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Town  or  Ddbhau  v.  Bhximond  &  D.  E.  Co. 

(A^nimc  Cow(  <tr  27brth  CoroUno.  .April  H 

1891.) 

Com  CM  AppsAir— FiuimNO  RaoosD  amd  Btaxw. 

L  Bop.  Ct  Rale  N.  a  81,  llmitB  the  coeU  for 
prlotiog  the  record  to  SO  page*,  ualtm  olharariie 
spseieuT^  ordered  by  the  oonrt  Held,  that  where 
me  **caae  on  appeal, "  as  Bottled  by  the  Jadea, 
exceeds  20  printed  pages,  the  aapreme  oonrt  will 
permit  the  coats  of  the  excess  to  be  tikxed  !□  fa- 
vor of  tiie  unsuccessful  par^,  as  such  "case"  is 
required  to  be  printed  as  part  of  the  record  by 
rale  S9,  but  no  ooets  will  t>e  taxed  for  printing 
other  parts  of  the  record,  not  ambrscod  in  the 
"case  on  appeal,  *  and  presenting  no  qnestion  to 
be  reriewed. 

8.  In  eettllng  the  case  on  appeal^  only  so 
much  of  the  evidence  or  other  matters  ooauirlna 
on  the  trial  as  be  neoessazy  to  present  ana 
lUostrate  the  matters  excepted  to  should  be  In- 
serted, and  not  the  entire  evldenoe  embraced  in 
the  stenographer's  minutes. 

8.  Wbece  the  socoesstDlpartyon  appeal  could 
ban  condensed  his  brief  to  10  pages,  for  which 
■amber  of  pages  he  la  penoitted  to  tax  costs  by 
Bap.  Ct.  Rale  N.  C.  87,  tw  costs  will  be  allowed 
talmte  the  axoess. 

For  former  report,  see  12  8.  E.  Rep.  1040. 
Batcbelor  Jt  Devereax,  for  appellant.  T. 
B.  BuBbee,  for  appellee. 

Clark.  J.  This  le  a  motion  hj  the  ap- 
pellant to  retax  the  bill  of  coBta  In  this 
conrt  by  alio  wins,  "tlie  actual  coBt  of 
priutlng  the  record  and  brief."  Bale  29 
reqaires  the  "case  on  appeal*  to  be  print- 
ed, and  sach  other  parts  of  the  record  as 
may  be  neeeeeary  to  present  the  excep- 
tions made,  the  deslKuatloD  of  such  otlier 
parts  to  be  made  by  counsel  of  tbe  appel- 
lant. If,  however,  more  than  20  pageB 
are  printed  tbe  coats  for  the  excess  can 
only  be  allowed  by  order  of  the  court,^  for 
which  purpose  this  motion  is  now  made. 
An  iDspection  of  tbe  transcript  shows  74 
pages  printed.  Ol  these,  68  paffes  are  In 
the  "case  on  appeal"  settled  by  the  Judge. 
As  this  the  appellant  was  reqalred  by  the 
mles  to  have  printed,  and  conld  nut  omit 
any  part  thereof,  it  Is  but  Just  that  he 
should  be  allowed  for  said  68  paires,  de- 
docttng  the  20  pages  already  taxed,  to- 
wit,  48  pages  additional  at  00  cents  per 
page.  The  ottier  6  pages  were  not  em- 
braced in  the  "case  on  appeal, "  presented 
no  exceptions  to  ba  reviewed,  and  were  an- 
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necessarily  printed.  This  ease  differs  from 
Roberts  r.  Lewald*  12  S.  E.  Rep.  1028,  (.at 
this  term.)  In  which  the  case  on  appeal 
was  only  z  pages,  and,  the  winning  party 
having  been  allowed  the  costs  of  printing 
20  pages,  further  allowance  was  denied. 

In  this  connection  it  is  proper  to  note 
that  tbe  case  seems  to  have  been  made  up 
from  the  8tonugrapher*B  notes,  and,  in- 
stead of  making  a  brief  of  such  evidence  as 
was  material,  the  entire  transcript  ot  the 
evidence  seems  to  hivre  been  put  Into  the 
caRe.  This  may  save  labor  to  the  Judge, 
but  is  an  unnecessary  expense  to  parties, 
and  is  not  a  "case  settled,"  within  the 
meaning  of  tbe  statute.  As  the  use  of 
stenographers  will  bei^ome  more  common 
in  our  courts,  the  attention  of  the  trial 
Judges  should  be  especially  called  to  this, 
which  is  likely,  if  not  adverted  to,  to  be- 
come an  evil  and  an  oppression.  It  is  not 
Intended  that  the  transcript  of  the  "case 
on  appeal**  should  become  a  dumping- 
ground  fortbeentire  evidence  and  mlnuUm 
of  the  trial  below.  The  parties,  U  they 
agree  on  a  case,  or  the  judge,  If  he  settles 
It,  should  eliminate  the  points  excepted 
to,  and  only  send  np  in  connection  with 
them  so  much  of  the  evidence  or  other 
matters  occurring  on  the  trial  as  may  be 
necessary  to  present  and  illustrate  the 
matters  excepted  to.  The  Judge  does  not 
do  his  duty  in  "settling  the  case"  unless 
he  keeps  this  in  view.  Parties  ought  not 
to  be  taxed  and  oppressed,  either  with 
the  copying  by  the  clerk  below,  or  by  the 
printing  In  this  court  of  a  vast  mass  ol 
testimony,  utterly  Irrelevant,  so  far  as 
concerns  the  exceptions  to  be  rerlewed. 
This  is  said,  not  in  criticism  ot  tbe  careful 
and  accurate  Judge  who  tried  this  partic- 
ular cause,  but  because  this  is  a  "case* 
somewhat  more  lengthy,  perhaps,  than 
was  necessary,  which  was  evidently  due 
to  reliance  on  tlie  stenographer's  notes, 
and  to  prevent  by  a  timely  caution  what 
fs  already  a  growing  evil  from  becoming 
a  serious  and  fruitful  source  of  unnecessary 
and  oppressive  costs. 

As  to  tbe  brief  of  appellant,  has  al- 
ready had  taxed  for  his  benefit  10  pnges, 
as  allowed  by  rule  87.  We  do  not  think 
that  more  was  necessary,  and  that  with 
a  proper  regard  to  condensation  and  ex> 
pense,  the  forcible  argument  of  the  appel- 
lant conld  have  been  put  within  that  com- 
pass. H  he  chose  to  ^aborate  It  beyond 
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that  limtt,  It  was  at  bis  own  "cost  and 
cliargee. "  To  ttao  extent  herein  Indicated, 
motion  allowed. 


Bakbb  t.  Gabrib. 

{Supreme  Court  of  North  Ca/roUna.  April  7, 
1891.) 

OOKFIJLIXT  ON  Kora  OV  MA.BRIED  WOMAH  —  Db> 
UUBBBB— WaITBR— ADHIMISTBA^TOBfl. 

1.  A  complaint  on  a  note  alleging  that  tbe 
maker  was  a  married  woman,  and  died  seised  of 
certain  property,  but  failing  to  allege  that  she 
was  competent  by  statute  to  nuke  the  note,  or  to 
show  that  her  separate  estate  was  chargeable 
therefor,  does  not  state  a  cause  of  action.  Mek- 
BIMON,  C.  J.,  dissenting. 

a.  Where  defendant's  damorrer  is  overruled, 
the  fact  that  beanswers  over,  and  goes  totrial  on 
the  merits,  does  not  waive  the  uisafflclency  of 
the  complaint. 

8.  Defendant  ina^  take  advantage  of  the  de- 
fect In  the  wpellate  court  by  a  motion  to  dismiss 
the  case,   mbhkimon,  C.  J.,  dissenting. 

4.  An  executor  may  plead  the  covertureof  his 
testatrix  in  actions  to  charge  her  separate  estate 
with  debt 

5.  Oral  testimony  is  Inadmissible  to  show  the 
grounds  on  which  a  preceding  Judge  overruled  a 
written  demurrer. 

Appeal  from  superior  court,  Wayne 
couoty;  Boykin,  Judge. 

The  complaiut  alleges:  "(1)  Tbat  on 
January  1,  lum.  Julia  J.  V.  Garris.  wife  of 
tlie  defendant,  for  a  raluahte  cuDsidera- 
tlun,  executed  and  delivered  her  prumls- 
Bory  note,  onder  seal,  to  the  plaintiff, 
wherela  she  promised  to  pay  the  plaintiff 
OD  January  1, 1888,  the  sum  of  four  hun- 
dred dollars,  with  interest  at  eight  per 
cent,  per  annum  from  said  January  1, 
1886,  and  that  nopart  of  said  lodebtedness 
has  been  paid.  (2)  That  in  lK87sald  Julia 
J.  V.  Garrls  died  possessed  of  real  and  per- 
sonal estate,  leaving  a  will.  In  which  her 
husband,  the  defendant,  was  appointed 
executor  of  the  same,  who  qualified  as 
such  executor  in  August,  1X87,  and  entered 
on  his  duties  as  such  executor,  taking  said 
property  Into  bis  possession,  and  omits 
and  refuses  to  pay  said  debt.  Wherefore 

{»lalntltt  demands  Judgment  against  dfr- 
endant  for  f400,  with  Interest  at  eight 
per  cent,  from  .lanuary  1,  18f%6,  and  for 
costs."  The  defendant  demurred,  assign- 
ing as  ground  of  demurrer:  "(2)  Tbat, 
the  said  Julia  J.  V.  Qarris  be'ng  a  married 
woman  at  the  time  of  the  ezecntlon  and 
delivery  of  said  seale/l  note,  the  same  was 
void,  and  not  binding  on  her  or  her  per- 
sonal representative."  The  court  over- 
roled  the  demurrer,  and  granted  the  de- 
fendant leave  to  answer  tfae  complaint, 
lie  excepted,  and  took  an  appeal  to  this 
court,  but  did  not  prosecute  the  same. 
Afterwards  he  answered  alleging: 
That  at  the  time  uf  the  execution  of  the 
said  alleged  note  the  defendant's  testatrix 
was  a  married  woman;  that  theconsider- 
atlon  of  the  said  alleged  note  was  not  (or 
her  benefit,  nor  tor  the  benefit  of  her  sepa- 
rate estate;  that  the  payment  of  said  al- 
leged note  was  not  charged,  either  expreHS- 
ly  or  by  Implication,  on  her  sepa  rate  estate ; 
nor  was  It  executed  with  tlie  written  con- 
sent of  her  husband;  thai  said  alleged 
note  was  not  given  for  her  necessary  per- 
sonal expenses,  nor  For  the  support  of  her 
family,  nor  to  enable  her  to  pay  her  debts 


existing  before  her  marriage. "  The  plain- 
tiff replied  to  the  answer:  "(1)  That  in 
the  cumplalnt  In  this  action  It  was  alleged 
that  the  testatrix  nt  the  defendant  was  a 
married  woman  at  the  time  of  the  execu- 
tion of  said  note,  and  the  defendant  de- 
marred  to  said  complaint  upon  the  ground 
that  it  did  not  state  facts  sufficient  to 
constltnte  a  cause  of  action,  in  that  it  ap- 
peared from  said  cumplalnt  that  the  testa- 
trix of  the  defendant  was  a  married  wo- 
man at  the  time  ofeignlngsald  note;  that 
said  demurrer  was  beard,  and  a  judgment 
was  rendered  in  this  cause  overruling  snld 
demurrer,  and  tbe  plaintiR  avers  thatsaid 
judgment  was  rendered  upon  the  sole 
ground  that  tbe  defense  of  coverture  was 
not  available  to  the  defendant,  and  tbe 
plaintiff  pleads  said  Jodgmentas  an  estop- 
pel." The  court  gave  judgment  as  fol- 
lows: "This  cause  coming  on  to  beheard, 
and  the  defendant  haviugadmlttedlnopen 
court  the  execution  of  the  note  declared 
on  in  tbf  complaint,  and  that  nu  part  of 
the  same  has  been  paid,  it  Is  thereforecon- 
sidered  and  adjudged  that  the  plaintiff  T. 
M.  Baker  recover  of  the  defendant  Jona* 
than  Garrls.  executor  of  J.  J.  Gaprls,  the 
sum  of  five  hundred  and  thirty-eight  dol- 
lars and  etgbty-four  cents,  with  interest 
at  eight  percent,  per  annum  on  four  hun- 
dred dollars  until  paid,  and  for  costs.** 
The  defendant  api>ealed.  On  tbe  trial "  the 
plaintiff  offered  to  prove  by  part^  tbat 
the  Judgment  of  his  honor  At  October 
term,  1888.  overruling  the  demurrer,  was 
'rendered  upon  the  sole  ground  that  the 
defense  of  coverture  was  not  available  to 
the  defendant.'  The  defendant  objected 
to  this  evidence,  but  It  was  admitted  by 
the  court,  and  the  defendant  excepted.  It 
was  then  admitted  by  tbe  defendant,  sub- 
ject to  said  exception,  tbat  said  Jndf  meat 
was  rendered  on  the  solegroand  alleged  by 
the  plaintiff."  The  defendant  moved  in 
this  court  to  dismiss  the  action  upon  tbe 
ground  that  tbe  complaint  does  not  state 
facts  Bufflcient  to  conatitDte  a  eanse  uf  ac- 
tion. 

Aycock  A  Daahls,  for  appellant.  Fntr- 
clotb  A  Allen,  for  appellee. 

SuGPHBRO,  J.,  {after BtatiDg  tbe  facta  hs 
above.)  Tbe  defendhnt  moves  In  this 
court  to  dismiss  the  action,  lor  that  the 
complaint  does  not  state  facts  sufflcleat 
to  constitute  a  cause  of  action.  It  ap- 
pears on  the  face  of  tbe  complaint  that  the 
dtfendant's  testatrix,  a  married  woman, 
executed  her  Bimple  promissory  note  to 
the  plaintiff  In  the  snm  of  $400,  and  that 
she  dlefl  "poftsessed  of  real  and  personal 
estate,  leaving  a  will  In  which  the  defend- 
antwas  appuintedexecutor."  There  is  an 
entire  absence  of  any  allegation  showing 
that  the  contract  was  such  as  slie  was  by 
statute  competent  to  make,  nor  Is  there 
tbe  slightest  intimation  of  any  clrcum- 
Btancea  showing  that  the  indebtedness 
was  charged  or  is  chargeable  upon  her  sep- 
arate estace.  Indeed,  there  is  no  pretense 
whatever  of  such  a  charge. and  tbe  prayer 
Is  for  a  Judgment  tn  personam.  It  Is  very 
clear  that  under  the  numerous  decisions 
of  this  court,  from  Plppen  v.  Wesson,  74 
X.  C.  437.  down  to  Flanm  v.  Wallace.  llKt 
N.  C.  2m,  9  8.  £.  Bep.  667,  and  Bubsequent 
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L'AseB,  tbat  the  complaint  In  fatally  defect- 
Ireintbat  ltdoes  not  set  forth  a  cause 
of  action.   It  1b  argued,  however,  that  In 
cfftaln  ncceptiuiial  Instances  (as  In  the 
easBofa  free  trader)  a  married  woman 
may  make  a  It^al  cuutract,  and  therefore 
the  court  ought  to  asHume  that  the  con- 
tract aufd  upon  ie  one  of  that  peculiar 
character.  Tbia  position  Is  so  utterly  sub- 
Terstve   of  every  principle  of  legal  pre- 
fluiDption  that  It  would  seem  unnecessary 
to  cite  any  authority  in  Its  refutation. 
Am,  however,  it  appears  to  be  Beriously 
prcnoad.  It  may  not  be  Improper  to  make 
some   obfiervatiuna    upon    the  Bub]ect. 
Very  soon  after  the  adoption  of  the  pres- 
ent conatltution  and  the  passage  of  what 
Ih  known  aa  the  "Married  Woman's  Act," 
(chapter  4*J  of  theCode,)lt  became  theduty- 
of  tblfl  court  to  determine  the  character 
of  the  statutory  separate  estate  of  a  ibiae 
rorart,  and  the  manner  in  which  it  conid 
be  charged  with  ber  executory  contracts. 
Id  a  tew  of  the  states,  where  similar  stat- 
Dteshad  been  passed,  it  was  held  that  their 
effect  was  to  remove  the  commun-Iaw  diR- 
abflity  of  coverture,  and  to  enable  the 
wife  to  contract  in  all  cases  as  If  she  were 
aftmaifofe,  except  where  expressly  prohib- 
ited. In  a  majority  of  the  states  tbe  op- 
posite view  was  taken,  and  this  view, 
after  much  deliberation,  was  adopted  by 
oar  court  In  Plpiwn  v.  Wesson,  supra. 
This  case  settled  tbe  fundamental  prin- 
ciples of  tbe  law  of  married  women  In 
North  Carolina  In  reference  to  the  cunstl- 
tatlonal  and  statutory  provisions  above 
mentioned,  and  its  authority,  so  far  from 
being  qneetloned,  has  been  uniformly  rec- 
ognised and  approved  by  the  repeated  de- 
risions of  tbe  court.   The  doctrine  of  the 
ease  Is  well  stated  by  Ruffin,  J.,  In  hla 
earrtully  considered  opinion  In  Dougherty 
v.Hprinkle.  88  N.  C.  300.  In  whicb  that 
teamed  justice  dlscusaes  tbe  manner  in 
which  the  engagements  of  married  women 
may  be  enforced.  He  says:  "Nor  was 
there  any  change  wrought  in  this  partic- 
□lar  by  the  alterations  made  in  our  court 
system  under  tbe  constitution  of  1868,  or 
hy  the  adoption  of  the  statute  known  as 
the  'Married  Woman's  Act.'   It  was  In 
reference  to  these  very  alterations  and  the 
effect  of  the  statute  thnt  the  ruurt  de- 
clared In  Plppeo  V.  Wesson,  and  Uontley 
▼.  Wbltner,  77  N.  C.  892,  that  no  deviation 
from  tbe  common  law  had  been  produced 
tliei«by,  as  res[>ectB  either  the  power  of  a 
ft-me  covert  to  contract,  the  nature  of  her 
contract,  or  the  remedy  to  enforce  It, 
tbat,  ae  a  contract  merely,  ber  promise  Is 
still  as  void  as  it  ever  waa,  with  no  power 
in  any  court  to  proceed  to  Judgment 
against  ber  In  permnamx  tbat  It  was  only 
through  the  equitable  powers  ot  the  court 
tbat  satisfaction  of  her  engagements  could 
be  enforced  as  against  her  separate  estate. 
The  nature  of  the  pleadings  is  substan- 
tially tbe  same  as  under  the  former  sys- 
tem of  our  courts,  and  It  Is  essential,  in  or- 
der to  establish  a  right  to  a  special  Judg- 
ment against  ber  seimrate  estate,  that 
tbe  complaint  should  show  not  only  that 
she  bas  such  estate,  but  that  her  promises 
are  sorb  as  by  the  statute  she  is  rendered 
competent  to  make.  It  was  for  want  of 
Just  nieta  allegations,  and  because  the 


complaint  demanded  a  personal  Juilg* 
ment  against  the  feme  defendant  In  Pip- 
pen  T.  Wesson,  that  the  demurrer  was  sus- 
tained, and  the  action  was  dismissed." 
In  Pippen  v.  Wesson  tbe  plaintiff  sued 
upon  a  promissory  note  signed  by  the 
husband  and  wife,  and  the  coverture  ap- 
peared upon  the  face  of  tbe  complaint. 
There  was,  as  in  uur  case,  no  allegation 
showing  that  the  contract  was  of  such  a 
character  as  to  fall  within  the  exceptions 
of  Che  statute;  nor  did  there  appear  any 
etrcumstances  by  which  the  separate  es- 
tate was  chargeable.  The  Anne  defendant 
demurred  on  the  ground  tbat  the  com- 
plaint did  not  state  facts  aulficlent  to  coo- 
stltute  a  cause  of  action;  and  the  court, 
after  stating  that  the  complaint  should 
have  contained  the  essential  allegations 
above  mentioned,  proceeds  as  fullows: 
"In  the  case  of  obligors  pieut  Juris  this 
would  be  immaterial;  but  where  one  of 
them  baa  only  a  limited  capacity  to  con- 
tract, the  contract  must  be  shown  tube 
within  her  capacity.  One  who  contmcts 
by  virtue  of  a  power,  statutory  or  other- 
wise, and  who,  except  by  such  pntrer,  is 
Incapable  of  contracting,  must  pursue 
the  power,  or  ber  contract  will  t>e  void. " 
The  demurrer  was  sustained,  and  thus  we 
have  a  case  directly  In  point,  against  tbe 
contention  of  tbe  plaintiff.  After  this  ex- 
press decision  upon  tbe  very  questlou  be- 
fore ua,  it  is  quite  ditUcult  to  understand 
how  this  court  is  at  liberty  to  go  to  the 
extrsordlnary  length  of  presuming  the  ex- 
istence of  the  very  circumstances  which  it 
has,  in  the  most  unequivocal  terms,  de- 
clared essential  to  be  alleged.  The  cases 
cited  from  New  York,  even  It  they  could 
be  recognized  as  controlling  anthurities 
In  this  state,  do  not  support  the  posi- 
tion of  the  plaintiff.  In  those  cases  the 
coverture  did  not  appear  upon  the  face  of 
tbe  complaint,  and  therefore  it  was  not 
demurrable.  Where  the  question,  how- 
ever, did  arise,  thecourtof  appeals  of  that 
state  (before  the  act  of  18M,  removing 
the  disability  of  coverture,  except  as  to 
contracts  between  husband  and  wife) 
ruled  precisely  as  this  court  did  in  Pippen 
V.  Wmson.  In  Broome  v.Taylor,.76  N.  Y. 
5<I4,  the  court  said:  '*lf  this  complaint 
had  not  shown  that  the  defendant  Helen 
wus  a  married  woman,  it  would  have  been 
good  against  her;  and  In  that  case.  In  or- 
der toavail  herself  ot  tbe  detenseot  covert* 
ure,  it  would  have  been  necessary  for  ber 
to  set  It  up  in  her  answer.  But  the  com- 
plaint shows  that  the  bond  Is  tbe  obliga- 
tion of  a  married  woman,  and  there  Is  no 
allegation  showing  that  It  was  given  for 
any  purpose  that  would  make  It  binding 
upon  her.  As  to  her,  tbe  bond  Is  prima 
facie  a.  nuUity.  and  hence  tbe  complaint 
does  not  show  a  cause  of  action  against 
her."  In  view  of  these  authorities.  It  can- 
not, we  think,  for  a  moment  bequestioned 
that  the  complaint  in  this  cane  does  not 
state  a  cause  of  action.  The  proposition 
is  BO  very  plain  that  nothing  bat  tbe  ear- 
nest contenrion  to  thecontrary  would  seem 
to  JuHtify  tblfl  somewhat  extended  dlscua- 
aion  In  Its  support. 

It  Is  further  Insisted  on  the  authority  ot 
VIck  V.  Pope,  81  N.  C.  25;  Newhart  v. 
Peten,80  N.  C.  166;  Nicholson  v.  Cox,  83 
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N.  C.  48;  and  Johnston  t.  Cochrane,  84  N. 
C.  446, — that  coverture  must  be  pleaded. 
TblB  in  undoubtedly  true,  for  where  the 
diaabllity  does  not  appear  upon  the  face 
of  the  complaint  the  plea  must  of  course 
be  by  way  of  answer,  as  otherwise  the  fact 
of  coverture  can  never  be  known.  In  the 
present  case  the  disability  appeara  from 
the  complaint,  and  the  plea  of  coverture, 
even  had  It  been  necessary,  has  from  the 
hefflnnlDs  been  Insisted  upon  by  way  of 
demurrer.  We  suppose  that  it  will  hardly 
be  contended  that  a  demurrer  In  such  a 
ease  Is  not  a  pleading  within  the  principle 
of  tlie  ubove-mentluned cases.  Code,  §§  £E1H, 
239;  Estee,  PI.  ft  Pr.  $8068:  Oltphant  v. 
Whitney,  84  Cal.  25;  Fnrnlss  v.  £llls,  2 
Brock.  14.  Now,  It  no  cause  of  action 
be  stated,  It  Is  well  settled  that  this 
objection  and  the  objection  to  the  Jurisdic- 
tion may  be  made  either  by  written  de- 
murrer or  demurrer  ore  teaas.  "As  to 
the  two  ezeeptlotts  apeclfled  there  can  be, " 
says  Merrihon,  J.,  "no  waiver,  and  In 
these  respects  objections  maybe  made  at 
any  time.  In  such  cases  there  1h  an  ab- 
sence of  anything  to  which  the  Jurisdiction 
uf  the  court  can  attach.  Love  v.  Commis- 
sioners, 64  N.  C.  706;  Tucker  v.  Baker,  86  N. 
C.  1."  Johnson  T.  Finch,  »8  N  C.  205.  In 
the  face  of  this  very  plain  declaration  of 
the  eonrt  It  is  Inslated  that  the  defendant 
ean  waive  the  objection,  and  that  he  can- 
not make  It  at  any  time.  The  manner  in 
which  this  stranfi^  result  Is  reached  Is  said 
to  be  by  way  of  estoppel  growing  out  of 
a  ruling  at  some  previous  term,  In  which 
the  court  overruled  a  demurrer,  and  gave 
the  defendant  leave  to  answer  over.  The 
demurerrwas  written,  and  the  ground  as- 
signed was  that,  as  the  defendant's  testa- 
trix was  a  married  woman  at  the  time  of 
the  execution  of  the  note,  the  same  was 
void,  and  that  the  plaintiff  could  not  re- 
cover. The  defendant  did  not  appeal,  bnt 
answered,  setting  op  the  coverture.  It  is 
«ia1d  that  this  interlocutory  Judgment 
imouDta  to  an  adjudication,  and  thertf  ore 
the  motion  cannot  now  be  Insisted  upon. 
In  support  of  this  position  we  are  referred 
to  such  cases  as  Junes  v.  Thurue,  80  N.  C. 
72;  Sanderson  v.  Daily,  83  N.  C.  67;  Mabry 
V.  Henry,  Id.  298;  Buulhac  v.  Brown,  ^ 
N.  C.  1;  Pasour  v.  Llneberger,  90  N.  C. 
]69:  and  Wlngo  v.  Hooper,  98  N.  C.  482,  4 
S.  E.  Rep.  468.  Id  these  cases  certain  in- 
terlocutory orders,— «nch  as  the  appoint- 
ment of  receivers,  motions  to  vacate  at- 
tachments, orders  of  arrest,  and  the  like,— 
were  held  to  be  res  adjudicata,  unlesa  affi- 
davits were  presented  sbowlufi:  additional 
facts  subsequently  trunsplrlug.  Provis- 
ional adjudications  of  this  character  iire 
mere  incidents  to  an  action,  the  ultimate 
rights  of  the  parties  being  tried  upon  is- 
sues of  law  or  fact  raised  by  the  pleadings. 
Such  orders  areentlrely  independent  of  the 
general  rules  of  pleading,  and  It  is  plain 
that  the  cases  cited  have  no  application 
to  the  question  under  constderntion.  The 
case  of  Wilson  v.  Llneberger.  82  N.  G.  412. 
however,  seems  to  be  more  in  point,  but 
upon  an  examination  ol  the  opinion  we 
cannot  regard  it  as  authority  Id  the  present 
case.  There  the  parties  demurred,  It  is 
said,  "for  want  of  equity,"  and  after  a 
trial  before  the  Jury  and  a  report  noon  a 


reference  for  an  account — four  terms  hav- 
ing elapsed — thedefendant  moved  that  the 
action  be  diumiiised  lor  the  same  cause. 
This  the  conrt  declined,  and  the  defendant 
appealed.  There  were  several  reasons 
why  the  order  of  the  coort  sbonld  not 
have  been  disturbed,  one  of  which  te  that, 
while  the  power  of  the  Judge  to  thus  sum- 
marily aispose  of  actions  is  well  recog- 
nized, and  Its  exercise  in  very  clear  cases 
commended,  the  practice  generally  Is  dis- 
couraged, (Wilson  V.  Sykes,  84  N.  C.  215.) 
and  tbiB  court  will  not  entertain  an  ap- 
peal from  a  r^usal  to  dismiss.  McBryde 
V.  Patterson,  78  N.  C.  412.  This  reason 
was  In  itself  aufflclent  to  have  disposed  of 
the  appeal,  and  is,  indeed,  mentioned  by 
the  court.  But,  apart  from  this,  in  view 
of  the  repeated  decisions  of  this  court, 
that  a  motion  to  dismiss  upon  the 
grounds  mentioned  cannot  be  waived,  and 
may  be  taken  at  any  time,  we  cannot  give 
the  effect  contended  tor  to  soch  a  merely 
interlocutory  mllngas  In  this  case.  Again, 
we  have  held  that  It  is  the  duty  of  this 
court  to  Inspect  the  whole  record,  and 
pronounce  such  Jadgmentas  in  lawshould 
be  rendered.  Thornton  v.  Brady,  lUO  N. 
C.  88,  5  8.  E.  Rep.  910.  Now.  if  a  com- 
plaint does  not  state  a  cause  of  action, 
this  rule  must  be  applied,  and  this  could 
not  be  done  if  the  expressions  used  in  Wil- 
son's  Case  are  to  be  followed  In  all  in- 
stances. It  Is  very  evident  that  tlierule 
there  stated  had  reference  to  the  practice 
In  the  superior  court  alone,  and  was  nut 
intended  to  apply  to  motions  made  in  this 
court,  where  the  power  is  universally  rec- 
ognised and  acted  upon,  and  this  without 
reference  to  the  ruling  below. 

It  is  said  that  the  conrt  should  not  dis- 
miss the  action  upon  motion,  but  that  the 
defect  should  be  taken  advantage  of  by 
demurrer.  If  we  are  not  to  reject  the  over- 
whelmingweight  of  authority  to  the  effect 
that  this  complaint  does  not  state  (acts 
sufficient  to  constitute  a  cause  of  action, 
and  that  the  objection  cannot  be  waived, 
and  may  be  made  either  by  written  de- 
murrer or  demurrer  ore  tenua,  (Tucker  v. 
Baker, 86  N.C.  1;  Pescud  v.  Hawkins. 71  N. 
C.  299.)  then  It  must  follow  that  the  sug- 
gestion is  unfounded.  Such  a  demurrer, 
written  or  ore  teous,  \a  aa  strong  a  plea 
of  coverture  as  can  well  be  imagined ;  and 
it  matters  not  at  what  stage  of  the  action 
It  is  made,norwhat  other  pleas  may  have 
been  filed.  It  Is  very  true  that,  if  no  de- 
murrer had  been  Interposed,  and  the  case 
had  been  tried  upon  Its  merits,  theevldence 
sustaining  Issues  embodying  the  essential 
circumstuncee,  the  court  t>elow,  (Code,  § 
278,)  and  even  this  court,  upon  motion, 
might  have  allowed  an  amendment  cuq- 
forming  the  pleadings  to  the  facts  proredi 
and  refused  todlsmiss.  But  nothlngof  the 
kind  appears  here.  In  fact,  thecnsehasnev- 
er  been  tried  upon  Its  merits, but  upon  the 
alleeed  legal  insufficiency  of  the  complaint, 
and  there  Is  therefore  nothlug  to  show  the 
actual  existence  of  the  circumstances  nec- 
essary to  charge  the  estate.  While  this 
disposes  of  the  appeal,  we  will  add  that 
we  are  clearly  of  the  opinion  that  oral  tes- 
timony is  not  admissible  to  show  tlie 
grounds  upon  which  the  preceding  Judge 
placed  hla  roUng.  The  demnrrer  was  in 
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writing?,  and  we  cannot  look  beyond  It 
and  the  judirment.  Tbe  principle  which 
admits  such  testimony  la  aid  of  a  record 
pleaded  aa  an  estonpel,  where  snch  record 
falls  to  disclose  the  precise  point  on  which 
the  case  wasdeclded,  (as  tn  Yates  v.  Yates, 
81  N.  C.  387.)  has  no  application  to  ralln^s 
apon  wrttten  demurrers.  We  will  also 
remark  that  we  do  not  concur  In  the  prop- 
osition of  the  Intelligent  connsel  that  an 
execator  cannot  plead  the  coverture  of  Me 
testa  trlx.  This  would  be  practically 
ebarirlnsr  her  estate  with  debts  for  which 
sbe  was  not  liable  In  her  life-time.  Tbe 
ease  of  Newbart  Peters.  80  N.  C.  167, 
simply  decides  that  this  plea  cannot  be 
Interposed  by  one  who  bas  no  Interest  In 
tbe  so bject-m after  of  the  suit,  and  who 
cannot  be  affected  by  Its  result.  Tbe  ac- 
tion most  be  dismissed. 

Mkruimon,  C.  J.,  (dtBsentlo/f.)  I  think 
this  conrt  ouffbt  not  to  dismiss  this  ac- 
tion npoD  the  groond  that  tbe  complaint 
falls  to  state  facts  sufficient  to  constitute 
a  cause  of  action.  Tbecomplalntdld  state 
a  cause  of  action,  and  the  court  might  and 
would  hare  given  Judgrmeut  for  the  plaln- 
tlir  If  the  defendant  had  nut  pleaded,  or  In 
case  be  failed  to  plead  the  coverture  of  hU 
testatrix  at  the  time  sbe  executed  the  note 
sued  upon.  It  Is  settled  that  tbe  plaintiff 
may  bare  Jadgmmt  against  a  married 
woman  apon  a  note  or  alleged  Indebted- 
ness of  any  kind  execnted  orlncurredwtatle 
she  was  sacb  married  woman,  nnless  sbe 
pleads  hercovertare.  That  Is  a  defense  she 
may  or  may  not  avail  herself  of,  and  she 
must  plead  It.  Vlck  v.  Pope,  Hi  N.  C.  22; 
Neville  V.  Pope,  95  N.  C.  846;  Newhart  v. 
Peten.  80  N.C.  166;  Nicholson  v.  Cox,  88 
N.  C.  48 ;  Johnston  v.  Cochrane,  84  N.  C. 
446.  Hence,  If  a  married  woman  should 
simply  plead  In  a  proper  case  that  she  did 
not  execute  the  note  sued  upon,  or  that 
she  bad  paid  the  same,  or  that  It  was 
barred  by  tbe  statute  of  limitations,  and 
the  plea  should  be  determined  against  ber, 
the  plaintiff  would  elearly  be  entitled  to 
judgment,  as  she  did  not  plead  her  covert- 
ure; and  If  on  the  trial  of  such  pleas  either 
party  should  assign  error  as  to  some  rul- 
ing of  the  court,  and,  after  dual  Judgment 
adverse  to  him  or  ber,  he  or  she  should  ap- 
peal to  this  court,  the  latter  could  not, 
ex  mero  wotu,  or  upon  the  motion  of  tlie 
fcme  defendant,  dismiss  tbe  action  upon 
the  groand  that  tbe  complaint  tailed  to 
state  facts  sufficient  to  constitute  a  cause 
of  action,  because  it  did  sufficiently  state 
a  cause  of  action.  In  the  absence  of  tbe  de- 
fense of  coverture  properly  pleaded.  In 
this  case,  for  the  reasons  stated  above,  the 
court  beluw  could  not  have  dismissed  tbe 
action  for  tbe  cause  last  above  mentioned. 
It  tbe  defendant  bad  not  availed  himself  of 
the  defense  of  tbe  coverture  of  bis  testa- 
trix by  demurrer  oranewer.  and  for  the 
Uke  reason,  upon  appeal  In  such  case,  this 
court  could  not  upon  motion  dismiss  the 
action.  A  mere  motion  to  dismiss  tbe  ac- 
tion In  such  case  is  not  sufficient  because. 
In  the  abeenoe  of  tbe  coverture  pleaded^ 
tbecompliUntwould  besufflclentto  entitle 
tbe  plaiotlll  to  judgment.  In  thle  case 
tbe  defendant  pleaded  by  bis  answer  tbe 
coverture  ai  lile  testatrix.  On  tbe  trial  be 
sstigned  error  as  to  certain  rulings  of  tbe 


court  below,  and,  after  final  Judgment  ad- 
verse to  him.  he  appealed  to  uils  court. 
This  court  should  consider  and  dispose  of 
the  assignments  of  error.  It  cannot  prop- 
erly grant  themotlon  to  dismiss  tbeaction 
upon  the  ground  that  the  complaint  falls 
to  state  facts  sufficient  to  constitute  a 
cause  of  action,  because,  simply  upon  its 
face,  it  doee  state  a  cause  of  action.  Such 
motion  will  be  allowed  only  when  no 
cause  of  action  Is  stated,  and  when  the 
court  has  not  Jurisdiction.  Code,  §  342. 
The  case  of  Plppen  v.  Wesson.  74  N.  C. 
437,  does  nut  sustain  the  action  of  this 
court  in  this  case.  lu  that  case  the  de- 
fendant demurred,  and  tbe  court  sustained 
the  demurrer,  and  gave  Judgment  for  the 
defendant.  It  did  not  grant  a  motlcm  to 
dismiss  the  action,  nor  did  this  court.  On 
appeal,  the  latter  court  simply  atSrmed 
the  Judgment  of  the  court  below. 

TCCKBR  V.  Tt'CEBR.1 

(AipFsnw  Oourt  of  North.  CoroUno.  Xarch  9L 

1891.) 

Taxation— BunHFTioN—NaxT  ih  Tiils— BieHT 

TO  IHHBRIT. 

1.  Under  the  statute  (Acts  N.  C.  t886,  c.  177. 
8  59,  re  enacted  in  Acts  1887,  o.  1&7,  %  131)  pro- 
viding that  when  the  person  ''seised  as  tenant  by 
curtesy  or  dower,  as  tenant  for  life  or  in  right 
of  bis  wife, "  of  land  which  Is  sold  for  taxes, 
shall  fail  to  redeem  the  same  within  a  year,  tbe 
land  shall  be  forfeited  to  the  person  "next  in  ti- 
tle lo  remainder  or  reversion"  who  may  redeem 
within  a  year  from  ancihfbrfeitare,  the  homestead 
idlotted  to  a  widow  "dorlna  wtdowhood"  In  lieu 
of  dower  may  be  redeemed  oy  the  persim  next  in 
title  when  thewidow  allows  It  tobeiold  finr  non- 
payment of  taxes. 

2.  The  rights  given  by  Code  N.  C  |  1281. 
mles  S,  10,  permitung  illwitimata  children  bom 
of  n^roes  who  lived  toge^er  as  man  and  wife 
mior  to  186S  to  inherit  from  their  mother  and 
from  one  anotlier,  are  not  abridged  by  rale  18, 
same  section,  permitting  sooh  ohiidren  to  inherit 
from  both  parents,  bat  not  collaterally,  and 
Ivothers,  therefore,  liom  of  parents  who  lived  to* 
getber  as  man  and  wife  prbv  to  1868,  may  Inherit 
from  eatih  other. 

Distingniahing  Tucker  v.  Bellamy.  96  N .  C  81, 
4  8.  E.  Rep.  84,  and  Jones  v.  BORgard.  18  8.  B. 
Bep.  906,  907. 

Atxrt,  J.,  dissenting. 

<3vll  action  for  recovery  of  real  estate, 
tried  before  Ubavrs.  J.,  at  Aprllterra.lSOO. 
of  New  Hanover  superior  court.  The  case 
was  submitted  upon  facts  agreed,  from 
which  it  appeared  tbat  William  Tucker 
died  In  ISNO,  seised  of  the  land  in  contro- 
versy, leaving  tbe  plaintiff,  bis  only  broth- 
er, leaving  no  children,  and  the  defendant, 
his  widow.  By  proper  proceedings  the 
premises  were  allotted  to  said  widow  as 
her  homestead  In  lieu  of  dower.  In  1886 
she  listed  the  land  for  taxes,  but.  failing 
to  pay  the  same,  the  land  was  regnlarly 
sold,  after  due  advertisement,  January  7, 
1887,  and  was  bought  by  one  Maria  Fuller, 
who  was  the  ailopted  daughter  of  the  de- 
fendant. The  defendant  failed  to  redeem 
the  laud,  and  on  January  5,1889.  the  plain- 
tiff, claiming  to  be  tbe  person  next  in  title 
to  said  land,  paid  tbe  tax,  penalty,  and 
cost  to  tbe  clerk  of  New  Hanover  superior 
court,  the  same  having  been  previously 
tendered  by  him  to  Maria  Fuller,  who  de- 

>  Behearlng  granted  on  qoestion  as  to  whether 
there  was  a  valid  sale  of  the  lani^f  and  oil  that 
potatonly.  r>...,„.u  fZor^qlt 
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cltnecl  to  accept  It.  It  Is  further  admitted 
tbat  the  deteDdant  ie  In  possesBion,  and 
that  the  plalntifi  Ib  a  colored  man,  former- 
ly tt  Blave.  as  was  also  the  hnsband  of  the 
defendant.  Their  mother  and  father  lived 
tOf?elber  as  man  and  wife  prior  to  1868, 
and  died  before  the  abulltlon  of  elaTery, 
Upon  these  facts  the  court  rendered  Juds- 
meiit  In  favor  of  defendant,  and  plaintiff 
appealed. 
T.  W.  StrangOf  for  appellee. 

Cube,  J.,  (after  atating  the  fketa  as 
above.)  The  statute  (Acts  1885,  c.  177,  9 
59)  proTldeti  that  when  the  person  "st^lsed 
as  tenant  by  corteey  or  dower,  as  tenant 
for  life  or  In  right  of  his  wite,"  of  land 
whicli  Is  sold  lor  taxes  thereon,'"  shall  not 
wfthlu  one  year  after  such  sale  redeem  the 
same  accordlnfc  to  law,  such  pemon  shall 
forfeit  to  the  person  or  persona  next  In 
title  to  such  lands  In  remainder  or  rever- 
sion" his  estate  In  said  land,  and  that 
such  person  next  In  title  may  redeem  it 
within  one  year  after  forfeiture.  This  sec- 
tion is  re^nacted  verb&tim  In  Acts  1887, 
c.  137,§121.  The  allotment  of  thepremlseB 
to  the  defendant  as  her  homestead  by  vir- 
tue of  Const,  art.  10,  %  S,  was  an  ezten> 
sloD  and  prolonsratlou  of  the  seisin  and 
homestead  rlKht  of  her  husband  "during 
her  widowhood."  For  tbat  period  she 
,  held  It,  was  "tenant"  or  "holder"  of  It, 
protected  a^alusc  sale  of  It  for  his  debts, 
and  with  the  right  to  enjoy  the  "rents and 

f>r<>fitt)."  Indeed,  In  this  respect  she  en- 
oys  the  homestead  more  fully  than  her  de- 
ceaned  hnsband  could  have  done,  for  the 
rents  and  profits  cannot  be  subjected  to 

Rayment  of  his  debts,  as  would  bethe  case 
hft  were  living,  (Bank  v.  Green,  78  N.  C. 
247.)  but  "Inure  to  her  benefit."  Such 
right  of  occupancy  of  the  premises,  with 
the  absolute  right  to  the  rents  and  profits 
during  widowhood,  while  technically  not 
ill  all  respects  a  tenancy  for  life,  (Jones  v. 
Brttton.  102  N.  C.  1G6,  98.  E.  Rep. 554.)  is  at 
ieuBt  such  within  the  purview  and  mean- 
ing of  the  statute.  (2  Bl.  Comm.  131.)  It 
cannot  be  that  the  premises  are  exempt 
from  taxation  during  her  occupancy, since 
the  constitution  expressly  provides  that 
the  homestead  Is  subject  to  s%le  for 
taxes.  Article  10,  S  8.  Nor  can  It  be 
thought  that  the  fee  Is  subject  to  sale  for 
Don-piiyment  of  taxes  by  the  widow.  Ex 
parte  Macay,  84  N.  C.  63.  Indeed,  theetat- 
utp  above  cited  (section  42)  provides  that 
the  sheriff's  deed  shall  convey  only  the  es- 
tate which  the  delinquent  had  in  the  land. 
It  is  not  a  reasonable  construction  of  the 
statute  that  the  remainder  man  should  be 
held  to  payment  of  the  taxeafor  thelndefl- 
nlte  period  of  the  life  of  the  widow,  who 
meantime  enjoys  the  rents  and  profits,  un- 
der penalty  of  losing  his  ultimate  right  lo 
the  fee.  The  reasonahleand  Justconstruc- 
tlon  is  that  the  widow  who  possesses  the 
premises,  and  enjoys  the  rents  and  prof- 
Its  thereof  "during  widowhood,"  comes 
within  the  class  of  '*  tenants  for  life, "  des- 
ignated by  the  statute,  and  when  she  per- 
mitted her  Interest  to  be  sold  for  non-pay- 
ment of  taxes,  and  failed  to  redeem,  In- 
stead of  the  premises goingout  of  thefam- 
ily,  the  law  permitted  the  remainder-man, 
the  "next  In  title,"  to  redeem  11^  aa  he 


elected  to  do,  within  the  prescribed  time. 
The  defendant,  therefore,  comes  within 
the  words  of  the  statute,  and  was  subject 
to  forfeiture  of  her  estate  by  permitting 
the  land  to  be  sold  lor  taxes,  and  falling 
to  redeem  it.  It  Is,  however,  contended 
that  the  plalntlR  was  not  "the  next  In 
title;"  citing  Tucker  v.  Bellamy,  98  N.  C. 
31,  4  S.  E.  Kep.  34,  and  Jones  v.  Hoggard, 
12  S.  E.  Rep.  906,  907.  (at  this  term.)  The 
Code,  §  1281,  rule  13,  legitimating  the  chil- 
dren born  prior  to  1868  of  colored  parents 
who  lived  together  as  man  and  wife,  con- 
fers the  right  of  Inheriting  upon  the  chil- 
dren only  as  to  their  parents'  estates,  and 
not  collaterally.  Prior  to  that  act  such 
children  had  only  the  rights  of  other  ille- 
gitimates, and  by  section  1281,  rules  9  and 
10,  could  only  Inherit  from  their  mother 
when  there  was  no  legitimate  child,  and 
from  one  another.  The  act  of  1879,  rule 
13.  did  not  abridge  the  rights  given  by 
rules  9  and  10,  but  extended  them  by  con- 
ferring upon  parties  designated  therein 
the  right  of  SDcceedlng  to  the  father,  and 
also  CO  the  mother,  in  all  canes.  It  fol 
lows,  therefore,  that  the  husband  of  the 
defendant  and  the  plaintiff  were  In  the  eye 
of  the  law,  as  to  each  other,  vesied  with 
the  rights  of  illegitimates,  and  upon  the 
death  of  William  Tucker  the  estate  de- 
scended to  the  plaintiff,  subject  to  the 
dower  and  homestead  rights  of  the 
widow. 

This  case  differs  from  the  two  cases 
above  cited.  In  Tucker  v.  Bellamy  the 
court  held  that  the  Acts  of  1879,  rule  13, 
flopra,  did  not  antboriiethe  children  legit- 
imated by  it  "to  inherit  from  eoUatera! 
kindred,  such  as  uncles  and  aunts."  It 
may  be  noted  that  this  did  not  conflict 
with  rule  10,  for.  though  that  rule  allows 
illegitimate  children  to  be  legitimate  uh 
between  themselves  and  their  representa- 
tives, this  contemplates  that  such  repre- 
sentatives shall  be  themselves  legitimate 
representatives  of  the  lU^tlmate  child. 
In  Tucker  v.  Bellamy  the  plaindDa  were 
the  illegitimate  representatives  (being 
bom  in  slavery)  of  the  Illegitimate  broth- 
er, who  died  In  slavery  when  Incapable  of 
inheriting,  and  therefore  the  estate  could 
not  pass  to  tlie plaintiffs  unlessanthorised 
*by  rale  13,  which,  the  court  held,cooferre(* 
no  rights  to  Inherit  upon  collaterals. 
Rule  13  made  them  legitimate,  it  Is  tmn, 
as  to  their  father's  estate,  but  they  did 
not  claim  the  estate  of  their  father,  but  of 
their  aunt.  In  the  present  case,  by  virtue 
of  emancipation  and  the  constitution,  the 
plaintiff  has  the  same  civil  rights  as  any 
other  illegitimate,  and  under  rule  10  can 
succeed  to  the  estate  of  his  illegitimate 
brother.  Rale  18  has  no  application  to 
this  case.  Jones  v.  Boggard  (at  this 
term)  Is  also  materially  different.  In  that 
case  the  decedent  left  a  legitimate  brother, 
who  was  the  defendant,  and  several  Ille- 
gitimate brothers  and  sisters,  the  plain- 
tiffs, who  were  only  legitimated  by  rule  18. 
The  court  held  that  this  last  rule  only  con- 
ferred the  right  of  Inheriting  from  the  par- 
ents, and  not  from  the  brother.  Thedeced- 
ent  and  the  defendant  In  that  case  being 
Intimate  brothers,  rule  10  did  not  apply 
to  plaintiffs  as  here.  In  the  present  case 
the  plaintiff  and  his  brother  were  of  necea' 
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rity  either  legitimates  or  lllegltlmateB;  If 
l^itlmatee,  then  the  plaintiff  wad,  of 
vuuree,  next  In  title;  H  11  le^tl mates,  there 
twing  no  legitimate  brother  or  alRter,  the 
plaintilt  was  equally  next  la  title.  Re- 
versed. 

Atbrt,  J.,  dlaeenta. 


Smpsoic  et  al.  t.  Fborau  et  al. 

ISlipnma  Com*  vf  Nvrth,  Carolina.  April  1* 
1691.) 

Sua— OomiomaifT— Etidbsci. 
^  Where  a  person  writes,  "please  send  me 

the  following"  goods  promptly,  on  his  letter-head 
paper,  the  looted  part  of  which  reads  "general 
merchandise  broker, "  "innslgnments  solicited, " 
uKl,  after  reoeiring  the  goods,  assigns  them,  the 
letter,  together  with  the  printed  lettra-heaa,  is 
nuDpetent  evidence  to  go  to  the  Jury  on  the  ques- 
tion whether  the  goods  were  sold  or  consigned  to 
the  person  onlerlng  them. 

Appeal  from  superior  court,  Forsyth 
eoanty;  Byndm,  Judge. 

The  plaintiffs  broueht  this  action  to  ro- 
corer  the  value  of  a  considerable  quantity 
of  flour  from  the  defendant  Pegram  and 
hU  co-detendants.  who  are  his  asKlKneea. 
Pegram  ordered  from  the  plaintiffs  the 
floor  io  qoeatlon  by  letter,  of  which  the 
followlnK  la  a  copy:  "Office  of  T.  H.  Pe> 
gram,  Jr.,  general  merchandise  broker. 
Cunsignmen  ts  solicited.  A  nd  dealer  In 
wagons,  grain,  bay,  mill  feed,  &c.  Wins- 
ton, N.  C,  Nov.  14.  1WS7.  Messrs.  Slnip- 
flon.  Bass  Sc.  Co.,  Richmond,  Ya.— Gents: 
Please  send  me  the  fnllo  wlng:  100  bitgs 
n>9S  Bob  White  60  bbls. ;  100  bags  m4d  Bub 
White 25  bbls.;  200  bags  Ib24  Bob  White 
35  bbla. ;  400  bags  Ibl2  Bob  White  85  bbls. 
Ship  »8  soon  as  possible,  as  1  need  the 
j^>uds  right  DOW.  Want  fresh  gooda. 
Tours,  truly,  T.  H.  Peoram,  Jr.*  The 
plaintiffs  contend  the  flour  was  consigned 
to  defendant  Pegram,  and  not  sold  to 
him.  The  defendants  admit  the  flour  in 
routroversy  was  received  bytbe  defendant 
Pegram,  and  tbe  most  of  it  was  In  his 
poHseesion  at  the  time  of  his  asNlgnment 
to  Baxton  and  Grogan,  passed  Into  the 
hands  of  the  assignees,  and  tbe  proceeds 
of  said  flour  Is  now  In  their  hands;  but 
the  defendants  contend  the  flour  was 
buQght  bytbe  defendant  Pegram,  and  not 
etiDMigned.  The  following  Issue  was  sub- 
mitted to  tbe  Inry :  **  Waa  the  floor  In  con- 
troversy In  this  action  consigned  to  tbe 
defendant  Pegram  by  plaintiffs?"  The 
plaintiffs  offered  In  evidence  and  read  to 
the  Jury  tbe  letter  above  set  forth,  and 
rested  their  case.  Hfe  honor  Instructed 
the  jury  that  upon  tbe  evidence  offered 
by  the  plaintiffs  they  should  render  a  ver- 
dict for  the  defendants,  and  answered  the 
Imne  "No."  Plaintiffs  excepted.  There 
was  a  terdict  for  the  defendants,  and 
tbcreapon  the  court  gave  Judgment  in  fa- 
vor of  the  plaintiffs  against  the  defendant 
Pegram  for  the  value  of  the  flour,  and 
that  tbe  defendants*  assignees  go  without 
day.  The  plaintiff^,  having  excepted,  ap- 
pealed to  tbis  court. 

JonetiSs  Kerner  and  Gleun  A  Manly,  tor 
plaiattlls.   J.  S.  Groga.B,  for  defendants. 

af ERBiMON,  C.  J.,  {after  stating  tbe  iSaeta 
a*  abort.)  In  the  course  of  the  business 


of  trade  "letter -heads,"  "bill-heads,"  and 
like  advertising  mediums,  when  iflentified 
and  connected  with  the  party  using  and 
giving  them  out  for  his  own  purposes  and 
advantage,  have  point  and  sigulflcance, 
and  the  more  when  th^  appear  directly 
In  connection  with,  and  give,  or  reasona- 
bly may  give,  cast  and  meaning  to  busi- 
ness correspondence  and  transactions  In 
their  nature  uncertain  and  indeterminate 
and  requiring  explanation  as  to  their 
meaning  and  purpose.  They  may.  and 
oftentimes  oughtto.be  taken  aslndicatlve 
and  explanatory  of  the  correspondence 
or  transactions  left  uncertain  and  Imper- 
fect without  them,  and  have  more  or  less 
weight,  according  to  their  nature,  conni>c- 
tions,  application,  bearing,  and  the  cir- 
cumstances. Oftentimes  the  very  purpose 
of  the  use  of  them  is  to  give  the  public, 
and  as  well  Individuals,  notice  of  the  ad- 
vertiser's business,  its  nature,  where  It  Is 
carried  on,  and  to  Inrlte  correspondence, 
business,  and  trade  transactions.  When 
a  ppi'tion  thus  holds  himself  out,  declares 
the  nature  of  his  business  and  purptise 
to  another  person  with  whom  he  deals.  In 
the  absence  of  explanation  In  some  way 
appearing  to  the  contrary,  the  reasonable 
inference  ia  that  his  contrart— the  transac- 
tion pertinent  to  his  business — was  of  the 
nature  contemplated  by  that  business 
thus  made  known ;  and  that  he  thus  made 
known  his  business  may,  In  a  proper 
case,  be  shown  by  any  competent  evi- 
dence. Thus,  if  such  person  should,  un- 
der a  "letter-head"  declaring  the  nature 
and  place  of  his  business,  write  and  send 
a  letter  to  a  person  engaged  In  n  buHt- 
ness  a t  a  distance  from  him,  with  whom 
he  wished  and  proposed  to  have  a  biiNi- 
UPHS  transaction  pertinent  to  his  huHl- 
ness,  without  particularly  specifying  its 
nature  and  terms,  and  a  transaction  ac- 
cordingly took  place,  the  Inference  would 
be  that  It  was  such  as  bis  business  contem- 
plated, and  the  letter, Including  the  "let- 
ter-head," would  be  competent  evlden(*e 
of  the  fact  In  a  proper  case.  Tlie  true 
ofHce  of  such  evidence  would  be  "tu  in- 
terpret the  otherwise  Indeterminate  Inten- 
tion of  the  parties,  and  to  ascertnin  the 
nature  and  extent  of  tlielr  contracts. 
arl8lng*not  from  express  stipulation,  bat 
from  mere  Implications  and  preriumptions 
and  acts  of  niloubtful  and  equivocal  char- 
acter, and  to  fix  and  explain  the  meaning 
of  words  and  expressions  of  doubtful  or 
various  senses.  On  this  principle  the  nna^e 
or  habit  of  trade  or  conduct  of  Individual, 
which  is  known  to  the  person  who  deals 
with  him,  may  be  given  In  evideni^e  to 
prove  what  was  the  contract  between 
them.**  2  Greenl.  £v.  S  251.  In  the  notes 
to  Wlgglesworth  v.  Datlison,  1  Stnitli, 
Lead  Cas.504.it  Is  said:  "The  UKaire  of 
an  Individual  In  bis  own  business  as  to  the 
manner  of  performing  It.  and  the  like.  If 
known  to  the  party  dealing  with  him.  is 
competent  to  show  that  the  contract  was 
on  tboseterms."  Norrla  v.Fowler.RTN.  C 
9.  In  the  case  before  us  the  defendant  Pe- 
gram wrote  to  the  plaintiff  Immediately 
under  a  printed  "letter-head, "  stating  the 
character  of  his  business, — that  of  a  "gen- 
eral merchandise  broker,"  and  soliciting 
"eonsli^ments'*  tor  ttie  purpose  ot  bis 
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hminem.  The  letter  was  In  no  wise  incon- 
Biateut  with  such  baainraR  parpuse.  It 
was  in  material  reepecta  indefluite  in  Ita 
terms.  It  did  not  contain  a  proposition 
to  purchase  go(f6a,  or  to  pay  for  the  same 
presently  or  in  tfie  future;  It  simply  asked 
that  the  gouda  specified  be  aent  to  btm 
promptly.  By  hts  letter  be  represented 
to  the  plaintiffs  that  he  was  such  broker; 
that  be  desired  coDSlgnments  of  soods  for 
the  purpose  of  his  business.  He  asked 
that  certain  Koods  pertinent  for  hia  busi- 
nssbesent  to  him  at  once.  Taking  bis 
rppresentatioDs  as  to  his  business,  his  re- 
quests, the  whole  tt^ether  constituted 
evidence  to  go  to  the  )nry  tending  to  prove 
that  be  wished  and  Intended  that  the 
ffoods  be  eonslffned  to  him  to  be  sold, 
^not  aa  bla  owiK^bot  as  the  plalntltrs*.  in 
the  course  of  his  bnslnessj^and  that  tlje 
plaintiffs  so  nuderetood.  intended,  and 
asrreed,  and  sent  him  the  gouds  accord- 
ingly. Pegram's business  as  "generalmBr- 
chandlae  broker"  did  not  by  Us  nature 
Imply  tbat  he  purchased  or  took  title  to 
the  goods  be  sold;  on  the  contrary,  it 
might  be  that  be  sold  such  merchandise 
for  one  person  to  another  tor  compensa- 
tion, and  to  that  end,  and  to  facilitate  his 
business,  he  "solicited"  consignments  of 
goods.  He  sent  his  letter-bead  in  coanec- 
tloD  with  and  as  part  of  his  letter  to  the 
plaintiffs,  and  the  whole  constituted  erl- 
deuce  of  bis  contract  with  them,  and  tend- 
ed to  prove  that  the  flour  In  controversy 
belonged  to  them.  The  court  should 
have  BO  instructed  the  Jury,  leaving  them 
to  determine  its  weight.  There  Is  error. 
The  plaintiffs  are  entitled  to  a  new  trial* 
and  we  so  adjudge.  To  that  end  let  tbla 
opinion  be  certlOed  to  the  superior  conrt. 
It  1b  BO  ordei-ed. 


BTATB  T.  PKKVLXa. 

(Suprems  Court  cf         OaroUna.  April  1, 

BlSflBDT— ArriDATIT— Waiuukt. 

1.  it  is  not  neoetsary  that  it  should  appear 
afflrmatlTely  in  the  woman's  affidavit  In  a  tws- 
tardy  wooeeding  tbat  she  Is  single. 

a.  It  Is  Immaterial  that  the  warrant  Issued 
npon  the  sflBdavIt  ftdls  to  oondnde.  "afiraiast  the 
•tatute  Id  snob  case  made  and  provided. " 

Bastardy  proceeding,  tried  before  Bt- 
NUM,  J.,  at  February  term«  1891,  ol  For- 
syth superior  court  upon  appeal  from  a 
Justice's  court.  Tlie  state  Introduced  the 
affidavit  of  the  woman,  upon  which  the 
warrant  bad  been  Issued,  and  rested  Its 
case.  The  defendant  Introduced  no  evi- 
dence, and  asked  the  court  to  instinct  the 
Jury  tbat  the  affidavit  was  insufficient, 
and  not  a  prima  facie  case.  The  court  re- 
fused, and  Instructed  the  Jury  to  return  a 
verdict  against  the  defendant,  and  entered 
Judgment  thereon.  Defendant  appealed, 
and  assigned  as  exceptions:  (1)  That  It 
does  not  appear  that  the  affidavit  of  the 
woman  was  voluntary;  (2)  that  It  did 
not  appear  by  the  affidavit  thatthe  moth- 
er was  a  single  woman;  (8)  that  the  war- 
rant did  not  conclude,  "against  the  stat- 
ute In  such  case  made  and  provided. " 

J.  8.  Orogun,  for  appellant.  The  Attor- 
04r  Oeoanu  and        GlenB,tor  the  State. 


Clark,  J.,  (after  atatlag  the  facts  aa 
above.)  1.  An  Inspection  of  the  affidavit 
shows  that  It  was  sworn  out  by  the 
woman  before  a  justice  of  the  peace.  It 
appears  tu  be  voluntary,  and  there  1b noth- 
ing to  Indicate  the  contrary. 

2.  It  la  not  necessary  that  ft  should  ap- 
pear afflrmatlT^y  tbat  the  woman  la  a 
single  woman.  If  she  is  a  married  woman, 
that  is  a  matter  of  defense,  and  only  then 
to  the  extent  of  raising  a  presumption 
that  the  child  Is  legitimate.  State  v.  Pet- 
taway,  8  Hawks,  628.  There  is  no  pre- 
sumption of  law  that  she  is  married  rath- 
er than  single;  indeed,  "It  Istobeasaumed 
tbat  she  Is  a  single  woman  untnit  Is  made 
to  appear  that  she  1b  married."  State  v. 
Allison,  Phil.  (N.(X)346;  State  v.  Hlgglns. 
72  N.  C.  226.  In  a  very  recent  case.  State 
V.  McDuffle.  107  N.  C.  885, 12  S.  E.  Rep.  H8, 
which  was  an  Indictment  for  fornication 
and  adultery.  It  is  held  that  the  single 
state,  beiiig  the  first  In  order  of  time,  is 
presumed  to  continue  till  a  change  to  the 
married  state  la  shown. 

8.  The  proceeding  1b  in  the  main  civil  In 
Its  nature,  (State  v.  Carson.  2  Dev.  ft  B. 
868;  State  v.  Pate,  Busb.  344;  State  v. 
Hlgglns,  supra ;)  and  the  conclusion, 
"against  the  form  of  the  statute,"  etc.,  Ib 
anneceasary.  But,  were  It  a  criminal  ac- 
tion, such  conclusion  was  mere  form  and 
Immaterial,  as  has  been  repeatedly  held. 
State  V.  Sykes,  104  N.  C.  694, 10  S.  E.  Bep. 
191;  State  v.  Kirkman,  104  N.  C.  Oil,  10  S. 
E.  Bep.  312;  State  v  Harris,  106  N.  0.682, 
11  S.  E.  Rep.  877 ;  State  v.  Peters.  107  N. 
C.  876,  12  S.  E.  Bep.  74.  No  error. 


Bbown  et  aJ.  v.  Waubb  at  ai. 

VSuprtme  Court     JVor^  Carolina.  April  l, 

188L) 

AonoK  ON  AsanmsTBATOB's  Boin>— pABTm— Raa 
Adjodicata  — AssBTs  —  CoscLTOTBsase— Bvi- 

DB^tCB— FaBTIES. 

I.  Qnder  Code  V.  C.  |  186,  proridiiw  that 
persons  severally  ll^le  aponthe  same  oblikatlon 
or  loBtrument.  iEOlndln^  the  parties  to  bills  of 
exchange  and  promlsaocy  notlBs,  may  all  or  any 
of  them  be  Inuluded  in  the  saais  aotioa,  at  the 
option  of  the  plalntlfE,  the  admlnistrauv  and 
other  Bttreties  on  Ms  bond  are  not  necessary  par- 
ties to  a  salt  by  the  distributees  against  one  of 
the  sureties  to  enforce  a  Judgment  recovered 
against  the  administrator  and  all  of  hit  surettea. 

9.  Where  the  administrator  of  a  surety  on  an 
adminlstrBt(»r>B  bond  is  sued  together  with  tbe 
other  sureties  and  the  prioaipal,  and  falls  to  ap- 
pear, thougb  served  with  process,  tbe  Judgment 
for  plaintifls  is  conclusive  against  him,  and  ha 
cannot,  in  a  suit  to  enforce  that  Judgment,  set 
up  defenses  which  he  might  have  pleaded  in  the 
original  action. 

8.  The  fact  that  evidenoe  Is  Improperly  ad- 
mitted to  show  the  date  of  administration  Is  Im- 
material when  the  fact  as  established  by  the  evi- 
denoe Is  admitted  by  the  answer. 

4.  Undw  the  law  as  it  existed  prior  to  July, 
1809,  (Code  N.  C.  {8  1476,  1477,)  a  ladgment 
against  an  administrator  by  default  nxes  hlm 
with  assets  with  which  to  satisfy  it,  and  he  can- 
not set  up  in  defense  to  a  suit  on  such  Judgment 
that  he  had  no  assets  when  it  was  rendered. 

Appeal  from  superior  court,  Mecklenburg 
county;  Philips,  Judge. 

Action  to  recover  the  amount  of  a  judg- 
ment rendered  In  the  nam  of  Ann  E.  Brown 
and  others  v.  T.  B.  McKee  and  others. 
WlUlam  Walker  died  In  186S,  and  In  that 
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jear  T.  B.  IfcEee  qualified  aa  bis  admin- 
Istrator,  and  gave  bond,  with  R.  R.  Bea, 
J.  B.  Walker,  and  J.  L.  Walker,  as  sore- 
tlra.  In  1882,  Ann  E.  Brown  and  others, 
as  dlstrlbuteea  of  V^'IIllaIIl  Walker,  sued  T. 
B.  McKee  and  Ills  saretlee  on  the  adminis- 
tration bond  for  their  dlstribntlTe  shares. 
J.  B.  Walker,  one  of  the  sureties,  bad  died 
in  18^  and  at  July  term,  188S,  of  the  conn* 
ty  court  W.  H.  Walker  qualified  as  bta  ad- 
minlatrator^  and  as  such  was  made  a 
party  defendant  to  the  snlt  erf  Brown  v. 
u<*Kef!,  and  served  with  process.  He 
failed  to  ap{>ear  or  plead.  In  Brown  et  al. 
V,  McKee  et  al.  there  was  a  reference  or- 
dered to  ascertain  bow  much  waf)  due  by 
McKee,  administrator,  to  the  plaintiffs  in 
this,  and  )n  that  anlt  tbe  distribnteea.  The 
referee  reported  91,200  to  be  tbe  amount. 
His  rn>ort  warn  confirmed,  and  It  was  ad- 
judged that  plaintiffs  recovOT  tliat  amount 
and  costs  of  the  defendants.  This  action 
Is  brought  against  W.  H.  Walker,  admin- 
istrator of  J.  B.  Walker,  and  H.  K.  L)e 
Armond  and  wife  (the  latter  being  devisee 
of  J.  B.  Walker)  to  enforce  payment  of 
that  Jadgment, first,  to  recoveran  amount 
doe  by  W.  H.  Walker,  administrator,  and, 
if  not  sufficient  to  pay  plaintiffs*  demand, 
to  subject  tbe  land  to  Mrs.  De  Armond  to 
the  payment  of  the  balance. 

C.  Dowd  &  Son,  for  plaintiffs.  0.  F. 
BasoBt  Burwell  A  Waiker^  and  Joam  A 
TUiett,  cor  defendants. 

SHBpaKBn,  J.,  {after at»ting  tbB  ihcta  aa 
above.)  The  flret  exception  la  addressed 
to  the  relneal  of  the  court  to  make  T.  B. 
McKee,  admiDlstrator  of  William  Walker, 
and  tbe  other  sureties  to  his  administra- 
tion bond.partitM  to  this  action.  This  ex- 
ception cannot  be  sustained.  Flack  v. 
Dawaon,  69N.  C.  43;  Syme  t.  Banting.  86 
N.  C.  175;  Code,  {  1S8.  Tbe  second  excep- 
tion is  also  wltbfiut  merit.  The  defend- 
ant W.  H.  Walker  was  sued  as  tbe  admin- 
istrator of  J.  B.  Walker,  who  was  a  surety 
on  the  administration  bund  of  T.  B.  Mc- 
Kee. He  was  duly  served  with  process, 
bat  tailed  to  appear,  and.  as  the  matters 
of  defense  which  be  now  offers  to  establish 
covKI  have  been  asserted  by  him  In  that 
action,  he  la  concluded  by  the  Judgment, 
and  cannot  now  litigate  them.  The  third 
exception  is  to  the  admission  of  "parol" 
testimony  to  show  the  date  of  the  admin- 
istration of  the  said  W.  fi.  Walker,  it 
does  not  appear  that  such  Testimony  was 
tntrodneed,  tbe  case  simply  stating  that 
"evidence"  was  admitted  upon  that  point. 
Conceding,  however,  tliat  such  testimony 
was  inadmissible,  and  that  tbe  question 
could  only  have  been  determined  by  the 
record  of  the  appointment,  and  that  It 
•boDld  have  been  tried  upon  Inspection  by 
the  conrt.  we  are  unable  to  see  how  the 

¥[ipellant  was  in  any  way  prejudiced, 
be  only  purifose  and  effect  of  tbe  evidence 
was  to  prove  that  tbe  said  defendant  ad- 
ministered prior  to  the  let  of  July.  1869, 
aad  this  Is  clearly  admitted  by  his  answer, 
tai  which  be  states  that  his  Intestate  died 
In  1863,  and  that  he,  as  admlnlstrator.set 
tied  the  estate  in  Angast.  1nG4.  The  ex- 
oeption  mast  therefore  be  overruled.  The 
remaining  exception  Involves  an  inquiry 
Into  the  oatore  of  tbe  Judgment  rendwed 


against  the  said  Walker  In  the  former  ac- 
tion as  administrator.  His  Intestate  W8» 
one  of  the  sureties  on  tbe  adminlstratlo» 
bond  of  T.  B.  McKee,  and  tbese  plalntlB* 
brought  an  action  on  said  bond  against 
the  principal  and  sureties.  The  said  Walk- 
er, as  administrator  of  J.  B.  Walker,  wa» 
made  a  party  defendant,  but  failed  to  ap* 
pear,  or  make  any  defense  whatever.  Up- 
on a  reference  It  was  tonnd  tbat  McKee 
was  considerably  Indebted  as  administra- 
tor to  tbe  plaintilfB.  and  the  report  wns- 
confirmed,  and  Judgment  rendered  against 
all  of  the  defendants.  It  Is  Insisted  by  tbe 
defendant  Walker  that  this  Judgment  dld^ 
not  have  the  effect  of  fixing  him  with  as- 
sets, and  tbatbe  is  now  at  liberty  to  show 
that  he  baa  property  administered  tbe  es- 
tate, and  that  the  lands  of  bis  inteatatv 
should  be  subjected  to  the  payment  of  tb» 
claims  ol  ihi  plalntiEfs.  While  thejudf^ 
ment  is  somewhat  informal,  it  expressly 
iQcludes  all  of  the  defendants,  and  the 
most  favorable  view  In  which  it  can  be- 
coDsidered  as  to  Walker  Is  tbat  it  is  » 
Judgment  against  him  as  administrator. 
As  the  administration  was  prior  to  the- 
1st  day  <A  Jnly,  1869.  this  case  is  govwneA 
by  the  laws  existing  at  that  time.  (Code* 
§t>  1476, 1477 ;)  and  we  tblnk  It  well  settled 
tbat  under  tbe  former  practice  "a  Judfc- 
ment  against  an  exet^utor  or  admlnlstra*- 
tor,  whether  by  default  or  upon  demurrer* 
or  upon  any  plea  pleaded  by  an  executor- 
or  administrator  except  p/ene  adm/ols- 
travit,  or  admitting  assets  to  anch  a  sum, 
and  jiean  ultra^  is  concinslve  upon  him 
that  he  has  assets  to  satisfy  such  Judg- 
ment." Ired.  £x'rs,  67S;  Baton,  Forms, 
note  225,  In  Buggies  v.  Sherman.  14 
Johns.  446,  it  was  beld  that  "11  au  execu- 
tor or  administrator  confesses  a  Judg- 
ment,  or  suffers  Judgment  by  default,  be  w 
estopped  from  denying  assets  to  the  ex* 
tent  of  the  Judgment  as  far  as  regards  tb» 
plaintiff  therein. "  To  tbe  same  effect  are- 
Trel)  V.Edwards,  6  Mod.  808;  Rock  r. 
Leiffhton,  1  Salk.310;  Skeltoa  v.HawUng, 
1  Wlls.  268;  M'beatley  v.  Lane,  1  Saund. 
216;  and  numerous  other  caHes.  This  doc- 
trine is  considered  as  firmly  establisbed  by 
modem  writers,  (3  Woerner,  Adm'n,  7&3,) 
and  Is  recognised  to  have  been  tbe  former 
law  In  this  state  In  McDowell  v.  Asbury, 
66  N.  O.  444.  In  that  case  it  is  said  tbat, 
**  where  a  personal  representative  Is  sued, 
he  most  protect  himself  by  proper  plead- 
ing," and.  the  administrator  having  with- 
drawn hla  plea  of  "fully  administered."  It 
was  held  that  a  Judgment  against  him  for 
"the  debt  of  bis  Intestate"  fixed  blm  with 
assets.  So  In  Hooks  v.  Moses.  8  Ired.  Si, 
where  a  Judgment  was  confessed  by  an 
administrator  before  a  Justice  of  tbe  peace 
for  the  amount  of  tbe  debt,  and  nothing 
was  said  about  aesets.  It  was  held  in  an 
action  upon  this  Judgment  that  the  piza 
otplene  adminlstravit  was  Immaterial,  a» 
the  former  Judgment  was  conclusive 
against  the  defendant  upon  thatquestion. 
The  case  of  Armletead  v.  Harramond,  4 
Hawks,  839,  Is  not  In  conflict  with  the 
above  authorities,  as  it  was  there  simply 
held  that  a  Judgment  against  an  adminis- 
trator for  the  debt  of  hie  Intestate,  while- 
evidence  of  the  debt  and  of  assets,  did  not, 
as  to  tbe  latter,  bind  bis  sureties,  wh»- 
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were  not  partlee  to  the  aetlun.  It  !■  also 
contended  that  the  complaint  In  thf>  for- 
mer action  shoDld  have  alleged  tbat  the 
defendant  Walker  was  possessed  of  assets, 
and  our  attention  was  called  to  the  dec- 
laratinQ  Id  Piatt  t.  Robins,  1  Johns.  270, 
which  contalDS  such  an  averment.  Tbe 
case  tft  not  In  point,  as  it  was  an  action  of 
ilebt  upon  a  former  JndffmeDt,  sn^rgestlnff 
«  devnFtarit,  which  was  one  of  the  meth- 
ods of  enforcing  a  jndEment  after  a  return 
of  oalla,  bona  apon  an  execution  de  boula 
testatoria.  Under  the  former  system  an 
■action  aKaiost  an  administrator  for  the 
rpcovery  of  a  debt  due  by  his  intestate  in 
Itself  implied  a  charge  that  the  adminis- 
trator bad  such  assets:  and.  as  we  have 
men.  It  was  necessary  lor  blm  to  protect 
blrasell  against  liability  by  proper  pleas. 
Indeed,  It  was  a  common  practice  to  de- 
clare simply  upon  the  debt  of  tbe  Intes- 
tate, and,  if  there  was  a  Judgment  by  de- 
fault, or  ou  plea  as  to  the  assets,  the  Judg- 
ment was  regarded  as  fixing  them  In  the 
bands  of  tbe  administrator.  Tbe  manner 
of  enforcing  such  Judgments  Is  elaborately 
considered  In  McDnweil  t.  Asbury,  supra, 
and  need  not  be  repeated  here.  Uufflce  It 
to  say  that,  if  the  sheriff  returned  nntlR 
boon  to  the  fferi  facfas  de  bonis  teatatoiis, 
tbe  plaintiff  must  generally  have  proceeded 
t>y  scire  fnciaa  in  order  to  have  obtained 
an  execution  de  bonis  proprtis  end  in  such 
proceeding,  while  the  defendant  conld 
make  any  defense  arising  subsequently  to 
the  Judgment  fixing  him  with  assets,  (as, 
fur  Instance,  their  loss  or  destruction  un- 
der excusable  cinrumstances,)  he  would  he 
precluded  from  setting  up  any  matter 
which  could  hare  been  pleaded  before  the 
rendition  uf  such  judgment.  The  same 
principle  applies  In  this  proceeding,  but 
the  only  matter  which  the  aald  defendant 
relied  upon  conld  have  been  pleaded  before 
tbe  Judgment,  and  Is  therefore  inadmls- 
flble.  The  objection  that  the  former  ac> 
tlon  should  have  been  commenced  In  the 
name  of  the  state  would  have  been  good 
If  taken  In  apt  time,  (Carmlchael  v.  Moore, 
8H  N.  C.  29.)  but  cannot  avail  the  defend- 
ant under  the  circumstances  of  this  case. 
Oar  conclusion  is  that  as  Walker,  admin- 
istrator, is  flxed  with  assets,  and  as  it  Is 
not  shown  that  he  and  his  sureties  are  in- 
solvent, (Latham  v.  Bell,  (19  N.  C.  135,  and 
Lilly  V.  Wooley,  94  N.  C.  412.)  the  land 
ehould  not  be  sold,  and  tbe  Judsment 
against  the  said  Walkersfaould  be  affirmed. 


State  v.  Ewmn  et  al. 

iSv/pretM  Cawrt  of  North  Carolina.  April  7, 
186L) 

LuniLOIlO  AXD  TBNAHT— UnLAWPOX.  SllZUBB  o» 

Crops— Apphal—Svecial  Vbrdict. 
1.  Code  N.  C.  S  17M,  provides  that  crops  on 
land  leased  for  asrioultural  purposes  shall  be 
deemed  In  posseBBioD  of  the  lessor  until  all  rents 
are  paid.  Section  1755  rives  the  lessee  a  civil 
remedy,  if  the  lessor  ootalns  actual  possession 
otherwise  tban  aa  meotiODed  in  the  preceding 
•eotiOD.  Section  1759  makes  it  a  misdemeanor 
for  tbe  lessor  to  unlawfully  and  knowingly  seiie 
the  crop  when  there  is  nothing  due  tiim.  section 
1762  extends  these  provisions  to  leases  of  turpen- 
tine trees.  Held,  that  a  lessor,  who,  after  re- 
ceiving all  rent  du&  forbade  the  lessee  to  gather 
part  of  his  crop,  and  leased  the  trees  to  others, 


I  before  the  first  lease  terminated,  and  allowed 

them  to  take  the  hslanoa  of  the  crop,  was  gnil^ 
of  a  misdemeanor  under  section  1758. 

9.  Where  the  ]uiy  renders  a  speolal  verdict 
(Uk  the  fsota,  and  the  court  enters  a  verdict  **not 
gnll^"  thereon,  the  state  may  i^peaL 

Appeal  from  superior  court,  Montgomery 
county:  Btnuu.  Judge. 

Indictment  under  Code  N.  C.  {  1758,  for 
unlawfully  selling  a  tenant's  crop  of  tur- 
pentine. 

Tbe  Attorney  General,  for  the  State. 
Pembertott  A  Jerome^  Batcbelor  A  Der- 
ereuz,  and  J.  C.  Blaek,  for  appellees. 

Mrrrihon,  C.  J.  The  statute  (Code,  § 
1754)  prescribes  tbat  "  when  lands  shall  be 
rented  or  leased  by  agreement,  written  or 
oral,  for  agricultural  purposes,  or  shall  be 
cultivated  by  a  cropper,  unless  otherwise 
agreed  between  the  parties  to  tbe  lease  or 
agreement,  nny  and  all  crops  raised  on 
said  lands  shall  be  deemed  and  held  to  be 
vested  in  possession  of  the  lessor  or  bis 
assigns  at  all  times  until  therents  tor  said 
lands  shall  be  paid,  and  until  all  the  stip- 
ulations contained  In  the  lease  or  agree- 
ment shall  be  performed, "  etc.,  and  It  fur- 
ther gives  the  landlord  and  his  assigns  a 
civil  remedy  prescribed  In  case  the  lessee, 
cropper,  or  the  assigns  of  either  of  tb^fm 
"shall  remove  the  crop,  or  any  part  there- 
of, from  the  lands  without  tbe  consent  of 
the  lessor  or  bis  asslguB,"  etc.  Tbe  same 
statute  (Ckide,  g  1755)  gives  theleiMeeor 
cropper,  or  the  aaHl^ns  of  either,  a  like 
civil  remedy  ngalUHt  the  lesHor  or  bis  as- 
signs In  case  he  or  they  "shall  get  the  act- 
ual iJOBsession  of  the  crop,  or  any  part 
thereof,  otherwlRS  than  liy  the  mode  pre- 
scribed in  the  preceding  section,"  etc.,  and 
refuse  upon  notice**  to  make  a  falrdlvlslou 
of  said  crop,  or  to  pay  over  to  snr^h  lessee 
or  cropper,  or  the  assigns  of  either,  such 
part  thereof  as  be  may  be  entitled  to  un- 
der the  lease  or  agreemeut,"  etc.  These 
and  other  statutory  provisions  extend  to 
leaHSB  of  turpentine  trees.  Id.  §  1763. 
The  purpose  of  the  snme  statute,  (Id.  J 
17~>9,)  which  makes  It  a  misdemeanor  on 
the  part  of  the  lessee  or  cropper,  or  the  as- 
signs  of  either,  to  remove  the  crop  or  any 
part  tliereof  without  tbe  consent  of  the 
lessnr  or  his  asslfrns,  etc.,  and  likewise  on 
the  part  of  tbe  landlord  to  **  unlawfully, 
willfully,  knowingly,  and  without  proccas 
of  taw,  and  unjuKtly,  Helze  the  crop  of  hia 
tenant  when  there  Is  nothing  due  him,** 
etc.,  is  to  render  the  statutory  provisions 
and  regulaUuns  above  referred  to  more 
effective,  and  this  penal  provision  must  be 
Interpreted  in  that  light  and  with  that 
view.  It  embraces  both  the  landlord  and 
the  tenant,  and  Intends  tbe  more  eflect- 
nally  to  secure  their  respective  rights  as 
prescribed. 

It  appears  tbat  the  prosecutor  had  leased 
turpentine  trees  from  the  defendants,  and 
made  the  crop,  but  had  not  gathered  the 
whole  thereof;  that  his  term  of  lease  was 
not  over,  but  he  was  out  of  the  actual 
poRseaslon  of  the  trees  and  the  land  on 
which  they  were  situate;  that  hehad  paid 
the  defendants  all  the  rents  due  them,  and 
owed  them  nothing  for  advancements  or 
expenses;  that  he  sent  his  aervants  back 
to  gather  and  remove  the  remaining  on- 
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gathered  part  of  the  crop ;  that  they  went 
to  do  so,  and  the  detendantB  forbade  them 
to  Rather  the  crop  so  remaining,  and  ac- 
eordlnffly  tbcy  did  not;  that  the  defend- 
ants, before  the  proaecntor's  lease  was 
over,  leased  the  same  trees  to  tenants  for 
toe  next  euauing  year,  and  these  tenants 
were  allowed  to  take  the  balance  of  the 
prosecntor's  crop,  and  use  It  tortbdr  own 
porposes.  The  defendants  bad  possession 
of  tbfl  land,  the  tnrpentiue  trees,  and  the 
boxes  In  them.contalnInK  the  prosecntor's 
ongnthered  crop  of  turpentine.  Such  be- 
injf  the  facts,  clearly  the  prosecutor  might 
hare  maintained  his  civil  action  asallowed 
by  the  statute  abore  mentioned  against 
tbe  defendants  to  recover  the  angathered 
part  of  his  crop.  The  defendants  bad  no 
Bbadow  of  right  to  detain  it,  or  prevent 
tbe  ownvT  or  his  servants  from  gathering 
and  removing  It.  We  are  also  of  opinion 
tbat  the  defendants.  In  tbe  Just  sense  and 
contemplation  of  the  etatute.  (Code,  8 
1759)  "unlawfully,  willfnlly,  knowingly, and 
withont  process  of  law,  and  unjust  ly," 
aeiced  the  crop  of  tbelr  tenent,  tbe  prose- 
cutor, when  there  was  nothing  due  them, 
and  thereby  committed  a  misdemeanor. 
Theiy  violated  the  spirit  and  certain  par- 
pose  of  the  statute  flrst  above  referred  to. 
and  did  that  which  the  penal  uruviHlon 
Just  cited  Intends  to  prevent.  They  had 
possession  of  tbe  turpentine  trees,  tbe 
boxes  in  them  containing  the  angathered 
crop  of  the  prosecutor  that  he  had  the 
right  to  gather,  and  when  they  refused  to 
allow  his  servants  togatherthesame,  they 
thereby  manifested  their  purpose  to  and 
did  In  contemplation  of  thestatute  "seize," 
take  possession  and  control  of,  such  an> 
gathered  crop.  The  word  ''Heize"  is  used 
In  tbe  sense  of  taking  unlawful  actual  pos- 
session of  the  crop  by  force  actually  used 
or  plainly  implied.  To  constitute  tbe  of- 
fense  it  Is  not  aeeessaiy  that  the  landlord 
shall  take  possession  of  the  crop  mtuiu 
fortU  or  manaal  possesdlon  of  It  at  all.  It 
will  be  complete  In  this  respect  If  be  takes 
p4Wsesiilon  and  control  thereof  In  such 
way  as  prevents  and  exclurles  the  tenant 
fnim  gathering  and  removing  his  crop  In 
a  peaceable  and  orderly  manner.  This  the 
statute  Intends  be  shall  have  the  right  to 
do.  Tbe  defeadantsasserted  tbelrpurpose 
to  have  and  take  the  exclusive  possession 
when  they  forbade  the  pro»<ecntor  to  re- 
move his  crop,  and  the  latter,  on  tbat  ac- 
count, desisted  from  doing  so.  Tbat  sucb 
Was  their  purpose  wns  made  tbe  more 
manifest  by  the  fact  that  they  let  the  tur- 
pentine trf>es  to  other  tenants,  and  allowed 
Uwm  to  take  the  prusecutur's  remaining 
crop.  We  are  tberHfore  of  opinion  that 
upon  the  special  verdict  tbe  court  should 
have  decided  that  tbe  defendants  were 
guilty. 

it  was  contended  on  the  argument  that 
an  appeal  did  not  He  In  this  case  In  favor 
of  the  state,  because,  as  suggested,  there 
was  a  verdict  of  not  goUty.  This  nonten- 
tlon  is  toanded  tn  mlsappivhenslon.  It 
fnyobvloosly  appears  from  the  record 
tbat  the  Jury  Intended  to,  and  certainly 
did,  render  a  special  verdict  embodying  all 
tbe  material  facts  of  the  case.  This  they 
did.  and  no  more,  and  this  It  was  their 
provlnea  to  do.  Tliia  verdict  remains  and 


appears  as  part  of  the  record,  and  the 
Judgment  of  tbe  court  Is  founded  upon  it. 
The  Jury  could  not  go  farther  and  render 
two  verdicts,  one  special  and  tbe  other 
general,  so  tbat  both  might  prerall  at  tbe 
same  time.  To  do  so  would  Involve  prac- 
tical absurdity.  The  court  did  not  set 
the  special  verdict  aside.  It  In  effect  sim- 
ply decided  that  upon  this  verdict  the  de- 
fendants were  not  guilty,  and  gave  Judg- 
ment in  their  favor.  The  entry  cA  the  ver- 
dict **  not  guilty  "  was  not  tbe  finding  of 
tbe  Jury.  It  was  the  order  of  tbe  court 
upon  the  special  verdict,  and  was  not  nec- 
essary. Perhaps  It  might  (ought  to)bave 
been  omitted,  as  It  served  no  useFul  pur- 
pose. State  V.  Moore,  7  Ired.  228.  On  the 
ai^uraent  It  was  brought  to  our  attention 
that  some  confusion  and  Inconsistency 
prevailed  In  the  nnmeroua  decisions  of  thu 
court  In  respect  to  special  verdicts  In  crim- 
inal cases.  We  have  examined  tbe  cases 
cited  and  others,  and  upon  mature  consid- 
eration we  think  It  better  that  upon  the 
special  verdict  In  a  case  the  court  should 
simply  declare  its  opinion  that  the  defend- 
ant Is  guilty  or  not  guilty,  and  enter 
Judgment  accordingly.  Indeed,  the  aim* 
pie  mtry  of  Judgment  in  tavorot  or  against 
the  defendant  woaid  be  snfflcient.  Tbls  is 
substantially  tbe  practice  as  pointed  out 
in  State  v.  Moore,  supra.  It  Is  plain  and 
convenient,  will  prevent  further  conflict  ol 
decision,  and  should  be  observed.  There 
is  error.  Let  tbls  opinion  be  certified  to 
the  superior  court  according  to  law.  It  is 
so  ordered. 


GlLLlB  V.  WlUONGTON,  O.  ft  B.  0.  R.  CO.l 

iSwprma»  Cbuat  vf  SorO^  CMnoHno.  April  7, 
1891.) 

SsooKSABT  BvxDBKCB— Lost  Lbttsbs— Dbobsb  ov 

Proof. 

1.  In  an  action  for  breach  of  a  oontroot  of 
hiring  contalQed  ia  letters  written  by  defendant's 
agent  to  plaintiff,  testimony  by  plaintiff  tbat  he 
usiially  kept  his  letters  in  his  trunk,  and  had 
searched  there  for  those  in  question  without  And- 
ing  them,  is  sufflcient  to  render  admissible  see- 
ondary  evidence  of  their  contents,  though  plain- 
tiff further  testified  that  sometimes  the  lettm 
were  changed  Into  bis  wife's  trunk,  which  was 
not  shown  to  have  been  searched,  and  though  on 
his  cross-examination  he  refused  to  posluv^y 
testis  tbat  tbe  letters  bad  been  lost  ordestiDyea. 

3.  Where  the  writing  and  contents  of  alleged 
lost  letters  are  denied,  we  proof  must  he  clear 
that  such  letters  onoe  eziatea,  and  that  their  oon- 
tents  were  such  as  to  sustain  the  material  allega- 
tions of  the  complaint;  and  it  is  error  t«  refuse 
an  Instruction  requested  by  defendant  that,  to 
find  for  plaintiff,  the  Jury  must  be  satisfied  by 
more  than  a  preponderance  of  testimony  that  de- 
fendant's agent  did  write  to  plaintiff  offering  to 
employ  bim,  as  alleged  by  plaintiff,  that  the  offer 
was  accepted  by  plaintiff,  and  that  the  letter* 
were  lost  or  destroyed.  Shbfhbbo,  J.,  dissent- 
ing. 

This  was  a  civil  action  for  damages  for 
breach  of  contract,  tried  before  MacRak, 
J.,  and  a  Jury,  at  November  term,  INSO.  ol 
Gamberiand  superior  coart.  The  single 
Issue  submitted,  with  tbe  response  there- 
to, was  as  follows:  "Is  the  defendant  In- 
debted to  the  plaintiff  as  alleged ;  If  so,  In 
wbat  sura?  Answer.  The  defendant  Is  in- 
debted $27.?.**  Rule  for  new  trial  for  er 
rors  alleged  as  toadmlsslon  of  testimony 
and  upon  tbe  following  exceptions  to  the 

>For  concurring  opinion,  see  18  &  £.  Rep.  1019. 
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eba^:  The  detradant  enepts  to  bta 
bonor'actaaf^:  "(1)  For  that  falg  honor 
awamed  in  said  cbar^  that  there  was 
miffl<:lent  eTidenee  of  the  search  of  the 
plalntitl  for  the  alleged  letters  containing 
the  alleged  contract,  and  their  loss,  to 
Joatlfy  the  adratsslon  of  secondary  evi- 
dence  of  contents,  altbongb  the  plaintiff 
■aid  be  himself  had  destroyed  them,  or 
might  have  destroyed  them,  and  alter* 
wards  said,  'They  may  hare  been  de- 
stroyed; I  don't  know.'  (2)  For  that  his 
honor  charrred  that  Mf  the  [secondary] 
testimony  eatlflfled  the  Jury  that  Mr. 
Lamb  was  the  chief  engineer  of  the  defend- 
ant, and  wrote  to  plaintiff,  and  offered 
bim  96U  per  month  and  board  forone  year 
for  bis  woriCt  and  that  plalntltt  accepted 
this  oOw  and  went  to  work,  the  Jury 
would  be  warranted  In  finding  that  there 
was  a  contract  in  writing  as  required  by 
the  statute;*  thus  assuming  that  because 
he  was  chief  engineer  he  was  'authorised 
thereto,*  and  did  not  advert  to  the  fact, 
sworn  to  by  Lamb,  that  he  had  no  au- 
thority to  make  such  a  contract  as  la  re- 

Solred  by  statute,  which  was  the  only  erl- 
ence  as  to  bis  authority.  (3)  For  that 
his  honor  charged  the  Jury  that  'It  the 
testimony  satisfied  them  that  Mr.  Lamb 
wan  chief  engineer  of  the  defendant,  and 
wrote  to  plalntin,  and  offered  him  f6iD  per 
month  and  board  for  one  year  for  hla 
work,  and  that  plidntltt  accepted  this 
offer,  and  went  to  work,  the  Jury  would 
be  warranted  in  finding  that  there  was  a 
contract  In  writing  as  required  by  tbe 
statute,'  and  did  not  charge  the  Jury,  as 
requested,  that  they  muat  be  clearly  satis- 
fled  by  more  than  a  preponderance  of  testi- 
mony that  said  Lamb  did  write  to  tbe 
plaintiff  making  said  offer,  and  that  said 
offer  was  accepted  by  plaintiff,  and  said 
correspondence  was  lost  or  destroyed,  be- 
fore they  could  find  a  verdict  for  plaintiff. 
(4)  Fur  that  his  honor  charged  the  Jury 
that  'the  defendant  bad  no  right  to  dis- 
cbarge plaintiff  except  for  good  cause, 
and  no  cause  has  been  proven,*  when 
there  was  evidence  that  plaintiff  was  dis- 
charged on  complaint  of  the  local  en- 
gineer under  whom  he  worked. " 

A.  3£.  WadUell,  for  appelant,  Satton  A 
Cook,  for  appellee. 

Atbrt,  J.,  {after  atattng  the  tBLCta  aa 
above.)  It  is  within  the  sound  dlacretlon 
of  the  court  to  determine  what  la  sufBdeot 
evidence  of  the  loss  or  destruction  of  an 
original  paper  to  make  testimony  as  to 
its  contents  competent,  and  this  court 
will  assume,  wbere  nothing  appears  to  the 
contrary,  that  the  court  below  acted.  In 
admitting  secondary  evidence  to  show  the 
wordH  or  substance  of  the  Instrament,  up- 
on plenary  proof  that  a  sufficieDtiy  dill- 
gent,  but  fruitless,  search  was  made,  and 
that  there  was  no  teatlmony  tending  to 
show  that  it  was  fraudaleotly  destroyed 
or  withheld  by  the  party  proposing  to 

Srove  its  contents.  Bonds  v.  Smith.  106 
.  0.  m,  11  S.  E.  Bep.  S22;  1  Whart.  £v.  9 
141 ;  1  Greenl.  Ev.  §  558;  I  Tayl.  Ev.  9  22. 
Mr.  Oreenleaf  says:  "The  question  wheth- 
er the  loss  of  tbe  inatrument  la  snfficlently 
proved  to  admit  secondary  evidence  of  its 
eontenta  to  to  be  determined  by  the  coart. 


and  not  by  the  Jury."  Taylor  says:  "In 
like  manner,  If  tbe  question  be  whether  a 
document  has  been  duly  executed  or 
stamped,  or  whether  It  comes  from  the 
right  custody;  whether  sufficient  search 
has  been  made  for  It  to  admit  secondary 
evldenc3  of  its  contents,  etc.,— In  all  these 
and  the  like  cases  the  pr^lmlnary  ques- 
tion of  admissibility  must.  In  the  first  In- 
stance, be  ezdnslvny  decided  by  the  Judge, 
however  complicated  the  eircumstancea 
may  be,  and  though  it  may  be  necessary 
to  weigh  the  confllctlug  testimony  of 
numerous  witnesses  In  order  to  arrive  at 
a  Just  conclusion."  In  Mauney  v.Crowell, 
84  N.  C.  815,  It  was  held  that  a  general 
finding  by  tbe  Judge,  witdiour  setting  out 
the  testimony,  that  no  safBdcnt  search 
bad  been  made,  wonld  have  been  conelo- 
alve;  thus  recognising  tbe  discretionary 
power  of  the  court.  But  where  the  facts 
upon  which  the  ntai  ptiaa  Judge  acted  are 
found,  it  la  competent  for  this  court  to  re- 
view his  ruling,  and  determine  whether 
the  teatlmony  was  auflScIent  In  law  to 
Justify  Ma  conclualon.  Tbe  degree  of  dili- 
gence that  must  be  shown  depends  laiwely 
upon  tbe  nature  and  elrcnmsfcances  of  the 
case,  and  especially  upon  tbe  character  of 
the  paper,  as  a  nsdess  document  may  be 
pretiumed  to  have  been  lost  or  destroyed 
on  proof  of  much  less  search  and  tor  a 
much  shorter  time  than  an  Important 
one.  Best,  Ev.  S  483;  1  Whart.  Ev.  9  140. 
As  a  rule,lt  Is  expected  tbatdeeds  and  rec- 
ords that  are  evidence  of  title  will  be  mor« 
carefully  kept  than  letters  or  papers 
which  may  or  may  not  become  material 
as  testimony  tending  to  establish  one's 
rights.  In  Gathercole  v.  Mlall,  16  Mees.  ft 
W.  335,  Ai.DRRSON,  B.,  sayH:  "The  ques- 
tion whether  there  has  been  a  loss,  and 
whether  there  has  been  anfllelent  search, 
must  depend  very  mncb  on  the  nature  of 
the  Instrument  searched  for.  If  we  were 
speaking  of  an  envelope  In  which  a  letter 
had  been  received,  and  a  person  said.  'I 
have  searched  for  It  among  my  papers;  I 
cannot  find  It,*  surely  that  would  be  Huf- 
flclent.  So  wltfa  reapect  to  an  old  news- 
paper, which  had  beien  at  a  pnbllc  coffee- 
room  :  If  the  party  who  kept  the  public 
coffee-room  bad  searched  for  it,  wbere  he 
would  naturally  find  It,  that  seems  to  me 
to  be  amply  sufficient.  If  he  had  said.  *I 
know  It  was  taken  away  by  A.  B,'  then 
you  ought  to  go  to  A.  B. "  But  he  con- 
cluded: "It  would  be  very  unreasonable 
to  require  you  to  go  to  every  member  ol 
the  club."  Where  a  reasonable  person 
might  besatlstled.from  the  testimony  of- 
fered, that,  an  effort  bad  been  made  In 
good  faith  to  find  and  produce  a  letter, 
the  decision  of  the  trial  Judge  to  admit 
proof  of  Its  contents  is  not  reviewable  la 
the  appellate  court.  Best,  Ev.  p.  461.  Tbe 
object  in  offering  tbe  proof  is  to  establish 
a  reasonable  pieanmptlon  of  the  loss  of 
the  Instmment.  and  tnls  Is  a  preliminary 
inquliy  addressed  to  the  discretion  of  the 
Jndge.^  1  Oreenl.  Ev.  9  65S. 

The  first  exception  is  stated  In  the  rec- 
ord as  follows:  "The  plaintiff  resumed, 
and  testified:  'Richard  Lamb  said  he  was 
chief  engineer  of  defendant,  and  he  was 
acting  as  such,  and  I  got  this  letter  from 
bim.  I  Kut  other  letters  from  him  bdoitt 
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I  went  there.  I  bare  lost  tbem.  I  taare 
made  search  for  them;  have  looked  over 
my  trank.  I  had  changed  aboDt  somach, 
tlU  1  could  not  find  them.  I  reckon  I  lost 
them.'  Plalntltt  was  cross-examined  ap- 
on  this  point,  and  testified:  'I  kept  them 
In  my  trank,  and  sometimes  In  my  wife's 
trunk.  We  would  change  them  about, 
and  sometlineB  when  we  got  too  many 
letter*  we  wonld  destroy  them ;  them  let- 
ters may  have  been  destroyed.  I  don't 
know.'  The  defendant  objected  to  plain- 
tilt  testifying  as  to  the  contents  of  the  let- 
ters. The  court,  being  of  opinion  that  the 
witness  had  laid  the  foundation  tor  the  of- 
fer  of  aeeondary  evidence  by  bis  testimony 
ol  the  loss  or  destruction  ol  the  papers, 
permitted  the  plaintlfl  to  testify  as  to  their 
eontentn,  and  dtfendant  excepted."  We 
do  not  think,  when  It  appears  that  the 
plalntiH  asually  kept  his  letters  In  hla  own 
trunk,  and  searched  for  them  there  with- 
out finding  tbem,  that  the  Judge  was  in 
error  In  allowing  blm  to  testify  as  to  the 
contratB,  mendy  because  he  aatd  that 
■ometlmea  the  letters  were  changed  Into 
bis  wife's  trunk,  and  It  did  not  appear 
that  It  bad  also  been  examined,  nor  be- 
cause the  witness  said  on  his  examination 
In  chief,  ** X  reckon  I  lost  them;"  and  on 
bis  cross-examination.  "These  letters  may 
have  l>een  destroyed ;  I  don't  know. "  We 
think  that  his  honor  was  warranted  In 
drawing  the  inference  that  the  letter  bad 
been  lost  or  destroyed,  and.  In  dtber 
erent,  ita  contents  could  be  proven  by 
parol.  It  is  not  essential  that  the  testi- 
mony should  hare  excluded  the  possibility 
that  the  letter  was  still  in  existence,  as  It 
was  not  necessary.  In  the  case  already 
cited,  that  erery  member  of  a  club  who 
bad  theprlTllege  of  readlngor  carrying  off 
a  newspaper  should  be  offered  to  negatlre 
tbe  poeBlbillty  that  he  bad  it  In  hki  posses- 
ion. In  the  cose  of  Maaney  v.  Crowell, 
snpra.itwas  declared  error  to  exclude  a 
copy  of  an  original  contract  to  sell  land 
whwb  bad  been  shown  to  have  been  lost 
because  it  did  not  appear  that  the  registry 
of  the  county  In  which  tbe  law  required  It 
to  be  registered  had  been  examined. 

Id  passing  upon  the  evidence  as  to  tbe 
preliminary  question,  tbe  judge  Is  not  re- 
quired to  find  that  there  la  clear  and  satis- 
factory proof  that  a  paper  has  been  lost 
or  destroyed  before  admittlns:  testimony 
to  show  its  contents.  In  Fisher  v.  Car- 
roll, 6  Ired.  Eq.488,  JudgePKABSON.speak- 
Ing  of  a  case  where  tbe  execution  and  con- 
tents of  an  alleged  lost  note  were  denied, 
said:  "In  such  a  case,  although  equity 
would  not  refuse  to  consider  the  mere  af- 
fidavit as  sufficleutto  accouutfor  not  pro- 
ducing the  original  note,  the  strictest  and 
dearest  proof  of  the  execution  and  con- 
tents would  be  required."  See,  also, Mob- 
ley  V.  Watts,  98  N.  C.  284,  8  S.  E.  Eep,  677, 
andCltfton  v.Fort,  fl8N.G.178, 8  S.  £.  Bep. 
728.  It  is  settled  by  a  line  of  authorities 
that,  although  the  loss  of  a  deed  or  paper 
relied  on  to  prove  a  contract  may  have 
been  sufBclently  shown  to  Justify  the  Judge 
In  admitting  secondary  evidence,  such  tes- 
timony most  amoont  to  clear  and  con- 
vincing proof  that  the  deed  or  paper  em- 
bodying the  contract  once  existed,  and 
that  IC>  contents  were  such  as  to  sustain 
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tbematwlal  allegations  of  tbe  complaint 
or  answer  In  support  of  which  they  are 
offered.  Loftln  v.  Loftln.  96  N.  a  M,  1  8. 
£.  Rep.  887;  Fisher  v.  Carroll,  supra.  We 
think,  therefore,  that  there  was  error 
In  refusing  to  give  tbe  third  Instruction 
prayed  for,  lor  which  a  new  trial  mast  be 
granted. 

While  it  Is  nnneeessary  to  pass  upon  the 
qneetlon  raised  by  tbe  second  exception, 
It  may  be  well  to  add  that  It  would  not 
follow  from  the  fact  that  Lamb  was  chi^ 
engineer  that  it  was  within  tbe  scope  of 
his  authority  to  make  contracts  with  sub- 
ordinate managers  employed  In  grading 
the  road-bed,  aod  the  laborers  under  them, 
in  reference  to  wages.  Wood,  By.  liaw, 
p.  446,  and  note  2.  There  was  no  testt- 
mouy  offered  as  to  the  nature  or  ext«it  of 
bis  authority,  or  tending  to  show  a  ratifi- 
cation of  his  agreement  with  the  plalntlft 
by  tbe  corporation.  Error. 

8HBFBBRO,  J.,  {conoaniag.)  Iconcnr  in 
tbe  disposition  made  of  this  appeal,  bat  I 
do  not  agree  to  tbe  suggestion  that  what 
constltBtee  a  diligent  and  reasonable 
search  for  an  alleged  lost  paper  writing  Is 
In  nny  case  within  tbe  sole  discretion  of 
tbe  trial  Judge,  and  that  his  ruling  Is  con- 
elusive  upon  that  question.  If  such  be  the 
law,  It  wuuld  be  exceedingly  difficult  to 
account  for  tbe  nnmerous  decisions  of  ap- 
pellate courts  In  tbe  text-books  and  in 
onr  own  Reports  upon  this  important 
subject.  The  authoritlee  cited  do  not,  In 
my  opinion,  sustain  such  a  principle,  but, 
on  the  contrary,  establish  the  very  oppo- 
site view.  When  theteetlmony  retatlag  to 
the  partlcularfl  of  tbe  search  is  conflicting, 
it  Is  tbe  daty  of  the  court,  upon  the  re- 
quest of  the  objecting  |>arty,  to  find  the 
fcwts,  and.  If  no  such  request  is  made,  that 
aspect  of  the  testimony  which  Is  most 
favorable  to  the  other  party  will  be  taken 
by  this  court  In  passing  upon  the  ruling 
of  the  trial  Judge.  Holden  v.  Purltoy,  12 
S.  E.  Bep.  848,  (decided  at  this  term.)  The 
findings  as  to  the  facts  are  conclusive,  but 
thelegal inferencesare reviewable.  Neither 
do  I  agree  that  a  diligent  search  was 
made  In  the  present  case,  and  that  oral 
testimony  should  havebeenadmltted.  Mr. 
Greenleaf  (volume  1,  9  668)  says  that  the 
evidence  must  show  that  a  bona  0de  and 
diligent  search  has  been  unBuccessfulty 
made  (forthe  lost  Instrument)  In  the  place 
where  it  Is  most  likely  to  be  found.  If  tbe 
nature  of  the  case  admits  of  such  proof. 
The  party  must  "exhaust,  la  a  reason- 
able degree,  all  the  sources  of  information 
and  means  of  discovery  which  the  nature 
of  the  case  would  naturally  suggest,  and 
which  were  accessible  to  htm. "  Id. ;  Damns 
V.  Powell,  S  Dev.  103;  Murphy  v.  McNtel, 
2Dev.  &  B.244;  Harper  v.  Hancock,  6  Ired. 
124;  Threadglll  v.  White,  11  Ired.  591 ;  Mc- 
Cracken  v.  McCrary.  5  Jones,  (N.  C.)  »i)9. 
Tbe  foregoing  cases,  and  many  others  to 
be  found  in  our  Reports,  exemplify  In  a 
high  degree  the  very  strict  application  by 
this  conrt  of  tbe  general  principle  above 
stated.  Ro  far  from  the  witness  in  this 
case  having  exhausted  all  of  his  sources  of 
iuformutlon,  his  examination  reveals  the 
two  depositories  of  these  vei7  letters,  and 
yet  he  has  examined  bat  one  of  tbem.  He 
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says:  *I  kept  tbem  In  my  trunk,  and 
sometlmea  In  my  wUe*s  trunk,"— that  Is 
to  say,  either  in  one  trunk  or  the  other; 
and  It  Is  but  fair  to  assume,  in  the  absence 
of  an  ezanilnatlon,  that  the  letters  were 
In  hta  wife's  trunk  at  the  time  of  the  trial. 
It  does  seem  very  clear  to  me  that  there 
has  been  no  such  diligent  search  as  Is  re* 
quired  by  the  law,  and  that,  if  oral  testU 
mony  can  be  sobstltuted  for  contractnal 
writings  under  such  circumstances,  the 
rule  as  to  the  primariness  of  documentary 
evidence  will  be  practically  abrogated. 
If,  as  iu  Davidson  v.  Norment,  5  Ired.  555, 
a  party  was  required  to  go  to  another 
state,  and  get  bis  deed,  it  would  seem  but 
reasonable  that  this  witness  should  hare 
taken  a  few  steps,  presumably  tn  his  own 
bonae,  and  looked  Into  his  wJfe^s  trunk  for 
the  lett'tra  In  question.  The  case  cited 
from  8  Dev.,  supra,  also  Illustrates  the 
great  particularity  of  the  court  In  apply- 
ing this  most  salutary  rule  of  practice. 
When  contracts  have  been  induced  to 
writing,  there  Is  an  implied  agreement  be- 
tween the  parties,  which  the  law  recog- 
nises  and  enforces,  that  such  contracts 
shall  only  be  proved  by  the  selected  me- 
dium of  proof,  and  the  "slippery  memory 
of  witnesses'*  should  never  be  substituted, 
exce[>tapon  the  most  imperative  demands 
of  necessity  and  Justice. 

As  to  the  in  tensity  of  proof,  I  ha  ve  never 
anderstood  that,  in  the  case  of  a  writing 
evidencing  a  purely  simple  contract,  where 
the  writing  Is  lost  or  destroyed,  and  there 
Is  noevldeoce  of  fraudulent  suppression  or 
spoliation,  a  party  Is  compelled.  In  a  court 
of  law,  to  establish  its  r-ontentB  by  the 
same  decree  of  proof  as  is  required  In  eq- 
uity where  lost  bcmds  and  other  deeds  are 
sought  to  be  set  up  or  corrected,  as  In  the 
cases  cited.  The  degree  of  proof  mentioned 
la  only  applied  in  cases  of  equitable  cogni' 
lance.  See  discussion  in  Harding  v.  long, 
108  N.  0.  7. 9  a,  E.  Kep.  446. 

Clark,  J.    I  concur  with  my  Brother 
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BTATB  T.  FSSPEBlUir. 

(Atprmw  Oburt  qf  North  Carolina.  April  T. 
189L) 

Aaatmjr—J-omiMDiunoTS  ow  Supbkiob  Oovbt. 

1.  Code  N.  C.  1 8B3,  restrlotlng  the  Jarlsdlo- 
tioD  of  the  superior  ooorts  for  assault,  where  no 
deadly  weapon  is  used,  and  no  serious  damage 
done,  to  cases  where  ]  ostices  of  the  peace  n^lect 
for  SIX  moDtha  to  take  official  cognizance  of  the 
offense,  does  not  oust  the  Jurisdiction  of  theiMurt 
irtiere  tbe  indictment  charges  an  assault  with  a 
deadly  weapcm,  although  theevidence  shows  only 
•  ^mple  assault,  committed  within  six  mooths 
of  the  finding  of  the  indictment. 

3.  Const.  N.  C.  art.  4,  $  27,  restricts  the  Ju- 
risdiction of  magistrstea  to  cases  where  the  pan- 
Isbment  cannot  exceed  tSO  fine  or  30  days'  impris- 
oumenL  Code,  |  967,  prescribes  that  an  assault 
with  a  deadly  weapon  may  t>e  punished  by  fine 
and  imprisonment,  in  the  discretion  of  the  court. 
Beld,  that  section  893,  as  amended  by  chapter 
ISii,  Acts  ltt91,  giving  magistrates  lurlsdiction  of 
all  assaults  in  which  no  serious  damage  is  done, 
where  the  punishment  shall  not  exceed  $50  floe 
or  SO  days*  Imprisoument,  does  not  confer  Juria- 
dlctioa  In  oases  where,  although  no  serious  dam- 
age is  indicted,  the  use  of  a  deadly  weapon  is 
tmarged. 

Appeal  from  snpfrior  court,  Stanley 
county;  Btmuu,  J udge. 


Indictment  for  assanlt  with  a  deadly 
weapon.  Code  N.  C.  §  882,  provided  thflt 
Justices  of  the  peace  shall  have  exclusive 
original  jurlsdirtioQ  of  all  assaults,  as- 
saults and  batteries,  and  affrays  whereao 
deadly  weapon  Is  used,  and  no  serious 
damage  done:  provided,  that  nothing  in 
this  section  shall  prevent  the  superior 
courts  from  asHuming  jurisdiction  it  some 
Justice  of  the  peace,  within  six  months 
after  the  commission  of  the  offense,  shall 
not  have  proceeded  to  take  ofliclal  cogni- 
sance o!  the  same. 

The  Attomeiy  Qeaerul,  lor  the  State. 

Clakk,  J.  The  Indictment  charges  an 
assault  "with  a  certain  deadly  weapon, 
to-wit.  a  shovel,  of  the  weight  of  6 
pounds."  The  special  verdict  finds  that 
In  fuct  the  asuault  was  made  by  the  de- 
fendnnt  with  his  fist  and  within  six 
months  before  the  true  hill  was  found.  It 
has  been  repeatedly  held  that  when  the 
indictment  in  the  superior  court  charjces 
an  assault  with  a  deadly  weapon  the 
court  retains  jurisdiction,  although  in  the 
proof  simple  assault  only  shall  be  shown. 
State  v.  Ray,  89  N.  C.  587;  State  v.  Reaves, 
85  N.  C.  553;  State  v.  Cunningham.  U  N.  C. 
824;  State  v.  Earnest,  98  N.  C.  740,  4  S.  E. 
Kep.  495.  The  cases  in  which  the  jurisdic- 
tion of  the  superior  court  is  ousted  by 
showing  that  the  assault  was  within  six 
months  (now  twelve  months)  b^ore  in- 
dictment found,  are  limited  to  those  in 
which  the  charge  in  Itself  Is  of  a  simple  as- 
sault. State  v.  Porter,  101  N.  C,  713,  7  S. 
E.  Rep.  902.  and  cases  there  cited.  The 
court  below  was  therefore  plainly  in  error 
in  holding,  as  the  la_w  stood  at  the  time 
of  the  trial,  (1890,)  that  the  superior  court 
did  not  have  Jurisdiction.  It  Is  Insisted, 
however,  that  by  virtue  chapter  163, 
Acta  1691,  a  magiletrate  has  now  Jurisdic- 
tion of  an  assault  with  a  deadly  weapon 
if  no  serious  damage  was  done.  There  Is 
In  the  act  no  exception  as  to  pendlug  ac- 
tiODfl.  and  the  present  case  differs  in  that 
respect  from  State  v.  Watts,  85  Hi.  C.  517. 
Bat  if  it  Is  conceded  that  the  act  applies 
to  pending  cases,  we  are  of  opinion  that 
it  does  not  confer  luriedlction  of  assaults 
with  a  deadly  weat»on  upon  magistrates 
In  any  case.  The  constitution  restricts 
the  Jurisdiction  of  magistrates  in  criminal 
matters  to  cases  "  where  the  punishment 
cannot  exceed  a  fine  of  f  60  or  Imprison- 
ment for  thirty  days."  Const.  N.  C.  art. 
4,  S  27.  It  fa  not  competent,  therefore,  fur 
the  legislature  to  confer  Jurisdiction  upon 
magistrates  of  any  offenses  of  which  the 
punishment  affixed  by  law  may  exceed 
that  limit.  The  Code,  §  9K7,  which  was  not 
amended,  still  prescribes  that  assaults 
with  a  deadly  weapon  may  be  punished 
by  fine  and  imprisonment,  in  the  discre- 
tion of  the  court.  It  la  true  that  the 
Code.S  802,  aa  amended  by  chapter  152,  Acta 
1891,  purports  to  give  magistrates  exclu- 
sive original  Jurisdiction  of  all  assaults  **ltt 
which  no  seriuus  damage  is  done,  and  of 
all  criminal  matters  arising  in  their  coun- 
ties, where  the  punishment  prescribed  by 
law  shall  not  exceed  a  Que  of  fifty  dollars, 
or  imprisonroent  for  thirty  days.  **  We 
might  BurnHse  that  the  intention  was  to 
confer  JuriMdlctlon  upon  magistratee  io 
cases  where,  thougli  a  deadly  weapon 
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was  iued,no  flerioasdamagewaB  Inflicted. 
Battbf  pnnlahineiit  for  assanlts  with  a 
deadly  weapon  in  all  caees,  whether  se- 
riotjo  damaRe  la  or  Is  not  Inflicted,  beInK 
l«ft  unchanged, — **flne  and  impriBonment, 
In  the  discretion  of  the  court,"— wfaat- 
ever  may  or  may  not  hare  been  the  lepiiB- 
latlre  Intent  In  amendlni;  the  Code,  §  t(92, 
the  amendatory  act  coold  not  confer  upon 
the  Jastlce'd court  jariBdlction  of  anonsnae 
the  punishment  affixed  to  which  may  ex- 
ceed the  constitutional  limit  of  Buch  court. 
The  constitution  makes  the  punishment 
which  the  court  has  autboiity  to  Impose 
the  test  of  a  majrlstrate'sjurlBtli-tiou.  It 
was  cumpetent  tor  the  legislature  to  re* 
dace  the  panlsbment  of  this  otfense  wltnln 
thejorisdlction  of  a  justtcdl  and  the  Jus- 
tice woald /p«o  fHCto  acquire  jurlsdictiun 
without  terther  provision;  but  an  act  in 
terms  prescribing  that  a  Justice  of  the 
peace  shall  have  have  Jarlsdlction  of  an 
nffenee  nithont  rednclng  the  punishment 
witblD  tbecoustltatlonRi  limitation  upon 
that  officer  Is  ot  no  effect.  This 'has  been 
often  decided.  State  r.  Perry.  71  N.  C. 
522;  State  v.  Cherry,  72  N.  C.  128;  State  v. 
Beldeibur;?.  70  N.  C.  496;  8tate  v.  VerminR- 
ton.  71  N.C.364.  The  Judgment  Is  reverned, 
and  thP  case  remanded,  that  the  court  be- 
low may  pass  sentence  upon  the  special 
TCTdicL  in  araordanee  with  tbla  opinion. 


Gb&tes  y.  HiNEs  et  a/. 

[Statreme  Cov/rt  of  NorHh  VaroUma^  April  7, 
18U1.) 

HonsTUD— RioHTB  or  Childsib-^Dowbr  Laitds. 

Const  N.  C.  srt  10,  $  2,  provides  tbat 
"every  homestead,  *  *  _*  not  exceed  ine  in  value 
me  thooaaud  dollars,  to  be  selected  "  by  tne  owner, 
or,  in  lien  thereof,  any  town  lot,  with  the  bnild- 
iags  thereou  of  like  value,  owned  and  oooapled  by 
him,  shall  be  exempt  from  debt;  and  sectlott  8 
provides  that  the  homestead,  after  the  death  of 
the  owner,  shall  be  so  exempt  during  the  minor- 
ity of  any  of  his  children.  Held,  that  when  a 
man  dies  without  having  had  a  homestead  al- 
lotted, and  dower  U  assigned  to  the  widow,  the 
minw  children  are  not  entitled  to  homestead  in 
lands  oovereii  by  Uie  dower.  FoUowiog  Watts  r. 
Leglftttt,  86  N.  0. 197. 

Appeal  from  superior  court,  Surry  coun- 
ty; UiUMER,  Judge. 

This  was  a  proceeding  by  the  adminis- 
trator of  A.  mnea  against  his  minor  chil- 
dren for  leave  to  sell  the  real  estate  of  the 
testator,  Hubject  to  the  widow's  dower, 
whfeb  had  been  assigned.  No  homestead 
had  been  laid  off  In  the  testator's  llfe-tlme, 
and  his  children  now  claim  a  homestend 
Id  lands  nut  covered  by  the  widow's 
duwer.  At  the  trial  thisclalm  was  denied, 
and  defendants  appeul.  Const.  N.  C.  art. 
10.  S  2,  provides  that  "every  homestead, 
and  thedwelllngaand  bulldingsnsed  tbero- 
wltb.  not  exceeding  in  value  one  thousand 
dollars,  to  be  selected  by  the  owner  there* 
of,  or,  in  lieu  thereof,  at  the  option  nf  the 
owner,  any  lot  in  a  city,  town,  or  village, 
with  the  dwelling  and  buildings  used 
therewith,  owned  and  occupied  by  any  res- 
ident of  this  state,  and  not  exceeding  the 
▼aine  of  one  thousand  dollars,  shall  bo  ex- 
empt from  sale  under  execution  or  other 
final  process  obtained  on  any  debt."  Sec- 
tion 3  pnivldes  that  **  the  homestead,  after 
tlie  death  of  the  owner  thweof,  shall  be 


exempt  from  the  payment  of  any  debt  dur- 
ing the  minority  of  his  children,  or  any 
one  of  them." 

if.  L.  Baymore^  tor  plaintiff.  8.  F. 
Grares  and  BatebelorA  Devenux,  tor  de- 
fendants. 

Pkr  Cdbiau.  The  very  poln  t  In  this  case 
was  passed  upon  la  Watts  v.  Leggett,  M 
N.  C.  197,  aud  decided  adversely  to  tbe 
claims  of  the  defendants.  The  view  there 
taken  by  the  court  has  been  long  regard- 
ed aB  the  settled  law  of  this  Btate,  and  has 
been  frequently  approved  In  subsequent 
decisions,  notably  in  McAfee  v.  Bettis.  73 
N.  C.  28,  and  Gregory  v.  Ellis.  80  N.  0.  579l 
In  the  latter  case  the  opinion  in  Watts  v. 
Leggett  Is  quoted  at  some  length  by  Asbb, 
J.,  and  entirely  approved  by  the  court  as 
to  the  particular  point  now  In  queRtlon. 
We  have  been  much  impressed  with  the 
able  argument  of  the  couuBel  for  the  de- 
fendants, but  are  of  tbe  opinion  that  It  ia 
better  to  adhere  to  the  previous  ruling* 
of  the  court,  and  that  there  Is  nothing 
which  imperatively  demands  tb^r  r» 
versal.  Affirmed. 


BoTKiN  et  A/.  T.  Epstein  at  al, 
(Supnme  Court  of  Georgia.  March  Ifl,  1891.)- 
Injokction— Plsabiko — VBairici.TioN. 
The  refusal  by  a  Judge  of  the  superior  court- 
to  hear  and  determine  a  petition  for  injunction 
and  the  appointment  of  a  receive,  before  the 
same  has  been  verified  as  required  by  law,  was 
not  error. 
(Syllabua  by  the  Cou/rt. ) 

Error  from  superior  court,  Chatfaam 
connty;  Faluoant,  Judge. 

J.  JR.  Snasey,  for  plalntltto  in  error 
jOenmurk,  Aduma  A  Aaamat  for  dulendantb 
In  error. 

LvHPEiN,  J.  The  plaintiffs  In  erro> 
presented  to  the  Judge  of  the  Bupcrloi 
court  of  Chatham  county  their  petitlo» 
praying  for  the  appointment  of  a  receiver 
of  the  firm  of  Epstein  &  Wannbacher.and 
also  for  an  injunction  against  them  and 
a  large  number  of  their  creditors.  Thla 
petition  was  not  sworn  to.  nor  In  any 
manner  verlded.  when  presented  to  the 
Judge,  who.  without  observing  tbe  name* 
granted  a  restraining  order  and  rulenlsf, 
and  appointed  a  time  for  the  bearing  of 
tbe  iwtltlon.  At  the  bearing  petitioner* 
announced  themselves  ready  tu  prove  tbe 
allegations  of  tbu  petition  by  affidavits, 
witu esses,  books,  and  records  of  the 
court,  and  especially  by  the  books  of  Ep- 
stein &  Wannbacher,  then  In  court.  No 
affidavit  ur  proof  of  any  kind  was  at- 
tached to  the  petition  Itself  for  tbe  pur- 
pose of  verifying  It ;  but  nevertheless  plala- 
tiffs  Insisted  that  the  hearing  should  prt^ 
ceed,  and  that  they  had  a  right  to  auhmit 
their  proof  in  support  of  their  pe'tltlon 
wblle  the  bearing  was  In  progress,  con- 
tending tbat  this  would  be  such  a  verifica- 
tion thereof  as  the  law  contemplated. 
Title  Judge  declined  to  hear  any  part  of 
tbe  proof  thus  offered,  or  to  permit  peti- 
tioners to  verify  the  petition  In  this  way. 
Bet  aside  the  temporary  restraining  or6vr 
previously  granted,  and  discharged  tbe 
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Tole  to  Bhow  cause,  npon  tbe  crotind  that 
the  petition  won  not  veriiled  In  tbe  man- 
ner prescribed  by  law.  The  act  of  1887 
(Acts  p.  65)  provides  "that  no  pe- 

tition needs  to  be  verified  unless  It  seeks 
an  extraordinary  equitable  rel)^  or  rem- 
edy, In  which  case  It  must  be. "  This  act» 
theretore,  Imperatively  requires  that  a  pe- 
tition tor  Injunction  and  receiver  mast  be 
verlfled,  and  tbe  Jadg^e,  certainly,  may  de- 
mand that  this  he  done  before  taking  ac- 
tion or  allowing  a  hearing  to  be  had 
thereon.  II,  as  contended  by  the  learned 
coansel  for  the  plaintltTs  In  error,  proof  of 
the  allegations  at  and  during  the  hearing 
■would  be  sufficient  verification,  there 
would  have  been  no  need  at  all  lor  pass- 
ing the  atatntecited.  bpcausf.aa  no  Injunc- 
tion could  be  properly  granted,  or  receiver 
appointed,  unless  tacts  authorising  such 
relief  are  proved  to  the  Judge,  It  follows 
that,  unless  the  statute  means  to  pro- 
vide for  a  verification  of  the  petition  In 
some  way  previous  to  action  thereon  by 
the  Judge,  it  Is  nselera,  and  serves  no  prac- 
tical purpose.  It  may  be  said  Id  reply  to 
this  that  the  Judge  could  nut  appoint  a 
■receiver  or  grant  a  restraining  order  or 
othei'  like  relief  before  the  i>et1tIon  has 
been  verified,  but  that  he  could  grant  a 
rule  to  show  cause  before  this  was  done. 
The  statute  makes  no  such  distinction.  Its 
•evident  purpose  was  that  nothing  putting 
in  motion  the  extraordinary  powers  of 
the  court  should  be  done  by  tbe  Judge  un- 
til tbe  application  tor  the  exercise  of  such 
powers  has  been  vouched  for  by  some 
kind  of  proof  or  verification.  A  rule  nlal 
on  such  a  petition  Is  as  much  a  part  of 
the  "equitable  relief  or  remedy"  sought 
as  a  restraining  order,  or  one  appointing 
a  receiver;  and  the  law  means  that  no 
part  of  this  rellel  can  be  had  upon  an  un- 
verified petition.  We  do  not  mean  to  bold 
that  ttie  verifies tion  required  by  law  can 
be  made  only  by  an  affidavit  attached 
to  the  petition,  or  that  the  Judge  may 
not,  at  the  hearing,  allow  tbe  veriflcatlon 
to  be  made.  It  may  be  that  other  forms 
of  proof  could  be  attached  to  the  petition 
or  accompany  and  be  exhibited  with  It, 
which  would  authorise  the  Judge,  if  be 
saw  proper,  to  proceed;  and  he  may  In 
Ills  discretion,  at  the  hearing,  allow  the 
petition  to  be  verified;  but  be  cannot,  in 
the  face  of  the  statute,  be  compelled  to  al- 
low tbe  hearing  to  take  place  without 
any  verification.  In  the  present  case  the 
plaintiffs  squarely  Insisted,  as  a  matter 
of  right,  upon  having  their  petition 
licard  on  its  merits  without  verification 
of  anv'kind  preceding  the  hearing,  and  this, 
we  think,  they  could  not  demand  when 
the  Judge  only  required  a  compliance  with 
the  law.  It  follows,  therefore,  that  he 
committed  no  error  In  refusing,  under  the 
circumstances,  to  proceed  further  with 
the  inveatigatton.  Jndgment  affirmed. 


Matthews  t.  Statb. 
(Supivnw  Court  qf  Oeorgta.  Uarch  10, 18BL) 

BUUURT— BviDBHCn— CONFBaSIOH. 

On  an  iDdlctmeDt  for  burglary  It  was 
shown  that  a  dnelling  tiad  been  broken  open  and 
some  bacon  and  meal  stolen.  The  articles  were 
found  in  defendant's  possession  and  at  first  she 


(Oa. 

denied  taking  them,  bat  aftmrards,  being  told 
that  she  had  hetter  confess  It  if  she  took  them, 
she  confessed  in  the  presenoe  of  three  men  thai 
one  P.  helped  her  to  borst  in  the  dow,  and  thej 
goi  the  meat  and  meal,  and  oaxried  them  off  ana 
divhled  them.  Beld.  that  a  verdict  of  guilty 
was  warranted. 

Error  from  superior  coart,  Bfadlaon 
county;  Lumpkin.  Judge. 

The  official  report  Is  as  follows:  "Gleor- 
gla  Matthews  was  indicted  for  burglary. 
The  evidence  for  the  state  tended  to  sbow 
the  following:  On  August  19,  1888.  tbe 
dwelling-bouse  of  one  Eberhart  was  broken 
open,  and  some  meal  and  bacon  stolen 
from  It.  The  propwty  was  fonad  In  tbe 
ponemAon  oi  defendcuit.  She  wag  asked 
how  she  came  by  it.  She  at  first  denied 
taking  it,  and  afterwards.  In  the  presence 
of  three  men,  freely  and  volnnta^ly  stated 
that  Albert  Pass  helped  her  to  burst  in 
the  door  of  the  house,  and  they  got  the 
meat  and  meal  and  carried  it  oft  in  tbe 
woods  and  divided  It.  No  threats  or  force 
or  violence  were  offered  to  make  her  ad- 
mit It,  but  one  of  tbe  men  present  told  her 
if  she  did  take  the  tblngs  It  would  be  beet 
for  her  to  own  It,  and.  If  she  did  not,  not 
to  do  it.  No  testimony  was  introduced 
by  the  defendant.  She  stated  that  wlien 
tbe  men  came  up  and  asked  her  where  she 
got  that  meat  and  meal,  and  If  she  did  not 
break  into  tbe  bouse,  that  she  told  them, 
*  No,'  and  then  one  of  them  said.  *  If  you 
dott'town  it.  yon  bad  better  own  It;'  that 
she  said  she  did  not  break  in.  Albert  Pass 
broke  in;  that  Albert  did  break  In.  and 
got  the  meat  and  meal  and  gave  her  part 
of  it.  She  was  found  guilty,  and  moved 
tor  a  new  trial  on  the  ground  that  the  ver- 
dict was  contrary  to  law.  evidence,"  etc. 
The  motion  was  overrated,  and  she  ex- 
cepted. 

Davia  W.  Meadow,  tor  plaintiff  In  error. 
W.  M.  Howard,  Sol.  Gen.,  by  Z.  D.  Hani' 
BOB,  tor  the  State. 

SiuuoNS.  J.  There  was  ample  evidence 
In  this  case  to  authorise  the  Jury  to  And 
tbe  defendant  icallty.  Jadgment  affirmed. 


Matthews  v.  State. 
Owpreme  Court  of  Owrgia.   March  16,  189L> 
BCROLAST— Bvn>BKo»- Nkw  Tbial. 

1.  The  burglarv  being  fnlly  established,  and 
the  whole  contest  being  aa  to  the  identity  of  the 
burglar,  the  positive  teetlmouy  of  one  witness 
that  she  recognized  ttie  aocused  as  the  person, 
aad  the  less  confident  testimon;  of  another  that 
she  also  recognized  him,  both  of  them  being  on 
the  premises  when  the  offense  was  oommitted, 
and  the  moon  glvlngoonsiderablellght,  warranted 
a  verdict  of  guilty. 

2.  The  nowly-dlscovered  evldenoe  is  not  such 
as  to  lustily  the  grant  of  a  new  trial  npon  legal 
principles. 

(SyUatnu  bu  the  Court.) 

Error  from  superior  eoart,  Hadlson 

county;  Lumpkin,  Jud^e. 

David  W.  Meadow,  for  plaintiff  In  error. 
W  M.  Howard,  Sol.  Gen.,  by  J.  H,  Lump- 
kin,  for  tbe  State. 

Bleckley,C.  J.  1.  All  tbetacts requisite 
to  constitute  the  offense  of  burglary  were 
establlHhed  beyond  tbe  possibility  of  ques- 
tion, and  the  whole  contest  was  as  to  tbe 
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Mentis  of  the  barslar.  We  cannot  eecape 
a  feetluK  ol  appretaenslon  that  some  mlfl- 
teke  may  have  been  made  as  to  whether 
Matthews  was  really  the  pereun  who  com- 
mitted tbe  crime;  bat  there  was  moon- 
Ugbt,  and  Mni.  Phillips  teetlfled  positively 
tohlsldeutlty.  Herevldence  was  strength- 
coed  aomewhat  by  that  ot  a  negro  Wo- 
man, wbo  was  present,  and  who,  as  well 
aa  Mn.  Phillips,  recognlied  Matthews  at 
the  time.  A  atrange  fact  Is  that  this  wo- 
man aeema  not  to  have  told  Phillips  who 
the  person  was  until  next  day;  and  a  etlil 
Btranj^r  fact  Is  that,  ho  far  as  appears, 
Mrs.  Pbtnips  did  not  tell  him  at  all.  Nei- 
ther she  nor  Phillips  mentions,  lu  the  teutt- 
mony  as  It  comes  to  us,  anything  of  her 
havlncr  tuld  him;  and,  after  having  full 
opportunity  at  night  to  converse  with  his 
wife,  he  resumed  the  search  for  tracks 
next  moruinK,  as  he  says, "  to  see  if  I  could 
make  any  dimovery  as  tn  wbo  It  was.** 
If  bis  wife  knew  wiin  It  was,  it  la  strange 
that  be  remained  ignorant  so  long.  But 
the  Jury  heard  the  witness;  and,  deciding 
according  to  legal  rules,  we  cannot  say 
tliat  the  evidence  before  them  was  not  suf- 
fident  to  warrant  tbe  verdict.  There 
seems  to  have  been  no  thorough  sifting  of 
the  state's  witnesses,  bat  tbe  Jury  were 
satisfied  with  the  evidence  without  it; 
and  we  cannot  order  a  new  trial  merely 
because  the  witnesses  were  not  sifted  on 
croaa-examlnation.  This  was  the  fault  of 
tbe  prisoner  or  his  conned.  Mrs.  Phillips 
may  or  may  nut  have  been  mistaken.  The 
Jury  have  found  that  Hhe  was  not.  Tbe 
trial  Judge  was  satisfied  with  the  finding; 
and.  the  evidence  being  sufficient,  this 
conrt  will  acqaiesce. 

U.  The  newly-discovered  evidence  Is  not 
snch  as  to  Justltr  the  grant  ol  a  new  trial 
apoo  I^gal  principles.  Judgment  affirmed. 


Johnston  t.  Pattbbson. 

(Supreme  Court  qf  Georgia.  FeU  S8, 1S91.) 

Dianasi  Wabhaxt  —  AxaBSTisa  Lavr  —  Paxol 
EviDKNCB— Sn  On. 

L  Vhflia  the  entry  of  a  levy  upon  a  distress 
wsmut  inoloded  among  other  uings  "one  m>p 
cotton  growing,"  allomnff  snob  levy  to  be  read 
tothejurron^  trial  oi  an  Issae  made  by  a 
ooonter-affidavit  to  tbe  distrMs  warrant  was  no 
ground  for  a  new  trial. 

9.  A  written  omtiaot.  silent  or  amUgiunu  as 
to  oert^n  matters,  may,  as  to  tbem,  be  explained 
bj  parol  evidecoe,  not  conflicting  with  anybbing 
plaioly  expressed  In  such  contract 

8.  A  pieaof  set-off  allegingaffainst  Qie  plain- 
tiff in  s  distress  warrant  items  of  Indebtedness 
entirely  independoit  of  and  disconnected  with  the 
rant  oontract  is  not  allowable. 

4.  Tbe  defendant  in  s  distress  warrant,  after 
arresting  the  nrooeedlng  of  a  levy  therectf  as  the 
statote  iwesaribes,  may,  on  the  trial  of  the  issue 
thus  fonned,  prove,  byway  of  recoupment  against 
the  plaintiff**  demand,  damages  resulting  from  a 
Imsoh  1^  the  plaintiff  of  his  own  atipnlationa  in 
tbe  rent  contract,  and  in  order  to  do  this  it  is  not 
neoeasary  to  amend  hiscoanter-affldsTitto  set  out 
the  grotuids  of  snch  recoopment 
CSvUnbw  by  the  CourL) 

Error  from  superior  court,  Bibb  county; 
UiLLKR.  Judge. 

Steed  A  WlmboHy,  Clavd  A  Hubert 
EBtCH,  Jtf.  O.  Bnyae^  and  J,  A.  Thomas,  for 
xdaiotttt  in  error,  it.  W.  Patteraoa  and  B, 
BodgcB,  for  defendant  in  error. 
T.lSB.B.no.1— 2 


LuHPKiN,  J.  It  appears  from  the  record 
thatPalteraon  and  Johnston  made  a  writ- 
ten contract,  dated  August  8,  1888,  con- 
taining numerous  mutual  promises  and 
stipulations,  and  among  tbem  the  follow- 
ing: That  Patterson  rented  to  Johnston 
160  acres  of  land,  consisting  of  30  acres  In 
the  "Grace  Field,"  12U  acres  In  the  "Big 
Field,"  and  10  acres  surrounding  tbe 
house.  Johnston  agreed  to  pay  Patterson 
$480  rent  for  the  above-described  premises 
ou  the  15th  of  October.  Patterson  also 
rented  to  Johnnton  four  mules,  to  be  used 
on  said  plantation,  for  which  Johnston 
agreed  to  pay  asrentthesamofSSO.  John- 
ston was  also  to  receive  5  per  cent,  on  the 
collections  which  he  might  make  of  rents 
arising  from  lands  ol  Patterson  which 
Johnston  rented  out  for  Patterson;  and 
Patterson  also  agreed  to  pay  Johnston  ¥60 
ou  the  15tl]  of  October,  provided  Johnston 
-should  well  and  truly  attend  to  any  busi- 
ness which  Patterson  might  direct  on  said 
plantation.  It  appears  also  that  John- 
ston had  been  In  pusseeBion  of  the  reutpd 
premises  prior  to  the  date  ot  the  above 
contract,  and  that  the  contract  l>etween 
the  parties  was  reduced  to  wrltingand ex- 
ecuted the  day  the  contract  bears  date. 
There ai*e  27 grounds  in  tbe  motion  fornew 
trial,  but  they  may  becondensedlntothose 
set  out  in  the  head-notes. 

1.  As  apptjars  by  tbe  entry  of  the  officer, 
the  distress  warrant  was  levied  tm  certain 
cotton-aeed,  corn,  peas,  potatoes,  and 
"one  crop  cotton  growing."  Ttie  fact 
that  the  entry  contained  tbe  words  quoted 
was  certainly  no  reason  for  rejecting  the 
entire  levy  Indeed,  If  the  growing  crop 
of  cotton  had  been  all  tbe  property  levied 
on,  we  do  not  see,  ou  tbe  trial  of  an  issue 
formed  by  a  cdunter-affldavltto  a  distress 
warrant,  hQW  allowing  this  entry  to  be 
read  to  the  jury  conld  be  ol  any  conse* 
quence.  It  simply  went  In  along  with  the 
pleadings  In  tbe  case,  and,  though  Imma- 
terial and  perhaps  irrelevant,  on  tbls  sort 
of  a  trial,  was  harmless.  Section  3642  of 
the  Code  might  afford  good  ground  to  dis- 
miss a  levy  made  on  a  growing  crop,  but 
the  reading  or  not  reading  ol  such  a  lev^ 
to  the  Jury  in  tbiscose  could  in  no  way  in- 
juriously affect  the  defendant's  rights  up- 
on the  issues  pending 

2.  It  was  seriously  disputed  in  this  case 
whether  the  land  cultivated  by  Phillips, 
and  for  the  rent  of  which  he  paid  Patter- 
son, was  a  part  of  tbe  land  for  which 
Johnston  was  to  pay  f480  rent,  and  wheth- 
er or  not  the  amount  paid  hy  FhUlips  to 
Patterson  should  be  a  credit  on  the  rent 
Johnstun  owed  Patterson.  The  court  b? 
its  rulings  and  charges  refused  to  allow 
Johnston  to  go  Into  these  questions  with 
bis  evidence,  on  the  idea  that  he  was  es- 
topped from  so  doing  by  the  written  con- 
tract, and  would  not  be  permitted  to  vary 
its  terms  by  parol  evidence.  We  think 
this  was  error.  Tbe  contract  was  silent 
as  to  whether  or  not  the  land  worked  by 
Phillips  was  a  part  of  that  Johnston 
rented  from  Patterson  for  himself,  and  as 
Johnston  was,  by  the  contract,  made  tbe 
agent  of  Patterson  to  rent  out  his  lands, 
it  is  uncertain,  from  tbe  contract  itself, 
whether,  11  he  rented  to  Phillips  a  part  of 
the  land  he  bad,  hlmadl  contracted  to  pay 
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rent  for,  this  would  radaee  pro  tMito  t3ie 
amoniit  of  rent  dae  by  blm.  Where  a 
writing  iB  sucli  that  aometblag  more  than 
what  Is  expreseed  therein  la  to  be  implied 
therefrom,  parol  evidence  of  anything  not 
Inconsistent  with  that  unexpressed  some- 
thing Is  admissible.  UcMahan  v.  Tyson, 
28  Oa.  43.  It  Is  too  well  settled  to  require 
farther  argnment  or  authority  that  omis- 
sions, arobignlties,  and  ancertalnties  in 
written  contracts  may  be  explained  by 
parol  evidence,  which  does  nut  conflict 
with  anything  the  instrument  plainly  ex- 
presses, and  parol  evidence  is  admissible 
to  apply  all  written  contracts  to  ttaelr  sub- 
ject-matter. 

8.  The  defendant  undertook  to  set  o'tf 
against  the  plaintiff's  claim  for  rent  cer- 
tain demands  which  were  entirely  Inde- 
pendent ol  the  rent  contract.  This  he 
could  not  do,  and  the  court  rightly  re- 
jected all  the  evidence  offered  for  thtn  pur-- 
pose.  It  was  held  in  the  case  of  McMaban 
V.  Tyson,  above  cited,  that  while  failure 
of  consideration  might  be  set  up  as  a  de- 
fense to  a  note  given  for  rent,  and  sought 
to  be  collected  by  distress  warrant,  a  plea 
of  set-off  would  not  be  allowed  because  it 
admits  the  sum  It  is  pleaded  against  is 
due.  This  ruling  to  the  extent  above 
stated  is  approved  In  Rountree  v.  Rather- 
tord,  65  Ga.  446. 

4.  The  defendant  also  sought  to  recoup 
against  plaintiff's  demand  for  rent  dam- 
ages resulting  to  blm  from  various  al- 
leged breaches  by  the  plaintiff  of  stfpula- 
tinns  and  promisee  by  the  luttercontalned 
in  the  rent  contract  itself,  and  immediately 
connected  therewith,  such  as  the  plain- 
tltl's  agreements  to  furnish  him  mules;  to 
pay  commissions  on  rents  received  from 
laud  Johnston  might  rent  out  for  blm ;  to 
pay  Johnston  for  his  services  on  the  planta- 
tion, etc.  These  defensesbe  ought  to  have 
been  permitted  to  make,  and  for  the  pur- 
pose of  BO  doing  It  was  not  necessary  to 
amend  his  couuter-affldavlt.  Gutbman  v. 
Castleberry,  48  Ga.  172,  and  49  Ga.  272. 
When  the  defendant  met  the  levy  of  the 
distress  warrant  by  filing  the  allldaTlt  re* 
qfiired  by  law,  and  the  issue  thus  formed 
was  returned  to  court.  It  was  his  right  to 
prove  his  defense.  Holland  v.  Brown,  15 
Ga.  US;  Dralte  v.  Dawson, 66  Ga.l74.  The 
following  cases  are  referred  to  as  showing 
when  recoupment  Is  a  proper  defense :  Mell 
V.  Moony,  SO  Ga.  41S;  Lufburrow  v.  Hen- 
derson, Id.  482;  Finney  v.  Cadwallader,  55 
Oa.76;  Latimer  v.Lane,46  Oa.474.  Judg- 
ment reversed. 


Wolfe  t.  Baxter  et  ah 
(Supreme  Cov/rt  of  Oeorffta.   Feb.  28, 1891.) 

TiTLS  TO  UaINTAIN  EJECTMENT. 

Where  oaedledliiposseuioii  of  Und  under 
s  bona  Jlde  dalm  of  right  thereto,  this  was  prima 
facie  evidence  of  title  in  him,  and  bts  beirs  or 
devisees  may  recover  on  proof  of  sach  posses- 
Bion,  unless  a  better  adverse  title  U  shown 
the  defendants 
{Syllahua  by  the  CouirL) 

Error  from  superior  court,  Bibb  county ; 
Miller.  J  udge. 

Alexander  A  TambuU,  Steed  A  Wimber- 
ly,  and  F  A.  Arnold,  for  plaintiff  in  error. 
'Wtoa    ifaxfer,  for  defendants  In  error. 


IfUHPKiH,  J.  In  this  case  the  court  be- 
low granted  a  nonsuit,  and  by  the  bill  of 
exceptions  three  queattons  are  presented 
tor  review.  The  first,  vIb.,  whether  or  not 
a  plaintin  In  ejectment,  suing  for  a  one- 
fifth  interest  In  land,  and  proving  a  riglii 
to  recovera  one-sixth  Interest  therein. ran 
recover  the  latter  Interest,  needs  no  argu- 
ment. It  Is  well  settled  that  a  plaintiff 
may  always  recover  a  less  amount  or  in- 
terest than  that  sued  for,  hut  never  more. 
In  the  second  place,  we  deem  It  unneces- 
sary tii  discuss  whether  or  not  the  fa  mil- 
iar rule  that  in  ejectment,  where  both  psr- 
tles  claim  under  a  common  grantor,  nei- 
ther need  trace  tltlu  beyond  that  source, 
is  applicable  to  the  facts  of  this  case,  be- 
cause the  case  Is  really  controtled  by  the 
principle  announced  in  the  above  liead- 
note,  and  tu  that  we  will  now  devote  our 
attention.  The  plaintiff's  evidence  made 
the  following  case:  The  land  in  dispute, 
at  some  time  prior  to  the  year  1853,  was 
in  possession  of  one  Bryon  Scott.  After- 
wards, In  1868  or  1854,  It  went  into  the 
possession  of  Robert  Freeman,  and  so  re- 
mained until  his  death,  which  occurred 
about  the  year  1H55.  Robert  Freeni  an  died 
testate,  and  In  his  will  directed  that  his 
entire  estate,  except  what  was  sold  to 
pay  his  debts,  be  kept  together  and  man- 
aged for  the  support  and  malntBiiance  of 
his  family,  and  the  education  of  his  chil- 
dren, duing  the  life  or  widowhood  of  his 
wife,  Harriet  B.;  and.  If  sbe  should  mar- 
ry again,  that  all  his  estate  be  divided 
equally  between  his  wife  and  children.  It 
further  provided  tnat  the  wife.  If  she  mar- 
ried, should  take  her  share  absolutely,  and 
that  the  shares  of  his  children  should  go 
to  them  during  their  natural  lives,  with 
remainder,  at  tbeir  deaths,  to  their  chil- 
dren, respectively.  His  wife  and  one  An- 
drew Comer  were  appointed  executrix 
and  executor  of  the  will,  but  the  former 
alone  qualified.  Mrs.  Freeman,  in  1863  or 
1864,  married  one  Fulton,  and  died  In  im 
or  1886.  She  remained  in  pusstesion  of  the 
land  cs  aecutrix  until  her  marriage  with 
Fulton,  and  also  after  this  marriage  for  a 
considerable  length  of  time.  Tbe  testa- 
tor, Robert  Freeman,  left  five  children.— 
two  sons  and  three  daughters.  One  of 
hia  sons,  .Tames  S.,  married  the  plaintiff, 
whose  maiden  name  was  Powell.  James 
8.  Freeman  died  about  three  years  after 
his  marriage  with  tbe  plain  tiff,  leaving  her 
as  his  widow,  and  one  child,  James  £. 
Freeman,  who  lived  about  a  year,  and 
died,  leaving  his  mother,  tbe  plaintiff,  bis 
sole  heir  at  Taw.  The  evidence  in  the  ease 
tends  to  show  that  no  division  of  the  tes- 
tator's estate,  as  contemplated  by  his 
will,  was  ever  made,  and  this  suit  was 
brought  by  the  plaintiff  to  recover  a  fifth 
interest  In  tlie  lot  of  land  in  dispute,  which 
appears  to  have  been  a  part  of  tbe  tract 
of  land  occupied  by  Robert  Freeman  at 
the  time  of  his  death.  Section  8S66  of  tbe 
Code  declares  that  a  plaintiff  in  ejectment 
may  recover  upon  his  prior  pussessioti 
alone  gainst  one  who  subsequently  ac- 
quires possesRion  by  mere  entry,  and  with- 
out any  Iswful  right.  In  Johnson  v.Lau- 
caster,  6Ga.  39,  tbe  same  rale  Is  asserted, 
and  also  in  Jones  v.  Scoggins,  11  Ga.  110. 
On  page  121,  Judge  Nisbet  says:  "IftliK 
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plBlDtlir,  as  In  thlB  case,  relies  npon  poe- 
wselon  acqalred  bona  Sde,  and  nothins 
cdM,  and  the  detondant  is  In  posBeaslon  as 
a  treBpaaser,  the  defendant  cannot  rely 
apoo  that  tortious  possesBioii,  nor  ean  he 
protect  Mmsell  by  showing  a  title  In  a 
third  person."  It  was  held  In  Jones  r. 
Baaley,  63  Ga.  454,  that  a  plalntllT  In  eject- 
ment may  recover  on  pr^or  puBseaalon 
alone  ajcainat  one  who  subnequently  ac- 
qDlreB  possesulon  without  any  lawful 
riffht,  and  this  Is  true  though  the  plaintiff 
■nay  himself  show  to  the  Jury  no  title. 
See,  also,  Scott  t.  Singer,  54  Ga  689. 
Again,  in  Jones  ▼  Nnno.  12  6a.  472,  Judge 
NmBBT  says:  "As  against  one  who  can 
show  no  better  title  than  naked  posaes- 
ston.  a  plaintiff  who  has  hud  prior  pos- 
aeeainn  may  recover  upon  that  posses- 
rion.**  See.  also,  Eaton  Freeman,  68 
6a.  685.  This  court  ruled  In  Hadley  v. 
Bean.  63  Ga.  6S8,  that  poesesalon  under  a 
deed -will  cast  the  burden  on  the  defendant 
to  show  he  Is  not  a  trespasser,  and  that 
he  has  not  acquired  possession  by  mere 
entry  without  any  lawful  right  whatever. 
The  above  case  is  cited  approvingly  in 
Parker  t.  Railroad  Co.,  81  Ga.  S92.  8  S.  E. 
Bep.  Vtl.  The  rule  stated  seems,  therefore, 
to  have  been  fully  settled  both  by  the 
Htetnte  and  repeated  adJudlcatlonB,  but 
this  court  in  the  case  of  Bagley  v.  Ken- 
nedy has  gone  further,  and  decided  defi- 
nitely that  evidence  of  sncb  poesesstoa 
will  change  the  onus,  and  put  the  defend- 
ant on  proof  of  his  title.  This  whole  sub- 
ject, in  the  case  JUHt  cited,  was  thoroughly 
reviewed  and  discussed  by  Chief  Justice 
Bleckt.et.  The  declulon  was  rendered 
Jnly  12.  1890,  and  may  be  found  In  118. 
E.  Rep.  1091.  The  head-note  Is  as  follows: 
"PossesBlon  of  land  under  claim  of  owners 
dilp  is  pr1m&  fade  evidence  of  title  in  the 
occupant.  Hence,  where  a  man  died  In 
the  year  1829,  In  possession  ot  the  prem- 
ises now  In  dispute,  persons  claiming  aa- 
der  his  heirs  or  devisees,  and  bringing 
suit  In  1887,  may  recover  on  proof  of  his 
pOBseesion,  and  of  title  derived  from  him 
through  his  heirs  or  devisees,  as  the  case 
may  be,  unless  a  better  adverse  title,  by 
possession  or  otherwise, appears."  In  the 
opinion  he  quotes  the  case  of  Brown  v. 
Colson,  41  Ga.  43.  where  the  plaintiff's  an- 
cestor died  Id  possession,  and  the  prem- 
tees  were  assigned  to  the  widow  as  dower. 
She  went  Into  possession  and  died,  and 
tbeee  facts  were  held  sufficient,  prima  facie, 
to  put  the  defendant  npon  proof  of  title. 
He  al^o  cites  Bnckner  r.  ChambllBs.  80  Ga. 
fl62,  where  It  was  held  that  an  administra- 
tor may  recover  upon  the  possession  alone 
nf  his  intestate,  and  Boynton  v.  Brown, 
67  Ga.  99A,  holding  that  h^ra  may  recover 
upon  the  possession  of  their  ancestor. 
That  opinion  also  cites  a  large  number  of 
other  authorities,  to  which  reference  Is 
hereby  made.  In  the  case  now  before  us, 
Bobert  Freeman  died  possessed  of  the  land 
tai  eontroversy,  baTlng  held  and  used  It 
as  Us  own.  This,  we  have  shown,  was 
prims  i&cfe  evidence  of  title  in  him.  Under 
the  facts  proved  In  this  ease  the  widow 
could  not,  either  as  executrix  up  to  the 
thns  of  her  second  marriage,  or  as  tenant 
to  common  with  his  children  after  her 
■arrlac^hold  adversely  to  them,  or  those 
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claiming  under  them.  It  seems  that  the 
lands  of  the  testator  were  never  divided 
in  kind.  The  plaintiff,  therefore,  as  sole 
heir  of  one  of  tbe  testator's  devisee  In  re- 
mainder, upon  proof  of  the  foregoing 
facts,  showed  a  prima  facie  right  to  re- 
cover her  undivided  Interest  in  the  land, 
and  the  nonsuit  against  her  should  not 
have  l>een  granted.  Judgment  reversed. 


Pbii.ups  v.  Trowbridob  Furniture  Co. 

(Sujnvme  Court  of  Qeorgia.  Feb.  23,  189L) 
Fabtnbbship— BviDsyoB  — Mortoaobs —  Sboohd- 

AST  BVIDBNCB. 

1.  On  an  Issae  as  to  whether  defeodant  was 
a  partner  of  one  K.,  it  Is  error  to  admit  a  state- 
ment made  by  N.  to  another  person,  not  in  de- 
feadant's  presence  or  with  hur  knowled|re,  that 
defendant  nas  going  into  partnership  with  him. 

2.  A  partner  has  the  nght  to  give  a  mort- 
gage on  personal  property  to  secure  a  partner- 
ship  debt,  and  also  to  agree  to  its  cancellation, 
and  the  other  partner  is  not  injured  thereby. 

8.  A  btonlc  form  of  a  contract  osed  by  defend- 
ant's alleged  partner,  wh^n  he  sold  goods  <m  In- 
stallment, Is  not  admissible  In  evidence  to  show 
the  character  of  oontractB  that  he  made,  where  It 
Is  not  shown  that  an  executed  original  cannot  be 
obtained  nor  a  certified  copy  Irom  the  records  of 
saoh  oontraots. 

4.  Nor  is  a  memorandum  of  tbe  names  and 
amounts  of  customers,  as  shown  by  the  booto, 
admissible,  where  the  books  themselves  are  sot 
tendered  nor  accounted  tor. 

Error  from  superior  court.  Bibb  coun- 
ty; MILL.F.R,  Judge. 

L.  D.  Moore,  tor  plaintiff  In  error.  La- 
nier A  Andersout  for  defendant  In  error. 

Simmons.  J.  1.  One  of  the  main  issues 
in  this  case  was  whether  Mrs.  Phillips 
was  a  partner  of  Neal.  The  plaintiff  In 
its  declaration  alleged  that  she  was.  Sbe 
denied  It.  It  Is  complained  of  as  error  in 
the  eighth  ground  ot  tbe  motion  fora  new 
trial  that,  pending  the  trial,  Kendall,  tbe 
agent  of  the  plaintiff,  was  allowed  to  tev 
tify.over  objection  of  the  defendant, "that 
Neal  stated  to  him  In  Atlanta  that  Mrs. 
Phillips  was  going  In  with  him,  and  would 
furnish  security  to  the  amount  of  a  thou- 
sand dollars."  We  think  the  Judge  erred 
In  admitting  this  testimony.  It  was  a 
statement  by  Neal.  not  in  the  presence  ot 
Mrs.  Phillips.  The  question  in  Issue  be- 
ing whether  Mrs.  Phillips  was  a  partner 
or  not.  she  could  not  be  boond  by  any* 
thing  which  Neal  said.  The  rest  ot  the 
evidence  on  the  question  of  partnership 
not  being  conclusive,  this  testimony 
doubtless  had  considerable  weight  with 
the  Jury  In  finding  that  she  was  a  partner. 
She  was  therefore  prejudiced  In  her  rights, 
and  we  think  ought  to  have  had  anew 
trial  on  this  ground. 

2.  The  fourth  ground  of  the  motion  com- 
plains of  the  construction  placed  upon  the 
writing  given  by  Neal  to  the  plaintiff. 
Oounsel  for  the  plaintiff  In  errc»r  con- 
tends that  It  was  a  bill  ot  sale,  and  a  de- 
livery of  the  goods  thereunder  in  payment 
of  the  debt.  We  do  not  agree  with  him 
in  this  construction.  In  our  opinion,  un- 
der the  tacts.  It  was  a  written  title  to  the 
property  g^ven  by  Neal  to  the  plalntltr 
to  secure  the  company  for  the  purchase 
price  of  tbe  furniture  which  bad  been  sold 
to  Neal.  and  a  written  asslgnroeat  ot  tbs 
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Dotes  and  account.  Bif^gera  v.  Bird,  S5 
Ga.  650.  It  being  a  written  title  for  tbU 
purpose.Neal  had  a  right  to  give  It,  even  if 
there  was  a  partnerebip,  bearing  bis  Indl- 
vldaat  name.  One  partner  bati  the  right 
to  give  a  mortgage  or  other  security  apon 
perBonal  partnership  property  to  eecnre 
a  partnerehlp  debt;  and,  if  Neel  bad  the 
light  to  give  it  in  the  first  instance  ae  a 
partner,  he  also  bad  the  right  to  agree  to 
Its  cancellation.  Therefore,  if  Mrs.  Phil- 
lips was  a  partner,  and  the  title  to  tlie  fur- 
niture and  assignment  of  the  choses  in  ac- 
tion were  given  to  secure  a  partnership 
detit,  she  was  not  iuiured  thereby,  nor 
was  ibe  Injured  by  the  cancellation  of  the 
lame.  It  sbe  was  not  partner,  but  a  ae- 
mrity,  and  the  title  was  taken  by  the 
jlaintitr  to  the  goodn  in  the  store  antl 
choses  in  action,  and  afterwards  canceled 
without  her  consent,  aud  she  was  dam- 
aged thereby,  of  course  she  would  be  re- 
leased to  the  extent  she  was  damnged  by 
KDch  cancelation.  The  title  covered  the 
furniture  in  the  store  and  the  choses  In 
action,  and  if  the  creditor  surrendered  It, 
and  tlie  famiture  and  choses  in  action 
were  afterwards  lost,  the  security's  lia- 
bility to  that  extent  would  be  Increased. 
I  will  say  In  passing,  however,  that  Mrs. 
Fbllllps  in  her  answer  makes  no  com- 
plaint of  being  injured  in  this  manner,  and, 
of  course,  could  take  no  advantage  of  ft 
on  the  next  trial  uuless  her  answer  be 
amended.  She  contends,  ad  we  have 
before  remarked,  that  the  writing  Is  a 
bill  of  sale,  and  that  its  effect  was  to  pay 
off  and  discharge  the  debt  due  by  Neal  to 
the  plaintiff.  This,  we  have  shown,  is  not 
the  correct  interpretation  of  the  instru- 
ment. • 

ft.  This  b^ng  the  proper  coustmctlon 
to  be  given  to  the  writing  between  the 
ftlaintitt  and  Neai,  there  was  no  error  In 
refusing  to  give  the  requests  to  charge  as 
complained  of  in  the  sixth  and  seventh 
grounds  of  the  motion.  These  requests 
went  upon  the  idea  that  it  was  a  contract 
of  sale  between  Neal  and  the  plaintiff,  aud 
that  the  debt  was  pt.ld  off  and  diucbai^ged 
thereby. 

4.  It  appears  from  the  record  that  Neal 
used  in  bis  business  a  certain  "form  of  a 
con  tract "  when  besold  furniture  to  people 
upon  the  installment  plan,  reserving  title, 
etc.  In  the  progress  of  the  trial.  Mrs. 
Phillips  offered  one  of  these  forma  in  evi- 
dence, proposing  tt}  prove  it  was  the  same 
form  as  that  used  by  Neal  and  filled  out 
by  him  when  be  made  such  sales.  This 
was  excluded,  and  the  ruling  of  the  court 
is  complained  of  as  error  In  the  ninth 
ground  of  the  motion.  There  whs  no  er- 
ror in  this  ruling.  The  proper  fonndatlou 
was  not  laid  for  the  lutroductlon  of  this 
paper.  One  of  the  originals  which  had 
been  executed  should  have  been  intro- 
duced. If  obtainable.  If  none  could  be  ob- 
tained from  the  original  parties,  or  a  cer- 
tified copy  of  the  same  from  the  record,  in 
case  they  had  been  recorded,  then,  per- 
haps, the  paper  presented  might  have  been 
admissible.  We  can  understand  how,  in 
case  the  Jury  upon  the  next  trial  should 
find  that  Mrs.  Phillips  was  security,  and 
not  a  partner,  ft  might  be  material  to 
ahuw  the  number  and  amoont  oi  nvuah 


contracts  Neal  had  at  the  time  tAe  title 
given  to  the  plaintiff  was  canceled. 

5.  For  the  same  reason  the  court  did  not 
err  in  excluding  la  evidence  the  "memo* 
randum  of  the  names  and  amounts  of 
Neal's  customers  as  sbqwo  by  bte  biioka 
the  day  after  the  bUl  <rf  sale  was  made.  ** 
The  original  books  should  have  been  ten- 
dered or  accounted  for  before  secondary 
evidence  could  be  offered  and  admitted. 

Judgment  reversed. 


Brown  v.  Stats. 
(Supreme  Court  qf  Qeorgia.   Feb.  T,  1891.) 

LaSCBKT — INDIOTHSNT. 

Ad  iodiotmeiit  for  simple  larceny,  charge 
ing  the  theft  of  '*oae  dark  bay  horse,  with  one 
white  spot  on  the  end  of  his  nose  and  one  small 
white  spot  in  his  forehead,**  did  not  describe  tihe 
proper^  alleged  to  have  been  stoles  with  the 
accuracy  and  fullness  oar  statute  requires,  and 
a  special  demurrer  thereto  on  this  groimd  abould 
have  been  sustained. 

{SyUabus  by  the  Cowrt.) 

Error  from  superior  court,  Bibb  county ; 
MiLLKR,  Judge. 

H&rdemaa  &  Notttoffbam  and  I>assao 
(ft  Bartlett,  for  plaintiff  In  error.  W,  H. 
Felton,  Sol.  Qen.,  for  the  Stabeu 

Lumpkin,  J.  Sections  4SM  and  4395  of 
the  Code  read  as  follows :  "  Horse-stealiug 
shall  be  denominated  'simple  larceny,'  and 
the  term  'horse'  shall  Include  mnle  and 
ass,  and  each  animal  of  both  sexes,  and 
without  regard  to  the  alterations  which 
may  be  made  by  artificial  means."  "The 
offense  shall,  In  all  cases,  be  charged  as 
simple  lai-ceny,  but  the  indictment  shall 
designate  the  nature,  character,  and  sex 
of  theanimal, and  give  some  other  descri]>- 
tlon  by  which  its  Identity  may  be  ascet^ 
talned."  By  tbefirstof  these  sections,  the 
theft  of  any  horse,  mule,  or  ass  Is  made 
"horse-stealing,"  without  regard  to  the 
sex  of  the  animal,  or  to  any  alterations 
which  may  be  made  by  artificial  means. 
The  word  "horse,"  as  used  In  this  suction, 
la  a  generic  term,  which  includes  horse,  aa 
a  species,  mnle,  and  ass.  Horse,  as  a  sp&- 
clee,  may  again  besubdlvlded  intostallion, 
rldgliug,  gelding,  aud  mare,  and  the  same 
subdivision  may  be  made  as  to  mule  and 
ass.  Colloquially,  the  word  "horse," 
among  our  people,  usually  means  a  male 
geldlns  of  the  horse  species.  So,  U  section 
4S94  was  the  only  one  with  which  we  bad 
to  deal,  it  would  be  proper  to  sustain  this 
indictment,  on  the  idea  that  by  It  the  de< 
fendant  was  sufficiently  informed  as  to 
what  kind  of  "  horse"  he  wascbarged  with 
steallug;  that  la  to  say,  he  would  under- 
stand the  word  "horse"  to  mean  what  it 
usually  does  in  every-day  use  and  conver. 
sation.  But  the  next  section  provides  dis- 
tinctly what  Indictments  for  this  class  of 
offenses  shall  contain,  and  declares  that 
such  indictments  shall  designate  the  nat- 
ure, character,  and  sex  of  the  animal,  and 
also  give  some  other  description  fixing  Its 
Identity.  The  latter  requirement  of  this 
section  was  complied  with.  In  this  case, 
by  giving  the  color  and  flesb-marltB  of  the 
animal;  but  we  do  not  think  the  use  erf 
the  word  "horse,**  which  has  both  a  gen- 
erlo  and  a  speciflc  slKnlflcatlon,  dtsttnctlj 
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neoKDlxed  by  our  Btatute,  wae  snffideDt 
to  give  the  defendant  full  and  fair  notice 
tit tbe  ^'natDre,  cbaracter,  and  sex"  of  the 
animal,  as  the  law  evidently  contemplat- 
ed sboold  be  done.  Nor  Is  the  direct  lu 
tAIs  Indictment  cured  by  the  nse  of  tbe 
pronoun  ** his,"  because,  onder  section  4, 
par.  3,  of  the  Code,  the  maflcuUne  Includes 
the  feminine  and  neuter  genders.  But 
even  if.  In  this  ca-ie,  this  pronoun  is  to  be 
understood  as  meanlnur  a  male,  it  still 
remains  Indefinite  and  uncertain  whether 
It  means  a  male  horse,  a  male  mule,  or  a 
male  ass ;  and  If  a  horse,  whether  he  was 
a  stallion,  a  rldgllng,  or  a  gelding.  "We 
regard  It  unnecetisary  to  quote  authori- 
ties to  BQStalQ  the  ruling  herein  made,  be- 
cause we  think  the  question  at  issue  is  set- 
tled by  the  plain  words  of  our  own 
Btatnto.*  To  Klve  a  practical  meaning  to 
all  the  words  nsed.ln  both  the  sections  of 
the  Code  referred  to  leads  loeTltably.  we 
think,  to  the  conclusion  we  have  reached. 
Tbe  ruling  of  this  court  In  tbecase  of  Tay- 
lor V.  State,  44  Ga.  263,  properly  under- 
stood. Is  not  In  conflict  with  this  conclu- 
sion. There  the  defendant  was  Indicted 
for  stealing  a  "chestnut  sorrel  horse,**  en- 
tered his  plea  of  not  guilty,  without  mak< 
Ing  any  objection  to  the  Indictment,  and 
was  convicted.  He  then  moved  In  arrest 
of  Jndgment,  tbe  motion  was  denied,  and 
this  court  sustained  tbe  court  below  in  so 
doing.  Now,  Inasmuch  as  the  word 
"horse*  may  mean  a  male  horse  of  the 
horse  species,  and  the  defendant  was 
satisfied  with  the  description  in  thelndict- 
ment,  and  did  not,  by  demurrer  or  other- 
wise, demand  any  farther  or  more  par- 
ticular description,  it  was  too  late,  after 
verdict,  to  make  bis  objection  to  the  In- 
dlctnimt.  This  is  all  the  Judgment  In  that 
case  amounts  to,  and  we  think  It  was 
right.  We  do  not  wish  to  be  understood 
aafollo  wing  and  adopting  all  that  was  said 
In  that  case  by  IjUCHRAira.  C.  J.,  because 
we  do  not  think  some  of  bis  expressions 
are  borne  oat  by  the  statute,  or  a  proper 
course  of  reasoning  thereon.  We  simply 
mean  to  say  we  agree  to  wbat  was  actu- 
ally adjudged  In  that  ca8e,and  It  does  not 
conflict  with  our  Judgment  In  this.  Here 
tbe  defendant  at  the  proper  time,  which 
was  before  pleading  to  tbe  merits,  de- 
murred specially  to  the  Indictment,  and 
thereby  in  effect  demanded,  as  was  bis 
right,  to  be  distinctly  and  accurately  In- 
formed as  to  the  nature,character.and  sex 
of  the  anlmalbe  was  chareed  with  having 
stolen,  and  we  do  not  think  this  right 
should  have  been  denied  him.  Our  Code, 
S  4629,  recognizes  the  right  of  a  defendant 
to  take  exception  to  an  Indictment  for  a  ny 
formal  defect,  provided  be  does  so  before 
trial,  that  is,  upon  arraignment,  and  thut 
la  precisely  wbat  tbe  defendant  did  In  this 
ease.  Jndgment  reversed. 


Gbobom  Baixjioad  a  Bankisu  Co. 
Matob,  Era,  of  Hacuv. 

(SiqwRiu  Cmmt  cf  Qwrgla.  Tab.  3,  1801.) 
Quxv  TO  Railkoam  —  VxTLnuxwtn  or  Condi- 
Tiom— BuAOH— Harhlbss  Brbor. 
L  Where  the  itate  makes  a  grantof  land  to  a 
dty,  to  be  abaolnte  upon  the  paymest  of  (10,000 
tybeoltrtothestate,  wlthbia  ^vanthM,  tbe 


orifrioal  receipt  of  the  oomptroller  general  for  said 
sum  of  money  was  properly  admitted  as  evidence 
at  Buchjpayment 

2.  Wbere  land  was  granted  to  a  rtilroad  com- 
pany, BO  long  as  the  same  should  be  used  **for 
shops,  depots,  and  other  conveniences  and  fixtures 
necessary  for  said  company, "  and  the  only  use 
made  of  tbe  land  was  the  building  and  m^nte- 
nanoe  thereon  of  a  track  or  tracks  for  the  pur- 
pose of  ooaveylog  tretshts  to  private  parties,  the 
storage  of  cars,  and  othor  like  uses,  this  would 
not  be  a  oomplianoe  by  the  company  with  the 
terms  of  the  grant. 

8.  Where  such  a  grant  was  made  to  tbe  Hll- 
ledgevUle  Railroad  Company,  of  which  the  Hacoa 
&  Augusta  Railroad  Ccmipaoy  was  the  legal  suo- 
oessor,  and  the  latter  company  took  possession 
of  a  portion  of  the  land,  and  so  built  and  nsed 
sttoh  tracks  thereon,  but  did  no  more,  and  the 
Georgia  Railroad .  ft  Banking  Company  after- 
wards took  possession  of  Uie  same,  and  it  appear- 
ing that  the  title  was  in  the  oity  of  Uaoon,  ex- 
cept so  far  as  it  might  be  affected  by  tbe  terms 
of  such  grant,  then  the  city  was  entitled  to  re- 
oorer  the  land  from  the  Georgia  Railroad  as  a 
mere  wrong-doer,  unless  it  showed  some  rif^t  to 
hold  under  the  Maoou  &  Ai^sta  Company,  <x, 
it  it  did  ahow  snoh  right,  than  i3i»  olty  was 
titled  to  xeoover  for  wuit  of  compUaoee  with 
the  terms  cf  the  grant,  and,  In  either  event,  no 
demand  was  necessary  as  a  condition  precedent 
to  the  city's  bringing  its  action  for  the  land. 

4.  Where  tbe  facts  were  as  stated  In  last 
head-note,  and  a  rerdint  In  favor  of  the  oity  was 
inevitable,  a  charge  by  the  court  on  the  law  at 
prescription  was  immaterial  and  harmless. 
(SvUohtu  by  the  Court.) 

Error  from  superior  court, Bibb  coonty; 
MiLLEB,  Judge. 

llurdemaB,DaviB  A  Tamer,  for  plaintiff 
in  error.  C.  L.  Bartlett.  R.  W.  Putteivon, 
and  Httl  &  Harris,  for  defendant  In  error. 

Lumpkin,  J.  Thia  case  Is,  In  many  re- 
spects, similar  to  that  of  Mayor,  etc.,  of 
Macon  v.  East  Tennessee,  V.  &  Q.  Ry. 
Co.,  reported  In  82  Ga.,  beginning  on  page 
601,  and  in  9  S.  E.  Rep.  1127.  Most  of  the 
questions  determined  in  that  case  are  con- 
clusive upon  themain  questions  at  Issne  in 
this.  The  right  of  the  old  Mllledgevtllft 
Rfillroad  Companyto  lOacres  of  land, con- 
stituting a  part  of  what  was  known  as 
the  "Macon  Reserve.**  depended  upon 
Identically  the  same  acts  of  the  teg lelature, 
and  the  same  action  by  the  city  council  of 
Macon,  as  did  the  right  of  the  Macon  & 
Brnnswlck  Kaltroad  Companyto  10  other 
acres  of  land  In  snch  reserve.  In  that  case 
the  East  Tennessee  Conipnny  claimed  to 
be  the  successor  of  the  Macon  &  Bruns- 
wick Company.  In  this  case  the  Georgia 
Railroad  Company  claims  to  be  the  suc- 
cesEor  of  tbe  Macon  &  Augusta  Company, 
which  succeeded  tbe  MlUedgevIUe  Com- 
pany. 

1.  There  was  no  error  In  the  admission 
of  the  comptroller  generars  receipt.  The 
act  of  the  Ipglulatnre  required  the  payment 
to  be  made  to  the  state  of  Georgia.  Its 
treasurer  was  the  proper  person  to  receive 
the  money,  and  paymenta  to  the  treasurer 
are  legally  evidenced  by  the  receipt  of  the 
comptroller  general.  In  point  of  fact  the 
receipt  now  in  question  was  actually 
signed  by  both  tbe  treasurer  and  the 
comptroller  general.  A  certified  tran- 
script from  the  treasurer's  books,  showing 
that  this  sum  of  money  had  been  paid 
into  tbe  treasury,  would  hare  been  ad- 
missible, in  case  no  better  evidence  was 
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attainable,  to  prove  this  payment;  but 
the  orlfcinal  receipt  iteeU,  conceded  to  be 
genuine,  seemB  to  us  to  tiave  been  evidence 
ol  tbe  higbeat  character  of  tbe  fact  of  pay- 
ment.  See  Wooten  v.  Nail,  18  Ga.  609. 

2.  In  the  argument  of  thecaaebere,coun- 
sel  tor  the  Oeorsla  Railroad  only  Insisted 
on  Its  rlubt  to  hold  somnch  of  the  land  as 
la  covered  by  the  tracks  tberenn,  and 
abandoned  all  claim  to  tbe  remainder  uf 
said  land.  Tbe  question- as  to  its  rl^cbt 
to  hold  any  of  tbe  land  has  been  settled 
by  this  court  in  the  case  cited.  In  hiecare- 
tully  prepared  opinion,  delivered  In  that 
case,  B1.ECKLBT,  C.  J.,  stated,  in  effect, 
that  it  could  not  be  Bupposed  the  anthorl- 
tlea  of  Macon  Intended  ItSKrant  an  a  dona- 
tion or  gratuity  to  the  railroad  company, 
but,  beyond  all  doubt,  the  city  e.Tpected 
to  receive  local  benefits  from  tbe  compli- 
ance by  the  company  with  tbe  terras  of 
the  grant,  and  It  ia  clear  that  sometblog 
more  was  contemplated  than  the  buUd- 
inc  ot  railroad  tracks  across  the  lund.  A 
lull  examination  of  that  case  will  show 
that  tbe  Identical  question  now  being  con- 
sidered was  there  adjudicated,  and  further 
comment  upon  It  U  therefore  unnecessary. 

8.  It  seema  to  have  been  conceded  In  this 
case,  or,  at  any  rate,  uo  serious  question 
was  raised  thereon,  that  the  Macou  &  Au- 
gusta itallroad Company  had  succeeded  to 
cUl  the  rights  and  franchises  or  theMilledge- 
Tllle  Railroad  Company;  but  It  le  by  no 
means  clear  how  tbe  Georgia  Railroad 
Company  became  tbe  owner,  if  It  ever  did, 
ot  the  property  andfrancbisesof  the  Macon 
&  Augusta  Company.  It  appears  from 
tbe  evidence  that  the  Georgia  Company, 
under  some  sort  of  a  contract^  tools  pos- 
session of  the  Macon  A  Augusta  Railroad, 
and  operated  it;  but  the  record  is  entirely 
silent  as  to  the  nature  of  that  contract, 
as  to  whether  It  was  In  writing  or  In  pa- 
rol, and  as  to  what  legal  rights,  if  any,  it 
conferred  upon  tbe  Georgia  Railroad  Com- 
pany. This  being  true,  and  the  city  of 
Macon  having  shown  a  clear  legal  title  to 
the  property  in  dtspnte,  except  In  so 
far  as  that  tttlc  might  be  modifled  or  af- 
fected by  the  grant  to  the  old  MllledgeTlUe 
Company,  clearly  the  city  had  a  right  to 
recover  the  property  In  dispute  from  the 
Georgia  Company,  as  a  mere  trespasser, 
unless  that  company  showed,  in  soma 
legal  way,  it  had  succeeded  to  the  rights 
of  Its  predecessors  under  such  grunt.  But, 
even  If  this  had  been  shown  by  the  Georgia 
Company,  it  would  have  been  of  no  aTall. 
because  It  would  then  have  been  in  no 
better  position  than  Its  predecessors,  and 
neither  of  them,  as  has  been  shown,  could 
have  held  this  land  against  the  city,  under 
the  facts  disclosed  by  the  record.  If  any 
of  these  railroads  had  any  right  to  the 
lands  mentioned.  It  was  by  reason  of  ac- 
cepting the  grant  on  the  terms  fixed  by 
the  city  council  of  Macon,  and,  cub  was 
held  in  the  case  cited,  this  must  have  been 
with  the  limitation  that  the  estate  ac- 
quired was  to  exist  only  so  long  as  the 
property  was  used  for  the  purposes  si^ecl- 
fled,and  such  a  llmltatiou  is  different  from 
an  ordinary  condition  subsequent,  inas* 
much  as  it  marks  the  limit  or  boundary 
beyond  which  the  estate  conveyed  could 
not  continue  to  exist.  Numerous  author- 


ities are  there  cited  in  snpport  of  tfals 
propoHltlon.  Under  our  law,  no  demand 
is  necessary,  as  a  condition  precedent  to 
the  brinidng  of  an  action,  except  In  such 
cases  as  the  la  w  distinctly  declares  such 
demand  shall  be  made.  As  fur  as  we  have 
been  able  to  ascertain,  this  case  doea  not 
come  within  any  such  exceptions,  and 
therefore  no  demand  was  necessary  before 
bringingtheactlou.  The  city's  right  of  en- 
try was  complete,  and  therefore  tbe  ac- 
tion Itself  was  all  the  demand  the  law  re- 
quired. Edmondson  v.  Leach,  56  Ga.  461. 
There  are  numerous  assignments  of  error 
in  the  bill  of  exceptions,  but  all  of  them 
which  we  deem  material  have  been  fully 
covered  by  the  rutingsin  the  caseclted  and 
those  herein  made.  After  u  careful  exam- 
Inatlunof  the  record,  we  find  tbatnoerrora 
were  committed  by  the  praiiding  judge. 
The  case  was  fairly  submitted  to  the  Jury, 
every  riKht  of  the  defendant  was  carefully 
guarded,  and,  In  view  of  tbe  facts  disclosed 
by  the  record,  we  are  satisfied  that  sub- 
stantial Justice  has  been  done,  more  es- 
pecially as  tbe  defendant  has  been  relieved 
from  the  payment  of  all  rents  during  tbe 
entire  time  It  controlled  and  held  posses- 
sion of  the  property  in  dispute.  We  there- 
fore affirm  the  Judgment  ol  the  court 
below. 


Frebiun  «e  a/.  T.  Sturqib  Nat.  Bank. 
(Supreme  Count  of  Owrgla.  Feb.  7, 18QL) 
Rkplkyin— Whbn  Libb. 
When,  on  trial  of  a  claim  esse,  there  was 
DO  evidence  at  all  showing  that  the  property 
levied  on  either  belonged  to,  or  was  in  possession 
of,  tbe  defendant  In  n.  /a.,  the  oourt  rightly  oe- 
dered  the  levy  to  be  dlunlsaed. 
(SyUobut  by  lAm^fMait  J.) 

Error  from  snperlor  court.  Bibb  county; 
MiLi.BR,  Judge. 

M.  R.  Freeman,  for  plalntUBi  In  error. 
Stwd  A  Wimberlyy  for  defeadaot  In  «Tor. 

Judgment  affirmed. 


Watbok  t.  Comuonwealtb. 
i^uipreme  Cowrt  cf  Ap^^  qf  Vtirgl/nku  Apnl 

RxcoBD  OK  CBuma  or  VBHtm— Howoidb— Ob- 
jBonoKs  TO  CbLun>  JDBT—BvmiKCs— Iiranuo- 

TIOHS. 

1.  Code  Va.  {  4016,  providing  that,  where  one 
Indicted  In  the  coanty  court  for  a  felony  elects  to 
be  tried  In  the  circuit  court,  tbeolerk  shall  trans- 
mit to  tbe  olerk  of  the  latter  uourt  "a  transcript 
of  the  record  of  the  procoedinf^  In  said  ooont? 
court  in  relation  to  the  prosecution,  and  copies  of 
the  indictment  and  recognizances  and  othev 
papers  connected  witii  the  case, "  do^  not  require 
the  record  to  show  afflrmatlTely  tbat  a  venire 
facias  was  Issued  in  siunmoniug  the  grand  Jury. 

2.  Objection  that  no  venire /acioswas  iMued 
muBt  be  made  before  plea  to  the  merits, 

8.  Od  Indiotment  for  murder,  where  defend- 
ant testifies  that  be  killed  deceased  beeaose  be 
had  spokm  Insultingly  of  his  wife,  he  nay  be 
asked  on  cross-examination  whether  th«  woman 
was  lawfully  married  to  him. 

4.  On  indictment  for  murder  It  appeared  that 
during  a  quarrel  between  defendant  and  deceased 
the  latter  spoke  insoltiugiy  of  defendant's  wife, 
and  called  defendant  a  ihieL  murderer,  and  ta- 
gitlve  from  jostlce;  that  demndant  ivooored  a 
gun,  and  fbuowed  deceased,  who  bad  fled,  de- 
olaiing  that  he  would  kill  aim;  that  deoessoA 
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Mcntod  Unself  Inft  house,  ud  defdndant  waited 

for  him  ODtaide  with  the  gan  all  night;  that  on 
another  occasion  be  Bought  deceased  out,  declar- 
ing an  intention  to  kill  him;  that  about  four 
weeks  after  the  qnarrel,  while  deceased  was  in 
the  house  of  his  former  wife,  quarreliug:  with 
her,  defenaant  went  there  and  killed  him.  Un- 
der deceased  was  found  an  old,  unased,  and  un- 
loaded pistol,  which  could  not  have  been  used; 
and  defendant  testified  that  when  he  shot  de- 
ceased the  xatter  was  adrasctng  on  him  with  the 
pistol,  hot  he  was  contradicted  by  other  wit- 
noMCB.  Held,  that  the  court  pnnierly  ref  osed  to 
set  aside  ft  reraict  of  murder  m  the  first  degree. 

5.  An  instmotlon  that  if  defendant  was  act- 
ing in  the  heat  of  passion,  engendei^  by  tbe 
slandennu  words  spoken  of  bis  wife,  and  if 
anffloleat  time  had  not  elapsed  for  his  passion  to 
cool  and  SQbsIde,  the  kilUng  was  murder  in  the 
second  d^ree;  bnt  that  it  was  murder  in  the  first 
degree,  if  suflftclent  time  had  elapsed  for  his  pas- 
sion  to  sabaide,  and  if  he  afterwards  went  a^ter 
deceased  with  a  deadly  weapon  for  the  purpose 
of  killing'  him  on  account  of  the  slanderous  wtwda, 
and  did  Jdll  liim  willfully  and  with  malice  ana 
premeditation,-~-l8  proper. 

8.  Where  an  instruction,  asked  by  defendant, 
that  if  deceased  had  threatened  to  kill  him,  and 
the  threats  were  made  known  to  bim,  and  if,  be- 
fore the  tetai  shot  was  fired,  deceaaed  did  some 
overt  aoi  from  which  defendant  could  reasonably 
infer  that  he  intended  t»aecate  the  threats,  the 
killing  would  be  excusable  liomictde,  is  modified 
by  the  insertitm  of  the  clause,  "and  that  defend- 
ant killed  deceased  to  prevent  him  from  killing 
lum,  or  doing  bim  great  bodily  liorm,*  defendant 
cannot  complain,  ainoe  the  modifloation  coald  not 
injure  him. 

7.  An  instruction,  asked  by  defendant,  that 
if  he  went  to  the  house  whore  the  kiliing  oc- 
curred to  stop  a  quarrel  between  deceased  and 
deceased's  wife,  and  to  demand  an  apology  for 
the  slanderous  words  preriouaty  spoken  by  de- 
ceased, and  If,  whm  he  attempted  to  do  so,  de- 
ceased attacked  him  with  a  deadly  weapon,  the 
killing  of  deoeased  is  not  mnzder,  is  properly 
modified  by  requiring  that  defendant  shall  have 
gime  to  tbe  taoose  tar  the  purpose  of  "peaceably" 
■tt^n^ag  the  qnamel,  and  demanding  an  apolo^. 
FAvnunoT  and  Hnreox,  JJ.,  dlssratlng. 

Durta  A  McIlwaine,tor  plaintiff  In  error. 
R.  Taylor  Scottt  Atty.  Gen.,  lor  the  Com- 
monwealth. 

Lact,  J.  This  Is  a  writ  of  error  to  a 
JudKiDCDt  ol  tbe  circuit  coart,  QreeDsvlUe 
county,  rendered  at  the  apeclal  term  of 
that  court  held  on  the  8th  day  ol  Janu- 
ary. 1890;  and  la  to  u  eecond  conrlctiun  ut 
the  plaintiff  In  error  of  murder  Id  the  first 
decree  for  a  homicide  committed  on  tiie 
26tb  day  of  December,  1886.  The  first  con- 
viction was  brought  here  on  writ  of  error, 
and  decided  Maridi  7, 1889,  when  the  Judg- 
ment was  rerersed  for  misdirection  by 
tbe  circuit  court  In  Its  InBtrnctions  to  the 
Jury,  which  Is  reported  at  paj^  867  of  85 
Ya..  and  page  418  of  9.S.  E.  Bep.  Upon 
the  second  trial,  which  was  had  In  the 
said  circuit  court,  tbe  plaintiff  in  eiTur 
was  again  convicted  of  murder  In  tbe  first 
degree,  and  the  case  was  brought  to  this 
court,  as  before,  by  writ  of  error. 

Tlie  errors  assigned  are,  so  far  as  excep- 
tions appear  upon  tbe  record:  (1)  That 
tbe  accused,  being  swnni  as  a  witness  in 
fate  own  behalf,  and  having  testified  that 
the  deceased  bad  abuued  hlawlto  by  speak- 
ing slanderous  words  concerning  her,  was 
asked  wbether  tbe  woman  In  question 
was  actually  lawfully  married  to  him.  (2) 
That  the  drcultcourt  misdirected  the  Jury 


to  the  prejudice  of  the  accused  as  to  the 
law  of  the  case.  (8)  That  the  circuit 
court  oTerruIed  his  motion  to  set  aside 
the  verdict  and  grant  him  a  new  trial, 
because  tbe  verdict  was  contrary  to  the 
law  and  tbe  evidence  as  set  forth  In  lull 
under  bis  second  billot  exceptions;  and  the 
error  assigned  at  the  bearing  here  that 
the  record  does  not  afflrmativfdy  show 
that  any  venire  facias  was  ever  Issued  In 
tbe  case  for  the  summoning  of  tbe  grand 
Jury.  The  record  sets  forth  the  caption  of 
the  Indictment  and  the  indictment  lo  lull 
in  the  county  court,  where  the  iadictnient 
w^as  found,  and  sets  forth  that  In  tbe  said 
court,  on  a  day  named,  certain  named 
persons,  at  the  court-bouse  of  the  said 
county.  In  the  said  court,  were  sworn  a 
special  grand  Jury  of  inquest  In  and  lor 
the  body  of  the  county  of  ureensvllle,  and, 
faavlDg  received  their  charge,  were  sent 
out  of  court,  and  after  some  time  re- 
turned into  court  and  presented  an  Indict- 
ment lor  felony,  a  true  bill;  and  then  foI< 
lows  the  Indictment  in  fui).  Being  ar- 
raigned thereunder,  the  accused  elected  to 
be  tried  In  the  circuit  court,  as  his  right 
was,  and  in  the  said  lant-mmtioned  court 
he  pleaded  not  guIUy,  and  was  convicted 
as  stated;  and  there  was  no  objection  of 
any  sort  taken  to  tbe  manner  of  summon- 
ing the  grand  Jury,  until  after  verdict  and 
Judgment  upon  appearance  here  to  prose- 
cute his  writ  of  error  on  other  grounds. 

In  the  first  place,  there  does  not  appear 
to  be  any  Irregularity  In  the  mode  of  sum- 
moning the  grand  Jury.  Nothing  upon 
that  subject  appears  upon  the  transcript 
of  tbe  record  as  sent  up  to  the  circuit 
court  upon  the  prisoner's  election  to  be 
tried  there.  Section  4016  of  tbe  Code  of 
Virginia  provides  that  In  such  case  tbe 
trial  shall  be  In  the  county  court,  "except 
that  a  person  to  be  tried  for  any  felony 
for  which  he  may  lie  punished  with  death 
may,  upon  his  arraignment  In  the  county 
court,  demand  to  be  tried  In  the  circuit 
court  having  Jurisdiction  over  tbe  ci>nnty 
for  which  saldcountycourt  is  held.  Upon 
such  demand  the  accused  shall  be  remanded 
for  trial  la  the  said  circuit  court,  and  aU 
the  material  witnesses  desired  for  the 
prosecution  or  defense  shall  be  recognised 
for  their  attendance  at  such  trial,  when 
a  person  is  remanded  as  aforesaid  by  a 
county  court,  the  clerk  thereof  shall  certify 
and  tranfmit  to  the  clerk  of  the  court  In 
which  such  person  is  to  be  tried  a  trans- 
cript of  the  record  of  the  proceedings  in 
said  county  court  In  relation  to  the  prose- 
cutlon,  and  copies  of  the  Indictment  and 
recognisances  and  other  papers  connected 
with  the  case.  Such  transcript  and  copies 
shall  be  used  with  the  same  effect  aa  the 
originals."  The  transcript  Is  to  begin  with 
the  indictment  and  recognizances,  and 
other  papers  connected  with  the  case  are 
to  follow  as  stated.  These  papera  are  all 
sent  up,  and  all  appear  to  be  In  due  and 
regular  form.  No  ventre  facias  for  the 
summoning  of  the  grand  Jury  appears  on 
this  transcrlpt.nor  does  the  accused  make 
any  objection  on  that  ground,  but  pro- 
ceeds with  the  trial.  Are  we  to  presume 
here  that  because  no  venire  facins  was 
sent  to  the  circuit  court  with  the  trau- 
Bcript  required  by  law,  therefore  no  reaUe 
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flie/Aff  ev«r  Issued  7  It  fstbe  prosecntion 
In  this  case  that  Is  to  be  broairht  ap  with 
the  tranBcrlpt,  and  that  bexlna  with  the 
indictment,  which  niuat  have  been  found  in 
doe  coarse  of  law;  and  the  pemonaccaied 
ban  the  risht  to  have  the  law  complied 
with  In  the  matter  of  summoning  and  in 
the  organisation  of  thegrand  Jury  and  the 
Impaneling  ol  that  body;  and  the  cuarta 
afford  Home  remedy  for  every  violation  of 
a  peraon'a  rights.  White  a  defendantmay 
not  go  Into  the  question  of  the  evidence 
before  a  grand  Jury,  nor  the  question  of 
the  swearing  of  the  witnesses  there, 
there  Is  then  only  an  ex  parte  hearing  of 
testimony,  and  there  may  be  no  wit- 
nesses, the  grand  Jurors  finding  upon  their 
own  knowledge,  not  a  qaestion  of  guilt 
or  innocence,  but  that  an  offense  is  charged 
to  have  been  committed,  but  it  there  be 
an  incompetent  grand  Juror,  to  whom  ex- 
ception is  to  be  taken,  or  when  as  to  the 
whole  body,  as  tor  Instance  tbat  the  grand 
Jury  consisted  of  too  many  members,  or 
too  tew,  or  that  It  was  otherwise  Incom- 
petent, or  an  Irregularity  In  the  summon- 
ing or  impaneling  of  the  grand  Jury  or  the 
selecting  of  the  Jurors,  or  in  any  case 
where  the  authority  of  the  body  under 
the  law  of  the  land  Is  wanting,  aud  there 
is  an  lllegnl  constitution  or  organization, 
an  opportunity  is  afforded  the  accused 
who  la  thus  unlawfully  charged  to  effect- 
irely  except  to  snch  error,  because  be 
cannot  be  tried  tor  a  felony  until  be  has 
been  legally  Indicted.  This  objection  be- 
ing HB  to  matter  before  the  trial  begins 
and  preliminary  thereto, it  must  bedrawn 
to  the  attention  of  the  court  by  plea  be- 
fore pleading  to  the  merits.  This  must  be 
done  then  in  some  way.  There  are  some 
dtfects  that  may  be  reached  by  motion  to 
qoasb,  but  It  Is  sometimes  by  challenge, 
and,  when  that  method  Is  not  used  or  not 
recognized,  plea  in  abatement  Is  the  usual 
and  proper  method.  It  a  grand  Juror  Is 
Incompetent  to  serve  as  such  personally,— 
that  Is,  when  he  lacks  some  requirement  of 
the  law.  or  when  he  has  some  quality 
which,  onder  the  law,  excludes  htm,— and 
when  the  number  1b  Illegal,  or  when  there 
Is  any  Irregularity  In  the  summunlng  or 
Impaneling  of  the  Jury  which  wuald  vitiate 
the  wbole  finding  if  not  waived,  then  the 
defendant  may  protect  himself  againcit 
thlEi  Infrnction  of  the  law  and  abridgement 
of  blB  rights  by  pica  in  abatement.  And 
objections  of  this  sort  are  considered  as 
waived  by  a  plea  to  the  merits;  therefore 
they  cannot  be  taken  advantage  of  at  the 
trial,  and,  a  fortiori,  it  Is  too  late  after 
verdict  to  raise  an  objection  of  this  sort. 
If  defects  appear  of  record  which  show 
that  the  grand  Jury  was  an  Illegal  body, 
either  having  been  summoned  wlthoutau- 
thority  or  going  to  the  extent  of  showing 
that  the  grand  Jury  was  not  a  legal  body 
lawfully  attached  to  the  court,  it  would 
be  a  different  question,  and  considered 
and  treated  differently  upon  a  motion  In 
arrest  of  Judgment.  Bnt  where  therecord 
is  merely  silent,  then  the  presumption  of 
law  Is  that  all  will  be  presumed  to  have 
been  rightly  done;  and  In  such  case,  as  In 
thla  case,  the  wfaote  matter  Is  put  to  rest  by 
our  law.  Section  8985  of  the  Code  pro- 
Tldee,  as  to  the  findings  of  srand  Jarort. 


that  "no  Irregnlarity  In  the  time  or  man- 
ner of  selecting  the  Jurors  or  In  the  writ  of 
venirt  fnclas  or  In  the  manner  of  executing 
the  same  shall  vitiate  any  presentment, 
indictment,  or  finding  of  a  grand  Jury." 
In  this  case,  on  this  question,  nothing  ap- 
pears upon  the  record  Co  suggest  any  ir- 
regularity of  any  sort  In  this  respect,  and, 
an  no  exception  has  been  taken  or  urged 
In  the  two  hotly  contested  trials  below,  it 
is  a  Just  and  reasonable  presumption  of 
law  that  none  exists;  and  no  doubt  it  la 
perfectly  true  that  no  such  error  exists  in 
the  court  from  which  the  case  was  orig- 
inally truusfarred,  and  there  Is  no  law  re- 
quiring such  paper  to  appearln  the  circuit 
court.  1  Blsh.  Crim.  Proc.  5  872,  p.  516; 
Durr  V. State, 53  Miss. 425;  State  v. Carver, 
49  Me.  588;  McCuUough  v.  Com.,  67  Pa.  St. 
80,  31.  33:  Mershon  v.  State,  61  lud.  14;  U. 
8.  V.  Hammond,  2  Woods,  197;  State  v. 
Dixon,  8  Iowa,  416;  State  v.  Hlnkle.  6 
Iowa,  380;  Com.  v.  Smith,  9  Mass.  107; 
People  V.  Roberts.  6  Cal.  214;  Shropshire 
T.  State,  12  Ark.  190 ;  Harding  v.  State,  22 
Ark.  210;  Montgomery  v.  State.  S  Kan. 
268;  Doyle  v.  State.  17  Ohio,  222.  McQuIllen 
T.  State.  8  Smedes^  M.  587;  Kawls  t. 
State,  Id.  699;  Newman  v.  State,  14  Wis. 
426. 

As  to  the  first  exception, — that  theques- 
tlon  was  allowed  to  be  aaked'by  the  court 
of  the  prisoner  wbeiber  the  woman  called 
his  wife,  and  in  whose  behalf  he  claimed 
to  have  committed  the  homicide,  was 
nially  his  wife,  and  when  and  by  whom 
they  were  married.  If  they  were  legiti- 
mately married, — there  la  no  error  per- 
ceived in  this  action.  The  accused  had 
committed  a  homicide,  and  upon  the  wit- 
ness stand  bad  admitted  It,  and  claimed 
to  have  done  so  because  of  Insulting  words 
spokennf  and  concerning  hlseaidwite.  He 
claimed  that  she  was  bis  wife,  and,  if  so, 
then  she  was  legitimately  so,  and  the 
place  where  and  by  whom  she  was  mar- 
ried to  him  were  Inquiries  In  pursuance 
of  his  own  assertiuu,  and  It  could  by  no 
possibility  injure  him.  except  That  it  might 
turn  out  by  cro8s*examinatlon  to  be 
false,  and  to  this,  like  all  other  witnesses, 
be  must  submit.  The  cross-examination 
was  proper,  und  altof^tber  admissible, 
and  Is  a  valuable  test  of  truth. 

The  third  exception  la  as  to  the  refusal 
of  the  court  tu  set  uslde  the  verdict  and 
grant  the  accused  a  new  trial  on  the 
ground  that  the  said  verdict  Is  contrary 
to  the  law  and  theevldence.  The  evidence 
In  this  case  in  certified,  and  from  It  It  ap- 
pears that  while  at  a  party  at  a  man's 
house  named  Lemon  Carey,  about  four 
weeks  before  Christmas,  1886,  the  deceased 
took  something  from  the  table  of  his  for- 
mer wife,  from  whom  he  had  separated^ 
and  refused  to  pay  for  it;  that  the  ac- 
cused rebuked  him  for  this,  and  the  de- 
ceased became  angry,  and  accused  him  of 
doing  the  same  thing  about  something 
else.  The  dlsputegro  wing  warmer,  a  fight 
ensued.  In  which  the  deceased  was  badly 
used,  face  cut  and  bloody,  and  the  throat 
cut.  Other  parties  were  present  and  In- 
terfered, and  the  fight  was  stopped.  The 
deceased,  while  In  the  heat  ot  this  quarrel, 
abused  the  wife  of  the  accused,  was  rery 
offensive  as  to  taer»  and  said  as  to  tSm  pris- 
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oner  tbat  he  bad  stolen  ronles  In  North 
Carolina,  and  was  a  tnffltlve  from  Jastlce, 
and  had  ran  away  witb  another  man's 
wito  after  killing  the  tansband.  Tbe  de- 
ceased then  made  his  escape,  and  left  the 
prisoner  In  a  great  ra^,  who  went 
straight  home  and  got  bla  gan  and  paraned 
tbe  deceased,  londly  proclaiming  that  he 
would  kill  him  onleus  he  took  back  what 
be  had  said  about  bis  wife,  saying  noth- 
ing of  tbe  things  bebadsaidabout  hlnmelf. 
Tbe  deceased  escaped  Into  a  house,  and 
the  door  was  held  against  the  accused  by 
utbem,  bat  tbe  accused,  gun  in  hand,  stood 
guard  around  the  house  all  night,  and  the 
suD  rose  upon  him  next  morning  otlU  bent 
□pun  murder;  but,  it  being  Sunday  morn- 
ing, the  railroad  section  muster  ordered 
him  to  go  oB  with  his  gun,  which  he  did, 
still  proclaiming  his  purpose  to  kill  on 
sight.  At  another  time,  gun  In  baod,  be 
waylaid  tbe  deceased  standing  in  a  chim- 
ney corner  of  a  house  In  which  the  de- 
ceased was  secreted,  but  the  deceased  did 
not  come  out  of  tbe  house,  and  the  piia- 
oner,  being  discovered,  went  off.  Some 
fonr  weeks  after  tbe  first  fight,  on  the 
26th  day  of  December.  1886,  tbe  deceased 
went  to  the  house  (after  night)  of  his  wife 
or  bis  former  wiffe,  wbtch  was  on  the  same 
farm  with  tbe  prisoner,  where  the  pris- 
oner was  a  sort  of  head  man,  and  began  a 
dispute  with  his  former  wife.  The  pris- 
oner, bearing  where  he  was  and  what  he 
was  doing,  got  bis  gun.  and  hastened  to 
the  spot,  and  was  standing  under  cover  of 
tbe  darkness  In  tbe  chimney  comer  close 
by  tbe  deceased  as  be  stood  talking  with 
faia  former  wife.  The  prisoner  b^ng  tbas 
dlaeuTered.  mshed  around  tbe  comar  of 

the  faoase.  crying  out  **You  G  d  d  d 

son  of  a  bitch,  crack  your  lips,  and  I  will 
blow  your  brains  oat!"  shot  at  once, 
shooting  the  deceased  through  tbe  head, 
and  killing  him  instantly.  An  old  broken, 
nniiKd.  and  unloaded  pistol  was  fonnd 
under  the  1^  of  tbe  deceased  as  he  lay 
opon  the  ground,  and  the  accused  said  tbe 
deceased  offered  to  shoot  falm  with  tbis 
pistol,  and  be  shot  In  self-defense  only; 
and  tbe  doctor  testified  that  this  pistol 
could  not  have  been  drawn  after  the  de- 
ceased was  shot,  but  It  does  not  follow 
that  be  did  not  attempt  to  draw  It  after 
the  nttaek  was  made  on  him,  or  that  it 
did  not  fall  ont  of  bla  pocket  as  he  fell. 
However  this  may  be,  tbe  accused  was 
the  attacking  party,  and  he  made  this  at- 
tack after  namerous  and  often-repeated 
threats  to  kill  the  deceased.  He  has  him- 
self testified  in  the  case;  and  he  Isstudioas 
to  exclude  the  conclusion  that  beever  saw 
Joe  Robinson  after  the  fight  wltbont  at- 
tacking him.  After  speak  ing  of  tbe  quarrel . 
he  says:  **I  then  went  home  and  took 
my  gnn  and  went  down  to  the  shaiity  to 
look  for  Joe  Robinson.  I  knocked  at  the 
dour  and  asked  for  Joe  Robinson.  Ridley 
said, '  Yes,  be  is  in  here,' but  would  not 
opoitbedoor,  I  do  not  remember  whether 
I  tried  to  break  open  the  window  or  not. 
I  told  Joe  Robinson  T  intended  to  shoot 
bim  if  he  did  out  take  back  what  he  had 
said  about  my  wife.  Being  unable  to  get 
Id  the  boose,  I  went  borne,  and  the  next 
morning,  abontBonrlse,!  went  back  there, 
looUng  for  Joe  Bobinson.  From  tbat 


time  I  did  not  see  Joe  Robinson  antll  tbe 
time  of  the  killing.  I  was  at  Wiseman's, 
but  did  not  see  Joe  Bobinson,  and  did  not 
know  tbat  he  was  there."  (This  is  tbe 
place  where  be  te  said  to  have  been  lying 
In  wait,  guQ  In  band,  and  wbereoneof  tbe 
witnesses  told  Joe  Robinson*  "There is 
Randall  Watson  looklngforyon  with  that 
same  gun.**)  Tbe  intimation  Is  that  if  he 
had  seen  bim  be  would  have  killed  bim  be- 
fore he  did.  He  constantly  kept  to  the 
front  the  abuse  spoken  uf  his  wife,  bat  it 
will  be  remembered  that  Joe  Robinson 
bad  Intimated  a  dangerous  knowledge  of 
the  prisoner's  past  life,  proclaiming  him  a 
fugitive  from  justice,  u  mnle  tbief,  and  a 
murderer  at  large.  Whether  tbis  intima- 
tion had  any  effect  in  keeping  alive  for 
fonr  weeks  this  unfalllngdeterminatlon  to 
kill  we  do  not  know.  Tbe  accused  said 
that  when  he  fired  tbe  fatal  shot  Joe  Rob- 
inson was  advancing  opon  him  with  a 
pistol  pointed,  threatening  to  kill  him, 
but  this  Is  contradicted  b.v  the  other  wit- 
nesses, who  say  that  Randall  Watson 
ruKhed  from  hie  place  behind  the  chimney, 
gun  In  baud,  declaring  bis  purpose  to 
shoot  at  once,  ebouting  at  close  quarters, 
and  with  fatal  effect.  The  Jnry— tbe  proper 
triers  of  the  welghtof  tbe  testimony— have 
found  that  tbe  killing  was  willful  and  de- 
liberate, and  with  malli:e  aforethought, 
and  was  murder  in  the  first  degree,  and 
this  verdict  Is  abundantly  sustained  by 
the  evidence  In  the  record ;  and  we  are  of 
opinion  tbat  the  clrcnlt  court  did  not  err 
In  overruling  the  motion  fur  a  new  trial, 
and  properly  refused  to  set  aside  tbe  ver- 
dict, and  that  there  is  no  error  In  this  ac- 
tion of  the  trial  court. 

It  only  remains  to  Inqnlre  whether  there 
was  error  to  the  pre]ndiee  of  tbe  plaintllT 
In  error  as  to  the  Instmctlonsglvenby  the 
Judge  of  the  court  to  the  Jury  as  to  the 
law  of  tbe  case.  Tbe  second  exception  Is 
as  to  the  refnsal  of  the  court  to  give  the 
instructions  asked  for  by  the  accused, 
nambered  1,  2,  and  8,  and  giving  in  lieu 
thereof  those  numbered  9, 10,  and  11.  The 
first  instruction  was  as  follows,  as  asked : 
"The  court  Instructs  the  jury  that  If  they 
believe  from  the  evidence  tbat  the  prison- 
er at  tbe  time  tbat  he  fired  tbe  fatal  shot 
was  acting  In  tbe  heat  of  passion  engen- 
dered by  the  slanderous  words  spoken  by 
the  deceased  about  the  wife  of  the  prison- 
er, which  were  In  themselves  calculated  to 
provoke  a  hlffh  degreie  of  violence,  then  the 
kilting  wtiuld  be  murder  in  the  second  de- 
gree, unless  they  further  believe  from  the 
evidence  that  a  sufficient  time  had  elapsed 
slncetlieslunderuuB words  were  spoken  for 
the  passions  engondered  thereby  to  have 
cooled  and  subsided,  and  tbat  the  prison- 
er then  shot  Joe  Robinson  from  a  wlllfal, 
deliberate,  and  premeditated  purpose  to 
kill  him."  InHtead  of  this  the  court  gave 
the  following:  "The  court  instructs  tbe 
Jury  that  If  they  believe  from  the  evidence 
that  tbe  prisoner  at  the  time  he  fired  the 
fatal  shot  was  acting  In  the  beat  of  pas- 
sion engendered  by  slanderous  and  abusive 
words  spoken  by  the  deceased  about  the 
wife  of  the  prisoner,  which  were  In  them- 
selves calcnlated  to  provoke  a  high  degree 
of  violence;  that  a  sufficient  time  bad  not 
dapeed  riaee  the  words  were  spoken  fur 
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the  poBsloQS  eugendered  thereby  to  er>ol 
and  aubslde.— then  the  killlnK  U  murder  In 
the  second  degree.  But  If  the  jary  believe 
from  the  evidence  that  a  sufficient  time 
had  elapised  Blnce  the  Blaoderoun  and 
abusive  words  were  spoken  (or  the  pas- 
sions engeDdered  thereby  to  cool  and  sub- 
side, and  that  afterwards  KandaU  Watson 
went  to  the  placn  of  the  fatal  encounter, 
armed  with  a  deadly  weapon,  fur  the  pur- 
pose of  killing  Joe  Robinson  on  account 
of  the  slanderous  and  abusive  words  so 
spoken  of  bis  wife,  and  did  kill  htm  on  that 
account,  wiUfnily,  and  with  malice  and 
premeditation,  then  Randall  Watson  is 
2ullty  ot  murder  In  the  first  degree. " 
Tta«>re  Is  no  error  In  this  Instruction.  It  Is 
correct  in  all  respects,  and  clearly  ex- 
pounds the  law  upon  the  subject  in  hand. 
The  first  instruction  asked  and  refused 
w£iB  substantially  the  same,  and  was  in 
fa4:t  given  when  the  ninth  was  civen. 

The  second  instruction  asked  by  the  ao- 
cused  was  as  follows:  "The  court  In- 
structs the  jury  that  If  they  believe  from 
the  evidence  that  before  the  time  of  the 
fatal  encounter  Joe  Robinson  bad  threat- 
ened to  beat  or  kill  Randall  Watson,  that 
such  threats  had  been  communicated  to 
Randall  Watson,  and  If  they  further  be- 
lieve from  the  evidence  that  at  the  time 
of  the  enconnter  and  before  the  fatal  shot 
was  fired  Joe  Robinson  did  some  overt  act 
from  which  Randall  Watson  could  reason- 
ably inter  that  Joe  Robinson  was  about 
to  execute  the  said  threats  by  killing  him 
or  doing  him  some  serious  bodily  harm, 
then  the  killing  of  Joe  Robinson  by  Ran- 
dall Watson  would  be  excusable  homicide, 
and  not  murder."  In  lieu  of  the  words, 
**  then  the  killing  of  Joe  Robinson  by  Ran- 
dall Watson  would  be  excusable  homicide, 
and  notmurder,"  the  rolluwlng,'*and  that 
Randall  Watson  killed  Joe  Robinson  to 
prevent  him  from  killing  him  or  doing  him 
serious  bodily  harm,  then  the  Jury  must 
find  the  prisoner  not  guilty,"  were  given. 
Tbpse  words  were  not  Injurious  to  the 
prisoner,  but  more  favorable  than  those 
asked  by  him,  and  his  exception  to  them 
Is  groundless. 

The  third  Instruction  asked  by  the  pris- 
oner was  as  follows:  "II  the  jury  believe 
from  the  evidence  that  Randall  Watson 
went  to  the  place  of  the  fatal  encounter 
for  the  purpose  of  stopping  the  disturb- 
ance there,  and  to  demand  an  apology  for 
the  grievous  and  abusive  words  he  bad 
spoken  of  the  wife  of  Randall  Watson,  and 
that  he  did  demand  of  Joe  Robinson  an 
apology,  but  that  the  said  Robinson,  In 
response  to  a  demand  for  an  apology, 
gave  none,  but  advanced  upon  the  prison- 
er with  a  pistol,  then  the  shooting  by  Ran- 
dall Watson  was  excusable  homicide,  and 
notmurder."  In  lieu  of  this  the  court  gave 
the  following:  "The  court  instructs  the 
Jury  that  If  they  believe  that  Randall  Wat- 
son went  to  the  place  of  the  fatal  encoun- 
ter for  the  purpose  ol  peaceably  stopping 
the  disturbance  there,  and  for  the  purpose 
of  peaceably  demanding  an  apology  of  Joe 
Robinson  for  the  grievous  and  abusive 
words  spoken  of  his  wife,  and  that  he  did 
not  go  there  for  the  purpose  of  killing  Joe 
Robinson,  or  of  having  a  difficulty  with 
him  in  the  event  he  shoald  rdnw  to  give 


the  required  apology,  and  that  Randall 
Watson  did  go  there  and  peaceably  en- 
deavor to  stop  the  disturbance,  and  did 
peaceably  demand  an  apology  of  Joe  Rob- 
inson, and  that  Joe  Robinson  refused  to 
give  the  apology,  but  advanced  upon  Ran- 
dall Watson  with  a  pistol,  and  that  Ran- 
dall Watson  killed  Joe  Robinson  under  the 
belief  that  ft  was  necessary  to  save  his  life, 
or  himself  from  some  bodily  injury,  then 
the  Jury  must  find  him  not  guilty."  The 
plaintiff  iu  error  earnestly  contends  that 
the  giving  of  this  Instruction  was  greatly 
to  his  pi-ejndlce,  and  was  erroneous  in  that 
the  word  "peaceably"  was  inserted  there- 
in four  tlmee.  Bat  this  Instruction  cor- 
rectly expounds  the  law  upon  the  subject. 
The  theory  of  the  instruction  asked  by  tne 
accused  was  tiiat  the  purpose  of  stoppiug 
the  disturbance  was  an  act  of  peace,  and 
not  of  battery,  and  only  in  rhat  sense 
could  it  liegiven  properly  to  the  Jury.  The 
accused  could  not  rightfully  ask  the  court 
to  instruct  the  Jury  that  he  had  a  right  to 
go  there  to  stop  the  disturbance  by  mak- 
ing a  greater  disturbance,  to  stop  a  quar- 
rel by  the  act  of  killing  the  participants, 
to  seize  upon  the  situation  into  which  he 
had  surprised  his  enemy,  whose  life  he  had 
been  so  long  and  so  openly  seeding,  to  con- 
summate his  ch«!rlshed  purpose  of  murder, 
to  cover  his  murderous  purpose  by  a 
show  of  protecting  the  peace, — to  do  tbU 
was  murder.  But  If  be  went  on  a  mission 
of  peace,  to  peaceably  stop  a  disturbance, 
and  to  peaceably  demand  an  apology  for 
his  cause  of  quarrel  with  the  deceased, 
then,  If  be  thus  stood  and  acted  bona  Ode 
In  the  attitude  and  played  the  role  of 
peace-maker,  and  so  peaceably  acting 
was  assaulted  with  a  deadly  weapon, 
drawn  and  aimed  at  bis  life,  and  hlUod 
his  assailant  in  self-defense,  then  the  Jury, 
finding  this  to  be  true,  should  have  found 
him  not  guilty.  This  was  the  claim  he  set 
up,  with  the  addition  that  his  purpose 
was  to  kill  on  sight  unless  the  apology 
was  promptly  forth-coming,  which  apol- 
ogy be  said  he  expected  to  get.  The  In- 
struction, as  amended,  was  well  adapted 
to  meet  the  line  of  evidence  set  up  by  the 
accused  in  his  own  defense,  and  was  prop- 
erly given  by  the  court,  and  we  perceive 
no  error  in  that  action  of  the  court. 

There  were  other  instructions  given  by 
the  court  at  the  motion  ot  the  accused 
and  of  the  commonwealth, no  objection  to 
which  have  been  ut^ed  in  this  court,  and 
which  appear  to  be  plainly  right.  This 
disposes  of  all  the  exceptions  upon  the  rec- 
ord and  all  the  assignments  nf  error  here, 
and  upon  the  whole  case  we  perceive  no 
error  in  the  ac  tlon  of  the  clrcaltcourt,  and 
the  Judgment  of  that  court  la  the  ease  will 
be  afiirmed  here. 

Faumtlbbot  and  Hinton,  JJ.»  dissent 
ing. 

MoTLET  et  al,  T.  Frank  et  a/. 

(Swjpreme  Court  ctT  Appeals  of  Finrfttto.  B^b. 
B,  1191.) 

AsuamtjniT  vob  Bbrbvit  or  Cbbditobs  —  Paar- 
■Bsiraw— lanmoFKHr— Fbaud— BviDBiroB. 
1.  When  a  oroditar  files  a  bill  attaokiiiit  Xb» 

validity  of  an  assignment  lot  the  benefit  ol  oced- 
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ttBW  on  tte  gronnil  flwt  a  prefarfefl  tAaSm  totha 
debtor's  mouer  is  fictitious,  and  that  tbe  mother 
waa  in  fact  a  secret  partner,  and  obtoloB  an  In- 
tonction  against  the  payment  of  that  dalm,  but 
ails  for  more  than  a  year  to  addnoe  any  evidence 
to  aabstantiate  the  obarfies  of  the  bill,  which  are 
nwoiflcally  denied  by  the  answer  settinfr  cot  bow 
the  debt  was  oontracted,  tJie  injunction  is  prop- 
erly dissolved  upon  the  motion.of  the  preferred 
creditor. 

S.  The  failure  of  the  court  to  pass  apon  ex- 
fieptions  taken  to  the  deposition  of  one  of  defend- 
aDis  ia  Immaterial,  where  the  deposition  is  not 
considered  in  determining  the  case,  but  the  in- 
}iiiioti(Hi  is  dissolved  npon  the  bill  and  answer, 
llMre  being  no  evidenoe  to  support  the  bill. 

S.  Wbare  the  boaiueaB  u  carried  <m  by  one 
vMbla  partMr,  who  la  known  to  the  cieditor  to 
be  advertlaed  as  the  sole  proprietor  of  the  firm, 
soch  partner  has  power  to  assign  the  firm  assets 
to  pay  his  individual  debte  In  preferenoe  over 
partnarshlp  creditors. 

Berkley  A  Hartiaon,  Green  A  IdiUer,  and 
Ratheriiard  A  Page,  tor  appellaDta.  Pea- 
truB  A  Hania  and  Quy  A  tilUtam,  for  ap- 
ptilees. 

Fauntlbbot.  J.  Tfata  is  an  appeal  from 
a  decree  of  the  circuit  court  m  the  town 
of  DauTlUe,  Va..  pronounced  on  the  22d 
of  January,  188ft,  In  an  Injunction  suit  de- 

Sndlng  In  aald  court.  In  wbicli  A.  H. 
otley.  A.  U.  Motley,  Jr.,  and  Jamee  A. 
Tliomai*,  jDerchants  doing  bnaineee  under 
the  firm  name  and  etyle  ol  A.  H.  Motley 
A  Co.*  an  complainants,  and  the  Frank 
Tobacco  Company  and  others  are  deiend- 
ants.  The  record  dtoclosee  the  foHowlnff 
caaer  In  NoTember,  1887.  h.  B.  Frank, 
who  did  business  under  the  style  of  the 
Frank  Tobacco  Company  In  Danville, 
Ta.,  aSBlKned  by  deed  all  bis  property  and 
aaaets.  as  well  those  In  his  business  of  the 
Frank  Tobacco  Company  as  his  private 
property.  Includlns  evMi  bia  exemptions, 
to  1^.  D.  WUdman,  In  trust  to  secure  his 
creditors  In  six  classes.  In  the  second 
«lass  Is  a  debt  due  to  Mrs.  F.  Frank,  the 
mother  of  the  xrantor,  a  debt  due  to 
Peon  A  Risen,  a  debt  due  Montonl  & 
Co.,  of  Charleston,  S.  C,  and  a  debt  due 
to  A.  H.  Motley  &  Co.,  thoogrh  not  all 
of  the  debt  due  to  them.  This  deed  was 
recorded  on  the  3d  day  ol  November,  1887, 
and  on  the  8tb  ol  November,  1887,  appel- 
lants filed  their  bill  In  the  corporation 
court  ol  Danville,  which  was  subsequent- 
ly removed  tn  the  circuit  court  of  Dan- 
Tille,  aasailins  the  validity  of  the  deed  for 
frand,  and  the  bona  Odea  of  the  debt 
secured  to  Mrs.  F.  Frank  therein,  and 
praying;  fur  an  Injunction,  which  tliey  ot>- 
tained  on  the  8th  of  November,  1^7,  re- 
straining  the  execution  of  the  said  de^ 
of  trust,  and.  among  other  things,  re- 
•trainlDsr  and  enjoining  the  payment  uf 
the  debt  of  $8,090,  secured  to  Mrs.  F. 
Frank,  until  the  lurtber  order  of  the 
court.  On  the  appellant's  application, 
also,  the  trustee  named  In  the  deed  was  re- 
moved, and  a  receiver  was  appointed  in 
bis  stead,  to  whom  the  trustee  turned 
orer  all  Che  trust  property.  The  bill 
ehaifcea  that  the  Frank  Tobacco  Compa- 
ny was  composed  of  one  S.  Llebman,  L. 
B.  Frank,  and  several  others,  (notnamed,) 
male  and  female,  of  the  Immediate  rela- 
tions, comieetlonB,  and  friends  ol  said  L. 
B.  niuiks  that  8.  Uebman  was  a  secret 
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partner  of  L.  B.  Frank ;  that  Mrs.  Fanny 
Frank  was  also  a  secret  partner,  and  that 
Meyer  Frank  was  a  secret  partner;  and 
that  the  debts  secured  in  the  deed  to  Mni. 
F.  Frauk  and  Meyer  Frank  were  flctlttoua 
debts,  and  "only  preteuses  to  throw  the 
assets  of  the  Frank  Tobacco  Cumpuny 
Into  the  hands  of  the  rtjlativesuf  L.  B. 
Frank."  Upon  these  allegations  of  ihe 
bill  S.  Llebman  was  enjoined  from  makinfc 
any  disposition  of  his  property,  real  and 
personal,  and  the  receiver  was  directed  to 
take  charge  of  all  his  property.  In  addi- 
tion to  all  the  property  embraced  In  the 
deed  of  trust.  At  the  edsulue  term  (Jan- 
nary,  1888,)  of  the  huBtlogs  court,  the  an- 
swers of  Mrs.  Fanny  Frank  aud  of  L.  B. 
Frank  and  Meyer  Frank  were  filed,  deny- 
ing and  explicitly  putting  to  issue  all  the 
material  charges  made  in  the  bill,  and  the 
case  was  then  removed  to  the  circuit 
court,  the  term  of  which  began  January 
16, 18X8.  At  that  term  the  complainants 
were  In  total  default  of  all  testimony  to 
sustain  the  harsh  allegations  of  their  bill, 
althoogh  over  two  mouths  bad  elapsed 
since  they  obtained  the  Injunction,  and 
Mrs.  F.  Frank  moved,  npon  her  answer, 
to  have  the  Injunction  dissolved;  where- 
upon the  complaluants  moved  for  a  con- 
tinuance, and  filed  an  affidavit  that  they 
Intended  to  take  the  testimony  of  wit- 
nesses beyond  the  limits  of  the  state 
which  was  essential  to  their  cause,  and 
thereby  they  obtained  a  continuance.  At 
the  January  term,  1889,  after  the  in]nne> 
tlon  had  been  standing  for  18  m<mths  and 
14 days, Mrs.  F.Frank  again  moved  tudls* 
solve  the  Injunction,  when,  the  complain- 
ants not  having  taken  evidence  to  sustain 
the  charge  of  the  bill  impeaching  the  good 
faith  of  her  claim,  or  that  she  was  a  part- 
ner In  the  Frank  Tobacco  Company,  and 
offering  no  excuse  lor  thidr  default,  and 
answering  the  inquiry  of  the  court  whether 
they  knew  of.  or  expected  to  produce,  any 
proof  to  snstaln  their  bill  against  Mrs.  F. 
Frank'sclalm,  that  they  did  not,  the  court 
dissolved  the  injunction  an  to  her,  and  or- 
dered that  the  amount  of  her  claim  be 
paid  to  her.  From  this  order  this  appeal 
is  taken;  and  the  solequestiontordectslon 
by  this  court  Is  whether  the  circuit  court 
was  right  In  rendering  the  decree  com- 
plained of. 

The  bill  was  filed  and  the  Injunction  ob- 
tained upon  a  charge  of  fraud,  November 
8. 1887.  It  was  promptly  answemd  by  all 
the  defendants,  and  by  Mrs.  Frank,  deny- 
ing each  and  all  the  allegations  of  fraud, 
and  substantiating  her  claim,  and  calling 
for  proof.  She  notonly  denies  the  charges 
of  the  bill  so  far  as  they  affected  her  debt 
and  her  rights,  butstie  showed  specitlcaLly 
when  and  how  the  debt  uecured  to  her  in 
the  deed  of  trast  had  been  made,  thus  en- 
abling the  complainants  to  ssaail  and  re- 
fute her  statements  if  they  could ;  and  she 
denied  that  she  was  ever  a  partner  in  the 
Frank  Tobacco  Company,  or  that  sbecon- 
tribnted  anything  to  Its  capital  as  a  part- 
ner, or  that  there  was  any  other  partner 
in  the  firm  than  L.  B.  Frank;  and  she 
showed  that  her  money  had  been  loaned 
to  him  for  his  said  business,  and  waa  used 
by  bim  In  It.  The  injunction  restraining 
her  rlffhts  and  chargliiic  fraud  had  been 
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held  against  ber  for  14  mratbs  awaltlngr 

firoof,  and,  when  none  was  offem],  tbe  in- 
anetlon  was  dtsBolved.  A  refasal  or  de- 
lay to  dissolve  tbe  Injnnction  as  to  ber 
would  bare  worked  a  protracted  and 
barah  Injustice  to  ber,  and  would  bave  In- 
dulged tbe  complainants  In  systematic 
negligence  and  inexcusable  wrong.  See 
Moore  y.  Steelraan,  80  Va.  381.  Where  the 
answer  denies  all  tbe  grounds  of  equity 
set  up  In  the  bill,  and  those  gronndu  are 
nnsnstained  by  proof,  tbe  injonction 
most  necessarily  be  dissolved.  Hoj?an 
V.  Duke,  20  Orat.  244.  It  in  assigned 
as  error  that  tbe  court  refused  to  pass 
npon  exceptions  taken  by  complainants 
to  certain  depositions  filed  by  tbo  de- 
tendants.  The  coart  did  not  eonelder  tlie 
depositions,  but  dissolTed  the  Injunction 
because  no  testimony  had  been  prodneed 
to  sustain  tbecbni^es  in  tbe  bill  that  Mrs. 
Frank  was  either  a  member  ot  tbe  Frank 
Tobacco  Company,  or  that  her  debt  se- 
cured by  tbe  de»d  of  trust  was  flctltlous. 
In  the  total  absence  otall  proof  to  sustain 
the  bill  she  was  entitled  to  a  dissolution 
of  tbe  Inluoctlon  on  the  record  and  the 
case  ot  tbe  complainants,  withunt  consid- 
ering at  all  the  depositions  ot  the  defend- 
ants; and  tbe  court  stated  that  such  had 
beeo  Its  action.  In  their  third  alleged  er- 
ror the  complainants  say  that  they  did 
not  know  that  the  case  was  considered 
upon  the  deposition  of  the  witness  Meyer 
Frank,  after  they  had  stated  In  their  first 
assignment  of  error  that  it  bad  been  con- 
sidered on  that  deposition.  All  the  evi- 
dence taken  by  tbe  appellantH  was  upon 
the  one  single  point  of  tbe  alleged  secret 
partnership  between  L.  B.  Frank  and  S. 
JJebman.  Tbeyfalled  In  this.  The  agree- 
ment between  L.  B.  Frank  and  S.  Lleb- 
man  in  the  rineord  shows  upon  what  terms 
Iilebman  worked  for  tbe  Frank  Tobacco 
Company,  and  the  complainant  A.  H. 
Motley  blmneir  admits  that  be  knew  that 
L.  B.  Frank  wasedvprtlsedastbesole  pro- 
prietor ot  tbe  firm ;  and  if  they  had  proved 
even  that  Llebman  was  a  dormant  part- 
ner, atin  the  evidence  shows  that  Mrs. 
Frank  knew  nothing  of  that  fact  or  al- 
leged secret  relation  of  tbe  parties,  and 
that  she  dealt  with  L.  B.  Frank  alone, 
as  the  ostensible  sole  proprietor  of  the 
concern;  and  the  law  is  settled  that  the 
ostensible  partner  has  full  power  toatislKu 
the  firm  assets  to  pay  bis  individual  debts 
In  prelerence  over  tbe  firm  creditors.  Cam- 
mack  V.  Johnson,  2  N.  J.  Eq.  163,  and 
notes;  1  Colly.  Partn.  (6th  Ed.j  188,  189. 
"If  the  firm  was  open,  tbe  credit  wasgiven 
to  the  firm  and  the  goods  In  possession, 
and  tbe  partnership  creditor  should  be 
first  paid  out  of  them  ;  but,  if  the  partner 
be  unknown,  thecredlt  Is  given  to  the  visi- 
ble partner  only;  and  in  such  case  the  dis- 
covery ol  a  latent  partner  cannotglveany 
preference  to  a  partnership  creditor." 
Cammaek  v.  Johnsou,  enpra.  See,  also, 
the  case  of  Lord  v.  Baldwin,  S  Pick.  348. 
Tbe  answer  ot  Mrs.  Frank  gives  a  reason- 
able and  unsuspicious  account  of  her  debt 
due  to  her  from  L.  B.  Frank,  ber  son,— 
that  she  loaned  to  I*.  B.  Frank  (8,000  in 
Georgia  state  bonds,  which  were  bringing 
her  Interest,  upon  the  understaadlng  that 
be  should  pay  to  her  the  Interent  bo  soon  as 


he  used  the  money,  and  tb«i  return  to  ber- 
the  amount  in  money.  This  was  reasona- 
ble and  natural  for  a  mother.  Tiie  appel- 
lants have  failed  to  prove  tbecasemade  In 
their  bill  against  the  appellee  Mrs.  F. 
Frank,  and  our  judgment  is  that  the  decree- 
appealed  from  is  right,  and  It  mnat  bo- 
afflrmed.  •   

TniBBHUKB's  Aou'R  et  al.  v.  Jamiinm 
et  A/. 

(SuprnneOowrtfifA'ppetattff  Virginia.  Handi- 

89,  18BL) 

Bb8T  Ain>  Sbooitoabt  Evidbnob  —  Adhixistu- 
TOB*B  Boin>— IjOSS  ow  RsccHtv. 
The  entry  In  a  "flduoUvy  book,"  in  whtoh- 
C!ode  Va.  1649.  o.  189,  M.  snd  Code  1060,  o.  1^ 
S  1,  required  the  clerk  of  the  court  to  keep  a  reo- 
ordof  personal  re[H?esentativeB  and  their  sureties, 
is.  in  the  abseuce  of  thu  bond  and  other  records^ 
which  were  lost  during  the  war,  suiBcient  to  show 
the  fact  of  the  suretyship  of  the  persons  named 
therein.  EbHTON  and  RicaiBDsoK,  JJ.,  dissent, 
ing. 

W.  W. 6o7icfoo,forappelIautB.  J.F.Huh. 
bard.  Con  way  Skada,  and  George  i*.  Hard, 
for  appellees. 

Faunti-srot,  J,  This  is  an  appeal  by- 
the  personal  representative  of  Thomas  N. 
Tlmberlake,  deceased,  and  the  personal 
representative  of  B.  B.  Jones,  deceased, 
from  a  decree  of  the  circuit  court  of  New 
Kent  county,  rendered  October  27,  1888,  la 
a  Halt  pending  in  the  aaid  court  in  the 
name  of  the  belrs  and  distributees  ot  Tsaae 
S.  Jennings,  deceased,  complainants  orig- 
inally, against  A.  1.  E.  Jennings,  adminis- 
trator of  I.  S.  Jennings,  deceased,  an^ 
Thomas  N.  Tlmberlake  and  H.  D.  Vaiden;. 
all  of  which  parties  defendant  being  dead,, 
tbe  suit  Is  proceeding  against  their  perw- 
sonal  repreeentatlves.  Tbe  suit  was  Instl- 
tuted  to  enforce  a  aettlement  of  the  eatato- 
acconnts  of  said  A.  I.  B.  Jennings  as  ad- 
ministrator of  the  estate  of  I.  S.  Jennings, 
deceased,  and  to  compel  payment  ot  &a 
balance  charged  to  be  due  from  the  said 
administrator  ot  I.  S.  Jennings  and  said 
T.  N.  Tlmberlake  and  H.  D.  Vaiden,  who 
are  allei^  to  bave  been  the  sureties  of 
the  said  A.  I.  E.  Jennings  upon  his  official 
bond  as  such  administrator  aforasald. 
The  said  Tlmberlake  and  Vaiden  In  their 
life-time  and  their  personal  representa- 
tives since  and  now  do  not  deny  positively 
that  tbe  said  Tlmberlake  and  Vaiden  were 
ever  sureties  on  the  administration  bond 
of  tbe  said  A.  I.  E.  Jennings,  administra- 
tor ot  I.  S.  Jennings,  deceased,  but  only 
to  the  best  ot  their  belief  they  were  not. 
and  A.  I.  E.  Jennings,  administrator,  In 
his  answer  also  says  that  he  does  "not 
think  "  that  they  were  his  sureties  on  hls- 
admlnistratlon  bond.  The  sole  Issue  now 
before  this  court  Is  whether  the  said  T.  N. 
Tim  berlake  and  H.  D.  Vaiden  were  sureties 
ot  said  A.  I.  E.  Jennings, as  administrator 
of  Isaac  S.  Jennings,  defeased,  on  hl» 
official  bond  as  such.  The  bond  itself ,  exe- 
cuted by  A.  I.  E.  Jennings  as  administra- 
tor of  Isaac  S.  Jennlugs,  deceased.  Is  not 
produced,  nor  Is  it  or  any  copy  of  it  to  bo- 
found  in  the  records  of  the  county  court 
of  New  Kent  county,  where  said  A.  T.  E. 
Jennings  qualified  as  administrator  ot  I, 
S.  Jennings,  deceased.  Tbe  only  tblnjc 
offered  and  relied  on      tbe  eomplalBaDta 
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1. 8.  JenBlBga*  dUtrtbnteea  aa  record  erl- 
^owe  of  tbe  execatton  o!  the  natd  admlntaK 
tntor'B  bond  by  tbe  aaid  T.  N.  Tlmberlake 
and  H.  D.  Yaldm  as  auretiee  thereon  Is 
an  entry  In  a  book  produced  and  claimed 
by  tbe  complulnants  to  be  the  fiduciary 
book  wblch  was  kept  by  the  clerk  of  tlie 
county  court  of  Hew  Kent  county  aa  the 
record  of  the  executorial  aud  administra- 
tion bonds,  la  that  bouk  tbe  genaine 
''fldnclary  book,"  and  is  tbe  entry  In  It, 
rdled  on  by  tbe  complainants.  condualTe 
«rid«ice  ol  the  execution  of  said  bond  by 
A.  I.  E.  Jennings,  and  T.  N.  Timberlake 
and  H.  D.  Valden  as  bis  sureties,  la  the 
absMice  of  the  bond  itself?  Tbe  court  be- 
low has  said  lu  tbe  decree  of  October  27, 
1SS9.  complained  of.  that  it  is,  and  this  ap- 
peal la.  ou  this  Isane,  from  that  decree. 

It  ifl  not  dlapnted— but  is  a  fact  In  the 
record — tbat  A.  1.  E.  Jennlnss  did  qualify 
as  tbe  administrator  of  I.  S.  Jeunlngs,  de- 
ceased, lu  the  county  court  of  New  Kent 
county,  on  tbe  8tta  of  December,  1859.  and 
did  then  give  bond  cui  such,  with  some  one 
or  more  aa  bis  BDretles;  and  the  only 
qneation  here  In  issue  Is,  who  were  these 
soKtles  ?  Tbe  Code  of  184y.  c.  183,  §  1 ,  aud 
the  Code  of  1860.  c.  182.  §  1,  require  tbe 
clerks  ol  the  courts  to  keep  a  record  In  a 
book  of  all  tbe  personal  representatlTes. 
their  Koreties,  etc,  Tbe  act  of  1869-70.  e. 
293.  chanKed  this.  No  minute  book  of  1859 
Is  produced,  and  no  bond ;  but  It  la 
prove<l  that  the  must  important  of  the 
reeorda  of  New  Kent  county  court's  clerk's 
ofllce  were  takra  to  Richmond  In  18SS  for 
etfety  aud  were  deposited  In  the  state- 
hnnee.  ajid  were  doubtless  burned  there 
in  1885.  The  sole  evidence  adduced  as  rec- 
ord evidence  Is  this  book,  called  a  "  Fidu- 
ciary Book,"  which  is  said  to  bare  been 
taken  tosome  northern  state,  and  restorer! 
after  tbe  war.  This  book  contains  an 
entry  of  A.  I.  E.  Jennings  as  admtnlstra< 
tor  or  Isaac  8.  Joinings,  deceased,  and  of 
Thomas  N.  Timberlake  and  H.  D.  Valdon 
as  his  sureties,  in  a  bond  In  the  penalty  of 
94.000  of  8tta  of  December.  1869.  Thomas 
Barham.  as  commissioner  In  chancery, 
•ays  tbat  of  his  own  knowledge  Timber^ 
lake  and  Vald«i  were  sureties  upon  the 
official  bond  of  A.  I.  E.  Jennings,  admbils- 
trator  of  Isaac  S.  Jennlngft,  deceased,  but 
the  court  sustained  an  exception  to  bis 
fpse  dixit  as  evidence.  Madison  1.  Martin 
testifiea  that  there  was  an  entry  made  in 
this  "fiduciary  book"  in  1866.  of  Andrew 
J.Martin,  as  administrator  ol  Mary  T. 
Timberlake,  when  it  sbould  bave  been 
Vadleon  I.  Martin,  etc.  John  Q.  Oreeo 
testtfles  to  the  bDmlng  of  the  state-bouse 
in  Blcbroond;  and  O.  M.  Chandler  to  the 
mnoval  of  tbe  records  of  the  county  court 
of  New  Kent.  In  1862,  to  Richmond. 
Tbe  testimony  Is  that  this  entry  of  A.  I. 
Jennings  as  administrator  of  I.  S.  Jen- 
nings, deceased,  and  T.  N.  Timberlake  and 
Uniry  D.  Valden  as  his  sureties,  was  in 
what  was  In  1869  kept  as  the  fiduciary 
book  Id  tbe  clerk's  ofilce  of  the  county 
eonrt  of  New  Kent  county.  In  accordance 
with  the  requiremmts  of  the  law,  and 
was  In  Uie  handwriting  of  John  D.  Chrls- 
tlaa,  who  was  then  tbe  clerk  in  that  office 
of  that  court.  Tbla  case  la  one  of  tbe 
uny  occadoned  by  the  doatmctlon  or 


derangement  of  conrt  records  and  record 
evidence  In  the  counties  of  Virginia  by  tbe 
casualties  of  war,  and  tbe  extraordinary 

circumstance  compel  a  departure  from 
the  strict  and  beaten  track  of  record  evi- 
dence. There  la  an  entry  in  a  book  Iden- 
tified and  fully  proved  to  have  been  the 
one  kept  In  the  clerk's  office  of  the  county 
conrt  of  New  Kent  county,  In  the  hand- 
writing of  tbe  tben  clerk,  John  D.  Chrls- 
tlan.as  the"  list  of  flduoiaries,*'as  required 
by  the  Codes  of  1840  and  I860,  which  fully 
proves  that  A.  I.  E.  Jennings  did  duly  quali- 
fy as  administrator  of  I.  S.  Jennings,  de- 
ceased.and  T.N. Timberlake  and  Henry  D. 
Vdiden  8B  hlB  suretiea  us  such  adminltstra- 
tor,  Decern ber R,  1R59.  Our  judgment  Is  tbat 
the  decree  complained  of  is  without  error 
In  holding  the  estates  of  T.  N. Timberlake, 
deceased,  and  Henry  D.  Valdffli,  deceased, 
liable  as  suretiea  aforesaid,  and  tbe  said 
decree  must  l>e  affirmed. 

Lacy,  J.,  absent.  Hinton  and  Ricbabd- 
BOH,  JJ.,  dissent.  Lbwu,  J.,  concurs. 


B4Bton'8  Ex'r  V.  Brent  et  &L 
ifiuiprma  Court  of  AppeaU  of  rfnrlnla.  Jan. 

7BA0I>ULBVT  CONVBTANOSa — ESTOPFSL. 

1.  In  the  absence  of  a  ststnte  probibltlng  pref- 
erences by  an  insolvent  debtor,  a  deed  by  an  In- 
solvent to  his  wife,  in  consideration  of  tbe  re- 
lease of  bona /de  debts  dae  from  him  to  third 
perttms,  Is  valid. 

S.  ui  ^5  defendant  conveyed  property  to  a 
bank  to  seonre  bis  notes  to  a  third  person,  but 
the  deed  was  not  properly  acknowledged.  In 
1878  he  gave  a  deed  of  tniat  to  seoore  to  the  bank 
any  debt  for  which  he  shonU  be  liable  jointly 
with  H.  as  one  of  the  sureties  on  tbe  bona  of  the 
cashier  who  had  defanlted.  M.  Bonght  to  en- 
force the  deed  of  1878  for  oontribation,  olaimlng 
that  itwas  paramount  to  the  defectively  aoknowl- 
edgod  deed  of  1875.  Held  that,  since  the  bank 
had  knowledge  of  the  deed  of  1875,  and  oould  not 
set  ap  the  deed  (tf  1S78  against  it,  H.  oould  not 
do  80,  since  he  could  only  claim  through  the 
bank. 

Appeal  from  drcnlt  court.  Frederick 

county. 

Barton  A  Boyd  and  J.  J.  Williams,  for 
appellants.  Harrison  JtByrd,toT  apjKllee. 

Lewis,  P.  This  waa  a  creditor's  suit  In 
the  circuit  court  of  Frederick  county, 
brought  by  the  executor  of  D.  W.  Burton, 
deceased,  (the  appellant  here.)  to  subject 
the  property  of  the  defendant  E.  S.  Brent 
to  tbe  satisfaction  of  the  liens  thereon. 
Tbe  bill  charges,  among  other  things, 
tbat  a  certain  deed,  dated  March  6, 18isA, 
whereby  Brent  assigned  to  his  wife  all  bis 
interest  In  the  property  devised  to  her  by 
her  father,  was  without  couBlderatlon 
deemed  valuable  In  law,  and  is  therefore 
void;  and  the  prayer  is  tbat  the  deed  be 
set  aside  on  that  ground.  Tbe  facts  In  re- 
lation to  the  matter  are  these:  By  bis 
will,  the  late  George  W.  Baker,  the  (attaer 
of  Mrs.  Brrat,  devised  to  her  a  certain 
bouse  and  lot  in  Winchester,  with  provis- 
ion that.  In  the  event  of  her  dying  without 
Issue,  the  property  should  pass  to  tbe 
children  of  his  flrat  wife.   The  propertgr 
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WAS  afterwards  sold  ander  a  decree  In  a 
friendly  suit  In  chancery,  and  the  proceeds 
of  sale  were  ordered  to  be  In  reeled  tn  oth- 
er property,  to  be  held  subject  to  the  same 
limitation  as  that  prescribed  In  the  will. 
The  money  was  accordingly  Invested  In 
two  notes  of  Brent,  agKregatlnfc  abont 
98,000.  which  were  held  by  the  Shenan- 
doah Vall^  National  Bank,  and  which 
were  snpposed  to  hare  been  secured  on 
certain  real  estate  lu  Frederick  county  by 
a  deed  of  trast  from  Brent  to  TUman  Shn- 
mate,  trastee,  dated  November  1,  1876. 
The  deed,  however,  was  admitted  to  rec- 
ord upon  Brent's  acknowledgment,  taken 
by  Shumate  as  a  notary  public,  and  this 
acknowledg:ment  being  invalid  because  of 
Shumate's  Incompetency  to  take  It,  be  be- 
ing the  tmstee  In  the  deed.  It  is  conceded 
that  the  recordation  of  the  deed  is  void. 
Bowdeo  T.  Parrlsh.  86  Va.  67. 9  S.  £.  Bep. 
616.  The  testator  died,  and  his  will  was 
admitted  to  probate  In  the  year  1865.  Mr. 
and  Mrs. Brent  have  no  children, and  have 
never  bad  Issue,  so  that,  under  the  law  as 
it  was  at  the  testator's  death,  the  defend- 
ant Brent  took  an  estate  tn  the  honse  and 
lot  abuTO  mentioned  for  the  luint  lives  of 
himself  and  wife.  Breeding  v.  Davis.  77 
Va,  689.  It  does  not  appear  that  Mrs. 
Brent  had  any  other  property.  The  deed 
first  above  mentioned  recites  that  Brent 
is  Indebted  to  Baker  &  Co.  In  the  sum  of 
9264,  with  interest  from  January  24, 1878, 
and  to  C.  M.  Olbbons  In  the  sum  of  $106, 
with  Interest  from  March  6,  1&86,  and 
that  the  asslfcnment  to  Mrs.  Brent  was 
made  in  consideration  of  the  release  of 
these  debts.  The  circuit  court  held  that 
this  was  a  valuable  consideration  for  the 
asslgomeot,  and  apheld  the  aeslgument 
by  the  decree  complained  of.  We  are  of 
oplnon  that  in  this  particular  the  decree 
is  right.  There  Is  no  question  that  the 
debts  were  bona  Ode  and  subslsttng  obll< 
gatlons,  and,  looking  to  the  substance, 
rather  than  the  form,  of  the  transaction, 
it  is  the  same,  tn  effect,  as  If  the  assign- 
ment had  been  taken  by  the  above-men- 
tioned creditors  directly  to  themselves, 
and  the  Interest  had  been  afterwards  as- 
sispoed  by  them  to  Mrs.  Brent.  The  as- 
signor was  at  the  time  admittedly  insolv- 
ent; and,  had  the  transaction  assumed 
the  form  Just  suggested,  It  wonid  have 
presented  the  common  case  of  an  insolvent 
debtor  making  preferences  as  between  his 
creditors,  which  this  court  has  repeatedly 
held  is  neither  Illegal  norlmmoral  when 
not  prohibited  by  statnte.  Paul  v.  Bangh, 
85  Va.  956,  9  8.  £.  Bep.  829,  and  cases  cited. 
There  is  no  proof  of  fraud  In  the  transac- 
tion, nor  Is  fraud  pusttlvely  charged  In 
the  bill.  The  only  allegation  In  this  con- 
nection Is  that  the  assignment  was  with- 
out  a  valuable  consideration.  Nor  does 
the  evidence  show  that  the  consideration 
was  inadequate.  If  the  notes  in  which 
the  investment  above  mentioned  was 
made  were  worth  their  par  value,  the 
commissioner's  report  shows  that  the  de- 
fendant's life-interest  therein  would  be 
worth  9",1S2.2S.  But  the  evidence  does  not 
show  what  their  real  value  is,  and  there 
is  evidence  tending  to  prove  that  the  de- 
fendant's Interest  does  not  exceed  in  value 
tour  or  five  taondred  doUam.  It  1>  mani- 


fest that,  wlthont  first  ascertaining  the 
valne  of  the  notes,  no  correct  estimate  of 
the  valne  of  the  husband's  Interest  therein 
conld  be  made  from  the  life-tables,  accord- 
ing to  the  rule  laid  down  In  Strayer  v. 
Long,  86  Va.  667.  10  S.  E.  Rep.  574.  If  Id 
fact  the  consideration  for  the  assignment 
was  so  grossly  Inadequate  as  to  amount 
to  proof  of  fraud*  it  was  incumt>ent  on 
the  appellant  to  show  it,  and.  In  the  ab- 
sence of  such  proof,  the  transaction  mast 
stand.  The  case  Is  not  within  the  principle 
of  Blow  V.  Maynard,  3  Leigh.  29,  and  that 
class  of  cases  relating  to  post-nuptial  set- 
tlements; nor  is  It  within  the  principle  de- 
cided In  Yates  r.  Law,  86  Va,  117,  9  S.  E. 
Bep.  608,  for  here,  as  we  have  seen,  the 
consideration  is  shown  to  have  moved 
from  third  persons,  who  virtually  became 
the  purchnsers  of  the  husband's  In tereut, 
and  who  then  assigned  It,  or  caused  It  to 
be  assigned,  to  the  wife.  The  case,  there- 
fore, is  not  that  of  a  purchase  by  the  wife, 
but  rather  that  of  a  gltt  to  the  wife  by 
creditors  of  the  husband,  the  validity  of 
whose  debts  is  not  questioned. 

The  next  question  is  between  the  ap- 
pellees Brent  and  wife  and  the  api^ellee 
John  M.  Miller.  It  appears  that  Brent 
and  Miller  were  snreties  for  one  U.  M. 
Brent,  who  was  cashier  of  the  Shenan- 
doah Valley  National  Bank,  of  Winches* 
ter,  and  who,  as  such  cashier,  defaulted 
for  a  considerable  snm.  On  the  2Sd  of  Jan- 
uary, 1878,  the  appellee  Brent  conveyed 
certain  property  to  W.  L.  Clark  and  E.  H. 
Boyd,  In  trust  to  secure  certain  debts, 
and,  among  them,  "whatever  debt,  no 
matter  what  the  form  or  the  evidence  of 
It  may  be,  for  which  E.  S.  Brent  Is  bound, 
growing  out  of  his  liability,  jointly  with 
John  M.  Miller,  as  surety  for  H.  M.  Brent 
as  cashier, "  etc.  Some  time  after  tha  de- 
falcation occaired.  Brent  and  Miller,  the 
snretles.had  what  they  called  "a  final  set- 
tlement of  all  accounts  between  them  re- 
lating to  their  debts  due  in  the  said  bank 
by  reason  of  their  snretyehlp "  aforesaid, 
and  according  to  that  settlement  it  ap- 
pears that  they  were  jointly  liable  to  the 
bank,  as  such  sureties,  for  910,000.  Of  this 
sum  It  was  agreed  between  them  that 
Miller  would  assume  9tf,3il0  and  Brent 
91,800,  which  was  accordingly  done. 
Miller  executing  his  note  for  $8,200,  and 
Brent  executing  his  note  for  91, SOO.  with 
Miller  as  Indorser.  Miller's  note  seemH  to 
have  been  paid;  but  there  Is  still  a  bal- 
ance due  on  Brent's  note  of  9847.08,  for 
which  amount  Miller  claims  to  be  entitled 
to  a  Hen  by  virtue  of  the  deed  of  trust  of 
January  23, 1878,  and  which  lien,  he  Insists, 
1h  paramoant  to  the  trust-deed  of  Novem- 
ber 1, 1875.  The  circuit  sustained  this  con- 
tention, and  Id  this,  we  think,  there  was 
error.  The  Joint  liability  secured  by  the 
deed  of  January  28, 1878,  was  not  to  Miller, 
but  to  the  bank;  and  the  only  way,  there- 
fore, by  which  Miller  could,  under  any  cir- 
cumstances, become  entitled  to  the  Hecurl- 
ty  would  be  by  virtue  of  the  equitable 
doctrine  of  subrogation,  upon  his  paying 
the  money  due  by  Brent,  for  whom  he  la 
indnrser.  But  In  point  of  fact  he  has  not 
paid  any  part  of  It,  and  hence  the  doc- 
trine of  subrogation  faasno  application  to 
the  case;  and  even  U  be  had  paid  ttie 
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money,  hie  claim  woold  be  sabordlnate  to 
tbe  trast-deed  o(  Noremberl,  1875,  becaase 
be  eoold  only  claim  tbroagb  tbe  baok* 
and  tbe  bank  confewedly  had  actual  no- 
tiee  of  that  deed  before  the  deed  of  Jann- 
arySS,  1878,  was  executed.  Hopewell  r. 
Bank,  10  Leigb.  206.  227.  The  Harae  cod- 
■Ideratlon  ^ould  apply  If  the  suit,  so  tar 
as  Miller's  claim  to  tbe  benefit  of  a  prior 
lien  Is  concerned,  were  treated  aa  In  the 
nature  of  a  proceeding  qulH  timet.  In  ei- 
ther case  he  could  claim  only  through  the 
bank,  and,  If  the  bank  Is  affected  with 
notlceof  the  Invalldly  recorded  deed,—/,  e., 
the  deed  of  November  1, 1875,— he  (Miller) 
con'd  stand  upon  no  better  footing.  In 
such  a  case  the  surety  can  enforce  for  his 
own  exoneration  only  such  security  as  the 
creditor  has  against  the  principal.  Ste- 
phenson r.  Taverners.O  Orat.  ftflA;  SPom. 
Eq.  Jnr.  §  1417,  note  2.  Besides,  the  evi- 
dence Is  positive  that  Miller  himself  had 
notice  of  that  deed  before  the  execution  of 
the  last  one.  William  B.  Baker,  president 
of  the  bank,  In  his  examination  as  a  wit- 
ness before  the  commissioner,  was  asked 
this  qnestlon:  "Prior  to  the  23d  day  of 
•lannary,  1878,  was  John  M.  Miller  In- 
formed and  cognizant  of  the  deed  of  trust 
dated  the  Ist  day  of  November,  1875,  to 
Tllmao  Sbnmate,  trustee?"  To  which  he 
answered:  "He  wan."  Tbe  decree,  lu  the 
particular  last  mentioned,  must  therefore 
be  rereraed,  and  In  all  other  respects  af- 
firmed. 


MoVbiob'b  Ex'r  t.  Howard. 
ySuprem*  GoMrt  cf  Ap^Us  of  F^vinia.  April 

ImsBsr— AasKBHKNT  TO  Pat  ix  Fkssbkti. 
A  bond  reoitlng,  "in  oonsiaeratioD  of  pro- 
lanioiial  aervlOBt  wmereA  to  me  by  H.,  I  owe, 
and  hanbr  prcmlM  to  pi?  to  him,  tlOfOOO, "  is  a 
pmmiae  ox  payment  in  pnsMnti,  and  bean  in- 
terest  from  daw. 

S.  F.  BraeA,  tor  plalntlfl  In  error.  Q.  A, 
iiuBbbxcb,  for  defendant  In  error. 

Richardson,  J.  This  Is  a  writ  of  error 
to  a  Judgment  of  the  circuit  court  of  the 
city  of  Alexandria,  reuderedouthe23d  day 
of  September,  18tK>.  In  an  action  of  debt, 
wberfflnJohn  Howard  was  plaintiff  and 
S.  Feneuson  Beacb.  executor  of  William 
N.  McVeigh,  deceased,  was  defendant. 
Tbe  action  was  founded  on  the  following 
bond:  "910,000.  Richmond,  Va..  Jan'y 
Stb,  1878.  In  consideration  ofprofessional 
services  rendered  to  me  by  John  Howard, 
Esq.,  I  owe,  and  hereby  promise  to  pay  to 
him,  ten  thousand  dollars.  Wltnes<i  my 
band  and  seal,  this  day  and  year  above 
written.  W.  N.  McVeigh.  [Seal.]"  On 
tbe  bond  was  the  following  indorsement: 
"The  within  obligation,  to  the  extent  of 
nine  thousand  dollars,  (f&.OOO,)  is  secured 
by  a  first  Judgment  Uen  on  ample  real  es- 
tate in  Alexandria,  this  day  assigned  by 
me  to  Mr.  Howard.  W.  N.  McYbiob*. 
Richmond,  Jan'y  9tb,  1878."  The  bond 
was  also  indorsed  with  several  credits,  ag- 
gregatlng  about  97,000.  To  the  plaintiff's 
declaration  the  defendant  pleaded  as  fol- 
lows: "For  a  plea  to  tbe  plaintiff's  action 
the  defendant  says  that  his  testator.  Will- 
lain  N.  MeVelBh,  dnrlng  his  lUe-ttme^  paid 
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to  the  plaintiff  the  full  amount  of  money 
In  the  writing  obligatory  specified,  accord- 
ing to  the  tenor  and  effect  thereof.  And 
this  he  Is  ready  to  verify.  Wherefore, " 
etc.  For  a  further  plea  to  the  said  action, 
the  defendant  says  that  his  said  testator, 
during  his  life-time,  made  the  payments 
following  upon  the  said  writing  obliga- 
tory, vl*. : 

1883. 

Feb';  24.  Cash  per  Com*r  O,  W.  WatUes  «l,&t3  17 
Mar.    4.         ^  u        u  698  50 

1885. 

FeVy  80.  Frocoeda  John  T.  Cox  bond   618  S8 

"     "   C»8h  judgment  v.  AlPd  Chap- 
man  60  00 

JuDeS4.  Cash  per  a  W.  Wattles,  com'r  4,167  68 


Total   t8,814  85 

— And  this  he  la  ready  to  verify.  Where- 
fore," etc.'  "S.  FfSKousoN  Bbaoh,  Execu- 
tor." To  which  pleas  the  plaintiff  replied 
generally,  and  issue  was  Joined  thereon; 
and  thereupon  came  a  Jury,  etc.  On  the 
trial  of  tbe  cause  the  bond  and  the  Indorse- 
ments thereon  constituted  all  the  evidence, 
no  other  testimony  having  been  offered  on 
either  side.  Tbe  defendant's  counsel 
moved  the  court  to  give  to  the  jury  three 
several  instructions,  as  follows:  "(1)  On 
an  obligation  to  pay  monuy  at  a  future 
day.  Interest  runs  only  from  the  day  of 
payment,  and  not  from  its  date,  unless  In- 
terest from  date  is  expressly  reserved.  (2) 
The  obligation  sued  on  In  this  case  Is  an 
obligation  to  pay  money  at  a  future  day, 
when  payment  should  be  demanded,  and 
Interest  upon  It  runs  only  from  the  time 
of  demand  actually  made.  (S)  In  the  ab- 
sence of  any  demand,  specially  mtide  and 
proved,  the  Interest  ou  said  obligation 
runs  from  the  date  of  tbe  commencement 
of  the  suit."  But  tbe  court  refused  eacb 
of  these  instructions,  aud  the  defendant 
excepted.  Then,  on  the  motion  of  the 
plaintiff,  the  court  Instructed  the  Jury  that 
the  bond  sued  on  bore  Interest  from  its 
date,  and  to  this  ruling  the  defendantalso 
excepted.  The  jury  found  a  verdiccfor  the 
plaintiff,  as  follows:  "We,  the  Jury,  find 
the  issue  Joined  for  tbe  plalntlH,  and  that 
the  defendant  Is  Indebted  to  the  plaintiff 
In  tbe  sum  of  $7,652.63,  tbe  debt  In  the  dec- 
laration mentioned,  with  legal  Interest 
tbereon  from  tbe  25th  day  of  J  nne,  1885.  ** 
Motions  were  made  In  arrest  of  Judgment, 
to  set  aside  the  verdict  and  grant  anew 
trial,  but  the  court  overruled  these  mo- 
tions, and  entered  judgment  according  to 
the  findlug  of  the  Jury ;  and  to  this  action 
of  the  court  tbe  defendant  also  excepted, 
and  In  his  bill  of  exceptions  set  forth  the 
facts  and  all  the  evidence,  as  above  state<l. 
which  was  signed  and  sealed  by  the  court, 
and  made  a  part  of  the  record ;  and  the 
defendant  applied  for  and  obtained  «  writ 
of  error  and  sapersedean  to  said  Judgment 
and  rulings. 

All  the  evidence  adduced  on  both  sides 
at  the  trial  wu  tbe  bond  sued  on  and  the 
Indorsements  thereon.  The  defense  at^ 
tempt'^d  to  be  set  up  by  tbcdefendant  (tbe 
plaintiff  in  error  here)  is  presented  In  the 
three  Inetrnctions  asked  for  by  blm,  and 
refused  by  tbe  court.  The  first  instruction 
asserts  the  undeniably  correct  proposition 
as  an  abstract  question  of  law  that  on  an 
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int«reat  runs  only  from  the  day  of  pay- 
ment, and  not  from  Its  date,  unless  inter- 
rat  from  date  Is  expre^aly  reaerve<l ;  but  It 
baa  no  application  to  the  bond  sued  nn  in 
the  present  case,  as  will  at  once  appear 
from  tJie  langua^  ut  the  bond,  viewed  in 
the  light  of  repeated  decisions  of  this  court. 
Tlie  second  and  third  Instructiona  asked 
for  by  the  defendant  may  be  considered 
together.  They  were  clearly  founded  on  a 
misapprehension  of  the  legal  eHect  of  the 
bond  sued  on,  and  were  rightly  refused. 
They  are  as  follows:  "(2)  The  obligation 
sued  on  in  this  case  is  an  obligation  to 
pay  money  at  a  future  day,  when  payment 
should  bfi  demanded,  and  interest  upon  It 
runs  only  from  the  time  of  demand  actu- 
ally made;"  and  (3)  in  the  absence  of  any 
demand,  specially  made  and  proved,  the 
ioterest  on  said  obligation  runs  from  the 
date  of  the  commencement  of  the  suit." 
In  utter  disregard  of  the  grammatical 
sense  and  plain  import  of  the  words  em- 
ployed in  the  bond  it  la  assumed  in  the  sec- 
ond and  third  lustructlona  asked  for  by 
the  defendant  (1)  that  the  bond  sued  on  is 
one  which  obliges  the  obligor  to  pay 
money  at  a  future  day,  when  payment 
must  be  demanded,  and.  if  the  demand  of 
payment  be  not  then  made,  the  interest 
runs  unJy  from  the  time  uf  suit  brought; 
(2)  that,  inasmuch  as  there  was  no  proof 
of  a  demand  of  payment  made  prior  to  the 
bringing  of  the  suit.  Interest  cannot  be  re- 
covered except  from  the  time  the  suit  was 
commenced.  Is  the  bond,  in  tenor  and 
effect,  such  an  instrument  as  It  is  thus  as- 
sumed tube?  We  think  not.  Let  the  bond 
be  its  own  interpreter.  It  is  dated  Janu- 
ary 9, 1878,  and  the  plToCal  langnagels: 
**  In  consideration  of  professional  services 
rendered  to  me  by  John  Howard,  Esq., 
lowe.and  hereby  promise  to  pay  to  him." 
etc.  The  antecedent  words,  '*in  considera- 
tion of  professional  services  rendered  to 
me, "  etc.,  cannot  by  possibility  be  tortured 
Into  any  meaning  other  thanthattbe  pro- 
fessional services  referred  to  had  been  per- 
formed prlur  to  thedate  of  thebond.  This 
being  so,  then  the  language.  "I  owe,  and 
hereby  promise  to  pay,"  etc..  Is  purely 
consequential  upon  that  preceding  it,  re- 
fers only  to  the  services  theretofore  ren- 
dered by  the  obligee  to  the  t>bligor.  and  is 
but  the  simple  acknowledgment  by  the 
latter  of  bis  indebtedness,  and  bis  promise 
to  pay  forsuch  services  the  sumstipulatetl 
iQ  the  bond.  What  possible  interpreta- 
tion can  be  gtvon  to  the  expression  "I 
owe"  other  than  that  tbeobligor  then,  at 
the  time  of  executing  the  bond,  owed  the 
debt  specified  therein ;  and  so  as  to  the 
language,  "and  hereby  promise  to  pay  to 
him,"  which  can  only  mean  that  the 
obligor,  in  recognition  of  the  obligation 
resting  upon  him.  promised  to  pay  then, 
atthe  very  moment  of  executing  thebond, 
the  debt  evidenced  thereby.  And  the  lan- 
guage of  the  instrument,  taken  altogether. 
Is  but  a  simple  acknowledgment  of  and 
promise  to  pay  a  pre-existing  debt,— a 
debt  then  due  for  services  already  ren- 
dered. The  bond  in  suit  stipulates  for  no 
day  in  the  future  as  the  day  of  payment. 
On  the  contrary.  It  Is  an  express  aclcnowl- 
edgmentf  under  Beal,ol  a  precedentdebt  ot 


a  sum  certain,  and  Is  an  equally  ezpren 

and  solemn  promise  of  payment  in  pne- 
seati.  Thin  obligation  of  present  pay- 
ment conferred  the  right  of  action  on  the 
bond  immediately  upon  its  execution  and 
delivery,  and  interest  was  a  legal  Incident 
of  the  obligation  from  Its  date.  It  la  ad- 
mitted by  the  learned  counsel  forthe  plain* 
tiff  In  error  that  In  tiie  familiar  case  of  an 
obligation  payable  "on  demand''It  la  pay- 
able presently,  and  bears  Interest  from 
date,  which  admission  Is  based  on  the  ex- 
press languagcof  thlscourt  in  Oniohundro 
V.  Omohundro,  21  Grat.  631,  where  it  is 
said  that  the  words  "on  demand"  have  a 
plain,  distinct,  clearly  deBned,  legal,  and 
popular  algnidcatlon,  well  known  tu  the 
courts  and  tu  the  people,  and  by  which 
the  parties  perfectly  understood  that  the 
debt  Is  payable  presently, that  it  is  dueim- 
mediately,  and  bears  ioterest  from  date. 
But  it  Is  sought  to  distinguish  such  an 
obligation  containing  the  words  "on  de- 
mand" from  the  nue  In  suit,  where  those 
words  are  not  employeil :  and  It  is  argned 
that  it  was  evidently  in  the  mind  of  the 
Darties  not  to  create.  In  form  or  in  effect, 
the  ordinary  "on  demand"  ubiigation; 
and  that  it  is  not  to  be  supposed  that 
they  intended  to  do  what  they  clearly 
knew  how  to  do,  what  they  had  it  per- 
fectly in  their  power  to  do,  and  yet  delii>- 
erately  omitted  to  do.  This  argument  has 
no  solid  foundation  In  either  reason  or 
principle.  The  question  Is  not  what  the 
parties  may  or  may  not  have  Intended, 
but  what  is  the  legal  effect  of  what  they 
actually  did.  If,  as  Is  admitted,  an  obli- 
gation to  pay  "on  demand  "  legally  signi- 
fies a  debt  presently  due  and  payable,  is  it 
not  Qbanrdly  illogical  to  aay  that  an  obli- 
gation which  onilta  those  words  is  one 
payable  at  a  future  day,  although  no  day 
or  event  in  the  futnre  Is  specified  aa  the 
time  of  payment?  If  an  instrument  such 
as  this,  which  designates  no  point  of  time 
in  the  future  as  the  time  of  payment,  Is  an 
obligation  to  pay  In  the  future,  and  if  in- 
terest runs  only  from  the  time  of  default 
of  payment,  who  Is  to  determine  at  wbat 
time  the  default  occurred?  And  would 
it  not  have  to  be  determined  outside  of 
the  contract  between  the  parties?  And, 
If  so,  would  not  this  be  making  and  en- 
forcing a  contract  different  from  that  act- 
ually entered  Into  by  the  parties  them- 
selves? It  is  the  settled  rule  that  when 
no  day  is  named  In  a  bond  or  note  given 
for  the  payment  of  a  precedoat  debt  it  is 
due  and  payable  on  the  day  of  its  date, 
and  bears  interest  from  date,  thougb  no 
interest  be  reserved.  Such  an  instrument, 
like  a  bond  or  note  payable,  in  Virginia, 
on  demand,  is  payable  pi-esently,  and 
bears  interest  from  date.  This  doctrine  is 
founded  in  good  conscience  and  correct 
morals.  It  having  been  said  by  thlscourt, 
as  far  back  as  the  decision  in  Junes  v. 
Williams.  2  Call,  106,  that  **  it  Is  natural  jus- 
tice  that  lie  who  has  the  use  of  another's 
money  should  pay  interest  on  it;"  and  in 
Hatcher  v.  Lewis.  4  Rand.  (Va.)157,  inter- 
est was  said  to  follow  the  principal  as  the 
shadow  the  substance.  VVe  are  therefore 
clearly  of  opinion  that  theclrcuit court  did 
not  err  in  refusing  the  three  instructions 
aaked  for  by  the  defendant. 
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Having  refused  each  of  the  InBtrnctioiM 
asked  lor  by  the  defendant,  on  the  motion 
of  ^4  plalnurf  the  court  instructed  the 
]ary  that  the  bond  Bued  on  bore  fntemst 
from  Its  date;  and  this  instruction  Is  the 
subject  of  tlie  defendant'ssecond  bill  of  ex- 
ceptions. From  what  has  already  been 
said  Id  considering  the  instructions  asked 
for  by  the  d^endant.  it  follows  that  this 
hutructdon  was  properly  given,  its  cor- 
rectness, Id  view  of  the  doctrine  upheld  by 
this  court,  cannot  be  questioned.  See 
Cliapman  t.  Shepherd,  24  Grat.  388,384; 
Roberts  t.  Cocke,  2S  Grat.  207,  217,  218; 
Cecil  V.  Hicks.  29  Grat.  4.  5;  Cecil  v.  Dey- 
erle.  28  Grat.  775,  783,  784;  Kent  v.  Kent, 
Id.  340,  846.  847.  Thns.  in  Roberts  v. Cocke, 
BuBKs,  J.(  said :  "It  has  always  been  law- 
ful In  Virginia  for  parties  to  contract  for 
tbe  paymeut  of  Interest  for  the  use  or  for- 
bearance of  money  within  the  limits  pre- 
scribed by  statute;  and,  la  the  absence  of 
any  express  aKreemeut  for  the  payment  of 
interest  In  obliffatlons  for  the  payment  of 
a  certain  sum  of  money  on  demand,  or 
on  a  elven  day.  Interest  on  the  principal 
som  from  tbe  time  It  becomes  payable  is 
*a  l^al  incident  of  the  debt,'  and  the  right 
to  it  Is  founded  on  the  preenmed  Intention 
of  the  parties."  Citing  Chapman  v.  Shep- 
herd, supra,  in  which  Judfre  Staplub, 
speaking  of  tlie  defenses  which  may  be 
made  to  the  recovery  of  Interest  on  such 
obligations  as  were  mentioned  by  Bdbks, 
J..  In  Roberts  v.  Cocke,  says :  **  It  la  true 
that  tlie  debtor  may  sometimes,  ander 
peculiar  circumstances,  avoid  the  payment 
of  Interest;  but  these  are  matters  of  de- 
fense, the  burden  of  which  Is  upon  him  In 
all  cases.  They  are  offered  to  show  that 
the  obligation  to  pay  has  been  discharffed, 
and  not  that  it  didnotorfglnallyezlst.  If 
no  valid  ground  of  defense  is  shown,  the 
jadgmcDt  Is  aa  certainly  rendered  for  the 
Intereat  as  for  the  princlpul.  In  contracts 
of  the  character  Jnst  mentioned  It  Is  ap- 
parent, therefore,  that  Interest  Is  not  given 
as  damaKee,  at  the  discretiou  of  the  court 
or  jury,  hut  as  an  incident  ol  tbe  debt, 
which  the  court  has  no  discretloD  to  re- 
fuse. Wherever  tbere  is  a  contract,  express 
or  impUed.  for  tbe  payment  of  legal  Intei^ 
cat.  the  obligation  of  the  contract  extends 
as  well  to  the  payment  of  tbe  Interest  as 
it  does  to  the  payment  of  the  principal 
sum,  and  neither  the  courts  nor  the  Juries 
hareerer  had  tbe  arbitrary  power  to  dis- 
pose with  the  performance  of  either  In 
whole  or  in  part.^  And  In  Kent  r.  Kent, 
BDpra.  MoNCURK,  P., said:  **A  bond  pay< 
able  on  demaud,or  on  a  certain  day,  bears 
interest  from  the  time  It  is  payable,  ac- 
cording to  the  well-settled  law  of  this 
state,  onlees  there  be  some  contract,  ex- 
liiTsB  or  implied,  between  tbe  parties,  or 
some  extraordinary  or  i)ecullar  clrcum- 
staocea,  showing  that  interest  was  not  to 
be  paid;  and  the  burden  of  proving  con- 
tract or  circumstances  devolves  on  the 
party  who  seeks  to  avoid  the  payment. 
In  the  absence  of  such  proof,  the  obllga- 
tlOD  for  tbe  payment  of  Interest  Is  as  much 
a  matter  of  contract  in  the  case  as  the 
obllffatlon  for  the  payment  of  the  princi- 
pal. In  the  present  case  there  was  no 
contract,  express  or  Implied,  that  Interest 
Aoold  not  be  paid;  aadi  aa  alreadjr 
v.l36.s.no.l— 8 
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shown,  the  bond  In  suit  being  for  a  prece- 
dent debt,  and  no  time  In  the  future  being 
designated  as  the  time  of  payment,  and 
although  Interest  was  not  specially  re- 
served, yet  the  debt  was  due  and  payable 
on  the  day  of  the  date  of  the  bund,  and 
from  that  time  interest  rum*  as  a  Ipgal  In- 
cident of  the  debt.  It  Is  therefore  clear 
that  the  circuit  court  did  not  err  In  so  In- 
structing the  jury. 

The  defendant's  third  exception  Isto  the 
action  of  the  circuit  court  overruling  bis 
motions  in  arrest  of  judgment,  and  to  set 
aside  the  verdict,  and  grant  a  new  trial. 
No  ground  whatever  Is  shown  In  support 
ol  the  motion  In  arrest  of  judgment.  The 
only  evidence  beforo  thejury  was  the  bond 
sued  on  and  the  Indorsements  thereon. 
The  T^lct  of  the  Jury  was  for  the  balance 
due  on  tbebond.afterapplying  the  partial 
pnyments  first  to  the  interest  on  said 
bund  and  then  to  the  principal,  as  author- 
ized bylaw.  Fortbe  sum  thns  ascertained 
to  be  due  and  unpaid  the  jury  found  a  ver- 
dict for  the  plaintiff,  with  interest  from 
the  25th  day  of  June.  1885.  The  finding 
was  right,  and  the  Juderaent  thereon  is 
without  error;  hence  there  could  be  no 
ground  for  disturbing  the  Judgment  of 
the  drcnlt  court,  which  mnat  be  affirmed. 


UoLi^HAN  T.  Mbisbl  et  al.^ 
(Suprsme  Court  ctf  AppecOt  <if  Fbytnlo.  An. 

29.  1891.) 
EraoncsNT— Pbima  Pacts  Titlb. 
A  grant  of  land  by  the  oommoD  wealth  as 
waste  and  uoappropriated  gives  the  grantee 
prima /ocfe  title,  which  cannot  be  resisted  in 
ejectment  by  a  defendant  who  has  taken  posses- 
sion withottl  color  of  title,  and  relies  oa  the  fact 
that  the  land  had  been  conveyed  by  an  old  oolo- 
nlal  grant  to  a  third  person  before  the  grant  by 
the  commonwealth.  liAOT  and  HnraoK,  JJ.,  dis- 
senting. 

John  Howard t Edgar AUan^aaA  J. 8am*l 
Psrri»£,forplainti(rTnerror.  W,W.AB.T. 
Crumpt  lor  defendanta  In  error. 

Fauntlkrot,  J.  The  petition  of  Jaroea 
Holloran  represents  that  be  la  aggrieved 
by  a  jndgment  of  tbn  circuit  court  of  the 
city  of  Richmond,  rendered  on  the  Sth  day 
of  September,  1888.  in  an  action  of  eject- 
ment, wherein  he  is  plaintiff,  and  Philip 
Meisel.  Sr.,  and  Philip  Melsel,  Jr.,  are  de- 
fendants. The  record  discloses  that  James 
Holloran.  the  plaintiff  in  error,  obtained 
from  the  commonwealth  of  Virginia  a 
grantforatract  of  land  lylngin  tbecounty 
of  HoprlcD,  near  the  city  of  Richmond,  con- 
taining 3.84acreB,on  tbe  12th  day  of  Febru-' 
ary ,  1887 ;  that  the  said  grant  was  obtained 
after  thesald  JamesHulloran  bad  had  the 
said  land  surveyed,  and  he  had  complied 
fully  with  all  the  requirements  of  the  law; 
that  the  said  land  was  and  had  been  on 
the  commona,  and  waste  and  nnaM)ropTl* 
ate<1,  up  to  three  or  lour  years  before  the 
rendition  of  the  said  judgment,  and  that 
no  one  laid  claim  thereto;  thatsomethree 
or  four  years  before  said  judgment  was 
rendered  the  defendants  in  error  fenced 
the  said  land  in,  and  were  In  possessloD  of 
the  same  at  the  time  ol  tbe  uatltntlon  ol 


'  Afflrmed  on  rehearing,  March  88^  189L 
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tills  Halt,  and  that  the  said  James  Hul* 
loran  demanded  of  them  possession  of  the 
KAd  land  prior  to  the  fnstltation  of  the 
action  of  ejectment;  thatthesald  land  had 
not  been  on  the  land-books  from  1813  to 
1888,  when  It  was  putnn  by  the  said  James 
Holluran;  that  by  deed  dated  June  5, 18BH, 
ThomuB  E.  McCorkle  and  wife  convoyed 
Tu  Fhlllp  Meleel  a  parcel  of  land  adjoining 
the  said  land  Kranted  to  the  said  James 
Holloron,  but  that  said  last-named  deed 
did  not  embrace  the  land  granted  to  the 
said  James  Holloran  as  aforesaid,  but  did 
'  embrace  and  convey  only  a  separate  and 
distinct  parcel  of  land  known  as  "Chelsea," 
fully  described  In  the  said  deed  and  the 
plat  thereto  annexed;  and  that  the  only 
ground  upon  which  the  defendants  rested 
their  claim  to  the  land  granted  as  afore- 
said to  James  Holloraa  was  that  the  said 
land  was  embraced  In  a  grant  from  the 
colonial  goreniment  of  VlrKlnla,  In  16(17, 
to  Joshua  Stepp  (or  Stapp)  for  277  acres 
of  land,  without  pretending,  or  undertak- 
ing In  any  way,  to  trace  their  title  back 
to  said  Btapp;  but,  on  the  contrary,  the 
record  staows  cooclustr^  that  the  said 
defendants  never  recdvea  a  conveyance 
lor  the  said  land  from  any  one,  and  never 
laid  any  claim  thereto  by  reason  of  any 
purchase  from  any  one,  but  only  Inclosed 
It  as  adjoining  the  land  which  they  did 

{>urchasB  from  McCorkle  some  three  or 
uur  years  before  the  rendition  of  the  Judg- 
ment complained  of.  Upon  these  facts, 
under  the  Instruction  given  by  the  court. 
the]ur>  brought  In  a  verdict  for  the  de- 
fendants; and  upon  the  said  verdict  the 
circuit  court  of  the  city  of  Richmond  en- 
tered its  judgment  for  the  defendants  and 
agalofltthe  plaintiff,  James  Hulloran.  The 
plaintiff  aaked  the  court  tu  give  to  the  jury 
three  instructions,  which  are  set  forth  In 
bis  first  bill  of  exceptions,  and  which  it  la 
not  necessary  to  repeat  here,  and  In  re- 
Rard  to  which  we  deem  It  SMftlclent  to  say 
that  they  do  not  fully  and  accurately  state 
the  law,  and  they  were  properly  refused 
by  the  court.  The  defendants  also  asked 
for  an  Instruction,  which  was  refused ; 
and  the  court  gave,  In  lieu  of  those  asked 
for  by  the  plaintiff  and  that  asked  tor  by 
the  defendants,  the  following  instruction : 
**lt  the  jury  believH  from  the  evidence  that 
the  patent  dated  October  21,  16S7,  to 
Jotthua  Stapp,  for  277  acres  of  Innd,  In- 
cUkIciI  the  land  In  controversy,  then  the 
land  WAH  not  after  that  waRte  and  unap- 

{►roprlatod,  and  the  grant  of  the  property 
n  controversy  to  Jamra  Hollorau,  by  the 
.  patent  In  evidence,  was  void,  and  they 
must  find  for  the  defendants.  Bat  unless 
the  jury  believe  that  the  land  In  contro- 
versy was  included  In  the  patent  toStapp, 
they  should  And  for  the  plaintiff."  To 
which  nillng  of  the  court  in  giving  the 
aforesaid  Instruction,  and  lu  refusing  to 
give  the  Instructions  asked  for  liy  the 
platntin,  the  plaintiff  excepted ;  and  this  Is 
the  gronnd  of  the  Hrat  error  assigned. 

TliB  InsCmctlon  given  l>y  the  court  was 
erroneons.  Under  the  facts  as  prore<1  in 
the  record,  the  defendant  Melsel  entered 
upon  the  Innd  without  title  or  claim,  or 
evui  color  of  title,  and  as  a  mere  intruder 
upon  land  not  his  own.  having  only  "a 
bar*  and  naked  possession,  without  a 
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shadow  of  right. "  Holloran,  the  plaintiff, 
by  his  grant  from  the  commonwealth  on 
the  12th  (lay  of  February,  1887.  as  shown 
In  evidence,  acquired  a  prima  facte  title  to 
the  land  granted  In  fee,  and  was  a  "  pur- 
chaser for  vamal>)e consideration,"  with 
both  right  of  property  and  right  of  imme- 
diate actual  posaestiton.  Clay  v.  White,  1 
Muni.  171;  Green  v.  Liter,  SCranch,  229;  1 
Tuck.  Comm.  274.  The  grant  of  the  com- 
monwealth confers  seisin  without  actual 
entry.  (1  Mnnf .  1«2,)  and  It  Is  a  selsfn  In  deed, 
and  not  a  mere  seisin  In  law,  which  it 
gives.  8  Crunch,  229.  Melset's  defense 
against  the  claim  of  Holloran  by  virtue 
of  his  grant  from  the  commonwealth  Is 
thatthere  Is  an  outstanding  title  Inathird 
person,  to  whom  the  land  had  been  previ- 
ously patented  by  the  colonial  govern- 
ment la  1887,— one  Joshua  Stapp.  But  the 
copy  of  the  paper  dated  Octotwr  21, 1687, 

f)ut  in  evidence  to  prove  a  patent  for  the 
and  In  controversy,  granted  to  Josbna 
Stapp  by  Lord  Howard,  as  colonial  gov- 
ernor of  Virginia,  October  21,  16S7,  Is 
without  signature  or  seal,  and  «how8 
upon  Its  face  never  to  have  been  executed, 
and  therefore  void  and  Inoperative  as'a 
grant  or  instrument  of  conveyance.  It  Is 
simply  void  upon  Its  face  as  a  grant  or 
valid  patent  for  the  land,  taking  It  out  of 
the  category  of  waste  and  unappropriat- 
ed land ;  and  even  If  the  said  anexecute<1 
and  incomplete  paper  of  the  21st  of  Octo- 
ber, 1687,  could  as  a  matter  of  lu  w.  be  op- 
erative to  pass  the  title  ont  of  the  com- 
monwealth, there  was  no  survey  or  plat 
or  map,  according  to  the  metes  and 
bounds  of  said  paper  exhibited  in  evidence, 
to  Identify  this  3.84  acres  of  land  as  a  part 
of  the  277  acres  alleged  to  have  been  pat- 
ented to  Stapp  200  3'eare  ago,  and  which' 
since  181S  has  lain  waste,  without  an  own- 
er, or  even  an  occupier  or  clalnmot.  and 
witboat  ever  appearing  upon  the  land- 
books  until  It  was  sqnatted  upon  by  Mei- 
sel,  who  claims  under  nobody,  and  traces 
no  title  from  any  source.  Tet  the  court, 
under  these  circumstances,  assumed  that 
the  paper  of  October  21.  1687,  is  Itself  a 
patent,  though  without  signature  or  seal, 
and  without  any  evidence  of  Its  ever  hav- 
ing been  executed  or  delivered,  or  of  pos- 
session under  It;  and.  by  the  Instruction 
given,  took  the  whole  question  from  the 
jury  as  to  whether  a  prior  patent  had 
Iwn  executed  and  Issu^  for  the  land,'and. 
Ignoring  tliatquestlon.lefttothfl  jury  only 
the  question  of  the  Identity  of  the  locus  in 
QUO  oa  part  ol  an  assumed  valid  grant; 
thus  positively  Instructing  the  jury  that 
the  defendants  had,  by  the  paper  of  Octo- 
ber 21. 1(i.s7,  shown  an  ontatanding  title, 
prior  and  paramount  to  the  validly  exe- 
cuted grant  of  the  land  to  the  plaintiff  for 
valuable  consideration  by  the  common- 
wealth, under  the  eign-uiannal  of  Its  gov- 
ernor and  Its  seal  of  Ktate.  and  setting  up 
by  the  Instruction  given  an  absolute  nail- 
Ity,  wltboutsignature  oraeal.asa  Judicial- 
ly adjudicated  valid  prior  conveyance.  1 
Hen.St.nt  Lnrge.p.  4^.i.Act^7:  "That  all 
pattents  be  druwne  upp  in  a  fltt  forme  re- 
lateing  to  the  present  government;  and 
that  till  aseale may  l^e procured, thegover- 
nourandsecretarie  fur  the  time b^ngslgne- 
ing  the  said  pattents,  they  shall  be  ae- 
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eompted  Tallld  and  anthentlque  In  all 
coorteB of  Justice,  aa  any  pattents formerly 
granted  under  tbe  cnlloney  eeale.  And  tbe 
like  fur  all  things  that  bath  uBUully  passed 
nndertbeeeale."  Passed.  April,  1652;  see  3 
H«i.St.atlArKe,p.24.%Acc  19.  Tbe  paper 
of  October  21, 16H7,  was  admlsalbleonlyasa 
memoraudam  from  the  colonial  records, 
tendlns  to  prove  that  proceedings  bad 
been  taken  looklnK  to  an  execution  and 
Issnlngr  of  a  grant,  to  he  followed  up.  If 
powible,  by  evidence  tending  to  show  that 
the  grant  so  contemplated  and  begun  was 
actoally  execoted.  Issued,  and  delivered; 
bat,8taDdlng  byltself.the  copy  was  anall- 
Ity.  as  a  fcrant,  and  proved  nothing  but  Us 
own  abortive  existence.  As  against  tbe 
commonwealth  or  her  grantee,  Holloran, 
in  the  patent  of  1887.  tberels  no  evidence 
in  the  record  tending  to  show  that  a  prior 
patent  ever  was  actually  executed,  issued, 
or  delivered.  The  presuiuption  as  to  an 
actual  Iwne  of  a  patent  stands  upon 
grounds  not  existing  In  thla  case;  and 
such  an  iBsne,  and  the  evidence  bearing 
Dpon  tt,  are  for  the  lary  to  determine,  and 
Dot  the  court.  Where  there  has  bevn  long 
possession  under  claim  of  title  and  long- 
continoed  paymentof  taxea.a  patent  may 
sometimes  be  presumed.  In  Archer  v. 
Saddler.  2  Hen.  ft  M.  870,  there  had  been  60 
years  of  peaceable  and  uninterrupted  poa- 
session,  together  with  payment  of  qnlt- 
renta  before  and  of  taxes  since  tbe  Revolu- 
tion by  the  caveator  and  those  under 
whom  he  claimed ;  and  It  was  held  that  It 
was  a  caae  to  be  submitted  to  a  Jury  to 
decide  whether  a  patent  should  be  pre- 
somed  to  have  issued  formerly,  and 
wbettaer  tbe  facta  Justifled  such  a  presump- 
tlon.  In  the  easa  under  review  there  is  no 
evidence  of  tbe  poflBession  of  the  locus  in 
quo  at  an  time  oy  anybody  with  claim  of 
title,  nor  even  of  possession,  until  Meieel 
squatted  on  it  a  few  years  ago;  and  the 
record  shows  that  no  taxes  were  paid 
or  assessed  by  anybody  for  more  than 
75  years,  until  1888,  when  Holloran 
lint  paid  taxes  on  It  attnr  receiving 
Ms  patent.  For  tbe  error  of  the  court 
In  giving  the  Instruction,  and  the  error 
in  overmling  the  motion  for  a  new  trial 
upon  the  ground  that  the  verdict  Is  con- 
trary to  tbe  law  and  the  evidence,  tbe 
Judgment  complained  of  must  be  reversed 
and  annulled;  and  the  Judgment  of  this 
court  la  that  tbe  verdict  be  set  aside,  and 
tbe  ease  be  remanded  to  the  circuit  court 
of  the  city  of  Richmond  for  a  new  trial, 
upon  which.  If  the  evidence  be  tbe  same, 
the  Jary  shall  be  instructed  in  accordance 
with  this  opinion.  . 

L40T  and  HiKTON,  J3.,  dissenting. 


Davis  v.  Gordon. 

0ii9nuisOouit€fAppeal»  o/ Wrginla.  lUroh 

96,  1891.) 

Bui;-EsTAn  Aobntb— Spboiai.  AonoT. 
1.  Aa  owner  of  land  employed  real-estate 
■Mote  to  sell  It,  without  fixing  a  definite  irioe. 
nflSB  agents  hu  previously  sold  other  land  for 
the  owufflr:  bat  in  eaoh  case,  before  closing  the 
ooDtraot,  ue  offer  was  submitted  to  the  owner 
fior  his  amoval  or  rejection.  Not  being  able  to 
mU  tta  SsOt  it  was  slatted  Into  lots,  with  a 
vlmr  «f  wtUhg  at  aaotlon.  On  oonsaltaaoa  wiOk 
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the  owner,  he  fixed  the  minimum  price,  and  ad- 
vised the  agente  to  sell  tbe  property  aa  a  whole, 
or  to  first  put  up  the  lots  farthest  from  the  cor- 
ner. The  auction  sale  was  abandoned.  Forseven 
monttis  thereafter,  no  sale  was  effected,  and  no 
definite  price  ttxr  the  lots  was  ajfreed  on;  but  the 
owner  on  several  oocasiona  conferred  with  the 
agents  about  the  market,  asked  if  they  had  any 
offer  to  submit  on  the  lota,  sod  required  the 
property  to  be  sold  as  a  whole,  or  the  lots  fur- 
thest from  tbe  comer  first.  Held,  Uiat  the 
agents,  being  employed  to  effect  tbe  sale  of  only 
the  one  parcel  of  iKna  In  a  specified  maDcer,  were 
special  agents,  and  not  general  agents;  that  the 
owner  was  not  bound  by  a  sale  of  the  comer  lots 
made  by  them  In  his  ateeoce,  and  trithout  his 
consent,  at  a  price  below  the  minimum  fixed  for 
the  auction  sue,  and  at  a  time  when  the  demand 
for  the  lots  bad  greats  increased  tm  aooonnt  of 
public  ImprovemeDts  to  be  made  In  the  vicinity; 
and  that  the  purchasers  from  the  agent  could  not 
specifiually  enforce  tbe  contract  as  against  the 
owner. 

S.  The  fact  that  the  proposed  auction  sale 
was  advertised  In  sereral  newspapers  by  the  real- 
estate  agents,  and  that  tbe  bilifw  sooh  odverUi- 

ing  was  paid  by  the  owner,  did  not  convert  the 
special  agency  into  a  genera!  agency,  with  au- 
thority fn  the  agents,  seven  months  later,  to 
effect  a  private  sale  of  the  lots  In  a  manner  and 
at  a  price  wholly  different  from  what  was  ar- 
ranged for  thtf  contemplated  auutton  Rale. 

8.  The  foot  that  the  real-estate  agents  erected 
a  sign  on  the  property,  showing  that  it  was  for 
sale  by  them,  withont  mentioning  the  owner's 
name,  does  not  constitute  a  holding  out  of  the 
agents,  by  the  owner  to  the  public,  as  having  a 
general  authority  to  bind  him  b7  ■  Bale  of  tbe 
l^pepty. 

Pollard  A  Sanda.tor  appellant.  John- 
sen,  Willi&mB  <ft  BonlwHn  and  H.  II.  M&r^ 
ahall,  for  appellee. 

Rk»abx>son,  J.  This  1b  an  appeal  from 
a  decree  of  the  chancery  court  for  tbe  city 

of  Richmond,  pronoanced  on  theOth  day  of 
July,  188):», In  the  suit  therein  then  pending, 
wherein  Dr.  H.  Wythe  Davis  was  plaintiff, 
and  Col.  John  W.  Gordon  was  defendant. 
The  object  of  tbe  suit  was  to  compel 
specific  performance  of  a  certain  contract 
for  the  sale  and  purchase  of  real  estate, 
which  contract  was  entered  Into  by  and 
between  Chewnlng  ft  Rose,  real-estate 
agents,  and  Dr.  H.  Wythe  Davis,  on  the 
32th  of  January,  1889,  whereby  Chewnlng 
ft  Rose  undertook,  as  agents  of  said  John 
W.  Gordon,  to  sell  to  Huid  H.  W.  Davis  60 
feet  of  ground  at  the  corner  of  Cary  and 
Linden  streets,  In  the  city  of  RIc-hniund; 
and,  at  the  time  of  the  alleged  contract, 
Chewnlng  ft  Rose  execated  the  following 

gaper :  **  Richmond,  Va.,  January  12th,  1889. 
ecelved  of  Dr.  H.  W.  Davis  five  dollars, 
current  money,  on  purchase  of  a  lot  at 
north-east  corner  of  Cary  and  Linden 
streets,  fronting  sixty  feet  on  Cary  street 
by  a  depth  of  100  feet  to  an  alley,  lor  the 
price  of  twenty-four  hundred  dollars,  pay- 
able as  follows:  One-fourth  cash;  bal- 
ance at  six.  twelve,  and  eighteen  months. 
Chbwnino  ft  Rose.  Agents  tor  John  W. 
Gordon."  It  was  to  enforce  this  contract 
that  tbe  ptantiff's  bill  was  filed.  After  set- 
ting forth  the  contract,  tbe  plaintiff  al- 
leges that  on  the  da^' of  .Tnnuary. 

1889,  as  soon  as  an  examination  of  the 
title  to  said  property  conld  be  conven- 
iently made,  and  which  was  begun  at 
once,  an  abstract  of  which  la  exhibited 
with  ths  bUlfbs  tendered  to  the  said 
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CbewnlDK  A  Boee,  Bseute  tor  Bald  Jobn 
W.  Gordon,  and  afterwards  to  the  satd 
Gordon  himself,  the  sam  of  f«00  In  cur^ 
tency,  a  note  for  $618,  payable  to  the  or- 
der of  said  John  W.  OordoD,  at  6  months, 
a  note  for  $686,  payable  to  his  order,  at 
12  mouths,  aud  a  note  for  9654.  payable 
to  his  order,  at  18  months,  togrether  with 
a  deed  of  trust  conveying  said  property 
to  secure  the  payment  of  the  said  notes, 
imd  demanded  of  said  Chewnlng  ft  Rose, 
iffentsns  aforesaid, a  deed  of  general  war- 
anty.  conveying  suld  property  to  the 
plain  tin ;  that  said  agen  ts  ref  need  to  com- 
ply with  the  terms  of  sale,  becauae.as  they 
alleged,  the  said  John  W.  Gordon  had 
^.nstructed  them  not  to  do  so,  and  the  said 
3ordon  also  declined  said  tender,  and  re- 
fused to  comply  with  said  contract,  alleg- 
ing as  an  ezcase  that  suld  Chewnlng  & 
Hose  were  not  authorised  to  make  said 
sale;  that  the  plaintiff  has  fnlly  complied 
with  the  terms  of  said  contract  ou  his 
part,  so  far  as  It  was  proper  for  him  to 
do  without  a  delivery  to  him  of  the  deed 
3emanded  as  aforesaid ;  and  that  the 
plaintiff  is  now.  as  he  has  always  been  since 
the  making  of  said  contract,  ready  and 
anxious  to  comply  with  its  terms.  And 
the  bill  charges  that  the  said  Chewnlng  ft 
Rose  wore  the  agnnts  of  said  John  W. 
Gordon, and  authorised  to  make  said  con- 
tract ot  sale.  And  the  prayer  of  the  bill 
Is  that  Jobn  W.  Gordon  be  made  a  party 
defendant  thereto,  and  required  to  an* 
Kwer  the  same,  hut  waiving  answer  un- 
der oath,  aud  that  said  Johu  W.  Gordon 
he  required  to  specifically  perform  said 
contract,  and  fur  general  relief,  etc. 

The  defendant,  Jobn  W.  Gordon,  an- 
swered, saying  that  the  contract  Tor  the 
uale  of  the  lot  which  was  entered  Into  by 
said  Davis  with  Chewnlng  ft  Rose,  as 
agents,  was  entered  into  without  any  au- 
thority from  him  to  said  Gbewnlng  ft 
Rose,  as  bis  agents,  to  make  such  contract 
or  such  sale,  and  denies  that  he  Is  In  any 
way  bound  by  the  same.  He  says  It  is 
true,  as  alleged  In  the  bill,  that  said 
Davis  offered  to  comply  with  the  provis- 
ions of  said  contract,  but  that  respondent 
declined  to  allow  him  to  do  so,  because 
he  repudiated  said  contract,  and  consid- 
ered that  lie  was  In  no  way  bound  by  the 
same,  etc.  DepoBlttons  were  taken  on 
both  sides,  and  the  cause,  having  been  reg- 
ularly matured,  came  on  and  was  heard 
on  the  6th  day  of  July,  when  the  said 
chancery  court  entered  the  following  de- 
cree: "This  day  this  cause  came  on  to  be 
again  heard  upon  the  bill  of  the  plaintiff, 
the  answer  of  the  defendant,  this  day  or- 
dered to  be  filed  by  leave  ot  the  court, 
and  the  general  replication  thereto,  aud 
upon  the  depositions  taken  In  the  cause, 
and  was  argued  by  counsel.  On  con- 
slderatUm  whereof,  the  court,  for  reasons 
appearing  in  a  written  opinion  filed  herein, 
doth  adjudge,  order,  and  decree  that  the 
said  bill  be,  and  the  same  is  hereby,  dis- 
missed, hut  without  prejudice  to  any  legal 
rights  or  remedies  the  plaintiff  may  have; 
and  doth  further  decree  that  the  said 
plaintlO  shall  pay  to  the  said  defendant 
his  costs  in  this  suit."  From  this  decree 
the  plaintiff  obtained  an  appeal  to  this 
conrb. 
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The  sole  question  to  be  determined  is, 
were  CbewDing  ft  Bose  authorised,  as  the 
agents  of  Jobn  W.  Gordon,  to  make  the 
contract  in  question?  The  answer  to 
thisquestion  depends  upon  theuature  and 
extent  uf  the  authority  conferred  by  John 
W.  Gordon  upon  Chewnlng  &  Rose,  It  not 
being  denied  by  the  former  that  the  latter 
were  his  agents  In  a  limited  and  restricted 
sense.  Agenciesarecommunly  divided  into 
two  sorts:  (1)  A  general  agency ;  (2)  spe- 
cial agency.  A  general  agency  properiy  ex- 
ists where  there  tsadelegatlon  of  authority 
to  do  all  acts  connected  with  a  particular 
trade,  business,  or  employment.  On  the 
other  hand,  a  special  agency  exists  when 
the  authority  delegated  is  to  do  asingleact. 
Thus  a  person  who  Is  authorised  hy  his 
principal  to  execute  all  deeds,  sign  all  con- 
tracts! or  purchase  all  goods  required  In  a 
particular  trade,  business,  or  employment, 
is  a  general  agent  in  that  trade,  buslneas, 
or  employment.  But  a  person  who  Is  au- 
thorised by  his  principal  to  execute  a  par- 
ticular deed,  or  to  sign  a  particular  con- 
tract, or  to  purchase  a  particular  pared 
of  merehandlse.  Is  a  special  agent.  Story, 
Ag.  S  17.  The  same  author,  in  section  IS. 
says:  **A  peraou  1b sompldmee (althongb, 
perhaps,  not  with  entire  accuracy)  called 
a  general  agent,  who  Is  not  appointed 
with  powers  so  general  as  those  a^ove 
mentioned, but  who  has  a  general  author- 
ity in  regard  to  a  particular  object  or 
thing;  as,  for  example,  to  buy  and  sell  a 
particular  parcel  of  goods,  or  to  n^o- 
tlate  a  particular  note  or  bill,— his  agency 
not  being  limited  In  the  buying  or  selling 
such  goods,  or  negotfatlng  sueta  note  or 
bill,  to  any  particular  mode  of  doing  It." 
So  an  agent,  who  Is  appointed  ta  do  a 
particular  thing  in  a  prescribed  mode,  is 
often  called  a  special  agent,  as  cuntradls- 
tiogulshed  from  a  general  agent ;  and  in 
section  10  it  is  said:  **0n  the  other  hand, 
(although  this  is  not  the  ordinary  com- 
merelal  sense.)  a  person  Is  sometimea  said 
to  be  a  special  agent,  whose  authority, 
although  it  extends  to  do  acts  generally 
in  a  particular  business  or  employment. 
Is  yet  qnalified  and  restrained  by  limita- 
tions, conditions,  and  restrictions  of  a  spe- 
cial nature.  In  such  a  case  the  agent  Is 
deemed,  as  to  the  person  dealing  with 
him  in  ignorance  of  such  special  limita- 
tions, conditions,  and  restrictions,  to  be  a 
general  agent;  although,  as  between  blra- 
self  and  his  principal,  he  may  be  deemed  a 
special  agent.  In  short,  the  true  distinc- 
tion (as  generally  recognised)  between  a 
general  and  a  special  ag^t  (or,  as  he  is 
Rometimes  called,  a  particular  ftgent)  la 
tbls:  A  general  agency  does  not  Import 
an  unqualified  authority,  bat  that  which 
Is  derived  from  a  multitude  ot  instances, 
or  in  the  general  course  of  an  employment 
or  business;  whereas,  a  special  agency  is 
confined  to  an  Individual  transaction." 

The  author,  In  this  concise  statement  of 
the  law.covera  all  the  ground  essential  to 
the  proper  consideration  uf  every  practi- 
cdldistlnction  that  may  be  taken  between 
a  general  and  a  special  agency.  It  IB  of 
the  utmost  importance  to  can^nlly  dla* 
criminate  between  general  agents  and  spe- 
cial agents,  as  to  the  rights  and  responsi- 
bilities, the  duties  and  the  obUgationa. 
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both  of  principals  and  amenta,  ne  the  prin- 
elplefl  applicable  to  the  one  frequently  have 
no  appUcatloH  whatever  to  the  other. 
To  pnform  thla  task  Baccemfully,  and 
Tith  dae  regard  for  the  rlEbts  of  all  per- 
Bons  lntereHted.lt  Is  Important  to  keep 
constantly  In  mind  what  has  been  already 
Btated,  the  distinction  commonly  taken 
between  the  case  of  a  ^neral  agent  and 
that  of  a  special  agent,  the  former  being 
appointed  to  act  In  his  principal's  affairs 
generally,  and  the  latter  to  act  concerning 
Bome  particular  object.  In  the  former 
ease,  the  principal  will  be  bound  by  the 
acts  of  his  ag^nt  within  the  scope  of  the 
general  authority  conferred  on  him,  al- 
though be  violates  by  those  acts  his  pri- 
vate Instructions  and  directions,  wbicb 
are  giT«i  to  him  by  the  priocipal,  limits 
Ing,  qoalltjrliig.  snspeiidlnff,  or  prohibiting 
the  exercise  ci  such  authority  under  par- 
ticular clrcomstancea.  But,  on  the  con- 
trary.ln  ttaecewenf  a  special  agency.lfthe 
agent  exceeds  the  special  and  limited  au- 
thority conferred  on  him,  the  principal  is 
not  bound  by  bis  acts,  bat  they  become 
mere  nullities,  so  far  as  he  Is  concerned; 
nnlesB,  indeed,  he  has  held  bim  out  as  pos< 
■easing:  a  more  enlarged  authority.  Story, 
Ag.  8  authorities  there  referred 

to;  and,  among  them,  2  Kent,  Com.  §  41, 
(4tfa  Ed.)  pp.  620.  621;  8  Chit.  Commer. 
Law,  198;  Smith,  Merc.  Law.  {2d  Ed.)  6^ 
tS;  Fenn  v.  Harrison,  8  Term.  R.  767; 
Howard  Bralthwalte,  1  Ves.  &  B.  20d- 
nO;  Whitehead  t.  Tuckett.  16  East,  408. 

"The  ground  of  this  dlstincttoD,"  says 
Story,  '  Is  the  public  policy  of  preventing 
frauds  upon  innocent  persons,  and  the  en- 
couragement of  confidence  in  dealings  with 
agents.   If  a  person  is  held  out  to  tbird 
persons,  or  to  the  public  at  large,  by  the 
prindpal.  as  having  a  general  anthority 
to  act  for  and  to  bind  bim  in  a  particular 
business  or  empluymoit.  It  would  be  the 
height  of  Injustice,  and  lead  to  the  gross- 
est franda.  to  allow  him  to  set  up  bis  own 
lerret  and  private  Instructions  to  the 
agent  limiting  that  antbority,  and  thus 
to  defeat  his  acts  and  transactions  under 
the  agency,  when  the  party  dealing  with 
him  bad.  find  conid  have,  nu  notice  of  such 
faiatructlons.   lo  such  cases  good  faith  re- 
qnlrsB  that  the  principal  should  be  bound 
by  the  acts  of  tbe  agmt  within  the  scope 
of  his  general  anthority;  for  be  has  held 
him  out  to  the  public  as  competent  to  do 
the  acts,  and  to  bind  him  thereby.  The 
maxim  of  natural  Justice  here  applies  with 
its  full  force,  that  be  who.wltfaont  Inten- 
tional fraud,  has  enabled  any  person  to 
do  an  act  which  must  be  Injurious  to  blm- 
mH,  or  to  another  Innocent  party,  shall 
hinwelt  Bulffer  the  lnjnf7  rather  than  the 
Innocent  party  who  has  placed  roofldence 
In  bim.  The  maxim  is  founded  In  the 
■ounrtest  ethics,  and  is  enforced  to  a  large 
extent  by  courts  of  equity.   Of  course  tbe 
maxim  fails  In  Its  application  when  the 
party  dealing  wttb  the  agent  has  a  fall 
knowledge  ofthe  private  instructions  of 
the  agent,  or  that  be  Is  exceeding  his  an- 
tbority." Story,  Ag.  The  same  au* 
thor,  after  stating  the  exempUacutloD  of 
the  rule  In  tbe  civil  law  as  to  the  distinc- 
tion between  a  general  and  a  special  agen- 
•r»Mya:  **Tlw lUuBtrationBlnoarlairol 
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the  same  distinction  between  general 
aKcnts  and  limited  or  special  agents  may 
be  familiariy  seen  In  the  common  case  of 
factors,  known  to  be  such.  Th^  possess 
a  general  authority  to  sell ;  and  If,  In  sell- 
ing, they  violate  their  private  Instruc- 
tions, the  principal  is,  nevertheless,  bound. 
And  it  makes  no  difference.  In  a  case  of 
this  kind,  whether  the  factor  (if  known  to 
be  such)  has  been  ordinarily  employed  by 
the  principal  to  sell,  or  whether  It  is  the 
Brst  and  only  Instance  of  his  being  so  em- 
ployed by  the  prindpal  to  sell :  for  still, 
being  a  known  factor,  be  Is  beld  out  by 
the  principal  as  possessing.  In  effect,  all 
the  ordinary  general  antbority  of  a  factor 
in  relation  to  the  particular  sale.  But  If 
a  common  person,  not  being  a  factor, 
should  be  authorized  to  make  a  like  sale, 
and  he  should  violate  bis  private  Instmc- 
tions,  and  deviate  from  his  authority  In 
the  sale,  tbe  principal  would  not  bebound. 
In  such  a  case  no  general  authority  is  pre- 
sumed, and  he  who  deals  with  such  an 
agent  deals  with  him  at  his  .own  peril; 
for,  in  such  a  case,  the  principal  has  not 
beld  tbe  agent  out  as  a  general  agent." 
However  apt  the  above  lllnstration  may 
be  in  the  case  of  factors  known  to  be  such, 
the  doctrine  applicable  to  that  class  of 
agents  can  have  but  a  limited  influence  In 
illustrating  tbe  case  of  agents  who,  as  In 
the  present  case,  are  real-estate  brokers, 
as  a  factor  differs  from  a  broker  In  certain 
important  particulars.  Real-estate  bro- 
kers negotiate  tbe  sale  or  purchase  of  real 
estate.  Their  powers  are  ordinarily  limit- 
ed to  nwotlatlng  a  coutract.  and  do  not 
extend  to  the  execution  of  a  contract  of 
purchase  or  sale,  and  in  this  respect  they 
differ  from  merchandise  brokers.  The 
broker  may  be  employed  orally  or  by  writ- 
ing; and  he  may  be  authorised  to  make  a 
contract  for  the  sale  or  lease  of  real  estate, 
which  will  be  snfflclent,  under  the  statute 
of  frauds,  by  an  Instrument  notnnder  seal* 
and  even  by  parol;  buthe  may  not  attach 
a  seal  to  tbe  instrnnient  made  under  such 
an  authcirity.  An  anthority  "to  close  the 
bargain**  is  not  an  authority  to  sign  the 
name  of  theprlnclpal  to  a  contractor  sale. 
8  Walt,  Act.  &  Def.  287,  and  antbori- 
tles  cited.  The  same  author,  discussing 
the  case  of  factors  and  commission  mer- 
chants, at  page  289,  says:  **A  factor  Is  an 
agent  employed  to  sell  goods  consigned 
or  delivered  to  him  by  or  for  his  principal  for 
a  commission  usually  called  a  'factorage* 
or  'commission.'  Hence  be  Is  often  called 
a 'commission  merchant'  or  'consignee;' 
the  goods  received  by  him  for  sale  are 
called  ^'consignment.*  There  seems  to 
be  no  substantial  difference  In  law  be- 
tween a  'factor*  and  a  'commission  mer- 
chant.' The  words  are  ordinarily  used 
Interchangeably.  A  factor,  as  we  have 
seen,  differs  materially  from  a  broker,  lie 
ts  Intrusted  with  tbe  possession,  manage- 
ment, and  disposal  of  the  consigned  prop- 
erty. He  may  sell  In  his  own  name,  and 
may  receive  and  enforce  payment. "  And 
In  Story  on  Agency,  after  deflnlng  the 
terms  "broker"  and  "factor"  In  snbstan- 
tiallytbe  same  language  as  that  employed 
in  8  Wait,  §  28et  seq.,  it  Is  said:  ** Proper- 
ly speaking,  a  broker  Is  a  mere  n»pot1ator 
Mtweeo  tbe  other  parties,  and  he  nerer 
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acts  in  bis  own  name,  bat  In  the  nam«B  of 

those  who  employ  blm.  Where  heiHem- 
ployed  to  buy  or  sell  goods,  lie  Is  not  In- 
traated  with  the  custody  or  posBpaslon  of 
them,  and  Is  not  authorized  to  buy  or  to 
sell  them  In  his  own  name.  He  is  strictly, 
therefore,  a  middle-man,  or  Intermediate 
netcotlator  between  tbe  parties;  and,  for 
some  purposes,  lasfor  the  purpose  o(  slgn- 
Insracontract  within  the  Rtatuteoffraudti,) 
be  in  treated  as  the  ng:ent  of  both  parties. 
Hence,  when  he  Is  employed  to  buy  aud 
sell  goods,  he  Is  accustomed  to  sItu  to  the 
buyer  a  note  or  the  sale,  commonly  called 
a  '  sale  note,'  and  to  the  seller  a  like  note, 
commonly  called  a  '  boufiht  note,'  In  his 
own  name,  as  asent  ol  each,  and  thereby 
they  are  respectively  bound,  if  he  has  not 
exceeded  bis  authority.  Hence,  also.  It  is 
that  if  a  broker  sells  the  irouds  of  his  prin- 
cipal )n  bis  own  name,  ( wltbout  some  spe* 
cial  authority  to  do  so,)  Inasmuch  as  he 
exceeds  bis  proper  authority,  the  priucl- 
pal  will  ha  re  the  same  rights  and  remedies 
against  the  purchaser  astfbls  name  bad. 
been  disclosed  by  the  broker."  "It  has 
been  already  suggested,"  says  the  author, 
"that  a  broker  Is,  for  some  pnrposest 
treated  as  the  agent  of  both  parties.  But 
primarily  be  is  deemed  merely  the  agent 
of  the  party  by  wbom  he  is  originally  em- 
ployed ;  and  he  becomes  the  agent  of  the 
other  party  only  when  the  bargain  orcoo- 
traet  Is  definitely  settled  as  to  Its  terras 
between  the  principals ;  for,  as  a  middle* 
man,  bets  not  intrusted  to  fix  the  terms, 
but  merely  to  interpret  (as  It  Is  sometimes 
phrased)  between  the  principals.**  The 
character  of  a  broker  is  also  sometimes 
combined  In  the  same  person  wltb  that  of 
a  factor.  In  such  cases  we  should  care- 
fully distinguish  between  his  acts  in  the 
one  character  and  in  tbe  other,  as  the 
same  rules  do  not  always  apply  precisely 
to  each.  *  •  *  A  factor  dltfers  from  a 
broker  In  some  Important  particulars.  A 
factor  may  buy  and  sell  in  his  own  name, 
as  well  as  In  tbe  name  of  bis  principal.  A 
broker,  as  we  have  seen,  is  always  bound 
to  buy  and  sell  In  the  name  of  his  princi- 
pal. A  factor  Is  Intrusted  wltb  tbe  pos- 
session, control,  and  disposal  of  the  goods 
to  be  bought  or  sold,  and  haa  a  special 
property  in  them  and  a  Ken  on  tbem.  A 
broker,  on  tbe  contrary,  usually  has  no 
such  possession,  management,  control,  or 
disposal  of  the  goods,  and  consequently 
has  no  such  special  property  or  lien. " 

Oalded  by  these  principles,  wsmnst  turn 
to  tbe  evidence  in  the  cause  In  order  to  d^ 
termlne  whether  Cfaewntug  ft  Hose,  as 
agents  of  John  W.  Gordon,  bad  authority 
to  make  tbe  contract  of  sale  in  q^iestlon. 
HTitl  to  bind  Gordon  thereby.  They  insist 
that  they  were  bis  general  agents,  and 
that  they  had  fiill  authority  from  him  to 
make  the  sale  and  to  bind  him  thereby. 
He,  on  the  other  hand. contends  that  they 
were  merely  special  agents,  with  limited 
authority,  and  that  be  never  delegated  to 
tbem  any  authority  to  make  the  contract 
of  sale  sought  to  be  enforced  in  this  suit 
nor  to  make  any  sale  except  sublect  to  his 
approval.  In  the  court  below,  tbe  learned 
chancellor  (Fitzhvoh)  dismissed  tbe  plaln- 
tlO's  bill,  on  tbe  ground  that  tbcre  was  an 
Irreconcilable  conflict  In  tbe  testimony  oi 


BPOBTEB.yoL.  18.  (Ta. 

to  tbe  extent  of  the  authority  d^egated 

by  Gordon  to  ChewnlngftKose  as  agents; 
and  that  there  wassucb  conflict,bestated. 
that  it  would  be  a  waste  of  time  to  show 
in  detail,  as  U  was  apparent  on  the  face  of 
the  depositions.  In  the  light  of  the  evi- 
dence In  the  cause,  the  conclusion  arrived 
at  by  the  chancellor  Is,  in  our  opinion,  un- 
doubtedly the  correct  one.  The  following 
facts  may  be  stated  as  either  undlRouted 
or  established  by  such  an  overwhelming 
weight  of  evidence  as  to  renrleranyconten- 
tloD  to  the  contrary  absurd :  The  proper- 
ty in  controversy  la  part  of  a  lot  of  land 
commencing  at  tbe  north-west  comer  of 
Gary  and  Linden  streets,  extending  west 
1*20  feet,  fronting  on  said  Gary  street,  and 
extending  back  100  feet  to  an  alley.  Tbe 
appellee,  John  W.  Gordon,  purchased  the 
property  on  or  about  the  1st  of  March, 
1887.  at  an  auction  sale  conducted  by 
Chewnlng  &  Rose,  real-estate  agents, 
and  was  thus  bought  for  apeculation; 
and,  having  been  so  bought,  the  pur- 
chaser, Gordon,  said  to  Chewnlng  A  Rose, 
**  It  Is  for  sale  again ; "  and  expressed  a  de- 
sire that  they  would  sell  it,  but  nu  definite 
price  waa  then  fixed  upon  the  property. 
Chewnlng  &  Rose  bad  before  this  sold  other 
properties  for  Gordon,  and  they  had.  Id 
each  case,  before  closing  thecon  tract,  sub- 
mitted the  otter  to  him  fur  hisapproval  or 
rejection.  Gordon  had  received  several 
proposals  to  parchase  the  comer  lot,  and 
for  as  much  as  40  feet  on  the  comer,  but 
always  declined  to  sell  tbe  comer  first, 
and  was  repeatedly  and  urgently  advised 
by  Chewnlng  &  Boae  not  to  sell  the  corner 
first.  They  frequently  said  to  Gordun 
they  could  sell  the  corner  lot  for  a  good 
price  at  any  time,  and  more  than  once 
mentioned  offers  by  parties  who,  for  the 
sake  of  securing  the  corner  lot,  would  alao 
buy  the  next  one  or  two  lots  to  It.  And 
they  (Chewnlng  &  Boae)  represented  that 
the  purchaser  might  put  up  a  grog-shop 
there  and  ruin  tbe  prospects  of  the  remain- 
ing property,  and  that  thty  must  make 
the  corner  lot  sell  tbe  others.  Not  very- 
long  after  tbe  purchase  of  tblsproperty  by 
Gordon,  the  opposite  or  sonth-eastem cor- 
ner of  Cary  and  Linden  stn^ets  was  men- 
tioned In  tbe  city  newapapers  as  a  desira- 
ble site  for  tbe  erection  of  tbe  proposed 
Clay  Ward  Market-House,  and  u  discussion 
of  tbe  subject  In  the  papers  about  tbat 
time  had  the  effect  of  bringing  this  proper- 
ty Into  favorable  notice,  and  the  snbse- 
qoent  action  of  the  city  council  (presently 
to  be  more  particularly  referred  to)  great- 
ly stimulated  the  demand  therefor.  The 
proposed  erection  of  the  Clay  Ward  Mar- 
ket met  with  considerable  opposition,  and 
for  some  months  the  discussion  of  tbe  sub- 
ject seemed  to  cease,  and  the  reault  was  a 
lull  in  tbe  demand  for  property  iu  the  Im- 
mediate neighborhood  of  the  proposed  site 
for  tbe  new  market-house.  Daring  this 
period.  In  the  summer  of  188R.  at  the  in- 
stance and  by  the  persuasion  of  Chewnlng 
&  Rose,  Gordon  was  Induced  to  let  tbem 
try  this  property  at  public  auction;  cod- 
sequeutly  the  property  was  advertised  to 
be  sold  In  lots  of  20  feet  each,  fronting  on 
Gary  street.  A  few  days  prior  to  the  day 
appointed  for  tbe  auction  sale,  Gordon 
bad  a  conference  wltb  Chewnlng  ft  Bose  In 
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order  that  tbeymlsfat  be  informed  as  to 
tbe  mlnlmnm  prieeB-at  wblch  tbe  lota 
would  be  allowed  to  go  at  auction;  and 
on  thla,  as  on  other  occaBlons,  they  ad- 
Tised  Gordon  either  to  eell  the  property  as 
a  whole,  or  to  first  put  up  the  lots  lurtbest 
froia  the  comer.  Accordingly,  a  rough 
sketch  or  diagram  was  made. dividing  the 
property  Into  six  lots  of  20  feet  each,  and 
several  scales  of  prices  were  suggented  anil 
made,— some  ol  them  by  Mr.  Rose,  of  the 
firm  of  Cbevnlng  &  Rose,  and  some  by 
Oordon, — In  which  the  prices  varied  Irom 
$55  per  foot  for  the  corner  lot  to  f30  lor 
the  lot  moRt  remote  from  the  corner;  the 
object  being  to  arrive  at  a  price  in  tbe  ag- 
gr^ate  for  all  the  lots,  the  lowest  scale 
which  Gordon  agreed  to  accept  making 
the  aggregate  price  for  all  the  lots  about 
$4,500;  tbe  lowest  price  per  toot  being fSO, 
wblcli  was  for  the  lot  furthest  from  tbe 
comer,  which  wasto  be  Qrst  put  up.  Very 
few  people  attended  the  proposed  auction, 
and  Mr.  Ruse,  who  was  the  auctioneer  of 
tbefirm  uf  t'hewuing  &  Rose,  declined  to 
offer  the  property  at  auction,  saying  be 
would  not  put  up  the  property ;  chat  he 
knew  the  crowd,  and  that  every  would<be 
buyer  wanted  tbe  corner  lot,  which  they 
were  determined  not  to  sell  flmt.  From 
the  day  of  the  proposeil  auction  sale  until 
the  12th  day  of  January.  1889,  the  date  of 
the  alleged  contract  of  sale  by  Cbewnlug  & 
Buae.  agents  for  Gordon,  a  period  of  some 
seven  montbs.  the  latter  agreed  wltb  tbe 
former  npon  no  price  for  the  lots  in  qnes- 
tlon;  but  during  that  period  he  sevwal 
times  conferred  wltb  them  about  the  real- 
estate  market,  and  asked  If  they  had  any 
offer  to  anbmlt  for  these  lots.  Thus  the 
matter  stood  until  tbe  7th  day  of  March, 
1888.  on  which  day  John  W.  Gordon  left 
Richmond  for  North  Carolina;  and  on  the 
same  day,  but  after  Gordon  left  the  city, 
there  was  a  meeting  of  the  common  coun* 
cU  of  the  city  of  Richmond,  at  which  a  res- 
olution was  nnanimonsly  adopted  fixing 
tbe  location  of  the  Clay  Ward  Market  at  a 
point  very  near  the  property  In  question. 
While  In  North  Carolina  Gordon  received 
telegrams  making  him  offers  for  this  prop- 
erty, which  Induced  him  to  believe  that 
bis  property  bad  suddenly  become  greatly 
in  demand.  He  was  at  a  point  remote 
from  any  riUlroad,  but,  by  putting  himself 
to  some  trouble,  he  secured  certain  Rich- 
mond papers,  and,  on  searching  them, 
found  the  action  of  the  common  council, 
above  referred  to.  He  thereupon  by  wire 
declined  tbe  offers  made  him  for  bis  prop- 
etty,  and  at  once  returned  to  Blcbmond, 
where  be  arrived  on  Sunday,  tbe  18tb  of 
March,  and  after  his  arrival  was  Informed 
that  in  his  absence  Cbewnlng  &  Hose  had ' 
entered  into  a  contract  of  sale  with  Dr.  H. 
VC.  Uavis,  by  which  they  undertook  to  sell 
60  feet  of  the  Cary -Street  property;  com- 
mencing at  tbe  comer,  at  940  per  front  foot. 
Tbisaction  was  taken  by  Chewning&Rose 
in  the  absence  of  and  without  conferring 
wltb  Col.  Oordon.  and,  of  course,  without 
his  consent.  Thenext  morning,  (Monday, 
tbe  14tb.)  as  soon  aa  he  could  reach  their 
office,  he  informed  them  that  he  would  not 
ratify  the  sale;  that  they  had  made  tt 
wltbontantborityfrom  him;  and  request- 
ed tbsB  to  notify  tbe  purchaser  at  once 


that  he  would  not  approve  It.  Subss- 

auently,  oa  tbe  same  day,  Chewniug  & 
ose,  or  one  of  them,  anxious  for  an  ad- 
justment of  tbe  matter  without  further 
difficulty,  requested  Col.  Gordon  to  permit 
them  to  prupoae  to  the  purcliascr  that,  if 
be  would  take  the  remaining  OOteet  at  $'3a, 
he  (Gurdun)  would  then  rntlfy  the  sale  as 
to  the  whole  property,  and  Col.  Gordon 
agreed  that  be  would  do  that.  Having  on 
the  next  day  (March  16th}  ascertained  that 
the  board  of  aldermen  had.  on  tbe  pre- 
vious ovening  o!  Man-h  14tli,  approved 
the  actiun  uf  the  common  council,  be  went 
immediately  to  Chewnlng  &  Hose,  and 
said  Co  them  that,  if  they  had  made  the 
offer  authorized  by  him  on  the  day  before 
to  withdraw  it.  and  they  did  so;  and  Gor- 
don himself  wenttoseetbealleged  porchas- 
er.Davis,  and,  fal1iugto»(eehIm,Ieft  a  note 
at  his  resideoce,  Informing  him  that  he 
would  nut  ratify  the  sale  made  to  him  by 
(/hewninar  &  Rose.  Mr.  Chewning  had  In- 
formed Col.  Gordon  that  he  (Cliewning) 
had,  on  Monday,  the]4th ,  notlfled  Dr.  Da  vis 
of  his  (Gordon's)  refusal  to  ratify  the  con- 
tract ;  hut  Dr.  Du  vis  testifies  that  Chewnlng 
had  given  him  noBuch  notification,  but  bad 
only  offered  to  sell  him  the  residue  of  the 
property  at  $35  per  foot,  and  that  he  ( Da- 
vis) had  no  notice  of  such  refusnl  until  he 
received  Cot.  Gordon's  note  on  Tuesday. 

The  facts  above  stated  are  either  undis- 
puted or  are  nut  seriously  controverted. 
There  are,  however,  other  facts  and  cir- 
cumstances, some  ol  which  are  relied  up- 
on by  the  appellant  to  show  that  Chewn- 
lng &  Rose  were  the  general  agents  of  Col. 
Gordon,  and  fully  authorized  to  make  the 
sale  in  question  and  bind  him  thereby  i 
and  other  facts  and  circumstances  relied 
un  by  the  appellee.  Gordon,  to  show  that 
Cbewnlng  &  Rose  were  his  special  agents 
as  to  tbe  Cary-Street  property,  and  none 
other,  and  had  no  authority  to  make  tbe 
sals  In  qnestion,  nor  any  sale,  except  sub- 
ject to  his  approval  or  rejection.  Touch- 
ing the  question  thus  presented,  three  wit- 
nesses—A. J.  Chewning  and  Edward  S. 
Rose,  whoconstltute  the  firm  of  Chewnlng 
&  Rose,  and  A.  J.  Gray,  formerly  a  clerk 
with  Chewning&Rose— deposeon  behalf  of 
the  appellant.  Therelenoconsietency  inthe 
testimony  of  any  two  of  these  witnesses, 
nor  Is  the  testimony  of  either  one  of  them 
consistent  with  the  appellant's  theory 
of  the  case.  Chewning  says  that  he  was 
authorized  by  Col.  Gordon  to  sell  30  feet  or 
upwardBat$40  a  foot.  This  was  on  his  ex- 
amination In  chief.  On  cross-examination, 
be  says  be  had  authority  to  sell  30  feet  or 
upwards  at  $40,  and  the  whole  at  $35  a 
foot.  Tbe  witness  Gray,  on  bis  re-exam- 
ination by  the  plaintiff,  says  that  the  In- 
structions of  Col.  Gordon  to  the  firm  were 
to  sell  at  least  40  or  60  feet  at  $40  a  foot: 
and  that  they  did  not  have  authority  to 
sell  30  feet,  for  instance,  as  the  lots  were 
laid  Qtt  In  20-foot  lots,  and  that  they  did 
not  have  authority  to  sell  less  than  2  or  8 
lots  of  20  teet  each;  while  the  witness 
Rose,  on  hia  cross-examination,  says  that 
they  had  authority  to  sell  the  corner  lot 
at  $3U,  meaning,  as  he  says,  by  the  corner 
lot,  20  Teet ;  thus  showing  a  very  wide  dis- 
crepancy between  tbe  members  of  the 
firm  ctf  Chewning  ft  Rose,  and  betweea 
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each  of  them  and  their  former  clerk,  who 
was  In  their  office  for  a  conBlderable 
length  of  time  while  they  had  thlsproperty 

for  sale,  and  waa  co^lsantof  what  trans- 
pired there  In  respectto  the  dealln^e  In  re- 
gard to  this  property.'  We  therefore  aee, 
as  respects  the  authoritj  of  Chewnlnj?  & 
Boae  to  sell,  Mr,  Cbewnlnff  ansertlnK  au- 
thority to  sell  SO  feet,  but  admitting  that 
he  had  none  to  eell  lens  than  80  leet;  Mr. 
Gray  claiming  that  they  bad  aathority  to 
Bell  at  least  40  feet,  but  not  less  than  that, 
white  Mr.  Rose  claims  that  they  had  au- 
thority to  sell  as  Uttle  as  2U  leet.  Again. 
Mr.  Chewnlng  says  that  be  never  advised 
Col.  Gordon  not  to  sell  the  corner  lot  first, 
bat,  on  the  contrary,  advised  him  to  do 
Bn.  Mr.  Rose  says  he  does  not  recollect, 
bnt  he  very  probably  did  so  advise  htm; 
and  Mr.  Gray  says  positively,  and  with- 
out hesitation,  that  he  bad  frequently 
beard  Mr.  Cbewning,  certainly,  and  he 
thinks  Mr.  Rose,  also,  advise  Col.  Gor- 
don not  to  sell  the  comer  lot  first;  thus 
again  exhibiting  their  Inconsistencies  of 
statements.  Mr.  Chuwning  again  says 
that  Col.  Oordon  never  mentioned  any 
special  tenns  apon  which  the  property 
was  to  be  sold,  bat  said,  "npon  the  usual 
terms;"  and  Mr.  Rose  says  that  no  price 
or  terms  were  ever  fixed  by  Col.  Gordon, 
except  when  the  auction  sale  was  pro- 
posed, and  that  cheywere  then  fixed  with 
reference  alone  to  the  proposed  anction  sale. 
What  the  "nsnal  terms"  are  the  record 
does  not  inform  da,  nor  did  the  plaintiff 
(the  appellant)  In  any  way  attempt  to 
show  what  tbe"aBQaI  termH"are.  Surely 
there  can  be  no  reasonable  pretense  for 
claiming  authority  to  sell  privately  half 
of  these  lots.  Including  th»  corner,  at  a 
price  and  upon  terms  admitted  to  have 
been  arranged  with  reference  to  the  pro- 

Sosed  auction  sale  alone,  and  especially  as 
i>l.  Gordon  had  determined,  at  the  urgent 
BOllcItation  of  Chewnlng  ft  Rose,  to  sell 
the  property  as  a  whole,  or  to  sell  first 
thelots  furthest  from  the  comer.and  when 
they  had  given  such  excellent  reasonsfor  so 
doing,  and  when  the  sale  In  question  was 
madeslxmontbsaftertbetlme  fixed  for  the 
auction  sale,  and  with  reference  to  which 
alone  the  only  price  ever  agreed  upon  was 
fixed  by  Col.  Gordon.  It  no  price  was 
ever  fixed  at  any  other  time,  or  for  any 
other  purpose,  as  admitted  by  Mr.  Rose, 
why  was  not  the  arrangement  as  to  the 
proposed  auction  sale  caried  out  In  other 
respects?  Why  did  not  Chewuing  &  Rose 
sell  the  property  as  a  whole,  or  sell  first 
thelot  most  remotefrom  the  corner?  Can 
there  be  any  question  as  to  the  fact  that 
Col.  Gordon  never  aathorlzed  the  sale  In 
the  manner,  on  the  Terms,  or  at  the  price 
Bet  forth  In  the  contract  sought  to  be  en- 
forced In  this  suit?  We  think  not.  It  fol- 
lows, tberetore,  that  the  sate  made  by 
Chewnlng  &  Rose  to  Dr.  Davis  was  with- 
oKt  authority  from  Col.  Gordon,  and  he  Is 
not  tM>ond  thereby. 

Chewnlng  A  Roae  claim  that  they  were 
the  ncclaeive  agents  for  the  sale  of  these 
lote,  and  yet  It  Is  established  by  Indubita- 
ble proof,  and  they  admit,  that  the  same 
property  was  in  the  hands  of  G.  A.  Catlln 
and  other  real-estate  agents,  to  whom 
Col.  Qordcm  baa  delegated  preds^  th« 
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same  authority  as  that  conferred  upon 
Chewnlng  &  Ruse,  and  that  was  to  watch 
the  real-estate  market,  hnnt  np  and  nego- 
tlate  with  proposed  purchasers,  and  to 
submit  any  offers  made  to  him  for  his  ap- 
proval or  rejection.  And  Mr.  Cbewning 
says  if  any  other  agent  had  brouf^bt  Col. 
Gordon  a  satisfactory  offer  be  supposes 
he  wonld  have  accepted  it.  The  torgotful- 
ness  or  Inaccuracy  of  Mr.  Chewnlng  Is  well 
Illustrated  in  his  denial,  on  cross-examina- 
tion, that  he  had  ever  before  sold  any 
property  for  Col.  Gordon,  when,  in  his 
own  deposition.  Col.  Gordon  proves  that 
he  had  made  several  sales  tor  htm  before, 
and  actually  produced  and  filed  the  ac- 
count of  such  sales  furnished  him  by 
Chewnlng  &  Rose.  And  again,  the  same 
tact  Is  Illustrated  by  Chewning's  state- 
ment (before  referred  to)  to  Col.  Gordon 
that  he  bad  notified  Dr.  Da  via  of  his  (Oor- 
don's)  refusal  to  ratify  the  sale  in  ques- 
tion, when  Dr.  Davis  testifies  that  Chewn- 
lng gave  him  no  such  Information,  and 
that  the  first  notice  he  had  of  the  fact  was 
when  he  received  Col.  Gordon's  note,  a 
day  later.  Mr.  Catlln  testifies  as  to  the 
time  and  place  of  an  Interview  betwe» 
Chewnlng  &  Rose,  1^1.  Oordon,  and  blm- 
self.  and  states  in  detail  nhat  was  said. 
Col.  Gordou  at  first  did  not,  it  is  true,  re- 
member the  interview;  but  when  it  was 
called  to  his  attention  he  did  remember  it, 
though,  with  commendable  candor,  he 
states  that  he  does  not  remember  what 
occurred  at  It.  Chewnlng  ft  Roae  tried  to 
disprove  the  interview  by  showing  that 
Mr.  Catlln  came  to  their  office,  where  the 
Interview  took  place,  on  business  other 
than  anything  connected  with  Col.  Gor- 
don's affairs.  But  Mr.  Catlln,  In  the  out- 
set, bad  said  that  he  went  to  the  ofQce 
about  another  matter;  but  he  testifles 
that  whfle  there  Col.  Gordon  came  In,  and 
that  Chewnlng  ft  Rose  then.  In  his  pres- 
ence, tried  to  induce  Col.  Oordon  to  with- 
draw this  property  from  his  hands,  which 
he  could  not  do.  And  Mr.  Catlln  la  sus- 
tained by  Col.  Gordon,  who,  though  not 
recollecting  the  partlculara  of  the  Inter- 
view above  referred  to,  does  testify  that 
soon  after  the  discussion  commenced  In 
the  newspapers  as  to  the  Mte  for  the  Clay 
Ward  Market  he  received,  thn>ueh  Mr.  Cat^ 
Un,  an  offer  of  9S5  per  foot  for  the  whole 
property,  and  that  he  promptly  refused 
the  offer;  that  Catlln  then  asked  him  to 
name  his  price,  which  Gordon  declined  to 
do,  saying  he  did  not  care  to  name  any 
price  Just  then,  but  that  he  (Catlln)  mlsrht 
submit  any  boon  SJe  offer  above  $40  per 
foot  for  the  whole  property;  that  he  sab- 
sequently  communicated  the  partlcniars 
of  this  interview  to  Chewnlng  &  Rose,  and 
told  them  that  he  had  declined  what  he 
considered,  or  what  might  be  considered, 
an  offer  of  $35  per  foot  for  the  whole  prop- 
erty, and  that  tbf>ysnid  faebad  done  right. 
And  Col.  Oordon  testifies  that  this  offer 
by  Catlln  was  not  referred  to  Chewnlng 
ft  Rose  for  determination  as  to  wbetbor  It 
should  be  accepted  or  not.  as  intimated 
In  the  deposition  of  Mr.  Gray;  that  he 
had  positively  declined  the  offer  before  say- 
Ing  anything  to  them,  and  only  mentioned 
the  offer  to  them  that  they  might  knovr 
that  tile  prop«rt7  was  b^g  Inquired  tor. 
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Is  addition  to  tbe  deposltloiia  of  Mr.  Cat- 
Un  and  of  Col.  Gordon  blnmell.  on  behalf 
of  tbe  latter*  tbe  depoaltlona  of  Robert 
Lecky.  Jr.,  and  G.  B.  Picut,  derha  Id  Cul. 
Gordon's  ufilce,  were  also  taken.  Mr. 
Leckj  teatifles  that  he  had  heard  Mr. 
(jray  (who  testified  on  behalf  of  tbe  plaln- 
tUf)  tell  Col.  Gordon  that  he  had  frequent- 
ly heard  Cbewnlng  &  Rose  adTise  bim  not 
to  sell  tbe  comer  lot  first,  and  not  to  sell 
tbe  proiKrty  except  as  a  whole.  Mr.  Plcot 
teetiOea  that  he  heard  Mr.  Gray  tell  Col. 
Gordon  that  he  had  frequently  beard  him 
tell  Cbewnlng  &  Rose  that  be  would  not 
eell  this  property  except  as  a  whole,  or 
unless  they  sold  tbe  lots  fartbeet  from  the 
comer  firvt.  Now,  Mr.  Gray  was  a  wlt- 
seaa  Introdnred  on  behalf  of  tbe  plaintiff, 
aod  on  tals  croas-examination,  the  proper 
loDndatlon  haTlnsbeen  laid, be  was  naked 
If  be  had  not  made  the  statements  testi- 
fied to  by  Lecky  and  Plcot,  and  he  denied 
having  made  tbem.  It  is  obrlous,  taking 
the  testimony  of  Gray,  as  It  should  be  tak- 
en, la  connection  with  that  of  Lecky  and 
Fleot,  who  diatlnctty,  clearly,  and  direct- 
ly Btate  what  Gray  said  In  their  preaence 
and  taearins:.  that  the  weight  of  erldenee 
Is  Teiy  greatly  In  favor  of  the  appellee  ae 
to  tbe  manner  In  which  Col.  Gordon  re- 

? aired  tbla  properly  to  be  dispoaed  of. 
Q  other  words,  tbe  eTldence  clearly  es- 
tabllshea  that  tbe  property  was  to  be  aold 
as  a  whole,  or  tbe  lota  fartheat  from  tbe 
corner  to  be  aold  first. 

Moreover  tbe  plaintiff  (appellant  here) 
Invoked  thealdof  establlabed  enatom.and 
to  tbat  end  took  the  depositions  of  sev- 
eral real-eatate  agenta,  bnt  from  them  be 
derived  no  comfort.  On  the  contrary, 
they,  with  poPBlbly  one  exception,  testify 
directly  and  pobttively  that,  under  similar 
drcnmataacea,  they  would  by  no  means 
have  fpit  authorised  to  close  a  sale  with- 
out conferring  with  the  owner  or  princi- 
pal. And,  further,  in  order  to  uphold  bia 
claim  tbat  Cbewning  &  Rose  were  the  gen- 
eral agents  of  Col.  Gordon,  were  by  him 
clothed  with  ample  authority,  and  held 
oDt  to  the  public  as  such,  the  appellant 
places  much  reliance  on  tha  fact  thn  t  the 
prapoaed  anctlon  sale  was  adveitlBed  in 
one  or  more  of  the  newapapera  of  tbe  dty 
of  Richmond,  and  that  the  hill  tor  ad  ver- 
ttstne  was  preennted  by  Chewniiig  &  Rose 
to  Col.  Gordon,  and  was  paid  by  him. 
Certainly  be  paid  tbe  bill,  for  at  their  In- 
stance he  had  authorised  Cbewning  &Rose 
to  tiy  the  property  at  public  auction,  and, 
althongb  no  sale  was  ttaereby  effected,  he 
was  reflponslble  for  tbe  expenae  thus  In- 
enmd,  eapeclally  aa  thoe  waa  no  apedal 
contract  to  the  contrary. 

Buttbeqaeatlott  presMita  Itself,  If  Cbewn- 
ing ft  Rose  were  the  general  agents  of  Col. 
Gordon,  and,  as  such,  were  clothed  with 
fall  power  and  authority  to  make  the  sale 
and  bind  him  thereby,  without  submit- 
ting ttafdr  action  to  him,  then  why  did  tbey 
not  arrange  for  tbe  proposed  anctlon  sale 
without  consulting  him?  Why  was  it 
neceaaargr  to  submit  their  proposition  for 
a  sale  at  auction  to  faim,  to  ui^  bis  ac- 
ceptance of  same,  and  to  arrange  before- 
hud,  nndear  bla  pemonal  anperlntendence 
and  dlrectSon,  the  tenna  and  minimum 
price  at  wUsb  bo  would  permit  the  prop- 


erty to  be  sold  at  such  auction?  The  day 
set  tor  the  proposed  auction  waa  more 
than  seven  months  prior  to  the  contract 
of  sale  here  in  qaestion.  How,  then,  can 
it  be  claimed,  with  the  least  degree  oi  con- 
sistency, that  an  authority  that  was  In- 
sufficient to  authorize  Cbewning  ft  Rose 
to  arrange  for  and  eell  the  property  at 
anctlon,  waa  yet  ample,  seven  months 
later,  to  autborlee  a  private  sale  In  a  man- 
ner and  at  a  price  wholly  different  from 
what  waa  arranged  for  the  contemplated 
auction,  and  that  was  not  only  never  au- 
thorized by  Col.  Gordon,  but  was  forbid- 
den by  bim?  Col.  Gonlon's  name  was  not 
even  mentioned  Intheadvprtlsement;  and, 
as  before  stated,  it  had  nderence  only  to 
tbe  proposed  auction  sale,  and  bad,  and 
could  have,  no  reference  or  application  to 
anything  else  whatever. 

The  appellant  also  relies  upon  the  fact 
that  Cbewning  ftRose  erected  on  the  prop- 
erty In  question  their  "board, "  on  which 
was  printed,  in  large  letters,  something 
like  this. "  For  Sale,  "*  or  "  This  Property  for 
Sale.  Apply  to  Cbewning  &  Rose,  Agents, " 
etc ;  but  not  mentioning  tbe  name  of  Gor- 
don, the  owner.  Tf  acta  auch  astheae—the 
mere  devices  of  real-estate  agents.  Intended 
to  attract  notice  and  entice  bidders — con- 
stitute holding  outonetothird  persons,  or 
to  the  public  at  large,  by  the  principal,  as 
bavlngu  general  authority  to  bind  him  In 
a  case  like  the  present,  then.  Indeed,  is  the 
condition  of  the  property  bolder  a  most 
deplorable  one,  tor  be  Is,  at  the  mere  will 
and  pleasure  olany  one  of  the  army  of  land 
agents,  liable  at  any  time  to  hare  his  es- 
tate administered  upon,  and  to  be  sold 
out  of  house  and  home.  If  real-estate 
agents  may,  by  their  own  interested  acts, 
thus  hold  themselves  out  to  third  persons, 
and  to  the  public,  then,  if  a  man  employ 
anch  an  agent  to  sell  at  auction  a  par- 
ticular piece  of  property,  or  even  a  lot  of 
old  rubbish,  the  agency  may,  though  never 
so  special  and  limited,  be  continued  and 
enlarged  by  acta  of  tbe  agent  alone,  such 
as  are  relied  on  in  the  present  case,  wbo 
can,  at  pienenre,  dispose  of  any  man's  es- 
tate on  terms  and  a  t  a  price  to  ault  him- 
self. The  law  la  aa  above  laid  down,  and 
It  toleratea  no  auch  monstroua  doctrine. 
The  true  principle  la,  aa  already  atatedr 
that  if  a  person  Is  beld  out  to  third  per^ 
eons. or  to  tbe  public  at  large, by  the  prin- 
cipal, as  having  a  general  anthority  to 
act  for  and  to  bind  him  In  a  particular 
buslneaa  or  employment.  It  would  be 
grosMly  unjust,  and  tend  to  sanction  the 
most  unmitigated  franda,  to  allow  auch 
principal  to  set  up  hia  own  secret  instruc- 
tions to  the  agent,  limiting  that  author^ 
ity,  and  thus  to  defeat  his  acts  and  trana- 
actloua  under  tbe  agency,  when  the  party 
dealing  with  him  bad,  and  could  have,  no 
notice  of  such  instructions.  But  wbile 
aoand  public  policy  thae  encouragea  free- 
dom and  confidence  In  the  dealings  with 
agenta,  yet  the  law  Jealously  guards 
agaluat  unantfaortsed  acta,  and  promptly 
rejects,  aa  odious,  the  idea  that  an  agent 
may  at  his  will  act  either  without  or  In 
excess  of  tbe  authority  conferred  on  him, 
and  bind  his  principal  thereby,  flence  tbe 
rale  la  directly  the  reverae  of  tbat  Juat  laid 
down,  wboi,  as  in  tke  present  case,  a  sp»> 
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«lal  or  particular  agent  Is  employed 
In  one  Binsrle  traneactloD;  lor,  in  such 
case,  Itistbe  daty  of  the  party  dealing 
with  the  agent  to  ascertain  the  extent  of 
bis  authority;  and  if  he  does  not,  be  must 
abide  rlin  consequences.  Such  is  the  con- 
dition  of  the  appellant  In  thia  caw.  He 
blindly  confided  In  and  contracted  with 
agents  who  acted  without  authority  rrom 
their  principal.  Then,  looking  at  the  case 
In  the  light  of  all  the  evidence,  It  is  clear 
that  Cbewnlng  &  Bose  were  but  special 
agents,  with  limited  authority  aH  to  one 
particular  piece  of  property;  that  they 
not  only  failed  to  communicate  with  Col. 
Gordon  by  telegram,  when  they  coald 
readily  have  done  so,  as  others  did.  but 
neglected  and  refused  to  obey  his  positive 
instructions  to  them,  and  of  their  own 
will,  without  authority  from  him,  under- 
took to  sell  a  piirtioQ  of  the  property, 
including  the  corner  lot.  How,  then,  was 
It  pomible  for  the  learned  chancellor  be- 
low to  arrive  at  anyotherconcluslon  than 
that  announced  in  his  decree?  It  only  re- 
mains to  add  that  the  theory  advanced 
by  the  appellant  must  necessarily  fall  to 
the  ground  for  want  of  that  evidence  es- 
sential to  show  that  ChewnlDg  &  Rose 
had  authority  to  make  the  contract 
sought  to  be  enforced  In  thia  suit.  The 
contract  attempted  to  be  set  upwae  made 
by  the  appellant  with  Chewnlng  4  Rose, 
and  was  signed  by  the  latter  as  agents 
for  the  appellee,  by  whom  It  was  not  au- 
thorized, and  it  Is  therefore  without  valid- 
ity, and  Is  Incapable  of  enforcement.  The 
apeciflc  execQtion  of  a  contract  for  the  sale 
of  real  estate  restH  in  the  sound  legal  dls- 
cretlon  of  the  court.  The  plaintiff  must 
establlsb  the  contract,  and  prove  it  as 
stated  Id  the  bill,  and  the  contract  mast 
be  certain,  fair,  and  Jast  in  all  its  parts. 
Haskln  t.  Insurance  Co.,  78  Ya.  707.  In 
the  present  case  all  these  essentials  are 
wanting,  and  therefore  the  appellant  haa 
no  case.  The  legal  proposition  asserted 
by  the  counsel  for  the  appellant,  that  the 
owner  of  lands  may,  by  parol,  authorise 
another  to  make  a  contract  for  the  sale 
thereof,  as  was  held  In  Terby  v.  Grlgeby, 
9  Ldgh,  887,  seems  to  be  eetablished  law ; 
but  It  Is  of  no  force  in  the  present  case, 
as  here  there  was  no  authority,  either  by 
parol  or  otherwise,  to  make  the  contract. 
For  the  reasons  stated,  we  are  clearly  of 
opinion  that  the  decree  appealed  from  la 
without  error,  and  that  the  aame  moat 
be  affirmed. 


Bbown  Oil  Co.  v.  Caldwell  et  al. 

(Suprme  Court  tif  Appeals  of  Wmt  VirgMa. 
Bteroh^il.  18910 

BlPARUV  RlORTS— BOTTMDAKntS  OH  RIVBB8. 

1.  Rights  of  riparian  owners  of  land  on  the 
Ohio  riw  extend  to  low-water  mark. 

S.  A  conveyance  of  land  calls  "thence  TH.,  8 
degrees  W.,  28  9-10  poles  to  a  stake  at  Ohio  river 
marked  'I;'  thence  down  said  river  8.,  63  de- 
grees W.,  81  6-10  poles,  to  a  stake  on  point  at 
mouth  of  French  creek."  The  line  along  the  river 
la  low-water  mark. 

8.  This  is  not  changed  by  the  fftots  that  be- 
fore  the  conveyance  actual  survey  vras  made  flz- 
ing  the  point  at  I  Just  over  the  river  bank,  and 
nnmiDg  thanoe  a  straight  ll&e  to  point  at  the 
mouth  of  FMaoh  oredc,  leavliig  a  apMe  betwan 


it  and  low-water  mark,  and  that  a  diagram  rep- 
Xssentiog  suoh  surveying  and  stiai^t  line  was 
made,  and  the  f  orOier  fiwt  that  the  deed  convey- 
ing three  parcels  of  land  contains  the  clause: 
"These  said  calls  are  controlled  bydlagram  made 
by  B.  A.      county  surveyor.  * 

iayUabua  bu  the  Court.) 

Appeal  and  supersedeaa  from  circnlt 
court.  Pleasants  county. 

J.  G.  McCIuer&ndJackBoo  A  Teatoa,  for 
appellants.  T.  2.  Steals  and  L.  Tar- 
enaer,  for  appellee. 

Bbannon,  J.  On  a  bill  presented  by  the 
Brown  Oil  Company  agalnat  R.  G.  Cald- 
well and  others  to  the  Jndge  ol  the  circuit 
conrt  of  Pleesants  county,  an  Injunction 
was  awarded  restraining  the  defendanta 
from  constructing  derricks,  boring  any 
well,  or  entering  or  trespassing  upon  cer- 
tain premises  of  the  plaintiff  described  in 
the  bill;  and,  the  judge  having  overrulaU 
a  motion  to  dissolve  the  injunction,  the 
defendants  appealed  to  this  court.  On 
26th  October.  1887.  George  Hendricks  and 
wife  conveyed  to  Elizabeth  Jones  tbree 
tracts  of  land.  Nob.  1,2,  and  8;  and  on 
27th  March,  1890,  Klisabeth  Jones  and  her 
husband  leased  said  land  to  Joseph  8. 
Brown,  for  oil  development,  and  he  trana- 
ferred  his  lease  to  the  Brown OilCompany. 
On l4tbJnly, 1890, George  Hendricks  leased 
to  R.  G.  Caldwell  and  others,  for  the  pur> 
pose  of  boring  for  oil,  a  parcel  of  land  ol 
about  one  acre,  and,  these  lessees  having 
entered  to  boreawell  foroll,  the  Brown  Oil 
Company  obtained  said  Injunction.  Both 
Bides  claim  under  George  Uendrlcka.  The 
Brown  Oil  Company  claims  that  the  deed 
from  Hendricka  and  wife,  conveylne  lot 
No.  2,  goes  to  low-wato-  mark  on  tha 
Ohio  river,  leaving  no  opening  for  the  sab- 
aeqnent  lease  made  to  Caldwell  and  oth- 
ers; while  Caldwell  and  his  co-leaseea 
claim  that  the  prior  deed  from  Hendricka 
to  Jones  la  next  to  the  river  bounded  by  a 
line  rnnnlng  practically  with  its  bank,  not 
Including  Its  abore  and  beach,  leaving  be- 
tween tbla  line  and  low-water  mark  an 
area  of  about  one  acre  leased  to  them. 
Thus  the  only  question  we  are  to  decide  Is 
whether  the  lot  No.  2,  conveyed  by  Hen- 
dricks and  wife  to  Elliabetb  Jones,  ex- 
tends to  the  low-water  mark  of  the  Ohio 
river;  lor,  U  it  does,  there  la  no  room  for 
the  land  be  snbsequoitly  leased  to  Cald- 
well and  others,  he  having  no  title  jtu  it 
to  confer  on  Caldwell  and  others,  fxhe 
deed  trnva  Hendricks  to  Jones  describes 
lot  No.  2  as  follows:  "Tract  No.  2.  Begin- 
ning at  a  stake  on  up(>er  bank  of  said 
French  creek  in  edge  of  railroad  right  ol 
way,  marked '  G '  on  diagram ;  thence  with 
said  right  of  way  N.,  74  degrees  81 
poles,  to  a  stake  at  H;  thence  N..  8  de> 
grees  W.,  26  9-10  poles,  to  a  stake  at  Ohio 
river  marked  *  I;'  thence  down  stUd  river 
8..  62  degrees  W.,  81  6-10  poles,  to  a  stake 
on  point  at  mouth  of  eald  French  creek; 
thence  S.,  28  degrees  E.,  1  pole,  to  a  stake; 
thence  up  the  creek,  with  Its  meanders,  N., 
80  degrees  E.,20  poles;  N., 66 degrees  E.,  21 
7-10  poles;  N.,  88  degrees  E..  13  8-10  poles, 
to  the  beirlnnlng,— contalninyg  alx  and  one- 
halt  acres  by  survey.^ 

Hoidricks'  right  extended  to  low-water 
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nark  erf  the  Ohio  itTer,  as  riparian  own- 
an  lands  bounded  by  that  river  ko  to 
low-wator  mariL,  snbject  to  tbe  easement 
of  the  pnbllc  In  that  portion  between  blgh 
and  low  water  marks.  Barre  v.  Fiemlng, 
39  W.  Va.  811. 1  8.  E.  Kep.  731.  I  think  It 
plain,  under  the  law,  that  the  boundary 
ot  tract  3,  as  given  above,  carries  that 
tract  to  the  limit  ot  Hendricks' ;  that  Is. 
low-water  mai^.  We  see  that  after  leav- 
ing thp  Ohio  River  Railroad  right  ot  way 
the  call  Is  for  N..  8  W.,  26.9.  to  a  stake 
at  Ohio  river.  Where  does  this  line  atop? 
As  tbe  arrantor's  line  was  the  low-water 
mark,  in  law  is  It  not  reasonable  to  say 
that  be  intended  to  sell  to  the  outer  Hue 
when  he  locates  a  comer  at  the  river? 
Does  be  Intend  still  to  retain  a  narrow 
strip,  whleb  be  could  not  reaeb  except  by 
Koing  over  the  land  which  he  sold?  Of 
what  valuewonld  It  he  to  him?  Is  It  rea- 
sonable that  the  parchaser  Intended  to 
leave  this  strip,  which  would  cut  oft  all 
access  to  the  river  for  the  raoet  of  the 
time?  Aug.  Water-Co  arses.  9  ^»  says: 
"The  cases,  on  tbe  whole,  may  be  said  to 
demonstrate  tbe  existence  ot  the  rale  that 
a  grantee  bounded  on  a  river  fand  it  is 
immaterial  by  what  mode  of  expreaelon) 
goes  ad  medium  Slam  aqasB,  unless  there 
be  decided  language  showing  a  manifest 
Intent  to  stop  at  the  water's  edge ;  and 
there  seems  adistlnct  and  strong  tendency 
in  tbe  eases  to  tarn  every  doubt  upon  ex- 
pressions which  fix  the  boundary  next  the 
river  In  favor  of  a  contact  with  the  wa- 
ter." My  examination  satlsflee  me  thor< 
ougbly  that  this  statement  of  Angell  lea 
fair  and  unquestionable  presentation  of 
the  law.  Surely,  under  this  law,  a  lino 
calling  lor  a  stake  "at  Ohio  river*  would 
carry  as  to  the  water  of  the  river.  In  the 
case  o(  tlieOhin  It  Is  to  low  water;  In  ease 
of  streams  not  navigable.  It  would  be  to 
tbe  middle  of  the  stream.  In  Blx  v.  John- 
son, 6  N.  H.  520,  a  call  tor  a  stake  at  the 
river  made  the  river  the  boundary,  and 
from  "stake  at  the  river"the  line  was  said 
to  be  **  on  the  river, "  and  It  was  said  to  be 
a  strong  argament  to  show  that  the  river 
was  the  boundary.  Note  to  seeUon  29, 
Ang.  WateavCouraes.  Wbere  a  Una  ran  to 
a  stake  standing  on  the  east  bank,  etc., 
theuce  down  the  river.  It  extended  to  the 
thread  ot  the  river.  A  line  calling  east* 
eriy  on  a  creek,  and  down  said  creek  to  a 
buttemnt  tree,  was  held  to  place  the  cor- 
ner in  the  center  of  the  stream  opposite 
the  bntternnt.  1  Walt.  Act.  *  Det.  711. 
The  case*  are  nnmerons  to  show  that  this 
Une  from  the  railroad  goes  clear  to  the 
river.  Thus  we  an*  at  the  low-water 
nark,  and  we  cannot  leave  It;  and  then 
the  next  call  la:  "Thence  down  eaid  river 
8..  62  degrees  W.,  81  6-10  poles,  to  a  stake 
un  point  at  month  of  said  French  creek. " 
Wbo  can  doubt  that  this  expressly  keeps 
ns  to  ^e  low- water  mark  in  traidng  the 
line?  A  line  running  on  or  with  or  along 
a  stream  goes  to  its  middle;  and,  even 
where  tdbe  call  Is  the  bank  of  a  river,  it  la 
to  Its  middle.  Ang.  Water-Courses,  S  34. 
And  this  river  line  calls  for  a  termtnue  at 
aatake'cn  point  at  mouth  of  said  French 
creek.*  The  month  ot  French  creek  Is  the 
Olilo;  that  la.  It  la  actual,  physical  con- 
tact ol  era^  with  river;  a  confluenoe  ol 
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tbeir  wat^;  tbeir  tntermlngllng  and 
union.  This  la  the  meaning  of  the  expres- 
sion "at  the  mouth  of  said  French  creek." 
The  call  tor  a  stake,  all  Burveyore  know, 
is  not  a  natural  or  fixed,  Immovable  point, 
but  we  must  yield  distance  to  the  natural 
call  for  the  river,  and  becondncted  to  It 
by  course  or  some  other  element  to  give  It 
location.  Here  the  stake  Is  "on  point  at 
mouth  of  said  French  creek."  Well,  that 
Is  the  point  of  land  made  by  the  Junction 
of  the  creek  and  river.  It  we  want  to  go 
to  high-water  mark,  we  would  ko  out  the 
point  only  ao  far  as  to  reach  that  mark ; 
while.  If  we  want  to  go  to  low-water 
mark,  we  proceed  on  oat  this  point  until 
we  get  to  low-water  murk.  In  either  rase, 
we  would  be  on  the  point;  and,  as  Hen- 
dricks'rigbt  went  to  low-watermark, and 
we  are  nut  to  oBsume  that  he  intended  the 
unusual  thing  of  retaining  a  narrow,  Inac- 
cenalble  strip,  or  that  the  purchafier  in- 
tended to  leave  this  Btrlp  to  exclude  him 
from  valuable  river  privileges,  what  more 

elauslble  than  to  say  that  this  corner  also 
I  at  low  water,  and  that  thus  tbe  river 
line  follows  the  low-watermark?  Author- 
ities In  support  ot  these  views  could  be 
cited  almost  without  limit.  Hayes  v. 
Bowman.  1  Rand.  (Va.)  417;  Mead  v. 
Haynes,  8  Rand.  (Va.)  83;  Camden  v. 
Creel.  4  W.  Va.  365.  Thus,  tested  by  the 
calls  ot  the  deed,  it  Is  sale  to  say  that  tbe 
river  line  of  Heodriek's  grant  to  Jones  Is 
the  low-water  mark. 

While  I  dn  not  deem  It  necessary  to  ad- 
vert  to  all  the  polnta  ot  argument  madu 
for  the  defense,  yet  It  Is  lust  to  their  claim 
that  1  should  refer  to  a  fact  on  which  tbey 
rely, — on  which  It  may  be  said  their  defense 
solely  rests.  fThe  deed  from  Hendricks  to 
Jones,  after  describing  each  ol  tbe  tracts, 
says:  "Thoe said  calls  are  controlled  by 
diagram  made  by  R.  A.  Gallaber.  county 
surveyor  ot  the  county  aforesaid ; "  and  It 
is  proven  that  before  the  deed  was  made 
Hendricks,  Mrs.  Jones'husband.actlngtor 
her,  and  Qaliaher,  the  surveyor,  made  an 
actual  survey  ot  this  lot  2,  running  the 
line  from  the  railroad  right  ot  way  to- 
wards the  river,  but  nut  to  tbe  river;  and 
that  be  atoppeid  at  26.9  poles,  point  I, 
wblcb  Is  some  distance  over 'the  edge  ol 
the  river  bank,  and  some  distancetrom  tbe 
water,  and  ran  the  next  line  from  said 
point  I  down  to  the  point  at  month  ot 
Frenchcreek,and  that  said  line  Is  straight, 
and  that  be  made  a  plat  giving  the  course 
and  distaure  according  to  the  running  on 
the  ground,  and  this  line  l^tastrip  be* 
tween  It  and  the  water  ot  the  river.  Coun- 
sel for  appellees  concede  that  but  tor  tbe 
reference  In  the  deed  to  this  diagram  the 
deed  would  go  to  the  water,  but  contend 
that  the  declaration  ot  the  deed  that  Its 
calls  shall  be  controlled  by  the  diagram 
BhowB  acontrary  intent,  and  that  the  lines 
aa  shown  on  the  plat  as  they  were  actu- 
ally surveyed  on  the  ground,  and  ae  they 
are  short  and  dlHtance  can  be  accurately 
fixed,  must  goveru.  There  Is  some  force 
in  this  contention,  but  It  Is  not  sufficient 
to  control  the  ca^gj  We  have  seen  ytbat 
the  calls  ot  the  deed  go  to  low  water,  and 
all  presumptions  favor  the  theory  that 
tbe  Intent  is  to  go  to  tbe  water,  and  it 
most  be  clear  that  It  was  not  the  InteD- 
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tion.  Aogell  on  Water-Couraea,  §  9,  states 
tbelawtbas:  "The  only  mude  by  whicb  a 
rlgbt  of  property  In  a  water-conrse,  above 
tide-water,  can  be  withheld  from  a  pnrBon 
who  recelvea  a  grant  of  the  land.  Is  by  a 
reaervnMon  directly  expressed  or  clearly 
Implied."  And  In  section  17:  "It  mat- 
ters not  what  may  be  the  Intention  of  the 
srantor  of  land  described  as  being  bounded 
by  a  water-conrse,  or  by  words  as  compre- 
hensive or  In  law  equivalent;  the  grantee 
will  hold  to  the  thread  of  the  river,  even 
U  sach  was  not  the  grantor's  Intention." 
**  It  would  rnqalre  an  expreus  exception  in 
the  grant,  or  some  clear  and  unequivocal 
declaration  or  certain  and  Immemorial 
usage,  to  limit  the  title  of  the  owner  In 
such  cases  to  the  edge  of  the  river."  8 
Kent,  Comm.  42H.  In  Watson  t.  Peters, 
26  Mich.  508,  It  was  decided  that  a  grant 
of  a  city  lot  bounded  on  a  navigable 
stream,  with  the  water  as  a  boundary.  In 
the  absence  of  an  express  reservation, con- 
veys to  the  grantee  to  the  center  of  the 
stream;  and  the  tact  that  the  grantor, 
before  conveying,  platted  the  land  into 
lots  and  blwks,  with  distinct  lines  and 
distances  marking  the  boundaries  of  each 
lot,  and  with  the  water  boundary  of  the 
river  lots  indicated  by  a  line  representing 
the  shore-line,  and  conveyed  by  such  plat, 
will  not  limit  the  grant  to  such  shore-line, 
or  operate  to  rnserre  to  him  proprietary 
rights  In  front  of  the  lotsconveyed.  Judge 
GooLBTsald  in  the  opinion:  "The  own- 
er of  city  lots  bounded  on  navigable 
streams,  like  the  owner  of  any  other  land 
thus  bounded,  may  limit  his  conveyance 
within  Bpectfle  limits,  it  he  choose;  but, 
where  he  conveys  with  the  water  as  a 
boandary.  It  will  never  be  presumed  that 
be  reserves  to  himself  proprietary  rights 
In  front  of  the  land  conveyed,  which  he 
may  grant  to  others  for  private  occupa- 
tion, or  so  occupy  himself  as  to  cut  off  his 
grantee  from  the  privileges  and  conven- 
iences which  appertain  totheshore  of  nav- 
igable water.  Such  privileges  and  con- 
veniences constitute  a  part,  and  in  many 
eases  the  prtudpal  part,  of  the  valaeof  the 
grant.  •  »  •  The  mle  Is  too  valuable 
and  Important  to  be  varied  byso  immate- 
rial a  circumstance  as  that  the  boundary 
on  thewaterls  descril>ed  by  a  line,  instead 
of  by  making  use  of  words  which  to  the 
common  understanding  would  convey  the 
saute  meaning;  and  what  we  have  said  of 
navigable  waters  Is  equally  applicable  to 
all  water^oarses.  If  on  the  face  of  the 
plat,  by  reference  to  which  the  defmdant 
bought,  there  was  anything  which  dis- 
tinctly indicated  an  intent  on  the  part  of 
the  proprietors  to  make  this  case  excep- 
tional, and  to  reserve  to  themselves  any 
rights  in  front  ol  the  waterluts  marked  on 
It,  after  they  shonld  have  been  sold,  the 
case  would  have  been  dttterent.**  Ang. 
Water-Con rses,  S  28,  note  2.  "  There  seems 
to  be  no  conflict  whatever  In  the  authori- 
ties that,  where  a  certain  dtstancelscalled 
for  from  a  given  polut  on  a  navigable 
stream  to  another  point  on  the  stream,  to 
be  ascertained  by  such  measurement,  the 
measnrement  must  be  made  by  tbe  mean- 
dew,  not  In  a  vtoalght  llneu "  Tylw,  Bonnd. 
SM.  (where  an  exception  or  reMrvatlon 
wbleh  wouM  cat  off  tbe  grantee  tram  ttie 


water  Is  claimed  to  exist  In  a  deed,  the 
Maine  court.  In  Wlnalow  v.  Patten, 34 Me. 
25,  has  said  that  the  doctrine  pertinent  to 
the  matter  is  that  words  of  doubtful  im- 
port are  to  be  construed  most  favorably 
to  the  grantee.  Bee  Tyler,  Bound.  225.  U 
tbe  Intention  was  In  the  rase  of  this  deed 
from  Hendricks  to  Jones  to  reserve  the 
land  claimed  by  the  defendants,  how  easy 
Itwould  have  been  to  exceptit  plainly.  It 
Is  difficult  to  say  Just  what  was  meant  by 
tbe  language  of  the  deed  that  the  calls 
were  to  be  controlled  by  the  diagram. 
Was  It  Intended  to  keep  It  from  going  to 
low-water  mark,  which  everybody  knew 
to  be  Hendricks*  linftZJ  Wby,  then.did  tbe 
deed  call  tor  a  stake  at  the  river,  and  ran 
thence  **down  said  river,"  which  certain- 
ly would  follow  the  river  at  low-water 
mark?  Shall  we  allow  this  doubtful  lan- 
guage tooverthrow calls  In  thedeed  which 
In  law  would  carry  us  to  low-watermark, 
and  exclude  this  one  acre,  and  cut  off  Mrs. 
Jones' land  from  the  advantages  of  the 
stream  ?  I  think  not.  What  does  this  lan- 
guage mean  with  reference  to  lots  1  and 
2?  I  observe  that  in  describing  lot  1  the 
call  is  from  railroad  land  N.,  8  degrees  W., 
28.4,  to  river  at  A;  then  down  the  river 

f>ole3,  to  I.  I  take  It  that  the  river  line  ct 
ot  1  goes  to  low- water  mark.  It  stops  at 
tbl8  8ameletter'*J^"known.ittlol2.  How 
long  would  the  diagram  last?  If  lost, 
where  could  this  description  be  found? 
Shall  we  reject  tbe  certain  calls  of  tbedeed 
for  those  of  the  plat,  nnder^Is  clause,  nn- 
eertaln  and  perishable?  nx  is  not  pre- 
sumed that  a  party  granting  land  Intends 
to  retain  a  mere  narrowstrip  between  the 
land  sold  and  hie  line,  and  this  Is  much 
more  so  when  It  would  cut  off  the  grantee 
from  valuable  water  privileges.  Western 
M.  &  M.  Co.  V.  Peytona  0.  C.  Co.,  8  W.  Va. 
4(!^  There  is  evidence  tending  to  show, 
pernapa  a  decided  preponderance,  that 
when  tbe  survey  was  made  the  husband  of 
Mrs.  Jones  directed  the  surveyor  notto in- 
clude this  ptececlaimed  by  defendants,  say- 
ing be  did  not  desire  to  pay  tor  land  which 
he  conld  not  cultivate,  and  that  be  direct- 
ed where  the  Hue  down  the  rivershonld  be 
run,  and  that  the  vendor  acceded  to  it, 
saying  he  could  utiliie  this  small  piece  In 
tying  up  boats  and  ratts.  Headricksaays 
he  did  not  Intend  to  sell  It.  Mrs.  Jones 
and  her  husband  say  they  did  Intend  to 
include  it  In  their  rights,  but  that  the 
agreement  was  that  It  was  worth  nothing 
for  cuitiratlon,  and,  the  coosideratloo  i>t 
the  purchase  being  $100  per  acre,  afae  did 
not  wish  to  pay  for  it,  and  the  surv^  was 
made,  not  to  limit  the  land  from  theriver, 
but  to  ascertain  Just  how  much  land  fit 
for  cultivation  there  was,  so  as  to  count 
its  cost.  This  version  derives  considera- 
ble support  from  the  fact  that  tbe  calls  In 
the  deed  are  tor  the  river,  while  the  lines 
actually  ran  do  not  go  to  It.  Bat  there 
stands  the  deed,  the  repository  ol  the 
agreement  of  the  parties,  couferrlngrertain 
legal  rights,  not  to  be  overthrown  by  the 
doubtful  meaning  arising  from  the  clause 
of  the  deed  that  the  calls  were  to  be  con- 
trolled by  the  plat,  and  I  do  not  thtnk  we 
can  allow  any  verbal  agreement  each  as 
that  referred  to  to  control  the  eOMt  ol  tta« 
deed.  Older  ol  drenlt  emut  ofwrnUng 
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motloD  to  dlaeolTa  is  affirmed,  and  the  In- 
Jonettoii  la  perpetuated. 

XaxABt  P.(  and  Enoush  and  Hot^t.  JJ., 
concur. 


lb>RASim  Bt  al.  V.  West  Virginia,  O.  ft  P. 

Ry.  Co. 

(Sivranw  Court  cf  Ajmeais  of  We$t  Virginia. 
March  n,  18810 

bstrurcB  or  Froobss. 

Frooess  to  commence  a  civil  action  return- 
able to  the  first  Monday  in  a  month  as  a  rale-d^ 
may  be  dated,  iasaed,  and  executed  on  the  re- 
turn-day. 
{SyUatni*  by  Ote  CtmrL) 

Error  to  circuit  conrt,  Tucker  coanty. 
A.  B.  fATsoDB,  lot  plaiutlllB  hi  error. 
C.  W,  DMlIejr,  tor  defendant  In  error. 

LocAS,  P.  This  was  an  action  at  law. 
In  which,  on  niotlon  of  the  defendant,  the 
circuit  conrt  quaehed  the  Bammons.  The 
lollo wing  bill  of  exceptloDS  waa  reeerred: 
"Be  It  remembered  that  opoo  the  caltlDg 
of  tble  case  at  the  former  term  of  tliis 
«onrt,  the  defendant,  by  Ita  attorney,  ap- 
peared <uily  for  the  purpose  ot  moTlng  to 
quash  the  anmmona  in  this  cause,  and 
moved  to  quash  the  aame  In  thes»worda, 
to-wit:   'Summons.  The  state  of  West 
Yirfdnla,  to  the  sheriff  of  Tncker  county, 
sreetinac:  Ton  are  hereby  commanded  to 
summon  The  West  Vlrclnia  Central  and 
Pittsburg  Railroad  Company  to  appear 
at  the  clerk's  otBce  of  the  circuit  conrt  of 
Tucker  county,  at  rules  to  be  held  fur  the 
Raid  court  on  the  first  Monday  ot  Autcnat, 
1889.  to  answer  Samuel  D.  Buck  and  Stlth 
B.  Spraslna,  partners  In  trade  under  the 
firm  name  and  style  of  Spra^lns,  Buck  A 
Co.,  of  a  plea  of  ti^pflss  ou  the  case  In 
Hasumpalt!  damages,  $1,000.00 ;  and  hare 
then  there  this  writ,   witness:  Joh:*  J. 
Adams,  cleric  of  our  said  court,  at  tbs 
court-honae  of  Tucker  coanty,  the  5th  day 
ot  Angust,  18S».and  in  the  a7th  year  of  the 
state.^  '(SheriD's  retam.)  Executed  the 
within  aammona  on  the  W.  Va.  C.  &  P.  B. 
K.  Co.  by  delivering  F.  K.  Ford,  a  depot 
aeent  of  said  company  in  the  autufU  em- 
ployment of  said  company,  In  the  county 
of  Tucker,  at  the  town  ot  Parsons,  a  sta- 
tion ot  said  company,  on  the  6tli  day  ot 
Angust,  1889,  the  preirident  nor  any  ot  the 
directors,  officials  of  said  company,  or  vis- 
itors being  found,  a  copy  hereof.'  On  the 
ground  that  It  was  lasued  on  the  6th  day 
of  August,  1889.  and  returnable  the  same 
day,  the  first  Monday  of  August,  18^, 
which  was  the  6th  day  ot  said  mouth  to 
which  motion  the  plaintiffs,  by  their  at- 
torn^, objected  ot  which  motion  the 
conrt  took  time  to  consider,  and  at  this 
term  ot  the  court,  upon  argument,  it  ap- 
pearing to  the  court  that  the  summons 
was  returnable  on  the  day  ot  ita  date  and 
laBtte,and  to  the  same  rnlea.  the  court  sus- 
tatned  the  motion  of  the  defendant,  and 
quashed  the  summons  and  dismissed  the 
case;  to  which  action  and  ruling  ot  the 
court  the  plaintltfa  excepted  and  tendered 
thh^  their  bill  ot  exceptions,  and  prayed 
tliat  the  aame  be  signed,  and  enrolled, 
which  Is  aceordingly  done.  Josjbpb  T. 
Hqkb,  ISeal.]  "  It  will  be  perceived  that 
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the  only  question  to  be  decided  In  this  caae 
Is  whetti^  the  oi^lnal  process  or  sam- 
mons  to  commence  an  action  can  be  Is- 
sued on  the  first  rule-day  ot  the  month, 
and  served,  or  executed  and  returned,  up- 
on the  aame  day.  The  provisions  in  re- 
gard to  rule-days  and  the  proueedlngs  at 
rnlea  are  to  be  found  in  chapter  125  of  the 
Code,  and  It  Is  provided  that  rules  shall  be 
held  on  the  first  Monday  in  every  month, 
and  continued  for threedays,excnit where 
such  holding  or  continuance  would  Inter. 
feie  with  a  term  ot  court.  It  is  furthw 
provided  that  "  the  rules  may  be  to  de- 
clare, plead,  reply,  rejoin,  or  tor  other  pro- 
ceedings. Theysliall  be  given  from  month 
to  month."  Chapter  124,  after  providing 
tor  the  forma  of  write,  provides  In  the  sec- 
ond section  that  "  process  from  tiny  court, 
whether  original,  mesne,  or  final,  may  be 
directed  to  the  sheriff  of  any  county. 
•  •  •  Any  process  may  be  executed  on  or 
beftire  the  return-day  thereof . "  "Any  pro- 
cess shall  bereturnable  within  90  days  after 
its  date  to  the  conrt  on  the  first  day  of 
Its  term,  or  in  the  clerk's  offlc-e  to  the  first 
Monday  in  a  month  or  some  rule-day,  ex- 
cept aa  follows:  A  summons  for  a  wit- 
ness shall  be  returnable  on  whatever  day 
his  attendance  Is  dealred,  and  an  order« 
of  attachment  may  be  returnable  to  the 
next  term  of  the  court,  although  more 
than  90  days  from  thedatsoftheorder.and 
process  awarded  In  court  may  be  return- 
able as  the  court  shall  direct. "  Section  6 
of  the  same  chapter  provides:  **The  pro- 
cess to  commenceasultshallbea  wrlteom- 
mandlng  the  officer  to  whom  it  Is  directed 
to  summon  a  defendant  to  answer  the  bill 
or  action.  It  shall  be  lasued  on  the  order 
of  the  plaintiff,  or  his  attorney  or  agent, 
and  shall  not,  alter  it  is  issued,  be  altered, 
nor  any  blank  therein  filled  up,  except  by 
the  clerk. "  These  are  the  principal  pro- 
vlaions  ot  the  Code  which  bear  opoo  this 
anbject.  It  will  be  seen  that  those  s«i- 
teuces  quoted  from  the  second  section  ot 
chapter  124  apply  to  all  process  in  a  elvU 
action,  whether  original,  mesne,  or  final, 
—that  Is  to  say,  those  provisions  apply 
equally  tu  the  summims  which  la  the  orig- 
inal process  to  commence  a  suit ;  or  to  an 
attachment,  which  Is  frequently  a  mesne 
process ;  or  to  an  execution,  which  Is  gen- 
erally the  final  process  after  Judgment  has 
been  obtained.  It  Is  contended  tor  the 
plaintiff  In  error  that  the  provision  which 
says  that  **  any  process  shall  be  returnable 
wltbiu  90daysafterit8date,"taken  In  con- 
nection with  section  VZ  of  chapter  18  olthe 
Code,  which  Is  astollows:  "Thetimewlth- 
in  which  an  act  Is  to  be  done  shall  be  com- 
puted by  excluding  the  first  day  and  in- 
cluding the  last."— does  necessarily  ex- 
clude the  day  of  the  Issuance  ot  the  writ 
from  those  days  upon  which  it  may  be 
executed.  It  will  be  perceived,  however, 
that  it  this  reasoning  be  correct  as  to  the 
summons  or  origiual  process  it  must  nec- 
essarily be  so  also  as  to  the  mesne  and 
final  process, so  thatanattachment  Issued 
on  one  day  could  not  be  served  Immedi- 
ately, but  only  after  the  intervention  of  a 
day,  and  an  execution  could  not  be  levied 
on  the  day  when  Issued,  bnt  would  have 
to  be  levied  on  the  following  day  at  the 
earliest.  Sueh  could  not  possibly  han 
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been  tiie  intention  ot  the  lejrtsiatare,  and 
the  reasoning  apon  which  sach  a  concln- 
Bton  le  baeedmustneceBsarllybefallacIonB. 
The  error  in  this  reasonitiK  is  in  overlook- 
logr  that  provision  which  declares  that 
any  process  may  be  executed  on  the  re- 
tnm-day  theteof ;  so  that  a  writ  return- 
able to  Monday  as  the  first  rule-day  may 
be  served  npon  that  day,  no  matter  when 
Isaned.  Neither  can  the  defendant  suffer 
the  slightest  incunvenlence  from  this  con- 
struction, since  the  object  of  the  snmmone 
is  to  give  blm  notice  of  the  sntt;  and  it  Is 
material  to  him  when  the  notice  Is  served, 
but  utteriy  Immaterial  and  unimportant 
when  It  may  kaTe  Issoed ;  that  Is  to  say, 
If  the  writ  can  be  served  on  Monday,  It  is 
ntterly  immaterial  whetiier  It  t>eur  date 
on  that  day  oron  the  preceding  Saturday, 
since  the  defendant  knows  nothing  ot  It 
nutU  served.  When  It  Is  provided  that  an 
act  may  be  done  within  a  given  perind 
after  a  certain  date,  the  general  construc- 
tion is  that  it  may  be  done  the  moment 
that  date  arriveii.  For  example.  If  it  be 
■aid  that  an  infant  may  elect  to  set  aside 
a  decree  by  petition  within  6  months,  or 
180  days,  after  he  attains  his  majority.  It 
follows  he  may  move  against  the  decree 
«  upon  the  very  day  that  lils  majority  is  at- 
tained. Or  If  it  be  provided  that  the 
widow  shall  have  one  year  after  probate 
of  the  win  of  her  husband  within  which  to 
renounce  tbe  will.sacb  election  and  rennn- 
ciatlon  may  be  made  the  very  moment  the 
will  is  probated.  It  follows,  therefore, 
that  under  the  provisions  of  the  Code  any 
process  in  a  cItH  action,  whether  original, 
mesne,  or  final,  may  be  executed  upon  the 
day  of  Its  datt*.  and  Immediately  after  It 
is  issued,  rpon  inquiry  I  And  that  the 
practice  In  the  various  circuits  of  the  state 
has  differed  somewhat  on  this  question, 
but  no  doubt  in  a  majority  of  the  circuits 
the  practice  which  we  now  affirm  and  ap- 
prove has  prevailed.  It  Is  more  Impor- 
tant that  it  should  be  settled,  owing  to 
these  dllTerences  ot  opinion  which  hare  ex- 
isted in  the  various  circuits.  For  these 
reasons  we  think  there  was  error  on  the 
part  of  the  circuit  court  In  quashing  tbe 
return, and  Ibi  Judgment  must  bereversed, 
the  motion  overruled,  and  tbe  case  re* 
raanded. 

ENOLisa,  Bbannon,  and  Holt,  JJ.,  con  - 
car. 


RiNQOLD  et  ah  V.  Suffer  eC  aJ. 

(Supreme  Court  of  Appeals  of  Wett  Virginia. 
March  24,  1891.) 

OARyHHHBira  — FlKDINO  — Fartmsbship  ow  Hut- 
MIBD  WOHAH— lilKI  or  ATXAaBMEXt—IaxmUTt 

or  Fraudulent  Oiuktbs. 
1.  The  remedy  by  ffaralsbment  is  s  creature 
of  the  statute,  and  limited  by  it. 

S.  A  Unding  by  a  jury  as  to  indebtedness  of 
a  nmishee  to  the  attachment  debtor  and  effects 
iiiiils  hands,  rendered  npon  a  sogeestlon  of  the 
Insnfflolenoy  of  the  garnishee's  answer,  must  be 
soiBoIently  deflnite  and  certain  to  warrant  lodg- 
ment against  the  garnishee.  The  finding  here  is 
too  vague. 

8.  Evidence  certified  cannot  be  read  to  find 
fMts  essential  to  Judgment,  which  should  have 
beoi,  but  were  noU  found  by  verdict 

4.  A  putuer^p  between  a  married  woman, 
UvlBg  with  her  hnaband,  and  aaothw  person  is 


void.  She  cannot  be  sued  at  law  tm  actutract  of 
such  partnership;  but  the  other  member  of  the 
firm  may  be  rendered  liable  therefor,  and  Judg- 
ment given  against  him  alone. 

6.  An  attachment  served  on  a  garnishee  In- 
debted to  or  having  effects  of  the  debtor  binds 
debts  existing  or  affects  inthe  garnishee's  handsat 
the  date  of  sarvioeof  the  attainment,  as  also  debts 
arising  or  effects  coming  to  tbe  hands  of  the  gar- 
nishee until  the  answer  of  such  garnishee,  but 
not  later  than  such  answer. 

6.  There  may  be  a  money  recovery  against  a 
fraudulent  grantee  of  propei^  who  has  sold  such 
property  to  a  bona  fide  purchaser  and  realised 
money  therefrom  in  favor  of  the  defrauded  ored* 
itor. 

{SyllatntM  by  Ae  Court.) 

Error  to  circuit  court,  Cabell  coonty. 
CAmpbeil  A  BoltjtoT  pWntina  in  error. 
Smma  Jb  Enalow^  for  dtfendanti  in  error. 

Brannon,  J.  In  an  action  at  law  by  F. 
K.  Rlngoid  ft  Co.  against  J.  K.  Suiter  Id 
the  cln*ait  court  ol  Cabell  county  an  at- 
tachment issued  and  was  served  on  Miller 
ft  Ingalla,  as  sarnlsfaees.  on  ISth  Novem- 
hw,  1889.  and  on  9th  December,  1889,  said 
garnishees  answered  that  they  were  not 
indebted  to  Suiter,  but  that  on  4th  of  No- 
vember, ]889,Batd  firm  bad  bought  certain 
goods  and  accounts  of  Suiter  for  $5,000. 
for  which  they  were  to  pay  by  giving  ne- 
gotiable notes,  and  that  they  had  given 
such  notes.  The  plalntlBs  suggested  that 
the  garnishees  bad  not  fully  answered, 
and  tbe  court  made  an  order  directing 
that  the  question  ot  the  Indebtedness  of 
said  garnlBbeoe  be  submitted  to  a  jury,  as 
provided  by  statute,  to  ascertain  and  dft> 
termine  what  effects,  If  any,  said  gar- 
nlsbees  had  In  their  hands  at  the  date  ot 
the  service  of  the  attachment,  and  that 
the  Jury  should  determine,  try,  and  return 
their  verdict  on  the  following  tasnes:  "(1) 
Did  tlie  garuishees.  Mrs.  Gertmde  Ingalla 
and  W.  C.  Miller,  doing  business  as  part- 
ners, owe  anything  to  or  have  any  effects 
of  the  said  J.  K.  Suiter  In  their  poseeeslon 
at  the  flate  of  tbe  service  of  tbe  attach- 
ment herein  on  them?  (3)  Was  the  sale 
of  the  goods  of  J.  K.  Salter  to  Ingalla  and 
Miller  upon  good  conditions,  and  valid? 
(3)  Did  the  said  tngalls  and  Miller,  or 
either  of  them,  at  the  time  they  purchased 
the  stock  of  goodH  of  J.  K.  Suiter,  have 
any  knowledge  the  defendant  J.  K.  Sutter 
was  In  debt,  and  that  the  stock  of  goods 
was  not  paid  for?  (4)  Was  there  any  in- 
tent on  the  part  of  lugalls  and  Miller  or 
W.  C.  Miller  to  hinder,  delay,  or  defraud 
the  creditors  of  J.  K.  Suiter  at  the  time 
the  sale  was  made?  (6)  Did  Ingalls  ft 
Miller,  or  either  of  them,  have  knovvledj^e 
that  Suiter  was  selling  his  stock  of  goods 
to  them  to  prevent  his  creditors  levying 
on  it  for  their  debts?"  On  March  28,  lf*90, 
the  plaintiffs  propounded  to  tlie  Jury  a 
sixth  or  additional  Interrogatory,  as  fol- 
lows: **  Was  W.  C.  Miller  at  any  time  in- 
debted to  J.  K.  Suiter  between  the  date  of 
service  of  attachment  In  this  case,  viz.. 
November  13,  I8S9,  and  the  date  of  his  an- 
swer, this  March  28, 1R90?  If  so,  In  what 
sum  ?  "  Tbe  Jury  not  agreeing,  afterwards 
another  trial  was  had,  and,  after  tbe  Jury 
bad  fully  heard  the  evidence  and  argu- 
ment ol  counsel,  tbe  plaintiffs,  against  ob- 
JeeUon,  propounded  to  the  Jury  tbe  rilxth 
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InterrogatoTy  glren  above.  The  Jury  re- 
tarned  the  following  verdict:  "Answer  to 
first  Interrogatory.  Yes;  answer  tu  second 
Interrogacory,  No;  answer  to  third  tnter^ 
n^atory.YeH;  answer  to  foorth  Intern^- 
atory,T«i;  answer  to  fifth  Interrogatory, 
Tes;  answer  to  the  additional  or  aizth  In- 
terrogatory. Tea.  $1,585.00."  The  defense 
mored  the  court  to  set  aside  the  tlndlngs, 
beeaase  contrary  to  law  and  evidence, 
and,  this  motion  having  been  overruled, 
the  defense  moved  the  court  to  arrest 
lodgment  because  the  findings  and  an- 
swers of  the  ]ury  were  too  vagne  and  un- 
certain to  base  Judgment  on;  but  the 
coort  overruled  this  motion,  and  rendered 
Jadgment  against  W.  C.  Miller,  requiring 
lilm  to  pay  92B9.7R  and  costs  to  the  sberltt 
holding  the  attachment.  Miller  sued  out 
a  writ  of  error. 

I  have  struggled  to  sustain  the  Judg- 
ment In  this  case,  rendered  aftertwo trials, 
bat  I  am  unable  to  do  so.  A  Judgment 
against  a  garnishee  mtmt  have  something 
on  which  to  rest,  either  an  answer  of  the 
garnishee,  sufficient  to  warrant  it,  or  a 
verdict  of  a  Jury  of  legal  certainty,  finding 
facts  to  warrant  Judgment.  Garnish- 
ment Ispnrelya  creature  of  statute,  and  we 
can  only  follow  the  procedure  pointed  out 
by  the  statute,  and  It  la  not  within  the 
rules  of  construction  governing  common- 
law  actions.  It  cannot  be  resorted  to  ex- 
cept where  the  statate  expressly  author- 
12^  ft;  and  when  the  statutory  limits 
have  been  reached  without  accomplishing 
the  purposes  for  which  It  was  Invoked,  we 
cannot  extend  its  ot>eratlon8  Into  new 
fields,  or  contrive  new  means  of  applying 
It  to  the  exigencies  of  tbe  particular  case. 
Wade,  Attacbm.  §  833:  Drake,  Attachm. 
S  451a.  Our  statute  (section  14,  c.  106, 
Cede  1S87)  provides  that  when  a  gar- 
nishee under  an  attachment  appears  be 
abaU  be  examined  under  oath;  and  that. 
If  ft  appear  from  bis  examination  that  at 
or  after  service  of  tbe  attachment  he  was 
Indebted  to  the  defendant,  or  had  In  bis 
possession  or  control  effects  of  tbe  defend- 
ant, fhe  conrt  may  order  him  to  pay  tbe 
money  due  from  blm,  and  deliver  the  ef- 
fects In  his  hands.  Section  16  provides 
that.  U  the  plaintiff  suggest  that  the  gar- 
nishee ban  not  made  a  full  disclosure,  the 
court  shall  Impanel  a  Jury  to  Inquire  as  to 
mch  debts  or  effects,  and  as  to  any  liabil- 
ity on  the  garnishee  established  by  the 
verdict  the  court  shall  proceed  as  If  it  had 
been  confessed  by  the  ganiisbee.  Where  a 
garnishee  does  not  appear  the  court  may 
hear  evidence  under  section  15  to  estab- 
lish his  liability;  bnt  where.asinthlscase, 
tbe  garnishee  answers,  and  the  answer 
does  nnt  warrant  Judgment,  the  only  re- 
source given  by  the  statute  is  an  Inquiry 
by  a  Jury,  and  Its  verdict,  either  alone  or 
in  connection  with  tbe  an8wer,con8titates 
the  only  basis  for  judgment  against  tbe 
gamlafaee.  Now,  omitting  the  sixth  Inter- 
roKatorjr,  tbe  remaining  Interrogatories 
and  their  answers  will  not  warrant  a 
Jadgment  for  money.  lor  they  give  no 
amonnt.  Now,  bring  to  the  aid  of  those 
five  interrogatories  the  answer  of  tbe  gar- 
nishees. Then  we  bave  the  fai!ts  that  tbe 
gamlsheea  pnrcbased  of  Suiter,  the  debtor, 
a  stock  of  goods  at  $5,000,  and  had  them 
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in  possession,  and  that  thlssalewasfraud- 
ulent  as  to  creditors.  Did  this  Justify  a 
judgment  for  money?  If  there  be  a  fraud* 
ulent  conveyance  of  property  for  a  fixed 
consideration  It  Is  certain  that  the  proper- 
ty Itself  can  be  subjected,  because  the  con- 
veyance is  void  as  to  the  creditor.  Tbe 
creditor  treats  It  as  void,  and  against  hlni 
tbe  pnrchaser  acquires  no  title.  But  can 
tbe  creditor  waive  relief  as  against  the 
property,  and  take  a  Judgment  against 
tbe  purchaser  for  the  purchase  money' 
which  he  agreed  to  pay?  It  would  seenx 
at  first  view  that  there  would  be  strong 
reason  to  say  that  he  could  do  so;  but 
when  we  reflect  that  there  Is  not  tbeallght- 
est  privity  between  the  creditor  and  tbe 
fraudulent  purchaser,  and  that  the  only 
theory  on  which  the  creditor  has  right  In 
the  matter  Is  that  proiwrty  liable  In  his 
debtor's  hands  to  bis  debt  has  been  di- 
verted from  Its  payment  by  a  sale  to  all 
IntRRts  void  under  tbe  law  as  to  hini.  Just 
as  If  It  had  never  been  made,  It  Is  difficult 
to  see  how  he  can  claim  the  purchase 
money  under  tbe  sale,  thus  ratifying  It. 
It  Is  true,  tbe  supreme  court  of  Ohio.  In 
Bradford  v.  Beyer,  17  Ohio  St.  888.  has 
held  that  In  such  caae  the  creditor  might 
go  against  the  goods,  or  compel  the  fraud- 
ulent vendee  to  account  for  tbe  purchase 
price  of  the  goods.  No  authority  Is  cited 
for  tbe  proposition.  I  find  no  other  cases- 
tu  support  It.  It  this  were  so,  we  could 
Justify  the  money  Judgment  In  this  case; 
but  we  do  not  think  the  position  tenable. 
If  the  fraudulent  purchaser  has  sold  the 
property  to  an  Innocent  purchaser,  so 
that  ft  cannot  be  reached,  tbe  Injured 
creditor  may  have  a  money  recovery  to 
the  value  of  the  property  against  the  pur- 
chaser, because  the  purchaser  has  thus 
realired  from  tbe  sale  ol  property  wrong- 
fully diverted  from  tbe  payment  of  the 
seller's  debts,  and  he  cannot  complain  If 
he  be  made  responsible.  This  court,  in 
Hinton  V.  Ellis.  27  W.Va. 422,  held  a  fraud- 
ulent grantee  liable  by  decree  for  money 
for  tbe  amount  realized  by  him  from  a 
sale  to  an  Innocent  purchaser  of  the  land 
which  he  acquired  In  fraud  of  a  creditor. 
The  soundness  of  the  principle  on  which 
that  case  rests  Is  apparent.  A  fraudulent 
grantee  ought  not  to  be  protected  In  tbe 
possession  of  the  proceeds  of  tbe  property 
received  by  him  on  a  sale  of  It.  The  prop- 
erty in  his  hands  Is  In  trust  for  tbe  credit- 
or, and  when  be  converts  it  Into  money, 
tbe  fund  is  impressed  with  tbe  same  trust; 
and  equity  would  be  balked,  and  the  stat- 
ute defeated,  if  It  could  not  be  followed; 
otherwise  the  fraudulent  grantee  bas  but 
to  sell  the  property  to  an  Innocent  pur* 
chaser,  so  that  the  creditor  cannot  follow 
the  property,  and  pocket  the  money  him- 
self, and  the  fraud  Is  triumphant.  Tbe 
case  of  Hinton  v.  Ellis  is  well  sustained  by 
a utborlty .  Wlllianison  v. Good wyn. 9 Grat. 
503 ;  Ferguson  v.  Uillman,  55  Wla.  190, 12  N. 
W.Rep.  889;  Murtbav.  Curley,90  N.  Y.872; 
Heath  v.  Page,  68  Pa.  St.  108;  Hopkirk  v. 
Randolph. 2  Brock. 132:  Backhouse  v.  Jett, 

1  Brock. 500;  Walt, Fraud. Conv.§§177.178; 

2  BIgelow,  Frauds,  419, and  note5;  Bump, 
Fraud.  Conv.  608,  note  2.  In  FuUerton  v. 
Tlall,  42  How.  Pr.  294,  and  Feary  v.  Cum- 
mingB,  41  Ulcb.  876,  1  N.  W.  Rep.  MO.  It 

Digitized  by  Google 


4p 


SOITTHEASTEBN  BBFOBTBB.  Vol.  18. 


(W.V». 


was  held  that  the  monejr  recovery  against 
the  fraudulent  grantee  la  not  limited  to 
what  he  received, buthe  I0  acconDtable  for 
Its  ralae. 

In  thla  cane  the  facta  certlQed  in  the  hill 
of  exceptiona  on  the  motion  tu  aet  aside 
the  verdict  ahow  that  aSter  the  pnrchaiiie 
of  the  gooda  the  gamlaheea,  Ingalln  and 
Miller,  bad  aold  part  of  them  for  f 8,834. 
Clearly,  if  we  could  read  the  bill  of  excep- 
tiooa  to  prove  this  fact  In  aid  of  the  ver- 
dict, we  would  sustain  the  Jndicmeut;  but 
we  cannot  so  read  It.  We  could  read  It 
on  pasHing  on  the  motion  tu  set  aside  the 
verdict  as  contrary  to  evidence,  but  nut 
to  aapplement  a  verdict,  nor  to  help  an  In- 
definite and  vague  verdict,  for  that  wonid 
be  forthe  court  tu  perform  the  Jury's  func- 
tion by  taking  theevldenceand  Incorporat- 
ing In  the  verdict  facts  which  the  Jury  it- 
self should  have  tuund.  The  evidence  was 
addressdd  to  the  Jury  for  lU  0ndlng,  nut 
to  the  court  for  its  finding.  Dnrlng  the 
trial  the  court  bad  nothing  to  do  wltn  the 
evidence,  so  far  as  finding  any  fact  trum  it 
was  concerned.  As  well  might  a  court  cer- 
tify from  the  evidence  the  amount  of  the 
<lamages  which  In  Its  opinion  the  evidence 
proved,  and  thus  aid  a  verdict  finding  for 
the  plaintiff  in  Assuwtfslt,  but  silent  as  to 
the  damages;  or  as  well  might  a  court 
certify  that  the  evidence  showed  that  a 
plaintiff  In  ejectment  had  an  estate  In  fee, 
and  thus  help  a  verdict  failing  to  find 
that  fact.  T^us,  without  the  aid  of  the 
sixth  interrogatory,  the  Judsrroent  cannot 
be  auetained.  Let  us  bring  It  into  constd* 
«ratlon.  The  evidence  developed  that  the 
firm  of  Miller  &  Ingalls,  the  garnishees, 
was  made  up  of  a  married  woman,  Mrs. 
Ingalls,  living  with  her  husband,  and  Mil- 
ler; and,  assDch  a  partnership  was  void 
as  to  the  woman,  and  no  Judgment  could 
he  rendered  against  her,  hut  the  man  nonld 
be  rendered  liable  alone  for  firm  debts  and 
liabilities  because  there  was  In  law  no 
partnership,  (Carey  v.  Burruss,  'M  W.  Va. 
571,)  and  the  former  Interrogatories  had 
viewed  Ingalls  and  Miller  am  the  purchasers 
of  the  goods.aud  directed  Inquiry  to  them. 
It  was  desirable  to  have  an  interrogatory 
directed  to  the  ascertainment  of  the  liabil- 
ity ot  Miller  alone.  And,  moreover,  aotea 
Klven  by  Ingalls  and  Miller  for  the  goods 
had  been  transferred  to  Daniels,  and  Miller 
bad  taken  up  those  notes,  and  given  his 
Individual  note  In  their  place  to  Daniels, 
and  Daniels  had  had  it  discoonted  by  a 
bank,  Suiter  depositing  $1.5S5  with  the 
bank  to  pay  the  note  of  Miller  II  Miller 
should  not  pay  it;  and.  Miller  not  having 
paid  it,  the  bunk  applied  Suiter's  money 
to  pay  It,  and  thus  Miller  became  on  that 
score  Indebted  to  Suiter.  January  19. 1890; 
and  this  sixth  interrogatory  was  designed 
to  catch  this  Indebtedness  arising,  at  any 
rate,  from  money  paid  by  Sutter  to  the  use 
ot  Miller.  It  win  be  seen  that  this  sixth 
Interroftatory  aska  the  jury  whether  Miller 
waa  Indebted  to  Suiter  at  any  time  be- 
tween ISth  November.  1889,  the  date  ot 
service  of  the  attachment,  and  the  28tb  of 
March,  1890;  and  that  the  answer  of  the 
garnishees  waa  made  on  8tfa  December, 
1888,  thus  allowing  the  Jury  to  aacertaln 
Indebtedness  of  Bflller  to  Baiter  not  only 
■at  the  date  of  the  service  of  the  attach- 


ment or  the  date  of  the  garnishee's  an- 
swer, but  later,  uutll  March  28th.  What 
Is  the  period  covered  by  the  lien  of 
an  attachment  as  to  debts  or  effects  In 
the  hands  of  a  garnishee?  Section  9.  c. 
108,  declares  that  the  Hen  begins  with  the 
service  of  the  attachment,  and  of  course 
binds  debts  oreHects  then  In  the  garnishee's 
hands;  but  how  long  does  It  continue  to 
attach  to  aiiii  bind  new  debts  arising  or 
effects  coming  tu  the  garnishee?  It  cer> 
tainly continues  tu  attach  to  new  or  other 
debts  or  effects  after  that  period,  for  sec- 
tion 14  says  that  if  it  appear  on  examina- 
tion of  the  garnishee  "  that  at  or  after  the 
service  of  the  attachment  he  was  indebted 
tu  the  defendant  against  whom  the  claim 
Is.  or  had  In  his  possession  or  control  any 
goods,  chattels,  money,  securities,  or 
other  effects  belonging  to  the  said  defend- 
ant, the  court  may  order  blm  to  pay,  "etc. 
From  this  I  think  the  attaching  power 
of  the  attachment  continues  op  to,  but  nut 
alter,  the  answer  of  the  garnishee.  Just 
here  we  must  bear  in  mind  the  principle 
above  stated,  that  the sarnlshment  remedy 
is  of  statutory  urlgln,  and  can  go  so  far 
only  as  the  words  of  the  statute  will  allow. 
In  Ballroad  Co.  v.  Gallabue,  12  Grat.  65.% 
it  is  said  under  the  Virginia  statute,  simi- 
lar to  our  own  as  to  this  point,  that  "It 
seems  that  theatatuteln  relation  to  attach- 
ments at  law  refers  to  debts  due  from  the 
garnishee  to  the  defendant  at  the  time  ot 
the  service  ot  the  process  upon  the  gar- 
nishee." The  upinlon  byjudge  Allen  will 
shuw  how  undecided  bis  mind  was  un  the 
point,  and  is  unsatisfactory  as  to  this. 

We  think  under  onr  statute  that  the  at- 
tachment covers  debts  or  effects  duwD  to 
the  answer  ot  gamlahee.  Thla  Interroga- 
tory  asked  the  Jury  to  Inquire  as  to  In- 
debtednew  of  the  garnishee  alter  the  an- 
swer. This  it  could  not  do,  as  the  at- 
tachment did  not  reach  beyond  the  an- 
swer. There  la  another  reason  against 
this  Interrogatory.  It  Is  only  when  the 
Karnishee  has  not  fully  discloHed  that  a 
Jury  acts  to  inquire  Into  "such  debts  and 
effects,"— that  Is.suclias  besbuuld  have  In 
his  answer  disclosed ;  and,  as  to  any 
debts  or  effects  found  by  a  Jury  chargea- 
ble to  the  garnishee,  section  16  says  that 
the  court  shall  proceed  In  the  same  man- 
ner as  if  "they  had  been  confessed  by  the 
garulshee."  This  shows  that  the  verdict 
only  takes  the  place  of  the  garnishee's  an- 
swer. The  gamlsbee  could  not  on  Decem- 
ber 9th  answer  as  to  a  debt  arising  against 
bini  January  19th,  after;  and,  as  the  Jury 
Inquiry  Is  only  to  find  the  true  tacts  as  ot 
the  date  of  the  answer,  as  its  office  Is  only 
to  find  what  a  true  and  full  answer  from 
the  garulshee  would  have  shown,  asit  sim- 
ply stands  In  the  shoes  ot  a  true  answer.  It 
cannot  find  an  indebtedness  not  existtng 
at  the  date  ot  the  answer.  For  reasons 
given  above,  we  cannot  call  on  the  evi- 
dence certified  to  aid  the  verdict  in  re- 
sponse to  question  6  to  show  that  the 
Jury  must  have  found  the  indebtedness  as 
existing  before  the  answer;  and.  even  It 
we  could  read  It,  we  shuuld  find  from  the 

{lurcbase  of  the  goods  and  the  sale  of  a 
arge  amount  of  them  prior  to  the  anawer, 
ground  ot  a  liability  prior  to  the  anawer; 
and  from  the  dm  ot  Suiter's  mon«y  tn 
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paying  Mltl«^^'8  note  an  Indebtedness  aiie- 
iBg  alter  tbn  answer;  so  that  we  conld 
sot  say  tbe  )nry  foand  on  one  fcrunnd  and 
not  on  the  other;  but  In  truth,  from  tbe 
fact  that  the}arytoiind  tbe  Indebtedness 
to  be  91,58K,  we  woald  be  compelled  to 
•ay  that  It  baaed  Its  verdict  on  tbe  In- 
debtedneee  accruing  alter  tbe  answer,  as 
that  Is  tbe  exact  anm  daposibtd  by  Salter 
to  pay  Miller's  note.  True,  we  migbt 
beaaked  to  treat  tbe  whole  transaetlon  as 
a  mod  from  bc^nfng  to  end.  Including 
flie  new  note  and  deposit  tor  It;  bat  we 
cannot  ao  read  tbe  evidence  at  alL  It  mlffli  t 
also  be  questioned  whether  the  oath  ol 
the  Jury  would  apply  to  this  sixth  Int^ 
rogatory,  bnt,  aa  this  queetion  will  likely 
not  arise  affaln.  we  do  not  decide  It.  For 
these  reasons  we  moat  reverse  tbe  ordw 
made  April  10, 1890,  ngolrlng  W.  C.  Mtller 
to  pay  to  tbe  sheriff  tSW.Tb,  with  Interest, 
and  costs;  and,  rendering  sneb  Judgment 
M  the  circuit  coart  oaght  to  have  rmdered 
OD  tbe  motion  In  arrest  of  Judgment  upon 
tbeverdict  of  tbe  Jury.lt  la  here  considered 
that  Judgment  upon  the  verdict  of  tbe  Jury 
be  arrested,  tbe  verdict  set  aside,  and  a 
vea/pB  If  e  boto  be  awarded,  and  tbe  ease 
is  remanded  tor  fnrtber  proceedings. 

Bmnjan  and  Holt,  JJ.,  eoncar.  Lucas. 
P.,  absent. 

Hdu.'s  Adu'b  v.  Hull's  Huna 

DuDLKT  et  aJ.  v.  Same. 

ifiupmm  Court     AppeaJs  €tf  Wai  Vinrinia 
March  31,  UtdlV) 

JcDioux.  Sua  —  BioHTS  or  Porcubsb— Sus  or 
Uun  TO  Fat  DacmifT'f  Dkbts  —  Dbobbi — 

LOOIATIOKS— GOVBHANT  OT  WaUSAHTT. 

L.  A  porcbaser  of  land  imAw  s  void  decree, 
vhaae  money  has  been  applied  upon  lieoa  on  the 
Uod  valid  against  the  owner  of  the  land,  will  be 
entitled  to  cEargie  such  money  upon  such  land  by 
sabstitntion  to  the  right  of  the  creditor,  apon 
disafflrmanoe  of  the  safe. 

%  Such  pnrofaaser  maintain  a  bill  to  en- 
linoe  mch  riAt,  and  as  ineldent  to  hie  reUaf 
■ake  Us  UU  a  mditore'  btlL 

8.  A  decree  which  simply omuBmu  aotnnmU- 
sIooer'B  report  of  debts,  and  directs  a  sale  of 
lands  therefor  In  dcfauit  of  payment,  though  that 
report  apedfles  the  debts  and  priorities.  Is  erro- 
Btons,  bcpcanse  the  decree  dees  not  itself  adjudl- 
eue  and  declare  what  debts  are  to  be  paid,  and 
fix  tbeir  ord«r  and  priority  aatatto  lands  to  be 
■old  thwefor. 

4.  A  rectvd  ot  a  siUt  1^  an  adminlstnitfv  and 
widow  of  a  decedent,  brought  in  Virginia  against 
liis  heira,  to  sell  lands  there  to  pay  debts  aod 
satisfy  ttie  widow's  dower,  wherein  debts  are 
decreed  against  the  decedent*!  estate  and  sub- 
jecting Its  aesets,  is  not  erideaoe,  In  a  salt  in 
ttds  state  ag^nst  such  heirs  to  sabjeot  lands  ot 
mch  decedent  to  pay  suoh  dabtai  to  establish 
nch  debts  or  their  amoonta. 

ft.  A  decree  in  suoh  suit  wlU  not  save  such 
debts  from  the  statute  of  limitations  for  the  pur- 
poses of  a  suit  prosecuted  in  this  state  against 
lands  here. 

ft.  Wherea  bond  Is  given  for  purchase  money 
for  land,  and  secured  by  a  lien  In  tbe  deed  of  con- 
Teyanoe.  the  mere  glTing  of  a  new  bond  or  note, 
U  phueof  the  wiginal,  dose  not  release  the  lien, 
tot  the  lien  is  good  for  the  new  bond  or  note. 

7.  Tbe  statute  of  limitation  does  not  apply  to 
a  lia  for  purchase  moner  reserred  In  a  convey- 
ance of  land. 

8.  A  dead  ooaveya  the  "eatife  Interest"  (tf 
ths  grantor  In  land,  and  contains  a  oovensnt  at 

T.^B.nal — A 


general  warranty.  This  warranty  la  limited  and 
restricted  to  the  Interest  oonveyed,  and  does  not 
warrant  the  land. 

9.  A  covenant  of  warranty  applies  to  the  es- 
tate conveyed,  and  oannot  euutrge  that  estatsw 
(SyOalnu  by  tht  Court.) 

Appeal  from  elrenlt  coart,  Pocahontas 

eonnty. 

R.  8.  Turk,  for  appellant.  B.  8.  Pat*- 
rlab,  for  appellees. 

BitANNON,  J.  This  ease,  If  we  may  call 
it  the  same  case,  la  now  the  second  time 
before  ttals  eonrt.  The  report  of  the  for- 
mer decision  of  this  conrt  will  be  found  In 
26  W.  Va.  1.  where  will  be  found  a  toll 
statement  tbe  tacts  np  to  the  date  of 
tbe  former  appeal.  A  chancery  suit  had 
been  broogbt  tn  the  circuit  court  of  Poea- 
bontascouoty  by  Sh^y,  administrator  nn- 
dOT^  a  Virginia  appointment  of  F.  H*.  Hull, 
deceased,  and  Elisabeth  Hull,  ble  widow, 
to  sell  lands  of  said  decedent  lying  In  Po> 
cahontaa  county  to  pay  debtaof  blsestate, 
some  ot  them  allied  to  exlat  aa  purchase, 
money  llensonsald  land.and  to  satisfy  tbe 
dower  claim  ot  said  widow  ont  of  the  pro- 
ceeds of  sale  in  Ueo  of  .dowerin  kind,  and  a 
decree  ot  sale  was  rendered,  and  said  landa 
sold,  and  tb^r  sales  confirmed;  and  then 
one  of  the  heirs,  after  becoming  of  age, 
filed  a  petition  showing  cause  against  the 
decrees,  and  asking  their  reversal,  and  the 
restoration  of  bis  share  in  tbe  lands  sold 
luiderthv  decree;  and,  such  relief  having 
been  dented  lifm.  be  appealed  to  this  court, 
which  rendered  a  decb^n  holding  that 
tbe  plaintiffs  in  the  wiit  could  not  main- 
tain such  a  btU  to  8^1  said  lands,  and  that 
the  infant  heirs  ot  Bull  were  not  partiea 
before  the  court,  and  therefore  the  decrees 
and  sales  were  void,  and  remanding  the 
eanae  to  the  circuit  court,  **  with  Instruc- 
tions to  put  all  parties  ia  atatu  41/0.  by 
requiring  all  persons  who  bare  received 
any  of  tbe  pnrctaase  money  ai  said  lands 
to  refund  tbe  same,  with  interest,  and  by 
n^ndln^  to  the  purchasers  any  money 
which  tbey  may  have  paid  on  their  pui^ 
chases,  with  Interest  Trom  tbe  time  when 
It  was  paid,  and  allowing  them  compensa- 
tion for  ail  permanent  improvements  put 
upon  the  land  bought,  and  by  requiring 
them  to  pay  for  tbe  ratts  and  profits  of 
said  lands  from  June  9, 1869.  and  by  doing 
all  other  tblngfi  necessary  and  proper  to 
put  all  persons  in  sttttu  quo,  and.  If  neces- 
sary, to  modify  or  change  the  above  sug- 
gesticms  as  to  tbe  mode  ot  so  dotog  In  any 
way  wbicb.  under  the  actual  circumstan- 
ces ol  the  case,  may  be  found  necessary ; 
and  the  conrt  shall  otherwise pniceed  with 
thla  cause  according  to  tbe  principles  laid 
down  in  this  opinion,  and  further  accord- 
ing to  principles  governing  courts  of  eq- 
uity." When  the  cause  went  back  to  the 
circuit  court,  £.  P.  Hull,  F.  H.  Hull,  and 
UlUe  E.  Huff,  heirs  of  F.  H.  Hull,  moved 
tbe  court  to  put  them  In  poaaession  ot  the 
lands  of  their  father  which  had  been  sold 
under  the  void  decree,  but  the  conrt  re- 
fused to  do  this.  We  think  this  should 
have  been  promptly  done.  This  conrt  bad 
held  that  there  was  really  no  suit,  and 
that  tbe  decree  ol  sale  was  void ;  and  bnv- 
tng  directed,  as  tbe  chief.  1  may  say  tbe 
aole»  object  of  mnanding  tbe  cause,  that 
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the  partlM  shoald  he  pat  In  stata  quo, 
mftDiffstly  0  restoration  of  poflseHSlnn  to 
these  heirs  of  tbH  lands  improperly  sold 
from  them  under  tho  void  decree  was  a 
step  to  said  heirs — the  most  important 
step— in  thu  lineut  action  Indicated  by  this 
coart  to  pat  the  parties  in  statu  qao. 
The  decree  was  the  only  right  by  which 
the  purchasers  had  obtained,  or  could  ask 
to  retain,  possession,  and,  that  having 
falien,  what  right  had  they  to  retain  pos- 
eesslon?  II  it  be  said  that  the  money  of 
these  purchases  had  gone  to  pay  Hens 
against  the  land,  and  the  purchasers  would 
be  entitled  to  substitatloa.  and  ought  to 
be  allowed  to  retain  possession  In  order 
that  th^  might  trom  the  rents  and  prof- 
its rdmbnrse  themselves,  these  answers 
present  themselves:  (1)  N«  decree  had 
yet  been  made  declaring  them  entitled  to 
substitution;  (2)  the  suit  having  been  held 
to  be  one  not  properly  brought  to  sell  the 
lands  or  convene  the  liens.  It  could  not,  tn 
its  then  state,  be  made  the  vehicle  of  en- 
forcing the  right  ot  aubstltatlon.  as  It  bad 
no  locus  stHBdi  /»  cffri/i,  save  only  to  re- 
store tha  parties  to  the  status  quo,  the 
only  function  which,  by  lair  construction 
of  the  former  opinion  of  this  court,  this 
court  designed  said  cause  thereafter  to 

B^rform ;  and  (S)  at  that  time  the  suit  of 
udley  and  others  v.  Hull  and  others,  be- 
low more  partlcnlarly  referred  to,  had 
not  bei>n  brought.  Should  aald  hdrs  here- 
after ask  such  possessiunt  It  should  be 
given  them. 

The  court  made  a  reference,  at  the  same 
time  this  motion  for  a  writ  ot  possession 
was  made,  (1)  to  ascertain  all  lands  of 
Hall;  (2)  all  Hens  thereon;  (S)  all  debts 
due  from  his  estate;  (4)  to  settle  the  ac* 
counts  of  bis  admtnlatrator;  (B)  to  ascer- 
tain the  persons  towhom  pnrcbasemoney 
from  such  land  sales  was  paid,  and  on 
what  account,  calculating  Interest  from 
date  ot  pay ftient;  (6)  to  make  an  account 
of  rents  and  profits  of  each  tract  sold  un- 
der the  decree  from  date  ot  confirmation 
of  sale;  (7)  an  account  ^f  permanent  Im- 
pruvementa,  showing  by  whom  made. 
Mow,  some  of  these  heads  of  reference 
were  pertinent  to  the  pnrpose  for  which 
the  cause  was  remanded  to  the  circuit 
court,  and  necessary  to  the  execntion  ot 
the  mandate  of  this  court;  but  so  far  as 
the  reference  directed  the  lands  of  which 
Hull  died  seised  to  be  ascertained,  and  the 
Hens  and  all  the  estate  debts  thereon  and 
the  settlement  of  the  personal  estate,  with 
the  view  of  converting  the  suit  into  a  cred- 
itors'hill,  the  court  was  making  the  suit 
perform  an  ofilce  which  it  could  not  be 
made  to  periorm  consistently  with  the  de- 
cision nt  this  court;  and  bad  the  suit  gone 
on  alone,  and  been  treated  as  a  creditors' 
bin,  the  action  of  so  treating  It  wnnld 
have  been  erroneons.  All  that  It  could  do 
was  to  restore  possession,  and  compel  res- 
titution fnjm  those  who  had  received 
money  under  a  void  and  reversed  decree, 
and  repay  those  who  had  paid  for  land 
under  it.  But  this  action  of  the  court.  In 
making  a  reference  so  comprehensive,  be- 
comes Immaterial,  by  reason  ot  the  tact 
that  afterwards  Dudley  and  other  persons* 
who  had  purchased  lands  under  the  said 
void  decree,  filed.  In  the  drcolt  eoort  ot 


Pocahontas  county,  a  bill  against  the 
heirs  and  administrator  ol  Felix'  H.  Hull, 
deceased,  and  others,  alleging  that  Hull 
died  in  Highland  county,  Va..  leaving  a 
widow  and  three  children,  his  heirs,  own- 
ing various  lands,  and  was  lai^ly  Indebt- 
ed at  his  death,  and  hla  estate,  real  and 
personal.  In  Virginia  had  been  exhausted 
In  paying  his  debts,  leaving  some  unpaid; 
that  among  those  unpaid  were  several 
vendors'  liens  on  the  landsln  Pocahontas, 
to- wit,  one  reserved  to  A.  G.  Matthews 
on  certain  tracts,  and  assigned  to  James 
H.  Reniek,  and  one  to  Mary  Ann  Mat- 
thews on  curtain  land,  and  one  iu  favor 
of  Joseph  McClung  on  certain  lands;  and 
alleging  that  Hugh  SheEty.  administrator 
ot  Felix  U.  Hull,  and  Elixabeth  M.  Hull, 
his  widow,  had  brought  a  suit  In  that 
court  against  the  heirs  of  Felix  H.Hull 
and  others,  asking  to  have  said  lands 
sold,  and  dower  of  said  widow  provided 
for  out  of  their  proceeds,  and  to  have  the 
balance  of  sncb  proceeds  applied  to  dl»- 
cbai^ snch  liens  on  said  lands;  and  that 
a  deoree  of  sale  had  been  made  In  said 
suit,  and  that  said  plain  tltls  and  certain 
defendants  had  purchased  certain  tracts, 
respectively,  at  certain  prices,  under  such 
decree;  and  that  the  purchase  money  un- 
der sncb  sales  had  been  collected  and  ap> 
plied  under  decree  in  the  cause  to  the 
debts  of  Hull,  to  his  widow,  to  attorneys 
and  court  officers  for  services  In  the  cause; 
and  that  then  Felix  H.  Hull  filed  a  peti- 
tion to  set  aside  the  decrees  In  the  cause; 
that  the  circuit  court  had  refused  to  set 
aside  such  sales ;  that  the  case  was  ap- 
pealed to  the  supreme  court  ot  appeals, 
wblcb  had  held  all  the  proceedings  in  the 
cause  void,  and  reversed  the  said  decree, 
and  remanded  the  caase  to  the  clrenlt 
court  tor  the  pnrpose  of  placing  the  par- 
ties In  statu  quo;  and  alleging,  farther, 
that  since  the  payment  of  their  purchase 
money  for  lands  sold  under  said  void  de- 
cree many  ot  the  creditors  had  become  In- 
solvent:  and  praying  that  theacconnts  of 
the  West  Virginia  administrator  of  said 
Felix  H.  Hull,  deceased,  besettled,  and  his 
creditors  convened,  and  that  those  who 
bad  purchased  lands  under  such  void  de- 
cree, and  whose  money  had  been  applied 
on  debts  and  liens  of  said  decedent,  be 
subrogated  to  the  rights  ot  the  creditors 
whose  debts  the  money  ot  such  purchasers 
had  gone  to  pay.  The  said  two  <*ausee, 
that  of  Dudley  and  others  r.  Hall  and 
others,  and  that  of  Hull's  Adm'r  et  al.  r. 
Hull's  Heirs  and  others,  (the  Sbeffy  salt,) 
were  heard  to^etfaer,  and  a  reference  was 
made  to  a  commissioner  to  ascertain  all 
the  lands  of  which  Felix  H.  Hull  died 
seised  lying  In  Pocahontas,  and  all  liens 
therenn;  all  debts  duo  from  h)s  estute; 
to  settle  the  administrator's  accounts;  to 
ascertain  all  purchase  money  paid  by  the 
several  purchasers  of  land  sold  under  de- 
cree in  the  case  ot  Hull's  Adm'r  v.  Hull's 
Heirs;  the  amounts  paid  by  each,  and  the 
date  of  payment,  and  to  whom  paid,  and 
on  what  account,  calculating  Interest 
from  dates  of  payment;  and  to  make  an 
account  of  rents  and  profits  of  each  tract 
which  had  been  sold,  and  an  account  of 
all  permanent  Improvements  on  each  tract, 
Bbowlngby  whom  made.  Dponareportth* 
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eoort  rendered  a  decree  In  tbe  two  caoses, 
beard  together  In  Jnne,  1888,  by  wblcb  It 
eoDflnned  tbe  report,  and  decreed  that» 
aniem  the  debts  by  It  reported  be  paid, 
tbe  lands  tihonid  be  eold ;  and  from  this 
derree  Samnel  Qlbson.  adnilnletrator  of 
Fdlx  H.  HqH,  has  appealed  to  this  coart. 

It  Is  nrged  by  appellant  that  these  plaln- 
tilb  In  the  new  bill,  Dudley  and  others, 
cannot  maintain  a  creditors*  bill,  because 
tbey  are  not  erecUtora  of  Hull.  Technical- 
ly they  are  not  credltorB,  btat  only  entitled 
to  snbstltutlon  ander  those  who  are  cred- 
itors; but,  ir  so  entitled,  they  get  the 
rfffhts  of  those  who  are  creditors,  and 
those  creditors  could  maintain  a  creditors* 
bfU,  and.  If  tbe  debts  which  their  money 
I>aid  were  liens,  they  most  or  could  con- 
vene tbe  lienors,  and.  If  not  liens,  they 
mast  cooTene  tlw  creditors  generally,  for 
tli^  eoald  only  get  a  pro  rata  share  in 
ease  of  deficiency  of  assets.  Though  I  do 
not  see  that  the  court  decreed  the  debts 
against  Huirs  estate,  or  directed  the  mon 
ey  arlirioiff  from  the  sale  to  be  paid  there- 
on, yet  if,  In  fact,  tbey  were  paid  thereon, 
we  mast  treat  Dudley  and  others,  plain- 
tiffs In  the  new  bill,  as  entitled  to  snb- 
stitntlon  to  the  debts  which  were  paid  by 
the  moneys  which  they  paid  as  purchas- 
ers under  the  void  decree ;  for  the  case  of 
Haymond  v.  Camden,  22  W.  Va.  180.  holds 
that  "a  purchaser  uf  land  sold  under  a 
void  decree  is  entitled,  upon  the  dlsatflrm- 
anee  of  tbe  sale,  to  be  substituted  to  the 
rights  of  tbe  creditor,  and  charge  the 
land  with  the  amount  of  the  debts  paid 
by  him."  See  Hodgln  v.  Hudgln,  6  Grat. 
320. 

Tbe  position  of  appellant's  counsel,  that 
in  Haymond  v.  Camden  substitution  was 
allowed  only  because  Camden  and  An- 
drews asked  that  the  debt  might  be  ascer- 
tained, la  nntmable.  The  court  ga  ve  that 
as  a  reason  wby.  thoogb  tbe  proceeding 
was  Told  for  want  of  Jnrlsdicdon  as  to 
them,  Bubstltntion  could  be  made  In  that 
proceeding;  holding  that  they  thereby 
waived  objection  to  Jurisdiction,  save  in 
tboTC  respects  they  excepted  to  it  and 
■Qbmltted  to  tbe  iurisdlctlon.  The  court, 
however,  held  the  general  proposition  In 
a  separate  point  that  a  purchaser  under  a 
void  decree  was  entitled  to  be  sabstituted 
to  the  debts  his  money  pays.  Principles 
of  Justice  demand  this,  and  coarts  of  equi- 
ty have  raised  up  this  principle,  a  being  of 
their  creation,  called  "substitution,"  un- 
known to  common-law  forums,  to  accom- 
plish tbe  ends  €>f  Justice;  and  I  know  of 
no  more  signal  Instance  to  exemplify  the 
disposition,  as  well  as  tbe  power,  of  equi- 
ty to  adopt  means  to  accomplish  right, 
tlian  tbls  of  sabstltntiun,  accorded  pur- 
chasers under  void  proceedlnf^,  whose 
money  fans  gone  to  satlBty  liens  good 
against  the  debtor. 

Another  point  made  against  the  decree 
Is  that  the  roost  Important  parties,  tbe 
beln  of  UoU,  whose  lauds  were  to  be  sold, 
were  not  before  tbe  conrt,  beeanse  tbe 
affidavit  on  which  rested  the  order  of  pub- 
lication against  them  asnon-resldents  was 
made  bdore  a  notary  in  Virginia,  and  the 
eertiflcate  ts  simply  signed  by  him,  and  la 
wlttaont  notarial  seal,  and  also  wants  a 
eertiflcate  of  aelerk  or  otiker  offlnrofa 


court  of  record  of  Virginia  under  official 
seal,  verifying  tbe  genuineness  of  the  sig- 
nature of  tbe  notary,  and  his  aotbority 
to  administer  oaths,  as  reqnlred  by  Code, 
c.  180,  §  31.  This  objection  Is  well  taken. 
A  party  must  be  served  with  process,  and 
thus  brought  before  tbe  court,  unless  he 
be  one  against  whom  publication  may  be 
made,  and  the  fact  Justifying  such  order 
must  be  made  to  appear  as  tbe  la  w  points 
out.  Tbe  law  requires  an  affidavit  to  es- 
tablish that  fact  as  a  prerequisite  or 
foundation  for  the  order,  and  that  affida- 
vit, if  made  oat  of  tbe  state,  mnst  be  cer- 
tified as  required  by  statute,  to  be  admis- 
sible to  show  the  fact  of  non-residence. 
Though  tbe  decree  states  that  the  non- 
residents had  been  "regalarly  proceeded 
against  by  orderof  publication. as  the  law 
provides,"  yet  tbe  affidavit  and  order, 
being  a  part  of  tberecord,ebowthi8 detect. 
Though  this  be  error,  yet  I  du  not  think  It 
avails  the  appellant,  the  administrator. 
Still  It  should  be  corrected  In  after-pro- 
ceedings, as  It  might  affect  titles  acquired 
under  a  decree  hereafter.  The  decree  does 
not  declare  on  Its  face  what  particular 
debts  shall  be  paid  or  fix  their  onler,  but 
simply  decrees  that,  "unless  tbe  defend- 
ants, tbe  administrator  and  tatHrs  of  tbe 
late  F.  H.  Hull,  deceased,  or  some  one  for 
them,  shall  within  sixty  days  from  the 
rising  uf  this  court  pay  to  tbe  special  re- 
ceiver In  these  causes  the  several  debts  re- 
ported by  Commissioner  Warwick  against 
the  estate  of  F.  H.  Hull,  deceased,  tlie 
lands  should  be  sold."  Such  a  decree  is 
erroneous  under  the  case  of  Bank  v.  Wil- 
son, 25  W.  Va.  242.  As  Judge  Wood  very 
properly  said  In  the  opinion  In  that  case, 
"Upon  Itsface  It  [tbe  decree]  neither  ascer- 
tains the  amount  or  priority  of  any  debt, 
or  tne  person  to  whom  the  same  Is  to  be 

{>aid;"  and  as  he  said  in  that  case!  say 
n  this,  that  while  tbe  decree  does  refer  to 
the  report  for  tbe  debts  to  be  paid,  that 
leaves  every  creditor  to  determlnefor  him- 
self, at  his  peril,  the  amount  decreed  him. 
I  add  that  this  report  Is  complicated.  A 
given  debt  Is  n  specific  Unn  on  certain 
lands,  and  a  general  charge  on  others; 
another  debt  Is  a  specific  lien  on  cer- 
tain lands  and  a  general  charge  on  oth- 
ers; and  otherdebtsgeneral  charges.  The 
special  commissioner  and  parties  are  to 
construe  this  report  tor  themselves,  at 
their  peril,  and  fix  the  amounts  of  Hens, 
thalr  order,  and  what  lands  they  bind; 
whereas,  the  decree  should  make  these 
matters  legally  certain. 

What  debts  were  to  be  paid  under  this 
decree?  The  decree  should  have  plainly 
declared  what  original  debts  of  Hull  yet 
remained  unpaid,  and  what  particular 
purchasers  were  entitled  to  substitution, 
and  in  what  sums, and  out  of  what  lands, 
after  charging  them  witb  rents  and  prof- 
Its,  less  permanent  Improvements  and 
taxes  paid.  Tbe  helra  would  know  then 
bow  much  was  chargeable  upon  tb^  efu 
tate,  and  in  whose  favor,  If  tbey  desired 
to  discharge  It,  and,  In  case  a  sale  should 
be  made,  every  original  creditor  would 
know  how  much  was  coming  to  him,  and 
every  purchaser  would  know  how  mnch 
be  was  entltied  to  for  reimbursement  or 
flubstltntion,  and  thus  they  could  bid  at 
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the  sale  with  tbelr  eyee  tuO.  upon  their  ad- 
judicated rl2ht8. 

As  to  the  debts  reported  agnlnat  HaU'a 
estate:  It  In  scarcely  aeoessary  to  say 
that  the  parties,  cl&iinlng  sabstltutlon  oa 
account  of  moneys  paid  by  them  under  thetr 
parcbaseB  of  land  barinK  been  applied  on 
debts  of  HuU's  estate,  most  show  debts 
Talld  and  binding  said  estate.  The  appel- 
lant's counsel  contends  that  tbere  was  no 
evidence  to  establish  the  debts  reported  as 
debts  binding  HuD's  estate.  And  barelt  Is 
certain  that  the  pleadings,  depositions,  or 
decrees  In  the  case  of  Sbetfy,  Adm'r,  t. 
Hull's  Heirs,  In  Pocahontas  circuit  coart, 
cannot  be  read  asevidence  against  the  heirs 
or  Administrator  of  Hull  to  establish  debts, 
for  reasons  already  stated.  It  Is  also 
elear  that  tbe  record  of  tbe  case  of  Sbetfy, 
Adra'r,  etc.,  r.  Hull's  Heirs,  brought  In 
Highland  county,  Va,.  cannot  be  read  to 
estnbllah  such  debts.  It  was  the  same 
character  of  suit  as  that  brought  in 
Hocahontas  by  Sbetfy,  administrator,  and 
Mrs.  Hull,  againet  Hull's  heirs,  which 
this  court  held  to  be  a  void  proceeding; 
but,  In  addition,  that  the  Highland  county 
suit  wuB  brought  In  another  state  to  sell 
laud  and  operate  on  pereonal  assets  there, 
and  could  by  no  means  aflect  lands  here; 
and  the  West  Virginia  administrator  was 
not  a  party  to  it;  and,  if  the  Infant  betrs 
were  parties,  it  could  not  establish  debts 
not  personally  decreed  against  them  so  as 
to  bind  lands  here.  The  decree  was  only 
that,  unless  the  estate  debts  be  paid,  tbe 
lands  be  sold. 

.  The  debt  In  favor  of  James  H.  Renlck  Is 
sustained  by  tbe  agreen^ent  of  sale  be- 
tween Andrew  Matthews  and  Felix  H. 
Hull,  dated  I3th  October,  1853,  la  connec- 
tion with  Uriah  Havener's  deposition. 

Aa  to  tbe  bond  of  9767.87  In  favor  of 
Ann  M.  Matthews:  The  evidence  is  not 
clear  to  show  that  It  is  a  remnant  of  pur- 
chase money  lor  land  sold  by  Sampson 
Matthews  to  Hull  and  Warwick.  Tbe  bond 
Is  of  different  date  from  the  sale  and  deed, 
but  Is  claimed  to  be  a  balance  on  settle- 
ment. As  the  deed  from  Mary  Ann  and 
Ann  M-  Matthews  to  Hull  and  Warwick, 
which  mast  have  been  accepted  by  the 
grantees  and  put  on  record,  recognises 
money  aa  yet  unpaid  on  the  land,  and 
the  bond  is  signed  by  Hull  and  Warwick, 
the  same  parties  alleged  to  have  pur- 
chased the  land,  and  as  John  W.  War- 
wick's deposition  virtnally  recoKQiws  it 
as  a  porehase*mon^  bond,  I  tbiuk  we 
should  say  that  it  Is  establtabed.  Though 
given  after  said  deed,  being  tor  purchase 
money,  It  Is  entitled  to  the  lien  retained  in 
the  deed,  as  a  release  of  the  Hen  would  not 
be  presumed  from  the  mere  execution  ot  a 
new  bond.  Hess  v.  Dllle.  28  W.  Va.  90; 
Coles  V.  Withers,  38  Grat.  1K6;  2  Jones, 
Mortg.  $827;  Hopkins  v.  DetwDer,  25  W 
Va.  749. 

As  to  debts  of  estate  of  Joseph  McClung : 
I  think  the  deed  from  McClung  and  wife  to 
Hull,  dated  26th  September,  1856,  found  on 
record,  and  Hull's  bond  of  f  2,50(),  of  same 
date,  to  McClung,  Justify  the  report  in 
considering  that  debt  established;  bat 
there  is  no  evidence  to  sustain  tbe  item  ot 
$9^.56.  reported  In  favor  of  McClung's  es- 
tate, except  the  Highland  eonnty  record. 


which  is  Incompetent,  and  it  Is  barred  by 
tbe  statate  ot  limitations.  X  think  tbe 
claim  of  Hull's  administrator  tor  abate- 
ment from  McClnnff's  debt  lor  loss  of  the 
600  acres  was  properly  overruled.  Tbe 
deed  of  McClung  and  wife  conveyed  "their 
entire  Interest  in  tbe  lands  formerly  owned 
by  Jacob  W.  Matthews  "  In  certain  siieelfled 
lands,  "together  with  all  tbelr  interest  In 
the  lands  formerly  belonging  to  said  Mat- 
thews lying  on  Clover  creek. "  Where  a 
deed  conveys  tbe  grantor's  right,  title, 
and  interest,  tbongh  it  contains  in  gener- 
al terms  a  covenant  of  general  warranty, 
the  covenant  is  regarded  as  u  restricted 
one,  limited  to  the  estate  conveyed,  and 
not  one  defending  generally  the  land  de- 
scribed. The  covenant  of  warranty  is  In- 
tended to  defend  only  what  Is  conveyed, 
and  cannot  enlarge  the  estate  conveyed. 
Walt.  Act.  &  Del.  391 :  3  Washb.  Real  Prop. 
665;  Rawie,  Cov.  420;  Sweet  v.  Brown, 
12  Mete.  (Mass.)  175;  Allen  v.  Holton.  20 
Pick.  458;  Ballard  v.  Child,  46  Me.  152;  Mc- 
Near  v.  McComber,  18  Iowa,  12;  Kimball 
V.  Semple,  25  Cal.  452;  Blanchard  v. 
Brooks,  12  Pick.  47;  White  v.  Brocaw,  14 
Ohio  St.  339;  Adams  v.  Ross.  30  N.J.  Law, 
510;  Lamb  v.  Wakefield,  1  Sawy.  251; 
Hope  V.  Stone,  10  Minn.  141.  (nil.  114.) 
Here  the  grantors  conveyed  only  their  In- 
terest. The  land  was  in  dispute,  and  Por- 
ter seems  to  have  bad  superior  title  to  it; 
and  besides,  tbe  evidence  tends  to  show 
that  tbe  deed  does  not  cover  tbe  500  aerea 
claimed  as  lost  land. 

The  debts  of  Renlck,  Matthews,  and  Mo- 
Clung,  above  mentioned,  are  purchase- 
money  liens,  and  are  not  barred  by  the 
statate  of  limitations.  Helakell  v.  Pow- 
ell, 28  W.  Va.  718;  Wayt  V.  Carwltben,  21 
W.  Va.  622.  A  lien  lor  purchase  money  r»> 
s»ved  in  a  deed  is  treated  aa  a  mortgage 
or  deed  of  trust,  and  the  statute  ot  limita- 
tions does  not  apply.  Coles  v.  Withers,  38 
Orat.  186. 194;  Smith  v.  Railroad  Co.,  Id. 
630;  Lewis  v.  Hawkine.  23  Wall.  119.  It  is 
clear  thatthestatatedoes  not  run  against 
mortgages  and  deeds  of  trust.  Orias  v. 
Criss.  2S  W.  Va.  StMl;  Camden  v.  Alkire,  24 
W.  Va.  675;  Pitser  v.  Barns,  7  W.  Va.  63; 
Bowie  V.  School,  7S  Va.  SOO. 

Tbe  debt  reported  at  ^,886.06.  in  favor 
of  Benjamin  F.  Jackson,  Is  not  only  not 

firoven,  except  by  evidence  in  tbe  Hlffh- 
and  cause,  but  is  tor  an  open  account, 
the  last  Item  being  In  October,  1861.  and  Is 
barred,  and  was  improperly  allowed.  So, 
also,  the  Samuel  V.  Qatewood  debt  ot 
fl,226.68  is  not  proven, except  bytheHlgli- 
land  record,  and  Is  barred  by  limitation. 
The  suit  in  Highland  county  could  not 
operate  to  protect  debts  acainst  the  stat- 
nte  ot  limitation  as  to  assets  In  West  Vlr^ 
glnia.  Tbere  waa  no  personal  decree 
against  the  belra;  simply  a  decree  ascer- 
taining certain  debts  aa  eziatlng  against 
HuU's  estate  for  the  purposes  of  that 
cauBe,— that  Is,  against  the  Vtri^nla  lands 
of  the  estate,— and  was  only  a  decree  ad- 
judicating Boch  debts  as  existing  by  con- 
firming a  report  finding  them.  And  be- 
sides, it  was  a  suit  brought  by  the  VI  r- 
Klnla  administrator  and  the  widow  to  sell 
lands  for  debts,  which  they  could  not  do,  aa 
tbere  there  was  no  such  statuta  aa  in  tbia 
■tate  allowing  an  administrator  to  main- 
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tain  Boch  a  entt,  and  the  vridow  could  not 
do  so;  and  as  decided  In  Hall  r.  Hull,  26 
W.  Va.  1,  BQcb  a  salt  was  Inefflcaclons  to 
accomplfHh  the  purpose  of  keeping  alive 
these  debts.  The  salt  In  Pocabootas  by 
said  Sbeify,  administrator,  and  the  widow 
of  Hall,  being  void,  conid  not  keep  alive 
those  debts ;  nor  would  tbe  brinsinST  of 
tbesnlt  of  Datlley  and  others,  within  one 
year  after  the  reversal  by  this  conrt  In  the 
case  of  Hall  v.  Hull,  operate  tu  savn  the 
debts  from  limitation,  under  section  19, 
e.  104,  Code,  as  it  was  a  void  proeeedins. 
It  does  not.  In  fact,  appear  that  the  Dud- 
ley snlt  was  bronffht  within  one  year  after 
the  35th  April,  1w6,  the  date  of  such  re- 
versal, as  the  summons  In  It  Is  nut  In  the 
record.  I  think  tbe  laud  owned  by  Hull 
lolDtly  with  others  should  have  been 
divided  before  sale.  I  do  not  thinh  that 
the  parties  dalmlns  substltutlOD  had 
riKbt  to  set  off  one-third  ol  rents  and  prot 
Its  as  for  land  to  which  tbe  widow  of  anil 
was  entitled,  and  be  charged  with  only 
two-thirds  of  rents  and  profits.  A  widow 
has  no  estate  by  reason  of  her  dower 
right  till  tt  Is  actually  assigned.  Tom- 
Unson  T.  NlckeU,  24  W.  Ya.  160,  27  W. 
Va.  709.  I  find  no  decree  assigning  her 
dower,  or  declaring  the  money  value  ol  It, 
or  directlBg  its  paymcmt.  It  was  prob- 
aUy  In  the  power  of  tbe  court  to  appoint 
a  special  receiver  to  receive  and  dlsbarse 
the  moneys  under  tbe  sale,  but  I  do  not 
see  why  special  commissioners  could  not 
do  so,  after  glvlngbond.  The  decree  com- 
plained of  Is  reversed,  and  the  cause  re- 
manded, to  be  further  proceeded  in  ae- 
COTdlng  to  the  prindplM  tMieln  Indicated, 
ud  farther  according  to  pilneiplea  gor- 
onSng  coortB  ol  eqni^. 

LvcABf  P.,  and  Emqubh,  J,,  cfmenr. 
Bolt,  J.,  absent. 


FUHRXB  tt  a/.  V.  Fbabivtbb. 

JttiwiiBS'f   A HHiaHimiy— Lmt— Ptosis. 

1.  Where  s  Judgment  is  sssfgnedtoapartyfor 
tts  booeflt  of  inbuit  ofaildren,  and  the  Bame  iudg- 
ment  wu  assiKned  to  another  party  for  the  bene- 
fit of  aaid  chlloTen,  and  in  a  chancery  salt  pend- 
ing both  of  said  assignees  file  petitions  respect- 
iveb^,  claiming  to  be  mtitled  to  the  control  of 
said  lodgment,  the  snooessfal  party  In  said  con- 
test most  be  regarded  as  having  accepted  said 
ssiignment,  and  sabsequently  as  holaing  said 
Jud^nent  as  trustee  for  said  infant  children. 

St.  Said  JndKment  being  a  liea  upon  the  lands 
of  a  party,  ana  prior  JooRment  liens  existing 
igataist  the  same  fond,  whlon  Is  the  only  estate  of 
the  lodgment  debtor,  said  land,  nnder  the  olr- 
comstances,  mast  be  regarded  as  tiie  trast  sob- 
lect,  and  cannot  be  purchased  by  the  trustee  for 
his  IndiridDal  benefit  at  a  ludiclal  sale,  under 
tbe  eiroomstanoes  of  the  esse. 

I.  If  said  land  la  porchased  by  said  trostee 
at  a  price  which  falls  to  saUsfy  the  Judgment  of 
hU  cestuto  que  tructent,  and  is  resold  by  said 
trustee  at  a  profit,  said  ceatuia  que  tnutent  may 
hsTo  said  profits  applied  towards  the  payment  n 
their  Jadgmentso  held  by  said  trostee. 
(^^lohttf  by  the  Cowt) 

Appeal  from  drcolt  conrt,  Greenbrier 
eooaty. 

J.M,  JfelTAarterand  Okey  Johaaoa^or 
■PPsHuta.  ^«ft«A.PR>«oa,lorappeUeib 


English,  J.  Patsy  Fearoeter,  tbe  moth- 
er of  Joseph  A.  Feamster  and  S.  W  N. 
Feamster,  was  the  owner  of  a  Judgment 
against  Joseph  A.  Feamster  amounting 
to  $5,249.72  as  of  April  20,  1886;  and  on 
tbe  5th  day  of  March,  1886,  she  made  two 
assignments  of  said  Judgment  for  the  ben- 
efit of  tbe  children  ol  her  son  Joseph  A. 
Feamster  by  his  wife,  Mary  J.  Feamster. 
who  lire  the  plain  tiffs  In  this  suit,  and  WllUe 
L.  Foamater,  their  brother,  who  has  since 
departed  this  life  without  Issue.  One  of 
said  assignments  wbb  made  to  Joseph  A. 
Feamster,  and  the  otherto  8. W.  N.  Feam- 
ster ;  both  of  said  aaslgnments  being  made 
for  tho  ose  and  benedC  ol  said  children  of 
Joseph  A.  Feamster.  In  a  chancery  suit, 
broQght  in  theyear  1886  by  Mary  J.  Feam- 
ster against  Joseph  A.  Feamster  and  otb- 
ers,  the  Hen  creditors  of  said  Joseph  A. 
Feamster  were  convened  nnder  the  pro- 
Tislons  of  tbe  statnte,  and  were  daenfied. 
and  reported  by  a  commissioner,  to  whom 
the  cause  was  referred  with  a  view  of  ob- 
taining a  decree  for  the  sale  of  said  land, 
and  said  Judgment  was  classed  No.  6. 
Said  Joseph  A.  Feamster  and  S.  W.  N. 
Feamster  filed  their  respective  assign- 
ments, each  claiming  control  of  aaid  Judg- 
ment and  tbe  proceeds  therraf.  These 
claims  were  referred  to  a  commissioner, 
who  took  evidence  and  reported  thereon, 
and  at  tbe  hearing  the  court  decided  the 
controversy  In  favor  of  S.  W.  N.  Feam- 
ster; boldlngthat  he  held  the  valid  assign- 
ment lor  said  Judgment.  The  land  of 
said  Joseph  A.  Feamster  was  directed  to 
be  sold,  and  the  41enB  prior  to  saidjodg* 
ment,  which  was  held  by  S.  W.  N.  Feam- 
ster In  trust  for  the  plain  tlfte,  who  were 
ehlldrra  of  said  Joseph  A.  Feamster, 
amounted  to  aboot  92,000.  After  said 
land  had  been  advertised  by  the  commis- 
sioners appointed  to  make  sale  thereof, 
one  S.  W.  Anderson  came  to  see  one  of  the 
commissioners  about  the  Hale  thereof,  and 

Kroposed  purchasing  part  of  it,  and  said 
e  wanted  about  100  acres  thereof.  At 
said  sale  said  S.  W.  N.  Feamster  became 
the  purchaser  at  the  price  of  $2,800  of  said 
tract  of  land  containing  820  acres,  said 
Anderson  being  present  at  the  sale,  but  re- 
fusing to  bid ;  and  said  sale  was  reported 
to  tbe  conrt  by  the  commissioners  ap- 
pointed toraake  theBame,and,belngunex- 
cepted  to,  was  confirmed.  The  children 
of  said  Joseph  A,  Feamster,  Annie  C. 
Feamster,  Maud  E.  Feamster,  and  Pattle 
Alderson  FeamHter— the  last  two  of  whom 
are  Infants,  and  sue  by  their  next  friend- 
filed  their  bill  on  tbe  first  Monday  in 
March,  1890,  In  tbe  circuit  court  of  Oreon- 
brier  county,  against  said  8.  W.  N.  Feam- 
ster, In  which  they  set  forth  tbe  above 
facts,  and  further  allege  that  before  said 
sale  was  confirmed  by  a  decree  of  suld 
conrt  to  tbe  defendant  he  sold  a  parl^  of 
the  land  to  said  Anderson  for  something 
over  $8,000;  that  the  tract  of  land  was 
very  valnable,  and  should  have  brouKht 
a  much  larger  price;  that  it  had  been  suld 
by  theeamrcommlsBlonenat  a  former  time 
for  $7,000.  which  sale  tor  some  cauee  had 
been  set  aside;  that  the  defendant, having 
undertaken  to  act  as  trustee  for  i^alntlffB, 
should  bave  encouraged  bidders,  so  as  to 
have  made  the  land  bring  aa  laigeasom 
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as  possible  for  ttae  benefit  of  bis  ceBtala  Que 
trufitent:  and  that,  having  assnmeil  the 
trast,  the  law  made  It  his  duty  to  pro- 
mote the  Interests  ot  plaintiffs,  who  were 
infant  children  ot  his  brother,  bat  tbat. 
instead  of  doing  this,  the  land  was  sold 
at  aliout  half  price,  the  trustee  was  the 
purchaser,  and  one  was  present  wanting 
100  acres  of  the  land,  bat  from  an  under* 
standlttK  with  the  defendant  declined  to 
bid,  ana  soon  after  the  sale  was  made  be 

Jinid  the  defendant  over  $30  per  acre  (or 
\)!o%  acres  of  the  land;  that  the  bidders 
were  forestalled,  and  the  defendant  pur^ 
chased  the  whole  tract  at  halt  of  Its  valne 
or  less,  and  then  sold  one-third  otitfor 
a  sum  sufficient  to  reimburse  himself 
and  make  a  profit  of  91,000  or  upwards, 
and  still  retains  over  200  acres  of  the  land ; 
that  In  settling  np  their  acconnts  of  re- 
ceipts and  dlabnraemente,  the  commis- 
■lonera  who  tuade  the  sale  had  a  bal- 
ance of  981.76  to  return  to  said  trustee 
after  paylnjc  costs  of  suit,  expenses  of  sale, 
and  the  Hens  prior  to  the  one  In  favor  of 
Patsy  Feamster,  now  for  the  use  ot  plain- 
tiffs, which  snm  the  defendant  admits  the 
plalntitis  are  entitled  to  on  th^r  Judg- 
ment, and  they  chai^  the  conduct  ot  their 
said  trustee  constitutes  a  fraud  nponthdr 
rights;  that  they  are  entitled  to  the  bene- 
fit of  any  profit  realized  by  bim ;  and  they 
call  upon  him  to  disclose  the  true  amount 
for  which  he  sold  said  acres  to  8.  W. 
Anderson,  and  pray  that  be  may  be  re- 
quired to  account  to  and  pay  over  to 
plaintiffs,  as  they  become  ot  age.  their  re- 
spective shares  of  what  he  made  over  and 
above  what  he  paid  for  eald  land,  and 
that  the  200  acres  or  upwards  remaining 
In  his  hands  may  be  decreed  to  be  sold  for 
the  benefit  of  plaintiffs,  or  that  he  may  be 
required  to  account  to  them  for  the  value 
thereof,  and  the  rents  and  profits  of  the 
same  daring  the  time  he  has  had  it  In  pos- 
session. On  the  2d  of  May, 1890,  the  plain- 
tiffs filed  an  amended  bill.  In  which  they 
allege  that  since  filing  their  orijdnal  bill 
they  have  learned  that  tht*  arrangement 
for  the  sale  of  the  land  to  S.  W.  Anderson 
after  the  defendantpurcbased  Itwas  made 
by  Joseph  A.  Feamster,  the  brother  of  the 
defendant,  who  in  that  matterwas  acting 
as  the  agent  and  with  the  knowledge  and 
consent  of  the  defendant ;  that  the  defend- 
ant resided  near  the  land  sold,  as  did  Jo- 
seph A.  Feamster,  and  knew  all  about  Its 
great  ralue,  and  the  Hens  attaching  to 
Raid  land  which  were  prior  to  the  Hen  held 
in  trust  by  the  defendant  for  plaintiffs, 
which  amounted  to  near  92,000,  and  then 
came  plaintiffs*  lien,  amounting  to  over 
95,000.  which  defendant  controlled,  and 
which  he  could  and  did  use  to  his  own  ad- 
vantage. They  further  allege  that  in  the 
same  class  with  plaintiff's  Judgm«it,  viz., 
class  6,  was  reported  a  Judgment  In  favor 
of  W.  V.  Rocker  against  Joseph  A.  Feam< 
ster  for  the  sum  of  9149.65,  with  interest 
from  April  20,  1886;  that  one  Edgar  P. 
Rucker  prepared  an  upset  bid  and  offered 
to  ^ve  good  secnrlty  thereon  at  the  sum 
Of  98,000,  and  was  going  to  file  It  In  the 
cause,  and  ask  the  sale  to  defendant  to  be 
set  aside,  when  the  defendant,  through 
some  of  his  friends,  agreed  that  it  the  up- 
■st  trid  ■hoaldnot  be  put  in, and  If  the  sale 
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should  be  confirmed  to  falm  at  the  price  he 
had  purchased  it  at,  vis.,  92.800,  he  would 
pay  the  Judgment  of  said  W.  P.  Rucker, 
who  was  the  father  ot  said  Edgar  P. 
Rucker,  and  he  did  accordingly  pay  said 
Judgment,  and  thereupon  the  sale  was 
confirmed ;  and  they  aver  and  charge  tbat 
this  single  transaction  Is  of  Itself  sufficient 
to  sustain  to  the  fullest  extent  the  charge 
tbat  the  whole  proceedings  in  the  pur. 
chase  of  the  land  by  thtir  tmstee,  when 
their  debt  of  96,000  was  the  next  to  be 
paid,  and  gave  their  said  tmstee  the  en- 
tire control  of  the  situation  by  virtue  of 
his  relation  thereto,  was  a  fraud  upon 
their  rights,  and  that  he  purchased  the 
same  with  a  view  to  his  own  advantage; 
and  they  aver  and  charge  that  the  defend- 
ant knew  before  said  sale  was  confirmed 
to  him,  and  even  when  the  porchase  was 
made,  about  what  he  could  sdl  to  aald 
Anderson  for;  and  they  pray  as  In  their 
original  bill  and  for  general  relief. 

The  defendant,  S.  W.  N.  Feamster,  an- 
swered the  original  bill,  admitting  the 
Judgment  assigned  to  him  by  Patsy  Feam- 
ster, Its  amount  and  priority,  and  tbat  it 
was  assigned  to  him  for  the  use  of  plain- 
tttfB,  and  that  she  assigned  the  same  to 
Joseph  A.  Feamster  for  the  same  use,  and 
that  they  respectively  filed  petitions  in 
said  cause  claiming  said  assignment,  and 
that  on  the  hearing  of  the  cause  the  court 
decided  the  assignment  to  blm  (S.  W.  N. 
Feamster)  was  the  valid  assignment,  and 
he  was  "decreed  to  be  the  trustee  for  aald 
children  of  whatever  might  be  realised 
from  said  Judgment;"  but  he  dented  that 
he  accepted  the  trust.  He  also  denied 
that  said  property  was  trust  property, 
and  alleged  that  it  was  sold  at  a  Judicial 
sale,  brought  about  by  another  party, 
which  be  took  no  part  in  procuring,  and 
over  which  be  could  not  have  had  con- 
trol. He  also  denied  tbat  before  said  sale 
was  confirmed  he  sold  a  part  of  said  land 
to  S.  W.  Anderson  at  any  price,  but  ad- 
mitted that  after  said  sale  he  did  sell  part 
of  said  lund  to  said  Anderson.  As  to  the 
allegation  that  said  commissioners  made 
a  sale  some  time  previous  ot  said  land  for 
97,000,  which  tor  some  cause  was  set 
aside,  he  claimed  that  was  a  negotiation 
for  an  exchange  ot  said  land  forsomeprop- 
erty  In  the  townof  AMenion,and  the  price 
□araed  was  the  estimated  valne  of  said 
Alderson  property,  but  that  no  such  offer 
was  made  In  money,  and  said  trade  was 
never  consummated.  He  also  denied  tbat 
he  in  any  manner  retarded  or  prevented 
any  one  from  bidding  on  said  property; 
but,  on  the  contrary,  alleged  that  after 
the  sale  and  before  confirmation  th»eo( 
said  commissioners  sought  to  get  some 
one  to  put  In  an  upset  bid,  and  he  was  ap- 
proacbed  by  a  certain  man.  and  requ^eted 
to  make  a  contract  with  him  for  part  ot 
the  tract,  and  he  replied  that  he  could  not 
and  would  not  treat  with  blm  until  after 
the  court  had  acted  upon  the  sale,  and 
then  and  there  encouraged  said  party  to 
put  in  an  npset  bid  If  he  desired  the  prop- 
erty; and  he  put  In  Issue  by  said  answer 
all  of  the  material  allegations  ot  plaintiffs* 
original  bill.  He  also  filed  an  answer  to 
the  plaintiffs'  amended  bill,  In  which  he 
admitted  that  he  paid  the  debt  of  $149.66 
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r^rted  In  favor  of  W.  F.  Backer,  bat  .on- 
der  the  following  eircDmittancee,  vli.: 
Capt  B.  F.  DennlH,  taia  attorney  In  tbe  Jo- 
seph A.  Feameter  case,  wrote  him  tbat  he 
told  said  Rucker  that  If  the  nale  was  con- 
Armed  to  respondent  of  said  tract  ol  land 
wUd  RBcker'a  debt  Bfauald  be  paid;  tbat 
heat  first  refosed  to  pay  it,  but,  eeeins 
tbat  said  Dennla  was  In  an  embarrasslns 
position  In  reference  to  the  atatement  be 
bad  made  to  said  Backer,  agreed  to  pay 
the  same  only  on  account  of  aaid  Dennis' 
statement  to  said  Rocker;  that  bedld  not 
aotborise  aald  Dennis  to  make  sncb  ar- 
rangement, and  did  not  know  behaddone 
so  antll  the  reception  of  said  letter,  which 
was  not  received  until  after  the  sale  bad 
been  confirmed,  and  the  cunrt  bad  ad- 
Joorned;  tbat  be  never  airreed  with  said 
Backer  that  be  would  pay  bla  debt  if  he 
wonld  not  pat  In  an  upset  bid.  or  upon  any 
condition,  prior  to  the  confirmation  of 
tbe  sale;  and  that  he  paid  tbe  same  only 
as  above  stated;  and  be  put  in  issue  all  of 
the  materia  allegations  of  said  amended 
bill.  These  answers  were  each  replied  to 
generally.  Qalte  a  number  of  depositions 
were  taken,  and  on  tbe  28tb  day  of  June. 
1890,  the  eonrt  decreed  tbat  said  8.  W.  N. 
Feamster  did  not  occupy  each  relation  to 
tbe  plaintiffs  in  his  trusteeship  as  would 
present  his  bidding  on  the  land  of  JfMepb 
A.  Feamater,  and  tbat  he  could  not  be 
held  to  accoant  for  the  excess  (or  which 
he  sold  to  8.  W.  Anderson  above  what  he 
paid  for  the  land,  and  that  tbe  plain  titta 
were  not  mtltled  to  the  recovery  of  the 
nmalnhig  unsold  land,  or  to  a  sale  there- 
of for  their  benefit,  and  that  all  they  were 
entitled  to  recover  was  tbe  sum  of  $31.75, 
retamed  to  said  trustee  by  tbe  commia- 
flloners  who  made  the  sale,  with  Interest 
from  tbe  1st  day  of  April,  1U89,  to  be  paid 
to  tbem  as  they  respectively  arrived  at  tbe 
age  of  21  years ;  and  from  tiUs  decree  the 
IrialntlOa  appealed  to  tfaia  court. 

Tbe  delbndantfin  his  answer  to  tbe  orig- 
inal bill,  admits  that  he  and  Joaepb  A. 
Feamster,  respectively,  filed  petitions  in 
the  case  of  Mary  J.  Feamster  v.  Joseph 
A.  Feamster,  claiming  the  assignment  of 
•aid  Judgment  from  Patsy  Feamater, 
whicb  contest  was  decided  in  blsfaror, 
and  be  was  decreed  upon  hla  own  petition 
to  be  a  traatee  for  tbe  plalntifb  of  what- 
ever might  be  realised  from  said  Judg- 
ment, but  be  denlFH  that  he  acfepted  tbe 
tniat.  What  more  be  could  have  done  In 
the  way  of  a  formal  acceptance  ol  the 
trust  it  is  difficult  to  perrelve.  Be  peti- 
tloiied  tbe  court  for  It.  and  In  a  contest 
with  Joseph  A.  Feamster  it  was  decreed 
in  bis  favor,  and  he  does  notappear  in  any 
manner  to  bave  subsequently  disclaimed 
it;  and  while  said  decree  remained  In  his 
favor  be  remained  tbe  trustee,  and  was 
tbe  only  person  entitled  to  control  said 
Jadgment,  and  in  this  case  he  must  be  re- 
garded as  their  trustee  with  reference  to 
•aid  Judgment;  and,  bring  snch  trustee, 
tbe  question  presented  for  our  determina- 
tion la  whether,  under  the  circumstances 
ot  tbis  case,  be  could  consistently  become 
tbe  purchaser  of  said  tract  of  land.  His 
lucenvt  as  a  purchaser  was  diametrically 
opposed  to  tbe  Interests  of  bis  cestuisgue 
tnuteut,  Hla  Intenst  was  to  purchase 


the  property  at  the  least  price  he  eoald, 
wbile  their  desire  and  interest  were  to 
make  the  property  bring  more  than  $5,000 
more  than  It  did,  so  that  their  Judgment 
would  be  paid.  By  purchasing  the  land 
at  less  than  its  value,  and  selling  it  again 
at  a  profit,  the  money  which  would  and 
should  bave  gone  towardB  theaatiafactlou 
of  tlieir  Judgment  goes  Into  the  pocket  of 
their  trustee;  nut  for  their  t>enetit.  but  for 
talH  own.  8.  W.  N.  Feamster  was  fully 
aware  of  the  desire  on  the  part  of  8.  W. 
Anderson  to  become  the  owner  of  a  por- 
tion of  said  tract  of  land,  and  the  conduct 
of  said  Anderson  with  reference  to  the  pur- 
chase of  a  portion  thereof  clearly  Indicates 
his  anxiety  to  buy  the  same.  The  defend- 
ant. In  bis  deposition,  says  that  said  An- 
derson came  to  him  belore  the  confirma- 
tion of  said  sale,  and  said  be  wanted  a 
part  of  the  land,  but  tbat  he  told  him  be 
could  not  talk  to  him  about  It  uutll  the 
sale  was  arted  upon  by  the  court;  but 
that.  If  confirmed,  be  would  proably  let 
him  have  part  of  It  at  what  It  was  worth. 
Why  could  he  not  talk  to  Anderson  In  re- 
gard to  tbe  matter?  unless  he  was  afraid 
of  defeating  tbe  confirmation  of  the  sale 
to  himself,  and  deprtvlng  himself  of  the 
profit  be  bad  made  by  said  purchase. 
8ald  Anderson  was  present  when  the  land 
was  put  up  for  sale,  and  was  unwilling  to 
bid  over  $2,800  for  tbe  entire  tract  of  820 
acres,  but  In  a  few  days  after  he  paid  8. 
W.  N.  Feamster  $.S,000  for  10^  acres,— less 
than  one-third  of  It.  In  other  words,  he 
preferred  to  pay  $700  more  for  the  lOt^ 
acres— iiart  of  said  tract— than  be  was 
willing  to  pay  for  tbe  whole  3'.^  acres,  as- 
signing as  a  reason  that  be  Old  not  want 
tbe  remaining  200acres,  although  bestates 
It  was  worth  $5  an  acre.  As  a  general 
thing,  In  business  transactions  tlie  ac- 
tions of  men  are  eontrolled  by  their  Inter- 
ests, and  tbe  fact  that  said  Anderson  de- 
clined to  bid  on  said  entire  property  under 
tbe  circumstances,  coupled  with  the  ad- 
ditional fact  that  W.  P.  Rucker  in  his  dep- 
osition states  tbat  be  beard  after  said 
sale,  and  before  its  conflrmatlun,  tbat  S. 
W.  N.  Feamster  bad  sold  a  part  of  said 
land  to  said  Anderson  for  a  good  deal 
more  than  the  whole  tract  cost  blm, 
dearly  Indicates  collualon  andannnder- 
standing  between  said  8.  W.  N.  Feamster 
and  said  Anderson.  It  was  the  plain 
duty  of  said  8.  W.  N.  Feamster,  acting  as 
trustee  for  tbe  Infant  children  of  hla 
brother,  to  make  said  land  bring  every 
dollar  It  would  for  tbe  benefit  of  bis  ces- 
tubi  que  trustent,  but  when  approached 
by  Mr.  Anderson  in  regard  tothe purchase 
of  part  of  It  he  says  he  told  him  "  he  could 
not  talk  about  It  until  the  sale  was  acted 
upon  by  tbe  conrt.  but  that,  IT  confirmed, 
he  would  probably  let  him  have  a  part  of 
it  at  Its  worth ; "  and  when  he  comes  to  sell 
It  we  fiud  how  widely  different  hla  views 
were  In  regard  to  Its  worth  from  what 
they  were  when  be  was  bidding  on  It  at 
public  sale.  Again,  tbe  evident  desire  of 
said  8.  W.  N.  Feamster  to  have  said  sale 
confirmed  Is  manifest  by  bis  conduct  In 
reference  to  the  upset  bid  of  B.  P.  Rucker, 
assignee  of  the  claim  of  William  P.  Rucker. 
Henry  Gilmer,  wbo  was  acting  as  attor- 
ney torCommlssioiier  UeWborter,statesln 
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hin  depMlUon  that  Dr.  W.  F.  Backer,  who 
held  a  JudKnient  against  Joseph  A.  Feam- 
8ter,  and  whose  judgment  was  not  paid 
by  the  sale  made,  ti>ld  him  that  his  sun, 
E.  P.  Rucker,  Intended  to  put  In  an  upset 
bid,  and  to  please  hold  the  matter  open, 
and  write  to  S.  W.  N.  Feamster,  and  tell 
him  of  the  fact;  that  E.  P.  Rucker  did 
bring  him  a  bond  to  make  the  land  bring 
fS.oOo  If  a  new  sale  was  ordered,  and 
gave  it  to  him ;  that  he  then  wrote  to 
said  Feamster,  and  told  him  of  the  upset 
bid,  and  also  wrote  him,  at  the  request 
of  Dr.  Rucker,  that  If  he,  Feamster,  would 
pay  or  secure  BuckerV Judgment,  the  bond 
would  not  be  used;  that  Col.  J.  W.  Da  via 
was  to  go  ou  the  bond  also,  and  told  him 
he  would  do  BO.  In  the  courae  of  a  few 
ilayN  sold  Feamster  came  to  town,  nnd 
the  same  day  Dr.  Rocker  came  to  witness 
and  told  him  his  debt  was  ail  right,  and 
that  he,  Ollmer,  need  out  get  Davis  to 
sign  the  bond,  but  coald  go  on,  and  have 
the  order  entered  confirming  the  sale. 
And  WilUam  P.  Rncker,  In  hie  deposition, 
states  that  E.  P.  Baclcer,  at  his  instance, 
filed  an  upset,  bid,  or  prepared  one,  which 
was  not  offered  because  the  attorney  for 
8.  W.  N.  Feamster  assured  him  in  court 
that  If  the  upset  bond  was  not  filed,  and 
the  sale  was  confirmed,  S.  W.  N.  Feamster 
woold  pay  bis  debt;  that  saJd  attorney 
wrote  a  letter  to  said  Feamster,  which  be 
sent  bim  by  Samuel  F.  Tyree  or  E.  P. 
Backer,  and  he  received  a  reply,  saying  lie 
would  settle  It  in  a  short  time,  which  he 
did.  So  that  It  appeals  from  tbisevidenoe 
that  said  Feamster,  so  far  from  desiring 
that  an  upset  bid  should  be  put  in,  was 
not  only  willing  to,  but  did,  pay  E.  P. 
Backer,  assignee  ol  W.  P.  Backer,  9149.55, 
to  prevent  a  reopening  of  the  biddings. 

It  is  contended  by  counsel  for  the  appel- 
lee that  the  land  sold  was  noftrast  prop- 
erty," but  was  the  land  of  Joseph  A. 
Fenmster.  Suppose,  by  way  of  lllustra- 
tiun,  that  the  land  was  reasonably  worth 
S2,000,  and  that  the  Infant  children  of  Jo- 
seph A.  Feamster,  Instead  of  owning  a 
judgment  lien  apon  the  land  as  they  do, 
held  a  deed  ol  tnist  apon  the  land  for  f  1,- 
900.  in  one  sense  it  would  still  be  Joseph  A. 
Feamster's  land,  cUthougb  said  trust- 
deed,  If  enforced,  would  consume  almost 
its  entire  valuA;  and.  If  the  claim  secured 
by  said  tract  was  In  the  hands  or  S.  W. 
N.  Feamster  forthe  benefit  of  said  infants, 
It  would  hardly  be  contended  that  the 
land  Itself  was  not  the  trust  sul^ect;  and 
BO  with  this  Judgment  Hen,  the  record 
shows  that  the  land  constituted  ail  the 
estate  of  said  Joseph  A.  Feamster,  and  in 
the  absence  of  the  land  the  JudKnieiit  was 
worthless  to  said  Infants,  as  Its  value  to 
thvm  grew  out  ol  and  solely  depended  up- 
on the  intereet  which  aald  Judgment  Hen 
created  for  tbem  tn  said  land,  and  which 
the  Idw  conferred  upon  them  the  right  to 
assert  by  subjecting  said  land  to  Its  pay- 
ment. This  lien  and  this  right  wan  their 
property,  and  It  was  in  the  hands  of  their 
trustee,  whose  duty  It  was  to  zealously 
guard  and  protect  their  Interest.  II  prior 
liensexlsted  against  the  land  which  woulQ 
consume  In  thdr  satlslaction  one^halt  of 
the  land  at  a  fair  sale,  then  they  or  their 
lepreseDtatlTemust  aad  could  oolylook 


to  the  resldae  hveaCtslacthiB.  Kelther  an 
execution  Issued  under  said  Judgment  nor 
a  certified  copy  of  the  Judgment  itself 
could  be  regarded  as  available  truot  prop- 
erty, unless  it  could  be  used  as  a  lien  upon 
something  out  of  which  money  could  be 
realized.  In  this  Inetanee  It  was  the  land 
which  gave  the  Judgment  value,  and  when 
that  was  sacrificed  to  prior  Itens  the  trust 
subject  was  eacrlfieed;  and,  under  the  cir- 
cumstances of  thlscase,  equity  would  re- 
gard the  land  as  thetrustsubject.  In  Sto- 
ry's Equity  Jurisprudence,  §  821 ,  the  author 
says :  "  A  trustee  la  never  permitted  to  par- 
takeot  thebountyofttie  party  lor  whom  he 
acta  except  under  cltcumetances  which 
would  make  theaame  valid  it  it  were  acase 
of  guardlansbtp.  A  trustee  cannot  pur- 
chase of  his  cestuf  qae  trust  unleHs  under 
like  circnmstances.  *  •  *  ButltlsdifB- 
caltto  make  out  each  a  case  where  the  ez~ 
ception  Is  taken,  especially  when  there  is 
any  Inadequacy  ol  price,  or  any  inequality 
In  the  bargain.  And,  therefore,  If  a  trustee, 
Uioogta  strictly  boaest,  slnuld  boy  for 
himselt  aa  estate  of  fals  easeoi 
trvat,  and  then  should  sell  it  for  more, 
according  to  tbe  rales  of  aoourt  of  equity, 
from  general  policy,  and  not  Irom  any 
peculiar  impatatioa  «f  fraud,  he  would 
be  held  still  to  remain  a  trustee  to  all  tn- 
tents  and  purposes,  and  nol:  to  be  permit- 
ted tasell  It  forMmself."  See  Fox  V.  Maok- 
reth,  2  Brown.  Ch.400;  Prerost  v.  6rats, 
1  Pet.  »07;  Hawley  v.  Uramer,  4<:ow.  717- 
And  in  section  S22,  vol.  1,  Story,  Eq.  Jar., 
(he  author  further  says:  "Butwearonot 
to  understand  from  this tastlanguagetbat 
to  entitle  the  cestui  9Ue  truat  to  relief  It  to 
indispensable  to  show  that  the  trustee  has 
made  some  advantage  where  there  has 
been  a  purchase  by  himself;  andthut,  nil- 
less  some  ad  vautaise  has  been  made,  tbe 
sale  to  tbe  trustee  is  good.  That  would 
not  be  putting  the  doctrine  upon  Its  true 
ground,  which  Is  that  tbe  pmblbltlon 
arises  from  tbe  sulMilstlng  relation  of 
trusteeship.  The  ingredient  of  advantage 
made  by  htm  would  <mly  go  to  establish 
that  the  transaction  might  be  open  to  the 
strong  Iniputation  of  being  tainted  by 
imposltloD  or  selfish  eunaing.  But  tbe 
principle  applies,  however  innocent  the 
purchase  may  be.  In  a  given  case.  It  ts 
poisonous  in  its  consequences.  The  ceetai 
que  trust  Is  not  boond  to  prove,  nor  Is  the 
court  bound  to  decide,  that  the  traatee 
has  made  a  bargain  advantageous  to  him- 
aeU.  The  fact  may  be  so,  and  yet  tbe  pa  r- 
ty  not  have  It  in  bis  power  distinctly  and 
clearly  to  show  It.  There  may  be  fraud, 
and  yet  the  party  not  be  able  to  show  It. 
It  Is  to  guard  against  this  uncertainty 
and  hasard  of  abuse,  and  to  remove  the 
trustee  from  temptation,  that  the  rule 
does  and  will  permit  tbe  ceatai  qm  trust 
to  come  at  liis  own  option,  and,  wltbout 
showing  essential  injury,  to  Insist  upon 
having  the  experiment  of  another  sale; 
so  that  in  fact  in  all  cases  where  a  pur- 
chase has  been  made  by  a  trustee  on  bla 
own  account  of  tbe  estate  of  his  cestui  qae 
trust,  although  sold  at  public  auction,  It 
is  in  the  optica  of  the  oeetal  que  trunt 
to  set  aside  tbe  sale,  whether  oona  iltfe 
made  or  not. "  See  Davoue  v.  Fanning,  3 
Jubns.  cai.  262;  Campb^  r.  Walker,6  vm. 
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678;  iioKB  T.  Boyikl,  12  Ves.  366.  11  tbla, 
tbeo,  be  the  law  with  reference  to  parties 
tbat  are  autJutiB,  wtth  how  much  mure 
■traifftta  sbonld  it  aiH»ly  where  the  parties 
r^resented  by  the  trastee,  as  to  tbia  case, 
.  are  infants.  In  Adams'  Eqaitj,  260,  ttae 
aatbor  says :  "  Lastly,  a  trustee  m  ast  not 
arail  himself  of  his  fldaclary  character  for 
any  object  of  personal  benefit.  His  funda- 
mental duty  la  to  do  his  utmost  for  tb« 
cestui  que  traat,  and  every  advantage 
which  be  appropriates  to  himself  must  be 
acqaired  by  a  aerellctlon  of  that  duty;" 
Uidon  pagel63,note,ltiasaId:  **It  seems 
a  trustee  may  not  purchase  the  trust 
property  for  his  own  benefit  when  It  Is 
■old  under  a  Judicial  decree  which  he  was 
not  instraniental  In  procuring,  unless  by 
the  order  of  sale  he  was  specially  allowed 
BO  to  porcbaae;"  referring  to  Cliapln  t. 
Ifeed,  1  Oarke.  464;  Beeson  t.  Beeson,  9 
Pa.  St.  279,  etc.  In  Minor's  Institutes, 
(rolume  2.  p.  212.  {  10,)  the  author  says: 
"As  a  general  principle  it  Is  well  settled 
that  trustees,  ageats,  auctloueera,  and  all 
persons  acting  la  a  confidential  character, 
are  dlsqoallfted  from  pmvbasing  the  sub- 

Sct  committed  to  them.  The  functions  of 
uyeroad  seller  are  Incompatible,  and  can- 
not be  exercised  by  tbe  same  peraon  with- 
oot  great  danger  of  Iraod.  Piich  transac- 
tlona  are  oonetructlraly  franduleut»  and 
aretbertforevoldableattbeinstance  of  the 
benellclaTy,  although,  if  be  chooses  to  rec- 
ognise tbem ,  they  are  binding  upon  tbe 
trurteo,"  etc.;  citing  1  Bob.  Pr.  (Ist  Ed.) 
85;  1  Lorn.  Dig.  Sia;  Carter  r.  Han-is,  4 
Rand.  (Va.)  204;  Sciger  t.  Edwards,  21 
Uigh,  213;  Buckles  t.  I^fferty,  2  Bob. 
(Va.)  300;  Soweiy  t.  Helms,  20  Grat.  2; 
Uarah  V.  Whitmore,  21  Wall.  183.  Again 
he  says  on  page  218 :  "It  is  admitted  that 
a  trustee  can  legally  purchase  the  trust 
subject  ot  acestui  que truat  whoiu au/Jaii^ 
aud  haa  dlacharged  him  from  the  relation 
uf  trustee,  although  erea  then  tbe  trans- 
action will  be  Bcnitinlied  with  guarded 
Jealousy.  Solo  like  manner  he  may  pur- 
chase wbeo  he  has  from  the  beginning  dis- 
claimed tbe  trust  and  never  acted  In  It; 
snd  finally  a  tmstne  may  buy  the  trust 
subject  by  leave  of  the  court  of  equity." 
In  tbe  case  undOTCunelderatioD,  however, 
we  And  that  tbe  trustee  brought  htmselt 
witbln  none  of  these  exceptlonB,  and,  al- 
tiiongli  be  clalras  that  he  never  accepted 
the  trust,  be  asserted  his  claim  to  the  sub- 
ject by  way  of  petition  and  was  success- 
fnl,  and  was  never  beard  to  disclaim  the 
trust  until  he  filed  his  answer  In  this  case. 
In  the  case  of  Miller  v.  Holcombe,  9  Qrat. 
665,  section  6  of  syllabas,  tbe  court  held 
that^a  trostee  maklnga  compromise  with 
a  third  person  In  relation  to  a  Crust  sub- 
ject, tbongh  be  may  purchase  tbe  subject 
for  himself,  is  bound  to  account  as  trustee 
for  all  tbe  profits  made  on  the  transac- 
tion;' and  Lbs,  J.,  delivering  tbe  opinion 
of  tbecoartin  tbatca8e,sald,on  page  670: 
"The  principle  on  whlefa  the  prohibition 
to  one  stanaing  Ina  fldnelary character  to 
deal  wltb  the  trust  subject  with  reference 
to  bis  own  Individual  Interests  rests.  Is 
that  not  only  would  it  be  contrary  to  tbe 
design  under  which  be  bus  obtained  con- 
trol of  the  sabject,  but  be  would  be  placed 
iasDch  a  situation  as  that  his  Interests 


nili^t,  in  reference  to  the  conduct  of  tbe 
trust,  by  pos^biUty  come  Into  conflict 
w^ltta  those  of  tbe  ceatui  que  truat."  i 
Spence,  £q.  Jur.  299;  2  Fonbl.  Eq.  288. 
This  is  precisely  what  happened  to  the  de- 
fendant In  this  case  In  becomlug  a  pur- 
chaser ot  the  property  on  which  the  Judg- 
ment he  hdd  as  trusteewas  a  lien,— his  In- 
terests as  purchaser  came  in  conflict  with 
tbeluterests  of  hlBcestals  que  truatent.  He 
wished  to  purchase  the  property  ascheap- 
ly  as  he  could,  and  their  interests  required 
that  it  should  bring  enough  to  satiny 
their  Judgment.  In  order  that  he  might 
realixe  a  profit  ot  f 700,  and  still  retain  200 
acres  ot  the  land,  be  preferred  to  have  the 
sale  confirmed  at  his  bid,  and  he  was  willing 
to  pay  E.  P.  Bucker  f 149.66  to  bring  about 
that  result,  altbouf^  thlscourse  sacrificed 
tbe  entire  Jndgment  beheld  fortbeplaia- 
tiffs  as  trustee,  with  the  exoeptloa  of  fSl 
75.  It  is  the  province  of  a  court  of  equity 
to  guard  against  these  conflicting  Inter- 
ests In  wblch  self  and  the  weaknras  and 
greed  ot  human  nature  assert  themselves 
on  tbe  one  band,  and  sacn^  trusts  and 
high  moral  ofaligatloos  upon  th«  otber. 
It  Is  to  prevent  tfals  struggle  betveni 
duty  and  self-lnterast  that  the  law  baa 
provided  ttaat  a  trustee  shall  not  be  sub- 
jected to  these  temptations  or  placed  In  an 
attitude  In  which,  In  order  to  secare  his 
own  gain,  he  must  place  obstacles  in  the 
way  to  prevent  those  whomhe  should  Im- 
partially represent  from  obtaining  what 
they  are  justly  entitled  to.  Accordingly, 
in  the  case  of  Newuomb  r.  Brooks,  1«  W. 
Va.  82,  ttais  court  has  settled  tbe  law  on 
this  subject  a8lolluwB,Bect1on  1,  syllabas: 
''A  person  who  occupies  any  fiduciary  rela* 
tion  to  anothw  is  bound  not  to  exerdse 
for  bis  own  benefit  aad  to  the  prejudice  of 
the  party  to  whom  he  stands  in  such  rela- 
tion any  ot  the  powers  or  rights,  or  any 
knowledge  or  advantage  at  bbj  descrip* 
tion,  which  he  derives  from  such  confiden- 
tial relations."  Also,  suetiou  6:  "A  fidu- 
ciary cannot  make  a  valid  purchase  of  the 
trust  property,  though  it  be  made  at  a 
Judicial  sale,  under  a  decree  made  in  an  ad- 
verse pruceediag.  Any  such  purchase  may 
be  avoided  at  bis  option  by  any  party  to 
whomhe  owes  such  fiduciary  relations." 
In  section  8  of  said  syllabus  It  was  held 
that  "If  a  fiduciary  purchases  trust  prop- 
erty, aud  then  resells  It  tn  a  purchaser  for 
valuable  consideration  with  notice  ot  the 
character  of  his  title,  the  person  to  whom 
the  fiduciary  occupied  tbe  fiduciary  rela- 
tion may,  at  his  option,  avoid  tbe  aoXe, 
though  the  property  has  passed  into  tbe 
hands  of  a  subpurchaRcr  with  notice;" 
and  again,  in  section  8,  It  was  held  as  fol- 
lows: "But  If  the  subpurchaser  had  no 
notice  of  the  vendor's  title  the  sale  cannot 
be  set  aside,  but  the  party  can  have  re- 
dress against  the  fiduciary  personally  to 
the  extent  ol  the  profits  be  made  by  the 
resale."  See,  also.  Lane  v.  Black,  22  W. 
Ya.  617.  The  facts  proven  In  this  case 
clearly  indicate  that  the  defendant.  In- 
stead of  seeking  to  promote  the  interests 
ot  his  ceatula  que  traatent,  disregarded  his 
plain  duties  us  trustee,  and  sacrificed  their 
interest  for  his  Individual  gain,  and  tor 
these  reasons  we  are  of  opinion  that  the 
plalatUb  wwe  entitled  to  the  relld  prayed 
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for.  The  decree  complained  or  moBt  be 
rererecd,  and  tbe  cause  remanded  to  the 
circuit  court  ol  Greenbrier  county  lor  fur- 
ther proceedlngB  to  be  had  therein,  and 
tbe  appellee  mait  pay  the  eosta  of  this 
appeal. 

UooAB,  P.,  and  Brahnon,  J.»  concnr. 
Holt,  J.,  abaent. 


Kanawha  Vallby  Bank  t.  Wzuwir  et  al. 
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Tm  or  TAxnia  Appeal— ABBumre  BTATora  ov 
Limitation. 

1.  Under  the  third  section  of  chapter  186  of 
the  Code  an  appeal  fRna  a  final  decree  entered 
by  the  circuit  court  most  be  proeecnted  within 
tWD  ;eats  after  the  Bome  has  been  renOered,  and 
tho  curreaoy  of  this  statute  of  limitation  la  ar- 
rub.ud  by  the  filing  of  the  petition. 

2,  One  of  the  essential  qualifications  neoes- 
oary  to  a  Mil  In  chancery  is  that  it  should,  either 
In  the  caption  or  in  the  body  of  the  bill,  name 
some  person  or  persons  as  parties  defendant,  and 
desorioe  them  sa  having  some  interest  in  the  sub- 
Jeot-matter  of  the  salt,  and  pray  for  some  relief 
Mialnst  tbem :  and  these  reqalsftos  are  as  essen- 
tial to  a  bill  of  rerlOTr  as  to  an  original  bill,  ai^ 
without  them  a  paper  purporting  to  be  a  bill  of 
reriew  should  be  dismissed  on  demurrer,  or 
•tricken  from  the  flies  on  motion. 

8.  The  ULing  of  any  such  abortive  bill  of  re- 
Tlew  oould  not  hare  uie  effect  of  arreetlDg  the 
atatute  of  limitations,  so  as  to  extend  the  period 
within  which  an  appeal  might  have  been  taken 
from  the  final  decree,  the  review  and  reversal  of 
which  were  attempted  by  such  abortive  bllL 

(SyUabiM  bv  tha  Court.) 

Appeal  and  Bupersedeaa  from  etrcnit 
■court.  Kanawha  cunnty. 

Watts  &  ^sAAyand  OkeyJobnaon,  for 
•appellanta.  J,  P.  6rowa,  Pricw  A  Flour- 
aojr,  and  H.D.  Sbrewsburyttor  appellee. 

liOCAa,  P.  Thta  ease  comes  btfore  this 
court  upon  a  motion  to  dlamifw  the  ap- 
peal as  luprovldently  awarded.  In  con- 
nection with  this  mottoD,  the  case  was 
tirouKht  un  and  heard  on  the  merits  of  the 
appeal.  If,  however,  we  should  be  of 
opinion  that  tbe  appeal  to  tbe  final  decree 
•complained  of  was  not  taken  In  the  period 
preBcribed  by  law.  It  would  not  only  be 
nnueeeaaaiT,  but  Improper,  to  dlscnaathe 
case  upon  Its  merits,  ^nce,  Mng  without 
Jurisdiction,  snch  a  discussion  would  be 
gratuitous,  and  could  lead  to  no  profita- 
ble renults.  The  final  decree  complained 
4>f  by  tbe  appellants  was  entered  on  the 
11th  day  of  July,  1888,  by  the  drvult  court 
of  Kanawha  county  In  a  chancery  suit  In 
which  the  Kanawha  Valley  Bank  was 
plalntltr  and  tbe  preeent  appellants,  A. 
H.  Wilaoo,  and  Mary  B.  Wilson,  his 
wife,  were,  along  with  others,  defend- 
ants. The  third  section  of  chapter  135 
of  the  Code  provides  as  follows:  "No 
petition  shall  be  presented  for  an  appeal 
from  or  writ  of  error  or  aapersedean  to 
any  Judj^ment,  decree,  or  oraer,  whether 
the  state  be  a  party  thereto  or  not,  nor 
to  any  Judgment  of  a  circuit  court  or  niu- 
nlclpal  conrt  rendered  in  an  appeal  from 
the  Judgment  of  a  Justice,  which  shall  have 
been  rendered  or  made  more  than  five 
yeara  before  aoch  petition  Is  presented,  If 
the  ]adi^eat(  decree*  or  order  moitloned 


In  the  petition  has  been  given,  rendered, 
or  made  before  this  chapter,  as  amended, 
takes  effect,  but  as  to  any  Judgment.  d» 
creeororder  glvm, rendered, or  made  after 
tbla  chapter  as  amended  takee  etleet,  no 
such  petition  shall  be  presented  after  two 
years  from  the  date  of  such  judgment,  d^ 
cree,  or  order.  **  It  will  be  perceived,  ther^ 
fore,  that  with  reference  to  final  decreee 
rendered  since  the  date  of  the  above  en- 
actment any  appeal  therefrom  must  be 
prosecuted  witfiln  two  yeam  after  the 
same  has  been  entered,  and  that  tbe  cur- 
rency of  tbe  limitation  of  time  Is  arrested 
by  the  filing  ut  tbe  petition.  In  the  pres- 
ent case,  as  we  have  seen,  tbe  final  decree 
complained  of  was  entered  on  tbe  lltb  of 
July,  18S8,  and  the  appeal  was  allowed  by 
a  Judge  of  this  court  In  vacation  on  the 
27th  of  September,  1890, at  or  about  which 
time  It  Is  fair  to  presume  the  petition  was 
presented.  The  statutory  period,  there- 
fore, having  expired  before  tbe  presenta- 
tion of  the  petition,  the  appeal  roust  be 
dismissed  as  Improvldently awarded.  Bot 
it  Is  contended  that  a  bill  of  review  wan  filed 
by  lea  veof  court  In  theclrcult  court  on  the 
8d  day  of  May,  1H8B,  and  that  tbe  aame 
was  only  dismissed  on  demurrer  by  a  final 
decree  rendered  Jane  28,  ItfW.  It  Is  snp- 
posed  that  the  filing  and  pendency  of  this 
'^blll  of  review,"  as  It  Is  called,  bad  sonae 
efficHcy  to  suspend  the  statute  of  limita- 
tion which  we  have  been  considering.  Tbe 
first  requisite  of  every  bill  In  chancery, 
whether  original  or  by  way  of  anpplenient 
or  review,  la  that  there  shall  be  parties 
thereto  made  such  by  proper  description 
and  name.  The  form  of  such  a  bill  aa  laid 
down  in  skeleton  in  our  Code  Is  as  follows: 
"The  bill  of  complaint  of  A.  B.  (state  the 
names  of  all  tbe  plaintiffs)  against  C.  D. 
(state  the  names  of  all  tbe  defendants.  If 
known,  and.  If  not,  designate  them  as  the 
unknown  parties  or  unknown  heirs,  etc., 
as  the  case  may  be)  filed  In  tne  circuit 
court  of  county.  The  plaintiff  com- 
plains and  says  that  fhere  state  all  the 
facts  constituting  a  claim  to  relief.)  The 
said  plaintiff  therefore  prays  that  (here 
state  tbe  particular  relief  desired.)  Ue 
also  asks  such  other  and  general  relief  as 
the  court  may  see  fit  to  grant."  It  wlU 
thus  be  perceived  that  the  briefest  and 
most  modernised  form  of  a  bill  requires 
parties  defendant  to  be  set  out  In  the  body 
of  tbe  bill  as  those  having  an  Interest  In 
the  subject-matter,  and  agalnat  whom  re- 
lief Is  prayed.  A  bill  of  review  Is  no  excep- 
tion to  thla  general  rule.  "Bach  a  hill," 
says  Judge  Cabkll  In  I^ldley  v.  Merri- 
field,  7  Leigh.  846.  "Is  a  proceeding  to  cor- 
rect a  final  decree  In  the  same  court  fur 
error  apparent  on  the  face  of  tbe  denree, 
or  on  account  of  new  evidence  discovered 
since  the  final  decree.  The  decree  being 
final,  the  bill  of  review  Is  not  regardiMl  as 
a  part  of  the  cause  In  which  the  decree 
was  rendered."  "Such  a  bill,"  says  Mr. 
Barton,  "cannot  be  filed  by  persons  who 
cannot  be  betaeflted  by  the  reversal  or 
modification  of  the  former  decree;  but  the 
general  rule  Is  that  all  the  parties  to  the 
original  bill  shall  be  made  parties  to  the 
bill  of  review."  Bart.Ob.Pr.5fl4.p.205.  To 
the  same  effect,  see  DanlcU,  Cb.  Pr.  p.  1679. 
In  the  bill  which  we  an  uow  considering. 


Digitized  by 


Google 


W.  Va.) 


OBOTTT  0.  EAGLE'S  ADITB. 


parporttng  to  be  a  bDl  of  review,  there  are 
oo  partlesdefendaDtnamed  In  thecaption, 
Dor  anywhere  named  or  deiwrlbed  in  tbe 
t>ody  ot  tbe  bill.  It  follows,  tborrfora,  In 
aeeordanee  with  tbe  principles  laid  down 
In  McCoy  r.  Allen,  16  W.  Va.  7M,  tbat 
whatever  atatementB  might  be  contained 
In  the  bill,  or  howeTer  merltorlonsa  cause 
tt  might  preaent,  no  possible  relief  coald 
be  obtained  against  any  one  whatever. 
The  defendants,  never  having  been  enm- 
moned  or  served  with  any  process,  ap- 
peared furno  other  porpose  than  to  demur 
to  tbe  bill,  which  was  equivalent  to  a  mo- 
tion to  have  It  stricken  from  the  file.  See 
Danlell,  Cb.  Pr.  p.  IfiTS.  The  demurrer  was 
sustained  by  the  circuit  court,  and  for  tbe 
reasons  stated  we  think  there  was  no  error 
in  such  Judgment  by  tbe  circuit  court.  It 
la  hardly  necessurj'  to  aay  tbat  the  erro- 
neous filing  ol  such  abortive  Instrument, 
Improperly  called  a  "bill  of  review, "  could 
not  In  any  manner  suspend  tbe  currency 
of  the  statute  of  Umltatlona,  which  carried 
tbe  final  decree  of  July  11.  1888,  beyond  the 
reach  ot  appeal  at  the  time  when  the  ap- 
pellants filed  their  petition.  For  these 
reasons  we  find  no  error  In  the  decree  of 
tbe  dnult  court  of  June  28,  1890,  and  the 
same  roust  be  affirmed,  and  this  appeal, 
■o  lar  as  allowed  to  the  decree  of  July  11, 
1888.  must  be  dlsmined  as  Improvldaitly 
awarded. 

Enoubh,  Bbahmon,  and  Hox.T,  JJ.,  oon- 
cnr. 


Caom  0t  Hi.  T.  Eaom's  Aom'b. 

AooovxToco  ST  Adminibtsatok— INTAST  Hsnu— 
FowsBfl  or  Attobnbts  —  CoKPwnasiiis  Sun- 
Dunn  or  AniuiiuTSATos. 
1.  Where  Intents  «oe  In  equity  by  a  proc^n 
<  to  eMupel  SB  sdminlBtntor  to  settle  his  ao- 
ooDBts  as  saehadinlnlit»torof  an  eststs  in  which 
tbey  an  intereBted  m  diatrlbnteeB,  and  soch  pro- 
dMn  ami  employs  an  attcouey  to  represent  uieir 
iatsrasts,  such  attamey  oannot  bind  said  infanta 
by  SB  SKreemeot  slsned  by  himself  or  by  another 
auomey  aotborliea  by  him  to  waive  proof  of  the 
vouchers  and  aocoanta  presented  by  said  admin- 
istrator in  the  settlement  of  his  admin  latratloa 
aooottnts,  or  to  allow  oommlsslons  to  such  admin- 
isttstor  whldi  are  not  allowed  1^  statute. 

%.  When  aa  attoniey  lu»  been  empl^^ed  to 
isuBouuIn  a  auit,  in  the  atwenoa  of  direcuon  ftom 
hi*  ^eat  heoannot  d^esste  blasothorityas  such 
to  SDOther  attorney. 

8.  An  attorney  at  law  oannot  by  an  agreement 
ia  polt  oommute  the  debt  of  his  client,  or  oom- 
anndae  his  soit,  without  ezivess  anuori^  so 
toda 

^  It  la  tbe  da^  of  an  administrator  to  pro- 
teat  tbe  estate  of  his  decedent  by  Interposing 
•very  legal  defense,  and  he  oannot  by  an  agree- 
ment  in  pola,  where  infanta  are  conoemed  and 
are  made  psftles,  either  obtain  oommissiona  aa 
administrator,  to  which  he  Is  not  enUthid  bystat- 
■ta,  or  provide  fortheaUowaaoeof  claims  againat 
aaid  eatate  without  proof  ot  UMlr  ooKTSotDeaa  and 
nUditr. 
CS^tbOvt  ttf  llks  Oourl) 

Appeal  and  sopersetfeas  from  drcntt 
court.  Kanawha  county. 

T.  B.  Swann,  for  appellant.  J.  U,  Mo- 
Wboriar,  tor  appellees. 

EMausH,  J.  Thlfl  suit  was  brongbt  hy 


C.  P.  Crotty  and  others  against  Tfaomas 
B.  Swann,  administrator  of  the  estate  of 
Stewart  Eagle,  deceased,  In  the  circuit 
court  of  Kanawha  county,  for  the  pui^ 
pose  of  obtaining  a  settlement  ot  the  ae> 
count  of  said  administrator,  and  a  dis- 
bursement of  the  assets  In  hlshands  among 
the  distributees  entitled  thereto.  Tbe 
platntlfts  In  their  bill  allege  that  In  tbe 
year  1867  the  said  Htewnrt  Eagle  recov- 
ered a  Judgment  In  the  county  court  of 
Kanawha  county,  Va.,  against  the  James 
Blrer  ft  Kanawha  Company  for  the  sum 
ot  $5,400.  and  tbat  before  any  money  was 
realized  upon  said  Judgment  tbe  said 
Stewart  Eagle  died,  and  on  tbe  9th  day 
of  April,  1866,  said  Thomas  B.Swanu  qual- 
ified as  the  administrator  of  hU  estate; 
tbat  the  said  Thomas  B.  Swann  had,  as 
attorney,  obtained  said  Judgment,  and 
was  to  have  nne-balf  of  the  recovery,  and 
was  to  pay  the  expenses  or  costs  attend- 
ing said  suit  outside  of  the  costs  follow- 
ing the  suit,  and  said  Stewart  Eagle  was 
to  get  half  that  migbt  tie  recovered ;  that 
shortly  after  his  qualification  as  such  ad- 
ministrator said  Swann  recovered  or  re- 
ceived as  attorney  several  lat^  sums  of 
money  on  said  Judgment,— about  October 
11.1867,  9183.14.  January  11, 1868,  f 1,823.71. 
January  28,  1868,  $1,828.70,  and  February 
18.  1868.  fl,7ft4.06,  aggregatlnff  f5,624.«l; 
tbat  one-half  of  said  recovery  sbnuld  have 
gone  into  tbe  bands  of  said  Thomas  B. 
Swann  as  assets  of  the  estate  of  Stewart 
Eagle,  deceased,  to  be  administered  in 
payment  of  his  debts,  and  the  residue  of 
said  ball  should  hare  been  disbursed 
among  the  heirs  or  distributees  of  said 
Stewart  Eagle;  that  said  Stewart  Eagle 
died  Intestate  and  unmarried,  and  among 
his  legal  heirs  were  two  infant  children, 
Ada  Eagle  and  Eklword  Eagle,  who  sue 
by  their  next  friend,  C.  P.  Crotty.  Tbe 
plaintiffs  further  allege  that  it  has  beim 
many  years  since  the  administrator  re* 
celved  said  funds;  that  very  little  has 
been  paid  tbe  plaintiffs;  and  that  no  set- 
tlement of  tbe  administration  account  has 
ever  been  made;  and  they  pray  that  said 
administrator  may  be  required  to  settle 
his  accounts,  showing  what  money  he  has 
received  tor  said  estate,  what  disposition 
he  bas  made  of  tbe  same,  and  what  he 
still  has  on  hand,  and  that  he  be  required 
to  dhiburse  the  same,  with  Its  accrued  In- 
terest, to  tbe  distributees,  etc.  On  tbe 
17tb  day  of  July,  1886,  this  cause  was  or^ 
dered  to  be  heard  together  with  tbe  case 
of  Stewart  Eagle's  Adm'r  v.  Aaron  Stock- 
ton's Adm'r  et  als.,  and  both  causes  were 
referred  to  a  commissioner  to  ascertain 
and  report  (1)  what  amount  ot  money  T. 
B.  Swann  bad  collected  as  administrator 
of  Stewart  Eagle,  deceased,  what  dispo- 
sition he  bad  made  ot  the  same,  and  what 
amount.  If  any,  was  still  in  his  hands  as 
administrator,  and  to  whom  It  was  due; 
(2)  should  aald  commieflloner  find  that 
the  funds  due  were  payable  to  tbe  distrib- 
utees of  Stewcu^  Eagle,  he  should  report  a 
distributee  account  showing  what  bad 
been  paid  to  each,  and  what  Is  due  to  or 
from  each  distributee  of  said  estate,  and 
any  other  matter  deemed  pertinent,  or 
quired  by  any  party  to  tbe  cause.  The  re- 
port in  pursuance  ot  said  decree  apiiears 
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to  bare  been  made  by  J.  W.  Kennedy, 

special  commissioner;  and  the  clerk  certU 
fles  that  a  writing  attached  to  Bald  report 
iu  In  the  words  and  flsnres  fotlowlng,  to- 
wlt:  "To  Commissioner  J.  W.  Kennedy, 
Esq. :  Henry  A.  Eagle  and  others  v,  Stock- 
ton and  others,  in  chancery,  Kanawha 
circuit  court;  and  Eagle's  Heirs  t.  Ea- 
gle's Adm'r  and  othere,  In  chancery,  Ka- 
nawhaclrcult  court.  It  is  agreed  that  the 
fifteen  per  cent,  fees  to  J.  S.  Swann  pro- 
vided for  In  the  papers  filed  in  this  cause 
are  subject  to  credits  shown  by  vouchers 
filed  for  lees  paid  other  attorneys  In  the 
controversy  with  C.  M.  Deem  in  Greenbrier 
circolt  coart.  And  It  Is  farther  agreed 
that  the  administrator's  commisalons  to 
adm'r  of  Stewart  Eagle,  as  claimed,  shall 
be  allowed  him;  and  the  15  per  cent,  fees 
are  also  to  be  charged  with  John  S. 
Swann's  personal  expenses  to  Greenbrier; 
and  it  is  admitted  that  the  vouchers  and 
accounts  filed  b^ore  Commissioner  Ken- 
nedy by  the  adm'r  ol  Stewart  Eagle  are 
correct,  and  proof  thereof  Is  waived;" 
wbleb  agreement  was  atgaed:  "EUigle's 
Heirs  and  Dlstriboteee,  by  J.  McWhorter. 
Att'y,  per  L.  E.  McWhorter,  Att'y.  T.  B. 
Swann,  as  Adm'r  of  S.  Eagle;  and  J.  S.  & 
T.  B.  Swann.  John  S.  Swann,  and  T.  B. 
Swann.  Dated  Charleston,  W.  Va.,  Oct. 
10.  1888."  On  the  ]7th  day  of  January, 
1888,  said  special  commisslouer,  Kennedy, 
filed  bin  report  In  the  case  of  Stewart 
Eagle*s  Dlstrlbateei  v.  Stewart  Sagle's 
Administrator,  Id  which  be  says: 

"Thomas  B.  Swann,  admlntetrator  of 
Stewart  Eagle,  deceased,  appeared  and 
filed  his  vouchers  from  No.  1  to  No.  86,  be- 
fore me;  and  the  parties  also  filed  before 
me  an  agreement  that  said  vouchers  and 
accounts  are  correct,  and  that  proof  there- 
of shall  be  waived,  (see  vouchers  and  ac- 
couDts  and  agreement.)  Said  agreement 
also  provides  that  the  16  per  cent,  fee  to 
J.  S.  Swann  provided  for  In  the  papers  in 
this  cause  Is  subject  to  credits  shown  by 
vouchers  filed  for  fees  paid  to  other  attor- 
neys in  the  suit  with  C.  M.  Deem  In  Green- 
brier circuit  court;  and,  farther,  that  said 
Swann.  adm'r,  shall  be  entitled  to  bis  ad- 
mlDlstratlon  com  missions,  and  that  the  16 

rr  cent,  fees  shall  also  be  charged  wttb 
S.SwaDn'8  personal  expenses  to  Green- 
brier, and  that  no  other  evidence  than  the 
above  was  placed  before  him.  Said  com- 
missioner then  finds.  In  pursuance  ol  the 
first  requirement  of  said  decree: 

FlTSt.  Tbat  the  net  amount  of  money  col- 
lected by  T.  B.  Swann  as  ndminiatrator 
of  Stewart  Ea^le,  deoaawd,  aa  shown 
by  said  vouchers  and  aoooonte  filed  be- 
fore bim,  was  the  sum  of  93^618  13 

Second.  The  aaid  som  of  93,618.12  waa 
disposedof  as  follows:  ThesaldSwann 
paid  out  by  way  of  costB  inonrred  in  a 
suit  between  said  heirs  and  C.  M.  Deem 
In  the  Greenbrier  oiroalt  oonrtthe  sum 

of  C8oa  » 

Also  16  per  cent,  to  J.  8.  Swann, 
att'y  in  said  Deem  Case   846  07 

Also  the  admlnlstraUou  c»mmls- 
slon  on  the  said  sum  of  13,016. 19 
amooiitato...   ISO  W 

Total  paid  ont   IK  99 

Leavliiff  to  be  divided  among  the  heirs 
ud dutributeas the  netamonntttt....  Clt89S19 


One-fonrtli  of  wtalchgoes  toeaob  dbtrib- 

utee  as  follows: 

To  Wm.  Eagle   9  45S  OS 

Henry  Eagle   45S  08 

B.  F.  Sagle   «S  US 

a  F.  Crotty   4B8  M 

*  (2)  As  to  the  second  reqotrement.  I  re- 
port the  following  amounts  paid  to  the 
several  distributees,  respectively,  and  the 
amounts  due  to  and  from  them,  respect- 
ively: 

The  amount  dneWm.  Eaffle  as  above...  •  468  09 
Amounts  paid  him  as  shown  by 

vouchers  9187  SB 

Amount  paid  0.  P.  Crot^,  gnard- 

ian  for  bis  children....   815  41 

Totalpaid   449  07 

Leaving  due  9  U8S 

Add  Interest  from  1872   lit  00 

Total  due  Wm.  Eagle's  share   9   80  8ft 

Amonnt  due  Henry  Eagle  as  above  9  4B6  08 

Amount  paid  Urn   96000 

Amount  paid  O.  P.  Crotty,  hia 
Blgnee   1ft  90 

Totalpaid   9  M09 

Leavinsdne   9  891  37 

Add  Interest  im   870  M 

Total  doe  Henry  Bagl^shBze  «  797  81 

Amount  due  B.  F.  Eagle   9  458  08 

Amount  paid  •   060  00 

Overpaid  9  ^1  07 

Amount  doe  C.  P.  Crotty  as  above^          9  458  04 

Amoont  paid   402  43 

Leaving  due  9    65  63 

Add  interest  1873   68  00 

Total  doe  a  P.  Crotty's  share   9  108  09 

"The  above  amount  due  Hmry  Eagle*6 
ahare— namely,  9767.61— goes  to  CL  P. 
Crotty  and  B.  F.  Eagle,  as  assign eee,  in 
the  following  proportions:  To  C.  P.  Crot- 
ty, «867.48;  to  B.P.  Eagle,  9400.13. 

"Included  in  the  payments  above  from 
T.  B.  Swanu  to  B.  F.  Eagle  is  an  amount 
of  f676.08,  agreed  by  said  Eagle  to  be  paid 
to  said  Swann  for  a  tract  of  land  (see 
voucher  contract)  which  said  Eagle  agi«ed 
to  purchase  from  eafd  Swann.  Respect- 
fully submitted,  J.  W.  KKMMXbT,  Special 
Commissioner." 

Namerooaexc^ttona  were  indorsed  on 
aaid  commlssloaer's  report  by  T.B.  Swann 
In  his  own  right  and  as  administrator  of 
S.  Eagle,  deceased,  and  by  J.  S.  and  T.  B. 
Swann.  all  of  which  are  based  apon  the 
allegation  that  It  does  not  carry  out  the 
agreement  of  the  10th  of  October,  1SS8. 
filed  In  the  causa  with  said  report  between 
said  administrator  and  the  parties  by 
their  connael  and  In  pwson.  and  also  be- 
cause said  account  was  not  made  oat  by 
J.  W.  Kennedy,  but  by  William  Lohmeyer, 
who  did  not  have  before  him  the  agree- 
ment upon  which  the  report  ought  to 
have  been  made.  On  the  25th  day  of  J une, 
1889,  said  Thomas  B.  Swann  filed  fala  an- 
swer to  the  plaintifTs  bill,  in  which  he 
asks  tbat  his  answer  in  the  case  of  H.  A. 
Eaa^  at  al.  v.  H.  Stockton  et  tJL,  to- 
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ftetber  vltb  bl«  accoanta  therewith  filed, 
be  read  aa  a  part  of  bta  answer,  alle^ng 
that  the  agreement  of  J.  8.  and  T.  B. 
Swann  for  toea  with  Btkgle  In  his  anlt  with 
the  James  Blver  ft  Kanawha  Company  te 
folly  set  oat  In  and  with  said  answer,  bnt 
be  does  uot  file  a  copy  of  eald  answer  as 
an  exhibit.  He  farther  alleges  tbatnelther 
J.  S.  nor  T.  B.  Swann  ever  agreed  to  pay 
onr  dollar  of  coats  for  8.  Eagle  in  any  of 
bis  salts,  and  that  In  their  engagements 
for  fees  with  8.  Eagle  tb^  were  entitled 
to  and  owned  one-half  of  the  Judgment 
for  95,400  recovered  by  S.  v.  James 

Rlrer  ft  Kanawha  Company,  and  that 
subseqnent  litigation  to  make  It  availing 
was  snbject  to  the  burden  of  routnal  costs 
«]ually  to  be  borne  by  the  shares  of  each 
in  th«  Judgment  for  $6,400;  that  as  ad- 
ministrator his  disbursements  exceeded 
his  receipts  by  over  91,500,  not  counting 
Interest;  besides,  the  estate  of  A.Stockton 
was  Indebted  to  him  91,000,  with  interest 
since  1868,  as  Is  fully  set  out  In  an  order 
and  assignment  from  J.  M.  I^idley  to  T. 
B.  Swann,  all  of  which  appears  in  the  file 
of  Deem  v.  Stockton  in  United  States 
coartfbut  he  doesnot  exblbltsald  order  or 
aaslipiment  with  bis  answer.  He  then  de- 
tails tbe  facts  In  r^rd  to  the  lltlcatlon 
with  C.  M.  Deem  In  the  circuit  court  of 
Oreenbrler  coanty  and  In  this  court,  and 
Its  compromise;  also  as  to  the  litigation 
with  the  Jam««  Blver  ft  Kanawha  Com- 
pany, and  the  litigation  necessary  to  en- 
force tbe  collection  of  the  Judgment  after 
It  was  obtained ;  and  also  states  that  he 
paid  S.  A.  Miller  92&0  lor  his  services  In  tbe 
case.  He  also  all^:e8  that  be  farnlslied  to 
Commissioner  Kennedy,  on  the  3d  of 
Uarcb,  1888,  a  true  account  of  his  admin- 
istration of  said  estate,  In  writing,  which 
Maid  commissioner  retnmed  with  his  re- 
port, a  copy  of  whlcb  is  exhibited  with 
■aid  answer.  He  then  recites  the  terms 
of  aiUd  agreement,  and  alleges  that  It  was 
aicreed  In  writing,  signed  byblm  and  conn- 
ad  tor  complainants,  and  returned  with 
said  report,  admitting  that  said  account 
was  Id  all  things  correct,  and  should  be 
so  reported  and  allowed,  and  yet  Commls- 
sioner  Kennedy  forgot  to  give  this  Impor- 
tant paper  to  the  stranger  William  Lob- 
lasarer,  whom  be  got  to  make  up  this  ae- 
ennnt,  who  In  Its  absence  tolled  to  credit 
him  with  Items  covered  bysald  agreement 
In  writing,  aggregating,  without  Interest, 
largely  over  91  i&OO;  and  he  prays  that  a 
decree  may  be  made  In  bis  favor  against 
said  belrs,  to  whom  he  paid  more  money 
than  they  were  entitled  to  receive.  This 
answer  was  excepted  to  by  the  plaintiffs 
beeansB  tbe  exhibits  referred  to  were  not 
filed  with  the  answer,  no  depositions  were 
taken  In  tbe  case,  affidavits  were  filed  by 
T.  B.  Swann,  J.  W.  Kennedy,  J.  M.  Mc- 
Wtaorter.  and  L.  E.  McWhorter  in  refers 
cnce  to  thoir  onderstandlng  of  said  agree* 
Bcnt,  Its  meaning  and  Intratlon,  and  as 
to  E.  MeWborter*s  antborlty  to  act  In 
exccatfng  tbe  same;  and  on  the  lOtb  day 
of  Jaty.  1888,  a  decree  was  rendered  in 
said  cause,  confirming  said  report  of  Com- 
mtesioner  j.  W.  Kennedy, overruling  all  of 
the  exceptions  thereto,  and  directing  dls- 
bnraonrats  to  he  made  by  said  Thomas 
B.  Swann  as  administrator,  la  accordance 


with  the  findings  of  said  report;  and  from 
this  decree  this  appeal  was  obtained. 

Tbe  appellant  appears  to  rely  greatiy 
upon  tbe  agreement  of  October,  1888, 
signed  "  Eagle's  Helni  and  Distributees,  by 
J.  McWhorter,  Att'y. per L.E.  McWhorter, 
Att'y,"on  the  one  part,  and  T.  B.  Sn  ann, 
as  administrator  of  S.  Eagle  and  in  his  in- 
dividual capacity,  and  also  by  J.  S.  and  T. 
B.  Swann;  and  his  first  ejtceptlun  to  the 
commissioner's  report  is  tKcause  It  dt>ee 
not  carry  out  this  agreement,  and  again 
be  excepts  to  the  report  because  the  same 
was  not  made  out  and  prepai'ed  by  J.  W. 
Kennedy,  to  whom  thecause  was  referred, 
but  hy  William  Lohmeyer,  who  did  not 
have  before  him  this  agreement  upon  which 
the  report  ought  to  have  been  made.  The 
report,  however  on  Its  face  appears  to 
have  been  made  oat  and  idgned  by  J.  W. 
Kennedy,  special  commissioner,  and  he 
states  In  said  report  that  Thomas  B. 
Swann,  administrator  of  S.  Eagle,  de- 
ceased, appeared  and  filed  his  vouchers 
from  No.  1  to  No.  80  before  him,  and  that  the 
parties  also  filed  before  him  an  agreement 
that  said  voocbers  were  correct,  and  that 
proof  thereof  should  be  waived;  and  that 
said  agreement  also  provided  that  the  Ifi 
per  cent,  fee  to  J.  8.  Swann.  provided  for 
in  the  papers,  was  subject*  to  credits 
shown  by  vouchers  filed  fur  fees  paid  to 
other  attorneys  In  the  suit  witbC.  M.  Deem 
In  Greenbrier  circuit  conrt;  and  further 
thatsaid  Swann, administrator, should  be 
entitled  to  his  adminlstratlou  cummls- 
slons,  and  tbat  tbe  16  per  cent,  fees  should 
also  be  charged  with  J.  8.  Swann's  per- 
sonal expenses  to  Greenbrier.  Was  ibis 
agreement  such  a  paper  as,  In  the  absence 
of  all  other  evidence,  would  authorise  said 
commissioner  to  settle  said  administra- 
tion account  as  be  did?  Among  the  plain- 
tiffs in  this  case  were  two  infant  children, 
Ada  Eagle  and  Edward  Eagle,  who  sued 
by  their  next  frlraid,  C.  P.  Grotty,  and 
who  were  Interested  in  tbe  distribution  at 
this  estate:  and  It  Is  the  peculiar  province 
of  a  court  of  equity  to  protect  their  Inter- 
estti,  and  we  could  not  say  tbat.  If  they 
had  signed  this  agreement  In  person,  it 
would  have  been  binding  upon  them.  Is 
It  any  more  obligatory  signed,  as  It  was. 
by  their  attorney  by  another  attorney  ? 
In  Ewell's  Leading  Cases  on  Infancy,  In 
the  notes  to  the  case  of  Mills  v.  Dennis, 
236,  it  is  said:  **No  decree  can  be  taken 
against  a  minor  on  bis  own  admlBsions  or 
those  of  bis  guardian  ad  litem,  (except, 
perhaps,  on  admissions  evidently  lor  the 
benefit  of  the  lufant;)  but  as  against  him 
every  allegation  of  tbe  bill  orpetltionmust 
be  duly  proved.  **  Mills  v.  Dennis,  8  Johns. 
Gh.  867.  And  In  Bingham  on  Infancy,  page 
10,  note  2,  It  Is  said:  "Infants  may  avoid 
the  9ttle  of  their  lands  or  any  contract  or 
agreement  to  surrender  or  release  their 
rights  for  which  they  are  entitled  to  an 
equivalent,  because  it  is  a  presamptlon  of 
law  that  Infants  have  not  sufficient  discre- 
tion to  put  a  Just  value  on  tbeir  own 
rights."  Baker  v.Lovett.B  Mass.  78.  And 
in  6  Port.  (Ala.)  893.  In  the  case  of  Isaacs 
V.  Boyd,  the  court,  In  speaking  of  the  du- 
ties of  a  procbeinami.BHya:  "The  duties 
of  a  procbelo  ami  and  hla  powur  are  com- 
prised within  a  very  narrow  compass. 
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He  may  proeecDte  a  rlirbt  for  an  tnfant, 
but  he  can  du  DotMng  wlilcb  can  operate 
to  itB  Injury.  He  can.  it  Is  true,  dUmiss  a 
entt  because  he  is  himself  liable  for  costs, 
though  even  this  may  be  well  questioned 
when  injury  to  the  minor  would  be  the  re- 
sult. A  proehein  nml  is  one  admitted  by 
the  court  to  prosecate  fur  the  infant,  be- 
uanse  otherwise  he  mlglit  be  prejudiced  by 
the  refusal  or  neglect  ol  his  guardian.  10 
Pptei*8d.  Abr.679,  note.  He  is  In  fact  but  a 
species  of  attorney,  who  is  permitted  to 
act  lor  the  infant  so  far  as  to  conduct  his 
suit,  but  he  has  certainly  not  a  more  ex- 
tensive authority  than  an  attorney  at 
law,  who  cannot  enter  into  a  bond,  or 
corapromlse  the  right  of  his  client.  Hol- 
ker  V.  Parker.7  Graneb.4a6.  In  thecaseof 
Smith  V.  Lamberts.  7  Qrat.  142,  Damibi^ 
J.,  delivering  the  opinion  of  the  court, 
says :  "In  some  of  our  sister  states  the  re- 
lation of  client  and  attorney  has  been  held 
to  couler  upon  the  latter  the  authority 
even  to  compromise,  compound,  or  corn- 
mate  demands  of  the  former  conflded  to 
him  for  collection.  The  general  doctrine, 
however,  so  far  as  I  have  had  It  In  my 
power  to  collect  It  from  a  review  ol  the 
declBlons,  Is  that  the  attorney  has  no 
right  tu  commute  the  debt  of  his  client,  to 
release  the 'person  of  his  debtor  when  In 
prison  by  virtue  of  a  ca.  or  to  enter  a 
retr&zlt  In  a  suit  to  execute  a  release,  or 
to  do  any  other  act  which  destroys  the 
cause  of  action  without  receiving  pay- 
ment." Webster  defines  "commutation" 
as  follows :  A  substitution  of  a  less  thing 
for  a  greater,  especially  a  substitution  of 
one  form  of  payment  for  another,  or  one 
pay  ment  for  many,  or  a  specific  sum  of  mon- 
ey for  conditional  payments  or  allow- 
ances, etc.  Now  In  the  case  under  consid- 
eration, although  there  wasasnlt  prading 
In  the  drcott  court  ol  Kanawha  county  In 
which  the  bdrs  at  law  of  8.  Eagle,  de- 
ceased, were  plaintiffs  and  Thomas  B. 
Swann,  as  administrator  ol  said  Eagle's 
estate,  was  defendant,  said  agreement 
does  not  appear  to  have  been  made  a  mat- 
ter of  record,  but  appears  from  the  affida- 
vit ol  T.  B.  Bwann  to  have  been  executed 
In  paia,  and  not  by  tbe  attomeiy  employed 
In  tbe  cause,  but  by  his  son,  Ij.  E.  mc- 
Whorter,  who  signed  the  agreement, 
"Eagle's  Heirs  and  Distributees,  by  J.  Mc- 
Whorter,  Att*y,  per  L.  E.  McWborter, 
Att'y. "  "  An  act  ia  p&ls  is  literally  an  act 
In  tbe  country,  but  tbe  phrase  la  technic- 
ally used  to  express  any  act  which  la  not 
a  matter  of  record,  or  done  In  a  court  of 
record."  2  Bl.  Comm.  2dl.  An  agreement 
ol  this  character  could  not  have  been 
made  by  the  attorney  wbo  was  employed 
and  had  control  of  the  case,  much  less 
could  It  have  been  made  by  delegated  au- 
thority Irom  the  attorney  employed. 
Story  on  Agency,  (section  13.) says:  "For 
a  like  reason  one  who  has  a  bare  power 
or  aatboritylrom  another  to  do  an  act 
moat  execute  It  himself,  and  cannot  dele- 

tate  bla  authority  to  another;  lor  this 
elng  a  trust  or  confidence  reposed  in  falm 
personally.  It  cannot  be  assigned  to  a 
stranger,  whose  ability  and  Int^rity 
might  not  be  known  to  tbe  principal,  or 
who,  it  known,  mlcbt  not  be  selected  for 
■och  a  parpose.  •  *  <  Tbe  same  rule 


applies  to  abroker;  lor  be  cannot  del^ate 
bis  authority  to  another  to  sign  a  con- 
tract in  behalf  of  bis  principal  without  the 
assent  of  thelatter.  Thereaaon  Is  plain,  for 
In  each  of  these  cases  there  Is  an  exclusive 
personal  trust  and  confidence  reposed  In  the 
particular  party,  and  hence  Is  derived  tbe 
maxim  of  the  common  law :  Dei^ata,  po- 
teataaaon  potest  del^arl,  **  In  thlscase,  a 
portion  ot  the  plaintiffs,  being  Infants, 
could  give  no  consent,  and  could  only  sue 
and  employ  counsel  by  their  next  friend; 
and.  as  we  have  seen,  a  proehein  ami  can 
do  nothing  that  will  operate  to  the  Injury 
of  those  he  represents.  The  effect  of  this 
agreement  violates  this  principle  by  alio  w- 
ing  commissions  to  the  administrator, 
which  the  plaJn  provlslonK  i>f  the  statute 
would  prevent  blm  from  obtaining.  It  Is 
admitted  that  the  vouchers  and  accounts 
filed  before  Commissioner  Kennedy  by  the 
administrator  of  Stewart  Eagle  were  cor^ 
rect,  and  waived  proof  thereof,  and  fixed 
tbe  fees  of  J.  S.  Swann  at  16  per  cent.,  sab> 

}ect  to  credits  for  fees  paid  other  attorneys 
n  tbe  controversy  with  C.  M.  Deem  in 
Green  brier,  and  also  subject  to  tbe  person- 
al expenses  of  said  J.  S.  Swann  In  going 
to  Greenbrier.  These  matters  should  taavo 
been  eetabllHhed  by  proof,  and  neither  the 
procbetn  ami  nor  the  attorney  employed 
by  him  bad  the  right  or  authority  to 
waive  such  proof;  neither  could  tbeattor^ 
ney  (or  the  adults  waive  socb  proofs  an- 
less  expressly  authorised  suto  do  by  tbem. 

The  action  of  the  attorney  who  signed 
this  agreement  was  equivalent  to  an  act- 
ual arbitration  ot  the  matters  In  litiga- 
tion, and  dispensed  with  proof  which 
would  have  otherwise  been  required  by 
tbe  commissioner,  and  In  this  the  attorney 
exceeded  bis  powers,  even  If  the  attorney 
retained  In  tbe  ease  could  hare  delegated 
to  him  authority  to  e»ente  socb  a  paper. 
In  the  case  of  McOInnls  ▼.  Curry.  18  W. Va. 
48,  Gbbbn,  J.,  in  delivering  the  oplnlcm  d 
the  court,  says:  "While!  have  found  no 
case  deciding  that  an  attorney  has  a  gen- 
eral authority  to  submit  his  client's  con- 
troversies to  arbitration,  there  are  cases 
in  which  it  has  hem  decided  that  be  doea 
not  possess  such  authority.  See  Jenkins 
V.  Gillespie.  10  Smedes  ft  M.  81;  Scarbor^ 
ongh  V.  Reynolds,  12  Ala.  It  Is  tme 
that  these  were  cases  in  which  them  was 
no  Ila  pendeaa.  But  it  seems  to  me  that, 
aa  It  is  held  that  an  attorney  by  reason 
of  his  being  employed  to  institute  a  snit 
or  defend  a  threatened  one  has  no  author- 
ity to  submit,  by  an  agreement  la  pala, 
signed  by  the  attorney,  the  case  to  arbi- 
tration, that  It  must  follow  that  be  has 
no  such  authority,  though  the  salt  is 
pending.  An  authority  to  act  In  paJa 
could  only  be  interred  It  it  exist  from  his 
employment  before  the  institution  of  tbe 
suit  as  an'  attorney;  and  such  employ- 
ment, we  have  seen,  confers  no  sacli  au- 
thority. This  conclusion  Is  not  at  all  in- 
consistent with  the  numerous  cases  decid- 
ing that  an  attorney  has  authority  In  a 
pending  suit  by  an  order  of  court  to  sub- 
mit the  cause  to  arbitration. "  In  the  case 
In  Judgment  the  agreement  which  the  ad- 
mlnlBtrator  relies  upon  did  not  submit  tbe 
matters  In  controversy  to  arbitration, 
bat  went  lnrthw,and  disposed  tA  tbs  mat> 
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tenol  dlfferaiee.  Tbeasreement,  on  tbe 
other  band,  was  algrned  by  the  adminis- 
trator, wbose  plain  dnty  ander  tbe  law 
was  to  protert  tbe  estate  of  bis  intestate, 
and  Interpfwe  every  lefrnl  defense  In  hie 
power  to  prevent  oucruacbnients  upon  It; 
and,  SDcb  being  tbe  case,  a  court  of  eq- 
11117  would  not  npbold  and  enforce  an 
agreement  made  by  blm  wblcta  passes 
npon  and  determines  tbe  corrtwtnew  and 
validity  of  tbe  rec^pts  and  voucbers  tak- 
en by  blm  In  tbe  discharge  of  bis  duty  as 
sncb  administrator,  and  wblcb  are  present- 
ed to  the  comiQlBSloner  for  tbe  purpose 
of  showing  be  bait  fully  administered  tbe 
estate,  and  Is  entitled  to  be  discharged 
from  liability  aa  sncb.  My  conclusion, 
then.  Is  that  the  said  agreement  Is  Invalid, 
and  tbe  report  of  said  eommlsidoner,  hav- 
ing been  made  In  the  absence  of  parol 
proof,  and  having  been  based  to  a  consid- 
erable extent  upon  the  admissions  and 
waivers  contained  in  said  aKreement,  tbe 
decree  confirming  said  report  and  adjudi- 
cating the  cause  in  accordance  with  tbe 
findings  of  said  commissioner  must  be  re- 
versed. Bnt  as  the  adnlt  plalntUftt  have 
assigned  no  errors,  and  are  not  complain- 
ing of  said  decree,and  they  appearto  have 
assmited  to  a  portion  of  the  vouchers  pre- 
sented to  said  commissioner  by  eald  ad- 
ministrator, and  they  not  having  except- 
ed to  said  report,  the  caaae  la  remanded 
to  tbe  circuit  court  of  Kanawha  county 
for  farther  proceedings  to  be  bad  therein, 
with  directions  to  allow  sncb  portions  of 
tbe  roDchers,  receipts,  and  accounts  pre- 
sented by  said  administrator  as  have  been 
assented  to  by  the  adult  dttitrlbntees  of 
said  estate,  except  su  far  as  they  affect  the 
Interests  of  the  infant  parties,  and  to  al- 
low said  administrator  cummlnslone  on 
tbe  portion  of  said  estate  represenCbd  by 
said  adult  parttea  only,  and  It  is  ordered 
that  Thomas  B.  Bwann  do  pay  the  coats 
ta  this  appeal. 

LoCAS,  p.,  and  BRAMftoH  and  Holt,  JJ., 
concur. 


BnoHT  €t  ah  T.  Kkioht  et  *L 


Wmt  VtrgMa. 


TaoBT  OS  Lun>— -PjlBoi.  Bvidssos-- QoixTiiro 

TiTLS. 

L  parol  evidenoe  may  be  received  to  estab- 
lish a  trost,  bat  the  tniBta  to  be  thus  fravea  are 
oonfined  to  tbe  oases  of  reaulting  trusts,  which 
arise  from  an  Implication  of  law,  as,  for  example, 
where  the  money  Is  paid  by  one,  tbe  property 
ptin^uHed,SBd  the  titletakenlD  anotber;  In  Bucn 
caae  sod  similar  oasea  the  laml  title  is  in  one, 
and  the  eqtUtable  title  In  another,  and  to  i»erent 
fraud  the  fact  of  payment  may  be  shown  by 
parol  evidence,  and  eqoi^  vrlll  decree  the  pur- 
eliasar  a  trustee  for  tbe  person  who  paid  the  par- 
oiwas  asoiiey* 

i.  Where  tS»  statate  of  bands  does  not  ap- 
ply, and  a  trost  of  land  is  allowed  to  be  estab- 
llsbed  Ity  parol  evidence,  to  eetabllsh  snob  trost 
the  fadm  must  be  alleged,  and  the  eridaDCe  to 
sappocithem  moat  be  fall,  clear,  and  aatisfao- 
iarf- 

8.  A  oonrt  of  eqolty  will  not  settle  tbe  title 
and  boaadariee  of  land  when  the  plaintiff  has  no 
eqoltr  sfiaijist  the  party  who  is  tuudlog  the  land. 
OliUatnu  by  the  Cowrty 

Appeal  and  Bupersedetu  from  circuit 
eoiirfe»  Oreoibrier  county. 


J.  M.  McWhorter  and  J.  W.  Davts*  tor 
appellants.  J.  W.  Harris,  for  appellees. 

English,  J.  Tbe  orlgluul  bill  In  this 
cause  was  filed  by  Jennie  Biigbt,  Helen  £. 
Bright,  and  others  agaluat  Jamra  Knight* 
and  Jesae  Bright,  In  bis  own  right,  and  a» 
administrator  of  Margaret  Bright,  de- 
ceased, in  the  circuit  court  of  Greenbrier 
county.  Jesse  Brightwaanlleged  to  be  the 
huaband  of  Margaret  Bright,  who  died  on 
tbe  &th  of  March,  18S0,  and  said  Jesss 
Bright  was  appoiDtpd  her  admhiletrator. 
It  WH8  further  alleged  in  aald  bill  that  mxUt 
Margaret  Bright  was  at  the  time  ol  her 
death  the  owner  and  In  poaaeaBlon  of  10- 
acres  of  land  near  tbe  town  of  Lewlaburg, 
In  aald  county,  on  which  were  ralaable 
and  lasting  Improvements;  that  said 
land  waa  porcliHsed  by  said  Margaret 
Bright  at  a  sale  made  under  a  deed  of 
trust  given  by  Matthew  V.  Peers  to 
George  H.  Peers;  that  aald  purchase  waa 
made  on  credit,  and  said  Margaret  Bright 
executed  berbondsfor  tbe  purchaaerooney, 
with  Jesse  Bright,  F.  H.  Ludlogtou,  and 
James  Knight  as  her  sureties,  and  she 
failed  to  pay  said  bonds  at  maturity,  and 
she  and  her  snretles  were  sued  tbereon, 
and  a  decree  was  rendered  for  the  aale  of 
said  land  In  1875.  It  la  further  alleged  that 
aald  land  was  sold  In  1881,  and  said 
Knigbt  bought  It  tor  the  children  and 
heirs  at  law  of  tbe  said  Margaret  Bright, 
deceaaed;  that  prior  to  aald  sale  said 
Knight  had  been  boarding  with  the 
plaintiff  Jennie  Bright,  and  so  coutlnued 
until  some  time  In  April,  1882,  with  the 
agreement  that  the  price  of  hla  board 
should  go  as  a  payment  on  the  advance 
he  had  made  fur  tbe  children  of  said  Mar- 
garet Bright,  deceased,  In  payment  of  said 
Peers*  decree;  that  tbe  original  amount 
doe  from  said  Margaret  Bright  to  O.  H. 
Peers,  In  1K76,  waa  9388.94,  as  shown  by 
the  delivery  bond  taken  on  the  executloik 
leaued  on  said  decree,  and  that  at  the 
same  term  of  court  at  which  said  decree 
was  rendered  agalnat  aald  Marga  ret  Bright 
and  her  snretles  a  Judgment  was  rendered 
In  said  circuit  court  In  favor  of  said  Mar- 
garet Bright  iMSalnst  F.  H.  and  James  C. 
Lndlngton  tor  the  sum  of  $416.60.  as  of  tbe 
29th  of  Jane,  1876;  that  said  Jams* 
Knigbt  was  sheriff  of  aald  county  dui^ 
Ingthe  entire  year  1876.  aad  that  by  an 
agreement  between  aald  Margaret  Bright 
and  Jumes  Knigbt  he  waa  to  take  and 
collect  the  execution  to  belaaued  in  lavor 
of  aald  Margaret  Bright  againntaald  Lud- 
Ingtona.and  apply  enough  of  the  procceda 
thereof  to  discbarge  the  said  G.  H.  Peers 
decree;  that  said  executltm  waa  laaued 
and  went  Into  tbe  handa  of  aald  Knigbt 
BB  such  aherlR,  and  that  from  tbe  time  b» 
received  It  until  tbe  return-day  thereof 
tbe  aald  James  C.  Ludlngton  bad  ample 
personal  property  out  of  which  aald  ex- 
ecution,and  every  part  thereof,  could  have 
been  made,  which  property  was  well 
known  to  said  Jamra  Knight,  and  aald 
execution  could  have  been  made  by  him  It 
he  bad  tried  to  make  tbe  aame,  out  that, 
either  through  negligence  or  favorltiam 
to  the  defendants  therein,  he  tailed  to 
make  tbe  money  on  said  execution,  bat 
that  eqai^  would  hold  that  done  which- 
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ought  to  hare  been  done,  and,  applying 
this  prlDClple,  the  debt  was  paid,  and  the 
faelra  of  Bald  MargaretBrlght  wereentltled 
to  a  dped  for  said  land;  and.tn  ehowtbat 
said  Knifcht  so  understood  the  matter, 
the  plaintiffs  allege  that  the  children  and 
heirs  of  Margaret  Bright  have  had  theex- 
claaive  disposition  and  nseof  said  prop- 
erty from  the  date  of  her  death  until  the 
time  of  filing  said  bUl;  and  to  farther 
flbow  that  said  Janien  Knlgbt  did  not  set 
np  any  claim  to  said  property,  as  the 
owner  thereof,  the  honse  thereon  was 
«onflamed  by  Are  after  bis  supposed  claim, 
and  the  children  and  heirs  at  law  of  Mar- 
garet Bright  rebuilt  the  aarae  In  good 
faitb»  believing  that  no  Incnmbrance  was 
on  the  land,  which  rebuilding  coat  seven  or 
^ght  hundred  dollars,  wbicb  was  done 
within  the  knowledge,  consent,  and  ap- 
proval of  said  Knight,  and  without  any 
«lalm  set  np  by  falm  at  the  time  of 
the  rebuilding  that  ne  was  the  real 
owner  of  the  land,  and  that  the  said 
Knight  delayed  hlf)  purpose  to  elalm 
the  title  to  said  property  until  the  J  Dly 
term,  1887,  of  the  circuit  court  of  said 
«ounty,  at  which  time  he  obtained  a  writ 
of  possession  to  place  him  In  possession  of 
«ald  property,  said  writ  to  Issue  alter  the 
Ist  day  of  November,  1887;  «nd  they  pray 
that  said  Knight  be  compelled  to  settle 
with  them,  and  make  them  a  deed  for  said 
land;  and  they  also  ask  a  reference  to  a 
«ommis8loner  In  order  that  It  may  be 
shown  that  he  has  been  fully  paid  for  the 
advance  he  made  to  purchase  said  land, 
and  that  said  Knight  might  be  enjoined 
and  restrained  from  taking  possession  of 
«aid  land  under  said  writ  of  possession  un- 
til said  account  should  be  taken,  and  the 
further  order  of  the  court.  The  said 
James  Knight  answered  said  bill, In  which 
iie  says  tha  t  he.  F.  H.  Ludlngton ,  and  Jesse 
Bright  were  sureties  of  Margaret  Bright 
In  a  bond  given  for  purchase  money  of  the 
trouse  and  lot  in  the  bill  mentioned,  and 
That  on  the  30th  day  of  October,  1876,  said 
«lrcult  court.  In  the  suit  of  George  H. 
Peers  against  aald  Margaret  Bright  and 
others,  rendered  a  personal  decree  against 
said  sureties  for  the  amount  due  on  t>ald 
Irand,  and  decreed  the  sale  of  said  house 
and  lot  to  satisfy  said  balance  of  purchase 
money,  and  provided  In  said  decree  that, If 
any  of  said  auretlf>s  should  satisfy  said  de- 
cree for  purchase  money,  the  sale  of  said 
house  and  lot  should  be  made  for  his  bene- 
fit; that  the  aald  Jesse  Bright  and  F.  H. 
Ludlngton  were  Insolvent,  and  that  he  was 
compelled  to  pay  the  balance  of  the  pur- 
chase money  due  from  said  Margaret 
Bright,  and  that  this  fact,  and  the  amount 
of  said  payment,  having  been  made  to  ap- 
pear in  uald  cause  to  said  court,  a  decree 
was  rendered  therein  at  the  November 
term,  1876.  directing  said  honse  and  lot  to 
be  sold  for  bis  benefit;  that  sale  was 
made  of  aald  bouse  and  lot  en  the  14tb 
^ay  of  April,  188S,  and  the  property  was 
purchased  byhim, the  purchase  moneysrt- 
tled,  the  sale  confirmed  by  aald  court  on 
the  2d  day  of  May,  1888.  and  a  deed  was 
afterwards  made  to  him.  He  denies  that 
he  purchased  said  land  for  any  one  else 
than  himself,  or  that  It  was  bought  tor 
Cbe  cbUdren  and  helra  at  law  of  Margaret 


Bright,  deeewwl.  onA  be  denies  all  the  al- 
legations In  the  bill  Inconsistent  with  the 
foregoing  statement.  Said  Knight  aUo 
denies  that  he  ever  boarded  with  said 
Jennie  Bright,  or  made  any  agreement 
with  her,  or  any  one  on  her  behalf,  that 
any  board  or  other  thlnirs  ahoald  go  as  a 
credit  In  payment  of  the  Peers  decree,  or 
theamouDt  paid  by  falm  tor  aald  Morgaret 
Bright;  that  said  Jene  Bright  and  tala 
children,  the  other  parties  to  said  ault, 
continued  to  occupy  said  property  atter 
respondent's  aald  purchase,  and  that  he 
and  several  of  Ms  ehUdcen  are  atlll  In  the 
occapati4>n  thereof,  but  that  none  ot  them 
•rer  claimed  to  otMiapy  any  other  pooltloa 
than  as  bla  tenwita;  that  wben  be  ob- 
tained said  writ  of  poBsesslon,  la  July, 
1H87,  said  Jesse  Bright  agreed  to  surrender 
possession  on  the  1st  of  November,  1887, 
and  to  take  good  care  ot  the  property  un- 
tlll  that  time,  If  said  Knight  would  allow 
him  to  remain  until  said  pu^od,  which 
wna  agreed  upon,  and  tbe  connsel  ot  said 
Bright  had  an  addition  made  to  said  or- 
der to  theeffect  that  said  order  should  not 
issue  until  the  1st  of  November,  18S7,  but 
that,l&ateadof  Burrenderingsaid  property 
as  he  agreed,  the  said  Bright  canaed  this 
suit  to  be  Instituted  to  get  further  use  ot 
said  property.  Healso  denies  that  hecould 
ever  have  made  anything  on  the  sold  ex- 
ecution In  favor  ot  Margaret  Bright 
against  F.  H.  and  J.  G.  Lodlnflrton,  and 
says  that  he  never  agreed  to  take  and  col- 
lect said  execution  as  alleged;  that  he 
never  received  one  cent  thereon;  and  that 
said  execution  was  afterwards  fully  paid 
to  said  Jesf«  Bright,  as  administrator  of 
Margaret  Brisht,  by  Q.  S.  Bterly,  upon  a 
portion  of  whose  lands  said  Jndgmeat  on 
which  it  was  based  was  a  llm ;  and  he  al- 
leges that  said  boose  was  destroyed  by 
Are  and  rebuilt  long  before  the  sale  to  blm 
on  thei4th  of  April,  1883;  and  be  denies 
having  conceded  to  the  plalntlfta,  or  said 
Jesse  Bright,  any  right  In  aald  property, 
hut  alleges  that  they  remained  In  auld 
properly  by  hlH  permission,  which  he  from 
the  time  ut  said  sale  claimed  as  bla  own ; 
and  he  denies  all  ot  the  allegatlona  of 
plaintiffs*  bill  Ineonslstat  with  bis  an- 
swer. This  answ»  was  filed,  and  was 
replied  to  generally,  and  the  plalntlfta 
hied  an  amended  bill.  In  which  they  allege 
that  the  two  acres  of  land  ou  which  said 
house  is  situated  was  dropped  trom  tbe 
land-books  for  Greenbrier  county  In  1851, 
and  hare  not  been  entered  thereon  aince, 
unless  It  was  Included  and  embraced  In  the 
Peers  lot,  and  If  it  was  Intended  to  be 
Included  In  said  lot  there  la  no  title 
passed  for  the  two  acres,  for  no  title  baa 
ever  been  vested  In  the  grantor;  that  by 
entering  on  said  two-acre  lot  after  it  had 
become  furfelted  to  thestate  tornon-entry, 
building  their  house  thereon,  and  paying 
tbe  taxes  thereon  for  more  than  10  yeara, 
they  have,  under  the  laws  of  the  state  <it 
West  Vlr^nta,  acquired  title  against  all 
claimants  whatever;  that  the  house  was 
built  by  plalntlHs  In  their  own  right,  and 
not  as  helra  of  Margaret  Bright,  as  Is 
shown  by  the  mechanic's  Hen  recorded 
against  them  and  others,  a  copy  ot  which 
they  exhibit,  and  they  also  exhibit  ttwaur* 
Tciy  and  plat,  which  tb^  claim  ahowa  ths 
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(acts  alleged  In  tlielr  amended  bill,  and 
which  ia  taken  from  the  old  surTeyor's 
books.  Tbe  defendant  James  Kniffht,  for 
anR^'er  to  eaid  amended  bill,  dented  that 
any  portion  of  the  land  In  the  bill  men- 
ttoneil  wen  ever,  dropped  from  the  land- 
books  as  alleged,  or  otlierwlse  became  for- 
frited.  He  also  denied  the  allegation  that 
he  IiAS  no  title  to  tbe  two  acres  apon 
which  the  hoose  meutlooed  In  the  bill  Is 
iritnnted,  bat  says  be  has  a  good  title 
thereto.  He  also  denied  that  the  plaln- 
tirrs.or  any  of  them,  have  ev&t  had  anyad- 
rentary  possession  of  any  part  of  the  land 
In  tbe  bill  mentioned,  bat.  on  the  con- 
trary, said  that  the  plaintiffs'  original  bill 
dhows  thattbey claim  nnderhlm  and  Mar- 
garet Bright,  which  Is  the  fact.  He  denies 
that  Exhibits  1  and  2,  filed  with  said 
amended  bill,  are  evidence  of  anythinE, 
or  are  copies  from  the  sarveyor's  book, 
and  heexoepta  to  said  exhibits  as  evIdeDce 
In  the  nrase.  Nvmerons  deposltlonB  were 
taken  In  the  caase  by  holAi  plafaitltfb  and 
defendantn,  and  on  the  36th  day  of  Nti- 
Tember,  188B,  the  canse  was  heard,  and  the 
b4n  diRmlBBed,  and  the  platntlffs  appealed. 

The  plaintiffs  rely  npon  tbe  allegation 
\n  their  bill  that  under  the  decree  of  sale 
made  In  1875,  which  was  exeented  In  1881. 
the  defendant  James  Knight  botiglit  In 
tbe  10  acres  of  land  In  tJie  bill  mentioned 
for  tbe  children  and  b^m  at  law  of  Marga- 
ret Bright,  deceased;  that  said  Knlg4it 
had.  prfor  to  the  said  sale,  been  boarding 
with  Jennie  Bright,  and  continued  to 
board  with  ber  until  soRie  time  In  the 
month  of  April.  1882,  with  tbe  agreement 
that  the  price  of  his  beard  should  go  as 
a  payment  on  the  advance  he  had  made 
for  the  children  of  Mai^aret  Bright,  de- 
ceased. In  the  payment  of  the  Peers  decree. 
This  alleged  agreement  Is  entirely  unsop- 
ported  t>y  the  evidraioe  In  the  canse.  Jesee 
Bright,  In  one  of  his  deposltlonfl,  atatea. 
In  answw  to  a  question*  that  "It  was  cer- 
tainly the  nndentandlng  between  me  and 
Mr.  Knight  tbat  he  was  to  bid  In  the 
pniperty  for  Jennie  Bright."  but  not,  as 
the  bill  alleges,  "for  thecblldren  and  heirs 
at  law  of  Margaret  Bright,  deceased;" 
and  no  witness  In  the  canee  proves  ths 
alleged  agreement  that  the  price  of  said 
Knight's  board  should  go  cw  a  payment* 
on  tbe  advance  he  had  made  for  the  chil- 
dren of  Margant  Bright,  deceased,  In  the 
payment  of  the  Peers  decree.  It  la  alleged 
in  the  bill  that  said  sale  took  place  In  18S1, 
and  this  fact  la  proven  by  tbe  deposition 
of  JeHse  Bright;  and  Thomas  Pare  In  his 
deposition  says  James  Knight  boarded 
with  the  plaintiff  JennleBrigHtfrom  April, 
iwn,  to  February  or  March,  1882;  and 
Jesse  Bright  states  In  bis  deposition  that 
be  boarded  there  about  12  months;  so 
that,  according  to  the  plalotina'  allega- 
tioDS  and  proofs,  a  eonalderable.  If  not 
the  greater,  portion  of  said  account  for 
board  accrued  eubseqaeut  to  said  sale. 
Tbe  plaintiffs,  however,  allege  that  an  ex- 
eeotlon  dated  the  S9th  day  of  June.  1876, 
In  favor  of  Margaret  Bright,  and  against 
F.  H.  and  J.  C.  Lndlngton.  for  «898.15, 
wHh  Intereat  from  the  16th  uf  June,  187R. 
and  costs.  918.S5,  was  placed  In  the  bands 
of  said  James  Kntgbt,  aa  sheriff,  which 
be,  as  flbertff,  was  to  coBeet,  tmA 


the  proceeds  thereof  to  tbe  discharge  of 
said  Peers  Judgment,  and  that  said  Knight, 
through  negligence  or  favoritlum  to  the 
defendants,  failed  to  make  the  money  on 
said  ezecntlon.  It,  however,  appears  from 
tbe  evidence  In  the  canse  that  J.  M.  Mo- 
Whorter,  as  attorney  for  Jesse  Bright, 
admlulatratorof  Margaret  Bright,  subject- 
ed certain  lands  which  aald  F.  H.  Luding- 
ton  had  conveyed  to  hi?  eon-lo-law,  Bl- 
eriy.tothe  payment  of  said  Judgment,  and 
paid  tbe  proceeds  to  said  Jesse  Bright  as 
Roeh  adinlnlstrator.  The  theory  upon 
which  the  plaintiffs  seek  to  obtain  relief  In 
this  cause  Is  that  tbe  defendant  Knight 
bad  In  his  hands,  or  should  have  had, 
money  of  theirs  sofDclent  to  pay  for  said 
property;  and  that.  In  pnrsuaace  of  an 
agreement  with  them,  he  purchased  said 
property  for  the  children  and  heirs  at  la  w 
of  tbe  said  Margaret  Bright,  deceased; 
and,  having  so  parcbased  the  ume.  It  cre- 
ated a  resulting  trost  In  their  favor;  and 
they  pray  that  said  Knight  may  be  com- 
pelled to  make  a  settlement  with  the 
plaintttts,  and  make  to  then|  a  deed  tor 
the  land;  and,  tn  order  to  snow  that  he 
has  been  tally  paid  for  the  advances  he 
made  to  purchase  said  land,  they  pray 
that  the  cause  may  be  referred  to  a  com- 
mlHHloner  to  take  an  aecoanfe  between  tbe 
parties. 

In  the  caae  of  Shaffer  v.  Fetty ,  80  W,  Va. 
348.  4  S.  E.  Bep.  278,  (section  4  of  sylla- 
bus.) thiH  conrt  held  that  "a  resulting 
trust,  arising  from  the  payment  by  a 
stranger  of  the  whole  or  a  part  of  the  pur- 
chase money  of  land  conveyed  to  another. 
Is  a  claim  to  the  whole  or  a  definite  por- 
tion of  the  landicoirespnndlng  to  the  por- 
tion of  tbe  purchase  money  paid  by  saca 
stranger,  and  not  a  lien  upon  the  land  for 
the  sum  of  money  paid  by  such  stranger 
as  a  part  of  the  purchase  money."  And  in 
section  5that,"ln  such  a  snlt,  the  bill  may 
be  demnrred  to  If  It  falls  to  state  what 
portion  of  tbe  entire  purchase  money  o( 
the  land  was  paid  by  tbe  plaintiff,  who  Is 
seeking  to  set  np  soeta  resulting  trust." 
Grbr:?,  J..  In  delivering  the  opinion  of  the 
court  in  that  case,  says,  un  page 268,  30  W. 
Va.,  and  on  page  283.  4  S.  E.  Rep.:  "The 
whole  doctrine  of  ^altlng  trusts  arising 
from  the  payment  ur  part  payment  of  the 
parchaee  money  has  been  abrogated  In 
some  few  of  the  states  by  statute,  bat  not 
In  this  state.  Bnt  It  1b  admitted  that  this 
doctrine  of  resulting  trast,  arising  from 
tbe  payment  of  tbe  whole  or  part  of  tbe 
purchase  money  by  a  person  other  than 
tha  grantor,  shoald  be  acted  on  with 
great  caution,  and  the  circumstauces  from 
which  a  trrst  Is  to  be  raised  must  be 
cle»riy  proven,  (Faringer  v.  Ramsay,  4 
Md.  Ch.  38;)  and  the  payment  or  advance 
of  the  purchase  monfy  mnst  be  made  be- 
fore or  at  the  time  of  the  purchase,  and  a 
subseqaent  payment  will  not,  by  relation, 
attach  a  'trust  to  the  original  purchaser, 
(see  Nixon's  Appeal,  68  Pa.  St.  279;)  foi 
the  trust  arises  from  the  fact  that  the 
money  of  the  real,  and  not  the  nominal, 
pnrchaser  formed  at  the  time  the  consid- 
eration of  the  purchase,  and  thus  became 
converted  into  land  In  view  of  a  court  of 
equity.  See  Botatord  v.  Burr,  3  Johns 
406, 414 ;  Bteere  t.  Steers.  5  Johns.  Ch. 
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1,  19,  ao."  So  In  the  case  of  Miller  v. 
BloRe'a  Bx'r,  SO  Grat.  745,  (section  2  of  eyl- 
labufl,)  the  court  held  that,  "where  the 
trast  does  not  arise  on  the  face  of  ttie  deed, 
but  is  raised  upon  the  payment  of  the  pur- 
chase money,  which  createu  a  trust,  which 
l8  to  override  the  deed,  the  proof  must  be 
rery  clear,  and  mere  parol  e?idence  ought 
to  be  nwelved  with  great  caution.  **  Also, 
In  section  8  of  eyllabuB.  the  court  held  that 
"a  resultlns  trust  must  arise  at  the  time 
of  the  execution  of  the  CMUveyance.  pay- 
ment, or  advance  ot  the  purchase  money, 
before  or  at  the  time  of  the  purchase,  la 
Indispensable.  Asubsequent  payment  will 
not,  by  relation,  attach  a  trust  to  the 
original  purchase;  for  the  trust  arises  out 
of  the  circamatance  that  the  moneys  ot 
the  real,  and  not  the  nominal,  pnrchaser 
formed  at  the  time  the  consldr>ratfon  of 
the  purchase*  and  became  converted  Into 
laud."  . 

It  we  apply  the  principles  enunciated  In 
the  cases  above  quoted  to  the  facts  alleged 
or  proven  In  this  case,  we  cannot  hold 
that  a  reuplting  trust  has  been  created 
either  In  favor  of  the  helra  at  law  of  Mar- 
garet Bright,  or  In  favor  of  the  plaintiff 
Jennie  Bright.  It  appears  from  the  alle* 
gatlons  uf  the  bill,  and  from  the  proof, 
that  the  defendant  Knight  boarded  with 
Jennie  Bright  for  a  year  ending  In  April, 
1882;  but  no  witness  In  the  cause  states 
what  portion  of  said  board  money  re- 
mained unpaid  at  the  time  of  said  sale, 
and  no  wltnees  proves  any  agreement  on 
the  part  of  said  Knight  to  apply  the  same 
as  n  credit  upon  the  amount  paid  by  him 
for  said  Margaret  Bright;  and  said  James 
Knight  In  his  answer  "denies  that  he  ever 
boarded  with  Jennie  Bright,  or  ever  made 
any  agreement  with  her,  or  any  one  on 
her  behalf » that  any  board  or  other  things 
should  go  as  a  credit  In  payment  on  the 
Peers  decree,  or  the  amount  paid  by  him 
for  said  Mat^aret  Bright,  so  that  by  the 
pleadings  In  the  cause  the  burden  of  prov- 
ing the  existence  of  such  an  agreement,  or 
the  advance  of  money  orother  thing  in  lieu 
thereof  at  the  time  of  the  sale,  devolved 
upon  the  plaintiffs.  It  is  true  that  In 
case  ot  Nease  v.  Capehart,  8  W,  Va.  96, 
tbisconrt  held  that,  "when  a  debtor  has 
conveyed  land  to  a  trustee  to  secure  a 
debt,  and  afterwards  another  person  and 
the  debtor  agree  that  the  former  shall  pur- 
chase the  land,  and  hold  it  as  a  security 
for  the  purchase  money  he  pays,  and  ac- 
cordingly the  debtor  acquiesces,  and  the 
other  purchases  the  land,  the  transaction 
constltutea  a  trust,  which  a  court  of  equity 
will  enforce;"  but  the  case  under  conulder- 
aclon  Is  very  different  from  that.  In  this 
Margaret  Bright  became  the  pui-chaser  of 
the  land  In  controversy  at  a  trust  sale  on 
a  credit,  and  the  defendant  James  Knight, 
together  with  said  Jesse  Bright  and  F.  H. 
Ludlngton,  became  her  sureties.  Said 
Margaret  Bright  tailed  to  pay  the  pur- 
chase money,  and  a  decree  was  obtained 
snbjeetlng  said  land  to  sate  for  the  unpaid 
purchase  money,  and  the  decree  which  di- 
rected said  sale  also  provided  that  said 
Boretles,  or  either  ot  them,  were  entitled 
upon  the  payment  of  said  purchase  money 
to  be  subrogated  to  the  rights  of  George 
U.  Peeni,  tE»  plalntilt,  and  directed  the 


commissioner  therein  appointed  to  seM 
said  land  at  his  or  their  request,  and  for 
his  or  their  benefit.  This  gave  the  said 
Jesse  Bright  an  ample  opportunity  to 
raise  the  money.  If  he  had  th3  ability,  and 
pay  off  the  Peers  debt,  apd  have  the  prop- 
erty sold  for  his  benefit,  or  for  Jennie 
Bright,  or  for  the  heireatlaw  of  Margaret 
Bright.  This  decree  was  rendered  In  1875. 
and  the  sale  did  not  take  place  until  some 
time  In  1881,  giving  him  ample  time  to 
raise  the  money.  If  he  had  the  ability. 
There  Is  no  allcKatton  in  the  plaintiff's  bill 
that  said  land  brought  less  than  Ita  value, 
or  that  the  plaintiffs,  or  any  one  interested 
as  an  heir  at  lawofMargaret  Bright,  were 
prevented  from  b^ng  present,  and  blddiag 
on  the  property,  by  the  reprpsentatloos  gl 
the  dMendant  Knight,  or  that  they,  or 
any  of  them,  are  ready  and  witling  to  re- 
pay bim  the  amount  he  paid  forsald  land ; 
but  they  rest  their  case,  and  rely  merely 
on  the  allegation  that  at  said  sale,  made 
in  1881,  said  land  was  bought  in  tor  the 
children  and  heirs  at  la  w  of  said  Margaret 
Bright,  deceased,  by  said  Knlgbt.witb  the 
agreement  that  the  price  ot  his  board 
should  go  as  a  payment  on  the  advance 
he  had  made  for  the  children  ofMargarvt 
Bright,  deceased.  In  the  payment  of  the 
Peers  decree;  and  both  the  allegation 
aforesaid  and  the  evidence  show  that  said 
advance  or  payment  had  been  made  be- 
fore the  boarding  was  furnished.  In  the 
case  of  Jackman  v.Btngland,4  VTatts  St  S. 
140,  (a  state  In  which  the  seventh  section 
of  the  statute  of  frauds  had  been  omitted 
as  In  our  state,)  I  think  the  law  Is  correct- 
ly propounded.  Justice  Roobbb,  In  deliv- 
ering the  opinion  of  the  court,  said : 
"That  parol  evidence  may  be  received  to 
establish  a  trust  has  been  repeatedly  ruled, 
but  the  question  Is,  what  la  a  trust  which 
comes  within  the  principle?  It  18  con- 
fined, as  I  take  It,  to  those  cases  of  result- 
ing trusts  which  arise  from  an  Implica- 
tion of  law,  as,  for  example,  where  the 
money  Is  paid  by  one,  the  property  pur- 
chased, and  the  title  taken  In  the  name  of 
another.  In  such  and  simitar  cases,  the 
legal  title  Is  in  oue,  the  equitable  title  in 
another,  and,  to  prevent  fraud,  the  fact 
ot  payment  may  be  established  by  parot 
evidence;  equity  will  decree  the  purchaser 
a  trustee  tor  the  use  Of  the  person  who 
paid  the  purchase  money.  But  where 
there  Is  nothing  more  In  the  transaction 
than  Is  Implied  from  the  violation  of  a 
parol  agreement,  equity  will  not  decree 
the  purchaser  a  trustee.  See  Robertson  v. 
Kobertsou.  9  Watts,  (Pa.)  32;  Haines  v. 
O'Conner,  10  Watts,  S13;  Klsler  v.  Klsler, 
2  Watts,  32il;  Fox  v.  Heffner.l  Watts  &  8. 
372.  In  the  case  of  Dyer  v.  Dyer,  reported 
In  1  White  &  T.Lead.Cas.  Eq.  pt.  1,  p.  364. 
notus.lt  was  held"that  a  grant  cannot  b» 
affected  with  an  oral  trust  for  a  third  per- 
son merely  on  the  ground  of  contract,  nor 
unless  the  evidence  goes  far  enough  to  es- 
tablish fraud.*  This,  however.  Is  still  an 
open  question  In  this  state,  and,  as  we  re- 
gard it,  unnecessary  to  be  decided  In  this 
case.  There  seems  to  be  little  conflict 
among  the  authorities  upon  this  proposi- 
tion, tbat  where  the  statute  of  frauds 
does  not  apply,  and  a  trust  of  land  la  al- 
lowed to  be  eatobliabed  by  parol  evideDce, 
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to  establfeh  such  trust  the  facts  must  be 
alleged  and  the  evidence  to  sapport  them 
mast  be  full,  clear,  and  satlsfHctury.  See 
Snarely  r.  Pickle.  29  Orat.  81 ;  Phelps  t. 
Seely,  22  Grat.  K78.  In  the  rase  of  Bter  t. 
Soittb,  25  W.  Va.  837,  this  court  held  that 
the  allegations  and  the  proof  must  corre- 
spond, and  a  decree  based  on  a  different 
case  from  that  stated  therein  will  be  re- 
rersed.  (see  McFarland  v.  DUly,  5  W.  Va. 
135;  Baafcher  r.  Bichelberger,  11  W.  Va. 
217;  Floyd  r.  Jones,  19  W.  Va.  3S9;)  and 
the  plaintiffs  In  this  case  having  alleged 
that  the  defendant  Knight  bought  said 
property  in  for  the  chndren  and  heirs  at 
law  of  Margaret  Bright,  deceased,  who 
are  alleged  in  the  bill  to  be  Jennie  Bright, 
Helen  G.  Bright,  John  B.  Bright,  Frank 
Bright,  Aha  Bright,  Jeese  Bright,  Julia, 
wife  of  W.  N.  Carryt  Maggie,  wife  of 
W.  P.  Stalnaker,  Katie,  wife  of  T.  H. 
Pare,  and  Thomas  Bright,  and  Samuel 
C.  Bright:  and  the  only  proof  In  re- 
gard to  the  matter  being  found  in  the 
deposition  of  Jeeae  Bright,  who  when 
asked  the  qneatlon.  Tell  whether  or  no 
there  was  any  agreement  between  Mr. 
Knight  and  yourself  aa  to  the  pnrchase  of 
this  property  at  that  sale,  whereby  Mr. 
Knljrtit  was  to  bid  off  the  property  and 
hold  It  In  trust  for  Jennie  Bright,  subject 
to  his  lim  for  whatever  he  might  advance 
on  the  whole  purchase,"  answered,  "It 
was  c«rtalnly  the  nnderstandtng  between 
me  and  Mr.  Knight  that  he  was  to  bid  In 
the  property  for  Jennie  Bright,  "--It  eoald 
hardly  be  contended  that  this  proof  corre- 
sponded with  the  plaintlflB*  all^ation 
that  the  propOTty  was  purchased  by  said 
Knight  under  an  agreement  so  to  do  for 
the  above-named  heirs  at  law  ol  Margaret 
Bright,  and  certainly  said  bill  could  not 
be  Hostained  on  such  proof.  The  plaintiffs 
file  an  amended  bill.  In  which  they  claim 
that  alnce  their  original  bill  was  flied  they 
have  aacntained  that  the  two  acres  of 
land  OB  wbkh  their  house  Is  located  was 
dropped  from  the  land^books  in  1S51,  and 
has  never  been  entered  thereon  since,  un- 
less It  was  included  in  the  Peers  lot,  and. 
If  it  waa  Intended  to  be  included  In  said 
lot,  that  no  title  passed  for  said  two-acre 
]ot.for  no  title  had  ever  been  vested  In  the 
grantor.and  they.by  entering  on  said  lot. 
Improving  and  paying  taxes  on  the  same, 
acquired  dtle  thereto  against  all  clalro- 
■*ntB  wliaterer.  This  claim  is  diametrical- 
ly opposed  to  the  one  they  assert  in  their 
original  bill.  In  that  they  claim  under 
P*viB  and  Margaret  Bright,  and  In  the 
amended  btU  against  them.  The  evidence, 
however,  shows  that  on  the  ISth  day  of 
May,  18S8,  Ophelia  Oary  conveyed  to  M.  V. 
Peers  the  10  acres  of  land  upon  which  he 
then  lived,  and.  so  far  as  appears,  contin- 
ued to  live  until  purchased  by  Mansaret 
Bright;  and,  if  there  was  a  forfeiture  of 
any  superior  title.  It  would  inure  to  the 
beneflt  of  Peers  and  those  claiming  under 
him.  They  raise  a  qnestion  as  to  the 
bonndary,  bot  as  they  all  claim  under 
Peers,  and  be  appears  to  have  had  posses- 
ion under  a  deed  calling  for  10  acres  since 
his  pnrchase  In  1868,  a  court  of  equity  will 
not  settle  the  tiUeand  boundaries  of  land, 
wbeo  the  plalntiUt  has  no  equity  against 
cbft  party  who  Is  holding  w  land.  See 


Gr^iap  V.  Kemble,  26  W.  Va.  603.  See.  al- 
so. Hill  V.  Proctor,  10  W.  Va.  59,  where 
this  court  held  that "  the  existence  of  a 
controverted  boundary  does  not  consti- 
tute a  sufhclent  ground  for  the  interposi- 
tion of  courts  of  equity  to  ascertain  and 
fix  that  boundary.  It  is  necessary,  to 
maintain  such  a  bill,  that  some  peculiar 
equity  should  be  superinduced.  There 
must  be  some  equitable  ground  attaching 
Itself  to  the  controversy. "  For  these  rea- 
sons I  am  of  opinion  thatthere  Is  no  error 
in  the  decree  complained  of,  and  the  same 
is  atUrmpd,  with  costs  and  damages 
against  the  appellants. 

Ldcas,  P.,  and  Bbanmon  and  Holt,  JJ., 
concur. 


BUMOAKBHEB  Bt  a7.  T.  LBATITT  Bt  aI. 

(Supreme  Cowrt  qf  AppecUt  of  Wett  Finrinlo. 

Srioino  PntroBHANOa  —  CoinHi.oT  to  Dsuvbs 
Sbabm  or  Stock— Rbhbdt  at  Law. 

1.  As  a  general  rale  equity  wiU<  not  enforce 
speoiflo  performance  of  oontraoto  for  the  deUv- 
ery  of  shares  of  stock;  but  when  a  purcbaaer  has 
b^s&ined  for  ortaken  an  option  upouauch  shares 
becaose  they  have  to  him  a  nnlque  and  special 
value,  the  loss  of  which  oonld  not  be  adeouately 
compensated  by  damages  at  law,  the  obaocellor,  In 
the  exercise  of  a  sound  dlsozettou,  may  decree 
specifio  execation. 

3  nrhere  such  relief  would  be  granted  to  the 
purchaser,  were  he  to  apply,  the  seller,  who  has 
Kiven  to  the  purohaser  such  preference  or  option, 
Is  entitled  to  like  relief  by  reason  of  the  opera- 
tion of  the  principle  of  mntoallty  of  right  and 
remedy. 

8.  Where  the  remedy  at  law  would  he  inoom- 
plete  and  Inadeqaate  becaose  the  court  of  law  could 
not  give  a  oonditlonal  or  modified  ladgment,  and 
woald  be  nnable  to  preserve  the  benefit  ot  the 
agreement  to  all  the  parUes  Interested,  equity 
has  Jurisdiction  to  enforce  the  agreement 
(l^Ualnu  by  the  Court) 

Appeal  and  BuperaedeaB  from  circuit 
court,  Wood  county. 

Loomia  &  Tavener,  tor  appellants. 
BaroA  Powell  and  Okeijr  Jobnaoa^  for  ap- 
pellees. 

LncAs,  P.  This  suit  originated  by  the 
filing  of  a  bill  in  chancery  by  H.  E.  Bnm- 
gardner,  a  married  woman,  and  H,  F. 
Bumgardner,  her  hnsband,  against  C.  P. 
I^avltt  and  others,  In  the  circuit  court  of 
Wood  county.  The  female  plaintiff  alleges 
that  the  defendant  Leavitt  Induced  her  to 
invest  $1,000  in  the  steam-boat  General 
Dawes,  the  proposed  coat  of  which  was 
f 7,600.  It  was  understood  that  the  boat 
was  to  he  pat  In  a  }olnt-8tock  company, 
in  which  the  plaintiff  H.  E.  Bumgardner 
was  to  have  sharra  in  proportion  to  the 
money  she  had  advanced,  aa  aforesaid. 
The  plainUff  exhibits  with  her  bill  an 
agreement  as  follows:  "This  article  of 
agreement,  made  and  entered  into  this 
the  14th  day  ot  July.  1884.  between  C.  P. 
Leavitt,  county  of  Wood,  and  state  at 
West  Virginia,  and  H.  E.  Bumgardner  of 
Hocktngport,  Athens  Co.,  Ohio,  wltness- 
etb,  that  the  said  C.  P.  Leavitt,  in  case 
of  misunderstanding,  or  not  being  able 
to  agree,  or  In  case  of  death  of  Herman 
Bumgardner,  agent,  said  Leavitt  agrees 
to  take  the  said  stock  of  llss.  Bnmgard- 
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uer  at  not  exceeding  cost,  or.  If  boat  de> 
preciatea  in  value,  at  fair  cash  valuation. 
The  aald  Mrs.  H.  E.  Bunigardner  agreea 
to  give  aald  C.  P.  Leavltt  tbe  rclaaal  over 
any  other  pnrctaaaer.  The  aaid  stuck  re- 
ferred to  above  la  atock  in  tbQ  Rtenmer 
General  Dawea.  [Signed]  C.  P.  Leavitt.  " 
And  tbere  1b  further  ezbiblted  tbe  follow- 
ing notice:  "To  Chae.  P.  Leavltt— Sir: 
I  propoae  to  sell  you  my  stock  In  tbe 
Farmer's  Trans.  Go.  In  accordance  with 
yonr  contract  of  July  14, 1884.  at  cost,  or, 
if  tbe  boat  bas  depreciated  in  value,  at  its 
fair  cash  valuation.  Your  early  atten- 
tion Is  called  to  this  matter,  the  contiu- 
gency  having  artaen  under  which  you 
bound  yourself  to  take  said  stock. 
[Signed]  H.  E.  Buhoardnrr,  by  H.  F. 
BuuGARUNEB,  Ag't.  March  31,  1887."  The 
bill  supplements  the  above-written  agree- 
ment, signed  by  C.  P.  Leavitt,  by  stating 
that  it  was  a  part  of  the  coneiderattuu 
that  the  husband,  H.  F.  Bumgardner,  was 
to  have  rvgnlar  employment  on  aaid 
steam-boat,  of  which  aald  C.  P.  Leavitt 
was  to  be  master.  It  is  further  alleged 
that  all  of  the  intercsta,  including  tbe 
stock  owned  by  Leavltt,  (which  was  a 
large  majorttr  of  It,)  as  well  as  that 
owned  by  U.  E.  Bumgardner,  was  capital- 
ised into  a  corporation  Icnown  as  the 
Farmer's  Transportation  Company,  or 
conveyed  to  aald  company.  The  steamer 
was  valued  at  f7,600  at  that  time,  and  760 
shares  of  capital  stock  of  the  par  value  of 
$10  per  share  were  Issued,  of  which  100 
abares  were  given  to  said  U.  K.  Bumgard- 
ner. and  1%  shares  to  her  husband,  in  or- 
der that  he  might  be  represented  In  the 
company.  It  is  further  alleged  that  C.  P. 
Leavltt  took  charge  as  master,  and  pur- 
suant to  the  agreement  gave  H.  F.  Bum- 
gardner employment,  but  that  tbey  soon 
disagreed,  and  said  H.  F.  Bumgardner 
was  discharged.  PlaintifTs  proceed  to 
aver  that  since  such  disagreement  they 
have  at  all  times  been  ready  to  give  said 
Leavltt  the  preference  of  purahasing  said 
stock,  and  have  urged  him  to  buy  said 
stock  according  to  his  agreement,  but  he 
has  steadily  and  persistently  refused  to  do 
so,  until  tbe  Slst  day  of  March,  1887,  when 
the  above  notice  was  written  and  served. 
They  charge  that  tbere  has  be**n  no  depre- 
ciation in  the  value  of  the  boat,  bat  that 
it  has  been  Increased  In  slse  and  capacity 
at  a  large  expense,  and  ita  value  enhanced 
in  consequence.  It  la  father  alleged  that 
one  E.  W.  Petty,  who  la  made  a  defend- 
ant, bad  attached  the  101}^  shares  of 
stock  In  the  circuit  court  of  Wood  county 
In  an  action  at  law  against  H.  F.  Bum- 
gardner. It  ia  further  alleged  that  the 
plaintiffs  were  largely  Indebted  to  J  W 
Arnold  and  L.  H.  Arnold,  both  of 
whom  were  made  defendants,  and  that 
tbe  female  plaintiff  executed  a  lien  upon 
the  said  100  shares  of  stock  to  secure 
said  Indebtedness.  By  an  agreement  and 
compromise  between  the  plaintiffs  and 
said  E.  W.  Petty  bis  debt  is  reduced  to 
$422.  which  it  is  agreed  shall  be  paid  him 
out  of  the  proceeds  arising  from  the  sale 
of  said  101%  shares  of  stock ;  and  by  like 
agreement  with  J.  W.  and  L.  H.  Arnold, 
they  are  to  receive  tbe  re^due  of  the  pro- 
ceeds of  said  sale  aa  a  cnuipromlse,  and  in 
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full  settlement  of  the  Indebtedness  doe 
them  from  tbe  plaintiffs.  Pluintlff  H.  B. 
Bumgardner.  it  is  alleged,  bas  always 
been  ready,  and  has  offered,  and  now  ot- 
ters, to  speclflcall?  perform  the  said  agree* 
ment  on  her  part,  by  assigning  and  tratte> 
ferring  aaid  101%  aharea  of  tbe  stock  free 
and  unincumbered,  as  of  the  Slst  day  of 
March.  1887.  The  prayer  of  the  bill  ia  that 
the  court  will  declare  the  plaintiff  to  be 
entitled  to  a  specific  performance  and  exe- 
cution of  the  said  agreement,  with  inter- 
eat  on  thesaid  amountfrom  March  SI,  1887; 
second,  that  the  court  will  decree  that  the 
amount  ascertained  to  be  due  aald  H.  E. 
Bumgardner  from  said  CP  Leavltt  may 
be  paid  over  to  said  E.  W.  Petty  and  said 
J.  W.  und  L.  H.  Arnold,  as  above  set  out; 
and,  thirdly,  for  all  proper  accounts  and 
general  relief.  The  bill  was  dnnnned  to 
hy  leavitt,  but  the  demnrrer  was  over- 
ruled, whereupon  C.  P.  Leavitt  filed  his 
answer,  in  which  he  admits  the  agree- 
ment as  set  out  In  the  bill,  so  far  as  it 
goes,  but  he  denies  It  was  ever  understood 
or  contemplated  that  the  said  H.  F.  Bum- 
gardnershould  have  the  right,  at  anytime 
he  might  thereafter  see  fit,  to  require  re- 
spondent to  buy  the  stock  of  said  U.  B. 
Bumgardner,  and  to  reqslre  respondent 
to  pay  therefor  the  original  coat,  but  la 
truth  it  was  intended  to  give  respondrat 
refusal  and  right  to  buy  said  stock  at  any 
time,  provided  he  paid  therefor  as  mnch 
as  any  other  bidder,  and  provide,  fnr- 
thermore,  that  reapondeut  so  dealred.  He 
allegea  that  tbe  boat  is  not  worth  more 
tba^  $2,600,  about  one-third  ol  what  she 
coat  at  the  time  aald  stock  was  iaaued ; 
and  that  the  present  value  of  aaid  101% 
Bharen  In  the  bill  mentioned  la  not  wortb 
more  than  $^.3Stf  at  tbe  ontslde.  He  de- 
nies that  the  stock  has  ever  been  tendered 
him,  or  that  either  of  the  plaintiffs  have 
ever  proffered  the  same  at  anything  like  a 
fair  cash  Talnation.   He  admits  that  on 

or  about  the  day  of  July,  1887,  he 

offered  them  $850  for  the  stock,  although 
he  knew  that  they  had  immediately  be- 
fore that  offered  It  to  another  party  nt 
.$800.  He  alleges  that  It  bad  been  assigned 
by  H.  E.  Bumgardner  to  Mrs.  J.  W.  Ar- 
nold, to  secure  payment  of  a  debt,  and  tbe 
certificate  was  tben  held  by  one  L.  N. 
Tavener.as  attorney  for  said  Arnold^  who 
bad  notified  the  secretary  of  the  corpora- 
tion, and  requested  a  transfer  on  the 
Dooka.  Respondent  seta  out  also  that  the 
certificate  was  Incumbered  by  a  lien  of 
aald  E.  W.  Petty,  and  he  pleads  that  the 
plalntiffH  had  not  title  to  said  stock,  and 
BO  could  not  carry  out  the  agreement. 
Bespondent  further  alleges  that  bis  said 
offer  of  $850  was  made  in  good  faith,  and 
he  was  ever  readyfrom  the  time  he  offered 
In  1887  to  buy  said  stock  to  take  the  same, 
but  his  offer  was  not  accepted,  nor  was 
there  ever  tendered  to  respondent  the  aaid 
stock  at  any  time,  nor  could  It  be,  since 
they  had  parted  with  the  title.  He  denies 
that  he  ought  In  equity  to  be  compelled  to 
pay  for  the  stock,  which  cannot  be  deliv- 
ered, and  is  incumbered  to  tbe  full  amount 
of  Its  value.  J.  W.  Arnold  and  L.  H.  Ar- 
nold filed  their  Joint  and  separate  answer. 
In  which  they  admit  all  that  Is  said  In  the 
bill  about  the  mortgage  or  pledge  of  tlw 
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Btock  to  them,  and  admit  that  they  have 
agreed  that  oat  of  the  proceeds  arising: 
from  the  sale  £.  W.  Petty  should  be  first 
paid,  and  that  they  woold  accept  the  resl- 
dne  of  the  proceeds  la  fall  satisfaction  of 
their  lien,  and  that  they  have  accordingly 
anthorlsed  L.  N.  Tavener,  Esq.*  their  at< 
tomey  to  execute  their  release,  In  order 
thataald  H.  E.  Bunigardner  mity  execute 
to  tiald  defendant  C.  P.  Leavltt  an  unin- 
cumbered transfer  of  said  100  shares  of 
Rtock  In  falflllment  of  said  H.  £.  Bum- 
gardner'8  contract  on  her  part,  as  set  out 
m  Exhibit  No.  1  of  the  bill.  E.  W  Petty 
likewise  anawera,  and  admits  all  the  arer- 
ments  of  the  bill  as  to  his  lien  upon  the 
stock  by  attachment,  and  also  the  affreB* 
meat  with  reference  to  his  payment  oat  of 
the  proceeds  of  sale. 

A  vast  amount  of  tentimony  was  taken, 
▼ery  little  of  which  had  anything  to  do 
wltVthe  case,  tiie  bulk  of  It  seeming  to  be 
prefllcated  upon  some  extraneous  contro- 
Tenilea  as  to  the  earning  of  the  boat,  and 
I^nvitt's  settlement  with  the  corporation 
and  Htockholders.  On  the  10th  of  Decem- 
ber, 1888,  the  case  came  on  to  be  finally 
heard,  and  the  court  decreed  that  H.  E. 
Bumgardner  was  entitled  to  specific  ex- 
ecution of  tbecoDtract;  that  demand  was 
made  by  ber  on  the  Sist  day  of  March, 
1887;  and  that  the  "1(311%  ehares  of  stuck 
were  then  worth  9866.C0;  and  the  said 
C.  P.  Leavltt  is  decreed  to  pay  that 
amonnt,  with  Interest  from  Slst  day  of 
March,  1887,  aggregating  the  sum  of  $954.- 
7fl,  which  be  Is  to  pay,  with  Interest 
thereon  from  the  date  of  decree.  The 
money  Is  to  be  distributed'  to  the  Arnolds 
and  Petty  In  accordance  with  tbelr  re- 
spective liens,  and  agreements  with  refer- 
Mice  to  the  same.  The  decree  then  pro- 
ceeds to  direct  "that  L.  N.  Tavener,  who 
is  anthorlsed  lo  a  writing  filed  In  the  pa- 
pers In  this  cause  to  release  the  Hen  of  said 
J.  W.  Arnold  and  L.  H.  Arnold  upon  100 
shares  of  the  stock  aforesaid,  to  execnte 
said  release  o$  said  Hen,  and.  In  case  said 
L.  N.  Tavener  shall  fall  or  refuse  to  exe- 
cute raid  release  within  ten  days  from  this 
date,  then  Barna  Powell,  who  is  hereby 
appointed  a  special  commissioner  for  the 
pnrpoee.  Is  authorised  and  directed  to  ex- 
ecnte a  release  of  the  lien  of  said  J.  W. 
Arnold  and  L.  H.  Arnold,  as  aforesaid, 
upon  the  100  shares  of  stock  held  In  the 
name  of  H.  E.  Bumgardner  and  filed  with 
the  papers  In  this  canse.  which  certificate 
of  100  shares,  as  well  as  the  certificate  of 
shares  now  also  In  the  file  In  this 
canse,  are  to  be  delivered  tu  said  C.  P. 
Leavltt  npon  payment  b;  him,  or  some 
one  for  biro,  to  the  defendants  Petty  and 
Arnolds  and  plaintltte,  the  sum  hereinbe- 
fore decreed  by  him  to  be  paidi  **  Leave 
was  given  the  plaintiffs  to  sue  out  execu- 
tion. From  this  decree  the  defendant 
Leavltt  has  appealed  to  this  court. 

The  first  and  pivotal  question  tu  be  de- 
cided In  this  case  Is  whether  the  court  of 
ebaneery  had  Jarisdlctlon  to  decree  spe- 
dfie  perk>miance.  If  not,  the  bill  should 
have  been  dismissed  on  demnrrer.  In  the 
first  place,  regarding  the  defendant  Leav- 
ltt, as  having  for  a  consideration  ob- 
tained tbe  refusal  of,  or,  as  we  may  call  It, 
Ike  optirai  on,  thin  stock,  eovld  be  have 
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maintained  a  bill  for  specific  performance 
against  Mrs.  H.  E.  Bun>gardner  In  case 
she  had  refused  to  let  him  have  the  stock, 
and  had  Insisted  on  selUag  It  to  some  one 
else?  This  Is  an  Important  question,  be- 
cause, If  snch  relief  conld  be  granted  to 
the  purchaser  were  he  to  apply,  the  seller, 
who  has  given  the  purchaser  such  preT-. 
erence  or  option,  is  entitled  to  tike  relief 
by  reason  of  the  operation  of  the  principle 
of  mutuality  of  right  and  remedy.  The 
general  doctrine  upon  this  subject  Is  thus 
stated  by  Mr.  Pomeroy:  "It  Is  not  then 
sufficient  In  general  that  a  valid  and  bind- 
ing agreement  exists,  and  that  an  action 
at  la  w  for  damages  will  He  In  favor  of  ei- 
ther party  for  a  breach  by  the  other;  the 
peculiarly  distinctive  feature  of  the  equita- 
ble doctrine  Is  that  the  remedial  right  to 
a  specific  periormance  must  be  mutual." 
See  Moore  v.  Fits  Bandolpb,  6  Leigh,  175. 
This  is  a  general  rule,  namely,  that  tbe 
right  to  a  specific  execution  of  a  contract, 
so  far  as  the  question  of  mntuallty  Is  con- 
cenied,  depends  npon  whether  the  agree- 
ment itself  Is  obligatory  on  buth  parties, 
so  that  upon  the  application  of  either 
agalnut  the  other  the  court  would  grant  a 
specific  perTormance.  Duvali  v.  Myers,  2 
Md.  Ch.  401.  Says  Mr.  Pomeroy :  Mt  Is  a 
familiar  doctrine  that  It  the  rigbt  to  the 
specific  performance  of  a  contract  exists 
at  all,  it  must  be  mutual.  Tbe  remedy 
must  be  alike  attainable  by  both  parties 
to  the  agreement. "  Pom.  Spec.  Ferf.  §  165. 
In  the  present  case  it  appears  that  the  de- 
fendant Leavitt,  being  the  owner  of  about 
three-fourths  of  the  stock  in  a  steam- 
boat, entered  Into  an  agreement  with  a 
married  woman  with  reference  to  91,000 
of  the  same  stock.  It  Is  true  that  the  con- 
tract was  signed  by  him  alone.  Tbe  clr^ 
rnmstance  that  It  was  signed  by  biro 
alone  Is  not  material,  since  It  Is  admitted 
by  both  parties  that  she  entered  Into  the 
contract,  and  was  to  be  bound  by  It. 
Wat.  Spec.  Pert.  S$  968, 270.  Neither  Is  the 
tact  that  she  was  a  married  woman  ma> 
terlal  In  this  state,  since,  by  our  married 
woman's  act,  which  went  Into  opera- 
tion In  1869,  (see  Code,  c.  66,)  a  married 
woman  may  not  only  take  and  hold  per- 
sonal property,  such  as  stocks,  but,  being 
such  a  stockholder,  she  may  vote  the 
same  In  any  organUed  company;  conse- 
quently she  bad  the  right  of  disposition 
and  the  power  to  sell  or  contract  to  sell. 
It  Is  also  true  that,  according  to  her  state- 
ment, personal  services  entered  Into  a 
part  of  the  consideration  of  the  contract, 
and  It  is  a  rule  almost  nnlversal  that  a 
contract  for  personal  services  cannot  be 
enforced  against  the  party  promising 
such  services,  and  hence  for  the  want  of 
the  requisite  mutuality  specific  execution 
will  not  be  enforced  against  the  opposite 
party,  unless  the  services  have  been  actu- 
ally performed,  and  the  contract  to  that 
extent  been  executed,  as  was  the  casehere. 
Pom.  Spec.  Pert.  {  810. 

These  obstacles  being  disposed  of,  we 
may  inquire,  had  Mrs.  Bumgardner  per- 
sisted In  selUng  this  stock  to  a  third  par- 
ty, contrary  to  her  agreement,  could  Leav- 
ltt have  asked  the  court  of  chancery  to 
Interfere  by  Injunction,  and  to  compel  her 
to  transfer  tbe  stork  to  him  upon  pay- 
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ment  of  the  price  stipulated  In  the  atrree- 
ment?  The  queBtlon  of  specific  perform- 
8DCe  of  contracts  for  the  delivery  ot  stuck 
Is  frequently  treated  by  thn  text-writers  In 
an  empirical  and  unsatistaclory  manner, 
as  If  there  were  something  peculiar  In  this 
character  of  personal  property,  which  ren- 
dered it  Impossible  to  classify  it  under  any 
general  rale.  Mr.  Fry,  for  sample,  does 
not  hesitate  to  say  posltiTely  that  a  eon- 
tract  for  the  sale  of  stock  will  not  be  spe- 
eiflcally  enforced,  although  he  afterwards 
admits  that  railway  shares  form  an  excep- 
tion. Fry,  Spec.  Pert.  §§  24,  27.  Mr.  Poro- 
eroy's  treatment  of  the  subject  la  equally 
nnsatisractory.  See  Pom.  Spec.  Perf.  $5 
17-19.  The  true  principle  would  seem  to  be 
that,  as  a  general  rale,  courts  of  equity 
will  not  enforce  specifle  p«rtormance  of 
contracts  for  the  delivery  of  shares  ot 
stock,  but  when  a  purchaser  hasbai^ained 
for  such  shares,  or  taken  an  option  upon 
them,  because  they  hare  for  him  a  unique 
and  special  value,  the  loss  of  which  could 
Aot  be  adequately  compensated  by  dam- 
ages at  law,  the  chancellor,  in  the  exercise 
of  a  sound  discretion,  may  decree  specific 
execution.  This  principle  we  find  laid 
down  and  insisted  upon  in  the  more  recent 
work  of  Mr.  Waterman,  ( 1P81.)  "  The  same 
principles,"  he  says,  "govern  In  contracts 
for  the  sale  of  stock  as  In  the  sale  of  oth- 
er property,— that  is,  II  a  breach  can  be 
fully  compensated  In  damages,  equity  will 
not  interfere:  while  it  will  do  so  when, 
notwithstanding  the  payment  of  the  mon- 
ey velae  of  the  stock,  the  plaintiff  will 
still  lose  a  substantial  benefit,  and  there- 
by remain  uncompensated.  If  a  contract 
to  convey  etock  is  clear  and  definite, 
and  the  uncertain  value  of  the  stuck  ren- 
ders it  difficult  to  do  Justice  by  an  award 
of  damages,  specific  pierftirmance  will  bo 
decreed."  Wat.  Spec.  Perf.  S  10.  Among 
the  many  other  cases  cited  in  support  of 
this  proposition  is  the  leading  case  of 
Doloret  v.  Rothschild,  decided  by  Sir 
John  L.BACH,  vice-chancellor, in  1824, 1  Sim. 
a.  S.  o90,  in  which  it  is  said  that  a  bill  will 
lie  for  the  specific  performance  of  a  con- 
tract for  the  pnrcbaee  of  government 
stock,  where  it  prays  lor  the  delivery  of 
certificates  which  give  the  legal  title  to 
the  stock.  There  are  many  other  canes, 
however,  both  In  England  and  America, 
which  sustain  the  correct  principle  as  laid 
down  above,  but  which  it  Is  uunecessary 
to  cite.  In  the  present  case  the  purchaser 
uf  the  refusal  of  or  option  upon  the  stock 
in  the  steam-boat  was  dealing  for  an 
article  which  he  could  not  go  upon  the 
market  and  buy,  and  which  no  one  could 
deliver  to  him  but  the  bolder,  with  whom 
he  bargained.  The  shares  of  stuck  evi- 
dently had  for  him  a  peculiar  value,  which 
could  not  be  compensated  by  mere  dam- 
ages, such  as  would  be  recovered  at  law. 
Their  possession  would  enable  htm  to 
control  the  company,  and  to  retain  his 
position  as  master  of  the  vessel.  For  the 
same  reason,  therefore,  that  a  contract 
for  railway  shares  vrill  frequently  be  spe- 
cifically performed,  vis.,  whenever  such 
shares  are  being  purchased  for  the  pur- 
poses ot  organization  and  control,  I  think 
a  court  of  equity  would  have  interfered  In 
this  case  In  laror  ot  C.  P.  Leavitt,  bad  be 


filed  a  bin  praying  for  Its  Intervention.  It 
follows,  therefore,  upon  the  ground  <^ 
mutuality  of  remedy  and  reciprocity  tjt 
obligation,  that  such  a  bill  could  be  main- 
tained by  Mrs.  Bnmgardner(  There  is  an- 
other ground  qnlte  as  apparent  as  that 
stated  above,  and  that  is  that  the  legal 
title  to  this  ^tock  had  passed  into  the 
hands  ol  a  third  party,  who  Is  property 
made  a  co-defendant.  In  the  case  cited 
above  of  Poloret  v.  Rothschild,  1  Sim.  ft  S. 
590,  the  vice-chancellor  remarks:  **!  con- 
sider also  that  the  plaintiff,  not  being  the 
original  holder  of  the  scrip,  but  merely  the 
bearer,  may  not  be  able  to  maintain  any 
action  at  law  upon  the  contract,  and  that, 
11  he  has  any  title,  it  mnst  be  inequity." 
So  in  the  present  ease  the  plaintiffs  arelna 
sltnation  In  which  a  court  of  equity  sees 
Its  way  clearly  to  administer  complete 
and  adequate  remedial  Justice  to  all  par- 
ties interested,  whereas,  if  they  were  re- 
mitted to  a  court  of  law,  if  relief  could 
be  afforded  at  all,  it  conld  only  be  done 
by  resorting  to  several  actions,  perhaps 
no  less  than  three.  Upon  the  general  prin- 
ciple, therefui-e,  of  avoiding  ctrcnlty  of  ac- 
tion, and  affording  relltf  where  the  remedy 
at  law  Is  inadequate,  it  was  proper  for  the 
court  of  equity  to  exercise  its  Jurisdiction. 
Whenever  the  remedy  at  law  would  be  In- 
complete and  inadequate  because  theconrt 
of  law  cannot  give  a  conditional  or  modi- 
fied Judgment,  and  would  be  unable  to 
preserve  the  benefit  ot  the  agreement  to 
all  the  parties  Interested,  equity  has  Juris- 
dictltm  to  enforce  the  agreement.  In  the 
case  of  Summere  v. Bean,  the  general  prin- 
ciple is  thus  declared  by  Judge  Moncurk, 
(18  Orat.  412:)  "Generally  an  adequate 
remedy  may  be  had  at  law  for  the  breach 
of  a  contract  concerning  any  other  per- 
sonalty than  slaves,  and  thertfote,  as  a 
general  rnle,  a  court  ol  equity  will  not  en- 
force the  execution  ot  such  a  contract. 
But  sometimes  an  adequate  remedy  at 
law  cannot  be  had  for  the  breach  of  such 
a  contract,  and  then  its  specific  execution 
will  be  enforced  in  equity.''  As  It  was 
said  In  May  v.  L«  Oalre,  11  Wall.  218.  in 
order  to  oust  the  equity  Jurisdiction,  the 
remedy  at  law  must  be  "aa  etfectoal  and 
complete  as  the  chancellor  can  make  It.  ** 
The  same  principle  is  recognised  by  all  the 
text- writers.  See  Fry,  Spec.  Peri,  i  18; 
Pom.  Spec.  Peri.  §  29.  Mr.  Waterman  says 
tersely:  "If,  however,  the  remedy  at  law 
would  be  wholly  inadequate  or  Imprac- 
ticable, specific  performance  wIQ  be  de. 
creed."  Wat.  Spec  Pert.  S  17.  For  these 
reasons,  therefore,  we  think  there  was  no 
error  In  overruling  the  demurrer  to  the 
plaiutilts'  bill.  Upon  the  merits,  altboujch 
there  was,  as  we  have  said,  a  great  deal 
of  unnecessary  testimony  takm,  the  plain- 
tiffs' case  migbthave  rested, and  no  doubt 
did  rest,  upon  the  testimony  ol  the  defend- 
ant a  P.  heavitt  hlmseU.  Oat  of  the  168 
qnestions  propounded  to  blm,  ot  which 
some  were  frivolous,  and  nearly  all  Imper- 
tinent,  he  Is  asked  on  the  103d  <inratlon 
whether  he  did  not  offer  Mrs.Bumgardner 
9860  for  her  stock,  in  order  to  get  rid  of 
Bumgardner,  to  which  he  replies;  "Tea; 
I  wauted  to  get  rid  of  him.  Here  is  one 
of  the  clerks  right  here  who  asked  htm 
what  be  would  take  lor  It  at  dlflrawit 
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timw.**  IMth  qaeetlon:  'Did  yon  not 
make  a  propontlon  to  boy  the  stock  on 
accoant  of  yonr obligation  nndertbat  eon- 
tract?  Answer.  Ob,  yes;  aeveral  times. 
Iffueas  tbe  clerk  here  knows  that  I  made 
ofTera  at  different  times  tbrough  Mr. 
Ritchie,  and  Mr.  BarinKer  ranteetltyto  the 
eametblng."  The  defendant  further  tes- 
tifies tbat  theeeoITera  were  made  in  March, 
1887,  or  a  little  after  tbat  time,  and  that 
tbe  Dflflrottattona  would  bare  been  cod* 
dDded,  except  lor  aome  trlrlul  and  Incon- 
seqaentlal  aispnte  abont  matters  rorelfcn 
to  the  subject-matter .  To  take  the  de- 
fendant, therefore,  at  hte  own  word,  and  fix 
the  value  of  the  stock  at  a  prlceonly  ditfer- 
iDgby  a  few  dollars  from  what  he  himself 
oOered,  with  interest  frum  the  time  of  his 
Oder,  was  a  Jodgment  of  the  circuit  court 
of  whlcb  he  baa  no  riicbt  to  complain,  and 
we  think,  therefore,  that  the  decree  com- 
plained of  Bboald  be  In  all  respects  af- 
firmed. 


Brown  et  at.  t.  Bdtlbb  et  al. 


— ^LUW  or  JUDOHBHT. 


L  Code  Vk.  S  SSrz^  prohibits  the  enfaroement 
of  a  iDdgment  lien  apon  which  tbe  right  to  iaaoe 
flzecaUoii  orbriiig«cirv/acla«or  action  is  barred 
by  aeclioaa  3677  an:t  S^n.  Section  8577  provides 
that  execution  may  issue  within  a  year,  and  a 
Kire/ocloa  or  action  may  be  brought  within  10 
yean  after  Jndgment,  and,  where  execution  Is- 
ioea  within  the  year,  other  executions  may  be 
issned,  or  a  sdre  fadas  or  action  may  be  brooKht 
witbia  10  years  from  the  return-day  of  an  execu- 
tion on  which  there  is  no  return,  or  within  30 
yaars  from  the  return-day  of  an  execution  on 
irhlch  there  la  such  return.  Judgment  in  a  lus- 
tke  court  was  obtained  February  23.  1866,  duly 
docketed,  but  npon  which  no  execution  was  is- 
SKd,  and  «  Judgment  of  the  circuit  court  of  tfa- 
wtnber  3,  1866,  also  was  duly  docketed,  on  which 
no  execution  was  issued.  Bait  was  brought  to 
enforce  tbe  liens  of  the  Jadgmenta  Anil  80,  16S7. 
Held,  that  tne  right  was  hatred  by  limitation. 

2.  Code  Va.  %  2983,  provides  that  where  a 
right  aocmes  against  a  person  who  had  before 
resided  in  the  state,  and  who  deports  therefrom, 
fflp  by  any  other  indirect  means  obstructs  the 
proaecotion  of  such  right,  the  time  such  obstruo- 
tion  continues  shall  not  be  computed  as  part  of 
the  time  within  which  the  right  should  liave 
been  prosecuted.  A  Judgment  debtor  at  the  date 
of  the  jadgment  resided  In  the  state,  and  was  a 
carpenter  by  trade,  and  for  severai  years  after 
lodgment  he  went  from  place  to  place  in  differ- 
ent states,  working  at  his  trade,  leaving  his 
fsmiiy  all  the  time  in  the  place  where  the  ]udg- 
DKDt  was  obtained.  His  wife  testiiled  tbat  only 
three  monttis  t)efore  her  deposition  he  nrote  "he 
was  coming  home, "  and  that  his  familywere  ex- 
pecting Mm  home,  tiad  he  not  died.  Beld,  that 
there  vraa  no  sueli  otMtracticm  as  contemplated 
by  tbe  statute,  as  the  Judgmeat  debtor  bad  not 
lot  the  state  with  the  purpose  of  changing  his 
ttsidenoe. 

8.  Where  lands  are  bought  under  a  parol 
agreement,  and  the  price  is  paid,  uid  visible 
possesq^  taken  before  notice  of  the  rendition  of 
a  lodgment,  the  subsequent  dockeUng  of  ajudg- 
■WDt  against  the  vendor  before  the  deed  ut  tna 
tsad  is  recorded  createa  no  lien. 

Appeal  from  hustings  eonrt  <if  dty  of 
Uanctaeeter. 

h.  O.  Wendenburg,  for  appellants.  J. 
M.  GnfgvijTBiDa  Co  art 4  Patterson,  lor 
tppeileea. 


Lewis.  P.  Tbis  was  a  creditors'  salt  In 
the  buBtlnga  court  at  Manchester  to  eub- 
lect  certain  lots  of  land  situate  within  the 
present  limits  of  tbat  city  to  the  satisfac- 
tion of  three  Judgments,  recovered  many 
years  ago,  against  Joseph  Butter,  now  de- 
ceased. The  lots  In  question  were  sold, 
but  not  conveyed,  by  Butler  prior  to  the 
rendition  of  the  judjorments,  and  the  ques- 
tion Is  whether,  in  tbe  hands  of  bis  alienees 
or  those  clalmlnK  under  them,  tbey  are 
subject  to  tbe  lien  of  the  jnd^nents.  At 
the  bearing  tbe  court  below  dlstnlssed  the 
bill,  whereupon  tbe  plaintiffs  appealed. 
The  Judgments  In  question  are  as  follows, 
viz.:  (1)  A  Judgment  in  favor  of  A.  A. 
Jenks  for  923.70  and  costs,  obtained  before 
a  Justice  of  the  peace  of  Chesterfield  conn- 
ty  on  tbe  23(1  of  February,  1S66,  which 
was  duly  docketed,  bat  npon  which  no  ex- 
ecution has  ever  Issued ;  (2)  a  Judgment  In 
favor  of  Jenks  for  $500,  with  interest  and 
coats,  obtained  in  tbe  circuit  court  of  Ches- 
terfield county  on  the  2d  day  of  Novem- 
ber, 1866,  which  also  was  duly  docketed, 
but  upon  which  no  execution  has  ever  Is- 
sued ;  and  (8)  a  Judgment  In  favor  of  Will- 
iam B:  Jones  ft  Co.  for  f 240.90,  with  Inter- 
est and  costs,  obtained  at  IbeMarcn  term. 
1867.  of  the  same  coart.  A  few  days  there- 
after an  execu  tlon  of /!.  was  Issued  on 
this  Judgment,  returnable  to  the  ensuing 
May  rules,  which  was  returned,  "No  ef- 
fects." The  Judgment  was  df)cketed  on 
the  20th  of  March,  1867.  As  to  tbe  first 
two  Judgments,  we  are  of  opinion  tbat  the 
defense  of  tbe  statute  of  limitations  Is  well 
founded.  No  execution  has  ever  been  Is- 
sued  on  either  oftbem,  and  the  present 
suit  was  not  commenced  until  April  80, 
18S7.  The  provision  of  the  statute  (Code, 
%  8573)  Is  express  that  no  suit  shall  be 
brought  to  enforce  tbe  lien  of  a  Judgment, 
upon  which  tbe  right  to  Issue  an  execu- 
tion or  bring  a  scire  fyclaa  or  an  action  Is 
barred  by  aectlons  8577  and  S»I9;  and  by 
section  3577  It  Is  provided  tbat  "  on  a  Judg- 
ment execution  may  be  issued  within  a 
year,  and  a  scire  facias  or  an  action  may 
be  broagM  within  ten  years  after  tbe  date 
of  tbe  judgment;  and,  where  execution  Is- 
sues within  tbe  year,  other  executdnns 
may  be  issued,  or  a  acire  fkctas  or  an  ac- 
tion may  be  brought,  within  tea  years 
from  the  return-day  of  an  execution  on 
which  there  Is  no  return  by  an  officer,  or 
within  twenty  years  from  the  return  day 
of  an  execution  on  which  there  Is  such  re- 
turn," with  certain  exceptions  not  mate- 
rial to  the  present  case.  The  appellants, 
however,  contend  that  the  limitation  of 
tlie  statute  Is  repelled  by  the  Judgment 
debtor's  departure  without  tbe  state,  and 
absence  therefrom,  and  they  rely  upon  the 
case  of  Ficklin's  Ei'r  v.  Cnrrington,  31 
Grat.  219.  On  tbe  other  hand,  tbe  appel- 
lees contend  that  that  decision  has  no  ap- 
plication tq  the  present  raBe—Flrat,  be- 
cause tbe  exception  contained  In  the  stat- 
ute, which  was  construed  In  that  case,  ap- 
plies only  tp  the  person  who  obstructs  the 
prosecution  of  any  such  right  as  Is  men- 
tioned in  tbe  statute;  and,  second/y,  be- 
cause there  was  no  such  departure  from 
tbe  state  by  the  Judgment  debtor  In  the 
present  case  as  Is  citntem  plated  by  tbe 
statute.  The  statute  provides  tbat  whera 
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any  sneb  rlRht  aa  la  mentioned  tbwein 
**BbaU  accrue  aealnst  a  peraon  who  had 
beTore  resided  in  this  state,  il  such  person 
shall,  by  departing  withunt  the  same,  or 
by  absconding  or  concealing  himself,  or 
by  any  other  indirect  ways  or  means,  ob- 
struct the  prosecution  of  such  rlsfbt,  the 
tlnie  that  such  obstruction  may  have  con- 
tinued shall  not  be  computed  ae  any  part 
of  the  time  within  whkh  the  said  right 
might  or  ought  to  have  been  prosecuted. 
But  this  section  shall  not  avail  against 
any  other  pereoatban  tilm  so  obstructing, 
notwithstanding  another  might  nave  been 
Jointly  sued  with  him. if  there  had  been  no 
such  ubBtmction."  Code.  §2983. 

With  respect  to  the  first  branch  of  the  ap- 
pellees* contention,  abore  stated,  we  are 
ut  opinion  that,  so  long  as  a  Judgment  is 
In  existence  ns  against  the  Judgment  debt- 
or, the  lien  thereof  continues,  and  may  be 
enforced  In  equity,  although  the  real  es- 
tate sought  to  be  subjected  Is  In  the  hands 
of  a  purchaser  who  has  in  no  way  ob- 
structed the  prosecution  of  the  plaintiff's 
right,  provided,  of  coarse,  the  lien  le  lu 
other  respects  enforceable  against  such 
real  estate.  In  the  present  case,  however, 
we  agree  with  the  appellees  that  there  has 
been  no  such  obstruction  as  is  contem- 
plated by  the  statute,  and  consequently 
that  the  case  is  not  within  the  exception 
contained  in  the  statute  above  quoted. 
When  the  judgments  were  obtained,  the 
Judgment  debtor  was  confessedly  a  resi- 
dent of  this  state,  having  a  tanilly  and  a 
home  in  the  dty  o(  Manchester.  It  ap- 
pears tliat  he  was,  by  trade,  a  carpenter 
and  bridge  builder,  and  that  several  years 
after  the  rendition  of  the  judgments  he  left 
Manchester,  "going  first  to  one  place  and 
then  another,"  working  at  his  trade.  His 
daughter,  Mrs.  Burton,  who  was  exam- 
ined as  a  witness  In  the  cause,  testifies 
that  he  traveled  about  a  good  deal.  **! 
received  letters  from  hira,"8be  Bdy8,**from 
Tennessee,  Cincinnati,  8t.  Lunis,  Norfolk, 
and  other  places."  His  wife  and  family, 
however,  continued  to  reside  in  Mancbe»- 
ter,  to  which  place  he  occasionally  re- 
turned. And  the  preponderance  of  the 
evidence  Is  to  the  effect  that  he  regarded 
that  city  as  his  home  until  his  death, 
which  occurred  alter  the  instltutlun  of  the 
present  suit.  Mrs.  Burton  tCHtiflee  that 
only  three  months  before  her  deposition 
was  taken  he  wrote  "he  was  coming 
home, "— i.  a.,  to  Manchester, — and  sbe 
Added:  "We  were  expecting  talm  home 
Christmas,  had  he  not  died."  He  died  In 
Baltimore,  where  for  a  numtier  of  years  he 
spent  themostof  his  time.  Thatheandhis 
wife  lived  unhappily  together  is  not  dis- 
puted, nor  is  it  dispnteil  that  he  left  Man- 
chester much  indebted;  but  the  evidence 
does  nut  shew  that  he  ever  Intended  to 
totally  abandon  bis  family,  or  to  become 
a  resident  of  another  state.  "Departing 
without  the  state,"  wlthlD  the  meaning 
of  the  statute,  is  a  removal  from  the 
state,  with  the  Intention  of  changing  one's 
residence.  It  is  different  from  abscond- 
ing or  concealing  one's  self,  and  the  bur* 
den  of  proving  such  removal  in  the  present 
case  was  on  the  plaintiffs.  Pllson  r.  Bush- 
ong,  29  Grat.  22»;  Lindsay  r.  Murphy,  76 
Va.  438.  The  case  ol  Flckltu'a  Ex'v  r. 


Garrinsten  Is  not  In  conflict  wltb  tbeae 
views;  for  there  it  was  admitted  that  the 
defendant,  after  the  cause  of  action  ac- 
crued, left  the  state,  and  became  a  resi- 
dent of  another  state.  The  court,  how- 
ever. In  deciding  the  case,  laid  down  the 
broad  doctrine  that  such  a  removal  oper- 
ates, propr/o  K^ore,  an  obstruction,  with- 
in the  meaning  of  the  statute,  to  the  proa- 
ecutlun  of  the  plaintiff's  right  during  the 
period  of  the  debtor's  absence.  It  Is  some- 
what remarkable  tliat  no  allusion  was 
made  in  the  opinion  to  Wilson  v.  Koonts, 
7  Cranch,  202.  In  that  case  a  substantial- 
ly similar  statute  of  this  state  was  the 
subject  of  cooatr action,  and  it  was  there 
held  by  the  sapreme  court,  speaking  by 
Chief  Justice  Marshall,  that  It  was  eeaen- 
tial.  In  order  to  bring  the  case  within  the 
exception  contained  tn  the  statute,  that 
the  plaintiff  should  have  been  actually  ob- 
structed by  the  removal  of  the  defendant. 
And  in  1  Rob.  Pr.  (old)  p.  109.  the  author 
expresses  the  same  view,  saying  that  the 
mere  circumstance  of  the  defendant's  re- 
moval iB  not  sufllcient  where  there  Is  no 
evidence  to  ehow  that  the  plaintiff  Intend- 
ed to  bring  his  action  sooner  than  be  did, 
or  that  be  wae  In  fact  delayed  by  the  de- 
fendant's removal.  The  same  view  is  also 
expressed  by  the  learned  author  of  the  In- 
stitutes, In  cuoRtrolng  the  statute  as  It 
DOW  l«,  and  as  it  was  when  Ficklin's  Ex'r 
Carrlngton  was  decided.  "It  most  ap- 
{Mtar,**  he  says,  "that  the  compliilnant 
was  actually  dt^eated  or  obstructed  In 
bringing  his  action;  not  merely  that  he 
might  have  be«i  so;"  citing  Wilson  v. 
Koontx,  supra;  4  Minor,  Inet.  514.  With- 
out Btopping,  however,  to  Inquire  wheth- 
er these  dedsions  are  Irreconcilable,  and, 
if  so,  which  Is  the  correct  one,  itis  enough, 
for  the  purposes  of  the  present  case,  tu- 
say  that  upon  the  tacts  already  adverted 
to  we  are  of  opinion  that  the  ap{>ellante 
are  not  staown  to  have  been  obstructed  in 
the  prosecution  of  their  rlgtatB,  either  act- 
ually or  constructively.  The  bar  of  the 
statute  waB,  therefore,  complete  when  the 
suit  was  commenced.  As  to  the  order 
made  by  tbe  circuit  court  of  CheHlerfleld 
county  on  the  15th  of  November,  1887.  after 
the  commencement  of  tbe  suit,  purporting 
to  revive  the  second  Judgment,  above  men- 
tioned, on  a  scire  facias  sued  out  against 
Butler,  the  Judgment  debtor.  It  is  clear 
that  that  order  cannot  affect  the  rights  of 
the  purcbasei's  whose  property  Is  sooKht 
to  be  subjected  In  this  suit.  Not  only  were 
they  not  parties  to  tbe  proceeding,  but 
the  Judgment  bad  been  "annihilated"  by 
time  und  tbe  operation  of  the  statute  be- 
fore the  scire  facias  was  sued  out ;  and  the 
principle  has  not  only  been  affirmed  by 
this  court,  but  It  Is  now  settled  by  statute 
that  the  Hen  of  a  Judgment  ceases  wltb 
tbe  life  of  the  Judgment.  Huteheson  v. 
Orabbs,  80  Va.251;  Code,  9  367B;  Ay  re's 
Adm'r  r.  Burke.  »2  Va.  888.  The  prlilclpal 
defense  set  up  against  the  third  Judgment 
(which  Is  not  barred  by  tbe  statute!  Is 
that  the  lots  in  question  were  purchased 
uuder  parol  contracts;  that  the  pur- 
chasers at  once  took  actual,  visible,  aiul 
notorious  possesBlon;  and  that  the  pur- 
chase money  was  fully  paid  before  notice 
of  the  judgment,  actual  or  cons  true  tive. 
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In  other  wordB.  the  contention  In  tbat  tke 

caw  iB  within  the  prioctple  decided  in 
Fiord  V.  Harding,  Grat.  401 ;  and  we 
are  ol  opinion  that  this  podltlon  !■  well 
taken.  The  mout  ol  the  lots  in  question 
were  sold  at  public  auctluu,  through 
(rrubbB  &  Wllllama,  auetloneers,  on  the 
2&tfa  or  Di!cemt>er,  The  deeds,  bow- 

ever,  were  not  delivered  ontU  after  the 
docketing  of  the  Judgments.  There  was 
no  other  coBtemporaneons  writing  evl- 
denciDg  the  saleu  than  the  auetioneer's 
raemorandum,  which  waa  as  follows,  to- 
wlt- 

"Dec.  38th.  Auction  sale  of  real  CBtate  ol 
Joe.  Bntler.  Terms,  one-third  cash;  bal. 
at  6  and  12  mos..  with  int.  added.  Lota 
on  Maxkchester  and  Falling Creektumplke: 

liOtWft.  froDtsttS-lU— Ed.  C&eiiaalt....t  6809 

"  »  "      "    "  1.90— Wm.  Helder   WOO 

•  W«  "  «  IJO-J.a  Lawhton...  14400 
•SO*  "   l.TS-atepbeaByaa....  6a&0 

*■  80  ■         with  frame  l(Hue~^W.  T. 

Brooks   90600 

"80"      "  atCl.OO-Cb&s.  Beveranoe..  5700" 

This  writing  although  a  sofflclent 
"memoranduin"  to  satisfy  the  statute  of 
traods,  Isnot  such  a  contract  In  writing 
as,  b7  the  registry  acts.  Is  requlreil  to  be 
recorded.  And  as  to  the  lot  on  what  Is 
now  {>ecatnr  street,  sold  privately  to  S. 
A.  Moles  on  the  1st  day  of  October,  1S66, 
we  are  cjf  opinion  that  that  transactiw 
also  Is  within  thaprotectlon  ol  the  prinei- 
pie  decided  in  floyd  v.  Harding.  The 
transactimi  was  treated  by  the  eommis- 
sioner  as  a  parol  contract,  and  we  think 
he  was  warranted  in  eo  treating  it.  Up- 
on the  other  points  made  by  the  defend- 
ants, nain^,  that  the  purchaawa  took 
Immediate  and  notorious  possession  ol  the 
lots  piirehased  by  them,  refspectlvely,  and 
that  tb«  purchase  money  was  fally  paid 
before  notice  of  the  lodgment,  a  great  deal 
of  teatlmony  was  taken  before  the  com- 
missioner, which  is  coined  into  the  record. 
We  do  not  deem  It  necessary  to  review  it. 
Itisenungh  to  say  we  have  examined  It 
carefully,  and  are  satisfied  with  the  con- 
eloalon  reached  by  the  learned  JufiRe  of 
the  hnstlngs  court.  The  decree  diumlasing 
thsbiU  is  tlwrefore  affirmed. 


Cram  v.  COWONWBALTH. 

Aqireme  Court  qf  -^I^^  ofVirgMa. 
tiM'^wmti.  TiiTT  Hnwrnms  TiiTi  .Tttit  »tt 

DBMOS— VUIAJICB. 


April 


1.  Wlme,  on  iDdiotment  fur  murder,  dsfend- 
ast's  motion  m  arrest  of  Judginetit  Is  overruled, 
and  OB  the  foliowiuK  day  of  the  term  the  court, 
of  its  own  motion,  sets  the  verdict  aside,  and  re- 
mands defendant  for  another  trial,  be  !s  not  en- 
titled to  his  dfscliarge,  on  the  ground  that  his 
motion  in  arr«st  of  lodgment  was  sustained. 

&  Setting  aside  averdiet  and  granting  a  new 
trial  in  a  criminal  cue  does  not  eKpuuge  the 
plaa  of  not  Knflty  peevlonsly  entered,  ana  it  ia 
to*  late  flor  defenoant,  on  the  new  trial,  while  the 
plea  is  Btandiag,  to  plead  in  abatement  that  the 
record  does  not  show  that  a  venire  facias  was 
Imed  to  smnmon  the  grand  Jury  by  which  the 
indletment  waa  found. 

S.  Act  Va.  Veb.  S4,  1800,  (Axrts  188»-00,  p.  79,) 
rsqniring  the  lodge  of  eacta  oomrty  and  corpora- 
UoB  court,  at  least  ID  days  befwe  commenoe- 
■antof  eveiy  tna,  to  act  each  crlmin&l  case  tw 


trial  on  a  oMTtain  day,  does  not  apply  to  the  dr- 
cnlt  oourts. 

4.  The  appearance  of  16  of  the  20  persons  or- 
dered to  be  summoned  from  the  list  furnished  by 
the  ]udge  to  serve  as  Jurors  is  snffloient,  under 
Code  Va.  %  4019,  providing  that  in  cases  of  fel- 
ony, '*wbere  a  sumcient  number  of  jurors  ts  ooo- 
statute  a  panel  of  sixteen  persons  free  from  ex- 
ception cannot  be  had  from  those  summoned, 
additional  persona  may  be  summoned  from  tne 
by-standers ;  and  it  Is  not  error  for  the  court  t» 
refuse  to  cause  the  appearance  of  the  four  per- 
sons originally  summoned. 

6.  Of  persons  summoned  on  s  osnire  ia  a  fsl- 
ony  case,  six,  who  were  found  free  from  eicep- 
tlon,  were  allowed  to  separate  during  anadloum- 
ment  to  a  future  day  of  the  term,  tieing  cautioned 
not  to  converse  about  the  case,  and  were  sabae- 
quently  sworn  as  jurors  without  being  again  ex- 
amined on  their  uolr  dire.   Heldf  no  error. 

6.  Fending  a  murder  trial  defendant  ws» 
taken  apparently  with  a  fit,  and  was  reonoved 
from  the  court  nxan,  the  trial  being  BUBpoDdedr 
and  examined  by  physlofans,  who  testihed  tbat^ 
In  their  opinion,  he  was  sane,  and  merely  sham- 
ming, though  under  great  mental  exoitemunt. 
After  walking  In  the  court-yard  he  was  thought, 
back  into  court.  Held,  that  the  trial  was  prop- 
erly resumed. 

7.  On  indictment  for  murder,  a  physielB» 
testified  that  be  had  uxamlned  deceased,  anA 
thoughi  death  resulted  from  wounds  which  h» 
found  aa  his  head.  A  witnoas  testified  tbat  de- 
fendant confessed  to  him  that,  with  others,  he 
went  to  deceased's  store,  and  struck  him  on  the 
head,  and  killed  him,  and  tbat  a  companion  threw 
a  mattress  on  blm  and  ignited  it  He  also  testi- 
fied that  defendant  stated  that,  after  the  mat- 
tress iras  flred,  he  hesrd  deceased  groan,  but  it* 
appeared  that  defendant  was  at  the  time  one- 
third  of  a  mile  away,  with  tbe  wind  blowing; 
towards  deceased.  Held,  that  the  jary  were  Jos- 
tifled  in  finding  that  death  was  caused  by  the 
wounds  on  tbe  head. 

8.  Proof  that  deoeased  died  from  wounds  on 
the  leftside  of  his  head  Is  nota  niateriidvariBac» 
from  an  allegation  that  the  wounds  were  on  tbm- 
right  side. 

Error  to  circuit  court, Norfolk  coaafcy. 

MurdAOgh  A  MMrsball,  lorplalntlB  fn  er^ 
ror.  R.  Tkylor  Seott,  Atty.  Ges.,  lor  tha- 
Cummonwealtb. 

Lnwis,  P.  The  prisoner  was  Indicted  lis 
the  county  court  of  Norlolk  county  tor~ 
the  murder  of  Terrence  L.  Waller,  and  up' 
on  his  arraignment  demanded  to  be  tried 
In  the  circuit  court  of  that  county.  He- 
was  thereupon  remanded  for  trlnl  in  the- 
circnlt  court,  pursuant  to  the  provtslons- 
of  aectlou  4016  of  tbeCode.  At  the  ensuing^ 
term  of  that  court  he  pleaded  not  guilty; 
and,  having  been  put  apoa  his  trial,  was- 
found  guilty  by  the  jury  of  murder  la  tho- 
first  degree.  He  thereuptm  moved  for  « 
new  trial,  which  motion  waa  overruled. 
Whereupon  he  moved  in  arrest  of  Judg- 
ment, which  motion  also  was  overruled- 
But  on  A  subsequent  day  of  the  terra  the- 
court,  of  its  own  motion,  set  a^ide  the  ver' 
diet,  and  remanded  the  prisoner  for  trial 
at  a  special  term,  to  be  held  on  the  24th  ol 
April  then  next  ensnlng.  On  thelast-men-- 
tloned  day  the  prisoner  was  'Sig^ia  led  to 
tbe  bar.  Whereupon  he  moved  tbat  be  be- 
dlscharged.on  theground  that  bis  motion 
in  arreat  of  Judgment  at  the  previous  tern» 
bad  been  austained,  but  the  motion  wa9- 
overruled ;  to  which  ruling  he  excepted^ 
and  this  ruling  is  tbe  subject  ol  tbe  first 
assignment  of  error  here.  Tbe  question 
thus  raised  la  a  simple  one  of  (act,  to  be 
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determined  by  the  record,  and  that  abowa, 
as  above  stated,  that  tfae  motion  In  arrest 
of  Judgment  was  orerruled.  Muttaing 
more  upon  tbat  point,  tberefore,  need  be 
said. 

Tbe  prisoner  next  moved  the  coart  to 
quash  the  Indictment,  on  the  groond  tbat 
It  did  not  affirmatively  appear  from  tbe 
record  tbat  a  ren/re^c/aabad  been  leened 
to  summon  the  gnnd  Jury  by  which  the 
indictment  bad  been  tunnd,  and  the  orer- 
niUng  of  this  motion  la  the  Hubject  of  the 
second  Rsslgnment  of  error,  in  support 
of  this  asslffnment.  Hall's  Cane,  80  Va.  655. 
and  anamber  of  snbseqoent  decisions  of 
this  court  have  been  cited  to  the  effect 
that  a  venire  ts  an  indispensable  process, 
both  at  common  law  and  under  tbe  stat- 
ute, to  aatborizethe  sherltf  or  other  oSl< 
cer  to  RommoD  a  Jury  in  a  felony  case,  and 
therefore  that  the  record  mnstufflrmatlve- 
ly  show  that  a  venire  was  issued;  and 
these  decisions,  it  Is  contended,  apply  as 
well  to  the  summoning  of  the  grand  Jury 
as  the  petit  Jury.  Bnt  this  is  a  mistaken 
view.  It  baa  never  been  held,  either  In 
England  or  in  Virginia,  that  the  award  of 
process  to  summon  a  grand  Jury  must 
affirmatively  appear  by  the  record,  and 
there  is  no  principle  for  so  holding.  At 
common  law  tbe  process  tor  summoning  a 
grand  Jury  was  a  precept,  either  In  the 
name  of  the  king*  or  of  two  or  more  Jus- 
tices of  the  peace,  directed  to  the  sheriff. 
This  was  anterior  to  and  Independent  of 
any  action  of  the  court,  theobject  being  to 
have  a  grand  Jury  In  atteodance  at  the 
commencement  of  the  term.  The  court, 
however,  had  power  to  have  a  grand  jury 
summoned  during  the  term,  as  occasion 
might  require.  Burton's  Case,  4  Leigh, 
645.  By  statute,  in  Virginia,  until  a  com- 
paratively recent  period,  the  sheriff  was 
required,  ex  oScIo,  to  summon  a  grand 
Jury  to  attend  to  the  first  day  of  every 
term  prescribed  bylaw,  asa  substitute  for 
the  precept  above  mentioned.  And  now 
tbe  statute  (Code,  $  8'J76)  provides  that  a 
venire  faciajB  to  summon  a  regular  grand 
Jury  shall  be  Issned  by  the  clerk  prior  to 
the  commencemrat  of  each  term  at  which 
such  grand  Jnry  la  required.  It  by  no 
means  followa,  howeVer,  becaaaea  ventre 
Is  now  the  proper  process  to  summon  as 
well  a  grand  Jury  as  a  petit  Jury,  that  the 
same  strictness  is  required  In  each  case. 
On  the  contrary,  it  Is  well  settled  that  ex- 
ceptions to  the  mode  of  summoning  a 
grand  Jnry.  or  to  the  disquallficatlona  of 
particular  grand  Jarora,  must  be  made  at 
a  preliminary  stage  of  the  case, — that  Is, 
before  a  plea  to  tbe  merits;  otherwise 
they  will  be  considered  as  waived,  unless. 
Indeed,  the  proceeding  be  void  ab  initio. 
"After  the  general  issue,  or  any  plea  In 
bar, "  says  Bishop.  "  It  Is  too  late  to  plead 
In  abatement, exceptou  leave  to  withdraw 
tfae  former,  because  tfae  plea  In  bar  admits 
whatever  is  ground  only  of  abatement." 
IBlsb.Crim.  Proc.  (8d  Ed.)  5  766.  This 
subject  was  very  fully  considered  in  U,  S. 
V.  Oale.  109  U.  S.  65,  3  Sup.  Ct.  Rep.  1.  in 
which  case  objection  was  made  for  the 
first  time  after  verdict,  on  the  ground  of 
the  alleged  wrongful  exclusion  of  four  per- 
sons from  tbe  grand  Jury,  and  it  was  held 
tbat  tbe  oblectloncametoolate.  The  rule 
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was  raecMfnlied  tbat  when  t9ie  whole  pro* 
ceedlngof  forming  tfae  panel  Is  void,  as 
where  the  Jur>'  la  not  a  jnry  of  the  court  or 
term  In  which  tfae  Indictment  la  found,  or 
baa  been  aelected  by  persona  faaving  no 
authority  whatever  to  aelect  them,  objec- 
tinn  may  be  taken  at  any  time.  But 
where  the  objection ,  It  waa  said,  was  found- 
ed upon  an  irr^(oIarity  In  summoning  tbs 
I)anel,  or  upon  the  dlaqnallflcation  of  par* 
ticular  Jnrore,  It  must  bo  taken  b^ore 
pleading  in  bar.  It  woald  be  trifling  wltb 
JuBtice,  it  was  added,  and  would  render 
criminal  proceedings  a  farce,  if  the  rule 
were  otherwise.  In  State  v.  Carver,  49 
Me.  688,  the  defendant,  after  a  general  plea 
of  guilty,  moved  In  arrest  of  JnUgment,  on 
the  ground  that  the  grand  Jury  bad  not 
been  l^ally  drawn,  and  had  no  power  to 
act  in  the  premises.  But  the  motion  waa 
overruled,  although  It  appeared  from  tbe 
return  on  the  venire  ikcius  that  one  of  the 
grand  Jorors  had  no  authority  to  act 
boch.  It  was  fatdd,  however,  that  neither 
the  venire  nor  tbe  return  thereon  conatl- 
tuted  any  part  of  the  record,  and,  more- 
over, that,  by  pleading  generally  to  tfae 
Indictment,  all  matters  in  abateromt  were 
waived.  Tfae  snmu  doctrine  was  recently 
held  by  this  court  in  Early's  Case.  86  Va. 
921, 11  S.  E.  Rep.  m.  In  tbat  case,  which 
was  an  Indictment  for  arson,  the  prisoner, 
upon  bis  arraignment,  pleaded  not  gality, 
and  at  a  anbaequent  term  asked  leave  to 
witfadraw  tfae  plea,  and  to  plead  In  abate- 
ment, on  the  ground  that  the  grand  Jury 
had  not  been  legally  summoned,  and  be* 
cause  one  of  tfae  grand  Jurors  was  dlaqaal- 
Ifled.  But  the  trial  court  overruled  the 
motion,  and  this  ruling  was  affirmed.  In 
the  course  of  its  opinion,  tfaia  court  aaid: 
"By  pleading  the  general  Issne  alone,  a 
defendant  baa  always  been  understood  to 
waive  the  right  to  Interpose  afterwards  a 
plea  in  abatement.  The  settled  doctrine, 
however,  is  that  the  Judge  may  permit  a 
pleading  to  be  withdrawn,  and  another 
one  to  be  substituted,  whenever  by  so  do- 
ing be  does  not  violate  any  positive  rule 
of  law  orof  established  practice.  Bntanch 
a  discretion  will  rarely.  If  ever,  be  exercised 
In  aid  of  an  attempt  to  rely  upon  a  mere- 
ly dilatory  or  formal  defense." 

In  the  present  case  the  prisoner,  upon 
bis  arraignment  in  theclrcult  court,  plead- 
ed not  guilty,  upon  which  plea  alone  the 
trial  was  had.  When  the  verdict  was 
afterwards  set  aside  and  a  new  trial 
awarded,  tbe  ease  waa  in  tbeaame  situa- 
tion In  wfaicfa  it  waa  when  the  first  trial 
began ;  that  is  to  say,  all  the  proceedings 
subsequent  to  the  Joinder  of  issue  on  the 
plea  having  been  set  aside,  tfae  common- 
wealth and  tbe  prisuner  were  at  Isane  on 
the  plea  of  not  guilty.  To  say  that  tfae 
effect  of  granting  u  new  trial  Is  to  "ex- 
punge," as  faas  been  claimed  in  this  case, 
tbe  plea  previously  entered,  and  to  leave 
tbe  case  Just  as  if  tfaere  faad  been  no  plea 
entered  at  all,  Is  to  assert  a  propoffttl<ni 
not  founded  in  reason,  and  one  tbat  baa 
never  been  recognized  In  any  Jurisdiction 
wfaere  tfae  rules  and  practice  of  tfaecommon 
law  prevail.  If  tfae  plea  of  tfae  general  fa- 
sue  In  sucfa  a  case  is  "expunged,"  so  also 
Is  tbe  Indictment,  for  the  latter  Is  no  mora 
a  part  of  the  pleadings  than  tbe  forma-; 
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and  will  it  be  contended  tbat  the  effect 
of  icrantlns  a  new  trial  la  to  necessitate  a 
new  Indictment  axalnst  the  accused? 
Blackatone  says  tbat  after  the  prisoner  In 
a  felony  casfrbas  been  arratsoed.  and  has 
pleaded  not  gbUtyi  "they  then  proceed,  as 
■ooD  as  conveniently  may  be,  to  the  trial, " 
(Bl.  Comm.  bk.  4.  p.  841.)  which  Is  tanta- 
monnt  to  saying  that  not  until  after  the 
pleadings  have  been  made  up  does  the 
trial  bes^.  And  a  new  trial  necessarily 
b^ns  where  the  previous  one  did,  Dnlese* 
by  iMve  of  the  court,  the  plea  of  the  gen- 
eral lasne  Is  withdrawn,  and  another  plea 
snbstitnted.  or  unless  the  accused  pleads, 
as  be  may  do,  a  special  plea  In  bar. 
Honce,  when  the  prisoner  In  the  present 
case  undertook,  on  the  second  trial,  to 
contest  the  validity  ol  the  Indictment  on 
the  ground  already  mmtloned,  he  sought 
to  assart  a  dilatory  delmse,  which  by  tbe 
plea  ol  not  guilty  bad  been  waived,  and 
wblcb  plea  he  did  not  ask  leave  to  with- 
draw. The  objection,  therefore,  came  too 
late,  as  the  circuit  court  held. 

The  eublect  of  the  next  assignment  of 
OTor  is  the  refusal  of  tbe  court  to  grant 
a  contlnDunce.  The  motion  for  continu- 
ance was, based  on  tbe  groiind  tbat  tbe 
ease  bad  not  been  set  fur  trial  10  days  be- 
fore the  commencement  of  the  term,  as  re- 
gnlred  by  the  act  approved  February  24, 
ISM,  which  makes  it  tbe  doty  of  the  Judge 
ot  eaeb  county  and  corparatlon  court,  at 
least  10  days  before  tbe  commencement 
of  every  term,  to  set  each  criminal  case 
tb«i  pending  for  trial  on  acertain  day.  etc. 
Acta  p.  79.   But  this  act  applies 

to  coanty  and  corporation  courts  only. 
It  was  not  Intended,  as  both  its  terms 
and  title  Indicate,  to  apply  to  circuit  courts, 
and,  even  if  It  embraced  circuit  conrts,  tbe 
result  would  be  thesame.  Inasmuch  as  tbe 
order  granting  a  new  trial,  which  was  en- 
tered on  the  81st  of  March,  vlrtnally  set 
tbe  case  for  trial  on  the  24tb  olthe  ensuing 
month. 

The  next  question  arises  upon  the  pris- 
oner's bill  ol  exceptions,  which  states  that, 
of  the  20  persons  ordered  to  be  sammoned 
from  tbe  list  furnished  by  tbe  judge  to 
serve  as  Jurors,  only  16  attended,  where- 
npon  the  prisoner  moved  the  court  to  com- 
pel the  attendance  of  the  remaining  4,  so 
as  to  complete  a  panel  of  90  persons; 
whicb  motion  the  court  overruled. 

TbestatDte  pruvldeethat  "in  anycaseof 
felony,  where  a  sufficient  number  of  Jurors 
to  constitute  a  panel  of  sixteen  persons 
free  from  exception  cannot  be  had  from 
those  summoned  and  In  attendance,  the 
court  may  direct  another  venire  facias, 
and  cause  to  be  snmmoned  from  tbe  by- 
■tanders,  or  from  a  list  to  be  famlstaed  by 
tbe  court,  so  many  persons  as  may  be 
deemed  necessary  to  complete  tbe  said 
pan^."  Code,  $  4019.  And  this  provision 
of  tbe  statute  was  conformed  Into  the 
present  ease.  It  also  api)earB  that,  of  tbe 
m  pOTBons  wbo  attended  In  persuanee  of 
tbe  original  venire,  only  6  were  (oand  free 
from  exception.  These  were  adjourned 
over  nnttl  a  future  day  of  the  term,  and 
were  allowed  to  separate,  bnt  only  after 
being  cautioned  by  the  court  not  to  con- 
verse,  or  to  allow  any  one  to  converse 
with  them,  about  tbe  cass.    It  also  ap- 


pears that  they  were  subsequently  sworn 
upon  the  Jury  with  being  a^aln  examined 
on  th^r  voir  dire.  The  prisoner  complains 
of  this  action  of  tbe  court,  but  we  per- 
ceive no  Just  ground  for  complaint,  It 
was  not  necessary  to  keep  the  six  venire 
men  together  until  tbe  jury  was  complet- 
ed, nor  Is  there  any  suggestion  In  the  rec- 
ord that  they,  or  either  of  them,  disobeyed 
the  admonition  of  the  court  as  tocon  vers- 
ing, or  allowing  conversation  to  be  had 
with  them,  concMnlng  the  case.  And  It 
was  not  the  duty  of  tbe  court,  under  these 
circumstances,  ex  mero  motu,  to  again 
examine  them  on  ttaelr  voir  dire.  The 
statute  does  not  require  It,  and  there  Is 
no  rule  of  practice  or  of  the  common  law 
that  required  it. 

A'be  next  question  arises  upon  the  pris- 
oner's eighth  bill  of  exceptions,  which 
states  tbat  in  the  progress  of  the  trial  tbe 
prisoner  was  taken  apparently  with  a  fit, 
and  fell  or  Jumped  from  bis  seat  to  the 
floor,  where  he  laid  until  carried  to  a  pri- 
vate room.  The  court  thereupon  suspend- 
ed the  trial,  and  summoned  two  physi- 
cians, who  after  making  an  examination 
of  the  prisoner,  testified  &at,ln  their  opin- 
ion,  he  was  sane  and  "shamming,''  al- 
though evidently  laboring  under  great 
mental  excitement.  Alter  the  examina- 
tion by  the  doctors,  the  prisoner,  escort- 
ed by  two  depnty-sheriffs.  walked  out  of 
the  court-room  Into  tbe  court-house  yard, 
and  soon  afterwards  returned  to  the  pris- 
oner's box,  where  he  remained  during  the 
further  progress  of  tbe  trial.  Under  these 
circumstances,  the  question  Is  whether  the 
circuit  court,  npon  the  return  of  the  pris- 
oner, rightly  resumed  and  proceeded  with 
the  trial,  and  we  are  ot  opinion  that  it 
did.  At  all  events.  If  it  did  not,  the  error 
is  not  apparent  from  tbe  record,  which,  In 
tbe  disposition  of  the  case  in  the  appellate 
conrt,  amounts  to  the  same  thing.  Uar- 
man  v.  City  of  l<yncbburg,  88  Qrat.  87; 
Early's  Case,  supra. 

The  next  question  relates  to  the  action 
otthe  court  In  overruling  tbe  motion  for 
a  new  trial.  It  is  contended  that  the  m'o- 
tion  onght  to  have  been  snstatned,  on  the 
ground  ot  a  variance  between  the  allega- 
tions of  the  Indictment  and  tbe  proof. 
The  Indictment  charges  that  the  prTaoner 
killed  the  deceased  by  means  of  blows  Iup 
fllcted  on  tbe  head.  At  the  trial  one  of  the 
principal  witnesses  lor  the  commonwealth. 
Dr.  George  Christian,  testified  that  he  was 
present  atthecoroner's  inquest, and  found 
a  slight  fiesh-wound  on  the  forehead  of  tbe 
deceased,  and  ^  wound  on  the  left  eye; 
that  the  eye  was  much  bruised,  and  the 
frontal  bone  was  crushed,  which  seemed 
to  bare  been  done  with  a  blunt  instru- 
ment: tbat.  In  hia  opinion,  the  last  two 
wounds  produced  concussion  of  the  brain, 
from  which  the  deceased  died;  that  the 
body  of  the  deceased  had  been  badly 
burned,  which,  by  possibility,  caused  his 
death,  but  he  did  not  think  ft  probable; 
that  In  bis  opinion  the  burning  was  done 
to  cover  up  the  crime.  Another  witness 
for  tbe  commonwealth  testified  that  the 

Erisoner,  after  his  arrest,  confessed  that 
e  had  killed  the  deceased  by  knocking  bim 
on  the  head  with  a  stick  of  wood.  To  this 
witness  tbe  prisoner  stated  tbat  about  an 
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bour  brfore  day-llsht,  on  the  morning  of 
the  taomidde,  be  weiit  to  the  store  of  tbe 
deceased. Id  Norfolk connty^and awakened 
him,  telling  htm  he  wanted  qalnlnefura 
sick  lady ;  that  when  tbe  deceafied  opened 
tbe  doorhe  struck  and  knocked  blm  down, 
as  before  stated;  that  be  was  accompa- 
nied to  the  store  by  Robert  Cuetln.  John 
Hardy,  and  George  Prior,  their  object  be* 
Ing  to  kill  the  deceased  for  tbe  pnrpose  of 
stealing  his  money;  that  when  be  (tbe 
prisoner)  knocked  the  deceased  down  Rob- 
ert CuBtia  Btmck  blm  with  a  hatchet;  that 
afterwards  Hardy  threw  a  iiiattreas,  sat- 
urated with  kerosene  oil,  on  his  prostrate 
body,  and  thw  Ignited  It.  Ho  also  stated, 
In  bis  confession,  at  tlie  examination  be- 
fore the  magistrates,  that  after  the  mat- 
tress had  been  set  on  Are  be  beard  tbe  de* 
ceased  groan.  Bat  he  admitted  that  that 
was  after  be  bad  left  the  store,  and  wbiie 
he  was  at  a  certain  walnut  tree,  which,  by 
actual  lueasurement.  Is  distant  from  the 
store  aboat  one-third  of  a  mile.  And  It 
was  proved,  moreover,  that  the  wind  was 
blowing  at  tbe  time  In  tbe  direction  of  the 
■tore  from  tbe  tree.  In  this  state  of  tbe 
evidence  the  coart  instructed  tbe  Jury  as 
follows:  "That  unless  the  Jury  believe,  be- 
yond a  reasonable  doubt,  that  tbe  death 
iJt  the  deceased  ensued  from  a  blow  or 
blows  received  at  the  hands  of  the  prison- 
er and  not  by  burning,  they  must  acquit 
the  prisoner.  ** 

The  case  having  been  thus  submitted  to 
the  juTjt  they  found  -Qie  prisoner  guilty  of 
murder  In  the  flret  dcgrw,  and,  as  we 
think,  correctly.  Tbe  Indictment,  it  is 
trne.  cbargeu  that  tbe  blows  were  iyflicted 
on  the  right  sidu  of  tbe  head  ol  the  de- 
ceased, whereas  the  proof  Is  they  were  on 
the  left  side;  butthls  is  not  such  a  discrep- 
ancy between  the  »IIeg»tA  and  the  proba- 
ta as  amounts.  In  legal  contemplation,  to 
a  variance.  At  common  law,  while  an  in- 
dictment tor  murdw  must  show  with  eer* 
talnty  In  what  part  of  the  body  the  de- 
ceased was  wounded,  tbe  same  strictness 
Is  not  required  as  to  tbe  evidence  neces- 
sa'ry  to  support  It.  It,  for  instance,  say 
the  authorities,  the  wound  be  stated  to 
be  on  the  left  side  and  proved  to  be  on  tbe 
right,  or  allefted  to  be  on  one  part  of  the 
body  and  proved  to  be  on  the  other,  tbe 
variance  Is  Immaterial.  S  Hale.  P.  G.  186. 
In  each  case  the  finbstance  of  the  Issue  Is 
proved,  and  that  is  sufficient.  1  Greenl. 
Ev.  §  65.  Ro  in  Lailer's  Case,  10  Grat.  706, 
it  was  held  to  be  no  more  necessary  to 
prove  that  the  wound  was  In  the  same 
part  of  the  body  In  which  It  Is  alleged  to 
have  been  than  it  Is  to  prove  the  length 
and  depth  of  the  wound  as  alleged  In  the 
indlctm«it.  Bee.  also,  2  Blsb.  Crim.  Proc. 
(8d£d.)§S25.  Tbe  Judgmentof  tbe  circuit 
court,  approving  the  verdict,  must  there- 
fore be  afnrmed. 


PBBUN  T.  C0H110irWBAI,TH. 

0upreme  Court  uf  .^^ij^^cf  Firv(n4a.  Ifvoh 

LtBOSKT— BVTDMNCS — 3  uaiiuIOTIOW. 

1.  Od  trial  for  the  larceny  of  a  pooket-book 
ooQtainlDK  $100  Id  money  and  a  ohecK  for  $10.79, 
Ihe  evidence  showed  that  the  pocket-tKX^  had 
been  lost  la  a  poUlo  mad.  The  nasi  day,  da> 


feodant,  a  colored  man,  nnsbls  to  either  tssA  or 

write,  in  passing  along  the  road^  sawaome  papera 
along  the  wayside,  and  picked  up  two  of  them, 
one  of  whluh  was  the  check  in  qaestion,  which 
was  made  payable  to  a  third  person,  and  did  not 
have  the  owner's  name  Uiereon..  On  the  saow 
day  defendant  showed  the  check  to  a  neighbor, 
who  was  unable  to  tell  him  what  it  was.  Soma 
weeks  after  this  defendant  aoddentally  dlsolosed 
his  Doaaession  of  the  check,  and  reiuctantly 
parted  with  it  in  payment  of  a  hill,  stating  tiiat 
the  check  had  been  given  him  in  payment  tor 
work  done.  Held,  tiiat  the  evldenoewas  notsnffl- 
oient  to  show  that  defendant  ever  had  poasosoioB 
of  the  pocket-book  or  its  oontents,  onept  th» 
check;  and  that,  as  there  was  nothing  to  show 
that  he  knew  the  owner  at  the  time  of  tbe  find- 
ing, and  as  the  owner's  name  did  not  appear  oa 
the  clieck,  s  oonvioUou  would  he  set  aside  aa 
without  evidence  in  its  support 

a.  Even  if  the  use  whioh  defendant  made  of 
the  check,  whioh  was  only  of  the  value  of  S10.7S, 
oonstitntM  a  conversUni  with  intent  to  steal, 
the  offense  is  only  tiiat  of  petit  larcmy;  and,  as 
such  conversion  occurred  in  a  oounty  different 
from  the  one  in  which  the  pocket-book  was  lost* 
the  county  court  of  the  latter  county  has  no  Jo- 
risdlotlon  of  the  matter. 
BzauBDsov,  J.,  dlBienUng. 

Brrortoclrcnlteourt,Oh>ueeatereoun^, 
Wm.  B.  TallaibiTOt  for  plaintiff  in  error. 
B,  Taylor  Seottt  Atty.  Gen.,  for  tbe  Com- 
monweal tb. 

Fauntlbrot.  J.  Tbe  plaintiff  In  error, 
Peter  Perrtn,  was.oa  tbeSd  day  of  Novem* 
b«-,  1880.  indicted  in  tbe  eoonty  court  oC 
Gloucester  county  as  follows:  "That 
Peter  Perrln,  on  tbe  aoth  day  of  October, 
1890,  In  tbe  said  county,  a  certain  leather 
pocket-book,  containing  one  hnndred  duU 
lars  In  United  States  currency  of  tbe  value 
of  one  hundred  dollars,  one  check  for  tlw 
payment  of  ten  dollars  and  seventy-nine 
cents,  signed  by  S.  Toutelott  A  Co.,  and 
payable  to  R.  A.  Roane  ft  Brother,  oi  the 
value  of  ten  dollars  and  sev«ity-n1ne  cents, 
the  said  pocket-book.  United  States  cur- 
rency, and  check,  at  tbe  time  of  commit- 
ting the  felony,  beingthe  property  of  B.  C. 
Tinsley.  the  proprietor  thereof,  feloniously 
did  steal ,  take,  and  carry  away. "  etc.  Up- 
on tbe  charge  formulated  In  tbe  foregoing; 
indictment  tbe  prisoner  was  tried,  coo- 
vlcted.  taBd  sentenced  in  tbe  eoonty  court 
of  Gloucester  county  on  ibe  14tb  day  of 
January,  1891,  to  be  confined  for  a  term  of 
two  years  in  the  peaitenttary.  to  wbicb 
said  Judgment  he  obtained  a  writ  of  error 
from  the  circuit  court  of  Gloucester  coun- 
ty, which  by  its  Judgment  rendered  on  the 
otb  day  of  February,  IHOl,  affirmed  tbe 
said  judgment  of  tbe  counti' court  afore- 
said. 

Tbe  evidence  in  the  record,  evw  that 
alone  wbicb  was  adduced  by  the  prosecu- 
tion, and  excluding  the  conflicting  testi- 
mony for  tbe  defense,  Is  plainly  ioauffici«at 
to  warrant  the  verdict  of  tbe  Jury  and  tlie 
Judgment  of  tbe  coort.  Tbe  eommon- 
wealtli*B chief  witness,  R.C.  Tinsley,  provas- 
that  on  a  Saturday  evening,  early  In  Au- 
gust, 1890,  he  lost  tbe  pocket-book  and 
contents  described  In  the  Indictment,  and 
alleged  to  have  been  stolen  out  of  his  talp- 
pocket,  on  tbe  public  county  road,  on  bla 
way  from  his  store  to  bis  home,  10  miles 
distant,  both  being  in  Oloneester  county. 
Peter  Perriu,  the  prisoner,  a  colored  man, 
with  a  family,  resident  inOlooceatsr  eovn- 
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ty  In  the  nelghboriiood  of  B.  C.  Tlnalej, 
who  could  neltfaer  read  uor  write,  In  paw- 
ing along  tbe  pnblle  road  on  a  Sunday 
moniing  early  In  Aagust.  (tbe  day  ol  the 
month  not  stated, bntpremimablyttaenext 
day  after  tbe  Saturday  erenlng  when  Mr. 
Tlnnley  eays  be  lost  the  pocket-book  on 
the  public  road  going  from  hie  store tu  his 
faome,)  left  tala  hone*  to  go  down  to  a 
arigbbor,  Moms  tiayie,  and  saw  some  pa- 
pers scattered  by  the  wayside,  two  of 
whlcta  he  picked  np,  and  upon  arrlTlng  at 
flayle'a  home  he  told  tiayle  of  the  circum- 
ataneea.  and, showing  one  of  the  papers  to 
him,  asked  hltn  what  It  was.  Gayle  totd 
him  that  be  could  not  read  or  write,  and 
he  did  not  know  what  It  was.  Perrln 
then  pat  thepaper  In  bis  money  purse,  and 
kept  It  there  for  several  weeks  until  be 
went  down  tor  his  wagon  or  bns^y  to  Mr. 
Forrest'sebop  In  Mathewseonnty.  These 
facts  are  not  contradicted,  nor  are  they 
In  conflict  with  any  of  tbe  testimony  for 
the  commonwealth.  R.  H.  Forreet,a  wlt- 
neeefor  the  commonwealth,  testlfled:  "I 
keep  a  work-shop  In  Mathews  county. 
Some  tdme  last  August  Feter  Perrln 
broi^ht  a  boirgy  to  my  shop,  which  I  re- 
paired for  talm.  A  we^  or  two  afterwards 
he  came  after  It.  My  bill  amounted  to 
4S.  He  took  out  92  and  offered  me,  and 
said  that  was  all  the  money  he  had.  I 
saw  a  paper  In  his  puree,  and  asked  blm  if 
tbat  was  not  a  check.  He  said  be  was 
sorry  I  had  seen  It;  that  he  had  not  In- 
tended for  me  to  eee  It.  I  asked  him, 
*  Why?*  He  said  because  he  did  not  want 
to  break  It;  thatU  be  broke  It  he  would 
•pend  It.  He  objected  to  my  baring  the ' 
cheek.  I  told  blm  as  he  had  the  check  and 
eoald  pay  me,  he  could  not  get  the  buggy 
without  paying  me  what  be  owed  on  It. 
After  some  time  he  consented  for  me  to 
hare  It.  He  told  me  tbat  be  had  been 
working  for  R.  A.  Roane  ft  Brother  in  tbe 
highlands*  and  that,  not  having  tbe 
money  .to  Mttle  with  him.  they  had  given 
blm  theeheek  In  payment.  He  banded  me 
the  check,  and  I  saw  it  was  for  $10.79. 
Mr.  Ttnsley's  name  was  not  on  the  check, 
and  [I]  did  not  know  that  Mr.  Tlnsley 
had  any  connection  with  it.  I  told  blm 
to  Indorse  It,  and  I  would  pay  him  tbe  dif- 
ference between  it  and  my  bill.  Be  said 
he  conld  not  write.  We  went  over  to  the 
blacksmith's  shop  of  Hr.  Atberton,  my 
blacksmith,  to  Indorse  It.  Mr.  Atherton 
did  write  bis,  Peter  Penin's,  name  un  the 
back  of  the  cheek.  I  paid  him  the  differ- 
ence in  cash.  95.79.**  There  is  no  evidence 
Id  the  record  that  the  prisoner,  Peter  Per- 
rln, had  ever  seen  or  had  in  his  possession 
tbe  poeket-boofc.  (which  Mr,  Tlnsley  says 
be  lost  on  the  pablle  road,  and  whieh  may 
bare  been  found  by  any  one,  and  some  one 
who  coald  read,  and  who  took  the  money 
out  of  it.  and  threw  away  the  papers 
which  It  contained,)  or  that  he  had  pos- 
session of  any  of  the  contents  of  the  lost 
pocket-book  other  than  this  check  for  f  10.- 
79.  not  payable  to  Mr.  Tlnsley.  and  which 
did  not  hare  Mr.  Tlnsloy's  name  upon  its 
face  or  npon  its  back. 

The  eridence  of  tbe  commonwealth  not 
•only  falls  to  prove  the  felony  charged  In 
the  Indictment  agabist  the  prisoner,  but  It 
pruree  the  inosecatlon  oat  <a  the  Jorlsdle- 
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tion  of  the  county  court  of  Gloucester 
county,  because,  even  It  the  hesitating  and 
unwilling  yielding  of  Feter  Perrln  to  the 
persuasion  and  demand  of  the  witness 
Forrest  to  convert  and  pass  to  him  the 
check  as  the  only  condition  upon  which 
he  would  let  him  have  his  buggy,  weeks 
after  be  had  found  it,  can  be  held  to  be  a 
conversion  aalmo  ftirandi.  It  was  not  only 
not  coincident  with  thefindlng.but  It  was 
in  the  county  of  Mathews,  and,  being  only 
tor  the  value  of  $10.79.  it  would  prove 
only  the  offense  of  pstit  larceny  at  most. 
The  mere  possession  of  goods  wblch  bare 
been  actually  lost  does  not  furnish  any 
conclusive  or  even  prima,  facie  proof  of 
guilt, — of  itself  it  does  not  raise  tbe  sus* 
piclon  of  gnilt.  "To  constitute  larceny  in 
the  finder  of  goods  actually  lost,  it  Is  not 
enungh  that  the  party  has  general  means 
by  the  nse  of  proper  diligence  of  diseorer. 
Ing  the  true  owner.  He  must  know  tbe 
owner  at  the  time  of  the  flndlng,  orthe 
(ioods  mast  bave  some  mark  about  them, 
understood  by  him,  or  presumably  known 
by  him,  by  which  the  owner  can  be  ascer- 
tained, and  be  must  appropriate  them  at 
the  time  of  finding,  with  intent  to  takeen- 
tire  dominion  orerthan."  Hunt  r.Com., 
18  Grat.  767;  Tanner's  Case,  14  Orat.  685; 
SBiBh.  Cilm.  Law,  S  882.  The  verdict  of 
the  ]nry  is  contrary  to  the  law  and  the  ev- 
idence, and  It  mnst  be  set  aside;  and  the 
Judgment  of  theclrcnit  court  affirming  the 
errunpous  Judgment  of  the  county  court 
of  Gloucester  county  is  erroneous,  and 
both  of  the  said  Judgm^ts  must  be  re- 
versed and  annulled. 

RiCHABnsoN,  J.,  dissents. 


Wttbbvillb  Ins.  ft  Bko.  Co.  v.  Stultz. 


Tni  ImiuMtni— AonoN  on  Fouor—Bswnn  or 

PBOOBSI— BVIDBXCB~lN8TBUOnOira. 


1.  The  fact  that  an  insuranoe  company  also 
does  a  hankiiiff  business  does  not,  in  an  action  on 
a  poUoy,  necessitate  the  Berrloe  of  prooesB  on  It 
in  the  mode  prescribed  for  service  or  process  on 
banks;  and  where  the  action  is  brougbt  in  the 
oounty  in  which  the  property  was  situatod,  and 
there  Is  no  agent  of  the  company  resident  In  that 
county,  the  prooess  may  be  served  by  publica- 
tion, as  proTidad  by  Code  Va.  |  SSSSl  tx  aervloa 
against  corpcratloiis  generally  with  tua  exception 
of  banks. 

3.  In  an  action  on  a  policy  of  fire  losarance 
oovering  a  lot  of  tobacco,  a  question  propounded 
by  defendant  to  a  witness  as  to  what  oommlaslon 
he  was  to  receive  if  he  sold  plalntUTs  tobaooo  fa 
properly  excluded  as  Irrelevant 

8.  An  instruoUon  that  the  insored  was  bound 
to  disclose  every  matcorial  fact  wblch  at  the  time 
of  the  issuance  of  the  polioy  would  have  infln- 
enoed  the  company  in  issntag  or  refusing  It,  or 
whiob  would  have  Induced  the  demand  <«  a 
higher  rate,  Is  properly  refused,  as  the  Insured 
most  have  knowledge  of  the  exlstenoe  of  the 
fact  or  of  its  materiality  before  the  policy  can  be 
arched  for  hla  failnre  to  dlsoloae  it. 

4.  Where  the  policy  oont^ns  many  qoestlon* 
aa  to  facts  deemed  by  the  company  material  to 
the  risk,  the  insured  is  bound  to  disclose  only 
such  matters  as  mav  be  inquired  about  by  the 
company;  and  therefore  an  Instruction  that  the 
policy  is  vitiated  by  the  failure  of  the  insured  to 
disclose  the  fact  that  the  tobaooo  was  damaged 
and  unsalable  vriian  he  obtained  the  policy  is 
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properly  refused,  whm  no  nudi  Inqvlrywu 
maae  by  the  company. 

6.  seithur  is  tbe  insured  bouod  to  disclose 
tbe  particulars  of  his  title  unless  the  same  is  in- 
quired about,  or  QQlesB  it  is  made  iEDpeTatire  on 
Dim  by  some  condition  of  tbe  policy;  and,  in  the 
absence  of  such  InQUlry  or  condition,  it  is  proper 
to  refuse  an  Instruction  that  the  policy  is  vitiated 
If,  at  the  time  of  Its  issuance,  the  insured  owed 
on  the  tobacco  an  amount  equal  to  its  valae. 

8.  Where  the  insured,  on  his  application  f(nr 
the  poli<7,  correctly  represented  the  bulldlnf  in 
which  the  tobaoeo  was  stored  as  a  tobacco  no- 
tory,  an  InstracUon  that  such  reproMotation 
amounts  to  a  wamnty  by  ttie  insnfed  as  to  the 
character  of  the  bnilduif  is  properly  nfnaed  as 
misleading. 

7.  In  an  action  on  the  policy,  defendant's  evi- 
dence showed  that  plaintiff  misrepresented  the 
character  and  value  of  the  tobacco,  that  the  to- 
baoeo was  in  fact  unsalable,  Cbat  it  was  destroyed 
within  nine  days  after  the  issuanoeof  the  policy, 
and  that  plaintifl  bad  offered  no  explanation,  ex- 
oept  that  ne  thought  that  the  fire  was  the  work  of 
an  incendiary,  naintlff's  evidence  showed  that 
he  had  made  no  misreinresentations,  and  that  the 
tobaooo  was  valuable  and  salable.  Held  that,  on 
writ  of  error  after  a  verdict  in  plaintiff's  favor, 
the  supreme  court  of  appeals  must  reject  such  of 
defeodanfa  evidence  as  ia  in  oonfllot  with  that 
of  ^alntill,  and  that  the  Terdtot  ooald  not  be  aet 
aelae  as  oontiary  to  the  erldenoe. 

BlOEAKosoir,  J.,  dissenting. 

D.  8*  Felree,  tor  plaintiff  In  error.  Pern- 
troaa  4t  Barila,  for  defendant  In  error. 

Laoy,  J.  Thle  Ib  a  writ  of  «Tor  to  a 
Judgment  ol  the  circuit  conrt  ol  Henry 
county  rendered  at  the  July  special  term* 
1888.  The  action  Is  trespass  on  the  case  In 
aaaumpait  aKalnst  tbe  Wythevltle  Insor- 
ance  &  Banking  Company  by  the  defend* 
ant  in  error,  L.  B.  Stultz.  on  a  policy  of 
Insurance.  At  tbe  trial  the  defendaut 
moved  tbe  conrt  to  quash  the  process,  be- 
cause there  bad  been  no  personal  service 
on  the  company  In  any  way  whatever, 
and  that  the  order  of  publication,  which 
waM  the  substituted  process  resorted  to, 
was  Insufficient,  because  the  defendant 
company  was  a  bank;  which  motion  was 
overruled,  and  the  defendant  excepted. 
At  the  trlaltbderldeneewastaken  and  cer- 
tified, and  Instroctlone  given  and  r^sed, 
and  the  defendant  excepted  to  the  rul- 
ings of  the  court  against  him,  and  a 
verdict  was  rendered  against  the  defend- 
ant company;  whereupon  the  defendant 
moved  tbe  court  to  set  aside  the  verdict, 
and  grant  It  a  new  trial,  which  motion 
the  court  overrnled,  and  tbe  defendant  ex- 
cepted; whereupon  tbe  court  rendered 
Judjcment  in  accordance  with  the  rerdlct, 
and  the  defendant  brought  this  case  to 
this  court  by  writ  of  error. 

The  first  question  we  will  consider  is  as 
to  the  motion  of  the  defendant  to  quasta 
the  process  in  this  case  because  the  de- 
fendant la  a  bank.  The  statute  provides 
that  tbe  service  of  process  against  a  bank 
shall  be  upon  the  president,  as  provided 
by  section  322S  of  tbe  Code  of  Virginia. 
This  section  prorldes  that  service  of  pro- 
cess against  a  bank  may  be  on  its  presi- 
dent, cashier,  treasurer,  or  any  one  of  Its 
directors;  and  also  it  Is  there  provided 
that,  if  the  process  be  against  some  other 
curporatlou  chartered  by  tbis  state,  or 
by  some  other  state,  or  In  any  case.  If 
there  be  not  In  the  county  or  corporatltHi 


wherein  tbe  ease  Is  commenced  any  other 
person  on  whom  there  can  be  service  as 
aforesaid,  or  any  aeent  of  the  curporar 
tion  against  which  tbe  case  is,  (unless  It 
be  a  case  against  a  bank,)  or  on  any  per- 
son declared  by  the  laws  of  this  state  tu 
be  an  agent  of  such  corporation,  and  It 
there  be  no  such  agent  In  tbe  ^county  or 
corporation  wbereln  tbe  case  Is  com- 
menced, on  afBdavlt  of  that  fact,  and  that 
there  Is  no  other  person  In  snch  county 
or  corporation  on  wblcb  tberecau  be  serv- 
ice as  aforesaid,  publication  of  a  copy  (rf 
tbe  process  or  notice  once  a  week,  for  four 
weeks,  shall  be  a  sufficient  service  of 
such  process  ornotlce.  The  defendant  was 
called  a  banking  as  well  as  an  insurance 
company,  but  with  its  bnsineBa  as  a  bank 
the  plaintiff  has  in  tbis  suit  no  concern. 
The  said  defendant  company  was  and  Is 
doing  business  as  an  Insnrance  compa- 
ny, and  the  suit  is  upon  a  contract  of  in- 
surance, made  by  the  said  company  in  the 
county  where  this  suit  was  commenced; 
nnd  section  8314  of  tbe  Code  proTldeo 
that  any  action  of  law,  if  It  be  to  recover 
a  loss  under  a  policy  of  insurance  ^tbw 
npon  property  or  life,  may  be  commenced 
in  the  county  or  corporation  wbereln  the 
property  Insured  was  situated,  or  the  per- 
son whose  life  was  Insured  resided,  at  the 
date  of  the  policy.  It  appeared  by  affida- 
vit that  no  agent  of  the  company  reidded 
in  this  county  upon  whom  prooeu  could 
be  served,  and,  it  being  against  an  tnaar^ 
ance  company.  It  was  properly  commenced 
In  the  county  where  the  property  Insured 
was  situated ;  and  being  so  commenced 
there,  and  there  being  no  agentof  tbe  said 
company  residing  there  on  whom  process 
could  be  served,  an  order  of  publication 
was  proper  In  the  case.  That  the  defend- 
ant company  at  other  times  did  bnatnees 
as  a  bank  is  immaterial.  In  this  transac- 
tion It  was  dealing  as  an  insnrance  com- 
pany, and  the  action  was  upon  a  loss  un- 
der a  policy  of  Insurance;  and  It  was 
with  Its  character  as  an  Insurance  com- 
pany that  the  plaintiff  was  dealing,  and 
tbe  motion  to  quasta  tbe  procem  In  the 
case  was  properly  ovemiled,  as  the  same 
was  lawful,  regular,  and  ^together 
proper. 

The  second  assignment  of  error,  and 
which  Is  the  subject  of  tbe  second  bill  of 
exceptions.  Is  as  to  the  refusal  of  tbe  court 
to  compel  tbe  witness  Semple  to  disclose, 
at  tbe  Instance  of  the  drfendant,  what 
commlsBlon  was  paid  him  for  artllng,  or 
what  commission  he  was  to  receive  If  be 
sold,  the  plalntlfTs  tobacco.  The  witness 
objected  to  disclosing  what  commission 
he  was  to  receive  for  selling,  as  that  was 
his  private  business,  and  be  did  not  wish 
to  tell  it.  It  does  not  appear  in  what  re- 
spect that  question  was  germane  or  in 
any  wise  relate<]  to  the  Issue  to  be  tried. 
The  witness  was  engaged  In  selling  bis 
own  tobacco,  and  took  along  some  tor  tbe 
plaintiff,  and  did  not  sell  it.  The  commis- 
sion to  be  paid  him  was  irrelevant  to  the 
issue,  and  no  foundation  was  laid  forlts  In- 
troduction Into  tbe  trial  of  this  case,  and 
there  was  no  error  In  excluding  It. 

Tbe  third  assignment,  and  thesabject  of 
tbe  third  exception,  Is  as  to  tbe  action  of 
thedrcaic  court  in  excluding  tlie  auiwer 
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<a  the  witneflB  Terry,  whleb  disclosed  a 
rtatemeut  of  ttafrd  parties,  made  to  him. 
TbiB  was  hearsay  merely,  and  the  (act 
to  be  prored.  If  necessary,  coold  bare  been 
properly  proved  only  by  the  persons  bav- 
ins tile  knowledge  themselves,  and  a  re- 
port of  what  they  had  said  In  the  absence 
of  the  plaintiff  did  not  rise  to  the  diguity 
or  legal  evidence,  and  was  proper^  ex- 
daded. 

The  foorth  assignment  of  error,  and  the 
•nbject  of  the  f onrtb  exception,  is  as  to 
the  action  ol  the  court  In  refusing  certain 
Instructions  asked  by  defendant,  and 
gIvlDg  certain  others.  The  first  Instruc- 
tion asked  tor  by  the  defendant,  and  re- 
fused by  the  conrt,  and  which  is  Involved 
herein,  Is  as  follows:  ** Instmctlon  No.  3. 
The  court  instructs  the  Jury  that  any  fact 
which.  II  known,  would  have  influenced 
the  company  to  fix  a  higher  rate  of  pre- 
Dilam,  or  would  have  inflaenced  the  said 
company  in  Issalng  or  refusing  to  issue 
the  policy  in  question,  Is  material  to  the 
risk;  and  it  was  the  duty  of  the  plaintiff 
to  disclose  every  such  fact  when  be  made 
his  application  for  the  said  policy,  and 
the  (ailnre  ao  to  do  on  the  part  of  the 

Slain tlEt  vitiates  bis  policy."  The  next 
I  iBstmction  No.  4:  ^The  court  further 
Instructs  the  ]ary  that  if  they  believe  from 
the  evidence  that  at  the  time  the  plaintiff 
obtained  the  policy  saed  on  he  knew  the 
tobacco  insared  was  damaged,  and  not 
salable  on  tbe  markets,  and  failed  to  dls- 
doae  the  same  to  the  com  pany ,  and  it  they 
■hall  further  believe  that  the  knowled^^ 
of  said  (act  would  have  caused  the  com- 
pany to  refuse  to  Issue  the  said  policy, 
then  the  (ailnre  to  disclose  the  same, 
whether  (raudulont  or  not,  vitiates  the 
policy,  and  tbey  must  find  for  the  defend- 
ant." Tbe  next  is  Instruction  Ho.  5: 
'The  court  instructs  tbe  Jury  that  If  they 
beHeve  from  the  evidence  that  at  tbe  time 
tbe  plaintiff  obtained  the  policy  sued  on 
he  owed  on  the  tobacco  insured  an 
amount  equal  to  the  value  of  the  same, 
and  failed  to  disclose  tbe  same  to  the  de- 
fendant company,  and  If  tbey  shall  fur- 
ther believe  tbnt  the  knowledge  o(  that 
fact  would  have  caused  the  said  company 
to  refuse  to  issue  the  said  policy,  then  the 
failure  to  disclose  the  same  vitiates  the 
poUej,  and  they  must  find  for  the  defend- 
Mt.  The  next  is  as  follows:  "Instruc- 
tion No.  6.  The  court  Instructs  the  jury 
that  the  provision  in  the  policy  that  the 
bouHe  In  which  the  tobacco  Insured  was 
situated  was  occupied  as  a  tobacco  fac- 
toiy  is  a  warranty,  and  the  plaintiff  la 
bound  thereby;  and  If  tbey  shall  believe 
Iroro  the  evidence  that  the  said  building 
was  at  that  time,  and  at  the  time  of  the 
Are,  not  so  occupied,  and  that  a  knowledge 
of  that  fact  would  have  caused  tbe  com- 
pany to  have  refused  to  issue  tbe  policy, 
then  tbey  mnst  find  for  the  defendant." 
loBtmctlon  No.  7  la  as  (ollows:  "The 
cnort  farther  invtrncts  the  Jury  that  if 
they  believe  from  tbe  evidence  that  at  the 
time  the  plaintiff  obtained  the  policy  sued 
on  he  represented  to  the  company  that 
be  did  not  owe  (or  tbe  tobacco  insured, 
when  In  (act  he  owed  (or  the  same  to  an 
amount  equal  to  tbe  value  of  the  tobacco. 
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and  If  they  shall  further  beHeve  that  the 
knowledge  u(  this  fact  would  bare  caused 
the  defendant  company  to  refuse  to  Issue 
the  said  policy,  then  siicb  mlsrepresentao 
tlon  vitiates  tbe  policy,  and  tbey  must  find 
(or  the  defendant."  Instruction  No.  8.  as 
asked  for  by  the  defendant,  Is  as  follows: 
"The  court  further  Instructs  tbe  Jury  that, 
under  tbe  provisions  of  the  policy,  tbe 
misrepresentations  of  the  plaintiff  to  the 
afi^uta  of  the  company  at  the  time  of  the 
obtaining  o(  the  policy,  as  to  the  value  of 
the  tobacco  Insured,  amounts  to  a  war- 
ranty: and  if  Ihey  believe  from  the  evi- 
dence that  at  that  time  be  represented  the 
tobacco  to  be  worth  greatly  more  than  it 
was  In  fact  worth,  and  materially  over- 
valued tbe  same,  such  representation  vi- 
tiates the  policy,  and  tbey  most  find  tor 
the  driendant. " 

In  lieu  of  these  Instructions  as  asked 
for  by  tbe  defendant,  the  court  gave 
others,  as  follows :  In  lieu  of  the  foregoing 
Instruction  No.  3,  the  court  gave  the  fol- 
lowing, marked  "Instruction  A:"  "That, 
in  order  that  mlsrepreseutatlons  made  in 
procuring  Insurance  shall  have  the  effect 
to  make  the  pulley  void,  (unless  such  mla- 
repreaoitatlonH  be  warranties,)  such  mis- 
representations must  be  material  to  the 
risk,  and  must  have  influenced  the  Issuing 
of  the  policy;  and  whether  they  be  ma- 
terial to  the  risk  or  influenced  the  Issuing 
of  tbe  policy  or  not  are  qrestions  for  the 
jury  to  determine  from  the  evidence."  In 
lieu  of  the  fourth  Instruction  asked  by  tbe 
defendant,  the  court  gave  the  following, 
marked  "Instruction  B:"  "That  In  order 
for  tbe  defendant  company  in  this  snlt  to 
be  entitled  to  a  verdict  In  Its  favor,  on  the 
ground  that  tbe  policy  was  void  because 
of  misrepresentations  by  the  plaintiff  In 
procuring  the  insurance,  the  defendant 
company  must  prove  to  the  satisfaction 
of  tbe  Jury  that  the  plaintiff  made  such 
misrepresentations,  and  that  they  were 
as  to  matters  material  to  the  risk."  In 
lieu  of  tbe  fifth  instruction  asked  tor  by 
the  defendant,  tbe  court  gave  the  follow- 
ing, marked  "Instruction  C:"  "That  If 
one  applying  (or  insurance  state  (airly 
to  the  company,  or  Its  agent,  the  (acts 
required  by  tbe  contract  of  insurance  to 
he  stated,  or  it  such  (acts  be  known  to 
tbe  company  or  its  agent,  and  tiie  facts 
be  not  truly  stated  by  the  company,  or  Its 
agent  writing  the  policy,  tbe  company  wilt 
not  be  released  from  liability  by  such  fail- 
ure to  state  truly  the  facts  in  the  policy." 
In  lieu  of  the  sixth  Instruction,  as  asked 
for  by  the  defendant,  the  court  (^vethe 
following,  marked  "Instruction  D : "  "A 
mere  misrepresentation  of  tbe  value  of  tbe 
property  insured  does  not  vitiate  tbe  pol- 
icy, unless  tbe  overvaluation  be  gross  and 
clear,  such  as  munt  be  known  to  be  such 
by  the  insured,  and  not  known  tt*  the  in- 
surer, and  therefore  false  and  tranduleut." 
In  lieu  of  the  seventh  InRtructlon.as  asked 
(or  by  the  defendant,  the  court  gave  the 
fnllowing,  marked  "Instruction  E:" 
"That,  afa  a  rule,  tbe  Insured  ts  only  re- 
quired to  disclose  what  he  is  Interrogated 
as  to,  unless  the  terms  of  the  policy  re- 
quire Buffh  disclosure;  but,  whether  inter, 
rogated  or  not, it  tbe  Jury  believe  from  tbe 
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evidence  that  he  withheld  or  oniitte<l  to 
dtate  any  fact  materia)  to  the  risk  which, 
in  honesty  and  Kood  faith,  be  oaght  to 
<iare  conimnnicated.  with  the  design  and 
for  the  purpose  of  obtaining  the  Issuance 
^1  the  policy,  or  for  the  purpose  or  with 
the  deaifi^n  of  obtaining  the  same  at  a 
lower  premium  than  the  one  charged, 
then  tho  policy  Is  thereby  vitiated,  and 
4he  Jury  must  find  for  the  defendant. " 

It  is  Insisted  that  It  was  the  duty  of  the 
Insured  to  disclose  erery  fact  which,  if 
fcnown  To  the  company  at  the  time  of 
-the  issuance  of  the  policy,  would  hare 
Induced  the  demand  for  a  higher  rate,  or 
would  have  lofloenoed  the  company  In  Is- 
suing or  refusing  the  sutd  policy,  and  that 
the  circuit  court  should  have  so  Instructed 
-the  Jury,  as  asked  in  tbe  said  third  Instruc- 
tion; bat  this  cannot  betraa  anlesssocb 
material  fact  was  known  to  the  assured ; 
otherwise  the  assured  was  incapable  of 
•disclosing  them,  and,  If  known  to  him,  he 
cnust  also  have  known  that  the  supposed 
fact  was  material  to  the  risk.  The  third 
-Instraction  was  Incorrect,  and,  it  it  bad 
jbeen  ^ven,  would  have  tended  to  mislead 
cather  than  Instruct  tbe  Jury. 

As  to  the  doty  of  the  insured  to  make 
■♦very  dlsclosare  which  Is  material  to  the 
risk,  whether  questioned  concerning  the 
:«ame  or  not.  It  is  generally  true  that  tbe 
insured  Is  bound  only  to  disclose  such 
matters  as  may  be  iuqulred  about,  and 
not  the  particulars  of  bis  title,  unless  the 
«ame  is  inquired  about,  or  unless  it  ia 
made  imperative  upon  him  by  some  con- 
4]Ition  of  the  policy.  The  rights  of  the  In- 
surer are  sufficiently  guarded  by  having  It 
in  his  power  to  exact,  by  inquiry,  a  da- 
«cription  of  the  Interest  of  the  insured,  and 
t>y  the  recovery  being  limited,  In  case  of 
loss,  to  the  value  of  the  Interest  proved  at 
-the  trial.  As  was  said  by  Judge  Mongdbb 
-4n  Insurance  Co.  t.  Sheets,  S6  Orat.  878, 
■quoting  from  Morrison  v.  Insurance  Co., 
18  Mo.  262:  "The  man  who  asks  insurance 
•on  his  property  Is  not  aware  of  the  neces- 
sity of  disclosures  which  long  experience  In 
Insurance  otflces  has  shown  to  the  under- 
writer to  be  necessary,  and  to  hold  hts 
policy  void,  for  not  making  disclosures  of 
the  importance  of  which  he  Is  not  aware, 
would  be  gross  Injustice."   And  again: 

What  is  material  must  be  determined  up- 
on tbe  circnmstancefl  of  each  case.  What 
Is  material  in  one  rase  may  not  he  in  an- 
4ithtir,  and  so  a  wide  field  for  litigation 
will  be  opened.  Tbe  ends  of  Justice  will 
be  best  subserved  by  holding  the  assured 
^nly  responsible  for  fraud.  Insurance 
-companies  may  protect  themselves  by  tn- 
4]ulrie8  in  relation  to  these  things,  and 
After  filling  their  policies  with  so  roach  de- 
tail, and  so  much  mlontlm  of  Information 
In  regard  to  other  matters,  as  to  create 
the  Impression  that  they  are  satlsfletl,  to 
hold  that  they  are  not  bound  by  theircon- 
tract,  unless  Information  of  another  kind 
Is  communicated  by  the  assured,  wblch  Is 
not  sought  for,  would  be  enabling  them  to 
<ommit  therankest  Injustice.**  And  Judge 
MoKCUUB  adds:  "These  views  are  very 
strong  and  I  am  decidedly  of  opinion  that 
they  are  correct.  Nothing  more  need  be 
.added  to  tfaem."  In  Clark  t.  Insanince 


Co.,  8  How.  235.  It  is  said  tbe  relation  of 
tbe  parties  la  eotlrely  cliaDged,  if  tbe  In- 
snrer  asks  no  Information, and  tbetnsnred 
makes  no  representations.  But  when  rep- 
resentations are  not  asked  nor  given,  and 
with  only  this  general  knowledge  the  in- 
snrer  chooses  to  assumethe  risk,  he  must 
be  presumed,  in  point  of  law.  to  do  so  at 
his  peril.  In  this  case  the  policy  was  la* 
sued  on  a  mererequestto  insure. and  with- 
out any  atatemeni  as  to  these  ttalnga  now 
contended  for. 

As  to  thesixth  Instruction,  that  theatata- 
ment  that  the  house  was  a  tobacco  facto- 
ry was  a  warranty,  this  Instruction  was 
calculated  only  to  mislead  tbe  Jurybysng- 
gestlng  that  there  was  some  dlspate  npon 
this  point,  and  that  there  was  some  evi- 
dence to  the  contrary;  whereas,  the  evi- 
dence everywhere  shows  that  the  building 
was  a  tobacco  factory,  and  nothing  else, 
and  there  is  no  testimony  to  tbe  contrary 
whatever;  and  moreover,  the  fact  that 
tbe  agent  effecting  the  insurance  was  fuUy 
Informed  and  entirdy  familiar  with  the 
building  in  qnestlon  Is  proved, and  not  de- 
nted ;  and,  being  so  known  to  the  Insurer, 
the  said  Instraction  was  Irrelevant;  and 
when  the  Insurer  knows  tbe  altoatlon  of 
the  building  before Insnrancebelseatupped 
from  setting  up  a  misstatement  In  rtfernioe 
thereto  in  tbe  application.  Wood.  Ins.  p. 
290,  and  authorities  cited.  But,  as  we 
hare  said,  there  was  no  evidence  tending 
to  ehowany  misrepresentationaaa  to  thla. 
and  the  fact  plainly  appeared,  and  was 
uncontradicted,  and  the  inslmetion  was 
Inapplicable  to  any  phase  of  this  case,  and 
was  irrelevant,  and  properly  rejected.  And 
we  may  add  that  an  oral  application  (or 
insurance,  although  referred  to  in  tbe  pol- 
icy, does  not  thereby  tMcome  a  warranty. 
Tbe  vurbal  statements  made  by  the  as- 
sured are  merely  repreaentations,  which. 
If  not  frandnlent  and  material  to  the  risk, 
do  not  avoid  the  policy.  Nothing  ean  be 
Incorporated  Into  or  be  said  to  be  a  part 
of  a  written  contract,  except  It  is  in  writ- 
ing, and  the  danger  of  permitting  such  a 
doctrine  to  gain  a  foot-hold  is  readily  per^ 
celled.  It  would  be  of  very  dangerous 
consequences  to  add  a  conversation  that 
passed  at  the  time  as  part  of  tbe  wrttteu 
agreement.  In  all  cases  where  verbal  rep- 
resentationa  nre  madematerial  tothertak, 
they  may  be  shown  for  tbe  purpose  of  es- 
tablishing fraud  on  the  part  of  the  as- 
sured. But  even  though  such  statementa 
are  false,  if  they  are  honestly  made,  tbe 
policy  Is  not  avoided.  They  mast  t>e  both 
false  and  fraudulent  to  have  that  effect. 
Wood.  Ins.  p.  900,  and  authorities  cited, 
page  207,  S  90;  paM  889,  8  43i;  Insur- 
ance Co.  V.  Weill,  iHGrat.  8f«;  Insurance 
Co.  V.  Wilkinson,  18  Wall.  232;  Inanranee 
Co.  V.  West.  76  Va.  582;  National  Bank  v. 
Insurance  Co.,  95  D,  B.  673. 

Instraction  No.  7  was  property  refused 
for  reasons  already  stated.  No  inquiry 
was  made  of  him  about  what  he  owed, 
and  such  an  inquiry  would  have  been  no* 
usual  and  novti.  It  it  had  been  made. 
There  was  an  Inquiry  as  to  Incnmbranea 
In  the  policy,  but  there  was  no  Incum- 
brance tbereon ,  and  no  instruction  Is  asked 
concerning  it.  There  waa  no  error  in  the 
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artlon  of  tbe court  in  giving  orrefuBtugthe 
said  InstructloDB  given  or  re(nsed,and  the 
aBHlgnmeot  of  error  coDcemlng  tbe  same 
must  be  OTermled. 

Tbe  next  awignment  of  error,  which 
la  the  anbject  of  tbe  flftb  exception,  la  as 
to  tbe  action  of  the  court  In  overral- 
ing  tbe  motion  of  tbe  defendant  to  set 
aside  tbe  verdict  In  the  case  found  by  the 
Jury,  and  rendering  Judgment  theroon  In 
accordance  with  Its  terms.  In  considera- 
tion of  this  motion  we  will  remark  that 
tbe  eTldence  herein  la  certified,  and  under 
oor  law,  upon  writ  of  error  here,  we  most 
eonrider  the  same  as  npon  a  demurrer  to 
tbe  evidence. 

Tbe  defeniw  made  to  the  action  Is  that 
tbe  plaintiff  mlsrepmsented  the  charac- 
ter and  ralne  of  the  tobacco  Insured; 
that  the  Insured  tobacco  was  not  sat* 
able,  was  unsound  and  sour,  and  g:row- 
Ing  dallj  worse;  that  tbe  same  was  not 
stored  in  a  tobacco  factory,  as  repreeent* 
«d,  bat  In  an  onthonse  in  tbe  country, 
dosed  for  more  than  a  year,  and  that  the 
facta  were  not  known  to  tbe  agent  of  the 
company  who  Issned  tbe  policy,  bnt  re- 
liance was  placed  on  the  statements  of  the 
Insured,  and  tbey  were  untrue;  that  tbe 
fire  oticarred  nine  days  after  the  Insurance 
was  effected;  and  that  tbe  plaintiff  otf«>rB 
no  explanation,  except  that  bethougbt  It 
was  tbe  act  of  an  Inceadiary;  that  tbe 
plalntIB  left  home  the  night  of  the  fire, 
and  was  three  miles  distant,  and  was  ap- 
prised of  the  fire  at  about  9  o'clock,  and 
fie  did  not  go  to  the  scene  of  tbe  fire; 
that  his  tobacco  bad  been  rejected  as  sour 
by  dealers  in  various  cities ;  and  there  la 
In  tbe  cCTttflcate  of  evidence  in  tbe  record 
certain  evidence  wbicb  tbe  defendant 
offered  to  that  effect.  On  the  other  hand, 
the  plaintiff  offers  evidence  adduced  at  the 
trial  to  tbe  effect  that  the  agent  of  tbe 
company  was  aware  of  the  location  of  the 
factory,  and  all  about  it;  that  the  tobac- 
co was  worth  from  ¥6,000  to  $7,000;  that 
be  fully  disclosed  to  the  agent  of  the  com- 
pany tbe  character  of  his  tobacco,  and  tbe 
several  grades,  and  tbe  prices  put  on  each ; 
that  he  was  not  asked  whether  there  was 
any  money  due  on  the  tobuccu.  and  that 
there  was  not  any  incnmbrance  ou  the 
said  tobacco;  that  the  Insurance  was 
placed  by  tbe  agent  in  several  companies, 
and  thatbe.theln8Dred.  did  notknow  what 
companies  would  be  given  the  risk;  that 
his  tobacco  was  good,  and  not  nnnound ; 
and  that  on  the  night  of  the  fire  he  was 
at  bis  brother-in-law's  house,  where  his 
wife  was  staying;  that  be  was  sick  In  bed, 
on  an  Inclement  night,  with  tonsilltls; 
and  tbat  he  did  not  go  In  the  night  to  the 
aeene  of  the  fire  (1)  because  he  was  alck 
with  a  dlaease  whteb  would  have  been  ag- 
gravated by  exposure,  and  (3)  because 
be  understood  that  the  building  was  hope- 
lessly  burning,  and  be  could  do  no  good 
by  colng  there  in  tbe  night  only  to  see  it 
bnrii.  The  witness  A.  D.  Stultz  says  the 
estimate  of  the  value  of  the  tobacco  burned 
was  largely  less  than  the  actual  value  of 
the  tobacco;  that  the  house  where  It  was 
stored  was  a  tobacco  factory  when  tbe  In- 
saranee  was  effected,  and  at  the  date  of 
the  fire:  tbat  the  tobacco  was  soond  and 
T.l38.B.na2— 6 


good,  and  not  sour  or  unsound;  and  that 
be  bad  examined  It,  and  knew  It  well. 
Another  witness,  J.  W.Burch,  says  he  had 
examined  three  grades  of  this  tobacco, 
and  found  tbem  sound;  that  they  were 
good  and  sound,  and  no  sourness  about 
them :  thatonegrade  was  especially  good. 
Upon  this  state  of  the  evidence  thejnry, 
the  proper  triers  of  tbe  facts,  based  their 
verdict  upon  the  evidence  of  the  plaintiff, 
apparently;  and  in  considering  the  same 
here,  upon  writ  of  error,  we  must  reject 
the  evidence  of  the  defendant  which  Is  In 
conflict  with  tbe  plaintiff's  evidence.  This 
role  being  applied,  the  verdict,  in  the  light 
of  tbe  plaintiff's  evidence,  and  of  soch  evi- 
dence of  tbe  defendant  as  can  be  consid- 
ered, appears  to  be  right,  and  there  is  no 
error  In  the  action  of  the  circuit  court  In 
overruling  tbe  motion  for  a  new  trial, 
and  in  refusing  to  set  aside  the  verdict  as 
contrary  to  the  law  and  tbe  evidence.  Up- 
on tbe  whole  case,  as  disclosed  by  the 
record,  we  perceive  no  error  in  tbe  J odg- 
ment  of  tbe  circuit  conrt  herein*  and  tne 
same  mnst  be  afilrmed. 

EiOBABiwoM,  J.,  dissents. 


NRW  ENULiNn  MORTGAOB  SBCDKITT  CO. 

V,  McLaughlin. 

{Supreme  Court  of  Georgia.  Maroh  16, 189L) 
CoNFLiOT  ov  Laws— IsTsassT. 
Where  a  note,  ezecnbed  in  this  state,  li 
made  payable  in  the  state  of  New  York,  and  Is 
secared  by  a  mort^rage  which  stipulates  "that 
tbe  cootract  embodied  in  this  mortgage,  and  the 
note  secured  hereby,  shall  in  all  rrapects  be  oou- 
stroed  according  to  the  laws  of  Georgls, "  and  the 
note  on  Its  faoe  bean  interest  at  the  rateof  8  per 
cent  per  annum,  the  same  belnglegal  in  Gtooiwia, 
tbe  entire  amount  of  socb  Interast  Is'  collectTble 
in  this  state,  notwltbstauding  tbe  maximum  l^al 
rate  of  Interest  in  the  ^ta  of  Kew  York  be 
less  than  8  per  oent. 

{Syllattug  by  the  Court.) 

Error  from  superior  conrt,  Marion  coun- 
ty; SurrH,  Judge. 

W.  E.  SimwoDs,  for  plaintiffs  In  error. 
Tboraton  A  Cameron  and  B.  F.  McLaagb- 
lln,  for  defendant  In  error. 

IjUmpkik,  J.  McLanghllu  gave  bis  note 
to  tbe  New  England  Mortgage  Security 
Company,  promlalng  therein  to  pay  inter- 
est from  Its  date  nt  tbe  rate  of  8  per  cent, 
per  annum,  and  secured  tbe  same  by  a 
mortgage  on  land  In  Georgia,  containing 
the  stipulation  quoted  In  the  above  head- 
note.  Tbe  note  was  made  payable  In  the 
city  of  New  York.  Plaintiffs  foreclosed 
said  mortgage  in  tbe  superior  court  of 
Marion  county.  Tbe  defense  was  that, 
ttaenottt  betngmade  payable  in  New  York, 
it  mnst  be  enforced  according  to  the  laws 
of  that  state ;  and,  as  the  maximum  legal 
rate  of  Interest  In  said  state  is  6  per 
cent.,  the  note  Is,  for  this  reason,  on  Its 
face  usurious.  Plaintiffs  recovered  the  full 
amount  appearing  to  be  due  on  the  face 
of  the  note,  and  a  motion  was  made  for  a 
new  trial  by  tbe  defendant,  which  was 
granted  by  tbe  court  below.  We  presume 
tbe  new  trial  was  granted  on  the  ground 
tbat  the  note  was  osnrioas,  because  tbe 
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motion  contains  no  other  groand  upon 
which  It  could  hare  been  granted.  The 
only  queBtioD  presented  by  the  record  for 
our  determination  Is  whether  or  not  this 
note  was  affected  with  usury  for  the  rea- 
son stated.  The  question  whether;  or  not 
a  note,  made  payable  In  a  different  state 
than  that  In  which  It  is  executed,  and 
bearing  a  fflven  rate  ot  Interest  legal  in 
the  state  where  made,  Is  usortous  when 
the  contract  rate  ot  interest  expressed 
therein  Is  higher  than  the  legal  rate  pre- 
scribed In  the  state  where  payable,  has 
been  often  and  fully  discussed  by  many 
courts  and  text-writers.  But  for  the  fact 
that  so  mnch  contrariety  of  opinion  has 
been  expressed  upon  the  question,  the 
writer  would 'deem  It  a  plain  one,  especial- 
ly where  the  contract  Itself,  as  in  tlie  pres- 
ent case,  proTldeH  that  It  shall  be  In  ell  re- 
spects construed  by  the  laws  ot  the  state 
In  which  It  Is  made.  Deferring,  however, 
to  the  large  number  of  respectable  author- 
ities entertaining  a  different  view,  some 
discussion  of  the  question  will  be  now  at- 
tempted. In  the  first  place,  It  would  seem 
that  the  parties  themselves  are  the  best 
Judges  of  what  they  wish  to  accomplish 
by  their  contract,  and  if  such  contract 
contains  no  provision  per  m  illegal,  vi- 
cious, or  contrary  to  public  policy,  it 
ought  to  be  enforced.  It  has  often  been 
held  that  parties  will  uot  be  allowed  to 
make  contracts  to  be  performed  in  an- 
other Jurisdiction  tor  the  purpose  of 
evading  the  usury  laws  of  their  own  dom- 
icile, but  this  doctiine  can  have  no  appli- 
cation where  thp  maker  of  a  note  con- 
tracts consistently  with  the  laws  of  his 
own  state.  Many  authors  and  Judges 
have  laid  down  the  rule  that.  In  cases  of 
this  kind, effect  should  be  give  to  the  act- 
ual Intention  of  the  parties  as  to  what 
rate  of  Interest  should  prevail,  and  under 
what  law.  And  some  go  to  the  extent  ot 
holding  that  this  intention  may  be 
gathered  from  facts  and  circumstances  at- 
tending the  transaction,  and  outside  of 
the  note  Itself.  If  In  Georgia,  where  8  per 
cent.  Interest  la  legal,  a  resident  of  this 
state  desires  to  make  himself  liable  for 
that  rate  upon  a  note  to  be  paid  in  anoth- 
er state.and  deliberately  undertakes  so  to 
do.  It  Is  difficult  to  conceive  any  good  rea- 
son of  morals  or  policy  why  this  should 
not  be  allowed.  If  In  such  a  note  no  rate 
of  Interest  were  specified,  the  rate  prevail- 
ing In  the  state  where  the  contract  was 
to  be  performed  would  he  that  collected : 
and  this  conclusion,  it  seems,  Is  arrived 
at  In  many  decisions  mainly  on  the  Idea 
that,  wherethe  contract  Is  silent  as  to  tlie 
rate  of  interest,  it  is  presamed  that  the 
parties  intended  that  the  legal  rate  ot  the 
place  where  the  paper  is  payable  should 
apply.  In  his  work  on  Contracts,  (sec- 
tion 1872.)  Mr.  Bishop  states  as  a  general 
rule  that '*a  contract  valid  where  made  Is 
valid  everywhere,  and  one  Invalid  where 
made  Is  everywhere  Invalid."  Again,  In 
section  1888.  he  says:  ** If  the  agreed  inter- 
eat  is  lawful  in  the  state  where  the  bar- 
gain is  entered  Into,  the  courts  of  this 
state  will  enforce  the  contract,  though  the 
payment  Is  by  Its  terms  to  transpire  In 
another  state,  where  It  is  unlawful;"  cit- 


ing Thornton  v.  Dean.  19  S.  C.  688 ;  Pan- 
coast  V  Insurance  Co.,  79  Ind.  172;  Blch- 
ardson  r.  Brown,  9  Bazt.  242;  Lindsay  t. 
Hill,  6tt  Me.  212;  Sheldon  v.  Haxtnn,  91 
N.  T.  124.  In  1  Daniel.  Neg.  Inst.  $  922.  the 
case  of  Depan  v.  Humphreys,  8  Mart. 
(N.S.)  l.is  mentioned,  holding  that  a  note 
made  In  Louisiana,  bearing  10  per  cent, 
interest,  which  was  l^al  in  that  state, 
would  not  be  usurious,  hut  valid,  though 
payable  in  New  York,  where  all  contracts 
to  pay  more  than  7  per  cent,  were  at  that 
time  UBurtoas;  and  the  author  remarks 
that "  the  like  view  has  been  recognized 
and  adopted  In  numerous  cases,  and  may 
be  regarded  as  a  recognized  principle  of 
English  and  AinerlcanJurlsprudence;'*  cit- 
ing many  authorities.  The  same  doctrine 
Is  set  out  In  2  Kent,  Com.  p.  *460.  as  fol- 
lows: ''If,  however,  the  rate  of  loterest 
be  specified  In  the  contract,  and  It  be  ac- 
cording to  the  law  of  the  place  where  the 
contract  was  made,  though  that  rate  be 
higher  than  is  lawful  by  the  law  of  the 
place  where  payment  was  to  t>e  made, 
the  specified  rate  of  interest  at  the  place 
of  the  contract  has  been  allowed  by  the 
courts  of  justice  In  that  place,  for  that  la 
part  of  the  substance  of  the  contract." 
Mr.  Randolph,  in  his  work  on  Commercial 
Paper,  (volume  1,  %  48,)  says:  "In  de- 
termining whether  a  bill  or  note  is  usuri- 
ous, the  courts  have  leaned  noticeably  to 
decisions  sustaining  the  Instrument,  If 
valid  by  the  law  of  any  place,  whether  of 
contract  or  of  payment,  and  this  some- 
what In  disregard  of  any  general  rule.  If 
a  different  rate  ot  Interest  Is  fixed  by  law 
In  the  place  ot  contract  and  of  payment, 
the  parties  may  elect  dther  rate  to  govern 
thdr  contract.  Thus  they  may  choose 
the  rate  of  the  place  ot  payment,  that  be- 
ing the  higher;  or  the  rate  of  the  place  ol 
contract,  If  thHt  Is  the  higher."  The  doc- 
trine above  quoted  seems  to  proceed  ud 
the  idea  that  the  Intention  of  the  parties 
should  govern.  To  the  same  effect,  see  2 
Pars.  Cont.  K8,  583. 

All  the  anthorltles  above  cited  refer  to 
notes  or  other  contracts  which  have  not 
In  them  a  distinct  stipulation  that  the 
contract  shall  bA  construed  acconllng  to 
the  laws  of  the  place  where  made.  A  re- 
cent Texas  case,  that  of  Dugan  v.  Lewis, 
14  B.  W.  Rep.  1024,  decides  the  precise  ques- 
tion presented  by  the  case  at  bar.  In 
that  case  a  note  bearing  u  rate  ot  interest 
which  would  have  been  usurions  in  New 
Tf>rk,  where  It  was  m&de  payable,  was 
executed  In  Texas,  and  secured  by  a  deeij 
of  trust  which  contained  a  stipulation 
identical  with  that  In  the  mortgage  made 
by  McLaughlin,  except  that  the  word 
"other" Is  there  lntroduc<>d  between  the 
words  "  all "  and  "  respects. "  In  a  careful- 
ly considered  and  well-prepared  opinion, 
Uenrt,  J.,  sets  forth  the  views  of  the  an- 
preme  court  ot  Texas,  reaching  the  conclu- 
sion that  the  contract  in  question  was 
governed  by  the  usury  laws  of  Texas.  A 
large  numberof  anthoritles  are  referred  tt> 
and  diacuaaed,  which  need  not  be  noticed 
in  detail,  becaoee  that  opinion  speaks  for 
Itself,  and  Is  a  clear  and  able  exposition  ol 
the  law  on  this  subject.  We  wilt  observe, 
however,  that   the  learned  Justice  re- 


Digitized  by 


Google 


Oa.) 


COOK  e.  BUCHANAN. 


marked.  In  aabBtance.  tliat  It  was  not  en- 
tirely clear  tbe  stipulation  referred  to  had 
reference  to  the  rateof  Intereet. except  In  a 
fc«>neral  way.  He  farther  eaya  that  thie 
expression  "should  be  taken  as  a  clrcum- 
Btance  to  be  considered  In  asRertalnlng 
and  glTinK  effect  to  the  Intention  ol  the 
partlcfl.  **  We  are  prepared  to  go  further 
OD  this  line,  and  have  little  doabt  that 
the  parties  to  this  contract  distinctly 
meant  by  this  very  stipulation  that  the 
contract  as  to  Interest  and  every  other  es- 
fiential  feutnre  and  particular  should  be 
not  only  constraed,  but  eoforced,  accord- 
Ins  to  tbe  laws  of  tbe  state  where  It  was 
made.  In  tbe  case  before  us  we  are  quite 
sure  that  the  parties  to  the  note  and 
mortRaKe  nnder  conBlduratlon  meant  and 
intended  that  they  should  be  In  all  respects 
uoderatood  and  carried  out  as  Qeorffla 
contracts,  and  enforced  under  Georgia 
laws;  and  after  all.  Is  It  not  plain  and 
simple  justice  to  give  this  effect  and  mean- 
hiK  to  these  words  T  To  do  otherwise,  it 
seems  to  as,  would  defeat  the  expressed 
wtetaes  and  Intention  of  these  parties.  To 
construe  this  note  and  mortgafce  as  we 
bare  done  works  Injustice  to  no  one,  but 
puts  tbe  parties  where  they  manifestly  in- 
tended to  put  themselres.  The  defendant, 
having  made  a  note  and  mortgage  in  tbe 
state  of  Georgia,  and  bound  himself  to 
payAnteiest  at  the  rate  erf  8  per  cent,  and 
agreed  that  this  contract  stinuid  be  con- 
strued In  all  respects  according  to  the 
laws  oi  Georgia,  should  stand  to  his 
promises.  The  contract  being  under  our 
laws  perfectly  legal,  he  cannot  and  ought 
not  to  expect  the  courts  of  this  state  to 
release  bim  from  Ills  solemn  and  deliber- 
ate andertaklngs.  Judgment  reversed. 


Hopkins  v.  Central  Railroad  &  Bank- 
INO  Co. 

CSNTBAL  BaILROAD  ft  BANKING  CO.  T. 

Hopkins. 

(Supreme  Court  of  Cfwrgia.  Feb.  28,  189L) 

Error  from  snperlor  court,  Hoaaton 
county;  Miller,  Judge. 

L.  K.  Garrard  and  C  C.  Daneao.  for 
plalntitr  in  error.  R.  F.  Ljroa,  for  d^end- 
ant  in  error. 

Blecklbt,  C  J.  These  cases  are  eon- 
trolled  by  the  act  of  November  11,1S89. 
which  pre8crii>e8  the  manuer  of  taking 
cases  to  the  supreme  court,  and  declares 
this  manner  the  exclusive  one  after  Jan- 
nary  15, 1A80.   Writs  of  error  dismissed. 


GODBBB  T.  HOCATHBBN. 

(Stqmime  Court  ef  Otorgla.  Ifarch  16,  iSn.) 

Error  from  snperltn* court,  Burke  coun- 
ty; BoNET.  Judge. 

Lorett  A  Varla.toT  plaintiff  In  error. 
H.  a.  Perry  and  Pbii.  P.  Joboaton,  tor  de> 
ladant  In  error. 

Blkcklbt,  C.  J.  This  case  Is  controlled 
by  Owensby  v.  Thompson,  69  Ga.  778,  the 
cerdflrate  of  tbe  Judge  to  the  bill  oi  excep- 
tions beins,  according  to  that  case,  fatally 
detective.  Witt  of  cnor  dismissed. 


Cook  et  a/,  v.  Buchanan. 
(Supreme  OtMUt  tf  OeorQia.  Hazoh  4, 1891.) 

FOfiSOLOSDBS  or  ChATTSL  MOBTeAOa— 'AniDAVR 

or  iLLsaiXTTT— VsanncATioic  bt  Agsnt^Rati- 

nCATION. 

1.  Code  Ga.  {  3307,  provides  that  anv  act  au- 
thorized or  required  to  he  done  under  the  Code, 
by  any  person  in  the  proseoation  of  his  le^ 
remedies,  may  be  done  by  his  agents;  and  for 
this  purpose  he  is  authorized  to  make  an  affidavit 
and  execute  any  bond  required,  thoogb  his  a^ncy 
be  created  by  parol.  Plaintiff  foreclosed  a  chat- 
tel mortgagre  in  Justice's  court,  and  ieried  on  the 
mortgaged  property.  A.,  as  defendanta'  special 
agent  appointed  by  parol^  filed  an  adlliaTlt  ot  11- 
i^lity.  Heldj  that  the  rerbal  appointment  of 
the  agent  sufficiently  authorized  nu  filing  the 
affidavit  in  behalf  of  his  principal. 

3.  Afipealing  the  case,  giving  an  appeal-bond, 
and  offering  to  subscribe  ute  affidavit  in  the  su- 
perior court.  Is  a  ratification  by  the  principal  ot 
his  agent's  acts,  antborlzlng  the  lower  court  to 
hear  and  determine  the  illegality  on  its  merits. 

Error  from  superior  court,  Marlon  coun- 
ty; Smith,  Judge. 

Morgan  dk  McMlchaeU  tor  plaintiffs  In 
error.  Butt  Jt  LampkiDt  for  Pendant  In 
error. 

Simmons,  .1.  Buchanan  foreclosed  In  a 
Justice's  court  a  chattel  mortgage  against 
Rebecca  Everingbam  and  John  W.  Cook. 
Execution  was  Issued  thereon,  and  levied 
on  tbe  mortgaged  property.  An  affi- 
davit of  illegaUty  was  aied  by  Mc- 
Mlchael  as  special  agent  of  the  defendants. 
A  trial  was  held  In  the  Justice's  court,  and 
judgment  In  favor  of  Buchanan  was  ren- 
dered against  the  defendants,  and  they 
entered  an  appeal  to  the  superior  court. 
When  tbe  case  was  called  In  tbe  sniwrior 
court,  Buchanan  demurred  totbeaffidavit 
otlllegallty  on  the  ground  that  It  was  Hied 
by  a  sppcial  agent  ot  the  defendants,  tbe 
authority  for  so  doing  nut  accompanying 
and  not  being  filed  with  the  affidavit. 
Thecourt  sustained  tbe  demurrer,  and  dis- 
missed the  Illegality,  and  tbe  delendanta 
excepted.  The  sole  question  to  t>e  decided 
is  whttther  an  agent  can  file  an  affidavit 
of  illegality  In  behalf  ot  bis  principal  with- 
out a  written  power  of  attorney  authorls. 
log  blm  to  do  ao.  Section  2*^7 ot  the  Code 
Is  as  follows:  "Any  act  authorised  or  re- 
quired to  be  done  under  tbis  Code  by  any 
person  In  the  prosecution  of  hie  legal  rem- 
edies may  be  done  by  his  agents;  and  tor 
this  purpose  he  Is  authorized  to  make  un 
affidavit  and  execute  any  bond  required, 
though  bis  agency  be  created  by  parol. 
In  all  such  cases.  If  the  principal  repudiate 
tbe  act  ofthe  agent. tbe  agentshall  be  per- 
sonally bound,  together  with  hla  sureties." 
We  think  that  under  this  section  of  the 
Oodeau  agent  ran  make  an  affidavit  of 
lilcgallty,  and  that  It  Is  not  necessary.  In 
order  for  him  to  do  so,  that  tbe  agency 
should  be  created  in  writing,  as  contended 
by  counsel  tor  tbe  defendant  In  error. 
This  section  expressly  declares  that  the 
agency  may  be  created  by  parol.  The 
word  "parol,"  as  applied  to  cases  ofille- 
gallty,  does  not,  In  our  opinion,  mean  a 
writing,  but  means  a  verbal  creation  ol 
the  agency.  Under  this  section,  wbeuever 
tbe  principal  is  authorised  or  required  to 
do  an  act  in  the  prosecution  ot  his  legnl 
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remedies,  be  may  appoint  an  agent  ver- 
bally to  do  tbe  act  for  blm,  If  tbe  agrat 
cun  consclentloasly  depose  to  the  same 
facts  to  which  tbe  principal  could.  In  tbe 
cnue  of  Httdden  v.  Lamed,  S3  Ga.  636.  10  8. 
E.  Hep.  278,  thlHCciui-t  held  that  under  this 
BtK:tton  an  a^ent  could  not  Interpose  a 
cluim  affidavit  io  forma  pauperis,  because 
that  uQidavlt  Is  a  personal  privU^e  to 
the  claimant,  and  the  agent  conld  not  de- 
pose as  to  tbe  bona  Sdea,  belief,  and  pov- 
erty of  the  claimant.  He  conld  not  swear 
positively  that  the  claim  was  made  In 
good  fditb,  or  that  the  ag;ent  was  from  his 
poverty  unable  to  give  good  bond  and  se- 
curity. Norcan  an  SKentcreated  bypan>l 
under  this  section  enter  an  appeal,  because 
section  3616  eipreaely  requires  that.  If  an 
agent  enters  an  appeal,  he  must  be  au- 
thorized In  writing,  and  the  writing  filed 
In  tbe  court  In  which  tbe  case  is  pending. 
In  tbe  case  of  an  lltegallty  there  is  no  rea- 
son why  the  agent  cannot  depose  to  tbe 
same  facts  as  the  principal  cuuld.  He  can 
have  the  same  linowledge  as  to  tbelilegal- 
Ity  of  tbe  execution  as  tbe  principal  has, 
and  can  depose  as  positively  to  the 
grounds  of  Illegality  generally  as  tbe  prin- 
cipal coold.  We  think,  therefore,  that  un- 
der tbts  aectioii  any  person,  in  the  prosecn- 
tion  of  hla  legal  remedies,  may  appoint 
verbally  an  agent  to  act  for  him  therein, 
unless  it  is  apparent  that  the  a^ent  can- 
not make  the  aSldavit  required  bylaw, 
as  in  tbecase  of  Uadden  v.  Lamed,  supra, 
or  as  in  the  case  of  an  appeal,  where  tbe 
Oode  provides  that  the  appointment  shall 
be  in  writing.  If  tbe  elieriff  or  other  levy- 
ing oflBcer  la  satisfled  that  the  agent  has 
the  necessary  authority  to  make  the  affi- 
davit, he  may  receive  It,  and  return  tbe 
paper  to  thecourt.  If,  however,  tbe  a^ent 
hoH  no  such  authority,  this  section  of  the 
Code  allows  tbe  principal  to  repudiate  the 
action  of  the  agent,  and  in  that  event  the 
agent  and  hissecurttteabecomeliable;  and 
this  is  tbe  difference  between  this  section 
and  section  8670,  which  says  an  affidavit 
of  Illegality  may  be  filed  by  an  attorney  in 
fact  or  an  executor,  administrator,  or 
other  trustee.  Under  the  latter  section  a 
person  undoubtedly  would  have  the  right 
to  appoint  an  attorney  in  fact  to  file  an 
affidavit  for  him.  If  he  does  appoint 
an  attorney  In  fact,  it  must  necessarily  be 
In  writing,  and  must  bo  executed  with  tbe 
same  formality  as  tlie  law  prescrit>es  for 
tbe  execution  of  the  act  for  which  the 
agency  Is  created,  as  required  by  section 
of  tbe  Code.  Where  an  agent  is  ap- 
pointed in  this  manner,  tlie  principal  can- 
not repudiate  bis  acts,  as  be  can  do  under 
the  other  sectinn.  The  facts  in  this  case 
show  that,  while  this  agent  was  appoint- 
ed by  parol,  tbe  prlucipals  ratified  bis  ac- 
tion by  appealing  the  case  from  the  Jus- 
tice's court  to  the  superior  court,  and 
giving  the  appeal-bond  required  by  law. 
and  by  appearing  In  the  superior  court, 
and  offering  to  sabscribe  their  names  to 
tbe  affidavit.  If  tliere  could  be  any  doubt 
as  to  the  legality  of  tbe  agency,  this  rati- 
fication on  the  part  of  the  principal  was 
sufficient  to  anthorize  the  court  to  hear 
and  determine  tbe  Ulegality.  Judgment 
revelled.  ■ 


WlLiKINB  V.  McObHBB. 

(Supreme  Couirt  of  Oeorgla.  Iforch  4^  189L) 

POWSR— RSVOOmOlT  BT  DkATH— EflTOFnL  Ut  FaII. 

1.  A  mortgage  given  as  collateral  leciirity  to  m 

DOte  oODtaiaiog  a  power  of  okle  does  not  convoy 
Buch  an  interest  in  tbe  estate  as  to  render  tha 
power  irrevocable  by  the  death  of  the  mcortgagor, 
QDder  Code  Ga.  {  2iri3,  providing  that  the  death 
of  a  person  creauog  aponrerof  wenoyrevokea  it, 
unless  the  power  is  coupled  with  an  interest  in 
the  agent  himself. 

3.  Code  Ga.  %  2906,  provides  that  *'one  who 
silently  stands  by  and  permttfl  another  to  purchase 
his  property  without  dlsoLosing  his  title  isgailty 
of  sQofa  fraud  as  estops  him  from  snbaeiiueatly 
Betting  ap  auoh  title  against  the  purchaser.  **  A. 
executed  a  mortgage  to  B.  to  secure  her  on  a 
note,  and  thereafter  died.  At  maturity  of  the 
note,  plaintiEFs,  as  the  deceased  mortgagor's  exec- 
utors, tried  to  borrow  money  to  pay  the  note,  uul 
failed,  whereupon  B.  paid  tlM  note,  advertised 
the  properQr  under  tiie  power  of  the  sale  in  the 
mortgage,  and  sold  it.  Two  of  plainbiffa  were 
present  at  the  sale,  and  made  no  oojectioos.  Tbe 
purchaser,  as  the  agent  of  the  mortgagee,  drew 
the  notice  of  sale,  and  was  a  brother  of  deceased 
mortgagor  Id  possession  of  the  facts  of  title. 
Held,  that  the  plaintilb  were  not  esto^wd  from 
oontestiog  the  validity  ef  the  sale. 

Error  from  superior  court,  MuKogee 
county;  Smitb,  Judge. 

X.  J^.  GArrard,  for  plaintiff  m  error. 
Pea  body,  Br&auoa  A  BMtober,  for  deCoict 
ant  In  error. 

tSiuuoNS,  J,  There  are  two  questions 
made  for  our  decision  by  the  record  in  this 
case:  (1)  The  first  la  whether  the  power 
of  sale  given  by  Mrs.  Wllblns  to  Mrs.  Mas- 
tlan  survived  after  tbe  death  of  Mrs.  WU- 
klns,  tbe  maker.  (2)  If  the  power  did  not 
survive,  or  was  revoked  by  her  death, 
whether  tbe  plaintiffs  in  the  euurt  beluw 
are  estopped  from  sel^ng  up  th^  claim 
to  the  land. 

1.  The  first  question  depends  upon  the 
nature  of  the  conveyance  to  Mrs.  Muatiao, 
whether  it  gave  her  such  an  interest  in  the 
land  as  to  render  the  power  of  sale  irrev- 
ocable by  the  ueatb  of  Mrs.  Wilkins.  As 
a  general  rule  all  powers  are  revoked  by 
tbedeatb  of  the  person  creating  ttaepower. 
Tbe  exception  to  this  general  rule  is  where 
the  power  Is  coupled  with  an  Interest.  If 
tbe  power  Is  coupled  with  an  iDterest,  then 
the  death  of  the  maker  does  not  nvuke  It. 
But  to  render  It  irrevocable,  the  Interest 
must  be  in  tbe  property  itself,  and  not 
merely  in  tbe  proceeds  resulting  from  the 
execution  of  the  power.  Code.S  2183;  Hunt 
V.  Kousmanler,  8  Wheat.  175;  Locfcett  v. 
Hill,  1  Woods,  662;  Cnnsy  v.  Sanders,  28 
(ja.  611 ;  Latbrop  v.  Brown,  65  Ga.  815. 
Marshall,  C.  J.^aaysln  thecaeeflrstdted: 
"  We  bold  It  to  be  clear  that  the  Interest 
whlcli  can  protect  a  power  after  tbe  death 
of  a  person  who  creates  It  must  be  an  In- 
terest in  the  thing  itself.  In  other  worda, 
the  power  must  be  Ingrafted  on  an  estate 
In  the  thing. "  In  this  case,  in  order  for 
the  power  to  have  survived,  Mrs.  Uoatlaa 
must  have  had  some  title  or  estate  in  tbe 
land.  Did  she  have  such  a  title,  estate, 
or  interest  as  to  render  the  power  Irreviv 
cable?  We  think  not.  In  our  opinion,  the 
conveyance  to  her  by  Mrs.  Wllklns  waa 
nothing  more  than  a  mortgage  to  aeeate 


Digitized  by  Google 


G».> 


WILEINS  V.  MoGEHEE. 


8S 


her  afiralDst  lom  In  the  erent  shtt  had  to 
paj  the  note  on  which  she  was  security 
fur  Mrs.  WIIkinB.  It  was  not  the  Inten- 
tion of  either  of  the  parties  that  the  title 
to  the  land  sboaM  pass  from  Mrs.  WU- 
klns  to  Hra.  Mastlan.  The  money  was 
not  borrowed  by  Mra.  Wllklns  from  Mrs. 
Mmtlan,  bat  from  another  party.  The 
coDveyaace  was  not  made  at  the  time  tbe 
note  wau  giyen,  but  euhseqaently  thereto, 
for  the  parpuee  of  indemnifying  Mrs.  Mub- 
tian  bi  case  Mrs.  Wllklns  failed  to  pay  tbe 
note,  and  she  had  it  to  pay.  There  Is  no 
wan*anty  of  title  In  the  conveyance,  and 
It  is  denominated  a  mortgage  therein.  So 
we  think  tbe  mal  Intent  and  understand- 
Ine  of  the  parties  wer£  that  it  was  a  mort- 
gaeO'  Being  a  mortgage,  under  our  Code 
!t  did  not  convey  the  title,  but  was  only 
a  security  for  the  debt.  Code,  §  1954.  As 
this  Instrament  pawed  no  title  to  Mrs. 
Mnstlan,  she  did  not  get  any  estate  In  the 
land,  but  only  an  Interest  In  the  proceeds 
of  tbe  sale  thereof.  She  bad  an  Interest 
In  the  power,  but  none  In  the  thing.  Such 
an  Interest  does  not  render  the  power  Ir- 
rpvi>enb)eby  the  death  of  the  maker,  and 
therefore  the  death  of  Mrs.  Wllklns  re- 
voked the  power  of  sale  contained  In  the 
mortgage.  Lathrop  v.  Brown,  fi5  Ga.312; 
Miller  V.  McDonald,  79  Ga.  20;  Lockett  v. 
Hill,  mipra;  Hunt  v.  Ronsmanler,  supra ; 
Johnson  T.  Johnson,  27  S  C.  809,  8  E. 
Kep.  606.  It  was  contended,  however,  by 
counsel  for  defendant  in  error  that  this 
court  In  tbe  case  of  Calloway  v.  Bank, 
54  Ga.441.  held  that  a  mortgagee  did  have 
sach  an  Interest  iu  the  mortgaged  prop- 
erty as  to  make  tlie  power  of  sale  therein 
irrevocable.  It  Is  trnethat  Jndge  McCay. 
in  his  reasoning  In  that  ease,  did  say  that 
tbe  mortgagee  had  anlnterestin  the  mort- 
gaged property.  While  the  decision  in  the 
case  was  right,  we  think  from  the  authori- 
ties above  cited  that  the  reasoning  to  sas- 
taln  it  was  not  well  founded.  In  that 
case.  Maxwell,  tbe  mortgagor,  was  not 
dead,  nor  was  there  any  effort  on  bis  part 
to  revoke  the  power  of  sate  given  in  tbe 
mortgage.  The  attack  on  the  power  of 
sale  seems  to  have  been  made  by  unsecured 
creditors  of  Maxwell.  Under  the  facts  of 
that  case  the  power  of  sale  could  very 
well  be  held  irrevocable,  because  they 
show  that  tbe  contract  between  Maxwell 
and  the  mortgagees  was  that  un  defanlt, 
of  payment  of  the  sum  of  money  secured 
by  the  mortgage  the  mortgagees  were 
not  to  be  delayed  by  the  necesnity  uf  fore- 
closing in  the  courts,  but  either  of  them 
might  sell  all  or  any  part  of  tbe  lands  to 
pay  said  indebtedness  after  advertising, 
etc.  Maxwell  was  not  dead  at  tbe  time 
of  the  sale;  and  the  power,  being  part  of 
a  contract  for  consldei-atlon,  might  for 
that  reason  be  held  irrevocable  In  the  I1fe> 
■time  of  the  mortgagor.  In  Lathrop  v. 
Brown,  Jackson,  C.  J.,  commenting  upon 
that  ease,  said:  "And  though  Judge  Mc- 
Cat,  In  M  Ga.,  does  express  the  opinion 
that  the  mortgagee  has  sach  an  IntereHt 
In  the  thing  mortgaged  as  to  muke  the 
power  Irrevocable,  yet  be  could  not  have 
meant.aod  did  not  mean,  tbat  it  survived 
the  death  of  tbe  mortgagor,  so  as  to  de- 
feat costs  of  admfulstratlon,  year's  sop- 


port,  widow's  dower,  and  trust  debts." 
.06  Ga.  317. 

2.  Having  determined  that  the  power  of 
sale  given  to  Mrs.  Mustlaa  in  the  mort- 
gage was  revoked  by  the  death  of  Mrs. 
Wllklns,  It  follows  that  tbe  sale  of  the 
land  onder  tbat  power,  made  after  tbe 
death  ot  Mrs.  Wllklns,  was  void,  and  con- 
ferred no  title  on  the  purchasers.  It  only 
remains  forus  to  decide  whether  tbe  plain- 
tiffs were  estopped  by  their  conduct  at  the 
sale.  The  facte  of  the  cane  show,  in  sub- 
stance, tbat  Mrs.  Wllklns  died  before  the 
note  upon  which  Mrs.  Mustian  was  secu- 
rity fell  due;  tbat  when  it  became  due, 
Davis,  the  son  and  agent  of  Mrs.  Mnstlan, 
went  to  the  plaintiffs,  to  see  it  they  cuuld 
raise  the  money  to  pay  tlie  note.  They 
endeavored  to  do  so,  but  failed.  The  note 
was  thBn  paid  by  Mrs.  Mtastian.  Davis, 
as  her  agent,  then  had  the  land  adver^ 
tised  for  sale  ander  the  power  i^ven  in  the 
mortgage.  On  the  day  of  sale  hs  became 
tbe  purchaser,  and  Mrs.  Mustlan  executed 
to  htm  a  deed  to  the  land.  Two  of  the 
plaintiffs  were  present  at  the  sal-,  but  did 
not  do  or  say  anything  in  regard  to  the 
matter.  They  made  no  representations  as 
to  the  title  to  the  property,  or  the  right  of 
Mrs.  Mnstlan  to  sell  it.  Davis  knew  as 
much  about  the  title  as  they  did.  He,  be- 
ing the  agent  of  Mrs.  Mustlan,  and  having 
had  the  property  advertised,  must  have 
bad  the  mortgage,  with  tbe  power  of  sale, 
in  his  possession.  Besides,  Mrs.  Wllklns, 
as  tbe  record  shows,  was  hts  sister.  He 
thus  had  as  much  knowledge  of  the  true 
state  of  the  title  as  tbe  plaintiffs  had. 
Indeed,  be  bad  better  means  of  acquiring 
such  knowledge  than  tbey  had.  Under 
this  state  of  facts,  we  do  not  think  that 
the  plaintiffs  are  estopped.  He  was  not 
influenced  to  make  the  purchase  by  any 
act  of  theirs,  either  of  omission  or  of  com- 
mission. Tbey  did  not  practice  any  art 
or  deceit.  There  was  no  false  suggestion, 
no  suppression  of  truth,  by  them.  They 
were  not  guilty  of  any  fraud;  but,  on  the 
contrary,  it  was  admitted  In  the  argu- 
ment here  that  all  parties  acted  In  perfect 
good  faith,  under  the  belief  that  the  pow- 
er of  sale  was  still  valid  when  the  sale 
took  place.  It  was  an  honest  and  mutu- 
al mistake  of  law.  The  purchaser  was  as 
much  bouud  to  know  the  law  as  the  plain- 
tiffs. All  of  them  bdng  equally  Ignorant, 
it  Is  now  claimed  in  behalf  of  tbe  purchaser 
tbat  the  plaintiffs  became  estopped  by 
not  Informing  him  truly  of  tbe  law.  We 
know  of  no  law  reqnlrintr  one  who  is  pres- 
ent at  a  sale  like  tbls  to  act  as  the  legal 
adviser  of  an  adverse  party,  or  else  be- 
come forever  estopped  from  contesting  the 
validity  of  the  sale.  The  law  of  equitable 
estoppel,  as  respects  tbe  title  to  real  prop- 
erty, is  deariy  stated  thus  by  the  supreme 
court  of  the  United  States:  "Fortbeap- 
plication  of  tbe  doctrine  of  equitable  es- 
toppel there  must  generally  be  some  In- 
tended deception  in  the  conduct  or  decla- 
rations of  the  party  to  be  estopped,  or 
such  gross  negligence  on  his  part  as 
amounts  to  constructive  fraud,  by  which 
another  has  been  misled  to  bis  Injury. 
Wbere  the  estoppel  relates  to  tbe  title  of 
real  property.  It  Is  essential  to  the  appli- 
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cutfon  of  the  doctrine  that  the  party 
claiinlnft  to  have  been  iDfluenced  by  the 
conduct  ur  declaratlooii  of  another  was 
himself  not  only  destttnte  of  knowledge  of 
the  true  atate  of  the  title,  but  also  of  any 
conveDient  and  available  means  of  acqolr- 
ins;  snch  kopwledge.  Where  the  condition 
of  the  title  is  known  to  both  parties,  or  both 
hare  the  same  means  of  ascertaining 
the  truth,  there  la  no  estoppel."  Brant 
T.  Cual,  etc.,  Co.,  98  U.  S.  32U.  The  same 
principles  appear  la  the  following  author- 
ities: Davla  V.  Davis,  26  Cal.  23,  and  cases 
HtPd:  ChelUs  v.  Coble.  S7  Kan.  558, 15  Pac. 
Rep. 505  ;  2  Herm.  Estop.  §§  1)57,958.  et  seq. 
And  see  Canal  Co.  v.  Hathaway,  8  Wend. 
480,  24  Aiuer.  Dec.  51,  and  notes;  Crest  v. 
Jack,  27  Amer.  Dec.  3"i3;  Johnson  v.  Innur- 
ance  Co..  (Ky.)  2  S.  W.  Rep.  151;  Martlen 
r.  Norris,  91  Mo.  466.  S  B.  W.  Hep.  849. 
Becthm  2966  of  the  Code  Is  In  these  words : 
**  A  fraud  may  be  committed  by  acts  as 
well  as  words;  and  one  who  silently 
stands  by  and  permits  another  to  pur- 
chase bis  property  without  dlscloaiog  his 
title  Is  guilty  of  such  a  fraud  as  estops 
him  from  subsequently  setting  Dp  such  ti- 
tle against  the  purchaser."  In  Brown  r. 
Tucker.  47  Ga.  485.  this  court  belu  that  the 
eectlon  quoted  only  operate  in  taror  of 
a  bona.  Sde  p;:rcliaser  without  notice. 
Granting  that  the  executora  stand,  In  this 
respect,  on  the  same  footing  us  an  owner, 
still  the  purchaser  In  this  case  does  not 
fill  the  description,  because  he  was  fully 
acquainted  with  the  facts  involving  the 
title,  and  there  was  consequently  nothing 
more  of  which  he  could  be  notified.  So 
far  we  have  treated  theexecntors,  who  are 
the  plaintiffs  in  this  case,  as  If  they  were 
the  real  owners  of  the  land  In  dispute,  and 
concluded  that  they  are  not  estopped. 
If  any  doubt  attended  thin  conclusion,  it 
would  be  overcome  by  considering  the 
wide  difference  between  estopping  one  who 
acts  as  an  individual  and  one  who  acts 
In  a  repreeentative  capacity.  Where  an 
administrator  makes  an  unauthorized 
sale  of  property  bekmging  to  the  estate, 
he  will  not  be  estopped  frura  recovering  it 
back.  Worthy  v.  Johnson.  10  Ga.  358; 
Gouldsmith  v.  Coleman,  57  Ga.  425.  The 
estoppel  works  against  the  individual,  so 
that  he  cannot  shun  personal  liability  by 
pleading  his  want  of  authority,  but  in 
many  caseti  does  not  work  against  the  es- 
tate.  Thus,  In  Sellers  v.  Cheney,  70  Ga. 
7C0,  It  Is  held:  "That  an  administratrix 
stood  by  and  saw  property  ol  the  intes- 
tate sold  under  a  void  Q.  fa.  will  not  estop 
the  administrator  de  bonis  non,  who 
succeeded  her,  from  attacking  the  validity 
of  the  sale.  **  In  Uagee  v.  Gregg.  11  Smedes 
ft  M.  70,  it  was  held  that  an  administra- 
tor, who  was  present  at  the  sale  of  a  9laT« 
belonicing  to  bis  intestate,  made  by  an- 
other person,  and  offered  no  objection  to 
the  snln,  could  recover  the  slave  from  the 
purchflKer;  that  he  might  be  estopped  of 
his  individual  rights,  but  not  deprived  of 
his  fiduciary  right, by  such  Implied  assent. 
Kee  also,  Lewis  v.  LuBk,35  Miss.  696,  where 
It  Is  said  tliat  an  estate  cannot  be  preju- 
diced or  estopped  by  the  mere  silence  of 
the  administrator,  or  by  his  omission  to 
assert  title,  or  to  do  an  act  in  relation  to 
its  interest.  In  tlie  present  case  the  plain- 


tiffs declared  on  three  connts, — one  as  ex- 
ecutors, another  as  trustees  under  the 
will,  and  another  as  next  friend  of  the 
minor  beneficiaries ;  and  we  are  aaked  to 
bold  that  tbey  are  estopped  la  all  tbree 
characters.  In  addition  to  the  above  an< 
tboritips  we  may.  In  answer,  refer  to  tbe 
case  of  Groover  r.  King,  46  Ga.  101,  in 
which  Warneu,  C.  J.,  says:  "Although 
tbe  minor  heirs  of  the  Intestate  may 
hare  had  a  guardian,  and  that  guardian 
may  have  receipted  to  the  administrator 
for  their  share  of  the  proceeds  of  tbeaale 
of  the  land  wlthoat  any  knowledge  of 
the  Illegality  of  the  sale,  as  the  evidence 
In  the  record  shows,  they  were  not  es- 
topped from  asserting  their  claim  to  the 
land  when  they  obtained  a  knowledge  of 
such  illegal  sale,  and  It  was  error  in  tbe 
court  to  charge  the  Jury  that  tliey  were 
estopped.  Estoppels  are  not  generally 
favored  by  the  conrta,  and  It  would  be  a 
very  harsh  rule  to  establiab  that  tbe  mi- 
nor heirs  In  this  case  were  estopped  when 
thelrguardlau  had  no  knowledge  of  the  Ille- 
gality of  tlie  sale  of  the  land.  But  in  elect- 
log  to  set  aside  thesale  they  must  account 
for  what  they  have  received  from  the  aale 
of  the  land.  They  cannot  bare  the  land 
and  retain  tbe  proceeds  of  tbe  sale  there- 
of.** 8o  here,  in  making  this  ruling,  we 
do  not  intend  to  hold  that  the  purchaser 
has  no  remedy.  He  can  still  set  up  his 
mortgage  by  way  of  cross-bill  to  the  ac- 
tion of  ejectment,  and  have  it  foreclosed, 
and  the  land  sold, and  be  paid  theamount 
ot  the  mortgage  with  interest  tliereon. 
Judgment  reversed. 


QlLX.  v.Htate. 
(9tepnme  Court  vf  Oeorvfa.  Ibrdi  4. 1891.) 
Buss  or  Iii<)uoa  to  Mmoiu— PsaiciT  vroh  Fab- 

BUT. 

Written  authority  from  the  parent  or 
guardian  for  selling  or  fumishlDg  iDtoxicsttng 
liquors  to  a  minor  must  be  special  for  each  oc- 
oaaion.  A  general  permit  or  license  for  the  minor 
to  drink  beer  and  whisky  in  a  specified  bar- 
room, witbont  limitation  as  to  time  or  quantity, 
la  void. 
iSyUabua  b\i  tfw  Court.) 

Error  from  sutwrior  court.  MaiKogee 

county;  Smith,  Judge. 

'  Martin  *  WorriUAov  plaintiff  in  error. 

A.  A.  Carson,  Sol.  Gen.,  for  the  State. 

Blecklet,  C.  J.  The  indictment  was 
under  section  4540a  of  the  Code,  which 
reads  as  follows:  "I^o  person  or  persons* 
by  himself  or  another,  shall  sell,  or  uause 
to  be  sold,  or  rnmlshed,  or  permit  any 
tither  person  or  persons,  in  nls,  her,  or 
their  employ,  to  sell  or  furnish  any  minor 
or  minors  spirituous  or  Intoxicating  or 
malt  liquors  of  any  kind,  without  first  ob- 
taining written  authority  from  tbe  parent 
or  guai-dlan  of  such  minor  or  minors,  and 
such  person  or  persons  so  offending  shall, 
on  conviction,  be  punished  aa  prescribed 
in  section  4310  ot  tbe  Code. "  This  statute 
Is  a  police  regulation,  and  has  regard  not 
alone  to  the  will  and  wishes  of  parents 
and  guardians  over  the  conduct  of  cbll- 
dren»  but  chiefly  to  the  wboleaome  re- 


Digitized  by 


Google 


DlXOir  e.  STATE. 


87 


Btralnt  and  dlBciplIne  of  minors  as  Imma- 
ture members  ol  Bucietr.  It  relies  upon 
parental  diecretlun,  and  Inteuds  that  that 
dlMcretlon  sball  be  exercised  by  the  parent 
or  icnardlan,  and  not  delegated  to  the 
child.  It  has  no  ttaougbt  ot  empowering 
the  parent  to  make  the  child  the  jud^  of 
its  own  needs  for  intoxlcattng  liquors, 
wltboot  limitation  as  to  time  orqunntity. 
On  thecontrarj,  the  foundation  principle 
of  tlie  law  Is  that  the  minor's  discretion  is 
not  to  be  trusted.  Hence  it  requires  a  de- 
cision of  the  parent  orj^uardlan.eridenced 
by  writing.  A  parental  decision  not  found- 
ed on  the  circumstances  of  any  particular 
occasion,  1>ut  applicable  alike  to  all  occa- 
sions, and  measuring  the  supply  of  liquors 
to  be  fnrnlsbed  by  nothing  but  the  desires 
and  appetites  of  the  child,  is  simply  an 
effort  to  repeal  the  law  pro  tanto.  To 
gire  It  effect  would  be  In  direct  conflict 
with  the  principle  ennonnced  by  this 
court,  during  the  preralence  of  slavery,  in 
the  rase  of  Beinhart  v.  State,  29  Ga.  522, In 
which  it  was  held  that  the  mast(;r'B  dis- 
cretion to  determine  the  quantity  of  splrit- 
noua  Ifqatirs  necessary  tor  the  health  ot  a 
Blare  conld  not  bedel^ated.  Consistent- 
ly with  the  policy  ot  the  law,  there  can  be 
no  general  authority  by  the  parent  con- 
ferred npoD  any  one  to  furnish  liquors  at 
his  i>wn  pleasure  or  the  pleasnre  of  the 
child.  The  parent  muHt  hold  control  of 
the  sopply.  both  as  to  time  and  quantity, 
and  the  written  authority  must  be  special, 
as  contradistlniculBhed  from  general.  It 
mast  be  applicable  to  one  occasion  only, 
and  must  be  repeated  separately  tor  each 
sabseqnent  occasion.  Once  acted  on,  It  Is 
exhausted,  and  Is  no  more  authority  for 
subsequent  supplies  than  it  it  had  never 
existed.  Parental  license  Co  run  Indefinite* 
ly  would.  It  granted  by  a  suflBclent  number 
of  rash  and  Inconsiderate  fathers,  enable 
one  ur  more  drinking  saloons  In  large 
cities  to  flourish  on  the  patronage  ot  mi- 
nors alone.  We  thinksuch  a  license  shows 
on  Its  face  an  attempteil  evasion  ol  the 
law.  It  treats  the  parent  alone  as  Inter- 
ested In  the  conduct  ot  the  child,  and  ig- 
nores the  wider  and  moreimportantpollcy 
of  the  statnte.  which  Is  to  rear  good  dtl- 
sens  and  conserve  the  public  order  and 
general  welfare  of  the  state,  ir  we  are 
correct  In  what  hav  been  said,  the  Instru- 
ment relied  upon  as  a  defense  In  this  case 
was  void  upon  its  face.  It  was  no  au- 
thority for  selling  or  furnishing  even  in  a 
single  Instance,  for  it  had  no  limitation  as 
to  time  or  quantity,  and  was  obviously 
Intended  as  a  general  license  rather  than 
as  a  particular  authority.  It  was  an  un- 
limited permit  to  drink  whisky  and  beer  In 
.  the  bar-room  ot  which  tlie  defendant  was 
one  of  the  proprietors.  We  have  not  over- 
looked the  case  of  Mascowltz  V.  State,  49 
Ark.  170,  4  S.  W.  Rep.  656.  but,  notwlth- 
standing  our  high  reHX)ect  for  the  court 
■which  decided  It,  we  cannot  accept  It  as 
a  precedent.  It  refers  to  no  authority, 
and  to  oar  minds  Its  reasoning  confounds 
the  Jast  distinction  between  police  and 
clrll  liability.  There  was  no  error  In  ex- 
cluding the  evidence,  nor  In  refusing  to 
grant  a  new  trial  on  otbergrounds.  Jndg* 
meat  affirmed. 


Dixon  v.  State. 
{Supreme  Court  of  Georgia.  March  4,  1891.) 

iKPSiOHMBIIT  OJ  WlT-VBSB  —  SaXKS  OF  LiQUOB  TO 
HiKOBB. 

1.  Unless  the  witness  has  deceived  and  en- 
trapped the  piuty  lutroduoiiiff  him,  anoh  party 
cannot  impeach  bis  credit  by  evidence  ot  his  pre- 
vious declarations  at  variance  with  hlB  sworn 
testimony.  This  rale  applies  to  tbe  state  la 
coriminal  proseuntlons. 

3.  Written  orders  tmrn  a  parent  to  a  Uouor 
dealer,  requesting  him  to  supply  beer  and  whfsl^ 
to  a  miucx  whenever  he  wants  them,  are  void. 
Theyoontravene  the  police  policy  of  leotion  4540a 
of  the  Code. 

(Sl/UobiM  bv  th«  Court.) 

Error  from  superior  court,  Muscogee 
county;  Shitb.  Judge. 
Martin  dk  Wonill,  for  plaintiff  in  error. 

A.  A.  Carson,  Sol.  Gen.,  for  the  state. 

Blecblkt,  C.  J.  1.  No  doubt  the  court 
erred  in  admitting  the  evidence  of  several 
witnesses  to  the  previous  suylnge  of 
Walsh,  thereby  contradicting  a  portion  ot 
bis  testimony  given  In  as  a  witness  for  the 
Btute.  He  testtfled  he  never  told  them  bo 
and  bo;  Ihey  testified  he  did.  The  only 
relevancy  ot  their  evidence  was  to  Im- 
peach him.  It  proved  nothing  In  and  ot 
Itself  pertinent  to  the  case.  It  was  not 
competent  for  the  state  to  discredit  Its 
own  witness  by  showing  that  he  had 
made  statements  out  of  court  which  he 
denied  while  testifying  tor  the  state  in 
court.  This  Is  the  rule  applicable  to  par- 
ties generally,  and  there  Is  no  good  reason 
why  It  should  not  alfect  thestateln  crimi- 
nal prosecutions.  It  was  apiilled  In  Mc- 
Daniel  r.  State.  53  Qa.  25S.  without  any 
BUKgestlon  of  a  distinction  between  clvU 
and  criminal  cases.  The  Code,  $  3869,  an* 
nounclng  the  general  rule,  but  dispensing 
with  It  where  the  party  has  been  en- 
trapped by  the  wttnt^ss,  is  broad  enough 
to  cover  all  cases  alike.  Here  the  solicit- 
or general  did  not  profess  to  have  been 
entrnpped  or  misled. 

2.  But  this  error  did  no  harm.  The 
state's  case  did  not  rest  on  the  evidence  of 
Walsh  In  any  degree,  but  was  established 
by  other  witnesses,  who  proved  the  minors 
ity  of  Willie  Walsh,  and  that  he  was  seen 
drinking  whisky  and  beer  In  the  defend- 
ant's bar-room  In  the  year  1889.  The  de- 
fendant replied  in  his  statement  to  the 
Jury  that  he  never  let  Willie  Walsh  have 
whisky  or  beer  until  the  written  orders 
were  given  by  his  lather.  These  orders, 
one  bearing  date  December  3,  1887.  the 
other  September  11,  1888,  were  void  on 
their  face,  being  In  their  terms  too  general 
and  Indefinite,  as  we  have  Just  ruled  In 
the  case  of  GUI  v.  State,  ante,  86,  They 
contravene  the  police  policy  of  section 
*4540h  of  the  Code.  One  ot  them  is  ad- 
dressed to  Dixon  &  Herring,  the  other  to 
D.  W.  Dixon,  each  of  them  saying: 
"Please  let  my  son  Willie  have  whisky 
and  beer  whenever  he  wants  it."  This 
was  no  Judgment  by  the  father  of  the 
needs  and  wants  ot  his  son,  but  was  an 
effort  to  delegate  to  the  son  the  power  of 
Judging  for  himself  both  as  to  time  and 
quantity.  The  policeman  appointed  by 
law  cannot  abdicate  nor  delegate  his 
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functloDB  to  the  penion  over  whom  they 
are  to  be  exercJeed.  The  verdict  of  the 
Jury  was  correct,  and  bo  was  the  reiuBal 
of  the  court  to  graut  a'  new  trial.  Judg- 
ment affirmed. 


Seats  v.  Oborgia,  M.  &  G.  B.  Co. 
(Supreme  Court  of  Georgia.   March  16, 1891.) 

DlATH  BT  WbOKOFDL  &.CT  —  COKTMBOTOET  NXO- 
UOBXCB. 

Under  the  plain  provlBlpns  Of  our  BtBtntes, 
a  widow  cannot  recover  damages  from  a  railroad 

company  for  tbe  killing  of  her  husband  when  it 
appears  that,  by  ordinair  care,  be  coald  have 
avoided  tbe  killing,  and  that  his  death  was 
caused  by  his  ovra  negligfflioe.  Code,  }}  2973, 
8084. 

(SyUa2ma  hy  Lum^^Mnt  J.) 

Error  from  superior  court,  Harris  coun- 
ty ;  Shitb,  Judge. 

Tborntoa  &  Cameron,  for  plaintiff  In  er- 
ror. Goetebiua  A  Cbappell,  tor  defendant 
In  error. 

Pkb  Cdruu.  Judgment  affirmed. 


Habribon  et  al.  t.  Pbhrt. 
(Supreme  Court  of  Qeoryia.   March  16. 1691.j 

CoUPBTEHOT  or  WlTHBBa~IflTBBB8T. 

L  The  main  issue  in  an  action  of  ^ectment, 
brought  by  the  heirs  of  the  grantee  named  in  a 

oertaia  deed,  being  whether  or  not  this  deed  was 
delivered  to  soch  grantee,  she  being  dead  when 
the  case  was  tried,  the  aefendaat,  who,  though 
not  by  name  a  party  to  the  deed,  was  at  the  time 
it  was  signed  the  owner  of  a  j>erfect  equity  in 
the  land  covered  thereby,  and  participated  in 
negotiations  relating  to  its  i>eing  signed  by  one 
who  held  the  legal  title,  and  to  the  disposition 
inade  of  it  after  it  was  signed,  was  not,  under 
the  evidence  act  of  1806,  a  competent  witness  to 
prove,  in  als  own  favor,  fttots  tending  to  show  ita 
Don 'deli  very. 

i.  The  maker  of  such  deed,  not  being  a  party 
to  the  case,  was,  under  said  act,  a  competent  wit- 
ness to  testify  against  his  own  interest  as  to  facts 
oonnected  with  the  delivery  or  non-dellvny  of 
tbe  deed. 
{SylUUms  by  tht  Court.) 

Error  from  superior  court,  Harris  coun- 
ty; Smith,  Judge. 

C,  J.  Thornton,  for  plaintiffs  In  error. 
L.  L.  Stanford  and  Murtin  A  WorrlU,  for 
defendant  la  error. 

Lumpkin,  J.  It  appears  from  the  evi- 
dence In  tills  case  that  one  J.  J.  W.  Blg- 
fters  at  one  time  owned  the  land  in  dis- 
pute. He  burf^alned  said  land  to  J.  B. 
Perry,  takinff  Perry's  promlBBory  note  In 
payment  Tor  tbe  same,  and  delivering  to 
Perry  bis  bund  lor  titles.  Afterwards 
Perry  paid  tbe  full  amount  of  tbe  purchase 
money.  The  plaintiffs,  who  were  the  hein 
at  law  of  Mary  L.  Harrison,  A  dauKbter' 
of  J.  B.  Perry,  relied  upon  a  deed  signed 
by  Biggers,  which  purported  to  convey 
the  land  to  said  Mary  L.  Harrison.  The 
main  dispute  In  the  case  was  whether 
or  not  this  deed  had  ever  been  dellvei*ed. 
For  tbe  plaintiffs  It  was  contended  the 

Eroof  showed  that  after  Perry  had  paid 
ir  the  land  be  surrendered  the  bond  for 
titles  to  Biiners,  and  procureil  Biggers 
tu  make  the  deed  called  for  by  said 
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bond  directly  to  hlsi  daughter,  the  said 
Mary  L.,  or  that  alter  said  deed  was  so 
made  and  dellrered  Perry  acquiesced  In 
and  ratified  what  had  been  dons.  On  the 
other  hand,  the  contention  of  the  defend- 
ant was  that,  after  he  had  paid  the  pur- 
chase money  to  Biggers,  Perry's  wife,  who 
was  old  and  very  111,  and  who  desired  that 
the  land  should  be  conveyed  to  her  daugn- 
ter,  the  said  Mary  L.,  requested  Biggers 
so  to  do,  and  that  he  accordiuely  made 
out  and  signed  the  deed  to  gratify  the  old 
lady,  but  did  not  deliver  It  to  the  daugh- 
ter; that,  on  the  contrary,  he  delivered  It 
to  the  defendant  Perry,  stating,  at  tbe 
time,  that  he  had  made  the  deed  to  Mary 
to  gratify  old  Mrs.  Perry;  that  it  was 
wrong  to  so  make  it,  but  for  him  (the  de- 
fendant) to  take  it  and  keep  it,  and  not 
deliver  it  to  Mary,  and  at  the  proper  time 
be  (Biggera)  would  make  the  defendant 
Perry  a  title  to  the  laud  in  conformity  to 
the  bond ;  that  with  this  understanding 
he  (Perry)  took  the  deed  from  Biggers, 
and  surrendered  to  tbe  latter  his  bond 
tor  titles;  that  said  deed  never  was  de> 
llvered,  but  was,  without  the  knowledge 
or  consent  of  the  defendant  Perry,  ab- 
stracted from  his  house  and  put  upon  rec- 
ord. 

1.  On  tbe  trial  the  defendant.  Perry,  was 
offered  as  a  witness  to  prove  the  facts 
above  recited,  In  bis  own  defense;  and  the 
first  question  presented  tor  our  determina- 
tion la  whether  or  not.  under  the  evidence 
act  of  1866,  which  was  In  force  at  tbe  time 
of  said  trial,  he  was  a  competent  witness 
tor  such  purpose.  We  thiuK  be  should 
have  been  excluded,  both  under  tbe  letter 
and  spirit  uf  that  act.  In  the  first  place 
he  was  a  party  to  the  case,  and  had  a  di- 
rect personal  and  pecuniary  interest  ia 
the  result  of  It.  The  contest  was  between 
him  and  the  heirs  at  law  of  his  deceased 
daughter,  Mary  li.  Harrison,  and  tbe  effect 
of  his  testimony.  If  admitted,  was  to 
break  dowu  and  destroy  tbe  validity  of 
the  paperwhich  purported  on  itsface  to  be 
a  deed  from  Biggers  conveying  the  land  Id 
dispute  to  her,  under  whom  these  plaintiffs 
claimed  title.  Moreover,  we  think  that, 
under  the  undisputed  facts  disclosed  by 
this  record.  Perry  should  be  treated  as  a 
party  to  the  deed  itself.  It  Is  true  he  was 
not  a  party  thereto  in  name,  but  the  facta 
show  he  bad  bought  tbe  land  from  Big- 
gers, bad  paid  the  full  purchase  money 
therefor,  and  had  surrendered  to  Biggers 
his  bond  for  titles.  While,  therefore,  Big- 
gers held  tbe  legal  title,  the  actual  owner- 
ship of  the  property  was  in  Perry,  and 
if  no  dispute  bad  arlaen  as  to  tbe  validity 
or  delivery  of  the  deed  Perry  would  stand 
in  tbe  same  attitude  as  if  he  had  taken  a 
deed  from  Biggers,  and  then  hlmaelt  made 
a  deed  of  gift  tu  his  daughter.  The  deed 
from  Biggers  was  signed  by  him,  and  duly 
attested  according  to  law  On  Its  face  it 
purports  to  have  been  signed,  sealed,  and* 
delivered,  and  such,  therefore,  Is  the  l^al 
presumption.  It  was  luctimbent  on  Perry 
to  overcome  bis  prraumptlon,  and  this  he 
sought  to  do  by  his  own  testimony,  which 
we  do  nut  tiilnk  should  be  allowed.  If 
plaintiffs*  theory  Is  true,  hla  pusfUon  la 
the  case  Is,  fur  all  practical  parpoflaa,  pre- 
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cimly  tbe  same  am  if  he,  bavlnj?  the  legal 
title,  bad  made  oat  and  aliened  a  deed 
cunveying  tbe  laud  to  his  daaRbter,  and 
tras  ctaimlnK  that  8iicb  deed  had  never 
been  delivered  tnher.  TreatinRhlm,  there- 
fore, not  only  as  an  interested  party  to 
the  case,  bnt  also  as  siibBtantlally  a  party 
to  the  contract  ItseU  which  wa*)  In  issue 
and  on  trial,  he  cunld  not  break  (Iowa 
plaiDtHTs*  theory  by  his  own  testimony, 
and  la  excluded  from  testifying,  ander  the 
flrat  exception  to  tbe  evidence  act  of  1866, 
which  reads  as  follows:  "Where  one  erf 
the  original  parties  to  the  contract  or 
cause  of  action  in  Issue  or  ou  trial  is  dead, 
or  is  shuvD  to  tbe  court  to  be  insane,  or 
where  an  executor  or  adminlstrutur  is  a 
party  tn  any  suit  on  a  contract  of  bis  tes- 
tator or  intestate,  tbe  other  party  shall 
not  be  admitted  to  testify  in  bis  own  fa- 
Tor.'  Code,  S  8S54,  par.  1.  And  thlK  is 
true  whether  tbe  word  **  party, "  last  used 
in  the  exception  quoted,  means  party  to 
the  case,  or  party  to  the  contract;  be- 
cause, an  we  have  endeavored  to  show, 
Pwry  was  really  a  party  to  both. 

2.  The  defendant  also  offered  Biggera  as 
a  witneiw  t«  prove  tbe  allejjred  t&vttt  above 
Tvcited  as  to  the  non-delivery  of  tbe  deed. 
In  our  opinion.  Diggers  was  a  competent 
wftnefcs  for  this  purpose.  He  was  not  a 
party  to  the  case,  and  bad  no  Immediate 
intereHt  In  the  result  thereof.  It  was  bis 
ultimate  Interest  that  thedeed  in  question 
should  be  sustained,  beeauBe  It  contained 
a  warranty  of  the  title  from  himself  to 
Mrs.  HnrrisoD.  If  her  b^ra  prevailed  In 
this  salt  his  warranty  would  be  thus  es- 
tabliithed.  and  be  would  be  freed  from  fur- 
ther liability  thereon.  If  they  failed  to  re- 
cover, be  might  become  llaMe  to  her  heirs 
In  an  action  for  a  breach  of  this  warranty. 
It  appears  from  the  record  that  in  no 
event  could  be  be  further  liable  to  Ferry. 
Perry  had  voluntarily  surrendered  to  Big- 
cera  bis  bond  for  titles;  had  accepted  from 
Btftgera  the  deed  In  dispute;  and,  no  mat- 
ter whether  the  same  was  delivered  or  not 
ddlvered  to  Mrs.  Harrison,  the  conduct  of 
Perry  had  estopped  him  from  asserting 
any  further  demand  against  Blggers  con- 
ceminf?  this  land.  When,  therefore,  Blg- 
gers was  offered  to  prove  circumstances 
which,  if  true,  would  tend  to  defeat  a  re- 
covery by  tbe  heirs  at  law  of  Mrs.  Harri- 
son, be  was  testifying  against  his  own  in- 
terest; because,  U  they  failed  to  recover 
the  land,  he  was  at  least  putting  himself 
In  a  poflitlon  where  they  might  malce  him 
liable  upon  the  warranty  In  the  deed.  In 
the  exception  to  tbe  evidence  act  of  1866, 
above  quoted,  no  witness  ta  prohibited 
from  testifying  against  his  own  interest. 
The  la  w  simply  says  tha  t  wi  tnesees  coming 
within  such  exception  shall  not  be  allowed 
to  tcvtify  In  their  own  favor.  It  may  be 
•aid  that, If  an  action  at  law  was  brought 
by  the  heirs  of  Mrs.  Harrison  against  Big- 
gera opon  the  warranty  fai  said  deed,  be 
would  not  be  permitted  as  a  witaess  to 
testify  to  the  identical  facts  which  he  was 
offered  to  prove  In  the  case  now  pending; 
aad  BO  doubt  this  Is  tme,  bnt  for  theman- 
Heet  reaaon  that  In  such  an  action  Blggers 
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would  then  have  a  direct  Interest  In  the 

result  of  that  case,  and  ho  would  be  for- 
bidden by  the  law  from  testifying  to  facts 
which  would  nid  in  bis  defense  thereto,  be- 
cause, nnder  tbose  clrcamstanceB.snch  tes- 
timony would  be  in  his  own  favor.  In  the 
present  case  this  reason  does  not  apply, 
and  we  think,  for  the  reasons  already  giv- 
en, he  was  a  competent  witness  to  prove 
the  acts  recited.  It  will  be  observed  that 
our  rulings  In  this  case,  as  to  both  tbe 
witnesses  Perry  and  Biggcrs,  are  based 
upon  the  language  of  tbe  statute  In  con- 
nection with  tbe  facts,  without  refereuce 
to  previousadjudications  of  this  court  up- 
on questions  arising  under  this  act.  It 
seems  so  clear  that  our  rulings  in  this  case 
can  be  safely  made  tn  the  manner  stated, 
tbatwe  deem  It  unnecessaryto  review  and 
endeavor  to  harmonize  the  various  decis- 
ions already  made  npon  this  act,  the  more 
especially  as  a  new  act  baa  been  passed 
upon  tbe  subject,  which  we  trust  will  re- 
lieve the  courts  from  many  of  the  embar- 
rassmunts  and  difficulties  experienced  an- 
der the  act  of  1866.  Judgment  rerersed. 


McLendon  v.  Hollib. 
(Supreme  Court  of  QtorQki,.   March  ^  189L) 

Error  from  superior  court,  Talbot 
county;  ^hitb.  Judge. 

Willis  A  M&tthewSt  for  plaintiff  In  error. 
Heary  Penoaa  and  M.  Betbao«t  for  dfr- 
tendant  In  error. 

Simmons,  J.  This  cam  was  not  brought 
here  in  compliance  with  tbe  act  approved 
November  II,  1889;  and  as  that  act  pro- 
vides that  no  case  shall  be  brought  here 
by  bill  of  exceptions,  except  in  the  manner 
prescribed  therein,  we  are  without  Juris- 
diction to  bear  and  determine  the  case 
made  in  this  bill  of  exception.  Wrtttrf 
error  dismissed. 


Wexub  t.  Jonbb. 

Savb     American  Morto.  Go.  or  Scot- 
land, limited. 

(^prmM  Court  of  Qtorokt.  Marcb  ^  UOL) 

Ubcbt— ComnBSiox  to  Aesn. 

Where  the  lender  of  money  neither  takes, 
DOT  contraotfl  to  take,  anything  beyond  Iswfal 
iDteroBt,  the  loan  is  not  rendwed  murioas  be- 
cause tbe  bozrowar  costraota  with  one  Migaged  in 
the  business  of  proonrlng  loans  to  pay  him  out  of 
the  loan  for  his  aervloea,  and  does  so  pay  him, 
the  lender  having  no  interest  In  socb  huslnesa 
or  its  proceeds. 

Error  from  superior  court,  Obattahoo- 
chee county;  SurpH,  Judge. 

E.J.  Wynu  and  CJ.  TAoniton,forplain- 
tiff  in  error.  Tf'.  tSfmaiooa,  for  defend- 
ant in  error. 

Simmons,  J.  The  material  facts  In  both 
of  these  cases  are  the  same,  and  both  are 
ruled  by  the  case  of  Merck  v.  Freehold  Co., 
79  Ga.  21S,  7  8.  S.  Rep.  265.  Judgment 
affirmed. 


Digitized  by  Google 


40 


SOUTHEASTEBN  BEFOBTEB.  YOL.  18. 


Static  t.  Stubbb. 
iffupnnu  Court  of  ^^^^  CaroUma.  April  14, 

Addltbbt— Adkibsibilitt  ot  Bnouci— Scm- 
oiENOT  or  ImomNT. 
L.  On  an  Indictment  for  adultery,  erldenoe 
*  declaration  of  the  feme  defendant,  made  aft- 
«r  the  offense  charged,  bat  not  as  part  of  the  rea 

CUB,  that  her  brother  had  driven  her  from 
oe,  and  her  tather  had  paid  the  male  defend- 
amt  to  take  her  on  his  farm  as  a  work-hand,  was 
^admissible. 

2.  Whore  the  male  defendant  testified  that 
he  had  beard  the  feme  defendant's  father  order 
ker  to  leare  his  house.  It  was  not  material  error 
to  exclude  his  testimony  that  he  had  seen  let- 
tan  from  her  father  and  brother,  deolarlng  that 
•he  could  not  stay  there. 

8.  Evidence  that  the  defendants  had  been 
aeea  drlTing  together  since  the  prosecatioa  began 
was  admissible  when  received  with  other  evi- 
dence tending  to  show  their  adnltcrous  associ- 
ation. 

4.  An  Indictment  charging  that  defendants 
"unlawfully  did  associate,  bed,  and  cohabit  to- 
gether, and  then  and  there  did  commit  fornica- 
tion and  adnltery,  contrary  to  the  term  of  the 
statute, "  eto.,  and  that  they  *'were  not  united  to- 
gether in  marriage, "  implies  that  they  did  "  lewd- 
ly and  lasciviously  associate, "  as  forbidden  by 
Code  N.  C.>  i  1041,  and  sufficiently  charges  the 
eOense. 

Appeal  from  superior  court,  Catawba 
■couDty;  Armfibld,  Judge. 

The  defendaut  <appel)ant)  and  a  ftmd 
defendant,  wbo  did  not  appeal,  were  In- 
•dirted  for  the  offeDRe  ot  rornlcatloD  and 
«daltery,  and  pleaded  not  guilty.  There 
wan  a  trial  and  verdict  of  fcntlty.  and  Judff- 
■lent  thereun,  from  wlitch  themale  defend- 
ant appealed  to  thle  court.  Code  N.  C.  5 
1041,  provides  that  "if  any  man  and  wu- 
aan,  not  being  married  to  each  other, 
•ball  lewdly  andlascWlously  asBoclateand 
«obat»It  together,  they  shall  be  guilty  of  a 
attsdemeanor," 

Tbe  Attorney  General,  for  the  State. 

Mrrrimon,  C.  J.  The  fame  defendant, 
on  the  cross-examination  ol  a  witness  for 
the  state,  asked  the  latter  whether  on 
some  occasion  while  she  was  In  possession 
■of  property  of  the  male  defeoilant.  and  be- 
fore  the  indictment,  she  bad  not  told  the 
wltnees  that  her  brother  had  driven  her 
from  home,  and  that  her  father  had.  pafd 
tbe  male  defendant,  who  had  marrlMl  her 
«unBln,  to  take  her  on  his  farm  as  a  work- 
band.  The  question  bad  reference  to  dec- 
larations of  the /'emedefendant, made  after 
the  offense  charged  In  the  ludlctment.  The 
«vldence,  if  material,  was  properly  reject- 
ed. What  a  party  saya  exculpatory  of 
hlmaelf  after  the  offense  was  committed, 
and  not  part  of  the  rfs  treatsB,  Is  not  evi- 
dence tor  him;  otherwiHe  be  might  make 
ovldence  for  himself.  State  v.  McNalr,  93 
N.  C.  628,  and  cases  there  cited ;  tstate  v. 
Ward,  103  N.  C.  419.  8  S.  E.  Rep.  ftl4;  State 
■w.  Moore,  IM  N.  C.  744. 10  S.  E.  Rep.  183. 
Tbe  appellant  tcstiHed  In  bis  own  behalt, 
and  was  asked  It  he  had  not  heard  tbe  feme 
■defendant's  father  order  her  to  leave  hla 
house,  and  If  be  had  not  seen  letters  from 
her  father  and  bi-otber,  declaring  she  could 
not  stay  at  her  father's  houar^.  Upon  ob- 
fectloo  tbe  court  excluded  reference  to  tbe 
letters.  Tbe  evidence  seems  to  have  been 


of  slight  Importance,  and  the  mere  men- 
tion ol  letters  was  simply  cumulative.  If 
evidence  at  all.  Tbe  exclusion  of  auch 
mention  was  In  any  view  of  It  too  slight 
to  constitute  ground  for  a  new  trial. 
Whitehurat  v.  Hyman,  90  N.  C.  487;  Mc- 
Gowan  v.  Railroad  Co.,  95  N.  C.  417;  Liv- 
ingston V.  Dunlap.  99  N.  C.268,6  S.  E.  Rep. 
200.  The  state  produced  evidence  tending 
to  show  that  thedefendants  had  been  seen 
driving  together  since  the  prosecution  be- 
gan, and  this  was  received,  in  connection 
with  other  evidence,  going  to  show  their 
lascivious  association  within  two  years 
next  before  this  action  began.  As  to  this 
evidence  thecourtlnstructedthetiiry  **  that 
they  could  only  find  tbe  defendants  guilty 
upon  prc)or  of  this  aflsoulntlon — bedding 
and  cohabiting  with  each  other — within 
two  years  next  before  the  finding  ot  the 
bill  of  indictment,  but  that  the  evidence 
offered  of  acts  before  that  time,  and  also 
acts  after  the  finding  of  the  bill  of  indict- 
ment, should  be  considered  by  them  as  ex- 
plaining  the  relation  of  tbe  parties  within 
the  two  years  preceding  the  finding  of  tbe 
bill."  This  is  assigned  as  error.  The  ob- 
jection Is  unfounded.  Tbe  evidence  ob- 
jected to  was  received  in  connection  witta 
other  pertinent  evidence,  and  as  tending 
In  some  degree  to  prove  the  adulterous 
cbarncter  of  the  association  of  the  par- 
ties. State  V.  Ouest,  100  N.  C.  410,  6  S.  E. 
R'!p.  2S»:  state  v.  Wfaeeter,lM  N.  G.  898,  Itf 
8.  E.  Rep.  491. 

The  motion  In  arrest  ot  Judgment  can- 
not be  allowed.  The  Indictment  sufficient- 
ly charges  the  substance  ot  the  offense.  It 
does  not  charge  In  tbe  terms  of  the  stat- 
ute, as  regularly  it  should  do,  that  the  de- 
fendants did  "lewdly  bud  lasciviously  as- 
sociate, "etc.  ;  but  It  does  charge thatthey 
"unlawfully  did  associate, bed, and  cohab- 
it together,  and  then  and  there  did  com- 
mit fornication  and  adultery,  contrary  to 
the  form  of  the  statute,"  etc.,  and  It  also 
charged  that  they  were  "not  united  to- 
gether in  marriage."  All  this  must  Imply 
that  they  did  "lewdly  and  Itwclviously  as- 
sociate." State  V.  Lashley,  84  N.  C  754. 
It  Is  always  saferand  better  to  charge  the 
statutory  offense  In  the  words  of  the  Btat- 
nte  when  this  can  be  conveniently  done, 
but  when  tbe  offense  is  charged  substan- 
tially In  all  reppectsthelndlctment  must  be 
upheld  as  sufBcient.  There  is  noerror.and 
tbe  Judgment  mast  be  affirmed. 


AsBUT  v.  Page. 
(BuprmM  Court  of  -^^^^  CnroUna.  April  14, 

Appuir-BavBuiZr— FBoonnnros  Bmlow  —  Cus- 
TODT  Of  Child. 
1.  On  application  by  a  mother  for  theappreo- 
tioeship  of  her  minor  child,  the  superior  court 
affirmed  the  action  ot  the  cleric  In  Htprenttclng 
the  child  to  defendant,  against  the  mother's 
wishes.  Held,  that  a  reversal  of  this  decision 
by  the  supreme  court  on  appeal,  which  did  not 
render  a  final  Jadgment  in  thematt»r,  but  simply 
remanded  the  cause  fur  a  new  trial  to  the  oourt 
below,  did  not  warrant  the  mother  in  InsUtatlng 
habeas  oorpus  proceedings  to  regain  the  custody 
of  the  child  from  defendant,  as  the  cxAet  of  ttaa 
superior  court  apprentlolDg  the  ohUd  \0  him  stlU 
remained  In  foroew 
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S.  The  TBrmal  hj  the  aopreme  ooort  of  the- 
Jndfrineiit  of  the  saperior  court,  w  the  ground 
Chat  the  facts  found  did  not  wacraiU  the  Judg- 
ment that  the  mother  mam  not  enttUed  to  the  cns- 
lodj  of  her  ehlld,  does  not  preolude  the  superior 
oonrt,  on  a  new  trial,  from  hearing  additional 
testimooy,  nor  from  finding  the  facts  in  aooord- 
aoce  UierewiUL 

8.  A  finding  by  the  ooort,  on  such  additional 
eridenoe,  thaX  the  mother  is  a  woman  of  bad 
character,  and  not  a  fit  person  to  have  the  oos- 
todr  of  the  child,  whose  father  Is  dead,  brings 
the  case  within  Acts  K.  C.  1889,  o.  IfW,  S  3,  snbd. 
4,  and  anthorlieB  the  apprentioeship  of  the  child 
to  a  Btrangsr. 

Appeal  from  McCorklb,  J.>  at  fall  term, 
18U0.  of  Stokes  superior  court.  This  case 
was  brought  here  by  a  former  appeal,  and 
Is  reported  in  106  N.  C.  S28, 11  8.  £.  Rep. 
283.  wbeo  this  coort  toand  error  ia  the 
ruling  beiuw.  On  Slat  of  May,  1890,  soon 
after  said  opinion  bad  been  filed,  and  be- 
fore tbe  next  succeeding  term  of  Stokes  au- 
peiior  court,  the  plaintiff  eaed  out  a  peti- 
tion of  habeas  corpus,  which  defendant 
nnnwerpd  36tta  May,  but  by  snecesslTe  con- 
tiunances  the  matter  went  over  to  tbe  tall 
term,  at  which  time  the  court  heard  ad- 
ditional affldarits  from  the  defendant,  the 
plalDtitt  excepting.  Connter-affidavlta 
were  then  offered  by  the  plaintiff.  The 
court  found  as  facts  that  the  plaintiff  had 
three  bastard  children  (one  of  them  the 
child  In  controrersy)  before  her  present 
marriage;  that  she  Is  a  woman  of  bad 
character  for  virtue  and  morality,  and 
that  Bbe  is  not  a  fit  person  to  have  the 
cnatudy  of  tbe  child ;  that  the  defendant  Is 
a  man  of  good  moral  character,  and  a 
soltable  person  to  bare  the  custody  of  It; 
and  remanded  It  to  blm  by  virtue  of  the 
apprenticeship  heretofore  miide  by  tbe 
clerk  of  the  superior  court.  The  plaintiff 
api>ealed.  and  assigned  as  error:  (1) 
That  the  court  erred  In  hearing  additional 
evidence  as  the  matter  was  res  Judie&ta; 
(2)  that  by  virtue  of  tbe  decision  of  the 
supreme  court  tbe  plaintiff  was  entitled  to 
Judgment  directing  tbe  child  to  be  deliv- 
ered to  her;  (S)  that  the  child  did  not 
come  under  any  of  the  provislnns  of  chnp- 
ter  169,  Acts  1889.  and  plaintiff  was  enti- 
tled to  its  custody;  (4)  that  by  virtue  of 
said  act,  and  in  the  stataa  of  tbe  cause, 
the  court  bad  no  Jurisdiction  to  pass  upon 
the  right  and  propriety  of  allowing  the 
defendant  to  bold  tbe  custody  of  the  child. 
Tbe  cause  was  submitted  In  this  court  on 
printed  briefs,  without  oral  ai^umeat,  by 
counsel,  undw  rule  10. 

A.  M.  Stack,  for  appeUant.  W.  W.King, 
for  appellee. 

CuBK,  J.,  (after  aUttlng  tba  Iketa  aa 
aboro.)  Tbe  decision  of  tbis  court  on  the 
former  bearing  (106  N.  C.  828.11  S.  E.  Rep. 
nS)  was  that  there  was  error  because  the 
facta  as  found  by  the  conrt  below  did  not 
bring  the  case  within  any  of  the  five 
classes  which  the  clerk  was  authorised  to 
apprentice  by  chapter  169,  Acts  18S9. 
There  was  no  final  Judgment  here,  and  tbe 
cause  stood  on  tbe  docket  of  the  conrt  be- 
low for  a  new  trial  at  the  first  tmn  held 
after  tbe  nertlficate  was  sent  down  from 
tbis  court.  Acts  1887.  e.  UMf,  S  8.  The  at* 
tempted  babeaa  empaa  proceeding  was  Uv 
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r^ular,  as  tbe  defendant  had  possession 
of  the  child  undpr  the  order  of  tht*  court, 
(Code,  §S  1646.  16i6,)  and,  though  this 
court  bad  held  there  was  error,  no  Judg- 
ment had  been  given  for  plaintiff  on  the 
merits,  and  tbe  matter  stood  for  proper 
action  at  tbe  next  term.  The  habeaa  ear- 
pus  proceeding  seema  to  have  been  In  tbe 
nature  of  a  petition  In  the  cause;  it  could 
serve  no  purpose,  and  may  be  treated  as 
mere  eurplusaice. 

The  plaintiff  contends,  however,  that 
the  opinion  of  this  court  was  a  finality, 
and  that  It  was  error  in  the  court  below 
to  hear  additional  testimony.  To  this  we 
do  not  assent.  This  court  decided  that 
tbe  tacts  found  did  not  warrant  the  Judg- 
ment that  tbe  plaintiff  was  not  entitled 
-to  the  custody  of  the  child.  It  was  com- 
petent for  the  court  below  to  hear  any  ad- 
ditional testimony,  and  It  was  Its  duty  to 
find  the  facts  before  entering  Its  Judgment. 
In  Jones  v.  Swepson,  tbe  conrt  had,  on 
tbe  former  appeal,  (79  N.  G.  510.)  held  that 
there  was  error,  and  the  court  on  the  sec- 
ond appeal  (94  N.  G.  700)  say,  (Smith.  C. 
J.,)  In  passing  upon  the  same  point  now 
before  us:  **  We  think  It  clear  that  a  new 
trial  awarded  for  some  vitiating  lU^ol 
ruling,  which  may  be  reasonably  supposed 
to  have  influenced  tbe  verdict,  reopens  the 
controversy  for  the  admission  of  any  evi- 
dence that  is  Itself  competent,  and  ought 
to  have  been  received  If  offered  at  the  first 
trial.  This  is  equally  true  when  the  Judge 
assumes  the  function  oF  passing  upon  the 
evldfuce  and  determining  tbe  facts  upon 
which  tbe  Judgment  Is  founded. "  Tbe  de- 
cision of  this  court  that  there  was  error 
had  the  effect  to  set  aside  tbe  former  de- 
cision, and  tbe  cause  stood  for  trial  on  the 
merits  de  novo.  The  present  case  and  the 
one  Just  cited  differ,  therefore,  somewhat 
from  Jones  v.  Thome,  SO  N.  G.  72;  Sander- 
son v.  Dally,  83  N.  G.  67;  Mabry  v.  Henry, 
Id.  298;  Roulbac  v.Brown.87N.C.  1:  Pa»- 
our  V.  Linebeiger,  90  N.  0. 15»;  Wlngo 
Hooper.  98  N.  0.  482.  4  S.  E.  Rep.  468;  and 
the  like.  In  those  cases  certain  interlocu- 
tory orders  as  to  refusing  injunctions  ap- 
pointing receivers,  vacating  attachments, 
and  the  like,  were  held  to  be  res  Judtca^ 
ta,,  unless  affidavits  were  presented  show- 
ing additional  facts  subseguently  trans* 
plrlng,  or,  at  least,  facts  making  an  en- 
tirely different  ground  for  the  relief  alreat!^ 
refused.  Here  the  court  on  appeal  basad- 
Judged  that  the  facts  found  did  not  war^ 
rant  tbe  Judgment,  and  on  the  new  trial 
tbe  appellee  has  made  out  a  stronger 
case. 

The  present  finding  of  the  court  below, 
upon  tbe  additional  evldmce  ottned.  Is 
that  tbe  plaintiff  Is  a  woman  of  bad  char- 
acter, and  not  a  fit  person  to  have  thecus- 
tody  of  the  child,  who  is  without  a  father. 
This  brings  the  case  within  the  fourth 
subdivision  of  section  2,  c.  169,  Acts  1889,  and 
thenlerk  was  authorised  to  apprentice  the 
child  to  the  defendant.  This  being  an  ap- 
peal to  tbe  Buperiorcourtfrom  tbe  clerk.  It 
was  competent  lor  the  Judge,  Instead  of 
sending  tbe  case  back  to  tbe  clerk,  to  pro- 
ceed to  bear  and  determine  the  matters 
In  controversy  hlmsett.  Acti  18S7«  e.  376. 

No  error. 
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Fdi-pb  v.  Mock. 

iSupreme  Court  cf  NorOi  CaroHna.  April  14, 
lun.) 

PLBUtlNa  AND  PbOOT— VaBIAKOB. 

A  complaint  alleged  defendant's  indebt- 
edness for  servlcea  rend^^  from  March  1,  1881, 
to  Knvember  15,  18H9,  in  the  som  of  $15  per 
month.  The  answer  denied  the  allegations, 
pleaded  the  statute  of  limitations,  and  set  up  a 
coanter-cialm  for  board.  PlalDtiff's  reply  al- 
leged that  defendant  agreed  in  consideration  of 
the  services  named  to  board  plalntifC,  and  leave 
him  all  bis  propert7  at  his  decease,  but  that  on 
November  15,  1869,  defendant  dismissed  him  from 
service.  On  the  trial  plaintifl  testified  that  he 
hired  to  defendant  in  1881,  and  was  to  be  paid 
•whatever  was  right,  and  worlied  a  year;  that  in 
1888  he  made  a  contract  with  defeDdant  to  stay 
with  him  at'  loiur  as  defendant  lived,  he  to  make 

filaintiffh^toall  his  property;  and  thatplalntifl 
Lved  witQ  him  for  five  years,  when  defendant 
disohai^ed  him.  Plaintiff  testified  his  services 
were  worth  from  tSO  to  per  month.  Meid, 
that  the  allegations  of  the  complaint  were  broad 
ehOQgh  to  cover  evidence  given  of  the  special 
ooDtract  set  up  in  the  replication. 

Appeal  from  MesRiHON,  J.,  at  spring 
term,  1^].  ol  Alexander  eaperior  court. 
The  complaint  alleged  "that  defendant 
Justly  Indetited  to  the  plaintiff  In  the  aunt 
of  eighteen  hundred  dollars  for  services 
performed  by  the  plalntiO  for  the  defeDd- 
ant as  miller  in  defendant's  mill,  aud  for 
attending  defendant'sflsberr.and  forserT- 
Ices  on  defendant's  farm,  from  tbe  first 
day  or  March,  18K1.  to  the  15th  day  ol  No- 
vember, 1880,  at  f25  per  month, "and  a  de- 
mand and  refusal  to  pay.  The  answer 
denied  the  allegations  of  the  complaint, 
pleaded  tbeatatute  of  limitations,  and  a 
cuunter-clalmforboard  and  lodglngfor  the 
time  Bpecltled  In  thecomplalnt.  The  plaln- 
tin  filed  a  replication  to  the  defendant's 
pleas  of  the  statute  of  Umltatlons  and 
counter-claim ,  setting  out  that  deleodant 
agreed.  In  consideration  of  services  named, 
and  which  plaintiff  has  rendered,  the  de- 
fendant would  board  him,  and  would  con- 
vey him  all  the  property  which  he  (defend- 
ant) mfeht  own  at  hia  death ;  that  on  No- 
vember 15, 1889,  the  defendant  dismissed  the 
plaintiff  from  hia  service,  declined  to  allow 
him  to  proceed  further  under  the  contract, 
and  denied  Its  existence;  and  thereupon 
the  plaintiff  brought  this  action  for  tbe 
value  of  the  services  actually  rendered  by 
the  plaintiff.  By  consent  tbe  following 
issue  was  submitted.  "Is  the  defendant 
Indebted  to  the  plaintiff?  If  so,  in  what 
sum?  "  Tbe  plaintiff  was  offered  as  a  wit- 
ness in  bis  own  behalf,  and,  after  objection 
by  defendant,  which  was  overruled  by 
the  court,  testified  as  follu  ws :  **  1  faired  f o 
defendant  In  18dl.  Worked  one  year  under 
this  contract.  He  was  to  pay  me  what- 
ever was  right.  No  agreed  price.  Sawed 
for  him.  I  made  a  contract  with  defend- 
ant in  18S3.  He  sent  lor  me  to  go  over  to 
the  mill  to  see  him.  He  wanted  me  to 
stay  with  blm  as  long  as  be  lived,  and  he 
would  make  me  an  beir  to  everything  he 
had,  and  I  agreed  to  do  It.  Went  to  bis 
bouse,  and  stayed  there  with  him  five 
years.  Attendedtohlsmlll, attended  tohls 
ferry  and  fishery,  and  did  other  things.  I 
quit  in  1888,  In  November.  Defendant  made 
lue  quit.  He  cursed  me,  and  drew  bin  stick 
on  me,  and  told  me,  'Damn  yon,  yon  bava 


to  get  away,  and  I'll  gat  somebody 
that  win  attend  to  my  business.'  He 
boarded  me.  This  was  a  part  of  the 
agreement.  My  aerviees  were  worth  fao 
to  $25  per  month, "  This  evidence  was  ob- 
jected to  by  defendant  "under  the  plead- 
ings as  they  stood,  unamended.  The 
plaintiff  did  not  ask  leave  to  amend,  nor 
was  any  amendment  of  the  pleadings 
made  then  or  at  any  time. "  The  cunrt, 
upon  the  authority  of  Stokes  v.  Taylor, 
104  N.  0.894. 10  S.  £.  Bep.  fi66,  overruled 
the  objection,  and  defendant  excepted. 
The  plaintiff,  without  objection  by  defend- 
ant, abandoned  any  claim  for  services 
rendered  nnder  tbe  contract  for  1881,  and 
sought  only  to  recover  lor  services  ren- 
dered nnder  tbe  contract  of  1883.  There- 
was  other  evidence  tending  to  show  bow 
long  plaintiff  served  defendant,  and  the 
value  of  his  services.  Tbe  defendant  of- 
fered evidence  tending  to  show  an  agive- 
ment  in  18H1  that  plaintifl  was  to  receive 
as  compensation  a  part  of  the  mill  tolls; 
that  be  left,  and  when  he  returned  In  1883, 
aud  went  to  work,  nothing  was  said 
about  terms,  and  plaintiff  left  voluntarily 
In  188».  The  court  charged  tbe  Jary  (1) 
that  if  the  contract  was  as  alleged  by  the 
plaintiff  In  his  replication,  then,  unless  the 
plaintiff  was  ready  and  wIlKug  to  perform 
his  part  of  tbe  contract,  and  was  prevmt- 
ed  from  doing  so  by  defendant,  they  would 
answer  the  issue**  No.**  (2)  If  socb  con- 
tract existed,  and  plaintiff  was  ready  and 
willing  to  perform  his  part,  but  was  pre- 
vented by  defendant,  plaintiff  Is  entitled 
to  recover  the  value  of  his  services,  lees 
snch  snms  as  had  been  paid  him.  and  the 
value  of  snch  tolls  or  proceeds  of  such  as 
he  may  have  retained;  and  that  he  was 
not  barred  by  the  statute  of  limitations 
as  to  any  part  of  his  claim  If  defendant 
committed  a  breach  of  the  contract  In  No- 
vember, 1889,  as  teatlfled  by  plaintiff.  (3> 
That  if  there  was  no  contract  as  to  length 
of  service  or  rate  of  pay  plaintiff  could  r»> 
cover  only  the  value  of  his  services  for 
three  years  Immediately  preceding  the  ac- 
tion, subject  to  any  payments  made  him; 
and  as  to  the  statute  of  limitations  he 
read  to  tbe  Jury  what  was  aald  In  Miller  r. 
Lash,  86  N.  C.  on  page  64,  8d  paragraph. 
(4)  If  the  contract  betweoi  the  parties 
was  as  testified  to  by  defendant,  tbe  plain- 
tiff was  not  entitled  to  recover  anything. 
Defendant  excepted  to  the  instructions  1 
and  2.  There  was  a  verdict  for  the  plain- 
tiff. Defendant  moved  for  a  new  trial,  on 
tbe  ground  "that  throughout  this  trial 
tbe  special  contract  sot  up  In  t^e  replica^ 
tlon  bad  been  treated  by  the  court  as  a 
cause  of  action  In  Itself,  and  sufflciently 
and  lawfully  pleaded  to  enable  the  pUdn- 
tlB  to  have  the  benefit  of  It  as  a  ground 
for  recovery;  that  evidence  had  been  ad- 
mitted for  tbe  purpose  of  establishing  It 
as  such ;  and  that  bis  honor's  charge  bad 
Instructed  the  Jary  to  find  for  plalntUI  If 
he  had  proved  that  special  contract,  and 
defendant's  breach  of  it;  which  put  ot  bis 
charge  he  respectfully  assigned  aa  error." 
The  case  on  appeal  further  states :  **  His 
honor's  charge,  in  tbe  particular  com- 
plained of,  speaks  for  itsdf,  but  be  did  not 
treat  the  special  contract  set  np  In  plain- 
tiff's replication  as  a  cause  ol  action  la 
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Itself,  and  saffidently  and  lawfullj  pleaded 
to  enable  the  plaintiff  to  taarettie  benefit 
of  ]t  as  a  teround  for  a  rocovery-  The  evi- 
dence  1788  not  admitted  lorthe  purpose  ot 
establishing  It  as  such.  His  honor  was  of 
oplniun  that  under  tbe  ruling  of  the  sn- 
prerae  coart  In  Stokes  t.  Taylor  It  was  In- 
«ainbent  upon  him  to  admit  tbe  evidence 
objected  to  npon  the  Issue  submitted  to 
tbe  Jury  (there  being  no  objectton  to  the 
form  or  to  tbe  substance  of  the  Issue)  for 
the  pnrpose  of  proving  that  plalotlff  ren- 
dered servtoas  for  which  he  was  entitled 
to  bepald ;  and  that  thevarlance  between 
the  allegratlons  of  the  complaint  and  the 
proof  offered  ought  not  to  be  regarded  as 
material:  and  that  the  defendant  was 
sufflclen'tly  Informed  by  the  complaint  of 
tbe  plalntltrs  demand  against  him,  and 
was  not  In  any  way  taken  by  surprise. 
TenHct  and  Jndgment  for  plaintiff.  Ap- 
peal by  defendant. 

Jonea  A  Keroer  and  W.  M.  RobbhtBt  for 
I4>p€flant.   R.  B.  Barke,  for  app^lee. 

Ci^xK,  J.,  (after  stating  tbe  tacts  aa 
above.)  The  defendant  seems  to  have 
■liscoacelTed  the  scope  of  the  action.  Tbe 
court  b^owdid  not  "allow  plalntUf  to 
abandon  hts  cause  of  action  set  ont  In  the 
complaint,  and  torecoveroo  a  special  con- 
tract set  oat  In  the  replication."  The 
plahitStr.  by  his  complaint,  was  seeking  to 
recover  the  value  of  his  services  from  1881 
to  1H89.  On  tbe  trial  be  abandoned  any 
dalm  for  services  from  1881  to  188S.  To 
this  defendant  did  not  and  could  not  ob- 
Jset.  To  prove  his  right  to  recover  the 
nine  of  bis  servlcea  from  1888  to  1888» 
without  be4ng  subject  tocounter-clalm  for 
board,  and  to  bar  the  application  of  the 
stfltote  of  limitations,  the  plaintiff  Intro- 
daced  evidence  which  was  also  admissible 
to  prove  the  allegations  of  his  complaint. 
The  evidence  was  pertinent  and  eppropri- 
•ate.  It  was  not  necessary  to  plead  these 
nattera  of  evidence  In  tbe  complaint,  and 
that  the  plaintiff  pleaded  them  in  his  repll- 
cation  constituted  no  change  or  abandon- 
ment of  his  cause  of  action,  which  re- 
mained, as  before,  tor  the  recovery  of  the 
vaineof  hla  servicee.  Tbe  plaintiff  did  not 
seek  on  tbe  trial  to  recover  the  compensa- 
tion alleged  to  have  been  stipulated  (or in 
the  express  contract.  The  express  con- 
tract was  put  in  evidence  merely  to  show 
why  tbe  plalntIR,  by  defendant's  abandon- 
meat  of  It,  could  recover  nn  a  gvautvm 
merwftt  and  why  tbestatute  of  limitations 
did  not  ran.  The  cause  of  action  was  so 
broadly  stated.  Indeed,  as  to  haveauthor- 
ted  a  recovery  by  procrf  either  on  a  quan- 
tum menit  or  express  contract.  Lewis 
V.  Railroad  Co..  95  N.C.  179.  Itthealiega- 
tlon  was  defective, the  proper  modeof  cor- 
reetlon  (when  the  substantial  facts  which 
constitute  the  cause  of  action  are  stated 
In  the  complaint,  or  can  be  Interred  there- 
from by  reasonable  Intendment)  Is  not  by 
demurrer,  nor  by  excluding  evidence  on 
the  trial,  but  by  a  motion  before  the  trial 
to  make  tbe  averments  more  definite  by 
amoidmeBt.  Stokea  v.  Taylor,  104  N.  C. 
8B4,  10  6.  E.  Rep.  £68;  Pom.  Hera.  $  S49; 
Code.  8  asi;  Moora  Bdmlaton,  70  N.  a 
610.  No  error. 


Uali^asd  ef  ah  t.  Pattbbson. 

(Afpreme  Oourt  of  JVorth  Carolina.  ikSAX  14^ 

18B1.) 

Fuure  FuiDiHos— &ZTBH8J0S  or  Tm— Cuius 

AQAIMT  DbOBDSJITB. 

1.  In  sn  aoUon  against  an  admlnlstntor,  de- 
fendant made  default  In  answering  the  verified 

complaint,  and  afto*  time  was  granted  him  to  file 
his  pleading  an  unverified  answer  appeared  among 
the  papera.  After  the  lapse  of  five  yeacs  defend- 
ant  was  allowed  to  file  a  verified  answer,  setting 
up  merltorioua  pleas,  exolusive  of  a  pies  of  the 
running  of  the  statute  of  limitationa.  Held,  that 
leave  to  file  the  verified  answer,  with  the  lim- 
itation, was  discretionary  with  the  court  below, 
and  is  not  reviewable  on  appeal. 

2.  Code  N.  C.  provides  that,  where  an  ac- 
tion is  brought  on  a  claim  whloh  was  not  pre- 
sented within  13  months  from  the  first  publioa- 
tlon  of  a  notiue  to  creditors,  the  administrator 
shall  not  be  chargeable  for  assets  he  may  have 
distrltHited  before  such  action  was  commenced. 
An  Administrator  published  a  notice  to  all  per- 
ams  having  claims  against  the  estate  to  ezmblt 
them  wlthm  19  montna  thereafter.  After  Qie  sk- 
plratlon  of  the  year  he  paid  part  of  the  assets  to 
the  next  of  kin  on  aoooaat  of  their  distributive 
shares.  Plaintiff  sued  on  a  claim  that  had  not 
boMi  presented  within  19  mtwths  from  the>  first 

Subllcatlon  of  the  notice.    Beld,  that  defendant 
I  not  chazgeable  with  tbe  amount  of  money  ha 
paid  to  the  distrlbntees. 

Appeal  from  superior  court,  Iredell  eouu- 
ty .  Btndm,  Judge. 

It  appears  that  Ann  Patterson  died  in- 
testate In  tbeconnty  of  Iredell  before  the4th 
day  of  October,  1S76,  and  on  that  day  the 
defendant  was  appointed  and  qualified  as 
administrator  of  her  estate,  and  gave  no* 
tlce  to  all  pOTions  bavlng  claims  against 
tbe  estate  to  exhibit  the  same  to  Mm  with- 
in twelve  months,  etc.,  as  required  by  the 
statute.  Code,  fi  1421.  The  defendant 
brought  an  action  againstcertaln  parties, 
which  was  not  determined  until  after  the 
lapse  of  several  years,  and  then  adversely 
to  him.  In  the  mean  time  he  bad  failed 
to  wind  up  and  administer  the  estate  In 
his  hands  according  to  law.  Within 
twelve  months  next  att»r  he  gave  notice 
tucredltors  to  presentthelr  claims  he  paid 
to  certain  of  the  nex  t  of  kin  ol  the  Intestate 
considerable  sums  of  money,  on  account  of 
their  respective  distributive  shares,  and 
tookthelrrecelptsforthesame.  On  theSdof 
February,  1888,  the  plaintiffs  brought  this 
special  proceeding.  In  behalf  of  themselves 
and  all  other  emdltors  of  the  said  intes- 
tate, to  compel  the  defendant  to  an  ae- 
count  of  bis  administration,  and  to  pay 
the  creditors  what  might  be  pHyable  to 
them  respectively.  The  defendant  was 
duly  served  with  asummons  on  the  Ittth  of 
February,  1883.  On  the  8d  of  March,  1883, 
the  plaintiffs  filed  thtircumplalat,  alleging 
a  cause  of  action,  and  the  indebtedness  m 
the  Intestate  to  tbem,  respectively,  for 
divers  sums  of  money.  Tbereu[A>n  tbe 
clerk  advertised  for  all  creditors  of  the  In- 
testate to  appear  b^ore  him  on  or  before 
the  time  designated,  and  file  evidence  of 
the4r  claims,  etc.  Afterwards,  on  the  9th 
of  April,  1883,  the  defendant  moved  to  dis- 
miss the  proceeding  because  the  advwtlse- 
ment  was  notregular  and  was  insufRctent. 
The  motion  was  denied,  and  fresh  adver- 
tisement made.  The  defendant  did  not 
tbea  answer  the  eompl^t,  but  tbe  court 
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fcave  time  to  answer  ontll  the  2lBtot  May, 
1888.  Afterwards  a  farther  advertisement 
was  made  for  creditors  to  present  their 
claimH  on  or  before  tlie  7th  of  September, 
18S9.  Notice  was  alao  eerved  apon  the  de- 
fendant to  appear  before  the  clerk  on  the 
same  day,  to  exhibit  on  oath  a  Itet  of  all 
claims  afcalimt  his  Intestate's  estate,  etc. 
Afterwards,  on  the  let  ot  October,  1889. 
upon  affldavlt  filed,  tbe  defendant  moved 
to  be  allowed  to  file  his  verified  answer  to 
the  complaint.  The  complaint  was  veri- 
fied when  filed.  An  answer,  ouverified, 
was  found  among  the  papers,  but  when  it 
was  filed  did  not  appear.  After  conten- 
tion of  the  parties,  the  clerk  allowed  the 
defendant  to  file  an  answer,  in  which  he 
mlfcbt  "set  Dp  only  meritorious  pleas,  to- 
wlt.  allowed  him  to  set  up  only  pleas  of 
payment,  counter-claims,  or  set-offs  which 
he  mlKbt  have."  bnt  he  was  not  allowed 
to  plead  the  statute  of  limltatloDS.  The 
defendant  excepted.  Afterwards  the  clerk 
examined  claims  presented  by  creditors  ot 
the  Intestate,  heard  evidence,  etc.,  filed  his 
report  of  account  stated,  etc.  To  this  re- 
port the  d^endant  filed  divers  exceptions, 
which  were  not  sustained.  The  clfffc  gave 
lodgment  for  the  plaintiffs,  and  the  defend- 
ant appealed  to  the  Jud^  ot  the  court  in 
term-time.  The  court,  in  term-time,  over- 
ruled all  the  defendant's  exceptions,  found 
the  factft  to  be  as  found  by  the  clerk,  and 
affirmed  his  rulings,  and  gave  Judgment 
upon  the  report  for  the  plaintiffs,  and,  the 
delendant  baving  excepted,  appealed  to 
this  court. 

Armtleld  Jk  Taraer^  for  appellant.  W.M. 
RobbiBSt  for  appellees. 

Mbrrimon,  C.  J.,  {after  stating  the  facta 
ms  above.)  This  proceeding  has  been 
Rreatly  delayed  and  neglected  by  the  par- 
ties, particularly  so  by  ttae  defendant,  and 
possibly  to  bis  prejudice  in  respects  not 
remediable  here.  We  can  only  deal  wltb 
errors  assigned,  or  sncb  as  appear  upon 
the  face  of  the  record  proper.  The  piain- 
tlffs.  In  the  orderly  course  of  procedure, 
filed  their  verified  complaint,  alleging  snffl- 
clently  a  cause  of  action.  The  defendant 
was  allowed  time  to  file  his  answer.  This 
he  did  not  do  promptly.  An  answer  ap- 
pears among  the  papers, — when  this  was 

{>laced  among  them  does  not  uppear.-~aud 
t  was  not  verified.  It  was  therefore  no 
suttlcient  pleading,  and  could  not  be  treat- 
ed as  such,  certainly  In  the  face  of  objec- 
tlou.  AlTord  T.  McCormac,  90  N.  G.  151. 
After  the  lapse  of  five  years  or  more,  the 
defendant  asked  to  be  allowed  to  verify 
tbU  answer,  or  to  file  a  new  one  properly 
verified,  flenrly,  be  was  not  entltli^  to 
do  so  as  of  right.  It  was  discretionary 
with  the  court  to  allow  or  disallow  bis 
application,  or  grant  the  same,  with  llm- 
ItHtlons.  The  court  allowed  blm  to  an- 
swer, alleging  "meritorious"  defenses,  but 
not  to  avail  himself  of  the  statute  ol  lim- 
itations. This  the  court  might  do.  and  its 
exercise  of  discretion  in  such  respect  is 
not  reviewable  In  this  court. 

The  first  four  exceptlnns  to  the  account 
stated  by  the  clerk  relate  to  bis  refusal  to 
allow  the  detenduntcredlt  forcertain  sums 
of  money  paid  by  taira  to  certain  ol  ttae 


next  of  kin  of  bis  intestate  within  12 
months  next  aft^  bis  first  publication  of 
notice  to  creditors  of  bis  intestate  to  pro- 
sent  their  claims  to  him.  etc.  Regularly, 
the  administrator  should  pay  all  debts 
due  creditors  before  he  distributes  the  es- 
tate, or  any  part  o(  it,  to  the  next  of  kin 
of  his  intestate.  He  fails  to  do  so  at  his 
peril,  unless  the  claim  was  not  presented 
to  him  until  after  the  lapse  of  12  months 
next  alter  the  first  publication  of  ootice 
given  by  him  to  creditors  to  present  tbelr 
claims,  as  required  by  the  statute.  (Code, 
$  1421.)  In  the  latter  case,  in  an  action 
upon  such  claim,  he  will  not  be  chargeable 
with  such  sums  of  money  as  he  may  have 
paid  In  satisfaction  of  distributive  shares. 
The  statute  (Id.  S  1428)  so  expressly  pro- 
vides. In  this  case  not  a  single  claim  sued 
upon  orthe  subject  ot  this  proceeding  was, 
so  far  as  appears,  presented  to  the  defend* 
ant  within  12  months  from  the  first  publi- 
cation of  the  general  notice  to  creditors  to 
present  their  claims  to  the  defendant,  and 
the  sums  of  mimey  paid  by  blm  to  distrib- 
utees were  all  paid  years  before  this  pro- 
ceeding b^an.  ThestatntejDstdted  pro- 
vides that  In  such  case  "ttae  executor,  ad- 
ministrator, or  collector  shall  not  be 
chargeable  for  any  aBsets  that  he  may 
have  paid  In  satisfaction  ol  any  debts, 
legacies,  or  distributive  shares  before  such 
action  was  commenced."  The  purpose  is 
to  relieve  administrators,  executors,  and 
collectors  from  liability  lor  assets  tbey  may 
pay  or  distribute  to  a  person  or  persons 
entitled  to  have  the  same,  as  to  elainu 
not  presented  within  12  months  after  ttae 
first  publication  of  general  notice  to  cred- 
itors, and  as  well  to  facilitate  and  encour- 
age the  prompt  settlement  ol  the  estates 
of  deceased  persons.  It  may  be  that  if  an 
administrator  should,  with  knowledge  ot 
existing  debts  against  his  intestate's  es- 
tate, eollnsively  so  pay  or  distribate  as- 
sete  to  creditors  or  distributees,  he  woold 
not  be  relieved  from  liability  as  to  debts 
not  HO  presented,  but.  so  tar  as  we  can  see, 
no  fraud  or  collusion  Is  Imputed  to  the  de- 
fendant in  this  case.  We  are  therefore  ol 
opinion  that  the  defendant  ought  not  to 
have  been  charged  with  the  several  sums 
of  money  he  paid  to  the  distributees.  We 
have  examined  tbe  other  exceptions,  and 
think  that  they  are  without  merit.  It 
will  serve  no  nsefnl  purpose  to  advert  tOt, 
them  further.  There  is  error.  The  ac- 
count must  be  corrected.  In  accordance 
with  this  opinion,  and  ttae  Judgment  ac- 
cordingly modified,  and  as  so  modified 
affirmed.  To  that  end  1st  this  opinion  be 
certified  to  the  superior  court.  It  is  so 
ordered. 


MusB  et  al.  t.  London  Assub.  Corp. 

(Supreme  Court     North  CaroUna.  April  lA 
1891.) 

feBURARCB— CoKDiiioire— Tims  or  SuiMo. 
A  oondltioQ  in  a  policy,  that  no  suit 
againBt  tbe  iusnror  shall  bestutained  onless  oom- 
menced  "within  IS  months**  next  after  the  loss, 
is  not  In  contravention  of  Code  H.  C  |  9078,  whlob 
forbias  the  insurer  toHmlt  the  term  within  whlea 
suit  shall  be  brought  "to  a  period  loss  than  one 
year," 
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Appeal  from  eapenor  court,  Mooreconn- 
ty:  Gbaves,  Judge. 

Action  by  JobD  C.  Maseand  A.  H.  Mnse 
against  the  London  Aesurance  Corpora- 
tion on  an  insDrance  policy.  Tlie  proper- 
ty Insared  waa  destri^vd  by  fire  Aagust 
81, 1K85,  and  on  October  11, 18R7.  pialntitfs 
commenced  anit  to  recover  for  the  loss. 
Ttie  policy  stipulated  that  "no  suit  or 
BctioQ  agatnat  this  corporation  for  the  re- 
covery ol  any  claim  by  virtue  of  this  poli- 
cy shall  be  BQstainableln  any  court  of  law 
or  chancery  nnlem  such  suit  or  action  be 
commCTred  wltbln  twelve  months  next 
after  the  lom  shall  occur;  and, should  any 
salt  or  action  l>e  commenced  after  the  ex- 
piration of  the  aforesaid  twelve  months, 
the  lapse  of  time  shall  be  taken  and 
dppme«]  conclusive  evidence  against  the 
validity  of  such  claim,  any  statute  of  limit- 
ation to  the  contrary  notwithstanding." 
Code  N.  C.  (  S076.  provides  that  "  no  per. 
son  llcen«ed  to  do  Insurance  bnsiiieaB  un- 
der tbiH  chapter  shall  limit  the  term  with- 
in which  any  suit  ahall  be  brought 
againet  such  person  to  a  period  less  than 
one  year  from  the  time  when  the  loss  In- 
sured against  shall  occur."  Defendant 
inured  fur  Judgment  upon  the  face  of  the 
pleadings,  which  was  denied,  and  defend- 
ant appeals. 

Jobu  W.  Hlaadale,  lor  appellant.  J,  C. 
Blaek  and  Haywood  A  Haywood^  lor  ap- 
pdlecs* 

Atbkt,  J.  It  seems  to  be  eatablished 
that  a  provision  in  a  policy  that  the  In- 
sured may  brins  suit  within  12  months 
after  th«  loss,  and  not  later,  being  In  the 
nature  ol  a  condition  precedent.  Is  not  in 
coatraventlon  of  the  policy  of  statutee  of 
limitation,  and  will  be  upheld  by  the 
courts.  May,  Ins.  §  478;  O'Laughlln  v. 
Insurance  Co.,  11  Fed.  Rep.  280 ;  Kullam  v 
Insurance  Co.,  7  Gray.  61;  Wilson  v.  In- 
surance Co., 27  Vt.  99;  Rlddlesbarger  v.  In- 
•nraniw  Co..  7  Wall.  886;  Ofay  v.  Insur- 
ance Co.,  1  BlacM.  280.  The  weight  of  au- 
tbitrity  sustains  the  position  also  that 
"the  rights  of  the  parties  in  such  cases  are 
fixed  by  the  contract, "  and  tha  t  the  con- 
tract must  be  construed  as  re(]ulrlng  that 
the  action  which  is  prosecuted  to  Judg- 
ment (nut  a  suit  begun  previously)  must 
be  brought  within  12  months  after  the 
loss  nccurs,  oulesa  the  conduct  of  the  In- 
surer bas  been  sneb  as  to  amount  to  a 
waiver  of  the  benefit  of  the  condition. 
Riddlesbarger's  Case,  supra;  Arthur  v. In- 
surance Co.,  78  N.  Y.  462;  McFarland  v. 
Insurance  Co..  6  W.  Ta.  487;  and  2  Phil. 
Ins.  S  1983.  The  condition  that  the  suit 
shall  be  instituted.  If  at  all,  within  a  year 
after  the  loss  has  been  sustained  as  rea- 
sonable and  ralld  in  part,  at  least,  be- 
cause the  tendency  of  speedy  Investiga- 
tions, while  the  evidence  Is  fresh.  Is  to  pre- 
vent frundulent  practices.  4  Walt,  Act.  & 
Def.  86.  But  such  stipniatlons  operating 
as  forfeitures  are  construed  strictly,  and 
et»mparatiT^  slight  evidences  of  waiver 
have  been  held  sufficient  to  prevent  their 
enfoTComent.  Ripley  v.  Insurance  Co.,  29 
Barb.  662;  Ames  v.  Insurance  Co.,  14  N. 
Y.  253.  There  was  nothing,  however.  In 
the  conduct  ol  the  company  or  Its  agents 


that  was  calculated  to  mislead  the  plain- 
titr  as  to  its  purposes,  and  Induce  him  t» 
postpone  instituting  the  action,  nor  wa» 
there  evidence  of  evading  service,  or  at 
any  act  showing  n  purpose  on  the  part  of 
the  company  to  prevent  or  delay  tbe 
bringing  of  the  salt  after  the  plaintiff  ds- 
termined  to  take  more  nctl  re  steps.  We 
think,  thererore,  that  there  whr  not,  un- 
der the  most  liberal  view  of  the  law  on 
that  subject,  sufficient  evidence  to  go  tc»^ 
the  Jury  as  tending  to  show  a  waiver. 
Insurance  Co.  r  Hall,  12  Mich.  211;  Blfv 
ley's  and  Arthur's  Cases,  supra.  So  lar 
our  views  coincide  fully  with  these  ex- 
pressed by  the  learned  Judge  who  presided- 
in  the  court  below.  But  we  do  not  con- 
cur lu  the  construction  given  by  bim  to 
section  3076  of  the  Code,  and  In  the  conse- 
quent conclusions  that  the  stipulation  la- 
the policy  was  void  liecause  It  was  in  con- 
flict with  that  statute.  If,  instead  of  pro- 
hibiting licensed  Insurance  companies  fron» 
stipulating  that  actions  should  begin 
within  a  shorter  period  that  one  year,  tbe- 
legislature  had,  by  appending  an  addi- 
tional subsection  under  sectlou  156  of  tbe 
Code,  prescribed  one  year  as  the  limit  for 
bringine  the  action  for  a  loss  sustained  by 
the  assured,  there  would  have  been  good 
ground  for  the  contention  that  the  rl^t: 
of  action  would  alill  subsist  for  a  year 
after  "  nonsuit,  reversal,  or  arrest  of  Jndg'- 
ment,"  under  the  provisions  of  section  JW 
of  tbe  Code.  But  bis  honor's  ruling  rrate^ 
entirely  upon  the  idea  that  the  stipula- 
tion that  no  action  ebituld  be  sustainable 
unless  It  should  be  "commenced  wlthl» 
twelve  months  next  after  the  loss  shall  oc- 
cur'' was  In  effect  a  limitation  of  the  time 
within  which  suit  might  be  brought  "to  » 
period  less  than  one  year,"  and  was  void, 
because  In  contravention  of  an  exprean 
proTisipn  of  tbe  law  Twelve  months,  in 
the  absence  of  a  legislative  definition  off 
the  wonl  "month,"  must  be  Interpreted^ 
according  to  the  ordinary  popular  andef^ 
standing,  as  meaning  twelve  calendar 
(not  lunar)  months.  2  Rap.  Law  Diet.; 
Gross  V.  Fowler,  21  Cal.  896;  Bouv.  Law 
Diet.;  Society  v.  Thompson,  32  Cal.  347; 
Mitchell  V  Woodson,  37  Miss.  667; 
Sprague  v.  Norway,  31  Cal.  174;  KlmbaD 
V.  LamHun,  2  Vt.  142;  Wllllumson  v.  Far- 
row, 1  Bailey.  611;  Brewer  v.  Harris,  & 
Grat.  286;  Com.  v.  Chambre,  4  Dall.  188L 
Tbe  courts  of  this  country  have  very  gen- 
erally adopted  a  different  rule  of  construe- 
tion  from  that  which  obtained  In  England 
before  the  Revolution,  because  the  popu- 
lar sfuse  of  tbe  word  "month"  was  In 
America  a  calendar,  not  a  lunar,  moutb. 
Kimball  v.  Lanison,  supra.  On  the  otbor 
hand,  the  word  "year"  Is  interpreted  to 
mean  12  calendar  months.  See  deflnltluna 
of  the  word,  2  Abb.  Law  Diet.;  2  RapL 
Law  Diet. ;  2  Bouv.  Law  Diet.  We  under- 
stand bis  honor,  however,  to  hold  that 
"within  one  year"  Is  necessarily  "lesa 
than  one  year,"  and  therefore  tbe  stipula- 
tion Is  In  conflict  with  the  statute.  While 
his  construction  of  the  language  of  tbe 
policy  la  more  than  plausible,  we  do  not 
concur  In  It.   The  law  was  enacted  to 

{»rohlblt  persons  or  corporations  engaged 
n  the  business  of  Insuring  lives  or  proper- 
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t.T  from  Insertlnp  In  policlefi  tseaed  a  pro- 
vision that  an  action  for  a  loss  coDid  not 
be  maintained  anlees  It  sfaould  be  Instltat- 
ed  before  the  expiration  of  alx  or  ten 
months,  or  of  any  period  leas  than  one 
year  or  twelvemonths.  The  atlpnlatlon 
In  tblB  case  did  not  fix  the  limit  at  lees 
than  one  year,  but  precisely  at  twelve 
months,  which  was  equivalent  to  a  year. 
An  agreeteent  that  the  time  for  brluKing 
the  action  ehonid  be  limited  to  two  years, 
or  to  any  intermediate  period  down  tu  and 
Including  one  year,  would  have  been 
valid.  The  Inhibition  of  the  atatnte  ex- 
tended only  to  stipnlatlng  for  a  time  of 
limitation  lef>8  than  a  year.  We  think 
that  npon  the  face  of  thepleadingrs  and  up- 
on the  facts  admitted  It  was  apparent 
that  the  plaintiff  could  not  maintain  this 
action,  and  the  defendant  was  entitled  to 
Judgment  for  costs.  There  is  error. 


McKBSSON  V  8HABT  ct  a/. 

(/Supreme  Court  cf  North  Ca/rdUma.  April  14, 

18B1.) 

Lost  Docdhkntb— Sbcondiat  EncBifCB. 
The  testimony  ot  a  magistrate  that  he  had 
failed  to  eater  a  oertain  case  upon  his  docket; 
that  he  had  made  diligent  search  for  the  other 
records  In  the  case,  bat  could  not  find  them,  and 
that  they  were  lost  or  destroyed,  is  sui&cient 
foundation  for  the  admission  of  parol  evidence  of 
their  contents. 

This  was  an  action  tried  before  Btnuh, 
J.,  and  a  Jury,  on*  an  appeal  from  a  Jus- 
tice's court,  at  spring  term,  1880,  of  Mltch- 
superior  court.  The  ^alntltf  allied 
upon  an  account  of  f  68.  The  defendants 
denied  the  indebtedness,  and  also  pleaded 
as  an  estoppel  tliat  the  seme  cause  of  ac- 
tion had  been  sued  upon  In  another  and 
different  action  before  a  Justice  of  the 
peace,  based  upon  the  same  cause  of  ac- 
tion, and  determined  In  faror  of  the  de- 
fendants, and  that  from  such  Jud^rment 
the  plaintiff  did  not  appeal.  In  support 
of  this  plea  the  defendants  introduced  J. 
M.  Riddle,  who  teetiaed  that  **he  was  an 
acting  Justice  ot  the  peace  in  1889,  and 
that  during  his  term  of  office  the  plain- 
tiff's intestate  brought  an  action  agaiuHt 
these  defendants  before  htm,  and  that  he 
tried  and  determined  the  same. "  Defend- 
ants then  asked  witness  where  were  the 
records  ol  the  trial  referred  to.  To  this 
witness  replied  "that  he  had  bis  docket, 
but  the  case  had  never  been  put  upon  It; 
the  other  records  ol  the  trial  were  lost  or 
destroyed ;  that  he  had  made  diligent 
search  for  them, but  could  nut  find  them." 
Defendants  then  proposed  to  prove  by 
wltnebs  the  contents  (rf  the  lost  records. 
To  this  plalntltTs  counsel  objected.  The 
objection  was  sustained  by  the  court,  and 
the  defendants  excepted.  The  court 
charged  the  Jury  at  this  point  that  there 
was  no  evidence  of  a  former  trial  of  this 
action,  and  that  they  would  not  consider 
this  question  or  plea.  Judgment  for  plain- 
tiff. Appeal  by  defendants. 

W.  B.  CounctUf  for  appellants. 

Atbrt,  J.,  {after  stating  the  facta  as 
above.)  The  witness,  a  Justice  of  the 
peace,  had  failed  to  enter  the  case  upon 


his  do<^et,  aud  teatlfled  that  he  had  made 
"diligent  search"  for  the  other  papers, 
and  could  not  find  tbcm,  and  that  they 
were  lost  or  destroyed.  He  was  the  ena- 
todian  ot  these  qvaai  recordB,the  eonteuts 
of  which  were  Important  to  show  a  for- 
mer trial  and  Jndgment,wbi^ would  oper- 
ate ai  an  estoppel  against  the  plaintiff  in 
this  action.  The  inevitable  Inference  la 
that,  being  an  officer,  Intrusted  by  the 
state  of  North  Carolina  with  Judicial  pow- 
er, and  the  castody  uf  the  process  and 
papers  pertaining  to  his  poeltion,  he  had 
sufBclent  knowledge  of  ftw  language  used 
in  evei7-day  life  to  know  that  be  could 
not  make  dtllgmt  search  fur  these  partic- 
ular documents  among  the  papers  of 
another  person,  or  in  any  place  except 
where  he  osually  kept  his  own  official 

gapers,  or  actually  knew  that  they  had 
een  deposited.  Making  diligent  search 
could  not  Imply  less  than  a  careful  hunt- 
ing for  them  there.  It  might  have  meant 
more,— that.  In  addition,  he  had  examined 
some  other  locality,  where  he  had,  con- 
trary to  his  usual  custom,  left  them. 
When  the  clerk  of  a  court  testifies  that  be 
has  made  diligent  search  for  a  record  be- 
longing to  the  court  the  testimony  ex  ri 
termiul  Impllee  an  examination  in-  the 
place  where  he  usually  deposits  snch  a  pa- 
per.  Thejndgels  not  expected  to  inquire 
or  require  counsel  to  ask  bow  long  a  time 
the  officer  consumed  in  the  search,  in  what 
corner  ot  the  room  be  usually  kept  the 
paper,  how  many  packages  he  opened, 
whether  he  had  adopted  a  good  system  of 
classification  and  arrang«nent  of  docn- 
menta,  and  on  ad  laSattatttt  In  order  tu 
satisfy  himsril  from  this  detailed  state- 
ment that  the  search  was  in  truth  dili- 
gent, because  every  comer  of  an  apart- 
ment, or  every  pigeon-holo  In  a  desk,  was 
ransacked.  The  preliminary  Inquiry  ad- 
dressed to  the  court  Is  whether  the  evi- 
dence raises  a  reasonable  ptesumptlon 
that  the  instrument  has  been  lost.  Best, 
Ev.  451;  tiillls  V.  Railroad  Co.,  ante.  11, 
(decided  at  this  term.)  In  order  to  raliie 
this  presumption.  It  would  not  have  been 
sufficient  to  have  asked  some  person  who 
did  not  appear  to  be  charged  by  the  law 
with  the  custody  of  the  papers  whether 
he  had  made  diligent  search,  and  to  have 
received  the  answer  that  he  had.  But  if 
the  custodian  had  even  stated  how  ha 
searcheil  the  usual  depository,  and  failed 
to  find  the  papers,  and  had  also  aaid 
that  A.  B.  had  some  time  before  the  search 
taken  them  to  hie  house,  and  bad  not,  bo 
far  as  he  knew,  returned  them,  it  would 
have  become  necessary  to  call  and  exam- 
ine A.  B.  Tayl.  Er.  9  23.  The  witness  tee- 
tifled  that  the  papers  had  been  in  exist- 
ence and  in  his  care;  that  he  still  had  his 
docket,  upon  which  he  had  failed  to  enter 
the  case.  If  his  honor  had  admitted  the 
evidence,  It  still  remained  for  the  Jury- to 
pass  upon  Its  sufficiency  to  show  the  con- 
tents. Ihe  finding  by  the  judge  npon  the 
preliminary  question  no  more  eetabllahee 
the  Buffldenc}  of  the  evidence  to  show  the 
actual  existence  and  contents  of  the  docu- 
ment than  does  the  preliminary  finding 
upon  which  the  declaration- of  an  alle^^ed 
conspirator  Is  admitted  eetabllsh  the  coo- 
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splracy.  In  Toant  r.  Ufller,  91  N.  G.  882. 
the  plaintiff  proved  "by  M.  O.  Sberrill. 
rormer  clerk  of  the  court  of  the  pleaa  and 
qnarter  BesHlons.  that  the  orli^nal  papers 
1q  the  case  of  Elizabeth  Yount,  widow  of 
John  TouDt,  agalDBt  the  helra  of  John 
Yount,  had  been  searched  fur  by  bim,  and 
bad  be«n  lost."  This  was  all  ofthepre- 
llmlnary  prool  offered  In  that  caw.  Th9 
officer  did  not  testify  that  lie  had  searched 
dlllseutly.  as  In  onr  case,  nor  did  he  Inti- 
mate whert  he  searched.  He  was  formerly 
the  custodian,  as  clerk  oT  the  conrtof  ploas 
and  quarter  sesHiona,  and  then,  as  clerk  of 
tbesuperior  court,  had  them  in  charge.  Att- 
erohjectlon.the  court  admitted  secondary 
evidence  In  that  case,  npon  the  Idea,  of 
eonrse.  that  anffident  proof  of  the  loss 
bad  been  ulfwed.  It  would  seem  useless 
to  add  any  other  case  from  our  own  Re- 
ports. We  think  that  It  was  error  to  refuse 
to  admit  the  testimony,  and  allow  thejnry, 
with  proper  InHtrnctlon,  to  consider  it  as 
beariDK  upon  the  Issues.  The  defendant  Is 
atltlea  to  a  new  trial. 


WiLza&us  et  Hh  T.  Bembt. 

(Suprame  Court  q/  South  Carolina.  April  88, 
18M.> 

CoBroBi.Tioira— SuBSOHiPTioifs  to  Stock. 
Where  a  person's  name  is  on  tho  sab&tarip- 
tion  list  of  a  oorporatioa  with  bU  consent,  he  ig 
prima  faele  boond  to  pay  for  his  stock,  and  his 
lialrilitT  ia  not  discharged  by  a  private  agree- 
ment with  a  tiiird  wnon  ttiat  tbe  latter  ahoold 
piy  forit. 

Appeal  from  common  pleas  circuit  court, 
AblwTtHe  county ;  Aldrich.  Judge. 

Parker  A  McUowan  and  S&m*!  V.  CaBOn, 
for  appellant.  Westmor^uad  A  BaynB' 
worth,  for  respondents. 

WAL.1JU3B,  J.  This  to  an  action  at  law, 
brought  to  recover  an  unpaid  balance  of  a 
snbscrlptlon  to  the  capital  stock  of  the 
GeorKla  Construction  &  Investment  Com- 
pany. The  defendant  denies  that  he  sub- 
scribed to  the  stock,  or  paid  any  Install- 
ment thereon,  and  sets  up  a  special  de- 
fense, to- wit :  "  ( 1 )  That  the  defendant  was 
the  attorney  and  counsellor  of  Snsong  ft 
Co.  prior  to  tha  organisation  of  the  Oeor- 
gia  Constrnctfoo  and  Investment  Com- 
pany, who  were  the  contractors,  and  had 
the  control  of  the  Atlantic,  Western  & 
Kooxvine  Railway  Co.,  and  as  such  attor- 
ney rendered  valuable  services.  (2)  That 
a  majority  of  the  members  of  the  last-men- 
tloDed  company  became  members  of  the 
Georgia  Constractlon  and  Investment 
Company,  and  beld  a  controlling  Interest 
tbereln.  and  upon  Its  organization  the 
■aid  Susong  &  Company,  in  payment  of 
bis  services  as  attorney,  was  to  deliver  to 
the  defendant  fifty  shares  of  the  par  value 
of  one  hundred  dollars  each  of  the  (leorirla 
Constmctlon  and  Ini^tment  Company. 
{3)  Tbat  It  was  not  Intended,  and  there 
was  no  agreement  on  the  part  of  the  de- 
fendant, that  be  should  pay  and  put  oH 
the  said  sum  of  five  thousand  dollars;  and 
the  amount  paid  In,  to-wlt,  fifteen  hun- 
dred dollars,  was  paid  by  the  said  Susong 
ft  Co.,  In  part  performance  of  their  con- 
tract with  the  defendant,  and  not  by  the 
defendant.  (4)  That  defendant  had  noth- 
T.lS:>.£.no.3— 7 
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Ing  whatererto  do  with  subscribing  to  the 
stock  of  said  company,  and  he  did  not  at- 
tend 11»  meetings  as  a  stockholder,  but  as 
attorney;  and  he  denies  that  he  Is  liable 
for  any  balance  on  the  stock,  but  avers 
that  the  whole  of  the  fifty  shares  has  been 
paid  for,  so  far  as  this  defendant  is  con- 
cerned, by  services  rendered  as  aforesaid." 
The  Issues  came  on  to  be  heard  before  a 
Jnry.and  the  plaintiff  put  In  evidence  tend- 
ing to  show  that  defendant  had  acted  as 
a  stockholder,— claiming  tohold508hares; 
had  been  appointed  and  acted  as  a  direct- 
or of  the  company  from  the  date  of  his 
appointment  up  to  the  appolntm«nt  of  the 
receivers,  who  are  plaintiffs  here;  or  fur- 
ther tending  to  show  tbat  defendant  rec> 
ognlsed  his  liability  as  'a  subscriber. 
Plaintiff  pot  In  evidence  the  two  following 
letters,  written  in  answer  to  a  demand  by 
the  company  of  payment  of  installments 
for  Bbares  held  by  him:  ''Dear  Mr.  Sibley: 
Repeated  and  prolonged  absence  from 
home  must  excuse  any  seeming  negligence 
In  the  matter  of  the  Installments  you  call 
for.  Another  thing:  There  was  a  little 
misunderstanding  abont  the  payment  of 
It  between  Mr.  Sosongand  myself,  which 
Is  all  cleared  up  now.  All  my  dues  will  be 
paid  up  by  the  middle  of  this  month, 
which  Mr.  Susong  said  would  be  soon 
enouf^h.  [Signed]  T<iur8,  truly,  W.  C. 
Benkt."  ^Dear  Mr.  Sibley:  Your  letter 
came  durlug  my  absence  from  home,  and 
It  was  forwarded  to  me,  with  others,  to 
Sumter,  the  very  day  I  left  Sumter;  and 
then  I  did  not  receive  It  for  nearly  two 
weeks.  I  will  try  at  once  to  arrange 
about  my InHtallments.  I  must  see  Mr. 
Sasoiig  first,  and  will  do  so  at  my  earliest 
leisure.  [Signed]  Yours,  truly,  W.  C. 
Bknet.  "  After  plaintiff  closed  his  case  de- 
fendant offered  to  prove  the  all^atlons  of 
his  special  defense  copied  above.  Plaintiff 
objected,  and  moved  to  strike  out  the  spe- 
clal  defense  as  not  stating  facts  sufficient 
to  constitute  a  defense.  The  presiding 
Judge— Judire  Aldiucr— granted  the  mo- 
tion in  so  far  as  It  related  to  the  defenses 
numbered  1  nnd  ^,  and  this  ruling  to  the 
first  ground  of  appeal. 

There  to  no  question  but  that  a  contract 
such  as  Is  set  out  In  the  special  defense 
was  made  between  defendant  and  Susong 
&  Co.,  but  there  Is  nothing  In  the  record 
tending  to  show  that  the  Georgia  Con- 
struction ft  Investment  Company  was  a 
party  to  It,  or  assented  to  It,  or  knew  of 
It.  Its  existence,  therefore,  could  not  alter 
the  relation  twtween  tbe  latter  company 
and  Its  stockholders,  or  affect  the  lights 
that  arose  from  tbat  relation.  If  defend- 
ant's name  was  npon  the  stuck  list  with 
his  consent,  prima  facte  he  was  bound  to 
pay  for  the  shares;  and  that  liability  was 
not  discharKed  by  a  private  agreement 
between  himself  and  Susong  ft  Co.  that 
the  latter  would  pay  for  them.  The  prCH 
siding  judge,  therefore,  did  not  commit 
error  In  ruling  that  proof  of  the  contract 
set  up  in  the  special  defense  was  Irrelevant 
to  the  issue,  or  by  granting  the  motion  to 
strike  out  paragraphs  1  and  2. 

The  remaining  grounds  of  appeal  all  re- 
late to  the  charge  of  Judge  Aldrich  to  the 
Jury.  The  second  and  third  groundH  wtrn 
not  argned  at  the  bearing.  They  merely 
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ritate  the  principle  that,  if  defendant  aa- 
thorised  HuHong  &  Co.  to  frabucrlbe  fur 
Btuck  for  him,  or  If  SasonK  &  Co.  made 
Buch  subscription  with  bis  consent,  la  ei- 
ther cajie  SuBonfp  ft  Co.  would  be  his 
agents,  and  he  would  be  bonnd.  With  re- 
spect to  the  remaining  grounds  of  appeal 
it  may  be  Bald  that  there  certainly  was  a 
subscription  to  the  stock  of  the  company 
In  the  name  of  defendant,  and  the  IsBue 
was  whether  he  had  originally  authorised 
or  anbaeqnently  approved  and  adopted  it; 
and  the  facts  of  the  charge  excepted  to 
confine  the  Jury  to  the  time  of  that  issue. 
In  this  there  was  uo  error.  The  Judgment 
of  this  court  Is  that  the  Jadffmeat  (rf  the 
drcolt  court  be  affirmed. 

MclTSB,  J.,  concurs. 


(^BBIN       PUNTICRS'  NAT.  BJLNK  OF  RlCB- 

UOND. 

(Sapreme  Cmat  of  Appeala  of  Finrinla.  Anil 

IS,  1891.) 

Nmotiabu  Instrombnts— Noticb  or  Fbotui^ 
Joist  DEPEyoANTa. 

1.  The  maker  and  iodorsera  of  a  promissory 
note,  executed  in  aoother  state,  under  the  laws 
of  which  it  iB  negotiable,  are  not  Jointly  liable  to 
a  holder  who  diacounts  it  in  Virginia,  and  BDch 
holder  cannot,  therefore,  sue  the  maker  and  in- 
dorsers  Jointly. 

2.  The  certificate  of  protest  of  a  note  payable 
In  New  York,  by  a  notary  there,  is  no  erldenoe 
of  dishonor.  In  a  suit  on  it  in  Virginia,  sinoe 
there  Is  no  statute  in  Virginia  making  such  pro- 
test evidence. 

8.  Where  it  appears  that  the  note  was  due  on 
the  14th  of  the  month  in  New  York,  and  that  on 
the  17th  tho  holder  received  notioeoi  its  dishonor 
in  Kichmoad,  Va. ,  which  on  the  same  day  he  for- 
warded to  the  indorser,  there  is  no  proof  Of  due 
notice  of  dishonor,  as  It  does  not  appear  when  tbe 
iu)tice  was  mailed  in  New  York. 

Error  to  corporation  court  of  Danville. 

This  was  an  action  of  assumpait  In  the 
corporation  court  of  Danville,  wherein  the 
Planters*  National  Bank  of  Richmond  was 

?lalnti{r,  and  T.  J.  Corbln  was  defendant, 
'be  cane,  as  disclosed  by  the  record,  is  as 
follows:  Ontbeldth  of  July,  1887,  one  S. 
F.  Cobbs,  In  the  city  of  New  York,  execut- 
ei  bis  promissory  note  for  93.000,  payable 
90  days  nfter  Its  date,  to  his  own  order, 
at  his  office,  48  Broad  street,  in  that  city. 
It  is  admitted  that  by  the  laws  of  New 
York  this  note  was  negotiable.  It  does 
not  ap|>ear,  however,  that  by  those  laws 
It  was  protestable.  After  being  indorsed 
by  Cobbs,  Corbln,  and  one  T.S.  Flournoy, 
Jr.,  it  was  discounted  for  the  latter  by  the 
FlHQters*  Bank,  two  days  after  its  date, 
and  the  proceedB  put  to  his  credit  in  the 
bank.  The  note  was  not  paid  ut  mnturl< 
ty,  and  waB  protested  by  a  Nen  York  no- 
tary, as  appears  from  bis  certificate  of 
protest  filed  with  the  nnrord.  On  the  25th 
of  February,  IK88.  the  bnnk  Instituted  a 
Joint  action  of  debt  In  the  said  corpora- 
tion court  agalnet  the  maker  and  lnd<irs- 
ers  of  the  note.  In  which  action  process 
was  duly  served  on  all  the  defendants. 
The  defendants  Corbln  and  Flournoy,  at 
the  April  term  of  the  court,  18S8.  demurred 
to  the  declaration  and  also  pleadeil  nU 
debit;  whereupon  the  court  overruled  the 
demurrer,  and  continued  the  cause  to  the 
toUowing  July  term.  In  the  meaa  time— 


to-wtt,  on  the  36th  of  May— the  defendant 
Flournoy  confessed  a  Judgment  in  the 
clerk's  office.  In  the  same  action,  for  the 
debt  claimed  in  the  declaration  and  costs; 
and  at  the  following  July  term  there  was 
a  Judgment  by  default  against  (Tobbs,  and 
a  discontinuance  as  to  Corbia.  After^ 
wards  the  present  action  was  Instituted 
against.  Corbiu  alone.  The  declaration 
contains  the  various  common  counts,  and 
also  a  count  upon  the  above-mentioned 
note,  and  alleges  the  Insolvency  of  Cobbs 
and  Flournoy.  The  defendant  pleaded 
non  aaaonipait,  and  a  special  plea  of  **  for- 
mer adjudication*"  setting  up,  in  a  rather 
Intormal  manner,  the  defense  that  the 
cause  of  action  asserted  in  the  declaration 
was  merged  in  the  Judgments  above  men- 
tioned. And  at  the  April  term,  1H89,  nei- 
ther party  requiring  a  Jury,  the  court,  aft. 
er  hearing  the  evidence,  entered  up  Judg- 
ment for  the  plalntifl  for  93,001.41,  with 
interest  thereon  from  the  14th  of  October, 
1887,  and  eosts,  which  la  the  Judgment 
complained  of. 

Berrywan  Green  and  Christian  A  Chrbt' 
t/Aa,forplalntin  Id  error.  Berkeley  A  HAt- 
riaoD,  tor  defendant  In  error. 

Lewis,  P.,  {after  stating  the  facta  at 
above.)  The  case  tuvolvea  several  impor- 
tant questions  of  law,  but  their  solution 
is  free  from  difficulty. 

1.  Thedefendant,insupportof  hlsapeclal 
p]t>a,  relies  upon  the  decision  of  this  court 
in  Beailey  v.  Sims,  81  Va.  644.  B'lt  that 
case  is  not  In  point.  The  rule,  moreover, 
announced  in  that  case  has  been  changed 
by  the  new  Code.  That  was  an  action 
against  two  Joint  obligors,  in  whlrb 
process  was  served  ou  one  of  the  defend- 
ants only,  and  there  was  a  Judgment 
against  that  one,  and  a  discontinuance 
as  to  the  other;  and.  in  a  subsequent  ac- 
tion against  both,  it  w&v  held  that  the 
cause  of  action  was  merged  In  the  Judg- 
ment recovered  In  the  first  suit.  After- 
wards, however,  the  present  Code  of  Vir- 
ginia was  adopted,  section  8396  of  which— 
after  providing  that  where.  In  any  action 
against  two  or  more  defendants,  tbo 
proccRs  Is  served  on  part  of  them,  the 
plaintiff  may  proceed  to  Judgment  as  to 
any  so  served,  and  either  discontinue  it  as 
to  the  others,  or  from  time  to  time,  as  the 
process  is  served  as  to  such  others,  pro- 
ceed to  Judgment  as  to  them,  until  Judg- 
ments be  obtained  against  all— goes  on 
further  to  enact  that  "such  dlscoutlnn- 
ance  of  Che  action  as  to  any  defendant 
shall  not  operate  as  a  bar  to  any  subse- 
quent action  which  may  be  brouf^ht 
against  him  for  the  same  cause. "  It  la  ob- 
vious that  the  discontinuance  here  provid- 
ed for  Is  a  discontinuance  as  against  any 
one  or  more  defendants  upon  whom  pro- 
cess has  not  been  served.  In  the  present 
case,  however,  process  In  the  first  action 
was  Hervpd  on  all  the  defendants,  so  that 
the  case  is  not  within  the  statute.  And  it 
may  be  conceded  that  the  principle  recog- 
nized in  Beazley  v.  Sims  would  govern 
this  case.  If  the  first  action  coald  have 
been  rlxhtly  maintained  In  this  state 
against  all  the  defendants.  But  clearly  ft 
could  not,  tor  their  liability  was  not  Joint 
bat  several,  and  the  note  sued  on  was  not 
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"payableata  pardcolarbank,or  at  a  par- 
ttealar  office  thereof  lor  dificouDt  and  de- 
poelt.  or  the  place  of  baslnesB  ol  a  savlnfirB 
Instltntlon  or  savlDgs  bank,  or  at  the 
place  of  hnslnesB  of  a  llcenaed  banker  or 
broker."  (.'ode,  $  2863. 

3.  Tbls  belDK  bo,  the  next  question  Is 
wbetber  upon  th»  evidence,  wblch  Is  set 
out  In  tbe  bill  of  exceptions,  the  bank  wan 
ratitled  to  recover  In  tbe  present  action; 
and  we  are  ol  opinion  that  It  was  not. 
Id  tbe  first  place,  there  was  no  proof  of 
tbe  dlabonor  ol  the  nuCe.  By  the  law- 
mercbant,  which  Is  a  part  ul  tbe  common 
law,  protest  of  a  dUbonured  foreiiso  hill 
of  exchange  Is  ordinarily  Indispensable, 
and  tbe  notary's  certlHrate  of  protest 
proves  Itseit;  that  Is,  it  is  pr/ma  facie  evi- 
dence of  presentment  and  uon-acceptance 
or  noD-payment.  But  the  role  dues  not 
extend  to  promissory  notes  and  Inland 
bills.  As  to  these,  the  protest  Is  not  re- 
xarded  as  an  official  act,  and  accordingly. 
In  tbe  absence  of  statute,  la  not  receivable 
asevidenceof  demand.  3  Daniel,  Neg.  Inst. 

92H;  Yonng  v.  Bryan,  6  Wheat.  146; 

ank  V.  Hyde,  Id.  672;  Nlcholls  v.  Webb, 
8  Wheat.  826:  Dnnn  v.  Adams,  1  Ala.  627; 
Stury*  Prom.  Motes,  9  297.  And  where  a 
state  BtatDte  makes  tbe  eertlfleate  of 
protest,  when  executed  by  a  notary  of 
that  state,  evidence  of  dtslionor  In  ench 
cases.  It  does  not  authorize  the  notary  to 
act  beyond  its  territorial  limits,  or  accord 
the  same  effect  to  his  act  when  beyond 
tbem.  2  Daniel,  Neg.  Inst.  9  959  ;  96  Ainer. 
Dec.  60K.  notch  to  Tate  v.  BuiUvan.  Par- 
aona  states  the  common>law  rule  as  fol- 
lows: "In  ths  case  ol  loreign  bills  protest- 
ed In  a  country  other  than  that  In  which 
tbe  suit  Is  bronght,"he  says.  "lull  faith 
and  credit  are  given  to  tbe  instrument  of 
protest;  and  Che  original  or  a  duly-certl- 
fled  copy  are  admissible  in  evidence  of  the 
acta  therein  stated,  so  far  as  -  those  acts 
are  within  the  scope  of  a  notary's  official 
dnty.  In  the  case  of  Inland  bills,  and  even 
forelflm  lillli  which  are  protested  In  ttie 
coootry  where  suit  Is  brought,  the  protest 
is  not  admissible  in  evidence,  unless  tlie 
notary  has  deceased  since  the  protest  was 
maffe."  1  Pars.  Notes  &  B.  p.  635.  Tlie 
whole  subject,  however,  as  he  goes  on  to 
•ay.  Is  very  generally  reinilated  In  this 
conntry  by  statute,  and  so  It  la  lo  Virgin- 
la.  Tbe  question,  therefore,  as  to  the 
effect  of  tbe  certificate  of  the  New  Tork 
notary,  which  waii  tbe  only  evidence 
offered  in  the  present  case  as  to  tlie  dis- 
honor ol  the  note  sued  nn,  must  be  deter- 
mined In  accordance  with  the  statute  law 
of  tbls  state;  for  it  is  conceded  that  as  to 
this  matter  the  hx  fori  govema. 

It  la  contended  by  the  defendant  (the 
plaintiff  in  error  here)  that  the  court  be- 
low erred  in  treating  the  note  sued  on  as 
negotiable.  But  we  do  not  concur  in  tbls 
view.  It  Is  a  general  rule  that  every  con- 
tract, as  to  Its  validity,  nature,  inter- 
pretation, and  effect.  Is  governed  by  the 
taw  of  the  place  where  It  Is  made,  unless 
it  l>  to  be  performed  In  another  place. 
Accordingly.  It  was  decided  by  this  court 
In  Bank  v.  Rucliman.  16  Grat.  126,  that 
whether  a  note  Is  negotiable  ur  not  Is  a 
qnestlon  whleh  relates  to  Its  nature  and 
elfect.  and  la  therefon  to  be  governed  by 
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the  lex  Joel  coatractaa,  although  tbe  reme- 
dy Is  governed  by  tbe  place  where  tbe  suit 
Is  Instituted.  Hence  the  note  sued  on  In 
tbe  present  case,  having  been  executed  and 
made  payable  In  New  York,  where,  It  la 
conceded,  it  was  negotiable,  it  was  pnip- 
erly  so  treated  by  tbe  court  below.  But, 
as  already  stated,  the  only  evidence  of  Its 
dishonor  was  the  certificate  of  the  New 
Tork  notary,  and  that,  according  to  the 
statute  of  this  state,  was  not  evidence  tor 
the  purpose  for  which  it  was  offered.  The 
note  was  payable,  not  In  this  state,  but 
In  New  York,  and  is  therefore  not  within 
ourstatute  permitting  the  protest  of  prom- 
issory notes  and  inland  bills,  nhich  ap- 
plies only  to  such  notes  as  are  payable  in 
this  state,  at  a  particular  bank,  or  at  a 
particular  office  tbereof,  for  dlHcuunt  and 
deposit,  etc..  and  as  to  which  the  protest 
Is  made  ptima  Ado  evidence  of  what  la 
stated  therein.  Code,  §9  2»49,  2850;  Mc- 
Veigh V.  Bank,  26  Grat.  7S5,  829.  The 
legislature  has  not  seen  fit  to  make  the 
notarial  certificate  of  protect  of  a  promis- 
sory note,  or  of  an  inland  bill,  payable 
outside  of  tbe  Rtate,  admissible  in  evidence 
in  onr  courts  as  an  official  act,  and  we 
have  not  the  power,  even  If  we  were  so 
disposed,  to  give  to  It  an  effect  which  la 
not  sanctioned  either  by  the  common  law 
or  by  the  statute.  Besides,  there  la  no 
proof  that  thenote  sued  on  was  a  protest- 
able  security  hy  the  laws  of  New  York, 
and,  in  the  absence  of  any  such  proof,  the 
presumption  is  that  it  was  not.  Dunn  r. 
Adams,  1  Ala.  527. 

8.  There  la  no  proof,  moreover,  of  due 
notice  to  tbe  defendant  of  the  dishonor  of 
the  uote.  Although  there  has  been  a  di- 
versity and  fluctuation  of  opinion  among 
Judges  as  to  what  is  reasonable  time  with- 
in which  notice  must  be  grlven  by  tbe  bold- 
er to  his  indoreer,  Itls  now  well  settled, 
that,  ordlunrily,  where  the  parties  reside* 
at  different  places,  notices  should  be  for^ 
warded  the  day  after  dishonor  If  practlcO' 
ble  at  least.  **  Where  the  notice  is  sent  by 
post,"  says  Greenleaf,  "it  need  not  be 
Hent  on  tbe  day  of  dishonor,  but  it  should 
go  by  the  next  practicable  post  after  that 
day,  having  due  reference  to  all  thedr- 
cumatances  of  the  case."  2  Greenl.  Ev.  fi 
187;  1  Pars.  Notes  &  It.  p.  611;  2  Daniel, 
Neg.  Inst.  §§  1039,  1043.  And  the  general 
rule  is  that  each  successive  party  who  re- 
ceives notice  of  dlBbuuor  Is  entitled  to  a 
full  day  to  transmit  It  to  any  antecedent 
party  who  la  chargeable  over  to  him  upon 
payment  of  the  hill  or  note.  2  Daniel, 
Neg.  Inet.  9  1044.  In  tbe  case  at  bar  tbe 
only  evidence  on  tbe  point  of  notice  Is  tbat 
of  Qnarles,  cashier  of  the  bank,  who  tesd- 
flea  that  notices  of  protest  were  received 
by  him  from  New  York  on  Monday,  Octo- 
ber 17, 1887,  and  that  on.  the  same  day  he 
mailed  a  copy  to  the  defendant  at  Dan- 
ville. The  note  matured  on  Friday,  the 
14th  of  October,  and  there  Is  no  evidence 
whatever  either  as  to  tbe  time  when  the 
notices  were  mailed  In  New  York,  or  as  to 
the  nsnal  course  of  tbe  mall  between  New 
Tork  and  this  city.  For  anght  the  record 
shows,  the  notices  may  have  been  mailed 
on  Sunday,  the  16th,  or  on  Monday,  the 
17th,  and,  If  not  mailed  before  tbat  tlmew 
It  was  too  late  to  avail.  Tbe  rule  la  widl 
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ezpresBed  by  Par8oos,wbo  says  that  "the 
burden  o(  proTing;  due  notice  la  upon  tbe 
plaintiff,  wfaoae  daty  It  la  to  give  it  In  a 
way  capable  of  proof.  It  ahoald  alao  be 
proved  distinctly.  Tbua,  it  tbe  wltneaa 
Bays  tbe  notice  was  sent  In  two  or  tbree 
days,  and  two  are  enough,  but  ttiree  not, 
and  there  is  notblng  to  define  t bis  teati- 
mony,  it  wilt  not  be  sufficient  evidence  to 
find  a  verdict  (or  the  plain  tltf."  1  Pan. 
Notea  ft  B.  p.  516.  And  In  Friend  t.  WllUn- 
aon,  9  Grat.  88,  It  waa  decided  that  not 
only  Is  tbe  burden  of  proving  notice  on 
tbe  plalurltf,  but  that,  where  notice  la  re- 
quired, it  la  a  condition  precedent  to  a  re- 
covery, and  that  he  must  show  a  strict 
compliance  with  the  rule.  Hence  It  was 
held  Incumbent  on  the  plaintiff  In  that 
ease  to  show  the  time  at  which  the  notice 
waa  placed  In  the  post-office  to  be  mailed, 
and,  there  heUnx  no  proof  that  the  defend- 
ant duly  received  notice,  the  Judgment  of 
tbe  lower  court  in  favor  of  the  plaintiff 
was  reversed.  Tbe  application  of  these 
elementary  principles  to  the  present  case 
shows  very  clearly,  we  think,  that  the 
Judgment  bera  complained  of  la  erroneoua, 
and  that  the  same  must  be  roveraed,  and 
a  judgment  entered  for  the  defendant. 


EonsAi.  Bullion  Go.  et  al.  t.  Oolcicbu 
Gold  Mining  Go.  et  al. 

{aupnms  Court  of  Ap^^  of  Vinjinia.  April 
Spbcitio  PsBTOBiuHaB  —  iHnnTFionxoT  or  C<nr- 

TBAOT. 

In  an  aotion  to  compel  speoiSc  performance, 
the  complaiQt  alleged  that  A.  procured  a  lease 
from  plalntilb,  elviner  him  theoptlon  of  pnrchaa- 
iDff  certain  mLniDg  lands  within  a  glvea  period, 
and  that  he  was-  the  agrat  of  defendants,  ana 
operating  machinetr  on  said  lands  for  them  be- 

Smd  the  time  in  which  the  option  expired,  and 
at  defendants  thereby  became  boand  as  pur- 
ciiasers.  The  complaint  referred  to  certain  let- 
ters ttiat  passed  thereafter  between  the  offloers  of 
the  respective  oompanlea,  and  an  unsigned  mem- 
orandum that  U  alleged  showed  defendants  had 
agreed  to  take  tbe  property  on  the  terms  of  A.  's 
contract,  and  only  were  negotiating  as  to  the 
times  of  making  payments.  Held^  tnat  ttie  bill 
and  oorrespoudence  referred  to  disclosed  a  f^l- 
nre  on  the  part  of  the  parties  to  agree  upon  a 
time  of  payment,  which  u  essential  to  a  contract 
for  the  sale  or  purchase  of  real  estate. 

Appeal  from  circuit  court,  Fluvanna 
county. 

W.  B.  Petttt  and  W.  W.  Heaiy,  for  ap- 
pellante.  7.  8.  Manlnaai  A,  A,  Oraj^tor 
appellecfl. 

Faunti.brot,  J.  The  petition  of  tbe 
Edlchal  Bullion  Company,  a  corporation, 
and  of  J  B.  Baker.  J.  W.  Woodslde,  and 
M.  R.  Kirkpatrick,  as  ludlvlduala,  repre- 
aents  that  they,  and  each  of  them,  are  ag- 
grieved and  Injured  by  tbe  decree  rendered 
by  tbe  circuit  court  of  Fluvanna  county 
on  tbe  I2tb  day  ol  April,  1889,  In  the  chan- 
cery canae  pending  therein,  In  which  the 
Colombia  Gold  Ulnlng  Gfimpany,  a  corpo- 
ration. Is  complainant,  and  the  said  peti- 
tioners and  oneH.  H.  Eames  are  defend- 
ants. Tbe  original  bill  was  filed  againat 
the  said  Edlchal  Bullion  Company,  as  a 
non-resident  and  foreign  corporation,  lor 
tbe  porpoae  oi  enforcing  apeciflc  perform- 


ance of  an  alleged  contract  lor  tbenor^ 
chase  by  It,  from  the  aald  Columbia  Qold 
Mining  Company,  of  real  Mtate  lying  In 
thecountlea  of  Goochland  and  Fluvanna, 
Va.,  known  aa  the  "Tellurium  Gold  Min- 
ing Property;"  and,  simultaneously  with 
the  Inatitiitlon  of  the  auit,  on  the  9tb  day 
of  July,  1886,  an  attachment  waa  sued  out 
and  levied  upon  the  Interest  which  It  waa 
alleged  the  aald  Edlchal  Bullion  Company 
owned  In  aboQt  1,100  acrea  of  laud,  lying 
moatly  in  thti  said  coanty  of  Flavanna, 
known  as  tbe  "Bowlea  Mining  PropM-ty." 
and  upon  aome  personal  property.  To 
the  original  bill,  and  two  suceesalve 
amended  bills  filed  by  the  cnniplalnaute, 
the  defendant  company  demurred  and  an- 
swered. The  circuit  coart  overruled  the 
demurrer,  and  by  tbe  decree  complained 
of  held  that  there  was  a  contract  lor  the 
aale,  by  tiie  Columbia  Qold  Mining  Com- 
pany to  the  defendant  the  Edlchal  Bullion 
Company,  of  the  tellurium  gold  mining 
property,  as  set  forth  In  the  bill,  to  have 
been  made  on  the  7th  day  of  November. 
1S$5,  and  decreed  specific  perturmnncc  of 
the  same  by  the  d^endant  company :  and 
alao  decreed  agalnat  tbe  individual  mem- 
bera  ol  the  said  defoidant  company  aa  ae- 
earltlea  for  tbe  delendant  company.  Tbe 
ease  made  by  the  original  and  amended 
bills  was  demurred  to,  as  wanting  in  alt 
the  essential  requisites  of  a  auit  for  epeclfie 
performance,  because  it  does  not  show 
that  any  distinct  and  definite  contract  of 
sale  and  purchase  waa  made;  nor  when, 
where,  how,  and  by  whom  It  waa  made, 
and  that  the  person  making  It  had  au- 
thority t-o  bind  the  defendant  company; 
nor  whether  the  alleged  contract  was  by 
parol  or  lo  writing:  nor  whether  there 
waa  any  express  contract  made  by  the  de- 
fendant company,  or  by  any  authorised 
agent  for  it,  either  by  parol  or  in  writing. 
It  la  merely  stated,  argamentattvely,  that 
Inaamufh  as  H.  H.  Eames  had,  on  ctae  7th 
day  of  February,  18S5,  procured  a  con- 
tract ol  lease  from  tbe  complainant  com- 
pany, giving  him  the  option  of  buying  the 
tellurium  gold  mlnlnie  property,  upon  cer> 
tain  terms,  within  a  limited  .time,  and 
wau,  as  they  allege,  the  agent  of  the  de- 
fendant company,  operating  Ita  macfaln- 
eiy  on  tbe  pranlsea  which  he  bad  leased, 
with  the  option  to  bay  on  or  before  the 
7th  day  of  November.  1885;  and  Inaamaeh 
as  his  aald  experimental  operatlona  were 
continued  beyond  the  day  upon  which,  by 
tbe  express  terms  of  his  contract,  hla  said 
option  was  to  cease, — therefore  the  said 
Edlchal  Bullion  Company  had  become 
bound  to  boy,  and  bad  boogbt,  the  prop- 
erty upon  the  teimaatlpnlated  In  the  writ- 
ten contract  between  the  complainant 
company  and  the  lessee,  H.  H.  Eames, 
made  more  than  six  months  before  tbe  de* 
fendant  Edlchal  Bullion  Company  had  any 
existence  In  fact  or  In  law  ;  that  the  bills 
do  not  show  that  Eamea  bimaelf,  wltfalo 
the  time  limited,  availed  of  hla  option  to 
buy  the  property,  by  notice  to  that  effect, 
or  by  offering  to  paythe  porehaae  money; 
nor  that  the  complainant  company  was, 
on  the  next  day  after  the  expiration  of 
tbe  option  contract  with  Eamea,  nnder 
any  obligation  to  sell  to  blm,  raucb  leas 
that  It  waa  under  any  obligation  to  sell 


Digitized  by 


Google 


Ya.) 


EDICHAL  BULLION  CO.  P.  COLUMBIA  GOLD  MINING  CO. 


lOI 


the  property  to  tbe  defendant  Bidlchal 
Bulllun  Company. 
In  tbe  caw  of  Iron  Co.  r. Gardiner,  79  Ta. 
JadKe  Lact,  speaking  for  this  court, 
•aUl:  "Can  there  be  a  contract  without 
mntoal  obligation?  Can  there  be  an 
agreement  between  two  parties  which 
biDdB  one  of  them  absolutely  and  the  oth- 
er only  at  bis  pleasure?  Upon  thlagroDDd 
no  spnelflc  performance  could  properly 
bare  been  decreed,  since  the  want  of  mnt- 
DfUlty  in  th«  contract  abould  be  consid- 
ered a  valid  objection  to  tbe  exercise  of 
tbat  Jnrifidlctlon.*'  After  cbar^og.  argu- 
endo, tbut  the  d^endant  company  taiid, 
on  tbe  7tb  of  November.  1S85,  become  the 
purchaser  of  the  property  In  question,  on 
the  terms  named  in  said  contract,  (with 
Eames.)— to-wU,  «16.000.  of  which  $7,500 
waa  to  be  paid  In  cash,  and  tbe  residue  In 
three  months  wltb  interest, — tbe  bill  refers 
to  certain  letteni  tbat  afterwards  passed 
between  some  of  the  officers  of  tbe  respect>- 
Ive  companies,  and  to  an  nusigned  memo- 
randam.  which  are  not  exhibited  with  or 
made  part  of  tbe  bill,  nor  claimed  as  con- 
stitDtlng  tbe  contract  sought  to  be  en- 
forced* bat  as  rendering  plain  that  the  de* 
lendant  Edlcbal  Bullion  Company  bad 
agreed  to  take  the  property  on  tbe  terma 
named  In  the  contract  with  Eames,  and 
only  were  n^otlatlng  lor  the  times  of 
making  payments.  Tbe  times  of  making 
payments  are  an  important  and  essential 
element  of  a  contract  tor  tbe  sale  or  pur- 
chase of  real  estate.— so  essential  tbat  a 
fallare  to  agree  and  distinctly  to  state  as 
to  them  Is  a  failure  to  agree  upon  any 
eootract  at  all.  The  bill,  and  the  corre- 
spoDdence  referred  to  In  it,  show  a  failure 
to  agree  opon  these  important  partlcu* 
lars  of  the  alleged  contract.  And  this  ref- 
erence farther  shows  tbat  no  contract  had 
been  made  on  the  7th  of  November,  as 
argoed  In  the  bill  thnre  bad  beun ;  for  It 
shows  that  on  tbe  7tb  of  November,  3885, 
tbe  complainant  company  agreed  wltb 
tfaelr  lessee,  Eames,  to  extend  his  option, 
whicb,  under  tbdr  written  contract  with 
blm,  would  expire  on  tbat  day,  utitll  the 
]2tb  of  November ;  and  that  from  tbe  ISth 
ol  tbat  month  to  tbe  Slst  of  December, 
18S6,  tbe  offlcers  of  the  respective  corpora- 
tions were  In  treaty  about  the  sale  and 
terms  of  purchase  of  tbe  property,  and 
were  nerer  at  one  about  them.  8«e  Iron 
Co.  T.  V.  S..  118  n.  8.  40, 42,  6  Sup.  Ct.  Rep. 
928:  "Until  the  terms  qf  an  agreement 
have  received  the  assent  of  both  parties, 
tbe  negotiation  Is  open,  and  Imposes  no 
obllgaUon  on  either."  **If  It  be  doubtful 
whether  an  agreement  has  been  conclud- 
ed, or  Is  a  mere  negotiation,  chancery  will 
not  decree  a  specific  performance.  Tbe 
prlnetple  Is  a  sonnd  one.  and  especially  ap- 
plicable in  a  ease  like  tbls,  where  tbe  par- 
ty attempting  to  entorcetbis  contract  baa 
done  nothing  upon  it."  Carr  v.  Duval,  H 
Pet.  88.  Tbe  case  of  Carr  v.  Duval,  supra, 
was  line  in  which  tbecontract  was  soaght 
to  be.  Hke  the  case  at  bar,  deduced  from 
correapoadenee,  which  was  conducted,  on 
tbe  aide  of  tbe  parties  against  whom  a 
spedflc  performance  was  sought,  by  one 
who.  Id  the  language  the  court,  "was 
aetlnff  not  for  bims^f  only,  but  for  his 
sisters  and  broflien,  wltboat  any  express 


antborlty  from  them."  The  same  learned 
Judge,  In  delivering  the  opinion  of  the 
court  In  the  case  of  Colson  v.  Thompson, 
3  Wheat..  SS6.  341,  said:  "The  contract 
which  Is  sought  to  be  spedflcally  execut- 
ed ought  not  only  to  be  proved,  but  the 
terms  of  it  should  be  so  precise  as  tbat  nei- 
ther party  conld  reasonably  misunder- 
stand tbem.  If  tbe  contract  be  vague  or 
uncertain,  or  the  evidence  to  establish  It 
be  Insufflclent,  a  court  of  equity  will  not 
exercise  Its  extraordinary  Jurisdiction  to 
enforce  It,  but  will  leave  the  party  to  his 
legal  remedy. "  In  the  case  of  Williams  v. 
Morris,  96  U.  S.  444,  456.  Cuffohd,  J., 
said:  "The  proof  as  to  the  terms  of  the 
contract  must  be  clear,  definite,  and  con- 
clusive, and  must  show  a  contract 
leaving  no  Jua  deliberandi  or  loeua  pen- 
itentiss;"  and  (on  page  457)  must  clear- 
ly and  satisfactorily  show  "the  exist- 
ence of  the  contract  as  laid  in  tbe  plead- 
ings," and  "the  partlcnlar  agreement 
chariEed  In  tbe  bill  or  answer.**  Relief  la 
salts  for  specific  performance  Is  not  grant- 
ed by  courts  of  equity  ex  debito  Juatttia^ 
but  under  the  sound  discretion  of  the 
court.  Railroad  Co.  v.  Lewis,  76  Va.  886; 
Iron  Co.  V.Gardiner,  79  Va.  309.  In  grant- 
ing such  relief,  the  very  first  tbing  tbat  Is 
roqulred  Is  that  the  complainant  shall  ut 
forth  and  prove  a  contract  certain  and  def- 
inite in  its  terras.  Lftterall  v,  Jackson,  80 
Va.  612.  Tbe  bill  for  specific  performance 
of  a  contract  made  with  an  aarent  must, 
on  its  face,  distinctly  state  the  contract 
tbat  was  made,  and  show  when,  where, 
how,  and  by  whom  It  was  made,  and 
that  the  person  making  It  bad  authority 
to  bind  the  company.-  Haden  v.  Associa- 
tion, Id.  688.  In  order  that  a  contract 
can  exist,  there  must  be  a  conaeasus  be- 
tween tbe  partlfs.  Their  minds  mast 
agree  at  tbe  same  moment  to  the  terms 
constituting  the  contract.  "The  parties 
most  agree  to  tbe  same  thing  at  tbe  same 
time.**  4  Minor,  Inst.  16.  "The  assent 
must  be  to  the  precise  terms  offered. "  8 
Minor,  Inst.  126.  "Where  there  Is  a  mis> 
undcFBtandlng  as  regards  the  terms  of  a 
contract,  neither  party  Is  liable  In  law  or 
equity."  Bank  v.  Hall,  101  U.S. 60.  "Con- 
tracts  for  sale  of  real  estate  must  be  In 
writing,  signed  by  the  party  to  be 
charged,  or  his  agent. "  Code  1873,  p.  986. 

Tbe  case  stated  In  tbe  complainants^ 
bills  falls  far  short  of  measuring  up  to 
these  requisites  of  the  law  In  this  states 
as  settled  by  tbe  decisions  of  this  court; 
and  tbe  circuit  court  erred  In  overruling 
tbe  demurrer  to  the  bills;  and,  as  said  by 
Judge  Richardson  In  delivering  the  opinion 
of  thlacnurtln  thecase  otLltterall  v.  Jack- 
son, supra:  "InnoviewdoM  the  alleged 
contract,  whether  looked  at  by  Itself  or  In 
the  light  of  eurronnding  circumstances,  as 
disclosed  by  the  testimony,  come  up  to  the 
standard  which  is  necessary  to  its  capa- 
bility of  specific  execution."  Cltlng*Pigg 
V.  Corder,  12  Leigh,  60;  Grabum  v.  Call.  5 
Munf.  396:  Wright  v.  Pucket.  22  Qrat.  374. 
Tbe  demurrer  to  the  bills  should,  upon 
these  authorities,  have  l>een  sustained; 
but,  upon  tbe  answen  and  the  proofs,  tbe 
complainants*  case  Is  without  facts.  Jus- 
tice, law,  or  equity  to  support  it. 

The  record  shows  that  H.  H.  Eaass 
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claimed  to  have  invented  a  process  or  ma- 
chinery for  reducln<;  oreB,  and  extracting 
tbetr  preciims  metals,  wblcb  waa  very  val- 
uable. On  tbe  7tb  day  o(  Febraary,  1885, 
tons  before  tbe  Edlcbal  Bullion  Company 
was  formed,  or  even  tbe  act  of  tbe  lefflsla- 
ture  ut  the  state  of  New  Jersey,  authorli- 
ini;  It  to  be  formed,  was  enacted,  the  com- 
plainant, the  Columbia  Gold  Mining  Com- 
pany, ffave  to  theeald  H.H.Eameua  lease 
and  uptlun  of  purchase  npon  their  "Tellu- 
rium" property,  in  Fluvanna  cunuty,  for 
six  months,  witb  a  view  to  Its  development 
and  the  testing  of  his  iDventlon.  That 
option  to  Eames  expired  on  the  7tb  of  Au- 
gust, 1885,  and  It  was  verbally  extended 
to  Eames  to  tbe  7tb  of  November,  1885. 
There  Is  not  tbe  flllgbtest  evidence  In  the 
record  of  any  asfilgnmeDt  of  tbe  said  op- 
tion, in  writing,  to  tbe  defendant  Edlctaal 
Bullion  Company,  or  ol  any  determination, 
expreftned  In  writing,  by  or  on  behalf  of  tbe 
said  defendant  company,  on  or  before  the 
7th  of  November,  1885,  to  take  tbe  said 
property  in  accordance  with  the  terms 
of  Eames'  said  option,  which  torme  were 
$15,000, — one-half  cash,  and  tbe  residue  at 
three  months,  with  interest.  On  the  con- 
trary, the  record  of  the  proceedings  of  the 
Columbia  Gold  Mining  Company,  at  a 
"atockbolders'  meeting  November  7,  1886, 
shows  that  Mr.  H.  H.  Eames  was  present, 
and  asked  for  and  obtained  'an  extension 
of  the  time  on  the  contract  with  blm,* 
which  -would  expire  to-day,  until  next 
Thursday,  tbe  12tb  Inst.;"  and  un  the 
ISth  day  of  November,  1K85,  Mr.  Baker, 
the  president  of  tbe  Edlcbal  Bnllion  Com* 
peny,  was  Incunsoltatlon  with  theofDcers 
(if  the  Columbia  Gold  Mining  Company, 
at  which  consultation  a  memorandum  of 
the  proposal  of  terms  for  the  sale  of  the 
tellurium  gold  mining  property  of  The 
Columbia  Gold  Mining  Company  to  the 
Edichal  Bullion  Company  was  reduced  to 
writing  by  Mr.  Shepherd. one  of  tbe  Colum- 
bia Gold  Mining  Company,  bat  which  was 
not  signed  by  any  one,  to-wit,  the  pni^ 
chase  uf  tbe  property  by  the  defendant 
company  at  f 15,000,  one-halt  to  be  paid  In 
three  months,  one-quarter  to  be  paid  In 
four  months,  and  tbe  remainder  In  five 
months,  with  lutereat  from  the  7th  of  No- 
vember, 1886.  This  memorandum  Mr. 
Baker,  the  president  of  the  Edichal  Bullion 
Company,  took  with  him  to  Philadelphia, 
tiling  tbe  Columbia  Gold  Mining  Com- 
pany, at  tbcsald meeting  on  the  IStblnst., 
that  he  had  no  authority  to  contract  or 
commit  hla  company,  without  a  consulta- 
tion with  and  by  tnstractlons from  them; 
that  when  he  left  Philadelphia,  on  the  Oth 
Inst.,  tu  go  to  the  mines  In  Fluvanna 
county,  at  the  requent  of  Mr.  Eamea,  he 
had  no  Idea  ol  visiting  Richmond,  or  of 
negotiating  for  Che  purchase  of  the  Tellu- 
rium property:  that  be  had  arrived  at  the 
mines  on  the  lot b  Inst.,  and  had  come  to 
Richmond  to  see  tbe  Columbia  Gold  Min- 
ing Company  In  the  Interest  of,  and  at  the 
request  of,  Mr.  Eames,  to  try  to  obtain 
an  extension  of  bis  option  contract,  to  en- 
able bim  further  to  experiment  and  test 
the  value  of  bis  machinery  and  mining 
operations;  for  which  tbey,  the  Edichal 
Bullion  Company,  had  been  Induced,  by 
Eames' glowing  acrountsof  actoaland  ex- 
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pected  products,  to  advance  to  him  large 
sums  of  money.  This  memorandum,  un- 
signed, and  not  binding  upon  any  one,  Mr. 
Baker,  upon  his  return  to  Philadelphia, 
laid  before  his  company;  and  on  tbe  18th 
of  November,  1885,  wrote  tbefollowlng  let- 
ter: 

"The Columbia  Gold-Mining  Company, 
Richmond,  Va.— Gents:  We  will  agree  to 
the  terms  of  your  mem.  for  the  sale  of  the 
tellurium  property,  except  to  the  time  of 
the  payments  of  notes,  wblcb  we  propose 
as  follows: 

Ist  iiot&  Nov.  7th,  |S,7B0, 4  months, 
ad    *  "        8,750,6  " 

8d    **         ■        8.7N),6  " 
4tb    «         "        8,760,7  « 

—All  these  notes  to  bear  Interest  at  6  per 
cent.  i>er  annum,  we  to  have  the  privilege 
of  taking  up  the  notes  before  matarlty. 
Trusting  this  will  be  satisfactory,  ytrara, 
truly.       Edichal  Bullion  Company. 

"J.  W.  WooDsiDB,  Secretary." 

To  this  letter,  containing  tbe  only  pro- 
posal in  writing  ever  made  by  tbe  Edichal 
Bullion  Company  to  purchase  the  tellu- 
rium property  of  the  complainant,  a  posi- 
tive and  unqualified  refusal  was  made  In  a 
letter  dated  November  19, 18HS,  and  signed 
"C.  E.  Belvin,  President,"  addressed  to 
Mr.  J.  W.  Woodslde,  secretary,  135  Arch 
street,  Philadelphia:  "Dear  Sir:  Youra 
18tb  inst.  received  this  P.  M.,"  etc.  "In  re- 
ply, I  to  say  that  I  at  once  called  a 
raecllug  of  our  company,  and  I  am  an- 
thoriz(;d  to  say  that  tliey  will  have  to  de- 
cline to  make  any  alteration  In  the  terms 
as  stated  In  the  memo,  handed  your  presi- 
dent, Mr.  J.  B.  Baker,  and  accepted  by 
him.  at  Ford's  Hotel,  this  city,  on  last 
Friday  morning.  13th  Inst.,"  etc.  To  this 
Mr.  Baker,  president,  replied  In  a  letter 
dated  Philadelphia, November  28, 1885,  ad- 
dressed to  C.  E.  Belvio,  president,  Rich- 
mond, Ta.:  "On  my  return  to  Philadel- 
phia, on  the  15th  Inst.,  I  laid  the  memo, 
referred  to  before  my  colleagues,  stating 
that  I  said  to  the  gentlemen  1  met  that 
when  I  left  Philadelphia  I  did  not  expect 
to  stop  In  Richmond,  or  see  any  of  tbe  per- 
sons interested  in  tbe  sale  of  tellurium 
mines;  that  I  did  not  have  any  cunversa 
tlon  with  my  colleagues  in  Philadelphia 
with  rdrerence  to  the  payments  for  the 
property;  and  that  It  would  be  necessary 
to  have  the  approval  of  Mr.  Woodslde  and 
Mr.  Klrkpatrlck  before  any  agreement 
could  be  ratified,"  etc.  "Our  boanl,  after 
fully  considering  the  terms  In  the  memo., 
decided  to  ask  your  company  to  divide 
the  first  payment  ($7,500)  Into  two  equal 
parts,  making  one  to  bwomedue  Febru- 
ary 7th,  '86,  and  the  other,  at  six  mouths, 
for  Nov.  7th.  '8G,  Interest  to  be  added  In 
each  from  Nov.  7tb,  '85.  Oar  company 
deems  It  Injudicious  to  contemplate  the 
payment  of  so  large  an  amount  of  money 
In  February,"  etc.  "It  hopes  that  the 
Columbia  Gold  Mining  Company  will  re- 
consider its  decision. " 

To  this  letter  the  Columbia  Gold  Mining 
Company,  throngh  its  president,  C  E.  Bel- 
vin, replied  as  follows: 

"Richmond,  Vs., Nov.  26th,  1885.  Mr.  J. 
B.  Baker,  President  Edichal  Bullion  Cctm- 

fany,  185  Arch  St.,  Phlla.,  Pa.— Dear  Sir: 
oar  letter  23d  received  this  day;  and 
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we  have  confddered  yonr  propoBitlon, 
and  uar  hoard  have  agreed  to  accept  your 
terms  of  payment,  wblcli  we  onderstand 
to  be  as  follows: 

93,790  and  int.  at  8  moa.  from  Nor.  Ttb,  1885. 
J8.700        -       4         •!  H 
^1,750        •        5  «  N 

«B,7»        «        «  «  « 

"If  we  are  eorreet  in  this,  please  advise 
me  promptly,  and  1  will  have  the  papers 
prepared  at  once." 

It  tif  Hcen  at  once  that  this  letter  of  ac- 
reptance  makes  a  material  variation  In 
the  terms  proposed  In  the  letter  from 
Baker;  and  Belvln,  the  president,  speak- 
ing for  hia  board,  shows  that  they  were 
DDcertaln  as  to  the  terms  of  payment 
offervd;  and.  In  Its  state  of  uncertainty, 
asked  to  be  advised  promptly  whether  It 
was  correct,  etc.  No  reply  was  made* to 
this  until  the  letter  of  12th  of  December, 
18K5,  written  by  Baker,  president,  ad- 
drpssed  to  C.  E.  Belvln,  president,  Rich- 
mond, Va.,  In  which  It  is  stated  that  the 
Edicbal  board  of  directors  had  and  would 
defer  action  upon  the  proposal  contained 
In  the  letter  of  Belvln  of  the  25tb  Novem- 
ber, 188S,  until  It  could  bear  better  ac- 
counts of  the  experimental  worklns  uf  the 
mine  by  Eames.  The  said  terms  pro- 
posed In  tlie  letter  of  the  25th  of  Novem- 
ber. 1HS5,  have  never  been  accepted  by  the 
Edichal  Company;  and  the  subsequent 
rorresponilence  between  the  two  compa- 
nies shows  conclusively  that  no  agreement 
was  ever  concluded  between  tliem. 
'Where  there  Is  a  misunderstand  I  ng  as 
regards  the  terms  of  a  contract,  neither 
party  Is  liable  in  law  or  equity- "  Bank 
V.  Hall,  101  U.S.  49.  "A  proposal  to  ac- 
cept, or  an  acceptance  on  terms  varying 
from  those  offered.  Is  a  rejection  of  the 
offer. "  Id.  60.  "A  aabsequent  acceptance 
upon  the  terms  offered  does  not  make  a 
contract."  8  Amer.  &  Eng.  Enc.  Law,  p. 
858.  tit.  "  Contract. "  If  the  offer  be  upon 
payments  at  certain  times,  and  the  party 
selling  requires  shorter  times,  the  party 
making  the  proposal  la  not  bound. 
Story,  Cont.  S  ^>  referring  to  Bruce  v. 
Pearson,  3  Johns.  SIM,  and  rases  cited. 

It  appears  from  the  record  that  Eames, 
who  claimed  to  have  Invented  valuable 
machinery,  and  who  had  a  lease  and  op- 
tion of  purchase  from  the  Columbia  Gold 
Mining  (Company  of  their  tellurium  prop- 
erty, adjoining  the  Bowles  property, 
owned  by  the  Edichal  Bullion  Company, 
had  deceived  the  last-named  company  In 
Inference  to  what  be  was  doing  with  his 
machine  at  the  mines;  and  that  It  was 
because  of  his  false  but  glowing  state- 
ments as  to  results  obtained,  that  the 
Eflichal  Company  ever  thought  of  blnd- 
tnir  Itself  for  the  purchase  money.  But. 
while  negotiations  were  pending,  the  Edi- 
chal Company  discovered  that  they  had 
been  deceived  by  Eames,  and  they  refused 
to  have  anything  to  do  with  the  purchase; 
and,  after  the  failure  of  his  scheme  with 
the  Edichal  Company,  Eames  became  a 
swift  witness  for  the  Columbia  Gold  Min- 
ing Companyln  their  endeavorto  force  the 
tellurium  property  upon  the  Edichal 
Company.  The  uniting  of  Eames  as  a  de- 
fendant in  a  suit  asking  for  a  specific  per- 
lormanoe  against  the  Edichal  Company 


(of  which  it  is  ^denied  In  the  answer,  and 
not  proved  In  the  evidence,  that  he  was  a 
member  or  an  agent  to  purchase)  was  ob- 
viously for  the  advantage  of  his sn  orn  an- 
swer, which  was  called  for  on  oath  from 
him,  while  It  was  waived  from  the  defend- 
ant company.  He  admits,  upon  cruss-ex- 
amlnatloUi  that  one  of  the  attorneys  for 
the  Columbia  Gold  Mining  Company  pre- 
pared his  apswer,  In  which  he  Is  mndc  to 
soy,  under  oath,  that  the  Edichal  Biilliou 
Company  did  adopt  bis  contract  with  the 
plalutin  company  for  the  sale  and  pur- 
chase of  the  tellurium  gold  mine;  and 
that,  after  the  Ttb  of  November,  188.'),  he 
was  In  full  possession  thereof,  for  and  by 
the  authority  of  said  Edichal  Bullion 
Company,  and  the  mines  were  worked 
aud  operated  for  It,  and  with  capital  fur- 
nished by  It;  yet,  when  he  Is  asked, 
"When  did  the  Edichal  Company  adopt 
your  contract?"  he  replied:  "I  do  not 
know  that  they  ever  did."  And  when  he 
Is  asked.  "When  did  the  Edichal  Company 
give  yon  authority  to  take  possession?" 
he  replied^  "that,  as  a  company,  they 
never  gave  me  such  authority,  but.  Indi- 
vidually, they  did."  And  when  he  is 
asked,  "Who  did.  and  when,  and  what 
took  place?"  he  replied:  "Mr.  Baker;  at 
the  time  we  were  speaking  of  getting  an 
extension  of  time  on  the  option;  he 
thought  we  might  be  able  to  manage  the 
purchase  It  the  extension  was  granted." 
There  Is  no  proof  In  the  record  of  any 
written  contract  by  any  of  the  defendants 
for  the  purchase  nf  the  property:  and,  as 
to  the  alleged  parol  contract  by  the  sub- 
stitution or  adoption  of  Eames'  expired 
option,  the  answers  to  the  original  and 
first  amended  bills  emphatically  put  In 
Issue  and  deny  the  contract  alleged;  and. 
In  the  language  of  this  court,  by  Lkwib, 
P.,  In  the  case  of  Railroad  Co.  v.  Lewis, 
76  Va.  833,  837,  "the  evidence  Is  too  vague, 
uncertain,  and  contradictory  upon  which 
to  found  a  decree  In  chancery  for  the  spe- 
cific performance  of  a  contract. " 

In  the  second  amended  bill,  Baker. 
Woodslde,  and  Ktrkpatrick  are  made  de- 
fendants, and  the  charge  against  them  Is 
that  they  Individually,  through  Eames. 
purchased  the  tellurium  property,  and 
turned  It  over  to  the  Edichal  Bullion  Com- 
pany; and  the  prayer  of  the  bill  is  that 
"If,  therefore,  your  honor  shall  be  of  the 
opinion  that,  for  any  reason,  the  defend- 
ant corporation  Is  not  bound  by  the  al< 
leged  purchase  of  the  tellurium  gold  mln- 
Ing  property,  then  complainant  Is  desirous 
of  holding  the  said  corporators  per- 
sonally bound  by  It,  authorized  and  sanc- 
tioned as  It  was  by  each  one  of  them  Indl- 
vUlually.  They  are  responsible  If  the  Edi- 
chal Company  Is  not. "  Hu  far  from  alleg- 
ing positively  and  clearly  a  precise  and 
detlnlte  contract  of  purchase,  showing 
when,  where,  how,  and  by  whom,  and 
whether  In  writing  or  by  parol,  the  bill, 
as  a  derater  resort,  doubtlngly,  hesitat- 
ingly, and  beseechingly  expresses  the  al* 
ternatlve  desire  of  the  complainants  that 
If,  by  the  pleadings  and  their  proofs,  they 
have  made  and  sustained  no  case  for  spe 
clflc  performance  against  the  defendant 
company,  then  to  bold  the  Individual  cor^ 
poratorsllabie;  and  the  decree^lthe  court 
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below  la  asainst  both  the  defendant  com- 
pany, and  the  individual  persoiiB  as  securi- 
ties,—thus  establishing  a  liability  not  put 
In  issue  by  the  pleadings  nor  sustained  by 
the  proofs.  The  decree  must  be  upon  the 
case  made  by  the  pleadings,  although  the 
evidence  may  show  a  right  to  a  further 
decree.  Knlbb  v.  Dixon,  1  Rand.  (Va.) 
249;  Mundy  v.  Vawter,  3  Grat.  638. 
Neither  of  these  individual  defendants  In 
this  third  bill  was  served  with  pruceBS  to 
answer  It,  and  neither,  by  plea,  demurrer, 
or  answer,  or  In  any  way,  entered  an  ap- 
pearance. The  fact  that  they  appeared 
before  a  notary  In  Philadelphia  to  grive 
tlielr  depoBitloQS,  did  not  authorize  the 
court  to  dive  a  personal  decret;  against 
tliem.  Smith  v.  Chilton.  77  Va.  535.  Any 
individual  liability  of  Baker,  Woodside, 
and  Ktrkpatrlck  lor  the  purchase  price  of 
the  property,  as  securities  for  the  defend- 
ant company,  could  not  obtain  nnder  and 
by  virtue  of  acontract  which  did  not  bind 
the  company  Itself;  and  the  memorandum 
of  tlie  13tb  of  November,  1885,  made  by 
Shepherd,  a  member  of  the  complainant 
company,  and  unuiencd  by  any  one,  und 
made  msrely  tentatively,  as  a  basis  for 
further  negotiations,  will  not  supply  the 
Imperative  requirement  of  the  statute  for 
a  writing  signed  by  the  party  to  be  bound 
or  by  his  agent.  Code  1887,  §  .2840.  The 
complainant  company  have  no  equity  In 
their  case;  the  decree  appealed  from  is 
wholly  erroneous,  and  it  is  reversed  and 
annulled;  and  the  order  of  this  court  will 
be  to  abate  the  attachment,  and  to  dls- 
mUu  the  bills,  with  costs.  Decree  reversed. 


TSBBY  r.  COHUONWBALTH. 

{Sujmme  Oowt  qT  ■^'^^^  ^  Virginia.  April 

POMIBT— WHiT  COirBTITT7TB8. 

One  T.  was  indicted  for  forgery  of  the  fol- 
lowing instrument:  "OfBce  of  H.  U.  Smith  & 
Co.  'P.— Dear  Bir:  Tours  of  the  8th  Inst  to 

hand.   •  •  •  Yoo  owe  as  17.88,  and  yon  

the  note  for  $413.  It  was  canceled,  *  *  *  but 
It  was  marked  '  Paid, '  and  o^celed ;  so  It  oanuot 
bo  of  any  use  to  any  one.  y  oura,  truly,  Skith 
&  McUniRB,  Receivers. "  The  indictment  alleged 
that  T.  was  at  the  time  Indebted  to  H.  M.  Smith 
&  Co.    Held  not  a  forgery  under  Code  Va.  1887, 

SS737,  dellning  as  forgery  the  forgtnfr'*  any  writing 
*  *  to  the  pr^odice  of  another's  rlgliL  " 

Error  to  circuit  court,  Campbell  county. 

J.  W.  Riely  and  Henry  EdmundBy  for 
plaintiff  In  error.  R.  Taylor  Scott,  Atty. 
Gen.,  for  the  Commonwealth. 

Faunti.eroy,  J.  The  petition  of  Joseph 
O.  Terry  represents  that  he  was  indicted, 
tried,  and  convicted  in  the  county  court 
of  Campbell  county,  at  the  November,  189U, 
term  thereof,  upon  a  charge  of  forgery, 
and  was  sentenced  by  the  said  court,  at 
Its  said  term,  to  confinement  In  the  peni- 
tentiary of  Virginia  for  the  term  of  two 
years;  that  be  presented  his  petition,  with 
a  copy  of  the  record  of  the  said  prosecu- 
tion against  him,  to  the  judge  of  the  cir- 
cuit court  of  Campbell  county,  asking  fur 
a  writ  of  error  and  supersedeas  to  the 
said  ludgment,  which  said  petition  was, 
by  the  said  judge  of  the  circuit  court  of 
Campbell  county,  denied,  and  a  writ  ot 


error  refused  on  the  27th  day  ot  Decem- 
ber, 1890.  The  case  is  here  upon  a  writ 
of  error  awarded  by  one  of  the  judges 
of  this  court  to  the  judgment  aforesaid  of 
the  county  court  of  Gampliell  county,  and 
to  the  said  Judgment  of  the  judge  ot  the 
circuit  court  of  Campbell  county.  The  in- 
dictment is  founded  on  section  8737  of  the 
Code  of  Virginia,  1887:  "11  any  person 
forge  any  wrltiug  •  •  •  to  the  preju- 
dice of  another's  right,  or  utter,  or  at- 
tempt to  employ  as  true,  such  forged  writ- 
ing, knowing  It  to  be  forged,  he  shall  be 
confined  In  the  penltentlaiy  nut  less  that 
two  nor  more  than  ten  years."  This 
statute  predicates  the  offense  of  forgery 
only  of  such  writings  as  are,  or  may  be. 
to  the  prejudice  of  another's  right,  or  by 
which  another  may  be  defrauded.  It 
must  Rufflciently  appear,  from  the  descrip- 
tion given  of  the  writing  alleged  to  have 
been  forged,  that  It  Is  writing  to  the  preju- 
dice of  another's  right.  If  it  be  not  f^acfa. 
it  is  not  within  the  statute,  and  the  for- 

fery  of  it  canuot  be  punished  as  felonv. 
owell  V.  Com..  11  Grat.  822;  citing  Chit. 
Crlm.  Law,  1021;  2  Ruse.  Crimes,  318. 

The  indictment  In  the  case  at  bar  con- 
tains two  counts,— one  for  foiling;  and 
the  other  for  atterlng,  knowing  it  to  be 
forged,  a  certain  writing  of  the  tenor  fol- 
lowing: "Office  of  H.  M.  Smith  ft  Co.. 
Manufacturers  of  Agricultural  Machinery* 
Richmond,  Va..  Feb.  18,  1886.  J.  O.  Terry, 
Esq.— Dear  Sir:  Yours  of  theStb  Inst,  to 
band.  We  inclose  a  statement  of  your  ac- 
count. It  agrees  with  yours  very  nearly, 
as  yon  will  see.  Ton  owe  us  $7.38,  and 
you  the  note  lor  9412.  It  was  can- 
celed and  sent  you  by  mail  last  — .  If 
you  did  not  receive  It  it  Is  probably  In  the 
dead-letter  office  at  Washington;  but  It 
was  mailed,  marked  'paid,*  and  canceled; 
so  It  cannot  be  of  any  use  to  any  one. 
Tours,  truly,  Smith  St  McGuirb,  Receiv- 
ers." The  Indictment  averH  that  the  ac- 
cused, being  at  that  time  indebted  to  H. 
M.  Smith  &  Co.,  forged  the  writing  de- 
scribed. The  paper,  as  set  out  In  the  fn- 
dictmeot,  shows  on  its  face,  with  no  aver* 
mentof  extrinsic  circumstances  to  connect 
Smith  &  McGulre.  receivers,  witb  H.  M. 
Smith  &  Co.,  that  it  was  incapable  of  af- 
fecting or  prejudicing  the  rights  of  H.  M. 
Smith  &  Co.  as  defensive  evidence  in  a  suit 
or  demand  by  them  on  any  Indebtedness 
of  the  accused  to  them ;  and  It  does  not 
fix,  nor  could  it  operate,  any  pecuniary 
liability  upon  any  one.  It  does  not  r^er 
to  H.  M.  Smith  &  Co.,  and  It  could  not,  as 
before  said,  pi^Judlce  their  rights  as  de- 
fensive evidence.  Nor  could  It  prejudice 
any  right  of  Smith  &  McGulre,  receivers, 
unless  the  accused  was  Indebted  to  them; 
but  the  Indebtedness  of  the  accused  la  al- 
leged In  the  indictment,  not  to  be  to  tbem, 
but  to  H.  M.  Smith  &  Co.;  and  it.  In  fact, 
the  accused  was  indebted  to  Smith  &  Mc- 
Gulre, receivers.  It  should  have  been  so  al- 
leged in  the  indictment.  There  Is  no  such 
averment,  and,  without  It.  the  writing  is, 
on  its  face,  ineffectual  to  prejudice  tbdr 
rights. 

In  the  case  of  Glass  v.  Com.,  88  Grxt 
832.  the  court  said :  "  To  authorise  a  valid 
conviction  of  an  offense  It  must  be  suffl- 
clently  charged  In  the  indictment  or  in- 
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lormatlon.  Every  material  Ingredient  of 
the  ofTenHe  maet  be  so  charK^d,  otherwise 
there  can  be  do  legal  conviction  In  the 
case;  for,  admitting  the  charge  to  be  lit- 
erally trae.  It  d»ea  not  follow  that  the  ac- 
cuseil  waa  guilty  of  anv  oftense.  The  Jadg- 
ment  in  that  case  was  arrested  because 
the  offense  waa  not  sufficiently  alleged  In 
the  Indictment.  Forgery  Is  the  fraudulent, 
making  of  a  false  writing,  which,  if  gen- 
uine, would  be  uppareutly  of  legal  efficacy. 
Bleb.  Crlm.  Law.  (3d  Ed.)  495.  499.  The 
Instrnment  must  appaar  on  Its  face  to  be, 
or  be  In  fact,  one  wmeh,  if  tme,  would  be 
valid,  or  legally  capable  of  effecting  a 
fraud.  Writings  Invalid  on  their  face  are 
not  subjects  of  forgery,  tf  Incomplete  or 
uncertain  on  their  face,  so  that  their  legal 
efDi-acy  1r  dependent  on  extrinsic  clrcum- 
■tances,  then  such  extrinsic  matters  must 
be  averred  in  tbe  Indictment.  2  BIsh. 
Crim.  Law,  (Sd  Ed.)  SS  503.  605,606,511. 
612.  The  writing  alleged  in  the  Indictment 
to  have  been  forged  Is  signed,  "Smith  & 
McGuIre,  Becelvers."  What  Smith,  of  all 
Smiths?  And  what McGnlre?  Receiver^of 
whom?  By  what  autUorlty?  Can  Smith 
Sc  McGnlre,  ae  a  partnership  or  firm,  be 
made  recdvera?  The  paper  bearing  their 
slgnatare,  which  is  alleged  to  be  forged.  Is 
meaningless,  void,  and  of  no  legal  efficacy, 
even  If  It  were  genuine.  It  Is  not  only 
wanting  In  the  legal  requisites  of  validity, 
wereit  genulne.but  Its  meaiilngand  terms 
are  nnlntelllgitale  from  the  words  and 
characters  nsed,  and  it  Is  so  Incomplete 
and  unmeaning  that  It  cannot  be  the 
loimdatlon  of  any  legal  liability.  Fomby 
V.  State,  6  South.  Bep.  271.  The  indict- 
ment does  not  charge  an  offense;  and  the 
trial  conrt  erred  In  overruling  the  motion 
to  arrest  the  Judgment,  and  in  not  dis- 
charging the  prisoner  from  this  proseru ' 
tiou.  The  order  will  be  entered  here  to  re- 
verse and  anno!  tbe  Judgment  complained 
of,  and  to  dlacharge  tbe  prisoner.  Judg- 
ment Teverned. 


AUERHniB,  P.  ft  L.  B.  B.  V.  LUCKIB. 

VSupreme  CovH  of  Oeoiyfo.  Ibrch  18, 1891.) 

COBTSIBUTOBT  NbOUOBNOB  —  COXPABATIVB  NSS- 

LIGBXOB— ImTBOCTIONB. 

Upon  the  trial  of  a  suit  against  a  railroad 
oompsny  for  personal  injuriea  to  tbe  plaintiff,  it 
was  error  to  charge  aa  followa:  **If,  by  tbe  ex- 
ercise of  ordinary  care  and  diligence,  the  plain- 
tiff could  have  avoided  the  consequences  to  her- 
self of  the  defendaat's  negUgeoce,  she  cannot  re- 
cover; bat  it  both  parties  were  at  fault,  and  tbe 
alleged  injury  was  tbe  result  of  the  fault  of  both, 
thea,  notwithstanding  tbe  plaintiff's  negllgenoe, 
stie  would  be  entitled  to  recover,  but  the  amount 
of  tbe  recovery  wonld  be  abated  In  proportion  to 
tbe  amount  of  the  default  on  har  part"  The 
error  consisted  in  stating.  In  immediate  connec- 
tion with  each  other,  and  without  proper  explana- 
tion, two  distinct  roles  of  law,  and  thus  Qualify- 
ing the  former  by  tbe  latter,  which  Is  not  the  pur- 
poae  of  the  statute. 
{SyUabua  by  the  Court) 

Error  from  superior  court,  Dooly  coun- 
ty; FoBT,  Judge. 

B.  P.  Bollfs,  tor  plaintiff  in  error.  C.  C. 
Dnucati  and  BarUemaa  &  Davis,  for  de- 
fendant In  error. 

LuMPKi.N',  J.  Section  2972  of  the  Code, 
relating  to  actions  lor  per»>ouBl  injuries, 


declares,  In  substance,  that  U  the  plain- 
tiff, by  ordinary  care,  could  have  avoided 
the  consetiuencea  to  himself  caused  by  tlie 
defeudaut'e  negligence,  be  cannot  recover. 
This  section  sets  forth  one  of  the  defenBes- 
wtalch  railroad  companies  are  permitted 
to  make  to  sucb  actions.  It  further  pro- 
vides: "But  Id  other  cases  tlie  defendant 
is  not  relieved,  although  the  plaintiff  may 
in  some  way  have  contributed  to  the  inju- 
ry sustained. "  The  "  other  cases  "  referred 
to  are  manifestly  those  in  which  the  plain- 
tiff could  not  by  ordinary  care  have 
avoided  tbe  consequences  of  defendant's 
negligence.  In  cases  of  that  klod,  both 
parties  being  at  fault,  thedamages  are  ap- 
portioned. This  also  is  undoubtedly  the 
meaning  of  the  latter  sentence  of  section 
3034  of  the  Code,  which  reads  aa  follows: 
"If  the  complainant  and  the  agents  of  the 
company  are  both  at  fault,  the  former 
may  recover,  but  tbe  damages  shall  be  di- 
minished by  the  Jury  In  proportion  to  the- 
amount  of  fault  attributable  to  him.** 
This  sentence  relates  to  tbe  same  kind  of 
"other  cases"  which  are  relerre<l  to  in  sec- 
tion 2972;  that  is,  cases  in  which  it  ap- 
pears that  the  plaintiff  could  not,  by  exer- 
cising ordinary  care,  have  avoided  the  In- 
jury to  himself  caused  by  defendant's  neg- 
ligence. Ttseemstobetheclearmeanlng  of 
our  law  that  the  plaintiff  can  never  recover 
In  an  action  for  personal  injuries,  no  mat- 
ter what  the  negligence  ol  tbe  defendant 
may  be,  short  of  actual  wantonness, 
when  the  proof  shows  be  could,  by  ordi- 
nary care,  after  tbe  negligence  of  defend- 
ant began  or  was  existing,  have  avoided 
the  consequences  to  himself  of  that  negli- 
gence. The  law  also  clearly  contemplates 
cases  in  which,  while  the  plaintiff  is  to 
some  extent  negligent,  he  nevertheless 
could  not,  by  using  ordinary  care,  have 
avoided  an  injury  resulting  from  defend- 
ant's negligence.  Of  course  there  can  be 
no  recovery  when  tbe  defendant  Is  entirely 
free  from  negligence^  and  nses  all  proper 
care  to  prevent  Injury.  The  law  of  con- 
tributory negligence  is  applicable  only 
where  both  parties  are  at  (ault.and  when, 
also,  tbe  plulntllT  could  not,  by  ordinary 
care,  have  avoided  the  injury  which  de- 
fendant's negligence  produceil.  The 
charge  given  by  the  Judge  below,  in  effect, 
makes  the  d^endant  liable  If  the  Jnry 
should  And  both  parties  negligent,  not- 
withstanding they  might  have  believed 
that  it  the  plalntlfl  bad  exercised  ordi- 
nary care  she  would  not  have  been  hurt. 
He  correctly  charged  tbe  law  set  forth  iu 
section  2972,  but  improperly  qualified  it 
by  charging  tlie  law  contained  in  the  lat- 
ter half  of  section  3034,  without  making 
the  proper  explanation  as  to  the  class  of 
cases  to  which  this  latter  chai^  Is  appli- 
cable. Ithehadeaid:  "But  If  both  parties 
were  at  fault,  and  the  alleged  injury  was 
the  result  of  the  fault  of  both,  and  yoa  SmJ 
ftom  tbe  evidence  that  the  pluintiff  could 
not  by  ordinary  care  have  avoided  the 
alleged  injury  to  herselt,  occasioned  by  de- 
fendant's negligeace^  then,  notwithstand- 
ing she  uiay  have  been  tosoroeextent  neg- 
ligent, she  would  be  entitled  to  recover, 
but  the  amount  uf  daniUKeH  Ahould  he  ap- 
portioned," etc., — the  charge  would  have 
been  correct,  because  it  would  bare  fully 
met  all  the  requirements  of  tbejBectlons  re- 
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lerred  to.  The  court'e  attention  was 
called  to  the  propriety  of  quallfylnjc  his 
iuatrQctioDB  to  tbe  Jury  by  uulng  each 
words  as  we  hare  above  Italicised,  and  a 
request  to  this  effect  was  made  and  re- 
fused. This  request  was  not  In  writing, 
and  the  court  was  not  therefore  bonnd  to 
fdve  It  as  a  request;  but  as  so  doing  would 
have  relieved  the  charge  given  of  the  error 
therein,  and  without  sncn  addition  the 
charge  does  nut  fully  and  accurately  pre* 
sent  tbe  law,  we  are  constrained  to  Eraot 
a  Dew  trial.  Judgment  reversed. 


Watson  v.  Goolbby. 
{Supreme  Court  (tf  Oeorgia.   Hiirch  10, 1891.) 

pA«TrB»— BiBTATK— ImUNOTIOIt— BeCEIVBB. 

1.  Land  was  devised  to  a  married  woman  for 
the  life  of  ber  husband,  with  a  charge  thereon 
for  the  support  and  maintenance  of  her  husband 
during:  his  life;  after  his  death,  his  minor  chil- 
dren to  take  the  fee.  Held,  that  snob  a  minor 
had  not,  during  the  lives  of  his  parents,  sach  an 
int^est  in  tbe  land  as  rendered  him  a  necessary 
party  to  an  uotion  resulting  in  averdict  and  Judg* 
ment  by  consent  that  the  claim  be  a  special  lien 
on  tbe  orops,  to  be  enforced  In  three  annual  In- 
atallments. 

3.  The  acUon  beinff  against  the  wife,  and 
having  been  commenced  in  a  oounty  court  which 
has  no  equitable  jurisdiction,  and  it  being  doubt- 
ful vrhether  on  appeal  the  superior  court  nad  au* 
thority  to  allow  an  amendment  seeking  equitable 
relief,  and  to  enter  up  the  Judgment  rendered, 
and  It  being  further  doubtful  whether  execution 
would  not  lie  against  tbe  life-estate,  an  injunc- 
tion and  the  appointment  of  a  receiver  for  the 
eoforoement  (A  the  jndjB:meat  was  prc^erly 
Died. 

Error  from  superior  courtt  Jasper  coun- 
ty; Jrnkinb,  Judge. 

The  following  is  the  official  report :  The 
judge  put  his  refusal  of  Injunction  and  re- 
ceiver (which  Is  the  judgmentexcepted  to) 
upon  the  ground  that  John  K.  Goolaby, 
Jr..  the  minor  child  of  John  K.  Goolsby 
and  Julia  E.  Goolsby.has  such  an  Interest 
in  the  Income  of  the  land  conveyed  by  the 
deed  below  set  forth  as  matle  him  a  neces- 
sary party  to  an  action  which  resulted  In 
a  verdict  and  judgment  taken  by  consent 
of  the  parties,  In  which  it  was  onlered 
that  the  Judgment  be  a  special  Hen  on 
tbecrcps  growing  and  to  be  grown  on  the 
land  conveyed  by  the  deed,  and  be  en- 
forced as  agalust  such  crops  In  three  year- 
ly Installments,  the  j^rar^f men  of  the  pres- 
ent complaint  being  the  failure  of  the  de- 
fendants to  comply  with  this  judgment; 
and  that  the  same  Is  void  as  to  the  minor, 
(or  the  reason  that  the  only  itervlce  upon 
lilm  was  by  acknowledgmEnt  through  the 
attorney  of  his  guardian  ad  litem.  The 
deed  Is  as  follows:  "Georgia.  Jasper 
countv.  This  Indenture,  made  and  igreed 
on  this  March  30.  1877,  between  Cerdln 
Uoolsby,  of  said  ntate  and  county,  of  the 
one  part,  and  Julia  E.  Goolsby,  of  the 
same  coanty,  of  the  second  part,  and  the 
children  of  the  said  CHi'din.exceptthe  said 
John  K.,  of  the  third  part,  witnesseth 
that,  subject  to  the  conditions,  and  llmlta- 
tlims,  to  be  herein  mentioned  and  con- 
tained, for  the  purpose  of  securing  a  home 
and  a  support  for  the  said  John  K.  and  his 
family,  and  In  consideration  of  the  natural 
love  and  affection  the  said  Cardla  Goolsby 
has  for  his  son  John  K.  and  lila  wife,  tbe 
said  Julia  E.*  and  also  In  conalderatlon  of 


the  love  and  affection  he  hns  tor  his  other 
children,  and  also  In  consideration  of  tbe 
sum  of  Ave  dollars  to  him  In  hand  paid, 
be,  tbe  said  Cardln  Goolsby,  has  granted, 
given,  and  conveyed,  and  by  theae  pres- 
ents doth  give,  grant,  and  convey,  unto 
the  said  Julia  E.,  for  and  during  the  life  of 
the  said  John  K.,  or  so  long  as  he  shall 
live,  with  remainder  over  in  fee  to  such 
child  or  children  as  the  said  John  K.  may 
beget  by  his  present  or  any  future  wife, 
the  foUowing  lauds.  •  •  •  But  if.  at 
the  death  of  the  said  John  K.,  he,  the  said. 
John  K..  shall  not  have  begotten  children 
by  his  present  or  any  future  wife,  in  re- 
mainder over  in  fee  to  the  children  of  the 
said  Cardln.  That  is  to  say,  the  true  Intent 
and  meaning  of  this  writing  Is,  and  shall 
be  so  construed,  the  said  Julia  E.  shall 
take  an  estate  in  the  premises  herein  treat- 
ed of,  for  and  during  the  life  of  John  K. 
Goolftby ;  an  estate  In  remainder  in  fee  shall 
revest  Immediately  In  the  children  of  the 
saldCardln  Goolsby, Bubjt'Ct to  be  divested 
from  the  said  Gardln's  children  upon  tlie 
said  John  K.  begetting  children  by  his 
present  or  any  future  wife,  in  which  event 
tbe  children  of  the  said  John  K.  shall  take 
an  estate  la  remainder  In  fee:  provided, 
always,  and  to  this  end  all  estate  for 
years,  life,  or  In  remainder  are  subordi- 
nate and  dependent,  tiie  said  John  K.,  so 
long  as  he  lives,  shall  be  supported  from 
the  rents  and  proflts  Issuing  out  of  said 
land;  that  Is  to  soy,  his  support  and  main- 
tenance during  life  shall  be  a  charge  upon 
said  estate,  but  not  to  the  extent  of  di- 
minishing tbe  corpus,  and  he  takes  no 
other  Interest  In  this  deed,  nor  shall  the 
rents  or  profits  Issuing  out  of  said  lan<l8 
be  liable  to  any  debt  or  contract  of  hie. 
•  •  «M  rphe  action  was  originally 
against  Julta  B.  Goolsby.  By  amend- 
ment, John  K.  Goolsby  and  John  K. 
Goolsby,  Jr.,  were  made  parties  defend- 
anf.  On  this  amendment  It  was  ordereil 
that  John  K. Goolsby  beappolnted  guard- 
ian ad  litem  for  John  K.  Goolsby.  Jr., 
and  be  served  with  a  copy  of  the  amend- 
ment. Following  this  order  is  an  ac- 
knowledgment of  service  and  waiver  of 
proi^ess  "for  all  the  defendants,'*  signed 
by  "F.  Jordan,  Atty.  for  J.  K.  Gools- 
by. and  J.  K.  Guolsby.  guardian  ad  litem 
for  John  K.  Goolsby,  minor." 

Haii  A  Hammond,  tor  plaintiff  In  error. 
F.  Jordan,  for  defendant  In  error. 

Simmons.  J.  The  trial  Judge  placed  bis 
refusal  of  an  Injunction  and  the  appoint- 
ment of  a  receiver  In  this  case  upon  tbe 
ground  that  the  minor  son  vras  interested 
In  the  land  and  tbe  fund;  that  he  had  not 
been  projierly  served  In  the  common-law 
suit;  and  therefore  the  judgment  or  de- 
cree sought  to  beentorced  In  thiseqaltable 
petition  did  not  bind  him.  We  think  the 
trial  Judge  was  wrong  In  holding  that  tbe 
Infant  had  an  Interest  which  tbe  Judg- 
meat  or  decree  would  bind  had  be  been 
properly  served.  Mrs.  Goolsby.  the  moth- 
er. Is  the  (mly  person  having  a  direct  In- 
terest In  the  land.  She  has  a  life  estate 
therein  during  the  lite  of  her  husband, 
John  K.  Goolsby,  with  a  charge  thereon 
for  the  support  and  maintenance  of  her 
husband  during  his  life.  After  his  death, 
tbe  minor,  John  K,,  Jr.,  and  such  other 
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children  as  may  be  living  at  lita  doatii. 
take  the  fee. 

But.  while  the  reasonlnffofthe  Judge  was 
erroneone,  his  judKmeut  refusing  the  la- 
JUDCtlon  may  be  right,  accordlug  to  the 
facta  dlscloeed  in  tble  record.  There  are 
two  reasons  which  might  haveantburtEed 
blm  to  refuse  the  Injunction  If  thuy  had 
been  considered.  The  first  Is,  did  the  su- 
perior court,  on  an  appeal  from  the  coun- 
ty court,  hare  the  right  and  power  to  al- 
low the  amendments  making  John  K. 
Ooolflby  and  bis  son  parties  to  tbe  action 
hi  tbesnperlorcourtT  and  did  Italso  have 
powarand  authority  to  allow  the  amend- 
ment sedclng  equitable  relief  ?  Did  It  hare 
the  power  and  authority  to  enter  up  the 
Judgment  or  decree  which  It  rendered  in 
this  case?  In  otherwords,  can  an  appeal 
be  taken  from  acountycourt  which  h€i8no 
equitable  Jurisdiction  to  tbesuperlor  court, 
and  tbe  entire  nature  of  the  case  be 
changed  by  an  equitable  amendment? 
Tbe  second  question  Is,  cannot  this  land 
be  sold  under  the  Judgment  against 
Hra.  Goolsby,  tbe  llfe-teaant,  subject,  of 
course,  to  the  charge  thereon  for  the  sup- 
port of  John  K.  Goolsby  durlnff  bis  life? 
If  the  superior  court  had  no  Jurlsdlutloa 
to  allow  the  ameodiueut  and  to  enter  up 
the  decree,  or  II  Hxt  Land  can  be  levied  on 
and  sold  under  the  Judgment  against  the 
life-tenant,  the  appointment  of  a  receiver 
would  be  Improper.  These  matters  being 
atleast  doubtful,  the  Judge  was  not  bound 
to  make  such  appointment.  Wo  thereluro 
affirm  tbe  Judgment. 


Stttbbs  t.  State. 
{^uprane  Couit  of  Qeor^fia.  Uardi  16^  18SL) 

RbOOKD  ok  APPBAI^PuACTlaB. 

Iliis  case  U  controlled  by  the  act  of  Vo- 
ranbor  11,  1889.  prescribing  the  method  of  bring- 
iag  cases  to  thie  supreme  court.  Moreover,  tbe 
brief  of  evidence  is  a  mere  report  of  the  trial  by 
Questions  and  answers,  and  la  not  such  a  tnlef  aa 
ttie  law  ooatemplates. 
(SyUaJrtu  by  Bleckley,  C.  J.) 

Error  from  superior  court,  Terrell  coun- 
ty; OuKRKT,  Judge. 

UoylA  Parka,  for  plain  tiff  In  error.  J. 
if.  Qrifega,  Sol.  Gen.,  for  tbe  State. 

Writ  of  emir  dismissed. 


Lalho  V,  Matob,  Etc..  of  Citt  of  Ambbi- 

CDS. 

(AqHwne  Ctourt  of  Qeargia.    March  4, 1891.) 

CitiH— OaaniuoTioN  or  Stbsbt— Licamn— I>i- 
BBonne  VsRoiiTr. 

L  WltbOQt  exprcaa  statutory  antiiorlty,  a 
nnnletpal  ffovemnmit  oannot  grant  to  any.per- 
■OQ  the  rifdit  to  erect  and  maiotaia  in  a  pablio 
■treet  a  strootture,  such  as  a  permanent  flan-box, 
for  his  wivate  and  exolnsive  use. 

2.  Aie  charter  of  Americas  invests  the  city 
coQDcll  with  full  power  to  clear  the  streets  ti[  all 
obstructions,  and  this  power  may  be  exercised 
nuDmHrlly,  and  without  granting  a  preliminary 
bearing,  aner  notice  to  remove,  and  refusal. 

8.  A  license  from  the  oity  to  carry  on  tbe 
bBsioeas  of  a  dsh-dealer,  etc.,  gives  lU)  vested 
ri^t  to  keep  a  box  In  the  street,  and  use  It  In 
tbe  bosiness. 

4.  Wbere  the  wtiole  case  turns  upon  a  ques- 
flm  of  lav,  wUdi  Is  decisive  of  its  merits,  tbe 
eoott  nuydlreofc  a  verdict  for  the  defendant 


Even  If  this  be  irregular,  It  Is  no  cause  for  anew 
trial,  where  a  recovery  would  be  tnrppssible. 

{SyUMbus  by  the  Court. ) 

Error  from  superior  court,  Sumter 
county ;  Fort,  Jadge. 

Simmoas  &  Kimbrongh^  L.J.BlaJoek^ 
and  HoyI  dt  Parka,  tor  p\aintl1t8  In  error. 
B.  P.  HoUls,  E.A.  Hawkins,  and  Harrtaon 
A  Pe^lea,  for  defendant  In  error. 

Blecklry,  G.  J.  The  plaintiff  located 
his  flsh-box,  a  structure  nine  feet  long, 
three  feet  wide,  and  two  and  one-half  feet 
high,  In  one  of  tbe  public  streets  of  Aroert- 
cuH,  intending  It  to  be  permanent,  aud  be- 
lieving that  he  had  the  consent  of  the  city 
council  so  to  du.  Certain  members  of  the 
street  committee  o(  the  conncU  gave  their 
consent  expreesly,  co-uperated  with  him 
In  selecting  tbe  site,  and  gave  direction 
as  to  how  and  where  tbe  contrivance  for 
drainage  of  tbe  box  abould  be  placed. 
Considerable  expense  was  Incurred  by  thn 
plaintiff  In  procuring  the  box,  putting  It 
In  position,  aud  supplying  It  with  the 
needful  apparatus  for  drainage.  He  was 
a  licensed  fleb-dealer  and  restaurant 
keeper,  nnd  renewed  his  license  while  using 
the  box  In  connection  with  his  business. 
The  renewed  license  had  n  considerable 
length  of  time  to  rnn  when  the  city, 
In  January,  1888,  after  the  box  bad 
stood  In  the  street  tor  about  15  months, 
removed  It  without  his  consent,  and  In 
epite  of  his  objection.  This  was  not  done, 
however,  until  alter  he  had  been  no- 
tifled  to  remove  U,  and  had  positively 
refused  to  do  so.  Having  no  place  on  any 
premises  under  bis  control  on  wblcb  such 
a  box  could  be  located,  he  could  mnke  no 
furtber  use  of  It  In  his  business,  and  tbe  re- 
sult was  that  bis  business  as  a  fish-dealer 
was  broken  up.  He  brought  his  action 
against  the  city  for  damages,  and,  alter 
bearing  all  the  evidence  offered  by  both 
parties,  the  court  directed  tbe  Jury  to  re- 
turn a  verdict  for  the  defendant. 

1.  It  la  nut  pretended  that  the  municipal 
government  of  AmerlcuB  bad  any  express 
statutory  authority  to  farm  out  the  pub- 
lic street  to  fish-dealers  urtoany  one  else. 
Without  such  authority,  they  could  not 
grant  to  any  '•.Itlren  tlie  right  to  maintain 
a  permanent  structure  lor  private  use  In 
any  of  the  streets.  2  Dill.  Mud.  Corp.  $ 
660.  Any  license,  therefore,  which  the  city 
granted,  or  could  grant,  to  the  plaintiff  to 
occupy  the  street  with  his  flsh-box  was 
necessarily  temporary  and  revocable. 
Even  If  both  parties  bad  Intended  It  to  be 
permanent,  such  Intention  would  be  of  no 
effect.  So  far  from  there  being  cause  for 
complaint  that  tbe  structure  was  allowed 
to  stand  only  15  months,  it  was  matter 
of  Indulgmce  to  tbe  plaintiff,  and  som»< 
thing  to  wblcb  he  bad  no  legal  right,  that 
It  was  allowed  to  be  placed  there  at  all. 
His  real  grievance  Is  that  he  made  a  mis- 
take In  supposing  that  he  was  securing  a 
right  which  the  city  authorities  had  no 
power  to  confer  upon  biro.  In  dealing 
with  public  agents,  every  person  must 
take  notice  of  the  extent  of  their  powers 
at  his  peril;  and  only  by  gross  neglect  to 
Inform  himself  could  anyone  having  the 
requisite  capacity  to  deal  in  flab  fall  Into 
the  error  ol  supposing  that  be  could  ao- 
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quire  for  his  own  exclusive  use  therfffhtto 
occupy  permanently  07  cubic  feet  of  space 
In  a  public  street.  It  matters  not  that  a 
permanent  structure  for  private  enjoy- 
ment In  a  street  or  highway  Is  confined 
to  a  part  Itttie  used,  or  not  used  at  all ;  it 
becomes  a  nuisance,  as  an  encroachment 
upon  the  public  rlKbt.  Elliott,  Roads  & 
S.  477  et  seq.;  Wilbur  v.  Tobey.  16  Pick. 
177:  Emerson  v.  Babcock.  66  Iowa,  257,  2S 
N.  W.  Rep.  056;  State  v.  Berdi'ttti.  73  Iiid. 
185.  It  was  uo  reason  for  not  removing 
the  obstruction  that  the  plaintiff  had  In- 
curred expense  in  erecting  and  mnlntain- 
Infif  it.  Winter  v.  City  of  Montgomery,  83 
^la.  689,  3  South.  Bep.  235.  The  sugges- 
tion that  the  city  woufd  be  estopped,  as  In 
City  of  Atlanta  t.  aaB-LigrhtCo.,71  Ga.  107. 
ts  without  relevancy,  for  Id  that  case  the 
fS&a  company  had  a  eharterfrom  the  legis- 
lature; the  city  bad  power  to  give  con- 
sent, and  consequently  could  be  estopped 
from  denying  that  lb  had  given  It;  and 
where  the  power  to  consent  exists,  and 
has  been  exercised,  the  city  may  be  es- 
topped to  revoke  needlessly  and  to  the  lu- 
]ury  uf  the  other  party.  Town  of  Spencer 
v.  Andrew.  (Iowa.)  47  N.  W.  Rep.  1007. 

S.  The  charter  of  the  city  ol  Americua. 
S  20.  declares  that  the  said  mayor  and 
council  of  Americus  shall  have  fnll  power 
and  authority  to  remove,  or  cause  to  be 
removed,  any  building,  posts,  steps,  fence, 
or  other  obstruction  or  nuisance,  In  the 
public  streets,  lanea.  alleys,  sidewalks,  or 
public  squares  of  the  city.  Acta  1878,  p. 
114.  This  power  was  ample,  and  was  duly 
exercised  In  the  present  Instance.  The 
plalutltt  was  notified,  according  to  the 
city  ordinance.to remove  the  box,  and  re- 
fused to  do  It.  On  the  facts  in  evidence, 
looking  to  his  testimony  alone,  there  was 
good  cause  for  removing  it,  and  Ms  com- 
plaint that  be  was  denied  a  bearing  by 
the  city  council  la  of  uo  sigulflcaDce.  To 
abate  nuisances  elsewhere  than  in  the  pob- 
Hc  streets,  a  preliminary  hearing  would 
generally  be  necessary;  but  to  clear  the 
streets  of  palpable  obstructlouH,  no  such 
bearingls  required.  Theplainilff  has  now 
had  a  fuTl  bearing  in  the  snperior  court, 
and  has  failed  to  show  any  legal  reason 
why  his  box  should  remain  in  the  street. 
It  was  not  the  want  of  a  hearing,  but  the 
lack  of  any  legal  right,  that  exposed  blm 
to  loss. 

3.  The  plalutirr'B  ItceuHe  as  a  flsh-dealer 
or  a  restaurant  keeper  did  not  confer  any 
right  upon  him  to  use  the  street  perma- 
nently and  exclusively  as  an  annex  to  his 
premises  and  an  adjunct  to  his  business, 
we  have  referred  to  the  transcript  of  the 
record  of  file  here  In  the  case  of  City  nf  At- 
lanta V.  Dooly,  74  Ga.  702,  and  find  that 
tiie  bill-board  involved  in  that  case  was 
located  upon  private  property  extending 
along  the  margin  of  the  street,  and  not 
upon  the  street  itself  or  sidewalk.  It  was 
that  circumstance  that  made  the  ruling  In 
that  case  correct.  The  license  granted  to 
Dooly  OS  a  bill-poster  was  not  claimed  to 
comprehend  the  right  of  maintaining  bill- 
boards in  the  public  streets,  but  only  to 
cover  the  privilege  of  exercising  the  busi- 
ness on  adjacent  lands.  The  city  officials 
seized  and  removed  a  board  tlius  located. 
Nu  act  ol  merely  clearing  obstructions 


oat  of  a  street  was  under  considers tloa 
In  that  case. 

4.  After  all  the  evidence  was  in,  th» 
plaintiff's  right  to  recover  tnrned  exclu- 
sirely  upon  a  question  of  law.  That 
question  was  against  him.  It  was  not 
possible  for  the  Jury  to  render  any  verdict 
in  bis  favor  which  could  be  upheld.  This 
being  so,  no  goodruason  occara  to  ns  why 
the  court  could  notdirect  a  verdict  tor  the 
defendant.  But,  even  if  such  direction  was 
irregular,  it  was  harmless,  and  it  would 
be  Idle  torequire  a  newtral.  Hobby  v.Al- 
ford,  73  Ga,  791;  Cothran  v.  Qty  of  Rome, 
77  Ga.  582.  Construing  the  evidence  most 
favorably  for  the  plaintiff,  and  treating 
all  conflict  In  it  as  settled  adversely  to  tb« 
defendant,  the  verdict  was  correct.  Judg- 
ment affirmed. 


Powell  et  nx.  r.  Acbrt. 

(Supreme  Court     Qeorffla.   March  16, 1891.) 

Rbviiw— CoNrLioriSQ  Evidbkcb  —  Arroumcan 
or  Ubcsitbb. 
Where  the  evidence  was  oonfllctliur,  awk 
no  abuse  of  discretion  by  the  ]ndge  below  In 
granting  an  injunctton  ana  appointing  a  receiver 
appears,  this  court  will  not  disturb  bis  Jodgaient. 
ISylMbtu  by  LumpMn,  J.) 

Error  from  superior  court,  Schley  eoaa- 
ty ;  FoHT,  Judge. 

J.  R.  WUli&ma  and  Hiuton  A  Cfutta,  for 
plaintiffs  in  error.  C.  R.  McCr&ry  and  P» 
X.  Mynattt  for  defendant  In  error. 

Jadgment  affirmed. 


Grbbr  t.  Holdridqe. 
(Supreme  Court  of  Georgia.  March  10, 18n.> 
Biu.  or  EzoBPTioira— Sbbvicb— Laobbs. 
Where  plaintiff  in  error  falls  to  serve  hi* 
bill  of  exceptions  on  the  opposing  party  withis 
the  time  limited  by  the  statute  after  the  signing 
thereof  by  the  Judge,  a  subaoiinent  certificate  or 
the  Judge,  to  the  effect  tiiat  such  fSIlore  of  serv- 
ice arose  throngh  his  del»^  cannot  be  ooasidend 
to  relieve  the  party  in  deunlt. 

Error  from  superior  conrt,  Dooly  coqih 
ty;  Fort,  Judge. 

M.  T.  Bodgea  and  Martin  A  Smith,  for 
plaintltf  in  error.  W.  L.  GrUse,  for  defend- 
ant In  error. 

SiuMovB,  J.  The  bill  of  exceptions  in 
this  case  was  certified  by  the  trial  Judge 
on  the  14th  of  April,  1890;  it  was  served 
upon  the  opposite  party  on  April  28,  IfiSO, 
and  filed  in  the  clerk's  office  May  S.  1S90. 
When  the  case  was  called  liere,  a  motion 
to  dismiss  it  was  made  upon  ths  ground 
that  the  bill  of  exceptions  was  not  served 
upon  opposite  counsel  withlnlO  days  after 
the  certificate  was  signed  by  the  Judge,  or 
filed  with  the  clerk  within  15  days  there- 
after, as  the  law  requires.  In  reply  to 
this,  counsel  for  the  plaintiff  In  error  read 
an  additional  certificate  of  the  Judge  who 
tried  the  case,  dated  April  SO,  1890,  where- 
in he  certifies  that  It  was  bis  fault  in  not 
returning  the  bill  of  exceptions  to  counsd 
for  the  plaintiff  in  error  within  the  proper 
time  after  he  had  nlgned  It;  that,  through 
the  neglect  of  bis  office  boy.  the  bill  of  ex- 
ceptions was  not  muiied;  and  It  was  not 
ths  fault  or  counsel  lur  the  plalntllt  in 
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ror  that  service  was  not  perfected  in  time. 
We  have  held  up  this  case  to  the  present 
time  in  nrderto  couslder  whether  we  could 
recelTeand  act  on  this  certiarateornot. 
After  a  careful  consideration  of  the  mat- 
ter, we  have  come  to  the  conclusion  that 
the  statute  does  not  authorize  the  trial 
judge  to  sign  but  one  certificate,  nnd  that 
certificate  is  the  one  provided  fur  by  law. 
After  he  has  once  slened  and  certified  a 
bill  of  exceptions,  his  power  and  Jurisdic- 
tion over  the  case  ceases,  and  we  Icnow  of 
nu  law  which  would  permit  m  to  receive 
and  act  on  a  second  certiUcate.  although 
that  certificate  relieves  counsel  for  the 
plaintiff  In  error  from  any  chBrge  of  Inches 
or  negligence  In  failing  to  have  the  bill  of 
«.\ceptlon8  served  and  filed  in  time.  We 
therefore  dismiss  this  writ  of  error. 


€hattanoooa,  R.  &  0.  R.  Co.  v.  Jackson. 

(5upT«me  Court  qf  QeorgUi.   Feb.  23,  1891.) 
FuuoiNo — AicByDinin— CosiiNUAKOV—  Fobbign 

l^WS  —  KVIDBNCB  —  FrIOB  J0DQMBNT  —  BVJT 

Fesdiso. 

1.  There  is  no  error  in  permitting  the  amend* 
meat  of  a  petition  bv  the  substitution  of  a  word 
so  as  to  give  the  ^uiendant  its  proper  corporate 
name,  as  tbis  is  simply  correctiog  a  misnomer, 
and  not  an  iutrodnctfon  of  a  oew  party. 

3.  Service  having  been  acknowledged  in  de- 
fendant's proper  name,  sueh  amendment  was  no 
erouod  for  contlnoaiioc. 

8.  Notwithataodliu:  Code  Oa.  fi  SSH,  provides 
that  the  public  laws  of  the  several  states,  as  pub- 
lished by  authority,  shall  bejudicially  recognized 
■nithout  proof,  there  is  no  error  in  receiving  tbe 
testimony  of  skilled  attorneys  to  aid  in  coming 
to  a  correct  otmcluslon  as  to  the  laws,  and  es- 
pecially as  to  tbe  practice  of  the  courts  of  their 
state. 

4.  PlalnUA  obtained  Judgment  against  de- 
fendant in  a  Tennessee  Justice  court  Pefendant, 
arter  appealing  to  the  circuit  court,  dismissed 
his  appeal,  and  the  court  confirmed  the  Justice's 
lodgment.  Plaintiff  tben  dismissed  his  case.  In 
Tennessee  an  appeal  from  a  Justice  court  vacates 
the  Judgment  The  amount  of  the  Judgment  was 
paid  by  defendant  to  the  circuit  court  clerk.  But 
It  does  not  appear  that  the  clerk  was  tbe  proper 
party  to  receive  It,  or  that  It  was  ever  paid  to 
plaintiff.    Held,  in  an  action  In  Georgia,  that  a 

Elea  in  abatement  of  prior  Judgment  which  had 
een  satisfied  was  properly  ov^ruled. 

5.  The  omtseion  of  the  order  dismissing  the 
case  to  revoke  in  terms  the  order  dismissing  the 
appeal  was  a  mere  irregularity,  which  does  not 
render  the  order  open  to  collateral  attack. 

6.  Though  it  does  not  appear  by  the  record 
that  notice  of  the  dismissal  of  thecasewas  served 
on  defendant,  It  will  be  presumed  that  no  sacll 
notice  was  necessary,  or,  if  necessa^,  that  it  was 
in  fact  given. 

7.  Fendenqy-  of  a  prior  salt  in  one  state  oan- 
nol  be  pleaded  in  ahatonient  of  a  soit  between 
the  swne  parties,  for  the  same  oaose,  in  a  court 
«(  another  state. 

Error  from  soperlorcourt.  Walker  coun- 
ty; Maddox,  Judge. 

IK.  W.  Brookn  and  W.  T.  Tamball,  for 
plaintiff  in  error.  Payne  Jk  Walker^  for 
'defendant  In  error. 

iSiUMO.vs.  J.  Jackson  bronght  his  ac* 
tfon  against  the  Chattanooga,  Rome  ft 
^'arrullton  Railroad  Company,  for  dam- 
agen  sustained  by  blm  by  reason  of  per- 
fMinai  Injuries  Inflicted  upon  him  by  che 
nesllR^ce  of  the  company.  Tills  action 
was  brought  to  tbe  February  term,  1889, 


of  Walker  superior  court.  At  that  term 
the  defendant  filed  a  plea  in  abatement. 
The  flmt  was, In  substance,  that  the  plain- 
tiff should  not  have  and  maintain  this  ac- 
tion, because  on  the  18th  of  January,  1889, 
he  began  his  action  against  the  defendant 
in  a  Justice's  court  In  the  state  of  Tennes- 
see for  $200,  for  ln]arlee  to  a  minor  son, 
and  that  on  February  2U,  1889,  a  Judgment 
was  rendered  against  the  defendant  In 
said  action,  and  on  tbe  25th  of  February, 
lKS9,the  defendant  paid  off  and  discharged 
the  judgment,  and  that  said  suit  in  Ten- 
nessee was  for  tbe  same  cause  of  actiim 
set  up  In  this  snlt.  Defendant'  afterwards 
amended  this  plea  by  alleging  that  said 
suit  in  Tennessee  was  still  pending. 
When  the  case  came  on  for  trial  at  the 
February  term,  1890,  in  Walker  superior 
court,  the  plaintiff  proposed  to  amend  his 
declaration  by  striking  out  the  word 
"Carrollton"  In  the  name  of  the  compa- 
ny, and  inserting  In  lieu  thereof  the  word 
"Columbus"  so  that  the  defendant's  name 
would  read,  the  "Chattanooga,  Rome  & 
Columbus  Railroad  Company."  To  this 
the  defendant  objected,  on  the  ground 
that  the  proposed  amendment  Introduced 
a  new  party.  Tbe  objection  was  over- 
ruled, and  the  d^endant  excepted.  The 
defendant  objected  to  golug  to  trial,  on 
tbe  ground  that  It  had  just  been  made  a 
party,  and  that  It  was  then  the  appear- 
ance term.  Tbe  objection  was  overruled, 
and  the  defendant  excepted.  The  case 
then  went  to  trial,  without  the  Interven- 
tion of  a  Jury,  on  the  plea  In  abatement. 
Upon  the  trial  of  the  Issue  made  on  these 
pleas,  the  plaintiff  offered  the  Interroga- 
tories of  Lewis  Shepard  and  John  A. 
Mooo,  practicing  attorneys  In  the  courts 
of  Tennessee,  for  the  purpose  of  showing 
what  the  rules  of  practice  were  in  Tennes- 
see, and  also  to  show  the  eHect  of  the  or^ 
ders,  judgments,  and  decrees  of  the  circuit 
courts  of  that  state,  and  the  law  of  that 
state  on  the  snbjectof  pleading  in  justices* 
conrtB,  and  the  dismissal  of  appeals  there- 
from ;  to  all  of  which  evidence  the  defend- 
ant objected,  on  the  ground  that  the  stat- 
utes of  Tennessee  and  the  decisions  of  its 
supreme  court  are  the  highest  and  best  ev- 
idence of  its  laws.  This  objection  was 
overruled,  and  the  court,  after  hearing  the 
evidence  on  the  pleas,  found  against  the 
defendant,  and  the  dtfendant  excepted. 
Tbe  case  was  tben  tried  upon  its  merits 
before  a  jury,  and  a  verdict  wan  rendered 
against  the  defendant.  The  defendant 
thereupon  made  a  motion  for  a  new  trial, 
on  the  several  grounds  contained  therein, 
which  was  overruled  by  the  court,  and  it 
excepted.  Error  Is  assigned  In  the  bill  ol 
exceptions  on  each  of  the  above  rulings. 

1,  There  was  no  error  in  allowing  the 
plaintiff  to  amend  hie  declaration  by  sub- 
stituting the  word  "Columbus"  for  the 
word  "Carrollton,"  so  as  to  give  the  de- 
fendant ItBpropercorporatenanie.  It  was 
not  adding  a  new  party,  but  simply  cor- 
recting a  misnomer.  This,  under  our 
Code,  S  3488,  the  plaintiff  baa  the  right  to 
do  instanter.  Johnson  r.  Railroad  Co., 
74  Ga.  397. 

2.  Tbere  was  no  error  In  requiring  the 
defendant  to  go  to  trial  after  this  amend- 
ment was  allowed.  Counsel  did  not  state 
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to  the  court  that  they  were  lese  prepared 
for  tHal  on  account  of  this  ainendment, 
nor  give  any  other  reaaon  why  the  trial 
Bhould  not  proceed,  except  tliat  a  new 
party  had  been  added,  and  that  it  waa 
the  appearance,  term  aa  to  It.  Beflldea,  it 
appears  from  the  record  that  service  waa 
acknowledged  on  the  writ  by  counael,  on 
behalf  of  tiie  "Chattanooga  &  Colambns 
Railway  Company and  In  the  pleas  filed 
In  abatement  the  case  was  stated  as 
**  Jackson  t.  Cbattanuo);a,Ronie  &Colam- 
bus  Railroad  Company;''  showing  that 
counnel  for  the  defendant  recognized  that 
the  true  defendant  had  been  sned  and 
served. 

8.  The  next  exception  relates  to  the  ad- 
misaiou,  over  objection,  ot  the  testimony 
of  Shepard  and  Moon.  It  wpl  be  remem- 
bered that  this  testimony  was  otferefl,  not 
only  to  prove  the  law  nt  Tennessee  on  the 
subject  ot  appeals  and  their  dismissal,  but 
also  to  prove  the  practice  in  the  circuit 
courts  in  r^ard  to  such  matters.  Our 
Code,  S  declares:  "The  public  laws 

ol  the  United  Stat^,  and  of  the  several 
states  thereof,  as  published  by  authority, 
shall  be  Judicially  recognised  without 
prrHjf."  Wh.le,  therefore,  tbe  trial  judge 
might  have  resorted  to  the  statutes  and 
thB  decisions  of  tbe  supreme  court  of  Ten- 
netjsee,  we  cannot  say  that  it  was  error 
to  receive  the  testimony  of  skilled  attor- 
neyst  who  practiced  In  tbe  courts  ot  that 
state,  to  aid  him  in  arriving  at  a  proper 
conclusion  as  to  what  was  the  law  of  the 
state,  and  especially  as  to  the  practice  ot 
the  courts  thereof  in  regard  to  appeals 
and  their  dismissal.  The  testimony  was 
not  for  the  Jury,  but  for  the  Information 
of  the  Judge,  and  he  was  not  bound  by  the 
opinions  of  these  attorneys;  but  It  was 
his  duty  at  last  to  decide  the  law  himself, 
aided  by  these  opinions  and  by  such  other 
sources  of  information  as  were  accmslble 
to  him.  Knowing,  as  we  do.  the  groat 
difficulty  under  which  courts  labor  In  ar- 
riving at  the  true  law  of  a  case,  and  espe- 
cially the  difficulty  encountered  here  as 
welt  as  in  tbe  court  below  in  this  case,  we 
cannot  condemn  a  trial  Judgefor  resorting 
to  any  sources  of  Information  which  will 
old  him  In  coming  to  a  correct  conclusion 
as  to  the  law.  The  record  shows  that 
tbe  Judge  In  this  case  did  not  confine  him- 
self to  the  opinions  of  the  attorneys,  but 
that  the  statutes  of  Tennessee  and  the  de- 
cisions of  its  supreme  court  were  read  to 
him.  Moreover,  in  some  states  that  have 
no  statute  like  our  own  above  quoted, 
(Code,  S  8S24.)  evidence  of  this  kind  is  the 
proper  mode  of  proving  the  law  of  another 
state:  and  the  supreme  ciiurt  of  the  Unit- 
ed States  has  so  held.  Hanley  v.  Donog- 
hue,  116  U.  8.  1.  6  Slip.  Ct.  Rep.  242;  Chi- 
cago &  A.  R.  Co.  V.  Wiggins  Ferry  Co.,  119 
D.  S.  615.  7  Slip.  Ct.  Rep.  398. 

4.  The  next  exception  complains  that 
the  court  erred  In  finding  for  the  plalutltt 
on  the  pleas  In  abatement.  It  will  oe  re- 
membered that  tbe  first  plea  In  abatement 
was  filed  at  tbe  February  term,  ]S89,  and 
alleged  that  tbe  plaintiff  had  already  re- 
covered a  Judgment  upon  the  same  cause 
of  artion  in  the  state  of  Tennessee,  and 
that  the  Judgment  had  been  paid  off  and 
discharged.  The  evidence  on  the  trial  of 


this  Dlea,  a  year  after  tbe  filing  of  the  plea, 
showed  that,  Instead  of  tbe  Judgment  hav- 
ing been  paid  off  and  discharged,  the  de- 
fendant, on  the  20th  ot  February,  five  days 
before  the  plea  was  filed,  had  appealed 
from  the  Justice's  court  to  the  circuit 
court,  and  on  tbe  9th  of  March  thereafter, 
In  vacation,  dismissed  the  appeal;  and  on 
the  6th  of  May  thereafter  moved  in  the  cir- 
cuit court  to  enter  the  dismissal  ol  record, 
and  took  an  order  In  open  court,  as  fol- 
lows: "Itappearlng  to  the  court  that  the 
defendant  is  entitled  to  make  said  dismiss- 
al a  matter  of  record  in  this  court,  it  is 
therefore  considered  by  tbe  court  that  said 
appeal  be  and  tbe  same  is  dismissed,  and 
tbe  Judgment  of  tbe  Justice's  court  is  af- 
firmed. **  This  order  appears  to  hare  been 
entered  on  tbe  records  of  the  circuit  court. 
Tbe  evidence  further  showed  that  on  the 
Bameday,and  after  the  defendant  had  dis- 
missed its  appeal,  the  plaintiff  disutlssed 
his  case  againtit  the  defendant,  by  order  ot 
the  same  court;  and  that  onJuneSOtb 
thereafter  the  amount  recovered  by  the 
plaintiff  against  the  defendant  was  paid 
into  tbe  clerk's  office  of  the  drcolt  court, 
but  the  record  falls  to  disclose  that  the 
plaintiff  ever  received  tbe  money ;  nor  was 
there  any  evidence  going  to  show  that  tbe 
clerk  was  the  proper  party  to  receive  It. 
The  dismissal  of  the  appeal  In  vacation 
was  unauthorized  by  tbe  laws  ot  Tennes- 
see, and  has  no  effect.  Such  we  have  aa- 
certained  is  the  rule  In  that  state.  In  Ten- 
nessee, an  appeal  from  a  Justice's  conrt  to 
the  circuit  conrt  does  not  merely  lospend 
tbe  JudKment,  as  it  does  In  this  Ktate,  but 
vacates  It.  Furber  v.  Carter,  2  Sneed,  8. 
When,  therefore,  tbe  appeal  was  entered, 
the  Judgment  of  the  Justice's  court  was  va- 
cated; and  under  this  law,  and  tbe  above 
state  of  facts,  the  court  did  not  err  In  find- 
ing against  the  plea. 

But  it  Is  argued  bycounsel  for  the  plain- 
tiff in  error  that  when  the  company  dla- 
mlssed  Its  appeal  on  tbe  9th  of  March,  In 
vacation,  and  took  an  order  In  open 
court  on  the  6th  of  May,  thereafter,  mak- 
ing the  dismissal  the  Judgment  of  the  cir- 
cuit court,  and  affirming  the  Judgment  ot 
the  Justice  of  the  peace,  tbe  Judgment  ol 
tbe  Justice's  court  became  final,  and  that 
the  conrt  below  in  the  present  case  erred 
In  not  BO  holding.  Counsel  for  the  defend- 
ant In  error  replies  to  this  by  showing  the 
subsequent  order,  wherein  be  dismissed  In 
the  circuit  court  tbe  case  he  had  brought 
In  the  justice's  court,  und  which  tbe  rail- 
road company  bad  carried  up  by  appeal. 
But  counsel  for  the  railroad  company  con- 
tend that  this  order  was  void,  and  should 
not  have  been  construed  to  have  any  effect, 
because  when  tbe  company  dismissed  Its 
appeal  and  the  Judge  ol  the  circuit  court, 
by  his  order,  afflriued  the  Judgment  of  the 
Justice's  court,  there  was  no  caselntheclr^ 
cuit  court  to  dinmiss.  It  will  beseen,  there- 
fore, that  the  preBentcase,upottthl8  point, 
turned  on  the  question  whether  the  order 
of  the  Tennessee  circuit  court  dlsmfsslns 
the  case  was  void,  or  was  simply  an  Irr^ 
utarity.  and  eironeous.  If  It  was  void. 
Jackson,  tbe  plaintiff,  when  this  case  came 
up  In  the  court  below,  had  already  a  final 
Jndgment  of  tbe  courts  of  Tennessee 
agalnrit  the  defendant,  upon  tbe  mom 
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canse  of  action;  but.  If  the  order  dlsmlsB- 
tnfc  the  case  wan  simply  irregular,  eauh  or 
the  partly  was  hound  by  it  until  reruked 
or  reversed  on  appeal  or  writ  of  error. 
After  much  reflection,  we  have  come  to 
tbe  eoncluBion  that  the  order  disntissiuR 
the  case  from  the  circuit  court  was  not 
Told,  but  was  merely  Irregular  and  erro- 
neous. **By  the  common  law  a  Judscment 
misbt  be  altered,  rerlsed,  revoked,  or 
amended  at  any  time  duriuK  the  terra  at 
which  it  was  rendered. "  12  Amer.  &  Eng. 
Enc,  Law,  120.  **A  court  may  vacate  Its 
Jndsment  at  any  time  during  the  term  at 
which  U  was  rendered,  even  though  the 
steps  lor  taking  an  appeal  have  been  per- 
fected.* Id.  126.  See.  also,  1  Amer.  &  Kng. 
Enc.  Law,  627,  and  authorltleB  cited,  note 
15;  1  Black,  Judgm.  S  SOK;  1  Freero. 
Jadgin.  5  69.  There  was  no  question  made 
bnt  that  the  conrt  which  rendered  the 
Judgment  had  jurisdiction  ot  the  subject* 
matter  and  the  parties.  Having  this  ju- 
risdiction, it  bad  the  right  at  any  time 
durlDfC  tbat  term  to  annul,  revoke, 
ehanjre,  or  amend  any  judgment  which  It 
had  previously  rendered.  While  the  latter 
judgment  dismiselng  the  case  does  not  al- 
lude to  the  former  judgment  dismissing 
the  appeal,  and  affirming  the  jndgment  of 
the  jostice's  court,  yet  to  give  It  effect  It 
mast  necessarily  be  construed  to  revoke 
or  anuol  the  first  Judgment,  and  to  rein- 
state the  case.  The  court  having  acquired 
full  Jnrladlctlon  of  the  case,  it  retained  It 
until  tbe  case  was  finally  disposed  of.  The 
exercise  of  the  jurisdiction  may  have  been 
suspended  upon  the  dismissal  of  the  ap- 
peal, but  the  Jurisdiction  Itself  was  not 
suspended.  "When,  therefoi-e,  a  court 
which  still  retains  jurisdictlfm,  but  has 
suspended  the  exercise  of  it,  assumes  again 
to  exercise  its  jurisdiction.  Its  action  Is 
wlthlu  Us  power,  and  cannot  be  collater- 
ally impeached."  2  Black,  Judftm.  §  912; 
Audubon  v.  Excelsior  Co.,  27  N.  Y.  216; 
L.»eb  v.  Willis.  3  N.  E.  Rep.  177. 100  N.  Y. 
231 ;  Blum  v.  Wettermark,  58  Tex.  125. 
While  it  would  have  been  the  better  prac- 
tice to  revoke  In  terms  the  first  order  dis- 
missing the  appeal,  we  think  the  granting 
of  the  second  onler  dismissing  the  case 
was  a  revocation  of  tbe  first  by  indirec- 
tion. 1  Black,  Judgm.  S  304.  For  in- 
stance, wben-a  trial  1?  had,  a  verdict  ren- 
dered, and  a  judgment  entered  thereon, 
and  a  motion  for  a  new  trial  is  made  and 
granted,  the  granting  of  the  motion  sets 
aside  the  judgment  by  Indirection.  Ic  was 
also  contended  that  the  order  was  void, 
because  there  was  no  notice  given  the 
railroad  company  of  the  application  -for 
Dr  the  granting  of  tbe  second  order.  In 
reply  to  this,  It  lit  said  In  2  Black,  Ju(lgm. 
5  912.  that  "where,  in  tbe  case  of  a 
foreign  judgment,  it  does  not  appear  by 
the  record  that  any  notice  was  given  to 
tbe  party  affected  by  the  action  of  the 
?onrt  In  tbas  resuming  Its  jurisdiction,  it 
will  be  presumed  that,  according  to  the 
practice  of  the  conrt,  no  such  notice  was 
oecessary,  or  tbat,  if  necessary.  It  was  in 
fart  given. " 

5.  Tbe  last  remaining  grc.-nnd  to  be 
2onsldered.  as  made  In  the  hill  ofeTcep- 
tlons.  Is  that  the  court  erred  In  finding 
agaloat  the  plea  of  pendency  ol  the  former 
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Bolt  !i  the  Tennessee  court.  There  was 
no  error  In  this  finding  by  the  court.  It 
la  well  settled  that  "the  pendency  of  a 
prior  salt  In  one  state  cannot  be  pleaded 
In  abatement  of  a  suit  between  the  same 
parties,  for  tbe  same  cause,  In  a  court  of 
another  state. "  Benn.  Lis  Pendens,  S  847. 
See,  also,  Whart.  Cbnfl.  Laws,  $  784  et 
seq;  Story,  Confl.  Laws,  £13,  note;  8 
Amer.  &  Eng.  Enc.  Law,  554;  Smith  ▼. 
Lathrop.  44  Pa.  St.  326;  West  v.  McCon* 
nell,  25  Amer.  Dec.  191,  and  note. 

6.  The  only  ground  of  a  motion  for  a 
new  trial  Insisted  upon  here  was  the  third 
ground  thereof,  which  Is  that  the  verdict 
Is  contrary  to  evidence,  etc.  It  Is  claimed 
In  support  of  this  ground  of  tbe  motion 
tbat  the  evidence  shows  that  the  plaintiff 
in  the  court  below  was  negligent,  and 
could  have  avoided  the  injury  to  himself 
by  the  exercise  of  ordinary  care.  We  pre- 
sume that  the  court  submitted  this  ques- 
tion fairly  to  the  jai7,  and  the  Jury  hav- 
ing found  against  the  railroad  company 
on  tbat  Issue,  and  there  being  sufilclent 
evidence  to  authorise  their  finding,  and 
the  trial  Judge  being  satisfied  therewith, 
he  did  not  abuse  hiK  discretion  in  refusing 
a  new  trial  on  this  ground.  Judgment 
afSrmed. 


Rodman  v.  Abchbrll. 

(Supreme  Court  of  North  CaroUTUU  April  9L 
1891.) 

APFBA.L.— USL1.T  m  DooKKtiva — Fractics. 

1.  Where  an  appeal  is  not  docketed  within  the 
time  fixed  by  law,  on  account  of  delay  in  settling 
the  case,  and  appellant  does  not  apply  for  cer- 
tiorari at  the  Orst  term  next  after  the  trial,  the 
appeal  will  be  dismissed.  Following  Joyner  v. 
WMa,_aSf.  a)  18  B.  E.  Bop.  901. 

9.  Tne  oontentitm  ttiat  appellant's  Mlare  to 
docket  the  appeal  in  time  was  by  consent  of  the 
appellee  oannot  be  suataioed,  where  the  agree- 
ment is  not  in  writing,  and  Isdenied  by  appellee's 
counsel. 

8.  tinder  rale  80  of  the  supreme  court  of 
North  Carolina,  an  appeal  will  be  dismissed,  if 
the  record  is  not  printed. 

On  motion  of  appellee  to  dismiss  appeal. 

John  H.  Small  and  T.  F.  DnvUIson,  for 
appellant.  E.S.Sitnmooa.F.  H.  Wbituker, 
and  F.  B.  Basbee,  for  appellee. 

Pbr  Curiam.  This  case  was  tried  at  De- 
ceml)er  term,  18S9,  of  Beaufort  superior 
court.  It  was  not  docketed  here  till  Fet>- 
ruary  term,  1891.  The  appellant  contends 
that  the  delay  In  settling  case  in  time  for 
spring  term,  ItJBO,  was  by  no  fault  of  his. 
If  this  were  so,  it  was  his  duty  to  have 
docketed  the  case  here  at  that  term,  and 
apply  for  a  certiorari.  Pittmaii  v.  Kim- 
beriy,  92  N.  C.  f^"/.;  Joyner  v.  Uiiies,  12  S. 
E.  Rep.  9UI,  (at  this  term.) 

He  further  Insists  that  by  connent  of 
the  appellee  tbe  cane  was  not  docketed  at 
fall  term,  1R90.  If  it  be  conceded  that  this 
would  be  regular,  the  agreement  was  not 
In  writing,  and  isdenied  by  the  affidavit 
of  appellee  8  counsel.  Thecourt.  therefore, 
cannot  consider  it.  Rule  38.  Tbe  appeal 
must  b3  dismissed,  because  not  filed  in 
time.  Rule  5;  Whitehead  v.BlHndiford,12 
S.  E.  Rep.  908,  (at  this  term.)  The  ap- 
pellee Is  also  entitled  to  have  the  appeal 
dismissed  because  the  record  Is  not  prin^ 
ed.  RiileSO.  Appeal  dismissed. 
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State  James. 

(Supreme  Court  of  North  Carolina.  AptU  14, 
1891.) 

APPBAIr— DlBKUBAIi— VaILUBB  TO  DOOUT  AFPBAL. 

Where  an  appeal  1b  not  docketed  Intbe  su- 
preme court  at  the  term  sacceeding  the  trial  of 
ibe  case  In  the  court  below,  and  no  excuse  la 
«huwa  for  thedelay,  the  appeal  will  badismiaaed. 

On  motion  to  dItimlBS  appeal. 

Tbe  Attorney  General,  for  the  State. 

pKR  CuKiAU.  This  case  web  tried  at 
spriDff  terra,  1890,  of  Alexander  saperioi* 
■court.  Tlie  appeal  was  not  docketed  iiere 
■atfall  terra, 1890.  There  wua  no  application 
for  certiorari  at  that  term,  (Plttman  v. 
Kimberly,  92  N.  C.  562,}  and  no  excuse  1h 
flhown  for  the  delay.  Under  the  repeated 
^ecIalonR  of  this  court  we  muet  direct  tbe 
•entry  to  be  made,  appeal  dlsminsed. 


Pardub  v.  Givens. 
(Supremt  Court  nf  Xorth  CarolUuk  April  14, 

Fabtitiox— OvELTT— Vbnditioni  Exfonab. 
A  decree  of  partition  having  oharaed  the 
■dlTidoDd  of  superior  value  with  a  sum  of  money 
to  make  oqualitr,  payment  must  be  enforced 
the  writ  oivendUionl  exponat  granted  on  motion 
■or  petition  In  the  partition  prooeedlnfn,  and  not 
by  independent  action.  Following  Hennaa  r. 
WattB,  VZ  S.  E.  Rep.  437 

Motion  by  plaintiff  In  sapreme  court, 
wbere  thecaase  was  pending,  tor  a  writ 
■of  VBBtHtiooi  exponns  to  is«ae  for  the  pur- 
pose of  selling  the  morr  valuable  Bhares  In 
a  partition  proceeding,  which  wereclmrged 
with  tbe  payment  of  certain  saraa  for 
owelty  of  partition. 

Covington  &  Adams,  lor  petitioner. 
Battle  A  Mordecatf  opposed. 

Per  Curiau.  This  case  is  goremed  by 
the  decision  in  Herman  v.  Watts.  107  N.  C. 
•«48,  lil  8.  E.  Rep.  437.  and  therefore  let  It 
be  entered.  Motion  denied. 


LoKO  et  a/,  v.  Oxford  et  at. 

(Supreme  Cotirt  of  North  Carolina.  April  SI, 
1891.) 

SXBOCTORS  AND  ADHIKtSTRATOBS  —  RsS  AWCDI- 

CUTA — Statdtb  or  IiiifiTATioss— Costs. 

1.  In  aiH'oceedlDg  tosell  land  to  make  assets, 
A  Judgment  previODSly  obtained  against  the  exec- 
utor is  conclusive  against  the  heirs  and  devisees 
unless  fraud  and  oolluslon  is  alleged  and  shown, 
and  the  heir  or  devisee  cannot  plead  the  statute 
of  limitation  or  other  defense  wnloh  mlgtit  have 
been  set  up  in  the  original  action. 

2.  In  such  proceedings  the  realty  Is  liable  for 
costs  OS  well  OS  the  balance  of  Uie  Judgment,  un- 
less the  court  which  rendered  thejudgment  taxed 
-the  costs  against  the  executor  or  acuninUtoator 
personally  or  against  the  plalntUL 

(SylUtbuB  by  the  Court) 

Appeal  from  superior  court,  Alexander 
county;  Merrihon.  Judge. 

This  was  a  special  proceeding  in  the 
nature  of  acredltors^  bill  for  the  settlement 
of  an  estate,  and  tu  subject  devlBed  lands 
to  the  payment  of  debtB.  On  the  hearing 
-before  the  clerk  the  plalnttOs  (lemnrred  to 
the  answers  filed,  on  tbe  ground  that  they 
•did  not  allege  facta  salflcient  to  eonstltnte 
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a  valid  defense.  The  clerk,  sustaining  tbe 
demurrer,  gave  Judgment  against  the  de- 
fendants, which  Judgment  was  confirmed 
by  the  Judge  in  term,  and  the  defendants 
appealed  to  the  supreme  court. 

B.  Z.  hinney  and  R,  B.  Burke,  for  appel- 
lants. A.  C,  iicIntoBb,  for  appellees. 

Clark,  J.,  {after  atatlnjc  tbe  iketB  aa 
above.)  The  plalntittii  seek  to  subject  the 
lands  of  Samuel  H.  Reid  to  tbe  payment 
of  a  judgment  heretofore  obtained  against 
the  executor.  Tlie  defendants,  who  are 
the  executor  himself  and  his  wife,  (who  is 
the  sole  devisee  of  Reld.)  attempt  in  their 
answers  to  set  up  thestatuteof  limitations 
and  othermatters  of  defense  which  might 
have  been  pleaded  in  the  original  action. 
Tbe  plalutlffsdemurredon  thegronndthat 
the  answers  did  not  set  up  any  defense  to 
the  action  which  could  aval!  the  defend- 
ants or  eltherof  them.  Thecourt  properly 
snstained  thedemnrrer.  "The  heir  (or  dev- 
isee) is  bound  by  the  Judgment  against 
the  admlnlHtrator,  (or  executor,)  unless 
he  can  show  that  it  was  obtained  by  col- 
lusion and  fraud';  and  he  le  barred  by  !t 
from  setting  up  any  statutory  limitation 
or  other  matter  which  might  hare  been 
pleaded  by  the  administrator  (or  executor) 
as  a  bar  to  theactlou  against  him."  Proc- 
tor V.  Proctor,  105  N.  C.  222,  30  S.  E.  Rep. 
1036;  Speer  v.  James.  94  N.  G.  417:  Smith 
V.  Brown.  101  N.  C.  »47,  7  S.  E.  Rep.  890. 
The  answer  of  tbe  devisee  in  the  present 
case  dues  not  aver  fraud  or  collusion.  It 
is  admlttAd  that  the  personal  assets  are 
Insufficient  to  pay  the  Judgment. 

Tlie  defendants,  ho werer, Insist  that  the 
land  cannot  be  Butijectod  to  payment  of 
the  costs,  and  Is  exempted  therefrom  by 
virtue  of  the  former  decision  of  this  court. 
It  was  competent  for  the  court  below  In 
the  former  action  to  have  taxed  tbe  exec- 
utor personally  with  the  costs  of  that  ac- 
tion in  the  cases  mentioned  In  tbe  Code,  S 
1429.  When  tbeappeal  from  the  judgment 
In  that  action  was  before  us  (104  N.  C. 
408,  10  S.  E.  Rep.  525)  tbe  question  pt^ 
sen  ted  was  as  to  the  righ  t  of  the  plain  tiffs  to 
recover  costs.  Thejudgment  below  gave 
tbe  plaintiffs  costs,  bat  did  tiot  tax  the 
executor  wltb  tbem  individually,  ani.  the 
Judgment  here  merely  affirmed  the  Judgf- 
mont  below.  The  land  la  snbject  to  pay 
tbecostsas  well  as  the  balance  oftheJudK^ 
ment.  No  error. 


Beau  et  ah  v.  Bridoes  et  ai^ 

(Svmreme  Court  of  North  CcarolAina.  April  SI. 

1891.)  ^ 

Wm's  BarABATs  Bstats  —  Imtswmsmt  bt  Hub- 

BAND— BcsutTnro  TacBT. 
While,  under  tbe  former  system,  thewlfe*a 
money  became  the  property  of  the  husband  fure 
marfti,  the  latter  agree,  as  bettreea  aim 
and  the  wife,  to  treat  it  as  Um  wife's  property; 
and  where  there  Is  evidence  to  «how  an  agree- 
ment to  that  effect,  and  that  thehnsbaod  invested 
It  in  land  for  her  benefit,  and  took  the  title  la  him 
name,  there  is  a  resulting  trust. 
{Syllaijus  by  the  Court.) 

Appeal  from  superior  court.  Rutherford 
county;  O.  H.  Brown,  Jr.,  Judge. 

Special  proceeding  for  partition.  Thtt 
only  tssoe  submitted  to  uie.  Jory  was  aa 
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lollowa:  "Was  the  first  160-acre  tract  de- 
scribed In  the  complaint,  and  conveyed 
by  Andertioii  Brldfices  to  John  Beam,  Fel>- 
ruary  IS,  TWO.  purchased  by  John  Beam 
with  tlie  money  of  his  wife.  Elizabeth,  and 
at  her  retiuest  aud  for  her?"  There  was 
toKtimony  tending  to  sbonr  that  Mrs. 
Beam  was  iHiMseHsed  of  certain  money; 
tliat  her  husband  Toluntarlly  agreed  to 
treat  It  as  hew,  aud  to  waive  his  marital 
rielitH  In  resiMxrt  to  it,  by  investing  the 
same  tor  her  in  the  landaabovemeutloned. 
iNelther  John  Beam  nor  tits  wife  had  any 
cliildren.  The  plali^fiffs  requested  the 
cuurt  to  chat^  that,  under  the  testimony, 
tlit>  issue  should  be  answered  In  the  nexa- 
tive,  and  tliat  the  court  should  so  charge* 
Tbe  coort  refused  to  give  the  instnictlou. 
Tiiere  was  a  verdict  against  the  plalntlOs^ 
and  they  u|)peale<l. 

Justice  &  Justice,  for  appellants.  Mont- 
gomery    Foruey.  for  appellees. 

Shepherd,  J.,  iaiter atsttiaf^  the  fucta  as 
above.)  The  only  question  presented  fnr 
review  Is  whether  there  was  snfflclenb  evi- 
dence to  sustain  an  affirmative  finding  of 
the  second  Issue.  We  think  it  very  clear 
frutn  the  testimony  of  James  and  William 
hridfres  that  John  Beam  purchased  the 
liind  in  question  with  his  wife's  money,  at 
lier  request ;  that  the  purchase  was  in- 
tended tor  her  benefit,  and  that  such  was 
tlie  understanding  and  agreement  ol  the 
parties.  It  may  also  be  inferred  that  she 
intended  that  the  title  should  be  made  to 
her.  Indeed,  the  agreement  was  that  the 
husband  should  purchase  the  land  "for 
her, "  and  the  necessary  Implication  Is  that 
the  title  was  to  be  taken  iu  her  name.  It 
ii  a  well-settled  principle  that  where,  on 
tbe  purchase  of  property,  the  conveyance 
of  the  legal  estate  Is  taken  in  the  name  of 
one  person,  but  the  purchase  money  is 
paid  by  another  at  tbe  same  time  or  pre- 
vluusly,  and  as  a  part  of  one  transaction, 
a  tnist  results  in  favor  of  him  who  sup- 
plies the  purchase  money.  Adams,  Eq.  33; 
Maione,  Beal  Prop.  uH^.  The  principle  has 
freiiueutly  been  applied  where  land  is  pur< 
chasetl  with  funds  arising  from  the  sepa- 
rate VHtate  of  the  wife,  (Cunningham  t. 
Bell.  K3  N.  C.  S28:  Lyon  v.  Akin.  78  N.  C. 
^H.)  or  with  fondfl  which  by  agreement  of 
the  husband  are  to  be  treated  as  such  sep- 
arate e8ta*£.  (Uackett  v.  Shuford,  86  N.  C. 
144.  and  the  cases  cited.)  It  Is  urged, 
however,  that  in  our  case  the  money  with 
wlticb  tbe  land  was  purchased  was  not 
the  separate  estate  of  the  wile,  and  that 
the  agreement  of  the  husband  to  treat  It 
as  Hucb  belngpurely  volantary.  and  there- 
fore- of  no  effect,  there  was  nothing  to  pre- 
vent the  operation  of  the  principle  .by 
which  the  money  of  the  wile  became  the 
property  of  the  husband,  ^ursi/jarit/.  The 
arjcnraent  derives  some  support  from  the 
Intimation  of  the  learned  insttre  who  de- 
livered tbe  opinion  in  Hackett's  Case,  su- 
pra, bat  it  will  appear  from  an  examina- 
tion of  tlie  Maryland  cases  (alone  cited  by 
him)  that  the  rights  of  creditors  were  In- 
volved, and  that,  so  far  from  any  pecuul- 
817  consideration  being  necessary  as  be- 
tween the  parties,  the  contrary  view  was 
declared  by  the  supreme  court  of  that 
state.  The  case,  npon  appeal*  dose  not 
T.13s.B.na4 — 8 


very  clearly  show  how  the  wife  acquired 
or  held  the  money  In  question,  but,  srant- 
ing  that  it  was  subiect  to  the  marital 
rights  of  the  husband,  we  think  that,  as 
l>etween  him  aud  the  wife,  his  agreement 
to  treat  it  uk  her  separate  property  would 
be  recognized  in  equity  In  cases  like  this; 
especially  where  there  were  no  children  to 
be  provided  for.  and  tbe  claim  of  the  wile 
was  more  meritorious  than  that  ol  the 
collateral  heirs,  whom  tbe  husband  waa 
under  no  moral  obligation  to  maiutain. 
tiamer  v.  Gamer,  Busb.  £q.  1.  It  is  said 
by  high  authority  that,  although  the  pre- 
sumption ia  that  tbe  money  of  the  wife 
during  the  marriage  becomes  the  hus- 
band's, such  presumption  Is  not  cooclu- 
slve,  and  the  hoshand  "  may  so  treat  it  aa 
to  charge  blms^t  and  bis  heirs,  as  trustees 
of  the  wife,  with  the  duty  of  applying  It 
to  her  separate  use. "  Taggard  v.  Talcott, 
2Edw.  Cb.  628;  Besor  v.  Kesor,  9  Ind.  349; 
Temple  v.  vviltlams,  4  Ired.  Eq.  89;  Wood- 
ruff v.  Bowles,  104  N.  C.  197. 19  S.  E.  Kep. 
482.  It  Is  weU  settled  that  a  husband 
may,  after  marriage,  make  gifts  or  pres- 
ents to  fats  wife  which  will  he  supported 
In  equity  against  hlmaeU  and  his  repre> 
sentatlves,  (Lucas  v.  Lucas.  1  Atk.  270; 
Ath,  Mar.  Sett.  881;  Gamer  v.  Gamer,  su- 
pra; Smith  V.  Smith,  WInst.  Eq.  581 :)  aud 
It  seems  to  be  also  well  established  that  a 
trust  maybe  raised  In  favor  of  the  wife 
by  proof  that  her  husband  paid  the  pur^ 
chase  money  for  her  benefit,  and  with  his 
own  funds.  (Baybold  v.  Baybold,  20  Pa. 
St.  308;  Plnney  v.  Fellows,  15  Vt.  625; 
Farley  v.Blood.lO  Fost.  (N.  H.)354;  Dyer 
V.  Dyer,  1  White  &  T.  Lead.  Cos.  341.) 
In  consideration  of  the  foregoing  authori- 
ties, we  see  no  reason  why  the  agreement 
of  tbe  husband  In  this  case  may  not  be  sus- 
tained as  against  the  parties  to  this  ac- 
tion :  and.  this  being  so.  it  most  follow 
that  there  wasa  resulting  trust.  Affirmed. 


Smith  t.  Suith. 

(Supreme  Court  qf  North  Carolina.  April  1, 
1891.) 

iKSANnr— Weit  Fribnds— Liibiutt  pgr  Costs. 

1.  In  as  action  to  set  aside  a  power  of  attor- 
ney on  account  of  the  maker's  want  of  mental  ca- 
pacity, next  friends,  appointed  by  the  clerk  to. 
conduct  the  action,  may.  on  a  verdiot  finding  the 
maker  sane,  be  taxed  with  costo,  M  they  offldoiu- 
ly  and  unDecessarlly  caused  tfaemselveB  to  be  ap- 
pointed, but  there  must  first  be  a  special  finding 
of  such  fact  by  the  court.  Modlfyinx  13  S.  B. 
Rep.  1045. 

3.  On  aroeal,  the  cause  may  be  remanded  tot 
such  finding. 

Upon  motion  in  supreme  court  to  cor- 
rect judgroeut.  The  facts  are  reported  In 
same  case,  12  S.  E.  Rep.  1045. 

Clark.  J.  The  exceptions  to  the  charge 
were  taken  in  Ume  when  set  out  in  appel- 
lant's statement  of  case  on  appeal,  (Lowe 

V.  Elliott,  107  N.  C.  718, 12  S.  E.  Rep.  888.) 
though  It  Is  better  practice  and  fairer, 
both  to  appellee  and  appellant,  to  make 
such  exceptions  on  a  motion  for  a  new 
trial,  since,  If  a  slip  has  been  made,  the 
Judge  may  perhaps  correct  It,  and  save 

f artles  the  costs  and  df>lay  of  an  appeal* 
UcKinnon  t.  Morrison,  m  S,  C.  864 10  S. 
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E.Rep.  613.)  Weflnd  noerrorln  thecliarge 
In  the  particulare  excepted  to.  Tbere  are 
many  pret-edpntB  to  support  It.  It  la  true 
that  ordinarily.  If  ioRanlty  ia  found  to  ex- 
ist, it  Is  presumed  to  continue  till  the  op- 
posite Is  shown.  State  v.  Vann,  82  N.  C. 
tiSl.  But  here,  the  main  contention  In  the 
actloD  belnfr  as  to  Mie  mental  capacity  of 
Larkfn  Smith,  the  preliminary  action  of 
the  clerk  In  appointing  next  friends  to 
conduct  the  proceeding  is  not  such  a  find- 
ing aa  to  change  the  bnrden  of  proof  and 
prejudge  the  very  question  atlssue.  While 
there  Is  no  npeclfic  exception  to  the  judg- 
ment, any  error  therein  which  Is  apparent 
npon  the  face  of  the  record  the  court  will 
take  notice  of  and  correct.  Thornton  t. 
Bradj,  100  N.  C.  88,  5  S.  E.  Rep.  910.  The 
next  friends  are  not  parties  to  the  action. 
Mason  v.  McCormlck,  75  N,  C.  263;  Geoi^e 
V.  Hl(eh,85  N.  CMlSiTate  v.  Mott,  96  N. 
C.  19,  2  S.  E.  Rep.  176.  They  are  ap- 
pointed by  the  court  to  act  for  and  repre- 
sent the  real  party  In  Interest.  The  ver- 
dict and  Judgment  having  settled  that 
Larkln  Smith  was  compos  meatin,  the  or- 
der appointing  next  friends  was  properly 
set  aside.  He  then  could  hare  continued 
the  action  as  to  so  much  of  It  as  asked  to 
set  aside  the  prior  power  of  attorney  to 
defendant  ur  have  discontinued  it.  He 
elected  to  do  the  latter.  The  costs  of  the 
proceedings  instituted  In  his  behalf  and  by 
order  of  the  court  should  piiitia  /kcte  be 
taxed  against  him.  It  Is  to  be  presumed 
that  the  order  of  the  court  appointing 
next  friends  was  made  regularly,  after  due 
Inquiry  and  in  the  interest  of  Larkin 
Smith.  He  is  the  party  plaintiff  In  fact 
and  in  law,  and  appeared  by  next  friends, 
who  merely  represented  him,  under  the 
authority  and  appointmenc  of  the  court. 
Code, $180.  It  Iscontended,  however, that, 
though  not  strictly  parties  to  the  actlrm, 
the  next  friends  in  the  case  at  bar,  In  re- 
sisting the  motion  to  dlncharge  them, 
were  in  fact,  as  virtually  found  by  the  ver- 
dict of  thejury,  resisting  the  will  of  Larkin 
Smith,  a  person  o(  full  age  and  competent 
to  appear  for  himself;  that  such  next 
friends  officiously  and  unnecessarily  mused 
themselves  to  be  appointed;  and  that 
they,  and  not  Larkin  Smith,  should  pay 
the  coats  Incurred  by  their  false  clamor. 
There  Is  some  fun-e  in  this  suggestion. 
While  "next  friends"  may  not  beembraced 
in  the  strict  lutter  of  the  Code,  §  5:16,  they 
come  within  the  purview  of  that  section. 
It  was  held  error  to  tax  trustees  of  nn  ex- 
press trust  who  are  parties  to  the  action 
with  the  costs,  unless  the  court  had  ad- 
Judged  that  they  were  guilty  of  "misman- 
agement or  hud  faith  in  such  action." 
Smith  V.  King,  107  N.  C.  tl7S,  12  S.  E.  Rep. 
57.  A  fortiori  it  Is  error  to  tax  "next 
friends"  who  are  not  parties,  without  at 
least  a  slmillar  finding.  Tliisls  notalleged 
here  in  tlieanswer  nor  found  by  the  court. 
Indeed,  the  prtjHuniption,  by  vlrtueof  their 
appointment  by  the  court,  Is  that  they 
acted  In  good  faith,  and  theycnnnot  be 
liable  to  coHts,  unless  there  is  an  express 
finding  against  them  of  the  facts  requisite 
to  tax  them  with  costs.  An  analogous 
rule  obtains  In  criminal  actions,  ns  to 
which  it  is  held  that  an  order  taxing  a 
pruaecutor  with  the  costa  la  erro aeons,  ■ 


unless  the  conrt  finds  the  facts  which 
would  authorize  such  order,  and  that  the 
absence  of  such  finding  from  the  Judgment 
wpuld  be  an  error  apparent  on  the  face  of 
the  record,  which  the  court  would  correct 
without  assignment  of  error.  State  v. 
Roberta,  106  N.  C.  662,  10  S.  E.  Rep.  900.  It 
Is  further  held  In  the  same  case  that  It  Is 
notwithstanding stiilopen  to  theaollcltor, 
when  the  case  goes  back  for  correction  of 
the  judgment,  to  move  In  the  conrt  below 
that  the  court  pass  upon  the  facts,  since 
the  court  has  not  found  the  facts  either 
way,  so  as  to  make  Ifs  Judgment  a  finality, 
but  has  simply  omitted  to  find  them.  We 
find  no  error,  except  In  the  judgment  as  to 
costs,  which  should  no  t  ha  ve  been  a  w  arded 
tigalnat  the  next  Irleads,  without  a  dis- 
tinct finding  by  the  court  "of  mismanage- 
ment or  bad  faith"  by  them  lu  the  Institu- 
tion or  conduct  of  the  acthm.  To  the  end 
that  such  fact  may  be  passed  upon  by  tbe 
court  below,  and  the  costs  awarded  in 
accordance  therewith,  the  case  is  remand- 
ed. The  Judgment  In  all  other  respects  is 
affirmed.  Remanded. 


Campbell  v.  Shipman. 

Oupreme  Court  cff  Appeals  cf  Virginia.  April 

16,  im.) 

Bnx  iiT  EqtiiTT — Fi.htie3 — Assionmbiit  of  Plain- 
tiff's INTKKEST. 
Where  a  creditor  files  a  hill  to  set  aside  a 
volantary  conveyaDco  by  his  debtor,  and  pending 
the  suit  the  debt  1b  paid  by  the  indorser  of  the 
notes  representing  it,  and  the  notes  delivered  to 
him,  such  indorser  cannot  prosecute  the  suit  in 
the  xuune  of  the  original  plaintUL  Bichabobok, 
J.,  dlssentingr. 

Edmund  Biirke  and  A.  W.  ArmBtrong, 
for  appellant.  W.  Willougbby,  lor  appel- 
lee. 

Laot,  J.  This  Is  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Alexandria  city, 
rendered  on  the  4th  day  of  Febrnary,  I$9U. 
The  bill  was  filed  by  the  appellant.  Peter 
Campbell,  in  the  circuit  court  of  Fairfax 
county,  against  the  appellee,  John  J.ShiiJ- 
man.  In  March,  1877,  and  against  f  rlscllla 
J.  Shipitaan.  the  wife  of  the  said  John  J. 
Shipman,  and  one  Joseph  A.  Rice,  alleging 
that  said  appellant  was  tbe  creditor  of 
the  said  John  J.  Shipman  to  the  amount 
of  certain  notes  of  the  said  John  J.  Shf  p- 
man,  set  forth  in  the  btil  indorsed  by  one 
William  Fletcher,  which  had  been  by  the 
said  complainant  discounted  in  duecourue 
of  his  business  as  a  banker  and  broker ; 
And  as  such  creditor  seeking  to  set  aside 
as  fraudulent  a  deeil  pxecuted  by  the  said 
John  J.  Shipman  to  the  said  Rice,  without 
consideration  deemed  valuable  in  law,  by 
whlcli  certain  real  estate  was  conveyed 
to  thesaid  grantee;  und  to  set  aside,  alsii, 
a  deed  forthwith  made  by  the  grantve, 
Klce,  to  the  wife  ut  his  grantor,  the  said 
Priscilla  J. Shipman.  The  defendant  John 
J.  Shipman  answered,  and  admitted  the 
debts,  but  claiming  credits  thereon,  admit- 
ted the  voluntary  character  of  thedeerts  In 
question,  but  denied  any  fraudulent  intent 
in  their  execution,  and  alleged  a  sufficiency 
of  other  property  to  pay  oil  of  his  debts. 
A  decree  was  rendered  subsequently,  tbe 
record  does  not  dladose  ^hen,  r^rrina; 
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tbe  cause  to  a  connnlaefonerto  take  an  ac- 
coantotthndebtsof  Joho  J.  Shlpman  e.iiBt- 
iDKatthe  date  of  the  voluntary  deed  alore- 
eald.aud  an  account  or  liens. If  any, on  the 
real  estate  In  question.  Here  tbe  matter 
rested,  and  notblDg  was  done  nntll  No- 
vember 7, 1884.  wben  a  decree  was  entered 
whereby,  by  the  consent  of  parttes,  the 
caose  was  removed  to  tbe  clrcnlt  court  of 
Alexandria  city.  Notfalns:  more  appears 
to  have  been  done  In  the  cause  until  March 
2B,1888.  wben  a  decree  whb  again  entered 
by  consent  of  parties,  aabmlttlng  thecause 
to  the  judge  of  the  circuit  court  for  decla- 
iOD  and  decree  therein  In  racation.  And  it 
was  further  ordered  thatthe  said  cause  be 
nJerred  to  John  S.  Fowler  as  a  special  cnm- 
missloner,  to  take  proofs  and  make  report 
tliereon  to  the  court  with  all  convenient 
itpeed.  This  special  commissioner  was  saf- 
ficiently  expeditions  to  make  a  report  In 
the  cause  on  the  let  of  August.  1889;  tbe 
defendant  Sbipman  in  the  mean  time  bar* 
ing  made  a  motion  to  dlsmlSR,  on  March  2, 
19>9,  for  want  of  prosecatlon.  The  com- 
missioner reported  a  largeamountof  testi- 
mooy,  in  tbe  form  of  depositions  taken  be- 
fore him  and  others;  and  reports  that  it 
l0  rery  dlfScnlt,  In  tbe  midst  of  so  much 
conflicting  eTidence.  and  in  the  absence  of 
reliable  data,  to  report  tbe  condition  of 
the  aceoonta  between  Campbell  and  Ship- 
man,  bat  that  there  was  a  controversy 
pending  between  Shlpman  and  Fletcher, 
theindorser  of  these  notes,  who  bad  been 
partners  in  business,  and  that  these  notes 
had  t>een  withdrawn  from  the  papers  in 
this  suit,  and  filed  l»y  Fletcher  in  the  pa- 
pers of  the  Shlpman  &  Fletcher  suit,  when 
a  settlement  of  the  partnership  accounts 
of  Sbipman  &  Fletcher  was  proceeding, 
opon  tbe  claim  by  Fletcher  that,  as  in- 
dorser  of  these  notes,  be  had  paid  them  to 
Campbell;  and  that  they  thus  became  a 
eharKe  against  Shlpman  as  the  maker,  and 
first  liable  therefor,  In  favor  of  Fletcber. 
And  Campbell  also  proves  that  be  had 
kept  enough  money  belonging  to  Fletcher 
on  deposit  wltb  him  to  pay  these  notes, 
and  had  tbeu  given  up  the  notes  to  Fletcher. 
Fletcher  testified  that  he  had  paid  these 
notes  to  Campbell,  and  Campbell  testified 
tbat  he  bad  collected  them  out  of  Fletch- 
er's money.  By  a  decree  entered  In  the 
caase  in  fcieptember,  1881),  this  report  was 
recommitted  to  the  same  commissioner, 
who  again  reported,  Jannary  ID.  1H90: 
wherein,  among  other  things,  be  reports 
that  Fletcher,  tbe  Indorser,  has  paid  tbe 
notes  Id  qaention.and  has  themin  bis  pos- 
session ;  and  that  if  Fletcher  is  allowed  to 
prosecute  this  suit  In  the  name  of  Camp- 
hell,  who  has  no  Interest  In  U,  charg- 
tnjr  Sbipman  with  the  notes  whlcb  he  owes 
to  Fletcber.  in  tbe  personal  traneectiona 
between  Campbell  and  Shlpman,  then,  in 
Tiew  ot  tbe  conflicting  oral  and  somewhat 
QDccrtain  documentary  evidence,  be  finds 
Shlpman  ludebte<1  to  Campbell,  by  virtue 
of  these  notes,  f  2.401.21,  with  interest  from 
January  10. 1877.  To  all  this  the  circuit 
eoDrt  rcHponded  on  tbe4th  day  of  Febru- 
•ly.  l'*90,  by  rendering  a  decree  dismissing 
the  bill  of  the  plaintiff,  with  costs.  From 
tbis  decree  this  case  is  here  by  appeal. 

Tbe  appellee  appears  bare,  and  moves  to 
Asmiaa  tbe  appeal  upon  the  ground  tbat 
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the  appellant,  Peter  Campbell,  has  no  In- 
terest in  the  suit,  and  cannot  prosecute 
the  appeal  for  the  benefit  ot  another.  It 
is  a  concession  in  the  case  that  the  appel- 
lant in  this  court,  tbe  plaintiff  In  the  clr- 
cnlt court,  baa  no  Interest  whatever  In  any 
recovery  which  might  be  bad  In  this  case. 
The  notes  sued  on  were  executed  by  Ship- 
man,  and  Indorsed  by  Fletcher,  and  pur- 
chased by  Campbell;  Sbipman  and  Fletch- 
er being  at  that  time  partners  In  bus!- 
nesB.  contractors,  on  the  public  and  other 
works  of  the  District  ol  Columbia.  Tbe 
matters  of  business  between  Sbipman  and 
Fletcher  had  resulted  In  litigation,  and  had 
at  onetime  been  submitted  to  arbitration, 
and  there  had  been  an  award  which  gave 
to  Fletcher  91,291.96,  In  full  ot  all  demands 
up  to  February  7,  1877;  and  Fletcher  ap- 
peared at  one  time  in  this  suit,  and  filed 
tbls  award  against  Shlpman;  but  Ship- 
man  inatltnted  suit  In  tbe  circuit  court  ot 
Alexandria  dty  to  set  aside  this  award  for 
misconduct  of  the  arbitrators  and  for 
other  causes,  in  which  be  finally  succeed- 
ed, and  which  may  be  found  reported  in 
82  Va.  601.  The  suit  between  Shipman 
and  Fletcher,  after  the  award  had  been 
finally  set  aside,  was  proceeded  wltb  in 
the  said  court,  where  It  still  is.  In  this 
suit,  which  la  tor  the  settlement  of  the 
partnership  accounts  and  dealings  of  tbe 
said  Shlpman  ft  Fletcher,  thesald  Fletcher 
has  filed  the  notes  sued  on  in  this  suit  by 
Campbell,  and  there  be  has  claimed  them 
as  a  credit  against  Shipman,  because  hn 
has  paid  them;  whereas,  Shlpman,  as 
maker,  was  primarily  liable  tor  their  pay- 
ment. What  the  result  nt  this  suit  la  or 
will  be  we  do  not  know,  but,  upon  the 
ground  that  Campbell  has  no  Interest  In 
this  suit,  and  that  he  is  sole  plaintiff  and 
sole  appellant,  the  appellee,  Shlpman, 
moves  the  court  to  dismiss  this  appeal. 
The  said  Fletcher  Is  not  a  party  to  this 
suit,  either  as  plalntlD  or  d^endant;  but 
counsel  appear  here*  as  they  did  in  the  cir- 
cuit court,  and  claim  to  represent  Camp- 
hell  for  the  benefit  of  Fletcber,  who  is  the 
party  alleged  to  be  the  real  party  In  in- 
terest. It  Is  a  general  rule  In  equity  that 
every  party  Interested  In  any  eult  must  be 
made  a  party  to  the  suit,  either  as  plain- 
tiff or  defendant,  and  the  real  party  In  In- 
terest must  be  tbe  complainant;  and  it  la 
immaterial  tbat  the  interest  at  tbe  defrad- 
auts  are  In  conflict  with  each  other,  or 
that  some  of  tbelr  claims  are  identical 
with  those  ot  tbe  plaintiff.  Eijuity  deals 
wltb  the  real  parties  In  Interest.  Castle* 
man  v.  Berry,  86  Va.  606. 10  S.  E.  Rep.  884; 
Kellam  v.  Sayre,  30  W.Va.  198,  8  a.  E.  Kep. 
589:  Field  v.  Magbee,  6  Paige,  540;  Mason 
v.Rallroad  Co.,  52  Me.  82;  Mills  v.  Hoag.  7 
Paige.  18;  2  Daniel,  Ch.  Pr.  1617,  note; 
Johnson  v.  Thomas,  11  Beav.  601;  Solo- 
mon v.  Solomon,  13  Sim.  616.  In  Mills  t. 
Hoag,  supra,  it  was  said  by  Chancellor 
Walworth:  "But  even  II  purchasers  of 
this  kind  [purchasers  o(  the  plalntirf's  In- 
terest] were  both  legal  and  meritorious, 
tbe  right  of  appeal  is  gone,  and  cannot  be 
restored  by  amendment,  as  the  appeal  la 
not  in  tbe  name  of  tbe  proper  parties.  In 
this  conrt  tbe  proceedings  must  be  carried 
on  In  tbe  name  of  tbe  real  parties,  so  tar 
at  leaat  aa  tbe  rights  of  the  complainant 
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ara  coacerued,  altbougb  there  has  been  a 
change  of  lutereatBabaequent  to  thecoin- 
menceroeot  ol  the  suit.  But  the  rlifhts  ul 
tbe  adverse  party  naouot  be  prejudiced  by 
aoy  sale  of  the  subject-matter  ot  the  suit, 
merely  voluntary,  pendente  lite.  When 
the  complainant  sells  his  whole  right  In 
the  suit,  or  It  becomes  wholly  vested  In 
another  by  operation  of  law,  whether  be- 
fore or  after  a  decree,  It  there  Is  to  be  auy 
further  litigation  in  the  case.  It  cannot  be 
carried  on  in  the  name  of  the  original 
complainant  by  the  person  who  has  ac- 
quirod  the  rlifht.  And,  If  the  complain- 
ant's interest  is  determined  by  voluntary 
assignment,  the  assignee  must  make  him- 
self a  party  to  the  duit  by  an  original  bill, 
Jn  the  nature  of  a  supplemental  bill, before 
be  can  be  permitted  to  proceed.  Mllf.  PI. 
65.  The  complainant,  therefore,  was  not 
the  proper  party  to  appeal  after  he  had 
sold  all  his  interest  to  others,  and  this 
court  will  not  permit  the  appeal  to  be  car- 
ried on  in  his  name  for  their  benefit."  In 
Johnson  v.  Thomas,  supra.  Lord  La.no- 
DALif,  roaster  ot  the  roils,  said :  "  The  suit 
la  clearly  defective.  Uow  Is  It  possible  to 
proceed  with  It  In  its  present  form,  ivben 
the  subject  has  been  transferred  to  a  per- 
son who  isnot  a  party?  The  defendant  in 
truth  is  called  on  to  combat  a  shadow, 
and  not  the  real  opponent.  It  is  not  pos- 
sible to  make  any  decree  with  the  knowl- 
edge of  this  fact."  In  Solomon  v.  Solo- 
mon, supra,  Vice-Chancel  lor  Shadwbll 
Bald:  "Here  I  find  the  fact  that  all  the 
adult  plalntltTs  have  parted  pro  t&Dto 
with  the  whole  of  their  interest  to  a  mort- 
gagee, and  my  opinion  is  that,  unless  their 
mortgagee  Is  made  a  party,  the  suit  can- 
not proceed."  It  is  clear  that  Campbell 
has  no  interest  In  the  notes  sued  on,  and 
that,  not  being  a  creditor  of  Shlpman,  he 
has  no  interest  to  serve  in  setting  aside 
the  voluntary  deed  made  by  Shipman  to 
Bice,  and  that  he  was  not  aggrieved  by  a 
decree  dismissing  a  bill  in  which  he  had 
no  interest,  and  that  his  appeal  here  can- 
not be  sustained;  but  it  is  equally  clear, 
and  tor  the  same  reasons,  that  the  circuit 
court  did  not  err  In  dismissing  the  bill  in 
the  cause.  Campbell  had  no  lust  claim  ot 
any  sort  against  Shipman  on  the  notes 
sued  on.  which  have  been  paid  In  full,  and 
surrendered  by  him  to  a  person  not  a 
party  to  this  suit,  and  who  would  not, 
therefore,  be  affected  by  any  decree  ren- 
dered In  the  cause.  Campbell  is  without 
any  legal  demand  against  any  defendant 
In  the  cause,  fuid  he  is  the  sole  plalntin. 
It  was  therefore  right  to  dlamlBs  his  blU, 
and  there  was  no  error  in  the  said  decree 
of  the  circuit  conrt  to  that  end,  and  the 
same  will  be  affirmed. 

Richardson,  dissenting  Hihtoh,  J., 
not  Bitting. 


Rous  Hotel.  Co.  v.Wablice  et  al. 
(Supreme  Cowrt  of  Oeargia.  March  80,  1891.) 
Kbohahio'b  Ian  —  Failuu  to  Gohflbtb  Con- 

TRACT. 

1.  Flaintilh  ooDtracted  to  ftimlBh  au  apm- 
ratas  at  a  fixed  price  sufflolent  to  heat  part  of  de- 
tendant'B  hotel.  It  was  verbally  agreed  that  the 
hotel  halls  ahonld  be  kq^  closed.  Mid  net  be  In- 


claded  In  this  cootract  Plaintiffs  agreed  to  do 
extra  work,  and  lurnish  materials,  for  which  no 
price  was  agreed  upon.  Plaintiffs  sued  for  a  lien 
covering  the  whole  amount  A  portion  of  the 
claim  had  been  paid,  and  plalntilt  quit  before 
completing  the  extra  work  for  fear  he  would  not 
get  his  pay.  There  was  a  dispute  as  to  the  prioe 
of  the  extra  work.  The  court  ohai^ed:  "If  the 
plaintilte  quit  the  extra  work  for  fear  they  would 
not  get  their  pay,  they  had  the  right  to  do  so,  and 
a  failure  to  complete  the  extra  work  for  that  rea- 
son would  not  defeat  their  lien. "  Held,  that 
under  Code  Oa.  S  1990,  which  requires  that  there 
shall  be  "a  oomplianoe  with  his  contraot  by  the 
person  claiming  a  li«i, "  the  plalntifb,  having 
failed  to  do  the  work,  are  not  entitled  to  a  lien 
for  so  much  ot  the  e^ra  work  as  they  have  aone, 
but  as  to  such  wOTk  are  entitled  to  a  general 
Judgment  upon  a  guanttim  meruit 

•a.  Where  a  p^  of  the  amount  is  not  fixed  In 
price,  and  there  is  a  contention  as  to  the  value  of 
the  services,  the  fact  that  the  iury  found  less 
than  was  claimed  for  extra  work  does  not  de- 
prive plaintitCs  of  their  lien  on  the  groond  that 
they  had  not  completed  their  oontracL 

3.  It  Is  not  error  to  charge:  "If  it  waa  the 
contract  that  the  hotel  company  was  to  close  up 
the  halls  by  storm-doors,  and  if  the  hotel  com- 
pany failed  to  close  up  the  halls,  and  if  there 
was  a  failure  to  produce  the  pn^>er  degree  of 
beat  by  reason  of  such  neglect  to  put  In  storm 
doors,  then  the  plaintiffs  would  not  be  responsi- 
ble for  the  failure, "  thoagh  the  main  oantract 
was  a  written  one,  and  the  contract  as  to  the 
doors  was  In  parol,  where  the  testimony  as  to  the 
closing  of  the  halls  was  first  brought  out  hr  de- 
fendant on  erosB-examinatlon  of  plaintifbr 
ness,  mA  an  Isaoe  was  made  thonon  without  oIh 
iecuon. 

Error  from  superior  court,  Floyd  eotinty ; 
Maooox,  Judge. 

The  ofQcial  report  Is  as  follows :  "  War- 
lick,  Wingate  &  Mell  sued  the  Rome  Hotel 
Company  tor  a  balance  on  account  ot 
f2,691.63,a  balanceclalmed  to  be  due  them 
for  wOrk  and  labor  done  and  materials 
furnished  on  and  in  building  the  hotel  o( 
defendant,  and  In  doing  plumbing,  gas- 
flttlng,  and  other  work  thereon,  and  also 
to  declare  and  set  up  a  lien  on  tlie  hotel 
building  and  grounds  for  such  balance. 
The  defendant  pleaded  "Not  indebted;" 
also,  that  the  account  was  unjust,  and  the 
work  negligently  and  unskillfuUy  done, 
and  with  inferior  and  defective  material, 
damaging  It  in  the  sum  of  $3,0U0;  that  a 
steam-heating  system,— one  of  the  prinid- 
pal  items  in  the  account,— was  bo  n^ll* 
gently  done  Chat  it  failed  to  beat  the  hotel 
arcade,  parlors,  and  dining-room,  8f>  that 
coal  had  tu  be  used  during  the  winter; 
and  the  steam-heating  was  of  no  valae. 
and  its  defects  bad  damaged  the  hotd 
f 1,000,  etc.  The  principal  mutters  lu  dis- 
pute between  th3  parties  was  as  to  tbe 
steam-heating  system,  which,  together 
with  certain  other  work,  was  originaUy 
contracted  for,  and  extra  work  done  by 
plaintiffs  for  defendant.  The  evidence  for 
plaintiffs  tended  to  show  the  following: 
On  March  22,  ISSS,  the  plaintiffs  made  a 
written  proposition  to  defendant  to  for. 
nish  a  Florida  boiler,  with  neceaaary 
pipes,  radiators,  etc.,  to  complete  tbe  aya- 
tern  ot  steam -heating/ in  the  hotel,  saar- 
antylng  to  heat  the  arcade,  parlors,  and 
dinlug-room,  in  tbe  coldest  weatber.  to 
70  degrees  Fahrenheit,  for  the  eam  ol 
$1,454.  Tbe  writing  also  contained  prap- 
OBltlona  tor  certain  other  work,  not  iiecea> 
■ax7  to  be  here  menttooed^  except  that  thm 
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plalntltTs  proposed  to  farnlsb  bot  and  cold 
water  for  wash-basins  and  bath-tubs.  U 
wadexpreealyuoderstoud  between thepa* 
ties  before  the  contract,  as  stated  In  the 
writing,  waB  closed,  that  the  hotel  halls 
were  not  tu  be  indndedln  the  beating  sys- 
tem, bat  were  to  be  closed  up  with  storm- 
doore.  or  curtains,  or  In  eonie  similar 
way.   It  was  expressly  understood  that 

glalntirts  were  to  do  nothluK  towards 
patlng  the  hallH.  This  wan  an  oral  un- 
derstanding. These  halls  opened  upon 
the  arcade.  The  plalntiffH,  In  accord- 
ance with  the  contract,  put  In  a  Florida 
boiler,  with  the  necessapy  pipes,  radiat- 
ors,etc.,  to  complete  the  system  of  steam- 
heating.  If  properly  managed,  the  boiler, 
radiators,  etc.,  as  put  in  by  them,  were 
more  than  sofflclent  to  produce  the  degree 
of  heat  stipulated  for  in  the  hotel  arcade, 
parlors,  and  dining-room,  but  were  not 
raffident  to  heat  the  halls,  or  to  produce 
the  desree  of  beat  contracted  for  the  halls 
being  left  open.  Defendant  did  not  prop- 
erly manage  the  boiler,  and  did  not  use 
the  proper  kind  of  coal  or  coke,  so  that 
the  beat  obtained  was  not  nt  all  tlmen 
sucb  as  It  should  have  obtained,  and  sn 
that  grates  In  the  holler  were  negligently 
bnmea  oat.  The  boiler,  when  proi>erly 
supplied  with  coal  or  coke  of  the  right 
quality,  and  left  in  proper  condition  In  the 
morning,  would  not  require  further  atten- 
tion more  than  once  during  the  day,  or 
probably  not  until  night.  It  was  simple, 
and  eafdly  operated,  and  did  not  require 
a  person  of  more  than  ordinary  intelii- 
genee  to  attend  to  It.  It  was  economical, 
valnable,  and  furnished  a  flrst-class  sys- 
tem of  heating.  Anthracite  coal  or  good 
gas  eolce  was  the  proper  fuel  to  use  In  the 
bolter.  A  pamphlet  setting  forth  the 
claims  made  by  the  manufacturers  of  the 
Florida  boiler  was  exhibited  by  plaintiffs 
to  defendant.  It  was  represented  to  de- 
fendant to  be  one  of  the  moat  economical 
beating  apparatuses  Icnown  to  science. 
As  o  portion  of  the  beating  apparatus 
plaintitffe  were  to  furnish  radiators.  Ra- 
diators wereforatshed.anJ.in  order  to  do 
their  work  properly,  they  ought  not  to 
leak ;  but  it  Is  not  absolutely  necessary  to 
their  beating  power  that  they  should 
not  leak ;  they  can  heat  and  stilt  leak,  and 
frequently  do  so.  They  are  constructed 
wttb  antomatie  valves,  but  require  to  be 
set,  of  course,  regnlated  by  hand,  and  then 
work  automatically,  but,  of  course,  re- 
qulrpsomeattentlon.  They  werenot  prop- 
erly attended  to  by  defendant,  so  as  to  ob- 
tain from  them  the  amount  of  beat  which 
could  have  been  obtained  by  proper  at- 
tention. If  they  leaked,  the  leaks  were 
not  Important;  and  one  leak.  Insisted  up- 
on as  quite  serious  by  defendant,  the  at- 
tention of  plalntlHs  had  not  been  called  to 
up  to  the  trial.  If  a  sufficient  quantity  of 
hot  water  was  not  obtained  by  defendant 
it  was  because  defendant  neglected  to  put 
In  hot-water  boilers  of  sufficient  capacity. 
Tbe  putting  in  of  such  boilers  was  not 
a  part  of  the  contract  with  plaintiffs. 
Tbe  charges  for  the  extra  work  wore  fair 
and  reasonable,  and  that  work  was  prop- 
erly done.  No  definite  sum  for  this  work 
had  been  agreed  upon,  but  it  was  agreed 
that  It  ■bonld  b«  dwe  for  a  reasonable 


price.  Def en  d  a  n  t  several  tim  es  com- 
plained  about  the  lnetll(?iency  of  the  beat- 
ing apparatus,  and  plaintiffs  did  not  com- 
plain that  ihe  halls  were  not  closed,  and 
never  demanded  that  the  halls  should  be 
closed  up.  That  was  left  with  defendant. 
When  the  Florida  boiler  was  properly 
run  In  the  hotel  it  made  plenty  of  heat, 
and  burned  out  no  grate-bars.  Tlie  worK 
which  plaintiffs  did  was  concluded  within 
90  days  of  the  time  their  claim  of  Hen  was 
filed  and  recorded,  and  their  suit  was 
brought  within  12  months  from  the  time 
their  claim  became  due.  The  work  was 
done  and  material  furnished  by  them  as 
plumbers,  steam  and  gas  fitters.  Plain- 
tiffs did  nut  get  to  finish  everything  con- 
nected with  tbe  extra  work  which  was  to 
have  been  done,  on  account  of  the  fact 
that  they  had  donu  about  all  they  could 
get  any  money  for.  There  was  some 
work  that  might  have  bem  put  In  It  the 
money  had  held  out.  A  tank  up  on  top 
of  the  faonse,  and  a  little  steam  table, 
(which  arenot  chargedinthe  accountsoed 
on,)  might  have  been  put  in  If  the  money 
had  held  out.  Plaintiffs  quit  work  be- 
cause the  money  gaveout.  That  was  not 
on  the  regular  work,  but  on  the  extra 
work,  where  they  were  paid  by  the  day. 
The  tank  has  been  pat  in  by  defendant 
since,  and  was  not  necessary  to  complete 
the  ]ob  properly.  It  defendant  would  run 
Its  elevator  right.  Plaintiffs  quit  because 
they  were  afraid  about  their  money. 
They  had  finished  up  about  what  they 
had  to  do  there,  and  stopped  because  they 
were  apprehensive  about  money  matters. 
When  tbe  radiators  were  fall  of  cold  air» 
before  hot  air  was  to  be  forced  Into  them* 
It  was  proper  that  the  radiator  should  be 
to  some  extent  open  to  permit  the  cold  air 
to  escape,  and  when  the  valves  wereopen, 
when  first  heated  up,  a  little  water  would 
come  out  of  them,  but  they  are  not  contin- 
ually leaking,  and  water  running  down 
tbrongta  the  floors.  If  they  do  leak  and 
run  down  through  tbe  dining-room  it 
never  was  reportetl.  A  witness  for  plain- 
tiffs, who  was  overseeing  the  Job  for  them, 
was  In  the  hotel,  and  looked  over  every- 
thing time  and  again  when  one  Jewell  was 
In  charge,  and  there  was  no  leak  there 
then.  If  hot  water,  after  the  completion 
of  the  building,  ran  up  Into  tbe  pipes  for  a 
month  all  right,  and  afterwards  did  not, 
and  after  that  two  additional  heaters 
wei-eput  in  the  kitchen  and  one  in  theba^ 
ber-shop,  and  after  that  tbe  water  went 
bnck  through  the  pipes,  one  of  plaintiffs* 
witnesses  testified  that  he  would  say  that 
was  a  good  Job;  but  he  did  not  know 
whether  the  water  system  of  the  barber- 
shop was  connected  with  the  house  ornot. 
If  the  boilers  for  the  storage  of  hot  water 
were  Just  the  same  now  as  they  wereb^ 
fore,  and  when  first  completed  did  not  sup- 
ply bot  water  but  do  now,  there  was 
something  wrong  about  It;  but  the  eh- 
tlre  Job  of  plumbing  should  not  be  con- 
demned on  that  account,  as  there  might 
be  a  stop  in  It,  or  a  leak,  or  some  such 
thing,  etc,  When  one  King  was  In  charge 
of  the  iiotel  for  defendant  (and  Ktag,f]rom 
the  evidence,  seems  to  have  been  generally 
In  charge  of  it  as  the  agent  or  representa- 
tive olthe  deffendant)  any  little  Impeifeo 
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tlon  about  the  work,  which  be  called  plain- 
tins*  attentloQ  to,  was  corrected.  He 
never  called  attention  to  the  leak  In  the 

dlnlDK-room.  Storm-doors  for  the  hall 
were  uot  contemplated  la  the  plan  of  the 
bouHe,  but  it  Is  possible  to  put  them  in. 
If  a  system  of  beating  the  hotel  applied 
to  the  whole  hotel  It  would  apply  to  the 
halls  as  well  as  the  arcade,  parlors,  and 
dlnluff-room;  and  one  of  plaintiffs'  wit- 
nesses testified  that  he  neversawa  system 
of  heating  a  hotel  that  applied  to  heating 
up  nothing  but  the  arcade,  parlor,  and 
dinlng-rooni,  that  he  knew  of.  The  valves 
of  the  radiators  furulshed  by  platDtlffs  are 
automatic:  bat  such  valves  will  not  re- 
main so,  even  if  they  are  properly  set, 
though  it  Is  claimed  that  they  will.  They 
have  to  be  watched,— noticed  occasionally. 
When  the  metal  has  been  expanded  by 
heat  it  will  not  come  exactly  back  tt>  its 
place  when  It  contracts,  and  by  a  small 
fraction,  then:fore,  these  valves  will  be  In- 
clined to  open,  and  should  be  turned  euffl- 
cientiy  to  adjust  them  as  desired. 

Thedetendant  put  In  evidence,  from  the 
descrlptlvecatalogueot  the  Florida  steam- 
boiler  exhibited  to  it  by  plaintiffs,  the  rec- 
ommendations of  the  radiator.  Amons 
these  recommendations  weretbat  It  would 
carry  steara  continuously  from  12  to  18 
hours  without  attention,  In  the  coldest 
weather;  that  it  was  self-feeding;  that 
it  was  more  economical  of  fuel  than  other 
radiators;  and  that  one  man  could  easily 
give  it  all  the  attention  required  In  a  quar- 
ter of  an  hoar  at  evening  and  the  same 
time  In  the  morning.  Defendant  also  put 
in  evidence,  from  the  same  pamphlet,  the 
printed  instructions  as  to  the  management 
of  the  heater.  The  only  one  of  these  in- 
structions which  contained  a  direction  or 
suggestion  as  to  what  kind  of  coal  should 
be  used  was  the  following.  In  very  large 
letters:  **UBe  stove  coal.  **  Amongthein- 
atmctlons  was  that,  when  steam  was  re- 
quired at  the  radiators,  the  valves  should 
bs  open  to  their  full  capacity,  and,  when 
not  required,  tightly  closed;  that  a  valve 
half  open  would  cause  the  radiator  to  fill 
with  water.  The  oral  evidence  fordefend- 
ant  tended  to  show  the  following:  The 
heating  apparatus  put  in  by  plaintiffs 
was  not  sufficient  to  keep  the  arcade,  din- 
ing-room, and  parlors  up  to  the  degree  of 
heat  contracted  tor,  but  coal-flres  had  to 
be  used  in  addition,  especially  in  the  din- 
ing-room, and  at  considerable  expense. 
The  dining-room  Is  cut  off  from  tbearcade 
by  sliding  doors.  It  was  not  Intended 
when  the  hotel  waa  built  that  the  halls 
shonld  be  closed  up.  There  is  no  provis- 
ion made  for  It  In  Its  construction,  and  it 
was  never  agreed  with  plaintiff  that  the 
halls  should  be  closed.  For  a  month  or 
so  after  the  system  of  heating  was  put  in 
by  platntifftt.hot  water  cuuM  be  obtained, 
but  since  that  time,  and  until  changes 
wore  made  by  defendant,  it  could  not  be, 
except  in  the  most  insufficient  quantities. 
The  trouble  with  tlic  steam-heating  sys- 
tem put  in  by  plaintiffs  was  not  that  prop- 
er fuel  was  not  u^eil,  or  proper  attention 
given,  but  that  the  heater  was  entirely 
too  small  to  do  the  work  agreed.  The 
steam-pipes  leaked  from  the  registers  in 
the  dining-room  until  the  water  dripped 


through  the  cdllng  to  the  floor  b^ow. 
The  bills  for  extra  work  were  too  large. 
fh  order  to  perfect  the  system  of  beating, 
and  of  fnrnleblng  hot  water,  defendant 
has  had  to  Incur  large  expense.  A  plumb- 
er who  Is  engaged  to  do  a  Job,  the  object 
of  which  is  to  furnish  hot  water,  should 
know  beforehand,  and  shonld  state  be> 
fore  a  job  was  turned  over,  whether  or 
not  the  hot-water  bollera  wereuf 8nfflci«it 
capacity.  The  system  for  obtaining  hot 
water  was  changed  by  defendant  after  It 
was  found  that  hot  water  in  sufficient 
quantities  was  not  to  be  obtained  under 
tbe  system  as  at  first  used  in  connection 
with  plaintiffs'  contract,  but  no  greater 
heating  surface  was  used,  nor  hot-water 
hollers  of  greater  capacity,  and  when  the 
change  was  made  asuffldentsupply  of  bot 
water  was  obtained.  The  chargea  for 
extra  work  are  unreasonable  totheexteut 
of  $250;  and  the  heating  apparatus,  as 
furnished  by  plaintiffs,  taking  into  consid- 
eration the  annoyance  and  extra  expense 
caused  by  it,  is  worth  fl.OOU  leas  than 
that  contracted  lor. 

The  jury  found  for  plaintiffs  92.B91.6S, 
and  also  set  up  the  lien  claimed.  Defend- 
ant made  a  motion  in  arrrat  of  Judgment 
upon  the  ground  that  that  part  of  the 
verdict  which  (ouud  for  plaintiffs  only  the 
sum  of  f 2,691.63  was  a  finding  for  tbe  de- 
fendant, on  its  plea  tliat  plaintiffs  failed 
to  comply  with  their  contract,  and  had 
damatced  defendant  flOO;  aud  that  that 
part  nf  the  verdict  which  set  up  a  lien  on 
the  property  was  inconsistent  with  the 
other  part  mentioned,  and  was  null  and 
void,  and  no  legal  or  valldjudgmentconid 
be  entered  on  it.  Defendant  also  moved 
for  a  new  trial  on  the  following  grounds: 
(1,  2,  3)  Verdict  contrary  to  evidence,  etc., 
and  to  certain  specified  portions  of  the 
charge.  (4)  Error  in  charging:  "If  it 
was  the  contract  that  the  hotel  company 
was  to  close  up  tbe  halls  by  storm-doon, 
and  If  the  hotel  company  tailed  to  close  up 
tbe  halls,  and  If  there  was  a  failure  to  pro- 
duce the  proper  degree  of  heat  by  reason 
of  such  neglect  to  put  in  storm-doors,  then 
the  plaintiffs  would  not  be  responsible  for 
tbe  failure  If  it  was  caused  by  the  failure 
to  close  up  the  halls."  (6)  Error  Id  charff- 
Ing:  **If  the  plaintiffs  quit  the  extra  work 
for  fMir  that  they  would  not  get  their  pay, 
they  had  the  right  to  do  so,  and  a  failure 
to  complete  the  extra  work  for  that  rea- 
son would  not  defeat  theirllen. "  Themo- 
tions  were  overruled,  and  dtfendant  ex- 
cepted. 

D&bnejr  Jk  FddcA^,  for  plaintiffs  In  error. 
J.  Branbam,  for  defendant  In  error. 

Sluhonb,  J.  1.  The  facts  in  this  case 
will  be  found  In  the  official  report.  Under 
these  facts  the  trial  judge  did  not  err  in 
overruling  the  motion  in  arrest  of  Judg- 
ment set  out  in  the  bill  of  exceptions.  A 
part  of  the  Hen  claimed  on  the  hotel  by  the 
defendants  in  error  was  for  extra  work, 
for  which  no  price  had  been  agreed  upon 
by  the  parties.  Tbe  plalntiM  In  tbe  court 
below  claimed  a  lien  for  92,691.63.  This 
included  the  work  and  material  specified 
iu  the  written  contract,  and  extra  work 
and  material  for  which  there  was  no  writ- 
ten contract  and  no  agreed  price.  Tbe 
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iary  found  a  verdict  for  $2,691.ftS,— $100 
less  than  ttaeainuunt  claimed  bytbe  plaln- 
tlDa  In  the  court  below.  The  defendant  In 
the  conrt  below  moved  In  arrest  ofjude- 
raeut  for  this  reaBun,  claiming  that,  the 
Jury  harinfc  foand  less  than  the  plaintiffs 
claimed,  the  rerdiut  showed  that  the  plain- 
tiffs had  not  fully  compiled  with  their  con- 
tract, and  therefore  were  not  entitled  to  a 
Hen.  This  might  be  true,  perhaps.  If  the 
wbole  amoant  had  been  fixed  In  the  writ- 
ten contract,  but,  as  only  a  part  of  it 
was  fixed  therein,  and  as  the  remainder 
was  for  extra  worlc  as  to  which  there  was 
no  ain'eed  price,  and  as  the  parties  differed 
In  their  tetttimony  in  regard  to  what  the 
priceehould  be.tbefactthat  the  Jury  found 
SesH  than  was  claimed  tor  the  extra  work 
did  not  deprive  the  plaintiffs  of  their  Hen. 
There  was.  therefore,  no  error  In  refusing 
to  arrest  the  Judgment  on  this  ground. 

2.  The  fourth  ground  of  the  motion  for 
a  new  trial  cfimplalns  that  the  court  erred 
in  charging  the  Jury  as  followti:  "If  it 
waH  the  contract  that  the  hotel  company 
was  to  close  up  the  halls  by  storm-doors, 
and  If  the  hotel  company  failed  to  ch)se  np 
the  balls,  and  If  there  was  a  fallnre  to  pro- 
duce the  proper  degree  of  heat  by  reason 
ol  sach  neglect  to  put  In  storm-doors, 
then  the  plaintiffs  would  not  be  responsi- 
ble for  the  failure  If  it  was  caused  by  the 
failure  to  close  np  the  balls."  Thischarge 
is  allej^red  to  be  error  (l.>  because  parol 
teetimony  will  not  be  received  to  vary  a 
written  contract ;  and  (2)  because,  If  there 
waa  BDCh  a  contract  as  toclosingthe  halls 
with  storm-doors,  It  was  merged  in  the 
written  contract.  The  general  rulels  that 
parol  testimony  will  not  be  received  to 
vary  the  terms  of  a  written  contract,  and 
that  all  the  agreements  and  negotiations 
amnerged  In  the  written  contract;  but, 
under  the  facts  disclosed  in  this  record,  we 
do  not  think  the  court  erred  in  giving 
thla  Instruction  to  the  Jury.  The  record 
discloses  that  the  plalntiffsin  the  court  be- 
low did  not  Introduce  or  bring  into  the 
case  anything  astotheclosing  of  the  halls, 
but  that  It  was  first  brought  ttut  by  coun- 
sel  for  the  defendanton  his  crosH-ezamlna- 
tlon  of  Bartow  Warlick,  one  of  the  wlt- 
neoDce  for  the  plaintiffs;  and  no  objection 
waa  made  to  the  testimony,  and  no  mo- 
tion to  exclude  it,  so  far  as  appears  from 
the  record.  And  from  the  examination  of 
this  witness  and  others  it  seems  to  have 
t>een  madean  iHsue  in  thecaseas  to  wheth- 
er the  contract  was  that  the  halls  should 
be  closed  with  storm-doors.  The  Issue 
bavins  been  made  by  the  testimony,  and 
no  objection  being  made  to  It,  and  no  mo- 
tion to  exclude  it,  It  was  the  right  and  the 
duty  of  the  cunrt  to  instmct  the  Jury  up- 
on it. 

3.  The  fifth  ground  complains  that  the 
court  charged  the  Jury  as  foituws:  '*If  the 
plalntiHs  quit  the  extra  work  torfear  that 
tbej  wonld  not  get  their  pay,  they  had 
the  right  to  do  so,  and  a  failure  to  com< 
plete  tbeextra  woHe  for  that  reason  would 
not  defeat  their  Hen. "  Under  the  evidence 
disclfised  by  the  record  we  think  the 
court  erred  in  giving  this  charge.  We  do 
not  think  the  law  allows  a  contractor, 
meebaDlc,  and  material  man  to  violate  a 
contract  and  claim  a  lien  for  work  done 


beeanse  of  an  apprehension  or  fear  that  be 
will  not  receive  his  pay.  So  tar  as  dis- 
closed by  the  evidence,  the  defendant  In 
the  court  below  had  not  at  the  time  the 
plaintiffs  quit  the  work  failed  or  refused 
tu  pay  them  therefor.  If  the  contract  had 
been  that  the  defendant  was  to  pay  them 
by  the  day  or  the  week  or  the  month,  and 
the  defendant  had  tailed  to  make  the  pay- 
ment wben  due,  then,  perhaps,  the  plaln- 
titts  would  be  Justified  in  stopping  work, 
and  would  be  authorized  to  claim  a  Hen 
tor  the  work  already  done;  but  npon  a 
mere  apprehension  or  fearthat  they  would 
not  be  paid  at  the  time  for  payment,  we 
do  not  think  they  could  quit  work  and 
claim  a  lien.  Beforea  lien  upon  real  estate 
can  be  established  the  Code,  fi  1990,  requires 
that  there  shall  be  "a  compliance  with  his 
contract  by  the  person  claiming  the  lieu." 
The  plaintiffs  having  tailea  to  complete 
their  contract  as  to  the  extra  work,  sim- 
ply on  account  of  the  fearthat  they  would 
receive  no  compensation  therefor,  they  are 
not  entitled  to  a  lien  tor  so  much  ot  the 
extra  work  as  they  have  done,  but  as  to 
such  work  are  merely  entitled  to  a  general 
Judgment  upon  a  quantum  meruit;  and 
this  only  because  the  defendant  received 
the  benefit  of  the  work.  So  far,  therefore, 
as  the  verdict  sets  np  a  special  lien  for  this 
extra  work,  it  Is  erroneous,  nud  tu  that 
extent  the  lien  should  be  discharged.  To 
ascertain  this  amount  we  havemadeacal- 
culatlon,  based  upon  the  figures  set  out  In 
the  record,  and  we  find  that  to  the  extent 
ot  f553.41  the  verdict  sets  np  a  Hen  on  ac- 
count of  extra  work  and  material.  As  we 
have  seen,  the  verdict  ts  fur  92,591.a3,  this 
being  a  balance  i-eached  after  deducting 
payments  to  the  amount  of  ¥2,356.98, cred- 
ited by  the  plaintiffs  on  their  account  be- 
fore this  suit  was  brought.  The  aggre- 
gate account,  therefore,  so  far  as  the  Jury 
found  it  to becorrect, amounted  to  f4,948.- 
61.  Ot  this  the  part  which  came  within 
the  written  contract  (to-wlt,  heating  sys- 
tem, $1,452;  closets  and  plumbing,  fl,- 
508.50  and  9322;  and  gas-pipe,  ac  10  cents 
per  foot,  $6U9.40)  amounted  to  93,891.90; 
leaving  the  amoant  of  91,056.71.  which 
must  have  been  aUnwed  for  work  and  ma- 
terial outside  of  the  written  contract.  As 
above  stated,  before  the  account  was  sncd, 
payments  to  the  amount  ot  92,356.98  were 
made  thereon,  and  these  payments  should 
be  prorated  between  that  part  of  the  ac- 
count which  came  within  the  written  con- 
tract and  that  part  which  the  Jury  recog- 
nlzcil  as  correct  tor  extra  work  and  materi- 
al. Thus  apportioning  the  payments.  It 
will  be  seen  that  ot  the  aggregate  balance 
for  which  the  Jury  set  up  a  lien,  to-wlt,  92,- 
591.63.  the  sum  ot  9553.41  must  be  the  pro- 
portion of  the  balance  found  to  be  due  for 
extra  wrtrkand  material;  and,  a<!i  already 
said,  the  verdict  was  to  this  extent  im- 
proper. We  therefore  reverse  the  Judgw 
ment  in  this  case,  nnless  the  defendants  In 
error  will  write  off  and  discharge  their 
special  Hen  for  the  9553.41.  If  they  will  do 
this  within  30  days  after  the  Judgment  ot 
this  court  is  made  the  Judgment  of  the  su- 
perior court  the  case  will  stand  affirmed. 

4.  As  to  the  Ist,  2d,  and  3d  grounds  of 
the  motion,  which  are  the  usual  ones  that 
tbe  verdict  la  contrary  to  law,  evidence. 
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etc.,  we  win  say  that  the  orldence  appears 
to  be  conflicting  apun  the  polntH  made  In 
thepleadingB;  and,  the  trial  Judge  being 
aatisfled  with  tho  finding  ol  the  jury  npon 
these  Issues,  \re  vrill  not  Interfere  with  his 
discretion  iu  orerraiing  the  motion  on 
these  grounds.  Jodgment  revened,  with 
direction. 


iRViN  et  al.  V.  Geeoory  et  «/. 
(Supreme  Court  of  Georgia,   Feb.  7,  1891.) 

Adoption  or  School  Law — Taxation — Ikjuno- 
nOV  BLSOnONB  —  NON-RaBIDBin  Fdpils— 
Cbabob  for  Tuitiok— CoNSTiTunoNAi.  Law. 
1.  A  majority  of  the  complainaats  haTln^ 
voted  in  favor  of  the  approval  of  the  local  school 
law  now  in  qaestion,  and  all  of  them  haviD?  ao- 
qniesced  la  the  result  of  the  election  until  after 
a  school  was  estahlished  and  put  into  operation, 
the  Jndge  was  warranted  in  denying  an  mterloo- 
utory  injunction  to  restrain  the  collection  oC  a  tax 
authorized  by  the  local  law  and  levied  thereun- 
der for  supEwrtinff  the  publle  school  system  pro- 
vided for  by  said  law.  Any  inflrmlty  In  the 
law  or  Id  the  election  was  as  good  cause  for  en- 
Joinlog  the  establishment  of  the  schools  before 
the  expense  was  incurred  as  it  would  be  now  for 
arresting  the  collection  of  revenue  with  which  to 
defray  the  expense. 

5.  The  general  rule  Is  that  p(rovlslons  in  a 
■tatate  for  advertising  a  proposed  election  are 
mandatory  unless  the  time  and  plaoe  of  such 
election  are  fixed  by  the  legislature,  yet  where 
the  adrertisement  prescribed  was  publication  once 
a  week  for  four  weeks,  and  the  last  publication 
was  Inadvertently  omitted,  hat  the  other  three 
were  daly  made,  the  omission  may  be  toeated  as 
a  mere  Irr^ularity  if  more  than  two-thirds  of 
the  Qualified  voters  actually  voted,  and  if  the  re- 
sult has  been  acquiesced  in  until  after  action  has 
been  taken  on  the  faith  thereof  by  which  sub- 
stantial rights  have  arisen. 

8.  In  a  local  statute  authorizing  the  establish- 
ment of  public  schools  in  a  town  a  provision  that 
the  local  board  may  admit  pupils  not  residents 
of  the  town  on  such  terms  as  the  board  may  pre- 
scribe is  not  to  be  oonstmed  as  allowing  the  board 
to  prescribe  terms  which  would  cast  upon  the 
town  or  its  inlwbitants  any  part  of  the  expense 
of  educating  non-resident  pupils.  Such  pupils 
cannot  be  received  at  a  less  rate  per  scholar  than 
the  Inhabitants  of  the  town  pay  by  taxation  for 
their  children,  nor  can  they  be  received  at  all  to 
the  exclusion  of  resident  children  who  would 
otherwise  attend. 

4.  In  so  far  as  municipal  publlo  schools  per- 
form the  functions  of  common  schools,  they  must 
be  free  to  all  the  children  of  the  municipality 
Just  as  the  common  schools  in  general  are  to 
all  children  of  the  state.  This  reanlts  troia  the 
scheme  of  the  constitution  in  regard  to  publio 
schools.  It  follows  that  the  action  of  an  inci- 
dental fee  to  be  paid  by  each  and  every  pupil  as 
a  oondition  of  admission  into  the  public  schools 
of  a  town,  though  constitutional,  as  applied  to 
non-resident  pupils,  would  be  imconstitutional  if 
i^lied  to  resident  impils  also. 

6.  The  main  purpose  of  a  statute  passed  by 
thegeneral  assembly,  and  approved  bytwo-thirds 
of  the  qualified  voters  of  a  given  town,  being  to 
establish  and  maintain  a  system  of  public  schools 
Id  and  for  said  town,  an  unoonstdtutlonal  re- 

Jiuirement  therein,  which  exacts  an  incidental 
be  annually  of  all  pupils,  thereby  including  res- 
ident as  well  as  non-resident  pupils,  will  not 
necessarily  vitiate  the  whole  statute,  if,  as  mat- 
ter of  fact,  the  means  otherwise  provided  for  es< 
tahllshing  and  maintaining  the  schools  are  suffi- 
cient for  the  purpose,  the  law  can  have  efteot, 
notwlthstandtng  the  sallareof  the  Iwlslative  and 
the  popular  Intent  touching  the  nniversalily  of 
the  requirement  for  the  payment  of  incidental 
fees. 

6.  Administrative  acts  on  Oie  part  of  the  lo- 
aal  board  of  ednoation,  even  If  enonow  or  wrong- 


ful, and  amenable  to  propv  remedial  proceed- 
ings, furnish  no  cause  for  enJoiDing  the  coUeo* 
tion  of  a  school  tax  legally  assessed. 
{SyUainu  by  the  Court.) 

Error  from  snperlor  cuort,  Stewart 
county;  Fort,  Judge. 

Steed  &  Wimberiy^  J.  L.  WSmbeiiy,  and 
Sartison  &  Pettplea^  for  plaiotllta  In  error. 
B.  F.  Watts  and  Uttle  &  Wimbisb,  for  de- 
fendants in  error. 


Bleceley,  C.  J.  1.  The  elocti«D  was 
Iield  on  the  19th  day  olJuIy.  1890.  This 
bill  was  filed  on  the  2Uth  of  October,  1890. 
In  the  meaii  time  the  local  board  of  eda- 
catlOQ  provided  for  by  the  act  bad  gone 
to  work,  established  and  opened  a  school, 
and  the  school  had  been  In  uetoal  opera- 
tion for  aboat  six  weeks  betfore  any  steps 
were  taken  by  the  complainants  to  have 
the  election  declared  Illegal.  More  than 
hair  of  them  had  voted  in  the  election  in 
(avor  of  the  school  law,  and  all  of  them 
acquiesced  In  the  result  uatll  aftera  school 
had  been  organised  and  pat  to  work. 
This  Involved  expense,  and  the  complain- 
ants stood  by  and  permitted  the  exi>ense 
to  be  Incurred,  when  full  diligence  on  their 
part  in  making  an  application  for  In- 
junction would  have  raised  the  ques- 
tion which  They  now  tteek  to  make  in  time 
to  have  put  the  question  on  Its  own  mer- 
its, nncomplicated  with  the  conseqaences 
of  delay  in  making  It.  Under  these  clr- 
cuniHtances  the  indge  was  warranted  In 
denying  a  preliminary  or  interlocntofT'  In- 
junction on  the  application  of  these  com- 
plainants, who  sue,  not  in  behalf  of  the 
citizens  of  the  town  generally,  but  lor 
their  own  separate  benefltand  protection. 
If  they  have  any  good  caose  for  enjoining 
the  collection  of  the  tax  that  canse  would 
have  been  equally  good  for  enjoining  the 
establishment  and  opening  of  the  school 
at  the  expense  of  the  town, — an  expense 
which  they  musthave known  was  Incurred 
with  the  expectation  that  a  ia.x  would  be 
Imposed  to  defray  it.  In  the  view  of  a 
court  ot  equity  it  would  nof  be  altogether 
conscientious  for  citizens  of  a  town  to  ac- 
quiesce In  the  establishment  of  a  publle 
school  system  for  the  benefit  ot  the  town 
until  that  benefit  had  been  seenred,  and 
then  object  to  contribute  their  pro  rate  of 
taxa  tion  necessary  to  defray  Its  expenses 
for  the  first  year.  Kspeclally  is  this  true 
of  most  of  the  complainants;  for  they  not 
only  acquiesced,  but  took  an  active  part 
by  their  votes  In  causing  a  public  school 
system  tobe  adopted.  That  the  objection 
now  urged  against  the  tax  might  as  well 
have  been  urged  against  the  creation  of 
the  municipal  obligation  rendering  the 
tax  necessary,  see  Hudson  v.  Marietta,  M 
Qa.  286;  County  ol  Dougherty  v.  Boyt,  71 
Qn.  4S4;  Gavin  t.  City  of  Atlanta,  (Qa,) 
12  8.  E.  Rep.  262;  Orampton  v.  Zabriskie, 
101  U.  8.  601,  609;  Howell  v.aty  01  Peoria. 
90  111.  104;  1  Dill.  Mun.  Corp.  (4th  £d.)  |197 
et  Beq.;  Cooley,Tax'n.764.  Of  the  thirteen 
complainants  one  Is  a  woman,  and  had 
no  vote  In  the  election,  and  another  Is  a 
roan  who  voted  against  the  measure;  but 
thesetwo  have  linked  thelrfortunes  In  this 
bill  with  the  other  complainants,  seven  of 
whom  voted  In  favor  ot  the  approval 
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tbe  local  law  aathurlilDK  the  establish- 
ment of  the  school. 

3.  Perhaps  what  we  have  already  said 
would  be  enongh  to  dispose  of  the  case  In 
0o  far  as  ttan  element  of  Interlocntory  In- 
Innction  isconcemed ;  bnt  as  we  have  held 
It  ap  fora  consiilerBble  time  for  the  pur* 
pose  of  dealfug  with  It  In  a  broader  and 
more  comprebenalve  way,  we  shall  express 
oar  opinion  upon  sereral  ul  tbe  points  in 
eoDtroTeray  argoed  at  tbe  bar,  and  on 
which  a  decision  was  invoked.  Did  the 
vant  of  astrlct  compliance  with  tbe  terms 
of  the  statute  In  ad  rertiftlng;  the  election 
render  tbe  election  vuld?  The  conatltn- 
tional  provision  under  whlcb  tbe  act  was 
passed  reads  as  follows:  "Aathnrlty  may 
be  j^ranted  to  counties  upon  tbe  recom- 
mendation of  two  grand  Juries,  and  to 
municipal  coniorationB  on  tbe  recom- 
mendation of  The  corporate  anthority,  to 
establish  and  maintain  public  schoolR  In 
their  respective  limits  by  local  taxation: 
but  no  such  local  lawsahall  take  effect  un- 
til the  same  shall  have  been  submitted  to 
a  vote  of  the  qualified  voters  In  each  conn- 
ty  or  m  onlcipal  corpora  tlon ,  and  approved 
a  two-thirds  rote  of  persons  qoallfled 
to  vote  at  such  election ;  and  the  general 
assembly  may  prescribe  who  shall  vote  on 
sacb  queetion."  Code,  $  5307.  The  pro- 
vlRion  in  the  act  of  18S9.  (pages  1805,  vm.) 
under  which  the  election  was  held,  reads 
thus:  "This  act  shall  be  submitted  to  an 
Section  (or  approval  or  disapproval  by 
tne  qaallfled  voters  of  tb<t  town  of  Lamp- 
kin  ;  said  election  to  take  place  on  such 
day  as  tbe  mayor  and  coiSncll  may  deter* 
mine,  notice  of  wblch  election  shall  tm 
given  by  tbe  ma^or  of  said  town  by  pub- 
lication in  any  newspaper  published  In  tbe 
town  of  Lnmpkln  once  a  week  for  four 
weeks  previona  to  the  day  of  election. 
Those  favoring  public  schools  shall  have 
printed  or  written  on  their  ballots,  *  For 
pabUe  schools,'  and  those  opposing  shall 
have  printed  or  written  on  their  ballots, 
'Against  public  schools.'  That  said  elec- 
tion shall  be  held  in  the  same  manner  as 
elections  for  mayor  and  council  of  the 
town  of  Lumpkin  are  held,  and  all  those 
qaallfied  to  voteat  an  election  of  mayor 
and  cooDcll  of  sold  town  shall  be  permit- 
ted tu  vote  at  the  Section  herein  provided 
lor.  Tbe  managers  of  sakl  election  shall 
certify  the  number  of  votes  cast  'for  pub- 
lic schools  *  and  'against  public  schools*  to 
tbe  mayor  and  council  of  said  town  of 
Lumpkin,  and  If  two-tblrds  of  tbe  quali- 
fied voters  of  said  town  shall  vote  *for 
pablle  spools*  tbe  mayor  of  said  town 
shall  so  declare  In  writing,  and  publish 
bis  said  declaration  once  in  any  news- 
paper pnblfsbed  in  said  town,  and  apua 
said  publication  this  act  shall  take  effect 
and  be  of  force,  and  tbe  public  schools 
therein  provided  for  shall  be  put  In  oper- 
atiun  as  soon  as  deemed  practicable  by 
said  board  of  education  of  tbe  town  of 
Lnropkin."  The  election  was  advertised 
In  tbe  proper  newspaper  for  a  period  of 
four  weeks  before  tbe  day  of  election,  bat 
there  was  an  omission,  which  seems  to 
have  been  altogether  casual  and  unde- 
signed, to  Insert  It  In  tbe  Issue  of  tbe  last 
week  of  the  four;  that  Is, It  was  pnbllsfaed 
cmcc  A  week  tot  tbres  weeks,  bnt  in  the 


fonrth  week  It  failed  to  appear.  There 
was  thus  a  literal  departure  from  tbe  re- 
quirement of  the  statute;  for,  though  no- 
tice was  (riven  four  weeks.  It  was  not  given 
by  publication  once  a  week  for  fonr  weeks 
previous  to  the  day  of  thf  election.  When 
the  time  and  place  of  an  election  are  fixed 
by  law,  the  requirement  of  notice  Is  direct- 
ory; but  when  they  are  not  so  fixed,  and 
tbe  duty  of  fixing  them  Is  committed  to  a 
municipal  body,  what  the  statute  pre* 
scribes  as  to  the  giving  of  notice  Is  mnn- 
datorj.  This  Is  a  general  rule.  Paine, 
Elect.§S85;  lDlll.M«n.Corp.|197;  Cooley. 
Const.  LI m.  759  ;  6  Amer.  &  Eng.  Enc.Law, 
297  et  seq.  The  town  of  Lumpkin  Is  not  a 
large  one,  and  there  is  every  probability 
that  tbe  election,  although  not  advertised 
with  strict  regularity,  was  known  to 
every  Inhabitant  Interested  in  tbe  question 
except  one,  whose  affidavit  Is  In  tbe  rec- 
ord. More  than  twu-thlrds  of  the  quali- 
fied voters  actually  voted ;  and  such  was 
their  unanimity  In  favor  of  the  measure 
that  only  one  vote  was  cast  against  It. 
The  rule  of  our  Code  (section  4,  par.  6)  is 
that  a  substantial  compliance  with  stat- 
utory requirements,  especially  on  the  part 
of  pobllc  officers,  will  suffice.  Where  it 
affirmatively  appears,  as  it  does  here, 
that  the  results  of  notice  have  been  real- 
ised as  to  tbe  great  body  of  tbe  voters, 
we  feel  warranted  In  concluding  that  the 
publication  In  this  Instance  for  fonr  weeks, 
though  there  was  an  omission  of  one  In- 
sertion, was  a  Bubstantlal  compliance 
with  the  terms  of  the  act.  Tbe  purpose 
of  thenoticewas  to  make^generally  known 
tbe  time  and  place  of  election.  This  was 
as  fully  accomplished  In  tbe  present  case 
as  It  was  In  Wheat  v.  Smith,  60  Ark.  266, 
7  S.  W.  Rep.  161.  Tbe  law  Involved  In  that 
case  required  two  modes  of  advertising 
tbe  election,  one  of  which  was  wholly 
omitted ;  nevertheless  the  election  was  ap> 
held.  In  Sfcatev.  Echols.  (Kan.)  20  Pac. 
Rep.  528,  tbe  vote  was  not  full,  and  one  ot 
the  modes  of  advertising  having  t>een 
omitted,  tbe  election  was  held  Invalid. 
In  each  of  these  cases  we  think  tbe  sub- 
stance of  the  matter  was  regarded,  and 
rightly  so.  If  In  the  present  case  all  those 
who  tailed  to  vote  bad  appeared  and 
voted  there  could  not  by  any  possibility 
have  been  any  cbange  in  the  resalt  of  the 
election,  even  had  tbe  absentees  all  voted 
one  way.  Their  votes  wonld  have  count- 
ed for  nothing  on  the  final  result.  To  suf- 
fer tills  election  to  be  overthrown  upon  su 
slight  a  ground  as  tbe  casual  omission  of 
one  insertion  of  the  notice  In  the  news- 
paper wonld  be  to  sacrifice  substance  to 
mere  form.  We  might  be  obliged  to  do 
this  if  tbe  election  bad  been  attacked  be- 
fore anything  substantial  bad  been  done 
upon  the  faith  of  it.  In  MIze  v.  Speight, 
82  Oa.  397,  9  S.  E.  Rep.  1(^,  there  was  an 
oniiHSlnn  to  advertise  In  strict  conformity 
with  tbestatute  relating  to  the  stock  law, 
and,  tbe  question  not  being  made  nntn 
after  the  law  had  bvea  treated  by  the  clti- 
sens  In  consequence  of  the  election  as  ope^ 
atlve,  this  court  held  that  tbe  omission 
was  a  mere  Irregularity.  In  Bowen  v. 
Mayor,  etc.,  79  Ga.  T09,  4  S.  E.  Kep.  1B9, 
the  application  forlujunctlonwas  prompt- 
ly made  before  the  election  had  been  acted 
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on  to  the  Injury  of  any  one.  and  thenllnfl; 

here  WEB  that  the  Injunction  ought  to  be 
f^ranted.  There  1b  no  duubt  that  mere 
irregularities  in  executing  tawe  touching 
taxation,  public  money,  and  public  Indebt- 
ednesB  ought  to  count  (or  much  where 
they  are  complained  ot  promptly  and  prop- 
er^; but  where  they  are  acquieHced  in  un* 
til  injury  would  be  done  by  recognlcinK 
them  as  fatal  they  sboald  have  no  force 
or  Influence  upon  the  BubBtantlal  rights  ot 
partieB  litigant.  They  are  then  within  the 
spirit  of  ourgenerai  law  touching  elections, 
which  declares  that  "no  election  shall  be 
defeated  for  non-compliance  with  the  re- 
<)uirementBot  the  law.U  held  at  the  proper 
tlmeand  place  by  persons  qualified  to  hold 
them,  If  it  is  not  shown  that  by  that  non- 
compliance the  result  is  different  from 
what  It  would  have  l>een  had  there  been 
proper  compliance. "   Code,  §  IS84. 

3.  ABto  the  couBtltutionallty  of  the  lo- 
cal act  there  can  be  no  doubt,  bo  far  as  itB 
main  features  are  concerned.  Were  it  un- 
constitutional in  itn  provisions  relating  to 
admitting  pupils  who  are  not  resident  of 
the  town,  those  provisions  would  fail,  but 
this  would  not  Interferewitb  tbe  general 
flcherae  of  the  law.  We,  however,  think 
that  under  u  proper  construction  and  ad- 
mlnlBtratlon  of  the  act  It  is  not  unconsti- 
tutional In  this  respect.  The  act  certainly 
does  not  contemplate  that  non-residents 
are  to  be  educated  at  the  expense  of  the 
tax-payers  of  the  town.  The  power  given 
to  the  board  of  education  to  fix  the  terma 
is  not  a  power  to  be  exercised  so  as  to 
work  that  result.  No  terms  can  be  fixed 
which  will  make  the  expense  to  non-resi- 
dentB  less  per  scholar  than  tbe  expense  per 
scholar  to  the  tax-payers  of  the  town  tor 
supporting  tbe  school.  In  other  words, 
non-residents  are  at  least  to  pay  for  their 
own  tuition,  and  the  people  of  the  town 
are  not  to  be  burdened  as  tax-payers  with 
any  part  of  the  same.  The  board  can  put 
terms  upon  non-residents  which  will  make 
their  tuition  a  Bource  of  revenue  to  the 
school,  but  cannot  allow  terms  which  will 
maiieitan  expense  upon  the  inhabitants 
of  the  town.  If  the  power  has  not  been 
thus  construed  heretofore  it  must  be  bu 
construed  hereafter,  aa  this  Is  theonly  con- 
fltractlon  which  the  local  act, In  thellghtof 
general  principles,  will  bear.  The  board 
must  exclude  all  non-residents  who  fail  to 
contribute asmuch  perscholarfpr  the  non- 
resident children  as  the  tax-payers  of 
Lumpkin  contribute  per  scholar  to  edu- 
cate the  children  of  the  town.  Further- 
more, the  board  would  have  no  power  tu 
admit  non-residentsat  all  to  tbe  exclnsiou 
of  any  resident  applicant  for  tuition.  It 
would  only  be  to  unoccupied  seats  in  the 
school  that  non-reeidenta  could  be  admit- 
ted, and  they  could  remain  only  so  long  as 
their  seats  were  not  called  fur  by  or  on  be- 
half of  resident  pupils.  The  sufficiency  of 
the  title  of  tbe  act  to  cover  all  its  provis- 
ions Isdlsputed,  but  therelsno  ground  for 
this  contention.  Hope  v.  Gaineavilie,  72 
Ua.  24«. 

4.  One  provision  in  the  sixth  section  of 
the  act  is  clearly  unconBtitutlonal.  if  taken 
in  thetull  breadth  ot  Its  letter.and  applied 
to  the  children  of  the  town  as  well  as  to 
loo-resldent  pupils.  It  reads  as  lollowa : 


"Tbe  said  board  of  education  shall  require 
each  child,  upon  entering  said  schools,  to 
pay  to  said  board  an  incidental  fee  of  not 
less  than  five  dollars  nor  more  than  ten 
dollars  per  scholastic  year,  and  that  no 
child  shall  attend  said  schools orenjoy  the 
benefit  thereof  in  any  manner  until  the  re- 
quired lee  is  paid :  provided,  that  said 
board  may  require  said  Incidental  fee  paid 
in  quarterly  Installments. "  A  public 
school  system  from  which  resident  pupils 
can  be  excluded  because  they  are  unable 
or  unwilling  to  pay  for  admiasion  is  not 
thesj'stem  contemplated  by  the  constitu- 
tion. As  will  appear  from  the  extract 
quoted  under  tbe  second  head  of  this  opin- 
ion,authority  maybe  granted  toeatablleh 
and  malntalD  public  schools  by  local  tax- 
ation. There  is  no  hint  in  the  conetitu- 
tlon  that  these  schools  are  to  be  open  to 
persons  who  pay,  and  closed  against  tliose 
who  do  not  pay.  So  to  treat  them  would 
put  them  out  of  harmony  with  tbe  com- 
mon school  system  of  the  stale  provided 
for  in  a  precedingparagraph  of  the  consti- 
tution, (Code,  g  52U4,)  as  to  which  the  con* 
stitution  expressly  declares:  "Tbeaehools 
shall  be  free  to  all  children  of  tbe  state,  but 
separate  schools  shall  be  provided  for  the 
white  and  colored  races."  There  can  be 
no  doubt  that  municipal  public  8choula,ln 
BO  far  as  they  perform  the  functions  of 
common  schools,  are  to  be  free  to  the  chil- 
dren of  the  municipality,  Jiut  as  tbe  ordi- 
nary common  acbools  are  free  to  the  chil- 
dren of  the  state;  and  that  the  public 
schools  contemplated  by  the  local  statute 
for  the  town  of  Lumpkin  were  intended  to 
perform  the  functions  of  common  schouls. 
is  shown  by  the  fact  that  the  local  board 
of  education  la  anthorlsed  bythestatate 
to  receive  and  disburse  the  pro  r&ta  share 
of  tbestate school  fund forStewart  county 
for  each  child  attending  tbe  scbool  estab- 
lished by  the  board.  It  follows  that, 
were  It  necessary  to  save  the  cootltntlon- 
allty  of  the  local  act  aB  a  whole.  It  wonld 
be  Incumbent  upon  the  courts  to  construe 
the  requirement  that  each  child,  upon  en- 
tering tbe  schools,  is  to  pay  an  incidental 
fee,  and  that  no  child  shall  attend  said 
schools  or  enjoy  the  benefit  thereof  until 
the  fee  Is  paid,  as  applying  to  non-realdent 
children  only.  So  construed,  the  require- 
ment can  have  effect,  whereas,  by  takine 
the  language  In  its  broad  and  moat  com- 
prehensive sense,  it  would  militate  with 
the  constitution. 

6.  Itlssnggested, however, thattbeiegls- 
lature  having  plainly  declared  thafUie 
Bald  board  of  education  shall  require  each 
child,  upon  entering  said  schools,  to  pay 
to  said  board  an  Incidental  fee  ot  not  lees 
than  five  dollars  nor  more  than  ten  dol- 
lars per  scholastic  year,  and  that  no  child 
Bhall  attend  said  schfiols  or  enjoy  the  ben- 
efit thereof  in  any  manner  until  the  re- 
quired feels  paid,"  and  the  people  of  the 
town  having  voted  upon  and  approved 
the  act  with  these  words  In  it,  the  whole 
act  is  vitiated  because  tbe  provision,  In  Its 
comprehensive  and  obvious  sense,  is  un- 
constitutional.  It  Is  altogether  probable 
that  both  the  legislature  and  the  people 
intended  the  proviBlon  to  betaken  and  un- 
derstood literally;  but  it  Is  a  well-estab- 
lished principle  that,  unless  tbe  main  par- 
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poM  of  a  Btatate  is  affected  by  the  nncon- 
stitntfoDBJlty  of  a  particular  provlaion, 
ttae  whole  act  la  aot  thereby  d^eated.  We 
think  this  rule  appHeii  as  well  to  atatatea 
sabmltted  to  the  people  tortheir  approval 
as  to  any  other  acts  of  the  legislature.  In 
Robiason  t.  Bid  well.  23  Cal.  3»2,  It  was 
said :  **  But  If  the  vote  ot  the  people  could 
be  considered  as  the  act  of  legislation  the 
reaalt  would  be  the  same.  We  must  in 
that  ease  apply  the  same  considerationa 
to  determine  the  validity  of  a  law  passed 
by  a  direct  vote  of  the  people  that  are  ap- 
plicable to  determine  the  validity  of  a  law 
passed  by  the  legiBlatore."  We  think  this 
sound  doctrine,  notwithstanding  It  may 
be  supposed  to  beln  conflict  with  the  view 
of  the  supreme  conrt  of  Ohio  as  manifest- 
ed in  State  t.  Commissioners,  6  Obi4>  St. 
497.  It  seems  to  ns  that  when  the  people 
are  called  in.  whether  by  the  conatitDtion 
or  by  a  statute,  to  assist  In  the  act  of  leie- 
Islation,  the  resulting  statutory  provis- 
ions must  be  tested  by  the  same  mles  as . 
apply  to  the  enactments  of  the  ordinary 
l^lslative  power.  Whatevercan  be  treat* 
ed  as  Don-essentlal  in  a  statute  passed  by 
the  GoneiUTent  votes  of  the  senate  and  the 
honae  »f  repreemtatlTM,  and  approved  by 
tbe  {coventor,  can  be  so  treated  when  en- 
acted into  a  valid  law  by  the  additional 
concurrence  of  tbe  people  to  be  affected 
thereby.  Tbe  question,  then,  is  whether, 
grauting  that  the  legislative  purpose 
must  fall  as  to  exacting  an  annual  inci- 
dental fee  from  all  children  of  the  town  of 
liUmpkio  attending  the  schools, tbe  whole 
system  of  public  Bcb«>ols  tor  the  town  ot 
Lumpkin  must  be  defeated.  There  can  be 
no  doubt  that  the  main  purpose  of  the 
statute  was  to  have  and  maintain  the 
•choola.  If,  therefore,  they  can  be  had 
and  maintained  without  the  aid  of  this  fee, 
ttae  main  purpose  can  be  made  effectual ; 
otberwlse  It  cannot.  Ttae  statute  denomi- 
nates tbe  fee  In  question  as  Incidental,  and 
«Titlently  does  not  look  to  it  in  other  than 
an  Incidental  way  as  a  fund  for  the 
support  of  the  schools.  On  the  contrary, 
it  authorises  fflualcipal  taxtlon  for  that 
purpose  annually,  not  to  exceed  one-half 
of  one  oer  cent,  on  all  the  property  in  the 
town  subject  to  taxation.  In  addition  to 
tbla.  It  devotes  ttae  pro  rata  share  ot  the 
state  school  fund  lor  ttae  county  to  the 
Kenesnl  object  of  establishing  and  matn- 
tainlns  the  schools.  Whether  these  sources 
vf  rnrenue  will  be  sufficient  to  uphold 
and  execute  the  main  purpose  of  tbe  act 
Is  a  question  of  fact,  rather  than  of  lew; 
tmt  we  see  nothing  on  tbe  face  of  the  act 
ItaeU  to  negative  their  sufficiency,  or  to  in- 
dicate that  tbe  provision  relating  to  the 
Incidental  fee  was  so  essential,  either  In 
the  legislative  or  the  popular  mind,  as  to 
warrant  the  conclusion  that  the  school 
system  provided  fnr  by  the  act  would  not 
have  been  adopted  in  Its  main  features  If 
the  l^slature  or  tbe  people  had  foreseen 
that  the  fee  could  not  be  constitutionally 
«xacted  from  resident  children.  This  be* 
ins  *o,  ttae  unconstitutionality  of  the  com- 
prebenslre  languageused  by  the  act  touch- 
ing tbe  incidental  fee  does  not  vitiate  the 
wbckle  act,  but  Is  to  be  rejected,  or  rather 
restricted  in  its  operation,  as  we  have 
above  Indicated.   Warren      Sfayor,  etc.* 


2  Uray,  84;  R^lroad  C!o.  v.  State,  29  Ala. 
678;  Boblnson  v.  Bid  well,  ^3  Cal.  879; 
Cooley.  Const.  Lim.  209  et  seq.;  Sutb. 
St.  Const.  S  169  et  seq. 

6.  Mere  administrative  acts  on  the  part 
of  the  local  board  of  education  are  com- 
plained of,  but  it  la  enough  to  say  of  these 
that  they  furnish  no  cause  for  enjoining 
the  collection  ot  the  school  tax.  If.  as 
public  functionaries,  the  board  fail  to  exe- 
cute tbeir  duties  conformably  to  law,  tbe 
remedy  is  not  to  cut  oft  their  supply  ot 
money  by  enjoining  lawful  taxaton  or  tbe 
collection  ot  taxes  legally  assessed,  but 
someotherappropiiate  proceeding.  Thrae 
was  no  error  In  denying  the  injunction. 

Judgment  affirmed. 


BuBNS  et  aJ.  V  Lewis. 
(SupreTM  Cowt  of  Georgia.  Feb.  7,  1801.) 

DiTORCS  —  FrOPBBTT  OV  HU8BAin>  —  JUDGIIBNT— 

Rights  op  Wifb  ih  Hombbtbad  —  Attachment 

or  HOMBSTBAS — SaLB  rOB  TaXBB  —  IB90INQ  Fl. 

Fa. 

1.  Where  in  a  suit  for  divorce  the  verdiat  of 
the  second  Jury  finds  in  favor  of  a  total  divorce, 
and  expressly  disallows  anjChing  far  alimony  to 
the  wife,  the  husband's  property  embraced  in 
the  schedule  filed  with  the  divorce  proceedings 
remains  his  property  Just  as  though  the  jury  had 
disposed  of  It  by  awarding  it  to  him;  ana  this 
is  true  whether  any  Judgment  or  decree  has  been 
entered  upon  the  verdict  or  not. 

9.  By  the  constitution  of  1868,  In  suits  foi 
divorce  the  tnoction  of  regnlatlag  the  rights  and 
disabilities  of  the  parties  devolved  on  the  Jur^ 
rendering  the  final  verdict,  subjet-t  only  to  s 
power  of  revision  by  Uie  court.  A  final  verdict 
In  favor  of  a  total  divorce  was  sufficient  to  dis- 
solve the  marriage,  though  it  was  silent  as  tc 
rights  aud  disabilities,  and  though  no  Judgment 
declaring  the  marriage  dissolved  was  actually 
entered  np;  the  verdict,  so  far  as  appears,  not 
having  been  set  aside  or  interfered  with  by  the 
conrt 

8.  On  the  dissolution  of  a  marriage  by  total 
divorce  the  wife  ceases  to  be  a  member  of  the 
husband's  family  as  eflectoally  as  If  she  were 
dead.  Bfae  is  therefore  no  longer  a  beneficiary 
of  a  homestead  set  apart  in  his  property.  Her 
right  to  use  or  enjoy  the  property  as  a  homestead 
terminates  nith  tne  expiration  of  the  coverture. 

4.  Where  a  creditor  seeks  to  charge  home- 
stead property  as  such  the  proceedings  must  con- 
form snbstautlally  to  remedies  enforceable  against 
trust-estates.  A  trust^estate  Is  not  subject  to  at- 
tachment OQ  the  groond  that  tiie  tmstee  la  a  non- 
resident of  tbestate;  ntv  Is  an  allied  homestead 
subject  to  attachment  as  such  on  the  ground  that 
the  owner  is  a  non-resident.  In  this  case  there 
was  QO  debt  other  than  one  contracted  by  a  for- 
mer beneficiary  alter  tbe  homestead  had  deter- 
mined. The  Judgment  founded  on  an  attach- 
ment for  such  a  debt  was  void  on  the  face  of  tbe 
proceedings,  and  a  sale  under  it  passed  no  title. 

6.  One  In  possession  of  r^  estate  under 
color  of  title  and  claim  of  right  Is  subject  to  be 
assessed  for  the  taxes  accruing  thereon  pending 
such  possession,  and  If  such  person  allows  the 
premises  to  be  assessed  and  sold  for  taxes  as  the 
property  of  a  fbnn«:  occupant,  who  has  neither 
title  nor  possession,  such  sale  being  made  under 
a  general  fi.  fa.  in  personam  not  specifying  any 
putioQlar  property  to  be  seized,  he  cannot 
strengthen  hiB  Utle  by  purchasing  at  such  sale, 
or  from  the  pnroiiaser  at  Uiat  sale.  Any  pur- 
chase so  made  by  one  subject  to  assessment  will 
be  treated  as  merely  paying  Uie  taxes  or  redeem- 
ing the  property. 

(a)  Sundry  obse/vations  on  the  proper  mode  of 
issuing  tax  ft.  fas.  where  the  owner  of  realty  As- 
sessed is  unknown  or  donbtfnL 
CSi/Uobut  bv  the  CowrL) 
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Error  from  superior  conrt.  Pulton  coan- 
ty;  Mabsball  J.  Clabkr,  Jadge. 

Geo.  F.  Fry  and  F.  A,  Arnold^  for  plain- 
tlfla  in  error.  BWyar  A  Bn:  and  Broytea 
4k  SonSf  tor  defendant  In  error. 

BL.BCKLET,  C.  J.  A  Rreat  man^  Kroanda 
are  embraced  In  the  mutton  for  a  new  tri- 
al. Severally  and  collectively  tbey  raiee 
the  general  question  whether  the  cunrt 
erred  in  overrnllnK  the  motion.  There  are 
controlling  elemcnta  of  the  case  which 
will  enable  us  to  decide  this  K^neral  qnes- 
tlon  without  discusslna;  separately  the 
grounds  of  the  motion  In  detail.  The  con- 
clusion at  which  we  have  arrived  is  that, 
though  errors  were  committed  on  the  tri- 
al, none  of  them  were  of  such  a  character 
as  to  warrant  the  court  below,  or  this 
conrt.  In  setting  aside  the  rerdict. 

1.  For  the  sake  of  clearness  wesball  first 
consider  the  right  of  Lewis  to  recover  In 
his  complaint  for  land  in  the  nature  of 
ejectment  against  Mrs.  Lewis,  irrespective 
of  the  claim  of  Mrs.  Burns.  The  premises 
in  controvera>  consisted  of  aparcelof  iaad 
fronting  108)4  feet  on  Emma  street,  and 
running  back  (same  width)  IS5%  feet  to 
D'AWlgny  street,  the  same  being  lot  No.  25 
in  the  subdivision  of  the  Loyd  property, 
in  the  city  of  Atlanta,  and  containing  a 
half  acre,  more  or  less.  The  action  was 
brought  in  September,  1874.  Did  Lewis, 
the  plaintiff,  have  title  and  the  right  of 

Suaseesion  at  that  time  as  against  Mrs. 
ewls,  the  defendant  in  the  action?  The 
lot  was  conveyed  to  Lewis  in  1808.  while 
these  parties  were  husband  and  wife.  On 
the  10th  of  April,  1869,  she  applied  for  It  to 
be  set  aside  as  a  homestead,  reciting  that 
the  family  of  Lewis  consisted  of  himself, 
herself,  and  one  child.  The  application 
also  recited  the  deed  by  which  Lewis  ac- 
quired title,  and  stated  that  she  applied 
lor  exemption  ol  the  property  as  a  uome- 
Btead  because  he  failed  and  refused  to  do 
BO.  After  r^nlar  proceedings  by  survey, 
plat,  etc.,  the  homestead  was  approved 
by  the  ordinary  on  the  26th  of  April,  1869. 
This  was  done  pending  a  suit  for  divorce 
which  had  been  brought  by  Mrs.  Lewis 
against  Lewis  upon  ttaesameday  on  wtaich 
her  application  tor  homestead  was  filed. 
The  first  verdict  in  the  divorce  anit  was 
rendered  at  the  April  term, 1871.  The  date 
of  the  second  verdict  does  not  appear  in 
the  transcript  of  the  record,  but  from  di- 
vers facts  it  is  raanifeet  that  the  second 
verdict  was  rendered  prior  to  the  com- 
mencement of  the  action  of  complaint  by 
Lewis  against  Mrs.  Lewis  for  thereeovery 
of  the  premises.  Neither  of  the  verdicts 
makes  mention  of  any  child  or  children, 
BUd,  08  there  is  no  such  reference  elsewhere 
In  the  record  other  than  in  the  application 
for  homestead,  the  presumption  Is  that 
the  child  if  any,  had  died  before  the  par- 
ents were  divorced.  Bhould  the  fact  be 
otherwise,  the  rights  of  the  child  underthe 
homestead  proceedings  will  not  be  affect- 
ed by  the  result  uf  this  litigation.  Its  lifb 
or  death  may  therefore  be  treated,  and 
was  treated  below,  as  immaterial  to  a 
right  disposition  of  the  present  controver- 
sy. This  city  lot  was.  by  schedule,  em- 
braced In  the  pleadings  In  the  dlvorcesnit, 
and  thus  was  belom  the  court  lor  dlqMiai- 


tlon  by  the  eecond  Jury.  Codel868. 9S 1719* 

1721,  corresponding  to  Code  1882,  $|  1720, 

1722.  The  verdict  of  that  Jury  granted  a 
total  divorce  to  both  parties,  and  express- 
ly declared  that  no  alimony  was  to  be  eet 
apart  for  the  support  of  the  wife.  Other- 
wise  the  verdict  was  silent  as  to  property, 
but  tlie  fair  implication  is  that  the  intent 
of  the  Jury  was  that  this  lot,  which  was 
the  only  property  specified  in  the  schedule, 
was  to  be  and  remain  the  property  of  the 
husband.  The  verdict  la  to  bennderstood 
as  denying  the  wife  any  enjoyment  of  It 
after  the  marriage  was  dissolved,  and  as 
leaving  the  ownership  in  the  husband. 
Barclay  v.  Waring,  58  Ga.  86.  So  far  as 
appears,  no  Judgment  or  decree  of  the 
court  was  rradered  in  the  divorce  salt,  ei- 
ther declaring  the  marriage  dissolved  or 
making  any  disposition  ol  the  scheduled 
property.  Doubtiess  the  law  eontem- 
plaies  that  some  judgment  should  be  ren- 
dered. Indeed,  the  Code  is  express,  where 
the  verdict  disposes  of  property,  that  the 
court  shall  enter  such  Judgment  or  decree, 
or  take  such  other  steps  usual  in  chancery, 
as  win  effectually  execute  the  verdict. 
Code  1868,  §  1728;  Code  1882,  §  1724.  But 
where  the  verdict  denies  alimony  and  in  ef- 
fect leaves  the  property  unchanged  in  own- 
ership, no  Judgment  or  decree  Is  essential 
to  carry  the  verdict  into  e^t,  so  far  as 
property  rights  areconcerned.  Xnthecase 
above  cited  none  such  was  rendered,  and 
this  court  ruled  that  the  divorce  worked 
no  change  In  the  title. 

3.  After  the  rendition  of  two  verdicts  la 
favor  of  the  divorce,  was  It  indispensable 
that  a  jndgment  declaring  the  divorce 
granted  should  have  been  entered  up  in  or- 
der for  the  marriage  to  be  legally  dissolved 
and  Mrs.  Lewis  ellnilnated  from  thefamily 
of  her  husband?  This  might  have  been 
necessary  had  the  proceeding  been  gov- 
erned by  the  constitution  of  1805,  aa  was 
that  In  Clark  v.  Caaaldy,  63  Ga.  408, 64  0a. 
602.  Under  that  conatltntlon  It  devolved 
upon  the  court  to  r^ulate  tlie  rights  and 
disabilities  of  the  parties.  Irwin's  Code,  9 
4964.  But  by  the  constitotlon  of.l668  this 
function  was  lodged  with  the  Jury  render- 
ing the  final  verdict, subjectonlyto  apow- 
er  of  revision  by  the  court.  Code  187S,  % 
6116.  It  was  under  this  latter  conatltn- 
tlon that  the  divorce  suit  of  Mra.  Lewis 
against  her  husband  was  began  and  terml- 
natod.  The  final  verdict,  being  in  favor  of 
a  total  dtvorce,  admits  of  no  construction 
but  that  the  jury  intended  the  marriage 
should  be  di880lve«l,  and  we  think  the  re- 
vising power  of  the  court  contemplated  by 
theconstitutionof  1868  would  not  extend 
to  this  elemrait  of  the  verdict,  but  only  to 
any  spe<!ial  Hndtngs,  had  the  verdict  em- 
braced  any,  touching  the  rights  and  dlsa- 
blilties  of  the  parties.  The  verdict  being 
silent  as  to  the  rights  and  disabilities  ol 
the  parties,  there  was  nothing  over  which 
the  revising  power  of  the  court  could  be 
exercised.  The  onlyjudgment whfehcouUI 
have  been  rendered  was  one  declaring  a 
total  divorce.  This  being  bo,  we  think  the 
omission  to  enter  op  such  a  Judgment  was 
not  matter  of  substance,  and  that  the  le- 
gal effect  of  the  final  verdict  was  to  dis- 
solve the  marriage  /pso  Aieto.  It  may  be 
added  that  Mra.  Lewis  does-  not  contto- 
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vert  tbe  completenens  or  finality  ol  tbe  di- 
vun-e.  Id  lier  answer  to  tbe  bill  filed  by 
Lewis  In  connection  with  hl»  oriirlDBl  ault 
«i^Dsc  ber  fur  the  land  Bhe,  by  impHca- 
tiuu,  admits  that  a  decree  wue  rendered  In 
tlie  divorce  case,  fur  alie  mentions  a  decree 
by  name.  As  we  find  none,  however,  in 
tbe  record,  we  diHixwe  of  the  queation  in* 
de/iendentljr  of  her  answer. 

3.  The  disHOlutiou  uf  the  marriage  sev- 
ered Mm.  X^wls  from  the  family,  and  she 
was  no  longer  a  beneficiary  of  the  home- 
tftead.    By    the  tionstitutlun  uf  1868  her 
husband,  aa  the  head  uf  a  family,  had  tbe 
rifrht  to  a   homestead,  of  which  tbe  sole 
beneficiaries  wei-e  the  members  of  hisfaml- 
tv.   Code  1873,  §  5136.   By  statute  she,  as 
liitt  wife,    wcu»    empowered    to  have  tbe 
boiiirstead  set  apart  if  he  failed  or  refused 
Lo  do  e<>.    71iis  rlKht  she  exercised,  but 
the  fact  tliat  the  property  was  set  apart 
on  lier  api^llcation  would  give  her  uu  bet- 
ter or  more  durableiutem»t  in  the  useof  it 
than  sbe  would  have  had  if  it  had  been  set 
apart  on  his  application.   The  death  of  a 
wile  when   there  are  no  surviving  minor 
cliildren.  or  the  majority  olcblldree  where 
there  is  no  survlvlug  wile  or  widow,  ter- 
Hiinatestliehoiueatead.  Heard  v.  Downor, 
47  Ga.  62U:    Benedict  v.  Webb,  57  Ga.  34S. 
A  total  divorce  severs  the  wife  from  the 
family  as  effectually  as  death  Itself.  Sbe 
ceases  to  be  a  beneficiary  of  the  homestead 
lirovislon,    and   hur  relation  to  it  from 
thenceforth  la  tbe  same  as  If  sbe  had  never 
been  a  memlver  of  the  family.   Tbe  provis- 
ion wlilcli  tbe  law  contemplates  for  a  di- 
vorced wife  is  alimony,  or  such  an  interest; 
in  the  property  of  the  husband  as  the  Jury 
renderins  flnal  verdict  shall  award  to 

ber.    In  this  Instance  the  Jury  thought 
proper  to  declare  in  express  terms  that  no 
alimony  was  to  be  set  apart  for  her  sup- 
port.   We  havealreadyseen  thatthee&ect 
of  this  was  to  leave  the  title  to  the  prop- 
erty now  in  question  in  Lewis.  If  her  In- 
terest In  it  as  a  homestead  was  destroyed 
by  tbe  dissolution  of  the  marriage,  and 
the  verdict  conferred  upon  her  no  new  in- 
terest, she  waa  left   altogether  without 
right  to  aae  or  occupy  tbe  premises;  and 
consequently,  when  L^wis  brought  his  ac- 
•tiun  against  her  In  1874,  both  the  title  and 
the  right  f>f  possession  were  in  bim.  As 
between  him  and  ber,  tber^ore,  his  recov- 
ery  in  the  court  below  was  correct. 

4.  The  next  Inquiry  is  as  to  the  title  set 
up  by  Mrs.  Bums,  and  the  rl^ht  of  a  re- 
covery by  Lewis  as  agaiuHt  her.   Her  title 
lias  two  branches:  First,  she  claims  as 
fmrchaser  at  a  sh«>lK's  sale,  which  she 
procured  to  be  made  under  an  attachment 
ikwned  at  her  Instance  against  I^ewls  In 
1S82.  The  attachment  was  issued  in  May. 
Jadgment  upon  It  was  rendered  In  tbe  jus- 
tice's court  in  July,  and  the  property  was 
sold  by  thesberifl  In  September,  1882.  Tbe 
icround  alleged  in  the  affidavit  for  attach- 
ment was  that  Lewis  resided  out  of  the 
state;  and  the  petition  filed  In  tlie  Justice's 
court  by  Mrs.  Bums  in  support  of  her  at- 
tachment alleged  that  Lewis  was  indebted 
to  ber  in  the  sum  of  $100,  besides  interest, 
OD  an  account  for  money  furnished,  mate- 
rials provided,  and  labor  done  on  bis 
boose  and  lot  In  the  city  of  Atlanta,  (de- 
•eriblng  these  premises;)  that  the  same 
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bad  been  exempted  and  set  apart  as  a 
homestead,  and  that  tbe  money  and  nif^ 
terials  furnished  and  labor  done  were  all 
fumlttbed  and  done  for  repairs  on  said 
homestead,  at  the  instance  of  the  benefi- 
ciaries ol  the  homestead,  und  were  all  nec- 
essary for  the  protection  and  preserve  tion 
of  the  property.  The  account  bore  date 
In  January,  1879.  and  consisted  ot  various 
items  aggregating  $100,  the  items  being 
Inmber  for  Improving  and  repairing 
bouse,  railings  for  fences,  digging  post- 
holes.  pfHtts,  well-bueiiet,  pulley  for  well- 
bucket,  windlass  for  well,  well-house,  and 
brick  wall  In  well,  brick  and  labor  for 
walks,  one  grate  and  setting  same,  nalis, 
aud  two  doors.  This  proceeding  by  at* 
tachment  is  susceptible  ot  only  one  con- 
struction, which  is  that  It  was  an  attempt 
to  charge  Lewis  by  attachment  with  ex- 
penses Incurred  by  Mrs.  Lewis  in  making 
repairs  to  the  house  and  premises  as 
homestead  property  long  after  the  home- 
stead terminated.  The  pleading  shows  on 
lis  face  that,  treated  as  a  claim  against 
Lewis,  it  was  void,  because  tbe  facts  stat> 
ed  in  the  petition  and  bill  of  particulars 
would  raise  no  debt  against  blm  personal- 
ly. Treatinir  the  claim  aa  one  against  the 
homestead  property,  tbe  attachment  was 
void,  for  homestead  property  Is  to  be 
macie  liable  for  debts  chargeable  upon  it 
in  the  same  manner  as  ordluary  trust-es- 
tates are  made  liable,  ( Willlngham  v.  May- 
nard,69  Ga.  830;  WUder  v.  Frederick.  67 
Qa.  669;)  and  a  trust*eBtate  Is  not  subject 
to  attachment  on  account  ol  the  non-renl- 
dence  of  tlie  trostue,  (Smith  r.  Riley,  33 
Ga.^.)  Thejndgment founded  upon  this 
attachment  was  consequently  void  on  Its 
face,  the  proceedings  from  which  it  result- 
ed showing  that  there  was  no  cause  of  ac- 
tion otherwise  than  as  a  claim  against  tbe 
property  in  its  homestead  character,  and 
Bnch  a  daim  being  under  the  law  aanbjecb- 
matter  for  which  the  remedy  ol  attach- 
ment is  notavailable.  The  Justice's  court 
bud  no  Jurisdiction  by  attachment  of  tbe 
alleged  cause  of  action,  and  the  Judgment 
was  one  which  It  had  no  legal  power  to 
render.  The  sale  matle  by  tbe  sheriff  was 
therefore  void,  and  Mrs.  Burns  acquired 
no  title  as  against  Lewis  by  her  purchase 
at  that  sale. 

6.  Tbe  other  branch  of  Mrs.  Burns'  title 
springs  out  of  a  sale  for  taxes.  Speaking 
of  the  shoritf's  sate  made  in  September, 
1882,  she  states  in  ber  answer  that  "the 
sale  was  In  every  sense  legal,  open,  and 
fair.  Under  It  delendant  went  Into  posses- 
sion, and  has  remained  In  it  ever  since. " 
In  September,  ISSS,  an  execution  was  is- 
sued In  favurof  theclty  ot  Atlanta  against 
Catherine  Lewis  for  six  dollars,  "the 
amount  of  her  city  tax  for  the  year  1SS3. " 
This  execution  mentioned  noApecIfic  prop- 
erty, but  directed  generally  the  seizure  of 
the  goods  and  chattels,  lands  and  tene- 
ments of  Catherine  Lewis.  It  was  levied 
upon  the  premises  now  In  controversy  as 
her  property.  A  sale  took  place  in  pursu- 
ance of  this  levy  In  Novemt>er.  1883,  at 
which  the  city  was  tbe  purchaser,  and  a 
deed  was  made  to  therity  accordingly; 
the  purchase  price  recited  being  $16.13, 
which  was  the  amount  of  the  tax  a.  fa., 
together  nith  tbe  costs  thereon,  and  tha 
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expenses  of  the  sal u.  After  retaiDing  the 
title  thus  acquired  for  more  than  one  year, 
the  city.  In  Janaary,  1885,  offered  the 

Eroperty  for  Pti!e  at  public  ontcry,  and 
rrs.  BurnR  became  the  purchaser  at  the 
price  of  $24.10.  A  deed  to  her  was  execut- 
ed by  the  mayor  of  the  city.  This  U  her 
tax-title.  It  appeared  in  evidence  tliat 
according  to  the  returns  of  the  city  assess- 
ors, the  premises  were  assessed  for  the 
tux  of  i8S3  as  the  property  of  Mrs.  Cath< 
erlne  I>wlii,  and  had  been  so  assessed 
each  year  consecndrely  for  10  preceding 
years.  It  further  appeared  that  the  tax 
asRessed  on  these  nremlses  tor  the  year 
1883  was  six  doliurs,  and  that  Mrs.  Lewis 
was  nut  assesHed  upon  any  other  prop- 
erty, so  that,  if  she  was  answerable  to 
the  city  for  any  tax  wiiatever,lt  was  only 
oo  this  particular  property.  It  did  not 
appear,  however,  that  she  was  in  posses- 
sion of  these  premises  at  any  time  aTter 
the  sheriff's  sale  In  September,  1882.  Un 
the  contrary,  it  appeared  from  the  an- 
swer of  Mrs.  Burns  that  she,  Mrs.  Burns, 
was  in  possession  when  the  taxes  of  188.S 
accrued.  Her  answer  further  states  that 
"this  defendant  paid  the  state,  county, 
and  city  taxes  for  1882  on  the  property. 
These  taxes  were  then  assesed  against  the 

Froperty  in  the  name  of  Catherine  Lewis, 
n  1883  this  defendant  resided  out  of  the 
city  of  Atlanta,  and  had  omitted  tu  Imve 
the  property  transferred  on  the  city  tax- 
books  from  the  name  of  Mrs.  Lewis  to  her 
own  name.**  Mrs.  Lewis,  belngr  Dcltber 
the  owner  nor  In  possession  of  the  prem- 
ises in  1883,  was  not  chargeable  with  the 
taxes  of  that  year;  nor  does  It  apiiear 
that  she  returned  the  property  for  taxa- 
tion, either  a0  agent  or  otberwl3e,  so  as 
to  render  herself  chargeable  by  reason  of 
returning  It.  Indeed,  the  taxing  system 
as  to  real  estate,  under  the  charter  of  At- 
lanta, does  not  contemplate  private  re- 
tnrns,  but  only  assessment  by  the  official 
assesRors,  and  the  returns  made  by  them, 
as  the  bHBls  of  taxation.  Acis  1874.  pp. 
124, 144.  T.^e  ofhcial  asaeseors  are  at  lib- 
erty to  return  property  as  belonging  to 
unknown  owners,  but  not  to  ascribe  own- 
ership to  any  and  every  person  indiffer- 
ently. Doubtless  they  can  treat  as  owner 
any  ijerson  In  possession  when  they  are 
unable  to  fix  Ownership  on  any  one  else, 
for  possession  Is  a  mark  of  ownership; 
but  where  there  Is  no  actual  possession  at 
the  time  the  premises  are  examined  and 
aKsesBed,  they  should  not  return  any 
owner  as  known  if  In  fact  he  Is  unknown, 
if  they  do  so,  and  If  on  execution  Issues 
for  the  taxes  against  a  person  who  has 
neither  possession  nor  any  interest  In  the 
property,  what  authority  la  there  for  sell- 
ing or  seizing  one  parcel  of  property  more 
than  another  unless  the  execution  points 
It  out?  Can  an  execution  la  personam 
sell  anything  as  to  which  the  defendant 
neither  has  title  nor  any  right  to  repre- 
sent the  person  who  has  It?  We  should 
say  not.  In  Stokes  t.  State,  46  Oa.  412,  the 
execution  described  the  property  as  "the 
Bryan  Plantation,"  and  the  court  said: 
"If  It  is  true  that  the  property  Is  bound 
f(ir  the  taxes,  it  makes  very  little  differ- 
ence who  the  owner  of  that  property  Is, 
or  iiuw  a  tax  execution  descrtbes  It,  so  it 


is  done  with  sufficient  deflnlteness  to  enai- 
ble  the  levying  officer  to  ascertain  the 
property."  In  Williams  t.  Roe.  61  Ga. 
453,  the  defendant  In  the  tax  S.  fk.  was  In 
possession,  and  the  property  had  been  re- 
turned by  blm  in  the  character  In  which 
the  S.  /a.  charged  him,  namely,  as  agent 
of  the  estate  of  a  deceased  owner.  In 
Hight  V.  Fleming,  74  Ga.  692,  it  appeared 
that  the  defendant  in  the  tax/7.  A.  was 
the  agent  of  the  owner  of  the  property 
taxed,  and  that  the  tax  for  which  the  0. 
fu.  issued  was  assessed  upon  the  property 
from  the  sale  of  which  the  fund  in  court 
for  distribution  arose.  The  facts  stated  la 
the  report  would  warrant  the  inference 
that  the  agent  was  In  possession  of  the 
property  when  the  tax  accrued.  In  State 
V.  Hancock,  79  Oa.  799,  6  S.  E.  Rep.  248. 
the  defendant  in  the  tax  tf.  /k.  was  in  pos- 
session with  his  family,  to  whom  the 
property  belonged,  aud  he  bad  returned  It 
in  his  own  name  as  owner.  In  Bank  v. 
Danforth,  80  Ga.  65.  7  8.  E.  Rep.  546,  the 
defendant  In  the  tax  ff.  fa.  was  in  poss^ 
slon  of  the  property,  probably  at  first  a» 
agent  for  her  «on,  the  owner.  The  dr- 
camstancefl  Indicated  that  It  had  been  rth 
turned  by  her  or  ber  agent  for  taxation 
for  some  years  before  she  became  Interest- 
ed In  It  in  her  own  right.  There  were  exe- 
cutions for  three  years*  taxes,  and  the 
only  doubtful  matter  was  as  to  the  taxes 
of  the  first  year.  The  evidence  warranted 
the  conclusion  that  she  had  returned  it, 
though  Informally,  for  taxation  in  each  of 
the  three  years,  and  bad  a  right  so  to  do. 
None  of  these  cases  afford  any  warrant 
tor  selling  property  for  taxes  under  a  gen- 
eral e.  fa.  against  a  person  who  is  not  the 
owner  or  occupant,  nor  the  agent  of 
either,  and  who  has  not  returned  It  for 
taxation.  On  the  other  hand,  the  case  of 
Clewls  V.  Hartman,  71  Oa.  810,  has  a 
strong  tendency  to  show  that  such  a  sale 
will  pass  no  title.  lu  that  case  the  tax 
(7.  fy.  was  issued  against  one  person  as 
agent  for  another.  As  such  agent,  the  de- 
fendant bad  returned  by  number  two  lotn 
of  land  for  taxation.  The  S.  fa..,  which 
wa  B  a  general  0.  fk.  In  personam ,  was  levied 
upon  a  third  lot  not  embraced  in  the  re- 
turn. It  did  not  appear  that  either  the* 
agent  or  his  principal  was  in  posaeeslon 
of  the  lot  levied  npon  daring  the  year  tor 
which  the  tax  was  assessed,  nor  did  either 
of  them  return  the  lot  for  taxation.  In 
that  case,  us  In  this,  the  tf.  fu.  did  not 
show  on  its  face  that  it  was  issued  lor 
taxes  due  on  the  land  which  was  sold.  A 
sale  was  made  under  the  levy,  and  a  deed 
w  as  executed  accordingly.  1 1  was  held  tha  t 
the  purchaser  acquired  no  title.  For  gen- 
era) authorltlefl  on  this  question,  most  of 
which  are  affected  by  statutory  provis- 
ions, see  Cooler,  Tax'n.  396;  1  Blackw. 
Tax-Titles,  §§  256-277  In  this  state,  the 
universal  rule,  unless  some  statute  can  be 
shown  to  vary  It  In  particular  Instances, 
is  that  taxes  are  to  be  charged  npon  the 
owners  of  the  property.  Owners,  there- 
fore, have  an  interest  In  being  properly 
designated  In  executions  which  Issue  for 
the  collection  of  taxes  upon  their  proper- 
ty, t  r,  if  they  cannot  be  designated  with 
reasonable  certainty,  that  the  property 
shall  be  pointed  out  in  the  executtoui  a» 
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authority  for  selling  it  IrreBpeetire  of 
uwnerahlp,  or  ae  tlie  property  of  eome 
particular  pemoD.  In  all  caeeB  of  doubt 
the  exeeaelon  ahoald  apecltr  the  parttcnlar 
realty  on  wblcta  the  tax  has  accrued,  and 
direct  the  officer  to  seize  It  or  so  much  ol 
It  aa  tfi  necei^Bary  to  pay  its  own  taxes. 
This  iB  especially  true  where  the  system  of 
aBsecisment,  as  In  Atlauta.  Is  by  official 
assessors,  and  not  by  returns  made  to  a 
tax  receiver.  Under  sach  a  system  the  ex- 
ecattons  lasaed  for  taxes  on  realty  Bhuuld 
be  of  a  mixed  nature,^ — that  Is,  each  exe* 
ration  aboold  be  a  process  partly  ia  rem 
and  partly  in  personam.  Of  course, 
where  the  owner  is  wholly  unknown,  and 
is  unrepresented  by  an  occupant  or  an 
agent,  the  execution  would,  from  the  ne- 
cessity of  the  case,  hare  to  issue  against 
the  property  only.  The  divorce  suit  wan 
matter  ot  public  record  in  the  snperior 
court  of  FaltOD  county.  So,  too,  was  the 
reanlt  of  the  homestead  proceedlnica.  The 
two,  read  toKother,  furnished  notice  that 
MrH.Lewis  ceased  to  bare  any  Interest  In 
t  bpse  prem  ises  when  the  d  1  Torce  w  as 
granted.  After  that  time  the  city  assess- 
ors had  no  warrant  for  treating^  M», 
Lewis  as  owner.aave  that  she  was  in  pos- 
seaaton.  80  long  as  she  remained  in  pos< 
Bession,  they  were  Justified,  perhai>s,  in  so 
treaUng  her:  but  Mrs.  Bums,  not  Mrs. 
hewia,  was  In  poBsesslon  In  1883,  under 
her  purchase  at  the  sheriff's  sale  made  in 
Heptember,  ISS'J.  What  reason,  then,  was 
there  fur  asseftsing  the  premises  for  the 
tax  of  1883,  aB  the  property  of  Mrs,  Lewis? 
And  what  propriety  was  there  in  levying 
Dpon  the  property  and  selling  it  as  hers 
nnder  a  general  tf.  against  her?  At  a 
sale  so  made  tbe  city,  a  party  to  tbe 
wrong  assessment,  became  tbe  purchaser. 
Did  it  acquire  any  title  whatever?  We 
are  strongly  Inclined  to  the  opinion  that 
It  did  not.  But  if  It  Old,  was  not  the  sub- 
sequent purchase  by  Mrs.  Burns  from  the 
city,  althODgb  made  after  tbe  year  for  ie< 
demptlon  had  expired,  a  redemption  in 
substance  and  effect?  She  was  in  posses- 
sion under  claim  and  color  of  title  when 
tbe  tax  of  18S3  accrued.  She  was  tbe  sis- 
ter of  Mrs.  I^wia,  knew  that  Mrs.  Lewis 
was  neither  the  owner  nor  in  poHseeslon, 
knew  that  the  divorce  bad  been  granted, 
and  sbe  was  chargeable  with  notice  that 
tbe  action  in  favor  ol  Ijewla  for  the  recov- 
ery of  possession  was  pending,  She  could 
not  have  been  Ignorant  that  the  duty  of 
paying  the  tax  rested  either  upon  herself 
or  upon  I^wis,  and  that  tbe  assesBment 
to  Mrs.  Lewis  was  erroneous.  As  l>etween 
her  and  Lewis,  was  It  not  her  moral  duty 
to  pay  tbe  taxes  for  the  year  1883?  She 
obtained  ber  color  of  title  pending  bis  ac- 
tion for  poBsesslun.and  by  an  unwarrant- 
ed use  of  legal  process  In  bis  absence  from 
the  state.  She  thus  entered  into  posses- 
Bfon,  and  has  been  in  possession  ever  since, 
On  her  theory  of  ownernhlp,  the  taxes  for 
1SS3  were  cliurgeabie  to  her.  If  they  were 
chargeable  to  her  morally,  sbe  could  not 
better  her  title  by  a  direct  purchase  at  the 
tax-sale.  Donglas  v.  Dangerficld,  10  Ohio, 
152;  Lacey  v.  Davis,  4  Mich.  14U;  Black- 
wo<»d  v.  Van  Vleit,  30  Mich.  118;  McMinn 
T.  Whclan.  27  Cal.  3(W :  Barrett  v.  Amcreln, 
86Cal,  822;  Christy  v.  Flataer,  68  Cal.  266; 


Bassett  V.  Welch,  22  Wis.  175;  Lybrand  v. 
Haney,  31  Wis.  230;  Gasklna  v.  Blake,  27 
Miss.  «75;  Jacks  v.  Dyer,  31  Ark.  335; 
Black,  Tax-Titlea,  9146;  1  Blackw.  Tax-Ti- 
tles, 9  681 :  Cooley.Tax'u.  p.  500  et  aeq. ;  3 
Besty,  Tax'n,  p.  984  et  seq.  See  note  to 
Blake  v.  Howe.  15  Amer.  Dee.  685  et  seq. 
Nor  could  sue  strengthen  her  title  by  tak- 
ing at  second  band  from  the  purchaser  at 
that  sale,  the  amount  paid  by  her  being 
inconsiderable  as  compared  with  the 
value  of  the  property.  Her  purchase 
would  count  only  aa  a  redemption.  Du- 
bois r.  Campau,24  Mich.  860;  Copplnger 
Bice,  83  Cal.  408;  Whitney  v.  Gunderson. 
81  Wis.  86U;  Keith  v.  Keitb,  26  Kan.  26; 
Cowdryv.  Outhbert,  71  Iowa.  738.  29  N. 
W.  Bep.  708;  Wambole  v.  FOote,  2  Dak.  1, 
2N.  W.  Rep.  239.  But  let  it  be  granted 
that  Mrs.  Bums  might  have  acquired  title 
had  tbe  property  been  aBseeeed  to  Lewis, 
the  owner,  and  sold  as  his.  yet  it  woidd 
not  follow  that  sbe  could  acquire  a  better 
title  than  the  person  bad  to  whom  It  was 
assessed,  and  aa  whose  property  It  waa 
aold.  Her  relation  to  tbe  property  and 
to  Lewis,  as  owner,  might  not  cut  her  off 
from  purctaaalng  bis  title  had  it  In  fact 
bera  aold,  but  Lewiawasnot  tbe  defend- 
ant in  execution,  nor  was  the  execution 
against  his  property,  but  against  the 
goods  and  chattels,  lands  and  tenements, 
of  Mrs.  I-ewis.  Under  the  special  facts  of 
the  case,  Mrs.  Bums  could  not  acquire  tbe 
title  of  Lewis,  because  It  waa  not  sold; 
and,  as  Mrs.  Lewis  had  no  title,  Mrs, 
Bams  took  notliing  by  Iier  purcbaae  from 
tbe  city,  8he  and  tbe  city  were  alike  af* 
fected  by  tbe  want  of  title  or  possession 
in  Mrs.  Lewis  when  tbe  taxes  of  1883  ac- 
crued. For  the  reasons  which  we  have 
assigned  the  case  had  a  right  result  as  to 
Mrs.  Burns,  and  we  have  already  Been 
that  there  was  a  right  of  recovery  against 
Mrs.  Lewis.  This  being  au,  none  ot  tbe 
assignments  of  error  in  tbe  bill  of  excep- 
tions can  be  sustained  as  cause  for  anew 
trial.  Tbe  court  was  correct  In  denytnff 
the  motion.  Judgment  af&rmed. 


Patton  t.  Paytoh. 
(Supreme  Court  of  Oeorgta.  March  18, 1891.) 

WiPB*fl  Bepabate  Ebtatb— Sbfautiok  fbom 

Husband. 

1.  A  husband  wtio  paid  for  land  with  his 
own  money,  and  took  a  conveyance  in  1S81,  de- 
scribing himself  in  the  deed  as  trustee  for  his 
wife,  acquired  the  property  for  her,  and  it  be- 
cani6  her  separate  estate,  both  legally  and  eqoi- 
tably.  The  trustwas  executed  as  Boon  as  created. 
Sutton  r.  Aiken,  62  Ga.  7^. 

3.  Interference  between  husband  and  wife, 
after  Uieir  separation,  to  cont-rol  by  interlocutory 
injunction  the  possession  of  the  family  dwelling, 
though  it  ba  her  property,  would  generally  be 
unwise.  In  the  present  case  the  discretion  of 
the  ]udge  was  not  abused. 
(^Ilabus  by  the  Cfourt.) 

Error  from  superior  court,  Dongberty 
county;  Bowkk,  Judge. 

IV.  T.  Jonea,  for  plaintiff  in  error.  J.  W, 
Walters,  for  defendant  In  error. 

Blecki.bt,  G.  J.  1.  We  have  nn  doubt 
that  Mrs.  Payton.  the  pialntin,  has  the 
excInalTO  title,  l^al  and  equitable*  to  tbe 
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premiBes  involved  In  tbe  dlspate  between 
ber  and  ber  husbatid.  He  paid  for  tbe 
property,  but  took  a  deed  which  described 
falm  aa  her  traetee.  This  deed  was  execut- 
ed in  June,  1R81,  and  is  governed  In  all  re- 
spects by  the  rule  annuunced  In  Sutton  r. 
Aiken,  62  Ga.  783. 

S.  Nevertheless,  inasmncta  aa  Mrs.  Pay- 
ton  had  separated  from  her  husband, 
tearing  him  In  possession  of  the  property, 
which  pOBseBslon  he  still  holds,  we  think 
he  is  not  a  treapasner  in  such  sense  as  to 
make  it  obligatory  npua  the  Judge  of  the 
aiiperlor  cunrt,  by  a  mere  interlocutory  in- 
junction, to  expel  him  from  the  posses- 
sion, or  to  constrain  him  to  admit  Into 
joint  occupation  with  falm  a  new  tenant 
under  Mrs.  Payton.  Judicial  Interlei'ence 
In  a  family  quarrel  of  this  nature  shonld 
not  be  too  summary.  Very  likely  delay 
may  have  a  salutary  effect.  The  parties, 
left  to  themselvea,  may  become  reconciled, 
and  may  compose  their  differences.  Tbe 
granting  of  an  injunction  Is  discretionary 
in  every  case.  Code,  §  S220.  Not  unfre- 
•qnently  the  wisest  exercise  of  this  dlacr»- 
tlon  is  by  non-intervention.  This  may  be 
ao  in  the  present  cam.  An  Interlocutory 
injunction  isnoflnnllty;  itscttleBnotblng. 
Only  some  final  Judgment  can  put  an  end 
to  the  controversy  between  these  parties. 
When  this  is  reached  there  will  be  no 
longer  uny  discretion  as  to  admitting  tbe 
plaintiff  or  her  tenants  Into  possession, 
and  turning  tbe  defendant  out.  It  will  be 
noticed  that  this  Is  no  application  lor  tbe 
appointment  of  a  reeeiver.  Jndgment 
affirmed. 


M&nDBN  v.  BuiN. 
(Supreme  Court  of  Georgia.   March  10,  1891.) 

CONTRAOTB  BT  MlBBIBD  WoHEN— FRES  TRADEBS. 

Tbe  power  of  a  loarried  woman  to  contraot 
■as  a  tno  trader,  under  section  1760  of  the  Code, 
Ib  restricted  W  the  generul  provision  of  section 
1788  as  to  all  married  women,  which  disables 
them  to  bind  their  setKurate  estate  by  any  con- 
tract of  suretyship,  aeuco  an  acnommodation 
acceptance  by  a  feme  covert  is  not  rendered  ob> 
lig&tory  by  her  being  a  free  trad^  at  the  time 
tl^  bill  was  drawn  and  accepted. 
(Si/Uobus  by  the  Court.) 

Error  from  superior  court,  Glynn  coun- 
ty; Atkinson,  Judge. 

CouFtl»ati  SymaiSt  tor  plaintiff  in  error. 
■Goodjre»r  A  Kuy^  for  defendant  in  error. 

Bl.ecki.et,  C.  J.  An  accommodation 
acceptor  Is  a  snrety  for  tbe  drawer.  Sucb 
was  tbe  cbaracterofthe  acceptance  in  this 
«a8e.  Code.  §  178S,  declares  that,  "while 
the  wife  may  contract,  she  cannot  bind 
her  separate  estate  by  any  contract  of 
«uretyshlp,  nor  by  any  assumption  uf  the 
debts  of  her  husband. "  We  think  this  sec- 
tion applies  to  all  married  women,  and 
that  it  qualities  the  general  language  of 
section  1760,  which  says:  "The  wife,  by 
consent  of  her  husband,  evidenced  by  no- 
tice In  a  public  gazette  for  one  month,  may 
become  a  publlu  or  free  trader;  in  which 
event  she  ia  liable  as  a  feme  sole  for  all  ber 
contracts,  and  may  enforce  the  aaine  in 
her  own  name."  The  phrase  "ail  hercon- 
tmcts"  is  qualified  by  section  1783,  and 
this  construction  reconciles  the  two  sec- 


tions, and  renders  them  consistent.  A 

public  or  free  trader,  according  to  the 
scheme  of  the  Code  prior  to  the  actof  1866, 
was  bound  by  all  contractsconnected  with 
her  trade  or  business,  and  was  upon  sub- 
stantially tbe  same  footing  us  a  minor 
who,  by  permission  of  his  parent  orguard- 
ian  or  by  permission  of  law,  practices  any 
profession  or  trade  or  engages  In  any  bucd- 
ness  as  an  adult.  Code.  $  2733.  We  can 
discover  no  good  reason  why  married  wo- 
men who  are  free  traders  should  have  any 
wider  discretion  as  to  becoming  sureties 
for  other  persons,  or  as  to  assuming  the 
debts  of  their  husbands,  than  married  wo- 
men generally.  Both  sections  of  tbe  Code 
can  have  effect  together,  and  construing 
them  as  we  do  harmonises  them  with  the 
general  spirit  of  our  law  tonchlng  the 
rights  and  powers  of  married  women.  Ail 
of  them  are,  since  the  act  of  1866,  substan- 
tially free  traders.  Tbe  control  of  their 
buebands  over  theircontracting  privileges 
is  merely  nominal.  If  not  quite  done  away 
with.  With  or  without  a  separate  eetat^ 
they  can  make  contracts  at  pleasure,  ex- 
cept as  restrained  by  section  1783.  Hajrs 
V.  Jordan,  (Ga.)  11  8.  G.  Bep.  883.  This 
restraint  seems  wise  and  salotary.  It 
ought  to.  and  we  think  does,  apply  lUlka 
to  all.  The  court  committed  no  error. 
Judgment  atttrmed. 


Greenwood  t.  Boyd  &  Baxter  Fdeni- 
TURB  Factory. 

(Sv^ntms  Court  <if  Georgia.  Feb.  S,  1801.) 
Cranoiuai  —  Pbocedubi  —  Fikal  Judombst— 
FovsK  or  Attositbt— Oabkishhsmt. 

1.  To  review  the  jndgment  of  a  justloe's  oonrt 
for  an  amount  exceodln^  $60,  where  no  facts  were 
In  dispote,  thewrit  of  certiorairi  is  a  proper  rem- 
edy. 

3.  Upon  the  hearing  of  a  cartiorarl  in  the  an- 
perior  court,  in  which  no  issues  of  fact  were  in- 
volved, and  the  determination  of  the  case  de- 

S ended  entirely  upon  le^al  qnesUons,  it  was  the 
uty  of  that  court  to  render  a  final  lodgment. 
8.  A  power  of  attorney  authorizing  one  ts 
collect  a  fire  insurance  poiicnr,  payable  to  tbe  as- 
sured, accompanied  by  oral  InstractiODs  to  uppij 
tbe  proceeds,  when  collected,  to  a  debt  due  by 
the  assured  to  the  attcnrney  in  fact,  does  not  op- 
erate OS  a  transfer  of  such  policy  to  the  latter,  or 

firevent  the  money  dne  on  such  policy,  and  still 
n  the  company's  hands,  from  being  reached 
a  garnishment  sued  out  la  favor  of  sooUiv  orea- 
Itw  of  the  assmred. 
(Syualnu  by  the  Court.} 

Error  from  superior  conrt,  Blbbcounty; 
MiLLKR,  Judge. 

A.  ProudSt  and  iTassan  A  Bartlett,  for 
plaintiff  In  error.  Boas  A  Anderson,  for 

defendant  in  error. 

Lumpkin,  J.  1.  Repeated  adjudications 
of  this  court  have  settled  the  law  as  to 
when  the  Judgments  of  Justices'  courts 
may  be  reviewed  by  certiorari.  In  all 
cases,  where  only  questions  of  law  are  to 
be  determined  by  tlie  superior  court,  tbe 
remedy  may  be  by  that  writ.  Wherefaets 
are  in  dispute  there  should  be  an  apiieal, 
either  to  a  Jury  in  the  justice's  court,  or 
to  tbe  superior  court.  In  tlie  case  at  bar 
there  was  a  contest  in  tbe  Justice's  court 
between  tbe  plalntiH  in  attachment  and 
tbe  claimant,  as  to  which  was  entitled  to 
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the  proceedB  of  a  fire  InBoranee  policj  1b- 
Buetl  to  the  deteDdant  in  attachment.  Alt- 
er all  the  teatlmoDy  had  beea  IntrodDced, 
tb»  plain tlflto  admitted  as  trne  all  that 
clalmans'fl  witoeeses  bad  sworn,  and 
made  no  teoe  at  all  on  the  factR.  Their 
portion  taken  In  the  Justice'e  court,  as  the 
record  abowB,  was  that,  conceding  all  the 
claimant  proved,  they  were  entitled  to 
tlielrmonej.  The  Justice  adjudged  other- 
wise, and,  the  amount  of  plaintiffs'  de- 
mand belnff  over  f5U,  they  sued  OQta  wi-it 
of  certiorari  to  the  superior  court.  The 
jDdge  below  rightly  refused  to  dismiss  the 
same.  There  was  no  office  for  a  Jury  to 
perform  In  tbts  case,  there  belnj?  no  con- 
troversy whatever  as  to  the  facte.  Id  de- 
temilnlog  whether  or  not  a  certiorari  will 
He  In  cases  which  are  to  go  up  from  Justices* 
cnarts,  the  test  queatioa  should  be,  is 
there  any  disputed  question  of  fact  to  be 
settled  by  a  Jury  ?  It  so,  then  there  should 
bean  appeal;  but  as  Warnss,  C.  J.,  said 
In  Wynn  v.  Knight,  53  Qa.  570:  "If  the 
only  question  luTolved  Is  a  question  uf 
law,  which  must  necessarily  control  the 
case,  then  the  proper  remedy  is  by  certio- 
rari." Id  the  case  now  under  considera- 
tion, tbeonly  question  was:  Takfngall the 
facts.  Just  as  they  appear,  and  without 
any  controversy  concerning  them,  are  the 
plaiotifTs,  as  a  matter  ol  law,  entitled  to 
have  their  claim  paid  out  of  this  fund? 
Hence  there  was  no  issue  for  a  jury  to 
try,  "which  the  right  ol  appeal  preeup- 
iraBeH."  Small  v.  Sparks,  69  Oa.  745. 
The  rollng  of  the  court  below  Is  fully  sus- 
tained by  the  case  of  Ornse  t.  Express  Co., 
72  0a.  184,  where  It  was  held  that  when 
"no  facts  were  contested  before  the  justdce, 
aod  the  exception  la  that,  conceding  all 
the  facts,  the  Judgment  was  erroneous,  a 
certiorari  may  be  taken  directly  from  such 
Jadgment."  See,  also.  Railroad  v.  Dyar,70 
Ga.  723,  and  Bostlck  v.  Palmer,  79  Ua.  680. 
4  S.  £.  Rep.  819.  A  number  of  other  decla- 
ions,  bearing  more  or  less  directly  on  this 
question,  hare  beoirendered  by  thlscourt. 
The  rale,  we  think,  to  be  deduced  from 
them  all,  is  that  certiorari  will  lie  to  re- 
view pure  qaestlons  of  law.  that  Is,  in  all 
cases  where  there  Is  no  dispute  as  to  the 
facts  or  the  Inferences  of  fact  to  be  drawn 
from  the  testimony :  but  when  there  are 
SQch  disputes,  of  ^ther  kind,  there  must 
be  an  appeal. 

2.  The  only  controversy  in  this  case  be- 
ing upon  qnestioDS  of  law,  and  there  being 
bat  one  possible  l^al  end  ol  such  contro* 
versy.  the  conrt  did  right  in  making  a 
final  Jadgment. 

3.  The  policy  of  Insnrance  could  not  be 
transferred  by  mere  delivery,  or  by  a  writ- 
ten  power  simply  to  collect,  with  oral  dU 
recHouB  as  to  tbe  application  of  Its  pro* 
ceede.  Turk  v.  Cook.  68  Ga.  681.  Judg- 
ment aflBrmed. 


WiLSox  T.  Hbhrington,  Tax  Collector. 

(Supreme  Court  of  Qeorgia.  Uaroh  16, 1881.) 

Tax  Exiconoir— Paticxht— FAJi.URa  to  Kxtxh— 
Lett  oir  Claim  Cass— Dibmisbai.. 
1.  Unless  a  tax  exeoaUon  paid  off  by  one  not 
a  party  to  ft  is  entered  on  the  execution  docket 
of  tbe  soporior  court,  as  required  by  soction  801a 
of  tlie  Code,  witbia  SO  days  after  the  transfer,  it 
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has  no  longer  any  fcnroe,  except  as  against  the 
defendant  only.   Aa  to  all  third  peraoos  it  la  ex- 

tlngolshed. 

8.  BntwiOioatMymeut  In  full  no  legal  trans- 
fer can  be  made,  ana  anch  payment  inolDdas  costs 
u  well  as  taxes. 

8.  When,  in  a-olalm  case,  the  levy  has  been 
Improperly  dismissed,  the  court  may  correct  the 
error  at  the  same  term  by  relnstatiag  the  case  on 
motion.  A  motion  general  in  Its  language  issuffi- 
cieut,  the  error  being  apparent  on  the  face  of  the 
record. 

4.  The  omission  of  the  tax  collector  to  attach 
an  unsigned  receipt  to  the  execution,  as  required 
by  tbe  act  of  1886,  does  not  render  the  execution 

void,  bat  only  Irr^lar. 
(Syllabus  liy  tha  Court.) 

Error  from  superior  court,  Pulaski  coun- 
ty ;  BoBBSTB,  Judge. 

A.C.Pate  auA Martin  A  Smitb,tOT  plain- 
tiff In  error.  JorduaA  AmfeA,  for  defend- 
ant In  error. 

Blecelet,  C.  J.  1.  If  the  tax  execution 
had  been  wholly  paid  off  by  Lew  la,  though 
this  was  dune  pending  the  claim,  bis  fail- 
ure to  enter  tb.e  execution  on  the  execu- 
tion ducket  of  the  superior  court  witbia 
SO  days  after  the  transfer  made  to  him  by 
tbe  sheriff  would  hare  JUBtlfled  the  court 
In  dismissing  the  levy,  for  the  statute 
keeps  such  executions  alive,  as  to  third  per- 
BODB,  only  on  condition  that  they  are  so 
entered.  Code,  §  891a.  Though  defend- 
ants against  whom  they  are  isHued  will 
Btill  be  affected  by  sucli  executions,  whera 
there  has  been  a  fnllure  to  enter  them, 
cinlniants  of  property  levied  upon  are  en- 
titled to  treat  them  as  extinguished  or  dis- 
charged. Hoyt  V.  Byron,  66  Oa.  851;  Mur- 
ray V.  Bridges,  69  Qa.  644;  Bank  v.  Dan- 
forth.  80  Ga.  56,  7  S.  E.  Rep.  546;  Fuller  v. 
Dowdell,  (Ga.)  11  S.  E.  Rep.  773;  Clarke  v. 
Douglass,  (Ga.)  12  S.  E.  Rep.  209.  It  will 
be  observed  that  so  much  of  the  sectlun  of 
the  Code  above  cited  aa  is  taken  from  the 
act  of  1879  relates  alone  to  tax  executions 
leaned  prior  to  February  20, 1875.  The  ex- 
ecution now  In  question  was  issued  iu  1889 
for  state  and  county  taxes  of  1888,  and 
consequently  Is  governed  by  the  general 
terms  of  the  prior  statute,  and  not  by  tbe 
special  provisions  of  the  act  of  1879. 

2.  But  the  execution  was  not  fully  paid 
off.  There  remained  due  upon  it  one  dol- 
lar forcoBts.and  to  collect  this  unpaid  bal- 
ance the  tax  collector  was  entitled  to  pro- 
ceed with  the  levy.  He  was  so  proceed- 
ing, and  consequently  tbe  court  erred  In 
dismisuing  tbe  levy  because  the  S.  fa.  had 
been  transferred  to  Lewis  by  the  sheriff, 
and  not  recorded  within  30  days  thereaft- 
er. The  sheriff  bad  no  authority  to  inako 
the  transfer,  inasmuch  as  the  execution 
was  not  paid  In  full.  Lewis  Is  no  party 
to  tbe  claim  case,  nor  is  be  a  party  in 
thlscourt.  The  tax  collector  is  proceed- 
ing to  subject  the  property  levied  upon, 
and  he  has  a  right  todothlssolongasaDy' 
thing  rciuulns  unpaid  on  the  execution. 

3.  Tbe  court  having  erred  in  dl^miHsing 
the  levy,  tbe  right  way  to  cornt-t  tbe  er 
ror  was  to  reinstate  the  ease  on  motion, 
and  set  aside  the  erroneous  judgment. 
Tnis  was  done  at  the  same  term  of  the 
court,  and  there  was  no  error  in  so  doing. 
The  motion  made,  though  very  genernl  In 
its  language,  was  BUfOcleut,  the  error  corn- 
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mttted  In  dlainlsslng  the  levy  being  appar- 
ent on  the  face  ol  the  record. 

4.  The  provlHion  In  the  act  of  1885,  (Acts 
18St-85.  p.  67.)  requiring  tax  coUpctom  to 
attach  an  unsigned  receipt  tu  each  execu- 
tion Issued  fur  tuxes.  Is  directory,  and  the 
omission  of  that  duty  does  nut  render  the 
execution  Invalid.  A  claimant  uf  proper- 
ty levied  upon  by  virtue  of  an  execution 
tor  taxes  Is  not  entitled  to  have  the  levy 
dismissed  because  no  receipt  Is  attached. 

Judgment  affirmed. 


Baser  et  ah  v.  McDaniel  et  ah 
(Supreme  Court  qf  Qtorgia.  March  16, 1S81.) 

ISJUHCIIOX— CXKTIORAIU— FaILUEB  W  FlLS  BOKD 
— DiSlUSSAb. 

1.  Where  a  petition  for  InjuactlOD  and  the 
evidence  offered  to  snstain  it  failed  entirely  to 
make  a  case  entitling  the  plaintiff  to  tne  relief 
tougbt,  (as  fully  appears  from  t^e  record  In  this 
case,)  thejadgerigatlyrefused  to  grant  theaame. 

S.  Where  a  petition  for  certiorari  had  been 
sanctioned  by  tbe  ]udge  and  filed  with  the  clerk 
of  tne  superior  court,  but  no  bond  as  required  by 
Ian  was  filed  therewith,  and  consequently  no 
writ  of  certiorari  was  issued,  it  was  too  late, 
after  the  expiration  of  the  time  allowed  by  law 
for  obtaining  tbe  writ  of  certiorari,  to  file  such 
bond;  and  under  such  circumstances  no  error 
was  committed  lo  dismissing  the  case  In  tbe  ab- 
sence of  plaintiff's  attorney,  to  whom  the  Judge 
had  granted  leave  of  absence  for  the  balance  of 
the  term.  This  was  the  only  legal  disposition 
that  could  have  been  made  of  the  case,  even  if 
the  attorney  had  been  presenL 
(^Uobuc  bv  the  Court.) 

Error  from  superior  court,  Montgomery 
count.v;  Rubrrts,  Judge. 

De  Lney  &  Bishop,tov  plahitlltB  lu  error. 
Vlark  A  Normnn,  for  defentlaDts  in  error. 

Ltihpkin,  J.  The  petition  of  Baker  & 
I>awrence  for  Injunction  and  other  relief, 
and  the  evidence  submitted  In  support 
thereof,  made,  substantia Uy,  tbe  follow- 
ing case:  The  plaintiffs  had  leased  cer- 
tain land  lor  the  purpose otcntting  timber 
and  running  a  saw-mill  thereon.  One  Mc- 
Danlel  swore  out  a  warrant  against  them 
for  forcible  eutry  and  detainer,  and  the 
case  made  by  this  warrant  was  tried  be- 
fore a  Justice  of  the  peace  and  a  Jury, 
who  improperly  found  for  the  plaintiff 
therein.  Baker  &>  Lawrence  presented 
their  petition  for  certiorari  to  the  judge, 
which  was  sanctioned  by  him,  and  filed  in 
theclerk'solflce  of  the  superlorcourt  with- 
in the  time  prescribed  by  law.  Nn  bond 
was  Hied  with  the  petition,  but  the  plain- 
tiffs in  certiorari  had  made  the  boud  re- 
quired by  law,  and  filed  the  same  with  the 
justice,  who  promised  to  send  it  to  the 
clerk,  but  In  fact  It  never  reached  the 
clerk's  office.  The  clerk  refused  to  issue 
the  writ  of  certiorari,  because  of  the  ab. 
sence  of  the  bond.  At  the  nest  term  of  the 
superior  court,  counsel  for  Baker  &  Law- 
rence obtained  leave  to  withdraw  the  cer- 
tiorari papers,  "to  examine  and  perfect 
them,"  stating  to  the  court  that  a  bond 
bad  been  given,  and  that,  it  the  court 
would  grant  time,  he  would  perfect  the 
record.  Aft«r  this  was  done  the  court 
granted  the  counsel  leave  of  absence  for 
the  balance  of  the  term ;  and  after  he  had 
1^  the  court,  and  without  further  notice 


to  him,  the  court  passed  an  order  dismiss- 
ing the  certiorari  caffe;  reciting  therein, 
among  other  reasons  for  such  dismissal, 
the  fact  that  no  bond  had  been  filed  wfth 
the  petition,  as  required  by  law.  Soon 
after  tbe  term  the  Justice  before  whom  the 
forcible  entry  and  detainer  case  was  tried 
issued  a  writ  of  pomieeslou  at  the  Instanc* 
of  McDanlel's  attorneys,  and  the  sheriff, 
acting  thereunder,  was  about  to  turn 
Baker  &  Lawrence  out  of  possession  of  the 
property.  Tbe  petition  prayed  that  this 
proceeding  by  tbe  sheriff  be  enjoined ; 
that  the  verdict  and  Judgment  In  the  forci- 
ble entry  and  detainer  case  beset  aside; 
that  the  clerk  of  the  superlorcourt  be  re- 
quired to  Issue  the  writ  of  certiorari;  and 
that  the  eertiorai i  case  be  reinstated  and 
heard  upon  its  merits.  Upon  the  case  thus 
made  tlie  Judge  refused  the  injunction  and 
other  relief  prayed  for.  We  are  of  the 
opinion  that  tbe  Jndgedid  right.  The  ver- 
dict and  judgment  In  the  forcible  entry  and 
detainer  case,  however  improper,  unjust, 
and  unsupported  by  testimony,  were 
valid  and  binding  upon  the  parties  until 
set  aside  In  the  manner  prescribed  by  law. 
The  plaintiff  had  a  plain  remedy  for  tbe 
errors  complained  of,  by  obtaining  tbe 
writ  of  cert/orarf.  Ije  took  certain  steps 
In  this  direction,  but  failed  in  oneessential 
particular  to  comply  with  the  law,  viz., 
to  file  in  tbe  clerk's  ofllee,  with  the  peti- 
tion for  certiorari,  the  bond  required  by 
the  statute.  Section  4054  of  the  (.'ode  de- 
clares that  the  bond  must  be  so  filed,  and 
this,  of  course,  must  be  done  within  the 
time  prescribed  bylaw,  or  the  clerk  can- 
not legally  Issue  the  writ  of  certiorari.  It 
is  doubtless  true  that  at  tbe  next  term  of 
tbe  superior  court,  after  the  forcible  entry 
and  detainer  trial  was  bad,  the  judge  did 
grant  counsel  for  Baker  &  Lawrence  per- 
mission to  take  tbe  papers  in  that  rase 
from  the  clerk's  office  for  the  purpose,  as 
alleged,  "of  examlnln:;  and  perfecting 
them;"  the  evident  purpose  being  to  ob- 
tain and  file  thereafter  tbe  eerttorarl  bond 
which  counsel  alleged  had  already  been  ex- 
ecuted. The  Judge  atsogrnnted  saldconn- 
sel  leave  of  absence,  and  after  so  doing, 
without  further  notice  to  him,  dismissed 
the  certiorari  ease.  The  Judge  niustelther 
have  overlooked  the  fact  that  he  had 
granted  this  leave  of  absence,  or  consid- 
ered that,  even  n  the  counsel  was  present, 
the  case  must  In  any  event  be  dismissed, 
because  the  time  In  which  the  bond  could 
ho  legally  filed  had  long  since  expired,  and 
to  allow  the  bond  to  be  filed,  then  or 
thereafter,  would  also  cause  an  unlawful 
delay  of  six  more  months  In  disposing  of 
the  case.  It  Is  Immaterial  whether  the 
Judge  forgot  tbe  tact  that  he  had  grnntetl 
the  leave  of  absence,  or  dismissed  tbe  case 
for  the  reason  stated.  No  other  legal  dis- 
position of  the certforaW was  possible,  un- 
der the  facts  disclosed,  and,  even  Ifcnunael 
had  been  present,  the  dismissal  of  the  case 
was  Inevitable.  What  then  remains?  A 
valid  Judgment  Is  now  of  force  against 
Baker  &  Lawrence  In  the  forcible  entry 
and  detainer  case,  and  they  have  not 
availed  themselves  of  the  proper  and  legul 
method  of  setting  the  same  aside;  nor  did 
they  state  In  their  petition  for  Injunction, 
etc.,  any  good  and  snfficlent  legal  reason 
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why  they  failed  so  to  do.  These  things 
being  trae,  this  judgment  cannot  be  at- 
tacked and  set  aside  collaterally,  and 
tlterdore  the  judge  below  committed  no 
error  in  t^usIdk  to  grant  the  remedies 
aoDght  by  the  petition.  Judgment  af- 
firmed. 


Washlnotom  r.  Stats. 
(Supreme  Court  qf  Geortrta.   lUroh  lA,  IMt) 

Abboh^Ihstbuctioiib — Abquhbhts  ow  Coimssu 

1.  When  OQ  the  trial  of  a  defendant  for  Bet- 
ting fire  to  and  attempting  to  burn  a  gnard-hoase 
the  vital  issne  WM  whether  be  attempted  simply 
to  burn  a  bole  in  Oie  door  lolely  for  the  piizpoae 
of  eitecting  his  eecape^  or  set  nre  to  the  house 
maliciously  and  with  intent  to  burn  It,  and  the 
coort,  in  its  charge,  after  alluding  to  vartoos  al- 
leged cironmstaoces  connected  with  the  occur- 
rence, and  stating  in  detail  a  number  of  alleged 
acts  of  the  defendant,  instructed  the  Jury  they 
■hoold  look  to  the  oircmnatanoes  in  proof  and  to 
the  conduct  of  Uia  defendant  indetermibingwhat 
ills  intention  was,  it  would  have  been  a  better 
practice  for  the  court,  in  the  same  oonnection,  to 
also  instruct  the  Jury  they  might  look  to  defend- 
ant's statement,  giving  it  such  weight  as  they 
deemed  proper,  and  decide  whether  or  not  the 
statement  snocessfully  rebutted  any  inferences  of 
guilty  intention,  provided  there  were  such, 
which  might  be  drawn  from  the  testimony. 

2,  On  such  a  trial,  and  involving  such  an  is- 
sue, it  was  error  to  charge  as  follows:  *'A  man 
has  the  same  right  to  bum  a  hole  in  the  house  to 

rinto  It  as  to  bora  a  hole  Into  It  to  get  out  of 
He  has  exactly  the  same  right  to  bum  a  hole 
into  a  dwelling-house  for  the  purpose  Of  getting 
Inside  of  it  that  he  would  have  to  onm  a  hole  In- 
to the  goard-turase  to  get  out  of  it. " 

8.  0&  the  trial  of  u  Indtotment  for  arson  it 
WW  eRor  to  allow  tlie  solicitor  general,  ovur  ob- 
lection  of  defendant's  counsel,  to  state  in  his  oon- 
elodlng  argument  that  frequent  bomings  bad  oc- 
curred throughout  the  country,  and  to  urge  the 
Jury,  in  consequence  thereof,  to  striody  enforce 
the  law  in  the  case  then  on  trial. 
{SyUabuM  by  tKe  Cottrt) 

Error  from  sDperlor  conrt,  Dougherty 
county;  Bower,  Judge. 

Jeete  WalteTB.tor  plaintiff  In  error.  W. 
N.  ^oee,  Sol.  0«n.,  for  the  State. 

LtTUFRiH,  J.  1.  The  defendant  below 
was  tried  for  the  crime  of  arson*  It  being 
alle^^ed  tbat  he  mallcionsly  set  fire  to  and 
attempted  to  bam  a  guard-house  In  the 
city  of  Albany.  This  court.  In  the  case  of 
Jenkins  v.  State.  53  Ga.  S3,  having  settled 
the  law  tbat  burning  a  bole  In  the  door, 
or  attempting  to  bum  one  through  the 
floor,  of  a  gnard-bonse  In  an  incorporated 
town,  merely  tor  the  purpose  of  effecting 
bis  escape,  and  without  intending  "to  con- 
same  or  to  generally  Injnre  the  building, " 
neither  of  ench  results  occnrrlng,  did  not 
make  one  gallty  of  arson,  the  coart  below, 
OD  the  trial  of  the  case  at  bar,  recognized 
this  rule,  and  accordingly  the  main  Issue 
sahmltted  to  tbe  Jury  was  whether  this 
defendant  attempted  simply  to  hum  a  hole 
in  the  door  of  the  guard-house  for  the  par- 
pose  of  escaping  thei'efrom,  or  set  fire  to 
the  house  maliciously  and  with  intent  to 
bam  It.  In  Its  charge  to  the  jury  tbe 
court  bypothetfcaily  alluded  to  various 
dmmiBtanceB  connected  with  the  occur- 
mce  which  tbe  state  contended  bad  been 
proved,  and  stated  In  detail  a  number  of 
an^^  acta  on  tbe  part  ol  tbe  deCendaat, 


and  then  In  substance  Instmcted  tfie  Jury 
that  they  should  look  to  the  circumstances 
In  proof,  and  to  the  conduct  of  the  defend- 
ant, in  determining  what  his  intention 
was.  It  is  tme  tbe  judge  also  charged 
the  jury  concerning  the  defendant's  state- 
ment, and  informed  them  th&y  conld  at- 
tach to  It  whatever  weight  th«7  saw 
proper,  and  believe  it  in  preference  to  the 
swnm  trattmony  of  the  witnesses;  but  he 
did  not  do  this  In  immediate  connection 
with  the  iDStmctlons  above  referred  to. 
Taking  these  InBtractlons  by  themselves, 
their  meaning  would  be  that  in  arriving 
at  the  Intention  of  the  defendant,  the  Jury 
should  look  only  to  the  tacts  and  circura- 
stances  brought  out  by  tbe  testimony; 
and  It  may  be  that  they  reached  their  con- 
elusion  without  taking  into  consideration 
what  the  judge  had  told  them  concerning 
the  defendant's  statement.  A.  trained, 
legal  mind  would  doubtless  understand 
from  the  entire  charge  that  tbe  judge 
meant  to  Instmct  the  Jury  they  might  re- 
fer to  the  prisoner'!  atatement,  and.  If 
they  believed  It  to  be  tme,  might  find  that 
it  successfully  rebutted  Interences  of  guilty 
intention,  If  there  were  any,  dednclble 
from  the  testimony;  but  the  jurors,  being 
unprofessional  men,  and  not  habitually 
accustomed  to  dealing  with  legal  ques- 
tions, may  not  have  so  understood  the 
charge.  We  do  not  mean  to  say  that  the 
conrt  below  committed  absolute  error  lo 
falling  to  call  the  attention  of  the  Jury  to 
the  prisoner's  statement,  and  the  effect 
which  might  be  given  to  It,  In  the  same 
connection  with  the  other  charges  referred 
to,  or  to  hold  tbat  If  in  tbe  case  now  un- 
der cunsideratlon  the  guilt  of  the  defend- 
ant plainly  and  unmistakably  appeared, 
a  new  trial  should  be  ordered  on  account 
of  such  failure;  but  we  think  that  In  a 
grave  case  like  this.  Involving  the  penalty 
of  death  or  tbat  of  life  Imprisonment,  the 
safer  practice  would  be  as  Indicated  In  tbe 
flret  head-note. 

2.  The  charge  In  the  second  head-note 
was  manifestly  erroneous.  It  was  Irrele* 
vant,  and  calculated  to  prejudice  the  da* 
fendant'e  case  before  the  Jury.  When  tbe 
judge  stated  that  a  man  had  the  samA 
right  to  bum  a  hole  In  a  dwelling-house  In 
order  to  get  Inside  of  It  that  he  would 
have  to  burn  one  la  a  guard-house  to  get 
out  ol  It,  It  Is  very  likely  that  the  jury  con- 
cluded he  bad  no  right  at  all  to  do  the 
former,  and  consequently  no  right  to  do 
the  latter;  and  that,  having  no  such  right, 
burning  the  hole  inthe  guard-housewould 
necessarily  be  arson.  In  any  view  of  It 
we  are  unable  to  see  how  such  a  charge 
could  aid  tbe  Jury  in  arriving  at  a  proper 
conclusion  upon  the  serious  Issue  they 
were  to  determine  In  thlH  case. 

S.  It  appears  tbat  daring  tbeconcludlng 
argament  of  the  solicitor  general  heatlud- 
ed  to  the  frequency  of  burnings  through 
out  the  country,  and  urged  upon  tbe  jury 
the  Importance  of  strictly  enforcing  the 
law  In  this  case.  Upon  objection  being 
made  to  these  remarks,  the  Judge  stated 
he  presumed  the  object  of  tbesolicltorgen- 
eral  was  not  to  Insist  on  convicting  the 
defendant  becaase numerous  barnlngs  had 
taken  place,  but  tbat  be  merely  Intended 
to  urge  the  Jory  to  look  caref  ally  into 


Digitized  by 


Google 


182 


SOUTHEASTEBN  BEPORTEB,  VOL.  13. 


(OS. 


case,  and  see  nbether  the  defendant  was 
guilty  or  not;  whereupon  the  solicitor 
seneral  said  this  was  his  reason  for  mak- 
toK  the  remarks  alluded  to,  and  the  court 
ruled  that  the  areument  was  nut  out  of 
order.  It  la  the  well-settled  policy  of  this 
court  that  counsel  in  the  argument  of 
cases  should  contliie  their  remarks  to  the 
law  and  the  evidence,  and  that  in  do  in- 
stance uhould  they  be  permitted  to  com- 
ment upon  extraneous  facts  prejudicial  to 
the  Interests  or  rights  of  a  party,  over 
his  objection,  unless  such  facta  be  uf  a  kind 
of  which  Judicial  cognizance  may  be  taken 
without  proof.  The  wisdom  of  this  rule 
Is  well  established  by  numerous  and  re- 
spectable authorities.  In  Weeks,  Attys. 
S  112,  it  <s  said:  "Counsel  must  cuntine 
tbemselres  to  the  facts  in  evidence.  This 
is  a  rule  frequently  violated.  It  Is  the 
duty  of  a  court  to  check  any  departure 
from  the  evidence,  and  to  stop  cuonuel 
when  be  Introduces  irrelevant  matters  or 
facta  not  supported  by  the  evidence.  If 
an  objection  be  made  to  thlH  course  of 
argument  It  la  error  for  the  court  to  permit 
it,  and  anewtrial  may  be  granted  for  auch 
error ;  but  where  counsel  lor  theatate  made 
comments  outside  of  the  evidence,  and 
no  objection  was  made,  it  was  held  nut 
error."  In  Fergnaon  v.  ytate,  49  Lnd.  33, 
it  was  held:  "On  the  trial  of  an  Indict- 
ment for  murder  It  la  error  for  counsel  for 
the  state,  in  argument  to  the  Jury,  to  com- 
ment on  the  frequent  occurrence  of  mur- 
ders In  the  community,  and  the  formation 
of  vigilance  committees  and  mobs,  and  to 
state  that  the  same  are  ciiused  by  laxity 
In  the  adminlHtratlon  of  the  law,  and  that 
they  should  make  an  example  of  the  de- 
fendant, and  for  the  court,  upon  objection 
by  the  defendant  to  such  language,  to  re- 
mark to  the  jury  that  such  matters  are 
proper  to  be  commented  upon."  Special 
attention  is  called  to  the  cane  of  Bennett 
V.  State.  12  8.  E.  Kep.  80tf,  decided  at  the 
last  term  of  this  court,  la  which  Mr.  Jus- 
tice Simmons  delivered  an  able  and  care- 
fully prepared  opinion  reviewing  a  decis- 
ion made  by  the  writer  while  on  the  cir- 
cuit bench.  The  precise  qneDtlon  made  in 
that  case  was  concerning  the  court'a  al- 
lowing the  solicitor  general  to  comment 
upon  thefact  that  thedefendant  had  failed 
to  prove  bis  good  character,  which  the 
court  below  permitted  because  defend- 
ant's counsel  In  his  argument  bnd  repeat- 
edly reiterated  that  he  did  have  a  good 
character,  and  alluded  to  nnmerous  facts 
in  this  connection  which  were  not  In  evi- 
dence. This  court  held  that  even  this  im- 
proper conduct  of  defendant's  counsel  did 
not  justify  the  court  In  allowing  the  solic- 
itor general  to  commit  a  like  Impropriety. 
Many  authorities  are  cited  In  the  case  last 
mentioned  upon  the  particular  subject  of 
the  detendan  t's  character  in  criminal  cases, 
and  the  right  of  counsel,  In  the  absence  of 
proof,  to  comment  theroon ;  but  the  court 
goes  further,  and  comments  fully  upon  the 
general  duty  of  the  judge  to  confine  coun- 
sel In  their  arguments  to  the  law  and  evi- 
dence, especially  when  attempts  to  do 
otherwiae  are  objected  to  by  the  other 
side.  An  extended  extract  is  made  from 
an  opinion  by  Judge  Nisbbt  in  Mltchum 
V.  State,  11  Ga.  615,  citing  BeiTy  t.  State, 


10  Qa.  622.  which  is  full,  appropriate,  and 
pointed  with  reference  to  the  question 
now  nnder  consideration.  In  the  case  of 
Tucker  t.  Hennlker,  41  N.  H.  817.  cited  bj- 
Justlce  Simmons,  this  opinion  of  Judge 
NiSBET  Is  cited  frith  approbation;  indeed, 
the  New  Hampshire  Justice  adopted  al- 
most bodily  Judge  Nisobt'h  opinion. 
Again,  in  the  case  of  Towner  v.  Thomp- 
son, 82  Ga.  740,  9  S.  E.  Rep.  672,  wlilcii 
was  a  civil  case.  Chief  Justice  Bi-bcklicy 
said:  "During  the  concluding  argument 
counsel  for  Thompson  stated  a  fact  not 
in  evidence,  to-wit,  that  Towner  was  born 
in  Illinois.  This  statement  was  improper, 
and  the  request  made  by  opposing  connael 
to  charge  directly  to  that  effect  should 
have  been  grauted ;  hut  the  charge  given, 
to-wit,  that  the  jury  ahould  try  the  case 
by  the  evidence,  and  not  by  what  counsel 
said  in  their  speeches,  was  sutflclent.  Nu 
court,  however,  should  tolerate  counsel  in 
stating  any  fact  In  argument  as  to  which 
there  la  no  evidence,  unless  it  be  some  fact 
which  can  be  noticed  judicially  without 
proof.  Certainly  that  Mr.  Towner  was 
born  in  Illinois  is  not  one  of  this  class  ut 
facts.  There  should  have  been  no  allu- 
sion made  to  it  in  argument. "  A  careful 
review  of  all  the  authorities  above  dtcJ 
and  referred  to  will  lead  to  the  conclnslon 
that  the  rule  above  laid  down  should  be 
carefully  and  strictly  enforced  by  the 
courts.  In  the  case  now  under  considera- 
tion the  fact  that  frequent  arauna  had  oc- 
curred in  the  community.  If  auch  was  the 
fact,  could  have  no  possible  bearing  apon 
the  question  whether  or  not  the  defendan  t 
mallclouslr  set  flre  to  the  guard-bouse  In 
Albany.  The  only  effect  that  the  making 
of  such  a  statement  by  the  aolicltor  gen- 
eral could  have  would  be  to  Improperly 
prejudice  the  minda  of  the  jury  againat  the 
defendant.  Certainly  the  fact  be  under- 
took to  state  was  not  one  of  such  public 
notoriety  or  matter  of  history  as  that  the 
court  or  the  jury  could  take  Jndlclal  coscnl* 
zancethereoF.  It  wosthedutyol  thecourt. 
when  the  objection  was  made  by  the  de- 
fendant's counsel,  to  promptly  and  un- 
equivocally declare  that  such  an  argument 
was  improper,  und  require  the  solicitor 
general  to  desiat  therefrom.  Instead  of 
so  doing,  the  court  undertook  to  inform 
the  Jury  what  it  presumed  the  solicitor 
general  meaut  thereby,  and  this  we  do 
not  think  was  thepropercoorse  to  pursue. 
We  repeat  here  that  this  court  will  here- 
after strictly  adhere  to  and  enforce  the 
rule  upon  this  subject  which  has  been 
a  bated  above.  Judgment  reversed. 


Bbiubebrt  t.  Mansfield. 
(Supreme  Court  <^  Q&)rQ\a.    March  10,  1891.) 
Lakdlord'b  Liem— Subett  fob  Tenant. 
A  landlord  baving,  as  surety  with  his  tea- 
ant  and  another  person,  signed  a  note  for  snp- 
pltes  purchased  by  the  tenant,  but  not  having 
purchased  or  ordered  them  himself,  cannot  have 
a  11^  therefor  on  the  tenant's  crop,  though  he  la 
obliged  to  pay  the  note  at  its  imturity. 

Error  from  superior  court,  Mitchell 
county;  Bowkh,  Judge. 

Speme  4k  Twitty,tOT  plaintiff  in  error, 
i.  A,  Buab,  for  defendant  In  error. 
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SiUHONB,  J.  Under  the  facta  of  thiscase 
as  tbey  appear  from  the  record,  we  think 
the  conrt  erred  In  austalnlng  tbecert/ornr/ 
and  In  awarding;  the  money  to  Manefleld. 
Wp  think  thefaL'taelearlyahow  thatMana- 
fleld  did  not  himself  fnmlBb  the  aapplieato 
hla  tenant,  bat  that  he  waa  merely  a  sure- 
ty on  the  note  whkh  be  and  hie  tenant 
Faircloth  K&ye  for  thuauppllee.  Manetield 
was  not  alone  bound  lor  the  goods  sold 
by  the  merchant  to  his  tenant,  but  the 
facta  show  that  the  tenant  and  Faircloth 
were  equally  bound  with  blm.  In  the  case 
nr  Scott  V.  Punnd,  61  Ga.  579,  It  waa  held 
that.  "In  order  for  a  landlord  to  have  a 
lien  upon  his  tenant's  crop  for  supplies, 
etc.,  the  landlord  must  furnish  the  articles, 
and  not  merely  become  the  tenant's  surety 
tor  the  price  to  some  other  person  by 
whom  they  were  sold  to  the  tenant." 
Uansfield  bc^ng  only  a  surety  tor  hla  ten- 
ant, under  the  law  be  would  bare  no  Hen 
aa  landlord  for  auppltea  which  his  tenant 
purchased  from  a  merchant,  and  tor  which 
be  stood  the  tenant's  security ;  nor  would 
the  tact  that  he  paid  the  note  after  It  be- 
came due  entitle  him  to  such  lien.  Of 
coarse,  had  he  ordered  the  supplies  from 
the  merchant  npou  his  own  credit,  and  in 
that  manner  tumlshed  them  to  hla  tenant, 
under  the  law  he  would  bare  been  en  titled 
to  a  lien.  Bat  as  the  tenant  himself  pur* 
chased  the  pupplles,  and  the  landlord  mere- 
ly  stood  bis  security  for  the  payment 
therefor,  be  is  not  entitled  to  alien.  Judg- 
ment  reversed. 


Hatob,  Em,  OP  WATCB088  r.  Board  of 
Education. 

{Supreme  Court  of  Qeorgki.   March  18. 1801.) 

CoLuccnoN  or  School  Tax— Cohpkkbation. 
Where  a  school  tax  was  levied  by  town  aa< 
tborlties,  the  law  prOTiding  that  the  money  so 
raised  shonld  be  used  only  for  establishing  and 
maiataitting  public  schools  In  said  town,  and 
making  It  the  duty  of  the  treasorer  of  the  town 
to  recover  all  said  money  ftom  the  mayor  and 
oomudl,  and  whne  1^  authori^  of  law  said 
mayor  and  council  had  appointed  a  collector  of 
all  taxes  imposed  by  them,  and  provided  that  he 
should  receive  a  certain  per  cent  thereof  as  com- 
pensation for  his  serrioaa,  sacfa  collector  had  the 
right  to  retain  from  the  school  fund  hla  oouunls- 
sioDS  tor  coUeoting  the  aaoie. 

(^Bolma  by  the  Court.) 

Error  from  superior  court,  Ware  coun- 
ty :  Atkinson.  Judge. 

J.  L.  Sweat,  for  plalnttfb  in  error.  8. 
W.  Bitch,  lor  defendant  in  wror. 

LDHPKiir,  J.  An  act  was  passed  Octo- 
ber S3, 1887,  to  establish  a  sjnstem  of  pub- 
lie  schools  for  the  town  of  waycroas.  It 
was  amended  December  26,  Under 
the  law  aa  amended,  tlie  mayor  and  coun- 
cil of  aaid  town  were  authorized  and  re- 
qnired  to  Iwy  an  ad  valorem  tax  of  one- 
fourth  of  1  per  cent.,  and  the  sum  ao 
raised  was  ti>  be  used  only  for  the  pnr- 
puae  of  establishing  and  maintaining  pub- 
lic schools  In  and  for  said  town.  The  last 
recited  act  also  provided  that  It  should  be 
the  duty  of  the  treasurer  of  said  town  to 
recover  from  the  mayor  and  couucil  all 
the  money  received  by  them  by  taxation 
for  school  purposes,  and  pay  the  same 
out  only  'ipou  the  order  of  the  board  of 


education.  The  charter  of  the  town  of 
WaycroBS  authorized  the  town  antliorl- 
ties  to  appoint  a  tax  collector  for  the 
town,  pi-eacribe  bis  duties,  and  reicalate 
hla  aalary  or  pay.  In  parsuance  of  tbls 
authority,  the  mayor  and  council  ap- 
pointed a  tax  collector,  and  provided  that 
heabould  receive  as  compensation  lor  bis 
aerrices  10  per  cent,  of  all  the  taxes  col- 
lected by  bfm.  It  appears  that  this  col- 
lector collected  theanm  of  91,735.80,  and 
paid  over  the  same  to  the  school  anthort- 
tles,  less  hia  commlsaloUH  of  $173.53. 
The  board  of  education,  alleging  that  said 
collector  bad  no  legal  right  to  retain  this 
sum  out  of  the  school  fund,  demanded  the 
same  from  the  mayor  end  council,  who 
refused  to  pay  or  cause  tbe  same  to  be 
paid  to  aaid  board.  Whereupon  tbe  board 
of  education  sought  by  mandHmaa  to 
compel  the  town  authoritieB  to  have  this 
•  money  paid  to  them  for  school  parposee. 
The  Judge  below  granted  a  maDaamus  ab- 
solute, and  this  decision  Is  tbe  error  com- 
plained of.  The  sole  question  made  is, 
were  tbe  mayorand  council  authorized  by 
law  to  apply  any  portion  of  the  sum  col- 
lected for  school  purposes  to  the  payment 
of  the  expense  of  its  collection  ?  Aa  a  gen- 
eral proposition.  It  wonld  seem  just  and 
equitable  that  any  fund  collected  by  tax- 
ation for  a  specific  purpose  should  bear 
the  legitimate  and  neceasary  expense  of 
such  collection,  and  It  would  follow  In- 
evitably that  this  school  fund  should  be 
reduced  by  the  amount  of  such  expense, 
unless  the  law  on  the  subject  provides 
otherwise.  We  are  of  the  opinion  that 
this  law  should  not  he  ao  atrictly  con- 
strued as  to  prevent  this  fund  from  being 
so  rednt^ed.  A  statute  of  Pennsylvania 
provided.  In  substance,  that  whenever 
school  taxes  aaaeHScd  on  unseated  lands 
should  not  be  paid  by  the  owner  or  own- 
ers thereof,  the  proper  county  commis- 
sioners should  enforce  the  collection  there- 
of, and  when  collected  the  money  should 
be  paid  to  the  district  treasurer  torschool 
purposes,  by  orders  drawn  on  the  connty 
treasurer.  A  question  arose  under  this 
act  aa  to  whether  or  not  the  county  treaa- 
nrer  ahoDld  bo  allowed  his  coramlssionR 
for  collecting  school  taxes  on  unseated 
lands;  and  In  the  case  of  Cameron  Co.  v. 
School-Dlst..  117  Pa.  St.  149. 11  Atl.  Rep. 
534,  it  was  held  that,  Inasmnch  aa  tbe 
treasurer,  by  tbe  act  of  1834,  waa  entitled 
to  receive  tor  bis  services  a  certain  per 
cent,  on  all  moneys  recelred  and  paid  out 
hy  him,  he  could  retain  hla  commlaalons 
tor  collecting  the  school  tax,  and  that  the 
county  was  liable  to  the  school-district 
for  but  tbe  amount  of  school  tax,  lean  the 
commlaeionH  paid.  The  Pennsylvania  act 
does  not.  It  Is  trne,  expresBly  declare  that 
all  of  the  school  tax  on  unseated  lands 
elionld  be  paid  over  for  school  pur  poses, 
but  the  requirement  to  pay  over  the  mon- 
ey la  the  same,  in  effect,  as  a  requirement 
to  pay  over  all  the  money.  The  caae  of 
People  V.  Wiltshire,  92  III.  260.  la  exactly  In 
pnlnt.  By  a  statute  of  Illinois  it  was  pro- 
vided that  the  county  tax  collector 
should  pay  over  to  the  township  treas- 
urer, for  Bchool  purposes,  tbe  full  amount 
of  certain  school  taxes,  and  It  waa  held 
that  this  meant  he  should  pay  over  the 
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full  amount  lew  bis  commlBSlonB.  Mr. 
Justice  ScBOLFiKLD  remarked  tbatthelan- 
gaage  used  was  lmperatlre,aDd,  taken  by 
Itsell.  would  undoubtedly  require  all  this 
fund  to  be  paid  over  without  deduction; 
but,  inasmuch  as  It  was  provided  by  an- 
other statute  that  county  cullecton 
should  be  allowed  a  commission  on  all 
money  collected  by  them,  the  two  stat- 
utes should  be  construed  in  pari  m&teria, 
and  that,  taken  together,  they  should  be 
held  to  mean  that  the  school  fund,  like  all 
other  funds  collected,  should  be  subject  to 
this  commission.  It  was  further  held  by 
the  Illinois  court  that  **  legitimate  com- 
missions for  collecting  school  taxes  may 
not  Improperly  be  called  'money  raised 
tor  school  purposes;*"  and  this  seems  to 
us  by  no  means  a  strained  construction  of 
the  law.  In  the  case  before  us  the  money 
raised  by  taxation  tor  school  purposes  la 
the  town  of  Waycross  waa  to  be  used  on- 
ly in  establishing  and  maintaining  public 
schools,  ior  the  law  so  provided.  But  an- 
other law  ol  equal  force  authorised  tlie 
mayor  and  council  of  Waycross  to  pay  its 
collector  In  whatever  way  they  saw  prop- 
er; and  they  having,  under  the  authority 
of  this  law,  fixed  his  compensation  at  10 
per  cent,  upon  all  sums  collected  for 
taxes,  this  provision  was  of  equal  weight 
and  force  with  the  law  providing  for  the 
establishment  of  schools.  Construing  the 
two  together,  as  did  the  supreme  court  of 
Illinois,  th^  mean  that  the  school  au- 
thorities of  Waycross  shall  have  the  use 
of  the  school  fund,  less  the  legitimate  ex- 
pense of  collecting  it,  and  that  this  very 
expense  fa  incurred  for  establishing  and 
uaintaioing  these  schools.  While  the 
question  here  decided  may  not  he  entirely 
free  from  doubt,  our  conclusion  Is  cer- 
tainly supported  by  two  eminently  re- 
spectable decisions,  as  shown,  and  doubt- 
less others  upon  the  same  line  could  be 
found;  and,  on  general  principles.  It  Iscer- 
talnly  fair  that  the  school  fund  should 
bear  the  expense  of  its  owngHtbering,Just 
as  all  other  funds  raised  by  taxation  are 
made  to  do.  In  the  distribution  of  mon- 
ey by  Rourte,  and  especially  by  courts  of 
equity,  the  same  fair  rule  universally  pre- 
vails; and  no  good  reason  occurs  to  us 
why  this  principle  should  not  control  the 
case  before  us.  Judgment  reversed. 


Hooks  v.  Hates. 

(Suprems  Court  of  ClwgUi.  Usndi  16,  U8L) 

HoHTOAOKs— AasiamRHT —  FoRioLostrBi —  Fab- 
TiRB— EviDSHCs  —  Nsw  Trial— Ajundksht  ov 
Flbadino. 

1.  The  evidenoe  lisvliig  been  oonfllcting.  and 
the  court  having  been  sattsfled  with  the  vera  let, 
there  is  no  error  In  refusing  a  new  trial  on  the 
grounds  that  the  verdict  was  ooutraiy  to  the  law 

aod  evidence. 

2.  It  is  too  late  od  a  motloofor  a  oew  trial  to, 
for  the  first  time,  complain  of  the  allowanoe  of 
amendments  to  a  petition  for  foreclosure,  the  one 
adding  a  prayer  for  counsel  fees,  the  other  mak- 
ing the  administrator  of  plaintiff's  assignor  a 
party  plaintiff  suing  for  the  use  of  plaintiff. 

S.  The  administrator  having  been  made  a 
party  plaintiff,  there  was  no  error  in  allowing 
the  admission  in  evidence  oS  the  original  mort- 
gage, though  there  was  no  written  transfer  there- 
of to  plainUJL 


4.  A  witness  not  a  party  or  Interested  in  the 
issue  can  testify  to  a  contract  made  In  his  hear- 
ing whereby  aefendant's  mortgagee,  sinoa  de- 
ceased, Bold  the  mort^rage  to  plaintiff. 

6.  As  plaintiff  did  not  claim  to  have  pur 
chased  the  note  and  mortgage  before  they  came 
doe,  the  admission  of  his  testimony,  after  the 
of  the  muiigagee's  administrates  a  par^ 
that  he  was  a  bona  ftde  holder  of  tha 


plaint 

note  and  mortgage  before  'VF*"'"Mwy'<*'*wit  of  tba 
soit,  ooold  not  pnijiidlos  defendant 

Error  from  superior  court.  Worth  conn- 
ty;  BowRR,  Judge. 

Jesse  W.  Waters,  for  plalnttlT  In  error. 
D.  a.  Pope^  for  defendant  In  error. 

Siiuiom.J.  IverBoDL.Ford  commenced 
hia  suit  to  foreclose  a  mortgage  against 
J.  T.  Hooks,  in  October,  1883.  The  note 
and  mortgage  were  payable  to  the  order 
of  £.  F.  Haily,  and  Ford  alleged  that  he 

f»nrchased  the  name  from  Hally  before  the 
atter's  death.  At  a  subsequent  term  of 
the  court  two  amendments  were  allowed 
to  the  petition  for  foreclosnre,  one  adding 
a  prayer  for  a  Judgment  of  10  per  cent, 
counsel  fees,  and  the  other  making  the  ad- 
ministrator of  Hally  a  party  plaintiff,  su- 
ing for  the  use  of  I.  L.  Ford.  No  objec- 
tions were  made  to  these  amendments  at 
the  time  they  were  allowed  by  the  court. 
Two  years  after  these  amendments  were 
made,  the  case  was  tried,  and  the  plea 
relied  on  by  the  defendant  was  payment. 
The  Jury  returned  a  verdict  in  faver  of  the 
plaintiff,  and  the  defendant  made  a  mo- 
tion for  a  new  trial  upon  the  several 
grounds  contained  therein,  which  was 
overruled  by  the  court. 

1.  The  first  and  second  grounds  of  the 
motion  were  the  osnal  ones,  that  the  ver- 
dict is  contrary  to  law  and  the  evidence. 
The  evidence  was  conflicting  as  to  wheth- 
er the  note  ant]  mortgage  had  been  paid 
bythedefendant,and,thejury  finding  that 
they  had  not  been  paid,  and  the  court  be- 
ing aatlHfled  with  their  verdict,  there  was 
no  error  In  refusing  a  new  trial  upon 
these  grounds. 

2.  The  third  and  eighth  grounds  com- 
plain of  the  allowance  of  the  two  amend- 
ments to  the  petition  for  foreclosure,  the 
amendment  asking  for  counsel  fees,  and 
the  amendment  making  Hayes  a  party 
plaintiff,  suing  for  the  use  of  Ford.  These 
two  grounds  of  the  motloncannot  be  con- 
sidpred,  because  the  record  shows  that 
these  amendments  were  allowed  at  the 
April  term,  li^,  and  no  objection  thereto 
was  at  that  time  made,  or  exception  pen- 
dente Ute  filed.  It  was  therefore  too  lateto 
complain  of  their  allowance  by  the  court 
in  the  motion  for  a  new  trial  two  years 
thereafter. 

S.  The  fourth  ground  of  the  motion  com- 
plains that  thecourt  erred  1o  allowing  the 
mortgage  from  Hooks  to  Hally  to  be  Intro- 
duced in  evidence.on  tbegroundthatthere 
was  no  written  transfer  of  said  mortgaj^ 
from  Hally  to  Ford.  After  the  amend- 
ment, making  Hayes,  the  administrator 
of  Hally,  a  party,  was  allowed,  this  was 
not  a  good  ground  of  objection.  The  suit, 
after  this  amendment,  proceeded  in  the 
name  of  Hayes,  as  such  administrator, 
and  the  mortgage  was  therefore  admissi- 
ble In  evidence. 
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i.  The  fifth  eroond  complains  that  the 
coartvrretl  ia  allowing  plaintiff's  wltnesd, 
Bob  Ford,  to  testify  that  Haily  told  him 
tbat  be  ( Haily  )  had  eold  the  mortKage  to 
I.  L.  Ford-  Objection  was  made  tft  this 
testimony,  on  the  Kroond  thatlt  was  hear- 
say. We  can  see  no  objection  to  the  ad- 
mission of  this  testimony.  Bob  Ford  was 
not  a  party  plaintiff,  appears  to  hare 
heed  a  diainterested  witness,  and  was  tes- 
tifying to  a  contract  be  heard  made  be- 
tvem  Haily  and  I.  L.  Ford.  That  con- 
tract was  treated  by  both  parties  and  the 
toartaaan  isaaeon  the  trial,  and  we  are  at 
a  loss  to  nndenitand  why  Bob  Ford  could 
Dut  testily  thereto. 

5.  The  sixth  sruund  alleges  error  in  al- 
lovlusthe  plaintiff  I.  L.  Ford  to  testify 
tbat  be  was  a  bana  tide  holder  of  the  note 
and  noortffafire  before  the  Institution  of  the 
•Dlt  to  foreclose  the  same.  After  the 
ameadment  tuaklncr  Hayes  a  party  plalu- 
tifl  bis  testimony  was  Immaterial,  and  did 
DO  damas^  tbe  defendant.  It  was  of 
no  concern  to  him  whether  I.  L.  Ford  was 
the  owner  of  tbe  mortgage,  or  whether  It 
was  a  part  of  tbe  assets  of  the  estate  of 
Haily,  and  l»elonged  to  Hayes  as  admin* 
latrator.  His  defense  waa  not  prejudiced 
whether  the  one  owned  It  or  the  other,  as 
Ford  did  not  claim  to  bare  parcbased  the 
note  and  mortgase  before  they  fell  due. 

8.  For  the  reason  given  In  onr  comments 
on  the  fonrth  gronnd  there  was  no  error 
in  refasluK  &  new  trial  upon  the  seventh 
ground  of  the  motion,  which  compltUns 
tbat  tbe  court  erred  in  allowing  the  plain- 
tiff Ford  to  testify  that  be  told  Hooks 
bow  he  held  the  note  and  mortgage,  etc, 
the  oblectlon  belnft  that  the  transfer  of  the 
mortgago  should  be  In  writing. 

Judgment  affirmed. 


Monroe  r.  Stigbr. 
(Supreme  Cawrt  ttf  Oeorvfo.   Bffarch  1%  1891.) 

Error  from  superiorcoart,  Ware  county ; 
Atkinsox,  Judfce. 

J.  £r.  Sweat  and  L.  A.  Wilaon,  for  plain- 
tiff in  error.  W.  Httcb,  fur  defendant  In 
er/or. 

Bi,KCKt.RT.  G.  J.  This  case  la  controlled 
by  the  act  of  November  11, 1889,  prescrib- 
ing the  method  of  bringing  cases  to  the 
supreme  court.  Writ  of  error  dismissed. 


Kennedy  v.  Cromwell. 

(9uprem«  Court  of  North  Carolina. 

1691.) 


April  91, 


SriTTTS  or  LnnTATiOM— Acnow  oir  Odarduk'b 
BOXD — Habsiaob  or  Frmb  Plaistiff. 

1.  Where  the  caase  of  action  against  bd  ez- 
eentor,  administrator,  or  {piardian  is  fora  breach 
ot  the  bond  it  fa  barred,  as  to  the  sureties,  after 
three  years  from  the  breach  complained  of. 
Code,  1155,  (6.) 

2.  Where  the  cause  of  action  Is  to  recover 
tbe  balance  admitted  to  be  due  by  the  final  ac- 
noDDt  it  ia  barred,  as  to  sureties  on  the  bond, 
after  six  years  from  auditing  and  filing sucb  final 
aoeonnt   Code,  |  IM,  (S.) 

8.  When  men  final  aoeonnt  Is  filed,  and  there 
la  a  demand  and  refusal,  the  aotloa  la  barred,  as 
to  both  the  i^Inoipal  aaa  •nreUes  aa  said  baud, 
in  three  years. 


i.  When  such  final  account  Is  filed,  and  thrae 
Is  no  demand  and  refusal,  qiuBre,  whether  the 
action  as  to  the  executor,  administrator,  or  guard- 
ian himself  is  barred  in  six  years  or  ten  years. 

5.  When  there  ia  no  final  account  filed,  «em- 
ble,  that  the  statute  begins  to  run  from  tiie  ar- 
rival of  the  ward  of  age,  but  whetber,  la  saob 
case,  three  years  or  ten  years  bars,  queers. 

6.  When  no  final  accoant  has  been  filed,  but 
there  Is  a  demand  and  refusal,  the  statute  bars 
in  three  years  thereafter,  as  to  the  principal  as 
well  as  the  sureties. 

7.  Whee  the  statute  begins  to  run,  the  subse- 
quent manriage  of  the  feme  plaintUE  will  not 
stop  it. 

MiBEmoii,  C.  J.,  dissenting. 

{S]/Uaima  by  the  Court) 

Appeal  from  superior  coart,  Edgecombe 
county ;  Spies  Whitaker,  Judge. 

O.  M.  T.  Fountain  and  H.  L.  Staton, 
for  appellant.  Jobo  L.  BHdgen^  for  ap- 
pellee. 

Clark,  J.  The  Code.  5  164,  (2.)  bars  an 
action  against  an  executor,  administrator 
or  guardian  on  his  official  bond  within 
six  years  after  filing  his  audited  final  ac- 
count; while  by  tbe  Code,  $  165,  (6.)  an  ac- 
tion against  uie  eoreties  on  such  bond  la 
barred  witbln  three  years  after  breach 
complained  of.  As  the  action  on  the  offi- 
cial bond  necessarily  embraces  the  sure- 
ties, it  would  seem  tbat  the  distinction  is 
that,  where  the  final  account  is  filed  ad- 
mitting a  balance  to  be  due,  but  no  breach 
Is  alleged,  such  balance,  as  to  the  sureties, 
is  conclusively  presumed  to  be  paid  over 
alter  tbe  Inpae  of  six  years  if  the  atatuta 
of  Umitatlons  le  pleaded ;  whereas,  if  a 
breach  Is  alleged  before  or  after  filing  final 
account,  as  a  devastavit,  a  failure  tu  file 
final  account,  a  demand  and  refusal  to 
pay  balance  due  by  final  account,  or  any 
other  breach  of  tbe  bond,  the  sureties  are 
dlacfaai^ed  by  a  delay  to  sue  for  more  than 
three  years  t^ter  the  breach  which  la  com- 
plained of  as  the  cause  of  action.  Norman 
T.  Walker,  101  N.  C.  24,  7  8.  E.  Rep.  46fi. 
When  the  executor,  administrator,  or 
guardian  files  his  final  accoant,  and  there 
Is  a  demand  and  refuaal,  the  action  as  to 
him  Is  barred  in  three  years.  Wyrick  v. 
Wyrick,  11)6  N.  G.  84,  10  S.  E.  Bep.  916. 
When  beflles  such  final  account,  and  there 
Is  no  demand  and  refusal,  whether  the  ac- 
tion Is  barred  as  to  him  In  six  years  under 
the  Code.  §154,  (2,)  (Vaughan  v.  HineB.  87  N. 
C  445,)  or  In  ten  years  by  virtue  of  the 
Code,  §  168,  f  Wyrick  v.  Wyrick,  supra,)  we 
are  not  called  on  to  decide  in  the  present 
caae.  Here,  though  one  annual  account 
was  filed,  no  other  was  subsequently  filed, 
nor  any  final  account.  Undersuchclrcum- 
stances,  whether  or  not  there  is  an  un- 
closed express  trust  ngalnnt  which  no  stat- 
ute runs  was  left  an  open  question  by 
Pbarbun,  J.Jn  Hanitin  v.  Mehane,  1  Junes, 
£q.  IS;  but  Smith,  C.  J.,  Intlraatesstrong- 
ly.  in  Hodges  v.  Council.  8G  N.  C.  186.  that 
even  in  such  case  the  cause  of  action  ac- 
crued upon  the  ward  becoming  of  age,  and 
that  it  would  be  at  least  barred  by  the 
lapse  of  ten  years,  (Code,  §  168,)  and  possi- 
bly in  three  years ;  citing  Ang.  Llm.  §§  174, 
178.  In  Wyrick  v.  Wyrick,  supra,  the 
court,  (Sbepbebd,  J.,)  say  thaf^lt  was 
the  evident  purpose  of  the  Code  to  pre- 
ecrilw  a  period  of  limitations  to  all  actions 


Digitized  by  Google 


136 


SOUTHEASTERN  EEPORTER,  VOL.  18. 


(N.O. 


whatsoever,  and  thus  make  It  a  complete 
Bta  tuteof  repose. "  Whether  the  limitation 
is  three  jears  orten  years  It  rans  from  the 
ward's  majority,  when  no  Snal  account 
ha.H  been  tiled,  and  there  has  been  no  de- 
mand and  refusal.  lu  the  present  rase  there 
was  a  demand  and  refusal.  This  put  an 
end  to  the  trust  of  Itself,  If  It  was  not  be- 
fore terminated  by  the  ward's  becoming 
of  age,  and  capable  of  snin^.  The  rela- 
tion of  the  parties  became  adversary  by 
tlie  demand  and  refusal,  and  It  Is  clear 
that  the  action  would  be  barred  by 
a  delay  to  sue  within  three  years  there- 
after. R6bertf>on  t.  Dunn.  87  N.  C.  Itfl ; 
Woody  V.  Broulis,  102  N.  G.  334,  9  8.  B. 
Bep.  294;  County  Board  of  Education  v. 
State  Board  of  Education,  107  N,  C.  366, 12 
S.  E.  Rep.  452.  In  the  present  case,  the 
facts,  as  found  by  the  referee  and  thefind- 
Ings  approved  by  the  court,  are  that  the 
guardian  qualified  in  1861.  made  his  re- 
turns in  1862,  has  made  none  since,  and 
filed  DO  final  account.  The  ward,  the 
plalntin,  married  In  1873,  and  became  uf 
age  AuguHt,  1873,  before  which  time  her 
husband  had  died.  She  married  again  in 
1879.  In  September  and  October,  1877,  the 
plaintiff  wrote  her  former  guardian,  eay- 
Insr,  In  substance,  that  she  hoped  some- 
thing was  due  her,  and  aaklng  him  to  send 
It.  Tn  these  letters  the  guardian  replied 
that  he  had  expended  for  her  more  than 
was  due  her.  This  fvas  a  demand  and  re- 
fusal,—a  denial  of  any  liability  or  trust  In 
respect  to  the  plaintiff.  This  action  was 
begun  24th  September,  1888.  This  was 
more  than  m  years  after  the  plaintiff  be- 
came of  age,  being  then  discovert,  and 
more  than  10  years  after  the  demand  and 
refusal.  The  statnte,  having  begun  to 
ran,  could  not  be  stopped  by  the  subse- 
quent marriage  of  the  plaintiff.  In  any 
aspect  of  the  case  the  claim  of  the  plaintiff 
was  barred  by  the  statute  of  limitations, 
and  the  court  below  should  have  dl»> 
missed  the  action.  Error. 

Hbbrihon,  C.  J.,  {diaaeBtlniF.)  I  am  ot 
opinion  that  the  plaintiff's  cnpse  of  action 
is  not  barred  by  any statuteof  limitation. 
The  intestate  of  the  defendant  was  her 
guardian,  a  trufltee  of  an  express  trust, 
which  ho8  never  been  closed,  as  req  uired  by 
the  statute  pertinent  (Code.  i%  1617-1619) 
or  otherwise;  nur  did  the  Intestate  atany 
time  deny  or  disavow  the  trust.  In  such 
case  no  statute  of  limitation  applies.  In 
Grant  v.  Hughes.  94  N.  C.  2S1.  the  court 
say:  "The  action  is  not  brought  upon  the 
official  bond  as  administrator  of  thetesta- 
tor  of  the  defendant.  It  Is  brought  to 
compel  an  account  and  settlement  of  the 
estate  uf  the  intestate  uf  the  plaintiff  In 
his  hands  In  his  life-time.  He  was  a  trus- 
tee of  an  express  trust,  and  the  statute  of 
limitations  did  not  apply."  This  case 
was  afterwards  cited  In  Woody  v.  Brooks, 
102  N.  C.  384,  9  S.  E.  Rep.  294,  with  approv- 
al, and  the  late  Chief  Justice  Smith  said, 
among  other  things:  "Until  a  final  ac- 
count is  flle<l  and  audited  there  can  be  no 
bar;  nor  Is  there  any  as  to  a  balance  ad- 
mitted to  be  due  by  such  final  acconn  t.  on- 
less  the  executor  or  administrator  can 
show  that  he  has  disposed  of  It  In  some 
way  authorized  by  law.  or  nnlesn  there 
bas  been  a  demand  and  refusal  to  pay  such 


admitted  balance.  In  which  case  the  oc- 
tlon  Is  barred  In  three  years  after  such  de- 
maud  and  refusal."  In  this  case  the  intes- 
tate never  accounted  by  filing  any  final 
account.  There  was  no  admitted  balance, 
nor  did  be  ever  come  to  an  acconnt  or  set- 
tlement In  any  way  with  the  plaintiff. 
This  express  trust  remains  to  this  day  un- 
closed. Other  decisions  to  the  like  effect 
might  be  cited.  Furthermore.  In  myjadg- 
ment,  there  was  no  sufficient  evidence— 
none  that  should  be  tn^ated  as  evidence — 
of  a  demand  on  the  part  of  the  plaintiff 
npun  the  intestate,  her  guardian,  that  he 
come  to  an  account  and  settlement  with 
her,  and  a  refusal  on  his  part  to  do  so. 
The  Intestate  of  the  defendant  was  the 
plaintiff's  guardian,  and  her  uncle— he  had 
never  accounted  as  such — had  neglected 
to  state  and  file  accounts  as  the  statute 
required.  Twice  she  wrote  him,  saying.  In 
substance,  thatshe  hoped  there  was  some- 
thing dae  lier  as  his  ward.  He  simply  said 
hastily  In  reply  that  she  had  already  re- 
ceived mord  than  was  due  her.  What 
she  thus  said  could  not  fairly— especially 
In  view  of  the  relations  of  the  parties— be 
treated  as  a  demand  for  a  settlement,  nor 
what  the  Intestate  said,— a  refusal  to  ac- 
count. Thn  parties  had  not  reached  the 
point  ot  demand  on  one  side  and  retneal 
on  the  other.  The  plaintiff  did  not  say  or 
mean  to  say,  "Ton  owe  me,  and  Idemand 
a  settlement;"  nor  did  the  guardian  say, 
or  intend  to  say,  "I  do  not  owe  you.  I 
will  not  account  with  you.  Seek  your  le- 
gal remedy,"— or  the  substance  of  that. 
The  lauguage  was  not  fairly  that  of  de- 
mand and  refusal.  In  sneh  cases  the  de- 
mand and  refusal  should  be  clear  and  un- 
mistakable. Here  the  plaintiff  was  the 
niece  of  her  guardian.  She  simply  made 
a  timid  Inquiry  and  request  of  the  latter. 
He  did  not  say,  "I  am  ready  to  account 
with  you, "  as  ho  ought  to  have  done,  and 
was  bound  to  do;  no  doubt,  because  he 
did  not  understand  that  a  demaud  of  set- 
tlement was  made  upon  him.  The  guard* 
Ian  was  derellnt,- never  accounted.  The 

glalntlff  was  trnthful  and  confiding,  and 
ence  loses  any  sum  dne  her.  I  do  pot 
think  the  la.w  so  intends. 


Tatloh  v.  Sikes. 
( Supreme  Ccnin<if North  Caroliria.  MayS,  1891.) 
WiM'B  Separatx  Ebtatb— Control  bt  Husband. 

1.  At  commou  law  a  husband  mf^,  as  between 
himself  and  his  wife,  treat  the  wile's  choses  in 
action  as  his  property,  and  constitute  hlmseU,  In 
respect  to  them,  a  trustee  for  her  benefit. 

2.  If  he  can  do  this,  he  may  also  unite  with  hex 
in  their  disposition,  and,  where  this  has  been 
actually  done,  the  proceeds  oannot  be  reoovered 
back  by  either  of  Uiem. 

{SyUabm  by  the  Court.) 

Appeal  from  superior  court,  Qranvllle 
county;  JamksC.  MacRak.  Judge. 

Edwards  <£  Batchelor,  for  appellant. 
R.  H,  Buttle  and  M.  V.  LaDter,  (or  ap- 
pellee. 

Shbphbbd,  J.  Conceding  that  this  case 
Is  governed  by  the  laws  of  Maryland,  and 
assuming,  as  we  must  do.  in  the  absence 
of  proof  to  thecontrary.that  thecommuu 
law  prevails  In  that  state,  we  are  never- 
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tbelesB  unable  to  sue  bow  the  plaintiff  can 
reeover.  The  finding  of  the  jadee  1b  a  lit- 
tle obacoTv  as  to  whether  tbe  ^me  plain- 
tiff had  any  intereet  lu  the  money  on  de- 
posit in  the  bank.  HIa  honor  might  very 
well  bare  foand  upon  ber  declarations 
made  In  tbe  presence  of  the  bneband,  to- 
gether with  the  otberelrcnmetanceB  In  evi- 
dence, that  she  did  not  own  any  part  of 
the  said  fund;  and  we  are  inclined  tu 
think  that  the  case  upon  appeal  Is  bus- 
ceptible  of  the  construction  that  such  was 
his  conclusion  as  a  matter  of  tact.  Put- 
ting tbla  aside,  however,  and  granting 
the  bnaband'a  right  to  the  money  Jare 
BtHHtt,  it  la  well*  settled  that.  Instead  ol 
ezerelalng  his  right  to  the  fund,  he  eonld 
have  treated  It  as  the  wife's,  and  constl- 
tnted  himself  a  trustee  In  respect  to  It  for 
ber  benefit.  See  Bean  v.  Bridgers,  ante, 
112.  (decided  at  this  term,)  and  the  cases 
there  dted.  If  he  coald  have  done  this, 
be  conld  surely  have  united  with  ber  In  Us 
diepositfon ;  and  this  he  substantially  did 
by  permitting  ber  to  reltnqaisb  her  appar- 
ent rfgbt  to  It.  Tbe  agreement  has  been 
executed,  and  we  can  see  nothing  In  the 
ease  wblch  entitles  either  of  the  plaintiffs 
tu  recover  back  the  money  wblch  they 
have  voluntarily  paid  to  the  defendant. 
The  exceptions  as  to  the  adratssiblllty  of 
teatlmony  were  not  pressed  In  tbls  court, 
and  we  need  not  consider  them.  Tbe  Judg- 
ment la  affirmed. 

'Raitdauu  t.  Richmond  ft  D.  R.  Co. 

(Swpreme  Cowl  of  North  Carolina.  April  S8. 

1891.1 

CcaatoM  Cabhikrb— Pbbpatiuht  or  H^obt— 

EvrDBSOB. 

L  tJuder  Code  N.  C.  i  1963,  provldinR  that 
common  carriers  may  require  prepayment  of 
fni^t  in  all  cases,  a  railroad  company  may  law- 
folly  refuse  to  receive  freight  offered  by  a  connect- 
tag  taSlmy  eompany  witboot  prepayment,  tbooKh 
Hdoea  not  demand  prep^ment  of  others,  if  the 
connecting  railroad  has  mmoe  that  prepayment  i» 
required. 

2.  In  an  action  for  damages  for  refusal  to 
receive  from  a  connecting  line  without  prepay- 
ment freight  hilled  to  a  certain  flag  station,  de- 
fendant may  abow  liut  it  had  a  fixed  regalatlon 

requiring  prepayment  on  all  freight  oonslgned  to 
that  station,  and  that  both  plainUft  aud  the  con- 
necting line  knew  of  that  fact. 

Appeal  from  anperior  conrt,  Madison 
county:  Brown,  Judge. 

Action  by  J.  W.  Handall  against  the 
Richmond  ft  Danville'  Railroad  Company 
for  refusal  to  receive  freight, 

F.  H.  Baabeey  for  appellee. 

Clark,  J.  A  common  carrier  can  de- 
mand prepayment  of  freight  from  any  one 
and  to  any  station.  Code,  6  1963;  Allen 
V.  Railroad  Co..  100  N.  C.  397.  B  S.  E.  Rep. 
1(6.  That  the  defendant  made  a  general 
regulation  that  It  would  require  prepay- 
ment on  all  freight  to  a  flag  station  (at 
which  there  was  no  agent)  was  not  only 
reasonable,  but  was  a  matter  entirely 
within  the  defendant's  powers.  A  com- 
mon carrier  may  require  prepayment 
from  any  shipper,  at  Its  choice,  though 
It  may  not  require  it  from  others.  Allen 
V.  Railroad  Co.,  supra.  It  should  appear, 
however,  that  the  plaintiff  or  his  forward- 
lag  agent,  the  finit  company,  bad  notice 
that  prepayment  was  required.   This  the 


defendant  was  not  Improperly  allowed  to 
do  by  showing,  as  it  did,  that  all  freight 
to  this  station  was  required  to  be  prepaid, 
and,  further,  by  the  plaintiff  himself  that 
he  knew  of  such  regulation.  It  was  also 
In  evidence  that  notice  was  given  to  the 
East  Tennessee,  Tlrginla  ft  Georgia  Rail- 
road, who  were  the  agents  of  plaintiff  for 
forwarding  the  freight  beyond  Its  own 
tine.  A  witness  introduced  for  defendant 
testified  that  the  defendant  did  not  accept 
tbe  freight  from  the  East  Tennessee,  Vir- 
ginia &  Georgia  Railroad  till  February 
28th,  and  that  It  was  shipped  the  next 
day.  The  two  companies  wereuot  shown 
to  be  under  the  same  management,  bat 
were  simply  connecting  roads.  The  de- 
fendant was  not  required  to  recnve freight 
from  the  £ast  Tennessee,  Virginia  ft  Geor- 
gia Railroad  for  shipment  without  pre- 
payment of  freight,  any  more  than  from 
any  one  else.  It  Is  in  evidence,  and  not 
contradicted,  that  the  defendant  notified 
such  company  that  it  required  prepay- 
ment, and,  when  It  was  satisfied  In  that 
regard,  that  It  immediately  received  and 
promptly  shipped  the  freight.  If  the  East 
Tennessee,  Virginia  ft  Georgia  Railroad  re- 
ceived prepayment  of  freight  for  shipment 
over  both  lines,  and  negligently  failed  to 
prepay  the  defendant,  as  required  by  Its 
regututlons,  and  the  plaintiff  has  suffered 
damage  by  the  consequent  detention,  be 
must  look  to  the  company  who  received 
bis  money,  and  with  whom  he  contracted 
for  the  shipment.  Moont  Pleasant 
Mannf'g  Co.  v.  Cape  Fear,  etc.,  Tl.  Co.,  10ft 
N.  C.  207,  10  S.  E.  Rep.  1046.  The  court 
properly  Instructrnl  the  jury  that  there 
was  no  evidence  that  the  d^endant  re- 
ceived the  freight  until  February  3Rth,  and 
to  find  tbe  iBsues  in  favor  of  tbe  defendant. 
No  error. 


Meredith  v.  Righuond  ft  U.  R.  Co. 

(Su^emt  Court  of  North  CaroUna.  April  28, 

1891.) 

RjLnAOAD  CoXFANm— PBBSONAI,  InjuRIBS  —  BOT 

OH  Track — Contributort  Kbouokmcb. 

L  In  an  action  against  a  railroad  company 
for  personal  injuries,  plaintiff,  a  bright  boy  of 
18,  showed  that  what  had  previously  been  a  high- 
way had  been  HUed  for  a  considerable  distance- 
by  defendant's  tracks ;  that  while  vrolking  there- 
on he  passed  a  train  going  in  the  opposite  direc- 
tion, and,  seeing  another  coming  along  ttxe  track 
on  which  he  was  walking,  he  stepped  off,  and 
was  struck  and  inlured  by  the  backing  of  thn  firs** 
train,  which  he  did  not  see.  Held  contributory 
negligence,  and  plaintiff  was  properly  nunsoited. 

2.  Actual  or  implied  license  by  a  railroad 
company  to  ase  as  a  foot-way  its  tracks,  laid  on 
what  was  previouslr  a  highway,  does  not  relieve 
a  pedestrian  of  the  duty  of  exercising  care. 

8.  Where  a  boy  18  years  old,  and  "apparently 
capable  of  appreciating  the  peril  of  his  situatioa, 
is  walking  on  the  track  in  front  of  a  locomotive, 
and  there  is  an  opportunity  for  him  to  avert  the 
danger  by  stepping  off,  the  engineer  is  justified 
in  asaiuDlng  that  he  will  step  off. 

Appeal  from  superior  court,  Madison 
county;  Puilipb,  Judxe. 

Action  by  W.  J.  Meredith  against  the 
Richmond  ft  Danville  Railroad  Company 
for  damages  for  personal  Injuries.  The  de- 
fendant company,  in  constructing  Its  road 
Irom  Hot  SprlngS'to  Paint  Rock,  had  used 
what  had  previously  been  the  public  high 
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way,  ancl  Just  below  Hot  Springs  had  pat 
la  two  side  tracks  in  addition  to  the  main 
line,  extending  eome  dintance  down  the 
road.  The  plaintlR.  W.  J.  Meredith,  who 
saee  by  hia  Dext  triend,  Nichols  Meredith, 
his  fatoer,  was  Bhown  by  all  of  the  wit- 
Desses  to  be  a  bright  boy,  about  18  years 
old.  In  going  from  the  boase  of  hisfathcr 
to  Hot  Springs  he  was  compelled  to  pass 
along  the  defendant's  road,  where  the 
three  tracks  were  laid  down,  and  at  a 
short  dtdtance  on  either  side  of  said  tracks 
there  were  lines  of  wire  fence.  When  on 
the  way  from  his  father's  bouse  to  Hot 
Springs  he  passed  a  train  apparently 
heading  towards  Paint  Rock,  and  not 
long  after,  seeing  another  train  coming 
from  Hotfiprlngs  In  hie  front  on  the  track 
on  which  he  was  walking,  he  stepped  over 
to  the  side  track  on  which  the  train  flmt 
Men  by  him  was  running,  but  failed  to  see 
It  approaching  him  from  his  rear  till  it 
ran  against  and  injured  him.  He  mlirbt 
have  stepped  oH  the  track  and  avoided  the 
injury,  had  be  seen  the  train  coming  up 
behind  him.  He  was  struck  by  the  engine, 
and  his  arm  was  crushed,  and  afterwards 
amputated.  When  the  plaintiff  rested  his 
case  the  Judge  instructed  the  Jury  that  be 
could  not  recover.  The  plaintiff  submitted 
to  Judgment  of  nonsuit,  and  appealed. 
F.  H.  Buabee,  for  appellee. 

Avery,  3.,  (after  stating  the  facttt  as 
above.)  Where  the  engineer  In  charge  of 
a  moving  engine  sees  a  human  being  walk- 
ing along  the  track  In  front  of  it.  If  such 
person  is  unknown  to  bim,  and  Is  appar- 
ently old  enoagb  to  understand  the  neces- 
sity for  care  and  watchfulness,  under  such 
drcomstances,  the  engineer  may  act  upon 
the  assumption  that  he  w'li  step  off  the 
track  In  time  to  avoid  Injury.  McAdoo  v. 
Railroad  Co.,  105  N.  C.  140, 11  S.  E.  Rep. 
318;  Parker  v.  Railroad  Co.,  86  N.  C.  221. 
The  witnesses  concur  In  the  statement 
that  the  boy  who  was  Injured  was  an  In- 
telligent youth,  about  13  years  old.  In 
the  absence  of  knowledge  or  information 
to  the  contrary,  the  en^neer  was  Justified 
In  supposing  that  he  would  look  to  his 
own  safety  even  when  trains  were  moving 
on  three  parallel  tracks.  If  there  was  man- 
ifestly an  opportunity  to  escape  by  walk- 
ing across  the  rail  to  the  neighboring  side 
track.  Daily  v.  Railroad  C-o.,  106  N.  C.301, 
11  S.  E.  Rep.  320.  The  fact  that  there  was 
then  no  other  possible  route  for  persons 
walking  from  Paint  Rock  to  Hot  springs, 
would  not  relieve  a  man  or  boy  of  his  age. 
endowed  with  reason  and  the  Instinct  of 
self-preservation .  from  the  duty  of  watch- 
fulness, when  lie  must  know  and  should 
be  always  mindful  that  carelessness  will 
expose  him  to  danger.  Actual  or  implied 
license  from  the  railroad  company  to 
use  the  track  as  a  foot-way  would  not 
relieve  him  from  the  consequences  of  fail- 
ing to  exercise  ordinary  care.  The  license 
to  use  does  not  carry  with  It  the  right  to 
obstruct  the  road  and  Impede  the  passage 
of  trains.  McAdoo  v.  Railroad  Co.,  supra. 
Where  the  engineer  knows  the  person  on 
the  track,  and  has  knowledge  or  informa- 
tion that  he  is  of  unsound  mind,  or  so 
deaf  that  he  cannot  hear  an  apiiroaching 
train,  or  where  the  engineer  sees,  or  can. 


by  ordinary  care  and  watchfulness,  die* 
cover,  that  a  human  being  is  apparently 
lying  asleep,  or  helplessly  drunk,  or  an  an- 
imal or  wagon  is  entangled  on  the  track 
in  his  front,  even  at  a  public  crossing,  he 
cannot  relieve  the  company  of  liabilty  for 
injury  caused  by  rnnntng  over  the  person 
or  animal,  except  by  showing  that  be 
promptly  used  every  available  means, 
short  of  imperiling  the  lives  of  passengers 
on  his  own  train,  to  avert  the  danger. 
Deans  v.  Railroad  Co.,  107  N.  C.  686, 12  S. 
E.  Rep.  77;  Bullock  v.  Railroad  Co.,  105  N. 
0.  189,10  S.  E.  Rep.  988:  Carlton  v.  Rail- 
road Co..  104  N.  C.  365, 10  8.  E.  Rep.  614. 
The  same  rule  applies  where  the  Injury  has 
been  done  to  a  child  apparently  too  small 
to  understand  the  danger,  and  where  the 
engineer,  had  he  kept  a  proper  lookout, 
might  haveaverted  It  without  pf>ril  to  pas- 
sengers. The  hoyisjured  was  described 
by  witnesses  as  bright  and  "smart." 
but,  if  he  was  apparently  capable  of  ap- 
preciating the  peril  of  hto  situation.  It  la 
sufficient  tu  relieve  the  servants  of  the 
company  from  the  imputation  of  careless- 
ness in  assuming  that  he  would  step  aside 
before  the  engine  reached  him.  Considera- 
tions of  public  policy,  such  as  the  reason  - 
able  demandforthe  speedy  transportation 
of  malls,  and  a  proper  regard  for  the  safe- 
ty of  passengers,  forbid  that  trains 
should  be  stopped  for  trivial  causes,  or 
that  the  liv^  of  those  on  board  should  be 
put  in  Jeopardy  even  to  avert  manlfrat 
danger  to  others.  We  concur  with  the 
Judge  below  in  the  opinion  that  the  plain- 
tiff  was  not  entitled  to  recover  because, 
by  the  undisputed  facts,  considered  In  any 
phase  presented  by  them,  the  plalntlft  wan 
negligent  1u  falling  to  see  the  train  ap- 
proaching him  from  behind,  while  the  serv- 
ant of  the  defendant  was  not  In  fault  fu 
acting  on  the  belief  that  plaintiff  would 
move  out  of  the  way  of  the  engine  before  it 
should  reach  him.  There  la  no  error.  The 
Judgment  Is  affirmed. 


Taylor  v.  Sharp, 

(Suprems  Court  ttf  North  Carolina.  A^U  XI, 

1891.) 

CoNTLior  or  Laws— Co>TTBA.cTBT  Habbibd  Wo- 

1.  Where  a  married  woman  enters  into  a 
contract  in  a  state  by  the  laws  of  which  she  may 
contract  as  If  unmarried,  and  suit  is  brought  In 
a  state  In  which  she  Is  subjected  to  the  common- 
law  disability  of  ooverturo,  and  it  appears  that 
she  was  at  the  commencement  of  the  suit  and  has 
since  been  a  resident  of  the  latter  state,  it  will 
be  presumed  that  at  the  time  of  the  contract  she 
was  domiciled  in  the  state  in  which  Itwas  made, 
and  the  contract  will  be  enforced  against  her. 

2.  Under  Laws  2f.  T.  1884,  c.  881,  providing 
that  a  married  woman  may  contract  as  It  she 
were  a  feme  sole  ercept  where  the  contract  f  s 
made  with  her  husband,  she  is  bound  by  the  in- 
dorsement of  a  note  executed  by  her  husband  to 
her  order,  and  by  her  Indorsed  tor  his  accommo- 
dation.  Bank  V.  Sniff  en,  7  N.  Y.  Snpp.  680. 

Appeal  from  superior  court,  Rocking- 
ham county;  Bynum,  Judge. 

This  was  a  suit  on  two  notes  execoted 
in  the  state  of  Netv  York  by  Thomas 
Sharp  to  his  wife,  Gertrude,  and  by  her  In- 
dorsed to  the  plaintiff.  She  answered 
that  she  indorsed  the  notes  for  the  aceum- 
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modation  and  at  the  eollcitatlon  of  her 
basband.and  ander  akind  of  matrimonial 
«oercioQ,  and  without  any  consideration 
whatever  to  her  tberuQDto  movIn}{,  and 
withont  any  benefit  to  her  sniarate  estate 
tbereby arl^Dg, and  this  to  the  fall  knowl- 
edge of  tbe  plaintiff.  It  was  also  averred 
that,  wb«i  the  action  was  commenced, 
she  was  and  Btill  Ib  a  resident  and  citlsen 
of  the  state  of  North  Carolina.  Tbe  plain- 
tiff replied  that  the  notes  were  iDdorsed  hy 
her  to  ^re  credit  to  her  husband,  "and 
she  had  the  lesal  right  to  do  so  under  the 
laws  ot  the  state  of  New  Yorlt.  and  she 
thereby  rendered  herself  and  her  separate 
estate  as  liable  as  though  she  was  a  fyme 
«ole.**  At  tbe  trial  tbe  plafutlff  Introduced 
Laws  N.  Y.  1884,  c.  381,  providing  that  a 
married  woman  may  contract  as  ifahe 
were  a  fiime  sole,  except  where  the  con- 
tract is  made  with  her  hnsband.  No  oth- 
«r  evidence  was  offered.  Under  the  direc* 
tlon  ta  tin  courts  the  Jury  returned  a  ver- 
dict for  the  plalntlff.  There  was  a  Judg- 
ment on  the  verdict,  and  Gertrude  Sharp 
appealed. 

Mebaae  A  Scott,  for  appellant.  Hay- 
wood A  Hajrwoodt  for  app^ee. 

&IBPBBBD,  J.  Tbe  single  question  pre- 
vented In  this  appeal  Is  whether  the  Judg- 
ment rendered  by  bis  honor  was  aa- 
tborixed  by  tbe  tacts  appearing  in  the  rec- 
ord. It  is  a  general  principle  that  all  mat- 
ters bearing  apon  the  execotion,  the  inter- 
pretation, and  tbe  validity  of  a  contract 
are  to  be  determined  by  tbe  law  of  tbe 
place  where  tbe  contract  is  made,  and,  if 
rand  there,  it  Is  valid  everywhere.  Wat- 
son r.  Orr,  8  Dev.  168;  Davis  r.  C!oleman, 
Tired.  424:  Anderson  T.Doak,  10 Ired.  2^; 
Scndder  v.  Bank.  91  U.  S.  406.  An  excep- 
tion, however.  Is  maintained  by  some  of  the 
continental  Jurists  as  to  the  capacity  of  a 
contracting  party,  and  they  generally 
hold  that  the  Incapacity  of  tbe  domicile 
attachee  to  and  follows  the  person  wher- 
ever be  may  go.  Tbis  la  not,  says  Mr. 
Justice  Story.  (Confl.  Laws,  lOS,  104,)  the 
doctrine  ot  the  common  law;  and  G rat, 
C.  J.,  in  Mllliken  v.  Pratt,  125  Mass.  374, 
after  an  elaborate  examination  ot  tbe 
question,  concludes  that  tbe  general  cur- 
rent of  Eugllsh  and  American  authorities 
is  In  favor  of  holding  that  a  contract, 
wblcb  by  tbe  law  of  the  place  Is  recognlKed 
as  lawfully  made,  by  a  capable  person,  is 
valid  everywhere,  althongh  the  person 
would  not,  under  the  law  uf  the  domicile, 
be  deemed  capable  of  making  It.  This 
principle  has  been  doubted  in  the  case  of  a 
married  woman,  where  her  contract, 
made  in  another  state,  is  sought  to  be  en- 
foreed  in  tbe  state  of  her  domicile,  where, 
by  tbe  laws  ot  such  state,  she  Is  under  a 
complete  common-law  dlsabtUty  to  make 
any  contract  whatever.  The  question, 
however,  does  not  arise  In  the  present 
case,  as  there  is  nothing  to  show  that  the 
feme  defendant  was  domiciled  In  this  state 
at  the  time  of  the  execution  of  thecon- 
trut  sued  upon.  In  the  absence  ot  any- 
thing to  tbe  contrary,  tbe  law  presumes 
that  she  was,  at  tbe  date  ot  the  contract, 
a  resident  of  the  state  where  it  was  made. 
The  contract  was  executed  in  New  Tork, 
and  ODder  the  laws  of  that  state  (Acts 


MoOINNIS.  189 


1884)  a  married  woman  may  contract  as 
if  she  were  fisme  sole,  except  where  the  con- 
tract Is  made  with  her  husband.  This 
contract  was  not  made  with  her  husband, 
within  tbe  meaning  ot  the  act  above  men- 
tioned, (Bank  v.  BniHen.  7  N.  Y.  Supp. 
520,)  and  was  therefore  valid  where  made. 
It  is  well  settled  that  our  courts  will  en- 
tertain personal  actions  between  citizens 
of  other  states  where  Jurladiction  has  been 
obtained  by  service  ot  process  within  our 
limits,  (Code,  §  192,)  and  we  are  unable  to 
see  how  the  defendant,  by  a  mere  change 
ot  residence,  can  rid  heraelf  ot  liability  up- 
on the  contract  in  question.  2  Pars.  Cont. 
576.  We  have  very  carefully  examined  the 
authorities  cited  by  the  defendant's  coun- 
sel, but  they  tail  to  convince  us  that  In 
sustaining  the  Judgment  we  are  contra- 
veulug  any  well-settled  public  policy  in  this 
state  in  reference  to  tbe  laws  of  married 
women.  Many  phases  ot  the  general  sub- 
ject (not  tree  from  difflcnlty)  were  preeeut- 
ed  by  tbe  oounsd,  but  we  bave  purposely 
abstained  from  their  discussion,  as  they 
are  not  directly  presented  by  the  record. 
We  simply  decide  that  we  are  of  the  opin- 
ion that  this  particular  Judgment  should 
be  affirmed. 


HODBEB  T.  MCGINNIS  ft  »1. 

(Suprwiw  Court  of  North  CaroUna.  Axrtl  8L 

1891.) 

Assvxrsn— HoNBT  Paid  to  VBmuiA.VT't  Usb. 

Plaintiff  was  the  clerk  of  an  agent  for  an 
exnesB  oompai^.  Eereoeivad  a  money  package, 
and  delivered  it  to  the  ooiuignee.  but  oeKleo^ 
to  take  a  reoelpL  The  latter  having  denied  re- 
oeiving  the  package,  the  agent  was  required  by 
the  express  company  to  make  good  the  loss. 
Flaintlit  paid  tbe  money  to  tbe  agent,  who  sent 
it  to  the  consignor,  and  the  lattw  credited  It  on 
his  account  against  tbe  consignee.  Held,  in  a 
salt  to  which  the  ag«nt,  the  oonsignor,  and  the 
consignee  were  made  parties,  that  the  consignee 
was  liable  to  the  plalntifl  for  the  money  paid  by 
him. 

TbiB  was  a  clTil  action  heard  upon  de- 
murrer of  tbe  defendant  P.C.  Beam  at  tbe 
spring  term,  1891,  of  tbe  superior  court  of 
Gaston  county,  before  Mkkrimon,  Judge. 
The  complaint  was  as  follows:  "That 
heretofore,  to-wit,  on  the  25th  day  of  No- 
vember,  1887,  the  defendant  W,  J.  McQin- 
nlH  was  the  agent  at  ClierryTllle  ot  the 
Southern  Express  Company,  a  corpora- 
tion doing  business  as  a  common  carrier 
between  tbe  towns  ot  Shelby, in  Cleveland 
county, N.C.,  and  the  town  ot  CberryvlUe, 
in  Gaston  county,  N.  C,  and  plaintiff  was 
on  said  day  acting  ns  clerk  or  agent  of 
said  defendant  in  the  transaction  of  the 
business  of  said  express  company  at  Cber- 
ryvlUe; be,  the  said  defendant  McGInnls, 
belDg  on  said  dayabsent  from  Cherry  vllle. 
engaged  in  other  business.  (2)  That  on 
said  25tb  November.  1887,  plaintiff,  in  the 
course  of  his  business  as  such  clerk  or 
agent,  and  while  defendant  McGlnnia  waa 
still  absent,  received  a  package  contain- 
ing five  hnndred  dollars  in  currency  from 
said  express  company,  the  same  having 
been  transmitted  by  the  defendant  B.  K. 
Humphreys  from  the  said  town  of  Shelby, 
through  said  express  company,  to  the  de- 
fendant P.C.  Beam,  at  Cherry  vllle.  (8) 
That  immediately  upon  the  receipt  ot  the 
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packa^,  and  without  entering  tbe  same 
on  the  book  of  the  eald  express  company, 
kept  at  CherryTllle,  known  ae  the  '  Deliv- 
ery Book,'  plalntift  carried  and  delivered 
said  package  of  9500  to  the  defendant  P. 
C.  Beam,  without  taking  the  receipt  of 
sal4  Beam  therefor,  Intending  afterwards 
to  make  the  proper  entry  on  said  book 
and  take  the  same  to  Beam,  and  obtain 
bis  receipt  thereon  for  said  package,  as 
was  frequently  done  at  said  office;  but 
plaintiff  wholly  forgot  to  make  said  entry 
or  to  take  such  receipt.  (4)  That  after- 
wards, to-wlt,  on  the  22d  day  of  March, 
1888,  nearly  four  months  after  such  receipt 
and  delivery  of  said  package,  the  defend- 
ant McGlnnls  demanded  the  payment  of 
the  said  sum  of  f500  by  tbe  plaintiff,  alleg- 
ing that  the  said  sum  had  been  demanded 
of  him.  the  said  McGlnnis,  by  said  express 
company,  upon  tbe  ground  that  said 
Beam  denied  its  delivery  to  him  by  plaln- 
titr,  or  that  he  had  ever  received  the  same 
from  any  Bonree;  that  the  books  of  the 
route  agent  or  messenger  of  said  express 
company  showed  a  receipt  for  said  pack* 
age,  signed  hyplolntlH;  and  that  the  said 
express  delivery  book  showed  no  entry  of 
said  package,  norany  receipt  ot  said  Beam 
therefor,  aud  that  said  Beam  denied  the 
delivery  of  eald  package  to  him  by  plain- 
tiff or  any  one  else  for  him.  (5)  That 
plaintiff,  upon  Invratlgatlon,  fonnd  tbe 
allegations  of  McOlnnls  with  regard  to 
the  book  ot  the  express  messenger  and  the 
delivery  book  to  be  true,  and  further  that 
Beam  denied  the  receipt  of  said  package, 
and  having,  on  account  of  the  great  lapse 
of  time  since  the  receipt  and  delivery  of 
said  package  to  said  Beam,  forgotten  tbe 
dreumatances,  thereon,  In  his  surprise  ajid 
confusion,  supposed  he  must  either  have 
lost  or  mislaid  said  package;  and  by  mis- 
take and  inadvertence,  buing  misled  by 
the  appearance  of  said  hooks  and  the  de- 
nial of  Beam,  hf>  then  and  there  acknowl- 
edged his  liability  therefor,  and  agreed  to 

ftay  to  said  McGinnIs  the  eald  sam  of  f  500 
or  said  Humphreys,  or  to  be  delivered  by 
said  McOlnnls  to  the  express  company 
tor  said  Humphreys.  (6)  That  thereupon 
plaintiff  paid  to  McGinnIs  S245,  all  the 
money  he  could  roise  at  the  time,  which 
sum  was  by  McGlntils  Immediately  paid 
to  the  express  company  for  Humphreys, 
and  the  balance  of  the  $500.  to-wit,  $235, 
was  at  the  same  time  paid  by  McGinnIs 
out  of  bis  own  pocket  to  said  express 
company  to  be  by  It  delivered  to  Hum- 
phreys. (7)  That  the  said  sum  of  $500  so 
contributed  and  paid  to  said  express  com- 
pany as  aforesaid  was  by  it  carried  and 
deMvered  to  said  Humphreys  at  Shelby, 
N.  0.,  who  allowed  credit  therefor  to  said 
Beam  In  the  settlement  of  certain  deallngn 
between  them,  as  plaintiff  le  Informed  and 
believes.  (8)  That  afterwards  plaintiff, 
having  discovered  with  certainty  that  he 
did  deliver  said  package  of  $500  to  said 
Beam,  ne  alleged  In  the  first  paragraph 
hereof,  before  the  Institution  of  this  suit 
mude  demand  upon  the  defendants  Mc- 
GinnIs and  Beam  for  the  repayment  of 
said  sum  of  $245,  which  was  reused.  (9) 
That  neither  of  nald  defendants,  nor  any 
one  for  them,  have  paid  to  plaintiff  the 
said  sum  of  money,  nor  any  part  thereof, 


but  the  whole  thereof  remains  due  and 
unpaid.  (10)  That  by  reason  of  the  re- 
ceipt of  said  package  of  $500  on  said  £5th 
day  of  Novemt>er,  and  the  credit  after- 
wards given  Mm  by  said  Hompbreys,  said 
defendant  Beam  has  had  the  benefit  of 
said  sum  of  money  twice,  and  hlH  deten- 
tion thereof  Is  unjust  and  unlawful  and 
wrongful  towards  tbeplaintlff.  (11)  That 
defendant  McGlnnls  ought  properly  to 
have  been  a  party  plaintiff  to  this  action, 
but  he  refused  to  make  himself  a  party 
plaintiff  at  the  Institution  of  this  snit.and 
was  therefore  made  a  party  defendant. 
Wherefore  plaintiff  demands  Judgment 
against  the  defendants  W.  J.  McGlnnla 
and  P.  C.  Beam  for  the  said  sum  of  $245. 
with  Interest  from  the  22d  day  of  March, 
1888,  until  paid,  together  with  the  costs 
of  this  action,  and  for  such  other  and  fur- 
ther relief  as  to  the  court  may  seem  Just. " 
Defendant  McGlnnis  answered,  admitting 
all  of  tbe  material  all^atlons  of  the  com- 
plaint. Hnmphreys  neither  answered  nor 
demurred.  Defendant  Beam  demurred  as 
follows:  "(1)  That -the  complaint  does 
not  state  that  the  money  paid  by  HouBer 
to  McGinnIs  waa  ever  paid  to  the  defend- 
ant Beam,  or  that  he  derived  any  benefit 
therefrom.  (2)  That  thecomplalnt  states 
a  cause  of  action  against  Beam  Id 
Humphreys  on  account  of  tbe  money  sent 
by  bim  to  P.  G.  Beam,  which  still  enbslata. 
That  said  cause  ot  action  has  not  been 
extinguished  by  the  payment  of  the  mon- 
ey by  Houser,  nor  does  the  complaint 
state  any  facts  which  amount  to  an  as- 
signment of  said  cause  of  action  to  Hous- 
er. (8)  That  the  complaint  does  not  al- 
lege that  the  expressions  therein  made 
by  Beam  were  ever  made  to  Houser,  or 
made  with  Intent  to  Influence  Houser,  i>r 
to  affect  him  In  any  way;  nor  made  with 
Intent  to  deceive  him  or  any  one  else.  (4) 
That  there  are  no  facts  or  circumstances 
alleged  in  the  complaint  which  constitute 
an  express  contract  between  Houser  and 
Bea  m ,  or  trom  which  any  contract  could  be 
Implied,  or  other  liability  conld  arlseon  th& 
part  of  Beam  to  Houser.  Whereupon  de- 
fendant demands  Judgment  that  this  actlnn 
be  dismissed;  thathego  without  day,  and 
recover  his  costs  of  the  plaintiff,  to  be 
taxed  by  the  cleric.  "*  Demurrer  sustalneil. 
Plaintiff  appealed. 

George  F.  Bason  and  Jonea  A  Tillett, 
tor  appellant. 

Avert.  J.,  {after  stating  the  ikcfs  as 
above.)  By  demurring  the  defendant 
Beam  admits  that  the  plaintiff  paid  over 
to  him  the  sum  of  $r)00  in  money,  con- 
signed by  express,  and  falleil  to  take  bis 
receipt,  and  that  subsequently,  under  a 
mistake  as  to  the  fact  of  having  previous- 
ly made  said  payment,  the  plaintiff, 
through  tbe  defendant  McGlnnls.  paid  to 
the  d»*rendQnt  Humphreys  $500.  which 
Humphreys  allowed  as  a  credit  on  a  d«*bt 
due  him  from  Beam,  in  order  to  satisfy 
and  pay  a  second  time  the  claim  of  Bphhi 
as  assignee.  The  money  has  thus  been 
twice  paid  to  the  consignee  with  no  new 
consideration,  and  yet  he  resists  the  plnln- 
tlff'sdomand  forrestltutlon  on  the  gruand 
that  tlie  tictiun  could  be  malntalnetl  by 
Humphreys  only,  In  whom  the  right  to 
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bring  It  sttn  SDbBista,  the  company  falliDg 
to  Btaow  any  privity  between  the  plalntltf 
and  Humphreys.  Where  mosey  Is  paid 
«nd  received  In  discharge  of  a  debt  thai 
betlered  by  the  payer  to  be  doe,  bat  in 
fact  prevloiuly-  paid  in  loll  by  or  for  the 
debtor*  the  creditor  is  not  allowed  to 
keep  doable  the  som  due  him  against  the 
demand  o{  the  debtor  preferred  in  an  ac- 
tion In  the  nature  ot  assumpsit  lor  the  re- 
covery of  the  second  payment  made  by 
mistake.  Pool  v.  AUen,  7  Ired.  120;  Mitch- 
ell v.  Walker,  8  Ired.  243;  NeweU  v.  March, 
Id.  441;  Hare.  Cunt.  p.  104.  The  defend- 
ant seems  to  admit  this  principle,  but  In- 
sists that  Humphreys  paid  the  debt  the 
last  time,  and  be  alone  can  maintain  the 
action  for  the  restitution  of  the  amount 
wrongfully  paid  by  him.  The  plaintiff 
has  brought  all  ol  the  parties  who  actual- 
ly bave  claimed,  or  who.  according  to  the 
contention  of  either  party,  ran  rightfully 
claim,  an  interest  in  the  controversy.  Mo- 
Ginnis  admits  the  trnth  ot  plaintiff's  alle- 
gations by  answer  and  Beam  by  demur- 
rer, while  Humphreys  confeasen  by  falling 
to  answer.  When  the  money  was  placed 
byMcOlnnlsIn  the  hands  of  Humphreys, 
as  agvnt.  to  pay  the  claim  of  the  defend- 
ant Beam  a  second  time,  Humphreys  re- 
tained the  money,  bot  allowed  Beam  cred- 
it on  a  debt  dne  bim  from  the  latter.  This 
was  equivalent  to  paying  the  debt  in 
money  a  second  time,  and  the  arrange- 
ment was  made  for  plaintiff,  and  In  con- 
sideration ot  funds  fumlsbed  by  or  for 
bim.  It  was  In  effect  a  second  payment 
by  Huoaer.  Quod  fkcit  per  aZfom,  ii^tt 
per  Be,  If  tbe  facts  stated  In  the  com- 
plaint be  tme.  we  see  no  reason  why  the 
plaintiff  might  not  have  maintained  his 
action  against  Beam  alone,  treating  both 
McGlnnls  and  Humphreys  as  his  agents. 
Houser  paid  9245  In  money— all  that  he 
could  raise— to  McGlnnls  to  be  handed 
over  to  Humphreys,  who  was  to  effect 
tbe  settlement  with  the  defendant,  and  in- 
duced McGlnnls  to  pay  fur  his  benefit  9265, 
the  residue  of  the  96(K).  The  law  Implies  a 
promise  by  Beam  to  repay  It  to  Houser. 
MasoD  V.  Waite,  17  Muss.  563.  Where  an 
agent  by  mistake  of  fact  pays  money  for 
his  principal,  the  latter  may  recover  it 
back  from  tbe  party  who  has  received  It. 
Stoiy.  Ag.  8  435:  Whart.  Ax.  5  413:  Hhet- 
fer  T.  Montgomery,  65  Pa.  St.  329;  Bank 
V.  King,  98  Amer.  Dec.  215,  and  notes  221. 
It  la  a  general  rule  that  where  the  money 
ot  the  principal  has  been  wrongfully  paid 
by  his  airent  to  a  stranger,  either  the 
principal  or  the  agent  may  maintain  an 
action  tor  Is  recovery.  1  Lawson.  Bights, 
Rem.  ft  Pr.  {  121.  But  the  principal  can- 
not recover  where  the  agent  loans  to  one 
of  his  own  creditors,  who  has  no  notice 
that  It  Is  tbe  principsrs  money.  Id.  Mc- 
Glnnls, being  Intrusted  by  Houser  as 
agent  with  n  part  of  the  money,  and  hav- 
ing advanced  tbe  residue  for  the  plaintiff, 
might  substitute  Humphreys,  who  would 
be.  in  contemplation  of  law,  says  Mr. 
Wharton,  "but  tbe  extension  of  the  prin- 
cipal himself,  introducing  no  new  party 
Into  the  contract."  Whart.  Ag.  §§  33,  34. 
As  Houser  mlgBt  have  made  Humphrey's 
directly  his  agent,  or  might  in  terms  have 
autborlied  McGlnnls  to  constitute  him  a 


snbagent  to  settle  with  Beam,  he  had  the 
right  to  ratify  the  substitution  ot  Hum- 
phreys by  McGlnnls,  and  thus  eatttblish  a 
privity  between  Humphreys  and  himself ; 
and  of  this  Beam  coald  not  complain. 
But  if  this  were  not  so,  all  of  the  parties 
being  before  the  court,  and  the  mistake 
being  admitted,  it  would  be  unconsciona- 
ble to  allow  tbe  defendant  to  retain  dou- 
ble the  amount  due  him. 

As  it  may  possibly  be  Insisted  that, 
though  Che  privity  between  the  plaintiff 
and  Humphreys  be  admitted,  still  the 
complaint  does  not  state  tacts  sufflclnnt 
to  constitute  a  cause  of  action.  It  Is  prop- 
er that  we  should  consider  this  case  in 
another  aspect.  We  think  that  if  the 
plaintiff,  under  tbe  circumstances,  actual- 
ly knew  be  had  p^d  the  debt,  and  could 
not  at  the  time  prove  tbe  payment,  or  if 
his  mistake  of  tact  was  negligently  made, 
and  he  might  by  the  exercise  of  ordinary 
care  have  avoided  tailing  into  it,  still,  as 
between  him  and  the  defendant,  who  ad- 
mits that  the  money  was  paid  to  him  in 
fall  a  second  time,  not  as  a  gratuity,  but 
nominally  In  discharge  of  the  same  debt, 
the  plaintiff  Is  entitled  to  restitution 
when  it  can  be  made  withont  loss  or  sac- 
rifice on  the  part  ot  the  latter.  His  negli- 
gence in  failing  to  find  out  the  tacts  before 
paying  tbe  money  does  not  prevent  his  re- 
covery from  one  who  does  not  deny  the  alle- 
gation that  he  received  and  retained  dou- 
ble the  sum  Justly  dne  to  him.  Hare,  Con  C. 
p.  233;  Union  Nat.  Bank  v.  Sixth  Nat. 
Bank,  48  N.  Y.  456;  Lyle  v.  Shlnnebarg^r, 
17Mo.App.86;  North  t.  BIoss.SO  N.  y.874; 
Bank  v.Morse,88Amer.Dee. 884, and  notes, 
p.  290.  It  would  have  been  otherwise  It 
the  plaintiff,  by  bis  negligence  In  failing  to 
give  timely  notice  of  his  demand,  had  pre- 
vented the  defendant  from  recovering  the 
sum  claimed  of  a  third  party,  or  generally 
where  the  defendant  had  sustained  dam- 
age wblcb  tbe  plaintiff,  by  ordinary  care, 
might  have  prevented.  Bank  v.  McGll- 
vray,  64  Araer.  Dec.  92;  U.  8.  v.  Bank,  6 
Fed.  Rep.  854.  Where  the  parties  cannot 
be  placed  In  statu  quo  tbe  loss  must  fall 
upon  the  person  who  caused  It  by  his  neg- 
ligence, though  he  may  have  made  the 

gayment  under  a  mistake  as  to  tbe  facts, 
ut  without  exerdsiag  dne  diligence  In 
ascertaining  them.  Boas  v.  TTpflegrove. 
47  Amer.  Dec.  425.  If  a  second  payment 
had  been  made  with  a  full  knowledge  ot 
the  tacts,  but  not  by  compulsion  of  or 
mistake  as  to  the  law,  the  courts  would 
not  allow  Beam,  who  acknowledges  that 
he  has  been  twice  paid,  to  go  out  of  a 
court  of  conscience,  when  all  of  tbe  par- 
ties are  before  the  court,  without  account- 
ing for  what  is  Justly  due  to  the  plaintiff, 
when  be  has  advanced  out  of  his  own 
funds  a  part  and  owes  McGlnnls  the  bal- 
ance ot  tbe  amount  used  by  Humphreys 
in  msking  the  second  payment.  No 
wrong  Is  Imputed  to  any  other  party,  and 
in  any  view  of  the  facts  the  courts  could 
not  lend  tbelr  sanction  to  fraud  by  al 
lowing  one  who,  by  falsely  denying  a  first 
payment,  secures  a  second,  to  retain  it 
simply  because  the  debtor  may  have  been 
guilty  of  even  groBs  negligence.  A  pay- 
ment is  not  necessarily  voluntary,  nor  is 
it  to  be  treated  as  a  gift,  because  the  debt- 
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or  dtd  uot  act  under  compnlslon  In  pay- 
ing It  a  second  time.  Pool  r.  Allen,  an- 
pra.  We  conclade,  therefore,  that  there 
was  error  In  anstainins  the  demurrer,  and 
the  judgment  of  the  court  bdow  la  re- 
versed. 


Barrinqbr  t.  Burns. 

(Supreme  Court  of  North  Carolina.  April  81, 
1891.) 

RbPLSTIN— BAIUfBMT  — iMSTBUCnONB, 

L  A  mare  was  delivered  to  a  borae  trainer, 
wlio  agreed  to  keep  and  train  ber,  and,  when  re- 
quested by  tbe  owner,  to  exhibit  her  speed  in  the 
presence  of  witnessee.  She  was  then  to  be  sold, 
and  the  trainer  paid  ont  of  the  procoeds.  Though 
serwal  tlmea  requested  to  display  her  speed  as 
agreed,  ibB  trainer  refused  to  do  so.  HelA,  that 
the  owner  could  rocover  possession  of  the  mare 
without  tendering  tbe  trainer's  charge^ 

a.  The  trainer  haring  used  the  mare  on  other 
ooeasions  than  for  training,  and  for  purposes  of 
business  and  pleasure,  the  owner  could  determine 
tbe  bailment  for  that  reason,  and  recover  posses- 
slim  without  tMidering  the  charges. 

8.  Ttaongb  an  instruction  embraces  only  the 
aspects  of  the  case  favorable  to.  one  party,  »  is 
not  erroneous  if  the  entire  ohai^  fairly  preawta 
the  case  to  the  ]urv. 

4.  Where  plaintlfl  and  defendant  are  the 

SrlnoltMl  witnesses,  and  Vhe  former  testifies  dis- 
notiy  to  one  contcaot  and  Its  breach  by  defend- 
ant, who  testifies  as  distinctly  to  SDOther  and  a 
different  contract,  it  Is  not  error  to  charge  that,  if 
the  Jurrflnd  that  plaintiff  has  stated  the  contract 
correctly,  they  will  find  for  him,  but.  If  defend- 
ant stated  itcorrectly,  then  the  verdict  should  be 
for  him. 

Appeal  from  snperiorcoart,  Mecklenburg 
county;  Merkimon,  Judf!:e. 

Tble  action  ie  brought  to  recover  pua- 
Bf»)Bion  of  the  mare  epecffled  in  the  com- 
plaint. ThR  pleadings  raised  issueeoffact. 
On  the  trial  the  court,  among  other  in- 
structions, gave  the  following  to  the  Jury 
at  the  request  of  the  plaintiff:  "(3)  That 
If  the  Jury  believe  from  the  testimony  that 
the  contract  was  that  the  defendant. 
Bums,  wau,  upon  reqaeut  of  plaintiff,  to 
exhibit  the  speed  which  tbe  mare  had  at- 
tained under  his  training,  and,  upon  re- 
quest by  plaintiff  to  that  effect,  the  defend- 
ant failed  or  refused  so  to  do,  that  would 
operate  as  a  breach  of  the  contract,  and 
would  ratltle  the  plaintiff  to  a  verdict  for 
the  mare.  (4)  That  if  the  Jury  believe 
from  the  testimony  that  the  i-ontract  was 
that  the  defendant,  Burns,  wasonly  to  use 
the  mare  for  training  purposes,  and  that 
Bums  used  her.  or  allowed  her  to  be  used, 
for  any  other  purpose.  It  would  constitute 
a  breach  of  contract  on  the  part  of  de- 
fendant, and  would  entitle  the  plaintiff  to 
a  verdict  for  the  mare,  unless  tbe  use  made 
of  the  mare  was  such  bh  riding  to  town, 
which  was  necessary  for  the  mare  as  exer- 
cise, and  In  this  event  It  would  not  amount 
to  a  breach  of  the  contract."  The  court 
further  Instructed  the  Jury  as  follows: 
"(l)  If  Barringer  states  the  contract  cor- 
rectly, the  Jury  should  answer  the  first  is- 
sue, 'Yea.'  (2)  If  the  contract  was  that 
the  defendant  was  to  turn  the  mare  over 
to  the  plaintiff  to  be  sold,  and  to  receive 
the  compensation  out  of  the  proceeds,  the 
answer  will  be,  'Yes.*  (3)  There  is  no  evi- 
dence as  to  the  damage  the  plaintiff  sus- 
tained by  reason  of  thedeiendant's  wrong- 


ful detention.  (4)  If  the  contract  was  as 
stated  by  Bums,  tbe  answer  to  the  first 
Issue  should  be,  *  No/ and  to  the  second 
Issue.  'None.*  (6)  If  the  defendant  was 
to  be  paid  by  tbe  month,  as  testified  to 
by  Barrlnger,  I.  e..  fS  for  training  and  f 20 
for  keep,  and  It  was  not  a  part  of  the  con- 
tract that  defendant  was  to  surrender  pos- 
session of  tbe  mare  and  take  bis  pay  out 
of  the  proceeds,  the  answer  to  the  third 
issue  should  be  tbe  amount  accrued  up  to 
the  date  demand  was  made.  (6)  Tbe 
plaintiff  says  be  saw  the  mare  here  30 
times.  It  does  not  appear  that  he  made 
any  protest.  If  this  was  a  provision  of 
the  contract,  did  he  not  waive  it?  (7)  If 
the  defendant  has  not  himself  paid  for  the 
shoeing  of  the  mare,  and  no  chaise  has 
hem  made  against  him  torlt,  faecanoot 
claim  any  lien  for  charges  for  that. '  Tbe 
testimony  on  both  sides,  bearing  apon 
these  points,  was  called  to  the  attention 
of  the  Jury.  The  Jury  responded  to  the 
first  Issue,  "Yes;"  to  second,  "None;"  to 
third,  "None;"  and  to  fourth,  "Nothing." 
The  defendaut  moved  for  a  new  trial.  Mo- 
tion denied.  Judgment  for  the  plaintiff, 
from  which  defendant  appealed.  Instate- 
ment  of  case  on  appeal,  the  defendant  as- 
signs the  following  errors  and  exceptions: 
"(2)  That  the  court  gave  the  Jury  the  in- 
struction No.  8  of  the  plaintiff's  prayers 
set  out  above.  (8)  That  the  court  gave 
the  Jury  the  Instruction  No.  4  of  the  plain- 
tiff's prayers  set  out  above.  (4)  That  the 
court  charged  the  Jury  that.  If  Barrioger 
stated  the  contract  correctly,  the  Jury 
should  answer  the  first  Issue, 'Yes.'  (5) 
That  the  court  charged  the  Jury  tbatlf  the 
defendant  bad  not  paid  for  tbe  shoeing  of 
the  raai*e,  and  the  bill  for  shoeing  was  not 
charged  to  btm,  he  could  not  claim  a  lien 
for  that." 

Jones  (fr  HUett,  for  appellant.  MeCall  A 
B&Oey  and  O.  F.  Baaoa,  for  app^lee. 

Merrihon,  C.  J.,  (after  BtatlBfc  the  facts 
as  above.)  The  parties  produced  evi- 
dence on  the  trial  pertinent  to  and  bearing 
upon  every  aspect  of  the  case  to  whicb 
tbe  court  directed  the  attention  of  the  Ju- 
ry. Particularly  there  was  evidence  of  the 
plaintiff  tending  to  prove  the  breaches  of 
tbe  contract  alleged  by  him.  to  which  the 
third  and  fourth  special  instructions  com- 
plained of  aserroneous  had  reference.  The 
plaintiff  alleged  that  he  placed  his  mare 
with  the  defendant,  a  borne  trainer,  to  be 
trained  for  trotting  races;  that  she  was 
to  be  left  in  defendant's  possession  to  be 
trained ;  that  said  defendant  was  to  feed 
her  as  trained  horses  shonld  be  fM,  have 
her  comfortably  stabled  and  well  groomed, 
and  then  thoroughly  trained;  and  that  at 
the  direction  of  the  plaintin  the  mare  was 
to  be  trotted  around  the  racB-track  for  a 
nominal  prize.  In  the  presence  of  two  or 
three  dlsintereated  witnesses,  who  were  to 
time  her  with  stop  watches,  to  order  that 
it  might  be  discovered  what  speed  she  had 
attalnerl  as  a  racer,  and  she  waa  then  to 
be  delivered  to  the  plaintiff,  andhe  was  to 
sell  ber,  and  out  of  the  proceeds  of  sale  to 
pay  the  defendant,  etc. ;  that  the  defend- 
ant,  "although  several  times  requested  to 
display  the  speed  of  Bald  mare  asaforesnid. 
invariably  refused  so  to  do>in  consequenca 
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whereof  the  plalDtifl  demanded  herearren- 
derlroni  the  defendant,"  etc. ;  and  he  fur- 
ther alleged  that.  In  Tlolatlon  of  the  con- 
tract allM;ed»the  d^^dant  bad  "  nsed  and 
permitted  another  to  drive  aald  mare  on 
other  oecaalons  than  for  training,  and  for 
purposes  of  businees  ur  mere  pleasure.  In 
which  several  matters  the  plaintiff  avers 
the  defendant  broke  his  contract,"  etc. 
By  the  terms  of  the  contract  thus  allied 
It  was  material  and  important  that  the 
defendant,  who  so  had  the  mare  in  traln- 
fnic,  sboald,  apoo  the  demand  of  the  plain- 
tur,  exhibit  trials  of  ber  speed  In  the  pres- 
«ice  of  witnesses.  He  refnsed.  upon 
pea  ted  demands  of  the  plaintiff,  to  make 
such  trials,  as  he  was  boand  to  do.  It  he 
did,  he  violated  a  material  provision  of  the 
contract  as  alleged,  and  the  plaintHf  be- 
came at  once  entitled  to  have  possession 
of  his  mare;  and  as  there  was  evidence 
tending  to  prove  thecontraetandabreach 
thereof,  as  aiieKed,  the  plaintiff  was  enti- 
tled to  have  the  third  special  instruction 
which  he  demanded  and  the  court  gave. 
The  plalntin  alleged  that  the  defendant, 
toy  the  terms  of  the  contract,  had  poHses- 
sion  of  the  mare  only  for  the  purposes  of 
training^  her.  It  he  went  beyond  that, 
and  used  ber,  as  allied,  for  other  pnr- 
poHW,  be  committed  a  breach  of  the  con- 
tract, and  the  platntlfl  might  demand  and 
have  possession  of  her.  There  was  some 
evidence  tending  to  prove  such  allegation, 
and  therefore  the  plalntltT  was  entitled  to 
have  the  fourth  special  instruction  as  to 
wbicb  error  is  assigned.  There  Is  nothing 
alleged  by  the  plaintiff  that  creates  a  lien 
upon  the  mare  In  tavur  of  the  defendant, 
or  tbat  ^vea  rise  to  a  counter-claim  In  his 
favor.  The  instructions  fust  referred  to 
were  asked  tor  by  the  plaintiff  us  bearing 
upon  certain  aspects  of  the  case  favorable 
to  him,  and  deemed  important.  They  did 
not  embrace  or  apply  to  every  aspect  of 
the  case,  particolarly  those  favorable  to 
the  defendant,  but  other  Instmctions  giv- 
en did,  and  all  the  instructions  glvBu 
must  be  taken  together,  certainly  in  so 
tar  aa  they  have  reference  to  and  bearing 
upon  each  other.  If  a  party  asks  for  and 
sperlal  Instructions  are  given  that  present 
certain  aspects  of  the  case  distinctively 
and  in  a  way  misleading  to  the  jury,  un- 
less qualified,  and  no  qualification  la  giv- 
en in  some  appropriate  connection,  this 
would  be  ground  for  a  new  trial.  But 
this  la  not  such  a  case.  The  record  shows 
that  the  court  distinctly  gaveinstrnctlons 
In  aspects  of  the  case  favorable  to  the  de- 
fendant, calling  the  attention  of  the  Jury 
to  the  evidence  pertinentand  bearingupun 
tbem.  The  Instructions  so  given,  taken  In 
connection  with  others  given,  and  the 
whole  taken  together,  were  not  in  them- 
selves misleading,  nor  does  it  appear  that 
they  bad  such  effect  Indeed,  the  instruc- 
tions were  clear,  fair,  and  easily  under- 
stood. There  were  allegations  and  evi- 
dence that  warranted  tbem, and  tbey  were 
properly  given. 

It  Is  farther  objected  that  the  court  er- 
roneously told  the  Jury  that  it  the  plain- 
tiff. In  his  testimony  on  the  trial,  had 
stated  the  contract  correctly,  they  should 
respond  to  the  first  Issue  In  the  afflrma- 
tive.  We  do  not  think  this  instroction 


was  erroneous  In  any  view  of  It.  It  the 
testimony  of  the  plaintiff  was  true,  obvi- 
ously be  was  entitled  to  have  possession 
of  his  mare,  because  it  went  directly  to 
prove  the  contract  as  alleged  by  him  and 
the  alleged  breaches  thereof.  We  have 
seen  above  that,  it  the  contract  as  alleged 
was  the  true  one,  and  the  defendant  vio- 
lated the  same,  be  had  no  right  to  detain 
the  mare.  But  it  Is  insisted  that  it  was 
error  to  thus  make  the  case  turn  upon  the 
evidence  of  the  plaintiff  himself.  It  ap- 
pears that  the  plaintiff  distinctively  al- 
leged and  testified  to  one  contract  and 
breaches  thereof  by  the  defendant,  and 
the  latter,  quite  as  distinctively,  alleged 
and  testified  in  bis  own  behalf  to  another 
and  different  contract,  favorable  to  him- 
self. The  plaintiff  and  defendant  were  the 
principal  witnesses,  and  testiaed  to  the 
main  facts.  The  other  evidence  tended 
more  or  less  to  corroborate  them.  Seeing 
this,  the  court  told  the  Jury  that.  If  the 
ptaintiftstated  the  contractcorrectly.tfaey 
should  answer  the  first  issue  in  his  favor. 
But  almost  in  the  same  connection,  and 
substantially  in  the  same  words,  and  with 
equal  clearness,  It  told  them  that.  II  the 
defendant  stated  the  contract  correctly, 
they  should  answer  the  Issue  favorably  to 
him.  These  instructions,  taken  together, 
as  they  must  be  for  the  present  purpose, 
were  true,  plain,  Impartial,  easily  compre- 
hended and  understood.  We  cannot  see 
that  the  defendant  suffered  any  prejudice 
by  either  of  them.  They  did  not  prevent 
the  Jury  from  taking  any  other  view  of  the 
evidence  in  part  or  aa  a  whole.  The  court 
had  called  thefr  attention  to  and  pointed 
out  Us  bearings  upon  the  various  aspects 
of  the  case.  It  appears  that  it  "arrayed 
the  testimony  on  both  sides. "  Aa  to  the 
fifth  assignment  of  error,  there  was  evi- 
dence bearing  upon  and  that  fully  war- 
ranted the  seventh  instruction  complained 
of,  ns  well  aa  some  evidence  to  the  contra- 
ry. The  instruction  left  It  fairly  to  the 
Jury  to  weigh  and  pass  upon  the  whole 
evidence  pertinent.  80  faraa  appears,  the 
instructions  were  pertinent,  clear,  fair, 
and  very  Impartial.  We  are  not  at  liberty 
to  grant  a  new  trial  opon  theground  that 
the  jury  possibly  ouflrht  to  have  rendered 
a  tlifferent  verdict.  Thecourt  below  alone 
could  set  the  verdict  aside  because  they 
found  it  against  tbe  weight  of  evidence, 
if  they  did.  We  do  not  mean  at  all  to  say 
that  they  did  or  did  not.  Judgment  af- 
firmed. 


Speaoue  v.  Bond  et  al. 

(Supreme  Court  of  North  Carolina.  April  31, 
1891.) 

BPBomo  Fbbtobmancb~Pa.bol  Tbust— Liiuta.- 

TIONS. 

1.  For  a  nominal  consideration  plaintiff  con- 
veyed to  defendant  certain  lands,  in  whl(^  ihey 
were  jointly  interested.  Defend  ant  agreed  or&lly 
to  bold  tbe  lands  in  trust,  and  tbat  on  a  sale  cer- 
tain advances  made  by  the  parties,  respectively, 
sboold  berepaid  out  of  tbe  proceeds,  and  the  bal- 
ance equally  divided  between  them.  Held  that, 
though  no  trust  in  tbe  land  oould  be  establlsbea 
by  parol,  plaintiff  oould,  after  a  sale  by  tbe  de- 
fendant, enforoe  the  agreement  for  a  division  of 
the  proceeds. 

'Z.  Tbe  statute  of  limitations  does  not  run 
til  the  lands  are  sold  by  the  defendant. 
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Appeal  from  BDperior  coart,  CaldwcAl 
county;  Hou, Jadge. 

In  1871  and  1872,  and  thereafter,  the 
plaintin  waa  engaged  In  entering  lands  in 
Caldwell  and  Burke  cuuntleH,  N.  0..  when 
Henry  F.  Bond;  father  of  the  defendant 
Ix>nl8a  N.  Bond.aald  his  daughter  had 
some  flO.OOO  in  bonds,  the  money  on 
which  would  aoon  be  arailable,  and  as 
her  agent  Henry  F.  Bond  agn^d  to  ad- 
vance the  money  necessary  to  take  out 
certain  f;rant8.  PlalntiR  was  to  eontrlb- 
ute  part  of  the  expenses  of  surreys  and 
certain  services  in  Rellingsald  lands,  which 
were  to  be  repaid  him;  that  plaintiff  did 
make  outlays  and  expenditures  to  the 
amount  of  $500  end  more,  and  Henry 
Bond,  as  aisent  of  bla  daughter,  the  de- 
fendant, advanced  enough  money  to  per- 
fect and  take  out  grants  tor  IS.OOO  acres  of 
land,  which  were  taken  out  In  plaintiff's 
name.  Afterwards  Henry  F.  Bond  said 
his  daughter  would  feel  safer  if  thA  plain- 
tlD  would  Rouvey  the  lands  to  her.  and  by 
such  conveyance  the  sale  and  transfer  of 
the  lands  would  be  facilitated,  and  he  re- 
quested plaintiff  to  convey  said  lands  to 
blB  daughter,  Louisa  N.  Bond.  On  such 
request  tbe  plHlntlft  did.  In  the  latter  part 
of  1875,  or  January,  1876,  convey  ail  of  the 
lands  to  Louisa  N.  Bond  under  a  con- 
tract and  agreement  in  parol  tbat  said 
Louisa  N.  Bond  should  hold  tbe  land  In 
trust  to  sell  same,  and  out  of  the  pro- 
ceeds pay  plaintiff  for  his  services  and  ex- 
penses and  pay  defendant  I  onlsa  N.  Bond 
tbe  moneys  advanced  by  her  agent  in 
procuring  the  grants,  and  divide  the  resi- 
due equally  between  plaintiff  and  Louisa 
N.  Boud.  The  land  having  been  sold  by 
tbe  defendant,  the  plaintiff  commenced 
this  suit  to  enforce  a  division  of  the  pro- 
ceeds  Id  accordance  with  tlie  parol  agre&> 
ment.  At  tbe  conclusion  of  tbe  plaintiff's 
evidence  thecourt  intimated  that  he  could 
not  establish  the  trust  claimed  by  parolevi- 
dence  in  the  absence  of  any  allegation  of 
fraud  or  mistake  In  defense  to  this  inti- 
mation the  plaintiff  suffered  a  nonsuit, 
and  appealed. 

B.  F.  Long,  M.  saver,  W.S.Peanon,  and 
Averjr  A  Brvia,  tor  appellant.  8*  J.  Br- 
vin,  tor  appelleea. 

Shbphebd,  J.  We  entirely  concur  with 
the  ruling  of  hie  hooor  that  the  plaintiff 
could  not  have  eetabllHlied  any  truat  in 
the  lauds  conveyed  by  him  to  the  defend- 
ant. This  Is  conceded  by  the  plaintiff's 
couuRel,  and  it  is  therefore  needlens  to  en- 
ter Into  the  consideration  of  that  ques- 
tion. We  are  of  tlie  opinion,  however, 
that  upon  the  pJeadings  and  evidence  the 
plaintiff  Is  entitled  tti  an  account  of  tlie 
proceeds  of  the  sale  of  the  land  in  order  to 
aKcertaio  the  amount  dun  him  as  the  con- 
sideration of  the  conveyance,  and  that  he 
may  recover  the  Bamc.  The  enforement 
of  the  alleged  agreement,  after  tbe  sale  of 
tbe  land,  does  not  in  anyresi>ect  impinge 
upon  tbe  terms  of  tbe  conveyance,  but  re- 
lates entirely  to  the  payment  of  the  con- 
sideration. It  is  true  tbat  the  plaintiff 
could  not  have  compelied  the  defendnntto 
execute  her  uRrepment  to  sell  the  land,  as 
there  was  no  enforceable  trust,  and  the 
agreement  was  within  the  statute  ol 


frauds;  bat  this  part  of  tbe  agreement 
has  been  voluntarily  performed,  and  the 
other  part,  not  being  within  the  statute, 
may  now  be  enforced.  The  principle  is 
illustrated  by  tbe  following  casee:  In 
Hess  v.  Fox,  10  Wend.  436,  the  plaintiff 
conveyed  his  equity  of  redemption  to  his 
mortgagee  In  consideration  of  the  actoal 
cancellation  and  dlsebarge  of  cbe  mort- 
gage indebtedneet  and  a  promise  to  adl 
the  land  and  pay  the  surplus,  if  any,  to 
the  plaintiff.  The  land  was  sold,  and* 
there  being  a  surplus,  the  plaintiff  recov- 
ered it  In  an  action  of  uBHumpait.  Sav- 
age, C.  J.,  after  stating  that  the  agree* 
ment  to  sell  could  not  have  been  enforced, 
said  that  "no  question  can  arise  as  to  the 
validity  of  tbe  agreement  to  sell;  that 
was  performed,  and  the  remaining  part 
was  to  pay  over  money  supported  by  the 
consideration  of  land  conveyed  to  the 
promisor. "  In  Massey  v.  Holland,  3 
Ired.  197,  the  plaintiff,  being  indebted  to 
tbe  defendant,  conveyed  certain  lands  to 
him  upon  the  understanding  that  he 
should  sell  tbe  same,  satisfy  bis  claim,  and 
pay  tbe  surpias  to  tbe  plaintiff.  The  land 
waa  aold  and  the  plaintiff  recovered  the 
surplus  in  an  action  of  assumpsit.  Tbe 
defendant  objected  to  the  introduction  ut 
parol  testimony  to  prove  tbe  agreement, 
but  it  was  held  that  it  was  not  within  the 
statute,  the  court  remarking  tbat  "the 
plaintiff  has  not  brought  his  action  upon 
the  agreement.  He  treats  the  agreement 
as  having  been  executed,  and  claims  the 
money  which  In  coneequence  of  that  agree- 
ment became  dne  to  him. "  See,  also, 
Browne,  St.  Frauds.  5  117.  Still  more  di- 
rectly in  point  is  tbe  case  of  Michael  v. 
Foil,  100  N.  a  178,  6  S.  E.  Rep.  264.  There 
**  the  contract  lor  the  sale  of  the  land  was 
in  writing.  The  land  itself  was  aold; 
but  the  agreement  tbat  II  the  mineral  in- 
terest in  the  land  sbonld  be  sold  daring 
the  life-time  of  the  plaintiff  he  should  have 
one-half  of  it  was  not  put  in  writing." 
The  court  said:  "If  the  contract  of  sale 
was  made  subject  to  this  agreement  as 
an  inducement  to  tbe  contract  tbe  agree- 
ment, though  in  parol,  may  be  ^forced. 
Tiie  agreement  did  not  pass,  or  purport 
to  pass,  any  interest  in  the  land,  and  does 
not  fall  within  the  statute  of  frauds. "  In 
addition  to  the  authorities  cited  in  tbe 
opinion  In  the  foregoing  case  we  will  add 
the  caRe  of  Miller  v.  Kendig,  65  Iowa.  174, 
7  N.  W.  Bep.  500.  In  which  it  was  held 
thafa  parol  agreement  t>y  the  grantee  of 
land  thatln  case  be  sells  tbe  land  lor  more 
than  the  price  paid,  one-halt  of  tbe  excess 
shall  be  paid  to  the  grantor,  does  not 
create  an  Interest  In  real  estate  within 
tbe  statute  of  frauds."  The  court,  after 
stating  that  the  agreement  to  sell  could 
not  be  enforced,  proceeds  as  follows: 
"The  agreement  entered  into  between  the 
parties  pertained  merely  to  the  purchase 
price.  It  was  to  be  at  least  $1,650.  and  in 
a  certain  contingency  more  than  tbat. 
The  plaintiff  shows  that  tbe  contingency 
has  happened. "  It  was  hold  that  he  was 
entitled  to  recover.  In  Trowbridge  v. 
Weatherbee,  11  Allen,  361,  it  is  said  thafa 
parol  promise  to  pay  to  another  a  por- 
tion of  the  i)rofltH  made  by  a  promisor 
on  the  purchase  and  sale  of  real  estate  is 
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not  witbin  the  statnte  of  Iranda,  and 
may  be  proved  by  parol."  See.  also.  Ma- 
hiigan  T.  Mead,  68  N.  H.  180;  SherrlU  t. 
Hagan,92N.  C.  S45. 

We  bave  examined  with  creat  care  the 
case*  cited  by  the  defendant's  counsel, 
but  In  our  opinion  they  do  not  shake  the 
antborlty  of  Michael  v.  Foil,  supra,  bus* 
talned  as  It  la  by  the  general  current  of 
judicial  declaion.  The  principle  there  laid 
down  la  applicable  to  tbe  present  case. 
The  pleiutlft  here  had  the  legal  title  to  the 
land,  and  conveyed  It  upon  as  apparently 
BomlDal  cunslderntlon  to  tbe  df^endant. 
He  testifies  that  the  Indaeement  to  the 
making  of  such  conveyance  was  the  ngree- 
ment  that  tbe  defendant  should  sell  the 
land,  and  when  sold  ho  was  to  be  paid  tor 
his  services  and  expenditures,  and  after 
dednctlDf?  the  amount  advanced  by  tbe 
drtendant  be  was  to  have  one-half  of  the 
proceeds  of  the  sale.  We  think  that  If  the 
plaintiff  can  establish  snch  an  agreement 
he  will  be  entitled  to  recover.  As  tbe  land 
was  not  sold  nntU  1890,  the  plaintiff's 
cause  of  action  did  not  accrue  ontU  then, 
and  is  therefore  not  barred  by  the  statute 
of  limitations.  This  defense  was  notse- 
rionsly  urged  before  us.  For  the  reasons 
given,  we  think  there  should  be  a  new 
trial. 


GuDDiN  T.  BLUfD  et  al* 
(AtpmiM  Cawri  <tf  Appeals  <ff  Vlralnfa.  Amil 

80,  mi.) 

EQmrr— JVBitDKTrioii— Aooocm. 
Where  one  ii  employed  at  a  oertsln 
•meant  per  cord  to  pnreiiMe  wood  to  be  deliv- 
ered hy  the  vendors  to  the  purchasing  SRent^i 
employers,  aod  the  single  question  in  dispute 
between  such  employe  and  his  employers  is  the 
quantity  of  wood  purchased  and  delivered,  there 
is  no  ground  for  equity  jarisdictlott,  thODgli  the 
aecoont  ifl  a  Iodk  one,  and  tbe  delirary  of  a  large 
Bumber  of  lots  Is  dispated. 

Appeal  from  circuit  court,  King  William 
coanly. 

J.  F.  Hubbard,  for  appellant.  Pollard 
d  Sitnda,  for  appellees. 

Lagy,  J.  This  Is  an  appeal  from  two  de- 
crees of  tbe  circuit  court  of  King  William 
county,  rendered,  respectively,  on  the  4th 
day  of  October,  18S7,  and  on  the  let  day 
of  July,  1^.  Tbe  case  Is  as  follows:  In 
1S84.  Bland  A;  Bro.,  residents  of  King  and 
Queen  county,  in  yirginle,  employed  9y\- 
▼anns  Ooddln,  a  resident  of  the  county  of 
New  Kent,  in  the  same  state,  to  purchase 
for  tbem  poplar  eoTd<wood  In  the  counties 
of  New  Kent,  Charles  <1ty,  James  City, 
and  York,  situated  In  what  Is  known  as 
the  "Peninsula,"  In  this  state,  lying  be- 
tween the  Jamee  river  and  tbe  York  river, 
and  its  affluent,  the  Pamunkey  river,  at 
an  agreed  price,  to  he  delivered  by  the  ven- 
dors thereof  to  the  said  Bland  &  Bro.,  at 
the  rlrer  and  creek  landings  In  that  sec- 
tion, on  board  of  vessels  and  barges  to 
be  ttaere  provided  by  Bland  A  Bro.  to  re- 
celre  tbe  same,  Goddin  to  receive  25  cents 
per  cord  for  his  compensation  for  buying 
the  said  wood ;  the  said  Bland  &  Bro.,  tbe 
appellees,  to  advance  to  those  persons  so 
selling  them  wood,  f  1.60  to  pay  tor  cut- 
ting and  delivering  this  wood  at  the  land- 
ing, to  be  paid  for  In  foil  by  the  said  ap- 
T.13sjLna5— 10 


peTlees  as  it  should  be  pat  on  board  of  the 
VMsel  or  barge.  A  large  quantity  of  wood 
was  purchased  by  Qoddlu  for  the  said  ap- 
pellees,—enough,  by  his  claim,  to  bring  his 
compensation  up  to  f  1,597.10,  at  26  cents 
per  cord.  The  appellees  not  making  pay- 
ment of  this  claim  ofGotldln  at  request, 
in  June,  1885,  tbe  said  Goddlu  brought,  in 
New  Kent  county,  his  action  of  aasamp^t 
against  the  said  Bland  ft  Bro.,  to  which 
action  tbe  said  d^endants  pleaded  In  abate- 
ment to  tbe  Jurisdiction  of  the  court,  upon 
which  issue  was  Joined  and  a  Jury  sworn 
to  try  the  said  Issue,  and  the  evidence  was 
partly  heard,  and  tbe  arguments  of  coun- 
sel were  partly  had,  when  tbe  defendants 
withdrew  this  plea,  and  pleaded  non  aa- 
anaipattt  and  issne  was  Joined  npon  this 
plea,  and  tbe  canae  continued.  Subse* 
quently,  and  before  final  Judgment  In  this 
suit  at  law  in  New  Kent,  lu  the  year  18S6, 
tbe  defendants  in  that  suit  bronght.tbelT 
bill  in  chancery  In  the  adjoining  county  of 
King  William,  wherein  the  foregoing  con- 
tract for  tbe  purchase  of  cord-wood  waa 
set  forth,  and  the  delivery  of  2,672J^  cords 
of  wood  is  set  forth,  by  which  it  Is  ad- 
mitted that  Qoddln  la  entitled  to  receive 
f  6r>8.10  as  compensation  for  bis  services, 
whereas  he  Is  claUnlog  against  the  said 
Bland  &  Bro.  the  larger  sum  of  91,.'>29.34 
on  account  of  his  services  in  buying  cord- 
wood  at  25  cents  per  cord,  and  that  this 
large  difference  is  caused  by  tbe  act  of 
Goddin  In  charging  for  large  qaantltiea 
of  wood  never  really  delivered ;  and  that 
said  Goddin  should  not  be  allowed  to  pro- 
ceed with  his  said  suit  at  law  now  pend- 
Ingand  undetermined  In  New  Kentcounty, 
(1)  hecause  long  and  Intricate  accounts 
are  involved ;  (2)  becausebe  has  been  paid 
9200  for  his  services,  of  which  he  has  ren- 
dered no.  account;  (8)  because  It  Is  still 
undetermined  what  amount  of  wood  the 
said  plaintiffs,  Bland  &  Bro.,  will  have 
to  account  for;  aud  (4)  because  the  case 
Involves  the  trial  of  at  least  25  cases  of 
dispute,  and  that  irreparable  mischief  will 
be  done  If  the  common-law  action  is  al- 
lowed to  proceed,  (no  discovery  Is  sought, 
but  answer  under  oath  Is  waived.)  and 
that  said  Ooddln  be  enjoined  from  prose- 
cuting hie  suit,  etc.  The  Injunction  waa 
awarded,  an  account  ordered  and  taken, 
and  a  decree  made  substantially  in  ac- 
cordance with  tbe  views  set  forth  in  the 
plaintiff's  bill,  and  Ooddln  appealed  to 
this  court. 

Tbe  first  groond  of  error  assigned  here 
Is  that  tbe  bill  should  have  been  dismissed 
because  a  court  of  equity  was  without 
Jurisdiction  in  the  premises,  the  remedy  at 
law  being  adequate  and  ample;  that  the 
ground  for  relief  sought  by  tbe  bill  against 
the  action  pending- at  law  does  not  come 
witbin  any  of  the  recognised  heads  of 
equity  Jurisdiction,  there  being  neither  ac- 
cident, mistake,  forfeiture,  mutual  or  very 
complicated  accounts,  fraud,  discovery, 
nor  trusts.  It  Is  true,  an  account  Is 
prayed  for.  and  it  Is  conceded  that  the 
Jurisdiction  of  equity  in  matters  of  account 
is  among  themust  comprehenHlve  of  those 
which  It  has  assumed.  Yet  it  is  not 
every  case  of  account  which  a  court  of 
equity  has  Jurisdiction.  As  baa  been  said : 
AUbougb  I  run  up  an  account  at  a  store, 
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my  merchant  cannot,  ae  a  matter  of  conrae, 
sue  me  before  that  tribunal;  to  entitle 
him  to  proceed  there  he  must  show  some 
ground  of  interference,  aucb  aa  fraud,  the 
necceasity  of  diacorery,  complicatlona  in 
accounts,  or  such  like  (2  Tuck.  Comm. 
Laws  Va.  p.  400:  Lord  Courteney  t.  God- 
BChall,9  Ves.478i)  orupon  the  ground  that 
courts  of  law  cannot  give  a  remedy,  or 
cannot  Rive  so  complete  a  remedy,  as 
equity,  (Smith  v.  Marka,  2  Band.,  Va., 
462.) 

Id  thia  case  the  dlspate  waa  as  to  the 

anantlty  of  wood  dellrered  to  the  plain- 
tfa.  actually  or  constructively,  pursuant 
to  their  contract.  The  plaintiffs  stated 
it  as  Het  forth  In  their  bill;  the  defendant, 
Goddin,  claimed  payforover  elx  thousand 
cords  of  wood  purchased  pursuant  to  the 
contract  above  referred  to.  While  these 
figures  maybe  admitted  to  be  large,  the 
question  iaat  leaatoneof  fact,  to  be  proved 
legal  evidence,  and  Involved  a  single 
Issue.  No  dlacovery  was  sought,  and  no 
account  was  involved  which  was  In  any 
degree  complicated,  and  there  were  no 
mutual  accounts  In  dispute,  as  the  plain- 
tiffs had  kept  and  the  defendant  did  not 
dispute  the  account  of  their  payments  on 
the  account.  The  simple  and  single  ques- 
tion in  dispute  was  as  to  the  qnantlty  of 
cord-wood  purchased  and  delivered,  act- 
aally  or  constructively,  pursuant  to  the 
contract.  There  was  no  such  relation  of 
principal  and  agent  as  Justified  the  Inter- 
ference of  a  court  of  equity.  The  account 
between  Goddin  and  his  principal  was  not 
in  dispute.  The  mere  relation  of  principal 
and  agent  was  not  anUlclent.  there  being 
no  trust  or  fiduciary  element  In  the  rela- 
tion here.  The  relation  was  and  Is  rather 
that  of  employer  and  employe.  And  the 
action  of  the  employe  for  his  hire  Is  prop- 
erly cognisable  In  a  court  of  la  w,  and  there 
the  platQtllTs  could,  under  the  plea  of  Don 
OMBuntpBit,  avail  of  every  defense  which 
they  have  realiv  interposed  In  their  pres- 
ent suit  in  eqntty.  And.  the  bill  of  the 
plalntillB  shoQid  have  been  dismissed,  and 
the  parties  left  to  liquidate  thetr  dispute 
In  the  pending  action  at  law  in  the  circuit 
court  of  New  Kent.  We  have  been  cited 
by  the  learned  counsel  for  the  appellants 
to  3  Pom.  Eq.  Jur.  g  1421;  Coffman  v. 
Saogston,  21  Grat.  269;  Marvin  v.  Brooks, 
8t  N.  y.  7tf.  See,  also.  Barb.  Cb.  Pr.  12. 18 
Terrdl  v  Dick,  1  Call,  516;  Aldersou  v. 
BlKgars,  4  Hen. &  M. 471;  Barrettv.  Floyd. 
U  Call,  631 ;  Campbell  v.  Rust,  85Ta.  665. »  S. 
E.Kep.  664,  oplalon  o!  Ricdahdson.  J.,  and 
casesclted;  Penn  v. Ingles, 82 Va. 65;  Tlllar 
V.  t'ook,  77  Va.  4S1.  The  case  presents  no 
gronnd  whatever  for  equitable  Jurisdic- 
tion, and  should  have  been  dlsmitwed  at 
the  hearing,  and  the  decree  of  the  circuit 
court  of  King  William,  granting  Che  relief 
prayed  for,  and  perpetually  enjoining  the 
defendant,  Goddin,  from  proceeding  with 
his  action  at  law  in  the  circuit  court  of 
New  Kent,  la  erroneons,  and  will  be  re- 
versed and  annulled,  and  the  bill  dls- 
ralased.  But  as  the  case  in  New  Kent,  at 
law.  must  be  tried  upon  the  legal  evidence 
there  to  be  adduced,  we  will  eipress  no 
opinion  upon  the  merits  upon  the  evidence 
adduced  in  this  case.  And  such  decree  will 
be  rendered  here  as  the  said  circuit  court 


of  King  William  should  haverendered,  ant*, 
the  bill  of  the  plaintl^  dismlsaed,  with 
coats. 


Thohas  et  bJ.  v.  1SBL.LUAN  et  aJ. 


(Supreme  Court  of  Aj 


of  Virginia.  AprH 


BQUITT— PlBASIBG— MULTirAKIODSNBSS— WjVB  11 

Witness. 

1.  A  bill  which  alleges  that  one  of  the  de- 
feni^ants,  a  judgment  debtor,  has  made  vvriooi 
fraudulent  transfers  to  tlie  other  defendants,  and 
wbiob  seeks  to  have  them  set  aside,  and  asks  for 
an  injunction  and  receiver,  la  not  multifarious, 
having  for  its  single  object  the  subjection  of  the 
property  of  the  Judgment  debtor  to  the  lien  of 
plaintiff's  Judgment  uid  executiou. 

3.  Where  a  wife  and  her  husband  are  both 
partieB  to  an  aotion,  bat  she  alone  is  interested 
in  the  result,  atie  la  competent  as  a  witness. 

Edward  Nichols  and  W,  W.  A  B.  T. 
Crumpy  for  appellants.  Jobu  H,  Alex.- 
»Dder,  tar  appellees. 

liACY,  J.   This  Is  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Loudoun  coun- 
ty, rendered  at  the  October  term,  1889. 
The  bill  was  filed  by  the  appellants,  Jadg- 
ment  creditors  of  the  appellees,  Sellman  & 
Mott,  at  the  March  rules,  1SS9,  having  for 
its  object  to  enforce  the  said  Judgments 
against  the  property  of  the  defendants,  by 
setting  aside  ae  fraudulent  a  sale  made 
by  the  said  Sellman  of  a  half  interest  in  a 
certain  Taluable stallion,  called  "Ramos." 
to  Virginia  L.  Mott.  as  of  February  13, 
18K9.  and  ascertain  and  establish  the  in- 
terest of  the  said  Sellman  In  certain  real 
and  personal  property  described  In  the 
bill,  and  to  subject  the  same  to  the  pay- 
ment of  the  said  Judgments.  The  bill  sets 
forth  the  Judgments;  the  failure  in  busl* 
nesa  of  the  debtors.  Sellman,  Douglas,  and 
A.  R.  Mott;  the  sale  of  their  property  to 
satisfy  the  said  debts;  that,  by  reason  ot 
prefei-ences  and  a  failure  of  assets,  do 
creditors  would  receive  anything  except 
near  relatives;  and  that  after  the  sale 
ot  the  property  ot  the  debtor,  as  was  anp- 
posedrSubsequ'^ntly  one  Charles  R.  PaxtoD 
died,  and  it  was  disclosed  by  his  papers 
that  the  said  Sellman  waa  the  bait  owner 
of  a  certain  tlioruuKbbred  stallion,  wurth 
92.000  or  $2,500,  which  he  had  beretufore 
pretended  to  keep  as  agent  only ;  that  thla 
fact  of  ownership  transpiring,  the  said  Sell- 
man  forthwith  sold  the  said  one-bal!  ol 
tbesaid  horse  tor$720  to  bis  wife's  mother, 
the  said  Virginia  L.  Mott;  that.  In  the 
first  place,  this  sale  was  a  fraud  and  a 
pretense,  and  nothing  was  actually  paid 
by  the  said  fraudulent  grantee,  and,  In  the 
next   place,'  the  consideration   was  so 
grossly  Inadenuate  as  to  amount  to  a 
fraud.  The  bill  further  charges  that,  prior 
to  the  failure  of  the  said  firm  of  Dqaglaa 
&  Sellraan,  said  Sellman  and  one  Henry  J. 
Fadeley  were  In  partnership  in  farming 
and  dairying,  and,  aa  sucb,  owned  about 
250  acres  of  land  In  Loudoun  county,  Va., 
with  mnch  valuable  stock,  farming  imple 
men ts, etc., thereon.  Said  Sellmau's  share 
was  conveyed  to  trustees.  John  H.  Alex- 
ander and  said  H.  J.  Fadeley,  who  after- 
wards sold  the  same  as  a  whole,  and  said 
Fadeley  was  annonnced  the  purchaset 
thereof.  Since  said  sole  said  Sellman,  they 
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are  informed,  has  contloaed  his  intereet  la 
and  oversight  of  the  said  property,  al- 
leged  to  hare  bees  sold  to  said  Fadeleyby 
said  trustees,  and  they  are  constrained  to 
believe,  from  many  events  broogbt  to  their 
knowledge,  that  sold  Sellman  ban  had, 
and  DOW  hns,  an  Interest  In  all  said  prop- 
erty purchased  in  the  name  of  said  Fadeley 
from  said  trastecf),  and  all  additions  to 
and  Increane  of  the  stock,  etc.,  on  nald 
land,  and  such  interests  and  rights  of  said 
Bdlman  In  any  property  atandlng  in  the 
name  of  said  Fadeley  Is  subject  to  the  said 
jndgmen  ts  and  oxecntlon  liens ;  and  prayed 
that  the  defendants  be  required  to  an- 
sw«r.  (answer  under  oath  being  waived;) 
asked  for  an  Injunrtlon  to  restrain  the 
said  Sellman  from  collecting  anydebtd  due 
blm,  and  that  a  recover  be  appointed  to 
take  charge  <ME  th«  said  stallion  Ramos, 
and  to  collect  all  choses  iu  action  of  the 
aald  Sellman.  or  in  which  he  may  be  Inter- 
ested :  that  Virginia  L.  Mott  be  restrained 
from  aelllng  or  disposing  of  the  one-half  of 
the  horse,  and  that  an  account  might  be 
taken  of  all  the  estate,  real  and  personal, 
belon^ng  tothedefendant.and  any'cboBes 
bi  action  due  them,  and  an  account  of  all 
and  a  decree  for  a  sale  of  the  aald  es- 
tate, real  and  peraunid.  Salman  answered, 
admitting  the  debts  and  hlsfallure  in  busi- 
ness, and  ailing  bin  surrender  of  all  of 
his  property  to  bis  creditors,  and  denying 
that  he  had  any  property  on  which  either 
Indgment  ur  execution  cuuld  be  any  lien; 
that  be  never  bad  any  Interest  In  the  horse 
until  it  was  acquired  In  1888;  that  he  did 
not  make  any  pretended  or  fraudulent  sale 
of  the  said  interest  In  the  said  horse;  that 
he  sold  the  said  lutRreet  to  pay  for  the 
board  of  himself,  his  wife,  and  his  child, 
which  be  Justly  owed  to  his  mother-in-law, 
who  kept  a  boarding-house:  and  that  ho 
had  nothing  now  but  the  Irultsof  his  dally 
labor,  of  which  be  should  not  be  fiepilved 
by  Injunction  order  restraining  him  from 
collecting,  and  restraining  his  employer 
firom  paying  to  him.  Virginia  L.  Mutt  an- 
swered that  the  debt  was  honest,  and  set 
forth  In  detail  its  history,  character,  and 
amount,  and  shows  that  the  amount  paid 
lor  one-balf  of  a  horse  was  not  insignifi- 
cant nor  inadequate  at  $720.  The  injunc- 
tion was,  however,  awarded,  and,  on  the> 
motion  of  Sellman  to  dissolve  the  same. 
It  was  eontlnned  In  force  temporarily  as 
to  all  debta  or  amounts  dne  Sellman  over 
$60  In  the  aggregate.  Deposltlous  were 
taken  to  show  the  ownership  of  the  one-half 
of  the  honte,  and  also  to  show  that  ISell- 
man  was  still  interested  in  the  dulry  farm ; 
and  depositions  were  taken  fur  the  de- 
fnidanta,  among  them  Virginia  L.  Mott, 
to  which  the  plalntltfa  excepted,  because 
of  her  husband's  Interest  In  the  result  of 
tbe  suit.  On  the  25th  day  of  October. 
1889,  a  decree  was  rendered,  by  wblcb  It 
was  held  that  the  sale  to  Mrs.  Mott  of  the 
one-half  interest  In  the  horse  was  valid, 
and  not  fraudulent,  and  that  It  was  not 
shown  that  H.  C.  Sellman  has  any  Inter- 
est Id  the  Fadeley  land  and  personal  prop- 
erty thereon.  Tbe  court  dismissed  tbe  bill 
as  to  Virginia  L.Mott,  H.  J.  Fadeley,  and 
A.  R.  Mott,  with  costs,  and  referred  it  to 
a  etimmiaaloner  to  take  an  account  of 
what  cuUectionB  have  been  made  since  A  n- 
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gust  11,  1888,  and  to  whom ;  an  account  of 
the  earnings  of  the  horse  Kamos  prior  to 
the  conveyance  to  V.  L.  Mott,  and  what 
is  due  thereon;  and  to  settle  an  account 
between  H.  C.  Sellman  and  C.  R.  Paxton's 
executrix,  etc.;  which  report  was  made 
and  returned,  showing  a  balance  due  to 
Sellman  of  $118.89  of  collections,  and  un- 
collected debts  amounting  to  $210;  which 
the  court  confirmed,  and  decreed  the  net 
balance  dueSellman  to  bepald  to  his  cred- 
itors, the  complainants.  Frfim  this  decree 
the  said  complainants  appealed  to  this 
court. 

Tbe  appellees  inslot  here,  first,  that  the 
bill  In  the  circuit  court  should  have  been 
dismissed  on  the  demurrer  and  answer, 
because  the  same  is  clearly  maltitarlons, 
and  for  that  reason  this  appeal  should  be 
dismissed.  Bat,  according  to  the  ded*- 
lons  of  this  court,  this  claim  as  to  the  bU 
Is  not  sustained,  and  the  bill  is  not  multt- 
farlons.  Its  object  wastoaubjecttheprop- 
erty  uf  the  defendant  Hellman  to  tbe  Hen 
of  the  plaintiffs*  Judgment  and  execution. 
This  was  the  one  common  object  which 
ran  through  the  whole  bill.  See  Sadler 
V.  Whltehurst,  88  Ya.  46. 1  S.  E.  Rep.  410; 
Insurance  Go.  v.  Devore.  88  Ta.  267. 2  8.  G. 
Rep.  48S,  and  authorities  cited;  also  Nnl- 
ton  V.  IsancB,  30  Orat.  726;  Almond  v.  Wil- 
son. 76  Va.  618,  opinion  of  Staplbb.  J. 

Ah  to  the  assignment  of  error  by  the  ap- 
pellants, that  thecircult  court  erred  in  not 
setting  aside  tbe  sale  to  Mrs.  Mott.  and  in 
not  subjecting  the  interest  of  Sellman  In 
the  dairy  farm,  it  la  clear,  from  an  exam- 
ination of  tbe  evidence  herein,  that  no  such 
supposed  Interest  of  Sellman  was  devel- 
oped by  the  testimony;  and.  as  to  the  sale 
to  Mrs.  Mott  of  the  one-half  of  the  horse, 
the  conRideratlun  was  distinctly  proved, 
If  Mrs.  Mott  was  a  competent  witness,  and 
this  she  clearly  was  In  her  own  behalf,  as 
Interest  no  longer  debars  a  witness,  and 
her  husband,  though  a  party  to  tbe  suit, 
had  no  Interest  therein,  and  the  wife  was 
not  dlHqualifled  as  a  witness  by  reason  of 
his  beluga  psi-tyto  the  suit.  Farley  v. 
Tlllar.SI  Va.279:  Hayes  v.  Association,  76 
Va.  22H.  But  it  Is  Insisted  that,  although 
Vlncinla  li.  Mott  was  a  purchaser  for  val- 
uable contideratlon,  without  noticeof  any 
Hen,  yet  the  exeenttcns  Issued  against 
Sellman  were  Ileus  on  the  interest  In  the 
horse,  prior  to  and  paramount  to  any 
right  which  Sellman  could  sell  or  Virginia 
L.  Mutt  could  purchase.  But  there  was 
no  lien  under  these  executions  which  had 
never  been  levied  thereon  before  the  return- 
day  thereof.  Section  8587  of  the  Code  of 
Virginia  provides  that  "the  lien  of  a  writ 
of  Stri  faefna  and&r  this  section,  on  what 
Is  capable  of  being  levied  on,  but  is  not 
levied  on  under  the  writ  un  or  before  the 
return-day  thereof,  shall  cease  on  that 
day."  The  sale  to  Mrs.  Mott  of  tbe  horse 
appears  tobave  been  upon  a  valuable  con- 
Bideratlon  of  unincumbered  property,  and 
the  other  creditors  have  no  valid  ground 
of  objection  as  against  Mrs.  Mott,  who 
ban  paid  for  the  property  purchased  at  a 
price  certainly  nut  grossly  inadequute.  In 
any  view  of  the  question.  As  far  as  Sell- 
man Is  concerned,  all  of  the  property  be* 
longing  to  him  which  was  developed  by 
the  proceedings  herein  was  paid  to  the 
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cnditora,  and  tbeeouft  conid  not  proper- 
ly hare  Kone  furtliAr.  There  appt^arti  to 
be  no  error  in  the  decree  of  the  circnlt 
conrtof  Ijondoan. appealed  from  here.ancl 
the  same  will  be  affirmed. 


CoLBMAS  T.  8AND8,  Beglstrar. 
(jSupremt  Court    ^j^oKt  of  Ffrvinla.  April 

Eleotioxs— ItBGi8TjtA.TioN— Hahdakcs— Omoa 

AKD  OfFICBR— RbSIQNATIOIT. 

1.  Under  Code  Va.  S  83,  proridiog  that  if  any 
person  shall  offer  to  be  re^stered,  and  shall  be 
rejected  by  the  roffiBtrar,  he  may  take  an  appeal 
to  Qie  court  of  hu  countr  or  corporation,  or  to 
the  Judm  thereof  in  vacation,  and  that  on  appll* 
cation  of  soch  appelluit  the  registrar  shall  trans- 
mit to  the  court  or  Judge  a  written  statement  of 
the  ground  relied  on  by  appellant,  and  the  rea- 
-  sonjn  of  the  r^istrar  for  bis  action,  the  answer 
of  the  r^lstrar  that  appellant  did  not  offer  to 
qualify  as  to  his  right  to  vote,  and  that  he  is 
not  entitled  to  register,  is  no  defense  to  an  appli- 
cation for  mandamxu  to  compel  him  to  transmit 
each  statement  to  the  oonnty  judge. 

S.  A  registrar  of  voters  camiot  legally  resign 
by  merely  sending  hla  resignation  to  the  clerk  of 
the  electoral  ho^d,  and  receiving  from  him  an 
acknowledgment  of  its  receipt,  without  an  ex- 
press or  implied  acceptance  thereof  by  the  board. 
Jmst  and  BioauuMOV,  JJ.,  dlBMntiog. 


Edmund  Waddill,  Jr.,  and  Wm.  R.  Bever- 
idge,1oT  plaintiff.  Sanda,  Pollnrd  &  Sands 
and  Meredttb  A  Cocke,  lor  defendant. 

Lewis,  P.  This  1b  a  petition  for  a  man- 
damaa,  tiled  In  the  original  Jurisdiction  of 
the  court  by  George  (Coleman  against 
William  H.  Sandfl.  alleged  registrar  of 
Shoemaker's  electlim  district,  In  Henrico 
cuuDty.  The  petition  alleges  that  the  pe- 
titioner Is  a  legally •qualifled  voter  in  the 
Bald  election  district,  and  that  the  defend- 
ant. Sands,  Is  the  registrar  for  the  same 
dUtrlcf,  that  on  the  2d  day  of  April,  1891. 
the  petitioner  presented  himself  to  the  de- 
fendant, as  registrar,  and  requested  to  be 
registered  as  a  voter  In  said  district ;  that 
he  then  stated  to  the  defendant  that  he 
was  a  duly-qaalltied  voter,  and  entitled  to 
be  registered  as  such  In  said  district,  and 
offered  to  make  a  full  statement  under 
oath  of  all  the  facte  required  by  law  to 
prove  that  he  was  entitled  to  be  regis- 
tered ;  that  the  defendant  refused  to  regis- 
ter petitioner,  whereupon  he,  desiring  an 
appeal,  applied  to  the  defendant  to  trans- 
mit a  written  statement  to  the  Judge  of 
the  county  court  of  Henrico  county  of  the 
ground  relied  on  liy  the  petitioner,  and 
the  reasons  of  the  defmdant  for  hie  action ; 
that  petitioner  thereupon  appealed  to  the 
county  Judge,  and  presented  his  petition, 
setting  forth  all  the  tacts,  and  offered  to 
prove  every  allegatton  made  by  him  that 
was  necessary  to  be  proved  to  show  his 
right  to  be  registered ;  that  the  defendant 
appeared  by  counsel,  and.  Instead  of  flllng 
the  said  written  statement,  be  entered  a  de- 
murrer to  the  petition,  and  declined  to  file 
eaid  statement,  or  to  give  any  reason  for 
his  failure  to  do  so.  The  petition  then 
goes  on  to  further  aver  that  the  Judge  re- 
fused to  consider  the  appeal,  on  the 
ground  that  he  had  not  before  him  the 
written  statement  aforesaid,  as  required 
by  aeetlon  88  ot  tbe  Code,  and  becaase  hu 


had  no  power  to  compel  such  statemtmt 
to  be  furnished.  And  the  prayer  of  the  pe- 
tition is  that  a  mtutdamns  be  awarded  by 
this  court  to  compel  the  defendant  to 
transmit  to  the  fudge  ot  the  county  court 
the  written  statement  aforesaid,  pursu- 
ant to  the  statute  In  such  case  made  and 
provided.  To  this  petition  the  defendant 
demurred,  and  also  answered.  In  his  an- 
swer be  sets  up  two  gruunda  of  dd'ense, 
TIE.:  (1)  That  on  the  24  ot  April.  1891, 
he  was  not  tbe  registrar  for  the  said  elec- 
tion district;  and  (2)  that  the  petitioner 
did  not  on  the  said  2d  day  ot  April,  or  at 
any  time  thereafter,  offer  to  qualify  as  to 
his  right  to  vote;  and,  moreover,  that  be 
la  not  entitled  to  be  r^atered  In  the  said 
county.  Tbe  aTenneut  ot  tbe  answer  aa 
to  the  flrst  point  Is  as  follows:  "Your 
respondent  stutes  that  some  time  In  the 
month  of  March,  18dl,  he  quallded  as  reg- 
istrar of  Shoemaker's  precinct  in  Henrico 
county,  under  an  appointment  otthe  elect- 
oral board  of  said  county,  and  that,  after 
holding  the  oHice  fur  a  short  time,  be,  on 
the  morning  of  the  2d  ot  April,  1891. 
resigned  the  same,  and  herewith  files  the 
acknowledgment  of  the  receipt  of  said 
resignation  hy  tbe  clerk  of  the  electoral 
board."  To  this  answer  the  petitioner 
demurred.  He  also  filed  a  general  replica- 
tion, and  upon  the  issue  thus  Joined  evi- 
dence has  been  taken.  Inasmuch,  howev- 
er, as  the  questions  In  controversy  may  be 
properly  determined  ou  the  demurrer,  we 
will  consider  the  case  upon  the  demurrer 
aloue.  and  in  doing  so  we  will  consider 
the  points  relied  on  iu  the  answer  in  tlie 
Inverae  order  in  which  they  have  Just  been 
stated. 

The  second  point,  namely,  that  the  de- 
fendant did  not  offer  to  qanlify  as  to  bis 
right  to  vote,  and  that  be  la  not  entitled 
to  be  registered.  Is  dearly  not  a  sufflclent 
answer  to  tbe  case  made  by  the  petition. 
The  question  on  this  branch  of  tbe  case  Is 
not  whether  the  petitioner  offered  to 
swear  that  he  was  a  qualified  voter,  or 
whether  he  is  or  is  not  entitled  to  be  regis- 
tered, but  whether  the  reoulsitions  of  thn 
statute  In  such  a  case  have  tieen  complied 
with.  Section  88  of  tlie  Code  provides 
that  "it  any  person  shall  offer  to  be  regia- 
•.tered,  and  shall  be  rejected  by  the  regrla- 
trar,  he  may  take  an  appeal  tothecourt 
ot  his  county  or  corporation,  ur  to  the 
Judge  thereof  In  vacation ; "  and  by  thesame 
section  It  Is  made  the  dnty  of  the  regis- 
trar, on  tbe  application  of  any  person  so 
desiring  an  appeal,  to  "transmit  to  the 
court  having  Jurisdiction  over  the  said 
election  district,  or  to  the  Judge  thereof, 
a  writteu  statement  of  the  ground  relied 
on  by  the  appellant,  and  the  reasons  of 
the  registrar  for  his  action.  **  There  \a  no 
averment  In  the  answer  that  an  opportu- 
nity was  given  the  petitioner  to  take  tbe 
oath  required  by  section  75  of  the  Code  of 
every  person  before  being  registered ;  and, 
it  such  opportunity  hud  been  given  and 
the  petitioner  declined  to  take  the  oatb, 
that  would  be  no  Just  ground  for  the  re- 
fusal ot  the  defendant,  If,  as  the  petitioner 
allege,  he  was  tbe  duly-qualified  registrar 
for  Shoemaker's  election  district  at  tbe 
time,  to  transmit  the  reasons  for  his  ac- 
tion, as  required  by  section  83,  above  aU 
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Imled  to.  WbeD  sacfa  a  statement  as  is 
required  by  that  aectlon  la  transmitted,  it 
is  for  tbe  court  or  Judge,  as  the  caau  may 
be.  to  determlnu  whether  or  not  the  ap- 
prilant  la  entitled  to  be  registered.  But 
nusucb  qaestion,  we  repeat.  Is  presented 
foronr  consideration.  The  object  ol  this 
proceedtng  Is  to  compel  tbe  defendant 
to  transmit  a  statement  to  the  county 
judge,  gIvlDg  tbe  reasons  for  his  action  in 
refcsing  to  register  the  petitioner,  to  en- 
able the  JodgH  to  decide  whether  that  ac- 
tion was  right  or  not.  Without  .tbe  re- 
quired statement,  that  question  ean'aot  be 
determined,  and  tbe  proper  tribunal  to 
determine  it  is  tbe  county  court  In  term- 
time,  or  tbe  Judge  thereof  In  vacation. 

Then  tbe  next,  and  only  other  real,  qnes- 
tion  is.  was  tbe  defendant  in  ofilce  when 
the  application  to  blm  was  made  by  the 
petitioner?  or.  In  other  words,  had  his 
reslgnatlonattbattlme  become  eomplete? 
In  bla  answer  be  states  that  he  re- 
Bigned  on  the  2d  day  of  April.  1891.  But 
he  dues  not  stop  there.  He  goes  on  to 
aver  bow,  an  he  suppoaee.  bis  resignation 
was  effected;  and  tbe  averment  Is  that  on 
that  day  he  tendered  hie  resignation,  tbe 
receipt  of  which  was  acknowledged  in 
writing  by  tbe  clerk  of  .tbeelectOTal  board. 
It  la  not  stated,  however,  that  tbe  resig- 
nation has  ever  been  acted  on  by  tbe 
board,  either  by  formally  accepting  it,  or 
by  appointing  a  anccessor.   He  rellee  sim- 
ply on  tbe  tender  of  tbe  resignation  and 
tbe  acknowledgment  of  its  receipt.  Tbe 
questiOD  therefore  Is,  did  that  amoant  to 
a  depueitlon  of  hla  office  as  nglstrar? 
After  a  careful  eonalderatlon  of  the  case 
we  are  of  opinion  that  It  did  not.  At  the 
present  day.  In  tbifl  country,  when,  as  la 
commonly  said,  the  man  oftener  seeks  the 
office  than  tbe  office  tbe  man,  especially  if 
it  be  an  office  of  honor  and  Bmolument.  to 
qoealion  the  proposition  that  a  person 
In  office  may  resign  at  pleasure  seems, 
at  first  blush,  perhaps,  a  little  strange, 
if  not  absurd.  But,  be  that  as  It  may, 
in  the  absence  of  any  controlling  etat- 
□  te  on  tbe  subject,  and  we  are  aware 
of  none,  such  la  not  the  law  of  this 
case.   The  resignation  of  a  pobllc  local 
office  la  by  no  means  in  all  cases  a  mat- 
ter of  right.   Such  an  office  is  ordina- 
rily held,  not  at  the  will  of  either  party, 
bat  at  tbe  will  of  both.   And  a  registrar 
is  not  only  a  public  officer,  but  one  upon 
whom,  in  tbe  administration  of  the  gov* 
emment.moBtlmportant  and  eesentialdu- 
tles  are  imposed.   He  is  required,  more- 
over,  to  take  the  same  oath  of  office  as  w 
prescribed  for  officers  of  tbe  state  gener- 
ally.  Code.  1 76.  At  common  law  to  ro- 
faae  to  serve  in  a  municipal  office  connect- 
ed wltb  local  administration,  when  elect- 
ed or  appointed  thereto,  was  a  punlsbable 
offense,  of  which  numerous  llluBtratlona 
are  to  be  found  in  the  books.  Tbua  In  Bex 
V.  Border,  4  Term  R.  778,  the  defendant 
was  indicted  for  that,  having  been  ap- 
pointed to  tbe  office  of  overseer  of  tbe 
poor,  be  onlawfaUy  refused  to  execute  the 
office,  and  tbe  indtetuent  was  SDstained. 
So  in  Rex  v.  Loae,  2  Strange,  920.  which 
was  an  Indictment  for  not  taking  the 
office  of  constable.  It  was  moved,  alter 
verdict,  in  arrest  of  Jadgmuit,  that  the 
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offense  charged  was  not  Indictable;  bnt 
tbe  motion  was  overruled,  and  the  convic- 
tion held  good.  Tbe  same  principle  was 
recognised  in  Rex  v.  Bow<»r,  1  Barn,  ft  C 
686.  That  was  an  application  loraniAD- 
damaB  to  compel  the  defendant  to  take 
upon  blisBPlf  the  office  of  common  council- 
man In  the  borough  of  Lancaster,  and  tbe 
defense  was  that  by  a  by-law  persons  re- 
fusing to  fill  the  office  were  subjtwt  to  a 
certain  fine,  which  the  defendant  had  paid. 
But  tbe  return  was  held  insufficient,  aa  lb 
did  not  state  that  the  fine  was  to  be  la 
lien  of  service.  The  court  aald :  **  It  la 
an  offense  at  common  law  to  refuse  to 
serve  an  office  when  duly  elected.  Tbe 
by-law  in  this  case  doea  not  say  that 
the  party  paying  the  fine  shall  be  exempt 
from  serving  tbe  office,  or  that  the  fine  la 
to  be  In  lieu  of  aervice.  Aa  that  is  not  de* 
claredln  the  by*law,  we  cannot  say  that 
tbe  payment  shall  have  any  snch  opera- 
tkm. "  A  peremptory  maodammsr  was  ac- 
cordingly awarded.  Whether,  in  view  of 
tbe  statute,  now  carried  Intn  section  68  of 
the  Code,  which  empowers  tbe  electoral 
board,  and  makes  It  Its  duty,  to  declare 
vacant  and  to  fill  tbe  office  of  any  regis- 
trar who  falls  to  qualify  within  80  daya 
after  hia  appointment,  an  Indictment 
would  be  auetainable  In  Virginia  for  a  ra- 
f  uaal  to  take  tbe  office  of  Kiciatrar,  It  la 
not  necessary,  for  the  parposes.of  tbe 
present  case,  to  inquire,  for  here  there  baa 
been  no  refusal  to  qaalUy,  and  the  ques- 
tion la  whether  tbe  d^ndaot  has  legally 
resigned.  In  other  words,  the  question  i» 
narrowed  down  by  the  record  to  this: 
Cku  a  registrar  resign  at  pleasure,  without 
any  acceptance,  express  or  implied,  of  tbe 
resignation  by  tlte  proper  authority, 
to  wit,  the  Sectoral  board  of  his  city  or 
county? 

That  an  office  is  vacated  by  resignation 
no  one  wllldeny.  But  tbe  question  arises, 
what  constitutes  a  resignation,—/,  e.,  a 
completed  resignation?  Bouvler,  in  bin 
Law  DietifHiary.  after  irfvlng  the  defini- 
tion ol  the  term  "resignation,"  adds  these 
worda:  "As  offices  are  held  at  tbe  will  ol 
both  parties,  If  the  resignation  oi  an  offl~ 
cerbenot  accepted  be  remains  In  office;*^ 
and  for  this  he  cites  the  case  ol  Hoke  v.. 
Henderson,  4  Dev.  1.  In  that  case  the 
opinion,  which  is  a  very  able  one,  was  de- 
Urered  by  Chief  Justice  Bufpin,  who» 
among  other  things,  s^ld:  "An  officer 
may  certainly  resign,  but  without  accept- 
ance bis  resignation  Is  nothing,  and  be  re- 
mains in  office.  It  is  not  true  that  an 
office  is  held  at  the  will  of  either  party.  It 
Is  h^  at  the  will  of  both.  G^ierally  rea- 
IgnatiouB  are  accepted,  and  that  has  been 
so  mneb  a  matter  ol  course  with  respect 
to  lucrative  offices  as  to  have  grown  Into 
a  common  notion  that  to  resign  Is  a  mat- 
ter of  right.  But  it  Is  otherwise.  The 
public  has  a  right  to  the  services  of  all  the 
citlzeDEi,  and  may  demand  thera  In  all  civil 
departments  as  well  aa  in  the  military. 
Hence  there  are  In  our  Btatnte*book  sev- 
eral acta  to  comprt  men  to  serve  tn  oflcesw 
Kvery  man  la  obUgad,  upon  a  general 
principle,  after  entering  upon  office,  to  dla- 
charge  tbe  duties  of  ft  while  be  continues 
tn  office;  and  he  cannot  lay  it  down  until 
tbe  public,  or  those  to  whom  the  authorl> 
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ty  is  confided,  are  satisfied  that  tlie  office 
Is  in  a  proper  state  to  be  left,  and  the  offi- 
cer la  discharged.  The  obligation  is  tbere- 
ture  strictly  mutual,  and  neither  party  can 
forcibly  Tlolate  It. "  Judge  Dillon,  speak- 
ing of  the  resignation  of  municipal  officers, 
lays  down  the  same  doctrine.  He  says: 
"  An  office  must  be  resigned  either  express- 
ly or  by  Implication.  It  the  charter  pre- 
scribes the  mode  in  which  the  resignation 
is  to  be  made,  that  mode  should,  of 
course,  be  complied  with.  Acceptance  by 
the  corporation  Is,  at  common  Inw,  neces- 
sary to  a  consummation  of  the  resigna- 
tion, and  unUl  acceptance  by  proper  au- 
thority the  tender  or  offer  to  resign  Is  rev- 
ocable." 1  Dill.  Mun.  Corp.  §  163.  We 
find  this  subject  rery  fully  and  luminously 
discussed  by  Mr.  Justice  BbadlbyIu  deliv- 
ering the  opinion  of  the  court  in  Edwards 
▼  U.  S..  103  U.  H.  471.  That  was  an  appli- 
cation tor  a  aaadumua  against  Edwards, 
as  a  township  supervisor  In  the  state  of 
Michigan,  to  nave  a  judgment  previously 
recovered  by  the  relatoragainst  thetown- 
shlp  audited  and  paid.  The  detendantan- 
swered  that  be  had  resigned  bis  office  in  a 
written  communication  addressed  to  the 
township  board,  a  copy  of  which  he  ex- 
hibited with  his  answer.  It  did  not  ap- 
pear, however,  that  the  reslgnatdon  had 
been  acted  on,  and  It  was  therefore  held 
not  complete.  Inthecnurse  of  theoplnion 
It  was  said:  "As  civil  offlcersare  appoint- 
ed for  the  purpose  of  exercising  the  func- 
tions and  carrying  on  the  operations  of 

Sovemment,  and  maintaining  public  or* 
er,  a  political  organliatlon  would  seem 
to  be  Imperfect  which  should  allow  the 
depositaries  oflts  power  tothrowoff  their 
reeponalbllitles  at  their  own  pleasure.  This 
certainly  was  not  the  doctrine  of  the  com- 
mon law  In  England  a  perHon  elected  to 
a  municipal  office  was  obliged  to  accept 
it  and  perform  Its  duties,  and  be  subjected 
himself  to  a  penalty  by  rafusal.  An  office 
was  regarded  as  a  burden  which  the  ap- 
jKilntee  was  bound.  In  the  Interest  of  the 
community  and  of  good  govemroeot,  to 
bear;  and  from  this  It  followed  of  course 
that,  after  an  office  was  conferred  and  as- 
sumed, It  could  not  be  laid  down  without 
the  consent  of  the  appointing  power. 
This  was  required  In  order  that  the  public 
Interests  might  suffer  no  inconvenience  for 
the  want  of  public  servants  to  execute  the 
laws.  This  acceptance,"  It  was  added, 
"may  be  manifested  either  by  a  formal 
declaration  or  by  the  appointment  of  a 
successor  "  The  court  then  went  Into  an 
examination  of  the  Michigan  statutes.  In* 
chiding  one  which  provides  that  every 
office  shall  become  vacant  by  **reBlgna- 
tlon,''and  continues  as  follows:  "But  It 
Is  nowhere  declared  when  a  resignation 
shall  become  complete.  This  is  left  to  be 
determined  upon  general  principles;  and, 
in  view  of  the  manifest  spirit  and  intent 
of  the  laws  above  cited,  It  seems  to  us  ap- 
parent that  the  common-law  requirement, 
namely,  that  a  resignation  must  be  ac- 
cepted before  It  can  be  regarded  as  com- 

?lete,  was  not  Intended  to  be  abrogated, 
'u  hold  It  to  be  abrogated  would  enable 
every  office  holder  to  throw  off  his  official 
character  at  will,  and  leave  the  communi- 
ty unprotected.   We  do  not  think  that 


this  was  the  intent  of  the  law. "  Many 
other  authorities  to  the  same  effect  might 
be  cited,  bot  we  deem  a  citation  of  them 
uuneceasary. 

On  the  other  hand,  the  defendant  relies 
upon  several  cases,  the  first  of  which  Is 
Amy  V.  Watertown,  130  U.  8.  801,  9  Sup.  Ct. 
Rep. 630.  Butthatcase.aBtbecourt  said  in 
Its  opinion,  Is  clearly  distinguishable  from 
the  Edwards  Case  and  other  cases  of  that 
class.  That  was  an  action  against  the 
city  of  Watertown,  and  the  principal 
question  was  whetlwr  process  tn  the  ac- 
tion bad  been  dnly  served  The  charter 
of  the  city  required  service  In  such  cases  to 
be  had  on  the  mayor,  and  also  provided 
that  **  the  resignation  of  the  mayor  shall 
be  in  writing,  directed  to  the  common 
council  or  city  clerk,  and  filed  with  the 
clerk,  and  shall  take  effect  at  the  time  of 
filing  the  same."  The  mayor  resigned, 
before  the  commencement  of  the  action,  by 
complying  with  this  provision,  and  it  was 
held  that  bis  resignation  became  complete 
upon  being  filed,  and,  consequently,  that 
there  bad  been  no  valid  service  of  process. 
It  would  be  an  Idle  waste  of  time  to  say 
more  to  show  that  that  case  is  no  au- 
thority for  the  position  taken  by  the  de> 
fendantln  the  present  case.  Tbenext  case 
is  n.  R.  V.  Wright.  1  McLean,  509.  which 
was  a  ntal  prlua  decision  of  Mr.  Justice 
McLran,  and  In  which  the  resignation  of 
a  United  Stutes  revenue  officer  was  a  sub- 
ject of  consideration.  In  the  opinion  it 
was  said:  "There  can  be  no  doubt  that 
aclvll  officer  has  a  right  toreedgn  bin  office 
at  pleasure,  and  It  1b  not  In  the  power  of 
the  executive  to  compel  him  to  remain  In 
office."  This  Is  certainly  a  very  broad 
statement  of  the  doctrine,  and.  If  correct 
as  a  universal  proposition,  would  be  de- 
cisive of  the  present  case.  But  of  that 
case  we  need  only  say  (1)  that  It  was  virt- 
ually overruled  by  the  supreme  court  in 
the  Edwards  Case;  and  (2)  that  the  doe- 
trine  there  annoonccd  has  no  application 
to  officers  who  are  chosen  tu  carry  on  lo- 
cal government.  Such  was  the  comment 
upou  the  case  by  the  supreme  court  ol 
New  Jersey  In  State  v.  Ferguson,  81  N.  J. 
Law,  107,  which  remark  was  quoted  wltb 
approval  In  the  Edwards  Case.  And  the 
same  comment  may  be  made  with  equal 
propriety  upon  Bunting  v.  Willis.  27  Orat. 
144,  which  was  decided  before  the  Edwards 
Case,  and  in  which  Moncdrb,  P.,  referring 
to  the  resignation  by  the  plaintiff  in  error 
of  the  office  of  United  States  deputy  col- 
lector of  customs,  observed  In  language 
very  similar  to  that  of  Mr.  Justice  McLean 
In  the  Wright  Case  that  "he  had  a  right 
to  resign  hlis  federal  office,  and  that  sncb 
right  does  not  depend  npon  the  consent 
or  acceptance  of  the  government. "  It  Is 
observable,  moreover,  that,  notwith- 
standing this  broad  language,  the  decision 
of  the  case,  if  we  correctly  understand  It. 
proceeded  on  the  ground  that  not  until  ac- 
ceptance did  the  ruslgnation  become  com- 
plete. That  was  the  case  of  the  election 
of  a  person,  holding  a  federal  office  at  the 
time,  to  the  office  of  sheriff  for  the  term 
commencing  on  the  1st  of  July  then  next 
ensuing.  He  tendered  his  resignation  of 
the  former  office  on  the  19th  of  June,  to 
take  effect  on  the  SOth.  On  the  Ist  day  of 
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Jaly  he  performed  an  official  act  an  depn- 
ty-collector,  by  completing;  the  clearance 
of  a  vemel,  and  on  tbe  next  day  he  was 
relieved,  and  the  office  tnmed  orer  to  an- 
other, which  was  tbe  flret  manifestation 
of  an  acceptance  of  the  reelKoatlun;  and 
this  court  held  that  not  nntU  then  did  he 
ceaiie  to  hold  the  office.  Althougb  thereft- 
Iffnatlon  was  tendered  to  take  effect  on 
the  aotta  of  Jane,  said  the  conrt.  "It  was 
not  acwpted  until  alter  that  time."  It 
was  consequently  held  that  by  continuing 
In  the  federal  office  after  the  let  uf  July  the 
office  of  sheriff  was  vacated.  It  is  obvl- 
OQS,  to  say  th^  least,  that  the  case  Is  not 
an  aotborlty  against  the  views  we  have 
expressed.  In  Pace  v.  People,  60  111.  4S2. 
also  relied  npon.  which  was  the  case  of  the 
resl^mation  of  a  school  superintendent, 
there  was  In  fact  an  acceptance  of  the  ret*- 
iKoatlon,  and  therefore,  ns  tbe  court  held, 
tbe  same  became  complete  upon  its  being 
tendered.  In  People  v.  Porter,  6  Cal.  26, 
It  was  derided  by  a  divided  court,  and 
chiefly  on  the  authority  of  tbe  case  In  1 
McLean,  that  the  resignation  of  an  office 
Is  effectual  withoat  acceptance;  and  fol- 
lowiDK  those  cases  Is  State  v.  Fltts.  49 
Ala.  402.  To  tbe  same  effect,  also.  Is  State 
V.  Hauss.  48  Ind.  ]05.  We  have  examined 
these  coses,  and  are  unable  to  yield  our  as- 
sent to  them.  They  do  not.  In  our  opin- 
ion, state  (wrrectly  the  true  principle  of 
the  common  law,  and  am,  moreover,  in 
conflict  with  the  great  weight  of  authori- 
ty, as  we  think  we  have  already  Bhown. 
Onr  conclusion,  therefore,  is  that  there 
has  not  been  such  acoropleted  reslKnatlon 
on  the  part  of  the  defendant  as  to  amount 
to  a  deposition  of  his  office  as  registrar, 
and  that  a  maodamoB  must  be  awarded, 
as  prayed  for  in  the  petition. 

L.ACY,  J.,  {dimenting,)  This  is  upon  an 
application  by  4}eorge  Coleman,  the  peti- 
tioner, for  the  peremptory  writ  of  man- 
damaa  to  compel  W.  H.  Sands,  the  re- 
spondent, to  transmit  to  the  county  court 
of  Henricu  a  written  statement  of  the 
groonds  relied  on  by  tbe  said  petitioner 
to  re^ster  as  a  voter,  alleging  that  tbe 
respondent  Is  a  r^etrar  of  voters  In  the 
registration  district  in  question,  and  that 
said  rertlflcate  Is  required  by  law.  The 
rrspondeot  answers  that  he  is  not  now, 
and  was  mit  at  the  time  application  was 
made  to  him  for  said  certificate,  a  regis- 
trar of  voters  in  said  district;  that  be 
had  bald  snch  office,  but  had  resiicned  the 
same  nnreaervedly  before  the  application 
was  made  to  him  for  the  certificate  In 
question,  and  that  petitioner  was  In- 
formed of  thefact  that  hehad  resigned  the 
said  office,  and  was  no  longer  authorised 
by  law  to  discharge  the  functions  of  said 
office:  that  he  was  appointed  by  the  elect- 
oral board  of  the  coonty,  as  prescribed 
by  law,  and  had  delivered  his  resignation 
In  writing  to  the  said  appointing  power, 
through  its  clerk.  It  Is  set  forth  therein 
ahio  that  whereos,  by  law,  it  Is  provided 
that  each  registrar  shall  annually  on  the 
second  Tuesday  In  May,  at  his  voting 
place,  proceed  to  register  the  names  of  ull 
qualified  voters  within  his  election  district, 
not  prevlonsly  re^stered.who  shall  apply 
to  be  roistered,  commencing  at  snnrise 


and  ending  at  sunset,  (section  78,  Code 
Va.;)  and  although  he  had  notified  all 
persons  manifesting  an  IntereHt  In  tbe 
subject  that  on  that  day  all  would  be 
added  to  the  list  who  wereentltled  to  be, — 
that  yet, as  the  lawautburized  a  registrar 
to  register  applicants  entitled  to  vote  at 
any  time  previous  to  regular  elections, 
numerous  persons  applied  to  him  at  bis 
house  at  night  In  such  manner,  and  with 
such  Insistence,  that  he  bad  been  unwill- 
ing to  hold  the  said  office,  and  had  uncoa< 
dltlonally  resigned  It.  To  this  answer  the 
petitioner  demurred,  and  upon  considera- 
tion of  the  iHsue  thus  raised  I  am  of  opin- 
ion that  tbe  answer  is  sufficient  In  law, 
and  Is  Indeed  a  complete  answer  to  the 
petition,  and  that  tbe  same  should  be 
dlsmlRsed,  and  the  writ  of  mandamus  6b~ 
nied,  becansethe  respuudent  Is  not  a  regis* 
trar,  bat  is  out  of  office,  and  cannot  law- 
fully porform  any  duty  appertaining  to  It. 
In  Virginia  an  unrondttlonal  reHlgnatlon 
of  an  office  to  a  termination  of  an  office 
propria  rl/FOn.  I  find  all  tbe  books  agreed 
upon  this  proposition,  and  I  have  not 
found  anything  to  tbe  contrary.  Mr. 
Minor,  in  his  Institutes,  (volumu  2,  p.  2B,) 
says:  "The grounds  on  which  offices  may 
be  determined.  The  circumstances  which 
may  lead  to  offices  being  determined  may 
be  enumerated  as  follows:  (1)  Resigna- 
tion, expiration  of  term,  and  removal 
from  office  by  competent  authority. "  And 
again  be  says  on  the  following  page,  (2it:) 
"  Mode  of  effecting  the  removal  from  office 
of  one  on  the  grounds  above  named. 
Beslgnation,  expiratiou  of  term,  and  re- 
moval by  competent  aatborlty,  of  course, 
terminate  the  office  pmprlo  ytgore.  But 
In  the  other  cases  of  delinquency  the  office 
Is  not  determined,  ^to,  by  the  occur- 
rence of  tbe  cause.  There  must  be  a  Judg- 
ment of  a  motion,"  etc.  This  must  be  so. 
under  our  constitution  and  laws,  which 
everywhere  recognize  and  provide  for  va- 
cancies in  office  created  by  resignation  or 
otherwise;  and  Mr.  Minor  Is  clearly  right 
In  this  view,  because.  If  an  incumbent  has 
resigned  beyond  recall,  he  cannot  again 
rehabilitate  himself  with  the  office;  and 
when  the  resignation  Is  accepted,  which  It 
may  be  either  expressly  or  by  implication, 
the  resignation  is  effective,  if  peremptory, 
from  its  date. 

This  language  of  Mr,  Minor  has  been 
adopted  by  this  court  more  than  once, 
and  is  by  the  decisions  of  this  court  the 
settled  law  upon  this  subject  In  this  state. 
In  the  case  In  this  court  known  as  the 
"Bland  &  Ollea  Co.  Judge  Case,"  reported 
In  33  Orat.  443.  It  was  said:  "An  office  is 
terminated  propria  vigore  by  resignation, 
expiration  of  term,  and  removal  by  com- 
petent authority.  But  In  other  cases  the 
office  is  not  determined,  Spao  facto,  by  the 
occurrence  of  the  cause.  There  must  be  a 
Judgment  of  a  motion."  etc. ;  citing  2  Mi- 
nor, Inst.  822,  and  authorities  there  cited, 
one  of  which  Is  7  Tuck.  (Amer.  £d.)  p.  11. 
where  the  same  doctrine  Is  found.  Judge 
TucKKRsays:  "It  remalnsto  remark  that 
offices  may  be  terminated  by  reHlgnatlon, 
orthe  acceptauceof  an  Incompatible  office, 
even  though  it  be  inferior,  (MUward  v. 
Thatcher,  2  Term  R.  Kl ;  King  v.  Godwin. 
1  Doug.  8M,)  or  be  remote, "  etc.  Adding: 
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"  Offices  may  be  forfeited  by  misconduct  or 
neglect,  etc. ;  but  this  caa  only  be  by 
the  Judgment  of  a  court,  I  apprehend,  In 
Virginia.  •  *  *  l  am  not  aware  of  any 
decialon  as  to  tlie  necessity  of  a  Judgment 
of  a  motion  when  an  office  bas  been  for 
felted  by  removal,  or  an  Incompatible 
office."  It  win  be  observed  that  the 
learned  commentator  seems  to  regard  tbe 
case,  as  Mr.  Minor,  as  obviously  a  matter 
of  course.  Again,  Id  tbe  case  of  Johnson 
v.  Mann,  reported  In  77  Va.  2<S,  Judge 
Richardson,  speaking  of  a  case  of  expira- 
tion of  term,  says  In  delivering  tbe  unani- 
mous opinion  of  this  court,  all  tbe  Judges 
concurring  as  the  court  is  at  present  con- 
stituted :  "  Again,  in  the  Bland  &  Giles  Co, 
Judge  Case,  33  Grat.  450,  Judge  Christian, 
in  delivering  the  opinion  ol  this  court,  In 
speakingof  the  tenure  uf  office  of  a  county 
Judge,  says:  *An  office  is  terminated  pro- 
piio  vigon  by  rpsignatloD,  expiration  of 
terra,  and  removal  by  competent  uothori- 
ty.'"  And  again.  In  tbe  same  case,  In  con- 
struing a  section  of  the  Pennsylvania  con- 
stitution which  is  as  follows:  "They 
[certain  officers,  including  the  one  then  In 
question]  shall  bold  their  offices  for  three 
years  if  thoy  aboil  so  long  behave  them- 
selves well,  and  until  their  successor  shall 
be  duly  qnallfled."— It  is  said:  "The  ob- 
Tlons  meaning  of  this  provision  Is  that 
snch  officers  cannot  hold  for  less  tbau 
three  years.  If  they  so  long  behave  well, 
and  chouse  not  to  reBlgQ,aItbouKh,ou  the 
happening  of  certain  contingencies,  they 
may  bold  for  a  longer  period."  The  lan- 
guage relied  on  by  the  petitioner  In  tbe 
law,  that  this  officer  shall  bold  for  a  stat- 
ed term,  and  until  bis  successor  is  quali- 
fied, refers,  I  think,  to  a  definition  of 
"term"  and  "tenure."  Where  there  bud 
been  no  vacancy  created  in  the  office  ex- 
cept by  expiration  of  term,  tbe  end  and 
object  Is  enabling  only. 

This  language  has  been  under  review 
here  in  several  cases.  In  the  case  of  John- 
sun  V,  Mann,  supra,  and  in  the  case  of 
Kilpatrick  v.  Smith,  77  Va,  358,  Judge 
RicBARDBON  SBys!  "The  tweut.v-fiftb  sec- 
tion of  article  six  of  the  cuustitutlon  is 
in  its  nature  enabling.  It  empowers 
Judges  and  all  other  officers  elected  and 
appointed  to  continue  to  discharge  the 
duties  of  their  offices  after  their  terms  of 
service  have  expired,  until  their  successors 
have  been  qualified;  no  longer.  *  *  • 
The  clause  in  question  in  our  constitution 
doee  not  extend  the  term,  but  simply  ena- 
bles the  Incumbent  to.  hold  over  until  his 
successor,  whether  elected  or  appointed, 
Is  chosen  In  tbe  wa>  prescribed  by  law." 
And  I  think  this  language  cannot  be  cor- 
rectly used  to  do  more  than  to  enable  an 
officer  to  discharge  the  duties,  when  his 
term  bas  ended  by  expiration  of  the  time 
for  which  be  was  chosen.  It  Is  not  intend- 
ed to  compel  a  citizen  to  bold  an  office 
ag&iust  his  will,  and  after  he  has  chosen 
to  resign.  It  was  intended  to  enable  the 
Incumbent  to  bold  for  that  time,  (to  use 
the  language  of  the  unanimous  opinion  uf 
this  court,  cited  above,)  unless  he  chose 
souner  to  resign.  There  are  other  decis- 
ions of  this  court  to  tbe  same  effect  on 
both  propositions,  but  it  is  not  necessary 
to  further  cite  them. 


I  do  not  concur  in  tbe  argument  that 
the  authority  granted  by  sections  67,  69. 
and  S4  of  the  Code  of  Virginia  Is  intended 
to  and  doescompel  an  offlcerto  hold  tor  tbe 
full  term,  and  afterwards,  whether  he 
wishes  to  or  not.  They  mean,  as  this 
court  has  said,  that  he  may  do  so  unless 
"he  choose  sooner  to  resign;"  and  he 
may  resign  during  the  term,  if  he  chooses 
to  do  so,  and  thus  create  a  vacancy.  But 
theargument  is  that  the  supreme  court  uf 
the  United  States  has  held  in  certain  cases, 
erroneously  cited  as  Badger  v.  U.  IS., 
(Badger  v.  Holies,)  98  0.  S.  699;  Solo- 
maka  v.  U.  S.,  (Salamanca  Tp.  v.  Wilson. 
3  Sup.  Ct.  Rep.  that  an  officer  caunut 
resign  when  he  chooses,  and  thus  throw 
on  his  responsibilities  to  the  public,  etc.. 
and  especially  that  Justice  Bkadley  hns- 
said  so  In  Edwards  v.  U.  S.,  103  U.  S.  471. 
Without  pausing  to  myself  explain  or  coa- 
strae  these  cases,  I  will  leave  that  where 
it  Is  so  well  done  by  that  learned  Justice 
himself  in  the  later  case  of  Amy  v.  Water- 
town,  130  U,  S,  815,  310,  9  Sup.  Ct.  Kep.  530, 
merely  remarking  that  in  the  case  of  Ed- 
wards v.  C.S.iSupra,  the  Justice  says:  "In 
this  country,  where  offices  of  emoloment 
and  honor  are  commonly  more  eagerly 
sought  after  than  shonned,  a  eontniry 
doctrine  ( that  Is,  contrary  to  the  common 
law)  with  regard  to  such  offices,  and  in 
some  states  with  i-egard  to  offices  in  gen- 
eral, may  have  obtained,  but  we  must  pre- 
sume that  the  common-law  rule  prevuilH, 
unless  tbe  contrary  Is  shown;"  and  he 
goes  on  to  show  that  in  that  state  (Mich- 
igan) the  common-law  rule  has  been 
adopted  by  statate,  and  cites  a  law  of 
that  state  where,  if  an  officer  declines  t» 
accept  an  office,  and  does  not  qanllfy 
within  10  days,  he  Is  fined  flO.  Of  course, 
when  acceptance  of  an  office  Is  made  com- 
pulsory by  tbe  penal  laws,  and  resigna- 
tion is  restricted  by  law,  the  question  i» 
distinguishable  from  this.  But  1  have 
said  that  I  would  cite  this  learned  Justice 
in  Amy  v.  Watertuwn,  decid«d  In  1889.  In 
that  case,  speaking  of  an  officer  who  had 
resigned,  be  said:  "There  was  no  mayor 
In  office  at  the  time.  Tbe  last  mayor  hud 
resigned,  and  his  resignation  bad  taken 
effect.  Service  on  him  was  of  no  mora- 
avail  than  service  on  an  entire  stranger. 
The  case  Is  different  from  those  in  which 
we  have  held  that  a  reeignntioa  of  an 
officer  did  not  take  effect  until  It  was  ac- 
cepted or  until  another  was  appointed. 
In  these  cases  either  the  common  law 
prevailed,  or  the  local  law  provided  for- 
the  case,  and  pnivented  a  vacancy.  Such 
were  tbe  cases  of  Badger  v.  U.  S.,  93  D. 
S.  699,  and  Edwards  v.  U.  S.,  103  U.  8.  471,. 
and  Salamanca  Tp.  v.  Wilson,  109  U.  S.  627, 
3  Sup.  Ct.Rep.  344.  "In  tbe  present  case.*^ 
further  says  the  learned  Justice,  "it  Is  true 
tbe  consolidated  charter  of  the  city  of  Wa- 
tertuwn provides  that '  all  elective officern 
except  aldermen  shall,  unless  otherwise 
provided,  bold  their  respective  offices  tor 
one  year,  and  until  their  succeMKors  are 
elected  and  qualified.*  Bat  that  pruvis- 
lon  has  respect  to  ordinary  cases.  It  can- 
not apply  in  case  of  death,  and  docs  nut 
apply  in  ease  of  reslenation."  Andltgoea 
on  to  show  that  this  resignation  was  to 
take  effect  by  the  state  law  from  the  time 
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It  was  filed.  And  it  appears  that  (his 
case,  like  the  others,  proceeds  upon  a  cud- 
lideration  uf  the  law  of  the  state  where 
thecasearoee  in  accordance  with  the  act  of 
conffreea  uf  June  1,  1872,  (Rev.  St.  U.  S.  § 
914,)  since  the  paasaKe  of  which  act  the 
practice  and  pleadlnKs  and  Innne  and 
raodea  of  proceedinff  must  conform  to  the 
state  law  and  the  practice  of  the  state 
coorts. 

In  this  case,  therefore,  if  the  sapreine 
court  of  the  Duited  States  were  conslder- 
\ng  thia  qoeatlon,  the  said  conrt.  In  view 
of  the  foregoing  decisions  of  this  court, 
would,  I  think,  decide  this  qnestion  as  I 
have  urged  that  it  should  be  decided,  and 
I  do  not  find  anythlaK  in  that  court  to 
the  contrary.  We  have  been  referred  to 
nameious  other  authorities  by  the  learned 
cuQDsel  fur  the  respondent;  among  the 
eases  In  this  court,  of  Buntlnjc  t.  Willis, 
27  Grat.  165,  where  Moncuhb,  P.,  speak- 
ing  for  this  coart,  said,  as  to  an  offl- 
cer  who  bad  resigued  a  federal  office  la 
Virginia:  "That  he  had  a  right  to  resign 
bis  federal  office,  and  that  such  right  does 
not  depend  upon  the  consent  or  accept- 
ance of  the  governuient  or  Its  agents, 
seems  to  be  well  settled.  That  after 
SDch  a  resignation  becomes  complete  it 
cannot  be  withdrawn  by  the  offlco-,  eren 
with  tbeconsentot  the  government, seems 
also  to  be  settled*  though  be  may  receive 
a  new  appointment,  which  may  perhaps 
be  given  to  him  in  the  form  of  a  with- 
drawal by  consent  of  his  resignation  uf 
his  former  office."  Further  citations  are 
Dot  necessary,  I  think.  It  la  clear  to  me 
that  Mr.  Sands,  the  refclstrar.  Is  out  of 
office,  and  is  no  longer  capable  or  able  to 
do  tbe  act  required  of  talm,  and  that  the 
writ  should  be  denied. 

RiCHABDSON,  J.,  concurs. 


Bboob  t.  John  L.  Roprr  Litiibbb  Oo. 
laupreme  Court  of^ji^as  of  Virginia.  Jan. 

CvTTVxa  Timber  —  IsjCNcnon  —  Wkittek  Con- 

TRAOf  —  PABOL  BviOBItOB  —  RIGHTS  OF  STRAN- 
SSB. 

1.  Wliere  defendmt  obtained  a  license  from 
a  land  company  to  ont  timber  from  its  land, 
kaowiDK  at  the  time  the  superior  rights  of  plain- 
tiff Inmberoompwiy,  aod  mcb  Uoenae  is  revolrad, 
defendant  will  lie  enjoined  from  farther  oatting 
and  removing  lumber. 

3.  Flaintiflj  being  a  stranger  to  tbe  contract 
between  defendant  and  tbe  land  company,  may 
hy  parol  evidence  abow  tbe  true  meaning  and 
aoope  thereof. 

E.  E.  BoUaad  and  S.  D.  Dariea,  for  ap> 
pellant.  White  &  Gtunett  and  Oeo.  Me- 
Intoab,  for  appellee. 

HiNTON,  J.  This  Is  a  controversy  be- 
tween theappellaut  and  appellee  as  to  the 
rlKht  of  the  former  to  cut  timber  in  that 
part  of  the  Dismal  swamp  which,  from  Its 
proximity  to  Suffolk,  Is  known  as  the 
"Suffolk  Side"  of  theswamp.  The  appeal 
Is  taken  from  a  decree  of  the  circuit  court 
of  79ansemond  county,  which  perpetuates 
tbe  lojanctlon  previously  awarded,  and 
allows  the  defendant.  Brace,  "tu  remove 
from  the  lands  In  tbe  bill  and  proceedings 
mentioned  all  the  timber  wbich  be  had  cut 
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thereon  prior  to  the  14th  day  of  August, 
1886,  that  belne  the  date  on  which  he  re- 
ceived notice  from  the  Dismal  Swamp 
Land  Company  to  cease  cutting  on  said 
lands.  •  *  This  decree,  we  think, 
after  repeated  and  cardul  examinations 
of  the  reconi,  and  the  able  aiisument  pre- 
sented for  the  appellant,  should  be  sus- 
tained; because  we  are  satlsfled  that,  no 
matter  what  may  be  the  rights.  If  any, 
of  the  said  Bruce,  under  his  contract,  to 
cut  "down  and  retuseluraber,  "those  rights 
were  to  be  taken  in  subordination  to  ttie 
riKhts  of  the  John  L.  Roper  Lumber  Com- 
pany, and  never  were  intended  to  extend 
to  the  catting  of  the  Juniper  and  cypress 
lumber,  except  as  a  Hubcontrator  of  that 
company.  Without  going  into  a.  detailed 
statement  of  all  the  testimony  upon  these 
points,  we  think  It  sutHclent  to  say  all  this 
follyappeare,  not  onlyfrom  tbe  testimony 
of  L<^a1l,  Herring,  and  Roper,  but  from 
the  testimony  and  acts  of  Bruce  as  wril; 
for,  after  having  waited  some  time,  ac- 
cording to  hie  own  admission,  to  find  out 
from  Roper's  own  lips  wbat  were  the 
rights  of  John  L.  Roper  Lumber  Company* 
and  whether  they  had  been  surrendered  so 
far  as  the  Suffolk  side  of  the  swamp,  thus 
impliedly  admitting  that,  whatever  those 
rights  were,  he  knew  that  they  were  su- 
perior to  his  own,  he  nevertheless,  with- 
out having  seen  Roper,  went  on  and  en- 
tered into  the  contract  with  Loyall,  pres- 
ident of  the  Dismal  Swamp  Land  Com- 
pany, and  commenced  to  cut  timber,  both 
dead  and  growing,  under  It.  In  answer 
to  the  thirty-third  question,  wbich  is  in 
these  words:  "Then  you  knew,  both  in 
person  and  by  letter,  from  the  president 
of  the  Lumber  Company,  tliat  he  defillued 
to  let  you  cut  Juniper  and  cypress  timber, 
and  you  saythatatyour  second  interview 
Mr.  Roper  told  you  that  he  had  a  con- 
tract for  all  the  Juniper  on  the  company's 
land,  and  that  Mr.  Loyall  had  no  right 
to  contract  with  me,  you,  or  any  one  else. 
Is  that  so?"— he  Ba.v8:  "Yes,  sir;**  thus 
showing  In  the  clearest  manner,  as  we 
have  said  before,  that,  although  he  was 
aware  ol  the  superior  rights  of  the  lum- 
ber company,  be  went  on  and  acted  in 
defiance  of  them.  The  court  Is  also  of 
opinion  that,  although  neUher  Bruce  nor 
tbe  Dismal  Swamp  Land  Company  can  be 
allowed,  as  between  themselves,  to  intro- 
duce testimony  to  contradict  tbe  contract 
made  between  them,itlscompetent  for  the 
lumber  company,  a  stranger  to  said  con- 
tract, to  show  what  was  the  true  mean- 
ing and  scope  of  that  con  tract.  "  The  rule, " 
says  Mr.  Greenleaf,  excluding  parol  proof 
In  such  cases. "  Is  applied  only  Tin  suits]  be- 
tween the  parties  to  the  Instrument. 
*  *  *  It  cannot  affect  third  parties, 
who.  It  it  were  otherwise,  might  be  pr^ 
udlced  by  things  recited  in  the  wrlnogs 
contrary  to  the  truth,  through  the  igno- 
rance, carelessness,  or  fraud  of  the  parties* 
and  who,  therefore,  ought  not  to  lie  pre- 
cluded from  proving  tbe  truth,  however 
contradictory  to  the  written  statement  of 
others."  1  Ureenl.  Ev.  {  279,  and  cases 
there  cited,  and  in  Barreda  v.  Silsbee,  21 
How.  169.  And  the  court  is  further  of 
opinion  that  that  contract,  when  viewed 
tn  the  llffht  of  the  surrounding  circum- 
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etances,  amounts  tn  a  license,  revocable 
at  the  will  of  tbe  Plsmal  Swamp  Land 
Company,  and  tbat  the  same  wati  revoked 
on  the  I4th  day  of  August,  1886,  by  the  no- 
tice Bent  to  them  oo  that  day.  Entertain- 
ing- these  TlewB  as  to  the  facts,  we  only 
deem  It  necessary  to  add  tbat  we  concur 
In  tbe  decree  entered  by  the  lower  court, 
and  that  tbe  same  mast  be  affirmed. 


Snellino  v.  Statb. 
{Supreme  Ctmrt  of  Qeorgia.  April  24, 1891.) 

UuBDBB— Btidbnox— RaeiSTiKe  Ahbbst. 
Deceased  and  othan  bad  oome  to  defend - 
maVs  house  to  arrest  him  for  a  felony  committed 
in  that  county,  and  foir  which  he  had  been  in- 
dfoted  three  yean  before.  When  they  ordered 
the  door  opened,  the  only  Teaponse  was  from  a 
Uttle  ^rl  tbat  nobody  was  in  Uiere.  Deceased 
then  entered,  saw  defendant,  and  told  him  to  set 

and  consider  himself  under  arrest  He  aid 
not.  however,  announce  tbat  be  was  an  officer. 
Beld  that,  as  by  Ck>de  Qa.  %  4724,  a  private  per- 
son may  arrest  one  who  has  committed  a  felony, 
and  Is  escapinj*  or  attempting  to  escape  and  de- 
fendant knew  deceased's  porpose,  his  Killing  de- 
ceased, by  resisting  and  shooting  him,  consti- 
tuted murder. 

Error  from  unperlor  coart,  Randolpb 
county;  liUMPKUi,  Judge. 

Jesse  Walters  and  Harrison  &  Peeples^ 
for  plaintiff  in  error.  J.  M.  Grtgga,  Sol. 
Gen.,  for  the  State. 

<?LARKB.  Special  Jud^.  At  a  Hpecl.il 
term  of  Randolph  Bupertor  court  held  in 
July,  3890,  Sam  Snelllng,  the  plulntiff  in 
error,  was  convicted  of  tbe  mtirder  of 
Ed  Skipper.  He  moved  tor  a  new  trial, 
jettInK  forth  as  the  only  grounds  of  such 
motion  that  the  verdict  was  contrary  to 
I  be  evidence  and  contrary  to  the  law. 
f)  he  motion  was  denied,  and  its  denial  is 
ine  error  here  aftslgned.  The  evidence  in- 
troduced by  the  proaecation  was  snbstan 
tlaWy  as  follows:  In  ISSi  a  bench-war- 
rant was  Issued  from  the  supnlor  conrt 
of  Randolph  county  for  the  arrest  of  said 
Sneltlng  for  murder,  be  havlnfe  been  In- 
dicted In  that  court  for  such  offense.  On 
May  17, 18S7,  the  sheriff  placed  this  war- 
rant In  the  hands  of  the  deceased,  for  tbe 
purpose  of  execution.  He  Is  mentioned  In 
the  evidence  as  "a  bailiff  of  the  county," 
**  officer  of  the  justice  court  here, "  "  arrest- 
ing officer,"  and  Jailer  of  the  county. 
Shortly  after  9  o'clock  in  the  morning  of 
tbat  day  Skipper  left  Cntbbert  to  make 
the  arrest,  being  accompanied  by  Joe 
Standley  and  N  A.  Surge.  Tbeir  Interest 
in  the  matter  was  to  secure  a  reward 
which  had  been  offered  for  the  appre- 
hension of  SnelUng.  These  men  were  all 
armed,  Skipper  and  Burge  each  having  a 
doable-barrel  shotgun,  and  Standley  a 
Winchester  rifle.  Skipper  t6ok  one  route 
for  the  house  where  Snelllng  was  supponed 
to  be,  and  Standley  and  Burge  another. 
The  three  met  at  the  house.  This  was 
simply  a  single  room,  with  a  front  and 
rear  door,  and  a  window  In  one  end.  The 
house  was  "  pretty  higb  "  above  the  ground, 
and  steps  led  up  to  the  front  door,  which 
opened  towards  the  inside.  Skipper  took 
position  at  the  front  door,  Burge  at  the 
rear  door,  and  Standley  at  a  comer  wblcb 
commanded  a  view  both  of  the  front  door 


and  window.  Skipper  three  times  ordered 
that  the  door  be  opened.  Tbe  only  re- 
sponse was  from  a  little  g^rl,  who  said 
tbere  was  "nobody  In  there.**  He  then 
caught  hold  of  the  door  knob,  turned  It, 
and  pushed,  and  the  door  flew  open. 
After  thedooropened  heentered  thehouse, 
and  said  to  Snelllng:  "  Oet  up.  and  con - 
alder  yourself  under  arrest."  when  thene 
words  were  spoken,  Snelllng  fined  a  pistol 
at  Skipper,  the  ball  of  which  entered  bla 
stomach.  Standley  then  ran  to  the  door, 
and  sprang  into  the  faonse.  Aa  he  did  bo. 
the  pistol  was  flred  a  second  time,  and 
SnelllDg  and  Skipper  then  had  bold  of  each 
other.  The  latter's  gun  was  on  the  flour, 
with  the  barrel  pointing  to  the  dour. 
Skipper  cried:  "Help,  he  hos  killed  me!" 
Standley  made  an  Ineffectual  effort  to  nse 
bis  gun,  when  Snelllng  flred  at  bim,  shoot- 
ing him  In  tbe  shoulder.  This  disabled 
Standley  so  tbat  his  gdo  fell  to  the  floor. 
It  flred  as  It  fell.  Snelllng  then  sbot  at 
Standley  a  second  time.  Inflicting  another 
wound,  and  then  again,  the  last  time  mlsa- 
tng  his  aim.  Standley  was  still  unable  to 
discbarge  his  gun,  though  "be  cocked  It 
once  or  twice,  and  snapped  It."  Snelllng 
was  still  "snapping"  his  pistol  at  Stand- 
ley.  He  turned  to  the  door,  and  let  him- 
self down.  Here  Burgecame  up,  and  some 
dozen  words  were  exchanged  between 
him  and  Standley.  About  this  time  Skip- 
per fell  backwards  out  ol  the  door.  At 
the  same  time  Sndllng  leaped  through  the 
door,  and  fled.  Skipper  neither  spoke  nor 
moved  after  he  fell.  He  expired  In  five 
minutes.  Upon' examination  It  appeared 
that  hiB  gun  bad  not  been  flred.  When 
the  shooting  occurred,  the  only  person  In 
the  house  nesldes  the  three  men  was  a 
negroglrl  about  nineor  ten  years  old.  No 
evidence  was  tendered  on  the  part  of  thn 
defendant.  He  made  a  statement,  wblcb 
was,  in  substance,  that  on  the  occasion  la 
question  be  was  asleep  In  his  wife's  house; 
that  the  noUie  of  some  one  breaking  into 
the  house  awoke  htm;  that  tbe  first  thing* 
he  saw  was  a  man  In  the  bouse  presenting 
a  gun  at  him;  that  he  thereupon  shot  at 
tbe  man;  that  the  man  again  presented 
the  gun,  and  defendant  again  shot;  tbat 
about  this  time  another  man  entered  with 
a  gun ;  that  neither  of  the  men  said  any- 
thing to  him;  and  that  what  he  did  was 
for  bis  own  protection.  Ho  mentloneU 
further  that  he  did  not  know  how  many 
shots  be  flred,  and  that  be  escaped  after 
be  bad  flred  the  last  one.  The  state  hav- 
ing introduced  a  witness  who  testlfled 
tbat  defendant  had  told  him  that  Sklpoer 
had  shot  him  (defendant)  with  a  double- 
barrel  shotgun,  iMfore  be  flred  at  all,  de- 
fendant made  a  supplemental  statement* 
In  which  be  said  that  be  was  shut  in  the 
difficulty,  and  with  buckshot,  and  pointed 
out  to  the  Jury  the  place  where  he  was 
struck.  Under  the  evidence,  tbe  must 
favorable  view  of  tbe  case  for  tbe  defend- 
ant Is  tbat  he  killed  a  private  citizen  who 
was  attempting  to  arrest  bIm  for  tbe  com- 
mission of  a  felony.  This  view  may  well 
be  taken. for  theortlcer  did  not  disclose  hia 
character  as  such,  and  did  not  exhibit  or 
mention  the  warrant  which  he  had.  I3up- 
poslng  the  facts  to  be  thus,  is  there  any- 
tblng  to  relieve  tbe  defendant  oftfaesolU 
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of  mnrder?  "We  think  not.  A  priTate  per- 
son had  a  l^al  right  to  make  the  arreet. 
**  II  the  otfenee  is  a  lelony,  and  the  offender 
Js  escaping,  or  attempting  to  escape,  a 
private  person  may  arrest  him  upon  rwa- 
snnable  and  probable  grounds  ol  suspl- 
cton.**  Code,  S  4724.  This  defendant's 
otreose  was  a  felony,  tor  which  he  had 
been  Indicted  three  years  before.  Nor 
could  be  shield  himself  from  the  effect  of 
the  alhiaUou  by  a  claim  that  he  actel  In 
ignorance  ol  the  purpose  of  the  person  at- 
tempting the  arrest.  This  purpose  was 
diatlnecly  announced  by  tbe  first  and  only 
words  whteh  were  addressed  to  him  by 
tbe  deceased.  This  evidence  cannot  be 
overcome,  and  needs  no  support.  If  It 
needed  ald.lt  could  well  receive  It  from 
the  drcumstances  of  tbe  defendant  when 
tbe  kllllngoccurred.  He  was  In  thecounty 
wbere  the  felony  had  been  perpetrated, 
and  tbere  am  a  fugitive  from  Justice.  He 
most  bave  apprehended  tbe  very  thing 
which  occurred,  and  might  reauonably 
have  supposed  the  attack  on  hia  home  to 
bave  been  made  with  that  design.  It  le 
easy  to  belli^ve  that  be  did  at  once  realize 
the  intention  of  the  arresting  party.  The 
response  of  the  little  girl  to  the  demand 
for  admission  to  the  house  Is  significant  in 
this  connectlott.  The  state  ol  preparation 
in  which  he  Y^as  found,  and  the  prompt' 
ness  and  vigor  with  which  he  availed  him- 
self of  such  preparation,  mean  much  in  ex- 
plaining tbe  state  of  his  mind.  If.  then. 
Skipper,  aa  a  private  cltlsen,  had  author- 
ity to  apprehend  the  defendant,  and  the 
defendant  knew  that  Skipper's  purpose 
was  tu  arrest  him,  it  wna,  of  course,  bis 
duty  to  submit.  The  la  w  would  not  tol- 
erate Id  him  any  form  or  degree  of  resist- 
ance, and  most  certainly  we  cannot  dis- 
cover the  sligbteat  excuse  for  the  sangui- 
nary and  fatal  reslatance  to  which  be  did 
resort.  Tbe  following  decisions  of  this 
court  were  cited  by  counsel  for  defendant, 
to  wit:  O'Connor  v.  State,  64  Ga.  125; 
Phillips  v.  State.  66  Ga.  755:  Davis  v. 
State,  79  Oa.  767,  4  S.  E.  Bep.  818,  and 
Croom  V.  State,  85  Ga.  718, 11  8.  E.  Bep. 
1035.  We  have  examined  In  full  each  one 
of  these  cases,  and  fail  to  find  any  adjudt- 
ratlon  at  variance  with  this  opinion.  In- 
deed, the  one  last  named  states  more 
strongly  and  clearly  than  the  writer  can 
flie  doctrines  upon  which  we  rest  the  pres- 
ent dedfiion.  Judgment  affirmed. 

LmfPKiN,  jr.,  being  dlsqualllled  In  tbls 
ease,  Bon  Marshall  J.  Clarkr,  judge 
of  the  superior  courts  of  Atlanta  circuit, 
was  designated  by  the  governor,  and  pre- 
sided. 


Brmtlby  v.  Finch  et  at. 
(ffuprtme  Court  of  Georgkt.  Maroh  IQ,  1801.) 

"DmWkJWt  JUPOUIIT— VAOATIXa. 
Where,  in  an  action  tm  an  nnoondltlonsl 
contract  in  'vrntin^,  no  plea  on  the  {Mart  of  the  de- 
fence is  filed,  and  counsel's  name  is  not  marked 
upon  tbe  docket,  a  reqaest  by  one  of  defendants 
to  the  clerk  to  mark  the  name  of  counsel  on  the 
tloekM,  and  tbe  fitot  that  saoh  counsel  was  a 
MMmber  of  the  lefciitatare  In  session  when  the 
ease  was  oalled,  are  not  snffident  noonds  for 
setting  aside  tbe  }tidginent.  under  the  rule  re- 
qBiiiag  oaunifll  to  file  nU  puas  at  the  first  term 
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of  coort,  and  to  mark  or  have  marked  his  name 
on  the  docket. 

Error  from  superior  court.  Brooks  coun- 
ty; Aluxanosr,  Judge. 

Dantei  Rouutreey  for  plaintiff  In  error. 
W.  8,  Hampbr^,  for  defendants  In  error. 

Sthmons.  J.  We  think  the  coart  erred, 
under  tbe  facta  of  this  case,  In  setting 
aside  the  Judgment.  Tbere  was  no  plea 
filed,  the  name<of  counsel  was  not  marked 
upon  the  docket,  nor  was  tbe  atteutiuQ  of 
the  court  called  to  tbe  fact  that  the  ab- 
sent counsel  was  employed  In  the  case  or 
expected  to  appear  In  the  same.  When 
counsel  is  employed  In  a  case,  eapectnlly  In 
defense  of  a  suit  on  an  uncondltlunal  con- 
tract In  writing.  It  la  his  duty  to  file  hts 
pleas  at  the  first  term  of  the  court,  and  to 
mark,  or  have  marked,  his  name  upon  the 
docket.  When  this  is  not  done.  It  Is  tbe 
duty  of  the  court  to  award  Judgment 
without  a  Jury  In  the  ease.  This  case  was 
doubtless  called  In  Its  oi*der,  and  no  plea 
having  been  filed,  and  counsel's  name  not 
havlug  been  marked  upon  tbe  docket,  tbe 
court  entered  Judgment  thereon.  We  do 
not  think  the  defeudants  la  the  court  be* 
low  made  a  sufficient  showing  to  authur< 
ize  the  Judge  to  set  aside  a  solemn  Judg- 
ment made  at  a  former  term  of  the  court. 
The  fact  that  one  of  the  defendants  re- 
quested tbe  clerk  to  mark  tbe  namaof  bis 
counsel  on  the  docket  In  not  snmclent. 
The  fact  that  counsel  was  a  member  of 
the  legislature,  which  was  then  In  Besslon* 
is  not  sufficient.  The  fact  that  tbe  de- 
fendants now  say  they  have  a  meritorious 
defense  la  not  sufficient.  Ddendants  had 
more  than  six  months  within  which  to  in- 
form the  court  ol  this  defense,  and  failed 
to  do  it  in  the  manner  prescribed  by  law. 
They,  or  their  counsel,  should  have  seen 
that  such  defense  was  filed.  The  least 
they  could  have  done  would  have  been  to 
mark  the  name  of  their  counsel  on  the 
docket,  so  as  to  Inform  the  Judge  that 
there  was  a  defense  to  the  suit.  Not  hav- 
ing done  this,  and  ahnwing  no  suffidanfe 
reason  for  setting  the  Judgment  aside,  the 
trial  judge  erred  in  granting  the  motion. 
Phillips  V.  Taber,  Kg  Qa.  665. 10  S.  E.  Bep. 
27U;  McDanlel  v.  McLendon.  85  Ga.  614.  It 
8.  E.  Rep.  869.  Judgment  reveresd. 


Meadows  et  al.  v.  Taylor  et  aJ^ 

(Supreme  Court  of  Georgia.   Maroh  16, 1891.) 

CsBTioBASi  TO  OsDiHABT— Anopnox  or  Stook 
Law. 

The  statute  providing  for  elections  respeot- 
Ing  fences  and  stock  law  in  and  for  a  single  mi- 
litia district  makes  no  provision  for  a  coaoter- 
petition,  or  for  any  contest  or  hearing  before 
the  ordinary;  and  the  ordinary's  action  upon 
such  a  petition  Is  ministerial,  and  oertlorari  will 
not  lie  to  correct  any  error  or  mistake  In  his  con- 
duct  AIQrming  10  B.  B.  Rep.  904. 

Error  from  superior  court,  Pulaski 
county;  Bobrrts,  Judge. 

The  official  report  Is  as  follows ;  The  ex- 
ception In  this  case  Ih  to  the  ruling  of  the 
court  below  dismissing  a  certiorari  on  the 
ground  that  certiorari  would  not  lie  to 
the  ministerial  act  of  an  ordinary  in  open- 
ing the  returns  of  a  "stork  law"  election 
for  a  mllltlu  district,  and  proclaiming  the 
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result,  over  the  oblectlons  of  the  plalntltia 
In  certiorari,  made  before  the  returDS  were 
opened  and  result  declared;  and  in  hold- 
ing that  this  question  would  not  be  af- 
fected l)y  tlie  fact  that,  at  the  time  of  the 
election  and  conaolidation  of  the  votes,  a 
bill  ot  exceptloiis  was  pending  In  the  bq- 
preme  court  to  a  refasal  of  the  Judge  uf 
the  Buperlor  court  to  suatuin  a  certiorari, 
brought  by  the  same  plalatllTH  to  the  ac- 
tion of  the  ordinary  in  refusing  to  sastaln 
their  caveat  to  the  petition  for  the  elec- 
tion, and  in  ordering  the  election.  The 
case  made  by  the  bill  ot  exceptions  last  re- 
ferred to  was  heard  by  this  court  at  Its 
March  term.  1889,  and  will  be  found  re- 
ported In  82  Ga.  73S,  10  B.  E.  Bap.  204. 
The  rnliugof  thecourt below  was  affirmed. 

Martin  &  Smith,  tor  plaintiffs  In  error. 
Jordan  &  Watson,  for  defendants  In  error. 

Simmons.  J.  Under  the  facts  as  they  ap- 
pear in  this  record,  the  court  did  not  err 
In  dlsmlssiDg  the  certiorari.  Judgment 
affirmed. 


Savannah,  F.  &  W.  R.  Co.  v.  Watson. 
(Supreme  Court  of  Georgia.   March  18, 189L) 

AKBIfDUBirC  OV  PLSASIHQa. 

OaAer  Code  Oa.  {  8479,  providing  that 
pl^ntifE  or  defendant,  in  any  court  except  the 
supreme  court,  whether  at  law  or  In  equity, 
may,  alranyst^e  of  the  case,  amend  the  pleadings 
in  all  reapocts,  It  la  reversible  error  to  refuso 
an  amendment  to  defendant's  plea  of  the  eeneral 
IsBue,  by  filing  a  plea  of  tite  statute  of  UmitatiiHis 
after  the  oaoae  has  been  submitted,  and  the  Jary 
have  retired,  and  been  out  all  night 

Error  from  superior  conrt,  Decatur 
connty;  Bowbb,  Judge. 

D.  A.  Raasell,  for  plaintiff  In  error. 
Donalsoa  dt  HaweSt  for  defendant  In  er- 
ror. 

Simmons,  J.  The  Jury  bad  been  charged 
with  thU  case,  and  had  retired  to  their 
room.  After  they  had  been  out  ail  night, 
the  defendant  proposed  to  amend  bis  plea 
of  the  general  tssae  by  filing  a  plea  of  the 
statate  of  limitations.  Plaintiff's  counsel 
stated  that  be  would  be  surprised  by  the 
amended  plea ;  that  his  client  had  been 
sent  home  by  him  before  he  knew  of  the 
offer  to  amend  bis  plea;  that,  were  bis  cli- 
ent present,  be  could  testify  to  such  facte 
as.  In  his  opinion,  would  take  the  case  out 
of  the  bar  of  the  statute.  The  court  re- 
fused to  allow  the  plea  to  be  filed,  and 
this  was  the  main  gronnd  of  exception 
argued  before  us.  Section  3479  of  the  Code 
provides  as  follows:  "All  parties,  wheth- 
er plaintiffs  or  defendants.  In  the  superior 
or  other  courts,  (except  the  supreme 
court.)  whether  at  law  or  in  equity,  may, 
at  any  stage  ot  the  cause,  as  matter  of 
right,  amend  their  pleadings  In  all  re- 
spects, whether  In  matter  of  form  or  of 
substance,  provided  there  Is  enough  in  the 
pleadings  to  amend  by."  Under  this  sec- 
tlou,  we  think  the  court  erred  in  refusing 
to  allow  the  amendment,  even  at  the  late 
stage  uf  the  case  tlieu  on  trial.  This  la  a 
very  broad  provision  In  the  law  fur 
amendments.  It  declares  that  either  of 
the  parties  may.  at  any  stage  of  the  case, 
as  matter  ot  right,  amend  their  pleadings 


in  all  respects,  etc.  While  the  facts  of  thla 
ease  show  gross  n^tigence  on  the  part  of 
thedefenduDt  in  not  souuer  offering  this 
amendment,  yet,  under  this  section,  be 
had  a  right  to  make  it  at  any  time  before 
the  Jury  returned  their  verdict.  Of  coarse, 
bad  it  worked  a  snrprise  upon  the  plain- 
tiff, he  would  have  had  aright  tocontlnn* 
the  cause  at  the  expense  of  the  defendant, 
and  the  court  should,  before  allowing  tho 
amendment,  have  put  the  defendant  upou 
terms,  as  is  provided  for  in  section  S4S2  of 
the  Code.  While  we  think  this  Is  the  prop- 
er construction  of  this  section  of  the  Code, 
we  also  think  the  section  goes  too  tar  in 
allowing  amendments,  we  tblnk.  the 
right  to  amend  ought,  at  least,  to  cease 
alter  the  Jury  has  been  charged  with  the 
vasB,  and  have  retired  to  their  room.  It 
frequently  works  a  great  hardship  opon 
the  courts,  at  great  expense  to  ttiecouDty. 
I  have  known  several  instances  where 
cases  have  occupied  the  court  lor  days, 
and  at  the  last  stage  ot  the  trial  one  ot  the 
parties  would  offer  an  amendment  wblch 
would  cause  the  case  to  be  coDtJnoed. 
Besides.  It  Is  an  inducement  to  lailneaa 
and  negligence  on  the  irart  ot  coansel. 
Judgment  reversed. 


Savannah  tc  W.  B.  Co.  et  al.  WooDiturr. 

(^Su^rmne  Court  of  QeorgUi.  Hov.  IQ,  1800.) 

BuuoAB  CoKPANiM  —  Tbaokb  ON  Stbsbts— &r- 

jmonoM. 

1.  After  railways  have  been  connected  far 
nearly  SO  yean  under  a  special  act  of  the  legts- 

lature  providinjT  for  tbeir  oouQectlon  in  a  city 
witb  the  consent  of  the  people  thereof,  the  peoplo 
having  con  seated  by  popular  rote  oast  within 
the  year  following  Uie  passage  of  the  act,  and 
the  connectioD  having  been  made  within  the  next 
year  after  the  vote  was  taken,  no  authority  can 
be  derived  from  the  act  for  holding  another  elec- 
tion giving  consent  to  the  laying  of  additional 
side  tracks  or  turn-outs  on  the  streets  of  the  olty 
by  one  or  more  of  the  railway  companies.  When 
the  connection  was  completed  with  the  aide 
tracks,  etc.,  then  constructed,  the  power  con- 
ferred by  the  act  to  enoroaoh  on  the  streets  wa» 
exhausted. 

9.  A  temporary  injunction  restraining  the  con- 
stmotiiM  of  a  side  track  or  turn-out  for  a  steam 
railway  in  the  streets  of  a  city  may  be  granted 
at  the  instance  of  a  citizea  alleging  speolal  dam- 
age to  his  real  estate  located  in  the  vidnitr  of 
the  nuisance,  and,  though  the  evidence  be  conflict- 
ing as  to  wbetber  he  will  sustain  special  damage 
or  not,  the  discretion  of  the  Judge  In  granting 
the  Injunction  will  not  be  controlled  unless 
abased. 

8.  It  Is  no  legal  bar  to  the  InJuncUoa  that 
the  plaintiff  mayhaveaoqulred  tOsutle^m  col- 
lateral motives,  and  very  recently  before  the 
work  oomplained  of  began  or  was  to  begin. 

{^UaJnu  by  the  Cowrt) 

Error  from  superior  coart,  Muscogee 
connty;  Martin,  Judge. 

Penbody,  Brannon  Jt  Batcher,  tor  plain- 
tiffs in  error.  C.  E.  Battle  and  McNeill  Jt 
Levy,  for  defendant  In  error. 

Blrcki.et,  C.  J.  ].  Withont  l^slatlTe 
authority  the  city  government  of  Colum- 
bus could  not  authorize  the  construction 
and  use  of  a  side  track  for  aateam  rail- 
way over  and  upon  the  public  Btreets  of 
the  city.  Earanagh  t.  Ballroad  Co.t7& 


Digitized  by 


Google 


13a.)  MACON  &  A.  R.  CO. 

€a,  271  ;i  Daly  T.Banroad  C'o.,80  Gn.  793, 
7  S.  E.  Rep.  146.  The  needful  anthorlty  Is 
Nought  tt>  be  derived  from  tbe  act  ol  1857. 
and  rrom  a  vote  of  the  cltlzeDB  taken  an- 
der  tbat  act  In  1S87.  The  title  of  the  act 
Is  **  An  act  to  authorize  thp  connection  of 
the  MoHCogce  Kallroad  with  the  Opelika 
Branch  Railroad  and  the  Mobile  and  tfl- 
rard  Railroad,  atColumbns."  Under  thU 
tltto  tbe  preamble  and  enacting  claneea 
are  aa  foUo'ws:  **  Whereas,  It  would  prn- 
mute  tbe  Interest  and  convenience  ol  the 
people  of  Oeorfda  and  Alabama,  as  well 
as  the  public  generally,  to  connect  the 
MuBco^ee  Railroad  with  ths  Opellka 
Branch  Railroad  and  Mobile  and  Olrard 
Railroad,  belt  enacted,  that  the  president 
and  directors  of  said  roads  shall  hare  the 
power  of  eonnectlns  their  said  roads  by 
extendtnfr  tbem  thronffh  the  dty  com- 
mons and  streets  of  Columbus,  wltb  such 
side  tracks,  tnrn-uuts,  and  sheds  as  may 
be  necessary  for  the  convenience  of  freights 
and  passengers:  provided,  they  first  ob- 
tain the  cooseot  of  the  i>eople  of  the  city 
of  Colnmbns,  upon  such  terms  as  may  be 
agreed  on  and  shall  be  satisfactory  to 
them.*  Acts  1857.  p.  78.  It  appears  from 
the  record  that  the  connection  provided 
for  fn  this  act  took  place  In  18fi9  under  a 
vote  of  the  citizens  cast  under  the  act  In 
the  pre-vloDs  year.  Since  that  time  the 
rights  and  franchises  of  the  Opellka  Rranch 
Railroad  have  devolved  upon  and  bpcjme 
vested  In  the  Savannah  &  Western  Rail- 
road Company,  the  plaintiff  in  error. 
Inking  at  tbe  tltla  of  the  act  of  1857 
above  quoted,  it  la  manifest  that  the 
whole  purpose  of  that  act  waA  to  provide 
once  for  all  for  connecting  the  several  rail- 
roads therein  mentioned.  In  so  far  as  side 
tracks,  turn-outs,  and  sheds  were  em- 
braced Id  and  constituted  a  part  of  the 
scheme  of  connectfoo,  the  act  compre- 
hended and  provided  for  tbem.  But  that 
scheme  was  executed  in  1l>69,  and  it 
aeems  plain  to  us  that  sldi;  tracks,  etc., 
wtatcb  did  not  become  necessary  tor  the 
convenience  ol  freights  or  passengers  until 
20  or  30  years  thereafter,  could  not  have 
been  In  legislative  contemplation  when 
the  act  was  passed.  The  much  safer  and 
more  rational  construction  is  that  the 
powers  conferred  by  the  act  were  exhaust- 
ed by  tSieIr  exercise  and  by  the  consequent 
connection  ol  the  railroads  as  the  result 
of  the  popular  vote  taken  In  18G0.  It  can- 
not be  that  the  work  of  connecting  these 
railroads  was  not  fully  accomplished  long 
afco.  It  cannot  be  regarded  as  ucontln- 
nomi  and  progressive  work,  not  terminat- 
ed In  1S59,  nor  even  within  the  long  period 
sincedapsed.  The  tltleof  the  actof  1S57  is 
■ot  broad  enough  to  cover  any  side  tracks, 
tarn-outs,  etc.,  which  were  not  necessary 
as  a  part  ol  the  schemeof  connection.  To 
briDK  side  tracks,  turn-outs,  etc.,  within 
the  title  of  the  act  at  all,  they  have  to  be 
treated  as  belonging  to  the  scheme  of 
connection.  Without  so  treating  them, 
the  act  as  to  them  would  be  unconstitu- 
tional. Tbe  two  votes  taken  under  this 
aet  were  separated  by  the  period  almost 
a  (feneration.  To  apply  the  act  to  the 
later  of  the  two,  would  be  to  regard  the 
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work  of  making  aconnectton  as  prolonged 
for  the  term  uf  au  ordinary  life-time.  Thl« 
court  suid  in  Kavauagh  v.  Railroad  Co., 
supra :  "It  may  be  that,  under  this  act  of 
the  legislature,  a  further  consent  of  the 
people  of  Columbus  might  be  given  by 
tliem  In  a  further  vote  to  be  taken,  that 
such  side  tracks  might  be  laid  down  along 
said  street."  This  was  a  mere  suggestion 
of  a  possibility,  the  case  then  In  baud  not 
requiring  any  adjudication  of  tbe  point. 
The  present  case  brings  the  question  di- 
rectly under  adjudication,  and  we  have 
considered  It  on  our  respuuslblllty  as  a 
court.  Thus  dealing  with  It,  wo  think  it 
should  be  answered  unhesitatingly  In  the 
negative.  An  affirmative  answer  would 
require  us  to  use  the  act  as  a  mere  color 
for  authorizing  a  vote  30  years  alter  the 
passage  of  the  act,  and  when  a  vote  under 
it  had  already  been  taken  wltbln  the  next 
year  after  Its  passage.  Oar  conclusion  Is 
that  the  city  council  of  Columbus  had  no 
poWerorautliorlty  to  grant  permission  to 
the  Savannah  &  Western  Railroad  Com- 
pany (plaintiff  In  error)  to  occupy  the 
public  streets  with  tbe  side  track  or  turn- 
out now  in  question. 

2.  In  the  absence  of  legal  authority  for 
placing  and  using  this  structure  In  the 
public  streets,  the  same  would  be  a  public 
nuisance;  end  under  the  evidence  in  the 
record  we  think  tbe  Judge  did  not  abuse 
his  discretion  in  granting  a  temporary  In- 
junction at  the  instance  of  Woodruff,  the 
owner  of  real  estate  in  the  Immediate 
vicinity.  The  injunction  was  granted  up- 
on terms,  bond  and  security  to  answer  for 
any  resnltlng  damages  being  required  of 
Woodrnfl  before  the  injunction  would  be- 
come effective.  Whether  he  would  sustain 
special  damage  or  not  from  this  threat- 
ened public  nuisance  Isaquestlon  for  trial, 
under  our  practice,  by  a  Jury.  Dsually 
auch  a  question  may  be  dealt  with  on  ap- 
'plicatlons  for  temporary  Injunctions,  ac- 
cording  to  the  sound  discretion  of  tbe 
judge.  He  will  not  be  controlled  by  this 
court  where  no  abuse  of  bis  discretion  ap- 
pears. Cohen  v.  Bank,  81  Ga.  723,  7  S.  E. 
Rep.  811. 

8.  The  motive  of  "Woodruff  for  purchas- 
ing the  real  estate  which  he  seeks  to  pro- 
tect, or  tbe  recency  of  his  purchase,  can 
have  no  influence  on  his  legal  rights  as 
owner  of  the  property.  It  Is  no  answer 
by  one  who  is  about  to  erect  a  public  nui- 
sance that  thedtlzen  complaining  of  special 
damage  would  not  have  been  Injured  if 
he  had  abstained  from  making  so  late  a 
purchase,  or  if  bin  motive  tor  purchasing 
had  been  more  disinterested.  We  do  not 
say  tbat  these  matters  should  have  no 
weight  upon  the  mind  of  the  Judge  in 
shaping  his  discretionary  action  upon  the 
application  for  injunction,  but  only  that, 
they  present  no  legal  bar  to  the  exercise 
ot  his  discretion  favorably  to  the  appli- 
cant. Judgment  affirmed. 


Macok  ft  A.  B.  Co.  V.  Maoon  ft  D.  R.  Co. 
(Supreme  Coari  cfOeorgta.  Oct  97,  1890.) 

RaiLBOADB— CONSTKUCTION— DiSTANCB  FBOM  COIT- 
BTBUCTED  LiSB. 

The  provision  of  Code  Ga.  %  1689,  that, 
where  a  railroad  is  intended  to  oe  built  between 
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two  points  where  a  railroad  is  now  constamcted, 
tike  general  direction  and  location  of  sooh  new 
xatlrood  shall  be  at  least  10  miles  from  the  rail- 
road idreadr  mmstmoted,  does  not  merent  the 
buildina  ox  a  railroad  vnthin  less  than  10  miles 
of  a  r^traod  in  fsoceii  of  oonstmoUon,  bat  not 
completed. 

Error  from  eupertor  coart,  TwIicgBconn- 

ty;  Roberts,  Judge. 

Oastia,  Guerry  &  Bail  and  C.  AadersoD, 
for  ptalntm  In  error.  W.  M.  Wimberly, 
Bacon  &  Ratberford,  J.  M.  Stnbba,  J.  D. 
Jones,  and  L.D.SbaDDOD,  for  defendant  In 
error. 

Blandfosd,  J.  At  the  Instance  of  the 
defendant  in  eiror,  the  plaintilt  in  error 
wae  enjoined  by  the  ludqe  of  tbe  superior 
coart  from  making  or  constructing  its 
rallrond  within  10  miles  ot  thu  road-bed  of 
the  Macon  &  Dublin  Railroad  Company. 
It  appears  from  tbe  record  In  this  case 
that  the  Macon  &  Dublin  Bailroad  Com- 
pany received  its  charter  on  the  8th  day  of 
Angnst,  18S5,  under  the  general  railroad 
law  of  this  state,  as  embraced  In  section 
]6SSetseq.  of  the  Code;  that  the  Macon 
&  Atlantic  Railway  Company  obtained  Its 
charter  likewise  In  April,  1890;  that,  at 
tbe  time  of  tbe  filing  of  the  petition  pray- 
ing fur  injunction,  the  Macon  &  Dublin 
Ballroad  Company  had  not  constructed 
Its  road-bed  from  Macun  to  Dublin  by 
some  13  miles.  So  the  whole  question  in 
this  case  turns  upon  tbe  comitruction  of 
section  lG89t  of  tbe  Code,  which  is  as  to[-. 
lows:  '*  Wbere  a  railroad  or  branch  rail- 
road is  Intended  tu  be  built  under  this  sec- 
tion, between  two  points  where  a  railroad 
is  now  constructed,  tbe  general  direction 
and  location  ut  such  new  railroad  shall  be 
at  least  ten  miles  from  the  railroad  al- 
ready constructed ,  but  this  section  shall 
not  be  construed  to  refer  to  any  point 
wltbln  ten  miles  ot  either  terminus,  or  to 
prevent  said  roads  from  running  as  near 
to  each  other  for  uaid  first  ten  miles  from 
eltber  terminus  as  tbe  interest  ot  such 
company  building  the  new  route  may  dic- 
tate." It  will  bepercdved  that  tbls  sec- 
tion provides  that,  where  a  railroad  or 
branch  railroad  Is  Intended  to  be  built  be- 
tween two  points  wbere  a  railroad  Isnow 
constructed,  the  general  direction  and  lo- 
cation of  tbe  new  road  shall  be  at  leust  10 
miles  from  tbe  railroad  already  construct- 
ed :  but  that  this  section  is  not  to  be  con- 
strued to  refer  to  any  point  within  10  miles 
of  either  terminus,  or  to  prevent  tbe  roads 
from  running  as  near  to  each  other  (or 
the  first  10  miles  from  eltber  terminnsas 
the  Interest  of  the  company  building  the 
new  road  may   dictate.   The  terminal 

goints  of  the  Macon  &  Dnblin  Railroad 
ompany  am  Macon,  In  Bibb  county,  and 
Dnblin,  in  Laurens  ctNinty  The  terminal 
points  ot  the  Macon  A  Atlantic  Railway 
Clompany  are  Sofka.inBIbb  county,  and 
Savaonab  and  a  point  on  the  Savannah 
river.  In  Etfingham  county.  It  is  con- 
tended  thatthe word8''now  constructed," 
In  this  section  of  the  act,  shoud  be  con- 
strued to  mean  '*now  being  constructed," 
or  " In  process  of  construction;**  and  this 
point  was  very  ably  argned  by  counsel  for 
the  defendant  in  error.  We,  however,  are 
of  tbe  opinion  that  the  words  "now  con- 


structed "  and  " already  constructed, " 
which  appenr  in  this  section  of  the  act, 
mean  one  and  the  same  thing;  so  we  are 
to  give  these  words  their  plain  and  nnam- 
blguons  meaning.  There  can  be  no  doubt 
that  the  legislature  Intended  to  apply  this 
section  to  a  new  railroad  chartered  ander 
this  law  where  there  was  another  railroad 
which  was  then  constructed,  and  whieb 
bad  already  been  constructed  at  the  time 
of  tbe  passage  of  this  act.  It  seems  to  na 
that  the  words  cannot  hear  a  plainer 
meaning,  whatever  Injustice  may  be  done 
to  a  railroad  company  whose  road-bed  la 
In  progress  of  construction  by  this  inter- 
pretation of  the  statute.  The  words  are 
to  receive  their  plain  and  obvious  Import; 
and  we  think  the  maxim,  a  verbis  lejpiB 
npn  eat  recetJendant,  applies  in  this  case. 
The  Judgment  of  the  court  below,  there- 
tore,  in  granting  the  Injunction  restraining 
the  plaintiff  In  error  from  building  its 
road-bed  within  10  miles  of  the  road-bed 
ot  the  defendant  In  error,  Is  reversed.  Bat 
we  do  not  by  this  opinion  intimate  or 
decide  that  the  Macon  &  Atlantic  Rait 
way  Company  can  take,  nse,  or  occupy 
any  right  ot  way  or  other  property,  ac- 
quired by  or  belonging  to  the  Macon  & 
Dublin  Railroad  Company,  unless  con- 
demned by  the  first-named  company, 
proper  compensation  being  paid  therefor. 
Judgment  reversed. 


AuBBiour  MoBTQ.  Go.  OF  SCOTLAND.  Lim- 
ited, T.  TBNNILI.E. 

{Sv^imM  court  of  GeotviO.  Handi  38, 1881.) 

FOEBiaS  COEPOBATIO^ra  —  FOWBB  TO  HOLD  liAND 

— AFnDi,TiT  or  Illeoalitt. 

1.  Under  the  act  of  February  28, 1877,  provid- 
ing that  the  state  of  Qeorgia  will  not  ocmsent  to 
foreign  conioratioDs  owning  1^000  or  more  acres 
of  land  in  this  state,  nniess  they  shall  becmae 
Incorpurated  under  the  laws  of  Oeco^a,  flie  state 
alone  can  make  the  qnestiou  as  to  the  right  of 
aach  oorpOTationa  to  hold  said  land. 

2.  A  motion  to  dismiss  an  afBdavit  of  illa- 
grallty  was  rightly  denied  wh^  at  least  One  of 
the  grounds  thereof  presented  a  legal  defense 
agralnat  tiie  further  progress  (tf  the  execntioii. 

(SvUabua  bu  the  Court.) 

Error  to  superior  conrt,  Qoitman  coon- 

ty;  QuRRKY,  Judge. 
Wm.  E.  SimmoDB  and  W.  C.  Worrlll,  tor 

J>lalntlfl  In  error.  W.  D.  Kiddoo,  for  de> 
endant  in  error. 

LuuPKiN,  J.  Tennille  executed  and  de- 
livered to  J.  K.O.Sherwood  a  promissory 
note,  and  at  the  same  time.  In  order  to  se- 
cure the  same,  made  and  delivered  to  aald 
Sherwood  a  deed  to  certain  land.  Sher- 
wood transferred  the  note,  and  conveyed 
the  land  to  the  American  Mortgage  Com- 
pany of  Scotland,  Limited,  who  sued  the 
note  to  Judgment  in  the  superior  court  of 
Quitman  county,  and  an  execution  iwaed 
thereon  was  levied  upon  tbeland described 
in  the  aforesaid  deed;  the  mortgage  com- 
pany having  previously  filed  In  the  clerk's 
office  a  deed  purporting  to  reconvey  the 
lund  to  said  Tenullle,  for  the  purpose  ot 
making  this  levy.  ■  To  the  levy  ut  tbe  exe- 
cution Tennille  filed  fats  affidavit  ot  Ille- 
gality, containing  several  grounds,  one  of 
which  was  as  follows,  vis..  That  "the 
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tia.)  AMERICAN  MOBT< 

■aid  plaintiff  was  a  foreign  corporation, 
baa  never  been  Incorporated  by  the  laws 
ol  Georgia,  aa<1  owned  more  than  5,000 
Bcrea  of  land  In  Bald  state,  (ho  far  as  to 
claim  the  same  and  hold  deeds  thereto,)  In 
conflict  with  end  against  the  laws  of  said 
state,  and  therefore  could  not  Jiold  the 
title  tu  lands,  or  convey  the  eanie  to  the 
defendant,  legally.**  The  defendant  served 
on  the  plalntin  a  notice  to  produce  at  the 
trial  a  nomber  of  papers,  and  among  them 
the  charter  of  the  plaintiff,  and  deeds  from 
14  persons  to  Sherwood,  and  from  Sher- 
wood to  the  plaintiff,  covering  varioua 
lands  in  Bandolpb  and  Quitman  comities; 
the  use  Intended  to  be  made  of  said  deeds 
being  to  prove  the  ground  of  illegality 
above  quoted.  The  court  held  that  said 
charter  and  these  deeds  should  be  pro> 
doced,  and,  upon  the  plalDtttT's  failure  to 
dn  Bo,  ordered  the  levy  of  the  execution  to 
be  diamistied.  We  can  aee  no  error  In  re- 
quiring ttae  produeUon  of  the  charter,  as 
It  mlgb  t  contain  evidence  supporting  one 
Of  tbe  grounds  of  the  Illegality.  The  main 
question,  therefore,  upon  which  thin  court 
is  asked  tu  pass  in  this  case,  is  whether  or 
not  the  ground  of  illegality  setting  forth 
plaintiff's  Inability  to  hold  land,  in  excess 
of  6.000  acres,  Is  good  In  law,  and  coiise- 
qnentlv  whether  or  not  the  plaintiff  should 
nave  been  required  to  produce  said  deeds. 

1.  It  seems  to  be  well  settled  that.  In  a 
case  of  this  kind,  the  state  alone  Ib  au- 
thorised to  assert  ber  pultcy  In  prohibit- 
ing foreign  corporatinnsfrum  holding 5.000 
or  more  acres  uf  land  in  Ueorgla,  and  that 
individuals  have  no  right  to  make  the 
question  in  rontroversles  with  each  other. 
Numerous  decisions  may  be  found  to  the 
effect  that,  where  a  corporation  acquires 
or  nsea  land  to  any  extent  or  for  any  pur- 
pose not  authorized  by  its  charter,  the 
question  of  Its  right  so  to  do  cannot  be 
made  by  an  Individual  in  a  legal  contro- 
versy with  the  corporation,  or  with  tboRe 
claiming  under  It.  but  must  be  raised  di- 
rectly by  a  proceeding  Instituted  for  that 
purpose  by  tbe  state  wherein  such  corpo- 
ration IsexercIslngBuch  powers  ultra  vires. 
Borne  of  these  decisions  were  made  by  the 
courts  of  the  states  In  which  the  corpora- 
tions themselves  were  created,  and  others 
in  states  outBlde  of  which  the  corpora- 
tions Involved  had  been  chartered.  None 
of  them  are  directly  In  point  as  to  tbe  pre- 
cise question  made  In  tbe  case  now  before 
as,  because  ttae  disability  of  the  corpora- 
tions arose  nader  the  provIsionB  of  their 
own  charters.  They  are  referred  to  mere- 
ly to  show  the  trend  of  Judicial  opinion  on 
thla  question.  These  cases  aresonumer- 
ons,  and  tbe  doctrine  they  establish  1e  so 
well  recogulxed,  we  deem  it  unneceeoary 
to  cite  them  by  name.  The  following  lan- 
goage,  need  by  Judge  Dillon  In  bis  great 
work  on  Municipal  Corporations,  baa 
some  bearing  on  the  question  uow  being 
considered :  ''Whether  a  municipal  corpo- 
ration, with  power  to  porcbase  and  hold 
real  estate  for  certain  purpoHea,  ban  ac- 
quired and  IB  holding  such  property  for 
other  purposes,  is  a  question  which  ctiu 
only  be  determined  In  a  proceeding  Insti- 
tuted at  tbe  Instance  of  the  state.  If  there 
la  capacity  to  porcbase,  the  deed  to  the 
rurporatlon  divests  tbe  estate  of  the  gran- 
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tor,  and  there  is  a  complete  sale;  and 
whether  the  corporation,  in  purchasing, 
exceeils  its  power,lB  a  question  between  It 
and  tbe  state,  and  does  not  concern  the 
vendor  or  others. "  2  Dili.  &Inn.  Corp. 
(Ed.  1890,)  §  574.  We  have  been  able  to 
ilnd  some  cases  directly  In  point.  In  that 
of  Barnes  v.  Suddard,  (111.)  7  K.  E.  Bep. 
477.  It  was  held  that,  where  a  foreign  cor* 
puration  bad  power  to  acquire  real  estate 
so  far  as  necessary  for  its  buBiueBB,  Its  ac- 
quisition of  realty  cannot  be  assailed  In  a 
collateral  proceeding  as  an  act  altru  rir^. 
It  appears  from  an  examination  of  that 
case  that  In  IlUnols  foreign  corpfM-ations* 
had  tbe  same  rights  to  own  and  bold  real 
estate  as  did  domestic  corporations  of 
that  state,  and  the  case  turned,  not  upon 
the  charter  powers  of  the  corporation, 
but  upon  Its  right  under  tbe  Illinois  law 
to  bold  land.  Tbe  Pennsylvania  act  ap- 
proved April  26, 1856.  forbade  any  foreign 
corporation  to  acquire  and  bold  real  es- 
tate. Notwithstanding  tbis  statvte,  it 
was  held,  in  tbe  case  of  Hickory  Fann  OH 
Co.  V.  Buffalo,  N.  Y.  &  P.  B.  Co.,  ^2  Fed. 
Bep.  23,  that  a  deed  of  conveyance  of  land 
to  such  a  corporation  was  not  void,  but 
passed  the  title,  and  that  the  corporation 
held  the  land  subject  tu  the  common- 
wealth's right  of  escheat;  also  that  tbe 
commonwealth  alone  could  object  to  tbe 
legal  capacity  of  th'e  corporation  to  bold 
real  estate.  In  support  of  this  opinion, 
Bone  T.  Canal  Co..  (Pa.)  5  Atl.  Bep.  751, 
and  Bailroad  Co.  v.  Iiewlu,  (Iowa,)  4  N. 
W.  Bep.  842,  are  cited,  .\nother  case  hold- 
ing the  same  way  is  that  of  Carlo  w  v. 
Aultman  &  Co.,  decided  by  the  supreme 
court  of  Nebraska,  and  reported  In  44  N. 
W.  Bep.  Ii78.  An  act  of  Nebraska,  passed 
in  1887.  provided  that  no  non-resident 
alien  foreigner,  nor  any  corporation  not 
incorporated  bylaws  of  that  state, should 
acquire  or  own,  hold  or  possees,  any  real 
estnte  in  tbe  state  of  Nebraska.  While 
'this  law  was  In  force.  Aultman  ft  Co.,  a 
foreign  corporation,  purchased  land  In 
that  state  at  a  Judicial  sale,  and  It  was 
held  that  this  corporation's  title  was  yuUd 
against  every  one  but  tbe  state,  and  could 
be  divested  only  by  proceedings  brought 
by  tbe  state  for  that  purpose.  These  for- 
eign corpurations,  it  seems,  have  been 
treated  as  aliens  were  In  England  as  to 
purchasing  and  holding  real  estate.  By 
the  common  law,  while  an  alien  might 
purchase,  he  could  do  so  only  fur  the  bene- 
fit of  the  king,  and  the  king  wan  entitled  to 
land  purchased  by  him  by  virtue  ul  hla  pre- 
rogative upon  "office found;"  and  accord- 
ingly it  was  held  that,  unless  the  proceed- 
ing of  "office  found"  was  perfected,  an 
alien  had  the  power  to  hold  and  convey 
the  land  Infer  vfvoa.  I  Devi.  Deeds,  S§  124. 
125.  It  therefore  seems  clear.  In  view  of 
the  cases  cited  and  tbe  common-law  fonu- 
dation  upon  which  tbe  principle  governing 
them  Is  based,  that  the  ductriue  is  thor- 
oughly eBtabllsbed  In  our  American  states 
that  the  right  of  foreign  corporations  to 
purchase  or  hold  landn  in  excels  of  tbe  au- 
thority coufeiTed,  either  by  their  own 
charters  or  by  the  laws  of  the  state  In 
which  such  purchHse  is  made,  can  only  be 
questioned  by  the  state  itself  In  which 
ouch  land  may  be  situated.   It  follows,  ol 
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«ourRe,  that  the  flefendant  In  thia  case  had 
DO  rlffht  whatever  to  raise  the  question 
made  In  the  Bround  ol  tiiis  Illegality  here- 
inbefore set  forth;  and,  that  being  true, 
the  production  ol  the  deede  called  fur  waa 
Mnneceasary  and  aBetesa,  because  the 
trroand  of  ill^alttyja  support  of  which  It 
was  sought  to  Introduee  these  deeds,  pre- 
«ented  no  legal  reason  for  interfeiing  with 
the  progress  of  the  plaintiff's  execution. 

2.  Anuther  ground  uf  the  llU'fcanty  al- 
leged, In  effert,  that  the  deed  purporting 
to  be  frcini  the  plaintiff  to  the  defendant 
^  Id  execution,  which  had  been  flied  in  the 
clerk's  office,  was  no  sufDcient  deed,  and 
would  not  convey  title  out  of  the  plaintiff 
to  the^defendant,  but  would  only  throw  a 
cloud  upon  thedefendant's  title, and  cause 
the  land  to  sell  for  less  than  Its  true  value. 
If  these  ansertions  are  true  they  amoant  to 
Agood ground  of  (llegallty.  Itmaybethat 
such  ground  is  not  set  forth  with  sufficient 
clearness,  but.  as  there  was  no  special  de- 
murrer or  objection  to  It,  because  It  was 
wanting  In  dlstlnctneas  or  fullneus,  but 
only  a  general  motion,  In  the  nature  of  a 
demarrer,  to  dIsmlBs  the  affidavit  of  Ille- 
ftality,  the  point  was  not  rightly  made  to 
the  court  below  as  to  the  Ineufflclency  of 
this  ground,  and  the  Judge,  therefore, 
properly  refused  to  dismiss  the  affldarit 
of  Illegality  as  a  whole.  If  this  ground 
TallPd  to  set  forth  the  reasons  why  the 
deed  referred  to  was  Insufficient,  and  failed 
to  convey  title  to  the  defendant,  this  dis- 
tinct objection  should  have  been  made  to 
It.  We  therefore  leave  the  case  to  be  tried 
again  in  ths  court  below,  with  such  addi- 
tional light  shed  upon  the  law  of  the  case 
as  may  be  gathered  from  this  opinion. 

Judgment  reversed. 


Frbsiman  v.  Exchanob  Bank. 

(Supreme  Court  of  Oedrfrta.   April  20, 1891.) 

Bakkb  —  Collections  —  QAiutifiHMBNT —  Expbrv 
Tbstiuo:(t— Justices  of  thb  Pbacb-  Instbdc- 

WOS8. 

1.  Generall;  the  payee  of  a  bill  of  exchange, 
by  indorsing  it  (otherwise  In  blank)  "Fordeposlt 
to  the  oredit  of"  himself,  retains  ownership  not 
only  of  the  bill,  but  of  its  proceeds,  until  they 
are  so  deposited.  The  money  realized  by  collect- 
ing the  bill  is,  in  the  hands  of  a  dislntorestttd 
bank,  through  whose  agency  the  oolleotlon  was 
made,  subject  to  gamlsnment  as  SBsots  belong- 
lug  to  such  indofscr. 

2.  Expert  testimony  Is  not  admissible  to  aid 
In  the  interpretation  of  an  indorsement  having  a 
definite  left&l  import,  and  being  expressed  in  terms 
firee  from  ambiguity. 

S.  It  is  settled  law  that  the  presiding  Justice 
la  not  bound  to  charge  the  Jniy  trying  an  appeal 
In  a  Justice's  court. 
(SylUttma  by  the  Court.) 

Error  from  superior  court,  Blbh county ; 
Miller,  Judge. 
M.  R.  Freeman,  by  C.  L.  Bartlett,  for 

filalntllt  In  error.  Bacon  d  ButbeiiiirU, 
or  defendant  In  error. 

Blecklky.  O.  J.  1.  An  Indorsement  for 
collection,  or  the  like,  is  not  a  contract  of 
Indorsement,  but  the  creation  of  a  power; 
the  Indorsee  being  a  mere  agent  to  receive 
or  enforce  payment  for  the  Indorser's  use. 
Central  R.  Co.  V.  FIrKt  Nat.  Bank,  78  Ga. 
8ii3;  Tied.  Com.  Paper,  §268;  1  Daniel, 


Neg.  Inst.  §§  fi98,  698d;  2  Rand.  Com.  Pa- 
per, §§  727.  1009;  T  Morse,  Banks,  §  217; 
2  Morse,  Banks.  §§  583.  693;  Bolles.  Banks, 
§§  220.  3H4e  et  seq.;  Benj.  Chalm.  BHIe.  (2d 
Amer.  Ed.)  132;  Bank  v.  Armstrong,  39 
Fed.  Rep.  6S4;  Bank  v.  Hnbbcll.  117  N.  Y. 
884,  22  N.  E.  Rep.  1031.  A  suit  is  not  naaln- 
talnable  by  the  Indorsee  against  the  In- 
dorser.  White  t.  Bank.  102  U.  S.  658.  And 
see  Lee  v.  Bank ,  1  Bond,  387.  To  sue  oth- 
er parties  In  order  to  enforce  payment  Is 
deemed  within  the  del^ated  power  of  the 
agent;  and  by  reason  of  the  great  favor 
shown  by  the  law  ta  commercial  paper 
the  restricted  Indorsee  Is  aUowed  In  some 
Jurisdictions  to  sue  In  his  own  name.  Wil- 
son v.  Tolaon,  79  Ga.  137;i  Boyd  t.  Cor- 
bltt,  87  Mich.  52;  2  Rand.  Com.  Paper,  { 
726;  BenJ  Chalm.  Bills,  (2  Amer.  Ed.)  133, 
149.  The  maker  of  a  restricted  Indorse- 
ment can  follow  the  bill  or  Its  proceeds 
over  any  number  of  subsequent  Indorse- 
ments, the  terms  of  bis  Indorsement  being 
notice  of  his  title.  Elementary  works 
cited  supra:  First  Nat.  Bank  v.  Reno  Co. 
Bank,8Fed.Kep.257;  Bank  of  theMetrop- 
olls  V.  First  Nat.  Bank,  19  Fed.  Rep.  301 ; 
First  Nat.  Bank  v.  Bank  of  Monroe,  33 
Fed.  Rep.  408;  In  re  Armstrong.  Id.  405; 
Bank  v.  Hamilton,  42  Fed.  Rep.  880.  The 
last  case  Is  criticised  from  the  stand-point 
of  bankers,  huh  only  with  reference  tu 
transmitting  the  proceeds  of  collection 
from  the  collecting  hank  to  the  Intermedi- 
ary through  whom  the  bill  was  received. 
The  expertopinion  seems  to  be  that  trans- 
mission according  to  custom,  by  cor- 
respondence, and  proper  entries  of  debit 
and  credit  founded  thereon,  the  entries  be- 
ing made  after  collection,  will  serve  com- 
mercially, and  therefore  legally,  as  the 
equivalent  of  paying  over  the  money,  or 
forwarding  It  by  mall  or  express ;  and, 
consequently,  that  transmission  by  such 
entrira,  each  hank  makinpr  the  appropriate 
entry  for  ItKelf,  wlli  discharge  the  collect- 
ing bank.  See  45  Bank.  Mag.  241;  4  Bank. 
Law  J.  8.  Tbe  learned  United  States  cir* 
cult  Judge  who  decided  the  case  which  1b 
thus  criticised  took  a  different  view.  The 
bill  of  exchange  upon  which  the  question 
in  the  present  case  arises  waa  drawn  at 
Kansas  City,  Mo.,  by  S.  A.  Brown  &  Co. 
upon  F.  A.  Boss,  ageut  Central  Railroad, 
Macon, Ga.,  payable  at  sight  to  their  own 
order.  It  was  Indorsed  by  them  thus: 
"  For  deposit  to  the  credit  of  S.  A .  Brown 
ft  Co."  Following  this  Indorsement  waa 
another  In  these  terms:  "Pay  Exchange 
Bank,  or  order,  for  collection  account 
of  National  Bank  of  KansasClty.  M.  ANn- 
MON,  Cashier."  The  hill,  after  Its  receipt 
for  collection  under  the  latter  Indorse- 
ment, was  paid  to  the  Exchange  Bank  at 
Macon,  and  thereupon,  while  that  bank 
had  poRsesalon  of  the  money,  a  gramlsh- 
ment,  issued  at  the  Instance  of  Freeman 
as  a  creditor  of  S.  A.  Brown  ft  Co.,  the 
drawers  and  payees  of  the  bill,  was  served 
upon  It.  No  facts  are  In  evidence  as  to 
the  actual  ownership  of  the  money  at  the 
time  the  garnishment  was  served  except 
the  bill  Itself  and  the  Indorsement  thereon. 
The  legal  Import  of  the  first  Indorsement 
—that  of  B.  A.  Brown  ft  Co.—Mng  that 
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tbe  ownerahlp  of  the  bill  was  retained  by 
them, the  terms  of  the  secoDd  indonemeat 
—that  made  by  the  cashier  of  theNatlunal 
Bank  of  Eanaus  City— are  of  no  coo  se- 
quence. As  the  iodorHenients  stand,  there 
is  no  express  link  of  connection  between 
them,  no  written  link  nanjing  or  constl- 
tutius  tbe  National  Bank  of  Kansas  City 
a  holder  of  the  bill  tor  any  purpose  what- 
ever. Bat.  In  virtue  of  belni^  an  actual 
holder,  that  bank  would  have  tbe  riffh  t  to 
fill  np  tbe  flnat  Indorsement  so  as  to  make 
it  read  thus:  "Fay  to  the  National  Bank 
o[  KanKas  City*  or  order,  for  deposit  to 
the  credit  of  S.  A.  Brown  ft  Co/'  Ttiere 
iiilf^bt  b«  otiier  terms  in  which  the  full  in- 
dorsement wliich  that  bank  would  he  au- 
thorlaed  to  supply  could  be  expressed; 
hut.  on  the  state  ut  facts  before  us.  that 
liank  would  have  no  auttiorlty  to  insert 
any  terms  which  would  vary  substan- 
tially tbe  le^al  Import  of  tlie  original  In- 
doruement,  or  render  it  other  Chan  a  re- 
strictivR  Indorsement  confining  ownerahlp 
of  the  bill  and  Its  proceeds  to  ^  A.  Brown 
A  Co.  L«e  V.  Bank.  1  Bond,  387.  The 
proceeds  would  be  impressed  with  this 
ownership  until  they  were  actually  so  de- 
ptisited.  The  garnishment  fastened  upon 
them  before  this  did  or  could  take  place* 
for  the  money  was  in  the  hands  of  the  col- 
lecting bank,  the  Exchange  Bank  of  Ma- 
con, when  the  gamliiAment  was  served. 
Thf>  agency  created  by  tbe  owners  of  the 
bill  by  means  of  tlielr  Indorsement  hadnot 
b«>en  fully  executed.  The  Kansas  City 
bank  was  still  the  immediate  agiHit  under 
them,  and  the  Macon  bank  was  a  sub> 
Hgent  under  it.  Tbe  latter  held  the  money 
as  a  bailee  for  the  ultimate  aae  and  benefit 
of  tbe  owners.  It  could  disclinrge  itself 
by  transmitting  to  the  Kansas  City  bank 
at  any  time  b^ore  the  garnishment  was 
servedi  bat  could  not  do  so  after  each 
service,  tbe  fund  being  then  in  gremio 
lefiiti,  Tliere  being  In  evidence  no  facts  ex- 
trinsic to  tbe  bill  Itself  and  its  indorse- 
mt*ata  to  throw  light  upon  the  question 
of  title,  we  are  not  to  be  understood  as 
holding  that  such  facts  might  not  exert  a 
controlling  Influence  on  the  question.  In- 
deed, there  Is  authority  for  giving  tliem 
such  effect  when  duly  proved.  A  deposit 
of  paper  in  bank  by  a  customer,  he  Indors- 
ing it,  "Fordeposit,"  may  operate  to 
clothe  the  bank  with  title  under  certfiia 
circumstances.  Bank  v.Miller,77  Ala.l6S; 
3  Morse.  Banks,  §  £77.  But  the  general 
rule. is  that  by  a  restrictive  Indorsement 
tbe  depositor  retains  the  title.  BoUes, 
Banks,  fi  230. 

2.  Tlie  indorsement  to  be  construed  be- 
%ng  free  from  amMguity,  and  having  aclear 
and  definite  legal  meaning,  expert  testJ- 
mony  to  aid  In  Its  interpretation  was  not 
admissible.  The  duty  of  constrnlng  such 
an  Indorsement,  by  ita  own  terms  aad 
without  tbeopinlonof  witnesses, devolves 
opon  the  court,  or  apon  tht^  Jury,  the  ease 
heiniE  on  appeal  in  a  justice's  court.  Mr. 
CablnisR,  the  cashier  of  the  l)ank  gar- 
ciMhe<1,  deposed  to  no  fact  which  actually 
transpired  fn  relation  to  this  particular 
fndor»«eroent,  but  only  gave  bis  opinion, 
founded  upon  his  expert  knowledge,  as  to 
what  had  probably  transpired  between 
the  Kansas  City  bank  and  the  payees  ol 
T.i;js.E.no.5 — 11 


tbe  biU,  and  as  to  tbe  legal  effect  of  aueli 
an  indorsement.  His  opinion  was  wholly 
irrelevant  and  Inadmissible.  But,  as  no 
ground  of  objertlon  to  his  evidence  Is  stat^ 
(^i  in  the  petition  fur  certiorari,  we  cannot 
say  that  the  superior  court  ought  to  have 
sustained  the  ceitiorarl  because  of  this 
error  committed  by  the  iuetloe's  court. 

3.  That  it  Is  not  the  legal  duty  of  the 
jnstice  ol  tbe  peace  presiding  over  a  Jury 
trial  in  his  court  to  Instruct  the  Jury  as 
to  the  law  of  the  case  has  been  heretofore 
ruled  more  than  once.  Johnson  v,  Neims. 
21  Ga.  1!)2;  Adams  v.  Clark,  U  Qa.  648.  ' 
Bendhelm  v.  Baldwin.  73  Ga.  5M.  But, 
Inasmuch  as  the  Jury,  under  the  evidence 
before  them,  erred  in  finding  in  favor  of 
tiie  garnishee,  the  certforarf  should  have 
been  sustained  tor  that  reason,  and  the 
saperior  court  «Ted  In  not  sustatninB  It. 

Jodgment  reversed. 


Jaoobv  v.  Kibslino  et  al. 
{Supreme  Court  of  Qcorgia.  Man^  16, 1891.) 
Appoixtment  of  Receitbb. 
Wbere  a  Jud^appointedaB  reoeiver  ol  the 
assets  of  an  insolveot  firm  a  fit  and  proper  per- 
son, who  was  the  choice  of  a  lorf^  majority,  In 
amount  and  number,  of  the  creditors,  and  no 
ffood  reasou  appeared  wbr  he  should  have  sp- 
pointed  another  person  at  the  instance  of  a  single 
creditor,  whose  claim  against  the  flna  was  oom- 
paratWelj  small,  sach  action  of  the  Judge  was 
manifestly  proper,  and  will  not  be  disturbed. 
{SyUaiius  by/  Lvmpkln,  J.) 

Error  from  superior  court,  Cbathsro 

county;  Fai,ugant,  Judge. 

t'h»8.  y.  West,  for  plalntlll  hi  error. 
Denmark,  Aftama  &  Adamn  and  Garrard 
&  Mehtrlm,  for  defendant  in  error. 

Judgment  affirmed. 


Jones  v.  Gotten. 

(Supreme  Court  of  North  Carolina.   April  98, 
1891.) 

Appbai.  Rt  Habeas  Cospdb  FaooBSDme— CusTonv 
or  Ghildben— Iksanitt  afteb  JonoicaiTT— Kb- 
MAITDlNa  Causb. 

Where,  on  appeal  from  s  writ  of  habeaa 
corpus,  f^ranted  by  the  superior  oourt,  awarding 
to  a  mother  the  possession  of  her  minor  children, 
it  appears  that  sho  has  since  booome  Insaae  ana 
has  been  conuuitted  to  the  Insauo  anylum,  the 
case  will  be  remaaded,  nnder  Ck>de  N.  0.  $  O&i, 
providing  that  ft  case  may  be  remanded  for  fur^ 
ther  proceedinga,  "whraever  it  sliaU  appear  neo- 
essary  for  the  purposes  of  Justloe. " 

Appealfromsuperiorconrt,  Craven  eonn- 
ty:  WoMACK,  Jutlfce. 

This  is  a  proceeding  in  which  the  plain- 
tiff applied  for  a  writ  of  hubeaa  eorpaa  to 
obtain  possession  of  three  of  her  minor 
children  named,  alleged  to  be  In  the  po>i- 
session  of  the  defendant.  The  writ  was 
issued  and  served,  and  return  thereof 
made.  At  the  iiearingof  the  matter  the 
court  gave  Judgment  that  the  children  be 
dtdiveivd  to  the  plaintiff,  whereupon  the 
defendant  appealed  to  this  court,  as  al- 
lowed by  the  statute  (Code,  §  1^)  in 
such  cases.  It  appears  at  this  term  that 
since  the  app»il  was  taken  tbe  plaintiff 
has  become  Insane,  and  has  been  commit- 
ted to  and  is  now  in  the  appropriate  in- 
sane asylum.  The  counsel  for  the  delend* 
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ant  asks  tbe  court  to  make  such  disposi- 
tion of  the  Rppeul  SB  It  may  deem  appro- 
priate and  proper,  C-ode  N.  C.  §  985,  pro- 
vides that  the  supreme  court  shall  have 
power,  "  whenevar  it  shall  appear  oeces- 
sary  for  the  purposes  of  justire,  to  allow 
and  direct  tbe  taking  of  further  testimony 
tn  any  case  which  may  be  pending  In  said 
court,  onder  such  rules  as  may  be  pre- 
scribed, or  tbecourt  may  remand  the  case, 
to  the  Intunt  that  amendments  may  be 
made,  farther  testimony  taken,  or  other 
proceedings  had  In  the  court  beluw," 
C.  R.  Taomas,  for  appellant. 

MRRmMoy,C.  J .,  (after  stattofftliefHcts.) 
We  are  of  opinion  that  the  case  moat  be 
remanded  to  the  Judge  now  riding  the  sec- 
ond Judicial  district,  to  the  end  that  he 
shall  have  and  take  Jurisdiction  of  and 
take  such  further  action  In  the  matter  as 
the  condition  of  the  children  mentioned 
and  the  circumstances  of  the  case  may 
warant  and  require,  according  to  law. 
Soch  proceedings  and  matters  are  largely 
Bnmmai7  in  their  nature,  and  may  be  con- 
ducted In  the  sound  discretion  of  the  t>onrt 
in  such  way  as.  in  view  of  the  variant 
clrcumstanceB  of  the  case,  will  promote 
tho  ends  of  Justice,  secure  the  rights  of 
parties,  and  afford  adequate  protection  to 
the  children  whose  custody  may  be  in 
queetion.  The  statute  (Code.  §  i)05)  con- 
templates that,  with  a  view  to  Justice,  a 
case  may  l>e  remanded.  The  other  statute 
(Code,  5  1661)  confers  upon  the  court  be- 
low very  large  powers,  to  "promote  the 
Interest  and  welfare  of  the  chtldreu. " 
Holley  V.  Hollev,  ^  N.  C.  229.  1  S.  E.  Rep. 
553;  Knott  v.  Taylor,  96  N.  55.S,  2  S.  E. 
Bep.  <i80.   Let  the  case  be  so  remanded. 

It  is  so  ordered. 


EDI.ISS  v.  McADAlfS. 

(Supreme  Court  of  North  Carolina.  April  88, 

1891.  > 

Deeds — DsBCBiPnoif — Etidrscb — ^Bxceftiohb — 

BOUHDARIEB. 

*  1,  A  descrlpUon  ai  land  la  a  deed  as  "the 
Sellars  Tract"  is  not  too  vague  to  admit  of  evi- 
dence ri{fitn^«  of  its  location,  for  tbe  purpose  of 
establishing  a  corner. 

2.  Where  a  deed  descriljes  land  as  "all  their 
land  lying  t>etnecn  Haw  river  and  Stony  creek, 
np  to  the  line  of"  H.,  and  refers  to  the  title  pa- 
pers, evidence  aliunde  is  admissible  to  identify 
the  land. 

S.  It  is  competent  to  establish  the  lines  and 
courses  of  a  tract  of  land  by  showing  where  the 
surveyor  actually  ran  when  making  the  bound- 
aries at  the  Instance  of  the  parties  to  the  conv^- 
anoe,  and  with  a  view  to  Its  execntlon. 

4.  A  Junior  deed  is  not  admissible  as  evi- 
dence to  locate  the  corner  of  land  conveyed  by  an 
older  deed. 

5.  An  exception  to  the  suOiciency  of  evidence 
to  identify  laud  described  in  a  deed  cannot  be 
raised  tor  the  first  time  on  appeal. 

This  was  H  civil  action  brought  to  re- 
cover damage  for  trespass  and  Involving 
title,  tried  at  fall  term,  1890,  of  the  supe- 
rior court  of  Alamance  connty,  before 
MacKaf:,  J.  The  descriptions  contained 
in  the  dmis  oOered  by  the  plaintiff  to 
uhow  title  are  set  forth  In  thLM>pInioii. 
The  defendant  contended  that  the  deeds 
were  void  for  uncertainty  in  all  of  the  de- 
acriptloua.  It  wosudmltteU  that  defendant 


owned  the  land  adjoining  this  tract;  an^, 
while  the  plalntllt  was  required  to  prove 
his  title,  the  main  contention  between  the 
parties  was  as  to  the  location  of  their  ad< 
Joining  lines,  as  wilt  appear  by  the  plat  at- 
tached. Pielntlff  also  offered  a  deed  from 
D.  W.  Huffman  and  wife  to  defendant  for 
105  acres,  8th  of  April.  1870.  and  another 
deed  from  same  to  same  for  100  acres, 
more  or  less,  Slst  March,  1874,  and  a 
grant  to  William  Mebane  fur  4O0  acres, 
March,  1795.  and  a  deed  from  John  Huff- 
man to  Daniel  Huffman  In  1808,  and  much 
testimony  as  to  the  location  of  defend- 
ant's land,  for  tbe  purpose  of  establishing 
asafact  that  the  defendant's  land  stopped 
at  X  on  the  plat  and  not  at  Y,  as  claimed 
by  defendant.  The  defendant,  during  tbe 
cross-examination  of  one  of  plaintiff's  wit- 
nesses, offered  a  grant  to  BenJ.  Rainy, 
1799;  and  a  deed  from  BenJ.  Rainy  to  NelD 
B.  Rose.  1807;  and  a  deed  from  William 
Mebane  to  Jos.  Murray.  1799;  and  a  deed 
from  Wra.  Mebune  to  Thos.  Cole.  1796; 
and  a  deed  from  Tliomas  Cole  to  John 
Huffman,  1797;  and  a  deed  from  John 
Huffman  to  Daniel  Huffman,  1808;  and 
the  will  of  Daniel  Huffman,  devising  to 
John  Huffman  the  same  land, and  ttaetwo 
deeds  offennl  by  plaintiff  by  Huffman  to 
McAdams, — all  of  these  for  the  purpose  of 
locating  defendant's  land.  John  J.  Troi- 
Ilnger  was  examined  as  a  witness  by 
plaintiff  for  the  purpose  of  locating  de- 
fendant's 8.  W.  corner  at  X,  Instead  of  at 
Y,  and  testified  that  at  one  time  ha  had 
owned  the  land  lying  to  the  went  of  the 
defendant;  that  he  understood  that  Sel- 
lars' land  Joined  his,  (witness';)  that  Jeff- 
ries now  owns  the  land  which  witness 
formerly  owned ;  that  Jeffries'  corner  Is 
the  same  as  witness' corner  was,  thougli 
wltnebB  does  not  know  where  Jeffries 
claims  to;  that  Jeffries  bought  from  the 
H  olts  the  land  witness  owned,  no  more  ami 
no  less, — all  that  witness  owned  was  con- 
veyed to  Holt.  Defendant  then  proposed 
to  offer  a  deed  from  Holt  to  Jeffries,  in 
1887. to  locate  this  corner.  Objected  to  by 
the  plaintiff  upon  tbe  ground  that  tMn 
deed  was  Junior  to  plHlntlff's  deed,  and 
could  notbe offered  toiocatean  older  tract. 
Objectlonsuetalned.  Defendant  excepted. 
After  much  evidence  on  both  sides,  the  de- 
fendantoffered  adecd  from  Murray, sheriff, 
to  £.  M.  Holt  for  the  Jeffries  land,  10th  of 
January,  1S72,  for  tbe  purpose  of  locating 
the  Jeffries  corner  a  t  Y,  and  by  this  means 
locatedefendant'scomerat Y.  Defendant's 
deed  for  this  tract  was  dated  1870.  Plaintiff 
objected,  because  an  older  deed  cannot  be 
located  by  a  Junior.  Objection  sustained. 
Defendant  excepted.  The  Jury  found  the 
IssueH  in  favor  of  the  plaintiff,  a.s  will  ap- 
pear by  the  record.  Rule  for  new  trial  foi 
errors  alleged.  Rule  discharged  .ludg- 
ment  for  plaintiff.  Defendant  appealed  to 
the  supreme  court. 

F.  H.  Wliltaker,  L.  M.  Scott,  and  TV'.  H. 
CarroU,  tor  appellant.  J.  A.  Long,  for  ap- 
pellee. 

Avert,  J.,  [after  stating  the  facts  as 
above.)  The  plaintiff  offered  two  deeds, 
—  the  first  from  A.  Murray  and  wife  to  the 
Falls  of  Neuse  Manufacturing  Company: 
and  the  second  from  W.  J.  Murray  and 
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wife  to  ttae  Bame  company.  Thedefeud- 
ADt  objectfld  to  the  Introduction  of  botta, 
CD  the  sroQna  that  the  deecriptlve  clanaes 
were  too  ragoe  to  admit  of  explanation 
by  extrinsic  erldenee.  The  descriptions 
were,  respect! rely,  in  the  following  words : 
First.  "A  tract  of  land  In  Alamance  coun- 
ty, state  of  North  Carolina,  adjoining  the 
lands  of  John  Staley,  David  Stali>y,  und 
Joseph  McAdams,  known  as  the  'Uellars 
Tract,*  Bobjeet  to  whatever  rights  the 
widow  Bellars  may  have  In  It,  containing 
onebUDdred  and  forty  acres  more  or  letts. 
Second.  Seven  tracts  or  Interests  in  seven 
tracts  conveyed  by  one  deed  as  follows: 
**The  following  tracts  of  land  In  Alamance 
coonty,  state  of  North  Carolina,  their 
dwelUng-hoDse.  and  the  land  on  which  the 
same  Is  eitnated,  containing  abont  eight 
acrea  more  or  less,  adjoining  Big  Falls 
water-power  lands,  and  the  lands  hereto- 
fore owned  by  Albert  Murray,  being  the 
plare  on  which  wtf  now  reside.  For  a 
more  apeclflc  description  reference  Is  made 
to  our  title  papers.  Also  oor  undivided 
half  ol  the  following  lands  sltoate  In  said 
cunnty  of  Alamance,  to- wit:  (1)  The  John 
Dixon  tract,  containing  about  one  hnn- 
dred  and  thirty  acres,  more  or  less,  ad- 
joining the  lands  of  Austin  Isley,  Jesse 
K'PPy*  J«8M  Orant,  and  others.  (2)  The 
Long  tract, containing  abontone  hundred 
and  ten  acres,  more  or  leoa.  situated  on 
the  east  side  of  Haw  river,  adjoining  the 
lands  of  W.  T.  Wilkins,  Mrs.  Kirkpatrlck, 
and  otiiera.  (S)  The  Sellers  tract,  con- 
taining about  one  hnndred  and  sixteen 
acres,  more  or  less,  situated  on  the  south* 
west  aide  of  Haw  river,  adjoining  the 
lands  of  Joseph  McAdams,  John  Staley, 
and  others.  (4)  The  Staley  tract,  con- 
taining twenty-seven  acres,  more  or  less, 
adjolDlng  the  lauds  of  Mebane  Morrow, 
Joseph  McAdams,  and  others.  Tracts 
namber  three  and  foor  above  named  are 
Bobjert  to  the  dower  rlghtis.  If  any,  which 
the  wldow.Naucy  Sellers,  may  have  there- 
in. (5)  A  tract  containing  about  six 
acres,  called  '  Morrow  Tract,'  for  which 
an  exchange  was  made  with  Mebane  Mor- 
row. (6)  And  also  their  Interest,  being  a 
half  Interest,  In  all  their  lands  lying  be- 
tween Haw  river  and  Stony  creek  op  to 
tbe  line  of  J.  H.  and  W.  £.  Holt  &  Co.,  in- 
cluding the  Big  Falls  water-power  and 
mills,  and  all  the  rishts,  privileges,  and 
appurtenances  thereto  betonginK.  which 
lands  were  heretofore  owned  by  \V.  J.  and 
A.  Murray,  as  partners  and  tenants  in 
common,  and  also  all  of  the  rights,  priv- 
UescB.  and  interests  of  said  W.  J.  Murray, 
whether  as  copartners  or  tenants  In  com- 
mon or  in  his  own  right,  In  and  to  the  bed 
of  Haw  river  and  Stony  creek,  or  either  of 
tbeci,  and  the  waters  thereof.  For  a 
more  partlcnlar  description  of  tracts  one, 
two,  three,  four,  five,  and  six  reference  is 
hereby  made  to  the  title  papers  therefor 
to  W.  J.  Murray  and  W.  J.  and  A.  Mur- 
ray. "  Ttae  descriptive  words,  "  known  as 
tbe  '  Bellars  Tract.'  **  (omitting  ob  surplus- 
the  residue  of  the  description.)  pointed 
with  sufficient  certainty  to  possible  proof 
of  the  existence  and  location  of  a  body  of 
land  which,  according  to  general  reputa- 
tion* WAS  so  designated,  and  rendered 
parol  prool  competent  to  fit  it  to  tbe 


thing.  Henley  V.  Wllson.SlN.  C.405;  Smith 
V.  IjOW,  2  Ired.  457.  In  the  cose  last  cited 
Chief  Justice  Buffin  says  that  by  the  de- 
scription **  Mount  Temon.  the  late  resi- 
dence of  General  Washington, "  the  place 
referred  to  is  better  known  than  by  set- 
ting forth  the  metes  and  bounds  of  the 
tract  on  which  his  dwelling-houae  was  lo- 
cated. A  reference  to  the  title  papers  of 
the  grantors  In  the  other  deed  from  Will- 
lam  J.  Murray  and  wife  Is  equivalent  to 
Incorporating  the  full  descriptions  set 
forth  in  the  papers  refen-ed  to  Into  the  for- 
mer deed,  and  of  course  made  the  convey- 
ance meutlotied,  together  with  competent 
evidence  to  locate  the  land  aliened  by 
them,  competent.  Everltt  v.  Thomas,  1 
Ired.  262.  It  is  nnneceesary,  in  order  to 
settle  the  question  of  law  whether  this 
part  of  the  deed  is  void  for  vagueness, 
that  we  should  go  further,  ond  pass  upon 
the  sufflciency  of  the  additional  designa- 
tions as  "their  dwelliug-huuse  and  tbe 
land  on  which  the  same  is  situated, "  etc., 
or  the  place  on  which  we  now  reside. 
Carson  v.  Bay.  7  Jones,  (N.  C.)  610;  Mar- 
dock  T.  Audenion.  4  Jones,  Eq.  77.  The 
descriptive  vrords,  "  the  John  Dixon 
tract."  "the  Long  tract,"  "the  Seliars 
tract,"  and  the  "Staley  tract,"  used  in 
the  second  deed,  were  sufficient  to  point 
to  proof  aliande  that  these  distinct  bodies 
ol  land  were  generally  known  by  such 
deaignAtlon.  Smith  v.  Low,  supra;  Scull 
V.  Pruden,  92  N.  C.  168;  Henley  v.  Wilson, 
supra.  Evidence  was  unquestionably  ad> 
misBiblenot  only  to  show  the  location  of 
the  tract  "called  the  'Morrow  Tract,'" 
but  to  identify  the  boondaries  by  a  deed 
of  exchange  from  Mebane  Morrow,  and  to 
consider  such  metes  and  bounds  as  if  they 
were  Incorporated  into  tbe  descriptive 
clause  of  the  deed  from  W.  J.  Murray  and 
wife.  Henley  v.  Wilson, supra;  Everitt  v. 
Thomas,  supra.  The  description  num- 
bered 6,  Is  not  too  Indefinite,  because  It 
was  competent  for  the  plaintiff  under  its 
terms  to  iduntily  the  land  as  lying  be- 
tween Haw  river  and  Stony  creek,  and  ex- 
tending up  to  the  lines  of  J.  H.  and  W.  E. 
Holt  &  Co.,  so  as  to  include  the  Big  Falls 
water-power.  Horton  v.  Cook,  I  Jones. 
Eq.  270.  The  further  designation  of  the 
land  as  that  "owned  by  W.  J,  Mnrray  and 
A.  Murray,  as  partners  and  tenants  in 
common, "  together  with  the  reference  to 
title  papers,  which  follows  and  applies  to 
all  of  the  tracts  numbered  from  1  to  6,  opens 
the  door  forthe  admission  of  testimony  to 
Identify  the  land  lying  between  those  riv- 
ers by  written  evidences  tracing  title  to 
the  two  Murrays  as  tenants  in  common. 
It  was  likewise  competent  to  show  title 
as  tenant  in  common  or  sole  seisin  for  the 
bedH  of  Haw  river  and  Stony  creek  In  W. 
J.  Murray,  all  title  and  interests  In  thet^e 
localities  proven  to  have  been  In  him  hav- 
ing passed  by  the  deed  to  tbe  Falls  ol 
Neuse  ('ompany. 

The  Judge  states  that  the  plaintiff  of- 
fered the  testimony  of  several  witnesses, 
tending  to  prove  his  contention  as  to  the 
location  of  the  land  claimed  by  him,  and 
as  to  the  alleged  trespass;  but  this  evi- 
dence is  not  set  fortfi  in  detail  In  the  state- 
ment. The  defendant  did  not  except  la 
tbe  court  below  to  the  sufficiency  of  the 
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whole  of  tbe  testimony  to  go  to  the  Jury 
as  tending  to  fit  any  or  all  of  the  de8cri[>< 
tloiis  to  the  land  claimed  by  the  plaiutiH, 
and  to  ataow  It  to  be  identical  with  that 
described  in  the  complaint.  We  cannot, 
therefore,  consider  the  exception  raised 
here  for  tbe  Qrst  time  that  the  evidence 
was  uot  iQ  fact  HufHcient  to  locate  the 
land.  With  notice  of  such  an  aasignment 
ol  error  we  nasuine  that  tbejudfiee  wonld 
have  sent  up  much  additional  testimony 
bearing  upon  this  question.  McKinnon  r. 
Morrison.  104  N.  C.  357, 10  S.  E.  Rep.  513. 

We  find  in  the  brief  of  the  defendant 
some  statements  in  coufllct  with  thoae  In 
th°  case  on  appeal  and  much  addenda,  to 
the  record,  which  ol  coarse  we  cannotcon- 
elder.  The  case  on  appeal  states  that  the 
defendant  purposed  to  offer  a  deed  from 
Holt  to  Jeffries,  dated  in  1887,  to  locate 
his  south-west  comer,  and  not,  as  con- 
tended by  defendant,  simply  to  contra- 
dict TrolliiiKer.  It  la  competent  to  estab- 
lish the  Hues  and  courses  of  a  tract  of  land 
by  showing  where  the  surveyor  actually 
ran  when  making  the  boundaries  at  the 
Instance  of  the  parties  to  the  conveyance, 
and  with  a  view  to  its  execution,  aa  It  is 
to  locate  a  patent  by  showing  marks,  cor- 
responding In  age  and  course  with  the 
calls  of  the  deed,  upon  a  line  of  trees,  In- 
gram V.  Colson,  3  Dev.  520;  Topping  v. 
Sadler.  5  Jones,  (N.  C.)  357;  Roberts  v. 
Preston,  100  H.  C.  248,  6  S.  R.  Rep.  574. 
But  tbe  Junior  deed  from  Holt  to  Jeffries 
(dated  in  18S7)  was  uot  competent  as  evi- 
dence to  locate  tbe  corner  of  the  deed 
previously  made  to  the  plaintiff.  Sasaer 
V.  Herring,  3  Dev.  340.  The  objection  of 
the  plaintiff  is  based  upon  tlie  ground  of 
incompetency  as  evidence  of  the  location 
of  the  corner  of  an  older  deed.  It  is  too 
late  to  set  np  other  grounds  of  exception 
In  this  court.  There  is  no  error  in  either 
of  the  rulings  of  the  conrt  excepted  to,  and 
tbe  Judgment  must  be  affirmed. 


Dover  et  ux.  v.  Rhba. 

(Swpreme  Court  of  Nnrth  CaroUna.  April  28, 
1891.) 

Paboi.  Tbusts— Btattttb  of  Fuuds— SubeoSa- 

TIOS. 

1.  Flaintlfl'B  fattier  conveyed  land  to  defend- 
ant upon  a  parol  trust  to  pay  certain  Jadements, 
which  were  afterward  discbarged  with  tbe  pro- 
ceeds of  other  land,  which  the  father  bad  in- 
tended to  convey  to  plaintiff,  with  the  under- 
standing with  defendant  that  he  should  convey 
the  land  held  in  trust  by  him  to  plalntiir.  Held. 
that  a  trust  in  the  land  conveyed  to  defendant 
reaalted  to  plaintiff's  father,  and  went  to  his 
heirs.  There  being  no  transfer  of  the  le^l  title 
contemporaneous  with  the  parol  understanding 
that  defendant  should  convey  to  plaintiff,  no  trast 
resulted  in  her  favor. 

S.  The  understanding  between  plaintiff's 
father  and  defendant,  aa  an  agrcemeut  to  con- 
vey to  plaintiff,  not  being  in  writing,  was  void 
nnder  the  statute  of  frauds. 

8.  Plaintiff  is  not  entitled  to  the  land  by  way 
of  SDbrogation,  since  she  had  no  interest  in  the 
land  intended  for  her. 

This  was  acivll  action  tried  before  Phil- 
ips, J.,  and  a  Jury,  at  fall  term,  ISOO,  nf 
the  superior  court  of  Madison  county. 
The  purpose  of  the  action  was  to  declare 
the  defendant  a  trustee  for  the  benefit  of 


the  plaintiff  Polly  as  to  a  certain  tract  of 

land  described  In  theconiplaint.  Tbe  only 
issue  submitted  to  the  jury  was  as  fol- 
lows: "Does  H.  R.  Rhea  hold  thelund  un- 
der a  parol  agreement  to  convey  to  Polly 
Dover?"   It  was  in  evidence  that  J.  Lt. 
Rhea,  the  lather  of  the  feme  plaintiff  and 
defendant,  conveyed  the  said  land  (it  be- 
ing known  aa  tbe ** Arrington  Tract")  to 
bis  son  N.  L.  Rhea  by  deed  absolute,  upon 
a  parol  trust  to  sell  the  same,  a  nd  pay  cei^ 
tain  Judgments  which  had  been  obtained 
against  the  said  J.  L.  Rhea  by  one  Flash- 
er, and  also  certain  costs,  etc. ;  that  said 
N.  L.  Rhea,  with  the  consent  of  his  father, 
conveyed  to  the  defendant  by  deed  abso- 
lute, upon  similar  parol  trusts,  all  of  said 
tract  except  12  acres,  wbtcb  he  had  sold 
to  one  Hensley,  and  substitnttng  for  said 
12  acres  25  acres  of  other  land,  which  bis 
fatlier  had  pi'eviously  given  him ;  that 
there  was  an  express  agreement  ttiat  the 
defendant  should  lioM  all  of  said  land 
upon  the  trusts  above  mentioned.  It 
was  also  in  evidence  that  said  J.  L..  Rhea 
bad  divided  all  of  bis  land  (except  that 
above  mentioned)  among  bis  children, 
and  conveyed  to  them,  except  a  tract  In- 
tended for  Polly ;  that  afterwards,  being 
pressed  upon  the  Judgments,  and  being 
unable  to  sell  the  land  conveyed  In  trust, 
and  there  being  an  offer  tor  the  tract  in- 
tended for  Polly,  J.  L.  Kbea  sold  and  cuu- 
veyed  the  same  to  W.  S.  Bbea  for  ^400, 
and  that  tbis  was  done  npon  an  under- 
standing   with   the  defendant  that  be 
would  convey  tbe  land  be  held  in  trust  to 
said  Polly   whenever  nhe  called   for  a 
deed.   It  was  also  In  evidence  that  de- 
fendant took  the  money,  and  paid  off  and 
discbarged  the  said  Judgments,  costs,  etc. 
Tbe  defendant  denied  that  be  took  the 
land  in  question  upon  any  tnut  whaterer, 
cJaimlng  that  be  purchased  tbe  same  lor  a 
valuable  consideration.  He  denies  that 
he  ever  promised  to  convey  the  land  to 
Polly.   There  was  no  evidence  that  Polly 
was  ever  In  possession  of  the  tract  eet 
apart  and  intended  for  her,  nor  was  it 
ever  con veywl  to  her.   The  Flasher  judg- 
ments were  against  J.  L.  Rhea  as  princi- 
pal, and  tbe  defmdant  as  bis  surety.  Tbe 
defendant  objected  to  evidence  as  to  bis 
declaration  that  he  would  convey  ttaeland 
to  Polly,  claiming  that  it  was  Inhibited 
by  the  statute  of  fwiads.   It  was  admit- 
ted, and  he  excepted.   The  court,  after 
stating  the  contention  of  the  parties,  etc., 
charged  as  follows:  "If  npon  tbe  whole 
evidence  It  is  shown  to  tbe  satlsfactton  of 
the  jury  that  J.  L.  Rhea,  in  the  division 
of  his  lands  among  his  children,  set  apart 
a  tract  which  he  intended  for  hladaoghter 
Polly,  and  also  set  apart  a  tract,  to  be 
sold  to  pay  ott  thejudgments against  blm. 
which  he  conveyed  to  his  son  N.  L.  Rhea 
for  that  purpose,  and  with  that  noder- 
standlng,  and  N.  Li.  Rhea,  while  holding 
the   same   for  that  purpose,  conveyed 
twelve  acres  to  Hensley.  and  to  replace 
the  value  of  tbe  twelve  acres  conveyed 
twenty-tlv»  acres  spoken  of  In  the  evi- 
dence, together  with  the  said  tract,  to  his 
brother  H.  R.  Rhea,  with  tbe  consent  ol 
J.  L.  Rhea,  and  H.  R.  Rhea  accepted  the 
said  deed  ^runi  N.  L.  Rbea  for  the  same 
purpose,  and  with  the  same  aaderstand- 
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Idk,  then  he  was  afmply  a  trustee;  audit 
before  H.  B.  Rhea  Bold  the  land  or  paid 
the  Jadfnncnts,  he  agreed  with  J.  L.  Rhea 
that  UJ.  L.  Rhea  would  eonv^  to  W.  8. 
Rhea  the  tract  Inteniled  tor  Hf>ny.  and  let 
Ijtm  take  the  mouey  and  pay  on  the  Jndg- 
mentB,  he  would  hold  the  tract  (Inclnding 
the  tweuty-flve  acres)  which  N.  L.  Rheu 
had  conveyed  to  him  for  Polly,  and  mabe 
fl  deed  to  her  tor  the  Bame,  and  J.  Rhea 
conveyed  the  land  to  W.  S.  Rhea,  and  the 
purt-hase  price  was  paid  to  H.  R.  Rhea, 
then  the  Jury  should  answer  the  ISHDe, 
■ycH;'  otherwise  they  will  answer,  'No.'* 
There  were  several  exceptions  to  the 
charf^,  lint  these  are  annecessary  to  be 
stated  to  a  proper  understanding  of  the 
opHilon.  The  Jury  found  the  issue  sub- 
mitted to  them  hy  the  court,  which  ap- 
pears in  the  record,  for  the  plaintiff.  The 
connsel  tor  the  defendant  then  moved  for 
Jndginent  non  obstante  veredicto.  The 
court  stated  to  coansel  that  a  Judgement 
non  obstuafe  veredicto  was  a  judgment 
rendered  in  favor  of  the  plaintiff  notwitb- 
uttinding  the  verdict  torthe defendant,  and 
that  this  Judgment  was  given  upon  mo- 
tion, which  can  only  be  made  by  the  plain- 
tlir,  and  refnsefl  the  motion  of  the  defend- 
ant's counsel,  to  which  he  excepted.  The 
counsel  for  the  defendant  moveil  that,  not- 
withstanding the  verdict,  as  it  appeared 
that  the  defendant  had  paid  several  hun- 
dred dollars  to  dlBchai^  incnmbraiicesup- 
onthe  land  in  dispute  he  beheld  chargeable 
with  such  sum,  and  that  an  account  be  Or- 
dered to  ascertain  thesame.  Motion  refused 
by  the  coart.  and  the  defendant  except- 
ed. Tbecourtdenled  the  motion  tor  a  new 
trial,  and  gave  Judgment  for  the  plaintiff. 
The  defendant  appealed,  and  gave  notice 
of  appeal  In  open  court,  which  notice  was 

waived,  and  appeal-bond  fixed  at  f  . 

The  following  note  was  appended  by  his 
honor:  "I  sign  and  settle  the  above  as 
the  case  on  appeal  for  the  supreme  court, 
aotleeoftlme  and  place  for  settling  the 
same  being  waived  by  the  pai'tles.  I  send 
op  the  entire  evidence  because  of  the  de- 
fendant's motion  for  Judgment  non  ob' 
Ftnnte  veredicto,  and  his  motion  tor  a  ref- 
erence, and  because  of  the  errors  assigned 
in  his  motion  tor  a  new  trial.  For  these 
reaHODs  T  adopt  the  suggestion  ot  the  de- 
fendant's counsel  to  send  up  all  the  evi- 
dence, that  the  case  and  my  rulings  may 
be  eirarly  seen  and  fully  reviewed  by  the 
supreme  court."  The  Judgment  declared 
that  tliR  plnlntiH  was  the  owner  of  the 
land,  and  tliat.  upon  the  failure  i>f  the  de- 
fendant to  convey  to  her  in  10  days,  the  de- 
cree should  operate  as  passlug  the  title. 
Defendant  appealed. 

W.  H.  MHlone.  for  appellant.  T.  K  Pa- 
tMsoo.  tor  appellees. 

Shrpherd.  J.,  (After  Btatinfir  the  facts 
as  above.  )  There  was  evidence  tending  to 
show  that  J.  L..  Rhea,  In  effect,  conveyed 
the  land  to  the  defendant  upon  a  parol 
trust  to  sell  the  same,  and  apply  the  pro- 
ceeds to  the  satisfaction  and  discharge  of 
the  Judgments  and  costs  mentioned  in  the 
cumplalnt.  Assuming  this  to  be  true,  we 
are  oeffwtbeleflB  unable  to  find  anything 


in  the  record  which  warrants  the  Judg- 
ment of  his  honor  declaring  that  the  de- 
fendant held  the  iand  In  trust  for  the  feme 
plalntm,  and  directing  that  be  execute  a 
conveyance  to  her.  II,  as  contended,  the 
purposes  ot  the  trust  were  etlectuated  by 
the  trustor  with  other  means  fumlsl)ed 
by  him,  it  Is  plain  that  there  was  d  re- 
sulting trust  in  his  favor.  IPeiTy,  Trusts, 
§152.  This  resultingtrust  descended  to  the 
heirs  at  law  of  the  trustor, unless  the  feme 
plaintiff  can  show  that  he  transferred  it 
to  her  in  his  life-time.  It  Is  well  settled 
that,  while  an  express  trust  In  lands  may. 
In  this  state,  be  created  by  a  parol  dec- 
laration, made  contemporaneously  with 
the  transfer  of  the  legal  title,  (PIttraan  v. 
Pittman,107N.  C. — .12  S.  S.  Rep.  61.) 
such  trust  when  created,  together  with 
the  resultant  Interest  of  the  tnitttor,  can 
be  conveyed  only  in  the  same  manner  as 
other  equitable  Interests  in  real  property. 
Patton  V.  Clendenin. 8  Murph.  68;  Holmes 
V.  Holmes,  86  N.  C.  208.  The  question, 
then,  to  be  determined  is  whether  the  re- 
sultant interest  of  J.  L.  Rhea  has  been  ac- 
quired by  ilia  daughter,  the  feme  plaintiff. 
The  said  trustor  bad  another  tract  of 
land  which  he  intended  to  give  hie  daugh- 
ter, but.  Instead  of  conveying  It  to  her, 
he  sold  it,  and  with  the  prr>ceeds  paid  ott 
the  Judgments  and  costs  above  mentioned. 
The  fewe  plaintiff  bad  no  legal  or  equita- 
ble interest  whatever  In  this  land,  and  her 
father  was  at  lUierty  to  dispose  ot  it  as 
he  pleased.  It  Ib  tnie  that  the  defendant 
promised  that,  upon  a  sale  of  the  same 
and  the  payment  ol  the  said  Indebted- 
ness, he  would  convey  the  tract  which  he 
held  to  the  feme  plaintiff;  but,  it  we  con- 
sider this  as  a  mere  agreement  to  couvey, 
it  is  void,  under  the  statute  ot  frauds; 
and,  if  we  treat  it  as  a  declaration  of 
trust,  it  must  likewise  fall,  because  It  is 
not  evidenced  by  any  writing  and  was 
notmade  Inctmnectlon  with  a  conveyance 
of  the  lt«al  titln.  Frey  v.  Ramsonr,  66  N. 
0.  466:  Plttman  Flttman,  supra.  It 
amounted  simply  to  a  parol  agreement  to 
convey  the  land- to  the  Ame  plalntifl,  and 
this,  we  have  seen,  cannot  be  enforced 
where  it  is  denied  by  the  answer.  Holler 
V.  Richards.  102  N.  C.  545,  9  S.  E.  Rep.  460; 
Fortesqup  v.  Crawford,  105  N.  C.  30, 10  S. 
£.  Rep.  910.  It  is  urged,  however,  that 
the  plaintiff  Is  entitled  to  i%llel  by  way  ot 
subrogation  or  byconstructiTetrnst;  but 
this  is  founded  entirely  upon  the  Idea  that 
she  had  some  Interest  In  the  property  sold 
by  her  father,  and,  as  such  wasnotthecase, 
it  is  clear  that  the  position  cannot  be 
maintained.  Her  father  relied  simply  up- 
on tbe  verbal  agreement  ot  the  defendant 
to  convey,  and.  as  the  latter  denies  the 
agreement,  it  must  follow  that  there  was 
error  Inholdlngthat  the  plaintiff  acquired 
the  equitable  title  to  the  land  In  question. 
As  the  case  goes  back  lor  a  new  trial,  we 
think  It  proper  to  say  that  the  other  heirs 
at  law  may  be  made  parties,  and,  if  a  re- 
sulting trust  be  established,  tbe  plalntifl 
may,  upon  partition,  obtain  substantial 
Justice  by  requiring  the  heirs  to  account 
tor  theadvancementamade tothem.  New 
trial. 
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WHITEBBAD  et  al.  T.  WaiTEBURBT. 

taumwM  Court  of  North  Carolina.  Avxil  88, 
1891.) 

Bvrnv  on  ArPBAi^MoBTOAOBs  -•  Furchabb  bt 
UoRTOAGBB — Judicial  Baub — Kbfbbbkcb. 
1.  The  findings  of  fact  by  a  referee,  to  whom 
a  cause  has  been  referred  hy  consent,  will  not  be 
reviewed  on  appeal  if  there  is  any  etrtdenoe  to 
sustain  them,  tboogh  tbe  cause  is  equitable  in  its 
nature. 

a.  A  purchase  bya  mortgagee  at  his  own  sale 
is  not  void,  bat  voidable,  and  becomes  binding 
on  the  mortgagee  when  the  price  is  reasonable, 
and  no  exception  is  taken  by  the  parties  in  in- 
terest. 

&  Wbere  a  mtntgagee  pnTohases  land  at  his 
own  sale  under  Uoense  oi  the  oonrt,  and  after- 
wards tbere  is  a  resale  by  consent  of  the  parties, 
but  without  license  of  the  court,  for  a  less 
amount,  the  mortgagee  is  chat^eable  with  the 
price  bid  at  the  first  sale. 

Appeal  from  auperlnr  court,  Edgecombe 
county;  M'hitaker,  Jurlee. 

Tbisaction  la  brought  by  credltora  of  the 
Intestate  of  the  defendant  to  compel  falm  to 
an  account  of  hla  administration,  and  to 
pay  the  creditors  what  may  be  payable  to 
them  respectively.  The  pleadings  raised 
Issues  of  fact  and  law.  In  the  course  of 
the  action  "the  case"  was  by  consent  of 

{larties  referred  to  a  referee,  "to  find  the 
acta,  and  state  the  accounts,  and  report 
ttaereaultol  biafindlngs,**  etc.  Afterwards 
the  referee  made  report  as  directed,  and 
the  defendant  filed  divers  exceptions  there- 
to. Afterwards  the  court  overruled  all 
these  exceptions,  and  gave  Judgment  for 
the  plaintiff.  The  defendant,  having  ex- 
cepted, appealed  to  this  court,  aasiKning 
error  as  follows:  "(1)  That  be  has  failed 
to  credit  the  defendant  with  hla  account 
of  five  hundred  and  seventy  doUara  ff>r 
rent  of  mill  under  the  contract  of  milling, 
as  established  by  the  testimony  of  D.  C. 
Moore  and  G.  A.  VIclc.  (2)  That  he  has 
tailed  to  credit  the  defendant  with  Exhib- 
its Band  S,  as  represeutingtbe  Indebted- 
nesa  of  B.  C.  Hlgbauiith.  deiendant'a  Intes- 
tate, to  G.  A.  Vlck,  ariaing  under  the  mill- 
ing contract  aforesaid,  and  paid  by  M.  D. 
Whitehurat.  the  defendant,  amounting  to 
six  hundred  and  forty-eight  dollara  and 
sixty-eight  cents.  (3)  That  be  has  charged 
the  defendant  with  twelve  hundred  and 
eleven  dollars  as  of  1883,  proceeds  from 
sale  of  land;  wbereaa  the  amount  proper 
to  have  been  charged  was  eight  hundred 
dollars.  6tfa  day  of  May.lSSO.  The  defend- 
ant excepts  to  the  referee's  conclusions  of 
law  numbered,  respectively,  1,  2,  5,  6, 11." 
The  findings  of  law  thus  referred  to  are 
the  following:  "(1)  That,  while  purchase 
by  a  mortgagee  at  bis  own  sale  Is  voida- 
ble, it  Is  not  void,  but  when  the  price  la 
reasonable,  and  no  exception  talcen  by 
the  mortgagor,  it  becomes  valid:  and 
therefore,  by  virtue  of  tbe  sale  madeby  Will- 
lam  Whiteliead,  under  his  mortgage,  on 
February  24,  18R3.  he  became  the  legal 
owner  of  tbe  lands  purchased  by  bim.  and 
Is  not  chargeable  with  rents.  (2)  That 
tbe  defendant  is  chargeable  with  the  pro- 
ceeds of  tbe  first  sale  of  the  lands. "  "(5) 
That  the  debt  mentioned  in  the  twenty- 
first  finding  is  not  a  proper  charge.  (6) 
That  none  of  the  Items  embraced  in 
Toucher  *  T,*  except  that  of  Asa  Bullock, 
are  proper  charges  against  tbe  estate." 


"(11)  That  the  plaintiffs  are  entitled  tu 
Judgment  that  the  sum  of  $1,261.57,  re- 
maining In  the  hands  of  the  defendant  ad- 
ministrator, and  liable  to  the  demands  of 
the  plaintiff  creditors,  be  distributed 
among  the  several  plalntllfa  as  folio wa: 
The  plaintiff  William  Whitehead  to  recov- 
er the  sum  of  f 1.204.60;  the  plaintiff  PIney 
Highsmlth  to  recover  the  sum  of  9iSS.64; 
and  the  plaintiff  SI.  6.  Bryan  the  sum  of 
f 28.66." 

Buttle  (£  Mordecai,  foe  appellees. 

Mbrbimom,  C.  J.,  (after  statiBf^  tbe  ikcta 
as  above.)  In  effect  the  court  approved 
and  sustained  the  findings  of  fact  and  law 
by  the  referee.   The  reference  was  by  con- 
sent of  parties :  hence  it  is  not  the  prov- 
ince of  this  court  to  review  the  findings  of 
fact,  although  this  action  Isequitableln  Its 
nature.  If  there  Is  any  evidence  to  sustata 
them.  Thla  la  settled  by  many  decisions. 
There  was  clearly  some  evidence  to  bus- 
tain  auch  findings  of  fact;  and,  accepting 
them,  as  we  must  do.  the  exceptions  as  to 
them  cannot  be  sustained.    The  credits 
claimed  were,  for  the  reasons  stated  by 
the  referee,  properly  disallowed,  and  tbe 
charge  complained  of  was  a  proper  one. 
The  intestate  of  the  defendant  In  hla  life- 
time owed  tbe  plaintiff  Whitehead  certain 
debbB,  and  to  secure  the  aame  executed  to 
the  latter  two  mortgages  of  the  land 
therein  specified.  Under  a  powwofsale 
in  these  mortgages  the  land  was  sold,  and 
the  mortgagee  indirectly  through  a  third 
party  purchased  the  same  at  a  "  fair"  sale, 
and  they  sold  for  their  full  value.  This 
appears.  This  sale  was  made  In  February 
of  1883,  and  the  money,  the  proceeds  of 
the  sale,  properly  applied.  The  mortgra- 
gor  died  shortly  before  the  aale,  but,  ao 
far  aa  appeara,  the  heir  at  la  w  did  not  and 
doefl  not  at  all  complain  of  the  same,  nor 
did  the  defendant,  until  he  filed  his  excep- 
tions to  the  report;  nor  does  It  appear 
that  he  is  interested  In  opposition  to  It  as 
administrator  or  otherwise.    This  sale 
was  not  void.  It  was  voidable  at.  the  1d- 
stance  of  the  h^r,  and  In  possible  casfs  It 
may  be  that  the  administrator  might  la 
a  proper  way  avoid  It;  but  thin  does  not 
appear  to  he  auch  a  case.   It  does  not  ap- 
pear that  the  creditors  of  tbe  Intestate  are 
or  can  be  prejudiced  by  It,  and  the  defend- 
ant Is  not— does  not  profess  to  be— Inter- 
ested In  their  behalf.  Joyner  v.  Farmer, 
78  N.  C.  196;  Sumner  v.  Sessoras,  M  N.  C. 
871 ;  Gibson  v.  Barbour,  100  N.  C.  192,  6  S. 
E.  Rep.  766.   In  1883  tbe  defendant  applied 
to  a  proper  court  for  a  license  to  sell  cer- 
tain of  the  lands  uf  bis  intestate  to  make 
assets  to  pay  debts,   luiucb  license  was 
granted;  tbe  sale  was  made;   the  pur- 
chaser at  tbe  same  paid  the  purchase  mon- 
ey; the  sale  was  confirmed  by  the  conrt, 
and  the  defendant  was  directed  to  make 
title  to  the  purchaser,  which  he  accord- 
ingly did.   Afterwards,  in  1887,  the  coun- 
sel for  the  defendant  and  counsel  tor  the 
plain tlflWhltehead  agreed  to  set  aside  the 
sale  last  above  mentioned,  and  this  stip- 
ulation was  handed  to  the  clerk  of  the  so. 
perlor  court  In  which  the  license  to  sell 
the  land  waa  granted;  but  the  clerk  made 
no  auch  order,  nor  did  the  court  In  tenu- 
ttme  or  at  all.   What  purported  to  be  a 

Digitized  by  Google 


X.  C.) 


BEOWN  o, 


I.  MILLEa 


167 


resale  of  the  same  land  wan  made  In 
arter  thia  actlou  began,  and  fS(M)  was  bid 
for  the  same.  The  defendant  Insists  that 
thereleree  should  hare  charged  him  with 
this  Sam,  and  not  that  bid  and  paid  for 
the  land  at  the  sale  thereof  under  licence 
from  thecoart,  as  he  did  do.  The  license  to 
sell  the  land,  the  sale  thereof,  and  the  con- 
'flrmatioD  of  the  sale,  were  not  set  aside. 
Ttae7  remained  sad  remain  In  fall  force 
and  ^ect,  and  the  defendant  la  properly 
charsed  with  the  price  bid  and  paid  for  It. 
The  second  supposed  sate  had  no  Judicial 
oranthuritatlresaDctfon,  and  was  Ineffect- 
ual, certaialy  as  to  the  pnrposee  of  this 
action.  Am  to  the  exceptions  5,  A,  and  11 
to  the  findliiKs  of  law,  we  are  uf  opinion 
that  they  are  nnfounded.  The  findings  of 
fact  pertinent,  certainly  so  far  as  we  can 
see,  warrant  them.  If  there  ts  error,  the 
bnrden  is  upon  the  defendant  to  make  It 
appear.  None  Is  pointed  oat,  and  none 
appears  apoD  the  face  of  the  record. 
JodgmeDt  affirmed. 


Brown  v.  Mili^er  et  at. 

(Supreme  Court  of  North  Carolhia.  April  21, 
1891.) 

MoBTOAOl  OK  Cbop»~Pescbiftiok. 

jL  In  Janoary,  1889,  a  mortga^  was  givett  on 
*tbe  entire  crop  of  cotton  to  m  raised  by  me  or 
my  tenants  on  all  my  lands  daring  tbe  year 
lw9. "  The  mortgagor  had  for  15  years  been  In 
possession  of  a  tract  of  land  known  as  his.  Tbere 
was  then  pending  a  salt  for  tbe  recovery  of  tbe 
land,  in  which  judgment  was  entered  against 
bim  10  days  after  toe  mortgage  was  given.  He 
then  leased  tbe  land,  and  planted  ^it  in  cotton. 
Held,  that  the  mortgage  ooverod  the  crop  raised 
rabJect  to  tbe  landlord's  lira  for  rent. 

3.  liie  mortgagor  gave  a  second  mortgage  to 
the  defendants,  and  was  directed  to  deliver  to 
them  a  bule  of  cotton  dne  bis  landlord  for  rent 
The  mortgagor  delivered  a  bale  to  tbe  defendants 
for  his  landlord,  but  tbey  Insisted  on  applying  It 
at  account  of  their  mortgage.  Tbe  mortgagor 
said  be  was  willing  if  bis  landlord  was,  and  tbe 
next  week  be  delivered  to  tbe  landlord  another 
bale  in  payment  of  the  rent.  Held,  that  tbe  de- 
fendaDtswere  liable  to  the  first  mortgagee  for  tbe 
oonvarsion  of  tbe  bale  delivered  to  tbem. 

3.  Under  a  mortgage  on  a  crop  of  cotton  "for 
nipplies, "  where  it  does  not  appear  how,  or  on 
what  acoonnt,  or  for  what  porpose,  tbe  supplies 
were  furnished,  the  mortgagee  acquires  no  pref- 
erence over  a  prior  mortage  under  Ck>de  17.  C,  S 
1799,  providlogforsucb  a  preference  foradrances 
for  sni^lies. 
Following  Bawlings  v.  Hunt,  90  N.  C.  87D. 

Appeal  fromsuperiorcourt.Mecklenbnrg 
county;  Brown,  Jndtce. 

This  action  is  brought  to  recover  the 
value  of  the  bale  of  cotton  speclfled  In  the 
complaint,  which  it  la  alleged  belonj^ed  to 
tbe  plaintitl.  and  was  converted  by  tbe  de- 
fendants  to  their  own  use  before  the  ac- 
tion bejcan,  etc.  On  the  trial  the  plaintiff 
pat  in  evidence  a  chattel  mortsafire,  proved 
and  roistered  on  tbe 23d  of  January,  1S89, 
executed  to  him  by  John  P.  Patteruou, 
whereby  the  latter  purported  and  nnder- 
toufc  to  convey  to  the  plaintiff  bia  "entire 
crop  of  cotton  to  be  raised  by  me  or  my 
tenants  on  al!  my  lands  during  the  year 
1«*9,'  etc.  Tbismortgagorwas  exumlned 
as  a  witness  for  the  plaintiff,  and  testified 
that  **  tbe  defendants  got  the  bale  ol  cot- 
ton wblcb  iBthesubJectof  tbiscontroTeray 


from  me  In  October,  1889. "  The  plalntli 
then  asked  the  witness:  "On  wboHe  land 
was  that  cotton  raised?"  Under  objection 
theconrtallowedthewltnesstosay:  "On 
the  lands  I  Hts  on  at  home,  and  have  been 
on  for  fifteen  years.  The  lands  were 
known  as  my  lands.  I  paid  for  tbem  as 
my  lands.  On  the  2d  of  February,  1HS9, 1 
was  declared  by  the  court  (In  an  action) 
not  to  be  the  owner. "  One  Fisher  ob- 
tained judgment  in  bis  favor  for  the  land 
In  the  action  referred  to*  and  afterwards 
Patterson  leased  tbe  land  from  bim  in 
June,  1889,  and  agreed  to  pay  him  onebale 
of  cotton  as  rent,  which  Flaher  illrected 
him  to  leave  at  Nesbit's  gin.  The  bale  of 
cotton  in  question' was  produced  on  the 
lands  mentioned,  and  which  Fisher  so  re- 
covered. In  March,  1S89,  Patterson  exe- 
cuted to  the  defendants  his  other  mort- 
gage, which  was  duly  registered  on  tbe 
4th  uf  the  same  month,  to  secure  a  debt 
due  to  them  tor  "  supplies  "  which  they  fur- 
nished to  him,  and  the  cotton  In  contro- 
versy was  embraced  by  this  mortgage. 
Patterson  further  testified  that  he  deliv- 
ered the  bale  of  cotton  In  question  to  de- 
fendants as  tbe  rent  he  owed  Fisher,  and 
directed  them  to  dellverit  to  them  as  ancb 
rent.  Nesblt  (who  is  one  of  the  defend- 
ants) took  the  bale,  and  refused  to  so  de- 
liver It,  saying  that  the  defendants  want- 
ed it  on  account  of  their  mortgage  debt 
above  mentioned.  Patterson  said  he  was 
willing  to  do  thIa  If  Fisher  was  willing. 
The  defendants  took  the  bale,  and  Patter- 
son the  next  week  delivered  to  Fisher  an- 
other balefor  therentdue  hiu.  The  court 
submitted  to  the  Jury  two  Issnes,  the  first 
of  which  was :  "Did  thedefendants  wrong- 
fully convert  the  bale  of  cotton  belonging 
to  the  plaintiff  as  alleged?"  The  defend- 
ants insisted  that  the  court  should  In- 
struct the  Jury  to  respond  "No"  to  this  Is- 
sue, but.  on  the  contrary,  It  told  them 
that.  If  they  believed  the  evidence,  to  re- 
spond" Yes,  "and  the  defendants  eieepted. 
There  was  a  verdict  and  Judgment  for  the 
plQ^itirf,  and  the  defendants  appealed  to 
this  court,  assigning  error  as  follows: 
"(1)  For  admlssk)n  of  evldenee  objected 
to  as  above  set  forth ;  (2)  for  refusal  to 
charge  that  upon  all  tbe  evidence  the  Jury 
abonld  answerthefirstissue'No.'  (8)  For 
error  In  charging  that  If  the  Jury  believed 
the  evidence  they  should  answer  the  first 
issue  'Yes.'" 

JoDCB  &  Tillett,  for  appellants.  F.  F. 
B/tBoa,  for  appellee. 

Mrrrihon,  C.  J.,  {after  statinf^  tbe  f.tcta 
as  above.)  The  deed  of  mortgage  under 
which  the  plaintiff  claims  title  to  the  bale 
of  cotton  In  controrersy  sufficiently  des- 
ignates and  Identifies  tlieland  upon  which 
It  was  to  be  produced  and  thecotton  itself 
to  render  this  deed  operative  and  effectual 
for  the  purpose  contemplated  by  It.  The 
purpose  of  this  description  was  not  to 
designate  land  to  which  the  mortgagor 
certainly  had  absolute  or  perfect  title,  but 
the  land  claimed  by  him  as  his  at  the  time 
he  executed  the  deed,  and  upon  which  he 
intended  thathiniselt  or  bis  tenantsshnuld 
thereafter  produce  the  cotton  crop  that 
the  mortgage  was  Intended  to  embrace. 
The  simple  purpose  was  to  Identify  the 
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land  clatmed  by  him  as  hi»  on  which  the 
crop  of  cotton  WHH  to  be  produced.  Tbe 
mere  fact  that  a  thtrd  party,  after  the  deed 
was  execated.  recovered  the  )and  enffl- 
clently  described  by  It.  could  not  affect  the 
Bufttclency  of  the  description  or  the  deed. 
The  land  described  as  "mj  [the  mort- 
Kaxor'e]  land  "  remnined  the  aame.  The 
deacripuon— the  destsmitlon  of  It — was 
not  destroyed  or  renderecl  less  certain. 
The  cotton  crop  conreyed  by  the  deed 
was  sufficiently  deulKnated.  It  was  not 
an  indefinite  part  of  It.  but  all  "  the  entire 
crop  of  cotton  to  be  raised  by  me  [the 
iQortga^or]  or  my  tenants  on  all  niy  lands 
durhiK  the  year  182^9;"  that  Is,  the  "entire 
crop "  so  raised  on  the  land  described  us 
"my  [the  mortKagor's]  land."  Tbe  deed 
Identmed  the  land  and  the  cotton  crop 
embraced  by  It  with  snch  defluttenese  as 
that  tbe  same  could  be  certainly  ascpr- 
tained  and  known.  Woodllef  v.  Harris, 
»6  N.  C.  211;  Gwatbney  v.  Etheridge,  Od  N. 
C.  571,  6  S.  E.  Rep.  411;  State  v.  Logan, 
100  N.  C.  454,  6  S.  E.  Rep.  898.  Nor  could 
tbe  sapervenlent  rlKhta  of  Fisher,  after  be 
recovered  tbe  lands  from  the  murtgairor 
as  the  latter^  landlord,  to  rent— the  one 
bale  of  cotton— render  tbe  mortgage  In- 
operative, except  to  the  extent  of  the  rent. 
As  to  this  the  statute  (Code.  §  17&I)  gave 
tbe  landlord  a  prior  lien  for  the  rent  ;  bnt 
the  whole  cotton  crop  belonged  to  the 
plalntirr.  BubjRct  only  to  that  Hen.  As  be< 
tween  the  plaintiff  and  the  mortgagor,  the 
mortgage  remained  efleetual.  except  as  to 
the  rent.  The  defendants  contend,  how- 
ever, that  the  mortgagor,  Patterson,  ex- 
ecuted to  them  In  March  next  after  Fisher 
recovered  the  land  from  bim,  a  mortgage 
to  secure  a  debt  created  for "eupplies," 
which  embraced  tbe  bale  of  cotton  In  con- 
troversy, and  therefore  they  had  good  title 
to  the  same.  This  contention  Is  without 
force.  The  last-men tloned  mortgage  was 
lu  effect  a  mortgage  second  to  that  of  the 
plaintiff  as  to  the  cotton  crop.  Including 
the  bale  In  question.  In  nu  aspect  of  this 
second  mnrtgnge,  so  far  as  appears,  cun  It 
be  treated  as  creating  a  prior  lien  In  faror 
oi  the  defendants,  us  allowed  In  certain 
casea.  by  the  statnte.  Id.  9 179ft.  It  does 
not  appear  how  or  for  what  purpose  or 
on  what  arcount  the  "nupplles"  were 
made  by  the  defenclantijto  the  mortgagor. 
Rawllngs  T.  Hnnt,  90  H.  C.  270,  and  the 
cases  there  cited.  The  defendants  further 
contend  that  the  bale  of  cotton  In  ques- 
tion belonged  to  Fisher,  the  landlord,  a8 
and  for  the  rent  due  to  h.m  from  Patter- 
son. We  do  not  think  the  evidenee  went 
to  prove  that  this  bale  ot  cotton  was  de- 
Urered  to  the  landlord  to  pay  the  rent  so 
doe  tu  him.  Accepting  the  evidence  perti- 
nent as  true,  it  only  showed  that  Patter- 
son, the  tenant,  at  first  Intended  that  It 
should  go  to  pay  tbe  rent,  bat  the  defend- 
ants did  not  BO  reeelvelt  tor  the  landlord. 
They  Insisted  that  they  should  have  It  on 
account  erf  their  mortgage  debt.  The 
tenant,  thrir  mortgage  debtor,  consented, 
and  alterwards  he  delivered  to  his  land- 
lord another  and  different  bale  in  dis- 
charge of  the  rent  due  to  him.  This  cer- 
tainly Is  the  fair  and  Just  interpretation  of 
£be facts  as  they  appear.  Judgment  af- 
firmed. 


QVDQEU  V.  PKN1.AND. 

(Supreme  Court  of  North  CanUna.  April  88, 
mi.) 

SL^xnaa— Plkujikb. 
1.  Where  parju^  Is  pusIshJible  ■  by  confine- 
moot  in  the  peiilteuUiEU>y,  a  false  charge  that  a 
person  swore  lies  at  a  certain  trial  is  actionable 

perse. 

3.  vniera  the  complaint  In  aaaetlMi  for  slan* 
der  in  making  snch  charge  does  not  show  wheth- 
er the  charge  was  made  at  or  after  the  trial,  or 
that  defead»Qt  sustained  such  relation  to  tbe  trial 
as  would  exempt  him  from  liability  for  bis  otter- 
auce,  the  complaint  is  not  demurrable  on  the 
m}Qnd  that  tbe  charge  was  made  pending  a  ]a- 
dicial  iQTestlgation. 

&  In  an  action  of  slander,  in  that  defendant 
accused  plaintiff  of  false  swearing  at  a  trial, 
plaintiff  need  not  set  forth  the  language  or  sob- 
stanue  of  the  testimony  referred  to  by  defendant, 
unless  defendant,  in  uttering  the  slanderooa 
words,  went  on  to  Bjiecify  what  plaintiff  awora, 
or  in  what  particnlan  his  testimony  was  false. 

4.  Though  an  action  could  be  maintained  and 
damages  recovered  by  proving  the  utterance  of 
slanderous  words  set  forth  in  more  than  one  par- 
agraph of  the  oomplaint,  where  the  language 
used  in  eacb'lnstance  amounts  to  a  charge  of  per- 
jury in  the  same  Judicial  proceeding,  and  at  the 
same  time,  it  is  not  necessatr  that  a  separate 
demand  for  damages  be  appenoed  to  eaen  para- 
graph. 

This  was  an  action  for  slander  heard  on 
demurrer  at  the  February  terra,  1890,  of 
the  superior  court  of  Buncombe  county, 
before  PmiJpa.  J.  The  com^aint  and 
demurrer  were  as  follows:  The  plain- 
tiff, complaining  ol  the  defendant,  alleges; 
"  (1)  That  he  isnow  a  good,  true,  and  hon- 
est cftlaen  of  thie  state,  and  as  soch  hath 
always  conducted  himself,  and  until  the 
committing  of  the  grievances  hereinafter 
mentioned  was  always  reputed  to  be  a 
person  of  good  fame  and  credit,  and  bnth 
never  been  guilty,  nor,  until  the  commit- 
ting  of  tbe  satd  grierunceB.  been  suspected 
to  have  t>een  gnllty,  of  swearing  falsely,  or 
of  any  other  crime,  by  means  of  which 
said  premises  he,  (the  said  plalnttft.)  l>e- 
fure  tbe  committing  of  the  said  grievances, 
had  deservedly  obtained  the  good  opinion 
of  all  of  bis  neigblwrs  and  of  all  other  per- 
sons to  whom  he  is  known.  (2)  That  tbe 
said  def^dant.  well  knowing  the  pmnlaea, 
as  stated  In  paragraph  1,  bnt  contriving 
and  wickedly  and  maliciously  Intending 
to  Injure  the  plaintiff  in  his  good  fame  and 
credit,  and  to  brinis  him  into  public  scan- 
dal. Infamy,  and  disgrace,  and  to  cause  it 
to  be  suspected  thar  he  (the  plarntiff)  had 
been  crulltyof  perjury  and  swearing  falsely 

heretofore,  to-wit,  on  the    day  oC 

January,  1800,  In  the  county  of  BDneombe 
aforesaid,  In  a  certain  dlacoorse  which  he 
(thusuld  dtfendant)then  and  there  had, In 
the  presence  and  hearing  of  divers  good 
and  noted  citizens  of  this  state,  concern- 
ing the  plaintiff,  falsely  and  mallcloDsly 
spnkeand  published  of  and  concerning  the 
ploIntttT  these  false,  scandalous,  malfeions. 
and  defamatory  words  following;  that  Is 
to  say.  'he  [meaning  the  plalntllt,]  that 
damned  old  son •of-a -bitch,  Ikilpb  Gndger, 
has  sworn  lies  on  him  [meaning  the  s^d 
defendant]  In  the  criminal  court  at  Ashe- 
ville.  at  the  special  term,  1889.'  (3)  That 
afterwards,  to-wit,  on  the  day  and  year 
aforesaid,  in  the  county  aforesaid.  In  » 
certain  other  dlacourae  which  be  (the  said 
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(MroteDt)  t^eDABd  Ibmbail.tii  thepres- 
enee  and  hearlnur  o(  dlrem  other  good  anfl 
irorcby  dtiiene  of  tlite  state,  be.  ( the  said 
defendant.)  ftirther  euntrlrlnK  and  Intend- 
ing as  afomaid,  then  aud  there,  in  tlie 
prntence  and  hearing  of  the  said  last-men- 
tioned citizens,  falsely  and  uiallclouRly 
Hpoke  and  pnblished  or  and  eoncernInK 
the  Bald  ]>lHintlH  these  other  false,  scan- 
daloa*.  uialielODB,  and  defamatory  words 
fonowlDir;  that  bi  to  my.  be  (meaDlnjr 
th«  plalntlir  A.  M.  Gndger)  swore  to  a  lie 
In  the  court  at  AsheTlIIe,  and  he  could 
prove  It,  and  be,  A.  M.  Gudger.  (meaning- 
the  plalntlfT.)  swore  liev  on  him  (meaning 
the  defendant)  at  tl>e  coort  In  Anheville, 
and  he  (ineHninK  the  d^endant)  coald 
prove  it:  that  the  lies  sworn  by  bim 
(meaning  the  plaintiff)  were  In  the  fence 
case,  which  was  an  Indfctnient  tried  at  the 
November  special  term  of  the  criminal 
conrt  of  Buncombe  county,  1889.  (4)  That 
utterwanla,  to-wlt,  on  the  day  and  year 
afure8aid,In  tlie  connty  aforesaid, in  a  cer- 
tain otl»er  discourse  which  he  (the  said  de- 
fendant) then  and  then*  had.  In  the  preH- 
enee  and  bearing  of  dlvera  other  good  and 
worthy  dtlsens  of  this  state,  he,  (the  said 
dctendant,)  furtbercontrlTtn?  and  Intend- 
ing as  aforesaid,  then  and  there,  In  the 
presence  and  hearing  of  said  last-men- 
tioned dtisens,  fnls^-v  and  mallclonsly 
spoke  and  published  ol  nd  foncerning  the 
said  plaintiff  these  otl<«r  false,  seandat- 
ODB.  malicious,  and  detamatorx  wonls  fol- 
fuwing;  that  Is  to  say.  he,  (meaning  the 
plaintiff,)  at  the  special  term  of  tlieci'ral- 
nal  court  held  for  theconnty  of  Buncombe 
hi  November,  1889,  swore  to  a  God  damn 
He,  and  he  could  prove  it,  in  a  case  then 
pending.  In  which  the  state  was  the  plain- 
tirr  and  C.  L.  Xiiller,  Eugene  BIoss.  WIIHam 
Plemraons,  8r..  Dow  Meadows.  Zack 
Plemtnons,  Francis  Hill,  and  William 
Ptemmons,  Jr..  were  defendants.  (6)  That 
afterwanls.  to-wit,  on  the  day  anu  year 
aforesaid,  in  the  connty  aforesaid,  in  a  cer- 
tain other  discourse  which  he  (the  said  de- 
fendant) then  and  there  had,  in  the  pres- 
ence and  hearing  of  divers  other  good  and 
worthy  dtlaens  of  this  state,  he,  (the  said 
defendant,)  further  contriving  and  Intend- 
ing as  aforesaid,  then  and  there,  In  the 
presence  and  hearing  nt  the  said  last-men- 
tfoned  dtlEens.  falsely  and  maliciously 
spoke  and  published  of  and  cuncemlngthe 
said  plaintiff  these  other  false,  scandalous, 
maliefouB,  and  defamatory  words  follow- 
ing ;  that  la  tosay.  he,  (meaning  the  plain- 
tiff, A.  M.  Gudger,)  swore  to  a  He  In  the 
cane  of  the  State  against  C.  L.  Miller,  Eu- 
gene Mobs,  William  Flemmons,  Sr..  Dow 
Ueadows,  Zack  Pleramons,  Francis  Hill, 
and  William  Plemmons, Jr.,tbecaHewbIeh 
was  tried  at  the  special  term  of  the  crfm- 
Inal  court  held  fur  the  county  of  Bun- 
combe, 1889,  in  which  case  tlm  plaintiff 
was  sworn  as  a  witness  and  testified  In 
behalf  of  the  defendants.  (6)  Thnt  before 
the  speaking  of  the  several  false,  scandal- 
ouB.  maliclons,  and  defamatory  words 
by  the  said  defendant  of  and  concerning 
the  plaintiff,  stated,  in  the  paragraphs 
hereinbefore  mentioned,  a  certain  action 
was  depending  In  the  criminal  court  of 
Boncombe  connty,  wherein  the  state  was 
plalntHf  and  C.  L.  Miner,  Eugene  Moss, 


WIIHam  Plemmons,  Sr.,  Dow  Meadows, 
Zack  Plemmons,  Frands  Hill,  and  William 
PlemmoiM.  Jr.,  were  defendants,  in  which 
raid  action,  before  the  speaking  and  pub- 
lishing of  the  same  words,  to-wlt,  at  the 
special  Noveml^er  term,  1889,  the  said  de- 
fendants were  tried  and  convicted,  that 
Is  to  say,  C.  L.  Miller,  Eugene  Moss,  Dow 
Meadows,  Zack  Plemmons,  and  William 
Plemmons,  Jr.,  for  destroying  the  fence  of 
the  said  ddendant,  A.  M.  Penland,  on  thn 
trial  of  which  said  ease  he  (the  said  plain- 
tlB)  was  duly  sworn  and  did  take  his  cor- 
ptiral  oath  upon  the  Holy  Gosp^a  of  God 
before  the  said  court,  the  said  court  then 
and  there  having  sufflelent  and  competent 
power  and  authority  to  administer  an 
oath  to  tlK-  said  plaintiff  In  that  behalf, 
and  the  said  plaintiff,  being  so  sworn,  and 
having  so  taken  his  corporal  oAth,  was 
then  and  there  examined  and  did  give  his 
evldf^nce  as  a  witness  In  said  case  afore- 
said; and  the  said  plaintiff  further  salth 
that  the  said  defendant,  well  knowing  the 
premises,  but  greatty  envying  the  reputa- 
tion ol  the  said  plafntltf,  and  contriving 
and  intending  to  injure  the  plalntilt  in  his 
aforesaid  good  name, fame,  and  character, 
and  bring  him  Into  public  scandal,  infa- 
my, and  disgrace  with  all  his  neighbors  and 
other  good  citizens  to  whom  be  was 
known,  and  to  cause  ft  to  be  suspected 
and  believed  by  those  neighbors  and  citi- 
zens that  he  (the  plaintilT)  had  been  and 
was  guilty  of  perjury,  and  to  subject  faim 
to  the  pains  and  penalties  of  the  law,  and 
iftlso  to  vex.  harass,  and  ruin  him,  the 
said  plaintiff,  on  the  day  and  year  afore- 
said, in  a  certain  discourse  which  the  said 
defendant  then  and  there,  lu  the  presence 
and  hearing  of  thesaid  last-mentioned  cit- 
izens, falsely  and  maliciously'  spoke  and 
published  of  and  concerning  thesaid  plain- 
tiff, and  of  and  concerning  the  said  trial, 
and  of  and  concerning  the  said  evidence  so 
given  by  the  said  plaintiff  as  aforesaid, 
the  false,  scandaTous,  malicious,  and  de- 
famatory words  following;  that  Is  tosay, 
that  he  (meaning  the  ptaintltr,  A.  M.  Gudg- 
er) swore  a  lie  about  rails  not  having 
been  put  upon  the  fence  of  A.  M.  Penland, 
and  that  old  Dolph  Gudger  swore  a  lie  In 
testifying  that  there  bad  not  been  a  new 
rati  on  the  said  fence  In  twenty  years.  (7) 
Tliat  by  means  of  the  committing  of  the 
said  grievances,  and  on  account  of  thecom- 
mlttlng  of  the  same,  the  said  plaintiff  has 
been  and  is  greatly  injured  in  his  said  good 
fame  and  credit,  and  brought  Into  public 
scandal.  Infamy,  and  disgrace,  and  other- 
wise fff^atly  Injured,  to  ttie  damage  of  tba 
said  plaintiff  In  tbe  sam  of  ten  tbonsand 
dollars.  Wherefore  the  plaintiff  prays 
Judgment  for  thesmn  of  ten  thousand  dol- 
lars damages,  and  the  costs  of  this  ac- 
tion." On  the  back  (»f  said  complaint  ap- 
pears tbe  following  indorsement:  "Filed 
April  lOtli,  1890.  Demnrrtr.  The  defend- 
ant demurs  to  the  plaintiff's  complaint, 
and  assigns  for  cause  of  demnrrer  that 
said  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  in 
that:  (1)  It  falls  to  allege  that  thecrtm- 
inal  court  of  Buncombe  bad  Jurlsdictlun  to 
try  the  case,  (State  v.  C.  L.  Miller  and 
others,)  referred  to  In  the  complaint.  (2) 
It  fails  to  allege  that  In  sold  ease  re- 
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ferred  to  In  said  complaint  the  defend- 
ants were  cliarared  with  any  crime  or 
offenue  HKaloBt  the  laws  uf  this  state. 
(3)  It  falls  to  allefce  that  the  evidence 
given  by  the  plalntifr,  the  falsity  of  which 
the  defendant  Is  alleged  to  have  chained, 
was  material  to  the  Issue  then  on  trial. 
<4)  It  falls  to  allege  that  the  language 
which  the  complaint  alleges  that  the  de- 
fendant charged  the  plaintiff  with  having 
used  falsely  waa  material  to  any  issue  aria- 
ing  upon  an  indictment  for  removing  a 
fence.  (5}  That  It  appear^  upon  thefaceot 
aald  complaint  that  the  language  which 
It  cbaiges  that  the  defendant  charged 
the  plaintiff  with  having  falsely  uttered  as 
a  witness  on  the  trial  of  the  caae  State 
againet  C.  L.  Miller  and  others,  mentioned 
In  said  complaint,  was  not  material  to 
any  Issue  that  could  arise  upon  said  trial, 
(f!)  It  fails  to  allege  that  the  defendant 
charged  the  plaintiff  with  the  commission 
of  any  crime  against  the  laws  of  this 
state,  and  it  alleges  no  special  damage, 
(7)  The  language  charged  to  have  been 
uttered  by  tliedefendant  against  the  plain- 
tiff Is  not  actionable  perse,  and  no  special 
damage  Is  alleged.  (8)  That  the  com- 
plaint Is  vague,  indefluite,  and  does  not 
state  with  sufflcientcleamessthe  language 
used,  nor  who  used  it.  (9)  It  the  plaintiff 
shnnld  attempt  to  treat  the  different  alle- 
gations of  his  complaint  as  statements  of 
separate  causes  of  action,  then  neither 
states  a  cauHe  of  action.  In  that,  in  addi- 
tion to  the  defects  hereinbefore  aBBlgiied, 
each  of  said  allegations  fails  Co  allege  any 
damage,  and  falls  to  comply  with  the  re- 

ruireiiienta  of  rule  24  of  the  supremecourt, 
104  N.  C.  923,  12  S.  E.  Kep.  vii.)  Where- 
fore the  defendant  prays  to  be  hence  dis- 
missed, with  his  proper  coats."  Demarrer 
overruled.  Appeal. 

W.  J.  Peele,  for  appellant.  Geot:ge  A. 
Sbuford,  for  appellee. 

Avery,  J„  {titter  stating  the  facta  as 
Jibove.)  The  cnarge  that  onehascommit- 
ted  an  Infamous  offense,  if  false,  is  action- 
able perse.  Pegram  v.  Stoltz,  76  N.  C. 
349;  McKee  V.  Wilson.  87  N.  C.  300;  Spar- 
row  V.  Maynard,  8  Jones.  (N.C.)  195;  Eure 
V.  Odora,  2  Hawks,  52.  It  Is  not  material 
whether  the  offense  chargad  falls  within  the 
classification  of  felonies  or  misdemeanors. 
If  at  the  time  when  the  words  are  spoken  a 
person  convicted  on  indictment  for  It 
would  be  subject  to  Infamous  punishment. 
Eure  V.  Odom,  supra.  Imprisonment  In 
the  state>priBon  is  infamous  punlsliment. 
McKee  v.  Wilson,  supra;  In  re  Hughes, 
Phil.  (N.  C)  62.  Perjury  is  a  misdemean- 
or, and  is  punishable  by  imprisonment  In 
the  penitentiary  or  In  the  county  Jail,  and 
by  fine  not  exceeding  f 1,000.   Code,  §  1092. 

The  contention  of  the  defendant's  coun- 
sel, that  ttaeslanderouslangaageappeared 
to  have  been  used  while  a  Judicial  investi- 
gation wa&  progressing,  and  that  under 
the  principle  stated  In  Nlssen  v.  Cramer, 
104  N.  O.  574,  10  S.  E.  Rep.  67G.  the  defend- 
ant is  absolutely  exempt  from  liability, 
flmlB  no  support  In  the  admitted  allf^a- 
ttouB  of  the  complaint.  Itdoesnotappear 
afHrmatlvel.v  In  the  complaint  whether 
the  language  Imputed  to  thf  defendant 
In  either  of  the  paragraphs  of  the  com- 


plaint setting  forth  specific  langnage. 

In  which  the  chaige  was  couched  on 
different  occasions,  was  spoken  at  the 
time  uf  the  trial  of  the  criminal  actloa 
or  afterwards.  The  plaintiff  was  not 
required  to  negative  the  idea  that  the 
words  slanderous  per  ae  were  uttered  un- 
der such  circumstances  that  the  defend- 
ant would  be  protected  from  liability  on 
the  ground  of  privilege.  The  fact,  if  true, 
that  the  words  were  uttered  in  the  course 
of  a  Judicial  proceeding,  and  were  relevant 
and  pertinent  to  the  matter  before  the 
court,  must  be  set  np  In  the  answer  If  the 
defendant  wishes  tu  avail  himself  of  it  in 
his  defense,  unless  it  be  gratuitously  al- 
leged In  the  complaint.  If  It  had  been  al- 
lied that  the  langnage  was  spoken  when 
the  defendant  was  being  examined  as  a 
witness  on  the  trial  of  the  Indictment,  still 
it  does  not  appear  that  the  defendant  sus- 
tained such  relation  to  the  proKecutor  as 
to  furnish  absolute  or  presamptlve  pni- 
tectlon  against  liability.  Nissen  t.  Cra- 
mer, supra ;  Sbelfer  v.  Gooding,  2  Jones. 
(N.C.)  175;  Brlfigs  v.  Byrd,  12  Ired.  asi. 
There  Is  nothing  alleged  in  the  complaint 
that  will  support  the  contention  of  the  de- 
fendant's counsel  that  the  action  cannot 
be  maintained. 

We  think  that  it  appears  with  sufflclenC 
ceitalnty  that  defendant  charged  the 
plaintiff  with  having  sworn  a  lie.  when  he 
was  examined  ae  a  witness  in  the  criminal 
court  of  Buncombe  county  on  the  trial  at 
a  term  mentioned  of  an  Indictment  (unUcr 
section  1092  of  the  Code)  against  the  ppr- 
sons  named  for  destroying  Penland's 
fence.  We  take  Judicial  notice  of  the  ex- 
istence of  that  court  and  of  the  fact  that 
It  bad  Jurisdiction  of  the  offense  men- 
tioned. State  v.  Ledford,  6  Ired.  5;  State 
V.  Brown,  79  N.  C.  642.  It  was  not  neces- 
sary that  the  plaintiff  should  set  forth  the 
language  or  substance  of  the  testimony 
delivered  by  blm  and  referred  to  Ijy  the  de- 
fendant, as  constituting  the  false  swear- 
ing, nnlesa  the  defendant,  when  speaking 
the  slanderous  words,  went  on  to  specify 
what  the  plaintiff  did  swear,  or  in  what 
particulars  his  testimony  wasfalse.  Smith 
V.  Smith,  8  Ired.  29.  A  formal  prayer  for 
relief  Is  not  now  essential  In  any  com- 
plaint, and  where  a  plaintiff  specifles,  in 
different  paragraphs  of  the  cnroplaint.Ian- 
giiage  used  by  the  defendant  at  various 
times,  before  the  action  was  brought,  but 
amounting.  In  each  instance,  In  all  of  Its 
varied  forms,  to  a  charge  that  the  plain- 
tiff swore  falsely  as  a  witness  on  the  trial 
of  a  certain  suit  before  a  court  of  compe- 
tent jurisdiction,  It  is  not  necessary  to  ap- 
pend to  each  speclQcatlon  a  separate  de- 
mand for  damage.  Harris  v.  8need«i,lM 
N.  C.  369, 10  S.  E.  Rep.  477.  Though  an  ac 
tlou  could  be  maintained  and  damages  re- 
covered by  proving  the  utterance  of  the 
slanderous  words  set  forth  in  more  than 
one  paragraph  of  a  complaint,  the  lan- 
guage used  in  each  instance  amounting  tu 
a  charge  of  perjury  In  the  same  judicial 
proceeding,  and  at  the  same  time.  It  does 
not  follow  that  It  Is  essential  In  this  case 
that  a  separate  demand  for  damage 
Rhould  be  appended  to  each  of  such  parn- 
grajjhH.  Harris  v.  Sneeden.  supra.  The 
rule  i-eferred  to  in  the  demurrer  is  not  sus- 
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ceptlble  ol  the  constroctlon  tbat  coansel 
seem  to  have  jclven  to  It.  For  the  reaeoxiB 
given  we  think  tbat  the  demurroF  was 
prapeiiy  overraled.  There  was  no  error. 


Spraqins  et  al.  t.  White. 

{Supreme  Court  cf  North  CaroUno.  April  38, 
1891.) 

COSTBAOTB—  IXTTIBPBSTATIOH— QdBSTION  VOB 
COUBT. 

In  an  action  for  tbe  wioe  of  goods  sold  by 
fMTOl.  Which  defeodant  had  refased  to  receive, 
the  latter  swore  that  the  goods  were  to  i>e  deliv- 
«red  in  two  weeks,  which  was  denied  by  piain- 
tiffs.  Held,  that  It  was  error  to  charge  the  Jury 
that,  if  tluy  found  that  such  agreement  was  made, 
thea  tiugr  mnst  determine  whether  the  parties 
ondentood  that  Qie  plaintUIs  were  to  Insure  the 
delivery  wittiin  that  time,  or  merely  whetiur  they 
were  to  use  ail  due  diligence  in  forwarding  the 
goods  by  the  commoD  carrier;  the  interpretation 
of  the  contract  was  a  question  of  law  for  the 
court.   MxRHiHON,  C  J.,  dissenting. 

Appeal  from  superior  coart,  Bertie  coun- 
ty: AuuriRLU,  Jadj^e. 

Tbe  plalntlffH  brought  this  action  In  the 
court  of  a  Justice  of  the  peace  to  recover 
tbe  price  <A  certain  j^oode  (shoes)  sold  by 
tbem  to  the  defendant.  The  latter  denied 
the  alif^ations  of  tbe  complaint,  and  al- 
lefced  that  by  a  special  agreement  tbe 
plaintltTs  promised  to  sell  and  deliver  to 
him  certain  shoes  at  their  place  of  busi- 
neoB  witbln  a  time  speclSed,  which  they 
failed  to  do;  that  be  was  not  bound  to 
recti ve  tbe  shoes,  and  did  not  do  ao,  etc. 
Ou  tbe  trial  In  the  snperior  court  the 
plaintiffs  produced  evidence  tending  to 
prove  their  cause  of  action  as  alleged  by 
them.  Defendant  testified  in  his  own  be- 
half, among  other  things,  as  follttws: 
"About  the  last  of  February,  1889,  A.  R. 
Benton,  representing  tbe  plaintiffs,  came 
to  my  store  In  Aulander,  and  af*v  ecme 
coaTematlon  I  agreed  to  buy  of  him  a 
bill  of  sboes  upon  his  promiseto  have  tbem 
in  Aulander  in  two  weeks.  Tbat  was  the 
main  inducement  to  the  bai^aln.  With- 
out tbis  promise  I  would  not  havR  taken 
the  BO<ids.  I  had  a  contract  to  fill  within 
two  weeks.  Plaintiffs  sent  me  ao  Invoice 
of  the  goods,  and  shipped  them,  which  I 
bave.  I  also  took  down  a  memorandum 
■of  the  order  given  Mr.  Benton.  I  have 
that  memorandum."  Tbe  coart.  having 
directed  the  attention  o(  the  Jury  to  the 
evidence  and  view  of  the  case  favorable  to 
the  plaintiffs.  Instructed  them  farther  as 
follows:  "But  the  defendant  coutends 
that,  at  the  time  he  purchased  of  plain- 
tiffs* agent,  there  was  an  express  bargain 
and  agreement  that  the  goods  shonld  be 
delivered  at  bis  hous^  in  two  weeks.  This 
plaintiffs  deny.  But.  If  you  should  believe 
tbat  this  agreement  and  bargain  was 
made,  then  you  must  inquire  and  deter- 
mine what  was  meant  and  understood 
by  It  by  the  parties  making  it.  Did  It 
mean  tbat  the  plaintiffs  were  to  insare,  at 
all  events,  the  delivery  by  the  transporta- 
tion company  of  the  goods  iu  two  weeks, 
and  that  in  failure  of  stjch  delivery  in  two 
weelcH  the  nale  was  to  be  void  ac  the  op- 
tion of  the  defendant,  and  he  might  return 
the  gubds  to  plaintiffs?  If  so,  plaintiffs 
are  not  entitled  to  recover.  But  If  it 
meant  that  plalntina  were  to  use  all  due 


diligence  In  forwarding  tbe  order.  In  pack- 
ing and  shipping  the  goods  by  tbe  com- 
mon carrier,  and  plaintiffs  did  all  these 
things,  then  plaintiffs  are  entitled  to  re- 
cover the  bill  and  Interest,  as  before  stat. 
ed."  The  defendant  excepted  upon  tbe 
ground  that  "the  court  erreil  In  leaving 
the  interpretation  of  the  contract  to  the 
]ary.  There  was  a  verdict  nod  Judgment 
for  the  plaintiffs,  and  the  defendant  ap* 
pealed  to  thla  court. 

F.D.  Wtaatoo.tor  appellant.  Wiaaton 
A  Wtlllams,  tor  appellees. 

SHKPHBsn,  J.,  (after  at&tlnff  tbti  facts  as 
above.)  "Where  a  contract."  Hnys  Judge 
Gaston  in  Yoang  v.  Jeffreys,  4  Dev.  &  B. 
231,  "is  wholly  In  writing,  and  the  ioten* 
tlon  of  tbe  framers  is  by  law  to  be  collect- 
ed the  document  itstit,  there  the  en- 
tire construction  oi  the  contract— -that  Is* 
the  ascertainment  of  the  Intention  of  tbe 
parties,  as  well  as  the  effect  of  that  Inten- 
tion—is  a  pure  question  of  law,  and  the 
whole  offlce  of  thelury  is  to  pass  on  the 
existence  of  the  alleged  written  agree- 
ment. Where  the  contract  is  by  parol 
(that  is,  orgA)  the  terms  ol  the  agreement 
are  of  course  amatterof  fact;  andif  those 
terms  be  obscure  or  eqolTocal,  or  are  sus- 
ceptible of  explanation  from  extrinsic  evi- 
dence, it  is  for  the  Jury  to  find  also  the 
meaning  of  the  terms  employed;  but  the 
effect  of  a  parol  agreement,  when  Its  terms 
are  given  and  their  meaning  flxed,  is  as 
much  a  question  of  law  as  the  construc- 
tion of  a  written  agreement."  Id  speak- 
ing of  oral  contracts,  Nash,  J.,  remarks 
in  Festermari  v.  Parker,  10  Ired.  474,  that, 
"if  there  be  no  dispute  us  to  the  terms,  and 
they  be  precise  and  explicit,  it  is  for  tbe 
court  to  declare  their  effect. "  See.  also, 
Khodes  V.  ChesBon.  Busb.  386;  Pendleton 
-  Jones,  82  N.  C.  249.  "Unless  this  were 
BO.  says  Pabkr,  B.,  In  Nellaon  Har- 
ford, K  Mtes.  ft  W.  806, "there  would  be  no 
certainty  In  the  law,  for  a  misconstruc- 
tion by  the  Jury  cannot  be  set  right  at  all 
effectually. "  We  are  sure  tbat  the  learned 
Judge  was  entirely  familiar  with  theabove 
principles,  but  we  think  that  they  were 
not  properl.v  applied  In  the  present  case. 
The  terms  of  an  oral  contract  must  neces- 
sarily be  ascertained  from  the  testimony 
of  the  witnesses,  and  It  Is  tbe  duty  of  tbe 
conrt  to  Instruct  the  Jury  as  to  the  law 
applicable  to  the  various  phases  arising 
upon  such  testimony.  But  where  the 
court  presents  to  the  Jnry  a  particular 
view  of  the  facts,  and  this  embodies  tbe 
terms  of  a  contract  which  are  in  themselves 
precise  and  explicit,  the  court  should  de- 
clare their  legal  effect,  and  It  would  beer^ 
ror  to  leave  this  to  be  determined  by  the 
Jury.  In  such  a  case  the  rule  Is  the  same 
as  if  the  contract  were  in  writing.  After 
chaining  the  Jury  upon  the  testimony  of 
the  plaintiffs,  his  honor  presented  the  con- 
tention of  the  defendant,  which  was  found- 
ed upon  theeTidence.as  follows:  "lagreed 
to  buy  of  him  [theagentof  plaintiffs]  a  bill 
of  Rbnes  upon  his  promise  to  have  them  in 
Aulander  In  two  weeks. "  According  to  the 
defenne,  this  was  theentlreagrcement  as  to 
the  shipment  and  delivery,  and  it  Is  not 
varied  In  any  manner  because  It  Inrluced 
tbe  defendant  to  purchase  tbe  goods.  It 
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was  the  contract  resulting  from  the  "ex- 
press bargain  and  agreement  "that formed 
the  Inducement,  and  It  is  this  contract 
alone  that  waa  to  be  Interpreted.  The 
lansnage  need  is  clear  and  precise.  It  is 
not  unusual  or  equivocal,  nor  doea  It  in- 
Tolre  any  sdentlflc  exposition  by  experts, 
nor  is  it  doabtful  In  the  sense  that  It  may 
be  explained  by  oTidenceot  usage  or  other 
extraneoue  circumstances.  If  the  lan- 
guage, being  thus  true  from  ambiguity, 
leaves  the  meaning  of  thepartiRs  In  doubt, 
it  is  the  duty  of  the  court,  and  not  the 
Jury,  to  determine  Its  legal  effect;  and,  If 
no  definite  meaning  can  be  attached  to 
such  langnage,  then  It  Is  the  duty  of  the 
court  to  so  hold.  Bilverthom  v.  Fowle,  4 
Jones,  (N.  C.)  362.  Uls  honor,  after  stat- 
ing the  terms  of  the  contract,  Instructed 
the  Jury  that,  if  such  was  the  contract, 
they  roust  farther  "Inquire  and  determine 
what  was  meant  and  nudcrstood  by  It  by 
the  parties  making  It."  Now,  the  charge 
assumesthat  the  terms  of  the  contract  are 
ascertained,  but  at  the  same  time  leaves 
Its  interpretation  to  the  Jury.  The  court 
should  have  Interpreted  this  meaning  ac- 
cording to  the  terms  of  the  assumed  con- 
tract, and  not  according  to  absent  terms 
incorporated  Into  the  same  by  what  the 
Jury  were  to  Infer  was  the  meaning  of  tbr 
parties.  In  this  ve  tiilnk  tberevas  error. 
New  trial. 

Merrimon,  C.  J.,  (dissenting:)  The  spe- 
cial contract  alleged  by  the  defendant 
was  not  In  writing.  II  It  had  been  so. 
and  the  writing  had  been  admitted  or 
proven  by  proper  evidence,  the  court 
would  have  Interpreted  its  meaning.  The 
proper  constroction  of  contnu*tB  to  mat- 
ter iA  law,  and  it  Is  the  prorlniM  o7  the 
court  to  Interpret  their  meaning.  When 
they  are  written,  and  cannot  be  explained 
or  modified  by  parol,  as  In  some  eases 
they  may  be,  tholr  terms  are  settled,  and 
their  meaning  Is  simply  a  question  of  law 
to  be  determined  by  the  court.  When,  al- 
so, a  contract  has  not  been  reduced  to 
writing,  but  Its  terras  appear,— >are  pre- 
cise, clear,  and  explldt, — the  court  must 
Interpret  their  meaning  and  legal  effect. 
It,  however,  tlie  parties  to  an  unwritten 
contract  dispute  abont  ItH  terms,  and 
these  are  not  clear  nor  definite,— are  ob- 
scure or  equivocal,  or  their  use  is  not  cer- 
tain and  determinate, orituiustbelnferred 
from  the  conduct  of  the  parties,— such 
contract— wbat  its  terms  are— must  be 
ascertained  by  the  Jury.  And  so,  also,  if 
the  terms  used  are  technical  or  nnusual, 
and  tbeir  meaning  must  be  gathered  from 
experts,  or  persons  acquainted  with  the 
particnl&r  act  or  husiness  to  which  such 
terms  refer,  and  in  the  like  casps,  the  }ury 
mast  ascertain  the  meaning  ot  such  terms 
as  used  by  the  parties;  still,  wlien  their 
use  and  what  they  are,  are  ascertained  by 
ttie  Jury,  it  is  the  dnty  of  the  court  to  in- 
terpret the  contract  ascertained  as  mat- 
ter of  fact  by  the  Jury.  The  jury  must  as- 
certain as  mutter  of  fact  what  the  con- 
tract Is.  and  the  court  must  determine 
what  is  Its  legal  Import  and  effect.  In 
such  case<i  the  coort  should  generally  give 
the  Jury  Instructions  as  to  the  meaning 
and  effect  of  the  contract,  accordingly  as 


they  may  find  it  to  be,  carefully  pointing 
out  their  dnty  in  ascertaining  what  the 
contract  Iq  question  is.  Young  v.  Jeffreys, 
4  Dev.  &  B.  216;  Massey  v.  Bellsle,  2  Ired. 
170;  Feslerman  v.  Parker,  10  Ired.  474; 
Silvertboru  v.  Fowle,  4  Jones,  (N.  C.)  382. 
In  this  case  the  exception  Is  based  upon  a 
misapprehension  of  the  Instroction  com- 
plained of.  The  court  did  not  intend  to 
leave  it  to  the  Jury  to  interpret  the  con- 
tract in  question,  nor  did  It  do  ho  in  effect. 
The  contract  alleged  was  not  lu  writ- 
ing; the  principal  evidence — that  of  the 
defendant — tending  to  prove  It  was  nut 
very  explicit,  unequiv<»cal,  and  deter- 
minate. On  the  conLrary.  it  left.the  real 
agreement  to  Inference  In  material  re- 
spects. The  witness  said;  "I  agreed  to 
buy  of  bim  [the  plaintiffs*  agent]  a  bill  of 
shoes  upon  his  promise  to  have  them  in 
Aulander  in  two  weeks;"  but  he  did  not 
say  certainly,  in  terms,  that  the  agent 
agreed  on  his  part  to  deliver  the  shoes  at 
the  place  mentioned  within  that  time; 
that  this  was  a  substantial  part  of  tbe- 
contract;  and  that  It  was  understood 
that  the  defendant  would  not  be  bound 
to  take  the  shoos  If  they  were  not  sodellv- 
ered.  This  was  left  In  doubt;  to  infer- 
ence. He  said  "  that  this  was  the  main  In- 
ducement to  the  bargain:  without  this 
pmmlse  I  would  not  have  taken  ths- 
gonds."  He  does  not  say,  in  terms,  that 
the  agent  so  understood  and  agreed ; 
that  he  did,  was  left  to  Inference.  He 
did  not  say,  in  terms,  that  the  contract 
was  special,— ont  of  the  ordinary  course 
of  trade  in  such  cases.  That  was  left 
to  Inference.  Hence  the  court  told  the  Ju- 
ry to  Inquire  whether  there  was  such  spe- 
cial contract,  and,  If  aOj  wbat  was  meant 
—not  as  matter  of  law,  but  as  matter  ot 
fact— by  It;  by  what  was  said  and  mutu- 
ally understood  and  agreed  upon  by  the 
parties.  That  Is,  the  nourt  Instructed  the 
Jury  to  ascertain  from  the  nncertain,  un- 
detennlnate,  evidence  of  snch  contract 
wbat  It  was  as  matter  ol  fact.  It  submit- 
ted to  them,  not  what  was  the  legal 
meaning  of  the  words  used  by  the  defiend- 
ant  or  by  tither  party,  but  whether  the 
parties  In  fact  mutually  understood  and 
agreed  that  the  shoes  should  be  delivered 
"In  two  weeks"  at  the  defendant's  place 
ot  bnslness,  or  whether  In  tact  It  waa 
airreed  that  the  plaintiff^,  In  the  ordinary 
cuDrseof  business,  sold  the  defendant  the 
shoes;  and  this  was  the  fact  of  the  agree- 
ment; and  the  plaintlfts*  agent  said. — ^m- 
ply  added, — not  as  part  of  the  agreement, 
that  he  would  oi'llver  them  "In  two 
weeks,"  meaning  no  more  than  that  be 
would  be  prompt  in  shipping  them.  The 
court  further  said.  In  substance,  tbat,  it 
the  Jury  should  find  the  contract  to  be  as 
contended  by  the  defendant,  then,  as 
matter  of  law,  the  plaintiffs  could  noT  r«* 
cover.  Thus  !t  Interpreted  the  contract  In 
that  view.  It  farther  said.  In  effect,  that 
If  the  Jury  should  find  the  contract  to  be 
In  fact  as  contended  by  the  plaintiffs, 
then  the  latter  could  recover.  Thus  It  In- 
terpreted the  meaning  and  legal  eltect  of  It 
in  the  view  favorable  to  the  plaintlttlB. 
The  evidence  In  this  case  lelt  the  terms  of 
contract  much  more  In  doubt  tiian  did 
the  evidence  of  the  contract  in  qinetlon  In 
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Massey  r.  Belisle,  supra.  In  tbat  case 
**  the  plaintiff  stated  tu  the  defendant,  as  a 
fact,  tbat  It  had  been  discovered  that  her 
houM  was  two  feet  upon  hta  lot.  Upon 
thin  information  she  promised  to  pay  blm 
four  dollars  per  annum  while  It  remained 
there.  At  the  expiration  of  the  firat  year, 
«  ben  the  rent  was  demanded,  she  refused 
tu  pay,  allefftng  that  the  boose  was  alto- 
gether  upon  her  own  land.  After  thla  re- 
fusal she  did  pay  four  dollars,  upon  his 
express  promlae  to  refund  It  If  it  should 
turn  out  that  the  housu  was  not  upon  hie 
lot.  The  parties  then  agreed  upon  a  mode 
by  which  the  boundaries  of  their  respect- 
ive lots  should  be  determined.  Unfortu- 
nately the  attempt  thus  to  determine 
their  boandaiiefl  tailed,  and  the  plaintiff 
ancd  for  the  next  year's  rent.  Mow,  It 
seensB  to  us  clear  tbat  upon  what  terms 
and  upon  what  consideration  the  defend- 
ant promised  to  pay  rent  was  an  inquiry 
of  fuct  fit  for  the  determination  ol  a  jury." 
The  court  said  that,  the  facts  as  to  the 
terms  being  doubtful,  it  wastlieprovlnceof 
the  Jary  to  ascertain  the  same.  Tliey  cer- 
tainly were  more  definite  than  the  terms 
In  qneation  In  the  present  case.  Perhaps 
the  Instruction  ^ven  the  jury  might  have 
been  more  precise,  but  It  was  quite  iotflli- 
glhle,  and  snbHtantlatly  In  all  respectscor- 
rect.  The  court  interpreted  the  contract, 
as  to  Its  Jesial  import  and  effect,  accord- 
lugly  as  the  Jury  might  ascert^iin  it.  to  be 
as  matter  of  fact,  und  it  gave  them  prop- 
er Instroetinns  as  to  their  duty.  The  oth- 
er exceptions  are  without  merit,  and  it 
would  serve  no  useful  purpose  to  advert 
nrtber  to  them. 


HowLAND  et  a/,  v.  Foblaw. 

(Supreme  Court  of  North  Carolina.  MayS,  ISdl.) 
Luss-  Rbtit  IX  £iKD — Lien— vo  Third 

Plaintifb,  the  ownem  of  a  flsh-scrap  and 
oil  factory,  contracted  to  furnish  W.  &  Co.  the 
factory,  a  seiae,  and  some  boats,  while  W.  &  Co. 
agreed  to  deliver  to  them  one-fourth  of  the  gross 
product  of  oil  and  scraps,  and  to  pay  all  running 
expenses  of  factory.  W,  &  Co.,  instead  of  deliv- 
ering the  one-fourth  of  the  prodnct  to  plaintiffs, 
aold  it  all  to  defendant.  Held,  in  an  action  tc 
reouver  said  one-fourth  or  the  value  thereof,  that 
said  agreement  constituted  a  lease,  rent  to  be 
ptud  in  kindj  and  that  as  the  only  statutory  pro- 
vision giving  the  landlord  a  lien,  until  a  division 
had  been  made  and  his  share  set  apart  to  him  in 
several^,  was  In  the  case  of  leases  for  agricult- 
ural purposes,  (Code  N.  C.  1 1754,)  plaintiffs*  only 
TeBMoy  was  against  their  fossoos. 

This  was  a  civil  action  In  the  nature  of 
trover,  brought  to  recover  the  value  of 
certain  fish-scrap  and  oil,  f>old  by  B.  L. 
Webb  &  Co.,  who  were  In  charge  of  pluin- 
tllfa'  mills,  to  the  delt^ndant,  and  tried  at 
the  fall  term,  18S0.  uf  superior  court  of 
Carteret  couuty,  before  Abmfisld,  J.  His 
honor  refused  Instructions  asked,  and 
charged  the  Jnry  as  follows:  "That  the 
contract  between  plaintiffs  Bowland  and 
B.  T.  Webb  &  Co.  was  not  a  copartner- 
ehipcontract,butwas  a  contract  of  rental 
of  the  property  of  plaintiffs  for  one-fourth 
of  the  product  of  the  factory;  that  If  the 
plaintifis  were  In  pussessloa  of  the  proper- 
ty in  controversy,  under  the  contract  In- 
troduced In  evidence,  the  same  having 


been  delivered  to  them,  and  defendant 
purchased  it  and  ■  took  It  away,  then, 
whether  said  property  (scrap  and  oil)  was 
divided  or  not,  the  plaintiffs  are  entitled 
to  recover,  tbat  being  the  eCtect  ot  the  con- 
tract. "  The  -  defendan  t  reiinested  the 
court,  among  other  prayers,  to  give  the 
foliuwlng  instruction :  '*(4)  If  said  Benja- 
min T.  Webb  was  the  lessee  of  plalntttfs  o( 
the  Steep  Point  Fish-Scrap  &  Oil  Factory, 
and  was  in  poBsession  of  said  factory  and 
flsbHScrap  and  oil  therein,  under  an  agree- 
ment to  pay,  as  rent  therefor,  a  portion 
or  percentage  of  the  profits  or  the  gross 
products  of  scrap  and  oil,  and  the  defend- 
ant, Forlaw,  purchased  from  said  Webb, 
from  said  factory,  flsh-scrap  and  oil  in 
balk,  or  which  had  never  been  divided  or 
set  apart  to  plaintiffs  as  nmt,  then  the 
plaintiffs  are  not  ^titled  to  recover  any 
amount,  as  plaintiffs  had  no  possession  or 
right  of  property  sufficient  to  maintain 
this  action,  nor  any  lien,  by  statute  or 
otherwise,  in  the  flsh-scrap  and  oil  until  a 
divifliott.  The  plaintiffs'  cause  of  action  Is 
against  Benjamin  T.  Webb,  If  any  one." 
The  defendant  excepted  to  the  Instmctton 
given,  and  to  the  refusal  to  charge  as  re- 
quested. Defendant  appealed.  The  other 
material  facts  are  stated  In  the  opinion 
of  the  court. 
C.  B.  TbomaBt  Jr.,  for  appellant. 

Avery,  J.,  [after  gtatiog  the  facta  as 
above.)  By  the  terms  of  the  covenant  en- 
tered into  between  the  plaintiffs.  Balpb 
Howland  and  L.  C.  Howiand  and  B.  F. 
Webb  &  Co.,  the  plaintlHs  agreed  tu  "fur- 
nish" the  firm  "a  purse  seine  and  two 
purse-boats;**  also  the  fish-scrap  and  oil 
works,  with  appurtenances,  situated  on 
Steep  Point,  on  North  river;  while  Webb 
&  Co.  agreed  to  deliver  to  them  "one- 
fourth  of  the  gross  product  ot  oil  and 
scrap  ot  said  factory,  seine  oil  to  be  bar- 
reled and  scrap  in  bulk  in  scrap-house, — 
all  to  be  in  shipping  order.**  B.  T.  Webb 
&  Co.  further  covenanted  to  pay  all  of  the 
expenses  of  catching  fish,  and  tbat  in- 
curred In  running  the  factory  during  the 
year,  and  to  fill  certain  engagements  'or 
furnishing  acrap  previously  made  by  the 
plaintiffs  with  a  customer.  Before  it  was 
declared  by  statute  (Code,  §  1754)  that 
crops  raised  on  land,  leased  for  agricult- 
ural purposes,  should  be  deemed  vested 
in  the  landlord  to  secure  the  payment  of 
hie  rents,  his  advancements  aud  expendi- 
tures for  making  and  saving  crops,  and  the 
performance  on  the  part  of  the  tenant  of 
the  stipulations  In  the  lease,  the  title  to 
the  whole  ot  the  crop  was,  in  contempla- 
tion ot  law,  vested  In  the  tenant  (even 
where  the  parties  bad  agreed  upon  the 
payment  as  rent  of  a  certain  portiiiji  of 
the  crop)  until  a  division  had  been  made, 
and  the  share  of  the  landlord  bad  beea  eet 
apart  to  blm  in  severalty.  Deaver  v.  Rice, 
4  Dev.  &  B.  431;  Gordon  v.  Armstrong.  5 
Ired.  40a;  Biggs  v.  Ferrell,  12  Ired.l;  Kuss 
v.  Swarlnger,  9  Ired.  481.  This  wau  an 
agreement  to  pay  for  the  rent  of  the  man- 
ufacturing establishment,  the  seine  and 
boats,  a  certain  proportion  of  the  oil  aad 
scrap  manufactured  instead  ot  a  rent  in 
money,  and  constituted  Webb  &  Co.  nei- 
ther partners  nor  servants  (or  croppers) 
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of  Howland,  but  Bliuply  rentera.  B\gfpi  v. 
Ferrell,  Bupra,  and  ftuss  v.  Swarineer, 
fiopra.  Webb  &  Co.  were  to  divide  the 
prod  act  of  the  mill,  and  eet  apart  Uow- 
land's  share.  The  oU-works,  with  all  ap- 
purtenanceB,  sitaated  on  Steep  Point,  were 
(leHCiibed  with  sufficient  certainty  to  pass 
a  definite  lutereet.  Theao  proTlalone  In  the 
agreement  are  dlBtinctlre  characterlatlcR 
of  a  lease.  Harrison  t.  Ricks,  71  N.  C.  7, 
and  Haywood  v.  Rogere,  7H  N.  C.  320.  Aa 
the  works,  with  appurtenances,  were  not 
demised  for  agricultural  purposes,  no  lien 
In  favor  of  the  lessor  attached  to  the  scrap 
and  oil  made.  The  plalntitts  have  only 
thcdr  commoD-law  remedy.  The  common- 
law  right  of  dtstrees  or  rent  was  beld  to 
be  inconsistent  with  the  spirit  of  our  stat- 
utes In  North  Carolina:  Taylor,  Landl.  & 
Ten,  §  55«;  Deaver  v.  Rice,  supra.  Where 
a  plaintiff  recovered  in  an  action  of  eject- 
ment, the  crop  growing  on  the  land,  when 
he  was  nut  in  possession,  passed  with  the 
land ;  but  he  could  neither  recover  specific 
articles  ( whether  crops  or  ti-eee)  that  had 
been  severed  from  the  land  daring  the  oc- 
cupancy by  Che  trespasser  in  an  action  of 
replevin,  nor  their  value  in  tr<jTer,  of  one 
who  had  bought  from  the  latter.  Broth- 
era  V.  Hurdle,  10  Ired.  490;  Ray  v.  Qard- 
■npr.  S2N.  C.  454;  Harrison  v.  HoII,  102  N. 
C.  228,  9  S.  E.  Rep.  638.  The  remedy  in 
such  cases  was  an  action  of  trespass  for 
mesne  profits  against  the  party  evicted. 
The  very  forcible  reason  given  by  Pear- 
son, J.,  for  adopting  this  rale,  was  that, 
in  a  country  where  there  were  no  markets 
overt,  public  policy  forbade  that  every  one 
who  purehased  a  load  of  wood  or  a  bushel 
of  com  should  lacur  a  liability  to  the 
owner  of  the  land  from  which  it  had  been 
severed,  If  it  should  afterwards  appear 
tnat  they  had  purchased  from  a  tenant 
holding  over  or  other  trespasser.  Broth- 
ers v.  Hurdle,  supra.  The  public  would  be 
subjected  to  the  same  inconvenience  if 
every  purchaner  of  fish-scrap  or  oil  from 
the  lessees  of  an  establishment  where  it  Is 
made>  subjected  himself  to  a  liability  equal 
to  the  value  of  the  article  purchased,  In 
case  of  failure  on  the  part  of  the  lessee  to 
pay  the  full  amount  of  rent  according  to 
thv  stipulations  of  the  lease.  The  plain- 
tiffs abandonee]  the  ancillary  remedy, 
(claim  and  delivery.)  and  relied  upon 
showing  a  couverslon  of  their  property  by 
the  defendant,  who  had  bought  a  quanti- 
ty of  scrap  and  oil,  the  product  of  the 
works  leased,  from  B.  T.  Webb  &  Co.  It 
in  manifest  that  they  can  neither  maintain 
an  action  of  trover  against  the  purchaser 
from  Webb  &  Co.  for  the  value  of  the  prop- 
erty, nor  resort  to  the  ancillary  remedy, 
and  thereby  establish  a  right  to  seize  the 
specific  article  sold  by  said  lessees.  Cool- 
ey.  Torts,  p.  445.  Havinguo  lien  by  virtue 
of  the  Code,  S  1754,  nntll  the  receipt  of  their 
rent  111  kind,  plaintiffs  can  look  only  to 
the  lepsees  to  deliver  It,  or  account  for  its 
value.  If  tiiey  sell.  The  leasees,  until  the 
division  was  made  under  the  contract 
with  the  lessor,  were.  In  contemplation  of 
law.  the  ownei"8  of  all  of  the  scrap  and  oil 
manufactured.    The  effect  of  a  sale  of  any 

{)art  of  the  scrap  or  oil  made  was  to  sub- 
pct  them  to  liability  to  the  lessore  pro 
tuDto  for  the  value  of  the  landlord's  pro- 


portion. There  was  error  in  the  refusal  of 
the  Judge  to  charge  that,  under  the  con- 
tract, B.  T.  Webb  &  Co.  were  lessees,  and 
the  defendant  Incurred  no  liability  by  buy- 
ing ncrap  that  had  not  been  set  apart  and 
delivered  to  plaintiffs  or  their  agent  as 
rent;  and  that,  by  a  sale  of  any  portion 
of  the  undivided  products  otthe  mannfact- 
uring  establishment  leased  to  them,  B.  T. 
Webb  &  Co.  passed  u  good  title  to  the 
purebaHsr.  For  the  error  pointed  oat  a 
new  trial  must  be  awarded.  It  is  useless 
to  discuss  the  other  assignments  of  error. 


KiNQ  et  al.  y.  Rhbw. 

(Supreme  Cowrt  of  North  Carolina.  April  28, 
1891.) 

Tbost  EST1.TES  —  Adtbhbb  Posbbbbion  —  Iiheiti.- 

TIONfl— CdXTINOENT  REMAINDKKB. 

1.  Land  was  conveyed  to  W.,  his  beirs  and 
asslgna,  in  trust  for  tbe  Bole  ase  and  enjoyment 
of  K.  during  her  life,  and  not  liable  for  the  debts 
of  her  husband ;  and  at  her  death  to  be  divided 
amoDft  any  children  she  ml^ht  leave  sarviving 
her.  Thereafter  the  husband  of  K.  executed  a 
deed  of  tbe  land,  and  she  slened  it,  bat  her  name 
nowhere  else  appeared  In  vaa  deed  ezoept  la  the 
attestaUon  olauae,  and  tbe  deed  did  not  refer  in 
any  way  to  the  tmst-estate.  Held,  in  an  action 
by  tbe  children  of  K.  after  ber  death  against  a 
party  claiming  by  mesne  conveyances  from  the 
grantee  in  the  deed  of  K.  and  her  husband,  and 
who  tiad  been  in  possession,  claiming  adversely 
for  t^e  statutory  period,  tbat,  as  aaid  deed  was 
not  in  fact  executed  b;  K.,  and  her  husband  had 
no  interest  to  oonvey,  the  trustee  could  have 
maintained  an  action  against  defendant  at  any 
time,  and  therefbre  ute  trustee's  estate  was 
barred. 

2.  As  the  children  had  bat  a  contingent  re- 
mainder, the  legal  title  to  tbe  foe  vested  In  the 
trustee,  and  his  estate  being  barred  tbat  of  tbe 
remainder-men  was  also  barred. 

Appeal  from  superior  court.  New  Han- 
over county;  Orates,  J  udge. 

D.  L.  Russell  and  Ricaud  A  WeUlt  for  ap* 
pellants.  Janlos  Darla,  for  appellee. 

Shepherd.  J.  The  land  In  question  was 
conveyed  on  the  25th  of  April,  1863*  to  one 
"Bobert  Wood,  Jr.,  and  his  heirs  and  as- 
signs, "  In  trust  "  for  the  sole  and  separate 
use,  occupation,  and  enjoyment  uf  Char^ 
lotte  King  during  her  natural  life,  and  at 
her  death  to  be  equally  divided  between 
any  children  she  may  leave  her  surviving, 
born  of  her  intermarriage  with  her  pres- 
ent husband,  share  and  share  alike,  and 
to  be  in  uo  wise  liable  to  be  sold  or  taken 
for  the  debts  of  her  said  husband. "  Char- 
lotte King  died  in  18t{9,  and  the  plaintUTs 
are  the  only  children  bom  of  hcrintermar^ 
rlage  with  Isaac  W.  King,  her  said  bns- 
band.  The  said  King  in  1869  conveyed 
the  land  for  a  valuable  consideration  ti> 
one  Ann  Eliza  Orrell,  and  the  defendant 
claims  by  mesne  conveyances  from  her. 
Charlotte  King  executed  the  deed  with  her 
husband,  but  her  name  dues  notappearin 
It  anywhere  except  in  the  attestation 
clause,  nor  does  the  deed  refer  In  any  way 
to  the  trust-estate  of  Wood.  It  la  admit- 
ted that  the  defendant  "has  been  in  the 
actual  and  open  possession  of  the  said 
land  since  the  date  (16th  September.  18S0^ 
of  the  deed  to  him,  [by  one  Cbadwick.] 
claiming  advereely  under  said  deed,  and 
[that]  such  possession  was  adverae  to  the 
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plalntiOs  Qnl6«8  In  law  It  was  not  ad- 

Tbe  flnit  question  to  be  considered  Is 
whether  tbe  deed  executed  by  KIdk  and 
wife  (the  trustee  being  no  party  thereto) 
conreyed  any  Interest  of  the  wife  In  the 
said  land,  so  that  the  trustee  would  have 
been  preventeil  in  equity  from  assertlnf? 
bis  l^al  title  during  the  nine  years*  occn- 

Jancy  ot  the  defendant.  In  Bank  v.  Bice, 
How.  841,  It  was  aald  that.  ''In  order  to 
convey  by  grant  the  party  possesBlng  the 
right  must  be  grantor,  and  use  apt  and 
proper  words  to  convey  to  the  grantee; 
and  merely  signing,  seating,  and  acltnowl- 
ed^nganinstrument  in  which  another  per- 
son iMgrantor.isnotsufQcient.  The  deed  in 
qn«Btion  conveyed  the  marital  interests  ot 
the  husband  In  these  lands  and  nothing 
more.  In  the  following  cases  the  same 
rule  is  upheld  as  to  deeds  exactly  similar 
to  tbe  oiif^  in  question,  where  the  party 
signed,  sealeO,  and  acknowledged  It.  and 
was  only  named  In  theattestatlon  clause: 
Lufkin  V.  Curtis,  13  Mass.  223;  Leavitt 
V.  Lamprey.  13  Pick.  882;  Oreenough  v. 
Turner,  11  Gray,  882;  Stevens  v.  Owen. 
35  Me.  M;  Cox  v.  Wells.  7  Blackf.  410; 
Hall  V.  Savage,  4  Mason,  278;  Bruce  v. 
Wood,  J  Mete.  iMass.)  542;  Pierce  v. 
Chase.  108  Mass.  258;  Pureell  v.  Goshom, 
17  Ohio,  105;  Chapman  v.  Croobs.  41  Mich. 
."i97.  2  N.  W.  Rep.  »24:  Wildes  v.  Van  Voor- 
hla.  lb  Gray,  14S;  Harper,  v.  Gilbert.  6 
Cuab.  418;  Hubbard  v.  Knous,  8  Gray. 
567."  See.  also,  1  Bish.  Mar.  Worn.  $  o94, 
uote;  Malone.Real  Prop. 528. 708.  InGray 
r.  Mathls,  7  Jones.  (N.  C.)  602,  several  of 
the  foregoing  canes  are  cited,  and  their 
doctrine  clearly  recognized  and  approved. 
These  authorities  abundantly  show  that 
Mrs.  King  was  not  a  party  to  the  deed 
idgned  by  her,  and  that  it  wasinetticacioiis 
to  pass  her  estate  in  the  said  land.  I<Ielther 
did  her  hashand  have  any  interest  Jure 
marfff  which  be  could  have  conveyed,  as 
the  property  was  vested  in  the  trustee  tor 
the  "sole  and  separate  use**  ot  his  wife. 
Heathraan  v.  Hall,  3  Ired.  Eq.  420  ;  2 
Lewln,  Trusts,  753-756  ;  2  Perry.  Trusts, 
S  648.  Even  had  there  been  no  trust,  he 
eoirid  not,  under  the  act  ot  1848,  (Rev. 
Code.  c.  56.)  have  conveyed  histnterest  un- 
less the  wife  had  Joined  in  the  conveyance, 
and  this  we  have  seen  she  failed  tu  do. 
The  deed  then  can  only  be  regarded  as 
that  of  the  husband,  and,  as  he  had  no  In- 
terest which  he  could  have  conveyed,  the 
truBtee  could  have  maintained  an  action 
at  any  time  against  the  defendant  for  the 
possession  of  the  property.  Tbe  defend- 
ant being  thus  exposed  to  an  action  on 
tbe  part  of  the  truntee.  (Swann  t.  Myers, 
7h  N.  C.  G85,)  and  having  been  In  the  eon* 
tinoous  possession  for  over  seven  years 
under  his  deed  from  Chad  wick,  (which  was 
color  of  title,)  and  it  belnfr  admitted  that 
hifl  possession  was  actually  adverse,  It 
most  necesflarlly  follow  that  the  trustee's 
estate  Is  barred.  It  Issuggested.  however, 
though  not  seriously  pressed,  that  thepos- 
sesslun  ot  tbe  def(*ndant  was  permissive 
only  :  but  thei-e  is  no  evidence  of  this,  and 
we  have  but  the  naked  deed  ol  the  hus- 
band  and  the  admitted  adverse  pusnesHlon 
of  the  defendant.  Indeed,  therein  nothing 
la  tbe  case  to  show  that  Ann  Ellca  Orrell 


ever  had  possession  ot  the  land ;  nor  does 
it  appear  that  the  defendant  ever  hud  any 
notice  of  the  deed  to  Wood,  the  trustee ; 
not  does  he  claim  under  it;  norlsitapart 
ot  his  title.  The  only  evidence  as  to  tbe 
possession  is  the  admitted  fact  that  Rhew 
has  had  possession  since  J880,  claiming 
adversely  to  all  persons;  and,  even  had  he 
actual  or  constructive  notice  of  the  trust, 
tbe  estate  which  he  acquired  by  disseisin 
would  not  be  subject  to  it,  as  it  Is  well 
settled  that  "a  dlss^sor  is  not  an  assign 
of  the  trustee,  either  In  tbe  per  or  post, 
for  he  does  not  claim  through  or  under 
the  trustee,  but  holds  by  a  wrongful  title 
othlsown,  and  adversely  to  the  trust." 
1  Lewln,  Trusts,  1  Perry.  Trusts.  $9 
841-846;  Benseln  v.  LennJr.  1  Dev.  Eq.  225. 
This  seems  to  be  conceded  by  counsel.  It 
is  not  Insisted  that  the  trustee  would  have 
been  prevented  from  suing  because  ot  any 
equitable  estoppel  against  Mrs. King;  but 
we  will  remark  that,  although  it  had  ap- 
peared that  her  buuband  bad  represented 
that  the  conveyance  was  In  proper  form, 
and  sbebad  simply  remained  silent  while 
he  received  tbe  purchase  money, she  wnald 
not  have  been  estopped.  Clayton  v.RoBe* 
87  N.  0. 110.  Neither  would  the  considera- 
tion (other  lands  conveyed  tu  her)  have 
bad  this  effect,  whatever  equitable  remedy, 
it  any,  Mrs.  Orrell  might  have  had  as  to 
the  land  conveyed  by  her  whllelt  remained 
In  the  hands  ot  Mrs.  King.  Scott  v.  Bat- 
tle, 85  N.  C.  184;  Clayton  v.  Rose,  supra. 
The  estate  ot  the  trustee  being  barred,  It 
Is  well  settled  that  thecestute  que  traatent 
are  barred  also.  This  principle  Is  admira- 
bly stated  by  Smith,  C.  J.,  in  Clayton  v. 
Cagle,  97  N.  0.301,1  S.  E.  Rep.  523:  "The 
annexation  of  trusts  to  the  legal  eetato 
cannot  arrest  the  operatbm  ot  the  rule 
which,  under  the  circumstances,  ripens  an 
imperfect  Into  a  perfect  title,  since  during 
all  this  period  the  defendant  was  exposed 
to  the  action  ot  the  true  owner,  [that  is. 
the  trustee;]  and  his  n^llgence  in  bring- 
ing It  tolls  his  entry,  and  bars  hie  action. 
The  Interest  ot  the  cestui  que  trant  Is,  as 
against  strangers  to  the  deed,  under  the 
protection  ot  the  trustee,  and  shares  the 
late  that  befalls  tbe  legal  estate  by  his 
inaction  and  indifference. "  See,  also.  Hem- 
don  v.Pratt,6  Jones,  Eq.827;  Wellborn  t. 
Flnley,7Jones,  (N.C.)288;  Clayton  v.  Rose, 
and  Swann  v.  Myers,  supra. 

2.  It  Is  very  earnestly  Insisted,  however, 
that  for  the  pnrposes  of  tbe  trust  It  was 
nunecessary  that  the  trustee  should  have 
taken  any  greater  than  a  life-estate,  and 
therefore  the  remalnder>men  should  not 
be  barred.  Tbe  principle  has  very  gener- 
ally been  applied  In  rases  ot  devise  where 
it  is  held  that  there  Is  more  room  Tor  con- 
struction to  ascertain  and  carry  Intoeffect 
the  Intention  ol  tbe  testator;  and  accord- 
ingly the  estate  ol  the  trustee  has  In  some 
cases  been  enlarged  or  restricted  to  con- 
form to  the  purposes  uf  the  trust.  The 
rule,  however,  does  not  seem  to  be  recog- 
nised Id  this  state  as  applicable  to  limita- 
tions by  deed.  Evans  V.  King,  8  Jones,  Eq. 
887.  But  conceding  to  the  tallest  extent, 
tor  the  purposes  ol  tbe  dIscusRion,  that  In 
such  cases  the  estate  of  the  trustee  will  be 
"abridged  or  cut  down"  to  a  llfe-estnle 
where  the  statute  ol  uses  would  generally 
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execute  the  ulterior  limltBtlona,  or,  as  ex- 
pressed toy  fh*  counsel,  where  the  lef^al 
eetate  ie  unuecesBnry  to  Bubaer\'e  the  pur- 
poaea  of  the  trust,  we  are  nevertheless  un- 
able to  see  how  it  can  avatl  the  plaintiffs 
in  this  action.  The  land  was  purchased 
from  a  stranger  For  a  valuable  cooaldeFa- 
tion,  an^  the  plain  Intention  of  the  par- 
ties was  that  the  entire  leffal  and  benefi- 
4'lalintereatahould  passoutot  the^raotur. 
Although  the  plaintiffs  may  nut  have 
been  in  existence  at  the  time  of  the  execu- 
tion of  the  conveyance,  the  limitation 
«ould  have  been  made  by  a  deed  (op- 
erating, under  our  statute  of  1715,  as  a 
common-law  conveyance)  directly  to  the 
wile  for  life,  the  Inho-itance  during,  tlie 
contingency  being  either,  as  the  old  writ- 
ers say,  in  abeyance  or  in  aubibue,  (Co. 
LItt.  342;)  or,  according  to  Mr,  Fearne, 
(Cunt.  Bern.  301.)  remaining  in  the  gran- 
tor until  the  ascertainnieat  of  the  persons 
who  are  entitled  to  take.  Under  such  a 
conveyance,  however,  the  wire's  estate 
would  have  been  subjected  to  the  marital 
rights  at  Uie  husband,  and  tlie  contingent 
limitations  over  could  have  been  defeated 
by  the  destruction  of  the  life-estate.  For 
the  purpose,  therefore,  of  securing  her  In 
the  sole  and  separate  enjoyment  of  her 
lite  estate,  and  presumably  to  more  effect- 
ually preBerra  the  particular  estate  until 
the  vesting  of  the  remainders,  the  entire 
toe  was  conveyed  to  Wood  and  his  belrs 
In  trust  for  the  purposes  declared.  Noth- 
ing remained  hi  the  grantor,  and,  there 
being  a  vaiuablecoDslderation,  there  could 
never  have  been  a  resulting  trust  In  his 
favor.  Brown  v.  Jones,  1  Atk.  158;  Per- 
ry, Traats,  158.  In  whom,  then,  was  It  nec- 
eesary  lor  the  fee  to  va^t?  It  could  not 
lie  In  the  wife,  because  she  took  but  a  Ufe- 
•estate;  and  it  could  not  go  to  the  children 
«v«i  ir  In  f-Kistence  at  the  execution  of  the 
-tleeil,  (and  this  does  not  appear,)  Xor  it  Is 
wdl  settled  that.  If  the  use  is  contlQgent, 
the  use  Is  not  ia  esse  until  the  happening 
of  the  contingency  upon  which  its  vesting 
ilepends,  and  the  statute  will  not  execute 
It  until  then,  (^ndteigh's  Case,  1  Coke, 
126;  Hand,  Cses&T.  110;  1  »ugd.  Powers, 
41;4Kent,Comm.241;  1  Cruise, Dig. 354.  It 
will  be  observed  that  the  limitation  over  Is 
not  to  therhUdren  of  Mrs.  King  provided 
t^hey  survive  her,  (in  wliich  case  they 
would  have  taken  a  vested  remainder, 
Hubject  to  have  bem  divested  afterwards 
by  their  death  before  that  of  their  moth- 
er.) but  It  Is  to  "any  children  she  may 
leave  surviving  her.  **  During  her  life  there 
«ould  be  no  one  to  fill  the  description,  and 
it  Is  therefore  quite  clea^  that  the  uses 
were  contingent.  The  fee  then  having 
passed  out  of  the  grantor,  the  wife  taltlng 
but  a  Ufe-«8tate.  and  the  children  having 
but  a  coiitingent  use,  which  could  uot  be 
«xecot«d  by  the  statute,  ft  must  follow 
that  nntil  the  death  of  Mrs.  King  It  was 
necessary  that  Itshould  have  resided  in  the 
trustee  and  his  heirs ;  and  this  is  precisely 
where  it  was  placed  by  the  expreos  terms 
of  the  conveyance.  In  support  of  this 
conclusion.  In  reference  to  the  facts  of  this 
particular  case,  we  reproduce  the  lan- 
guage of  RuFFiN,  C.  J.,  In  Battle  v.  Pet- 
w^ay,  6  Ired.  576.  He  says:  "If  the  trust 
Is  not  for  a  particular  pemon  only,  but  hi 


limited  orer  for  other  persons,  for  whose 
protection  the  trustee's  legal  estate  is  nec- 
essary or  highly  useful,  it  Is  plain  that 
the  duty  of  the  trustee  to  those  entitled  in 
Jiituro  requires  bim  to  retain  his  estate; 
and  therefore  the  irourt  would  not  decree 
blm  to  convey  it. "  In  our  case  It  was  not 
only  useful,  but,  as  we  have  seen,  It  was 
absolutely  necessary,  that  tlie  fee  should 
have  abided  iu  the  trustee  until  the  hap- 
pening of  the  contingencies  mentioned. 
The  legal  fee  then  being  in  tbe  trustee,  and 
having  been  barred  bjr  his  inaction,  as 
well  as  that  of  tbe  equitable  life-tenant, 
there  remained  no  estate  to  feed  the  r^ 
mainders  when  tbey  vested  in  the  [Hafn- 
tiffs  npon  tbe  death  vl  their  mother,  and 
they  are  therefore  not  entitled  to  recover. 
If  any  further  authority  were  needed  tu 
support  the  conclusion  at  which  we  have 
arrived, It  will  lie  found  InHemdoD'eCaHe, 
(tupra,  which  is  strongly  In  point  lor 
the  defendant.  There,  lo  the  words  of  the 
defendant's  counsel,  tbe  purposes  of  tbe 
trust  were  simply  and  purely  to  preserve 
tlie  estate  for  the  benefit  of  the  contingent 
limitation  to  Mary  Herndon  and  the  oth- 
ers during  the  life  of  Robert  and  Julia, 
and  according  to  tbe  contention  of  tbe 
counsel  for  plaintiff  It  was  only  necessary 
that  Uie  trastees  should  take  an  estate 
for  the  lives  of  tfaoBs  two,  and  that  tbe 
statute  could  only  run  against  that  lite- 
estate;  but  the  court  held  that  the  plain- 
tiffs were  barred,  and  tbey  treated  tbe 
question  as  too  clear  to  admit  of  a  doubt. 
If  there  bad  been  anything  in  the  point 
now  raised  by  the  couns^  for  plalntiffti. 
It  certainly  would  not  have  escaped  tbe 
attention  of  the  eminent  counsel  who  ar- 
gued tbe  c«ae,  or  of  the  very  able  lawyer 
and  distinguished  Jurist  who  delivered  tbe 
opinion.  Whatever  opinion  may  be  en- 
tertained by  other  conrts.  it  is  yet  too 
well  settled  in  this  state  to  admit  of  argu- 
ment that,  where  the  trustee  is  barred, 
the  oeatuia  que  trastent  in  remainder  as 
well  as  those  for  life  are  barred  also. 
Herndon  v.  Pratt,  and  Swann  v.  Uyera, 
supra. 

Under  tbe  view  we  have  taken  of  the 
law  as  settled  by  this  court,  and  Itn  appli- 
cation to  tbe  present  case.  It  is  hardly  nec- 
essary to  review  the  authorities  cited  by 
the  plaintiffs  from  other  states.  We  will 
remark,  however,  that  EUls  v.  Fisher,  65 
Amer.  Dec.  52,  related  to  a  trust  created 
by  devise,  and  the  same  is  true  of  the  quo- 
tation from  Oonlter  v,  Itobinson,  57 
Amvr.  Dec.  168,  cited  by  counsel,  f n  Nlcoll 
V.  Walworth,  4  Denlo.  385,  the  estate  of 
the  trustee  was  but  for  life,  and  the  de- 
cision is  explained  by  DANroKTB,  J.,  In 
Bennett  v.  Gariock.  79  N.  T.  303.  in  this 
latter  case  tbe  doctrine  aa  contended  for 
by  tb«)  plalntUfs  waa  reoogalied  as  to 
deeds,  but  Its  application  was  denied  be- 
cause, aa  in  the  present  case,  it  was  neces- 
sary for  the  purposeH  of  the  trust  that  tbe 
trustee  should  take  the  fee.  The  paasaice 
cited  from  Perry,  Trusts,  858,  to  the  effect 
that  the  statntory  bar  ought  not  to  run 
against  the  eeatuis  que  trastent  In  re- 
mainder, is  not  sustained  In  the  single 
cane  (Parker  v.  Hall.  %  Head,  641)  cited  in 
its  support.  The  case  only  decides  that 
the  ceatala  qae  trastent  are  not  barred 
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whm  the  trustee  oitnps  hlma^  from  hh- 
inx  by  selllDK  the  property,  and  tba« 
"aDltlbs  wltb  the  porchatBer  to  a  breach 
of  the  troat. "  The  wronjir,  sayn  the  court, 
u  to  the  ceatuis  que  trusteat  and  not  to 
the  trustee,  and  '*  he  coald  not  sue  or  rep- 
ment  them."  It  has  nerer  been  Insisted 
that  the  bar  is  effectlTe  asaliuit  the  cestai 
qae  traat  except  In  caMS  where  the  trus- 
tee could  have  sued,  as  In  this  case,  and 
railed  to  do  so.  For  the  reasons  Klven  we 
are  of  tfao  opinion  that  bis  honor  rommlt- 
ted  uo  error  In  holding  that  the  plalntlSa 
were  barred,  and  coald  not  reeoTW. 
Afflrmed. 


Baxk  of  Oxfohd  v.  Bobbitt  et  al. 

(Supreme  Court  qfKorih  Carolina.  April  28, 

1891. ) 

BiGRT  TO  IxTKBsat—Acoomnute— Rbtisv  ok 
Atfbal. 

1.  Defendants  executed  oertain  bonds  to  se- 
cure plaintiff,  a  banking  corporation,,  for  ad- 
vancements to  be  made  to  a  flrxo,  not  to  exceed 
15.000,  and  to  "Include  and  to  secure  all  amonnts 
drawn  by  them  for  any  purpose  whatsoever, "  to 
terminate  October  81,  and  the  obliffors  to 
be  beld  for  wbatever  balance  thereafter  ap- 
peared at  S  per  cent,  per  annum.  In  an  aotion 
00  tbe  bonds  the  referee  foimd  that  plaintiff 
charged  on  tne  daily  balances  of  advancements  1 
per  cent,  per  month,  and  compoonded  same  from 
moDth  to  month,  and  that  on  October  8l8t  there 
was  dae  plaintiff  ^,081.82,  which  was  reduced 
by  credits,  leaving  due  t4,013.7S,  September  1, 
laS7.  Jodgment  was  entered  for  the  latter 
amonnt  without  interest.  Held,  that  the  bonds 
cnvered  any  balance  found  due  October  Slat, 
with  S  per  cent,  interest  therefrom,  and  plaintiff 
WiS  entitled  to  Interest  on  the  amount  due  from 
September  1,  1S87,  at  8  per  cent 

2.  Where  defeodants  excepted  to  tbe  Judg- 
ntnt,  bat  failed  to  ai^>eal,  they  are  estopped 
&om  questlMilng  tbe  correctness  of  the  balance 
found  Dy  the  court,  on  an  appeal  by  plcUntlfl. 

Mbrbimox,  C.  J.,  and  Claxk,  J.,  dissenting. 

This  Is  an  appeal  by  the  plaintiff  from  a 
{udKment  rendered  by  T.  B.  Wohack, 
J.,  in  a  eivll  action  tried  before  blm  at 
tlie  April  term,  1890,  of  the  superior  court 
o(  Granville  coanty.  The  complaint  al- 
lele. In  substance :  (1 )  That  on  the  2d  of 
February,  ISKO,  tbe  defendants  William 
Bobhitt  and  B.  B.  Hlnes  were  copartners 
In  the  nianaKement  aild  conduct  of  the 
Meadows  warehouse  In  Oxford,  N.  C,  and 
for  the  sale  of  leaf  tobacco.  (2)  That  said 
Bobbitt  &  Hlues  affi-eed  with  tbe  plaintiff 
that  if  plaintiff  would  advance  mon^.oot 
to  exceed  the  sum  of  $5,000.  to  enable  them 
io  carry  on  their  said  copartnership,  they 
would  aecurt:  plaintiff  QKainst  \ot*a  by  rea- 
son of  said  advances  to  them,  and  in  pur- 
nuance  of  said  agreement  said  Bobbitt 
aud  the  defendant  I).  C.  White  executed 
and  delivered  to  the  plaintiff,  on  the  said 
'2il  day  of  February,  18SG,  their  covenant 
in  words  and  llRures  as  follows,  to- wit: 
"State  of  North  Carolina,  <!ranville  coun- 
ty. i)xfnrd,N.C.,  Feb.  2d.  18S6.  $1,000.00. 
For  value  received,  we,  W.  A.  Bobbitt  and 
D.  C.  White,  hereby  acknowledge  ourselves 
jointly  and  severally  bound  to  the  Bank 
of  Oxford  in  the  sum  ot  one  thousand  dol- 
lars, and  hereby  also  bind  our  heirs,  exec- 
utors, Bdwlnistrators.  and  assigns.  Wlt- 
aevB  our  hands  and  seals,  this  the  day  aud 
T.I3b.£.no.5— 12 


year  above  written.  Tbe  loregolns  obll* 
Katlon  is  made  to  eecure  the  bank  of  Ox- 
ford in  part  for  an  amonnt  not  exceeding 
$6,000,  should  it  agree  to  advance  to  Bob- 
bitt &  Hines,  copartners  in  tbe  manage- 
ment of  the  Meadows  warehouse.  The 
amount  due  at  anytime  shall  be  evidenced 
by  the  account  which  the  Bank  of  Oxford 
agrees  to  open  wltb  the  said  Bobbitt  & 
Hines,  and  la  to  include  and  to  secure  all 
amounts  drawn  by  them  for  any  purpose 
whatsoever.  All  advances  under  this 
agreement  may  bediscounted  by  tbe  Bank 
of  Oxford  upon  three  days*  notice,  and  the 
account  shall  stand  tor  settlement  in  fif- 
teen days  thereafter,  when  the  balance 
shall  be  considered  due  and  payable.  If 
not  paid.  Interest  thereafter  ahaUbeatS 
per  cent,  per  annum.  This  asreement 
terminates  on  the  31st  of  October,  1886, 
and  the  obligors  hereto  shall  beheld  bound 
for  whatever  balance  may  then  appear 
to  be  due  the  said  Bank  of  Oxford,  with 
Interest  thereafter  at  the  rateof  eight  (8%) 
per  cent,  per  annum,  not  to  exceed  the 
sum  of  f 1,000.  [Signed]  W.  A.  Bobbitt. 
[Seal.}  D.C.White.  [Seal.]"  (8)Thataft- 
erwards,  on  the  12th  day  of  February, 
1886,  said  W.  A.  Bobbitt  and  the  de- 
fendants M.  E.  Bobbitt  and  T.  C.  Sogers, 
In  puTsuanueof  said  agreement  with  plain- 
tiff,  executed  and  delivered  to  plaintiff 
a  like  covenant,  with  like  stipulations  and 
conditions,  for  $1,500.  (4)  That  nn  tbe  2d 
of  February,  1SS6,  the  said  R.B.  Hines  and 
the  defendant  L.  C.  Taylor,  In  pursuance 
ot  said  agreement  with  the  plaintiff,  exe* 
cuted  aud  delivered  to  plalntifl  a  like  cove- 
nant with  like  stipulations  and  conditions 
for  $2,600.  (r>)  That  on  the  1st  day  of  No- 
vember. 1886,  there  was  a  balance  due 
plaintiff  from  said  Bobbitt  &  Hines,  on  ac- 
count ot  their  said  agreement,  of  $5,845.01), 
which  was  secured  by  said  covenants, 
which  Indebtedness  has  been  reduced  by 
sundry  credits,  leaving  a  balance  due, Sep- 
tember 1, 1SS7,  ot  $4,061.77.  (6)  That  the 
plaintiff  Is  acorporatlon  duly  created, etc., 
aud  hath  right  to  maintain  this  action. 
The  plaiatitf  demands  iudgmeut  against 
the  defendants  Bobbitt  &  Hines  for  tbe 
sum  of  $4,061.77.  with  interest  at  8  per 
cent,  from  September  1,  1887,  till  paid,  and 
against  the  other  defendauts.  D.  C.  White* 
M.  E.  Bobbitt. T.C.  Rogers,  and  L.C.Tay- 
lor, respectively,  for  the  sums  due  accord- 
ing to  their  reii'pectlve  covenants,  and  for 
such  other  relief,  etc.  The  defendants  W. 
A.  Bobbitt  and  the  sureties  on  the  cove- 
nants executed  by  him,  file  a  separate  an- 
swer, admitting  allegations  1,  2,  3,  4,  and 
6,  except  that  they  say  that  the  defendant 
D.  C.  White  executed  the  bond  mentioned 
in  the  second  allegation  as  surety  for  W. 
A.  Bobbitt  aluoo,  and  that  the  defend- 
ants M.  E.  Bobbitt  and  T.  C.  Rogers  exe- 
cuted the  bond  mentioned  in  the  third  al- 
legation as  sureties  for  said  W.  A.  Bob- 
bitt alone;  and  these  facts  were  known  to 
the  plaintiff  at  the  time  of  the  execution  of 
the  name.  They  admit  that  plaintiff  made 
advances  to  Bobbitt  &  Hinee,  as  alleged 
In  the  fifth  allegation,  but  they  deny  that 
said  Bobbitt  &  Hines  were  or  are  Indebt- 
ed to  the  plaintiff  in  the  amonnt  or  in  any 
amount  nearly  BO  large  as  alleged.  And 
in  their  answer  to  the  complaint  the  d(v 
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lendantB  aay:  (7>  That  plalutW  bas 
charged  said  firm  tor  the  Buina  advanced 
as  Interest  at  a  greater  rate  ttann  8  per 
cent.,  to-wlt,  at  the  rate  of  1  per  cent, 
per  month,  and  compoiinded  the  same 
monthly  at  the  name  rate,  contrary  to  the 
Rtatute,  and  that  a  larfte  part  of  the  in- 
debtedneaB  claimed  by  plaintiff  conalBts 
of  said  Illegal  IntereBt,  which  la  Included 
In  drafts  of  the  firm  held  by  plaintiff,  and 
that  plaintiff,  by  reason  of  tne  statute  of 
tiHury,  which  thedefendants  net  upagnlnst 
plaintiff's  claim,  iB  not  entitled  to  receive 
said  illegal  Interest  or  any  Interest  on  the 
same  advanced  by  plaintifl  to  said  Arm. 
(8)  Defendants  further  say  that  they  ad- 
mit that  said  Arm  Jnstly  owes  to  plaintiff 
a  balance  of  principal  of  some  amoant 
which  tbe  bonds  mentioned  In  ttaecom- 

filalnt  were  intended  to  secure,  but  much 
ess  than  tbe  plaintiff  alleges,  and  that  a 
Just  account  of  the  dealings  with  plaintiff 
will  make  It  soappear;  thatanch  account 
Is  necessary,  and  ougnt  to  bo  taken,  so  as 
to  show  the  true  amount  of  Indebtedness 
of  said  firm  to  plaintifl;  and  these  defend- 
ants pray  that  the  eame  may  be  done. 

The  defendants  Hfties&Taylor  fllea  sep- 
arate answer,  in  which  they  say  that  de- 
fendant Taylor  was  surety  only  to  the 
bond  of  B.  B.  Hlnes,  and  this  was  known 
to  plaintiff,  and,  eo  far  as  is  material  to 
the  question  hefotv  this  court,  containing 
the  same  admissions  and  relying  npon  the 
same  dMenses  as  eet  out  In  the  answer  of 
W.  A.  Bobbttt  and  his  sureties.  The  re- 
spective answers  contain  controverted 
matter  between  the  defendants  themselves 
iramuterfal  to  this  controversy,  and  need 
nut  be  stated.  At  September  term,  1888,  it 
was,  on  motion  of  defendants,  referred 
to  a  referee  to  state  au  account  "of  all 
Bams  advanced  by  plaintiff  to  the  firm  of 
Bobbttt  &  Hlnes  in  tbe  pleadings  men- 
tioned, so  as  to  show  the  amountH  so  ad- 
vanced and  the  date  at  which  they  were 
advanced,  and  alao  of  all  sums  received  by 
plaintiff  from  the  said  defendants,  and  the 
dates  of  tbe  same  respectively.  **  In  obedi- 
ence to  the  order  of  reference.  O.  T.  Basker- 
ville,  the  referee,  reported  a  detailed  ac- 
count, from  which,  among  other  things, 
it  appeared  that  plaintifr.  In  pursnance  of 
an  agreement,  made  advancements  from 
time  to  time  to  the  firm  of  Bobbitt  & 
Hlnes,  and  that  "on  the  sums  of  money 
advanced  by  the  Bank  of  Oxford  to  the 
firm  of  Bobbitt  &  Hlnes  tbe  said  bank 
charged  said  firm  Interest  on  the  dally 
balances  at  the  rate  of  1  per  cent,  per 
month,  and  compounded  the  same  from 
month  to  month  to  the  end  of  the  ac- 
count,—31st  of  October,  1886.  There  was 
no  HKreenient  between  the  bank  and  said 
firm  as  to  rate  of  IntercBt  the  bank  should 
charge  upon  advances  made,  but  the  cov. 
enant  heretofore  mentioned  specially  pro- 
vides that  any  balance  found  to  be  due 
the  bank  upon  the  cesHntionot  dealings  on 
the  3lHt  oT  October,  1SS6,  should  bear  in- 
terest at  the  rate  of  8  per  cent.  The  firm 
of  Bobbitt  &.  Hinert,  however,  knew  from 
BtatenientH,  including  interest,  fnrniphed 
by  tlieni  to  the  bank  from  time  to  time  be- 
tween tho2sth  or.TnnuHry.  iSsfi,  and  tIie3lHt 
of  October.  lS,sG,during  the  courwe  ol  these 
dealings,  with  what  rate  of  interest  the 


bank  was  charging  them."  It  further  ap- 
pears from  the  report  tbat  the  sum  of 
$6,081.82  was  due  from  the  firm  to  the 
plaintiff  on  the  Slst  of  October,  1886.  This 
sum,  as  appears,  was  reduced  by  subse- 
quent payments,  leaving  a  balance  of  94,- 
048.78  due  on  the  1st  of  September,  18S7. 
To  the  report  of  the  referee  the  defendants 
filed  numerous  exceptions,  and,  tbe  action 
being  heard  upon  tbe  Same,  the  following 
Judgment  was  rendered: 

"On  motion  of  attorneys  for  plalntiSlt 
Is  adjudged  by  the  court  that  exceptions 
filed  by  said  W.  A.  Bobbitt  and  D.  C.  White 
and  M.  E.  Bobbitt  be  and  the  same  are 
overruled.  It  Is  adjudged  by  the  court 
that  theexceptions  from  one toseven,  both 
incloslve',  filed  by  tbe  defendants  Hlnes  and 
Taylor,  be,  and  tbe  same  are  hereby,  over- 
ruled. And  on  motion  of  attorneys  for  de- 
fendants, and  the  court  having  found  as  a 
fact  tbat  plaintiff  had  received  usarlons 
Interest  from  defendants,  it  is  adjudged 
by  the  court  that  plaintiff  recover  from 
the  defendants  no  Interest  on  the  balance 
due  from  the  SIst  of  October.  1886.  until 
the  first  day  of  this  term.  And  it  appear- 
ing to  the  court  that  the  balance  dae  the 
plaintiff  (over  and  above  all  payments. 
Including  payments  made  since  81st  Octo- 
ber, 1886,  over  and  above  advances  made 
since  that  date)  Is  $4,043.73,  which  sum  is 
secured  by  tbe  several  collateral  bonds  as 
stated  in  tbe  pleadings.  Now,  on  motion 
of  plaintiff's  attorneys  it  Is  adjudged  by 
the  court  that  plalutiff  recover  of  thede- 
fendants W.  A.  Bobbitt  and  R.  B.  Hlnes 
the  mM  sum  of  $4,048.73,  with  interest 
thereon  from  Ist  day  of  this  term  (2l8t 
April,  1890)  until  paid,  at  eight  per  cent. 
It  is  further  adjudged  that  plaintifl  recov- 
er of  defendant  L.  C.  Taylor  $2,500,  with 
Interest  on  that  sumfrom  said  first  day  of 
this  term  until  paid,  at  eight  {ler  cent., 
which  sum  when  paid  shall  be  in  foil  of 
one-hall  of  Judgment  against  principal 
above  said.  It  Is  further  adjudged  that 
plaintiff  recover  of  D.  C.  White  the  sum  of 
$1,000,  with  Interest  on  that  sum  at  eight 
per  cent,  from  first  day  of  this  term  until 
paid,  whicbsum  when  paid  shall  be  a  pay- 
ment pro  taoto  on  the  Judgment  first 
above  rendered.  It  ier  further  adjudged 
that  plaintiff  recojer  of  M.  E.  Bobblttand 
T.  C.  Rogers  the  sum  of  $1,500.  with  Inter- 
est on  tbat  sum  from  first  day  of  tlilH 
court  until  paid,  at  eightper  cent.  Interest 
nntll  paid,  the  samewhich  sum  when  paid 
shall  be  a  payment  pro  tunto  on  the  Judg- 
ment against  the  principal  first  above  ren- 
dered. It  Is  further  adjudged  tbat  plain- 
tiff recover  of  defendants  its  costs,  to  be 
taxed  by  the  clerk.  It  is  further  adjudged 
that,  upon  the  payment  by  said  W.  A.  Bob- 
bitt and  R.  B.  Hlnes,  or  either  of  them,  or 
by  either  of  the  other  parties,  of  the  above 
Judgment  rendered  against  them,  such 
payment  shall  be  in  full  dischar^  of  the 
said  several  Judgments  herein  rendered 
against  sold  Taylor  and  White  and  51.  E. 
Bobbitt  and  T.  C.  Rogers,  and  any  pay- 
ments made  on  said  judgment  oguinat  the 
principals  shall  be  a  discharge  of  part  of 

the  JudRment  against  parties  ia  the 

proportion  of  the  amounts  thereof." 

To  this  Judgment  both  plaintiffs  and  de- 
fendants excepted,  but  the  plaintiff  only  ai>- 
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pealed,  and  assigned  ae  error  the  follow- 
ing: 

"The  conrt  lonnd  as  a  fact  that  the 
plalotlfr  had  received  from  tbe  defendanto 
Bobbitt  ft  Hlnee,  daring  the  year  1886,  and 
b^ore  the  Slst  day  of  October  of  that  year, 
DsnrioaB  Interest  on  the  Bame  adTanced 
by  plaintiff  to  said  Bobbitt  &  Hinee,  In 
poreaance  of  the  parol  contract  betw3«n 
plaintiff  and  said  Bobbitt  ft  Hines,  and 
the  coart  therenpon  adjudged  that  this 
receMng  of  aeunoaa  IntereBt  by  plaintiff 
of  Bald  Bobbitt  ft  Hlnes  was  a  forfeltnreot 
all  IntereBt  on  this  contract  between  plain- 
tltt  and  said  Bobbitt  ft  Hlnes  from  the 
Slst  of  October,  1886,  up  to  the  time  when 
the  Jndgmeut  was  rendered,  and  was  aleo 
a  forfeiture  of  all  Inten^t  on  the  bonds  or 
seiUed  obligations  ezecated  by  said  William 
A.  Bobbitt,  M.  £.  Bobbitt,  and  T.  C.  Rog- 
era  for  91,S00,  and  by  said  William  A. 
Bobbitt  and  D.  C.  White  for  f  l,O00«and  by 
Hald  R.  B.  Hlnes  and  L.  C.  Taylor  for 
92,500,  to  secure  whatever  sum  might  be 
doe  to  plaintiff  by  said  Bobbitt  ft  Hlnes 
on  the  Slst  day  of  October,  1886,  on  the 
contract  between  plaintiff  and  said  Bob- 
bitt ft  Hines  from  said  Slst  of  October, 
1886,  op  to  tbe  rendition  ot  the  Judgment. 
The  doendants  excepted  to  this  decision 
and  ruling  of  the  court,  and  for  cause  of 
exception  show:    (1)  That  the  same  was 
erroneoaB  In  law.    (2)  That  the  same  was 
erroneous  as  to  the  said  Bobbitt  ft  Hlnes, 
becaase  there  was  no  note  or  other  evi- 
dence  of  del  t  carrying  Interest,  on  which 
this  alleged  usarlons  Interest  was  taken 
and  received.   (S)  Because  the  said  usuri- 
ous Interest  was  paid  on  a  parol  unwrit- 
ten contract.  In  which  thsre  was  no  agree- 
ment to  pay  Interest  at  any  rate,  legal  or 
utherwlse.     (4)  Because  there  was  no 
agreement  between  plaintiff  and  said  Bob- 
bitt &  Hlnes  by  which  the  latter  contract- 
ed to  pay  any  Interest  to  plaintiff,  or  to 
pay  iDterest  at  any  stated  rate,  whether 
legal  ur  otherwise.   (6)  Beeauso  the  sure- 
ties to  said  several  collateral  obligations, 
to-wlt,  the  said  M.  E.  Bobbitt,  Rogers, 
White,  and  Taylor  were  not  parties  to  the 
contract  between  plaintiff  and  said  Bob- 
bitt &  Hlnes,  on  which  the  alleged  usuri- 
ous batereet  was  taken.  (6)  That  the  l*ov- 
enantq  of  said  sureties  bound  them  to  pay 
sDch  balance  as  might  be  due  plaintiff 
from  said  Bobbitt  ft  Hlnes  on  the  Slst 
day  of  October,  1886.  and  no  interest  at  a 
rate  greater  than  is  allowed  by  law  bus 
been  taken,  received,  reserved,  or  charged 
on  the  sealed   obligation  executed  by 
said  sureties  to  plaintiff,  either  before  or 
since  tbe  said  Slst  day  of  October,  1886. 
(7)  That  said  suretlee.  by  their  said  sev- 
eral obligations,  having  bound  and  obll- 
ica ted  themselves  to  pay  to  plaintiff  such 
sum  as  said  Bobbitt  ft  Hlnes  might  be  in- 
debted to  plaintiff  OD  said  Slst  day  of  Oc- 
tot?er,  1886, and  snld  Bobbitt  ft  Hlnes  hav- 
ing: knowingly  and  voluntarily  paid  plaln- 
tilt  Interest  at  a  rate  greater  than  Is  al- 
lowed by  law.  the  said  usury  not  being 
paid  on  any  bond,  note,  or  other  evidence 
of  debt,  nor  on  any  contract  by  which  a 
(greater  rate  of  Interest  was  agreed  to  be 
paid  than  is  allowetl  bylaw  before  said 
Slst  day  of  October,  1886,  the  said  sureties 
cannot  avail  themselrea  of  tbe  defense  ol 


usury  on  account  of  usurious  Interest  paid 
before  the  Slst  of  October,  1886.  bat  are 
bound  by  their  said  obligation  to  pay  to 
plaintlt!  the  amount  due  on  said  Slst  day 
of  October,  1886.  without  reference  to  such 
usurious  interest,  if  any  such  was  received 
in  tbe  manner  stated  above. " 

L.  C.  Edwarda  and  Batcbelor  A  Dere- 
reux,  for  appellant.  Qrabam  it  Wlnaton, 
for  appellees. 

Davis,  J.,  (after  atating  the  fkcta  aa 
above.)  We  think  tbe  court  below  misap- 
prehended the  purpose  of  the  several  cov- 
enants upon  which  this  action  Is  brought, 
and  failed  to  Interpret  them  correctly. 
They  were  Independent  covenants,  collat- 
eral to  the  agreement  between  the  plain- 
tiff bank  and  the  defendants  Bobbitt  ft 
Hlnes,  and  were  Intended  to  secure  the 
former  In  the  payment  of  any  balance 
that  nilgbt  be  ascertained  to  be  due  to 
it  for  advancements  which  it  might  make 
from  lime  to  time  to  the  latter  in  carry- 
ing on  their  business  under  an  agreement 
which  was  to  terminate  on  the  Slst  of 
Octot>er,  1886,  (unless  discontinued  before 
that  time  upon  notice  as  stipulated,) 
with  Interest  thereafter  on  such  balanceat 
the  rate  of  8  per  cent,  per  annum.  The 
balance  found  to  t>e  due  'from  the  firm  of 
Bobbitt  ft  Hlnes  tu  the  plaintiff  on  the  Slst 
day  of  October,  1886.  as  reported  by  the 
referee,  and  affirmed  by  the  court,  was 
¥5,031.82.  which,  as  appears  from  the  cred- 
its, was  subsequently  reduced  to  (4,0^.76. 
September  1, 1887;  and  the  plaintiff  Insists 
that  the  covenants  weretosecure  this  bal- 
ance, with  Interest  thereon  at  the  rate  of 
8  per  cent,  per  annum  till  paid,  and  that 
they  are  entitled  to  Judgment  aeccordlng- 
ly.  The  defendants,  on  the  contrary,  in- 
sist that  tbe  plaintiff  exacted  and  received 
nsury  from  the  firm  of  Bobbitt  ft  Hlnes* 
and  thereby  forfeited  the  Interest  on  this 
balance,  and,  In  accordance  with  tbls  con- 
tention, and  npon  motion  of  counsel  for 
defendants,  the  court  adjudged  "that  the 
plaintiff  recover  from  tbe  defendant  no  In- 
terest on  the  balance  due  from  the  Slst  of 
October,  1886.  until  the  first  ol  this  term, 
(April  21.  1890.)"  In  this  we  think  his 
honor  erred.  Whether  the  balance — 
f4,048.7S— found  to  be  due  was  a  correct 
balance,  or  whether  It  embraced  any  usu- 
rious interest  or  other  Item  Improperly- 
charged,  Is  not  a  question  for  oar  consid- 
eration.  as  that  is  the  balance  found  to  be 
due  by  the  referee  and  affirmed  by  the 
court  below,  from  which  thero  was  no  ap- 
peal by  the  defendants,  and  the  sole  ques- 
tion presented  by  the  plaintiff's  appeal  is: 
Was  the  plaintiff  entitled  to  Interest  at  8 
per  centum  on  this  balance  under  the  cov- 
enants executed  by  the  defendants  to  se- 
cure the  same? 

It  Is  too  well  settled  to  need  citation  of 
authority  that,  except  as  to  questions  of 
Jurisdiction  and  the  sufficiency  of  the  com- 
plaint to  constitute  a  cause  of  action,  this 
court  will  only  consider  questions  present- 
ed by  the  appeal  of  the  api>ellant.  and, 
even  if  it  were  agreed  that  exceptions  tak- 
en and  errors  alleged  by  the  appellee 
should  be  heard  and  passed  npon  with  thr 
appellant's  case  on  appeal,  It  could  nut  be 
done  without  a  departure  from  thesettled 
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practice  of  tbe  coart.  If  both  parties  w 

peal.  the  appeal  of  oae  vill  not  brlnff  ap 
the  appeal  of  the  other;  aad  this  rule  can- 
uot  be  walred  by  conaent.  Perry  v. 
Adama,  96  N.  C.  347,  2  S.  E.  Rpp.  659.  and 
cases  cited.  In  tbe  present  ease  the  de- 
fendants* exceptions  are  not  before  us. 
The  coTeuante  stipulate  that  the  obligors 
shall  secure  the  Bank  of  Oxford  in  the  ad- 
vances made  to  Bobbitt  Sc.  Hluea,  Inclnd- 
Ing  "all  amounts  drawu  by  them  for  any 
purpose  whatever. "  The  fair  and  reason- 
able— In  fact,  the  only  l^al— interpreta- 
tion tliat  can  be  placed  upon  this  is  that 
they  shall  secure  the  payment  of  all 
amoaats  ascertained  to  be  l^ally  due, 
and.  If  any  asariuus  advances  oradvances 
apon  any  other  illegal  or  improper  con- 
Bideratlott  were  made,  not  only  tbe  de- 
fendants Bobbitt  &  Hlnes,  but  the  sure- 
ties on  tbe  collateral  covenants  to  secure 
the  payment  of  any  balance  tliut  might 
be  ascertained  upon  settlement  to  be  due 
the  plaintiff,  bad  a  right  to  have  any  ille- 
gal item  or  Items  stricken  from  tbe  account 
which  would  reduce  pro  Umto  the  bal- 
ance; bat  that  balance,  when  ascertained, 
wontd,  under  the  agreement,  bear  interest 
from  October  31, 1886.  at  eight  per  cent. 
It  le  not  pretended  that  tbe  covenants 
contained  any  contract  or  stipulation  for 
the  payment  of  a  greater  rateol  interest 
than  la  allowed  by  law.  On  thecoutrary. 
It  is  found  that  there  was  no  such  stipula- 
tion or  agreement;  but  It  is  said  that  the 
bank  charged  Bobbitt  &  Hines  usurious 
Interest  on  advancements  made  to  them, 
and  thereby  forfeited  all  interest  on  the 
balance  secured  by  the  covenant.  We  are 
not  called  upon  in  the  present  case  to  say 
bow  it  would  t>e  If  tbe  balance  nas  In- 
■creascdbyueurlouB  interest;  but,eveniflt 
were  so,  and  the  r^ree  and  the  court  be- 
low erred  in  finding  that  there  was  a  bal- 
ance due  of  $4,043.78,  the  question  Is  not 

f)resented  In  this  appeal.  II  tbe  court  be- 
ow  failed  or  refused  to  strike  any  usurious 
or  other  illegal  item  from  the  account, 
whereby  the  balance  due  would  be  dimin- 
ished, the  defendants  should  have  except- 
ed and  appealed;  but  they  seem  to  have 
been  satisfied  with  the  Judgment,— ut  all 
evMits  failed  to  take  and  perfect  an  appeal 
therefrom, — and  we  can  only  consider  the 
error  assigned  by  the  appellant. 

The  defendants  rely  upon  the  case  of 
Burweli  v .  Burgwyn,  100  N.  C.  389,  6  S.  B. 
Rep.  409.  In  that  case  there  was  a  U9U- 
rlons  contract  as  alleeed  and  found,  and 
the  questtou  was  presented  by  the  appeal. 
In  the  present  case  we  fail  to  see  in  the 
coveuante  any  contract  for  the  payment 
of  usury ;  in  fact,  it  Is  found  there  was 
none;  they  only  stipulate  for  the  payment 
of  tbe  balance  ascertained  to  be  due,  with 
Interest  thereon  at  8  per  cent,  till  paid. 
The  Judge  below  had  the  power  to  review 
the  findings  of  fact  as  well  as  the  conclu- 
sltms  of  law  of  the  referee,  and  to  over- 
rule, change,  alter,  or  modify  them  as  he 
might  think  just  and  proper;  but  tbeflnd- 
ings  of  fact,  if  upon  sufficient  and  compe- 
tent evidence,  are  conclusive  upon  this 
court,  which  has  no  control  overthefacts, 
and  can  only  review  tlie  questions  of  law 
presented  by  the  appeal.  The  balance 
round  to  be  due  from  Bobbitt  &  Hlnes  to 


tbe  plalntlfl,  aftw  dedncting  payment 
made  since  October  81. 1888,  was  |4,048.7S, 
and  this  sum  is  accepted,  without  appeal, 
as  the  correct  balance,  and  by  the  clear, 
explicit,  and  unmistakable  language  of 
the  covenants  bears  interest  at  the  rate  of 
8  per  centum  per  annum  till  paid ;  and 
without  passing  upon  theplalntlff'sexcep- 
tlons  seriatim,  or  considering  in  detail  the 

Eoiots  presented  by  the  learned  coaoeel, 
y  whom  they  were  forcibly  and  ably 
pressed  upon  our  attention,  we  think  the 
court  below  erred  in  construing  the  cove- 
nants and  denying  to  the  plaintiff  inter- 
est at  8  per  cent,  on  the  balance  asoer- 
talned  to  be  due,  as  stipulated  therein. 
This  interest  ahoald  be  on  f4,043.73  >ra 
September  1, 1S87,  the  balance  having  been 
reduced  by  credits,  subsequent  to  October 
31, 1886,  to  that  amount  on  said  day,  and 
tbe  judgment  below  will  be  made  to  con- 
form to  this  opinion.  There  Is  error. 

Clabk,  J.,  (diuseatiag.)  It  Is  foond  as 
a  fact  by  tbe  referee,  and  the  finding  is  ap- 
proved by  the  court,  that  the  plaintiff  ex- 
acted and  received  usurious  Interest.  The 
Code,  S  3836,  provides  that  the  "  taking,  re- 
ceiving, or  charging"  a  greater  rata  of  in- 
terest than  that  allowbd  by  law,  when 
kuowinstly  done,  "shall  be  deemed  a  for- 
feiture of  the  entire  interest"  which  "  the 
debt  carries  with  It,  or  which  has  been 
agreed  to  be  p^d  thereon.  **  Had  tbe  de- 
fendants excepted  to  the  allowance  of  any 
Interest  In  making  up  the  amount  found 
by  the  referee  to  have  l>een  due  on  tbe  31st 
ut  October,  1886,  and  appealed  from  the 
judgment  of  tbe  court  approving  the  re- 
port of  the  referee,  the  defendants*  excep- 
tions should  be  allowed,  and  the  account 
reformed  by  striking  ost  all  Interest  prior 
to  the  31st  of  October,  18U6,  It  bavlog  been 
torieited  by  the  clear  terms  of  tbe  statute. 
But  the  defendants  do  not  appeal,  and 
must  be  taken  as  satisfied  with  the  judg- 
ment. They,  however,  do  except  to  tbe 
allowance  of  any  interest  subsequent  to 
October  81. 1886.  They  were  not  estopped 
to  do  so  by  not  Inslsttug  to  tbe  fall  exbmt 
of  their  rights  that  the  Interest  prior  to 
that  date  should  also  be  stricken  out. 
The  judge  held  with  the  defendants  la  re- 
fusing to  allow  Interest  snbseqaent  to  the 
date  named,  and  tbe  plaintiff  e  eueptioa 
thereto  cannot  be  sustained. 

Merbimon.C. J.,(d/sseiitia/f.)  Tbecoort 
overruled  all  the  exceptions  of  the  d^nd- 
ants  to  the  report  of  the  referee.  It  in 
effect  approved  and  adopted  tbe  latter'a 
finding  of  fact,  particularly  and  afflrtua* 
tively.tbat  the  plaintiff  had  exacted  usnry 
from  Bobbitt  &  Hlnes.  There  was  no  ob- 
jection to  tbe  llndings  of  fact.  Then,  upon 
tbe  pleadings  and  the  report,  including  the 
findings  of  (act.  It  gave  Judgment  fur  tlie 
plaintiff  for  the  balance  ascertained  to  be 
due  to  it  from  Bobbitt  &Hlnes  on  tbe  Slnt 
day  of  October.  lsr>6,  less  credits,  bat  al- 
lowed no  Interest  upon  such  balaDce.apon 
the  ground  that  the  plaintiff  took  UBury 
from  them  from  time  to  time  ou  aocuunt 
of  moneys  advanced  to  them,  and  therehy 
forfeited  Its  right  to  have  interest  on  snch 
balance  agreed  to  be  paid  by  the  defend- 
ants. The  plaintiff  insists  that  the  court 
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erred  in  reroBliig  to  allow  anch  iDterewt. 
Tbe  factii  were  aeeertalned,  and  the  coart» 
weliiff  and  roniddMlDff  tbe  wbole  record, 
■hoDla  bave  given  sonb  Judgment  there* 
upon  aa  tbe  plaintltf  was  entitled  to  bave, 
and  It  was  erroneooB  to  give  any  utber. 
Tben,  did  the  court  give  tbe  proper  Judg- 
ment? I  tbink  not;  tbat  It  misappre- 
hended tbe  purpose  of  tbe  several  cove- 
nanta  sued  upon,  and  (ailed  to  Interpret 
them  correctly.  Tbey  were  not  part  of 
the  contract  between  tbe  plalntlfl  and 
Bobbltt  ft  Hlnee,  whereby  tbe  former 
agrreed  to  advance  money  from  time  to 
time  dnrlng  tbe  period  specified  to  tbe  lat- 
ter. Tiiey  were  separate  from  and  collat- 
eral to  that  contract,  and  the  simple  pur* 
poae  of  them  was  to  render  tbe  defendants 
reaponrtbte  to  the  plain UB  tor  any  balance 
of  BQcb  advancements  tbat  might  be  due 
to  it  by  virtue  ol  tbe  contract  upon  Its 
termlnaUon,  not  exceeding  tbe  aggregate 
Bume  of  money  specified  in  tbe  covenants, 
such  balance  to  bear  interest  nntll  paid  at 
the  rate  ol  8  per  centum  per  annum.  The 
covenants  so  expressly  declare  and  pro- 
vide. The  plaintiff  did  not  "  ad  vance^  or 
lend  to  tbe  defendants  any  money  dnrlng 
tbe  Hme  specified  by  virtue  of  such  cove- 
nants or  any  stipulations  contained  In 
them,  nor  was  It  Intended  It  sbonld,  nor 
did  It,  exact  from  tbtm  on  such  account 
any  nsnry.  Tbe  usury  was  exacted  from 
Bobbltt  Jk  Hlnes,  partners,  on  account  of 
moneya  advanced  to  tbeui  from  time  to 
time  dnrlng  the  period  apedfled  under 
U»rir  contract  as  partners  with  tbe  plain- 
tiff. Nor  did  the  latter  ocact  usury  from 
them  aa  to  the  present  cause  of  action, 
bnt  as  to  the  contract  between  It  and 
them  as  partners.  The  liability  of  tbe  de- 
fendants, the  extent  thereof,  and  parHc- 
nlarly  the  measure  thereof,  must  be  deter- 
mined by  a  Just  Interpretation  of  thesev' 
era!  eovenanta  sued  upon.  They  each 
contain  this  explanatory  and  obllfcatory 
provision:  "The  foregoing  obligation  Is 
made  tosecnre  the  Bank  of  Oxford  in  part 
for  an  amount  not  excee<llng  five  thou- 
sand dollare.  should  it  agree  to  advance 
to  Bobbitt&Hlnes,  copartners  in  the  man- 
flCement  of  the  Meadows  warehouse.  The 
amonnt  due  at  anytime  shall  be  evidenced 
by  tbe  account  which  tbe  Bank  of  Oxford 
agrees  to  open  with  tbe  said  Bobbltt  & 
Hlnea,  and  Is  to  Include  and  to  secure  all 
amonnts  drawn  by  them  for  any  purpose 
whatsoever.  •  •  •  This  agreement  ter- 
minates on  the  81st  of  October,  1886,  and 
tbe  obllgora  bereto  shall  beheld  bonnd  for 
vtbatever  balance  may  thai  appear  to  be 
dne  the  said  Bank  of  Oxford,  with  Interest 
thereafter  at  tbe  rate  of  eight  p^r  cent,  per 
annnm,  not  to  exceed  the  sum  of  one  thou- 
sand dollars."  Now.  this  plainly  Implies 
that  It  was  contemplated  by  the  parties 
tbat  the  plaintiff  would  from  tlmeto  time, 
within  the  period  designated,  advance  to 
Bobbltt  &  Hlnee,  partners,  money  not  ex- 
ceeding 95,000.  and,  tt  It  should  do  so,  then 
tbe  ddFnidants  respectively  would  each  be 
obHgred  to  pay  the  olalntlff  any  balance  of 
•uch  advancements  Bobbltt  &  Hlnes  might 
owe  It  at  the  termtnatton  of  tbat  contract 
wltb  it  In  tbat  respect,  not  exceeding  the 
sum  each  of  the  defendants  covenanted  to 
pay,  with  interest  at  the  rate  stated.  It 
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waastlpulated  thattbe  amount  sodne  the 
plalntlfl  should  be  evidenced  by  the  ac* 
count  It  should  open  ^tb  Bobbltt  ft 
Hlnes,  and  that  such  account  should  ''In- 
clude and  secure  all  araoonts  drawn  by 
them  for  any  purpose  whatever."  But  the 
words  "amounts  drawn  by  them  for  any 
purpose  whatever"  do  not  Imply  for  every 
possible  purpose,  or  for  any  purpose  legal 
or  Ul^al.  They  Imply,  giving  them  tbelr 
broadest  meaning  In  favor  ot  the  plaintiff, 
amounts  drawn  In  good  faith  for  any 
I^al  purpose  whatever.  They  do  not  Im- 
ply amounts  drawn  for  any  illegal  pur- 
pose within  the  knowledgeof  the  plaintiff, 
and  particularly  any  Illegal  purpose  to  be 
shared  In  or  lur  the  benefit  of  the  plaintiff. 
It  is  not  to  be  presumed  ur  merely  inferred 
that  the  parties  to  the  covenants,  whether 
covenantors  orcovenanteea,  contemplated 
or  Intended  any  such  advancements  ot 
money  or  amounts  to  be  drawn  for  illegal 
purposes  or  any  Illegal  transactions,  or 
that  the  plaintiff  would  knowingly  make 
such  advancements  for  Illegal  purposes. 
Tbey  contemplated  and  Intended  the  ut- 
most good  faith  on  tbe  part  of  the  plain- 
tiff towards  the  defendants,  and  the  cove- 
nants of  the  latter  are  to  be  interpreted  In 
tbat  light.  Hence  the  defendants  did  not 
covenant  to  pay  to  the  plaintiff  any  usury 
charged  against,  exacted  from,  or  paid  or 
agreed  to  be  paid  by,  Bobbltt  ft  Hlnes  un- 
der tbelr  contract  wltb  it,  to  which  their 
covenants  sued  upon  had  refdrenee,  and 
to  which  they  had  relation  collaterally ; 
nor  did  they  covenant  to  pay  a  balance  of 
money  due  trom  them  to  the  plaintiff, 
augmented  by  such  charges,  exactions,  or 
payments  of  usury,  or  the  same  agreed  to 
be  paid.  There  is  nothing  in  the  cove- 
nants that  Indicates  a  purpose  to  pay  a 
balance  thus  created  In  whole  or  in  part. 
Tbe  defendants  covenanted  tu  pay  the 
plaintiff  any  such  balance  in  its  favor  tor 
money  advanced.  It  might  be  contended 
tbat  this  Implied  money  was  actually  ad- 
vanced,—paid  directly  to  Bobbltt  &  Hlnes; 
bat  It  must  be  observed  that  tbe  account 
which  the  plaintiff  i^reed  to  open  with 
them  was  intended  to  embrace  "all 
amounts  drawn  by  them  for  any  purpose 
whatever."  This  fairly  Implies  and  em- 
braces any  "amount  drawn"  to  pay  tbe 
plaintiff  lawful  Interest  (or  the  advances 
of  money  to  them.  The  reasonable  and 
Just  Implication  is  that  tbe  defendants  ex- 
pected that  the  plaintiff  would  chaise  and 
require  to  bu  paid  lawful  interest  npoa 
such  advances,  and  tbat  they  obliged  them- 
sdvesto  berespon^hle  on  that  account. 
The  defendants  were  therefore  liable,  each, 
to  the  plaintiff  for«  sum  of  money  not  ex- 
ceeding that  spedfled  In  tbe  covenant  exe- 
cuted by  them  on  account  of  any  balance 
of  such  advancements  made  to  Bobbltt  ft 
Hines,  partners,  which  balance  should  be 
ascertained  by  adding  Interest  upon  ad- 
vancements unpaid  until  tbe  81st  day  ot 
October,  1886,  at  tbe  rate  ot  9  per  cent,  per 
annum.  Tbe  rate  of  8  per  cent,  per  an- 
num cannot  be  allowed,  because  there  was 
no  agreement  in  writing  for  that  rate. 
Tbe  balance  ascortalned  to  be  due  to  the 
plaintiff  on  the  day  last  mentioned  (that 
was  the  day  after  which  further  advance* 
meats  could  not  be  made  as  contemplated 
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by  the  corenant  of  defendants)  bore  Inter- 
est antil  paid  at  the  rate  uf  8  per  cent,  per 
ananm.  The  covenants  so  expressly  pro- 
vided. The  court,  seelnfi  the  whole  rec- 
ord, and  learnlnf^  from  the  report  of  the 
referee,  approved  by  It*  the  amonnt  ol  the 
balance  dae  the  plaintiff,  ehonld  have 
given  Judgment  tn  its  favor  lor  that  bal- 
ance, Includiog  interest  asahove Indicated. 
It  will  be  observed  that  no  question  as  to 
OBury  paid  by  Bobbitt  &  Hlnes,  partners, 
to  the  plaintiff  properly  arises  in  this  case. 
The  action  is  foanded  upon  the  covenants 
specified  in  the  complaint,  and,  as  said 
above,  the  liability  af  the  defendants  Is 
determined  by  a  proper  Intei^retatlon  of 
thane  covenants. 


UA.B0HAX.L  et  al.  V.  Macon  County  Sat. 
Bane. 

tSmtreme  Count  <i(F  North  Carolina-  Ai»il  S8, 
1891.) 

Sals— Faildu  to  AoosrT— EviDiiroi  or  Imcor- 

FOSATIOM. 

1.  In  an  aotiim  for  th«  price  ot  a  *'l«dger, 
Index,  check-books,  and  other  ststionerr, "  It  ap- 
peared that  plaintiffs  prepared  the  articles  at  de- 
fendant's request.  They  were  only  useful  for  It, 
and  tt,  without  cause,  refused  to  aooept  and  pay 
ttx  tbem.  The  court  charged  that  if  defendant 
ordered  the  goods,  and  plaintiffs  thereby  prepared 
the  same,  and  the  order  was  ooontermanded 
thereafter,  plaintiffs  are  entitled  to  damages, 
whioh  woola  be  the  diflerenoe  between  the  oon- 
traot  price  and  present  value:  and,  U  the  goods 
were  of  no  value  except  to  defendant,  the  meas- 
ure of  damages  (nmid  be  the  oontraet  price. 
Jndgmoit  was  entered  far  plaintlfEs.  JSelo,  that 
there  was  evidenoe  warranting  the  Instructions. 

a.  Certlfled  copies  cft  letters  of  incorporation 
are  wtfno  f€U!t0  evidence  of  such  incorporation, 
under  Code  N.  C.  H  677-682,  providing  that  let- 
ters of  Inoorporatlon,  certified  oy  the  clerk  of  the 
supreme  court,  shall  be  admissible  In  Judicial 

SroceedingB,  and  be  deemed  prima  facie  evl- 
enoo  of  the  organization  of  a  company  purport- 
ing thereby  to  be  established. 

Appeal  from  superior  court,  Macon  coun- 
ty; J.  H.  Mbbbocon,  Jadse. 

This  action  was  broognt  In  the  court  of 
a  Jortlce  of  the  peace  to  recover  from  the 
dtfendant  the  price  of  a  "ledger.  Index, 
check-books,  and  other  stationery, "  which 
the  plaintiffs  allejire  they  prepared  at  the 
request  of  the  d^endant,  and  which  it 
afterwards,  without  cause,  refused  to  ac- 
cept, and  refused  to  pay  for  the  same; 
that  the  articles  so  prepared  were  of  no 
valae  to  the  plaintiffs,  or  other  person  than 
the  defendant,  etc.  The  pleading  raised 
Issoes  of  fact.  On  the  trial  In  the  superior 
court  the  defendant  requested  the  court  to 
Instruct  the  Jury:  "(1)  That  the  plaintiffs 
cannot  recover  of  the  defendant,  for  the 
reason  that  the  goods  were  never  deliv- 
ered to  the  defendant.  (2)  The  defendant 
is  not  a  corporation,  for  the  reason 
that  the  time  the  goods  were  ordered  was 
within  a  tew  days  after  the  d^endant 
undertook  to  be  Incorporated,  and  that 
the  notice  countermanding  the  same  was 
before  the  expiration  of  thirty  days,  the 
time  ceqalred  by  law  for  the  publication 
to  be  made,  before  the  defendant  was  a 
corporation  la  law.  (S)  That  the  defend- 
ant was  not  a  corporation  In  law,  and 
therefore  eonld  not  be  sued,  although  it 
might  tw  as  Inchoate  corporation.  (4) 


That  If  a  corporation,  or  an  Inchoa  te  one, 
in  the  absence  of  evidence  of  the  use  of 
the  functions  conferred  by  law.  it  would 
not  be  in  law  a  corporation.  (6)  That 
as  the  articles  of  agreement  provide  that 
none  of  the  stockholders  are  responsible 
or  liable  tor  any  debt  except  the  sabscrifh 
tlon  to  the  capital  stock,  the  defendant, 
or  any  other  stockholder,  would  not 
be  liable  for  the  goods  sued  on  by  the 
plaintiff;  the  evidence  being  that  the 
defendant  has  no  assets  or  property  of 
any  kind  whatsuever  In,  its  corporate  ca- 
pacity, nor  ever  had  any.  (6)  That  it  the 
Jury  believes  that  one  Danford  entered 
into  and  confederated  with  the  plalntlCfs 
to  defmod  tbe  d^endant,  the  plalnUfts 
could  not  recover  In  this  action;  and,  as 
a  badge  of  fraud,  that  there  Is  no  evl. 
dence  that  the  plaintiffs  ever  made  any  in- 
quiries as  to  the  existence  of  the  defend- 
ant as  a  corporation,  nor  whether  the  de- 
fendant had  assets  or  property,  or  as  to 
the  llablUtlea  of  the  alleged  stoekbolden 
in  said  corporation,  If  in  law  the  defend- 
ant was  a  corporation."  The  court  re- 
fused to  give  the  Instructions  as  asked  lor, 
but  instructed  the  Jury,  after  reciting  the 
testimony,  that  the  copy  of  letters  of  in- 
corporation put  In  evidence  by  the  plain- 
tiffs was  ptimA  ikcie  evidence  ol  the  com- 
plete organisation  and  Incorporation  of 
the  defendant  company,  and  that  there 
was  no  evidence  to  rebut  this  prtm»  facie 
case.  That  if  the  defendant  ordered  the 
goods  from  the  plaintiffs,  as  testified  by 
w.  B.  Johnson,  and  the  plaintiffs  under 
such  order  prepared  the  goods  for  the  de- 
fendant according  to  the  terms  of  such  or- 
der, and  the  order  was  couDterjnanded 
after  the  goods  were  prepared,  and  the 
defendant  refused  to  receive  and  pay  tor 
the  same,  then  the  plaintiffs  would  be  en- 
titled to  recover  of  the  defendant  the  sum 
of  damages  they  sustained  by  reason  of 
defendant  refusing  to  receive  and  pay  for 
said  goods.  The  measure  of  damages 
would  be  the  difference  between  the  con- 
tract price,  which  Is  the  reasonable  worth 
of  the  goods,  and  their  present  valoe.  It 
the  goods.  In  their  present  condition,  are 
worthless  to  the  plaintiffs,  and  are  of  no 
value  to  any  one  except  the  defendant, 
then  the  plaintiffs*  damage  would  be  the 
contract  price  for  the  goods.  It  the  Jury 
should  find  that  said  goods  are  of  some 
▼alne  In  their  present  condlUon,  they 
should  subtract  ^vlr  value  from  the  con- 
tract price  of  the  same.  That  It  devolves 
upon  the  plaintiffs  to  make  out  th^r  case 
by  a  preponderance  of  evidence.  There 
was  a  verdict  and  Judgment  lor  the  plain- 
tiffs.  Defendant  appealed. 

K.  EltBM  and  T.  F.  Davidaon,  lor  appel- 
lant, 

Merbiuon,  C.  J.,  {after  Btating  the  iketa 
aa  above.)  The  statute  (Acts  1887,  c.  412) 
authorizes  the  Incorporation  of  "savings 
banks  In  the  manner  already  provided  for 
the  formation  of  other  corporations, "  etc. 
The  general  statute  (Code,  $S  677-^) 
prescribes  how  corporations,  with  certain 
specified  exemptions,  may  be  tormed,  and 
It  Is,  among  other  things,  expressly  pro- 
vided that  copies  of  the  letters  of  incor- 
poration, "cOTtlfled  by  the  clerk  ol  the  so- 
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perior  court  of  tbe  coanty  where  the  name 
are  recorded,  Hball  in  all  cases  be  adrnfeRi- 
ble  in  eTidunee,  and  the  letters  aforesaid 
Shalt  In  all  }adldal  proceedings  be  deemed 
prtma  facie  evidence  ul  the  complete  or- 
ganisatloD  and  Incorporatfun  ut  the  com- 
pauy  purporting  thereby  to  have  been  es- 
tabltflbed."  The  statnte  tfaae  makes  the 
letters  prima  Ate/e  evidence  ol  thelucorpo- 
rattoo  of  tbe  company,  and  its  organisa- 
tion; and  also  a  certified  copy  of  the  let- 
ters, as  recorded,  likewise  evidence  In  all 
cases.  State  v.  Abemathy,  94  N.  C.  646. 
Tbe  eoort,  therefore,  properly  received  In 
evidence  the  certified  copy  of  the  letters  of 
Incorporation,  and  Instructed  the  Jury 
that  the  same  was  prima  Aeie  evidence  ol 
tbe  Incorporation  and  orgranlsatlnn  of  tbe 
defendant.  There  was  evidence  that  war- 
ranted the  instmeUons  given  the  Jnry, 
and  tbe  defendant  coold  not  complain  of 
them.  Tbe  defendant  ordered  the  gtfods, 
and  they  were  prepared  as  dlrectefl,  and 
thus.  In  their  nature,  were  useful  only  for 
Its  purposes.  It  could  not,  alter  they 
were  so  prepared,  without  any  lawful  ex- 
cuse, be  allowed  to  refuse  to  reortve  them ; 
and  no  aueb  excuse  was  shown.  Tbe  evl- 
denee  went  to  prove  that  the  defendant 
ordered  the  goods;  that  they  were  manu- 
factured as  directed:  that  they  could  be 
useful  only  to  the  defendant.  There  was 
no  evidence  of  fraud,  so  far  as  appears,  as 
eu]il^:eeted  by  the  Instraetlons  asked  for  by 
the  defendant.  Judgment  affirmed. 


Johnston  v.  Johnbtow  et  at. 

(Supreme  Court  of  North  Carolina.  AyAl  28, 
1891.) 

W  Hx« — CojraTBOonoK  —  Powns  or  Exsooroa— 
Division  or  Pbopsbtt. 

1.  Testator  at  the  same  time  executed  a  deed 
of  gift  and  a  will  dlaposinK  of  all  his  property  to 
hia  children.  By  his  deed  lie  gave  at  the  Hum  of 
Its  execution  to  each  of  his  children  la  equal 
amounts  part  of  his  personal  property  on  condi- 
tions expressed  therein,  taking  a  receipt  reciting 
Chat  they  received  the  mmerty  on  such  condi- 
tions. The  deed  provldea  that  testator's  ohil- 
dren  should  share  equally  In  his  property,  specl- 
f Ting  terms  and  conditions  affecting  the  different 
shares,  and  provided  that  his  executor  should 
take  receipts  similar  to  that  takes  by  him.  The 
will  recited  that  in  the  event  of  testator's  death 
without  farther  dislribntlon  of  the  remainder  oi 
his  estate  it  sbould  be  the  basis  of  tbe  final  dis- 
tribution, and  appointed  his  son  T.  executor,  who 
was  "fully  charged  with  the  duty  and  authority 
of  carrying  out  the  purposes  and  intent  expressed 
In  it,  viz.,  a  distribution  of  equal  portions  of 
my  lemiUnlDg  property  to  each  ot  my  children  or 
th^  lineal  henrs,  with  same  condltloDS  annexed 
as  expressed  In  my  deed  of  gift,  and  taken  here- 
wi^  and  take  receipt  therefor  of  like  tenor  and 
maimer  as  those  bearing  even  date  with  these 
presents."  It  further  provided  that  property 
not  ee^ly  parceled  out  in  equal  portions  should 
be  sold  at  public  auction,  and  tne  proceeds  di- 
vided among  his  children,  but  that  at  such  sale 
his  executor  should  have  the  same  right  to  pur- 
chase aa  the  rest  of  his  children.  Held,  that  the 
divlaion  and  sale  must  be  made  by  the  executor, 
It  being  for  him  in  the  exercise  of  his  sound  dis- 
cretion to  determine  what  property  could  be 
es^ly  pnEoeled  out 

a.  In  case  of  an  actual  divlsioQ,  the  devisee 
or  l^atee  would  take  under  the  will,  and  It 
woala  be  sufflctent  for  the  executor  to  execute  a 

S.per  under  his  hand  and  seal  specifyinfr  tbe 
vision  made  and  the  allotment,  nmking  apjno- 


I^ate  r^erenoe  to  13ie  will  and  his  power  there- 
under, such  writing  to  be  proved  and  registered 
as  in  the  case  of  deeds. 

8.  In  case  any  of  the  property  was  sold  Qie 
executor  should  exeoate  a  deed  to  the  purchaser, 
with  r^erenoe  to  the  wUl,  and  his  power  there- 
under. 

4.  In  case  any  of  the  devisees  purchased,  the 
executor  should  in  like  manner  execute  a  deed 
to  him. 

5.  The  executor  should,  in  case  of  a  dlvisIoQ 
of  the  property  or  the  proceeds,  take  receipts 
from  the  devisees  In  sobstanoe  and  form  as  re- 
ferred to  in  the  will,  which  shonld  be  Ued. 

e.  The  executor,  in  dividing  the  property, 
should  set  apart  a  share  for  himself  equal  with 
the  sharea  of  the  others ;  shoald  execute  a  vrrlt- 
Ing  that  in  such  division  his  share  had  been  al- 
lotted to  him,  which  should  be  proven  and  re- 
corded; and  he  should  also  take  and  file  his  own 
receipt  for  his  share. 

7.  Under  the  provision  of  the  will  oontalned 
in  the  deed  of  gift  that  In  case  any  of  testator's 
children  shall  have  issue  which  shaU  reach  ma- 
Jori^  then  the  gift  to  them  shall  vest  In  such 
chilaren  absolutely,  **  released  and  discharged 
from  all  terms,  limitations,  and  provlslonB  herein 
Imposed, "  the  receipt  from  a  devisee  or  legatee 
having  Issue  of  age  need  not  specify  the  terms, 
ccndiuons,  and  limitations  otiierwise  required, 
but  Bhouid  recite  the  arrival  of  soofa  issue  at  ma- 
jority. 

Appeal  from  superior  court.  Buncombe 
county;  Bbown,  Judge. 

It  appears  that  William  Johnston  died 
in  the  county  of  Buncombe  on  the  !N)th 
day  of  September,  1890,  leaving  a  last  will 
and  testament,  which  was  duly  proven, 
and  the  plaintiff  qualified  as  executor 
thereof.  The  following  is  so  much  of  this 
win  as  need  be  reported :  "In  the  event  of 
my  death  without  other  and  further  dis- 
tribution of  the  remainder  of  my  estate,  it 
is  my  wish  and  desire  that  this  pa[>er 
writing  be  taken  as  In  effect  and  purpose 
my  last  will  and  testament,  and  the  basis 
of  tbe  final  distribution  of  my  effects ;  and 
to  tbat  end  I  hereby  appoint  my  son, 
Thomas  D.  Johnston,  my  executor,  who 
is  hereby  fully  charged  with  the  duty  and 
authority  of  carrying  out  the  purposes 
and  Intent  expressed  in  It,  vis.,  a  distribu- 
tion of  equal  portions  of  my  remaining 
property  to  each  of  my  children  or  their 
lineal  heirs,  with  same  conditions  annexed 
as  expressed  in  my  deed  of  gift  now  about 
to  be  made,  and  taking  herewith,  and 
take  receipt  therefor  of  like  teourand  man- 
ner as  those  bearing  even  date  with  these 
prcHents.  And  In  regard  to  property  not 
easily  parceled  out  and  assessed  in  equal 
portions,  whether  the  same  be  lands  nr 
stock,  real  or  peraonal  property,  it  is  my 
direction  that  the  same  tie  sold  at  publte 
aaction  to  the  highest  bidder  fur  cash,  or 
on  time,  duly  advertising  tbe  time,  place, 
terms,  etc.;  and,  after  deducting  the  nec- 
essary expenses  and  his  reastmablecom  mis- 
sion, divide  the  proceeds  equally  among 
my  children  or  their  lineal  heirs  as  herein 
directed.  But  at  said  sale  the  said  Thom- 
as D.  Johnston  Is  not  to  be  debarred  from 
becoming  a  purchaser  on  accoont  of  his 
executorship,  but  is  to  be  on  equal  foot- 
ing In  regard  thereto  with  the  rest  of  my 
children;  my  purpope  being  not  only  to 
secure  equality  Indiecrlbutlon  of  my  effects 
among  my  children  according  to  the 
terms  and  limitations  and  conditions  ex- 
pressed in  my  said  deed  of  gift,  but  also  to 
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bedfce  tbem  In  with  Baf^narda  agafamt  the 

conttogency  of  litigation ;  It  being  an  ex- 
pressed coDdltioD  of  this  and  earhbeetow- 
ment  tbat  the  recipient  in  receiving  the 
same  recognizes  the  validity  and  effect  ol 
this  paper  writing  au  my  last  will  and 
testament,  and  thereby  expressly  pledges 
their  acqnlesctmco  and  assent  to  the  pro- 
rMons  and  conditions  thereof,  both  now 
and  ever  hereafter.  In  testimony  where- 
of I  hare  hereunto  set  my  hand  and  seal 
this  IStb  day  ol  September.  A.  D.  1885. 
[Signed]   Wh.  Johnston.   [Seal.]  * 

The  devisees  and  legatees  ol  this  will 
each  contends  lor  a  different  Interpreta- 
tion of  some  ol  Its  material  prorutons, 
and  Insist  npon  different  views  of  thepow- 
ers  of  the  executor  to  be  exercised  in  the 
administration  of  the  estate.  The  latter 
brings  this  action  against  the  former,  and 
asks  the  court  to  Interpret  the  will,  and 
particularly  to  advise  and  direct  him  as 
to  hfs  duties  in  the  following  specified  re- 
spects: "(11)  That  the  plaintiff  by  this 
action  desires  to  obtain  from  the  court  tto 
advice,  direction,  and  opinion  In  cpnatm- 
Ing  said  will,  and  as  to  hie  duty  thereun- 
der, and  especially  In  the  following  partic- 
ulars :  First.  Whether  by  the  terms  of  said 
will  he  should  divide  or  partition  among 
thedevlseesand  legatees  mentioned  therein 
the  said  real  estate.or  any  part  thereot.and, 
II  so,  should  he  assign  the  value  ol  the  sev- 
eral parts,  and  whether  said  will  Teats  In 
him  a  discretion  as  to  which  part  ahonld 
be  divided  by  metes  and  bounds  and  which 
part  should  be  sold.  Second.  That  It  the 
court  shall  be  of  tbeopinlon  that  any  part 
ahonld  be  divided  among  the  said  devisees 
and  legatees,  would  it  be  tlie  duty  ol  the 

{>lnlntlff,  as  executor,  to  make  sucli  dlrls- 
on,  and  to  execute  deeds  to  the  devisees 
for  their  several  allotments,  or  would  they 
each  take  as  purchasers  under  aald  will 
almply?  Third.  Thfit,  If  the  court  be  of 
tbeopinlon  that  the  plaintiff  should  exe- 
cute deeds  as  aforesaid,  should  the  deeds 
so  executed  contain  the  conditions  and 
limitations  annexed  to  the  property  by 
the  provisions  of  aald  will?  Foartb.  JS 
the  court  be  of  the  opinion  that  the  plain- 
tiff should  execute  deeds  with  said  condi- 
tions and  limitations  as  aforesaid,  how 
would  theplalntlH  take  title  asone  of  said 
devisees  under  the  will?  Flftb.  That  11 
the  said  real  estate.  In  the  opinion  of  the 
court,  should  be  sold  as  a  whole  or  In 
part,  provided  In  plaintiff's  Judgment  the 
same  cannot  be  divided  by  metea  and 
bounds  without  prejudice  to  the  parties 
In  Interest,  should  the  plaintiff  execute 
deed  In  fee-stmple  to  the  purchasers,  free 
from  all  condltlnns  and  limitations  con- 
tained In  said  will,  and  divide  the  proceeds 
of  said  sale,  taking  from  the  said  legateaa 
and  devisees  their  receipt,  with  such  con- 
ditions and  limitations  expressed  therein, 
and  of  the  same  tenor  and  in  like  manner, 
as  waa  taken  from  said  devisees  and  lega- 
tees by  testator  In  receipt  dated  18th  day 
of  September,  1886,  as  per  copy  herewith 
annexed,  marked  Exhibit  B?  Sixth.  If, 
Id  the  upinlon  of  the  court,  the  said  real 
estate  or  any  part  thereof  should  be  sold 
tor  division  under  said  will,  and  any  of 
the  aald  legatees  and  devlmea  ahonld  pnr- 
ehaae  at  aald  sale,  should  the  plalnUff,  aa 
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flxeeutor.  exeeate  to  them  deeds  in  fea-slm< 

pie  without  theeonditlons  and  limitations 
expressed  therein?  Seventh,  That  the 
plaintiff  Is  willing  and  ready  to  do  and 
perlorm  any  and  all  of  the  opinions  and 
directions  of  the  court  In  the  premises, 
and  prays  that  the  court  will  advise  and 
direct  him  in  each  and  every  one  of  the 
particulars  above  atated,  and  In  such  other 
particulara  as  to  the  court  may  seem 
proper  in  construing  said  wUl." 

Upon  the  facts  admitted  the  cunrt  ga^ 
Judgment,  whereof  the  followlngls  a  copy : 
"Upon  these  facts  the  conrt  Is  of  opinion 
and  adjudges  as  follows:  (1)  That  Thom- 
as D.  Johnston  Is  vested  wlUt  the  poww, 
and  It  Is  his  doty,  as  executor,  to  divide 
the  real  and  personal  estate  devised  and 
bequeathed  in  said  will  equally  among  the 
said  devisees  and  legatees  whenever  in  his 
Judgment  such  estate  can  be  easily  par. 
celed  out  and  assessed  In  equal  portions. 
But  whenever  in  his  Judgrowt  any  of  aald 
real  or  personal  eatate  cannot  be  easily 
parceled  ont  and  aaseased  In  equal  por- 
tions, the  aald  ezecntor  Is  aathonaed,  and 
tt  is  his  duty,  to  sell  the  same  In  tbe  man- 
ner directed  In  aald  wlU.  (2)  That  tt  la 
the  duty  of  said  executor  to  make  such 
division,  or  cause  the  same  to  be  made  un- 
der bis  supervision, in  snch  manner  aa  will 
best  conduce  to  perfect  equality  ol  divis- 
ion aa  nearly  as  possible.  That  any  allot* 
meat  ol  such  real  estate  sbonld  be  In  writ- 
ing under  the  hand  and  aeal  itt  said  Thom- 
as D.  Johnston,  which  refers  to  the  will 
under  which  It  Is  made,  and  designates  and 
allots  to  every  devisee  his  or  her  part  ol  the 
real  estate  actually  divided  In  severalty, 
and  states  tha  cash  value  fixed  upon  such 
real  estate  as  Isin  it  allotted  asof  thetime 
ol  the  death  of  the  testator,  but  contains 
no  conditions,  limitations,  or  restrictions; 
and  this  writing  shall  be  duly  proved  or 
acknowledged  and  registered  In  said  coun- 
ty as  deeds  are  ordinarily  proved  or  ac- 
knowledged and  registered  In  said  county 
according  to  law.  (3)  In  making  sucb 
division  or  allotment,  or  division  and  al- 
lotment, the  executor  shall  take,  signed 
by  every  devisee  and  legatee,  six  receipts 
of  like  tenor  with  that  mentioned  In  And- 
ings  of  fact  No.  4,  for  the  amount  of  the 
value  of  the  real  and  personal  estate  so  to 
snch  devisees  and  legatees,  respectlv^y, 
allotted,  as  fixed  by  said  executor  in  mak- 
ing snch  division  or  allotment,  or  division 
and  allotment,  as  aforesaid,  aa  by  said 
will  directed,  which  receipts  shall  contain 
tbecondlUona  and  atipnlatlona  set  forth 
specifically  In  said  will.  At  any  sale  of 
said  real  or  personal  estate,  or  any  part 
thereof,  made  by  said  executor  for  division 
as  aforesaid,  any  of  said  devisees  and  lega- 
tees may  become  a  parchaser,  and  take 
such  property  or  estate  so  purchased  as 
would  any  other  person,  not  a  devisee  or 
legatee  as  aforesaid,  who  should  pnrcbaae 
at  said  sale.  (4)  That  the  plaintiff  execn- 
tor  pay  the  costs  of  this  action,  to  be 
taxed  by  tbe  clerk  of  this  court. " 

F.  A.  Sondlt-y.tor  apprtlants.  Oeorge  A. 
SbuSird,  for  appellee. 

Mbbrimon,  C.  J.,  (after  stating  tbe  Acta 
aa  above.)  The  will  before  us  to  be  Inter- 
preted is  peculiar  In  ita  form  and  the  meth- 
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od  of  ttae  dlBposltlun  ofthetestator^slarge 
ntate.  He  first  derlsed  a  acheme  of  divis- 
ion of  bta  property,  both  real  and  personal, 
among  blBchUdreD,  which  Isemtkodled  In 
what  he  styles  "my  [bis}  deed  of  gift." 
whteh  was  exectited  at  the  same  time  be 
executed  fats  will,  and  is  particularly  refer- 
red to  In  and  made  partoT  It.  By  thisdeed 
be  save  at  the  time  of  Its  execution  to 
each  of  his  children  In  equal  amonnts  con- 
siderable parts  of  his  personal  property, 
opon  terms,  conditions,  end  limitations 
exprrnocd  therein,  and  took  from  them  a 
receipt  therefor,  joint  and  several  In  Its 
form,  in  which  they  recite  tbut  they  re- 
spectively received  the  property  opon  sacb 
terms,  condltlone,  and  limitations  as  are 
recited  in  the  deed.  As  to  fnrtber  future 
dispositions  of  property  to  bis  cblldren,  to 
take  eVect  in  bis  HfS-time  or  after  his 
death,  except  as  to  "such  leKaclee,  be- 
qneets,  and  devises  as  I  [be]  may  make  by 
a  last  will  and  testament  under  dlllerent 
llmitatlODS  and  conditions,"  he  directs 
that  they  shall  be  made  and  recfdved  by 
them  "opon  the  express  provisions  and 
conditlnns  that  the  same  shall  be  held  by 
my  [bis]  said  children,  and  each  of  them. 
In  tbeir  own  names,  respectively ;  and  that 
alt  ases,  ^anseSi  and  Investments  uf  the 
principal  oi  the  same  shall  be  made  In 
thefr  own  names,  respectlveiy, "  etc.  This 
deed  provides  and  dlrecte  much  Id  detail, 
Chat  the  testator's  children  shall  severally 
share  equally  hla  property,  and  how  they 
shall  receive,  have,  own,  and  enjoy  the 
same;  and  It  speeifles  certain  terms,  eon- 
dIttoBs,  and  llmitadoaB  athcttntf  thn  sev- 
eral shares.  In  It  the  testator  directs  his 
execntor  to  takereeelpts  for  the  property 
40  bequeathed  and  devised  "  erf  like  tenor 
and  manner*  with  that  taken  by  himself, 
above  mentioned.  The  deed  above  re- 
ferred to  is  clearly  made  a  material  and 
snbetantlal  part  ol  the  testator's  will. 
He  refers  to  It  In  the  flrat  parafcraph  there- 
of ns  "  my  thlc]  deed  of  gilt  now  about  to 
he  made  and  taking  [taken]  herewith," 
etc.  Indeed,  the  will  would  bo  incomplete 
without  it.  In  the  Arst  claase  of  bis  will 
he  declares  that  "in  the  event  of  ray  death 
without  other  and  farther  distribution  of 
the  remainder  of  my  estate  it  is  my  wish 
and  il^rB  that  this  paper  writing  be 
taken  as  In  effect  and  purpose  my  last  will 
and  testament,  and  the  basis  of  the  final 
fllstrlbntlon  of  my  effects;  und  to  that  end 
1  hereby  appoint  my  son,  Thomas  D. 
JohnHton,  my  executor,  who  is  hereby 
folly  charged  with  the  duty  and  anthnrity 
of  carrying  out  the  pnrpoaes  and  intent 
expreuowl  In  It.  vis.,  a  dlBtributl4m  of  equal 
portions  of  my  remainlngproperty  to  each 
of  my  elilldren  or  tbHr  lineal  heln,  with 
the  same  conditions  annexed  as  expressed 
In  my  deed  of  idft  now  about  to  be  made, 
and  taking  herewith,  and  take  receipt 
therefor  of  like  tenor  and  manner  as  those 
bearing  even  date  with  these  presents.  ** 
The  deed  thus  eonetitnting  part  of  the  will 
most  be  so  Interpreted  In  all  pertinent  re- 
spects, and  have  due  weight  and  force  in 
fixing  the  disposition  of  the  property  and 
determining  the  powers  of  the  executor, 
tiller  V.  Dorsett,  12  S.  E.  Rep.  986,  decided 
at  this  term.  The  testator  disposes  of  his 
whole  proporty  exclnslvely  to  his  children. 


Be  gives  to  no  one  of  them  any  particnlai 
property,  but  plainly  directs  that  the 
whole,  both  real  and  personal,  shall  be  di- 
vided equally  amongthiHn.  Atthetlmebe 
executed  the  wfll  and  that  part  of  It  called 
the  "decfl  of  gift"  he  gave  each  ol  them  an 
eqaal  amount  of  personal  property,  and, 
keefring  in  view  bis  purpose  of  fast  equal- 
ity, be  directs  "a  distribution  of  equal  por- 
tions of  my  remaining  property  to  each  of 
my  ih\%\  children  or  their  lineal  heirs, 
with  same  conditions  annexed  asexpressed 
in  my  deed  of  gift, "  etc.  Indeed,  the  whole 
will  manifests  a  deep  atfectltHi  tor  all  bis 
eblldren  alike,  and  a  settled  purpose  that 
they  shall  In  equal  measare  share  his 
bounty. 

It  appears  that  the  testator  at  the  time 
of  his  death  had  large  and  valuable  real 
estate,  eontristlng  of  elty  lots,  mountain 
land,  undivided  fractional  mineral  Inters 
ests  In  large  tracts  of  land,  and  that  an 
actual  division  of  all  of  them  cannot  be 
made  among  the  devisees  without  pr^n- 
dice  to  all  or  some  of  them.  He  did  not 
devise  particular  tracte  or  parcels  of  land 
to  any  of  bis  children,  nor  did  he  Rive  any 
one  or  more  of  them  specific  legacies. 
He  devised  and  bequeathed  the  whole  of 
his  property,  both  real  and  personal,  as 
a  whole,  to  be  equally  divided  among 
them :  and  a  chief  purpose  be  bad  In  view 
was  equality  In  tbedivislon,  made  In  such 
way  as  would  most  certainly  promote 
the  Interests  of  all.  Hence  he  made  his 
dtaposltluuH  of  his  property,  both  real  and 
personal,  very  general,  and  the  "basis  of 
tiie  final  distribution  of**  the  same;  and 
hence,  too.  he  '^fnlly  charged  [bis  execu- 
tor] with  the  duty  and  authority  of  car- 
rying out  the  purposes  and  intent  ex- 
pressed In "  his  will,— that  Is,  " a  dlstribn* 
tlonuf equal  portioned  my  [bis] remaining 
property  to  each  of  my  [hisl  children  or 
their  lineal  heirs,  "etc.  He  did  not  deter- 
mine that  his  property,  real  and  personal, 
other  than  money,  could  and  should  be 
actually  divided  among  his  children  at  all 
events;  he  Intentionally  left  that  to  t>e 
determined  after  his  death.  He  thought 
parts  of  it  (parts  of  the  land,  stocks,  and 
other  personal  property)  might  be  actu- 
ally divided,  and  to  the  advantege  uf  his 
children.  In  such  case,  wtien  It  can  be 
done,  it  Is  made  the  duty  of  the  executor 
to  make  such  division ;  otherwise  he  la  re- 
quired to  sell  the  property,  real  or  person- 
al, and  turn  the  same  Into  a  cash  fund  for 
such  division.  If  It  should  turn  out  for 
any  ea use  that  such  actual  division  can- 
not be  made,  that  It  would  the  better 
promote  the  interests  of  the  devisees  and 
legatees  to  turn  the  whole  property  Into- 
a  cash  fund  for  division,  then  and  In  that 
ease  it  will  be  the  duty  of  the  execntor  to 
sell  the  whole  for  such  purpose.  It  was 
therefore  the  testator  said  In  general 
terms:  "And  In  regard  to  property  not 
easily  parceled  out  and  assessed  In  equal 
portions,  whether  the  same  be  lands  or 
stock  or  personal  property.  It  Is  my  direc- 
tion that  the  same  be  sold  at  public  auc- 
tion, "  etc.  It  la  expressly  made  the  duty 
of  the  executor  to  carry  "out  the  purposes 
and  Intent  expressed  In  "  the  will, — to  dis- 
tribute the  property,  both  real  and  per^ 
sonal,  embraced  by  it.  It  Is  very  obvions 
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that  the  testator  had  great  cunfldence  In 
the  ability,  Integrity,  and  good  Judgment 
of  hlH  aon,  Thomas,  and  his  fitnefls  to  be 
the  executor  of  hts  wlil.  He  fully  cbargee 
him  with  the  "duty  and  authority  of  car- 
rying out  the  purposes  and  intent  ez- 
pmeed  in  It,  viz.,  a  distribution  of  equal 
portions  of  my  remaining  property  to  each 
of  my  children, "  etc.  He  ia  "fully  charged 
with  the  doty  and  aattaority  "  to  effectu- 
ate sncb  purpose.  It  is  his  duty  to  make 
the  division,  and  he  has  full  authority  to 
that  end;  and  when  In  good  faith  he  has 
made  it,  it  will  be  eRectual.  Thus,  If  the 
land,  or  parts  of  It,  can  be  divided,  he 
niuat  make  the  divlsioQ,  and  so  also  as  to 
the  personal  property.  It  such  actual  di- 
vision cannot  be  made,  "parceled  out 
and  assessed  In  eqoal  portions,  **  then  he 
ehonld  sell  the  property  as  directed,  turn 
the  same  Into  a  cash  fund,  and  divide  the 
same.  It  is  his  duty  in  making  such  di- 
vision to  nssees  the  value  and  allot  the 
property  to  the  devisees  and  legatees.  He 
may  call  to  bis  aid  the  experience  and  ob- 
servation of  others  If  he  shall  see  fit  to  do 
so,  but  the  division  and  allotment  must 
be  bis  own.  His  Judgment  and  action 
must  prevail.  Moreover,  he  Is  made  the 
Judge  ot  what  property  cannot  for  any 
cause  be  "easily  parceled  out  and  assessed 
In  equal  portions."  As  to  this,  he  should 
exercise  a  soond,  not  an  arbitrary,  discre- 
tion. 

In  case  of  such  actnal  division  of  tlie 

property,  real  or  personal,  or  any  part  of 
It,  the  devisee  or  legatee  will  take  und 
have  title  unt^er  and  by  virtue  of  the  will ; 
and  hence  It  nlll  be  sufficient  for  the  exec- 
utor to  execute  a  paper  writing  under  tola 
hand  and  seal,  specifying  the  division 
made,  and  the  allotment  of  thosameinsev- 
eralty,  to  the  particular  devisee  or  legatee, 
making  appropriatn  reference  to  the  wilt, 
and  his  power  as  executor nnderthe  same. 
Such  paper  writing  shoald  be  dnly  proven 
and  roistered,  as  In  case  uf  deeds  required 
to  Iw  registered.  Moreover,  the  executor 
dhould  take  from  the  devisees  and  lega- 
tees, In  case  of  such  division,  a  receipt  in 
substance  and  form  such  as  that  men- 
tioned and  referred  to  In  the  will.  In  case 
the  property  or  any  part  of  It  shall  be 
sold,  the  sale  shonld  be  made  strictly  as 
di'-ected  by  the  will,  and  the  executor 
ehimid  execute  to  the  purchaser  a  proper 
deed  conveying  the  absolute  title  to  the 
purchaser.  The  deed  should  appropriate- 
ly refer  to  the  will  and  the  power  of  the 
executor  to  sell  the  property  and  make 
title  therefor.  In  case  the  devisees,  or  any 
of  them,  shall  purchase  property  a  t  such 
sale,  the  executor  should  execute  to  him 
a  proper  deed  for  the  pro[>erty  so  pur- 
chased by  him.  Just  as  if  he  were  not  such 
devisee.  He  should  take  a  receipt  from 
such  devisee  for  his  part  of  the  fund  divid- 
ed, when  the  division  shall  be  made.  It  Is 
very  apparent  that  the  testator  did  not 
intend  to  put  the  executor  at  any  dlsad- 
vHntage,  but  on  a  footing  equal  with  the 
other  devisees  and  legatees.  No  special 
provision  is  made  for  ascertaining  and  al- 
lottinft  the  share  of  the  executor.  Hence, 
In  the  absence  of  such  provision,  in  divid- 
ing the  property,  whether  real  or  person- 
al, he  shonld  set  apart  a  share  for  blmselt 


equal  with  the  shares,  respectively,  of  the 
other  devisees  or  legatees,  and  should 
execute  a  paper  writing  under  his  hand 
and  seal,  to  the  effect  that  in  such  division 
his  share  had  been  allotted  to  him,  aud 
the  same  should  be  proven  and  registered. 
Thus  tbe  evidence  of  such  division  and  al- 
lotment would  be  established  and  made 
perpetual.  Fnrthermore,  tbe  executor 
should  execatea''rec^pt''— a  paperwrlt- 
Ing— in  all  respects  like  the  receipts  he  Is 
required  to  take  from  the  other  devisees 
and  legatees,  reciting  in  the  face  thereof 
that  he  bad  received  bis  share  or  some 
part  thereof  o(  the  estate  of  the  testator, 
and  such  paperehould  beflled  in  theclerk's 
office  with  the  other  papers  and  recorda 
of  the  estate.  These  rectipts  should  be 
carefully  preserved,  as  they  may  become 
important  in  an  action  or  actions  to  en- 
force the  conditions  and  limitations  there- 
in specified.  It  Is  expressly  provided  in 
that  part  ot  tbe  will  specifying  the  terms, 
conditions,  and  limitations  of  the  deviaea 
and  bequests  as  follows:  "And  in  case 
any  or  either  of  my  said  children  shall 
have  any  Issue  which  shall  arrive  at  tbe 
age  of  twenty-one  years,  whether  in  tbe 
llfe-tlme  or  after  tbe  death  or  deaths  of 
each  of  my  said  children,  then  tbe  gifts 
aud  advancements  herein  made  to  such  of 
my  said  children,  reepectivdy,  or  which 
may  come  to  them  on  any  future  dlstribo- 
tlOD  of  my  estate,  shall  vest  la  such  of  my 
said  chUdren,  reepectlvely,  or  In  tbrir  re- 
spective lineal  heirs  petattrpeSy  absolute- 
ly, and  released  aud  discharged  from  all  the 
terms,  limitations,  and  provisions  herein 
imposed. "  When,  therefore,  It  appears  to 
the  executor  that  one  ot  the  devisees  and 
legatees  has  issue  that  has  so  arrived  at 
tbe  age  of  21  years,  the  receipt  required 
need  not  specify  such  tonna,  conditions, 
and  limitations,  but  thesemay  be  omitted. 
It  should,  however,  specify  particularly 
that  such  Issue  had  arrived  at  that  age, 
thus  snggeetlug  the  reason  for  sncb  omis- 
sion. This  action  Is  brought  by  the  exec- 
utor simply  to  obtain  the  advice  and  di- 
rection of  the  court  as  to  his  duties  under 
the  will.  We  are  not  called  upon,  nor 
would  It  be  proper  for  the  court  below  or 
for  us,  to  express  any  opinion  as  to  the 
rights  of  any  party  claiming  under  the 
will  who  Is  a  party  to  the  action.  The 
purpose  of  the  action  is  not  to  litigate, 
settle,  and  determine  tbe  rights  of  parties. 
The  advice  and  direction  given  by  the 
court  below,  so  far  as  it  extended,  was 
substantially  correct,  and  we  approve 
and  affirm  tbe  same.  It  should,  however, 
have  given  tbe  additiontU  advice  and  di- 
rection indicated  In  this  opinion,  and  it 
will  amend  and  enlaree  its  entry  so  as  to 
embrace  the  same.  To  that  end  let  this 
opinion  be  certified  to  the  anperior  conrt. 
It  is  BO  ordered. 


Pattrbbon  et  al.  v.  Gooch  et  al. 

(SujtremeCourttxfNorU^CcffoUna.  lCayS.lS91.) 

MABRum  WoiuH— IbHBXB  or  A  Firm— Jtranoa** 
Court. 

1.  Where  suit  is  broaght  against  a  firm  before 
a  Justice  of  the  peace,  and  after  appeal  to  the 
superior  ooort  it  appears  that  the  defendants  are 
husband  and  wUe,  the  aoUon  canaot  be  main- 
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tkined,  since  the  jnstloa  conld  have  no  Jvrlsdlo* 

tton  ox  a  feme  covert. 

2.  Where  it  is  not  shown  tiiatffooda  purchased 
07  a  firni  of  which  a  feme  ootwrt Is  a  member  are 
sull  in  the  possession  of  llie  Arm,  or  of  the  feme^ 
when  an  aotion  for  the  price  is  brought,  the  prln- 
sdple  tiiat  it  would  be  a  fraud  to  permit  her  to  re- 
tidn  the  foods  and  set  up  her  eorertun  aa  a  de- 
fense does  not  apply. 

Appeal  from  enp^rtor  court,  QranTlUe 
coanty;  Botkin,  Jadfce* 

Plainttfls  bmnfi^ht  two  actions  belore  a 
joatice  of  tbe  peace  agalnet  tbe  delendaata 
A.  It.  Oooeta  and  B.  O.  Ooocb,  eomposlnfl; 
the  nmi  of  A.  L.  6oo(A  ft  Go.  Defendanta 
did  not  appear  at  tbe  trlala  except  by 
cooDBel.  and  Jadgments  were  rendered 
against  ttaeni,  from  whicta  they  after- 
wards appealed  to  the  sapeiior  court,  and 
defendant  E.  C.  Gooch  gave  an  undertak- 
ing to  stay  execution  on  appeal.  In  the 
snperior  court  a  Jury  trial  was  waived, 
and  botb  eases  were  tried  as  one  by  con- 
sent of  parties.  PlalntlOs  proved  their 
claims,  and  that,  when  the  constable  went 
to  levy  tbe  executions  obtained  on  hlajud^ 
Dients  npoii  the  stock  of  goods  of  the  de- 
fendants, they  were  claimed  by  defendant 
E.  U.  Ooocb,  and  then  Introduced  the  ffoU 
lo  wiDg  correspondoice :  "  Baltimore,  Oet. 
S.  1889.  Mr.  A.  Xfc  Ooocb,  Dabney,  N.  C— 
Dear  Blr:  We  lespectfoUy  ask  yon  to 
make  a  statement  of  your  flnaodaf  condi- 
tion by  answering  tbe  questions  on  the 
other  side  aa  a  basis  of  credit  for  any  pres- 
ent or  future  transaction  you  may  have 
with  na.  PATTEsaoN,Ri:NBHAW  &  Co.  Be- 
celved  Oct.  11,  1889."  Tbe  questions  and 
anawen  on  the  other  ride  were  answered 
entlRAy  by  A.  L.  Ooocb.  there  bdng  no 
evidence  that  E.  C.  Oooch  knew  anything 
about  tbem.  IMalntilfH  ale*  prove  that 
this  statement  had  been  made  and  dellv- 
9red  to  plaintiffs  by  defendant  A.  L.  Gooch, 
and  that  tbe  goods,  tbe  price  of  which 
was  bere  sned  for,  were  sold  todefendauM 
on  the  faltb  of  this  statement,  and  rested 
bis  case.  The  defendants*  connsel  then 
stated  that  they  ivould  make  no  objec- 
tion to  Judgments  being  entered  against 
A.  L>.  Oooch,  but  offered  to  show  that  de* 
fendaut  E.  O.  Ooocb  was  a  married  wo- 
man, the  wife  of  A.  L.  Oooch.  Plaintiffs 
objected  to  this  evidence  because  the  plea 
of  covertore,  not  having  been  set  np  in  the 
Jnattce's  conrt,  ought  not  to  be  allowed 
to  be  set  np  in  the  superior  court;  but  the 
court  admitted  tbe  plea  and  received  the 
evidence  and  plaintiffs  excepted.  Defend- 
ants then  proved  that  A.  L.  Oooch  and  E. 
C.  Gooeb  were  husband  and  wife,  and 
were  so  on  and  rince  October  S,  1H89. 
FlalDtlffs  insisted  that,  the  dettedants  be- 
ing bnaband  and  wife,  and  partners  in 
trade,  tbe  husband  was,  aa  partner,  the 
agent  of  the  wife,  and  as  sucta  agent  and 
partner  had  power  to  bind  her,  and  that 
tbe  letter  to  plaintiffs  was  such  written 
consent  to  ber  entering  Into  the  contract 
as  thestatote  law  requires;  that  It  would 
be  a  fraad  upon  creditors  to  allow  h?r, 
after  snch  representations  on  the  part  of 
ber  busband,— plainly  implying  that  she 
was  eltber  a  man  or  a  feme  Bole,~t» 
met  np  the  defense  of  coverture;  that 
the  statutes  and  law  against  a  feme 
covert  binding  herself,  and  against  her 
belo«  sned  in  the  court  of  a  Justice  ol  the 


peace,  do  not  apply  to  a  case  like  tbe 

present,  where  she  is  engaged  with  her 
husband  aa  a  partner  In  trade,  and  when 
sued  on  a  debt  contracted  by  representa- 
tions that  she  was  a  man  or  feme  sole. 
Tbe  court  ruled  that  the  action  could  not 
be  maintained  against  defendant  K.  C. 
Goot:h  on  account  of  ber  coverture,  and 
platntills  appeal. 

T.  T.  BiekB,  tor  appellants.  A.  W.  tira- 
bsan,  for  appellees. 

Clare.  J.  Tbe  plaintiffs  contend  that 
the  statement  set  nut  in  tbe  record  is  In 
effect  a  written  consent  on  tbe  part  of  tbe 
husband,  and,  the  nature  uf  the  contract 
being  such  us  necessarily  to  Imply  a  charge 
upon  the  wife's  personal  estate,  that  the 
ftme  defendant  Is  liable,  by  virtue  of  the 
Code,  §  1828.  We  need  notdecidehow  that 
may  be,  for.  If  we  concede  that  It  la  so, the 
remady  cannot  be  aought  In  a  court  of  a 
Justice  of  the  peace.  Dougherty  v.  Sprin- 
kle, 88  N.  C.  800;  Farthing  v.  Shields,  106 
N.  C.  289,  10  S.  E.  Rep.  998.  Tbe  cases  cit- 
ed by  the  appellants  In  support  of  their  po- 
sition that  it  was  in  the  discretion  of  tbe 
court  below  to  allow  or  refuse  the  plea 
of  coverture  because  not  made  at  the  first 
term— Neville  v.  Pope,  96  N.  C.  846,  and 
Tick  V.  Pope,  81  N.  C.  22— only  go  to  the 
extent  that  after  Judgment  It  Is  too  late 
for  the  coverture  to  be  set  up,  unless  there 
has  been  excusable  neglect, nilstake,fraud, 
or  the  like.  Nor  will  tbe  principle  laid 
down  in  Burns  v.  McGregor,  90  N.  C.  225. 
that  It  would  be  a  fraud  to  let  ttaefemede- 
fendant  keep  tbe  goods  and  set  np  the  de- 
fense of  coverture  against  an  action  tor 
the  recovery  of  the  price  of  tbem,  avail  the 
plalntlft,  for  It  Is  not  shown  that  the  i^me 
defendant  or  the  firm  of  which  she  is  a 
member  now  has  in  possession  any  of  the 
goods  fur  the  price  of  which  this  action  Is 
brought,  nor  is  this  an  action  of  claim  and 
delivery  for  tbe  specific  goods.  It  was 
competent  for  the  Judge  Co  refuse  lo  dis- 
miss the  appeal.  Marsh  v.  Cohen,  68  N.  C. 
243;  Hlchardson  T.  Ballroad,  82  N.  C.  843. 

No  error. 


MrrcHBLi.  et  a/,  t.  I^tohsll  et  aJ, 
(Supreme Omuncf If arOiCaroUna.  lCByB,1801.) 

DbED — C30S8TRUCT1031. 

A  deed  providing  that  "in  consideration 
that  he,  the  sEud  J.,  is  to  live  with  me,  the  said 
if,,  and  take  care  of  me,  the  said  M.,  ana  my 
wife,  tSaliv,  so  long  as  we  both  live,  and  that  I, 
the  said  H.,  doth  give  to  the  said  J.  all  of  the 
tract  of  land  whereon  I  now  live,  at  my  death, 
oontalDing,  *  *  *  and  ^at  I,  Uie  said  M.,  do 
hereby  warrant  and  defend  the  right  and  title  of 
said  land  to  J.  and  his  helm,  rarever,  against 
the  claims  of  all  persons  whatsoever,"  will  be  so 
constmed  that  toe  words,  "his  heirs,  forever," 
in  tbe  warranty,  will  be  held  to  operate  both  to 
pass  a  remainder  in  fee  and  define  Uie  extent  of 
the  warranty. 

This  Is  a  petition  for  partition  sent  up 
from  the  clerk.  A  trial  by  Jury  having 
been  waived  by  consent,  tbe  case  was 
heard  upon  farts  agreed,  at  November 

term,  1890,  of  the  superior  court  ofGran  vltle 
county,  before  James  C.  MacRab,  Jndga 
"It  Is  agreed  that,  If  the  presiding  Juilge 
shall  conatrue  the  said  deed  to  convey  a 
title  in  fee-simple  to  Jack  E.  Mitchell,  the 
Judgment  sbalt  be  for  tbe  aelendanta  that 
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tbey  are  aetoed  as  aet  oat  In  the  answer. 
If  the  court  shall  hold  that,  by  virtue  ol 
said  deed,  the  grantee  took  only  a  life- 
estate  In  Che  land,  the  petitioners  are  ten- 
antB  in  common  with  defendaatiji,  and  en- 
titled to  partition,  or  a  sale  lor  partition, 
as  may  be  proper. "  Jadjcment  for  defend- 
ants.  Plaintiffs  appealed. 

J.  W.  Orao&nit  for  appellants.  Jobn  W, 
Bays,  for  appellees. 

Avert,  J.,  {after  stAtiag  the  facta  aa 
above.)  The  material  portion  of  the 
deed  brought  before  nafor  coDstruction  by 
this  appeal  Is  as  follows :  **  This  Indentare,  ** 
etc,  "  witnesseth  that,  for  and  In  consider- 
ntlon  that  he.  the  said  Jack  E.  Mitchell,  la 
to  UvA  with  me,  the  said  John  Mitchell, 
and  take  care  ol  me,  the  said  John  Mitch- 
ell, and  my  wife.  Sally,  so  lung  as  we  both 
live,  and  that  I,  the  said  John  Mitchell, 
doth  give  to  the  said  Jack  E.  Mitchell  all 
of  the  tract  of  land  whereon  I  now  live  at 
my  death,  containing  one  handled  and 
sixty-nine  acres,  and  that  I,  the  said  John 
Mltchi^,  do  hereby  warrant  and  defend 
the  right  and  title  of  said  land  to  Jack  E. 
Mitchell,  and  his  heirs,  forever,  agnlnst  the 
claims  of  all  persons  whatsoever. "  "The 
courts,  In  order  to  carry  out  the  intention 
of  the  grantor,  where  it  could  be  gathered 
from  the  face  of  a  deed,  have.  In  a  liberal 
spirit.  coDstmed  conveyances  as  passing 
ao  estate  of  inheritance,  in  all  cases, 
where  the  word  *  heirs '  was  Joined  as  a 
qaaliflcatlon  to  the  name  or  designation 
uf  the  bargainee,  even  in  the  clause  of  war- 
ranty, or  where  the  covenant  of  warran- 
ty was  confused  with  the  premises  or  b&- 
bendum.  If  by  a  transposition  of  it.  or 
by  making  a  parenthesis,  or  In  any  way 
disregarding  punctuation,  the  word 
'heirs' could  be  made  to  qualify  the  apt 
words  of  conveyance  In  the  premises,  or 
the  words  'to  have  and  to  hold,*  etc.,  in 
the  babendum  and  tenendi/zn,even  though 
it  was  made  thereby  to  do  double  duty 
as  a  part  of  the  covenant  of  warranty 
aiso."*  Anderson  v.  Logan,  106  N.  C.  26C, 
11  S.  E.  Rep.  801 :  Winborne  v.  Downing, 
105  N.  C.  20,10  S.  E.  Rep.  888;  Vlckers  v. 
Leigh,  104  N.  C.  257, 10  S.  E.  Eep.  808.  The 
words  "  his  heirs,  forever, "  used  in  the  con- 
nection in  which  they  orcur,  bring  the 
deed  within  the  principle  stated,  and  will 
be  construeil  as  operating  both  to  pass 
the  remainder  in  lee  and  to  define  the  ex- 
tent of  the  warranty.  Anderson  t.  Lo- 
gan, snpra.  The  Judgment  of  the  eourt 
below  Is  affirmed. 


PLKUHOKS  v.  SOUTBfGBN  IhP  GO. 

(Supreme court q^lT'orthCaroUna.  HayH^lsn.) 
AiUNDHKNT  or  PRoc«fla-~-WaBiT  Appia.1.  Lies. 

1.  The  power  of  amendment  of  pleadlngB, 
wocess,  ana  proceedings,  given  to  tho  trial  cunrt 
by  Code  N.  C.  $  273,  will  not  enable  it  to  bring 
in  a  new  party  defendant  without  its  oonsenC 
except  by  the  issue  and  service  of  an  ameaded 
summons,  and  where  thi  sanunons  oommands  the 
sheriff  to  sommon  "B.,  president  of  the  Sontbem 
Improvement  Co.,"  and  it  was  so  served,  the 
added  words  are  merely  descrtptlo  pertomc,  and 
B.  alone  Is  Bammoned :  and  an  amendment  strlk- 
inff  out  the  words  "B.,  president  of,"  will  not 
have  the  effect  to  make  the  improvement  com- 
pany a  defeodsnk 
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9.  No  appeal  Ilea  from  fte  denial  of  a  motion 

to  dismiss  an  action. 

Appeal  from  superior  court.  Madison 
oounty;  Whitakxr,  Judge. 

F.  A.  Sondlfiy  and  2*.  f.  Darfdaon,  for 
appellant. 

Clark,  J.  The  summons  commanded 
the  sheriff  to  summon  "A.  H.  Broouun, 
president  of  the  Sootbem  Improvement 
Co., "  and  it  was  so  served.  This  is  legally 
a  summona  and  service  only  upon  A.  H. 
Bronson  Individually.  The  snperadded 
words,  "president  of  the  Sontbem  Im- 
provement Co.,"  were  a  mere  deaerlptlo 
persoate,  as  would  be  the  words  "Jr. "  or 
"Sr.."  or  the  addition  of  words  identify- 
ing a  party  by  the  place  of  his  residence 
and  the  like.  Code.  {  37S,  gives  the  court 
very  great  powers  of  amendment  over 
pleadings,  process,  and  proeeedlnga,  "by 
adding  or  striking  out  the  name  ofa  par- 
ty, "etc.  It  was  competent  for  the  court 
below  to  amend  the  summons  so  as  to 
make  the  Sontbem  Improvement  Compa- 
ny either  an  additional  party  defendant, 
or  have  substitated  It  asaole  party  de- 
fendant by  at  the  same  time  striking  out 
the  name  of  "A.  H.  Bronson.  president,* 
etc. ;  bnt  it  coald  not  bring  tte  Southern 
Improvement  Company  In  as  a  party  de- 
fHidant  to  the  action  without  Its  consent 
(either  expressed  or  by  entering  a  general 
appearance)  except  by  causing  the  amend- 
ed summons  to  be  served  npon  It.  The 
service  uf  soramons,  issued  against "  A.  H. 
Bronson.  i»ree1dent, "  etc,  was  not  a  serv- 
ice upon  the  corporation,  and  It  cannot, 
in  this  short-band  manner.byamendmmt, 
be  broDght  Into  conrt  without  service  of 
process.  Young  v.  Bolllns,  90  N.  C.  lU. 
whea  additional  parties  plaintW  are 
made,  or  there  la  a  sobstltattoa  of  parties 
plaintiff,  no  summons  issues,  becanae  the 
plaintiff  is  the  moving  party,  and  come» 
Into  court  voluntarily.  Reynolds  v. 
Smathers,  87  N.  C.24;  Jarrett  v.  aibb8,107 
N.  C.  808,  12  S.  E.  Rep.  272.  If  he  objects, 
and  is  a  necessary  party,  be  is  made  a  de- 
fendant. Code.  6  1B&.  No  summons  wa* 
directed  to  issue  against  the  corporation, 
and,  the  amendment  of  the  summons  nut 
having  the  ettMt  to  make  It  a  party  with- 
out service  of  process,  the  company,  by 
counsel  appearing  specially  for  the  pur- 
poses of  the  motion  only,  moved  to  dlsmfss 
the  proceedln^a  as  to  the  Sonthera  Im- 
provement Company.  The  conrt  refused 
the  motion,  and  thp  said  company  ap- 
pealed. It  is  settled  that  no  appeal  lies 
from  a  rerusal  todlsmlBsanaction.  Mitch* 
ell  v.  KUbum,  74  N.  C.  488;  Foster  Pen- 
ry,  77  N.  C.  160;  Crawley  v.  Woodfln,  7S  N. 
C.  4.  The  appellant  might  have  properly 
treated  all  subsequent  proceedings  as  a 
nullity  till  served  with  process,  or  it  may 
be  that  leave  may  still  be  granted  to  Issue 
against  it  upon  the  amended  anmmiins. 

Appeal  dismissed. 


Hebndon  et  A/.  T.  JStha  Ims.  Co. 
{SvprmneCowtttf North CearolliM.  M^rfi,lSBL} 

Bbxoval  or  Cattses  —  AifBSDinirr  or  Appuoa- 
Tiow — Res  Adjudicata. 
Where  an  application  for  removal  to  the 
federal  oourt  has  been  denied  on  the  ground  that 
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-the  allentlaiH  OimlB  u  to  ths  oitimablp  of 
tbe  parties  were  iDsufflolent,  Ute  court  below 
might  In  Iti  dfBoretlon  have  allowed  an  amend- 
ment at  the  proper  time,  but  after  anappeal  from 
the  order  of  denial,  aid  an  afBrmance  by  the 
ftapreme  oourt,  the  matter  hat  become  ret  ad^n- 
dtootOt  altfhoogh  U  was  an  Intgrlooatwy  or  in<^- 
dental  order,  and  an  amendment  cannot  be  al- 
lowed. 

Appeal  from  saperlor  eonrt,  Onrbam 
eoanty ;  E.  T.  Botkin,  Jndge. 

The  d^endant  filed  Ita  petition  In  tbe 
action  wltltln  the  time  allowed  by  law, 
praylDg  ttant  tbe  same  be  removed  to  tbe 
trlrcalt  court  of  the  United  States  in  and 
for  the  weetem  district  of  North  Carolina, 
as  allowed  by  law  hi  appropriate  cases. 
That  petition  failed  to  allege,  and  It  did 
not  appear,  that  one  ol  tbe  plalntjfbi  was 
a  dtlaen  of  thla  state*  that  tho  others 
were  cltisens  of  another  state,  and  the 
defendant  was  a  cltlsen  of  a  third  and 
different  state,  at  the  time  the  action  be* 

fan,  and  the  application  was  denied. 
lerndoD  v.  Insurance  Co.,  107  N.  C.  191, 
13  S.  E.  Bep.  240.  Thereapun  the  defend- 
ant excepted,  and  appealed  to  this  court, 
and  tbe  latter  aOlrmed  the  Judgment  of 
tbe  court  below.  Thereafter,  and  at  tbe 
last  term  of  the  saperlor  court,  the  defrad- 
ant  moved  upon  affidavit  "that  It  be  al- 
lowed to  amend  its  petition  to  remove  this 
action  to  the  United  States  court,  which 
baa  been  heretofore  filed  herein, "  etc.,  so 
as  to  allege  sneh  diverse  clHsrashlp  at  tbe 
time  tbe  action  began.  Tbe  eonrt  ntf  nsed 
this  motion,  "not  as  matter  ot  discretion, 
but  on  the  ground  that  It  is  too  late  to 
amend,  the  defendant  having  heretofore 
filed  Its  answer  herein."  From  the  order 
•of  the  eonrt  refusing  to  allow  the  amend- 
ment tbedefendant  appealed  to  this  court. 

■J.  W.  Hlnndale  end  J.  M.  Manning,  for 
appellant.  Fuller  A  Fuller  an6  J.  W.  Qn- 
bam^  for  appellees. 

Mbbriuon,  C.  J.,  {after stating  the  facts 
aa  above.)  No  doubt  the  court  below 
mlffht,  la  Its  discretion,  hare  allowed  saeh 
amendment  as  that  prayed  for, if  a  proper 
motion  for  the  purpose  had  been  made  la 
apt  time:  bnt  It  is  questionable  whether 
such  motion  could  have  been  allowed  aft- 
er the  lapse  of  the  time  within  which  ap- 
plication might  be  made  to  remove  the 
case  to  the  circuit  cuort  of  the  United 
States.  We  need  not,  however,  decide 
how  ttals  might  be,  becaase  tbe  applica- 
tion to  so  remove  the  case  was  denied,  tbe 
defendant  appealed  to  this  court  from  the 
order  of  denial,  and  the  latter  court 
affirmed  tbe  order.  Thus  the  application 
wan  ended,  became  res  adjudicata,  and  tbe 
court  below  bad  no  aothorlly  to  set  tbe 
order  of  denial  affirmed  aside,  or  at  all  in- 
terefere  with  it,  or  allow  such  amendment 
as  that  asked  lor  and  denied  upon  the 
grnnnd  that  the  motion  eame  **  too  late, 
the  d^endant  having  heretofore  filed  Its 
answer."  This  denial  does  not  properly 
rest  opon  the  ground  thus  auslgned,  bnt 
upon  tbe  other  ground  above  Indicated. 
Nor  does  the  fact  that  the  order  so  ap- 
pealed from  and  affirmed  by  this  court 
WAS  to  be  treated  as  In  terlocutory  or  inci- 
dental nt  all  alter  tbe  case.  The  applica- 
tion was  ended  by  a  regular  and  orderly 
adjudication  which  was,  as  to  it,  final. 
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Jones  V.  Tborne,  80  N.  C.  79;  Bonlhae  ▼. 
Brown,  67  N.  C.  1;  Pasonr  v.  LIneberger, 
90  N.  C.  169;  Wilson  v.  LIneberger.  82  N. 
G.412:  Moorev,Orant.02N.C.ia6:  Wlngo 
V.  Hooper,  98  N.  G.  483,  4  8.  E.  Bep.  468; 
Uobson  V.  Stmonton,  100  N.  C.  66.  tf  8.  E. 
Bep.  869 ;  White  r.  Butcher,  97  N.  C.  7,  S  S. 
E.  Bep.  69.  If  It  be  granted  that  the  de- 
fendant eonld  have  made  a  fresh  applica- 
tion to  remove  the  case,  it  did  not  do  so ; 
and. If  it  faaddone  so.theappllcationcosld 
not  have  been  allowed,  because  It  would 
have  been  made  too  late,— not  within  the 
time  such  appllcationa  might  be  made. 
Order  affirmed. 


State  v.  Halu 

FOBOBBT— EVIDBHCI — HbKTXHOB. 

1.  Under  indictment  oharglns  the  forger;  of 
ac  order  upon  another  for  goods,  the  esaential 
element  of  the  ofleuse  la  that  there  was  an  in- 
tent to  defraud,  and  evldeace  of  tbe  presentation 
of  the  order  to  the  partner  of  the  person  on 
whom  it  Is  drawn,  and  the  delivery  ox  the  goods 
by  him,  will  not  anunmt  to  a  variance,  but  la 
ample  evidence  of  auoh  intent. 

a.  Und«r  an  Indictment  conalsting  of  two 
counts,  where  there  was  no  Instruction  refused 
or  exception  talcen  to  the  charge  as  to  one  of 
them,  and  there  was  a  general  verdict  of  guilty 
on  both  counts,  and  bnt  one  sentence  Impoaed, 
tbe  law  will  apply  It  to  tbe  verdict  upon  the 
count  to  whiob  no  exception  was  assigned. 

8.  Ulstrials  and  severances  being  within  the 
discretion  of  the  trial  lodge.  It  was  not  error, 
wnere  two  defendanta  ware  Jointly  indtotad  uul 
tried,  and  ona  only  convicted,  to  make  a  mis- 
trial as  to  the  other,  and  try  bim  alone  at  the 
next  term. 

4.  Though  the  (nder  in  question  Is  not  such 
as  to  be  the  subject  of  forgery  at  conunon  law, 
yet  If  the  indiotmeat  is  good  for  a  mladwneaoor 
at  common  law,  and  tbe  sentence  imposed  la 
within  the  limit  antborized  by  Ck>de  N.  G.  {  1097, 
for  oflenses  onmmitted  with  intent  to  defrand,  the 
Judgment  will  not  be  disturbed. 

Appeal  from  superior  court,  Stanley 
county;  Bymdm,  Judge. 

The  dtfradant  and  one  Freeman  were 
Indicted  at  fiUl  term,  1889.  for  foneery  <rf 
the  following  paper  writing:  "Mr.  Miller, 
pleas  send  me  3  gals,  whiskey  I  will  send 
yon  the  money  Dolph  Shaveb.  Dec.  the 
24th  1888. "  There  were  two  counts  in  tbe 
bin  of  indictment, — tbe  first  charging  the 
forgery  with  intent  to  defraud  Miller,  and 
the  second  with  Intent  to  defraud  Shaver. 
At  spring  term.  1H90»  the  defendants  were 
pat  upon  their  trial.  The  defendant  Fre^ 
man  was  convicted,  but,  the  Jury  having 
tailed  to  agree  upon  a  verdict  as  to  tbe  de- 
fendant Ball,  tbe  court  directed  a  mis* 
trial  as  to  blm.  At  fall  term,  1890.  be  was 
again  placed  on  trial.  It  was  In  evidence 
that  Miller  and  one  Basinger  were  part- 
ners distilling  and  selling  liquor:  that  tbe 
order  set  out  in  tbe  bill  was  fraudulently 
signed  by  said  Hall  without  the  aatborlty 
of  Shaver;  that  It  was  presented  at  tbe 
place  of  business  of  Miller  &  Baelnger  to 
Basluger  by  said  Freeman,  who  obtained 
the  liquor  on  it,  and  delivered  it  aubse- 
qnently  to  Hall.  The  other  facts  are  not 
set  out,  as  there  was  no  exception  taken 
to  the  evidence.  The  defendant  anked  tbe 
following  instructions:  (!)  That  there 
is  a  variance  between  the  allegations  c(m- 
tained  in  the  bill  of  indictment  and  tbe 
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proof,  in  that  the  bill  of  indlctmentMllegeB 
that  the  order  alleeecl  to  be  a  forKery  was 
made  with  an  Intent  to  defraud  Manuel 
Miller,  while  the  proof  showed  that  the 
whisky  was  obtAlued  from  James  Basin- 
ger.  (3)  That  there  is  no  proof  that  any 
whisky  was  obtained  on  the  order  from 
Miller.  The  court  refnsed  the  Instrnctlona 
anked,  and  In  Hen  thereof  charged  the  Jury 
that,  if  they  found  the  fact  to  be  that  Mil- 
ler and  Baslnger  were  partners  In  Knwan 
county,  and  that  defendant.  In  Stanley 
county,  signed  the  order  as  set  forth  In  the 
bill  of  Indictment,  the  charge  in  the  bill  to 
defraud  Miller  would  be  sustained  by  thla 
proof.  It  Baslnger  filled  the  order  believing 
It  to  have  been  signed  by  Sharer.  To  this 
defendant  excepted,  and  also  to  the  re- 
fusal to  give  the  special  Instructions  asked. 
Verdict  of  guilty.  Judgment.  Appeal  by 
defendant. 

Batcbelor  A  Derereux,  for  appellant. 
Tbe  Attorney  Oenera/,  lor  the  State. 

Clabk,  J.,  (After  stating  tbe  /kets  aa 
above.)  To  constitute  forgery, it  la  essen- 
tial that  there  Is  an  intent  to  defraad.  It 
is  not  essential  that  any  one  be  actually 
defrauded,  or  that  any  act  be  done  other 
than  the  fraudulent  making  or  altering  of 
the  writing.  The  forgery  of  the  order  up- 
on Miller,  and  Its  presentation  to  his  part- 
ner, was  evidence  ample  of  the  intent  to 
defraud.  State  v.  Lane.  HO  N.C. 407;  State 
V.  Morgan,  2  Dev.  &  B.348.  It  was  Imma- 
terial whether  Miller  himself,  or  Baslnger 
for  biro,  as  his  partner,  filled  the  order,  or, 
Indeed,  whether  the  order  was  filled  at  all 
or  not.  This  Is  not  an  Indictment  for  ob- 
taining goods  under  false  pretenses.  In- 
deed,  upon  an  allegation  of  an  intent  to 
defraud  A.,  It  Is  not  a  variance  to  show 
anattempttodefraud  A. and  B.  1  Whart. 
Crim.  Law,  713,  743a.  And  In  fact  It  was 
not  necessary  to  allege  the  name  of  any 
person  or  corporation  Intended  to  be  de- 
frauded. Code,  5  1191-  Besides,  there  was 
no  Instruction  refused  or  exception  taken 
to  thecharge  as  to  the  second  count.  The 
alleged  errora  were  clearly  such  as  could 
not  have  affected  theverdlct  on  thesecnnd 
count.  There  being  a  general  verdict  of 
guilty  on  both  counts,  and  but  one  sen- 
tence imposed,  the  law  will  apply  it  to  the 
veraict  upon  the  count  to  which  no  excep- 
tion was  assigned.  State  v.  Toole,  106 
N.  C.  736.  11  S.  E.  Rep.  168,  The  defendant 
moves  herein  arrest  of  Judgment  (1)  be- 
canse,  having  been  indicted  Jointly  with 
Freeman,  who  was  found  guilty  at  the 
former  term.  It  was  error  to  make  a  mis- 
trial as  to  the  defendant,  and  try  him 
alone  at  the  next  term.  Mistrials  (except 
hi  capital  caBCH)  and  severances  are  mat- 
ters within  the  discretion  of  the  trial 
Judge.  We  see,  therefore,  nothing  to  re- 
view in  the  course  pursued  here.  When 
several  defendants  are  Indicted  Jointly,  it 
is  not  unusual  to  try  one  or  more,  and 
imue  capiases  lor  others  not  taken,  or,  if 
taken,  there  maybe  a  continuance  aa  to 
some  of  the  defendants  for  cnuse.  Be- 
sldps,  there  was  no  exception  at  the  time, 
and  It  is  too  late  to  raise  this  exception 
after  verdict.  (2)  The  second  grnui"! 
urged  in  arrest  of  Judgment  Is  that  iu^ 
order  is  not  such  a  one  as  is  the  subject  of 


forgery  undef  the  statute.  That  Is  true, 
but  the  indictment  Is  good  for  misde- 
meanor at  common  law,  (State  V  Lamb, 
65  N,  C.  419;  State  V.  Leak,  AO  N.  C.  403; 
State  V.  Covington.  M  N.  C.  918;)  and. 
being  an  offense  committed  with  Intent 
to  defraud,  the  sentence  Imposed  is  wltbla 
the  limits  authorised  by  Code,  S  10i»7. 
There  Is  no  error. 


Gatlih  et  al.    Harrbzx  al. 

(Supreme  Ctmrtc/jyorth  Carolina.  MayS,1801.) 

Fuun  XND  DbOIIT— BVIDSNCB. 

In  an  action  for  damages  for  fraud  and 
deceit  of  defendants  ia  the  sale  of  land  to  plaln- 
tlff,  where  the  proof  was  that  the  defeoaants 
pointed  out  to  the  plaintiff  certain  comers  and 
line  trees  of  the  tract,  and  stated  that  it  had  been 
flurreyed,  and  contained  116  aorea,  and  some  of 
the  corners  and  line  trees  were  not  true  ones, 
but  there  was  notlibv  to  show  that  defendanU 
knew  that  they  were  not  the  true  ones,  or  that 
they  fraudulently  Intended  to  deceive  plalutUf. 
or  that  the  larvd  had  not  been  sarreyed,  or  that 
it  did  not  contain  "115  acres,  more  or  less"  aa 
specified  in  the  deed,  the  plaliitUf  was  properly 
nonsuited. 

Appeal  from  superior  court.  Edgecombe 
county;  Wuitakkb,  Judge. 

Tbe  purpose  of  this  action  is  to  recover 
damages  occasioned  by  the  alleged  fraud 
and  deceit  of  tbe  defendants  perpetra  ted 
upon  the  feme  plaintiff  lo  tbe  sale  to  her 
of  the  tract  of  land  mentioned  In  the 
complaint.  The  pleadings  raised  Issues 
of  fact.  Tbe  only  evidence  produced  oa 
the  trial  was  as  follows:  "R.  H.  Oatlin, 
theplaintiff:  Bought  land  from  John  H. 
Harrell.  tbe  defendant,  about  27th  of 
July.  lijiBS,  btfore  the  time  he  was  to  see 
me  two  or  three  times  In  regard  to  it,  be 
described  tbe  land  to  me.  1  walked  down 
the  canal  with  blm,  and  he  pointed  out  to 
me  a  comer  between  him  and  his  brother, 
George  Harrell.  He  said  the  other  comer 
was  a  pine  stump  on  the  road  near  an  old 
steam-mlll.  Before  that  time  he  pointed 
out  two  trees — a  pine  and  a  maple— on 
the  line  between  him  and  Fred  Boyett. 
These  were  tbe  lines  of  the  land  be  solU 
me.  He  gave  me  an  obligation  to  make 
title  upon  payment  of  purchase  money .  and 
he  made  a  deed.  Before  deed  was  made 
he  also  showed  me  another  corner  on  the 
west  of  this  tract,  or,  in  other  words,  the 
corner  between  him  and  Boyett.  He  also 
showed  me  some  line  trees  between  blm 
and  his  brother,  Groorge,  tbe  comer  on  the 
road  from  Tarboro  to  Goose  Nest,  Boyett'a 
land  on  the  south  of  this  comer,  land 
since  sold  to  me  by  Boyett  on  the  west. 
He  said  the  tract  had  been  surveyed,  and 
contained  116  acres.  These  comers  and 
lines  pointed  out  to  me  were  not  tbe  tme 
corners  and  linee,  except  the  line  on  east 
side  of  his  land  between  him  and  George 
Harrell.  Deed  from  John  H.  Harrell  and 
Martha  E.  Harrell  to  Penelope  E.  Gatlln. 
dated  20th  August,  1888,  Book  65,  p.  400, 
introduced.  Grant  of  640  acres  land,  John 
Smith,  dated  March  1,  178U,  introdoced. 
Deed  from  John  Smith  to  Btake  B.  Wig- 
gins,dated  L^lh  Jttnnary,1786,  Introduced. 
Deed  from  Blake  B.  Wiggins  and  wife  to 
John  Burnett,  19th  February,  17S2,  Intro- 
duced,    Deed   from    John   Boniett  to 
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Thomas  Bryan.  26th  September.  1S06,  In- 
trodu^.  Deed  from  John  Burnett  to 
Arthnr  Staton,  April,  1798,  introduced. 
Deed  from  John  Burnett  to  Wm.  Jonea, 
Book  8,  p.  73.  Ed^ombe  Becord,  Intro- 
duced. Here,  in  answer  to  a  question 
from  the  court,  and  before  plaintlffB  hud 
closed  tlieircaHe.lt  wan  admitted  that  the 
deed  from  John  H.  Harreli  and  Martha  E. 
Harrell  to  Penelope  E.  Gatiln,  dated  23d 
Angrnet,  1S88,  was  taken  byf^ranteee  In  ex- 
ecDtloQ  of  previous  contract  to  convey  land 
as  pointed  out  to  them  by  Ki'antorH.  It 
thereupon  was  suggested  by  the  court  that 
plaintllfs  could  not  recover  In  this  action. 
The  plalntifTB  submitted  to  a  nonault^and 
appealed  to  the  supreme  court. " 

&'.  Af.  T.  Fonutain^  for  appellants.  6///- 
Jam  A  Hob an^  J.  L.Biidgen,  fornppellees. 

MeRRiMON,  C.  J.,  {after  stating  the  facts 
aa  above.)  The  ^st,  and  largely  the  sub- 
stance, of  the  plaintiffs*  alletced  cause  of 
action  conalsts  in  the  false  and  fraudulent 
representations  of  the  defendants  to  the 
Jfeioe  plalntlH,  In  which  she  confided,  and 
on  which  she  acted,  as  to  the  lines,  Corner 
and  Hne  trees,  and  the  quantity  of  the 
tract  of  land  they  Bold  and  conveyed  to 
her  as  allseed.  The  defendants,  in  their 
answer,  broadly  and  inuch  in  detail  denied 
the  material  allegations  of  the  complaint. 
No  qoestion  was  raised  before  or  on  the 
trial  as  to  whether  the  plaintiffs  alleged 
or  sufficiently  alleged  a  good  cause  ol 
action,  as  their  connBel  now  seems  tn  sup- 
pose. The  nonsuit  was  not  founded  upon 
Bocb  gronnd,  certainly  so  far  as  appears. 
The  plaintiffs  produced  such  evidence  as 
they  could  or  saw  fit  to  do,  and  there- 
upon the  court  intimated  the  opinion  that 
they  could  not  recover,  and  they  submit- 
ted to  a  Jndgment  of  nonsuit,  as  they 
might  do.  We  think  the  suggestion  of 
theconrtwas  well  founded.  The  whole 
of  the  evidence  accepted  as  true  did  not 
In  any  reasonable  view  of  it  prove  the 
alleged  fraud  and  deceit.  The  proof  was 
that  the  defendants  pointed  out  to  the 
plaintiff  certain  comers  and  line  trees  and 
lines  of  the  tract  so  sold,  and  that  these, 
or  some  of  them,  were  not  the  true  ones; 
bat  there  Is  nothing  to  prove  that  the  de- 
fendants knew  that  they  were  not  the 
trae  ones,  nor  that  they  fraudulently  In- 
tended to  mislead,  deceive,  and  get  ad- 
vantage of  the  Ajue  plaintiff.  The  proof 
further  was  that  the  defendants  "said  the 
tract  had  been  surveyed,  and  contained 
one  hundred  and  fifteen  acres. "  There 
was  nothlngto  prorethat  It  had  not  been 
survived,  or  that  It  did  not  contain  that 
qaantlty.  The  mere  fact  that  the  defend- 
ants pointed  out  corners  and  lines  not  the 
true  ones  could  not  of  itself  prove  fraud 
and  deceit,  especially  in  the  total  absence 
of  proof  that  the  tract  conveyed  did  not 
contalo  the  quantity  of  land  specified  In 
the  deed  as  "containing  one  hundred  and 
fifteen  acres,  more  or  lens. "  Indeed,  there 
was  no  proof,  so  far  as  appears,  as  to  the 
quantity  of  land  the  defendantB  contraet- 
iKl  to  MCll  to  the  feme  plaintiff,  or  what 
quantity  they  conveyed,  otherwiae  than 
aa  shown  by  the  deed  put  in  evidence. 
Them  was  no  proof  to  Bustaln  the  mate- 
rial allegations  of  the  complaint.  In  the 


absence  of  such  proof  It  Is  obrlous  the 
plaintiffs  could  not  recover,  and  the  court 
hence  property  Intimated  that  they  could 
not.  There  must  be  probata  as  well  as 
allegata.  Judgment  affirmed. 


Blacenall  t.  Bowland  et  al. 
(SupremeCourteifNorthCaroUna.  111^6,1891.) 

DbOEIT— FrAUDULBNT  RBPBBaBNTATlOn  —  ESTOP- 
PBL. 

In  an  sctioo  for  fraudulent  misropreseDta- 
tlons  in  the  sale  to  plaintiff  of  certain  shares  of 
corporate  stocfe,  a  written  agreement  of  the 
parties  was  put  In  evidence,  reclilng  that  50 
per  cent  of  the  par  value  had  been  paia  in  cash, 
and  £5  per  cent  by  a  declaration  of  dividend  out 
of  net  profits,  and  setting  out  the  alleged  finan- 
cial oondition  of  tbe  company,  and  providing 
that  the  trade  was  to  be  conditioned  upon  the 
repreBentatiraia  as  to  the  oondition  of  the  busi- 
ness and  stock  of  said  company,  which  might  be 
verified  by  an  examination  of  Its  afllairs  by  an 
expert  book-keeper  of  plaintiff's  selection  and  at 
his  expense.  Held,  that  plaintiff's  right  to  re- 
cover upon  such  representatioDS,  as  fnuidulent, 
is  not  oonoluded  by  his  failure  to  avail  himself 
of  the  right  to  make  suoh  examination  through 
an  expert. 

Appeal  from  superior  court,  Durham 
county  ;  E.  T.  Boykin,  Judge. 

This  action  la  brought  to  recover  dam- 
ages occasioned  by  the  false  and  fraudu- 
lent reprtisentations  of  the  defendants  to 
the  plaintiff,  whereby  the  latter  was  inten- 
tionally misled  and  induced  to  buy  from 
the  defendants  certain  shares  of  the  cap- 
ital stock  of  no  value  of  a  corporation 
named,  and  in  consideration  thereof  to 
convey  to  the  defendants  his  tract  of  land 
of  great  value,  etc.  Having  In  view  the 
transactions  referred  to,  the  parties  exe- 
cuted a  paper  writing,  whereof  the  follow- 
ing Is  a  copy:  "W.  H.Rowland  and  W. 
K.  Cooper  propose  to  sell,  and  W.  O. 
Blttcknall  agrees  to  buy,  the  Interest  of 
said  Rowland  &  Cooper  in  fifty  shares  of 
the  capital  stock  of  the  Durham  Sash, 
Door  &  Blind  Manufacturing  Company. 
As  the  baelB  of  the  proposition  and  accept- 
ance, it  is  represented  and  understood 
that  said  stock  Is  of  the  par  value  of  fifty 
dollars  a  share ;  that  fifty  per  cent,  of  the 
par  value  of  each  share  has  been  paid 
thereon  In  cash,  and  twenty-five  per  cent, 
of  the  par  value  thereof  has  been  paid  by 
a  declaratlou  of  dividend  out  of  the  net 
profits  of  the  business  and  operations  of 
the  company, so  that  seventy-five  per  cent, 
of  the  par  value  of  the  stock  of  said  com- 
pany Is  now  legally  paid  up;  thatthecom- 
pany  owes  tor  machinery  $3,000,  for  lum- 
ber about  f  ,  and  floating  debt  of 

9600  to  9700;  that  its  assets  are  available 
and  In  good  condition,  and  exceed  Its  lia- 
bilities by  $3,000;  thatRowlandand Coop- 
er will  be  able  to  legally  HBSlgn  said  stuck 
or  intereBt,  and  have  the  same  duly  trunu- 
ferred  on  the  company's  books,  to  Raid 
Blacknall.  In  exchange  for  said  stock  or 
interest  said  Blacknall  is  to  convey  to  said 
Rowland  and  (hooper  and  their  hcii-s.  by 
good  and  sufi3cient  deed  tn  fee-Kim  pie,  an 
unincumbered  title  to  28  acres  of  land  in 
Durham  county  adjoining  T.  B.  Lyon  on 
the  east,  N.  0.  R.  R.  Co.  on  the  south,  \V. 
O.  Blacknall  on  the  west,  S.  J.  Hester  on 
the  north,  it  being  Just  east  of  the  3U  acres 
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now  under  mortgage.  This  trade  Is  con- 
ditioned upon  the  representations  above 
08  to  condition  of  buBlneaa  and  stock  of 
suld  company,  and  other  statements,  be- 
ing verined  upon  examination  of  Its  affairs 
by  an  expert  book-keeper  of  Blacknall's 
adectlon,  and  at  his  expense,  and  upon 
the  condition  tba't  his  title  to  the  land 
named  above  is  good.  Witness  the  slena- 
tures  of  W.  H.  Rowi^asd  and  W.  R.  Cuop^ 
ER  and  W.  O.  Blacenall.  October  4th, 
IKSS."  Tbe  defendants  denied  the  material 
allegatlona  of  the  complaint.  On  the  trial 
tbe  plaintiff  put  in  evidence  tbe  paper  writ- 
ing above  net  forth,  and  much  other  evi. 
dence.  oral  and  otherwise.  Tbe  defend- 
ants also  introduced  several  witnesses, 
who  were  examined.  "After  the  evidence 
had  closed,  and  one  of  the  plaintiff's  coun- 
sel and  two  of  the  defendants'counsel  had 
addressed  the  Jury,  his  honor  stated  to 
plalntltfn  connsel  that,  as  the  plaintiff  bad 
But  bad  the  books  of  the  corporation  ex- 
amined by  an  expwt  book-keeper,  he 
would  instruct  tbe  Jury  that  the  plaintiff 
was  not  entitled  to  recover  upon  tbe  Is- 
sues submitted  by  him  to  the  Jury.  In 
deference  to  this  opinion  of  hie  honor,  the 
plaintiff  submitted  to  a  Judgment  of  non- 
eult.  Judgment  entered.  Plaintifl  ap- 
pealed to  supreme  court." 

J.  S.  Maaoing,  for  appellant.  John  W. 
Qrabamt  for  appellees. 

Merrihon,  C.  J.,  (after  atating  tbe /kcta 
an  above.)  The  cause  of  action  alleged 
In  the  complaint  consists,  In  substance,  of 
the  alleged  false  and  fraudulent  represen- 
tations of  tbe  (ielendants  made  to  tbe 
plalntiR  in  the  paper  writing,  a  copy  of 
which  Isset  forth  above,  and  otherwise,  as 
to  the  condition,  circumstances,  and  solv- 
ency of  the  corporation  therein  named, 
which  the  plaintiff  reasonably  believed  to 
be  true,  and  whereby  be  was  fraudulently 
misled  and  Induced  to  buy  the  shares  ol 
stock  mentioned  of  tbe  defendants  In  that 
corporation,  which  were  really  of  no  val- 
ae,  and  to  convey  to  them  bis  tract  of 
land  mentioned,  of  large  value:  and,  fur- 
ther, of  tbe  false  and  fraudulent  warranty 
of  the  truth  of  such  representations  made 
by  the  defendants  to  the  plaintiff  as  addi- 
tional inducement  to  him  to  buy  such 
stock  of  no  value.  There  was  evidence  for 
tbe  plaintiff  on  the  trial  tending  to  prove 
that  tbe  representations  made  by  the  de- 
fendants to  him  In  the  paper  writing  and 
otherwise  were  not  true;  that  tbe  corpo- 
ration was  insolvent;  tbat  It  was  not 
prosperous, but  declining:  that  its  indebt' 
edness  was  greater  and  Its  resources  less 
than  represented  ;  that  the  dividend  men- 
tioned was  not  declared  out  of  the  net 
earnings  of  the  corporation,  and  that  the 
defendants  knew  these  facts;  that  they 
enconraged  and  Induced  the  plaintiff  to 
believe  these  representations,  and  to  close 
the  proposed  trauRoction.  There  was  ev- 
idence for  the  defendants  tending  to  prove 
the  contrary.  In  this  Rtate  of  the  case, 
the  pi'esidlng  Judge  enid  "that,  as  the 
plaintiff  hod  not  had  the  books  of  the  cor- 
poration examined  by  an  expert  book- 
keeper, ha  would  instruct  the  jury  that  the 
plaintiff  was  nut  entitled  to  recover. "  In 
this  there  Is  error.  The  plaintiff  was  not 


concluded  by  the  tacttbat  he  did  not  bare 
such  examination  made.  He  was  nut 
bound  to  verify  the  representations  made. 
He  might. as  matter  of  caution, have  done 
so,  but  be  might  not  unreasonably  beliere. 
rely,  and  act  upon  the  plain,  pertinent, 
and  material  statements  made  by  tbe  de- 
fendants to  bim  in  the  paper  writing  and 
otherwise.  If  tbe  plaintlK  believed  them 
to  be  true,  and  acted  upon  them,  and  the 
defendants  knew  them  to  be  false,  and  In- 
tended fraudulently  thereby  to  induce  tba 
plaintiff  to  purchase  their  shares  of  stock, 
of  no  value,  at  the  pries  he  paid  for  them, 
he  might  recover,  notwltbstandlug  be  did 
not  cautiously  have  their  representations 
verified.  Such  verification  wasnot  Intend- 
ed for  the  benefit  of  the  defendants ;  much 
less  was  It  Intended  to  shield  or  relieve 
them  from  liability  for  fraud  and  deceit  they 
might  perpetrate  upon  the  plaintiff.  The 
paper  writing,  and  particular!}'  tbe  last 
clause  of  It,  In  respnct  to  the  nrlficaUon  ol 
Its  statements,  might,  taken  in  connection 
with  other  evidence  favorable  to  tbe  de- 
fendants, be  evldenra  ol  their  good  faith, 
and  going  to  prove  that  tbe  plaintiff  did 
not  rely  upon  their  repreaentatioRS ;  but. 
on  the  other  band,  the  same  might,  along 
with  other  evidence  favorable  to  the  plain- 
tiff, be  evidence  of  a  fraudulent  contrlv- 
anoe  to  deceive  and  mislead  blm.  Fraud 
Is  Protean  In  Its  devices,  and  endless  in  Its 
shifts  and  subterfuges.  What  is  evidence 
of  It  or  its  absence  oftentimes  depends 
more  or  lees  upon  the  conditions  of  mat- 
ters and  things  material  and  the  attend- 
ing circumstances.  la  one  aspect  of  the 
evldeniw  In  this  case,  accepted  as  true,  the 
material  representations  In  tbe  paper 
writing,  in  effect  made  to  tbe  plaintiff,  and 
other  like  representations  otherwise  made 
to  him  by  the  defendants,  were  grossly 
false,  and  so  wltblu  their  knowledge;  and 
It  might  be  fairly  Inferred.from  the  nature 
of  the  matter  and  the  evidence,  that  the 
paper  writing,  and  particularly  tbe  last 
daaae  of  It,  was  an  artful  sbUt  to  mislead 
and  deceive  the  plaintiff,  a  man  little  fa- 
miliar with  such  matters,  as  to  the  sincer- 
ity and  good  faith  of  the  defendants  In  re- 
spect to  the  proposed  sale  of  the  shares  ol 
stock  mentioned.  In  another  aspect  of  it 
more  favorable  to  the  defendants,  th^  pa- 
per writing,  and  especially  the  last  clause 
of  It,  would  be  evidence  tending  to  show 
their  good  faith,  and  that  the  plaintiff,  in 
buying  tbe  shares  of  stock  and  the  sale  of 
his  land,  relied  upon  his  own  Judgment, 
and  information  gathered  from  other 
sources  than  the  defendants.  If  the  de- 
fendants knew  that  the  representations 
made  by  them  in  the  paper  writing,  and 
otherwise,  as  In  evidence,  were  false,  its 
tbe  evidence— much  of  it— tended  to  prove, 
it  would  bo  most  unreasonable  to  infer 
that  they  intended  or  expected  the  same 
to  be  verified  or  scrutinized.  On  the  other 
hand,  In  view  of  parts  of  the  evidence,  the 
reasonable  and  just  Inference  would  be 
that  the  last  clause  of  the  paper  writing 
was  Inserted  to  simulate  great  fairness 
and  candor  on  the  part  .of  the  defendants, 
and  thus  the  more  successfully  entrap, 
deceive,  and  mislead  the  plaintiff,  a  man. 
as  the  evidence  tended  to  show,  not  famil- 
iar with  such  matters.   Such  view  of  the 
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evidence  would  be  strengthened  by  the 
fact  that  the  veriQcatifin  sasKeBted  was 
to  he  made  by  an  expert  book-keeper  at 
the  expense  of  the  plaintiff.  Shrewd  men 
of  experience  might  think  and  expect  that 
a  man  of  Bmall  experience,  after  each  flat- 
tering repreeentatlons,  woald  not  have 
encta  reriflcatlon  made  at  falB  own  cost. 
Hence  the  paper  writing,  Including  the 
lattt  clanse  of  It,  was  simply  evidence;  it 
did  not  conclude  the  plaintiff,  as  tne  court 
Intimated  it  did.  There  Is  therefore  error. 
The  Judgment  of  nonsuit  must  be  set 
aside,  and  the  case  disposed  of  according 
to  law.  To  that  end  let  this  opinion  be 
certified  to  tiie  aaperior  coort.  It  la  so  or- 
dered. 


Frxdbnheiu  et  ah  v.  Rohb  et  oLi 
(Swmme  Cowrt  of  Apptala  of  1%vfn1a.  .April 

90,  1891.) 

Coons  ov  ArPBAXA — jDRiennrriow  —  IxjimcnoN 
— Appointmbnt  or  Rbcbitsh. 
Coda  Vft.  f  S49S,  proridM  tbat  wbu  a  dr- 
eoU  or  corporation  conn  or  Jadge  thereof  ahall 
refiue  to  award  an  iDjaactloo,  a  copy  of  the  pro- 
ceedings in  court,  and  tbe  original  papers  pre- 
•entad  to  tbe  Judge  in  racation,  with  his  order 
of  reftual,  mav  be  presented  to  a  Judge  ol  the 
coort  of  appeals,  who  may  thereapon  award  an 
injunction.  In  art  action  to  let  aside  a  deed  of 
trust  an  order  was  granted  reetraining  the  trus- 
tee from  selling  tbe  goods  therein  conveyed. 
Upon  tbe  trial  the  order  was  dissolved,  and  the 
m-ayer  for  the  appointment  of  a  receiver  denied. 
Upon  tiie  following  day  a  Jodfce  of  tills  court, 
apon  the  original  bill,  and  withoat  notice  to  de- 
fendaote,  granted  the  injunction  and  appolnbnent 
of  a  receiver.  After  the  entry  of  this  order,  and 
in  the  abeeooe  of  coonsel  for  defendants,  a  jndg- 
meat  of  tbe  lower  court  granted  an  order  dtrecl- 
ing  the  sberill  toput  the  reoefver  In  poBsesslou 
of  the  property.  BeUL  Uiat  the  statute  confers 
no  authority  upon  a  Judge  of  the  coort  of  appeals 
to  reinstate  an  Injunction  order  that  has  been 
diuolved  on  tbe  merits  in"  the  lower  coort,  and 
both  orders  are  void.  lAor  and  BicBAiu>eos> 
JJ.,  dlseentlng. 

Appeal  From  ctaancei7  conrt  of  Rich- 
mond. 

Joa.  Cbriatiaa  and  B.  Y.  Cannon,  for  ap- 
pellanta.  Pollard  A  Sands,  for  aptKlleoi. 

Fadntleboy,  J.  The  petition  of  M.  S. 
Fredeolielm  and  Herman  Rosenberg,  trus 
tee  In  S'deed  of  trast  executed  by  thesald  M. 
S.  Fredeniielm  on  the  27th  day  of  April, 
Difi9,  complains  ol  an  order  ol  thechauL-ery 
court  of  the  city  of  Klcbmond,  entered  on 
tbe  15th  day  of  May,  1889,  and  tbe  order 
oftheiudgeot  tbat  court,  entered  on  the 
2Ist  day  of  May,  1N89,  In  a  chancery  suit 
pending  In  said  court,  in  which  Nathan 
Kobr,  Carl  Callman,  and  WiUiam  U.  Itob- 
srtson.  and  others,  creditors  of  M.  S.  Fre> 
drahrim,  are  complainants  and  M.  8.  Fre- 
dentacdm  and  othen  are  defendants.  Tbe 
bill  charges  that  Margaret  S.  Freden- 
helm,  being  indebted  to  the  complainants, 
with  intent  to  hinder,  delay,  and  defraud 
them  and  her  other  creditors,  on  the  27th 
ol  April,  Iffm,  made  a  deed  of  conveyance 
of  all  her  stock  In  trade  to  one  H.  Rosen- 
berg, which  deed  was  duly  recorded  In  the 
clerk's  office  of  the  chancery  court  of  the 
city  of  Richmond,  and  an  official  copy 
thereof  Is  filed  as  an  exhibit  with  the  bill, 
tbs  prayer  of  the  bill,  after  caUlns  for 

■Tte  dissenting  opinion,  seeua  B.  Bap.  306. 
T.13B.E.no.6 — 13 


V.  Rona  193 


answers  from  the  defendants,  fs  that  "the 
said  H.  Rosenberg,  trustee  as  aforesaid, 
Margaret  S.  Fredmhelm,  and  A.  Freden- 
heim,  her  husband,  acting  anagent  for  the 
said  trnatee,  may  be  enjoined  and  re- 
strained from  managing,  controlling,  or 
selling  the  stock  of  goods  lately  owned  by 
the  said  M.  8.  Fredenhelm,  at  her  store  at 
No.  lis  East  Broad  street,  Richmond, 
Va. ;  that  a  receiver  may  be  forthwith  ap- 
pointed by  the  court  to  take  charge  of  the 
said  stock  of  goods  and  tbe  other  proper- 
ty conTeyed  by  the  stdd  deed  of  April  27, 
1889,  and,  after  due  advertisement,  sell  the 
same  qpon  such  terms  as  may  be  pre- 
scribed by  the  conrt,  and  to  proceed  to 
collect,  without  delay,  the  notes  and  oth- 
er choees  in  action  conveyed  by  tbe  said 
deed;  tbat  the  decree  of  the  court  may  be 
entered  declaring  null  and  void  the  said 
deed  of  April  27,  1889,  and  directing  the 
payment  of  tbe  debts  due  your  orator 
from  tbe  proceeds  realised  from  the  sale, 
etc. ;  and  that  such  surplus  as  may  remain 
maybe  administered  under  and  by  direc- 
tion of  tbe  court,  through  a  receiver  to  be 
appointed  as  before  asked,"  etc.  This 
bill,  charging  fraud  and  coDasfon  of  fraud, 
and  prayingfor  an  injunction,  and  to  have 
tbe  deed  of  trast  of  April  27,  1889,  vacated 
for  fraud,  and  for  the  appointment  of  a 
receiver,  was  presented  to  Judge  Fits- 
HUQH  In  the  chancery  court  of  Richmond 
city  on  tbe  7tb  day  of  May,  1889,  who  on 
that  day  granted  an  injunction  according 
to  the  prayer  of  the  bill,  but  declared  In 
the  order  that  he  deemed  it  proper  that 
the  defendants  should  have  reasoQableno- 
tice  of  the  time  and  place  of  moving  for 
the  appointment  of  receiver  as  prayed  for 
In  the  bill,  and  an  opportunity  to  more  to 
dlBBolve  the  Injunction;  and  this  accord- 
ingly took  place.  After  this  Injunction 
bad  become  effectual,  tbe  defeudnnts  filed 
their  answers,  denying  and  putting  In  Is- 
sue all  the  material  allegations  of  the  bill. 
Tbe  case  came  on  to  be  heard  on  the  14tb 
day  of  May,  1889,  upon  tlie  bill  and  an- 
swers, and  sundry  affidavits  and  countetv- 
affldavlts,  upon  due  notice  and  motion  to 
dlstiolve,  before  Judge  Wellford,  sitting 
In  the  chancery  court  in  the  absence  of 
Judge  FiTzaroH.  who  had  left  the  city, 
and  was  fully  heard  upon  tbe  arguments 
of  counsel  upon  tbe  motion  to  dissolve  the 
Injunction  and  to  appoint  a  receiver,  and 
for  no  other  pitrpoee;  whereupon  a  decree 
was  entered  dissolving  tbe  injunction 
which  had  been  awarded  by  Judge  Fitz* 
HUGH  on  the  7th  of  May,  1S89,  and  ex- 
pressly denying  the  prayer  of  the  bill  for 
the  appointment  of  a  receiver,  but  requir- 
ing the  trustee,  H.  Rosenberg,  to  execute  a 
bund,  with  approved  security,  In  the  pen- 
alty of  910,000,for  the  security  of  the  fund, 
and  for  the  faithful  discharge  of  his  trust, 
which  bond  was  accordingly  promptly 
executed  by  the  said  trustee.  II  tbe  com- 
plainants In  the  bill  were  dissatisfied  or 
aggrieved  by  this  order  of  the  chancellor 
dissolving  the  injunction  and  denying  the 
prayer  of  the  bill  for  the  appointment  of 
a  receirer,  their  plain  remedy,  as  prescribed 
by  section  8454.  Code  1887,  was  by  ap- 
peal or  by  application  to  the  chuncelloi^ 
lor  a  rehearing  and  reinstatement  of  the 
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Inlanctlon  apon  notice  to  the  defendants, 
and  If  that  had  been  denied  they  could 
have  appealed  from  that  denial ;  but  they 
Deither  appealed  from  the  order  of  dissolu- 
tion, nor  did  they  apply  for  a  rehearing  or 
reinstatement,  but  cboee  to  present  the 
very  same  bill,  without  any  altera tlon 
or  new  matter,  and  without  notice  to  the 
defendants,  to  a  lodge  of  the  court  of  ap- 

Sealti,  who,  by  his  order  of  the  15th  of 
[ay,  1889,  addressed  to  the  clerk  of  the 
chancery  court  ot  the  city  of  Richmond, 
awarded  the  injunction  according  to  the 
prayer  of  the  bill,  which  had  been  dla- 
Bolved  the  day  before  by  the  chancellor  of 
that  court  npoD  fall  hearing  and  ar^ment 
on  the  merftB;  and,  on  the  motion  of  the 
complainants,  and  without  notice  to  the 
defendants,  and  in  their  absence,  and  in 
the  absence  of  their  counsel,  appointed 
one  S,  L.  Bloombene.  as  "  a  receiver  of  the 
chancery  court  of  tbe  city  ofBichmond, 
to  take  Into  his  possession  all  of  the  prop- 
erty mentioned  in  the  said  deed  of  the  27th 
of  April,  18l:j9,and  he  is  directed  to  take  an 
inventory  as  to  other  stock  of  goods  at 
Ho.  113  East  Broad  street,  and  proceed  to 
sell-  the  same  for  cash,  as  provided  by  the 
terms  of  the  said  deed,  for  and  daring  the 
period  of  sixty  days  from  the  date  ot  said 
deed."  After  this  order  had  been  given 
and  duly  entered  In  the  nrdeivbook  ot  the 
chancery  court  of  tbe  city  of  Bicbmond, 
the  complainant's  counsel  proceeded  to 
tbe  county  of  Fauquier,  where  Judge 
FiTZDUGH,  the  judge  of  thechancery  court, 
was  snjoumlng  with  a  sick  family;  and, 
without  notice  to  the  defendants  or  their 
counsel,  and  in  the  absence  of  their  coun- 
sel, obtained  Irom  Judge  Fitzhuqh  thefol- 
lowlug  order,  dated  May  21.  1880:  "It 
appearing  to  the  Judge  of  the  chancery 
court  of  tbe  city  of  Richmond,  In  vaca 
tion,  that  Sol.  I>.  Bloomberg,  who  has 
been  duly  appointed  and  duly  qualified 
as  receiver  In  tbiscanse,  has  made  applica- 
tion to  Herman  Rosenberg,  trustee  In  the 
deed  nf  trust  from  M.  S.  Fredenhelm  to 
him,  bearing  date  April  27, 1S8U,  tor  pos- 
aessiun  of  the  store,  and  stock  ut  goods 
therein,  situated  at  ITS  East  Broad  street, 
in  the  city  ot  Richmond,  and  that  said 
Rosenberg,  trustee,  has  retused  to  give 
possession  of  the  said  store,  and  to  turn 
over  the  said  stock  of  goods  therein  to 
tbe  said  Bluombei^  as  such  receiver,  in 
accordance  with  tbe  order  herein  entered, 
it  Is  tfaerefure  ordered  by  the  said  Judge  In 
vacation  that  the  sheriD  of  this  city  do 
forthwith  proceed  to  put  the  said  S.  L. 
Bloomberg,  receiver  as  aforesaid.  In  pos- 
session of  the  said  store  and  stock  of 
goods  situated  at  113  East  Broad  street, 
in  the  city  of  Richmond,  and  lately  occu- 
pte<1  by  M.  H.  Fredenhelm  as  a  millinery 
establishment.  Edwabd  H.  Fitzhuoh, 
Judge  of  Said  Court. "  From  these  orders 
of  the  chancery  court  of  the  city  of  Rich- 
mond the  case  Is  here  upon  appeal. 

The  Jurisdiction  of  the  supreme  court  of 
appeals  and  of  the  Judges  thereof  Is  fixed 
by  the  constitution  and  statute  law  of 
Virginia.  The  second  section  ot  the  sixth 
article  of  the  constitution  of  the  state  pro- 
vides that  the  supreme  court  irf  appeals 
«hall  have  aopella  te  Jurisdiction  only,  ex- 
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cept  in  cases  ot  habeas  corpuB,maiidamm, 
and  prohibition ;  and  the  statute  (section 
ai38,  Code  1887.)  under  which  the  order  of 
May  15, 1SS9,  awarding  the  Injunction  and 
appointing  a   receiver,  according  to  tlte 
prayer  of  the  bill  In  this  case,  was  con* 
fessedly  made.  Is  as  follows:  "Whenacii^ 
cult  or  corporation  court,  or  a  Judge  there* 
of,  shall  refuse  to  award  an  Injunction,  a 
cnpy  ot  the  proceedings  In  court  and  the 
original  papers  presented  to  the  Judge  in 
vacation,  with  his  order  ot  refusal,  may 
be  presented  to  a  Judge  of  the  court  ot  ap- 
peals, who  may  thereupon  award  an  in- 
junction." This  statute  confers  no  orig- 
inal Jurisdiction  upon  one  of  the  Judges  of 
this  court  to  award  an  Injunction,  except 
in  the  case  where  the  application  has  been 
made  first  to  a  Judge  of  an  Inferior  court, 
either  In  term  or  in  vacation,  and  has  been 
refused.   Bee  the  cases  of  Mayo  v.  Haines, 
2  Munf.  423;  Webster  v.  Couch,  6  Rand. 
(Va.)  619;  tiiltlam  t.  Allen,  1  Rand.  (Ta.> 
415.  In  these  cases  this  court  has  held 
that  the  court  ot  appeals  itself,  sitting  la 
banc,  has  no  power  to  award  an  Injunc- 
tion that  has  been  refused  by  a  Judge  or 
court  below,  although  a  single  Judge  of 
tbe  court  of  appeals  might,  underthe  stat- 
ute, exercise  the  power;  but  that,  where- 
an  Injunction  had  been  awarded   by  a 
conrt  below,  and  had  been  (as  In  the  case- 
under  review)  dissolved  upon  tbe  merits, 
neither  this  court,  nor  any  one  Judge 
thereof,  could  grant  a  new  injunction,  or 
reinstate  tbe  dissolved  Injunction,  upon 
the  case  made  by  tbe  bill.   In  the  case  un- 
der review  we  have  the  order  of  May  15, 
1889,  awarding  an  Injunction  and  appoint- 
ing a  receiver,  made  by  a  Judge  of  tbe 
court  of  appeals,  and  directed  by  law  to 
be  entered  as  tbe  ordu*  of  the  same  chan- 
cellor who  had  tbe  day  b^ore  dissolved 
the  very  same  injunction,  and  denied  the 
prayer  of  the  same  bill  for  the  appoint- 
ment ot  a  receiver,  upon  a  full  hearing  of 
the  whole  case  presented  by  the  bill,  an- 
Bwera,  proofs,  argument,  and  notice  of  all 
the  parties  to  the  cause.    This  action  o\ 
the  chancery  conrt.  In  dissolving  the  .in- 
junction and  denying  tbe  pra,ver  ol  the  hilt 
for  tbe  appointment  of  a  receiver,  waa  re- 
viewable by  appeal,  under  section  3454  ot 
the  Code  of  1887;  buton  the  cnsepreHented 
there  was  no  power  lnthiscourt,or  in  one 
of  Its  JudgM,  to  appoint  a  receiver  tor  the 
chancery  court  of  the  city  ot  Rlnhmund. 
and  especially,  as  In  this  case,  without 
any  notice  to  the  defendants.  It  la  of  tbe 
very  esHence  oT  a  motljn  for  the  appoint- 
ment ot  a  rei-eiver.  even  by  the  court  l>e- 
low,  that  notice  shall  be  given  to  the  de- 
fendants of  the  time  and  place  of  the  ap- 
plication; and  It  Is  only  In  an  extreme 
case — such  that  the  exigency  ot  tbe  danger 
would  be  fatal~that  a  receiver  can  be 
Justly  appointed,  even  in  and  by  the  conrt 
In  which  the  cause  is  pending,  witbont 
reasonable  notice  to  the  defendants.  See 
High,  Rec.  p.  75.  §  111,  and  pp.  24,  25;  and 
Kerr,  Rec.  pp.  147-149;  and  the  cases  of 
B[8son  V.  Curry,  85  Iowa,  72;  French  v. 
Glfford ,  80  Iowa ,  148 ;  Rogers  v.  Dougliert v, 
20  Ga.  271 ;  People  v.  Norton,  1  Paige,  17; 
Triebert  v.  Burgess,  11  Md.  463;  Voshell  v. 
Heaton,2fl  Ud.  88;  Gibson  r.  Martin,  S- 
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Paige.  4S1;  Sandford  t.  Sinclair,  Id.  878; 
TlmiDpaeD  t.  Dilflenderter,  1  Md.  Ch.  489, 
49U;  Verplaocfc  v.  luHurance  Co.,  2  Paige. 
4S0.  Id  the  caen  of  Barry  v.  Brlfcgs.  22 
Hlch.  301,  Cahpbicll,  C.  .J.,  says:  "The 
effect  of  this  order  (appofntloK  a  receiver) 
|8  to  diveet  the  entire  l^al  estate  of  the 
defendant  In  property  over  which  he  had 
theexclaslve  control  and  exclusive  title. 

•  •  *  The  order  dirests  the  whole  Uody 
of  the  property,  and  puts  its  manaeement, 
a*  well  as  ownership,  in  other  hands. 

*  *  *  An  adjadleatlon  which  prodacee 
f-Qcb  Important  eOMts,  and  which  actually 
transrers  the  entire  estate  from  the  defend- 
ant. Is,  to  all  Intents  and  purposes,  a  de- 
rive, as  far  as  it  goes.   *  *  *  It  would 
be  a  very  sinf^alar  thing  If  a  court  could, 
by  anttfripatlng  the  date  of  a  decree  which 
would  be  appealable,  produce  all  the  con- 
sequeuoes  of  a  decree,  and  yet  deprive  the 
party  of  bis  right  to  review.  The  statute 
regulating  appeals  has  regard  to  the 
rlKhts  of  parties,  and  not  to  senseless 
formnlltles."    This  court  has  been  em- 
phatic in  denunciation  of  decrees  or  orders 
entered  ex  purte^  and  without  hearing  the 
parties  affected  and  Interested  by  such  de- 
crees or  orders.  See  Underwood  t.  Mc- 
Veigh, 23  Grat.  418.  The  facts  of  this  case 
farolsh  a  notable  Illustration  of  the  wis- 
dom of  the  well-settled  policy  of  the  law 
which  sets  Its  face  sternly  and  conBtant- 
ly  against  all  orders.  Judgments,  or  de- 
crees pronounced  ex  pHfie,  and  without 
opportnnity  of  defense;  and.  even  had  the 
power  to  make  the  orders  appealed  from 
obtained  under  the  eonstltotion  and  law 
ol  tin  state,  no  case  Is  made  by  the  plead- 
ings and  the  proofs  In  the  cause  for  the 
appolQtmeot  of  a  receiver.  A  bond,  with 
approved  security  In  the  penalty  of  flO.OOU, 
<the  same  amount  reijulred  of  the  receiver 
appointed.)  was  required  to  be  given,  and 
was  instantly  given,  by  the  trastee,  and 
accepted  by  tbecourt,tor  the  preservation 
of  the  fund,  and  a  large  nnmber  of  the 
leading  roeRhants  of  the  dty  of  Richmond 
eertifled  that  the  trastee  named  In  the 
deed  was,  from  his  knowledge  of  the  buMl- 
nrea  and  hia  character,  peculiarly  qnallfted 
to  execute  the  trust  for  which  he  had  been 
specially  selected.  The  orders  appealed 
from,  that  of  May  Ifi,  1889.  awarding  the 
Injnnctlon  and  appointing  a  receiver  for 
the  chancery  court  of  the  city  of  Rich- 
mond, is  ultn  viTva  and  void;  and  the  or- 
der of  May  21,  3889,  ordering  the  sheriff  of 
Rlebmond  city  to  put  the  receiver,  eS.  L. 
Bloomberg,  In  poseeeslon  of  the  store  and 
stock  of  goods  of  the  defendant  at  No.  118 
East  Broad  street,  is  erroneous,  without 
antboilty  of  law.  and  void ;  and  the  Judg- 
ment of  this  court  Is  to  reverse  and  annul 
botti  of  the  aforesaid  orders,  with  costs  to 
the  defendants,  and  to  remand  the  case, 
with  directions  to  the  chancery  court  of 
the  city  of  Richmond  to  restore  the  trus- 
tee, Rosenberg,  to  the  possession  of  the 
store  and  stock  of  goods  to  which  he  was 
entitled  under  the  deed  of  trust  of  April  27, 
1889,  and  to  tbd  administration  of  the 
trust,  and  tor  snch  farther  proceedings  as 
shall  be  necessary  in  tbe  premises  Jadg- 
ment  revmed. 

Latx  aad  Bkoakdsoh,  JJ.,  dissenting. 
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Wbitbhbad  v.  BiunLBT  et  al. 

CSupreme  Court  of  Appeals  of  Viroinia.  April 

28,  isn.) 

JUDIOUL  SaLW— DOTT  or  PtJBOHABBBS— IHVAUD 

FA.Tianns— Aoiiov  to  Bsbsu.— Pabtih — In- 

TSBLOODTOBT  DSOKaS. 

1.  Where  tbe  parshase  money  at  a  Indioial 
sale  is  paid  to  a  commissioner,  who  has  niled  to 
give  bood,  as  required  by  the  decree,  and  alM 
by  Code  Va.  %  8897,  such  payment  is  invalid,  and 
does  not  discha^e  tbe  purobaaer. 

8.  Code  Va.  1 2609,  provides  lliat  the  dnndt 
court  may,  on  the  applioatlon  of  a  gaardiao, 
order  the  sale  of  an  infant's  real  estate,  whea 
it  shall  be  neceesary  fur  his  proper  maintenance 
and  education,  and  may  also,  from  time  to  time, 
make  such  decrees  as  are  proper  to  secure  the 
due  expenditure  of  the  proceeds.  Held,  that 
such  authority  must  be  given  before,  and  not 
after,  such  expenditures  are  made;  and  there- 
fore, when  a  guardian,  without  first  obtaining 
an  order  for  that  porpMO,  makes  audi  expendi- 
tures, the  court  has  no  authority  afterwards  to 
ratify  the  same. 

8.  A  decree,  approving  ttie  aoooants  of  a 
guardian,  but  failing  to  direct  how  certain  mon- 
eys in  bank  are  to  he  disposed  of,  and  how  oosts 
thereafter  accruing  are  to  be  provided  ftw,  la  not 
final,  but  interlocutory. 

i.  Where  the  purchase  mon^,  under  an  ordar 
direcUne  the  saleof  aninfaoVsreal  eatata,  Is  paid 
to  an  unbonded  oonunissloner,  who,  without  pre- 
vious sanction  of  the  court,  pays  the  same  to  the 
Infant's  Kuardlan,  and  a  petition  is  then  flletd 
against  the  purchasers  to  show  cause  why  the 
property  should  not  be  resold,  and  alleging  the 
guardian's  insolvency,  an  objection  that  tHe 
remedy  against  tbe  guardian  ana  his  sureties  was 
not  first  exhausted  oomes  too  late  when  made  for 
the  first  time  In  the  appellate  court 

5.  Where,  In  suob  a  case,  tbe  entire  purohaae 
money  was  paid  to  one  of  two  commlMioners,  it 
was  not  neouaary  to  prooeed  against  the  other, 
who  received  do  part  of  the  fond,  and  was  there- 
fore not  liable. 

8.  Where  payments  of  purchase  money  at  a  Jo- 
dicial  sale  are  void,  because  made  to  an  unbonded 
oommissloner,  proceedings  against  the  pur- 
chasers to  show  cause  why  the  property  should 
not  be  resold  are  not  within  Code  Va.  |  8426, 
which  declares  that  tbe  purchaser's  title  at  a  sale 
made  under  a  decree  six  months  after  the  date 
thereof,  and  confirmed,  shall  not  be  affected  by  a 
anbsoquent  reversal;  unce  the  objectof  suoh[wo- 
ceedings  Is  not  to  set  aaide  the  aale,  but  to  cnn- 
pel  the  porcliaaen  to  ccmiply  with  their  reject- 
Ive  cmtraota. 

Appeal  from  a  decree  of  the  elrcnlt  court 
of  Henrico  county,  rendered  on  the  12th  of 
July,  1889,  In  aauit  in  equity,  wherein  Will- 
iam Bradley  was  plaintiff  and  Ellen  Briggs 
and  others  were  defendants,  commenced 
in  tbe  circuit  court  ol  Chesterfield  in  1874, 
and  afterwards  removed  to  the  first-men- 
tioned conrt.  The  bill  was  filed  by  Brad- 
ley, as  guardian  of  his  three  infant  chil- 
dren, alleging  that  tbey  were  seised  in  fee 
of  certain  real  estate  situate  in  Manches- 
ter, the  Income  from  which  was  inade- 
quate tor  their  maintenance  and  educa- 
tion ;  that  their  Interests  would  be  pro* 
moted  by  a  sale  of  tbe  property,  and  an 
Inveetmeut  of  tbe  proceeds  in  desirable  In- 
terest-bearing stocks,  and  praying  that  a 
sale  be  ordered.  A  guardian  aa  litem  was 
appointed  for  tbe  Infant  defendants,  wtao 
answered,  admitting  the  allegations  of  the 
bill,  and  submitting  tbe  interests  of  tbe 
Infants  to  tbe  protection  of  the  court. 
Bepoidtions  were  taken,  and  a  sale  was 
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ordered  by  a  decree  entered  on  the  20th 
ot  Febrnury,  1874.  The  decree  appointed 
A.  C.  Attkiasun  and  Socrates  Brooks  com- 
miBsiooera  of  sale,  and  directed  that  be- 
fore they,  or  either  of  theio,  should  receive 
any  money  under  the  decree,  bond  should 
be  given  In  a  penalty  of  ¥6,000,  condi- 
tioned US  tfaelaw  directs.  It  appears  that 
there  were  tvro  sales,— one  In  September, 
1S74,  the  other  in  Norember,  1976.  At  the 
first,  at  which  several  lots  were  sold,  the 
two  commissioners  acted  Jointly.  At  the 
second,  at  which  the  residue  of  the  prop- 
erty was  sold,  Brooks  acted  alone,  and  to 
him  alone  the  whole  purchase  money  for 
all  the  property  sold  at  both  sales  was 
paid  by  the  purchasers,  althoagfa  no  bond 
had  been  executed  by  either  of  thecommis- 
Bloners.  The  sales  were  duly  conSrmed. 
It  also  appears  thai  all  the  money  received 
by  Brooks,  after  payiugcertain costs,  was 
paid  over  by  him  to  the  guardian,  except 
the  som  of  f 70.26,  for  which  he  never  ao> 
counted.  He  afterwards  died  insolvent. 
The  money  thus  received  by  the  guardian 
was,  without  the  prevlons  sanction  of  the 
court,  expended  by  him  In  the  mainte- 
nance of  his  wards,  which  expenditures 
weresnbsequentlyratlfied  by  the  court,  by 
a  decree  entered  on  the  11th  day  of  May, 
1881.  Nothing  further  was  done  In  the 
cause  until  the  8d  of  December,  1888,  when 
the  eldest  ot  the  wards,  having  attained 
bis  majority,  filed  his  petition,  alleging 
that  the  payments  by  the  purchasers  were 
void,  inasmuch  as  they  were  made  to 
Brooks,  who  never  executed  a  bond  as 
commissioner, and  thatthepaymentof  the 
money  by  Brooks  to  the  guardian  was 
also  without  authority,  there  being  no  de- 
cree authorizing  such  payment.  It  was 
also  alleged  that  the  expenditures  by  the 
guardian  were  Illegal,  and  that  the  subse- 
quent decree  ratifying  them  was  without 
any  legal  effect.  And  the  prayer  ot  the 
petition  was  that  the  purchasera  named 
therein  be  summoned  to  show  cause  why 
they  should  not  be  required  to  pay  Into 
court  the  amount  of  their  respective  pur- 
chases, or  else  have  the  property  resold. 
Bulea  were  accordingly  Issued,  to  which 
the  purchasers  appeared  and  severally  an- 
swered. Insisting  that  the  payments  to 
Brooks  were  valid,  and,  moreover,  that  all 
the  matters  sought  to  be  put  in  contro- 
TerRy  by  the  petition  had  been  finally  ad- 
judicated and  settled  by  the  decree  of  May 
II,  1881.  The  circuit  court  granted  the 
prayer  of  the  petition  by  the  decree  com- 
plained of,  crediting  each  ot  the  respond- 
ents, however,  with  his  proportionate 
share  of  the  moneys  which  had  been  used 
in  the  payment  of  coats.  From  this  de- 
cree B.  S.  Whitehead,  one  of  the  purchas- 
ers, applied  (or  an  appeal,  which  was 
allowed.  Code  Ta.  g  2609,  provides  that 
the  circuit  or  chancery  courts  may,  on  the 
application  of  a  guardian,  order  the  sale 
ot  an  infant's  real  estate,  when  It  shall  be 
made  to  appear  to  the  satisfaction  of  the 
court  that  such  sale  is  necessary  for  the 
Infant's  proi)er  maintenance  and  educa- 
tion ;  and  may  also,  from  time  to  time, 
make  such  orders  and  decrees  as  are  prop- 
er to  secure  the  doe  application  ot  the 
proceeds. 

M.  M.  GWiua  aDd  SutoL  D,  DMriea,  tot 


appellant.  B,  B.  Naab  and  J.  M.  Ongoijr, 
for  appellees. 

Lrwis,  P,  1.  It  la  clear,  upon  wsU-set- 
tied  principles,  that  payment  ot  the  pur- 
chase money  to  Commlsaloner  Brooks  was 
Invalid.  This  court  has  repeatedly  held 
that  an  unbonded  commissioner,  guacom. 
misaloner,  has  no  authority  to  collect  the 
purchase  money  fur  property  which  he  Ib 
directed  to  sell,  and  that  payment  to  such 
a  commissioner  does  not  discharge  the 
purchaser.  In  the  present  caae  not  ool? 
did  the  decree  of  sale  provide  that  no  mon- 
ey under  it  should  be  collected  by  the  com- 
missioners, or  eltherof  them,  without  first 
giving  bond,  but  the  statute  XtatU  pro- 
Tided,  as  It  does  now,  that  "no  speelai 
commissioner  appointed  by  a  court  shall 
receive  money  under  a  decree  or  order  un- 
til he  gives  bond  before  the  said  conrt  or 
its  clerk.-  Code  1873,  c.  174,  S  1;  Code 
1887,  S  Xi97.  It  was  therefore  Incumbent 
on  the  purchasers,  belore  paying  the  mon- 
ey to  Brooks,  to  have  Inquired  whether 
these  requirements  ot  the  decreeand  of  the 
statute  had  been  complied  with, and, inas- 
much as  they  were  not  complied  with, 
payment  to  him  was  unanthorlied  and 
Invalid.  Hess  v.  Rader,  36  Grat.  746; 
Lloyd  V.  Erwin.  29  Grat.  598;  Tyler  v, 
Toms,  75  Ta.  116;  Woods  v.  Ellis.  86  Va. 
471,  7  B.  E.  Bep.  852.  There  Is.  Indeed,  a 
recent  statute  which  protects  a  purchaser 
who  makes  payment  to  a  commissioner 
when  there  has  been  a  certificate  of  the 
clerk,  published  with  the  advertisement  of 
sale  or  renting,  that  such  commissioner 
has  given  the  required  bond,  whether.  In 
point  of  fact,  he  has  done  so  or  not,  and 
which  makes  the  clerk  and  his  sureties  lia- 
ble for  a  false  certidcate  to  any  pemon  In- 
jured thereby.  But  that  statute  bas  no 
bearing  on  the  presoat  case.  Acts  1883-91, 
p.  213;  Code,  §  33.99. 

2.  Nor  was  there  any  decree  directing  or 
authorizing  the  money  to  be  paid  over  by 
Brooks  to  the  guardian,  and,  although 
there  was  a  decree  after  the  money  bad  i 
been  expended  by  the  guardian,  ratifying  i 
his  expenditures,  yet,  so  far  as  the  eorpat  \ 
of  the  fund  was  concerned,  there  was  no 
authority  in  the  conrt  to  validate  such  ex-  i 
pendlture.   The  Jurlsdietlon  of  the  circuit  j 
courts  of  the  commonwealth  to  aathorlxe 
the  application  ot  the  principal  of  the  pro- 
ceeds of  lufantB*  real  estate  to  their  main- 
tenance and  education  Is  altogether  stat- 
utory, and.  according  to  the  statate, 
which,  as  this  court  has  said,  must  be 
strictly  construed,  such  anthorlty  must  be 
given,  if  at  all,  before,  and  not  after,  the  | 
expenditure  is  made.   Code  1873.  c.  123,  i  I 
13:  Code  1887,  §  2609;  Einker  v.  Streit-.  33 
Grat.  663;  Gayle  t.  Hayes,  79  Ya.  &42; 
CnmmIngT.81mpson,(Va.)  1 S.  E.  Bep.  657. 
In  the  present  case.  It  Is  true,  a  petttloa  , 
was  filed  by  the  guardian  at  the  October 
term,  1874,  asking  authority  to  expend  a 
portion  of  the  principal  of  the  fund  for 
the  maintenance   and  education   of  his 
wards;  but  no  other  action  appears  to 
have  l>een   taken  on  the   petition  than 
merely  to  refer  It  to  a  commissioner  tor 
inquiry  and  report.  At  all  events,  then 
was  no  approval  ot  bis  expenditures  antU 
after  they  bad  been  made,— too  lalo  to 
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give  validity  rither  to  the  expenditure  of 
the  principal,  or  to  the  action  of  the  com- 
mlsBloiier  In  tnmlnK  over  the  land  to  the 
^ardlan. 

3.  It  te  contended,  however,  that  the  de- 
cree of  May  11,1881,  was  a  final  decree, 
and  la  not  DOwaBsallable  by  a  simple  peti- 
tion for  rules  aKalnst  the  pnrchaserB  to 
show  caase  why  the  property  shonld  not 
be  resold.  But  this  is  a  mistaken  view. 
That  decree  nndnnbtedly  settled  the  prin- 
ciples of  the  caase,  bat  did  not  finally  dts- 
puaecvflt.  It  approved  the  accounts  of 
the  fniardlan,  and  directed,  among  other 
thiosB,  that  certain  moneys  be  deposited 
Id  bank,  bnt  made  no  disposition  of  the 
fund,  which  could  be  withdrawn,  after  be- 
ins:  deposited,  only  on  the  order  of  the 
conrt,  thoB  leaving  something  further  in 
thecanse  to  be  done  by  theeourt;  and  It 
only  partially  provided  for  the  payment 
of  roets,— that  to  to  aay.  It  directed  bow 
costH  up  to  the  date  of  the  decree  ahontd 
be  paid,  leaving  the  matter  of  costs  there- 
a[t<>r  to  be  Incurred  unprovided  for.  The 
decree  was,  therefore,  not  final,  but  Inter- 
locutory. Bawllngrs  v.  itawllngs,  75  Va. 
76:  Noel'e  Adm'r  v.  Noel's  Adm'r,  86  Va. 
109.  9  S.  E.  Bep.  684. 

4.  Another  point  made  by  the  appellant 
la  that  the  remedy  against  the  guardian 
and  bis  aoretlea  oaght  to  have  been  ez- 
haneted  before  proceeding  against  thepar- 
cbaaera,  and  Jjee  v.  Swepson,  76  Va.  17^1,  Is 
relied  npon  In  support  of  this  position. 
Bnt  a  Bufitclent  answer  to  this  is  that  no 
anch  objection  was  made  in  the  court  be- 
low, and  It  to  too  late  now  to  raise  It 
for  the  flrat  time  In  the  appellate  court. 
Besldea,  the  record  shows  that  the  guard- 
Ian  fa  tnaolvent,  and  it  was  not  necessary 
to  proceed  In  the  first  Instance  against  his 
BuretieB,  (who  are  not  before  the  court 
as  partlee  to  the  suit,)  even  If,  under  the 
ctreamatanees,  they  are  liable  at  all,  ae  to 
which  we  express  no  opinion. 

5.  Nor  was  it  neeesaaiT  to  proceed 
agalDBt  Oommlaiiniier  Attktoaon;  for  be 
recel  ved  no  part  of  the  fund  to  which  the 
present  controversy  r^tea,  and  to  not  lia- 
ble In  tbls  proceeding. 

6.  LaBtly,  there  was  no  error  In  proceed- 
ing against  the  purchasers  by  rule  to 
Bbow  cause,  all  of  whom,  except  the  appel- 
lant, bave  acquiesced  In  the  decree  ap- 
pealed from.  The  purchase  money  having 
been  collected  by  Brooka  without  autbori- 
tT>  the  result  to  the  same,  so  far  as  this 
appeal  to  concerned,  as  if  the  money  had 
bf-en  paid  to  a  stranger,  or  not  at  all. 
The  cam  diners  from  Thomson  v.  Brooke, 
76  Va.  100. for  in  that  case  tfaecommieslon- 
er  WM  the  counsel  of  the  parties  entitled 
to  the  money,  and,  at  their  solicitation, 
tbe  money  was  collected.  Hence  it  was 
htM  that  the  purchaser,  having  paid  the 
money  Into  a  hand  legally  entitled  to  re- 
ceive It,  i.  e.,  to  the  counsel  of  the  partlee, 
was  not  responsible,  the  ease  being  analo- 
KOiu  In  principle  to  Dixon  v.  McCae,  21 
Orat.  378.  The  purchasers,  then,  In  the 
prenent  ease,  btAng  In  delault,  they  were 
rompellable  to  complete  their  respective 
parcbasea  by  a  rule  upon  each  to  show 
caase  why  the  property  ebould  not  be  re- 
sold. And  Id  BDch  a  case,  when  a  resale  la 
ordered,  the  forowr  sato  to  not  set  asld^ 


OF  ATLANTA.  197 


butthe  property  Is  sold  as  the  property  of 
the  purchaser.  If  It  brings  more  than  the 
debt,  he  is  entitled  to  the  surplus;  II  less, 
he  Is  respuntiible  foi*  the  deficiency.  Tyler 
V.  Toms,  75  Va.  116;  Insurance  Co.  v.  Cot- 
trell,  86  Va.8S7,9  a  E.  Rep.132.  So  that 
the  case  Is  not  within  the  statute  Invoked 
by  the  appellant,  which  declare  that  the 
title  of  a  purchaser  at  a  sale  made  nnder 
a  decree  six  months  after  the  date  of  the 
decree,  and  confirmed,  shall  not  be  a(fect> 
ed  by  a  subsequent  reversal  of  the  decree, 
although  theremay  be  a  restttatlon  of  the 
proceeds  of  fiale  to  those  entitled.  Code, 
§  8425.  Here  the  object  Is,  not  to  set  aside 
the  decree  of  sale,  or  the  sales  made  under 
It,  but  to  compel  the  porchaserH,  by  the 
process  of  the  court,  to  comply  with  their 
respective  contracts.  We  are  of  opinion 
that  there  is  no  error  In  the  decree,  and 
that  the  same  must  be  affirmed. 


'  Sfbatberrt  t.  Cttt  of  Atlanta. 
(SuprsTM  Court  of  Qeoryta.  April  ao,  1891. ) 
IHTOxiOATiira  Li^obb—  Lioinsb  —  Bavooatiok. 

1.  Under  the  charter  of  the  city  of  Atlanta, 
(Acts  Ga.  1874,  p.  132,  S  27,)  conferring  on  the 
mayor  and  council  "Inli  power  and  auUiority  to 
regulate  the  retail  of  ardent  spirits, "  and,  "at 
their  discretion,  to  issue  license  to  retail  or  to 
wittihold  the  same,"  they  bave  authority  to  pass 
an  ordinance  that  conviction  of  violation  of  the 
state  statute  prohibiting  the  sale  ol  liquor  to  a 
minor  shall  work  an  immediate  revocation  of  the 
license. 

a.  The  license,  being  a  mere  privilege  to  carry 
on  the  boslneas  subject  to  the  will  of  the  grantor, 
and  not  a  ocntraot.  Is  not  property,  ana  sach  a 
forfeiture  does  not  deprive  the  licensee  of  his 
property  withoat  due  process  of  Ian. 

8.  Where  the  license  Itself  contains  the  con- 
ditions of  forfeitare  as  prescribed  by  the  (wdi- 
nance,  the  licensee,  who  has  been  eo&vioted  of 
selling  liquor  to  a  minco'.  Is  not  entitled  to  any 
uotloe  of  the  forfeiture  ta  hto  license^ 

Error  from  BDfMTlor  court,  Fulton  coun- 
ty;  M.  J.  Clabkk,  Judge. 

Arnold  A  Arnold,  for  plaintiff  In  error. 
J.  B.  Goodwin  and  J.  A.  AnderBon,  for  de- 
fendant in  error. 

SiUHONS,  J.  The  charter  of  the  city  uf 
Atlanta  provides  that  "the  mayor  and 
general  council  shall  have  full  power  and 
authority  to  pass  all  by-laws  and  ordi- 
nances for  the  prevention  and  punishment 
of  disorderly  conduct,  and  conduct  liable 
to  disturb  the  peace  and  tranquillity  of 
any  citiaen  or cltiiena  thereof;  and  every 
other  by-law,  r^ulatlon,  and  ordinance 
that  may  set^m  to  them  proper  for  the 
security,  for  the  peace,  health,  order,  and 
good  govemment.of  saidclty. "  Actsl874, 
p.  119,  §  15.  The  charter  also  prorldes 
that  the  mayor  and  general  council  "shall 
have  full  power  and  authority  to  regulate 
the  retail  of  ardent  spirits  within  the  cor- 
porate limits  of  said  city,  and,  at  their 
discretion,  to  Issue  license  to  retail  or  to 
withhold  the  same,  and  to  fix  the  price  to 
be  paid  for  license  at  any  sum  they  may 
think  proper,  not  exceeding  two  thou- 
sand dollerB."  Id.  p.  122,  S  27.  Under 
theee  pruvlslouB  of  the  charter,  the  mayor 
and  general  council  passed  an  ortllnance 
prescribing  the  manner  of  toeulng  llcensea 
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Cor  the  retail  ot  Uqaora,  tlie  Itmlta  or 
BtreetBln  which  UceDses  might  begranted, 
and  the  maaner  ot  keeping  places  licensed 
for  this  purpose,  etc.  The  foarteenth  sec- 
tion ot  the  ordinance  provided  bb  lollows: 
"The  mayor  and  general  council  shall  for- 
feit the  license  of  any  dealer  ot  either  spir- 
ituous or  lager-beer  or  malt  liquors,  whose 
place  becomes  a  nnisance  by  disorder, 
threat,  or  otherwise.  The  conviction  in  a 
state  court  ol  any  person  licensed  to  re- 
tali  spltituuns  or  malt  Ilqaors,  for  the 
violation  of  the  state  statute  In  relation 
to  the  sale  of  ardent  spirits  to  a  minor  or 
a  person  already  Intoxicated,  or  the  ron- 
rJctton  ot  a  retailer  before  the  recorder's 
court  for  the  rtolatloa  of  any  of  the  pro- 
visions of  this  ordinance,  shall  work  an 
immediate  revocation  of  the  llcenseof  such 
person ;  and  for  any  further  exercise  of  the 
privilege  granted  by  such  Itrense  he  shall 
be  punished  as  one  retailing  without 
license."  Under  this  ordlnanfe,  Spray- 
berry,  the  plalntllTIn  error.applled  for  and 
obtained  a  license  to  retail  ardent  nplrlts 
in  the  city  of  Atlanta.  The  license  con- 
tained a  claase  reciting  that  It  was  "sub* 
Ject  to  be  revoked  whenever  the  ordinances 
of  the  city  or  the  laws  of  the  state  of 
Georgia  are  violated  by  the  holder  of  this 
license."  Subsequently  be  was  convicted 
Jn  the  superior  court  of  Fulton  county  of 
the  oRense  of  selling  liquor  to  a  minor. 
After  this  conviction  he  continued  the  sale 
ot  llqnoi's,  and  he  was  aummimed  to  ap- 
pear before  the  recorder's  court,  and  an- 
swer to  the  charge  of  retailing  spirituous 
and  malt  liquors  without  license  from  the 
mayorand  general  council.  He  appeared, 
and  In  answer  to  the  chnrge  exhibited  the 
license  he  had  obtained  from  the  mayor 
and  general  council,  and  claimed  that  he 
was  not  guilty.  The  recorder  held  that, 
upon  his  conviction  in  the  superior  court 
for  the  offense  of  selling  liquor  to  a  minor, 
his  license,  nnder  the  above  section  of  the 
ordinance,  was  revoked,  and  that  he  was 
guilty  nf  the  offense  charged;  and  a  flue  of 
flOO  was  imposed  upon  him,  with  the  al- 
ternative that,  upon  his  failure  to  pay  the 
fine,  he  be  put  to  labor  for  30  days  upon 
the  public  works.  He  thereupon  sued  out 
a  writ  of  eerUorari  to  the  superior  coart, 
alleging  as  error  that  the  Judgment  was 
contrary  to  law  and  the  evidence;  that 
the  proper  authorities  had  not  revoked 
his  license,  and  that  no  court  of  compe- 
tent jurlsdi'rtlon  had  adjudged  the  same  to 
be  forfeited;  that  the  section  of  the  ordi- 
nance in  question  was  Invalid  and  ultra 
vires,  BB  punlshiog  a  crime  byfortetture; 
that  he  could  not  be  punished  for  retailing 
wltboat  license  until  his  license  had  been 
revoked  in  a  proceeding  for  that  pnrpose 
before  some  competent  tribunal ;  that  the 
city  ot  Atlanta  bad  no  power  to  punish 
offenders  by  forfeiture  of  property  orother- 
wlse;  that  the  plea  of  guilty  and  the  sen- 
tence of  the  superior  coart  were  not  final, 
bat  were  subject  to  be  set  aside  and  an- 
nailed,  and  that  amotion  for  that  purpose 
was  undisposed  of;  and  that  the  city  of 
Atlanta  had  no  power  to  pass  an  onll- 
nance  for  the  punishment  of  persons  retail- 
ing liquors  without  license,  the  statutes 
of  the  state  having  exhausted  the  subject. 
tTpon  the  hearing  of  the  case  In  the  aape- 


rior  court  the  certiorari  was  ovorated, 
aod  Sprayberry  excepted. 
It  was  Insisted  before  aa  by  coanael  for 

tbe  plaintiff  In  error  that  the  mayor  and 
general  council  had  no  power,  under  the 
charter.to  paas  tfaeordinance Inqneetion; 
that  the  effect  ot  tbe  ordinance  was  to  re- 
voke the  llcenHe.  which  could  not  be  done 
nntll  a  proceeding  for  that  purpose  had 
been  Instituted  before  some  competent 
tribunal;  that  Sprayberry  had  a  property 
right  In  the  llcoise,  which  coald  not  be 
taken  from  him  In  this  summary  manner; 
and  that  the  ordinance  was  Invalid  and 
ultra  vlrea,  as  punishing  a  crime  by  for- 
feiture. Under  the  clauses  of  the  charter 
above  quoted,  we  think  the  mayor  and 
general  council  had  full  power  and  au- 
thority  to  pass  the  ordinance  complained 
of.  They  have  power  to  pass  any  ordi- 
nance that  may  seem  to  them  proper  for 
the  security,  the  peace,  order,  and  good 
government  of  the  city.  They  also  have 
power  to  regulate  the  retail  of  ardent 
spirits,  and,  in  their  discretion,  to  issue 
license  or  withhold  the  same.  It  Is  now 
well  settled  that  tbe  Issalng  of  allcense  to 
retail  llqnora  Is  not  a  contract,  bat  la  a 
permission  to  the  licensee  to  engage  in  the 
buRluess,  under  such  reatrictlona,  condi- 
tions, and  limitations  as  may  appear  Ju- 
dicious to  theautbority  issuing  tbe  license. 
The  license  not  being  a  contract,  the  priv- 
ilege granted  thereby  may  be  revoked  at 
any  time,  and  thebuslnees  of  selling  Uqoor 
prohibited, by  the  proper  aathoritles.  Un- 
der tbecbarter  the  mayor  and  general  coun- 
cil have  power  tograntltcensesfortheaale 
of  liquors,  or  to  prohibit  thesale altogeth- 
er, by  refusal  to  issue  licenses.  If  they  have 
the  power  to  prohibit  the  sale  altogether, 
by  refusal  to  Issue  license  therefor,  they 
certainly  have  the  right  to  Issue  license 
under  such  restrictions,  conditions,  and 
limitations  as  may  seem  proper  to  them. 
The  power  to  regulate  also  confers  upon 
the  mayor  and  general  coancil  tlie  right 
to  impose  such  terms  and  conditions  upon 
the  licensee  as  they  may  see  fit  and  prop- 
er. They  may  Impose  a  condition  that  he 
shall  Iteep  an  orderly  house;  that  he  shall 
close  his  place  ot  bustuess  at  a  certain 
hour  ot  the  night;  that  he  shall  not  have 
a  screen  bet  ween  tbe  door  and  his  counter; 
and  we  think  they  can  also  impose  a  con- 
dition that,  upon  his  conviction  of  a  vio- 
lation of  a  state  law  or  of  a  city  ordinance 
regulating  the  sale  of  liquors,  his  license 
shall  be  Ipso  facto  revoked.  In  the  case  of 
ScbwQchow  V.  Chicago,  68  111.  444,  It  was 
held  that  "  where  power  la  conferred  on  a 
city  to  prohibit  entirely  the  sale  of  intoxi- 
cating liquors,  or  to  regnlate  and  llcenae 
the  same,  at  discretion,  the  city  may 
grant  the  privilege  of  selling  such  liquors 
on  such  terms  and  conditions  as  It  may 
see  at  to  Impose,  and  has  ample  power  to 
Impose,  as  a  condition,  that  a  license 
granted  shall  be  subject  to  revocation  on 
the  violation  of  any  ^  the  ordinances  refc* 
ulating  the  traffic.  In  sneh  a  ease,  where 
absolute  control  over  the  whole  subject  of 
granting  licenses  is  conferred,  the  city  may 
impose  any  other  conditions  calculated 
to  protect  the  community,  preserve  order, 
and  suppress  vice,  snch  aa  the  closing  of 
the  grocery  on  election  days,  hoUdaya, 
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or  Sandays,  or  the  cloHtnK  of  the  Bump  at 
a  iiarttenlar  honr  each  erenlng,  etc.,  and 
for  a  TlolatlOD  of  any  of  these  conditions 
prorfde  for  a  forfeiture  of  the  llreoBe. 
tSacb  power  grows  oat  of  the  fact  that  It 
la  discretionary  to  prohibit  the  sale  or 
license  It  on  each  terms  an  the  city  may 
choose."  In  Wlsslns  T.CblcaKo.Id.ST'i,  It 
was  held  that  "the  power  to  tax,  license, 
and  regmlate  auctioneers,  etc.,  authorises 
the  eltj  authorities  to  adopt  any  reason- 
able ordinance  for  13te  purpose;  and  the 
city  may  tax,  may  license,  and  may  regu- 
late the  business,  and  the  ordlnnoce  may 
properly  empower  the  mayor  to  revoke 
the  license  for  cause. "  Launder  v.  Chi- 
caso,  111  III.  291;  Ottumwa  v.  Schaub.  52 
Iowa.  515,  S  N.  W.  Rep.  529;  Hlldreth  t. 
Crawford,  (Iowa,)  21  N.  W  Rep.  667;  In 
re  Btekeratair,  (Cal.)  11  Pac.  Rep.  898; 
Martin  v.  State,  (Npb.)  86  N.  W.  Rep.  664; 
People  T.  Meyers.  95  N.  Y.  223;  Horr  ft  B. 
Mun.  Ord.  8  266.  and  7  Grim.  Law  Mag. 
142-148. 

But  Itls  Insisted  by  the  plaintiff  in  error 
that  the  license  to  sell  liquor  Is  a  property 
right,  and  that  tbis  property  right  cannot 
be  taken  from  him  without  a  Judgment  by 
a  competent  tribunal.  We  have  already 
seen  tbat  a  license  to  sell  liquor  Is  not  a 
contract,  but  only  a  permleslon  to  enjoy 
the  privilege  on  the  terms  named,  for  a 
specified  time,  unlesa  It  be  sooner  abrogat- 
ed. The  granting  of  the  license  Is  an  exer- 
cise of  police  power,  and  does  not  Include 
anyeontractnalrelatloos  whatever.  "The 
contracts  which  the  constitution  protects 
are  those  that  relate  to  property  rights, 
not  governmental."  Stone  v.  Mississippi, 
101  U.  S.  820.  The  license  being  a  mere 
privilege  tu  carry  on  a  business  subject  to 
the  n  111  of  the  grantor,  It  Is  not  property. 
In  the  Ben^e  which  protects  It  under  the 
constitution.  The  revocation  ol  the 
Hcense  does  not  deprive  the  «ltlsen  of  his 
Hberty  ur  his  property  without  due  pro- 
cesH  of  law.  "The  vesting,  by  legislative 
autbority,  of  the  power  to  IfcenHC  variouR 
occupations  and  prufeeetons.requlringsklll 
in  their  exercise,  or  the  obHervance  of  the 
law  of  hygiene,  or  the  like,  has  never  been 
construed  to  ba  obnoxious  to  these  objec- 
tions. Ithas  beenunlformlyheldthatlaws 

{irovidfog  by  accustomed  modes  for  the 
teenHlng  of  physicians,  lawyers,  pilots, 
butchers, bakers, Uqoor  deaterN.and  Intact 
all  trades,  professions,  and  callings.  Inter- 
fere with  no  natural  rights  ofThe  citizen  se- 
cured by  our  constitution."  McDonald 
T.  State.  (Ala.)  2  South.  Rep.  829.  und  au- 
thorities there  cited.  In  the  case  of  Board 
T.  Barrie,  84  N.  Y.  667,  the  court  of  appeals 
of  tiiat  state.  In  discussing  this  subject, 
says:  "The  assumption  Is  not  even  plau- 
sible that  the  act  works  a  deprivation  of 
property  to  any  one  within  the  meaning 
of  the  constitutional  restrictions  upon  leg- 
Itilatlve  authority.  It  In  terms,  it  Is  true, 
revokes Jlcenaes  granted  under  the  act  of 
1^7,  but  Chat  Is  no  encroachment  upon 
any  right  secured  to  the  cltlsen  as  Inviola- 
ble by  thefundamental  law.  These  licensee 
to  Ml  liquors  are  not  contracts  between 
the  state  and  the  persons  licensed,  giving 
the  latter  veirted  rights,  protected  on  gen- 
eral  ^oclples,  and  by  the  constitution  of 
tbe  united  States,  against  subsequent 


legislation ;  nor  are  they  property.  In  any 
legal  or  conatltntlonal  sense.  They  have 
neither  tbe  qualities  of  a  contract  nor  ol 
property,  hut  are  merely  temporary  per- 
mits to  do  what  otherwise  would  t>e  an 
offense  against  a  general  law.  They  form 
a  portion  of  the  internal  police  system  of 
tbe  state;  are  Issued  In  the  exercise  of  Its 
police  powers;  and  are  subject  to  the  di- 
rectlon  of  the  state  govemiuent.  which 
may  modify,  revoke,  or  continue  them 
as  It  may  deem  flt.  If  the  act  of  1^7  bad 
declared  that  llcensea  under  It  should  be 
irrevocable,  (which  It  doeti  not,  but  by  Its 
very  terms  they  are  revocable,)  the  legis- 
latures of  subsequent  years  would  not 
have  been  bound  by  the  declaration.  The 
net-essary  poweni  of  the  legislature  over 
all  subjects  ol  Internal  police,  being  a  part 
ol  the  general  grant  ol  power  given  by 
the  constitution,  cannot  be  sold,  given 
away,  or  relinquished. "  SeeKnlflo,Schwu- 
chow  V.  Chicago,  supra.  The  license  to 
sell  liquor,  therefore,  not  being  property, 
the  mayor  and  general  council  had  the 
right  under  the  charter  to  pass  the  ordi- 
nance which  declares  that  a  conviction,  as 
specified  therein,  shall  work  an  immedi- 
ate revocatlon-of  the  license.  In  ouropln- 
lon,  this  ordinance  was  a  wise  and  reason- 
able one.  The  facts  of  this  case  show  tbe 
necessity  of  it.  Sprayberry  violated  the 
statute  of  the  state  by  selling  Hqnor  to  a 
minor.  He  was  Indicted,  flled  a  plea  of 
guilty,  was  KDtenced  by  tbe  court  to  pay 
a  flne,  and  paid  It.  He  was  charged  In  the 
recorder's  court  with  retailing  liquors 
without  a  license  ou  the  16th  of  February, 
and  was  summoned  to  appear  for  trial  on 
the  22d.  The  record  discloses  that  on  the 
2\(*t  of  February  be  flled  a  petition  In  the 
fluiierlor  court  to  set  aside  his  conviction 
therein  for  the  offense  of  selling  liquor  to 
a  minor;  and  upon  his  trial  In  the  record- 
er's court,  on  tbe  23d,  he  filed  a  certified 
copy  of  this  petition  to  the  snperiorcourt, 
and  aaked  that  the  case  In  the  recorder's 
cotirt  be  continued  until  the  petition  In  the 
snperiorcourt  had  been  acted  upon.  If  the 
motion  to  continue  had  been  granted  on 
this  ground,  he  could  have  prolonged  the 
UtigHtlon  In  the  superior  court  until  his 
license  bad  expired.  This  shows  the  wis- 
dom and  the  necessity  of  ttae  ordinance. 

But  It  is  claimed  that  be  ought  to  have 
been  notified  by  the  mayor  and  council 
that  his  license  had  been  revoked;  that 
unletis  this  was  done  he  must  try  the  case 
blmseir,  and  determine  for  himself  whether 
It  had  been  revoked  or  not  by  hie  con  vie  tlon. 
What  was  tbe  necessity  of  any  notice  to 
him?  His  license  informed  him  that  It 
was  subject  to  be  revoked.  The  law  un- 
der which  the  license  was  gran  ted  Informed 
him  that  his  conviction  would  work  an 
Immediate  revocation.  What  morenotice 
could  he  desire?  What  other  trial  could 
he  wish  than  the  one  he  had  already  had 
In  the  superior  court?  When  he  was  con- 
victed there,  the  notice  was  ample  that  It 
operated  as  a  revocation  ol  his  license. 
Nothing  that  he  could  have  said  or  done 
before  the  mayor  and  council  would  have 
changed  the  record  of  his  conviction. 
They  would  have  had  no  discretion  In  the 
matter;  the  law  was  as  Imperative  upon 
them  as  it  was  upon  talm.  Upon  theanb- 
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lect  of  the  Immediate  revocation  of  a 
llcenae  hy  a  violation  of  the  cundUlon  up- 
on which  it  iH  iBuued.tlie  court  of  appealsol 
New  York  la  the  caue  of  People  v.  Meyers, 
S5  N.  Y.  223.  say :  "  Under  the  proTlsion  nt 
the  excise  act  ut  1873,  which  provides  that 
a  coDviction  for  a  violation  of  any  provis- 
ion of  ttald  act.  or  of  the  acts  taereby 
amended,  by  any  person  or  at  any  place 
licensed  om  therein  provided,  ebull  forfeit 
tbe  license,  and  authorixes  the  board  uf 
esclse,  upon  being  satisfied  of  a  violation 
of  any  such  provision,  to  cancel  or  revoke 
the  license,  n  convlctlun  of  a  bar-tender  of 
a  licensed  person  for  an  otfpnse  under  the 
act,  committed  at  the  place  licensed,  oper- 
ates Iptio  fncto  to  annul  tbe  license.  Tbe 
act  cnets  upon  the  licensee  the  necessity, 
in  order  to  protect  himself  in  the  enjoy- 
ment of  his  license,  of  seeioR  to  It  that  no 
violation  shall  be  committed  upon  tbe 
licensed  premises.  •  •  *  It  Is  compe- 
tent for  tbe  le^slatnre  to  prescribe  such  a 
cause  ol  forfeiture. "  In  the  case  of  People 
V.  Tifche.  6  Hnn,  35,  It  was  held  that  tlie 
conviction  of  a  licensee,  under  any  ol  tbe 
provisions  of  the  act  of  1873,  Ipso  facto  an- 
nuls his  license.  Moreover,  we  think  that, 
when  iiprayberry  applied  forand  accepted 
a  license  under  this  ordinance,  he  assented 
to  the  condition  contained  therein,  and  he 
has  no  right  now  to  Insist  that  it  shall  be 
adjudged  forfeited  by  a  Judicial  tribunal. 
He  knew  tbls  to  be  the  law  when  he  ap- 
plied for  and  accepted  the  license,  and  be 
knew  that  these  terms,  conditions,  and 
restrictions  were  put  upon  him  by  his  ac- 
ceptance of  Ic.  He  knew  that,  wJien  he 
was  indicted  and  convicted  tor  a  violation 
ot  til**  state  law.  It  worked  an  Immediate 
revocation  of  the  license.  Hy  what  riRht, 
then,  can  he  claim  that  be  was  entitled  to 
have  any  further  notice,  or  entitled  to 
have  a  trial  to  determine  whether  the 
license  was  revoked  or  not?  In  the  case 
of  Schwuchow  V.  Chicago,  supra,  it  was 
held  that,  "  where  a  party  applies  for  and 
accepts  a  Ucense  under  an  ordinance  Im- 
posing conditions  and  restrictions,  and  th« 
Ucenee  itself  contains  a  condition  that  it 
may  be  revoked  at  the  discretion  of  the 
mnyor,  he  thereby  assents  to  tbe  terms 
and  conditions  imposed,  both  In  the 
llcenae  and  the  ordinance  under  which  It 
is  issued."  Jn  the  case  of  Wiggins  v.  Chi- 
cago, supra,  It  was  held  that  "when  a  par- 
ty accepts  a  license  from  the  mayor  of  a 
city,  nnder  an  ordinance  empowering  the 
mayor  to  revoke  for  cause,  and  the  license 
recites  that  it  may  be  revoked  by  the  may- 
or at  any  time,  in  his  discretion,  be  will 
have  no  ground  to  say  thattheniByorhas 
no  power,  and  that  it  can  only  be  re- 
raked  by  a  Judicial  sentence."  It  was  also 
Insisted  that  tbe  conviction  was  not  final, 
because  It  was  subject  to  be  set  aside,  and 
a  motion  for  that  purpose  was  undis- 
posed of.  In  reply,  ic  is  sufficient  to  say 
that,  under  the  facts  of  this  case,  tbe  Judg- 
ment seems  to  have  been  treated  as  final 
until  the  charge  w^as  made  against  Spray- 
berry  in  the  recorder's  court.  As  before 
remarked.  Judgment  of  conviction  was 
pronounced  against  bim  In  the  superior 
court  on  the  ITth  of  January,  and  he  paid 
the  fine  and  costs,  and  no  motion  to  set 
the  judgment  aside  was  made  until  the 


2lBt  of  February,  after  the  charge  In  the 
recorder's  court  had  been  preferred.  After 
his  attention  was  thus  called  to  the  effect 
of  his  conviction  In  tbe  superior  court,  do 
doubt  be  wished  to  set  aside  that  convic- 
tion, or  to  litigate  about  It  until  bla license 
should  expire.  But,  outside  of  the  partic- 
ular facts  above  mentioned,  we  think  that 
the  conviction  In  this  cnse  was  final  until 
it  was  properly  set  aside.  These  are  the 
only  questions  to  the  case  that  we  deem  It 
nec-essary  to  discuss.  Judgment  al&rmed. 


Farkas  v.Fowblu 
(Supreme  Court  of  Onrgia.  Uaroh  Id,  I89l.> 

HlHS  or  HOBBB  —  DlVIATIOir  ¥BOM  OOBTUOT— 

LtABiLiTT  or  Baiixb. 
A  man  hired  a  btwse  to  riaa  live  miles, 
bat  he  found  that  the  person  he  wished  to  sea 
was  at  a  house  several  miles  further  od.  After 
rldioe  this  extra  distance,  aad  retnminn:  wlthim 
tbe  lunits  of  Ms  orleinal  niriag,  tbe  honte  was 
taken  sick,  and  fell  in  the  road.  A  day  or  two 
later  It  died.  Held,  in  an  action  for  damages, 
that  the  bailee  was  liable  for  anyinJarytowhliAi 
tbe  extra  rfde  material^  mmtribated,  even 
though  the  accident  oc3ourrea  without  any  fault 
whatever  on  bis  part,  aud  after  be  bad  returned 
wltbin  the  limits  of  the  original  hiring;  audit 
was  error  to  charge  tbat,  If  tbe  bfdlee  exercised 
ordinary  care  only,  be  would  not  be  liable  tar 
going  su<A  extra  aistanoe,  although  the  h(«mmaj 
have  beea  injored  without  bis  fanlt  In  so  doias. 

Error  from  superior  court,  Dougherty 
county;  Bowkr,  Judge. 

J  ease  W.  Wnltera,  lor  plolntifl  Jn  error* 
2>.  H.  Pope,  lor  dsfendaot  In  error. 

SiuuoNfl,  J.  Powell  hired  Irom  Farkaa 
a  horse  to  ride  from  Albany  to  the  \\iiit^ 

bead  place.  In  the  country,  a  distance  of 
five  miles,  and  was  to  return  by  11  o'clock 
at  night.  When  he  arrived  at  the  White- 
head place,  he  learned  that  tbe  person  he 
wisbed  to  see  was  at  tbe  Bryant  place* 
three  or  four  miles  beyond,  and  he  rode  on 
to  that  point.  Heremalned  at  tbeBryant 

filace  some  two  hours  and  a  bait,  and  left 
here  for  Albany  about  half  past  9  in  the 
evening.  On  bis  return,  and  after  getting 
between  the  Wbltehead  place  and  Albany, 
the  horse  fell  In  the  road.  After  consider- 
able trouble,  he  got  the  horse  on  his  feet, 
and  led  him  about  three  miles,  and,  when 
within  about  a  mile  ol  Albany,  the  horse 
again  fell,  and  he  had  to  obtain  tho  assist- 
ance of  two  colored  men,  living  near  by, 
to  again  get  the  horse  upon  his  feet.  Ha 
then  took  tbe  horne  to  the  lot  of  one  of 
these  men,  and  left  talm  there;  and  about 
daylight  In  the  morning  walked  on  to  the 
town,  and  notified  Farkas'  stabU-raan 
where  the  horse  was,  and  of  bis  condition. 
Tlie  horse  died  within  a  day  or  two  there- 
after. Farkas  brought  suit  against  Pov- 
ell,  alleging,  in  substance,  that  he  had  rid- 
den the  horse  three  miles  beyond  the  place 
he  had  hired  him  to  go,  and  that  by  neg- 
ligence or  cruelty  the  horse  had  been  so 
injured  tbat  he  died.  The  evidence  for  the 
plaintiff  tended  to  show  that,  on  tbe  aft- 
ernoon when  the  horse  was  hired  to  Pow- 
ell, It  was  aonnd  and  In  good  condition, 
moved  off  briskly  down  the  street,  ana 
showed  no  signs  of  any  disease,  but  that 
when  returned  the  next  morning  It  waa 
lame,  and  could  scarcely  walk,  and  bad  a 
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baiter  barn  around  one  oi  Its  feet.  The 

evidence  for  the  defendant  tended  to  show 
that  be  rode  the  horse  moderately,  never 
gn\ug  tHSter  than  a  trot;  thut  at  the 
Bryant  place  he  hitched  it  to  a  poBt;  that 
there  was  no  halter  or  rope  around  Its 
foot  while  in  his  possession ;  and  that  iu 
returning  from  the  Bryant  place  he  rode 
the  horse  in  awalk  until  It  sudilenly  lell  In 
the  road.  An  expert  In  diseases  of  horses 
testified  that.  In  bis  opinion,  thn  horse  was 
paralysed,  and  that  this  may  have  been 
pruduced  by  straining.  There  was  also 
evidence  that,  a  day  or  two  befoi-e  the  fair- 
ing, th?  horse  had  been  used  in  heating 
dirt.  Powell  also  testified  that  about  a 
year  before  he  had  hired  another  hunie 
from  Farkas  to  ko  to  the  same  place,  and 
rode  three  or  four  miles  further  than  he 
latended  to  go,  and  that  when  Informed 
of  it  on  his  return  Farkas  said  It  was  all 
right,  and  did  not  charge  him  for  the  ex 
tra  time  or  distance. 

On  this  state  of  facts  the  trial  Judge 
chained  the  Jury,  In  substance,  that  If 
Powell  exercised  ordinary  care  In  riding 
the  horse,  and  attending  to  It  while  In  his 
possession.  It  did  not  make  any  difference 
whether  he  rode  It  beyond  the  Whitehead 
place  or  not;  that.  If  Powell  was  not  at 
fault  in  riding  and  in  his  attention  to  the 
horse,  be  could  not  be  held  liable  because 
he  went  a  greater  distance  than  he  had 
Idted  the  horse  to  go,  although  it  may 
hare  been  Injured  by  accident  or  other- 
wise, without  his  fault.  In  going  this  ex- 
tra distance.  The  Jury  found  for  the  de- 
fendant, and  the  plaintiff  made  a  motion 
for  a  new  trial.  We  think  this  charge  was 
error.  When  Powell  hired  the  horse  from 
Farkaj!  to  go  five  miles  to  tlie  Whitehead 
place,  he  bad  no  right,  under  his  contract, 
to  go  beyond  that  point  without  the  con- 
sent of  Farkas;  and  when  he  did  go  be 
yond  It  was  at  leaitt  a  technical  conver- 
sion, or  a  violation  of  his  contract  and 
duty;  and.  ir  the  horse  had  been  injured 
while  beyond  the  point  to  which  he  was 
hired  to  go,  Powell  undunbtedly  would 
bare  been  liable,  whether  the  injury  was 
caused  by  Us  own  negligence  or  by  the 
negligence  of  others,  or  even  by  accident, 
unless  be  was  forced  to  go  beyond  that 
point  by  circumstances  which  he*  could 
not  control.  For  example,  if  a  bridge  had 
been  washed  away,  or  the  road  was  Im- 
passable, and  In  consequence  he  had  to 
take  a  longer  road  in  order  to  go  to  the 
Whltdiead  plaee,  he  would  then  be  liable 
only  for  bis  own  negligence.  Thin  prin- 
ciple seems  to  be  sastained  by  the  follow- 
ing authorities:  Story,  Ballm.  {  41S  et 
Beq.,and  authorities  there  cited;  Schoaler, 
Batlm.  S  139,  and  authorities  cited. 

But  the  nice  question  in  this  case  Is, 
wt>ald  Powdl,  after  having  been  guilty  of 
a  technical  conversion  or  violation  of  bis 
doty,  and  baring  returned  within  the  limits 
of  the  original  hiring,  and  the  horse  then 
sustained  injury  without  other  fault  on 
his  part,  be  liable?  That  would  depend, 
In  our  opinion,  upon  whether  the  extra 
ride  of  six  or  eight  miles  to  the  Bryant 
|4ace  and  back  caused  or  materially  con- 
triboted  to  the  accident.  If  It  did,  we 
think  be  would  be  liable  to  the  owner. 
The  bone  might  bare  been  well  able  to 
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travel  the  five  miles  and  retara,  but  the  ilx 
or  eight  miles  extra  may  have  fatlgaed- 
him  to  such  an  extent  as  to  have  caused 
him  to  stumble  and  fall,  and  thus  pro- 
duced the  injury.  If,  however,  the  extr* 
ride  did  not  eauseor  materially  contribute 
to  the  Injury,  we  do  not  think  Powell 
would  be  liable,  if  guilty  of  no  other  fault. 
We  can  see  no  good  reason  to  bold  the 
hirer  liable  for  an  Injury  to  the  horse  hired* 
which  occurred,  without  his  fault,  after  be 
had  returned  with  it  within  the  limits  off 
his  original  contract,  although  he  had 
been  guilty  of  a  technical  conversion  by 
riding  It  three  miles  beyond  the  point  to 
which  it  was  hired  to  go,  the  extra  dis- 
tance not  causing  or  contributing  to  the 
Injury.  We  have  been  unable  to  Hod  any 
cause  the  facts  of  which  are  like  the  facta 
in  this.  Nearly  all  the  cases  which  hold 
the  lilrer  liable,  when  be  has  deviated  from ' 
the  terms  of  his  contract,  are  cases  Id 
which  he  was  negligent  in  fact,  or  will- 
fully and  wantonly  misconducted  himself* 
or  had  overdriven  the  horse,  or  destroyed 
or  ruined  the  property  while  beyond  the- 
limit  orln  the  courseof  deviation  from  tttm 
purpose  of  the  hiring.  The  cases  cited  Id 
the  brief  of  counsel  forthe  plalntin  In  error 
were  all  of  tills  character,  ijee  Mayor,  etc., 
of  Columbus  V.  Howard,  6  Ga.  213;  Gor- 
man V.  Campbell,  14  Oa.  187;  Collins  v. 
Uutchins,  21  Ga.  270:  Lewis  v.  McAfee.  SS 
Ga.  465:  Malone  v,  Robinson,  77  Ga.  719. 
So  likewise  were  nearly  all  the  cases  re- 
ferred to  in  Schouler  and  Story,  supra. 
The  facts  lu  those  cases  show  that  the 
property  was  Injured  or  destroyed  durine 
the  time  It  was  being  Improperly  used,  or 
being  used  fur  a  different  purpose  from 
that  for  wlilch  It  was  hired.  The  questioD 
whether  this  extra  ride  did  or  did  uot 
cause  or  materially  contribute  to  the  ID- 
Jury  was  for  the  Jury  to  determine  under 
the  evidence  and  a  proper  charge  by  the- 
court;  and,  the  court  by  Its  charge  havinK 
eliminated  this  issue  from  the  case,  w» 
think  a  sew  trial  should  be  granted. 
Judgment  reversed. 


Phillips  v.  Citt  or  ATLANTi^ 

(Supreme  Court  of  Q«org1a.  March  88, 1891.> 

Cbrtiobabi— Ah  e^TDHBHT  or  Akswbh— VioLAncnr 
or  Ori>inavob— Tuf ■ 

1.  The  jadfte  of  a  police  court  who  presided 
at  the  trial  to  be  reviewed  on  certiorart  is  Btill 
cOfopeteot  to  perfect  his  answer  to  tbe  cerMfr- 
rori  by  addiOR  thereto  a  copy  of  theordlnsDoe  on 
which  his  Judgmeot  was  founded,  though  he  ha* 
retired  from  judicial  office,  and  become  assist- 
ant city  attorney.  It  not  appearing  that  he  haa 
taken  any  part  as  counsel  In  the  certioraTl  case. 

a.  Wner©  the  praalty  for  carrying  on  busi- 
ness without  Festering  the  same  is  gradnated 
by  ordinanoe  according  to  the  number  of  days- 
the  business  has  oeen  carried  on,  the  maximum 
fine  for  threo  days'  business  cannot  be  imposed 
if  the  accusation  la  by  atunmona,  which  apncifleB 
one  day  only,  and  mali»<  no  charge  as  to  mere 
than  one  day. 

8.  The  evidence  being  snSdent  to  estabUsb' 
a  violation  of  the  ordinance,  the  error  of  the  re- 
corder       be  corrected  by  leduoing  the  fina 
Dlrectioii Is  given  accordingly. 
{aulUUnu  by  the  Count.) 

Error  from  superior  court.  Fulton  cobd- 
ty ;  U.  J.  Clabkr,  Judge. 
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Broylea  dk  Sons,  for  plaintiff  tn  error.  J, 
B.  Goodwin^  for  defendant  In  error. 

Bleckley,  C.  J.  Thrice  this  anqalet 
ease  baa  materialized  at  the  Blttlo^B  of  this 
tribunal.  We  hope  Its  perturbed  Bplrlt 
wH)  now  enter  Into  unbroken  rest.  Its 
former  appearajices  are  reKistered  In  IH 
Oa.  778.  8  S.  E.  Bep.  481,  and  In  79  Qa.  610, 
4  S.  E.  Bep.  256. 

1.  That  part  of  the  law  of  certiorari 
embodied  in  section  4068  of  the  Code  reads 
thus:  "The  answer  shall  not  be  written 
or  dictated  by  either  of  the  parties,  or 
their  attorneys,  or  any  other  person  In- 
terested In  the  canse,  and.  It  made  after 
the  party  malilng  the  same  has  retired 
from  office.  It  shall  be  rerlfletl  hy  affidavit. " 
The  recorder's  answer  lu  this  case  was 
made  before  bltt  retirement  from  office, 
but  It  was  not  full,  and  for  that  reason 
was  excepted  to  by  the  city.  Its  only  de- 
ficiency was  that  It  omitted  to  set  out  the 
municipal  ordinance  on  which  the  proceed- 
ing against  Pbintps  In  the  recorder's  cunrt 
was  founded.  Before  perfecting  the  an- 
«wer,  the  recorder  had  changerl  his  rela- 
tion to  the  city  by  ceastos  to  be  Its  Judi- 
cial officer,  and  by  becoming  assistant 
city  attorney.  It  does  not  appear,  how- 
ever, that  he  took  any  part  In  the  manage- 
Dient  of  this  certinr/tri,  or  was  ever  con- 
nected with  It  in  the  capacity  of  counsel 
or  attorney.  Hteathended  answer  was 
supported  by  affidavit,  and.  bad  It  been 
untrue,  might  have  been  traversed.  As 
the  ordinance  was  a  public  document,  not 
only  recorded  In  the  elty  archives,  but 
published  to  the  world,  there  could  be  no 
danger  that  any  falttehood  or  error  in  the 
answer  as  to  It  would  pass  without  detec- 
tion. Such  an  amendment  as  this,  how- 
ever It  might  be  with  others  of  a  different 
character,  could,  we  think,  be  made  on 
the  affidavit  of  the  ex-recorder,  notwith- 
standing bis  new  relation  to  the  city  as  as- 
sistant municipal  attorney.  It  the  answer 
could  not  be  perfected  In  this  way,  It  conld 
not  be  perfected  at  all. 

a.  The  original  case  was  commenced  by 
a  written  summons  dated  March  34,  IS86, 
commanding  Phillips  to  appear  In  the  re- 
corder's court  "to  answer  the  charge  of 
engaRlng  in  the  business  of  a  pawnbroker, 
without  registering  the  same  and  paying 
licenee.  In  the  city  of  Atlanta,  on  the  23d 
day  of  March,  1886. "  Phillips,  being  tried 
and  found  guilty,  was  fined  by  the  record- 
er 9300.  The  ordinance  which  he  bad  vio- 
lated declared  that  "any  person  whose 
duty  It  shall  be  to  register  their  business, 
and  who  shall  refnse  or  fall  to  do  so.  may 
be  arrested  and  brought  tieforo  the  re- 
corder; *  •  •  and.  on  convicthm,  be 
fined  In  a  sum  not  exceeding  one  hundred 
dollars  andcosta,  or  Imprisonment  notex- 
ceedlng  thirty  days,  or  both.  In  the  discre- 
tion of  the  court,  for  each  day  such  busl- 
noM  hasbeen  done,  *  *  *  without  ro- 
istering the  same."  No  doubt  It  would 
have  been  competent  to  charxe  in  one  and 
the  same  proceeding  that  Phillip  had 
carried  on  the  business  npon  more  than 
one  day,  and  to  convict  blm  for  as  many 
as  five  days'  work,  If  that  numbw  of  days 
were  specified  In  the  summons.  There 
could  not  be  a  conviction  for  more  than 


flva  days  at  tall  rates,  becanse  the  poww 
ot  tbe  conrt  to  Impose  fines  Is  limited  by 
the  o\tj  charter  to  $500  In  each  case.  Bat 
the  summons  commanding  Phillips  to  an- 
swer was  limited  to  one  day,  and,  that 
being  so,  it  gave  him  no  notice  that  lie 
wasthreatened  with  punishment  for  more 
than  one  day's  transactions.  Where  pen- 
alty fa  measured  by  the  element  of  time, 
tbe  length  ot  time  comprehended  In  tbe 
charge  Is  material.  If  a  more  severs  pen- 
alty is  denounced  against  a  criminal  trans- 
action which  occupies  several  days  than 
against  a  like  transaction  which  occupies 
one  (lay  only,  it  Is  essential  that  the  ac- 
cused Bhall  have  notice  that  he  is  to  t>e 
tried  for  the  higher  grade  of  the  offense  be- 
fore he  can  be  punished  tor  that  grade. 
In  this  Instance  the  summons  alTordeil  no 
such  warning.  On  the  contrary.  It  was 
confined  expressly  to  one  day;  and,  while 
the  particular  day  specified  need  not  be 
proved  by  showing  that  tbe  business  was 
carried  on  upon  the  exact  day  mentioned 
In  the  summons,  yet  the  summons  was  too 
narrow  to  cover  st  penalty  for  more  than 
a  single  day.  If  tbe  ordinance  had  di- 
rectly declared  that  any  person  carrying 
on  business  tor  three  days  should  be  pun- 
ishable by  a  fine  not  exceeding  $300,  and 
any  person  carrying  on  business  for  one 
day  should  be  punishable  by  a  fine  not 
exceeding  $100,  no  one  would  suppose  that 
a  summons  embracing  only  oneday  wonid 
besufficlenttoupholdaflneof  $800.  Now, 
this  is  precisely  the  substance,  though  not 
tbe  language,  ot  the  ordinance  under 
which  M.  Phillips  was  tried.  The  offense, 
while  one  and  the  same,  is  aggravated  In 
exact  proportion  to  tbe  number  of  days 
through  which  It  Is  continued.  In  this 
case  the  aggravation  counted  for  twice  as 
much  as  theorlglnal  offense,  and  thus  two- 
thirds  ot  the  conviction  were  left  entirely 
ontslde  ot  the  charge.  Tt  is  plain  Phillips 
was  fined  either  for  three  offenses,  or  tor 
three  grades  of  the  same  offense.  Neither 
ot  these  triplets  wascovered  by  the  charge. 
The  charge  was  a  unit,  both  as  to  offense 
and  grade. 

3.  We  have  carefully  read  the  evidence. 
It  warranted  the  recorder  In  finding  that 
the  ordinance  was  violated.  His  error 
was  in  Imposing  a  fine  of  more  than  $lO0. 
This  error  may  be  corrected  by  reducing 
the  fine  to  that  sum.  We  direct  that  this 
be  done.  The  Judge  of  the  superior  conrt 
will  sustain  the  certiornrl,  and  make  a 
final  Judgment  disposing  ot  the  case  lor 
all  time.  Other  questions  were  raised  by 
the  petition  for  certiorari^  but  were  not 
argued  or  Insisted  upon  bycoansel.  Jnd^ 
ment  reversed,  with  direction. 


8oaTHKItNBBLI.TBL.,ET0.,  CO.T  JORDAX. 

(AtpreiM  OMMt  txf  <?eeriirla.  Varoh  S8.  ISSL) 
COHTIJfUAHOS — BdBPB:BB— EnDKlOB — IxBTsro- 

TIOXS. 

1.  The  court  may  refuse  defendant «  oontlno- 
ance  on  the  grouDd  of  surprise  by  an  amendnMot. 
wbere  a  copy  of  the  ameDdment  was  served  on  » 
in  December,  and  the  trial  was  not  had  until  the 
following  October,  though  the  original  was  doI 
filed  in  the  clerk's  office  ontil  three  days  befora 
trial. 

3.  Where  the  complaint  alleges  in]arles  from 
a  pole  whloh  strook  plalnUfl  on  the  shooldflr. 
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teoke  Us  collar- bone,  and  felled  him  to  Ibe 
groond,  erldflnoe  of  pain  from  Injiuy  to  the 
auucles  ia  adnlssIUe. 

ft.  In  the  examtnatlon  of  uiezpertaa  topUia- 
ttlTa  oondlttoQ,  it  is  proper  to  put  hypothetical 
qoeaUfms  based  on  plaintiff's  testimon?. 

4.  An  Instmction  that  "the  law  leaves  the 
amount  of  the  daouffes  to  the  sound  discretion  of 
the  ]nx7**  is  not  misleadioc  in  its  ase  of  the  word 
"discretion." 

6.  Nor  is  It  misleading  to  refer  inadTertently 
to  the  "claim  tot  Injurlea  made  by  defaDdaat" 
instead  of  by  plalntifC. 

Error  Irom  dty  court  of  Atlanta;  Yait 
Eppes,  Judfce. 

Hoke  A  BnrtOD  Smith,  for  platntiff  In  er> 
ror.  H.  J.  Jordan,  for  defendant  In  error. 

SiUHONS.  J.  1.  The  firet  grotind  Inelsted 
nn  Id  the  motfoD  for  a  new  trial  Id  this 
rase  for  a  reversal  of  the  court  below  is 
that  the  conrt  erred  In  retuslBK  to  contin- 
ne  the  case  after  the  plaintiff  filed  the 
amendment  set  out  1o  tbe  record.  The 
record  ebowe  that  a  copy  of  tbe  amend- 
ment was  served  on  tbe  defendant's  coun- 
sel In  December,  1889,  hut  the  orlRrlnal  was 
not  filed  tn  office  until  October  27. 1890, 
and  that  tbe  trial  was  bad  on  October  90, 
)890.  Defendant's  counsel  stated  In  his 
place  that  "he  was  surprised  by  such 
ammdment;  that  be  was  less  prepared 
for  trial  thereby,  by  reason  of  tbe  fact 
that  be  had  made  no  preparation,  by  ex- 
pert evidence  or  in  other  respects,  to  meet 
said  nmepdment;  and  that  sacb  surprise 
was  not  claimed  for  the  purpose  of  delay 
only."  Counsel  did  not  state  that  he  bad 
not  been  served  wltb  a  copy  of  tbe  amend- 
ment, or  that  he  bad  forgotten  it,  or  that 
be  thunght  the  plaintiff  bad  abandoned  It 
because  be  bad  not  filed  it  In  court;  nor 
did  be  state  what  be  could  prove,  or  ex- 
pected to  prove.  If  the  continnance  were 
Sranted.  we  are  lucHned  to  think  that 
when  he  received  the  notice  of  tbe  amend- 
ment that  was  snfficlmt  to  put  blm  upon 
some  inqulfy  for  evidence  to  men  It.  Un- 
der tbe  Code,  tbe  plaintiff  had  the  rt^ht  to 
offer  the  amendment  at  any  stage  of  the 
trial,  and  was  not  compelled  to  offer  it 
nntll  tbe  trial,  and  the  drfendunt's  coun- 
sel, knowing  this,  should  have  made  prep- 
aration to  meet  it.  We  presome  the  no- 
tlce  was  given  by  tbe  plaintiff  for  tbe  very 
purpose  of  preventing  a  surprise  to  tbe 
defendant  and  a  enntinoance  of  the  case 
by  him.  Moreover,  tbe  Code,  $  8531,  de- 
clares. In  substance,  that  when  an  amend- 
ment Is  made,  and  a  surprise  claimed  on 
that  account.  It  is  still  In  tbe  discretion  of 
tbe  cuort  whether  be  will  grant  tbe  con- 
tlnaance  or  not;  and  this  court  will  not 
attempt  to  control  the  discretion  given  by 
law  to  tbe  trial  Judge,  unless  that  discre- 
tion la  abused.  After  a  careful  study  of 
tbe  facta  in  this  case,  we  do  not  think  the 
trial  Judge  abused  bis  discretion. 

2.  Tbe  second  groundcomplalostbatthe 
court  erred  In  allowing  the  physician  to 
testify  that  "  tbe  pain  suffered  by  tbe  plain- 
tiff would  perhaps  be  from  some  Injury  to 
the  mnacles  at  the  time  the  Injnry  was  In- 
flicted." Tbe  error  assigned  Is  that  there 
was  noallegation  In  tbedeclaration  under 
which  It  would  be  admissible,  there  being 
nothing  allied  as  to  any  Injury  to  the 
mnaeleB.  There  was  no  em>r  In  allowing 


this  testimony.  Tbe  declaration  alleges 
"that  the  pole  fell  with  gn.>at  force,  strik- 
ing tbe  plaintiff  on  the  left  sbuulder  and 
the  collar-bone,  breaking  tbe  bones  there- 
of, and  felling  btm  to  tbe  rock  pavement  ** 
We  think  this  allegation  Is  sufficient  to 
authorise  proof  of  pain  In  tbemnsclee, 
without  alleglnf?  specifically  that  the 
muscles  were  lacerated  and  injured.  We 
cannot  see  how  tbe  collar-bone  could  have 
been  broken  by  the  falling  of  tbe  poleupon 
It.  without  Injuring  tiie  muscles  of  the 
ahoiUder, 

5.  The  third  gromid  complains  that  the 
court  allowed  plalntlfTs  counsel,  In  Inter- 
rogating thea^yptclan  as  to  tbe  condition 
of  the  plalntlffTto  put  hypothetical  ques- 
tions. There  was  no  error  Id  this,  under 
the  facts  of  tbe  case.  Tbe  proper  mode  of 
examining  a  physician  or  expert,  where  he 
la  not  testifying  from  his  own  knowledge,. 
Is  to  ask  htm  hypothetical  qnestions.  Dr. 
Knott  testified  In  this  case  that  his  atten- 
tion had  never  been  called  by  the  plaintiff 
to  his  eye,  and  the  querttlons  asked  him 
must  therefore  have  been  upon  the  stat^ 
ment  made  by  the  plaintiff  in  his  teati- 
mony. 

4,  Tbe  sixth  ground  alleges  as  errortbat 
the  court  Instructed  the  jury  that  "the 
law  leaves  the  question  of  amount,  In 
cases  where  an  award  Is  proper,  to  the 
sound  discretion  of  tbe  Jury,  and  "the 
law  declares  that  damages  of  this  kind 
are  In  tbe  discretion  of  enlightened  Jurors, 
whose  aim  Is  to  be  Just,  and  not  oppress- 
ive." There  was  no  error  in  this  charge, 
taking  It  in  connection  wltb  the  context 
of  the  charge  as  set  out  in  therecord.  Tbe 
criticism  made  upon  it  was  as  to  tbe  nse 
of  tbe  word  "discretion."  While  this  word 
Is  not  usual  In  instructions  to  Juries  upon 
this  subject,  we  do  not  think  that,  when 
taken  in  connection  with  tbe  remainder  of 
the  charge,  the  jury  could  have  under- 
stood, as  was  claimed  by  counsel  for  tbe 
plaintiff  In  error,  that  they  were  "turned 
loose"  to  give  any  amount  of  damages 
they  saw  proper.  The  Judge  was  Instruct- 
ing them  upon  the  law  of  damages  In  re- 
sard  to  pain  and  suffering.  He  informed 
them  that  there  was  "no  rule  by  which 
the  value  of  n  pain  may  be  ascertained 
with  mathematical  precision.  Damages 
of  this  sort  are  of  a  nature  not  susceptible 
of  being  calculated  accurately  In  money ; " 
and  then  added  the  words  excepted  to  In 
this  ground  of  tbe  motion.  This  was 
equivalent  to  instructing  tbe  Jury  that  the 
plaintiff  could  not  prove  In  dollars  and 
cents  the  value  of  pain  and  suffering;  but 
that.  In  arriving  at  tbe  amount  of  their 
award,  they  must  act  as  fair  and  reason- 
able men.  In  the  exercise  of  sound  discre- 
tion and  judgment,  and  give  tbe  plaintiff 
a  reasonable  amount  for  tbe  pain  he  had 
suffered,— such  an  amount  as  would  be 
deemed  proper  In  the  enlightened  con- 
sciences of  impartial  jurors  who  were  seek- 
ing to  be  reasonable  and  fair,  and  nut  op- 
pressive, In  their  fluding. 

6.  The  ninth  ground  complains  that  the 
court  erred  In  charfdng  as  follows:  "With 
reference  to  the  claim  which  defendant 
makes,  that  bis  eye  suffered  an  Injury,  and 
his  eyesight,  and  that  this  will  continue  In 
the  tntnr^  1  eharge  yon  that  tiie  harden  Is 


Digitized  by 


Google 


204  SOUTHEASTERN 


upon  the  plaiatlll  to  show  to  your  Batb^ 
faction  that  an  Inlary  aacta  aa  that  novr 
luder  consideration  wee  «ltber  the  ap- 
proximate reealt  of  the  defendttnt's 
wronfffu)  act.  If  any.  or  Us  necessary  and 
ennnected  effect."  Tbe  criticism  on  tbls 
charge  is  tbat  the  court  used  the  word 
"derendunt"  In  tbe  Qrst  line  tliereof,  in- 
atead  of  the  word  "plaintiff."  We  do  not 
think  that  the  Jury  could  bave  been  mis- 
led by  the  ase  of  tbe  word  "defendant" 
lor  "  plaintiff. "  The  Jury  could  very  easMy 
understand  tbat  the  court  meant  plaintiff, 
taking  it  la  ronnectloa  with  tbe  other 
words  of  the  sentence.  It  would  be  a  re- 
flection upon  their  Intelligence  to  even 
■appose  that  they  could  be  misled  iDy  such 
a  aiip  of  tbe  touEue  as  tbls  evidently  was. 
Besides,  the  defendant'a  counsel  was  pres- 
eat  and  beurd  the  charge,  but  did  not  call 
tbe  attention  of  the  court  to  the  misuse 
of  the  word.  See  Wilson  v.  State,  66  Ua. 
691. 

6.  It  Is  also  claimed  tbat  tbe  verdict  Is 
excessive.  The  evidence  shows  tbat  the 
defendant  was  grosuiy  nefflifcent  In  allow- 
ing a  rotten  pole  to  atand  In  a  populous 
street,  where  It  was  subject  to  fall  at  any 
time  and  kUl  or  Injure  any  one  traveliuf? 
upon  the  street,  and  that  it  did  fall  upon 
the  plnintm,  and  break  bis  collar-bone, 
and  badly  bruised  bim,  by  throwing  bim 
upon  the  bard  pavement  of  tbe  street; 
that  he  received  a  contusion  of  the  skin 
upon  his  head,  above  tbe  right  eye,  and  a 
large  knot  above  tbe  temple;  that  bla  eye 
bad  given  bim  trouble  Mnee  the  Injury, 
had  been  Inflamed  more  or  less,  especially 
when  be  read;  and  that  he  suGferedagood 
deal  at  tbe  time  of  the  injury,  and  bis 
ahoulder  and  arm  bad  given  bim  more  or 
lees  pain  since  then,  especially  In  cloudy 
weather.  Upon  tbls  state  of  facts  we  do 
not  tblnk  tbe  verdict  la  so  excessive  as 
to  Justify  tbe  iuferenee  of  the  Jury's  mis- 
take or  undue  l)lBa.  Judgment  affirmed. 


LowRT  Bankimo  Co.  t.  Abbott  et  al, 
(Stqwvnw  Court     Georgia.  Apnl  90, 1891.) 
Cb  EDI  tors'  Bill — Liability  fob  BxpEysxa. 
Whore  a  petition  In  equity  in  the  nature  of 
a  creditors'  bill  is  filed,  alleging  the  insolvency 
0t  a  partnership,  and  praying  an  injunction  and 
^^intment  of  a  receiver,  creditors  who  on  tbelr 
own  ai^licatlon  are  made  plaintiffs  after  the  re- 
oeiver  is   appointed  become  chacveablo  with 
their  proportion  ot  counsel  fees  for  filing  the  pe- 
tition, as  [HTovided  by  Code  Ga.  Sl^Sc,  Uiough  the 
appointment  of  tbe  receiver  was  unnecessary, 
becBose  suob  creditors  have  mortgages  whioh 
iriU  absorb  the  entire  ouets. 

Error  from  superior  court,  Fulton  coun- 
ty ;  M.  J.  Claukb,  Judge. 

j.  L.  Brown,  Caadler  &  Thomson,  and 
Jackson  &  Jackaon,  tor  plaintiff  in  error. 
Abbott  dt  Smith,  for  defeudanta  In  error. 

SiHHONS,  J.  Certain  creditors  of  Wyly 
ft  tireen,  through  their  counart,  Abbott  a 
Smith,  flied  their  petition  In  equity  In  tbe 
nature  of  a  creditors*  bill,  ander  sections 
8149a  et  seq.  of  tbe  Cnde,  alleging  the  In- 
aulvency  ol  Wyly  &  Green,  and  praying 
for  Injunction,  and  for  a  receiver  to  take 
charge  of  their  assets.  Tba  injunctloa 
waa  granted,  a^d  a  recelTnr  appointed. 
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who  took  (diarge  of  tiie  'aaseta,  and  ad- 
mtnlatered  them,  and  brought  a  fund  of 
980.000  Into  court  to  be  dtatributed  to  the 
creditors.  After  tbe  petition  was  filed 
and  tbe  receiver  appointed,  tlie  Lowry 
Banking  Company  made  itself  a  party 
complainant,  alleging  that  It  bad  two 
mortgagee,  given  it  by  Wyly  &  Green, 
nblch  were  sutUcicnt  to  cover  tbe  whole 
amount  of  the  assets.  The  other  credit- 
ors  disputed  the  validity  ot  these  mort- 
gages, but  they  were  declared  to  be  valid 
and  binding  upon  the  assets  by  the  ver- 
dict ot  a  jury  on  a  trial  where  this  Isaae 
was  made.  Before  the  fund  was  distribut- 
ed, Abbott  &  Smith  filed  their  application 
to  tbe  court,  wherein  tbey  stated  that 
tbey  were  tbe  sollcltorB  of  tbe  complain- 
ants wbo  filed  tiie  petition  against  Wyly 
ft  Green»  and  obtained  the  order  appoint- 
ing the  receiver,  etc. ;  tbat  the  receiver  had 
collected  the  sum  of  930.000;  and  that  they 
represented  the  receiver,  and  advised  biro 
In  many  matters  touching  his  receivership. 
They  prayed  the  court  to  tax  as  costs 
against  tbe  fund  the  sum  Of  91>500aa  coun- 
sel's fees  for  bringing  the  fund  Into  court. 
Tbey  alleged  tbat  tbey  had  bem  paid  fSSO 
on  account  of  such  service,  by  order  of  the 
court,  and  tbat  thera  was  still  due  them 
the  sum  of  91,250.  Tbey  asked  a  rule  ntef 
requiring  the  Lowry  Banking  Company 
and  tbe  receiver  to  show  cause  why  said 
sum  should  not  be  allowed  them.  Totbia 
rule  tbe  Lowry  Banking  Company  de- 
murred, upon  tbe  grounds  (1)  "that  the 
court  bad  no  auttaority,  Wittaout  the  ver- 
dict of  a  Jury,  to  take  a  part  of  the  fund  in 
tbe  hands  of  the  receiver,  covered  by  the 
mortgages  to  this  respondent,  and  apply 
the  Hame  to  the  payment  of  fees  of  coun- 
sel;" and  (2)  "that  there  was  no  law  of 
Geoi^a  autborliing  fees  to  be  paid  out 
of  a  fund  like  this,  and  upon  a  petition 
like  tbia."  The  Uowry  Banking  Company 
also  answered  the  rule,  setting  np  rarlonn 
reasons  why  tbe  movants  were  not  en- 
titled to  fees  out  of  tbe  fund.  The  court 
sustained  tbe  flrat  ground  of  demurrer, 
and  referred  tbe  matter  to  a  Jui7,  and 
upon  a  trial  ot  tbe  Isane  tbe  Jnry  returned 
a  verdict  for  9160,  counsel  fees.  Abbott  ft 
Smith  moved  for  a  new  trial,  and  it  was 
granted  by  the  conrt.  and  the  Lowry 
Banking  Company  excepted. 

1.  It  was  insisted  by  counsel  for  tta» 
plaintiff  in  error  tbat  tbe  court  erred  In 
granting  a  new  trial  In  tbe  case,  because 
tbe  law  dues  not  authorize  counsel  fees  to 
Abbott  &  Smith  under  the  facts  of  tha 
case;  tbat  the  facts  show  tbat  the  Lowry 
Banking  Company  bad  mortgages  which 
covered  theentireassetsof  theestate;  that 
there  was  really  no  necessity  for  a  kc«1t- 
er;  that  the  petition  was  filed  as  much  to 
get  Hd  of  the  mortgages  of  tbe  Lowry 
Banking  Company  as  for  any  thing  elsew 
and  that  tbe  whole  contest  was  made  by 
the  other  creditors  upon  the  claim  of  tb* 
Lowry  Banking  Company;  and  it  woold 
therefore  be  inequitable  and  niUast  to 
compel  tbe  Lowry  Banking  Company  to 
pay  the  opposing  counsel  their  fees,  ai- 
thuogb  tbe  fund  was  brought  Into  court 
under  the  petition  which  the  latter  had 
filed  in  behalf  of  tbe  credltora.  We  woold 
agree  with  coanael  for  tbe  plaintiff  In  error 
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In  this  view  of  the  Isnr  were  it  not  for  one 
fact  In  the  record.  That  fact  Is  that  after 
the  petition  wan  filed  and  the  receiver  ap- 
pointed the  Jjowtj  Banking  CompaD^, 
npon  its  own  eppncatlon,  was  made  a 
party  plaintiff.  This  action  on  the  part 
of  tbe  Liowry  Banking  Compaoy  recoK- 
niEPd  the  necewlty  for  the  petition,  ant} 
ratified  the  filing  of  it.  Tbe  third  section 
of  the  act  of  1880,  (Code,  §  S149e,)  nader 
which  this  proceeding  was  Instituted,  pro- 
Tides  that  "any  creditor  may  become  a 
party  to  said  bill,  under  an  order  of  the 
eonrt,  at  any  time  before  the  final  dlstri- 
botion  of  the  assets,  he  becoming  charge- 
able with  bis  proportion  of  tbe  expenses 
of  the  prerloDS  proceedings.  "  When,  there- 
fore, the  bauklng  company  was  made  a 
party  plaintiff  to  the  petition  npon  Its 
own  motion,  nnder  this  section  of  tbe 
Code,  it  became  chargeable  with  Its  pro- 
portion of  the  expenses,  whatever  that 
proportion  might  be.  If  its  mortgagee 
were  snfflclent  In  amount  to  corer  the 
whole  assets  of  Wyly  &  Green,  there  was 
no  necessity  for  the  petition  or  for  the  ap- 
pointment of  a  recelrer,  aa  has  been  held 
frequently  by  tbls  court ;  and  11  the  bank- 
ins  company  had  objected  to  the  appoint- 
ment of  a  receiver,  and  bad  shown  co  the 
eonrt  that  Its  mortgages  were  snfDclent 
to  cover  the  entire  assets,  the  recover 
woold  not  bave  been  appointed.  Instead 
of  doing  tbls,  however,  it  Joined  in  the 
proceeding,  and  thereby  became  chargea- 
ble with  Its  proportion  of  tbe  expenses  up 
to  the  time  It  was  made  a  party,  and  a 
like  proportion  up  to  the  end  of  the  litiga- 
tion. In  case  It  recovered  the  whole  fund, 
It  wonld  be  for  the  court  or  the  Jury  to  de- 
termine, nnder  all  the  facts  of  tbe  case, 
what  amount  of  fees  Abbott  &  Smith 
shonld  receive  out  of  the  fnud  before  It 
was  paid  over  to  tbe  Lowry  Banking 
Company. 

8.  Tbe  eonrt  did  not  err  In  granting  a 
first  new  trial,  as  be  could  well  conclude 
that  the  Jury  found  contrary  to  the  evt- 
denee.  Both  parties  filed  exceptions  pen- 
(fente  Jtte  during  the  trial,  and  assigned 
error  on  tbem  here,  but,  as  the  case  is  still 
pending  In  the  court  below,  we  cannot 
consider  tbem  now.  Code,  9  4250.  Judg- 
ment affirmed. 


UiiAM  ▼.  BAvr  TKcrassBB,  T.  *  G.  Rt.  Co. 
(Acprme  Court     OeotyUi.   March  80;  1801.) 
IxnmT  TO  Ruuuus  Bhfloxb  —  Qnunoir  roa 

JOBT. 

Under  the  facts  of  thla  case,  as  disclosed 
fay  the  record,  It  was  error  to  graot  a  nonsuit. 
{Sullabm  by  Ote  Court) 

Error  from  superior  court.  Fulton  coun- 
ty;  kf .  J.  Clabkb,  Judge. 

y.  H.  BlAodford  and  Arnold  A  Arnold, 
fur  plaintiff  In  error.  Doraey,  BrewmtwA 
HoweU,  for  defoidaut  In  error. 

TiOMPrnm,  3.  George  Lawshe,  a  flagman 
on  a  freight  train  of  tbe  East  Tennessee, 
Virginia  ft  Georgia  Railway  Company, 
whose  duties  were  "on  or  about  the  rear 
end  of  the  train, "  was  killed  in  a  collision 
In  tbe  night-time,  caused  by  the  running 
ol  tbe  eBgliie  of  »  passenger  train  Into  the 
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rear  end  of  tne  freight  train.  His  widow, 
who  Is  now  Lula  Mills,  bmnght  suit 
against  the  railway  company  for  the  kill- 
ing of  her  husband,  on  tbe  trial  of  which 
a  nonsuit  was  gruited  by  tbe  eonrt  be- 
low, and  this  Judgment  Is  now  before  this 
court  for  review.  The  plaintiff's  evidence 
made  substantially  the  following  case: 
Theaccident occurred  at  Brasnell  station, 
some  60  feet  north  of  which  Is  a  trestle 
more  than  a  hundred  feet  long.  Tbe  road 
has  a  heavy  np-grade  coming  from  tbe 
north  to  this  station,  and  from  that  dlrec> 
tlon  the  top  of  a  car  standing  on  the  end 
of  the  trestle  could  be  seen  ISO  or  more 
yards  before  reaching  it.  A  train  running 
up  tills  grade  at  the  rate  of  30  miles  an 
hour  could  be  stopped  within  SO  yards. 
The  freight  train  npon  which  Lawshe  was 
employed  as  flagman  was  going  south, 
and  bad  reached  Braswell  after  12  o'clock 
on  the  night  of  the  aeeident.  Tbe  mglne 
of  that  train  had  been  demlled,  and,  while 
efforts  were  being  made  to  get  It  back 
upon  the  track,  tbe  train  of  freight-cars 
unavoidably  remained  on  the  main  line, 
and  occupied  the  trestle.  It  was  known 
to  tbe  employes  having  charge  of  this 
freight  train  tnattbe  sontb-bonnd  passen- 
ger train  was  approaching,  and  would  be 
duelnaboat  an  hourand  a  half.  The  con- 
ductor of  the  freight  train  told  Lawshe  to 
go  back  and  put  torpedoes  on  tbe  track, 
and  then,  as  be  bad  worked  bard,  was 
tired,  and  needed  rest,  to  go  into  tbe  cab 
and  go  to  sleep:  stating  also  that  be  (the 
conductor)  would  bave  hlra  waked  up  In 
time  to  flag  the  approaching  passenger 
train.  On  the  morning  succeeding  theae* 
ddent  the  remains  of  an  exploded  torpedo 
were  found  on  the  track  about  150  yards 
north  of  the  trestle.  The  conductor  In- 
structed one  Mills,  the  front  brakeman,  to 
go  back  to  the  cab  and  wake  Lawshe. 
and  tell  him  to  go  and  flag  the  passenger 
train.  Mills  went  twice  In  tbe  direction  ol 
the  cab  Into  which  Lawshe  had  gone,  and 
shouted  the  conductor's  message  to  Law- 
she,  hut  It  does  not  appear  that  Lawshe 
heard  him,  or  that  he  awoke,  11  be  was 
asleep.  Lawshe  rertalnly  did  not  come 
out  of  the  cab,  and  never  went  back  to 
flag  tbe  passenger  train.  In  one  or  two 
mlnntes  after  Mills  bad  called  Lawshe  the 
second  time  the  engine  of  the  passenger 
train,  running  at  a  Mgb  rate  of  speed, 
struck  the  cab,  and  demolished  it,  ran 
.  through  one  other  car,  and  Into  a  third. 
Lawshe  was  thrown  out  of  tbe  cab  and 
killed.  His  body  wasfound  on  the  ground 
below  tbe  trestle,  wrapped  in  a  blanket,  In 
which  he  had  doubtless  been  asleep.  There 
wasalso  evidence  to  show  that  a  torpedo, 
when  exploded,  made  a  noise  louder  than 
a  gunshot,  and  that  It  could  be  heard  for 
half  a  mile.  Tbe  following  rules  of  the 
company  were  put  In  evidence:  "BuleSl. 
An  explosive  cap,  or  torpedo,  placed  on 
the  rail,  Is  a  signal  to  be  need  In  addition 
to  the  regular  slftnals.  The  explosion  of 
one  torpedo  Is  a  signal  to  stop  Immediate- 
ly ;  tbe  explosion  of  two  torpedoes  Is  a 
signal  to  reduce  speed  Immediately,  and 
look  out  for  a  danger  signal. "  "Rule  99a. 
All  trains  will  approach  stations  with 
great  care,  expecting  to  find  the  main 
track  oeenpted  between  the  statlw  limits. 
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*  *  *  The  raeponBiblUty  for  accidents 
between  limit  posts  (or  switches)  or  at 
fuel  and  water  stations  will  rest  with  ap- 

proacbinft  trains." 

As  will  be  seen,  the  evidence  Is  quite 
meager  as  to  the  extent  and  nature  of  the 
daties  of  Lawshe.  as  flagman.  About  all 
that  can  be  feathered  from  the  record  on 
this  subject  must  be  taken  from  the  con 
Tersation  had  between  him  and  the  con- 
doctor,  In  connection  with  the  fact  that 
his  duties,  whatever  they  were,  were  to  be 
performed  "on  or  about  the  rear  end  of 
the  train. "  Whether  his  duties  were  fixed 
b7  rales  of  the  company,  which  he,  as  well 
as  the  conductor,  was  Doond  to  obey,  or 
were  prescribed  by  the  conductor  himself, 
does  not  appear  from  the  evidence.  In  the 
abnence  of  distinct  proof  upon  tblssubject, 
and  in  view  of  the  fact  that  the  conductor 
was  the  chief  officer  in  charge  of  the  train, 
and  was  giving  orders  to  Lawshe,  we  can- 
not presume  the  existence  of  any  rules  or 
regulations  prescribed  by  an  officer  of  the 
company  superior  in  authority  to  these 
men,  and  equally  binding  on  both  of  them, 
but  mpst  conclude  that  Lawshe  had  to 
look  to  the  conductor  alone  tor  Instruc- 
tions and  commands  regulating  his  duties. 
Just  here,  it  seems  to  us,  is  the  key  to  a 
proper  determination  of  the  question 
whether  or  not  a  nonsuit  should  have  been 
granted.  In  the  case  of  Banking  Co.  v. 
McDade.  5»  Ga.78.it  was  held.  In  effect, 
that  where  a  rule  was  prescribed  for  rail- 
road employes  by  a  common  superior,  one 
of  tliem  could  not  plead,  as  a  }uBtlficatlon 
tor  violating  such  rule,  the  orders  of  the 
other;  and.  therefore,  an  engineer  could 
not  excuse  himself  for  running  contrary 
to  a  schedoleflxed  by  the  company's  rules, 
on  the  ground  that  he  bad  been  ordered  to 
do  so  by  the  conductor.  In  the  absence  of 
a  mie  or  regulation  prescribed  by  such 
superior  officer,  addressed  to  and  binding 
alike  on  subordinates,  the  doctrine  seems 
to  be  well  settled  that  a  conductor  has 
the  charge  and  control  of  all  persons  em- 
ployed on  his  train,  end  that  they  are 
bound  to  obey  bis  orders.  In  the  case  of 
Ballway  Co.  v.  Koss.  112  V.  S.  890.  6  Hup. 
Ct.  Bep.  184.  JuHtlce  Fikld  said:  "We 
know  from  the  manner  In  which  railroads 
are  operated  that,  subject  to  the  general 
rules  and  orders  of  the  directors  of  the 
companies,  the  conductor  has  entire  con- 
trol and  management  of  the  train  to  which 
be  is  assigned.  He  directs  whea  It  sbail 
start,  at  what  speed  It  shall  run,  at  what 
stations  It  shall  stop,  and  for  what  length 
of  time,  and  everything  essential  to  its 
successful  movements;  and  all  personsem- 
ployed,on  It  are  subject  to  his  orders.  In 
no  proper  sense  of  the  term  Is  he  a  fellow- 
servant  with  the  fireman,  the  brakeman, 
the  porters,  and  the  engineer.  The  latter 
are  fellow-servants  in  the  running  of  the 
train  under  his  direction.  As  to  tliem  and 
the  train  he  stands  in  the  place  of  and  rep- 
resents the  corporation. "  This  doctrine 
has  also  been  recognized  by  this  court  In 
Pratber  v.  Railroad  Co.,  80  Ga.  436,  9  S.  E. 
Bep.  580,  wherein  Justice  Simmons  re- 
marked: '*The  conductor  was  in  chaise 
of  the  tradn.  •  •  •  He  represented  the 
company.  It  was  his  right  and  duty  to 
glveall  necessary  orders  tor  the  protection 


of  the  interests  of  the  company  and  the 
safety  of  Its  servants. "  Other  anthoritles 
could  be  cited,  but  theaboveare  doubtless 
sofficieut  to  support  a  proposition  so  well 
founded  in  common  sense  and  experience. 

It  follows,  then,  so  far  as  this  record 
discloses,  that  Lawshe  was  under  the  or- 
ders of  the  conductor,  and  therefore  was 
Justified  in  obeying  any  reasonable  com- 
mand of  the  latter.  Of  course,  he  would 
not  have  been  Justified  In  recklessly  expos- 
ing himself  to  danger,  although  command- 
ed so  to  do ;  but  do  the  facts  of  thhs  case 
so  conclusively  show  that  he  did  this  as 
to  leave  nothing  iora  jury  to  pass  upon  In 
this  connection?  Ars  not  the  tacts  dis- 
closed socb  as  to  make  It  proper  tora  jury 
to  decide  this  question?  inthe  first  place. 
It  may  be  assumed  that  Lawshe  knew  of 
that  rule  of  the  company  which  required 
all  passenger  trains  to  approach  stations 
with  great  caution,  and  he  bad  a  right  to 
assume  that  this  rule  would  be  observed, 
unless  some  other  rule,  directly  binding  on 
him,  provided,  either  In  terms  or  by  neces- 
sary implication,  that  be  should  not  rely 
implicitly  on  the  employes  of  the  passen- 
ger train,  but  must  himself  do  certain 
things  to  prevent  accident  In  case  they 
disregarded  the  rule  as  to  the  manner  of 
approaching  stations.  He  doubtless  was 
also  aware  of  the  tact  that  a  freight-car 
standing  on  the  trestle  could  be  seen  a 
considerable  distance,  and  that  a  train 
coming  op  that  grade,  even  at  a  high  rate 
of  speed,  could  easily  be  stopped  In  time 
to  avoid  a  collision.  In  the  second  place, 
if  the  plaintiff's  Inference  from  the  testi- 
mony as  to  the  torpedo  is  correct,  Lawshe 
also  knew  that  one  of  these  explosives  had 
been  placed  by  himself  on  the  track,  which 
ought  to  hare  warned  the  approaching 
passenger  train  of  danger,  and  caused  It 
to  stop.  And  In  the  third  place,  bcdng 
doubtless  worn  out  and  fattgnod,  he  had 
the  command  of  his  superior  officer  tu  en- 
ter the  cob  and  go  to  sleep,  and  that  offi- 
cer's assurance  that  he  should  be  awak- 
ened, not  only  in  time  to  prevent  barm  to 
himself,  but  also  In  time  to  go  back  upon 
the  track,  and  give  warning  to  this  ex- 
pected train.  And  he  may  have  felt  the 
greater  security  because  the  conductor 
seemed  satisfied  wltl>  the  existing  situa- 
tion, and  to  apprehend  no  danger.  In 
view  of  all  these  tacts,  ought  a  court  to 
say  that  his  conduct  was  reckless,  and 
therefore  he  was  guilty  of  negligence? 
Our  judgment  Is  that  this  question  bad 
better  be  left  for  solution  to  a  jury.  As 
we  have  already  Intimated,  If  the  evidenoe 
showed  that  It  was  the  duty  of  this  flag- 
man, under  any  rule  of  the  company  pre> 
scribed  by  an  officer  superior  both  to  him- 
self and  the  conductor,and  binding  direct- 
ly on  the  fiagman  himself,  to  go  back  on 
the  track  and  flag  this  passenger  train,  we 
would  hold  that  he  had  no  ngbt  to  obey 
the  conductor's  order  to  go  Into  the  cab, 
or  any  other  order  of  the  conductor  which 
conflicted  with  the  duty  he  ought  to  per- 
form under  such  rule  made  by  the  superior 
officer.  The  argument  of  the  learned  and 
able  counsel  for  the  railway  company  pro- 
ceeded upon  the  assumption  that  It  was 
the  duty  of  the  flagman  to  go  back  and 
flag  the  passenger  train,  and  that  some 
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rale  of  the  compauy,  of  higher  authority 
than  any  order  which  the  condoctor  could 

gve.  prescribed  this  duty.  We  have  care- 
lly  examined  the  pleadings  and  the  evl- 
dence  to  ascwtaln  whether  or  not  thle  aa- 
samptlon  \e  borne  out  thereby,  but  we 
bare  been  unable  to  find  In  the  record  auy- 
thlnj;  ehowlng  bow  the  flaKman'a  duties 
were  defined  or  regalated,  ottaerwlBe  than 
by  the  orders  of  the  conductor.  Without 
expressing  any  opinion  as  to  the  merits  of 
this  case,  we  lea  re  It  tn  be  Inrestlgated  In 
the  court  below,  feeling  assured  that, 
after  both  aides  bare  been  fully  heard,  and 
all  the  facts  brought  out,  a  Jury  can  deter- 
mine moreaccurately  thanourselvea  orthe 
learned  trial  Judge  whether  or  not  the  de- 
ceased was  gallty  of  negligence  la  the 
calamity  which  caused  bis  death,  this  be- 
ing the  main  and  vital  question  to  be  de- 
cided. Jadgment  reversed. 


Ballard  et  a/,  v.  Oat  et  a/. 
(Supreme  Court  cS  North  Carolina.  Mar  6, 1891. ) 
Afpuj<  rsoM  Jdbticbb'  Counts— Disvissaih 
Code  N.  C.  S  M6,  provides  that  appeals 
£rom  joatices  of  the  peace  shall  stand  for  trial 
de  novo  on  the  dockets  of  the  superior  courts  at 
the  first  term  after  the  appeal  is  taken,  and  that, 
if  defendant  should  nuike  default,  lodgment 
should  be  rendered  against  him,  final  In  some 
eases,  and  by  default  and  inquiry  In  others.  By 
an  amendatory  act  (Laws  1889,  o.  418)  it  is  fur- 
tbcr  nrovlded  that  where  the  appellant  failed  to 
hare  nls  appeal  doolceted  at  the  next  term  the 
appellee  might  file  a  transcript  of  the  ]dstice*s 
record,  and  more  to  dismiss.  Held,  that  where 
defendant  failed  to  docket  bis  appeal  at  the  next 
torm,  but  did  so  at  the  seoond  term,  when  plain- 
tiff, upon  defendant's  failnre  to  appear,  took 
Jndgnient  by  dafiaiilt  against  him,  which  was  sab- 
aequeotlyset  aside  on  the  ground  that  tils  failure 
to  appear  was  excusable  n^Hgence,  plaintiff 
waa  suU  entitled  to  more  for  a  dismissal  xor  fail- 
ure to  docket  the  appeal  in  time. 

Appeal  from  superior  court,  Durham 
county;  MacRae.  Judge. 

This  was  a  motion  to  diemiaa  an  appeal 
bt>m  the  Jttdgmentof  a  Jostlceof  the  peace. 

J.  S.  Manutng  and  Boone  <£  Parker,  for 
apprtlanta.  Faller    JFnUer,  for  appellees. 

AvBRT.  J.  The  Judge  Iwlow  beard  at 
the  October  term  of  the  court  two  mo- 
tions. First,  upon  motion  ol  the  defend- 
ants, supported  by  numerous  affidavits, 
he  ordered  that  a  Judgment  by  default,  en- 
tered against  them  at  the  previous  June 
term,  be  vacated,  on  the  ground  that  the 
lallnre  to  enter  an  appearance  at  last- 
named  term  was  excusable  neglect.  So 
soon  as  the  appeal  was  reinstated  upon 
the  docket  by  this  Judgment,  and  counsel 
bad  appeared  for  defendants,  the  ptaln- 
tlfto  moved  the  court  to  dismiss  the  ap- 
peal for  failure  of  the  defendants  to  cause 
It  to  be  doiketed  before  the  term  of  the 
superior  court  next  after  the  trial  In  the 
coartofthejnstlccof  thepeace.  The  plain 
parpose  of  the  legislature,  as  manifested 
In  the  statute,  (Code,  5  566.)  was  to  ex- 
pedite the  disposition  of  appeals  frum  the 
cunrts  of  Justices  of  the  peace,  by  provid- 
iug  tbat  they  should  stand  for  trial  de 
novo  on  thedockets  of  the  superior  courts 
at  the  first  term  after  the  appeal  should 
be  taken ;  that  if  both  parties  should  ap- 


pear, judgment  should  berendered  against 
the  party  caat;  and  that,  where  the  de- 
fendant should  make  defaolt,  the  Judg- 
ment in  certain  classes  of  cases  should  be 
final,  and  in  other  actions  by  default  and 
inquiry  "to  be  execoted  forthwith  by  a 
Jury."  This  section  was  subsequently  so 
amended  (Laws  1880,  c.  448)  tbat  where 
the  party  appealing  should  fail  to  cause 
his  appeal  to  be  docketed  before  the  next 
term  of  the  saperinr  court,  the  opposing 
party  should  nave  the  right  to  procure 
a  transcript  of  the  Justice's  record,  docket 
It,  and  move  to  dismiss  the  appeal  at  said 
term.  The  amendment  seems  to  have  been 
enacted  In  furtherance  uf  the  same  pur- 
pose to  prevent  unnecessary  delay  in  dis- 
posing of  these  causes  involving  small 
amounts.  The  case  was  tried  before  the 
Justice  on  the  26th  of  OctobeM889,aDd  his 
return  was  handed  to  the  clerk  October 
26th.  The  next  term  of  the  superior  court 
was  held  in  January  following.  Tbe  de- 
fendants neglected  to  pay  theclerk's  fees  for 
docketing  until  after  that  term,  and  con- 
sequently the  appeal  was  not  entered  on 
the  docket  until  the  March  term*  1890. 
Just  after  banding  tbe  transcript  to  the 
clerk— on  the  same  day— the  Justice  of  tlie 
peace  told  the  defendants  that  the  clerk 
would  not  docket  tbe  appeal  unless  they 
should  pay  bis  fees.  The  clerk  had  the 
right,  even  under  the  common  law,  as  he 
ha?  under  the  statute,  (Code,  {  8758,)  to 
demand  his  fees  In  advance.  West  v.  Reyn- 
olds, M  N.G.  333;  Clerk  v.  Wagoner,  4  lied. 
181;  Andrews  v.  Whisnant.  H8  N.  C.446; 
Long  r.  Walker,  105  N.  C.  97. 10  S.  E.  Rep. 
858;  Martin  v.  Chasteen.  76  N.  C.  96.  The 
clerk  followed  the  saggestlon  of  this  court 
made  In  West  v.  Reynolds,  supra.  In  noti- 
fying the  Jiistlceof  tbe  peace  that  he  would 
not  enter  the  case  upon  the  ducket  until 
bis  fees  should  be  paid,  and  tbe  latter  told 
the  defendants  on  tbe  same  day  of  the 
clerk's  demand  and  purpose.  Both  the 
original  provision  of  the  Code  and  the 
amendatory  statute  Indicate  an  intent  on 
the  part  of  the  legislature  to  require  liti- 
gants to  be  diligent  In  prosecuting  ap- 
peals from  Justices  of  tbe  peace.  The  pur- 
pose seems  to  have  been  to  prevent  par- 
ties from  using  thdr  right  to  a  new  trial 
In  an  Intermediate  dIbI  prius  court  as  a 
means  of  cauelnguseless  delay  and  subject- 
ing the  successful  party  meantime  to  the 
risk  of  losing  the  frultsof  his  victory.  The 
plaintiffs  might  have  docketed  and  dis- 
missed the  appeal  at  the  January  term, 
under  the  act  of  1889.  When  It  was  en- 
tered by  the  clerk  at  the  Instance  of  tbe 
deffflidants  atthenextsncceedlngterm,  the 
plaintiffs,  seeing  that  counsel  bad  not  en- 
tered an  appearance,  elected  to  ask  for  a 
Judgment  by  default.  Instead  of  moving 
to  dismiss.  When  the  court  subsequently 
declared  tbat  the  failure  to  appear  was 
excusable  negligence,  the  reinstated  case 
stood  upon  the  docket  subject  to  tbe  right 
of  the  plaintiffs  to  move  to  dismiss  them, 
lust  as  they  could  have  substituted  that 
motion  for  the  demand  for  Judgment  by 
default  at  the  previous  term.  After  the 
Judgment  bad  been  vacated,  and  the  par- 
ties were  ap|>earing  before  the  court  by 
counsel,  tbe  status  of  both  in  the  court 
was  the  same  asU  the  Judgment  by  default 
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had  ncvLT  been  entered  at  all.'  There  was 
no  error  In  the  Jndgmenl  dlsmlasInK  tbe 
■appeal,  and,  as  that  waa  a  final  dispoBl- 
tlon  of  the  case.  It  was  HObJect  to  review 
In  this  court.  No  error. 


PowEBS  et  al.  V.  Ebwin  et  a/. 
(SupmM  Court  of  North  CcuroWna.  Mar  IS, 

1891.) 

-Bau— CoHTSAOT— Bbbach— EnvBvas  — Xhstbuo- 

TI0N8. 

In  an  action  for  the  price  of  machlnetr, 
defeodanta  Aled  a  coanter-claim  for  plaintlfu' 
failure  to  deliver  tbo  machlnetr  promptly,  ac- 
cording to  their  contract.  Puintiffs  replied 
that  they  were  merely  defendants*  agents  to  pur- 
ohase  the  machinery  speoifled,  and  were  in  no 
wise  responBible  for  tiie  delay.  The  evidenoe 
was  conmetiDg  as  to  whether  pliUnttfls  were  sacb 
aeeoiEy  or  whether  Qib  machinery  was  purchased 
dlreotly  from  them.  £CsId,  that  It  was  error  to 
Instruct  the  joiy  to  find  that  plalntUEs  had  not 
.failed  to  comply  with  their  omitraoL 

Appeal  from  snperlor  conrt,  Alamance 
-county ;  James  MacRae,  Judge. 

The  complaint  allies  that  the  plalntlfb 
sold  to  the  defendants  certain  machinery 
fur  the  consideration  alleeed,  and  that 
there  Is  a  balance  of  the  purchase  money 
due  them  for  the  same,  which  the  defend- 
ants refuse  to  pay,  etc.  The  answer  ad- 
mits that  such  balance  was  onpald,  but  it 
alleges  a  counter-claim,  the  cause  of  no- 
tion being  damages  sustained  by  reason 
of  the  lailure  of  the  plaintiffs  to  deliver 
promptly  to  the  defendants  a  certain  Im- 
portant piece  of  machinery  sppclfled,  as 
they  agree  aod  bound  themselves  to  do, 
which  piece  ol  machinery  waa  part  of  the 
goods  the  defendants  purchased  from  the 
ptalntlffs,  the  price  of  which,  in  part, 
they  seek  to  recover  by  this  action.  The 
reply  denies  the  alleged  counter-claim, 
and  alleges  that  the  ptalntifis  were  blmply 
the  Bgents  of  the  defendants,  charged  to 
parrhase  from  the  mannracturere  thereof 
the  particular  piece  of  machinery  specified; 
that  as  such  agents  they  purchased  the 
same  for  the  defendants,  und  are  in  no 
way  or  manner  responsible  for  the  delay 
eomplaiued  of  in  snipping  and  sapplyiug 
It,  or  for  Its  detective  nature,  or  for  the 
damage?  to  the  defendants  occasioned  by 
the  delay  complained  of,  etc.  The  court 
submitted  to  a  Jury  these  issues:  "(1)  Did 
the  plaintiffs  fall  to  comply  with  their  con- 
tract with  the  defendants,  as  all^^d  in 
the  answer?  Ci)  What  damages,  if  any, 
have  defendants  sustained?"  The  court, 
among  other  things,  Instracted  the  Jury 
its  follows:  "The  contention  of  the  plnln- 
tlRs,  Powers  &  Co.,  la  that  the 'sunder' 
was  ordered  by  them  from  the  Berlin  Ma- 
chine-Works at  the  Instance  of  the  defend- 
ants, and  not  on  their  own  account,  and 
that  they,  the  ptaiutllfs,  are  not  responsi- 
ble to  the  defendants  for  any  delay  in  the 
shipment  of  the  'sunder,*  or  for  any  detect 
In  the 'sunder' itself.  It  appears  by  the 
evidence  that  the  plalntitts  were  not  man- 
ufacturers of  the  piece  of  machinery  called 
the  'sunder,'  and  while  they  were  to  fur- 
.nlsfa  this  piece  of  machinery  they  were  not 


to  send  it  direct,  but  were  to  order  It  to 
be  sent  at  once  to  driendants  from  Beriin 
Machlne-WoriiB.  If  the  plaintiffs  then 
promptly  ordered  the  machine  from  the 
company  at  Berlin,  Wis.,  and  did  not  as< 
sent  to  nor  participate  la  the  delay  of  the 
Berlin  Machine-Works  to  make  prompt 
shipments,  the  plaintiffs  are  not  responsi- 
ble for  the  fallnre  of  the  Berlin  Works  to 
send  the  machine  forward  at  once.  Nd- 
ther  are  ttaey  responsible  for  any  d^ay  In 
the  tranepoitatlon  after  tlie  same  bad 
been  delivered  to  the  railroad  company. 
The  plaintiffs,  being  requested  to  order 
the  machine  from  the  Berlin  Works, 
would  not  be  responsible  to  defendants 
tor  a  defect,  especially  a  hidden  detect,  In 
that  piece  of  It  which  broke  aoon  after 
they  put  It  In  operation.  So,  upon  all  the 
testimony,  I  shall  have  to  iusteuct  you 
that  your  response  to  the  first  Issue 
should  be,  *No.'  To  this  charge  thtt  de- 
fendants except."  The  Jury  responded 
"No"  to  the  first  lasue,  and  Judgment  was 
rendered  for  plaintiffs.  Defendants  ap- 
pealed to  supreme  court,  and  assign  tor 
error  In  the  charge  of  his  honor:  "(1) 
That  be  erred  In  charging  and  instructing 
the  Jury  to  respond  to  the  first  iraue, 
•No.'" 

Boone  dk  Farker,  tor  appdlants.  J,  A. 
Lottgf  lor  appellees. 

Merrihon,  G.  J.,  {after  Btating  tbeiketa 
as  abure.)  The  exception  must  be  sns- 
tained.  There  waa  evidence  produced  by 
the  defendants  on  the  trial  tending  direct- 
ly to  prove  that  the  plaintiffs  were  not 
the  agents  of  the  defendants,  but  that  the 
latter  purchased  the  piece  of  machinery  in 
question  directly  from  them,  and  not 
from  the  manufacturers  thereof.  On?  of 
the  defendants  so  exproisly  testified.  The 
bill  of  nharges  rendered  by  the  plain  tlflft 
to  the  defendants  contained  an  item  of 
charge  for  It.  and  the  correspondence  put 
in  evidence  tended  likewise  to  prove  the 
same  fact.  There  was  evidence  tending 
to  prove  delay  in  supplying  the  machin- 
ery In  quentlon,  when  by  the  terms  ot  the 
contract  it  shfiuld  have  be«i  shipped 
promptly,  etc..  There  waa  evidence  (cor* 
reopondence)  going  to  show  that  tho  de- 
fendants had  repeatedly  written  the  man- 
ufacturers ot  the  machine,  urging  them  to 
hasten  the  shipment  of  the  same,  but  tbls 
correspondence  did  not  develop— certain- 
ly not  In  terms— any  contract  of  sale  on 
the  part  of  the  mannfacturera  to  tbe  de- 
fendants. The  mere  fact  that  the  latter 
urged  the  former  to  hasten  the  shipment 
ot  the  muchlne  cuuld  not  necessarily  prove 
that  the  plaintiffs  were  the  defendants* 
agents  to  purchase  the  same.  In  any 
view  of  the  evidence,  the  court  ought  not 
to  have  instructed  the  Jury  to  render  a 
verdict  In  the  negative  upon  the  first  issue 
submitted  to  them.  At  least*  it  should 
have  submitted  the  qoestlon  of  agency, 
with  appropi^ate  InstmctlonB.  There  Is 
error.  The  defendants  are  entitled  to  a 
new  trial,  and  we  so  adjudge.  To  that 
end  let  this  opinion  be  certified  to  tbe  su- 
perior conrt.   It  Is  so  ordered. 
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Grant  t.  Ba.i.bioh  A  G.  B.  Co. 
(ffupram  Cmurt  CamUna.  Iter  1>» 

Guwms  —  Ixnmns  to  PiunmBV— KrnmroB. 

1.  In  as  action  for  Injuries  to  plaintiff,  a  mall 
agent  on  defendant's  train,  receiTed  In  an  acci- 
dent at  a  switch,  tlie  exclusion  of  a  questtoa 
wbflther  there  was  not  a  sobsequeat  aoddent  at 
the  same  switch  Is  harmlees  error  where  another 
witness  testifies  as  to  suofa  accddent 

2.  It  is  not  error  to  exclude  a  question  wheth- 
er, if  a  switch  be  worn,  the  flanges  of  the  engine 
wheels  might  not  throw  It  op^  whm  the  wit- 
ness is  not  an  expert,  and  there  ts  no  evldmioe 
that  the  switch  was  worn. 

&  Eridence  of  the  condition  of  defendant's 
traclE  at  other  places  and  of  oth^  switdies  In  the 
Tfcinity  is  inadmissible. 

4.  Though  the  accident  was  oocastosied  bfthe 
train  leavli^g  the  main  track  at  the  switch,  and 
then  running  into  tk^lght-cars  standing  on  the 
side  tjrack  leaving  such  freight-cars  standing 
on  the  aide  track.  Is  not  n^l^ence  where  they 
do  not  Interfere  with  trarei  when  the  tracks  are 
In  order. 

Action  tried  before  'Womaoe,  J.,  at 
March  term,  1ft90.  of  Halifax  naperlOr 
court.  The  plaintiff  brought  tbls  action 
to  reeoTer  damageB  alleged  to  have  been 
occaaioued  by  the  neellgeore  of  defendant, 
In  that,  while  lie  wan  In  the  regnlar  dla- 
charse  of  hlB  duty  aa  mail  af^t  in  one  of 
the  cara  attached  to  and  forming  part  of 
one  of  defendant's  regular  passenger  and 
mall  trains  In  motion,  the  same  was 
thrown  violently  from  the  track,  and  he 
anatafned  serioaa  physical  tn]uries.  The 
defendant  denied  the  material  allegations 
of  the  complaint,  and  the  following  Issues 
were  Btjbmltted  to  the  Jury:  "Was  the 
plaintiff  damaged  by  the  negligence  of  de- 
fendant? (2)  What  damage.  H  any.  did 
plaintiff  BDHtaln  by  the  negligence  of  the 
defendant?"  It  was  in  evidence  from  both 

{ilalnttD  and  defendanttfaatplaintltf.  while 
D  the  discharge  of  bis  duties  as  mall  agent 
of  one  of  the  regular  passenger  trains  of 
delmdant,  received  injuries  by  the  train 
leaving  the  track  at  a  switch  about  a  halt 
mile  from  Johnston -Street  station  in  Ral- 
eigh, on  Friday.  February  0, 1899.  That 
after  the  accident  the  pin  which  held  the 
switch  in  place  was  missing,  and  has  nev- 
er been  found.  That  at  the  place  of  the 
awldent  there  to  a  decided  curve,  the 
■witch  being  on  the  outside.  There  were 
three  tracks,— one  called  a  "spar  track," 
bnllt  to  hold  Idle  cars,  and  unconnected 
with  the  other  tracks  at  Its  end  nearest 
the  Bcene  of  the  accident ;  one  a  side  track, 
connected  with  the  main  track  by  the 
■witch  in  question;  and  the  main  track. 
That  at  the  time  of  the  accident  there  were 
no  cars  on  the  apnr  track,  bat  there  were 
14  cars  standing  on  the  side  track,  but  far 
enough  awiiy  to  pOTmIt  trains  to  pass  ou 
the  main  track  with  safety.  That  when 
the  train  left  the  main  track  at  the  switch 
It  ran  for  u  short  distance  over  the  cross- 
ties,  and  into  the  cars  standing  on  the  side 
track  with  great  force,  badly  breaking  the 
engine  and  several  of  the  standing  cars. 
That  prior  to  the  accident  the  road-bed 
and  switch  at  the  place  of  accident,  as 
wtil  as  the  engine  and  cars,  were  In  good 
condition,  and  the  employes  of  thedefend- 
■nt  company  whose  duty  it  was  to  snpeiv 
v.l9i$.£.no.6 — 14 


Intend  and  operate  them  were  competent 
and  efficient. 

Lewis  Wrenn,  who  was  conductor  In 
charge  of  the  train,  was  examined  as  a 
witness  for  the  defendant.  On  the  cross-* 
examination,  the  witness  was  asked : 
"Was  there  not  a  similar  accident  near  the 
same  place  a  little  liefore  or  after  this  acci- 
dent by  the  train  running  off,  run  by  the 
same  engineer  and  conductor?"  Objec- 
tion by  defendant.  Objection  sustained, 
and  the  plaintiff  excepted.  Hnbsequently 
Baftis  Horton  was  examined  as  a  witness 
for  the  defendant,  and  testified  that  he  was 
the  engineer  In  charge  of  thederalled  train. 
On  his  crosB-examination  the  plaintiff  was 
permitted  to  usk  this  question'  "Have 
you  had  another  accident  shortly  prior  to 
this  accident?"  To  which  he  answered: 
"I  have  not  for  a  number  of  years. "  He 
was  then  asked :  "  Were  there  any  acci- 
dents shortly  after  this  one?*  To  whteh 
question  be  answered:  **l  had  an  acci- 
dent shortly  afterwards,  about  two  hun- 
dred yards  above  theplaceof  this  accident, 
at  the  other  end  of  the  switch.  That 
switch  was  probably  changed  by  mistake. 
I  did  not  get  off  the  track.  I  ran  on  the 
side  track,  and  into  cars  standing  on  it. 
There  wttB  no  switch  broken;  I  was  only 
turned  on  the  wrong  track  by  a  mistake 
of  some  one  changing  the  switch. "  Coun- 
sel for  the  plaintiff  stated  that  this  was 
the  accident  they  desired  the  witness 
Wrenn  to  testify  to,  who  was  admitted  to 
have  been  the  conductor  In  charge  of  the 
train  on  this  occasion  also.  On  the  cross- 
examination  uf  T.  H.  Pleasants,  a  witness 
for  the  defendant,  he  was  asked  by  the 
plaintiff:  "If  the  end  ot  the  switch  had 
worn,  and  tbeflanges  ot  the  wheels  caught 
on  it,  mlghtnottheenglneopen  theswitcb. 
coming  from  eltherdirection?"  Objection 
by  the  defendant,  and  objection  sustained, 
tor  there  was  no  evldrace  that  this  switch 
had  worn,  and  the  defendant  excepted. 
J.  B.  Thrower,  a  witness  tor  the  defend- 
ant, had  previously  stated,  In  explaining 
H  model  of  the  switch  In  use:  "The  point 
of  the  switch  would  wear  after  a  long 
time,  but  would  woar  thinner."  Bufns 
Horton  had  testlDed  that  "the  points  ot 
switches  wear  some."  W.A.Green  had 
testified:  "I  examined  theswitcb  Wednes- 
day before  the  accident,  and  Itwaaln good 
order. "  The  plaintiff  offered  to  prove  the 
condition  ot  the  track  at  or  near  the 
"Boand-Houee,"  and  within  the  yard  lim- 
it presided  over  by  the  same  sectfon-maa- 
ter  as  the  road  at  thepolntoItheaccUent. 
Objected  to  hy  the  defendant.  Objection 
sustained,  end  the  plalntlffexcepted.  The 
plaintiff  asked  a  wltnera,  "What  to  the 
present  condition  of  the  switches  In  the 
yard  limit?"  Objection  by  the  defendant. 
Objection  sostained,  and  the  delendantex- 
cepted. 

The  plaintiff  asked  the  folluwlng  special 
Instructions:  ** (1)  The  defendant  rail- 
road Is  a  public  carrier,  and  Is  required  to 
use  the  greatest  care  and  utmost  diligence 
and  good  faith  In  providing  for  the  safety 
of  Its  paasengers,  both  as  to  life  and  limb. 
(2)  The  defendant  Is  required,  by  the  net. 
ure  of  Its  culling,  to  provide  the  safest 
cars,  the  safest  engines,  the  safest  roads, 
the  safest  switches,  and  tbe  safest  and 
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I)efit  and  most  competent  employes  and 
BervantB  tbe  nature  of  its  business  per- 
mits; and  II  It  failed  to  provide  tliem,  or 
aQ3'  of  tbem,  aod  the  plaintiff  was  tliere- 
by  Injured,  he  is  entitled  to  recover  to  tke 
extent  of  Injuries.  (8)  If  the  plaintiff  has 
shown,  and  the  Jury  believe,  that  he  was 
Injured  In  the  manner  described  by  him  by 
the  accident  or  wreck  on  defendant's 
road,  tbe  law  presomes  that  the  injury 
was  by  the  defendant's  neffllgence,  and 
the  burden  ix  upon  tbe  defendant  to  show 
that  the  wrceK  was  not  by  Its  fault,  and 
that  it  used  the  ntmost  care  and  dlU- 
sence  to  prevent  it.  (4)  The  law  requires 
that  the  defendant  siiail  not  only  have 
efficient  and  competent  servants,  bat 
should  have  them  In  sufficient  numbers  to 
provUe  aaalnHt  every  reasonable  contin- 
gency. (6)  Switches  are  points  and  parts 
of  a  road  at  which  accidents  are  liable  to 
occur,  unless  closely  attended  to,  and  de- 
fendant Is  held  to  the  utmost  diligence, 
care,  and  watchfulness  In  selectiog  theuaf- 
eat  patterns  In  the  start,  and  in  keeping 
them  In  perfect  order.  (6)  Leaving  cars 
on  such  a  side  track,  so  close  to  such  a 
switch  as  that  the  train  going  at  the  qbu- 
al  speed  of  thirty  or  thirty-five  miles  an 
hour,  and  rushing  out  upon  such  side 
track,  could  not  have  been  stopped  In 
time  to  prevent  a  collision,  la  negligence. 
(7)  If  the  Jury  believe  that  tbe  accident 
and  Injury  to  the  plaintiff  occurred  In  con- 
sequence of  a  mlnplaced  switch,  then  the 
evidence  offered  by  tbe  defendant  is  not 
sufficient  to  rebut  the  presumption  of  neg- 
ligence, and  the  Jury  should  tlnd  the  first 
Issue,  'Yes.'"  The  court  gave  substan- 
tially  the  Ist,  2d.  8d,  4tb,  and  6th  special 
instmctlons  asked  by  the  plalntilf,  and  re- 
fused the  6th  and  7tb,  and  the  plalntiH  ex- 
cepted. 

The  court  charged  the  Jury  as  follows: 
''In  this  case  the  burden  of  proof  is  upon 
the  plaintiff  to  show  by  a  preponderance 
of  the  evidence  that  he  was  injured  by  the 
negligence  of  the  defendant,  and.  If  be  has 
nut  BO  convinced  the  Jury,  tbey  will  answer 
the  first  Issue,  'No.'  Unless  he  has  shown 
the  Jury  by  a  preponderance  of  the  evi- 
dent that  tbe  Injury  was  occasioned  by 
an  act  which,  with  proper  care,  or  by  ma- 
chinery which,  with  proper  use  and  care, 
would  not  ordinarily  produce  damage,  if 
he  has  so  satisfied  the  jury,  then  ho  has 
made  vvh-it  the  law  terms  a  prima  facie 
case  of  negUK^ncti.  and  the  laboring  oar  is 
shifted  to  the  defendant,  and  the  defend* 
ant  must  sbow  by  preponderance  of  tbe 
evidence  that  tbe  company  has  not  been 
guilty  of  negligence;  and  the  reason  for 
this  Is  that  It  is  so  much  easier  fur  those 
who  do  the  damage  to  show  the  excul- 
pating circumstances.  It  such  exist,  than 
It  Is  for  tbe  plaintiff  to  prodnce  proof  of 
positive  negligence."  To  this  Instruction 
the  plaintiff  excepted.  Tbe  court  further 
charged  the  jury:  "To  render  the  defend- 
ant liable  the  Injury  must  be  the  natural 
and  probable  consequence  of  the  negli- 
gence,— such  a  consequence  as,  under  the 
circumstances,  might  nr  ought  to  have 
been  foreseen  by  the  wrong-doer  as  likely 
to  result  from  his  act."  To  this  Instruc- 
tion the  plaintiff  excepted.  The  court  fur- 
ther charged  the  Jury:  "The  defendant 


claims  to  have  rebutted  this  presumption 
of  negligence  by  showing  that  the  only 
way  the  accident  could  have  occurred  was 
by  the  pin  having  been  taken  out  of  the 
switch  by  some  evil-disposed  person  other 
than  the  defendant  and  its  agents.  If  tlie 
defendant  has  satisfied  the  Jury  that  this 
Is  troe,  then  the  defendant  has  not  been 
gnllty  of  negligence,  aqd  the  plaintiff  can- 
not recover.^  To  this  charge  tbe  plaintiff 
excepted.  The  court  further  charged  the 
Jury:  "if  the  defendant  has  not  so  sutla- 
fled  tbe  jury,  and  the  Jury  believe  that  the 
accident  may  have  occurred  in  some  other 
manner  than  by  tbe  swltcb-pln  having 
been  so  removed,  then  tbe  defendant  must 
satisfy  tbe  Jury  that  It  has  not  In  other 
respects  been  negligent;  and  In  that  view 
the  court  charges  tbe  Jury  that  It  is  not 
negligence  in  the  defendant  company  not 
to  have  a  guard  or  watchman  at  the 
switch."  To  which  charge  the  plaintitt 
excepted.  The  court  further  charged  :  "It 
was  not  negligence  to  plane  box  cars  on 
the  side  track,  unless  they  were  near 
enough  to  Interfere  with  travel  on  the 
main  track.  **  To  which  charge  tbe  plain- 
tiff excepted.  The  court  further  charged : 
"If  the  jury  believe  that  the  defendant 
used  tbe  safest  and  best  switches  obtain- 
able, and  other  safest  machinery;  em- 
ployed competent  officials  in  their  respect- 
ive capacities ;  caasedtheswitcbaud  road 
to  be  examined  carefully  every  two  or 
three  days;  that  this  switch  was  exam- 
ined carefully  on  Wednesday  preceding  the 
accident;  that  a  number  of  trains  passed 
over  the  switch  the  same  day.  that  tbe 
switch  was  operated  successfully  that 
morning,  and  nothing  was  discovered  to 
be  wrong  with  It;  and  that  the  engineer. 
In  bis  proper  place,  noticed  and  saw  that 
the  signal  showed  the  main  track  to  be 
open,  and  that  only  human  agency  could 
enable  the  target  to  show  safety  when  the 
switch  was  partly  open,  which  caused  the 
wreck,— then  the  defendant  has  not  l>een 
guilty  of  negligence,  and  the  plaintiff  can- 
not recover,  for  the  defendant  must  use 
the  highest  degree  of  care  that  a  reasonsr 
ble  man  could  use."  To  which  charge  tbe 
plaintiff  excepted,  "Butif  the  Jnryarenot 
so  satisfied  by  the  defendant,  tbey  will  an- 
swer the  first  Issue,  'Yes.*  and  will  proceed 
to  the  second  issue."  There  was  a  verdict 
for  the  defendant.  Rule  for  a  new  trial, 
and  ventre  de  novo  by  tbe  plaintiff  for 
error  In  the  rejection  of  evidence  set  out 
In  exceptions  1.  2,  3,  and  4,  and  for  refus- 
ing the  special  Instructions  asked  for  and 
set  out  in  exceptions  5  and  6,  and  in  those 
given  as  set  out  In  exceptions  7,  8,  9. 10. 
11,  and  12.  Rule  discharged.  Judgment 
upon  the  verdict  for  tbedtfendant.  Ap- 
peal by  the  plaintiff. 

R,  B.  Peebles  and  W,  J.  PeeJe,  for  appel- 
lant. Batchelor  &  Devereuz  and  W.  H. 
Daj-,  for  appellee. 

Mru&iuon,  C.  J.,  {after  Btatlttsr  tbe  fiteta 
as  above.)  As  to  the  first  exception,  tf  It 
be  granted  that  the  court  should  have  al- 
lowed the  question  to  be  answered.  It  ap- 
pears that  another  wltuesa  of  the  defend- 
ant npon  eross-oxamlnatlon  was  atter^ 
wards  allowed  to  testify  that  an  accident 
subsequent  to  that  alleged  In  the  corn- 
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plaint  had  happened,  and  the  coanad  for 
the  plalntin  said  this  was  the  same  one 
be  desired  the  first  witness  to  giro  evidence 
of  It  was  not  questioned  by  the  defend- 
ant that  soch  second  ai-cldent  did  occur, 
and  hence  the  plaintiff  had  benefit  of  the 
evidence  In  as  foil  measure.  In  every  re- 
apoct  ol  the  ease,  as  if  the  first  witness  Tfi- 
ferred  to  bad  given  the  same.  The  ex'wp- 
tlon  Is  ther^ore  without  force.  Nor  has 
the  second  exception  any  merit.  The  wit- 
ness referred  to  was  not  examined  as  an 
expert;  nor  does  It  appear  that  he  wan  an 
expert  or  that  he  was  skilled  lu  such 
matters  as  the  question  bad  reference  to. 
The  question  he  was  not  allowed  to  an- 
swer was  based  upon  a  hypothetical  state 
<rf  facts,  and  was  intended  to  elicit  bis 
opinion.  The  answer,  if  the  same  bad 
been  received,  could  have  served  no  prop- 
er pnrpoee,  because  "there  was  no  evi- 
dence that  this  switch  had  worn. "  It  Is 
so  stated  In  the  case,  and  no  such  evi- 
dence appears.  The  evidence  tu  which  the 
tblrd  and  foortb  exceptions  refer  was 
properiy  excluded.  The  condition  of  the 
defendant's  railroad  track  at  places  other 
than  that  At  which  the  accident  In  ques- 
tion happened  could  not  prove  or  dis- 
prove the  condition  of  the  track  at  the 
latter  place.  Sncb  evidence  wonld  afford 
Itroaad  only  for  uncertain  Inference — mere 
cosijectore— and  It  voald  certainly  tend 
to  mislead  and  confuse  the  Jury.  The 
same  may  be  said  of  evidence  of  the  "con- 
dition of  the  switches  in  the  yard  limit" 
at  the  time  of  the  trial.  We  think  the 
plaintiff  has  no  Just  STOund  of  exception 
to  the  Inetmctlons  complained  of  that  the 
court  s:ave  the  Jury.  Indeed,  it  la  ques- 
tionable whether  In  some  respects  they 
were  not  toofaTorable  to  blm.  The  evi- 
dence went  to  prove  the  accident  whereby 
the  plaintiff  anstalncd  Injury,  and  that  It 
may  have  been  and  probably  was  occa- 
doned  by  the  absence  of  an  Important 
bolt,  tbe  purpose  and  use  of  which  were 
tu  bold  the  "switch ''In  Its  proper  place. 
There  was  no  evidence  going  to  show 
whatotberwtae  eonld  bavegtvm  rise  to  It. 
Tbe  principal  Inquiry  was  wbetber  the  de- 
fendant negllgmtly  allowed  that  bolt  to 
be  oat  of  Its  place.  It  seems  that  only 
sncb  parts  of  the  Instructions  to  the  Jury 
as  were  excepted  to  are  set  forth  In  the 
record.  Bat  It  certainly  appears  that  the 
court  very  fully,  in  substance,  told  the 
Jury  that  If  the  plaintiff  had  satisfied 
them  that  bis  "Injury  was  occasioned  by 
an  act  wblcb  with  proper  care  or  by  ma- 
ehlntsry  which  with  proper  oae  and  care 
would  not  ordinarily  produce  damage," 
then  the  burden  was  on  the  defendant  to 
prove  that  ft  was  not  chargeable  with 
n^ligence.  This  was  clearly  sutficlent, 
and  In  harmony  with  nnmerous  decisions 
of  ttals  court.  ElUs  t.  Uallroat*  Co.,  3 
Ired.  188;  Aycoek  t.  Ballroad  Co.,  89  N.  O. 
SZl,  and  cases  there  cited ;  Moore  t.  Park- 
er. 91  N.  C.  275;  Patt.  Ry.  Acc.  Law,  438  et 
seq ;  S  I^wson,  Rights,  Rem.  &  Pr.  g  1218; 
Lawrence  v.  Green,  70  Cal.  417,  11  Pac. 
Rep.  750.  The  court  properly  declined  to 
give  tbe  Jury  the  sixth  special  instruction 
asked  for  by  the  plaintiff.  Leaving  cars 
standinx  on  a  side  track  is  not  of  Itself 
negUgenca;  eartalnlyit  is  not  when  the 


cars  are  not  In  the  way  of  trains  passing 
on  the  main  track.  A  train  moving  on 
the  main  track  of  a  railroad  cannot  go 
npon  a  side  track  If  the  two  tracks  are  re- 
spectively in  order.  It  Is  not  n^ligence 
to  do  what  may  be  done  in  tbe  regular 
course  of  bnslueas  It  Id  tbe  nature  of  the 
matter  harm  does  not  arise  therefrom, 
nnless  occasioned  by  some  negligence. 
Seliars  t.  Railroad  Co.,  94  N.  C.  664.  The 
plalnilO  was  not  entitled  to  tbe  sevonth 
instruction  asked  for  by  him,  because 
clearly  there  was  evidence  from  tvhich  tbe 
Jury  might  flud  that  the  defendant  was 
not  cbai^able  with  negligence.  Indeed, 
the  evidence  went  strongly  to  prove  its 
active  diligence.  Other  minor  objections 
to  tbe  Instructions  given  are  groundless, 
and  are  fully  met  by  Seliars  v.  Railroad 
Co.,  supra,  and  Doggett  v.  Railroad  Co., 
78  N.  C.  805.  Judgment  affirmed. 
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(5uprem0  Court  of  North  Carolina.  May  IS, 
1891.) 

ClAnU  AOAINST  DSCXDEKT — Lhutatiok — ASRaST 

or  Bab. 

1.  Code  N.  O.  S  IM,  provides  that  when  a 
claim  agalQBt  decedeot  is  filed  with  the  personal 
representative  within  a  year  after  the  grant  of 
letters  of  administration,  and  tbe  same  sball  be 
admitted  by  him,  It  shall  not  be  necessary  to 
bring  an  action  on  soch  claim  to  prevent  tne  bar 
of  the  statute.  Held  that,  in  tbe  absence  of 
fraud  or  colluaion.  this  is  sufOcient  to  arreet  the 
statute  as  to  tbe  heirs  as  well  aa  to  the  personal 
representative. 

S.  Where  a  claim  Is  filed  In  time,  and  no  ob- 

Jection  is  made  thereto,  bat  tbe  aaministrator 
lies  his  peUtion  to  apply  proceeds  ot  the  sale  of 
real  estate  to  Its  payment,  this  wlU  be  deemed, 
in  the  absence  of  evfdeDce  to  tbeoontrary,  an  ad- 
mission of  Um  claim  by  him  so  as  to  arrest  tbe 
running  of  the  statute. 

Appeal  from  superior  court,  Granvllla 
county;  Botkin,  Judge. 
Special  proceeding  commenced  befora 

the  clerk. 

Edwarda  A  Batchelor,  for  appellant. 
Gruhain  A  Urabanit  for  appellee. 

Ci^RE,  J.  The  creditor  presented  the 
claims  now  In  dispute  to  the  administrator 
within  one  year  of  bis  qualification,  and 
said  claims  were  not  barred  by  the  stat- 
ute of  limitations  at  the  death  of  the  in- 
tfstate.  Tbe  administrator  files  this  peti- 
tion to  condemn  proceeds  of  sale  of  certain 
real  estate  In  the  clerk's  office  as  assets  to 
pay  debts,  there  being  an  Insufficiency  of 
assets,  and  the  defendants,  the  heirs  at 
law.seek  the  benefit  of  the  statute  of  limit- 
ations. The  Code,  g  164,  provides  that.  If 
a  claim  is  "filed  with  the  personal  repre- 
sentative within  the  time  above  speclUed, 
i.  e.,  one  year  alter  grant  of  letters  to  the 
personal  representative,  and  tbe  same 
shall  be  admitted  by  him.  It  shall  not  ba 
necessary  to  bring  an  action  upon  such 
claim  to  prevent  the  bar."  Code,  §  1429, 
provides  that.  If  action  should  notwith- 
standing be  brought,  the  plaiatlff  must 
pay  the  costs,  unless  payment  Is  unneces- 
sarily delayed  or  neglected,  nr  the  defend- 
ant refuses  to  refer  the  matter.  The  first 
section  above  cited  (164)  provides  gener- 
ally that  the  statute,  under  such  drcuu- 
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stancee, ceases  to  ran,  and  there  lanothinK 
which  woald  eeein  to  indicate  a  SBspeD- 
aioo  of  the  statute  as  tu  the  personal  rep- 
resentative only,  leaving  the  heir  at  law 
to  be  protected  by  the  laiwe  ol  time.  Ac- 
tion coDld  only  be  bronsht  afcalnst  the 
personal  representative,  and  the  statute, 
(section  1429,)  to  discoura^  the  brlnRlnx 
uf  such  action,  provides  that  the  plaintiff 
shall  pay  the  costs,  except  In  certain  in- 
stances, which  do  not  apply  to  this  case. 
When  Judgment  is  obtained  against  the 
personal  representibtlre,  the  heir  at  law 
cannot  plead  the  statata  of  limitations, 
unless  there  Is  fraud  and  collusion.  Speer 
T.  James.  W  N.  C.  417;  Long  Oxford, 
ante,  112,  (at  this  term.)  The  reason  of 
this  is  that  the  personal  representative 
represents  the  deceased,  and  when  a  Judg- 
ment Is  obtained  against  blm,  in  the  ab- 
sence of  fraud  and  coUuslou,  It  is  concia- 
slve  as  to  the  validity  of  the  Indebtedness 
against  the  heir  as  well  as  against  the 
dlHtributee.  For  the  same  reason,  since 
the  amendment  of  the  Code.  §  104.  by  chap- 
ter 80,  Acts  1881,  (the  provision  above 
quoted,)  the  heir  is  as  much  barred  by  the 
filing  of  the  claim  within  the  prescribed 
time,  and  Its  admission  by  the  personal 
representative,  as  he  would  be  by  the  Tat- 
ter submitting  to  a  Judgment.  It  will  be 
noted  that  the  claim  In  controversy  In 
Severs  V.  Park,  88  N.  C.  456,  was  a  cause 
of  actionaccrued  prior  to  Code  Civil  Proc, 
aud  section  164  did  not  apply  to  it  at  all. 
Hall  V.  Glbbs,  87  N.  C.  4.  Besides,  a  Judg- 
ment had  been  obtained  on  that  claim  and 
the  amendatory  act,  (chapter  80,  Acts 
18t!!l,)  now  before  us.  could  have  no  appli- 
cation. In  the  present  case  It  Is  not  ex- 
preHHiv  found  that  the  admlnlBtrator  ad- 
mitted the  claim.  We  do  not  hold  that 
the  mere  reception  by  an  administrator  of 
a  claim,  without  objection,  is  an  admission 
of  Its  valldlty^nt  In  Flemmlng  v.  Flem- 
mlng,85  N. 0.127,  where  thisiirovlsion  was 
construed,  Smith,  C.  J.,  says  the  creditor 
bad  perhaps  the  right  tn  **  deem  the  accept- 
ance [ol  the  claim  by  tha  administrator] 
without  remark  as  arresting  the  running 
of  the  statute."  Here  not  only  the  claim 
was  filed  in  proper  time,  and  no  objection 
was  made,  but  the  administrator  flies  the 
petition  to  obtain  assets  to  pay  tt.  This 
IB  strong  proof  that  he  did  not  deny  Ita 
correctness,  but  "admitted" It;  certainly 
It  is  so.  In  the  absence  of  any  proof  what- 
ever to  the  contrary.   No  error. 


Lbacb  et  al.  v.  LmoB. 

(Supreme  Court  <^  North  CaroUna.  Hay  21, 

pRAWIKe  JURT— PbJLODDLBRT  RlPRESINTATIOKa. 

1.  When  Acts  18S5,  c.  180,  was  paaaed,  pre- 
scribing that  certain  tortus  of  the  superior  court 
of  the  county  of  Wake  abould  continue  for  throe 
weeks  for  the  trial  of  civil  trasinesa  alone,  (there 
having  previously  been  no  longer  terms  than  two 
weeks,)  Code  H.  0.  o.  89,  in  respect  to  Jurors, 
providing  In  terms  for  the  drawing  of  theui  by 
the  ooun^  commissioners  for  each  week  of  the 
terma  of  the  courts  lastine  two  weeks,  was  by 
neceasarv  implication  extended  to  authorize  the 
commissionem  to  draw  jurors  for  the  third  week 
of  the  Qowly-establisheo  terms. 

a.  If  the  o(Hnmiasioners  fail  to  draw  Jurors 
for  the  third  week  the  oourt  may  direct  a  Jury 
to  be  drawn  and  summoned,  as  prescribed  by 


Code  N.  C.  i  17S2,  roovidinf  for  dnwtng  a  jiny 
in  case  the  oommisuonexs  fall  to  do  sa 

8.  Plaintiffs,  on  the  representation  of  defeod- 
aat  that  an  Ice  factory  was  in  good  repair,  and 
would  make  a  certain  quantity  of  ioe  a  day  at  a 
certain  cost,  leased  the  same,  and  purchased  of  de- 
feodant  bonds,  the  value  of  whtefa  depended  on 
the  truth  of  the  representatiotu.  The  representa- 
tions were  false.  Plaintiffs  made  repairs  wtthoat 
being  able  to  bring  the  factory  up  to  defendant's 
representations;  and  sued  him  to  recover,  as  dam- 
ages, the  amount  spent  for  repairs,  and  the  amount 
paid  for  the  bonds.  Beld,  that  plaiutifls.were  en- 
titled to  recover  for  the  damage  resulting  tram  the 
fraud  of  defendant;  and  instruotlons  that  they 
could  not  recover  the  amount  paid  tor  the  bonds  Cf 
they  oonld,  tn  a  reasonable  Ume  and  with  a  rea- 
sonable ontUy,  have  repaired  the  factory  so  as  to 
I^ace  it  la  the  condition  required  by  the  ooatraot 
with  defendant,  were  prqpe^  refused. 

4.  InatmcUonsaboula  he  refused,  unless  there 
is  evidence  to  which  tliey  are  pertlneutt  and  which 
warrants  Uuan. 

Appeal  from  superior  court,  Wake  coun- 
ty; BoiTKiN,  Judge. 

Action  by  O.  E,  Leach  and  anotbw 
against  Charles  F.  Llnde  to  recover  dam- 
ages of  derendant  for  fraudulent  misrepre- 
sentations by  which  plaintiffs  were  Induced 
toleusean  ice  factory,  and  purchase  cer- 
tain bonds,  the  value  of  which  wasdepend- 
ent  on  the  value  and  condition  of  the  fac- 
tory. The  complaint  charged  that  de- 
fendant, to  Induce  plalntltTs  to  lease  the 
factory  and  purchase  the  bonds,  repre- 
sented to  them  that  the  tartorj*  was  in 
good  repair,  and  capable  of  producing  15 
tons  of  Ice  per  day,  at  a  cost  of  not  more 
than  ¥2.25  per  ton,  whereas,  In  fact,  the 
machinery  was  In  a  bad  condition,  and 
was  capable  of  producing  only  4  or  6  tons 
a  day,  and  that  at  a  cost  of  f6  per  ton. 
Plalntithi  repaired  the  machinery  at  a  cust 
of  92,400,  but  could  not  make  It  come  np 
to  the  representations  of  defendant.  This 
action  la  to  recover,  as  damages,  the 
amount  of  the  bonds,  and  the  amount 
spent  In  repairs.  Defendant  asked  spe- 
cial Instructions  as  follows:  "(1)  If 
the  plant  mentioned  In  the  complaint 
coald  have  been,  in  a  reasonable  time, 
with  a  reasonable  outlay  of  money, 
so  repaired  and  improved  by  theplaln- 
tlffa,  after  they  took  possession  of  tbe 
same,  as  to  place  It  In  the  condition  re- 
quired by  the  contract,  then  the  plaintiffs 
are  not  entitled  to  recover  as  damagee  the 
f4.000  paid  for  bonds  as  alleged  In  said 
complaint.  (2)  If  the  plant  mentioned  In 
the  complaint  could  have  been,  within 
a  reasonable  time,  and  with  the  outlay  of 
f 2,400  mentioned  in  this  complaint,  so  re- 
paired and  Improved  by  the  plaintiff^, 
after  they  took  possession  of  the  same,  aa 
to  place  It  in  the  condition  required  by 
their  contract  of  October  A,  1888,  set  forth 
In  tbe  complaint,  then  the  plalntlfto  are 
not  entitled  to  recover  as  damages  the 
94,000  paid  tor  bonds  as  alleged  In  said 
complaint.  •  •  •  (10)  Of  the  damages 
claimed  by  the  plaintiffs,  to>wit,  tbe  sum 
paid  for  the  bonds  and  the  sum  expended 
in  repairing  the  plant,  they  are  entitled  tu 
recover  only  such  sum  as  was  necessary 
to  put  the  plant  In  good  repair,  and  make 
it  capable  of  producing  lee  aa  required  hy 
tbe  contract  set  furth  In  tbe  eoni  plaint.* 
All  of  said  lustructlons  were  retasM. 

Strong,  Grujr  A  Stumps,  for  app«)Uant. 
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Battle  A  Mordeeai  and  Armistead  Jones, 
for  appellees. 

McBBiunN,  O.  J.  The  Btatote  (Acta 
ISS5,  e.  ISO)  prescriboa,  amoiiK  other 
tblDKB,  that  certain  uf  the  terms  of  the 
BDperior  court  of  the  coanty  of  Wake  shall 
coDtlnae  for  three  weeks,  "to  be  for  the 
trial  of  civil  bUBinesa  alone. "  These  teims 
are  to  be  devoted  to  the  proper  dlsposl- 
tlun  of  all  kinds  of  civil  actions  and  pro- 
ceedings [>endlD2  In  the  coort,  whether 
they  be  such  as  require  trials  by  Jury  or 
not.  Hence  the  statute  just  citpd.  taken, 
as  ft  mast  be,  In  connection  with  the  oth- 
er Btatote,  (Code,  c.  89,  In  respect  to  "Ju- 
rors,'especially  sections  1727,  1782,)  con- 
templates and  intends  that  a  Jnry  shall  be 
provided  for  each  week  of  the  terms  of  the 
court  to  which  reference  Is  thus  made. 
The  third  week  of  such  terms,  as  well  aa 
the  two  preceding  weeks  thereof,  is  devot- 
ed to  the  disposition  of  civil  businees.— 
actiouB  that  generally  require  Jury  trials. 
Hot  can  sacta  trials  be  bad  without  a 
jQty?  Is  It  not  obvtoas  that  the  statute 
creatlos  these  terms  Intended  that  each 
weekoftbem  should  have  provided  for  it 
a  Jury,  drawn  in  the  regular  method  pre- 
Rcritied?  In  extendluR  the  terms  of  the 
courts  for  such  purpose,  by  plain  implica- 
tion the  duty  ol  the  county  commission- 
ena  was  correspondingly  enlarged  so  as  to 
require  them  to  provide  regularly  a  Jury 
for  the  third  week  ol  terms.  It  In  true 
that  the  statute  (Code,  J  1727)  provides 
generally  in  terms  for  drawing  for  each 
week  of  the  terms  of  the  superior  courts 
lasting  two  weeks,  but  its  chief  and  lead- 
ing purpose  is  to  providejuriestor  the  reg- 
ular terms  of  thecoartB,  and  a  Jnry  tor 
each  week  of  tbem.  At  the  time  the  gen- 
iral  Btatote  In  respect  to  Juries  was  first 
enacted  the  regular  terms  uf  the  superior 
courts  did  nut  extend  beyond  two  weeks, 
and  bence  the  county  commissioners  were 
reqotred  only  to  provide  a  Jury  for  each 
week  of  a  term  of  that  length.  After- 
wards, when  tbe  terms  of  some  of  the 
eoorts  were  extended  to  three  weeks,  as  in 
the  case  of  tbe  county  of  Wake,  the  stat- 
ute In  respect  to  Juries  was  not  in  terms 
In  pertinent  reepectscorreeponalngly  mod- 
ified, but  it  was  In  effect.  The  two  stat- 
utes are  In  Important  respects  in  pari  m«- 
terfa,  and  most  be  taken  and  treated  to- 
gether. That  In  regard  to  jorors  Is 
Intraded  In  large  measure  to  effectuate 
that  In  respect  to  courts.  Hence,  when 
the  statute  first  above  cited  extended  the 
terms  of  the  court  one  week.it  had  the 
enect  to  BO  modify  the  statute  in  respect 
to  Juries  as  to  require  a  Jury  to  be  provid- 
ed for  that  week  In  the  regular  method. 
In  tbenatnreof  the  matter,  and  In  view 
of  the  purpose  of  tne  law,  it  would  be  Im- 
prcKtlcable.  unreasonable,  and  absurd  to 
extend  the  terms  of  the  coort  one  week  for 
general  purposes,  and  provide  no  jury  for 
that  week.  It  appears  in  this  case  that 
the  county  eommissioDera  for  some  cause 
failed  to  draw  a  Jury  for  the  third  week  of 
tbe  term  at  which  the  setlon  was  tried. 
The  court  directed  that  a  Jury  for  the 
same  be  drawn  as  prescribed  and  allowed 
by  the  statute,  (Code,  S  1782.)  and  a  Jory 
was  so  drawn  and  summoned  according- 
ly. A  }mj  thna  drawn  was  not  illegaJ. 


It  was  snch  as  the  law  allowed,  and  to* 
be  so  treated  for  all  proper  purposes.  It 
Is  true  the  statute  provides  that  a  jnry 
may  be  so  drawn  **ir  the  commlaaioners 
for  any  cause  fail  to  draw  a  jury  tor  any 
term  of  the  superior  court,  r^nlar  orspe-  . 
clal,"  etc.  Here  tbe  commissioners  pro- 
vided Juries  for  the  two  weeksof  the  term, 
but  not  for  the  third  week.  Clearly  nuch 
failure  cnme  within  the  mischief  provided 
against  by  the  section  of  the  statute  just 
cited.  The  object  of  the  statute  is  to  pro- 
vide in  an  orderly  method  unobjectionable 
Jurors  for  tbe  courts.  The  defendant's 
challenge  to  the  array  cannot,  therefore, 
be  allowed;  hence,  bis  first  exception  1b 
groundless. 

The  issues  of  fact  sabmitted  to  tbe  Jury 
were  clearly  raised  by  allegations  of  the 
complaint  broadly  denied  In  the  answer. 
They  were  comprehensive,  and  afforded 
the  defendant  ample  opportunity  to  Intro- 
duce on  the  trial  all  evidence  material  tor 
his  defense,  and  to  raise  all  questions  of 
law  in  respect  to  the  materiality,  relevan- 
cy, and  application  of  the  same,  and  like 
opportunity  aa  to  tbe  evidence  of  the 
plaintiffs.  Tbe  verdict  of  the  Jury  upon 
them  wonld  settle  with  snfflclent  fullness 
the  material  controverted  constituent 
facts.  The  Issuee  tendered  by  the  defend- 
ant might  have  served  the  like  purpose, 
bnt  scarcely  so  well,  because  they  were 
unnecessarily  more  In  nnmber,  and  sobdt- 
vlded  the  material  Inquiries  to  be  made. 
This  always  tends  more  or  less  to  eonfoss 
the  Jory.  So  the  second  exception  Is  with- 
out force. 

The  evidence  objected  to  and  embraced 
by  tbe  third  exception  was  of  slight  Im- 
portance, not  such  as  In  its  nature  would 
preludlce  tbe  defendant.  1 1  tended  in 
aome  degree  to  Identify  the  contract  al- 
leged and  set  forth  In  the  complaint,  to 
show  that  the  defendant  had  knowledge 
of  its  contents  and  meaning,  and  to  ac- 
count; for  tbe  absence  of  the  subscribing 
witness  thereto.  This  exception  has  no 
substantial  merit. 

The  defendant  was  not  entitled  to  hare 
the  first,  second, and  tenth  special  Instme- 
tlons  asked  for  by  him  given  to  the  Jnry, 
because  tbe  plaintiffs  in  substance  alleged, 
and  there  was  evidence  tending  to  prove, 
that  they  were  induced  to  lease  the  Ice 
manufactory  mentioned,  and  In  that  con- 
nection tci  pay  to  tbe  defendant  f4,000  for 
certain  bonds  of  little  or  no  value  by  the 
false  and  fraudulent  representations  made 
by  him  to  them.  Tbe  plaintiffs  allege  that 
the  defendant  falsely  and  fraudulently  rep- 
resented to  them  that  the  Ice  manufactory 
was  a  good  one — In  good  repair;  that  It 
was  capable  of  producing  a  certain  quan- 
tity of  ice  per  day,  at  a  cost  of  not  exceed- 
ing a  specified  sum;  that  thelce  plant  was 
of  great  value,— 940.000.  Hence  they  be- 
lieved that  tbe  bonds,  whose  value  de- 
pende<l  upon  tbe  facts  thus  falsely  repre- 
sented to  exist,  were  ol  substantial  value, 
and  were  Induced  to  buy  them.  It  is  al- 
leged that  the  defendant  knew  that  such 
representations  made  by  him  were  false, 
and  that  be  fraudulently  Induced  tbe  plain- 
tiffs to  take  tbe  lease,  and  pay  94,')00  for 
tbe  bonds  tb^  received  at  his  instance 
and  solicitation  and  for  his  benefit.  If 
snch  allegations  were  true,  the  plaintiffs 
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^ere  mtitled  to  recorer  damagen  opon 
ttae  ground  that  tbey  were,  under  thecir- 
cumRtaoeeB,  fraadalently  indaced  by  the 
derendaut  to  buy  the  bonds,  which  be  rep- 
reeented  to  be  of  great  value,  whereas  In 
fact  tbey  were  of  no  Bobstantlal  value. 
The  damage  In  such  respect  was  a  direct 
result  of  the  fraud  alleged,  and  the  pleln- 
tlRB  were  entitled  to  recoreron  account  of 
the  same. 

It  Is  stated  In  the  case  that  the  evidence 
sent  up  was  all  that  bore  upon  the  special 
Instructions  asked  for  by  the  defendant. 
We  have  examined  it  carefully,  and  are  of 
opinion  that  there  waa  no  evidence  that 
could  warrant  the  court  In  ^vlng  the 
tbtrd,  fourth, and  fifth  apecial  Inatrnctious 
aaked  for.  No  part  of  the  evidence,  nor  the 
whole  of  It  together,  accepted  as  tme,  in 
any  reasonable  view  of  it  was  sufflelentto 
prove  that  the  plaintiffs  "knew  that  the 
said  plant  [the  ice  manufactory]  did  not 
come  up  to  the  representations  made  by 
thia  defendant;"  nor  that  the  plaintiffs 
would  have  taken  the  lea  He  if  tbey  had 
known  that  the  representatlone  made  by 
the  defendant'  were  false.  The  court 
should  not  give  Instructions,  special  or 
otherwise,  in  the  ahaence  of  evidence  to 
which  they  are  pertinent,  and  that  war- 
rants tbera.  It  would  be  error  to  do  so  if 
they  pr^udlced  the  adverse  party.  The 
coart  gave  the  eighth  and  ninth  special 
tnatmctlons  asked  tor  substantially  and 
sufflctently  In  Its  charge  to  the  Jury,  to 
which  there  was  no  exception.  Indeed,  It 
was  very  fair,  and  sufficiently  expllrlt.  It 
directed  the  attention  of  the  jury  particu- 
larly to  the  Issues,  their  nature,  and  the 
evidence  submitted  to  them.  We  are  una- 
ble to  discover  that  the  defendant  was 
prelndleed.  as  he  complained,  by  any  In- 
Btructlons  the  court  gave  or  failed  to  give 
them.  Judgment  nfflrmed. 


Statb  t.  Bakbr. 
(AtprenwCMtftttf JTorthCaroUno.  Hay6,18Sl.) 
B01.D  Bbrvicv— WA.BBAirr— NoTtci. 

1,  In  proceedinffs  before  a  Josttoe  of  the 
peace,  a  warract  that  ohargea  that  defendant 
was  liable  and  dalf  aaslgned  to  work  on  a  public 
road  specified;  that  he  was  within  the  ages  of 
18  and  45  years;  that  he  was  duly  snmmoned  to 
wc»rk  on  that  rood  at  the  time  specified :  and 
that  be  willfully  and  unlawfally  failed  and 
omitted  to  work  as  he  was  boand  to  do,  etc.,— 
Boffldently  diaclosea  an  *^enseL  nndw  Aot  S.  0. 
1885,  o.  184. 

8.  Where,  under  a  road  law  (Acts  N.  C.  1885, 
a.  184,  I  8)  TeqnirlnBT  the  township  tmatees  to 
"divide  their  respective  townships  into  suitable 
Toad-districts,"  and  to  "furnish  each  supervisor 
with  a  plat  01  his  district,  **  it  appears  that  no 
■ew  division  was  made,  but  that  the  trustees 
"adopted  the  districts  of  the  old  board"  of  su- 
pervisors, created  under  Code,  {  2014,  "making 
snoh  alterations  as  they  thought  advisable,  allot- 
ting  certain  farms  to  a  section, "  and  that  no  map 
or  plat  was  fornished  to  the  snperviaras,  such 
dlvulon  Into  seotloiis,  and  assUrnmmt  of  ttie 
bandA  liable  toroadsemoe,  la  safBrnently  definite 
to  fix  the  daty  and  liability  of  the  defendant  for 
a  zefnsal  to  work  it 

8.  It  appeared  from  the  evidence  of  the  su- 
pervisor that  be  personally  notified  defendant  to 
work  on  the  road ;  that  he  told  Aim  to  meet  him 
"at  Hunter's  branch  to  work  the  road"  on  the 
mornings  specified,  but  without  mentioning  any 
road;  that  defendant  had  previously  received  a 
Ilka  aoUoe  to  wock  tha  same  nwo,  and  had 


(ST.  a 

worked  as  directed.  JSTeM,  Ibat  the  noUo^ 
though  informal,  was  BDfitolent 

Appeal  from  criminal  court,  Mecklen- 
burg county ;  Mkabeb,  Judge. 

Dowd  &  Burrta,  tor  appellant.  At* 
tomey  GeaeraJ,  for  the  State. 

MiCRRiMON.C.  J.  The  motion  here  In  ar- 
rest of  Judgment  cannot  be  allowed. 
Nothing  appears  or  falls  to  appear  In  the 
record  that  could  properly  prevent  the  ea- 
try  of  the  Judgment  appealed  from.  The 
defendant  was  charged  by  a  state  war- 
rant with  a  petty  misdemeanor,  before  a 
Justice  of  the  peace,  and,  though  the 
offense  Is  not  charged  with  great  precla- 
ion  and  particularity,  the  court  can  at 
once  see  what  it  is,  and  the  defendant  can 
learn  from  the  warrant  all  that  is  neces- 
sary to  enable  him  to  make  ddeuae,  and 
to  d^end  himself  In  case  of  a  sobsequeot 

{irosecution.  It  Is  charged  that  ha  wafl 
lable  and  duly  assigned  to  work  on  a 
public  road  apecifled,  situate  within  a  par- 
ticular township  andcouoty named;  tliat 
ho  was  within  the  ages  of  IH  and  45  yeani; 
that  he  was  duly  summoned  to  wurk  on 
that  road  at  a  tlmeHpedfled;  and  that 
be  willfully  and  unlawfully  tailed  and 
omitted  to  work  as  he  was  bonnd  tu  do, 
etc  This  was  sufllcleot.  It  is  not  ex- 
pected nor  essential,  In  criminal  proceed- 
ings before  Justices  of  the  peace,  that 
all  the  preclsiun  and  niceties  of  pleading 
shall  be  observed,  as  required  In  the  sn- 
perlor  courts.  It  Is  sufQclent  U  the  sub- 
stance of  the  offense  Is  charged,  and  the 
court  and  the  defendant  can  certainly  see 
what  It  la.  Moreover,  when  such  pro- 
ceedings are  defective,  the  courts  should 
exercise  liberally  the  large  powers  con- 
ferred upon  them  to  amend  the  aame. 
A  mere  technicality,  not  affecting  the  sub- 
stance, should  not  be  allowed  to  defeat 
or  delay  the  administration  of  criminal 
Justice.  The  statute  {Acts  1885.  c.  lU) 
prescribes  and  embodies  a  system  In  re- 
spect to  "roads  and  highways"  In  the 
county  ol  Mecklenburg.  In  many  ma- 
terial respects  it  is  very  different  from  the 
general  Stat  rite  on  the  subject  of  "roads, 
ferries,  and  bridges,**  (Code  N.  C.  fi  2U14.) 
and  it  must  be  so  Interpreted  as  to  effectu- 
ate its  purposea  appearing  from  Its  terma 
and  necessary  and  reasonable  Implication. 
It  appeared  on  the  trial  that  the  board  trf 
trustees  of  the  township  bad  not  divided 
the  township  Into  suitable  roadKllatrlcts, 
as  required  by  the  third  section  of  the 
statute  Jnet  cited,  nor  bad  they  observed 
Its  requirements  In  other  respects  as  tb«y 
should  have  done,  and  ought  to  be  com- 
pelled to  do,  with  a  view  to  better  and 
perfect  the  road  system  prescribed ;  bnt 
the  evidence  went  to  prove  that  they 
"adopted  the  districts  of  the  old  board, 
making  such  alterations  as  they  thought 
advisable,  allotting  certain  farma  to  a 
section."  This  was  treated  as  "district- 
ing the  township. "  The  coart  Inatmcted 
the  Jury  that  the  statute  above  dted  pre^ 
scribed  no  particular  form  to  be  observed 
in  laying  off  the  township  road-dlstricta, 
and  that,  U  tbey  believed  the  evidence 
above  recited,  the  district,  as  described, 
was  sufficient  fnr  the  purpoaea  of  this  a& 
tlon.  The  defendant  excepted,  contending 
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that  tta«  provlBlona  of  the  itatnte  are 

mandatory  In  nameroue  partlcalHrs  speci- 
fied by  bim,  and  that  he  cuuld  not  be  cun- 
Tlcted,  t»  the  statute,  In  these  respects, 
had  not  been  obaerred  by  the  township 
board  u(  trastees.  The  third  sectlun  ot 
the  statute  reqolres  that  the  township 
trofiteee  shall  "divide  their  respectlTe 
townsbips  Into  snltable  road-dlstiiets." 
and  "fornlsb  each  sapervlsor  wltb  a  plot 
«l  hhi  district. "  A  leading  purpose  of 
encb  districts  Is  to  detstKnate  with  cer- 
tainty the  roads  with  which  the  superin- 
tendent Is  to  be  charged,  the  hands  liable 
to  work  on  public  roads  subject  to  his 
autburtty.  and  to  fix  his  and  tbelr  liability 
and  amenability  for  any  omission  of  duty. 
Tbe  evidence  went  to  prove  that  the 
township  truHtees  adopted  tbe  road-dl»< 
trlrts  In  tbelr  township  as  they  found 
them  when  they  came  Into  ottlce.  and  des- 
l^ated  the  farms,  the  hands  on  which 
-should  do  road  service  In  the  particular 
■diHtrict  where  the  farms  were  situate. 
Now,  altboufcb  the  township  trustees  had 
failed  to  discharge  tbelr  duty  fully  and 
properly,  as  they  staonid  have  dune,  still 
the  public  road— a  section  of  It— was  des- 
ignated, and  the  hands  liable  to  do  road 
-service  were  assigned  tu  dutyln  It.  There 
was  sufficient  certainty  in  nit  respects  to 
fix  the  duty  and  liability  of  tin  defendant, 
and  the  court  properly  so  decided.  Tbe 
■evidence  went  to  prove  that  the  super- 
visor was  appointed  with  InstrncTlons  as 
to  tbe  road  and  hands  subject  to  his  au- 
thority. He  received  a  list  of  the  farmH, 
tbe  hands  on  which  were  assigned  to  tbe 
ruad  mentioned  In  the  warrant.  He  tes- 
tified on  the  trial  that  he  personally  not!- 
fle<l  the  defendant  to  work  that  road  on 
■days  specified ;  that  he  told  him  to  "meet 
me  [himself]  at  Hunter's  branch  to  work 
the  road  Wednesday  and  Thursday  morn- 
ing, tthe  days  designated.]  I  dbn't  think 
I  mentioned  any  road."  He  further  tes- 
tified that  the  branch  mentioned  crossed 
the  road  mentioned  In  the  warrant;  that 
on  a  later  occasion  he  gave  tbe  defendant 
like  notice  to  work  on  tbe  same  mad. and 
lie  went  and  worked  as  directed.  The  de- 
fendant insisted  that  this  notice  was  not 
sufficient.  We  think  It  was  rensunuble 
anil  sufficient.  Tbe  defendant  wsh  noti- 
fied to  meet  the  snperripor,  im  the  mom- 
inars  of  days  specified,  at  a  branch  that 
-crossed  tbe  public  road  to  be  worked,  to 
do  road  service.  He  knew  that  be  waa 
liable  to  do  such  service,  and  the  fair  Im 
plication  from  the  notice  was  that  he  was 
rf-qulred  to  do  road  service  on  the  road 
jBpeclflefl  In  the  warrant,  wlilch  was  tbe 
road  tbe  branch  crossed,  at  the  times 
mentioned  to  him.  The  notice  waa  suffl- 
■ciently  definite,  though  Informal,  to  In- 
form bIm  that  be  was  required  to  meet 
tbe  saperrlsor,  and  do  service  he  knew  be 
owed  on  tbe  particular  road  that  crossed 
tbe  branch  named,  or  certainly  on  one  the 
supervisor  would  point  out  at  tlie  time 
appointed.  What  has  thus  been  said  snb- 
stantlally  disposes  of  the  special  instruc- 
tions asked  for  by  the  defendant,  'i  hese 
were  founded  apon  highly  te<*hii.  al 
grounds,  and  the  denial  of  them  could  not 
pr^adlce  any  pertinent  right  of  tbe  defend- 
ant. Upon  tbe  merits,  the  conviction  waa 
a  proper  one.  Judgment  affirmed. 


Babbbb  0t  a/.  T.  Babbbb  at  a/.  * 
(SuprameCouit  <)f  2g«|MC!aniMna.  UsyUi 

I)ihd-~Paboi  Bvidbhos  or  CoitnDSBA.TioH— 

TauiSAOTIOH  WITH  DEOBDBNT. 

1.  The  recital  in  s  deed  of  the  receipt  of  the 
pnrcbase  mcmey,  not  beini;  oontractxial  In  its  oat- 
ore,  is  only  prima  facie  evldeace  of  payment, 
and  hence,  though  deeds  from  a  father  to  hla 
children  recite  the  receipt  of  a  consideratloD, 
parol  evidence  ia  admissible  to  show  tliat  the 
conveyances  were  intended  as  advanoementa. 

8.  In  partition  between  heirs  at  law  evldenoe 
by  some  of  the  parties  that  in  adivisionof  lands 
by  their  father  among  them  it  was  agreed  that 
some  of  them  should  pay  certain  sums  to  others 
for  owel^  of  partition  is  Incompetent  nuder  Code 
N.  C  I  600,  where  uoe  of  the  heirs,  a  ^rty  to 
such  agreement,  is  dead. 

This  Is  a  special  proceeding  (before  Mao- 
Bab.  J.,  at  Durham  superior  court)  for 
the  partition  of  real  estate  between  the 
heirs  at  law  of  one  Gray  Barbee.  and  the 
questions  presented  for  review  relate  to 
certain  alleged  advancementa  made  by  the 
said  Barbee  to  the  several  h^rs  mentioned 
in  the  petition. 

Gutbrie,  Boone  &  Parker,tor  appellants. 
w,  w.  FuUar  and  J.  W.  Grabum,  for  ap- 
lielleea. 

Sbkphbrd,  J.,  (after  Btatittfe  tbe  facta  aa 
above.)  Although  the  recc  rd  Is  very  vo- 
luminous, containing  tbe  report  of  the  ref- 
eree, a  very  comdderable  amount  of  testi- 
mony, and  m«ny  exceptions,  It  seemed  to 
be  tbe  understanding  of  counsel  that  for 
the  purposes  of  this  appeal  but  two  ques- 
tions were  necessary  to  be  argued  by  them 
and  decided  by  the  court. 

1.  Tbe  first  qnestlun  involves  tbe  cor- 
rectness of  fala  honor's  ruliug  that  tbe  re- 
citals of  thepavmentof  the  conslderatlona 
set  forth  In  the  deeds  executed  by  Mr. 
Barbee  to  several  ol  hia  children  were.  In 
the  absence  of  allegations  and  proof  of 
mistake,  fraud,  etc.,  so  far  conclusive  as 
to  preclude  the  Introduction  of  parol  testi- 
mony to  show  the  true  character  of  tbe 
transactions, and  thus  rebut  tbe  presump- 
tion of  a  sale  arising  from  such  recitals. 
There  was  abundant  teutlmony  tosustaln 
the  findings  of  the  referee  that  the  con- 
veyances were  intended  as  advancements. 
Indeed.  It  was  admitted  by  the  parties  ex- 
amined that  they  had  not  In  tact  paid  tbe 
considerations  mentioned,  and  It  also  ap- 
peared that  Mr.  Barbee  bad  charged  some 
of  his  children  with  the  payment  of  cer- 
tain amounts  In  favor  of  others  for  the 
purpose  ot  eiiuallzing  the  partial  distribu- 
tion of  Ills  property.  There  can  really  be 
no  question  that  such  was  his  Intention, 
but  It  Is  earnestly  insisted  thatparol  testi- 
mony cannot  be  heard  toahowsuchlnten- 
tion  until  tbe  conveyances  are  corrected 
In  respect  to  the  redtalsabove  mentioned. 
In  support  ot  this  position  we  are  referred 
to  the  case  of  WIllEluson  v.  Wilkinson.  2 
Dev.  Eq.  376.  There  a  father  conveyed 
land  to  his  son  by  a  deed  of  bargain  and 
sale,  whicb  recited  the  payment  of  several 
hundred  dollars  aa  purchase  mtmey.  The 
court  held  that  the  proofs  offered  to  show 
that  the  consideration  had  not  been  paid 
were  Insufilcient,  but  It  was  at  the  same 
time  declared  that,  had  the  testimony  been 
aatiafactory.  It  would  not  bave  been  heard 
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to  coDtradlct  tlw  recital,  unless  It  ap- 
peared "that  by  reaaoD  of  some  unfair 
practice,  or  tbrongh  mlatake  or  by  aur- 

firiee,  the  deed  was  made  to  exDress  an 
Btentinn  diirerent  from  that  which  the 
bari^alner  believed  It  did  declare."  This 
part  of  the  opinion  was  unneceesary  to 
the  determination  of  the  case,  and  is  in 
conflict  with  Jonra  v.Spal£ht,2  Murph.89, 
where,  for  the  purpose  of  showing  that  a 
conveyance  was  intended  aa  an  advauce- 
ment,  parol  evidence  was  admitted,  with- 
out Invoking  any  equitable  el&ment,  tu 
prove  that  a  recited  consideration  of  £40 
was  In  fuct  never  paid,  and  was  only  men* 
tioned,  as  allef^red  in  the  petition,  "aa  a 
formal  clrcnmstance  In  the  execution  **  ol 
the  deed.  The  principle  stated  In  Wilkin- 
son's Case  Is  baaed  entirely  upou  the  Idea 
tJiat  the  recital  of  the  payment  of  the  con- 
eideratlon  la  a  part  of  the  contract,  and, 
like  other  written  sontracts,  cannot  be 
contradicted  or  varied  by  parol  testi- 
mony. Such  seems  to  be  the  ^neral  cur- 
rent of  the  decisions  in  England,  where  It 
Is  held  that  the  consideration  cannot  be 
recovered  In  a  court  of  law  In  the  face  of 
A  recital  of  this  nature.  This  is  also  gen- 
erally understood  to  be  the  course  of  Judi- 
cial decision  in  North  Carolina.  Brocket 
V.  FoHcue,  1  Hawks,  64;  Mendeohall  v. 
Pariah,  8  Junes,  (N.  C.)  105,  and  the  oases 
cited.  On  the  other  hand,  the  overwhelm- 
ing weight  of  American  anthority  is  In 
favor  of  treating  the  recital  as  only  prima 
fbcte  evidence  of  payment,  aa  In  tbc  case 
of  a  receipt,  the  only  effect  of  the  consid- 
eration clause  being  to  estop  the  grantor 
from  alleghig  that  the  deed  was  executed 
without  conslileratlon  In  order  to  prevent 
a  resulting  trust,  1  Oreenl.  Ev,  37,  and 
note;  2  Whart. Ev.  8  1042.  and  note;  Blge- 
low.  Estop.  818;  8  Washb.  Real  Prop.  821. 
The  English  doctrine  was  very  reluctantly 
assented  to  by  Lord  Mansfield,  and  It  Is 
evennowclalmed  by  some  writers  that  the 
decisions  uf  the  courts  of  that  country  are 
not  entirely  harmonions  In  Its  application. 
Without  stopping  toinqulrehowtlilH  may 
be,  It  Is  very  manifest  from  an  examina- 
tion of  unr  own  decisions  that  the  prlncl- 

Kle  has  not  always  been  practically  ful- 
)wed  in  North  Carolina.  If  the  recital  is 
contractual  In  its  nature  it  is  plain  that  It 
cannot  be  gotten  rid  of  but  hy  a  correc- 
tion of  the  deed  In  equity  on  the  grounds 
mentioned  In  Wilkinson's  Cuae,  supra; 
and  It  would  seem  equally  clear  that  to 
obtain  such  relief  thei-e  must  be  allega- 
tion aad'  proof  fhat  the  clause  was  in- 
serted by  surprise,  fraud,  ur  mistake,  etc. 
Nevertheless  this  court.  In  Shaw  v.  Will- 
iams, 100  N.  C.  272.  6  S.  £.  Rep.  196,  permit- 
ted the  recovery  of  the  consideration  mon- 
ey In  the  teeth  of  a  recital  of  Its  payment, 
although  there  was  "no  pretense  that  the 
plaintiff  was  surprised  Into  making  the 
deed,  or  was  Ignorant  of  what  she  was  do- 
ing. It  was  manifest,"  says  the  court, 
"that  she  executed  it  with  full  knowledge 
that  it  passed  her  estate  In  the  land,  and 
such  was  her  purpose.  The  true  ln(]uiry 
should  have  been  whether  it  was  the  In- 
tent to  exonerate  the  purchaser  from  his 
obligation  to  pay  the  consideration  mon- 
ey by  the  introduction  of  this  recital. "  It 
will  be  observed  that  the  recital  was 
pleaded  as  a  release,  aud»  being  a  part  ol 


\  he  deed,  necesaurily  showed  tlie  consldera- 
tt«)n  upou  which  It  was  made.  It  will 
alau  be  noted  tliat  there  was  no  pleading 
whatever  Impeaching  the  said  release, 
(there  being  only  the  general  denial  to  the 
answer  implied  by  the  law.)  and  yet  It 
was  held  that  the  recital  could  be  contra- 
dicted by  parol  testimony  as  to  the  Intent 
with  which  It  was  made.  It  is  very  diffi- 
cult to  reconcile  the  decision  with  the 
principle  above  stated,  and  there  are  other 
cases  where,  perhaps,  in  view  of  the  hard- 
ship of  a  rigid  enforcement  of  the  rule,  a 
similardeparturehasbeen  made.  It  seems 
to  be  conceded  everywhere  that  injustice 
must  rasult  in  some  instances  froma  strict 
and  logical  application  of  the  doctrine; 
and  It  is  In  the  stroggtA  to  admlnlKter  sub- 
stantia] Justice  In  such  cases,  and  at  the 
same  time  adhere  to  the  principle  that 
such  recitals  are  contractual,  that  we  find 
the  incoaslstendeu  In  thlsand  other  courts 
In  th^r  rulings  upon  the  subject.  In  Mi- 
chael V.  Foil,  100  N.  C.  179,  6  S.  E.  Rep.  264, 
the  deed  recited  a  consideration  ol  f500, 
but  the  court,  without  any  snggestlon  of 
fraud,  surprise,  or  mistake,  admitted  parul 
evidence  to  vary  the  recital  by  sbowing 
that  it  was  agreed  at  the  time  of  the  con- 
veyance that  Che  grautorshoald  have  one- 
half  of  the  proceeds  of  the  sale  of  the  min- 
eral interest  In  theland.lf  such  a  sale  were 
made  in  his  life-time.  Atbough  the  princi- 
ple of  Manning  v.  Jones,  Baab.  868,  was 
applied  In  this  case,  the  decision  can  hard- 
ly be  reconciled  with  the  theory  that  the 
recital  of  a  consideratioA  Is  contractual, 
end  the  court  quoted  with  approval  s  de- 
cision from  the  supreme  court  of  Massa- 
chusetts, in  which  state  the  doctrine  is  re- 
pudiated. The  non -contractual  character 
of  such  recitals  In  executed  contracts  is 
distinctly  asserted  in  Harper  v.  Har|>er,  Hi 
N.  C.  8(10,  in  which  the  following  langnage 
is  used:  "It  was  contended  on  the  argu- 
ment that  the  parol  evidence  lutruduceU 
by  the  appellees  was  incompetent  because 
its  effect  was  to  explain  and  contradict  the 
deed.  This  Is  a  misapprehension  of  the 
purpose  of  tlie  evidence.  The  deed  was 
not  in  question  at  all.  There  was  uo  put^ 
pose  to  contradict  or  change  or  modify  its 
terms,  or  to  change  Its  meaning  in  any 
degree.  Its  office  was  to  convey  the  title 
to  the  land.  The  evidence  was  Introduced 
in  respect  tu  a  matter  outside  of  and  inde- 
pendent ofit.  It  was  intended  to  show 
with  what  intent  the  father  and  bargain- 
or madeiti  apart  from  the  purpose  to  con- 
vey land  to  his  son.  It  was  put  In  e*^ 
dence,  not  to  prove  title,  bat  to  sbow  a 
particular  Intsnt  on  the  part  of  the  maker 
uf  It,  in  another  respect  distinct  from  it." 
Again,  it  was  said  fn  Melvln  r.  Bullard, 
82  N.  C.  37.  that  "  while  a  gift  In  form 
raises  the  presumption  ol  an  lat«tt  chat 
the  donee  of  any  considerable  |>ortion  of 
Che  parent's  estate  shall  acconnt  therefor 
in  a  settlement  with  the  heirs  and  dlstrit)- 
utceu  after  bis  death,  while  a  bargain  and 
sale  does  not,  it  Is  clear  that  It  at  the  time 
of  the  conveyance  by  either  mode  tlie  par- 
ent did  not  Intend  It  should  operate  as 
an  advancement,  and  this  Intent  appears 
from  the  instrument  by  which  the  transfer 
Is  eOeeted,  or  from  the  facts  of  the  trans- 
action, or  Is  shown  by  otiier  proof,  the 
property  BO  conveyed  is  not  an  advance- 
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ment,  Dor  Its  value  to  be  aoconnted  for 
alterwards. "  lu  this  □nsatlHfactory  state 
of  the  aathorltiea  we  mast  determine 
wlietber  we  aball  return  to  the  principle 
of  some  of  tbe  older  declolnns  o(  thlacourt, 
and  administer  it  In  Its  orifilual  Btrictnea* 
and  simplicity,  or  whether  we  shall  con- 
iSnoB  to  act  upon  the  American  doctrine, 
as  anmlstakably  Indicated  by  our  later 
eases.  If  the  latter  view  is  to  prevail,  It 
would  seem  better  to  dlattactly  recognise 
tt  at  once,  and  thus  avoid  tbe  anomaly, 
as  sbown  by  some  of  the  cases,  of  denylnj; 
a  demand  upon  thesrround  that  it  can  only 
be  recovered  in  a  court  dt  equity  .and  grani> 
ing  tbe  reli^  in  tbat  court  without  allega^ 
tion  or  flnding  as  to  the  existence  of  any 
equitable  element  whatever.  While  the 
writer  is  doubtful  of  the  policy  of  depart- 
big  from  tbe  old  rule,  tbe  majority  of  the 
eonrt  are  o(  tbe  opinion  tbat  we  are  com* 
mitted  to  tbe  American  doctrine,  which, 
In  tbeir  Judgment,  Is  founded  upon  correct 
nasoning.and  better  adapted  to  the  prop- 
er  administration  of  justice.  Tbe  court 
is^taerefore  of  tbe  opinion  that  tbe  recital 
tai  a  deed  of  tbe  receipt  of  tbe  considera- 
tion Is  not  contractual  In  Its  character, 
and  la  only  prima  JS»c/eevldenceo(  the  pay- 
ment  of  the  purchase  money,  wblcb  may 
be  rebutted  by  parol  testimony.  In  ar- 
eordance  witb  this  view  we  must  conclnde 
tbat  parol  evidence  was  competent  la  this 
case  to  show  the  real  Intent  and  purpose 
of  Hr.  Barbee  In  executing  tbe  several  con- 
veyaaces  to  bis  children,  and  especially 
should  tbls  be  so  when  it  seems  that  they 
do  not  pretend  tbat  any  actual  considera- 
tion was  paid  by  them. 

2.  Tbe  remaining  question  to  be  consid- 
ered Is  whether  there  was  error  In  the  ex- 
clusion of  tbe  testimony  of  Mrs.  Ladd  and 
otiiers.  Tbe  point  Is  thus  presented  by 
bis  honor  In  tbe  caee  prepared  for  this 
court:  **Tbe  plalntins  propose  tosfaow  by 
Mrs.  C.  A.  Ladd,  one  of  the  defendants, 
that  in  the  division  of  certain  lands  be- 
tween bis  children  by  Gray  Barbee  an 
agreement  was  made  between  them  and 
Gray  Barbee  by  which  some  were  to  pay 
others  certain  sums  tor  equality  ol  parti- 
tion. This  was  objected  to  by  defendants 
upon  tbe  ground  that,  H.  Tyler  Barbee 
bting  dead,  and  a  party  to  tbe  alleged 
agreement,  the  witness  is  incompetent 
under  section  690  of  the  Code.  Other  par- 
ties to  tbls  action  were  also  offered  as 
witnesses  by  the  plaintiffs  tor  a  similar 
purpose,  to  whose  evidence  similar  objec- 
tion was  talcen  by  the  defendants."  The 
court  held  "that  tbe  witness  C.  A.  Ladd 
[and  theotlier  partks  to  this  action]  is  in- 
eompetent  to  testify  as  to  any  transao> 
tion  between  bersolt  and  H.  Tyler  Barhee, 
now  deceased, lo  which  hieestate  is  sought 
to  be  charged."  We  are  of  the  opinion 
tbat  the  testimony,  In  so  far  as  it  affected 
the  lands  conveyed  to  H.  Tyler  Barbee, 
deceased,  wsa  incompetent  under  section 
590  of  the  CkHle,  and  that  there  was  no  er- 
ror In  its  exclusion.  The  witneHses  were 
parties  to  the  action,  and.  It  there  was 
Bucb  an  agreement  as  contended  for  be- 
tween them  and  their  father,  it  was  clear- 
ly to  their  Interest  that  the  deceased  broth- 
er should  bt!  included  therein,  so  as  to 
charge  bis  estate.  We  have  very  carefully 
examined  tbe  cases  cited  by  the  plaintiffs' 


counsel,  but  can  find  nothing  in  them 
which  coufllcts  with  tbe  ruling  of  bis 
honor. 


fffATB  r  Bhabhabi. 

iSupnme  Court  ef  NorA  CoroUno.  Ibty  TJt, 
1891.) 

H(ncicni»— BvnwiroB— CiBODiavAinn— IsBTBUo- 

TIOXS. 

1.  On  an  IndictmeDt  for  murder,  where  tbe 
evidence  for  tbe  state  ts  entirely  circumstantial, 
evidence  la  admissible  as  to  the  unnatural  be- 
havior of  defendant  shortly  after  tbe  bomlcide 
toob  place. 

2.  Where  It  is  shown  that  deceased  was 
killed  with  an  iron  coupling-pio,  aud  a  witness 
has  testified  that  he  saw  a  man  who  looked  Like 
defendant  drop  the  pin  near  the  place  of  the 
homiotde,  and  sbortly  after  its  occurrence,  evi- 
dence la  admlsaible  that  sucb  b  pin  was  seen  near 
defendant's  boose  tbe  day  bemre  tbe  homioidef 
whitdt  Bhcfftly  disappeared  therebma. 

8.  Where  a  witness.  B.,  at  the  trial  identUlea 
s  ooat  as  having  been  worn  by  defendant,  an- 
other witness  Is  competent  to  tesUJ^  that  B. 
Identified  the  ooat  at  the  Enard-house  after  de- 
fendant's anest,  thongh  B.  himaeltwasDot  askeA 
whether  he  did  so. 

4.  A  statement  by  the  conrt  that  defendant 
had  offered  no  evidence  to  contradict  the  testi- 
mony of  the  state's  witnesses,  which  la  true.  Is 
relieved  of  any  possible  prejndlclal  effect  by  the 
further  statement  tbat  It  la  a  question  toi  tbe  Jniy 
whether  there  Is  any  oontmdictlon  between  the 
state's  witneases. 

Appeal  from  criminal  court,  Ifeeklen- 
burg  county;  Mbasbs,  Judge. 

MeCall  £  Bailey,  for  appellant.  TbO  At- 
toroBy  General,  for  tbe  State. 

Shepbbbd,  J.  The  first  exception  Is  ad- 
dressed to  tbe  admission  of  testimony  as 
to  the  manner  of  the  prlsonersbortly  after 
tbe  commission  of  the  bomlcide.  Tbe  tes- 
timony tended  to  show  that  the  bomlcide 
was  committed  between  11  and  l^o'cloclc 
on  Satarday  night,  the  11th  of  April,  1881; 
that  about  12  o'clock  of  the  same  night 
the  prisoner  went  to  tbe  room  of  the  wit- 
nesses Wyctae  and  Davis;  that  his  actions 
there  were  unnatural;  that  he  spoke  hur- 
riedly, and  in  a  low  tone,  and  tbat  his 
band  Lreuibled  and  he  seemed  nervous. 
Such  testimony  alone  would  raise  but  a 
slight  conjecture  of  the  prisoner's  guilt, 
but,  taken  In  connection  with  the  other 
facts  In  evidence,  was  very  clearly  rele- 
vant. Tbe  evidence  offered  by  tbe  state 
was  entirely  circumstantial  in  Its  nature, 
and  In  such  cases  facts  which  are  in  them. 
selves  of  but  trifling  signiAcance  maybe, 
come  of  serious  import,  in  view  of  their  re- 
lation to  other  drcumstances  attending 
the  transaction.  "Everything  calculated 
to  elucidate  tbe  transaction  Is  admissible, 
since  tbe  conclusion  depends  upon  a  num- 
ber of  links,  wblcb  alone  are  weak,  but. 
taken  together,  are  strong  and  able  to 
conclude. "  McCanu  v.  State,  13  Smedes  & 
M.  471.  As  bearing  directly  upon  the  pai^ 
ticular  point  under  consideration,  we  cite 
the  case  of  Campbell  v.  State.  23  Ala.  69. 
See.  also,  Whart.  Crlm.  Law,  3520. 

Tbe  second  exception  Is  to  tlie  testi- 
mony of  tbe  witness  GrifHth. "  that  the 
[coupling]  pin  was  found  on  the  sidewalk 
near  Pemberton's  house,  where  tbe  pris- 
oner boarded."  There  was  evidence  tend- 
ing to  show  tbat  tbe  mortal  wound  was 
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Inflicted  with  an  Iron  conpllDs^pin,  which 
was  found  on  the  floor  near  the  deceased. 
The  witness  stated  that  this  conpling-pin 
was  like  the  one  seen  by  hlin  on  Saturday 
•morninff  \jing  in  the  grass  2S  steps  from 
the  boardinK-bouse  of  the  prisoner,  and 
that  on  Sunday  he  looked  for  It,  and  it 
had  disappeared.  One  R.  J.  Johnson  tea- 
tlfled  that  on  tha  night  of  thellth  ufApril 
lie  came  by  Mecca's  store,  and  saw  a  cul- 
-ored  man  standlnfc  against  the  window 
with  his  hand  behind  biro,  and  that  he 
«aw  him  drop  apiece  of  iron  about  the 
length  of  the  coupllng-pln  Introduced  In 
«vldence.  and  that  he  took  It  up  and 
wrappetl  ft  In  a  whitish  colored  cloth  of 
«onie  Kind,  and  put  it  In  his  pocket.  This 
wlrness  also  stated  that  he  did  not  kcow 
that  the  prisoner  was  the  man  he  saw, 
but  that  he  had  the  sameculor  and  height, 
more  a  brown  oveixoat,  and  "luokeii  la 
appearance  like  the  prisoner. "  It  was  al- 
«o  In  evidence  that  a  handkerchief,  soiled 
apparently  with  rust,  was  found  In  the 
pock(*t  of  the  prisoner's  overcoat,  and 
Chat  the  pocket  of  the  overcoat  was  "torn 
*or  ripped."  For  the  reasons  given  in 
passing  upon  the  first  exception,  we  think 
that  the  testimony  was  admissible,  and 
-should  have  been  submitted  to  the  jury. 
State  V.  (Christmas,  101  N.  C.  749,  8  S.  E. 
itep  361 ;  State  v.  Bruce,  lOflN.  C.  792.  11  S. 
E.  Rep.  475.  In  this  connection,  we  will 
■state  that  the  sixth  exception,  as  to  the 
admlRsibillty  of  the  testimony  of  Johnson. 
Is  plainly  untenable,  and  should  also  be 
■overruled. 

The  third  exception  (the  only  one  argued 
In  the  brief  of  thp  prisoner's  counsel)  Is 
■that  the  conrt  "allowed  [the]  witness 
Baker  to  testify  that  Benny  Mocca  Identi- 
fied the  coat  at  the  police  office  [or  guard- 
'honse]  without  Benny  having  been  first 
aHked  as  to  the  fact,  /.  e.,  whether  he  did 
au  Identify  It."  Benny  Mocea,  the  son  of 
4he  deceased,  had  been  examined,  and  tes- 
>tiaed  that  the  overcoat  produced  upon 
'the  trial  was  the  same  as  that  worn  by 
the  prisoner  at  the  shop  of  his  deceased 
father  on  the  night  of  the  homicide.  This 
overcoat  was  Identified  by  other  witnesses 
-as  the  one  taken  from  the  valise  of  the 
prisoner,  and  identified  by  Benny  at  the 
«uard-houBe  in  the  presence  of  the  witness 
Baker  and  the  prisoner.  Whatever  may 
'be  the  ruling  In  other  states  upon  the  sub- 
ject. It  is  well  settled  In  North  Carolina 
that  such  testimony  as  Baker's  is  adrals- 
«lbit>for  the  purpose  of  corroborating  a 
witness  who  has  been  Impeached,  or 
-Stands  in  such  a  relationship  to  the  par- 
ties or  to  the  action  as  to  subject  his  testi- 
mony to  suspicion  or  discredit.  Jones  v. 
Jones.  80  N.  C.  247;  State  v.  Boon.  82  N. 
•C.  648;  State  V.  Whitfield.  92  N.  C.  831.  No 
point,  however,  ts  made  as  to  whether 
tbe  witness  Benny  Mocca  had  been  im- 
peached, but  the  exception  Is  based  entire- 
ly upon  the  failure  of  the  state  to  ask  blm, 
when  on  the  stand,  whether  he  bad,  in 
■effect,  made  such  a  statement  as  to  the 
Identity  of  the  overcoat  at  the  guar'1- 
house.  Such  prellmlnnTj  questions  are 
necessary  where  It  Is  proposed  to  discredit 
A  witness  by  proof  of  confiicting  state- 
ments  concerning  collateral  matter  Indi- 
«Btlng  bias,  feeling,  and  the  like.  (State  r. 
Morton,  107  N.  C  890, 12  8.  E.  Rep.  118,  and 


cBsea  cited;)  and  this  is  because  the  wit- 
ness should  have  an  opportunity  of  ex- 
plaining such  statements,  (State  v. 
Wright,  76  N.  C.  4S9;)  but  this  reason  hae 
no  application  where  the  purpose  of  the 
testimony  Is  to  sustfdn  the  witness,  and 
we  have  been  unable  to  find  any  authority 
In  support  of  such  a  principle.  Testlmonj 
of  this  character  was  admitted  witbont 

Frelimlnary  Inquiry  in  State  v.  l>ove,  10 
red.  4fi9,  and  State  v.  Ward.  108  N.  C.  419, 
8  S.  E.  Rep.  814;  and  we  do  not  under- 
stand that  any  practice  to  the  contrary 
has  generally  obtained  In  this  state.  We 
cannot  see  how  the  testimony  Is  open  to 
the  grave  objections  urged  by  counsel. 
Benny,  on  the  trial.  Identified  the  coat 
then  exhibited  as  that  worn  by  the  pris- 
oner. This  was  snbetantlve  testimony. 
Baker  simply  testified  that  before  the 
trial,  and  at  the  guard-house,  the  same 
witness  had,  in  effect,  made  n  similar 
statement  about  the  same  overcoat.  This 
was  only  corroborative  testimony,  and 
admitted  alone  for  that  purpose,  and  we 
must  assume.  In  the  absence  of  any  excep- 
tion in  this  particular,  (the  entire  charge 
as  to  the  recapitulation  of  the  evidence 
not  being  set  forth.)  that  as  such  only  it 
was  submitted  to  the  ]ury.  State  v.  Pow- 
ell, 106  N.  C.  637, 11  8.  E.  Rep.  lltl. 

The  fourth  exception  Is  "because  his 
honor  refused  to  give  the  Instmctlons  aa 
prayed  for  by  the  prisoner,  and  without 
giving  the  first.  Instructed  the  jury  that  It 
was  not  denied  by  the  state. "  The  latter 
part  of  this  exception  seems  to  be  founded 
upon  a  misapprehension,  as  the  conrt  not 
only  stated  that  the  propositions  of  law 
contained  in  thefintt  Instruction  were  Bnt>- 
stantially  correct,  but  actually  gave  them 
In  almost  tlie  precise  language  as  prayed 
for.  Dpon  a  careful  scrutiny  of  thecbarge, 
we  are  of  the  opinlonthnt  It  substantially 
responded  to  ail  of  tbelnstructlons request- 
ed by  the  prisoner.  In  8ta  te  v.  Parker.  Phil. 
(N.('.)475,Pbakso.v,0.  J.,sald  thatallthat 
the  law  i-cqulree  Is  that  the  Jury  shall  be 
clearly  Instructed  that,  unless  afterduecon- 
sideratlon  of  all  of  the  evidence  they  are 
"fully  satisfied"  or  •'entirely  convinced" 
or  "satisfied  beyond  a  reasonable  doubt* 
of  the  guilt  of  the  prisoner,  It  Is  their  duty 
to  acquit,  and  every  attempt  on  the  part 
of  the  court  to  lay  down  a  "formula^  for 
the  instruction  of  the  jury  by  which  to 
"gauge"  the  degrees  of  conviction  has  re- 
sultedlnnogood.  State  v.Sears.  Phil.  (N. 
C.)  146;  State  v.  Knox,  Id.  812;  State  t. 
Oee.  92  N.  C.  756.  His  honor  told  the  Jury 
that  every  material  circnmstance  relied 
upon  by  the  state  must  be  established  be- 
yond a  reasonable  doubt,  and  "that  ma- 
terial circumstances  were  those  circum- 
stances In  the  case  which  pointed  to  the 
guilt  of  the  prisoner,  and  that  the  mate- 
rial circumstances  relied  on,  and  wnlcta 
were  established  beyond  a  reasonable 
doubt  by  the  state,  must  be  so  strong  as 
to  exclude  any  reasonable  hypothesis  of 
the  innocence  of  the  prisoner. "  This,  sure- 
ly, was  as  favorable  to  the  prisoner  aathe 
law  permits,  and  we  have  no  healtBtlon  in 
overruling  the  exception. 

The  filth  exception  Is  also  without  mer- 
it. It  was  true,  aa  stated  by  the  court, 
that  the  prisoner  had  offered  no  evidence 
to  contradict  the  testimony  <a  the  state's 
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wltneeses.  This  was  bat  tbA  Btatement  of 
a  fact,  and  was  relieved  of  any  poMible 
prejadfclal  effect  by  its  immediate  connec- 
tion with  the  remarks  that  "whether 
tbere  was  any  contradiction  between  any 
of  the  witnesses  In  tbe  case  is  a  qnestlon 
to  be  determined  by  tbe  Jnry;  tbe  court 
cannot  express  any  opinion  apon  tbe  tes- 
timony."  Neitber  was  there  error  in  stat- 
ins that*  in  tbe  absence  of  testimony  to 
tbe  coDtnu-y,  every  witness  was  presumed 
to  be  <rf  ffood  character.  It  will  be  ob- 
■erred  that  In  this  connection  the  Jnry 
were  told  that,  althongb  a  witness  was  of 
good  character*  they  were  not  bound  to 
believe  him  if  bis  Btatements  were  unwar- 
ranted, etc. 

The  seventh  exception  "to  the  chai^  as 
a  wbole"  is  too  general  to  be  considered. 
8tate  T.  Nipper,  95  N.  C.  658.  and  McKin- 
non  r.  Uorrlaon.  104  N.  C.  S64, 10  S.  Z. 
Rep.  513. 

Tbe  eighth  exception :  While  we  doubt 
the  propriety  of  the  remark  of  the  conrt 
as  to  what  sume  writers  had  said  about 
tbe  reliability  of  circumstantial  testimony, 
we  aresnre  that  tbe  Jury  could  not  have 
onderetood  that  such  was  tbe  opinion  of 
his  honor  in  respect  to  this  case,  or  that 
they  were  to  be  Influenced  by  it  In  the 
BllKbtest  def^ree.  This  veryclearly  appears 
from  the  Immedlatelysuccesdinglanguage, 
In  which  the  Jnry  were  referred  to  a  former 
part  of  tbe  :harge  as  to  the  degree  of 
proof  requisite  to  a  conviction. 

Tbe  ninth  and  tenth  exceptions  are  not 
sustained  by  the  record,  which  very  plain- 
ly falls  to  disclose  that  his  honor  cbnrged 
"that,  where  a  witness' character  is  not 
asflatled,  he  is  to  be  believed."  These  ex* 
ceptlons  are  also  overruled.  After  a  care- 
ful examination  of  the  whole  rerord,  we 
are  of  tbe  opinion  that  the  case  was  fairly 
tried,  and  that  tbere  la  no  reason  why  tbe 
verdict  of  tbe  Jury  should  be  dlstarbed. 

Tbere  Is  no  error. 


Btatk  t.  Austin  et  ah 
t  Anmone  Cowrt  <ff  North  CcaroUna.  Hay  13L 

im.) 

F0Sin01.TI0N— SVIDBKOE— TBUIh 

1.  On  indictment  for  fornication  and  adultery 
It  is  competent  for  a  witness  to  testify  that  he 
met  the  male  defendant  going  in  the  night-time 
towarda  the  hooM  of  tbe  female  defendant;  that 
defendant  told  him  that  be  was  going  to  aiiother 
place,  to  meet  a  certain  person;  that  defendant 
did  not  go  there,  and  afterward*  denied  having 
tidd  that  be  was  going. 

5.  Evidence  la  adzoiuitile  of  the  statement 
defeodaat  made  to  bis  wife  in  regard  to  his 
wtaereaboats  on  tliat  night,  as  also  of  the  qnes- 
tloo  by  the  wife  which  called  forth  this  state- 
swat. 

8.  It  is  not  oranpetent,  on  the  issue  of  defend- 
ant's charauter,  to  ask  a  witness  how  It  was 
rumored  that  a  "hung  Jury**  stood  on  a  former 
trial  of  tbe  indictment,  tbe  witness  bavinc  testi- 
iad  that  he  did  not  know  bow  tliey  stood. 

4.  It  is  not  error  to  refase  to  instnut  that 
the  jury  most  acquit  if  they  do  not  believe  the 
witnesses  who  testified  tliat  they  saw  defendants 
in  the  aot  of  sexual  Intercourse,  where  there  is 
trireumstaatial  evidence  tending  to  show  Immcffsl 
fartfrnagy. 

6.  Defendants  cannot  oomplaln  of  the  recep- 
tion of  the  verdict  by  clerk  during  the  Judge's 
absence  from  the  oourt-room,  where  they  failed 
to  oMect  at  the  time  to  its  being  so  reeeivedt 
thongb  tfuy  had  opportmil^  to  do  Mk 


Appeal  from  criminal  court,  Mecklen- 
buri? county;  Mearkh,  Judj^e. 

BurwttU  &  Walker,  Covington  A  Adama, 
'and  J.  J.  Yanoj  for  apppllanta.  Tbe 
toni^y  Qeneralt  tor  the  State. 

Clahk,  J.  The  defendants  were  Indict- 
ed for  fornication  and  adultery. 

Exception  1.  One  Helms,  a  witness  for 
tbe  state,  testified  that  be  met  the  male 
defendant  one  night  aboot  200  yardn  from 
tbe  female  defendant's  bouse,  going  In  the 
direction  of  her  house,  and  defendant  told 
him  he  was  going  to  Coleman  Stewart's, 
to  meet  Elliott,  (an  Alliance  lectnrer;) 
and  when  this  raatterwas  tried  before  the 
Alliance  tbe  defendant  denied  telling  him 
so.  and  denied  meeting  him.  To  this  de- 
fendant objected.  There  was  evidence  by 
many  witnesses  of  tbe  defendant  Austin 
making  nocturnal  vtsits  to  the  female  de. 
fendant's  bouse;  of  being  seen  In  the  room 
alone  with  her  at  night;  of  going  Into  her 
room,  the  light  being  put.out;  aiid  of  leav- 
ing his  horse  hitched  out  at  night,  and  go- 
ing with  his  shoes  off  to  her  bouse;  of 
walking  up  a  stream  to  conceal  hiti  tracks; 
of  being  seen  embracing  her,  and  the  like. 
The  evidence,  therefore,  of  his  lieing  seen 
near  her  house  after  dark,  going  in  that 
direction,  and  his  saying  be  was  going  to 
meet  an  Alliance  lectnrer,  which  state- 
ment he  denied  on  the  Alliance  trial,  when 
it  was  shown  that  he  did  not  meet  the 
Alliance  lecturer  on  that  night,  and  aleo 
his  denial  of  meeting  the  wltuess,  was  com- 
petent, an  a  circumstance  tending  to  cor- 
roborate theother  evfdenceof  his  visits  by 
night  to  bis  co-defendant.  "Every  cir- 
cumstance calculated  to  throw  llcrhton 
the  alleged  crime  and  aid  the  Jury  lu  com- 
ing to  a  correct  conclusion  Is  competent.  * 
State  V.  Bishop,  98  N.  C.  773,  4  S.  E.  Rep. 
S57,  and  cases  there  cited;  State  v.  Christ- 
mas, 101  N.  G.  740,  8  S.  B.  Rep.  S61. 

Excejitlon  2.  Tbe  same  witness  stated, 
the  defendants  objecting,  that  at  the  Alli- 
ance trial  (they  having  been  on  trial  be- 
fore the  local  Alliance  for  expulsion  for 
this  offense)  the  defendant  Austin's  wife 
said  that  she  could  account  for  her  hus- 
band except  that  night  Helms  aald  he  had 
met  blm ;  that  her  husband  got  on  his 
horse  that  night,  and  rode  off,  saying  he 
was  going  to  Coleman  Stewart's,  and  the 
defendant  Austin  had  thereupon  replied 
that  he  did  tell  bis  wife  so,  but,  after  rid- 
ing 100  yards,  he  tni-ned  and  rode  bark, 
unseen  by  any  one,  and  went  into  a  room, 
which  was  not  his  bedroom,  and  which 
he  was  not  in  tbe  babit  ot  occupying,  and 
slept  till  nearly  daylight,  when  he  rude  off 
to  Coleman  Stewart's.  This  evidence  was 
competent  as  being  a  statement  made  by 
the  defendant  as  to  bis  whereabouts  and 
doings,  there  being  evidence  that  he  did 
not  get  to  Coleman  Stewart's  till  next 
morning.  What  hla  wife  said  waa  com- 
petent from  having  been  made  In  bis  pres- 
ence, and  from  being  replied  to  by  htm, 
and  as  having  drawn  out  hla  statement. 

Exception  3.  One  Winchester,  wltnesB 
for  tbe  defense,  testified  that  tbe  charac- 
ter of  tbe  defendants  was  good.  On  cross- 
examination  he  was  asked  if  he  would  say 
that  the  character  of  the  defendants  was 
good  at  the  time,  notwithstanding  the 
Alliance  trial  and  the  "hung  Jury"  at  tbe 
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trial  held  In  the  superior  court  of  0Dlon 

cnuDty.and  the  wltiieae  answered,  "Tee I" 
On  the  redirect  examination  the  defend- 
ants*  coansel  asked  the  wltnetjs  if  he  knew 
of  Ms  own  knowledge  bow  the  "bunis 
Jury  "stood,  or  how  they  were  divided, 
and-he  answered,  "No."  The  defendants' 
counsel  then  proposed  to  ask  the  witness 
how  the  current  report  or  the  Keiiei'al 
rumor  was  as  to  bow  the**hunx  Jury" 
was  divided.  On  objection  by  the  state 
the  question  was  rated  out,  and  the  de- 
fendants excepted.  The  law  dues  not 
conntenance  or  permit  the  endless  ramifi- 
cation and  the  countless  collateral  Issaee 
which  such  a  course  ofexaminatloo  would 
Introduce.  It  was  held  Incompetent,  on  a 
question  as  to  character,  to  prove  a  sen- 
eral  report  as  to  any  particular  act  done 
by  the  party  whose  cbaraeter  was  being 
testified  to.  State  v.  Bullard.  100  N.  C.  48t>, 
6  8.  £.  Rep.  191.  It  was  therefore  cer- 
tainly Incompetent  to  show  in  what  de- 
cree certain  12  men  were  rumored  to  have 
differed  In  opinion  as  to  a  certain  act  al- 
lefced  to  have  been  done  by  the  defendants. 
It  was  only  competent  to  show  the  gen- 
eral reputation  for  character,  notthe  gen- 
eral reputation  as  to  any  particular  act, 
still  less  the  reputation  how  certain  men 
thought  as  to  the  truth  of  acertalnalleKed 

8 articular  act.  As  a  test  of  the  witness  It 
I  competent  to  ask  him  to  name  persons 
whom  be  has  beard  say  that  thecharacter 
of  the  person  luquestlon  wasKood  or  bad. 
State  V.  Perkins.  66  N.  G.  126.  The  rule 
extends  no  further.  It  was  therefore  In- 
competent for  the  state  to  ask  the  ques- 
tion as  to  the  "hung  Jury.**  Thedefendant 
did  not  object  to  it.  He  should  bave  done 
so,  or  have  asked  the  court  to  strike  It 
out.  It  was  DO  correction  ot  the  error  to 
extend  the  error  still  further  by  incompe- 
tent and  irrelevant  Inquiries.  The  court 
at  least  gave  the  defendant  the  same 
amount  of  license  when  It  permitted  him 
to  show,  if  he  could,  if  the  witness  knew 
how  the  Jury  stood.  It  appeared  that  be 
did  not,  and  the  court  properly  refused  to 
inquire  as  to  the  reputation  of  how  the 
Jury  had  stood.  The  witness  was  one  out 
of  some  60  examined  in  this  case.  Be  was 
testifying  as  to  the  good  character  of  the 
defendant,  and  the  Invpstigation  as  to 
how  far  hie  opinion  as  to  the  general 
character  of  the  defendants  Rhould  be  dis- 
credited by  the  effect  which  would  prob- 
ably be  had  on  the  public  mind  by  the  re- 
port as  to  how  a  former  Jury  had  divided 
In  opinion  as  to  an  act  of  the  defendant, 
(for  that  Is  the  only  legal  bearing  and  rel- 
evancy ot  the  testimony,)  when  he  had 
stated  he  did  not  know  bow  they  stood.  Is 
too  remote  from  the  Issue,  which  was 
whether  the  defendants,  a  married  man 
and  a  widow,  had  lewdly  and  lasciviously 
bedded  and  cohabited  together.  lo  nv 
part  of  a  trial  at  nisi  priua  is  the  dispo- 
sition "to  run  rabbits"  more  strongly  de- 
veloped than  lo  the  examination  ol  char- 
acter witnesses.  The  cuurtu  have  always 
repressed  It.  Its  indulgence  beyond  the 
vell-recognlzed  legal  limits  can  serve  no 
good  purpose.  It  would  serve  (U  not  re- 
pressed) to  open  old  scandals,  confuse  the 
Jury  with  multiplicity  of  Isnues,  and  pro* 
long  to  a  needless  and  expensive  lengUi 
the  trial  of  causes  without  any  compensa- 
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tion  In  the  better  Investigation  of  the 
truth  as  to  the  real  issue  before  the  court 
and  jury.  It  is  hettet auperatan  aatfquas 

riaa. 

Exception  4.  The  defendants  a&ked  thv 
court  to  charge  that  the  only  direct  evi- 
dence of  criminal  Intimacy  between  the  de- 
fendants which  had  been  testified  In  this 
case  was  that  of  Bob  Mamh  and  John 
Brooks,  and  if  the  Jury  should  not  believe 
this  evidence,  or  should  entertain  a  rea- 
sonable doubt  as  to  the  truth  thereof,  It 
would  be  their  duty  to  acquit.  These 
two  witnesses  had  testified  to  finding  the 
defendants  In  actual  sexual  intercourse. 
There  was  testimony  by  other  wltneesM 
of  the  male  defendant  stealthily  visiting 
the  chamber  of  the  female  by  night,  and 
remalningsome  hours;  of  hlsgoing  toand 
coming  from  her  room  by  night  with  bis 
shoes  off;  of  being  in  a  room  alone  with 
her,  and  then  extlnguiRhing  the  light,  and 
bis  subsequently  being  discovered  In  the 
act  of  endeavoring  to  escape  from  the  room 
unpercelved;  of  their  riding  together  Id  a 
buggy,  after  sundown;  ol  bis  kissing  her; 
and  much  other  evidence  tending  to  show 
an  Immoral  intimacy.  The  iustructloD 
asked,  therefore,  was  In  effect  that,  unlesa 
the  Jury  believed  the  testimony  as  to  the 
defendants  being  seen  in  the  very  act,  ic 
was  their  duty  to  acquit.  The  Instruction 
was  properly  refused.  State  t.  Potuet.  ft 
Ired.  23;  State  v.  Ellasou,  91  N.  C.  664. 
Besides,  the  instruction,  if  given,  would 
have  been  a  clear  violatlun  of  the  statute 
forbidding  the  Judge  to  express  an  opinion 
upon  the  weight  of  the  testimony.  Code, 
§  418;  Jackeon  v.  Commissioners,  76  N.  C. 
282.  In  telling  the  Jury  the  value  to  be 
given  the  testimony  with  that  of  these 
two  witnesses  omitted  the  court  would 
necessarily  have  given  Its  opinion  as  to 
tbe  weight  of  their  testimony,  and  so,  by 
varying  tbe  prayers  for  instructions  with 
the  names  of  different  witnesses,  the  court, 
by  a  processor  elimination,  might  becalled 
on  to  express  Its  opinion  as  to  the  ralue 
to  be  given  to  the  testimony  of  each  and 
every  witness. 

Exception  5.  As  soon  as  the  Jury  had  re. 
tired  after  receiving  the  charge  tbe  court 
instructed  the  clerk  from  the  bench  in  a 
clear  and  distinct  voice  to  receive  the  ver- 
dict, and  to  have  the  defendants  present. 
The  defendants'  counsel  bad  then  left  tbe 
court-room,  and  defendants  bad  no  knowl- 
edge ot  and  did  not  consmt  to  the  order. 
On  the  return  ot  the  jury  tbe  clerk  received 
the  verdict,  both  defendants  being  preecnt. 
The  defendants  afterwards  moved  for  a 
new  trial  and  In  ai'rest  of  judgment,  on 
the  ground  that  the  verdict  was  received 
In  the  absence  of  the  Judge  and  old^end- 
anta'  connsel,  and  in  tbe  recess  of  the 
court.  The  case  also  states  thatwblle  the 

Jury  were  considering  their  verdict  tbe 
udge  remarked,  in  the  presence  of  one  of 
defendants' counsel,  that  he  bad  instructed 
tbe  clerk  to  receive  tbe  verdict,  and  the 
counsel  made  no  res{>onse;  that,  as  the 
Jury  came  into  the  court-house,  the  clerk 
told  another  of  defendants'  counsel  that 
be  was  going  in  to  take  the  verdict;  that 
he  asked  if  the  judge  was  present,  and  the 
clerk  replied  that  he  was  not.  and  had  In- 
structed him  (the  clerk)  to  receive  the  ver^ 
diet;  that  the  counsel  thendld  aotffo  Into 
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the  conrt-room,  bnt  went  to  the  solicitor, 
and  told  hlin  of  the  cnnvereation;  that. 
In  rpply  to  the  collcltov's  Inquiry  if  he 
would  consent  to  the  clerk's  recTivlng  the 
Terdlct,  he  replied  that  be  would  uot,  but 
before  the  eoUcftor  could  raich  the  court- 
room the  verdict  had  been  rendered.  The 
defendaDts  hud  the  rl^ht  to  have  tlie  ver- 
dict rendered  In  the  presence  of  the  judge, 
and  It  la  best  that  It  should  always  be 
done.  But  it  Is  certainly  competent,  ex- 
cept In  capital  casea,  tor  It  to  ba  received 
by  the  clork  if  no  objection  Is  made,  and 
opportunity  la  giren  the  defendant  to  ob- 
ject; "and  snch  pracUeela  Terycommon." 
Pearson.  0.  J.,  In  Munaton  v.  Potta,  65  N. 
C.  41.  Indeed,  in  all  cases  not  capital,  the 
defendant  may  even  waive  lils  own  liKbt 
to  i>e  present,  either  expressly  {State  t. 
EppH.  76  N.  C.  55)  or  by  voluntarily  with- 
drawfnjT  himself  from  the  Jurisdiction  of 
the  court,  (State  v.  Kelly,  97  N.  C.  404,  2 
S.  E.  Rep.  185;  State  T.Jacolw,  107  N.O. 
772, 11  S.  E.  Rep.  982.)  tboagh  hla  counsel 
cannot  waive  it  for  him,  (Stater.  Jenkins, 
84N.  C.  812.)  In  the  present  instance  the 
defendanta  were  both  present  in  the  court- 
room when  the  verdict  was  rendered,  and 
made  no  objection  to  the  absence  of  the 
lodge  or  of  their  counsel.  Had  they  done 
•o,  doubtleaa  the  Judge  and  counsel  would 
hare  been  sent  for;  or,  If  that  had  been 
refupcfl.  the  defendants  could  have  then 
pnwntcd  the  matter  as  gronnd  ior  new 
trial  to  the  court  below,  and,  it  refuee<1, 
have  appealed.  It  is  true  the  case  states 
that  the  defendants  did  not  expressly  con- 
sent to  the  verdict  beinK  received  in  the 
Jodge's  absence,  but  they  permitted  it  to 
be  recelTed  In  tala  absence  without  objec- 
tion. Tfa^  were  presumably  in  the  conrt- 
room  when,  on  the  retirement  of  the  Jury, 
the  Judge  instructed  the  clerk  to  receive 
the  verdict,  and  made  no  objection:  and 
the  Judge  told  one  of  the  counsel  person- 
ally of  HQcb  Instruction,  and  received  no 
Indication  of  objection.  The  clerk,  before 
receiving  the  vmlict,  told  the  other  coun- 
sel tbat  he  was  then  on  bis  way  to  do  so, 
and  received  no  objection,  though  an  ob- 
jection then  from  the  counsel  or  from  the 
defendants  would  have  doubtless  caused 
the  Judge  to  be  sent  for.  It  is  trae  conn- 
fiel  afterwards  told  theanlicitor  he  did  not 
consent,  but  too  late  to  stop  the  rendition 
of  the  verdict.  It  he  wished  the  judge  to 
be  sent  tor.  why  did  he  not  make  that 
statement  to  the  clerk?  It  la  not  sug- 
ffested  that  thedefendanta  were  prejudiced 
in  any  way  by  the  Judge's  absence.  If 
there  was  any  evidence  indicating  that 
tbey  had  been,  we  are  aure  their  able  and 
aatDte  counsel  would  hare  pointed  It  out, 
and  the  Jnst  Judge  who  tried  the  cause 
would  havepromptlyset  the  verdict  aside. 
Tbe  motion  seems  rather  based  upon  a  dts- 
llfce  to  the  tenor  of  the  verdict  itself  and  a 
desire  to  be  relieved  from  It  than  upon  any 
grievance  sustained  by  tbe  manner  of  its 
rendition  The  presence  of  counsel  at  tno 
rendition  of  tbe  verdict  has  never  been  held 
«flsential  to  its  validity.  State  v.  Jonea, 
91  N.  C.  654.  Besides,  counsel  bad  notice 
that  the  clerk  was  about  to  receive  the 
verdict,  and  did  not  go  in  tbe  court-room, 
nor  did  he  object  to  the  absence  ot  the 
Judge,  as  he  might  then  have  done  had  he 
chosen  to  do  so.  Ho  error* 


Thouab  v.  Hunscckbb. 

(Supiwne  Court  of  l^arth  Carolina.  Uay  19, 

1891.) 

ifiiaonmnp— pBFiTflBa— Trru  is  Taum  Pbb8o» 

— Hhbkipt's  Dsbd. 
1.  In  ejeotment,  since  the  plaiiltifl  must  re- 
oovOT  on  the  streogtih  ol  his  own  title,  defeadant 
may  show  that  tbe  title  to  the  laiul  passed  Irom 
plaiQtifl  by  a  sherLff's  deed  to  a  third  person, 
without  oonnecling  himself  with  the  title  of  Bucb 
person. 

S.  A  jodgment  rendeied  by  a  court  of  compe- 
tent jorisdiction,  and  a  sale  nnder  oxecutioa 
thereon,  are  not  void  on  the  groand  that  when 
the  Judgment  was  rendered  and  sale  made  de- 
fendant WM  insane;  and  cannot  be  oollateroUy 
attacked  in  ^ectment  1^  defendant,  where  tiie 
aheriff's  deed  fa  Introdaced  to  show  that  plain Uit 
In  ejectment  has  no  title. 

Appeal  from  stiperlorcoart,  Oa  j  county ; 
S.  T.  BoTKiN,  Judge. 

J.  W.  Cooper  and  T.  F.  Dar/daon,  for 
appellant.  BatcbelorA  D&rennx  and  S, 
C  Sniltb,  for  appellee. 

Sbephbiio.J.  Wethinktherewaaerrorln 
refusing  to  give  the  fourth  instruction, 
on  the  ground  tbat  tbe  defendant  could 
not  show  title  out  of  the  plaintiff  without 
connecting  bimaell  with  such  outstanding 
title.  Thialaa  correct  principle  ot  law, 
but  is  applicable  only  where  tbe  defendant 
seeks  to  attack  a  title  nnder  which  both 
hlraaelf  and  the  plalntifT  claim.  Lover. 
Gates,  3  Dev.  &  B.  36S:  Gilliam  v.  Bird.  8 
Ired.  280:  Christenbury  v.  King,  85  N.  C. 
2.S0;  Ryan  v.  Martin,  91  N.  C.  464.  It  la 
true  that  In  our  case  both  parties  claim 
under  Killian.  but  the  defendant,  under 
the  Inatroctlon  aaked*  does  not  propose  to 
imi>each  Kllllan'a  title,  but  contends  that, 
although  the  plaintiff  may  have  derived 
title  from  him,  it  has  been  divested  by  sate 
under  execution,  and  therefore  he  la  not 
entitled  torecaver.  Inejectmenttheplaln- 
tiff  must  recover  upon  the  strength  ut  bis 
own  title,  and  it  is  always  competent  for 
the  defendant  to  show  title  out  of  falm 
where  thla  can  be  done  without  encoun- 
tering tbe  rule  of  practice  commonlycalled 
estoppel.  Clegg  v.  Fields,  7  Jonea,  (N.  C.) 
87.  Even  had  the  defendant  entered  as  the 
tenant  of  the  plaintiff,  liecould  haveahown 
that  the  title  of  tbe  latter  had  been  divest- 
ed by  a  saleunderexecution,  and  thushare 
resisted  a  recovery.  Ijaneaahire  v.  Mason, 
TON.C.465.  AA>r«/orf,canthiHbedonewhere 
no  auch  relation  exists.  It  is  urged,  how- 
ever, that  the  error  Is  harmless,  l)ecause 
there  appears  to  have  been  no  testimony 
identifying  tbe  land  in  question  with  that 
described  In  the  aberiff's  deed.  Tbe  case 
states  that  the  defendant  offered  no  such 
testimony,  but  as  it  does  not  purport  to 
set  out  the  eridence  In  full,  and  aa  tbe  rnl- 
Ing  of  his  honor  seems  to  assume  the  ex- 
istence ot  auch  testimony,  (possibly  dis- 
closed by  the  plaintiff's  witnesses.)  we  do 
not  feel  warranted  in  saying  that  the 
errur  was  not  prejudicial  to  the  defendant; 
and  especially  la  this  ao  when  the  point 
does  not  seem  to  have  been  made  upon 
the  trial  below.  It  la  further  contended 
that  the  sheriff's  deed  la  void  because  of 
the  insanity  of  the  plaintiff  when  the  judg- 
ment was  rendered,  and  at  tbe  time  of  the 
sale  under  execation.  The  authorities 
seem  to  be  In  entire  accord  In  lioldlngthat 
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sneb  a  Jadfonentts  roldableonly.  1  Black, 
Jiidffm.  §  205;  Freem.  Jndf^m.  142:  Freem. 
Ex'na,  5  22.  See,  also.  Wood  t.  Watson. 
107  N.  C.  62.  12  S.  E.  Rep.  49.  It  la  also 
well  settled  that  "whatever  Irregularity 
there  may  be  In  a  Jodgraent,  If  it  be  en 
act  of  a  coArt  of  competent  Jarlsdlctlon, 
unreversed,  and  In  force  when  a  sale  la 
maile  by  execution  under  It,  the  pnrebas- 
er  at  ancb  sale  la  safe,  oven  tliongh  the 
Judgment  be  subaeqtiently  reversM  or  set 
aside.  Tbe  same  principle  applies  to  en 
error  In  the  execution,  the  regularity  of 
which  cannot  be  questioned  in  an  action 
against  a  purchaser  at  a  eheritl's  sale." 
See  cases  in  Rattle,  Dig.  659.  and  6  Hey> 
mour,  DlK-  264,  and  7  Seymour,  Dig.  279. 
It  la  true  that,  where  the  plaintiff  In  the 
]udgm«>nt  Is  the  purchaser,  the  sale  mny  be 
set  aside  on  the  ground  of  Irregularity, 
but,  unless  this  la  dune,  the  title  passes, 
and  cannot  be  attacked  collaterally.  Ben- 
nera  v.  Hblnehart,  107  N.  C.  705,  12  S.  B. 
Bep.  456.  For  theee  reasons  wettalnk  that 
tb«re  should  be  a  new  trlaU 
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1891.) 

▲onov  BX  Dklicto  —  I>t8CHA.Ma  ROM  Aaassv 
usDEB  iKsoLVKirr  Dbbtob's  Act. 
Code  N.  C.  i%  2M3-2981,  enttUed  "Iiuotv- 
ent  Debtors,"  provides  that  every  loaolvent 
debtor  may,  in  a  manser  preacribed,  aaiign  his 
estate  for  tlie  benefit  of  creditors,  and  be  tbere- 
after  exempt  from  arrest  or  Imprisonment  for 
previously  contracted  debts,  and  prescribes  (seo- 
tion  1)9&2)  that  "every  person  taken  or  ohst^ed 
•n  auy  order  of  wrest  for  detealt  <tf  bslL  or  on 
sarreoder  of  bail  in  any  action,"  and  "every 
person  taken  or  clkarged  in  execution  of  arrest 
for  any  debt  or  damages  rendered  in  any  action 
whatever,"  shall  be  entitled  to  the  benefit  of  the 
law.  Had  that,  though  the  statute  in  terms  re- 
fers only  to  "debtors  and  creditors, "  a  non-resi- 
dent ander  arrest  in  an  action  lor  a  tort  is  euti- 
tled,  before  Judgment,  to  tils  dlscbarga  on  sur- 
rendering his  property  in  the  manner  fcesoribed. 
Davis  and  Avxst,  JJ.,  dissenting. 

Appeal  from  an  order  made  by  Wbita- 
KBR,  J..  In  an  action  pending  In  Vance  su- 
perior court.  Theplalntin  brought  blsac- 
tlon  against  the  defendants,  who  are  non- 
rtsldents  of  this  state,  tu  recover  damegee 
for  an  alleged  Injury  to  his  person  done 
and  procured  to  be  d'me  by  them.  In  tbn 
course  of  the  action  be  obtained  an  order 
for  their  arrest,  aud  they  were  duly  arrest- 
ed, and,  falling  to  give  ball  aa  allowed  by 
law.  they  are  belcl  in  the  common  ]all  of 
the  cuuoty  of  Vance,  In  which  county  the 
action  was  bronght.  Tbe  defendants  filed 
their  petition,  therein  alleging  the  materi- 
al facts  In  the  superior  court  of  ssld  coun- 
ty, in  which  the  action  mentioned  Is  pend- 
ing, praying  that  they  may  be  allowed  the 
beneOt  of  the  statute  (Code,  c.  27)  entitled 
** Insolvent  Debtors."  Tlie  plalnUft  op- 
poses the  application  of  the  defendants; 
denies  that  they  are  insolvent ;  and  insists 
that.  Inasmuch  as  It  appears  that  they  are 
non-resldcnts  of  this  state,  and  the  cause 
of  action  on  account  whereof  they  are  ar- 
rested and  held  Is  a  tort.the^  are  not  enti- 
tled to  the  benefits  of  the  Rtatute  they  in- 
voke. Tbe  conrt  gave  Judgment  denying 
the  application  of  the  defendants  to  be  dis- 
charged from  custody,  and  tbsy  appealed 
to  ttala  court. 


T.  T.Bkka  and  PIttmsui  A  Sbaw^lat 
appt'Ilanta.  W.  H,  Cbeek,  A.  C.  ZoUleotter 
and  W.  R.  HearTt  tor  appellee. 

Mebrihon.  C.  J.,  {Mfter  atmtinjr  tbe  ikctM 
as&bove.)  Ttaeconatltution  (articlel.  516) 
provides  that  "there  shall  be  no  imprison- 
ment for  debt  In  this  state  except  In  cases 
of  f ra  ud. "  The  legislature,  observing  this 
provlaloD.  baa  provided  by  atatute  (Code, 
5  291)  that  In  civil  actions  founded  upoa 
particular  eausea  of  action  specified  ttaed^ 
fendant  may,  under  an  order  of  arrest  duly 
obtained,  t>e  arrested  and  held  lo  custody, 
unless  he  shall,  as  be  may  do  in  the  way 
prescribed,  give  ball  "by  causing  a  written 
undertaking,  payable  to  the  plaintiff,  to 
be  executed  by  aufQcIent  surety,  to  the 
effect  that  the  defendant  shall  at  all  times 
render  himself  amenable  to  the  process  ot 
tbe  court  daring  the  pendency  of  the  ac- 
tion, and  to  aueh  aa  may  be  lasued  to  en- 
force the  Judgment  therein;"  and  be  may 
likewise  be  arrested  In  execution  upon  a 
Judgment  In  the  cases  specified,  as  pre- 
scribed by  the  statute,  (Id.  SS  442, 447. 448, 
par.  8;)  otherwise  parties  In  eirll  actions 
cannot  be  arrested  unless  for  contempt. 
But  another  statute,  entitled  "Insolvent 
Debtoni,"  (Id.  fiS  2942-2981.)  provides  gen- 
erally that  every  Insolvent  debtor  may  In 
tbe  way  prescribed  "  assign  "—surrender— 
his  estate  for  the  benefit  of  all  bis  credit- 
ors, and  that  bis  person  may  thereafter  be 
exempt  from  arrest  or  Imprisonment  on 
account  of  any  judgment  previously  ren- 
dered, or  ot  any  debts  previously  con- 
tracted. It  would  seem  that  this  statnte 
la  unnecessary  as  to  honest  debtors,  be- 
cause tbe  constitutional  provision  above 
recited  relieves  such  debtors  from  Impris- 
onment. Such  surrender  of  his  property 
by  an  Insolvent  debtor  for  the  benefit  m 
his  creditors,  as  to  debts  and  Judgments 
existing  before  sncb  surrender,  would  re- 
lieve him  from  possible  future  aunoyanoe 
and  arrest  on  account  of  such  debts,  al- 
though property  he  might  thereafter  ac- 
quire might  be  liable  to  levy  and  sale  to 
pay  tbe  same  In  proper  cases.  But  tbe 
benefits  of  this  chapter  are  not  confined 
to  simply  Insolvent  debtors,  so  deslgnat* 
ed.  Such  benefits  are  extended  to  other 
classes  of  persona  hpld  in  arrest  In  civil  ac- 
tions. The  statute  cited  (Id.  {  2951)  pre- 
scribes that  "the  following  persons  are 
entitled  to  the  benefits  of  this  chapter: 
(1)  Every  person  taken  or  charged  on  any 
order  of  arrest  ior  default  of  bail,  or  on 
aurrender  of  ball  in  any  action;  (S)  every 
person  taken  or  chained  in  execution  of 
arrest  for  any  debt  or  damages  rendered 
in  any  action  whatever."  It  Is  to  be  ob- 
served that  this  provision  enlarges  the 
general  purpose  of  tbe  statute  by  extend- 
ing the  same  to  the  classes  of  persons  speo 
ified:  Fintt  to  "every  person  taken  or 
charged  [not  yet  arrettted]  on  any  order 
of  arrest  for  default  of  ball ; "  secondly,  to 
every  person  whose  ball  baa  anrrendered 
bim  as  allowed  by  the  atatute;  tbtrdly, 
to  "every  person  taken  or  charged  [but 
not  yet  taken]  In  execution  of  arrenc  for 
any  debt  or  damages  rendered  In  any  ac- 
tion whatever,"— aa  allowed  by  the  atat* 
ute.  Id.  §§  442,  447.  448,  par.  3.  Tbe  termi 
**all  of  them"  tbus  extending  tbe  pnr- 
poas  of  the  statute,  are  as  brood  and 
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aweeplos  aa  they  well  can  be.  They  do 
not,  in  any  view  ol  tbem,  as  to  the  pur- 
pose Intended,  Imply  limitation  or  dis- 
crimination. They  plainly  embrace"  every 
pemon"  taken  or  chatted  to  be  arrested 
by  virtue  of  "any  order  ol  arrest,"  not 
specially  for  a  tort,  or  tor  fraud,  or  other 
particniar  cause  (A  action  as  to  which  a 
person  may  be  arrested,  but  for  any 
caaae  of  action,  no  matter  what  may  be 
Its  nature.  It  the  person  Is  arrested  In  a 
case  wh(>retn  he  may  lawfully  be  so.  They 
In  plain,  strong  terms  embrace  any  such 
arreat  made  or  ordered  to  be  made  ta  any 
aetlun  -whatever;  that  Is,  any  action  in 
which  a  person— a  party— may  be  so  ar> 
rested.  There  la  a  total  absence  of  words 
or  phraseology  of  limitation  or  discrimi- 
nation In  the  section  of  the  statute  Just 
recited,  or  In  the  stature,  or  elsewhere,  that 
confines  Its  benefits  to  persons  so  arrested 
or  to  be  arrested  as  fraudulent  debtors. 
Kor  Is  there  anything  In  the  nature  or 
porpoae  of  the  statute  that  reasonably, 
much  ItfSS  neceesarlly.  Implies  such  limita- 
tion. Its  general  purpose  Is  to  rellevehon* 
est  Insolvent  debtors  from  arrest  on  ac- 
count of  debts  and  Judgments  against  ttiem 
existing  at  and  before  the  time  they  make 
a  surrender  of  their  property  as  prescribed. 
The  purpose  of  the  particular  section  of 
the  statute  under  consideration  Is  to  re- 
lieve a  party  to  an  action  arrested  orpres- 
ently  subject  to  arrest,  or  "in  execution 
of  arrest  for  any  debt  or  damages  ren- 
dered In  any  action  whatever,"  npon  a 
surrender  of  bis  property  In  the  way  pre- 
scribed. In  such  case  the  party  arrested 
and  so  seeking  relief  must  notify  the  cred> 
ItoTV  or  plaintiff  at  whose  suit  he  is  arrest- 
ed, but  be  may  or  may  not  notify  other 
creditors  of  his  application  to  surrender 
his  property  and  be  dlHchtirged  from  ar- 
rest, and  only  such  creditors  as  may  be  so 
notified  will  be  affected  by  his  discharge. 
Id.  S  The  principal  relief  sought  In 

■nch  ease  by  the  party  arrested  In  to  be 
discharged  from  arrest  In  the  action 
broogbt  by  the  creditor  at  whose  In- 
stance be  was  arrested;  and  he  Is  entitled 
to  such  discbarge  upon  the  honest  sur- 
render of  bis  property  In  the  way  pre- 
scribed, whether  the  cause  of  action  on  ac- 
count of  which  he  was  arrested  was  a 
frandulent  debt  or  a  tort  or  of  other  nat- 
ure as  to  which  be  might  he  arrested. 
The  statute  (Id.  $  29o2)  so  expresnly  pro- 
vides. It  la  broadest  terms  embraces 
"every  person  taken  '  or  charged  as  In  the 
preceding  section  [that  above  recited] 
specified  " 

It  Is  InidBted,  however,  that  the  several 
sections  of  the  statute  pertinent  to  that 
(section  2951)  above  reel  ted  mention  and  re- 
fer In  terms  only  to  debtors  and  creditors, 
and  do  not  In  like  express  terms  mention 
or  refer  to  persons  arrested  or  to  be  ar- 
rested for  causes  of  action  other  than  a 
fraudulent  debt,  and  therefore  persons  ar- 
rested or  to  be  arrested  tor  such  other 
caases  of  action  are  not  entitled  to  the 
benefits  of  this  statute.  The  terms  "  debt- 
or and  creditor"  are  employed  generally 
In  varying  connections  thuughout  the 
Btatnte  to  dralgnate  the  classes  of  persons 
to  be  affected  by  It,  and  such  terms  are 
not  modified  so  as  to  make  them  perti- 
nently and  expressly  applicable  to  persons 


arrested  seeking  benefit  of  the  statute.  It 
seems  that  the  legislature,  In  enlarging 
and  extending  the  purpose  of  the  statute 
so  as  to  embrace  all  persons  arrested  and, 
to  be  arrested  In  civil  actions,  probably 
by  Inadvertence  failed  to  use  the  most  ap> 

eropriate  terms  to  effectuate  and  harmoo- 
e  the  details  of  Its  purpose;  but  snclr 
failure,  and  the  use  of  the  not  very  precise 
words  "debtor  and  creditor," In  matters 
of  detail,  cannot  be  allowed  to  modify 
and  abridge  by  mere  Implication  th» 
meaning  and  application  of  the  plain,, 
strong,  and  comprehensive  words  and 
phraseology  employed  In  the  section  ex- 
tending the  benefit  of  the  statute  to  aft 
persons  so  arrested.  As  we  hav^  said, 
such  purpose  appears  clearly  by  explicit 
and  the  most  comprehensive  terms;  and, 
moreover,  it  appears  from  the  nature  of 
the  matter.  Why  should  a  person  guilty 
of  fraud  in  contracting  a  debt  on  whlcli- 
an  action  is  founded,  when  he  shall  be  ar- 
rested on  that  account, as  hemay  be.haTa 
the  benefit  of  the  statute  under  considera- 
tion, nnd  another  person  arrested  In  an. 
action  broufsbt  to  recover  damages  for  an. 
Injury  to  person  or  character,  or  for  In- 
juring or  for  wrongfully  taking,  detain- 
ing, or  converting  property,  not  hava 
the  like  benefltT  Can  any  Just  or  even- 
plausible  reason  be  suggested  for  such 
distinction?  Clearly  the  legislature  had 
no  Intention  to  exclude  any  person  arrest- 
ed in  a  civil  action  for  any  of  the  causes 
specified  In  the  statute  (Code,  §  291)  from 
such  benefit.  None  appears  from  Its  terms 
or  by  reasonable  Inference  or  Implication. 
The  terms  "debtor  and  creditor,"  em- 
ployed generally  and  wlthoot  precision  In 
the  statute  as  to  pers<ms  arrested  in  civil' 
actions,  must  be  taken  as  meaning  and' 
applying  to  the  plaintiff  and  defendunt  In 
the  action  In  which  the  defendant  shall 
be  so  arrested.  They  imply  the  plaintiff's 
claiming  and  suing  for  damages  for  whlcb- 
tbe  defendant  Is  Uableto  him.  Such  Inter- 
pretation is  allowable  und  reasonable- 
wlth  a  view  to  effectuate  the  Intention  of 
the  statute  as  to  persons  so  arrested. 
When  and  as  soon  as  the  plaintiff  obtains 
Judgment  for  damages  In  such  case  heat 
once  becomes  a  Judgment  creditor  of  the 
defendant,  and  then  be  comes  within  the 
words  of  the  section  of  the  statute  recited 
above.  The  second  clansethereof  express- 
ly embraces  "every  person  taken  or 
charged  in  execution  of  arrest  for  any 
debt  or  damages  rendered  In  any  action 
whatever."  Thus  persons  "in  execution 
of  arresffor  fraudulent  debts  (the.v  could 
not  be  arrested  tor  or  on  account  of  hon- 
est debts)  and  for  "damages  rendered  In- 
any  action  whatever"  are  expressly  put 
on  the  same  footing.  It  Is  further  said 
that  the  plaintiff  In  an  action  for  Injury 
to  the  person,  before  trial,  has  no  debt, 
and  may  never  obtain  JudgmeuC;  and  It 
Is  asked  to  what  end  shall  the  defendant 
arrested  In  such  action  surrender  his- 
property,  as  contemplated  by  the  statute, 
and  be  discharged;  nnd  how  shall  his 
property  so  surrendered,  or  the  proceeds 
of  the  sale  thereof  by  the  trustee,  be  dis- 
tributed as  between  the  plaintiff  (who  has 
no  debt  or  Judgment)  and  other  cred- 
itors of  the  defendant?  It  Is  hence  Insist* 
ed  that  the  defendant  Is  not  entitled  to- 
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the  benefit  of  the  statate.  In  Hnch  case 
the  statute  cpntemptates  thttt  the  detend- 
ant  may  sarfender  bis  property  and  be 
discharged,  and  thus  he  may  have  benefit 
ol  the  principal  object  to  be  attained.  HU 
property  so  surrendered  will  pawB  to  a 
trustee,  to  be  appointed  as  preMcrlbed  by 
the  Btrttute,  (Code,  55  2957.  2977-29H1,)  to 
be  applied  for  the  benefit  of  his  creditors. 
Including  the  plalntfff  In  the  action,  when 
besliatl  obtain  Judgment.  The  ctlstrlbu- 
tlon  of  the  UHfiets  of  the  defendant  may.  If 
need  be,  be  stayed  until  the  plaintlM's  ac- 
tion shall  be  tried.  If  he  shall  obtain 
Judgment  he  will  share  In  the  distribution 
of  the*  assets ;  If  he  shall  not.  then  the  as- 
sets will  be  distributed  to  the  defendant's 
creditors;  and,  II  there  be  any  surplus, 
the  same  will  be  returned  to  him.  The 
statute  so  intends.  The  difficulty  and  ob- 
jection suggested  are  no  greater  or  other- 
wise Bub»tanttully  than  they  would  have 
been  II  the  cause  of  action  sued  upon  had 
been  a  fraudulent  debt  noutracted  by  the 
defendant.  Indeed,  In  any  case  or  pro- 
ceeding Inrolvlug  a  distribution  of  the  as- 
sets ol  an  Insolvent  debtor  the  distribu- 
tion might  be  stayed  until  a  disputed 
claim  could  be  litigated  and  determined. 
Besides,  prorisinns  of  a  statute  affecting 
Its  details,  nut  altogether  practicable,  hut 
not  essential  to  Its  efleetlveuess,  and  the 
absence  of  like  provisions,  will  not  be  al- 
lowed to  defeat  or  abridge  Its  purpose 
clearly  appearing.  It  Is  the  duty  of  the 
court  to  give  It  full  effect  if  this  be  at  all 
practicable,  and  to  that  end  to  interpret 
itstpniiB  and  phraseology  In  the  light  of 
and  with  a  view  to  its  purpose.  We  thlnlt 
it  clear  that  the  provisions  of  the  statute 
underconslderatlon extend  Co  andembrace 
every  person  arrested  or  to  be  arrested 
In  a  civil  action  on  account  of  any  cause  of 
action  specllied  in  the  statute.  Id.  §  291. 
If  the  contention  of  the  plaintiff  should  be 
allowed  to  prevail,  no  person  arrested 
before  judgment  in  the  action  couIJ  have 
benefit  of  the  statute,  unless  he  should  be 
arrested  on  account  of  a  fraudulent  debi. 
If  the  purpose  had  been  to  so  limit  Its  ap- 
plicatluD  It  would  have  so  declared.  It 
certainly  would  not  have  employed  such 
explicit  and  comprehensive  terms  to  ex- 
press Its  narrow  and  exclusive  meaning. 

Nor  are  the  benefits  of  the  statute  con- 
fined to  resldeuts  of  thlsstate.  Thereisno 

firo vision  In  It  or  any  other  statute  with- 
n  our  knowledge  that  In  terms  or  by  rea- 
sonable Implication  declares  that  a  non- 
resident shall  not  be  discharged  from 
arrest  in  a  civil  action  i!  he  makes  the  com- 
plete surrender  of  his  estate  as  prescribed. 
The  defendants,  being  non-residents,  are 
nut  entitled  to  homestead  and  personal 
property  exemptions.  Such  exemptions  are 
allowed  only  in  favor  of  persons  having 
residence  In  this  state.  Batter  v.  Legget, 
98  N.  C.  804,  4  S.  E.  Rep.  37;  Flnley  v. 
Saunders,  9S  N.  C.  462.  4  a.  E.  Eep.  516. 
Nor  are  they  entitled  to  such  exemptions 
here  under  anv  statuteof  thestateof  Geor- 
gia, they  beb]gcitizens  of  that  state.  Such 
statute  could  not  secure  to  them  in  this 
state  exemptions  of  property  against  the 
rights  of  creditors  here.  In  some  respects 
the  courts  of  this  stute,  upon  pt-inclples  of 
comity,  will  administer  the  laws  of  anoth- 
er state  In  the  distribution  ol  the  proper- 


ty of  deceased  persons  who  were  cltlsena 
of  the  latter  state,  but  they  will  dososnb- 
Jeot  to  the  rights  of  cltlsens  of  this  state. 
Medley  v.  Dunlap,  90  N.  0.627;  BliupsoD  v. 
Curetoii,  97  N.  0. 112,  2  S.  E.  Bep.  668.  The 
defendants  are  entitled  to  be  discharged 
from  arrest  when  they  make  surrender  ol 
their  property,  as  specified  in  their  respect- 
Ive  accounts  ol  the  same.  To  the  end  the 
same  may  be  received  and  disposed  of  ac- 
cording to  law  the  court  should  appoint 
a  trustee  for  that  purpose,  as  prescribed 
by  the  statute.  Code,  §§  2967,  2977-2980. 
No  harm  can  come  from  the  construction 
we  have  given  the  statute,  because  it  is  al- 
ways In  the  power  of  the  plaintiff  to  sug- 
gest fraud,  and  have  an  Issue  submitted 
and  defmdant  held  (In  default  of  bail)  till 
it  Is  found  that  a  full  disclosure  has  been 
made.  There  Is  error.  The  defendants 
are  entitled  to  mahe  surrender  of  their 
property  and  be  discharged  from  arrest 
according  tu  law.  To  that  end  let  this 
opinion  be  certified  Cu  the  superior  courL 
It  Is  so  ordered. 

Davis,  J.,  {dissenting.)  I  cannot  couear 
In  the  opinion  that  the  defendants  are  en- 
titled before  judgment  rendered  to  the  ben- 
efit of  chapter  27  of  the  Code.  It  Is  mani- 
fest, and  I  suppose  will  be  conceded,  that 
the  relation  of  creditor  and  debtor  cannot 
exist,  it  ever,  till  "after  Judgment,"  when, 
II  the  plaintiff  shall  recover  damages,  bo 
will  become  "a  Judgment  creditor,"  and 
the  defendants  will  become  "Judgment 
debtors."  I  think  chapter  27  ol  the  Code 
can  only  apply  when  the  relation  of  cred- 
itor and  debtor  exists  by  reason  of  a  con- 
tract, express  or  implied,  or  when  the  rela- 
tion Is  established  by  adjudgment  ren- 
dered" for  the  recovery  of  unliquidated 
damages,  or  In  an  action  ex  delicto.  I 
think  this  plainly  appears  from  the  title 
of  the  original  act  (Acts  1H68-69,C.162)  and 
the  context  of  the  act.  This  court  can 
only  construe  and  declare  the  law.  It 
cannot  make  law,  and,  If  section  2951  of 
the  Code  Is  tu  receive  the  broad  construc- 
tion given  to  It  without  reference  to  the 
context  or  sDbJect-matter  of  the  chapter, 
then  it  must  apply  to  any  action  whatever, 
end  the  person  nnderarrest,  wbetherdebt- 
or,  tort-feasor,  or  criminal.  Is  entitled  to 
discharge,  for  there  Is  nothingbnt  thecon- 
text  and  subject-matter  tbat  restrlcta  the 
section  to  civil  actions,  and  tbeaa  plainly 
restrict  it  to  Insolvents  against  whom 
there  ta  a  "previously"  rendered  "Judg- 
ment" or  a  "previously  contracted  debt." 
No  one  would  Insist  tbat  a  person  under 
arrest  In  a  criminal  ot^tion  would  be  enti- 
tled to  the  benefit  of  the  act,  and  yet  it 
seems  to  me  this  would  be  no  more  in  con- 
flict with  the  chapter  relating  to  crimes 
than  with  the  chapter  on  arrest  and  bail. 
I  think  It  Is  Inconsistent  with  either. 
When  any  nnadjudlcated  claim,  whether 
ex  contracta  or  ex  delicto,  becomes  a  debt 
by  the  ascertainment  and  judgment  ol 
court,  the  relation  of  creditor  and  debtor 
Is  established, and  the  debtoris  entitled  to 
the  benefit  of  the  act.  Section  2952  pro- 
vides only  for  the  discharge  opon  corapU- 
auce  with  chapter  27  of  the  Code;  and 
without  enumerating  the  provisions  to  bo 
compiled  with,  there  is  not  one  of  them 
that  is  not  predicated  apon  a  previously 
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rontracted  debt  or  a  previonsly  renderpd 
jarljcment.  If  these  defendantH  had  b«?n 
arrested  at  the  suit  of  Bome  creditor,  (the 
plaintiff  cannot  be  a  creditor  nntll  anduu  - 
less  be  becomes  sach  by  lodgment  yet  to 
be  rendered,)  tbere  can  nowhere  be  lonnd 
Id  tbe  Btatnte  a  provlBlon  by  which  they 
can  notify  the  plalnCirrfn  this  action,  or 
any  one  e)i8e  agrafnBt  whom  theymay  have 
committed  a  tort,  and  obtain  their  dls- 
rhars^e  ae  against  the  claim  for  damages 
whicb  tbe  person  wronged  may  have  till 
BftHF  Jadgrment  rendered.  It  to  well  set- 
tled tbat  theeonstltatlonalprorteloD  pro- 
hibiting imprisonment  fur  debt  except  for 
frand  baa  no  application  to  actions  for 
torts.  Long  t.  McLean,  88  N.  C.  3.  and 
easeadted;  Kinney  v.  Laugbenonr,  97N.C. 
326,  3  S.  E.  Rep.  4»,  and  cases  cited.  If  a 
person  arrested  upon  u  charge  of  fraud  la 
nut  entitled  to  discharge  before  trial,  why 
shoald  one  arrested  fortort  beaoentltledy 
Before  au  order  of  arrest  can  be  made  tbe 
plaintiff  la  required  to  give  bond,  with  se- 
rnrity,  for  the  protection  of  the  defend- 
aot.  and  upon  which  he  may  have  redress 
If  it  Bball  be  fuond  by  tbe  Judgment  that 
tbe  plaintiff  is  not  entitled  to  recover. 
Woald  the  condtticm  of  this  bond  be  can* 
celed  by  the  diaetaarge  of  the  defendant  be- 
fore Judgment?  I  think  not;  and,  If  tbe 
defendant  ta  held  to  ball  for  a  tort,  I  think 
he  can  only  be  discharged  before  Judgment 
by  complying  with  section  298 of  tbe  Code, 
as  a  criminal  punished  by  fine  and  costs 
can  only  be  discharged  alter  Judgment  for 
fine  ana  costa. 

Section  Is  tbe  only  section  relied  on 
for  tbe  discharge  ol  the  ddendants.  Tbat 
section  declares  what  "persons  shall  be 
entitled  to  the  benefit  of  this  chapter." 
The  first  section  ot  the  chapter  (section 
*J!>42  ol  the  Code)  provides  that  the  Insolv- 
ent may  file  his  petition,  etc.,  praying 
tbat  ilia  eatate  may  be  assigned  for  the 
benefit  of  all  bis  creditors,  and  "that  bis 
person  may  thereafter  be  exempt  from  ar- 
rest or  Imprisonment  on  account  of  any 
Jodgment  previously  rendered,  or  of  any 
debt  previously  contracted."  i^tlon  2^ 
provides  that  the  person  of  the  insolvent 
by  the  order  of  discharge  "shall  forever 
thereafter  be  exempted  from  arrest  or  Im- 
prisonment on  account  of  any  Judgment 
or  debt  doe  at  tbe  time  of  such  order,  or 
contracted  for  before  that  time,  though 
payable  afterwards. "  Except  the  provis- 
ion In  aection  2967,  in  favor  ofthe  putative 
father  of  a  bastard,  or  person  committed 
for  fine  and  costs  in  criminal  actions,  1  am 
'unable,  alter  a  careful  examination  of  the 
■Catnte  which  we  are  called  upon  to  cun- 
stme,  to  find  a  section  or  sentence  that 
will  extend  Its  "benefit"  to  any  insolvent 
person  on  account  of  any  Judgment  not 
yet  rendered,  or  any  debtnotyetcontract- 
ed.  There  Is  as  yet  no  Judgment  rendered 
or  debt  existing  against  tbe  defendants, 
and  (give  to  section  2U61  the  broadest  pus- 
alble  construction,  and  the  "benefit"  pr^ 
scribed  In  sections  2942  and  2950  does  not 
extend  to  them)  I.  think,  nnless  we  mean 
to  extend  tbe  "benefit"  of  a  statute  which 
by  Its  clear  and  unmlstalcnbie  lahguage 
limits  it  to  Judgments  previously  rendered 
ur  debts  prevloualy  contracted  to  Judg- 
ments for  damages  hereafter  to  be  ren- 
dered, the  defendants  do  not  come  within 
T.138.s.no.7 — 15 


Its  "benefit."  If  the  language  of  the  stat- 
ute limits  the  "benefit"  1  do  not  think  we 
can  extend  it  by  construction  so  as  to  In- 
clude the  defendants,  unless  persona 
against  whom  damages  are  claimed  and 
sought  to  be  reeorered  for  alleged  torta, 
however  grtevons  they  may  be,  are  to 
find,  before  Judgment,  and  by  the  action' 
of  the  debtor,  a  benefit  that  can  nowhere 
be  found  In  favor  of  an  Insolvent  debtor. 
The  defendants  have  been  lawfully  arrest- 
ed, before  Judgment.  In  an  action  ex  deiio- 
to,  for  a  tort,  and  the  action  is  still  pend- 
ing, which  distinguishes  It  from  Houston 
V.  Walsh,  79  N.  C.  35,  which  I  think  by  the 
clearest  implication  sustains  tlie  view 
presented  by  me.  Being  lawlullyin  arrest 
for  a  tort,  they  cannot  be  discnarged,  ex- 
cept as  allowed  lu  the  chapter  on  arrest 
and  ball,  or  until  It  la  determined  by  Judg* 
ment  whether  there  are  damages  or  not, 
when,  of  course,  th^  will  be  diachanred  If 
there  are  none,  or,  If  there  shall  be  Judg- 
ment making  them  Judgment  debtors, 
when  they  will  be  entitled  to  tbe  benefits 
of  chapter  27  of  tbe  Code.  In  the  present 
case  the  Insolvent  may  have  no  assets  to 
distribute,  but.  If  tlieru  were,  I  know  of 
no  provision  by  which  they  could  be  die- 
tribnted,  except  among  creditors  existing 
at  the  time  of  the  .application  for  dis- 
charge; but  cases  nxay  arise  in  which  oor 
decision  may  be  of  vast  Interest  to  persona 
who  may  be  greatly  damaged  by  tort- 
feasors, and,  baring  a  decided  convtetlon 
as  to  the  construction  to  be  placed  upon 
the  statute,  I  have  felt  it  my  duty  toenter 
my  dissent  to  tbat  placed  upon  it  by  the 
court. 

Atbry,  J.  I  concur  la  the  opinion  of  my 
Brother  0atib. 


State  t.  Neib. 

(SupremeCowt  of  Noilh  Carolina.  UaySl, 
1891.)  ' 

IliiTOXioi.TiNe  Liquors — Sali  without  Liobhsb— 
C3o-oPERi.Tiva  Cldb. 
On  indictmeDt  for  retailinff  spirituous  lia- 
uors  without  a  licease  it  appeared  that  defend- 
ant, the  steward  of  9  club,  was  given  a  jug  of 
liquor  by  tbe  individual  members  thereof,  who 
owned  toe  liquor  in  common,  and  that  he  gave 
one  of  such  members  a  drink  from  tbe  Jug,  taking 
10  cents  in  exchange.   7ba  amount  received  was 
']Q8t  about  the  value  of  the  liquor  luraished,  aiid. 
with  othe^  money  bo  received  was  used  In  re- 
plcDishing  the  Jug.   Held,  that  thore  was  a  sale. 
Following  State  v.  hockye&T,  95  S[.  C.  633.* 

Indictment  for  retailing  spirituous  Uq- 
uors  without  license,  tried  before  Mooaa, 
J.,  at  .lonnnry  term.  1891,  of  Buncoml>e 
criminal  court.  The  Jury  returned  a  spe- 
cial verdict,  the  nineteenth  paragraph  ot 
which  Is  as  follows:  "That  on  April  ^ 
1890,  the  defendant,  at  the  club  house  ol 
the  Cosmopolitan  Club,  in  the  city  ot  Ashe- 
vllle,  furnished  and  dealt  out  to  the  said 
W.  E.  Williamsun  a  Hmall  quantity,  to- 
wit,  a  drink,  of  spirituous  liquor,  so  held 
by  the  defendant  as  aforesaid,  the  said 
drink  being  a  quantity  less  than  a  quart, 
and  l>eing  taken  by  said  defendant  from  a 
demljuhn  in  which  some  othef  membere 
as  aforesaid  had  on  equal  quantity  of  liq- 
uor with  said  Williamson;  and  at  the 
same  time  and  place  received  from  aald 


See  note  at  end  of  oBBe^  '  " 
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WilllamsuD  the  Bom  of  ten  cents,  In  the 
legal  corrency  of  tbe  United  States,  which 
Bom  WBB  about  tbe  value  of  the  quantity 
of  Bald  BplrltnouB  llqnur  eo  furnished  as 
aforesaid;  and  that  said  defendant  there- 
upon handed  the  said  sam  of  money  to 
the  said  E.  J .  Holmes,  who  afterwards  ex- 
'peuded  it  forth? purchase  of  other  spiritu- 
ous llquoi-8  for  the  Bald  WlIUamBon,  and 
turned  theBame  over  to  thecostody  of  the 
defendant  for  the  replenishment  of  the 
stock  of  liquor  of  ealfl  Williamson."  The 
other  facts  sufficiently  appear  In  the  opin- 
ion. Upon  the  special  verdict  tbe  court 
h«Id  that  the  defendant  was  not  vullty, 
and  ordered  his  dlacfaarffe.  Appeal  by  the 
state. 

J.  B.  Batcbelort  for  the  State.  F.  H.  Bu0- 
bee,  for  appellee. 

Clark.  J.,  (after  stating  the  tMta  as 
above.)  The  transaction  presented  bythe 
special  verdict,  stripped  of  Burplusage.  Is 
this:  The  defendant  was  steward  of  the 
CoBmopolftan  "Club  of  Ashevllle,  and  was 
Indicted  for  selling  spirituous  liquor  to  Its 
members.  In  consequence  of  the  decision 
In  the  analoguus  case  of  State  Lock- 
year,  95  N.  C.  633,  ( the  state  of  facts  belnx 
tbe  same,)  he  pleaded  guilty.  The  club 
thereupon distrltiuteda  part  of  theliqnors 
on  hand  to  certain  of  Its  members,  who 
placed  them  In  the  hands  of  the  defend- 
ant to  be  held  by  him  not  for  the  club, 
aeadub,  bnt  for  those  Individual  mem- 
bers of  the  club  as  tenants  In  common, 
the  Bhares  of  each  not  being  kept  sepa- 
rate, but  mingled  in  tbe  same  casks,  Jars, 
and  demijohns.  From  time  to  time,  as 
each  of  those  members  wished,  he  ob- 
tained drinks  from  the  defendant  for  him- 
self and  friends,  paying  therefor,  (In 
money,  or  giving  tickets  afterwards  re- 
deemed In  money,}  as  near  as  may  be,  the 
cost  price  of  the  drinks  so  furnished,  and 
with  the  money  the  defendant  from  time 
to  time  replenished  the  stock  of  liquors. 
We  can  see  in  this  transaction  no  substan- 
tial distinction  from  the  facts  of  Lock- 
year's  Case.  There  the  steward  of  the 
club,  as  a  club,  received  the  money  for 
drinks  furnished  at  cost,  and  with  the 
money  replenished  the  stock  ol  Hquora. 
Here  the  Individuals  of  the  club,  treating 
themselves  as  unorganized,  furnished 
through  defendant  to  themselves,  from  a 
common  stock,  the  drinks  at  cost,  and 
with  the  money  received  therefor  replen- 
ished the  common  stock.  When  In  the 
present  case  an  individual  received  drinks 
for  himself  and  friends,  he  clearly  did  not 
receive  the  identical  liquor  which  t>e- 
longed  to  himself,  bnt  he  received  liquor 
which  belonged  mostly  to  others,  and 
In  which  he  had  a  minute  undivided  In- 
terest. For  his  money  he  received  In  ex- 
change liquor  which  belonged  to  several 
others,  as  well  as  to  himself,  and  convert* 
ed  It  to  hia  sole  and  separate  use.  Before 
thp  transaction  the  money  was  solely  his, 
and  the  llqnur  belonged  to  several.  By 
virtue  of  the  transaction,  and  in  exchange 
for  the  money,  the  liquor  became  bis  sole 
and  separate  property.  This  Is  sorely  a 
sale.  It  has  every  element  of  a  sale.  It 
cannot  affect  the  transaction  that  subse- 
Queotly  the  defendant  would  purcbase 
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the  sameamount  of  liquor  in  value  for  the 
party  paying  the  money,  and  mingle  It  In 
the  common  stock.  This  last  act  Is  that 
of  a  member  of  an  association  keeping  np 
his  quota  of  contribution  to  the  common 
stock;  the  other  Is  the  purchase  by  a  mem- 
ber of  an  association  from  Its  common 
agent,  and  the  character  and  pnrport  of 
tbe  ant  are  not  changed  by.  tbe  subse- 
quent contribution.  It  could  make  no 
difference  that  here  the  ddendant  was  the 
agent  of  tbe  individual  members  of  the 
club,  acting  as  an  unorganised  body,  and 
that  in  Locky ear's  Case  the  salesman  was 
agent  of  individuals  acting  as  an  organ- 
ised club  If  an  agent  is  appointed  by 
several  tenants  In  common  to  dispose  ol 
real  or  personal  property,  and  he  does  dis- 
pose ol  any  part  thereof  in  exchange  for 
money.  It  Is  none  the  less  a  sale  becaiue 
the  party  paying  the  money  and  receiving 
such  part  to  bis  own  use  happens  to  be 
one  of  the  tenants  in  common.  And  it 
would  still  be  a  sale  although  afterwards 
the  money  so  recplred  Hhould  be  invested 
in  the  purchase  of  similar  property  held 
by  the  same  tenant  in  common.  Tbedeal- 
Ing  here  is  simply  what  Is  known  as  **co- 
operatlcm,"  which  Is  an  arrangement  by 
which  a  member  of  an  association  pro- 
cures supplies  from  the  association  at 
cost.  Tbe  object  and  the  effect  of  co-op- 
eration are  not  to  abolish  purchases,  for 
the  member  still  buys  from  tbe  associa- 
tion, but  to  procure  supplies  at  cost. 
This  transaction  Is  necessarily  either  a 
partition  in  severalty  to  tbe  tenant  In 
common  or  a  purchase.  It  Is  clearly  not 
a  partition  to  each  tenant  In  common  la 
severalty  of  his  undivided  portion  In  the 
common  stock. and  ft  Is  plain  that  such  Is 
not  the  purpose  and  intent  of  the  parties, 
for  money  Is  recrtved  in  exchange,  and  It 
is  to  be  used  to  obtain  more  liquor.  Be- 
sides, the  person  obtaining  the  liquor  not 
only  does  not  obtain  the  identical  llqnor 
belonging  to  him,  but  he  could  very  rare- 
ly. If  ever,  obtain  his  exact  aliquot  part, 
unless  the  stock  became  very  low.  The 
fact  specially  found  that  the  membership 
of  the  club  Is  "composed  of  gentlemen  of 
the  highest  social  standing*  does  not 
throw  any  light  upon  the  transaction,  ex- 
cept that  It  may  be  reasonably  supposed 
that  theyhaveno  desire  to  evade  the  law, 
and  by  this  proceeding  wish  merely  to 
procure  a  construction  as  to  the  legal  nat- 
ure of  this  transaction.  No  set  of  men 
have  any  special  privileges  under  our  con- 
stitution, and  the  parties  Interested  must 
pay  a  license  tax  if  other  cltlxens  pay  it.* 
and  be  prohibited  hltogether  when  others- 
are  prohibited.  Nor  can  It  make  any  dif- 
ference that  no  profit  was  intended  to  l>e 
realized,  but  that  as  near  as  possible  the 
drinks  are  to  be  furnished  at  cost.  Profit 
is  not  a  necessary  ingredient  of  a  sale. 
Indeed,  many  sales  are  made  at  a  Iurs. 
Besides,  If  the  defendant's  contention  wap 
sound,  "co-operative  bar-rooms"  would 
spring  up  on  alt  sides,  and  the  revenue 
act  ae  to  the  sale  of  liquor,  or  thf  prohl 
bltlon  laws,  where  they  prevail,  would  be 
a  nullity.  If  the  gentlemen  composing 
the  Cosmopolitan  Club  of  Ashevllle  can  l>e 
exempted  from  the  license  tax  by  tbe 
idmple  device  of  treating  themselves  as 
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anoncanlzed  tenaatg  Id  common  of  a  stock 
of  sptrltuoDs  liquorH,  aad  nmploylns  an 
afl:eot  to  fnrnlBfa  drinke  to  any  of  tbelr 
elab  and  tlidr  friends,  by  selllnx  at  cost, 
the  same  can  be  done  by  any  BOO  or  6,000 
patrons  of  a  bar-room.  The  "dealer" 
woald  fdmply  become  an  "affeut,"  and,  In 
lieu  of  profits,  would  receive  as  compensa* 
tlon  for  his  serrlcea  a  coramlssinn  on  pur^ 
chases  or  some  amonnt  out  of  receipts, 
and  the  money  received  for  drinks  would 
be  invested  as  usual,  and,  as  in  the  pres- 
ent case,  to  buy  more  liquor  for  the  ens- 
tomer  and  bis  friends.  Such  an  arrange- 
nent  may  be  ingenious,  but  nonetheless 
a  license  tax  is  requisite  to  make  it  legal  to 
furnisb  drinks  in  that  mode.  The  case  of 
State  T.  Lockyear  has  been  often  cited 
with  approval  In  the  courts  ol  other 
states.  Stater.  Social  Club,  (Md.)  20  Atl. 
Sep.  783.  (November,  I860,)  and  other 
cases.  These  authorities,  together  with 
those  cited  In  Lockypar*s  Ctese  itself,  ren- 
der farther  citations  unnecessary.  Upon 
the  facts  found  lu  the  special  verdict  the 
defendant  should  be  adjudged  guilty.  The 
case  mast  be  remanded,  with  directions 
that  tbe  lodgment  be  so  entered,  and  that 
sentence  may  be  imposed  in  conformity 
with  law.  Error. 

NOTB. 

IinoxxoLTnie  Liquobs — BalbsbtClcbo — Wbuh 
Vkuawwxtl.  This  deoisloa  Is  In  line  with  the 
msincnrrent  of  recent  Aniertosa  cases.  Instate 
T.  ^aex  CInb,  90  AU.  Bep.  700.  decided  by  the 
sopreme  ooort  of  New  Jersey,  it  appeared  that 
the  club  was,  in  good  faith.  Incorporated  for  "so- 
cial, IjQtaUeottuU,  and  recreative  purposes, "  and 
not  for  the  parpMb  of  evading  the  statutes  regu- 
latins  the  liquor  traffla  The  olnb  purchased 
liquors,  which  were  kept  tiy  the  butler  with  tbe 
othor  supplies.  There  was  no  wine  or  liquor 
roonn  set  apart  fer  drinldug.  Liquors  were  pro* 
cared  by  inving  ma  order  to  a  servant,  who  served 
them,  oDd  eiUter  received  pay  therefor  at  the 
time,  or  took  a  memorandum  or  check  for  tbe 
amonnt,  which  was  Inoorporated  in  the  member's 
account  and  paid  at  the  und  of  the  month.  None 
but  members  could  thus  procure  liquors.  No 
profit  was  intended  to  l>e  made  by  the  olnb.  The 
court  nevertheless  held  that  this  was  a  "sale, " 
wiUiin  the  terms  of  an  tnidlnance  forbidding  toe 
sale  of  liquors  without  a  license.  In  that  case 
the  main  author!^  relied  on  by  the  defense  was 
Graff  V.  Bvans,  8  Q.  B.  Dir.  878,  in  which  an  op- 

Paite  oonolnsion  was  reached ;  and  Vav  Btokbl, 
,  oommenting  thereon,  says :  **The  court  likens 
it  to  a  purchase  by  a  number  of  persons  of  a  cask 
of  wine  to  be  divided  between  them  in  proportion 
to  the  sum  paid  by  each,  but  it  is  manifestly  not 
a  parallel  case.  The  clob  purcbaees  the  entire 
cask,  and  disposes  of  it  in  small  quantities  from 
time  to  time,  to  such  members  as  may  desire  to 
be  served  with  it.  The  corporation  is  a  person, 
and  it  la  the  case  of  an  individual  owner  of  a 
cask  of  wine  selling  to  such  Individuals  of  a  se- 
lected class  as  may  desire  to  have  it  at  a  stipu- 
lated price.  Every  quality  of  a  sale  is  present 
in  BDOi  atntisacti<»i.  The  Uquaris  not  tbeprop- 
arty  of  the  member  before  it  is  separated  from 
the  common  mass,  and  delivered  to  him  under  his 
promise  to  My  for  it,  bat  the  property  of  thecom- 
pany.  *  *^  *  If  he  should  clandestinely  enter 
the  club-house  at  night,  and  regale  himself  with 
'.he  liquors  of  tbe  club,  it  would  prove  a  very 
shallow  defense  to  an  indlotment  for  larceny  if 
he  set  up  that  he  was  co-owner  of  tbe  property. 
As  well  might  a  bank  cashier,  who  was  likewise 
a  shareholder  In  the  bank,  set  up  a  like  plea  to 
s  chaive  of  embenlement. "  In  State  v.  Easton, 
etc,  (Sub.  (MiL)  90  AU.  Rep.  788,  the  facts  were 
prseticaUy  ths  same,  and  a  like  oonolnsion  wss 
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reached.  Bee,  also,  Btatev.  Horacek,  (Ean.)  81 
Fao.  Hep.  204,  where  the  club  sold  chips  to  its 
members,  each  chip  representing  a  glass  of  beer, 
which  was  delivered  in  exchange  therefor.  In 
People  V.  ADdrews,  22  N.  E.  Rep.  858,  tbe  New 
York  court  of  appeals  (reversing  the  deoislon  of 
the  supreme  coturt,  8  N.  Y.  Supp.  608)  reached 
a  similar  conclusion,  where  the  club  was  unincor- 
porated, and  the  steward  fumisbed  drinks  to  a 
stranger,  on  the  reg  aest  of  a  member,  who  paid 
for  them.  Since  thia  decision  the  supreme  ooort 
has  held  that  where  the  steward  of  an  incorpo- 
rated club  furnished  liquors  to  a  member,  and 
punched  a  ticket  previously  bought  by  blm,  there 
was  a  sale.  People  v.  Bradley,  11  N.  Y.  Sa^p* 
604.  Bee,  also,  People  v.  SineU,  13  N.  Y.  Supp^ 
40.  Bo,  in  Kansas,  where  a  club  owned  Uguors, 
which  by  its  rules  were  permitted  to  be  sold  only 
to  members,  a  member  who  procured  a  sale  to  be 
made  to  a  stranger  was  held  guilty  of  aelling  in 
violation  of  the  prohlbltoty  law.  State  T.  Su^ 
ersoD.  2  Fao.  Repi  661. 

A  oluh  organised  under  the  Anra  statute,  In  re- 
gaxd  to  "corporations  othw  than  those  fdr  profit," 
u  a  "person, "  within  the  meaning  of  the  statute 
providing  a  penalty  for  selling  beer  to  a  drunk- 
ard; and  is  liable  for  the  penalty  when,  at  a  ball 
given  by  the  club,  a  committee,  oompoaed  of  an 
officer  and  oertaln  members,  sells  beer  to  those 
present,  and  thecorporationreoeives  tbe  proceeds. 
Stewart  v.  Waterloo  Turn  Verein,  (Iowa,)  88  N. 
W.  Rep.  276.  The  MassaohusetU  statute  of  1887, 
providlug  that  "all  bnildinm  or  places  used  by 
oluba  for  tbe  purpose  of  aelling,  distributing,  ana 
dispttising  intoxicating  liquors  to  their  members 
shall  be  deemed  oommon  nnlsaoces, "  applies  to  a 

ftlaoe  used  by  an  inoorporated  club,  and  where 
iqoors  bought  for  and  owned  by  the  Individual 
members  are  dispensed  to  them.  See,  to  the  same 
efleot,  OouL  v.  Jaoobe,  (Mass.)  96  N.B.  Rep.  408, 
and  Com.  t.  Byaa,  (Uasa.)  Id.  466. 


GltOBBIR  T.  MiDDLBTOir. 

iSupnme  Court  cf  North  CiiroUna>  Ksy  Ul 
1891.) 

PcTBUo  Lakds— Obaitts  fbok  Btatb— PaiOKTrr— 

VUIDITT — BjBCmNT, 

1.  In  ejectment,  where  plaintiff  claims  by  ad- 
verse possession  tinder  color  of  title,  and  two 
grants  from  the  state  are  exhibited,  title  will  he 
deemed  to  have  passed  by  that  first  Issmd,  in  the 
absence  of  any  direot  proceeding  deolarlTig  it 
fraudulent,  as  against  the  younger. 

2.  The  rights  of  a  senior  grantee,  wlthoat  no* 
tlce  of  a  prior  entry  and  payment,  oannot  be  af- 
fected by  snbaeqnent  legislation. 

Confirming  IS  8.  H.  Bep.  86. 

On  rehearing. 

Barweil  A  Walker,  for  appellant.  Fraak 
McN^U  JoUnD.l^AWt«aii  Geo,  V.Stroag, 
for  appellee. 

Avert.  J.  This  was  a  petition  to  re- 
hear the  case  argued  at  the  February 
term,  1N90.  (107  N.  C  668»  IS  S.  £.  Bep.  86.) 
The  application  to  rehear  was  allowed 
only  as  to  the  holding  of  the  court  that 
the  grant  to  McFarland,  In  1847,  under  an 
entry  made  In  ISOl.  was  void  upon  Its 
face,  and  as  to  such  exceptions  as  were 
not  considered  by  the  court,  by  reason  of 
the  fact  that  the  grant  mentioned  could 
be  collaterally  attacked  on  that  ground. 
The  plaintiff  offered  a  grant  to  Dnncan 
McFariand,  dated  January  13, 1847,  Issued 
on  nn  entry  dated  Jnly  4, 1801.  The  de> 
fendant  offered  a  grant  to  Duncan  Mc- 
Laurin,  dated  March  31,1842,  issued  by  vir- 
tue of  an  entry  made  In  the  year  1841.  It 
is  admitted  that  both  of  these  grants 
cover  and  Include  the  land  In  controrenBjr 
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in  tbta  action.  Looking  only  to  tbd  older 
Rrant  to  McLauriu  as  the  sonrceof  title, 
and  lea  Ting  the  Janior  grant  ont  of  riew, 
It  iB  admitted  by  botb  parties  that  wbat- 
erer  Interest  was  acquired  by  tbe  original 
grantee  passed  through  several  mesne  con- 
reyances  to  one  John  L.  Fairly,  and  de- 
scended upon  blB  deatb  tu  five  children, 
three  ot  whom  were  laboring  under  diaa- 
billty  such  that  the  statute  did  not  run 
against  them  during  the  time  when  J.  B. 
Buchanan  held  the  poBscsston  of  the  land 
la  controversy,  and  two  of  whom  wore 
under  no  disability  daring  that  period. 
The  plaintlfl  relied  solely,  after  showing 
title  out  of  the  state  by  the  McLaurin 
grant,  upon  this  possession  of  Buchanan 
under  a  deed  tor  the  premises  from  one 
McKay  to  him  dated  September  23, 1863. 
This  ttllt^d  occupancy  by  Buchanan  ex- 
tended orer  the  period  from  thedateof  his 
deed  In  1868  till  the  year  1879.  when  the  In- 
terest ot  John  L.  Fairly  was  sold  by  bis 
administrator,  and  bought  by  one  Mc- 
Laurin. McLaurin  conveyed  It  Immedi- 
ate to  the  defendant  Mlddleton,  who 
claims  that  Fairly  could  show  a  chain  ol 
title  connecting  him  with  both  grants, be- 
ing the  deeds  and  evidence  offered  by  the 
defendant. 

The  legal,  and  presumably  the  equitable, 
estate  la  the  land  passed  by  the  older 
grant  to  McLaurin.  His  title  could  not, 
under  the  former  practice,  have  been  sac- 
cesefully  attacked  or  Impeached  In  a  court 
ot  law  by  McFarland.  The  claimant  under 
a  )unlor  grant,  but  senior  entry.  It  he 
would  avoid  the  older  patent,  was  com- 
Iielled  to  resort  to  a  court  of  equity,  and 
allege  and  prove  that  the  prior  grant  was 
obtained  by  the  grantee  therein  named 
with  knowledge  of  the  Urat  entry.  Plem- 
raons  T.  Fore,  2  Ired.  Eq,  312;  Harris  t. 
Ewlng.  1  Dev.  &  B.  369;  Stanly  v.  Biddle. 
4  Jones,  Eq.383.  Where  controversies  orig- 
inated in  such  conflicting  (dalms,  It  some- 
times happened  that  the  grantee  under 
tbe  senior  grant,  Issued  on  the  Junior  en- 
try, brought  an  action  of  ejectment  against 
tbe  grantee  in  possession,  claiming  under 
the  Junior  grant  and  senior  entry;  and 
the  latter,  being  unable  to  set  up  his  equi- 
ty as  a  defense  in  a  court  of  law,  filed  a 
bill  In  the  court  of  equity,  asking  that  the 
former  be  declared  a  trustee,  ordered  to 
convey  the  legal  estate,  and  that,  pending 
the  Inveatlgation  of  his  claln;  for  such  re- 
lief, tbe  plaintlR  In  the  action  of  ejectment 
Khonid  be  enjoined  from  further  proceed- 
tnga.  In  other  InstanceH  tbe  Junior  gran- 
tee was  evicted,  and  aubeeqnentiy  filed  his 
bill,  ir  In  such  suit  tbe  plaintiff  succeeded 
In  proving  that  the  defendant  had  either 
actual  or  constructive  notice  of  the  older 
entry  wben  he  took  out  bla  grant,  and 
that  the  olderentrycovered  the  same  land 
embraced  In  It,  then  the  court  would  de- 
clare the  defendant  a  trustee  for  tbe  plain- 
tiff, and  compel  htm  to  convey  the  legal 
title.  But  the  burden  was  upon  the  claim- 
ant  under  the  Junior  grant  then,  as  It  la 
now,  to  establish  thla  fraud.  In  a  direct 
proceeding.  In  which  ft  must  be  distinctly 
ailefred.  Carrie  v.  Gibson,  4  Jones,  Eq. 
35;  Munroe  v.  McCormlek.  6  Ired.  Eq.  85; 
Allen  V.  Gilreatb.  Id.  2S2.  As  there  is 
no  evidence  tu  show  that  McLaurin  warn 
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ever  declared  a  trustee,  and  reqnired  to 
convey  the  l^al  title,  the  grant  to  Mc- 
Farlandeould,ln  the  moat  favorable \iew, 
be  made  available  only  as  colorable  title, 
where  continuous  adverse  posseaalon  was 
ahown  In  those  claiming  under  it  for  the 
statutory  period.  It  It  be  conceded  that 
the  Junior  grant  was  valid  upon  its  face, 
the  only  actual  possession  ol  which  then 
appears  to  have  been  any  evidence  was 
that  of  Buchanan,  the  benefit  of  which 
inured  to  the  plaintiff.  If  to  any  one.  the 
title  having  been  txaoed  from  Buchanan 
by  mesne  conveyances  to  the  plaintltf, 
as  la  admitted.  Buchanan  occupied  under 
the  deed  from  McKay  to  him,  whlcb  cov- 
ered the  laud  in  dispute,  and  whicb  the 
judge  properly  told  the  Jary  was  colorable 
title. 

It  was  not  error^  in  any  aspect  of  the 
testimony,  to  Inatruct  the  jury  that  If 
they  should  find  that  Bnchanan  held  con- 
tinuous adverse  poaaesaion  of  the  locaalB 
quo  fur  seven  year8.excluHiveof  the  period 
when  the  statute  of  limitations  was  sus- 
pended, (from  May  20, 1861.  to  January  1. 
1870.)  the  plaintlfl  was  entitled  to  recover. 
The  older  grant  ta  In  a  strtctly  l^at,  as 
dlstlnguiabed  from  an  equitable,  proceed- 
ing, paramount  as  evidence  of  title;  and, 
if  it  did  convey  the  title  out  of  the  state, 
It  is  admitted  by  the  plaintiff  that  such 
estate  as  passed  by  it  was  transmitted  by 
mesne  conveyances  to  John  L.  Fairly,  ana 
on  his  deatb  descended  to  bis  flvechildren. 
Tbe  plaintiff  claims  that  he  is  entitled  to 
recover  two  undivided  fifths,  and  concedes 
the  defendant's  right  to  three  undivided 
fifths,  which  descended  to«the  three'  chil- 
dren  of  Fairly,  who  were  under  disability, 
passed  by  the  administrator's  deed  to  Mc- 
Laurin, and  was  conveyed  by  McLaarin 
to  the  defendant.  Only  such  Intereat  as 
was  acquired  by  the  Junior  grantee,  Mc- 
Farland, descended  to  his  heirs  at  law, 
and  was  tranamltted  by  the  mesne  convey- 
ances offered,  if  all  of  them  had  been  ad- 
mitted to  be  valid,  to  the  defendant,  if 
McFarland's  grant  was  available  only  as 
color  of  title  in  a  court  of  law  as  against 
the  older  title,  and  gave  him  only  a  right 
ot  action  In  equity,  those  holding  nnder 
him  could  acquire  nothing  more  through 
a  chain  of  conveyancesand  descents.  Let 
us  suppose,  for  the  sake  of  the  argument, 
that  John  U.  Pearson  became  the  husband 
of  McFarland's  daughter,  to  whom  what* 
ever  title  he  had  under  tbatgrant  descend- 
ed before  the  1st  of  March,  1849,  and  that 
John  Q.  Pearson's  interest  as  tenant  by 
the  curtesy  was  regularly  levied  upon 
and  sold  by  Buchanan,  sheriff  ofBlchmond 
county,  and  conveyed  to  McUalt.to  whom 
the  defendant  traced  hlstltle.  Thedetend- 
ant  would  not  thereby  have  shown  a  bet- 
ter title  than  that  of  plaintiff,  derived 
through  the  deed  from  McKay  to  Bucbao- 
an,  and  tbe  possession  ot  the  latter  undtf 
It.  The  plalntiir  had  not  attempted  to 
connect  hlmselt  by  mesne  conve.vances 
with  either  of  tbe  original  grants.  He 
offered  the  younger  grant  to  show  title 
out  of  the  state  almplj',  and  when  tbe  de- 
fendant  introduced  tbe  senior  grant  he 
was  not  precluded  from  saying  that  he 
did  not  dispute  the  fact  that  the  title 
passed  by  the  last^nentloned  grant,  bnt, 
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fl  It  did,  etfll  ttie  possession  apon  wlilcb 
be  rriled  would  vest  tbe  title  In  him  aa  to 
two  undivided  fifths  of  tbe  land.  Code,  | 
141.  But  while  it  appears  that  tbe  wife  of 
PearaoD  died  before  April,  1862,  leaviog  a 
eon  wbo  died  in  Febrnary,  1873,  the  date 
of  tbe  marriage  la  not  given  In  tbefltatt>- 
ment  of  tbe  case.  We  Infer  that  be  wae 
married  after  March  1, 1849,  and,  ttso,  the 
Kheriff's  deed  was  void,  and  there  would 
have  been  no  error  in  the  Instraction  In 
refnvDce  to  It,  if  tbe  title  had  actually  been 
In  hla  wife.  Avent  r.  Arrington,  105  N.  C. 
8SS.  10  S.  G.  Rep.  991;  Rev.  Code,  c.  56,  §  1. 

It  !■  manUest  that.  In  any  aspect  of  tbe 
evidence,  tberifirht  of  tbe  plaintiff  to  re- 
cover two  undivided  fifths  of  tbe  land  in 
dispute  depended  upon  theqaeetlou  wheth- 
er be  had  shown  continuoan  adverse  pos- 
sesBlon  under  color  of  title  on  tbe  part  of 
Bucbanan,  throuRb  whom  be  claimed. 
The  deed  from  McKay  to  Buchanan  was 
color  of  title,  and  tbe  fact  that  tbe  right 
of  tbe  heirs  of  Fairly,  and  those  claiming 
aniler  them,  to  bring  an  action,  relying 
on  the  McFarland  grant  to  establlBh  title, 
did  not  accrue  till  Fearson  dl<>d.  In  1883, 
woald  not  interfere  with  tbe  right  which 
the  two  beira,  who  were  aatjaria,  bad  on 
the  Ist  day  of  January,  1870,  and  forseven 
yean  thereafter,  to  evict  Buchanan  nnder 
tbepifma  fac/etltle  shown  by  ttaedef^dant 
in  this  action,  by  means  of  a  series  of 
mesne  conveyances  counectlng  bim  wltb 
tbe  older  grant  to  McTyaurin.  Having 
ebown  that  tbe  two  heirs  of  McFatrly 
bad  a  right  to  recover  under  that  title, 
tbe  defendant  cannot  avoid  tbe  conse- 
quences of  their  laches  by  saying  that  they 
coal<l  not  then  estabtlata  their  right  In 
equity  to  have  the  Junior  grant  declared 
superior  to  the  senior  grant,  because  of  a 
fraad  which  Is  neither  alleged  not  proven, 

{iraetlced  by  McLaurin  upon  McFarland, 
r  tbe  plaintiff  had  exhibited  a  chain  of 
title  connecting  himself  with  theMcLanrin 
grant,  such  as  tbe  defendant  has  offered, 
instead  of  relying  on  proof  of  poesesnlon 
■nder  color  of  title,  the  defendant  would 
not.  In  that  event,  have  been  permitted, 
after  setting  np  a  strictly  legal  defense  by 
denying  tbe  plaintiff's  title,  and  that  bis 
own  possession  was  tortious,  to  nonsuit 
tbe  plaintiff,  beranse  the  two  heirs  of  Fair- 
ly roold  not,  during  Buchanan's  occu- 
pancy, hare  instituted  a  suit  In  the  nature 
of  a  bni  In  equity,  and  hare  tested  their 
ability  to  discover  and  adduce  snob  proof 
of  fraud  on  the  part  of  McLaurin  as 
would  have  converted  him  into  a  trustee 
for  McFarland.  But  the  defendant  traces 
bis  riaim  nnder  both  grants  througb 
Ferdinand  McLeod.  The  testimony  offered 
by  the  defendant  shows  that  Dancan  Mc- 
Oall,  the  purchaser  of  Pearson'sintereat  as 
IHe-tenant  nnder  tbe  Junior  gran  t,  conveyed 
ft  to  Ferdinand  McLeod  on  tbe  24th  of 
September.  1867.  and  that  on  the  same  day 
DoDcan  McLaurin,  tbe  grantee  named  In 
tbe  senior  grrant,  also  conveyed  all  of  his 
interest  held  under  It  to  said  McLeod,  who 
■obseqaently,  on  the  16th  of  April,  1858. 
eonvcved  all  ot  tbe  title  and  Interest  ac- 
cpilred  by  tbe  merger  of  the  two  Interests 
to  John  L.  Fairly.  The  defendant  also 
exhibited  a  series  of  mesne  conveyances 
■bowliv  *  chain  of  title  connecting  blm 


with  a  deed  from  John  O.  Pearson  to 
Addison  Stevens,  executed  on  the  17th  of 
April.  1875,  after  be  hnd  inherited  from  bis 
son  Tryon  Fearson  whatever  estate  had 
descended  to  his  mother  under  the  McFar- 
land grant.  If  we  admit  that  an  action 
mightbavebeen brought  by  Tryon  Pear^ 
son,  and  after  bis  death  by  his  father  and 
heir  at  law,  John  6,  Pearson,  between 
January  1, 1870,  and  April  17,  lS7f>,  and  by 
Stevens  between  the  last-named  date  and 
the  7th  of  January,  1878,  In  wblch  the  bur- 
den would  have  been  on  them  to  show 
that  McLanriu  practiced  a  fraud  on  Mc- 
Fariaud  In  obtaining  tbe  grant,  still  tbe 
title  was  vested  absolutely  nnder  the 
senior  grant  in  Falrly's  belrs;  and  In  this 
action  any  person  controverting  the 
rights  of  claimants  by  virtue  of  Bur^banan's 
possession  must  submit  to  the  conse- 
quences olthe  laches  otthe  two,  who  were 
during  that  period  ant  generis.  If  Buchan- 
an occypied  the  land  In  dispute,  cultivat- 
ing a  portion  of  it  every  year,  for  seven 
years  after  the  1st  of  January,  1870,  as  the 
testimony  tended  to  show,  under  tbe  Mc- 
Kay deed,  which  embraced  it  within  Its 
bonnduries,  then, for  the  purpose  of  show- 
ing title  out  of  the  state,  tbe  plaintiff, 
who  claimed  under  Buchanan,  might  offer 
himself,  or  rely  on  when  Introdoced  by  the 
defendant,  any  or  all  grants  from  tbe 
state,  which  Included  the  locaa  Id  quo,  for 
tbe  purpose  of  showing  title  ontof  tbe 
state,  and  diminishing  the  statutory 
period  requisite  for  the  maturity  of  his 
title  from  21  lo  7  years.  The  plaintiff  did 
not  attempt  to  connect  himself  with  either 
of  the  grants,  nor  was  there  any  testi- 
mony tending  to  connect  him  by  a  chain 
of  mesne  conveyances  with  any  source  of 
title  in  common  with  tbe  defendant,  and 
thereby  throw  around  bim  the  trammels 
of  any  rule  of  evidence  that  would  inter- 
fere with  hie  right  to  avail  blmeelf  of  tbe 
oldest  grant  exhibited  to  prove  that  the 
state  bad  no  Interest  in  the  controversy. 
II  being  conceded  that  botb  grants  cov- 
ered the  area  upon  which  the  trespass 
was  shown,  the  defendant  might  elect  to 
rely  on  the  older  and  better  title  exhibited 
for  tbe  purpose  mentioned,  and,  when  he 
coupled  with  it  proof  of  color  of  title  and 
continuous  possession  for  seven  years,  be 
was  entitled  to  n>cover,  even  tbougb  the 
defendant  exhibited  a  chain  ol  title  con- 
necting blm  witb  both  grants,  unless  It  had 
appeared  that  no  right  of  action  accrued 
to  the  defendant,  or  those  through  whom 
he  claimed  title,  under  the  senior  grant  to 
McLAarin,  against  Buchanan,  daring  his 
occupancy  of  the  premises,  but  did  accrue 
afterwards.  As  Pearson  derived  all  of  the 
right  or  title  that  he  bad  through  the 
younger  grant.  It  we  admit  that  McCall 
got  by  tbe  sheriff's  deed  whatever  Interest 
Pearson  could  claim  as  tenant  by  the 
curtesy,  still  he  acquired,  as  Btcainst  those 
claiming  under  tbe  senior  grant,  at  best 
but  a  bare  right,  which  would  not  avail 
him  or  tbem  as  evidence  ot  title  in  this  ac- 
tion. It  is  not  material  whether  the  sher- 
iff's deed  wasotteriy  void  or  passed  only 
a  right.  As  It  did  not.  In  any  aspect  of 
the  evidence,  tend  to  establish  title  In  the 
defendant  to  the  land  In  controversy,  the 
defendant  baa  no  Just  ground  of  eom- 
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Slalnt.  erenltblB  honor  erred  (wblcb  we 
o  Dot  a^mlt)  In  telling  the  Jury  that  the 
deed  from  Buchanan,  aherift.  to  McCall, 
conreyed  no  title,  becaase  of  Irresularltles 
In  the  jad^ent  or  execution,  or  becaase 
Pearaon  had  but  a  bare  riglit,  not  eobject 
to  sale  under  execution,  or  an  estate  by 
the  curtefly,  which  the  law  prohibited 
the  sheriff  from  selllQR.  It  Is  unnecessary 
to  review  the  authorities  cited,  or  pass 
upon  the  point  ni^ed  by  the  able  counsel 
(or  the  i>lalntllf  on  the  argnment,  to-wlt* 
that  John  G.  Pearson,  as  the  husband  of 
one  claiming  through  the  junior  grants 
mere  right  In  equity  to  compel  the  grantee 
under  the  elder  grant  to  convey,  had  no 
estate  which  Is  subject  to  sale  under  execu- 
tion, unrler  section  450  ot  the  Code.  It  Is 
Immaterial,  too, tor  the  purpose  of  dispos- 
ing ol  this  appeal,  whether  the  sheriff  was 
prohlbl  ted  from  selling  snch  estate  as  Pear- 
sun  claimed  as  tenant  by  the  curtesy  be- 
cause he  was  married  after  March  J,  1849, 
as  the  sale  passed  only  such  Interest  as  he 
acquired  through  his  wife,  who.  If  living, 
would  have  had  the  same  right  of  action 
tor  the  fee.  Where  a  person,  after  baring 
perfected  the  title  by  possefislun  nnder 
colorable  deed,  moves  off  the  premlaeH,  he 
is  not  deemed  to  have  abandoned  his  right 
by  voluntarily  leaving.  The  estate  thue 
vested  remains  in  him  until  it  Is  aliened  by 
him,  or  those  in  privity  with  him,  lawfully 
sold  under  judicial  decree  or  process,  or 
another  divests  It  by  adverse  possession 
subsequent  to  his  departare.  1  Washb. 
Beal  Prop.  p.  499;  Wood.  Llm.  Act.  S  264; 
Aveut  r.  Arrington,  105  N.  C.  898, 10  S.  E. 
Bep.  991 ;  Maufaactnring  Co.  v.  Broolu, 
100  N.  C.  US,  11  S.  E.  Bep.  466. 

If  Buchanan  acquired  title,  therefore.  It 
passed  to  the  plaintiff  through  the  mesne 
conveyances  offered,  no  withstanding  the 
tact  that  Buchanan  left  after  his  title  was 
matured,  and  the  defendant  entered  and 
took  possession.  Itlsadmltted  tbatwltb- 
out  actual  possession  on  the  part  of  de> 
tendant,  or  of  those  under  whom  he 
claims,  the  plaintiff's  title  to  two  undivid- 
ed fifths  would  mature,  and  did  mature, 
as  against  the  perfect  chain  ot  title  offered 
by  the  defendant  to  connect  himself  with 
the  renlor  grant  to  McLuurin,  unless  for 
some  reason  the  running  of  the  statute  of 
limitation  was  suspended  as  to  all  of  the 
heirs  of  Fairly  as  welt  as  the  defendant 
from  January  1.  1870,  tilt  the  action  was 
brought.  In  1882.  If  the  possession  ot 
Buchanan  would  have  been  sufficient 
against  McLaurin, or  those  clalmlngnnder 
him,  and  holding  thelegaland  preaamably 
tbe  equitable  title,  to  divest  their  estate, 
and  vest  ft  In  him.  It  would  seem  absurd  to 
bold  that  the  statute  did  not  run  in  favor 
of  Buchanan,  and  for  the  ultimate  benefit 
of  the  plaintiffs,  because  another  grant 
has  been  exhibited  which  In  this  action 
cnuld  be  used  only  as  color  ot  title,  and 
which,  at  best,  might  furnish  the  basis  of 
a  claim  to  the  equitable  estate,  possibly 
nut  susceptible  of  being  established.  If 
such  were  the  law,  the  recovery  of  plain- 
tiff In  ejectment  might  be  prerented  by  ex- 
hibiting a  worse  title,  when  a  better 
would  not  subserve  the  purpose.  The  po- 
sition ot  the  defendant  involves  the  stUl 
more  startling  proposition  that  though 
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he  acquired  the  entate  that  passed  by  the 
older  grant  to  McLanrin  by  deed  from  W. 
H.  HcI^Anrin,  dated  Uarch  1ft,  1879,  and 
the  Interest  ot  Tryon  Pearson  that  de- 
scended under  the  younger  grant  was 
conveyed  to  him  by  McCail  and  wife  on 
8l8t  of  March,  1879.  he  will  he  permitted 
to  prevail  In  an  action  raising  only  the 
Issues  of  title  and  possession,  and  drive 
the  plaintiff  to  a  nonsuit,  because  McFar- 
land,  and  othen  through  whom  he  con- 
nects hlmselt  with  the  Junior  grant,  bad 
the  right  In  equity  to  demand  a  convey- 
ance of  the  legal  title  trom  McLaurin  and 
those  claiming  under  the  older  grant  to 
bin.  It  Is  manifest  that  the  plaintiff's 
right  to  recover  two  undivided  filths  ot 
the  land  depended  solely  upon  the  ques- 
tion whether  Buchanan  cultivated  any 
portion  of  the  land  In  controversy  for  sev- 
en vonserutlve  yeara  between  January  1, 
1870.  and  the  date  of  the  summons  lu  this 
action,  unless  the  defendant's  right  ot  ac- 
tion had  accrued  by  reason  of  the  death 
ol  John  L.  Fairly,  and  the  liability  of  his 
lands  to  be  subjected  for  assets  by  bis  ad- 
ministrator. It  la  familiar  learning  that 
the  personal  representative  has  no  con- 
trol over  or  connection  with  the  land  be- 
longing to  the  decedent,  nnless  and  until 
he,  under  the  statute,  (Code,  S  1436,)  ap- 
plies for  and  obtains  llcenne  to  sell  It,  In 
order  to  pay  the  debts  and  charges  of  ad- 
ministration. It  was  evidently  the  pur- 
pose ot  theframers  of  the  statutes,  pro- 
viding forsettlementsbyexecutorBRnd  ad- 
ministrators, that  they  should  be  reqolred 
to  render  their  final  accounts  within  two 
years  after  qaaliflcatlon,lt  possible.  Code, 
S  1488.  For  the  benefit  ot  the  creditors 
only,  and  In  harmony  with  that  Idea,  all 
conveyances  ot  real  property  of  a  deced- 
ent,bya  devisee  or  heir  at  law, made  with- 
in two  yeara  after  the  grant  ot  letters  to 
the  personal  representative,  are  declared 
*'vold  as  to  eredltora,  executors,  admlnls- 
trators.and  collectors  ot  such  decedent;** 
bnt  such  conveyances,  when  made  more 
than  two  years  from  the  grant  of  letters 
to  bona  Gde  purchasers  fur  value  and 
without  notice,  are  **  valid,  even  as  against 
creditors. "  The  evident  purpose  was  not 
only  to  allow  the  administrator  to  sell 
when  necessary  to  satisfy  the  demands  of 
creditors,  bnt  to  restrain  heirs  and  devi- 
sees for  a  reasonable  time  from  disposing 
of  the  real  property,  and  thereby  depriving 
the  creditors,  who  are  represented  by  the 
executor  or  administrator,  from  making 
it  avfUlable  as  assets.  It  will  not  be  so 
construed  to  save  the  heir  from  the  conse- 
quences of  his  own  laches,  or  to  deprive 
one  who  has  shown  more  diligence  of  the 
rights  acquired  by  him  under  the  ezpren 
provision  of  another  statute.   Id.  S 141. 

Thus  far  we  have  conducted  this  discus- 
sion upon  the  idea  that  both  grants  were 
valid  upon  their  faces,  bnt  that,  both  be- 
ing exhibited,  the  title  would  be  deemed  to 
have  passed  by  that  first  Issned,  nntU,  by 
a  direct  proceeding,  the  older  grantshould 
be  declared  fraudulent  as  against  the 
younger.  But  it  is  insisted  that  this  court 
erred  in  holding  that  the  grant  to  McFar- 
land  WEU3  void  upon  its  face.  It  la  true 
that  the  court  did  not  ad  vert  to  the  tact 
that  the  statute  then  In  force  to  the  year 
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1847  permitted  one  who  entered  land  to 
take  oot  tafs  grant,  prortded  be  ahovld 
pay  the  pnrebase  money  tn  the  stare  be- 
fore thA  *'81at  day  of  December,  wbicli 
should  happen  In  theaecond  year  thereaft- 
er, "  bat  did  not  declare  a  grant  void  be- 
caufie  It  was  Iraued  or  the  survey  was 
made  after  that  time  had  elapsed.  Buv. 
St.  c.  42,  §  10;  Krone  v.  Long.  6  Ired.  Eq. 
259;  Stanly  v.  Blddle,  4  Jones,  Eq.  383. 
The  resalt  would  be  that  while  It  Is  cor- 
rect as  a  principle  to  hold  that  a  ffrant, 
which  upon  its  face  appears  to  have  been 
iBsned  In  contravention  of  law,  is  void, 
the  particular  grant  to  McFarland  was 
not  upon  its  face  Invalid. 

Neither  of  the  grants  has  come  up  with 
the  record  as  an  exhibit.  Under  the 
terms  of  the  act  or  1796,  c.  455,  %  13,  (2  Pot- 
ter's Ravlsal,  p.  807,)  n  grant  was  not  val- 
id If  taken  out  more  than  two  years  aft- 
er tbe  entry  was  mad<t.  This  sectlun  was 
repealed  by  the  act  of  1804,  c.  651.  (2  Pot- 
ter's Revlsal,  p.  1010.)  At  the  same  session 
of  the  general  assembly  another  act  was 
passed  which  is  substantially  the  same  as 
Code.  §2766;  Acts  18O4,e.7G0,  (2  Potter'sBe- 
Tlsal.  1148.)  So  that  where  a  grant  was 
issued  In  1847,  upon  an  entry  made  In  1801, 
It  was  not  upon  Its  fare  void.  If  the  pur- 
chase money  was  paid  tu  the  state  before 
tbe  15th  (now  tbe  31st)  of  December  of  the 
second  year  after  the  entry  was  made,  the 
grant  was  valid,  nnder  Jhestatnte  then  In 
force.  Kroas  V.  Long,  supra.  McLaurln's 
entry  was  made  In  1841,  and  his  grant  was 
taken  oat  in  1842.  The  first  question  sng^ 
gested  by  the  dates  of  the  entries  and 
grants  is  whether  the  various  acts  ex- 
tending the  time  for  taking  out  potents 
atlect  the  legal  stntUB  of  the  clalmonta 
under  them.  Though  the  act  of  1K42,  c. 
35.  did  not  contain  the  saving  clauee  In 
reference  to  Junior  entries,  coached  In  the 
same  terms  as  the  other  acts  in  relation 
to  that  subject.  It  was  construed  by  the 
court  to  mean  the  same  thing,  Buchanan 
V.  Fitzgerald,  6  Ired.  Eq.  121.  In  thecaBe 
of  Brysun  v.  Dobson,  3  Ired.  Eq.  138,  (de- 
cided In  1843,)  the  court  having  previously 
declared  that,  "against  another  subsist- 
ing entry,  one  that  has  lapsed  Is  revived 
as  of  the  date  of  the  statute  by  which  It 
Is  revived."  The  only  effect  of  the  act  of 
1842,  then,  would  be  to  make  the  rights 
of  the  parties  the  same  as  If  the  entry  of 
McFarland  had  been  made  In  1S42,  on  the 
day  when  the  act  was  passed,  thus  nian* 
Ing  his  entry  (as  well  as  his  grant)  junior 
In  contemplation  of  law  to  that  of  Mc- 
Laarin.  But  the  defendant  insists  In  his 
petition  to  rehear  that  this  court  most 
take  notice  of  a  resolution  passed  by  the 
general  assembly  on  tbe  7th  of  January, 
1847,  (Laws  1846-47,  p.  SKI.)  while  th<> 
plaintiff  maintains  that  it  is  a  private  law 
and  the  courts  cannot  take  notice  of  it, 
anlesA  it  has  been  offered  In  evidence. 
Waiving  all  objection  to  its  introduction 
and  Identity  as  aotborltyfor  Issnlng  the 
McFarland  grant,  we  would  encounter  In- 
superable difficulty  In  declaring  It  a  su- 
perior title  to  tbe  grant  issued  before  the 
passage  of  the  resolution.  Tbe  legisla- 
tive recital  that  tbe  purchase  money  was 
paid  by  McFarland  in  1804  would  not  fix 
Danean  McFarland  with  notice.  Indeed. 
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he  voald  not  have  been  affected  by  such 
notice  if  it  bad  been  proven  In  an  action  for 
possession,  to  which  be  was  a  party. 
Even  If  the  resolution  can  be  noticed  by  as, 
and  we  should  co  further  and  accept  as 
trae  the  statement  that  It  Is  referred  to  In 
tbe  grant  as  the  legislative  authority  for 
Issuing  tbe  grant,  it  will  not  be  contended 
that,  in  the  absence  of  a  Judicial  declara- 
tion of  fraud  on  McLaurln's  part,  the  leg. 
Islatore  had  the  powerto  direst ontof  Mc- 
Laurin  snch  title  as  had  already  vested  In 
him  under  his  grant  in  1842,  and  transfer  it 
to  McFarland.  Stanmire  v.Taylor,  3  Jones, 
N.  C.)  207;  Stanmlre  v.  Welch,  Id.  214. 
n  Buchanan  v.  Fitzgerald,  supra.  Chief 
Jutitlce  EuFFiN,  delivering  the  opinion, 
said,  in  reference  to  the  validity  of  a  senior 
grant,  taken  out  after  the  purchase  money 
had  been  paid  by  a  Junior  grantee,  who 
had  an  older  entry:  "Certainly  witnoat 
notice  of  it,  [the  payment,]  the  defendant 
might  Innocently  and  Justly  enter  the  land 
and  lay  out  his  money  for  it.  alter  a  lapse 
of  upwards  of  five  years  from  the  date  of 
tbe  entry,  and  nearly  three  from  that  of 
the  alleged  payment  of  tbe  moneylnto  tbe 
treasury,  and  ther^ore  Is  entitled  In  con- 
sequence to  hold  It  to  bis  own  use."  In 
that  case  the  defendants  had  brought  an 
action  of  ejectment  against  the  plaintiffs, 
who  were  heirs  at  law  of  tbe  claimant, 
under  the  junior  grant  and  senior  entry, 
and  bad  evicted  them ;  and  after  being 
ejected  the  plalntilfH  had  filed  a  bill  asking 
to  have  the  defendant  declared  a  trustee, 
but  had  tailed,  because  there  was  "noth- 
ing In  the  case  to  affect  the  defendant  with 
notice  of"  the  payment  of  the  purchase 
mfiney.  In  our  case  about  43  years  Inter- 
vened between  tbe  payment  of  the  pur- 
chase money  and  the  Issuing  of  the  grant, 
instead  of  5.  A  more  marked  distinction, 
however,  arises  out  of  the  fact  that  while 
no  suit  had  ever  been  brought  against 
Duncan  McLaurln  to  fix  him  with  notice 
of  the  entry  and  payment  of  the  purchase 
money,  and  declare  him  a  trustee,  the  de- 
fendant, under  a  general  denial  in  an  ordi- 
nary action  for  title  and  possession,  asks 
tbe  courtto  declare  tbatoneofthegranteea 
through  whom  he  claims  defrauded  the 
other,  through  whom  he  claims  also, 
and  should  be  declared  a  trustee  as  to 
the  land  in  controversy  for  his  benefit. 
This  relief  Is  as^ked  without  a  of 
evidence  to  fix  McLaurin  with  actnal  or 
constructive  notice  of  tbe  entry  or  pay- 
ment of  the  purchase  money  by  McFar- 
land, before  his  grant  was  issued,  and  for 
the  puniuse  of  transferring  the  legal  title 
at  this  late  date  in  an  action  wherrin  no 
equity  is  allseed  on  the  part  of  the  Junior 
grantee,  McFarland,  and  those  claiming 
under  him;  and  then  showing  that  tbe 
statute  of  limitations  did  not  run  In  farnr 
of  Buchanan,  as  against  that  title,  because 
Pearson's  life-estate  had  not  terminated 
when  heoccupied  the  premises.  Onlysuch 
exceptions  of  the  defendant  as  the  court 
did  not  consider  on  the  former  bearing,  be> 
cause  of  the  holding  that  the  McFarland 
grant  was  void  upon  Its  face,  are  open  for 
discussion  upon  the  rehearing.  AH  of  these 
fall  within  the  principles  we  have  an< 
nounced,  and  are  disposed  of,  whether 
apeclflcally  mentioned  or  not.  since  we 
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bare  sastalned  the  court  below  in  leaving 
only  the  question  of  possessloQ  to  the  Jary. 
on  the  vrruund  that,  if  It  were  admitted 
that  the  defendant  could  trace  hin  title  to 
both  the  grants  offered,  the  plalntlll.  In 
riew  of  the  other  admitted  facts,  was  enti- 
tled to  recover  tno  undivided  fifths  of  the 
land.  If  Buchanan  cultivated  the  land  fur 
seven  yean,  when  the  statute  was  running 
as  to  the  two  heira  of  Fairly,  who  were 
nut  under  legal  disability.  For  the  rea- 
sons stated,  we  hold  that,  it  It  were  error 
to  tell  the  Jury  that  the  sheriff's  deed  for 
Pearson's  interest  was  void,  error  was 
harmless,  and  no  other  material  error  was 
shown.  The  petition  must  be  dismissed. 


Watts  et  al.  v.  Warbbn  et  al. 

FBAtmnLENT  CosTETAKOBs— Evidence— Tkaxsao- 
Ttoxs  WITH  Decedent— Absiommbkts  or  Ebros. 

(Supreme  Court  of  North  Carolina.  May  id, 
1891.) 

1.  Where,  in  an  action  by  creditors  to'  set 
aside  as  frsuaule&t  an  aaslenment  of  a  life  in- 
soranoe  policy  to  decedent's  orotbera,  the  defense 
was  that  the  latter  had  theretofore  paid  anumber 
of  decedent's  debts;  that  one  of  them,  as  oo-ei- 
eoutor  with  him  of  their  father's  estate,  was 
obliged  to  psy  lai^  sums  on  aooount  of  his  de- 
tMilt;  and  that  the  suais  ao  paid  were  a  Jnat  and 
tslr  prioe  for  the  assignment,— evidenoe  as  to 
snob  payments  was  raat^al  to  prove  the  oonsld- 
eratlon  for  the  assignment,  ana  the  bona  fide 
oharacter  of  the  transaction. 

9.  Code  S.  C.  S  590,  provides  that  no  one  In- 
terested in  an  action  adversely  to  a  deceased  per- 
son shall  be  examined  as  a  witness  in  his  own 
behalf,  **oonceming  a  personal  transaction  or  com- 
munication bettveen  the  witness  and  the  deceased 
person. "  Held,  In  an  action  to  set  aside  an  as- 
aigrnment  to  decedrat's  brothers  of  a  life  insur- 
ance policy,  that  defendants,  although  incompe- 
tent under  said  section  to  piDve  the  conljract  of 
asalgtunent,  or  the  oMuIderation  agreed  upon 
tiierefor  with  decedent,  could  testify  to  their 
transactions  with  third  persons  in  that  rofrard, 
and  show  what  money  they  had  paid  In  settle- 
ment of  decedent's  debta,  and  also  what  snms 
they  had  been  compelled  to  pay  on  aoconnt  of 
decedent's  default  asco-ezeoutor  of  their  father's 
•state. 

8.  Assignments  of  ^ror  in  disallowing  oer- 
tsin  questions,  as  to  what  payments  had  been 
made  oy  defendants  for  and  on  account  of  de- 
cedent, sulDciently  sugeest  the  materially  of  the 
evidenoe  proposed;  and,  allhouirh  the  evidence 
itself  Is  not  apeoincally  set  forth,  such  assign- 
ments will  be  consider^  on  appeal. 

Appeal  from  su[>erlor  court.  Durham 
county;  MArRAB,  Judge. 

It  appears  that  Julius  B.  Warren  died 
Intestate  in  the  coun^  of  Durham,  In  the 
month  of  June,  1889,  nnd  the  defendant 
W.  A.  Warren  duly  became  the  adminis* 
trator  of  his  estate.  This  action  is 
brought  by  the  creditors  of  the  intestate 
to  compel  the  defendant  administrator  to 
an  account  of  his  administration,  and  to 
pay  the  eraditors  what  may  be  payable 
to  them  respectively.  The  other  defend- 
ants are  brought  Into  the  action  to  the 
end  thatthey  maybe  concluded  in  respects 
Botnecessary  to  be  particularly  mentioned 
here.  In  the  life-time  of  this  intestate,  he 
obtained  from  the  Provident  Savings  As* 
surance  Society  of  New  York  a  policy  of 
Insurance  of  bis  own  life,  payable  to  him 
and  for  his  own  benefit,  dated  the  15th  of 
March,  1888,  for  the  flum  ol  fl5,000.  On 
the  2&th  day  of  March,  ISSO,  he  assigned. 


transferred,  and  delivered  this  policy  of  in- 
surance to  his  two  brothers,  the  defend- 
ants W.  A.  Warren  and  Frank  Warr^ 
"lor  value  received."  No  particular  con- 
sideration is  recited.  At  the  time  of  the 
death  of  the  intestate,  he  was  largely  in- 
debted to  divers  creditora,and  It  is  alleged 
that  the  assets  of  his  estate  are  losofficient 
to  pay  his  debts  and  the  costs  of  adminis> 
tratlun.  It isfurther alleged, among  other 
things,  that  such  assignment  of  the  policy 
of  Insurance  was  made  In  fraud  of  and  to 
defraud  the  creditors  of  the  intestate,  etc ; 
and  that,  at  most,  aacb  aaslgnmrat  was 
Inteuded  only  to  secure  certain  debts  aad 
the  payment  of  premiums  upon  the  policy 
as  the  same  might  come  due,  etc.  The 
plalutlHs  allege  that  ths  polluy  belongs  to 
and  constitutes  part  of  the  assets  of  the 
estate,  and  they  demand  Judgment  that  it 
be  so  declared,  etc.  The  defendants  deny 
the  alleged  fraud,  and  aver  that  sucb  as- 
signment was  made  In  good  faith,  and  tor 
a  Just  and  fair  consideration;  and  tbsy 
further  contend  that,  at  all  events,  they 
bought  tbelusurance  policy  for  a  Just  con- 
sideration, in  good  faith,  and  witboat 
knowledge  or  notice  of  any  sucb  fraadu- 
lent  Intent  or  purpose  of  the  said  intes* 
tate.  The  court  submitted  to  the  Jury  the 
following  issues,  and  thejary  responded 
to  the  same  as  indicated  at  the  end  of 
each:  Was  the  assignment  by  J.  B. 

Warren  to  W.  A.  Warren  and  P.  R.  War- 
ren  absolute  and  for  full  val'ie?  Answer. 
No.  f2)  Was  saldaBslgnmentintendedasa 
security  for  Indebteduess  of  J.  B.  Warren 
as  executor  nl  his  father's  ^tate  or  other- 
wise? A.  No.  (S)  Was  such  assignment 
made  simply  as  a  security  for  premiums 
paid  out  and  to  be  paid  thereon  by  W.  A. 
Warren  and  F.  R.  Warren?  A.  No.  (4) 
Was  said  assignment  made  by  J.  B.  War- 
ren with  Intent  to  hinder,  delay,  and  de- 
fraud his  creditors?  A.  Yes.  (5)  Did  the 
defendants  W.  A.  Warren  and  F.  R.  War- 
ren have  notice  of  such  Intent  when  ths 
asslKumoit  was  made?**  There  was  no 
response  to  this  Iwne.  On  the  trial  there 
was  evidence  tending  to  prove  thattbs 
Intestate  and  the  dtdTendant  admlnlstrc^ 
tor  were  executors  of  their  deceased  fa- 
ther's  will  and  that  the  intestate  iu  his  life- 
time had  used  very  considerable  snms  of 
money— bow  much  did  not  definitely  ap- 
pear—that belonged  tol^atees  of  the  will, 
and  that  the  defendant  W.  A.  Warren  bad 
paid  and  had  to  pay  the  same,  etc.,  and 
thatsnch  payments  constituted  part  of 
the  consideration  paid  by  htm  for  the  pol- 
icy of  Insurance.  The  defendant  adminis- 
trator was  examined  as  a  wituess  in  bis 
own  behalf,  and  his  counsel,  among  oth- 
ers, put  to  him  questions  as  follows: 
"  What  payments  have  you  made  to  other 
persons  than  J.  B.  Warren  In  considera- 
tion of  that  assignment?  This  was  ob- 
jected to  by  the  plaintiffs,  and,  the  objec* 
tlon  being  sustained,  the  defendants  ex- 
cept. Defendants'  counsel  asked :  What 
sums  of  money  have  yon  paid  out  by  rea- 
son of  your  liability  as  co-executor  with 
J.  B.  Warren  of  F.  L.  Warrea,  deceased? 
Objection  by  plalntlRs  sustained,  and  de- 
fendants except.**  The  defendant  F.  R. 
Warren  was  also  examined  as  a  wltnesa 
for  the  defendants,  and,  among  otbem. 
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tbiB qnmtlon  waa  pat  to  him:  "State U 
jou  bare  made  any  payment,  It  so,  to 
whom,  on  debts  of  J.  B.  Warreo.  The 
plaitttlfla  objected,  and.  objection  being 
Bostalned,  the  delendantR  except."  There 
were  nameruuH  other  exceptions,  but  they 
need  not  be  reported.  The  court  gave 
Jadgmeat  upon  the  verdict  for  the  plaln- 
tiflB,  and  the  defendants  thereapon  ap- 
posed tn  this  conrt. 

John  W.  Qrabam  and  Jas.  S.  M&Dnlnfg, 
for  appellants.  Booae  &  Parker,  W.  W. 
Faller,  and  W.  A.  Oatbrie,  tor  appellees. 

Mebbiuon,  C.  J.,  (after  stuilnff  the  facta 
as  abave.)  Assignments  of  error,  upon 
the  ground  that  evidence  tendered  on  the 
trial  was  improperly  rejected,  should  dis- 
tinctly specify  its  releraacy  and  materiali- 
ty. Tbe  court  must  be  able  to  see  its 
nature  and  application  with  reasonable 
certainty;  otherwise  it  cannot  say  that 
there  is  or  is  not  error.  The  presumption 
is  that  the  rulings  of  the  court  are  correct 
until  the  contrary  Is  made  to  appear  in 
some  appropriate  way.  Whitesldes  v. 
Twitty,8  Irad.  431;  Knight  v.  Killebrew. 
86  N.  C.  400;  Summer  v.  Candler,  92  N.  C. 
634.  Although  the  evidence  which  the  de- 
fendants sought  to  elicit  by  thb  questions 
pot  to  the  witnesses  in  this  case,  and 
which  the  court  declined  to  allow  them  to 
answer,  is  not  specifically  set  forth  in  the 
assigDments  of  error,  still  we  think  the 
questions  themselves  suggest  with  snOl- 
elent  dlsttnctuess  and  certainty  the  nat- 
ure, meaning,  relevancy,  and  materiality 
of  tha  evidence  proposed  and  rejected,  as 
will  presently  appear.  The  platntiffs, 
creditors  of  tbe  Intestate  of  the  defendant 
administrator,  alleged  that  he  assigned 
to  tbe  defendants  the  Warrens,  his  broth- 
en,  tba  puUcy  of  insurance  mentioned,  in 
fraud  of  and  to  "hinder,  delay,  and  de- 
fraud his  creditors:**  and.  further,  that, 
H  this  was  not  so,  then  be  assigned  the 
same  to  them  to  the  end  they  might  pay 
the  premiums  that  might  after  the  assign- 
nient  come  due  thereon,  and  In  the  end  re- 
ceive the  money  that  might  be  paid  in  dis- 
charge of  the  policy,  and  apply  the  same 
to  rrimburae  tbemselvee  for  such  premi- 
sms  as  might  be  paid  by  them;  and  also 
to  tbe  payment  and  discharge  of  certain 
debts  and  liabilities  of  the  intestate.  This 
the  defendants  broadly  denied,  alleging, 
In  substance,  that  they  bought  tbe  policy 
so  assigned  to  them  in  good  faith,  paying 
therefor  its  fair  value.  They  allege,  fur- 
ther, thatthelr  brother,  the  intestate,  was 
in  his  life-time  the  co-executor  with  the  de- 
fendant W.  A.  Warren  of  the  will  of  their 
deceased  father;  that  the  intestate,  while 
so  executor,  took  and  used  for  his  own 
parposes  large  sums  uf  money  that  be- 
longed to  his  father's  estate,  and  were  de> 
voted  by  the  will  to  the  payment  of  lega- 
cies, ate.. for  all  which  the  d^endant  W.  A. 
Warren  was  liable,  and  was  bound  to  pay 
the  same;  that  they  had  paid  other  debts 
lor  their  said  brother;  that  tbe  aggregate 
of  the  sum's  ot  money  they  so  paid,  and 
otfaers  they  were  obliged  to  pay,  for  the 
intestate,  was  Intended  tu  he  and  was  a 
Mr  and  Just  price  for  tbe  policy  of  Ineur- 
snce  so  assigned  to  them;  and  that  the 
Intestate  assigned  the  same  to  them  In 


good  laltb,  tor  such  ccmsideration.  It 
hence  behooved  the  defendants  tbe  War- 
rens to  prove  on  tbe  trial,  and  to  produce 

competent  evidence  for  that  purpose,  that 
the  intestate  owed  them  as  alleged,  and 
whatsumsof  money;  what  premiums  they 
so  paid  on  account  of  the  policy  ot  InHur- 
ance;  what  ot  his  debts  theypaidatfaisln- 
Btance;  and  what  sum  or  sums  ot  money 
tbe  defendant  W.  A.  Warren  bad  paid  ana 
was  obliged  to  pay  as  such  co-executor 
on  account  of  tbe  default  of  tbe  intestate 
as  one  of  tbe  executors  of  his  father's 
will.  There  was  some  evidence  produced 
on  the  trial  by  the  deleudants  tending  to 
prove  that  such  matters  and  things  con- 
stituted the  consideration  for  the  assign- 
ment of  the  policy  uf  insurance.  There 
was  likewise  some  evidence,  in  some 
aspects  of  the  whole  of  tbe  evidence  pro* 
duced,  tending  to  prove  that  the  asslgn- 
meot  of  the  policy  of  insurance  was  made 
as  a  security  for  the  reimbursement  of  tbe 
defendants  tbe  Warrens,  on  account  of 
premiums  they  might  pay  as  required  by 
the  policy,  and  to  pay  certain  debts  and 
discharge  certain  liabilities  of  tbe  intes- 
tate. Therefore  the  evidence  proposed  by 
tbe  defendants,  and  which  was  rejected, 
tending  to  prove  what  sums  of  money 
the  defendant  W.  A.  Warren  had  paid  on 
account  of  tbe  default  uf  bis  brother,  tbe 
intestate,  as  executor  of  his  father's  will, 
was  relevant  and  material,  as  was  also 
the  other  evidence  so  proposed  and  reject- 
ed, tending  to  show  what  debts  of  the  in- 
testate the  defendants  the  Warrens  bad 
paid  tor  him.  Such  evidence,  it  It  bad 
been  received,  would  have  tended  in  some 
measure  to  prove  a  consideration,  and  the 
amount  thereof,  tor  the  assignment  of  tbe 
policy,  and  that  tbe  same  was  made  In 
good  faltli  and  tor  a  lawful  purpose.  Al- 
though It  was  not  very  direct,  its  per- 
tinency and  bearing  favorable  to  tbe  d^ 
fendants  were  plainly  to  be  seen,  and,  tak- 
en in  connection  with  the  whole  evidence 
produced  on  the  trial,  (very  much  of  It  In- 
definite and  unsatisfactory,)  It  might 
have  materailly  changed  the  verdict  ot 
tbe  Jury  as  to  one  or  more  of  tbe  Issues 
submitted  to  them.  In  any  view  rjf  tbe 
case,  the  defendants  were  entitled  to 
have  tbe  beneSt  of  It. 

It  was  inslsced,  however,  that  the  evi- 
dence BO  rejected  came  within  the  inhibi- 
tion of  the  statute,  (Code,  %  590,)  and  was 
not  competent,  because  tbe  witnesses 
were  Interested  Id  the  event  of  the  action 
adversely  to  a  deceased  person,  and  the 
evidence  It  was  proposed  they  should  give 
was  "concerning  a  personal  transactlos 
or  communication  between  tbe  witness 
and  the  deceased  person," — the  intestate 
named.  We  tfatnk  this  contention  cannot 
be  allowed  to  prevail.  Thecourt  properly 
held  that  the  witness  W.  A.  Warren  was 
not  a  competent  witness  to  testify  ss  to 
tbe  contract  of  assignment  of  tbe  policy 
of  insurance,  and  the  consideration  there- 
of agreed  upon,  because  such  testimony 
would  clearly  come  within  the  Inhibition 
of  the  statute  Just  cited.  But  there  was 
some  evidence  of  the  witnesses  other  than 
the  defendants  Warren,  whose  proposed 
testimony  was  rejected,  going  to  prove 
that  the  ittteBtate  made  tbe  aBBlgnmeot 
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4n  qneBtton.  DOt  tor  any  frnadnlent  par* 
pose,  but  for  a  ralaable  constderatlon, 
«ach  aa  that  abore  mentioned.  The  de- 
■fendants  the  Warrens  were  not  competent 
wlcnesses  to  testify  aa  to  the  c<mtruct  of 
-asslgunient,  because  the  deceased  assif^nor 
could  not  testify  In  his  own  behalf,  and 
contradict  them,  aa  to  "a  personal  trans- 
■actlon  or  communtcatloD  between  htm 
and  tbnn.  The  obrions  purpose  ot  the 
statute  is  to  prevent  the  surviving  Inter- 
-ested  party  in  such  cases  from  testifying 
as  to  such  "personal  transaction  orcom- 
mnnicatlon.'*  because  tbe  deceased  party 
cannot.  The  witnesses  were  not  called 
apon  to  testify  "concerning  a  personal 
traiiBBctlon  or  commnnicatlon"  between 
Chem  and  thedeceased  perBon.ttaelr  broth* 
er;  they  were  naked  to  testify  98  to  trans- 
actions and  communications  with  per- 
«ons  other  than  the  deceased,  and  aa  to 
which  such  third  persons  conld  testify.  If 
need  be.  The  statute  does '  not  by  Its 
terms  or  purpose  prevent  the  survtvlns 
party  from  teatUying  concerning  tranaac- 
tlona  and  communlcationa  with  third 
^persona  that  may  affect  adversely  the 
«etate  ot  the  deceased  person,  or  the 
■rights  of  peraona  In  and  to  the  aame.  The 
<Iiiestlons  put  to  the  witnesses  which  they 
were  not  allowed  to  answer  obviously 
tiad  reference  to  the  pleadings,  the  Issues, 
and  the  contentions  ol  the  parties  on  the 
trial.  They  were  Intended  to  elicit  from 
the  witness  W.  A.  Warren— Ffrsrt,  an  ac- 
•count  of  what  snma  of  money  he  bad  paid 
to  peraona  other  than  bis  brother,  de- 
ceased, for  and  on  account  of  the  latter; 
and,  secondly,  what  sunisof  money  hehad 
paid  to  third  persons,  and  for  which  he 
WHS  liable,  on  account  of  the  defaultot  his 
brother  as  executor  of  his  father's  will. 
Tbe  question  put  to  F.  R.  Warren  was  In- 
tended to  elicit  from  him  an  account  ot 
any  sums  of  money  he  had  paid  "on 
-debts"  of  his  brother,  deceased ;  and  such 
•evidence  was  intended  to  apply  and  have 
force  on  the  trial  in  any  pertinent  aspects 
«f  the  case.  Such  pay  men  ta  of  money  for 
the  benefit  ot  the  deceased  brother  were 
•notmadeto  tbe  latter,  but  to  third  per- 
aona. and  be  may  or  may  not  have  had 
knowledge  ot  the  same;  but,  however  this 
mlMht  be,  the  transactions  and  communi- 
cations concerning  the  same  were  not 
with  him.  Nor  was  the  purpose  of  the 
evidence  to  prove  the  contract  of  assign- 
ment of  the  policy  of  insurance,  or  **con- 
•cernlng  a  personal  trnnaaction  or  com- 
munication between  the  wltnesa  and  the 
deceased  person"  about  the  same.  The 
purpose  was  to  prove  material  facte  and 
transactions  distinctly  with  third  per- 
aons.and  to  connect  and  apply  them  with 
other  material  facts  and  transactions  by 
proper  evidence,  for  pertinent  purposes 
-on  the  trial.  The  evidence  was  material, 
not  to  prove  the  contract  of  aaalgnment 
ot  the  policy,  but  to  prove  distinct  trans- 
actions with  third  persons — persons  other 
than  the  deceased  party— that  grew  out 
of  and  were  in  a  seuse  a  consequence  of 
-auch  contract.  In  view  of  tbe  pleadings, 
the  Issues  submitted  to  the  jury,  the  con- 
tentions of  thepartles.andthewholeof  tbe 
•evidence  produced  on  tbe  trial,  upon 
which  the  evidence  r^ected  might  have 


had  some  material  bearing  favorable  to 

thed^endanta,  tbe  latter  evidence  was  rela- 
tive, material,  and  competent,  and  ought 
to  bave  been  received  by  the  court,  nnleaa 
the  anawera  of  the  witnesses  to  the  ques- 
tions put  to  them  had,  contrary  to  expec- 
tation, been  Irrelevant,  and  not  anch  aa 
their  nature  and  purpose  snggested  and 
implied.  The  following  cited  authorities 
are  more  or  lesa  In  point  here:  Whltealdea 
V.  Green,  64  N.  C.  307;  Thompaon  v.  Hum- 

Shrey,  88  N.  C.  416;  Lockbart  v.  Bell,  90  N. 
:  499;  Peacock  v.  Stott,  Id.  518;  Waddell 
V.  »wHnn,91  N.  G.  105;  Hikes  t.  Parker, 
95  N.  C.  282;  Loftln  v.  Loftin,  96  N.  C.  94. 
1  S.  E  Rep.  837;  Carey  v.  Carey,  104  N.  C. 
175,10  S.  E.  Rep.  156;  Bnnn  v.  Todd,  107 
N.  C.  260,  11  a.  £.  Rep.  1043.  There  are  nn- 
merona  other  assignments  of  error,  bat 
we  do  not  deem  It  useful  or  necessary  to 
advert  to  them  further  than  to  eay  that 
most,  if  not  all,  of  them  cannot  be  aus- 
talned.  There  Is  error.  The  defendanta 
are  entitled  to  a  new  trial,  and  we  ao  ad- 
Judge.  To  that  end  let  this  opinion  be 
certified  to  the  aoperior  conrt.  It  Is  so  or^ 
dered. 


Stewart  et  al.  v.  Rboistbb  et  sU. 

{Supreme  Court  of  North  Ca/rolina.   May  10, 
1891.) 

RBrORMATION  or  DKKD8— ESTOPPIl.  OF  fiBOOBO— 

Dsposmox  Taksm  in  Fobmbb  Aonox — Onno- 

Tiom  HOT  Taksn  Bblow. 
1.  In  an  action  to  reform  a  deed  by  Inserting 
Qie  words  "and  their  heirs, "  omitted  by  mistake 
ttom  the  proper  plaoeto  pus  tiie  fee,  it  appeared 
that  a  special  proceeding  was  previoosly  brought 
against  plafntfffis,  who  set  this  upas  ao  equitable 
counter-claim,  and  tbat  the  qaestioD  was  decided 
in  their  favor,  but  was  reversed  in  tbe  supreme 
court.  The  reversal,  however,  was  never  en- 
tered below,  the  action  and  the  counter-claim  be- 
ing withdrawD  by  common  consent,  field,  that 
such  proceeding  did  not  constitute  an  estoppel. 

'i.  The  deposition  of  a  draughtsman,  adnutted 
to  have  been  reguifvly  taken,  and  allowed  la  a 

Erevious  action  between  the  same  parties,  and 
1  relation  to  the  same  subject-matter,  is  compe- 
tent, though  no  proceedings  have  bera  taken  to 
make  it  competent  in  the  present  action. 

8.  On  appeal,  the  sdmlMlon  of  such  depoei* 
tlon  cannot  be  objected  to  on  the  gronud  of  a  non- 
Identityof  parties,  where  therecmd  fails  to  show 
any  pertinent  data  as  to  the  matter,  or  that  suoti 
obJecUon  nas  raised  below,  and  there  are  no  aa- 
sfgnmeuts  of  error  In  regard  thereto. 

Appeal  from  superior  court,  Sampson 
county;  AaHFinLn,  Judge. 

This  action  Is  brought  to  have  a  deed 
of  conveyance  of  land,  specified  Id  tbe 
complaint,  coiTected,  so  as  to  Insert  there- 
in at  the  pertinent  and  appropriate  place 
to  pass  the  fee-simple  estate  In  the  land 
conveyed  the  worda  "and  their  heirs," 
which,  It  la  alleged,  were  omitted  from  It 
by  the  Inadvertence  and  mistake  of  the 
draugbtaman  thereof.  It  Is  alleged  tbat 
the  deed  conveyed  but  a  life-estate,  where- 
as the  grantor  theretn~a  grandfather, 
sustaining  the  relation  of  7oco  pareatia 
to  certain  ot  bla  grandchildren — Intended 
thereby  to  convey  to  them  the  tee  In  the 
land  conveyed.  Tbe  defendants  deny  the 
material  allegations  of  the  complaint, 
and  allege  also  that  the  plaintiffs  are  es- 
topped In  tite  action  by  the  determination 
of  a  special  proceeding  specified  before  this 
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action  b^an.  Tbat  proceeding^  came  be- 
rore  thla  court  by  appeal,  and  the  latter 
directed  that  tbe  Jadgment  appealed  from 
bu  reversed.  Powell  v.  Morlaey,  98  N.  C. 
426,  4  8.  B.  Rep.  185.  Tbe  Jndfcment  ol 
this  court  was  duly  certified  to  the  supe- 
rior court.  Thereupon  that  court,  at  the 
October  term  thereof  of  1888.  made  this 
entry  In  the  proceeding:  "The  plaintltts 
are  permitted  to  withdraw  their  action 
or  apevlal  proceeding  bocaase  tbe  same 
was  j>r(imatarely  begun,  and  leave  is  glren 
tbe  defendauta  to  withdraw  thdr  eonnter- 
elaim."  Id  this  action  the  conrteabmlt- 
ted  to  tbe  jury  appropriate  iasaea,  and 
they  found  by  their  verdict  that  the  maker 
of  the  dcttd  In  question  did  Intend  to  con- 
vey the  fee  In  the  loud  conveyed  thereby, 
and  that  the  words  "and  their  heirs'* 
were  omitted  from  It  by  the  mistake  and 
inadvertence  of  tbe  drangbteman  thereof; 
that  tbe  grantor  of  the  deed,  at  the  time 
beezecDted  theaame,  bad  placed  bimseU 
to  loco  pareatia  to  tbe  grantees  In  the 
deed,  who  were  Mb  grandchildren;  and 
that  tbe  plaintlffK  were  the  owners  of  the 
land.   The  court,  on  inspection  of  the 
record  of  the  special  proceeding  above  re- 
ferred to,  decided  that  the  same  did  not 
estop  the  plalntltTs  In  this  action,  and  the 
defendants  excepted.  The  following  is  so 
much  of  tbe  case  settled  on  appeal  as 
need  be  reported:  "On  the  trial  tbe  plain* 
tiff  offered  as  evidence  a  deposition  of  A. 
A.  McKoy,  B  copy  of  which  Is  filed  with 
this  record,  marked  'Exhibit  A/   It  was 
stated  by  the  plaintiffs,  and  admitted  by 
the  defendants,  that  this  deposition  had 
been  regularly  taken  and  allowed  to  be 
read,  and  was  read  on  the  trial  In  the 
case  set  out  In  the  defendants'  answer  In 
this  action,  alleging  a  second  defense; 
that  said  McKoy  had  died  before  the  com* 
mencement  of  this  action.   The  defend- 
ants objected  to  this  evidence,  on  the 
ground  that  said  deposition  had  not  been 
i^alarly  taken  in  this  action,  and  no  pro- 
ceeding In  law  or  equity  had  been  takra 
to  make  the  deposition  competent.  The 
conrt  overruled  this  objection,  and  tbe  de- 
fendants excepted. "  Thecoart  gave  Judg- 
ment In  favor  of  the  plaintiffs,  and  the  de- 
fendants, having  excepted,  as  above  stat- 
ed, appealed  to  this  coart. 

S.  E.  Fataon  and  Haywood  A  Haywood, 
lor  appellants.  J,  L.  Stewart  and  R.  H. 
BattMef  lor  appellees. 

Mrbriuon,  C.  J.,  (after  atattnfr  tbe  A»e«s 
as  above.)  The  special  proceeding  relied 
upon  by  the  defendants  does  not.  In  any 
view  of  it,  constitute  an  estoppel  of  rec- 
ord apoa  tbe  plaintiffs  In  this  action,  for 
the  plain  reason  that  that  proceeding 
was  never  determined  upon  the  merits 
thereof  by  any  final  Judgment  therein. 
See  Powell  v.  Morisey.  96  N.  C.  420.  4  tS.  E. 
Bep.  185.  Tblscourt  directed  the  Judgment 
therein  appealed  from  to  be  reversed,  but 
no  entry  of  reversal  ever  was  made.  In- 
deed. It  appears  that  when  tbe  decision 
of  this  coart  was  certtfled  to  tbe  superior 
eunrt  the  latter  conrt  at  once  allowed  the 
plaintiffs  to  "withdraw  their  action  or 
■pedal  proceeding  because  the  same  wAs 
prematurely  begun,"  and  allowed  the  de- 
fendants therein  "to  withdraw  their  conn- 


ter-clalm."  Thus  the  proceeding  was  In 
legal  effect  dismissed, — abandoned  by  com- 
mon consent  of  the  parties  before  tbe  11  U> 
gatlon  was  completed.  There  was  no  set< 
tlement  of  the  lights  of  the  parties,  nor 
any  Judgment  conelndlng  thelatter  tnany 
respect.  The  plaintiffs   withdrew  their 
matter  of  the  proceeding,  and  the  defend- 
ants did  likewise,  with  the  sanction  of  the 
court.  It  so  appears  of  record.  Nothing 
appears  by  tbe  latter  to  estop  the  parties 
In  this  action  or  elsewhere.  To  create  an 
estoppel  by  a  former  Judgment  it  mast 
appear  that  thematter,  claim,  or  demand 
In  litigation  has  been  tried  and  determined 
In  a  former  action  or  proceeding,  and  tbe 
Identity  In  effect  of  the  present  and  for- 
mer cause  of  litigation  must  appear. 
Temple  v.Villlams,  91  N.  G.  82.   The  de- 
fendants objected  to  the  deposition  read 
In  evidence  on  the  tiial  on  the  ground 
that  It  "had  not  been  regularly  taken  in 
this  action,  and  no  proceeding  In  law  or 
equity  had  been  taKen  to  make"  tbe 
same  competent.  These  objections  are 
clearly  not  tenable.  It  was  not  necessary 
that  the  deposition  should  be  taken  In 
this  action.  It  Is  sufficient  If  It  was  taken 
In  another  action  or  proceeding  between 
the  same  parties  In  relation  to  the  same 
subject-matter  or  cause  ol  action,  or  in- 
vol  res  tbe  same  material  qnestions,  and 
the  adverse  party  had  opportunity  to 
cross-examine  tbe  witness.  Bryan  v.  Mai- 
loy,  90  N.  C.  508;  1  Greenl.  Ev.  558;  Tayl. 
Ev.  S  434.   Nor  was  It  necessary  that  any 
prpceedlng  should  be  taken  In  a  court  of 
law  or  equity  to  render  It  competent  as 
evidence  in  this  action.   It  was  sufHclent 
to  take  it  irom  the  flies  to  which  it  prop- 
erly belonged,  and  introduce  it  on  the 
trial,  properly  Identifying  It  with  the  for- 
mer action.  It  could  not  be  changed, 
modified,  or  amended.   It,  as  It  appeared 
on  file,  was  snfflclent  or  Insufficient;  com- 
petent or  incompetent.   Wny,  therefore, 
sbonld  any  proceeding  be  taken  In  court 
to  render  it  competent?   Any  proper  ob- 
jection might  have  been  made  to  it  at  the 
time  It  was  put  In  evidence.  It  might 
have  been  objected  that  It  was  not  taken 
In  another  action  between  the  parties,  or 
that  It  was  taken  in  respect  to  a  different 
matter  or  cause  of  action.   It  might  have 
been  objected  further  that  It  was  In  no 
way  material  in  the  former  action.  The 
material  parts  of  the  record  in  tbe  former 
action  should  have  accompanied  and  been 
introduced  with  It,  to  show  Its  pertinency 
or  competency  In  this  action.   Indeed,  It 
seems  that  such  record  was  so  Introduced. 
It  does  not  appear  from  tbe  record  that  any 
such  objections  as  those  Just  suggested 
were  made  In  the  conrt  tielow.   It  there 
were  such,  and  the  defendants  Intended  to 
avail  themselves  ol  them  here,  they  shoold 
have  had  the  objection  noted  in  the  rec- 
ord ;  and,  if  tbe  conrt  failed  to  sustain 
the  same,  they  should  have  assigned  er- 
ror.  Tbe  exceptions  made  did  not  raise 
any soch  questions.  Thedefendants* coun- 
sel on  the  aisament  before  ns  Insisted 
that  several  of  the  parties  to  the  former 
action  are  not  parties  to  the  present  one, 
and  that  several  of  the  parties  to  the 
present  one  weiv  not  parties  to  the  lor^ 
mar  one;  bat  no  sacb  objection  appears 
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from  the  record  to  bare  been  made  In  the 
court  below.  No  error  Is  aselsned  In  each 
respect.  Moreover,  there  are  no  pertinent 
data  hj  wtaieb  we  can  see  who  ol  the 
preHPnt  action  were  or  were  not  of  the 
former  action.  Nor  can  we  see  by  the  rec- 
ord who  of  the  present  action  are  In  priri- 
ty  w1  th  parties  to  the  former  action.  The 
Jndffment,  therefore*  most  be  aCDrmed. 


Gbubbs  t.  Nobth  Carolina  Bous  Ihb.  Co. 

18BL) 

Tmm  'btejjKA.nam — Stipulation  nr  Fouct — Fub- 

THIH   iNSmuKOB  —  WaITBR  —  ACTHOBITT  Of 

Agbmt—Mbabuu  aw  Daju«m— TKua«— Asqd- 

MXHT  or  CoumHL. 
1.  Odo  who  U  iBtruatocI  byan  insnranoe  oom- 
eauy  with  blank  applications  and  its  policies 
duly  slADed  bv  its  officers,  and  is  aathonzed  to 
take  rislcs  wlthoat  oonsultlng  the  company,  to 
issne  policies  bjr  simply  signing  his  name  as 
went,  and  to  collect  premiums  and  cancel  poli- 
eles,  IS  empowered  as  affent  to  walTu  oondluona 
against  fnit&er  insurance. 

3.  Stipulation  in  a  policy  against  further  In- 
Boranoe  without  the  consent  ot  the  company  In- 
dorsed on  the  policy  Is  waived  where  the  agent, 
in  repiy  to  the  statement  of  the  insured  that  be 
shonfd  want  more  insurance,  says  that  It  is  ^1 
right  so  long  as  he  does  not  Insure  for  mora  than 
tbroe-foorths  the  ralae  of  the  stock.  Mbbbihoh, 
C  J.,  dissenting. 

8.  Where,  after  the  loss,  the  officers  of  the 
company,  with  knowledge  of  the  additional  in- 
snranoe, still  recognize  the  rulldlty  of  the  policy, 
and  induce  Insured  to  incur  expense  in  making 
proof,  the  condition  reqaiiing  the  consent  of  the 
company  to  Iw  indorsra  on  the  policy  will  .be 
held  to  be  waived.   Mshbihoit,  C.  J.,  dissenting. 

4.  There  was  no  error  in  refusing  to  submit 
a  special  issue  as  to  whether  the  fact  that  addi- 
tional insnranoe  was  taken  was  made  known  to 
the  comi>any  before  tb9  loss,  as  such  inquiry  was 
immaterial. 

6.  It  is  not  errorto  refuse  tooooslder  written 
requests  for  instructions,  unless  presented  to  the 
court  at  ot  before  the  dose  tit  the  teeUinony. 

0.  There  is  no  errorin  an  instmotlon  that  the 
measure  of  damages  is  the  fair  cash  value  of 
goods  at  the  time  and  place  of  the  fire. 

7.  The  fact  that  a  witness  for  defendant,  who 
was  present  and  aiding  its  counsel  in  the  conduct 
of  the  case,  was  not  examined  to  contradict  the 
plaintift  as  to  what  occurred  when  he  and  an- 
other came  to  adjust  the  loan,  was  a  matter  wbi<A 
counsel  was  properly  allowed  to  use  aa  an  argu- 
ment that  plaintifl'staatimony  should  be  bellaved. 

Appeal  from  superior  coort,  Northamp- 
ton connty :  T.  B.  Womack,  Jadjre. 

T.  tV.  Mason,  B.  S.  Gay,  and  J,  W.  Hlaa- 
daie,  for  appeHant.  R.  O.  Burtoa,  Jr.,  B. 
B.  Peebles,  and  W,  C.  Bovi-en,  for  appellee. 

AvKRT,  J.  The  defendant  asked  the 
court  to  Instruct  the  jury  that  upon  con- 
sideration of  all  the  evidence  there  was  no 
waiver  of  the  condition  of  the  policy  ra* 
qutrlns  the  written  contH*nt  of  the  defend- 
ant to  lie  Indorsed  upon  It,  provided  the 
plaintiff  should  take  oat  additional  in- 
surance In  otber  companies.  This  request 
was  equivalent  toademnrrer  tothe  whole 
of  the  evidence.  It  being  admitted  that 
additional  tnsnrance  was  taken  oat  in 
other  eompanles  after  the  policy  sued  on 
was  lasoed,  wlihout  Urut  Benurins  the 
written  Indorsement  of  the  defendant's 
consent  upon  It  In  accordance  with  tbe 
express  rranlrements  of  one  of  Its  condi- 
tions. If  Dr.  BonuNgr,  the  ag*mt  witb 


whom  the  plaintiff  treated,  was  author- 
ized to  take  Are  risks  and  Issue  policies,  be 
was  empowered  to  waive  by  parol  aeon- 
tlttlon  In  a  pulley  Issoed  by  him.  Wlnani» 
T.  Insurance  Co..  S8  Wis.  843;  Miner  v.  In- 
snrttnce  Co.,27  WIb.693;  Gans  v.  Insurance 
Co.,  48  VV^ls.  108;  Insurance  Co.  v.  Spiers* 
87  Ky .  286.  8  8.  W.  Rep.  453 ;  Kitchen  v.  In- 
BnranceCo.,67  Mich.  135,  23  N.  W.Rep.  616; 
Insurance  Co.  v.  Earle,  83  Mich.  143;  Vide 
V.  Insurance  Co.,  26  Iowa,  68;  Wood,  Ins. 
$391;  Shearman  v.  Insurance  Co., 46  N. T. 
&26;  FlBhbeck  v.  Insurance  Co..  51  Cal. 
422.   Where  u  general  agent  permits  a 
subagent  acting  under  bis  direction  to  re- 
ceive premiums  from  and  to  fill  up  and  de- 
liver policies  to  the  Insured,  the  acta  of  the 
subagent  are  regarded  as  the  acts  of  the 
general  agent.  Insurance  Co.  v.  Bock- 
man.  127  111.  865,  20  N.  E.  Hep.  77.  The 
powers  of  an  agent  are  prima  facte  co-ex- 
tenslve  with  tbe  appai'pnt  authority  giv- 
en him.  and  persons  dealing  with  him  may 
Judge  of  their  extent  from  tbe  nature  of 
the  business  Intrusted  to  his  care.  Wood* 
Ins.  S  500;  Hornthall  v.  Insurance  Co.,  8S 
N.  C.  71;  Beal  v.  Insurance  Co.,  16  Wis. 
241;  Davenport  v.  Insurance  Co.,  17  Iowa, 
376.  Though  the  authorities  are  conflict- 
ing upon  many  questions  thathave  arlsm 
as  to  the  powers  of  insurance  agents  gen- 
erally to  bind  the  companies  for-  whicb 
they  act,  there  Is  a  growing  tendency  to 
abrogate  rules  laid  down  by  some  of  tbe 
conrts,  when  the  Insured  sought  tbe  prin- 
cipal officers  ot  these  corporations  In  tlie 
larf^rtowns.uud  asked  the  agents  to  for- 
ward applications  for  Insnrance,  Instead 
of  waiting  at  their  homes  for  agents  sent 
to  solicit  their  patronage  and  atlmnlated 
to  active  and  persistent  effort  by  their  em- 

{>loyerB.  We  concur  with  the  Judge  be- 
ow  in  the  opinion  that,  if  Dr.  Rameey 
was  intrusted  by  the  defendant  (as  he  tes- 
tified that  he  was)  with  the  blank  ap- 
plicatluns  and  with  its  policies  dniy 
signed  by  its  officers,  and  was  authorised 
to  Take  risks  without  consulting  the  com- 
pany, to  Issue  policies  by  simply  elgnlnff 
bis  name  as  agent,  to  collect  premlnms* 
and  cancel  policies,  then  he  was  empow- 
ered as  agent  to  waive  the  condition  that 
no  additional  insurance  should  be  taken* 
In  the  case  of  Insurance  Co.  T.  Earle.  au- 
pra,  an  agent,  when  asked  about  ths  tak- 
ing of  additional  insurance,  said  In  sub- 
stance that  It  would  make  no  difference, 
but,  without  saying  It  In  so  many  words, 
left  the  Inference  that  consent  In  writing 
was  not  necessary,  and  the  court  held 
that  the  agent  had  waived  a  condition  In 
the  policy  similar  to  that  In  plaintiff's 
policy,  and  that  the  Insurers  could  not 
avoid  liability  under  tbe  contract  because 
additional  inaurance  was  subsequently 
taken  In  another  company,  without  ask- 
ing for  or  securing  the  Indorsement  of  Its 
written  consent  on  the  original  policy. 
See,  also,  Oans  v.  Insurance  Co,  supra. 
After  testifying  that  he  was  permitted 
by  the  defendant  to  exei-clse  all  of  the 
powers  **nttnierated  by  the  court  in  tbe 
foregoing  Instructions,  Dr.  Ramsey  stated 
also  that  Grubbs  did  say  toblmthathe 
would  want  further  insurance,  and  that 
be  (Bamaey)  replied  that  he  thought 
Grabbs  could  get  It  U  be  wished;  that  he 
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did  not  remember  anymore  of  the  courer- 
sation  on  that  subject.  The  witness  Gay 
testified  that  Ramsey  said  to  Orubb,  when 
asked  aboat  further  Insaranee,  that  It  was 
all  right  BO  that  he  did  not  Insure  for 
more  than  three-fourths  the  value  of  the 
stock.  Orubbs  testlfles  that  he  told  Rum- 
sey  the  exact  amount  of  Insurance  that  he 
proposed  to  place  and  did  take  In  each  of 
the  other  companies,  which  did  not  In  the 
asKref^ate  exceed  three-tonrtbs  of  the 
valoe  of  the  proi»erty  Insured.  So  that 
the  facta  In  our  case  would  more  naturally 
warrant  the  Inference  that  the  agent  did 
not  reqolre  hla  assent  to  be  Indorsed  in 
writlDK  on  tbe  policy  than  the  evidence  In 
the  Michigan  authority  cited  above,  be- 
cause Ramsey  not  only  eonv^ed  the  idea 
that  It  would  be  all  right  to  get  addi- 
tional insurance,  bat  added  the  condition 
that  the  whole  insurance  should  not  in 
the  afcgreicate  exceed  three-fourths  of  the 
value  of  the  property  Insured,  thereby  ex- 
cluding the  Inference  that  he  would  Insist 
opou  any  other  condition.  Bat,  even  up- 
on his  own  testimony,  Ramsey  was  em- 
poweredtowalvethe indorsement;  andlf, 
after  Orubbs  notified  him  of  the  amount 
which  be  proposed  to  take  and  did  after- 
wards take  In  each  (jf  the  other  compa- 
nlea.  Ramuey  by  bis  language  left  Orubbs 
to  Inter  ttiat  no  objection  would  be  made 
onleaa  the  aggr^ate  amount  of  Insurance 
in  an  of  the  companies  should  exceed 
three-fourths  of  the  value  of  the  Insured 
property,  and  Orubbs  did  not  exceed  the 
limit,  ttiea.  If  OrubtHi  was  induced  to  be- 
lieve that  the  forfeiture  would  not  be  la- 
sAsted  OB  unless  the  Hmlt  In  the  amonnt 
of  tnsarancn  should  be  transcended,  and 
acted  nnder  that  Impression  In  effecting 
additional  Insurance,  that  condition  of 
th»  policy  would  be  considered  as  waived 
by  cbe  company.  We  think,  therefore, 
that  tbere  was  no  error  In  the  rulings  of 
the  fudge  below  upon  wMcb  the  6th,  14tb, 
15tb,  16th.  and  17th  exceptions  are  founded. 

It  seems  that  some  of  the  counsel  aban- 
doned, while  other  counsel  Insisted  upon, 
theexeeptlonsnnmbered  from  1  to  8,  Inclu- 
sive, and  so  ui  och  of  exception  10  as  referred 
to  the  refusal  of  the  court  to  give  special 
instroctlons  ^sked  by  d^endant,  and  num- 
bered 7.  If  after  a  breach  of  the  condl- 
ttonfl  of  a  poHcy  the  Insurers,  with  a 
Knowledge  of  the  facts  constituting  it,  by 
tbeir  conduct  lead  the  Insared  to  believe 
that  they  still  recognize  the  tralldlty  of  the 
poHey,  and  consldM-  htm  as  protected  by 
it,  and  Induce  him  under  such  Impresslun 
to  incur  expense,  tbey  will  be  deemed  to 
faave  waived  the  forfeiture,  and  will  be  es- 
topiMd  from  setting  it  up  as  a  defense. 
Viae  V.  Insurance  Co.,  36  Iowa, 9,  and  note 
page  68;  Osbkosh  Oas-Llght  Co.  v.  Ger- 
manla  Fire  Ins.  Co.,  71  Wis.  454,  87  N.  W. 
Rep.  819.  Where,  with  a  knowledge  of  the 
facts  constituting  the  alleged  waiver,  the 
Ineorer,  alter  the  Insured  property  bad 
been  deatroyed  by  fire,  requires  thelnsured 
to  famlsb  Invcriee  of  goods  destroyed, 
proofft  of  loss,  or  plans  and  speclficatloDS 
<rf  tbe  building  burned,  or  to  appear  for 
examination,  such  acts  of  Its  adjuster 
amount  to  a  concession  thatthe  forieitnre 
lor  fallnre  to  secure  the  Indorsement  of 
additional  rlaka  will  not  be  Insisted  upon. 
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InsurBuce  Co.  v.  Kittle,  89  Mich.  51 :  Titus 
V.  Insurnnce  Co.,  81  N.  y.  410;  Cannon  v. 
Insurance  Co.,  58  Wis.  585, 11  N.  W.  Rep. 
II;  Webster  v.  Insurance  Co.,  86  Wis.  67. 
Where,  after  a  fire,  the  adjuster  of  a  com- 
pany Joins  the  agents  of  other  companies 
In  the  effort  to  adjust  the  loss,  requires  the 
production  of  books  for  examination,  and 
asks  for  Inrolces  from  the  time  thelnsured 
went  Into  businees,  and,  the  Invoices  not 
being  furnished  because  of  their  destruc- 
tion by  fire. then  asks fordupltcates,  which 
the  insared  endeavored  by  correspondmce 
with  creditors  to  get,  and  objects  to  set- 
tling on  the  ground  only  that  he  cannot 
agree  with  the  insured  'as  to  the  amonnt 
of  loss,  and  offers  to- pay  for  his  company 
its  proportKm  of  the  loss  as  estimated  by 
bim,  the  company  represented  by  such  ad- 
juster la  estopped  from  Insisting  upon  a 
forfeiture  by  reason  of  the  breach  of  any 
conditions  In  the  policy  in  reference  to  tak- 
ing additional  Insurance.  Flshbeck  v.  In- 
surance Co.,  supra;  Argall  v.  Insurnnce 
Co.,  84  N.  C.  856.  See,  especially,  opinion 
of  CooLET,  J.,ln  Insurance  Co.  V.  Kittle, 
supra.  The  testimony  admitted  after  ob- 
jection, and  constituting  the  ground  of  ex- 
ceptions 4,  6,  and  7,  will  therefore  appear 
at  a  glance  to  be  competent,  U  our  new  of 
the  law  In  reference  to  waiver  by  conduct 
subsequent  to  the  loss,  and  Inconsistent 
with  the  Idea  of  Insisting  upon  a  forfeiture 
for  failure  to  comply  with  the  conditions 
set  forth  In  the  policy,  be  correct.  It 
would  follow  also  from  the  principle  laid 
down  by  us  that  there  was  no  error  in  so 
much  of  bis  honor's  charge  as  relates  to 
the  doctrine  of  waiver  by  the  acts  of  the 
defendant's  agents  after  the  property  was 
destroyed,  and  this  appUea  to  the  ISth, 
18th,  and  19th  exceptions. 

The  defendant  excepted  to  the  refusal  of 
the  court  to  submit  an  Issue  Involving  tlie 
question  whether  the  fact  that  plaintiff 
bad  obtained  additional  Insurance  In  the 
other  four  companies  was  made  known 
to  the  defendant  before  the  fire  occurred. 
It  does  not  appear  that  the  refusal  of  the 
court  to  allow  the  Jury  to  answer  such 
an  Issue  specifically  deprived  the  defend- 
ant of  the  opportunity  to  have  presented 
to  the  Jury  any  view  of  the  law  arislog 
out  of  the  teetimony  that  was  material  to 
bis  defense,  and  there  was  therrtore  no 
error  in  the  ruling  complained  of.  Me- 
Adoo  v.  Railroad  Co.,  106  N.C.  151.11  8. 
B.  Rep.  816;  Emery  v.  Railroad,  102  N.  C. 
209,  9  S.  E.  Rep.  139;  Llneberger  v.  Tld- 
well,  104  N.C.  610, 10  S.  E.  Rep.  758:  Bonds 
V.  Smith.  106  N.  C.  564.  11  8.  E.  Rep.  S22. 
Indeed,  It  is  apparent  that,  according  to 
our  view  of  the  law  governing  tbla  case, 
it  is  not  material  whether  Primrose  and 
Cowper,  the  president  and  adjuster  of  the 
defendant  company,  or  the  agent.  Ram- 
sey, had  notice  of  theaddltlonul  Insuranee 
before  the  loss,  since  It  Is  not  denied  that 
tbey  had  actual  notice  after  the  fire,  and 
when  Cowper, according  to  thetestlmony, 
so  acted  as  to  waive  the  right  of  the  com- 
pany to  Insist  upon  a  forfeiture  of  thepol- 
Icy.  Besides,  It  seems  that.  In  order  to 
make  the  iBsue  tendered  subserve  the  pro- 
posed purpose,  It  would  he  necessary  now 
to  amend  It  by  Interpolating  the  words 
"prior  to  the  loss,"  and  It  is  rather  late 
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to  auend  defective  ezceplionB  In  thlB 
no  art. 

The  ninth  exception  la  stated  In  the  rec- 
ord as  tallows :  "  During  the  morning  ses- 
sion of  the  court,  and  pending  the  argu- 
ment of  counsel,  the  court  gave  notice  to 
counsel  that  no  special  Instructions  would 
be  considered  which  were  not  presented  at 
tbeconTenlDK  of  court  for  the  alteraoon 
Bessioo.  I^ear  the  conclusion  of  the  speech 
of  Mr.  Mason,  who  closed  for  the  defend- 
ant, Just  at  night,  the  defendant  present* 
ed  the  follawingaddltionalspeciai  Instruc- 
tions, which  were  not  considered,  for  the 
reason  that  they  were  not  presented  in 
apt  time.  Upon  the  conclusion  of  the 
speech  of  Mr.  Mason  the  court  took  a  rv- 
cess  nntil  after  supper,  when  Mr.  Burton 
closed  for  the  plaintiff."  "(11)  That  the 
value  of  the  stock  of  goods  burnt  Is  not 
necessarily  the  original  cost  price,  with 
cost  of  transportation  added,  for  It  is  tes- 
tified that  the  goods  are  more  ur  less  old, 
and  also  that  a  large  proportion  were 
bought  on  time,  and  that  certain  percent, 
was  added  for  the  time  price.  These  facts 
most  be  considered  by  the  Jury  In  forming 
their  estimate  uf  the  stock.  The  actual 
value  of  the  stock  maybe  and  should  be 
arrived  at  by  estimating  the  cash  price  of 
such  goods  as  those  destroyed  at  their 
reasonably  bent  market,  and  then  adding 
thereto  the  cost  of  transportation  to 
Seaboard,  and  then  deduct  therefrom  the 
amount  of  deterioration  by  reason  of  the 
age  and  the  handling  of  tbestock  of  goods. 
The  balance  will  be  the  actual  value  of  the 
goods.  (12)  If  the  plaintiff  bad  a  large  lot 
of  goodb  lor  which  there  was  no  demand 
or  market  at  Seaboard,  then  the  Jury  will 
estimate  such  goods  at  what  they  reason- 
ably could  have  been  sold  for  at  the  time 
at  Seaboard,  or  at  what  th^  could  In 
thdr  condition  have  been  reasonably  sold 
at  the  best  reasonable  market,  deducting 
thecostof  transportation. "  It  was  not  er- 
ror to  refuse  to  consider  written  requests 
for  Instruction  unless  presented  to  the 
court  at  or  before  the  close  of  the  testimo- 
ny. Marsh  v.  Richardson.  106  N.  G.  548, 11 
S.  E.  Rep.  622;  Taylor  T.  Plummer.  105  N. 
C.  66,  11  S.  E.  Sep.  260:  Powell  v.  Ball- 
road,  68  N.  C.  896.  Tbe  ^venth  exception 
Is  stated  In  the  record  as  follows :  "There 
was  evidence  tendlog  to  support  the  11th 
and  12th  instructions  asked  by  the  defend- 
ant. The  plaintlCT's  evidence  tended  to 
show  that  tbe  costs  of  the  goods  with  five 
per  cent,  added  for  cost  of  transportation, 
amounted  to  98.218.81,  made  up  of  the 
amount  of  Inventory  taken  of  Aogust  8, 
1889,  95,852.71,  and  subsequent  purchanea 
shown  by  his  ledger  account,  and  certain 
stocks  of  goods  parchased  from  assignees, 
etc.,  (about  9476  worth.)  94.007.68,  deduct- 
ing the  amount  of  sales  from  August  8th 
to  the  time  of  flre, — 91*478.01  In  cash  sales, 
and  91,682.10  In  credit  sales, — apqn  which 
there  was  an  average  profit  of  30  per  cent. ; 
that  his  purchases  were  upon  80  days  and 
four  months,  and  that  a  discount  of  from 
1  to  2  per  cunt,  could  have  been  obtained 
by  purchasing  lucasb;  that  the  value  was 
at  leant  97,400.  The  defendant's  evidence 
tended  to  show  that  the  value  otthe  stock 
of  goods  did  not  exceed  9S,500  or  94,000  at 
the  time  of  the  flre.  His  honor  charged 


the  Jury  on  the  second  issuetbat  themeas- 
ure  of  damage  was  the  lair  cash  value  of 
goods  at  tbe  time  and  place  of  the  flre, 
and  recapitulated  the  evidence  in  extenao 
as  to  tbtirespectlvecontentions  of  the  par^ 
ties  on  tbe  question  of  damages.  Tbe  de- 
fendant excepted."  The  rule  laid  down  In 
this  court  Is  substantially  the  same  as 
that  stated  lor  the  court  by  Justice 
Rbadr  In  Fowler  v.  Insurance  Co..  74  N.  C. 
89,  and  la  expressed  In  almost  identical 
language.  In  that  case,  as  in  ours,  a 
stock  of  goods  had  been  destroyed  by  flre, 
and  the  court  held  that**  tbe  measure  of 
damages  against  the  defendant  is  tbe  mar- 
ket value  ol  the  goods  (within the  amouot 
insured)  at  the  ume  and  place  u(  the  flre. " 
Uls  honor  aubatltoted 'fair  cash  valae" 
tor  "  market  value.  **  We  can  see  no  mate- 
rial difference  between  tbe  words  used  Id 
tbe  opinion  rrierred  to  and  the  langaatce 
of  the  charge.  This  court  in  that  case 
cited  May,  las.  §  424,  and  the  authority 
fully  sustains  the  rule  annonnced.  Wood 
(In  bis  work  on  Insttrance,  %  445)  says 
that  one  who  takes  out  a  policy  on  a 
stock  iA  goodsean  recover  "only such  sam 
as  the  goods  were  actually  worth  at  tbe 
time  of  the  loss ;  not  what  they  cost  him, 
not  necessarily  what  it  would  cost  him  to 
replace  the  goods,  but  the  sum  wblcb  the 
goods  were  worth  when  they  were  de- 
stroyed by  the  casualty  Insured  against.** 
The  cost  of  the  property  In  the  market 
may  be  shown  as  one  of  the  elements,  but 
not  tbe  test  of  Its  value  when  destroyed ; 
and, on  the  other  hand,  It  Iscompetrat  for 
the  Insurer  to  prove  that  there  was  a  de- 
terioration in  the  value  of  tbe  goods  after 
the  purchase  and  before  tbe  loss,  which.  It 
not  resulting  merely  from  temporary  de- 

{>reesion  in  the  market,  will  tend  to  estab- 
Ish  the  value  at  the  time  of  the  flre.  The 
damage  depends  upon  tbe  ascertainment 
of  the  amount  for  which  the  property  can 
be  sold,  and  that  in  turn  depends  upon  Its 
actual  value  at  the  time  andplace  of  the 
flre.  Wood,  Ins.  p. 765.  S  446;  Western  Ina. 
Cki.  V.  Transportation  Co.,  13  Wall.  201. 
In  Wynne  v.  Insurance  Co.,  71  N.  C.  125, 
tbe  court  construed  tbe  statement  that 
tbe  Jury  bad  found  "  the  vain*  ol  the  stock 
on  baud  to  be  93.600"  to  mean  juat  tbe 
same  as  If  they  bad  found  that  "the  dam- 
age on  account  of  the  deatructlon  of  tbe 
goods"  was  92.600,  thus  indirectly  giving 
sanction  to  the  rule  laid  down  by  the 
Judge  below  In  this  case.  In  Bobbltt  v. 
Insurance  Co.,  66  N.  C.  70,  tbe  court  said : 
"Tbe  value  of  tbe  tobacco  was  what  It  was 
worth  then  and  there,— what  It  would 
have  sold  tor  then  and  there;"  and  It 
would  seem  that  there  Is  no  material  dlt- 
fereuce  between  this  rule  and  the  chai^  of 
the  )udge  that  the  "measure  of  damage 
was  the  fair  cash  value  at  the  time  and 
place  of  tbe  flre. "  It  is  not  material  that 
the  court  declared  that  the  value  ot  a  sta- 
ple, like  tobacco,  at  any  particular  point 
might  be  determined  as  well  In  another 
way  by  ascertaining  the  price  In  the  usual 
usual  marketB,and  deducting  stampduty, 
the  cost  of  transportation,  and  other 
usual  and  necessary  expenses.  But  it  was 
not  in  fact  necessary  to  have  passed  upon 
tbe  question  of  the  quantum  ot  damages 
In  that  ease  at  ail. 
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The  fact  that  Mr.  Jofaneon,  who  was  a 
witness  for  the  defendant,  and  who  was 
present  at  the  bar,  and  aiding  the  defend* 
ant's  eoansel  In  the  conduct  of  the  case, 
was  not  examined  to  contradict  the  plain- 
tiff, Grobbs,  as  to  what  occurred  when  be 
and  Cowper  came  to  wljustthe  loB8.wa8a 
Iff^timate  subject  of  comment,  and  it  was 
not  error  to  refuse  to  stop  counael  from 
DsluK  the  fact  as  an  argument  to  show 
that  the  testimony  of  Grubbs  should  be  be- 
lieved. We  understand  that  the  twelfth 
exception  was  abandoned.  It  was,  at 
anyrate,  a  wasteof  tluietodlscuBS  It.  Up- 
on a  review  of  all  of  the  aHsignmenta  of  er- 
ror we  think  that  there  la  not  sufflclent 
ground  for  a  new  trial,  and  that  the  Judg- 
ment below  should  be  aflBrmed. 

Mbksimon,  C.  J.,  (tftemntbur.)  The  pol- 
icy upon  wblcb  tbts  action  Is loonded  con- 
tains this  proTlalon,  whicli  Is  expressly 
made  a  material  part  of  the  contract  of 
insurance:  "This  company  will  not  be 
liable  for  •  •  »  loss  If  there  be  any  pri- 
or or  subeequput  insurance,  whether  valid 
or  invalid,  without  written  consent  of  the 
company  indorsed  hereon."  The  plaintiffs 
were  not  loadveitent  to  this  provision. 
It  clearly  aiipears  that  they  bad  actual 
knowledge  of  and  understood  IbB  meaning 
and  purpose.  It  Is  clear  that  It  wasama- 
terial  part  of  the  contract.  It  is  contend- 
ed, however,  by  the  plaintiffs  that  the  de- 
fendant waived  this  provision  and  thecon- 
dltion  embodied  by  It,  and  thlscontention 
Isfoanded  upon  this  evidence:  "The  wit- 
ness [one  of  the  plalntlOs]  tben  proceeded 
to  say  that  after  Insuring  in  thed^endant 
mmpsny,  he  bad  a  conversation  with  Dr. 
J.  N.  Ramsey,  agent  of  thedefendunt  com- 
pany, before  he  tuok  out  additional  Insur- 
ance, telling  bimthat  be  wanted  addition- 
al insurance,  and  that  Dr.  Ramsey  said  It 
would  be  all  right."  This  witness,  In  re- 

gly  to  further  interrogatories,  objected  to 
y  the  defendant,sald:  "He  told  Ramsey 
that  he  wanted  additional  insurance  In 
the  Pelican  Insurance  Company  and  the 
Virxfnia  Fire  &  Marine  Insurance  Com- 
pany. The  couversation  was  in  bis  store. 
That  later  on  he  said  he  wanted  addition* 
al  Insarancein  the  Liverpool  &•  London  ft 
Glnbe  Insurance  Company,  and  In  the  Mt. 
Vernon  Insurance  Copmany.  That  he  did 
not  know  who  was  present  except  his 
clerk.  R.  T.  Gay.  That  Ramsey  said  it 
would  all  be  right  su  that  he  did  not  take 
out  policies  over  three-fourths  value  of  the 
goods.  That  he  had  two  conversations 
with  Ramsey,  and  told  him  that  he  had 
an  idea  of  taking  additional  insurance. 
That  he  said  It  was  all  right.  That  he 
told  bim  that  he  wanted  93,000  In  the  Vir- 
Btnla  Fire  ft  Marine,  and  $1,000  in  the 
Pelican.  In  the  second  conversation  he  told 
him  that  he  wanted  f600  in  the  Liverpool 
ft  London  ft  Globe,  and  9600  in  the  Mt. 
Vernon.  That  these  conTemations  were 
brfore  the  additional  insurance  was  effect- 
ed." Another  witness  said  he  *heard  the 
conTersatlons  between  Grnbbs  and  Ram- 
sey. Gmbtw  said  that  he  did  not  have  In- 
snrance  snfflclent.  That  Ramsey  said  it 
was  all  right  so  that  he  did  nut  get  more 
than  three-funrths  value  of  bis  stock." 
Dr.  J.  N.  Ramsey,  mentioned,  testified 


"  that  a  few  days  after  he  isaned  the  policy 
to  the  plaiutitt  soedouGrubbs  said  to  him. 
that  be  would  want  further  Insnrance;^ 
that  he  sattf  to  him  that  he  thought  thai 
he  coord  get  It  If  he  wished  it;  «  •  • 
that  he  did  not  know  that  Gruhbs  was  In- 
sured in  any  othercompany  until  after  the 
fire."  The  plalntitfe  obtained  additional 
Insurance  In  other  companies,  and  it  was 
admitted  that  no  written  consent  wae  in- 
dorsed upon  the  policy  sued  upon  that  the 
plaintiffs  uiight  take  such  orany  addition- 
al insurance  upon  the  property  Insured  by 
the  d^endant.  Now,  it  seems  to  me  that^ 
putting  aside  all  question  an  to  the  au- 
thority of  Ramsey  as  agent  of  the  defend- 
ant to  waive  the  condition  In  queBtioD, 
the  evidence,  accepted  as  true,  did  not,  la 
any  fair  view  of  it,  constltutesuch  waiver. 
The  plaintiffs  knew  of  the  condition  that^ 
if  they  took  other  further  Insuranre  with- 
out consent  on  the  part  of  the  defendant 
written  on  the  policy  sned  upon,  the  lat- 
ter would  be  void.  They  did  not  ask 
Ramsey,  the  agent,  to  waive  the  condi- 
tion,—to  say  that  further  inso ranee  might 
be  taken  without  consent  written  on  the 
policy;  nor  did  they  give  him  or  the  de- 
fendant notice  thai  they  had  taken  further 
Insurance;  nor  did  the  defendant  or  tt» 
agent  have  such  notice  until  after  tbeloss. 
At  most  they  only  suggested  their  desire 
and  purpose  to  obtain  more.  Nor  dlii 
Ramsey  tell  them  that  they  might  takf» 
other  Insurance  without  having  consent 
of  the  defendant  indorsed  on  the  policy- 
sued  upon,  and  that  they  might  do  so 
without  notice  to  him  or  the  deldndant. 
The  fair  and  Just  interpretation  of  what 
and  all  that  was  said  by  the  plaintiffs anct 
Ramsey  is  that  the  former  suggested  their 
wish  and  purpose  to  obtain  further  in- 
surance, and  the  latter  said  in  reply  they 
might  do  so,  not  exceeding  two-tblrd» 
of  the  vnlne  of  the  property  insured,  la  the 
way  and  as  contemplated  by  the  policy  of 
the  defendunt  held  by  the  plaintiffs.  Ram- 
sey did  not  say  they  might  do  otherwise^ 
What  motive  or  reason  had  he  to  waive 
the  condition?  And  what  reasonable 
ground  was  there  to  merely  Infer  that  be 
did?  And  what  Just  reason  had  the 
plaintiffs  to  believe  that  the  agent  con- 
sented to  or  intended  such  walverf  And 
Is  it  not  clear  that  the  plaintiffs  carelessly 
and  negligently  failed  to  have  the  defend- 
ant's consent  written  on  the  policy,  or 
that  they  feltapprehensivethatthe'defend- 
ant  would  not  consent?  Collins  v.  Insur 
anceCo.,  79  N.  C.  270;  Sngg  v.  Insurance 
Co.,  OS  N.  C.  143.  3  S.  E.  Rep.  732;  Havens 
v.  Insurance  Co..  Ill  Ind.  00, 12  N.  £.  Rep. 
187;  Healer  v.  Insurance  Co..  6  Nev.  :!68; 
May.  Ins.  U  869-372;  Wood.  Ins.  S  406. 

It  is  further  contended  that  the  defend- 
ant, after  the  plaintiffs  sustained  the  liKts,. 
waived  the  condition  in  question,  or  Is  es- 
topped to  claim  and  have  benefit  of  the 
same,  in  that  Its  agents  took  steps  to  as- 
certain the  extent  ot  the  loss,  with  a  view 
to  pay  what  It  might  be  liable  for  upoD 
the  policy.  But  the  defendant's  agents 
did  not  say  their  purpose  was  to  waive 
the  condition ;  nor  was  there  any  fair  im- 
plication that  they  did ;  nor  was  there 
any  consideration  for  such  waiver.  The 
mere  fact  that  such  inquiry  was  made 
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could  not  reasonably  or  jnatly  be  treated 
as  BDcfa  waiver  or  an  eetoppel.  The  de- 
fendant mlgbt,  without  waiving  any  right 
or  defense,  make  8ncb  inquiry  in  order  to 
learn  what  It  ought,  without  regard  to 
ita  legal  liability,  fairly  to  pay,  If  any- 
thing. Itmlght  by  auch  Inquiry aecertaia 
whether  the  loss  was  fairly  sustained, 
whether  the  insurance  was  too  great, 
whether  the  stuck  of  goods  was  as  great 
as  represented,  or  whether  the  same  was 
OTervaloedt  etc.  fflmply  such  inquiry 
ought  Dot  to  conclude  the  defendant  as  to 
any  proper  defense  It  might  have.  So  far 
as  appears,  there  are  no  nonsideratlons, 
valuable  or  otherwise,  that  in  iheir  nat- 
ure do  or  ought  to  so  conclude  the  defend- 
ant. It  does  not  appear  that  the  defend- 
ant was  not  in  some  way  prejudiced  by 
the  additional  insnranee.  May,  Ins.  (2d 
Ed.)  S  607.  The  contract  of  Insurance  Is 
plain  and  nnequlvocal  in  the  respect  in 
question.  The  plaintiffs  clearly  under- 
stood Its  meaning  and  purpose.  It  is  the 
duty  nf  the  coui*!  to  uphold  and  enforce  It 
in  Its  Integrity,  as  It  affects  the  rights 
created  by  It  of  both  parties.  Reasonably 
and  Justly  a  waiver  of  any  material  part, 
proTiflion,  or  condition  of  it,  to  be  etfect- 
ual,  should  appear,  not  by  mere  conject- 
ure or  inference,  bnt  by  evidence  that  rea- 
sonably tends  to  prove  the  same;  and  the 
burden  in  this  respect  is  on  the  plalnttEfs. 
I  do  not  think  there  was  such  endenee  In 
this  case. 


Datib  et  al.  v.  Dato. 

(Suiprm*  Covin    North  Carolina.  Hay  19^ 

1891.) 

Rbb  Ai>jxmioi.TA— Dismissal. 

1.  Where,  in  an  action  on  a  bond  In  a  ]as- 
tice's  ooart,  it  is  adjudged,  after  hearing  the  evi- 
dence, that  the  salt  be  dismissed  as  to  one  of  the 
defendauts  on  the  gronnd  tbat  no  obligee  was 
named  in  the  bond  at  the  time  such  defendant 
signed  it,  and  ^intlff  did  not  present  on  the 
trial  any  equitable  claim  he  might  have  had 
ag^ist  defondant  on  account  of  his  having  exe- 
cuted said  bond,  the  judgment  Is  one  upon  the 
mei^ts,  tliat  concludes  the  parties  to  all  matters 
that  were  and  could  have  been  pleaded. 

a.  In  an  action  on  a  bond  eTidenoe  It  admissi- 
ble as  to  whether  the  merits  were  loqaired  into 
upon  rsoderlng  a  Jodgment  in  a  jtwtioa  ooort  in 
another  action  on  the  same  bond. 

Appeal  from  superior  court,  Granville 
county;  Boykin,  Judge. 

Grabam  &  Or&bam,  for  appellants.  Ed- 
wards  d  Batcbelor,  lor  appellee. 

Clark.  J.  The  defendant  having  plead- 
ed that  the  matter  waa  ns  Jadhata,  by 
conBenc  the  court  tonnd  the  tacts.  It 
found  "that  there  had  been  a  trial  on 
the  merits  upon  the  issues  involved  In 
this  action,  and  a  Judgment  heretofore 
had  and  rendered  between  the  parties 
hereto,  to-wit,  before  a  Justlceof  the  peace 
In  this  county  on  9tb  June,  1890;  that  said 
Justice  rendered  his  said  Judgment  soldy 
and  entirely  upon  the  ground  that  It  was 
proven  to  his  aatistactton  that  there  was 
no  obligee  named  In  the  bond  at  the  time 
the  defendant  executed  the  same,  and 
that  aaid  Justice  did  not  hear  or  consider 
any  equitable  claim  that  theplalntlffs  had 
against  the  d^eudant  oo  account  of  fals 
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having  executed  said  bond."  This  Is  con- 
clusive; nor  is  the  latter  part  of  the  find- 
ing contradictory.  Dnleas  the  former  pro- 
ceeding was  terminated  by  a  nonsuit,  the 
Judgment  therein  Iscondudve;  and  it  la 
not  a  nonsuit,  necessarily,  because  it  was 
in  form  a  Judgment  against  the  plalntin. 
It  Is  found  that  the  plaintiff  failed  on  the 
merits,  and,  though  be  may  have  had 
other  merits,  or  an  equitable  ground  of 
maintaining  the  action,  It  was  hla  own 
fault  he  did  not  present  It  on  the  trial, 
nor  appeal  from  the  Judgment.  The  Judg- 
ment not  being  a  nonsuit,  it  conclndee 
the  parties,  not  only  as  to  all  matters 
pleaded,  bat  as  to  all  which  could  or 
should  have  been.  The  former  Judgment 
was  as  follows:  "This cause  came  on  for 
trial  after  hearing  the  evidence.  It  is  ad- 
judged tbattbiswarrantbedlsmtMedasto 
Jonathan  Davis; "  and  there  was  farther 
Judgment  that  the  plalntlD  recover  of  the 
other  defendant  In  that  action  the 
amount  of  the  bond  sued  on,  with  Interest 
and  costs.  Tbe  plaintiff  insisted  that 
this  was,  as  to  Jonathan  Davis,  merely  a 
Judgment  of  nonsuit,  and  excepted  to  the 
admission  of  evidence  as  to  the  proceed- 
ings had  brfore  the  Justice,  "  Evidence  of 
what  a  Justice  meant  by  the  Judgdient  Id 
the  former  action  Is  Improper,  for  the  en- 
try roust  speak  for  Itself;  but  It  is  other- 
wise as  to  the  fact  whether  the  merits 
were  Inquired  Into  upon  rendering  It." 
Ferrall  v.  Underwood,  2  Dev.  111.  This 
was  cited  and  approved  in  Justice  v.  Jo^ 
tice,  8  Ired.  S8;  Massey  v.  Lemon,  5  Ired. 
657,  and  In  other  cases.  No  wror. 


WiLUAMS  T.  Nktiixb  et  aj. 

(Supreme  Cow*  of  North,  CanlUna.  Ifoy  U, 
188L) 

Apfointhbht  or  Adi(ixistba.tobs— Xbxt  or  Ear 
— Rkkdhoution— Behovjju 

1.  Code  N.  G.  %  187S,  provides  that  when  any 
person  applies  for  administration,  and  any  ot3ier 
person  has  aprlorright  thereto,  a  written  rsnonci- 
ation  of  such  right  must  be  filed  with  the  cleric 
of  the  superior  court  Held,  that  a  verbal  state- 
ment made  1^  a  person  haviiw  anch  right,  to  ona 
who  desires  to  be  appointed,  that  she  will  not  ad- 
minister upcm  an  e^tt^  does  sot  oonstltute  a 
nunciation. 

2.  A  letter,  by  one  having  such  right  to  ad- 
minister, to  the  clerk  of  tbe  sDperior  court  hav- 
ing larlsdictloa,  stating  that  sne  intenda  to  re- 
nounce In  favor  of  hernomlnee  before  the  clerk  ot 
auotber  county,  does  not  constitute  a  ronoDdatiaii. 

8.  Where  a  penoa  havtng  tneh  rl^t  has  not 
renounoed  or  othanrtae  lost  it,  It  Is  error  to  re- 
fuse her  application  to  remove  an  administrator 
already  appointed. 

A.  Where  sach  person,  within  the  time  al- 
lowed, has  renodnced  her  right  In  favor  of  her 
nominee,  It  is  error  to  refuse  to  appoint  him. 

5.  The  fact  that,  pending  an  appeal  from  an 
order  refusing  to  ap^int  snoh  nominee,  the  Isit- 
Lar  has  not  applied  tox  appointment  within  the 
statutory  period  therefcVf  will  not  bar  hia  ap- 
polntmenL 

Appeal  from  an  ordo-  of  Botkin, 
overruling  an  order  previously  made  by 

Lasslter,  clerk  of  the  superior  court  ol 
Oranrllle  county,  refusing  to  remove  a 
rrniltor  who  had  been  appointed  admin- 
istrator, and  appoint  a  person  deeignatnd 
by  the  next  of  ktn  of  the  decedent.  Tbe 
order  ot  the  clerk  appealed  from  waa  bm 
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foDowB:  **ThlB  motion  tu  remore  Alonio 
NeTllle,  admlotatrator  of  Emily  Kniglit. 
coming  OD  to  be  heard,  and  having  been 
heard,  and  said  Alonso  NeTille  having 
offered  in  evidence  a  letter  of  one  Mra. 
Candace  WllIiamB,  dated  Utta  Septrember, 
}890,  toB.  W.  Lasniter,  C.  8.  C;  uluo  a 
letter  of  J.  S.  Timberlake  to  blm.  said 
clerk,  of  said  date;  and  the  raid  Alonso 
Nerllle  admitting  that  the  rmunelatlon  of 
Bald  Un.  Candace  WlIllamB  was  duly  exe- 
cuted before  F.  P.  Pierce,  the  eubscrlbinR 
witness,  which  paper  ia  filed;  and  no 
charges  behig  preferred  againat  said  ad- 
ministrator.— the  court  is  of  opinion  that 
he  should  not  be  removed  from  biH  office, 
and  that  said  Mrs.  Candace  Williams  had 
no  right  tir  power  to  name  the  admlots- 
trator  of  Mrs.  Knight.  The  court  finds 
as  a  fact,  and  It  Is  admitted,  that  said 
Erally  Knight  died  Sth  May,  1890,  In  Gran- 
ville Co..  and  that  Mrs.  Canduce  Williams 
is  the  next  of  kin  of  said  deceased,  and 
that  said  Alonso  Neville  Is  the  luiftest 
creditor  of  said  estate.  From  this  ruling 
said  Gamlace  Williams  and  her  said  ap- 
pointee appt-al,"  etc. 

Battle  &  Alordecai,  N.  V.  Lanier,  and  A. 
B.  C^uaadjr.  for  appellants.  Hatcbelor  A 
Derereux,  for  appellee. 

.4vEKY,  J.,  (after  statlaff  tbe  facts  aa 
aho  ve. )  It  is  conceded  that  Candace  Will- 
iams, being  the  only  slater  of  the  decedent, 
who  left  neither  husband,  child, norbroth- 
er  her  Hnrvirin^,  bad  the  right  to  adminis- 
ter within  Mix  munthe  after  her  stater's 
death.  She  had  also  the  right  within  that 
time  to  select  and  recommend  iioch  per- 
son as  she  might  prefer.  If  she  did  not  wlah 
to  administer  heraett;  and,  if  her  nominee 
WHS  suitable  In  character,  habits,  and  In- 
tellect, to  demand  his  appointment.  Lit* 
tie  T.  Berry,  94  N.  C.  433;  Ritchie  v.  Mc 
Auslln,  1  Hay w.  220 :  Pearce  t.  Cas- 
trix.  8  Jones.  (N.  \  Wallls  r.  WaN 

lis,  Wlnst.Eq.7R;  Schouler.  Ex'rs,  S  118. 
Emily  Knight  died  In  Uranvllte  county  on 
the  Sth  day  of  May,  1890.  On  the  14th  of 
Jone.  1N90,  the  clerk  of  tbesaperiuv  court 
of  OranvlUe  county  granted  letters  of  ad- 
ministration to  tbe  defendaut,  Alonso  Ne- 
Tllle.  who  was  the  largest  creditor.  Can- 
dace Williams  had  not  Hied  any  paper  re- 
nouncing her  Tight  as  next  of  kin  to  ad- 
minister, but  tbe  defendant  bad  visited  her 
at  her  home  in  Frnnkiin  county,  after  the 
death  of  her  sister  and  before  the  said  14th 
of  Jone,  and  In  a  conversation  then  had 
with  her  she  had  declared  to  him  "that 
she  would  not  have  anything  to  do  with 
and  would  not  admlnlater  upon"  tbe  es- 
tate of  the  decedent.  Code,  §  1878,  provides 
that  **  when  any  person  applies  for  admln- 
tntratloa.  and  any  other  person  has  a 
prior  right  thereto,  a  written  renunciation 
of  tbe  person  or  persons  havlngsnch  prior 
rhebt  must  be  produced  and  filed  with  the 
clerk.**  It  Is  manifest,  therefore,  that  the 
lanmiage  used  by  the  plaintiff  In  cnnverau- 
tlon  did  not.  In  contemplation  of  law, 
amount  to  a  renunciation.  In  Hill  v.  Al- 
epaagh.  72  N.  C.  404,  the  court,  construing 
sections  6.  7,  and  8  of  Battle's  Revisal, 
(Code,  $S  1878-1880,)  Bald:  "We  think  tbe 
tme  Intent  and  meaning  of  tbe  statute  Is 
that  the  penora  primarily  entitled  toad- 
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ministration  shall,  assert  their  right  and 
comply  with  the  law  within  six  mouths 
after  the  death  of  the  Intestate,  and  that 
a  party  Intereated,  wishing  to  guicken 
their  diligence  within  that  time,  must  do 
BO  by  citation,  as  prescribed  by  statute; 
or  II  a  person,  nt>t  prolerred,  applies  for 
administration  within  six  months,  he 
must  produce  tbe  written  renunciation  of 
the  person  or  i>er8ons.ltavlng  prior  right." 
Ic  wuB  only  after  th«> lapse  of  aix  months 
that  tbe  clerk  had  ^e  right  to  appoint 
tbe  "most  competent  creditor,"  when 
plaintiff  ha  j  neither  reuounced  In  writing 
nor  applied  for  letters  for  herself  or  somo 
suitable  person  selected  by  her.  After  the 
explratltm  of  tlilrty  days,  (after  June  8» 
1890.)  tlie  defendant  might  hare  applied  to 
the  clerk  to  issue  a  cita  Uon  to  the  plaintiff 
to  show  cause  why  she  should  not  be  de- 
creed to  have  renounced.  It  was  Ills  own 
fnlly  If,  Instead  of  pursuing  the  course 
plainly  pointed  out  by  tbe  law,  he  applied 
for  and  obtained  letters  ot  administration 
at  the  expiration  of  only  SS  days  after 
the  death  of  Emily  Knlgbt.  It  waa  in  hla 
power  to  compel  her  to  renounce  or  act- 
ively assert  her  right  within  20  days.  In 
the  absence  of  such  citation,  the  law  gavn 
tbe  plaintiff  six  months  to  deliberate  and 
determine  whether.-alie  would  apply  for 
letters  ot  administration  to  be  issued 
either  to  herself  tir  her  appointee.  The 
appi>lntnient  of  Neville  having  been  made 
contrary  to  law,  tbe  clerk  ought  first  to 
have  revoke<l  the  letters  Illegally  Issued 
to  blm,  upon  the  motion  of  the  person  tfi- 
tltled  to  administer  or  to  nominate,  and 
then  to  have  allowed  a  reasonable  time 
for  ber  or  her  appointee  to  ({uallfy. 
Hughes  T.  Plpklo,  Phil.  (N.  C.)  4.  If  the 
plaintiff,  In  answer  to  a  citation  issued  In 
the  manner  Indicated  by  tbe  law,  had 
claimed  the  right  for  herself  or  another, 
and  the  person  named  by  her  had  been  ap- 
pointed by  tbe  court,  and  had  failed  or 
refused  within  a  reasonable  time  to  qual- 
ity, then,  though  the  six  months  had  not 
expired,  the  clerk  would  have  been  an- 
thorlsed  by  law  to  appoint  another. 
Stoker  v.  Kendall,  Bush.  IMS. 

On  the  Htb  day  of  iSeptember,  1890,  Can- 
dace Williams  wrote  a  letter  to  the  clerk. 
(R.  W.  Lassiter,)  stating  that  she  claimed 
her  right  to  administer  within  six  months 
(four  months  only  having  then  expired) 
from  the  death  of  her  sister;  that  she  had 
given  that  prlrllegeto  J.  S.  Timberlake, 
and  wished  him  to  .revoke  the  letters  of 
administration,  which,  as  he  had  ascer- 
tained from  reading  or  advertisement, 
had  been  granted  to  the  defendant.  She 
insisted  also  that,  as  the  larger  part  of 
the  property  was  In  Franklin  county.  let> 
ters  ought  to  be  granted  by  the  clerk  of 
the  superior  court  of  tbatcounty.  On  the 
same  day  (September  Sth)  J.  R.  Timber- 
lake  also  wrote  to  R.  W.  Lnasiter.  clerk, 
that  at  the  request  of  plcdntin  he  had 
consented  to  admluister  on  tbe  estate  of 
her  slater,  Mrs.  Knight,  and  would  ad- 
minister within  six  months,  as  be  claimed 
a  right  to  do.  but,  as  the  most  of  ber  es- 
tate was  In  Franklin  county,  he  expected 
to  administer  there.  It  was  evident  that 
J.  8.  Timberlake  had  advised  her,  upon 
such  Information  as  he  had,  that  the  clerit 
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ol  the  superior  court  ot  Franklin  county 
alune  bad  JurlHdicttun ;  whereas.  In  fact, 
the  court  of  Granville  had  acquired  sole 
Jurisdiction  by  first  moving  in  the  matter, 
though  Its  order  wassublect  to  revocation 
on  motion  of  plalntllT.  Code,  9 1375;  Clay- 
well  V.  Budderth,  77  N.  C.  287. 

On  the  Iht  day  of  October,  1R90,  the 
plaintiff  filed  before  R.  W.  Lasslter.  clerk 
of  the  superior  court  of  Granville,  the  fol- 
lowins  paper,  addressed  to  Lafwlter,  clerk: 
"I,  i.andace  WilllamB,  slater  of  Mrs.  Emily 
Knight,  and  entitled  to  administer  on 
her  estate,  hereby  renounce  my  right  to 
quality  as  such  administrator,  and  request 
that  the  clerk  of  the  superior  court  ap- 
point B.  W.  Timberlake.  I  further  certify 
that  I  am  the  only  sister,  llvlnic,  of  the 
said  Emily  Knight,  and  that  she  had  no 
brother  at  ber  death.  October  1,1890." 
(Signed  by  Candace  WlUlama  and  wit- 
nessed by  F.  F.  Pierce.)  "I  am  well  ac- 
quainted with  Mrs.  Candace  Williams, 
and  she  Is  the  only  living  slater  ot  Mrs. 
Emily  Knight.  I  further  know  that  she 
has  no  brother  living. "  (Signed  by  F.  F. 
Pierce.)  On  the  ^th  ot  October,  1890.  the 
parties,  with  their  attorneys,  appeared 
before  said  R.  W.  I^asslter,  clerk,  when  he 
rpfused  the  motion  to  remove  Alonin  Ne- 
ville, as  administrator,  renting  hts  rnling 
tn  express  terms  upon  the  ground  that  the 
letter  of  Candace  Williams,  dated  Septem- 
ber Stb,  and  that  ol  J.  S.  Timberlake,  of 
the  same  date,  amounteil  to  a  total  re- 
nunciation on  lier  part,  and  that  "Mrs. 
Candace  Williams  had  no  right  or  power 
to  name  the  administrator  of  Mrs. 
Knight."  This  ruling  was  palpably  er- 
roneous. In  Little  V.  Berry,  snpra,  this 
court,  conceding  that  no  question  had 
ever  been  raiHed  as  to  the  right  of  the  next 
of  kin  to  renounce  in  favor  of  a  suitable 

gerson  selected  by  them  where  a  decedent 
ad  died  Intestate,  weDtfurther,and,over- 
rnllng  Suttle  v.Tnrner.8  Jones,  (N.C.)  40S, 
declared  that  the  same  rule  applied  Incase 
of  the  appointment  of  an  administrator 
cum  teBtameato  aDotxo,  whether  tlie  will 
was  proven  and  the  executor  qualified  be- 
fore July  1, 18({9,  under  the  provisions  of 
Rev.  Code,  c.  40,  §  2.  or  after  that  date, 
under  the  Code  of  Civil  Procedure  which 
was  then  enacted.  Code,  %  1S76;  Battle's 
Revlsal,  c.  46,  §1.  The  appeal  In  that  case 
was  from  an  explicit  ruling  of  the  Judge 
below  that  the  next  of  kin  had  no  right 
to  desienate  the  person  who  should  be  ap- 
pointed tn  their  stead. 

The  refusnl  to  appoint  E.  W.  Timber- 
lake,  who  was  nominated  on  October  Ist, 
was  error  on  the  part  of  the  clerk, 
and  after  the  appeal  to  the  Judge  of 
the  superior  court,  on  the  27th  of  Octo- 
ber. 1890,  the  clerk  had  no  further  control 
over  the  matter.  The  previous  notice, 
dated  September  8th,  to  the  effect  that  the 
plaintiff  expected  to  renounce  before  the 
clerk  In  Franklin  county.  In  favor  ot  J.  S. 
Timberlake,  and  ask  Lassiter  to  revoke 
the  letters  to  Nerllle,  was  nnt.  as  it  was 
not  Intended  to  be,  a  renunciation  ot  the 
right  to  administer,  such  as  would  Justify 
the  order  made.  The  paper  filed  October 
Ist  was  a  formal  renunciation  In  favor  of 
her  own  nominee.  E.  W.  Timberlake,  with- 
in less  than    five   months   after  Mrs. 
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Knight's  death.  It  was  the  first  renun- 
ciation filed,  and  It  was  a  conditional  one. 
E.  W.  Timberlake  was  not  required  to  go 
before  the  clArk  on  the  27th  o(  October,  an- 
ticipating the  action  of  the  clerk  with  a 
bond  executed  In  the  same  sum  named  la 
Neville's  bond.  There  Is  neither  precedent 
nor  reason  for  such  practice.  t7pon  bls- 
examlnatlon  as  an  applicant,  under  sec- 
tion 1388  of  the  Code,  the  clerk  might  have 
valued  the  personal  property  at  a  higher 
figure,  after  acquiring  such  Inforination 
as  he  could  give,  than  be  had  previously 
done.  So  that  the  framers  of  the  statute 
must  have  contemplated  that  the  amount 
of  bond  should  de[>end  upon  the  applica- 
tion and  examloatlon  of  the  principal 
named  In  It,  unless  the  clerk  preferred  to 
examine  anuther person.  Afterthe  appeal 
to  the  superior  court  on  October  27tb,  E. 
W,  Tlmberiake  was  not  required  to  ap- 
pear before  tbe  clerk  for  the  12  daya  re- 
maining after  the  expiration  of  the  whole 
ofthesix  months,  pending  the  appeal  In 
the  higher  court,  and  go  through  the  vain 
ceremony  of  tendering  a  bond  In  a  sum 
fixed  by  himself  to  a  clerk  who  had  sol- 
emnly declared,  as  a  conclUBlon  of  law, 
that  the  plalntltt  had  no  right  to  select 
falm  and  demand  his  appointment  and 
Xevllle'sremoval.  On  the  27th  ol  October. 
1890,  the  attorneys  of  the  plaintiff  entered 
tbe  motion,  which  appears  ot  record,  to 
apoolnt  E.  W.  Timberlake,  In  accordance 
with  the  request  dated  October  1,  1890, 
and  it  was  this  motion  which  was  refused 
on  that  day,  and  (roro  which  an  appeal 
waa  then  and  there  taken,  as  appears 
from  the  clerk's  order.  Thefact  that  (^an- 
dace  Williams  and  her  husband,  pending 
that  appeal  and  before  Ic  was  heard  be- 
fore BoTKix.J.,  at  Jannar}  term,  1891.  filed 
before  the  clerk  a  more  formal  renuncia- 
tion in  favor  of  E.  W.  Timberlake,  dues 
not  affect  bis  right,  or  her  right  tor  htm, 
to  insist  upon  the  removal  ol  Neville,  and 
his  appointment  by  reason  ol  the  designa- 
tion on  October  Ist.  After  the  controver- 
sy had  been  transferred  to  the  superior 
cunrt  in  term-time,  the  clerk  had  no  Juris- 
diction of  the  matter.  The  paper  dated 
"November  Term"  purports  to  be  only 
"a  ratification  of  the  power  I  [slie]  have 
heretofore  given  him,  E.  W.  Timberlake,'* 
to  act  as  such ;  evidently  referring  to  the 
paper  of  October  lat. 

The  Judge  finds  as  a  fact  that  E.  W. 
Timberlake  has  never  applied  for  letters  of 
administration.  It  was  a  vain  and  fool- 
ish  thing  to  apply,  after  refusal  ot  an  ap- 
plication made  In  dne  time  to  have  Neville 
removed.  He  could  not  be  appointed  till 
the  defendant  could  be  removed,  and  his 
removal  waa  to  be  made,  if  at  all.  at  the 
Instance  of  tbe  plaintiff.  Garrison  t.  Cox, 
95  N.  C.  353. 

It  was  error  to  refuse  to  remove  Neville 
when  he  had  been  appointed  contrary  to 
law.  The  clerk  ought  to  have  removed 
him.  and  to  have  given  notice  to  E.  W. 
Timberlake  to  qualify  within  a  reason* 
able  time,— say  30  days  from  aerviee  ol 
notice,— and  such  will  be  the  proper  or- 
der, when  this  opinion  shall  be  certified. 
Wallls  V.  Wallls,  supra.  In  the  ease  of 
Stokes  V.  Kindall.  supra,  tbe  facts  were 
that  a  creditor  gave  notice,  as  NevUl* 
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sboald  have  done  la  this  caw.  to  one  who 
was  the  next  of  kin  of  a  decedent,  that  be 
would  make  application  at  a  certain  term 
<rf  the  conoty  court  for  lettnre  of  adminle- 
tratinn,  and  at  said  term  tbe  person  bo 
aotlfled  appeared  before  the  court,  and  an 
order  waa  entered  appolntlni?  him,  with 
tbe  proviso  that  be  should  give  bond  in  a 
earn  named.  This  court  said  in  that  case 
tbst  tbree  months  afterenterlng  the  order 
of  appointment  waa  more  than  a  reason- 
able time  to  allowtalm  for  filing  bond,  and 
on  bis  failure  to  doso  before  the  uext  Feb- 
mary  term.  It  was  proper  for  the  county 
coort  to  then  appoint  tbe  creditor.  What 
la  reasonable  time,  when  the  statute  does 
not  fix  It,  is  a  question  for  the  court. 
Hnsbes  r.  Pipkin,  supra.  We  think,  for 
tbe  reasons  stated,  that  there  was  no  er 
nir  In  tbe  rollnff  of  tbe  court  below  that 
tbe  clerk  erred  In  retuslns  to  remove  the 
defendant,  and  that  the  plaintiff,  being 
entitled  on  the  let  of  October  to  desig- 
nate a  suitable  person  to  act  as  adminis- 
trator, and  her  motion  belns  then  refused, 
ba«  Btlll  the  right  to  demand  tbe  appoint- 
ment of  E.  W.  Tlmberlake,  If  be  be  ad- 
judged a  suitable  person,  or  to  administer 
herself,  or  designate  anotber  person. 
Tboe  la  no  error. 


Tdbnrb  t.  Shufflcr  et  al. 

(9t»rem«  Count  cf  North  CairoUna.  May  19l 
1»91.) 

BaUI  or  DSCBDBHT'S  hAlSD — CLAIMS  10i.IRST  Ds- 
CBDBHT'a  BSTATI — LIMITATIONS— PUU.  OF  Htat- 

im — PATMsm  BT  ADMuriBTBAToa  Odt  w  Hia 

Ow«  I^niDs— BuBBoeiTioK. 
1.  Where,  In  proceeding  to  set  aside  an  ad- 
ministrator's sale  beoanse  made  Indirectly  to  the 
•dmicdstrator,  the  referee  finds  that  the  sale  was 
not  Id  fact  so  made,  bat  that  it  was  bonaflde, 
sod  that  the  purchaser,  after  paying  a  fair  price, 
and  taking  a  proper  deed,  then  conveyed  the 
property  to  the  adJuinistrator,  such  finding  will 
Dot  De  reviewed  on  appeal  If  there  was  any  evi- 
dnioe  to  warrant  it,  and  If  the  sale  was  approved. 

3.  Where  an  administrator,  being  in  doubt  as 
to  what  is  properly  assets  in  his  hands,  Inad- 
wtently  p»y8  some  of  the  debts  of  his  intestate 
oat  of  his  own  funds,  he  does  not  thereby  become 
ID  iDtMmeddler,  but  is  entitled  to  anbroicHtloD  to 
tlie  riAtB  ot  those  oEedltors  whose  olaims  he  has 
paid. 

8.  Under  Coda  V.  C.  1 144,  providing  that,  If 
claim*  against  a  decedent's  estate  are  flled  with- 
in a  year  after  appointment  of  the  administrstor, 
and  allowed,  It  shall  not  be  necessary  to  bring 
salt  thereon  to  prevent  a  bar,  claims  filed  within 
the  year  will  sot  be  barred  by  sabseqoeat  lapse 
of  tUDo  pending  tbe  admintstration,  and  the  stat- 
ute of  limitations  cannot  bepleadedagainstthem. 

4.  An  anitwer  which  pleads  the  seven-year 
statute  of  limitations  as  a  bar  to  claims  of  cred- 
itors Bg^nst  decedent's  estate,  without  allying 
^flnltely  that  proceedings  were  not  begun,  as 
required  by  secAloD  168,  subseo.  9,  within  seven 
rears  after  the  appointmeDt  of  the  administrator, 
is  insofflolent;  and,  althou^  the  court  might 
hmve  allowed  an  amendment,  its  refusal  to  do  so 
will  not  be  reviewed. 

Appeal  from  superior  court,  Burke  coun- 
ty; HoKB.  Judge. 

It  appears thatChristopber  Shuffler  died 
Intestate  In  the  county  of  Burhebetore  tbe 
9tb  day  of  August,  1>)77,  and  that  on  that 
day  the  plaintiff  was  duly  appointed  and 
qnallfled  as  administrator  of  hlH  estate; 
that  bta  peraunal  estate  was  of  little 


value;  that  tbe  debts  against  bis  estate 
aggregated  several  hundred  dollars;  that 
tbe  plaintiff  applied  for  and  obtained  a 
license  to  sell  certain  real  estate  of  bis  Id- 
testatecalled  the"  Mill  Property,  "to  make 
assets  to  pay  debts;  that  this  land  waa 
sold,  and  the  proceeds  ot  tbe  sale  were 
duly  applied  as  assets  to  the  payment 
of  debts;  that  other  debts  remain  un- 
paid ;  and  the  present  la  a  special  proceed- 
lujs  to  obtain  a  license  to  sell  another 
tract  of  land  of  the  Intestate  to  make  ad- 
ditional assets  to  pay  snch  unpaid  debte. 
The  defendants,  heirs  of  the  Intestate,  de- 
ny the  material  all^atlona  of  tbe  com- 
plaint. They  allege  that  tbe  allt^ced  un> 
paid  claims  are  not  Just,  and  that  they 
are  barred  by  the  statute  of  limitations. 
Tliey  farther  allege  that  the  sale  of  t^ 
land  by  tbe  plaintiff  first  above  mmttoned 
was  void,  upon  the  groand  that  the  plain- 
tiff bimseir  In  effect  bought  the  same  at 
his  own  sale.  By  consent  of  parties  It 
was  ordered  by  tbe  court  that  all  matters 
in  controversy  between  them  be  referred 
to  a  referee  named,  to  take  testimony  and 
report  to  tbe  court  the  facts  ond  the  law 
arising  thereon.  The  referee  took  evi- 
dence, took  and  stated  an  account,  re- 
ported the  same  and  bis  findings  of  fact. 
To  the  same  tbe  defendants  filed  divers 
exceptloDH.some  of  which  were  sustained, 
and  others  were  urerruled  by  the  rourt. 
The  referee,  among  other  things,  found 
that  the  claims  against  the  estate  of  the 
intestate  specified  In  tbe  account  were 
"presented  to  the  administrator  and  pay- 
ment demanded  within  twelve  months 
from  the  date  of  his  quallQcation  as  ad- 
ministrator, and  that  be  told  the  cred- 
itors that  it  they  would  not  sue  on  their 
claims  be  would  pay  all  Just  claims  as 
soon  as  he  had  aeeets  in  baud  sufflcieut, 
and  that  he  would  not  plead  the  statute 
ot  limitations  against  debts."  The  de- 
fendants* exceptions  overmled  were  these: 
"(8)  That  referee's  finding  that  Turner 
went  stHctly  according  to  law  In  tbe  sale 
of  tbe  mill  property  finds  no  support 
whatever  In  tbe  evidence  shown  him  on 
tbe  trial,  and  Is  in  direct  conflict  with  a 
long  train  of  Judicial  declalons  In  tbla  and 
all  the  states  that  an  administrator  must 
not  buy,  directly  or  indirectly,  at  Ms  own 
ftale.  (4)  That  the  referee  erred  In  omit- 
ting to  find  the  plea  ot  the  three-year  stat- 
ute of  limitations  pleaded  by  thedefend- 
ants  in  bar  ot  theplalntlff  administrator's 
right  to  reimbursement  for  debts  of  bis 
Intestate  paid  by  bim,  as  be  alleged,  three 
years btfore  the  commencemmt  of  this  ac- 
tion, in  favor  of  defendants;  and  likewise 
error  Is  alleged  In  the  refusal  of  the  ref- 
eree to  j)erinlt  defendants  to  make  their 
former  plea  of  the  sevpu-year  statute  of 
limitations  (Code,  §  IStt,  8ubf(e<^  2)  more 
specific  in  an  amended  answer  tendered  by 
them,  and  refused  by  the  referee  at  the 
bearing  of  this  cause. "  In  the  case  settled 
for  this  court  the  conrt  says:  "Third  ex- 
ception overruled,  and  report  sustained, 
and  tbe  court  finds  that  the  sale  was  bona 
Ode,  and  for  fair  value,  to  Galloway,  and 
bought  by  Turner  from  him;  and.  If  oth- 
erwise, cannot  he  impeached  here.  Fourth 
exception  overruled."  Tbe  defendants  as- 
signed as  error  the  overruling  of  the  ex> 
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ceptluns  above  set  forth.  There  was 
JndgiueDtfor  tbeplfUntifte^and  ddeadaats 
appealed. 

J.  T,  Perkins  and  W.  8.  Pearaoo,  for  ap- 
pellants. 8,  J.  ErviBf  for  appellee. 

Mrrrimon,  C.  J.,  {After  Bt at ing  the  thcte 
ai9  above.)  The  order  ol  reference  was  en- 
tered by  consent  of  the  parties,  and  the 
court  below.  In  all  reepecte  pertinent  ana 
material  here,  approved  the  findings  of 
fact  by  the  referee.  It  1b  not  objected  that 
there  was  no  evidence  to  warrant  auch 
findlngH.  Indeed  there  was  some.  That 
It  In  not  the  province  of  this  court  to  re- 
view such  findings  of  fact  Is  well  nettled  by 
many  dectslonfi.  Begularly  and  properly 
the  defendants  could  not  attack  collater- 
ally. In  this  proceeding,  the  sale  of  the.land 
made  in  the  former  ttpecial  proceeding  men- 
tioned above  to  make  assets  to  pay  debts. 
That  should  bedone  by  an  action  brought 
for  the  purpose.  Sumner  t.  Hessoms.  94 
N,  C.  371 ;  Oarrtson  v.  Cox,  99  N.  0.  478,  6 
S.  E.  Rep.  124:  Smith  v.  Fort,  105  N.  C.  446, 
10  S.  E.  Rep.  914.  But  If  this  were  not  so 
the  def^danta'  -third  exception  could  not 
be  sustained,  because  the  court  below  dis- 
tinctly found  the  fact  that  the  sale  of  the 
land  complained  of  was  made  In  good  faith, 
and  purchased  by  one  who  might  buy,  and 
who  paid  a  fair  price  for  it.  The  sale  wae 
ratified  by  the  court,  the  purchaser  took 
a  proper  deed  therefor,  and  afterwards 
conveyed  the  title  he  thus  bought  to  the 
plain  tiff.  This  being  true,  the  defendau  ts' 
objection  Is  clearly  groundless.  It  seems 
that  they  were  dlssutfefled  with  the  find- 
ings of  fatrt,  but,  as  we  have  said,  we  can- 
not review  such  flndlnffs.  We  can  only 
correct  ern>rsln  the  application  of  the  law 
to  them,  and  In  this  respect  no  error  ap- 
pears in  the  record.  It  appears  that  the 
plaintiff  paid  several  debts  of  his  Intestate 
with  moneys  other  than  such  as  consti- 
tuted part  of  the  assets  of  the  estate  In  his 
hands,  for  which  he  was  not  allowed  cred- 
it. It  further  appears  In  that  connection 
that  he  received  certain  rents  that  he  sup- 
posed to  be  assets,  but  the  same  were  not 
allowed  to  tie  auch,  and  the  court  sus- 
tained the  exception  to  the  allowance  of 
the  same  by  tho  referee.  This  and  like 
things  done  by  the  plaintiff  show  that  In 
paying  debts  of  his  Intestate  and  charges 
of  administration  he  was  not  officiously 
paying  the  same  with  his  own  funds  sim- 
ply for  tho  purpose  of  creating  a  debt  in  his 
own  favor,  whereby  he  might  annoy  and 
prejudice  the  defendants,  but  that  be  did 
so  In  good  faith.  The  debt  of  the  estate 
remaining  unpaid  ladue  to  the  plaintiff  on 
account  of  moneys  advanced  and  used  by 
him  to  pay  debts  of  his  Intestate.  The 
defendants  insist  that  such  payments 
were  officious,  and  also  that  the  same  are 
barred  by  the  pertinent  statute  of  limita- 
tions, and  they  cite  and  rely  In  part  on  Re- 
vere V.  Park,  88  N.  C.  466.  We  think  such 
payments  by  the  plaintiff  were  not  ofil- 
ciouB.  but  were  such  as  were  made  through 
Inadvertence  in  part  as  to  what  consti- 
tuted assets  in  his  hands,  and  also  such  as 
he  might  have  made  for  the  convenience 
and  benefit  of  the  estate.  In  such  case  the 
administrator  Is  entitled  to  be  subrogat- 
ed to  the  rights  of  the  creditors  whose 


debts  he  so  paid  with  his  own  funds.  In 
making  sncb  payments  he  was  not  a  mere 
intermeddier;  he  simply  gave  the  estate, 
wherewith  he  was  chargbd,  the  temporary 
benefit  of  Ills  ownlnnda  In  the  course  of 
administering  the  same.  Williams  v.  Will- 
lams,  2  Dev.  £q.  69;  Sanders  v.  Sander:), 
Id.  252.  It  Is  insisted,  however,  that  be 
stands  in  the  place  of  the  creditors  wh<we 
debts  he  so  paid,  and  their  debts  were 
barred  by  the  statute  at  the  time  he  so 
paid  them.  Bat  It  does  not  so  appear.  It 
Is  found  as  a  fact  that  they  were  not 
so  barred  at  the  time  he  paid  them ; 
and  it  further  nppeara  that  such  debts 
were  presented  to  the  administrator, 
and  payment  thereof  demanded,  with- 
in one  year  after  the  issuing  of  letters 
of  administration  to  the  plaintiff,  and 
that  betook  notice  of  the  same  as  contem- 
plated by  the  statute.  (Code.  §  164,)  which, 
among  oth^r  things,  provides  that, "if  the 
claim  upon  which  such  cause  of  action  is 
based  be  filed  with  the  personal  represent- 
ative within  the  time  above  specified, 
[within  one  year  after  the  issuing  of  let- 
ters testamentary  or  ot  administratlun,] 
and  the  same  shall  be  admitted  by  him. 
it  shall  not  be  necessary  to  bring  action 
upon  such  claim  to  prevent  the  bar."  It 
seems  that  the  creditors  and  plaintiff,  as 
to  these  claims,  intended  to  and  did  sub- 
stantially what  the  clause  of  the  stn  tute 
Just  recited  uUows  tobe  done  in  such  cases. 
This  had  the  pffpct  to  prevent  the  bar  of 
the  statute.  It  It  be  said  that  It  does  not 
specifically,  appear  that  the  claims  were 
not  barred  at  the  time  they  were  so  pre- 
sented, still  it  appears  expressly  that  they 
were  not  barred  at  the  time  the  plaintiff 
paid  them;  and  hence  It  must  bo  that  they 
were  not  at  the  time  they  were  so  present- 
ed. They  were  paid  after  that  time.  It 
has  been  decided  at  the  present  term  that 
claims  not  barred  at  the  time  they  were 
filed  with  the  administrator,  as  Just  indi- 
cated, will  not  be  barred  by  subsequent 
lapse  of  time  pending  the  administration  ; 
nor  can  the  heir  plead  the  statute  as  to 
them.  Woodllef  v.  Bragg,  ante,  211,  (at 
this  term.)  The  defendants.  In  their  an- 
swer, say  that  they  "plead  the  atatates  ot 
limitation  of  ten,  seven,  irix,  and  three 
years,  as  prescribed  in  the  Code,  to  all  said 
claims,  and  aver  that  they  are  unable  to 
plead  the  samemore  definitely  to  each  and 
all  of  said  claims. "  This  Is  clearly  bad  and 
insufficient  pleading.  The  conrt  might,  In 
its  discretion,  have  allowed  appropriate 
amendments,  but  It  was  not  bound  to  do 
so;  nor  Is  the  exercise  ot  its  discretion  rew 
viewable  here.  It  declined  to  allow  an 
amendment.  It  seems  that  it  treated  the 
pleading  as  sufilclent  as  to  the  statute 
barring  claims  after  the  lapse  of  three 
years;  but  It  refused,  as  It  might  do,  to 
recognize  the  insuflBeient  pleading  of  any 
other  like  statute.  The  answer  is  wholly 
InsnfHclent,  in  bo  tar  as  it  no  more  than 
suggests  its  purpose  to  allege  that  the 
cause  of  action  was  barred  by  the  lapse  of 
seven  yean.  It  should,  in  this  respect, 
have  alleged  definitely  that  the  special 
proceedings  were  not  begun  **  withlnseven 
years  next  after  the  qualification  ot  the 
*  *  *  administrator  and  his  making  the 
advertisement  required  by  law  tor  credit- 
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onofthedeceaBed  topre«ent  thelrclalms." 
Love  v.  Inaraiu,  104  N.  C.  600, 10  S.  E.  Kep. 
77.  This  case  Is  materially  different,  from 
Prvctor  V.  Proctor,  106  N.  C.  222, 10  S.  E. 
Bep.  103R.  la  tbatcaae  tfae  court  did  not 
take  notice  »r  dispose  of  the  Imperfect 
pleading  at  all.  In  this  one  It  refused  to 
allow  an  amendment,  and  treated  the  In- 
safflcient  pleading  as  none  at  all.  Judfl^ 
meat  affirmed. 


RoQBBS  et  ml.  V.  Bane  of  Oxford. 

laupreme  Court  of  North  CorvUiia.  May  \9, 
1891.) 

AooavKTuta — Ububious  Patmbntb— Liabilitt  ow 

UCBSTT— BXCEFTIOSS  TO  RbPBBSB'8  HbPOBT. 

1.  Plaintiffs  sued  to  eajoin  a  foreclosore  and 
compel  an  accounting  betweeo  them  and  defend- 
ant. Tbe  mortf»£:e  was  collateral  to  a  bond  eze- 
cated  by  plalntifls  to  secure  defendant  for  such 
money  as  it  might  thereafter  advance  to  a  firm 
composed  of  twx>  of  theobligorB,  in  an  amount  not 
exceeding  t5,u00,  such  advances  to  be  discounted 
after  three  <^y8,  wltb  Interest,  and  the  balance 
esiatlDff  one  year  afterdate  of  the  bond  to  become 
poyalde  at  8  per  txaU  IntaresL  The  acoouat  em- 
braced dealings  prior  to  theexeoatlonof  thebond, 
and  also  showed  that  defendant  had  charged  the 
Brm  daily  on  balances  at  the  rate  of  12  per  cent, 
interest,  which  it  had  paid  monthly  by  checks. 
Held,  that  tbe  defendant  Is  entitled  to  judgment 
ag^iist  the  firm  (or  the  balance  upon  the  whole 
dealioga,  without  r^rard  to  the  usury,  as  plain- 
tifte'  remedy  for  aach  illegal  payments  was  by 
action  to  recover  the  same  within  two  years,  un- 
der Code  N.  C.  i  S830,  and  equity  could  not  re- 
lieve plaintiffs,  as  such  payments  of  usury  were 
transaoUonsdlsUoot  from  the  indebtedness  to  de- 
fendant. 

8.  The  soxety  on  tbe  bond  Is  liable  only  for 
the  balance  of  the  money  so  advanced  by  defend- 
ant, with  interest  at  6  per  cent  after  one  year, 
said  balance  to  be  ascertained  by  allowing  de- 
ftadaut  interest  at  0  per  cent,  on  the  advances,  iX 
not  being  within  the  meaning  of  the  bond  that 
the  snrety  should  be  liable  for  userioos  interest. 

8.  Where  pialntlfEB  ondtted  to  file  ezoeptions 
to  the  referee's  report,  but,  at  a  term  when  a 
final  amended  report  under  a  re<referenoe  was 
filed,  filed  a  motion  in  writing  embracing  speci- 
fled  objections  to  such  report,  having  all  the  effect 
of  eroeptions  thereto,  and  no  objection  is  made 
by  defenduit,  tfae  bearing  and  ovMTuling  of  such 
motion  onrea  any  irregolarlty  as  to  the  time  of 
filing  same. 

Appeal  from  sapertor  conrt,  OranTllle 
county;  MaoRab,  Judge. 

The  plaintiffs  executed  to  the  defmidant 
abend,  whereof  the  toUowlus  Is  a  copy: 
"95.000.  Oxford,  N.  C,  Nov.  1,  18sG.  For 
value  received,  we,  John  B.  Booth.  J.  F. 
Koffers,  and  C.  M.  Rogers,  hereby  acbnowl- 
eclge  ourselveB  Jointly  and  severally  bound 
to  tbe  Bank  of  Uxlurd  In  the  sum  of  Ave 
tboosHUd  dollars,  and  hereby  also  bind 
onr  belra,  executors,  adminlstratoni  and 
assti^ns.  Witness  onr  hands  and  seats  the 
flay  and  dnto  above  written.  The  fore- 
Ko\a«  ohligatton  is  made  to  secure  the 
liank  of  Oxford  for  such  amounts,  not  ex- 
ceedlnfc  five  thuastind  dollars,  eui  It  mav 
advance  to  said  John  B.  Booth  and  J.  F. 
Koirers,  firm  of  Booth  &  Kogera,  who  pro- 
pose to  trade  and  deal  In  leaf  tobacco. 
Tbe  amount  doe  at  any  time  shall  be  evi- 
denced by  the  account  which  the  Bank  of 
Oxford  agrees  to  open  with  Haiti  Booth 
and  Kogers,  and  Is  to  Include  and  secure 
all  amouuta  drawn  by  them  for  anypup^ 


pose  whatsoever.  Alt  advances  under  this 
agreement  may  be  discontinued  by  the 
Bank  of  Oxford  upon  three  days'  notice, 
and  the  account  shall  stand  fornettlement 
In  fifteen  days  thereafter,  when  the  bal- 
ance shall  be  coni^dered  doe  and  payable. 
If  not  paid,  Interest  thereafter  shall  be  at 
dipht  per  cent,  per  annum.  This  agree- 
ment terminates  on  the  Slst  day  of  Octo- 
ber, 1887,  and  the  obligors  hereto  shall  be 
held  bound  for  whatever  bnlancemay  then 
appear  to  be  due  tfae  said  Bank  of  Oxford, 
with  Interest  thereafter  at  tbe  rate  of 
eight  per  cent,  per  annnm.  Witness: 
John  B.  Booth.  [Seal.]  J.  F.  Roasas. 
[Seal.]  C.  M.  BoORBB.  [Seal.]"  The  de- 
fendant had  loaned  to  Booth  &  Rogers, 
the  firm  mentioned  therein,  lai^  sums  of 
money  before  the  date  of  this  bond,  and 
it  claimed  a  considerable  balance  as  doe 
It  from  them  at  that  time  on  account  o( 
former  dealings.  As  contemplated  by  tbe 
bond,  the  defendant  advanned  to  the  firm 
large  sums  of  money  between  Its  date  and 
the  time  the  agreement  therein  specified 
terminated.  It  charged  the  firm  Interest 
for  the  money  ft  loaned  them  from  time  to 
time  at  the  rate  of  12  per  centum  per  an- 
num, and  this  was  charged  and  paid 
monthly.  In  addition  to  the  bond  above 
set  forth,  the  plalntUt  J.  F.  Rogers  execut- 
ed to  the  defendant  a  mortgage  of  a  valu- 
able tract  of  laad  to  secure  It  astomoneya 
It  might  advance  tothesaidflrm  The  de- 
fendant claimed  that  the  Arm  motioned 
owed  It  a  large  balance  on  account  of  snch 
advancements,  and  was  proceeding  to  sell 
tbe  land  embraced  by  the  mortgage  re- 
ferred to  by  virtue  of  a  powerofsale there- 
in contained  to  pay  such  balance.  Tbe 
plaintiffs  brought  this  aetlou  to  prevent 
snch  sale,  and  compel  the  defendant  to  an 
account  and  settlement  of  tbe  dealings 
and  transactions  between  them  and  It.  al- 
leging that  they  in  fact  owed  It  very  little, 
It  anything,  etc.  Tbe  defendant  admitted 
some  of  the  allegations  of  tbe  complaint, 
and  denied  many  of  the  material  ones. 
The  sale  of  the  land  was  stayed  pending 
the  action  by  Injunction.  The  conrt,  in- 
thf  course  of  the  action,  by  orderappolnt- 
ed  a  referee  to  find  tbe  material  facts,  and 
to  take  and  state  an  account,  and  make 
report  of  the  same.  Accordingly,  the  facts 
were  found,  the  accoantstated,  and  report 
thereof  filed.  The  defendant  filed  excep- 
tions thereto,  which  the  court  overmled. 
At  a  subsequent  term,  on  the  coming  In  of 
an  ameiwied  report,  tbe  plaintiffs  did  not 
file  formal  exceptions,  but  filed  amotion 
in  writing,  objecting  to  sundry  items  of 
charge,  and,  among  these,  charges  of  usu- 
ry exacted  by  tbe  defendant,  etc.  The 
court  overrnled  the  motion  thus  made, 
confirmed  the  report,  gave  Judgment  In  fa- 
vor of  the  def«idant  for  the  balance  as  as- 
certained to  be  due  It  from  the  plaintiffs, 
and  directed  a  sale  of  the  land  roenlloned, 
etc.  Tbe  plaintiffs,  having  excepted,  ap- 
pealed to  this  court. 

Battle  MoMecal,  M.  V.  Lanier,  and  N. 
B.  C&anHdy,  tor  appdiants.  L.  C.  Ed- 
wards and  Batchelor  Jb  Derereax,  for  ap- 
pellee. 

Mkrrihon.  C.  J.,  {after stating  the  tacta 
as  above.)  The  order  of  reference  to  a  ref- 
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«ree  to  find  tbe  material  facts  and  state 
tbe  necessary  account  was  entered  by  tbe 
court  without  objection  from  eitber  of  the 
parties.  It  waa  tiiemtore  eutered  by  con* 
Hent.  The  referee  filed  lila  report,  and,  tbe 
defendant  havins  filed  exertions  thereto, 
tbey  were  overruled.  There  was  a  re-ref- 
erence and  an  amended  report.  Tbeconrt 
approved  tbe  findings  of  fact.  Tbese  find- 
ings are  not  reviewable  bore.  Wadesburo 
T.  Atkinson.  1U7  N.  C.  317, 12  S.  E.  Bep.202, 
and  cases  tberv  cited. 

The  plaintiffs  did  not  formally  fileexcep- 
tions  to  tbe  report  'of  the  referee,  but  at 
tbe  term  when  tbe  final  amended  report 
was  filed  they  "moved,"  without  objec- 
tion, so  far  as  appears,  to  exclude  certain 
Items  of  charge  and  other  charKes  of  in- 
terest, which  the  plaintiffs  insisted  repre- 
sented certain  usury  exactedfrom  them  by 
tbe  defendant.  This  motion  In  writing 
embraced  several  specified  objections  to 
the  report,  and  It  wasjn  effect. exceptions 
thereto,  and  should  have  been  so  treated. 
It  served  the  purpose  of  exceptions  as 
ettectaally  as  If  it  had  benn  so  called.  It 
waa  insisted  on  the  argument  that.  It  it 
should  be  treated  as  exceptions,  they  were 
not  made  In  apt  time.  They  were  madeat 
the  term  when  the  completed  report  was 
filed.  Bat,  It  It  be  granted  that  tbey 
should  have  been  made  when  the  report 
WRs  at  first  filed,  there  was  no  objection 
to  filing  them  on  the  part  of  the  defend- 
ant, and  the  court  entertained  and  over- 
ruled tbem.  This  had  the  effect  to  cure 
any  irr^ularity  as  to  tbe  time  of  fiUngthe 
same.  So  that  such  exceptions  mast  be 
treated  for  ali  pertinent  purposes  aw  haV' 
lag  bevn  made.  But,  If  such  exceptions 
bad  not  been  filed.  It  was  nevertheless 
competent  tor  tbe  plaintiffs  to  move  and 
insist  before  the  court  that  It  should,  upon 
the  record.  Including  the  findings  of  (act 
and  tbe  report,  enter  a  particular  Judg- 
ment asked  for  by  them,  and,  if  the  court 
had  declined  to  grantthesame,  they  might 
have  assigned  error.  The  defendant  might 
have  done  the  like.  Tbls  Is  so,  because  It 
was  the  duty  of  the  court  to  Inspect  the 
whole  record,  and  enter  such  Judgment  an 
It  would  properly  warrant.  Indeed,  In 
such  case,  the  appellant  might  take  ad- 
vantage of  error  tn  the  Judgment  in  this 
conrt,  in  the  absence  of  any  formal  assign- 
ment of  error,  if  the  error  appeared  in  the 
face  o(  the  record.  Code,  S  957;  Thornton 
V.  Brad  V.  100  N  C.  88.  5  S.  E.  Bep.  910; 
Bush  V.  Hall,  95  N.C.82;  State  v.  Watklns, 
101  N.  C.  702,  8  H.  E.  Itep.  a46;  McKlnnon 
V.  Morrison,  104  N.  C.  354,  10  S.  E.  Rep.  513. 

One  leading  purpose  of  this  action  Is  to 
compel  an  account  and  settlement  of  the 
dealings  and  transactions  between  the 
plaintiffs  Booth  and  J.  F.  Rogei-s,  trading 
and  doing  bustuess  as  partners  under  the 
name  of  Booth  &  Rogers,  and  the  defend- 
ant, during  the  whole  period  beginning  on 
the  11  tb  day  of  November,  1885,  aud  end- 
ing at  tbe  time  of  taking  tbe  account. 
Adverting,  now,  to  this  view  of  the  case. 
It  appears  from  tbe  report  of  tbe  referee 
that  the  defendant  exacted  from  the  firm 
considerable  sums  of  URury.  The  plain- 
tiff Insiat  that  such  Huma  shall  be  placed 
tu  their  credit  In  seating  tbe  account. 
The  ddftndant,  on  the  contrary,  objects. 
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and  contends  that  tbls  cannot  be  done, 
because,  granting  that  the  usury  was  ex- 
acted, It  was  actually  paid  by  the  firm 
more  than  two  y^ars  next  before  this  ac- 
tion began;  and,  moreover,  its  exaction 
and  payment  was  a  transaction  concluded, 
distinct,  separate,  and  apart  from  the  In- 
debtedness of  the  firm  to  the  defendant  on 
account  of  money  advanced  to  them  from 
time  to  time.  It  certainly  appears  that 
the  defendant  charged  the  firm  interest 
dally  on  balances  in  their  favor  at  the 
rate  of  13  per  centum  per  annum,  and  at 
the  end  of  each  month  they  paid  the  same 
by  their  check  on  their  deposit  with  the 
defendant.  It  is  clear  that  the  firm  gave 
their  check  from  time  to  time,  and  the  de> 
fendant  received  the  same  as  payment  for 
tbe  interest  so  exacted.  The  mere  fact 
that  tbe  firm  paid  such  rate  of  Interest 
reluctantly— did  not  want  to  do  so — 
could  not  defeat  the  purpose  of  payment 
and  tbe  legal  character  of  tbe  transaction. 
The  exaction  was  illegal,  and  the  firm 
migbt  afterwards  have  recovered  back 
twice  the  amount  of  Interest  so  paid.  If  It 
had  brought  its  action  tor  the  purpose 
within  two  years  next  after  such  pay- 
ment; but  It  did  not  do  so,  and  It  Is  now 
too  late.  Code,  §  8836.  It  was  Insisted  on 
the  argument  that  the  court  In  the  exer^ 
else  of  its  Jurisdiction  In  equitable  mat- 
ters could  and  would  grant  relief  to  tbe 
extent  of  the  usury  exacted.  This  it 
might  do,  if  the  Interest  bad  not  been  act- 
ually paid  as  a  transaction  separate  and 
distinct  from  the  indebtedness  of  the  firm 
to  the  defendant.  There  waa  a  clear  pnr- 

fioseof  the  parties  to  treat  the  matter  ot 
nterest  as  apart  and  distinct  from  thead- 
vancement  ot  money  to  the  firm,  however 
reluctantly  tbe  latter  paid  the  usurious 
rate.   Cobb  v.  Morgan,  88  N.  C.  211. 

A  second  purpose  ot  tbe  action  Is  to  as- 
certain and  determine  tbe  meaaure  of  the 
liability  ot  the  plaintiffs  to  tbe  defendant 
upon  the  bond  specified  In  the  pleadings. 
It  WAS  contemplated  and  expected  by  the 
parties  that  tbe  defendant  would  from 
time  to  time,  between  the  Ist  day  of  No- 
vember, 1886,  and  the  31st  day  of  October, 
18S7,  lend—"  advance  "—to  the  business 
firm  of  Booth  &  Rogers  considerable  sums 
nf  money,  and  tbe  purpose  of  the  bond  tn 
question  was  to  secure  to  tbe  defendant 
any  balance. not  exceeding  $5,000,  that  the 
firm  might  owe  it  upon  the  termination 
of  such  loans  as  contemplated  and  pro- 
vided by  the  bond.  It  did  not  In  terms 
or  by  Just  Implication  embrace  any  lial- 
nnce  or  balances  of  money  advanced  to 
the  firm  before  or  after  the  period  above 
spefdfied;  there  is  nothing  In  it  that  Inti- 
mates such  purpose.  Tbe  obllgatiim  was 
to  secure  such  balance  of  such  sums  of 
money  aa  the  defendant  "may  advance" 
to  the  Brm,  not  of  such  sums  as  It  had  ad- 
vanced, and  the  agreement,  by  Its  express 
terms,  was  to  be  at  an  end  on  a  doy  speci- 
fied. The  provlalon  of  the  cimdltlon  of 
the  bond,  that  ''it  Is  to  include  and  secure 
all  amounts  drawn  by  them  [the  firm]  for 
any  puriKwe  whatsoever."  does  not  Im- 
ply tor  all  possible  purposes.  It  must  be 
Interpreted  as  extending  to  amounts 
drawn  tor  any  lawful  purpose  pertinent 
to  and  within  tiie  meaning  of  the  bnal- 
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ne«8  ffpuclfled  of  the  firm.  It  la  not  to  be 
presamed  that  the  partlefi  contemplated 
any  anlawfol  purpose,  or  bunlness  trans- 
actions or  practices  other  than  such  as 
we're  legitimate.  If  the  same  were  within 
the  knuwledgre  of  the  defendant.  Hence  It 
was  Dotezpectedthattbedefendant  would 
adrance  to  the  firm  from  time  to  time 
Isrse  aauB  ot  money,  and  exact  Interest 
therefor  at  the  rate  of  12  per  centum  per 
annum.  It  was  not  within  the  meaning 
of  the  bond  that  the  deallnf?s  between  the 
defendant  and  the  firm,  as  to  the  purpose 
epeclfled,  should  be  based  upon  such  an 
aniawful  rate  of  Interest.  Nor  did  the 
obligora  In  the  bond  agree  to  pay  the  bal- 
ance of  anch  advances  of  money  ascer- 
tained Dy  the  allowance  ot  unlawful  rates 
of  interest.  In  view  ot  the  nature  of  the 
matter,  It  may  be  fairly  said.  In  the  ab- 
sence uf  any  stipulated  rate  of  Interest, 
that  they  expected  the  defendant  would 
cbarKeand  receive  tor  the  use  of  Its  money 
so  advanced  the  lawful  Interest;  that  Is, 
Interest  at  the  rate  of  6  per  centum  per 
annam.  By  I'easonable  Implication,  It 
came  within  the  scope  of  the  ajcreement 
of  the  obligors  of  the  bond  that  they 
woald  pay  the  balance  ot  the  money  so  ad- 
vanced,  allowing  the  defendant  the  lawful 
rateot  Interest.  They  certainly  expectel 
tha t  thedelendant  would  " advance"—  lead 
— tbe  firm  money,  and  as  certainly  that 
the  bank  wunld  demand  and  the  Qrm 
would  pay  Interest,  and  at  the  lawful 
rate  Hence,  in  ascertaining  the  balance 
for  which  the  obtlRors  of  the  bond  are  lia- 
ble as  such,  the  defendant  can  only  be  al- 
lowed Interest  at  the  rate  of  6  per  centum 
per  annam.  and  Interest  upon  tbe  balance 
aacertained  at  the  rate  of  8  per  centum 
per  annom,  beeanse  tbe  latter  rate  as  to 
tbe  balance  was  stipulated  for  In  the 
bund.  The  plaintiffs  Booth  and  J.  F. 
Rt>gere  are  before  the  court  as  partners. 
compoHing  the  Arm  ot  Booth  Jk  Rogers, 
and  also  as  Individuals,  and  the  defendant 
Is  entitled  to  Judgment  against  them  for 
the  balance  of  money  due  it  upon  their 
whole  dealings  and  transactions  with  it, 
embraced  by  the  pleadings,  without  re- 
gard to  tbe  usury  paid,  and  to  have  the 
mortgage  specified  in  the  pleadings  tore- 
closed,  and  the  land  embraced  by  It  sold 
to  that  end,  If  need  be;  but  the  defendant 
Is  entitled  to  have  judgment  agulust  the 
plalntifT  Clinton  M.  Rogers  for  the  balance 
of  moneys,  not  exceeding  $5,000,  advanced 
to  The  firm  ot  Booth  &  Rogers  during  the 
period  specified  In  the  bond;  that  bal- 
ance to  be  ascertained  by  allowing  the  de- 
fendant Interest  tor  the  use  of  the  money 
ao  advanced  at  the  rateot  6  per  centum 
per  annnm,  and  Interest  on  nnch  balance 
at  the  rate  of  8  per  centum  per  annum. 
Thv  account  and  Judgment  must  be  modi- 
Hed  In  accordance  with  this  opinion,  and, 
aa  thus  modified,  affirmed.  To  that  end 
let  tbe  opinion  be  certified  to  tbe  superior 
court.  It  la  ao  ordered. 


Statb  t.  Lkwib. 

{Supreme  Coum  ttf  iTortb  OanUncL  Deo.  99, 
^  1890.) 

For  majority  opinion,  see  12  R.  E.  Rep. 
457. 
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Shbprbsd,  3.,  (coocaning.)  I  concur  In 
the  decision  dpon  the  grounds  first  stated 
in  tbe  opinion  of  the  court.  As  the  other 
questions  are  of  much  Importance,  and, 
to  my  mind,  not  free  from  ditflcalty,  and 
as  their  consideration  Is  unnecessary  to 
the  disposition  ut  this  appeal,  I  do  not 
deulre  to  be  understood  as  agreeing  to 
uU  that  has  been  said  In  reference  to 
them. 

Reversed. 


OsBUBN  V.  Statb. 
(Suprenu  Court    OeoTffta.  April  94, 1801.) 
(^iMiNAL  Law  -~  Ihpakblikg  Jobt— JronnABLa 
HoMioiDB — IitsTRDonoirs — Chabaotbr— Aaou- 

MBNT8  or  COUKSBL. 

1.  When,  on  the  trial  of  a  felony,  Heveral  ot 
the  lor;  hare  been  selected,  and  one  of  them  be. 
comes  siuk,  it  is  not  error  to  exouae  him,  and  then 
IHwjeed  re^larty  to  oomplete  the  panel  to  the 
namber  of  twelve;  and  this  the  court  may  do 
without  summoning  ephysiclau  todetermlne  that 
the  Juror  Is  sick. 

3.  On  the  trial  of  a  murder  case  the  court 
was  reqaested  in  wrltinff  to  give  Id  charge  to  the 
Jury  the  sections  of  the  Code  relating  to  the  law 
of  voluntary  maoBlsoghter  and  of  JustlQable 
homioide,  and  compUed  with  the  request  as  made, 
except  as  to  Justi&ible  homioide;  and,  it  plainly 
appearing  that  in  do  view  of  the  case  the  law  of 
Juatifiabte  homloldewaa  applicable,  no  error  was 
committed. 

8.  When,  on  «  trial  for  murder,  the  eonrt 
failed  to  instruct  the  Jury  they  could  find  the  de- 
fendant guilty  of  voluntary  manslaughter,  and 
no  error  is  assigned  on  tfuoh  failure,  either  in  the 
motion  for  a  new  trial  or  bill  of  ezoeptlono,  the 
question  whether  or  not  such  failure  waa  error 
is  not  before  this  court  for  review. 

4.  A  witness  who  testifies  to  the  good  char- 
acter of  a  defendant  for  peaoeableness,  and  that 
he  had  never  heard  of  defendant  having  a  diffl* 
culty  before,  may  be  asked  on  cross-examination 
if  he  had  never  heard  of  defendant's  shooting  ai^ 
one  before,  and  If  he  had  never  heard  of  bisshoot- 
ing  a  man  in  another  state. 

5.  On  the  trial  of  a  murder  case  counsel  for 
the  state  may  comment  before  the  Jury  upon  the 
propriety  or  impropriety  of  their  recommending 
imprisonment  for  life  as  a  punishment 

6.  A  speoifled  portion  of  the  oourt's  charge 
oonoraning  the  defendant's  statement  being  Id 
the  main  correct,  an  exception  to  the  same  as  a 
whole,  not  alleging  any  pwrticularportion  thereof 
to  be  erroneous,  cannot  be  considered.  In  this 
case  there  is  nothing  in  the  charge  complained  of 
requiring  a  new  bnal.  In  charging  coDceming 
statements  made  by  defendants,  courts  shonld 
oonJBne  ttianselvei  to  the  language  of  the  ststote 
upon  this  sut>]eec,  and  not  indulge  in  extended 
comments  upon  tbe  effect  to  be  given  to  snob 
statements. 

{Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  coun- 
ty; R.  H.  Clark,  Judge. 

Hulney  &  Bateman  and  C.  T.  hadann, 
for  plalntllf  In  error.  C.  D.  HW,  Sol.  Gen., 
and  W.  D.  Ellin,  for  tbe  State. 

LcMPKiN,  J.  1.  After  eleven  Jurora  had 
been  selected,  but  not  sworn  In  chief,  and, 
by  direction  ot  the  court,  had  t>een  kept 
together  tor  a  day  and  night,  one  of  them 
became  sick,  and  was  unable  to  serve. 
The  court  satisfied  himself  of  thejnror's 
illness,  which  he  certainly  had  a  right  to 
do  without  summoning  a  physician,  and 
then  dischai^ged  him.  and  pn»ceeded  rega- 
Inrly  until  two  other  Jurors  were  selected^ 
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and  the  panel  completed.  There  was  no 
error  In  thle  conduct  of  the  court.  See 
Fannell  v.  State,  29  Ga. 681, and  Hnnvey  v. 
State.  68  (3a.  In  the  latter  case  It  ap- 
peara  that  the  Juror  did  present  a  certifl- 
cate  of  a  physician  that  he  waa  unable  to 
serve;  but  It  lurcher  appears  that  the 
Judge  himself,  counsel  consenting,  heard 
the  Juror's  excuse  under  oath,  and  deter- 
mined therefrom  that  lie  was,  on  account 
of  hl8  slckuess,  unable  to  serve.  It  is  im- 
material howthe  fact  of  BickoeBS  isshuwD, 
If  the  Judge  is  aatlsfled  tt  exists.  The  con- 
sent of  couneel  was  annenessary  tu  the 
validity  of  the  conrt's  action. 

2.  Defendant's  eonnsel  presented  to  ttae 
court  a  request  In  writing,  which  was  as 
follows:  "Tbedefendaat's  counsel  request 
that  the  court  give  In  cbarfce  to  the  Jury 
the  sections  of  theUude  defining  and  re- 
lating to  the  law  of  voluntary  manslaugh- 
tprandofjastlflablehonilcide.**  It  appears 
from  an  examination  of  the  recora  that 
the  court  compiled  literally  with  this  re- 
quest, except  so  far  as  It  related  to  Jasti- 
fiable  homicide.  He  read  to  tbe  Jury  the 
sections  of  the  Code  defining  voluntary 
manslaughter,  and  explained  to  them  dis- 
tinctly tbe  difference  between  marder  and 
manslanghter,  emphasising  the  fact  that 
the  chief  distinction  .between  these  two 
offenses  was  that  In  .piurder  malice  must 
exist,  while  In  manslaughter  there  was  an 
absence  of  malice,  -in  na  -possible  view  of 
the  case  wonid  a  charge  concemlng  Justl* 
flable  homicide  Imve  been  legal  or  proper. 
Indeed,  tbe  zealous  'and  faithful  counsel 
for  the  prisoner  who  ancofHl  the  case  be- 
fore this  court  virtually  conceded  that  the 
law  of  Jastlflable  homicide  had  nothing  to 
do  with  It.  Wn  therefore  tind  no  reason 
In  this  ground  of  tbe  motion  lor  granting 
a  new  trial. 

8.  Tbe  court,  when  iuBtructing  the  Jury 
as  to  tbe  form  of  their  verdict,  did  not 
state  to  them  that  tbey  mlgbt  find  the  de- 
fendant guilty  of  voluntai'y  manslaughter. 
There  was  no  request  made  to  this  effect; 
nor  was  any  complaint  made,  either  In  tbe 
motion  lor  a  new  trial  or  in  the  bill  of  ex- 
ceptions, of  the  failure  of  the  court  to  so 
Instruct  the  Jiiry.  The  question,  therefore, 
l»  not  made  by  this  record,  and  cannot 
now  be  adjudicated,  whether  such  failure 
was  error  or  not. .  tt  was  argued  before 
DB  that  tbe  court  otaght  to  have  dietlnctly 
told  the  Jury  that  itliey  could  convict  this 
defendant  of  voluntary  manslaughter, bnt 
the  fact  that  he  did  not  do  this  Is,  as  al- 
ready stated,  nowhere  assigned  as  error. 
But  suppose  this  had  been  done,  would 
any  benefit  therefrom  have  resulted  to  the 
plaintiff  in  error?  Taking  the  entire 
charge  together,  it  in  effect  amounted  to 
iDHtructlng  the  Jury  that  if  they  should  be- 
lieve the  defendant  was  guilty  of  volun- 
tary manslaughter,  they  must  acquit  him. 
The  Judge  plainly  and  clearly  deflned  what 
was  neceBsary  to  constitute  murder,  and 
told  the  Jury,  in  substance,  that  unless 
they  believed  the  defendant  guilty  of  this 
offeDse,  they  must  flml  him  not  guilty,  lo 
one  view  this  charge  was  more  favorable 
to  tbe  defendant  than  he  had  any  right  tu 
expect  or  demand,  because,  following  It, 
the  result  would  have  been  an  acquittal, 
even  thuogh  the  Jury  believed  he  was 


guilty  of  voluntary  manslaughter.  Be  this 
as  it  may,  we  think  It  Is  clear  from  the 
record  in  tbls  case  that,  if  the  Judge  had 
plainly  Instructed  the  Jury  they  could  con- 
vict of  tbls  offense,  tbey  would  not  have 
dune  so.  If  there  had  been  tbe  Bllgbtest 
Inclluation  on-  tbe  part  of  the  Jury  to  re- 
duce this  crime  below  tbe  grade  of  murder 
they  would  most  assuredly  have  recom- 
mended impriNonment  for  life,  and  thus 
haveaverted  tbepeualty  of  death.  Thefact 
that  tbey  found  the  defendant  guilty  with- 
out making  snchrecummmdatlon  is  abso- 
lutely conclusive  that  In  no  event  would 
they  have  rendered  a  verdict  of  voluntary 
manslanghter.  This  conclusion  Is  forti- 
fied by  the  factthat  the  judge  in  blscharge 
plainly  and  repeatedly  told  them  that  tbe 
penalty  must  be  death  uuless  they  recom- 
mended Ilfe-tlme  Imprisonment,  and  used 
language  which  musthavu  Impressed  upon 
them  in  the  most  solwnn  and  emphatic 
manner  the  grave  responsibility  whluh 
rented  upon  them  of  deciding  whether  this 
man  should  be  sent  to  the  penitentiary  or 
the  gallows. 

4.  After  a  witness  for  Ihe  defendant  had 
sworn  that  be  knew  tbe  defendant,  and 
had  known  him  for  a  long  time;  that  bis 
character  for  peaceableness  was  good, 
and  he  bad  never  heard  of  hla  having  any 
dlfllculty  at  all,— it  was  not  error  tu  at 
low  the  state's  counsel,  on  cross-examina- 
tion, to  ask  the  witness  If  be  had  never 
heard  of  defendant  shooting  any  one  be- 
fore, and  also,  if  the  witness  bad  never 
heard  of  his  shooting  a  man  In  another 
state.  A  knowledge  of  character  is  de- 
rived from  general  reputation,  and,  the 
wltnesB  having  sworn  in  effect  that  the 
reputation  of  the  defendant  was  good  as 
a  peaceable  man,  and  that  he  had  never 
beard  anything  to  tbe  contrary,  ir.  was 
certainy  allowable,  on  cross-examination, 
to  sift  the  witness  as  to  the  accuracy 
of  bis  testimony  and  the  sincerity  of  tbe 
statements  made  by  hlra.  What  the  wit- 
ness heard  would  not.  of  coarse,  be  evi- 
dence of  tbe  truth  thereof,  nor  would  It  be 
properto  go  into  details  of  the  twcurrent-ea 
referred  tu,but  to  the  extent  indicated  tbe 
questions  were  proper,  and  the  answers 
thereto  admlsHlble.  Section  3874  of  tbe 
Code,  as  to  lmpeai:berl  witnesses.  Is  as  fol- 
lows: "Tbe  witness  may  oe  sustained  by 
similar  proof  of  character;  but  the  partic- 
ular transactions,  or  the  opinluns  of  single 
individuals,  cannot  be  inquired  of  on  ei- 
ther side,  except  upon  cross-exam  In  a  tlo  a. 
In  BeekiuK  for  the  extent  and  foundation 
of  the  witness'  knowledge. "  In  Bf>g.  v. 
Wood,  5  Jur.  225,  the  defendant  put  bis 
character  In  Issue,  and  a  witness  deposed 
to  having  known  him  for  some  years,  gave 
him  a  good  character,  and  stated  that  be 
had  never  beard  auything  against  him. 
Qn  cross-examination  tbe  witness  was 
asked  If  he  had  never  beard  that  defend- 
ant was  suspected  of  having  committed  a 
robbery  in  tlie  neighborhood  some  years 
previous.  The  question  was  nlloweil. 
Parkr,  B.,  remarking:  "The  qnratlon  Is 
not  whether  the  prtsoner  was  gnilty  of 
that  roliber;,  bnt  whether  he  was  sus- 
pected of  having  been  implicated  In  it.  A 
man's  character  Is  made  up  of  a  namber 
of  smalt  clrcumBtancee,  of  which  his  b*Ang 
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suspected  of  mlscoDduct  la  one."  This 
case  is  cited  appruriDgly  fn  1. 1'ajlor  ou 
Evidence,  }  352.  and  the  author  uayla: 
"Bat  if,  with  the  view  ol  raising  a  pre- 
sumption of  iDDoceoce,  witnesses  to  char* 
acter  are  called  for  the  driense,  the  coun- 
sel for  the  crown  mny  then  ivbut  this  pre- 
sumption by  cross-examining  the  wit- 
nesses, either  em  to  particular  facts,  nr,  if 
they  deem  it  essential,  as  to  the  ground  of 
their  belief."  Keg.  v.  Wood  Is  also  cited 
approvingly  in  Best  on  Evidence.  §  201, 
where  the  doctrine  is  also  laid  down  that, 
when  a  defendant  fn  a  criminal  prosecu* 
tton  pats  bis  character  In  Issue,  the  pruse- 
catur  may  encounter  bis  evidence  either 
by  crofls-examlnatlon  or  by  contrary  tes- 
timony. In  Abbott's  Trial  Brief  of  Crim- 
inal Caoses.  §  473,  we  find  the  following: 
**A  witness  who  has  testified  to  the  good 
character  of  the  accused  may  he  asked  on 
eross-examinatlon  II  be  has  not  beard  of 
a  specific  charge  against  the  accused ; "  cit- 
ing Ingram  v.  State,  67  Ala.  67.  which  was 
a  murder  case,  wherein  It  was  held :  **Tbe 
sbadlngs.  as  well  as  the  brighter  hues,  are 
to  be  eonnldered  In  making  up  the  esti- 
mate of  character  and  reputation ;  and 
when  a  witness  uas  testified  that  he  knew 
the  character  of  ttae  accused  for  peace  and 
quietude,  and  that  It  was  good.  It  is  not 
error  to  allow  him  to  be  asked  on  cross- 
examination  If  be  bad  nut  been  informed 
that  tbedef^dant  bad 'killed  a  man  In 
the  state  of  Georgia,'  and  his  answer  was 
admissible  In  evidence."  Reg.  v.  Wood, 
supra,  and  Oe  Artoan  r.  State,  71  Ala.  !151, 
are  also  cited  by  the  author  in  support  of 
this  proposition.  The  ruling  of  this  court 
Id  HarriH  v.State,61  Ga.  359,  Is  not  in  con- 
flict with  the  view  expressed  In  this  case 
on  the  polntunder  consideration.  In  that 
case  the  court  asked  the  witness,  who  had 
testified  to  defendant's  peaceable  charac- 
ter. If  he  had  not  heard  that  defendant 
once  beat  his  wife  with  a  butcher's  file. 
It  was  held  that,  while  the  presiding  Judge 
may  ask  pertinent  questions,  he  should 
Dot  exercise  this  right  in  such  manner  as 
to  intimate  an  opinion  against  the  pris- 
oner, and  for  this  reason  It  was  decided 
that  it  was  improper  tor  the  court  to  ask 
the  question.  Another  decision  of  tbls 
court,  seemluKly  at  variance  with  our  ral- 
ioe  on  this  question  in  the  case  at  bur,  is 
that  rendered  In  PuUiam  T.  Cantrell,  77 
Ga.  S63,  3  S.  E.  Bep.  280.  It  was  there 
held  that  It  was  proper  to  refuse  to  allow 
a  witness  who  testified  to  the  good  char- 
acter of  another  witness  to  be  asked  on 
crosn-examlDatlou  if  the  latter  had  not 
been  found  a  defaulter  of  public  funds,  or 
it  tbe  witness  testifying  had  never  beard 
he  bad  been  so  found ;  but  Judge  Jagkoos 
distinctly  states  the  question  was  not 
asked  to  show  the  foundation  or  extent  of 
the  witness' knowledge  of  the  character  of 
the  person  of  whom  he  was  testifying,  but 
that  It  was  an  etlort  to  prove  a  convic- 
tion of  emlHizzlement  by  hearsay,  which 
wae,  of  course.  Improper.  Taking  tbe  rul- 
ing in  connection  with  tbe  tact  stated.  It 
is  nut  at  all  In  conflict  with  our  declsloa 
as  to  the  question  asked  the  witness  Camp 
in  the  present  case. 

5.  Coder  our  law  larles  trying  murder 
cases  bave  tbe  rlfibt  to  avert  tbe  death 


penalty  by  recommending  llfs  imprison- 
ment, and  It  Is  therefore  not  improper  for 
counsel  to  argue  t>etore  them  tbe  question 
whether  or  not  they  should  so  recommend. 
It  may  not  be  proper  for  counsel  to  state 
that  they  should  not  recommend  life  Im- 
prisonment been  use  tbe  governor  of  tbe 
state  might  pardon  the  defendant,  and  he 
would  therefore  be  set  free;  but,  if  such  a 
statement  is  made,  andtbeattention  ol  the- 
court  Is  not  called  to  it,  and  he  Is  not 
asked  to  make  any  ruling  thereon,  It  will 
afford  no  ground  for  a  new  trial. 

6.  One  ground  of  the  motion  for  a  new 
trial  assigned  as  error  thefoUowingcbarge 
ol  the  court :  "  If,  however,  you  choose  to 
give  the  statement  force,  then  you  must 
consider  the  degree  of  force  you  will  give 
it ;  and  the  law,  In  Its  tenderness,  goes  so 
far  as  to  place  it  within  the 'province  of 
the  Jury  to  allow  tbem  to  give  It  force.  If 
they  chovse,  to  tbeextent  ol  believing  It  in 
preferencetotbeswom  testimony.  Butthe 
statement  should  have  no  greater  force 
than  evidence.  It  Is  to  be  measured  as 
the  law  measures  testimony.  Evidence 
introduced  by  the  state  against  tbe  de- 
fendant is  intended  to  be  inculpating; 
that  is.it  is  meant  to  tend  in  the  dlrectlun 
of  guilt.  The  statement  of  the  defendant, 
to  bave  any  effect,  should  be  upon  tbe 
other  side.  It  should  be  exculpatory  npon 
legal  grounds. "  This  Is  an  extract  from  a 
lengthy  charge  by  tbe  court  concerning 
the  defendant's  statement.  So  much  of  It 
as  precedes  the  words:  "But  the  state- 
ment should  have  no  greater  force  than 
evidence.  It  is  to  be  measured  as  tbe  law 
measures  testimony. " — Is  uudoubtedly 
correct;  and,  as  no  particular  portion  pt 
it  is  alibied  to  be  erroneous,  tbe  exception 
taken  is  too  general,  In  accordance  witlt 
established  rules,  to  be  coiisideref].  If  it 
means  that  the  entire  charge  objected  to 
is  erroneous,  this  Is  not  sound,  because 
much  of  it  is  good  law;  and  if  complaint 
Is  intended  to  be  made  of  some  part  there- 
of tbe  same  should  be  specified.  We  are 
therefore  conitralned  to  bold  that  no  as- 
signment ol  error  is  properly  set  forth  In 
this  ground.  W^e  gather,  however,  from 
the  argument,  before  us  that  tbe  part  of 
the  charge  Intended  to  be  complained  of 
is  that  beginning  wltb  the  words  last 
above  quoted,  and  extending  to  the  end,^ 
Suppose,  then,  tbls  exception  had  been 
property  taken,  would  It  have  been  suffi- 
cient to  require  a  new  trial?  The  motion 
alleges  that  the  charge  Is  erroneous  be< 
caiise  It  Is  dubious  and  misluadlng,  because 
It  dfeprU'ed  the  statement  of  the  potential- 
ity given  It  by  law.  and  t>ecauBelt  amounts 
to  saying  tbe  statement  cannot  avail 
defendant  where  not  In  conflict  with  the 
evidence.  We  do  not  think  these  objec- 
tion are  well  taken.  As  to  the  first,  It 
may  he  true  that  the  charge  was  dubious, 
but  we  do  not  think  it  n>l8led  the  jury  as 
to  their  right  to  believe  the  statement. 
We  have  endeavored  earnestly  to  ascer- 
tain what  the  court  did  mean  by  some  of 
the  expressions  used.  By  ttae  words: 
"But  the  statement  should  have  no  great- 
er force  than  evidence.  It  is  to  be  meas^ 
ured  as  the  law  measureH  testimony,"— it 
is  obvious  that  tbe  court  referred  to  the 
probative  value  of  tbe  statement,  and  not 
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to  the  qaestlonof  ItacrediblHty.  He  could 
not  li  a  re  meant  to  refer  to  the  latter,  be- 
eanse  he  bud  Just  told  the  Jury  they  could 
believe  the  statement  In  preference  to  the 
evidence,  and  emphaslced  this  assertion 
by  saying  the  law  in  Its  tenderDess  al- 
lowed this  mnch  welcht  to  be  given  to  a 
prisoner's  statement.  In  other  words, 
we  think  the  Idea  conveyed  by  the  court's 
language  was  this:  "A  fact  established 
by  a  statement  is  to  have  no  greater 
ralne  than  a  fact  established  by  evidence; 
that  is,  a  fact  proved  to  the  satisfaction 
iif  the  Jury  is  simply  a  fact  for  whatever  It 
Is  worth,  and  should  have  no  more  force 
and  effect  because  it  is  made  to  appear  by 
the  prisoner's  statement  than  the  same 
fact  would  have  If  sworn  to  by  n  credible 
witness."  Ttierels  a  manlfestdlffercncebe- 
tween  tbe  question:  Shall  the  jury  believe 
a  thing  asserted  by  the  prisoner  to  be  the 
truth?  and  the  qaestlon:  Assuming  the 
thing  asserted  to  be  true,  what  elTect  has 
It  lu  determining  what  conrluolun  In  the 
case  shall  be  reached  ?  This  Is  the  distinc* 
don  we  think  tbe  court  intended,  and  we 
are  sustained  la  placing  this  construction 
upon  the  court's  language,  because  he  im- 
mediately proceeded,  in  effect,  to  Instruct 
the  jury  that,  to  be  available  to  defend* 
ant,  the  statement  must  be  exculpatory 
In  Its  effect.  By  this  he  nndoubtedly 
meant  to  say  that,  no  matter  how  true 
and  credible  a  etatenient  might  be,  the 
facts  contained  in  it  must  be  pertinent  to 
the  Issue,  and  must  set  ap  a  legal  defense 
In  order  to  be  of  practical  benefit  to  the 
accused.  Taking  the  entire  charge  to- 
gether, we  repeat  we  are  satisfied  that  the 
jury  were  not  misled  as  to  tbe  legal  effect 
which  they  might  give  to  tbe  statement, 
and  that  they  fully  understood  It  to  be 
tbeir  right  and  privilege, If  they  saw  prop- 
er, to  believe  the  stt:tement  in  preference 
to  tbe  sworn  testimony.  It  is  quite  evi- 
dent that  they  did  not  believe  the  state- 
ment at  all.  If  they  bad,  th^  would 
andonbtedly  have  exercised  the  power 
given  them  by  law  of  saving  the  defend- 
ant from  tbe  penalty  of  death  by  recom- 
mending Imprisunnient  forllfe.  Thestate- 
ii>ent  is  improbable,  inconsistent  with  the 
«worn  testimony  of  disinterested  wit- 
nesses, and  made  by  the  defendont  under 
tbe  strung  temptation  to  say  anything  he 
could  which  might  save  him  from  death  or 
a  term  in  the  penitentiary.  Taken  in  the 
beet  possible  view.  It  would  make  him  un- 
questionably guilty  of  voluntary  man- 
slaughter, and, as  we  have  already  shown, 
the  Jury  had  m  t  diHposltlon  to  convict  him 
of  that  offense.  It  Is  quite  plain,  from  a 
careful  examination  of  tbe  entire  record, 
that  they  believed  him  guilty  of  murder, 
and  that  they  rejected  his  statement  alto- 
gether, although  they  must  have  under- 
fltoud  they  had  the  right  to  believe  It  if 
they  saw  proper.  In  this  connection  we 
will  state  that  it  would  be  a  mnch  wiser 
and  safer  practice  for  our  brethren  on  tbe 
circuit  t)encli  lu  charging  concerning  state- 
ments made  by  dt4en(iants  to  confine 
themselves  to  the  language  of  the  statute 
upon  this  subject,  and  not  indnlge  In  ex- 
tended comments  upon  the  effect  to  be 
given  to  such  statements.  Tbis  course  on 
their  part  will  relieve  them  and  this  court 


of  much  em barrassmentand difficulty ar!s< 
Ing  from  a  contrary  practice. 

Theevldence  discloses  thatan  atrodoua, 
unprovoked,  and  deliberate  murder  vras 
committed  by  the  delendanC.  The  verdict 
finding  him  guilty  and  Imposlngupon  him 
the  penalty  of  death.  In  our  opinion,  ren- 
ders exact  and  substantial  jUHtice.  After 
a  thorough,  careful,  and  anxious  examina- 
tion of  tbe  entire  record  we  are  fully  con- 
vinced that  the  Judgment  of  the  court  be- 
low should  stand.  It  is  well  known  that 
juries  are  reluctant  to  take  away  by  their 
verdicts  tbe  lives  of  tlielr  fello  w-crea  tnrea ; 
and  when  good  men.  In  the  faithful  and 
conscientious  dlschanr^  of  a  paiufnl  duty, 
enforce  and  vindicate  the  law.  as  the  Jury 
in  this  case  undoubtedly  did,  we  do  not 
feel  auttaoriced  to  discourage  them,  and 
others  who  may  try  such  cases  in  thef  uture, 
by  setting  aside  a  verdict  which  Is  mani- 
festly right.  Judgment  affirmed. 


JORNBON  T.  BrADBTBEET  CO. 

(Supreme  Court  of  Oeorota.    March  8S,  1B91.) 

AOTIOIt  VOB  IiDBI.— DUTB  ov  Pi^HTirr— Abatb- 
MSITT. 

Under  aeetloa  996T  of  the  Code,  aa  amsnd- 
ed  br  the  act  of  1889,  (Acts  1889,  p.  78,)  an  aeUOB 
icae  libel,  peodliur  at  the  time  the  act  passed,  doa» 
not  abate  upon  the  death  of  the  plaintiil. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta ;  Van 
Eppb,  Judge. 

T.  C.  Mayson,  J.  T.  Olenn,  Arnold  &  Ar- 
nold, and  T.  P.  Westmoreland,  for  plain- 
tiff in  error.  N.  J.  &  T.  A.  Hammond  and 
Candler  A  TAonisoo,  for  defendant  in  error. 

Lumpkin,  J.  The  question  presented  for 
our  determination  In  this  case  Is  whether 
or  not  an  action  for  libel,  brought  before 
the  passage  of  the  act  recited  In  the  head- 
note,  and  pending  when  tbe  act  was 
passed.  Is  abated  by  tbe  death  of  the 
plaintiff.  It  appears  that  Johnson  died 
September  1,  l8iK),  which  was,  of  course, 
after  the  passage  of  tbe  act.  It  does  not 
appear  from  the  particular  record  now  be- 
fore us  on  tbe  present  hearing  of  this  case 
whether  or  not  the  suit  was  brought  be- 
fore the  passage  of  the  act  referred  to.  but 
we  learn  from  statements  of  counsel  that 
such  is  the  fact.  BesidM,  this  same  cane 
came  to  this  conrt  in  the  life-time  of  John* 
son,  the  intestate  of  the  plaintiff  in  error. 
See  Jobnson  r.  Bradstreet  Co..  81  Ga.  425, 
7  S.  K.  Rep.  867.  Tbe  record  there  shows 
the  case  was  brought  before  tbe  passage 
of  the  act.  It  will  thus  be  seen  that  tbe 
case  was  pending  when  the  act  passed, 
and  that  Johnson  died  thereafter.  We 
have  considered  and  determined  the  case 
with  reference  to  these  facts.  The  act  un- 
doubtedly applies  to  cases  brought  after  Its 
passage,  and  no  reason  appears,  or  was 
suggested  to  us  In  tbe  argument,  why  it 
should  not  apply  to  pending  suits.  Tbe 
language  of  the  act  Is  sufficiently  compre- 
hensive to  include  pending  actions,  and  wo 
hold  that  it  does.  No  position  to  tbe  con- 
trary was  either  taken  or  insisted  upon 
by  counsel  for  tbedetendant  iu  error.  The 
only  contention  presented  by  tbe  discus- 
sion of  the  case  was  whether  or  not  the 
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sectlou  as  amended  applied  to  actions  for 
HM.  It  is  naquestlunably  true  that,  be- 
fore the  eeetioD  was  amended,  such  an  ac- 
tion would  not  have  survived  the  death  of 
the  platntltT.  The  amending  act  provides 
tJiat  Du  action  "for  homicide,  Injury  to 
perBon,  or  Injury  to  property  sliall  abate 
by  death."  If  the  words  "Injury  to  person" 
are  to  be  restricted  to  mere  bodily  or  phys- 
ical Injarles.  an  action  for  libel  would  be 
abated  by  the  death  ot  the  plalntltf,  but  If 
these  words  are  held  to  extend  to  all  la- 
Jnrles  to  person,  then  such  action  would 
not  be  so  abated.  In  our  opinion  these 
words  are  used  In  a  technical  legal  sense, 
and  Bboald  be  constrned  aeeordlngly. 
Some  light  Is  thrown  upon  the  qnestlun 
at  Issae  by  reference  to  the  posttlon  which 
the  amended  section  occupies  In  the  CoAb. 
Title  8,  pt.  2»of  the  Code  treats  of  "torts,  or 
InJorleB  to  persons  or  property."  Chapter 
2  of  that  article  deals  with  "Injuries  to  the 
pereou."  Thlschapter Isdlrlded  lototbree 
articles.  The  first  treats  of  "physical  In- 
Jnries. "  the  second  of  "Injuries  to  reputa- 
tion," and  the  third  of"  other  Injuries  to 
the  person."  According  to  this  clasalflca- 
tion  It  win  be  seen  that  Injuries  to  reputa- 
tion are  included  In  the  chapter  dealing 
generally  with  Injuries  to  the  person. 
The  article  relathig  to  physical  Injuries 
treats  only  of  Injuries  to  the  body;  that 
relating  to  reputation  Includes  and  defines 
libleand  slander:  and  the  remaining  arti- 
cle of  that  chapter  deals  with  still  other 
personal  Injuries,  snch  aR  false  Iniprisnn- 
ment,  mallclons  arrest,  and  injuries  to 
health.  All  of  the  foregoing  injuries,  as 
has  been  shown,  are  classed  under  the  gen- 
eral subdivision  covering  Injuries  to  the 
piTson.  It  is  more  than  probable  that  the 
legislature,  in  making  this  new  law  a  part 
of  the  Code,  Intended  Chat  It  should  har- 
nionlie  with  its  surroundings;  and  In 
amending  this  section  it  was  doubtless 
their  deliberate  purpose  that  the  words 
used  In  the  amending  act  should  be  con- 
strned and  understood  with  reference  to 
the  existing  arrangement  and  classifica- 
tion of  the  law  ot  torts.  In  which  this  new 
law  found  Its  place.  If,  however,  the 
meaning  ot  the  words  "Injury  to  person" 
cannot  be  determined  by  the  position  of 
the  amended  section  In  the  Code,  It  may 
be  arrived  at  by  reference  to  the  common 
law.  At  eommon  law  absolute  personal 
rights  weredivlded  Inte  rwrsonal  security, 
personal  liberty,  and  private  property. 
The  right  of  personal  security  was  subdi- 
vided into  protectUm  to  life,  limb,  body, 
health,  and  reputation.  8  Bl.  Comm.  119. 
If  the  right  to  personal  security  includes 
reputation,  then  reputation  Is  a  part  of 
the  person,  and  an  Injury  to  the  reputa- 
tloo  Is  an  Injury  to  the  person.  Under  the 
bead  of**8ecurlty  In  person,"  Cooley  In- 
elodes  the  right  to  life,  Immunity  from  at- 
tacks and  injuries,  and  to  reputation, 
Cooley,  Torte,  ('id  Ed.)  23,  24.  See,  also, 
I'ol.  Torts,  *7.  Bouvier  classes  among  ab- 
solote  Injuries  to  the  person,  batteries.  In- 
juries to  health,  slander,  libel,  and  mall- 
eions  proeecDtiott.  1  Bouv.  Law  Diet.  (6th 
Ed.)  6S6.  "Person"  is  a  broad  term,  and 
l^ally  Includes,  not  only  the  physical 
body  and  members,  but  also  every  bod- 
ily sense  and  personal  attribute,  among 


which  Is  the  reputation  a  man  has  ac< 
quired.  Reputation  is  a  sort  of  right  to 
enjoy  the  good  opinion  ot  others,  and  Is 
capable  of  growth  and  real  existence,  as 
an  arm  or  leg.  If  It  Is  not  to  be  classed 
as  a  personal  right,  where  does  It  belong? 
No  provision  has  been  made  for  any  mid- 
dle class  of  Injuries  between  those  to  per- 
son and  those  to  property,  and  the  great 
body  of  wrongs  arrange  themselves  under 
the  one  head  or  the  other.  Whether 
viewed  from  the  artiUclal  arrangement  of 
law-writers  or  the  stand-point  of  common 
sense,  an  injury  to  reputation  Is  an  Injury 
to  person;  and  oftentimes  an  Injury  of 
this  sort  causes  far  more  pain  and  unhap- 
plnesB,  to  say  nothing  of  actual  loss  of 
money  or  property,  than,  any  physical 
Injury  could  possibly  occasion.  As  al- 
ready suggested.  It  Is  of  great  Importance 
to  arrive.  If  possible,  at  the  Intention  of 
the  legislature  as  to  the  meaning  to  be 
given  to  the  words  "Injury  to  person." 
Wb  have  endeavored  to  show  that  the 
legislative  Intent  may.  to  some  extent,  be 
arrived  at  by  reference  to  the  place  In  the 
Code  which  the  amended  section  occupies; 
and  wehave  alsoendeavored  toshowthat 
the  common-law  meaning  of  the  words 
"Injury  to  person"  Includes  libel,  slander, 
and  the  like.  Having  reached  this  point 
In  the  discussion,  we  may  also  Invoke  an- 
other rule  for  the  construction  of  statutes, 
Tli.:  that  where  words  have  a  definite 
and  well-settled  meaning  at  common  law, 
it  is  to  be  presumed,  unless  some  good 
reason  to  the  contrary  appears,  that  this 
same  meaning  attaches  to  them  when 
used  In  a  statute.  ln.Snth.St.Coust.§  253, 
we  find  the  followinsr:  "Where  a  statute 
uses  a  word  which  is  well  known  and  has 
a  definite  sense  at  eommon  law,  or  In  the 
written  law,  without  defining  it.  it  will  be 
restricted  to  that  senue,  nnless  It  appears- 
that  It  was  not  so  Intended."  Again,  In 
§  that  iiutlior  says:  "In  all  doubtful 
matters,  and  when  the  statute  is  In  gen- 
eral terms.  It  Is  subject  to  the  principles  of 
the  common  law.  When  wordsof  definite 
signification  therein  are  used  In  such  pro- 
visions, and  there  Is  no  Intention  manifest 
that  they  are  to  be  taken  in  a  dilferent 
sense,  they  are  to  be  deemed  employed  In 
their  known  and  defined  common-law 
meaning."  The  same  rule  Is  laid  down  by 
Gndllch,  who  sayv :  "  Where  a  term  used 
In  a  statute  has  acquired  at  common  law 
a  settled  meaning,  that  Is  ordinarily  the 
technical  meaning  wlilch  Is  to  be  given  to 
It  in  construing  the  statute. "  Endl.  In- 
terp.  Bt.  9  8.  And  to  the  same  effect  see, 
also,  Id.  S  127.  The  l^slature  having 
considered  this  subject  ot  sufilcleot  Impor- 
tance to  pass  this  amending  act,  we  muHt 
presume  they  Intended  to  give  these  words 
their  legal  meaning  and  effect,  as  there  Is 
no  good  reason  to  conclude  that  they  In- 
tended to  Qse  them  in  such  a  restricted 
sense  as  would  confine  them  alone  to  bod- 
ily or  physical  injuries. 

After  considerable  labor  and  research, 
we  have  been  unable  to  find  many  authori- 
ties outside  of  this  state  bearing  directly 
upon  the  question  tinder  discussion.  A 
Texas  case  seems,  at  first  glance,  to  hold 
contrary  to  the  doctrine  we  have  herein 
asserted.  In  the  case  of  Engelkiiue  t. 
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Von  Waniul.  26  Tex.  469,  It  was  held  tbat 
au  act  which  gave  to  Jnutlces*  courU  cog- 
niiauce  "over  all  salts  for  torts,  treepusa, 
andother  iojurltw  tu  persuD  or  property," 
wlinre  the  amount  nought  to  be  recuverc-d 
did  not  exceed  f  100,  did  nut  include  ac- 
tions for  slander.  VVHtcuLKK,  C.  J.,  re- 
marks that,  while  "libel  and  slander,  ac- 
cording to  Blackstone  and  other  ele- 
mentary writers,  are  Infractions  of  the 
right  of  personal  secuilty,  and  are  treated 
by  them  under  the  general  deDomination 
of  Injuries  affecting  tlie  rights  of  perHons," 
and  are,  "as  nnderstood  by  the  legal  pro- 
fession, injuries  to  tne  person,"  yet  It  was 
not  Co  be  supposed  the  legislature  Intend- 
ed by  the  lanicuage  used  to  give  to  Jus- 
tices of 'the  peace  Jurisdiction  over  sncn 
actions,  because  it  would  be  the  exercise 
of  a  novel,  difficult,  and  very  iDconvenlent 
Jurisdiction  for  them,  such  as,  It  was  not 
to  be  conceived,  the  legislature  had  in  con- 
templation In  framing  the  statute.  This 
decision,  therefore,  seems  to  be  based 
mainly  upon  the  Idea  that  It  was  Improb- 
able the  legislature  of  Texas  Intended  to 
confer  upon  juatlceB*  courts  Jurisdiction  of 
tills  kind ;  but  it  will  be  obFerved  the 
court  recognized  the  rule  that  libel  and 
slander  may,  In  a  technical  sense,  be  re- 
garded as  injuries  to  tbe  person.  The 
case  of  Ward  v.  Blackwood,  41  Ark.  295, 
holds  contrary  to  the  conclusion  we  have 
reached  in  this  case.  Construing  a  stat- 
ute containing  the  words  "for  wrongs 
done  to  tbe  person  or  property  of  anoth- 
er,"  they  were  held  to  relate  only  to  bod- 
ily Injuries  ur  damages  of  a  physical 
character,  and  not  to  extend  to  torts 
affecting  tbe  feelings  or  reputation.  The 
case  last  mentioned  cites  Hmlth  v.  Sher- 
man, 4  Cash.  40S,  Nettletou  v.  Dlnebart, 
6  Cash.  &48.  and  Norton  v.  Sewall.  106 
.Mass.  145,  and  an  examination  ol  them 
shows  tbat  they  are  In  point.  Notwith- 
standing these  decisions,  and  others  on 
the  same  line  which  mlgbt  be  found,  we 
adhere  to  our  own  conclusion,  and  are 
fortified,  we  think,  in  so  doing  by  what 
has  already  been  said   concerning  the 

{)lace  which  tbe  amended  section  occupies 
tt  our  Code.  Aside  from  this,  the  follow- 
ing anthoritles  seem  tu  sustain  our  Judg- 
ment in  the  ca^e  before  us :  In  the  case  of 
Cregiu  V.  Railroad  Co..  75  N.  Y.  192,  con- 
struing the  meaning  of  tbe  words  "ac* 
tlons  on  the  case  for  Injuries  to  the  person 
of  tbe  plaintiff,"  found  In  a  New  York 
statute,  the  court  held  that  these  wordH 
Included  actions  for  slander,  libel,  assault 
and  battery,  and  false  impiiaonment.  and 
tbat  cases  of  this  kind  were  to  be  treated 
as  actions  for  injuries  done  to  tbe  person 
of  tbe  plaintiff.  Under  section  2157  of  the 
Code  of  Alabama,  actions  for  Injuries  to 
the  person  or  reputation  are  abated  by 
the  death  of  a  party.  Construing  this 
section,  in  the  case  of  Garrison  v.  Burden, 
40  Ala.  518,  tt  was  held  that  an  action  to 
recover  damages  for  the  seduction  of  the 
plaintiff's  wife  was  an  action  for  Injuries 
to  the  person,  and  therefore,  under  the 
section  cited,  abated  by  tbe  death  of  the 
defendant.  Judge.  J.,  says:  "Is  adultery 
or  criminal  conversation  with  the  wife, 
in  legal  contemplation,  an  Injury  to  tbe 
person  ol  the  husband  ?  Blackstone  and 


Chltty  both  declare  tbat  it 
And  upon  this  point  we  are  not  aware 
there  Is  any  conflict  of  authority."  This 
case,  in  effect,  rules  tbat  Injuries  to  the  per- 
son are  nut  confined  tu  physical  Injuries.  In 
tbe  case  of  Delamater  v  Bussell,  4  How. 
Pr.2S4,lt  was  held  thutan action lurcriml- 
nal  conversation  with  tbe  pialutJS'a  wife 
was  an  action  for  injury  to  the  person 
of  tlieplalntitf.  Parkeu,  J..Bays:  "Rfghts 
of  persons  are  divided  into  absolute  and 
relative.  Criminal  conversation  is  classed 
under  actions  tor  injuries  to  the  latter. 
This  cIassiHcatlt>u  is  related  by  all  oar  ele- 
mentary writers. "  While  the  question 
here  decided  is  certainly  not  free  from 
doubt,  but  is  one  upou  which  plaublble 
argamenta  can  be  made  on  both  sides,  we 
think,  in  view  of  the  foregoing  reasons 
and  the  advancing  policy  of  our  law 
that  good  causes  of  action  should  not 
be  abated  by  the  death  of  a  party,  tlm 
right  to  proceefl  with  this  case  survived 
to  the  deceased  plaintiff's  representative, 
and  we  therefore  feel  constrained  to  ee- 
verse  tbe  Judgment  of  the  court  below. 
Jadgmeat  reversed. 


CiTT  OF  Atlanta  t.  Fibst  Prrsbttkbian 
Gbubch. 

(Supreme  Court  of  Qwrnia.  Feb.  97,  180L) 

HuNICIFALIuPROTEMEXTS-  A88E88MKNT8 — EXKUP' 

TiOH  or  Chcboh  Pbopbrtt. 
A  local  BtatutB  which  ooofers  Dpon  the 
muQlcipal  government  power  and  aothorit}^  to 
assess  one-third  of  the  ooat  of  grading,  paving, 
macadamizing,  and  otherwise  improving  the  road- 
way or  street  proper,  on  real  estate  abutting  on 
each  side  of  the  street  Improved,  subjects  alike 
all  real  estate  owned  by  Individuals  or  private 
corporations,  without  respect  to  the  purpose  or 
nae  for  whtoh  the  property  ia  held  or  to  wfaicil  it 
is  devoted.  Churcbea  are  not  exempt;  and,  after 
paying  such  assessment,  the  religious  oorporatiim 
to  which  a  church  belongs  cansot  recover  back 
the  money  so  paid  into  the  city  treasury.  Trus- 
tees, etc,  v.  City  of  Atlanta,  76  Oa.  181,  over- 
rulfti. 

(Syllabua  by  the  Court.) 

Error  from  superior  conrt,  Ftdton  coun- 
ty: M.  J.  Clahkb,  Judge. 

J.  B.  Uoodwia,  J.  T.  Pendleton,  and  J. 
A.  Anderson,  for  plaintiff  in  error.  Hoke 
&  Burton  Smith,  for  defendant  in  error. 

Blbcki.kv,  C.  J.  This  was  an  action  by 
the  church,  a  body  corporate  and  politic, 
against  the  city,  brought  in  February, 
1887.  to  recover  the  sum  of  f616.87,  the 
amount  paid  by  the  plalntlO  totbedefend- 
ant  In  January,  1885.  in  satisfaction  of  a  tt. 
fiL.  which  the  city  had  Issued  against,  and 
caused  to  be  levied  npon.the  church  build- 
ing and  the  premises  on  which  the  same 
was  situate,  said  premises  fronting  and 
abutting  on  Marietta  street.  The  0.  f&. 
was  issued  for  the  pro  rata  share  of  these 
premises  of  tbe  cost  Incurred  In  the  year 
1883  by  the  city  In  paring  with  Belgian 
blocks  tbe  road-way  or  street  proper  on 
which  the  premises  abutted.  The  pay- 
ment was  made  under  protest,  and  to  pre- 
vent a  sale  of  tbe  property  In  pursaanceof 
the  levy.  The  street  was  paved  by  vir- 
tue of  the  act  of  Septeml>er  8, 1881,  amend- 
ing tbe  charter  of  tbe  city,  and  the  provls- 
ioni»  ctf  the  act  were  fuUy  complied  wltb. 
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The  clinreh  balldlng  was  used  only  for 
cliorch  purposes  and  religions  worship. 
At  tbn  trial  the  facts  were  agreed  upon, 
and  reduced  to  writing,  and,  by  consent 
of  partiea,  the  only  question  raised  was 
stated  thus:  "Is  property  occupied  hy  a 
chnreh,  and  used  for  church  purposef)  only, 
and  religious  worship,  liable  for  street  lui- 
provement  under  the  said  net  of  JS81?*' 
The  court  Instructed  th«  Jury  to  find  for 
the  plaintiff;  and  after  verdict  the  defend- 
ant mured  for  a  new  trial  because  oferror 
In  this  hiHtructlon,  and  because  the  ver- 
dict was  contrary  to  law  and  to  evidence. 
The  motion  was  overruled. 

The  act  in  quetitlon  (Acts1S80-S1,p.  S58,) 
was  construed  by  n  majority  of  thiti  court 
as  then  constituted.  In  Trustees,  etc.  v. 
Oty  of  Atlanta,  7ri  Ga.  181;  and  that  de- 
cision was  afterwards  hdd  by  a  full  bench 
to  be  eonclnstve  upon  the  parties  in  that 
case,  the  same  case  having  again  come 
up  for  review.  The  principle  olren  a4/odl- 
cata  made  the  latter  ruling  a  necessary 
corfillary  to  the  former,  whether  the  flrat 
in  order  was  correct  or  Incorrect.  But 
as  the  present  case,  although  It  involves 
the  same  qaeetlou  touching  the  right  con- 
struction of  the  act  of  1881.  Is  a  new  case, 
and  between  dllferrait  parties,  or  with  one 
of  the  parties  dltfarent,  the  duty  of  con- 
fltruing  the  act  de  uoro  cannot  be  de- 
c-lined by  the  present  bench,  save  upon  the 
^onnd  that  the  former  conntruction  is 
satisfactory,  or.  If  not,  that  It  should  be 
arqaiesced  in  becaase  of  some  mischief  or 
public  inconvenience  lilcely  to  result  from 
adoptingand  promulgating  a  different  con- 
struction after  the  first  bus  stood  nndls- 
turbed  for  a  period  of  nearly  five  yeara. 
The  rale  of  stAre  decbsls  Is  a  wholesome 
one,  bnt  should  not  be  used  to  sanctity 
and  perx^ctuate  error  In  so  short  aterm  as 
five  years,  without  very  welglity  reasons 
in  behalf  of  pnbllc  policy.  At  thelast  term 
of  this  eoart,  we  recognized  the  rule  in 
Scott  V.  Stewart,  84  Ga.  772, 11  S.  E.  Rep. 
SV7,  as  a  right  rule  of  decision  where  many 
iransactlons  of  the  public  at  large,  based 
on  an  exposition  of  the  law  declared  10  or 
11.  years  ago,  would  probably  bedlsturbed 
or  vitiated  by  expounding  the  law  differ- 
ently DOW.  We  deprecate  and  distrust 
rasta  iDDOvatlon  as  much  as  the  most  con- 
aerratlve  magistrates  ought;  but  It  has 
never  been  the  doctrine  of  any  court  of  last 
resort  that  the  law  Is  to  be  a  refuge  and 
safe  asylumforall  the  errors  that  creep  In- 
to it.  Indeed,  the  mind,  private  or  Official, 
whicli  closes  down  upon  all  the  errors  it 
eii]bra(»s.  refusing  to  eject  them  when  ex- 
posed, is  DO  longer  fit  for  the  pursuit  of 
troth.  Courts,  like  Individuals,  bat  with 
more  caution  and  deliberation,  must  some- 
times reconsider  what  lias  been  already 
earefully  considered,  and  rectify  their  own 
mlritabes.  If  this  Is  to  be  done  In  any 
case,  it  would  seem  to  be  a  case  like  the 
present,  wliere  a  chapge  of  decision  would 
uproot  DO  transaction  founded  on  the  pr^ 
or  derision,  aad  where  the  effect  In  the 
particular  controversy  at  the  bar  would 
be  simply  to  leave  the  parties  where  they 
had  placed  themselves  by  doing  aright 
what  one  ol  them  now  seeks  to  have  nn- 
4lone.  If  in  very  truth,  according  to  the 
real  law  of  the  matter,  the  cbnrcb  corpo- 


ration paid  to  the  city  a  debt  which  It 
Justly  owed,  and  for  which  It  was  legally 
liable,  it  c<)nld  not  recover  back  the  money 
consistently  with  Christian  morality,  were 
there  no  other  obstacle  to  withdrawing 
the  cash  from  the  city  treasury.  Nordoee 
the  corporation  desire  so  to  do,  for  it  has 
united  with  tlie  city  In  formulating  thus 
tlie  question  to  be  decided :  "  Is  property 
occupied  by  a  church,  and  used  for  church 
purposes  only,  and  religions  worship,  lia- 
ble for  street  Improvement  under  the  said 
act  of  1881?"  We  could  not  answer  tr a ly 
according  to  our  Judicial  convictions  by 
citing  and  following  the  case  in  76  Ga.,  for 
we  think  that  case  misconstrues  the  act. 
and  unduly  restricts  Its  application. 

The  act,  afterconferring  power  to  grade, 
pave,  macadamise,  and  otherwise  improve 
the  streets.  Invests  the  mayor  and  general 
council  with  "power  and  authority  to  as- 
sess one-third  of  the  cost  of  grading,  pav- 
ing, macadamizing,  *  •  and  other- 
wise improving  the  road-way  or  street 
proper,  on  the  real  estate  abutting  ou 
each  side  of  the  street  Improved :  pro- 
vided, that  before  auy  street,  or  portion 
of  a  street,  shall  be  so  Improved,  the  per- 
sons owning  real  estate  which  has  at  least 
one-third  of  the  fronting  on  the  street,  or 
portion  of  a  street,  the  improvement  of 
which  Is  desired,  shall.  In  writing,  request 
the  commissioners  of  streets  and  sewers 
to  make  such  Improvements,  and  said 
commissioners  shall  have  approved  the 
same,  and  shall  forward  the  same,  with 
their  approval,  to  the  mayor  and  general 
connei],  with  a  statement  of  the  character 
of  the  Improvement  proposed  to  be  made, 
and  an  estimate  of  the  cost  of  the  same, 
and  said  mayor  and  general  council  shall 
by  ordinance  direct  the  said  work  to  be 
done."  Acts  1880-81, pp.  359.  360.  The  act 
proceeds  to  confer  power  to  adopt  by  or- 
dinance a  system  of  equalising  ascitsih 
ments,  and  prorating  the  cost  "on  tbe 
real  estate  according  to  Its  frontage  on 
the  street,  or  portion  of  a  street,  so  im- 
proved." It  declares  "that  the  amount 
of  assessment  on  each  piece  of  real  es- 
tate shall  be  a  lien  on  said  real  estate 
from  the  date  of  the  passage  of  the  ordi- 
nance providing  for  the  work  and  making 
tbe  assessment;"  and  It  gives  the  mayor 
and  general  council  "authority  to  enforce 
the  collection  of  tbe  amount  of  any  assess- 
ment so  made  for  work  •  •  *  upon 
streets  •  •  •  by  executions  to  be  Is- 
sued by  the  clerk  of  council  against  the 
real  estate  so  assessed,  and  against  the 
owner  thereof,  at  the  date  of  the  ordi- 
nance making  the  assessment,  which  exe- 
cution may  be  levied  by  the  marshal  ol 
said  city  on  such  real  estate:  and  alter 
advertisement  and  other  proceedings,  ail 
in  cases  of  sales  for  city  taxes,  the  same 
may  he  sold  at  public  outcry  to  the  high- 
est bidder,  and  such  sale  shall  vest  an  ab- 
solute title  Id  the  purchaser:  provided, 
that  the  defendant  shall  have  a  right  to 
file  an  aflSdavft'  to  contest  the  amonnt 
due,  etc.  Id.  p.  360,  It  only  requires  that 
language  shall  be  taken  in  Its  ordinary 
signification,  in  conformity  to  the  rule  of 
construction  laid  down  In  section  4  nf  the 
Code,  for  us  to  be  able  to  hold,  not  as  a 
conjecture,  but  with  absolute  certainty. 
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that  tbe  termB,  "real  estate  abutting  on 
eacb  side  of  the  street  Improved,  "include 
all  lands  so  abutting,  no  matter  to  whom 
they  belong,  nor  how  tbe  buildings  upon 
them  may  be  occupied  or  used.  Church 
property,  therefore,  Is  manifestly  within 
Che  letter  of  the  act,  and  as  clearly  within 
It  as  any  other  property  whatsoever. 
The  grant  of  power  to  assess  It  Is  no  less 
express  than  Is  the  grant  of  power  to  as- 
sess any  other.  Tbe  act  neither  makes 
nor  hints  at  any  discrimination,  but  uses 
words  which  embrace  all  real  estate  as 
appropriately  and  completely  as  they  em- 
brace any  part  of  the  same.  It  would  he 
as  consistent  with  the  letter  of  the  statute 
to  deny  that  It  comprehends  any  real  es- 
tate at  all  as  to  deny  that  It  comprehends 
all  that  abuts  on  the  street.  This  Is  tbe 
plain  truth ;  and  yet  the  opinion  of  the 
court  In  76  Ga.  187,  188.  launches  the  argu- 
ment by  referring  to  tbe  rule  that  no  cor- 
poration can  exercise  any  power  not  ex- 
predsiy  conferred  ur  necessarily  implied ; 
and  after  observing  that  places  of  religious 
worship,  etc.,  are  not  brought  directly  by 
name  within  the  provlMlons  of  the  act, 
adds :  "  A  nd  we  do  not  think  they  can  be 
brought  within  It  by  construction  or  nec- 
essary Implication,  unless  It  is  madeto  ap- 
pear that  the  propsrty  so  exempted  from 
taxation  Is  nsed  for  purposes  of 'pxirate 
or  corporate  profit  or  Income.'*^  This 
seems  to  be  the  fundamental  error  of  tbe 
opinion.  It  treats  the  city  as  Invoking 
Implication,  whereas  tbe  city  points  to  un 
express  grant,  and  the  church  Invokes  Im- 
plication to  limit  the  words  of  the  grant. 
True,  church  property  Is  not  brought  In 
by  its  special  name,. nor  Is  any  other;  the 
name  applied  to  all  alike  being  **  real  es- 
tate abutting  on  each  side  of  the  street 
Improved."  The  property  now  In  ques- 
tion, though  belonging  to  a  religious  cor- 
poration, and  used  exclusively  lor  worship 
and  church  purposes.  Is  "real  estate,"  and 
It  abuts  on  Arietta  street,— the  street  im- 
proved. The  true  and  only  problem  Is 
whether  It  can  be  taken  out  of  the  act  by 
Implication,  not  whether  it  can  bebmught 
In.  The  legislature,  by  not  excepting  any 
real  estate  whatever,  has  put  It  In;  and  no 
consistent  and  unforced  construction  of 
the  act  can  be  arrived  at  without  setting 
out  from  this  standpoint.  To  deny  tbe 
natural  Import  of  tbe  words  of  a  statute, 
and  thus  exclude  from  them  sometbing 
that  they  evidently  comprehend,  and  then 
to  argue  that  this  same  thing  cannot  be 
brought  In  by  Implication,  is  to  expel  the 
occupant,  und  then  keep  him  out  because 
he  was  never  in.  If  the  words,  "the  real 
estate  abutting  on  each  side  of  the  street 
improved, "  are  not  definite  and  free  Irom 
all  manner  of  ambiguity,  no  words  can 
be.  And  yet,  clear  and  deQnlte  as  they 
are,  we  can  be  morally  certain  that  they 
comprehend  more  than  the  legislature  In- 
tended they  should ;  for  they  cover,  by 
their  letter,  public  as  well  as  private  prop- 
erty, and  aubjeitt  the  whole  alike  to  as- 
sessment, lien,  levy,  and  sale.  That  the 
public  property  of  the  United  States,  the 
state,  the  county,  or  the  city  was  intend- 
ed to  be  dealt  with  thus  Is  so  Improbable 
that  we  can  hare  no  hesitation  In  holding 
that  an  Implied  exception  as  to  all  public 
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property  can  and  should  be  oigrafted  up- 
on the  act  by  construction.  And  Just  here 
the  real  question  In  its  ultimate  form 
emerges :  Can  a  like  exception  in  fa  vor  of 
church  property— which  all  will  agree  Is 
not  public,  but  strictly  private,  property 
—be  recognized,  and  the  words  of  tbe  stat 
nte  still  further  narrowed  by  construction 
BO  as  to  exclude  It  also?   No  answer  to 
this  question  Is  afforded  by  citing  the 
chiuse  of  the  constitution  which  anthor- 
ises  the  general  assembly  to  exemptchnrch 
property  as  well  as  public  property  from 
taxation,  and  citing  with  It  tbe  act  of 
1878,  (Code,  §  798,)  by  which  the  power 
was  exercised  throughout  Its  whole  ex- 
tent, and  thereby,  for  the  time  being,  ex- 
hausted.  This  court  has  ruled  In  Uayden 
v.  Atlanta,  70   Ga.  817.— a   case  which 
arose  out  of  the  Identical  statute  we  are 
now  construing,— that  the  taxation  to 
which  that  power  relates  Is  taxation  for 
revenue,  and  not  local  asseasments  for  the 
improvemeut  of  streets,  which  latter  are  ' 
In  the  nature  of  an  interchange  of  equiva- 
lents between  the  public  and  the  owners 
of  property  locally  benefited  by  the  Im- 
provement.  By  general  and  now  almost 
unanimous  concurrence  throughout  the  ' 
Jurlsprudenceol  the  American  states,  there 
is  an  essential  ditfereuce  between  the  two 
species  of  taxation;  and   many  rales,  ' 
whether  constitutional  or   atatutury,  I 
which  govern  th3  former  are  without  ap-  ' 
plication  to  the  latter.  See.  brides  the 
citations  In  Hayden  v.  Atlanta,  supra, 
aty  of  Birmingham  v.  Klein,  89  Ala.  461,  7  < 
South.  Rep.  386;  Speer  v.  Athens.  86  Ga. 
49.  11  8.  E.  Rpp.  802  ;  2  Dill.  Man.  Corp. 
(4th  Ed.)  IS  777.  778.  j 
Consistency  requires  that  when  tbe  con-  ! 
stltutlon  has  been  ruled,  as  In  Hayden  t. 
Atlanta,  not  to  apply  to  local  assess-  j 
ments.  Its  provisions  on  the  snbjert  of 
taxation  should  not  be  treated  as  author- 
ity, direct  or  Indirect,  for  holding  proper- 
ty of  any  kind  exempt  from  such  aearse 
ments.  Ifltsapplles  no  rule  for  levying  i 
assessments,  and  declares  no  exemption  i 
from  their  imposition,  what  control  can  it 
possibly  have  wh(*n  a  statute  on  the  snb-  \ 
Ject  ot  assessments  Is  under  construction  T  I 
To  appeal  to  it  In  tbe  discussion  Is  elthsr  ! 
to  recede  from  the  doctrine  that  It  Is  silent  ! 
on  assessments,  or  to  invoke  what  It  says 
on  one  subject  to  limit  whatthe  legislature 
has  expressly  said  when  treating  of  anoth- 
er. Surely,  the  mere  grouping  of  churcb 
property  with  public  property, first  byxtae 
constitution,  and  then  by  tbe  statute.  In 
dealing  with  taxation  proper.  Is  no  snffi- 
clen  t  reason  for  concl  udlng  that  tbe  legiala- 
ture  Intended  that  theysbouldstandupoa 
the  samefooting  In  the  law  of  local  assess- 
ments, where  no  such  Intention  has  bera 
anywhere  declared.  The  argammt  tbat 
because  the  legislature,  under  express  au- 
thority granted  to  it  by  the  constltntton, 
has  expressly  exempted  church  property 
from  taxation,  therefore  It  has  impliedly 
exempted  itfrom  local  assessment, la  man- 
Uestly  fallaclou*!.   The  uonstltntion  itsdl  | 
exempts  nothing,  not  even  public  proper^ 
ty ;  It  only  gives  authority  to  the  general  i 
assembly  to  make  certain  exemptions. 
Without  some  expresH  promulgation  of 
tbe  lefflslative  will,  no  private  property 
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whatever  could  clatm  exemption  from  gen- 
eral taxation.  How  can  a  eyetem  of  ex- 
pren  exemption  from  such  taxation  be  a 
legitimate  premise  from  which  to  conclude 
that  the  leKlslatnre  Intends  a  system  of 
Implied  exemption  as  to  certain  private 
property  to  ran  throajch  its  enactments 
on  the  sabject  of  local  aeaeHsmenta?  Har- 
Insr  once  made  the  distinction  between  the 
two  species  of  taxation,  and  profesBlnj? 
still  to  adhere  to  it»  we  onicht  to  accept 
ItH  coaaequencea.  In  no  other  way  can 
conalatenry  be  maintained;  and  nothing 
Inconsistent  Is  law.  for  the  law  Is  never 
in  conflict  with  Itself,  nor  one  part  with 
another  part. 

It  may  be  said,  however,  that  the  opin- 
ion we  are  revluwlna:  does  not  cite  the 
constitution,  nnd  the  statute  under  it  ex- 
empting church  property  from  taxation, 
BM  authority  direct,  or  Indirect,  but  only 
as  evlndns  on  the  part  of  the  state  a 
friendly  spirit  and  disposition  towards  re- 
IlKlons  institutions  and  instrumentalities. 
For  this  purpose  we  concede  the  citation 
would  be  Intimate.  The  constitution 
defines  very  explicitly  the  fiscal  relation 
whicb  the  state  Is  to  bear  to  religion.  It 
declaree.  on  the  one  hand,  (Code,  fi  6006:) 
"No  money  shall  ever  betakrafrom  the 
public  treasury,  directly  or  indirectly,  in 
aid  of  any  church,  sect,  or  denomination 
of  religionists,  or  of  any  sectarian  Institu- 
tion.*' This  Battles  it  that  the  state  Hhall 
pay  Dothiog  to  the  church.  It  declares, 
on  the  other  hand,  (Id.SS  5181,  5183,  5184:) 
"All  taxation  shall  be  anltorm  upon  the 
same  class  of  nubjects,  and  aet  valorem  on 
ail  property  subject  to  be  taxed  within  the 
territorial  limits  of  the  authority  levying 
the  tax,  and  shall  be  levied  and  collected 
ouder  general  laws.  •  •  •  The  general 
assembly  may,  by  law,  exempt  from  tax- 
ation all  publlr  property :  places  of  relig- 
ious worship  or  burial;  all  Institutions  of 
purely  pablle  charity;  all  hulUUngs  erect- 
ed for  and  nsed  as  a  college,  incorporated 
academy,  nr  other  seminary  of  learning; 
tbe  real  and  personal  estate  of  any  public 
library,  and  that  of  any  other  literary  as- 
sociation, used  by  or  connected  with  such 
library:  all  books  and  philosophical  ap- 
paratns:  and  all  paintings  and  statuary 
of  any  company  or  association  kept  in  u 
public  ball,  and  not  held  as  merchandise, 
or  fur  purposes  of  sale  or  gain :  provided, 
the  property  so  exempted  be  not  used  for 
purposes  of  private  or  corporate  profit  or 
Income.  •  •  •  AlllHweexeniptlngprop- 
erty  frtim  taxation,  other  than  the  prop- 
erly herein  enumerated,  shall  be  void." 
This  settles  it  tha  t  the  church,  like  other 
proprietors,  shall  pay  taxes  upon  Its 
whole  property,  unless  the  legislature 
sbatl  tblnk  proper  to  exempt  its  places  of 
religions  worship,  etc.,  not  used  for  pur- 
poses of  private  or  corporate  profit  or  In- 
come. All  property  of  the  church  not  em- 
braced in  this  power  of  exemption  stands, 
with  reference  to  the  state,  upon  exactly 
tbe  same  footing  as  if  It  belonged  to  indi- 
viduals, and  bad  no  connection  with  relig- 
ions uses  whatever.  With  respect  to  It, 
there  can  be  no  exemption  from  general 
taxation  expressly  granted;  much  less 
any  resulting  from  Implication  only.  And 
tbe  Mheme  of  the  constitution  evidently  is 
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to  have  no  Implied  exemptions  at  all;  cer* 
tainly  none  other  than  of  public  property. 
It  may  be  that  were  the  legislature  to  lay 
a  tax  for  the  benefit  of  the  state  upon  all 
property,  without  having  declared  any 
exemptUm  whatever,  tbe  statute  might  be 
construed  as  Impliedly  excepting  public 
property;  but  no  court,  we  apprehend* 
would  feel  warranted  In  extending  the  Im- 
plication to  church  property.  Thus  the 
matter  stands  with  reference  to  tbe  spe- 
cies of  taxation  with  which  the  constitu- 
tion deals,  to-wlt,  taxation  for  revenue. 
The  policy  of  the  state,  as  indicated  by 
tb3  constitution.  Is  to  make  no  dtacrimi- 
untlon  in  favor  of  property  devoted  to  re- 
ligious purposes  save  by  express  statute. 
While  the  legislature  Is  empowered  to  ex- 
tend favor  to  such  property.  It  Is  expected 
to  do  so.  If  at  all,  by  express  provision. 
And  such  is  now  our  whole  statutory 
scheme  with  referencetochurcliesand  rellg* 
ion.  The  policy  Is  to  favor  them,— favor 
them  highly,— but  to  leave  no  favor  what- 
ever to  Implication.  This  is  shown  by  the 
opinion  we  are  reviewing.  Itcorrectly  re- 
fers to  a  great  number  of  topics  In  respect 
to  which  favors  hn  ve  be^n  granted.bu  t  they 
have  all  been  expressly  granted.  In  tbe 
whole  range  of  onr  state  l^lslation  since 
the  adoption  of  the  Code,  we  know  of  no 
Instance  In  which  the  lei^lature  has  been 
understood  to  Intend  any  favor  or  privi- 
lege In  behalf  of  the  church  which  It  has 
failed  to  set  down  and  specify  in  express 
terms.  Taklns  the  Code  and  all  our  stat- 
uteM  together,  we  have  a  comprehensive 
and  specific  enumeration  of  particulars. 
In  respect  to  which  religion  and  those  en- 
gaged In  its  ministrations  are  preferred  or 
favored.  But  surely  this  !s  no  warrant 
for  a  court  to  add  to  these  favors  by  con- 
struction or  Implication.  On  the  con- 
trary, as  the  legislature  has  expressed  so 
much,  the  Inference  ought  to  be  that  Its  ex- 
pressions are  co-extenslve  w*th  Its  w*ll 
and  Intention. 

Glancing  now  at  the  current  of  authori- 
ty let  us  see  how  the  stream  runs.  In 
People  T.  McCreery,  84  Cal.  456,  the  su- 
preme court  of  that  state  say:  "The 
meaning  of  taxation  muBtbekeptin  view; 
and  that  Is,  a  charge  levied  by  the  sov- 
ereign power  upon  the  property  of  its  sub- 
ject. It  is  not  a  charge  upon  its  own 
property,  nor  upon  property  over  whlcb 
it  has  no  dominion.  This  excludes  the 
property  of  tbe  state,  whether  lands,  rev- 
enue, or  other  property,  and  the  property 
of  the  United  States."  Accordingly,  It 
was  held  in  Doyle  v.  Austin,  47  Cal.  358, 
that  a  statute  providing  for  the  opening 
of  a  street,  and  fur  the  payment  of  the  ex- 
penses by  assessment  upon  the  lands  bene- 
fited, was  not  vitiated  by  an  express  ex- 
ception from  liability  in  making  the  as- 
sessment of  lands  belonging  to  the  United 
States,  the  state  of  California,  and  the 
city,  respectively,  although  It  appeai-ed  by 
the  report  of  the  asuessors  that  these 
lands  would  be  benefited  to  the  extent  of 
9800,000.  That  property  belonging  to  the 
public,  and  held  for  public  uses.  Ih  exempt 
from  taxation  when  nut  expressly  sub- 
jected thereto.  Is  held  In  the  following 
cases:  City  of  Rochester  v.  Town  of 
Rush,  8U  N.  Y.  802:  Directors  of  Toor  T. 
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School  DIrectore,  42  Pa.  St.  21 ;  Oty  of 
Loulaville  v.  Com.,  1  Duv.  295.  The^same 
rule  prevailB  as  to  aBsesstuenta  for  local 
Improvements  of  a  public  nature.  Inliab- 
ItantB  of  Worceuter  Co.  v.  Mayor,  etc.,  of 
Worceeter,  116  Mass.  193;  County  CommiH- 
stoners  t.  Board,  ete.,  of  Maryland  Hos- 
pital. 62  Md.  127;  State  r.  nty  of  Hart- 
forU,  8  Amer.  &  Eng.  Corp.  Ca8.610.  the  ed- 
itor citinK  49  Conn.  69,  which  is  a  mlsclta- 
tlon.  In  MlHBourl,  it  would  seem,  an  ex- 
emption is  not  implied  In  favor  of  all  pub- 
lic property.  St.  Louis  Public  Schools  v. 
St.  Louts,  26  Mo.  468.  And  in  Illinois,  un- 
der the  constitution  of  1S70,  sucb  exemp- 
tions are  not  implied.  Adams  Co.  v. 
Qulucy,  (HI.)  22  N.  E.  Rep.  624.  In  New 
York,  certain  words  contained  In  a  city 
charter  were  construed  to  subject  proper- 
ty of  tbe  state  to  assessment  for  the  im- 
provement of  a  street.  Hassan  v.  City  of 
Hochester,  67  N.  Y.  528.  In  Texas,  (Bar- 
ris  Co.  V.  Boyd.  7  S.  W.  Rep.  713.)  an  ex- 
«mptlon  in  the  constitution  protectlngthe 
property  of  counties,  cities,  and  towns, 
held  only  for  public  purposes,  from  forced 
sale  and  from  taxation,  was  ruled  to  ex- 
tend to  an  asseanmunt  against  a  court- 
house for  tbe  Improvement  of  a  street.  It 
is  manifest,  however,  that  this  decision 
could  have  been  rested  upon  the  s^neral 
principle  announced  by  the  courts  of  Mus- 
sncbusetts.  Maryland, and  Connecticut,  to 
the  effect  that  pnltlic  property  Is  not  In • 
eluded  In  statutes  for  local  assessments 
unless  specially  named.  Implied  excep- 
tions in  favor  of  public  property  also  pre- 
vail over  general  words  in  a  statute  found- 
ed on  the  exercise  of  the  power  of  eminent 
domain.  Mayor,  etc.,  of  Atlanta  v.  Central 
R.,  etc.,  Co..  m  Oa.  120;  St.  Louis,  etc,  R. 
*)o.  r.  Trnstees.  43  111.  SOS.  We  thus  see 
that  to  engraft  an  exception  upon  the 
amended  charter  of  Atlanta  in  favor  of 
public  property  has  tbe  sanction  of  au- 
thority. Cut  no  such  rule  prevails,  so  far 
as  we  know  or  have  been  able  to  ascer- 
tain, in  favor  of  private  property  used  fur 
religious  purposes.  In  the  following  cases, 
cburches,  although  not  ezpressly  named 
In  asseesment  statutes,  were  held  to  be 
subject  to  assessment  for  local  improve- 
ments.notwithstanding  they  were  exempt 
by  express  taw  from  general  taxation: 
In  re  Mayor,  etc.,  of  New  York,  11  Johns. 
77;  (and  see  Harlem  P.  Church  v.  Mayor,  5 
Hun,  442;)  In  re  Second  Ave.  M.  E.  Church, 
«6  N.  Y.  395;  People  v.  Mayor,  etc.,  2  Uun. 
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433;  Northern  Liberties  v.  St.  John's 
Church,  13  Pa.  St.  J04;  Lefevre  v.  Mayor, 
etc.,  2  Mich.  586;  City  of  Ottawa  v.  Trus- 
tees of  Free  Church,  20  111.  423;  Broadway 
B.  Church  v.  McAtee,  9  Bush,  SOH;  Lock- 
wood  V.  C^ty  of  St.  Loula,  24  Mo.  20.  And 
see  First  P.  Church  r.  Ft.  Wayne,  88  Ind. 
888;  Society  v.  City  of  Prortclence,  6  R.  L 
235.  The  like  rule  has  been  applied  to 
cemeteries.  Mayor,  etc.,  v.  Oreen  Mt. 
Cemetery.  7  Md.  517;  Buffalo  City  Ceme- 
tery y.  Buffalo,  46  N.  Y.  506;  Lima  v. 
Cemetery  Asa'n,  42  Ohio  St.  128.  And  to 
hospitals,  asylums,  and  other  charitable 
Institutions.  Sheeban  r.  Hospital.  50  Mo. 
153;  City  of  Lafayette  v.  Orphan  Asylum. 
4  La.  Ann  1 ;  Society  v.  Boston.  116  Mam. 
181.  And  see  aty  of  Chicago  v.  Baptist 
Theological  Union.  115  111.  245.  3  N.  E. 
Rep.  ^;  In  re  St.  Johns's  Asylum,  69  N. 
Y.  353.  Also,  to  institutions  of  learning, 
etc.    In  re  College  Street,  8  R.  I.  474. 

If  express  words  are  requisite  to  exempt 
private  property  from  general  taxation, 
there  Is  no  reason  why  like  words  are  not 
equally  necessary  to  exempt  It  from  as* 
sessments.  Lima  r.  Cemetery  Ass'n,  su- 
pra. Instances  of  such  express  exemp- 
tion are  furnished  by  State  v.  Mayor, 
etc.,  36  N.  J.  Law.  478;  State  v.  City 
of  St.  Paul.  36  Minn.  52U,  32  N.  W.  Rep. 
781.  But  In  City  of  Chicago  T.  Baptist 
Theological  Union,  115  III.  246.  2  N.  E.  Rep. 
254.  it  was  held  that  even  an  express  ex- 
emption from  assessment  could  not  be 
granted  under  the  constitution  of  Illinois, 
because  violative  of  the  principle  of  equal- 
ity. Inasmuch  as  the  constitution  of 
Georgia  neither  expressly  nor  by  Implica- 
tion lays  down  any  principle  whatever 
touching  local  assessments,  being  entirfr- 
ly  silent  on  the  subject,  there  would  seem 
to  be  no  defect  of  power  in  the  legislature 
to  spare  churches  from  such  assesements 
at  pleasure.  We  rule,  not  that  the  legis- 
lature might  not  have  granted  the  exemp- 
tion now  contended  for.had  it  been  eodia- 
posed.  but  that  it  baa  not  done  so.  Tbe 
question  of  legal  discrimination  In  favor 
of  church  property  over  secular  property. 
In  the  matter  of  bearing  bnrtlens.  Is  one  ol 
public  policy;  and  It  Is  for  the  legislature, 
not  the  courts,  to  mould  that  policy  and 
proclaim  It.  Tbe  services  ol  religion  to 
the  state  are  of  untold  value;  but  it  is  the 
glory  of  religion  In  this  country  that  It 
serves  as  a  volunteer,  without  money  and 
withoat  price.  Judgment  rerersed. 
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Brantut  r.  State. 
(AqimNe  Court  of  ffeoryla.  April  90, 1891. ) 

AaUULT  WITH  InTKWT  TO  KlIX  —  IKSTRUCTIOKB — 

SBLT-Danxsi— CosBBOTioiT  or  Vsrdiot. 

1.  Ob  m  trial  for  asualt  with  intent  to  mur- 
dw  b7  sbootiog,  TrhBre  neither  the  erldenoe  nor 
the  prisoner's  statement  supports  a  theory  that 
the  defendant  shot  under  tne  fears  of  a  reason- 
able man  that  a  felony  or  other  like  injury  uras 
about  to  be  committed  on  Um,  a  diarge  cwncem- 
in^  sach  fears  was  properly  omitted;  nor  was  tt 
error,  in  such  a  case,  to  charge  that  there  must 
hare  been  a  necesst^  for  the  shooting  by  the  de- 
fendant at  tlie  ttme  be  fired,  to  render  the  shoot- 
inr  jnstlflable. 

8.  It  was  not  error  to  charge  the  Jury  that 
they  should  not  beoontroUcd.  In  making  up  their 
verdiut,  by  any  fear  as  to  what  the  punishment 
might  be,  but  that  they  were  sworn  to  find  ac- 
coraingto  the  evidence. 

S.  The  infliction  of  a  penalty  not  antfaraized 
by  law  is  no  gronnd  for  a  new  final. 

4.  Wben  the  jury  return  a  Terdiet  wbitdi  is 
not  in  the  ^per  form,  it  Is  not  error  for  tbe 
court  to  allow  tbem  to  put  it  in  the  proper  funs, 
or,  at  their  requnt,  to  nave  the  solicitor  general 
do  so  for  them;  theynnanlmously  stating  that  the 
rardict  as  foimnlated  by  him  is  their  real  find- 
ing. 

ISyllabua  by  the  Court) 

Error  from  Buperior  eonrt,  Doaglas 
coonty ;  B.  H.  Clakk,  Judge. 

TboB.  W,  iMtbaai,  lor  plalntlR  In  error. 
Jobu  S.  Candler,  8ol.  Om.,  tor  the  Utate. 

1.UMFSI.V.  J.   Duke,  tbe  prosectitor.  and 
Brantiey*  the  defendiint,  bad  a  quarrel  in 
tbe  forenoun  aboat  a  do2,  wblcli  resulted 
in  nothing  serious.    That  ulRbt,  while 
Brantley  was  in  a  store  In  the  town  of 
DouglasvUle,  havlog  with  him  a  shotgun 
with  which  he  had  been  hunting  in  the 
aftOTnoou,  Duke  appeared  uu  the  scene, 
and  fired  at  him  with  a  pistol,  inflicting  a 
severe   woond.     Braiitley  immediately 
returned  tbe  Are  with  his  gun.   By  reason 
of  the  firing  of  the  gun  the  light  in  the 
store  was  extinguished,  and  both  parties 
diBoppeared  froqi  the  store  In  the  dark, 
and  went  down  the  street.   A  very  >)hort 
time  thereafter  Duke  was  shot  by  Brant- 
ley In  an  adjacent  alley  running  out  from 
this  street.   Tbe  erldencn  does  not  show 
clearly  the  circumstances  under  which 
Duke  was  shot  In  tbe  alley.  That  for  tbe 
state  tended  to  show  that  Duke  was  flee- 
ing from  Brantley,  bad  fallen  oversome 
barrela  or  boxes,  and  was  shot  while  in 
this  position.   According  to  the  prisoner's 
statement,  Duke  went  into  the  alley  for 
tbe  purpose  of  waylaying  blui,  sliot  at 
bini  as  lie  came  up,  and  he  Immediately 
retaniei]  the  fire  In  selt-detense.   It  seems 
dear  from  tbe  testimony  that  in  the  shoot- 
ing which  occurred  at  the  store  Brantley 
was   without  fault,  and  Duke  was  to 
blame.    If  Brantley  was  guilty  of  any 
offense  at  all.  It  was  because  his  shooting 
Duke  In  the  alley  was  unlawful.  He  either 
shot  aHeelng  and  helpleas  adversary  wlth- 
oat   necessity,  which  would,  of  course, 
bave  been  unlawful,  or  be  shot  In  self-de- 
fense,  which  would  have  been  lustiSable. 
Tfie  theory  of  self-defense  was  supported 
by  the  prisoner's  statement  alone.  Tbe 
Jary  evidently  disregarded  this  statement, 
and   Found  the  defendant  guilty  of  shoot- 
Ingr  at  another  on  the  strengtb  of  the  evi- 
dence above  mentioned. 
T.138.E.na8— 17 


1.  From  the  foregoing  recital  it  will  ap- 
pear that  nether  tbe  evidence  nor  the 
prisoner's  statement  put  tn  Issue  tbe  ques- 
tion whether  or  not  tbe  defendant  shot 
Duke  while  In  the  alley  under  tbe  fear  that 
Duke  was  about  to  shoot  or  otherwise  as- 
sault him.  If  the  shooting  by  Brantley  In 
the  alley  was  lustiflable  at  all, It  was  upon 
the  doctrine  of  actual  self-defense.  The 
prlsonerdoes  notcontend  in  his  statement 
that  he  shot  because  be  was  afraid  Duke 
was  about  to  attack  him,  but  alleges  that 
Duke  actually  did  fire  at  bim,  and  that, 
under  tbe  Immediate  and  pressing  danger, 
he  shot  to  save  bis  life,  or  to  prevent  the 
perpetration  upon  him  of  an  injury 
amounting  to  a  felony.  Tbe  court,  in  his 
charge  to  the  Jury,  gave  tbe  defendant 
the  full  benefit  of  the  theory  preseuted  by 
his  own  statement,  and,  in  view  of  the 
evidence  and  this  statement,  did  not  err 
in  omitting  to  charge  the  law  concerning 
reasonablefears;  and  It  follows,  of  course, 
that  it  was  proper  for  tbe  court  to  charge 
that,  in  order  to  Justify  the  defendant, 
there  mast  bare  been  a  necessity  for  him 
to  shoot  at  the  time  he  actaally  fired. 

2.  While  under  the  Code  the  Jury  have 
tbe  right  In  all  criminal  cases  to  recom- 
mend the  prisoner  to  tbe  mercy  of  the 
court,  and  It  is  the  duty  of  the  court  to 
pay  proper  respect  to  such  recommenda- 
tion, still,  the  question  of  what  the  punish- 
ment may  be  ooght  never  to  affect  the  Jury 
in  deciding  the  naked  question  whether 
the  defendant  is  guilty  or  not  guilty  of  the 
charge  made  against  him.  If  they  respect 
their  oaths,  they  most  follow  the  evidence, 
giving  such  weight  to  the  prisoner's  state- 
ment also  as  they  see  proper,  and  in  every 
case  fairly  and  honestly  determine  whether 
or  nottbe  guilt  of  the  accused  has  been  es- 
tablished beyond  a  reasonable  doubt.  In 
discharging  this  duty  they  cannot  be  aid- 
ed, and  shuuld  not  t)e  influenced,  by  any 
consideration  as  to  what  punishment  will 
be  Inflicted  by  the  court.  When  they  de- 
termine that  the  prisoner  is  guilty  tliey 
may  recommend  mercy,  and  the  law  says 
the  court  should  respect  such  a  recom- 
mendation; but  what  punishment  will  be 
Inflicted  can  In  no  sense  aid  the  jury  in  de- 
termining the  gulltorlnufKeneeof  thepris- 
oner. 

3.  The  punishment  provided  byourCodo 
for  the  oO'ense  of  shooting  at  another 
shall  be  by  fine,  imprisonment  in  the  com- 
mon Jail,  or  both,  or  by  confinement  In  the 
peniteutlary.  The  court  In  this  caae  sen- 
tenced the  defendant  to  pay  a  fine  of  f 250, 
or,  in  default  thereof,  that  he  be  confined 
in  Ihe  penitentiary  for  IS  months.  One  of 
the  groundH  of  tbe  motion  for  a  new  trial 
assigns  this  sentence  as  error,  but  the  sen- 
tence Itself  was  not  directly  excepted  to 
In  the  bill  of  exceptions.  Thequefltion  not 
being  properly  before  us,  we  do  not  de- 
cide whether  this  penalty  was  Illegal  or 
not;  but  granting,  for  the  sake  of  the  ar- 
gument,that  it  was  so,  it  certainly  affords 
no  ground  for  a  new  trial.  If  tbe  trial 
was  in  all  respects  regular,  and  tbe  ver- 
dict right,  It  would  never  do  to  set  It 
anide  and  order  a  new  hearing  of  the 
whole  caite  simply  because  tbe  court  in- 
flicted a  penalty  which  he  had  no  authori- 
ty of  law  to  impose.   If  the  sentence  was 
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unlawful,  the  deroDdant  should  have  di- 
rectly excepted  to  It,  nnd  brought  the 
question  tu  this  court  for  nview ;  or,  it 
may  be,  he  could  relieve  hlmeelf  from  such 
unlawful  sentence  by  wilt  of  btibeutieur- 

4,  It  Ib  perfectly  clear  from  the  record  In 
this  CEKe  that  thejury  meant  and  Intended 
to  find  the  defendant  guilty  of  the  offence 
of  shooting  at  another,  not  In  his  own  de- 
fense. They  made  two  or  three  efforts  to 
express  their  finding  In  writing,  but  uued 
language  wblnb,  In  the  opinion  of  the 
court  tailed  to  do  so  with  sufficient  ac- 
curacy. It  was  certainly  not  error,  there- 
fore, for  the  court  to  require  them  to  put 
the  rerdlct  In  such  form  as  to  make  Its 
meaning  entirely  clear  and  free  from  ob- 
jection, or  to  allow  the  solicitor  general,  at 
the  request  .iif  the  jury,  to  frame  their 
verdict  fur  them.  Neither  the  Judge  nor 
the  Boltcitor  general  made  the  verdict. 
The  jury  stated  repeatedly  and  nnmintak- 
ably  what  they  desired  to  find  ;  and  after 
the  finding  wau  put  la  proper  shaue  they 
ratified  and  approved  uf  it,  and  then, 
upon  being  polled,  each  and  every  mem- 
ber of  the  jury  answered  that  such  was 
his  verdict.  Of  course  no  court  should 
ever  Inthnnte  to  a  jury  what  their  verdict 
Hhould  be;  but  when  they a^ree  upon  one, 
and  all  present  know  exactly  what  they 
menu  to  find,  it  is  mere  trifling  to  say 
that  the  judjce  [ntiy  not  aid  them  in  ex- 
pressing their  hndlng  in  legal  phraseology. 

Judgment  affirmed. 


Stkwabt  v.  Johnston^ 

(Supreme  Court  qf  Oeorgia.  March  80,  1891.) 
Reobitbr's  Bokd— Liability  of  Sdbbtibs. 
An  order  of  oourt,  passed  at  the  instance 
of  ODO  of  the  parties  to  a  case  in  which  a  receiver 
has  been  apTMinted,  requiring  the  receiver  to 
give  a  new  bond  in  the  eame  amount,  and  condi- 
tioned as  bis  existing  bond,  will  sot  operate, 
after  the  new  bond  has  been  given,  to  discharge 
the  surety  on  the  old  bond  from  liability  for  fut- 
ure defaults  of  the  receiver,  but  hewilt  continue 
liable  for  defaults,  past  and  future,  as  though 
no  additional  bond  had  bean  required  or  given; 
there  being  nothing  in  the  order  orin  the  uttesd- 
ant  circumstances  to  iudicate  that  the  second 
bond  was  intended  as  a  substitute  for,  rather 
than  as  supplemental  to,  the  first. 
(Syllaims  by  Uis  Court.) 

Error  from  superior  court,  Fulton  coun- 
ty: Marshall  J.  Clarkb,  Judge. 

H,  L.  Culbertson  and  T.  P.  Wcstmore- 
land,UtT  plaintiff  In  error.  Broyles  A  Sod, 
for  defendant  in  error. 

Bi.KCKi.RT,  C.  J.  In  a  suit  between  A. 
and  B.  as  partners,  C.  was  apn(iiutcd  a  re- 
ceiver of  the  partnership  assets.  D.  was 
the  surety  upon  l.'s  bond.  This  was  the 
first  bond  given  by  tbs  receiver,  and  bore 
date  November  2ft,  18>t4.  Afterwards,  up- 
on motion  of  B..  the  court  required  the  re- 
ceiver to  give  a  new  bond,  the  order  bein<; 
lit  these  terms:  "Itls  further  ordered  that 
the  receiver  do  give  a  new  bond  In  the 
same  amount  and  conditioned  as  the  for- 
mer one,  said  new  bund  to  be  filed  in  the 
clerk's  ofllce  by  1:!  o'clock,  May  8,1886." 


A  bond  was  filed,  purporting  to  be  ex- 
ecuted by  the  receiver  as  principal  and  E. 
as  surety,  and  the  clerk  approved  the 
same.  This  bond  bore  date  May  12,  ISSti. 
Afterwards  the  receiver  left  the  state,  and 
F.  was  appointed  receiver  in  his  stead. 
An  action  in  the  nature  of  a  bill  In  equity 
was  brought  by  F.,  the  second  receiver, 
upon  both  of  his  predecessors'  bondH.  la 
defense  to  this  action,  D.,  the  surety  on  the 
first  bond,  contended  that  the  order  re- 
quiring the  new  bond  and  the  clerk's  ap- 
proval of  that  bond  relieved  him  from  all 
liability  except  for  any  waste  or  miscon- 
duct of  his  principal  which  occnri'cd  pre- 
viously to  the  filing  of  the  second  bond. 
The  court  ruled  that  the  first  bond  cov- 
ered the  whole  default  of  the  receiver, 
whether  occurring  before  or  after  the  sec- 
ond was  given.  There  was  no  applica- 
tion or  request  by  the  surety  to  bo  ills- 
charged  when  or  before  the  second  bond 
was  required ;  and,  even  it  there  had  been, 
the  general  rule  Is  that  the  court  will  not 
grant  such  a  request  coming  from  a  surety 
upon  a  receiver's  bond  unless  for  special 
cause  shown.  2  Daniell.  Ch.  1766;  Kerr. 
Rec.  251:  High,  Bee.  §  127.  The  order  for 
a  new  bond  contained  no  reference  to 
any  purpose  on  the  part  of  the  court  to 
discharge  the  surety  on  the  first  bond,  or 
to  terminate  his  liability,  or  to  limit  it  in 
any  way  whatever.  There  are  no  words 
Indicating  that  the  new  bond  was  to  be 
substituted  for  the  old,  or  that  it  was  to 
stand  instead  th'-reof.  Tbe  second  bond 
was  i-equired,  not  at  the  Instance  of  the 
surety  on  the  first,  but  at  the  instaoce  of 
one  of  the  parties  to  the  pending  cause. 
So  far  as  appears.  It  was  Intended  as  a 
mere  strengthening  of  the  security  afford- 
ed by  t lie  first  bond.  It  was  cumulative 
i>r  additional,  rather  than  substitutional. 
Both  upon  principle  and  the  authority  of 
analogous  cases,  we  think  no  discharge 
took  place.  3  Anier.  &  Eng.  Edc.  Law.46Q/; 
Muriree,  Off.  Bonds,  §  2i1 ;  Brandt,  Sur.  § 
461.  In  the  absenceof  afflrmatlveevldence 
to  that  effect. there  can  be  nopresumptlon 
that  the  parties  to  the  litigation  or  their 
interests  would  be  benefited  by  discharg- 
ing the  surety  on  an  existing  bond  merely 
because  a  new  bond  was  required  and 
given.  And  that  tbe  application  for  a 
new  bond  was  made  by  one  of  the  parties 
carries  with  it  no  Implication  that  he  or 
the  court  desired  the  old  bond  not  to  t>e 
fully  operative  after  the  new  should  tx* 
given  the  same  as  before.  Havingdecided 
that  by  tbe  terms  of  the  order  requiring 
the  new  bond  the  latter  was  to  becomaln- 
tlve  security  only,  It  Is  unnecessary  to 
consider  what  effect  forgery  of  the  surety's 
name  upon  the  new  bond  would  have  had 
if  the  terms  of  theorder  had  been  different. 
Nor  is  it  material  to  notice  that  the  tirder 
was  not  In  fact  complied  with  In  respect 
to  the  time  within  which  the  new  bund 
was  to  be  filed,  it  would  be  difficult  to 
hold  that  the  clerii  had  any  authority  to 
accept  It  after  the  time  for  filing  appoint- 
ed by  the  order  had  expired,  if  tbe  effect  of 
acceptance  would  be  to  arrest  tbe  contin- 
uouB  operation  of  tbe  prior  bond.  Judg- 
ment affirmed. 
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MooHR  et  al.  t.  Hill  et  aJ. 
(Supreme  Court  of  Oeorgta.  Maroh  80,  18B1.) 
Appbai~&ble  Judqmbkts — GuunsHxBiiT. 
A  Judgment  allowiDK  gamiabees  to  file 
their  answer  after  default  for  not  answering  is 
not  final,  bat  leaves  the  earnisbment  still  pend- 
ing.  The  same  is  true  of  a  failure  or  refusal  of 
the  conrttosustainamotionby  the  plaiotttr  todls- 
mlss  a  written  statement  filed  by  the  garnishees 
setting  forth  grouods  of  attack  on  the  affidavit, 
bond,  and  summonB  of  garnishment.  Complaints 
like  these  l>eing  matters  for  exception  pendente 
lite  only,  a  writ  of  error  based  on  them  alone, 
and  not  assigning  error  upon  any  Judgment  or 
decision  final  in  its  nature,  will  not  be  enter- 
tadneo.   Code,  S  «asO. 
iSyUabui  by  the  Court) 

Error  from  aitperlor  court,  Fulton  coqd- 
ty ;  M.  J.  Clarke,  Judge. 

Rosser  &  Carter,  for  plaintiffs  in  error. 
Henry  JAcksoa,  for  defeudante  In  error. 

Blboclrt.  C.  J.  "No  caase  shall  be  car- 
tied  to  the  BapreoiA  court  upon  any  bill  of 
exceptions  bo  long  as  tbe  same  Is  pending 
in  tlie  court  below,  unless  the  decision  or 
Jadgnient  complained  of,  if  It  bad  been  ren* 
dered  as  claimed  by  the  platutin  in  error, 
would  have  been  a  final  diaposltlon  uf  the 
caoso.   Bat  at  any  stage  of  the  cause 
either  party  may  file  his  exceptions  to  any 
dociBion.  eenteuce,  or  decree  of  tbe  supe- 
rlur  coart,  and,  if  the  same  is  certified  and 
allowed,  it  shall  be  entered  of  record  in 
the  cause ;  and  should  tbe  case,  at  its  final 
termination,  be  carried,  by  writ  of  error, 
to  the  supreme  court  by  cither  party,  er- 
ror may  be  asBlgned  upon  such  bills  of  ex- 
ception, and  a  reversal  and  new  trial  may 
be  allowed  thereon  when  It  Is  manifest 
that  Bocb  erroneouB  decision  of  the  court 
has  or  may  have  affected  the  final  result  of 
the  case.''  Code,  $4260.  The  garnishment 
Ifi  BtUl  pending  in  the  court  below,  and  the 
main  Judgment  excepted  to  Is  one  ren- 
dered on  the  20th  of  November.  18fH),  which 
reads  tbua:  "On  motion  of  tbe  counsel  of 
the  ^arnlBhees  that  the  within  answer  be 
now  filed,  and  after  hearing  and  consider- 
in)?  tbe  evidence  submitted  In  connection 
with  said  motion,  it  la  ordered  that  the 
sanne  be  allowed."  Had  leave  to  file  the 
answer  been  denied  instead  of  granted, 
the  denial  would  baTeleftthegarulahment 
■till  pending.   Sofaras appears, uo  ad}udl- 
cal^on  final  In  its  nature  has  been  made 
In  the  case.   Haygood  v.  Banklng&T.  Co., 
90  Oa.  291.   The  garnishees  have  not  been 
discharged,  nor  was  it  too  la  te  to  traverse 
their  answer  when' this  writ  of  error  was 
soed  out,  the  term  of  the  court  at  which 
the  answer  was  filed  being  then  unexpired. 
The  plaintttfa  resisted  tbe  filing  of  the  an- 
swer becans^  it  came  too  late,  but  the 
court,  on  the  cause  shown,  was  of  opinion 
that  it  did  not  come  too  late,  and  permit- 
ted It  to  be  filed.   This  did  not  ipso  fkcto 
terminate  the  garnishment  proceeding, 
but  "waH  subject-matter  for  exception  pea- 
deote  lite  only.  The  bill  of  exceptions  con- 
tains another  exception  and  assignment 
of  error.   It  says:  "The  court  also  erred 
In  not  dismissing  the  grounds  Nos.  1,  2,  8, 
and  4,  Bbown  by  garnishees,  why  judg- 
ment should  not  be  rendered  against  tbem, 
and  In  not  holding  that  they  presented 
matten  ct  no  concern  to  tbe  gamlsbees; 


and  to  this  tbe  plaintiffs  except."  Thf^ 
facts  on  whicb  tbis  exception  Is  based 
are  as  follows;  The  garnishees  had  filed 
a  w  ri  tten  statemen  t  em  bracing  f  u  u  r 
gronndBon  which  they  objected  to  Judg- 
ment being  entered  up  by  the  plalntiffB 
against  them.  Irrespective  cf  any  question 
as  to  an  answer.  These  grounds  went  to 
the  sufficiency  of  the  affidavit  and  bond 
on  which  tbe  garnishment  was  sued  out, 
and  to  the  competency  of  the  notary  pub- 
lic by  whom  the  summons  of  garnishment 
was  issued.  On  the  16tb  of  November, 
counsel  for  tbe  plalutltfs  moved  to  dismiss 
each  and  all  of  these  grounds,  "bat  over 
the  objections  of  plaintiffs  tbe  court 
held  up  the  case  until  November  20, 1890, 
and  then  passed  an  order,"  etc. ;  the  order 
being  the  one  copied  above,  allowing  the 
answer  of  the  garnishees  to  be  filed.  Had 
the  court  sustained  the  motion  to  dismiss. 
Instead  of  passing  It  by  without  disposing 
of  it,— that  is,  If  the  decision  had  been  ren- 
dered as  claimed  by  the  plalntifis,— this 
would  not  have  been  a  final  disposition  of 
the  cause,  for  the  garnishment  would  have 
been  left  still  pending.  Obviously,  there- 
fore, the  refusal  of  the  court  to  pasa  upon 
or  sustain  the  motion  was  matter  for  ex- 
ception pendente  lite,  and  cannot  be  tbe 
basis  of  a  writ  of  eri'or  to  this  court  while 
tbe  cause  la  pending  below.  It  appears 
.from  the  bill  of  exceptions  that  the  plain- 
tiffs made  a  motion  to  enter  up  Judgment 
against  the  garnishees  for  want  of  an  an- 
swer, and  that  the  motion  was  not  grant- 
ed ;  but  the  refusal  or  failure  to  grant  this 
motion  is  not  excepted  to,  although  it 
could  have  been.  The  determination  of 
the  motion  in  the  way  claimed  by  the 
plaintiffs  would  have  been  a  final  disposi- 
tion of  the  cause,  and  hence  denial  ot  the 
motion  was  ground  for  a  writ  of  error. 
For  some  reason,  which  Is  not  disclosed 
in  tbe  record,  the  plaintiffs  have  acquiesced 
in  the  only  thing,  affirmative  or  negative, 
which  wonld  afford  them  a  standing  in 
this  court,  and  ha  ve  presented  for  review 
matters  proper  forexeeptlon  pendente  Ute. 
This  was  not  the  course  pursued  in  Bear* 
den  V.  Railroad  Co.. 83  6a.  605,9  8.  E.  Bep. 
603.  Writ  ot  error  dismissed. 


Tim  et  al.  v.  Fbanklin  et  al, 
Levi  v.  Saue. 
(Supreme  Coure  tff  Qeorgia.  Ibrt^  80,  189L) 

pBOPsmr  Sdbjiot  to  Oarnishubxt — Pastibs— 

Appeal. 

1,  Assets  to  which  a  debtor  bas  no  title,  legal 
or  equitable,  cannot  be  reached  by  his  creditors 
through  summons  of  garnishment.  One  who,  at 
his  own  expense,  and  in  his  own  name,  takes  out 
a  policy  of  inauranoe  on  the  goods  of  another, 
owns  the  policy.  Creditors  who  all^:e  fraud  la 
the  transaction  by  way  of  traverse  to  an  answer 
Sled  by  tlie  InsuraDce  company  to  a  sununons  of 
^n^ahmeat  most  set  forth  facts  consUtating 

2.  Where  a  poUoyctf  invarance  is  oDtstandlng 
in  the  hands  of  the  penon  to  whom  itwas  Isaaeo, 

a  garnishment  whion  seeks  an  adjudioatlon  that 
it  is,  and  was  from  the  banning,  the  property  of 
another  person,  is  not  sustainable  against  the 
company,  the  bolder  of  the  polioy  being  a  neces- 
sary party  to  such  an  adjudication.  A  sure- 
^on  the  bond  given  to  dissolve  a  garnishment  la 
mot  a  party  to  the  garnishment  suit  save  in  his 
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character  of  sosety,  and  toae  tbe  porposet  of  ibat 
relation  only, 

8.  la  the  strDdng  of  the  plaintiff's  traverse 
to  the  garnishee's  answer  such  a  judgment  or 
decision  as  may  be  brought  to  the  supreme  court 
for  review  while  the  gamlshnient  la  pending  in 
the  oooit  below! 
GSi/Uobuf  by  the  Court.) 

Error  from  city  court  of  Atlanta;  Van 
Epfb,  Jndge. 

iE.  J.  Jordan,  for  plaintlfla  In  error. 
Well  Jt  Good  wio  and  a  W.  Smith,  for  de- 
fendants In  error. 

Bleckley,  C.  J.  1.  As  a  fceneral  rule, 
credltoi-8  cannot  reach  by  garnishment 
ajiy  ai<aet9  which  the  debtor  himself  could 
not  recover  from  the  garulehee.  Bates  v. 
Forsyth,  69  6a.  865.  Here  th«  policy  of 
insurance  was  Issued  to  Cohen.  Franklin 
was  no  party  to  It.  The  original  nnder- 
takinK  of  the  company  was  to  pay  to  Cohen 
If  a  loss  Hbould  occur.  The  jiresumptlon 
Is  that  the  premiums  were  paid  by  Coben. 
The  traverse  of  the  company's  answer 
saggests  notblng  to  the  contrary.  It  al- 
leges that  the  policy  covered  goods  be- 
longing to  Franklin,  and  was  Issued  to 
Coben  to  defraud  Franklin's  creditors,  but 
does  not  disclose  who  were  the  parties  to 
the  fraud.  It  does  not  say  that  the  com- 
pany was  one  of  these,  or  that  It  had  no- 
tice of  any  fraud  as  between  Franklin  and. 
Cohen.  It  does  not  set  out  any  facts 
which  would  constitute  fraud,  and  upon 
which  the  company  could  ]uln  issueintelli- 
xeutly  and  with  a  knowledge  of  what  had 
to  be  proved  ordlsproved.  No  fraudulent 
agreement,  contract,  or  contrivance  Is  set 
out.  Nothing  Is  alleged  besides  the  own- 
ership of  the  goods  by  Franklin,  except 
the  motive  or  object  of  Issuing  the  policy 
to  Cohen.  In  legal  effect  it  would  not  be 
■a  fraud  upon  anybody  but  the  Insurance 
■company  for  Cohen  to  take  a  policy  at 
his  own  expense  upon  Frauklln's  goods, 
and  It  would  be  no  fraud  upon  the  com- 
pany for  falm  to  do  so,  unless  he  represent- 
ed the  goods  as  his  own  in  his  application 
lor  the  Insurance. 

2.  But  If  the  traverse  were  full  and  defi- 
nite enough  to  tender  an  issue  of  fraud, 
Cohen,  bt*ing  the  party  to  whom  the  Insur- 
ance company  Is  bound  by  Its  contract  In 
the  policy,  would  be  a  necessary  party  to 
any  litigation  seeking  to  entnbllsh  an  ad- 
verse Interest  In  Franklin  or  his  creditors. 
It  is  said  that  he  became  a  party  to  the 
garnishment  proceeding  by  becoming  sure- 
ty  on  the  bond  of  Franklin  dissolving  the 
garnishment.  We  think  otherwise.  His 
suretyship  did  not  connect  bim  with  the 
case  in  any  relation  but  that  of  surety,  or 
for  any  purpose  bat  to  render  him  re- 
sponsible for  the  amount  of  the  fund, 
should  It  be  recovered  as  the  property  of 
FiankUn  in  litigation  carried  on  between 
Franklin  and  bis  creditors  In  this  contest. 
A  mere  snrety  In  such  a  bond  has  no  right 
or  power  to  conduct  or  control  the  litiga- 
tion, but  must  abide  passively  by  wliat  Is 
done  by  others,  and  the  results  thereof. 
That  he  Is  not  a  party  to  the  case  in  the 
court  below  Is  monirest,  because,  if  he  were 
so,  he  would  be  a  necessary  party  to  this 
writ  of  error,  and  would  have  to  be  served 
with  tlie  bill  of  exceptions.  He  was  not 


(Ga. 

so  served.  For  as  to  recognin  blm  as  a 
party  in  the  court  below  would  involve, 
by  the  logic  of  practice  In  this  court,  that 
we  should  pronounce  a  Judgment  dlsmlw* 
ing  the  writ  of  error  for  want  of  service 
npon  him  of  the  bill  of  exceptions. 

8.  We  are  not  sure  tbat  thlscase  has  not 
been  brought  here  prematurely,  for  the 
reason  that  the  garnishment  ia  still  pend- 
ing Id  the  coart  below.  Perhaps  there  ia 
a  distinction  between  cutting  the  plaintiff 
off  In  his  appointed  ivmedles  for  prose- 
cuting the  case  and  forcing  npon  him  de- 
fensive pleadings  In  behalf  of  the  garnishee. 
That  rulings  against  the  plaintiff  la  re- 
spect to  obstructions  put  lu  bis  way  by 
the  garnishee  are  not  final  Judgments, 
and  therefore  not  causa  for  writ  of  error, 
we  have  Just  decided  in  Uoore  v.  Hill, 
ante,  259.  At  present  we  are  doubtful 
whether  the  like  reason  applies  in  its  lull 
force  where  the  plaintiff  Is  hindered  from 
having  a  Jury  trial  upon  a  traverse  which 
he  has  tendered,  and  because  of  this  doubt 
we  forbear  to  dismiss  this  writ  of  error. 

Judgment  affirmed. 


Phillips  et  ul.  v.  Collier. 
(Supreme  Court  of  QeorgUi.   March  2S,  1S91.) 

Vaoatino— Dbpault  Jddqmbst— Pbrsosai.  Sbrt- 
loa— Kkglisbxos  or  Codnsbl. 
In  an  action  on  an  open  account,  whore 
personal  service  was  had,  a  JadKmeut  by  default 
will  not  be  set  aside  because  defendant's  counsel 
neglected  to  appear;  and  thefact  that  such  coan- 
selis  Insolvent,  and  unable  to  respond  In  dam- 
ages, is  immaterial. 
(Byllabut  by  the  Cowrt.) 

Error  from  city  court  of  Atlanta ;  Van 
EPFS,  Judge. 

Mayson  &  Hitt,tor  plaintiffs  Inerror.  i£. 
J.  JorduDf  for  defendant  in  error. 

SiUMON'B,  J.  Under  the  tacts  In  this  case 
the  court  did  nut  err  In  rofualng  to  set 
aside  the  Judgment.  There  was  no  defect 
apparent  on  the  face  of  the  record  or 
pleadings,  nor  is  it  alleged  that  there  waa 
any  detect  therein.  We  do  not  think  the 
reasons  assigned  In  the  motion  to  set  aside 
the  Judgment  were  sufficient  to  authorize 
the  trial  Judge  to  grant  the  motion.  While 
It  is  true  tbat  coonsei  for  themovantshad 
marked  bis  name  on  the  docket,  yet  when 
the  case  was  called  for  trial  neither  be  nor 
they  appeared  to  defend  the  same.  Tbe 
suit  being  on  an  open  accoont,  and  there 
being  personal  service  on  tlie  detendauts, 
tbe  court  directed  the  Jury  to  find  a  veiv 
diet  for  tbe  plaintiff.  This  was  proper, 
under  tbe  decision  of  this  court  in  the  case 
of  Stephens  v.  Gas-Llght  Co.,  81  Ga.  150,  « 
S.  E.  Rep.  m,  where  it  was  held  that  In  a 
suit  upon  an  open  account^  where  there 
was  personal  service  on  the  d^ndant, 
"be  was  as  much  concluded  as  If  he  bad 
come  into  court  and  acknowledged  the 
correctness  of  the  account,  and  tlkat  it 
was  unpaid."  If  counsel  bad  been  pres* 
ent,  and  had  neglected  to  summon  wit* 
nesses  and  prove  his  defense,  the  court 
must  have  taken  the  same  action;  and 
the  defendants,  under  that  state  of  facts, 
would  have  bad  as  much  right  to  move  to 
set  aside  tbe  Judgment  as  they  would  ia 
this  case.  Unfortunately  for  theaii  th^ 
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employed  counsel  whu  nefclected  tfaeir 
bnHlness,  and  they  must  look  to  blni  for 
redreBS,  instead  of  asklns  the  court  to  aet 
aside  a  solemn  Jadflcment  because  of  bfs 
Diligence.  But  It  Is  said  tbat  rounsd  Is 
Insolvent,  and  cannot  anfiwertothe  plaln- 
tUfs  in  error  111  damsKeH  for  his  ueglieent 
conduct.  In  reply  to  thlo  it  Is  sufflcient 
to  call  attention  to  the  case  of  Phillips  v. 
Taber,  88  Ga.  578, 10  S.  £.  Rep.  270,  where 
the  same  potiit  was  made,  and  in  which 
this  rourt  aald:  "We  do  not  think  the 
plaintiff  In  errorls  entitled  to  any  relM  on 
this  ground.  Phillips  doubtless  knew  the 
pecuniary  condition  of  his  counsel  when 
he  employed  him.  Whether  he  did  or  not. 
It  would  be  a  new  doctrine  to  establish 
In  Geor^a  that  third  parties  are  to  be 
deprived  of  their  rights  becaase  the  de- 
fendant or  the  plaintiff,  as  the  case  may 
be,  had  employed  an  Impecunious  attor- 
ney.* Judgment  afiSrmed. 


HouTDAT  et  ah  T  McLendon. 

{Su-preme  Court  of  Oeorgta.   March  23,  1891.) 
RiTiBW  OX  ArPBAi, — REFUsnro  Nbw  Tbial. 
There  beine  sufBcleot  evldeoce  to  sustain 
the  rerdict,  and  l£e  conrt  below  belog  satisfied 
therewith,  this  court  will  not  Interfere  with  its 
discretion  in  refusing  a  new  trial. 
(SyUahus  by  Lumjjktin,  J.) 

Error  from  superior  court,  Fulton  coun- 
ty; M.  J.  Clarkk,  Judge. 

R.  J.  Jordan,  tor  plaintiffs  In  error. 
C'utifJter  cC  TAomsoi^for  defendant lu  error. 

Feb  Cubuh.  Judgment  affirmed. 


Falvet  et  ah  v.  Richmond. 
(Supreme  Court  of  Oeoraia.  March  80,  USL) 
Sals— ACTION  fob  Fricb— Tbial. 

1.  In  an  action  for  the  balance  due  on  goods, 
thoofih  defendant  testifies  that  they  were  only 
worth  one  cent  a  pound,  which  amount  he  paid, 
s  verdict  for  pluntifl  is  warranted,  where  de- 
fendant admits  on  bis  examination  tbat  the  con- 
tract price  was  a  cent  and  a  half  per  pound 

2.  A  charge  that  If  a  merchant  in  Atlanta  or- 
dered goods  tone  shipped  to  him  byarailroad  com- 
pany from  Vii^nia,  delivery  to  the  railroad  com- 
pany by  the  seller  would  be  delirery  to  the  pur- 
chaser. In  contemplstion  of  law,  is  correct,  in 
the  absence  of  a  contract  to  deliver  the  goods  in 
Atlanta. 

8.  Tbefact  that  the  plaintiff's  counsel  handed 
tbc  interrogatories  of  plaintiff  to  the  jury  wheo 
tbcyrolired,  and  that  they  kept  them  until  the  ver- 
dict was  announced,  is  not  ground  for  a  new  trial, 
where  counsel  make  affidavit  that  th^y  did  so  in- 
adrertentiy,  sad  the  foreman  of  the  Jury  makes 
affidavit  ttat  tbey  did  not  examine  the  intetrc^- 
atoriea,  and  did  not  know  that  they  had  them. 

Error  from  superior  court,  Fulton  coun- 
ty; M.  J.  Clarke,  Judge. 

Siwrnona  A  Corriffau,  for  plain  tilts  In  er- 
ror. if2U'Soj]Ai<///,for  defendant  in  error. 

Simmons,  J.  Richmond  sued  Falvey  & 
Co.  in  a  justice's  court  upon  an  open  ac- 
count. The defendantspleaded  the sener- 
a1  Issue  and  payment.  The  ]ury  in  the  Jas- 
tlce*s  court  retamed  a  verdict  in  favor  of 
the  plalntlir,  and  Falvey  &  Co.  appealed 
to  the  superior  court.  The  Jury  In  that 
court  roidered  a  like  verdict,  and  Falvey 


0.  JONFS.  '  aei 

&  Co.  maae  a  motton  for  a  new  trial, 
which  was  overruled  by  the  court. 

1.  Wethink  there  was  BUfOclent  evidence 
to  authorise  the  jury  to  retnrn  the  verdict 
they  did.  Falvey  claimed  tbat  the  cab- 
ba^es  were  worth  only  one  cent  per 
pound,  but.  In  answer  to  a  direct  ques- 
tiuu.  he  testified  that  the  contract  was 
tbat  he  was  to  pay  one  and  a  half  cents 

ger  pound;  and,  as  be  had  only  paid  to 
ichmond  one  cent  per  pound,  the  Jary, 
under  this  evidence,  was  authorised  to 
And  the  additional  amount  they  did  find. 
This  disposes  of  the  Ist,  2d.  8d.  and  4th 
grounds  of  the  motion. 

2.  The  motion  also  complains  that  the 
court  erred  In  charging  that  if  a  merchant 
residing  In  Atlanta,  and  doing  business 
there,  sbonld  order  goods  to  be  shipped  to 
him  from  the  state  of  Virginia  by  a  rail- 
road coropany,and  theperson  from  whom 
the  goods  were  ordered  should  deliver  the 
goods  to  the  company,  sucli  delivery 
would  be.  In  contemplation  of  law,  a  de< 
livery  to  the  purchaser.  There  was  no  er- 
ror In  this  charge.  See  Wade  v.  Hamil- 
ton, iW  Ga.  450;  Glass  Co.  v.  Ix>ngley,  64 
Ga.  676;  Dunn  v.  State,  82  Ga.  27,  8  S.  E. 
Rep.  8(>6;  Phosphate  Co.  v.  Ely,  82  Ga. 440, 
9S.  E.  Rep.  170;  Bennett's  Ben].  Sales,  § 
6»3;  Newmark,  Sales,  S  146;  Tied.  Sales, 
§  K5.  Of  course,  if  the  contract  was  tbat 
Klchmond  was  to  deliver  the  cabbages  In 
Atlanta,  the  delivery  to  the  carrier  would 
not  be  a  delivery  to  Falvey  &  Co.,  and  so 
the  court  cbni^d  the  jury. 

8.  The  next  ground  of  the  motion  com- 
plains that  the  plaintiff's  counsel  handed 
to  the  Jury  the  Interrogatories  of  Rich- 
mond, which  were  carried  by  them  to  the 
Jury-room,  and  kept  until  they  had  made 
and  published  their  verdict.  The  affidavit 
of  the  counsel,  in  reply  to  this  gronnd  of 
the  motion,  shows  that  while  he  handed 
the  interrogatories  to  the  Jury  It  was  In- 
advertently done,  and  that  there  was  no 
attempt  on  his  part  to  gain  any  unfair 
advantage  ttaereby.  The  affidavit  of  tba 
foreman  of  the  Jury  shows  that  the  Inter- 
rogatories were  not  read  or  examined  by 
any  of  the  Jury,  and  that  they  did  not 
know  they  had  the  InteiTogatorles  until 
their  retnrn  to  the  court-room,  when  the 
matter  was  first  brouetat  to  their  notice. 
Under  these  affidavits  there  was  no  error 
In  the  refusal  of  the  conrt  to  grant  a  new 
trial  on  this  ground.  Schmerts  v.  John- 
son, 72  Ga.  472;  Wllklns  v.  Meddrey,  97 
Ga.  766.  Judgment  affirmed. 


Johnson  et  ah  v.  J  onrs  et  aJ. 

{Supreme  Court  <^  Qcorgia.   March  23,  1891.) 

CoNSTiTtiTio^iAi.  Law  —  Titls  or  Act  —  Dekd— 
Valioitt  BBTWBHir  Faktibs  —  FiAA  TO  Jdbis- 

DICTIOlf. 

1.  The  act  of  1SS5,  amending  section  4185  of 
the  Code,  providing  for  service  of  certain  pro- 
ceedings by  publication,  is  unconstitutional,  be- 
cause it  "contains  matter  different  from  what  Is 
expressed  In  the  title  thereof. " 

2.  A  deed  without  witnesses  is  legal  and 
binding  between  the  parties  thereto  ana  those 
claiming  under  them  as  mere  volunteers. 

8.  where  defendants,  residing  In  anorber 
state,  were  not  served  by  publication  according 
to  law,  and  at  the  proper  time  filed  a  plea  to  the 
Jurisdiction  of  the  court  upon  this  ground^  and 
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it  appearing  that  such  plea  was  troe  in  fact,  it 
was  error  to  overrule  the  same. 
(SyUatmt  by  the  Court.) 

Error  from  superior  court,  Fulton  coun- 
ty;  M.  J.  CYakkb,  Juf1f;e. 

k.  Is.  Sodgers,  for  plalntdSs  In  error.  T, 
P.  Weatmurelaadt  for  defendants  In  error. 

LouFKiN,  J.  1.  An  act  was  approved 
October  16. 1886.  (Acts  1884-85.  pp.  60,  57.) 
the  title  of  which  declared  that  it  was  an 
act  to  amend  section  4185  of  the  Code  by 
adding  after  the  words  "tour  months" 
therein  the  followlD^  words,  "  which  or- 
der to  perfect  service  may  be  granted  by 
the  judge  In  vacation."  This  is  all  the 
ameudiuK  act,  by  Its  title,  proposed  tu  do 
to  the  section  mentioned,  vii.,  simply  to 
insert  the  quoted  words  in  the  spctlon  at 
the  place  designated.  In  the  body  of  the 
act  it  is  enacted  that  these  worde  sliall  be 
so  added,  and  the  act  then  proceeds  to  as- 
sert that  the  original  section,  when  no 
amended,  shall  read  a  certain  way.  The 
difflculty  about  it  is  that  the  sectluu. 
wlien  BO  amended,  does  not  read  that 
way,  but*  on  the  contrary,  the  words, 
"twice  a  month  for  two  months,"  are 
substituted  for  the  words,  "once  a  month 
for  four  months. "  occurring  in  the  section. 
No  hint  is  glvflu.  either  in  the  title  of  the 
act  or  in  the  enacting  part  thereof,  that 
this  cliange  or  substltntlDn  will  be  made. 
Indeed,  the  act  does  not  anywhere  directly 
declare  that  such  change  shall  be  made; 
it  only  Incurrectdy  says  that  such  a  change 
shall  result  from  Introducing  certain 
words  into  the  section.  Therefore,  as  the 
title  expresses  diBtinctly,  explicitly,  and 
unequivocally  the  precise  words  which 
shall  be  added  to  the  section  to  be  amend- 
ed, and  the  body  of  the  act,  in  the  Indirect 
manner  indicated,  makes  another  and  en- 
tirely distinct  and  Important  change  in 
the  section,  it  follows  inevitably  that  the 
act  '^contains  matter  different  from  what 
is  expresBcd  in  the  title  thereof,"  nnd  this 
the  constitution  plainly  furbids.  Code.  § 
506/.  An  examination  of  the  act.  in  con- 
nection with  tUis  section  of  the  (-ode,  will 
readily  disclose  the  detect  herein  discussed. 

2.  The  only  qaestlon  dlscloaed  by  the 
record  which  can  be  of  any  couBeqoence  to 
the  plalotiffs  In  ernir  Is  whether  or  not  a 
deed  having  no  wltnettses  Is  Kood  between 
the  parties  thereto,  and  conveys  title  from 
the  grantor  to  the  grantee.  This  question 
has  been  virtually  settled  by  this  court  in 
the  cases  of  Downs  v.  Yonge.  17  Ga.  285. 
and  Gardner  v.  Moore,  51  Ga.  268.  In  the 
first  case  it  was  held  that  a  deed  with  only 
one  witness  was  good  between  the  par- 
ties; and  in  the  second,  that  a  mortgage 
of  real  estate,  with  only  one  witness,  was 
likewise  good.  The  reasoning  in  those 
cases  is  conclusive  that  a  deed  or  mort- 
gage of  realty  without  wltnessos  would 
be  good,  as  between  the  parties  them- 
selves, or  those  claiming  under  them  as 
mere  volunteers.  On  the  same  line.  It  was 
held  In  Marable  T.Mayer.78aa.60,>thut  a 
mortgage  on  pei-sonalty  was  good,  as  be- 
tween the  original  parties,  without  any 
witness  at  all.  If  the  deed  in  the  case  be- 
fore us,  which  had  no  wftuessee,  was 
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Tidid  and  binding  to  the  extent  rtated,  it 
follows,  as  the  facts  ol  this  ease  abow, 
that  the  plaintiffs  in  errorhareno  Interest 
whatever  In  the  property  covered  thereby. 

3.  It  appears,  however,  that  they  were 
never  legally  served.  Being  non-residents 
of  tite  state,  service  was  attempted  by 
publication  twice  a  month  for  two 
months,  instead  of  once  a  month  for  tour 
months,  as  required  by  section  4186  ol  the 
Code.  It  Is  obvious  that  service  waa 
sought  to  be  perfected  In  this  manner  un- 
der the  impression  that  the  act  mentioned 
In  the  first  head-note  was  constitutional. 
This,  we  have  shown,  is  not  the  case,  and 
therefore  the  service  amounted  tonothlug. 
The  plaintiffs  In  error  filed  In  the  court  be- 
low their  plna  to  the  Jartsdlctlon  tor  want 
of  lei^l  service,  which  plea  the  coart  over- 
ruled, and  we  are  therefore  constrained  to 
reverse  the  Judgment  on  this  ground.  The 
facts  dlsctoHed  on  the  trial  of  the  case  can- 
not possibly  be  changed  upon  another 
hearing,  and  these  parties  could  accom- 
plish nothing,  even  If  they  were  legally 
served.  Judgment  reversed. 


Clat  v.  Bai.lard,  B^^lstrar. 
iSuipnme  Court  ^  j^^^g^     VkpgMa.  Hay 

Elbotiokb — RionT  to  Copt  Reoibtbatiok  Books 
— MAmDAKOB  —  JuKiBDionoK  or  Codbt  or  Ap- 

PBIXS. 

1.  Code  7a.  %  8086,  giving  the  sapreme  court 
of  appeals  ori^oal  Junadiction  to  Issue  writs  of 
manaamm  in  all  cases  in  which  It  may  be  *'Dec- 
essary  to  preveot  a  failure  of  Jostloe.  **  in  which 
a  mandamuB  may  Issue  aocordlng  to  the  prin- 
ciples of  the  couunoD  law.  does  not  take  a  case 
of  which  the  ciroult  court  also  has  jurisdictim 
out  of  the  original  Jnrisdlotioii  of  said  court  on 
the  fftound  that,  since  the  droait  court  liaa  juris- 
diction,  the  Interposition  of  the  court  of  appeals  Is 
not  necessaiT  to  prevent  a  failure  of  josuce. 

3.  Code  Va.  8  84,  provldlnsr  that  r^istxatlm 
books  shall  at  all  times  be  open  to  pnUlo  In- 
spection, gives  also  under  the  oommon  law  the 
right  to  take  copiesof  them;  and  It  Islmmat^al 
whether  the  le^rislature  has  provided  compensa- 
tion for  the  registrar  for  making  copies  himself, 
or  for  time  consumed  hy  others  In  taking  copies 
under  his  ohservatlon. 

8.  Any  qualified  voter  has  such  interest  as 
entitlea  him  to  petition  for  mandamiu  to  compel 
the  registrar  of  voters  to  allow  him  to  inapect 
or  take  copies  of  the  registration  books. 
L4CT,  J.,  dissenting. 

Mandamas. 

L.  C.  Bristow  and  B.  C.  Blckford^  for  pe- 
titioner. Scott  Scott  and  Meredith  Jk 
Cocke,  for  respondent. 

Lewis,  P.  The  petitioner,  a  legally 
qualified  voter  in  election  district  No.  1  In 
Newport  News,  Warwick  county,  prays 
a  m&Bdamua  to  compel  the  defendant, 
who  Ih  the  registrar  for  said  district,  to 
allow  petitioner  to  inspect  and  to  take  a 
copy  of  his  registration  books.  The  de- 
fendant demurs  to  the  petition,  and  also 
answers.  In  his  answer  he  states  that  he 
bad  never  refused  to  allow  an  Inspection 
of  the  books,  but  denies  the  right  uf  peti- 
tioner to  have  or  demand  coities  of  them. 
The  principal  question  we  have,  therefore, 
to  determine  is  whether  or  not  tlie  peti- 
tioner has  such  riglit.  On  the  demurrer 
two  questions  have  been  raised,  the  first 
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of  which  Is  that  this  In  not  a  proper  case 
for  the  exercise  of  the  origtnal  jurisdiction 
uf  this  court.  The  statute,  now  carried 
Into  sectloa  3086  ot  the  Code,  gives  the 
court  orifElnal  jurisdiction  to  Issue  writs 
of  maodutnus  to  the  circuit  and  other  enu- 
meruted  courtn,  "and  in  all  other  cases  In 
which  It  may  be  Bwessary  to  prevent  a 
fHiiare  of  Justice,  \a  which  a  mandamua 
may  Issue  according  to  the  principles  of 
the  cominon  law."  The  precise  point  of 
objection  to  the  Jurisdiction.  It  wecorrect- 
ly  understand  It.  Is  that.  Inasmuch  as  the 
circuit  court  of  Warwick  county  has  Juris- 
diction in  cases  ot  mandamua,  it  Is  not 
shown  that  the  interposition  of  this  court 
1b  necessary  to  prevent  a  failure  of  Justice. 
In  other  words,  tbat  because  asubordl- 
nate^local  court  was  open  to  the  petition- 
er, be  ought  to  have  pursued  bin  remedy 
In  that  court,  and,  not  having  done  so, 
the  case,  as  it  is.  Is  not  within  the  Juris- 
diction ot  this  court.  This  Is  a  novel 
view,  certainly.  Although  the  language 
of  the  statute  has  long  been  as  It  now 
stands  in  the  Code,  we  are  not  awaru 
that  such  a  suggestion  has  ever  before 
emanated  either  from  the  bench  or  bar. 
The  uniform  practice  of  the  court  un- 
doubtedly has  been  to  the  contrary.  And 
apart  from  the  practical  construction 
which  has  thus  been  put  upon  thestatute, 
we  srw  of  opinion  that  tbe  position  of  the 
defendant  is  clearly  untenable.  The  writ 
of  wandumuB  issues,  no  matterfrom  what 
conrt  It  Is  issued,  only  in  those  cases  In 
which  there  Is  no  other  adequate  legal 
remedy,  and,  therefore,  to  prevent  a  fail- 
are  of  Justice.  It  Is  of  very  ancient  origin, 
and  was  introduced,  as  Lord  Mansfield 
said  in  Kez  v.  Burker,  3 Burrows,  1267, "to 
prevent  disorder  from  a  failure  of  juutlce 
and  defect  ot  police.**  Being,  at  common 
law.  a  prerogative  writ,  power  to  Issue  It 
was  given  to  the  king's  bench  only,  where 
tbe  king  himselt  used  to  sit  in  person; 
and  Id  this  country  tbe  power  Is  generally 
rouferred  upon  the  highest  courts  buviug 
original  Jurisdiction.  Kendall  v.  U.  H., 
12  Fet.  524;  14  Amer.  &  Eng.  Enc.  Law,  p. 
93.  Afrcordingly  onr  legislature  has  given 
original  Jurisdiction  to  this  court  to  Issue 
tbe  writ,  and  In  doing  so  has  adopted  al- 
niost  tbe  Identical  terms  used  bv  the  cofti- 
nion-law  authorities  In  defining  the  nat- 
ure and  office  ot  the  writ;  that  is  to  say. 
It  has  provided  that  the  court  sliall  liave 
Jurisdiction  to  Issue  the  writ  in  ail  cases  in 
which  it  maybe  necesaary  topreveutafall- 
nre  of  Justice.  This  shows  that  the  ob- 
ject of  the  legislature  was  not  to  narrow 
tbe  Jurisdiction,  but  to  make  it  co-exten- 
slve  In  such  cases  with  that  of  the  court  of 
king's  bench  in  England ;  in  other  words, 
to  give  the  court  unrestricted  original  ]u- 
risdietion  to  Issue  the  writ  in  all  cases  In 
which  it  may  Issue  according  to  tlie  prin- 
ciples of  the  common  law.  Or,  stated  dif- 
ferently, the  language  ot  the  statute  relied 
un  by  the  defendant,  and  which  we  have 
Italicixed,  was  Intended  rather  as  a  defl- 
nltiun  of  the  remedy  as  It  ezigts  at  com- 
mon law  than  as  a  restriction  on  the  Juris- 
diction ot  the  court.  This  is  too  obvious 
to  admit  of  doubt.  Had  the  Intention 
been  to  make  the  Jurisdiction  contingent, 
or  secondary,  BO  to  speak,  it  would  sure- 


ly have  been  expressed  in  clear  and  unmis- 
takable terms. 

Many  reasons  might  be  suggested  for  tbe 
action  of  the  leglslaturftln  conferring  this 
comprehensive  original  Jurisdiction  upon 
this  court,  but  the  language  of  the  stat- 
ute expresses  too  plainly  the  intention  ot 
that  body  to  require  further  discussion; 
and  it  need  only  to  be  added  in  this  con- 
nection that  the  exerciseol  the  Jurisdiction 
thus  conferred  is  no  more  left  to  the  dis- 
cretion of  1  his  court  than  is  the  exercise  of 
its  Jurisdiction  generally.  Code.  S  3011 
et  seq.  Of  course,  by  this  Is  meant  that 
the  court  may  not  arbitrarily  decline  to 
take  cognizance  of  a  case  properly  before 
it.  Undoubtedly  cases  have  arisen  at 
common  law  in  which  Ithasbeen  held  that 
where  the  right  sought  to  be  enforced  is 
of  a  private  nature*  and  where  to  grant 
tbe  writ  wonld  be  tn  decide  important 
questions  In  which  persons  not  before  the 
court  are  Intei-ested,  It  is  discretionary  In 
the  court  either  to  grant  orrefuseit.  And 
in  many  other  cases  that  might  be  men- 
tioned the  writ  Is  fcmnted  or  withheld  In 
the  sound  discretion  of  the  court.  But 
where  the  object  is  to  enforce  obedience  to 
a  pnblicstatute  It  has  been  Invariably  held 
thattbe writ  Isdemandableof  right.  Bull. 
N.  P.  199;  Bac.  Abr.  tit.  "Mandamus;** 
High,  Extr.  Rem.  §9.  The  present  case 
Is  a  case  of  that  description,  If  the  peti- 
tioner's contention  be  well  founded ;  and 
this  brings  us  to  the  main  point  in  tbe 
case,  which  Is  whether  the  petitioner  isen- 
titled,  as  he  contends,  to  a  copy  ot  the 
books  In  question.  Tliese  books  undoubt- 
edly are  of  a  public  nature,  and  therefore, 
upon  general  principles,  Indepeudently  ot 
any  statute  on  the  subject,  any  person 
having  an  Interest  In  them  would  have  a 
right  to  Inspect  thein.  But  the  legisla- 
ture, out  of  abundant  caution,  and  with 
an  unmistakable  object  in  view,  has  seen 
fit  to  enact  expressly  that  they  "shall  at 
all  times  be  open  to  public  Inspection.** 
Code,  §  84.  The  case  turns  upon  the  con- 
struction of  this  statute.  In  other  words, 
what  is  the  extent  ot  tbe  right  ot  Inspec- 
tion thus  given?  Does  It  mean  that  tbe 
voter  may  Inspect  the  lists  only  90  far  as 
to  see  whether  or  not  his  own  name  is  up- 
on them?  Or  does  it  give  tbe  right  to  ex- 
amine and  scrutinise,  and.  If  necessary  to 
enable  him  to  remember  and  to  utilize  tbe 
information  derived  from  hlsexamluatiun, 
to  take  notes,  or,  It  need  be,  copies  of  the 
entire  books?  It  is  manifest.  It  the  first 
of  these  propositions  be,  as  the  defendant 
contends,  the  true  construction,  that  the 
right  given  by  the  statute  Is  extremely 
narrow,  and  Incapable  of  being  used  for 
any  great  advantage  to  the  public,  either 
in  tlie  way  ot  the  detection  of  fraud  or  oth- 
erwise. But  we  are  of  opiolen  that  It  Is 
not  the  correct  view.  The  provision  ut 
the  statute  wasobvlousiy  Intended  prima- 
rily as  a  safeguard  against  fraud,  and 
ought,  therefore,  to  be  liberally,  rather 
than  strictly,  construed.  Atcomnion  law 
tlie  rlKbt  to  inspect  public  documents  is 
well  defined  and  understood.  Theauthor- 
itles  oil  tbe  subject  are  very  numerous,  and 
they  uniformly  hold  that  suub  a  right 
includes  Che  right,  when  necessary  to  the 
attainment  ot  Justice,  to  take  copies.  Wa 
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have  bem  referred  to  no  case,  and  are 
a  ware  of  none,  in  whicb  this  baa  erer  been 
denied.  Hence  we  mnac  preaame  that  the 
leg^latnre, In  slTlngrtherightof  inspection 
in  a  ease  like  the  present,  intended  to  give 
it  wltb  all  its  common-law  inctdenta. 
Oreenleaf,  than  whom  there  is  no  more 
accurate  text- writer  In  modem  times,  lays 
It  down  that  the  Infipectlon  and  exempli- 
fication of  the  records  of  tbe  king's  courts 
Is.  and  from  a  yery  early  period  has  been, 
the  common  risht  of  the  snbject.  And  as 
to  other  pnblic  docaraentH,  the  custodian 
of  them,  he  says,  will,  npon  proper  appli- 
cation, be  compelled  by  mundamns  to  al- 
low the  applicant  to  Inspect  them,  and.  If 
desired,  to  take  copies.  1  Greral.  Ev.  §§ 
471,  47ft.  Tidd,  In  hie  Practice,  xlvea  it  as 
a  general  rule,  well  settled,  that  a  party 
has  a  right  to  Inspect  and  take  copies  of 
all  sncta  books  and  reeordsas  are  of  a  pob- 
lic  nature  wherein  he  has  an  interest;.  1 
Tidd,  Pr.  5»3.  And  In  conformity  with  the 
rule,  Lord  Denman,  In  Rex  v.  Justices,  6 
Adol.  &  E.  84,  remarked  that  "the  court  is 
by  no  menns  disposed  to  narrow  its  au- 
thority to  enforce  by  mandnmaa  the  pro- 
duction of  every  documcut  uf  a  public  nat- 
are  in'  which  any  citisen  ran  prove  himself 
to  be  Interested.  For  such  persons.  In- 
deed, every  officer  appointed  by  law  to 
keep  records  ougtit  to  deem  himself  for 
that  purpoHe  a  trustee."  Judge  Dillon, 
In  treating  of  the  Inspection  of  corporate 
books  and  records,  which  he  says  are  of 
a  public  natore,  states  the  same  doctrine. 
"If  the  coriMiration,"  he  says,  "should  re* 
fuse  Inspection  of  its  books  and  records  to 
any  person  having  an  interest  therein,  or, 
perhaps,  lor  any  proper  purpose,  to  any 
inhabitant  of  the  corporation,  whether  he 
had  any  special  or  private  Interest  or  not. 
a  writ  of  znandHmus  would  He  to  com- 
mand the  corporation  to  allow  such  in< 
spection  and  copies  to  betaken,  under  rea- 
sonable precautions  to  secure  the  safetj'  of 
tlie  originals."  2  Dill.  Mun.  Corp.  §  684. 
The  raleis  stated  in  pretty  mncb  the  ssme 
termn  by  another  writer  of  authority, 
who  Hnys  mHiidnmas  will  lie  In  behalf  of 
a  member  of  a  municipality  entitled  to  an 
inspection  of  Its  books  to  permit  hhn  to 
make  such  inspection  and  to  take  copies. 
High,  £xtr.  Rem.  $  330.  Anthoritles  to 
the  same  effect  might  be  multiplied  almost 
Indefinitely.  We  will,  however,  refer  in 
this  crmnectlon  onlv  tooiieother  cHse,and 
that  is  Brouwer  V.  Cotheal,  10  Barb.  216. 
In  that  case  the  plaintiff,  a  stockholder 
in  an  incorporated  insuraoce  company, 
sued  the  defendant,  an  officer  of  the  com- 
pany, to  recover  a  peoalty  of  9250  for  re- 
fusing to  allow  "Uie  plaintiff  to  take  a  copy 
of  the  books  containing  tbe  transfers  of 
stock  and  the  names  of  tbe  stockholders. 
The  action  was  brouf^ht  under  a  statute 
of  New  York,  which  required  the  books  to 
be  open  to  the  examination  of  every  stock- 
holder, and  prescribed  a  penalty  for  re- 
fusing to  exhibit  them  for  examination. 
AVhen  the  plaintiff  called  to  examine  the 
books  they  were  shown  him,  and  he  com- 
menced copying,  whereupon  thedefendant 
cluHod  them,  saying  he  had  no  right  to 
see  any  but  his  own  name.  The  plaiutirr, 
under  these  circumstances,  recovered  a 
Judgment  in  the  action,  which  was  af- 


firmed, the  anpreme  court  saying  that  the 
light  of  examination  Included  the  right  to 
take  memoranda,  and,  if  necessary  to  en- 
able the  stockholder  to  state  the  raanlt  of 
his  examination,  to  take  copies.  The  re- 
marks  of  the  court  In  that  case  seem  to  ns 
sound,  and  they  are  rery  pertinent  to  the 
IM^entcase.  This  view  as  to  the  scope 
and  extent  of  the  right  of  inspection  given 
by  the  statute  Is  further  enforced  by  otiier 
atutntory  provistons  to  which  oar  at- 
tention was  called  tn  the  argument. 
Thus  provision  Is  made  In  detail  for  the 
mode  in  which  the  registration  is  to  he 
conducted,  for  the  transfer  of  voters  who 
have  removed  from  one  election  precinct 
to  another,  for  the  striking  off  from  the 
registration  books  the  named  of  those  who 
have  lost  the  right  to  vote  by  convlctiou 
of  crime,  and  for  tbe  purging  of  tbe  books; 
all  or  most  of  which  prorlirionB  would 
surely  fall  short  of  having  th^r  Intended 
effect  unless  the  books  were  put  upon  the 
footing  of  public  records.  Espedally  is 
this  so  with  respect  to  those  provisions  re- 
lating to  the  purging  of  the  books.  By 
section  86  of  the  Code  the  right  Is  given  to 
any  five  qualified  voters  of  any  election 
district  to  post  written  or  printed  nudces 
fifteen  days  before  any  regnlar  day  of  reg- 
istration, at  not  less  than  three  publlu 
places  In  said  district,  of  the  names  of  all 
persons  alleged  by  said  votes  to  belmprop- 
erly  on  the  registration  books  of  that  dis- 
trict; an!  by  tbe  same  section  It  Is  made 
the  duty  of  the  registrar  on  the  regular 
day  of  refrlstration  to  hear  testimony  on 
the  subject,  and,  if  he  be  satisfied  that 
any  person  mentioned  in  said  notice  is  not 
a  gnalified  voter,  to  strike  bis  name  from 
the  books.  This  Is  a  mostlmportant  pro- 
vision, and  it  is  obvlouH  that  a  full  and  in- 
telligent exercise  of  the  rigbt  It  gives  Is  de 
pendent  upon  the  rigbt  not  only  to  in- 
s[>ect.  bat  to  take  copies  of.  the  registrar 
tiott  books.  It  was  virtually  conceded  In 
the  argument  that  the  right  to  copies  of 
the  books  conld  not  be  successfully  reeist- 
ed  if  this  were  a  proceeding  by  five  quali- 
fied voters  having  In  view  tbe  exercise  of 
the  right  given  by  the  section  Just  men- 
tioned. But  the  Btatnte  no  more  gives 
the  right  to  compel  copies  to  be  taken  In 
tift  Joint  proceeding  by  five  voters  than  in 
a  proceeding  Hke  the  present,  by  a  stufi^e 
voter,  nor  Is  the  right  to  take  copies  any 
more  given  for  one  Intimate  purpose 
than  another.  That  right  ispurely  arom- 
mon-law  Incident  of  the  ri^ht  of  Inspec- 
tion given  by  theeighty-fourth  section,  ex- 
cept so  far  as  It  may  be  implied  from  oth- 
er provisions  of  the  statute.  Nor  does  tbe 
fact  that  no  compensation  Is  provided  for 
the  registrar,  either  for  making  copies 
or  for  the  time  consumed  by  others  in  tak- 
ing copies  under  his  observation,  upon 
which  fact  much  stress  was  laid  In  the 
argument,  In  any  way  aBect  the  cane. 
Neither  did  the  ieglslatare  see  fit  to  pro- 
vide compensation  for  keeping  the  books 
at  all  times  open  to  inspection,  and  yet 
the  right  of  the  public  to  inspect  them 
without  charge  Is  not  dispnted.  The 
question  of  competiflation  was  a  matter 
excluHlvely  for  the  legislature,  and  it  In  not 
for  the  courts  to  nuilify  a  plain  legal 
rigbt,  because  certain  dudes  are  impowed 
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upoD  reglstrors  for  tin;  performance  of 
which  no  compenfiution  1b  provided  by 
law.  Ah  to  tbe  right  ol  the  petitioner  to 
a  uiandamuB,  In  the  present  case  we  bare 
no  doubt.  The  dnty,  performance  of 
which  iH  BODghc  to  be  coerced,  1h  a  public 
duty,  and  hence  tlie  Interest  which  he  as  a 
citizen  has  in  the  enforcement  of  the  laws 
Is  a  sufficient  Interest  to  entitle  him  to 
maintain  this  proceeding.  "Where  the 
qiiPHtlon,"  says  High,  "is  one  of  public 
rit;ht,  and  the  obleet  of  the  mandamus  Is 
to  procnre  the  ^forcement  of  a  public  du- 
ty, the  people  are  rcgard9d  as  the  real  par- 
ty, and  the  relator  at  whose  Instigation 
tlie  proceedings  are  instituted  need  not 
show  that  he  has  any  legal  or  special  in- 
tereut  in  the  result,  it  being  sutHclent  to 
show  that  he  Is  a  cltlEen,  and  as  such  in- 
terested In  the  execution  of  the  laws." 
High,  Extr.  Rem.  §  431.  See,  also,  Ferry 
V.  Williams.  41  M.  J.  Law,  832.  A  peremp- 
tory mandamus  mast  therefore  be  award- 
efl,  as  prayed  for  In  the  petition, 

RicHAitDSON,  J.,  absent. 

Lacy.  J.,  (dissenting.)  Upon  the  peti- 
tion of  the  petitioner.  Clay,  a  cltizun  of 
Warwick  county,  Va.,  the  court  is  asked 
to  award  the  peremptory  writ  of  man- 
diimns  to  compel  the  respondent,  oue  of 
tlie  registrars  of  sold  county, to  furnish  to 
liini  a  copy,  or  to  allow  him.  the  said  peti- 
tioner, to  make  a  copy,  of  the  registration 
liiioks  In  his  charge  as  a  public  officer  of 
the  state  of  Virginia.  The  respondent  an- 
swers, and  says  that  he  is  a  public  officer 
fif  this  state.  That  he  Is  the  registrar  for 
thf  district  in  question,  and  haH  dnlyqual- 
iliiHl  as  such,  and  taken  an  oath  to  per- 
form the  duties  of  his  said  office  according 
to  law.  That  chapter  8  of  the  Code  of 
Virginia  sets  forth  in  sections  71,  73-76, 
7^-^6,  plainly,  what  bis  duties  are  and  bow 
he  shall  perform  them.  That  the  law  pro- 
Tideii  for  a  copy  of  the  registration  books 
fu  section  71,  snpra,  and  only  there;  and 
there  It  is  provided  for  when  the  said 
books  become  so  mutilated  and  defaced  In 
tlie  judgniput  of  the  electoral  board  of  tbe 
county,  under  which  he  holds  his  oITice,  as 
to  render  it  proper.  That  as  an  honest, 
faithful,  and  discreet  citizen  and  officer  he 
has  ever  looked  to  the  public  good,  and 
sought  to  do  hla  duty  as  directed  by  the 
law  of  Virginia.  "That  within  the  last 
two  or  three  months  H.  De  B.  Clay  has 
made  two  appllcatious  to  him  forthe  pur- 
pose of  insitecting,  making  memoraudu, 
and  copying  the  registration  books,  which 
were  under  his  aatburtty  and  control: 
that  he  has  never  refusetl  to  allow  the 
said  books  to  be  Inspected,  but  has  ever 
and  will  ever  keep  and  preserve  the  soiue, 
mid  have  them  open  to  the  luHpectiou  of 
the  public.  But  he  has  ever  and  will  ever, 
unless  comiielled  by  authority  of  law,  re- 
IiiKC  to  allow  said  registration  books  to 
Iw  copied."  He  responds  further  that  if 
he  gave  a  copy  to  one  citizen  he  could  re- 
fuse none.  That  he  is  the  lawful  custodian 
of  these  hooks,  and  is  required  by  law  to 
them  Mafely  keep;  and,  as  the  law  does 
not  allow  them  to  go  out  of  his  custody, 
his  presence  would  be  neceasary  whenever 
and  whererer  a  copy  aboald  be  made. 


That  he  has  often  been  requested  to  fur- 
nish copies  by  political  partisans  of  both 
political  parties,  but  that  be  has  refused 
to  allow  copies  of  tbe  registration  books 
to  be  made,  because  it  la  no  part  of  his 
duty  to  do  so.  That  bis  office  Is  a  statu- 
tory office,  and  the  duties  of  the  same  are 
prescribed  by  law ;  and  that,  when  be  has 
strictly  complied  with  tbe  law's  prescrip- 
tion, he  has  failed  in  no  legal  duty.  That 
the  petitioner,  Oay,  like  any  other  citizen 
of  the  commonwenlth,  has  the  right  to  in- 
spect tbe  registration  hooka  so  far  as  they 
may  concern  him,  but  he  cannot  as  a  citi- 
zen set  up  any  supervtsorypower  over  the 
said  books.  That  the  law  prescribes  in 
section  86  of  chapters  of  the  Code  of  Vir- 
ginia bow  these  books  may  be  purged  If 
they  are  supposed  to  require  that.  That 
it  is  by  law  provided  that  It  shall  be  law- 
ful for  any  five  qualified  voters  of  any  elec- 
tion district  to  give  notlcn,  and  the  notice 
to  be  signed  by  them  all.  when  by  proper 
proceedings,  upon  notice,  and  upon  legal 
evidence,  tbe  questions  raised  can  be  duly 
considered  and  correctly  and  Justly  deter- 
mined. That  the  law  does  not  bestow  up 
on  one  citizen  this  or  any  other  right  con- 
cerning these  books  except  the  right  to  In- 
spect as  one  of  the  public,  (that  la,  to  In- 
spect so  far  OS  they  concern  bira ;)  and, 
not  so  granting,  but  expressly  proTldlng 
for  the  matter  otherwise,  the  'effect  Is  to 
exclude  the  claim.  But  that  the  petition- 
er cannot  claim  the  right  by  implication, 
upon  tbe  insistence  that  the  law  does  not 
forbid.  To  have  the  r\ght  to  mandamus 
be  must  not  only  show  that  the  law  doev 
not  forbid  bis  claim, but  bn  must  estabHsh 
a  clear  legal  right,  and  be  without  any 
other  adequate  legal  remedy.  It  is  not 
the  province  of  this  writ  to  determine 
whether  he  or  some  other  person  has  or 
has  not  such  a  right;  his  right  must 
be  clear.  "To  justify  the  Issuance  of  the 
writ  to  enforce  the  performance  of  an  act 
by  a  public  officer  two  things  most  con- 
cur: Tbe  act  must  be  oue  tbe  perform- 
ance of  which  the  law  especially  enjoins  as 
a  duty  resulting  from  an  office,  and  an 
actual  omission  on  the  part  of  the  re- 
spondent to  perform  It.  It  Is  incumbent  on 
the  relator  to  show  not  only  that  there- 
spondenthasfalled  to  perform therequlred 
duty,  but  that  the  performance  thereof  Is 
actually  due  from  him  at  tbe  time  of  the 
application."  14  Amer.  &  Eng.  EncLaw, 
par.  11,  p.  105.  and  numerous  authorities 
there  cited.  This  la  a  concise  and  cor- 
rect statement  of  the  law  upon  this  branch 
of  this  inquiry.  Again,  in  the  same  work, 
at  page  130,  upon  the  same  sui»Ject,  it  Is 
said :  "The  office  of  the  writ  of  mandamvs, 
when  addressed  to  a  public  officer.  Is  to 
compel  him  to  exercise  such  functions  as 
the  law  confers  upon  him.  When  the  law 
enjoins  upon  such  officer  the  performance 
of  a  specific  act  <»r  duty,  obedience  to  tbe 
law  may,  in  the  absence  of  other  adeiiuate 
remedy,  be  enforced  by  this  writ.  But  the 
writ  neither  creates  nor  confers  power  up- 
on the  officerto  whom  ftls  directed.  It  can 
do  no  more  than  to  command  the  exercise 
of  powers  already  existing;  and  in  order 
to  compel  a  public  officer  tty  mandtimua 
to  do  an  act  at  the  Instance  of  tbe  relator, 
he  must  show  that  he  baa  an  Interest  lu 
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the  act  BouRbt  to  be  coerced.  The  writ  of 
mandamaa  Mob  to  coDipcl  a  pabllc  utflcer 
to  perfurm  a  duty  concerning  which  he  is 
vested  with  nu  dlecretionary  power,  and 
wlifcb  Iti  either  impueed  upon  him  by  some 
express  enactment  ur  necessarily  results 
from  the  oftice  which  he  holds. "  See  au- 
thorities cited,  notes  1  and  2,  p.  140.  14 
Amer.  &  Eng.  Enc.  Law.  By  the  law  o( 
this  state  (section  84.  Code  Va.)  the  refcla- 
trar  Is  required  to  keep  and  preserve  the 
registration  books,  and  that  the  aald 
books  shall  at  all  times  be  open  to  public 
inspection.  There  is  no  contention  that 
there  Is  any  duty  impf>sed  upon  him  by 
law  to  cupy  these  books  unless  the  duty 
1b  imposed  by  the  words:  "And  the  said 
registration  books  shall  be  at  all  times 
open  to  public  inspection. "  But  the  ma- 
jority of  the  court  And  In  these  words  the 
right  In  any  citizen  to  have  a  copy  raade 
of  these  books. 

Does  the  right  to  inspect  carry  with  It 
the  right  to  huve  a  copy  ?  What  doee  an 
Inspection  mean?  In  its  minit  compre- 
faensive  sense,  to  look  into,  from  the  Latin 
iusp/cfire, but  in  practice,  an  examination; 
and  In  this  sense  all  public  records  are 
open  for  an  innpection  by  any  person  hav- 
ing an  interest  In  them  ;  and  the  respond- 
ent does  not  refuse  to  permit  an  inspection 
of  these  books.  But  the  right  to  a  copy 
is  not  bestowed  by  the  law,  none  is  pro- 
vided for,  and  no  compensation  allowed 
for  inakinff  it.  In  the  case  of  public  judi- 
cial writings,  these  are  open  to  the  inspec- 
tion of  every  one  upon  paying  the  lees  ol 
the  officer  charged  with  their  custody; 
and  if  this  inspection  Is  denied,  the  right 
is  enforced  by  rule  of  court  where  an  ac- 
tion is  pending, and  by  writ  of  mandamua 
wliere  no  action  Is  pending.  4  Minor,  Inst. 
p.714:  lOreenI.Ev.  $$472,477,478.  Thisls 
conceded.  No  person  has  denied  that  it  is 
the  duty  of  a  public  officer  to  allow  an  In- 
spection of  such  public  records,  and  by 
reason  of  our  statute,  which  so  provides, 
copies  may  be  bad  of  these,  and  the  law 
prescribes  the  officer  to  make  the  copy, 
and  the  fees  payable  therefor;  and.theduty 
being  plain  and  preecilbed  by  law,anyclt- 
icen  may  have  a  copy  upon  application,  and 
upon  paying  the  fees  prescribed  bylaw; 
and  a  failure  to  parfdrm  this  duty  will  enti- 
tle the  citizen  or  any  person  tu  the  writ  of 
uiM7N/ftmuif,  against  the  officer.  But  there 
are  public  writings  not  Judicial,  such  as 
these  official  registers,  of  the  qnnllfled 
voters  of  th«  district,  and  the  right  to  an 
inspection  of  these  Is  not  so  universal  as 
with  regard  to  public  writings  judicial  in 
their  character,  nnd  Is  regulated  bylaw 
in  this  state.  The  wrltluK  in  question  Is 
open  by  law  to  the  Inspection  of  the  pub- 
lic,and  thus  fartliere  is  a  pubtlcduty  upon 
the  registrar;  but  for  obvious  reasons  the 
law  does  not  provide  for  copies.  These 
books  are  subjec  t  to  daily  changes 
throughout  the  year  by  section  78  of  the 
Code.  A  name  or  names  may  bo  added  or 
removed,  as  occasion  requires.  There  is 
no  recordation  of  this  writing.  It  has  no 
permanent  official  character  or  form.  A 
copy  would  be  no  exemplification  uf  the 
ori}j:Inal  for  a  singleiluy.  Necessarily, and 
by  law  actually  protean  in  churncter,  it 
changes  In  the  midst  of  a  shifting  popula- 


tion continually.   It  Is  a  public  writlos 

under  the  sanction  of  the  law,  and  ita 
use  by  the  law  prescribed.  It  Is  not  fur 
the  courts  to  prescribe  how  It  shall  be 
kept,  or  when  copied.  With  the  wlsdont 
of  the  law  we  have  little  to  do.  it  is  not 
the  policy  of  the  law  to  require  copies  to 
be  made  of  these  books  except  where  the 
originals  have  been  destroyed.  It  appears 
to  me  to  be  wlselynot  provided  that  these 
books  shall  becopled  at  the  Instance  of  ev- 
erybody. Acopy  might  be  obtiilned  every 
week  in  the  year,  and  yet  no  two  copies 
be  alike:  one  political  leader  or  follower, 
having  fortified  himself  with  what  he  re- 
garded aa  an  unanswerable  authority  for 
all  of  his  associates  to  demand  the  right 
to  vote,  might  find  bis  antagonist  also 
armed  with  a  supposed  evidence  per  con- 
tra, and  many  disputes  be  set  up  at  the 
polls,  and  many  tribunals  Installed  tu  de- 
termine questions  left  to  the  determina- 
tion of  a  board  of  sworn  officers.  The 
law  has  wisely  left  such  a  provision  out. 
But.faowever  thatmay  be,  (and  with  that 
I  claim  not  to  deal,)  my  opinion  is  that  a 
right  to  a  copy  must  first  be  established 
by  law,  then,  if  the  right  so  clearly  exists, 
it  must  be  appointed  by  law  unto  the  re- 
spondent to  make  and  deliver  it^  before  It 
can  become  his  dut.v  to  do  so.  That  If 
there  Is  no  right  established  and  ordained 
by  the  law,  and  no  duty  Imposed  upon 
the  respondent  by  law  to  make  the  copy, 
the  court  cannot  create  tbeduty.and  then 
issue  the  writ  to  compel  Its  performance. 
The  question  Is  one  of  a  l^al  right,  and 
the  petitioner  must  show  the  existence  of 
such  right,  or  the  maBdHinus  cannot  is- 
sue. I  am  of  opinion  to  deny  the  writ 
.and  to  dismiss  the  petition. 


Fbbosnheiu  et  ah  v.  Robr  et  ai. 
(Supreme  Court     ^^^^^^  ^  Virginia.  April 

JowsDionoir  or  Codrt  of  Appkjli.s— Ittjunotiox 
Appointmbnt  or  Receiteb— Afpbai. 

L  Code  Va.  {  M38,  provides  that  when  a  cir- 
cait  or  corporation  court  or  Judge  thereof  shall 
refuse  to  award  an  inluDctlou,  a  copy  of  the  pro- 
ceedinfTB  In  court,  and  the  original  papers  pre- 
sented to  the  Judge  in  vacation,  with  nis  order  of 
refnsal,  may  be  presented  to  a  Judge  of  the  court 
of  appeals,  who  may  thereupon  award  an  Injono- 
tion.  In  an  action  to  set  aside  a  deed  of  trust,  a 
preliminary  laJunctiOB,  on  motion  for  an  injunc- 
tion and  the  appointment  of  a  receiver,  was 
granted,  restraining  the  trustee  from  selling  the 
goods  therein  couveycd  until  the  "motion  could 
be  heard  and  det^^rmtned. "  Dpoa  tho  hearing 
tho  petition  was  denied,  and  the  prellmiuary  In- 
junction was  dtaaolved.  Held,  that  under  the 
statute  a  Judge  of  the  court  at  appeals  has  au- 
thority thereafter,  upon  the  original  bill,  to 
grant  such  petition  thus  denied. 

2.  An  appeal  from  the  granting  of  such  peti- 
tion by  a  Judge  of  tho  court  of  appeals  will  not 
lie,  especially  where  the  property  is  In  the  hands 
of  the  riHTCiver,  and  no  motion  was  made  below 
to  dissolve  the  injunction,  and  no  proofs  taken. 
Far  Laot  and  RicHi.si>soN,  JJ.,  dlssenUng. 

For  majority  opinion,  see  ante,  ]9S. 

Lacv,  J.,  (dissentlnff.)  Thlslsanappeal 
from  an  order  ol  tlie  chancery  court  ol 
the  city  of  Richmond,  entered  on  the  15tb 
day  of  May,  1^89,  and  the  oi'der  of  the 
Judge  of  that  court,  entered  on  the  21st 
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day  of  May,  1889.  The  urder  of  the  15th 
day  ol  May,  snpra,  was  entered  In  the 
nafd  chancery  court  by  myaelf  as  one  of 
the  Jiidfres  of  this  court  in  pursuance  of 
Jiectlon  d438  of  the  Code  of  Virginia,  which 
is  as  folluTVs:  "When  a  circuit  or  corpo- 
ration court  or  a  JudKe  thereof  shall  refuse 
to  award  an  Injunc'tioD,  a  copy  of  the 
proceedinf^  in  court,  and  the  original  pa- 
pers presented  to  the  Judge  in  rucatlon, 
with  bfs  order  of  rdnsal,  may  be  present- 
ed to  a  Judge  of  the  court  of  appeals,  who 
may  thereupon  award  the  injunction.  ** 
The  order  of  Slst  of  May,  supra,  was  an 
order  entered  by  the  Judge  of  the  chan- 
cery court,  directing  the  sheriff  to  enforce 
the  said  order  of  the  15th  of  May.  The 
said  orders  and  the  order  of  the  cbanceiy 
court  of  date  May  14,  1889,  are  all  tbe  or- 
ders copied  in  tbe  record  presented  to  one 
-of  the  Jadgsa  for  an  appeal  in  this  case; 
but  there  was  one  other,  of  date  May  7th, 
whfcb  will  be  hereafter  referred  to,  and 
which  is  made  to  play  an  Important  part 
In  the  opinion  of  the  majority  of  thecourt. 
This  order  of  May^  7. 18Kt»,  waa  rendered 
upon  tbe  fliins  of  tbe  bill  for  an  injunctioa 
and  for  tbe  appointment  of  a  receiver. 
Tbe  bill  was  filed  by  tbe  appellees,  credit- 
ors of  the  appellant  M.  S.  Fredenhetm, 
and  all  other  creditors  who  should  coine 
In  and  contrlbnte  their  share  of  tbe  ex- 
penses, alleging  that  the  appellant  Mar- 
jraret  8.  Fredenbdm,  who  was  conducting 
a  mtlUnery  bualDeaa  In  tbe  city  of  Richmond 
as  a  sole  trader,  waa  indebted  to  the  aald 
plain tttte In  largesnmsof  money  contracted 
as  late  as  March  21, 1S89,  to  one,  and  to  an- 
other March  1, 1889;  and  that,  being  thus 
so  Indebted  by  debts  contracted  about  30 
days  before,  on  the  37th  of  April,  l8Sd,  she 
made  a  deed,  by  which  all  of  her  stock  of 
^ods  was  conveyed  to  a  trustee  for  the 
benefit  of  pretended  debts  and  creditors, 
vlth  intent  to  defraud  them  and  faerotber 
creditors.  (1)  That  the  said  Margaret  H. 
Fredenhelm  was  largely  Indebted  at  the 
time  of  making  the  said  assignment.  (2) 
That  the  fraudulent  alienee,  the  trustee, 
was  a  hopelessly  Insolvent,  broken  mer- 
chant. (8)  That  this  fraudulent  alienee 
was  the  brother  ul  the  only  preferred 
creditor  of  flrat  class  in  any  amouut. 
one  Fannie  Bottlgbelmer.  (4)  That  the 
said  frandulent  alienee  had  actually  par- 
ticipated In,  and  procui'ed  the  said  assign* 
ment  with  fraudulent  intent.  (51  That 
the  deed  provided  by  an  agreement  belure- 
hand  that  the  grantor  and  her  husband 
should  continue  to  conduct  the  business 
by  tbe  trustee  for  60  days,  and  remain  In 
possession  for  that  period.  (A)  That  lift- 
er an  assignment  had  been  determined  on, 
and  Its  terms  arranged,  and  preferences 
provided  for  by  said  deed  agreed  on.  she 
made  larg&  purchases  of  goods,  and  in- 
flateti  her  stock  to  an  unreasonable  degree. 
(7)  Tbat  she  sold  in  Norfolk  and  other 
cities  not  named  by  her  husband  repre- 
sentlDflT  himself  as  a  traveling  salesman, 
larse  bills  of  goods  for  cash,  at  prices 
far  below  the  market  value  and  cost  of 
said  ifoods,  when  such  goods  are  usually 
sold  on  credit,  and  were  so  bought  by  her 
on  credit.  (8)  That  in  order  to  procure 
this  credit  for  herself  thlH  fraudulent 
grantor  had  made  false  statements  and 
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estimates  of  assets.  Tbat  It  was  of  tbe 
utmost  importance  to  the  said  plaintiffs 
that  this  fraudulent  grantee  and  trustee 
should  be  removed,  and  be  enjoined  and 
restrained  from  acting  as  trustee,  and 
that  a  receiver  be  appointed  to  take 
charge  of  and  sell  the  said  goods  under 
the  order  of  the  court,  and  praying  for 
tbe  appointment  of  the  said  receiver,  and 
an  Injunction,  etc. 

Soon  after  the  filing  of  this  bill,  his 
honor.  Judge  Edward  H.  Fitzhtioh,  on 
the  7tb  of  May  entered  the  order  of  tbe 
court  as  follows:  **  Upon  reading  the  bill 
in  this  cause  the  court  is  of  opinion  that 
the  plalutllfs  should  givereasonablenotlce 
to  the  defendants.  Margaret  S.  Freden- 
helm and  A.  Fredenhelm,  her  husband,  and 
to  H.  Rosenberg,  trustee,  of  tbe  time  and 
place  of  moving  for  the  Injunction  and  the 
appointment  of  a  receiver,  and  tbe  court 
doth  so  order  and  direct.  And  tbe  court 
doth  further  order  and  direct  that  in  the 
mean  time  and  until  the  said  motion  can 
be  heard  and  determined,  [what  motion 
was  this  tn  be  determined  hereafter?  Ob- 
vioosly  the  motion  for  an  injunction  and 
tbe  appointment  ol  a  receiver,]  the  above* 
named  defendants  are  enjoined  and  r»> 
strained  from  removing,  selling,  or  in 
any  way  disposing  of  tlie  stock  of  goods 
In  tbe  store  No.  118  East  Broad  street, 
Richmond,  in  the  bill  and  proceedings 
mentioned,"  and  bond  required  in  the 
penalty  of  $500.  In  the  opinion  of  the 
majority  this  order  Is  referred  to  tn  the 
following  language:  "This  bill  [charg- 
ing, etc.,  and  paying,  etc.]  was  present- 
ed to  Judge  FiTZBuaa  In  the  chancery 
court  of  Richmond  city  un  the  7th  day  of 
May,  1S89,  who  on  that  day  granted  an 
Injunction  according  to  the  prayer  of  the 
bill,  but  declared  in  the  order  that  he 
deemed  It  propertliatthedefendantshould 
have  reasonable  notice  of  the  time  and 
place  of  moving  for  the  appointment  of  a 
i*ecelver  aa  prayed  for  in  tbe  bill,  and  an 
opportunity  to  move  to  dissolve  the  in- 
junction, and  this  accordingly  took  place 
after  this  Injunction  hadbeconiueffectual." 
This  is  the  language  of  the  majority  refer- 
ring to  the  order  of  May  7, 1889.  The  or^ 
derltFelf  says:  "Thecourt  Is  of  opinion 
that  the  plaintiffs  should  i^ve  reasonable 
notice  to  the  def'^ndants  [naming  them] 
of  the  time  and  place  of  moving  for  the 
Injunction  prayed  for  in  the  bill,  and  for 
the  appointment  of  a  receiver,  and  the 
court  doth  so  order  and  direct."  But  tlie 
opinion  of  the  majority  says  "that  the 
court  that  day  granted  an  Injunction  In 
accordance  with  the  prayer  of  the  bill," 
and  "declared  that  It  was  proper  to  give 
notice  of  the  time  and  place  of  moving  for 
the  appointment  of  a  receiver."  I  do  not 
see  In  the  order  of  May  7.  IS89,  above  In- 
serted In  full,  any  justification  for  this  con> 
structlon  by  the  opinion.  It  evidently 
does  not  grant  an  Injunction  In  accord- 
ance with  the  prayer  of  t-he  bill,  but  ex- 
pressly declines  to  do  so  in  words  unmis- 
takable, until  notice  has  been  given  to  the 
other  side.  I  find,  howt;ver,  in  the  brief 
of  the  appellants  the  following  language: 
"  Bill  was  presented  to  JudKt?  Fitzhuoh 
In  court  on  the  7th  of  May,  1889,  and  the 
judge  of  tbe  chancery  cotirt  had  granted 
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an  InJnneHon  according  to  ttae  prayer  of 
thpi  bill,  but  bad  directed  that  reaaonable 
notice  Bhould  be  fsiven  to  the  deteDdanta 
of  the  time  and  place  ol  moWng  lor  the 
appointment  of  a  receiver  prayed  lor  In 
the  bill. "  This  may  be  amereculncidence, 
as  great  minds  often  run  In  the  same 
channel,  but  obviously  brief  of  counsel  la 
not  the  record  of  the  court  under  review. 
This  Is  the  fundameotui  error  of  the  opin- 
ion, and  prepared  the  way  for  ttae  others 
which  cnlmlnated  In  what  I  regard  as  tbe 
erroneous  conclusion. 

This  order  of  May  7th  wau  followed  by 
the  order  of  May  14th,  when  nittlce  hav- 
ing been  given  as  required  by  the  court, 
the  order  of  that  day  was  entered  ae  fol- 
lows: "This  day  came  tbe  plaintiffs,  Na- 
than Bohr  and  others,  by  counsel,  and 
upon  their  motion  tor  the  appointment  of 
a  receiver,  made  in  open  court,  due  notice 
of  the  time  and  place  having  been  given 
the  defendants  In  this  cause,  according  to 
tbe  requirement  of  tbe  prellmteiary  injuuc- 
tloD  awarded  herein,  and  on  the  like  mo- 
tion of  the  defendants  by  counsel  to  dis- 
solve the  said  injunction,  and  was  ai^ued 
by  couuHel,  on  consideration  whereof,  and 
upon  the  reading  of  tbe  bill  and  the  peti- 
tion heretofore  filed  In  this  cause,  exhibits 
filed  therewith,  and  atfidarlts  filed  In  be- 
half of  the  plaintiffs  in  support  of  said 
mutton,  to-wlt.  S.  Frautman.  S.  W.  Ger- 
taardt,  John  L.  Baker,  and  Edgar  W.  Car- 
rlngton,  and  the  letter  of  M.  S.  Fredeu- 
helm, addressed  to  Mess.  Goldsmith, Bach- 
rach  &  Co.,  and  the  certificates  of  theclerk 
of  the  circuit  court  of  the  city  of  Rich- 
mond, and  tbe  clerk  of  the  chancery  court, 
city  of  Bli-hmoud,  [these  certificates  of 
these  clerks  were  certifications  of  unsatlH- 
fled  Judgments  and  decrees  against  the  In- 
solvent trustee,  showing  his  insolvency 
for  many  thousands  of  dollars  of  long 
standing,]  the  answers  of  the  defendants 
treated  as  aflldavlts,  and  the  paper 
marked  *!,*  signed  by  Thos.  Potts  and 
others,  to  the  reading  of  which  paper  and 
affidavit  objection  Is  made,  [this  paper 
signed  by  Thomas  Potts  and  otbers  Is  relied 
on  In  tbe  opinion,  and  Is  referred  to  as  fol- 
lows :  "  And  a  large  namberof  the  leading 
merchants  of  the  city  of  Bichmond  certi- 
fied that  the  trustee  named  In  the  deed 
was  peculiarly  qualified  Tor  the  trust  In 
quefitIou,"]and  the  affidavit  of  M.  S.  Fre- 
denheim  and  H.  Kusenberg,  trustee,  the 
court  doth  refuse  the  injunction  prayed  for 
In  ttae  bill  and  ttae  appointment  of  a  receiv- 
er, and  dotta  dissolve  the  preliminary  In- 
junction awarded  In  this  cause,  on  the  7tta 
day  of  May,  ISf^O,  [which,  let  us  remem- 
ber, by  Its  terms  was  expressly  llmlte<l  to 
the  time  when  the  motion  to  award  an 
Injunction  and  fortheappolntment  of  a  re- 
ceiver could  be  heard, — **in  the  mean  time, 
and  until  the  said  motion  can  be  heard 
and  determined;"]  bat  the  court  being 
of  opinion  that  upon  the  application  of 
any  party  In  Interest  a  bond  In  the  penal 
ty  of  ten  thousand  dollars  with  approved 
security  may  be  required  of  the  truRtee, 
H.  Rosenberg,  for  the  faithful  discharge  as 
Huch  trustee  and  tbe  performance  of  his 
duties,  which  bond  was  then  tendered  In 
open  conrt  by  ttae  said  H.  Rosenberg,  trus- 
tee, wltb  Thomaa  Potta  and  Fannie  Bot- 


ttgtaelmer  as  bla  anretles  thereon,  to  whlcb- 

security  no  objection  was  offered,  but  in 
consequence  of  the  absoice  of  said  securi- 
ties at  the  moment,  leave  is  given  to  sold 
Rosenberg,  trustee,  to  execute  said  bond 
in  open  court  to-morrow  morning  at  teu 
o'clock  A.  M.,  along  with  blaaald  aareties; 
and  ttae  court  doth  accordingly  direct  that 
said  bond  be  executed  at  said  honraccord- 
Ingly.  *'  This  Is  the  full  text  of  this  order. 
Now,  let  us  see  what  reference  there  is  to 
it  in  the  opinion  of  the  majority.  Speak- 
ing of  tbe  7th  of  May  order,  requiring  no- 
tice of  tbe  motion  to  award  an  Injunction 
and  for  the  appointment  of  a  receiver,  it 
says:  "After  this  Injunction  had  become 
effectual,  [?]  [which  by  its  terms  woe  in 
the  mean  time  and  until  the  said  motion 
could  be  heard.]  the  case  came  on  to  be 
heard  on  the  14th  day  of  May.  1889,  upon 
the  bill,  etc..  and  upon  due  notice  and  mo- 
tion to  dissolve,  and  was  fully  beard  up- 
on the  arguments  of  cnansel,  upon  the 
motion  to  dissolve  the  Injnnctliin  and 
appoint  a  recover,  and  for  n:t  cither  pur- 
pose,  whereupon  a  decree  was  entered  dis- 
solving the  injunction  whlcb  bad  beea 
awarded  by  Judge  Fitzhdgh  on  the  7tb 
of  May,  1889,  »  •  •  denying  ttae  prayer 
of  the  bill  for  ttae  appointment  of  a  receiv- 
er, but  requiring  the  trustee,  H.  Rosen- 
berg, to  execute  a  bond  with  approved 
security  in  the  penalty  of  ten  thousand 
dollars,  *  •  •  wtalcta  bund  was  accord- 
ingly promptly  executed  by  tbe  said  tru»- 
tee." 

We  see  that  In  the  opinion  of  the  ma- 
jority it  Is  said  that  ttae  cause  came  on  on 
tbe  14tb  day  of  May,  on  the  motion  todla- 
solve  the  injunction  and  fortheappolnt- 
ment of  a  receiver,  and  fur  no  other  pur- 
pose, and  a  decree  was  rendered  dissolv- 
ing the  Injunction  and  reusing  to  appoint 
a  recover;  but  the  order  entered  ou  that 
day,  as  appears  In  the  printed  transcript, 
says:  "Tbecourtdoth  refuse  the  iDjanction 
prayed  for  In  the  bill,  and  the  appoiat- 
uient  of  a  rei^eiver,  and  doth  dissolve  [not 
the  lujunctlon  prayed  for  In  the  bill,  out} 
the  preliminary  Injunction  awarded  In 
this  cause  on  the  7th  of  May.  1889,  [that 
Is,  the  Injonctlon  awarded  by  the  court 
upon  itHOwn  motion  In  the  mean  time,  and 
until  the  motion  tu  award  the  injunction 
prayed  for  In  the  bill  could  be  heard  upon 
notice.]"  And  again,  the  opinion  states 
that  the  bond  of  the  trustee  referrad  to 
**  was  accordingly  promptly  executed. " 
The  decree  of  the  court,  on  tbe  other  hand, 
as  appears  by  the  record,  was  not  that 
ttae  bond  was  promptly  executed,  but  taero 
Is  ttae  very  different  language  used  by  the 
record  upon  this  subject:  "Which  bond 
was  then  tendered  in  open  court  by  the 
said  M.  Rosenberg,  trustee,  with  Tbomaa 
Pottsand  Funule  Bottigheimerashissuro- 
ties  thereon,  to  which  sei-urity  no  ob- 
jection was  offered,  but  in  consequence 
of  the  absence  of  said  securities  at  the  mo- 
ment leave  Is  given  to  said  Rosenberg, 
trustee,  to  execute  said  bond  In  open 
court  to-morrow  morning,  along  with  his 
said  securities;"  so  that  said  bond  with 
said  securities  was  not  promptly  executed, 
but,  so  far  as  this  record  discloses,  such 
bond  never  was  executed;  the  security 
Thomas  Putts  was  not  only  absent  at  the 
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niunient.  but  remdlnedperpetDally  absent, 
and  the  bond  sobsequentlyfltedondcopled 
In  the  record  and  containing  his  name  re- 
cited bs  one  of  tbe  obllgoro,  was  never  ez- 
ecnted  by  hliD,  althougb  h«  la  the  same 
Tbonias  Pottu,  no  doubt,  who  heads  the 
list  of  the  "  lavj?e  number  of  bnslness  men 
•of  Richmond,"  referred  to  aboTe,  who 
knew  H.  Rosenberg  for  many  years,  etc. 
l>uea  the  record  Justify  the  statement  In 
the  opinion,  that  the  case  came  on  and 
\ras  fully  beard  upon  the  arguments  uf 
connsel  upon  due  notice  and  motion  to 
dissolve  the  iiilunctlon  and  for  the  ap- 
pointment of  a  receiver?  On  the  con- 
trary, it  tthows  that  the  motion  refused 
iraa  one  to  ff ran  t  an  injunction  and  to  ap- 
imlnt  a  recover.  Bat  another  Inspection 
of  the  brief  of  counsel  for  the  appellant 
will  show  how  this  misapprehension  of 
the  record  came  abont.  It  Is  there  said : 
"After  Raid  injunction  had  been  awarded 
byJad^FiTZUCOH.and  bad  become  effect- 
ual, the  defendants  filed  their  answers, 
*  *  "  nod  the  case  being  fully  heard  up- 
un  the  arsuments  of  counsel,  and  the  de- 
cree upon  Its  face  showing  that  the  case 
was  brought  on  upon  amutlon  to  dlssolre 
the  injunction  and  appoint  n  receiver,  and 
for  uo  other  purpose,  the  Injunction  which 
had  been  thus  awarded  by  Judge  Fitz- 
HCOH  on  the  7th  of  May,  1889,  was  dis- 
solved, and  the  recetvetablp  asked  for  was 
denied,  bnt  the  tmstee,  H. Rosenberg,  was 
re<iuired  to  execute  a  bond  la  the  penalty 
nf  #10.000.  with  approved  security,  for  the 
faithful  discharge  ot  his  duties  as  such 
trustee,  which  bond  was  accordingly  exe- 
cuted." When  this  language  was  on  the 
brief  ot  counsel  it  was  "simply  executed," 
but  when  transplanted  to  the  opinion  It 
was,  in  the  exuberance  of  tlie  writer, 
'*promptly  exeeated,"  whereas  the  bond 
offered  in  court  un  the  14th  of  May  with 
sureties  to  whom  no  objection  was  made 
was  never  executed  at  all.  The  only 
bond  filed  was  executed  by  Bottlgheimer, 
who  is  the  preferred  creditor,  and  uhiefly 
interested  In  maintaining  the  alleged 
fraudulent  deed. 

The  rec.trd  In  this  case  shows  that  a  bill 
was  filed  by  creditors  of  a  defaulting 
debtor,  who,  having  greatly  Inflated  a 
stock  of  Dierchaodiae  a  few  days  before, 
had  B<ild  large  quantities  of  the  goods 
purchased  recently  and  not  paid  for,  not 
inthe  usual  course  of  business,  upon  credit 
or  for  cash  upon  a  profit,  but  below  cost 
price,  and  for  cash,  by  sending  her  bus- 
band  out  to  make  these  secret  sacrifices 
In  distant  cities,  and  then  conveyed  tb« 
anpaid-for  goods,  not  to  secure  the  pur- 
chase price  for  the  seme,  but  first  to  pay 
a  large  debt  to  the  sister  of  the  trustee, 
and  provided  that  the  defaulting  debtor 
and  her  husband  should  practically  con- 
tinne  to  manage  and  ruu  the  buRlness  for 
W  days:  and  theaffidavlts  filed  show  that 
the  alleged  trustee  was  not  to  be  found 
abont  the  premises,  but  that  the  alleged 
fraadulent  grantor  and  her  husband  were 
actually  In  charge,  cuid  when  anxious  in- 
quiries were  made  for  this  trustee  he 
could  not  be  seen,  but  the  husband  was 
there,  declaring  that  be  could  attend  to 
aaytblug,  and  said  that  his  wife  proposed 
to  pajr  2i  cents  on  the  dollar  as  a  com- 


promise. That  the  object  of  the  bill  warn 
to  set  aside  the  said  deed  as  actually 
fraadulent,  and  charged  (rand  upon  the 
grantor  and  upon  the  grantee,  and  asked 
for  an  injunction  to  stop  the  sacrifice  ot 
the  property  in  question,  and  to  place  the 
same  In  the  bonded  handa  of  a  receiver  of 
the  court,  charging  and  showing  by  Judg- 
ments and  decrees  ansatlsfted  against  blm 
to  the  amount  of  thousands  of  dollars  of 
long  standing  that  the  trustee  waa  in- 
solvent (which  insolvency  the  tmstee  ad- 
mitted in  his  answer)  and  irresponsible. 
That  the  hearing  ot  this  motion  for  an  In- 
junction and  the  appointment  ot  a  receiv- 
er was  adjourned  fur  a  few  days,  to  allow 
notice  to  the  defendants,  and  in  the  mean 
time,  and  until  this  motitm  could  be  heard, 
an  injunction  was  temporarily  awarded 
until  the  motion  to  award  an  Injunction 
and  appoint  a  receiver  could  be  heard 
upon  notice.  That  upon  notii^e  being  given 
and  the  motion  heard  the  injunction  was 
refused,  but  tbe  trustee  required  to  give  a 
bond.  That  upon  this  refusal  of  the  chan- 
cery court  Judge  in  open  court,  toaward  an 
injunction  an  application  was  made  to 
one  of  tbe  Judges  of  this  court,  as  is  ex- 
pressly authorized  by  section  31)18,  which 
says:  "When  a  circuit  or  corporation 
court  or  a  Judge  thereof  shall  refuse  to 
award  an  injunction,  a  copy  of  the  pro- 
ceedings in  court  and  the  original  papers 
preseuted  to  a  Judge  In  vacation,  with  his 
order  of  refusal,  may  be  presented  to  a 
Judge  ol  the  court  of  appeals,  who  may 
thweopon  award  the  injunction, "  and  the 
same  was  awarded  accordingly.  It  is 
idle  to  say  that  such  an  act  was  ultrn 
vires,  as  is  said  in  tbe  opinion  of  tbe  ma- 
jority. The  next  section  of  the  Code  di- 
rects that  such  order  shall  be  certified  to 
and  become  an  onier  of  the  court  below, 
and  this  was  so  ordered  accordingly. 
Without  moving  to  dissolve  this  injonc- 
tlon  in  the  court  below,  and  without  a 
transcript  of  the  record  except  the  bill,  tbe 
order  <if  May  14. 1889,  and  the  order  of  the 
Judge  of  tills  court  awarding  the  injunc- 
tion, and  the  order  of  the  judge  of  the 
chancery  court  enforcing  the  same,  an  ap- 
peal was  applied  (or  and  obtained.  The 
t>etltion  for  an  appeal  sets  forth  that  the 
judge  of  the  chancery  court,  Judge  Wkll-^ 
FOKu,  silting  for  Judge  Fitzhugh,  en- 
tered an  order  dissolving  a  preliminary 
order  entered  by  Judge  Fitzhugh,  and  re- 
fusing to  appoint  a  receiver,  and  also  re- 
fusing to  awanl  an  Injunction  prayed  for 
in  the  bll);  and  yet  the  opinion  states 
that  this  order  dissolved  the  injunction 
which  had  been  awarded  according  to  the 
prayer  of  the  bill  upon  lull  hearing  and 
argument  upon  'the  merits.  And  the 
opinion  of  tbe  majority  further  says:  "If 
the  complainants  in  the  bill  were  dissatis- 
fied or  aggrieved  by  this  order  ot  thechan- 
c^ior,  their  plain  remedy,  as  prescribed  by 
section  3464,  (^ode  of  1887,  was  by  appeal. " 
Upon  turning  to  section  8454,  Code  Va.,  we 
see  that  it  prescribes  that  "any  person 
who  is  a  party  to  any  case  in  chancery 
wherein  there  is  a  decree  or  order  dissolv- 
ing an  injunction,  or  to  any  case  requir- 
ing money  to  be  paid,  or  tlie  poRsessIon 
or  title  to  property  to  be  changed,  or  ad- 
judlcaUag  the  principles  of  a  cause,  or  in 
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any  CBRe  lu  wblcli  there  Is  a  final  Jadfr- 
meat.  decree,  or  order,  may  present,  a  pe- 
tition,"' etc.  Now,  under  this  section, 
where  could  the  plaintiff  tn  this  case  law- 
fully find  authority  to  preBent  a  petition 
for  appeal?  The  decree  of  the  court  says 
that  it  refufieB  to  award  an  injunction. 
Uow  was  theuase  heard  and  decided  upon 
Its  merits?  The  object  of  the  suit,  was  to 
annul  an  alleged  fraudulent  dned.  Was 
this  deed  annulled,  or  did  the  coort  roluse 
to  annul  the  same?  Not  by  any  order  of 
thedet'reea  In  this  record.  The  bill  souKht 
ttt  subject  the  property  conveyed  In  the 
deed  to  the  payment  of  the  debts  of  the 
plaintiffs.  Was  this  prayer  granted  or 
denied?  It  certainly  was  not  Ki'BDted. 
Did  the  court  below  do  anything  else 
than  refuse  to  award  an  Injunction,  and 
refuse  to  appoint  a  receiver,  and  require 
the  trustee  tn  f^ivri  a  bond?  This  was  all; 
and  yet  we  are  Rravely  told  that  If  the 
plaintiffs  were  agirleved  by  tnls  order, 
decldInK  DuthlnK  and  refusing  to  do  any- 
thing exi  ept  to  require  the  troatee  to  give 
a  bond  at  the  salt  of  creditors  who  had 
brought  their  suit  to  that  end,  their  reme- 
dy was  by  appeal.  There  Is  no  authority 
for  this  posltiim  in  the  !1454th  section  of 
the  Code  of  Virginia.  This  authority 
must  be  sought  for  somewhere  else  than 
the  Code  or  any  previous  decision  of  this 
court.  In  a  ^aper  copied  in  the  record 
signed  by  the  appellants*  counsel  this  sup- 
posed law  Is  set  forth  as  follows:  **Tbls 
decree  of  the  14th  ot  May,  1S89,  was  ren- 
dered upon  the  bill,  answers,  and  dep- 
ositions of  witnesses  and  arguments  of 
counsel  upon  a  full  hearing  of  the  case 
upon  thequestious  raised  upon  due  notice. 
If  the  decree  of  the  chancery  court  was 
erroneous,  the  plaintiffs'  remedy  was  by 
appeal  from  that  decree.  •  •  •  Xhe 
jsnsdlctlon  of  the  supreme  court  of  ap- 
peals and  of  the  Judges  thereof  is  fixed  by 
the  constitution  and  statute  law  of  the 
state.  A  judge  of  said  court  may  award 
an  appeal  or  writ  ot  error  upon  a  petition 
and  copy  ot  the  record  In  a  proper  case. 
Orders  dissolving  an  injunction  or  ap- 
pointing a  receiver  by  theexpress  terms  ot 
the  statute  are  made  subjects  of  appeal  in 
a  proper  case,  ^ee  Code  1887,  S  8464."  If 
-there  are  any  such  express  terms  In  this 
statute  they  do  not  appear  to  be  em- 
bodied In  any  of  its  words.  No  such  con- 
struction had  ever  before  been  placed  upon 
section  S454.  and  it  was  not  easy  to  an- 
ticipate such  a  construction.  So  the  plain- 
tiffs, having  been  refused  an  Injunction  by 
tile  chancery  court,  In  accordance  with  the 
prayer  of  the  bill,  as  the  order  itself  says, 
nnd  not  being  by  any  law  then  in  force  en- 
titled to  nn  appeal  under  section  3438  ot 
the  Code  of  Virginia,  applied  to  a  judge  of 
this  court  tor  aninjunctlon.  That  section 
provider,  as  we  have  said,  that  when  a 
clrt'ult  (which  Includes  the  chancery  court 
of  Richmond)  orcorporatlon  court  or  judge 
thereof  shall  refuse  to  award  an  injunc- 
tion, a  copy  of  the  proceedings  tn  court 
and  the  original  papers  presented  to  the 
Judge  In  vacation,  with  bis  order  of  re- 
fusal, may  be  presented  to  a  Judge  of  the 
court  of  appeals,  who  may  thereupon 
award  an  Injunction.  Here  is  the  an- 
thoiltylDthe  law  under  which  the  Judge 


of  this  court  acted,  when  tb«  Injunction 
was  awarded.  Yet  that  action  is  char^ 
acterlzed  as  ultra  vires.  This  rather  high- 
sounding  phrase,  used  a  good  deal  tn  the 
brief  ot  counsel,  has  no  rightful  place  in 
the  opinion  of  the  majority.  If  everything 
there  urged  were  i:orrect.  It  has  no  ap- 
plication, as  seems  to  be  supposed,  to  a 
ease  where  a  court  or  Judge  has  proceeded 
In  excess  of  bis  jurisdiction,  but  is  a  phrase 
which  nten  to  the  exercise  by  corporu- 
tiona  of  powers  not  granted  in  the  act  of 
their  creation.  It  is  agreed  that  corpora- 
tions cannot  exercise  their  powers  for  pur- 
poses foreign  to  their  creation.  This  is  a 
question  of  nt).  Interest  in  this  dlscUHslon, 
yet  for  the  beneflc  of  enthusiastic  counsel 
I  refer  them  and  the  learned  writer  of  the 
opinion  in  this  case  tr>  Mr.  Bonrier's  Dic- 
tionary (volumes,  p.  760,)  "Ultra  Vires;" 
1  Dill.  Mun.  Corp.  §381;  2  Dill.  Mun.  Corp. 
§§749,760;  13  Amer.  Law  Rev.  632  ;  2  Mi- 
nor, Inst.  549;  Ang.  &  A. Corp.  117.  These 
text-writers  fully  explain  the  legitimate 
use  of  the  phrase  In  question. 

The  opinion  contains  the  following: 
"This  statute  (section  84fi4)  confers  no 
original  Jurisdiction  upon  one  nf  the  Judges 
of  this  court  to  award  an  iDjunctlon,  ex- 
cept In  the  case  where  the  application  has 
been  made  first  to  a  judge  of  an  Inferior 
court,  either  In  terin-tlme  or  vacation," 
and  cites  ccwes.  It  Is  hard  to  reallce  that 
this  language  was  serionslT  used  with  ref- 
erence to  this  case  In  the  light  of  the  de> 
crecs  already  recited  from  the  record,  (and 
there  are  no  others  in  It.)  We  have  benn 
helped  to  an  explanation  of  the  startling 
statements  in  the  opinion  several  times  in 
this  discussion  by  turning  to  read  the 
strange  thingb  to  be  found  in  the  appel- 
lants' brief.  On  the  first  page  of  this  bri^ 
we  find  tbefoUowiug:  "No  original  Juris- 
dlctton  was  conferred  upon  any  of  the 
courts  of  appeal  to  award  an  injunction 
except  in  those  cases  iu  which  the  applica- 
tion has  been  first  made  to  a  Judge  of  tbe 
inferior  court,  either  In  term-time  or  vaca- 
tion, and  been  refused;**  citing  tbe  same 
cases.  A  good  deal  of  complaint  Is  found 
in  appellants'  brief  that  tbe  order  com- 
plained of  was  made  without  noUee.  and 
Underwood  t.  McVeigh,  28Grat.  418,  Incit- 
ed as  a  case  In  point,  and  all  this,  to  the 
extent  of  whole  pages  of  printed  matter, 
Is  transferred  solidly  to  the  opinion,  hut 
an  inspection  of  the  record  shows  that  It 
has  not  the  remotest  application  to  this 
case.  The  fullest  notice  was  everywhere 
required  and  given,  and  tbe  fullest  hearing 
accorded.  Tbe  chancery  court,  as  we 
have  seen,  did  not  take  tbe  first  step  wtth- 
ont  notice.  Nothing  was  done  without 
notice,  and  every  order  entered  in  the  case 
before  tbe  order  granting  the  appeal  was 
an  order  in  that  court.  What  has  Dndei^ 
wood  V.  McVeigh  to  do  with  this  case? 

The  next  question  raised  and  urged  by 
counsel  and  taken  up  and  adopted  by  tbe 
opinion  Is  that  a  judge  ot  this  court.  In 
awarding  an  Injunction  where  It  bas  been 
refused  by  the  court  below,  Is  without  au- 
thority to  appoint  a  receiver.  These  are 
Inconsistent  positions  taken  by  counsel. 
It  being  contended  at  one  time  that  the 
court  below  did  not  refuse  to  award  an 
injunction.  But  as  tbe  opinion  adopts- 


Digitized  by  Google 


N.  C.)    CLEVELAND  COTTON-MJLLS  c.  COM  MISSIONERS  CLEVELAND  CO.  271 


tlifcm,  I  will  remnrk  that  where  tbeqoefition 
iB  whether  a  Judgb  of  this  court,  when 
awarding  an  Injunction  to  go  as  an  order 
In  the  court  below,  niDHt  in  some  cases 
necessarily  appoint  a  receiver,  as  In  this 
rase,  or  destroy  the  rights  of  property  in- 
volved by  leaving  the  profterty  without 
a  hand  to  bold  or  protect  and  guard, 
the  grant  of  the  authority  to  award 
the  iniottctlon  carries  with  It  as  a  neces- 
sary Incident  the  authority  to  appoint  a 
receiver.  But  equally  true  la  it  that  that 
question  is  not  worth  diBcusslng  In  a  dls< 
aenting  oplniun,  as  it  is  no  longer  an  open 
question  In  this  court,  except  so  far  as  It 
is  disturbed  by  this  case,  which  Is  not  at 
all,  as  the  opinion  makes  this  out  to  be  a 
case  where  an  injunction  was  granted, 
and  dissolved  upon  the  merits.  Jn  the 
case  ol  Graeme  v.  Oullen,  28  Grat.  2H2.  2K5, 
Judfce  JoTNBB.  of  this  court,  so  acted, — 
awarded  an  InluncMon  and  appointed  a 
receiver,  as  did  Judge  Bukkb  in  the  case  of 
Richardson  v.  Willrox.i  from  the  circuit 
court  of  Charles  City,  while  I  was  the 
Judge  of  that  circuit.  Beverley  v.  Brooke, 
4  Grat.  1S9,  212;  Penn  t.  Whiteheads.  12 
Grat.  83.  Upon  the  merits  enough  has 
been  said  already  for  the  purposes  I  have 
in  view  to  put  myself  right  upon  the  rec- 
ord, and  for  that  purpose  I  have  quoted 
lar^Iy  from  the  record. 

One  word  as  to  the  propriety  of  the  or- 
der granting  the  appt*al.  The  order  refus- 
ing to  award  the  injunction  was  rendered 
on  the  14th  of  May.  The  order  made  by 
nne  uf  the  Judges  of  this  court  was  made 
on  the  15th  ol  May.  The  defendants  de- 
fied this  order,  denouncing  it  as  vltr» 
vires,  as  the  opinion  has  done.  Applica- 
tion was  made  to  nieto  supplnment  It  and 
enforce  It.  This  I  declined  to  do,  as  that 
was  the  province  of  the  chancellor  below. 
Thin  the  chancellor  did,  by  decree  entered 
on  the  22d  of  May.  On  the  23d  of  May— 
the  next  day— one  «>f  thejndges  of  this 
court — the  writer  of  the  opinion — granted 
an  appeal,  which  was  Interpreted  to  re- 
verse and  nullify theurderawardlngtheln- 
Junction,  without  any  consultation  what- 
ever with  the  Judge  who  had  awarded 
the  Injunction,  and  this,  as  I  have  shown 
from  the  record  already,  without  obtain- 
ing a  transcript  ol  the  record,  as  la  re- 
qnired  by  section  3157,  Code  Va.;  one  of 
the  decrees  relied  on  not  bdng  copied,  only 
11  pages  being  brought  up,  whereas  it  was 
neceaeary  subsequently  to  bring  up  118 
pages  in  addition,  couslstlng  chiefly  of  the 
petitions  of  numerons  creditors  Seeking  to 
set  aside  tbedeed  as  fraudulent;  affidavits 
flatly  contradlrtlng  one  the  other;  not  a 
deposition  t-aken  in  the  case;  no  principle 
Id  the  cause  settled ;  the  possesion  of  the 
property  unchanged,  because  In  this  case 
the  trustee  was  In  court  and  the  i*ecelver 
was  in  court  as  soon  as  he  qualified, 
which  he  did  do,  and  the  possession  of  the 
prtiperty  was  In  the  hands  of  the  court  in 
either  case;  and  there  had  been  no  order 
dissolving  an  injunction,  and  no  final  de- 
cree ht  the  cause,  and  no  motion  had  been 
made  in  the  lowercourc  to  dissolve  the  de- 
cree awarding  the  injunction,  Clearly 
there  was  no  order  in  the  case  to  which 
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by  law  and  according  to  the  unbroken  de- 
cisions of  this  court  up  to  this  time  an 
appeal  would  lie.  See  the  case  of  Jamison 
V.  Jamison's  Adm'x,  86  Va.  54,  9  S.E.  Rep. 
480,  and  eases  cited.  I  think  the  appeal 
wart  unauthorized  by  law,  was  Improvl- 
dently  awarded,  and  should  have  been  dis- 
missed without  more,  as  was  moved  by 
the  appellees.  And  for  the  foregoing  rea- 
sons I  dissent  from  the  opinion  of  the  ma- 
jority on  all  points.  No  appeal  lies  In 
this  state  from  an  order  awarding  an  in- 
junction and  appointing  a  receiver;  cer- 
tainly not  in  a  case  like  this,  when  the 
property  was  In  the  hands  of  the  court's 
officer,  when  there  was  no  motion  made 
in  the  lower  court  to  dissolve  this  Injunc- 
tion, and  no  proofs  taken,  and  no  decision 
on  the  merits. 

BiRHARDson,  J.,  also  dissents  from  the 
opinion  ol  the  court. 


Clevei.ani>  Cotton-Mills  v.  CoMuissiON- 

KRS  OF  CLBVULAND  COtlNTY. 

(Supreme  Court  of  North  Carolina.  May  12, 

1891.) 

COHTBACT  BT  COTmTT  ComfI88IOXBB8 — RaTIFIOA- 
TION  BT  JDSTICBB  Or  THB  PBACB. 

Defendanta,  comity  oommissioaov,  con- 
tracted in  writing  to  pay  plaintiff  the  actual  cost 
of  constructing  a  bridge  upon  a  highway  in  the 
county.  A  majority  of  the  JuBtices  of  the  county, 
not  then  in  sesaion,  ezeouted  a  writing  ratifying 
the  contract,  and  afterwards  at  a  regular  Joint 
meeting  of  the  commissioners  and  Justices  a 
quorum  of  the  latter  voted  in  ratUiuatton  of  said 
contract  Heldy  that  under  Code  11.  O.  S  707, 
sahsec.  10,  providing  that  where  the  cost  of  a 
bridge  exceeds  $500  the  commissioners  can  order 
its  cou»tructlon  only  with  the  concurrence  of  a 
majority  of  the  Jastioes  of  tho  peace,  the  ap- 
proval of  the  contract  by  a  majority  of  the  jus- 
tices sitting  aa  an  organized  body  is  a  soffiment 
compliance  therewith.  UBHaniOK,  C.  J.,  and 
Clabk,  J.,  dissenting. 

Appeal  from  superior  court,  Cleveland 
county;  0.  H.  Brown,  Judge. 

The  plaintiff  contracted  in  writing  with 
the  defendants  to  construct  for  the  latter 
a  bridge  across  First-Broad  river  in  the 
county  of  Cleveland,  and  the  latter  stipu- 
lated and  promised  to  pay  the  former  for 
the  same  the  actual  cost  of  the  bridge. 
The  price  was  not  otherwise  specified.  A 
majority  of  the  Justices  of  the  peace  of 
that  county,  not  in  session  with  the  de- 
fendants at  the  time,  signed  a  paper  writ- 
ing in  which  they  "do  by  our  [their]  sig- 
natures ratify  and  confirm  and  concur  in 
the  above  contract,  made  on  the  21st  day 
of  May.  1888,  between  the  county  commis- 
sioners of  Cleveland  county  and  Cleveland 
Cotton-Mills, "  etc.  In  the  contract  it  is 
stipulated  that  "the  payments  [are]  to 
be  made  in  annual  installments  In  amounts 
equal  to  the  tax  on  Ite  [the  plaintiff's] 
property  in  this  county  each  year,  until 
full  payments  shall  be  made."  After- 
wards, at  a  regular  Joint  meeting  In  June, 
1890,  of  the  commissioners  and  Justices  of 
the  peace,  a  quorum  of  the  latter  being 
present,  the  plaintiffs  asked  In  writing 
that  the  Justices  of  the  peace  "ratify  and 
concur  in  the  contract"  mentioned  above. 
A  motion  in  this  Joint  meeting  was  made 
to  that  effect,  which  was  adopted,  23  Jos- 
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tlces  of  the  peace  votlog  lor  and  IS  against 

It.  The  defendants  did  not  vote.  The 
plaintiff  complied  fully  on  its  part  witti 
the  contract,  and  the  defendants  accepted 
thp  bridge,  wlilch  cost  $2,730.95.  A  new 
road  wa»  estalilished  leading  across  this 
bridge,  aud  It  and  the  bridge  have  been 
constancy  U8ed  by  the  public,  and  there 
iR  no  other  way  of  crosHing  the  river  Id 
the  northern  part  ol  the  county  vbea  the 
water  Is  high.  The  board  of  commission- 
ers lor  3888,  after  the  completion  and  ac- 
ceptance of  the  bridge,  "made  the  first 
payment  on  said  bridge,  amonntlDg  to 
$185.21,  an  amount  equal  to  tax  on  plalo- 
tlff's  property  in  this  county  for  that 
jear.  Between  the  time  of  this  first  pay- 
ment and  the  time  when,  under  the  con- 
tract, the  second  payment  to  be  made 
came  due,  a  new  board  of  county  com- 
mlsBloners  came  into  office,  aud  upna  de- 
mand they  refused  and  still  refuse  to  pay 
the  aecuud  installment  of  the  contract 
price  due  the  plaintiff,  but  nevertheless 
they  exercise  control  orer  the  new  road 
which  leads  to  and  across  the  said  bridge, 
and  it  and  the  road  have  been  constantly 
used  by  the  public  as  a  highway,  and  the 
eupervlsors  control  the  road.  This  ac- 
tion is  brought  to  recuver  the  sum  ol 
money  alleged  to  be  due  to  the  plaintiff 
upon  and  by  virtue  ol  the  said  contract. 
The  defendants  contend  that  the  contract 
sned  upon  Is  void,  and  ol  no  efTert,  because 
It  was  not  made  "  with  the  concurrence  ol 
a  majority  of  the  justices  of  the  peace"  ol 
the  county,  as  required  by  the  statute, 
(Code.  §  707,Bubflec.lO;)  and  further,  that  it 
is  void  becntise  It  undertakes  to  provide  In 
advance  that  a  part  of  the  regular  reve- 
nues of  the  county  coming  from  tite  plain- 
tiff shall  be  devoted  to  a  specified  purpose* 
etc.  The  court  gave  Judgment  for  the 
plaintiff  for  the  amount  due,  and  the  de- 
fendants appealed. 

Batchelor  &  Devereux,  for  appellants. 
W.  J.  Uoutgomery  and  J.  F.  Scheuck,  tor 
appellee. 

Avery,  J.,  (after  stating  the  facta  aa 
above.)  The  courts  of  this  country  have 
generally  adopted  the  common-law  princi- 
ple that,  If  an  act  is  to  be  done  by  un  in- 
definite body,  the  law,  resolutlou.or  ordi- 
nance authorizing  it  to  be  done  is  valid  if 
passed  by  a  majority  of  those  present  at 
a  legal  meeting.  1  Dill.  Mun.  Corp.  §  277, 
(215.)  Wheretbelawcreating  a  muulctpal 
corporation  iB  silent  on  the  subject,  the  ma- 
jority of  the  members-elect  or  ofUcersorper- 
sonsanthorlzed  tu  act  constitute  the  legal 
body,  and  a  majority  of  the  membera  of 
the  legally  organized  body  can  exercise 
the  powers  delegated  to  the  municipality. 
I  Dill.  Mun.  Corp.  §  278,  (216;)  Helskell  v. 
Mayor,  etc.,  65  Md.  125,4  Atl.  liep.  116; 
Barnert  v.  Pnterson,  48  N.  J.  Law.  ^5,  6 
Atl.  Uup.  16.  The  same  rules  apply  to 
other  bodies,  whether  the  two  houses  ol 
the  legislature  or  other  organized  bodies 
of  otficers  or  persons  to  whom  the  legisla- 
ture has  given  authority.  The  powers 
delegated  to  a  county  can,  as  a  general 
rule,  be  exercised  only  by  the  board  of 
county  commissioners,  or  in  pursuance  of 
a  resolution  adopted  by  tliem.  Code,  fi 
703.   The  commissioners,  organised  and 


• 

acting  as  a  t>oard.  are  the  embodiment  ol 

municipal  authority.  In  their  names  the 
county  must  sue  and  be  sued.  The  only 
limitations  upon  their  exercise  of  the  cor- 
porate functions  ol  the  municipality  is  to 
be  found  in  subsections  1, 10, 11, 17,  and  20 
of  section  707  of  the  Code.  Subsection  10 
provides  that,  where  the  cost  of  buUdlag 
or  repairing  a  bridge  shall  exceed  $500.  the 
commissioners  can  order  the  construction 
or  repair  only  **  witb  the  concurrence  of  a 
majority  ot  the  Justices  of  the  peace,  "as 
snbsection  1  impoaes  the  restriction  that 
taxes  shall  not  be  levied  by  the  board  ex- 
cept **  with  the  concurrence  of  a  majority 
of  theJusUees  of  the  peace  slttlDg  with 
them.'*  Before  the  constitution  of  1868 
was  adopted  the  Justices  of  the  peace  In 
the  several  counties  exercised  the  powers 
delegated  to  the  counties  by  the  legisla- 
ture. The  justices  of  the  peace  were  the 
Judges  (if  the  courts  of  pleas  and  quarter 
sessions.  For  convenience  the  various 
statutes  specified  the  particular  number 
that  mast  sit  to  discharge  certain  Judicial 
duties  or  exercise  police  powers  oldtOerent 
kinds.  Bev.  Code.  c.  ;tl.  §  1.  "A  majority, 
or  twelve,"  were  required  to  meet  on  the 
second  and  third  days  of  the  term  of  the 
county  court  first  held  alter  the  election, 
to  take  the  sheriH's  bond.  Bev.  Code.  c. 
105,  §  10.  The  justices  of  the  peace,  "a 
majority  being  present,**  were  required,  at 
their  firat  court  htdtl  after  the  1st  of  Janu- 
ary of  every  year,  to  levy  a  tax  lor  coun- 
ty purposes.  Bev.  Code,  c.  28,  {  1.  The 
Justices  being  then  the  representatives  ol 
the  County  as  a  corporation,  and  recog- 
nized by  the  law  as  a  body  clothed  witb 
judicial  authority  and  charged  with  ad- 
ministrative duties,  it  followed  that  pow- 
ers delegated  to  them  were  to  be  exercised 
by  a  majority  constituting  a  quorum  ac- 
cording to  the  commou-law  rule,  unless 
some  statute  proKribed  that  a  smaller 
number  would  be  sufficient,  or  more  than 
a  majority  would  be  required  to  discharge 
a  specified  official  duty.  After  the  consti- 
tutional amendments  bad  been  ratified 
and  had  taken  effect  (on  January  1, 1S77) 
the  legislature,  having  entire  control  »l 
county  government,  provided  (Code,  $716) 
that  the  Justices  should  meet  biennially  on 
the  first  Monday  In  June,  and,  a  majority 
being  present,  "should  proceed  to  elect 
not  more  than  five  nor  less  than  three 
county  commissioners."  The  commis- 
Hloners  can  call  the  justices  of  the  peace 
together  not  oftmer  than  nnee  In  threv 
months.  ld.§717.  The  JusUcesare  requir- 
ed, by  section  719  of  the  Code,  to  fill  vacan- 
cies occurring  In  the  board  of  commission- 
ers of  a  county.  Itle  clearthatby implica- 
tion of  law  a  majority  of  the  majority  of 
the  wholenumber  necessary  to  constitute  a 
quorum  may  fill  a  vacancy  la  the  board  of 
commissioners  and  elect  all  of  the  commis- 
sioners In  tbs  biennial  meeting  (**a  majori- 
ty being  present")  by  the  express  terms  ol 
the  law  In  the  same  way.  In  addition  to 
the  tour  instances  already  mentioned  la 
which  the  Justices  of  the  peace  of  the  sev- 
eral counties  are  required  to  participate 
lu  their  government,  we  find  that  It  is 
provided  in  subsections  11  and  20ot section 
707  that  tbecoiumissionerssball  beclotfaed 
with  authority  to  meet  the  necessary  ax- 
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penses  of  the  several  countlw,  or  to  Bell 
or  lease  real  estate  bplonjo^Ing  to  the  coun- 
ty, only  with  the  "aHseot  of  a  majority  of 
the  jQstlceB  of  the  peace  therein."  Wethlnk 
It  is  dear  that  the  porpoae  n(  the  general 
assembly,  acconliofr  to  the  ordinary  niean- 
itiR  of  the  langaajce  employed  by  it,  was 
to  require  the  concurrence  of  a  majority 
of  the  whole  number  cunstltutinK  a  quo- 
rum, to  be  expressed  In  the  usual  way  by 
a  majority  of  thifse  present,  where  the 
Justices  should  ratify  or  express  tbelr  ap- 
proval of  an  order  tor  the  lerylniS  ot  taxes 
for  eoanty  purposes,  or  provide  forcon- 
stmctlns  bridges,  InvolvlnK  an  expendi- 
ture of  more  than  $500.  Just  as  a  majority 
(under  chapter  28,$  1,  Rev.  Code)  levied 
the  tax  before  1868. 

Under  the  system  of  county  government 
established  by  the  constitution  of  1868  the 
several  Justices  of  the  peace  were  made 
each  a  Judicial  officer  with  a  limited  Juris- 
diction,  and  those  realdloK  In  each  town- 
^ip  were  created  a  body  politic  forcer- 
taiu  pDrposes;  but  there  were  no  powers 
exercised  by  all  the  Justices  of  ii  coiiuty  as 
a  body,  and  consequently  no  provision  of 
law  recofcnlzlng  thvm  as  an  organization. 
After  the  amendments  had  been  ratified 
the  legislature  of  1876-77  provided  (Code. 
S  TIT)  that  they  might  orgunlze  at  their 
meetings,  to  be  held  not  oftener  than 
four  times  a  year,  with  the  register  of 
deeds  as  ex  officio  clerk,  and,  in  the  ab- 
sence of  a  specific  requirement, empowered 
a  majority  coubtitutlug  a  quorum  to 
transact  bnsluess.  It  seems  probable  that 
the  general  assembly  did  not  propose  orig- 
inally to  recognise  the  Jasttces  In  their 
organized  capacity  except  for  the  purpos- 
es mentioned,  and  therefore,  tn  Intrasting 
them  with  the  supervisory  power  to  rati- 
fy or  annul  the  action  ot  the  commission- 
ers In  five  out  ol  the  six,  it  was  deemed 
best  to  declare  what  number  should  be 
requisite  for  each  purpose,  though  the 
nooiber  prescribed  might  amount  to  an 
affirmance  of  the  common-law  rnle.  It 
most  be  remembered  that,  unless  %  con- 
trary Intent  Is  apparent  from  the  words 
of  the  statute,  in  each  case  a  majnrlty  of 
the  organized  body  is  to  constitute  a  quo- 
rum and  express  their  will  In  the  usual 
way.  We  must  also  note  the  fact  that  the 
powers  to  levy  taxes  to  build  costly 
bridges  and  to  erect  bouses  of  correction 
are  exercised  by  the  commissioners,  sub- 
ject to  "the  concurrence  of  a  majorltj*  of 
the  Justices  ot  the  peace, "  while  the  au- 
thority to  borrow  mone.v  to  meet  the  nec- 
essary county  expenses  and  to  sell  or  lease 
the  real  estate  of  the  county  Is  made  to 
depend  npon  the  "assent  of  a  majority  of 
the  Justices  of  the  peace  therein."  The 
language  used  Intheeesubsectlons is  mucfa 
more  restricted  than  that  employed  In  the 
constitution,  art.  7,  §  7.  That  section 
provides  that  "no  county,  city,  town,  or 
other  municipal  corporation  nhall  con- 
tract any  debt,  pledge  its  faith,  or  loan  its 
credit,  nor  shall  any  tax  be  levied  or  col- 
lected by  any  offlceraof  thesame.exueptfor 
the  necessary  expenses  thereof,  unless  by 
a  vote  ot  the  majority  of  the  qualified 
Toters  therein.  **  The  language  of  the  con- 
atitutlon  Is  very  widely  different  from 
that  used  in  any  of  the  statutes  defining 
T.lS8.K.no.9— 18 


the  powers  of  Justices  ot  the  peace,  to 
which  we  h«ve  referred.  The  constitu- 
tional Inhibition  is  Intended  to  prevent 
the  creation  of  any  such  debts  as  thoae 
specified,  not  without  the  assent  or  con- 
currence of  a  majority,  (which  may  be  ex- 
pressed by  an  organiEatlon  comprising  a 
majority,)  but  unless  by  a  vote  (actually 
cast)  of  a  majority  ot  the  qoaltfied  voters 
therein  (In  the  county)  In  favor  of  creat- 
ing It.  We  think  that  the  words,  "by  a 
vote  of  a  majority,"  as  an  entirety,  can- 
not t)e  Interpreted  as  equivalent  to  **  with 
the  concurrence, "  or  "with  the  assent,  ol 
a  mujority,"  which  can  be  manifested  just 
as  each  faonse  of  the  general  assembly  is 
in  the  habit  of  tElving  the  assent  of  the 
body  to  a  law  by  a  majority  of  a  quorum. 
Cooley,  Const.  Llm.  raarg.  p.  141.  Where 
the  word  "majority  "  is  used  In  the  stat- 
ute to  define  a  quorum,  as  In  the  8ul>sec- 
tlons  cited,  the  concurrence  of  the  majori- 
ty is  ascertained  by  the  nnlveraal  rule 
governing  deliberative  bodies.  Judge 
Cooley  says:  "A  simple  majority  of  a 
quorum  Is  sufflcien  t,  unless  the  constitu- 
tion establishes  some  otb3r  rule;  and 
where,  by  the  constitution,  a  two-thirda 
or  three-fourths  vote  Is  made  essential  to 
the  passnge  ot  any  particular  class  of  bill, 
two-thirds  or  three-fourths  of  a  quorum 
will  be  understood,  unless  the  terras  em- 
ployed clearly  indicate  that  this  propor- 
tion of  all  the  members  or  of  all  chose 
elected  is  intended."  Cooley,  Const.  Llm. 
marg.  p.  141.  The  constitution  of  Michi- 
gan provided  that  no  act  ot  incorpora- 
tion should  be  passed  by  the  l^slatnre 
unless  with  the  assent  of  at  least  two- 
thirds  of  each  house.  The  supreme  court 
of  that  state  held  that  by  the  phrase  men- 
tioned, twu-thirds  of  the  legislative  body, 
comprising  a  majority  ol  the  members 
elected  and  qualified,  was  meant.  South- 
worth  V.  Hallroad  Co.,  2  Mich.  287.  The 
custom  has  been,  where  the  framers  of 
constitutions  have  meant  a  majority  of 
the  whole  number,  to  Indicate  the  Intent 
to  take  the  provision  of  the  organic  law 
out  of  the  general  rule  of  construction  by 
using  the  words  "a  majority  (or  two- 
thirds,  as  the  case  may  be)  of  the  mem- 
bers elected."  Sedg.  St.  &  Const.  Law, 
533.  The  constitution  of  North  Carolina 
(article  18,  §  2)  provides  that  no  part  of 
that  Instrnment  shall  be  altered  "unless  a 
Mil  to  alter  the  same  shall  have  been 
agreed  to  by  three-fifths  ot  each  house  of 
the  general  assembly. "  This  clause  re- 
ceived a  legislative  construction  from  the 
house  ot  representatives  when  an  amend- 
ment was  passed  by  the  votes  of  60  out  ot 
.  100  present,  and  out  ot  an  aggregate  mem- 
bership of  120.  House  Journal,  630,  707. 
When  a  case  Involving  the  construction  of 
a  similar  clause  In  the  constitution  of  Mis- 
souri (Harshman  v.Bates  Co., 92  C.  S.  509) 
first  came  belore  the  supreme  court  of  the 
United  States  for  Interpretation,  upon  an 
analysis  of  the  language  ("unless  two- 
thirds  of  the  qualified  voters  of  such  city 
or  town  at  a  regular  or  special  election  to 
t}eheld  therein  shall  assent  thereto")  It 
was  held  to  require  the  affirmative  vote 
of  two-thirds  of  all  of  the  registered  vot- 
ers, and  not  to  mean  two-thirds  of  those 
voting.  In  County  ot  Cass  v.  Johnaton, 
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95  U.  S.  360.  tlie  court  overruled  that  de- 
cision, but  Mr.  Chief  Justice  Waitk.  tlellv- 
etiag  the  opinion  of  the  court,  rested  the 
ruliuf;  entirely  upon  the  idea  that  the 
courts  of  the  United  States  must  be  is<)v- 
erned  by  and  conform  to  the  construction 
Riven  hy  the  supreme  court  of  Missouri  to 
H  similar  statute  enacted  in  pursuance  of 
the  same  clausein  the  constitution  of  that 
state,  -lustlce  Bradley,  in  an  able  dis- 
sentiufe  opinion,  Insisted  that  the  clause 
In  question  had  received  no  such  Judicial 
interpretation  from  the  court  of  Missouri, 
and  that  it  was  In  fact  analogous  to  an- 
other section  of  the  constitution  of  that 
state,  whit-h  provided  that  no  bill  slii»uld 
be  passed  "unless  by  the  consent  of  a  ma- 
jority of  all  the  members  elected  tt»  each 
branch  uf  the  general  assembly."  In  the 
absence  of  such  a  provision  in  ourown  con- 
stitution the  majority  of  a  quornm,  under 
thepT^neral  rule,  la  deemed  sufficient,  and 
without  the  addition  of  the  word  "elect- 
ed." Article  13,  §  2.  was  interpreted,  as 
■we  have  seen,  to  require  the  afflrmative 
vote  of  three-fifths  of  the  whole  (being  for 
the  particular  purposeaquornm)  thatnct- 
ually  voted.  In  Duke  v.  Brown,  96  N.  C. 
1»0,  I  S.  £.  Rep.  873,  Chief  Justice  Smith 
adverts  to  the  conflictlni;  rulings  in  con- 
struing even  such  strons:  language  as  that 
uned  in  the  couatltutlon  of  Missuuri,  and 
determining  w^hether  a  requirement  that 
n  municipal  debt  could  only  be  Incurred 
by  a  vote  uf  a  uialority  ol  the  voters 
should  be  interpreted  to  mean  a  majority 
of  the  qualified  voters  or  a  majority  of 
those  voting.  The  ruling  of  the  court  is 
made  to  depend,  in  part  at  least,  "upon 
the  difference  In  the  terms  used"  In  article 
7,  §  7,  of  our  constitution  from  those  em- 
|)loyed  In  statutes  and  clauses  of  constitu- 
tions that  have  received  Judicial  con- 
struction in  other  courts.  Tnls  court  had 
previously  reached  the  conclusion,  in  a 
case  decided  at  the  same  term,— Souther- 
land  V.  City  of  Goldeboro,  96  N.  C.  41),  I  S. 
E.  Rep.  760, — that  registered  voters  only 
were  qualified  voters,  and  that  no  county, 
town,  or  other  municipal  corporation 
could  contract  any  debt,  pledge  its  faith, 
or  loan  Its  credit,  except  fur  necessary  ex- 
penses, unless  a  majority  of  the  registered 
voto  of  the  municipality  was  actually 
cast  in  favor  of  creating  the  debt.  Kigs- 
bee  V.  Durham, 98  N.  C.  81,  8  S.  E.  Rep.  741). 
If  the  language  used  in  section  707  (10)  of 
the  Code  had  been  **  with  the  concurrence 
by  their  votes  of  n  majority  of  the  justices 
of  the  peace  of  the  county  who  have  been 
duly  appointed  and  have  qaallfled,"it 
would  have  been  anaiogoua  to  that  upon 
which  the  other  cases  tnnied,  and  would 
have  necpsBltuted  the  actual  casting  of  an 
affirmative  vote  by  a  majority  of  all  the 
justices  In  the  county  who  have  qualified. 
This  distinction  Is  dearly  drawn  in  the 
authorities  cited,  and  In  many  others 
that  might  be  added,  and  Is  fully  sus- 
tained by  "the  reason  of  the  thing." 

It  may  lend  some  additional  weight  to 
this  view  uf  the  subject  toadd  that  a  care- 
ful review  of  the  statutes  providing  a  sys- 
tem of  county  government  under  the  con- 
stitution adopted  in  188i3,  as  collated  In 
the  Revised  Code,  and  a  comparison  of  them 
With  chapter  17  uf  the  Code,  will  snKgest 


the  idea  to  any  Intelligent  mind  that  the 
legislature  of  ]87fr-77  (In  the  exercise  of  the 
power  given  by  the  constitutional  amend- 
ment to  provide  for  the^  government  of 
counties)  was  attempting  to  Ingraft  some 
features  of  the  old  system  upon  the  new 
by  giving  to  the  JuRtices  of  the  peace,  a 
majority  being  present  and  constituting 
a  .quorum,  just  us  under  the  old  n'g-ini^. 
tne  power  to  supervise  the  levying  of 
taxes,  the  creation  of  bonded  debta,  the 
sale  of  real  estate  belonging  to  the  coun- 
ty, and  the  creation  of  large  Indebtedness 
even  for  the  necessary  expense  of  the  coun- 
ty. The  purposee^'ldentiy  was  In  all  theHO 
cases  to  return  to  ancient  landmarks,  and. 
If  the  language  were  doubtful,  this  appar- 
ent intent  might  come  to  our  aid  In  inter- 
preting It.  But,  following  the  construc- 
tion given  to  the  same  and  similar  phrases 
In  our  courts,  we  ttad  that  the  legiBlatlve 
Intent  In  enacting  section  707  (10)  is  mani- 
fest from  the  terms  ufthe  statute.  We  ad- 
here, tuo,  to  the  ruling  in  Southerland  v. 
City  of  Goldsboro,  Duke  v.  Brown,  and 
Rigshee  v.  Durham, supra,  all  of  which  are 
distinguishable  from  that  at  barin  that  the 
language  employed  In  article  7,  §7,  of  the 
constitution  la  clearly  susceptible  of  no 
other  interpretation  than  that  it  is  essen- 
tial to  the  validity  of  the  indebtedness 
that  an  actual  majority  of  ail  of  the  regis- 
tered voters  within  the  corporate  limits 
should  cast  their  vote  In  favor  of  creat- 
ing it.  Wherever  the  words  used  are  con- 
strued to  require  the  affirmative  support 
of  a  majority  of  all  who  are  qualified  to 
act,  of  course  their  assent  must  be  mani- 
fested, not  by  remaining  at  home,  but  by 
actual  participation  in  the  effort  to  carry 
the  measure.  Tlie  distinction  between 
this  case  and  those  cases  mentioned  de- 
pends, therefore,  solely  upon  the  construc- 
tion of  the  language  employed.  It  was 
not  the  purpose  of  this  court  In  Duke  v. 
Brown,  supra,  to  lay  down  a  general  rule 
subversive  of  the  well-established  princi- 
ple that  a  majority  of  a  body,  in  tlie 
absenfe  of  some  words  clearly  showing 
that  a  majority  of  all  persons  qualified  to 
act  as  members  of  It  was  Intendf?d,  is  al- 
ways to  be  interpreted  to  mean  a  majority 
of  a  quorum,  an^  that  a  majority  of  the 
whole  number  authorised  to  participate 
Is  In  law  a  quorum.  In  the  absence  of  a 
special  statutory  requirement  to  the  con- 
trary. We  think  that  where  the  phrase 
used  is  "qualified  voters,"  It  should  be 
construed  just  as  the  courts  ba^e  Inter- 
preted "niembere-elect."  We  attach  no 
importance  to  the  paper  signed  by  an  act- 
ual majority  of  the  whole  number  of  Jus- 
tlces  of  the  peace  ol  the  county.  The  ac- 
tion contemplated  by  the  law  was  that  of 
the  justices  of  the  peace  in  a  lawfully  con- 
stituted meeting  as  a  body,  as  in  cases 
where  the  validity  of  an  agreement  made 
by  tne  governing  officials  of  any  other  cor- 
poration is  drawn  In  question.  Duke  r. 
Markham,  103  N.  C.  181, 10  H.  B.  Bep.  1017. 
It  was  not  Intended  that  the  two  bodies 
—the  board  of  county  commissioners  and 
the  Justices  of  the  county— should  become 
merged,  and  act  jointly  as  one  assemblage. 
In  all  of  thecases  mentioned  where  the  Jus- 
tices of  the  peace  are  clothed  with  the  au- 
perrlaory  power  over  the  acta  of  the  corn- 


Digitized  by  Google 


N.  C.)   CLEVELAND  COTTON-MILLS  «. 


COMMISSIONEBS  CLEVELAND  CO.  275 


miBslunera  It  seems  to  be  contemplated 
bj  law  that  the  board  abould  first  exer- 
cise its  Judgment,  Jnst  as  if  its  action 
would  be  final,  but  should  not  give  effect 
to  BQch  action  till  the  Justices  of  the  peace, 
eitlier  at  a  reKUlarmeetinir  oratoneoulled 
by  the  cummlssloners  according  to  law, 
sboald  ratify  and  apprcre  the  order  held 
In  abeyance  to  await  tbetr  consideration 
of  Itsmerttfi.  The  law  (Code,  §  717)  names 
the  rejclster  of  deeds  as  the  secretary  of 
these  HRsemblaj^^es,  but  leaven  tbeorgaiii- 
catiun  beyond  that  an  open  question.  It 
would  seem  to  be  proper  that  as  an  inde-, 
pendent  supervisory  body  they  should  ap- 
point  their  own  chairman,  and  await  a 
report  from  the  board  of  commlsaloners 
as  to  the  preliminary  action  upon  the 
matters  that  are  subject  to  tuelr  upproT- 
al.  It  is  not  necessary,  taking  the  view 
of  the  subject  whicii  we  have  expressed, 
that  we  Mhould  discuss  or  decide  the  ques- 
tion whether,  accordiog  tu  tbe  admitted 
facts,  the  Justices  of  the  peace,  or  tbe 
board  of  Commissioners,  or  both,  ratified 
ur  saortioned  the  original  contract  by 
subsequent  acts  in  such  a  way  as  to 
amount  to  a  waiver  of  irregularities.  We 
bold  that  the  contract  was  approved  by 
the  jastices  of  the  peace  sitting  as  an  ur- 
ganixed  body  In  tbe  manner  required  by 
tbe  statute,  and  therefore  tbe  contract 
needed  no  further  reco^ltlon  to  Impart 
▼alldfty  to  It.  The  contract  between  tbe 
plaintiff  and  tbe  board  of  commissioners 
involved  no  agreement  to  appropriate  the 
tax  collected  to  other  purposes  than  those 
prescribed  by  law,  Dpon  the  principle 
M  eertum  est  quod  certum  reddi  potest, 
the  cost  of  the  bridge  to  be  paid  by  the 
cuonty  was  to  be  ascertained  by  keeping 
and  rendering  a  carefol  account  of  the  ex- 
pendltnre  made  In  constructlbg  It,  while 
the  Bise  of  tbe  installments  was  to  be  de- 
termined by  reference  to  the  amount  of 
tax  levied  on  tbe  property  of  the  plaintiff 
Id  tbe  county.  If  tbe  county  sh'tuld  pay 
n  sum  of  money  to  tbe  plaintiff,  and  tbe 
Identical  fund  should  be  used  tbe  same 
day  to  satisfy  the  claim  of  the  tax  collect- 
or, it  would  not  amount  to  a  misappro- 
priation of  the  tax.  There  is  no  error. 
Tbe  Judgment  of  the  court  below  Is  af- 
firmed. 

MBRRtM0N,C.  J.,  {concurring  in  thejndg^ 
neat. )  Tbe  plain,  ex  press  words  of  thestat- 
Dte,  (Code,  §  707,  subsec.  10,)  and  as  well 
Its  obrions  purpose,  exclude  and  lorbld 
tbe  Interpretation  that  the  conenrrence  of 
a  majority  of  a  simple  quorum  or  of  a  ma- 
jority of  one  of  the  whole  number  of  the 
Jostlces  of  tbe  peace  of  tbe  county  shall  be 
sniBcient  to  make  valid  a  contract  of  the 
board  of  commissioners  of  the  county  (or 
the  construction  or  repair  of  a  bridge  or 
bridcces  that  cost  exceeding  S600.  The 
woras  employed  are,  "with  the  concur- 
rence of  a  majority  of  the  Justices  of  the 
peace.  *  These  words  are  significant  and 
Important.  They  canuot  be  treateil  as 
mere  surplusage  and  meaningless,  as  they 
most  be  II  a  majority  of  a  majority  of 
one  of  tbe  whole  number  Is  suffi<:lent,  be- 
caoae,  If  such  words  bad  not  been  em- 
ployed, snch  majority  would  have  been 
required  and  anffldent.  In  the  abaence  of 


such  words,  and  In  the  absence  of  all  limit- 
lug  words,  a  majority  of  a  quorum,  or  a 
majority  of  a  simple  majority,  would  be 
necessary  when  such  concurrence  might  be 
required.  Such  is  the  rule  In  all  deliber- 
ative bodies  and  judicial  tribunals.  Then 
what  useful,  eff(>ctive  purpose  do  tbe 
words  cited  of  the  statute  serve?  That 
these  words  Imply,  and  were  Intended  to 
imply,  the  concurrence  of  a  majority  of  the 
whole  number  of  Justices  of  the  peace  of 
the  county  further  appears  In  this:  Tbe 
same  statute  (Id.  §  710)  prescribes  that 
tbe  Justices  of  the  peace  "shall  assemble  at 
the  court-house  of  their  respective  coun- 
tle8.and,  a  majority  being  present,  [at  the 
time  designated,]  shall  proceed  to  tbe  elec- 
tion of  not  less  than  three  nor  more  than 
five  persons,  to  be  chosen  from  the  body 
of  thn  county,  who  shall  be  styled  the 
'  Board  of  CommisBloneri*  for  the  Coun- 
ty.'" etc.  Here,  In  an  Important  respect, 
it  is  plainly  contemplated  that  a  majority 
of  a  bare  majority  may  elect.  Why  were 
the  words  "  a  mHjority  of  the  Justices  of 
the  peace  concurring,"  or  like  pertinent 
words,  omitted  in  this  connection  and 
employed  In  other  Important  connections 
In  the  same  statute?  It  Is  further  pro- 
vided. In  subsection  14,  that  "the  action 
of  the  board  In  creating  or  altering  town- 
HhlpH  shall  not  be  operative  until  ap- 
proved by  the  justice  of  the  peace  at  a 
regular  meeting. "  Why  were  these  words, 
"a  majority  of  the  Justices  of  the  peace 
concurring,"  etc.,  omitted  in  this  connec- 
tion? The  legislature  was  clearly  ad- 
vertent to  distinctions  and  differences 
made  as  to  the  voice  of  the  justices  of  the 
peace.  It  cannot  reasonably  be  said  that 
it  Incautiously  and  carelessly  made  such 
difference  with  no  practical  purpose  in 
view.  The  same  statute  (Id.§  717)  further 
prescribes  that  "for  the  proper  discharge 
of  their  duties  the  Justices  of  the  peace 
shall  meet  annually  with  the  board  of 
commissioners  on  the  first  Monday  in 
June,  unless  they  shall  be  oftener  convened 
by  the  board  of  commissioners,  which  Is 
empowered  to  call  together  tbe  Justices  of 
tbe  peace  not  oftener  than  once  In  three 
months."  It  Is  further  prescribed  (section 
707, subsec.  I)  that  at  such  annual  meeting 
"the board  of  commissioners Isauthorlzed, 
with  the  concurrence  of  a  majority  of  tbe 
Justices  of  the  peace  sitting  with  them,  to 
levy,  in  like  manner  with  the  state  taxes, 
the  necessary  taxes  for  county  purposra,  * 
etc.  It  is  further  provided  In  subsection  9 
of  tbe  same  section  that,  "with  the  con- 
currence of  a  majority  of  the  Justices  of 
the  peace,"  the  commissioners  may  "erect 
and  repair  the  necessary  county  buildings, 
and  to  raise,  by  taxation,  tbe  moneys 
therefor, "  etc.  It  Is  further  prescribed.  In 
subsection  11  of  tbe  same  section,  that  the 
commissioners  shall  hare  power  "  to  bor< 
row  money  for  the  nei^essary  expenses  of 
the  county,  with  the  assent  of  a  majority 
of  the  Justices  of  the  peace  therein,  and  not 
otherwise,  and  to  provide  for  Its  pay- 
ment." In  subsection  17  It  Is  provided 
that,  **  with  the  concurrence  of  a  majority 
of  the  justices  of  the  peace,  the  commis- 
sioners may  make  provision  for  the  erec- 
tion In  each  county  ol  a  house  of  correc- 
tion." It  wlUbebenoe  objierved  that  the 
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"concnrrence  of  a  mulorlty  of  the  justices 
of  the  peane"  la  expressly  required  only 
whenever  taxes  are  tu  be  levied,  debts  are 
to  be  coDtracted,and  obligations  Incurred 
In  and  by  the  connUea.  In  respect  to  oth- 
er natters,  whenever  they  are  to  co-op- 
erate with  the  commissioners  it  in  only 
requisite  that  a  majority  of  a  bare  major- 
ity shall  concur.  Thus  it  appears  that  the 
l^lslature  had  a  settled  purpose  to  make 
distinctions  and  differences  as  indicated, 
the  object  being  to  secure  the  larger  voice 
and  more  reliable  Judgment  ul  tlie  county 
authorities  In  the  very  important  matters 
of  levying  taxes  and  creating  county  obli- 
gations to  pay  money.  It  was  not  in- 
tended that  the  county  commisHloners  and 
a  simple  majority  of  a  bare  majority  of 
the  Justices  of  the  peace  should  exercise 
such  authority.  Hncb  legislation  was  cau- 
tious and  wise,  and  deemed  a  proper  re- 
straint upon  the  wild  and  reckless  spirit 
of  the  times  manifested  la  the  creation  of 
public  debts.  It  Is  very  apparent  that  the 
legislature  had  in  view  and  followed  up 
the  spirit  and  purpose  of  the  constitution 
as  expressed  in  article  7,  §  7,  which  pro- 
vides that  "no  county,  city,  town,  or  oth- 
er muuiclpal  corporation  shall  contract 
any  debt,  pledge  Its  faith,  or  loan  Its 
credit,  nor  shall  any  tax  be  levied  or  col- 
lected by  any  ofBcors  of  the  same,  excepc 
for  the  necessary  expenses  thereof,  unless 
by  a  vote  ol  the  majority  of  the  qualified 
voters  therein."  The  statutory  provis- 
ions above  referred  to,  requiring  the  con- 
currence or  assent  of  a  majority  of  the 
Justices  of  the  peace,  simply  In  effect  ex- 
tended this  wholesome  provision  of  the 
constitution  to  the  levying  of  taxes  and 
the  creation  of  debts  for  the  " neceesar}' 
-expenses"  of  counties.  This  purpose  is 
obvious,  and  hence  the  words  of  the  stat- 
ute, "the  concurrence  ot  a  majority  of  the 
Justices  of  the  peace,"  should  receive  the 
«ame  Interpretation  as  the  substantially 
almllar  words, "  by  a  voteof  the  majority  of 
the  qualified  voters  therein, "  of  the  consti- 
tutional provision  just  cited.  Thelanguage 
of  the  two  phraseologies  Is  In  effect  the 
same,  except  as  to  the  difference  in  their 
application.  In  the  one  the  language 
material  here  Is  **  the  majority  of  the  quail- 
fled  voters ; "  in  the  other  It  Is  the  **  ma- 
jority of  the  justices  o(  the  peace."  Can 
the  reannnable  mind  see  substantial  differ- 
ence? The  clause  of  the  constitution  Just 
recited  has  been  interpreted  by  this  court 
in  numerous  cases,  and  it  is  firmly  settled 
that  the  "majority  of  the  qualified  voters" 
required  by  It  is  a  majority  of  all  the  quali- 
fied voters  of  tlie  county,  city,  town,  or 
other  municipal  corporation.  Souther- 
land  V.  City  of  »oldaburo,  96  K  C.  49, 1  S. 
E.  Kep.  760:  Duke  v.  Brown,  96  N.  C.  127, 1 
S.  E.  Hep.  873;  McDowell  v.  Construction 
<:o.,  96  N.  C.  514,  2  S.  E.  Rep.  351;  Wood  v. 
Town  ot  Oxford.  97  N.  C.  227,  2  S.  E.  Rep. 
658;  RigHbee  v.  Durham,  98  N.  C.  81,  S  S. 
E.  Rup.  749,  and  99  N.  0.  6  S.  E.  Rep. 
64;  and  there  are  other  cases  to  the  same 
effect.  As  the  words  of  the  constltutloD 
under  consideration  and  the  like  words  of 
the  statute  to  be  interpreted  are  substau- 
tiall.v  the  same,  and  are  used  for  and  in- 
tmded  to  serve  and  subserve  the  same 
jirarpoM,  iB  it  Dot  reaaonable,  jost,  and 


necessary  that  tliey  must  and  shall  receive 
the  like  Interpretation  ?  It  is  very  difficult 
to  see  huw  any  other  conclusion  can  be 
reached.  Hence  the  words  to  be  inter, 
preted  of  the  statute,  "with  the  concur- 
rence of  a  majority  of  the  justices  of  the 
peace,"  imply  a  majority  of  all  the  jus- 
tices of  the  peace  of  the  county.  ■ 

I  neverthelr^s  concur  in  the  judgment  of 
afilrmance,  because  it  was  clearly  within 
the  power  ot  the  county  commissioners  to 
contract  for  the  construction  of  the  bridge 
mentioned  if  it  should  cost  no  more  than 
$500;  and  thcymlghtcontractforthesame 
for  a  greater  sum  than  that  mentioned, 
"with  the  concurrence  of  a  majority  of 
the  justices  of  the  peace"  of  the  county. 
The  several  statutory  provisions  perti- 
nent, (Code,  §  707,  subsec.  10;  Id.  §§  20U, 
2035;  Acts  1887,  c.  870,)  fairly  Interpreted, 
Imply  that  the  county  commissioners  or- 
dinarily contract  on  the  part  of  the  coun- 
ty for  the  construction  and  repair  ot 
bridges;  and.  If  the  construction urrepairs 
shall  cost  exceeding  $500,  they  must  do  so 
subject  to  the  concurrence  of  a  majority  of 
the  Justlcesof  the  peace.  Itlsnotessential 
that  such  contract  shall  be  made  at  a 
Joint  meeting  uf  the  county  commlssioa- 
ers  and  the  justices  of  the  peace;  the 
party  with  whom  they  contract  being 
present,  ft  will  be  sufficient  if  such  com- 
inlssloners  contract  inchoately  with  such 
party  at  one  time,  the  contract  to  be  aft- 
erwards concurred  In  by  the  justices  of 
the  peace  at  a  joint  meeting  of  themselves 
and  the  commissioners.  Until  such  con- 
currence the  contract  would  not  be  com- 
plete and  binding;  It  would  remain  la 
aeii,  open  tor  the  concurrence  or  non-cun- 
currence  of  the  Justices  of  the  peace.  It 
would  be  very  cumbersome  and  inconven- 
ient for  the  contracting  parties  in  such 
case  to  assemble  together  at  a  time  and 
place  preEcribed  by  law  and  agree  upon 
the  terms  and  details  ot  the  contract,  it 
is  not  contemplated  that  they  shall,  bat 
It  Is  Intended  that  the  county  commission- 
ers and  the  party  contracted  with  may 
make  the  contract,  subject  to  the  simple 
concurrence  of  the  Justices  of  the  peace. 
This  la  reasonable  and  practicable,  and 
the  statute  so  contemplates.  If  the  party 
contracting  to  construct  or  repair  the 
bridge  should  venture  to  construct  or  re- 
pair the  same  before  such  concurrence,  he 
would  do  so  at  the  hazard  of  his  rights 
that  might  arise  under  the  contract. 
Hence  the  contract  In  questlou  between 
the  defendants  and  the  plaintiff  was  not 
void  at  the  time  the  justices  of  the  peace 
concurred  In  the  same  (U  they  did;)  it 
was  until  that  time  simply  Inchoate,  and 
they  might  r^ncur  or  refuse  to  concur 
with  the  defendants,  and,  concnrrtng  with 
them,  render  It  complete  and  effectual. 
Hence,  also,  the  argument  for  the  defend- 
ants that  the  contract  was  absolutely 
void,  and  therefore  could  not  be  concurred 
in,  is  without  force. 

We  are  also  of  opinion  that  the  Justices 
of  the  peace  did  concur  in  the  contract  In 
question.  After  the  bridge  was  construct, 
ed,  and  after  it  was  accepted  by  the  de- 
fendants, they  paid  the  first  Installment 
ot  the  price  agreed  to  be  paid  tor  It.  Keg'- 
alarly,  noder  and  in  puranance  of  tbe  stat- 
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ote.  (Code,  §  707,  «ob«ec.  1.1  a  majority  of 
the  Jastlcee  of  the  peace  slttlnK  with  the  de- 
fendants mast  hare  conourred  In  levying 
taxes  to  pay  BDCh  (nfitaDment  paid,  and 
thus  they  Informally  but  In  effect  cod- 
corred  Inthe  contr«ct  for  the  conBtrnctlon 
of  the  bridge,  tn  the  absence  of  allegation 
and  evidence  to  the  contrary.  It  mast  be 
taken  that  they  did.  A  TCfenlar  funnal 
roncorrence  vroald  be  better  and  mom 
satisfactory,  bat  a  concnrrence  In  such 
Joint  meeting  appearing  by  presumption 
and  reasonable  implication  is  suflBcient,  if 
notfaing  to  the  contrary  appears.  It  Is 
nut  to  be  presumed  that  the  Justices  of  the 
peace  at  tlieir  regular  Joint  meeting  with 
the  defendants  on  the  first  Monday  Id 
Jnne.l88ft,for  the  purpose  of  levying  taxes 
for  county  purposes,  including  bridges, 
were  Ignorant  of  nie  bridge  In  question, 
and  the  county  debt  created  on  account 
of  it,  to  pay  part  orwhlch  they  presumed- 
ly made  provision.  On  the  contrary,  the 
presnmptlun  Is  thdt  they  knew  of  It,  nud 
concurred  In  the  contract  under  which  It 
arose,  und  hence  concurred  In  the  tax- 
le^-y  to  ptiy  part  of  It,  and  that  after- 
wards the  defendants,  in  the  orderly 
course  of  their  duties,  paid  that  part; 
otherwise  they  would  not  have  made  each 
payment.  Such  presumption  arose  from 
the  record  of  the  procedure  and  pertinent 
action -of  the  Justices  of  the  peace  in  the 
Joint  meeting  of  themselves  and  the  de- 
fendants. It  had  and  has  permanency, 
and  continues  until  in  some  proper  way 
the  contrary  shall  be  made  to  appear. 
The  debt  could  not  be  properly  and  law- 
fully provided  fur  or  naid  without  such 
concnrrence.  The  presumption,  further, 
Is  that  such  concurrence  was  by  a  majori- 
ty uf  the  Jnstlces  of  the  peace,  because  the 
Rtatnte  (Code  $  707,BubBec.  1)  requires  that 
such  majority  shall  concur  In  the  tax-levy. 

O1.AKR,  J.  I  concur  with  the  chief  Jus- 
tice that  a  vote  at  a  majority  of  all  the 
}uKtlces  of  the  conntyis  requisite,  and  that 
the  vote  of  a  majority  of  a  quorum  Is  not 
flufBcient. 


ATI.AKTA  ft  F.  R.  Co.  KnCBBBLT. 

(Supreme  Court  of  Q&jrgla.   April  24,  1891.) 

SUISAJCCS— IXDSPENDBSTCoNTRACTOB— BVIDKHCB. 

1.  A  railroad  ccnnpany  wbich  has  emploved 
■n  Indepeodeat  contraotor  to  coostnict  its  roaa  is 
not  lialue  for  the  damages  resulting  from  a  nui- 
sance created  by  such  contructor,  uonsisting  of  a 

Sond  OQ  ptaintiff^s  land,  the  result  of  failure  to 
rain  throuj^h  an  embankment,  and  the  accnmula- 
tl(»i  therein  of  filth  from  the  camp  of  the  con- 
tractor's  workmen;  the  nalsance  not  being  one 
necesaarily  lnetd«it  to  the  conatmcstion  of  the 
Toad,  and  the  railroad  company  bavinf;  retained 
no  control  over  the  manner  of  consCructing  it 

2.  Where  possession  of  the  road  was  not  yet 
delivered  to  the  railroad  company  at  the  time  of 
the  in]turies  complained  uf,  there  Is  no  snch  rat^- 
flcatlon  of  the  contractor's  acts  as  will  render  it 
liable  therefor. 

8.  Plaintiff  testifledthatthemalaria  of  which 
he  complained  resulted  from  four  causes,  viz. : 
An  embankment  of  loose  earth,  a  dam,  a  horse 
lot,  and  a  hog  lot,~all  maintained  by  the  con- 
tractor near  his  house.  There  beinf?  no  allegation 
in  the  petition  as  to  the  horse  and  hog  lots,  they 
were  stricken  from  his  testimony.  JS«ld,  that  ft 
was  emar  to  admit  tiie  answer  as  cAumgM,  since 
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it  made  the  injury  dependent  upon  two  causes 
only,  while  plaintlif  assigned  four. 

Error  from  superior  court,  Clayton 

county;  R.  H.  Clarke,  Judge. 

J.  Carroll  Pnyne  and  N,  J.  &  T.  A.  Ham- 
mond, for  plaintiff  Id  error.  J.  C.  Retid 
and  Dorsey,  Brewster  A  Howell^  for  de- 
fendant In  eiTor. 

81MMONB,  J.  Klmberly  sued  the  railroad 
company  for  damages,  and  alleged  in  his 
declaration  "that  while  the  company  was 
constructing  its  road  it  made  a  deep  cut, 
and  piled  the  fresh  earth  therefrom  near 
his  dwelling-house,  and  dammed  up  a 
small  stream,  and  ponded  the  -water 
therefrom  near  tbehonse:  and  that  It  also 
stationed  near  the  house  a  camp  of  con- 
victs, whom  it  was  using  in  said  construe' 
tlon,  and  permitted  the  filth  acctimnlattng 
In  the  sinks  of  this  camp  and  otherwise 
therein  from  the  convicts  to  flow  from  the 
camp,  and  be  deposited  a  few  yards  from 
the  house,  by  reason  of  which  the  air  lu 
and  aronnd  the  house  became  infected 
with  noxious  scents,  malaria,  and  other 
substances  Injurious  to  health,  whereby 
plaintiff  and  his  wife  both  became  sick, 
and  endured  great  pain  and  suffering,  and 
were  unable  to  attend  to  their  doily  du- 
ties," etc.  The  defense  of  the  railroad 
company  was  that  it  did  not  do  the  acts 
complained  of  in  the  declaration:  that.  If 
they  were  done  at  all,  the.v  were  done  by 
the  Chattahoochee  Brick  Company,  an  in- 
dependent contractor,  which  It  had  em- 
ployed to  build  the  railroad  from  Atlanta 
to  Senoia.  On  the  trial  of  the  case  the 
jury  found  a  verdict  for  the  plaintiff,  and 
the  defendant  made  a  motion  for  a  new 
trial  on  thevarlonH  grounds  set  out  there* 
In,  which  was  overruled,  and  it  excepted. 

The  main  question  argued  before  ua  was 
whether  under  the  facts  of  this  case  the 
railroad  company  was  liable  for  the  dam- 
ages sustained  by  Klmberly.  The  general 
rule  of  law  upon  this  subject  Is:  Where 
au  individual  or  corporation  contracts 
with  another  Individual  or  corporation 
exercising  an  Independent  miployment  for 
the  latter  to  du  a  worlr  not  In  itself  unlawful 
or  attended  with  danger  to  others,  such 
work  to  be  done  according  to  the  con- 
tractor's own  methods,  and  not  subject 
to  the  employer's  control  or  orders  except 
as  to  the  resultiS  to  be  obtained,  the  em- 
ployer is  not  liable  for  the  wrongful  or 
negligent  acts  of  the  contractor  or  of  the 
contractor's  servants.  Code,  §2962;  Har- 
rison V.  Kiser,  79  6a.  688,  4  8.  B.  Rep.  820. 
And  see  the  following  text-books  and 
cases  therein  cited:  1  Lawson,  Rights, 
Rem.  &  Pr.  §  295  ;  2  Thomp.  Neg.  899  et 
eeq.;  Id.  909-918  ;  2  Wood,  Ry.  I.aw,  §  284. 
Also,  1  Add.  Torts,  302;  Cooley,  Torta, 
644;  Blsh.  Non-Cont.  Law,  §  606;  Plert-e, 
R.  R.  286-291?  1  Rorer.  R.  R.  46S-470; 
Whit.  Smith,  Neg.  171  et  seq. :  Wood, 
Nuis.  77,  p.  81 ;  Dicey.  Parties,  (2d  Anier. 
Kd.)  468  et  seii.  See  especially  the  fuilow- 
ing  cases:  Peachey  v.  Rowland,  22  Law  J. 
C.  P.  81, 1.3  C.  B.  1S2:  Cuff  V.  Railroad  Co., 
35  N.  J.  Law,  17;  Clark  v.  Railroad.  39 
Mo.  202;  McCafferty  v.  Railroad  Cu.,  61  N. 
T.  178;  Hughes  Railway  Co.,  15  Amer. 
&i:ng.  R.(;a8.100;  Hllllard  r.  Richardson, 
S  Gray,  94Q;  Eaton  t.  Railway  Co.,  59  He. 
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620;  Railway  Co.  v.  Farver.  Ill  Ind.  195. 
12  N.  E.  Rep.  286;  Railway  Co.  \.  Fltzsim- 
mona,  18  Kan.  84;  Painter  v.  Pittsburxb, 
46  Pa.  St  220. 

To  the  general  rule  there  are  several  ex- 
ceptions: (1)  Where  the  work  Is  wrong- 
fnl  In  Itself,  or,  if  done  In  the  ordinary 
manner,  would  reanit  In  a  nuisance,  the 
employer  will  be  liable  for  Injury  result- 
ing to  third  persona,  although  the  work 
is  done  by  an  Independent  contractor. 
This  ia  upon  the  principle  that  if  one  cun- 
tracts  with  another  to  commit  a  nniHance, 
he  is  a  co-trespaBBer  by  reaKon  of  liia  di- 
recting or  participating  in  the  work ;  in 
other  words,  the  rule  la  that,  "if  the  act 
or  neglect  which  produces  the  Injury  ta 
purely  collateral  to  the  work  contracted 
to  be  done,  and  entirely  the  result  of  the 
wrongful  acts  of  the  contractor  and  his 
workman,  the  proprietor  la  not  liable; 
bat  If  the  Injury  directly  results  from  the 
work  which  the  contractor  engaged  and 
was  authorised  to  do,  he  Is  equally  liable 
with  the  contractor. "  2  Tbomp.  Neg.  90:t. 
See,  also,  authorities  cited  supra.  (2)  If, 
according  to  previous  knowledge  and  ex- 
perience, the  work  to  be  done  Is  in  its 
nature  dangerous  to  others,  however 
carefully  performed,  the  employer  will  be 
liable,  and  not  the  contractor,  because, 
it  Is  said,  it  is  incumbent  on  him  to  fore- 
see such  danger,  and  take  precautions 
against  It;  and  this  Is  the  principle  upon 
which  the  cases  of  Bower  v.  Peate,  1  Q.  B. 
Dir.  821;  Tarry  r.  Ashton.  Id.  314;  and 
Piekard  v.  Smith,  10  C.  B.  (N.  S.)  470,— re- 
lied on  by  the  defendant  in  error,  were  de- 
cided. And  in  this  exception  Islucluded  the 
principle  that  where  the  injury  is  caused  by 
defective  construction  which  wus  inherent 
in  the  original  plan  of  the  employer,  the 
latter  ts  liable.  8ee  authorities  cited  su- 
pra. Also  Robbins  v.  Chicatco,  4  Wall.  657; 
fioswell  T.  Laird,  8  Cal.  469;  Lancaster  v. 
Insurance  Co.,  92  Mo.  460,  6  S.  W.  Rep.  28. 
For  Instance,  If  any  person  employs  an- 
other to  erect  a  building,  and  the  plan  of 
the  building  is  defective,  the  walls  being 
too  thin  and  weak,  and  the  building  while 
in  process  of  erection  falls,  and  causes  in- 
Jury  to  a  third  person,  the  employer,  and 
not  tbe  contractor,  is  liable.  Or,  if  a  con- 
tractor is  employed  to  bnlld  a  sewer,  and 
the  employer  agrees  to  furnish  the  ma- 
terials, and  the  sewer-plpe  furnished  by 
the  employer  is  too  siuall,  and  damage  is 
sustained  by  reason  thereof,  the  employer 
ia  liable.  (3)  The  next  exception  is  where 
the  wrongful  act  is  the  violation  of  a  duty 
imposed  by  exprras  contract  upon  the  em- 
ployer ;  for  where  a  person  contracts  to 
do  a  certain  thing  he  cannot  evade  liabili- 
ty byemploying  another  to  do  thatwhich 
he  has  agreed  to  perform.  For  Instance, 
where  a  company  undertook  to  lay  water- 
pipes  in  a  clty,iifsreeing  with  the  city  that 
it  would  "protect  all  persons  against 
damages  by  reason  of  excavutluDR  made 
by  them  In  laying  pipes,  and  tube  responsi- 
ble tor  all  damages  which  might  occur 
by  reason  of  the  neglect  of  tbelr  employes 
in  the  premises,"  and  the  company  let  out 
the  work  tu  a  contractor,  who  uHeil  a 
Bteam-drlU  in  such  a  manner  as  to  frighten 
a  traveler's  horse  and  Injure  the  traveler, 
it  was  held  by  the  supreme  court  ol  the 


United  States  that  the  company  was  lia- 
ble. Water  Co.  v.  Ware,  16  Wall.  666.  (4) 
The  next  «xcepUun  Is  where  a  dnty  ts  Im- 
posed by  statute.  The  person  upon  whom 
a  statutory  obligation  is  imposed  Is  lia- 
ble for  any  Injury  that  arises  ti>  otben 
from  its  non-performanceor  In  consequence 
of  its  having  been  negligently  performed, 
either  by  himself  or  by  a  contractor  em- 
ployed by  him.  Thus,  where  the  statute 
imposed  upon  a  railroad  company,  as  a 
duty  to  the  proprietors  ol  inclosnres 
through  which  the  road  passed,  the  obli- 
gatlon  of  placing  stock-guards,  and  pre- 
serving or  supplying  fences,  on  the  right 
of  wny,  and  protecting  the  incloeure  from 
injury.  In  the  constrnction  of  its  road,  the 
company  was  held  liable  for  the  failure  to 
periorm  such  duty,  though  resulting  from 
the  negligence  of  a  contractor.  Railroad 
Co.  v.  Meador,  50  Tex.  77.  And  it  was  up- 
on this  principle  that  tbe  cases  of  Wilson 
V.  White.  71  Ga.  506;  Gray  v.  Puilen,  5 
Best  &  8.  970;  Hole  v.  Railroad  Co..  6 
Hurl.  &  N.  488:  and  Railroad  Co.  v.  Mc- 
Carthy, 20  III.  888,— relied  upon  by  counsel 
for  tbe  defendant  tn  error,  were  decldetl. 
And  tbe  case  of  Htnde  v.  Navigation  Co., 
15  111.  72,  also  reli<>d  upon  for  the  deTeiid* 
ant  in  error,  falls  under  the  same  principle. 
In  that  case  the  charter  imposed  upon  the 
company  the  duty  of  paying  for  all  ma- 
terial taken  for  the  use  of  Its  work,  and 
expressly  gave  a  remedy  against  the  com- 
pany; and  It  was  held  that  the  company 
could  not  by  delegating  its  work  to  a  eon- 
tractor  escape  liability  tor  material  taken 
by  him  for  the  work ;  eappclally  as  he  was 
working  under  the  Immediate  snpeFTlsion 
and  direction  of  the  engineer  of  the  com- 
pany. (5)  Tbe  employer  may  also  make 
himself  liable  "  by  retaining  the  right  to 
direct  and  control  the  time  and  manner  of 
executing  the  work,  or  by  interiering  with 
the  contractor  and  assuming  control  of 
the  work,  or  some  part  uf  K,  so  that  the 
relation  ol  master  and  servant  arises,  or 
so  that  an  Injury  ensues  which  is  trace- 
able to  his  Interference.  But  merely  tak- 
ing steps  to  see  that  the  contractor  car- 
ries out  his  agreement,  as  having  tbe 
work  supervised  by  an  architect  or  super- 
intendent, d<»es  not  make  the  employer 
liable;  nor  does  reserving  the  right  to  dis- 
miss Incompetent  workmen."  1  Lawson, 
Rights,  Rem.  &  Pr.  299;  Harrlsoo  Kl- 
ser.  supra.  (6)  The  employer  may  also 
beheld  liable  upon  the  ground  that  he 
has  ratified  or  adopted  the  unauthorized 
wrong  of  the  independentcontractur.  fciee 
Harrison  t.  Klser,  supra;  2Thomp.  Neg. 
903,  »lo. 

Applying  the  foff^olng  principles  to 
the  facts  of  this  case,  we  find  that  the 
rallroud  company  made  a  contract  with 
the  Chattahoochee  Brick  Company,  where- 
by tlie  latter  agreed  to  build  th**  form- 
er's ruud  from  Atlanta  to  Seuola,  ac- 
cordinit;  to  certain  speelQcatiuns:  and 
the  railroad  company  did  not  retain  any 
control  over  the  contractor  as  to  tbe 
method  or  manner  of  doing  the  work. 
The  construction  company  was  to  fur- 
nish the  labor  and  all  the  materials.  In- 
cluding the  pip(>s  with  which  tbe  sewers 
or  culverts  were  to  be  built.  All  the  con- 
trol reserved  by  the  road  was  that  its  sn- 
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perintendoit  wcm  to  see  that  the  road 
waB  built  according  to  tbe  contract. 
There  ]e  no  Indication  in  tbe  record  outside 
uf  some  loose  and  lUeKal  declarations  of 
third  parties,  the  admisiflon  of  whlcli  as 
evidence  we  will  speak  ol  presently,  tend- 
Inf;  to  show  that  the  railroad  company 
had  any  anthorlty,  power,  or  control 
over  the  conBtrnctlon,  as  to  the  manner 
or  means  of  doing  the  work.  This  \»s\ng 
true,  tbe  railroad  company,  under  the  gen- 
eral rnle  above  announced,  is  not  liable 
for  the  negligent  nets  done  by  the  con- 
tractor. It  was  ai^ued  by  tbe  able  coun- 
sel for  the  defendant  in  error  that  the 
balldlngof  a  railroad  necessarily  resnlts  In 
a  nnieance,  unless  certain  precautions  are 
taken  to  prevent  It;  that  the  low  places 
by  wliich  the  uui'ronnding  lands  are 
drained  and  from  which  the  water  is  car- 
ried off  DiDSt  be  filled  up.  and,  unless  cer- 
tain precautions  an*  taken  to  provide  an 
escape  for  the  water,  a  nuisance  necessa- 
rily results;  and  that  tbe  railroad  com- 
pany cannot  escape  liability  by  having 
tbe  work  done  by  an  independent  con- 
tractor. It  tbe  premises  of  counsel  are 
true,  the  conclusion  mifcbt  al8o  be  true; 
but  if  a  railroad  is  built  properly  we  do 
not  think  any  nuisance  will  result  from 
the  building.  The  company,  under  Its 
charter,  had  authority  of  law  to  do  thi? 
work;  and  when  it  contracted  with  tbe 
conatractlon  company  It  was  of  course 
Implied  that  the  latter  woold  do  the  work 
in  a  proper  and  lawful  manner.  "A  per- 
son employing  another  to  do  a  lawful  pet 
Ui  presumed.  In  the  absence  of  evidence 
to  the  contrary,  to  have  employed  him 
to  du  it  in  a  lawful  and  reasonable  man- 
ner; and  therefore,  onleas  the  parclea 
stand  In  the  relation  of  master  and  serv- 
ant, the  employer  Is  not  responsible  for 
damages  occasioned  by  the  neglltEent 
mode  in  which  the  work  ledone. "  1  Redf. 
R.  R.  (6th  Ed.)  542.  Moreover,  the  evi- 
dence  shows  that  In  the  very  place  where 
this  Doisance  is  said  to  have  occurred  ihe 
railroad  company  had  provided  means 
which.  II  used,  would  have  prevented  the 
nnisanee.  Tbe  aaperlntendent  directed 
that  a  waste-way  should  be  placed  there, 
but  the  contractor  put  In  a  pipe,  which 
the  defendant  cluims  was  one  of  tbe 
eaasee  of  the  nnlsiince,  (I)  by  being  too 
small  to  carry  off  the  water  in  proper 
time,  and  (2)  because  It  was  not  put  upon 
tbe  bed  of  the  stream,  but  several  inches 
abuTe  tbe  hed,  thereby  causing  the  water 
to  pond  near  the  plaintiff's  honse.  Nor 
would  the  other  things  which  itls  claimed 
caused  the  nuisance,  to-wlt,  the  throwing 
up  of  the  fresh  dirt,  the  convict  camp, 
and  the  hog  and  horse  lots,  reuder  the 
railroad  company  liable.  It  had  lawful 
authority  for  excavating  the  hills  and  fill- 
ing the  bottoms  in  order  to  make  its 
road-bed;  and  tbe  placing  of  the  convict- 
camp  and  the  hog  and  horse  lots  near  the 
pluintlff's  bouse  was  the  act  of  the  con- 
struction company. over  which, it  appears 
from  the  record,  tbe  railroad  compiiny 
bad  DO  power  or  control.  8o  it  will  bo 
seen  that  tbe  work  committed  to  the  ci>n- 
Ktractlon  company  was  not  wrongful  per 
se.  Dor  did  it  necessarily  result  in  a  nui- 
sance; and  therefore  does  not  fall  with- 


in the  first  exception  to  tlie  general  rale. 

Nor  is  there  any  legal  evidence  to  show 
that  it  would  fall  within  thesecond  excep- 
tion. It  is  claimed  thattbepond  of  water 
waa  caused  by  the  sewer  pipes  b«;lug  too 
small  to  carry  It  on,  but  there  is  no  evi- 
dence that  tbe  railroad  company  directed 
that  this  particular  bise  uf  pipe  should  be 
plawd  at  that  point.  It  is  true  there  are 
some  declarations  of  Hammond  and  ISn- 
Klish  to  the  effect  that  the  superintendent 
ordered  It  to  beput  there,  but  these  declara- 
tions were  illegal,  and  should  have  been 
excluded.  If  It  should  be  shown  upon  the 
uext  trial  that  this  particular  size  of  pipe 
was  placed  at  that  point  by  direistiun  of 
the  company,  or  If  the  spectflcaliuus  in 
the  contract  required  it  to  be  placed 
thersi-and  it  should  be  further  shown  that 
this  part  of  tbe  piao  was  Inherently  de- 
fective, and  that  it  caused  this  nulsauce, 
and  the  plaintiff  sustained  Injury  thereby, 
the  ruilroad  company  would  be  liable. 
But  if  the  railroad  company  did  not  di- 
rect this  particular  rise  of  pipe  to  be 
placed  at  .that  point,  or  its  plans  and 
speciflcatlonsdid  not  require  it,  and  It  was 
put  there  by  the  contractor  according  to 
his  own  Judgment,  and  negligently  placed 
above  the  bed  of  the  stream,  then  tbe  rail- 
road company  would  not  be  liable,  al- 
though it  may  have  had  notice  from  tbe 
plaintiff  that  in  his  opinion  the  pipe  was 
too  small,  if  tbe  railroad  company  had 
no  control  over  the  contractor  as  to  the 
manner  in  which  he  should  balld  the  sew- 
er or  put  In  the  flite,  any  notice  wbk-h  the 
plaintiff  might  give  its  officers  would  not 
make  it  liable.  The  contractor  being  in 
an  independent  employment,  whatever  be 
does  outside  ol  or  beyond  his  contract  la 
a  collateral  act  for  wbkh  the  employer 
is  not  liable  He  is  not  the  servant  or 
agent  of  the  employer,  and  tbe  employer 
cannot  be  held  liable  for  any  acts  of  negli- 
gence committed  or  omitted  by  him  out- 
side of  his  contract.  Wbere  the  work  he 
isengaged  to  do  Is  lawfn],  the  law  pre- 
sumes that  he  will  do  it  In  a  lawful  man- 
ner; and  if  he  does  it  illegally  he  Is  liable 
and  not  the  employer. 

Nor  do  the  facts  of  the  case  bring  It 
within  the  third  or  the  fourth  exceptions. 
There  was  no  duty  imposed  upon  the  rail- 
road company,  either  by  contract  or  by 
statute,  tu  do  this  particular  work,  or  to 
do  it  in  a  particular  way.  Its  charter 
does  not  impose  upon  it  the  duty  of  build- 
ing the  road,  and  does  not  sfwclfy  the 
manuer  in  which  it  shall  be  built;  nor  Is 
any  liability  Imposed  upon  It  for  acts  of 
tbe  kind  complained  of  In  this  case.  The 
authorltloH  all  hold  that  a  railroad  com- 
pany lias  tbe  right  to  make  a  contract 
with  other  parties  for  the  construction  of 
its  road,  and  it  is  held  that  a  contract  of 
this  character  Is  not  such  a  delegation  of 
Its  chartered  rights  as  to  render  the  com- 
pany liable  for  unauthorized  wrongs  com- 
mitted by  the  contractor  or  his  servants 
while  engaged  in  the  work.  "Tbe  princi- 
ple tbat  a  railroad  company  cannot  dele- 
gate to  an  employe  its  chartered  rights 
and  privileges,  so  as  to  exempt  it  from 
liability,  does  not  extend  to  the  use  of  the 
ordinary  ways  and  means  for  the  con- 
struction of  the  road,  but  to  the  use  of 
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encb  octraordlnary  powers  only  as  tbe 
company  itself  coald  not  exercise  withont 
haTin^  first  compiled  with  the  conditions 
ofthele^alatlvegrantof  authority.  Thus, 
after  having  Brst  procured  the  right  of 
way*  the  company  can  delegate  to  anoth- 
er lawfal  aottaorlty  toenterupuD  the  same 
and  make  Its  road-be&  and  perform  other 
proper  acts  of  construction;  but  it  can- 
not deletcate  soch  lawful  authority  with- 
out having  first  secured  tbe  right  of  way 
by  donation,  purchase,  or  the  exercise  of 
the  right  of  eminent  domain."  Cunning- 
ham V.  Railroad  Co.,  61  Tex.  51A.  See 
Pierce.  R.  R.  290. 

As  we  hnve  ah'<eady  seen,  the  case  does 
not  come  within  the  fifth  exception,  lor 
there  is  no  l^al  evidence  that  the  railroad 
company  had  any  control  over  the  con- 
struction, as  to  tbe  manner  or  means  of 
doing  tbe  work.  Nor  does  It  come  within 
the  next  exception,  for  the  facts  do  not 
show  any  ratification  of  tbe  wrongful  acta 
of  the  ctmtractor.  It  is  not  shown  when 
the  company  acceptf'd  tbe  rood  from  the 
contractor.  The  evidence  does  show  that 
the  work  near  the  plaintiff's  house  was 
done  cither  in  March,  April,  or  May.  and 
that  about  tbe  1st  of  Junethe  pluinttffand 
bin  wife  became  sick.  But  under  the  con- 
tract tbe  road  was  not  to  be  turned  over 
to  the  company  until  several  months  after 
this.  The  company  not  being  In  posses- 
sion of  the  road  at  the  time  the  plaintiff 
received  the  Injury  from  tbe  nuisance,  and 
there  being  no  evidence  to  show  that  It 
knew  there  was  a  nuisance,  It  cannot  be 
said  that  the  company  ratified  any  act  of 
its  contractor  which  created  a  nuisance. 

It  only  remains  for  us  to  say  that  we 
think  the  court  should  have  excluded  the 
whole  answer  to  the  Interrogatory  set 
out  in  the  fourth  ground  of  the  motion  for 
a  new  trial,  and  that  the  error  was  not 
cored  by  the  agreement  of  the  defendant's 
counsel  that  the  whole  might  be  read,  aft- 
er the  court  had  decided  that  only  a  part 
of  it  could  be  read.  In  his  answer  tbe 
witness  assigned  four  causes,  which.  In  his 
opinion,  produced  the  malaria:  The  em- 
bankment of  loose  earth,  the  horse  lot, 
and  the  hog  lot,  and  the  dam.  This  an- 
swer was  objected  to  because  there  was 
no  allegation  in  tbe  petition  that  the  horse 
lot  and  hog  lot  produced  the  malaria. 
The  court  therefore  ruled  that  these  two 
reasons  ahould  be  stricken,  and  the  re- 
mainder of  the  answer  read.  The  effect  of 
this  rulhigwas  to  niakethe witness  testify 
that  the  loose  eartti  and  rbe  dam  alone 
produced  the  malaria,  when  the  answer 
nbowed  that  In  bis  opinion  it  was  pro- 
duced by  these  and  the  horse  andhoglots. 
We  do  not  tblnk  the  answer  t)f  tbe  wit- 
ness ought  to  bnve  been  cut  up  in  this 
manner.  By  so  doing  he  was  mads  to  tes- 
tify what  he  did  noclntendto.  Tbe  plain* 
tiff  should  either  have  amended  his  decla- 
ration to  meet  the  proof,  or  the  whole  an- 
swer should  bare  been  excluded.  Nor  do 
we  think  the  defendant  waived  this  error 
by  consenting,  after  the  above  ruling,  that 
the  whole  should  be  read.  Tbe  ruling  of 
the  court  striking  out  two  of  thecuuses 
of  malaria  and  leaving  In  two  placed  the 
defendant  In  a  worse  position  than  that 
In  which  It  would  hare  been  If  the  whole 


answer  had  remained.  Tbe  court  should 
also  have  excluded  the  declarations  of  En- 
glish and  Hammond  as  set  oat  in  the  fifth 
and  sixth  grounds  of  the  motion.  Tbey 
were  not  the  servants  or  agents  of  the 
railroad  company,  and  any  declarations 
they  may  hare  made  would  not  bind  the 
company.  Judgment  rereraed. 


Adabcs  t.  Powell. 
{Bu/preme  Court  cf  Georgia.   April  90, 1891.) 
EjscnifBNT — BoUNDAsiBa — Calls  in  Deed. 

1.  In  ejectment  it  appeared  tiiat  S.  and  Q. 
divided  a  lot  which  they  owned  in  oommon,  and 
that  by  mesne  oonveyances  the  title  to  tbe  share 
of  8.  vested  in  defeodaat.  Tbe  source  of  plain- 
tiff's titJe  to  G.  '8  portion  was  a  deed  from  one 

A.  ,  made  after  the  partition,  bat  his  title  was 
not  shown  to  be  connected  with  O.  's.  Tbe  prop- 
erty indispatewas  a  small  tract  claimed  by  each 
to  be  included  in  bis  portion  of  the  lot.  Beld 
tbat,  as  plaintiff's  title  was  not  connected  with 

B.  or  O.,  it  was  error  to  charge  tbe  Jury  that,  if 
tbey  believed  tbat  plalj&tifl's  and  defmaant'i  ti- 
tles originated  in  S.  or  O.,  and  from  them  came 
down  to  plaintiff  and  defendant,  there  was  a  oom- 
mon owner  under  wbom  both  claimed,  and  that 
there  was  so  dispute  as  to  tiDe  title  being  in  S. 
or  Q.,  and  those  who  claimed  under  them. 

2.  8.  and  G.,  onnine  a  lot  in  common,  divid- 
ed it  between  tnem,  and  tbelr  portions,  by  mesne 
conveyances,  became  vested  in  plaintiff  and  de- 
fendant, respectively,  through  an  Intermediate 
grantee  of  bMb  portions.  The  deeds  of  8.  's  por- 
tion down  to  plaintiff  descril>ed  tbe  tract  as  con- 
taining 93  aores,  more  or  less,  and  the  deeds  from 
Q.  down  to  delendant  described  bis  portion  aa 
containing  lOU  acres,  more  or  loss.  Tbe  land  in 
dispute  was  a  tract  midway  of  tbn  lot  which  each 
claimed  to  be  included  In  his  portion.  Thu  evi- 
dence tended  to  show  ttiat  a  boundary  line  had 
lieen  established  between  8.  and  O.,  which  was 
rec<^nixed  by  sobeeqaent  purchasers.  Held, 
that  it  was  error  to  charge  that,  if  defendant  had 
100  acrt»  witliont  taking  In  the  tract  in  dispute, 
and  plainttfl  did  not  have  93  acres  without  in- 
cluding It,  plaintiff  should  recover  the  tract; 
since  If  8.  and  G.  had  established  a  boundarv 
line,  Euid  defendant  bad  purchased  his  tract  wlUi 
reference  to  it,  be  would  be  entitled  to  hold  it, 
though  it  contained  more  than  100  acres. 

S.  In  such  case,  if  l>oth  plaintilt  and  defend 
ant  claimed  title  under  the  intermediate  grantee. 
Instead  of  under  S.  and  O.,  plaintiff,  having 
first  purchased  from  such  jrrantee  with  reference 
to  the  boundary  established  by  8.  and  G.,  would 
be  entitled  to  take  up  to  tbat  twundary  only, 
whether  the  tract  so  determined  contained  the 
number  of  acres  called  for  by  his  deed  or  not; 
but,  if  he  purchased  by  an  imaginary  boundary, 
he  would  be  entitled  to  93  acrea,  though  it  might 
leave  defendant  who  purchased  after  him,  less 
than  the  number  of  acres  called  for  by  his  deed. 

Error  from  superior  court,  De  Kalb 
county;  R.  H.  Clark,  Judge. 

Action  by  Thomas  S.  Powell,  as  sole 
heir  of  >7u1la  L.  Powell,  deceased,  against 
George  Adams  and  C,  H.  Strong,  to  re- 
ct>Tcr  20  acres  of  lot  200,  In  the  elj^teenth 
district  of  De  Kalb  county.  In  1S88  one 
Dobl>s  conveyed  lot  200  to  Solomon  flood- 
win,  with  the  exception  of  50  acres  former^ 
ly  conveyed  to  one  Lanceford.  On  Good- 
win's death.  In  18(i4,  bis  sons,  Starling  and 
Solomon,  took  posseHslon,  and  divided 
tbelaud  ;  Starling  taking  the  southern  por- 
tion, and  Solomon  the  northern  portion. 
The  source  of  plaintiff's  title  was  a  deed 
from  one  Austin  to  John  M.  Doney,  made 
In  1865,  but  there  was  nothing  to  connect 
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Aortln's  tttJe  with  tbe  Ooodwlna.  The 
deed  descrihed  the  land  conveyed  as  the 
"aonth-weat  part  of  lot  200,  •  •  •  con- 
talDlns  9S  acres,  more  or  Iws. "  By  mesne 
conTeyaDces  the  title  to  the  northern 
part  of  the  lot,  belonKlng  to  Solomon 
Goodwin,  vested  also  In  John  M.  Doraey. 
All  the  deeds  described  the  northern  part 
as  contalninj^  100  acres,  more  or  lesd.  De- 
fendant Strong,  by  mesne  eonveyaDcee, 
acqalred  title  throtKEh  Dorsey.  The  20 
acres  In  dispute  la  midway  of  lot  200,  and 
Is  claimed  by  plalntltf  as  Included  In  bis 
deeds  of  the  sonthem  part  of  the  lot,  and 
by  defendant  as  being  In  the  northern  por- 
tion. 

Caadter  Tbomsoa,  for  plaintiff  In  er- 
ror. Hull  A  Hammoattt  tor  defendant  In 
error. 

SiMUOirs,  J.  The  record  shows  that  the 
source  of  title  of  Powell,  the  plaintiff  In 
the  court  below,  was  a  deed  from  James 
M.  Austin  to  John  M.  Dorsey,  made  on 
April  6tb,  1846,  to  the  sonth-west  part  of 
lot  No.  200,  In  the  elshteentb  district 
of  De  Kalb  cnnnty,  contalnlns  9S  acres, 
more  or  less,  aud  that  the  source  of  the 
defendant's  title  was  a  deed  from  Dob bs 
to  Goodwin,  and  from  Goodwin  to  Brld- 
well,  etc.  As  far  as  appears  from  the  rec- 
ord, the  plaintiffs  title  was  not  connected 
with  either  Solomon  or  Starling  Good- 
win. There  Is  no  Indication  In  tbe  record 
how  Austin's  title  originated.  The  court, 
therefore,  erred  in  cbargiug  the  Jury  that, 
if  they  believed  that  this  title  originated 
in  the  Goodwins,  and  passed  from  the 
Goodwins  to  the  others,  until  It  came 
down  to  Powell  and  Strong,  there  was  a 
common  owner  from  whom  both  claimed ; 
and  that  there  was  no  dispute  as  to  the 
title  to  this  lot  ol  land  being  in  the  Good- 
wins, and  those  who  claimed  under  the 
Goodwins.  As  we  bave  shown,  there  was 
DO  evidence  on  which  to  base  this  charge. 

2.  We  think  the  court  erred  also  in 
charging  the  Jury,  nnder  the  facts  of  this 
case,  that  If  Strong's  deed  speclfled  100 
acres,  more  or  less,  ot  the  N.  %  of  this  lot 
of  land,  and  Powell's  deed  specified  93 
acres  In  the  S.  %  of  the  lot  of  land,  thvy 
were  then  to  find  how*many  acres  were  in 
tbe  lot.  after  deducting  the  Lunceford 
tract;  and  that  if  Strong  had  100  acres, 
tvlthoat  taking  in  tbe  20  acres  In  dispute, 
and  Powell  did  not  have  93  acres  without 
inclodlng  the  20  acres,  then  Powell  would 
he  nitltled  to  recover  the  20  acres  sued  tor. 
Tbe  record  dledoses  that  Solomon  Good- 
win. Sr.,  purchased  the  lot  of  land  from 
Dobbs  in  3838,  and  that  he  gave  it  to  his 
two  sons.  Solomon  and  Starling.  The 
evidence  shows  that  these  sons  divided 
the  land  betw^een  them,  Solomon  taking 
the  N.  or  N.  E.  k,  and  Starting  the  S.  or  8. 
W.  part  of  the  lot,  and  that  they  resided 
on  tbeir  respective  parts  for  many  yearn, 
recognizing  tbe  line  established  by  them  In 
the  beginning  of  their  possession.  In  all 
tbe  deeds  to  that  portion  ot  the  land 
which  was  assigneil  to  Solomon  Good- 
win, It  Is  described  as  the  N.  or  N.  E. 
"half  of  lot  No.  200;  and  In  all  the  deeds 
to  thatpart  of  the  lut  which  was  assigned 
to  Starling,  tbe  land  Is  described  as  the 
8.  or  S.  w:  "part"  of  lot  200.  with  the  ex. 


ceptlon  ot  the  deed  from  Hagar  to  Jnlla 
Powell,  which  describes  It  as  the  S.  W. 
"half  of  said  lot.  This  Is  an  indication 
that  tbe  land  was  not  equally  divided  be* 
tween  the  two  brothers,  butthatSolumoa 
got  tbe  N.  %,  and  Starling  got  the  balanco 
that  was  left  after  dedactlng  the  60  acres 
of  Laneetord.  or  the  8.  or  S.  W.  pare  of 
the  land.  This  seems  to  be  a  recognition 
that  there  was  a  boundary  line  estab- 
lished between  thetwo  brothers,  and  that 
this  boundary  was  recognUed  by  subse- 
quent purchasers.  We  think,  therefore, 
that,  upon  the  next  trial  of  the  case,  the 
Jury  should  be  instructed  to  Inquire 
whether  these  Goodwin  brothers  did  es- 
tablish a  boundary  line  between  them, 
and  whether  It  was  recognized  by  them, 
and  whether  subsequent  purchasers  and 
grantors  recognised  the  same  boundary 
line.  If  such  a  tine  was  established  and' 
assented  to  by  different  owners  tora  suffi- 
cieut  length  ot  time,  and  there  were  a  hun- 
dred acres  or  more  on  the  north  side  of 
the  line  thos  established,  and  Strong  par- 
chased  the  land  on  the  north  side,  be 
would  be  entitled  to  hold  it,  although 
there  was  more  than  a  hundred  seres  on 
that  side ;  lor  this  deed  calls  for  100  acres, 
more  or  Jess.  If,  however,  there  was  no 
such  line  established,  or,  It  established,  it 
was  not  assented  to  or  recognlKed  by  the 
various  parties  elaimlngthe  two  portions 
of  the  lot,  then,  of  conrae,  this  rule  will 
not  prevail;  and  the  mle  would  be  that. 
If  there  was  no  line  eetabllNhed  and  recog- 
nieed.  and  Strong  had  his  100  acres,  and 
It  took  20  acres  to  make  Powell's  93,  Pow- 
ell would  be  entitled  to  recover  the  same, 
provided  bis  deed  covered  the  20  acres.  In 
other  worrls.  If  there  was  an  actual  phys- 
ical boundary  between  thetwo  portions 
of  the  tot,  and  Strong'«  purchase  Included 
the  land  up  to  that  actual  physical  bound- 
ary, then  he  would  be  entitled  to  hold  the 
land  up  to  that  boundary,  although  It 
may  Include  more  tlian  lOOacrps.  If  there 
was  no  such  boundary  line,  but  it  was  an 
Ideal  or  imaginary  one,  the  Jury  should 
And  from  the  evidence  Its  location;  and 
tf  Powell's  purchase  covers  tbe  land  up  to- 
that  location  or  line,  and  the  land  In  dis- 
pute is  on  Powell's  side  of  that  line,  then 
he  would  be  entitled  to  recover.  This 
would  be  the  rule  In  the"contest  between 
the  Goodwin  title  and  the  Dorsey  title. 
If,  however,  both  parties  claim  under  Dor- 
sey as  the  common  grantor,  and  Mrs. 
Dorsey  sold  the  land  by  an  actnul  physic- 
al boundary,  Powell  would  be  entitled  to 
the  land  up  to  that  boundary,  whPther  it 
was  93  acres  or  not.  If  the  land  was  not 
sold  by  an  actual,  physical  boundary,  but 
an  ideal  or  imaginary  ime,  then,  In  onr 
opinion,  Powell  would  be  entitled  to  93 
acres,  although  It  might  leave  Strong 
short  of  his  100  acres,  because  Mrs.  Dorsey 
snid  the  south  part  of  the  land  to  Wal- 
lace, under  whom  Powell  claims,  hefore- 
she  sold  the  north  part  to  James  O.  Pow- 
ell, under  whom  Strong  ciaimR.  Of 
course,  neither  of  these  rules  would  apply 
if  either  of  the  parties  or  those  under 
whom  they  hold  had  had  exclusive  ad- 
verse pOHseaslon  of  tbe  ZOacres  a  sufficient 
length  of  time  to  give  title  under  thestat-^ 
ate.  Judgment  reversed. 
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Johnson  t.  State. 
(Supreme  Court  of  Oeorffta.   Nov.  10,  1890.) 
Largest— EviDESCE— Confessions. 

1.  Wnere  the  charge  is  larceny  from  the  house 
by  stealing  goods  from  a  wholesale  store,  the  cor- 
pits  delicti  is  Dot  estahllshed  without  proof  that 
the  goods  disappeared  by  stealing,  rather  than 
by  sale  to  retail  dealers  in  the  course  of  business. 
If  the  goods  ia  Question  were  not  missed  from  the 
Btodk,  uid  the  stock  was  never  ascertained  to  be 
short  or  deficient,  the  presumption  is  they  were 
sold,  and  not  stolen. 

2.  A  doubtful  or  contradlctorv  confession  by 
&  man  of  good  moral  character  will  not  warrant 
a  conviouon  where  the  corpuM  deUcU  la  uncer- 
tain. 

{SuUaJnu  by  Oie  CourU) 

Error  from  city  court  of  Atlanta ;  Van 
Epps,  Judf?e. 

L.  P.  Skeeo  and  W.  T.  Moyers,  for  plain- 
tiff In  error.   F.  M.  O' Bryan, lov  the  State. 

Blbcklrt,  C.  J.  1.  The  charge  was 
larc^eny  from  tlie  house.  The  goods,  al- 
leged  to  have  been  Btolen  from  the  store- 
house  of  F.  £.  Block,  were  1  can  of  oys- 
ters, 1  can  of  milk,  1  can  at  lobsters,  7 
boxes  of  sardines,  13  boxes  of  ham  and 
tongue,  2  boxes  of  soap,  1  can  of  sausage, 
ftnd  2  boxra  of  mustard  sardines.— the 
property  of  said  Block.  The  evidence  ea- 
tahllshed  that  Block  bad  and  kept  Hucb 
articles  in  his  storp,  but  it  falls  to  estab- 
lish to  a  reasonable  certainty  that  any 
such  were  ever  stolen  therefrom,  either  by 
the  accused  or  any  one  else.  Block  testi- 
fied on  the  snblect  aafollowa:  "I  cannot 
say  that  I  lost  thegoods  mentioned  in  the 
Indictment.  I  never  mlased  uor  searched 
for  them,  nor  tried  to  find  out  if  I  had 
lost  them.  I  run  a  large  wholesale  gro- 
cery, employ  about  125  hands,  and  sell 
fceiierally  to  the  retail  trade  In  Atlanta 
and  elsewhere."  CHtlett  testmed:  "I 
work  for  Block  in  this  city  and  county. 
The  first  of  last  year  missed  from 
Block's  store  a  cheese;  and  Mr.  Parks, 
another  employe  of  Block's,  and  I,  with 
an  officer,  went  to  search  the  house  of 
our  driver,  whom  we  suspected  of  taking 
It.  We  didn't  find  it,  and  went  to  defend- 
ant's house  la  this  city,  who  was  not  at 
home.  His  wife  readily  agreed  to  aid  us, 
aithouffh  we  did  not  tell  lier  what  we 
were  searching  lor.  We  did  not  find  the 
cheese,  but  In  the  closet,  the  door  of  which 
his  wife  opened  for  us,  on  the  tup  of  the 
shelf,  behind  a  board  which  was  nailed  to 
the  front  of  the  shelf  so  as  to  hold  what 
was  put  on  the  shelf,  we  found  a  lot  oi 
canned  scoods,  consisting  of  one  can  of 
condensed  milk,  Vienna  sausage,  two 
boxes  of  mustard  sardines,  Kennmaw 
oysters,  etc.  I  believed  the  goods  to  be 
stolen,  especially  the  Vienna  sausage,  and 
took  them  away  In  a  gunny  sack.  They 
filled  the  sack  about  one  foot  high.  The 
defendant  bad  worked  for  Block  in  the 
store  about  one  year,  and  had  acress  at 
all  times  to  this  kind  of  iEoods.  When  we 
first  wont  to  defendant's  house  and  told 
his  wife  we  wanted  to  search  it  she  ex- 
citedly threw  her  keys  on  the  floor  before 
us.  We  told  her  that,  as  we  had  to  go 
through  u  woman'H  fixings,  a  woman  was 
bCHt  to  guide  UH.  Siiuthen  took  the  keys 
and  unlocked  the  door  for  us.   1  ideutlfied 


the  goods  found  In  Blm^k's.  The  goods 
we  found  at  Henry  Johnson's  consisted 
of  1  can  of  oysters,  1  can  of  milk*  1  can  ol 
lobsters,  7  boxes  of  sardines,  13  boxes  of 
ham  and  tongue,  2  boxes  of  soap,  1  can 
of  sausage,  aud  2  boxes  of  mustard  sar- 
dines."  It  will  be  observed  that  Mr.  Cat- 
lett  does  not  testify  that  anything  had 
been  missed  from  the  store  except  a  cheese, 
and  that  had  not  been  found.  So  tar  as 
appears,  the  stock  of  Mr.  Block  was  in- 
tact as  to  all  classes  of  goods  found  la 
Johnson's  possession.  It  the  stock  bad 
been  short  of  these  articles,  the  fair  pre- 
sumption is  that  Mr.  Block  or  some  of  his 
numerous  employes  would  either  have 
known  of  it.  or  could  have  ascertained  it. 
There  ia  no  suggestion  in  the  evidence 
that  the  articles  were  short,  or  that  there 
were  no  means  of  ascertaining  whether 
they  were  BO  or  not.  It  la  not  said  that 
Mr.  Block  kept  no  books,  or  that  he  was 
otherwise  deficient  In  the  usual  resourrea 
of  merchants  for  determining  the  kind  and 
quantity  of  all  goods  in  store.  It  seems 
highly  Improbable  that  such  a  number  of 
articles  could  be  abstracter!  from  a  single 
stock  of  goods  without  some  of  them  be- 
ing missed.  It  does  not  appear  that  a 
single  one  of  them  was  missed,  either  be- 
fore or  after  they  were  found  In  Johnson^s 
possession.  Mr.  Catlett  testifies  that  be 
"Identified  the  eoods  found  In  Block's." 
Possibly  he  means  that  he  identified  them 
as  Block's  goods.  But  this  could  signify 
no  more  than  that  they  were  such  goods 
as  Block  had  kept  In  stock.  Block  him- 
self testified,  however,  that  he  ran  a  large 
wholesale  grocery,  and  sold  generally  to 
the  retail  trade  In  Atlanta  and  elsewhere. 
Several  of  the  retail  dealers  In  Atlanta, 
one  of  whom  was  Mr.  Karwisch,  testified 
on  behalf  of  the  ac^oused  that  he,  the  ac- 
cused, had  traded  with  them  for  a  length 
of  time,  and  that  they  had  sold  him  simi- 
lar goods  to  most  of  those  found  in  his 
possession.  The  accused  proved  by  two 
witnesses,  moreover,  that  lie  was  a  man 
of  excellent  character,  and  there  was  no 
evidence  to  the  contrary.  Taking  all  the 
testimony  together,  we  think  it  wholly 
falls  to  establish  any  corpus  delicti. 
There  is  no  certainty  whatever  that  any 
of  the  goods  traced  to  Johnson  were  stol- 
en. The  probability  that  Block  had  sold 
them  to  retail  dealers  before  they  reached 
Johnson  is  decidedly  stronger  than  that 
they  were  stolen  by  any  one  from  his 
stock. 

2.  As  to  the  alleged  confession,  we  think 
that  cannot  be  relied  upon  to  supply  the 
want  of  evidence  as  to  the  corpus  dplicti. 
"A  confession  alone,  uncorroborated  by 
other  evidence,  will  not  Justify  a  convic- 
tion." Code,  §  37i»2.  The  wisdom  of  this 
provision  of  the  law  is  welt  vindicated  by 
the  present  case.  Couch,  the  officer  who 
arrested  Johnson,  testifinl  that  "at  the 
stution-hoiiHp  he  confessed  to  Mr.  Block 
that  be  stole  the  goods."  Mr.  Block, 
however,  testified  on  that  subject  hh  fol- 
lows: "In  one  conversation  he  twice  ad- 
mitted taking  tlie  goods,  but  immediately 
after  Ktnted  that  he  bought  tliem  from 
Mr.  Henry  Karwiaeh.  •  •  •  i  cunnot 
say  |)oaitively  tliat  lie  unid  ht-  Kt*)k>  the 
goods,  or  that  he  merely  to''^  them.  I  sus- 
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pected  somebody  else  had  been  Implicated 
witb  him,  and  asked  him  who  helped  him 
take  them.  Be  twice  replied  that  he  did 
It  taimBelt,  and  afterwards  added  that  he 
bousbt  them  from  Karwlsch."  It  thas 
appears  that  what  was  tu  Conch  a  con- 
feHslon  of  stealing  the  goods,  was  to  Block 
a  7ery  doubtfnl  confession,  and  coupled 
with  an  assertion  that  he  bought  them 
from  Karwlsch.  Tt  Is  not  Improbable 
that  both  these  witnesses  misunderstood 
the  real  import  of.  his  statement.  At  all 
events  there  Is  too  much  uncertainty 
«bont  It  for  It  to  serve  as  a  confession  to 
make  out  tbe  corpus  delicti.  Letthestate 
-flntt  prove  that  Mr.  Block's  goods  were 
stolen,  and  then  it  will  be  in  order  to  con- 
nect  Johnson  with  the  larceny  by  this  so- 
called  conft!Ssion,  In  so  far  as  the  iary 
may  believe  it  correctly  understood  and 
reported.  As  the  case  comes  to  us  in  the 
record,  there  is  altogether  too  uinch  uncer- 
tafnty  as  to  whether  any  offense  was 
committed.  Tbe  sood  character  of  the  ac- 
cused should  connt  for  much  in  such  a 
case;  and  we  think  tbe  trial  court  erred 
in  not  granting  a  new  trial.  Judgment 
mversed. 


BLOtlET  T.  Tayix>b. 
(Supnme  Court  of  Qeorgia.   Maroh  10,  1891.) 

APPBAI^RkTIBW—  COSrLlCTIKQ  BVIDBNCB  —  Ob- 
JBCnONB  NOT  Baisbd  Bblow. 
1.  Where  the  evidence  was  oonfliotlnK,  and 
no  abuse  of  disoretioa  by  the  Judge  below  in  sp- 

SDtntiag  a  receiver  appears,  tfda  court  will  not 
Isturb  his  Judgment. 

S.  Where  a  receiver  of  the  assets  of  S  part- 
nership was  appointed,  and  the  failure  of  the 
Judge  to  appoint  a  member  of  the  firm  such  re- 
ceiver is  assigned  as  error,  and  it  appears  that 
no  i^nest  or  prayer  was  made  to  him  that  such 
member  should  be  bo  appointed,  tbe  propriety  or 
impropriety  of  snch  faliuie  is  not  oefore  this 
court  J»r  adjodioation. 
(StfUohiu  by  £uni9)fcln,  J*.) 

Error  from  superior  court,  Fulton  coun- 
ty: M.  J.  Clakkk,  Ju<li£e. 

For  opinion  on  former  appeal,  see  12 
S.  E.  Rep.  230. 

O'Neill  dt  Fraxer,  tor  plaintlEt  In  error. 
P.  Lt.  Myu&tt,  for  defendant  in  error. 

Judgment  affirmed. 


Neal  v.  Brockhan. 
(Supreme  Court  of  Qeorgia.  April  30, 1881.) 
HoiUffTEAB-  Bntbt  on  UzecDTiON— Ihtbrbst  on 

JODQMENT. 

1.  Where  a  homestead  is  set  apart  to  a  mother 
and  her  children,  on  the  gronnd  that  they  are 
minors,  the  fact  that  thereafter,  and  before  he 
came  of  age,  one  of  the  children  became  imbecile 
and  dependent,  will  not  keep  the  homestead  alive 
after  the  mother's  death,  and  the  attainment  of 
their  majority  by  all  the  children. 

2.  Bince  an  execution  on  a  justice's  Judgment 
is  directed  to  any  constable  of  the  county,  an  en- 
try thereon  by  a  constable  Is  legal,  though  he  is 
not  an  offloer  of  the  militia  district  in  which  the 
axeoutioc  Issued,  and  will  keep  the  Judgment 
alive. 

3.  Where  a  note  stipulates  for  Interest  at  13 
per  cent,  per  annum,  it  is  proper  to  allow  inter- 
est at  the  same  rate  on  the  Judgment  thereon, 
since  by  the  law  of  Georgia  Judgments  bear  lu- 
terest  at  the  contract  rata. 


Error  from  superior  court,  Fulton  coun- 
ty; M.  J.  Ci.arkp:,  Judge, 

T.  P.  Wtfstmoifland,  for  plaintiff  In  er- 
ror. ArDOld&  Arnold, lor  defendant  In  er- 
ror. 

Simmons,  J.  The  record  discloses  that 
Mrs.  Brockhan  borrowed  of  Neal  certain 
money,  for  which  she  gave  him  her  six 
promissory  notes,  dated  January  1.5,  lS7fi, 
all  due  within  less  than  aix  months,  and 
aurreed  to  pay  Interest  at  the  rate  of  1 
per  cent,  per  month.   The  notes  were 
sued  to  judgment  ina  lustice'sconrton  the 
8th  ol  July,  1876.  Judgment  was  ren- 
dered for  the  Interest  on  the  notes  at  1 
per  cent,  per  month,  and  tor  the  same 
rate  of  future  Interest  on  tbe  Juflgrmeuts 
themselves.   Mrs.  Brockhan  applied  for 
a  homestead.andlt  wasf^ranted  on  the  12th 
of  July,  1879.  She  made  the  application  as 
the  head  of  a  family,  consisting  of  herself 
and  her  three  minor  children.   The  minor 
children  were  Annie  B.,  Willie,  and  John. 
Willie,  the  youngest,  attained  his  majori- 
ty in  1889.    His  mother,  to  whom  the 
homestead  wasgranted,  died  In  1883.  Aft- 
er the  mother's  death,  and  after  all  the 
children  had  arrived  at  their  minority. 
Neal  levied  bis  U.  fu.  upon  the  property  set 
apart  as  a  homestead.  Annie  B.  filed  an 
afflduvlt  of  Illegality  tor  herself  and  her 
Infirm  brother,  Willie,  and   her  brother 
John,  and  alleged  that  the  property  lev- 
led  on  was  not  subject  to  levy  and  sale, 
bfKBuse  in  July,  1879,  her  mother  had  the 
property  set  apart  to  herself  and  her 
three  minor  children  as  a  homestead,  and 
that  tbe  homestead  was  still  in  existence, 
with  the  affiant  and  her  brother  Willie  as 
beneficiaries:  that  Willie  attained  his  ma- 
jority in  March,  1889,  and 'Ms  now,  and 
was  long  tiefore  said  date,  an  Infirm  per- 
son, and  wholly  dependent,  incapacitated 
in  mind  and  body  for  any  of  tbe  ordinary 
transactions  of  life,  without  power  of 
speech   and  otherwise  totally  helpless; 
and  he  Is  therefore  still  one  of  the  benefici- 
aries. His  infirmity   began  before  the 
death  of  his  mother,  and  before  he  at- 
tained majority,  and  she  Is  compelled  to 
care  for,  support,  and  maintain  htm.  Af 
flant  makes   the  affidavit  becanse  her 
mother,  one  of  the  defeu'lants  in  tbe  judg- 
ment, died  Intestate,  and  the  lands  levied 
upon  descended  to  John,  Willie,  and  af- 
fiant, as  her  children  and  only  heirs  at 
law."  The  affiant  also  Btat«<  that  she  is 
the  legally  appointed  gnardian  of  Willie, 
wbo  is  an  imbecile.    Under  this  state  of 
facts  the  trial  judge  decided  that  the  land 
was  not  subject,  and  Nenl  excepted.  We 
think  the  court  erred  Id  this  ruling.  It 
will  be  remembered  that  the  mother  ap- 
plied for  and  whs  granted  a  hfimestead 
for  hernel!  and  her  three  mlntjr  children. 
Nothing  was  said  in  the  application  iis  to 
Willie's  being  an  imbecile  and  dependent. 
The  allegation  was  that  he  and  the  other 
two  were  minors,  and  It  was  upon  this 
ground  that  the  homestead  was  granted. 
When,  therefore,  the  mother  died,  and  the 
children  became  of  ag^,  according  to  the 
repeated  rulings  of  this  court,  the  home- 
stead estate  Ceased,  and  the  land  became 
subject  to  the  liens  of  creditors.    We  do 
not  think  the  fact  that  one  of  the  minors 
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became  Imbecile  and  dependent  after  the 
humestead  waa  Bet  apart,  but  before  he 
became  of  age,  would  change  the  rule, 
and  keep  the  homestead  estate  alive. 
When  the  bead  of  the  family,  to  whom 
the  homestead  waa  set  apart,  died,  the 
land  descended  to  her  children  as  her  heirs 
at  law ;  and  after  they  became  of  a^^e  the 
humestead  ceased,  and,  if  there  had  been 
no  cpedltoi's,  the  children  would  have  had 
the  right  to  have  the  property  sold  or  di- 
vided. There  being:  a  JudKment  creditor 
in  this  case,  bis  Hen,  which  had  bran  inact- 
ive and  held  oK  since  the  homestead  was 
set  apart,  became  active  and  was  leviable 
when  the  homestead  estateceased. 

The  defendant  in  the  court  below  Insist- 
ed upon  two  other  grounds  of  Illegality, 
which  the  court  overruled,  and  she  died  a 
croBB-bill  of  exceptions.  The  first  ground 
taken  in  the  cross-bill  was  that  the  Judg- 
ments were  dormant,  beciiuse  .the  only 
entry  made  by  any  officer  or  otb^  person 
upon  the  S.  faa.  within  the  period  of  sev- 
en years  from  June  5, 1878,  wtia  an  entry 
made  by  a  constable  who  was  not  an  ofH- 
cer  of  the  militia  district  wherein  the  ff.  fa. 
was  issued,  and  in  which  the  defendant 
resided,  but  was  an  offlcer  and  constable 
of  another  district,  and  at  the  time  he 
made  this  entry  on  the  S.  /ka.  there  were 
two  duly-qaalided  and  acting  constables 
in  Che  district  whence  the  S.  issued, 
and,  the  constable  who  made  the  entry 
nut  being  an  otticer  authorized  to  execute 
and  retuni  tlie  fl.  fns.  there,  they  were 
dormant.  There  was  no  error  In  overrul- 
ing this  ground  of  illegality.  We  think 
the  entry  made  by  the  officer  residing  and 
acting  In  a  dtflereut  district  from  the  one 
whence  the  S.  Thb.  Issued  was  a  legal  en- 
try. Executions  Issued  from  a  Justice's 
court  are  dli*ected  to  any  lawful  constable 
of  the  county.  Therefore  any  lawful  con- 
stable of  the  county  would  have  a  legal 
right  to  make  an  entry  thereon.  More- 
over, if  it  was  a  bona  Ode  eHort  on  the 
part  of  the  plaintiff  to  keep  bis  Judgment 
alive,  by  having  the  entry  made  by  the 
constable  In  another  district,  It  would 
prevent  dormancy  of  the  Judgment,  al- 
though the  execution  had  not  been  directs 
ed  to  all  the  constables  of  theconnty,  and 
although  the  defendant  did  not  reside  In 
that  district  and  had  no  property  therein. 
Long  V.  Wight,  82  Ga.  431,9  8.  E.  Rep.  635, 
and  cases  there  cited. 

The  next  ground  taken  In  the  cmss-bill 
of  exceptions  is  that  the  notes  were  each 
given  on  thelSthof  January,  1876,  were  for 
less  than  six  months,  and  drew  interest 
at  the  rate  of  1  per  cent,  per  month,  and 
tliut  the  Judgments  were  rendered  July  8, 
1876,  for  Interest  on  the  notes  from  Janu- 
ary 15, 1876,  at  1  per  cent,  per  month,  and 
drew  interest  at  1  percent,  per  month 
from  their  date:  and  It  Is  contended  that, 
"  in  the  absence  of  a  contract  to  draw  legal 
Interest,  the  judgments  only  draw  Interest 
at  7  per  cent,  per  annum,  as  provided  by 
the  act  of  1875 ; "  and  that  the  claim  for  ex- 
cess over  lawful  interest  should  therefoi-e 
be  disallowed.  The  trial  Judge  did  not  err 
In  overruling  this  gnmnd.  At  the  time 
these  notes  were  given,  the  law  allowed 
12  per  cent,  per  annum.  It  specified  in  writ- 
ing. Theee  notes  specified  1  per  cent,  per 


month,  which  la  equivalent  to  12  per  cent, 
per  annum.  It  was  claimed,  however,  la 
the  argument,  that,  after  Judgment  on 
the  notes,  interest  should  have  been  com- 
puted at  7  per  cent,  only,  Instead  of  12.  as 
waa  done.  Under  ourCode.aad  under  the- 
decisions  of  this  court.  Judgments  bear  In- 
terest ut  the  contract  rate,  and  not  at  the 
rate  which  all  contracts  carry  if  no  inter- 
est be  stipulated  therein.  Dnnlel  v.  Gib- 
son, 72  Ga.  867.  It  wasclalmed  by  counsel 
that,  when  the  per  cent,  is  splli;  up  and 
made  payable  for  a  short  period,  it  must 
bear  the  same  proportion  to  the  time  It 
runs  as  12  does  to  12  months;  and  that, 
as  February  had  only  28  days,  the  rate  of 
Interest  was  more  than  12 per  cent,  per  an- 
num. We  have  stated  this  point,  and  the 
substance  of  the  argument  npon  it,  not 
that  we  think  there  Is  anything  In  It,  but 
to  show  to  what  finespun  theories  learned 
and  able  eounad  will  resort  when  hard 
prefised  in  their  cases.  It  la  sufficient  to 
say  that,  to  all  practical  Intents  and  pur- 
poses, 1  per  cent,  per  month  Is  equivalent 
to  12  per  cent,  per  annum,  and  that  charg- 
ing Interest  at  the  rate  of  1  per  cen t.  per 
month  Is  not  usury,  although  some  ot  the 
months  may  have  a  less  nnmberofdaya 
than  others.  De  minlmianon  carat  lex. 
Judgment  reveraed  as  to  the  main  bill  ot 
exceptions,  and  affirmed  as  to  the  cross- 
bill. 


DOOLBY  T.  Brll. 
{SujrrmM  Cmert  of  Oeorgia.  March  38, 1891.) 

Sals  ot  MiNOB'8  Land  —  Void  Appouttmsxt  or 

Guardian. 

1.  Where  land  was  sold  by  one  professing  to 
act  as  guardian  for  others,  when  in  fact  be  was 
not,  tor  the  reason  that  his  alleged  appoiiitmoDt 
as  such  was  absolutely  void,  the  sale  itself  was 
likewise  void,  and  passed  no  title  to  the  par- 
ohaser  thertiat,  although  he  bought  in  good  fsith, 
and  without  actual  nbtfce  of  any  defect  In  the 
guardian's  appointment  or  his  authority  to  sell. 

8.  Such  purchaser  cannot  recover  land  thus 
sold  from  one  holdiiiff  the  legal  title  thereto,  and 
the  former  certainly  should  not  complain  of  a 
decree  directing  a  sale  of  the  property,  and  a 
return  to  him  ol  the  full  amount  he  paid,  with 
interest  thereon. 
{Syllabua  by  the  Court.) 

Error  from  superior  cotirt,  Falton  coun- 
ty ;  M.  J.  Ct.ARKR,  Judge. 

P.  L.  Mymttt  &  &ODy  loT  plaintiff  in  er- 
ror.  J.  C.  Reed,  for  defendant  in  error. 

Lumpkin,  J.  1.  The  proposition  con- 
tained in  the  first  head  note  has  been  set- 
tled by  this  court  in  the  case  ot  Bell  v. 
Love,  72  Ga.  125.  The  appointment  of  the 
guardian,  and  all  his  acts  as  auch,  were 
Told  for  the  reason  there  statetl. 

2.  In  the  litigation  between  Dooley  and 
Bell  over  the  land  Involved  In  this  case,  a 
decree  was  finally  made  directing  that  the- 
property  be  sold,  and  that  out  of  the  prc»- 
ceeds  thereof  the  entire  purchase  money 
paid  by  Dooley,  with  interest  thereon,  be 
refunded  to  htm.  This,  certainly,  Is  all 
he  had  any  right  to  expect.  Indeed,  It  la 
doubtful,  to  say  the  least,  if  his  equity  en- 
titled him  to  anything  more  than  so  maeb 
o(  hlH  money,  with  interest,  ns  was  used 
in  payment  of  demands  to  satisfy  which  a 
l^al  gnarrllan  would  have  been  autbor- 
lied,  without  a  special  order,  to  eoeroaclk 


Digitized  by  Google 


N.  C.)  OSBOBNB 

■apon  tbe  corpus  ot  the  ward'a  estate. 
Some  ot  Dooley'B  money  way  putd  on 
-clainiB  to  which  the  corpas,  without  Buch 
an  order,  was  not  sabject.  The  porehaser 
at  a  Koai^lan'B  sale  Is  undoubtedly 
bonnd,  at  his  peril,  to  look  to  the  legality 
•of  tJhe  tatter's  appointment  and  bis  au- 
thority to  sell.  If  be  fails  to  exercise  these 
precautions,  no  amount  of  good  faith  or 
fairness  on  hts  part  can  malte  his  title  n 
good  one  If,  in  fact,  there  was  no  lawful 
Kuardiau,and,  consequently,  nn  authority 
to  adl.  Dooley,  ttaen^ore,  having  ob- 
tained no  title  whatever  by  bis  porcbase, 
and  tbe  record  showins  that  a  portion  of 
the  money  be  paid  was  expended  In  a 
manner  which  would  not  have  been  law- 
ful even  on  the  part  of  a  legally  appointed 
guardian,  be  is  quite  fortunate  in  receive 
ing  back  all  bis  money,  with  Interest. 
This  case  differs  from  that  of  Milner  v. 
Vandl  vera,  12  S.  E.  Mep.  879.  (decided  at  tbe 
last  term.)  It  appears  from  the  record 
4rf  that  case  that  a  sale  of  land  made  by 
an  administratrix,  who  was  the  widow 
of  the  deceased,  was  at  least  irregular,  if 
not  void.  It  further  appears  that,  at  tbe 
sale  made  by  her,  the  land  was  bid  off  by 
a  person  who  soon  thereafter  quitclaimed 
It  to  her.  She  accoanted  to  the  estate  for 
the  purchase  money  by  crediting  tbe  en- 
tire amount  upon  an  allowance  which  had 
been  made  to  her  of  a  year's  support. 
Afterwards  she  sold  two  separate  por- 
tions of  tbe  land,  at  different  times,  to 
one  A.G.  B  Vandivere,  and  the  remaining 
portion  to  one  Peemster.  who  subsequent- 
ly sold  to  the  said  A.  G.  B.,  and  -the  latter 
afterwards  sold  all  the  land  to  S.  L.  Van- 
divere. The  Vandlveree  and  Feemster 
bought  In  good  faith,  and  without  notice 
of  any  d^ect  in  tbe  title.  The  disputed 
questions  of  fact  in  the  case  were:  (1) 
Whether  all  or  only  aome  of  the  minora 
participated  in  the  (>n]oyment  of  tbe  fund 
so  applied  to  the  year's  support ;  and  (2) 
whether  or  nut  the  year's  support  Itselt 
was  properly  set  apart.  Without  under* 
taking  to  settle  these  questtons,  hnt  leav- 
ing the  same  to  t>e  investigated  npon  an- 
other trial,  this  conrt  simply  held  that, 
inasmuch  as  the  year's  support  was  a 
claim  of  the  highest  dignity  asalnst  the 
estate  of  tbe  deceased,  and  one  tu  wbicb 
tbe  corpus  ot  that  estate  could  be  legally 
subjected*  a  bontt  Sde  parcbaser,  whose 
money  patd  for  tbe  land  in  the  manner 
disclosed  by  the  record,  had  an  equity  su- 
perior to  tlie  legal  title  of  so  many  of  the 
heirs  as  received  and  enjoyed  tlie benefit:  of 
this  money  in  tbe  way  of  a  year's  sup- 
port In  tbe  case  at  bar  no  question  uf 
a  year's  support  was  raised  at  all,  and  tbe 
facts  show  tbat  a  person  assuming  to  act 
as  guardian  made  an  unauthDrlsed  use  of 
at  least  a  portion  of  tbe  purchase  money 
of  the  land  which  he  had  attempted  to 
sell,  and  that,  even  as  to  the  balance  of 
said  money,  it  was  not  applied  to  any 
such  claim  as  a  year's  support,  which  is  h 
paramunnt  charge  upon  tbe  property  of 
a  deceased  person.  Tbe  ruling  In  Mllnor 
V.  Tandlvere.  while  supported  by  authori- 
ty, goes  quite  tar  enough  in  ttie  direction 
of  defeating  a  clear  legal  title  to  land  by 
establlsbing  a  superior  equity  In  favor  of 
one  whoM  tigbt  ttaereto  la  derived  from 
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an  irregular  or  Illegal  sale  of  a  deceased 
person's  property,  and  the  doctrine  of  this 
case  will  not  be  extended  beyond  the  pr^ 
else  principle  ther^n  stated.  Alter  a  care- 
ful examination  of  the  record  In  the  case 
before  us,  we  are  satisfied  that  the  court 
below  committed  no  errors,  and  its  judg- 
ment Is  tberrfore  affirmed. 


OSBOBNB  V.  WII.KCB  fit  UX. 

(Supnme  Cawrt  of  North  CoroUno.  May  lA, 

1891.) 

Fbauddibnt  Coxvbtances — Husband  and  Wifb 

— COXTRACTS  Br  WiPB—EviDBNOB— PEACTICB — 
SOPPLEMBKTART  PbOCBEDINOS. 

1.  21.,  a  creditor  of  W.,  bought  at  execution 
sale  a  lot  belonging  to  the  latter  for  f7,000.  In 
coosideratioQ  of  |S,000,  adraaced  for  the  benefit 
of  W. 'a  wife  by  S.,  her  brother,  and  four  ootes 
for  tS,000  each,  signed  by  W.  and  bis  wife,  se- 
cured by  reconveyance  in  tmst,  M.,  in  puraaance 
of  a  previous  agreement  with  the  attorney  of  S., 
conveyed  the  land  to  W.'awlre.  W-  and  his  wife 
conveyed  the  equity  of  redemption  to  8.  by  deed 
absolute  upon  its  faoe,  to  secure  the  payment  of 
tbe  (3,000  advanced.  Held,  that  the  transaction 
was  not  frauduleut  in  law,  nor  did  tbe  admitted 
facts  raise  a  preaumptiou  of  fraud;  but  it  was 
proper  for  the  court  to  leave  the  Jury  to  deter- 
mine, upon  consideration  of  all  the  evidence, 
whether  the  purchase  was  made  for  the  husbana 
In  the  wife's  name  in  order  to  evade  the  pay- 
ment of  bis  debts,  and  whether  she  participated 
in  the  fraud,  or  she  or  her  agent  bad  notice  of  a 
fraudulent  purpose  or  combination  to  defraud  tbe 
husband's  creditors. 

a.  When  M.,  S.,  and  W.  and  wife  subse- 
qaently  Joined  In  conveying  to  a  purchaser,  who 
paid  a  price  more  than  sofflolent  to  discharge  the 
whole  Hen  of  $15,000  held  by  M.  and  8.,  if  there 
was  no  intent  to  defraud  in  the  first  purchase 
participated  in  by  her,  tbe  proiit  realized  from 
the  sale  might  be  invested  in  making  the  first 
payment  for  a  second  lot,  for  wbicb  a  conveyanoe 
was  taken  in  the  wife's  name,  but  a  reconvey- 
ance was  Immediately  executed  by  her  and  her 
husband  to  secure  the  notes  given  by  them  for 
defended  payments. 

3.  Though  the  wife  cannot  bind  herself  by 
contract  for  the  purchase  money,  and  though  sbe 
may  have  no  separate  estate,  or  may  not  bind 
what  she  has  for  Its  payment,  stiU  If  tlw  vendor 
will  take  the  risk  of  selling  to  her  on  a  credit, 
neither  the  husband  nor  his  creditor  will  be  al- 
lowed to  question  the  validity  of  a  bond  for  title 
or  deed  made  to  her  in  good  faith. 

4.  Where  a  married  woman,  not  being  a  free 
trader,  carries  on  the  biutinesa  of  manufacturing 
on  her  own  property,  she  may  employ  the  hus- 
band as  her  agent  to  manage  the  business,  and 
the  fact  that  she  employs  him  raises  no  presump- 
tion of  a  purpose  to  defraud  his  creditors,  but  it 
Is  competent,  In  trying  an  issue  of  fraud,  to  show 
his  manner  of  conducting  the  business. 

ft.  While  creditors  may  subject,  In  a  supple- 
mentary proceeding,  the  debtor's choses  inaction, 
including  even  a  claim  for  compensation  due  for 
Berrice  rendered  under  an  express  or  implied 
ixm tract,  they  have  no  lien  on  his  skill  or  aUain- 
meats,  and  cannot  oomiiel  him  to  ezaot  compen- 
sation for  managing  bis  wife's  property,  or  for 
service  reudored  to  any  person  with  the  ander- 
staading  that  it  was  gratuitons. 

6.  Where  many  circumstances  were  shown 
tending  to  prove  that  conveyances  were  made  to 
tbe  wife  to  evade  the  payment  of  a  certain  debt 
due  from  the  husband,  it  was  competent  for  him 
to  show  in  rebuttal  that  he  liad  voluntarily  al- 
lowed tbe  judgment  in  favor  of  tbat  creditor  to 
be  renewed  after  it  was  barred  by  the  statute  of 
limitation. 

7.  Where  such  creditor  tesUfled  that  he  wbs 
informed  by  the  debtor  In  1871  tliat  he  conducted 
the  business  in  his  wife's  name  to  prevent  his 
oroditors  from  haatpering  him,  the  creditor  ac- 
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knowledged  that  tie  then  bad  notice  of  the  firaad, 
and,  where  suit  was  hrouftht  and  Judgment  ren- 
dered Bgalost  the  debtor  alone  in  1S74,  and  under 
a  supplementary  proceeding  began  soon  alter, 
though  the  receiver  had  power  to  bring  an  action 
in  1S86  against  husband  and  wife  to  have  her  de- 
clared a  trustee,  and  to  recover  the  land  con- 
veyed to  her,  with  rents,  and  for  specific  articles 
of  personal  property  alleged  to  hare  been  bought 
with  toe  husband's  funds  or  on  his  credit,  such 
action,  both  for  the  equitable  relief  and  the  re- 
covery of  rents  and  specific  personal  property, 
was  barred  in  three  years  after  he  had  notice  of 
the  &aud,  according  to  bis  own  testimony,  as 
a«ainst  the  wife,  who  was  a  party  only  to  the  ac- 
tion brought  by  the  receiver. 

8.  If  the  action  bad  not  been  barred  by  the 
provisions  of  subsections  -1  and  9  of  section  155  of 
the  Code,  it  would  have  been  barred  under  the 
general  section  158,  and  it  was  not  error  to  tell 
the  lurythat  the  action  was  barred  In  three  years 
or  in  ten  years.    BHEPnEHD,  J.,  dissenting. 

9.  Where  execution  was  issued  on  another 
judgment,  and  levied  on  the  husband's  interest 
in  a  gold  mine,  for  which  he  had  paid  tI3,000, 
and  the  wife  bought  for  to  at  the  sberlff's  sale, 
but  it  appeared  that  the  Judgment,  as  well  as  the 
debts  of  some  other  creditors,  bad  been  subse- 
quently discharged  in  full,  held,  that  mere  inad- 
equacy of  price  was  not  sufduient  to  raise  a  pre- 
sumption of  fraud;  but  the  inadequacy  of  the 
price  and  the  subsequent  payment  of  the  debt 
might  be  considered  by  the  Jury  as  suspicious 
circumstances  tending  to  establish  the  fraud. 

10.  While  there  is  a  presumption  that  a  deed 
from  a  husband,  who  is  embarrassed  with  debt, 
conveying  land  to  his  wife,  is  fraudulent,  yet  a 
desa  from  the  sheriff  or  any  other  person  to  her 
is  presumed  to  be  made  in  good  faith,  and  the 
burden  is  on  any  one  alleging  the  contrary  to 
prove  IL 

'  11.  Where  the  Judge  Invited  argument,  in  the 
presence  of  the  Jury,  when  the  plaintiff  rested, 
as  to  whether  he  had  made  a  prima  fade  case, 
and  when  he  directed  the  defendants  to  proceed 
la  tlie  development  of  their  case,  and  told  the 
Jury  then,  and  subsequently  charged  them,  that 
they  must  not  be  influenced  in  favor  of  defend- 
ants by  his  Inviting  argument,  nor  against  them 
by  his  order  to  proceed  with  the  introduction  of 
their  testimony,  held  not  to  be  error. 

12.  Where  the  Jury  came  Into  court  on  Satur- 
day of  the  first  week  of  the  term,  and  announced 
that  they  could  not  agree  as  to  the  facts,  it  was 
not  error  for  the  Judge  to  say  that  there  were 
two  more  weeks  of  the  term,  and  he  would  give 
them  plenty  of  time  to  consider,  and  then  to  di- 
rect the  sheriff  to  provide  comfortable  accommo- 
dations for  them. 

Davis,  J.,  dissenting. 
(SyUatw  by  the  Cmiirt) 

Civil  action,  bronght  by  the  receiver  ap- 
pointed in  a  supplementary  proceeding* 
under  the  order  of  the  court  to  have  the 
feme  defendant  declared  a  trustee  aa  to 
some  property,  and  to  recover  specifically 
otiier  property,  which  It  was  alleged  had 
been  purchaeed  with  the  funda  of  or  on 
the  credit  of  the  male  d^endant,  taer  hna- 
band,  and  tried  at  September  term,  1889, 
of  Meekleobars  soperior  court,  before 
Clark,  J.  In  the  year  1S69  the  Bock 
Island  Munufacturinf?  Company  became 
indebted  to  Coatee  Bros.  In  the  sum  of 
9'24,H00.78,  for  which  said  company  gave 
several  notes,  with  the  defendant  John 
Wilkea  as  surety.  Judgnient  waa  ren- 
dered In  the  superior  court  of  Bowan 
county  in  farur  of  Coates  Bros,  against 
HBid  John  Wilkes  at  April  term,  1874,  of 
said  court,  and  supplementary  proceed- 
InRS  were  begnn  on  the  7th  day  of  the  fol- 
lowlDKfcieptember,  DarlngtheBame month 


Wilkes  waa  examined,  after  which  there 
was  a  suspenHlon  of  active  proceedinss 
until  be  was  ajrala  ordered  before  the 
clerk  and  examined  In  December,  1888.  A 
number  of  other  witnesses  were  also  ex- 
amined between  that  time  and  tlie  17th 
of  September,  1885,  when  the  plaintiff  was 
appointed  receiver.  The  plaintiff  brought 
this  action  In  the  superior  court  of  Meck- 
lenburg county.  In  his  complaint  he  al- 
leges three  canses  of  action:  (1)  That  de- 
fendant Jane  Wilkes  unlawfully  and  fraud- 
ulently vkrithholds  the  possession  ol  the 
property  described  In  the  second  section 
of  the  complaint,  because  the  plaintiff  ta 
receiver,  and  said  propprty  is  liable  to  the 
Coatra  Bros,  judgment.  The  plaintiff  de- 
mands judgment  tor  possession  and  dam- 
ege«i  for  detention.  (2)  That  the  Alex- 
ander property  was  purchase<1  by  Jane 
Wilkes  with  the  money  and  cr^lt  uf  John 
Wilkes,  by  a  scheme  or  plan  contriT^d  to 
defraud  the  creditors  of  John  Wilkes.  The 
plaintiff  dtfmands  judgment  for  a  surren- 
der of  this  property,  and  damages  fur  use 
and  occupation,  (3)  That  theCapps  mine 
Is  subject  to  the  Hen  of  aald  judgment,  and 
the  title  thereof  la  In  John  Wilkes  Individ- 
ually  or  aa  partner  of  June  Wilkes,  and 
that  Jane  Wilkes  claims  said  property,  be- 
cause hur  money  paid  therefor.  PlaintilT 
alleges  that  she  had  no  claim  to  it,  and 
demandH  judgment  for  the  possession  and 
damages.  The  defendants  positively  deny 
all  allegations  of  fraud,  and  aver  that  the 
property  described  In  the  complaint  is  the 
property  of  Jane  Wilkes,  and  not  In  any 
way  liable  to  the  payment  of  the  debts  of 
John  Wilkes.  They  further  all^  that  the 
plaintiff's  cause  of  action,  if  he  has  any. 
Is  barred  by  the  statute  of  limitations. 
The  first  two  allegations  ut  fraud  were 
treated  as  one,  by  agreement  of  the  par- 
ties, and  are  known  as  the  first  cause  of 
action,  and  that  relating  to  the  Capps 
mine  as  the  second  cause  of  action.  It 
was  In  evidence  that  a  certain  lot  in  the 
city  of  Charlotte,  known  as  the  "Nav.v 
Yard,"  waa  sold  under  execution  against 
the  defendant  John  Wilkes,  and  bought 
by  B.  T.  McAden  for  the  First  National 
Bank  of  Charlotte,  to  which  Wilkes  owed 
a  debt  of  about  $15,000.  The  brothers  and 
sisters  of  the  Ame  defendant  were  resi- 
dents of  the  state  of  New  York,  where  she 
had  a  separate  estate  invested  by  trustees 
under  her  marriage  settlerannt.  They  sub- 
scribed or  loaned  f  S.OOO  to  be  used  for  her 
benefit  by  her  brother  Adolphus  Swedbarg. 
He,  through  Mr.  J.  H.  Wilson,  an  attop. 
ney,  effected  an  arrangement,  whereby,  la 
consideration  of  the  payment  to  said 
bank  of  the  93,000  and  the  execution  by 
Wilkes  and  his  wife  of  sereral  notes  tall- 
ins  due  annually  for  the  remaining  912,000, 
the  said  Navy  Yard  property  waa  con- 
veyed to  Mrs.  Jane  R.  Wilkes,  and  im- 
mediately reconveyed  by  her  and  her  hus- 
band by  mortgage  deed  to  secure  the  pay- 
ment of  the  notes  as  they  should  fall  dae. 
The  equity  of  redemption  was  conveyed 
by  Wllkea  and  wife  to  Swedbnrg  as  a  ee- 
eurity  fur  the  $3,000.  The  Navy  Yard 
property  was  eubaeqnently  sold  at  a 
profit,  and  out  of  the  proceeds  of  sale  the 
deeds  to  the  bank  and  to  Hwedbnrg  were- 
discharged,  leaving  a  balance  In  thA  hands 
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uf  Mrs.  Wflkes,  a  part  of  wlilch  was  enbse' 
quently  used  in  making  the  cash  payment 
for  a  lot  or  tract  of  land  in  Charlotte,  on 
which  ar?  located  her  dwslUng-houae  and 
the  Mecklenburg  fonndry;  and  a  portion 
of  the  proflta  were  used  for  the  purchase 
or  machinery,  etc.,  used  In  said  louudry. 
The  said  lot  was  sold  to  her  by  8.  B.  Alex- 
ander for  f9,000.  She  pnid  out  of  her 
proflts  fl.OOO,  and  she  and  her  husband 
gave  notes  for  fS.OOt),  the  balance  of  the 
purchane  money,  taking  title  to  herself, 
but  immediately  Joining  her  husband  in  a 
reconveyance  to  secure  payment  of  notes 
for  pnrchafie  money.  She  has  not  paid  all 
of  the  parchaae  money  yet.  The  foundry 
ban  been  managed  by  the  defendant  .John 
AVlIkes  for  her  since  the  year  1871,  and  she 
has  realized  a  handsome  profit.  Hedrawa 
checks  and  attends  to  the  management. 
She  nllovFS  falm  a  support  for  himself  and 
family  ont  of  the  profits  of  the  business. 
The  plaintiff  offered  clrcnmstanttal  testl* 
mony  tending  to  show  that  the  purchase 
was  madH  in  the  name  of  the  wife,  but 
really  for  the  benefit  of  her  husband,  in  or- 
der that  it  might  be  protected  from  the 
husband's  creditors.  The  deposition  of 
plaintiff  and  that  of  one  Prank  W. 
Hall  were  read  In  evidence.  l>oth  depos- 
ing that  John  Wilkes  told  them  that  he 
conducted  the  business  in  his  wife's  name 
to  save  himself  from  annoyance  by  hia 
creditors.  John  Wilkes,  McArten,  .Alexan- 
der, and  others  testified  to  clrcnmstunces 
tending  to  show  that  the  purchase  and 
sale  of  the  Nary  Yard  and  the  subsequent 
purebase  from  Alexander  were  made  In 
good  faltta  for  the  litme  defendant.  It  was 
in  evidence  for  the  plaintiff  that  after  the 
dettendant  John  Wilkes  had  expended 
many  thousands  of  dullarH  for  an  Interest 
In  the  (^apps  gold  mine,  Including  the  land 
and  valuable  machinery  erected  thereon, 
his  Interest  was  sold  at  execution  sale,  to 
BatUfy  an  execution  issued  on  a  judgment 
in  favor  of  one  J.  O.  Burroughs,  and 
bought  by  the  ftme  defendant  for  five  dol- 
lars. Burroughs  also  testified  that  after 
the  sale  the  whole  of  his  Judgment  was 
paid.  John  Wilkes  4:estifled  that  he  had 
been  permitted  by  his  wife  to  pay  off  a 
nnmber  of  old  debts  which  he  owed. 
He  denied  making  the  alleged  statement 
to  the  plaintiff  or  the  witness  Halt.  He 
testified  also  that  more  than  98,000  of  his 
wife's  separate  funds  held  by  trustees  for 
her  bad  been  Invested  In  the  machinery, 
etc.,  at  the  foundry.  He  further  testified 
that  he  had  made  no  arrangement,  either 
with  the  bank,  McAden,  or  the  sheriff.  In 
reference  to  the  sale  or  pnrcbase  of  the 
N'avy  Yard  property,  and  also  to  the  good 
faith  of  the  parties  In  the  purchase  of  the 
Capps  mine.  One  of  many  clrcumstiinces 
offered  for  plaintiff  was  the  fact  that  for 
nine  years  the  business  of  Mecklenburg 
foundry  was  advertised  io  the  name  of 
■John  Wilkes.  Proprietor." 

The  following  issues  were  submitted 
without  obiection:  Wan  there  any 

arrangement,  agreement,  or  understand- 
ing between  the  defendants  John  Wilkes 
or  Jane  S.  Wilkes  and  the  First  National 
bank  of  Charlotte,  by  which  the  property 
conveyed  to  the  bank  by  the  sheriff  under 
the  ezecntloa  sale  uf  May  28,  1870,  was 


thereupon  conveyed  to  defendant  Jane  R. 
Wilkes  for  the  purpose  of  preserving  the 
property  and  business  of  John  Wilkes,  and 
hindering,  delaying,  or  defrauding  his 
creditors?  Answer.  No.  (2)  Was  the 
property  conveyed  to  Mrs.  Wilkes  by  the 
bank  for  flft.OOOpaldforout  of  theproceeda 
of  the  sale  thereof  to  Matthews,  in  whole 
or  In  part,  and,  if  In  part,  how  much  of 
said  proceeds  were  so  used?  A.  In  port; 
twelve  thousand  and  Interest.  (3)  Were 
the  lots  conveyed  to  the  defendant  Jane 
B.  WUkea  by  8.  B.  Alexander,  trustee,  and 
the  machinery,  machine  tools,  and  appli- 
ances made  for  or  used  in  the  foundry  and 
shops  purchased  with  the  money  and  cred- 
it of  the  defendant  John  Wilkes*  and  was 
the  title  to  said  lots  procured  by  hiro  to 
be  made  to  his  wife  tor  the  purpose  of  de- 
frauding his  creditors  of  their  Just  debts, 
and  especially  Coates  Bros.?  &.  No.  (4) 
Is  the  plaintiff  In  this  action  entitled  to 
possession  of  the  property  known  as  ttae 
'Cappa  Mine.'or  any  Interest  therein,  as  the 
property  of  John  Wilkes,  defendant?  A. 
No.  (5)  Is  the  [>lalnttR's  first  cause  of  ac- 
tion barred  by  the  statute  of  limitations? 
A.  Yes.  (6)  Is  the  plaintiff's  second  cn use 
of  action  barred  by  the  statute  of  limita- 
tions.  A.  No." 

The  plaintiff  requested  the  conrt  to  In- 
struct the  Jury:  "(1)  That,  It  the  prop- 
erty in  dispute  was  porchaeed  from  Alex- 
ander for  the  consideration  of  f9,000.— 
f  l.UOO  In  cash  and  the  balance  upon  cred- 
it,— for  the  payment  of  which  Wilkes  and 
wife  execute<l  their  notes  and  mortgage 
upon  the  same  for  payment  of  the  notes 
as  set  forth  In  the  mortgage,  and  only 
$1,000  has  since  been  paid  thereon,  and 
there  Is  still  due  of  the  purchase  money 
over  $8,000.  then  the  consideration  uf  the 
contract  of  purchase  did  not  move  from 
Mrs.  Wilkes,  she  has  acquired  no  sole  and 
separate  Interest  therein  as  to  the  unpaid 
purchase  money,  and  the  property  Is  sub- 
ject to  the  claims  of  the  creditors  of  the 
husband,  incumbered  by  the  amount  of 
the  purchase  money  yet  due.  (This  In- 
struction was  refused.)  (2)  The  defend- 
ants, both,  in  their  answer  to  para- 
graphs 6  (of  answer)  having  admitted 
and  averred  thatthey  invested  theaurplus 
after  paying  off  the  bank  debt  in  the  pur- 
chase of  the  Alexander  property,  now  oc- 
cupied by  them  as  the  Mecklenbarg  Iron- 
Works,  cannot  be  permitted  to  prove  the 
contrary,  and  Issne  8  must  he  found  for 
the  plaintiff.  (The  court  refused  to  give 
this  instruction . )  (31  Thot,  even  according 
to  the  evidence  of  Mr.  Wilkes  on  the  tri«l, 
a  part  of  said  nurplns  did  go  in  part  pay- 
ment of  the  purchase  money  of  said  prop- 
erty. (The  court  gave  this  Instruction.) 
(4)  That  according  to  the  evidence  of 
Mr.  Wilkes  he  was  the  agent  of  Mrs. 
Wilkes,  and  gave  the  operations  of  the 
iron-works  bis  exclusive  attention  and 
labors,  and  large  accumulations  resulteil 
therefrom,  which  were  applied  In  enlarg- 
ing the  buildings.  Increasing  the  machin- 
ery and  plant,  sapportlug  the  household 
to  the  extent  of  $5,000  per  annum,  and 
adding  to  the  value  of  the  Iron-works  to  the 
amount  of  $35,000.  Such  accumulations  did 
not  become  the  separate  property  of  the 
feme  driendant,but  inured  totfaebeuefitot 
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John  WUkes.  and  the  tbtrd  Issue  mnst  be 
tound  forthe  plaintiff.  (The  court  refused 
togrlvetblslnatructionj  (0)  Tliat.if anyot 
the  earnlnffs  of  John  Wilkes  weut  to  pay 
for  the  property  conveyed  to  Mrs.  Wilkes 
by  Alexander,  they  will  find  fortheplaliitiff 
on  issue  3  [to  the  extent  of  said  earnings.] 
(Given  by  the  court  as  modified  In  brack- 
ets.) (6)  Tliat,  If  any  residae  or  balance 
arlBlnjc  out  of  the  sale  by  Mrs.  Wllkos  and 
tbeSwedbnr^  to  Matthews  went  to  pay 
any  part  of  the  purchase  money  to  Alex- 
ander, they  will  find  for  the  plaintiff  on 
Issues.  (The  court  reluned  to  give  this 
instruction.)  (7)  That  a  separate  estate 
in  a  married  woman  must  be  proved  by 
the  Instrument  making  it,  and  that  there 
is  no  evidence  here  of  any  separate  estate 
belonging  to  Mrs.  Wilkes,  d^t.,  suffloient 
to  have  a  credit  upon  in  the  purchase  of 
lands,  and  no  evidence  has  been  adduced, 
showing  that  any  charge  upon  each  es- 
tate. If  it  existed,  could  attach  t;o  the 
transactions  set  up  in  the  answer.  (The 
court  refused  to  give  this  instruction.) 
(R)  'A  badge  of  fraud  is  a  fact  orcircum- 
Btance  calculated  to  throw  snspicion  on 
a  transaction  and  requiring  explanation.* 
(This  Instruction  was  given.)  If,  there- 
fore, there  are  any  clrcurawtances  connect- 
e6  with  the  i*ale  of  the  Navy  Yard  proper- 
ty on  May  23, 1870,  calculated  to  tbmw 
susplciua  on  that  transaction,  and  which 
circumstances  have  not  beensatlsractorily 
explained  by  the  defendants, the  jury  should 
answer  the  first  issue  'Yes.*  (The  cuurtre- 
fused  to  give  this  tniitruction.)  (9)  Fraud 
may  be  Inferred  from  facts  and  circum- 
stances tending  to  establish  it,  and  less 
proof  is  required  to  establish  fraud  between 
husband  and  wlfethan  betweenstraugers. 
(Tbis  instruction  was  given.)  (10)  That 
strongur proof  Is  required  uf  parties  claim- 
ing the  benefit  of  transactions  between  hus- 
band and  wlfe  than  from  partis  claiming 
benefits  of  transactions  bet  ween  strangers. 
(This  instruction  was  given.)  (11)  The 
presumption  is  that  the  wife  purchased 
with  funds  of  the  husband.  (RefuBed.) 
Transfer  of  property  from  the  husband  to 
the  wife  is  r^orded  with  susplclun.  (Giv- 
en.) (12)  CunversationBtif  partiescbarged 
with  fraud  are  admitted  to  prove  the 
fraud'  If  there  was  any  arrangement  be* 
tween  the  bank  on  the'  one  hand,  and 
either  of  the  defendants,  or  any  one  of 
them,  on  the  other,  that  the  property 
should  be  bid  in  by  the  bank,  and  con- 
veyed to  Mrs.  Wilkes,  the  answer  to  the 
first  lf>8ue  should  be,  'Yen.'  (Given.)  (13) 
If  Wilkes  baa  devoted  hte  Industry,  bis 
knowledge  of  the  business,  hia  skill  in  Its 
management,  his  name  and  credit  tu  the 
accumulation  of  property  to  be  held  by 
his  wife  for  the  use  of  himself  and  family, 
to  the  exclusion  of  his  creditors,  the  jury 
ought  to  answer  issue  3  'Yes.'  [But  not  It 
be  was  merely  acting  bona  iJcfeas  agent  for 
his  wife.]  (Given  asmo'Jlfled.  modification 
shown  In  brackets.)  (14)  To  make  the 
execution  sale  fraudulent.  It  Is  notneces- 
sary  that  the  shcriR  should  be  a  party  to 
the  agreement  that  the  property  Rball 
[should]  be  bid  in  or  held  forthe  benefit  of 
the  judgment  debtor.  Dobson  v.  Krwin. 
1  Dev.  &  B.  SOU.  (Given.)  (15)  If  there 
was  any  arrangement  between  the  bank 


and  ^ther  John  or  Jane  Wllkee,  to  brins 

about  the  sale  under  execution,  su  aa  tu 
divest  John  Wilkes  of  the  title  and  rest  It 
in  Mrs.  Wilkes,  and  the  affect  of  the  trans- 
action was  to  hinder  and  delay  creditors, 
the  law  will  regard  such  transactions 
fraudulent,  though  it  may  not  have  been 
the  intent  of  the  parties  to  so  hinder,  dtw 
lay,  etc.  (Given  as  a  aapplement  to 
prayer  No.  1  of  defendants.)" 

Defendants'  prayers  for  instructions : 
"(1)  [As  a  general  rule]  [amendment]  Id 
order  to  find  that  any  of  rbe  transactions 
which  are  alleged  to  have  bei;n  fraudulent 
were  fraudulent  as  to  the  creditors  of  the 
defendant  John  Wilkes,  the  jury  must  first 
be  satisfied  by  a  preponderance  of  the  evi- 
dence that  the  transactions  were  not  only 
such  as  in  their  effect  might  delay  or  bin-' 
der  creditors,  but  that  they  were  con- 
ceived and  carried  on  with  the  actual  in- 
tent to  hinder,  delay,  and  defraud  credit- 
ors. [Sultject,  however, to tlie proviso  that 
if  It  was  a  comblnatiou  and  arrangement 
to  do  that  act,  etc.]  (Given  as  amended, 
amendments  In  brackets.)  (2)  That  the 
Jury,  in  order  tn  find  that  any  of  suld 
transactions  were  fraudulent,  must  also 
find  that  Jane  R.  Wilkes  participated  in 
said  Interest  and  purpose,  [or  bought 
with  notice  thereof,  either  In  person  or 
through  her  husband  acting  fur  her.] 
t Gi veu  as  amended  tn  brackets. )  ( <t ) 
That,  If  the  creditors  Ooatea  Brothers  dis- 
covered the  alleged  fraud  more  than  three 
years  prior  to  the  commencement  uf  this 
action,  the  first  cause  of  action  Is  barred 
by  the  statute  of  limitations.  (Given.) 
(4)  That,  if  more  than  three  years  prior 
to  the  cumnieucement  of  this  action  they 
had  knowledge  of  facts  and  circumstaneeB 
calculated  to  put  a  prudent  man  on  In- 
quiry, which,  u  prosecuted,  would  have 
disclosed  the  alleged  fraud,  then  the  law 
presumes  a  discovery  of  the  alleged  fraud 
at  said  time,  and  the  first  cause  of  action 
would  be  barred.  (Given.)  (5)  That,  It 
said  discovery  was  made  more  than  ten 
years  before  this  action  was  commenced, 
the  first  cause  of  action  is  barred.  (Giv- 
en.) (6)  Repeat  the  Jourth  prayer  as  to 
the  ten-year  limitation.  (Given.)  (7) 
That,  If  the  Jury  should  find  that  any  ot 
the  personal  property,  estate,  or  credit  of 
John  Wilkes  was  invested  In  the  property 
described  In  the  first  cause  of  action,  yet 
If,  after  said  investment,  more  than  three 
years  elapsed  before  the  commencement  of 
this  action,  plaintiff  is  barred.  (Refused.) 
(8)  That,  if  more  than  ten  years  elapsed 
under  the  factsand  circumstances  detailed 
in  the  seventh  prayer,  the  plaintiff  la 
barred.  (Refused.)  (9)  That.  If  the  jury 
believe  the  evidence,  the  plaintiff's  second 
cause  of  action  is  barred  by  the  statute 
of  llmitatiouB.  (Refused.)  (10)  That,  if 
more  than  ten  years  elapsed  after  Coatee 
Bros,  obtained  their  judgment,  and  before 
this  action  was  commenced,  the  plaintiffs 
first  cause  of  action  Is  barred  by  the  stat- 
ute of  limitations.  (Given.)  (U)  That, 
If  more  than  ten  yeara elapsed  after  Coates 
Bros,  obtained  their  judgment,  and  before 
this  action  was  commenced,  the  plaintiff's 
second  cause  ot  action  is  barred  by  the 
statute  of  limitations.    (Refused.) " 

The  court,  iu  addition  tospeclal  lostruc- 
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tlona  given,  ehargecl  tbe  Jury  as  followa, 

InsubKtaoce:  It  Is  the  duty  ottliejuryto 
vdgh  theteBtimony,etc.,to  rememberil  the 
eoort  omits  or  wlareeitee  any.  Theeourt  ex- 
prrasesDoopinion outUefacts.aud  the  Jury 
are  nut  to  draw  any  conclaBloDS  against 
tbe  plaintiff  by  reason  of  the  stoppage  ot 
tbe  case  against  tbe  defendants  nor  by  re- 
quiring It  to  go  on.  The  Jury  are  not  to 
coDsider  that  argument  o(  counsel  as  to 
the  effect  of  verdict  on  the  present  condi- 
tloQ  ui  the  Meclflenburg  Iron-Works. 
Thecoart  did  not  stop  counsel  in  that 
argament.  liut  nowcautlons  the  jury  that 
they  are  not  to  consider  that  nor  the  effect 
crftbrir  verdict  upon  any  one.  bat  only  to 
flDd  the  truth  of  tbe  facts  submitted  to 
tbeiD  on  the  issues.  Oo  the  first  Issue,  the 
plaintiff  claims  that  thesaleot  the  foundry 
property  on  the  23<1  of  May,  1870,  was 
fraudulent,  and  as  grounds  for  this  coii- 
tentinii  offers  evidence  that  sale  was  post- 
poned from  May  7th  to  May  23d;  no  read- 
Tertisement  of  property  was  made.  John 
^'llltes  was  Insolvent.  Tbe  bank  sold  to 
big  wife,  and  tootc  mortgage  back.  Tbe 
boots  of  the  foundry  went  on  without 
change.  The  admission  of  John  Wilkes  to 
Coates  and  to  Hatl  that  he  bad  put  the 
property  in  his  wife's  name,  etc.,  as  tenti- 
Oetl  by  them.  On  tbe  other  hand,  the  de- 
tendaots  say  the  postponement  of  the  sale 
to  the  20tfa  of  May  was  from  inad  verteuce, 
aod  they  do  not  know  whether  readver- 
lisedornot.  They  admit  tbat  Wilkes  was 
inmilvent.  but  deny,  on  the  testimony  ot  Mc- 
Aden  and  Wilkes  himself,  that  there  was 
any  arrangement  by  which  the  property 
vas  to  be  sold  to  Mrs.  Wilkes,  and  u 
mortgage  taken  back  for  the  purchase 
money;  that  the  sale  was  made  in  good 
falth.andnot  fortbepurposcuf  d^raudlng 
creditors,  and  refer  to  the  fact  that  after- 
wards the  plaintiff's  claim  became  barred 
bjthestutute  of  limitations  and  Wllkee 
renewed  the  debt  by  written  acknowledg- 
vamt.  When  the  purchaser  of  the  hua- 
baaS's  property  Is  his  wife,  tbe  law  looks 
tbroDgh  all  disguises;  and  if  tbe  jury  fiud 
ongoing  to  the  bottom  of  the  matter  that 
It  was  an  arrangement,  no  matter  bow 
arranged,  they  should  answer  the  first  la- 
Bue"Yes;''  otherwise  "No."  Theburden 
la  on  the  plaintiff  to  show  such  arrange- 
ment by  preponderance, etc.  The  plaintiff 
claims  on  the  second  issue  that  the  prop- 
erty conveyed  to  Mrs.  Wilkes  by  the  bank 
for  915.000  was  paid  for  entirely  out  ot  the 
proceeds  uf  the  sale  to  Matthews.  On  the 
other  band,  tbe  ddendanta  say  that  only 
912,000  uf  the  purchaae  money  and  interest 
was  paid  out  of  the  proceeds  ot  that  aal*. 
On  t bis  point  it  is  the  duty  of  the  Jury  tu 
sift  and  weigh  the  testimony,  and  say 
whether  Jn  whole  or  In  part,  and.  if  iii 
part,  how  much  of  aaid  proceeds  were  so 
wed.  On  tbe  third  iasue  same  charge  was 
BDlimltted  subatantlally  as  on  the  first  la- 
one,  fxe^t  that  the  evidence  raified  a  pre- 
SDmptlon  of  fraud  In  the  purchase.  On 
fourth  isRue:  Tf  the  property  known 
as  the''Capps  Mine"  wae  bought  by  Mrs. 
•^'Ilkee  by  an  arrangement,  contrivance. 
«tc.,  and  918,0(K)  worth  of  property  was 
»onght  for  f5,  the  sale  would  befraudn- 
Imt,  tbe  lury  are  to  consider  It  In  his  wife, 
<tC(  but  If  the  sale  was  bona  Sde,  and  If  it 
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wan  not  with  consent  of  husband,  etc.,  it 
Is  a  good  sale.  The  law  views  with  sus- 
picion the  deatlngs  ot  husband  and  wife, 
and  the  gross  inadequacy  of  price,  it 
bought  with  Wilkes'  money,  or  by  any 
contrivant-e,  or  if  sold  with  intent  to  hin- 
der and  delay  his  creditors,  and  Mrs. 
Wilkes  participated  in  such  Intent,  or  had 
notice  of  it,  the  sale  was  fraudulent,  and 
you  will  answer  the  fourth  Issae ''Yes;** 
otherwise  "No." 

The  plaintiff  excepted  to  the  court's  re- 
luHal  to  instruct  the  jury  as  requested  by 
plaintiff,  and  to  his  Instructing  them  as 
requested  by  defendant,  and  to  the  charge 
aa  glvoi.   In  the  trial  of  the  cause  alt  that 

Sart  of  the  complaint  which  spoke  of  the 
[eckleobnrg  Iron- Works  was  by  consent 
treated  as  the  plaintiff's  first  cause  ot  ac- 
tion, and  all  that  part  relating  to  the 
Cappsmine  as  a  second  cause  of  action. 
This  cause  was  given  to  the  jury  about  12 
o'clock  on  Saturday  ot  the  first  week  ot 
the  term.  About  5  o'clock  P.  M.  ot  the 
eame  day  they  came  into  court,  and  stat- 
ed to  his  honor  that  they  were  unable  to 
agree.  His  honor  Inquired  whether  they 
wished  instructions  upon  any  matter  ot 
law.  Stated  that  he  would  be  glad  to 
give  them  special  instructions  upon  any 
point  of  law  about  which  they  were  In 
doubt,  but  that  it  they  were  differing  as 
to  the  tacts  in  t^e  case  he  could  not  help 
them.  Thejnry  responded  that  they  were 
differing  as  to  matters  of  fact,  but  they 
thought  it  was  utterly  impoeslbletur  them 
to  agree.  The  court  reraarkwl  that  there 
were  two  weeks  more  of  the  court,  and  It 
was  Iraportaut  to  the  parties  that  the  Jury 
should  agree.  He  conld  give  them  plenty 
of  time  to  consider  the  case;  and  upon 
further  discussion  and  consideration  of  the 
case  he  thought  they  would  be  able  to 
agree  upon  a  Just  and  proper  verdict,  and 
notified  th3  sheriff  to  provide  them  with 
comfortable  quarters,  and  keep  them  to- 
gether In  charge  ot  an  ofScer,  They  were 
accordingly  kept  at  un  hotel  In  chaise  ot 
an  officer  till  Tuesday  evening  following, 
when  they  rendered  the  verdict  recorded. 
No  exception  was  taken  to  tbe  remark  ot 
the  court  till  after  verdict.  After  verdict 
plaintiff  moved  for  judgment,  notwith- 
standing the  verdict,  upon  the  grounds: 
(1)  That  the  evidence  as  to  the  sale  of  the 
Capps  mine  property  under  execution  to 
Jane  R.  Wilkes  was  sufficient  to  raise  a 
presumption  of  fraud,  and  that  there  was 
no  evidence  tn  the  ca8e  to  rebut  such  pre- 
sumption. (2)  That  tbe  evidence  showed 
clearly  that  tbe  defendant  John  Wilkes 
had  at  least  an  Interest  In  all  the  proper- 
ty In  controversy  by  reason  of  bis  services 
and  skill  in  operating  the  foundry  and 
shops  from  tlie  earnings  of  which  Edl  the 
money  which  had  gone  to  pay  tor  tbe  said 
prv)|(erty  had  been  derived,  and  that  his 
creditors  were  entitled  to  the  benefit  there- 
of upon  a  proper  accounting.  (S)  That 
the  evidence  showed  that  the  Mecklenburg 
Irim-Works,  as  well  as  the  old  Navy  Yard 
pnoperty,  had  been  bought  by  Mrs.  Wilkes 
largely  on  credit,  and  that,  being  a  mar- 
ried woman,  and  not  a  free  trader  at  the 
time  of  Burli  purchase,  there  being  no  evi- 
dence that  the  purchase  was  made  on  the 
faith  of  her  separate  estate,  or  that  her 
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Beparate  property  was  charged  therewitti, 
each  pnrcbase  inured  to  the  benefit  of  her 
huHband's  creilitors.  This  motion  was 
refused,  and  the  piBinttff  excepted.  Plain- 
tiff then  moved  for  a  new  trial  upon  the 
Hatne  grounds  as  set  ont  In  the  motion 
for  a  judgment,  notwithstanding  the 
verdict, and  upon  the  additional  grounds: 
(1)  That  the  court  Intimated  an  opinion 
that  the  plaintiff  had  failed  to  make  out  a 
casewhenjie  rested.  (2)  Because  of  the 
court's  language  to  the  Jury  when  the 
inry  announced  timt  they  could  not  agree. 
(3)  For  failure  to  give  the  instructions 
aslieil  for  by  the  plnintlff,  and  for  improp- 
er lustructions  given  at  request  of  counsel 
for  defendants,  and  for  arror  In  thecharge. 
This  motion  was  refused,  and  the  plaintiff 
excepted.  There  was  Judgmentfor  defend- 
ants, from  which  plaintiff  appealed. 

B,  C.  Potts,  G.  F.  Bason,  and  W.  P.  B,r- 
fjum.forappellant.  Barwell  A  Walkeraud 
Jonea    2Wett,  for  appellees. 

Avert,  J.,  (after  stating  the  factfi  aa 
above.)  When  the  plaintiff  resteii  upon 
the  supposition  that  the  testimony  offered 
by  him  was  sufficient  to  be  submitted  to 
the  Jury  as  piima,  fucic  evidence  of  his 
right  to  recover,  the  Judge  asked  coiinRel. 
in  presence  of  the  jury,  In  effect,  whether 
they  did  not  think  that  the  defendants 
n]IghtBattrlydemur,and required  both  par- 
ties to  give  him  the  benefit  of  their  views 
upon  the  question  of  law  thus  propound- 
ed. WittkowRky  v.  Wasson.  7]  N.  C.  4.51 ; 
State  V.  Brown,  100  N.  C.  511),  6  S.  B.  Rep. 
5(18.  After  hearing  the  argument,  the 
court  directed  the  defendants  to  proceed, 
and  told  the  Jury  then,  as  they  were  sub- 
sequently cautioned  In  the  chaixe,  to  bear 
in  mind  the  face  that  the  court  had  no 
right  to  intimate,  and  bad  not  In  fact  in- 
timated, an  opinion  in  favor  of  the  defend- 
ants by  requiring  argument,  or  against 
them  by  requiring  theui  subsequently  to 
develop  their  defense.  The  plaintiff  had 
promptly  objected  and  excepted  when  the 
Inquiry  was  fli*Ht  addressed  to  his  coiinsel. 
The  statute  (Code.  §  413)  prohibits  the 
Judge  who  presides  at  the  trial  from  ex- 
pressing an  opinion,  "in  giving  a  chaise 
to  the  jury,  either  in  a  civil  or  a  criminal 
action,"  that  a  fact  has  or  has  not  been 
fnliy  proven.  Neither  the  letter  nor  the 
spirit  of  the  la  w  was  violated.  The  Jury 
Were  cautioned  after  the  argument,  and 
warned  8ub8e(]iiently  In  the  instruction 
given  them,  that  they  must  draw  no  infer- 
ence prejudicial  to  either  of  the  parties 
from  the  retfuest  for  ao  argument  on  the 
one  hand,  or  the  order  made  at  Its  con- 
clusion on  the  other.  There  was  no 
good  ground  for  coniiilaint  on  the  part  of 
either.  State  v.  Chastaln,  101  N.  C.  9W. 
10  8.  E.  Rep.  51i>;  MeOurry  v.  McCurry.  S2 
N.  C.  206.  "This  cause  was  given  to  tlie 
Jury  about  12  o'clock  on  Saturday  of  the 
first  week  of  the  term.  About  6  o'clock 
p.  H.  of  the  same  day  they  came  Into 
court,  and  stated  to  his  honor  that  they 
were  unable  to  agree.  He  Inquired 
whether  they  wished  instruction  upon 
any  matter  of  iuw,  and  stated  thut  he 
would  be  glad  to  give  them  spcciul  in- 
structions upon  any  point  of  law  about 
which  they  were  In  doubt;  but  that  If 


they  were  differing  as  to  the  facta  in  the 
case  he  could  not  help  them.  They  re- 
sponded that  they  were  diftering  as  to 
matters  of  fact,  but  they  thought  It  was 
utterly  Impossible  for  them  to  agree.  The 
court  remarked  that  there  were  two 
weeks  more  of  the  court,  and  it  was  im- 
portant to  the  parties  that  the  Jury  should 
agree,  fie  could  give  them  plenty  of  time 
toconsider  the  case,  and  upon  further  dis- 
cussion and  consideration  of  the  case  he 
thou&rht  they  would  be  able  to  agree  upua 
a  just  and  proper  verdict,  and  notified  the 
sheriff  to  provide  them  with  comfortable 
quarters,  and  keep  them  together  In 
charge  of  an  officer.  They  were  accord- 
ingly kept  at  an  hotel  In  charge  of  an  offi- 
cer, till  Tuesday  evening  following,  when 
they  rendered  the  verdict  recorded.  No 
exception  was  taken  to  the  remark  of  the 
court  tin  alter  the  verdict."  The  law  an- 
ticipates a  verdict  in  every  case  after  ttie 
Jury  have  bad  a  reasonable  time  for  con- 
sideration. State  V.  Epbrnim,  2  Dev.  &  B. 
171.  The  judge  had  the  power  to  diK- 
charge  the  Jury  in  accordance  with  their 
request,  or  In  thn  exercise  of  a  snnod  dis- 
cretion to  detain  them  till  the  end  of  the 
term.  It  was  not  error  to  tell  them  what 
the  law  provided  In  reference  to  their  de- 
tention, and  direct  that  they  should  be 
taken  to  comf4)rtable  quarters  for  further 
consideration  and  discussion  of  the  issues 
in  reference  to  which  they  had  not  agree<l. 
Hannon  v.  Grlazard,  89  N.  C.  115.  The 
Jury,  selected  by  tlie  county  commliuifoners 
onacconntol  their  high  charactf-r.aresop- 
posed  to  have  sufficient  intelligence  to  un- 
derstand the  extent  of  the  Judge's  power, 
and  to  have  such  conceptions  of  their  owu 
duty  that  they  will  not  be  driven  to  re- 
turn a  hasty  and  unjast  verdict  for  fear  of 
bemg  kept  in  comfortable  quartera,  but 
separated  from  their  famlMes,  for  a  f6w 
days,  or  for  two  weeks,  if  they  could  not 
sooner  concur  aa  to  their  findings.  If  the 
typical  jurors  chosen  under  our  law  a/e  so 
wontlnginlntelllgenceand  virtue  that  they 
can  be  swerved  from  the  line  of  rectitude 
by  such  considerations,  then  we  Kiiould 
so  reform  our  system  as  to  insure  the  se- 
lection of  men  who  are  guided  by  princi- 
ple, and  thus  bring  our  practice  and  the- 
ory Into  harmony.  The  remark  of  the 
judge  did  not  constitute  snfilcieot  ground 
for  exception,  it  objection  bad  been  made 
In  apt  time.  If  the  tendency  of  telling  the 
Jury  the  extent  of  the  authority  vested  In 
the  court  was  to  Induce  them  to  agree, 
neither  party  could  say  In  advance  that  it 
was  calculated  to  foreshow  or  indicate 
the  particular  conclusion  which  It  wonid 
be  proper  for  them  to  reach.  It  Is  unrea- 
sonable to  entertain  this  objection,  made 
for  tiie  first  time  after  verdict.  If  from 
the  nature  of  the  case  It  would  have  been 
available  aa  a  ground  of  exception  at  an 
earlier  stage  of  the  proceeding. 

It  is  settled  law  In  North  Carolina  that 
our  statuti's  (chapter  42.  Code)  impifse  no 
limit  upon  the  "wife's  power  to  acquire 
property  by  contracting  with  hor  hus- 
band or  any  other  person,  but  only  oper- 
ate tti  restrain  her  from  or  protect  her  in 
disposing  of  property  already  acquired  by 
her."  Wattle  v.  Mayo,  102  N.  ('.  439.  9S. 
E.  Rep.  2&^\  8tepliens<m  v.  F^ton,  106  N. 
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C.  121, 11  S.  E.  Rep.  255;  GeorKe  t.  Hlffh, 
85  N.  C.  99;  Dula  v.  Youdk.  70  N.C.  450; 
Klrkman  t.  Bank.  77  N.  C.  394.  The  luw 
restrictB  ber  Jua  Ulaponendl,  not  ber  Jus 
acqatnndf.  Tbonj^h  a  married  woman 
may  not  be  able  to  bind  herself  by  a  con- 
tract lor  the  payment  of  the  purchase 
money,  yet,  If  the  vendor  chooseR  to  take 
the  risk  of  collecting  the  debt  from  her, 
neither  her  husband  nor  his  creditor  will 
be  allowed  to  question  the  validity  of  a 
bund  for  title  or  deed  executed  to  her  in 
good  faith,  or  to  claim  profits  aecruing 
from  a  resale  of  any  interest  In  land  which 
abe  may  have  acquired  under  snch  agree- 
ment or  conveyance.  No  complaint  was 
ever  made  by  McAden  or  the  bank,  and 
the  purchase  money  was  ultimately  paid, 
and  the  Hen  upon  It  created  by  the  niort- 
gaf^e  discharged.  Where  the  wife  has  no 
separate  estate, or  where  shedoeenot  bind 
SDcb  separate  estate  as  she  has,  to  secure 
the  payment  of  the  pnivhase  money  for 
other  property  bought  by  her  on  a  cred- 
it, the  contract  nevertheless  In  ares  to  her 
benefit,  and  she  holds  tlie  property,  when 
paid  for,  in  ber  own  right.  2  BIsh.  Mar. 
Worn.  §  80;  Bums  v.  McGregor,  90  N.C. 
222;  Knapp  v.  Smith,  27  N.  Y.  277.  If, 
therefore,  after  B.  Y.  MrAden  had  bought 
at  execution  sale  the  land  of  ber  husband, 
known  as  the  "Navy  Yard  Property," 
the  feme  defendant  contracted  throngh 
Hwedburg,  Wilson,  or  even  through  her 
husband,  acting  In  good  faith  as  her 
agent,  for  the  purchase  of  the  property  In 
her  own  right,  and  Swedbnrg  advanced 
93,000  of  the  purchase  money,  taking  a 
conveyance  absolute  upon  Its  face  of  her 
equity  of  redemption  from  ber  husband 
and  herself  to  secure  its  repayment,  while 
McAden  lor  the  bank  conveyed  the  prop- 
erty to  her  absolutely,  taking  at  the  same 
time  a  mortgage  from  her  and  her  hus- 
band to  secure  the  residue  of  the  purchase 
money  (912,000)  due,  in  four  equal  annu- 
al Installments,  these  transactions  vested 
In  ber  the  equitable  title  tu  the  land,  sub- 
ject first  to  the  payment  of  the  notes  for 
the  parchase  money  .with  Interest,  and  then 
to  the  amount  advanced  by  Swedburg. 
While  her  agreement  to  pay  the  purchase 
money  could  not  be  enforced  directly,  she 
conld  by  Joining  her  husband  make  a 
valid  conveyance  of  her  own  land, whether 
by  an  ahaolnte  deed  or  a  mortgage.  New- 
hart  Peters,  80  N.  C.  168.  In  this  way 
pledged  the  land  as  security  for  the 
payment  of  the  reoidue  of  the  purchase 
money,  though  she  did  not  bind  herself 
personally. 

Where  land  Is  conveyed  to  n  married 
woman  by  a  person  other  than  her  hus- 
band, every  presumption  is  In  favor  of  the 
validity  of  such  s  conveyance,  as  Is  the 
rule  In  reference  to  other  deeds.  2  Blsb. 
Mar.  Wom.  9  188.  The  burden  of  proving 
the  deed  of  both  McAden  and  Alexander 
to  Mrs.  Jane  Wilkes  to  be  fraudulent  was 
npon  the  plalntiHs.  She  was  not  required 
to  show  affirmatively  that  she  purchased 
with  her  own  money,  or  upon  her  own 
credit.  A  dilferpnt  rule  might  have  ap- 
plied If  the  land  had  been  conveyed  by  her 
liasband,  instead  of  by  the  purchaser  at 
execution  sale.  While  ber  buying  on  a 
credit  from  McAden  does  not  per  ae  allect 


the  validity  of  the  conveyance  to  her,  the 
counsel  for  the  plaintiff  had  the  right, 
which  they  doubtless  exercised,  to  Insist 
before  the  Jury  that  her  purchase  on  a 
credit,  when  her  separate  funds  held  un- 
der her  marriage  contract  could  not  be  in- 
vested outside  of  the  state  of  New  York, 
unless  in  pursuance  of  a  Judicial  decree  of 
the  courts  of  that  state,  was  a  snspirious 
circumstance,  which,  with  others,  tended 
to  show  that  the  husband  used  the  wife's 
name  with  ber  assent  to  buy  the  property 
tor  his  own  benefit,  and  prevent  his  credit- 
ors from  again  selling  It  to  satisfy  his 
debts.  All  of  the  circumstances  enumerat- 
ed in  the  carefully  prepared  brief  of  plain- 
tiff's connHel  are  at  most  but  badges  of 
fraud,  to  be  considered  by  the  Jury  as 
tending  to  establish  the  purpose  of  the 
parties  In  the  executiou  of  the  deed.  The 
evidence  as  a  whole  was  not  even  sufS* 
cient  to  raise  the  presumption  In  tact, 
much  less  In  law,  that  the  first  convey- 
once  (of  October  14, 1870)  to  Mrs.  Wilkes 
was  fraudulent.  State  v.  Mitchell,  102  N. 
C.  847, 9  S.  E.  Rep.  702 ;  Woodruff  v.  Bowles, 
104  N.  C.  197,  10  S.  E.  Rep.  482;  Harding  v. 
Long,  103  N.  C.  1,  9  S.  E.  Rep.  445;  Berry 
V.  Uall,  105  N.  C.  154, 10  8.  E.  Rep.  903. 
There  is  no  presumption  arising  from  the 
testimony  that  she  used  the  funds  of  her 
husband  In  making  the  purchase.  The 
Judge  In  bis  charge  enumerated  carefully 
the  clrcuni stances  relied  on  by  the  plaln- 
tin  as  badges  of  fraud,  and  also  recapitu- 
lated the  testimony  offered  by  the  defend- 
ants in  explanation.  There  was  no  error 
In  idTlng  or  refusing  instruction  in  rela- 
tion to  the  first  issue  involving  the  charac- 
ter of  the  deed,  conveying  the  Navy  Yard 
property  to  Mrs.  Wilkes.  The  general 
principles  already  stated,  if  applied  to  the 
testimony  bearing  upon  that  issue,  will 
dispose  of  all  exceptions  arising  out  of 
any  view  of  it.  It  the  Ifeiue  defendant, 
through  ber  agent,  acting  in  good  faith, 
had  legal  capacity  to  purchase  even  on  a 
credit  the  Navy  Yard  property.  It  would 
follow  that  the  fund  realized  as  a  profit 
from  a  subsequent  sale  of  It  would  consti- 
tute a  part  of  her  separate  estate,  and  she 
could  use  that  fund,  or  91,000  of  it,  in 
making  a  cash  payment  for  the  proper- 
ty on  which  the  dwelling-house  and  foun- 
dry are  now  located,  and  the  deed  of  Alex- 
ander to  her  would  be  presumptively  val- 
id, as  would  be  the  mortgage  deed  execut- 
ed by  her  and  her  husband,  by  which  they 
reconveyed  the  land  to  Alexander  to  se- 
cure the  payment  of  the  residue  of  the 
purchase  money  (98.000.)  The  same  rea- 
son and  the  same  authorities  that  were 
offered  to  sustain  the  presumptive  validi- 
ty of  the  transaction  with  McAden  ap- 
plied to  the  later  trade  with  Alexander. 
The  consideration  of  91.000  paid  down  did 
move  from  Mrs.  Wilkes,  as  It  constituted 
a  part  of  her  legitimate  profit  from  the 
former  sale,  if  her  deed  for  the  Navy  Yard 
property  was  valid.  Neither  of  the  deeds 
was  fraudulent  as  to  the  feme  defendant, 
unless  she  participated  In  the  fraud,  or 
she  or  heragenthad  notice  of  a  frandulent 
purpose  or  rombtnatlou  to  hinder,  delay, 
or  defraud  thecredltorsof  her  husband  be- 
fore she  purchased.  Battle  v.  Mayo  and 
Woodruff  V.  Bowles,  supra. 
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Witliout  dlscQHalDg  them  In  detail,  we 
have  disposed  ol  the  exceptions  to  the  re- 
fusal of  the  court  to  give  the  Instructloou 
asked,  numbered,  reepectlvely,  1,  8,  6,  7,  8, 
11, 15,  and  those  relating  to  iniatructluns 
requested  by  the  defendants  upon  the 
same  subject,  numbered  1  and  3.  The  ob- 
jection urged  In  the  plaintiff's  brief  that 
the  verdict  was  against  the  weight  of  the 
eTldence  is  one  that  is  addressed  entirely 
to  the  discretion  of  the  nisi  piias  Judge, 
when  made  below.  His  refusal  to  grant 
a  new  trial  on  that  ground  is  not  review- 
able, and  such  motions  wilt  not  be  enter- 
tained when  made  for  the  tirat  time  in  the 
appellate  court.  Wbitehurst  t.  Pettlpher, 
105  N.  G.  40, 11  B.  E.  Bep.  309.  An  appeal 
lies  only  from  the  refusal  to  set  aside  the 
verdict  on  the  ground  that  there  was  no 
evidence,  or  not  In  luw  sufficient  evidence, 
to  support  it.  Inadequacy  of  price  is  not 
.  of  itself  in  any  case  sufflcleDt  ground  for 
setting  aside  a  conveyance  as  fraudulent, 
but  is  a  susplcinas  circumstance,  to  t»e 
considered  in  connection  with  other  testi- 
mony tending  to  show  fraud  In  procuring 
its  execution.  Berry  v.  Hall,  supra  ;  Pot- 
ter V.  Everitt,  7  Ired.  Eq.  152;  Bump. 
Fraud.  Conv.  p.  86;  Kerr,  Fraud  &  M.  189. 
Mrs.  WlllceB  had  the  same  right  to  buy 
her  husband's  land  with  her  own  funds 
when  sold  at  execution  sale,  or  trcnn  a 
purchaser  at  such  sale,  that  any  other 
person  had.  II  additional  testimony  were 
offered  tending  to  show  a  frauduleul  com- 
bination to  prevent  a  fair  competition  of 
bidders  on  the  part  of  her  husband  and 
others,  in  which  she  participated,  or  of 
which  she  had  notice  before  buying,  then 
the  lury  would  be  Justified  in  considering 
the  inadequacy  ol  the  price  paid  for  the 
Capps  mine,  in  connection  with  uthor 
badges  of  fraud  and  with  the  fact  that  she 
was  the  wife  of  the  debtor.  Where  the 
husband  contracts  to  sell  to  the  wife,  or 
conveys  property  to  her  in  payment  of  an 
alleged  debt,  or  for  an  allegtisd  money  con- 
sideration paid  by  her,  the  burden  is  upon 
her  to  show  the  bona  Qdea  uf  the  transac- 
tion. State  V.  Mitchell,  nnpra.  But, 
where  she  claims  under  a  sheriff's  deed 
and  an  execution  sale,  there  is  no  such 
presumption  as  would  arise  from  a  direct 
sale  and  conveyance  by  bim  to  her.  The 
subsequent  payment  of  the  whole  debt, 
due  the  plaintiff  in  execution,  by  some  one, 
and  the  fact  that  the  husband  was  the 
d^endant  in  execution,  were  the  clrcum- 
staaces  relied  on,  la  connection  with  the 
Inadequacy  of  price,  to  establish  the  al- 
leged fruod.  If  these,  standing  alone, 
were  sufficient  to  be  submitted,  as  the 

Judge  did,  to  the  Jury,  to  show  a  traudu- 
ent  combination,  It  will  not  be  Insisted 
that  they  are  strong  enough  to  raise 
such  a  presumption  of  fraud  as  woold, 
without  explanation,  Justify  the  court  in 
Instructing  the  Jury  to  respond  "  Yes  "  to 
the  fourth  issoe.  We  are  aware  that 
there  is  some  apparent  conflict  of  author- 
ity in  those  cases  where  the  property  has 
been  sold  at  Judicial  sale,  as  to  the  weight 
of  certain  evidence  tending  to  establish 
fraud,  but  it  la  now  settled  that,  since  sep- 
arate courts  of  equity  were  abolished,  the 
Judge  has  no  right  to  Instruct  the  Jury  as 
to  the  weight  of  evidence,  when  it  1>  nut 


snfScient  to  raise  a  presumption  of  the 
truth  of  the  allegation  of  fraud.  Berrj 
V.  Hall,  supra;  Ferrall  v.  Broad  way,  95  N. 
C.  551.  TJnder  our  present  Code  a  married 
woman  may  purchase  property  and  carry 
on  business  on  her  separate  account,  and 
throuKh  her  husband  as  agent.  The  fact 
that  she  employs  him  and  supports  bim 
does  not  raise  a  presumption  of  fraud, 
though  it  is  competent  in  trying  the  Issue 
to  show  his  manner  of  conducting  the 
business.  State  v.  Mitchell,  supra;  Ab- 
bott's Tr.  Bv.  171,  172;  Rankin  v.  West, 
25  Mich.  195;  Kluender  v.  Lynch,  *43  N.  Y. 
.363.  Her  title  to  the  property  Is  not  im- 
paired, nor  do  his  creditors  acquire  anyii^ 
terest  in  the  profits  because  he  gives  his 
services  without  other  compensation  than 
an  indefinite  allowance  applied  by  her  per- 
mission to  the  payment  of  his  expenses. 
Abbey  v.  Deyo,  44  N.  Y.  Zio;  Knapp  v. 
Smith,  supra;  Qage  v.  Dauchy,  34  N.  Y. 
298;  Buckley  v.  Wells.  8S  N.  Y.  518.  Id 
Manning  t.  Manning.  79  N.  C.  293.  the 
right  of  the  wife  to  hold  the  husband,  as 
her  agent,  to  account  for  the  rents  and 
profits  of  her  land,  though  received  by 
him  without  objection,  was  dlstlactly 
recognized. 

While  creditors  m  ay  subject  one's  chosee 
In  action,  including  even  a  claim  for 
compensation  due  him  for  fahi  services  un- 
der an  express  or  Implied  contract  In  a 
supplementary  proceeding,  they  have  no 
lien  upon  his  skill  or  attainments,  nor  can 
they  compel  him  to  exact  compensation 
for  managing  his  wife's  property,  or  col- 
lect fmm  her  as  on  a  quantum  meruit 
what  his  services  were  reasonably  worth. 
2  Blsh.  Mar.  Worn.  §§  299,  300,  453,  4&4. 
She  may  remunerate  him  by  turnisbing 
him  a  support.  He  may,  if  lie  choose, 
serve  her  without  compensation.  Id.  j 
439;  Coming  v.  Flower.  24  Iowa,  584.  In- 
deed, a  creditor  cannot  collect  from  any 
person  compensation  for  service  rendered 
by  bis  debtor  with  the  understanding 
that  it  was  gratuitous.  2  Blah.  Mar. 
Wom.  supra.  We  think,  therefore,  tbut 
there  was  no  error  in  the  refusal  of  the 
court  to  give  the  platntitTs  Instmctlon 
numbered  4,  nor  In  the  amendments  niade 
to  those  numbered,  respectively,  5  and  13. 
The  plaintiff  certainly  has  no  Just  ground 
to  complain  of  the  charge  given  upon 
that  point,  and  the  d^endants,  in  view  ol 
the  verdict  rendered,  have  no  reasoo  for 
objecting. 

In  the  trial  of  loBuee  like  those  submitted 
in  our  case,  where  so  many  competent  cir- 
cumstances are  adduced  as  badges  of 
fraud,  it  necessarily  opens  the  door  quite 
as  wide  for  the  Introduction  of  evidence  in 
rebuttal.  When  so  much  testimony  had 
been  offered  for  the  purpose  ut  showing  an 
intent  on  the  part  of  wllkes  and  bis  wife 
to  evade  the  payment  of  the  debt  to 
Coateu  Bros.,  it  was  competent  to  show 
In  rebuttal  that  with  full  knowledge  that 
the  Judgment  was  barred  bytheetatutA 
of  limitations  he  had  voluntarily  allowed 
them  to  renew  it.  The  Ame  defendant 
was  not  a  party  to  the  suit  brought  in 
the  superior  court  of  Kowan  conn^  by 
Coates  Bros,  nn  the  20tb  of  March,  1S74. 
and  In  which  judgment  wffo  recovered  and 
proceedings  supplementary  to  execotloa 


Digitized  by 


Google 


N.  CO 


OSBORNE  9.  WILKES. 


298 


were  inatttnted.  The  affidavit,  which  was 
the  basle  of  the  Biipplementary  proceed- 
ings, was  dated  September  7,  1874.  In 
obedience  to  an  order  dated  September  24, 
1874.  the  defendant  John  Wllfces  appeared 
before  J.  M.  Horab,  clerk  of  satd  coort, 
during  the  same  month,  and  waH  exam- 
ined. No  further  action  was  taken  till  the 
Slut  of  April,  1888,  when  another  order 
was  iMoed  Dpon  a  similar  affidavit.  In 
obedience  to  which  John  Wilkes  was 
afcaln  snrnmoDcd  before  sttld  clerk  and  ex- 
amined, first  on  the  8th  of  May,  1883. 
John  Wilkes  a^ain  appeared,  on  notice, 
December  17, 1883,  when  be  and  F.  W.Hall 
and  others  were  examined  before  said 
Borah,  clerk.  The  deposition  of  Oeorgce 
M.  Coates,  Jr.,  was  taken  before  a  com- 
missioner of  affidavits  un  the  3d  of  Jbdq- 
ary,  1884.  to  be  read  In  said  proceeding. 
From  fin  order  of  Qbatkb,  Judge,  reluslnK 
a  motion  to  appoint  a  receiver  npon  the 
testimony  of  the  witnesses  examined,  and 
to  compel  the  defendant  Jolin  Wilkes  to 

? reduce  the  books  of  the  Mecklenburg 
ron-Works,  kept  by  or  under  the  direc- 
tion of  John  Wilkes,  for  his  wife,  Mrs. 
Jaoe  Wilkes,  the  plaintiff  appealed,  and 
theladgment  below  was  reversed.  Coatos 
V.  Wilkes,  92  N.  C.  870.  From  an  order 
made  by  Montgohbrv,  Jodfce,  at  August 
term,  1886,  and  anbaeqnently  amended,  ap- 
pointing the  ptalDtltf,  Osborne,  receiver, 
and  empowering  him  to  bring  snlt.  etc.. 
and  restraining  Mrs.  Wilkes,  who  was  not 
a  party,  from  disposing  of  or  transferring 
e^talD  property,  the  defendant  John 
Wilkes  appealed.  Coates  v.  Wilkes,  94  N. 
C.  174.  This  court  declared  that  it  was 
error  to  order  that  she  be  restrained  from 
transferring  property  claimed  by  her, 
when  she  was  not  a  party,  and  had  not 
been  ordered  to  Cippear  for  examination, 
or  otherwise  notified  of  the  decree,  though 
In  other  respects  the  lodgment  of  the  low- 
er court  was  affirmed.  Accordingly  tbe 
plalotitf,  as  receiver,  caused  the  summons 
in  this  action  to  be  Issued  against  the  de- 
fendants. John  Wilkes  and  his  wife,  on  the 
20tb  day  of  Augost.  1886.  The  exceptions 
to  the  chaise  given  by  tbe  court  at  tbe  re- 
quest of  the  defendants  raised  tbeqaestion 
whetiier  what  was  called  the  first  cause  of 
actios,  brongbt  for  tbe  recovery  of  the 
MecklenboFg  fonndry  property,  bad  been 
barred  by  the  lapse  of  time  since  the  right 
of  action  accrued.  The  plaintiff  In  bis 
eompiaint  demanded  Judgment  that  the 
deed  conveying  the  Mecklcnburj?  foundry 

Sroperty  to  the  defendant  Jane  V/llkea  be 
eclared  void,  and  that  she  be  declared  a 
troBCM  of  said  property  for  tbe  benefit  of 
tbe  creditors  of  John  Wilkes,  and  that  she 
be  required  "  to  surrender  the  said  lot, 
balldings,  machinery,  and  all  things  there- 
unto belonging  or  used  In  said  foundry 
and  shops  to  the  plaintiff  as  receiver," 
etc.,  and  that  she  and  John  Wilkes  be 
"decreed  to  account  with  tbe  plaintiff  for 
Dse  and  occupation,  rents,**  etc.  The  case 
was  cme  solely  cognisable  in  a  court  of 
equity,  and  therefore,  without  regard  to 
tbe  amraidmrait  of  1889.  theptalntlff's  right 
to  taa-vethedefendant  Jane  Wilkes  declared 
a  trmtee  for  Coates  Bros,  was  barred 
'tbree  years  alter  the  discovery  of  the  fraud 
by  Coates  Broe.,  or  three  yearn  after,  by 


the  exercise  of  reasonable  diligence,  they 
might  have  discovered  It.  Code,  §  155, 
subsec.  9;  Day  v.  Day,  84  N.  C.  40K;  Lan- 
nlng  V.  Commissioners,  106  N.  C.  511. 11  S. 
E.  Rep.  622;  Hurlbert  v.  Doufclas,  94  N. 
C.  122;  Jaffrey  v.  Bear.  108  N.  C.  16.'),  9  S. 
E.  Rep.  882.  This  action  Is  brought  with 
the  special  view  of  declaring  Mrs.  Wilkes, 
who  was  not  a  party  to  the  former  action 
or  proceeding,  a  trustee,  and  therefore  to 
her  plea  of  tbe  statute  of  limitations  it  Is 
not  sufficient  to  reply  that  this  action  (as 
in  Hughes  v.  Wbltaker,  84  S.  0.  640)  was 
brought  in  aid  of  the  former  suit.  The 
right  of  action  accrued  as  to  her  when  the 
fraud  was  or  might  by  due  diligence  have 
been  discovered.  If  the  testimony  of 
George  M.  Coates,  Jr.,  a  member  of  the 
firm  of  Coates  Bros.,  be  taken  as  true, 
John  Wllkee  told  blm  In  tbe  year  1871  that 
he  conducted  tbe  business  In  bis  wife's 
name  "because  his  creditors  would  ham- 
per htm,"  If  he  conducted  it  otherwise.  If 
Coates  Bros,  had  notice  that  Wilkes  need 
his  wife's  name  in  1871  to  avoid  embar- 
rassment on  account  of  his  debts,  being 
then  creditors,  a  cause  of  action  accrued 
at  that  time  in  their  favor.  After  their 
right  to  equitable  relief  was  barred  by  the 
lapse  of  time,  a  receiver  appointed  at  their 
Instance  could  not  recover  when  the  stat- 
ute was  pleaded  by  Mrs.  Wilkes. 

In  so  far  as  the  action  was  prosecuted 
for  the  purpose  of  recovering  from  the  feme 
d^endant  tbe  possession  of  specific  articles 
of  personal  property,  or  of  corapelliog  her 
to  account  torthe  use  of  the  peraonalprop- 
erty  or  the  rent  of  real  property,  it  was 
clearly  barred  after  the  three  years  from 
the  time  when  the  right  of  action  accrued. 
Code,  §  155.  subsec.  4.  If  the  first  cause  of 
action  had  not  been  barred  In  three  years, 
under  the  snhsectlons  of  section  155  of  the 
Code,  as  to  Mrs.  Wilkes,  she  might  clearly 
have  availed  herself  of  tbe  general  provle* 
ion,  (Code,  $  158,)  and  therefore  It  was  not 
error  to  tell  the  Jury  that  the  first  cause 
of  action  was  barred  within  ten  years 
after  the  right  to  bring  it  accrued.  The 
casee  of  Dobson  v.  Erwln,  1  Dev.  &  B.  569, 
Bridges  v.  Moye.  Busb.  Eq.  170.  and  oth- 
ers cited,  were  decided  long  before  either 
of  the  three  statutes  upon  whiuh  tbe  rul- 
ings of  bis  honor  below  rested  were  en- 
acted as  a  part  of  the  Code  of  Clvn  Pro- 
cedure in  1868.  Before  that  time  there  was 
no  limit  short  of  20  years  to  the  right  to 
follow  the  funds  of  II  debtor  fraudulently 
luvesteri  In  the  name  of  another,  except 
where  the  statute  In  relation  to  the  aban- 
donment of  an  equity  (Rev.  Code,  c.  65, 
§  19;  Laws  1826.  c.  28,  §  2)  applied.  With 
full  and  fair  instrnctlon  the  Jnry,  as  It  was 
their  province  to  do,  passed  npon  the 
good  faith  of  the  parlies  Interested  in  the 
transactions  In  reference  to  the  sale  of  the 
"Navy  Yard  Property"  and  the  lot  on 
which  the  Mecklenburg  foundry  is  located, 
as  well  as  lu  the  purchase  of  the  Capps 
mine.  There  was  testimony  tending  to 
throw  a  elond  ol  suspicion  over  the  trea- 
ties that  culminated  In  the  conveyance  ol 
each  of  the  three  tracts  of  land  to  the  ibmB 
defendant;  but  this  may  always  be  ex- 
pected where  the  wife  purchases  property, 
making  little.  If  any,  outlay  of  money, 
and,  alter  placing  ber  hosband,  as  agent. 
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In  choi^  of  It.  reallsea  a  large  profit,  or 

receives  an  extraordinary  income.  There 
was  no  testimony  offered  by  the  plaiutlO 
that  raised  apresnmptlonotfraDd  In  either 
purchase,  so  as  to  shift  the  burden  of 
proof  to  the  defendants.  We  have  not  ad< 
verted  to  the  large  namber  ut  caBes  cited, 
and  for  the  most  part  decided  by  tbe  au> 
preme  court  of  Pennsylvania.  !n  which  a 
different  view  Is  taken  as  to  the  right  of 
married  women  to  acquire  property  by 
purchase  during  coverture,  and  in  refer- 
ence to  the  weight  of  evidence  bearing  up- 
on Issues  of  fraud.  We  must  be  governed 
by  our  own  constitution  and  laws,  and 
by  the  construction  given  to  them  by  tbla 
coart.  Tbe  adoption  of  onr  conBtltntlon 
embodying  especially  article  10.  S  @< 
the  enactment  Immediately  thereafter  of 
chapter  42  of  the  Code.  (Laws  1868-69. 
c.  122,)  marked  a  new  era  in  our  law  af- 
fecting the  rights  of  married  women. 
Having  thus  disposed  of  ail  of  the  assign- 
ments of  error  that  were  Insisted  on  here, 
we  conclude  that  the  judgment  of  the 
court  below  niaat  be  atHrmed. 

Dath,  J.,  dissents. 

Shbpherd,  J.  I  dissent  from  that  part 
of  tbe  opinion  wblcb  declares  that  the 
three-years  atatote  of  limitations  (Code, 
S  155f  BQbsec.  9)  applies  to  this  case. 


Wool  v.  Saundebb,  Secretary  of  State. 

(Supreme  Court  of  North  Carolina,  May  12, 
1891.) 

Grants  of  S-utb  Lasp— £tidbkcb— FBOOBDnsB. 

1.  The  secretary  of  state  cannot  consider  evi- 
d«u»  outside  tbe  papws  filed  by  a  olaimaot  for  a 
Orant  of  vacant  and  unappropriated  land  belong- 
ing to  tbe  etate,  under  Code  N.  C.  c.  17. 

S.  Wbere  it  clearly  appears  on  the  face  of  the 
warrant  and  Burvey  that  tne  land  is  not  subject 
to  entry,  or  is  subject  to  entry  only  on  conditions 
wtiloh  nave  not  been  complied  with,  the  semtary 
mi^  refuse  to  issoe  a  grant  therefor. 

8.  Whereon  the  faoe  of  tbe  papers  the  olsim- 
ant  bas  a  right  to  the  grant,  the  oourt  trill  not 
refuse  to  re(}u[re  its  issue  on  account  of  extraue- 
oos  communications,  which  may  be  incorrect  or 
susceptible  of  explanation. 
Atbbt,  J.,  dissenting. 

Appeal  from  superior  court.  Wake  coun- 
ty;  £.  T.  BoYKiN,  Judge, 

Controversy  submitted  without  action. 

Tbe  Attorney  GeneraI,tor  appellant.  C. 
if.  Basbee,  for  appellee. 

Shepherd.  .1.  Two  queatlonamnst  bede- 
termlned  before  we  enter  upon  the  consid- 
eration of  the  facts  of  this  particular  case. 

First,  whether  the  secretary  of  state  baa 
a  right  to  receive  and  act  upon  testimony 
outside  of  the  papers  filed  by  a  claimant 
for  the  purpose  of  obtaining  a  grant  for 
vacantand  unappropriated  land  belonging 
to  the  state?  We  are  of  the  opinion  that 
the  question  must  be  answered  In  the  neg- 
ative. The  law  has  carefully  prescribed 
huw  vacant  lands  may  be  entered,  and  in 
what  cases  the  secretary  of  state  may 
Issue  grants.  Chapter  17. Code.  Theentry 
takers  and  surveyors  of  the  several  coun- 
ties are  sworn  officers  charged  withlmpor' 
taot  duties  in  respect  to  the  subject;  and 


if  It  appears  from  the  warrant  and  mirv^ 

that  they  have  discharged  these  duties, 
and  If  the  claimant  has  In  all  other  re* 
spects  complied  with  the  law,  the  secreta- 
ry has  no  discretion,  and  most  issue  the 
grant.  To  permit  or  require  thesecretary 
to  go  behind  tlie  prima  ibefo  right  of  the 
claimant,  and  determine  whether  tbe  land 
is  subject  to  entry,  would  necessarily  in- 
volve an  inquiry  into  the  legal  or  equita- 
ble rlghta  of  other  parties  claiming  under 
prior  entries  or  grants,  or  by  adverse  pos- 
session, and  thus  a  new  tribunal,  un- 
known to  tbe  constitution  and  laws, 
would  be  erected  for  the  Investigation  of 
titles  to  real  estate,  the  practical  workings 
of  which  would  be  productive  of  Ineatlma* 
ble  conflict,  uncertainty,  and  confusion. 
The  trial  of  such  questions  Is  wisely  left  to 
the  cimrts  after  the  grant  Is  issued;  the 
grant  being  voidable  If  Irregularly  Issued, 
and  void  if  the  laud  Is  not  sublect  to  en- 
try. Strother  v.  Cathey,  1  Mnrph.  162; 
Harsbaw  v.  Taylor,  S  Jones.  (N.  G.)  614; 
State  T.  Bevera,  86  N.  U,  681;  Brem  v. 
Houck,  101  N.  C.  627,  8  8.  E.  Rep.  885. 

2.  The  second  question  is  wliether  the 
secretary  of  state  may  refuse  to  Issue  a 
grant  when,  upon  the  face  of  the  claim- 
ant's papers,  (that  Is  the  warrant  and  sur- 
vey.) it  clearly  appears  that  theland  isuot 
subject  to  entry,  or  subject  to  entry  only 
upon  certain  conditions  which  are  not 
shown  to  exist?  The  power  of  tbe  secre- 
tary as  to  Issulog  grants  is  a  limited  one. 
and  extends  only  to  those  lands  wblch  by 
statute  are  subject  to  entry.  When,  there- 
fore, he  issues  a  grant  of  lands  which  are 
notsubject  to  entry,  the  grant  Is  void  in  a 
court  of  law,  because  he  has  exceeded  tbe 
authority  delegated  to  him,  and  his  act 
has  no  more  validity  than  that  of  any  pri- 
vate citizen.  Btrutber  v.  Cath^.  supra. 
This  being  so,  It  would  seem  exceedingly 
plain  that  no  court  ought  to  comp^  him 
to  perform  sucb  an  uDautborlzed  act  where 
the  want  of  the  authority  appears  upon 
the  face  of  tbe  claimant's  papers. 

3.  The  application  of  these  principles  to 
the  case  before  as  is  free  from  difficult. 
Excluding  from  our  view,  lor  the  forego- 
ing reasons,  the  commnnktatlon  of  Mr. 
Bond  and  its  accompaoytng  exhibits,  and 
looking  only  at  the  papers  of  the  claim- 
ant, we  find  upon  an  examination  of  en- 
try No.  that  the  land  described  is  cov- 
ered by  navigable  water,  and  in  front  of 
an  Incorporated  town.  Such  land  Is  not 
tbe  subject  of  entry  except  under  the  con- 
ditions preacrlbed  in  Code,  {  27Rl,subsec.l, 
one  of  which  Isthafthetowncorporatlon 
shall  regulate  the  line  on  deepwatwto 
which  entries  may  be  made. "  It  seems  to 
be  conceded  (and  we  think  very  propoly) 
that  until  the  town  authorities  have  act- 
ed the  land  Is  not  tbe  subject  of  entry. 
Tbe  language  of  tbe  statute  cleariy  im- 
plies this,  and  there  are  obvious  reasoDs 
why  it  should  be  so.  It.  as  suggested, 
tbe  town  authorities  refuse  to  act.  tbe 
courts  may  compel  them  to  dlscbargetheir 
duty  In  this  respect,  and  in  no  event  caa 
our  construction  result  In  one  party'sge^ 
ting  an  undue  priority  over  the  other  by 
any  possible  collusion  with  the  town  a o- 
thorlties,  since  only  one  person  (tbe  own- 
er of  the  adjacent  land)  bas  a  r^ht  to 
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mnke  sach  an  entry.  It  affiriuatlTely 
appeaiioe,  then,  that  the  laud  in  cuvered 
by  waterin  front  olanlncorporatedtown, 
and  BDCb  land  not  belug  subject  to  entry 
until  the  town  authorities  have  acted,  and 
this  not  being  etaowu,  we  are  of  the  opin- 
ion that  the  secretary  of  ntate  bad  a  right 
to  decline  IsHutng  a  grant  for  the  same.  As 
to  entry  No.  3S,  we  thlok  it  sutHcteutly  ap- 
pears frnm  the  face  of  the  papers  present- 
ed by  the  claimant  that  the  town  author- 
ities bad  deslienated  the  line  on  deep  water 
to  which  the  entry  could  be  made,  and 
that  the  boundaries  Indicated  are  In  con- 
formity therewith.  We  conclude,  there- 
fore, that  as  to  this  entry  a  grant  should 
be  Issued  by  the  secretary. 

It  has  been  snsgested  that  althoujrh  up- 
on tbe  lace  of  the  papers  the  claimant  has 
a  right  to  have  a  grant  Issued,  and  al- 
though tbe  secretary  cannot  consider  the 
commnnicatlun  of  Mr.  Bond  and  itsexhlb- 
Its,  still,  tbe  court  being  possessed  uf  this 
fnrorniation,  we  should  not  require  the 
defendant  to  do  a  vain  thing.  To  this  It 
may  be  answered  that  the  court  cannot 
act  uponaucb  Information,  as  it  may  be  In- 
correct or  susceptible  of  explanation,  and 
the  claimant  ought  not  to  be  precluded  in 
this  "short  hand  "way  of  asserting  his 
alleged  rights  in  "a  due  and  orderly 
course  of  procedure."  The  Judgment 
must  be  modified  to  conform  to  this  opin* 
lun- 

AvEBT,  J.,  {ttlaaentlag.)  X  do  not  con- 
ear  in  Che  opinion  of  the  court.  I  do  not 
think  that  the  secretary  of  state  "had  a 
right  to  decline  issuing  "  ei  ther  uf  tbe  gra  u  ts 
applied  for  by  the  plaintiff.  On  the  con- 
trary, he  Is  a  mere  ministerial  oRlcer,  acting 
under  tbe  positive  mandate  uf  the  law,  that 
he  "shall  malce  out  grants  for  all  surveys 
returned  to  his  office,  which  grants  shall 
be  authenticated  by  the  governor,  coun- 
tersigned by  the  secretary,  aud  recorded 
in  his  office."  Code,  §  ^1779.  The  same 
section  provides  further  that  "no  grunt 
shall  Issue  upon  any  survey  unless  the 
same  be  signed  by  the  surveyor  of  the 
cuanty."  The  requirement  that  be  shall 
make  out  and  deliver  tbe  patent  upon 
every  warrant  and  surrey  authenticated 
by  tbe  surveyor  Is  mandatory.  The  Im- 
plication arising  out  of  this  command  of 
the  law,  subject  to  but  a  single  limitation, 
is  that  the  certificate  of  the  surveyor,  aud 
nothing  short  of  that,  la  to  be  considered 
by  tbe  secretary  as  ample  evidence  not 
only  of  the  number  of  acres  embraced  with- 
in tbe  boundaries,  but  of  the  proijer  aud 
lawful  location  of  tbe  land.  A  surveyor 
Is  required  to  give  bond  condltluned  for 
the  faithful  discharge  of  his  duties,  and 
when  he  has  been  Inducted  into  office  the 
law  presumes  that  he  has  a  knowledge  nf 
tbe  art  of  surveying.  Laweon,  Pres.  Ev. 
p.  57;  Ashe  v.  Lanham,  6  lud.  434.  Our 
statute  recognizes  this  principle  by  thus  re- 
quiring tbe  secretary  to  issue  grants  in  all 
cases  where  the  surrey  bears  upon  Its  face 
hfs  certificate  that  he  made  It  In  accord- 
ance with  tbe  law. 

I  concur  with  the  majority  of  the  conrtin 
tlie  opinion  that  the  secretary  of  statecan- 
not  assume  Judicial  functions,  and  hearevi- 
dence  debon  tbe  warrant  and  survey  aa 


totheconfllctlng  contentions  of  claimants. 
But  it  seems  to  me  to  be  eiiually  without 
warrant  ol  law  to  constitute  the  secre- 
tary of  state  a  Judicial otflccr  clothed  with 
the  power  to  pronounce  an  entry  void 
upon  ltd  face  lor  failure  to  comply  with 
the  law.  I  tlud  tbe  peremptory  require- 
ment that  the  grant  shall  issue  to  the 
claimant  when  he  presents  certain  papers, 
but  the  most  minute  search  and  critical 
examiaation  of  chapter  17  and  of  our  stat- 
utes generally  does  not  lead  to  the  discov- 
ery of  any  clause  or  section  under  which 
explicitly,  nr  by  implication  of  the  law, 
the  Judiciul  power  to  pass  upon  the  suffi- 
ciency uf  ail  entry  Is  gi  ven  to  any  officer  or 
tribunal  other  than  courts  erected  for  the 
purpose  of  passing  upon  such  Issues  of 
law  as  well  as  the  facts.  The  constitution 
(article  4.  §  2)  declares  that  "the  Judicial 
power  of  the  state  shall  be  vested  In  a 
court  for  the  trial  of  Impeachments,  a  su- 
preme court,  superior  courts,  and  such 
other  courts  Inferior  to  the  supreme  court 
as  may  be  established  by  law."  It  we 
concede  the  soundness  of  tiie  abstractpro- 
positliin  that  when  the  secretary  refuses 
to  Issue  a  grant  npon  an  entry  void  upon 
its  face  the  courts  will  not  use  the  writ  of 
mandnmus  to  do  a  vain  thing,  by  requiring 
him  to  issue  it,  I  seriously  doubt  whether 
since  the  enactment,  by  the  provincial 
legislature  of  1777,ot  the  first  lawsauthor- 
izing  the  conveyance  of  public  lands  by 
patent  in  the  name  of  the  state,  a  single 
entry  or  warrant  has  ever  been  forwarded 
to  the  secretary  which  npon  its  face  ap- 
peared to  cover  land  not  subject  to  entry. 
The  Judicial  annals  of  tbe  state  for  over 
lOU  years  shuw  no  instance  where  the  sec- 
retary of  the  state  has  refused  to  Issue  Tor 
any  such  reason,  and  no  entry,  upon  Us 
face  appearing  to  cover  land,  that  could 
not  bylaw  beconveyed  bygrant.  Therul- 
ingof  thecourtlntbiscase  is  an  innovation 
certainly  upon  the  established  practice, 
aud.  In  my  opinion,  is  such  a  departure f  rum 
an  important  principle  as  will  lead  to  con- 
fusioo,  and  give  rise  to  unnecessary  litiga- 
tion. A  vagueentry  wasdeclared  nottot>e 
void  against  tbe  state  nor  against  a  sub- 
sequent purchaser  with  notice,  t>ecause  the 
location  Is  made  certain  by  the  survey, 
and  because  It  was  and  is  deemed  public 
policy  to  have  our  vacant  lands  appro- 
priated by  our  people,  and  made  a  source 
of  income  to  tbe  owners  as  well  as  the 
state.  Harris  v.  Swing,  1  Dev.  &  Bat. 
Eq.  374;  Bryson  v.  Dubson,  3  Ired.  Eq.138. 
Where  persons  have  chosen  to  enter  and 
obtain  grants  for  land  not  subject  by  law 
to  entry,  tbe  secretary  has  been  accus- 
tomed to  act  without  question  upon  the 
certificate  of  the  surveyor,  leaving  the 
courts  to  determine  what  Interest  passed 
by  the  conveyance  as  against  the  state,  or 
against  other  persons  claiming  under  the 
state  through  other  patents.  The  persist- 
ent efforts  of  owners  of  large  bodies  of 
land  to  establish  some  tribunal  empow- 
ered to  pass  npon  the  validity  of  entries 
have  proven  unavailing  because  of  the 
popular  opposition  to  imposing  any  re- 
striction that  might  postpone  the  making 
out  of  grants.  Tbe  cude  commlseiouers 
reported  a  provision,  which  was  enacted 
as  a  part  o(  section  3763  of  tbe  Code,  for 
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allowing  Interested  parties  to  show  cause 
wby  a  warrant  of  snmy  ahonid  not  Is- 
sue; but  at  tbe  rerj  next  session  of  the 
general  assembly  an  aniendment  was 
passed  strikliin:  out  tbatprovlsion.and  iD> 
sertlne  In  Heu  the  words,  "the  entry  taker 
shall  Issue  and  deliver  to  tbe  surveyur  or 
enterer  a  proper  warrant  of  survey,  in 
wbich  shall  be  copied  Buch  eotry,  with  Its 
true  number  and  date."  The  same  un- 
equlTocal  language  la  applied  to  tbe  Issue 
of  the  warrant  by  tbe  entry  taker  as  that 
used  in  reference  tn  the  Issue  ol  the  grant. 
If  the  secretary  of  state  htkB"tbe  rlglit" 
to  refuse  to  issue  tbe  patent  because,  ac- 
cording to  his  own  view  of  the  law,  tbe 
entry,  as  Incorporated  in  the  warrant,  ap- 
pears pr/ma  to  coverland  they  cannot 
puss  by  grtiut,  what  Is  to  prevent  the  en- 
trytakerfrom  constituting  blmself  aconrfc 
witb  Jurisdiction  fif  the  single  question 
whether  the  entry  Is  not  upon  its  face  void 
because  it  covers  land  that  nndera  proper 
construction  of  some  statute  is  not  sub- 
ject to  grant?  We  will  seurch  in  vain  for 
any  legal  warrant  for  vesting  one  of  these 
officers  with  a  discretionary  right  to  dlB> 
obey  a  positive  mandate  of  tbe  law  be- 
cause he  Is  a  high  official  of  the  executive 
department  of  tbe  state,  while  the  lower 
official  Is  denied  the  right  to  disregard  a 
similar  requirement  for  tbe  same  reason. 
If  wearbitrarlly establish  therlgbtof  both 
to  disregard  the  peremptory  requirement  of 
the  law,  then  we  will  erect  two  petty  tri- 
bunals, not  heretofore  known  to  our  law, 
for  conErtmIng  all  statutes  authorislngtbe 
entering  and  granting  of  lands. 

It  seems  to  me  manifest  that  the  secre- 
tary of  state  is  a  minlaterlal  ofBcer.bound 
to  obey  the  law  and  issae  grants  upon  all 
surveys  signed  by  the  surveyor  of  the 
county,  (or  deputy  when  he  is  authorized 
by  the  law  to  act  for  him,)  and  that  be 
bas  no  right  to  pass  npon  tbe  question 
whether  tiie  entry  Is  void  upon  Its  face. 
If  we  concede,  however,  that,  whatever 
may  be  the  extent  of  his  power,  the  courts 
am  not  required  to  comi>el  him  to  issue  a 
void  grant,  I  maintain  that  there  is  noth- 
ing upon  the  face  of  the  entry  numbered 
89  that  would  Justify  this  court  In  pro- 
nonnclDg  It  void.  The  statute,  (section 
2765,  Cod(*0  amended,  proiidee  that 
"the  claimant  of  land  shall  produce  to  the 
entry  taker  a  writing,  signed  by  such 
claimant,  setting  forth  where  the  laud  Is 
situated,  the  nearest  water-courses, 
mountains,  and  remarkable  places,  and 
such  water-courses  and  remarkable  places 
as  may  be  therein,  tbe  natural  boundaries 
and  lines  of  any  other  person,  if  any, 
which  divide  It  from  other  lands,  and 
every  such  writing  shall  be  on  one  quar* 
ter  sheet  of  pf^per,  at  least,  and  Indorsed 
by  the  entry  taker  with  the  name  of  the 
claimant,  the  number  of  acres  claimed,  the 
date  of  the  entry,  and  a  copy  thereof  shall 
be  entered  In  a  book  well  bound  and  ruled, 
with  a  large  margin  In  spaces  of  eqnal  dls- 
tance,  each  space  to  contnlQ  one  entry, 
and  every  entry  to  be  made  In  the  order 
of  time  in  which  It  shall  be  received  and 
numbered  In  the  margin."  This  is  all  of 
the  statutory  provision  as  to  the  form  of 
entries,  and  its  requirements  are  dKlared 
to  be  largely  directory,  it  being  deemed 


Bofflclent  If  tbe  survey  contain  a  specific 
description,  though  tbe  entry  may  be  a 
''floating  one, "not  upon  Its  face  deflnlt^y 
located.  Harris  t.  E wing,  supra;  Currie 
v.  Gibson.  4  Jones,  Eq.  Munroe  v.  Mc- 
Cormick,  6  Ired.  Eq.  85.  The  effect  of  tbe 
ruling  In  this  case  Is  to  superadd  a  pro- 
viso not  only  that  It  shall  appear  afflrm- 
atlvely,  when  land  covered  by  water  Is  en- 
tered In  front  of  an  Incorporated  town, 
that  the  authorities  bave  marked  oat  the 
line  of  navigable  water  as  the  statnte  pre* 
scribes,  but  that  this  new  requirement 
shall  be  considered  mandatory,  so  that 
without  previous  compliance  un  the  part 
of  the  corporation  the  entry  shall  be  de- 
clared void,  and  even  a  specific  survey 
shall  not  be  sufficient  to  make  it  effective 
as  tbe  basis  of  a  grant  from  the  state. 

Tbe  mat^Tlal  portion  of  the  entry  de- 
clared void  In  this  case  la  the  following 
description:  " The  land  covered  by  water 
In  part  of  .Taeob  Wool's  wood-yard  wharf 
In  the  town  of  Edenton,  monlng  out  from 
the  foot  of  said  wharf,  south  between 
lines  parallel  and  distant  one  from  tbe 
other  sixty-four  and  one-half  feet,  so  far 
as  tbe  channel,  a  distance  of  one  hundred 

and  forty-flve  feet,  containing  acres. " 

Tbe  entry  which  Is  declared  by  the  court 
to  be  uponlts  face  valid  Is  in  the  following 
form;  "Jacob  Wool, a  resident  of  Chowau 
county,  and  a  citizen  of  the  state  of  North 
Carolina,  makes  an  entry  of  the  following 
described  and  unappropriated  lands  to 
such  marks  and  lines  on  deep  water  and 
at  the  channel  as  may  have  been  hereto 
fore  indicated  by  the  board  of  councllmen 
of  the  town  of  Edenton,  In  front  Jacob 
Wool's  John  M.Jones  lot,  bounded  on  tbe 
north  by  Blount  street,  on  the  east  by  lot 
No.  187,  sooth  by  creek  and  arm  of  Eden- 
ton bay,  and  on  the  west  by  lot  of  D.  W. 
Roper,  containing  —  acres,  more  or 
less,  to-wit,  lands  covered  by  water  tn 
front  of  the  laud  of  the  safd  wool,  above 
described,  running  south  from  the  front 
of  said  Wool  to  deep  water  at  the  channel 
In  lines  parallel  and  confined  to  straight 
lines,  including  only  the  said  water-front 
and  tbe  land  covered  by  water  wltbin  tbe 
said  lines  to  deep  water  on  the  channel. 
This  entry  Is  made  for  the  purpose  of  erect- 
ing a  whari  and  other  purposes  Incident 
thereto.  **  Tbe  Code,  $  3761,  provides  gen- 
erally that  all  unappropriated  lands  be- 
longing to  tbe  state  shall  be  subject  to 
entry,  but  excepts  land  covered  by  navi- 
gable water,  with  swamp  lands  and  land 
covered  by  the  waters  of  lakes.  The  ex> 
ceptlon  to  the  first  exception  la  that  lit- 
toral and  riparian  owners  may  for  tbe 
purpose  of  erecting  wharves  enter  the 
laud,  In  which  they  before  had  a  qualified 
property  by  the  common  law,  as  far  as 
the  deep  water,  which  of  course  means 
the  margin  of  the  navigable  water.  Bond 
V.  Wool,  107  N.  C.  189,  12  S.  E.  Rep.  281. 
When  such  entries  are  made  In  front  of  a 
town,  the  corporate  authorities  are  re- 
quired to  "  regulate  the  line  on  deep  water 
to  which  entries  maybe  made."  It  will 
be  conceded  that  If  Jacob  WooKs  wood- 
yard  was  located  on  Edenton  bay,  be- 
yond the  limits  of  an  incorporated  town, 
he  would  have  the  right  to  a  grant  (or  the 
land  covered  by  the  water  in  bis  front  as 
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tar  am  the  ctaannel  or  margin  of  the  navi- 
gable watw  and  an  eatry  calling;  tor  the 
cfaaniiel  or  for  navigable  water  wonid  be 
Taiid,  the  surv^or  b^ng  ol  neceatity  at 
liberty  to  l(X>Rte  the  line  of  the  channel. 
Tbere  is  nothing  in  entry  No.  SO  except  the 
expreasion  **  in  front  of  Jacob  W  001*8 
■wood-yard  in  the  town  of  Edenton''to 
indicate  that  the  land  lies  In  front  of  an 
Incorporated  town.  As  tbe  secretary  can- 
not look  beyond  the  •  partienlar  entry  In 
paaaing  apon  Its  validity  (according  to 
the  view  taken  by  the  coort)  I  reepecttally 
insist  that  neither  the  secretary  of  state 
nor  cbis  conrt  has  the  right  to  draw  the 
Inference,  from  the  fact  that  Eden  ton  Is 
called  a  town  In  tbe  entry,  that  it  la  an  in* 
eorporated  town,  when  the  act  lneorpo< 
rating  It  Is  not  inevldenee.  Dnrtaam.etc. 
R.  T.  North  Caroltea  It.  Go.»  12  8.  B.  Rep. 
W8.  (decided  at  this  terra.)  Tbe  law  reco 
ogntses  the  tact  that  a  town  or  city  may 
exist  with  known  limits  and  streetH  ad- 
mitted to  be  highways,  bot  wlthont  cor- 
porate existence.  Meriwether  v.  Garrett, 
30  Myer'B  Fed.  Dee.  tit.  "Corporations,"  § 
2224.  Tbe  opinion  of  the  court  reats  upon 
tbe  idea  that  not  only  is  tiie  marking  ol 
the  line  by  the  authorities  of  the  town  or 
city  a  condition  precedent  to  tbe  acqolsi- 
tion  of  tbe  right  by  the  riparian  proprie* 
tor  to  convert  his  qnallflod  ownership 
Into  an  afosolote  property,  bat  that  even 
where  snch  line  has  been  marked,  and  In 
the  absence  of  any  prescribed  statutory 
form  except  the  genonl  one,  declared  by 
this  conrt  to  be  m««4y  directory,  tbe  en- 
try must  be  pronoonced  void  because  It 
does  not  afflrmatlrely  appear  that  the 
corporation  has  taken  action.  I  do  not 
think  that  either  proposition  Is  supported 
by  reason  or  authority ;  but,  were  we  to 
concede  that  any  grant  issued  to  the  ap- 
plicant would  be  void  unless  the  corpora- 
tion bad  prevloasly  fixed  its  outer  limit, 
evra  in  this  extreme  view  of  the  case  I 
contend  that  the  presumption  of  law 
wonld  be  that  the  ofQclals  named  had  dis- 
charged the  duty  required  of  them,  and  in 
the  proper  manner,  this  being  one  of  the 
many  cases  In  which  "acts  of  executive 
officers  of  tbe  government  (e.  gr-,  aherltlB, 
r^aters,  treaanrera,  sarv^ors)  are  pre- 
snmed  to  be  regular  so  far  as  to  throw 
the  harden  erf  proof  on  the  party  collater- 
ally assailing  such  act  on  the  ground  of 
irregularity."  2  Whart.  Ev.  §§  1297-1318; 
Best.  £v.  §  SOO;  U.  S.  v.  Ross,  »2  U.  S.  2K4. 
Entiy  No.  SB  extended  as  far  aa"the  chan- 
D^,  **  that  word  being  used  to  deaignate 
tbe  nearest  portion  of  the  bay  where  ves- 
■da  eonld  pass.  The  term  "deep  water" 
in  nsed  in  tbe  statute  to  denote  precisely 
tbe  aamethlng.  Ithlnk  that  tbe  presump- 
tion of  law  Is  that  the  lines  mentioned  In 
mtry  No.  89  extended  only  to  the  channel 
or  deep-water  mark,  as  that  bad  been  in- 
dicated by  tbe  offloers  antborlsed  to  mark 
snrb  Itoes. 

Bnt  I  farther  maintain  that  It  is  not 
M«entlalto  tbe  validity  of  a  grant  to  a 
riparian  proprietor  of  his  own  water-front 
that  the  corporation  should  fix  tbe  line  ut 
tbe  channel  before  tbe  entry  Is  made.  It 
has  been  decided  by  this  court,  and  settled 
by  tbe  leading  courts  of  the  country,  that 
Uttoral  and  riparian  ownem  have  as  an 
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incident  to  tbeir  ownership  of  tbeir  ad- 
laeent  land  a  qaallfled  property  in  that 
covered  by  water  on  tbeir  front  extending 
to  navigable  water  or  to  the  channel  or 
deep  water.  Bond  v.  Wool,  107  N.  C.  150, 
13  S.  E.  Rep.  281.  "It  does  not  seem  ttaat 
tbe  general  assembly  intended,  if  it  had 
the  power  to  do  so,  to  wrest  [Code,  §27513 
from  the  riparian  proprietors  any  rights 
tbat  they  already  held,  but  simply  to  al- 
low them,  at  a  fair  price,  to  acquire  an  ab- 
solute instead  of  a  qualified  property." 
107  N.  C.  154, 12  S.  E.  Rep.  286.  Tills  court 
has  held  that  the  plaintlK  had  the  right 
to  erect  a  wharf  at  the  channel  on  the 
margin  of  navigable  water  In  his  own 
front,  and  that  he  is  not  bound  to  await 
the  action  of  acorporatlon  in  whose  limits 
his  land  lies  before  building  it,  though  be 
erects  It  subject  to  the  risk  of  losing  It,  if 
located  outside  of  the  hlgb-water  mark 
subsequently  made  by  tbe  corporate  au- 
thorities. When  a  person  bad  erected  a 
whari  before  the  pasnage  of  the  act  ol 
1854,  (Code,  g  2761.)  the  legislature  in  that 
statate  recognised  his  qualitled  property 
and  right  to  erect  It  '^nndertbe  restric- 
tions and  tbe  tenna"  prescribed  in  that 
act,  viz.,  provided  It  should  fall  inside  the 
deep-water  line  In  front  of  any  town  when 
established  In  the  manner  Indicated  by  the 
laws,  (Code,  §2751.)  Even  the  entry  (No. 
38)  declared  to  be  valid  In  this  case  calls 
for  "such  marks  and  lines  on  deep  water 
and  at  the  channel  as  may  have  been  here- 
tofore indicated,"  etc..  not  that  have 
been  dertgnated;  and  It  Is  not  posltlvdy 
asserted  either  in  the  entry  or  the  survey 
thatsuch  llnehas  been  established,  thougb 
the  high-water  mark  and  the  Hue  of  deep 
water  are  culled  for.  But  the  law  recog- 
nises tbe  existences  of  a  line  of  deep  navi- 
gable water  to  which  tlw  qaallfled  prop- 
wty  of  the  riparian  ownerextended  before 
the  act  of  1854  was  passed;  and.  if  It 
should  affirmatively  appear  that  the  line 
has  been  marked,  it  must  be  esseutlal  to 
state  it  more  explicitly  than  it  Is  stated 
either  In  entry  No.  88  or  the  survey  of  it. 
If  we  are  permitted  to  infer  from  the  lan- 
guage used  in  No.  88  that  the  llnehas  been 
actually  marked,  and  is  the  deep-water  line 
called  for  in  the  survey,  I  can  see  no  aufl9- 
clent  renson  why  the  channel  called  for  In 
No.  89  should  not  be  presumed  to  have 
been  indicated  by  tbe  proper  officials  of 
the  town. 

The  opinion  of  tbe  court  rests  upon  the 
ground  that  it  appears  affirmatively  from 
tbe  language  of  entry  No.  89  that  the  land 
entered  is  covered  by  navigable  water, 
and  that  "such  land  is  not  tbesnbiect  of 
entry  except  under  conditions  prescribed 
in  the  Code,  2751  (1,)  one  of  which  Is 
"that  the  town  corporation  shall  regulate 
the  line  on  deep  water  to  which  entries 
may  be  made."  When  Che  colony  of  North 
Curollna  Joined  the  other  colonies  In  de- 
claring Its  Independence,  all  vacant  lands 
were  held  to  rest  ipso  facto  In  the  sov- 
ereign state,  Instead  of  in  tbe  British  king, 
or  the  single  lord  proprietor  who  claimed 
a  portion  of  It  under  a  grant  from  the 
crown.  The  act  of  1777  first  gave  to  the 
citizen  tbe  right  of  making  entries  upon 
certain  condltlonB.  One  of  these  condi- 
tions waa  that  the  lands  entered  must  not 
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coTer  any  portion  ot  the  territory  set 
apart  to  the  Cherokee  Indians.  Yet,  when 
grants  were  made  for  land  along  the  line 
of  the  Cherokee  Nation,  It  was  never 
thought  neceasary  to  set  Torth  In  nn  entry 
that  it  was  located  east  of  said  line. 
Where  entries  were  made  and  grants  were 
Issued  after  the  line  was  established  by 
treaty  stlU  farther  to  the  west,  it  was 
held  by  this  court  repeatedly  that  an  en- 
try  and  grant  located  on  the  Indian 
boundary  line,  and  covering  land  partly 
within  and  partly  ontsMe  of  the  prohibit- 
ed territory,  were  only  void  as  to  the  por- 
tion within  the  Cherokee  boundaries. 
Brown  v.  Brown,  106  N.  C.  451,  11  S.  E. 
fiep.  647.  I  do  not  see  the  obvlons  reason 
why,  when  a  riparian  proprietor,  In  at- 
tempting to  acquire  the  absolute  proper- 
ty in  land  covered  by  water  In  his  front 
eo-extenslve  with  bis  qualified  property, 
mistakes  the  line  of  the  channel  an  subse- 
quently marked  out  by  theproper  officers, 
he  should  not  be  treated  In  the  same  way 
as  one  who  by  mistake  lias  located  his  en- 
try and  grant  so  as  to  extend  beyond 
the  M^ga  and  Freeman  line,  or  beyond 
the  boundary  of  the  county  In  which  the 
entry  was  recorded.  It  Is  difficult  to  un- 
derstand how  the  rights  of  any  individual 
would  be  Imperiled  if  only  so  much  of  the 
land  granted  asshould  lie  Insideof  tbe  line 
ultimately  marked  by  the  town  authori- 
tles  should  pass  by  the  grant.  It  Is  cer^ 
tain  that  tbe  state  has  no  ground  of  com- 
plaint if  the  result  of  this  mistake  be  to 
place  in  her  coffers  for  tbe  benefit  of  the 
public  schools  tbe  purchase  money  for  so 
much  of  tbe  land  covered  by  water  as  ex- 
tends beyond  the  established  high  water 
mark,  Just  as  he  acqnlres  no  title  for  so 
much  of  the  land  embraced  In  his  grant  as 
laps  upon  the  older  grant.  It  seems  to 
me,  ther^ore,  that  the  mle  laid  down  by 
this  court  In  this  case  Is  arbitrary,  not  In 
harmony  with  previous  adjudications  con- 
struing analogous  provisions  of  statutes 
In  relation  to  entries  and  grants,  and  la 
not  supported  by  reason. 


Tucker  v.  Commonwealth. 

(,S%tpreine  Coturt  of  Appeals  of  Virginia.  Jnne 
IS,  18^1. ) 

HUBDEB— SUFFICIBNCT  OF  EVIDBNCK. 

In  a  murder  trial  theerldeDce  showed  tliat 
defendant  went  with  bis  Ran  to  a  oerti^norchanl, 
of  which  he  and  deceased  each  occupied  a  part, 
to  gather  apples,  accompanied  by  his  two  chil- 
dren, aged  10  and  13  years.  Deceased,  also  car- 
rying a  gun,  followed  not  far  behind.  An  ani- 
mosity had  existed  for  aome  time  between  them, 
and  each  had  threatened  to  kill  the  other.  A  few 
hours  later  the  dead  body  of  deceased  was  found 
in  the  highway,  near  the  orchard  fence,  with  the 
top  of  his  head  crushed,  a  bullet  wound  In  bis 
back,  and  his  gun  lying  near  broken  and  empty. 
A  witness  for  the  prosecution  testified  that,  from 
a  mountain  tbree^fonrtha  of  a  mile  away,  he 
heard  defendant  swearing,  then  two  reports  of  a 
gun,  and  saw  a  man  run  and  disappear  in  the 
orchard.  The  children  both  testifled  that  they 
were  with  their  father,  and  that  he  did  not  shoot, 
but  tliat  two  shots  were  fired  at  him  by  some  un- 
seen person.  Held,  that  tbe  evidence  was  in- 
snffloient  to  warrant  a  verdict  of  murder  In  the 
■eoond  d^ree,  and  a  new  trial  will  be  granted. 

Appeal  from  circuit  court,  Craig  county. 


Mr.  Skeen,  for  appellant.   The  Attorney 

Qenerul,  for  tbe  Commonwealth. 

LicwiB,  P.  The  prisoner  was  indicted  in 
the  county  court  of  Craig  county,  and 
tried  in  the  circuit  court  of  that  county, 
for  the  murder  of  Strodder  Helms.  He 
was  found  guilty  of  murder  in  the  second 
degree,  and  aenteneed,  in  accordance  with 
the  verdict,  to  confinement  In  the  peniten- 
tiary for  tbe  term  of  10  years.  There  was 
a  motion  for  a  new  trial  on  the  ground 
that  tbe  verdict  was  contrary  to  the  law 
and  tbe  evidence,  which  motion  was  over- 
ruled. To  this  ruling  the  prisoner  except- 
ed, and  the  evidence  iscertitied  in  the  bill  of 
exceptions.  The  single  question  to  be  de- 
termined Is  whether  there  was  error  in 
overruling  the  motion  for  a  new  trial. 
The  case  briefly  stated,  Is  substantially 
as  follows:  The  dead  body  of  the  de- 
ceased was  found  In  the  highway  on  the 
13th  of  August,  1889,  with  the  top  of  bis 
head  crushed,  and  a  bullet  wound  in  the 
back.  His  gun  was  found  lying  near  the 
body,  empty  and  broken.  Both  the  pris- 
oner and  thR  deceased  were  seen  going 
that  morning  in  the  direction  of  an  or- 
chard some  distance  from  their  respective 
residences,  a  portion  of  which  belonged  to 
tbe  former,  and  another  portion,  called 
"the  dower  Interest,"  was  In  the  posaes- 
slon  of  the  latter.  There  had  existed  for 
some  time  previous  to  tbe  homicide  an 
animosity  between  tbem,  and  eaeb  bad 
been  heard  to  threaten  to  kill  the  otner. 
The  prisoner  was  accompanied  by  his  two 
children,  aged  respectively Itfand  12  yearn, 
going  to  the  orchard,  with  a  horse  and 
sled,  for  apples.  He  also  carried  his  gun. 
The  deceased,  who  likewise  carried  a  gun, 
followed  not  a  great  dlstancebehlud.  Tbe 
dead  body  was  found  a  few  hours  after- 
wards near  the  orchard  fence. 

A  witness,  W.  E.  Starks,  testifled  that 
tlie  same  morning  he  was  on  a  mountain 
about  three-quarters  of  a  mile  from  the 
orchard,  and  In  view  ot  it,  "coursing 
bees: "  that  while  there  he  heard  tbe  pris- 
oner's voice  at  the  orchard,  "swearing, 
rearing,  and  charging;"  that  he  "saw  a 
person"  in  the  orchard,  and  soon  after 
heard  the  report  of  a  gun,  and  then  a  sec- 
ond report,  and  "saw  smoke  rise  up;" 
that  "immediately  after  the  second  shot  a 
man  ran  and  disappeared  in  the  orchard, 
and  then  all  became  quiet."  On  the  other 
band,  both  of  the  prisoner'schlldren  testi- 
fled, as  witnesses  fortbe  defense, that  they 
were  with  th^r  father  all  the  time,  and 
that  he  did  not  shoot  that  mominR,  while 
he  was  absent  from  home.  The  body  was 
first  discovered  between  10  and  11  o'clock 
A.  M.  They  also  testified  that  the  pris- 
oner knew  nothing  uf  the  homicide  until 
several  hom-s  alter  it  had  been  committed, 
aud  that,  l>efore  hearing  of  it,  be  started 
to  get  a  warrant  from  a  Justice  of  tlie 
peace  for  the  arrest  of  Helms,  thedeceaaed. 
They  further  testifled  that,  while  the  pris- 
oner was  in  the  orchard  gathering  apples 
two  shots  were  fired  at  him. — they  did  not 
see  by  whom, — and- that  one  ball  passed 
through  bis  hat  and  the  other  tlirough  liis 
shirt.  And  as  this  evidence  la  not  In  con- 
flict with  the  commonwealth's  evidence, 
or  with  any  infemnco  that  tlie  Jnrycuuld 
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hare  reasonably  drawn  therefrom.  It  Is 
not  walTed  by  the  demurrer  to  evidence. 
We  say  demurrer  to  evldrace,  becaase,  the 
erldencs  {not  the  factu)  being  certitted, 
the  cane  is  to  be  contiidered  In  the  appel- 
late cunrt  as  1(  there  had  been  a  demurrer 
to  eTidence,  according  to  the  rule  of  decis- 
ion preuuribad  by  section  34H4  of  the  Code. 
These  are  the  saHent  points  In  the  evi- 
dence, and  we  are  constrained  to  the  con- 
doalon  that  the  caseofthecommonwealth 
la  not  made  out.  A  dreadful  crime,  un- 
doubtedly, has  been  committed,  but  that 
the  prisoner  committed  it  Is  not  shown 
by  this  record.  Erery  man,  in  the  eye  of 
the  law,  is  Innocent  until  he  is  proven 
Collty;  and  not  only  is  the  burden  of 
proving  the  guilt  of  a  person  charged  with 
crime  on  the  commonwealth,  but.  to  war- 
rant a  conviction,  his  guilt  must  be  proven 
to  the  exclusion  ol  every  rational  hy- 
potliesls  consistent  with  his  innocence. 
Gircnmstances  of  mere  suspicion  are  not 
sufficient.  In  other  words,  the  rule,  as 
often  titnted.  Is  that  before  the  Jury  can 
convict  they  most  be  satisfled,  not  only 
that  the  circumatances  are  consistent  with 
the  prisoner's  having  committed  the  crime 
charged,  but  they  most  also  be  satisfied 
that  the  facts  are  such  as  to  be  loconalat- 
ent  wltb  any  other  rational  conclusion 
tban  that  he  U  guilty.  "To  doubt, "it 
has  been  said,  "is  to  acquit."  Applying 
this  elementary  test  to  the  present  case, 
it  la  obvious,  without  the  least  discussion 
uf  the  evldmce,  that  the  judgment  must 
be  reversed,  and  the  case  remanded  for  a 
new  trial. 


Marks*  Adm'b  v.  Fetbhsburq  B.  Co. 
{Supreme  Court  "'^^^^^^^  ^  Firpinto.  Jane 

&AIIAOAD  COMPASTBB  —  AOCIDKST  AT  CsOSBIKQ — 

CoSTKJBCTOaT  NSQUOENOB. 

1.  A  person  who,  after  Btaading  near  a  rati- 
Nsd  erowing,  towards  wblch  a  train  has  com- 
menced to  back  in  obedience  to  the  signal  ot  a 
bcakeman  fn  full  view  from  where  she  stood,  at- 
tempts to  cross  the  track  when  the  train  is  but 
aerea  feet  from,  and  moving  towards,  her  Is 
guilty  of  contributory  negligence,  and  cannot  re- 
sover  for  the  Injuries  sbe  reoeivea,  though  the 
railroad  company  is  gnll^trf  negHgenoe  in  oaok- 
ing  the  b%in. 

3.  The  fact  that  such  person  is  blind  in  one 
eye  will  not  excuse  her,  bat  onlyimposesthe  duty 
€f  a  higher  degree  of  care  to  avoid  danger. 

Error  to  Judgment  of  the  hustings  court 
of  the  city  of  Petersburg,  rendererl  on  the 
16th  uf  November,  1S88,  in  an  action  of 
trespasa  on  the  case,  wher«tln  W.  R.  Mo- 
Kenoey.  administrator  of  Elroira  V. 
Marks,  deceased,  was  plaintiff,  and  the  Pe- 
tersburg Ballruad  Company  was  defend- 
ant. The  action  was  brought  to  recover 
damages  for  the  alleged  negligent  killing 
of  the  plaintiff's  Intestate  by  the  defend- 
ant company,  at  the  intersection  of  Its 
road  with  Market  street.  In  the  city  of  Pe> 
tersbnrg,  on  the  27{h  of  May,  1889.  The 
deceased,  a  woman  GS  years  of  age,  was 
killed  by  being  run  over  by  a  backing 
freight  train,  as  she  was  crossing  the  rail- 
road. There  was  a  flagman  at  the  croiis- 
Ing,  but  no  lookout  on  the  leading  car, 
although  an  ordinance  of  thecity  provides 
that,"  when  a  train  uf  cars  la  moving  back- 


wards on  any  railroad  within  the  corpo- 
rate limits,  said  railroad  company  shall 
be  required  to  keep  a  person  on  the  leading 
car  of  such  train  to  give  proper  warning 
to  persons  In  the  act  of  crossing  the  track 
in  front  of  said  train  of  cars. "  The  evi- 
dence was  conflicting  as  to  whether  the 
bell  on  the  locomutlve  was  being  rung  at 
the  time.  The  defendant's  track  extends 
for  some  distance  in  Washington  street, 
which  intersects Mai^et  street  at  the  place 
of  the  accident.  The  latter  street,  at  that 
point,  is  "a  much-traveled  street,  both  by 
vehicles  and  pedestrians. "  and  much  shift- 
ing of  the  trains  Is  done  there;  there  be- 
ing a  side  track  also  in  Washington  street, 
and  a  switch  on  either  elde  of  Market 
street.  The  railroad,  like  Washington 
street,  runs  east  and  west,  and  intersects 
Market  street  at  right  angles.  The  acci- 
dent occurred  a  short  while  before  sun- 
down. At  the  trial  the  defendant  de- 
murred to  the  evidence,  and  the  jury  con- 
ditionally assessed  the  damages  at  95,790. 
The  court  sustained  the  demurrer,  and 
gave  Judgment  for  the  defendant,  to  which 
jiidgment  the  plaintiff  obtained  a  writ  ot 
error  and  aap^raedeua  from  one  ol  the 
Judges  ot  this  court. 

W.  R.  McKtDaey,ioT  plaintiff  in  error. 
Alexander  Hamilton  and  S.  B.  DartSttoT 
defendant  In  error. 

Lbwib,  p.,  (after  etatiofe  the  facta  as 
above.)  Theprluciplesoflaw  whlchgovem 
tbecasearewellsettled.  A  railroad  compa- 
ny, undoubtedly.  Is  bound  to  exercise  care 
to  avoid  a  colllHion  where  its  road  crosses 
a  public  highway,  and  the  greater  the 
danger  the  greater  is  the  vigilance  re- 
quired. It  has  accordingly  been  hnlcj  in 
numerous  cases,  independently  of  any  stat- 
ute or  ordinance  on  the  subject,  that, 
when  a  train  la  backed  over  a  crossing 
In  a  frequented  street,  a  lookout  must  be 
employed ;  that  merely  ringing  the  bell  or 
sounding  the  whistle  on  the  engine,  when 
the  train  Is  standing  near,  with  Its  rear 
to  the  crossing,  is  not  sutBclent  warning 
to  passers-by  pf  an  intention  to  back  the 
train,  and  that  without  other  notice  the 
company  will  be  negligent.  The  rights 
and  duties,  however,  of  the  company  and 
of  the  public  are  reciprocal,  and  hence  no 
greater  degree  of  care  la  required  ot  the 
one  than  of  the  other.  Both  the  compa- 
ny and  the  traveler  on  the  highway  are 
charged  with  the  matnal  duty  of  keeping 
a  careful  lookout  for  danger,  and  the  de- 
gree of  diligence  required  is  such  as  a  pru- 
denc  man  would  exercise,  under  the  clr- 
cnmstances  of  the  ease.  In  endeavoring  to 
fairly  perform  his  duty.  The  traveler  on 
the  highway,  when  he  approaches  a  cross- 
ing, must  assume  that  there  is  danger, 
and  act  accordingly.  The  existence  of 
the  track  Is  a  warning  ot  danger.  He 
must  therefore  be  vigilant.  He  must  look 
and  listen.  He  has  nd  right  to  dose  his 
eyes  and  ears  to  the  danger  he  la  liable  to 
incur;  and  if  hedora,  and  Injury  results, 
he  must  bear  the  consequences  of  his  folly 
or  carelessness.  In  such  a  case  he  la  the 
author  ot  his  own  misfortune.  Beach, 
Contrlb.  Neg.  i  65;  Improvement  Co.  v. 
Stead,  95  U.  8.  161 ;  Nash  v.  Railroad  Co.. 
82  Va.  65;  Bailroad  Co.  v.  Burge,  M  Va. 
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68, 4  8.  E.  Bep.  31 ;  4  Amer.  ft  Enar.  Ene. 
Law,  68,  and  cases  cited.  In  Ballroad  Co. 
V.  Kellam'B  Adm'r,  88  Va.  851,  8  S.  £.  Rep. 
*  703,  wbere  the  subject  Is  considered,  It 
was  held  that  a  traveler  on  an  Interaect- 
iDg  highway,  before  crusBing:  the  railroad, 
must  use  bis  senses  of  sight  and  hearing; 
that  he  must  look  in  everj  direction  that 
the  rails  ran,  to  make  sure  that  the  erosft- 
Ins  Is  safe;  and  that  his  fnUure  to  dnao 
wni.  as  a  general  mle.  be  deemed  culpable 
ncffUgence.  The  only  exceptiuns  to  the 
rnle  have  been  stated  to  be  these,  vli. :  (1 ) 
Where  the  view  of  the  track  is  obstructed, 
and  hence  where  the  Injured  party,  not  be- 
ing able  to  see,  is  obliged  to  act  upon  his 
Judgment  at  the  time, — in  other  words, 
where  compliance  with  the  rule  would  be 
Impracticable  or  unarallln^;  (2)  where 
the  injured  person  was  a  pSBsenger  going 
to  or  alighting  from  a  train,  and  hence  un- 
der an  Implied  Invitation  nnd  assurance 
by  the  company  to  cross  the  track  in  safe- 
ty; and  (3)  where  the  direct  act  of  some 
agent  of  the  company  had  put  the  person 
off  his  guard,  and  Induced  htm  to  cross 
the  track  without  precaution.  2  Wood, 
By.  Law,  $  323,  and  cases  cited.  In  the 
present  case  the  negligeoce  of  the  defend- 
ant company  is  conceded.  Tliere  was  no 
lookout  on  the  leading  car  of  the  backlog 
train,  as  the  city  ordinance  In  such  cases 
re'iuires,  nor  weresuch  precautions  of  any 
kind  taken  as  were  necessary  to  duly  warn 
the  deceased  of  the  approaching  danger. 

Bat  the  question  arises,  was  that  the 
cause  of  her  death,  or  was  she  guilty  of 
such  contribntory  negligence  as  to  defeat 
the  action?  For,  unless  the  negligence  of 
the  defendant  was  the  immediate  and 
proximate  cause  uf  the  Injury,  the  plain- 
tiff Is  not  entitled  to  recover.  Kallroad 
Co.  Anderson,  81  Grat.  812;  Dan  r. 
Ballmad  Co., 78  Va.  645.  The  case,  viewed 
In  the  light  of  the  rule  applicable  to  a  de- 
uiarrer  to  evidence,  is  substantially  as  fol- 
lows: A  few  minutes  before  the  accldmt 
occurred  the  deceased  passed  up  Washing- 
ton street,  gcflug  west,  in  the  direction  uf 
Market  street.  When  she  reached  the  in- 
tersection of  those  streets,  she  turned  to 
the  left,  (/.  e.,  to  the  south,)  and  started 
to  cross  the  street.  When  within  tonr  feet 
of  the  railroad  crossing,  she  stopped  on 
the  walk-way  to  wait  for  a  freight  train 
to  pass,  which  was  moving  westwardly. 
This  train,  which  consisted  of  an  eng^lne 
and  three  boxcars,  was  operated  by  an 
engineer  and  a  fireman,  who  were  on  the 
engine,  and  a  brakeman,  who  was  riding 
on  the  rear  car.  Just  before  the  rear  of 
the  train  reached  the  crossing,  the  brake- 
man  Jumped  oR  the  car,  and  ran  to  a 
switch,  about  15  feet  east  of  the  crossing, 
to  turn  the  switch  lor  the  train  to  back 
on  the  side  track  at  thatpoint.  Tbetrain 
passed  over  the  crossing,  where  the  de- 
ceased was  standing,  and  stopped  before 
Its  rear  end  had  gotten  half-way  across 
Market  street,  which  Is  less  than  60  feet 
wide.  Theswitch  In  themeantlme  having 
been  turned,  the  brakeman  at  the  switch 
signaled  the  engineer  to  back.  One  of  the 
witnesses  says  be  turned  his  face  in  the  di- 
rection of  the  engineer,  and  "hallooed  to 
him  to  come  back another  says  he  blew 
his  whistle  forhlm  to  comeback;  bat  both 


say  that  with  bis  band  be  also  waved  or 

beckoned  blm  back.  This  was  within  20 
feet  of  the  deceased.  The  signal  was 
promptly  obnyed,  and  the  train  moved 
slowly  backward,  but  without  a  lookout 
on  the  leading  car,  as  already  stated. 
There  was,  however,  a  flagman  at  the 
crossing.  The  deceased  meanwhile  was 
standing  on  the  granite  walk-way,  be- 
tween the  brakeman  and  the  train,  wltb 
an  unobstructed  view  of  both.  After  sig- 
naling the  engineer,  the  brakeman  turned 
his  back  to  the  crossing,  and  walked  In 
the  opposite  direction,  to  couple  the  train, 
when  it  should  get  there,  to  a  car  stand- 
ing on  the  side  track.  The  deceased  did 
not  move  from  her  position  above  men- 
tioned ontil  after  tbetrain  bad  commenced 
to  back,  nor  nntll  the  leading  car  hadgot- 
ten  within  "two  or  throe  steps"  from  her, 
when  she  started  across  the  track.  But, 
JUBt  as  she  had  gotten  her  left  foot  over 
the  last  or  southern  rail,  she  was  struck 
by  the  train,  knocked  down,  and  run  over. 
The  point  at  which  she  fell  was  several 
fept  east  o^  the  walk-way,  where  blood 
and  particles  of  human  flesh  were  after- 
wards found  on  the  track.  Inthecolllsloo 
she  received  injuries  which  caused  her 
death  within  an  hour  afterwards. 

The  plaintiff's  contention,  in  answer  to 
the  defense  of  contributory  negligence,  fs 
(1)  that  the  deceased  was  not  conscious  ot 
the  reverse  movement  of  the  train  before 
she  was  stmck;  and  (2)  that,  nnder  the 
circumstances,  she  was  not  bonnd  to  have 
seen  It.  But  can  this  position  be  maJn- 
talned?   We  think  not. 

As  to  the  first  point,  two  of  the  defend- 
ant's witnesses,  who  were  eye-wltncNBses 
uf  the  occurrence,  testify  that,  when  the 
train  commenced  to  back,  she  was  stand* 
Ing  on  the  granite  crossing,  close  to  the 
track.  They  say,  farther,  that  when  she 
started  to  cross  the  track  she  stepped  to- 
the  left,  "  as  If  to  walk  around  the  train, " 
and  the  place  where  she  fell,  and  the  blood 
and  flesh  on  the  track,  tend  to  sustain  this 
view;  that  is,  that  she  saw  the  train  ap- 
proachlnK  her,  and  attempted  to  avoid 
It.  If  this  evidence  be  In  conflict  with  the 
plaintiff's  evidence,  or  any  reasonable  in- 
ferences from  that  evidence.  It  was,  of 
course,  waived  by  the  demurrer  to  the 
evidence.  But  we  perceive  no  such  con- 
flict. Neither  Jennie  Davis  nor  I^mme 
Starke,  the  two  principal  witnesses  fop 
the  plaintiff,  testi^  to  the  contraiy,  nor 
does  any  one  tim.  The  former,  in  answer 
to  the  direct  qnestlon  whether  the  de- 
ceased. In  crossing  the  track,  moved  In  a 
straight  line,  or  swerved  to  the  lefc,  as  If 
to  avoid  the  train, said  she  did  not  know; 
and  Starke  merely  says,  In  a  general  way, 
that  she  was  crossing  on  the  cross-way. 
He  does  not  say  positively,  however,  that 
She  was  "on  the  cross-way"  when  she  was 
struck.  Bat,  waiving  the  defendant's- 
evidence  on  this  point,  the  result  te  the 
same.  It  the  deceased  did  not  see  the 
backing  train,  she  ought  to  have  seen  It, 
for  had  she  looked,  or.  In  other  words, 
had  she  exercised  ordinary  care,  she  could 
not  have  failed  to  see  It.  It  washer  daty, 
as  we  have  seen,  to  be  vigilant,  and  the 
train  was  only  a  few  feet  from  her,  with 
nothing  to  obstruct  her  view  tA  It,  wben. 
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Btae  stepped  in  front  of  It.  The  locality, 
mureover.  Is  an  especially  daoKcroua  one, 
beraose  It  Is  mncb  treqaented,  and  many 
trains  daily  pass  over  it.  Much  sbifllng 
o[  cars  is  also  done  there.  This  was  pre- 
anmably  known  to  the  deceased,  us  she 
had  loDK  been  a  resident  of  the  city.  Yet. 
without  taking  ordinary  precautions  for 
bar  safety,  she  stepped  In  froat  of  the 
train,  and  was  billed.  It  would  be 
strange  if,  under  the  elrcumstauces  of  the 
case,  the  action  could  be  maintained,  not- 
witbstandiQg  thenexlleeuce  of  the  defend- 
ant, for  the  delendaiit'o  negligence  was  no 
excuse  fur  her  want  ot  care.  The  lan- 
guage of  the  supreme  court  In  Railroad 
Co.  V.  Houston.  95  U.  S.  687,  Is  very  per- 
tinmt  to  the  present  ease,  in  tbat  case 
It  was  said :  "  The  negligence  of  the  com- 
pany's employes  [in  falling  to  give  proper 
agnals]  was  no  excuse  for  negligence  on 
the  part  of  the  deceased.  She  was  bound 
to  listen  and  to  look,  before  attempting  to 
cross  the  railroad  track,  in  order  to  avoid 
an  approaching  train,  and  not  to  walk 
carelessly  Into  the  place  of  pcwslble  dau* 
ger.  Had  she  nsed  her  senses,  sbe  could 
not  have  failed  both  to  hear  and  to  see  the 
train  which  was  coming.  If  she  omitted 
to  use  them,  and  walked  thoughtlessly  u[>- 
on  the  track,  she  was  guilty  of  culpable 
negligence,  and  so  far  contributed  to  her 
injuries  as  to  deprive  her  ot  any  right  to 
complain  of  others.  If,  using  tbem,  she 
saw  the  train  coming,  and  yet  undertook 
to  cross  the  treurk,  Instead  ot  waiting  for 
tlie  train  to  pass,  and  was  injured,  the 
consequences  of  her  mistake  and  temerity 
cannot  be  cast  upon  thR  defendant." 
The  fact,  not  before  mentioned,  tbat  the 
'leceased  was  blind  in  her  right  eye,  does 
not  affect  the  case;  Inr  that,  instead  of  re- 
lieving her  from  the  duty  of  ordinary  care. 
Imposed  upon  her  the  duty  of  greater  pre- 
caution to  avoid  Injury.  4  Anier.  &  Eng. 
Enc.  Law.  80:  Beach.  Contrlb.  Neg.  §  117. 

The  plaintiff,  however,  contends  tbat 
the  case  Is  nut  within  the  general  rule  to 
whicb  we  have  alluded,  because,  he  says, 
the  deceased  had  the  right  to  act  upon  the 
presumption  tbat  the  train  that  had  just 
passed  her  would  not  be  backed  without 
proper  warning;  and  lor  this  proposition 
he  relies  upon  Dname  v.  Baltroad  Co..  7<! 
Wis.  523.  40  N.  W.  Rep.  394.  and  French  v. 
Ballroad  Co.,  116  Mass.  5S7.  As  to  these 
cases,  it  is  enough  to  say  that,  in  their 
facts  and  circumstances,  they  widely  dlfler 
from  the  case  at  bar.  In  the  first  case,  as 
the  deceased  was  approaching  the  cross- 
ing in  a  buggy,  a  train  passed  over  It  and 
out  of  sight,  the  view  at  that  point  being 
obstructed.  It  then,  without  any  warn* 
Ing  whatever,  immediately  backed  to- 
wards the  crossing,  struck  the  deceased, 
and  killed  him.  After  the  train  passed, 
the  deceased  kept  straight  on,  driving  In 
a  trot,  and  neither  looked  nor  listened. 
Theconrt  recognised  the  general  rule  that 
a  pennn  approaching  a  railroad  crossing 
must  look  and  listen,  but  held  that,  under 
the  peculiar  circumstances  of  that  case, 
the  deceased  was  evidently  surprised  and 
thrown  off  his  guard,  and  that  thu  ques- 
tion of  contributory  negligence  ought, 
therefore,  to  have  been  left  to  the  jur.v.  It 
accordlz^Iy  revened  the  action  ol  the 


trial  court  directing  a  verdict  for  the  d»- 
fendanr.  In  the  Massacbuaetta  case,  as 
the  plaintiff  approached  the  croaalnglna 

light,  open  carriage,  a  train  passed,  and  * 
Immediately  afterwards  she  attempted  to 
cross.  There  was  no  warning  given  tbat 
other  cars  were  approaching,  and  she  did 
not  look  in  the  direction  from  which  the 
train  bad  come,  and  gave  as  areason  that 
shedld  not  suppose  one  train  would  follow 
another  so  closely.  In  crossing  the  track, 
she  was  struck  and  injured  by  a  car  that 
had  been  detached  from  the  train  for  the 
purpose  of  making  a  Hying  awitch,  and  it 
was  held,  as  in  the  Wisconsin  case,  that 
the  question  ot  contributory  negligence 
was  tor  the  jury.  This  case  was  criticised 
and  disapproved  of  by  the  supreme  vourt 
of  Rhode  Island  In  the  recent  and  well-con- 
sidered case  ot  Ormsbee  v.  Railroad  Corp., 
14  R.  1. 102.  and  held  to  be  In  conflict  with 
both  the  earlier  and  later  Massachusetts 
declsione.  In  the  Ormsbee  Case  the  plain- 
tiff's  intestate,  a  deaf  mute,  was  struck  and 
killed  by  a  train  ot  cars  whicb  was  mak- 
ing a  flylngswltch  at  a  highway  crossing. 
The  engine  passed  the  crossing  towards 
theaouth.  and  then  backed  towarda  It  on 
another  track.  As  the  engine  was  back- 
ing, the  deceased,  looking  towards  It. 
stepped  upon  the  track  without  looking 
north,  whence  the  detached  cars  were  ap- 
proaching, and  aa  he  did  so  he  was  struck 
by  the  furward  car.  and  killed.  The  plain- 
tiff contended  that  the  passing  and  back- 
ing of  the  engine  diverted  the  attention  of 
the  deceased,  and  excused  his  not  looking 
both  ways.  But  the  court,  overruling 
this  view,  held  that  the  failure  of  th^  de- 
ceased to  look  both  ways  was  negligence 
as  a  matter  ol  law,  and  therefore  preclud- 
ed a  recovery,  whatever  may  have  been 
the  defendant's  negligence.  After  exam- 
Iningmany authorities, Itwas  aald:  "This 
review  of  the  cases  is  sufficient  to  show 
the  rule  to  be  uniform  and  unquestlonuble 
that  a  traveler,  in  crossing  a  railroad, 
even  In  the  absence  of  ordinary  signals, 
most  look  up  and  down  the  track,  except 
where  he  Is  unable  to  do  so,  or  where,  as 
a  passenger  or  otherwise,  he  has  an  aasur- 
ance  ot  safety  Irom  the  company  which 
excuses  blm.  Indeed,  It  Is  quite  unusual 
to  flnd  so  llttledlOerencelnso  many  cases, 
and  It  must  be  tor  the  raason  tbat  the 
rule  Is  lounded,  not  In  opinion  or  Judg- 
ment, but  in  common  prudence  and  expe- 
rience, to  such  an  extent  tbat  courts  can 
declare  It  as  law. "  The  rule,  as  we  under- 
stand It,  stated  a  little  differently  and 
more  fully.  Is  this:  II  a  person  attempts 
to  cross  a  railroad  ata  highway  crossing, 
wlthoutusingbls  senses  ol  sight  and  hear- 
ing, even  though  the  company  be  negli- 
gent, the  law, as  well  as  common  prudence, 
condemns  his  act  as  careless.  But  this  is 
a  mere  presumption,  which  may  be  re- 
pelled by  evidence,  showing  tbat  the  case 
Is  within  one  or  more  ol  the  exceptions  to 
the  general  rule  before  mentioned.  In  the 
absence  nf  such  evidence,  however,  the 
contributory  negligence  of  such  person, 
when  Injured,  will  pi'eclnde  a  recovery, 
unless  the  company  mlKbt,  by  the  exercise 
of  ordinary  care  on  its  part,  have  avoided 
the  consequences  of  the  plaintiff's  negli- 
gence. This  qualification  ot  the  doctrine  ot 
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contributory  negligence  Is  that  laid  dowo 
In  the  leading  case  of  Tuff  v.  Warraan.  2 
C.  B.  (N.  S.)  740,  and  bo  often  recognised 
by  tbls  conrt.  Railroad  Co.  v.  Anderaon, 
SlGrat.  812;  Don  v.  Railroad  Co.,  78  Va. 
645:  Railroad  Co.  v.  Mooue,  83  Va.  827.  S 
S.  E.  Rep.  790;  Railroad  Co.  v.  White,  84 
Va.  498.  5  S.  E.  Rep.  578;  Railroad  Co.  v. 
PickleBelmer.  85  Va.  798. 10  B.  E.  Rep.  44. 
Applying;  this  test  to  the  present  cane,  we 
are  of  the  opinion  that  the  plaintiff  la  not 
entitled  to  recover;  for  It  la  manlfeet  that 
ordinary  care  on  the  part  of  the  defendant 
could  not  have  dlscuVBred  the  negligence 
of  the  deceuserj  In  time  to  avoid  the  acci- 
dent. When  the  train  began  to  back,  she 
waa  In  a  place  ol  safety,  apparently  wait- 
Ins  for  the  train  to  pass,  and  remained  In 
that  position  antil  the  train  was  within 
about  seven  feut  from  where  she  stood. 
It  want  then  too  late  to  have  slopped  the 
train  in  time  to  avoid  the  effects  of  her 
own  careleKB,  not  to  say  reckless,  act, even 
had  there  been  a  lookout  on  the  lending 
car.  and  everything  done  which  oa;;ht  to 
hare  been  dune  in  the  exercise  of  ordinary 
care.  Oar  conclusion^  therefore,  is  that 
the  ludgment  of  the  hustings  rourt  ts 
right,  and  that  the  same  must  be  af- 
firmed. 

Richardson  and  Hinton,  JJ.,  concur  In 
the  opinion.  Lacy  and  Fauntleboy,  con- 
cur In  the  reanlt. 


MtJSICK  T.  Mdbiqk. 
(Supreme  Court  qf  Apj^^e  of  Tlrvlnia.  June 

DiVOSCB— ADHLTBRT— ClBCUlfSTAirTIAI.EVn)KyOB. 

Id  a  suit  ttx  dlvonw  a  virtculo,  on  tbe 
ground  of  adultery,  where  the  evidence  shows 
ULat  defendant  had  seduced  pl^nUfl  before  be 
married  lier,  and  that  he  deserted  her  Immediately 
after  the  marriage,  and  consorted  witli  lewd  wo- 
men, with  whom  be  was  Crequently  found  in  com- 
Tromising  situaUons,  a  deraree  for  plaintiff  \% 
warranted,  though  both  the  husband  and  the  al- 
iped particeps  crtminii  deny  the  adultery. 

J.  C,  Qent,  for  appellant.  Routb  A 
Stnart,  for  appellee. 

Lact,  J.  Thia  Is  an  appeal  from  a  decree 

of  the  circuit  court  of  Russell  county,  ren- 
dered on  the  I4th  day  of  March,  1888.  The 
bill  was  filed  in  this  case  by  the  appellee, 
Bessie  Muslck,  against  her  husband,  the 
tippellant,  Elexions  Muslck,  seeking  an 
absolute  divorce  a  vinculo  matrimonii,  an 
allowance  of  alimony,  and  also  the  allow- 
ance of  an  attorney'3  lee  affalnst  the  de- 
fendant. The  gronnds  alleged  In  the  bill 
w«re  adultery  and  desertion.  The  facts 
alleged  therein  are,  briefly,  that  she  was 
a  female  Infaut  of  tender  years,  living  at 
her  father's  huuBe,  of  ])ure  and  chaste 
character,  life,  and  repute,  when  the  de- 
fendant, a  young  man  of  good  standing, 
resident  In  the  neighborhood,  sought  and 
obtained  an  engagement  of  marriage  with 
her,  and.  suiting  his  movements  to  his  op* 
oortunlties.  uniler  promise  of  marriage 
seiluced  and  ruined  her;  that  he  then, 
dreading  the  ct>n8equencee,  and  fearing 
puiilHhnient  for  his  crime,  sought  and  ob- 
tained from  her  father  and  herself  consent 
to  an  Immediate  marriage,  aa  the  beet  and 


only  means  of  aucb  atonement  as  was 
poBslbte  under  tbeclrcnmstances;  that  tbe 
marriage  having  been  aolemnlsed.  and  the 

prosecution  for  Redu<^tlon  thus  barretl,  he 
lived  with  her  only  a  few  days  as  her  bus- 
band,  and  then,  without  the  slightest 
cause,  abandone<l  her,  and  took  up  with, 
and  kept  openly,  lewdly,  and  lascivioasly, 
the  company  of  fallen  women,  and  con  trlb- 
uted  nothing  In  attention  or  care,  nor 
otherwise,  to  the  support  of  his  said  wife 
and  their  infant  child,  Issue  of  the  mar- 
riage. The  defendant  answered  admit- 
ting the  marriage,  the  seduction,  and  the 
desertion,  but  says  the  plaintiff  offered 
opportunities  which  led  him  astray.  He 
denies,  however,  tbe  adultery  charged  In 
the  bill,  subsequent  to  Me  marriage;  ad- 
mitting the  association  with  tbe  fallen 
woman  In  question,  claiming  to  be  Igno- 
rant of  her  churacteraseuch.  Depositions 
were  taken  by  the  plaintiff,  proving  the 
lewd  character  of  the  women  in  question, 
two  In  number,  and  the  association  with 
them  in  public  and  private  by  the  defend- 
ant. The  defendant  took  and  filed  the  dep- 
ositions of  the  two  fallen  women  in  ques- 
tion, each  of  whom  denied  all  knowledge 
of  any  adultery  committed  by  the  defend- 
ant with  any  person  subsequent  to  tals 
marriage.  The  circuit  court  by  Its  decree 
of  March  14, 1888,  being  of  the  opinion  that 
the  plaintiff,  Bessie  Mustek,  had  shown 
herself  entitled  to  a  divorce  from  the  de- 
fendant, Rlexlons  Musiek.  her  husband,  a 
vtneulo  matrimonii^  and  that  she  was  en- 
titled to  alimony,  and  to  the  care  and 
custody  of  her  Infant  child,  fssne  of  the 
marriage,  decreed  the  said  divorce,  and 
restrained  the  defendant  from  marrying 
again  without  the  further  order  of  the 
court;  and  referred  It  to  a  commissioner 
to  report  upon  the  proper  alimony  to  be 
allowed  the  plaintiff  for  the  support  of 
herself  and  ber  Infant  child.  From  thlsde- 
cree  the  defendant  appealed  to  this  coort. 
The  errors  aMslgnud  here  are  as  follows, 
to-wit:  First.  It  was  error  In  the  court 
below  to  dlBSolve  the  bonds  of  matrimony 
In  this  case  upon  the  char^  of  adultery 
npop  clrcumatantial  evidence,  the  adul- 
tery having  been  emphatically  and  clearly 
denied  In  the  answer.  8eeondty,\t  was 
error  In  the  conrt,  ander  tbe  drenm- 
stances.  to  prohibit  the  defendant  hus- 
band from  marrying  again,  as  being 
against  public  policy,  and  contrary  to  the 
spirit  of  the  constitution  of  Virginia,  and 
detrimental  to  society.  The  evidence  as 
to  the  adultery  la  that  be  paid  open  and 
marked  attention  to  DIely,  a  yonng  un- 
married woman  whose  reputation  In  tbe 
neighborhood  Is  that  of  an  unchnste  and 
le  w  d  woman ;  one  witness  proving  that  ha 
surprised  them  on  horseback  in  a  com- 
promising attitude,  and  also  on  a  log; 
other  witnesses  proved  the  character  of 
the  woman,  and  the  Intimate  character  of 
her  assoiiation  with  the  defendant;  but 
no  one  proves  the  act  of  unlawful  sexual 
intercourse  between  theae  two.  As  to 
another  woman  shown  to  be  of  evil  life, 
the  defendant  is  shown  by  tbe  evidence  to 
have  sought  her,  and  procured  llquor,and 
to  have  brought  her  out  on  the  road,  and 
gone  off  in  the  woods  or  bushes  with  her 
alone,  and  to  have  remained  alone  with 
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ber  a  considerable  time,  In  the  nlglit-tlme. 
There  Is  a  denial  of  the  adultery  charged, 
88  has  bffen  stated,  by  the  alleged  parti- 
eeps  ciimfnts. 

The  circuit  coart  held  that  the  crime  of 
adnlfnry  had  been  proved,  and  th^  firbt 
qneHtlon  we  inuet  determine  Is  whether 
tbiA  action  waa  erroneous  or  otherwlHe. 
In  the  recent  work  of  Mr.  William  HardcEH- 
tle  BrowD«>,  of  the  Philadelphia  bar.  on  Di- 
Torco  and  Alimony,  it  1b  said,  (page  54:) 
"If  a  married  man.  without  ]tiatitiable 
cause  appearing,  visits  a  house  of  ill  fame, 
be  Diust  have  gone  Uiere  for  an  improper 
purpose,  and  it  is  universally  helrl  as  a 
pritot  of  adultery.  So,  also,  when  he  has 
t*een  shnt  up  alune  with  an  unchaste 
woman."  Citins  Kvans  v.  Evaus,  41  Cal. 
103;  Van  Epps  v.  Van  Eppu.  6  Barb.  S^; 
Laogfitaff  V.  Langstaff,  Wright*  (Ohio,) 
14K.  The  same  learned  author  also  re- 
marks that  criminal  desires  may  be  in- 
ferred from  consorting  with  prostitutes,  en- 
tertaining persons  liuown  to  be  dlHHolute, 
or  intimacy  of  any  kind  with  such  after 
knowledge  of  their  immoral  reputation. 
Id.  p.  65.  Mr.  Qreenleaf  says,  (Ev.  vol. 
2  §44:)  "A  married  man  going  into  a 
kntiwn  brothel  raises  a  snsplrlon  of  adul- 
tery, to  be  rebutted  only  by  the  very  best 
evidence.  His  going  there,  and  remaining 
there  alone  for  some  time  in  a  room  with 
a  common  prostitute,  Is  sufficient  proof 
of  the  crime. "  Mr.  Bishop,  in  bis  work  on 
Marriage  and  Divorce,  says,  (volume  2,  § 
618:)  "Adultery  la  peculiarly  a  crime  of 
darkness  and  secrecy ;  parties  are  rarely 
surprised  in  It ;  and  so  It  not  only  may, 
but  ordinarily  mast,  be  established  by  cir- 
cumstantial evidence.  The  testimony 
must  convince  the  Judicial  mind  affirma- 
tively that  actual  adulcery  was  commit- 
ted, since  nothing  short  of  the  carnal  act 
can  lay  a  foundation  for  a  divorce.  It  is, 
generally  speaking,  necessary  to  prove  that 
the  parties  were  In  some  place  together 
wtacre  the  adultery  might  probably  be 
eommltted."  CttiugLordSTOweLLassay- 
InfC-*  "Courts  of  justiceraust  nut  be  duped. 
They  will  Judge  of  facts,  as  other  men  of 
diacemmeDt,  exercising  a  sound  and  sober 
judcrment,  on  circumstances  that  are  duly 
proved.  Judge  o(  them.  The  only  general 
rale  that  cau  be  laid  down  upon  the  sub- 
ject la  that  thecircurastanceiimust  be  such 
na  would  lead  the  guarded  discretion  of  a 
reasonable  and  Just  man  to  the  conclu- 
Bion :  for  It  Is  not  to  lend  a  harsh  and  in- 
temperate Judgment,  moving  upon  ap- 
pearances tlmt  are  equally  capable  of  two 
Interpretations;  ndtber  Is  it  to  be  a  mat- 
ter of  artlflctal  reasoning,  judging  upon 
sorb  things  differently  from  what  would 
strike  the  careful  and  cautious  considera- 
tion of  a  discreet  man.  The  tacts  are  not 
of  a  technical  nature;  they  are  facts  de- 
terminable upon  common  grounds  of  rea- 
son ;  and  courts  of  Justice  would  wander 
■  ery  mncb  from  their  proper  office  of  giv- 
lug  protection  to  the  rights  of  mankind,  If 
they  let  ttaeraselTes  loose  to  subtleties, 
and  remote  and  artificial  reasonings  upon 
Buch  subjects.  Upon  such  subjects  the 
rational  and  legal  Interpretation  must  be 
the  same. " 

Upon  the  consideration  of  precedents, 
carefully  considering  the  evidence  In  this 


case,  can  we  say  that  the  crime  of  adul- 
tery has  been  proved?  Let  ns  glance  at 
theerldenee.  It  Is  proved  that  ttaedefend- 
ant  husband  had,  under  promise  of  mar- 
riage, seduced  the  plaintiff  wife,  a  woman 
of  chaste  character:  that,  to  prevent  ex- 
posure and  prosecution,  he  hurried  her 
Into  a  hasty  marriage,  under  many  pro- 
testations; that,  this  accomplished,  he  in 
a  day  or  two  deserted  his  wife,  a  girl  of 
tender  years,  and  it  was  given  oat  that 
he  had  left  the  country.  It  Is  further 
proved  that  he  has  been  since  notoriously 
attentive,  in  public  and  in  private,  first 
with  one  unchaste  female,  being  surprised, 
when'  alone  with  her,  in  kiuses  and  em- 
braces. That  this  woman  la  unchaste, 
and  that  these  things  are  true,  he,  the  de< 
fendant,  has  not  denied.  He  denies  noth- 
ing but  the  adulterous  cohabitation,  and 
claims  that  the  act  cannot  be  established 
by  circumstantial  evidence.  It  Is  further 
proved  that  he  subsequently  went  to  a 
house  of  ill  fame,  and  brought  hence  an- 
other unchaste  woman,  and,  getting 
whisky,  went  off  with  her  alone  the  high- 
way, and  Into  the  forest  with  her,  and  re- 
mained all  night  thDB  associated,  lugging 
along  with  them  an  infant  baatard  child, 
which  was  called  by  bla  name  by  tbe 
mother  In  his  presence.  For  a  marrlrd 
man  thna  to  act.  after  he  has  thrown  off 
all  the  safeguard  of  association  with  and 
regard  for  his  wife  and  his  legitimate 
child,  and  has  deserted  her  finally  and 
without  ressrvfl,  leaves  no  ratdunal  doubt 
as  to  what  hlfl  actB  were.  Thegnlltyde> 
sire  on  his  part,  and  of  the  particeps  crim- 
inis,  and  the  concurrence  of  ample  oppor- 
tunity thus  sought  and  obtained,  prove 
the  crime.  Mr.  Browne  cites  the  familiar 
case  of  Latham  v.  Latham,  30  Grat.  307, 
when  the  visit  to  the  brothel  was  success- 
fully explained,  the  visit  being  then  estab- 
lished to  be  accidental  and  innocent.  Bat 
what  pxplanatliin  have  we  here  on  the 
part  of  her  husband?  None  whatever. 
He  takes  the  depositions  of  DIely  and  Sal, 
and  they  testify  that  they  have  no  knowl- 
edge of  any  adultery  committed  by  him. 
What  weight  can  properly  be  given  to 
their  denials,  undor  the  uncontradicted 
circumstances  set  forth  hi  the  evidence  In 
this  cause?  I  think  there  Is  nodoubtaeto 
the  commission  of  the  act  of  aaultery. 

The  only  remaining  question  to  be  con- 
sidered is  as  to  tbe  action  of  the  circuit 
court  in  prohibiting  the  defendant  and 
guilty  husband  from  marrying  again. 
Mr.  Browne.in  his  work  mentioned  above, 
says  as  to  this :  **  it  is  difficult  to  under- 
stand how  a  marriage  can  be  dissolved  as 
to  one  of  the  parties  without  belnfs 
equally  dissolved  as  to  the  other,  and  it  la 
certain  that  no  court  can  Impo^^e  a  re- 
striction on  the  marriage  of  a  divorced 
party  without  statutory  grunt  of  power. 
A  prohibition  to  the  guilty  party  to  mar- 
ry a  second  time,  after  tbe  entry  of  a  de- 
cree of  divorce  a  vinculo,  may  becontalned 
In  a  statute,  or  may  be  entered  by  a  court 
under  the  authority  of  a  statute.  In 
either  case  the  effect  would  be  the  same. 
Statutes  imposing  such  restrictions  are 
constitutional,"  Page  41;  citing  Barber 
V.Barber.  16Cal.  37S;  Elliott  v.  Elliott.  88 
Md.  857;  Sparhawk   v.  Sparhawk,  114 
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Mase.         Id  tblB  state  the  qoMtlon  Is 

regulated  by  the  statnte.  Section  2265  of 
tbe  (.'ode  provides  that,  "in  grantinGf  a 
divorce  for  adultery,  tbe  courL  may  decree 
that  the  guilty  party  Hball  not  marry 
again ;  In  which  case  the  bond  of  mutri- 
mony  shall  be  deemed  not  to  be  dlmolved 
«a  to  any  future  marriage  of  such  party, 
•or  In  any  prosecution  on  account  thereof; 
but,  fur  good  cause  shown, so  much  of  the 
decree  as  prohibits  the  guilty  party  from 
marrying  again  may  be  revolted  and  an- 
nulled, at  any  time  after  such  decree,  by 
tbe  same  court  by  which  It  was  pro- 
nounced. "  In  the  decree  complained  of 
and  appealed  from  here,  aa  we  have  al- 
ready seen,  the  provision  on  this  subject 
Is:  '*But  the  defendant  ia  reutrained  from 
marryiug  again  till  the  further  order  of 
the  court. "  The  authority  of  the  statute 
has  been  followed;  the  discretion  of  the 
court  has  been  exercised,  in  the  meantime, 
and  not  flually.  The  decree  settling  the 
principles  of  tbe  cause,  and  therefore  ap- 
pealable. Is  Interlocutory  only,  and  not 
tloal;  an  account  baring  been  ordwed  as 
to  the  proper  amount  of  alimony  which 
«hould  be  granted  to  this  plaintltl  wife 
and  her  Infant  child.  The  defendant  is 
not  barred  by  a  final  decree  from  marry- 
ing again,  which  decree  might  be  revoked 
by  the  same  court  by  which  it  was  rea- 
liercil.  But,  an  account  having  been  or- 
dered, the  court  restrains  the  defendant 
from  marrsnng  again  until  the  further  or- 
der of  the  court.  When  the  unsettled 
-questions  In  tbe  cause  have  been  deter 
mined,  and  the  final  decree  rendered,  tbe 
defendant  may  or  may  not  be  decreed  not 
to  marry  again.  I  am  cleariy  ol  tbe  opin- 
ion that  the  circuit  court  did  not  err  in 
restraining  the  defendant  from  marrying 
■again  until  the  further  order  of  the  court : 
and,  if  tbe  decree  In  qneetlon  could  be  con- 
strued to  be  a  disposition  of  that  ques- 
tion, I  think  the  action  of  the  court  is  au- 
thorized by  the  law,  and  that  this  subject 
Is  essentially  one  to  be  regulated  by  law, 
and  that,  If  there  can  be  any  case  In  which 
this  dlscrettoD  rested  by  law  In  tbe  courts 
■can  be  wisely  exercised  In  restraint  of  mar- 
riage, this  is  such  a  case.  Tbe  decree 
jigalnst  remarrying  may  be  revoked  when 
It  appeam  proper  to  the  court  to  do  so ; 
but  if  tbe  evidence  In  this  case  is  to  be  be- 
lieved,— and  the  defendant  does  not  deny 
It, — then  tbe  court  could  not  but  consider 
tills  flefendant  aa  be  now  appears  an  unsuit- 
able person  to  otter  Into  the  marriage  rela- 
tion. We  perceive  no  error  In  thedecree  ap- 
pealed from  and  the  same  will  be  affirmed, 
without  In  any  degree  Intending  to  Inter- 
fere with  tbe  future  exercise  by  tbe  court 
■of  its  discretion  upon  this  question  of  the 
refusal  of  tbe  court  to  permit  the  defend- 
■ant,  the  gnllty  party,  to  remany. 


THOifPSOH     CokUfomr JBALTa. 
{Sujireme  Oovirt  qf^ji^ale  ttfV^rginia.  Jum 

ROBBBRT— COMPSTBItCT  OT  JOROBS  —  EVIDBHOB— 
WlTXSSSBB— iNBTaOCTtOXS. 

1.  On  atrial  for  robbing:  a  woman  at  10:80 
-o'olook  at  night,  as  she  was  on  her  way  from  a 
•depot  carrying  her  valise,  the  testimony  of  a  po- 
lioeuMOt  oflered  by  the  defense^  thai  he  had  seen 


(Va. 

a  ooAorad  man  in  the  yard  of  Qie  railroad  at  S 

o'clock  on  the  following  morning,  was  Irrelevant, 
and  properly  excluded. 

2.  Where  tbe  jury  were  instructed  to  find  for 
defendant,  unless  the  state  proved  everything 
essential  to  the  establishment  the  charge  to 
the  exclusion  of  a  reasonable  doubt,  it  was  not 
error  to  Oliarge,  immediately  afterwards,  that 
"the  burdm  rests  upon  the  commouwealOL  to 
make  out  its  case,  *^  *  *  to  the  exolusitm  of 
a  reasonable  doubt,  but,  where   Uia  aocosed 

•  *  *  attempts  to  prove  an  alibi,  •  •  •  the 
burden  of  proving  the  alWi  rests  upon  him. " 

8.  Having  subpoenaed  a  witness  who  did  not 
aimear,  defendant,  on  the  ooort's  suggestion,  ob< 
tamed  a  role  against  him,  but  tlia  officer  re- 
turned that  the  witness  was  sick.  Defendant's 
motion  to  adjourn  was  overruled,  on  the  ground, 
aa  stated  by  tbe  judge,  t&at  when  the  case  was 
called  in  the  morning  no  motion  for  continuance 
was  made  because  or  the  absence  of  such  witness. 
Defeodant  made  no  objection  to  this  statement, 
nor  did  he  show  that  the  evidence  of  such  witness 
would  not  be  merely  cumulative.  Held,  the 
court  was  Justified  in  proceeding  with  tlw  triaL 

4.  The  persons  fiUfog  the  ofBoes  of  treasurer 
and  counciimau  of  a  city  are  not  disqualified  to 
serve  in  the  Hustings  court  thereof,  in  a  criminal 
case. 

5.  Code  Va.  1887,  S  9991,  providing  that,  «ln 
a  prosecution  for  a  misdemeeuor,  the  name  of  the 
prosecutor,  1£  thea^  be  one,  •  *  *  shall  be 
written  at  tiie  foot  of  the  preseDtaneut,  indict- 
ment, or  information, "  does  not  apply  to  an  in- 
dictment for  a  felony  found  by  the  grand  Jury. 

6.  It  is  In  the  discre^on  of  the  court  to  Ibnit 
the  argument  to  two  hoars  upon  each  side. 

Error  to  Hustings  court  ol  Bristcd; 
Bbra,  Judge. 

One  Thompson  was  convicted  of  rob> 
bery.  Code  Va.  1887,  §  8091,  provides  that. 
"In  a  prosecution  for  a  misdemeanor,  the 
name  of  the  prosecutor,  if  there  be  one, 

*  *  *  shall  be  written  at  tbe  foot  of  the 
presentment.  Indictment,  or  Information.  * 

P&ul,  Pvten,  Wood  Sutherlanti,  for 
plaintiff  in  error.  TtB  Attorney  Geuerai, 
for  the  Commonwealth. 

Fadntlehot.  J.  Tbe  plaintiff  In  error 
was  Indicted,  tried,  convicted,  and  sen- 
ten^  in  the  hustings  conrt  of  the  city  of 
Bristol  for  tbe  crime  ol  felonious  assault 
and  robbery;  and  the  judgment  of  the 
said  conrt  was  In  accordance  wltli  tbe 
verdict  of  tbe  Jury,  which  fixed  tbe  term  of 
bis  confinement  In  the  penitentiary  for 
eight  years.  Tbe  record  of  the  procetid- 
iugs  upon  tbe  trial  presents  several  bills 
of  exception  taken  by  the  accused,  Thomp- 
son. The  first  bill  of  exceptions  objecte 
to  tbe  refusal  of  the  court  to  exclude  from 
the  KWjire  and  from  the  Inry  J.  Xj.  C. 
Smltb  and  George  W  Wolfe,  who  were 
duly  summoned  as  venire-men,  upon  the 
ground  that  the  said  Smith  was  treasurer 
oftlie  city  of  Bristol,  and  the  said  Wolfe 
was  a  member  of  the  council  of  the  city  of 
Bristol.  There  Is  nothing  In  this  objee 
tlon.  and  the  trial  conrt  did  not  err  In 
overruling  tbe  motion  to  exclude  them. 
They  were  qualified  Jurors,  and  tbe  record 
shows  that  they  wwe  sheeted  according 
to  law. 

Tbe  second  bill  of  exceptions  objects  to 
the  ruling  of  the  trial  conrt  as  to  tbe  rele- 
vancy of  tbe  evidence  of  U.  8.  Price. 
Thompson,  the  accused,  was  charged 
with  the  assault  and  robbery  of  one  Mary 
Abrahams,  on  the  night  of  her  arriral  at 
the  depot  of  the  Norfolk  Jfc  Western  Ball- 
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road  pamenger  tralo,  In  the  city  of  Bris- 
tol, at  10:80  o'clock  that  nlgbt,  at  a  place 
aboDt  one*halt  a  mile  from  the  depot,  as 
abe  was  on  her  way,  carrying  her  Tulise, 
to  her  brother's  house,  upon  a  dark  and 
rainy  night;  and  the  commonwealth's  at- 
torney objected  to  the  introduction  of  the 
fact  that  the  policeman  Price  had  seen  a 
colored  man  In  the  yard  of  the  Norfolk  & 
Westera  Kallroad  at  8  o'clock  In  the 
momlnE  auceeedlns  the  night  of  the  al- 
legecl  robbery ;  which  objection  the  conrt 
BDtitalned,  and  pxclnded  the  statement. 
It  could  have,  so  far  as  the  exception  dis- 
closes, no  bearing  or  relevancy  upon  the 
lesne  to  be  tried  by  the  jury,  and  it  was 
properly  excluded. 

The  bill  of  exceptluna  No.  8  states  the 
objection  of  the  accused  to  the  giving  of 
the  following  Instruction  by  the  court  at 
the  request  of  the  atturney  for  the  cum- 
monweiUth:  "The  burden  rests  upon  the 
commonwealth  to  make  out  Its  case 
against  the  accused  to  the  ezclusiun  of  a 
reasonable  doubt,  but,  where  the  accused 
relies  upon  or  attempts  to  prove  an  aUbi 
In  hla  defence,  the  burden  of  proving  the 
alibt  rests  upon  him ;  but  upon  otberques- 
tions  in  the  case  the  burden  still  rests  op- 
on  the  commonwealth."  The  court  gave 
the  foregoing  Instruction  after,  and  In  se- 
quence to,  the  instruction  which  It  had 
given  at  the  request  of  the  aci;used,  as 
follows:  "The  court  Instructs  the  Jury 
that  the  commonwealth  must  prove  eve- 
ryUilns  easraittal  to  the  eBtabllsbment  at 
the  charge  In  the  Indictment,  to  the  ex- 
claoinn  of  a  reasonable  doubt;  and,  it  It 
falls  to  do  so,  then  they  must  And  for  the 
defendant."  There  was  no  error  in  giving 
the  instruction  objected  to. 

The  fourth  hill  of  exceptions  states  that 
"when  the  evidence  was  all  In,  the  court 
stated  to  the  counsel  that  the  court 
deemed  two  hours  upon  each  side  would 
be  reasonable  and  anflSclent  fur  the  argu- 
ment of  the  case,  and  so  llmlterl  the  ar- 
gument to  two  hours  upon  each  side;  to 
wbich  action  of  the  court  the  defendant 
excepted."  This  court.  In  the  case  of 
Jones  V.  Com.,  reported  iu  1:3  S.  E.  Rep. 
226.  decided  that  it  Is  In  tbe  discretionary 
competency  of  the  trial  court  to  restrict 
the  argument  of  counsel  to  reusonable 
limits:  and  though  It  was  held  In  that 
case  that  the  peremptory  restriction  of 
counsel  to  only  20  mlnufes,  where  there 
were  numerous  and  conflicting  wituesses 
and  circumstances,  was  an  arbitrary 
abase  of  the  power,  we  are  at  a  loss  to 
eonccAve  faow  two  whole  houra  could  be 
reasonably  consumed  In  the  argument  of 
this  case.  There  was  no  abuae  of  the 
eonrt's  discretion  In  this  case. 

Tbe  fifth  bill  of  exceptions  says  that, 
upon  the  calling  of  the  case  for  trial  on 
the  6th  day  of  October,  1890,the  defendant 
moved  tbe  court  to  continue  the  case  be- 
caoseof  theabsenceof  three  of  his  witness- 
es, via.,  Karia  Martin,  Llule  Nowlln.  and 
Mary  Isabel,  but  the  said  three  witnesses 
did  appear  and  testified  In  the  case  in  be- 
half of  the  defendant.  No  motion  was 
mnue  for  the  continaance  of  the  cause  be- 
canseof  the  absence  of  any  other  witnesses, 
or  apon  any  other  ground.  When  the 
commonwealth  had  abont  closed  the  tea- 
v.l3s.E,nall— 20 


tiroony  upon  its  part,  the  attorney  for  the 
commonwealth  movcJ  theconrt  lor  a  role 
against  one  T.  P.  Owen  to  appear  and 
testify  In  behalf  of  the  commonwealth, 
which  motion  the  court  overruled,  be- 
cause no  subpcena  had  been  issued  by  the 
commonwealth  for  said  witness,  but  stat- 
ed that  the  defense  would  be  entitled  to  a 
rale,  if  they  desired  It,  as  said  witness  bad 
previously  been  summoned  for  thedetense; 
and  thereapon  the  defendant  moved  the 
conrt  for  a  rule  against  the  said  witness, 
which  was  granted,  and  tbe  ofilcer  re- 
turned tbe  said  rule,"Executed,  "Out  stat- 
ed. In  open  court,  that  be  found  the  said 
witness  sick  in  bed.  Whereuoon  the  de- 
fendant moved  the  court- to  adjourn  said 
case  until  the  following  day,  so  that,  If 
said  witness  was  able,  his  attendance 
might  be  secured,  as  be  was  a  material 
witness  for  the  defense;  which  motion 
was  objected  to  by  the  attorney  tor  the 
commonwealth,  and  said  objection  sus- 
tained by  tbe  court,  for  the  reason,  as 
stated  at  the  time  by  the  court,  that  the 
defendant,  wlien  the  case  was  called  for 
trial  in  the  morning,  had  made  no  motion 
for  a  continaance  of  tbe  case  becaose  of 
the  abHence  of  said  witness  Owen;  to 
which  statemeut  of  the  court  there  was 
uo  objection  by  the  defendant  or  his  coun- 
sel, and  the  court  directed  the  trial  to 
proceed,  etc.  We  think  that  the  trial 
having  progressed  thus  far,  and  the  de- 
fendant not  stating  anything  by  which 
tbe  court  could  be  Informed  that  the  wit- 
ness Owen  could  or  was  expected  to  give 
any  evidence  which  would  be  nat  merely 
cumulative  upon  the  testimony  already 
given  for  the  accused  by  his  three  wit- 
nesBes,  Maria.  Martin,  Lizzie  Nowlln,  and 
Mary  Isabell.Rnd  the  silence  of  the  defend- 
ant and  his  counsel  when  the  court  made 
the  statement  of  its  reason  for  proceeding 
with  the  trial,  justified  the  proceeding, 
and  was  proper. 

The  indictment  was  demurred  to  on  the 
ground  that  it  is  vague,  uncertain,  and  In- 
definite, and  that  no  witness'  name  was 
appended  to  It.  The  indictment  Is  clear, 
pointed,  and  pithy,  and  distinctly  charges 
a  felunious  assault  and  robbery,— a  felony. 
It  Is  the  act  of  a  grand  Jury,  and  not 
that  uf  a  personal  prosecutor;  and  sec- 
tion 8901,  Code  1887,  applies  only  to  misde- 
meanors. See  the  case  of  Com.  v.  Dever, 
10  Leigh,  685.  Tbe  court  did  noterrln  over- 
ruling the  motion  for  a  new  trial,  on  the 
ground  that  the  vei  dict  Is  contrary  to  the 
evidence,  or  of  surprise  to  the  defendant. 
The  evidence  Is  full,  clear,  explicit,  and 
positive  to  prove  tbe  guilt  of  the  accused, 
and  the  Judgment  of  the  court  is  to  affirm 
the  Judgment  of  tbe  trial  coort.  Affirmed. 


Hunter  v.  Humb. 

(Supreme  Court  of  Appeals  of  Virainia.  June 

18,  mi.) 

Dbbds— Description— BooKDARiEB. 
1.  The  W.  ttu^pike  ran  in  a  northerly  and 
southerly  directioQ  through  plaintiff's  plaDtatlon. 
West  of  this  turnpike,  also  running  north  and 
south,  was  the  A.  canal.  A  road,  known  as  the 
"Old  Military  Road,"  running  nearly  easterly 
and  westerly,  intersected  the  canal.  A  trust- 
deed  exeoatad  by  plolntiif  ,on  part  ot  bis  plants- 
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tlon  described  the  mortgaged  land  as  being  west 
of  the  W.  torntdlEe,  Btta  then  speolflcally  btrand' 
ed  It,  bat  hj  mistake  the  A.  canal  was  given  as  the 
soQthern  boandary  Instead  of  the  eastern,  and 
the  old  military  road  as  the  eastern,  Instead  of 
the  southern.  Held  that,  as  the  parties  conld 
not  reasonably  have  Intended  to  locate  tlie  canal 
on  the  soath  when  It  was  actually  on  the  east, 
the  trne  eastern  boundary  of  the  mortgaged  land 
should  be  regarded  as  the  can^  and  Uiat  the 
land  lying  between  it  and  the  W.  turnpike  did 
not  pass  oy  the  deed  of  trust. 

2.  The  fact  that  the  quantity  of  land  stated  in 
the  deed  falls  short  In  actual  measurement  by 
taking  the  A.  canal  as  the  eastern  boundary,  in- 
stead of  the  W.  turnpike,  Is  Immaterial,  since 
words  indicating  quantity  must  yield  to  descrip- 
tions by  boundary. 

J.  K.  M.  Norton,toT  appellant.  James 
B,  CatOB  and  E.  8.  Brent,  tor  appellee. 

LAcr,  J.  This  la  a  writ  of  error  to  a 
Judgnient  of  the  circuit  court  of  Alexan- 
dria county,  rendered  at  the  May  term, 
1890.  The  action  1b  ejectment,  brought  by 
the  plaintiff  In  error.  Hunter,  to  recoTer  a 
pareel  of  land  lyluK  between  the  parallel 
lines  of  the  Alexandria  canal  on  the  west, 
and  the  Alexandria  and  Washington  turn- 
pike on  the  east.  By  truHt  deed  of  Octo- 
ber 4, 1871,  the  plaintiff  In  error,  Hnnter, 
conveyed  a  part  of  hia  Abingdon  planta- 
tion to  a  trustee,  one  Wattles,  to  secure  a 
debt  doe  to  W.  D.  Mitchell.  Wattles  sold 
under  this  deed  on  the  Ist  day  of  June, 
ISH'i,  and  conveyed  by  the  deed  executed 
by  him  the  land  in  the  identical  terms 
used  to  describe  It  In  the  deed  from  Hun- 
ter to  him  of  October  4, 1871,  and  by  suc- 
cesslre  alienations  this  land  has  passed  to 
the  defehdant  In  erroFi  Unme.  The  said 
descriptive  terms  used  in  the  flmt  deed 
mentioned  above,  and  In  the  second  deed, 
June  1.1H72,  having  been  departed  from  so 
as  to  conform  the  descriptions  In  the  lat- 
ter deeds  to  the  contention  of  the  defend- 
ant in  error.  Hume,  the  question  Is  wheth- 
er the  land  between  the  western  boundary 
of  the  Alexandria  canal  and  the  Alexan- 
dria and  Washington  turnpike  passed  by 
the  deed  ol  Hunter  to  Wattles  of  October, 
iKTl,  and  so,  through  successive  aliena- 
tions, to  the  defendant  In  error.  The  fol- 
lowing plat  exhibited  with  the  record 
Bbowa  the  true  situation  of  tiie  land; 


St 


XJm  of  AblnffdOB, 

Tbe  description  of  this  land,  contained 
In  tbe  deed  ol  October  4, 1871,  la  as  folio  wb  ; 


"A  certain  tract  of  land  ^toate, lying,  and 
being  In  Alexandria  county,  Tii^nla,  con- 
taining 280  acres,  more  or  lees,  on  the 
west  Bide  of  the  Washington  and  Alexan- 
dria turnpike,  and  bounded  as  follows:  (1> 
On  the  north  and  west  by  the  laoda  of  Ad- 
dison ;  (2)  ou  the  south  by  the  Alexandria 
canal;  (3)  and  on  the  east  by  tbe  old  mili- 
tary road. "  By  consnlting  the  plat  above 
it  will  be  perceived  that  by  the  contention 
of  both  parties  to  this  controversy  the 
land  In  question— the  part  of  Abingdon 
conveyed  to  Wattles— Is  situated  west  of 
tbe  Alexandria  and  Washington  turnpike, 
and  Is  the  western  part  of  tbe  Abingdon 
plantation ;  and  it  also  appears  that  the 
land  is  Included  within  the  designated 
boundaries  set  forth  In  the  deed,  as  is  con- 
tended for  by  the  appellant.  Hunter.  But 
the  Alexandria  canal  is  on  the  east,  and 
not  on  the  south,  and  the  old  military 
road  is  on  tbe  south,  and  not  on  the  east, 
as  stated  In  the  deed,  except  that  tbe  old 
military  road  running  south  of  the  Abing- 
don plantation  cuts  off  a  part  of  tbe  land 
conveyed  to  Wattles;  but  there  la  no  de- 
nial that  this  triangular  piece  cat  off  by 
the  line  of  the  old  military  road  passed 
under  the  deed  of  October  4, 1871.  In  Oc- 
tober, 1871,  the  Alexandria  canal  was  tall 
of  water,  and  in  use,  but  Is  now  aban- 
doned. Hunter  had  the  land  between  tbe 
canal  and  the  turnpike  held  by  a  different 
tenant  In  October.  1871,  and  has  held  it 
and  paid  taxes  up  to  this  time  upon  It, 
and  claims  that  tils  purpose  was  to  con- 
vey the  land  Included  between  the  partic- 
ular boundaries  set  forth  in  the  deed, 
which  at  that  time  was  cut  off  from  the 
realdne  of  bis  plantation  by  the  waters  of 
thenanal;  and  that  be  conveyed  the  land 
bounded  by  (bis  Alexandria  canal,  the 
old  military  road,  and  the  Addison  lands, 
it  being  that  part  of  the  Abingdon  tract 
lying  west  of  the  Alexandria  canal.  A  ]□ 
ry  being  waived,  and  tbe  whole  matter  of 
lawand  fact  being  submitted  to  tbe  court, 
the  court  decided  that  the  atrip  of  land 
between  the  Alexandria  canal  and  the  Al- 
exandria and  Waahington  turnpike  passed 
by  the  deed  o(  October  4,1871,  to  tbe  gran- 
tee. Wattles,  and  has  passed  by  sncceHslve 
alienations  to  the  defendant  In  error, 
Hume,  tbe  defendant  below,  and  gave 
Judgment  accordingly;  whereupon  the 
plaintiff,  Hunter,  applied  for  and  obtained 
a  writ  of  error  to  this  court. 

Tbe  general  deHCriptlon  in  the  deed  In 
question  Is  that  the  land  conveyed  is  stto- 
ated  In  Alexandria  county,  and  contains 
280  acres,  more  or  less,  on  the  west  side  of 
Che  Washington  and  Alexandria  turnpike. 
The  turnpike  la  not  stated  there  nor  else- 
where in  the  deed  to  be  a  boundary;  bat 
thia  inference  Is  excluded  by  setting  forth 
as  one  of  the  boundaries  the  Alexandria 
canal,  which  runs  between  the  body  of 
the  land  granted  and  tbe  tnrnirike 
througboat  Its  whole  extent.  The  only 
difficulty  In  the  question  of  boundary 
grows  out  of  the  misplacing  of  the  points 
of  the  compass,  stating  south  for  east 
and  east  for  south.  This  error  in  descrip- 
tion Is  not  unusual,  and  has  often  oc- 
curred, and  has  often  been  the  sabject  of 
litigation,  and  bas  been  aa  often  reformed 
and  corrected  by  the  courts.  And  when 
this  error  is  eorrected  according  to  the 
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plain  Intention  of  the  parties,  the  Alexan- 
dria canal  being  pat  wbere  It  really  Is.  on 
tbe  east,  and  not  on  the  soatb,  where  It 
really  la  not.  and  the  old  military  road 
being  stated  on  tbe  south,  where  It  really 
la,  and  not  on  tbe  east,  where  It  Is  not,  ev- 
wythlDg  Is  plain.  The  parties  cunld  not 
reaaonably  be  held  to  have  Intended  to 
locate  the  canal  on  tbe  south,  because  It 
was  actually  on  tbe  east;  and  the  same 
may  be  said  of  tbe  old  military  road.  In 
other  words,  s  a  bstlt  □  te  "  east "  an  d 
"Bonth,**  one  for  tbe  other,  so  that  the 
true  deacriptlon  may  appear,  and  we  have 
a  tract  of  land  bounded  by  the  lands  of 
Addiaon  on  the  north  and  west,  and  on 
the  east  by  tbe  Alexandria  canal,  and 
on  the  south  by  the  old  military  road, 
part  of  Abln^oD,  and  west  ot  the  turn- 
pike, but  not  bounded  by  the  turnpike. 
There  is  nothing  in  the  deed  to  Indicate 
tbe  tnmirike  aa  one  of  the  boundaries,  but 
In  fact  other  and  different  boundaries  are 
given,  one  of  which  excludes  the  tomplke 
as  a  bonndary.  It  Is  well  settled  that 
when  a  general  description  ot  tbe  land  In- 
tended to  be  conveyed  Is  given  In  a  deed, 
and  also  tbe  particular  boandarles,  the 
latter  are  to  govern ;  and  we  do  not  un- 
derstand that  this  is  denied  by  either  side 
to  this  dispute.  Numwous  authorities 
are  dtpd  thereto  by  tbe  learned  counsel  of 
tbe  appellee.  Tyl.  Bound,  p.  ISO;  Thom- 
dlke  T.  Richards,  18  Me.  4S0;  Woodman 
T.  Lane,  7  N.  H.  241 ;  Makepeace  v.  Ban- 
croft. 12  Mass.  460;  lGreenl.Ev.§»Ul.  Tbe 
last-named  author,  speaking  upon  this 
■object,  said :  **Tbere  is  another  elass  of 
casea,  so  nearly  allied  to  these  (ambi^u/tos 
patetiB)  as  to  require  mention  In  this 
place,  namely,  those  In  which,  upon  ap- 
plying the  instrument  to  ItR  auhject-mat- 
ter,  It  appears  that  in  relation  to  the  sub- 
ject, whether  person  or  thing,  the  descrip- 
tion In  it  Is  true  in  part,  but  not  true  In 
every  particular.  Tbe  rule  In  such  cases  is 
derived  from  the  maxim :  Falan  demoB' 
wtrtMo  oounocet.  earn  de  eorpore  constat. 
Here  so  much  of  the  description  as  Is  false 
isr^ected;  and  the  Instrument  will  take 
effect  if  a  sofflclent  description  remains  to 
ascertain  its  application.  It  iHeRsentlal 
that  enough  remalDS  to  show  plainly  tbe 
intent.  *  Tbemle,'  said  Mr.Justice  Parker, 
Ms  dearly  settled,  that  when  there  is  a 
Bofllclent  description  set  forth  of  premises 
bj  giving  the  particular  name  of  a  close, 
or  otherwise,  we  may  rejects  false  demun- 
Btratlon;  but  that.  If  the  premises  be  de- 
scribed in  general  terms,  and  a  particular 
description  be  added,  tbe  latter  controls 
the  former.'  It  Is  not,  however,  because 
one  part  of  the  description  Is  placed  first 
and  the  other  Inst  In  tbe  sentence;  but  be- 
eaase,  taking  the  whole  together,  that  In- 
tention is  manifest.  For,  indeed,  it  Is 
vain  to  Imagine  one  part  before  another; 
for.  though  words  can  neither  be  spoken 
nor  writiten  at  once,  yet  the  mind  of  the 
author  comprehends  them  at  once,  which 
gives  rlUun  9t  modum  to  tbe  sentence." 
And  If  the  langaage  of  the  inatniment  Is 
aaaceptible  of  more  than  one  construction 
the  Intent  of  the  parties  to  be  collected 
from  the  whole  inetrument  must  govern; 
and,  in  order  to  ascertain  that  Intent,  the 
coart  miQr  take  Into  consideration  the 
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extrinsic  circumstances  authorising  the 
transaction,  the  situation  of  the  parties, 
and  the  subject-matter  of  the  instrument. 
This  Is  the  established  rule  ot  tbe  common 
law.  Tyl.  Bound,  p.  181.  The  quantity 
of  land  stated  In  the  deed  appears  to  have 
fallen  short  In  actual  measurement,  bat 
that  cannot  alter  tbe  question  of  bounda- 
ry as  set  forth  In  the  deed.  Words  Indi- 
cating quantity  In  tbe  descriptive  part  of 
the  deed,  when  conflicting  with  words  of 
a  more  accurate  description,  yield.  Quan- 
tity Is  regarded  as  the  least  certain  mode 
of  describing  land,  and  hence  most  yield 
to  description  by  boundaries  and  dis- 
tances. Id.  181.  Extrinsic  evidence.  It  is 
said,  is  always  admissible  to  explain  the 
calls  of  a  deed  for  the  purpose  ot  their  ap- 
plication to  the  subject-matter,  and  thus 
to  give  effect  to  the  deed.  And  when  the 
true  location  of  the  land  In  dispute  has 
been  ascertained,  parol  evidence  Is  admls* 
Bible  to  show  tbe  proper  location  of  all 
the  descriptive  locations  and  calls  of  the 
deed,  to  the  end  of  determining  whether 
or  not  the  land  in  dispute  passed  by  it, 
and  thus  give  effect  to  the  true  Intent  of 
the  pitrtles.  Reamer  v.  Nesmlth,  34  Cal. 
674;  Broom,  Leg.  Max.  269.  These  prin- 
ciples are  well  settied  by  the  decision  of 
this  conrt.  In  the  case  of  Herbert  v. 
Wise,  8  Call,  209,  it  was  shown  that  such 
mistakes  as  leaving  out  lines,  putting 
north  for  south,  and  east  for  west,  were 
to  be  corrected  by  parol  evidence  ol  the 
true  Intent  of  the  parties  See.  also, 
Shaw  V.Clements,  1  Call,  878;  Preston's 
Heirs  V.  Bowmar,  6  Wheat.  682;  Newsom 
V.  Pry  or,  7  Wheat.  10;  Elliott  v.  Hurton, 
Grat.  766;  Baker  v.  Seekright,  1  Heu.  A 
M.  177:  Dogan  v.  Seekright,  4  Hen.  &  M. 
125;  Pasley  v.  English,  5  Orat.  141.  Mr. 
Minor  says  the  two  rules  of  most  general 
application  In  construing  writings  are: 
(1)  That  they  shall,  If  possible,  be  so  in- 
terpreted ut  rps  mnjis  raltat  quam  pereat, 
so  that  they  shall  have  some  effect,  rath- 
er  than  none;  and  (3)  ttaatsnch  meaning 
shall  be  glren  to  them  as  may  carry  out 
and  make  effectual  the  intention  of  the 
parties.  2  Minor,  Inst.  048;  Herrick  v. 
Hopkins,  28  Me.  217;  Peaslee  t.  Oee,  19  N. 
H.  278;  Inge  v.  Garrett.  88  Ind.  96;  Yoder 
V.  Swope.  3  Bibb,  204;  Oano  v.  Aldridge. 
27  Ind.  294 :  Doe  v.  Porter,  8  Ark.  18 :  Jones 
V.  Smith,  78  N.  Y.  206;  Tatam  v.  Sawyer, 
2  Hawks,  226;  Bell  v.  Hickman,  6  Humph. 
898:  Koenlgheim  v.  Miles.  67  Tex,  US,  2  S. 
W.  Rep.  81 ;  Schoenewald  v.  RosenstMn,  5 
N.  Y.  Supp.  766.  Tbe  plaintiff  In  error. 
Hunter,  conveyed  the  land  west  of  the 
canal,  and  the  grantee  took  nothing  more 
by  the  deed  of  October  4, 1871,  and  the  plain- 
tiff was  entitled  to  a  Jndgment  In  his  favor 
for  tbe  premises  described  In  the  declara- 
tion, and  the  circuit  court  of  Alexandria 
eountyerred  in  rendering  Judgment  In  favor 
ot  the  defendant,  and  tbe  same  will  be  re- 
versed and  annulled,  and  such  Judgment 
rendered  here  as  the  said  drcnlt  onght  to 
have  rendered. 

OBDBR. 

This  case,  which  Is  pending  in  this  court 
at  Its  place  of  session  at  Richmond  having 
been  heard,  but  not  determined,  at  said 
place  of  session,  this  day  came  here  the 
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Karttea,  by  tiieir  coanoet.  and  tta«  coart, 
avlDg  matarel/  conaidered  the  transeript 
of  the  record  of  tbe  Judgment  and  the  ar^ 
gomente  ul  coiinsel,  la  of  opintoo,  for  res- 
BODS  stated  In  writing  and  tiled  with  the 
record,  that  the  circuit  coart  of  Alexan- 
dria county  erred  in  Its  Judgment  rendered 
herein  on  theSOtb  day  of  May,  1880;  that 
the  plaintiff  Is  not  entitled  to  recover  of 
the  defendant  the  land  In  the  declaration 
described  and  sot  out;  and  that  the  satd 
Judgment  la  whoUv  erroneouB.  Itla  there- 
fore considered  by  tbe  court  that  the  said 
Judgment  be  reversed  and  annalled,  and 
that  the  plaintiff  In  error,  Alexander 
Hunter,  do  recover  of  the  defendant  in 
error,  Frank  Hume,  his  costs  by  him  ex- 
pended In  the  prosecution  of  his  writ  of 
error  aforesaid  here.  And  this  court,  pro- 
ceeding to  render  such  Judgment  as  tbe 
aald  eireott  court  ought  to  hare  rendered, 
it  is  considered  by  the  court  that  the 
piaintltl,  Alexander  Hunter,  recover  of  tbe 
defendant,  Frank  Home,  the  land  and  tbe 
premises  In  the  declaration  deiicribed  and 
set  forth,  and  that  the  plaintiff  In  errordo 
also  rocover  of  the  d^endant  In  error  his 
costs  by  him  expended  in  the  prosecution 
of  bla  action  in  the  said  circuit  coart. 
And  it  Is  further  ordered  that  this  order 
be  entered  by  the  clerk  of  this  court  on 
the  order-book  here,  and  forthwith  certi- 
fied to  the  clerk  of  this  court  at  its  place 
of  sesbion  at  Richmond,  and  entered  by 
him  on  the  order-book  there,  and  certified 
to  the  clerk  <rf  the  dnnlt  court  (4  Alex- 
andria county. 

Mabshalt/b  Adm'r  t.  Cbeathah. 
iauprem*  Court  qf  ^p^gils  of  VtrgMa.  June 

COMMISSTOirSB  TO  ASOKBTAIK  DBBTS  OV  DbOKDKITT 

— ScAuirs  JuDoiiain  as  GoxysDXBATs  Tbams- 

ACIIOK. 

L  A  commissioner  appointed  to  ascertain  tbe 

debts  of  a  decedent,  and  tneir  order  of  priority, 
has  no  authoritv  to  go  behind  a  Judgment  ren- 
dered against  the  decedent  in  tals  life-time;  and 
since  Acta  Va.  1865-^,  0.  171,  JS  1,  3,  provide  (or 
setting  up  the  fact  of  »  Coofedorate  transaction 
only  as  a  defease  to  a  suit  while  pending,  so  as 
to  reduce  the  Judgment  to  be  rendered,  the  ac- 
tion of  the  commissioner  in  soaling  the  Judgment 
as  a  Confederate  transaction  will  not  ^ect  tbe 
Judgment  creditor,  wtio  was  no  party  to  and  had 
no  notice  of  the  proceedings. 

a  Code  Va.  1873,  o.  177,  which  provides  for 
corrections  of  mistakes,  errors  incalculatioQ,  and 
misrecitals  in  Judgments,  within  five  years  after 
tneir  rendition,  does  not  apply  to  the  scaling  of 
a  judgment  as  a  Confederate  transaction,  since 
this  fact<niight  have  been  interposed  as  a  defense 
to  the  suit;  and  hence  the  action  of  the  oommis- 
sioner  In  scaling  saoh  a  Judgment  seven  years 
after  its  rendition  cannot  he  Justified  under  this 
chapter. 

BicHASbsoH  and  Hnrroir,  JJ.,  dissenting. 

Wm.  H.  Jfano,  tor  appellant,  fi.  Tum- 
bnlt  and  J.  B.  Bell,  for  appelleea. 

Fauntlvbot,  J.  Tbe  petition  of  J.  J. 
Parrlsh,  administrator  upon  tbe  estate  of 
\T.  J.  Marshall,  deceaRed,  complains  of  a 
decree  of  the  circuit  court  of  Lunenburg 
county,  pronounced  on  the  24th  day  of 
May,  1889,  In  the  chancery  cause  In  tbe 
said  court  pending,  under  the  short  style 
of  "Cheatham,  tor,  etc.,  ugalnat  Lore's 


Administrator,  etc."  It  la  shown  by  tbe 
record  that  on  the  11th  day  ot  November, 
1863.  A.  H.  Love  and  H.  H.  lAVe  executed 
and  delivered  to  John  J.  Parrlsh,  adminia* 
trator  ut  W.  J.  Marshall,  deceased,  their 
bond  under  seal,  in  words  and  figures  fol- 
lowing, vis. :  "Lnnenburg.Nov.  lltb,  1863. 
feiO.OO.  Blx  months  after  date  we  prom- 
ise to  pay  to  John  J.  Parrlsh,  adminis- 
trator of  Wm.  J.  MarabaU,  deceased,  tbe 
Bum  ot  ^ht  hundred  and  ten  dollars,  cur- 
rent money  ot  Virginia,  tctr  iralue  recrived. 
Qiven  under  nor  hands  and  seals  tbte  date 
above.  A.  H.  Lotb.  [Seal.]  H.  H.  LoVB. 
[Seal.]"  Suit  was  Instituted  on  this  aald 
bund,  and  at  the  April  term,  ISt?.  of  the 
circuit  court  of  Lunenburg  there  was  Judg- 
ment by  default  thereon  in  favor  of  the 
said  Parrlsh,  administrator  of  W.  J. 
Marshall,  deceased,  for  the  full  amount  of 
the  said  bund.  tIs.,$S10,  with  Interest  from 
May  11,  1804,  and  f7.42  cosU,  against  the 
said  A.  H.  Lore  and  H.  H.  Love,  which 
aald  Judgment  was  dnly  docketed  in  the 
said  clerk's  office  in  April,  1R64.  In  1H71, 
the  Kald  H.  H.  Love  baring  died,  Thomas 
Cheatham  Instituted  a  creditor's  suit  for 
hlniH^f  and  others  against  the  executors 
of  the  said  H,  H.  Love,  deceased,  and  bis 
widow  and  children,  to  ascertain  tbe 
debts  against  the  estate  of  the  said  H.  H. 
Love,  deceased,  and  tbelr  order  of  prior- 
ity, the  assets,  real  and  personal,  and  to 
settle  the  estate  aecouuts  of  his  executora 
and  to  enforce  payment  ot  his  debts. 
Pending  this  enit,  the  powers  ot  tbe  exec- 
utors of  H.  H.  Love,  deceased,  were  re* 
voked,  and  the  estate  was  committed  to 
J.  W.  Ellis,  as  sheritf  administrator  de 
bonis  Don;  and  on  the  13th  of  May,  1872, 
there  was  a  decree  for  an  account  and  a 
reference  to  a  master  commissioner  In  the 
cause.  Under  tbe  said  decree  H.  E.  Bos- 
well,  commlssloner.gave  notice  by  person- 
al service  to  the  parties  named  In  tbe  pro- 
ceedings, (plaintiffs  and  d^ndants;!  and 
he  states  In  his  report  that  he  published 
notice  In  the  Bouthslde  Sentinel,  a  news- 
paper printed  In  Burkuville,  In  Nottoway 
county.  But  there  Is  no  proof  nf  this,  nor 
is  there  order  for  notice  by  publication. 
Parrlsh,  administrator  of  W.  J.  Mar- 
shall, was  not  a  party  to  the  suit.  Tbe 
comniissloner,  Boswell.  returned  his  re- 
port November  16, 187^,  In  which  he  re- 
ported this  Judgment  from  the  record  as 
a  debt  of  the  HrBt  class,  as  for  $810,  with 
interest  and  costs  as  aforesaid;  but  he,  of 
his  ovrn  motion,  scaled  it,  at  2^  for  1,  as 
a  Confederate  transaction,  thus  reducing 
the  debt  ascertained  by  the  Judgment  from 
9810  to  $36.84,  with  interest  and  costa.  On 
the  17th  of  November,  1876,  the  court  rend- 
ered a  decree  confirming  the  said  report  of 
Commissioner  Boswell,  and  approving  the 
scaling  ot  the  said  debt  as  ascertained  by 
the  said  Judgment,  and  for  payment  of 
the  amount,  as  scaled.  Parrlsh,  admin- 
istrator of  W.fT.  Marshall,  deceased,  who 
was  not  a  party  to  tbe  sntt,  filed  his 
petition.  In  which  be  deposes  that  he 
was  utterly  Ignorant  of  the  aald  anit, 
and  of  all  the  pruoeedlngs  therein,  on- 
til  1885.  and  prays  to  have  the  said  con- 
firmation of  the  said  report  ot  Com- 
missioner Boswell  and  the  sealing  of  the 
■aid  Judgment  set  artde;  and  hf  leave 
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be  amended  bis  petitlun.  Mklng  to  be  al- 
lowed to  prove  bis  Judgment.  J.  W.  Ellia, 
■berill  administrator  de  boala  noa  of  H. 
B.  Liove,  deoeaaed.  answered  botb  tbe  orljc^ 
tnal  and  amended  pptltloas.  The  eonrt, 
by  Its  decree,  refused  tbe  prayers  of  Far- 
Tlsb  In  both  petitions,  and  refased  to  set 
aside  the  confirmation  of  the  report  of 
Boswell,  commissioner,  and  decreed  that 
tbe  scalInK  of  Parrlsh's  Jodgment  was 
proper,  and  should  stand.  From  tfals  de- 
cree Farrfab  has  appealed. 

Tbe  only  qaeetion  for  this  conrt  to 
poss  npon.  presented  by  the  record,  is, 
waH  the  scaling  of  appellant's  Jadgnient 
by  tbe  commiasioner  a  valid  act,  which  he 
was  autboriied  to  do,  or  was  It  simply 
Told?  We  are  of  tbe  opinion  that  It  was 
aDauthorlxed,  invalid,  and  void.  A  Jadg- 
ment  In  an  action  ol  debt  by  a  competent 
coart  Is  a  ludldal  ascertainment  of  the 
debt  demanded,  or  of  so  much  thereof  as 
IsHetoutln  the  Judgment.  It  Is  a  final 
adJudlcatiuD,  which  no  coart  or  officer  can 
go  Dehind  or  set  aside  or  change,  except 
by  procedure  prescribed  by  rulra  of  law  or 
equity;  and  by  these  only  who  are  by 
said  nUcs  and  methods  Invested  with  Jn- 
rtodlctlonau  to  do.  A  eommlsslonm  tak- 
ing aceoonts  should  take  evidence  and  In- 
qalrs  as  to  unascertained  open  accounts 
and  other  debts;  bat  he  has  no  anthoxlty 
or  power  tu  make  any  change  in  a  Judg- 
ment, nor  to  make  any  alteration  or 
abatement  In  It,  for  reasons  or  causes  aris- 
ing at  or  prior  to  Its  rendition.  His  dnty 
Is  to  take  the  Judgment  as  recorded,  and 
to  report  it.  If  there  be  leval  evidence  oC 
payments  on  It  since  Its  rendition  he  can- 
not, even  then,  reduce  the  said  recorded 
Judgment  by  tbe  said  subsequent  pay- 
ments without  notice  to  the  owner  of  the 
said  Judgment.  There  is  but  one  statu- 
tory provision  by  which  any  debt  can  be 
scaled  as  a  Confederate  transaction,  and 
that  Is  found  lo  the  arst  and  second  sec- 
tions of  chapter  71.  p.  186,  Acts  lH65-«6,  en- 
acted  March  3, 1866.  which  act  provides 
only  for  setting  np  the  fact  of  Confeder- 
ate transaction  by  defense  to  a  suit  while 
pending,  and  before  Judgment,  so  as  to  re- 
duce the  Judgment  to  be  rendered.  If  no 
soch  defense  be  made,  and  Judgment  be 
rendered  for  fUll  amount  ol  the  face  of  the 
obligation,  tbe  defense  of  "Confederate 
transaction"  cannot  be  made  afterwards. 
It  is  true  that  the  third  section  of  the  said 
act  of  March  8. 1866,  attempts  tn  give  a 
remedy,  by  the  court,  on  motion,  after  10 , 
days*  notice,  ifthls  were  law, itwould  not 
give  tbe  power  to  a  commissioner,  nor  val- 
idate tbe  act  ol  Commissioner  Boswell.  The 
rraisdf  1m  extraordinary  and  statutory, 
and  tbe  statute  most  be  strictly  followed. 
Batev«i  this  remedylsnotlaw.  Thethird 
section  of  the  act  of  March  S,  1866,  was 
nmended  and  re-enacted  by  the  act  of 
March  S5,  1878.  Chapter  819.  p.  197,  acts 
IST^li.  The  a  mend  men  t  m  akes  n  o 
change  tn  the  language  of  tbe  amended 
section,  but  adopts  it  word  for  word, 
with  an  Addition  which  in  no  degree 
changes  Its  character.  But  this  court.  In 
the  ease  of  BatcllOS  v.  Anderson,  81  Grat. 
105.  In  an  elaborate  opinion  delivered  by, 
Judfse  Cbribtun,  decided  that  this  amend- 
ed  statnte  Is  nncoMtttattiHiil,  opon 
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grounds  Including  the  original  section, 
and  holding  it  as  objectionable,  uncon- 
stitutional, and  void  as  that  of  March  25, 
1878.  And  the  case  of  Marpole  v.  Catfaer, 
78  Va.  :i89.  approves  this  decision  In  the 
opinion  delivered  by  thejudge.  Theeecases 
settle  the  law  of  this  case,  which  comes 
wholly  within  their  terms  and  ruling. 
The  appellant's  Judgment,  duly  obtained 
and  recorded  in  1867,  could  not  be  scaled 
by  the  uuanthorlzed,  ex  mero  motu,  act 
ol  the  commissioner  In  1872,  and  that,  too. 
without  notice  to  the  owner  of  tbe  Judg- 
ment,  and  in  a  report  in  a  cause  to  which 
he  was  not  a  party.  Ue  could  nut  go  be- 
hind the  Judgment  In  favor  of  Parrlsb.nor 
abate  it,  nor  Inquire  Into  the  kind  or 
character  of  the  transaction.  The  Code 
of  1873,  c,  177t  provides  for  corrections  ol 
mistakes,  errors  in  calcalatlons>  and  mls- 
recltals,  and  that  only  within  five  years 
after  the  date  of  tbe  Judgment;  and  It 
cannot  apply  to  tbe  scaling  of  a  Judgment 
upon  a  ground  which  would  have  been  an 
admissible  defense  under  tbe  special  law 
for  Confederate  transactions  if  set  up  before 
the  Judgment,  but  which  was  not  so  set 
up  or  pleaded.  It  Is  plain  from  the  record 
that  Farrlsh  had  no  notice  or  knowle^^ 
ol  the  suit  ol  Qieatham,  nor  ol  the  pro- 
ceedings in  It.  He  aoconnta  lor  his  delay. 
It  Is  not  objected  to  by  any  one,  or  in  any 
form,  that  the  Judgment  Is  reported  as  a 
debt  of  the  first  class.  It  was  so  reported 
in  187^1.  and  this  would  preclude  the  Issue 
of  any  execution  after  that,  and  repels  any 
operation  of  tbe  statute  of  limitations. 
SeeOmobnndro  v.Crump,]8  Qrat.70ft,and 
Bansbrongh  v.nta.75Va.W2.  Tbeclrcult 
court  erred  in  confirming  the  act  of  Com- 
missioner Boswell  scaling  the  Judgment, 
which'  was  not  a  idalm  to  be  proved,  but 
the  record  of  which  proved  Itself.  The 
question  of  scaling  could  have  bera  raised 
only  on  the  trial  ol  the  action  of  debt  on 
the  bond.  It  cannot  be  raised  after  the 
adjudication.  The  appellant  in  entitled  tu 
have  his  Judgment  enforced  as  first  Hen 
for  f8IU.  with  Interesttrom  May  11, 1864,  and 
the  ousts,  and  to  recover  his  costs  in  tbe 
circuit  court  and  In  this  court.  The  decree 
appealed  from  is  wholly  erroneous,  and 
must  be  reversed  and  annulled. 

Richardson  and  Hintoh,  JJ.»  dissent. 


Cunningham  v.  Commonwealth. 

iStipreme  Court  of  Appeals  cf  Ftrotnto.  June 
18,  tseL) 

ASSADIJI  WITH  IMTBRT  TO  fUPS— XXDICTMBHV— 

BviDBSoa, 

L  Under  Code  STa.  |  8888,  which  provldas 
tbst  every  veraim  who  attempts  to  oommit  an 
oflanse,  "aucT  In  auch  attempt  doesany  act  towards 
its  oommlssiOQ, "  shall  be  pnolsbeiL  etc,  an  in- 
diotmeQt  for  an  attempt  to  commit  a  rape  must 
aver  the  act  or  acts  done  hy  defendant  towards 
tbe  oommisBlon  of  the  crime. 

%  An  indtctment  for  an  aasaatt  with  Intent 
to  rape,  whioh  alleges  that  defendant  violentlT 
aad  felon iooBlr  made  an  assault  on  a  female,  and 
feloniously  did  attempt  to  ravish  her  and  carnal- 
ly know  her,  against  ber  will  and  by  force,  sulfl- 
mently  charges  an  act  done  .towards  the  commis- 
sion of  the  offense. 

8.  Thb  commonwealth's  evidence  showed  thst 
ths  gvosaoaUz  and  dslendsnt  wsn  empl<qwd  ss 
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cooks  at  the  same  hotel.  Defendant  made  an  In- 
decent pTopoeal  to  her,  which  she  r^eoted.  A 
few  nights  thereaftw  she  was  awakened  by  a 
man  Inner  room,  who  pot  his  hand  on  her  person, 
and  who  said  he  was  going  to  do  what  he  came 
to  do.  Thep!roseeatrlxreo(^nlsed  defendant,  and 
b^an  to  scream,  when  defendant  choked  her. 
Her  screams  aroused  another  servuit  in  the  same 
room,  who  Ut  a  lamp,  when  defendant  escaped. 
Held,  that  the  evidence  was  soUloient  to  support 
a  verdict  of  fpiilt7t  though  defendant  and  seraral 
of  his  witnesses  testified  to  an  alibi. 

4.  The  fact  that  the  court  limited  the  argu- 
nteut  of  counsel  to  an  hour  and  a  half  on  a  side  Is 
no  ground  for  reversaL  where  defendant  mude  no 
objection  until  after  tne  commonwealth's  attor- 
ney had  concluded  his  opening  argument,  and  the 
witnesses  were  few,  ana  tba  xaotB  rety  limited  In 
their  range. 

Mr.  Bl&ncbard,  for  appellant.  Tbo  At- 
torn^ Oeaeral,  for  the  CommoDweaith. 

IjAOT,  J.  This  l0  a  writ  of  error  to  a 

JndgTTXient  of  the  corporatioii  court  of  the 
city  of  BriBtul.  rendered  on  the  2d  day  of 
September.  1890.  The  case  Is  a  proseco- 
ttoD  for  an  attempt  to  commit  a  rape. 
The  charge  Is  that  defendant,  with  force 
and  arms,  in  and  Dpon  one  Martha  Hart- 
nock,  violently  and  felonioualy  made  an 
asHEQlt;  and  her,  the  said  Martha  Hart* 
floclE,  felonlouHly  did  attempt  to  ravish 
and  carnally  know,  axainst  her  will  and 
by  force.  To  the  Indictment  the  plain- 
tiff In  error  demurred,  and,  the  demurrer 
being  overruled,  he  pleaded  not  guilty. 
Dpon  the  trial,  witnesses  were  examined 
on  both  sideti,  and,  the  argument  of  conn- 
Bel  being  about  to  commence,  the  conrt 
limited  the  counstd  in  their  ergaiuents  to 
one  hour  and  a  half  on  a  side,  and  the 
plaintiff  In  error  excepted  because  the 
court  limited  the  time  to  be  consun^ed  by 
the  counsel  In  argument;  and.  the  argu- 
ment of  counsel  being  concluded,  the  Jury 
rendered  a  verdict  as  follows:  "We,  the 

^ry,  find  the  defendant  guilty  as  charged 
the  Indictment,  and  fix  the  term  of  his 
Imprisonment  in  the  penltAOtiary  at  three 
years."  Whereupon  the  prisoner  moved 
the  court  to  set  aside  the  verdict  of  the 
Jury  as  being  contrary  to  the  law  and  the 
evidence,  and  grunt  him  a  new  trial, 
which  motion  thn  court  overruled;  and 
the  prisoner  excepted ;  and  Judgment  was 
therefore  rendered  by  the  court  in  accord- 
ance with  the  verdict.  Whereupon  the 
prisoner  applied  for  and  obtained  a  writ 
of  error  to  this  court. 

The  first  assignment  of  error  here  Is  as 
to  the  action  of  the  court  In  overruling 
the  demurrer  to  the  Indictment.  His 
gronnd  of  objection  to  the  Indlctmoit  Is 
that,  as  the  indictment  is  for  an  attempt 
to  commit  a  felony,  under  section  8888 
of  the  Code  ot  Virginia,  it  was  neces- 
sary that  the  Indictment  should  set  out 
the  overt  acts  done  by  the  accused  to- 
wards the  commission  uf  the  offense.  Sec- 
tion SS88  la  as  follows,  so  far  as  it  affects 
this  question:  "Every  person  who  at- 
traipts  to  commit  an  ollnise,  and  In  sneb 
attempt  does  any  act  towards  Its  com- 
mission,shall,  when  not  otherwise  provid- 
ed, be  punished  as  follows:  If  the  offense 
attempted  lie  punishable  with  death,  the 
person  making  such  attempt  shall  be  cuo- 
flntid  in  the  p^tentlary  not  less  than  two 
nor  more  than  Hn  years,  except  that.  In 


case  ot  an  attempt  to  commit  rape,  the 
term  of  conflnemait  In  the  penitentiary 
shall  not  be  less  than  three  nor  more  than 
eighteen  years."  The  contention  of  tbti 
plaintiff  in  error  Is  that  the  Indictment 
must  set  nut  the  act  done  in  the  attempt 
to  commit  the  feJony  charged  to  have 
been  committed.  Section  8888  provides, 
as  we  have  seen,  that  every  person  who 
attempts  to  commit  an  offense,  and  in 
such  attempt  does  any  act  towards  Its 
nommtsBlon,  shall  be  pnnished.  etc.  Tbis 
Is  an  Indictment  for  an  attempt  to  com- 
mit a  rape,  and  it  Is  necessary,  to  consti- 
tute the  crime,  that  the  accused  should 
have  done  some  act  towards  the  commis- 
sion of  the  said  rape.  This  is  an  element 
of  the  offense,— an  essential  element  of  the 
offense.— and  without  Its  existence  the 
crime  doofi  not  exist.  B^ng,  tber^ore,  an 
essential  part  ol  the  ottense,  which  Is  not 
complete  without  it.  It  must  be  averred 
and  proved.  In  the  case  of  Com.  v.  Clark. 
6  Grat.  676,  Judge  Lbigh  said,  for  the  gen- 
eral court,  that  the  indictment  ought  to 
have  allied  some  act  done  by  the  defend- 
ant of  such  a  nature  as  to  constltDte  an 
attempt  to  commit  the  offense  mentioned 
In  the  Indictment;  it  baring  been  ad- 
journed to  the  general  court,  among  oth- 
ers, this  question :  "Whether  the  said  in- 
llctment  should  not  all^ethatthedefend- 
ant  did  some  act  towards  the  commission 
of  the  offense  with  the  attempt  to  do 
which  he  la  charged  in  the  indictment.** 
In  the  subsequent  case  of  Uhl  v.  Com.,  Id. 
706,  on  an  indldment  for  an  attempt  to 
bum  a  barn,  it  was  held  that  an  Indict- 
ment charging  that  the  defendants  **dld. 
about  ]:f  o'clock  of  the  night  of  the  said 
day,  attempt  to  set  fire  to  the  said  bam, 
*  *  *  by  then  and  there  carrying  live 
coals  of  fire  In  a  certain  tin  cup.  then  and 
there  held  by  them,  ■  •  •  and  then 
and  there  putting  and  placing  the  said 
live  coals  of  fire,  vrhieh  they  •  •  >  then 
and  there  had  in  their  possession.  In 
manner  aforesaid,  to,  at,  and  against 
the  straw,  chaff,  and  other  combustible 
mntter.  In,  about,  and  against  said  bam, 
with  a  wicked  Intention,  by  means  there- 
of, unlawfully,  willfully,  and  maliciously 
to  burn  and  consume  said  bara,*  was 
a  good  indictment  under  tbis  statute; 
and  held,  further,  that,  according  to  the 
true  intent  and  meaning  of  the  law,  an 
attempt  can  only  be  made  by  an  actual 
Ineffectual  deed  done  In  pursuance  of,  and 
In  furtherance  ot,  the  design  to  commit 
the  offense.  Com.  v.  Natter,  8  Orat.  699; 
Hicks  T.  Com.,86  Va.  233. 9  8.  E.Rep.  1084; 
Glover  v.  Com.,  86  Va.  88S.  10  S.  B.  Rep. 
420;  Whart.  Crim.  Lsw,  $  193,  and  ease 
cited. 

The  Indictment  in  this  case  Is  for  an  at- 
tempt to  commit  rape,  under  section  8^8, 
supra,  and  the  charge  Is  in  the  words  of 
the  statute  charging  the  attempt.  The 
act  done  towards  the  commission  of  the 
offens^that  Is,  not  of  rape,  bat  d  an  at- 
tempt to  commit  rape— u  that  the  de- 
fendant did,  with  force  and  arms.  In  and 
upon  Martha  Hartsock,  then  being  over 
the  age  of  12  years,  to-wit,  of  the  age  ol  60 
years,  violently  and  feloniously  make  an 
assault,  and  her,  the  said  Martha  Hart- 
sock,  then  fmd  there,  to-wIt,  on  the  day 
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«nd  year  aforesaid,  felonlooBly  did  at- 
tempt to  ra  vlsh  and  earn  ally  k  d  o  w, 
aKatnflt  ber  will,  and  by  force,  etc.  Tbe 
plalDttff  In  error  complalna  that  this  In- 
dictment did  not  cbare®  or  aver  an  act 
done  in  tbe  attempt  to  commit  tbe  offense, 
and  BO  that  be  Is  sorprlBed  -when  tbe  evl- 
deocewaH  offered toshowtliatlnthenlgbt- 
tlme,  wblle  thesald  Martba  Hartsuck  was 
In  bed  and  asleep,  be,  the  said  plaintiff  In 
error,  laid  bis  hands  upoa  her  and  de- 
clared bis  purpose,  and,  when  she  called 
tor  taelp.  threatened  to  choke  her,  and 
seized  her  by  tbe  sbonldera  to  that  end, 
when,  help  arriving  In  response  to  calls, 
tbe  said  plaintiff  in  error  fled.  The  Indict- 
ment distinctly  charges  the  violent  and  fe- 
lonious assault,  and  the  attempt  to  rape. 
If  this  be  trne,  then  an  act  was  done  by 
him  In  the  attempr  to  commit  tbe  offense, 
fie  made  a  violent  assault,  and  attempt- 
ed to  commit  rape.  To  charge  this.  Is  to 
ebarge  and  a  rer  an  act  done  towards  tbe 
commission  of  the  offense.  An  assault  is 
an  act;  no  mere  words  can  conetitnte  an 
assaalt.  Tbe  demurrer  to  the  indictment 
was  properly  overruled.  There  was  no 
error  In  that  action  of  tbe  corporation 
court  of  Bristol. 

Upon  tbe  question  as  to  tbe  action  of 
the  trial  court,  tbe  court  limited  the  argu- 
ment to  one  hour  and  a  half  to  a  side,  and 
this  was  not  objected  to  at  the  time,  but 
only  after  the  attorney  for  the  common- 
wealth had  concluded  bis  opening  argu- 
ment. Under  tbe  circumstances  nf  this 
case,  this  does  not  appear  to  be  an 
abrldgmeot  of  the  right  of  the  accnsed  to 
be  folly  heard,  and  was  not  an  undue  exer- 
cise of  that  superintending  control  which 
Is  tbe  province  of  tbe  trial  cotu-t,  and  con- 
Btltntes  no  ground  of  reversal.  The  wit- 
nesses were  few,  and  the  facts  very  limit- 
ed In  their  range.  See  Jones  v.  Com.,  12 
8.  E.  Rep.  226,  and  the  caKes  cited. 

Itremalns  to  consider  whether  the  conrt 
erred  In  refusing  to  set  aside  tbe  verdict 
and  grant  a  new  trial  to  the  accnsed  in 
this  case,  upon  tbe  ground  that  the  ver 
diet  was  contrary  to  tbe  law  and  tbe  evi- 
dence. Tbe  evidence  Is  certified,  and  must, 
under  our  law,  be  considered  here  as  upon 
a  demurrer  to  evidence.  Tbe  evidence  of 
the  common  weilth  Is  that  Martha  Hart- 
sock,  a  white  woman,  and  a  widow  of  60 
yearn  of  age,  was  employed  in  tbe  kltchf>n 
of  the  Hamilton  Hoii8e,of  the  city  of  Bris- 
tol, as  BSRistant  cuok;  and  the  accused 
was  an  unmarried  colored  man,  who  was 
employed  on  Tuesday,  the  17th  of  June, 
1890,  as  assistant  meat  cook  In  tbe  same 
kitchen.  In  a  day  or  two  after  his  arrival 
and  employment  the  accused,  wblle  en- 
gaged abont  bis  work,  as  was  Mrs.  Hart- 
sckIc,  sitting  fronting  each  other,  said  to 
her:  "I  like  y oar  look  mighty  well;  let's 
you  and  me  live  together,  and  be  as  one. " 
That  he  was  promptly  repulsed,  Mrs. 
Hartsock  saying  she  had  not  got  low 
enough  yet  to  live  that  way  with  white 
men,  let  alone  with  negroes.  On  the  fol- 
lowing Saturday  night,  after  her  work 
was  done.  Mrs.  Hartsock  went  to  her 
room,  and  went  to  bed,  in  a  house  in  the 
same  yard  as  tbe  Hamilton  Honse  kitchen 
was  situated.  At  about  2  o'clock  In  the 
night  she  was  awakened  by  a  man  pnt- 
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ting  his  cold  hand  upon  her  leg.  When 
she  awoke,  she  said  It  was  Mann  Cunning- 
ham, the  prisoner.  He  told  her  he  came 
there  to  do  something  with  her,  and  he 
was  going  to  do  wha  t  he  came  to  do. 
She  cried  fnr  help,  and  tried  to  arouse  a 
woman  sleeping  In  the  same  room,— tbe 
witness  Retty  Scott ;  but  she  did  not  an- 
swer, and  tbe  prisoner  said.  "Damn  you. 
If  you  don't  stop  hollowing  1*11  chuke 
yon ; "  and,  suiting  bis  action  to  the  word, 
grabbed  her  by  the  shoulders  as  if  be  was 
going  to  put  the  threat  in  execution ;  that 
he  came  there  to  do  something,  and  was 
not  going  away  until  he  did  It;  and  she 
screamed,  and  then  Retty  Scott  answered, 
and  strucka  match, and  lit  the  lamp;  and 
the  prisoner  turned  around,  lookeil  at  her, 
and  went  out  of  the  room  the  way  he 
came  In,  through  the  window,  and  went 
pretty  fast.  That  she  recognised  the  pris- 
oner as  soon  as  sbeopened  hereyes.  That 
the  light  from  an  electric  lamp  was  shin- 
ing through  the  window  Into  the  room. 
That  the  next  morning,  when  the  prisoner 
came  to  work,  he  passed  Mrs.  Hartsock, 
and  dropped  his  eyes.  That  immediately 
outcry  was  made,  and  Retty  Scott  wenf. 
to  call  help  from  the  other  servaots,  and 
Mrs.  Hartaock*B  brother-in-law  and  Mr. 
Hamilton,  of  tbe  Hamilton  House,  were 
notified,  and  some  of  the  servants  came 
to  her  room  that  night.  Retty  Scott  says 
that  when  sufHcIently  aroused  she  Jumped 
out  of  bed,  and  lit  the  lamp,  and  opened 
the  door,  and  It  was  "sorter  dark"  in  the 
room,  but  she  could  tell  that  there  was 
something  in  the  houHe.  It  was  a  short, 
doBky-looking  object,  and  shetookltto  be 
a  man,  and  that  when  she  opened  the 
door  he  went  out  of  tbe  door,  and  she 
went  out  and  called  for  Mrs.  Dingo,  one  of 
the  employes  of  the  house. 

The  prisoner  denleiS  on  the  witness  stand 
having  done  any  of  the  things  charged 
against  him,  and  his  sister  and  his 
brotber-lD-law  endeavored  to  set  op  an 
allbl,  claiming  that  he  slept  In  t<<eir  bouse, 
and  they  did  not  know  of  his  going  out 
during  tbe  night,  and  did  not  think  be 
could  have  goue  out  without  their  knowl- 
edge, as  the  door  was  fastened  with  a 
poker  which  rattled  in  thelatch,and  made 
a  noise  when  the  door  was  opened,  and 
they  were  frequently  up  that  night  giving 
medicine  to  the  bnsband,  who  was  sick  to 
some  degree;  and  some  other  witnesses 
attempted  thesame thing, — toeatabllshan 
alibi, — by  showing  that  the  accused  went 
to  bed  at  10  o'clock,  and  did  not  get  up 
any  more.  The  Jury,  however,  upon  the 
tacts,  found  the  accused  guilty,  and  tbe 
trial  court  rendered  Judgment  upon  the 
verdict,  overruling  the  motion  for  a  new 
trial  by  the  prisoner.  And.  If  we  coosldw 
tbe  case  upon  the  principles  of  a  demurrer 
to  the  evidence,  there  Is  no  way  that  we 
can  disturb  the  verdict  of  tbe  Jury.  Tbe 
proof  Is  direct  that  the  accused  com  mlttpd 
the  crime.  Tbe  evidence  for  the  defendant 
attempts  to  contradict  this  by  proving  an 
aUbt,  but  the  Jury  has  considered  and  de- 
cided, this.  In  tbts  court  the  exception 
most  be  held  to  admit  as  true  the  evidence 
of  tbecommonwealtb,  and  all  Just  Infers 
ences  that  may  flow  from  It,  and  waive 
all  of  bis  own  evidence  in  conflict  there- 
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with.  Apply  thlB  rale,  and  the  case  Is  dis- 
tinctly proved  lor  the  commonwealth,  and 
there  Is  nothlns  to  the  contrary.  Ab  far 
as  the  alleged  conflict  between  the  com- 
monwealth's witnesses  Is  concerned,  one 
woman  said  the  prisoner  Jumped  out  of 
the  window,  and  the  other  that  she 
thouffbi  she  saw  a  nhort,  dusky  object, 
and  that  it  went  out  of  the  door  when 
she  opened  It.  One  said  there  was  light 
In  the  room  from  tbe  electric  lamp  outHlde 
somewhere,  and  the  other  said  it  was 
"sorter  dark"  In  the  room,  while  the  wit- 
nesses for  the  defense  say  that  the  electric 
llKht  could  not  shine  through  this  win- 
dow. Whatever  conflict  there  is  In  this 
had  to  be  determined  by  the  Inry,  the 
proper  triers  of  the  fact,  and  they  have 
done  so.  It  Is  probable  that,  while  the 
electric  li^ht  could  not  shine  directly 
through  the  window,  when  lighted  out- 
side some  light,  by  reflection,  found  Its 
waytbrough  tbe  open  window.  Tbe  wit- 
ness Betty  Scott  does  not  say  the  room 
was  absolntely  dark,  but  "sorter  dark;" 
and  that  would  Indicate  some  light, 
enough  perhaps  to  enable  the  startled 
woman  to  Identify  her  assailant,  who 
was  so  close  to  her  as  to  have  laid  hold  on 
her,  and  who  was  helping  tbe  recognition 
by  speaking  to  her  In  a  voice  which  she 
had  become  acquainted  with  during  tbe 
few  days  she  had  served  with  the  prisoner. 
I  do  not  think  this  court  can  properly  dis- 
turb this  verdict  upon  the  ground  that  it 
Is  contrary  to  the  evidence.  And,  under 
the  law,  tbe  term  of  conflnement  flxed  for 
this  crime  Is  not  less  than  8  nor  more  than 
18  years.  In  accordance  with  the  law  the 
term  Is  flzed,  and  it  Is  tempered  with  mer- 
cy.as  the  lowesttlmeallowed  by tbelawla 
flxedfor  the  period  of  tbe  punishment. 
This  answers  also  the  complaint  of  tbe 
counsel  for  the  prisoner,  wbo  claims  that 
the  Jury  was  actuated  by  prejudice 
against  the  negro  because  he  assaulted  a 
white  woman.  Upon  tbe  whole  case 
there  Is  no  error  In  tbe  action  of  the  cor- 
poration court  of  Bristol,  and  tbe  same 
shonld  be  affirmed. 


Macon  ft  A.  Br.  Co.  t.  Rieas  «t  «/. 
(Supreme  Court  cf  Om/rgta.  April  90,  t80L) 
Bminsttt  Dovinr  —  Condhmhatioit  of  CmmoH 
Pbopbbtt— Dbsd  vbom  Ubmbbrs  ov  Socnrr. 
1,  Church  property  is  prirate  property,  snd 
is  subject  to  oondramstlon  aooordiag  to  law  for 
railway  parppsaa. 

S.  A  deed  from  owtaln  memben  ot  a  cdkurch, 
who  had  no  autti«ritv  to  make  the  same,  purport- 
ing to  coavev  to  a  railway  company  a  right  of  way 
over  land  belonging  to  the  church,  does  not  an- 
thorize  tbe  company  to  take  anoh  land  for  the 
purpose  designated  in  said  deed. 
(SyUdbut  by  the  Court.) 

Error  from  superior  court,  Bnllock  coun- 
ty; Jamss  K.  Hinks,  Judge. 

Gustin,  Guerry  &  Hali,  for  plaintiff  In  er- 
ror. itraiiD0aiftAvuiiian,lor  defendants  In 
error. 

LoMPKiN,  J.  1.  Tbe  Judge  below  held 
that  the  property  of  a  church  was  not 
subject  to  condemnation  for  railway  pnr- 
poses.  It  haa  been  settled  by  this  court 
that  eburcli  property  is  private  property. 


and  It  follows  that  land  belonging  to  a 
church  may  be  condemned  for  public  use. 
such  as  the  building  of  a  railway  thereon. 
Just  as  the  property  of  an  Individual  may 
be.  aty  of  Atlanta  v.  First  Presbyterian 
Church,  13  H.  E.  Kep.  252,  (this  termj  See, 
also,  Lyons  Bank.  (Oa.)  12  S.  B.  Rep. 
882. 

2.  The  railway  company  obtained  from 
five  membera  of  the  church.  Including  a 
deacon,  a  deed  conveying  to  It  the  right 
to  construct  Its  track  across  the  land  of 
the  church,  and  delivered,  in  payment  for 
said  land,  a  draft  fur  ¥175.  These  mem- 
bers ot  the  church  did  not  own  the  land, 
and  had  no  right  to  make  said  deed.  Aft- 
erwards the  church  deliberately  repudiat- 
ed this  action  on  tbe  part  of  said  mem* 
bers,  and  returned  the  draft  t»  the  com- 
pany. The  company,  nevertheless,  was 
about  to  proceed  to  build  its  railway 
across  the  land  of  tbe  cfaurch,  having  no 
authority  or  right  so  to  do  except  such  as 
may  have  been  conferred  by  said  deed; 
whereupon  Rlggs  and  a  number  of  others, 
members  of  tbe  chnrrJi,  and  representlns 
It,  filed  their  petition  tor  an  Injunction 
against  tbe  company  to  restrain  It  from 
encroaching  upon  the  land  of  tbechurcb, 
and  upon  tbe  hearing  thereof  the  court 
granted  ttaelnjunctlon.  We  think  tbe  Judge 
did  right,  because,  under  the  facts  dis- 
closed, the  company  bad  no  right,  title,  or 
authority  vhatever  to  use  this  land.  We 
affirm  the  Judgment  of  the  court  below, 
but  this  ruling  must  not  be  so  constraed 
as  to  prevent  the  railway  company,  if  It 
sees  proper  so  to  do,  from  instituting  con- 
demnation proceedings  according  to  law. 

Judgment  affirmed. 


Kba  et  a/.  V.  Epstein  et  al. 

(Supreme  Court  of  GeoivkL  April  90,  1891.) 

Fbacdulbnt  Cohtbtahois  —  Coksidsbi.tioii-- 
ViLUOiTT  or  Cbattbl  Hostoaob. 

1.  The  evidence  warranted  the  Jniy  in  find- 
ing that  a  large  part  of  the  debt  secured  by  the 
mortgage  was  fictitious,  and  therefore  that  the 
mcn-tgage  was  tainted  with  actual  fraud:  also 
that  the  assignment  was  tainted  with  like  mmdf 
beosnie  it  made  the  mortgagee  one  ot  the  pr»- 
fared  creditors  bo  the  fall  amount  of  the  mort- 
gage. 

2.  A  mortgage  upon  a  stock  of  goods  as  a 
whole,  and  to  secure  a  single  debt  as  a  whole.  If 
void  as  to  a  lat^e  part  of  the  debt  by  reason  of  a 
contemplated  fraud  npon  other  credits,  designed 
to  be  perpetrated  by  Uie  execati<m  and  use  oi  the 
mortgage,  Is  void  as  to  the  whole  debt. 

(SvOatua  by  the  Court.) 

Error  from  superior  court.  Emanod 
county;  Jamrs  K.  Hinrs,  Judge. 

WiUlama,  Braanon,  Htaes  &  FeJdet,  for 
plalntlBs  In  error.  Altted  EierrlBgton  and 
T.  H.  Potter,  for  defendnata  In  error. 

Blkcklkt.G.  J.  I.  If  tbe  mortgage  was 
tainted  with  fraud,  it  was  with  actual, 
not  constructive,  fraud.  As  to  the  exist- 
ence of  a  large  part  (A  the  debt  which 
purported  to  be  secured,  there  was  no  evi- 
dence, outside  of  the  mortgage  and  tbe 
note  described  by  It.  except  the  testimony 
of  the  mortgagee;  and  he  entered  Into  no 
particulars  as  to  time  or  place,  but  said 
that  be  bad  advanced  or  loaned  to  tbe 
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mortgagor,  before  the  mortgage  was  exe- 
cuted, about  $600.  He  did  not  ebow  bow 
or  where  be  obtained  tbe  weans  to  do 
this,  and,  according  to  tbe  tax-books  ad- 
duced In  evidence,  be  possessed  nothing 
taxable  but  bis  own  bead,  the  year  before 
or  tbe  year  alter  the  mortgage  was  exe- 
cuted. Tbe  amount  secured  was  fl,200, 
and  when  the  mortgage  was  taken  the 
stock  of  goods  embraced  in  It  whs  valued 
by  the  mortgagee  himself  at  tbat  amount. 
Thus,  according  to  bis  testimony,  he  add- 
ed to  a  loan  ot  about  ¥600,  previously 
made,  a  furthw  loan  of  f40U  when  the 
mortgage  was  executed*  with  the  under- 
standing that  more  was  stltl  to  be  ad- 
vanced to  make  up  tbe  sum  secured  by  the 
mortgage,  and  this  was  advanced  after- 
"wards.  Tbe  Jury  could  welt  believe  that 
be  would  not  fafixard  f 1,200  upon  a  stuck 
of  goods  worth  no  more  tbau  tliat  sum, 
especially  when  by  olber  evidence  It 
appeared  that  the  value  of  the  stock 
was  In  fact  only  $800.  Furthermore,  the 
mortgage  was  kept  oD  the  records  tor 
nearly  12  months*  and  for  more  than  2 
months  after  tbe  mortgagor  bad  made 
an  assignment.  Indeed.  It  was  not  re- 
corded until  after  tbe  bill  to  sut  it  aside 
had  been  filed.  Another  fact  ot  some  mo- 
ment is  that  the  note  for  $1,200.  secured  by 
tbe  mortgage,  was  not  to  become  due  un- 
til nine  moutbs  and  a  halt  after  Its  date, 
but  contained  no  stipulation  that  It  was 
to  commence  bearing  interest  until  after 
maturity.  There  la  no  explanation  In  the 
«Tidence  of  why  tbe  mortgagee  would  or 
should  allow  the  use  ot  bis  money  by  the 
mortgagor  for  snch  a  length  of  time,  and 
on  sDcb  secarlty.  without  compensation. 
Tbe  Jury,  It  seems  to  as,  were  entitled  to 
coDclude,  if  they  thought  proper  to  do 
BO.  t bat  about  one-bait  of  tbe  debt  cov- 
ered by  the  note  and  mortgage  was  Qctl- 
tlous.  True.  In  arriving  at  tbis  conclu- 
lioD,  tbay  would  have  to  discredit  the 
mortgagee  as  a  witness,  but  this.  In  view 
of  bis  Interest,  would  be  allowable.  They 
mast  be  supposed  to  know  whether  hie 
oath,  or  the  circumstances  militating 
aKalQst  hla  veracity,  should  be  preferred 
BB  a  gaide  to  truth.  If  so  large  a  propor- 
tion of  tbe  debt  was  fabricated,  some  act- 
ual fraud  upon  other  creditors  must  have 
been  intended  by  both  tbe  mortgagor  and 
mortgagee;  and.  if  tbe  mortgage  was 
fraudulent,  tbe  assignment  mast  also  have 
bem  fraudulent;  tor  it  makes  the  mort- 
ga^ee  one  ot  tbe  preferred  creditors  to  the 
extent  of  tUa  whole  amount  of  the  mort- 
gage debt,  tu- wit,  $1,200.  Besides  this,  the 
aiwlgnment  has  another  Infirmity.  One 
ot  the  creditors  was  omitted  from  the 
whedule.and  certain  assets  with  which  to 
pay  him  were  left  out  of  the  assignment. 
This  was  done,  not  inadvertently,  but  by 
design,  tbe  intent  being  that  tbe  assets 
Bbuald  afterwards  be  applied  to  tbe  satis- 
faction of  that  creditor's  demand,  which 
wan  done. 

2.  It  Is  contended,  however,  that  the 
mortgage  would  not  be  void  because  a 
part  ul  tbe  debt  was  flctltloaa,  but  would 
be  good  as  to  so  mnch  as  was  real  and 
genuine.  We  think  this  position  Is  not 
miHtainable,  II  actnal  fraud  was  contem- 
plated In  fixing  tbe  amount  of  tbe  debt  or 
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pretended  debt  to  be  secured  by  the  mort* 
gage.  Baldwin  v.  Short.  (N.  Y..  Feb., 
1801,)  26  N.  E.  Rep.  928.  Says  Chancellor 
Kent:  "A  deed  fraudulent  In  fact  Is  ab- 
solutely void,  and  Is  not  permitted  ti>- 
atand  as  a  security  for  any  purpose  of  re* 
Imbursement  or  indemnity. "  Buyd  T. 
Dunlap,  1  Johns.  Cb.  482.  In  Allen  v. 
Brown,  43  Oa.  305,  a  decision  of  doubtful 
correctness,  the  parties,  at  the  time  tha 
deed  was  executed,  made  separate  stipula- 
tions as  to  each  half  of  the  lot  coveretl  by 
the  deed.  Here,  on  the  contrary,  there 
was  no  division  of  the  property  covered 
by  tbe  mortgage  contemplated  or  agreed 
upon.  All  of  it  was  devoted  alike  to  tb«- 
legal  and  to  the  illegal  objwt  sought  to  be 
Dubserved  by  the  execution  of  the  mort* 
gage.  What  the  parties  Joined  together 
fur  the  consummation  of  a  fraud,  tbecourt 
end  Jury  called  upon  to  defeat  tbe  fraud 
were  not  bound  to  put  asunder.  Jude^ 
men  t  affirmed. 


Pendlstoh  t.  Hoopbb. 

{Supreme  Court  of  OeovQla.  April  90,  189L)' 
Glum  ov  Hohbstkad  ExBHpnos  —  Estatb  Ra- 

Tbe  bead  of  a  lamlly  who,  after  Judgment, 
for  a  debt  has  been  reoaered  against  Mm,  ha» 
parted  with  the  title  to  his  land  >y  deed  of  gift, 
but  has  never  parted  with  possession,  may  stlli 
assert  the  exemption  allowea  bv  seotion  20W  of 
the  Code  to  arrest  a  sale  of  the  land  by  virtue  of 
tlia  iadgment.  No  presoBt  interest  or  estate  la 
land  beyond  that  implied  In  the  fact  of  possee- 
ston  Is  requisite  to  sustain  the  olaim  of  exemp- 
tion, as  aealnst  a  debt  or  lien  IMerior  to  tbe  ex- 
emption nght 

(SyUabua  by  Ae  Ctowrt.) 

Error  from  superior  court,  De  Kalb- 
county:  BiCHABD  U.  Clabk,  Judge. 

Roaaer  «fi  CWrter.  for  plaintiff  in  error* 
H.  C.  Jones  and  J.  N.  Olenn,  for  defendant 
in  ent)r. 

Blecklky,  C.  J.  The  premises  in  eoii'> 
troversy  consist  ol  six  acres,  and  are 
tbe  estimated  value  of  $400.  Hooper  was 
in  possession  when  the  Judgment  against 
him  was  rendered,  and  has  remained  In 
possession  ever  siuce.  He  parted  with  the 
paper  title  by  a  voluntary  conveyuuce 
made  to  several  persona,  some  of  them 
minord,  on  the  day  the  Judgment  was  ren- 
dered, and  at  an  hour  subsequent  to  Its 
rendition.  The  Hen  of  tbe  Judgment  wa« 
made  neither  better  nor  worse  by  tbls  con- 
veyance. Had  lie  parted  also  with  pos- 
session, and  never  resumed  the  same,  hto 
ownership  ot  the  property  would  have 
been  at  an  end;  but,  as  he  retained  pos- 
session, be  la  still  the  owner  against  all 
tbe  world  except  his  donees.  They  may 
choose  never  to  disturb  him,  or  assert  any 
title  against  htm.  That  possession  of  land 
imports  ownership  is  familiar  law.  2  Bl. 
Comm.  196;  English  v.  Iteglster,  7  Ga.  891. 
Naked  possession  Is  the  lowest  and  most 
Imperfect  degree  of  title,  but  it  Is  neverthe- 
less enough  to  hold  off  creditors,  where  ex- 
emption Is  claimed  under  section  2040  nf 
the  Code,  and  where  tbe  terms  prescribed 
In  section  2041  are  complied  wftb.  Here 
there  was  a  compliance  with  these  terms 
pending  tbe  levy,  and  while  Hooper  was 
in  poaaesBlon.  It  la  not  disputed  that  be 
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waB  tbe  head  of  a  family,  or  that  he 
would  be  entitled  to  tbe  exemptloo,  If  he 
had  not  divested  himself  ol  all  title  except 
possession.  Bat  he  retained  tbe  very 
thing  which  the  law  of  ezemptloa  is  sollc- 
itoiiB  to  protect.  It  cares  not  how  little 
interest  the  debtor  may  have,  so  \oag  as 
he  remains  in  Its  actual  enjoyment.  The 
exempt  land  Is  "fur  the  use  and  benefit  of 
the  family  of  the  debtor;"  so  says  the 
Code.  The  exemption  does  not  depend 
on  tbe  qaallty  or  duratloa  of  the  estate 
which  tbe  debtor  has  in  the  land.  A  ten- 
ancy ot  will  or  at  Botferance  will  protect 
It  from  levy  and  sale  as  his  property, 
equally  with  an  estate  In  fee  elmple.  The 
exemption  attaches  to  the  land,  not  mere- 
ly to  his  estate  In  it.  Our  exemption  laws 
do  nut  cut  up  exempt  property  Into  divers 
estates,  but  protect  tbe  physical  thing  as 
a  whole  from  levy  and  sale,  so  long  as  the 
exemption  contlnaea.  Van  Horn  v.  Mc- 
Neill, TV  Ga.  122,  128.  4  S.  E.  Rep.  111.  Of 
course,  it  Is  not  meant  to  say  that,  if 
others  have  an  Interest  in  the  property  us 
well  as  the  debtor  who  bas  claimed  the 
exemption,  the  pru|jerty  would  not  be 
subject  to  sale,  BO  tares  their  Interest  Is 
concerned.  But  aforced  saleof  an  exempt 
thing,  whether  It  be  land  or  personalty, 
cannot  be  made  aa  the  property  of  the 
debtor  against  tals  claim  of  exemption, 
while  be  Is  the  bead  of  a  family,  and  holds 
pOBsesslon,  nnleeB  the  debt  be  one  which 
for  some  reason  overrldeti  the  exemption. 
The  law  devoteB  tbe  thing  to  the  use  and 
benefit  of  the  family,  as  against  tbe  ordi- 
nary rights  of  his  creditors.  Some  debts 
are  superior  tu  the  exemption  right,  but 
the  one  Involved  in  this  case  Ib  not  of  that 
class.  How, then, can  the  land  be  consist- 
ently treated  as  the  property  of  the  debtor 
for  tbe  purpose ofsubjectingit  to  sale,  and 
not  so  treated  (or  the  purpose  of  exempt- 
ing it?  The  creditor's  lien  being  Inferior 
to  the  debtor's  right  to  have  the  enforce- 
ment ot  the  lien  aaspended,  of  what  con- 
cern to  the  creditor  Is  It  that  the  debtor 
has  no  title  tu  tbe  land,  as  agaluRt  third 
persona  to  whom  he  bas  conveyed  It  by 
a  deed  ol  gift?  Even  were  be  a  trespasser 
relatively  to  his  donees,  he  would,  while 
In  poHsesslon,  be  owner  relatively  to  his 
creditors.  The  court  below  decided  the 
case  correctly.  Judgment  affirmed. 


Parkeb  et  al.  t.  Belcher  et  al. 
iSu^preme  Otourt  of  Oeorgta.   April  90,  1891.) 
VAOATnte  JuDoiuNT— Absbros  of  Fastt— Jubis- 

DIOTIOIT. 

1.  The  plaintiff  In  a  peodiiur  suit  having  two 
oODiwel  employed  to  represent  hlin,  the  abseoce 
of  himself  withont  leave  of  tbe  coiut,  and  of  his 
leading  ooansel  with  leaTe,  when  the  case  was 
regularly  called  for  trial,  will  not  entitle  him 
to  hare  the  rerdlct  and  ludgment  set  aside  at  a 
anbeequest  term;  one  of  his  counsel  having  been 
present  when  the  case  was  Qalled  and  disposed 
of,  and  having  made  no  motion  for  a  oontinuance 
because  the  leading  ooansel  was  absent^  or  upon 
any  otber  ground. 

a.  A  verdict  and  judgment  for  costs  alone 

gmlust  the  phUntlfl  wlU  not  be  set  aside  upon 
B  gronnd  that  the  oouri  in  'wblob.  his  aouon 
was  brought  had  no  Joriadicdlon  ot  the  anbjeot- 
matter  of  the  suit 
(SyUobiM  by  the  Court.} 


Error  from  superior  court,  Clayton 
county;  Richard  H.  Clark.  Judge. 

J.  A.  AndersoD,  J.  B.  Hatcbeaen,  and  T, 
P.  Weatniozvland,  for  plalntlffB  in  error. 
Stewart  A  Daniel  and  R.  T.  Dorset,  (orde- 
fendantB  In  error. 

Bleckley,  C.  J.  ^.  A  anltorln  the  su- 
perior court  has  uu  right  to  consult  tbe 
Judge  while  off  tbe  bench  for  bis  opinion 
as  to  when  the  case  will  come  on  for  trial, 
or  as  to  what  will  be  done  with  it  wh«i 
it  does  come  on.  Tbe  sayings  and  dulnga 
of  the  Judge  in  such  an  Interview  are  ex- 
tra Judicial,  and  cannut  be  treated  as  an- 
nouncements or  rulings  of  tbe  court.  It 
Is  manifest  that  Mr.  Parker  bad  no  leave 
of  absence.  Not  only  so,  but  he  was  ex- 
pressly warned  by  one  of  bis  counsel  not 
to  absent  himself.  He  nevertheless  went 
home,  and  thus  failed  to  be  present  when 
hlB  case  was  called  and  brought  on  for 
trial.  The  counsel  present  made  no  mo- 
tion for  a  continuance,  on  the  gruond  that 
associate  counsel  was  absent  with  leave 
of  tbe  court,  or  on  any  other  ground ;  but 
finding  himself  abandoned,  as  he  suppo.ied, 
by  his  clients,  consented  that  a  verdict 
might  be  taken  In  favor  ot  the  opposite 
party,  the  defendants  In  the  action.  The 
sole  qneBtloR  of  any  difficulty  presented 
by  the  evidence  adduced  on  the  hearing  ol 
the  petition  to  set  aside  this  verdict,  and 
the  Judgment  for  coats  founded  thereon.  Is 
whether  the  agreement  ot  tbe  oppualte 
party  or  counsel  to  pay  tbe  fess  of  the 
plaintiffs*  counsel  tainted  tbe  couBent 
with  fraud  as  agalnBt  the  plaintiffs.  But 
this  question  is  not  covered  by  the  peti- 
tion. Tbe  petition  does  not  rest  on  the 
gronnd  ot  fraud,  but  expressly  alleges 
^that  said  case  was  called,  and  the  ver- 
dict rendered  therein,  through  Inadvert- 
ence, and  after  iKtltlonerB  had  been  dis- 
charged from  further  attendance  on  eald 
court.**  Accordlngto  tbefacts  In  evidence, 
thlB  allegation  Is  simply  untrue.  There 
was  no  Inadvertence,  but  average  atten- 
tion to  everything  that  was  done,  and  the 

f>lajntiffs  bbd  not  been  dischurfEed  from 
urther  attendance  on  tbe  court.  That 
one  ot  their  counsel  was  absent  with  leave 
ot  the  court,  though  be  was  the  leading 
counsel  and  the  one  mainly  i«lled  on,  was 
no  reason  for  granting  a  continuance  not 
applied  for  In  Onetime  and  manner,  there 
being  one  counsel  present  and  undertak- 
ing to  conduct  the  cause.  A  proper  show- 
ing has  to  be  made,  where  tbe  leading 
counsel  Is  absent,  even  though  bis  absence 
heoccaBloDedbyprorldentialcaose.  Code, 
S  3r>25. 

2.  It  can  hardly  be  seriously  contended 
that  a  verdict  and  Judgment  lor  costs  on- 
ly should  be  set  aside  merely  because  ren- 
dered against  the  plaintiffs  In  a  suit 
brought  by  them  In  a  court  having  no  Ju- 
risdiction ot  tbe  subject-matter,  if  they 
are  not  liable  for  the  costs  of  their  own 
action,  who  1?  liable?  Their  redress.  If 
any,  Is  against  their  attorney  tor  bring- 
ing action  In  the  wrong  court.  Wedonot 
say  that  this  was  done,  but  simply  rule 
on  the  question  as  made.  Indeed,  thte 
ground  Is  not  only  without  affirmative 
merit,  but,  assuming  It  to  be  true  in  fact, 
its  effect  would  be  to  negative  or  neatrat- 
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Ise  any  reason  wtaatsoever  for  retnatatlnff 
the  case.  Why  sboald  the  coart  resnnae 
the  exercise  of  JnriHdlctlon,  If  It  had  no  ju- 
risdlcUott  at  flrstt  There  was  no  error  In 
deoylns  the  prayer  of  the  petition  to  set 
aside  tfae  verdict  and  Judgment.  Jndg^ 
moot  affirmed. 


UcIjCOd  et  A/.  T.  SwAiir. 
(Staprmw Court  dTOemvla.  AprUM^lWL) 
BnonmiT— SnsairoB— Dboukatiohs. 
Dedaratioiu  of  s  deceased  peraon  In  dli- 
pnaseaent  of  his  title  to  land,  made  while  in 
possesslcm  thereof,  are  admissiole  in  evidence, 
not  only  againat  the  declarant  and  those  claiming 
under  him,  bnt  also  for  or  against  strangers. 

Error  from  saperlor  conrt,  Emanuel 
coun^:  Jaubs  K.  Uinbs,  Jadse. 

WiUtMma  A  Braaoeo,  SaSold  A  1Farren» 
and  JtoffBTB  A  Potter,  for  plaintiffs  In  er- 
ror. Twiggv  A  Verderjr  and  H.  £.  VaaM^ 
for  defmdant  In  error. 

LuicpKUi,  J.  Mrs.  Swain  brought  an 
action  of  ejectment  asalnet  McLeod  et  al. 
for  the  recovery  of  a  tract  of  land  in 
Emanoel  cuonty.  The  evidence  was  cou- 
fllcUng,  and  snfficieDt  to  sustain  a  verdict 
for  ^ther  side.  The  Jury  found  for  the 

Elalntlff.  After  Mrs.  Swain  had  proved 
y  her  own  testimony  that  a  certain  Mrs. 
Wlfci^ns,  who  at  one  time  was  In  posses* 
alon  of  the  land  and  remained  In  posses- 
slon  lor  many  years,  until  her  death,  was 
her  tenant. the  court,  over  defendants*  ob- 
jection, admitted  proof  of  declarations 
made  by  Mrs.  WieKins,  while  In  posHession 
of  the  land,  to  the  effect  that  she  held  it  as 
the  tenant  of  plaintiff,  and  that  It  was 
the  land  of  plaintiff.  The  only  question 
of  law  presented  In  this  case  tor  our  deter- 
mination is  whether  or  not  thlp  testimony 
waspruperlyadmltted.  Section  3776  of  the 
Code  declares  that  *  the  declarations  and 
entries  of  a  person,slnce  deceased,  acalnst 
bis  interest,  and  not  made  with  a  new  to 
pending  litigation,  are  admissible  In  evl* 
denee  In  any  case."  It  was  contended  In 
the  argument  that  such  declarations 
should  be  received  only  against  the  de- 
clarant, and  those  In  privity  wltb  or 
claiming  under  blm;  but  this  view  does 
notseem  to  be  sustained  by  theau  tfaorities. 
It  was  held  In  the  case  of  Peaceable  v. 
Watson,  4  Taunt.  16,  that  "the  declara- 
tions of  a  deceased  occupier  of  land  of 
whom  he  held  the  land  are  evidence  of  the 
aelslu  of  that  person;"  and  In  Davles  v. 
Fierce,  3  Term  B.  S8.  that  "declaratloDS 
by  tenants  are  admissible  erldenee  alter 
their  death  to  show  that  a  certain  piece  of 
land  Is  parcel  of  the  estate  which  tney  oe- 
copied.  In  both  these  cases  the  declara- 
tions admitted  were  made  by  persons  not 
Id  prirlty  with  any  of  the  parties  to  the 
record,  nor  did  any  of  such  parties  In  any 
way  Claim  title  through  or  under  the  de- 
clarants. Again:  "Statements  of  a  de- 
eeased  occupier  touching  his  title  are  ad- 
missible In  evidence  generally,  wttbont  ref- 
erence to  the  partlenlar  effect  they  may 
produce  In  tfae  cause. "  Came  v.  Nlcoll,  27 
B.  C.  L.  707.  See.  also,  Barry  t.  Bebblng- 
ton,  4  Term  B.  614.  Weflndthelollowlnff 


In  1  Taylor,  Ev.  {  684:  "Under  the  head  of 
declaratlouB  against  proprietary  Interest 
may  be  classed  the  statements  made  by 
persons  while  In  possession  of  land,  ex- 
planatory of  the  character  of  their  posses- 
sion ;  and  It  Is  now  well  settled  that  such 
deetarattons,  If  made  In  disparagement  of 
the  declarant's  title,  are  receivable,  not 
only  as  original  odmlsslone  against  him- 
self and  all  persons  who  claim  title 
through  htm,  but  also  as  evidence  for  or 
against  strangers.  Whether  In  this  latter 
event  they  are  admissible  in  the  life-time 
ot  the  declarant,  or  only  In  cases  where 
bis  death  can  be  proved,  Is  a  point  which 
does  not  appear  to  have  been  distinctly 
decided.  In  most  of  the  cases  where  the 
evidence  has  been  received,  the  declarant 
was  dead ;  but  on  two  occasions,  at  least, 
the  evidence  was  admitted,  though  the  de- 
clarant was  living."  Whartnn  also  lays 
down  the  rule  that  such  erldenee  Is  ad- 
missible, not  only  against  privies,  bat 
strangers.  "The  reason  for  tfals  conclu- 
sion Is  that  possessNinlmpIles.  prima  facie, 
an  absolute  Interest,  and  any  statement 
which  would  tend  to  limit  It  to  a  less  In- 
terest is  selt-dlsserving."  2  Whart.  £r. 
9  31C6.  The  same  principle  Is  stated  In  1 
Greenl.  Ev.  S  109,  and  the  same  reason 
for  the  admissibility  of  such  declarations 
is  there  given.  These  authorities  abun- 
dantly sustain  the  correctness  of  the  rul- 
ing made  by  the  court  below,  and  Its 
Judgmentistherefore affirmed.  Judgment 
affirmed. 


Alford  t.  Hats  et  a/. 
(3ui)nme  Ciiimt  tjf  Georgia.  April  90,  isn.) 

RsoovaxT  or  Lisn  —  Advbbbs  Fdssbsbiok— 

Lachbs. 

Where  a  husband  broaght  salt  affalnst  his 
divoroed  wife  to  recover  an  undivided  half  inter- 
est in  certain  land,  alleging  in  his  declaration 
that  slie  had  been  in  the  exclusive  and  adverse 
possession  of  this  land,  without  interruption,  for 
more  Uian  15  years,  holding  under  a  deed  fraud- 
ulently made  to  her  and  her  children,  which 
should  have  been  made  to  herself  and  him,  and 
it  further  appears  from  the  declaration  that  he 
had  actual  knowledge  of  the  alleged  fraud  from 
the  time  heradverse  pOBseesiui  began,  but  failed 
sooner  to  bring  his  suit  iMoause  of  ignonuioe  of 
his  legal  rights,  and  the  testimoiv  substantially 
sustains  the  allegations  of  the  declaration,  a  non- 
suit was  properly  awarded. 
{SyUabuB  by  LumpJttn,  X) 

Error  from  superior  court,  Washington 
county :  J.  K.  Hinks,  Judge. 

Ro/fera  A  Potter  and  Harria  A  Raw- 
llBfta,  for  plaintiff  In  error.  J.  C.  Barman 
and  H.  D.  D.  Twlgga,  for  defendants  in  er- 
ror. 

Pub  ConzAM.  Jndgmott  affirmed. 


Stats  v.  Bradlbt. 

(auprema  Court  qf  South  CanMna.  June  17, 
1881.) 

KcXDsa-^Drnra  DscumAnoiis— BzrsBV  Sn- 

DBKCX. 

1.  Dying  dedarationsareadmissibleon  an  in- 
dictment for  m order,  where  they  indicate  that 
deceased  fully  expected  to  die,  and  where  he  in 
fact  did  die  a  few  hours  after  mahing  them. 

8.  A  question  put  to  a  physician  axamined  as 
an  ej^ert,  whether  it  was  possible  tor  deoeasaJ 
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to  have  Inflicted  on  hlmsotC,  In  a  ecuffle  irith  de- 
fendant, the  knife  woond  of  whfch  be  died,  U 
properly  ezolnded,  as  it  calls  for  the  opinion  of 
awitDesBin  a  matter  reqolrfng  no  apetdal  skill  or 
knowledge. 

Appeal  from  common  pleaa  circuit 
court  of  Aiken  county :  Hudson,  Judge. 

Henderaoa  Broa.  and  O.  C.  Jordou,  tor 
appellant.  W.  Perr^  Marpby^  for  the 
State. 

McIvER,  J.  Under  an  Indictment  for  the 
murder  of  Jasper  Craig,  the  appellant  was 
convicted  of  manslaughter,  and  een- 
tenced  to  confinement  In  the  penitentiary 
lor  the  term  of  three  years.  From  tbki 
Judgment  he  appeals  upon  ttae  several 
grounds  set  out  In  the  record.  It  ap- 
peared that,  In  an  altercation  between 
these  parties  which  took  place  in  the  yard 
of  the  deceased  aboutdarkin  the  evening, 
the  deceased  received  a  mortal  wound  in- 
flicted by  a  knife,  and  was  soon  after  cajv 
ried  Into  bla  bouse,  where  be  died,  some 
time  near  the  middle  uf  thenextday.  One 
witness,  the  son  of  the  deceased,  teatlflad 
that  he  saw  the  prisoner  strike  the  mor- 
tal blow,  while  other  by-standers  testified 
that  they  did  not  see  prisoner  strike  any 
blow,  but  that  they  sawor heard  deceased 
fall.  All  the  parties  were  drinking  more 
or  less,  and  the  defense  was  that  the  de- 
ceased, being  much  under  the  Influence  ol 
liquor,  ill  strikingat  the  prisoaer  fell  upon 
bis  own  knife,  and  thus  received  the  mor^ 
tal  wound.  The  first,  second,  and  third 
grounds  of  appeal  Impute  error  to  the  cir- 
cuit Judge  In  bis  rulings  as  to  the  admissi- 
bility of  certain  testimony,  while  the 
fourth  ground,  which  has  very  properly 
been  abandoned,  as  It  manifestly  could 
not  be  sustained,  complains  of  error  In 
the  cbarge  to  the  jury.  The  testimony  al- 
leged to  have  been  erroneously  admitted 
by  tlie  first  and  second  grounds  of  appeal 
was  as  to  what  passed  between  the  de- 
ceased and  the  prisoner,  shortly  after  the 
wound  had  been  Inflicted,  and  aftpr  de- 
ceased had  been  earned  Into  his  house, 
and  the  prisoner  had  been  brought  In. 
When  this  testimony  was  first  offered,  the 
Judge,  concaving  tbat  the  proper  founda- 
tion had  not  been  laid  tor  the  admission 
of  such  testimony  as  a  dying  declaration, 
declined  to  receive  U  as  such,  but  ruled 
that  it  was  competent  as  a  conversation 
between  the  deceased  and  the  prisoner; 
and  it  is  to  this  ruling  tbat  exception  Is 
taken  by  the  first  ground  of  appeal.  Aft- 
erwards, however,  when  the  circnlt  Judge 
considered  that  a  proper  foundation  had 
beuD  laid,  he  ruled  such  testimony  com- 
petent as  a  dying  declaration ;  and  to  this 
ruling  tbft  second  ground  of  appeal  Is  di- 
rected. If,  therefore,  this  testimony  was 
admissible  as  a  dying  declaration.  It  Is 
unimportant  to  consider  whether  It  was 
competent  as  a  conversation  between  the 
parties.  We  will  tbertfore  confine  oar  at- 
tention to  the  question  whether  the  testi- 
mony in  question  was  admls^ble  as  a  dy- 
ing declaratiun.  The  rules  upon  this  sub- 
ject are  so  well  settled  that  we  need  not 
do  more  than  state  them  briefly:  (1) 
Death  must  be  Imminent  at  the  time  the 
declaration  Is  made.  (3)  The  declarant 
must  be  so  fully  aware  ol  this  as  to  be 
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without  bope  ol  life.  (8)  The  subfect  of 
the  charge  most  be  the  death  of  the  de- 
clarant, and  tbeclrcumstancesof  tbedeatb 
must  bu  the  subject  of  the  declaration. 
State  V.  Johnson.  26  ».  C.  152, 1  8.  B.  Bep. 
610,  and  the  coses  therein  cited.  That 
death  was  Imminent. in  this  case  Is  demon- 
strated by  the  fact  that  It  followed  with- 
in 24  hours  after  the  declaration  In  ques- 
tion was  made.  When  the  deoeased  was 
carried  Into  the  house  a  little  after  dark 
he  fainted,  and,  when  he  regained  con- 
sciousness temporarily,  the  declaration  in 
question  was  made,  and  but  a  few  hours 
afterwards— about  mldalght— be  beeam* 
speechless',  and  remained  In  that  condi- 
tion until  he  died,  about  the  middle  of  the 
next  day.  Next,  was  the  declarant  so 
fully  aware  of  his  condition  as  to  be  with- 
out hope  of  lite?  The  language  of  the  dec- 
laration itself  shows  this, — "Angus  has 
killed  me."  State  v.  Quick,  16  Rich.  Law. 
342.  But,  in  addition  to  this,  be  not  only 
expressed  no  hope  of  living,  bat  said 
"that  he  bad  to  die;  tbat  Angus  had 
killed  him.**  State  v.  McEvoy,  9  S.  C.  212. 
The  fact  that  the  attending  physician 
says,  in  his  testimony,  that,  after  «xamin- 
Ing  the  wound,  ke  did  not  think  It  would 
be  "necessarily  fatal;  didn't  hhlnk  be 
would  die,"— cannot  affect  this  question, 
unless  it  had  appeared  that  he  had  ex- 
pressed such  opinion  to  the  deceased.  Tlw 
deoeased  manifestly  believed  that  be  was 
about  to  die  of  that  wound,  and  It  does 
not  appear  that  the  doctw  dtber  said  or 
did  anything  calculated  to  rraiove.  or 
even  shake,  that  belief.  As  to  the  third  re- 
quirement of  tJie  rule,ltle  too  clear  for  ar- 
gument that  it  was  fully  met.  It  is  clear, 
therefore,  that  there  was  no  error  in  ad- 
mitting the  testimony  In  question  as  the 
dying  declaration  of  the  deceased  as  to 
who  killed  blm,  on  the  trial  ul  a  case  for 
the  murderof  deceased.  Tbetbird  groond 
of  appeal  complains  uf  error  in  mllag  out 
the  following  hypothetical  question  pro- 
pounded to  Dr.  B.  F.  Wymau,  "an  expert 
surgeon. "  "If,  in  a  particular  case,  the 
tacts  be  as  follows:  Two  men,  Bay<>alg 
and  Bradley,  are  seen  very  near  each  oth- 
er, both  with  drawn  knives.  Qratg.  being 
yery  drunk,  cuts  at  Bradley,  bat  misses 
him,  whereupon  with  hie  idFt  hand  he 
seizes  Craig's  right  arm.  and  pushes  it 
from  him  towards  Craig,  and  at  tlie  same 
time  with  his  right  hand  seises  Craig's  left 
shoulder,  and  gives  him  «  severe  blow, 
which  fells  blm  to  ttae  ground.  Aftei^ 
wards  it  la  found  that  Craig  baa  a  knife 
wound  about  two  and  a  half  iDchea  long 
below,  and  to  the  left  of,  the  left  nipple, 
which  enters  the  cavity  and  toticbee  the 
heart,  and  passes  out,  ranging  to  the 
right,  so  much  so  tbat  the  shirt  is  cut  la 
that  direution:  Is  It  probable  and  possi- 
ble, from  this  state  of  facts,  ibat  Craig 
was  wounded  by  the  knife  be  faeid  la  bla 
own  hand. "  To  say  nothing  of  any  uthcr 
objection  to  the  proposed  qaestloa,  we 
think  the  qnestion  was  properly  ruled 
ont  upon  the  ground  tbat  It  required  no 
special  knowledge,  skill,  or  flxperloice  to 
enable  one  to  give  an  opinion  as  to  tbe 
matter  inquired  about, and  hence  was  not 
a  proper  subject  for  expert  testimony.  In 
7  Amar.  ft  Eng.  Enc.  Law,  491,  It  Js  aaid . 
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'Expert  evidence  1b  that  given  by  otie  spe- 
cially skilled  in  the  subject  to  which  It  Is 
applicable,  concerning  infurmatlon  beyond 
the  range  of  ordinary  obsorvatton  and  io- 
trillgence.  And  asafn,  on  the  satne  page 
ol  that  very  valaable  and  vsetul  eompen- 
iHom  of  the  law,  It  Is  said:  "An  expert  la 
one  who  has  made  the  eobject  upon  which 
he  glvea  opinion  a  matter  of  particular 
Btody,  practice,  or  observation,  and  be 
must  have  a  particular  and  speelal  knowl- 
ed^e  OD  the  anbiect.'*  Now,  however  ex- 
pert and  akUUol  Dr.  Wyman  may  be  as  a 
surs^oD.  and  however  competent  be  may 
be  to  express  an  opinion  upon  a  subject 
tnvolvfng^  a  knowledge  of  anatomy,  we 
can  hardly  soppose  that  either  he,  or  any 
one  for  blm,  would  claim  that  he  had  ever 
given  the  Bubjeet  Inquired  about  any  spe- 
cial trtudy,  practice,  or  observation,  or 
that  he  bad  any  special  knowledge  un  the 
BDbJect.  On  tlie  euntrary,  we  woold  anp- 
pime  that  any  intelligent  person,  of  ordi- 
nary experience,  would  be  quite  as  compe- 
tent to  express  an  opinion  as  to  whether, 
under  a  glveu  etate  of  facts,  It  would  l>e 
probable  or  possible  for  Craig  to  nave  In- 
flicted tbe  wound  from  which  he  died  by 
falling  Dpon  bis  own  knife,  as  tbe  moBt 
learned  and  experienced  surgeon  could  be. 
Tbe  qoeetlon,  therefore,  was  calculated 
to  elicit  an  opinion  from  the  witness  as 
to  a  raattfv  Involving  no  special  knowl- 
edse  or  skill,  which  the  ]ury  wus  quite  as 
competent  to  form  as  the  witness,  and  It 
was  tbert^ore  clearly  Incompetent.  Tbe 
Judgment  of  thle  court  Is  that  the  Juds- 
ment  of  tbe  circott  court  be  afDrmed. 

IteGowAN,  J.,  concora. 


Btatb  t.  Chavib. 

(Supreme  Court  qf  South  Carolina.  Jime  17, 
1891.) 

Ateuxsq  waom  thk  PsRSOif— ITiw  Tbial— Cham- 
bers. 

1.  On  an  todiotmeut  for  prlvllv  stealing  from 
the  person,  where  the  Jury  has  been  instructed 
that  tbe  taking  mast  have  been  secret  in  order  to 
make  out  the  offense,  It  Is  not  error  to  add  that 
it  is  not  necessury  tar  the  state  to  prove  that  no 
force  was  used. 

2.  In  Sonth  Carolina,  a  Judge  in  chambers 
has  no  power  to  grant  a  new  trial  in  a  criminal 
case  on  tbe  ground  of  newly-discovered  evidence. 

Appeal  from  common  pleas  circuit  court 
of  Orangeburg  county ;  Izlar,  JudKS. 

Raysor  dt  Summers  and  Islar,  Glase  A 
Herbert,  for  appellant.  St.  Julien  Jer- 
vey,  for  the  State. 

MclTBit.J.  In  tblscase  tbe  defendant 
was  Indicted  for  and  convicted  of  the  of- 
fense of  privily  stealing  from  the  person 
of  another.  Upon  tbe  rendition  of  the  ver^ 
diet  a  motion  for  a  new  trial  on  the  mtn- 
uten  of  the  court  was  made  and  refused  ; 
whereupon  the  defendant  was  sentenced 
to  15  months' imprisonment  In  the  i)eni- 
tentlary.  After  tbe  adjournment  of  tbe 
eonrt,  a  motion  was  made  before  bis  hon- 
or. Judge  IZLAR,  at  chambera.  who  bad 
presided  at  the  trial,  fur  a  new  trial  npon 
tbe  ground  of  after-discovered  evidence, 
who  held  that  he  bad  no  Jarlsdictlon  to 
bearsnch  a  motion  at  chambers,  and  there- 


fore declined  to  consider  the  motion  on  Its 
merits.  Defendant  appeals  upon  tbe  sev- 
eral grounds  set  out  in  the  record.  Tbe 
first  ground,  having  very  properiiy  been 
abandoned,  need  not  be  stated.  The  sec- 
ond Impotes  error  to  the  clrealt  Judge  In 
charging  the  jury  that,  **ln  matters  of 
proof  of  this  kind.  It  would  not  be  necessary 
for  the  state  to  show  that  there  was  nu 
force  used."  Tbe  third  and  fourth  grounds 
raise.  In  dIDerent  forms,  the  question 
whether  the  circuit  Judge  erred  In  holding 
that  he  had  no  JnriBdictlon,  at  chambers, 
to  bear  a  motion  for  new  trial  upon  the 
ground  of  after-discovered  evidence.  In 
considering  the  second  ground  of  appeal, 
it  would  be  wen  to  undemtand  exactly 
what  the  circuit  Judge  did  say  to  the  Jury; 
and  for  this  purpose  we  extract  from  his 
charge,  as  set  out  In  the  "case, "  the  fol- 
lowing language:  "first,  the  stealing 
must  be  done  secretly ;  and,  secondly,  the 
property  stolen  must  be  takm  from  the 
person  of  the  party  at  the  time.  Now,  I 
charge  yuu  that  the  statute  would  not  be 
violated  In  a  case  of  this  kind  where  force 
wus  u»ed,  as  where  money  is  forcibly 
taken  from  a  person.  Nor  would  the  stat- 
ute he  violated  If  It  was  taken  with  the 
knowledge  of  the  prosecutor.  The  prop- 
erty must  be  secretly  and  privately  taken 
from  the  person  of  the  prosecutor  to  bring 
the  offense  witliln  the  terms  of  tbe  statute 
However,  In  matters  of  proof  ol  tbla  kind, 
It  would  not  be  necessary  for  the  state  to 
show  that  there  was  no  force  used.  The 
value  of  the  property  stolen  Is  not  mate- 
rial, If  It  be  of  some  value.  The  ^avamen 
of  this  offense  consists  in  secretly  taking 
from  the  persou. "  It  seems  to  us  that  this 
charge  is  not  open  to  any  valid  exception 
The  error  Imputed  seems  to  be  in  Instruct- 
ing the  Jury  that  It  was  not  necessary  for 
the  state  to  prove  that  no  force  was  used. 
This  rests  uyon  the  assumption  that,  con- 
trary to  the  general  rule,  tbe  state  was 
bound  to  prove  a  negative,  by  direct  tes- 
timony, for  It  seems  to  ne  that  if  tbe  Jury 
were  satisfied,  as  the  Judge  Instructed 
them  that  they  must  be  before  they  could 
convict,  that  the  property  was  taken  se- 
cretly and  privately  from  the  person  of 
the  prosecutor,  that  carried  with  It  the 
Idea  that  it  wasnot  taken  forcibly.  There 
are  several  different  species  of  larceny, 
made  up  ol  different  elements,  and  we  see 
no  reason  why  the  state  should  be  re- 
quired to  offer  evidence  ignoring  one  ele- 
ment more  than  another;  and  the  logical 
result  of  the  view  contended  for  by  appel- 
lant would  be  that  an  Indictment  for  any 
given  species  of  lurceney  could  not  be  sus- 
tained unless  the  state  offered  evidence 
negativing  the  existence  of  the  elements 
necessary  to  constitute  every  other  species 
of  larceny.  Such  a  view  cannot  be  accept- 
ed. All  that  Is  necessary  lor  the  state  to 
prove,  under  an  indictment  for  any  of- 
fense, is  theexisteuce  of  all  the  facts  neces- 
sary to  constitute  such  offense,  and.  If  It 
is  claimed  that  other  facts  exist  which 
would  show  that  the  offense  is  really  of  a 
dHfercmt  character  from  that  charged, 
that  Is  a  matter  to  be  shown  by  the  de- 
tense,  and  need  not  be  negatived  by  the 
state,  anless  tbe  statute  creating  the  of- 
Imse  shall  BO  require;  and  certainly  there 
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Is  no  mch  raqolremeBt  la  the  stutnte  an- 

der  which  this  prosecution  was  bruoRht. 
This  view  IB  Hlastrated  by  the  case  of  Oea- 
ing  T.  State,  1  Mc<k>rd,  673,  recognized  In 
Intoriiiatlon  v.  Oliver.  21  S.C.,  at  page  324, 
where  it  waa  held  that,  ouder  an  Indict- 
ment lor  retailing  splrituoua  liquors  wlth- 
oot  a  Ucenae.  the  state  need  not  prove 
that  the  detendant  bad  no  Ucenae,  as  that 
was  a  matter  of  ddense  to  be  proved  by 
deFeudaut.  For  a  ranch  Btron^er  reason  ft 
was  clearly  unnecessary  for  the  state  to 
pntvetbattberewas  no  torce  In  taking  the 
property  alleged  to  have  been  privily 
stolen  from  the  person  of  the  prosecutor. 
The  third  and  fourth  grounds  raise  the 
single  question  whether  a  Judge  at  cham- 
bers has  Jurisdiction  to  bear  and  deter- 
mine a  motion  tor  a  new  trial  in  a  crimi- 
nal case,  upon  the  ground  of  after-discov- 
ered evidence.  So  far  as  we  know,  there 
Is  no  authority  to  show  that  a  Judge  at 
chambers  has  any  such  Jurisdiction  by  Tlr- 
tue  of  any  powers  inherent  in  his  office. 
II.  therefore,  sach  a  power  exists.  It  mast 
be  derived  either  from  the  constitution  or 
some  statute,  and  no  provision  of  thecon- 
stUution.  nor  bas  any  statute,  been  cited 
conferring  such  a  power,  it  cannot  be  de- 
rived from  the  act  of  1868.  now  incorpo- 
rated In  Gen.  St.  §  211S.  lor  there  the  power 
iH  conferred  upon  the  cireuit  courts,  not 
upon  the  judges,  and  tbe  distinction  be- 
tween the  powers  ol  tbe  elrcolt  court  and 
a  Ju'lge  at  chambers  Is  well  recognised,  es- 
pecially In  regard  to  motions  tor  a  new 
trial.  Claweon  v.  Hutchinson,  14  S.C.  617; 
State  V.  David,  Id.  428.  These  cases  al- 
8u  show  tnat  such  a  power  cannot  be  de- 
rived from  the  act  of  1869,  for  the  reasons 
therein  stated,  and  we  may  add  for  the 
additional  reason  that  such  act  bas  been 
expressly  repealed  by  tbe  act  of  1880,  (17 
St.  841.)  It  is  clear,  therefore,  that  there 
was  no  error  on  tbe  part  of  Judge  Izi^ab 
In  declining  t<*  take  Jurisdiction  of  tbe  mo- 
tion at  chambers  It  seems  to  be  sup- 
posed that  the  practical  result  would  be 
to  deprive  a  party,  who  bad  been  convict- 
ed In  the  court  of  sessions  and  sentenced, 
of  the  privilege  of  moving  for  a  new  trial 
upon  t-be  gfound  of  after-discovered  evl 
dence,  where  the  discovery  was  not  made 
until  after  Judgment  rendered.  But  this 
is  a  mistake,  as  shown  by  State  v.  David, 
supra,  where  such  a  motion  was  made 
and  granted  long  after  Judgment  had 
been  rendered  against  him.  But  In  that 
ease  the  motion  was  made  to  the  conrt  of 
sesBlonB.not  to  a  Judge  at  chambers.  The 
judgment  of  this  court  Is  that  the  Judg- 
ment of  tbe  circuit  court  be  affirmed, 
without  prejudice  to  tbe  right  of  the  de- 
fendant to  move  for  a  new  trial  upon  the 
ground  of  after-discovered  evidence,  before 
the  proper  Jarisdlctlon,  If  he  shall  be  so 
advised. 

MoQowAN,  J.,  conenrs. 


HtXiL  T.  La.ure.ns  County. 

(Supreme  Court  of  South  CimMna.  June  17, 
1891.) 

DincTivs  HiOHVATB— LuBiUTT  OF  Cotthtt. 
Where  one  Teoeivea  iojnriea  from  defects 
1b  ■  road  which  i%  a  devlstlui  firom  the  regolar 


highway  laid  out  by  the  ovarseer  of  the  road 
hands  at  the  suggestios  of  the  neighbora,  aad 
without  the  authority  of  the  county  commisition. 
ers,  who  alone  are  empowered  by  law  to  alter 
highways,  he  caonot  recover  against  the  oonn- 
ty  under  Gen.  St  S.  C.  S  whioh  provide* 

tliat  "any  peraim  who  ahall  reotive  boditr  Injiny 
*  *  *  through  a  defect  in  the  repair  of  a  high- 
way »  *  *  may  recover  In  an  action  sgauit 
the  ooun^,  **  etc 

Appeal  from  common  pleas  circuit  conrt 
of  Ilaurensconnty;  Wallace,  Judge. 

Benet  AMcOowaa  and  Haskell  A  DM, 
for  appellant.  H.  7.  SUmpaott,  for  n- 
spondept. 

McIvBR,  J.  This  was  an  action  to  re- 
cover damages  for  an  injury  sustained  by 
plaintiff  while  traveling  along  an  allseed 
public  highway  In  Laurens  county,  lead- 
ing from  the  town  of  Laurens  to  the 
town  of  Hamburg.  It  seems  that  tbe  rec- 
ognised public  highway  between  those 
two  points,  after  the  construction  uf  tbe 
Port  Royal  &  W.  G.  Railroad,  in  1884. 
passed  under  a  trestle  on  said  railroad, 
and  that,  the  highway  at  that  point  be- 
coming very  rough,  in  the  summer  of  1886  a 
new  road  was  cnt  out.  at  the  suggestion 
of  The  neighbors,  which  left  the  public 
highway  some  76  yards  before  reaching 
the  trestle,  and,  passing  under  the  trestle 
at  a  point  some  25  or  30  yards  below, 
again  joined  the  pobllc  highway  about  76 
yards  beyond  the  trestle;  and  that  In 
passing  under  the  trestle  by  this  new  road 
a  very  sharp  turn  had  to  be  made,  whieb 
seems  to  have  been,  In  large  part  at  least, 
tne  main  cause  of  the  accident  complained 
of.  There  was  no  evidence  that  this  new 
road  was  opened  by  any  authority  from 
the  county  commissioners,  or  that  it  was 
ever  known  to  them.  No  special  commis- 
irionerB  were  apjpolnted.as  reqnlred  by  tbe 
act  of  1888,  which  will  hereinafter  be  re* 
ferred  to,  and  no  notice  given  to  the  rail- 
road company  or  to  any  one  else  that 
such  new  road  was  to  be  opened,  or  that 
such  change  was  to  be  made  In  the  recog- 
nised public  highway.  But  the  oversGorot 
tbe  road-hands,  at  the  instance  of  tbe 
neighbors,  undertook  to  make  this  change 
In  the  public  highway  without  any  au- 
thority; so  far  as  appears.  It  does  appear, 
however,  that  In  1888,  after  the  accident 
complained  of  had  occurred,  tbe  public 
highway  was  changed  by  the  authority 
of  tbe  board  of  county  commissioners, 
which.  It  seems,  avoided  the  difficulty  ol 
passing  ander  the  treatle.  At  tbe  dose  of 
plaintiff's  testimony  defendant  moved  for 
a  nonsuit  upon  the  ground  that  there  was 
no  evidence  that  tbe  road  upon  which  tbe 
accident  occurred  was  a  highway.  The 
motion  was  granted  by  bis  honor.  Judge 
Wallace,  and  the  plaintiff  appealed  upon 
the  several  grounds  set  out  In  the  record. 

Under  the  view  which  we  take  of  this 
ease  it  will  not  be  necessary  to  consider  In 
detail  the  several  arronnds  of  appeal.  In* 
asmacfa  as  It  Is  well  settled.  In  this  state 
at  least,  that  a  municipal  corporation  Is 
not  liable  to  a  civil  action  for  damages 
sustained  tty  reaeon  of  Its  failure  to  per- 
form any  of  tbe  duties  Imposed  upon  It  by 
law.  In  the  absence  of  a  statute  imposing 
such  liability,  (Young  v.atv  of  Charles- 
ton»30S.  C.  116;  Chick  v.  Newbeny  Co., 
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clear  that  we  must  look  alone  to  the  stat- 
ote  to  aacertaln  whether  such  a, corpora- 
tion la  liable  In  a  given  caae.  Oar  statute 
upon  this  sabject  IS  to  be  found  In  section 
iW7,  Qea.  St.,  which  readH  as  follows: 
"  Any  person  wfaoshall  receive  bodily  inlury 
or  damage  la  his  person  or  property 
through  a  defect  in  the  repair  of  a  high- 
way, causeway,  or  bridge,  may  recover, 
in  an  action  against  tbe  coaoty,  the 
amount  of  damages  flied  by  tbe  flndtng 
ol  a  Jary.**  It  la  very  obvious,  tbe^vfore, 
that  the  plulnttfl  could  not  recover  In  this 
cane  unless  he  showed  that  the  Injury  of 
which  he  complains  occurred  "  through  a 
defect  In  the  repair  of  a  highway."  We 
agrpe  with  the  circuit  Judge  that  tbe 
plaintiff  not  only  failed  to  offer  any  evi- 
dence tending  to  show  this,  but,  on  the 
contrary,  hla  own  evidence  sbows  that 
tbe  Injuiy  was  caused  by  a  defect  In  a 
road  which  was  not  a  highway,— a  road 
which  was  not  laid  out  by  any  competent 
authority,  and  over  which  the  defend- 
ant corporation,  through  its  recognized 
agents,  the  county  commissioners,  could 
exercbie  no  control,~and  hence  the  corpo- 
ration cannot  be  held  responsible  for  any 
defects  In  Its  condition.  Ttie  act  of  1883, 
above  alluded  to,  (18  St.  6S1,)  expressly 
provides  "that  the  board  of  connty  com- 
mtssloners  of  the  several  counties  within 
this  state  be,  and  the  same  are  hereby, 
authorized  and  empowered,  upon  the  petl* 
tlon  of  twenty  freeholders  Interested 
tberdn,  to  appoint  three  special  commte- 
alonera  and  employ  a  surveyor,  whose  du- 
ty It  shall  be  to  lay  out  or  change  the  lo- 
cation of  public  highways  In  those  cases 
where  said  county  commissioners  shall  be 
satisfied  that  the  road  applied  for  Is  im- 
portant for  the  convenience  of  travel  and 
benefit  of  commerce."  This  act,  after 
prescribing  the  mode  of  proceeding,  etc., 
concludes  with  a  section  expressly  repeal- 
ing all  acts  and  parts  of  acts  inconsistent 
therewith.  This,  so  far  as  we  are  In- 
formed, is  now  the  only  law  prescribing 
the  mode  of  laying  out  anew  highway,  or 
changing  the  location  of  one  previously 
laid  out.  Hence,  where  any  one  under- 
takes to  change  the  location  of  an  exlbtiug 
highway  without  conforming  to  the 
mode  prescribed  by  law,  such  change  is 
not  only  Illegal  and  without  authority, 
but  by  tbe  provision  ol  Rectlon  1070  of  the 
General  Statutes  be  su'jjects  himself  to  a 
Bolt  at  the  Instance  of  the  county  commis- 
Bloneni.  It  Is  clear,  therefore,  that  when 
Moore,  the  overseer  of  the  road-hands,  at 
the  Instance  of  Sftme  of  tbe  neighbors,  un- 
dertook to  ebange  the  location  of  the  pre- 
viously existing  highway,  his  act  was  not 
only  without  lawful  authority,  but  sub- 
jected him  to  a  penalty.  There  is  not  on- 
ly no  evidence  tending  to  show  that  the 
connty  commissioners  either  knew  of  or 
much  lees  approved  the  change  in  the  loca- 
tion of  the  existing  highway,  but  the  c(m- 
trary  may  be  Inferred  from  the  tact  that 
when  the  location  was  changed,  in  18b8, 
by  their  authority,  a  different  route  was 
selected  from  that  which  had  been  adopted 
by  Mr.  Moore.  But,  even  It  it  could  be 
assumed  that  the  county  commissioners 
knew  and  approved  tbe  change  made  by 
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Moore,  that  would  not  make  It  lawful, 
unless  It  also  appeared  that  the  mode  pra- 
scribed  by  the  act  of  1888  had  been  pniv 
sued.  The  posltton  taken  by  the  appd- 
lant's  counsel,  that  the  defendant  is  es- 
topped by  the  act  of  Moore,  certainly  can- 
not be  sastained ;  tor,  even  If  Moore  could 
be  regarded  as  the  agent  of  the  deff^ndant 
corporation,  It  Is  quite  clear  from  the  case 
of  Chick  V.  Newberry  Co.,  supra,  that  no 
estoppel  would  arise.  We  agree,  there- 
fore, with  the  circuit  Indgethat,  the  Injury 
sustained  by  plalntlft  navlng  occurred 
from  an  alleged  detect  In  a  road  which 
was  not  a  highway,  he  has  no  cause  of 
action  against  tbe  defendant.  The  Judg- 
ment of  this  court  Is  that  the  Judgment  of 
the  circuit  court  be  affirmed. 

McGowAN,  J.,  concurs. 


Statb  V  Lbvelia 

(Suimnu  Court  ttf  South  CoroHno.  June  17, 

1891.) 

Boiaonni— Ualios— PBovooi.Tioa —  Boxcma— Ix- 

STBDCmONS. 

1.  On  an  Indictment  for  marder  It  Is  not  error 
to  charge  that  the  law  Infers  malice  from  the 
nnlawfol  ase  of  a  deadly  weapcm  reaalting  in 

death. 

2.  "So  words,  however  opprobrious,  furnish 
■nlBcient  provooation  to  reduce  a  killing  with  a 
deadly  weapon  from  murder  to  manslaughter. 

&  Nor  u  It  error  to  charge  that  suicide  Is  an 
anlawful  act,  and  that  when  one,  In  attempting 
to  commit  suicide,  takes  the  life  of  another,  Uiat 
is  morder. 

Appeal  from  common  pleas  circuit  court 
of  Charleston  connty;  Aldricu,  Judge. 

67e2nant^.ifieae7i,  for  appellant.  w,8t. 
Julien  Jerrey,  tor  the  State. 

McIvRR,  J.  The  defendant  was  Indicted 
for  and  convicted  of  the  mnrder  of  his 
wife,  and.  Judgment  having  been  entered 
on  the  verdict,  he  appeals  upon  the  follow- 
ing grounds:  **(1)  Because  bis  honor 
erred  In  charging  the  Jury  that  '  malice 
will  also  be  inferred  from  the  use  of  a 
deadly  weapon;'  and  that  intent  and 
malice  are  one  and  the  same  thing,  when 
there  Isnopresamptlon  or  interenceof  law, 
unless  It  Is  a  natural  and  reasonable  pre- 
sumption from  the  facts  proved,  f 2)  Be- 
cause the  charge  of  his  honor  'tnatno 
words,  however  cruel,  and  the  man,  no 
matter  how  great  the  heat  and  paMlon 
may  be,  who  slays  his  fellow-man  upon 
no  other  provocation  than  mere  words,  is 
guilty  of  murder,'  is  not  In  accordance 
with  the  modem  doctrine  of  our  law, 
was  not  applicable  to  the  case,  and  was 
very  misleading  to  the  Jary.  (S)  Because 
bis  honor  erred  In  charging  tbe  Jary  that 
every  death  that  results  from  the  unlaw- 
ful act  of  another  Is  murder.  (4)  Because 
the  charge  of  his  honor  was  otherwise 
contrary  to  law."  The  charge  of  Judge 
Aldrich.  before  whom  the  prisoner  was 
tried,  la  set  out  In  the  "case,"  and  should 
be  incorporated  In  the  report  of  this  case. 
We  will  therefore  proceed  to  consider  the 
several  grounds  of  appeal  In  tbelr  order 
as  stated,  only  r^erring  to  such  portions 
of  the  charge  as  will  be  necessary  for  a 
proper  understanding  of  the  questlona 
raised  and  considered. 
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The  first  KTonnd  presents  two  qnes- 

tlonti:  (1)  Whether  tnere  was  any  error 
ill  Baying  to  the  jury  that  "malice  will  be 
interred  from  the  use  of  a  deadly  weapon." 
<2)  Whether  Intent  and  malice  are  one 
•and  the  same  thing,  prorlded  it  shall  firat 
■appear  that  the  Jnajce  so  Instructed  the 
Jury.  As  to  the  first  question,  it  will  be 
observed  that  the  words  then  quoted  were 
not  used  by  the  clrrult  judge,  but  are  tak- 
«n  from  the  lunfcuaee  of  the  BuIIeltor's 
ninth  request,  to  which  the  judge  respond- 
-«d  In  these  words:  "That  Is  u  presump- 
tion or  rule,  not  so  much  of  law  as  of  com- 
mon sense.  Ordinarily,  It  a  man,  In  bis 
•eoses,  ases  a  deadly  weapon  tn  a  way 
-calculated  to  do  ereat  barm  to  another 
person,  the  law  and  common  sensn  says 
that  he  Intended  the  result  which  his  act 
lirouKht  about."  The  rule  is  well  settled 
that  every  Bune  mania  presumed  to  Intend 
the  ordinary  and  probableconse'iuences  of 
-any  act  which  he  purposely  does,  and  this 
rule  Is  applied  even  In  capital  cases.  3 
Greenl.  Ev.  S9  IS.  14.  This  Is  plainly  what 
the  jud^o  meant  by  the  language  he  used, 
and  therefore  there  was  no  error  in  this 
resprat.  But.  even  If  It  be  assumed  that 
the  judge  must  be  regarded  as  adopting 
the  lan^^uage  used  in  the  solicitor's  ninth 
•request,  quoted  above,  we  still  think  there 
was  no  error.  In  2  Bish.Crlm.  Law,  §  ftSO, 
it  is  said:  "As  general  doctrine,  subject, 
we  shall  see.  to  some  qnallficatlon.  the 
malice  of  murder  la  conclusively  Inferred 
from  the  unlawful  use  of  a  deadly  weapon, 
resulting  In  death."  And  to  the  same 
effect,  see  tl  Greeni.  Ev.  §§  146,  147.  This 
doctrine  has  also  been  recognised  in  this 
atate.  See  State  v.  Tooliey.  2  Rice,  Dig. 
105;  State  v.  Ferguson,  2  Hill.  (S.  C.)  «19; 
State  V.  Smith.  2  Strob.  77.  It  Is  true  that 
the  Inference  of  malice  drawn  from  the  use 
of  a  deadly  weapou  may  he  rebutted  by 
testimony,  but.  In  the  absence  of  any  such 
teHtimony,  malice  may  be  and  is  inferred 
from  the  uae  of  a  deadly  weapon  causing 
death.  The  second  Inquiry  arising  under 
tlie  first  ground  of  appeal  Is  as  to  the 
Identity  of  intont  with  mnlir«.  But  we  do 
nut  And  anything  In  the  charge  of  the 
Judge  which  warrants  the  Idea  that  any 
such  Instruction  was  given  to  the  Jury. 
The  Jury  were  Instructed  that,  if  the  net 
which  produced  death  be  nttcnded  with 
fiuch  clrcuniHtancee  as  indicate  a  wicked, 
depraved,  and  malignant  spirit,  the  law 
will  imply  malice,  without  reference  to 
what  was  paKHing  In  the  prisoner's  mind 
at  the  time,  and  this  was  good  law,  as  It 
was  tnken,  word  for  word,  from  the  opin- 
ion uf  the  court  in  state  v.  Smith,  supra. 

The  second  ground  ol  appeal  likewise 
presents  three  Inquiries:  (1)  Whether 
provocation  by  words  only  will  be  suffi- 
cient to  reduce  a  killing  from  murdur  to 
manslaughter:  (2)  whether  the  language 
complained  of  in  this  gmnnd  was  applica- 
ble to  the  ease;  (8)  whether  it  was  mis- 
leading to  the  jury.  We  will  first  consider 
the  last  two  questions,  which  are  really 
one,  for  we  suppose  that  the  language  ob- 

Jectcd  to  as  misleading  is  thouglit  to  be  so 
>ccau8e  not  applicable  to  the  case  as  made 
l>y  the  testimony.  But  as  none  of  the  tes- 
timony Is  Incorporated  in  the  case,  and 
the  record  does  not  {nrnish  ns  with  even  a 


general  outline  of  the  ctreunutaneea  at- 

tending  this  deplorable  tragedy,  It  Is  Ira- 
posslble<ror  us  to  say  that  these  remarks 
were  either  inapplicable  to  the  case  made 
or  calculated  to  mislead  the  jury.  On  the 
contrary,  we  are  bound  to  assume  that 
they  were  applicable,  as  we  cannot  aup- 
posethat  the  circuit  lodge,  in  Instructinip 
the  jury  as  to  their  duties  In  so  grave  a 
case,  would  allow  himself  to  Indulge  In 
general  observations  that  had  no  applica- 
tion to  the  case,  and  might,  therefore^ 
tend  to  distract  the  minds  of  the  Jnry  from 
the  real  Issues  they  were  to  pass  upon. 
Turning,  then,  to  the  first  inquiry,  It  will 
be  observed  that  the  Judge,  after  explain- 
ing to  the  jury  the  difference  between  mur- 
der and  manslaughter,  used  the  language 
objected  to,  probably  for  the  purpose  of 
dleabusmg  their  minds  of  what  seems  to 
be  a  popular  Impression,  that,  where  the 
kllhng  Is  done  In  sudden  heat  and  passion, 
the  crime  will  lie  manslaughter,  and  not 
murder,  without  reference  to  the  provoca- 
tion recdved.  It  was  thm  very  natural 
for  him  to  go  on  and  explain  the  nature  of 
such  provocation  as  would  or  would  not 
be  suthcient  to  reduce  the  killing  from 
murder  to  manslaugliter.  It  was  in  this 
connection  that  the  Jury  were  Instructed, 
correctly  as  we  think,  that  provocation 
by  words  only,  no  matter  how  opprobri- 
ous, would  not  be  sufficient.  That  this 
has  been  the  law  of  this  state  from  time 
Imroemorinl  cannot  be  questioned,  and 
we  are  not  aware  that  any  such  modem 
doctrine  as  that  contended  for  has  ever 
been  recognized  In  this  state.  On  the  con- 
trary, one  of  the  recent  decisions  of  this 
court  (State  v.  Jacobs,  28  S.  C.  29,  4  S.  E. 
Rep.  799)  expressly  holds  the  contrary. 
Thlsbroad  statement  of  ttaedoctrine  most 
be  understoud  as  applying  to  a  caae 
where  the  death  was  caused  by  the  use  of 
a  deadly  weapon,  as  it  may  be  different 
where  the  death  results  from  the  use  of 
some  agency  not  likely  to  produce  death, 
as,  for  example,  from  a  blow  with  the 
fist.  But  although,  as  we  have  said, 
there  is  nothing  In  the  record  tarnished  as 
to  show  the  circumstances  attending  the 
homicide,  yet  the  fact  that  the  death.  In 
this  Instance,  was  caused  by  the  use  of  a 
deadly  weapon  sufficiently  appears,  as 
well  from  the  judge's  charge  as  from  the 
agreement  to  amend  the  brief  made  at 
the  hearing,  by  stating  that  the  prisoner 
fired  two  shots.  We  do  not  think,  there- 
fore, that  the  second  ground  of  appeal  can 
be  sustained. 

The  third  ground  of  appeal  rests  upon  a 
misconception  of  the  judge's  charge.  In- 
deed, It  seemB  to  be  conceded,  in  the  argu- 
ment of  appellant's  counsel,  that  the  Judge 
did  not  state  In  terms  to  the  Jnry  t!ie 
proposition  there  excepted  to,  but  that 
such  is  the  Inference  to  be  drawn  from  the 
Inngnage  used  by  him.  We  dn  not  think 
that  any  such  Inference  could  properly  be 
drawn  from  the  language  used.  On  the 
contrary,  as  It  seems  to  us,  the  plain 
meaning  of  the  proposition  stated  to  the 
Jury  was  that  the  law  will  Imply  that  a 
person  who  does  an  unlawful  act  intended 
the  natural  and  probable  consequences 
of  his  unlawful  act,  and  la  therefore  re- 
sponsible therefor;  and,  when  read  In  eon- 
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nectlan  with  the  lUnstratlon  given  of  A., 
intpndlne  to  Bht>ot  B.,  flree  apou.  him,  in- 
tending to  murder  lilni,  bnt  nilasen  B.  and 
kills  C,  ttten  A.  would  be  guilty  of  mur- 
der, although  he  may  not  have  bad  the 
ftligrhtest  Intention  ol  kllllne  C.  or  even  in- 
JurlDK  hira  in  any  way,  the  jnry  could  not 
possibly  have  bad  a  doubt  as  to  the  mean- 
ing of  the  propoBitlnn,  which  was  clearly 
correct,  as  was  held  In  Htate  t.  Smith,  su- 

fira.  The  other  Illustration  given  by  the 
Ddge  of  one  kitllng  another  In  an  attempt 
to  commit  suicide,  and  commented  on  by 
counsel  forappellant  luhls  argument  here, 
as  preftenttDg  an  Incorrect  view  of  the  law, 
will  be  considered,  though  the  case  as 
prepared  forargnment  here  contains  noth- 
ing from  which  it  can  be  inferred  that 
there  was  any  evidence  out  of  which 
such  a  question  could  be  raised.  It  Is  true 
that  counsel  in  his  argument  does  say 
That,  according  to  the  evidence,  the  de- 
fendant attempted  to  kill  himself,  and  in 
doing  so  unfortunately  billed  his  wife, 
who  was  attempting  to  prevent  the  sui- 
ctdal  act.  But  as  we  have  often  held  that 
we  cannot  decide  a  case  upon  any  testi- 
mony, stated  only  In  argonient,  and  not 
app^iarlng  in  the  case  prepared  for  a  hear- 
ing In  this  court,  this  mutter  Is  not  prop- 
erly before  us.  Ina>3much,  however,  as 
this  is  a  case  Involving  buch  grave  conse- 
quences, we  are  not  unwilling  to  depart 
fn>m  the  well-settled  rule,  and  consider 
the  propriety  of  what  was  said  to  the  Jury 
upon  the  subject  of  suicide,  although  there 
is  no  exception  to  that  part  of  the  charge. 
The  Judge  used  thislnnguaKC  in  his  charge: 
"In  the  eye  of  the  law,  self-destruction — 
eiiieide—fs  an  offense;  It  is  an  unlawfnl 
act;  and.  If  a  man  with  a  deadly  weapon 
undertakes  to  take  his  own,  life,  be  is  do- 
ing an  QnlawfnlHCt;  and  If  In  the  commis- 
sion, or  attempted  commission,  of  that 
act.  he  takes  ttie  life  of  an  innocent  party 
standing  by,  then.  In  the  eye  ol  the  law, 
that  Is  morder."  To  this  Instruction 
there  Is  no  well-founded  exception.  In  1 
itnss.  (Mmes.  (:id  Anier.  Ed.) 424, It  Is  said  : 
"Whenever  an  unlawful  act,  an  act  rn/tlum 
in  se.  is  tlone  in  prosecution  of  a  reloniuus 
Intention,  and  death  ensues,  It  will  be 
murder. "  Now,  as  snlclde  is  an  unlawful 
act,  malum  in  se,  ann  Is  a  felony,  (1  BIsh. 
Crlm.  Law,  §§  511-615,)  there  can  be  no 
doubt  that  the  proposition  laid  down  by 
the  judge  Is  correct.  We  have  carefully  e.x 
amined  the  case  of  Com.  v.  Mink,  12:1 
Mass.  428.  cited  bycoanael  forappellant, 
on  this  point  and  we  do  not  think  It  Is  ap- 
plicable, for  the  reason  that  In  the  state  of 
Massachusetta  they  have  a  statute  pro- 
viding that  "any  crime  puulshablR  by 
death  or  imprls(jnraent  In  the  state-prison 
is  a  felony,  and  no  other  crime  shall  be  so 
considered."  Suicide  theteforo  is  not  a 
felony  In  that  state,  as,  from  the  very  nat- 
ure the  case,  it  cannot  be  punishable  by 
death  or  Imprisonment  In  the  state-pris- 
on;'* and  yet,  in  that  very  case.  Ghay,  (J. 
J.,  In  delivering  the  opinion  of  the  court, 
Intimates  pretty  plainly  that  one  who,  in 
an  unsuccessful  attempt  to  ci>mmlt  sui- 
cide, nnlntcntlonally  kills  another,  who  Is 
endeuTorlng  to  prevent  It,  Is  gnllty  of 
murder.  But  In  this  state  we  have  no 
SDch  statute,  and,  on  the  con trary,  sec- 
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tion  26^  of  the  General  Statutes  prescrib- 
ing the  form  of  the  verdict  of  a  coroner's 
Inquest,  in  a  case  of  suicide,  by  the  use  of 
the  term  "  feloniously  "  expressly  recognises 
It  as  retaining  its  common-law  character 
as  a  felony. 

The  fourth  ground  of  appeM  is  too  gen- 
eral to  require  attention.  Nevertheless, 
in  fkvorein  viUe,  we  will  not  decline  to 
consider  snch  questions  as  we  can  gather 
from  the  argument  were  Intended  to  be 
raised  by  that  ground.  The  first  Is  as  to 
the  doctrine  of  "moral  Insanity, "  as  It  Is 
sometimes  culled,  or  uncontrollable  Im- 
pulse. While  It  Is  not  to  be  denied  that 
there  are  cases  In  some  of  the  states  which 
recognise  this  doctrine  as  a  defense  against 
a  charge  of  crime,  yet  it  never  has  and  we 
tmst  never  will  obtain  a  foothold  in  this 
state;  for  we  agree  with  Juflge  i><HKR- 
WOOD,  when  he  said  In  the  recent  case  of 
Slate  V.  PagelB,  92  Mo.  300,  4  S.  \V.  Kep. 
931;  "It  wilt  be  a  sad  day  for  this  state 
when  uncontrollable  Impulse  shall  dictate 
a  rule  of  action  to  our  courts.  **  It  Is  a 
matter  that  Is  not  susceptilile  of  proof, 
and  to  allow  a  person  to  escape  the  consc;- 
quences  of  his  criminal  set  by  asserting 
that  he  acted  under  an  impnise  which  he 
could  not  restrain,  although  he  knew  his 
act  to  be  unlawful,  would  be  dangerous,  It 
not  destructive,  to  the  peace  of  society. 
See  State  v.  Bnndy,  24  S.  C.  444,  44.5;  State 
V.  Alexander,  30  S.  O.  74,  8  H.  B.  Rep.  440. 
See,  also,  Leacbe  v.  State,  22  Tex.  App. 
279,  3  S.  W.  Rep.  539,  where  '.he  question  Is 
ably  and  elaborately  discussed,  and  the 
ruling  was  In  conformity  to  the  view  we 
have  adopted.  In  Parsons  v.  State,  81 
Ala.  577.  2  South.  Rep.  854.  the  whole  sub- 
ject of  Insanity  as  a  defense  Is  most  ably 
and  elaborately  discussed,  and  both  sides 
of  the  question  more  Immediately  present- 
ed hei'e  will  be  found  fnlly  presented  In  the 
opinion  ofthe  court  delivered  by  Somkr- 
vii.lh,  J.,and  the  dissenting  opinion  by 
Stonk,  ('.  J. 

Un<ler  this  ground,  the  appellant's  coun- 
sel further  objects  to  the  drfHhItlon  of 
"malice"  as  given  by  the  circuit  judge,  be- 
cause it  omits  the  word  "Intentionally," 
and  claims  thata  correctdetlnitlon  should 
read:  "'Malice'  means  the  doing  of  an 
unlawful  act  intentionally,  without  Justi- 
fication or  excuse. "  Perhaps  this  criticism 
might  be  well  founded  If  we  confinrd  our 
attention  solely  to  the  particular  sentence  ' 
upon  which  it  Is  based;  but  when  the 
whole  chai^  Is  considered  together,  as 
the  rule  requires  It  to  be,  there  Is  plainly 
no  tonndation  for  the  exception.  Krora 
what  we  can  discover  us  to  the  nature  of 
the  case  In  which  this  charge  was  made, 
as  well  from  the  record  as  the  argument 
here,  it  does  not  seem  to  us  that  the  omis- 
sion of  this  qualifying  word  In  defining 
the  term  "malice"  could  possibly  hove 
prejudiced  the  prisoner.  As  we  have  seen, 
the  law  presumes  that  a  person  intends 
the  natural  and  probable  consetiuenccs  ol 
his  own  act,  and  It  Is  for  the  party 
charged  to  show  the  absence  of  Intention. 
Hence,  when  It  Is  shown  that  one  has 
taken  the  life  ol  another,  without  justifi- 
cation orexcnse,  the  law  will  imply  mal- 
ice, without  reference  to  what  was  actual- 
ly passing  in  the  prisoner's  mind  at  the 
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time  he  committed  the  homicide.  The 
Jodfpment  of  thiscourt  Is  that  the  ludKmeu t 
of  the  circuit  court  he  affirmed,  and  that 
the  case  be  remanded  to  that  court  fur  the 

Surpose  of  having  a  new  day  assigned  for 
le  execution  of  the  sentence  heretofore 
Imposed. 

McOowAN,  J.,  concurs. 


CUNNINRBAU  et  &!,  V.  CADTBBN. 

(Su/aretM  Court  of  South  Carolina.   Jma  17, 

1881.) 

Affhal— Fiuxo  BzraPTioiTB— DinuBSAL  —  BnH- 

8T1.TIMBNT. 

Though  Act  B.  C.  Dec.  2i,  1889,  S  S,  (SO  St 
866,)  requires  appellant  to  serve  bis  case  with  ez- 
oeptioDs  OB  the  oppoeite  parU'  or  hU  attorney 
within  80  days  after  serrice  of  the  notice  of  ap- 
peal, the  trial  Judge  may  extend  his  time:  and 
when  he  has  done  su,  and  the  clerk,  without 
Imowledge  of  the  ezteusion,  has  dismissed  the 
appeal,  under  supreme  court  rule  No.  1,  the  ap- 
peal wttl  be  reinstated. 

Appeal  from  common  pleas  circuit  court 
of  Lancaster  county;  WiTUBospupN, 
Judse. 

This  Is  a  motion  In  behalf  of  defendant 
(appellant)  to  reinstate  bla  appeal,  dis- 
missed by  the  clerk  under  rule  i  ot  this 
court.  The  petition  of  the  defendant  (ap- 
pellant) represents  as  follows:  **  (1)  That 
In  the  above-stated  case  the  defendant,  on 
the  28th  day  ot  January,  liS9\,  gave  in 
good  faith  regular  notice  of  appeal  from 
the  circuit  decree  in  said  action,  and  the 
aaid  notlcei  with  certain  exceptions,  was 
on  the  same  day  regularly  served  on  plain- 
tilts'  attorneys,  the  right  to  serve  other 
exceptions  being  therein  n»erved.  The 
circuit  decree  was  made  after  term-time, 
and  was  filed  on  the  19th  day  of  January, 
1891 ;  and  the  settled  determination  of  de- 
fendant and  hiB  attorneys  was  then,  and 
Is  still,  to  prosecute  the  ap|>eal,  with  all 
convenient  speed  and  dispatch.  (2)  That 
on  account  of  the  magnitude  of  the  work 
In  the  preparation  of  tlie  case,  and  the 
lack  of  time,  with  other  pressing  buHlness, 
to  do  the  same  properly,  defendant,  by 
his  attorneys,  gave  written  notice  to  plain- 
tiffs* attorneys,  on  the  11th  day  ot  Febru- 
ary, 1S91,  that  be  vrould  apply  to  the 
judge (^WiTBKKBPOON)  who beard  the  causa 
and  filed  the  decree  for  an  extension  ot 
time  in  which  to  servo  his  case  with  excep- 
tions, whereupon  Judge  Witherkpoon, 
at  chambers,  on  the  23d  day  ot  February, 
1S91,  at  the  time  and  place  designated  In 
the  notice,  made  an  order  extending  the 
time  within  which  to  serve  the  case  with 
exceptions  until  the  1st  day  of  June  next, 
(1891.)  wblch  order  thus  extending  the 
time  was  filed  in  the  clerk's  office  at  Lan- 
caster C.  H.,  on  the  26th  day  of  February, 
1891,  and  the  said  plaintiffs  and  their  at- 
torneys hud  notlcp  thereof  on  the  same 
day.  (8)  That  Ernest  Moore,  one  ot  the 
plaintiffs'  attorneys,  who  had  express  no- 
tice ot  the  order  aforesaid,  on  the  lltb  day 
of  March,  1S91.  on  bis  own  affidavit,  moved 
before  A.  H.  Booser,  Bsq.,  clerk  of  the  su- 
preme court  In  Columbia,  for  a  dismissal 
of  said  appeal,  to  which  said  altldavlt 
petltlont-r  craves  reference;  and  thereupon 
the  said  clerk  did  sign  an  order  dismissing 
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the  appeal  of  defendant,  on  the  alleged 
ground,  as  defendant  Is  Informed,  that 
defendant  bad  failed  to  make  to  the  said 
clerk  the  return  provl'led  for  In  the  first 
and  second  rules  of  the  supreme  court. 

i4)  Tbat  at  the  time  the  said  clerk,  A.  M. 
tooier,  signed  the  said  order  dlBmlssIng 
the  said  appeal,  the  record  constituting 
the  snld  return  had  not  been  completed, 
and  It  cannot  be  completed,  as  defendant 
respectfully  submitti,  uutil  defenduut  Ims 
served  his  case,  with  except!  ins,  under 
the  order  aforesaid,  extending  the  time 
until  the  lat  day  of  June  next.  (5)  That, 
If  there  be  no  error  in  the  order  ot  the  said 
clerk  dismissing  said  appeal,  (which  the 
undersigned  do  not  admit,)  then  defend- 
ant's attorneys  have  made  a  mistake  In- 
advertently, In  construing  the  act  of  1889, 
In  relation  to  appeals,  in  connection  with 
the  rules  ot  court,  and  he  respectfully 
prays  the  court  to  restore  and  reinstate 
his  appeal  on  the  following  grounds: 
First.  Because  the  said  clerk  acted  In  Ig- 
norance of  the  fact  that  the  record  con- 
stituting the  return  bad  not  been  com- 
pleted, and  his  order  is  erroneous.  Sec- 
ond. Because,  since  the  passage  of  the  act 
of  1889,  (page  350,)  on  the  sabject  ot  ap- 
peals, no  return  under  roles  1  and  3  ot  the 
supreme  court  can  bH  filed  with  the  clerk 
of  this  court  until  the  case  and  exceptions 
are  served  upon  the  opposing  attorneys. 
Tblnl.  Because  the  time  for  flllng  said  re- 
turn In  this  appeal  had  not  expired,  and 
the  clerk  erred  in  determining  otherwise. 
Fourth.  Because,  if  the  clerk  was  right  la 
dlamlBSIng  the  appeal,  (which  Is  not  con- 
ceded,) tlien  defendant's  attorneys  made 
a  mistake  in  their  construction  of  the  act 
ot  1889,  In  connection  with  the  rales  of  the 
supreme  cou^t  and  its  decisions,  ana  on 
that  account  the  defendant  should  have 
had  his  appeal  restored  and  reinstated, 
according  to  the  practice  of  this  court. 
Fifth.  Because  the  appeal,  In  the  Judgra«nt 
of  defendant's  coonsel,  has  great  merit  In 
it.  and.  It  the  order  dlamlssing  the  same  la 
allowed  to  stand,  the  estate  of  A.  J.  Klb- 
ler,  deceased,  will  suffer  great  and  Ini- 
plorable  detriment.  And  your  petitioner 
further  prays  that  the  order  of  llth  day 
ot  March,  1891,  be  repealed,  and  that  pluin- 
tltfs  pay  the  costs  ot  this  proceeding  so  nn- 
Justly  and  unrighteously  Imposed  on  tbe 
defendant. " 

The  following  la  plaintiffs'  (respond- 
ents') answer  thereto:  "That  attbe  time 
ot  the  motion  to  dismiss  the  appeal  of 
the  defendant  herein  this  deponent  did  not 
Inform  the  clerk  of  the  supreme  court  of 
the  granting  of  an  order  prior  to  that 
date  extending  the  time  for  service  ot  de- 
fendant's'proposed  case,*  for  tbereaaoD 
that  he  did  not  tnen,  nor  does  he  now, 
regard  tbat  tact  as  at  all  material.  That, 
at  the  time  of  the  motion  to  dlBmlss  the 
appeal  of  the  defendant  herein,  this  depo- 
nent thought,  and  he  still  thinks,  that  the 
attorneys  fortbedefendant  were  not  mak- 
ing any  serlons  effort  to  advance  the  hear- 
ing of  the  appeal  of  the  defendant  herein ; 
and  that,  if  the  said  attorneys  had  de- 
sired an  early  hearing  of  the  appeal,  they 
could  easily  have  prepared  their  'case*  for 
the  supreme  court,  as  well  as  tbe  *  retnni  * 
within  the  time  allowed  by  law.  Ttaatde- 
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ponent  does  not  dnnbt  that  the  attor- 
aejB  for  the  delendant  believe  It  to  be 
true,  BB  stated  by  them  Id  the  a£9davlts 
herein,  tbut  the  said  attoroeys  have  lieen 
endeavorlDK  to  carry  on  their  appeal 'la 
ffofid  faith/  but  deponent  believes  that 
Raid  attopoeys  Krieroudly  deceive  theoi- 
Belves  in  uucb  belief  that,  they  are  pruse- 
CQtlni;  their  appeal  In  good  faith  and 
wlthont  nnneceusary  delay.  Deponent 
denies  tlie  charj^  of  UUberalltiy  in  prac* 
tfce,  brought  ai;alDBt  hiniaelt  and  his  col- 
league herein,  and  avers  that  the  liberali- 
ty of  the  attorneys  for  the  plalntllfe  herein 
has  torso  many  years  been  exercised  In 
this  case  that  it  has  ceased  to  be  a  virtue. 
Deponent  further  avers  that  formoretban 
sevpn  years  the  attomeyu  for  the  plain- 
tiffs have  been  endeavoring  to  force  this 
caoaetii  final  Judgment;  and  that,  nnlees 
they  can  obtain  the  aid  of  the  courts  In 
the  enforcement  of  the  rules  made  to  expe- 
dite the  trial  of  causes,  the  plalntlffH' at- 
torneys greatly  fear  that  yet  another  nev- 
en  yearit  will  have  passed  before  the  final 
Judgment  herein.  Deponent  further  says 
that  the  plaintiff^  also  duly  gave  notice 
of  appeals  herein,  with  exceptions  fully  as 
numerous  and  important  as  those  of  the 
defendant,  to  the  said  circuit  decree,  and, 
wltbln  the  time  required  by  law,  caused 
to  be  filed  in  tbn  office  of  the  clerlt  of  the 
said  sopreme  court  the  'return'  upon  the 
said  appeal,  and  also,  wltbln  the  time  re- 
quired by  law.  served  upon  the  attorneys 
for  the  defendant  their '  proposed  case,*  as 
required  by  the  rules  of  court ;  that  said 
'return  *  and  said  'case*  were  fully  as  vo- 
luminous as  would  have  been  the  return 
and  'case*  for  the  hearing  of  the  appeal  of 
the  defendant  herein;  and  that  proper 
effort  on  the  part  of  the  attorneys  for  the 
defendant  would  easily  haveenabled  them 
in  like  manner  to  have  served  their  '  case' 
and  filed  their 'return,' nltbin  the  time 
required  by  law." 

GU^  J.  Patteraon  and  R.  E.  AtUaoBt 
tor  appellant.  Ernest  JfoorB,for  respond- 
ents. 

Feb  Curiam.  The  facts  In  this  case  are 
andlspated.  We  assume  the  counsel  on 
both  sides  acted  In  good  faltb,  and  the 
qoeatlon  Is  narrowed  down  to  a  question 
of  law.  In  this  case  proper  notice  of  ap- 
peal was  given,  which  was  accompanied 
with  certain  exceptions,  appellant's  at- 
torneys reserving  the  right  to  file  addi- 
tional exceptions.  The  law  is  plain  as  to 
what  the  returns  shall  consist  of,  to- wit, 
copies  of  the  Jadgmeat  roll,  notice  of  ap- 
peal, and  exceptions.  The  return  Is  not 
complete  without  these.  Section  2  of  the 
act  of  December  24.  1889.  (20  St.  il56,)  pro- 
vides as  follows:  "Sec.  'Z.  That  section 345 
of  the  Code  of  Civil  Procedure  be,  and  the 
sama  Is  hereby,  amended  by  striking  out 
subdivlHlon  1,  and  by  amending  subdlvls- 
loo  2.  so  as  to  read  as  follows:  '(1)  In 
avery  appeal  to  the  supreme  court  from 
an  order,  decree,  or  Judgment  granted  or 
rendered  at  chambers,  from  which  an  ap- 
peal may  be  taken  to  the  supreme  court, 
the  appellant  or  his  attorney  shuU,  with- 
in ten  days  after  written  notice  that  such 
order  has  been  granted,  or  decree  or  Judg- 
ment  rendered,  give  notice  to  the  opposite 
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party  or  his  attorney  of  hla  Intention  to 
appeal;  and  In  all  other  appeals  to  the 
supreme  court  the  appellant  or  his  attor- 
ney sbull,  within  ten  days  after  the  rising 
of  thf!  circuit  court,  give  like  notice  of  bis 
intention  to  appeal  to  the  opposite  party 
or  his  attorney,  and  within  thirty  days 
after  such  notice  the  appellant  or  his  at- 
torney shall  prepare  a  case  with  excep- 
tions, and  serve  them  on  the  opposite  par- 
ty or  hla  attorney.  The  respondent,  wltb- 
ln ten  days  after  service  of  such  ca8e.may 
propose  any  objection  thereto  or  altera- 
tion thereof,  and  the  case  shall  be  setitled 
In  such  mode  as  may  be  provided  lu  the 
rulea  of  the  supreme  court."  Under  this 
act  appellants  are  allowed  SO  days  after 
the  notice  of  appeal  to  serve  exceptions. 
The  appellant  lu  this  case,  when  he  served 
his  notice  of  appeal,  filed  certain  excep- 
tions; but  he  reserved  the  right  to  file 
addltlunal  exceptions.  Before  the  80  days 
had  expired,  on  application  to  a  circuit 
judge,  ne  was  allowed  further  time  to  file 
bis  exceptions.  Under  the  law  the  circuit 
Judge  had  a  right  to  extend  this  time. 
The  appellant  therefore  is  not  In  default. 
There  was  no  fault  on  the  part  of  the 
elerk  tn  dismissing  the  appeal  as  the  facte 
were  not  all  before  him.  Under  the  facts 
as  they  came  before  him  he  was  right  Id 
dlaiulBHing  the  appeal.  Under  the  facts, 
however,  as  developed,  the  dismissal  was 
erroneous,  and  the  appellant  Is  entitled 
to  have  his  appeal  reinstated.  The  court 
therefore  granted  the  following  order: 
'*On  hearing  the  notice  of  motion  of  de- 
fendant herein,  dated  16th  April,  1891,  and 
the  petition  and  accompanying  papers, 
and  the  answer  of  plaintiff,  with  accom- 
panying papers,  and  argument  In  favor  of 
the  motion  by  defendant's  attorneys  and 
of  plaintiffs*  attorney  In  opposition.  It  Is 
ordered  that  the  onler  of  the  clerk  of  thla 
court  of  11th  March,  1891,  be  aet  aside, 
and  the  defendant's  appeal  be  reinstated. 


Elder  et  at.  v.  Grbbnb  et  al. 
(SuprsffM  Oouat  of  3oiUK  CoroHna.  June  17. 

1891.) 

BBBA.CH  or  KSFLEVIN  BOND. 

After  a  ooort  has  adjudged,  wlthont  appeal 
being  taken,  that  It  had  no  Jnrlsaiction  of  a  re- 
plerln  Bolt,  Ita  order  that  tbe  property  replevied 
be  returned  Is  void,  and  non-compliance  there- 
with ooostitutes  no  breach  of  the  bond  oondi- 
tloned  for  a  return  of  the  property  if  a  retom  be 
ad]udg«4. 

Appeal  from  common  pleas  clrcnlt  court 
of  Spartanburg  county;  Wallace.  Judge. 

Rtitnur  &  HimpRoa,  for  appellan  la. 
St&nyarae  Wllaou,  for  respondents. 

McIter,  J.  It  appears  In  this  case  that 
the  defendants  uereln  bad  brought  an  ac- 
tion in  the  trial  Justice  court  against  the 
plaintiffs  herein  of  claim  and  delivery,  to 
recover  possession  of  a  certain  horse,  and 
that,  having  given  the  required  undertak- 
ing, the  borse  was  seised  by  the  constable, 
and  delivered  to  the  defendants  herein, 
who  were  the  plaintiffs  In  the  action  be- 
fore the  trial  Justice.  When  tbe  original 
caAe  came  on  for  trial  before  the  trial  Jus- 
tice, the  defendants  therein,  who  are  now 
the  plaintiffs  herein,  moved  to  fflsmlge 
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that  action  on  tbe  gruund  that  the  trial 
justice  had  no  Jurisdiction.  That  motion 
was  Kranted,  and  tbe  vasp  was  dismlBsed, 
and  the  home  ordered  Co  be  returned  to 
the  d^endants  In  that  action.  This  order 
not  having  been  complierl  with,  tbe  plain- 
tiffs herein  made  a  dcmnnd  on  tbe  defend- 
ants herein  for  tbe  horse,  with  which  de- 
mand the  defendants  refused  to  comply. 
WbereupoD  this  action  was  commenced, 
in  which  the  plalntlttB,  after  setting  ont  tbe 
facts  ill  detail,  which  buva  been  substan- 
tially stated  above  la  a  more  condensed 
form,  alicKea  "that,  by  the  aforpsald 
wrongful  seizure,  conTerslon,  and  disposi- 
tion of  said  horse,  und  by  tbe  said  failure 
of  these  defendants  to  comply  with  said 
Judgment  of  the  trial  Justice,  and  by  their 
refusal  to  accede  to  the  said  demand  of 
these  plaintiffs, they  bave  cansed  plaintiffs 
daniajure  in  the  sum  of  one  hundred  and 
tblrty-flve  dollars;"  for  which  sum,  be- 
sides costs,  judgment  Is  demanded.  The 
defendants  answered,  setting  up  title  in 
themselves  to  said  horse,  and  that  they 
had  acquired  possession  from  the  former 
owner,  and  denying  tliat  plaintiffs  bad 
any  intercHt  In  or  right  to  the  possession 
ot  said  horse.  At  tbe  trial,  when  defend- 
ants offered  to  Introduce  testimony  to 
Bupport  their  defense,  the  same  was,  upon 
objection,  ruled  inadmissible,  and  defend- 
ants duly  excepted.  Tbe  circuit  judge 
charged,  tbejupy,  among  other  things,  thot 
the  action  was  ou  tbe  bond  or  undertak- 
ing, and  therefore  the  question  as  to  the 
ownership  of  the  horse,  or  the  right  to  the 
possession  thereof,  was  nut  in  issue  in  this 
case, and  forthat  reason  all  tbe  testimony 
as  to  that  bad  been  ruled  out,  and  the 
only  issue  was  whether  defendants  had 
complied  with  the  condition  of  the  bond. 
The  jury  rendered  their  verdict  in  the  fol- 
lowing form :  "  We  find  for  pluintiK  a  ver- 
dict of  one  hundred  dollars,  and  caets.** 
Whereupon  a  motion  for  a  new  trial  was 
made  upon  the  grounds,  among  otiiers, 
that  defenflants  wei"e  not  bound  to  return 
the  horse,  as  required  by  the  order  of  the 
trial  justice,  because  the  same  was  void 
for  the  want  of  jurifldiction.  and  because 
the  judgment  ot  the  trial  justice,  not  being 
lu  the  alternative,  was  not  in  the  form  ru- 
qnlred  by  law,  which  motion  was  refused. 
Thereupon  tbe  defendants  gave  due  notice 
of  appeal  upon  the  several  grounds  set  out 
In  the  record,  which  need  not  be  specifical- 
ly repeated  here.  The  frame  ofthecom- 
pliiint,  a  copy  nf  whiirh  is  set  out  in  the 
"case,"  might  possilily  leave  It  doubtful 
whether  the  action  was  baned  upon  tree- 
pass  committed  by  the  alleged  wrongful 
and  unlawful  seizure  of  the  horse  under  the 
proceedings  before  tlie  trial  justice,  or  up- 
on tbe  bond  or  undertaking  given  by  the 
defentlnjits  under  that  proceeding.  If  it 
ihouid  be  reganled  as  an  action  for  the 
trespass  alleged  to  have  been  committed, 
then  it  is  quite  clenrthutthere  waserrorin 
excluding  tbe  testimony  which  was  offered 
for  the  purpose  of  showing  that  the  plain- 
tiffs had  no  title  or  rigbtto  the  posHession 
of  the  horse.  Rut  the  action  aeems  to 
liave  been  treatetl  below  as  an  action  on 
the  bond  or  undertaking.  The  clrcnlc 
lodge  BO  rhargeil  the  Jury,  and  counsel  for 
tespnndeuta  Id  his  argument  here  bus  In- 


sisted that  such  was  the  true  character  of 
the  action;  and,  if  so,  then  It  is  equally 
clear  that  there  was  no  error  in  excluding 
the  testimony  aa  to  title  or  right  to  pos- 
session, (or  the  reason  that  in  such  case 
tbe  only  issue  would  be  whether  there  had 
been  a  breach  of  the  condition  of  the  bond 
or  undortHking,.and  the  testimony  as  tn 
title  would  be  wholly  irrelevant.  .Such 
testimony,  however,  would  not  be  lacom- 
petent,  aa  seems  to  bare  been  auppoaed  by 
the  court  below,  becanae  the  iasue  as  to 
title  bad  been  disposed  of  in  the  trial  Jus- 
tice  court,  and  therefore  could  not  be  re- 
newed here;  for  if,  as  was  ruled,  the  trial 
Justice  had  no  jurisdiction,  then  no  Issue, 
except  that  of  Jurisdiction,  was  or  could 
be  beard  or  determined  by  him. 

Looking  at  the  case,  then,  aa  an  action 
on  the  bond  or  undertaking,  the  qneatlun 
presented  la  whether  the  circuit  jndge 
erred  **  in  refusing  to  hold  that  tbe  judg- 
ment of  the  trial  Justice  court  ordering  the 
return  of  theborsewas  irregular  and  Toid, 
because  not  in  legal  form,  and  because 

tthat]  court  was  without  Jurisdiction." 
Inder  the  view  which  we  take  of  the  mat- 
ter of  the  juriadictlon,  tbe  alleged  irregu- 
larity In  the  form  ot  tbe  judgment  cannot 
properly  arlee,  and  tlier^ore  need  not  l>e 
c(jni?idered.  The  undertaking  or  bond,  as 
it  is  called.  Is  set  out  In  the  case,  and, 
after  the  proper  recitals,  is  conditioned 
"for  the  return  to  the  defendants  [the 
plaintiffs  herein]  of  tbe  said  property,  or 
so  much  thereof  as  aball  be  taken  by  vir- 
tue of  tbe  said  afHdavlt  and  requlsltido 
thereupon  indorsed,  if  a  return  thereof 
shall  be  adjudged."  Of  course,  a  court  is 
bound  to  construe  this  as  meaning,  if  the 
return  of  the  property  ill  question  bead- 
judged  by  any  competent  authority;  and 
hence,  until  that  tippeared,  there  was  no 
breach  of  the  condition  of  tbe  bond.  The 
real  question  In  the  case  being  whether 
there  had  been  a  breach  of  the  condition 
of  tbe  bond,  wbicb  was  more  a  question 
uf  law  than  of  fact,  dependent,  as  it  wan, 
upon  a  construction  of  the  terms  of  the 
bond,  and  the  legal  effect  of  tbe  judgment 
which  the  trial  justice  undertftok  to  ren- 
der, it  HeeiiiB  to  us  that  the  circuit  Judjre 
erred  In  refusing  to  hold  that  the  Judg- 
ment of  the  trial  justice  ordering  a  return 
of  the  property  was  absolutely  void  for 
want  of  jurisdiction,  and  hence,  legally 
speaking,  the  return  of  the  property  never 
had  been  uiij  udged,  and  eonsequen  tly  tiiere 
was  no  breach  of  the  condition  of  the 
bond.  Afterlthad  been  adjudged,  with- 
out appeal,  in  a  case  between  these  same 
parties,  that  tbe  trial  justice  had  no  Jaris- 
dictiou  of  tbe  case  In  which  the  bond  was 
taken,  be,  ot  course,  could  render  no  valid 
Judgment  for  the  return  ot  the  property, 
or  for  anything  else,  except  to'dlsmisfl  the 
case  lor  want  of  jurisdiction.  His  effort 
to  do  so  was  a  mere  nullity,  and  amount- 
ed to  no  more  than  If  he  liad  not  ander- 
taken  to  render  any  Judgment  at  all  or 
pass  any  order,  either  for  the  return  or  re- 
tention of  the  property.  Having  no  Juris- 
diction of  tbecase,  be  had  no  anthority  to 
try  or  determine  any  of  the  issues  raii*eti 
therein,  and,  until  such  issues  were  triMl 
and  determined,  he  could  not  lawfully  ren- 
der any  Judgment  or  pnsa  any  order  with 
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respect  to  stich  leauea.  He  did  not  have 
any  autliority  to  try  the  isAue  as  to  which 
of  the  parties  was  entitled  to  the  posses- 
sion of  the  horao,  and  he  did  Dot  under- 
take to  do  so;  and,  sorely,  until  that  Is- 
sue was  tried  and  determined,  he  had  no 
aathorlty  to  order  the  return  of  the  burse ; 
and  his  so-called  order  or  ]adt;ment  to 
that  etTect  was  entitled  to  have  no  more 
effect  than  if  passed  or  rendered  by  a  pri- 
vate individual.  Any  other  view  would 
completely  deprive  the  defendants  ut  the 
opp<>rtunlty  of  having;  the  title  to,  or  the 
rifsht  to  the  possession  o(,  the  horse  in 
qaeatlon  tried  at  all.  It  was  not  and 
could  not  have  bem  tried  in  the  trial  Jus- 
tice court,  for  want  of  Jurisdiction  In  that 
eonrt;  and  It  could  not,  as  we  have  seen, 
t>e  tried  In  this  action  upon  the  bond. 

It  will  be  observed  that  the  point  of  ob- 
jection raised  by  this  appeal  Is  not,  as  In 
the  case  of  Ca  vender  v.  Ward.  28  S.  C.  47U. 
fi  S.  E.  Rep.  302,  because  the  bond  sued  on, 
being  taken  in  a  case  of  which  the  conrt  in 
wbich  It  was  Instituted  bad  no  Jurisdic- 
tion, w^aa  Illegal;  but  the  point  made  here 
dues  not  rest  upon  an.v  Illegality  in  the 
bond,  but  rests  solely  upon  the  xruund 
that  there  has  been  no  breach  of  the  con- 
dition of  thebond.becausewhatlsclaimed 
to  have  been  a  Judgment  (or  the  return  of 
the  property  is  a  mere  nullity,  tor  want  ol 
JuriBdictlOD  In  the  court  undertaking  to 
render  It ;  and  hence  the  ease  most  be  con- 
Hidered  as  if  there  never  had  been  any  such 
judgment,  and,  if  so,  then,  clearly,  there 
was  no  breach  of  the  condition  of  the 
bond.  It  Is  plain,  therefore,  that  the  case 
uf  Ca  vender  v.  Ward,  and  the  authorities 
therein  cited,  have  nu  application  to  the 
qnesttun  raised  here.  Although  this  ac- 
tion, as  we  have  aeen,  cannot  be  main- 
tained as  an  action  un  the  bond  or  un- 
dertaking, yet,  as  It  may  be  possible  that 
the  complaint  can  be  regarded  as  contain- 
ing suffltilent  alleKatlons  to  sustain  an  ac- 
tion for  trespass,  or,  it  not.  that  it  may  be 
possible  to  so  amend  it  as  to  give  it  that 
eharacter,  in  which  the  parties  will  have 
fin  opportonlty,  which  they  have  not  yet 
had,  of  having  the  qoeetiun  of  title  to,  or 
right  to  the  possession  of,  the  horse  tried 
and  determined,  we  think  that  the  case 
should  beremauded  to  the  circuit  court  for 
a  new  trial,  with  leave  to  plaintiffs  to  ay- 
ply  to  that  court  forsnch  amendments  aa 
may  bedeemed  proper  to  effect  the  end  in- 
dicated. If  they  shall  be  so  advised.  The 
Judgment  o(  this  court  Is  that  the  Judg- 
ment of  tbe  circuit  court  be  reversed,  and 
that  the  case  be  remanded  for  a  new  trial, 
with  leave  to  the  plaintiffs, if  they  shall  be 
so  advised,  to  apply  for  such  amendment 
of  thecomplaint  as  may  be  deemed  proper 
by  the  circuit  court. 

lIcGowAN,  J.,  concurs. 


State  v.  Jambs. 
tSmnme  Court  qf  Souih  CcenMna.  Sma  17, 

mi.) 

HoiooiDS— J0ROKS— CompnucT. 
1.  A  {nvor  in  a  capital  casa,  who  awean  on 
Ma  voir  aire  that  he  isoppoaed  tocapltol  pnnish- 
aient^  Is  s^optalj  rejectea. 


3.  The  ImpressioiiB  of  a  ]uror  aa  to  defend* 
ant's  guilt,  based  oa  what  he  "had  beard, "  does 
not  disqualify  him,  wbere  he  states  on  his  voir 
dire  that  hecan  render  atalr  and  impartial  Judg- 
ment according  to  the  law  and  tbe  evidence. 

U.  One  of  tlw  conspirators,  who  has  turned 
state's  evidenoe,  and  who,  on  nla  croas-esamina- 
tion,  tiaa  denied  that  be  bad  ever  told  bis  attor- 
ney that  a  confession  of  tbe  crime  bad  been  pro- 
cnred  from  bim  by  the  threats  of  tbe  sheriff,  does 
not  thereby  waive  tbe  privileged  character  of  his 
communications  to  tbe  attorney,  and  the  latter 
cannot  be  compelled  to  disclose  uemfor  the  pur- 
pose of  impeaching  the  wltneaa. 

AtBnnlDg  13  8.  B.  Rep.  687. 
On  rehearing. 

To  the  Honorable  Sopreme  Court :  The 
appellant  respectfully  uka  for  a  rehearing 
ol  the  above-entitled  cause  on  Che  follow- 
ing gronnds:  (1)  That  the  court  over- 
looked the  fact  that  the  Juror  Best,  nijt- 
wlthBtandlng  his  opposition  to  capital 
punishment,  found  a  verdict  of  guilty 
against  Lewis  Williams,  charged  with 
murder,  as  a  co-defendant  of  the  appellant, 
thereby  conclusively  demonstrating  that 
his  declared  oppusltion  was  not  of  such  a 
fixed  and  unalterable  character  as  wonld 
have  disqualified  him  from  serving  In  this 
case.  (2)  That  In  overruling  the  appel- 
lant's exceptions  to  tbe  comjMjtency  of  the 
juror  Hurle  the  court  overlooked  the  fact 
that  the  Joror  had  formed  and  expressed 
an  opinion  as  to  the  guilt  of  tbe  appel- 
lant on  evidence  which  he  had  heard  in 
court  as  well  as  outside:  but  they  over- 
looked the  further  fact  that  no  decided 
case  RUHtuIns  the  competency  of  a  Juror 
who  bad  formed  and  expressed  an  opin- 
ion of  the  guilt  of  the  defendant  on  evi- 
dence which  he  had  heard  in  court  on  the 
preceding  day  on  the  trial  of  a  co-defend- 
ant, charged  with  the  murder  of  the  same 
person,  under  the  same  Indictment  as  the 
defendant.  Further,  that  they  over- 
looked the  distinction  between  this  case 
and  Colemiin's,  wbere  the  opinion  ex- 
pressed by  the  Juror  was  hypothetical; 
whereas,  In  appellant's  case.  It  was  cate- 
gorical, and  positive,  pointing  directly  to 
a  belief  of  the  prisoner's  gnilt.  (8)  That 
in  holding  that  Scott  was  an  "ordinary 
witness"  the  court  overlooked  the  fact 
that  he  was  Jointly  indicted  for  the  same 
crime  with  the  appellant;  that  he  not  on- 
ly admitted  his  own  guilt,  but  that  he 
was  captain  of  the  band,  and  made  all 
the  arrangements;  that  he  occupied  the 
position,  both  as  r^ards  the  state  and 
the  appellant,  of  an  accomplice  who  had 
turned  state's  evidence;  that  his  act  in 
testifying  for  the  state,  was  voluntary, 
Hnd  under  the  expectation  of  saving  his 
own  lite  by  swearing  away  the  life  of  an- 
other. 

Per  CuniAH.  Tbe  court,  after  a  careful 
examination  and  consideration  of  this 
petition,  has  reached  the  conclusion  that 
no  material  fact  or  principle  of  law  was 
overlooked  or  misunderstood  In  prepar- 
ing tbe  opinion  heretofore  filed,  and  there- 
fore there  Is  no  ground  for  the  rehearing 
asked  for.  It  Is  ordered  that  this  petition 
be  dismissed,  and  that  the  stay  of  the  re* 
mittltur  heretofore  granted  be  revoked. 
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(Suprenw  Otnwt  cf  South  Carolina.  June  17, 

1891.) 

FlUDDULIira    CONTBTANOKB  —  BBTTIirO  AjMDB — 

Bona.  Fids  Pdrohasbbs — Noticb — Limitation. 

1.  The  purchaser  at  ezecutioa  saie  of  land  of 
which  there  has  been  a  volimtary  conveyance  by 
the  Judgment  debtor  since  the  debt  was  contract- 
ed may  sue  to  set  aside  such  conreyance,  though 
he  had  actual  notice  thereof  when  he  purchased, 
where  the  Judgment  creditor  in  wuose  behalf  the 
land  was  sold  had  no  notice  thereof. 

3.  Though  a  third  person  has  actiial  notice  of 
the  fraud  infecting  a  conveyance,  his  right  of  ac- 
tion to  set  it  aside  only  accrues  upon  bis  purchase 
of  the  land,  and  the  statute  doea  not  begin  to  run 
against  hie  action  until  then. 

Appeal  from  common  pleas  clmitt  court 
of  A  bbevllle  county ;  J amks  F.  1zi.ar, 
Jud£:e. 

Gruydon  &  Graydon,  for  appellantfl. 
Benet  A  Cason,  for  respundeut. 

McTvER,  J.  On  the  let  day  of  January, 
187S,  the  defendant  David  S.  Jones,  being 
indebted  at  the  time  to  one  Ezekiel  KaHiir, 
conveyed,  by  a  deed  in  which  the  consid- 
eration stated  was  f 650,  to  his  father-in- 
law.  Mason  C.  Henderson,  the  tract  of  land 
which  is  the  subject  of  this  action.  Jonea 
retained  the  poesesslon  uf  this  land,  pay- 
ing the  taxes  thereon,  up  to  the  time 
when  It  was  sold  by  the  sheriff,  as  will  be 
hereinafter  stated,  and  still  retains  Hucb 
possession.  After  the  death  of  said  Eztiklel 
Kasor  his  executors  recovered  a  Judgment 
on  said  debt  against  David  S.  Jones,  in 
March,  1882,  and  under  that  Judgment  the 
land  was  sold  by  the  sberiS  on  the  4tb  day 
of  Feliruary.  1884,  and  bid  off  by  said  ex- 
ecntors,  who  transferred  their  bid  to  the 
plaintiff  In  this  action,  and  he.  having 
paid  the  same,  took  title  from  the  Hherlff, 
and  an  assignment  of  the  Jndgnient  from 
said  executors,  which  was  not  paid  in  full 
by  the  proceeds  of  the  sale.  In  the  mean 
time,  however.  Mason  C.  Henderson,  u  day 
or  two  before  hie  death,  to-wit.  on  16th  of 
Octol>er,  1N82,  conveyed  the  eald  laud  to 
the  defeodant  Nancy  R.  Jonee,  the  second 
wife  ol  David  S.  Jones,  who  does  not  ap- 
pear to  have  been  in  any  way  related  to 
said  Mason  C.  Henderson,  and  to  the  chil- 
dren of  David  S.  Jones  by  his  first  wife, 
who  was  the  daughter  of  said  Mason  C. 
Henderson,  all  of  whom  are  parties  de- 
fendant to  this  action.  At  the  eherifl's 
sale  the  attorneys  for  defendants  gave 
public  notice  of  these  conveyances,  which 
had  been  put  on  record  on  the  2Gth  day  of 
January,  1884,  a  few  days  before  the  sale, 
and  forbade  the  eale  upon  theground  that 
the  land  did  not  belong  to  the  Judgment 
debtor,  David  S.  Jones,  but  bAloaged  to 
hia  wife,  Nancy,  and  the  children  of  his 
flmt  marriage.  The  plalntltf.  in  his  com- 
plaint, alleges  that  these  conveyances 
were  really  without  any  consideration, 
and  were  made  with  intent  to  filnder,  de- 
lay, and  defraud  the  creditors  of  said  Da- 
rid  S.  Jones  in  the  enforcement  of  their 
claims,  especially  the  Rasor  claim,  above 
mentioned;  that  the  said  David  8.  Jonea 
had  no  other  protierty  except  the  land  in 
question  out  of  which  his  cradltura  could 
obtain  satiataction  of  their  claims:  and 
tbat  said  David  S.  Jonea  la  atlll  nnlawfolly 


In  possession  of  said  land,  and  nnlawfuHy 
withholds  the  same  from  plalntilT;  where- 
fore he  demands  Judgment  that  the  said 
conveyances  be  declared  fraudulent  and 
void  as  to  the  plaintiff,  and  that  the  same 
be  set  aside  and  canceled,  and  that  plain- 
tiff  may  recover  poaaeasion  of  aaid  land. 

The  detendanta  anawered,  denying  all 
fraud,  alleging  that  platutlll  knew  all  the 
facts  and  circnin stances  connected  with 
said  conveyances  long  before  the  sale  by 
the  sheriff,  and  he  took  his  title  with  fnll 
knowledge  thereof,  and  that  they,  togeth- 
er with  Mason  C.  Henderson,  have  bad 
peaceable  and  quiet  possession  of  aald 
land  for  more  than  nine  yearanext  preced- 
ing the  commencement  of  thia  action.  It 
la  ver3*  slngulur.  however,  that,  although 
the  statute  of  iimltatlons  Is  relied  upon  as 
one  of  the  defenses  to  this  action,  we  have 
been  unable  to  find  anything  whatever  in 
the  "case"  to  show,  or  even  Indicate, 
when  this  action  was  commenced;  and 
surely  this  is  material  to  the  determina- 
tion of  such  a  defense.  It  Is  true  that  the 
appellants  do,  in  their  argument,  say  that 
the  action  was  commenced  cm  the  6th  of 
February,  1887,  but  this,  as  we  have  often 
had  occasion  to  say,  la  not  sufficient. 
But  Inasmuch  aa  the  reapondent's  counsel. 
In  their  argument,  do  aay  that  the  action 
was  commenced  In  1887,  we  suppose  we 
may  regard  this  as  an  admission  that  the 
action  was  commenced  some  time  during 
that  year.  But  we  muet  again  take  the 
occasion  to  call  the  attention  of  the  bar 
to  the  Importance  of  this  matter,  and  urge 
the  necessity,  imperatively  required,  that 
every  fact  deemed  material  shall  appear 
in  the  case. "  aa  otherwise  It  cannot  be 
considered,  unless  admitted  lit  the  argu- 
ment here.  This  court  is  very  arerae  to 
being  compelled  to  decide  a  case  without 
considering  some  material  tact  which, 
however  well  known  to  counsel,  cannot 
be  noticed  by  the  court  unless  brought  to 
Its  attention  in  the  manner  prescribed  by 
well-settled  rules.  The  teutlmony  in  the 
case  was  taken  and  reported  by  the  mas- 
ter, and  the  <*a8e  was  heard  by  his  hcmor 
Judge  IZLAR  upon  the  pleadings,  the  testi- 
mony so  reported,  and  the  argument  of 
counsel,  who  rendered  his  decree,  finding 
aa  matter  of  fact  that  David  S.  Jones  was 
insolvent  at  the  time  he  made  the  convey- 
ance to  Mnson  C.  Henderson^  and  la  now 
unable  to  pay  his  debts,  having  no  prop- 
erty subject  to  levy  and  sale;  that  said 
conveyance  was  without  consideration, 
and  made  with  Intent  to  defraud  the  cred- 
itors of  said  David  S.  Jones,  especially  the 
Rasors;  that  the  deed  of  Mason  C.  Hen- 
derson to  the  other  defendants  was  la- 
tended  for  the  same  purpose,  and  was 
fraudulent;  and  aa  matter  ol  law  he 
found  that  plaintiff  could  maintain  this 
action,  and  that  the  deeds  above  men- 
tioned should  be  eet  aside  and  canceled, 
and  tbat  the  clerk  be  required  to  cancel 
the  same,  as  well  as  the  records  thereof. 
From  this  Judgment  defendants  appeal  up- 
on the  several  grounds  sec  out  in  the  rec- 
ord, which  substantially  Impute  error  to 
the  circuit  Judge— l^rst.  In  bis  findings  ol 
fact  above  stated;  senooff.  In  tala  concto- 
slun  of  law  that  one  who  purchases  land 
with  notice  of  a  prior  voluntary  deed  has 
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ibe  HKlit  to  brinf?  an  action  to  set  aside 
eiich  defd ;  third,  in  finding:  tbat  the  plain- 
tiff purcbaaed  at  the  ealft  of  Basor,  wbo 
bad  nonotlce*  when  the  evidence  was  that 
the  deeds  were  recorded  before  the  sale, 
ADd  express  notice  was  KiTen  at  the  Hale, 
and  tbat  the  same  was  made  by  the 
BberlfT.  and  not  by  Rasor;  tlfth,  In  dis- 
reffardlng  ur  ovemiltnK  the  plea  of  the 
statute  of  ilmitatlons.  So  far  as  the  er- 
rors asslRned  in  the  findings  of  fact  are  con- 
cerned, they  may  be  disposed  of  by  the 
■insle  remark  that  wbere,  as  In  this  case, 
there  was  a  cnntiict  of  testimony,  this 
conrt  rarely,  It  ever,  interferes  with  the 
fittdlngfl  of  fact  by  the  circuit  JadKe,  even 
where  the  testimony  is  taken  and  report- 
ed by  a  referee  or  the  master.  Gary  v. 
Barnett,  16  S.  C.  683. 

We  du  not  Dnderstand  tbat  the  circnit 
iadf^e  beid  In  broad  terms,  as  stated  la 
the  aaalRnment  of  error,  that  one  who 
purchases  land  with  notice  of  a  prior  vol- 
□ntury  conveyance  has  the  right  to  bring 
an  action  to  set  aside  Buch  conveyance. 
On  the  contrary,  as  we  anderetnnd  the 
derr^e,  the  Judge  held  tbat,  Dotwlth- 
standing  tbe  fact  that  plaintiff  bad  no- 
tice, yet,  as  the  Kasors  had  do  notice  ex- 
cept that  derived  from  the  recording  of 
tbe  deeds  a  few  days  before  the  sale,  and 
that  given  at  the  sale,  tbe  plaintiff  occu- 
pied tb^r  position,  aad,  if  they  had  no 
sach  notice  as  would  be  snfilclentto  defeat 
tbem.  tbe  plaintiff  would  be  protected  by 
their  want  of  notice;  and  In  this,  we 
tblnlc,  there  was  no  error.  It  is  well  set- 
tled that  If  one.  with  notice,  purchased 
from  another,  who  had  no  notice,  he  suc- 
ceeds to  all  the  rights  of  his  grantor,  and 
ta  protected.  See  2  Pom.  Eq.  Jur.  §  754: 
Jones  V.  Hudson,  IS  S.  C  404,  recognized 
in  London  v.  ITonnians,  81  S.C.  147,  9  S.  E. 
Rep.  775.  As  it  is  well  expressed  by  Jobn- 
8To.\,  Ch.,  in  bla  circuit  decree  in  Dopson 
V.  Uarley.  reported  In  a  note  to  Brown  v. 
Woodf  6Blch.  Eq.  176:  "When,  In  tracing 
a  title  In  defendants,  yon  come  upon  an 
Innocf'nt  purchaser  having  no  notice,  from 
that  moment  tbe  title  is  secure  In  equity ; 
under  which  principle  a  purchaser  with 
notice  from  one  without  notice  Is  protect- 
ed in  this  conrt."  The  reason  of  this  rale 
ia'to  prevent  a  stagnation  ol  property, 
and  because  the  first  pnrcbuaer,  being  en- 
titled to  hold  and  enjoy,  must  be  equally 
entitled  to  sell."  Per  Krnt,  Ch.,  In  Bum- 
puR  V.  Platner,  1  Johns.  Cb.  22U.  For  if  a 
person  with  notice  could  not  safely  buy 
from  an  innocent  purchaser  without  no- 
tice. It  is  very  obvious  that,  to  borrow 
tbe  Idea  ol  Kbnt,  Cb.,  supra,  tbe  proi>erty 
would  be  stagnant  In  the  hands  of  such 
innocent  purchaser,  whocould  not  exercise 
one  of  the  rights  of  ownership,— that  of 
aale;  for  when  he  offered  it  for  sale,  espe- 
daily  at  public  outcry,  all  that  would  be 
neceMsary  to  drive  off  purchaaers  would 
be  to  give  notice  at  such  sale,  and  this 
wftnid  elteetoally  defeat  the  attempt  to 
sell.  Thie  principle,  by  which  purt'hasera 
are  protected,  may  be,  and  has  been,  ap- 
plied In  the  cane  of  Maaaey  v.  Mcllwalne,  2 
Hill,  Eq.  421,  to  the  protection  of  credit- 
ors, for,  as  was  said  by  Johnston,  Ch.,  in 
blfl  circuit  decree:  "If  the  creditors  had 
tbe  sale  of  the  land  In  tbtir  power,  a  sale 


by  them  to  a  person  Infected  with  notice 
was  as  good  as  If  made  to  one  who 
had  no  notice  at  all.  To  say  otherwise 
would  pnt  It  In  the  power  of  one  first  to 
obtain  credit,  and  then,  by  giving  general 
notice,  to  defeat  the  creditor  of  his  reme- 
dy by  cutting  off  all  purchasers  under  the 
creditor's  execution.  The  well-known 
principle  that  one  Infected  with  n<ttice 
may  safely  purchase  from  and  protect 
himself  under  another  destitute  of  notice 
Is  of  easy  application  to  this  case."  It  is 
true  that  this  circuit  decree  was  reversed 
by  the  conrt  of  appeals,  but  It  was  on 
another  wholly  different  ground,  and  the 
court  of  appeals,  so  far  from  Indicating 
any  dlsRatiHfaction  with  tbe  doctrine  as 
stated  in  the  quotation  from  the  circalt 
decree  above,  expressly  approve  it. 

From  what  has  been  said  above  it  Is 
very  manifest  that  the  fact,  relied  upon  by 
appellants*  counsel,  tbat  the  Kasora,  as 
well  aa  tbe  plalutlff,  had  notice,  at  the 
time  of  the  uale,  by  the  recording  of  the 
deeds  a  few  days  before  the  sale,  and  by 
tbe  public  notice  given  at  the  sale.  Is  of 
no  consequence  whatever.  David  8.  Jones 
acquired  credit  from  Basor  upon  the  faltb 
of  this  land,  and  his subaequent  convey- 
ance, Intended  to  hinder,  delay,  and  de- 
fraud his  creditors,  certainly  would  not 
prevent  his  creditors  from  following  tbe 
land  Into  the  hands  of  his  fraudulent 
grantee;  and  when  tbe  same  is  offered  for 
sale  under  the  execution  of  the  creditors, 
no  notice  given  at  or  before  such  sale  can 
affect  the  validity  of  such  sale  even  to  one 
who  had  full  notice.  As  Is  aald  In  the 
opinion  of  the  court  of  appeals  In  Massey 
V.  McILwalne,  supra,  the  purchasers  at 
such  execution  sale  "are  not  only  Invest- 
ed, u'lder  their  purchase,  with  all  tbe 
rights  of  King,  [the  Judgment  debtor,] 
but  they  are  also  clothed  with  the  rights 
of  his  creditor,  at  whose  Instonc^e  the  land 
was  sold.  The  creditor  has  the  right  to 
have  bis  debt  satisfied  out  of  toe  proper- 
ty of  his  debtor,  and,  if  It  Is  sold  under  ex- 
ecution for  that  purpose,  the  purchaser  is 
invested  not  only  with  tbe  rlghtn  of  the 
debtor,  but  those  of  tbe  creditor  also, 
which  Is  In  some  degree  peculiar.  If,  for 
example,  the  debtor  convey  lands  after 
judgment  signed  against  him,  or  even  be- 
fore, when  he  conspires  with  the  purchaser 
to  defraud  his  credltore,  a  purchaser  at 
sherirr'H  sale,  at  the  Instance  of  the  creilt- 
or.  Is  entitled  to  prevail  agalust  the  vol- 
untary alienee  of  the  debtor,  notwith- 
standing the  legal  estate  of  the  debtor  had 
been  before  divested  by  his  voluntary 
alienation;  and  in  that  case  the  rights  of 
the  purchaser  are  derived  from  tbe  credit- 
or. •* 

It  only  remains  to  consider  whether 
there  was  any  error  In  dlHrrgardlng  or 
overruling  the  plea  of  the  statute  of  lim- 
itations. If  this  case  be  regarded  simply 
ns  an  action  to  recover  the  possession  of 
the  land  in  question,  which,  it  would 
seem,  would  have  been  the  proper  action, 
then  It  Is  clear,  under  the  recent  case  of 
Amalter  v.  New,  (S.  C.)  11  S.  E.  Rep.  3S6, 
that  tbe  plea  of  the  statute  would  be  of 
no  avail  to  tbe  defendants.  But  as  tbe 
action  seems  to  have  been  treated  below, 
and  In  the  argument  here,  as  an  action 
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to  set  aside  fraadalnnt  deeds,  we  will  con- 
sider the  question  under  that  aspect.  It 
l8  settled  by  the  case  ol  Buber  v.  Chandler, 
ISS.  C.  52(1,  that  the  statute  runs  from 
the  discovery  of  the  fraud  only  where  a 
right  ot  action  also  then  exists;  so  that, 
granting  that  the  plaintiff  bf^re  had  no- 
tice of  the  fraud  for  a  lonK^r  period  than 
six  years  tiefore  the  cummencement  of  tbe 
action,  that  would  not  l>e  sufficient  to 
bar  blH  right  of  action  unless  such  rlfcht  ol 
action  thei)  existed.  Now,  It  Is  quite  clear 
that  the  plaintltf  never  had  any  right  of 
action  nntll  his  purchase  in  18S4,  and.  as 
the  action  was  commenced  within  three 
years  thereafter,  It  follows  that  the  l>ar 
of  tbe  statute  does  not  Apply.  Fnrther- 
more,  there  is  no  evidence  that  the  Rasors 
had  any  notice  whatever  until  the  sale 
In  ISS4,  and  hence  the  statute  would  not 
bar  their  right  of  action,  and,  regarding 
tbe  plalntlB  as  standing  In  their  shoes,  he 
would  not,  as  holding  their  rights,  be 
barred.  The  Jndgmeut  of  this  court  is 
that  tfaejndgment  of  the  circuit  court  be 
afflrmed, 

McGowAH,  J.*  concnn. 


STATB  T.  UBBRntAX. 

GSuprsme  Court  of  SouOk  Carolina.  Jime  17, 

1891.) 

HOHICIDB—  EVIDBKOE— CHAUCTBR— CbOSB-KZAM- 
INATION. 

1.  It  is  competent,  on  croM-examiDation, 
for  the  purpose  of  attatddng  the  witness'  cred- 
ibility, to  ask  bimwtaetlier  be  tiasorer  been  oon- 
Tlctod  of  larceny. 

3.  A  witness  for  the  defense,  who  testifies 
ttiat  defendsDt  Is  of  a  peaceable  character,  may 
be  asked,  on  crosB-examinatlon,  if  be  Imows  (Nt 
oertsin  particular  acta  of  violence  committed  by 
defendant,  lor  tbe  purpose  of  showing  that  he 

S'ves  defendant  a  character  inconsistent  with 
at  Inferable  from  facts  known  to  him. 
8.  An  accused  person  who  becomes  a  witness 
In  his  own  behalf  assumes  the  position  of  an  or- 
dinary witness;  and  where  he  ban  put  his  ohar- 
aoter  for  peoceableness  ia  issue  he  may  be  cross- 
examined  as  to  partloular  acts  of  vlolenoe  which 
he  Is  alleged  to  nave  oommittod. 

4.  He  may  also  be  asked  whether  he  ever 
told  persons  named  of  an  act  of  violence  which 
be  at  one  time  purposed,  but  was  pmrented  from 
omsummatlng.  with  a  view  to  contradicting 
him  by  the  evldenoe  of  the  persons  named. 

AfBrming  18  B.  B.  Rep.  619. 

On  rehearing. 

To  the  Hononbhi  Supiame  Court: 

The  appellant  respectfully  asks  for  a  re- 
hearing of  tbe  above-entitled  cause  upon 
the  following  grounds: 

I'lrst.  That  character  alone  Is  admissi- 
ble, and  the  court  overlooked  the  fact  that 
individual  acts  donot  establish  character. 

Secoo'J.  That  tbe  court  overlooked  tbe 
fact  that.  In  proof  of  character,  general 
reputation  alone  Is  admlBslble,  and  that 
sper:lfic  and  particular  acts  of  violence 
do  not  make  general  reputation,  and  are 
never  admissible  to  establish  character, 
or  to  rebut  proof  of  It. 

Third.  That  the  court  overlooked  the 
distinction  of  tbe  law  that  a  witness  can- 
not be  cross-examined  In  a  matter  Irrele- 
vant and  collateral  to  the  Issuefor  tbe  pur- 
pose of  laying  the  foundutlon  to  contra- 
dict blm  In  reply,  and  thereby  Impeach  bis 


testimony.  State  r.  Alexander,  2  Mill, 
Const.  174  The  defendant  was  cross-ex- 
amined as  to  a  matter  irrelevant  and  col- 
lateral to  the  issue.  Whether  the  defend- 
ant did  lie  In  ambush  to  shoot  Gardner 
three  or  four  years  before  the  trial  of  tbis 
case  was  wholly  Irrelevaut  to  the  Issues 
tried.  The  proof  abont  defendant's  trouble 
with  Gardner  had  not  the  remotest  con- 
nection with  any  of  the  issues  in  this 
cause. 

Fourth.  That  the  court  overlooked  the 
fact  that  the  defendant  was  not  examined 
In  his  own  behalf  to  establish  his  own 
character,  and  that  to  cross-examine  htm 
as  to  whether  be  lay  in  ambush  to  shoot 
Gardner  was  to  cross-examine  him  upon 
a  matter  wholly  Irrelevant  and  collateral 
to  the  Issues,  and  greatly  to  bis  prejudice. 

Iflfth.  That  the  court  overlooked  the 
fact  and  distinction  of  law  that  to  cross- 
examine  the  defendant  as  to  whether  be 
lay  In  ambush  to  shoot  Gardner,  when  he 
bad  not  been  examined  In  chief  on  that 
subject,  was  like  the  state  putting  up  a 
witness  In  reply  to  prove  that  fact  In  re- 
'  buttal  of  the  evidence  of  general  reputa- 
tion offered  by  the  defendant  to  establish 
his  good  character  (or  peaceableness. 

Sixth.  That  the  court  has  overlooked 
the  fact  that  the  state  could  nut  have 
proveil  In  reply,  by  witnesses  of  Its  own, 
that  defendant  lay  In  ambush  tosboot 
Gardner  In  order  to  rvbnt  the  evidence 
given  by  him  of  good  character.  Was  It 
not  In  principle  precisely  the  same  to 
cross-examine  the  defendant,  and  then  put 
up  Hunt,  Hugsins,  and  (^assidyto  contra- 
dict him.  QS  ir  the  state  had  been  allowed 
to  put  up  witnesses  of  Its  own  to  testify 
of  thdr  own  knowledge  as  to  the  difficul- 
ty with  Gardner?  The  defendant  was 
not  cross-examined  to  test  his  knowledge 
of  his  own  reputation,  or  to  show  hisblas 
in  his  own  favor.  In  everycase  where  the 
least  departure  from  the  general  rule  has 
been  allowed,  it  has  been  only  upon  tbe 
cross-examination,  and  the  courts  have  In 
every  case  put  this  right  of  crusa-exami- 
nation  upon  the  sole  ground  that  It  was 
only  allowed  for  the  purpose  of  tefttlnfp 
the  knowledge  of  tbe  witness  as  totbe  rep- 
utation to  which  be  bad  teatlQed,  or  to 
show  his  bias  in  favor  of  the  party  that 
called  him.  The  evidence  of  Hunt,  Hug- 
glna,  and  Gassldy  conld  not  have  been  of- 
fered for  any  other  purpose  than  to  rebot 
the  evidence  of  good  character  offered  by 
the  defense.  It  could  not  have  been  of* 
tered  to  simply  contradict  the  defendant, 
because,  as  a  witness,  he  could  not  be  con- 
tradicted upon  a  collateral  and  irrelevant 
issue.  As  to  whether  the  defendant  lay  ia 
ambush  or  In  wait  to  shoot  Gardner  three 
or  four  years  before  the  homicide  was  cer- 
tainly a  collateral  and  irrelevant  lasoe  to 
tbe  trial  of  the  defendant  for  tbe  killing  of 
Archibald  I.  Douglass. 

Seveoth.  That  while  the  real  character 
of  the  defendant  did  become  a  "  roaterinl 
Inquiry,"  the  court  overlooked  the  fact 
that  the  defendant  was  cross-examined, 
and  Hnnt,  Hugglns,  and  Caasldy  were  ex- 
amined In  reply  for  the  sole  purpose  of  ea- 
tabllshlng  an  act  of  violence  on  the  part  of 
the  defendant  wholly  unconnected  wltb 
the  case  un  trial,  to-wit,  that  defandant 
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lay  in  ambush  to  about  one  Gardnei* 
three  or  four  years  prevloas  tu  the  homi- 
cide. 

Eighth.  That  the  court  baa  oreriooked 
the  fact  that  every  cane  (and  they  are 
Twy  tew ;  they  make  a  very  Hmalt  excep- 
tion, and  not  the  role)  which  soema  to 
contravene  the  senera)  rule,  that  evi- 
dence of  eeneral  reputation  alone  can  be 
oOered  to  eatabllali  character,  Is  a  case 
where  the  wltueeMS  wore  crosB-examined 
only  for  the  parpoae  of  testinf?  their 
knowledge  at  the  reputation  which  they 
were  called  to  prove,  or  their  tilne  In  la^ 
vor  of  the  party  calling  them,  and  that  In 
noneof  thosecasca  waa  the  cruiM-uxamlna* 
tlon  for  the  pnrpoae  of  proving  an  Inde- 
pendentaetot  vlolaiee  agalnat  the  prla* 
oner. 

\lntb.  That  the  court  haa  overlooked 
the  fact  that  the  evidence  of  Hunt.  Hog- 
Bioa,  and  Camldy  was  In  reply,  and  that 
there  Is  no  de(*lded  case  to  be  fonnd  where 
a  Bpeeific  act  of  violence  is  allowed  to  be 
proved  in  reply  to  rebot  the  evidence  of 
general  reputation  by  the  defense,  but  in 
every  decided  coue  where  Huch  evidence  has 
l>eea  allowed  In  the  court  below  the  appel- 
late court  has  never  failed  to  reverse  the 
lower  conrt'a  ruling,  and  Htate  v.  Merrl- 
man,  12  S.  E.  Hep. 619,  le  the  sole  aothority 
allowing  such  evidence  to  be  received. 

Tfoth.  That  tbo  conrt  overlooked  the 
fact  that  the  section  of  volnme  ft  of  the 
American  and  EnKllsh  Encyclopedia  of 
Law,  on  pages  115  and  116,  cit«d  by  the 
court  lays  down  the  rule  broadly  that 
character  can  only  be  proved  by  general 
repotatioo.  and  that  evidence  "In  rebut- 
tal mast  be  of  the  same  kind,  whether  by 
cross-examination  or  by  Independent  tea* 
timony. " 

Eleventh.  G'bat  tbe  court  overlookefl 
the  fact  that  the  testimony  of  Hnnt,  Urg- 
gfns,  and  Casaldy  was  offered,  not  for  the 
purpose  of  eatabllahlng  tbe  general  repu- 
tation of  the  prisoner,  bnt  to  prove 
ogalnat  the  priaoner  a  siieclfic  act  of  vlo* 
lence  wholly  unconnected  with  tbe  cause 
for  which  he  was  on  trial. 

Tv^-ettth.  That  the  court  has  overlooked 
tbe  reason  of  the  rule  that  general  reputa- 
tion aloou  is  admissible  to  establlBh  cbarac- 
ter,ori<ebatproofglv«ioflt,to-wlt:  First, 
that  one- partlculAr  act  does  not  make 
character;  eeeond,  that  If  anch  evidence 
be  allowed,  there  is  no  possible  chance  of 
meeting  it.  Thedefendant  Merriman  conld 
not  possibly  have  anticipated  the  attack 
made  upon  him  by  tbe  witnesses  Hnnt, 
Hoggins,  and  Cassldy,  and  could  not  pos< 
albly  bave  been  prepared  to  meet  it.  The 
defendant  Is  always  presumed  to  be  pre- 
pared to  defend  bla  general  cbaracter,  but 
not  his  individual  acts. 

Thirteenth.  That  the  court  has  over- 
looked tbe  distinction  of  law  that  In  prov- 
ing character,  and  in  rebutting  proof  of 
it.  nether  good  nor  bad  acts  are  admissi- 
ble. The  state  could  not  prove  any  par- 
tleolar  bad  act,  to  rsbut  the  proof  given 
by  tlie  defense;  and  thedefendant  bad  no 
rlgbt  to  prove  particular  acts  ol  his  good 
conduct  to  esiablish  his  cbaracter  when  It 
bad  been  assailed. 

Fourteenth.  That  the  court  has  ovei- 
looked  tbe  fact  that  tbe  case  of  Oliver  v. 


Pate.  4S  Ind.  182,  cited  In  the  notes  to  a 
Amer.  &  Eng.  Bnc.  Law,  116,  to  sustain 
tbfl  position  tbat  the  defendant  and  other 
witnesses  may  be  cross-examined  aa  to- 
tbe  particular  acts  of  violence  of  the  de- 
fendant for  the  purpose  of  rebutting  proof 
of  general  reputation  given  h.v  the  defense, 
and  bi  sustain  the  further  position  that 
particular  acts  of  violence  may  be  provefft 
in  reply  by  contradicting  tbe  defendant, 
does  not  sustain  that  position,  bnt  holda 
precisely  the  contrary  doctrine.  The  case- 
was  an  action  for  damages  for  malicloua 
prosecution.  Verdict  for  plaintiff.  The 
defendant  on  tbe  trial  offered  evidence  to 
Impeach  the  character  of  the  plaintiff. 
Plaintiff  then  offered  evidence  In  reply  tt^ 
BUBtaln  It.  Thedefendant  offered  to  prove- 
by  the  cross-examination  of  these  wit- 
nesses that  the  sberiti  had  once  arrested 
the  plaintiff  for  larceny.  The  court  refused 
to  allow  the  cross-examination  upon  thU 
matter,  and  the  supreme  court  of  Indiana 
sustained  tbe  ruling. 

Fifteenth.  That  the  conrt  has  over- 
looked the  fact  tlmt  the  case  of  Abernethy 
V.  Com..  101  Pa.  St.  cited  In  the  note* 
to  3  Amer. &  Eng.  Ehc.Law,  116,  to  sustain 
tbe  position  that  the  defenaant  and  other 
witnesses  may  be  cross-examined  as  t» 
particular  acts  of  violence  of  thedefendant 
for  tbe  purpose  of  rebutting  proof  of  gen- 
eral reputation  given  by  ttie  defense,  and 
to  sustain  the  further  position  that  par- 
ticular acts  of  violence  may  be  proved  la- 
reply  by  contradicting  the  dt4en<lantr 
does  not  sustain  tbe  proposition,  butholda 
the  contrary  doctrine.  Tbat  case  was  aa 
Indictment  for  murder.  A  witness  for  de- 
fense was  offered  to  prove  his  good  char- 
acter. "  Without  objection,"  the  common- 
wealth was  allowed  to  cross-examine  the 
witness  to  show  that  at  one  time  defend- 
ant had  been  in  the  "reform  school."  The- 
defendant then  offered  a  witness  to  prove- 
that  defendant,  when  a  boy,  went  volun- 
tarily to  the  reform  school  to  procure  a 
maintenance  and  education,  he  havtofr 
been  abandoned  by  his  father.  The  com- 
monwealth's attorney  objected,  and  the- 
courts  below  reiected  the  evldt-nce  on  the- 
ground  that  the  defendant  did  not  object 
to  the  cross-examination,  and,  if  he  had, 
the  court  would  have  ruled  It  nut.  The- 
appellate  eonrt  reversed  this  rnllng.  hold- 
ing that  the  evidence  was  In  explanation 
of  what  the  state  had  been  allowed  to- 
prove  without  objection. 

ISixteenth.  That  the  court  has  over- 
looked the  fact  that  the  cases  of  Oulerette- 
V.  McKinley.  27  Hun, J)2U,  cited  In  the  notes 
to  tbe  same  authority,  and  for  the  same 
purpose,  does  not  sustain  the  position. 
Neither  does  the  ease  of  People  v.  Clark,  1 
Wheeler.  Crim.  Cas.  'm.  cited  by  the  same- 
authority  for  the  same  purpose.  The  first 
of  the  above  cases  wao  an  action  for  dam- 
ages for  an  assault  with  an  attempt  to- 
ravlsh.  Thedefendant  offered  evidence  ol 
the  general  bad  character  of  the  plaintiff. 
One  witness  was  asked  on  cruss-exanilna- 
tion  whom  he  had  heard  speak  of  her.  He 
answered,  her  father.  Another  witness 
testified  on  tbe  cross-examination  that  be- 
had  heard  stories  about  the  plaintiff's  bad* 
character,  but  did  not  tell  what  they 
were.  Upon  tbe  re-oxamlnatlon  In  reply 
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of  tbese  witnesses,  the  defense  proposed  to 
gio  into  partlcnlars,  and  ask  the  n-ltnesses 
wbat  tbey  bad  beard  the  parties  say 
«buot  platntitr.  The  plalntlir  objected. 
The  court  sustalued  tbe  objection,  and 
tbe  appellate  court  affirmed  tbe  ruling. 
Tbe  other  case  was  an  Indictment  for 
forgery.  Witnesses  were  called  to  prove 
sood  cbaracter  of  delendant.  The  dlstriet 
■attorney  otremd  evidence  in  rebuttal  of 
good  character.  The  witness  said  It  was 
Itad,  **aud  was  proceeding  to  relate  tbe 
particular  facts  apun  which  bis  opinion 
was  grounded,"  when  the  defense  object- 
«cl,  and  the  ubjectlun  was  sustained. 

A'erwiteenrft.  That  tbe  court  has  over- 
iouked  tbe  fact  that  the  very  few  cases 
that  might  seem  to  be  In  conflict  with  the 
^ueral  rule  are  cases  where  witnesses 
were  cross-examined  to  test  their  knowl- 
edge of  reputation,  and  to  show  their 
bias,  and  that  In  all  these  cases,  eren  un 
tbe  cross-examination,  tbe  witnesses  were 
confined  to  general  reputation,— what 
they  had  beard, nut  what  they  theiuselrea 
knew.  It  seems  to  ns  that  such  is  the  rale 
laid  down  in  thetew  cases  to  befoand  where 
it  was  allowed  on  tbe  cross-examination. 
Ol  this  class  Is  tbe  case  of  Leonard  v. 
Allen,  11  Cusb.  241,  cited  in  tbe  note  to 
pagel16  of  SAiwt:&.  Eng.  Enc.  Law,  cited 
by  the  cuart.  That  case  was  an  action 
for  damage  tor  slander.  In  mltliratlou  of 
damages,  defendant  offered  evidence  (gen- 
«ral  reputation)  to  Impeach  plaintiff's 
xood  character.  A  witness  for  the  defense 
testlUed  that  tbe  plaintiff's  character  for 
"mural  worth  was  not  good."  On  tbe 
crosB-examinution  by  the  plaintiff  the  wtt< 
uess  was  asked,  "What  immorality  was 
imputed  to  htni?"  and  objection  was  al- 
lowed. Another  witness,  one  called  by 
the  plaintitr  In  reply,  testified  that  the 
commnnlty  was  aliont  equally  divided; 
flome  speaking  well,  and  some  evil,  of  the 
plaintiff.  The  plaintiff,  over  objection, 
wau  then  allowed  to  ask  "in  what  particu- 
lars the  people  spoke  against  them. "  It 
seems  to  us  that  tbe  witness  In  this  mat- 
ter was  confined  to  what  the  people  said, 
—general  reputation;  not  what  one  or 
two  or  any  number  said,  but  "the  peo- 
ple." The  case  of  People  v.  Annts,  18 
Mich.  511.  cited  in  the  same  note,  was  a 
prosecution  for  larceny.  Defense  offered 
••evidence  to  impeach  character  ot  witness 
for  prosecution.  Evidence  was  given 
tbat  charuL'ter  of  witness  for  prosecution 
was  "bad."  The  prosecoting  attorney 
then  was  allowed,  on  cross-examination, 
to  Inquire  of  tbe  witness  as  to  whom  be 
heard  speak  evil  of  tbe  witness,  and  what 
hchad  beard  bimaay.  It  seems  to  us  that 
the  inquiry  here  was  confined  to  what  the 
witness  bad  heard,  and,  so  far  as  we  can 
4we,  to  wbat  he  bad  generally  heard, — 
reputation.  There  is  nothing  in  tbe  case 
to  show  that  tbe  witness  teBtified  of  his 
own  knowledge.  It  is  perfectly  apparent 
tbat  tbese  witnesses  were  examined  to  test 
their  knowledge  of  reputation,  bias,  etc., 
and  that  it  was  not  for  the  purpose  of 
proving  a  specific  and  particular  offeuHe 
Agahist  the  party  to  tbe  record.  There  are 
two  or  three  other  canes  cited  In  the  same 
4iote,  and  tbey  are  of  the  same  cbaracter. 
In  every  case  where  such  eroas-examlna- 


tion  has  been  allowed,  the  court  has  placed 
It  In  every  instance  npon  the  groand  that 
It  was  for  the  purpose  of  teatinff  the 
knowledge  or  bias  of  tbe  witness. 

/eighteenth.  Tbat  tbe  court  has  over^ 
looked  the  fact  that  the  overwhelming 
weight  of  tbe  decided  cases  cited  In  tbe 
section  GO  character  in  3  Amer.  A  Bng. 
Enc.  Law,  as  well  as  all  approved  text- 
writers  DO  the  subject,  lay  down  the  rule 
broadly  that  evidence  of  particular  acta 
is  inadmissible  to  rebut  proof  of  good 
character,  even  when  elicited  on  tbe  eross- 
examloatlon.  Of  such  is  the  case  of 
Bruwnell  v.  Feuplu,  88  Mich.  796.  Chief 
Justice  ('AMFBBi.L,  delivering  the  oplolun, 
oays:  "It  was  entirely  Inadmiasible,  in 
answer  to  good  general  repntatlon  of  tbe 
prisoner,  to  receive  evidence  of  an  alleged 
act  of  violence  against  another  person 
than  Bailey  at  a  former  time  and  different 
place.  The  pri«oner  could  not  be  prepared 
to  meet  any  such  teetimony  or  explain  it. 
and  its  introduction  might  seriously  prel- 
udtce  the  Jury,"  Of  such,  too,  is  tbe  case 
of  ICngleman  v.!State,2  Ind.91.  Tbecourt 
says:  "On  thetrtal  the  defendant  called 
witnesses  to  bia  general  good  cbaracter. 
The  state  was  permitted  on  cross-exami- 
nation, over  tbe  objection  of  tbe  defend- 
ant, to  prove  particular  acts  of  bis  bad 
conduct.  This  was  wrong.  Tbe  defend- 
ant could  not  prove  particular  acts  of  his 
good,  nor  the  state  of  his  bad,  conduct. " 
Of  such,  also,  is  the  ease  of  Btate  v.  Gor- 
don, 8  Iowa.  416.  Chief  Justice  Wright 
suys:  "It  only  remains  to. inqnire  wheth- 
er it  was  correct  to  permit  the  state,  on 
cross-examination  of  a  witness  who  was 
called  as  to  tbe  good  character  of  the 
defendant,  to  go  into  proof  of  particular 
acts  or  difficulties  (m  his  part;  and  in 
permitting  this,  we  think,  the  court  erred. 
It  la  true  that  In  the  croHS-ezami nation 
of  witnesses  tbe  court,  in  the  exercise  of 
ItB  discret-lon,  may  permit  grea  t  latitude; 
but  we  apprehend  tbat  It  cannot  t»esu 
far  extended  as  to  allow  tbe  Intrttductiun 
of  Illegal  and  Improper  testimony.  The 
rule  permitting  this  latitude  Is  rather  for 
the  purpose  of  testing  the  memory  and 
credibility  of  the  witness  than  to  enable 
the  party  to  get  before  the  Jury  testimo- 
ny which  would  be  inadmissible  if  offered 
In  direct  examination  of  his  own>  witness, 
in  this  case  it  appears  that  tbe  defendant 
sought  to  prove  his  general  good  charac- 
ter as  a  quiet  and  peaceable  citlien.  This 
he  had  a  right  to  dn.  Tbe  prosecution 
then,  against  his  objection,  asked  tbe  wit- 
ness if  be  knew  of  instances  In  which  de- 
fendant had  been  engaged  Id  dtfflcultlra 
with  individuals,  and  the  state  was  per- 
mitted to  go  into  an  examination  of  par- 
ticular Instances  of  difficulties  with  oth- 
ers. This  would  have  been  clearly  im- 
proper If  offered  by  tbe  state  as  direct 
testimony,  and  we  eannut  concave  It  to 
be  any  less  so  from  the  fact  tbat  It  was 
drawn  out  on  cross-examination.  It  is 
evidence  of  character  which  is  adiulsaible, 
which  of  course  Is  to  be  confined  to  the 
trial  of  cbaracter  that  is  in  Issue.  Bat 
the  examination  must  be  confined  to  tbe 
gi'neral  character  or  reputation,  and  nei- 
ther can  ask  questions  as  to  particular 
facts  or  difllcultlei.''  Of -this  kind  of  casw 
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the  law  bookB  and  reports  of  the  state 
and  EDKlaod  contain  many. 

Niaeteeotb.  That  the  court  has  over* 
looked  the  fact  that  the  teatlmuDy  of  the 
witnem  A.  J.  Smith,  which  wee  raled  out 
on  the  trial,  was  In  direct  reply  and  ex- 
plaaatlon  of  the  testimony  of  this  wlt- 
mem  tmn^t  out  by  the  state. 

Prb  Cdriam.  Tbe'eovrt,  mtter  a  carelal 
examination  and  conaideretiim  of  tUt 
petition,  haa  reached  the  euncluatoa  that 
no  material  fact  ur  principle  of  law  was 
urerlookcd  or  misaqdeBtood  In  preparing 
the  opinion  heretofore  died,  and  therefore 
tbera  is  no  ground  fur  the  rebearinjc  asked 
(or.  Ic  is  ordered  that  tills  petition  be  dis- 
missed, and  that  the  stay  ol  tbn  remittt- 
tar  heretofore  granted  be  revoked. 


BCBNS  T.  GOWBR. 

{aupnme  Cmmt  (tf  South  CanUna,  Jum  IT, 

1891.) 

Affbai.  noM  Jditiob  or  the  Pbaos — Qusanom 

RlISBD  BT  EXOBPTIOMB. 

Code  8.  a  $  S58,  providing  that  appeals 
Erom  trial  Jtistioee  to  the  circuit  court  shall  be 
heard  upon  all  the  papers  la  the  case,  Includln^r 
teBtimooy  taken  fn  writing  on  the  trial,  "ana 
the  grounds  of  exoeptiou  made, "  couflnes  the  olr- 
cuit  court,  on  the  liearlnff,  to  the  oouaiderBtlon  of 
mch  questiODB  only  as  ne  raised  by  the  enep- 

tiODS. 

Appeal  from  common  pleas  circuit  court 
of  Greenville  county;  Jambs  F.  Izlar. 
Judge. 

Action  by  A  nianda  Bnma  against  T.  C. 
Gower.  Judgment  lor  plaintiff.  Defend- 
ant appealB. 

Sbttmaa  A  iiaySM  and  H'e//8  A  Orr, 
for  appellanta.  JVIr,  Dtll  A  NIz,  for  re- 
spondent. 

McIVEB,  J.  The  plaintiff  brought  this 
action  before  a  trial  Jnetlce  to  recover  the 
valneof  certain  articles  of  personal  proper- 
ty which  she  alleged  had  unlawfully  been 
taken  from  her  by  defendant.  The  de- 
fense was  that  the  articles  in  question  hnd 
been  seised  under  a  distress  warrant  le- 
aned to  enforce  the  payment  of  rent  in  ar- 
rear  of  a  certain  dwelling-house  lu  tbeclty 
of  Greenville,  which  defendant  alleged  had 
been  leased  from  him  by  the  plalntilf. 
But  two  qoesttona  seem  to  hare  Iteen 
raised  at  the  trial  before  the  trial  Justice: 
(1)  Whether  the  plaintiff  had  In  fact  made 
the  agreement ;  (2)  whether  she  had  the 
power  to  make  such  a  contract,  she  being 
a  married  woman  at  the  time.  The  trial 
Justice  found,  as  a  matter  of  fact,  that  the 
alleged  contract  was  made  by  the  plain- 
tiff; but  he  held,  aa  matter  of  law,  that 
she,  being  a  married  woman,  had  no  pow- 
er to  make  the  contract,  and  he  therefore 
rendered  Judgment  in  favor  •t  the  plain- 
tiff. From  this  Judgment  the  defendant 
appealed  to  the  circuit  court  upon  numer- 
OQB  grounds  set  out  In  the  "case."  all  of 
which,  bowevw,  bo  far  aa  this  appeal  Is 
concerned,  BubatBDtlally  make  the  single 
question  whether  the  trial  Justice  erred  In 
holding  that  the  plaintiff  had  no  power 
to  make  the  contract  In  queetton.  This 
appeal  was  heard  by  his  honor.  Judge 
Izi.AB.  Upon  the  testimony  taken  by  the 
trial  juBtloe,  bis  report  of  the  case,  (all  of 


which  Is  set  ont  tn  the  "case,")  and  the 
defendant's  exceptions,  there  being  no  ex- 
ception by  rtther  party  to  the  flndlug  of 
fact  by  the  trial  Justice  that  the  agreement 
for  the  rent  of  the  premlsee  was  made  by 
the  plaintiff.  Upon  the  hearing  of  this  ap- 
peal the  Judge  granted  an  order  in  these 
words:  '*Tbat  the  finding  of  the  trial  Jus- 
tice be  confirmed,  and  that  the  appeal  be 
dlemisaed."  The  defendant,  supposing,  as 
besaye.thatthecircuit  Judge  hadalflrmed 
the  findings  ta  the  trial  Justice,  both  of  fact 
and  law,  gave  notice  of  appeal  to  tUa 
court,  upon  numerous  grounds  set  ont  In 
the  record,  which,  however,  practically 
make  the  name  question  raised  by  bis  ap> 
peal  from  the  Judgment  of  the  trial  Justice. 
But.  when  the  case  was  submitted  to  the 
circuit  Judge  for  settlement,  he  Incorporat- 
ed therein  certain  ameudmenta,  which 
showed  that  the  views  of  the  dreuit  Jndge 
had  been  entirely  misapprehended  by  the 
appellant,  and  thatthecireuit  Judge,  while 
holding  that  the  contract  was  each  a  one 
as  the  plaintiff,  though  a  married  woman, 
was  capable  oi  making,  yet.  at  the  same 
time,  he  was  satisfied  that  the  testimony 
tailed  toshowthat  thecontract  was  made 
by  the  plalntUt.  and  for  that  reason  only 
be  had  affirmed  the  Judgment  of  the  trial 
Justice,  while  not  concurring  In  the  views 
taken  by  that  officer.  When  thle  amend- 
ment was  made,  defendant  applied  to  and 
obtained  from  this  court  leave  to  file  ad- 
ditional exceptions,  upon  the  ground  that 
the  case,  as  amended,  presented  different 
questions  from  those  which  arose  out  of 
the  case  as  originally  proposed.  These 
additional  exceptlonn  are  set  nut  In  the 
record,  bnt,  as  they  practically  present 
only  two  questions,  they  need  not  be  re- 
peated here.  Tiiesft  questions  are  (1) 
whether  the  clreult  Judge  erred  in  revers- 
ing the  finding  of  fact  by  the  trial  Justice 
that  the  agreement  for  renting  the  prem- 
ises was  made  by  the  plaintiff,  and  not  by 
herhoabaud;  (2)  whetherthecircultjndge 
erred  In  considering  that  question  of  fact 
at  all,  !n  the  absence  of  any  exception  to 
such  fiuding.orany  ground  of  appeal  from 
the  Judgment  of  the  trial  Justice,  raising 
that  question. 

We  will  consider  the  second  question 
first,  for,  if  there  was  error  on  the  part  of 
the  circuit  Judge  In  considering  whether 
the  testimony  was  safOclent  to  sustain 
the  finding  of  the  trial  Justice  that  the 
agreement  for  renting  was  In  fact  made 
by  the  plaintiff,  then  the  first  qnestlon 
cannot  arise.  Section  858  of  the  Code,  as 
adopted  in  1882,  provides:  "When  a  Judg- 
ment Is  rendered  by  a  trial  Justice,  •  •  • 
the  appeal  shall  be  to  the  circuit  court 
d  the  county  wherein  the  Judgment  was 
rendered.  The  said  appeal  shall  be  beard 
by  the  court  upon  all  the  papers  in  the 
case,  including  the  testimony  on  the  trial, 
which  shall  be  taken  down  in  writing, 
and  signed  by  the  witnesses,  and  the 
grounds  of  exeeplAon  made,  without  the 
examination  of  witnesses  in  court."  It 
will  be  observed  that  the  Code  of  1882 
makes  a  very  different  provision.  In  the 
section  Just  qnoted,  for  the  hearing  of  an 
appeal  from  the  Judgment  of  a  trial  Justice 
by  the  circuit  court  from  that  preecribed 
by  the  Ooile  as  orls^ually  adopted^  which 


Digitized  by 


Google 


382  SOUTHEASTERN  BEPORTEB,  Vol.  13.  (S.  a 


practically  provided  that  npoo  eneb  ap- 
penl  tbe  case  Btaonld  be  tried  de  novo  by 
ttae  dreait  court,  and  therefore,  under 
that  ayatoni,  the  question  now  proHented 
could  not  arise.  Now,  however,  such  an 
appeal  must  be  heard  "upon  all  the  pa- 
pers tn  the  case.  Including;  thi  teatlmony 
on  the  trial,  which  shall  be  taken  down  In 
writing,  and  ginned  by  the  wituessea,  and 
the  grounds  of  exception  made."  The 
practical  question,  therefore,  la  whether 
the  words  italicised  In  the  danae  Just 
qnoted  have  Che  effect  of  eonflnlnfc  the 
circuit  court,  in  hearing  irach  an  appeal, 
tu  the  coDHlderatlon  of  anch  questions  as 
are  raised  by  the  exreptlons.  If  that  la 
not  the  effect  of  those  words.  It  la  dtfllcalt, 
If  not  Inipoaalble,  to  conceive  of  any  rea- 
son for  the  inatirtlon  ot  those  words:  and 
ander  the  well-aettled  rule  of  statutf>ry 
construction,  that  a  court  la  bound.  It 
possible,  to  ^ve  some  pla(*e  and  effecr  to 
every  word  found  In  a  statute,  the  con- 
clusion must  be  that  the  words  in  queti- 
tion  were  Intended  to  limit  the  power  of 
the  circuit  court  to  the  consideration  of 
such  questions  as  are  presented  by  the  ex- 
ceptions. It  la  manifest  that  the  legisla- 
ture, In  adopting  the  section  as  It  now 
standa.  Intended  to  provide  a  different 
system  for  the  hearing  uf  appeals  from  an 
inferior  court  by  the  circuit  court  from 
that  previously  established  by  the  Code  as 
originally  adopted.  If  the  only  change  In- 
tended was  thatin  hearlnganch  an  appeal 
the  teatlmony  taken  down  In  writing  at 
the  trial  before  the  Inferior  court  alioald 
be  uaed.  Instead  of  examining  the  wlt- 
neeara  in  the  circuit  court,  as  In  a  trial  de 
novo,  then  the  provision  that  the  appeal 
shall  be  heard,  among  other  things,  upon 
"tbegroundaol  exception  made."  becomes 
absolntely  meaningless,  and  those  words 
would  have  no  force  or  effect  whatever. 
In  effect,  the  present  provision  ta  that  the 
appeal  "  shall  be  heard "  upon  three 
things:  (1)  All  the  papers  In  the  case; 
(2)  the  testimony  taken  In  writing  at  the 
trial  below;  (3)  the  grounds  of  exception 
made.  Hence  It  seems  to  us  that  it  would 
be  just  as  admissible  for  the  circuit  court, 
in  hearing  the  appeal,  to  use  papers  other 
than  thoae  In  the  case,  or  to  hear  other  tes- 
timony than  that  taken  at  the  trial,  aa  to 
consider  questions  other  than  thoae  made 
by  the  exceptions. 

It  Is  true  that  section  368  of  the  Code 
does  provide  that,  *'upon  bearing  the  ap- 
peal, the  appellate  court  shall  give  judg- 
ment according  to  the  Justice  of  the  case, 
without  regard  to  technical  errors  and  ef- 
feets  which  do  not  aflltat  the  merits;"  but 
we  cannot  regard  this  matter  as  technic- 
al. It  is  certainly  a  very  material  matter 
that  parties  should  be  adviaed  of  the  nat- 
ure of  the  case  which  the  court  la  called 
upon  to  determine,  and  of  the  questions 
therein  Involved.  In  an  appeal,  those 
questions  are  presented  by  the  exceptions, 
and  In  this  case  itla  manifest  that  the  only 
question  presented  by  the  defendant'a  ap- 
peal from  the  Judgment  of  the  trial  Justice 
was  the  legal  question  as  tu  the  power  of 
the  plaintiff  to  meke  the  contract  of  lease. 
Neither  party  had  any  reason  to  auppoae 
that  any  other  question  would  he  consld- 
sred  by  theeonrt,  and,  tor  all  that  we  know. 


neither  party  was  prepared  to  discuss,  or 
did  dlacusa,  any  other  question.  So  that* 
ff  the  appellate  court  should  undertake  to 
decide  the  ease  upon  any  other  qnestioo, 
both  parties  would  be  taken  by  8uri>rise, 
and  the  losing  party  would  have  jout 
canso  to  complain  that  he  had  been  con- 
demned without  an  opportunity  of  beiug 
heard.  It  is  true  th^  neither  party  was 
in  a  condition  to  raise  by  appeal  the  ques- 
tion whether  the  trial  Justice  bad  erred  in 
hie  finding  of  fact  as  to  who  made  the 
contract  of  leaHe.  The  defendant  could 
not  do  so.  because  the  decision  of  that 
qneation  was  In  his  favor;  and  the  plain- 
tiff could  not,  because  the  Judgment  was 
In  her  favor;  but,  In  anulogy  to  the  well- 
settled  practice  in  appeals  to  this  court, 
( Weinges  v.  Cash,  l.^t  S.C.  44.)  she  might,  if 
ahe  had  so  dealred,  have  raised  the  qnea- 
tion t>y  giving  the  notice  indicated  in  that 
case;  but  she  was  not  bound  to  do  bo. 
That  not  having  been  dune,  It  weenie  to  as 
that  the  only  question  before  the  circuit 
Judge  was  as  to  whether  the  trial  Justice 
had  erred  In  his  conclusion  of  law  that  the 
contract  of  lease  was  not  such  a  contract 
aa  a  married  woman  bad  the  power  to 
make,  and  having  determined  that  there 
waa  error  In  such  conclusion,  his  only 
course  was  either  to  reverse  the  Judgment 
absolutely,  or  to  order  a  new  trial.  If  be 
thought,  as  be  manlteatly  did,  that  them 
was  also  error  In  the  finding  of  fact  to 
which  the  trial  justice  had  applied  what 
he  regarded  an  erroneous  principle  of  law, 
as  that  seems  to  be  the  only  legal  mode 
by  which  a  Judgment  could  be  rendered 
"  according  to  tlie  Justice  of  the  case. "  Be- 
lieving, as  we  do,  that  the  only  proper  so- 
lution of  this  somewliat  anomalous  case 
is  to  order  a  new  trial,  without  prejudice, 
we  have  been  careful  to  avoid  any  Indica- 
tion of  opinion  as  to  either  of  the  qoeH- 
tlons  mentioned  above;  for  It  te  quite 
clear  that,  under  the  case  as  amended,  the 
qneation  of  law  does  not  property  arise, 
under  this  appeal,  as  the  amendment 
shows  that  the  circuit  Judge  decided  that 
qneation  In  favor  uf  appellant;  and.  as  we 
have  seen,  the  question  of  fact  waa  not 
properly  before  the  circuit  Judge,  and  cer- 
tainly la  not  before  us.  even  if  we  assome 
that  we  could  take  Jnriadietlun  of  such  a 
question  in  a  case  like  this.  The  Jndgmnit 
of  this  court  la  that  the  Judgment  of  the 
circuit  court  be  reversed,  wlthoot  preja- 
dice,  and  that  the  case  be  remanded  to 
that  court,  with  Inatructlons  to  order  a 
new  trial  of  all  the  isauea,  both  of  law  aod 
fact,  In  the  trial  Justice  court. 

McGowAN.  J.,  concurs. 


Fbbouson  et  ni.  v.  Habbbsoh  et  al. 

(Supreme  Court  of  SoieOi  CoroUno.  Jne  17, 

1891.) 

Rbfebbncb — Wbbk  mat  bb  Ordebbik— f^araMF* 

TtONB — ^ApPSALABLB  ORDBB. 

1.  Code  Civil  Froc.  S.  C.  {  898,  provides  tbit 
the  court  may,  upon  spplloation.  or  of  its  om 
motion,  except  where  me  iBveatlgatioD  will  re- 
quire tko  deoisiOQ  of  difBonlt  queeticnB  of  law. 
alreot  a  reference,  "  where  tha  trial  of  as  issue  of 
fact  shall  require  the  examination  at  a  long  ac- 
count OD  either  side. "  Held  that,  in  an  action  to 
set  aside  a  deed  and  mortgase  upon  the  ground* 
of  fraud,  where  the  oourt  neard  atatemeota  ol 
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eoansel  upon  the  natnra  of  the  mse,  which  state- 
Boents  are  not  in  the  record,  and  made  an  order 
of  reference,  it  will  be  presumed,  upon  eppeal, 
that  the  BtatemeDtB  showed  that  there  vras  a  long 
aoooont  involved. 

S.  Code  Civil  Froa  8.  C.  %  11,  provides  that 
the  supreme  conrt  shall  have  exolaaive  jurisdio- 
tion  to  review  npon  appeal  **an7  intermediate 
judgment,  order,  or  decree  involving  the  merits 
In  actions  commenced  in  the  conrts  of  common 
pleaa  and  general  aessions. "  Held,  that  an  or- 
der of  reference,  In  an  action  to  set  aside  a  deed 
and  mortgage  upon  the  ground  of  flnud.  Is  not 
appealable,  vrtien  the  pleadings  show  that  the 
qaestions  raised  were  purely  equitable  in  ohar- 
actar,  and  it  appears  that  the  order  WM  made 
after  full  statements  by  counsel. 

Appeal  from  common  plean  clrcalt  conrt 
of  <.ireeuvil)e  cuanty;  Jamks  Aldrich, 
Judge. 

Perry  A  Howard  and  Weatmoreluad  & 
Haymworth,  fur  appellants.  WeJJa  A  Orr, 
for  respondents. 

MclTfiR,  J.  The  plalntltTa,  an  existing 
creditors  of  the  defendant  John  H.  Harri- 
son. brunf?ht  tbls  action  to  set  aside  an 
alleged  voluntary  deed  to  his  wife,  and  al- 
so certain  mortgages  made  bj  the  wife  to 
the  driendants  Sanmel  B.  Harrison  and 
Richard  Harrison,  brothers  of  said  John 
H.  Harrison,  nnder  the  allegation  tbnt  the 
same  were  made  with  intent  to  hinder,  de- 
lay, and  defraod  the  creditors  of  Joba  K. 
Harrison.  The  defendants  answered,  de- 
tiyine  all  fraad.and  alleging  that  the  deed 
to  the  wife  was  made  npon  the  under- 
standing that  she  would  secure  the  two 
brothers  In  the  claims  they  held  against 
her  hashand,  and  was  not,  in  fact,  with- 
out consideration,  and  the  moptgagees 
demanded  that  their  mortgagCH  should 
be  forecloseil.  The  cane  being  nt  ishiie 
and  on  the  docitot  for  three  terms,  when 
It  was  called  for  trial,  at  the  third  term, 
the  defendants  John  H.  Harrison  and 
his  wife  moved  for  a  continuance,  upon 
the  ground  of  the  sickness  of  some  of 
their  children,  though  no  affidavits  to 
that  effect  were  presented.  The  motion 
to  continue  was  resisted  by  the  plaintiffs, 
who  insisted  "that  some  progress  should 
be  made,  as  this  was  the  third  term  on 
the  calendar,  and  these  driendants  were 
destroying  the  tdIuo  uf  the  mortgaged 
premises,  already  scant  security,  by  cat- 
ting, sawing,  and  selling  off  the  lumber." 
An  unler  of  reference  was  then  Hugtrested 
by  plaintiffs*  attorneys.  The  quefitlonsln- 
volved  were  then  stated  by  the  respective 
eonnsel.  Plalntltrs  moved  fur  an  order  of 
reference.  No  written  notice  of  this  mo- 
tion or  afHdarit  In  support  thereof  was 
snbmltted,  the  motion  being  based  upon 
what  was  stated  in  open  cocrt.  The 
counsel  fur  John  H.  and  Nannie  E.  Harri- 
son stated  that  they  objected  to  a  refer- 
ence. The  attorneys  for  Samuel  E.  and 
Richard  Harrison  neither  consented  nor 
objected  to  the  order  of  reference,  but 
stated  that  they  were  willing  to  unite 
with  the  other  defendants  In  any  course 
they  might  pursue.  Judge  A t.dbich  stat- 
er! that  It  was  such  a  case  as  was  refera- 
ble under  the  Code;  that  the  plaintiffs 
were  entitled  to  a  trial,  but,  under  the 
circumstances,  he  would  not  forre  them  to 
an  Immediate  trial;  that  hewould, during 
the  term,  either  try  the  case  himself,  or 


fer  It,  It  these  defendants  did  not  wisb  to 
leave  their  children.  The  attorneys,  for 
John  H.  and  Nannie  E.  Harrison  said 
that  their  clients  did  not  wish  to  come 
away  from  their  children  again,  again 
urged  a  continuance,  and  refused  to  con- 
sent to  a  reference.  Therenpon  the  Judge 
stated  that  he  would  not  continue  tiie 
case,  and  passed  an  order  of  reference  in 
the  following  words:  "On  bearing  the 
pleadings  In  this  case.  It  Is  ordered  that  It 
be  referred  to  the  master  to  takethe  tes- 
timony In  thlscase,  and  report  the  same  to 
the  court,  together  with  his  conclusions  of 
law  and  fact." 

From  thlaorderdefendants  appeal. upun 
the  several  gruauds  set  out  In  the  record, 
which  Impote  error  to  the  clrcalt  Jadge  In 
granting  tbls  order,  for  the  several  rea- 
sons suggested  therein,  which  will  be  here- 
inafter stated  and  considered.  While 
there  is  no  such  statement  In  the  record 
as  prepared  for  argument  here,  yet  the 
fact  Is  conceded.  In  the  brief  presented  by 
appellants'  counsel,  that  responueuts' 
counsel  served  on  appellants  a  notice 
"that  they  will  ask  the  court  to  snstaln 
the  order  apon  the  ground  that  the  same 
Is  not  apt>ealabie,'' and  hence  we  are  at 
liberty,  m  we  would  not  otherwise  be,  to 
consider  that  question. 

Section  11  of  the  Code  specifies  the  cases 
in  which  an  appeal  may  be  taken  to  this 
court,  as  well  from  a  Onal  Judgment  as  an 
Intermediate  order.  It  Is  very  clear  that 
the  order  under  consideration  Is  not  ap- 
pealable under  subdivision  K  of  that  sec- 
tion, for  that  relates  to  an  order  made  In 
a  special  proceeding.  It  Is  equally  clear 
that  it  does  not  fall  ander  Bubdlvi»ion  2. 
for  that  relates  to  orders  which  must  not 
only  affect  n  substantial  right,  but  must, 
in  effect,  determine  the  action,  etc.,  and-, 
as  no  such  effect  can  be  attributed  to  the 
order  is  question,  it  certninly  cannot  be 
nppenlable  under  that  sabiHvimun.  Cnrl- 
IrtKton  V.  Copeland,  25  B.  C.  41.  II,  there- 
fore, it  la  ai)|iealHl>le  at  all,  it  must  be  un- 
der HubdivlHion  1  of  that  Rectlon;  which 
gives  the  right  of  H|)peal  from  an  Interme- 
diate order  "involving  the  merits. "  What 
Is  the  previse  meaning  of  the  words  Just 
quoted  has  nerer,  so  far  as  we  know,  been 
(ifstlnctlT  determined.  But  In  the  case  uf 
Blakeley  v.  Frailer.  11  S.C.122,it  was  held 
that  whenever  a  snbstantlal  rl^ht  of  a 
party  to  an  action,  material  to  obtaining 
a  judfcment,  is  denied,  this  subdivision  uf 
section  11  secures  the  right  of  appeal  to 
this  court,  and,  as  we  suppow  the  mode 
of  trial,  whether  by  the  i-oort,  by  a  referee 
or  master,  or  hy  a  jury,  is  a  matter  mate- 
rial to  obtaining  a  Jtidgmeiit.it  follows 
that,  where  a  party  In  denied  the  mode  of 
trial  to  which  he  Is  entitled  by  law,  and 
re<inired  by  an  order  to  submit  to  some 
other  mode  of  trial,  such  order  is  appeal- 
able. While,  therefore,  eveiy  order  of  ref- 
erence Is  not  appealable,  .vet  there  are 
some  which  are.  To  determine,  therefore, 
whether  the  order  In  question  Is  appeala- 
ble, it  is  necessary  tr>  inquire,  as  In  Du 
Pont  V.  Du  Bos,  (S.  C.)  11  S.  E.  Hep.  1(178, 
whether  any  substantial,  legal  right  of  the 
appellantH  has  been  denied  by  referring 
all  the  Issues  in  the  action  tu  the  master. 
The  first  objection  to  the  order  raised  by 
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the  grronnda  of  appeal  la  that  It  waa 

l^ranted  without  prerlona  notice  that 
BDch  order  woald  be  applied  for.  We  have 
not  been  cited  to  any  law,  and  we  do  not 
know  ol  any,  which  reqalrea  notice  in  a 
case  like  the  prusfnt. 

The  second  objection  la  that  " no  snffl- 
dent  ahowlng  was  made  as  to  whether  or 
no  It  was  such  a  canae  aa  coald  be  re- 
ferred to  the  maaterwftboatconaent  of  all 
parties."  The  circuit  judffe  had  before 
htm  the  pleadings  In  the  cause,  copies  of 
wlilcb  are  set  out  in  the  "case', "  and  they 
were  quite  aufilclent  to  ahow  what  wua 
the  nature  of  the  case,— that  it  was  oue  of 

£nrely  equitable  cogulsance,  Involvlnf?  no 
miea  which  either  party  bad  the  right  to 
try  by  Jury;  and  hence  we  see  nothlog 
In  this  objec'tluQ.  Bouland  v.  Carpin, 
27  S.  C.  235.  3  S.  £.  Rep.  219.  Besides,  it 
la  stated  In  the  case  that  the  qupstiona 
Involved  were  atated  by  the  respective 
counsel ;  aud,  surely,  with  the  pleadinKS 
before  him,  and  tbeae  atatenienta  of  coun- 
ael,  the  circuit  Judge  had  the  lulleat  meana 
of  ascertaining  the  nature  of  the  caae,  and 
the  character  of  the  Isauea  Involved. 

The  next  objectiun  aeen)a  to  be  that  the 
Judge  erred  In  referring  the  laauea  of  law 
as  well  aa  of  fact  to  the  master,  even  If  It 
were  a  proper  caae  tor  reference  wlthoat 
consent.  The  Code  certainly  contains  no 
such  limitation  on  tbe  right  to  order  a  ref- 
erence. On  tbe  contrary,  aectlun  292  ex- 
preaaly  provldca  that  "all  or  any  of  the  la- 
auea In  the  action,  whether  of  fact  or  law 
or  both,  may  be  referred,"  etc.,  where  the 
partly  consent,  or,  In  certain  specified 
cases,  presently  to  be  considered,  when  the 
partlea  do  not  eonaent.  We  suppoae, 
therrtore,  that  the  real  point  of  thie  objec- 
tion will  be  foand  In  the  third  ground  of 
appeal,  where  it  fa  claimed  that,  Inasmuch 
aa  the  trial  would  "  require  tbe  decision  of 
difficult  qneetlouB  of  law,"  the  circuit 
Judge  bad  no  power  to  refer  any  of  tbe 
Issues  under  the  apecial  exception  con- 
tained In  aectlon  293.  But  whether  the  de- 
dalon  of  difficult  qaeatlona  of  law  would 
be  required  waa  a  matter  for  the  circuit 
Judge  to  determine,  and  which  we  muat 
aasume  he  did  determine,  before  granting 
the  order.  Aeaomlng,  then,  that  he  did 
determine  that  there  waa  no  such  difflcalt 
queatlons  of  la  w  to  be  decided  as  would 
bring  the  case  within  the  excaptlon  con- 
tained In  section  293,  we  must  say  that  we 
aee  no  error  in  auch  determination.  8o 
tar  aa  we  can  perceive,  from  an  examina- 
tion of  tbe  pleadings,  the  laauea  preaented 
are  mainly  issues  of  fact. 

It  is  contended,  however,  that  a  clrcalt 
Judge  has  no  right  to  order  a  reference  of 
any  case  to  tbe  master  or  referee  without 
the  consent  of  the  parties,  except  In  two 
specified  caaea :  Where  the  trial  of  an 
Issue  of  fact  shall  require  the  examina- 
tion of  a  long  account  on  either  side,  In 
which  caae  the  referee  may  be  directed  to 
hear  and  decide  the  (vhole  issue,  or  to  re- 
port upon  any  apeclflc  question  of  tact  in- 
volved therein.  (2)  Where  tbe  taking  of 
an  account  shall  he  necessary  for  tbe  In- 
formation of  the  court,  before  Judgment, 
or  for  carrying  a  Judgment  or  order  Into 
effect.*' etc.  Code,  $  393.  And  It  la  Insisted 
th&t  no  auch  acconntlnic  waa  neceadary 


In  thta  caae.  Whether  aneb  waa  the  fact 
waa  a  matter  necesaarily  to  be  deter- 
mined by  tbe  circuit  Judge,  In  the  flratlih 
stance,  at  least;  aud  if  necessary  we 
would  assume  In  the  absence  uf  any  evi- 
dence to  the  contrary  that  the  clrcalt 
Judge  bad  before  him  enough  to  aatiaty 
him  of  that  fact.  Cartee  v.  Spence,  24  H. 
C.  660.  Now.  he  bad  before  htm  not  only 
the  pleadlnga,  which  we  alao  have,  but.  in 
addition  thereto,  the  statements  of  the  re- 
spective counsel  as  to  the  questions  in- 
volved, which  statements  are  nut  before 
us;  and  It  may  be  that  they, In  conuectloo 
with  the  pleadings,  were  sufficient  toaatlsfy 
blm  that  tha  taking  id  a  long  accooat 
woald  be  neceaaaiy  to  aacertaln  the  true 
state  ot  the  ludebtedneas  alleged  to  exist 
on  the  part  of  John  H.  Harrison  to  bla  two 
brothers.  At  all  events,  we  could  not  un- 
dertake to  say  that  auch  waa  not  the  fact. 
This  case  la  distinguished  from  Smith  v. 
Bryce.  17  8.  C.  6K8 ;  fur  there  tbe  action  was 
upon  a  plain  money  demand,  lu  which  the 
partlea  were  dearly  entitled  to  a  trial  by 
Jury,  while  here  tbe  action  la  one  of  purely 
equitable  cognisance.  In  which  the  right  ot 
trial  by  Jury  Is  not  and  cannot  be  claimed. 
Wblle.tberefore.we  are  of  opinion  that,even 
In  an  equity  canse,  the  circuit  Judge  baa  no 
power,  without  tbe  consent  of  the  parties, 
to  refer  the  Issues  to  a  master  or  referee 
for  trial,  (though  he  may  order  theteHti- 
monytakenand  reported  bj  a  referee,— Mc- 
Sween  t.  MeCown.  21  S.  C.  871.)  nnlesa  tbe 
caae  falls  under  aubdlvlaion  f  or  2  or  S  of 
aectlon  293  ot  the  Code,  yet  In  this  caae  we 
must  assume  that  theclrcnit  Judge  had  be- 
fore him  sufficient  to  ahow  that  tbe  case 
did  fall  under  one  of  thoae  aubdlvlalona. 
It  la  true  that  the  caae  of  Pelser  v.  Hughea, 
27  8.  C.  418,  8  S.  E.  Rep.  781,  doea  contain 
HomeexpreHsions  which,  unless  read  In  con* 
nectlon  with  the  point  there  made,  might 
Imply  that  the  laauea  in  any  equity  cause 
may  be  referred  to  the  master,  withnu  t  the 
consent  ot  the  partlea;  but  when  read  In 
connection  with  the  point  there  made,  aa 
they  should  be,  there  la  no  room  for  any 
auch  implication.  Tbe  only  point  made 
there  waa  aa  to  whether  tbe  defendant 
was  entitled  to  a  trial  by  Jury,  and  can 
have  no  reference  to  bla  right  to  a  trial  by 
the  court.  Here,  however,  appellanta  In- 
eiat  upon  their  right  to  a  trial  by  the 
court,  and  do  not  claim  a  rigbt  to  a  trial 
by  a  Jury ;  and  hence  wedo  not  think  that 
caae  applies  to  tbe  preaent. 

But,  in  addition  to  what  we  have  8al<i» 
It  aeema  to  oa  that  tbe  order  of  referenca 
appealed  from  may  well  be  regarded  aa  an 
order  by  eonaent.  For  tbla  reason  we 
ha  ve  been  careful  to  copy  in  full  from  the 
caae  tbe  etatement  ot  what  occurred  In  the 
court  below  Jaat  before  the  order  In  quea- 
tloD  waa  paaaed.  From  tbat  atatement  It 
aeema  to  aa  that  defendants  were  offered 
the  altemativeeitberto  goto  trial  at  once 
or  accept  a  refereuce.  The  motion  to  con- 
tinue waa  addressed  to  tbe  dlacretlon  ol 
tbe  court,  which  could  have  either  retueed 
It  abaolutRly,  or  granted  It  upon  terms; 
and.  practically,  it  waa  granted  upon  tbe 
conditlou  that  the  caae  alionld  be  referred 
to  tbe  master.  The  fact  that  the  attor- 
neys for  appellants,  after  being  ollered  tha 
alteniaUve,BtIU**  urged  a  contlnaance,  and 
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ralnnd  to  consent  to  a  reference, "  cannot 
avail  tbem ;  tor,  alter  barlnir  accepted  n 
continuance,  which  was  only  grnnted  up- 
on a  condition,  they  cannot  now  be  per- 
mitted to  repudiate  the  condition  upon 
which  their  motion  was  granted.  It 
■eeins  to  us,  therefore,  that  we  cannot,  In 
anj  view  of  the  case,  say  that  there  was 
any  error  In  i^rantlns  the  order  of  reference. 
The  judgment  of  tbla  conrt  ifi  that  the  or* 
der  appealed  from  tie  affirmed. 

McGowAN,  J.,  concura. 


IjAnb  t.  LiANB. 

(Supreme  Covin  of  Qwrgta.  Iby  87, 1891.) 

LuoTAnoN  or  Aonoxs— Sotr  loumT  Quarduh 
— Fhidd. 

1.  An  aotlOD  agalDst  ooe  formerly  plaintiff's 
guardian,  and  Bdminiatrator  of  hit  father,  for 
alleged  fraudalent  misappropriation  of  money  re- 
ueived  In  such  capacities,  is  barred  by  limlta- 
tioQS  where  the  administration  was  closed  SB 
years,  and  plaintiff  reached  his  ma]orl^  IS 
yean,  priw  to  the  oonuQeDcement  thereof. 

S.  Plttintifl  can  reoorer  lands  not  adminis- 
tered, bat  fraudulently  merged  into  the  admin- 
istrator's estate,  and  mesne  profits  thereon,  since 
DO  prescriptive  title  can  ripen  from  a  possession 
originating  In  fraud. 

Error  from  superior  court,  Emanoel 
county;  Roger  Gamble,  Judge. 

Bill  by  E.  L.  Lane  against  B,  S.  Lane  to 
recuTer  money  and  land  alleged  to  have 
been  mlsapprupriated  by  the  latter  as  ad- 
ministrator and  gnardian. 

WiUiama  Brennan,  T.  H.  Potter^  and 
ZM/;^  H'ade,  for  plaintiff  In  error.  Twigga 
A  Verdfry  and  Edward  Huatcr,  lor  de- 
fendant in  error. 

SivuoNB,  3.  Before  the  passage  of  the 
procedure  act  of  18K7,  E.  8.  Lane  filed  a 
bill  Id  the  superior  court  of  Emanuel  coun- 
ty against  B.  L.  Laue,  making,  lu  brief, 
the  following  case:  About  May  22, 1864, 
complainant's  father  died  tatestate,  lear- 
log  as  his  sole  heirs  complainant  and 
hiB  mother.  Defendant  qnallfled  as  ad- 
mlolstrator  of  the  estate,  and  was  also 
appointed  guardian  of  cnmplalnant.  The 
estate  consisted  of  a  larse  amount  of 
personal  property,  and  various  tracts  of 
land  situate  lu  Emanuel  and  other  conn- 
dee.  Defendant  realized  large  sums  of 
money  from  the  proceeds  of  the  penionalty 
and  the  sales  and  hire  irf  slaves,  and  made 
false  and  frandnlent  retoms  to  the  conrt 
of  ordinary  as  to  bis  disposition  of  the 
same.  At  the  September  term.  1881,  of  tbe 
conrt  of  ordinary,  be  obtained  a  letter  of 
dismission  as  administrator  of  the  estate, 
but  procured  the  same  by  reason  of  said 
fraudulent  returns  and  other  gross  mis- 
representations of  fact  to  said  court  of  or- 
dinary. Some  of  tbetracts  of  land  belong, 
Ing  to  the  estate  of  complainant's  father, 
and  mentioned  In  the  bill,  were  never  sold 
or  otherwise  admlnlntered  by  defendant, 
but  tie  merg^ed  them  Into  his  own  estate, 
converted  tbem  to  his  own  use,  and  is 
now  In  the  possesslun  and  enjoyment  of 
the  name.  In  January,         when  com- 

{>ialnattt  was  within  one  year  of  his  roa- 
arlty.  he  had  an  Interview  with  defend- 
ant, wbo  was  bis  uncle,  and  for  whom  he 
entertained  the  atmust  veneration  and 
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love.  Id  this  interview,  defendant  falsdy 
told  blm  that  the  estate  of  his  father  waa 
overwhelmingly  In  debt;  that  there  waa 
nothing  cuming  to  him  from  tbe  estate ; 
and  that  tbe  court-house  of  Emanu^ 
county  was  burned  during  the  war,  and 
all  the  records  destroyed.  Complainant 
was  raised  on  tbe  farm  of  bis  step-fatbon 
bad  very  tew  educational  advantages, 
and  grew  up  In  profound  ignorance  of  his 
rights.  Having  the  utmost  confidence  la 
the  Integrity  and  truthfulness  of  defend- 
ant, complainant  believed  bis  stateraentSr 
and  did  not,  until  the  eariy  part  of  tbe 
year  1887,  learn  the  true  history  of  the  ad- 
ministration and  guardianship,  or  bavo 
any  knowledge  of  the  gross  frauds  and  de- 
ception practiced  upon  him  by  defendant. 
Tbe  bill  prays  that  tbe  ladKment  of  the 
court  ol  ordinary,  granting  defendant  a 
discharge  as  administrator,  be  anaullet) 
and  set  aside;  that  defendant  be  com- 
pelled to  come  to  a  Just  atxounting  witb 
complainant  concerning  all  matters  in- 
volved, both  In  tbe  administration  and 
guardianship;  that  complainant  have  a 
decree  in  his  favor  for  large  sums  of  money 
due  to  him  by  defendant  In  both  capaci- 
ties: and  that  defendant  be  compelled  tt> 
restore  to  complainant  his  undivided  ball 
interest  In  all  the  lands  of  the  estate  coo* 
verted  by  defendant  to  his  own  ose.  to- 
gether with  the  rents  thereof.  A  motion 
to  dismiss  the  bftl,  on.the  ground  "that 
no  legal  cause  of  action  under  the  law  waa 
set  forth, "  was  sustained  hy  the  court  be- 
low; and  this  Is  the  error  complained  of. 
Strictly  construed,  the  terms  of  this  mo- 
tion would  not  cover  the  statute  of  lim- 
itations; but  in  tbe  argument  here  coun- 
sel for  both  partlea  treated  it  as  embrao- 
ing  that  defense,  and  we  rale  on  It 
accordingly. 

1.  So  far  as  this  bill  seeks  to  bring  de- 
fendant to  account  for  bis  actings  and  do- 
ings as  administrator  and  guardian,  and 
to  recover  money  alleged  to  be  due  to 
complainant  by  the  defendant  In  both  or 
either  of  these  capacities,  the  case  Is  bope- 
IcHSly  barred  by  the  statute  of  limitations. 
Complainant  attained  bis  majority  in  tbe 
year  1874,  but  waited  about  13  years  be- 
fore making  a  demand  on  defendant  either 
for  Information  or  a  settlement,  or  bring- 
ing his  suit.  It  Is  manifest,  from  the  al- 
l^ations  of  the  hill  Itself,  that  complain- 
ant has  beoi  guilty  ol  tbe  grossest  negli- 
gence and  inattention  in  looking  after  lila 
rights.  The  exercise  of  the  slightest  dili- 
gence would  have  enabled  him  to  discover 
at  any  time  the  existence  of  tbe  frauds  al- 
leged to  have  been  perpetrated  by  tbe  de- 
fendant; and  no  sufficient  reason  appears 
in  tbe  bill  why  he  could  not  and  should 
not  have  lung  since  ascertained  the  truth 
and  brought  his  suit.  We  deem  the  prop- 
osition that  complainant  is  barred  hy  the 
statute  of  limitations,  so  far  as  this  branch 
of  the  case  Is  concerned,  too  plain  to  re- 
quire further  argument  or  elucidation. 

2.  Although  the  lauds  alleged  to  have 
been  converted  by  tbe  defendant  to  bin 
own  use  are  very  loosely  described,  yet» 
taking  all  the  allegations  of  the  bill  aart 
exhibits  thereto  together,  the  description 
Is  sufficient  to  Identify  tbem,  and,  by 
amendment,  this  descriptluo  may  be  made 
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more  full  and  complete.  There  was  no 

special  demurrer  to  bo  much  of  the  bill  as 
seebs  a  recovery  or  the  land  on  the  ground 
that  complainant  had  a  remedy  by  euit 
at  law,  or  Tor  any  other  reation,  but  only 
a  general  motion  to  dismlHs.  as  above 
stated;  and  there  ie  eauiifirh  In  the  bill, 
we  think,  to  retain  It  In  court  as  an  ac- 
tion for  the  recorery  of  complainant's  In- 
terest In  Bucb  of  these  lands  as  are  situate 
In  Emanuel  county,  and  are  still  In  de- 
fendant's possession,  tof^ther  with  mesne 
profits.  IT  defendant's  possession  origi- 
nated in  fraud,  as  the  bill  alleges,  no  pre- 
«criptlve  title  could  ripen  In  his  favor 
asralnst  the  complainant;  and,  while  the 
bill  does  not  purport  to  be  an  action  of 
-ejectment,  the  allegations  and  prayers 
thereof  are  broad  enough.  In  onr  jndjr- 
ment,  to  allow  the  case  to  proceed  for  the 
purpose  Indicated. 

We  reverse  the  Judgment  of  the  court 
below  dismissing  the  bill,  with  directions 
that  leave  be  granted  to  complainant  to 
flo  amend  his  bill  as  to  make  it  complete  In 
all  respects  necessary  to  recover  a  half  In- 
terest in  the  unadministered  lande  of  his 
father's  estate  lying  in  Emanuel  county 
and  still  in  defendant's  possession,  as  well 
as  such  rents  for  the  same  bs  he  could  re- 
cover In  an  action  of  ejectment.  Judg- 
ment reversed,  with  directions. 


Bbitt  v.  Bawlinos. 

(Supreme  Omurt  of  Georgia.  April  20, 1891.) 

ComTKUonoiT  or  Will  —  Nature  or  Estate. 
Code  Ga.  S  3^5*)  provides  that  the  word 
"loBd,"  when  occurring  in  a  will,  must  be  con- 
struea  to  mean  "Rive,"  unless  the  contest  re- 
41iiires  Its  restrlctoa  meaning.  Held,  that  the 
words,  **I  loan  to  my  wife"  certain  land  'Mn  lien 
ofdower,  "convey  only  a  life-estate,  wben  occur- 
ring; in  an  Item  wherein  testator  also  "gives  and 
bequoaths"  certain  slaves  to  bis  wife,  **to  hor 
and  her  heirs  forever,"  and  "gives  and  be- 
queaths" to  her  certain  pOTlshable  property  *'in 
ieo-simple. " 

Error  front  superior  court.  Washington 
county;  Jamf.s  K.  Hinks,  Judge. 

liojrers  &  Porter,  lor  plaintiff  In  error. 
Harris  &  Jiuwlliif^s,  A.  F.  Duly,  and  Ev- 
jiDs  tt  EvaiiH,  for  defendant  in  error. 

SiM>roNS,  .7.  The  third  item  of  the  will 
of  WllJiam  Tanner  was  as  follows:  "I  give 
and  bequeath  to  my  beloved  wife.  Louise 
Tanner,  one  negro  wninan,  Elcy,  and  lier 
five  children,  Mallnda,  Jincy,  Isaiah,  Eady, 
and  Uarnh  Ella,  and  their  future  Increase, 
to  her  and  her  heirs  forever.  I  also  loan 
to  my  said  wife  alt  that  portion  of  my 
land,  embracing  my  homestead,  lying  be- 
tween the  creek  by  William  Whiddoii  to 
the  Fenn's  Bridge  road  from  Sandersvllle, 
containing  about  three  hundred  acres, 
more  or  less.  This  land  I  loan  her  in  lieu 
of  a  dower.  I  also  give  and  beqneath  to 
my  said  wife.  In  fee  simple,  an  equal  por- 
ti(m  ol  my  perishable  property  with  iny 
children,  to  her  and  her  heirs  forever." 
Upon  the  trial  of  this  case  below,  the 
court  held  that  this  Item  conveyed  an  ab- 
solute fee-simple  estate  in  the  lands  there- 
in deBcribe<l  to  Mrs.  Tanner,  the  testator's 
widow,  and  accordingly  directed  a  verdict 
for  the  plaintiff,  who  was  an  heir  of  Mrs. 
Tanner,  and  claimed  under  her  by  virtue  o( 
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this  will.  A  new  trial  was  granted,  tor 

the  reason,  no  donbt,  that  the  court's  con- 
struction of  the  will  was  wrong.  We 
think  the  court  erred  in  his  ruling  at  the 
trial,  and  did  right  In  recalling  the  same. 
Section  2454  of  the  Code  proTides  that  the 
word  "lend,"  when  occurring  in  a  will, 
will  be  construed  to  mean  "give,'*  unless 
the  context  requires  Its  restricted  meanlntr. 
We  have  no  dltflcalty  in  arriving  ut  the 
conclusion  that  in  this  particular  will  tbe 
context  does  require  that  the  word  "loan" 
should  be  heid  not  to  mean  "give."  It  is 
a  cardinal  and  familiar  doctrine  that,  in 
the  Interpretation  of  wills,  the  "Intentlua 
ol  tbe  testator  shall  be  diligently  sought 
for,  and  effect  given  to  the  same  bo  tar  as 
may  be  consistent  with  the  rules  of  law." 
Code,  §  2456;  Weed  v.  Knorr,  77  Ga.  &«, 
1  S.  E.  Rep.  167,  and  cases  there  cited.  It 
will  be  observed  that,  In  disposing  of  tbe 
slaves  mentioned  in  the  item  of  the  will 
above  quoted,  tbe  testator  gave  and  Iw- 
qiieathed  them  t*  his  wife,  "to  her  and  her 
heirs  forever."  In  the  same  item  be  alsu 
gave  and  bequeathed  to  his  wife  a  share  of 
his  perlHhiible  property  In  tee-slmpte.  It 
appears,  then,  that  the  gifts  of  the  slaves 
and  The  share  In  the  perishable  property 
were  plainly  and  unequivocally  absolute; 
but  in  this  same  Item,  in  dlsptjslng  of  bis 
land,  the  testator  uses  the  word  "loan," 
and  expressly  says  that  the  land  la  loaned 
to  his  wife  In  lieu  of  a  dower,  which  he  un- 
questionably  knew  was  only  a  llffrestate. 
It  is  difficult  to  cnniteive  why  he  should 
have  used  these  different  expressions  in  re- 
lation to  the  several  kinds  of  property  dis- 
posed of  by  this  Item,  unless  be  intended 
that  his  wife  should  have  the  slaves  and 
other  personalty  nt)solntely.  and  the  land 
only  for  life.  Weareentlrely  satisfied  that 
this  was  the  Intention  of  the  testator,  and 
that  such  intention  Iseaslly  and  unmistak- 
ably to  be  gathered  from  the  will  It-Helf. 
It  follows  that  trie  heirs  of  Mrs.  Tanner 
had  no  title  to  the  land  in  dispute,  hot 
chat  the  title  to  the  same  was  in  tbe  de- 
fendant, who  bought  the  land  at  a  public 
sale,  lawfully  and  regularly  made  by  tbe 
administrator  cum  festMizieuto  Hooexo  of 
William  Tanner's  estate,  after  Mrs.  Tan- 
ner's death.  Thejudgmentoftheconrt  be- 
low Is  therefore  affirmed. 


Bebnstbin  v.  Glabk. 
(Supreme  Court  of  QwrQia.  90,  tSSL) 

Cbstiorari  to  Jdstiob — Appbal. 
Where  there  are  issues  of  fact,  and  the 
amount  inrolved  is  less  than  (SO,  oertfamui  will 
not  lie  to  a  Judgment  of  a  Justioe  ot  the  pesce. 
Appeal  is  tbe  proper  remedy. 

Error  from  superior  court.  De  Kalb 
county;  Richard  H.  Clauk,  Judge. 

J.  N.  Glenn,  for  plaintiff  In  error.  John 
S.  Candler,  for  defendant  in  error. 

Li'MPKiN,  J.  Fnjm  the  Judgment  of  a 
Justice  of  the  peace,  rendered  tn  a  e^itupo^ 
an  account  for  lens  than  $50,  there  being 
iBsues  of  fact  involved,  a  certiorari  will 
not  lie,  but  there  should  l>e  an  appeal  to  a 
jury  in  the  Justice's  court.  Thompson  v. 
Dodd,  n4  Ga.  264, 10  S.  B.  Rep.  Green- 
wood v.  Furnitui-e  Factory,  13  S.  E.  Rep. 
128,  (last  term.)  Judgment  reversed. 
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MlLLBS  V.  M&NH  fit  al. 

ifimprmt  Omirt  <^Aj^a^  of  Fbvlnla.  Jvij 

SXU  XJITDKK  TrDST-DBBD— VaLIDITT. 

Code  Va.  i  2442,  provides  that  the  traatee 
in  a  deed  given  to  secure  debta  shall,  when  re- 

a Hired  by  any  creditor  secured,  alter  the  debt 
tto  him  baa  become  payable  and  default  has 
been  made,  sell  the  property,  or  so  much  thereof 
as  may  be  necessary,  at  public  auction,  having 
first  given  reasonable  notice,  etc.  Held,  that  a 
sale  made  as  thus  required  la  valid,  and  the  fact 
tbat  the  trustee  sold  only  half  of  the  land  will 
not  be  presumed  to  be  an  abuse  of  discretion, 
when  it  was  auffiotent  to  satisfy  the  debt,  and 
the  debtor  made  no  lequest  that  he  sell  a  greater 
amount 

Action  for  partition  br  J.  M.  Miller, 
agalDHt  Henry  A.  Mann  and  Milton  G. 
Mann  and  uthers.  From  a  decree  for  de- 
fendantd,  plain  tiff  appeals. 

Routb  St  (ituat't  and  F.  S.  Blair,  for 
appellant,  Daa'J  Tiigg,  tor  appellees. 

Lact,  J.  This  is  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Washington 
county,  rendered  on  the  2ttth  day  of  Feb- 
ruaT7,  1889.  The  bill  was  filed  In  this 
cause  by  tbe  appellant,  J.  M.  Miller,  in 
June,  lfw6,  repretientina  that  he  bad  be- 
come tbe  purchaser  of  a  tract  of  laud  at 
a  i»ale  tbei-eof  by  a  trustee,  regularly  and 
duly  made  after  due  notice  and  due  ad- 
vertlsentent;  tbat  the  land  was  conveyed 
In  trust  to  tbe  trustee  to  secure  the  pay- 
ment of  a  bond  of  $600,  duly  executed  by- 
Henry  A.  Mann  (tbe  father)  and  Milton 
G.  Mann  (tbe  son)  to  Henry  Roberts,  their 
creditor,  and  L.  T.  Cosby  was  named 
truMtee  therein,  and  duly  accepted  the 
troKt,  and  signed  tbe  deed  as  trustee: 
and  that  there  was  alao  a  secouil  tract  of 
land  conveyed  in  the  said  deed  to  secure 
the  said  debt,  about  wbich  there  appears 
to  be  no  controversy  here.  Tbe  tract  of 
land  situated  In  Poor  valley,  In  the  coun- 
ty ol  Washlnston,  was  sold  under  the 
trust-deed,  and  purchased  by  tbe  said  ap- 
pellant. The  bill  sets  forth  that  tbls  tract 
of  land,  which  contained  300  acres,  was 
formerly  the  property  ol  Charles  Mann, 
dpceaaed,  wbo  was  the  father  of  the  said 
Uenry  A.  Mann  and  the  grandfather  of 
the  aaid  Milton  Q.  Mann.  That  there 
were  flight  devisees  of  the  said  Charles 
Mann,  deceased,  and  tbat  Henry  A.  Mann 
purchased  the  Interest  of  all  of  them  except 
a  xrandcblld,  one  Pattle  Lucenda  Mann, 
but  that,  being  about  to  go  into  bank- 
ruptcy at  that  time,  the  said  Henry  A. 
Mano  enuaed  tbe  said  land  to  be  by  bis 
brothera  and  sisters  (he  bimsell  Joining 
therein)  conveyed  by  deed  to  his  son,  Mil- 
ton G.  Mann.  Tbat  said  deed  was  nut  re- 
corded, but  held  subject  to  the  order  of 
Henry  A.  Mann,  duly  acknowledged  by  a 
third  person.  Tbat  both  Henry  A.  Mann 
and  Milton  G.  Mann  executed  tbe  deed  to 
the  trustee,  Cosby,  to  secure  the  debt  due 
to  Jtoberts.  That  after  be  bad  become 
tbe  purchaser  of  this  land  he  received  a 
deed  from  the  trustee,  having  paid  the 
purchase  money  down,  which  was  S600, 
the  amount  of  the  Eoberts  debt  secured 
therein.  That  it  had  not  been  necessary 
to  sell  the  whole  tract  of  land  to  pay  tbe 
9600  due  thereon,  but  that  the  trustee  bad 
v.l3s.E.naia-22 
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divided  tbe  same,  and  he  bad  become  tbe 

fiurchase^  of  one  piece  of  the  land.  That 
B  bad  received  and  held  possession  of  the 
deed  from  tbe  children  of  Charles  Mann, 
deceased,  to  Milton  O.Mann;  it  having 
been  delivered  to  him  by  Henry  A.Mann, 
who  had  retainer!  control  of  It,  as  the  sale 
to  Milton  G.  Mann  was  merely  formal. 
That  both  of  these,  Henry  A.  Mann  and 
Milton  G.  Mann,  were  now  demanding 
this  deed,  and  both  claiming  to  be  the 
owner  of  the  land  In  question,  whereas 
this  constituted  a  clund  upon  his  title,  and, 
moreover,  the  said  Pattle  Lucenda  Maun, 
having  never  parted  with  her  Interest  In 
the  said  land,  was  tbeowner  of  une-eigbth 
of  the  same,  whereas  he,  us  tbe  purchaser 
under  the  aforesaid  trust-deed,  was  the 
owner  of  oqe-half  of  the  whole;  andnrayed 
tbat  tbe  laud  might  he  partitioned  be- 
tween bim.  giving  blm  bis  one-half,  ac- 
cording to  his  purchase,  and  to  Puttie  Lu- 
cenda Mann  her  one-eighth  out  of  the 
residue,  and  tbe  rest  allotted  to  Henry  A. 
Mann  or  to  Milton  G.  Mann,  as  the  right 
might  appear.  Milton  G.  Mann  answered 
this  bill,  and  set  forth  tbat  the  facts  In  the 
bill  detailed  leading  up  to  tbe  sale  by  the 
trustee,  Cosby,  to  Miller  were  trne,  and 
adding  that  when  the  deed  was  made  to 
talra  he  executed  and  delivered  to  Henry  A. 
Mann  bis  note  for  91.60U,  which  had  been 
given  by  his  father  to  Miller  along  with 
the  deed.  In  his  answer  he  contended 
that  the  sale  was  made  on  a  most  Inclem- 
ent day,  at  tbe  court-bonae  of  the  coun- 
ty, remote  from  tbe  land  sold,  and  but 
few  persons  were  present  at  the  sale; 
charged  that  the  land  bad  been  divided 
by  the  trustee,  at  the  suggestion  of  Miller, 
who  had  then  become  the  purchaser  of  the 
best  part  of  tbe  farm,  and  bad  left  only 
what  was  worthless  for  him,  and  that 
this  was  a  fraud  upon  his  rights:  be  de- 
nied any  fraudulent  Intent  on  the  part  of 
either  Henry  A.  Mann  or  himself;  and 
prayed  tbat  the  sale  to  Miller,  as  set  forth 
above,  might  be  set  aside  as  fraudulent 
and  unfair;  tbat  Inquiries  be  made  about 
title,  and  priorities  of  liens  ascertained, 
before  any  future  sate.  Lucenda  Mann, 
being  an  infant,  answered  by  guardian  ad 
litem;  and  on  the  14th  of  May,  J8»Q,  the 
court  rendered  a  decree  in  the  cause  to  the 
following  effect,  after  bringing  the  cunse 
on  upon  what  has  been  mentioned,  and 
the  order  of  publication,  duly  published 
and  posted  against  Lucenda  Mann,  as 
follows, to-wlt:  "On  coustderatlon  where- 
of, the  court  doth  adjudge  that  complain- 
ant. Miller,  under  purchase  from  trustee, 
Cosby,  acquired  any  title  held  by  H.  A. 
Mann  and  Milton  G.  Mann  to  the  land  so 
purchased  by  him;  and  It  Is  further  ad- 
judged, ordered,  and  decreed  tbat  L.  T. 
Cosby  do,  as  special  commissioner,  hear 
proof  of  and  report  to  court  whether  or 
not  tbe  deed  from  Charles  Mann's  devisees 
to  M.  G.  Mann  was  delivered  to  M.  G. 
Mann  as  and  (or  his  deed. "  The  commis- 
sioner reported  that  "your  commissioner 
is  of  opinion  that  said  deed  was  delivered 
to  M.  G.  Mann  as  and  for  his  deed,"  and 
returned  the  deposition  upon  which  his  re- 
port was  based.  In  October  following,  a 
petition  was  filed  in  the  cause,  by  leave  of 
tbe  court,  praying  (or  a  rehearing  of  tbe 
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decree  reoflered  at  the  May  term,  afore- 
said: which  objected  to  the  trustee.  Cob- 
by, as  a  Rultable  person  to  take  the  ac- 
count ordered ;  that  the  bll)  wan  demurra- 
ble; and  suggesting  various  defects  In  the 
blJl  and  In  the  proceedlngH.  The  answer 
to  this  bill  set  forth,  amonjr  other  things, 
that  the  Bpecial  conimissioner,  Cosby,  was 
not  only  not  objected  to,  but  that  bis  ap- 
pointment was  consented  to,  and  that  he 
was  never  objected  to  nntil  he  made  his 
report  agalnsc  the  defendant.  On  the  22d 
day  of  Febraary,  1887,  another  decree  was 
rendered  in  the  cause,  by  which  Cosby  was 
set  aside  an  coniniiki»ioner,  and  the  deposi- 
tion taken  by  him  suppressed,  and  the 
same  ordered  to  be  retaken,  and  referred 
it  to  F.  T.  Barr,  who  was  appointed  a 
commissioner  to  ascertain  who  has  been 
in  possession  of  the  land  devised  by 
Charles  Mann,  deceased,  since  his  death, 
and  -who  is  chargeable  with  rente  to 
plaintiff,  Pattle  L.  Mann,  and  for  what 
time,  and  what  amount  of  rentj,  and  if 
those  In  possession  thereof  have  placed 
permanent  improvements  thereon;  what 
these  improvements  now  add  to  the  value 
of  the  land,  and  by  whom  they  were 
placed  there;  what  waste  orInjnry,if  any. 
has  been  done  to  the  same  by  those  in  pos- 
session, and  by  whom  the  damages  were 
caused  thereby.  And  the  coniniissloner 
will  ascertain  whether  land  has  advanced 
in  value  since  th»  30tl)  of  April,  1881,  and. 
if  so,  what  is  the  extent  of  said  advance. 
And  the  commissioner  will  also  ascertain 
whether  nr  not  the  deed  of  said  devisees 
of  satd  Charles  Mann  to  said  Milton  G. 
Mann  was  ever  consummated  by  delivery. 
Said  commissioner  to  make  report  to 
court.  And  leave  was  given  to  the  de- 
fendants to  file  a  cross-bill  against  the 
plaintiff,  James  M.  Miller,  to  set  up  any 
fraud  or  any  other  matter  going  to  the 
validity  of  the  deed  of  Cosby,  trastee,  to 
said  Miller,  under  which  said  Miller  claims. 
This  cross-bill  was  filed  aceordlnRly,  set 
up  subBtantlally  what  has  gone  before, 
and  bringing  out  the  tact  that  James  M. 
Miller  was  the  son-in-law  of  Henry  A. 
Mann,  and  had  lived  as  a  tenant  on  a 
part  of  this  land,  and  hud  been  put  there 
by  Henry  A.  Mann  with  the  consent  of 
Milton  G.  Mann.  And  to  this  Millar  made 
answer,  denying  all  frand  or  collusion  on 
his  part  with  Ceisby  or  anybody  elae.  As 
to  the  sale,  he  said  that  the  benehciary 
required  the  trnstee  to  sell  under  the  deed. 
Tlie  land  was  advertised  for  two  courts, 
being  at  one  court  adjourned  over,  to 
gratify  the  debtor;  to  the  next  court,  to 
give  him  the  opportunity  to  raise  money 
to  pay  the  debt.  That  on  the  second 
court-day  the  debtors,  neither  of  them, 
paid  any  part  of  the  debt,  nor  did  they 
put  in  an  appearance.  That  complain- 
ant's son  wsh  in  town,  and  yet  Hbsented 
himself  from  the  court-house  and  from  the 
sale.  That  a  large  crowd  was  present, 
and  the  day  not  specially  inclement  for 
the  winter  season.  That  since  his  pur- 
chase he  h<is  Improved  his  land  a  good 
deal  by  honest  toil,  fencing,  clearing,  and 
building  some,  and  it  is  more  productive; 
whereas  the  residue  of  the  land  has  been 
left  severely  alone,  and  his  land,  being 
thas Improved, is  much  auughtafter  by  bis 


generous  relatives,  **  who  toil  not.  neither 
do  they  spill."  The  commissioner.  Barr, 
on  the  i6th  of  May,  1888.  made  hia  report, 
and  returned  theaccounts  ordered.  Firat. 
Since  the  death  of  Charles  Mann,  iu  1S66, 
the  lands  have  been  In  tlie  possession, 
first,  of  H.  A.  Mann  down  to  May  6,  187:!, 
when  M.  G.  Mann,  by  virtue  of  his  deed, 
came  into  possession  of  these  lands,  except 
thaCMiller  has  sincehls  purehase  lield  pos- 
session of  the  lands  he  purehused  from 
Cosby,  trustee.  Secoadly.  That  H.  A. 
Mann  and  M.  G.  Mann  and  J.  M.  Miller 
are  severally  liable  for  rents  to  Pattie 
L.  Mann,  and  returned  an  account  of 
this.  Thirdly.  That  thelmprovementspnt 
on  the  land  by  Miller  on  his  portion  con- 
stitute the  only  Improvements  that  add 
materially  to  the  value  of  the  land;  that 
these  add  f 250.00  to  the  value  of  the  land; 
that  the  waste  on  the  H.  A.  &  M.G.  Mann 
part  of  the  land,  when  taken  together, 
counterbalanccH,  when  the  whole  tract  Is 
considered,  the  improvements  put  by 
Miller;  and  that  the  deed  of  the  lands  by 
the  devisees  of  Charles  Mann,  dec'd.  to 
M.  G.  Mann  was  consummated  by  deliv- 
ery."  To  this  report  U.  A.  and  M.  G. 
Mann  excepted,  in  seven  exceptions,  all 
pointed  to  and  against  the  account  tor 
rents.  On  the  26th  day  of  February,  1889. 
the  decree  complained  of  and  appealed 
from  here  was  rendered.  In  which  tlie  sale 
to  Miller  by  Cosby  was  set  aside  and  an- 
nulled,and  Mann,  the  plalntlflln  the  cross- 
bill,—that  is,  M,  G.  Mann. — was  required 
to  pay  to  the  purchaser  f797.S3,  with  In- 
terest of  $654,  part  thereof,  from  26th  day 
of  February,  being  the  amount  of  the  pur- 
chase money  with  Interest,  and  the  value 
of  Improvements,  from  which  rents  were 
deducted,  and  in  defanit  of  this  payment 
a  resale  was  ordered ;  and,  default  being 
made  In  this  payment,  the  conimiseiuner 
named  in  the  decree  for  the  purpose,  mmle 
the  sale  ordered,  and  reported  the  Kale 
May  7, 1889,  when  It  was  bought  by  N.  W. 
Mann,  when  it  was  sold  at  fS33.22.  The 
court,  by  decree  In  the  cause,  ou  the  35th 
day  of  May,  1889,  confirmed  this  report, 
decreed  that  the  money  be  distributed, 
costs  first,  and  Miller's  purchase  money 
next,  ff  om  which  was  to  be  deducted  une- 
third  of  the  cost  of  Commissioner  Burr's 
report.  It  Is  assigned  us  error  here  that 
this  decree — that  Is,  the  decree  of  Febru- 
ary 26,1889 — is  erroneous  because  It  an- 
nulled the  sale  made  by  the  trnstee,CoRby, 
to  Miller,  and  In  disturbing  tlie  decree  of 
May  14, 18S6. 

It  is  difficult  to  discover  from  this  de- 
cree the  reason  which  moved  thecourtto 
set  aalde  and  annul  this  sale  made  by  this 
trustee.  No  reiison  is  given.  The  com- 
missioner in  each  case, Commissioner  Barr 
as  well  as  the  first,  reports  otherwise,  and 
the  court  had  by  Its  decree  of  May  I4,1S,V>, 
retifled  the  sale.  One  ground  upon  wbirh 
It  Is  attacked  is  that  more  time  was  not 
given  the  debtor  to  pay  the  debt  aecured 
by  the  eald  trast  deed;  another  Is  that 
the  trustee  sold  a  pare  of  the  land,  in- 
stead of  the  whole  of  It:  and  stilt  another 
is  that  the  sale  whs  made  of  the  best  part. 
The  evidence  shows  that  every  opportunity 
was  afforded  to  the  deb  tor  to  pay  the  debt ; 
that,  upon  his  assurance  chat  he  had  f  200 


Digitized  by  Google 


Va.) 


MILLER  e.  MANN. 


339 


he  coDid  and  n'ould  pay  on  the  debt  of 
f60U,  it  was  postponed  a  montb,  from  one 
rourt-day  to  another,  but  this  he  did  not 
pay,  a»  we  have  seen ;  and  on  the  day  of 
sale,  fixed  upon  by  his  request,  he  nras  ab- 
sent because  of  bad  weather,  but  a  larsre 
crowd  was  present  of  other  people.  He 
did  not  have  the  money  to  pay,  and  after 
three  years  and  more  of  postponement  hy 
this  litigation  be  was  still  unable  to  pay  il 
ur  to  borrow  It  upon  the  condition  of 
baring  the  laud  back ;  and  theclalm  of  in- 
adeqnacjr  of  price  Is  shown  of  any  lorCe 
by  tbe  circumstance  that  after  all  this 
delay,  and  notwlthstandlniT  Miller's  per- 
mauent  and  substantial  improvements, 
tbe  land  did  not  bring  enough  to  pay  the 
coHts  and  Miller's  debt  for  the  purchase 
money  he  had  paid.  The  sale  was  made 
after  due  advertisement,  and  full  notice 
tu  tbe  debtor  and  the  general  public.  The 
sale  was  completed,  the  moneypaid  down 
by  the  purchaser,  and  a  deed  made  by  the 
trustee  to  hini.  And  upon  the  faltb  of  bis 
parchase  be  had  built  upon  the  land,  and 
made  fences,  and  cleaned  up  rugged  places, 
and  improved  the  land  for  agriculture; 
whereas  tbe  other  half  of  the  land  had 
been  allowed  to  go  to  waste  by  the  oth- 
er parties,  while  tbey  clamored  for  this, 
which  had  been  adorned  by  the  fruits  of 
Mfller'a  toil  and  indoatry.  It  would  be 
a  hard  case  if  a  purchaser  in  the  market 
overt  from  the  holder  of  the  legal  title, 
and  acting  according  to  the  authority  of 
the  deed  under  which  he  held  it,  could  by 
any  rule  of  law  be  made  thus  to  suffer. 
The  trustee  certainly  did  not  err  lu  selling 
BO  mncb  of  the  land  as  was  sofficlent  to 
pay  the  debt.  A  trustee.  In  anysnchdeed, 
onlesB  the  deed  otherwise  provide,  shall, 
whenever  required  by  any  creditor  secured, 
or  any  surety  indemnified  by  the  deed,  or 
the  personal  represontatlves  of  any  such 
creditor,  or  for  which  such  surety  may  be 
hahle,  aball  have  become  payable,  and 
default  shall  bare  been  made  in  the  pay- 
ment thereof,  or  any  part  thereof,  by  tbe 
grantor,  sell  tbe  property  conveyed  by  the 
deed,  or  so  much  thereof  as  may  be  neces- 
sary, at  public  auction,  for  cash,  having 
first  given  reasonable  notice  of  tbe  time 
and  plnceof  sale;  and  shall  apply  the  pro- 
ceeds of  sale,  first,  to  the  payment  of  ex- 
penses attending  the  execution  of  the 
court,  including  a  payment  to  th3  trustee 
of  5  per  cent,  on  tbe  first  SSOO,  and  2  per 
cent,  on  the  residue  of  tbe  proceeds,  and 
then  pro  ratu  (or  in  the  order  of  priori- 
ty, if  any  Is  prescribed  In  tbe  deed)  to  the 
payment  of  the  debts  secured,  and  the  In- 
demnity of  the  sureties  Indemnified  by  the 
deed,  and  sball  pay  the  surplus,  if  any,  to 
tbe  grantor,  his  heirs,  personal  representa- 
tives, or  asHlgns.  Code  Va.  9  2442.  The 
trustee  was  vested  with  clear  and  distinct 
powers  under  this  statute,  by  virtue  of 
this  deed,  subject  to  the  right  of  the 
debtor  to  deprive  him  of  all  power  and 
control  over  the  subject  by  paymentofthe 
debt.  Tbe  debtor  had  himself  clothed  him 
with  this  power,  and  procured  his  accept- 
ance thereof,  by  causing  him  to  sign  the 
deed  along  with  himself.  Havlngthus  un- 
dertaken tbe  trust,  the  trustee  was  liable 
if  he  failed  faithfully  to  perform  the  trust. 
Every  opportunity  was  given  the  debtor 


tu  pay  the  debt,  and  thus  extlagutsh  the 
powers  of  the  trustee,  but  this  he  failed 
and  neglected  to  du;  and  the  execution  of 
the  power  of  sale  In  the  deed  conveyed 
the  title  to  the  purchaser,  and  deprived 
the  debtor  of  all  interest  In  the  premises. 
The  purchaser's  title,  if  the  power  has 
been  properly  and  i-egularly  executed,  is 
absolute  and  irredeemable.  Irregularities, 
if  taken  advantage  of  promptly,  uiay  be 
corrected  in  a  court  of  equity;  and  It  is 
said  that  any  conduct  of  the  debtor  that 
would  render  it  inequitable  for  him  to 
take  advantage  of  such  dMecta  would  de- 
bar bim  from  setting  them  up ;  as,  if  the 
debtor  has  acquiesced  for  a  long  time,  and 
has  seen  valuable  improveiuents  made 
upon  the  land,  or  has  been  guilty  of  laches 
or  negligence  In  claiming  his  rights,  equity 
will  not  Interfere  In  his  favor.  2  Perry, 
Trusts,  §§GU26b, 602/, 602ee.  Butequlty  will 
not  Interfere  to  give  tbe  debtor  further 
time  to  pay  the  debt.'  Mr.  Perry  further 
says,  the  trust  of  a  creditor  under  his 
deed  or  mortgage.  If  not  otherwise  ex- 
pressed In  the  deed.  Is  to  sell  the  proper- 
ty, and,  after  deducting  the  aiurxiut  of  his 
debt  and  the  expenses  of  tbe  sale,  to  pay 
the  balance,  if  any,  to  the  debtor,  his 
heirs,  assigns,  etc.  As  to  the  complaint 
that  tbe  trustee  did  not  sell  the  whole 
tract,  that  was  unnecessary,  as  a  part  of 
It  paid  the  debt,  and  It  was  his  duty  only 
to  sell  so  much  of  the  land  as  would  sat- 
isfy tbe  debt.  In  doing  this  he  must  exer- 
cise a  reasonable  discretion,  and  act  as 
the  agent  of  both  parties,  and,  if  the  debt- 
or so  request,  it  might  become  hia  duty  to 
sell  more  of  this  land  than  was  necessary 
to  satisfy  the  trust,  to  prevent  Injury  to 
the  residue  of  the  tract;  but  in  this  case 
tbe  debtor  made  no  such  request,  and  left 
the  trustee  to  the  exercise  of  bis  discre- 
tion, which  In  tbls  case  he  has  not  abused. 
There  was  no  ground  to  set  aside  this 
sale.  It  was  in  all  respects  regularly  and 
properly  done;  and  the  cross-bill  of  the 
defendant  Mann  should  have  been  dis- 
missed, with  costs.  The  court  had  no 
power,  under  the  circumstances,  to  dis- 
turb this  sale;  and  this  Is  apparently  rec- 
ognized iu  the  decree  of  the  14th  May,  1886, 
when  it  ratified  and  held  the  sale  binding. 
We areteferred  to  severaldeclsionsliraiting 
the  power  of  a  commissioner  to  disturb 
a  Bale  once  confirmed  by  theconrt.  These 
cases  have  no  application.  In  this  case 
the  trustee  was  the  vendor,  and  the  sale 
was  complete  and  binding  and  final  with- 
out the  aid  of  a  court,  to  be  disturbed  on- 
ly for  causes  which  we  have  considered. 
None  of  these  exist  in  this  case.  The  suit 
was  not  brought  for  that  purpose,  and 
under  tbe  circumstances  of  this  case  could 
not  properly  be  entertained  for  that  pur- 
pose. The  suit  was  brought  for  the  set- 
tlement of  disputes  growing  out  of  the 
transactions  between  the  said  Henry  A. 
and  M.  (i.  Mann,  and  to  Nettle  the  dispute 
as  to  whether  the  deed  to  M.  G.  Mann 
could  be  recorded,  and  to  have  partition 
between  Lucenda  and  the  said  Henry  A. 
and  M.O.  Maun.  The  said  M.G.  Mann, as 
well  as  the  said  Henry  A.  Mann,  had 
signed  the  bond  and  the  deed,  and  It  was 
not  material  to  Miller  to  whom  the  title 
should  finally  accrue;  but  the  sale  had 
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been  of  only  one-halt  to  pay  the  debt  of 
botb,  vrhereas  Lucenda  Mann  claimed  one- 
eighth  uf  the  land,  which  Bhould,  aa 
agalnat  Miller,  bn  assl^ed  to  her  in  the 
ooe-balf  remaining;  and  upon  them  alao 
la  the  burden  of  paying  the  rents  due  upon 
tbeone-eighth.  Thedecree appealed  from, 
as  we  have  seen,  is  widely  at  variance  with 
these  well-settled  principles,  and  the  same 
must  be  reversed  and  annulled,  and  the 
cause  remanded  for  further  proceedings  to 
be  had  In  the  said  cause,  In  order  to  aflnal 
decree  in  the  cause  In  accordance  with  the 
foregoing  opinion  of  this  court. 


Norfolk  &  W.  R.  Co.  v.  Couhonwba.lth 

(Supreme  Court  of  Appeals  of  Flri;fnla.  June 

25, 1891.) 

COHSTITDTIONAL  Li,W  —  ISTERBTATB  COMMEOB— 

Bailboad  CoKPAinBS— Sdhdat  Thaihs. 
Code  Va.  I  8801,  forbiddiof;  theraQning  of 
trains  on  Sanday  between  sunrise  and  sunset, 
except  wrecking,  passenger,  stock,  and  United 
Btates  mail  trains,  conflicts  with  Const.  U.  S. 
art.  1,  i  8,  providing  that  congress  shall  have 
power  to  regulate  commerce  among  the  several 
states,  and  is  void  as  to  trains  running  between 
points  in  di&erent  states.   Lact,  J.,  dissenting. 

Error  to  Judgmentof  the  circuit  court  of 
Pulaski  county,  rendered  March  25,  1891, 
affirming  a  Judgment  of  the  county  court 
of  that  county  against  the  Norfolk  & 
Western  Railroad  Company  In  a  prosecu- 
tion for  a  misdemeanor.  The  indictment 
was  tor  running  a  train  of  cars  on  Sunday, 
contrary  to  the  act  of  March  19, 1SS4,  now 
carried  into  section  3801  of  the  Code.  That 
act  lurblds  the  running  of  trains  between 
sunrise  and  sunset  ou  a  Sunday,  except 
such  as  are  used  exclusively  for  the  relief 
of  wrecked  or  disabled  trains,  or  for  the 
transportation  of  the  United  States  malls, 
passengers,  live-stock,  or  articles  of  such 
perishable  nature  as  would  be  necessarily 
impaired  In  value  by  one  day'a  delay  In 
their  passage.  Section  5258»  Rev.  St.  U.  S.. 
however,  (not  noted  in  the  Indictment,) 
makes  every  railroad  in  the  country,  oper- 
ated by  steam,  an  agency  ot commerce  for 
the  transportation,  among  other  things, 
ot  "freights  on  tbelr  way  from  one  state 
to  another  state."  Tbere  was  a  motion 
to  quash  the  indictment,  on  the  ground 
that  it  was  not  sufflciently  certain,— that 
Is  to  say,  that,  even  admitting  the  charge 
In  the  Indictment  to  be  true,  the  defend- 
ant was  not  necessarily  guilty  of  any  of- 
fense under  the  laws  of  the  land;  which 
motion  was  overruled,  whereupon  the  de- 
fendant pleaded  not  guilty.  The  facts 
were  argued  at  the  trial,  and  aru  as  fol- 
lows: That  ou  Sunday,  the  21st  day  of 
September,  1890,  the  defendaitt,  by  Its 
agents  and  employes,  ran  over  the  New 
River  Division  of  its  road.  In  Pulaski 
county, after  9o'clock  In  the  morning,  and 
before  sunset,  a  train  of  cars  loaded  with 
coal  and  coke,  which  was  being  transports 
ed  from  Bluefleld,  a  station  on  defendant's 
road,  in  the  state  uf  West  Virginia,  Into 
and  through  Virginia,  and  that  sutd  train 
was  being  run  only  fur  the  transportation 
of  said  coal  and  coke.  The  defendant  de- 
murred to  the  evidence,  whereupon  the 
lury  conditionally  assessed  the  fine  of  950. 
The  county  court  overruled  the  demnrrer. 
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and  rendered  a  Judgment  for  the  finea^ 
sensed,  which  Judgment  waa  afterwards 
affirmed  by  the  circuit  court. 

Ph  legar  &  J  oh  naoa  and  Bro  wa  A 
Jlfoora,  for  plalntin  in  error.  The  Attor- 
ney General,  for  the  Commonwealth. 

Lewis,  P.,  (after  stating  the  /kets  aa 
above.)  The  defendant's  contention  on 
the  merits  in  the  trial  court,  and  here.  Is 
that  the  statute  upon  which  the  indict- 
ment was  founded  Is,  so  far  as  it  appltei 
to  a  case  like  the  present,  repugnant  to 
the  constitution  of  the  United  States, 
which  gives  to  congress  the  power  to  reg- 
ulate commerce  among  the  several  states. 
The  precise  propositions  contended  for 
on  this  point  are:  (1)  That  the  act  of 
transportation  mentioned  In  the  proceed- 
ings was  commerce  between  the  states ; 
(2)  that  such  commerce  is,  as  to  all  mat- 
ters that  admit  of  uniformity  of  regula- 
tion, subject  only  to  congressional  regu- 
lation ;  (8)  that  section  3801  of  the  Code  is 
a  regulation  of  commerce;  and  (4)  that, 
as  such,  it  cannot  be  applied  U»  Interstate 
commerce,  or  to  the  train  in  qoestlun.  It 
Is  an  historical  fact,  welt  known,  that  to 
secure  uniformity  and  freedom  In  commer* 
clal  intercourse,  and,  with  that  view,  to 
establish  a  single  government  empowered 
to  regulate  commei-ce,  was  the  chief  con- 
sideration that  led  to  the  formation  and 
adoption  ot  the  federal  constitntlon.  Ac- 
cordingly, that  instrument  ordains  that 
"congress  shall  have  power  to  regulate 
commerce  with  forelgo  nations,  and 
among  the  several  states,  and  with  the 
Indian  tribes."  Article  1,  {8.  The  power 
thus  conferred,  as  the  supreme  court  of  the 
United  States  has  repeatedly  decided,  is 
complete  and  exclusive.  It  Is  the  unlimit- 
ed power,  in  other  words,  to  preBcrlbe 
rules  by  which  commerce  shall  be  gov- 
erned, and  to  determine  bow  far  it  shall 
be  free  and  untrammeled.  Any  attempt, 
therefore,  by  a  state  to  regulate  foreign 
or  Interstate  commerce  Is  the  attempted 
exercise  ot  a  power  which  has  been 
surrendered  by  the  states,  and  granted 
exclusively  to  the  national  government. 
It  is  an  attempt  to  do  that  which  con- 
gress alone  is  authorized  to  do,  and  hence 
is  a  nullity.  As  was  said  in  Railroad  Co. 
v.  Husen,  95  U.  3.  465:  "Whatever  may 
be  the  power  of  a  state  over  commerce 
that  is  completely  internal,  it  can  no  more 
prohibit  or  regulate  that  which  is  Inter- 
state than  It  can  that  which  Is  with  for- 
eign nations.  Power  over  one  Is  given  by 
the  constitntlon  to  congress  In  the  same 
words  tn  which  tt  is  given  over  the'otber, 
and  tn  both  cases  It  is  necessarily  exclu- 
sive."  And  In  a  subsequent  part  of  tbe 
same  opinion  it  was  said  that  transporta- 
tion Is  not  only  essential  to  commerce, 
but  that  It  is  commerce  itself,  and  that 
every  obstacle  to  it,  or  burden  laid  upon 
it,  by  legislative  authority  is  regulation. 
See.  also.  County  of  Mobile  Kimball, 
102  U.  S.  601;  McCall  v.  California,  1S6  C. 
S.  104, 10  Sup.  Ct.  Rep.  881.  "It  cannot  be 
too  strongly  Insisted  upon,  "said  thecuurt 
In  Wabash,  etc.,  R.  (^o.  v.  Illinois.  118  U. 
S.  557,  7  Sup.  Ct.  Rep.  4.  "  that  the  right  of 
contiuaous  transportation  from  one  end 
of  the  country  to  tbe  other  ie  easoitial.  la 
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mudeni  ttmes,  tu  that  freedom  of  com- 
merce from  the  restraints  which  thestates 
might  choose  to  Impose  apon  It  that  the 
commerce  clause  ol  the  consHtotlon  was 
Intended  tu  secare;  and  It  would  be  a 
rery  feeble  and  almost  nselesB  provision, 
hut  poorly  adapted  tu  secure  the  entire 
freedom  of  commerce  among  the  states, 
which  was  deemed  essential  to  a  more  per- 
fect unlou  by  the  framers  ol  the  constltn- 
tlon.  If.  at  every  stafce  of  the  transporta- 
tion of  goods  and  chattels  throusb  the 
country,  the  state  within  whose  limits  a 
pnrt  of  the  transportation  must  be  done 
cuuld  Impose  regalatlons  concerning  t4ie 
price,  compensation,  or  taxation,  or  any 
other  restrictive  regulation  interfering 
with  and  serionsly  embarrassing  thiscom* 
merce. "  And  In  a  still  more  recent  case  It 
was  remarked  that  in  the  matter  of  Inter- 
state commerce  the  United  States  are  bnt 
one  conn  try,  and  are  and  mnst  be  sobject 
to  one  system  ol  r^ulatlonB.and  not  to  a 
multitude  ol  systems.  Robblns  v.  Taxlnj^ 
Pist.  120  U.  S.  489,  7  Sup.  Ut.  Rep.  692. 
There  is,  indeed,  what  has  been  termed  a 
kind  of  nentral  ground  which  may  be  con- 
atitotlonally  occupied  by  the  state,  so 
long  as  It  Interferes  with  no  act  of  con- 
gress.  Thna,  where  the  sabject  Is  local  in 
Its  natnre  or  sphere  of  operation,  such  as 
the  establishment  of  highways,  the  con- 
■trnctlon  of  bridges  over  navigable 
streams,  the  regulation  of  harbor  pilot- 
age, the  erection  of  wharves,  piers,  and 
docks.  In  these  and  other  llkecases,  which 
are  considered  as  mere  aids  rather  than 
regulations  of  commerce,  the  state  may 
act  until  congress  supersedes  its  authori- 
ty; but  where  the  subject  Is  national  In 
Its  character,  admitting  of  uniformity  of 
regulation,  such  as  the  transportation 
and  exchange  of  commodities  between  the 
states,  congress  alone  can  act  npon  it. 
The  case  of  Cooley  t.  Port  Wardens,  13 
How.  SS9,i8  sometimes dted  as  an  author- 
ity to  the  contrary ;  that  Is,  for  the  prop- 
ortion that.  In  the  absence  of  congres- 
sional action,  a  state  may  regulate  inter- 
state commerce  within  Its  own  territorial 
limits.  But  this  statement  is  broader 
than  the  decision  justifies;  for  it  was  ex- 
pressly said  in  that  case  that  **  whatever 
snhjeets  of  this  power  are  in  their  nature 
natiooal.  or  admit  of  only  one  nnltorro 
system  or  plan  of  regulation,  may  be  just- 
ly said  to  be  of  such  a  nature  as  to  require 
eiclnsive  legislation  by  congress."  And 
In  the  very  recent  case  of  LelHy  v.  Hardin, 
1^  U.  S.  100, 10  Sup.  Ot.  Rep.  681,  known 
as  the  "Original  Package  Case,"  where 
tbe  snbject  Is  fully  considered,  Mr.  Chief 
Justice  Fuller,  In  delivering  the  opinion 
of  tbe  court,  used  the  following  language : 
"The  power  to  regulate  commerce  among 
the  stotes  is  a  unit,  but,  If  particnlar  sub- 
jects within  Its  operation  do  not  require 
the  application  of  a  general  or  uniform 
•ystem,  the  stat*«  m^iy  legislate  in  regard 
tu  them  with  a  view  to  local  needs  and 
dreumstances  untlleongrBss  otherwise  di- 
rects; bnt  the  power  thas  exercised  by  the 
■tuteslsnot  Identical  in  Its  extent  with 
the  power  to  regulate  commerce  among 
the  states.  Tbe  power  to  pass  laws  In 
Kspeet  to  internal  commerce.  Inspection 
laws,  qoarantlne  laws,  health  laws,  and 
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laws  In  relation  to  bridges,  ferries,  and 
highways,  belong  to  the  class  of  pow- 
ers pertaining  to  locality,  essential  to 
local  intercommunication,  to  the  progress 
and  development  of  local  prosperity,  and 
to  the  protection,  the  safety,  and  welfare 
of  society,  oriidnaUy  necessarily  belong- 
ing to,  and  upon  the  adoption  of  the  con- 
stitution reserved  by,  the  states,  except  su 
far  as  lalling  within  the  scope  of  a  power 
conflded  to  tbe  generalgovernment.  But 
these  powers,  it  was  said,  "though  they 
may  be  said  to  partake  uf  the  nature  uf 
the  power  granted  to  tbe  general  govern- 
ment, are  strictly  not  such,  but  are  aim- 
ply  local  powers,  which  have  full  opera- 
tion until  or  unless  circumscribed  by  the 
action  of  congreaij  in  effectuation  ot  the 
general  power."  And  In  the  same  case 
tbe  principle  was  again  announced,  as  It 
had  often  been  before,  that  the  transpor- 
tatiou  of  passengers  or  of  merchandise 
from  one  state  to  another  is  In  its  nature 
not  local,  but  national,  and  therefore  ad- 
mitting of  but  one  regulating  power. 

These  authorities,  which  are  only  a  few 
of  many  that  might  be  cited  to  the  same 
effect,  are  suSlclunt  to  show  the  Invalldl^ 
of  legislation  by  the  states  in  regard  to 
subjects  of  commerce  which  areln  their  nat- 
ure national,  no  matter  what  may  be  the 
avowed  object  of  such  legislation,  and 
that  nothing  Is  gained  by  calling  It  the 
"police  power."  The  subject  was  elabo- 
rately discussed,  and  with  his  accustomed 
force,  by  Mr.  Justice  Milt.eb  In  Hender- 
son V.  Mayor,  92  U.  S.  259,  where  it 
was  declared  that,  however  difficult  It 
may  often  be  to  distinguish  between 
one  class  of  legislation  and  another,  it  Is 
clear,  from  our  complex  form  of  govern- 
ment, that  whenever  the  statute  of  a 
state  invades  the  domain  of  legislation 
which  belongs  exclusively  to  congress  It  is 
void,  no  matter  nnder  what  class  of  powers 
It  may  fall,  or  how  closely  allied  to  pow- 
ers conceded  to  belong  to  the  states.  In 
Railroad  Co.  v.  Huaen,  supra.  It  was 
said:  "We  admit  that  the  deposit  In  con- 
gress ot  the  power  to  regulate  foreign 
commerce,  and  commerce  among  the 
states,  was  not  a  surrender  of  that  which 
may  properly  be  denominated  'iioUce 
power.'  What  that  power  is.  It  Is  dlffl- 
cult  to  define  with  sharp  precision.   It  Is 

f;eneral1y  said  to  extend  to  making  regu- 
atlons  promotive  of  domestic  order,  mor- 
als, health,  and  safety.  «  *  «  But  what- 
ever may  be  the  nature  and  reach  of  that 
power,"  it  was  added,  "it  cannot  be  ex- 
ercised over  n  subject  confided  exclusively 
to  congress  by  the  federal  constitution. 
It  cannot  invade  tbe  domain  ot  the  na- 
tional guvemment. "  Nor  does  it  matter, 
in  such  a  case,  that  congress  has  nnt  act- 
ed ;  for  It  is  now  settled  that  tbe  silence  of 
congress  Is  not  only  not  a  concession  that 
the  powers  reserved  by  the  states  may  be 
exerted  as  if  the  specific  power  bad  not 
been  elsewhere  reposed,  bnt,  on  the  con- 
trary, the  only  legitimate  conclnsion  is 
that  the  general  government  Intended 
that  power  should  not  be  affirmatlvf^y 
exercised,  and  the  action  of  the  states  can- 
not be  permitted  to  effect  that  which 
would  be  Incompatible  with  such  Inten- 
tion. ** Hence, "as  was  decided  in  Lehiy 

Digitized  by  Google 


342 


SOUTHEASTERK  BEFOBTSB.  Vol.  18. 


T.  Hardin,  following  many  prevloas  d& 
dslons,  **  Inasmuch  as  Interstate  com- 
merce, coDslstlng  in  the  transports  tion, 
parcbase.  sale,  and  exchange  of  commodi- 
ties, is  national  In  Its  character,  and  most 
be  gorerned  by  a  anifurm  system,  so  long 
as  congress  does  nut  pass  any  law  to  reg- 
ulate It.  or  allowing  the  states  so  to  do.  It 
thereby  indicates  its  wUl  that  such  com- 
merce shall  be  free  and  antrammeled.  **  In 
Railroad  Co.  v.  Pennsylvania,  136  TJ.  S. 
114, 10  Hup.  Ct.  Bep.  858,  the  court,  in  an 
opinion  by  Mr.  Justice  Lahar,  said: 
"  Whenever  a  commodity  has  begun  to 
move  as  an  article  of  trade  from  one 
stale  to  another,  commerce  Id  that  com- 
modity between  thestateshascommenced. 
The  fact  that  several  different  and  inde- 
pendent agencies  are  employed  In  trans- 
porting the  commodity,  some  acting  en- 
tirely In  one  state,  and  some  acting 
through  two  or  more  states,  does  In  no 
respect  affect  the  character  of  the  transac- 
tion. To  the  extent  in  which  each  agency 
acts  in  that  transaction.  It  la  subject  to 
the  regulation  of  congress."  It  is  also  a 
well-established  principle  that  an  article 
of  commerce  transported  from  one  state 
to  another  Is  protected  by  the  constitu- 
tion against  interfering  state  legislation 
until  it  has  mingled  with,  and  become  a 
part  of,  the  common  mass  of  property 
within  the  latter  state;  and,  It  this  be  so, 
a  fortiori  ia  It  protected  while  In  traoaita. 
Brown  V.  Maryland.  12  Wheat.  41S;  Wal- 
ton V.  Missouri,  91  U.  IS.  275;  l^lsy  v. 
Hardin,  135  U.  S.  100,  10  Sup.  Gt.  Bep.  681. 
Tested  by  these  principles,  which  are  ax- 
iomatic, It  is  clear  tbat  the  Judgment 
complained  of  Is  erroneous. 

That  the  transportation  of  the  coal  and 
coke  mentioned  in  the  proceedings  was 
an  act  of  commerce,  national  Inltacharac- 
ter,  la  too  plain  to  admit  of  doubt;  and  it 
In  equally  clear  that  the  legislation  In 
question,  In  so  far  as  It  extends  to  a  case 
like  the  present,  is  unwarranted  and 
void.  A  statute  which  forbids  the  run- 
ning of  Interstate  freight  trains  between 
sunrise  and  sunset  on  a  Sunday  Is  by  Its 
necessary  operatiou,  no  matter  what  Its 
professed  object  may  be,  a  regulation  of 
commerce.  At  all  events,  it  is  an  obstruc- 
tion to  interstate  commerce,  which  for  the 
purposes  of  the  present  case  amounts  to 
the  same  thing;  for,  In  any  view.  It  Is  an 
Invasion  of  the  exclusive  domain  of  con- 
gress, and  therefore  void.  To  say  that 
the  state  may,  in  the  exercise  of  her  police 
powers,  enforce  by  statute  the  observ- 
ance of  the  Sabbath,  not  as  a  religious 
duty,  but  us  a  day  of  rest,  Is  no  answer  to 
the  constitutional  objection  here  raised. 
The  valhlity  ol  such  legislation,  when  not 
In  conflict  with  a  higher  law,  is  acknowl- 
edged by  all,  and  Its  wisdom  and  proprie- 
ty denied  by  none,  certainly  not  by  this 
court.  But  when,  In  a  case  like  the  pres- 
ent. It  contravenes  the  constltntlon  of  the 
United  States,  the  latter  must  prevail,  be- 
cause it  Is  "the  supreme  law"  In  all  mat- 
ters relating  to  tlieregulation  of  interstate 
commerce.  Such  a  statute,  if  passed  by 
congress,  so  far  as  It  concerns  foreign  or 
interstate  commerce,  would  be  valid,  not, 
however,  as  the  exercise  of  police  power, 
but  as  a  regalatlon  uf  commerce;  and  the 


reason  which  would  makei>aeh  legtslatloD 
valid  as  an  act  of  congress  makes  It  in- 
valid as  an  act  of  a  state  t^slature.  As 
to  the  effeut  of  the  statute  In  question,  It 
sustained,  upon  the  commercial  interests 
of  the  country,  we  need  not  stop  to  in- 
quire. It  Is  enough  to  say  that,  to  the 
extent  Indicated,  it  Is  not  valid.  In 
Hendeni«>n  v.  Mayor,  snpra.  It  was  de- 
cided that,  whatever  may  be  the  nature 
and  extent  of  the  police  power  of  the 
state,  "no  definition  of  It,  and  no  urgency 
for  Its  use,  can  authorize  a  state  to  ex- 
ercise It  in  regard  to  a  subiect-matter 
which  has  been  confined  exclusively  to 
the  discretion  of  congress  by  the  consti- 
tution.'' This  principle  was  reaffirmed  in 
Leisy  v.  Hardin,  where  It  is  said  tbat 
such  a  subject-matter  Is  not  within  the 
police  power  of  a  state,  unless  placed  there 
by  congressional  action;  and  the  observa- 
tions of  Mr.  Justice  Matthews  in  Bowman 
V.  Ballwuy  Co..  125  U.S.  465.8  Sop.  Ct. 
Bep.  G89.  1062.  were  quoted  in  the  opinloD, 
tu  the  effect  tbat.  In  view  of  tbacummer- 
clal  anarchy  and  confusion  tbat  would  re- 
salt  from  the  diyerse  exertions  of  power 
by  the  several  states  of  the  union,  it  can- 
not be  supposed  tbat  the  constitution  or 
congress  have  intended  to  limit  the  free- 
dom of  commercial  intercourse  among 
the  people  of  the  several  states.  The  fact, 
if  it  he  a  fact,  that  the  statute  in  question 
was  not  Intended  as  a  regulation  of  com- 
merce, does  not,  we  repeat,  affect  the  case. 
There  may  be  no  purpose,  it  has  been 
held,  upon  the  part  of  a  legislature,  to 
violate  the  constitution,  and  yet  a  stat- 
ute, enacted  under  the  forma  of  law,  may. 
by  Its  necessary  operation,  injuriously  af- 
fect rights  secured  by  the  constitution,  In 
which  case  the  statute,  to  that  extent, 
must  be  declared  void.  Brimmer  v.  Beb- 
man.  138  U.  S.  78.  II  Sup.  Gt.  Bep.  213. 
This  is  merely  stating  In  different  form 
the  proposition  affirmed  in  the  Hender- 
son Case,  namel,v,  that,  in  whatever  lan- 
guage a  statute  may  be  framed,  Its  con- 
stitutional validity  must  be  determined 
by  Its  natural  and  reasonable  effect, — a 
proposition  tbat  would  seem  to  be  Incon- 
trovertible.  In  the  last-mentioned  c«se.  a 
statute  of  New  York  which  required  the 
master  or  owner  of  every  vessel  landlns; 
pasaengers  at  the  port  of  New  York  from 
a  foreign  country  to  give  a  bond  In  a  pre- 
scribed penalty  for  each  passenger  so 
landed,  as  an  indemnity  against  any  ex- 
pense to  be  incurred  by  the  state  or  city 
for  the  support  of  such  passengers,  was 
held  void,  as  being  a  regulation  of  com- 
merce, althoagh  It  was  sought  to  be  sus- 
tained as  a  police  regulation  tu  protect 
the  state  against  the  influx  of  paupers; 
the  practical  result  of  the  statute  being  tu 
impose  a  burden  upon  all  passengers  so 
landed  from  a  foreign  country.  So,  In  the 
case  of  Chy  Lung  t.  Freeman,  92  U.  S.  275, 
aslmllarstatute  of  California,  Intended  tu 
prevent  the  Introduction  of  lewd  women 
Into  tbat  state,  was  held  void,  as  going 
beyond  the  necessity  of  the  case,  and 
amounting,  in  its  practical  operation,  to 
a  regulation  ol  foreign  commerce.  Upon 
the  same  principle,  statutes  prohibiting 
the  introduction  of  Intoxicating  liquors 
Into  the  state  enacting  them  have  been 
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held  to  be  intrlneementa  ot  the  commerce 
clause  of  the  coaatitution.  and  not  valid 
]H>HL-e  regulations  to  guard  againat  the 
evils  of  Intemperance.  And  numerous 
illustratloua  ol  the  aame  priuclplea  are  to 
be  found,  in  the  adjudged  caMea,  all  of 
which  ahow  that  when,  in  the  attempted 
ezervlae  of  the  police  power,  no  matterup- 
on  what  groands  it  is  aougbt  to  he  exer> 
cl8ed,  the  action  of  a  atate  cornea  In  con- 
flict with  a  power  vested  exclualvely  by 
cunatitutlon  in  cougress,  aucfa  attempt  la 
a  nullity ;  and  the  present  case  comes 
within  this  principle. 

The  power  of  the  atate  to  enforce  ob- 
servance of  the  Sabbath  as  a  police  regu- 
lation stands  upon  no  higherfoutiug  than 
her  power  to  guard  againat  the  evils  of 
vice  or  intemperance,  or  ut  imported  pau- 
pertsm.  or  Infectious  diseases.  In  either 
case  the  nature  and  extent  of  the  power  is 
exactly  the  same,  and  there  Is  no  principle 
fur  holding  otherwise.  Our  attention  has 
been  called.  In  this  connection,  to  State  v. 
Ballroad  Co..  24  W.  Va.  788.  wherein  a 
"Sunday  law," so  called,  similar  to  the 
one  WB  are  considering,  was  upheld,  under 
circumstances  resontbltng  those  of  the 
present  case.  The  court  In  that  case  ad- 
mitted thot  the  transportation  between 
the  states  is  commerce  between  the  atatea, 
and  that  auch  commerce  Is  uecesaarlly  un- 
der the  exclualve  control  of  congress ;  bnt 
It  denied  that  non-action  by  congress  Is 
equivalent  to  a  declaration  that  such 
commerce  shall  be  free  and  untrammeled, 
and  upon  that  ground  austatned  The  stat- 
ute /□  toto.  Aa  to  the  last  proposition, 
we  have  already  shown  by  the  cases  re- 
ferred to — Rome  of  them  decided  since  that 
case  was  decided— that  the  ralelsothei^ 
wise,  and,  alter  a  carefnl  examination  of 
the  case,  we  And  nothing  In  It  to  raise  a 
duubt  that  the  rule  has  been  righlly  set- 
tled. The  Judgment  must  therefure  be  i>e- 
versed.and  the  defendant  discharged  from 
further  prosecution  under  this  Indictment, 
which  ought  to  have  been  quashed. 

Lact.  J.,  {dtsaentlag.)  This  is  a  w-rlt  of 
error  to  a  Judgment  of  the  circuit  court  of 
Pulaski  county,  rendered  at  the  March 
term,  1891,  when  the  circuit  court  nf- 
flrmeid  the  judgment  of  the  county  court, 
rendered  at  the  February  term,  1S91,  of 
aaid  county  court,  where  the  plaliitiO  In 
error  was  convicted  for  a  violation  of  the 
Sunday  laws  of  this  commonwealth,  and 
adjudged  to  pay  a  fine  of  $50.  It  is  ad- 
mitted that  the  aaid  plaintiff  in  error  open- 
ly violated  the  law  of  the  atate,  upon  the 
gnmnd  that  it  Is  In  violation  of  the  cun- 
atitutlon ol  the  United  States,  because  It 
la  an  interference  by  the  state  with  the 
Mubject  of  commerce  among  the  states; 
that  the  uonKtltutlon  of  tlie  IJnlted  States 
provides  (article  1.  {  8}  that  the  congrttes 
shall  have  power  to  regulate  commerce 
with  foreign  nations,  and  among  the 
states,  and  with  the  Indian  tribes.  Our 
Code  provides  that  "if  a  person,  on  a  Sab- 
bath day,  be  found  laboring  at  any  trade 
or  calling,  or  employ  bis  apprentices  or 
aervanta  In  labor  or  other  business,  ex- 
cept in  household  or  other  work  of  neces- 
sity or  cbflrlty,  he  aball  forfeit  two  dollars 
(ur  each  offense.  Every  day  any  servant 


or  apprentice  is  so  employed  shall  conati- 
tute  a  distinct  offense.^  Code  Vu.  §  3799. 
This  plaintiff  In  errur  is  a  domeHtIc  corpo- 
ration, domiciled  within  the  atate  of  Vir- 
eiuia,  holding  its  chartered  rights  under 
the  grant  of  the  state,  whoue  charter,  by 
its  express  terms,  provides  that  it  may  be 
altered,  modilled,  or  repealed  by  any  fut- 
ure legislature  as  may  think  proper.  Id. 
§1340.  The  absolute  prohibition  against 
laboring  at  Its  catllug  being,  in  the  legis- 
lative mind.  Inexpedient  In  Its  application 
to  this  or  other  domestic  corporations, 
the  legislature,  in  18S4,  enacted  a  atatute 
which  modlQed  the  general  law.  and  ex- 
cepted Huch  trains  as  were  loaded  with 
passengers  and  perishable  freight,  and 
which  Buffer  Injury  by  delay,  and  provided 
as  follows:  "No  railroad  company,  re- 
ceiver, or  trustee  controlling  or  operating 
a  railroad  shall,  by  any  agent  or  employe, 
load,  unload,  run,  or  transport  upon  such 
road  un  a  Sunday  any  car,  train  of  cars, 
or  locomotive,  nor  permit  the  same  to  be 
done  by  any  eneh  agent  or  employe,  ex- 
cept when  such  cars,  trains,  or  locomo- 
tives are  used  exclusively  for  the  use  of 
wrecked  trains,  or  trains  so  disabled  as  to 
obstruct  the  main  track  of  tlie  railroad, 
or  for  the  transportation  of  the  United 
Statea  mail,  or  for  the  transportation  of 
paseengers  and  their  baggage,  or  for  the 
transportation  of  live-stock,  or  for  the 
transportation  of  articles  of  such  perisha- 
ble nature  as  would  be  necessarily  Im- 
paired in  value  by  one  day'»  delay  in  their 
passage:  provided,  however,  that,  if  it 
sbould  be  necessary  to  transport  live- 
stock or  perishable  articles  on  a  Sunday 
to  an  extent  not  aufflclent  to  make  a 
whole  train-load,  such  tratn-load  may  be 
made  up  with  cars  loaded  with  ordinary 
freight."  Section  3802  provides  that  " the 
word  '  Sunday,' in  the  preceding  section, 
shall  be  construed  to  embrace  only  that 
portion  of  the  day  between  sunrise  nod 
sunset;  and  trains  In  transitu  having 
started  prior  to  twelve  o'clock  on  Satur^ 
day  night  may.  In  order  to  reach  the  ter- 
minus or  shops  of  the  railroad,  run  us  til 
nine  o'clock  the  following  Sunday  morn- 
ing, but  not  later.**  Section  3803  provides 
the  penalty,  which  Is  immaterial  in  this 
case;  the  fine  uaaeased  not  t)eing  In  viola- 
tion thereof.  These  aections  constitute 
our  Sunday  laws,  not  very  stringent,  it 
must  be  admitted,  aa  far  as  rallruada  are 
troncerned ;  Its  extreme  liberality  in  tlie 
pi-ivUeges  to  labor  on  the  Sabbath  ac- 
corded therein  suggesting  the  thought 
that,  when  the  law  was  drawn,  the  rail* 
roada  in  aonie  form  stood  by  conHentIng; 
but  how  this  Is  I  have  no  Informatiun. 
However  that  may  be,  the  law  is  now  ob- 
noxious to  the  railroad  In  question,  and 
in  some  localities  the  lower  courts  have 
refused  to  enforce  the  law. 

The  question  now  to  be  inquired  Into  Is, 
what  Is  the  nature  of  this  law?  la  It  an 
act  to  regulate  cummerce  wltb  foreign 
nations,  or  among  the  states,  or  with  the 
Indian  tribes?  And  does  it  thus  Invade 
the  granted  powers  of  the  congress,  under 
the  constitution  of  the  United  states,  and 
condlvt  with  Them?  If  so.  It  cannot  be 
upheld.  It  certainly  was  not  so  Intended. 
Nothing  is  saldabout  commercenorabout 
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transportation  between  the  states.  It  Is 
absolutely  limited  In  Its  operation  to  the 
state  of  Virginia,  it  is  to  be  found  in 
the  cliapterof  our  Code  entitled  "Of  of- 
fenses aKalnctt  morality  or  decency;  pro- 
tection of  i-ellRious  meetings.  The  sec- 
tion wbleb  precedes  It  is  en  titled  **  Pro- 
fane swenring  and  drnnkennens,  how  pun- 
ished." The  section  which  succeeds  it  Is 
entitled  "Sale  of  iutozlcatinK  liquors  on 
Sunday,  how  punished."  The  next  Is, 
"Disturbance  of  religious  worship,  how 
punitihed. "  It  Is  Intended  as  an  exercise  of 
the  police  power  of  the  state,  lA  the  inter- 
est of  morality  and  decency,  and  that  Is 
what  I  think  it  iB.  It  Is  no  part  of  the 
province  of  congress,  nndeT  its  granted 
powers,  to  enact  police  laws  tor  the  regn- 
Jatlon  of  such  affairs  within  a  state;  and 
If  this  state  may  not  enact,  for  the  protec- 
tion of  its  citizens,  police  laws  for  the  ob- 
servance of  the  Sabbath  day,  we  must 
ever  remain  practically  without  such.  1 
think  I  am  sustained  in  this  view  by  the 
decision  of  tliecourtsof  this  country,  both 
state  and  federal :  and  I  will  briefly  pro- 
ceed to  consider  this.  Commerce  consists 
oT  the  various  agreements  which  have  for 
their  object  facilitating  the  exchange  ut 
the  products  of  the  eartli,  or  the  Industry 
of  man,  with  the  intent  to  realize  a  proflt. 
Commerce  with  foreign  coantrles  and 
among  thestates,  strictly  considered,  con- 
sists in  Intercourse  and  traffic.  Including 
in  these  terms  navigation,  and  the  trans- 
portation of  persons  and  property,  as 
well  as  the  purchase,  sale,  and  exchange 
of  commodities.  The  power  conferred 
upon  the  congress  by  the  above  clause  is 
excluBlve,  so  far  as  It  relates  to  matters 
witliln  its  pnrvlaw  which  are  material  In 
their  cliaracter,  and  admit  of  a  requisite 
uniformity  of  regalation  affecting  all  the 
states.  That  clause  was  adopted  in  order 
to  secure  uniformity  against  discriminat- 
ing state  legislation.  State  leslslation  Is 
not  forbidden  in  matters  either  local  in 
their  operation,  or  Intended  to  be  mere 
aids  to  commerce,  for  which  special  regu- 
lations can  more  effectually  provide,  such 
as  harbors,  pilotage,  beacons,  buoys,  and 
other  improvements  of  harbors,  bays, 
and  rivers  within  a  state,  If  their  free  nav- 
igation be  not  thereby  impaired.  Con- 
gress, by  its  inaction  in  such  matters,  vir- 
tually declares  that  until  It  deems  best  to 
act  they  may  t>e  controlled  by  the  state. 
County  of  Mobile  V-Klnibnll,  102  U.  R.  691, 
(opinion  of  Mr.  Justice  FiRLn.)  In  the 
case  of  Sherlock  v.  Ailing.  93  U.  S.  09,  the 
same  learned  Justice  said:  "In  supposed 
support  of  this  position,  numerous  decis- 
ions of  this  court  are  cited  by  counsel  to 
the  effect  that  the  states  cannot  by  legis- 
lation place  burdens  upon  commerce  with 
foreign  nations  or  among  the  several 
states."  Upon  an  examination  of  these 
cases.  It  will  be  found  that  the  legislation 
adjudged  invalid  Imposed  a  tax  upon 
some  instrument  or  subject  of  commerce, 
or  exacted  a  license  fee  from  parties  en- 
gaged in  commercial  pursuits,  or  created 
an  impediment  to  the  free  navigation  of 
some  public  waters,  or  prescribed  vondi- 
tiups  In  accordance  with  which  commerce 
In  particular  articles  or  between  places 
was  required  to  be  conducted.  In  all  the 


cases  the  legislation  condsmned  op7rated 
directly  upon  ciramerce,  either  by  way  of 
tax  upon  its  business,  license  upon  its  pur- 
snits  in  particular  channels,  or  conditions 
for  carrying  It  on.  Thus, in  the  Passenger 
Oases,  reported  in  7  How.  446,  the  la  ws  of 
New  York  and  Massachusetts  exacted  a 
tax  from  the  captains  of  vessels  bringing 
passengers  from  foreign  ports  for  every  pas- 
senger landed.  In  Pennsylvania  v.  Wheel- 
ing, etc..  Bridge  Co.,  reported  In  i:{  How. 
eiS,  the  statute  nf  Vli^lnia  authorized  the 
erection  of  a  bridge  which  was  held  to 
obstruct  the  free  navigation  of  the  river 
Ohio.  And  In  all  the  other  cases,  when 
legislation  of  a  state  has  been  held  to  be 
null  for  interfering  with  the  commercial 
power  of  congress,— as  In  Brown  v.  Mary- 
land, 12  Wheat.  425;  Tax  Cases,  12  Wall. 
204:  and  In  Welton  v.  Missouri,  91  U.  S. 
275,— the  legislation  created  In  the  way 
of  tax,  license,  or  condition  a  direct  bur- 
den upon  commerce,  or  In  some  way  di- 
rectly Interfered  with  its  freedom ;  and 
Itmaybeaaid  generally  that  tbelegittla- 
tionufaatate  not  directed  against  com- 
merce or  any  of  its  reguluttons,  but  relat- 
ing to  the  rights,  duties,  and  liabilities  of 
citizena,  and  only  indirectly  and  remotely 
affecting  the  operations  of  commerce.  Is 
of  obligatory  force  upon  citizens  within 
Its  territorial  Jurisdiction,  whether  on 
land,  or  engaged  in  commerce,  foreign  or 
Interstate,  or  in  any  other  pursuit.  Judge 
Cooley  says,  In  hts  work  on  Constltntlonal 
Limitations,  (page  722:)  "The  line  of  dis- 
tinction between  that  which  constitutes 
an  Interference  with  commerce  and  that 
ffhich  is  a  mere  police  regulation  is  some- 
times dim  and  shadowy,  and  it  Is  not  to 
be  wondered  at  that  learned  JurlstB  differ 
when  endeavoring  to  classify  the  cases 
which  arise.  It  is  not  doubted  that  con- 
gress has  the  power  to  go  beyond  the  gen- 
eral regulations  of  commerce  which  It  is 
accustomed  to  establish,  and  to  descend 
to  the  most  minute  directions.  If  It  shall 
be  deemed  advisable;  and  that  to  what- 
ever extent  ground  shall  be  covered  by 
these  directions  the  exercise  of  state  pow- 
er Is  excluded. 

Congress  may  establish  police  regula- 
tions as  well  as  the  states,  conflnlng  their 
operations  to  the  subjects  overwbiufa  It  Is 
given  control  by  the  constitution.  But 
as  the  general  police  power  can  better  be 
exercised  under  the  supervision  of  the  lo- 
calauthorltles.andmischlefsare  not  likely 
to  spring  therefrom  so  long  as  the  power 
to  arrest  collision  resides  in  the  national 
courts,  the  regulations  that  are  made  by 
congress  do  not  often  exclude  the  estab- 
lishment of  others  by  the  state  covering 
very  many  particulars.  Moreover,  the 
regulations  ol  commerce  are  usually,  and 
In  some  cases  must  be,  general  and  anl- 
form  for  the  whole  country;  while  In 
some  localities  state  end  local  policy  will 
demand  peculiar  regulations  with  reference 
to  special  and  peculiar  circumstances."  lu 
the  late  case  of  Card  well  v.  Bridge  Co.,  11'S 
U.  S.  205,  5  Sup.  Ct.  Bep.  423,  after  citing 
the  earlier  cases,  the  court  said  that  they 
illustrate  the  general  doctrine,  now  tolly 
recognised,  that  the  commercial  power  of 
congress  Is  exclusive  of  state  authority 
only  when  the  aubjecta  upon  which  it  li* 
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exerted  are  national  In  their  character, 
and  admit  and  require  tmlformlty  of  r«g- 
ulatlunB  affecting  all  the  Btates ;  and  that 
when  the  sabjects  within  that  power  are 
UH-al  In  their  nature  or  operation,  or  con- 
Btltnte  mere  aids  to  commerce,  the  Btatee 
may  provide  for  their  regulation  and 
management  until  congress  interferes  and 
Bupcrsedee  their  action.  I  will  cite  as  an 
illustration  of  my  view  of  this  subject  yet 
anothPT  declidon  of  the  supreme  court  of 
the  United  States  apon  this  subject,  which 
applicH  to  a  thruogh  lint*  of  railway,  and 
is  much  In  point.  In  the  caf>e  of  Btone  T. 
Trust  Co.,  116  D.  S.  307,  8  Sup.  Ct.  Rep. 
834.  1191,  (one  of  the  Railroad  Commis- 
sion Cases,)  that  court  said:  "There can 
be  no  doubt  that  each  of  the  states 
(hrougb  which  the  Mobile  &  Ohio  R.  R. 
pRfwes  Incorporated  the  company  for  the 
purpose  of  securing  the  conatraction  of  a 
continuous  line  of  interstate  communica- 
tion between  the  Gulf  of  Mexico,  In  the 
south,  and  the  Great  Lalces.  in  the  north. 
It  is  equally  certain  tbatcongress  aided  in 
the  construction  f>f  parts  oT  this  line  of 
road,  so  as  to  establish  such  a  route  of 
travel  and  transportation;  but  It  is  none 
the  lesR  true  that  the  corporation  created 
by  each  state  Is,  for  the  purposes  ot  local 
government,  a  domestic  corporation,  and 
that  Its  railroad  withlnthe  state  Isa  mat- 
ter of  domestic  concern.  Mississippi  may 
govern  this  corporation  aa  It  does  ali 
domeatlc  corporations,  In  respect  to  every 
act,  and  everything  within  the  state 
which  Isthe lawful  subject  of  stategovern- 
nient.  It  may,  beyond  all  question,  by  the 
settled  rule  ot  decision  of  this  court,  reg- 
ulate frelchts  and  fares  for  business  done 
eri'I.U8lv^y  within  thestate;  and  It  would 
seem  to  be  a  matter  of  domestic  concern  to 
prevent  the  company  from  discriminating 
against  persons  and  places  in  Mississippi. 
So  it  may  make  all  need|nl  regulations  ot 
a  police  character  tor  the  government  ot 
the  company  while  operating  Its  road  In 
that  Jurledlctlou.  In  this  way  it  may 
certainly  require  the  company  to  fence, 
etc.,  as  much  of  its  road  as  lies  with- 
in the  state,  to  stop  Its  trains  at  railroad 
crossings,  to  slacken  speed  while  running 
in  a  crowded  thoroughfare,  to  put  Its 
tariffs  and  time-tables  at  prop<^r  places, 
etc.  This  company  la  notentlraly  relieved 
from  state  control  In  Mississippi,  simply 
ttecaoac  It  has  lieeri  Incorporated  by,  and 
is  carrylneon  business  in,  the  other  states 
through  which  its  road  runs.  While  in 
Miselssippl  It  can  be  governed  by  Missis- 
rippl  In  respect  to  all  things  which  have 
not  been  placed  by  the  constitution  ot  the 
United  States  within  the  exclusive  Juris- 
diction of  congress.  It  is  not  enough  to 
prevent  the  state  from  acting  that  the 
road  In  Mississippi  Is  used  In  aid  of  Inter- 
state commerce.  Legislation  of  this  Iclnd, 
to  bv  unconstitutional,  must  be  such  as 
will  necessarily  amount  to  or  operate  as 
a  refrnlatlon  of  business  without  the  state 
as  well  as  within.**  See.  also.  Smith  v, 
Ala  bama,  124  U.  S.  465, 8  Sup.  Ct.  Rep.  664 ; 
Railroad  Co.  v.  Alabama.  128  U.  S.  96.  9 
Sup.  Ct.  Rep.  28;  Railroad  Co.  v.  People, 
105  111.657:  Rae  v.  Railroad  Co.,  H  Fed. 
Kep.  401 ;  Town  v.  Railroad  Co.,  S3  Fed. 
Rep.  891 :  Railroad  Co.  v.  Becker.  83  Fed. 
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Rep.  849.  And  as  to  the  right  of  the  state 
to  regulate  the  charge  for  taking  on. 
through  cars— "switching, "as  It  Is  called 
—by  a  statecommisslon  It  was  held  to  have 
no  reference  to  interstate  commerce.  In 
the  case  ot  Railroad  Co.  v.  Becker,  supra. 
And  again  It  was  held  In  thestate  of  Iowa 
V.  Railroad  Co.,  83  Fed.  Rep.  391.  that, 
even  if  such  switching  be  au  act  of  Inter- 
state commerce,  such  regulation  is  valid» 
as  it  does  not  refer  to  the  carriage  of 
freight  outside  the  state.  And.  again.  It 
was  said  by  the  supreme  court  of  the 
United  States  in  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  196,  5  Sup.  Ct.  Rep.  826.  that  the- 
power  to  prescribe  regulations  to  protect 
the  health  ot  the  community,  and  to  pre- 
vent the  spread  ot  dlseane.  Is  Incident  to- 
all  local  municipal  authority,  however 
much  such  regulations  may  interfere  with 
Interstate  commerce.  The  interstate  com- 
merce act  Itself,  passed  February  4, 1887. 
and  amended  March  2^1889.  when  congress 
subjected  to  its  control  all  common  car- 
riers engaged  in  continuous  Interstate  or 
International  transportation  of  passen- 
gers or  property,  was  held  not  to  inclutle 
the  carriage  or  handling  of  passenKers,  by 
rail  or  otherwise,  when  such  carriage  or 
handling  Is  performed  wholly  within  a 
state.  Ex  parte  Koehler,  80  Fed.  Rep.  867. 
This  Is  the  result  of  all  thedeclelons  of  the 
federal  courts.  If  the  act  In  question  only 
applies  to  and  operates  upon  transporta- 
tion within  the  state.  It  Is  Immaterial 
that  the  company  operated  on  la  part  ot 
an  interstate  line.  It  must  not  only  affect 
commerce,  but  It  must  affect;  commerce 
with  foreign  nations,  or  among  the  states, 
or  with  the  Indian  tribes.  But,  If  the  act 
Is  one  done  In  the  exercise  of  a  police 
power,  it  is  within  the  legitimate  and  un- 
challen^ied  domain  of  the  state;  such  as 
to  regulate  concerning  the  public  health, 
public  peace,  and  morality  and  decency. 

Now,  what  iB  this  police  power,  and 
where  does  It  reside?  it  Is  defined  to  be 
the  authority  to  establish,  for  the  inter- 
coitrse  of  the  several  members  of  the  body 
politic  with  each  other,  those  rules  of 
good  conduct  and  good  neighborhood 
which  are  calculated  to  prevent  a  conflict 
of  rights,  and  to  insure  to  each  the  unin- 
terrupted enJo.rment  ot  tals  own,  so  tar  as 
is  reasonably  consistent  with  a  corre- 
sponding enjoyment  by  others,  and  Is  usu- 
ally spoken  of  as  the  authority  or  power 
ot  police.  This  Is  a  most  comprehensive 
branch  of  Bover^gnty,  extending,  as  It 
does,  to  every  person,  every  public  and 
private  right,  everything  In  the  nature  of 
property,  every  relation  In  the  state.  In 
society,  and  In  private  life.  The  power 
vested  in  the  legislature  to  make,  ordain, 
and  establish  all  manner  of  wholesomH' 
and  reasonable  laws,  statu  tee.  and  ordi- 
nances as  they  shall  Judge  to  be  for  the 
good  and  welfare  of  the  commonwealth, 
and  tor  the  subjects  of  the  same.  The  ex- 
ercise of  this  power,  at  least,  has  been  left 
with  the  Indlvldnai  states,  and  cannot  be 
taken  from  them,  and  exercised  wholly  or 
In  part  under  legislation  of  congress. 
Cooley,  Const.  Llm.  715;  U.  S.  v.  Dewltt, 
9  Wall.  41.  Quarantine  and  health  laws 
ofevery  description, proper  regulations  foi 
tbe  Qse  ot  high  ways,  and  the  general  right- 
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to  control  and  resQlate  the  public  ase  of 
navigable  waters  are  uDqueetlonably  wtth 
the  Htate  under  the  police  power.  In<1eed, 
the  police  power  nf  a  Btate,  In  a  compre- 
lieneivo  sense,  embraces  its  whole  aystem 
of  internal  reKolations  by  which  the  state 
seeks,  not  only  to  preserve  the  public  or- 
der, and  to  prevent  offenses  against  the 
state,  but  also  to  establish  for  the  inter- 
course of  cltlcen  with  citizen  those  rules  of 
Kood  manners  which  are  cnlc^ulated  to 
prevent  a  conflict  ot  rights.  Judge 
Cooley  says,  in  the  American  constitu- 
tional system  the  power  to  establish  thn 
ordinary  regulations  of  police  has  been 
left  with  Che  states  Indlvidaally,  and  It 
cannot  be  taken  from  them,  either  wholly 
or  in  part,  and  exercised  under  leKlslation 
of  congress;  so  decided,  as  wo  hnve  seen, 
in  U.  S.  V.  Dewitt,  9  Wall.  41.  Neither  can 
the  national  government,  through  any  of 
Its  departments  or  ofUcers.  assume  any 
supervision  of  the  police  regulations  of 
the  states.  The  state  may  also,  under 
this  power,  says  the  same  learned  author* 
regulate  the  grade  o(  railways,  and  pre* 
scribe  how  and  upon  what  grade  railway 
tracks  may  cross  each  other;  and  It  may 
apportion  the  cost  ot  making  the  neces- 
sary crossings  between  the  corporations 
owning  the  roads;  and  It  may  establish 
regulutiouri  requiring  existing  railways  to 
ring  the  bell  or  blow  the  whistle  of  their 
engines  immediately  before  passing  high- 
ways at  grade,  or  other  places  when 
their  approach  might  be  dangerous  to 
travel,  or  to  station  flagmen  at  such  or 
any  other  dangerous  places.  The  legisla- 
ture has  power  by  general  laws,  from 
time  to  time,  as  the  public  exigencies  may 
require,  to  regulate  corporations  In  their 
franchises  so  as  to  provide  for  the  public 
safety.  This  Is  held  to  be  a  mere  police 
regulation.  Railroad  Co.  v.  Loomis,  13 
111.  i)48.  But  certain  powers  directly 
affecting  commerce  may  sometimes  be  ex- 
ercised, when  the  purpose  is  nut  to  inter- 
fere with  congressional  legislation,  but 
merely  to  regulate  the  time  and  manner 
of  transacting  business  with  a  view  to 
facilitate  trade,  secure  order,  and  prevent 
confusion.  Vanderbilt  v.  Adams,  7  Cow. 
331,  where  Woohwortb,  J.,  states  very 
clearly  the  principles  on  which  police  reg- 
ulations are  sustained  in  such  cases. 

We  have  said  that  the  laws  to  prevent 
the  desecration  of  the  Sabbath  came 
properly  under  the  police  poner  of  the 
stnte.  Judge  Cooley  says,  on  this  sub- 
ject, the  statute  for  the  punishment  of 
public  profanity  requires  no  further  Justi- 
ll<-utlon  than  thu  natural  Impulses  of 
every  man  who  believes  in  a  supreme  be- 
ing, and  recognizes  hie  right  to  the  rever- 
ence of  his  creatures.  The  laws  against 
the  desecration  of  the  Christian  Sabhath 
by  labor  or  sports  are  not  so  readily  de- 
fensible by  arguments,  the  force  of  which 
will  be  admitted  by  all.  The  laws  which 
prohibit  ordinary  employments  are  to  be 
defended  either  on  the  same  ground  which 
Justifies  the  punishment  of  profanity,  or 
as  BHtHblishlng  sanitary  regulations, 
based  upon  the  demonstration  of  experi- 
ence that  one  day's  rest  In  seven  Is  needful 
to  recuperate  the  exhausted  energies  of 
liody  and  mind.  Judge  Cooley*  speaking 


of  those  laws  enacted  to  prevent  desMra- 

tion  of  the  Sabbath,  says  they  are  not 
unconstitutional  as  a  restraint  upon  trade 
and  commerce.  There  can  no  longer  be 
any  question,  if  any  there  ever  was,  that 
such  laws  may  be  supported  as  regula- 
tions of  police.  Specht  v.  Com.,  8  Pa.  St. 
812;  Bloom  v.  Blehards,  2  Ohio  .St.  387;  Ex 

f arte  Andrews,  18  Cal.  678 ;  Ex  parte  Bird, 
BCal.  130.  Upon  this  subject  of  the  Sab- 
bath day  observance,  I  have  found  nuoe 
but  state  decisions  in  a  great  multitude  ul 
cited  cases.  It  does  not  api^ear  to  have 
been  ever,  so  far  as  my  investigation  lius 
gone, — which  has  been  somewhat  limited, 
and  not  thorough, — a  matter  of  decisiou 
with  the  federal  courts,  so  far  as  the 
states  are  concerned.  And  I  believe  therp 
is  no  probability  that  congress  will  ever 
assume  the  right  to  regulate  the  observ- 
ance of  the  Sabbatli  day  in  the  states.  If. 
however,  it  should  ever  do  so,  I  do  not 
doubt  that  the  American  congress  will 
protect  the  American  Sabbath  day  from 
unnecessary  desecration,  by  whomsoever 
It  Is  essayed.  Nor  do  I  doubt  that,  it  the 
supreme  court  of  the  United  States  should 
have  this  question  under  conslderatian.  It 
would  hold,  as  my  view  Is,  that  the  Sun- 
day laws  of  this  commonwealth  are  with- 
in the  police  powers  of  the  state,  and, 
moi-eover,  that  they  In  no  wise  affect  in- 
terstate commerce,  but,  being  limited  in 
their  operations  to  the  state,  wbatevei* 
effect  they  have  upon  the  through  line  ul 
transportation  outside  of  the  state,  it  is 
no  more  than  is  proper,  and  In  no  way 
an  interference  with  the  granted  power 
of  the  congress.  It  Is  to  be  regretted,  as 
It  Is  a  federal  question,  that  It  cannot k<» 
up  to  the  supreme  court  id  the  Unlteil 
States,  and  be  settled  there.  Holding  the 
views  [do.  I  am  constrained  to  dissnt 
from  the  opinion  of  the  majority. 


Metkrs  t.  Meters'  Ex'r  et  al. 
(Supreme  Court  of  Appeals  of  Virgitaa.  Jiute 

36,  im.) 

WiLU— OCITBRAI.  AKD  DBKOmTBATIVS  IiBOACIZS. 

A  testator  iwovlded  tot  the  sale  of  oertslB 
land  and  of  his  personal  property  to  pay  debts, 
and  a  bequest  of  fTOO  to  ooe  of  bis  seven  chil- 
dren, "which  sbaald  bo  his  entire  portion."  The 
homestead  was  devised  to  another  son,  who  was 
executor,  to  be  oultivated  by  him  daring  the 
widowhood  of  testator's  wife,  one-tOnrth  of  tlie 
proceeds  thus  arising  to  be  paid  to  the  widow, 
and  the  remainder  to  be  di  pided  among  the  six 
heirs.  At  the  death  or  marriage  of  the  widow. 
,thc  executor  was  to  elect  to  take  the  homestead 
at  (40  per  acre,  or  to  sell  it  at  auction,  and  di- 
vide the  proceeds  equally  among  the  six  bein. 
At  the  death  of  the  widow,  the  homestMd  was 
sold  at  auction.  The  proceeds  of  the  pasonaltT 
and  of  the  land  wore  insulHcient  to  pay  the  debts 
and  the  legacy  of  tTOO,  without  resixtiDg  to  the 
proceeds  of  the  sale  of  the  hmnestAsd.  fiefdi 
that  the  devise  to  the  six  heirs  was  a  demonstra- 
tive legacy,  wtiilo  the  $700  t>equeatwB8  a  g^eral 
lerraoy,  and  hence  the  latter  must  atate  to  pay 
debts  before  the  former  could  be  touched. 

Appeal  fromclrcuitconrt.RottnokecoDD' 
ty;  Hrnrt  Blair,  Judge. 

B.  Haden,  for  appellant.  Hanabroagb 
A  Hansbroufch,  for  appellees. 

HiNTON,  J.  This  suit  was  instituted  by 
the  appellant.  Geoitte  O.  Meyers,  to  enforce 
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the  payment  of  a  legeicy  of  9700  left  him 
in  the  will  of  hia  father,  the  late  David 
Meyers.  The  assets  of  the  estate  being  in- 
sufficient to  discharge  the  debts  and  all 
the  legacies,  the  question  to  be  decided  is 
whether  there  Is  any  property  other  than 
that  sabjected  by  the  decree  of  the  circuit 
court  which  is  liable  for  the  payment  of 
said  legacy inquiry  wblcb  obvlouBly 
depends  upon  the  construction  to  be 
placed  upon  the  other  beqDeets.  For  this 
purpose  it  is  only  necessary  lor  the  court 
to  couBlder  the  following  provisions  of 
the  will,  which,  being  holograph,  shows 
that  the  testator  was  a  plain  and  illiter- 
ate man:  "My  last  will  an  teotament  I 
appoint  John  O.  Meyers  my  Exator  after 
my  dlsceas.  sale  mate  all  m^  personel 
property  sold  an  one  hundred  an  Sixty 
acres  of  monntain  land  in  CarvenF  Core 
atjolning  the  landn  of  Wate  an  others,  an 
my  depta  paid  I  then  give  an  bequate  to 
my  son  George  G.  Meyers,  three  hundred 
doltara  twelve  months  after  my  dlsceas 
twelve  months  thereafter  four  hundred 
dollars  which  sbel  be  his  Intire  porshune 
of  my  estate,  John  O.  Meyers  ttf  live  an 
remun  on  my  home  place  so  long  as  my 
witte  remains  to  be  ray  wltte,to  cultivate 
It  an  keep  It  in  good  order  an  pay  one- 
fourth  of  the  proceeds  thereof  In  rent  for 
the  Bopport  of  my  wltte.  If  there  be  serplea 
after  her  support,  that  serples  be  dlvlted 
eqnll  between  my  six  hairs,  after  my  witte 
veuHes  to  be  my  witte  then  John  O.  Meyers 
takos  the  home  place  at  forty  dollara  per 
acre,  an  if  he  thinks  in  his  JadgQient  he 
can  lie  can  do  better  then  hold  the  farm 
at  forty  dollars  per  acre  he  can  put  It 
up  to  the  highest  bidder  an  devide  the 
proceds  thereof  equUly  between  my  six 
hairs,*' etc.  The  testator  had  seven  cbil- 
drea.  Including  the  appellant.  Hid  peiv 
sonal  property  at  the  time  of  his  death 
consisted  of  four  cattle,  a  few  farming 
atensila,  and  household  and  kitchen  furni- 
ture, valued  at  fl(t2.50.  He  had  nut 
farmed  during  the  latter  years  of  hie  life, 
and  kept  no  horses  or  stock ;  and  as  John 
O.  Meyers  had  to  remain  on  and  caltlvate 
the  borne  place  during  his  mother's  wid- 
owhood, which  laminated  with  her  life  in 
1888,  and  she  remained  there  also  with  the 
right  to  her  support  out  of  the  products, 
these  articles  were  retained  for  her  use, 
and  at  her  death  such  of  them  as  had  not 
been  worn  out  In  the  use  were  sold  and 
accounted  for  by  him.  The  Carvin  Cove 
tract  of  160  acres  of  mountain  laud  was 
appraised  at  $80,  and  afterwards  sold  for 
972;  but  this  sale  was  set  aside  by  the  de- 
cree complained  of.  The  home  place  was 
not  taken  by  the  executor,  John  U.  Mey- 
ers at  f40  per  acre,  as  he  was  authorized 
by  the  will  to  do,  but  was  sold  at  auction, 
and  bought  by  a  third  party  for  925  per 
acre,  who  subsequently  sold  it  to  the  said 
John  O.Meyers  at  the  same  price.  The 
circuit  court,  by  the  decree  complained  of, 
adjudged  that  the  appellant  "Is  entitled 
under  the  said  will,"  meaning  the  will  of 
David  Meyers,  to  be  paid  out  of  the  as- 
sets of  the  testator's  estate  the  legacy  of 
9700  given  him  by  the  testator,  out  of  any 
assets  of  said  estate  which  may  remain 
after  the  payment  of  all  the  debts  of  the 
sstate.  including  the  expenses  of  bis  burial 


and  the  administration  of  the  estate,  and 
the  payment  of  the  speclflc  or  demonstra- 
tive legacy  out  ol  the  proceeds  of  the  sale 
of  the  testator's  farm,  called  in  the  will 
hie  "Home  Place,"  to  hie  sU  children  and 
heirs  at  law  other  than  the  complainant; 
but  that  the  complainant  Is  nut  entitled 
to  receive  any  portion  of  his  said  legacy 
out  of  the  proceeds  of  the  sale  of  said 
"Home  Place,"  and  has  no  pecuniary  In- 
terest therein  whatever.  This  decreeseems 
to  us  to  be  plainly  right.  The  legacy  to 
Geoi^  O.  Meyers  la  clearly  a  general  or 
pecuniary  legacy,  which.  o(  course,  can- 
not be  paid  until  the  debts  have  been  dis- 
charged, and  which,  according  to  all  the 
authorities,  must  abate  for  the  payment 
of  debts  before  specific  or  demonstrative 
legacies.  On  this  bead  says  Mr.  Minor, 
"general  legacies  (sometimes  Inaptly 
styled  'pecuniary  legacies')  are  legacies  of 
money,  or  of  chattels  which  may  be  satis- 
fied by  the  delivery  of  anything  of  that 
kind.  Thus  the  legacy  of '  my  usual  rid- 
ing horse'  is  specific,  whilst  one  of  'a  rid- 
ing horse' is  general.  A  legacy  of  91>000 
is  general,  whilst  one  oat  of  the  money 
owing  me  by  Z.  is  demonstrative.  **  And 
"general  legacies,"  be  then  goes  on  to 
say,  "abate  ratably  amongst  themselves 
for  the  payment  of  debts,  first  of  all,  before 
either  specific  or  demonstrative  legacies, 
but  they  are  not  liable  to  be  adeemed  as 
specific  legacies  are. "  3  Mlnur,  Inst.  ( Llth. 
Ed.)  201;  2Lomax.  Ex'rs  p.  75;  Skipwlth 
V.  Cabell,  19  Orat.  789;  Robinson  v.  Mills, 
Id.  468-472;  S  Lomax,  Dig.  top  p.  8»2;  S 
Jarm.  Wills,  p.  449.  Now,  In  this  case,  as 
the  proi-eeds  of  ijersonalty  are  lees  than 
920U,  while  the  record  shows  the  debts  to 
amount  to  more  than  ¥3.20U,lt  la  manifest 
that  the  legacy  tu  Geoi^e  G.  Meyers  must 
abate,  unless  the  Carvin  Cove  tract,  which 
Is  ordered  by  the  decree  aforesaid  to  be 
resold,  shall  bring  an  excess  over  the  sum 
of  972,  for  which  it  firat  eold,  and  which 
has  been  accounted  for,  sutficleut  tu  dis- 
charge the  balance  of  debts  and  the  said 
legacy,  or  unless  It  can  be  charged  upon 
the  home  place,  which  la  all  that  la  left  of 
the  testator's  estate.  But  the  direction 
in  the  win  of  David  Meyers  that  John  O. 
Meyers,  his  executor,  should  takethe  home 
place  at  9^0  an  acre,  or  put  It  op  to  the 
highest  bidder,  and  divide  the  proceeds 
thereof  equally  between  his  six  children, 
is  a  demonstrative  legacy.  A  demonstra- 
tive legacy,  says  this  court  In  a  noted  case. 
Is  a  legacy  of  quantity,  w^lth  a  particular 
fund  puinted  out  for  its  aatlafaction,  and 
it  Is  HO  far  general,  and  differs  so  much 
from  one  properly  specific,  that,  If  the  fund 
be  called  in  or  fall,  the  legatee  will  not  be 
deprived  of  his  legacy, butbe  permitted  to 
receive  It  out  ol  the  generwl  assets,  yet 
la  so  far  specific  that  it  is  not  liable  to 
abate  with  general  legacies  upon  a  de- 
ficiency of  assets.  2  Lomax,  Ex're,  70;  2 
Williams.  Ex*rs,  1^1;  2  Redl.  Wills.  465; 
Corbin  V.  MUla,  19  Grat.  470;  3  Pom.  Eq. 
Jur.  §  1133;  Morriss,  etc.,  v.  Garland's 
Adm'r.  78  Va.  223,3  Minor.  Inst.  p.  200. 
And  theae  legacies,  so  tar  as  the  fund  to 
which  they  are  referred  will  suffice  for  pay. 
meat,  are  preferred  to  general  legaclee,  be- 
cause It  Is  to  be  inferred  that,  by  referring 
to  specific  parts  fit  the  estate  forthelrpay- 
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ment,  the  tegtator  Intended  them  to  be 
pr^erred  to  other  lecacles.  which  he  had 
notsOHecnred."  ISAnier.&BnK.Enc.  Law, 
p.  146, note;  WlllIamB,  Ex'rs,  (7tb  Eng.  Ed.) 
1871.  Snch  being  th«  relative  characters 
of  these  twodltferent  legacies,  and  tbe  rale 
b^ug  that  a  demonstrative  l^acy  Is  pre- 
ferred to  a  general  l^acy,  In  the  case  at 
bar.  Inajsninch  as  the  assets  of  the  testa- 
tor are  Insafflcleot  to  pay  his  debts  and 
hiR  legacies  too,  the  general  l^acy  of  f  700 
to  the  appellant  has  to  abate  to  pay  the 
debts  before  the  demonstrative  legacy  to 
the  remaining  six  children  can  be  touched. 
This  is  tbe  view  taken  by  the  circuit  court 
in  Its  decree,  and,  (or  the  reasons  Just 
stated,  we  concur  In  that  view.  Tbe  de- 
cree appealed  from  is  rlgbt,  and  mast  be 
affirmed. 


Kenefick  t.  Caulfibld. 

(Sumreme  Court  of  Appeala  of  ViKffialta.  Jxae 
86.  IWL) 

ATTAOHmn— Bom— Rsmw  ok  Appul. 

1.  Under  Code  Va.  %  896S,  providing  that  In 
attachments,  if  the  plaintiff  shall  file  a  bond, 
etc.,  the  sheriff  shall  take  the  property  attached 
Into  his  possession,  a  bond  is  not  required  unless 
ttie  BbenH  Is  direotsd  to  take  the  property  into 
bis  possession. 

2.  When  no  motion  to  vacate  an  Bttaotunent 
tvas  made,  ezcepfcions  thereto,  not  roiaed  below, 
will  not  be  oonndcnred  on  appeaL 

Action  in  aasampait  by  Patrick  Gaul- 
field  against  William  Kenefick.  From  a 
judgment  (or  plalntitT,  defendant  appeals. 

HoUiway  dt  Ewlog  and  J.  J.  H.  Rnwell, 
(or  plalDtitf  In  error.  Hoge  A  Hreeot  (or 
defendant  In  error. 

Laot,  J.  This  Is  B  writ  of  error  to  a 
Judgment  of  tbe  rJrcntt  court  of  Beott 
county  rendered  on  tbe  25tb  day  of  Jnue, 
1890.  The  action  wasassninpff/t.and  when 
the  summons  was  Issaed  an  attachment 
was  seed  oat  by  plaintiff  against  the  es- 
tate or  effects  of  the  defendant  sltnated 
within  the  Jurisdiction  of  the  court.  The 
summons  was  returned, "Not  found."  Up- 
on affidavit  that  the  defendant  was  Justly 
Indebted  to  the  plaintiff  In  the  snm  de- 
manded, which  was  due  and  payuble,  and 
that  tbe  defendant  was  a  non-resident  of 
this  state,  but  had  estate  In  tlie  county  In 
which  the  suit  was  brought,  the  attach- 
ment iRsoed ;  but  no  bond  was  given  so 
as  to  enable  the  sheriff  to  take  the  prop- 
erty Into  his  possession;  and  tbe  said 
attachment  was  levied  on  IS  head  of 
males  belonging  to  William  Keneflck,  the 
defendant:  and  there  was  at  the  same 
time  an  order  of  pobllcatlon  which  was 
Issued  in  a  newspaper  published  in  the 
county,  which  Is  certified  to  by  the  man- 
ager of  the  company  by  which  tbe  paper 
was  published.  The  declaration  was  In 
the  nsnal  form,  containing  the  common 
counts  In  aasumpgit,  and  an  account  of 
the  claim  was  filed  with  tbe  declaration. 
The  defendant  demurred  to  the  declara- 
tion, and  the  demurrer  was  oTerrDlerl,oon 
BBsumpfiit  pleaded  by  the  defendant,  a  Ju- 
ry Impaneled  and  sworn,  and  upon  the 
trial,  after  hearing  the  evidence,  tbe  Jury 
rendered  a  verdict  for  the  plalntiK  for 


f(l87.46.  Whereopon  the  plalntltf  applied 

for  and  obtained  a  writ  o(  error  to  this 
court. 

The  first  error  assigned  here  is  that  tbe 
court  erred  In  overruling  tbe  demurrer  to 
tbe  declaration.  The  declaration  Is  in  tbe 
usual  form,  and  is  without  detect.  Tbe 
next  is  that  tbe  court  refosed  to  continue 
the  case  because  of  the  absence  of  a  mate- 
rial witness.  If  this  be  a  fact,  the  record 
does  not  disclose  it.  The  next  Is  that  the 
court  overruled  the  motion  of  the  defend- 
ant to  set  aside  tbe  verdict  and  grant  the 
defendant  a  new  trial  upon  the  ground 
"because  thecourt  overruled  the  demurrer 
to  the  indictment,  because  the  return  of 
thesberiff  was  Insnfflclent,  and  because  tbe 
levy  of  tbe  attachment  and  the  return 
tbereon  was  irregular  and  Insufficient, 
there  and  then  being  no  bond  given  when 
the  attachment  Issued,  and  beuause  tbe 
account  filed  with  the  declaration  bad  no 
date.  **  As  to  the  demurrer,  we  have  said 
that  there  was  no  error  of  the  court  In 
OTermling  that.  There  Is  no  defect  in  the 
return  of  tbe  sberitr,  which  Is  sufficient. 
As  to  the  assignment  that  no  bond  was 
given  by  the  plaintiff  when  theattachment 
was  Issued,  none  is  required  by  our  stat- 
ute, unless  the  sheriff  is  directed  tn  take 
the  property  into  his  possession,  which  was 
not  done  in  this  case.  Section  2968.  Code 
Ta.  As  to  the  date  of  the  account,  the 
date  of  the  account  was  stati^d  in  tbe  dec< 
laration  with  which  It  was  filed,  and  it 
WHS  jiresented  as  debt  dne  at  the  date  of 
the  suit,  and  the  verdict  was  rendered  ac- 
cordingly. Again,  that  the  declaration 
does  not  allege  any  promise  to  pay  the 
debt.  Tilts  is  a  mistake  of  fact;  tbe  dec- 
laration does  so  allege  a  promise  to  pay 
tbe  debt. 

Exceptions  are  set  forth  here  to  the  at- 
tachment, but  in  the  court  below  there 
was  no  exception  taken  to  the  attach- 
ment, and  no  motion  to  abate  tbe  attach- 
ment, but  the  defendant  appeared,  and 
pleaded  to  the  action.  The  objection 
comes  too  late  here.  There  Is  no  excep- 
titm  in  the  record,  and  no  bill  of  excep- 
tions taken,  and  neither  facts  proved  nor 
evidence  certified,  and,  in  the  atutence  of 
anything  appearing  to  the  contrary,  the 
Judgment  must  be  liere  held  to  be  right. 
We  discover  no  ground  of  error  In  the  rec- 
ord, and  tbe  Judgment  of  the  circuit  court 
is  right,  and  will  be  affirmed. 


Rbyholds  t.  Necessary. 

(BwprmM  Couat  of  Appeals  of  Vtrglnta.  June 

35,1891.) 

SPBCina  PsBFORMANOB  —  BsoBivnTa  Pabt  "Pay 

MKHT  or  PRIOS— DbLIVEBT  or  FOBS>88I01T. 

Plaintiff  made  an  oral  agreement  to  tell 
and  immediately  deliver  certain  land  to  defend- 
ant for  a  fixed  sam,  la  consideration  of  his  tak- 
ing up  and  delivering  two  notes  which  were  a 
lien  upon  Mid  lands,  and  paying  tbe  balance  at 
stated  times.  Derfendant  bouirfat  tbe  notes,  aud 
delivered  one,  and  offered  to  perform  the  remain- 
ing oondiUona  of  the  oon tract,  and  went  into 
possession,  and  oat  logs  trom  the  land.  ^lUatiff 
refused  to  further  perform  the  contract,  obtained 
an  InjuQCtlott,  and  sought  to  recover  tbe  logs, 
stlUTnoweTer,  retalnine  the  note.  Held,  that 
speciflo  performance  of  tbe  contract  will  be  de 
meed. 
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Action  by  Nancy  B«ynoldB  against  Joel 
F.  Necemary  for  an  Injunction  and  the  ai>- 
polntment  of  a  receiver.  From  a  Judg- 
ment In  favor  ot  defendant,  plalnttn  ap- 
peals. 

J.  H.  Wood,  for  appellant.  A.  h.  Pride- 
more  and  J.B.BJcbmoad,  for  appellee. 

Lact,  J.  Tbld  Is  an  appeal  from  a  de- 
cree of  ttae  circDlt  court  of  Scott  county, 
rendered  on  tbe  SStb  day  of  March,  1889. 
The  bill  was  filed  by  the  appellant  against 
tbe  appellee  to  enjoin  and  restrain  him, 
bis  aKeots,  etc.,  from  cutting  timber  from 
the  land  of  the  plaintlH  to  the  bill  men- 
tioned, and  praying  the  appointment  of  a 
receiverto  take  charge  of  such  Iokb  as  had 
been  already  cut.   The  injunctinn  was 
granted  puntuant  to  tbe  prayer  of  the 
bill.   The  defendant  answered.    He  ad- 
mitted that  tbe  plaintiff  had  purchased 
the  land  from  H.  J.  Carter  and  wife,  as 
shown  by  the  deed  filed  with  the  bill,  and 
supposed  it  to  be  true  that  tbe  purchase 
niuuey  had  been  paid, except  $167,  as  stat- 
ed by  complainant.  And  the  defendant, 
In  bis  answer,  set  np  a  parol  purchase  of 
the  land  by  him  from  tbe  plalntitf.  and 
payment  to  heit  of  one  of  tbe  notes  due  on 
the  land  iiistsnter,  and  at  her  request  tbe 
payment  of  the  other  notes  due  on  tbe 
land  by  her  to  John  Fickle,  the  then  owner 
of  tlie  note  for  $S7.58,  and  that  on  the  day 
of  the  said  purchase  tbe  possessluo  of  tbe 
land  was  delivered  to  him,  and  ttaat  he 
bad  held  the  piMseaslon  ol  it  ever  since; 
that  the  defendant  agreed  to  meet  the 
plaintiff  at  Ira  P.  Robinett's  to  pay  to 
her  the  uald  note  ot  987.58.  and  execute  his 
notes  for  the  deferred  payments  according 
to  their  agreement ;  thattbe  plaintiff,  after 
making  the  sale,  and  receiving  a  part  of 
the  purchase  money,  and  placing  the  de- 
fendant in  possesaloD  of  the  land,  retnsed 
to  accept  the  note  for  S87.68  after  be  bad 
at  her  request  purchased  It,  and  sought 
to  rescind  the  agreement,  but  he  claimed 
under  the  said  contract,  and  sought  to 
hare  tbe  agret-ment  performed  by  tbe  de- 
cree ot  the  court.   On  tbe  26tb  of  March, 
1S}(8,  the  court  rendered  Its  decree  upon 
tlie  pleadings  and  tbe  depositions  of  wit- 
nesses taken  lu  the  cause.  And  the  court 
being  ot  opinion  that  the  plaintlO  sold  to 
the  derendant,  and  agreed  for  tbe  defend- 
ant to  have  possession,  in  pursuance  of 
the  said  agreement;  that  tbe  defendant 
took  pijseession  of  tbe  tract  of  land  In' the 
bill   mentioned,  at  the  price  ot  $1,000; 
and  that  the  defendant,  in  pursunnce  of 
his  contract,  paid  to  the  plaintiff  In  hand 
her  own  note  for  $80,  and  proceeded  and 
tendered  to  her  tbe  John  Fickle  note  for 
$87.58;  and.  In  further  pursuance  ot  the 
said  contract,  tendered,  ut  the  time  agreed 
apoo,  the  cash  payment  provided  tor  by 
said  contract;  thus  performing  tbe  con- 
tract on  bin  part  as  far  as  be  could,  and 
that  while  so  performing  tbe  said  contract 
the  defendant  cot  and  removed  a  lai^  lot 
oflogsfrom  tfaesaldland.  Thecourtwas 
therefore  ot  opinion  that  It  would  now  be 
Inequitable  to  rescind  the  same,  dissolved 
tbe  Injunction,  and  decreed  speciflc  per- 
formauce  of  the  contract,  and  directed  tbe 
fl^endant  to  deiKMit  tbe  purchase  money 
vUb  the  clerk,  and  the  plaintiff  to  file  with 


the  clerk  a  good  and  eafflclent  deed,  and 
therenpoD  to  be  paid  ttae  money  by  tbe 
clerk.  The  plaintiff  thereupon  applied  for 
and  obtained  an  appeal  to  tfala  court. 
The  evidence  in  tbe  case  shows  that  the 
plaintiff,  Nancy  C.  Beynolds,  was  the 
owner  of  tbe  land  in  dispute,  and  owed 
two  notes,— one  of  $80,  and  another  of 
$87.66,— which  were  liens  upon  the  said 
land;  that  on  the  14th  day  of  January, 
1887,  she  was  pressed  to  pay  the  first- 
named  note  by  a  man  named  Wells,  who 
held  it  by  aeslgnment;  that.  In  default  of 
tbe  money  to  pay  this  note,  a'negotiatlon 
was  commenced  between  tbeni  for  the  sale 
of  enough  timber  on  the  land  to  pay  this, 
and  the  other  also;  that  the  plaintiff  ex- 
pressed ber  unwillingness  to  sell  off  her 
timber.  If  It  could  be  prevented,  as  that 
would  render  tbe  land  unsalable,  and  she 
desired  to  sidl  the  land  apon  wblcb  she 
did  not  rralde.  Wells  informed  the  de- 
fendant, Joel  F.  Necessary,  that  tbe  plain- 
tiff was  disposed  to  sell  the  land,  and  sug- 
gested to  him  to  buy  it;  and  together 
the^  sought  tbe  plaintiff,  and  the  defend- 
ant offered  to  buy  tbe  land.  The  plain- 
tiff fixed  tbe  price  at  $1,000.  and  tbe  de- 
fendant agreed  to  buy  at  that  price  if  tbe 
terms  could  be  agreed  on.  After  a  good 
deal  ot  talk  on  tbe  subject,  the  defendant 
offered  to  take  up  tbe  two  notes  above 
mentioned  wltiiout  delay,  and  to  pay  her 
$100  when  Owen  Franklin  came  back  from 
bis  stock  sale,  and  $100  more  when  tbe  de- 
fendant sold  tale  logs,  and  $682,42  in 
twelve  months  from  date;  possession  ot 
the  land  to  be  crlven  at  once.  To  tblH  she 
agreed,  and  tbe  defendant  then  and  there 
obtained  ttae  $80  note,  and  delivered  It  to 
tbe  plaintiff,  and  the  parties  separated, 
agreeing  to  meet  tbe  next  Monday  at  Ira 
P.  Roblnett's,  a  relation  ot  tbe  plaintiff, 
selected  by  ber  to  draw  tbe  several  papers 
required  in  fall  execution  of  their  agree- 
ment. The  d^^dant  attended  at  the  time 
and  place  named,  and  purchased  and 
brought  with  htm  tbe  $87.58  note  above 
mentioued;  but  tbeplalntiff  absented  her- 
self, and  did  not  appear,  us  she  had  agreed 
to  do.  The  defendant,  however,  procured 
the  services  of  the  said  Kobinett,  and  bad 
all  tbe  papers  required  written,  and  sought 
for  and  found  the  plaintiff,  and  ottered 
them  to  her,  together  with  tbe  note  for 
$87.58:  but  the  plaintiff,  having  been 
made  to  believe  that  she  conld  get  more 
for  the  land,  and  having  possession  ot  tlie 
$80  note,  which  hud  been  pressing  upon 
ber,  refused  to  comply  with  her  bargain, 
and  refused  to  give  up  the  note,  relying  on 
the  fact  that  no  writing  bad  been  signed 
by  her,  and  believing  that  tbe  parol  sale 
of  the  land  was  not  binding  on  her.  The 
object  ot  the  bill,  as  we  have  said,  was  to 
reutralD  and  enjoin  a  trespass,  and  to  pre- 
vent irreparable  injury  to  tbe  property  of 
tlie  plaintiff.  The  answer  set  up  a  parol 
agreement  for  the  sale  of  the  land,  deliv- 
ei^  of  possession,  and  part  performance 
by  the  purchaser,  and  sought  specific  per- 
formance of  this  contract;  and  while,  ac- 
cording to  the  strict  rules  ot  pleading,  this 
relief  should  have  been  sought  by  a  cross- 
bill filed  tor  that  purpose  by  the  defend- 
ant, tbe  answer  ol  the  defendant  may  be 
ao  treated  tor  that  purpose. 
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Coarts  of  eqalty  treat  Bocb  cuotracts, 
wbon  tbere  has  been  port  performance,  as 
Talld  and  aa  effectual  aa  those  evidenced 
by  the  most  Bolemn  instruments  In  writ- 
ing. In  order  to  prevent  the  possibility 
of  fraud,  however,  in  engrafting  this  ex- 
ception upon  the  statute  of  frauds,  It  Is 
settled  that  the  parol  agreement  relied  on 
must  be  certain  and  definite  lu  Its  terms; 
the  acts  proved  in  part  performance  most 
refer  to,  result  from,  or  be  done  In  pursu- 
ance of,  tbe  agreement;  and  theagreoment 
must  have  been  so  far  executed  that  a  re- 
fusal of  full'  exLTutlon  will  operate  as  a 
fraud  upon  the  party,  and  place  him  in  a 
situation  which  does  not  Hp  In  compensa- 
tion. Opinion  of  Judge  Stapi^bs  In  Floyd 
V.  Harding,  2»  Grat.  406,  citing  Wright 
V.  Puckct,  22  Qrat.  870  ;  2  White  &  T. 
Lead.  Cas.  1052.  The  learned  judge  says, 
further,  when  these  circumstances  concur 
It  Ih  as  much  a  matter  of  courftefortbe 
equity  courts  to  decree  a  specific  execu- 
tion as  for  thu  common-law  courts  to 
award  damages  for  the  breach  of  a  writ- 
ten contract.  Tbe  purchaser  Is  regarded 
as  the  real  beneficial  owner  of  the  estate, 
and  the  vendor  as  the  mere  trustee  of  the 
l^al  title  lor  bis  benefit.  Whatever  loss 
may  fall  on  the  estate  Is  the  loss  of  the 
purchaser;  whatever  advantage  may  ac- 
crue to  it  la  his  gain.  This  doctrine  is 
now  too  firmly  establlalied  ever  to  be 
changed  by  anything  short  of  a  legisla- 
tive enactment.  It  Is.  to  every  Intent,  a 
law  of  ppiiwrty.  as  muchsoaaU  the  ex- 
ception bad  been  engrafted  In  the  statute 
of  frauds.  Upon  the  faith  of  Us  existence, 
purchases  uf  valuable  estates  have  been 
made  and  held  throughout  this  common- 
wealth. There  can  be  no  grounds  of  con- 
troversy upon  these  points.  It  may  be 
further  affirmed  that  the  tltlethus  vesting 
in  the  purchaser  under  a  valid  parol  con- 
tract Is  good  against  all  the  world,  except 
snhReqiient  purchasers  of  the  l^al  title  for 
valuable  consideration  without  notice. 
That  the  equitable  estate  of  the  purchaser 
la  good  agalnat  credltora  of  the  vendor  Is 
Incontrovertiblf^.  Hicks  v.  Rlddlcb,  28 
Grat. 418.  Specific  performance  cannot  be 
considered  as  a  matter  of  right,  however, 
Jn  either  party.  It  does  not  proceed  ex 
dehlto  J  listing,  hut  as  a  matter  of  sound 
and  i-eaRonflhle  discretion,  which  governs 
ItHclf  by  general  rules  and  principles,  but 
withholds  or  grants  relief  according  to 
the  circumstances  of  ench  particular  cnae, 
wlicn  these  general  rules  and  principles 
will  not  furnish  any  exact  measure  of  Jus- 
tice between  the  parties.  All  applications 
to  the  court  to  decree  Itpecific  performance 
mubt  depend  upon  the  circumstances  of 
each  case  governed  by  the  established 
principles  of  the  court.  The  contract 
must  be  clear  and  distinct;  it  muat  be 
mutual.  If  Bpeciflc  performance  would 
work  ln|U8tlcf,  a  party  will  be  left  to  his 
action  for  daniugea.  It  Is  a  general  rule 
that  the  paiiiy  seeking  siieclfic  perform- 
ance should  not  have  been  backward.  As 
equity  is  never  bound  to  give  this  relief,  so 
It  never  will,  unless  the  justice  of  the  case, 
as  drawn  frum  nil  the  facta,  demands  it. 
8  Pars.  Cont.  416;  2  Minor,  Inst.  808,  8()9; 
St.  John  V.  Benedict,  »  Johns.  <"h.  Ill; 
Long.  Dig.  72,  100;  Forfl  v.  Euker,  86  Va. 


76,  e  S.  £.  Rep.  600.   In  thla  ca«e.  the 

glalntlff,  being  In  trouble  about  a  Hen  on 
er  land  which  was  very  urgent,  made  her 
contract  to  sell  to  the  defendant  on  terras 
stated  and  clearly  proved,  and  indeed 
evasively,  but  sul>stantial1y,  admitted  by 
her;  received  a  part  of  the  purchase  price, 
and  obtained  relief  against  her  pressing 
necessity ;  delivered  possession  of  the 
land;  and,  being  thus  relieved  of  this  debt, 
and  also  of  another  which,  though  not 
large,  was  more  than  she  could  pay  with- 
out selling  her  land  or  the  wood  on  It,  and 
having  gained  thla  advantage,  recanted 
and  refused  to  do  more,  held  the  note,  and 
sought  to  regain  poasession  of  the  land 
also.  To  have  upheld  her  In  thla  preten- 
sion would  have  been  to  enable  her  to  de- 
fraud the  defendant,  and  the  circuit  court 
properly  decreed  that  her  contract  be  spe- 
cifically performed ;  and  we  perc*'ive  no 
error  in  the  said  decree,  and  are  ot  opin- 
ion to  affirm  the  same. 

HiMTOif,  J.,  absent. 


VlKQIMXA  GOALi  ft  IBON  CO.  et  al.  Y.  BOBBR* 

SON  et  ux^ 
(Suprmw  Cawt  of  Appeals  of  Vtraktta.  Jane 

d5, 1891. ) 

Wife's  Sbpasatb  Estate— CoimtlOT  to  Costxt. 

Act  Va.  April  4,  1878,  provides  that  a 
married  woman  shall  have  power  to  make  a  con- 
tract for  the  disposition  of  her  separate  estate, 
provided  her  husband  shall  Join  therein.  The 
law  in  fcnrce  March  1,  1880,  provided  that  if  the 
wife,  "on  boiuR  examined  privily  and  apart 
from  her  husband,  and  bavins  the  writing  folly 
explained  to  her,  acknowledged  the  same  to  be 
her  act,  and  declared  that  she  had  willingly  ex- 
ecuted it,  and  does  not  retract  it,  aoch  pnvy  ex- 
amination, acknowledgmenL  and  declaration 
shall  tbereopon  be  recorded, "  eta.  Held,  that 
a  oertiflcate  reciting  that  a  husband  and  wife, 
who  executed  a  deed,  "personally  appeared  be- 
fore the  undersigned,  •  *  *  and  acknowl- 
edged the  same  to  be  their  act  and  deed,  the 
said"  wife  "boing  examined  separate  and  apart 
from  her  husband,  to  the  effect  that  she  signed 
the  said  deed  willingly,  and  that  she  does  not 
wish  to  retract  from  it "  tiumgh  lusnfDcient  to 
render  the  deed  a  valla  instrument  of  codv^- 
aoce,  still  renders  it  a  valid  exaoutoEy  oontract 
of  SEua. 

BulUttA  McDowellKaAE.it.  Fnlton,  for 
appellants.  Duncaa  <£  Matbewa  and  Rich- 
mund  &  Sewell,  for  appellees. 

Lacy,  J.  This  Is  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Wise  county, 
rendered  on  the  19th  day  ot  September, 
1890.  The  bill  was  filed  In  this  cause  by 
the  Virginia  Coal  ft  Iron  Company  and 
the  Big  Stone  GapImprovenientCompany 
in  December,  1889,  against  the  appellees,  J. 
M.  Ruberson  and  wife,  having  tor  its  ob- 
ject the  specific  performance  of  an  alleged 
contract  for  sale  of  certain  lands  in  the 
bill  mentioned,  and  to  compel  the  said  J. 
M.  Hoberson  and  Letitia  D.  Roberoon,  his 
wife,  to  convey  to  the  plaintiffs  the  land 
described  In  the  said  alleged  contract. 
This  alleged  contract  for  the  sale  of  this 
land  was  a  deed  made  by  the  said  defend- 
ants for  the  land  In  question  to  one 
Charles  W.  Kilgore,  which  by  successive 
conveyances  had  passed  to  the  plalntiffH. 
The  deed  was  made  on  the  1st  day  ot 
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Marcb,  1880;  and  the  certiflcate  of  ac< 
bn»wled};nient  was  sifpned  the  tinme  day, 
and  the  writing  wafl  aurnitttjd  to  record. 
Tlie  appellants.  reKardinK  the  certificate 
uf  aeknowleclgment  aa  innafllcient  to  au- 
thorise the  recordation  of  the  deed  as  to 
tbe  married  woman  bo  as  to  paee  her 
right  therein,  brought  this  ttuit  to  compel 
a  conveyance  In  due  form,  having  first  ap- 
plied tu  tbe  parties  to  make  the  aald  deed 
n-ftbont  suit,  and  said  request  refused. 
The  land  In  dispute  Is  tbe  land  ol  the  wife, 
and  ]g  her  separate  estate,  under  the  act 
of  assembly  of  April  4, 1876.  The  law  in 
forcp  March  1, 1880.  provided  tliat  if  the 
wife,  "on  belnfc  examined  privily  and 
apart  from  her  husband,  and  having  the 
writing  fully  explained  to  her,  acknowl 
eilfced  tbe  same  to  be  her  act,  and  declared 
tbatBbe  bad  willingly  executed  it,  and  does 
nnt  wish  to  retract  It.  such  privy  exaral- 
nation,  acknowledgment,  and  declaration 
shull  thereupon  be  recorded,"  etc.  Tbe 
rertillcatb  to  tbe  deed  in  question  was: 
"J.  M.  Koberson  and  L.  D.  Boberaon,  his 
wife,  whose  names  are  signed  to  the  fore- 
f^oiog  deed  for  land,  personally  appeared 
before  the  anderaigned  justice  of  the  peacn 
fur  Wise  eoDnty.  Va.,and  acknowledged 
tbesametobethdractanddeed;  the  said 
L.  D,  Koberson  being  examined  separate 
and  apart  from  her  husband,  to  the  effect 
that  she  signed  the  said  deed  willingly, 
and  that  she  does  not  wish  to  retract  it." 
This  certiflcate  is  admitted  on  both  sides 
to  be  defectlTp,  and  It  clearly  does  not 
conform  to  the  statute;  it  nowhere  ap- 
pearing that  tbe  writing  was  flrat  ex- 
plained to  ber.  and  her  acknowledgment 
appearing  to  be  Jointly  with  her  husband, 
and  before  ber  alleged  privy  examination. 

While  it  is  well  settled  by  our  decisions 
that  a  literal  compliance  with  tbe  statnte 
Ih  not  necessary,  and  that  when  them  has 
bem  a  substantial  compliance  therewith 
it  is  snfflclent,  (Langhome  r.  Hobson,  4 
Lelgb.  23o;  Tod  v.  Baylor,  Id.  498;  Siter 
V.  McClanDctaan,  3  Grat.  280;  Dennis  v. 
Tartwnny.  20  Barb.  371;  Duudas  r.  Hitch* 
cock,  12  How.  256;  Deery  v.  Cray,  5  Wall. 
795,  and  Hockman  t.  McClannahan.  [Va.] 
12  8.  E.  Bep.  230.)  yet  the  result  of  the  ao- 
tborltles  is,  as  was  i^aid  In  the  last-named 
ease,  that,  while  a  sntmtantial  compliance 
with  the  statnte  will  suffice,  it  must  be  a 
Bobstnntial  compHunce  with  every  requi- 
site of  the  statute.  None  of  these  requlre- 
inents  can  be  dispensed  with,  and  a  com- 
pliance with  some  of  them  will  not  beheld 
to  contain  the  substance  of  them  ail. 
This  subject  was  fnlty  considered  In  tbe 
case  of  Hockman  v.  McClannahan.  supra, 
and  It  is  sufficient  to  refer  to  that  case 
and  the  antborltles  there  cited.  In  the 
liEht  of  these  decisions,  the  counsel  a  rp 
right  on  both  sides  in  conceding  that  tbe 
said  certiflcnte  is  defective.  The  counHel 
for  the  appellees  insist  that,  the  certificate 
being  Insufficent  to  pass  the  %vife'8  right, 
the  conveyance  Is  a  nullity,  and  tbe  land 
is  Btlll  tbe  property  of  the  wife;  and  the 
coonsel  for  the  appellants,  conceding  tliut 
the  deed  Is  insndiclent  to  pass  the  wife's 
right,  claim,  further,  thatthedeed.  though 
not  daly  acknowledged  as  to  the  wife, 
and  not  profieriy  recorded  as  to  her.  and 
oot  sufficient  to  convey  ber  land.  Is  yet  a 


contract  In  writing  by  the  wife  to  convey, 
is  executory,  and  should  be  by  the  court 
specifically  enforced  against  tbe  wife,  not- 
withstanding the  coverture. 

The  appellees  insist  that  the  executory 
contract  of  a  married  woman  to  convey 
her  land  cannot  be  enforced  against  her. 
because  of  the  coverturo.  II  the  contract 
had  been  made  since  the  adoption  of  the 
Code  of  Virginia  in  force  May,  1SS8,  it  is 
conceded  that  tbe  executory  contract  of  a 
married  woman  may  now  In  this  state  be 
enforced  against  her.  If  made  since  the 
adoption  of  the  new  Code,  supra,  by  au- 
thority of  sections  2286,  and  2289,  as 
was  held  by  this  court  iu  the  case  of  Gen- 
try V.  Gentry,  (Va.)  12  S.  E.  Rep.  966, 
where  the  statutes  are  set  forth  in  full. 
If.  howaver,  the  deed  bad  been  executed 
before  tbe  passage  of  tbe  act  of  April  4, 
1876,  supra,  It  is  equally  clear,  and  Is  like- 
wise conceded,  that  specific  performance 
could  not  be  enforced  against  the  married 
woman  as  the  law  then  stood  because  of 
her  coverture.  Iron  Co.  v.  Gardiner,  7& 
Va.  305,  and  authorities  cited ;  also  Rail- 
road Co.  V.  Dnnlop.  86  Va.  349,  10  S.  E. 
Bep.  239.  The  writing  In  question  was  a 
writing  signed  and  delivered  by  a  married 
woman  purporting  to  convey  ber  real  es- 
tate, which  by  law  was  ber  separute  es- 
tate. If  any  contract  comes  within  the 
well^ettled  rule  as  to  specific  perform- 
ance generally,  this  is  such ;  for  here  the 
entire  purchase  money  has  been  paid,  and 
possession  delivered.  Tbe  question  intbl« 
case,  however,  is,  can  tbe  married  wo- 
man's contract  for  the  sale  of  her  separate 
estate  be  enforced  against  herV  If  there 
Is  any  authority  tor  this.  It  must  be  fount' 
in  the  act  of  April  4, 1876,  That  act  pro 
videe  that  the  real  and  personal  property 
of  any  female  who  may  hereafter  marry, 
and  which  she  shall  own  at  the  time  ot 
her  marriage,  and  tbe  rents.  Issues,  and 
profits  thereof,  and  any  property,  real  of 
pers(mal,  acquired  by  a  married  womas 
as  a  separate  and  sole  trader,  shall  not  b» 
subject  to  the  disposal  of  her  husband, 
nor  be  liable  for  his  debts,  and  shall  br 
and  continue  her  separate  and  sole  prop- 
erty;  and  any  such  married  woman  shai^ 
have  power  to  contract  in  relation  tliere- 
to,  or  for  tbe  disposal  thereof,  and  may 
sue  and  be  sued  as  if  ah;  was  a  A/oe  noIe: 
provided,  that  her  husband  shall  Join  in 
any  contract  In  reference  to  her  real  anc 
personal  property,  other  than  such  as  sh< 
may  acquire  as  a  sole  trader,  and  shall  be 
Joined  with  ber  in  any  action  l>>  or 
against  ber.  This  property  In  question  is 
tlie  separate  estate  of  a  married  wo  mar 
under  tnis  act.  The  act  exprrasly  granti 
to  her  the  power  to  contract  In  relntlun 
thereto,  or  for  tbe  disposal  thereof;  and 
she  is  anthorized  to  sue  and  may  be  sued 
as  if  she  were  a  itme  sole.  If  a  ftwe  sole 
had  made  this  contract,  no  questioncuuld 
have  been  raised  of  this  sort.  The  law 
provides  that  the  married  woman  may 
sue  and  be  sued  concerninft  her  contract 
concerning  this  separate  estate  as  if  she 
were  a  feme  sole.  She  has  made  a  valid 
contract,  which  she  couid  have  enforced 
against  the  other  contracting  parties; 
and  1  feel  no  hesitation  in  holding,  and 
perceive  no  difficulty  in  arriving  at  the 
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coDcluBlon,  that  It  maybe  equally  enforced 
against  her,  Slie  has  made  the  contract 
coDcernlns  Iter  Heparate  estate,  and  her 
husband  lias  unltra  with  her  in  said  con- 
tract, and  the  statute  has  been  complied 
with.  It  was  said  by  this  court  in  a  late 
case,  arlsluR  upon  this  act,  atter  reciting 
the  act  In  full,  (Croclcett  v.  Uorlot.  85  Va. 
243.3  S.  £.  Rep.  128:)  "This  act  must  he 
constraed  according  to  Ita  tei*nis.  Tbey 
alone  Justify  the  court  in  departing  from 
the  rule  heretofore  existing.  By  the  act 
In  question  tbe  said  separate  estate  Is  cre- 
ated, and  the  power  is  granted  to  ber  'to 
contract  in  relation  thereto,  or  (or  tbe 
disposal  thereof;  and  Hbe  may  sue  aad 
be  sued  as  a /buie  soie,  provided  that  ber 
husband  shall  Join  in  any  contract  In  ref- 
lerence  to  her  real  or  personal  property,* 
etc.  ]r  this  power  to  contract  la  to  be 
restricted  to  tbe  terms  of  tbe  act,  tben  tbe 
power  to  contract  which  is  granted  is  to 
contract  in  relation  to  her  sutd  estate,  or 
for  the  disposal  thereof,  in  wbicb  ber  hus- 
band la  required  tojoln.  *  *  ^  Though 
a  wife  may  by  a  contract  bind  her  proper- 
ty, she  cannot  tn  any  way  bind  her  per- 
floa.  It  la  only  In  consequence  of  the  exist- 
«nce  of  her  separate  estate  that  this  stat- 
ute authorizes  ber  to  make  the  contract." 
In  that  case  it  was  sought  to  enforce 
against  the  wife  acontract  not  made  with 
reference  to  or  concerning  her  separate  es- 
tate, and  to  which  ber  husband  did  not 
Jnln.  Thia  coald  not  be  done  under  that 
act,  lor  reasons  there  stated.  But  this  is 
a  very  dlfierent  ease.  The  contract  is  for 
the  disposal  of  ber  separate  estate,  and 
the  husband  has  Joined  with  ber  in  mak- 
ing tbe  contract.  It  comes  within  the  ex- 
press terms  of  the  statute,  and  is  a  valid 
and  binding  contract,  clearly  enforceable 
against  the  married  wuiDtn  and  ber  sepa* 
rate  estate.  This.  I  think,  is  clearly  the 
true  construction  of  our  statute  upon  this 
subject;  and  we  will  say  in  this  case  as 
we  said  in  the  last-mentioned  case,  we 
have  rested  our  decision  In  this  case  upon 
the  terms  of  our  own  statute.  While 
many  cases  have  been  cited  In  the  argu- 
ment, they  all  proceed  upnn  the  statotes 
ot  other  states,  in  some  respects  unlike 
our(>wn;  and  we  think  the  conclusion  we 
have  reached  is  clearly  tbe  true  construc- 
tion of  tbe  statute  In  question.  The  cir- 
cuit court  decided  otherwise,  and  we  are 
of  opinion  that  tbe  said  decree  is  plainly 
firroneous.  and  must  be  reversed  and  an- 
nulled, and  tbecause  remanded  to  thesald 
circalt  conrti  with  directions  to  proceed 
In  the  cause  to  grant  the  relief  prayed  for 
In  the  bill,  by  causing  a  proper  and  suffl- 
clent  deed  to  be  made  to  the  plaintiff  by 
thesald  defendant  married  woman,  or  by 
causing  the  same  to  be  executed  by  a  com* 
missloner  of  the  court  in  this  cause,  so  as 
to  conclude  the  rights  of  all  the  parties 
hereto. 


Cabter's  Heirs  *r.  Edwards  et  al. 
(Supreme  Oowt  ttf  AppetUa  of  Virginia.  July 

2,  im.) 

EnoTMxm — Btidihci — pATsirrs—CoDiFioiTioit 

— BSPEAL. 

1.  In  an  ejectment  suit  by  heirs,  a  patent  to 
the  land  in  controversy,  Issued  to  tlieir  ancestor 


by  the  state,  laoking  tbe  state  seal,  was  ex- 
claded  until  the  plaintiffs  introduced  evidence 
that  the  seal  was  uixm  Itwhen  issued.  Thecourt 
tben  allowed  It  to  go  to  tbe  ]ury,  but  required  a 
finding  as  to  Whether  or  not  the  seal  had  been 
attached.  Held  error,  since  the  patent  should 
hfive  gone  to  the  jury  with  an  instraction  that 
Its  vuldlty  depmded  upon  its  legal  execution. 

3.  The  exmnslon  of  a  copy  of  the  patent,  duly 
signed,  sealed,  and  verified,  was  error. 

8.  Act  Va.  March  0,  1880,  providing  that  "in 
all  oases  of  ejectment  *  *  *  in  tbe  counties  of 
Buchanan,  Diokenson,  and  Wise  tbe  plalntifl 
sliaU  file  with  his  declaration,  80  days  before 
trial,  the  written  and  record  evidence  on  which 
he  rolles,  and  onless  he  does  so  the  defendant 
may  have  a  continuatioo,"  ate,  is  a  "general" 
law,  within  Code  Va.  1887,  {  1202,  which  pro- 
vidus  that  upon  the  adoption  of  the  Code  all  acts 
of  a  ''general"  nature  shall  be  repealed. 
IiBwiB,  P.,  dlBBenting. 

Action  In  ejectment  by  Dale  Carter's 
heirs  against  James  T.  Edwards  and  oth* 
ers.  From  a  verdict  and  Judgment  for  de- 
fendants, plaintiffs  bring  error. 

Bums  A  FaltoD  and  Routb  A  Staurt, 
for  plaintiffs  in  error.  Kilfrore  A  MlUer 
and  Mr,  Hagan,  fur  defendants  In  error. 

Lact,  J.  This  Is  a  writ  of  error  to  a 
Judgment  of  theclrcuit  court  ot  Wise  coun- 
ty, rendered  on  the  22d  of  April.  ISW). 
The  action  U  ejectment,  brouglit  In 
cember,  1S78,  by  Dale  Garter  against  tbe 
defendants  in  error,  to  recover  55,000  acres 
of  land  situated  in  tbe  said  county  of 
Wise.  At  tbe  trial  the  verdict  and  Judg- 
ment were  for  the  defendants:  and  tbe 
plaintiffs,  having  excepted  to  various  raU 
Ings  of  the  court  against  them,  and  hav- 
ing moved  to  set  aside  tbe  verdict,  wblch 
was  likewise  de<tided  against  them,  and  the 
detrlsion  ot  thecourt  excepted  to,  applied 
for  and  obtained  a  writ  of  error  to  this 
court. 

Tbe  first  asslsnment  of  error  here  Is 
that,  after  the  Jury  had  been  sworn  in  tbe 
cause,  the  plaintiffs,  to  maintain  the  issue 
on  their  part,  offered  to  read  in  evidence 
to  the  Jury  a  paper  purporting  to  be  a 
patent  which  purported  to  have  been  Is- 
sued by  tbe  commonwealth  of  Virginia  to 

Dale  Carter  on  the    day  of  July, 

1856.  for  18.157  acres  ot  land.  The  said 
patent  was  signed  with  tbe  genuine  sig- 
nature of  the  governor  of  Virginia,  the 
late  Hon,  Henry  A.  Wise;  and  on  tbe  left- 
bund  side,  while  tbe  seal  was  not  tiiereon, 
there  was  an  appearance  ot  abruaion 
which  it  was  claimed  showed  where  the 
seal  had  been.  But  upon  the  ground  that 
the  law  required  that  a  patent  from  the 
contmonwenlth  ot  Virginia  should  bare 
upon  itwhen  Issued,  not  only  tbe  signa- 
ture of  the  governor,  but  also  the  iesaer 
seat  of  the  commonwealth,  the  court  ex- 
cluded Che  patent  from  going  to  tbe  Jury. 
Tbe  plaintllts  offered  to  show  that  the 
said  patent  had  a  seal  upon  It  when  is- 
sued, and  in  rough  use  by  sarveyoFs  and 
others  tbe  seal  appended  to  the  patent 
had  become  broken  off.  A  surveyor  who 
had  used  It  said  that  when  in  bis  posses- 
sion, when  making  a  survey  by  it  In  1879, 
to  tbe  best  ot  bis  recollection  tbe  patent 
bad  a  seal  on  it,  which  was  ot  wax  or 
wafer,  and  the  said  seal  was  red.  The 
clerk  of  the  court  said  that  he  bad  made 
an  official  copy  of  tbls  patent  In  IStfO,  and 
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marked  tbe  seal  on  tbe  left-hand  corner  of 
It  with  "  L.  S.. "  and  that  he  did  not  think 
that  be  would  have  marked  tbe  seal  on 
tbe  left-band  lower  comer  In  tbe  copy  nn- 
leas  tbe  original  bad  been  sealed,  and  to 
the  beet  of  hto  reeollpctlon  tbe  eald  patent 
bad  the  seal  ol  Che  commonwealth  on  It 
when  he  madtt  tbe  copy.  And  tbe  witness 
fnrtber  said  that  tbe  writing  on  the  left- 
hand  aide  of  tbe  patent,  at  tbe  bottom, 
was  in  the  handwriting  of  Dale  Carter. 
This  writing  wae  as  follows:  "Note.  The 
be^^nniufr  comer  of  this  survey  iBN.,67 
E..  seO  p.  from  tbe  month  of  Big  Thoru's 
creek."  And  be  also  said  that  he  mlKht 
hare  so  certified  the  copy  by  reason  ol  thn 
iropresaion  which  appears  on  the  lower 
left-band  corner  of  tbe  said  patent. 
Wbereapon  tbe  court  permitted  tbe  pat- 
ent to  go  to  the  jury,  and  that  tbe  Jury 
ehoold  pass  open  the  question  as  to 
whetber  or  not  the  seal  of  the  common- 
wealth had  bMH  attacbed  to  said  patent; 
to  which  lant  action  of  tbe  court,  requir- 
ing tbe  Jnry  to  pass  npon  the  quefrtiun  as 
to  whether  or  not  the  said  seal  bad  been 
attiubed  to  the  said  patent,  the  plaintiffs 
excepted,  and  tbls  Is  tbe  second  assign- 
ment <A  error;  and  tbe  third  Is  that  alter 
tbeconrt  bad  refused  to  allow  tbe  said 
patent  to  go  before  the  jury,  and  had  re- 
ferred the  qnvatlon  as  to  the  mls^ng  eeal 
to  the  Jary,  the  plaintiffs  offered  to  read 
tu  tbe  Jnry  the  certified  copy  of  the  patent 
mentioned  above;  but  tbls  was  over- 
mled,  and  the  copy  of  tbe  patent,  duly 
signed  and  sealed,  and  duly  certified,  was 
not  allowed  to  be  read  to  tbe  jury ;  and 
tbe  plalutitt  agftin  excepted,  and  this  Is 
the  third  assignment  of  error.  Upon 
CO Dfti deration  of  which  said  asslgnmpnts 
of  error,  we  think  the  circuit  court  plainly 
erred  In  excluding  from  tbe  Jury  ttie  de- 
faced patent.  That  should  have  gone  be- 
fore the  Jury  for  what  It  was  worth,  with 
an  Instrnctlon  that  Its  validity  dependefl 
npon  its  legal  and  due  execution,  signed 
and  sealed  by  tbe  governor,  signed  with 
bis  slgnatare,  and  sealed  with  the  leseer 
seal  of  tbe  commonwealth,  at  the  time  of 
its  issnance.  The  course  pursued  wrh  t^o 
exclude  it  till  tbe  Jury  siiould  det^'mlne 
that  it  bad  been  duly  sealed,  and  then  ex- 
clude from  their  consideration  tbe  most 
Important,  and  indeed  conclusive,  proof 
showing  that  It  had  been  sealed.  The 
ffround  fur  this  ruling  of  the  court  is  ac- 
counted for  by  the  circumstance  that  this 
copy  of  the  patent  was  not  filed  by  tlie 
plaintiff  Id  the  clerk's  oflBce  80  days  before 
the  trial. 

The  act  of  assembly  approved  March  9, 
188U,  provides  "that  In  all  cases  of  eject- 
ment now  pending  or  hereafter  bnitight 
in  the  coontlee  of  Buchanan,  Dickenson, 
and  Wise  tbe  plaintiff  shaU  file  with  his 
declaration,  thirty  days  before  trial,  the 
written  and  record  evidence  on  which  be 
reliiv.  and  uniees  he  does  so  the  defendant 
may  have  a  continoanee  ot  tbe  case  at 
tbe  cost  of  the  plaintiff;  and.  If  the  said 
case  shall  bft  so  continued  for  two  terms 
conseenttvely,  tbe  court  may,  In  its  discre- 
tion, enter  Judgment  for  tbe  defendant. " 
Ab  to  this  act,  we  will  remark— F/mt. 
That,  while  It  rvqulm  thn  plnlntiffa  writ- 
ten and  record  evidence  on  which  be  relies 
T.I3s.B.no.lS— 23 


to  be  filed  80  days  before  the  trial,  it  does 
not  provide  that  if  he  shall  not  file  this 
thirty  days  before  the  trial  be  shall  there- 
upon lose  the  benefit  of  it,  and  forfeit  his 
property  right  thereby.  Tbe  provision 
of  the  law  Is  that  it  the  defendant  so  de- 
sires, and  so  moves  the  court,  he  eball 
have  a  contioaance,  for  which  the  plain- 
tiffs shall  pay.  So  that  the  court  did  not 
administer  this  law,  but  this  action  was 
supported  by  no  law  whatever.  The  mo- 
tion was  to  exclude  this  written  evidence 
because  It  had  not  been  filed  in  the  clerk's 
olficeSO  days  before  the  trial.  There  was 
and  is  no  law  for  this,  and  the  action  was 
clearly  erroneous.  Secondly.  This  law  was 
enacted  In  1880.  The  laws  since  then  have 
been  codified,  and  this  act  left  out  of  the 
Code.  Section  4202  of  the  Code  of  Virginia, 
in  force,  provides  that  npon  theckdoptton  of 
that  Code,  which  was  done  on  the  let  day 
of  May,  1888,  alt  acts  of  a  general  nature 
should  be  repealed ;  and  it  is  Insisted  that 
this  section  repeals  this  act.  If  tbe  la  w 
was  a  special  law,  as  contradistinguished 
from  a  general  law.  tbe  adoption  of  the 
Code  did  not  affect  it,  and  It  was  not  nec- 
essary that  It  should  appear  in  the  Code 
to  prevent  its  repeal,  and  eonsequ«itly 
laws  of  such  a  nature  are  Idt  out  of  the 
Code,  and  are  nevertheless  still  in  force. 
Let  us  consider  whether  this  law  Is  a  gen- 
eral law,  witliln  the  meaning  of  section 
4302  of  the  Code.  It  Is  a  law  which 
provides  a  different  rule  of  procedure  in 
ejectment  trial  In  three  countdes  of  this 
state.  We  have  a  law  wblcb  provides  for 
a  different  limitation  as  to  actions  for 
land  In  many  counties  of  this  state.— all 
counties  west  of  tbe  Alleghany  mountains. 
Including  the  county  of  Carrol.  This  is  a 
compsratlvely  small  section  of  the  state, 
and  yet  it  cannot  be  called  a  special  law 
any  more  than  tbe  different  limitations 
east  or  the  Alleghany  moantatns.  They 
are  both  general  laws,  and.  It  they  had 
been  left  out  of  the  Code,  would  have  been 
repealed.  They  are  re-enacted  in  Code,  { 
2«15.  Section  848  of  tbe  Code  provides  a 
different  compensation  for  the  members 
of  tbe  boai*dB  of  snpervisors  of  the  conn- 
tltfs  of  Lee.  Scott.  Wise,  Buchanan,  Floyd, 
Russell,  and  Bland  from  that  provided  as 
to  other  counties.  Why  was  not  this 
omitted  from  the  Code?  Section  1004  of 
the  Code  re-enacts  provisions  of  the  road 
law.  to  apply  specifically  to  Wise.  Dicken- 
son, and  other  counties.  And  all  over  the 
Code  are  to  be  found  acts  comparatively 
local  in  their  character,  applying  to  sec- 
tions of  the  state  more  or  less  limited,  and 
not  applying  to  the  whole  state,  hut  af- 
fecting portions  thereof  only,  as  to  roads, 
fences,  water-coursM,  fishing,  hunting, 
proceedings  In  the  courts,  etc.,  all  In  exist- 
ence and  upon  the  statute-book  at  the 
time  the  Code  was  adopted;  and  If  they 
had  not  been  general  laws,  within  the 
meaning  of  section  4202.  supra,  might 
have  been  left  out  of  the  Code  without  be- 
ing affected.  But  It  is  clear  that  they  are 
general  laws,  within  tbe  meaning  <if  that 
eeetlon,  and  so  bad  to  be  codified  or  re- 
pealed. They  are  general  laws,  applying 
to  all  the  people  of  M.Is  commonwealth, 
limited  to  designated  territorial  applica- 
tion. Forexample.thegenerallawBuf  tbls 
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commonwealth  provide  a  close  season  as 
to  hunting,  it,  bowerer,  varies  as  to 
different  localities;  and  so  as  to  fishtng, 
catching  oysters,  terrapins,  etc.  In  the 
wide  extent  of  the  state,  they  vary  as  to 
sectiou,  neceBsarlly.  They  are  neverthe- 
less parts  of  the  general  law  of  the  state, 
applicable  to  all  the  people  thereof.  So 
this  law  In  question  is  a  general  law  of 
this  state,  within  the  meaning  ot  section 
4202  of  the  Code,  applicable  to  all  the  peo- 
ple thereof  who  shall  be  plaintiffs  In  ac- 
tions of  ejectment  In  the  section  of  the 
state  to  which  it  appiieu,— not  only  to 
all  the  people  of  Virginia,  but  the  people 
of  all  the  world  who  shall  occupy  that 
position  in  the  section  designated,— Just 
as  much  so  as  this  section  2916,  snpra, 
providing  a  limltatlun  of  entry  on  or  ac- 
tion fur  land ;  and  It  has  been  repealed  by 
the  adoption  of  the  present  Code,  and  the 
mode  of  procedure  In  ejectment  trials,  so 
far  as  the  Introduction  of  the  plaintiff's 
evidence,  is  the  same  in  Wise  county  as 
elsewhere  In  this  commonwealth ;  and  the 
ruling  of  the  court  complained  uf  in  these 
assignments  is  erroneous. 

The  fonrth  assignment  of  error,  relating 
to  the  Introduction  ot  evidence  alter  the 
argument  had  been  partly  heard, Is  Imma- 
terial, as  a  new  trial  will  be  ordered,  when 
this  Is  nut  likely  to  arise. 

The  filth  is  the  exclusion  of  the  plaintiffs* 
remaining  evidence,  because  It  did  not 
show  title  In  Dale  Carter  till  alter  the  day 
laid  In  tha  declaration  aa  the  day  on 
which  his  title  accrued,  and  after  this  suit 
was  instituted,  and  refused  to  allow  them 
to  be  read  to  the  Jury.  It  was  sufUclent 
If  the  plaintiffs  could  show  a  right  to  the 
possession  of  the  premises  at  the  time  of 
the  commencement  of  the  suit.  Section 
2735,  Code.  It  does  not  appear  that  the 
papers  referreil  to  covered  the  whole  tract 
of  land,  and  there  appeared  to  he  a  com- 
promise ot  flD  adverse  claim  ot  title  in  an- 
other, which,  being  abandoned,  tended  to 
show  that  the  right  was  In  the  plaintiff 
from  the  beginning,— aquestlon  fur  the  Ju- 
ry to  determine,  whether  it  was  or  was 
not  so,  and  was  undoubtedly  a  question 
ol  fact. 

As  to  the  sixth  assignment  of  error, — the 
action  of  the  circuit  court  In  overruling 
the  motion  to  set  aside  the  verdict,  and 
grant  the  plaintiffs  a  new  trial. — this  was 
erroneous,  as  appears  from  what  has  gone 
before.  Upon  the  whole  case  we  are  of 
opinion  to  reverse,  and  remand  the  case 
for  a  new  trial  to  be  had  therein  In  ac- 
cordance to  the  foregoing  views. 

Lbwih,  p.,  [dissejiting.')  It  Is  clear  to 
my  mind  that  independently  of  tiie  ruling 
of  the  circuit  court  as  to  the  admlsBlbil- 
ity  of  the  patent  of  1856,  or  the  construc- 
tion and  effect  of  the  act  of  March  9,  1S80, 
the  Judgment  ought  to  be  attirmed;  for 
upon  the  merits  the  case  Is  with  the  de- 
fendants. If,  therefore,  there  Is  any  error 
in  those  preliminary  rulings,  such  error,  as 
Is  apparent  from  a  survey  of  the  whole 
recoM,  has  not  operated  to  the  prejudice 
of  the  plaintiffs.  This  court  has  decided  In 
numerous  cases  that,  if  it  can  be  clearly 
seen  tr(»m  the  whole  record  that  a  pre- 
liminary ruling  ot  the  lnwer  court  did  not 


affect  the  actual  merits  of  the  case,  thn 
erroneousness  ot  the  ruling  Is  no  ground 
for  ft  reversal  of  the  final  Judgment,  if  that 
be  substantially  right.  Now,  In  the  pres- 
ent case,  the  defendants,  to  maintain  the 
Issue  on  their  part.  Introduced  In  evidence 
several  patents  issued  to  one  Riirhard 
Smith  by  tne  commonweaitli  in  the  latter 
part  of  the  last  century,  and  then  proved 
that  the  land  in  controversy  waa  em- 
braced in  thtMe patents;  theeffeetol wblcb 
was  to  show  that  the  patent  ot  DSe 
amounted  to  nothing,  as  the  land  had  al- 
ready been  granted.  Hannon  v.  Hannah. 
9  Grat.  146.  The  plaintiffs,  therefore,  in 
rebuttal,  offered  evidence  to  show  that  the 
title  of  Richard  Smith  under  those  pat- 
ents had  been  vested  In  Dale  Carter.  Thin 
they  undertook  to  show  in  part  by  the  rec- 
ord ot  tt  chancery  aolt  In  the  clrcnlt  court 
of  Russell  county,  In  which  suit  one  James 
Campbell  waa  plaintiff,  and  the  unknown 
heirs  of  the  said  Richard  Smith,  deceased, 
were  defendants.  The  suit  wa«  brongbt 
to  obtain  the  legal  title  ot  those  defend- 
ants, and  In  the  progress  of  the  snit  a  de- 
cree was  rendered  In  March,  1880,  appoint- 
ing a  commissioner  to  convey  the  title  to 
Campbell,  which  was  done.  Dale  Carter, 
the  ancestor  of  the  plaintiffs,  claimed 
through  Campbell.  But  the  commission- 
er's deed  to  Campbell  was  not  made  until 
April,  1S80,  which  waa  nearly  two  yeari 
after  the  commencement  of  this  action. 
The  circuit  court  accordingly  rejected  the 
BTldenue,  and,  as  I  think,  correctly.  If 
there  had  been  no  dealings  between  Car- 
ter and  Campbell,  and  this  were  an  action 
by  Campbell,  he  would  not  be  entitled  to 
recover,  because,  aside  from  any  other 
consideration,  the  legal  title  was  not  lo 
him,  and  there  Is  nothing  to  show  a  right 
on  his  part  to  the  possession  ot  the  prem- 
ises in  controversy  at  the  time  uf  the  com- 
mencement of  the  action.*  Nor  Is  it  pre- 
tended that  there  hafl  ever  been  any  con- 
veyance by  Campbell  to  (?arter.  The 
compromise  agreement,  moreover,  be- 
tween Campbell  and  Carter,  which  was 
offered  iu  evidence  along  with  the  record 
In  the  chancery  suit,  merely  stipulated  that 
in  a  certain  action  of  ejectment,  pendini; 
at  the  time  between  the  parties,  the  de- 
fendant. Campbell,  would  withdraw  bis 
pleas,  and  allow  Carter  to  obtain  a  Judg- 
ment for  the  land  embraced  In  the  patent 
of  1S56.  This  agreement  was  entered  Intn 
in  1871,  and  there  was  no  evidence  offered 
even  tending  to  show  that  Carter  ever 
had,  or  that  he  was  ever  entitled  to,  pos- 
session ot  the  land  In  controveniy»  except 
by  virtue  ol  the  patent  ot  1^.  and  that 
agreement.  "The  rule  at  common  law." 
Rays  Tyler,  "and  In  all  the  atates  which 
have  preserved  the  distinction  between 
leeai  and  equitable  title  to  land.  Is  that 
the  plaintiff  in  ejectment  must  show  a  le- 
gal title  In  himself  to  the  land  he  claims, 
and  the  right  to  possession  under  It.  at 
the  time  of  the  demise  laid  In  the  declara- 
tion, nud  at  the  time  ol  the  trial.  He  can- 
not support  the  action  upon  an  equitable 
title,  however  clear  and  Indisputable  it 
may  be,  but  must  seek  his  remedy  In  chan- 
cery." Hence,  as  he  says  In  the  same  con- 
nection, a  title  acquired  after  The  com- 
mencement of  the  action  will  In  no  ease 


Digitized  by  Google 


BURROWS  V.  FRENCH. 


S55 


entitle  the  plainttfT  to  recover.  Tyler,  EJ. 
75.  In  MeCool  v.  Smith,  1  Black,  459,  the 
cuarCBQja:  "The  role  of  tbe  common  law 
iB  inflexible  that  a  party  can  recover  in 
ejectrntrnt  oaly  apon  a  title  which  subsist- 
ed Id  taim  at  the  time  of  tbe  commenee- 
ment  of  the  salt.  **  Tberefore,  althoagh  It 
was  conceded  in  that  case  that  the  plain- 
till  had  acqalred  a  valid  title,  yet,  Inas- 
mnch  as  It  was  acquired  after  the  com- 
mencement of  the  action,  It  was  held  that 
the  action  conld  not  be  maintained.  Tt 
the  plalntlK  can  recover  at  all,  said  the 
court,  it  mast  be  In  an  action  bronffbt  aft- 
er tbedate  atwhich  the  title  wasacquired. 
In  Tapscott  v.  Cobbs.  11  Orat.  172.  al- 
though It  was  held  that,  where  an  Intrud- 
er oasts  a  party  in  peaceable  possession 
of  land,  the  latter  may  recover  the  prem- 
ises in  ejectment  upon  his  poBsesslon  mere- 
ly, yet  the  seneral  rale  was  recognlBed 
that  a  plaintiff  in  ejectment  moat  recover, 
if  at  all,  apon  the  strength  of  his  own  ti- 
tle., and  that  tbe  defendant  may  maintain 
his  defense  by  simply  showing  that  tbe  ti- 
tle Is  In  some  one  else  than  the  plaintiff. 
And  tbe  statute  Itself  provides  that  a 
plalntifl  in  such  an  action  must  show  "a 
rifrbt  to  the  possession  of  the  premises  at 
tbe  time  ottbecommencementortbe  suit." 
Code.  S  273R.  There  Is  no  evidence  In  this 
record,  and  none  was  offered,  tending  to 
Bbow  any  snch  right  in  the  plaintiff  when 
thin  snit  was  commenced.  It  Is  not  even 
shown  that  either  Campbell  orDaleCarter 
baa  ever  at  any  time  been  In  possession  of 
tbe  premises.  It  is  shown,  however,  as  I 
have  already  said,  that  the  legal  title  was 
not  acqalred  by  Campbell  until  after  tbe 
commencement  of  the  action,  and  that 
neither  Dale  Carter  nor  those  claiming  un- 
der blm  have  ever  acquired  It  at  all. 
How,  tb&o,  this  judgment,  consistently 
witb  the  established  principles  I  have  In- 
dicated, can  be  rightly  reversed,  I  mast 
confess  my  inability  to  understand.  I 
think  it  ought  to  be  affirmed.  For,  to 
anmmarise  what  has  been  said,  conceding 
(for  tbe  sake  of  the  argument)  that  tbe 
conrt  erred  In  its  ruling  In  respect  to  the 
patent  of  1866.  and  conceding  that  the  act 
of  March  9, 18SU,  has  been  repealed  by  the 
new  Code,  still  tbe  Judgment  ought  not  to 
be  reversed,  because  the  records  show  that 
tbat  patent  conferred  no  title,  and  the 
plaintiffs  have  shown  no  right  to  recover 
tbe  premises  at  the  time  the  action  was 
commenced.  Itls  proper  to  add  that  coun- 
nel  for  the  defendants  In  error  deny  that 
Campbell  acqalred  the  legal  title  In  tbe 
Russell  salt,  and  Insist  that  It  Is  outstand- 
ing in  another.  I  do  not  wish  to  be  un- 
derstood, theiefore,  as  the  case  is  to  go 
back  for  a  new  trial,  as  expressing  any 
opinion  on  tbat  point. 


Burrows  t.  Frrngh. 

CSupreme  Court  of  South  CaroUna.  Jttne  17, 
1891.) 

STAWn  or  LnilTATIO^iS— DtSABILITIKS— Abskitos 
FBOH  Stath — NoN'REaiDsyT — "Retdbn.  " 
Code  Proo.  B.  C.  $  121,  providing  that,  if 
unj  person  be  cmt  of  the  state  when  a  cause  of 
action  accrues  against  him,  such  acUon  may  be 
commenced  within  a  apeoifled  time  after  his  ^re- 
turn, *  applies  not  only  to  a  resident  ot  the  state 


who  has  gone  abroad  temporarily,  and  then  re- 
toms,  bat  also  to  one  who  oaa  never  been  a  resi- 
dent, and  who  oomos  for  the  first  time  within  its 
Umits. 

Appeal  from  common  pleas  circuit  court 
of  Greenville  county;  Jaubb  F.  Izlab, 
Judge. 

Action  by  Lewis  P.  Barrows  against  A. 
H.  French  on  a  promissory  note.  Judg- 
ment tor  defcndan  L.   Plalnttrf  appeals. 

Perry  A  Heyward^  for  appellant.  West- 
moreland dk  Haynawortb,  tor  respondent. 

McIVBR,  J.  In  this  case  there  is  no  con- 
troversy as  to  the  facts,  and  the  single 
question  presented  is  whether  the  plain- 
tiffs action,  under  the  conceded  (acts,  was 
barred  by  the  statute  ot  limitations.  Tbe 
action  was  on  a  notedated  iiOth  ol  March, 
1874,  payable  on  demand,  with  Interest  an- 
nually, with  a  payment  Indorsed  thereon, 
dated  14th  of  Decemtier,  1879.  At  the  time 
of  the  making  of  this  note,  both  payee  and 
maker  were  cltlseus  of  the  state  ol  New 
Hampshire,  and  the  payee  still  resides 
there.  The  maker,  however,  some  time 
aftecthe  execution  of  the  note,  (but  when, 
precisely, lBnotBtated,)letttbat  state,  and 
eventually  settled  In  this  state,  where  he 
has  been  residing  for  a  period  of  less  than 
six  years  before  tbe  commencement  of  this 
action.  This  action  was  commenced  on 
the  10th  of  Jane,  1890,  and,  the  plea  of  the 
statute  having  been  interposed  and  sus- 
tained by  the  circuit  Judge.  Judgment  was 
rendered  In  favor  of  deTendant,  and  plain- 
tifl  appeals,  alleging  error  In  holding  that 
the  action  was  barred  by  the  statute  of 
limitation.  Inasmuch  as  It  is  apparent 
from  this  statement  tbat,  upon  the  face  of 
the  papers,  the  action  would  be  barred  by 
the  statute  of  limitations,  unless  it  falls 
within  some  one  of  the  exceptions  provid- 
ed for  In  the  statute,  the  only  question  Is 
whether  It  dues  come  within  any  one  of 
those  exceptions.  The  only  one  which,  it 
is  suggested,  covers  this  case  Is  that  found 
in  section  121  of  the  Code  of  Procedure, 
which  reads  as  follows:  "If,  when  the 
cause  of  action  shall  accrue  against  any 
person,  he  shall  be  out  ot  tbe  state,  such 
actlun  may  be  commenced  wtthin  the 
terms  herein  respectively  limited  after  tbe 
return  otsuch  person  into  this  state;  and 
If,  after  such  cause  of  action  shall  have  ac- 
crued, snch  person  shall  depart  from  and 
reside  out  ol  this  state,  or  remain  contin- 
uously abseot  therefrom  for  the  space  ol 
one  year  or  more,  tbe  time  ot  his  absence 
shall  nut  be  deemed  or  taken  as  any  part 
ot  the  time  limited  for  the  commencement 
ot  such  action."  Inasmuch  as  It  is  not 
pretended  that  the  delendant,  atter  the 
accrual  of  plaintilf's  cause  of  action,  de- 
parted from  this  8tate,lt  is  veryclear  that 
the  second  clause  ol  the  section  Just  quot- 
ed has  no  application,  and  It  only  remains 
to  couslder  whether  the  first  clause  ap- 
plies, and  what  ie  its  effect.  It  being  con- 
ceded that  the  defendant  was  out  u(  the 
state  when  the  cause  of  action  accrued, 
the  Inquiry  Is  narrowed  down  to  the  ques- 
tloD  whether  the  plaintiff  can  avail  blmsell 
of  the  privilege  conferred  by  the  lattei 
part  ot  the  first  clause,  allowing  the  ac* 
tlon  to  be  brought  within  six  yeara  (that 
being  the  period  limited  by  tbe  Code  wltb- 
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in  wblcb  an  action  like  thid  may  be 
broQKbt)  "after  the  return  olauch  pereon 
Into  this  Btate;"  and  that  tarns  upon  the 
conatmctlon  proper  to  be  given  to  the 
word  **  retnnit  as  need  In  tbe  eectflon. 

On  the  one  band,  tbe  appelant  contends 
tbat  tois  word,  as  thure  used,  should  be 
so  construed  as  to  embrace  a  person  wbo 
never  was  a  resident  of  this  state  before, 
but  for  tbe  first  time  comes  within  its  lim- 
its, and  takes  up  his  residence  here;  while 
the  respondent  contenda  that  it  must  be 
conflned  to  persons  who,  having  once  re- 
sided here,  have  gone  abroad  for  a  time, 
and  have  come  back  to  tbe  state.  It  Is 
very  obvious  that.  If  the  cuDStraction  con- 
teuded  for  by  appellant  can  be  sustained, 
that  there  was  error  In  tbe  ruling  below, 
as  it  is  conceded  that  tbe  action  was  com- 
menced within  six  years  after  th«  defend- 
ant came  into  this  state.  But,  on  tbe 
oUier  hand,  if  tlie  construction  contended 
f<ir  by  respondent  be  the  correct  one,  then 
it  Is  equally  clear  that  there  was  no  error 
In  tbe  ruling  beluw,  for  It  Is  not  claimed 
that  tbe  defendant  ever  did  "return"  to 
this  state,  In  tbe  strict  sense  of  that  7ord. 
While  it  is  true,  so  far  aa  we  are  lulormed, 
tbat  there  Is  no  declalon  in  this  state  con- 
■trning  this  particular  section  of  the  Code, 
as  no  case  Involving  the  question  has 
ever  come  before  this  court  since  tbe 
adoption  of  tbe  Code, yet  we  are  not  with- 
out authority  here  upon  the  subjact.  Tn 
the  case  of  Alexander  v.  Burnet,  5  Blch. 
Law,  189,  (decided  in  1851.)  a  similar  ques- 
tion to  tbat  now  presented,  involving  the 
construction  of  very  similar  language, 
waa  considered  by  the  former  court  of  ap- 
peals ;  and  it  was  there  held  tbat  the  pro- 
TlsloQ  of  the  statute  of  Aune  allowing  a 
creditor  to  bring  aa  action  against  bis 
debtor,  who  was  "beyond  seas,"  (which, 
it  Is  wtill  settled,  means  beyond  tbe  limits 
of  the  state,)  at  the  time  the  cause  of  ac- 
tion accroed,  at  any  time  within  a  speci- 
fied period  after  his  return  to  the  state, 
applies  as  well  to  foreigners  residing 
abroad  as  to  persons  wbo,  having  once 
resided  bere,  hod  gone  abroad,  and  then 
returned  to  this  state.  In  that  case 
Evans,  J.,  in  delivering  the  opinion  of  the 
court,  need  this  language:  "It  has  been 
agreed  that  tbe  statute  of  Anne  has  no  ap- 
plication to  tbe  case,  because  Alexander, 
being  a  citlien  of  another  state,  cannot  be 
said  to  have  returned  to  the  state,  and 
therefore  the  statute  must  relate  only  to 
the  case  ol  citixens  who  are  absent  for  a 
time,  and  then  return.  This  may  be  the 
literal  Import  of  the  words,  hut,  where  the 
wordsof  a  statute  havereceiveda  uniform 
construction, itla  always  safetoadbcre  to 
it.  In  6  Bac.  Abr.  392.  (Bonv.  Ed.,)  it  Is 
■aid:  'The  exceptions  lathe  statutes  of 
Jamea  and  Anne,  as  to  persons  beyond 
seas,  are  not  conflned  to  Engllshmffn,  who 
may  occasionally  go  beyond  seas,  but  Is 
general,  and  extends  to  foreigners  who  are 
constantly  resident  abroad.'  Htrithorst  v. 
Graeme,  8  WUb.  145.  This  Is  clearly  the 
English  law,  and  tbe  same  construction* 
I  believe,  has  been  uniformly  put  on  the 
same  or  similar  words  tn  most,  or  all.  the 
states."  The  same  view  was  manifestly 
entertained  by  the  court  in  Lavaswur  t. 
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Ugnlei,  1  Strob.  826,  though  the  precise 
question  here  presented  was  not  decided 
In  that  case.  In  Buggies  v.  Keeler.  S 
Johns.  268,  the  same  convection  was 
adopted,  and  KatfT,  C.  J.,  in  delivering 
the  opinion  of  theeourt,  used  these  words : 
"Whether  the  defendant  be -a  resident  <rf 
this  state,  and  only  absent  for  a  time,  or 
whetber  he  r^ldes  altogether  out  of  the 
state,  la  immaterial.  He  is  equally  with- 
in the  proviso.  It  the  cause  of  action 
arose  out  ol  the  state,  it  la  sufficient  to 
save  the  statute  from  running  In  favor  of 
the  party  to  be  charged  until  It  comes 
within  our  Jurisdiction.  This  has  been 
the  uniform  construction  of  the  English 
statutes,  which  also  speak  of  the  return 
from  beyond  seas  of  the  party  so  absent 
The  word 'return' hasnever  been  construed 
to  confine  tbe  proviso  to  Englishmen  wbo 
went  abroad  occasionally. "  8o,  also,  the 
same  doctrine  was  declared  in  Fowler  v. 
Hunt,  lt>  Johns.  464.  where  It  Is  said: 
"The  word  'return'  applies  as  well  to  per- 
sons coming  from  abroad,  where  they  had 
resided,  as  to  citizens  of  this  state  going 
abroad  for  a  temporary  purpose,  and  then 
returning;**  and  the  case  of  Buggies  v. 
Keeler.  supra.  Is  cited  with  approval. 
While  It  may  be  tnie  that  dlffermt  views 
have  prevailed  in  some  of  the  states,  yet 
we  prefer  to  adopt  the  construction  of 
our  own  court  of  appeals.  Indorsed  by  the 
great  name  of  Kknt,  and  In  conformity  to 
the  uniform  construction  given  to  tbe  En- 
glish statutes  of  similar  Import.  Tbla,  too, 
seems  to  be  lo  conformity  to  the  evident 
Intention  of  the  legislature;  tor  it  is  mani- 
fest tbat  tbe  purpose  was  to  declare  the 
limitations  of  time  within  which  the  doors 
of  our  courts  should  be  open  for  the  en- 
forcement of  the  several  causes  of  action 
mentioned  in  thestatnte,  and.asthe  doors 
of  tbe  court  are  practically  not  open  for 
that  purpose  until  the  person  to  be 
charged  conies  within  the]urlsdlctlon,pn>- 
vision  has  been  made  that  the  time  of  such 
limitation  sball  not  commence  to  run  an- 
til  the  courts  are  practically  open  for  tbe 
enforcement  of  a  given  cause  of  action 
against  the  particular  person  sungbt  to  be 
charged  thereby;  and  the  statute  even 
goes  further,  and  provides,  by  tbe  second 
clauBu  of  section  121  of  the  Code,  that  "It 
after  such  cause  of  action  shall  have  ac- 
crued sncb  person  shall  depart  from  and  re- 
side out  of  this  state,  or  remain  continn- 
ously  absent  therefrom  for  the  space  of  one 
year  or  more,  the  time  of  his  atwence  shull 
not  be  deemed  or  taken  as  any  part  of 
tbe  time  limited  for  the  commencement  of 
such  action. "  This  shows  that  the  legis- 
lature intended  that  a  creditor  should 
have  the  full  period  of  six  years.  In  a  case 
like  this,  while  his  debtor  was  wlthliwreach 
of  the  process  of  the  court,  to  bring  his  ac- 
ttuD,  excppt  where  bis  temporary  absence 
was  for  a  period  less  than  one  year.  It 
Reems  to  us,  therefore,  that  the  clrcalt 
Judge  erred  In  sustaining  tbe  plea  of  tbe 
statute  of  llmllatluns.  Tbe  Judgment  of 
this  court  Is  that  the  Jndgment  of  the  clr^ 
cult  court  be  reversed,  and  the  case  be  r»- 
mancled  to  that  court  for  a  new  trial. 

MG(i}oW4.K,  J.|  concurs. 
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Win*B  Sspuun  BnAn  —  Husbus  as  Asbr 

TO  SBOmul  LOAK— PBBBUVniOKa. 

1.  A  liDBbaitd,  repreaentiiig  himself  a»  agent 
nt  his  wile,  made  an  appllcauun  in  tbe  name  of 
the  wife  tor  a  loan  to  De  secured  by  a  bond  ana 
mortgage  upon  her  proporty,  which  were  accord- 
ingly delivered  to  the  lender  hr  the  hasband, 
who  received  the  money.  Thewife  admitted  the 
aarecution  of  the  bond  eud  mortgage.  Held,  that 
the  husband  was  acting  as  agoit  for  his  wife, 
and  the  lender  was  JnatiflBa  in  presaming  that 
the  loan  was  for  the  benefit  of  her  leparue  es- 
tate. 

2.  Whore  a  married  woman,  either  directly 
or  through  her  agent,  borrows  money,  the  money 
H  bonowed  becomes  at  on<»  a  part  of  her  sepa- 
ZBte  estate,  and  her  contract  to  repay  the  same  is 
s  contract  with  reference  to  her^parate  estate, 
which  may  be  enforced,  nnlew  it  is  shown  that 
the  lender  had  notice  that  the  money  was  not  for 
her  use. 

Appeal  from  common  pleas  eircnlt  eonrt 
of   Charleston  county;  T.  B.  Fbaser, 

This  wad  an  action  broDfcht  toforeelose 
a  mortKage  given  by  defendant,  JoBephlne 
8.  Lahn,  t»  the  HIbemla  Saving  Institu- 
tion of  Charleston,  plaintiff.  The  cause 
was  referred,  and  the  master's  report  Is  as 
follows:  **To  the  Honorable  the  Presid- 
ing Jadffe:  This  case  was  referred  to  me 
by  au  order  of  the  court  filed  July  6,  1889. 
to  Inquire  Into  and  report  upon  the  Issues 
of  law  and  fact  therein  Involred,  with 
leave  to  report  any  special  matter.  I 
have  held  references,  have  been  attended 
by  the  solicitors  of  the  parties,  have  taken 
testimony,  which  Is  hereto  attached,  and 
have  heard  arguments  upon  the  Issoee  In- 
volved. I  submit  the  following  report: 
The  complaint  In  this  action  is  brought 
for  the  foreclosnreof  a  mortgage  executed 
by  the  defendant  to  theplalntiff,  under 
date  of  23d  January,  1886,  to  secure  her 
bond  of  even  date,  conditioned  for  the 
payment  of  fl,800  on  the  18th  January, 
189S,  with  Interest  after  maturity  at  the 
rateofTper  cent. per  annum  payable  semi- 
yearly  In  advance.  The  complaint  aliQ^ 
•Iniply :  (1)  That  the  plalntiir  la  a  corpo- 
ration, chartered  npder  the  laws  of  this 
state.  (3)  That  the  bond  and  mortgage 
were  duly  made,  executed,  and  delliered 
bytbe  defendant  to  the  plaintiff,  as  above 
stated;  describing  the  property  mort- 
gaged. (S)  That  the  mortgage  was  duly 
Rcorded.  (4)  That  the  condition  of  the 
bond  has  been  bruken,  and  that  there  Is 
doe  thereon  the  sum  of  f  1,980.  And  then 
fnllowB  the  prayer  orjndgmentotforeclos- 
nre  and  eale.  The  answer  of  defendant 
BdraitB  h11  the  allegRtlons  ot  the  com- 
pleint.bnt  alleges  'that  at  the  time  of  the 
execution  and  delivery  of  the  bond  and 
mortgage  mentioned  thlu  defendant  was 
a  married  woman;  that  the  money  re- 
eelved  from  plaintiff  corporation  was  not 
need  tor  the  benefit  of  this  defendant,  or 
for  tlw  benefit  of  her  ueparate  entate. 
"Wherefore  defendant  prays  that  the  said 
bond  and  mortgage  be  declared  null  and 
void,  and  that  the  complaint  be  dls- 
mlmed.'  After  the  testimony  had  been 
dosed,  aad  the  plaintiff  had  made  his  ar- 
cnment  In  cblef,  the  attorney  tor  the  d^ 


f^ndnnt  moved  tor  leave  to  amend  the  an* 
swer  by  striking  out  the  words,  *  that  the 
money  received  from  plaintiff  corporation 
was  not  used  for  thebeneflt  of  this  defend- 
ant, or  for  the  benefit  of  her  separate  es* 
tate,' and  sabstifuting  the  words, 'that 
said  bond  and  mortgage  were  not  made 
for  the  benefitof  herseparate  estate.'  The 
motion  was  opposed  by  plaintitt,  but  I 
granted  the  amendment,  as  It  does  not 
seem  to  me  to  change  materially  the  de- 
fense,  and  It  was  repi-euented.to  me  by  de- 
fendant's counsel  that,  owing  to  his  Rlck- 
ness  at  the  time,  the  answer  had  not  been 
drawn  according  to  his  instruction.  Plain- 
tiff excepted  to  this  order.  The  case  there- 
fore came  up  upon  the  complaint  and  the 
amended  answer.  A  great  deal  of  testi- 
mony offered  was  excepted  to  on  both 
Bides  on  tbegrounds  ot  irrelevancy  and  in- 
competency, and  by  consent  ot  counsel  for 
both  parties  it  was  alt  taken  subject  to 
any  legal  exception  that  may  be  urged 
against  it,  whether  stated  specifically  In 
the  minutes  of  reference  or  not.  After  a 
careful  examination  and  weighing  ot  evl- 
dence,T  fln  l  the  following  facts:  On  Jan- 
uary 16, the  late  Dr.  6.  J.  Lahn,  the 
husband  of  defendant,  applied  to  the  Hl- 
bernla  Savings  Institution,  the  plaintiff 
herein,  for  a  loan  on  behalf  of  his  wife, 
representing  himself  as  her  agent.  The 
application  was  made  to  V.  J.  McOarey, 
the  cashier  ot  the  bank,  at  the  banking- 
house.  The  application  was  made  In 
wrttlng  upon  a  printed  slip  of  the  bank, 
and  the  original  application  Is  In  exist- 
ence, (Ex.  A.)  It  reads  as  follows:  'To 
the  President  and  Board  of  Directors  ot 
the HlbemlaSnvlngs Instl tutlon.  Charles- 
ton, S.  C.  January  16.  18%.  Gentlemen: 
I  ask  for  a  loan  of  91, SOU.  @  7  %  per  an- 
nnm,  for  which  offer  as  security  one  new 
two-story  frame  house.  Smith  street,  just 
below  Vanderhorst  street,  lot  40x188.  Be- 
specttnlly,  Jobkphink  S.  I.uhn,  per  O.  J. 
LuHN.'  On  Mr.  McOarey's  examination, 
he  was  asked  by  plaintiff's  attorney,  'At 
the  time  Dr.Lnhn  was  negotiating  tor  the 
loan,  and  at  the  delivery  ot  the  bond  and 
mortgage,  as  the  agent  for  his  wife,  what 
purpose  did  he  state  the  money  would  be 
used  for  by  ber?*  I  ruled  this  question 
out  as  Incompetent.  The  answer  of  the 
witness  thereto  was  however  taken,  sub- 
ject to  exception,  and  will  be  found  in  the 
appendix  to  the  testimony.  The  applica- 
tion was  referred  to  the  board  of  direct 
ore.  They  employed  Cnpt.  James  F.  Red- 
ding to  examine  the  property.  Bedding 
made  the  examination,  found  that  the 
buildings  on  the  premises  *  were  nearlng 
completion,*  and  made  the  following  In- 
dorsement In  writing  upon  the  original 
application:  'Approved.  J.  P.  Bedding, 
Committee,  January  19th, 1^.'  On  Janu- 
ary 24,  1886,  Dr.  Luhn  presented  himself 
at  the  bank  with  the  bond  and  mortgage, 
(Exhibits  B  and  C.)  which  are  dated  23d 
Jannary,  1885,  the  mortgage  being  pro- 
hated  January  34, 1885,  and  received  the 
money.  Eight  hundred  dollars  was  paid 
him  In  cash,  and  one  thousand  in  check 
No.  160  on  the  Bank  of  Charleston.  N.  B. 
A.,  to  the  order  ot  160,  which  check  Is  fa 
evidence.  (Ex.  D.)  It  is  indorsed, 'G.  J. 
Lohn.'  No  further  Inqnlry  was  made  by 
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the  t)ank.  The  title  8eemH  to  bave  been 
examined  by  their  solicitor,  but  no  writ- 
ten opinion  was  luralBhed,  and  no  ub- 
Btract  of  title  has  been  offered  In  evidence. 
Tbere  are  no  paytnenta  Indunted  upon  the 
bond.  Mr.  McOarey  testifles  tbat  tlie  loan 
was  charged  on  the  books  of  the  bank 
against  Mrs.  Josephine  S.  Luhn.  Dr.  Lubn 
Is  dead.  The  defendant  being  a  married 
woman,  the  burden  of  proof  is  upon  the 
plaintiff  to  show  that  the  contract  was 
made  with  reference  to  the  separate  es- 
tate of  Mrs.  Luhn.  The  mortgage  la  of 
property  which  Is  conceded  to  be  Mrs. 
Luhn's  separate  estate.  As  I  understand 
the  law,  however,  the  mortgage  la  only 
the  Bpcarlty  for  the  debt ;  the  debt  or  con- 
tract being  the  bond.  It  the  contract  rep- 
resented by  the  bond  was  made  with  ref- 
erence to  the  separate  estate,  then  It  was 
competent  for  Mrs.  Lubn  to  mortgaice  the 
separate  estate  to  secure  the  bond;  other- 
wise, the  contract  and  the  mortgage  secur- 
ing It  are  both  rold.  Mrs.  Luhn  has  testi- 
fied to  a  state  uf  facts  tending  to  show 
that  she  never  Intended  to  sign  any  bond 
and  mortgage  at  all;  that  she  never  au- 
thorized her  husband  to  borrow  money 
for  her,  as  her  agent,  upon  the  security  of 
her  separate  estate;  and  that  she  was  In 
fact  overreached  by  her  husband  In  the 
matter;  and  that  she  signed  the  bund 
and  mortgage  under  a  misapprehension 
of  their  purport.  loasmuch  as  the  bond 
and  mortgage  Is  admitted  by  the  answer, 
I  do  not  consider  the  testimony  compe- 
tent, nut  being  pertinent  to  any  Issue 
raised  In  the  pleadings.  See  McGrath  v. 
Barnes,  18S.C.606:  Mitchell  v.DeOraFIen- 
reld.  Harp.  451.  Discarding  Mrs.  Luhn'a 
testimony  upon  this  point,  therefore, from 
consideration,  tbere  remains,  however, 
sufficient  evidence  to  satisfy  me  of  the  fol- 
lowing facts:  Thatthelot  In  Smith  street 
was  given  byDr.  Liihn  tohis  wife,  thecon- 
veyance  being  dated  .Tuly  2S,  1884,  and 
that  he  proceeded  t<>  erect  upon  it  a  house 
for  her.  That  he  employed  a  builder.  F. 
Lucas,  to  erect  the  house,  made  the  con- 
tracts himself  Individually,  with  said 
builder,  paid  the  bills  regularly  every  week, 
and  purchased  and  paid  for  the  lumber 
which  went  into  the  house.  That  the 
house  was  begun  in  OctoSnr,  1S84,  and 
was  finished  by  the  1st  of  February.  1885, 
or  a  few  days  after.  That  ImmefUately 
after  the  rompletion  of  the  house  the 
same  builder  went  on  with  the  work  of 
erecting  other  houses  for  Dr.  Luhn  upon 
the  adjoining  lots  owned  by  him.  That 
on  the  26th  of  January,  1885,  there  were 
Issued  from  the  office  of  the  city  assessor 
several  building  permits.  One  of  these 
was  Issued  to  Mrs.  .Tosephlne  S.  Luhn, 
upon  the  application  of  the  builder,  F.  Lu- 
cas, for  tbeerectlon  of  a  two-story  wooden 
building  on  the  lot  on  the  east  side  of 
Smith  street,  bptween  Calhoun  and  Van- 
derhorst  streets,  at  an  estimated  cost  of 
^1,800.  On  the  same  day,  permits  were 
takeu  out  by  O.J.  Luhn  for  various  other 
buildings  on  adjacent  lots.  That  on  the 
26th  January,  1S85,  when  this  permit  was 
Issued  to  Mrs.  Luhn,  upon  theappllcation 
of  the  builder,  the  bullfllngB  on  the  said 
lot  werp  almost  completed,  and  they  were 
In  fact  completed  a  few  days  later.  That 


Mrs.  Luhn  had  no  money  of  her  own  to 
pay  tor  the  erection  of  said  buildings,  and 
that  the  cost  of  the  same  had  been,  by 
weekly  payments,  defrayed  by  Dr.  Luhn. 
While  it  Is  of  course  posi^ble  that  Dr.  Luhn 
may  have  Intended  to  reimburse  himself 
lor  the  cost  of  the  house  from  the  $1,800 
raised  upon  the  bond,  there  Is  no  proof 
whatever  that  the  money  was  obtained 
for  that  specific  purpose  or  was  bo  ap- 
plied. I  find  that  Mrs.  Luhn  did  not  re- 
ceive the  money  raised  upon  the  bond  and 
mortgage,  and  that  theplalntilf  has  failed 
to  show  by  satisfactory  proof  that  the 
contract  sued  upon  was  made  with  refer- 
ence to  Mrs.  Luhn's  separate  estate.  On 
the  contrary,  I  bold  that  the  transaction 
was  In  substance  a  borrowing  of  money 
for  the  husband's  benefit,  upon  the  credit 
of  the  wife's  separate  estate.  The  plain- 
tiff was  dealing  with  a  married  woman, 
— a  person  with  a  limited  power, — and  Is 
bound  to  abow,  therefore,  by  a  prepon- 
derance ot  legal  proof,  that  the  contract 
was  made  within  the  scope  uf  that  power. 
This  the  plaintiff,  in  my  judgment,  has 
failed  to  do;  and  therefore,  under  the  set- 
tled law  of  this  state,  I  hold,  as  conclu- 
sion of  law,  that  the  bond  and  mortgage 
sued  upon  must  be  declared  null  and  void. 
I  recommend,  therefore,  that  said  boud 
and  mortgage  be  adjudged  to  be  null  and 
void,  and  thatthecomplatnt  be  dtamiaaed, 
with  costs.  Respectfully  submitted,  G.  H. 
Sasb,  Master.   October  8,  1889. " 

Decree,  Filed  20th  April,  1890:  "This 
case  came  before  me  at  the  term  of  the 
court  held  in  March,  1890,  on  a  report  of 
the  master,  and  exceptions  thereto  on 
the  part  of  the  plaintiff.  The  action  haa 
been  brought  to  forecluae  a  mortgage  ex- 
ecuted by  the  defendant  to  the  plaintiff  to 
secure  the  payment  of  a  bond  of  the  same 
date  given  by  the  defendant  to  the  plain- 
tiff, to  pay  the  sum  of  ($1,800)  eighteen 
hundred  dollars,  on  the  18th  January, 
1888,  with  Interest  after  maturity,  at  the 
rate  of  seven  per  cent.,  payable  semi-an- 
nually In  advance.  The  mortgage  covers 
a  lot  In  the  city  ot  CharleotoD,  the  prop- 
erty and  separate  estate  of  the  defendant, 
a  married  woman.  The  answer  of  the 
defendant  admits  the  execution  of  the 
bond  and  mortgoge,  but  sets  up  as  a  de- 
fense that  she  was  at  tlie  time  of  the  exe- 
cutlon'a  married  woman,  and  that  the 
said  bond  and  mortgage  were  not  Klven 
for  the  benefit  of  her  aeparatneetate.*  The 
master  recommends  that  the  bond  and 
mortgage  be  adjudged  null  and  void,  and 
that  the  complaint  be  dismisRed,  with 
costs.  1  do  not  consider  It  oecebsary  to 
take  up  the  exceptious  aeriatlm,  and  I 
will  announce  ray  conclusions  briefiy,  en- 
deavoring to  conform  as  uear  aa  I  can  to 
the  rnllnjra  of  the  aopnme  conrt  on  this 
subject.  I  am  inclined  to  think  that  the 
admissions  in  the  answer,  that  the  bond 
and  mortgage  were  duly  executed  are  In  ac- 
cordance with  the  testimony,  but  after  the 
admisaloD  In  the  pleadings  it  Is  too  late 
now  to  claim  that  there  was  any  defect 
which  could  affect  tbe  plaintiff.  After  the 
execution  ot  the  bond  and  mortgage,  tbe 
defendant,  tu  put  It  no  stronger,  allowed 
her  husband  to  take  them  totheplalntifTa 
officers  and  ogenta,  where  tbey  wen  dla- 
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etniDted.  The  plaintiff  had  a  right  to  act 
on  the  aBsouiptlMD  that  the  husband  was 
the  agent  i>f  the  defendant  for  the  purpose 
ul  havlDfr  the  bond  discounted  and  receiv- 
ing the  money.  The  money  was  loaned  to 
her,  and  the  payment  to  the  haBbnnd 
and  afcent  was  a  paymtoit  to  her.  And  I 
we  no  reaBun  why  a  married  woman 
Bhouid  not  be  held  bonnd  by  snch  a  trans* 
action  as  well  as  any  other  person.  To 
allow  her  now  to  set  np  as  a  defense  that 
her  husband  had  been  Kullty  of  a  fraud  on 
her  rights  would  operate  as  a  greater 
fraud  on  the  plaintiff,  whom  she  permit- 
ted to  be  misled  by  the  execu  tlon  of  the 
bond  and  mortgage,  and  delivering  them 
to  her  bnaband  underclrcurostances  which 
held  blm  out  to  plaintiff  as  her  agent  for 
this  business.  I  hold  that  this  was  a  lend- 
ing ol  the  money  to  her,  and  that  she  la 
estopped  from  denyluK  It.  unless  It  shall 
Attlrmatlv^y  appear  that  In  some  way  It 
was  brought  home  to  the  noUce  of  plain* 
tilTB  agent  or  officers  that  the  money  was 
(or  the  use  of  her  husband,  or  some  oth- 
er perBoo  besides  herself,  and  of  which 
there  was  not  the  flltghteet  evidence.  T 
coofese  that  I  see  no  Kood  reason  why  she 
Bhoald  not  be  bouhd  by  her  bond  and 
mortgage,  even  If  she  had  communicated 
the  fact  to  the  plaintiffs  that  she  Intended 
to  give  the  money  to  her  hnaband.  In 
tbe  Uglit  of  recent  decltlons  of  the  aa- 
preroe  court,  I  do  not  regard  tt  as  at  all 
Important  whether  any  statement  was 
made  to  the  plaintiff  that  the  money  was 
borrowed  for  her  own  use  or  not,  or  as  to 
wbat  use  was  in  fact  made  of  it.  If  she 
borrowed  themoney,  It  was  not  necessary 
for  It  to  be  for  the  benefit  of  her  separate 
estate.  See  ABSoelatloo  v.  Jonea,  10  S.  E. 
Kep.  1079,  (S.  O.  March.  1H90.)  It  Is  or- 
dered and  adjudged  that  tbe  report  of  the 
master  be  overruled.  The  Interest  Is  pay- 
able semi-annually  In  advance,  and  bears 
latercHt.  Tbe  last  payment  of  Interest 
was  due  18th  January,  1890.  I  have  al- 
lowed two  montha  and  twenty-two  days 
tntereat  on  the  principal  instead  of  six 
montha,  (or  this  last  payment  of  interest, 
and  bare  calculated  Interest  on  all  these 
sums  of  mipaid  Interest  to  date.  The 
amountnowdue  Is  (92,106.80)  two  thou- 
sand one  hundred  and  six  80-100  dollars. 
It  Is  therefore  ordered  and  adjudged  that 
the  mortgaged  premises  be  sold  by  the 
master  on  some  convenient  sales  day,  aft- 
er duo  advertlsment  In  one  of  the  newa- 
papers  published  In  tbe  city  uf  Charleston, 
for  one-third  cash,  and  the  balance  on  a 
credit  of  one  and  two  years,  with  Interest 
from  the  day  of  sale,  to  be  secured  by 
the  bond  of  the  purchaser  and  mortgage 
of  the  premises,  and  a  policy  of  Insurance 
on  the  buildings  on  the  lot  to  the  f  iiU  ex- 
tent at  their  insurance  value,  to  be  as- 
signed to  the  master:  the  purchaser  to 
have  the  right  to  pay  all  cash,  and  either 
party  to  have  the  right  to  purchase  at 
the  sale.  It  Is  ordered  that  out  of  the 
proceeds  of  the  sale  the  master  do  pay  the 
costs  and  expenses  of  the  sale,  and  then 
the  plaintiff's  costs,  including  ofbcers  of 
the  eonrt,  attorneys  and  wltntssses;  then 
tbe  amount  of  the  mortgage  debt  and  in- 
terest theretm;  If  there  be  any  surplus, 
the  same  to  be  paid  to  tbe  defendant;  I 


and  if  there  be  any  deficiency  on  tbe  com- 
ing in  of  tbe  master's  report  on  sale,  the 
plaintiff  shall  have  the  right  to  move  for 
leave  to  enter  Judgment  and  Issue  exe- 
cution for  the  same.  It  la  ordered  that  In 
compliance  with  the  terms  of  sale  tbe 
master  shall  execute  and  deliver  to  the 
purchaser  title  to  the  property  so  sold, 
and  that  he  be  let  Into  possession  thereof, 
and  that  the  defendant,  and  all  persons 
claiming  under  her  since  the  RHug  of  the 
notice  of  Its  pendens  in  this  case,  be  forev- 
er barred  and  foreclosed  of  all  right  and 
equity  of  redemption  in  tbe  mortgaged 
premises  so  sold  and  conveyed.  T.  B. 
Fbasecb,  Presiding  Judge.  10th  April, 
1890." 

Defendant  appeals  from  tbe  decree. 
Lord  &  Hyde,  for  appellants.   C  A,  Ue- 
Ungb,  for  respondent. 

IkfolvRR,  J.  This  was  an  action  to  fore- 
close a  mortgage,  and  tbe  defense  was 
that  the  defendant, .being  a  married  wo- 
man at  the  time,  had  no  power  to  make 
the  contract  evidenced  by  the  bond  and 
mortgage  upon  which  the  action  was 
based.  In  the  complaint  it  Is  alleged  that 
tbe  defendant  made  and  executed  the  bond 
and  mortgage  in  question  to  the  plaintiff, 
and  in  the  original  answer  defendant  ad- 
mits this  allegation,  "but  alleges  that  at 
the  time  of  the  execution  and  delivery  of 
the  bond  and  mortgage  mentioned  this 
defendant  was  a  married  woman ;  that 
the  money  received  from  tbe  plaintiff  cor- 
poration waij  not  used  for  tbe  benefit  of 
this  defendant,  or  for  tbe  benefit  of  her 
separate  estate."  And  in  her  amended 
answer  she  makes  tbe  same  admission, 
"but  alleges  that,  at  tlie  time  of  tbe  exe- 
cution and  delivery  of  the  bond  and  mort- 
gage mentioned,  this  defendant  was  a 
married  woman,  and  that  said  bond  and 
mortgage  were  not  made  for  the  benefit  of 
her  separate  estate."  Tbe  undlspnted 
facts  are  that  Dr.  G.  J.Luhn,the  husband 
of  defendant,  representing  himself  as  agent 
of  his  wife,  made  an  application  In  writ- 
ing to  the  plaintiff  (or  the  loan  of  the 
money  mentioned  In  the  bond,  to  be  se- 
cured  by  a  mortgage  on  a  lot,  owned  by 
defendant,  on  Smith  street,  which  appli- 
cation was  signed,  "Josephine  S.  Luhn. 
per  O.  J.  Luhn ; "  and  that  a  few  days  aft- 
erwards, when  the  loan  had  been  ap> 
proved  by  the  board  of  directors  of  tbe 

glalntlff  bank,  Dr.  Lqhn  delivered  to  the 
ank  the  bond  and  mortgage,  and  ob- 
tained the  iponey,  and  the  loan  was 
charged  on  the  books  of  the  bank  against 
Mrs.  Josephine  S.  Luhn. 

Tbe  iBHues  were  referred  to  Master  Sass, 
who  made  his  report,  wherein,  after  nor- 
ratlng  the  (acts  which  be  considered  as  es- 
tablished by  tbe  evidence,  which  is  set  out 
In  the  "case."  concluded, as  matter o(  (act, 
"that  Mrs.  Luhn  did  not  receive  the  mon- 
ey raised  upon  the  bond  and  mortgage, 
and  that  the  plaintiff  has  failed  to  show, 
by  satisfactory  proof,  that  the  contract 
sued  upon  was  made  with  reference  to 
Mrs.  Luhn's  separate  estate;"  and,  as 
matter  of  law.  "that  the  bond  and  mort- 
gage sued  upon  must  be  declared  nuU  and 
void."  To  this  report  the  plaintiff  died 
numerous  exceptions,  and  tbe  case  was 


Digitized  by  Google 


860 


60I7THEASTSB1T  BEPOBTEB,  Tui:.  18. 


heard  by  Mb  honor,  Jndge  Fraber.  npon 
the  report  ond  excepldous.  who  rendered 
tal8  decree  (which,  tngether  with  the  mas- 
ter's report,  sboald  be  Ineurporated  In  tha 
report  of  this  case)  orerrullug  the  concla- 
slons  reached  by  the  master,  for  the  rea- 
sons therein  stated,  and  rendering  Judg- 
ment In  favor  of  plaintiff.  From  this 
Judgment  defendant  appeals  upon  the  sev- 
eral grounds  set  out  in  the  record,  which, 
under  the  view  we  talce  of  this  case,  need 
not  be  speelflcally  stated  here.  In  Asso- 
eiatloD  T.  Jones.  82  S.  G.  818, 10  S.  £.  Bep. 
1079,  the  following  language  was  used  by 
thecuurt:  "Since  the  dectstons  In  the  cases 
of  Grelg  V.  Smith,  29  S.  C.  426,  7  S.  E.  Rep. 
610;  Brown  v.  Thomson,  81  S.  C.  436,10 
8.  £.  Rep.  95;  Gwynn  v.  Gwynn,  SI  S.  C. 
482. 10  S.  £.  Rep.  221 ;  Howard  r.  Kitch- 
ens, 31  S.  C.  490,  in  S.  G.  Rep.  224;  Law  t. 
Lipscomb,  31  S.  C.  604, 10  8.  E.  Rep.  226, 
1104;  and  Schmidt  r.  Dean,  81  S.  G.  488, 10 
8.  B.  Rep.  238,  1104,— It  must  be  regarded 
as  settled,  that  where  a  married  woman, 
either  directly  or  through  her  agent,  bor- 
rows money  from  another,  the  money  so 
borrowed  becomes  at  once  a  part  of  her 
separate  estate,  and  her  contract  to  repay 
the  same  Is  a  contract  with  referrace  to 
her  separate  estate,  which  may  be  enforced 
against  ber;  and  that  the  lender,  In  the 
absence  of  notice  to  the  contrary,  has  a 
right  tu  assume  that  the  money  was  bor- 
rowed for  the  Qse  of  the  married  woman ; 
and  she  Is  estopped  from  denying  that 
fact,  unless  'it  Is  shown  that  the  lender 
had  notice  to  the  contrary.  These  cases 
turthermore  determhie  that  the  husband 
may,  II  BO  authorised  by  the  wUe.  act  as 
her  agent,  and  that  the  disposition  which 
may  be  made  of  the  money  after  It  has 
been  borrowed  cannot  affect  the  qnestion. 
See,  also,  McCord  v.  Black  well,  81  S.  C.  125, 
9  a.  E.  Rep.  777." 

la  view  of  tbis  deliberate  statement  of 
what  must  be  considered  as  the  settled 
law  ol  this  state  In  regard  totheeontracts 
of  married  women  entere<l  Into  after  the 
adoption  of  Gen.  St.  1882,  and  prior  to  the 
amendment  of  1887.  it  seems  to  us  that  the 
material  quesrions  raised  by  this  appeal 
are:  (Ij  whether  the  money  secured  by 
the  bond  and  mortgage  was  borrowed  for 
the  use  ot  the  defendant;  (2)  If  not,  wheth- 
er the  plaintltl  had  any  notice  that  It  was 
borrowed  for  the  use  of  her  husband. 
While  there  is  no  evidence  that  the  money 
was  borrowed  by  defendant  in  person,  we 
thlnh  the  evidence  does  shuw  that  It  was 
borrowed  by  her  through  her  busbaud  as 
ber  agent.  Jt  Is  true  that  there  Is  no  di- 
rect evidence  that  the  defendant  had  ever 
constituted  ber  bnsband  tasr  agent,  yet 
agency  may  be,  and  often  Is,  established 
by  drcumstances  There  can  be  no  doubt 
that  In  this  Instancethe  husband  assumed 
to  act  as  agent  for  his  wife  in  effecting 
this  loan,  and  so  represented  himself  to 
the  plaintirr;  for  the  application  was  In 
writing  to  which  the  name  of  the  defend- 
ant was  signed  by  the  husband  as  her 
agent;  and  though  this  would  not  bo 
Bufflcient,  ol  Its^r,  to  establish  the  agency, 
yet.  talson  In  connection  with  the  other 
circumstances,  we  think  the  agency  is 
clearly  established.  Tliedefendant  admits 
In  her  answer  the  execntion  of  the  bond 


and  mortgage,  which  necessarily  Involved 
the  delivery  of  those  papers;  and  ai*  It  is 
not  pretended  that  she  delivered  them  In 
person  to  the  plaintiff,  but  they  were  deliv- 
ered by  the  husband,  ber  admission,  con- 
nected with  this  act  of  the  husband, 
shows  that  they  were  delivered  by  him  as 
her  agent,  unless  we  should  assume,  in  the 
absence  of  any  evidence  to  that  effect, 
that  this  husband,  who  the  defendant's 
own  witness,  her  mother,  says  was  "a 
kind  husband, — all  that  coold  be  desired 
am  a  hosband  and  father,  "—had  practiced 
a  deliberate  fraud  on  .his  wife.  If,  then, 
the  husband,  as  the  agent  of  his  wife, 
made  this  application  in  bis  wife'B  name 
for  the  loan  of  the  money,  promising  to 
deliver,  and  actually  delivering,  his  wife's 
bond  and  mortgage,  the  execution  of 
which  is  admitted  by  her,  to  secure  the 
repayment  of  the  uionsy  borrowed,  snrely 
the  ptalndft  had  a  right  to  assume.  In  the 
absence  of  any  evidence  whatever  to  the 
contrary,  that  the  money  was  being  bor- 
rowed (or  the  wife's  own  nee,  upon  the 
plain,  commoD-senne  view  that  where  one 
person  applies  to  another  for  the  loan  ol 
monftytbe  lender  has  aright  to  assome. 
in  the  absence  of  anything  being  said  or 
Intimated  to  the  contrary,  that  the  bor- 
rower wants  the  money  for  bis  own  UBB. 
It  Is  contended,  however,  that  this  doc- 
trine, which  It  is  claimed  was  for  the  first 
time  laid  down  In  Association  v.  Jones, 
supra.  Is  In  conflict  with  the  rule  laid 
down  in  Taylor  r.  Barker,  30  S.  0.  242,  9 
8.  E.  Rep.  lU;  McCord  v.  Blaekwell,  81  S. 
C.  135,  9  8.  B,  Bep.  777:  Brown  v.  Thom- 
son, 81  8.  O.  442, 10  S.  E.  Rep.  95;  and 
Gwynu  v.  Rwynn,  31  S.  C.  482.  10  S.  E. 
Rep.  221.  But  a  careful  examination  of 
those  cases  will  show  that  there  Is  no  such 
conflict.  While  It  Is  true  that,  inasmuch 
as  a  married  woman  has  but  a  limited 
power  to  contract,  a  person  dealing  witb 
her  most  take  notice  of  soeb  dlBablllty. 
and  when  he  aeefca  to  enforce  hlB  contract 
the  burden  Is  npon  htm  to  show  that  tbe 
contract  is  one  which  a  married  woman 
Is  capable  of  making,  yet  how  this  may 
be  shown  Is  an  altogether  different  ques- 
tion. Liike  every  other  factnecessary  to  be 
uBtabllshed  In  the  trial  of  a  case  In  court. 
It  may  be  shown  as  well  by  drcamstaucea 
as  by  direct  evidence. 

The  qnestion  In  every  case  like  tbe  pres- 
ent is.  flrat,  a  question  ol  fact,— whether 
the  contract  in  qnestion  was  a  contract 
as  to  the  separate  estate  of  the  wife.  If 
it  is,  then  tbe  law  declares  that  she  in  lia- 
ble; but  If  it  iB  not,  then  phe  Is  not  liable, 
no  matter  how  cleariy  she  may  have  ex- 
pressed her  Intention  to  make  her  separate 
nstate  liable.  For.  after  the  fact  Is  ascer- 
tained that  the  contract  was  not  In  refer- 
ence to  the  separate  estate  of  the  wife,  the 
qnestion  becomes  a  legal  question  of 
power,  not  of  Intention.  Applying  this 
doctrine  to  the  caoe  of  a  contract  to  secnrv 
the  payment  of  money  borrowed,  tbe  first 
Inquiry  is  whether  the  money  was  bor- 
rowed for  her  own  nse;  for  If  it  was,  then 
she  would  be  liable;  but  If  not,  then  she 
would  not  be  liable  even  though  she  may 
have  expressly  declared  her  Intention  to 
bind  her  separate  estate.  In  tbe  obliga- 
tion given  to  Bsciire  tbe  repayment  ol  the 
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money  borrowed,  tor  the  stniple  neson 
tbat  In  tbe  latter  ease  ebe  had  no  power 
to  make  aurh  a  contract,  and  berlDt«itlon 
to  do  that  which  ahe  hact  no  power  to  do 
iB  wholly  InHoffieleDt  to  bind  ber  l^ally. 
Where,  however,  a  married  woman  bor- 
rows money  or  boys  a  horse  from  an- 
other, and  by  her  cundurt  or  repreeenta- 
tioDS  f&doceB  tbe  lender  or  tbe  nodur,  a« 
the  ease  may  be,  to  Buppoee  that  ahe  Is 
borrowlDS  the  money  or  buying  the  horse 
lor  her  own  nee,  when  In  tact  ber  real  par* 
pose,  nnknown  to  the  party  with  whom 
Rhe  In  dealing,  to  to  obtain  tbe  money  or 
the  horse  tor  her  buaband  or  noma  one 
else,  she  win  be  eatopped  from  denying 
that  what  she  htrvAt  had  indaced  the 
lender  or  veodor  to  beliere  was  true,  up- 
on the  ground  that  It  wonld  be  a  (rand  to 
allow  ber  to  repadlate  a  contract  which 
she  bad  Indnced  th3  person  with  whom 
Bbe  dealt  to  believe  she  bad  the  power  to 
make,  when  as  a  matter  of  fact  she  had 
BO  Bdcb  power.  She  Is  estopped  from  dl»- 
patingthat  tbe  feet  la  as  she  represented 
It  to  be.  Bat  wimo  It  ta  once  aaeertalned 
at  a  matter  of  fact  that  tbe  contract  In 
question  was  not  made  In  reference  to  her 
separate  estate,  then  nothing  that  ahe 
may  do  or  say  will  estop  her  from  denying 
her  legal  liability-  nnder  the  (airt  a8  tbm 
ascertained.  If,  however,  the  person  with 
whom  sbe  deak,  notwithstanding  her  rep- 
nsentatlon  to  the  contrary,  has  notice 
tbat  tbe  contract  Is  not  a  contract  as  to 
ber  separate  estate,  bat  Is  for  the  benefit 
of  another,  tben  no  estoppel  will  arise,  tor 
tbe  obrioos  reasoiL  that  he  bas  not  been 
misled  as  to  tbe  fact,  and  he  is  botmd  tu 
take  notice  of  the  le^cal  disability  of  tbe 
married  woman  under  the  facts  of  which 
be  has  notice.  Tbe  following  lengaage, 
oaefl  by  this  court  In  thecaaeof  Gwynn 
V.  Gwynn.  ns  reported  In  27  S.  C.  at  page 
542, 4  S.  E.  Rpp.  229.  to  quoted  and  relied 
Qpon  by  eoansel  for  appellant:  "It  dues 
aot  seem  to  as  that  there  la  any  room  for 
any  estoppel.  As  we  have  seen,  the  ques- 
tion is  one  of  pow^r,  not  of  Intention : 
and  In  the  abaoiceof  any  allegation  and 
proof  of  frand  we  do  not  see  how  any  rep- 
Rsentatlons.  either  by  word  or  act,  could 
aSect  the  Inquiry."  Batlt  wnibeobserved 
tbat  this  language  was  used  after  It  had 
been  ascertalotid  that  the  coutract  there 
in  question  was  not  such  a  contract  as  a 
married  woman  was  capable  of  making; 
And  hence,  while  tbat  langoage  was  en- 
appropriate  to  tbe  case  thai  under 
eonslderaUcniJt  has  no  applleatioD  to  the 
pnsent  ease.  There  It  was  sought  to 
make  a  married  woman  liable  nnder  a 
contract  ot  partnerstalp,  and  there  was  no 
qaestion  ot  fact  there  as  to  the  nature  of 
tbecontract;  whilehere  tbe  primary  ques- 
tion Is  of  fact.  In  that  case,  after  reacb- 
btg  Che  conclusion  that  a  married  woman 
had  no  power  to  enter  Into  a  contract  ot 
partnerahlp.  It  followed  necessarily,  as  we 
bare  said  above,  that  nothing  which  sbe 
may  have  afterwards  said  or  done  could 
affect  tbe  Inquiry.  It  aeems  to  uh,  there- 
fore, tbat  there  was  no  error  on  the  part 
of  tbe  drcnlt  judge  in  boldlng  that  the  tes- 
timony was  aaffliclent  to  show  tbat  tbs 
money  was  bomywed  by  tbe  defendant 
throagh  ber  bnabaad,  aa  bar  acait>torlMr 


own  use,  and  Uiat  she  Is  fberefore  liable,, 
unless  It  further  appears  that  the  plaintiff 
had  notice,  at  thf'  time,  that  the  money 
was  burrowed  for  the  use  ot  the  liuaband. 

This  brings  us  to  the  second  question  la 
the  cane.  There  is  certainly  no  direct  evi- 
dence of  any  such  notice  to  tbe  plain  tllT. 
On  tbe  contrary,  all  the  circumstances- 
show  tbat  the  olalntirr  had  every  reasoD 
to  believe  that  the  money  was  wanted  for 
the  nse  of  tbe  wife.  The  application  for 
tbe  loan  was  made,  In  writing,  In  her 
name,  and  her  separate-  property  was 
offered  as  serurlty.  Her  bond  and  mort> 
gage  were  delivered  by  one  manifestly 
dothed  with  her  authority  as  agent;  for^ 
as  we  have  said,  tbe  admission  in  her  an- 
swer of  the  execution  of  these  papers  nec- 
essarily implies,  in  view  of  the  uudlspnteif 
tact  that  they  were  delivered  by  herhun- 
band,  and  not  by  herself  In  person,  that 
he  was  her  agent  In  making  such  delivery. 
The  loan  was  charged  on  the  books  of  the- 
bank  against  Mrs.  Lnhn,  and  not  against 
ber  husband;  and  tbls  tends  to  show- 
that  tbe  bank  then  regarded  the  transac- 
tion as  a  loan  to  her.  But  when  to  this  Is 
added  tbe  testimony  of  the  cashier  that 
Dr.  Lufan  stated  at  the  time  tbat  the 
money  was  to  be  used  in  the  erection  of 
a  building  by  Mr^.  Luhn,  we  do  not 
how  it  is  possible  to  donbt  that,  so  far 
from  tbe  bank  having  any-  notice  tbat  the- 
money  was  borrowed  fur  the  use  of  thn- 
bnsband,  there  was  every  reason  to  be- 
lieve that  It  was  borrowed  tor  the  use  of 
the  wife.  The  tact  tbat  tbe  money  waft 
delivered  to  tbe  husband  eannot  affect  tbe 
question;  for  this  was  manifestly  done 
because  the  bank  regarded  falm  as  her 
agent,  and  had  every  reason  to  so  treat 
him.  While,  therefore,  we  ars  not  pre- 
pared to  Indorse  tbe  remark  of  the  circuit 
judge  to  the  effect  that  she  would  be  lia- 
ble "even  if  she  had  communicated  the 
fact  to  the  plaintiff  that  ahe  intended  to 
give  the  money  to  ber  hushand. "yet  we' 
think  the  conclusion  which  he  reached 
was  correct,  tor  the  reasons  stated  above. 
The  judgment  ot  this  eonrt  Is  that  tb» 
Judgment  ol  tbe  drcnlt  court  be  affirmed. 

McGowAN,  J.,  eoneum  In  tbe  result. 

State  ex  nl.  Canada?  v.  Black,  Sberia. 

(Supreme  Court  cf  South  Carolina.    June  17, 
1891.) 

MaSDAMUB  to  BHEKIVr— EtBCOVBBT  OP  FoSBBSSIOir 

OP  Land— JuBiBDiOTio:!!  in  Cbrtioiuiu. 

1.  Geo.  St.  S.  C.  S  1817,  provides  that,  on 
the  determination  of  a  lease  of  lands,  when  the 
leasee  shall  hold  over,  any  two  JosUoas  In  the 
county  may,  on  proof  by  the  lessor,  summon  a 
Jury  to  try  the  oase,  ana,  if  they  shall  find  that 
the  lessor  la  entitled  to  the  possession  of  the 
premises,  the  Justices  shall  thereupon  issue  their 
warrant,  commanding  the  sheriff  to  deliver  to 
such  lessor  full  possession  of  the  premises. 
Held,  that  where,  on  verdict  against  tbe  lessee 
aad  one  holding  tinder  him,  tiie  justices  have 
Issued  the  proper  warraat  to  the  sheriff,  man- 
damus will  lie  to  compel  him  to  execute  same; 
and  the  fact  that  certiomri  proceedingB  are 
pending  before  a  judge  of  another  olrouit  is  im- 
material, when  such  proceedings  are  void  for 
lack  ofjurisdiction. 

3.  Under  sections  8116^  3117,  relative  to  the 
faootlons  of  druvit  ]ndgaa»  which  provide  that  a 


Digitized  by  Google 


862 


SOUTHEASTSBH  BEPOBTEB,  Yoi-  18. 


oircnlt  Jndffe  shall  have  Jurisdiction  to  discharere 
all  tbe  duties  ot  bis  ofBce  within  the  circuit 
where  he  resides,  except  the  holding  of  circuit 
courts  therein,  when  some  other  circuit  judge 
shall  be  engased  in  holding  said  courts,  a  judge 
has  no  jurisdiction  to  grant  a  writ  of  certiorari 
tn  a  OBse  tried  in  another  circuit,  while  the  Judge 
thereof  la  holding  court  therein. 

Petltiun  for  mandamna. 

Orl^nal  petition  for  maadamua  by 
State  ex  rel.  J.  I.  Canaday.  Gen.  St.  S. 
C.  §§  2117,  relative  to  the  functionB  of 
cricult  ludges.  provide  that  a  clrcalt  JadKe 
shall  have  JarlHdlftioa  to  diMCharge  all  the 
duties  ot  bis  ofHce  within  the  circuit  where 
be  resides,  except  the  holding  ot  clrcolt 
courts  therelD,  when  some  other  circuit 
Judge  shall  be  engaged  In  holding  said 
courts. 

Howell,  Murphy  A  Fairow,  for  petition- 
er.  Traey  A  Klein,  for  defendant. 

McIvRB,  J.  This  was  a  petition  ad- 
dressed to  this  court  tn  tbe  exercise  of  its 
original  Jurisdiction,  for  the  purpose  of 
obtaining  a  writ  ot  mandamna  directing 
the  respondent  "to  forthwith  put  your 
petitioner  Into  possession  of  the  lands 
hereinbefore  mentioned  and  described."  In 
the  petition,  which  was  verified,  it  is  al- 
leged that  the  petitioner  4a  tbe  owner  of 
and  entitled  to  the  immediate  possesaion 
ot  a  certain  tract  of  land  situate  In  the 
county  of  Colleton,  particularly  described 
therein.  (3)  That  on  the  lltb  ot  October, 
1890,  he  made  an  affidavit  (a  copy  of  which 
is  filed  with  the  petition  as  an  exhibit) 
before  a  trial  Justice  of  said  county,  that 
one  Phillip  Loyd  was  in  posseasioD  ot  the 
said  premises  as  a  tenant,  and,  though 
bis  lease  had  expired,  bad  refased  to  sur- 
render possesslun  to  tbe  petitioner.  (3) 
That  tbe  said  trial  Justice,  together  with 
another  trial  Justice  of  said  county,  took 
the  necessary  proceedlnga  (copies  of  which 
accompany  the  petition  as  exhibits)  under 
section  ]8]7ot  the  General  Htatutea  toeject 
the  said  Philip  Loyd  and  one  James 
Sanders,  who,  it  was  alleged,  was  alao  In 
poBsession  under  the  said  Phillip  Loyd 
and  by  bis  consent.  (4)  That  as  the  re- 
sult of  such  proceeding,  and  in  conform- 
ity witu  the  verdict  of  the  Jury,  tbe  said 
trial  Justices  issued  their  warrant  ad- 
dressed to  the  said  Robert  Blark,  aa  elier- 
iff  ot  Colleton  county,  commanding  him 
"forthwith  to  deliver  to  the  said  J.  I. 
Canaday  full  possession  of  the  premises  as 
hereinafter  described,  and  to  levy  expenses 
Incurred  of  the  goods  and  chattels  ot  Mrs. 
L.  C.  Campbell. "  A  copy  of  this  warrant, 
containing  a  deacrlptlon  of  tbe  premises, 
la  likewise  filed  as  an  exhibit  with  the  pe- 
tition. (5)  That  the  respondent,  Robert 
Black,  has  refused  to  execute  tbe  warrant 
of  the  said  tVial  Justices  requiring  him  to 
deliver  possession  ut  the  said  premises  to 
the  petitioner,  basing  his  refusal  upon  an 
order,  aet  out  In  the  petition,  granted  by 
his  honor.  Judge  Izi.as,  Judge  ot  the  first 
Judicial  circuit,  at  his  chambers  In  Mt. 
Pleasant.  In  Berkeley  county,  a  county 
wbich  is  not  embraced  within  the  limits  of 
the  second  circuit,  wherein  tbe  land  In 
question  Is  situate,  and  wherein  the  cause 
of  action  arose.  (6)  That  this  order  was 
based  upon  anexparteunverifled  petition. 


presented  by  tbe  said  James  Sanders,  fa 

copy  of  which  Is  filed  as  an  exhibit.)  pray- 
ing that  a  writ  of  certiorari  might  be 
issued,  directed  to  the  said  trial  Justices, 
requiring  them  to  certify  tlielr  proceedings 
to  thu  next  term  ot  tbe  circuit  conrt  f<ir 
CoUeton  county,  and  that  in  tbe  mean 
time  further  proceedings  to  said  cause  be 
stayedi  and  thatupon  tbls  petition  Judge 
IzLAR,  without  notice  to  the  relator.  In- 
dorsed the  following  order:  "On  filing 
and  reading  the  foregoing  petition,  and 
on  application  of  W.  B.  Klein,  attorney 
tor  petitioner,  I  allow  the  wrltof  certiorari 
herein  prayed  for,  and  order  that  all 
further  proceedings  In  said  action  be 
stayed."  (7)  Rdatorsubmlta  that. inas- 
much as  bis  honor,  Judge  Aldbicu,  Judge 
of  the  second  circuit,  was  then  in  said 
circuit,  holding  court  therein,  his  honor. 
Judge  tZLAK,  had  no  Jurisdiction  to  grant 
the  order  allowing  the  writ  of  certiorari, 
and  staying  tbe  proceedlnga.  It  will  be 
noted  that.  In  stating  tbe  substance  ol 
this  petition,  we  have  not  followed  tbe 
numbering  ot  tbe  paragraphs .  as  fonnd  in 
the  petition,  and  tbls  statement  Is  made 
simply  to  avoid  contusion  or  misappre- 
hension. 

Upon  hearing  this  petition,  the  usual 
rule  to  show  cause  was  issued,  to  which 
the  respondent  has  made  return,  In  which, 
while  not  controverting  any  ot  the  tacts 
stated  in  tbe  petition,  he  states  add!  tional 
tacts  which  are  not  traversed  by  the  re- 
lator, to-wlt,  that  on  the  1st  of  November. 
1890.  the  order  ot  Judge  Ielar  "came  up 
for  a  hearing  before  his  honor.  Judge  Alo- 
RicH,  at  Walterboro,  when  the  return  of 
the  said  trial  Justices  was  read,  and  objec- 
tion to  tbe  anttaority  of  Jndge  Ixlab  was 
then  made  as  to  his  riirfat  to  grant  tbe 
same;  tbatsncb  bearing  was  povtponed, 
and,  owing  to  the  Indisposition  of  Judge 
Af.DRiGH,  was  not  heard  during  the  Octo- 
ber term  ot  court  tor  Colleton  county,  and 
the  cause  was  continued;"  and  flies  as 
exhibits  copies  of  said  return,  etc.  Re- 
spondent submits  "  tl^at  it  is  not  his  plain 
ministerial  duty  to  obey  an  order  of  eject- 
ment unless  the  same  be  regular  In  form, 
and  directed  solely  against  the  parties  to 
the  pnweedlng,  and  unless  tbe  same  issue 
from  a  court  of  record  or  otber  competent 
authority;"  and  that  It  is  not  bis  plain 
ministerial  duty  to  disobey  the  order  ot  a 
circuit  Judge,  regular  on  its  face. 

The  first  ground  relied  upon  by  tbe  re- 
spondent dearly  cannot  besnstalned.  It 
Is  conceded  that  the  pn>ceedlng  wbich  cul- 
minated In  the  warrant  was  instituted 
under  section  1817  ot  the  General  Statutes, 
and  that  section  expressly  declai*e8  that 
"If,  upon  hearing  the  case,  the  Jury  shall 
be  satisfied  that  the  complainant  is  enti- 
tled to  the  premises  In  question,  they  shall 
sufind;  whereof  the  Justices  shall  make  a 
record,  and  ahall  thereupon  Issue  their 
warrant,  directed  to  the  sheriff  of  the  cooa- 
ty  wherein  the  lands  are  situated,  com- 
manding him  forthwith  to  driver  to  sach 
leaaee,  his  heirs  or  aaslgna,  full  posnessloa 
of  the  preml8»?8,  and  to  levy  all  expennes 
incurred  of  tbe  goods  and  chattels  of  the 
lessee,  or  the  T>erson  in  poasesalon  aa 
aforesaid."  Hen:  was  a  plain  ministerial 
dntgr  Imposed  spun  the  sheriff,  which  be 
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was  bonnd  to  pertorm.  He  bad  no  aa- 
tborit^vtolnquireiato  tbe  regularly  of  the 
proceediiiKS  befuro  tfae  trial  lastices,  or 
wbetber  tbeyfaad  committed  any  errors  In 
petTormiDg  th«)  duties  required  of  them  by 
the  statute.  Whetherall  the  properparties 
bad  been  made  was  not  for  him  to  inquire 
about.  His  dnty  was  simply  to  execute 
the  warrant  as  It  came  to  him.  See 
Brags  V.Thompson,  19  8.  C.  676;  Oo«>d- 
roin  V  Gilreath,  82  S.  C.  391, 11  S.  E.  Ren. 
2m,  Rogers  v.  Marlboro  Co..  82  S.  G.  661. 
11  S.  £.  Rep.  888.  If  the  trial  Justices  com- 
mitted any  errors  of  law,  either  in  the  In- 
Btltutlon  or  conduct  of  the  proceedings, 
thf.  law  affords  a  remedy  for  the  correction 
of  such  errors;  bnt  It  Is  not  to  be  found  In 
the  refusal  of  the  eheritt  to  execute  tbe 
warrant.  If,  for  example,  tbe  trial  Justices 
Improperly  Incorporated  In  the  warrant  a 
mandate  to  levy  the  expenses  out  of  tbe 
property  of  Mrs.  Campbell,  (as  to  which, 
however,  we  adjudge  nothing,  as  she  Is 
not  a  party  to  this  case,)  she  will  have 
her  remedy,  If  the  sheriff  undertakes  1o 
make  sncb  levy.  But  that  matter  is  not 
before  us,  as  the  only  question  presented 
for  our  decision  is  whether  tbe  rdator  Is 
entitled  to  a  writ  of  mandamus  requiring 
tbe  respondent  forthwith  to  deliver  pos- 
BFHsIon  of  the  premises  to  the  petitioner. 

The  only  real  question  In  the  case  Is 
whether  tbesecood  ground  upon  which  tbe 
respondent  bases  tata  refusal,  to-wlt,  theor^ 
der  f>f  Judge  Izi^r.  can  be  sustained. 
There  can  be  no  donbt  that, If  Judge  Izlar 
bad  Jurisdiction  to  grant  such  order,  this 
would  afford  ample  excuse  to  the  respond- 
ent for  refusing  to  obey  the  mandate  of 
the  trial  justices.  Bat  if.  on  the  other 
band,  he  bad  no  such  Jurisdiction,  tlien  It 
Is  obvious  that  the  order  is  n  nullltj',  and 
BHordB  no  excuse  whatever  to  respond- 
ent. If  tbe  order  was  a  nullity,  then  It  Is 
tbe  same,  legally,  as  If  no  sncb  order  had 
ever  been  signed;  In  which  case  respond- 
ent would  stand  without  any  excuse 
whatever  for  refusing  toobey  the  mandate 
of  the  trial  Justices,  and  the  appropriate 
remedy  would  be  by  mandamun.  The  vi- 
tal question,  then,  in  whether  Judge  Izlar 
bad  any  Jorisdlction  to  grant  the  order  In 
question.  His  Jurisdiction  Is  assailed  up- 
on two  gronnds:  (1)  Because  the  order 
was  granted  at  chambers;  (2)  because 
it  was  in  a  cause  arising  In  the  second  dr- 
CDlt,  and  only  triable  there,  by  the  Judge 
o[  the  first  circuit,  while  holding  tbe 
courts  of  that  circuit;  the  resident  Judge 
o(  tbe  second  circuit  being  at  the  time  In 
the  second  circuit,  and  engaged  in  holding 
tbe  courts  of  that  circuit. 

Flrat,  there  can  be  no  doubt,  since  the 
case  of  State  r.  Senft.  2  Hill,  (S.  C.)  870. 
that  tbe  wrItofcert/nr;i/'/,atcommonlaw, 
cuald  only  be  granted  In  open  court,  In 
term-time:  and  hence.  It  the  writ  can  be 
granted  by  a  Judge  at  chambers,  the  pow- 
er  must  be  derived  either  from  tbe  coustl- 
totlon  or  from  some  statute.  It  Is  very 
obrlous  that  this  power  Is  not  conferred 
Dpon  a  Judge  at  chambers  by  any  prorls- 
ioD  of  the  constitution,  and  bence  it  must 
be  looked  fnrin  somestatute.  Section  2115 
of  the  Gfneral  Statutes,  the  object  of 
wbich  sceniH  to  have  been  to  confer  upon 
tbe  circuit  Judseaat  cbamtrara  tbe  power 


to  grant  owtain  specified  writs,  and  to 
hear  certain  cases  therein  mentioned,  as 
it  was  originally  adopted,  did  not  mrn- 
tlon  writs  of  certiorari  as  one  of  the 
writs  which  might  be  granted  at  cham- 
bers; but,  at  the  very  next  seselun  of  the 
general  assembly,  the  act  of  21st  of  De- 
cember, 1882,  (18  St.  88,)  was  passed,  man- 
ifestly tor  the  purpose  of  supplying  this 
omission,  tor  the  amendment  was  simply 
that  the  section  be  amended  so  as  to  read 
as  follows;  repeating  the  language,  lu 
totidem  v€rbia,ot  the  section  as  originally 
adopted,  with  the  single  addition  of  writ 
of  certiorari  to  tbe  writs  named  In  this 
section  as  it  originally  read.  So  that  <t  Is 
plain  thatthesole  object  of  the  act  of  18S2, 
above  dted,  was  to  confer  upon  a  circuit 
Judge  lit  chambers  the  power  to  grant 
writs  of  certiorari,  as  well  as  writs  of 
prohibition  and  mandamus,  mentioned  In 
the  section  as  originally  adopter].  As 
lung  as  the  statute  law  remained  in  this 
condition,  there  could  be  no  doubt  an  to 
the  power  of  a  circuit  judge,  at  cham- 
bers, In  a  proper  case,  tu  grant  a  writ  of 
certiorari.  But  by  tbe  act  of  1887  (19  St. 
8121  fte<  tIon  2116  of  tbe  General  Statutes 
was  ngaln  amended,  and  the  form  of  this 
amendment  (t'lves  rise  to  tbe  ditHculty  in 
thld  case;  for  the  legislature,  doubtlesfi 
overlooking  the  fact  that  the  section  had 
been  previously  amended  by  the  act  of 
1882,  so  as  to  Insert  therein  writs  of  cer- 
tiorari, after  specifying  the  amendments 
then  proposed  to  he  made,  used  these 
words:  "Ho  that  said  section,  when  so 
amended,  shall  read  as  follows;"  repeat- 
ing the  language  of  tbe  section  as  It  orig- 
inally appeared  in  the  General  Statutes 
with  such  additions  as  were  then  made, 
but  omitting  the  addition  of  writs  ol  cer- 
tiorari, made  by  tbe  act  of  1882.  The  re- 
sult Is  that  If  the  section  is  read  as  it  ap- 
pears In  the  act  ol  1887,  It  contains  no  pro- 
vision conferring  upon  a  Judge  at  cham- 
bers the  power  to  grant  writs  of  certio- 
rari. From  this  It  is  argued,  by  counsel 
tor  relator,  with  much  force  and  Ingenui- 
ty, tliat  tbe  practical  effect  Is  that  the 
provision  of  section  2115,  as  declared  by 
the  act  of  1882, spring  Uils  power  tu  Judges 
at  chambers,  has  been  repealed.  This 
presents  a  grave  and  Important  question, 
which,  as  it  Is  not  necessary  to  the  deter- 
mination of  the  present  case,  we  do  not 
propose  to  decide,  in  the  present  condition 
of  the  court,  but  think  it  should  be  re- 
served for  tfae  consideration  of  a  fall 
bench.  There  may  be.  and  doubtless  are, 
other  Instances  of  a  like  kind,  some  ol 
whlcb  may  be  far  more  important  than 
the  present.  We  will  tbererore,  without 
deciding  the  question,  simply  throw  out 
some  suggestions  which  have  occurred 
to  us.  While  we  do  not  doubt  that  this 
omission  was  a  clear  oversight  upon  the 
part  of  the  legislature  in  1887.  yet  It  Is  a 
very  delicate,  and  perhaps  diingerous, 
thing  for  the  court  to  undertake  tosupply 
what  it  supposes  to  be  omissions  on  the 
part  of  the  legislature,  and  we  have  no 
disposition  whatever  to  usurp  the  func- 
tions of  another  department  of  the  gov- 
ernment. It  may  be,  however,  that  where 
the  supposed  omission  does  not  rest  upon 
conjecture  merely,  but  may  be  implied 
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from  the  langnage  ased  by  the  leiflfllatnre 
Itself,  that  a  court  would  be  warranted  In 
supplying  an  ooiiselon  which  the  lanffuagre 
used  by  the  legislature  shows  was  uninten- 
tional. Authority  for  this  may  be  found  In 
End.  Interp.  St.  S§  89, 208,  298,  817.  In  this 
case  the  laDguageused  by  the  l^lslaturela 
the  act  of  lli£7  might  possibly  be  regarded 
as  negativing  any  intent  to  repeal  or  drop 
that  provision  In  section  2115,  as  amended 
by  the  act  of  1882,  conferring  the  power  in 
question;  for  It  does  not,  as  in  the  a'*t  of 
1882,  simply  declare  that  the  section  "shall 
be  amended  so  as  to  read  as  follows;"  but 
It  first  declares  what  amendments  are  In- 
tended to  be  made  by  the  insertion  of  cer^ 
tain  words,  tu  the  places  specffled,  none  of 
which  indicate  any  intention  to  drop  the 
provision  previously  Inserted  as  to  writs 
otcertloruri,  and  then  proceeds  as  follows: 
"So  that  said  section,  when  so  amended, 
shall  read  as  follows:"  giving  the  lan- 
guage originally  used  In  this  section, 
which  did  Dot  contain  the  provision  In  re- 
gard to  writs  of  eerttorarl.  It  may. 
Therefore,  be  possible  that  the  proper  con- 
struction, as  derived  from  the  language 
used  In  the  act  of  1887,  Is  that  the  purpose 
of  the  legislature  was  to  make  no  other 
alteration  In  the  section,  as  it  then  read, 
except  those  specially  indicated.  Bat,  as 
we  have  said,  we  do  not  ^vipoae  now  to 
decide  this  question. 

We  come,  then,  to  the  ranaldenttion  of 
the  serond  groand  of  objection  to  t^e 
Jurisdiction  of  Judge  Izlak  to  grant  the 
order  In  question.  Assuming,  for  the  pur- 
pones  of  this  case  only,  that  a  circuit 
Judge  has,  at  chambers,  the  power  to 
grant  a  writ  of  eerttorarl.  It  seems  clear, 
from  the  express  terms  of  the  section 
claimed  to  nonfer  the  power,  that  be  can 
only  ezerrise  socfa  power  In  the  same 
manner.  In  every  respect,  as  II  tbe  court 
-was  actually  sitting;  In  other  words, 
that  a  Judge  at  chambers  has  the  same 
power— no  less  and  no  more— than  the 
court  Itself  would  have  If  it  were  sitting 
at  the  time.  So  that  the  practical  ques- 
tion Is  whether  the  court  of  common 
pleas,  while  sitting  In  the  drat  circuit, 
would  have  tbe  power  to  grant  the  writ 
of  certiorari.  In  a  case  arising  In  another 
circuit,  and  there  triable.  Upon  this  ques- 
tion we  do  no  see  how  there  can  be  two 
oplulODB.  It  seems  to  us  that  sections 
18  and  14  of  article  4  of  the  constitution, 
read  In  connection  with  sections  2116  and 
2117  of  the  General  Statutes,  together 
with  the  case  of  Ex  parte  Parker,  6  S.  C. 
472,  point  to  but  one  concluslou ;  and 
that  is  that  the  court  of  common  pleas, 
while  sitting  In  one  circuit,  has  no  Juris- 
diction over  a  case  pending  in  another 
circuit.  It  follows,  therefore,  that  even  If 
section  2115  of  the  Greneral  Statutes  can  be 
regarded  as  conferring  the  power,  upon  a 
circuit  Judge  at  chambers,  to  grant  a  writ 
of  certiorari,  yet  Judge  Izlab  bad  no 
Jurisdiction  to  grant  the  order  under  the 
provisions  of  that  section.   Nor  can  his 

r>wer  to  doHu  ..e  derived  from  HubdlvlHiun 
of  section  402  of  the  Code  of  Clvtl  Proced- 
ure, which  reads  as  follows:  "Orders 
made  out  of  court,  without  notice,  may 
be  made  by  the  Judge  of  the  court  in  any 
part  of  tbe  state."  In  tbe  first  place,  It 


Is  more  than  doubtful  whether  this  pro- 
virion  has  any  application  to  the  grant* 
ing  of  a  writ  of  certiorari,  which  caunot 
be  regarded  as  an  order,  but  ts  rather  In 
the  nature  of  a  Judgment.  But,  in  addi- 
tion to  this,  that  provision  only  applles- 
to  an  order  made  "without  notice," 
which,  of  course,  means  an  order  whlct» 
can  property  b»  made  without  notice. 
Now,  inasmuch  as  theCode  makes  no  pro- 
vision In  regard  to  proceedings  to  obtain 
a  writ  of  rertlorarl,  and  does  provide.  In- 
section  449.  that  where  that  Is  the  case 
"the  practice  heretofore  In  use  may  be 
adopted,  BO  far  as  necessary  to  prevent 
a  failure  of  Justice, "  and  Inasmuch  as  it 
was  settled  by  the  case  of  State  v.  Senft. 
supra,  that  "the  writ  can  in  no  case  be 
granted  only  on  cause  shown, "It  seems 
clear  that  an  application  for  a  writ  of 
certiorari  does  not  fall  within  the  provls' 
ions  of  subdivision  8  of  section  402  of  the 
Code.  Again,  that  section  tmly  permit* 
an  order  without  notice  to  be  made,  not 
by  a  Judge  of  tbe  court,  but  the  langaag» 
is,  "  by  the  J udge  of  the  court  having  loris- 
dlction  of  the  case  in  which  the  orderlSBp- 
plied  for."  We  have  not  deemed  it  necea- 
sary  to  make  any  reference  to  those  spe- 
cial statutory  provisions  which  permit  a 
Judge  of  one  clrrult  to  grant  certain  or- 
ders incases  pending  In  another  circuit, 
where  the  Judge  of  such  circuit  is  absent 
or  unable  to  act;  lor  It  to  conceded  here 
that  the  Judge  of  the  second  clrcoU  was 
actoally  holding  coort  In  that  circuit 
when  the  order  In  question  was  granted 
by  Judge  Izi.ar.  Consequently  those  pro- 
visions, having  no  application  to  tbe  case 
as  presented  here,  have  not  been  consid- 
ered. We  must,  therefore,  conclude  that 
the  order  of  Judge  Izlar,  granting  the 
writ  of  certiorari,  and  staying  proceed- 
ings In  the  case,  was  a  mere  nullity;  w© 
have  no  Jurisdiction  In  the  matter;  and 
consequently  such  order  affords  no  excuse 
for  the  refusal  of  respondent  to  execute 
the  warrant  of  the  said  trial  Justlctm. 

It  Is  argued,  however,  by  respondent's 
eoansel,  that  the  relator  Is  not  entitled  to 
the  writ  of  mandamag  prayed  tor.  it^ 
cause  he  has  another  plain  and  adequate 
remedy;  and,  If  this  be  so,  then,  of  coarse, 
tbe  application  for  ma ndamna  Bhouid  be 
refused.  We  must  therefore  consider  next 
whether  the  relator  has  another  plain 
and  adequate  remedy.  The  only  one  sug- 
gested Is  under  the  proceedlntra  In  certio- 
rari now  allegfid  to  be  pending  before 
Judge  Aldrioh.  Without  stopping  to  ln> 
quire  whether  such  proceedings  would 
afford  to  the  relator  such  a  plain  and  ad- 
equate remedy  as  would  defeat  his  right 
to  /nazH/aiTK/fir.  it  Is  sufficient  to  say  that, 
having  determined  that  those  proceetlinga 
are  based  upon  an  alleged  order  which  is 
a  mere  nullity.  It  cannot  be  properly  said 
that  any  such  proceedings  are  now  pend- 
ing. The  foundation  being  taken  away, 
the  superstrncture  mast  fall.  We  think, 
therefore,  t.'iat  the  relator  Is  entitled  to 
the  writ  of  mADf^amuffaspraved  for.  The 
Judgment  of  this  court  Is  that  a  writ  of 
mandamus  do  forthwith  Issue  out  Of,  and 
under  the  seal  of,  this  court,  directed  to 
the  respondent,  Robert  Black,  as  sheriff  of 
CelletoD  euunty,  reqnlring  htm  lorthwltlk 
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to  deliver  to  tbe  petitioner  loll  poeaeaeton 
ol  the  premiaea  dMcrlbed  in  tbe  petition. 

McGowAX,  J.,  eoncnrB. 


JEnxRiBSr  et  al.  t.  Allcx  et  al. 

iSupreme  Cowrt  of  South  Carolina.  June  17, 
189L> 

BiOBT  TO  DowKB— Estoppel — AixomxsT  —  Ih- 

TEREST. 

1.  Where  a  widow  Is  estopped  from  claiming 
-certain  land,  originally  belonging  to  ber,  by  rea- 
son of  acqalesoenoe  in  a  Judicial  sale  thereof  as 
luor  hosband'a  property,  she  is  nevertheless  en- 
titled to  dower  In  socb  land. 

2.  Failure  of  the  widow  to  object  to  parol 
-evidence  that  sach  land  belonged  to  her,  on  a 
reference  held  after  it  bad  been  adjudged  to  be- 
long to  the  liushand,  does  not  oonstftute  a  waiver 
■<tf  ber  rifrbt  to  claim  dower  in  such  land. 

S.  A  creditor,  in  whose  favor  a  judgment  has 
been  passed  that  saob  land  belonged  to  tbe  hus- 
band, is  estopped  from  afterwards  claiming  that 
it  was  not  the  property  of  tbe  hnabend,  and  that 
therefore  the  vldow  u  not  entttled  to  dower 
therein. 

4.  Under  Act  B.  C.  1S83,  (IS  St.  458.)  which 
provides  "that,  on  all  assessments  of  dower  In 
lands  of  which  the  husband  died  seised,  the 
valne  *  *  *  at  the  death  of  the  husband,  with 
intocst  from  the  accrual  of  the  right  of  dower, 
shall  be  taken  and  received  by  the  courts  •  •  * 
as  the  true  value  on  which  to  assess  said  dower," 
the  value  of  the  lands  at  the  time  of  the  hus- 
band's death  will  be  ascertained  without  refer- 
ence to  any  subsequent  Improvements,  and  Inter- 
est will  be  added,  and  the  widow  allowed  one- 
sixth  of  the  total  amonnt. 

Appeal  from  common  pleas  circalt  court 
of  Spartanbars  cunnty;  Hddbon,  Jndjare. 

Action  by  John  B.  JeHerlee  and  Eber  C. 
Allen,  execators  of  Woodward  Allen,  and 
otbere,  against  Harriet  Allen,  R.  0.  Oliver 
and  otbera.  Defendant  R.  C.  Ollverbrlnge 
this  appeal.  Por  farther  statement  of 
facta,  see  7  S.  B.  Rep.  838  and  U  8.  £. 
Rep.  764,  wbere  the  case  was  before  this 
court  on  prior  appeals. 

C.  P.  Saodera  and  D.  E.  Hjdrtck,  for  ap- 
pellaots.  NkiboUa  A  Moon  and  W,  8. 
jiompaoBt  for  respondents. 

McIvKB,  J.  This  being  the  third  appeal 
In  tbia  case*  it  will  not  be  necessary  to 
make  any  farther  statement  of  the  facts 
than  may  be  found  in  29  S.  C.  601.  7S.  E. 
Rep.  828.  and  11  S.  E.  Rep.  764,  except  socb 
as  are  necessary  tor  a  proper  anderstaad- 
Ing  of  the  points  raised  by  the  present  ap- 
peal. The  attorneys  tor  the  respondent 
Harriet  Allen,  who  alone  is  interested  in 
resisting  this  appeal,  having  consented,  )n 
the  record,  that  the  Jodgment  appealed 
from  shall  be  modified  as  claimed  in  tbe 
mreral  groands  of  appeal  Indicated  in 
SQcb  consent,  except  npon  a  contingency 
which  will  nut  arlBe  under  the  view  we 
take  of  the  case,  there  are  but  two  ques- 
tions left  for  us  todetermlne:  (I)  Wheth- 
er tbe  circuit  Judge  erred  in  allowing  Mrs. 
Harriet  Allen  dower  oat  of  tbe  82- acre 
tract  of  land  mentioned  in  tbe  proceed- 
ings; (2)  whether  there  was  error  In  ad- 
judging that  she  was  entitled  to  Interest 
on  tbe  amounts  assessed  to  her  in  Hen  of 
ber  dower  from  tbe  time  of  tbe  death  of 
her  husband. 

1.  As  we  understand  it,  this  82-acre  tract 


of  land  constltated  a  partotatract  wblch, 
intact,  belonged  to  Harriet  Allen,  and  not 
to  her  husband;  but  Inasmuch  as  she  bad 
assented  to,  or  rather  acquiesced  in,  an 
order  for  the  sale  of  this  land  as  a  part  of  the 
estate  of  her  husband,  and  all  of  It  except 
tbe  82  acres  had  been  sold  as  such,  it  had 
been  previously  adjudged  in  these  proceed- 
ings that  Harriet- Allen  was  estopped  from 
claiming  tbe  said  tract  of  land  as  her  sep- 
arate estate.  It  tbls  were  all,  there  conid 
be  DO  doabt  as  to  the  rlgbtot  Mrs.  Allen 
to  claim  dower  therein.  But  It  appears 
that,  after  the  termination  of  the  action 
brought  by  Mrs.  Mobs  to  recover  the  82- 
acre  -tract  of  land,  the  pendency  of  which 
bad  prevented  the  sale  of  that  tract  and 
the  admeasurement  of  dower  therein,  an 
order  was  parsed  by  his  honor,  Jadge  Iz- 
LAB,  referring  two  questions  to  tbe  mav 
ter:  (1)  Whether  woodward  Allen  was 
seised  in  tee,  during  coverture,  of  tbe  82- 
acre  tract;  (2)  whether  Harriet  Allen  was 
entitled  to  dower  therein.  The  testimony 
taken  at  the  reference  held  In  pursuance  of 
this  order  is  set  out  In  the  "case"  as  pre- 
pared for  the  argument  of  this  appeal. 
The  master  made  his  report,  finding  that 
Woodward  Allen  was  nots^sed  Inlee  dur* 
ing  coverture  of  tbe  82>acre  tract  of  land, 
and  consequently  that  Mrs.  Allen  was  not 
entitled  to  dower  therein.  To  this  report 
the  respondent  Harriet  Allen  excepted; 
and  the  same,  together  with  other  mat- 
tera  not  necessary  to  be  adverted  to  here, 
came  before  bis  honor.  Judge  Nohton,  for 
bearing.  It  is  stated  tn  tbe  "case,"  and 
there  does  not  seem  to  have  been  any  ob- 
jection interposed  by  the  appellant  herein, 
that  "the  entire  record,  with  all  of  the 
testimony  at  tbe  various  references,  was 
before  his  bonor."  JudgeNoBTON, among 
other  thlufoii  rendered  Judgment  overrul- 
ing the  report  of  the  referee  finding  tbat 
Woodward  Allen  had  not  been  seised  in 
fee,  during  coverture,  of  tbe  82-acre  tract, 
and  consequently  that  Mrs.  Allen  was  not 
entitled  to  dower  therein,  and.  on  the 
contrary,  adjudged  that  she  was  entitled 
to  dower,  and  that  the  sums  of  money 
assessed  In  lieu  of  dower  should  bear  in- 
terest from  the  time  of  the  death  of  Wood 
wnrd  Allen.  From  this  Judgment  R.  C. 
Oliver  appeals,  whereby  the  two  qnestlons 
above  stated  are  presented  lor  our  deter* 
mination.  We  agree  with  thecircult  Judge 
that  Mrs.  Allen  is  entitled  to  dower  In  the 
82-acre  tract.  After  It  had  been  adjudged 
In  this  very. case  tbat  Mrs.  Allen  was  pre- 
cluded from  setting  up  a  claim  to  tbta 
land,  on  the  ground  that  It  had  already 
been  determined  to  be  the  laud  of  her  hus- 
band. It  would  be  strange,  indeed,  fur  the 
court  to  adjudge,  tn  tbe  same  case,  tliat 
tbe  widow  was  not  entitled  to  dower  be- 
cause ber  husband  had  never  been  seised 
in  fee.  To  use  the  language  of  tiie  circuit 
Judge:  "It  would  be  a  reproach  to  thn 
law  It  the  widow  should  be  prevented 
from  setting  up  her  fee  in  the  land  because 
It  had  beer  Hdjudged  to  be  the  land  of  her 
husband,  auil  at  tbe  same  time  prevented 
from  setting  up  the  Judgment  that  the 
land  was  her  husband's  because  witness 
testified  that  It  belonged  to  her  In  tee. " 
It  is  urged,  however,  that  thla  auumalous 
result   must  be  aiwepted,  because  tbe 
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widow  failed  to  object  to  tbe  parol  evi- 
dence before  the  referee,  aud  failed  to  In- 
trudnce  tbe  record  etfowtng  that  the  mat- 
ter  of  the  title  to  the  land  was  re^  adju- 
dicata.  We  suppose,  however,  that  the 
referee  had,  or  had  tbe  right  to  have,  the 
whole  record  of  the  case.  Id  which  he  was 
appointed,  before  him,  ncd.  in  the  abseace 
of  evidence  to  the  contrary,  we  would  as- 
snme  that  such  was  the  fact.  At  all 
events.  It  doee  appear  that  the  clrcait 
]ud^,  while  hearins  the  exeeptiouB  to  the 
r^eree's  report,  had  "the  entire  record" 
before  bini :  and  to  thin  no  objection  was 
Interposed.  So  that  we  see  no  reason  why 
the  circuit  Judge  coald  not  look  into  the 
record,  and.  If  he  found  that  one  of  the 
questions  presented  for  his  determination 
had  already  been  adjudfi^.  he  was  bound 
to  so  hold.  This  case  differs  very  materi- 
ally from  the  case  of  Grlffln  t.  Oriffin.  20  8. 
C.  490,  relied  on  by  counsel  for  appellant; 
for  there  the  circuit  Judge,  of  his  own  mo- 
tion, af^alnst  tbe  objection  ut  counsel, 
called  for  and  obtained  a  paper,  constitut- 
ing a  part  of  the  record  of  another  case  In 
another  court,  which  he  used  as  evidence 
In  considering  tbe  exceptions  to  the  report 
of  the  referee,  then  under  consideration, 
which  paper  had  not  b^n  In  evidence  be* 
fore  for  the  referee,  and  did  not  constitnte 
any  part  of  the  record  of  the  case  under 
cunsldt^ratlon.  Again,  It  is  urged  by  ap- 
pellant that  Oliver  Is  not  estopped  from 
denying  seisin  in  the  husband  by  reason  of 
the  previous  adjudication  in  this  case 
that  the  land  did  belong  to  the  husband, 
and,  as  such,  was  liable  to  be  sold  for  the 
benefit  oT  bis  creditors,  of  whom  Oliver 
was  one.  It  will  be  observed,  however, 
that  tbe  estoppel  here  relied  on  Is  that  the 
mutter  Is  res  atijwUcata,  and  does  not 
arise  from  any  privity  of  estate  between 
the  husband  and  tbe  defendant  in  dower. 
Hence  the  authorities  cited  tor  the  par^ 
pose  of  showing  that,  where  the  defend- 
ant in  dower  holds  nnder  a  conveyance 
from  tbe  husband,  that  is  only  prima 
facie  evidence  of  the  husband's  seisin,  and 
the  defendant  Is  not  precluded  from  show- 
ing that  the  husband's  seisin  was  of  nnch 
a  character— fur  example,  that  of  a  trus- 
tee—as  would  not  give  rise  to  the  right  ol 
dower.  Here,  however,  the  adjudication 
that  the  laud  In  question  was  the  hus- 
band's, and,  as  such,  liable  to  be  sold  for 
the  payment  of  hie  debts,  one  of  which 
was  held  by  the  appellant,  amounting  to 
a  Judgment  that  the  husband's  seisin  was 
of  such  a  character  as  would  support  the 
claim  of  dower,  and  the  appellant  being 
a  party  to  tbe  case  in  which  such  adjudi- 
cation was  made,  partly  at  least.  In  his 
Interest,  he  Is  estopped,  under  thednctrine 
of  adjadlcata,  from  again  raising  the 
question,  when  it  becomes  important  to 
his  Interest  to  obtain  a  different  adjudica- 
tion from  that  already  made  in  bis  own  in- 
terest. 

2.  Tbe  question  as  to  the  time  from 
which  Interest  should  be  allowed  will 
next  1)6  considered.  It  Is  claimed  by  re- 
Hp()ndent  that  this  que.HtJon  bad  been  pre- 
viously determined  In  accordance  with  the 
view  taken  by  .Judge  Norton,  and  that 
this  court  suHtalnefl  this  ruling  of  Judge 
FuASKK,  by  implication,  at  least,  if  uot 


directly.  It  Is  true  that  Judge FR&SBRdid 
hold  that  the  widow  was  entitled  tt»  in- 
terest from  tbe  death  of  her  husband ;  but 
his  Judgment  was  appealed  from,  and  ex- 
ception. In  several  forms,  was  taken  to 
that,  among  other  provisions  of  his  de- 
cree. But  it  is  a  mistake  to  suppose  that 
his  Judgment  wasafflrmed,eveD  Impliedly, 
by  this  court;  for  by  reference  to  the  case 
as  reported  in  11  R.  E.  Kep.  764,  it  will  be 
seen  that  Mr.  Justice  McGo  wan.  In  deliver- 
ing tbe  opinion  of  thlscourt,  near  its  close 
used  this  language:  "This  makes  It  un- 
necessary tu  consider  the  grounds  of  ap- 
peal from  the  order  of  Judge  Fbassr  con- 
firming tbe  return  of  the  commissioners. " 
It  is  clear,  therefore,  that  the  question  is 
still  open  tor  consideration.  The  act  of 
1824,  as  amended  by  the  act  of  1825,  now 
Incorporated  In  Oen.  St.  as  section  2289, 
with  an  additional  provision  In  regard  to 
Improvements,  while  making  specific  pro- 
vision as  to  tiie  mode  of  making  tbe  as- 
sessment, and  the  time  from  whicb  inter- 
est on  tbe  same  should  be  allowed,  where 
the  land,  out  of  which  dower  is  claimed, 
had  been  alienated  by  the  husband,  omit- 
ted any  provision  of  that  kind  where  the 
land  had  not  been  alienated.  To  supply 
this  omission,  probably,  the  act  <dl883(lS 
St.  45S)  was  passed,  which  act  seems  to 
have  been  overlooked  In  tbe  many  discos- 
sions  to  which  this  case  has  been  subject- 
ed. Tbatact  provldesas  follows:  "That, 
on  all  assessments  of  dower  in  lands  of 
which  the  husband  died  seised,  the  value 
of  the  lands  at  the  time  of  the  death  nt 
thehusband,  with- interest  from  the  accru- 
al of  the  right  of  dovter,  shall  betaken 
and  received  by  the  courts  of  this  state 
as  the  true  value  on  which  to  assess  said 
dower."  Under  this  explicit  rule  estab- 
lished by  the  law-making  department  ot 
the  government,  wo  do  not  see  how  a 
court  can  undertake  to  deprive  the  widow 
of  the  right  to  Interest  from  the  time  of 
the  death  of  ber  husband,  whicb,  ot  coarse, 
is  the  time  when  the  right  of  dower  ac- 
crued. Under  this  express  statutory  rule, 
the  propermodeof  arriving  at  theamoant 
to  be  allowed  a  widow  for  her  dower 
would  be  to  ascertain  the  value  of  tbe 
lands  at  the  time  of  the  death  of  the  hus- 
band, without  reference  to  any  improve- 
ments which  may  have  been  subsequently 
put  upon  them,  (proviso  to  section  22S9, 
supra,)  and  adding  the  interest  thereon 
from  the  time  of  his  death,  and  allowing 
the  widow  one-sixth  of  the  amount  thus 
ascertained,  which  wilt  produce  the  same 
result  as  if  one-sixth  of  tbe  value  be  first 
ascertained,  and  then  tbe  interest  beadded 
to  the  amount  thus  ascertained.  It  Is 
true  that  taking  the  amount  which  the 
lands  brougbtat  a  sale  made  several  years 
after  tbe  death  of  the  husband  may  seem 
to  he  a  departure  from  the  rule  prescribed 
by  the  statute  above  cited,  unless  the  re- 
sult of  Huch  sale  should  be  regarded  as  the 
best  test  ot  the  valne  ot  tbe  land  at  tbe 
time  of  thedeath  of  the  husband;  yet  that 
provision  of  the  Judgment  Is  not  excepted 
to  or  appealed  from,  and,  indeed,  could  not 
well  be  under  tbe  previous  adjudications  la 
this  case;  and  that  matter  is  not  now  be- 
fore us,  but  has  passed  beyond  our  con- 
trol. The  Judgment  of  this  conrt  is  that 
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the  Ji]d>!:ment  ot  the  clrcalt  court  be  af- 
flrmed,  except  ae  modified  by  the  agree- 
ment  eet  out  In  the  record. 

McOuwAN,  J.,'ConcurB. 


State  v.  Hcdkinb. 
(Suprme  Court  of  Appeals  of  WM  Virgtnla. 

JcKT— CaoorXAL  Law— Formhb  Aoqoittai/— 

Trial. 

1.  Where  the  record  shows  that  the  prisoner 
was  tried  by  a  ]nry  of  13  jurytoen,  instead  of  lit, 
the  verdict  should  be  set  aside  and  a  new  trial 
awarded. 

2.  When  the  plea  ot  not  guilty,  and  a  special 
plea  of  atUr^ots  acquit,  are  pleaded  at  the  same 
time,  the  law  and  practice  in  this  state  do  not 
imperatively  require  two  trials  by  separate 
Jones,  bat  the  matter  Is  within  the  mhumI  legal 
discretion  ot  the  judge  befbre  wbem  the  trLaTla 
conducted;  but  in  all  oases  when  boHi  issues  are 
tried  by  a  single  jury  the  verdict  must  reapcmd 
to  both  issues  separately. 

8.  bi  all  criminal  trials  In  this  state,  the  at- 
torney for  the  commonwealth  Is  entitled  to  open 
and  conclude  before  the  Jury. 

4.  Under  a  plea  of  former  acquittal,  parol  or 
extrinsic  evidence  may  be  admitted  to  establish 
or  disprove  the  idratity  of  the  offense  or  of  the 
person.  These  are  matters  of  fact,  to  be  estab- 
lisbed  dehors  the  record.  But  as  to  the  form  or 
substance  of  the  indictment,  or  exceptions  there- 
to, the  record  alone  can  be  vouched  or  received 
as  evidence.  If  it  appears  to  have  been  suffi- 
cient on  the  former  trial,  neither  the  prisoner 
nor  the  state  can  be  heard  to  say  that  It  was 
otherwise.  The  record,  when  produoad,  proves 
Itself,  and  is  ooncltislve  of  all  matters  provable 
thereby,  and  cannot  be  contradicted,  amended, 
nor  supplemented  by  parol  testimony  of  what 
took  place  at  the  trial. 
iSuUtOnu  by  (he  Ctnirt) 

Error  to  circuit  court,  Ritclite  county; 
Tbomab  p.  Jacobs,  Jud^e. 

R.  S.  BlHir  A  Sod,  for  plaintiff  In  error. 
Alfted  Caldwell,  Atty.  Oen.,  for  the  State. 

L.UCA8.  F.  TblB  was  an  Indictment  In 
the  ctrcDlt  court  of  Ritchie  county  affalnfit 
tbe  defendant  for  throwing  etouea  and 
other  danf^roDH  nilsaileR  Into  a  patisenKer- 
ear  of  the  Bnltlmure  &  Ohio  Railroad 
Ci>nipany.  Tbe  Indictment  waH  framed 
under  nnr  etatute  upon  the  HUbJect,  and 
conformed  subetantiully  to  the  langrnaKe 
ut  the  statute.  See  Code.  c.  145.  There 
was  a  motlou  to  quaab,  which  was  over- 
mled.  The  priaouer  then  pleaded  not 
srnilty;  also  Bled  a  special  plea  aettinj;  up 
the  fact  ol  a  former  acquittal.  In  addi- 
tion to  the  general  IsHue,  the  state  filed. a 
specfal  replication,  which  eets  up  that  the 
defendant  on  tbe  former  trial  was  nut  ac- 
quitted by  tbe  Jury  upon  the  facta  and  mer- 
ItA,  but  that  he  was  acquitted  upon  ex- 
ceptiona  to  the  form  and  aubstance  of  the 
former  Indictment.  The  prieoner  demand- 
ed a  separate  trial  upon  the  plea  of  autre- 
fois acquit,  but  (he  court  refused  to  Im- 
panel a  separate  Jury,  and  proceeded  to 
try  tbe  prisoner  upuu  botli  pleas  by  the 
regfalar  Jury,  which  Is  asalgned  as  error. 
Tbe  prisoner  further  demanded  that  he 
was  entitled  to  conclade  tbe  argument 
upon  the  special  plea  before  the  ]tiry,  hut 
the  court  overruled  his  claim.  Upon  the 
trial  tbe  prleouer  was  found  guilty 
tbe  Jury,  and  the  court  gave  Judgment 


sentencing  him  to  confinement  In  the  pen- 
itentiary for  two  years.  It  appears  by 
the  record,  and  it  is  assigned  as  error, 
that  13  Jurors  were  Impaneled,  and  ren- 
dered the  verdict  ot  which  the  prisoner 
complains.  The  state  asked  the  court  to 
give  an  Instruction  in  tbe  language  of  sec- 
tion 15,  c.  152.  of  the  Code,  but  the  court 
declined  to  do  so,  and  In  lieu  thereof  gave 
two  instructions  as  follows:  "No.  1.  If 
tbe  Jury  believe  from  the  evidence  that 
Thomas  Hndklns  was  acquitted  at  the 
October  term,  1888.  ot  this  court  ot  tbe 
offense  with  whicb  he  la  now  charged, 
upon  an  exception  to  the  form  or  sub- 
stance of  the  indictment  on  which  he  was 
then  tried,  and  not  upon  the  facts  and 
morlta,  then  such  acquittal  Is  no  bar  to 
the  present  prosecution.  No.  2.  If  the 
Jury  believe  from  the  evidence  that  Thom- 
as Hudklna,  at  tbe  October  term.  1888. 
was  acquitted  by  the  lury  for  the  same 
offense  with  whtcb  he  is  now  charged  on 
the  facts  and  merits,  then  he  is  entitled 
to  be  acquitted,  notwithstanding  the  In- 
dictment on  which  he  was  then  Cried  may 
have  been  defective."  The  giving  of  these 
two  instructions  Is  assigned  as  error  In 
the  third  bill  of  escepttons.  but  we  see  no 
error  In  them.  After  verdict  of  guilty,  tbe 
prisoner  moved  the  court  to  set  aside  the 
verdict  and  grant  bim  a  new  trial,  to 
whtcb  action  of  the  court  tbe  prisoner  ex- 
cepted, and  the  evidence  taken  on  the  trial 
is  set  out  in  full. 

The  first  difficulty  which  arises  In  this 
case  is  easily  disposed  ot.  It  seems  to  be 
conceded  by  tbe  attorney  general  that  In 
a  felony  ease  a  verdict  by  IS  Jurors  against 
the  prisoner  cannot  be  sustained.  Section 
14  of  the  bill  ot  rights  provides:  "Trials 
ot  crlmee  and  misdemeanors,  unless  herein 
otherwise  provided,  shall  be  by  a  lury  of 
twelve  men,  public,  without  unreasonable 
delay,  and  in  the  county  where  the  alleged 
offense  was  committed,  unless  for  good 
cause  shown  it  shall  be  removed  to  some 
other  county."  Even  If  tbe  benefit  of  this 
provision  could  be  waived  by  the  prisoner 
In  a  felony  case,  such  waiver  would  have 
to  appear  clearly  and  affirmatively  by  the 
record.  In  the  case  ol  Younger  v.  State  It 
was  so  held  by  this  court.  2  W.  Va.  56». 
For  this  cause,  therefore,  the  Judgment  ot 
the  circuit  court  most  he  reversed  and  set 
aside. 

The  further  assignment  of  error  Is  that 
the  court  below  declined  to  permit  a  sep- 
arate Jury  to  be  impaneled  for  the  purpose 
ot  trying  the  issue  raised  upon  the  plea  of 
a  former  acquittal.  There  can  be  no 
doubt  that  tbe  practice  In  England,  as 
laid  down  by  Mr.Bistaop,  Is  to  require  this 
Issue  nf  a  former  acqnittal  to  be  tried  by 
a  separate  jury,  and,  if  found  against  tbe 
prisoner,  he  is  permitted  .to  plead  over  to 
the  indictment.  As  to  the  American  prac- 
tice, however,  In  section  812  of  his  work  on 
Criminal  Procedure,  (vol.  1,)  Mr.  Bishop 
adds:  "Where  tbe  special  plea  and  not 
guilty  are  pleaded  together,  the  better  prac- 
tice is  not  to  trythem  together,  but  to  sab- 
mlt  the  former  to  the  Jury  first.  Still,  some 
American  courts  appear  to  allow  It,  when 
accompanied  by  the  Instruction  to  tbe 
Jury  to  pass  on  the  former  first,  and  dis- 
regard the  latter  U  they  find  on  the  former 
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tor  tbe  deCmidant.  Bat,  even  then,  a  Tsr- 
^Ict  of  gttHty,  with  DO  respnnm  to  the  Bps' 
•dalpleatwUlbeerroueous."  Thtoappeara 
to  be  the  practice  In  this  state  and  In  tbe 
«tate  of  Virginia;  tbat  1b  to  Bay.  there  Is 
DO  imperative  role  requlrlnx  the  iaene 
upon  a  special  plea  of  a  former  acquittal 
to  be  tried  by  a  separate  Jury.  Our  Code, 
In  a  chapter  devoted  to  the  trial  of  crim- 
inal caaes,  felonies,  and  mlsdeineanors, 
■does  not  provide  for  a  aeparate  Iwoe,  ex- 
•cept  in  cases  where  Insanity  has  been  sng- 
gee  ted.  Had  It  been  Int^ded  that  special 
pleas  In  barsboald  be  tried  by  a  separate 
jury  as  an  imperative  rale,  the  legislature, 
DO  doubt,  would  have  so  provided.  It  Is 
-a  fair  .Inference,  we  think,  vbat  It  waa  tbe 
Intention  of  tbe  leglslatore  to  ieaTethls 
matter  to  tbe  sonnd  legal  discretion  of  tbe 
judoe  who  decides  tbe  case.  In  tbe  case 
of  vaufthan  v.Coni..2'Va.Ca8.27S,tbe  plea 
■of  not  ffollty  and  tbe  plea  of  a-atrefijis  ac- 
quit wbtb  tried  at  one  and  the  eame  line 
by  the  same  Jury,  and  the  verdict  foond 
•distinctly  npon  both  dssoes;  and  tbia 
-seenisiiot  to  have  been  conaidered  ezmir. 
In  Face's  Case,  27  Orat.  9.54,  the  tasae  m 
the  plea  ol  Mrtntbia  aeqoH  was  tried 
first,  and  the  general  issue  of  not  guilty 
was  tried  by  a  separate  Jury.  It  to  tn  be 
-observed,  however,  thst  in  that  case 'eight 
■of  the  Jurors  who  bad  tried  the  sprelal 
plea  were  Included  In  tbe  new  panel  tbat 
tried  the  general  Issue;  and  this  was  nut 
considered*  error.  1  think  It  qait»  nlear, 
however,  as  Insisted  upon  by  Mr.  Blsbup, 
tbat  the  jury  should  respond  separately 
to  both  iasoes.  In  tbe  absence  of  legisla- 
tion on  the  subject,  and  In  view  of  tbe  pree- 
•edents  In  Vlretnla  and  this  state,  the  bet- 
ter rule  may  be  stated  to  be  tbat  It  Is  not 
imperative  to  have  two  Juries,  but  that 
this  matter  is  within  the  sound  l^al  dia- 
•civtlon  of  tbe  trial  Judge  before  whom  the 
trial  is  conducted. 

A  farther  error  aflslgned  by  tlw  prisoner 
is  that  his  Doansel  was  not  given  tbe  con- 
clusion npon  tbe  Issue  made  up  on  the  spe- 
cial plea.  This  exception  is  disposed  of  a.t 
once  by  tbe  autbority  and  ruling  of  this 
-court  in  State  v.  Sehnelle.  24  W.  Va.  7«7. 
tn  whlcta  it  was  held  that  In  all  crimtual 
trials  tbe  state  was  «itltled  to  open  and 
-conclude. 

We  come  DOW  to  consider  thn  verdict  of 
tbo  Jury,  and  tbe  motion  to  set  It  aside  and 
grant  a  new  trial.  Independently  of  the 
fatal  error  which  tbe  record  discloses  that 
there  were  18  Jurors,  we  cannot  resist  the 
-conclnslon  that  the  verdict  was  wroneoin 
in  form,  and  the  finding  Itself  contrary  to 
the  law  and  evideiuie.  Tbejory ,  as  wehave 
said,  should  have  found  distinctly  upon 
both  Issues,  wbicb  they  failed  to  do.  The 
-special  plea  sets  out  In  fall  the  record  of 
the  former  trial,  and  avers,  moreover, 
tbat  tbe  cause  was  heard  and  determtned 
■on  Its  merits,  and  a  verdict  of  acquittal 
rendered.  To  this  plea  tbe  state  replied 
specially,  "that  the  state  onght  not  to 
-tie  barred  from  farther  proseeatlng  the 
r«atd  indictment,  because  It  says  tbat  ttie 
'defendant,  Thomas  Hudkins,  was  not  ac- 
<tultted  by  the  Jary  npon  the  facts  and 
merits  on  a  former  trial  on  this  Indict- 
ment, but  tbat  be  was  acqulcted  thereon 
upon  exceptions  to  the  form  and  substance 


of  said  former  Indictment. "  It  will  be  ob- 
served that  the  plea  concedes  the  Idmtlty 
of  the  otfenbe  and  the  Identity  of  the  per- 
son, but  denies  that  the  acquittal  was 
upon  the  merits,  and  avers  that  it  was 
npon  exceptions  to  the  Indictment.  Tbe 
provision  of  the  Code  upon  this  subject  is 
as  follows:  "(14)  A  person  acquitted  by 
the  Jnry  upon  the  facts  and  merits  on  a 
former  trial  may  plead  such  acquittal  In 
bar  ol  a  second  prosecution  for  the  same 
offense,  notwltbstandlng  any  defect  in  the 
form  or  subBtaD<<e  of  tbe  indictment  or 
accnsation  on  which  be  was  acquitted. 
(16)  A  person  acquitted  of  an  offense  on 
tbe  ground  of  a  variance  between  tbe  alle- 
gations and  tbe  proof  of  the  indictment 
or  other  accusation,  or  upon  an  exception 
to  the  form  or  sabstance  thereof,  may  be 
arraigned  again  upon  a  newindlctuent  or 
other  proper  accusation,  and  tried  and 
convicted  of  the  same  offense,  notwith- 
standing such  former  acquittal."  It  Is 
important  to  consider  how  far  parol  teH- 
tlmony  may  be  admitted  to  sustain  an 
issue  made  np  under  either  or  both  of 
these  two  sections.  It  la  quite  clear  that 
parol  or  extrinsic  testimony  may  t>e  glren 
to  establish  the  Iden  tlty  of  either  the  per- 
son of  the  prisoner  or  tbe  identity  of  tbe 
offense.  These  aru  matters  of  fact,  to  be 
established  de/>ora  tbe  record;  bat  aH  to 
tbe  form  ur  substance  ol  tbe  Indictment 
or  exceptions  thereto  tbe  record  alone  can 
be  vooched  or  received  as  evidence.  If  it 
appears  to  have  been  satttcient  on  a  for- 
mer trial,  nrtther  the  prisoner  nor  tbe 
state  can  be  heard  to  say  that  It  waa 
otherwise.  If  It  be  said  that  althongh  tbe 
Indictment  Is  on  its  face  sufflclent.  yet  tbe 
presiding  Judge  at  the  former  trial  decided 
otherwise,  and  directed  an  acquittal  after 
the  Jury  was  swum,  all  this  must  be 
proved  by  tbe  record,  or,  at  all  events, 
SM  extrinsic  or  parol  testimony  can  be  re- 
ceived to  contradict  the  record.  In  Ad- 
cock's  Case,  8  Grat.  Wl,  it  was  allseed  by 
tbe  prisoner  that  three  terms  had  inter- 
vened without  an  indictmeot,  and  be 
moved  for  bis  discharge  npon  this  ground. 
Tbe  attorney  for  the  commonwealti)  op- 
posed tAe  prisoner's  motion,  and  ottered 
to  introduce  the  record  of  the  proceedinm 
of  the  circuit  court  npon  the  first  Indicit- 
ment,  showing,  or  purporting  to  show, 
that  the  prisoner  bad  not  only  been  indict- 
ed, bat  tried  upon  the  indictment  In  doe 
time,  and  found  guilty  by  tbe  verdict  of 
tbe  Jury.  To  the  Introduction  of  this  evi- 
dence the  prisoner  objected,  and,  bis  ob- 
jection being  overroled,  the  question  was 
oertifted  to  the  general  court,  as  follows : 
"Ought  the  court,  on  tbe  said  motion  of 
the  prisoner  to  be  diacbatiged,  to  receive 
and  consider  the  record  and  proceedings 
offened  by  the  attorney  of  tbe  common- 
wealth?" To  this  tbe  general  court  re 
plied:  "The  first  question  Is  free  of  all 
doubt  and  difficulty,  admitting  of  a 
prompt  and  easy  B<4«tlon.  We  are  all 
agreed  thut  tbeevldenceobjected  tn  ciugrht 
to  be  received  and  coneltlered;  indeed. It  la 
the  only  evidence  admissible  or  conipetmt 
on  such  an  issue. "  8  Urat.  ASS.  This  1h  In 
accordance  with  the  general  principle  that 
matter  of  record  ran  only  he  proved  by 
the  Introduction  of  the  record  itself,  and. 
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when  Introduced,  it  can  neither  be  con- 
tradicted, supplemented,  nor  amended  by 
extrinsic  tefitlmony.  In  Powell's  Case,  11 
Urat.  822,  an  applieation  was  made,  on 
tbe  part  ot  ttae  prisoner,  to  the  Jadge  In 
vacation,  to  amend  the  record ;  and  the 
JndKe.made  an  order  directing  that  the 
record  should  be  amended  so  as  tu  ebnnr 
that,  upon  thearralgnroent  of  the  prisoner 
lor  the  offense  aforesaid,  he,  by  his  coun- 
sel, moved  the  court  to  quash  tbe  Indlct- 
meat,  and  each  count  thereof,  which  mo- 
tion was  OTerrnled,  but  was  omitted  to 
be  entered  uiK>n  tbe  record.  When  the 
case  came  to  the  court  of  appeals  the 
amendment  was  disr^arded,  and  it  was 
held  that  nothtnp;  could  beintroduced  into 
tlie  record  as  a  part  thereof  not  before 
found  therein,  depending  on  tbe  recollec- 
tion of  tbe  Jndfce,  or  upon  proofs  to  be 
submitted  to  blm.  In  the  present  case  the 
toimer  lodietuout  was  as  follows:  "It 
was  presented  that  the  said  Thomas  Hud- 

klns  on  the    day  of   ,  1KS6,  In 

the  county  aforesaid,  unlawfully  and  felo- 
niuusly  did  throw  stones  and  other 
dangerous  missiles  at  and  into  a  certain 
passeogM'-car  aud  other  railroad  cars, 
ased  for  currying  passengers  and  other 
persons*  wfatle  such  pasHengera  and  otber 
pemoDS  were  within  the  same,  against 
tbe  peace  and  dignity  of  the  state.  **  This 
Is  the  exact  language  of  tbe  statute,  (see 
Coile,  c.  145,  S  31.)  and  it  appears  to  be 
ButHclent.  Tbe  record  dlarloses  that  no 
exceptions  were  taken  to  this  Indictment, 
oltboBgh  the  replication  In  this  ca«e  al- 
leges that  the  former  acquittal  was  found- 
ed  upon  excepttoxis  to  the  form  and  sub- 
stance  of  tbe  indictment.  The  state  at- 
tempted to  supplement  and  contradict 
the  record  on  this  point  by  parol  testi- 
mony, bat  this  was  clearly  Inadmissible. 
Again,  tbe  record  says  that  the  Jury 
vas  "selected,  tried,  and  sworn  to  well 
and  truly  try  and  trae  ddlverance  make 
between  the  state  of  West  Virginia  and 
Thomas  Hudklns.  tbe  prisoner  at  the  bar, 
end  a  true  verdict  render  according  to 
the  law  and  the  evidence:  who,  after  hear- 
ing the  evidence  and  argument  of  cnunael, 
were  sent  to  their  chamber  to  consider 
of  tbeir  verdict,  and  after  some  time  re- 
tomad  Into  eonrt,  and  upon  their  oaths 
did  say:  'We,  the  Jury,  find  the  defend- 
ant, Thomas  Hudkins,  not  guilty  as 
cbargedln  the  within  indictment.'"  Nev- 
ertheless, the  state  undertook  to  prove  hy 
oral  evidence  that  the  testimony  on  tbe 
former  trial  was  excluded  by  tbe  court. 
Tills  was  iu  plain  contradiction  of  the  rec- 
ord, and  in  ntanlfpst  violation  of  the  rules 
ol  evidence  upon  this  subject.  Mr.  Bishop. 
In  his  work  on  Criminal  Procedure,  (vol. 
1.  Hcction  816.)  says:  "The  former  rec- 
ord it)  produced,  and  for  what  is  provable 
thereby  it  is  conulusive.  Nor  can  the  mat- 
ter of  tbcrecord  be  proved  otherwise  than 
by  itself.  There  must  be  no  variance  be- 
tween it  and  the  plea.  Tbe  identity  of  the 
parties  and  of  the  offense  Is  established  by 
parol  testimony."  "if  the  Identity  alike 
ul  the  parties  and  of  the  offense  is  cnnced- 
^.  It  becomes  a  question  for  the  court, 
vhetber  or  not  thera  has  been  a  previous 
cuuTlction  or  acgalttal."  This  is  in  en- 
tire accord  with  tbe  VlifElula  decisions 
T.l38.E.no.l3— 24 


and  the  ancient  common-law  authorities. 
'2  Hale,  P.  C.  2il;  Rex  v.  Sheen,  2  Car.  A 
P.  635.  We  are  of  opinion,  therefore,  that 
the  court  bdow  erred  in  not  directing  an 
acquittal,  or  in  not  setting  aside  the  vei^ 
diet,  and  discharging  tlie  prisoner  ( n ho, 
It  seems,  Is  already  In  the  penitentiary  up- 
on conviction  of  a  distinct  felony)  from 
further  prosecution  upon  the  charge  for 
which  he  stood  Indicted.  For  these  rea- 
sons, therefore,  the  Judgment  of  the  circuit 
court  must  be  reversed,  the  verdict  set 
aidde,  and  a  new  trial  awarded. 


WH&BLiNa  Bridqg  &  T.  Bt.Co.  v.  Camden 

CONSOLIUATED  OiL  CO. 

(iSupreme  Court  of  Appeal  of  Wext  FirsivUa. 
June  VA,  1891.) 

BULBOAD  COMPAKIBS  — CONSTSDOTIOV  W  BOAl>- 
ElUSKKT  DOKAIK. 

1.  A  milroad  company  chartered  under  the 
general  law  of  the  state  may  complete  and  oper- 
ate a  piirt  of  its  railroad,  and,  as  to  tbe  part  so 
completed  and  operated,  retain  Its  corporate  ex- 
istence, franchise,  and  powers.  Chapter  51,  | 
66,  Code,  (Ed.  18S7.) 

3.  A  railroad  company  organized  under  snch 
general  law  may  build  and  construct  lateral  and 
bnmch  roa^  not  exceeding  00  miles  in  length, 
■ad  use  and  operate  any  part  or  portion  of  ueir 
main  line  and  branch  or  branches  when  com- 
pleted, the  same  as  though  the  whole  of  the  pro- 
posed railroad  were  fuDy  oompleted.  Cliapter 
54,  S  69.  Code  1887. 

8.  Such  branches  may  have.  In  part,  a  com- 
mon stem  leading  from  the  main  line, — that  is, 
there  may  be  a  branch  from  a  braach,— provided 
tlie  limit  as  to  length  is  not  exceeded. 

4.  Under  the  provisions  of  the  general  law 
of  this  state,  the  uling  of  the  map  and  profile  of 
the  location  of  the  railroad  in  the  office  of  the 
secretary  of  state,  and  In  the  office  of  the  clerk 
of  the  county  court  of  each  county  in  which  any 
part  of  the  road  is  located,  is  not  In  law  a  con- 
dition preoedent  to  the  appointment  of  commis- 
sioners to  ascertala  a  Just  compensation  to  the 
owners  of  the  real  estate  proposed  to  be  lawfully 
taken  for  the  purpose  of  such  road;  but  the  ofr- 
cuit  court  may.  In  its  discretion,  require  such 
map  and  profile,  or  such  part  as  may  be  needed, 
to  be  filed  or  produced  before  appointing  such 
commissioners. 

6.  The  delivery  of  the  oertlSoate  of  incorpo- 
ration  of  such  company,  or  of  a  copy  thereof 
properly  oertifled,  to  Uie  clerk  of  the  county 
ooiurt  for  record  in  the  county  in  which  the  prin- 
cipal office  or  place  of  business  of  such  company 
is,  Is  not  a  condition  precedent  to  the  proper  ua 
lawful  exercise  of  the  right  to  condemn. 
(SylioMw  iyy  the  Court.) 

Error  to  circuit  court,  Ohio  county; 
Joseph  R.  Vwia^,  Judge. 

J.  J.  Jacob  and  H.  M.  RusaeU,  for  plain- 
tiff In  error.   Ewiug,  Melvin  &  Riley 
W.  P.  Habbarti,  for  defendant  In  error. 

Hoi.T,  ,1.  This  Is  a  writ  of  error  to  tbe 
Judgment  and  rullui^rs  of  tbe  circuit  court 
of  Ohio  county  in  a  proceeding  by  way  of 
petition  on  tbe  part  of  the  railway  com- 
pany tn  condemn  certain  real  estate  be- 
louKlng  to  the  Camden  Consolidated  OH 
Company.  The  constitution  of  the  state 
of  West  Virginia  requires  that  "the  leels- 
lature  shall  provide  tor  the  organization 
of  all  corporations  hereafter  to  be  created 
by  general  laws  uniform  as  to  the  class  to 
which  they  relate:  but  no  corporation 
shall  be  create*!  by  special  law.'*  Const. 
W.  Va.  art  n,  8  1;  Code  W.  Va.  (Wartn'a 
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Ed.  )  p.  40.  In  pursaance  of  this  require- 
ment, the  legislature  has  from  tlire  to 
time  enacted  tbe  law  as  we  now  And  tt  In 
chapters  62-55.  pp.  484-559,  Code  W.  Va. 
Under  this  law  th(>  railway  company  be- 
came Incorporated  and  received  itscharter 
on  the  6th  day,  of  March,  1882,  but  by  the 
nanieof  the  "  Wheeling  &  HarrlaburR  Rail- 
way Company  of  West  Virginia."  On  the 
12tb  day  of  September,  1889,  the  name  was 
changed  to  the  present  one,  **  Wheeling 
Bridge  &  TBrnilnal  Railway  Company. " 
The  railroad  which  this  corporation  pro- 
posed to  bnlld  commences  at  the  west 
corporation  line  of  the  city  ol  Wheeling, 
In  Ohio  county,  on  the  line  between  the 
state  of  Ohio  and  the  state  of  West  Vir- 
ginia, and  is  to  run  thence  by  the  moat 
practicable  route  to  a  point  In  Marshall 
county,  at  or  near  where  the  Hue  between 
the  state  of  West  Virginia  and  the  state  of 
Pennsylranla  Is  crossed  by  Wheeling  creek 
The  city  of  Wheeling,  by  ordinance  of  its 
council  nassed  February  28,  1868,  which 
took  effect  May  28, 1S88,  gave  its  consent 
that  this  railway  company  might  con- 
struct, maintain,  and  operate  a  branch 
railroad  lor  terminal  aad  connecting 
tracks  and  facilities  in  tbe  city  of  Wheel- 
ing, subject  tocertaln  restrtctlonsand con- 
ditions which  need  not  here  be  mentioned ; 
and  on  tbe  18th  day  of  January,  1S89,  the 
city  passed  another  ordinance  on  the  sub- 
ject. This  railroad  company  has  already 
built  along  Its  main  line  a  double-track 
railroad  bridge  across  the  Ohio  river,  two 
double-track  tunnels.— one  557  feet  long; 
the  other  3,203  feet  long,— to  a  point  called 
tbe  "Peninsula,"  In  the  valley  of  Wheeling 
creek,  and  a  branch  from  that  point  down 
Wheeling  creek,  on  the  south  side,  thence 
through  ChapUne  hill,  by  a  double-truck 
tunnel  2.460  feet  long,  to  the  lower  end  of 
the  city  of  Wheeling,  on  the  Ohio  river. 
The  railway  company  has  found  it  neces- 
sary for  lis  legitimate  purpose  to  have  a 
freight  station  near  tbe  northern  portal 
of  its  Gbaplihe-Hlll  tunnel;  but  there  Is 
no  room  on  the  south  side  of  Wheeling 
creek.  Therefore  it  Is  compelled  to  bullU 
a  switch  or  tiranch  across  Wheeling  creek 
to  the  north  side  for  that  purpose;  and 
this  proceeding  has  been  instituted  for  tbe 
condemnation  of  the  land  in  question,  ly- 
ing on  tbe  north  aide,  belonging  to  the  oil 
company.  Tbe  oil  company  appeared  in 
the  court  below,  and  resisted  such  con- 
demnation, putting  Its  objections  In  the 
form  of  seven  common-law  pleas,  which  It 
tenderetl  and  offered  to  file,  to  each  ol 
which  Che  plaintiff  objected.  The  court 
rejected  oleas  numbered  1,  2,  4,  and  5.  but 
permitted  numbers  8,  6,  and  7  to  he  died, 
on  which  issues  were  made  up,  and  tried 
byajury.  During  the  trial  the  court  gave 
at  the  instance  of  plaintiff,  and  against 
the  objection  ol  defendant,  seven  several 
instructions.  The  defendant  then  moved 
tha  t  the  Jury  be  directed  to  find  In  writing 
upon  three  severnt  questiuns  of  fact  writ- 
ten out  ft>r  the  purpose,  (see  section  5,  c. 
1^1.  Code,  p.  813;)  but  the  court  refused, 
and,  the  case  being  submitted  to  tbe  Jury, 
they  returned  for  pluintltf  a  general  ver- 
dict on  the  issues  Joine<],  ulso  a  special 
finding  tor  plaintiff  on  each  of  the  Issues 
loined  on  the  three  pleas  filed.  Thereupon 


the  defendant  moved  tbe  court  to  set 
aside  the  verdict,  and  grant  tt  a  new  trial ; 
bnt  the  court  overruled  the  motion  and 
proceeded  to  appoint  five  commissioners, 
in  accordance  with  section  10.  c.  42,  p.  31*-*, 
of  the  Code,  to  ascertain  what  would  be 
a  Just  compf^nsatlon  to  defendant  for  each 
parcel  of  real  estate  proposed  to  be  taken. 
To  all  these  rulings  against  defendant  It 
excepted,  the  evidence  being  certified,  and 
the  cause  ta  now  here  for  review. 

The  serious  question  Intended  to  be  pre- 
sent^ by  this  record  grows  out  of  the  re- 
jection of  pleas  Nos.  1  and  2.  Section  65, 
c.  54,  p.  625,  Cude,  (Warth'82d  Ed.,)  reads: 
**  Every  such  corporation  shall,  within  a 
reasonable  time  after  its  railroad  la  locat- 
ed, cause  to  be  made  a  map  and  profile 
thereof,  with  the  names  of  the  owners  of 
the  lands  through  which  it  rnns,  and  of 
the  noted  places  along  the  same  stated 
thereon,  and  file  the  same-ln  theofflceot 
the  secretary  of  statt;,  and  in  the  office  of 
the  clerk  of  the  county  court  of  each  coun- 
ty in  which  any  part  of  said  road  Is  locat- 
ed." Plea  No.  1  avers,  In  substance,  that 
plaintiff  had  failed  to  comply  with  this 
section  as  tu  Its  main  line,  although  a 
portion  ol  sucb  road  had  been  located  for 
the  space  of  one  year  befotv  tbe  beginning 
of  this  proceeding.  Plea  No.  2  makes  the 
same  averment  as  to  the  lateral  orbrancli 
railroad  mentioned  in  plaintiff's  petition, 
is  the  filing  of  such  map  and  profile  of  lo- 
cation a  condition  precedent  to  the  rlgrht 
to  condemn  land?  It  is  not  In  express 
terms  made  a  condition  precedent  to  the 
exercise  of  such  right,  and,  if  It  be  such,  it 
mnst  arise  from  an  Implication  reasona- 
bly neces^ry.  By  chapter  54.  §  34,  p.  512, 
Code,  when  thecertlflcateof  Incorporation 
shall  have  been  Issued  and  delivered  as 
provided,  "the  corporators  named  in  the 
articles  of  Incorporation  recited  therein, 
and  who  have  signed  the  same,  and  their 
successors  and  assigns,  shall  from  thedate 
of  said  certificate  become  and  be  a  body 
corporate,  as  therein  stated,  and,  as  such, 
authorized  to  proceed  to  carry  Into  effect 
the  object  set  forth  In  said  articles  of  in- 
corporation, hi  accordance  with  the  pro- 
visions of  this  chapter. "  Chapter  42  of 
the  Code  confers  upon  railroad  companies, 
among  others,  tbe  light  to  take  private 
property  for  the  construction  of  their 
roads.and  prescribes  the  prerequisites  and 
the  method  of  procedure,  and  among  them 
Is  the  requirement  that  the  application  be 
In  writing,  "describing  with  reasonable 
certainty  the  real  estate  proposed  to  be 
taken;"  so  that  to  give  a  particular  and 
certain  description  to  the  owner  of  the 
land  proposed  to  be  taken  cannot  be  the 
sole  purpose  of  requiring  the  map  and 
profile  to  be  filed,  but  rather  that  Its  loca- 
tion as  a  whole  may  be  accessible  to  the 
public,  and  a  description  of  the  extent  and 
limits  of  the  real  estate  owned  by  the  rail- 
way company  may  bepreserved.  And  the 
court  below  baa  the  right  to  require  that 
the  description  of  the  land  proposed  to  be 
taken  be  made  certain  and  definite,  and. 
If  deemed  necessary  to  that  end, to  require 
a  map  aud  profile  of  the  location,  as  far  us 
It  has  been  made,  to  be  filed  or  produced ; 
for  the  law  contemplates  that  construe^ 
tlon  of  tbe  road  maybe  commenced,  and 
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therefore.  If  'necesRary,  condemnation  of 
the  land  be  had,  before  a  final  location  of 
the  wliole  road,  ati  intended  and  eet  oat, 
has  been  made;  for  section  69  of  chapter 
64  providee  that  "any  railroad  company 
oneanlied  noder  this  chapter  may  build 
and  coDBtract  lateral  and  branch  ruads 
or  tramways,  and  of  any  gange  whatever, 
not  exceeding  fifty  miles  in  length;  and 
It  may  bnlld  planes  and  gravity  roads, 
use  and  operate  any  part  or  portion  of 
their  main  line  and  branch  or  branches, 
when  completed,  the  same  as  though  the 
iThole  of  their  said  proposed  railway  was 
tally  comii^eted.'*  So,  again,  our  statute 
contemplates.  In  fact  requires.  In  this  par- 
ticular, as  a  necessary  prerequisite  to  the 
rlgbt  of  condemnation,  that  the  railroad 
corporation  shall  acquire  such  real  estate 
by  purchase.  If  it  can  agree  with  the  own- 
ers. Section  48,  c,  54,  p.  618,  Code.  Anil  in 
this  instance  the  railway  company  ap- 
pears to  have  acquired  its  real  estate  for 
the  most  part  In  that  way,  and  to  have 
alrpady  occupied  such  part  wttta  the 
bridges,  tunnels,  and  road-ways  of  a  rail- 
way well  nigh  to  that  extent  completed. 
Our  lack  and  need  of  railroads  Is  thought 
to  be  great ;  hence  our  general  law  upon 
theHiibject  is  broad  and  liberal,  perhaps 
beyond  precedent.  The  railway  company 
baa  been  unable  to  agree  with  the  defend- 
ant for  the  purchase  of  Its  part  of  the  real 
estate  neerled.  Can  It  be  that  under  such 
a  statute  it  can  interpose  as  a  plea  in  bar 
to  the  awarding  of  a  commission  of  con- 
demnation the  fact  that  the  map  and  pro- 
file uf  location  has  not  been  filed  as  re- 
paired by  law.  How  are  we  to  say  that 
uneyearisa  reasGDable  time  tn  this  par- 
tiralar  case?  TheeTldence  shows  that  the 
difficulties  and  perplexities  ot  location, 
as  well  as  of  construct!  on,  have  been  great 
to  an  extraordinary  degree,— so  much  so 
that  it  has  had  to  feel  Its  way.  as  It  were, 
with  great  caution  and  circumspection,— 
and  It  might  hn  ve  been  highly  Inconvenlen  t 
aud  embarrassing  to  commit  Itself  atonce 
to  a  deflnlte  location  throughout.  The 
main  line,  with  its  bridges  and  tunnels  and 
the  rest  of  its  track,  is  about  complete 
hxim  the  Ohio  state  Hue  Into  the  valley  of 
Wheeling  creek ;  and  It  seems  to  be  the 
purpose  of  the  company  to  stop  there  in 
tbe  construction  ot  the  main  line  until  the 
more  pressing  need  of  branches  and  termi- 
nals In  tbe  city  is  supplied.  The  branch 
that  runs  down  Wheeling  creek,  on  the 
aontb  side,  by  the  land  In  question,  and 
thence  through  theChapllne-HllI  tunnel  to 
Lower  Wheeling,  is  well  nigh  complete; 
certainly, far  enough  to  show  its  location. 
There  is  no  complaint  that  the  petition 
doeBDoldesignatewith  sufflclent certainty 
tbe  real  estate  proposed  to  be  taken.  If 
there  had  been  for  the  purpose  of  this  pro- 
wdiog  any  need  of  such  map  and  profile, 
theeourt  below  could  and  would  have  re- 
quired its  production;  but  wedonotthink 
that  thefallure  to  file  it  In  the  proper  oflices 
could  be  pleaded  In  bar  of  tbe  right  to 
bare  the  commission  awarded;  and  there- 
tore  we  think  that  pleas  Nos.  1  and  2 
*«re  properly  rejected.  Besides,  it  ap- 
pears that  this  land  Is  needed  only  for  a 
■[atlon  and  a  switch  to  connect  it  with 
ue  bmneb  on  the  soatli  side  of  the  creek. 


Plea  No.  4  avers  that  the  land  sought  to 
be  condemned  was  an  situated  that  It 
could  not  be  used  until  the  street  had  first 
been  occupied,  and  that  no  permission  to 
occupy  tbe  street  had  been  obtained.  This 
plea  was  properly  rejected.  The  city  ol 
Wheeling  may  give  Its  consent  but,  if  this 
property  cannot  be  obtained,  it  is  not 
worth  while  to  ask  such  consent,  if  the 
property  Is  obtained,  and  uo  consent  by 
the  city  be  given,  the  property  owner  is 
not  hurt,  because  the  land  condemned 
would  then  revert  to  the  original  owner. 
Chapter  64,  §  69it,  par.  9.  Tbe  company 
cannot  do  everything  at  once;  and  If  each 
condemnation  or  permission  on  the  part 
ot  tbe  city  Is  made  a  condition  preced- 
ent to  every  other  one,  then  no  proper- 
ty could  be  condemned  at  ail.  Besides, 
that  is  a  matter  between  the  city  aud  the 
railway  company,  and  does  not  directly 
enter  into  this  controversy.  Plea  No.  5 
avers  that  the  railway  company  did  not, 
within  three  months  after  its  certificate  o( 
incorporation  had  been  Issued,  cause  the 
same,  or  a  certified  copy  thereof,  to  be  de- 
livered tor  record  to  the  clerk  of  the  coun- 
ty court  ot  Ohio  county,  in  which  its  prin* 
cipal  office  and  place  of  business  Is  kept, 
as  required  by  section  20,  c.  64,  Code,  p. 
608.  This  plea  also  was  properly  rejected ; 
snch  recordation,  tor  the  reasons  given  in 
considering  pleas  Nos.  1  and  2,  not  being  a 
condition  preceileut  to  the  right  to  con- 
demn, and  for  the  additional  reason  that 
the  same  section  provides  that,  "If  such 
company  fall  therein.  It  shall  be  fined  not 
exceeding  tl.OOO. "  Lumber  Co.  v.  Thom- 
as, 33  W.  Va.  m,  11  8.  E.  Rep.  H7.  Plea 
No.  e^dmies  that  the  railroad,  for  the 
purposes  for  which  the  land  Is  sought  to 
be  condemned, Is  a  branch  or  lateral  road, 
as  stated  in  the  petition.**  This  plea  is 
obscure  and  uncertain  In  meaning;  but, 
taking  it  to  aver  with  sufflclent  certainty 
what  defendant  claims  It  is  Intended  to 
aver,— that  it  Is  a  branch  of  a  branch,  and 
therefore  not  a  branch  of  a  main  line,— It 
should  have  been  rejected  as  immaterial; 
for  nothing  is  clearer  under  oar  statote 
than  that  the  railway  company  may  l^al- 
ly  construct  a  branch  of  a  branch,  or  that 
two  branches  may  have  a  common  stem 
leading  into  the  main  line,  provided  nei- 
ther exceeds  60  miles  in  length  from  such 
main  line.  Plea  No.  7  alleges,  in  brief, 
that  the  plaintiff  has  abandoned  the  line 
whicli  it  was  chartered  to  build,  and  has 
hejstxn  to  bnlld  an  entirely  different  line, 
for  which  it  sought  to  condemn  the  prop- 
erty In  controversy,  without  authority  of 
law.  Flea  No.8  avers  that  thesald  parcels 
of  land  in  said  petition  mentioned,  and 
sought  to  be  condemned,  are  not,  nor  is 
either  of  them,  necessary  for  the  purposes 
of  the  petitioner's  railroad.  These  pleas, 
Nos.  8,  6,  and  7,  were  admitted,  issues 
were  made  and  Joined  thereon,  and  the 
Jury  found  generally  tor  tbe  plaintiff,  and 
specifically  on  each  one  of  these  three 
pleas.  It  was  proved  that  the  roadalong 
the  main  line  from  the  west  bank  of  the 
Ohio  river  to  a  point  in  the  Wheeling 
Creek  valley,  railed  the  "Peninsula,"  had 
been  bufit,  and  there  thecompany  proposed 
to  stopantii,  by  the  building  of  a  branch 
line  down  Wbeding  creek,  it  had  made 
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termlDal  factlitles  for  the  city  uf  WheellnK; 
ther.  fore  It  was  not  material  to  thla  In- 
qalr.v  wbere  or  how  the  main  line  was  to 
run  on  from  that  point  eaut,  and  It  was 
not  error  to  exclode such  evidence.  Again, 
the  chief  engineer  of  the  railway  company 
was  asked  by  plaintiff  why  the  work  bad 
been  mainly  done  upon  the  line  from  the 
western  boundary  of  the  state  to  the 
penlnenla,  and  from  the  peninsula,  with 
the  creek,  southward.  To  this  qneatlon 
defendant  objected,  but  its  objection  waa 
orerrnled.  The  answer  was  material  un- 
der plea  Xo.  7,  as  tending  to  show  that 
the  further  extension  of  the  main  line  was 
not  abandoued,  but  only,  for  the  reasons 
given,  deferred  until  the  terminal  facilities 
In  the  city  of  Wheeling  were  shown  to  be 
practicable  by  actual  construction,  and 
the  road  thus  put  upon  a  solid  and  paying 
basis.  It  also  tended  to  show  that  the 
one  was  a  part  of  the  main  line,  and  tue 
other  gotnis  down  the  creek  was  a  branch. 

It  la  admitted  by  counsel  that  all  the  in- 
atructions  given  to  the  Jury  do  not  appear 
In  the  record;  therefore  the  court  cannot 
aay  to  what  extent.  If  any,  the  Instrac- 
tloDB  given  and  set  out  In  the  record  were 
q<ialif]ed  by  those  given,  but  not  set  out. 
Seven  instructions  were  on  motlOD  of  plain- 
tiff, and  against  the  objection  of  the  de- 
fendant, given  to  the  Jury,  which  are  a 
part  of  this  record,  and  are  as  follows. 
(1)  If  the  Jury  believe  from  the  evidence 
that  the  petitioner  built  and  conRtructed 
Its  main  line  of  railroad  asdeslgnated  and 
contemplated  by  its  charter  from  the 
western  bonndary  of  the  city  of  Wheeling 
to  a  point  on  the  peninsula,  It  bad  and 
has  the  right  to  construct  a  branch  or  lat- 
eral line  of  railroad  connecting  with  the 
main  line  at  9uch  point;  and  tbla,  al- 
though the  Jury  may  further  believe  from 
the  evidence  that  it  ceased  further  work 
on  the  main  line,  and  abandoned  all  In- 
tention of  bonding  and  constructing  fur- 
ther In  an  easterly  direction,  or  towards 
the  Pennsylvania  state  line.  (2)  If  the 
Jury  tind  from  the  evidence  that  the  line  of 
railroad  constructed  from  the  Ohio  river 
near  the  Top  mill  to  the  peninsula  Is  a 
portion  of  the  main  line  of  petitioner's  rail- 
road, as  contemplated  by  Its  charter,  they 
are  Instracted  that  the  length  of  the  line 
connecting  with  aueb  main  line  at  the  pen- 
insula, and  running  thence  southwardly, 
Is  not  decisive  of  the  question  whether 
such  second  line  Is  or  Is  not  a  branch  or 
lateral  road.  Neither  length  nor  direction 
enters  Into  the  definition  of  a  'branch  or 
lateral' railroad.  The  only  limit  in  this 
state  as  to  length  Is  the  statutory  one  of 
60  miles.  (R)  If  the  Jury  find  from  the  evi- 
dence that  any  substantial  portion  of  the 
main  line  of  the  railroad  contemplated  by 
the  charter  of  the  Wheeling  &  Harriaburg 
Kallroad  Company  has  been  built  or  con- 
structed by  the  petitioner,  their  verdict 
should  be  In  its  favor  upon  the  Issue 
raised  by  the  7th  plea.  (4)  If  the  Jury  find 
from  the  evidence  that  so  much  of  the  pe- 
titioner's railroad  as  has  been  constructed 
from  the  Ohio  river  near  the  Top  mill  to  a 
point  on  the  peninsula  Is  a  portion  of  the 
main  ime  of  such  rHllroad,  as  designated 
and  contemplated  by  the  charter  of  the 
Wheeling  &  Harrisbarg  Railroad  Com- 


pany, then  their  verdict  should  be  for  the 
petitioner,  the  Wheeling  Bridge  and  Ter^ 
mlnal  Hallway  Company,  on  the  Issue  pre- 
senced  by  the  7th  plea  filed  by  the  defend- 
ant, (o)  Even  if  the  Jury  should  believe 
from  the  evidence  that  so  much  of  the  pe- 
titioner's railroad  as  crosses  Wheeling 
creek  near  the  Whltaker  mill  Is  a  branch 
railroad  of  a  branch  railroad,  this  will  not 
warrant  a  finding  to  that  effect,  or  for  the 
defendant,  on  the  Issue  raised  by  the  6tb 
plea  of  the  defendant.  (6j  While  it  Is  in- 
cumbent on  the  petitioner  to  show  by  a 
preponderance  of  the  evidence  that  a  oe- 
cesaity  exists  for  the  taking  of  the  proper- 
ty described  In  the  petition,  such  necessity 
la  not  to  be  regarded  and  treated  as  an  im- 
perative, but  a  reasonable,  one,  looking 
tu  the  proper  discharge  by  the  petitioner  uf 
Its  duties  to  the  public;  and  If  the  Jury  be- 
lieve from  theevidence  that  such  a  necessi- 
ty exists,  taking  Into  consideration  the 
present,  and  also  the  prospective,  netuls  of 
the  petitioner,  within  a  reasonable  ^Inie, 
and  that  It  has  not  in  this  instance  ...ii-ea- 
sonably  exercised  the  discretion  It  pos- 
seaaes  in  locating  its  tracks,  buildings, 
etc.,  then  the  verdict  should  be  in  Its  favor 
upon  the  issue  presented  by  the  3d  plea 
filed  herein.  (7)  Kallroad  companies  pos- 
sess a  large  discretion  as  to  the  location 
of  their  tracks  and  buildings;  and  this  dis- 
cretion Is  not  to  be  controlled  If  it  has  not 
been  exercised  unreasonably.  4ind  In  this 
case,  even  if  the  jury  should  believe  that 
lands  other  than  those  In  question  might 
or  could  have  been  found  and  acquired 
suitable  for  the  petltlouer'a  purpoaes,  that 
fact  would  constitute  no  defense  or  objec- 
tion to  the  present  claim."  In  view  of  our 
statute  on  the  subject,  especially  sections 
Gd  and  69  of  chapter  54,  pp.  526, 527,  Instruc- 
tion No.  1  propounds  the  law  correctly  as 
applicable  to  this  proceeding;  because  un- 
der chapter  54,  section  60.  par.  8,  p.  520,  Code, 
plalntID  "has  the  right  to  erect  and  main- 
tain all  necessary andconvenlentbuildtnga 
and  stations,  fixtures  and  macnlnery,  for 
such  connections,  constructions  transfer 
accommodation,  and  use  of  passengers 
freights,  and  busineas  Interest,  or  wnlch 
may  be  necessary  for  the  construction  or 
operation  and  repair  of  said  railroad.  Its 
track,  road-way,  and  machinery,  for  the 
pnrpoaes  of  that  part  of  the  main  line  and 
branch  already  built,"  and  to  condemn 
such  land  as  may  be  necessary  for  such 
purposes,  within  the  llm!ts  as  to  quantity 
and  distance  as  are  prescribed  by  statute. 
The  effect  of  the  abandonment  of  construc- 
tion of  the  resld  ue  of  the  main  line  In  other 
respects  need  not  be  here  discussed ;  it  can- 
not avail  to  defeat. this  proceeding.  In- 
struction No.  2  states  the  law  correctly  aa 
given  by  our  statute,  and  has  been  al- 
ready diacuased.  Instruction  Nn.  3  has  al- 
ready been  discussed,  and  Is  substantially 
correct.  Instruction  No.  4  la  abto  correct 
for  reasons  already  given.  Instrnctina 
No.  6  was  In  effect  the  rejection  of  plea  No. 
6.  Instructfons  No8.6and7propoQnd  the 
law  correctly. 

Under  section  6.  c.  131,  p.  813,  Code,  the 
defendant  moved  the  court  to  direct  the 
jury  to  find  In  writing  upon  pnrtlcnlar 
questions  of  fact,  as  follows:  "(1)  la  the 
line  of  road  with  which,  at  a  iK>iat  near 
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Whltaker'B  mill,  the  road  lor  wtalcb  the 
property  is  Bought  connects,  the  main  line 
of  the  petitioner?  (S)  la  the  line  of  road 
with  which,  at  a  point  near  WhUaker's 
mill,  the  road  for  which  the  property 
sou(?ht  connects,  a  branch  or  lateral  road  ? 
(3)  Is  the  tine  of  road  which  croeees  the 
defeodant'e  property  n  branch  or  lateral 
roadf  "  This  the  court  refused  to  do,  and 
properly,  because,  on  motion  of  defend- 
ants. It  had  already  directed  the  lury  to 
find  separate  verdicts  on  the  isBuee  Joined 
on  the  three  pleas,  In  addition  to  a  gener- 
nl  verdict,  and  pleae  Nob.  6  and  7  cover  the 
same  Kround.  Wheeling  Bridge  Co.  v. 
Wheeling  &  Belmont  Bridge  Co.,  11  S.  E. 
Rep.  1009,  (decided  by  this  court,  13th  Sep- 
tember, 1890,) 

In  condnslnn,  did  the  court  err  in  over- 
m  ling  defendant's  motion  for  a  new  trial? 
The  evidence  lu  this  case  shows  without 
contradletlon  In  any  esHcntlal  particular, 
and  by  a  clear  and  decided  preponderance 
In  all  matters  of  Inference,  that  this  rail- 
way company,  acting  under  our  general 
law,  has,  at  an  expense  of  millions,  built 
In  good  faith  some  8,000  feet  of  its  road 
along  Its  charter  line  from  the  west  bank 
of  the  Ohio  river  to  the  peninsula,  in  the 
valley  of  Wheeling  creek,  made  up  for  the 
moat  part  of  doable-track  bridges  and 
donble-track  tunnels;  that  the  financial 
success  and  public  usefulness  of  the  road, 
as  a  whole,  depended  almost  entirely,  as 
far  as  the  facts  proven  now  enable  un  to 
see,  upon  the  feasibility  of  making  by  t&* 
rions  branches  what  Che  experts  call  a 
"terminal  system,"— "a  rnllroad  funnel," 
one  witness  calls  It — In  and  around  the 
city  of  Wheeling,  by  which  the  raw  mate- 
rial maybe  easily  and  abundantly  brought 
in,  and  the  manufactured  products  taken 
out;  that  the  making  of  this  terminal  sys- 
tem was  confronted  with  so  great  and  so 
many  physical  difficulties,  not  to  upeak  of 
fllffieiiltlee  of  other  kinds,  that  capitalists 
who  were  to  furnish  the  money  could  on- 
ly be  convinced  that  the  thing  could  be 
done  by  the  doing  of  It:  hence  the  expen- 
sive and  difficult  branch  down  Wheeling 
creek  on  tbesouthslde,  and  through  Chap- 
line  hill  by  a  long  double-track  tunnel, 
and  hence  the  necessity  of  the  land  in  ques- 
tion. In  connection  with  cont1s;uous  tracts, 
above  and  below,  already  acquired  for 
station  and  side  tracks,  for  heavy  freight, 
and  fortheswltch  leading  from  the  branch 
line  by  bridge  across  the  creek  .thereto. 
The  evidence  makes  the  necessity  for  tak- 
ing It  forthls  purpose  palpably  plain.  The 
defendant,  apart  from  the  question  of  flU 
Ing  map  and  profile  and  certificate  of  in- 
corporation, resists  the  condemnation  on 
two  grounds:  (1)  It  suggests  a  conject- 
ure that  the  plaintiff  may  never  complete 
any  mnre  of  Its  charter  line ;  that  therefore 
Its  present  branch  line  down  the  creek  Is 
not  a  branch  in  fact,  but  a  part  of  the 
main  line,  perverted  from  Its  lawful  course 
under  the  golse  of  a  branch.  (2)  That  this 
switch,  driven  across  the  track  as  a  phys- 
ical necessity  to  reach  the  station  and 
track-yard  on  the  north  eidu.  Is  not  a 
BWltch.  hut  a  branch  In  the  gul^e  of  a 
switch,  and  that  there  cannot  be  a  branch 
of  a  branch,  and  therefore  the  making  of 
It  la  without  warrant  of  law,  as  If  two 


branches  could  not  lead  back  to  the  trunk 
part  way  along  a  common  stem.  The 
court  below  overruled  this  motion  for  a 
new  trial,  and,  In  pursaance  of  the  stat- 
ute, directed  and  appointed  a  commission 
to  view,  appraise,  and  report.  We  think 
the  merits  on  all  material  points  are  with 
the  plaintiff,  and  therefore  affirmed. 


Town  op  Moundsville  v.  Velton. 

(Supreme  Cowrt  of  Appeals  of  West  Virginia. 
JunelS,189L) 

JoDiauii  KoTioB— OaniKAvoH— ViouTioir — Ap< 

PBAL. 

1.  Courts  of  a  municipal  corporatioo  will 
take  ludioiol  aotloe  ot  its  cnrdiaances  without  al' 
legation  or  proof  of  their  existenoe. 

3.  Where,  upon  conviction  of  a  violation  of 
an  ordinance  of  a  mnniolpal  corporation  before 
its  mayor,  an  a^eal  is  taken  to  the  circuit  court, 
under  section  S»0,  c  50,  and  section  89,  o.  47, 
Code  1887,  on  the  trial  of  such  appeal  the  oironli 
court  will  take  Judicial  noticeof  saoh  (nrdinuice. 

8.  Where  such  appeal  Is  tried  by  a  court  In 
lieu  of  a  Jury,  upon  a  review  of  the  case  upon 
the  evidence  by  this  court  It  will  be  treated  as 
upon  a  demurrer  to  the  evideuce,  and  the  appel- 
lant regarded  as  a  demurrant  to  evidence. 

4.  A  conviction  for  a  violation  of  an  ordi- 
nance of  a  municipal  corporation  will  not  be  re- 
versed for  want  of  a  plea  by  the  defendant 

(SyUabus  by  the  Court,) 

Error  to  circuit  court,  Marshall  county ; 
Joseph  B.  Pauj.i,,  Judge. 

J.  B.  McliUre  and  D.  B.  Evana,  for  plain- 
tiff in  error.  Etvlag,  Melvia  A  BU^y,  for 
defendant  in  error. 

Shannon.  J.  L.  E.  Velton  was  convict- 
ed before  the  mayor  of  the  town  of 
Moundsville  upon  a  warrant  for  selling 
spirituous  liquors  without  license,  in  vio- 
lation of  an  ordinance  of  said  town,  and 
fined,  and  upon  an  appeal  tothecircnlt 
court  of  Marshall  he  was  again  convicted 
and  fined,  and  he  has  come  to  this  conrt 
upon  a  writ  of  error. 

We  are  asked  to  reverse  the  circuit 
court's  iudfsment,  first,  on  the  ground 
that  the  ordinance  on  which  the  prosecu- 
tion rests  WHS  not  given  In  evidence.  It 
is  well  settled  that  courts  do  not  Judicial- 
ly notice  the  ordinances  of  a  municipal 
corporation  unless  directed  by  charter  or 
statute  to  do  bo,  but  they  must  be  plead- 
ed and  proven  as  facts.  1  Dill.  Mun.Corn, 
§  41S.  But  It  is  equally  well  settled  that 
the  courts  of  the  municipality  will  take 
Judicial  notice  of  such  ordinances  without 
pleading  or  proof.  Wheeling  v.  Black,  25 
W.  Va.  266 ;  1 1)111.  Mun.  Corp.  §  413.  There- 
fore It  was  not  necessary  to  prove  such 
ordinance  on  the  trial  before  the  mayor. 
Then,  Is  it  necessary,  when  an  appeal  is 
taken  to  the  circuit  court  and  a  new  trial 
Is  there  had,  that  proof  must  be  given  of 
such  ordinance  on  such  new  trial?  Clear- 
ly It  Is  not  necessary  to  allege  In  the  com- 
plaint or  warrant  the  existence  of  such  or- 
dinance. Then,  is  it  necessary  when  the 
case  goes  to  the  circnit  coart  to  amend 
the  warrant  or  complaint,  or  file  any 
pleading  alleging  the  exiHtence  of  the  ordi- 
nance? In  an  action  brought  In  the  cir- 
cuit court  it  would  be  neceswary  to  allege 
the  ordinance;  but  I  think  no  one  would 
venture  the  proposition  that  on  such  ap- 
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peal  the  pleading  must  be  chanK^d  to 
make  such  allegation.  Why  not  ?  Be- 
cause the  case  Rtarted  in  the  municipal 
court.  If  the  paperedo  not, and  need  not, 
allege  the  existence  of  the  ordinance,  why 
require  proof  ut  It?  If  tbelaw  excuses  the 
absence  of  an  allegation  of  such  ordinance, 
why  ytiti  It  not  excuse  evidence  of  It? 
Again,  shall  It  be  said  that  when  we  are 
in  the  municipal  court  we  need  not  prove 
the  ordinance,  but  that  when  the  case  Is 
transferred  to  the  circuit  court  such  proof 
must  be  given,  though  It  1b  only  a  retrial 
of  Identically  the  same  mutter?  This,  It 
seems  to  me,  would  be  an  nnreasonable 
anomaly.  I  tfaiuk  the  rule  of  reason  and 
common  iiense  is  that,  as  the  law  does  not 
require  such  allegation  or  proof  of  the  or- 
dinance In  the  municipal  court,  neither 
does  it  require  It  on  appeal  to  the  circuit 
court;  that  the  circuit  court  Is  only  sub- 
fltituted  for  the  municipal  court  In  this 
case.  And  so  it  was  held  In  City  of  Solo* 
mon  V.  Hughes,  24  Kan.  211. 

The  second  ground  on  which  reversal  is 
asked  Is  that  the  case  was  commenced  In 
188S,  and  was  pending  on  February  18, 
1889,  when  the  town  of  Moundsvllle  was 
by  an  act  of  legislature  rechartered  under 
the  name  of  the  city  of  Moundsvllle,  which 
provided  that  proceedings  then  pending 
in  the  name  of  the  town  of  Monndsvllle 
Bhoold  be  proceeded  wttb,  tried,  and  de- 
termined In  the  name  of  theclty  of  Mounds- 
vllle; and  there  was  no  order  that  the 
case  proceed  In  the  name  of  the  city  of 
Moundsvllle  until  after  the  trial  on  the 
evidence,  and  the  finding  of  the  defendant 
guilty.  After  the  Judge,  who  tried  the 
case  in  place  of  a  Iury>  had  heard  the  evl- 
ence  and  adjudged  the  defendant  sailty, 
the  defendant  for  this  cause  moved  In  ar- 
rest of  Judgment;  and  then  the  court 
changed  the  style  of  the  case  from  that  of 
"The Town  of  Moundsvllle  v.  L.  E.  Vel- 
ton, "  to  that  o!  "The  nty  of  Moundsvllle 
v.  L.  E.  Veiton,"  and  then  rendered  judg- 
ment. The  municipality  had  for  years 
been  a  corporate  entity  under  the  name 
of  the  town  of  Moundsvllle,  and  Its  corpo- 
rate entity  never  ceased  for  a  moment,  for 
there  was  no  hiatus  ur  break  In  Its  corpo- 
rate existence  under  the  former  charter 
and  the  new  charter;  the  only  change  un- 
der the  newcharter  being  the  substitution 
of  the  word  "city "  for  the  word  "town," 
—the  same  corporation,  under  a  changed 
name  only.  Is  it  possible  that  these 
facts  can  reverse  thiH  Judgment?  Is  not 
the  objection  unsubstantial?  Flow  does 
It  prejudice  the  defendant  ?  There  is  no 
change  of  the  subject-matter  In  issue. 
The  most  that  might  be  said  Is  that  there 
is  a  change  of  party:  but  that  is  only  in 
name.  The  action  and  the  cause  of  action 
were  certainly  kept  alive  by  the  letter  of 
the  statute.  The  judgment  ts  in  the  prop 
er  name.  The  only  vice  Is  the  Imiuaterinl 
one  of  the  judge's  hearing  the  evidence, 
and  adjudging  the  defendant  guilty,  be- 
fore chungingthetitle  of  the  proceeding. 

Another  point  made  against  the  finding 
is  that  there  was  no  evidence  of  a  sale  of 
the  ale;  that  the  witness'  opinion  that  it 
was  a  sale  Is  not  evidence  of  a  sale.  The 
witness  stated  that  the  defendant  kept  a 
saloon.    When  asked  whether  be  pur^ 


chased  any  liquors  of  defendant,  he  an- 
swered  that  he  gut  a  glass  of  ale  of  de- 
fendant; that  he  asked  tor  beer,  but  de- 
fendant said  that  he  had  no  beer,  but 
would  give  witness  a  glass  of  ale;  that  be 
got  the  ale,  but  did  not  pay  for  It.  When 
asked  why  he  did  not  pay  for  it,  he  an 
swered:  "Well,  I  don't  know  why  I  didn't 
pay  for  it,  unless  It  was  because  be  was 
up  before  the  town."  When  asked  wheth- 
er he  had  been  Jn  the  habit  of  buying  llq- 
nor  there  before  or  since,  be  answered: 
**I  had  been  In  the  habit  of  going;  yes, 
sir. "  When  asked  whether  be  bought  any 
before  that  time,  he  answered:  "I  may 
have,  but  I  don't  remember  of  It. "  When 
asked  whether  It  was  a  sale  or  gift  of  the 
ale,  he  answered:  "Well,  I  regarded  it  as 
a  sale  at  the  time  tbt>n. "  The  witness  was 
evidently  unwilling.  The  Judge  saw  and 
heard  him.  We  cannot  say  that  his  flod- 
ing  Is  erroneous.  The  witness'  statement 
that  be  r^arded  It  as  a  sale  Is  admissible. 
Cannot  one  of  the  contracting  parties 
state  his  Intent  In  the  purchase?  Inten- 
tion of  the  parties  is  an  important  ele- 
ment lu  a  sale,  and  It  Is  not  merely  opin- 
ion evidence  for  a  party  to  a  sale  to  say 
In  what  light  he  regarded  it,  for  It  reflects 
the  Intent  of  himself,  at  least,  If  not  both 
parties.  A  saloon-keeper,  presumably, 
does  not  Intend  to  give  away  llquon. 
Unless  shown  to  be  a  gift,  the  fair  impli- 
cation would  be  one  of  sale.  To  say  the 
least,  there  was  some  evidence  to  sustain 
the  finding.  And  we  mast  remember  that, 
where  a  case  la  tried  by  a  court  In  Ilea  of 
a  Jury,  lu  this  court  the  case  will  be  re- 
garded ns  on  a  demurrer  to  evidence,  plac- 
ing the  appellant  under  the  disadvantage 
borne  by  a  demurrant  to  evidence.  State 
v.  MtUer,  26  W.  Va.  106. 

The  next  point  made  against  the  con- 
viction Is  that  the  defendant  was  con- 
victed before  tne  mayor  on  a  sale  to  one 
person,  and  before  the  circuit  court  on  a 
sale  to  another  person.  There  Is  no  need 
to  detail  evidence  as  to  this  point.  Suffice 
It  to  say  that  it  must  affirmatively  ap- 
pear that  the  conviction  before  the  mayor 
was  for  one  sale,  and  that  beforethe  court 
on  another,  and  that  it  does  not  ao  ap- 
pear here.  For  anything  appearlnSt  the 
conviction  belore  the  mayor  may  hare 
been,  as  it  was  In  the  drcalt  court,  lor  a 
sale  to  James  Burley. 

The  last  point  against  the  Judgment  Is 
that  there  was  no  issue  Joined.  Were  this 
an  Indictment,  certainly  a  plea  would  bo 
Indispensable,  But  formal  pleadings  are 
not  necessary  in  proceedings  before  Jus- 
tices. No  provision  of  chapter  50,  Code 
1SS7,  requires  such  a  plea.  After  provid- 
ing in  section  228  that  the  warrant  shrill 
describe  the  offense,  section  2l>5  provides 
that,  "on  the  appearance  of  the  accosed. 
the  Justice  may  proceed  to  try  the  case.* 
It  is  not  supposed  that  the  charge  can  be 
taken  for  confessed,  but  that  the  prose- 
cution must  prove  ItH  cose,  though  there 
be  no  plea  of  denial.  The  plea  would  sim- 
ply be.  "Not  jfuilty."  And  If  we  Bee  that 
the  town  was  reouired  to  prove  its  case 
ae  U  such  plea  bud  been  entered,  bow 
does  the  defendant  suHerfor  want  of  the 
plea?  In  Lexington  v.  Curtin,  60  Mo.  9X, 
and  St.  Louis  v.  Knox.  74  Mo.  70,  it  *rw 
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held  that  In  proceecllngB  to  recover  pennl- 
tlea  under  city  tirdlnancea  there  need  be  no 
piea,  as  in  criminal  proceeaingB  un  indict- 
inentB.  Moreover,  there  may  have  been  a 
plea  before  the  mayor.  There  is  no  full 
tranacript  of  his  prficeedlnga  before  us. 
The  Judgment  ia  affirmed. 


Habtlby  et  al.  v.  Henbbtta  et  tU.  Lutes 
et  a/.  V.  Riley  et  a/.  BriDeRR  et  a/,  v. 
Kbiley  et  at.  Dick  et  at.  v.  Kvu>  et  at, 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Jtme  15,  1881. ) 

ISTOXiCATiiTO  LiQnoRs— NUI8ASCB— Abatembnt— 
Injdnctios. 
Under  section  18  of  chapter  83  of  the  Code, 
a  court  of  equity  cannot  restrain  b;  injunction  a 
party  charged  with  sellingr  Intozicatit^  liquors 
contrary  to  law,  or  abate  the  house,  building,  or 
place  where  such  Intoxicating  liquors  are  allied 
to  be  sold  contrary  to  law,  until  the  owner  or 
keeper  of  such  house  or  place  has  been  convicted 
of  such  unlawful  selling  at  the  place  named  In 
the  MIL    Holt  and  Brahhon,  jj.,  dissenUng. 
(Sj/EIobus  bv  the  Court.) 

AppealH  from  circuit  court,  Mamball 
eonnty;  Joseph  R.  Paull,  Judge. 

J.  B.  McLure  and  J.  J.  Jacob,  for  appel- 
lant. J.  A.  Ewlng,  D.  B.  Evans,  J.  How- 
ard Hoit,  and  T.  j.  Paraona,  for  apitellees. 

Enombh,  J.  On  the  l^tb  day  of  Decem- 
ber, If 90,  D.  J.  Hartley.  R.  8.  McConnell,  S. 
A.  WultuD.  T.  D.  Cheadle,  Thomas  Gatte, 
and  W.  L.  Edwards,  citizens  ot  thecounty 
of  Marshall,  who  sued  in  their  own  be- 
half and  In  behalf  of  all  other  citizens  of 
the  state  of  West  Vinelnia,  presented  a  bill 
to  the  Judge  of  the  circuit  court  of  Mar- 
shall conuty  in  which  they  alleged  that 
Patrick  Henretta  was  the  owner  In  fee  of 
u  certain  lot  or  parcel  of  ground  on  which 
stands  a  certain  house  known  as  the 
"Henretta  Hotel,"  fronting  on  the  south 
side  of  Tenth  street,  between  Thomp- 
son avenue  and  the  Ohio  River  Railroad 
track,  in  the  Second  ward  of  the  city  of 
Moundavilie,  Marshall  county,  and  state 
aforesaid,  and  filed  a  copy  ot  his  deed  as 
an  exhibit  with  said  blU.  They  further 
Hlieged  that  in  said  house  on  said  lot  or 
parcel  o(  land  intoxicating  liquors— whis- 
ky, wine, porter,  ale,  beer,  and  drinkeof  like 
nature — for  a  long  time  had  been  sold 
and  Tended  by  John  Heni^tta.  contrary 
to  law.  and  without  a  state  license  there- 
for, to  the  great  and  irreparable  injury  of 
the  plaintiffs  and  all  other  cltisens  of  the 
state,  and  that  said  John  Henretta  had 
been  selling  and  vending  said  liquors  In 
said  house  contrary  to  law,  and  without 
a  state  license  therefor,  tor  a  long  space 
of  time,  to-wit,  since  the  1st  day  of  May, 
1^90:  so  that  by  reason  of  said  intoxicat- 
ing liquors  being  sold  contrary  to  law, 
and  without  a  state  license  therefor.  In 
said  house,  the  said  bouse  bad  become 
and  was  a  common  and  public  nuisance, 
and  they  charge  the  truth  to  be  that  the 
said  Patrick  Henretta  had  been  for  a  long 
time,  and  was  then,  knowingly  permit- 
tiug  the  said  John  Henretta  to  sell  and 
rend  la  said  bouse  said  Intoxicating  liq- 
uors contrary  to  law,  and  without  a  state 
license  therefor,  and  had  so  permitted 
him  (the  said  John  Heuretta)  to  sell  and 


vend  said  liquors  therein  contrary  to 
law,  and  without  a  state  license  therefor, 
for  a  long  time,  to-wit,  since  the  1st  day 
of  May,  1890;  and  they  pray  that  the  said 
John  Henretta  be  enjoined  and  restrained 
fnuneltlier  selling  or  vending  intoxicating 
llquora— whisky,  wine,  ale,  porter,  beer, 
and  drinks  of  like  nature — In  said  house 
contrary  to  law.  and  that  said  Patrick 
Henretta  be  enjoined  and  restrained  from 
knowingly  permitting  said  liquors  to  be 
either  sold  or  vended  in  said  house  con- 
trary to  law.  and  without  a  state  license 
therefor,  and  that  said  nuisance  be  abat- 
ed. An  injunction  was  granted  as  prayed 
for  by  said  Judge  In  vacation,  restraining 
said  Patrick  Henretta  from  knowingly 
permitting  intoxicating  liquors  to  be  sold 
and  vended  contrary  to  law  In  the  follow- 
ing-named house,  to  wit,  a  certain  house 
known  as  the  "Henretta  Hotel, "  fronting 
on  the  south  side  ot  Tenth  street,  between 
Thompson  avenue  and  the  Ohio  River 
Railroad  track,  in  the  Second  ward  In  the 
city  of  Moundsville,  W.  Va..  being  the 
same  proiierty  conveyed  to  said  Patrick 
Henretta  by  Charles  Thompson  by  deed 
bearing  date  March  13.  ]8t'2,  and  enjoining 
and  restraining  John  Henretta  from  sell- 
ing and  vending  intoxicating!  liquors  In 
said  house  contrary  to  law.  On  the  25th 
day  ot  December.  1890,  the  dMendants  ap- 
peared before  said  Judge  lu  vacation,  and 
moved  to  dissolve  said  Injunction;  which 
motion  was  overruled,  and  from  this  rul- 
ing said  John  Henretta  applied  tor  and 
obtained  this  appeal. 

The  first  error  assigned  by  the  appel- 
lant is  that  the  Judge  bad  no  Jurisdiction 
to  award  the  Injunction  in  vacation,  be- 
cause, under  section  18  ot  chapter  32  ot  the 
Code,  an  injunction  must  be  a  warded  by 
a  court,  and  not  by  a  judge  in  vacation. 
Said  section  18  reads  as  follows:  "All 
houses,  buildings,  and  places  of  every  de- 
scription where  intoxicating  liquors  are 
sold  or  vended  contrary  to  law  shall  be 
held,  taken,  and  deemed  to  be  common 
and  public  nuisances,  and  may  be  abated 
as  such  upon  the  conviction  ot  the  owner 
or  keeper  thereof,  as  hereinafter  provided ; 
and  courts  ot  equity  shall  have  jurisdic- 
tion by  injunction  to  restrain  and  abate 
auy  such  nuisance  npon  bill  filed  by  uny 
citizen."  Now,  while  It  la  true  that  cir- 
cuit courts  in  term-time  exercise  the  pow- 
er ot  awarding  injunctions,  yet  the  power 
ot  awarding  Injunctions  is  also  conferred 
upon  Judges  lu  vacation,  and  they  are  per- 
haps more  frequently  granted  in  vacation 
than  by  the  court  In  term-time,  and, 
when  granted  In  vacation,  process  la 
awarded,  and  the  case  is  regularly  ma- 
tured for  a  hearing,  like  any  other  chan- 
cery suit.  It  is  true,  a  mf>tion  to  dissolve 
may  be  made  in  vacation  before  the  case 
reaches  the  court  docket ;  but  this  result 
is  caused  by  The  defendant  giving  notice, 
and  moving  to  dissolve,  before  the  case 
is  ninrured.  After  an  injunction  has  been 
awarded  and  process  has  isHued,  we  must 
consider  that  a  suit  has  been  Instituted 
in  a  court  of  equity,  and  that  a  court  of 
equity  has  taken  Jurisdiction  of  the  mat- 
ters alleged  in  the  bill,  notwithstanding 
the  order  of  injunction  may  have  been 
awarded  by  the  Judge  lu  vacation,  wlilch 
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action  of  the  must  be  re^^arded  aa  an 
Initiatory  proceeding  Incident  to  the  suit. 
Tlie  lanKuasenf  the  atatute  ia:  "Courtaof 
equity  ahall  have  Jurisdiction  by  Injunc- 
tion to  restrain  and  abate  any  aucli  nui- 
sance upon  bill  filed  by  any  citizen;"  and 
wblle  we  readily  concdedi;  that  a  judge  In 
vacation  la  not  a  court  of  equity,  yet 
wben  be  baa,  upon  a  bill  presented  to  him 
in  vacation,  awarded  an  Injunctlun,  the 
Injunction  bond  liaa  been  executed,  and 
process  awarded,  the  suit  must  be  consid- 
ered as  pending  In  a  court  ot  equity.  Sec- 
tion 6  of  chapter  133  ot  tbe  Code  provides 
that  "every  Judge  of  a  circuit  court  shall 
'lave  graeral  Jurisdiction  In  awarding  in- 
Jnnctions;"  and  section  4  of  tbe  same 
chapter  provides  that  "Jurisdiction  of  a 
bill  lor  an  Injunction  to  any  Judgment, 
act.  or  proceeding  shall  be  In  tbe  circuit 
court  of  the  county  In  which  the  Judg- 
ment is  rendered,  or  the  act  or  proceeding 
Is  to  be  done  or  la  doing,  or  Is  apprehend- 
ed, **  etc. :  showing,  as  t  construe  the  stat- 
utes, that  whether  tbe  Injunction  ts 
awarded  in  court  or  in  vacation,  it  Is  con- 
sidered, when  awarded,  as  falling  within 
the  jurisdiction  of  a  court  of  equity,  and 
the  subsequent  procedure  is  controlled  by 
Che  practice  and  rules prevaillngln  a  court 
of  equity.  1  therefore  conclude  that  the 
judge  bad  jurisdiction  to  award  the  In- 
junction In  vacation,  it  tbe  bill  filed  pre- 
sented such  a  case  as  entitled  tbe  plain- 
tiffs to  the  Injunction  prayed  for.  We  un- 
derstand the  expression  used  In  section  18 
of  chapter  32,  "courts  ot  eqnlty  shall  have 
Jurisdiction  hy  injunction,"  etc.,  as  merely 
conferring  equity  jurisdiction  in  restrain- 
ing or  abating  the  nuisance  complained  of. 

Tbe  next  assignment  of  error  relied 
upon  Is  that"  an  Injunction  under  said  sec- 
tion 18  cannot  be  awarded  until  after  tbe 
conviction  ot  the  party  or  parties  creating 
the  nuisance,"  This  section  authorizes 
any  citlxen  to  file  a  bill  to  nbate  what  is 
declared  by  the  section  to  be  a  common  or 
public  nuisance;  and  It  is  contended  by 
counsel  for  the  appellant  that  conviction 
of  tbe  offense,  to-wlt,  selling  intoxicating 
llqnorg  contrary  to  law  at  the  house  ur 
place  alleged  or  designated  In  the  bill,  must 
precede  the  abatement  of  »nch  house  as  a 
nuisance.  It  would  hardly  be  seriously 
contended  that  a  court  ot  equity  could 
make  up  an  Issue  and  try  tne  question  as 
to  the  guilt  or  Innocence  of  the  defendant 
or  defendants  upon  the  charge  of  selling 
intoxicating  liquors  at  any  designated 
place.  Upon  a  trial  of  that  kind  the  ac- 
cused would  be  entitl(?d  to  all  the  pre- 
sumptions prevailing  In  criminal  cases,  or 

I  where  parties  are  charged  with  the  viola* 

tion  of  a  penal  statute.  If  the  party 
charged  Is  found  guilty,  section  19  pro- 
vides that  be  shall  be  fined  not  less  than 
$20  nor  more  than  $100,  and,  at  the  dis- 
cretion of  the  court,  imprisoned  In  the 
county  jail  not  less  than  lU  nor  more  than 
30  days.   This  clearly  defines  and  charac- 

i  terlzes  the  offense,  and  we  at  once  conclude 

that  such  an  Issue  cannot  be  determined 
In  a  court  of  equity.    J t  Is,  however,  coU' 

.  tended  that  an.v  citizen  may  proceed  at 

I  once,  in  the  first  Instance,  in  a  court  of 

equity,  to  restrain  and  abate  such  nui- 
sance. This  statute  ts  oxceedlngly  broad 


In  Its  terms,  and  In  Its  absence  It  is  clear 
that  no  citizen  could  maintain  a  bill  to 
abate  such  a  nuisance,  in  the  absence  ol 
some  peculiar  or  special  Injury  to  them- 
selves. High,  InJ.  §  762,  reads  as  follows: 
"No  principle  of  the  law  of  InJuactiuns  is 
more  clearly  established  than  that  private 
persons  seeking  the  aid  ot  equity  to  re- 
strain a  public  nuisance  must  show 
some  special  injury  peculiarto  themselves, 
aside  from  and  Independent  of  the  general 
injury  to  the  public,"  etc.  Jurisdiction, 
however,  by  this  statute,  is  conferred  upon 
a  court  ol  miuity  to  award  an, Injunction 
at  the  relation  of  any  citizen.  Tbe  right 
to  go  Into  a  court  of  eqoity,  then,  to 
abdte  socb  a  nnlsance  Is  conferred  upon 
any  citizen  by  this  section  of  the  atatute, 
and  we  must  look  to  thesame  statute  to  as- 
certain what  Is  necessary  to  authorize  any 
citizen  to  abate  such  nuisance;  and  we 
find  the  statute  suys  that  "all  houses, 
bnildlugs,  and  places  ot  every  description 
where  Intoxicating  liquors  are  sold  or 
vended  contrary  to  law  shall  be  held, 
taken, and  deemed  to  be  common  and  pub- 
lic nuisances,  and  may  be  abated,  as  such, 
upon  tlie  conviction  of  the  owner  or 
keeper  thereof  as  hereinafter  provided." 
Under  this  section,  most  assuredly  no  such 
house  or  place  could  be  abated  without  a 
conviction  ot  the  owner  or  keeper  thereof 
as  therelaafterpFovlded,  whethertheBame 
was  abated  by  a  decree  In  equity  or  by  a 
Judgment  at  law,  under  the  nineteenth 
section.  Webster  defines  "conviction  "  to 
be  "the  act  of  proriug.  finding,  or  deter- 
mining to  be  guilty  of  an  offense  charged 
against  a  person  before  a  legal  tribunal, 
as  by  confession,  by  the  verdict  ot  a  jury, 
or  by  the  sentence  ol  other  tribunal,  "etc. ; 
and  the  definition  found  in  Bouvler'a  Law 
Dictionary  le  as  follows:  "In  practice, 
that  legal  procending  of  record  which  as* 
certains  the  guilt  of  the  party,  and  upon 
whlcli  the  sentence  or  Judgment  is  tound- 
ed,  finding  a  pers<in  guilty  by  verdict  ot 
a  jury,  •'etc.  In  order  that  the  honse  men- 
tioned in  the  plaintiff's  blU  may  be  de- 
clared a  nuisance,  the  owner  or  keerier 
thereof  mnst  be  convicted  of  selPng  intox- 
icating liquors  at  that  particular  house. 
Until  that  conviction  tak?s  place  it  re- 
mains undetermined  whether  a  nuisance 
exists  or  not;  and  «  court  of  equity  will 
never  undertake  to  determine  the  guilt  or 
lunocenco  of  a  party  charged  with  selling 
Intoxicating  llqnors  contrary  to  law. 
Such  a  trial  would  be  at  war  with  every 
rule  of  practice  upon  the  subject  in  this 
country  and  In  England.  Wood  on  the 
Law  of  Nuisance  (page  928,  §  807)  says: 
"In  this  country  as  well  as  In  England, 
unless  the  party  has  done  something  to 
deprive  himself  ot  an  equitable  remedy  to 
restrain  a  continuous  nnlsance  after  the 
question  ot  nnlsance  has  been  determined 
In  a  court  of  law.  an  Injunction  will  t>e 
granted,  even  though  no  actual  damage 
results  thei-efrora."  Under  the  section  of 
our  statute  which  we  are  considering,  the 
questitm  of  nuisance  must  be  determined 
by  ascertaining  the  guilt  or  Innocence  of 
the  party  accused  of  selling  intoxicating 
liquors  at  the  place  named  In  the  bill  con- 
trary to  law ;  and  the  section  Just  qnoted 
from  Wood  on  Nuisance  shows  that  the 
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{»ractlce  Is  to  determine  soch  questions 
□  a  conrt  of  law,  before  a  court  ol  equity 
will  Interfere  by  injunction.  The  bill  tiled 
In  thlH  caM  merely  alleges  that  intoxicat- 
in(t  liquore — whisky,  wine,  porter,  ale, 
beer,  and  drinks  of  like  nature — for  a  lon^ 
time  bare  been,  and  are  now,  being  sold 
and  vended  by  John  Uenretta  contrary 
to  law,  and  withoot  a  state  license  there- 
for, to  the  great  and  Irreparable  Injnry  of 
platntiffB  and  all  other  citlsens  of  the  state, 
and  that  Patrick  Henretta,  the  owner  of 
tlie  hoose,  is  kDowlngly  permitting  said 
John  Henretta  to  make  such  unlawful 
sales  In  said  house.  To  these  charges  the 
defendantsareentitled  to  plead notgnllty, 
and  a  trial  of  the  issoe  thus  made  before 
a  Jary.  since  a  conviction  results,  nnder 
the  nineteenth  section  of  said  statute,  in 
a  fine  of  nut  less  than  ¥20  nor  more  thnn 
flOO,  and  imortsonment  may  be  added  for 
not  less  than  10  nor  more  than  SO  days, 
and  the  building  or  other  place  shall  be 
abated  or  closed  up  as  a  place  of  sale,  etc. 
We  cannot  constrne  the  sections  of  oar 
statute  under  ctmslderatlon  so  as  to  de- 
termine that  a  court  of  equity  would  be 
tlieret>y  clothed  with  power  to  abate  the 
defendant's  place  of  business  without  first 
being  satisfied  of  his  guilt  by  proper  legal 
investigation,  or  that  it  was  the  Intention 
of  the  legislature  tu  take  from  the  de- 
fendant his  liberty  or  his  property  with- 
out a  trial  byjnry.  In  the  case  ofSlack  t. 
Jneob.S  W.  Va.  613,  this  court  held:  "(1) 
It  Is  the  duty  of  the  court  to  uphold  a 
statute  when  the  conflict  between  It  and 
ttie  constitution  1r  not  clear;  and  the  Im- 
plication which  must  always  exist,  that 
no  violation  has  been  intended  by  the  leg- 
IsJatnre,  may  reqnlrein  some  cases,  where 
the  meaning  of  tbe  constitution  is  in 
doobt,  to  lean  in  favor  of  such  a  construc- 
tion of  the  statute  as  might  at  first  view 
seem  most  ubvions  and  natural.  Where 
the  meaning  of  the  constitution  is  clear, 
tlie  court,  if  possible,  must  give  the  stat- 
ate  such  a  construction  as  will  enable  it 
to  have  effect.  (3)  It  is  always  to  be  pre- 
sumed that  the  l^rlslature  designed  the 
statute  to  take  eflect.and  not  to  be  a  nul- 
lity. (3)  Wlierever  an  act  of  the  legisla- 
tare  can  be  so  construed  and  applied  as 
to  avoid  a  conflict  with  the  c(mHtltutlon, 
and  give  it  the  force  of  In  w,  such  construc- 
tion will  be  adopted  by  the  coui'ts. "  The 
case  of  Mugler  v.  Kansas,  8  Hup.  (^t.  Rep. 
275,  (decided  by  the  supreme  court  of  the 
United  States  on  Deccmlier  5,  18S7,)  in 
which  the  opinion  was  prepared  by  Jus- 
tice Harlan,  is  relied  upon  to  show  that 
nn  conviction  Is  necessary  before  any  citt- 
len  may  proceed  in  equity,  and  not  only 
restrain  tbe  sale  of  Intoxicating  liquors, 
which  the  plaintiff  alleges  are  being  sold 
in  violation  of  law,  but  abate  the  house 
at  which  such  sales  are  beiug  made  as  a 
nuisance;  but  it  will  be  found  upon  exam- 
ination that  tbe  Kansas  statute  Is  very 
different  from  our  own.  The  thirteenth 
section  of  the 'Kansas  statute  declares, 
among  other  things,  all  places  where  In- 
toxicating llquorsare  manufactuted.sold, 
bartered,  or  given  away,  or  are  kept  for 
sale,  barter,  or  use,  in  violation  of  the 
act,  to  be  common  nuisances:  and  prcH 
vides  that,  npon  tbe  Judgment  of  any 


eourt  having  jurisdiction  finding  such 

place  to  l>e  a  nuisance,  the  proper  officer 
shall  be  directed  to  shut  up  and  abate  tbe 
same.  Onr  statute,  however,  provides 
that  "all  houses,  buildings,  and  places  of 
every  description  where  intoxicating 
liquors  are  sold  or  vended  contrary  to 
law  *  *  *  may  be  abated  assach  upon 
the  conviction  of  tbe  owner  or  keeper 
thereof,"  as  thereinafter  provided,  and 
not,  as  under  the  Kansas  statute,  upon 
the  Judgment  of  any  court  having  Juris- 
diction. As  I  understand  our  statute,  a 
conviction  must  precede  an  abatement, 
whether  such  abatement  Is  directed  by  a 
decree  In  equity  or  a  common-law  order; 
while  In  Kansas  the  abatement  Is  preceded 
by  the  Judgment  of  a  eunrt  of  competent 
Jurisdiction.  Justice  Hablan,  In  the 
couriie  of  hi^  opinion,  says:  "As  tn  the 
objection  that  the  statute  makes  no  pro- 
vlsionfora  jury  trial  in  cases  llkethis  one, 
it  Is  sufficient  to  say  that  such  a  mode  of 
trial  is  not  required  in  suits  In  equity, 
brought  to  abate  a  public  nuisance;"  and 
it  is  for  that  very  reason  that  our  stat- 
ute, not  Intending  to  deprive  the  accused 
of  a  trial  by  Jury,  provides  that  the  nui- 
sance may  be  abatwd  upon  the  conviction 
of  theownerorkeeper.  Proceeding.  Judge 
Harlan  says:  "The  statutory  direction 
that  an  injunction  issue  at  the  commence- 
ment of  the  action  is  not  to  be  construed 
as  dispensing  with  such  preliminary  proof 
as  Is  necessary  to  authorise  an  Injunction 
pending  the  suit.  Tbe  court  is  not  to  ts- 
Hue  an  injunction  simply  because  <me  Is 
asked,  or  because  the  charge  Is  made  that 
a  common  nnlsance  Is  maintained  In  vio- 
lation of  law.  The  statute  leaves  the 
court  at  liberty  to  give  effect  to  the  prin- 
ciple tliat  an  Injunction  will  not  be 
granted  to  restrain  a  nuisance  except 
upon  clear  and  satisfactory  evidemw  that 
one  exists."  This  is  true,  because  tbe  stat- 
ute provides  that  the  judgment  ol  a  court 
of  competent  Jurisdiction  must  find  tbe 
place  to  be  a  nuisance  before  It  can  be 
ahntefl.  In  that  state  they  have  a  Code 
practice,  white  Itere  the  distinctions  be- 
tween courts  of  law  and  courts  of  equity 
are  maintained,  and  their  separate  pow- 
ers and  jorisdtction  are  well  defined;  and 
we  do  not  understand  that  a  conviction 
of  an  offense  of  this  character  can  be  ob- 
tained In  a  court  of  equity.  After  a  con- 
viction In  acourt  of  law,  however,  a  court 
of  equity  mlghtbetterprovldefor  restrain- 
ing a  repetition  of  the  offense  and  an 
abatement  of  the  nuisance,  although  It  Is 
clear  that  under  our  statute  It  may  be 
done  by  either.  The  canes  of  Littleton  v. 
Fritz.  65  Iowa,  488.  22  N.  W.  Rep.  Ml.  and 
Api)legate  v.  Winebrenner,  66  Iowa,  67, 
2:h  N.  \V.  Rep.  267.  are  also  relied  upon 
by  counsel  for  the  appellees.  It  will  be 
found  by  reference  to  the  statutes  of 
Iowa,  however,  that  the  sale  of  Intoxlcat* 
ing  liquors  Is  prohibited  except  for  me- 
chanical, medicinal,  culinary,  and  sacra- 
mental pnrposee,  and  that  parties  who  are 
licensed  to  retail  liquors  for  those  pur- 
poses are  required  to  obtain  a  license  there- 
for, and  to  keep  an  accurate  account  of 
all  liquors  purchnaed,  tbe  names  of  the 
persons  from  whom  purchased,  and  the 
amount,  also  an  accurate  account  of  tbe 
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sales,  and  to  whom  sold,  which  accounts 
shall  be  open  to  the  Inspection  of  thepros- 
ecucinK  attorney,  tbe  grand  lury.  and  the 
Judfce;  and  a  person  selltntjr  liquors  other- 
wise is  regarded  aagnllty  of  a  nnlsaoce; 
aad,  nndersald  Rtatuttis,  prool  of  the  man- 
ufacture, sale,  or  keeping  with  intent  to 
sell  iDtoxIcatiug  liquors  in  violation  of  the 
provisions  uf  said  act  Is  deemed  sufficient 
presumptive  evidence  of  tlie  offense,  and, 
upon  affidavit  made  by  three  residents 
of  the  county,  the  nuisance  may  be 
abated  by  order  of  a  Justice  uf  the  peace. 
In  that  state  they  have  a  Code  practice 
which  Is  very  different  from  ours,  so  that 
their  rulings  In  reffard  to  Jurisdiction  and 
practice  sbould  have  little  or  no  Influence 
In  deteruiinlDg  a  question  of  practice  or 
Jurisdiction  In  this  state. 

High  on  Injunetluns.  (section  762,)  as 
before  stated,  asserts  the  doctrine  as  fol- 
lows; "No  principle  of  the  law  of  Injanc- 
ttons  is  moi-e  clearly  established  than  that 
private  persons  seeking  the  aid  of  equity 
to  restrain  a  public  nuisance  must  show 
eome  special  injury  peculiar  to  themselves, 
and  Independent  of  the  general  injury  to 
the  public,  and  In  the  absence  of  such  spe- 
cial and  peculiar  injury  sustained  by  a 
private  citizen  he  will  be  denied  an  lnjunc< 
tlon,  leaving  the  public  Injury  to  be  re- 
dressed upon  Information  or  other  suita- 
ble proceedings  by  the  attorney  general  in 
behalf  of  the  public ;  ~  and  there  can  be  no 
doubt  that  this  Is  the  general  rule.  The 
same  author,  In  section  20.  says:  "The 
subJect-ma  tter  of  the  jurisdiction  of  equity 
being  the  protection  of  private  property 
and  of  dvll  rights,  courts  of  equity  will 
not  interfere  for  the  punishment  or  pre- 
vention of  merely  criminal  or  Immoral 
acts,  unconnected  with  violations  of  pri- 
vate rights.  Equity  has  no  Jurisdiction 
to  restrain  the  commission  of  crimen,  or 
to  enforce  moral  obligations  and  the  per- 
formance of  moral  duties;  nor  will  It  In- 
terfere for  the  prevention  of  an  Illegal  act 
merely  because  it  Is  Illegal."  But  when 
these  general  rules  are  al  tered  by  statute  we 
must  look  to  the  statute,  and  construe  It, 
In  order  to  determine  when  equity  may  be 
resorted  toto  restrain  orabate  a  nuisance. 
And, returning  again  to  ealdstfctlunlS,  the 
question  presents  Itself,  when  shall  houses, 
buildings,  nnd  places  of  every  description 
where  intoxicating  liquors  ai-e  sold  or 
vended  contrary  to  law  be  abated  as  nul- 
aancee?  and  the  answer  Isapparent  In  said 
section,  to-wit,  upon  the  conviction  of  the 
owner  or  keeper  thereof,  as  Is  thereinafter 
provided.  Courts  of  equity,  as  we  have 
seen,  had  general  jurisdiction  to  abate 
nuisances  without  the  aid  uf  that  statute, 
when  a  proper  case  was  presented:  but 
until  this  statute  was  enacted  It  was  not 
any  and  every  cltlsen  that  could  maintain 
a  bill  tor  the  purpose,  hot  In  order  to  do 
80  they  most  show  some  peculiar  dam- 
age or  special  Injury:  so  that  the  whole 
Htatnte  must  be  tuken  together  to  ascer- 
tain when  any  citizen  may  file  such  bill; 
and  again  we  find  the  statute  answers, 
upon  conviction.  And  here  It  Is  pertinent 
to  Inquire  how  such  conviction  Is  to  be 
obtained.  Section  14  nt  our  bill  of  rights 
reads  as  follows :  "  Trials  of  ct-lnies  aud  uf 
misdemeanors,  unless  herein  o  tberwlse 


provide<1,  shall  be  by  a  Jury  of  twelve  men, 
public,  without  unreasonable  delay,  and 
In  the  county  where  the  alleged  offense 
was  committed,  unless  upon  petition  of 
the  accused,  and  tor  good  cause  shown,  it 
Is  removed  to  some  other  county,"  etc.; 
and  section  1  of  chapter  158  of  the  Code 
provides  that  "prosecutions  for  offenses 
against  the  state,  unless  otherwise  provid- 
ed, shall  be  by  presentment  ur  Indict- 
ment." We  deem  it  unnecessary  to  quote 
our  statute  to  show  that  the  sale  of  in- 
toxicating Uquurs  contrary  to  law  Is  a 
mlsdemeauor,  and  we  have  seen  bow  con- 
Tlctlons  for  misdemeanors  must  be  ob- 
tained under  the  constitution  and  statute, 
and  we  therefore  conclude  that  such  con- 
viction cannot  be  obtained  in  a  court  uf 
equity;  and  surely  no  court  would  either 
fine  or  Imprison  a  defendant  or  abate  his 
property  as  a  nuisance  until  he  was  prop- 
erly ascertained  to  be  guilty  of  the  charge 
which  would  render  his  place  of  business 
a  nuisance.  Again,  we  find  in  High  on  In- 
junctions (section  744)  the  author  says: 
"  in  cases  of  conflicting  evidence  as  to  the 
fact  of  a  nuisance,  it  is  proper  to  refuse  an 
Injunction  In  limine  until  the  question  of 
nuisance  can  be  finally  determined  by  a 
verdict."  Now,  the  property  that  is  sought 
to  beabated  In  this  suit  is  described  In  the 
bin  as  a  certain  lot  or  parcel  uf  ground  on 
which  stands  a  certain  house  known  as 
the  "Henretta  Hotel."  fronting  cm  the 
south  side  of  Tenth  street,  between 
Thompson  avenue  and  the  Ohio  River 
Railroad  track.  In  the  Second  ward  of  the 
city  of  MoundsvlUe.  Marshall  county,  W. 
Va.,  and  a  copy  of  the  deed  of  Patrick 
Henretta  Is  exhibited  with  said  bill,  and 
prayed  to  be  considered  as  part  thereof, 
and  tu  said  exhibit  the  pruperty  Is  de- 
scribed as  a  certain  lot  of  ground  situated 
in  Moundsvlile,  Marshall  county,  W.  Va. 
Said  lotfrontsHOfeet  on  Mound  street,  and 
runs  back  south  with  Mechanics  street  1211 
feet, and  being  on  tbecomer  of  said  streets; 
and  In  proceeding  to  abate  property  as  a 
nuisance  It  must  be  concedeil  that  the 
property  must  be  described  with  conven- 
ient certainty,  as  the  defendant  may  own 
several  lots  In  the  same  town,  and  great 
damage  and  Injusticemay  hedone  Inan ex- 
traordinary proceeding  of  this  character; 
and  It  occurs  to  me  It  would  be  extremely 
difficult  to  find  any  similarity  In  the  de- 
scription of  the  lot  described  In  the  blU 
and  the  one  described  in  the  exhibit 
which  is  alleged  to  evidence  the  title  of  the 
defendant.  To  say  the  least  of  it,  the  de- 
scription is  too  uncertain  to  enable  a 
court  to  abate  the  alleged  nuisance,  even 
If  the  defendant  had  been  convicted.  For 
these  reasons  the  decree  complained  uf 
must  be  reversed,  with  costs;  and,  this 
court  proceetling  tu  render  such  decree  as 
should  have  bf*en  rendered.  It  Is  ordered 
that  the  plaintiff's  bill  be  dismissed. 

LuuAS,  p.,  concurs. 

Hoi,T,  J.  I  concur  iu  the  decree,  but  not 
In  the  syllabus.  The  bill  must  allege  con- 
viction of  unlawful  selling  by  defendant 
at  the  place,  and  cuntinuaiice  uf  unlawful 
selling  thereafter  at  the  place,  tu  the  an- 
noyance of  the  plaintiffs  and  the  public; 
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but  It  iB  not  necessary  to  ulletce  or  prove 
tbatthetaoQse  has  been  adjnd^d  a  nui- 
sance. Or  It  mant  allege  the  nuisance  by 
reason  of  unlawful  selling  at  the  place, 
and  Kive  some  good  reason  for  ui^ency  of 
the  need  for  preliuilnary  restraint  until 
the  qneatlon  of  nuisance  can  be  determined 
by  some  proper  smd  legal  method,  or  some 
other  good  reason  why  the  procedure  at 
law  under  the  statute  la  not  adequate.  It 
was  not  the  Intention  of  the  law-inaker, 
hy  adding  this  short  and  very  general  sup- 
plementary clause,  to  take  this  wbule  sub- 
ject out  of  the  hands  nf  the  proper  officers, 
whoso  special  duty  It  Is  to  look  after  this 
matter,  and  to  put  It  In  the  power  of  any 
citisenof  the  state, no  matter  wherellving, 
or  how  extreme  his  views  on  the  subject, 
to  conduct  It  to  suit  himself  for  the  pub- 
lic Interests  according  to  hie  peculiar  no- 
tions, with  the  real  purpose,  perhaps,  of  let- 
ting the  business  go  on;  for  it  must  be 
remembered  that  It  might  bu  very  embar- 
rassing to  have  a  house  pronounced  not 
a  niilsanee,by  the  connivance  of  the  plaln- 
ttir,  when  It  was  flagrnutly  so  In  fact. 
Sorely  It  was  not  the  Intention  of  the  legis- 
lature, when  providing  this  very  efflclent 
remedy,  to  put  the  whole  matter  In  the 
bandaof  any prlvatecitlzen,  wbetberfriend 
in  fact  or  enemy  In  disguise,  and  to  thus 
embarrass  the  state, counties,  and  munici- 
pal corporations.  We  have  not  as  yet,  to 
■any  great  extent,  a  state  policy  on  the  sub- 
ject, but  leave  ft  by  way  of  local  self-gov- 
ernment to  connties  and  towns. 

Brannon,  J.,  idlsaeutiug,)  I  regret  to 
differ  in  opinion  with  three  brother]  udges, 
but  my  opinion  is  so  decided  that  I  am 
compelled  to  do  ao.  The  majority  bold 
that  equity  baa  no  jurlsdlctton  under  the 
statute  Involved  tn  the  case  until  after 
conviction  upon  indictoient,— a  position 
In  which  I  cannot  unite.  I  hold  that  the 
words  *'upon  convlctlob"  apply  only  as 
a  precedent  condition  to  abatement  upon 
indictment.  In  1877  the  legislature  amend- 
ed and  re-encwted  chapter  32  of  the  Code, 
regulating  liceuses,  making  sections  14 
and  15  read  as  follows:  "(14)  AU  houses, 
buildings,  and  places  of  every  descrip- 
tion where  Intoxicating  liquors  are  sold 
or  vended  contrary  to  law  shall  be  held, 
taken,  and  deemed  to  be  common  and  pub- 
lic nnleauces,  and  may  be  abated  as  such 
upon  conviction  of  the  owner  or  keeper 
thereof,  as  hen>luafter  provided.  (15)  The 
owner  of  any  bouse,  building,  or  other 
place  mentioned  In  the  next  preceding  sec- 
tion, who  sells  or  knowingly  permits  in- 
toxicating liquor  to  be  suld  or  vended 
therein  contrary  to  law,  and  every  person 
engaged  In  any  such  unlawful  sale  In  any 
«uch  house,  building,  or  plare,  may  be  in- 
dicted fur  keeping  and  maintaining  a  com- 
mon and  public  nuisance,  and  upon  con- 
Tictifio  thereof  he  shall  be  fined  not  less 
than  twenty  nor  more  than  one  hundred 
dollars,  and,  at  the  discretion  of  the 
court,  imprisoned  inthecountyjailnotless 
than  ten  nor  more  than  thirty  days;  and 
judgment  shall  be  given  that  such  house, 
building,  or  other  place  be  abated  or 
closed  up  OS  a  place  tor  the  sale  of  such 
liquors  contrary  to  law.  as  tht-  court  may 
determine.  **  Here  buildings  where  Intox- 


icating liquors  are  aold  contrary  to  law 
are  stamped  as  nuisanees,  and  pcrsiins 
carrying  on  auch  nuisances  are  subjected 
to  the  personal  punistiment  uf  tlueand  Im- 
prisonment, and  remedy  against  such  nui- 
sance Is  made  in  a  twofold  character  of 
personal  puaishmentand  abatementof the 
nuisance  upon  the  conviction  of  the  party, 
but  both  upon  an  indictment  only,  and 
no  other  remedy  Is  prescribed.  In  18R7, 
however,  section  14  was  amended  by  add- 
ing at  its  close  the  words,  "and  courts  of 
equity  shall  have  juHsdlctlon  by  injunc- 
tion to  restrain  and  abate  any  such  nui- 
sance upon  bill  filed  by  any  cltisen."  By 
this  amendment  equity  Is  called  into  serv- 
ice as  a  remedy  against  the  evil  declared 
by  the  statute.  How  does  it  come  into 
this  service  at  the  bidding  of  the  legisla- 
ture? Does  It  come  as  a  separate,  inde- 
pendent, Tlgurous  remedy,  exercising  the 
full  powers  It  bad  always  exercised  when 
dealing  with  public  nuisancei!),  or  only  as 
an  ancillary  or  auxiliary  remedy,  power- 
less  until  conviction  upon  an  indictment? 
The  authorities  which  I  shall  cite  will 
show  that  it  comes  in  the  former  garb. 
Let  me  ask,  why  did  the  legislature  call 
Into  requisition  this  additional  remedy? 
Because  alter  10  years'  experience  It  had 
found  the  remedy  by  the  tedious  process 
of  indictment,  trial,  and  verdict  of  guilty, 
to  be  found  by  12  men.  Inefficient  and  slow. 
Why  call  in  this  additional  remedy  if  It 
was  to  be  only  ancillary  to  the  law  juris- 
diction? The  statute  as  It  was  before 
amendment  gave  the  law  court  ample 
power  to  abate  the  nuisance  after  eonvic- 
ttou.  It  needed  no  aid  from  an  injunctloa 
after  conviction.  The  law  jurisdiction 
could  only  abate  after  conviction  ;  but 
equity  Is  by  the  statute  given  power  to 
"restrain  and  abate,"— to  abate  when  the 
fact  of  the  existence  of  the  nulsnnceRhould 
be  finally  fixed  according  to  equity  prac- 
tice, and  In  the  mean  time,  pending  the  In- 
vestigation, to  restrain  It.  This  fact— 
that  it  need  not  await  the  final  decision, 
but  could  act  in  restraint  at  once — Is  the 
reason  the  legislature  had  recourse  to  It, 
and  a  reason  why  we  should  not  give  it 
this  secondary  import.  And  we  are  to 
give  to  equity  this  subordinate  role  under 
a  statute  made  to  protect  the  public  reve- 
nue, and  the  well-being  of  society,  and 
th(j80  who  do  pay  license  taxeij  for  the 
privilege  granted  them,  when  that  very 
statute  declares  that  the  provisions  re- 
ferred to  "shall  In  ail  cases  be  construed 
as  remedial,  and  not  penal;"  that  is,  not 
rigidly,  to  the  protection  of  the  evil  de- 
signed to  be  remedied,  but  liberally,  so  as 
to  suppress  the  evil,  and  advance  the  rem- 
edies which  theleglslatiiredirectedagalnst 
it.  The  dRcision  in  thin  case  emasculates 
the  statute  uf  Its  strength,  and  defeats  the 
legislative  design;  and  nut  only  that,  but 
It  denies  to  equity  the  force  It  has  always 
bad  under  the  general  principles  of  equi- 
ty jurisprudence  when  dealing  with  public 
nuisances.  It  It  is  true  that  equity,  for 
centuries,  has  wielded  an  original  Inde- 
pendent Jurlsdlctiun  astopublicnulsances. 
may  I  not  ask, can  It  possibly  becoucelved 
that  the  legislature  intended  to  lessen  Its 
efficacy?  Rather  did  It  not  Intend,  by  ex- 
proHB  proi'lsion,  to  declare  the  acts  de 
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nounced  nalsances.  and  toexpressly  apply 
the  remedy  by  Injunction  so  as  to  lewTeno 
question  aR  to  jariBdictlon,  and  to  widen 
Its  scope  by  putting  that  remedy  in  the 
hands  of  any  citizen?  Such  are  both  the 
letter  and  spirit  uf  the  statute.  It  is  said 
that  such  a  construction  of  the  act,  giving 
equity  JurlsdletloQ  before  conviction  at 
law,  deprives  a  party  ot  a  Jury  trial,  and 
Ib  not  due  process  of  law.  There  am  two 
answers  to  this.  (1)  An  Injunction  Is  not 
a  criminal  prosecution.  In  the  languafte 
of  the  opinion  In  Oarleton  v.  'Rngg,  149 
Mass.  550,  22  N.  £.  Rep.  55,  the  fallacy  ot 
the  argument  lies  in  disregarding  the 
distinction  between  a  proceeding  to  abate 
a  nnlsance,  which  looks  only  to  the  prop- 
erty that  In  the  use  made  of  it  eonstltntes 
the  nuisance,  and  a  proceeding  to  punish 
the  offender  for  the  crime  of  maintaining 
a  nuisance.  These  two  proceedings  are 
entirely  unlike.  The  latter  Is  condncted 
under  the  provision  of  the  crlratnai  law, 
and  deals  only  with  the  person  who  has 
violated  the  law;  the  former  is  governed 
only  by  the  rules  which  relate  to  proper- 
ty, and  its  only  connection  with  iM^rsons 
is  through  property  In  which  they  may  be 
Interested.  That  which  is  declared  by  a 
valid  statute  to  be  a  nuisance  is  deemed  in 
law  to  be  a  nuisance  In  fact,  and  should 
be  dealt  with  as  sneb.  The  people,  speak- 
ing through  their  representatives,  have 
proclaimed  It  to  be  offensive  and  injurious 
to  the  public,  and  the  law  will  not  toler- 
ate it.  The  fact  that  keeping  a  nuisancets 
a  crime  does  not  deprive  a  court  of  equity 
of  the  power  to  abate  a  nuisance.  Attor- 
ney General  v.  Hunter,  1  Dev.  Eq.l2;  Peo- 
ple v  City  of  St.  Louis,  5  Oilman.  351; 
Ewell V.Greenwood, 26 Iowa. 877;  Minlsev. 
Hopeman,87  111.450."  See  Cherry  v. Com., 
78  Va.  375.  In  Mlnke  v.  Hopeman,  supra. 
It  was  held  that  they  are  so  far  distinct 
that  an  acquittal  on  an  Indictment  for 
maintaining  a  nuisance  will  nut  bar  equi- 
table relief,  and  that  equity  need  not  wait 
nntil  tbp  Tact  of  the  nuisance  be  settled  at 
law.  (2)  No  Jury  right  Is  violated,  be- 
canae  equity  has  long  bad  Jurisdiction  in 
pnblic  nuisance  matters,  and  had  It  before 
our  constitutions,  and  that  mode  of  trial 
is  unknown  to  e<]uity.  This  doctrine,  as 
well  as  other  principles  pertinent  to  this 
case,  Is  well  stated  In  the  canes  of  Mugler 
V.  Kansas,  and  Kansatt  v.  Ziebold.  quot- 
ed below;  also  In  Kansas  r.  Crawford,  28 
Kan.  726,  citing  many  authorities.  See, 
also,  opinion,  page  515,  In  25  W.  Va,,  in 
Barlow  V.  Daniels.  A  Kansas  statute 
provided  that  nil  places  where  intoxicat- 
ing liquors  were  sold  in  violation  of  the 
act  should  be  deemed  nuisances;  end  up- 
on JudRment  ot  any  court  having  Jurisdh-- 
tlon,  finding  such  place  to  he  a  nuisance, 
the  sheriff  should  be  directed  to  shut  up 
and  abate  the  place  by  taking  possession, 
and  destroying  all  liquors  there  found, 
and  that  tlie  owner  sliould,  on  conviction 
be  guilty  of  maintaining  a  nuisance,  and 
punished  by  fine  and  Imprisonment;  and 
the  attorney  general,  county  attorney, 
or  any  citizen  weregUen  the  right  to  an 
action  to  abate  or  enjoin  the  same.  In 
Che  United  States  supreme  court,  in  Kan- 
•las  V.  Ziebold,  123  U.  S.  62:5,  8  Sup.Ct.  Rep. 
273,  Mr.  Justice  Uabla.n,  in  delivering  the 


opinion,  said:  "Equally  nntf^nable  Is  the 
proposition  that  the  proceedings  In  equity 
for  the  parposes  Indicated  In  the  thirteenth 
section  of  the  statute  are  inconsistent  with 
due  process  of  law.  In  regard  to  public 
nuisances,  Mr.  Justice  Sturv  says:  'The 
inrtodlction  of  courts  of  equity  aeems  to- 
be  of  a  very  ancient  date,  and  baa  beoi 
traced  back  distinctly  to  the  relgu  of 
Queen  Elizabeth.  The  Jurisdiction  is  ap- 
plicable not  only  to  pohllc  nuisances,  atrlct- 
ly  so  called,  but  also  to  porpreatoresapon 
public  rights  and  property.  •  •  •  In 
case  of  public  nuisances,  properly  so  called, 
an  indictment  lies  to  abate  them,  ami  to 
punish  ttaeoKendero;  butnn  information 
also  lies  In  equity  to  redress  the  grleraace 
by  way  of  Injunction.'  2  Story,  Eq.  Jur. 
g§921,  922.  The  ground  of  this  jurisdic- 
tion in  cases  of  purprestnre,  as  well  as  of 
public  nuisances,  is  the  ability  of  courts  uf 
equity  to  give  a  more  speedy,  effectaal, 
and  permanent  remedy  than  canbe  hadat 
law.  They  cannot  only  prevent  nulttaocea 
that  are  tbreatened,  and  before  irrepara- 
ble  mischief  ensnes,  bat  arreet  or  abate 
those  in  progress,  and  by  perpetuallnjunc- 
tlon  protect  the  public  against  them  in 
future:  whereas  courts  of  law  can  only 
reach  existing  nuisances,  leaving  future 
actH  to  be  the  subjei:t  of  new  prosf^ntlons 
or  proceedings.  This  la  a  salntar^  jnris- 
diction,  especially  where  a  nnlsance  affects 
the  health,  morals,  or  safety  of  tbe  com- 
munity. Though  not  freiiuentlyfixercised, 
the  power  undoubtedly  exists  In  courts  of 
equity  thus  to  protect  the  public  against 
injury.  DlBtilct  Attorney  v.  Railroad  Co., 
16  Gray.  245;  Attorney  General  v.  RallroAd 
Co.,3N.J.Eq.l3»;  Attorney  General  v.  Ice 
Co.,  104  Mass.  244 ;  State  v.  Mobile.  5  Port. 
fAln.)  279,  294:  Hoolev.  Attorney  Oeneml, 
22  Ala.  194;  Attorney  General' v.  Hunter, 

1  Dev.  Eq.  13;  Attorney  General  v.Forbw, 

2  Mylne  &  C.  128 ;  Attorney  General  v.  Roll- 
road  Co.,  1  Drew.  &  S.  101;  Eden,  InJ.  259; 
Kerr,  TnJ.  (2d  Ed.)  168.  As  to  the  ob- 
jection that  tbe  statute  makes  no  provis- 
ion for  a  Jury  trial  In  cases  like  this  one. 
It  Ib  snttlcient  to  say  that  such  a  mode  of 
trial  Is  not  required  in  salts  fn  equity  to 
be  brought  to  abate  a  public  nuisance." 
That  there  is  general  equity  Jurisdiction 
as  to  pnblic  nuisances  has  been  recognlicl 
by  our  own  c()urts.  Beveridge  v.  L«cey.3 
Rand.  (Va.)  63:  Bridse  Co.  v.  Snmmera,  13 
W.  Va.  484.  That  no  jury  right  Is  Invaded 
in  such  cases  has  also  been  held  inCarletim 
V.  Rugg,  supra;  Littleton  v.  Frits,  ^ 
Iowa,  4S8,  22  N.  W.  Rep.  641;  Kansas  v. 
Crawford,  28  Kan.  726.  In  Ellenbecker  r. 
DlHtrlct  Court,  m  U.  S.  81,  10  Sup.  Ct.  Rep. 
424,  Justice  Mii^i.EU  said,  as  to  the  point 
tliat  the  Iowa  act  gave  equity  Jurisdic- 
tion, and  thus  took  away  trial  by  Jury: 
''Sotarasat  present  advlflcd.  It  appears 
to  us  that  all  the  powers  of  a  court, 
whether  at  common  law  or  lu  chancery, 

•may  be  cnlied  into  operation  by  the  legis- 
lative body  for  the  purpose  of  suppressing 
this  objectionable  traffic,  and  we  know  of 
no  hindrance  In  tliH  constitution  of  the 
United  StntcH  to  the  form  of  proceeding, 
or  to  the  court  in  which  this  remedy  rau 
be  had.  Certainly,  it  seems  to  tia  to  he 
qnlte  as  wise  to  use  the  processes  of  the 
law  and  the  powers  of  tbe  court  to  pre- 
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Tent  the  evil  as  to  punish  the  offense  as  a 
crime  after  It  has  beencommltted. "  That 
tbe  l^elatnre,  under  Its  police  power, 
may  eunstitutionally  declare  places  where 
intoxieatJnK  liquors  are  sold  contrary  to 
law  to  be  nuisances  Is  abundantly  settled. 
Mugler  T.  Kansas,  and  Kansas  v.  Ziebold, 
123  U.  S.  628,  8  Sup.  Ct.  Kep.  273;  Fisher 
T.  McGlrr,  1  Gray.  1 ;  State  r.  Thomas,  47 
Conn.  546;  McLaushllu  t.  State.  46  Ind. 
S88:  State  v.  Waynlck,  45  Iowa.  616; 
Streetor  v.  People.  69  IIJ.  595;  Biah.  St. 
(Mines,  S  1068.  And  outside  the  statute  it 
aeems  that  by  common  law  a  building 
where  sales  of  liquor  are  habitually  made 
contrary  to  law  Is  a  public  nuisance. 
Bish.  St. Crimes.  S  IOCS;  Howard  t.  State, 
6  lad.  444;  Meyer  v.  State.  42  N.  J.  Law, 
145;  Meyer  t.  Statt-,  41  N.  J.  Law.  6; 
Kaoras  t.  Crawford.  28  Kan.  726.  It  Is 
tme  that  though  equity  has  jurisdiction 
against  public  nuisances,  yet.  to  enable  a 
private  individual  to  call  it  into  exercise, 
he  must  show  that  the  nuisance  works  a 
special  and  peculiar  Injury  to  him.  Bev- 
eridge  r.  Lacey,  S  Band.  (Va.)  63;  Bridge 
Co.  V.  Sommers.  18  W.  Va.  484;  Talbott  t. 
King,  82  W.  Va.  6, 9  S.  E.  Rep.  48.  But 
the  statute  changes  that  general  rule  as 
to  this  particular  class  ot  cases,  as  It  de- 
clares that  any  citlcen  may  obtain  an  in- 
junction. The  legielature  may  authorize 
any  cltiaen  to  sue  to  abate  a  public  nui- 
sance. The  citizen  In  such  caf>e  reprpsents 
the  pabilc.  Littleton  v.  Fritz.  66  Iowa. 
488.  22  N.  W.  Bep.  641 ;  Carleton  v.  Rugg.  22 
>*.  G.  Bep.  65;  Applegate  v.  Wlnebrenner, 
66  Iowa,  67,  23  N.  W.  Rep.  267.  I  have  dis- 
cussed only  the  question  of  equity  Juris- 
diction. I  do  not  express  auy  opiuion  as 
to  what  quantity  of  selling  is  necesnary, 
orwhetber  the  Belllngmuet  be  done  habitu- 
ally, to  make  a  place  a  nnisance. 


Jaxesvillb  Bat  Tool  Co.  et  aJ.  t.  Botd 

et  a.1. 

(Supreme  Court  of  Appeals  of  West  Viratnia. 
June  19, 1891.) 

Deem— AcKirowLBDOBntXT  —  RaotmDiHa — Clbrk 

or  COUBT. 

1.  A  court  of  ec^ulty  has  Jarlsdiction  to  pass 
uptm  the  validity  and  regularity  ol  the  record 
of  s  deed  in  the  office  of  the  clerk  of  the  county 
court  in  cases  where  tbe  Jurisdiction  of  the  court 
has  attached  upon  independent  and  equitable 
groundB. 

2.  Tbe  clerk  of  a  county  conrt  has  povrer  to 
take  the  acknowledgment  of  the  parties  signing 
a  deedi,  within  his  county,  elsewhere  than  In  his 
ofDce. 

3.  Our  recording  statutes  are  remedial,  and 
should  he  construea  to  advance  the  remedy, 
rather  than  to  invalidate  a  record  upon  narrow 
and  technical  groundB. 

4.  All  the  provisions  of  tbe  Codeand  general 
act!  prescribing  the  duties  and  powers  of  the 
cleffD  of  county  courts  in  this  state  as  to  record- 
ing and  preservation  of  deeds  are  applicable  to 
the  derk  of  the  county  court  of  Ohio  county. 

{SyUabuM  by  tbe  Court.) 

Appeal  from  etrcalt  conrt,  Ohio  conn- 
ty. 

Wbtte  A  Allen  and  W.  P.  Hubbard,  tor 
appellnnta.  A.  J.  C7arfreand  J,  J.  Jacob, 
tor  apfielleAs. 

Lucas,  P.  The  appellants  Instituted 
this  salt  Cor  the  purpose  ol  enforcing  cur- 


tain Judgments  against  the  real  estate  of 
S.  E.  Boyd,  one  of  tbe  appellees.  As  Inci- 
dental to  this  reUet,  they  set  out  that  said 
Boyd  gave  a  deed  ot  trust  upon  all  of  her 
real  estate  to  one  J.  B.  Sonimerville  as 
trustee,  dated  the  3d  day  ot  December, 
1S88.  An  office  copy  of  the  deed  is  died  as 
an  exhibit  with  the  bill,  end  the  ac- 
knowledgment and  certificate  of  registrar 
tloD  as  indorsed  upon  tbe  deed  are  set 
out  in  full  as  follows:  "State  of  West  Vir- 
ginia, county  of  Ohio,  to- wit:  I,  George 
Hooli.  clerk  ot  the  county  court  of  said 
couu  ty ,  do  hereby  certify  tha  t  S.  E. 
Boyd,  whose  name  Is  signed  to  thp  writ- 
ing hereto  annexed,  bearing  date  tbe  3rd 
day  ol  December,  1888,  has  this  day  ac- 
knowledged the  same  before  me  In  my 
said  county.  Giren  under  my  hand  this 
3rd  day  ot  December,  1888.  Geohub  Hook, 
aerk."  "West  Virginia,  Ohio  county, 
ss. :  I,  George  Hook,  clerk  of  tbe  county 
court  of  said  county,  do  certify  that  the 
foregoing  (or  annexed)  writing,  bearing 
date  the  3rd  day  of  December,  1888,  with 
tbe  certificate  of  acknowledgment  there- 
to annexed,  was  presented  lor,  and  by 
me  admitted  to,  record  In  my  office,  as  to 
the  party  therein  named,  this  4th  day 
ot  December,  18^i8.  at  9.20  a.  h.  Teste: 
Grokob  Hook,  (^lerk." 

It  is  charged  that  this  certificate,  as  a 
record.  Is  defective  in  not  showing  that 
the  acknowledgment  was  taken  by  the 
clerk  ot  the  county  court  in  his  office. 
They  farther  charge  that  the  acknowledg> 
ment  was  uot  taken,  as  a  matter  of  fact, 
In  his  office,  but  was  taken  tdsewhere  In 
the  body  ol  the  county.  The  n^istrution 
being  thus,  as  they  charge,  invalid,  tbe 
deed  Itself  is  to  be  treated  as  void  as  to 
tlieir  Judgments  which  have  been  duly 
placed  upon  the  Judgment  lien  docket. 
The  plaintiffs  pray  that  said  deed  of  trust 
may  be  set  aside  so  far  as  their  Judg- 
ments are  concerned,  and  that  the  real 
and  personal  estate  of  said  S.  £.  Boyd, 
and  the  proceedu  thereof,  be  subjected 
aud  applied  to  tbe  payment  of  their  judg- 
ments, according  to  their  respective  pri- 
orities. To  this  bill  there  was  no  answer 
filed,  but  Mary  E.  Boyd  and  otbera  de- 
murred toso  niucbot  the  bill  asset  oat  tbe 
defects  in  the  registration  of  tbe  deed,  and 
the  prayer  that  priority  be  given,  over  tha 
debts  therein  secured,  to  the  plaintiffs' 
Judgments,  Upon  this  state  of  the  plead- 
ings, on  tbe  3d  ot  April,  1890,  the  court  en- 
tered a  decree  sustnlning  the  demurrer, 
and  dismissing  the  bill,  and  awarding 
costs  to  the  defendants. 

The  first  question  which  confronts  us  in 
this  case  is  tbe  question  ot  Jurisdiction. 
We  have  here  an  Independent  and  urlgi- 
nnl  ground  of  equitable  jurisdiction,  the 
suit  having  been  Instituted  to  enforce  the 
liens  of  sundry  judgments  against  real  es- 
tate. The  bill  is  in  fact  in  tbe  nature  of  a 
creditors'  biU,  and  the  attack  upon  tbe 
validity  of  the  deed  In  question,  though 
made  directly,  and  not  collaterally,  ts  an 
Incident  to  the  main  object  of  the  suit,  lu 
such  a  suit  one  creditor  may  assull  the 
validity  of  a  Judgment  claimed  by  a  cred- 
itor of  u  prior  class,  and  seek  to  set  it 
aside.  This  is  as  tar  as  we  need  to  fi,o  up- 
on thesubject  of  Jurisdiction  in  the  present 
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CBBe.  Were  there  no  such  ground  of  orifpl- 
nul  equitable  juriedlctioii,  it  would  be 
neceHBary  to  eonaider  whether,  under  our 
comprehensive  ants  deflnlnt?  the  functiune 
of  prohibition  and  certiorari,  the  remedy 
at  law  might  not  be  considered  complete 
and  adequate,  and  the  court  of  equity 
might  not  be  compelled  to  decline  to  in- 
terfere; for,  as  the  court  said  In  Carper 
V.  McDowell,  "if  tliere  was  a  want  of  au- 
thority in  the  officer  to  take  the  acknowl- 
edgment out  of  hlB  office,  how  can  that 
iriTe  lurlsdlctioD  to  a  court  of  eqnlty  over 
the  subject?"  6  Grat.  2.%.  Bat  In  the 
present  case  this  diffirulty  ie  eliminated 
by  the  fact  that  we  hei-e  find  an  original 
and  independent  grnund  of  chancery  juris- 
diction. The  material  question  to  be  de- 
cided is  whether  the  clerli  could  take  the 
acknowledgment  within  his  county  else- 
where than  In  hisufTice.  If  so.  there  will 
exist  In  this  case  no  variance  between  the 
actual  facts  and  the  certificate,  and  hence 
no  ground  to  interpose  the  doctrine  of  es- 
toppel as  agaiast  parol  testimony.  It  is 
even  doubtful  whether  an  estoppel  is  not 
waived  by  tlie  form  of  thedemurrer  to  the 
bill,  as,  in  general,  an  estoppel  must  be 
pleaded.    Uerm.  Estop.  §9  581.  5H2. 

We  come,  tlien,  to  discuss  the  material 
question  in  the  case  as  stated  above. 
Chapter  IZ  of  the  Code,  which  treatB  of 
**  the  a  uthentlcatlon  and  record  of  deeds, " 
provides  as  followis:  "(2)  The  clerk  of  the 
county  court  of  any  county  In  which  any 
deed,  contreict,  power  of  attorney,  or  oth- 
er writing  Is  to  be,  or  may  be,  recorded, 
shall  admit  the  same  to  record  In  his 
office,  as  to  any  person  whose  name  is 
signed  thereto,  when  It  shall  have  been 
acknowledged  by  him,  or  proved  by  two 
witnesses  as  to  him.  before  such  clerk  of 
the  county  court.  (3)  Such  clerk  of  the 
county  court  shall  also  odrait  any  writing 
to  record,  as  to  any  person  whose  name 
la  signed  thereto,  upon  the  request  of  any 
person  Interested  therein,  upon  a  certifi- 
cate of  his  acknowledgment  before  a  Jas- 
tlce,  notary  public,  recorder,  prothono- 
tnry,  or  clerk  of  any  court  within  the 
ITnlted  States,  or  a  comniissluner  ap- 
pointed within  the  same  by  the  governor 
of  this  state,  written  or  annexed  to  the 
same,  to  the  following  effect."  Here  fol- 
lows a  form  of  acknowledgment  Bubstan- 
tlally  the  same  as  that  attached  to  the 
deed  we  are  now  considei'ing.  See  Code, 
p.  627.  Both  of  these  Bections  would  seem 
to  authortKe  a  clerk  of  a  county  court  to 
take  the  acknowl*idgment  of  any  one  sign- 
ing a  deed.  Section  2  says  he  shall  admit 
to  record  when  It  has  been  acknowledged 
before  him ;  and  section  8  provides,  In  gen- 
era 1  terms,  that  the  clerk  of  any  court  In 
the  United  States  may  certify  the  acknowl- 
eilgment.  No  good  reason  can  be  assigned 
why  this  language  (which  ts  sufficiently 
comprehensive  to  embrace  any  clerk  of  a 
county  court  in  West  Virginia)  should  be 
given  a  forced  and  narrow  construction 
for  the  purpose  of  excluding  the  clerk  of 
that  county  coart  whose  duty  It  Is  to  re- 
ceive and  record  the  deed.  Upon  the  con- 
trary, we  should  say  that  the  recording 
statutes  are  remedial,  and  should  be  con- 
strued to  advance  the  remedy,  rather 
than  to  invalidate  a  record  upon  narrow 


and  technical  grounds.  The  second  sec- 
tion, as  it  stood  in  the  Code  of  Virginia  of 
1819  and  1860,  did  distinctly  provide  that 
the  acknowledgment  or  proof,  It  taken  by 
the  county  clerk,  should  be  so  taken  "In 
his  office.  The  provision  was  as  follows: 
"The  clerk  of  any  such  court,  In  his  office, 
shall  admit  to  record  any  Buch  writing  as 
to  any  persim  whose  name  Is  signed 
thereto,  when  it  shall  have  been  acknowl- 
edged by  him,  or  proved  by  two  wltneases 
as  to  him.  in  such  court,  or  before  such 
clerk  in  his  office."  Code  1S49,  c.  121.  By 
comparing  this  section  with  onr  own  act, 
above  quoted,  which  was  passed  (re-en- 
acted )  March  27, 18S2,  it  will  be  found  that 
we  have  stricken  out  the  concluding 
words,  "in  bis  office,"  thus  leaving  us  to 
Infer  by  an  irreslst]l>le  inference  that  the 
legislature  Intended  to  abolish  the  restric- 
tion, and  to  clothe  the  clerk  with  power 
to  hear  proof  and  take  acknowledgment, 
under  this  section,  anywhere  within  the 
limits  nf  the  county  which  bounds  his  ter- 
ritorial Jurisdiction,  for  which  be  waselect- 
ed.  But  it  is  urged  that  our  act,  as  above 
quoted,  does  nut  apply  to  Ohio  county, 
for  the  supposed  reason  that  she  has  now» 
strictly  speaking,  no  county  court,  that 
Institution  having  been  abolished,  as  It 
is  argued,  by  the  amendment  to  the  eighth 
article  of  the  constitution,  adopted  in 
1880.  Conceding  tills  to  be  true,  Ohio 
county  has  nevertheless  a  clerk  of  the 
county  court,  recognized  as  such  by  said 
amendment,  and  his  duties  defined  gener- 
ally tty  the  twenty-sixth  nectloa  thereof, 
as  follows:  ** The  voters  of  each  county 
shall  elect  a  clerk  of  the  county  court, 
whose  term  of  office  shall  be  six  years. 
His  duties  and  compensatlnn,  and  the 
manner  of  h*s  removal,  shall  be  prescribed 
by  law."  Const.  W.  Va.  art.  8,  ^  26;  Code 
p.  37.  The  voters  of  Ohio  county  have 
elected  acuunty  clerk  under  this  provlBinn, 
and  all  the  general  acta  prescribing  the 
duties  and  powers  of  clerks  of  coanty 
courts  apply  as  much  to  the  county  clerk 
of  Ohio  as  to  any  other  county.  Conse- 
quently sections  2  and  S  In  the  act  of  1882 
must  define  his  powers  and  duties  as  to 
recording  and  taking  acknowledgment. 
This  view  is  not  weakened,  but  con- 
firmed, by  a  consideration  of  our  legisla- 
tion espscially  applicable  to  Ohio  and  oth- 
er counties,  which  had  availed  themselves 
of  the  thirty-fourth  section  of  the  eighth 
article  of  the  constitution  of  1872  to  estab- 
lish separate  tribunals  for  Judicial  and 
probate  matters,  and  for  the  police  and 
flscal  affairs  of  the  county.  Ohio  county 
had  established  by  the  act  of  December  1, 
1872.  for  judicial  and  probate  purposes,  a 
county  court  with  a  single  Judge,  and  a 
county  clerk,  upon  whom  devolved  the 
duMes  pertaining  to  the  county  clerk  In 
other  counties  except  as  to  police  and 
flscal  matters.  The  county  court  thus  es- 
tablished and  its  clerks  were,  of  course,  em- 
braced in  subsequent  legislation,  ho  far  as 
such  legislation  was  applicable.  By  an 
act  passed  December  22, 1875,  the  seranty- 
third  chapter  of  the  Code  was  amended 
and  re-enacted,  and  we  tlud  embraced 
thei-ein  the  second  section  precisely  in  the 
language  of  the  same  Bection  In  onr  pres- 
mt  Code,  paased  and  re-enacted  In  1882; 
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n-hlle  tli«  third  section  conferred  spectflc- 
ally  upon  the  clerk  ol  a  county  court  the 
power  to  take  acknowledgmentB.  It  tot- 
lowB,  tberefore.  that  when  tlie  amend- 
ment to  the  coDBtltutlon  was  enacted  fn 
ISSO  there  had  been  conferred  by  the  act 
uf  1876  on  the  clerk  of  the  county  court  of 
Ohio  connty  power  to  take  acknowledsT- 
ments  out  of  his  office  and  within  hla 
county.  Neither  the  amendmeut  to  the 
constltatlnn  of  1880,  nor  the  Hubsequent 
act  of  the  l^lslature,  "CoDcernln;  connty 
conrtB  and  their  Jurisdictions  and  power, " 
(see  Acta  18K1.  c.  5.)  did  in  the  slightest  de- 
cree curtail  the  power  of  the  clerk  of  the 
county  court  of  Ohio  county  with  respect 
to  the  recording  of  deeds,  but  confirmed 
such  as  he  already  possessed,  and  saper- 
added  thereto  all  the  probate  jurisdlctloa 
which  had  theretofore  pertained  to  the 
court  itself.  The  act  uf  February  11, 1881, 
provided  In  its  ninth  section  aa  follows: 
"And  until  otherwise  prorlded  by  law 
sDch  clerk  as  Is  meotloned  la  thirty-sixth 
section  of  the  eighth  article  of  the  con- 
Btltation,  as  amended,  shall  exercise  any 
powers  and  discharge  any  duties  here- 
tofore conferred  on,  or  required  of  any 
coarc  or  tribunal,  established  for  judi- 
cial porposes,  under  the  said  article  and 
section  of  the  coostltution  of  1H72,  or  the 
clerk  of  such  court  or  tribunal,  respective- 
ly, rcMpecting  the  recordluK  and  p)*eeerra- 
tion  of  deeds  aud  other  papers  presented 
for  record."  This  is  almost  the  exact  lan- 
guage of  the  amendment  to  the  constitu- 
tion itself,  and  it  is  quite  obvious  that  it 
was  tbe  intention  to  preaerre  to  the  clerk 
of  the  county  conrt  of  Ohio  county  (and 
other  counties  Blmllarl78ltnated)all  of  the 
powers pertainlngtotberecordlng of  deeds 
which  they  then  already  possessed.  And, 
as  the  power  to  take  acknowledgments 
In  the  manner  prescribed  by  section  2  al- 
ready belonged  to  rhe  clerk  of  the  county 
conrt  of  Ohio  county,  nothing  but  the 
most  narrow  and  Illiberal  eonstraction  of 
the  language  of  the  conatltatlonal  amend- 
ment could  deprive  bim  thereof.  As  we 
have  seen,  sncfa  a  construction  ought  not 
to  be,  and  will  not  be,  resorted  to. 

For  these  reasons  we  And  no  error  In 
the  action  of  the  circuit  court  in  sustain- 
ing tbe  demurrer  to  the  bill.  As  the  de- 
murrer did  not  extend  to  the  whole  bill, 
but  only  to  so  much  thereof  as  related  to 
the  refristrathm  of  this  deed,  and  the 
prayer  to  set  It  aside.  It  wonid,  under  or- 
dinary circumstances,  hare  been  error  to 
bare  dismissed  the  bill.  As  the  plalntifts 
were  obviously  entitled  to  have  their 
debts  audited  and  paid  out  of  any  sur- 
plus which  might  remain  after  dlscharg- 
Inj?  the  prior  liens,  their  bill  should  not 
have  been  dismissed.  The  decree  com- 
plained of,  therefore,  so  far  as  It  sustained 
the  demurrer  to  that  charge  In  the  bill 
whereby  it  was  sought  to  set  aside  the 
deed  to  J.  B.  Sommerville,  trustee,  and 
awarded  to  8.  E.  Boyd  her  costs,  must  he 
affirmed;  also  so  much  as  orders  a  sale, 
beioK  based  on  consent  and  agreement; 
but  for  the  error  of  dismissing  the  plain- 
titf'ii  bill  It  must  be  reversed,  and  the 
CMOfie  remandefl  to  the  circuit  court,  to  be 
there  proceeded  In  according  to  the 
principles  act  out  in  tills  opinion,  and  far- 


ther in  accordance  with  the  principles  ol 
courts  o(  equity.  The  appellees  having 
sabBtantlally  prevailed  In  this  appeal.  It 
is  ordered  that  their  costs  In  this  court  be 
recovered  by  them  against  the  appellants. 


Bbown  Manuf'g  Co,  V.  William  Debrino 
&  Co. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
June  21),  im.) 

Principal  and  AoB:fT  — Goods  in  Possession  or 

AOBSIT— £!XKC0TIOK. 

A  party  whose  entire  bnslaess  consists  In 
selltog  agriculturai  implements,  wagons,  etc., 
OS  agent  for  the  manufacturer  thereof,  receiving 
a  commission  for  bis  services  In  disposing  oi 
the  same,  cannot  be  regarded  eitber  as  a  trader 
or  commission  merchant;  and  although  his  name, 
with  the  addition  of  the  words  "Mfrs. '  Aeeht, " 
be  on  a  sign  nailed  on  the  outside  of  the  ouild- 
ing  in  which  he  does  business,  in  a  conspicuous 
place,  farming  implements  which  he  has  oo  sale 
as  an  agent  for  the  manufacturer  are  not  liable 
to  execution  and  sale  as  his  property,  under  the 
provisions  of  section  18  of  chapter  100  (tit  the 
Code  of  West  Virginia. 
iHylUibm  by  tiie  Court.) 

Error  to  circuit  court,  Wood  County ;  A . 
Q.  BuRRNfAN,  .ludge. 

V.  B.  Archer,  for  plaintiff  in  error.  A/er- 
lick  &  Smith,  for  defendant  In  error. 

English.  J.  On  the  4th  day  of  October, 
18K7,  tbe  Brown  Manufacturing  Company 
sued  out  of  the  clerk'a  office  of  the  circuit 
court  of  Wood  county  two  writs  of  (Jer/ 
facias  against  the  goods  and  chattels  of 
one  Warren  Morehead,  which  two  writs 
were  Issued  upon  two  certain  Judgments 
which  had  been  recovered  in  said  court 
against  said  Morehead,  one  of  which  writs 
was  for  the  sum  of  f  LSI. 30,  with  interest 
from  tbe  18th  day  of  April.  1879,  and 
$29.45  costs,  and  the  other  was  for  the 
sum  of  $^.90,  with  interest  from  the  l8tli 
day  of  April,  187D.  and  f30.55  costs.  These 
writs  were  on  tbe  4tb  day  of  October, 
1^7.  levied  upon  certain  personal  proper- 
ty, to-wlt,  one  binder  and  four  mowers, 
as  the  property  of  said  Warren  Horebead. 
Deering  &  Co.  asserted  a  claim  to  the 
ownership  of  said  property  so  levied  upon, 
and  on  the  14th  of  November,  1887,  tbe 
Brown  Manufacturing  Company  filed  In 
said  circuit  court  Its  petition  for  the  trial 
of  the  right  of  property  to  the  binder  and 
(our  mowers  which  had  been  levied  on,  as 
aforesaid,  as  the  property  of  said  Warren 
Morehead.  An  lasue  was  made  up;  the 
parties  waived  a  Jury ;  and  the  court  in 
lieu  of  a  Jury,  having  heard  the  evidence, 
rendered  a  judgment  on  the  8th  of  March, 
1890,  holding  said  property  liable  to  sale 
by  virtue  of  said  executions;  and  to  this 
Judgment  the  said  William  Deering  &  Co. 
objected  and  excepted,  and  moved  that 
the  same  be  sec  aside  as  contrary  to  law 
and  the  evidence  and  otherwise  improper, 
and  that  a  new  trial  be  awarded,  wliich 
motions  were  overruled,  to  which  ruling 
and  Judgment  of  said  court  the  said  Will- 
iam Deering  A  Co.  applied  for  and  ob- 
tained this  writ  of  error.  The  court  cer- 
tified that  all  the  evidence  and  facts  read, 
heara,  and  considered  by  the  court  on  the 
trial  of  said  Issue  were  set  forth  In  the 
agreement  of  facts,  which  was  In  writing 
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an-l  sisned  by  the  plaintifb  and  defeod- 
anta  by  tb*'lr  coonBel,  which  was  made 
part  of  the  record  In  the  cause,  which 

(acts  are  Hiibstantlally  as  follows:  First, 
that  the  date  and  amutmt  of  said  writs  u( 
Seii  facias,  and  the  time  and  manner  uf 
their  levy,  and  the  property  levied  upon, 
ure  Id  accordance  wltb  what  has  been 
stated;  that  the  binder  and  four  moweni 
HO  levied  npon  wfre  claimed  by  said  Will- 
iam Deerlng  &  Co.  as  their  property  at 
the  time  of  said  levy,  cmd  aa  not  being 
subject  to  said  execntluns;  that  an  in- 
dcmnlfylnte  bond  wan  required  by  the 
sheriff,  and  given  by  uafd  Brown  Manu- 
factario^  Company;  that  said  binder  and 
four  mowers  were  found  in  the  building 
occupied  by  said  Morehead,  situated  on 
the  east  side  of  Court  square  In  Parkers- 
burK.  where  said  Morehead  was  carrying 
on  bnslnesB  as  manufacturers*  agent,  sell- 
ing SKricuIturai  Implements  and  machin- 
ery, vebiclea,  and  other  merchandise,  hav- 
ing a  sign  nailed  on  the  outside  ol  said 
bonding.  In  a  connpicuouB  place.  In  the 
words  following:  "Warren  Morehead, 
Mtrs.'  Agent;"  and  that  no  other  sign 
(except  one  so  placed  wltb  the  letters 
thereon  stating  "Studebaker's  Wagone") 
appeared  on  said  building;  that  no  notice 
was  ever  published  by  said  Warren  More- 
head,  as  provided  by  section  13,  c.  100, 
Code  W.  Va.,  and  that  said  Morehead  had 
been  so  engaged  in  said  business  for  a 
number  of  years  prior  to  said  levies;  that 
said  binder  was  claimed  by  said  William 
Deerlng  A  Co.  to  be  of  the  value  of  not  less 
than  9130,  and  the  said  mowers  to  be  not 
less  than  $180  In  value.  It  was  farther 
agreed  that  said  binder  and  four  mowers 
were  shipped  from  Columbus,  Ohio,  by 
said  William  Deerlng  &  Co.  (which  is  an 
Illinois  corporation,  created  by  the  state 
of  Illinois)  to  said  Warren  Morehead,  up* 
on  the  terms  and  conditions  mentioned 
and  set  forth  In  a  contract  In  writing 
signed  by  said  Deerlng  &  Co.  and  said 
Morehead,  dated  January  18, 1887,  which 
contract  in  set  forth  In  btec  verba  In  said 
agreement  of  facts;  and  said  contract  In 
substance  authorizes  said  Morehead  to 
receive  said  binders  and  mowers,  to  sell 
the  same  for  said  Deerlng  &  Co.,  and  to 
recelvecommlaslonsfor  BO  doing,  providing 
ihat  where  they  are  sold  on  credit  the 
notes  for  deferred  Installments  to  be  made 
payable  to  the  order  of  William  Deerlng 
&  Co.  It  was  further  agreed  that  for  sev- 
eral-years previous  to  the  year  1887,  and 
immediately  prec-edlng  that  year,  the  said 
Morehead  bad  a  license  as  broker  and 
commission  merchant,  and  that  lor  the 
year  1887,  while  said  Morehead  was  doing 
business  as  aforesaid,  the  city  authorities 
informed  him  that  it  did  not  grant  or  im- 
pose any  tax  or  license  to  brokers  or  com- 
mission merchants;  and  it  was  further 
agreed  that  said  Morehead  claimed  to  be 
and  was  carrying  on  the  same  business  at 
the  same  place  from  the  1st  day  nf  Janu- 
ary. 1S87.  to  the  4th  day  of  October,  3887, 
and  still  Is  carrying  on  the  same.  It  was 
further  agreed  that  the  said  William  Deer- 
lng &  Co.  claimed  to  own  and  have  title 
to  the  said  binder  and  four  mowers  by 
virtue  of  the  terms  and  conditions  of  said 
contract  of  January  18,  lb87;  and  it  was 


farther  agreed  that  the  said  Morehead 
had  no  other  right  to  the  poraeaaton  of 
said  binder  and  mowers  than  that  which 
la  shown  on  the  face  of  said  contract,  and 
with  the  power  to  sell  the  property  as 
therein  provided,  and  that  said  binder  is 
Bouietimes  called  a  "harvester, "  and  that 
said  goods  were  shipped  to  said  More- 
bead  by  the  agent  of  said  William  Deerlng 
&  Co.  in  pursuance  ot  said  contract,  as  Ls 
shown  by  the  letter  accompanying  said 
goods  at  the  time  they  were  shipped,  and 
a  copy  of  wlilch  letter  Is  made  part  ot  said 
statement  ot  tacts. 

The  questions  presented  for  our  consid- 
eration in  this  case  Involve  a  proper  con- 
struction of  section  18  ot  chapter  100  ot 
the  Code  of  West  Virginia,  p.  704,  which 
reads  as  follows:  "If  any  person  shall 
transact  business  as  a  trader  with  the 
addition  of  the  words '  factor,*  *agent,' 
'and  company.'  or  'and  Co.,'  and  tall  to 
disclose  the  name  of  his  principal  or  part- 
ner by  a  sign  In  letters  easy  to  be  read, 
placed  conspicuously  at  the  house  where- 
in such  business  Is  transacted,  and  also 
by  a  notice  published  for  two  weeks  in  a 
newspaper  (U  any)  printed  in  the  towD  or 
county  wherein  the  s^ime  Is  transacted, 
or  if  any  peraon  transact  such  business  in 
his  own  name  without  any  such  addltlou, 
all  the  property,  stock,  choses  in  action 
acquired  or  used  in  such  business  shall, 
as  to  the  creditors  ot  such  person,  bo  lia- 
ble for  the  debts  of  such  person.  This 
section  bhall  not  apply  to  a  person  traoa* 
acting  such  baslncss  under  a  license  to 
blm  as  an  auctioneer  or  cummlsslon  mer- 
chant." And  in  coustnilng  this  section 
properly  the  first  question  which  presents 
Itself  is,  what  is  the  true  definition  of  the 
word  "trader,"  and  who  In  a  legal  point 
of  view  are  Included  within  the  word 
"  trader?  "  One  of  the  definitions  given  by 
Webster,  and  I  think  the  true  one,  lH**a 
dealer  In  buying  and  selling  or  barter;" 
and  Houvler  in  his  Law  Dictionary  defines 
"trader:"  "One  whomakeslt  his  bosluess 
to  buy  merchandise  or  goods  and  chac- 
tels,  and  to  sell  the  same  for  the  purpose 
of  making  a  profit.  The  quantum  ut 
dealing  is  Immaterial  when  an  Intention 
to  deal  generally  exists.  (2)  Questions 
as  to  who  is  a  trader  most  frequently 
arise  under  the  bankrupt  laws,  and  the 
most  difficult  among  them  are  those  caaes 
where  the  party  follows  a  business  which 
is  not  that  of  buying  and  selling  princi- 
pally, but  In  which  he  is  occasionally  en- 
gaged In  purchases  and  sales."  In  S  Pars. 
Cont.  (6th  Ed.)  p.  461,  and  note,  we  find  It 
1«  said:  "The  meaning  of  the  word 
'trader*  was  well  set  forth  by  Mr.  Justice 
Thompson,  In  the  circuit  court  of  the 
United  States.  Wakeman  v.  Hoyt,  5  Law 
Sep.  !110.  The  doctrine  of  the  court  was 
that  any  person  engaged  In  business  re- 
quiring the  purchase  of  articles  to  be  sold 
again,  either  la  the  same  or  In  an  im- 
proved shape,  must  be  regarded  as  nsing 
the  trade  of  merchandise,  within  the  In- 
tent of  the  bankrupt  law."  The  law 
seems  to  contemplate  buying  and  selling, 
and  that  both  must  concur  in  order  to 
constitute  a  trader.  In  the  American  and 
English  Encyclopedia  of  Law,  (volume 
2|)  under  tiie  head  of  "Bankruptcy,**  note 
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It  Is  said  the  commercial  deflnition  of  a 
trader  Is  one  who  mabes  It  hia  buBinesB  to 
bay  and  sell  mercbandiae  or  other  things 
ordinarily  the  subject  of  traflBc  Love  v. 
Love.  2  Pltteb.  Leg.  J.  101.  Now.lnorder 
that  the  binder  and  mowers  levied  npou 
as  uforesatd  should  be  liable  to  salefor  the 
•attafactloD  of  said  executions  against 
the  goods  and  chattels  of  aatd  Morebead. 
it  Is  necessary,  in  the  first  place,  that  the 
•aid  Morehead  must  have  been  transact- 
ing business  as  a  trader;  bat  under  the 
tacts  agreed  In  this  case,  considered  In  the 
llgbt  of  the  legal  definitions  and  rulings 
which  we  have  quoted  and  cited,  said 
Morebead  could  not  at  the  time  said  levy 
was  made  be  regarded  as  a  trader.  There 
ts  no  tact  in  the  case  which  indicates  that 
be  was  then  enr^aged  In  buying  and  selling 
goofln  of  any  character;  on  the  coivtrary, 
it  la  clearly  manifest  from  the  agreed 
statement  of  factH  that  the  business  of 
said  Morebead  was  confined  to  selling  en- 
tirely, and  for  this  reason  be  cannot  be 
regarded  as  falling  within  the  deflnition 
of  a  eommiSHlon  mercbant;  for  it  will  be 
found  that  Webster  defines  "commlsginn 
merchant**  as  follows:  "A  merchant  who 
traniiacte  business  as  the  ascent  of  an- 
other man  In  buying  and  selling,  and  re- 
ceives a  rate  per  cent,  as  his  commiSHion 
or  reward."  It  Is  notpretended  that  said 
Morebead  was  engaged  In  buying  any 
merchandise  of  any  character  from  any 
person  or  for  any  person  on  commission. 
Tbe  said  Morebead.  then,  being  neither  a 
trader  nor  commission  merchant,  ^ther 
with  or  without  license,  according  to  the 
legal  deflnition  or  cummou  acceptation 
of  Staid  terms,  and  the  business  he  was  en- 
gaged in  not  having  the  dlstlngalshlng 
f^atnrea  which  would  cause  him  to  ha 
elasaed  dther  as  a  trader  or  aa  a  commis- 
sion merchant.  It  follows  that  he  could 
not  be  cunsldered  as  transacting  bnsinese 
either  as  a  trader  or  commission  mer- 
chant; and  we  must  conclude  that  said 
binder  and  four  mowers  were  not,  under 
the  circumstances  of  this  case,  subject  to 
levy  and  sale  under  ezecutlons  sued  out 
Bpon  Judgments  against  the  goods  and 
rbattels  of  Raid  Morebead.  and  the  Judg- 
ment eomplalned  of  must  be  reversed  at 
the  eoata  of  the  defendant  in  error. 


Stats  t.  MosaAir. 

jQnelDLUn.7 
JuBT— Hvaoaa— IVDioTimre— SviDsmnH-Xx- 

BTBUOTIOm. 

1.  The  record  sliows  that  Jeremiah  B.  Pelr- 
polat  Is  one  of  the  yary  sworn  In  the  case,  and 
the  verdtot  1«  signed  by  J.  8.  Feirpolnt  This 
will  not  affect  the  verdict. 

2.  Ab  order  to  separate  witnesses  during  a 
trial  should  always  be  granted,  oaless  there  be 
wy  steHOK  reaaoD  against  it,  which  can  rarely 
oxiat;  bat  It  is  not  to  far  matter  of  right  as  to 
call  for  the  reveraal  of  a  indgment  where  it  bas 
tMBD  refused  nnleas  it  afflrmativQly  appear  that 
the  party  soflered  injiuy  from  its  refusal. 

3.  An  exclamation  made  hya  person  at  night, 
while  Id  bed,  not  addressed  to  any  one,  is  offered 
acainat  her  in  evidence  on  trial  for  murder,  and 
objected  to,  beoaoae  made  in  sleep.  It  does  not 
appear  whether  Uie  person  was  asleep  or  awake. 
IS  was  ftopttty  allowed  to  go  to  the  Jozy. 

T.lSB.E.no.11— 25 
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4.  To  exolade  a  oooieeaion.  t%  must  not  oaly 

be  made  under  Induoementa  of  favor  or  tear,  buli 
such  induomnents  must  oome  from  one  in  author- 

ity. 

5.  Uotive  in  the  commission  of  a  crime  Is  a 
material  element  for  a  Jury  la  considwing  it,  bat 
it  Is  not  indispensable  that  It  should  be  appar- 
ent to  sustain  a  conviction.  An  instruction  tell- 
ing a  Jury  that,  it  they  find  that  no  motlveoo  tbe 
partof  the  {swoer  enatad  for  the  wu«Tnt—)i>q  of 
the  crime,  that  itself  is  sufBolent  to  raise  a  rea> 
stmable  doubt  of  guilt,  is  bad. 

6.  An  Instruction  should  not  dngle  oat  one 
fact  or  element  of  the  case,  and  make  the  oas« 
turu  entirely  on  It,  by  telling  the  jury  to  find 
according  to  the  hyiMtnesis  of  that  fact  or  ele- 
ment, ignoring  all  other  material  facts  or  ale- 
ments.  • 

7.  The  state  is  not  hound  to  oall  all  the  wit- 
nesses  present  at  the  oommlaslon  of  the  offense, 
nor  a  person  so  present  ^rho  appears  to  be  the 
only  one  present  save  the  wisoner.  It  la  the 
province  of  the  i^nsecatlng  MBoer,  not  the  oout, 
to  determine  who  shall  be  axandned  afwltDasseB 
for  the  state. 

8.  Upon  an  iBdiotmaot  in  the  fbrm  pre- 
scribed by  section  1,  o.  lU,  Code  1887,  for  mur- 
der, the  state  may  prove  any  manner  of  killing 
or  different  manners  of  killing. 

9.  Disousalon  of  piiaoiplea  on  application  in 
HI  appellate  uourt  to  set  aside  a  veralot  on  the 
ground  that  the  evidenoe  is  not  sufBolent  to  war- 
rant it 

(Sytlobu*  by  ths  Cburf.) 

Error  to  circalt  court,  Tyler  county; 
Thomas  P.  Jacobs,  Judge. 

R.  S.  Blair  A  Sou,  for  plaintiff  in  error. 
AlOvd  CaMwell,  Atty.  Gen.,  for  the  State. 

Brannon,  J.  On  the  16th  day  otSeptem- 
ber,  1890,  In  the  circuit  court  of  Tylercoun- 
ty,  Mary  Jane  Moigan  was  sentenced  to 
the  penitentiary  during  her  natural  life 
for  the  murder  of  her  hnsband,  Jacob 
Morgan,  and  she  baa  come  tu  this  court 
praying  relief  from  her  sentence. 

The  first  groaud  asalgued  fur  reversal 
of  tbe  sentence  is  tbat  tbe  verdict  finding 
the  prisoner  guilty  is  signed  by  J.  S. 
Peirpolnt,  whereas  the  list  of  Jurors 
awoni  In  the  case  does  nut  show  any  Juror 
of  that  name,  and  thus  an  unsworn  Jnror 
tried  tbe  prisoner.  Tbe  record  does  show 
in  the  panel  a  Juror  named  "Jeremiah  8. 
Peirpolnt."  Clearly,  we ongbttoaay  tbat 
this  Juror,  Jeremiah  K.  Pelrpoiut,  wrote 
only  the  initials  ot  bis  Christian  name,  aa 
is  very  common,  and  tbat  tbe  Jaror 
sworn  on  the  panel  and  the  one  signing 
the  verdict  are  one  and  the  same.  Arc  we 
to  say  that  while  the  jury  was  in  custody 
of  the  sheriff,  and  kept  together  and  se- 
cured, one  ol  them  eaoaped,  and  anotbOT 
man  was  sabatltpted,  or  that  another 
man  got  Into  the  case?  We  think  not, 
especially  when  an  explanation  of  the  ap- 
parent discrepancy  so  readily  presents  It- 
sell.  Yonnger'R  Case,  3  W.  Va.  6S1,  does 
not  compel  us  to  such  an  unreasonable 
decislou,  which  would  bring  tbe  udminls- 
tratlun  of  criminal  Jostlce  Into  ridicule; 
tor  there  the  Juror  slgalng  tbe  verdict  was 
P.  B.  Shlvely,  while  the  awom  panel 
showed  no  such  name,  the  nearest  ap- 
proach to  it  being  P.  B.  Smith. 

The  second  ground  on  which  we  are 
asked  to  reverse  the  sentence  is  that  the 
court  refused  tu  separate  the  witnesses  on 
the  prisoner's  motion.  1  BIsb.Crim.  Proe. 
SS  118S,  1189,  lays  down  tbe  law  on  the ' 
subject  thus:  "Justice  will  sometimes  ba 
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firomoted.  and  seldom  hindered,  by  cans- 
ns  wltneeaeB  to  be  examined  apart  from 
one  another.  Therefore,  alrnost  as  of 
coarse,  .vet  not  as  of  strict  r^ht  or  neces- 
sarll}',  the  court,  on  motion  of  either  par- 
ty,  will  direct  the  retirement  of  witnesses 
to  a  separate  room,  to  return  and  testi- 
ly, one  by  one.  as  called."  "The  making 
or  refusing  of  the  order,  and  the  form  of 
It  when  made,  are  alike  within  the  discre- 
tion of  the  presidinfi;  ludge.  not  generally 
subject  to  rerlsion  b.v  a  higher  tribunal." 
Wbart.  Crlm.  PI.  §  560,  states  the  law 
thus:  "It  is  within  the  power  of  the 
court  to  order  that  tlie  witnessca  should 
be  excluded  from  th*  court-room.  At  the 
name  time,  the  action  of  the  court  trying 
the  case  will  not  be  revised  in  this  respect 
In  error,  unlesfi  It  appear  that  manifest 
Injustice  has  been  done."  In  1  Thomp. 
Trials,  fiS  27fi.  270.  it  is  said  that  In  el  vll  and 
criminal  triflils  it  Is  a  rule  o!  practice  for 
the  Judge,  on  motion  of  either  party,  to 
direct  that  the  witnesses  sball  be  exam- 
ined out  of  the  hearing  of  each  other,  and 
such  an  order  is  rarely  withheld,  but  that 
**by  the  weight  of  autnorlty  the  party 
dues  nut  seem  entitled  to  It  as  a  matter  of 
rlghtv"  Id  section  276.  Thompson  says: 
"According  to  a  much  prevailing  view, 
whether  the  court  will  thus  sequester  wit- 
nesses, or,  as  It  is  sometimes  called, '  put 
them  under  the  rule/  is  a  matter  of  sound 
Judicial  dlso-etluu,  which  discretion  will 
□oC  be  rerleed  on  error  or  appeal.  In  the 
absence  of  an  appearance  ol  abuse."  1 
Greenl.  Ev.  §  432,  states  that  the  order  of 
separation  "la  rarely  witbbeld;  but,  by 
tlie  weight  of  authority,  the  party  does 
not  seem  entitled  to  it  as  a  matter  of 
right."  Old  English  authorities  cited  by 
Greenleaf  hold  that  the  matter  is  one  of 
discretion,  not  of  strict  right.  From 
these  great  text-writers,  and  an  examina- 
tion of  many  of  the  authorities  which  they 
cite.  I  conclude  that  the  separation  of  wit- 
nesses ought,  on  the  motion  of  either  par- 
ty, to  be  granted  in  the  interest  of  the 
discovery  uf  truth,  and  the  detection  and 
exposure  of  falsehood,  unless  strong  rea- 
son be  shown  against  It,  which  rarely  oc- 
curs; butthutlt  is  not  strictly  matter  of 
right,  so  that  its  refusal  shall  be  ground 
lor  reversal,  In  the  absence  of  the  appear- 
ance ol  prejudice  to  the  party.  Iftbeoiv 
dcr  were  a  matter  of  right,  and  not  of 
discretion,  then,  from  Its  refusal,  the  law 
would  infer  prejudiceto  the  party;  but. 
It  not  being  a  matter  of  right,  It  must  in 
some  way  affirmatively  appear  that  the 
party  whs  In  fact  Injured.  It  does  not  so 
appear  in  this  cuse.  Why  this  order,  al- 
most UDlversally  accorded,  especially  in 
grave  criminal  trials,  was  in  this  case  re- 
fused, does  not  appear ;  but  it  does  not  ap- 
pear that  It  worked  harm  to  the  prisoner. 
The  CdMes  are  numerous  holding  that  a 
witness  remalnlug  In  court  In  violation  of 
an  order  of  separation  may  nevertheless 
be  examined,  his  conduct  tearing  only  on 
bis  credit,  and  subjecting  him  to  proceed- 
ings for  contempt.  Hopper  v.  Com.,  6 
Orat.  684;  Hey's  Caae,  82  Grat.  946,  and 
cltatlouM;  Gregg's  Case.  3  W.  Va.  705.  The 
Case  of  Gregg,  jnat  cited,  is  urged  upon  us 
as  ground  for  reversal.  The  syllabus 
Uiere  ctatf>s  that  "it  is  the  doty  of  the 


courts  to  separate  witnesses,  either  InciviL 
or  criminal  cases.  If  asked  by  either  par- 
ty." The  constitution  did  not  then,  as 
now,  require  that  the  syllabus  should  be 
prepared  by  the  court.  The  langaaice  Is 
that  ol  Judge  Maxwell.  In  delivering  the 
opinloD,  and  Is  not  at  all  objectionable,  as 
a  general  statement  of  the  duty  of  the 
trial  court;  hut  Judge  Maxwell  did  not 
mean  to  say  that  the  non-observance  of 
that  duty  would  reverse  a  judgment,  and, 
II  he  did,  the  expression  Is  obiter  dictum, 
because  the  question  did  not  arise  In  the 
case;  for  In  that  case  the  court  did  rauke 
ao  order  ol  separation,  but,  a  witness 
having  remained  in  the  room,  the  question 
was  whether  be  could  be  examined.  Bar- 
on Aldbbson  once  said  that  It  was  the 
right  ol  either  party  to  require  such  sep- 
aration; but,  as  the  author  ol  Thompson 
on  Trials  (section  277)  sayB,  **  this  was 
very  aWereDt  from  holdtoff  that  a  Judg- 
ment would  be  reversed  because  the  trial 
court  had  relused  to  grant  such  an  appli- 
cation." Not  a  slugle  case  or  text-writer 
has  been  cited  as  squarely  holding  that 
a  refusal  to  separate  the  witnesses  la 
ground  for  reversal. 

The  third  ground  asslgDed  for  the  re- 
versal of  the  sentence  ia  the  admission  In 
evidence  ol  a  certain  ejaculation  or  excla- 
mation of  the  prisoner,  which  it  is  claimed 
la  not  admissible,  because  made  by  the 
prisoner  in  sleep.  Lottie  Callahan,  the 
prisoner,  and  a  little  girl  were  sleeping  to- 
gether In  one  bed, the  little  girl  In  the  mid- 
dle, and  in  the  room  were  two  other  beds 
occupied  by  otbei-s;  and  about  12  or  1 
o'clock  at  night  Lottie  Callahcui  heard  the 
prisoner  exclaim :  "They  have  deviled  me 
so  much  about  this  that  I  don't  care  huw 
It  goes;  I  only  consented  to  his  death,  and 
gave  him  the  poison."  One  case  (People 
V.  Kohlnson,  19  Cal.  40)  has  been  cited 
holding  It  error  to  admit  declarations  or 
talk  ol  a  defendant  while  in  sleep,  the 
court  holding  that  II  he  was  In  sleep  the 
inference  la  that  he  was  not  conscious  of 
what  he  was  saying.  In  the  present  case 
It  does  not  appear  whether  or  not  the 
prisoner  was  asleep  when  this  exclama- 
tion escaped  from  her,  the  witness  saying 
that  she  could  not  say  whether  she  was 
asleep  or  awake.  A  question  occurred  to 
my  mind  whether  It  was  IncnmbeDt  on  the 
state  to  show  that  tbe  prisoner  was  not 
asleep  as  a  condition  precedent  to  the  In- 
troduction of  the  eTclamatlou,  in  analogy 
to  the  law  that  It  is  a  condition  precedeot 
to  the  admissibility  of  a  confession  that  it 
be  voluntary,  and  that  the  burden  of 
showing  it  to  be  voluntary  Is  upon  the 
state,  and  tbat  before  admitting  It  the 
court  must  find  it  to  be  volnntary, 
(Thompson's  Case,  20  Orat.  724;)  but  we 
conclude  that  the  action  of  the  court,  in 
laying  it  before  the  Jury,  to  have  such 
weight  as  they  thought  proper  to  accord 
to  It,  was  proper.  It  was  a  question  ol 
fact,  which  tbe  Jury  was  competent  to  de- 
cide, whether  the  prisoner  was  awake  or 
asleep  when  the  ejaculation  was  made. 
We  must  assume  that  It  was  discussed  be- 
fore the  jury  in  lights  applicable  to  tbe 
subject,  to  enable  the  Jury  to  make  an  In- 
telligent estimate  of  ItR  weight.  It  waa 
with  them  to  say  whether  it  was  made  In 
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Bleep,  und  was  therefore  wortblesB,  or 
whether,  though  In  sleep,  it  was  but  the 
tliralKencA  ol  truth,  springing  Irom  guilt 
wblcb  rested  heavy  on  the  sonl,  and  broke 
forth  throufch  voice  and  lips,  the  half  cod- 
Bcions  man  revealing  secrets  indelibly  Im- 
pressed on  the  memory,  which.  If  fully 
awake,  he  would  Iain  bav^  suppressed. 
It  was  with  the  Jury  to  say  whether  she 
was  fnUy  awake,  and  forgot  herself,  and 
In  this  soliloquy  spoke  out  the  truth.  The 
operation  of  the  human  mind  is  an  enig- 
ma, and  Its  expressions  intheunconsclous- 
nesR  of  sleep  are  frequently  vagaries  and 
fictions,  but  sometimes  bom  of  reality. 
In  this  connection  there  is  a  somewhat 
notable  colnddeuce.  It  Is beyund  question 
that  Jacob  Morgan  died  of  a  shot  entering 
his  back,  passing  through  liver  and  lungs, 
and  coinlnsr  oat  la  the  breast,  a  deep  scab 
in  the  aide,  and  a  cat  or  cuts  on  his  throat 
severing  his  Jugular  vein,  and  cutting  out 
the  root  of  bis  tongne,and  not  at  all  from 
poison.  The  prisoner  In  this  mldnlsht  ex- 
clamation said:  "I  only  consented'to  his 
death,  and  gave  him  the  poison."  When 
the  neighbors,  after  dark,  went  Into  the 
murdered  man's  house  in  answer  to  the 
alarm  which  the  prisoner  had  spread 
amonsT  ber  neighbors*  she  having,  as  she 
■aid. left  her  husband  struggling  with  two 
marderers,  who  were  shooting  and  cat- 
ting him  to  death,  and  run  to  give  alarm, 
they  found  the  supper  table  spread ;  and 
on  the  table  was  a  tea-cnp  with  tea  and 
bread  In  lt,and  Bbe,retumlng  to  thehouHe 
with  these  neighbors,  at  once  tuuk  this 
tea-cap  and  threw  Its  contents  out, saying 
that  the  murderers  migbtbave  put  polsun 
in  it.  She  told  a  witness  that  when  her 
husband  returned  from  town  that  evening 
she  had  supper  ready,  but  he  declined  eat- 
ing, saying  he  had  bad  sopper,  but  that 
she  arsred  him  to  take  a  enp  of  tea  with 
her.  Had  she  designed  and  prepared  his 
maider  by  poison,  and,  this  failing,  resort- 
ed to  other  means?  There  is  something 
uf  mysterious  Import  In  this  matter.  If 
there  was  poison  in  the  nup,  who  put  It 
tliere?  Not  the  unknown  strangers.  It 
would  tell  strongly  the  murderous  Intent. 
It  is  nrged  In  argument  that,  the  state 
having  relied  on  death  by  other  means 
than  poison,  this  ejaculation  was  not  ad- 
missible, beenase  it  tended  to  prove  death 
by  poison ;  bnt  a  theory  of  the  state,  prom- 
inent In  the  case,  was  that  the  prisoner 
was  a  party  to  a  plot  and  conspiracy 
with  paramonrs  or  others  to  murder  her 
husband,  and  that  that  part  of  this  ex- 
clamation which  makes  her  say,  **  I  only 
consented  to  hisdeath,"  corroborates  and 
snstalns  that  tlieory;  and  therefore.  If 
the  exclamation  be  at  all  admissible,  that 
part  of  it  would  meet  and  answer  the 
pcint  of  objection  to  it  Just  stated.  It 
does  not  appear  that  when  this  exclamei* 
tlon  was  made  the  prisoner  was  asleep, 
and,  II  that  fact  would  exclude  it,  for  Us 
waot  we  cannot  bold  that  It  was  error  to 
place  It  before  the  Jnry. 

The  fourth  ground  assigned  for  the  re- 
versal of  the  sentence  is  that  the  court  re- 
fused to  exclude  confessional  statements 
uf  the  prisoner  made  to  Christa  Craig.  It 
Is  clearly  true  that  It  was  under  the  prom- 
ise of  Craig,  wbu  stated  to  her  that  he  bad 
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discovered  circumstances  strongly  impli- 
cating her,  that  he  would  favor  her,  and 
suppress  the  evidence  which  be  claimed  to 
have,  that  she  made  these  statements; 
and  clearly,  if  Craig  had  been  a  person  in 
authority,  the  evidence  would  be  rejected. 
But  Craig  was  only  a  detective,  ferreting 
out  the  crime,  who  Interviewed  the  pris- 
oner in  Jail.  ThouKh  perhaps  admitted  to 
the  jail  by  the  Jailer,  he  was  not  a  person 
in  outhority.  The  only  reason  suggested 
for  deeming  him  a  person  in  authority  is 
that  presumably  he  was  admitted  to  the 
Jail  by  the  Jailer,  and  that  the  statements 
were  made  under  his  apparent  sanction. 
It  is  so  well  settled  that,  to  exclude  con- 
fessions, they  must  be  made,  not  only  un- 
der inducements,  but  under  inducements 
held  out  by  persons  In  authority,  that  I 
shall  not  dlacass  the  snbject,  but  simply 
refer  to  Smith's  Case,  10  Grat.  784;  Sblf- 
flet's  Case,  14  Orat.  659;  Thompson's 
Case,  20  Grat.  724 ;  Venable's  Case,  24  Grat. 
64S;  Page's  Case,  27  Grat.  080;  Mitchell's 
Cafie,  83  Grat.  R45. 

The  fifth  objection  tu  the  sentence  is  that 
the  court  refused  the  prisoner's  instruc- 
tions Nos.  5,  6,  7.  8,  0, 12,  IS,  14,  and  15,  and 
substituted  and  gareonenombered  26iD 
lien  of  No.  18.  No.  5  Is  as  follows:  "Tbe 
Jnry  is  instructed  that,  if  they  find  from 
the  evidence  In  this  cause  that  no  motdve 
axisted  In  the  mind  of  the  defendant  to 
commit  tbecrlwe  wherewith  Hho  Is  charged 
in  the  indictment,  that  Is  sufficient,  within 
itself,  to  be  taken  into  their  consideration, 
upon  which  to  predicate  a  reasonable 
doDbt. "  This  Instrnetlon  Is  bad,  beeanae 
it  tells  the  Jury  that,  if  no  motive  was  ap- 
parent to  commit  the  crime,  thatisitswf 
sufficient  to  inspire  a  reasonable  doubt, 
In  effect,  to  acquit;  lor,  if  there  be  reason- 
able doubt,  acquittal  must  follow.  It 
would  have  been,  perhaps,  proper  to  t^l 
the  jury  totake  Into  consideration  a  want 
of  motive,  along  with  other  features  of  the 
case,  for  that  Is  an  item  in  the  process  of 
weighing  evidence  and  reselling  a  conclu- 
sion ;  but  this  Instruction  singles  out  that 
single  fact,  and  forgets  all  other  facts  in 
the  case,  and  tells  the  Jury,  In  effect,  to 
acquit,  end  invades  the  right  of  the  Jury 
to  weigh  all  the  evidence.  Want  ot  ap- 
parent motive  Is  not  all-controlling  In  a 
trial,  ap  this  Instruction  would  make  It. 
It  may  be  true  that  crime  Is  never  com- 
mitted without  a  motive,  bnt  that  mo- 
tive may  be  beyond  the  reach  of  evidence, 
or  even  conjecture  and  therefore  proof  of 
motive  is  not  Indispensable  to  conviction. 
1  Bish.  Crlm.  Proc.  S  HOT.  Dean's  Case,  32 
Grat.  912,  by  no  means  asserts  that,  to 
warrant  a  conviction  upon  etrcnmstantlal 
evidence,  time,  place,  motive,  means,  and 
conduct  must  each  and  all  concur  Injiolnt- 
Ing  out  the  prisoner  as  the  guilty  agent, 
and  that.  If  one  of  those  elements  be  want- 
ing, there  can  be  no  conviction'.  It  only 
says  that,  when  all  these  elements  do  con- 
cur, a  strong  case  is  made  against  him. 

No.  8  is  as  follows:  "The  Jury  is  In- 
structed that,  before  the  defendant  can  be 
convicted  as  an  accessory  before  the  fact, 
they  must  be  satisfied  from  the  evidence 
beyond  a  reasonable  doubt  that  the  de- 
fendant was  not  only  present  at  the  time, 
but  also  they  must  be  satisfied  from 
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evidence  beyond  a  reasoDable  doabt  that 
she  was  aiding  and  abettine  tLe  perpe- 
trator." TlilB  uiBtractlon  was  Irreleraot, 
as  the  prisoner  was  not  indicted  as  an  ac- 
cessory, but  as  principal.  Also,  thoogh 
based  on  the  theory  ot  an  eeceBsory  before 
the  fact.  It  supposes  erldence  which  does 
not  salt  that  tbeon-»  but  would  make 
tbe  party  a  princtpcJ.  Bealdea,  It  cannot 
be  harmonlBed  with  No.71n  its  legal  prop- 
osition. 

No.  7  Is  as  follows:  "The  Jury  is  tn- 
strocted  that  an  acceeRory  before  the  fact 
Is  one  who.  being  absent  at  tbe  time  the 
felony  was  committed,  does  yet  procure, 
counsel,  or  command  another  to  commit 
a  felony,  and  words  amonntlng  to  bare 
permlflsloQ  will  not  alone  constitute 
tblfl  oltense,  nor  concealment  of  a  design 
to  commit  It."  As  the  prisoner  was  not 
Indicted  as  an  accessory,  what  relation  to 
the  case  has  this  instruction?  If  it  was 
intended  to  tell  the  Jury  that,  as  the  pris- 
oner was  indicted  as  a  principal,  sbecould 
not  be  convicted  -If  tbe  «7idenoe  showed 
her  to  be  an  accesaory.  It  was  irrelevant, 
for,  If  gnllty,  she  was  a  principal,  and 
there  was  no  evidence  tending  to  show 
that  she  was  only  an  accessory.  It  may 
be  questionable  whether  the  words  "bare 
permiRsion"  redect  the  law,  or,  at  least, 
whether  a  permission  on  the  part  of  the 
wile  to  tbe  murder  of  a  husband  would 
not  make  her  participation  sufficiently 
active  as  au  encouragement  to  tbe  actors 
to  malte  her  an  accessory.  Hawliins' 
Pleas  of  the  Urown,  cited  by  Mayo'8 
Guide  as  authority  for  this  language 
"bare  permission, **  may  not  sustain  it,  as 
it  Bays,  (volume  2,  c.  2U,  S  100  "As  to  the 
second  point,  viz.,  in  what  case  a  man 
■ball  be  adjudged  an  accessary  before.  It 
eeeme  to  be  agreed  that  those  who  by 
hire,  command,  counsel,  or  conspiracy, 
and  it  seems  to  be  generally  bolden  that 
tbose  who,  by  showing  an  express  lilting, 
approbation,  or  assent  to  another's  £bIo- 
oloaa  deiiign  ot  eomtnittiag a  felony,  abet 
and  encourage  him  to  commit  It,  but  are 
so  far  absent  when  he  actually  commits  it 
that  be  could  not  be  encouraged  by  tbe 
hoi>ea  of  any  immediate  nelp  or  assistance 
from  them,  are  all  of  them  accessories  be> 
fore  the  fact,  both  to  the  felony  Intended, 
and  to  all  other  feloules  which  ahull  hap- 
pen In  and  by  the  execution  uf  It,  If  they 
do  not  expressly  retract  and  counter- 
mand their  encouragement  bufore  itis  act- 
ually committed."  The  Italics  are  mine. 
But  I  do  not  deem  it  necessary  to  pnrsoe 
this  featore  of  Instruction  7.  Instructions 
A  and  7  are  not  urged  In  the  brief  of  pris- 
oner's counsel. 

No.  8  is  as  follows:  "The  Inry  is  in- 
structed that,  if  they  believe  from  the  evi- 
dence In  this  cause  that  Clarissa  Morgan 
was  present,  and  saw  the  act  committed 
wltb  which  this  defendant  Is  charged,  it 
Is  incumbent  upon  the  state  to  hare  pro- 
duced tbe  said  Clarissa  Morgan  as  a  wit- 
ness (U  she  be  living  under  Jorlsdlctlon 
and  within  nwch  of  the  process  of  this 
court)  in  behalf  of  the  state,  and  it  can- 
not Bubatltote  circumetantla]  evidence  In 
lieu  ot  positive  evidence."  No.  9  Is  as  fol- 
lows: "The  Jury  is  Instructed  that  It  de- 
volves opun  the  state  to  produce,  U  it  Is 
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In  her  power,  In  all  erimlnal  cases  ol  this 
kind,  the  v«*y  best  evidence  that  can  be  ob- 
tained. Therefore,  U  the  Jury  believe  from 
the  evidence  In  this  cause  that  the  crime 
wherewith  the  defendant  Is  charged  was 
committed  openly  and  not  secretly,  and 
In  the  presence  ot  Clarissa  Morgan,  who 
is  now  living  and  within  tbe  Jurisdiction 
ot  the  conrt  and  subject  to  its  process,  It 
was  tbe  duty  of  the  stat*  to  have  pro- 
cured her  upon  trial,  sjid  its  failure  to  do 
so  raises  the  presumption  of  law  that.  If 
she  had  been  so  produced,  her  evidence 
would  have  been  advene  to  the  state, 
and  that  that  In  itself  is  sufficient  to  raise 
a  rational  doubt  as  to  tbe  guilt  uf  the  de- 
fendant; therefore  you  must  acquit."  I 
shall  not  dlscnss  the  principles  Involved 
in  these  two  Instrnctlons,  because  this 
court  in  Cain's  Case,  20  W.  Va.  679.  elabo- 
rately dlscnsfwd  them,  and  held  that  It  la 
not  tbe  duty  of  the  state  to  examine  all 
the  witnesses  preemt  at  the  commission 
of  an  offense,  and  that  it  Is  the  province 
of  tbe  prosecuting  officer,  and  not  the 
court,  to  determinewhoshall  be  examined 
for  the  state.  The  faet  that  tbestate  fells 
to  oall  a  witness  present  at  the  fact  may 
be  considered  by  the  Jury,  but  Is  not  a 
ground  of  error.  This  child,  Clarisaa 
Morgan,  Is  the  granddaughter  of  the  pris- 
oner, and  was  ol  tender  years,  and  rallied 
by  the  prisoner.  We  do  not  know,  even, 
that  she  knew  the  obligation  of  an  oath, 
or  was  at  all  competent,  if  the  law  were 
that  the  state  was  bound  to  cull  her.  Ev- 
idence in  the  case  tends  to  show  that  on 
one  occasion,  after  the  murder,  the  child 
said  she  wanted  to  go  to  her  Unole  Bas. 
Morris'  house,  and  said  she  was  afraid  to 
stay  with  her  grandmother,  and  her 
grandmother  called  her  a  "dirty  little 
thing;"  and  tbe  child  persisted  In  going, 
and  said,  "I  am  going  to  tell;"  and  her 
grandmother  said.  "  Tell  what ?  **  and 
added,  "I'll  cut  your  throat,  if  you  tell 
that."  Under  these  circnmstanceB,  it  is 
not  surprising  that  the  state  exercised  its 
right  of  not  calling  her  as  a  witness.  The 
prisoner  could  have  called  her. 

No.  12is  asfollo  ws:  "  The  jury  Is  instruct- 
ed that  If  they  believe  from  the  evidence 
In  this  cause,  beyond  any  reasonable 
doubt,  that  tbs  decedent  came  to  his 
death  by  poison,  then  no  conviction  can 
be  bad  under  this  Indictment,  and  it  will 
be  your  duty  to  acquit."  This  instruction 
is  not  insisted  upon  in  tike  bri^,  and  does 
not  propound  the  law  correctly,  lor,  tbe 
Indictment  being  the  general  form  pre- 
scribed by  Code  1887,  c  144,  S  1.  whkh 
does  not  specify  any  mode  oMElUlng.  any 
mode  or  manner  of  killing  may  he  proves 
under  it.  No.  18  is  as  follows:  "The  Jury 
is  instructed  that  extrajudicial confeesionB 
should  be  received  with  great  caution. 
Therefore,  If  you  twileve  from  tbe  evidence 
in  this  eanse  that  the  confessions  claimed 
to  have  been  made  by  the  defendant  are 
Inconslstoit,  Improbable,  incredible,  con- 
tradictory, or  discredited  by  other  evt> 
dence,  or  were  the  emanations  of  a  weak 
or  excited  state  ot  the  mind,  tbe  Jnry  may 
exercise  their  discretion  In  rfjectfag  them, 
either  wholly  or  In  part;  and,  if  you  have 
any  reasonable  doubt  as  to  the  probablli- 
t J,  consistency,  or  eredibllitj  of  aneh  eon- 
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feesloiu,  or  that  tboy  emanated  from 
an  anexclted  mind,  then  It  Is  your 
daty  to  acqait."  Tbla  inBtractlon  is  bad. 
It  loakes  tbe  caae  of  tbe  atate  rest  solely 
on  tbe  prisoner's  confession,  telling  tbe 
Jary  that,  it  they  And  the  confession  to  be 
elrcnmstanced  as  set  forth  In  it,  they 
shonld  dSsresard  It,  and  acquit  the  prison* 
sr.  tboB  isnoring  all  other  evidence  Id  the 
ease  CTtmlnatlns  the  pxlsoner,  and  there 
was  a  very  considerable  quantity  of  It, 
and  thus  withdrawing  every  otberfeatare 
of  the  case  from  thejary ;  thus  making  the 
coart  say  that,  in  its  opinion,  It  the  con- 
fesHlon  of  the  prisoner  wws  so  circum- 
stanced, tbe  balance  of  the  evidence  was 
iDBdeqnate  to  sustain  a  conviction,  and 
so  making  the  court  nsurp  the  province  of 
the  Jury ;  and  tbe  theorj*  that.  If  the  con- 
fession emanate  from  an  excited  mind.  It 
should  be  disrpgarded,  la  untenable.  That 
was  a  matter  to  t>e  weighed  by  the  jnry. 
The  tact  that  parties  were  under  tear  and 
esdtement  did  not  exclude  their  confea- 
•lons  la  Smith's  Case,  10  Grat.  78A.  and 
Teoable*MCase,  24  Grat.  9S».  Bpeaklnic  for 
mysell.  while  the  drcnmstances  ot  loeon- 
sistency,  Improbability,  etc.,  supposed  in 
the  inatmction,  were  entirely  proper  to  be 
considered  by  the  Jnry  la  weighing  tbe 
confession,  and  the  court  might  properly 
have  told  tbe  Jary  that  it  should  consider 
those  rlreumstaacea,  yet  It  could  not,  as 
proposed  by  this  Instruction,  Invade  tbe 

{province  of  the  Jury,  and  tell  them  abso- 
Dtely  that.  If  the  confession  were  so  dr- 
camBtanced,  they  must  throw  It  away. 
In  short,  the  inetrnction  Infringed  upon 
tbe  province  of  the  Jury,  and  was  very 
properly  refused.  Tbe  court.  In  lieu  ot 
tbe  last  Instruction,  (18.)  gave  an  instruc- 
tion. No.  36,  as  follows,  and  we  think  there 
is  DO  error  In  substltnting  It  for  No.  IS, 
and  that  It  was  fair  to  the  prisoner,  and 
all  she  could  ask  on  the  subject  of  which 
It  treated.  Instruction  Nu.  36 :  "  The  Jury 
are  Inatnicted  that,  in  considering  eztra- 
Jodiclal  eonlesslonB,  they  liave  the  right 
to  take  Into  consideration  the  elrcum- 
Btaneea  under  which  they  were  made,  the 
credibility  ot  tbe  witness  or  witnesses  by 
whom  they  are  detailed,  thecondltlouand 
circumstances  of  tbe  party  alleged  to  have 
made  them,  the  probability  or  Improba* 
billty  ot  such  eonfesslons,  and  that  yon 
have  tbe  right  to  consider  tbe  same  In 
conneettoa  with  all  tbe  evidence  in  tbe 
case;  that  yon  are  thestrfe  Judges  of  the 
credibility  ot  all  the  wltneases  and  the 
weight  ot  the  evidence,  and  yoo  may  give 
to  the  evidence  ot  the  witnesses  Just  such 
weigbt  as  yon  think  It  entitled  to  under 
tbe  clrcumBtanceB  uf  the  case. "  Tbe  pris< 
oner  eoraplains  of  tbe  refusal  of  instruc- 
tion No.  14,  which  IsastoUowB:  "The  Jury 
Is  lastmcted  that.  If  they  believe  from  the 
evidence  In  this  cau^e  that  the  contesslons 
detailed  by  C.  Craig,  as  having  been  made 
to  bim  by  defendant,  were  extorted  from 
her  by  false  representations  of  apparently 
strong  and  Incontrovertible  evidence  of 
guilt  which  he  claimed  to  have  in  his  poe- 
Bcssion,  thensachconlesslons  should  be  re- 
ceived by  yon  with  extreme  caution,  and 
yoQ  mayveject  or  rscdve  them  either  in 
wboleorln  part. "  I  think  It  trenched  upon 
thejniy'siisht  to  weigh  and  consider  the 


confession,  without  any  discounting  of  Its 
effect  by  the  court,  as  a  legal  proposition. 
As  to  these  instructions,  in  effect,  telling 
tbe  Jnry  bow  to  treat  the  confession,  1 
would  apply  the  languafie  used  by  Judge 
Johnson  in  State  v.  Beteall,  11  W.  Va.,  oa 
page  740,  that  "In  Virginia  and  this  state 
The  Juries  are  the  Judgea  of  the  law  as  well 
as  the  facts  In  a  criminal  case;  and  while 
theeonrt  may  chaise  the  Jury  as  to  the 
law  of  tbe  case,  yet  the  court  Is  not  per- 
mitted to  charge  tbe  Jury  as  to  the  weigbt 
of  the  evidence.  Our  courts  aresomewhat 
peculiar  in  this  respect;  but  the  law  luu 
been  so  held  In  Vlz^nla  from  the  earliest 
history  of  Its  Jurisprudence,  aad  we  thlDk 
It  constitutes  one  tA  tbe  brightest  oma- 
menu  thereof."  In  Ross  v.  Gill,  1  Wash. 
(Va.)  88.  Pres.  Pendlbtok  said:  "If  tbe 
question  depends  on  tbe  weight  ot  tbe 
testlmtmy,  the  Jnry,  not  the  court,  are  ex- 
clusively and  uneoatroUably  the  Judge." 
See  Hurst's  Case,  11  W.  Va.  75.  In  Bet- 
sairs  Case,  while  the  practice  stated  in  all 
tbe  books  Justified,  uay,  made  It  the  duty 
of,  tbe  Judge  to  advise  the  Jury  not  to  con- 
vict on  the  uncorroborated  testimony  ol 
an  accomplice,  and  that  Its  omission  Is 
error,  (1  Greenl.  Ev.  S  880,)  It  was  there 
held  that  a  verdict  might  rest  solely  on 
his  testimony,  and  that  "In  this  state  It 
Is  not  proper  for  the  court  to  give  any 
Instructions  to  the  Jnry  as  to  tbe  Wright 
Ot  such  or  any  other  evidence.**  And  be> 
sides,  I  think  that  Instruction  3B,  given  In 
lieu  of  IS,  was  all  that  the  prisoner  was 
entltl(>d  to  on  tbe  matters  contained  In  No. 
14  as  well  as  IS. 

Instruction  No.  16  refused  the  prisoner 
Is  as  follows:  "The  Jury  to  Instructed 
that,  if  they  believe  from  tbe  evidence  la 
this  cause  that  a  consphracy  was  formed 
by  tbe  defendant  and  othen  associated 
with  her  for  the  purpoM  of  mardering 
Jacob  Morgan,  the  decedent  named  in  the 
Indictment  In  this  prosecution,  then  no- 
conviction  can  be  bad  of  the  defeadaat 
under  this  Indictment."  It  la  plainly  bad. 
Why  could  she  not  bo  convicted  under  thia 
Indictment,  though  she  had  entered  Into  a 
consptracy?  If  the  instruction  bad  said 
that  If  she  entered  Into  such  a  conaplracy, 
but  was  not  present  aiding  end  abetting 
at  a  mnrder,  it  would  have  been  proper. 
The  theory  of  the  state  was,  and  it  gave 
evidence  tending  to  show,  tiiat  the  prison* 
er  bad  confederated  with  others  to  mur- 
der hex  husband,  and  was  present  aiding 
and  eacouraglug  tbe  bloody  and  atrodoaa 
deed;  and  she  admitted  to  different  per- 
sons, at  different  times,  she  was  present, 
and  .there  was  no  evidence  of  her  absrace: 
and  the  Inatmetton  was  Improper  and  Ir- 
relevant. 

Tbe  court  gave  the  following  instruc- 
tion, on  the  state's  motion:  "If  the  Jury 
believe  from  the  evidence,  beyond  any  mb. 
Bonable  doabt,  that  a  conspiracy  was 
formed  between  the  prisoner,  Mary  Jane 
Morgan,  and  other  peraone,  whose  names 
are  unknown,  that  tbe  purpose  of  that 
conaplracy  was  to  murder  Jacob  Morgan, 
and  that,  pursuant  to  that  conspiracy, 
the  unknown  members  of  the  conspiracy, 
ur  some  of  them,  killed  Jacob  Monvan, 
and  that  the  killing  was  done  with  malice 
alorethougbt,  either  expressed  or  Implied. 
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and  tbat  the  prisoner,  Mary  Jane  Mor- 
gan, was  present  at  ttae  time  Jacob  Mor- 
gan was  killed,  and  aided  by  acts,  oren- 
coaraKed  by  words  or  gestures,  tbose 
actually  engaged  In  said  killing,  then  said 
prisoner  was  a  principal  la  the  killing  and 
murder."  It  does  not  seem  to  be  assigned 
as  errur,  but  It  is  urged  in  the  brief  of 
prisoner's  eonaeel  as  error,  because  It  is 
said  that,  while  It  states  the  law  correct- 
ly, there  was  no  evidence  tending  to  prove 
such  a  conspiracy,  and  that  the  prisoner 
aided  in  the  murder.  Ohriata  Craig  stat- 
ed. In  effect,  that  the  prisoner,  on  being 
told  that  he  bad  evidence  Implicating  her, 
asked  him  tauw  he  got  it ;  tbat  he  showed 
her  some  statements  Implicating  her, 
wben  Bbe  asaln  asked  bow  begot  the  In- 
formation, and  nsbed  Craig  If  be  could  not 
help  ber,  when  he  told  her  tbat  be  could, 
on  condition  tbat  she  would  tell  blm  if 
there  was  not  a  plot  to  murder  Morgan, 
and  she  admitted  there  had  been,  and 
that  It  was  formed  on  a  Sunday,  not  on  a 
Wednesday,  and  she  promised  to  tell  him 
who  was  in  the  plot,  but  did  not,  tbongh 
reqiieeted  by  him  seTeral  times  to  do  so 
alter  sbe  had  beeu  released  from  ]ail ;  tbat 
he  asked  ber  what  was  the  inducement  to 
kill  Morgan,  und  she  said  she  cared  noth- 
ing for  htm ;  tbat  he  did  not  please  her 
any  too  well ;  that  there  were  other  men 
■he  could  enjoy  herself  with.  Craig  also 
stated  tbat  he  asked  her  what  they  did 
wich  the  blood  on  the  floor,  and  she  said 
she  had  scrubbed  it  up.  He  also  stated 
that  he  told  her  that  on  the  nigbt  of  the 
murder  he  was  about  the  house  for  a  bad 
purpose,  at  a  certain  time  and  place,  and 
tuld  her  the  nnmberof  times  she  had  come 
out  of  the  house,  and  she  exclaimed,  **  My 
Qod,  you  know  it."  Sbe  gave  Craig  ber 
note  for  f  100  for  bis  services  and  fnvor. 
Tbere  was  evidence  that  she  was  anxious 
to  have  ber  husband  convey  her  bis  farm  ; 
that  she  said  If  Morgan  were  dead  ahe 
would  draw  a  pension,  and  asked  wheth- 
er she  would,  und  was  Informed  that  she 
would;  that  she  was  discontented,  and 
lived  unhappily  with  her  husband;  and 
said  she  bad  been  "baggared  to  death," 
and  would  rather  die  than  live  in  tbat 
way;  and  that  sbe  would  bare  things  car- 
ried to  her  own  notion.  On  one  occasion, 
when  mad.  she  said  she  would  be  God 
damned  it  she  was  golug  to  live  there  an* 
other  year  longer.  She  said  she  did  not 
think  hard  of  the  men  that  murdered  him, 
and  tbat  be  was  better  off.  Sbe  told  sev- 
eral shortly  before  the  murder  tbat  she 
had  a  dream  that  two  or  three  men  had 
come  there  to  murder  her  husband,  and 
said  she  knew  he  wonld  be  murdered.  On 
one  occasion,  when  the  conversation  was 
about  her  huaband's  going  west  when  be 
should  receive  his  penBlon,  she  said  that 
It  would  do  him  no  good,  fur  some  one 
would  kill  him  for  his  money;  and,  some 
one  saying  that  he  reckoned  not,  she  said, 
**  Yon  will  see. "  After  bis  murder  she  still 
talked  of  thisdream, saying  that  sheknew 
he  wonld  be  killed  from  that  dream  ;  that 
"siie  dreamed  it  was  done,  and  her  dream 
turned  ont  Just  the  same  men  she  saw  In 
her  dream. "  She  uniformly  and  frequent- 
ly stated  that,  while  sbe  and  her  hosband 
were  at  sapper  after  dark,  an  unknown 


man  came  to  the  bouse,  and  asked  supper 
for  three,  and  then  the  man  shot  her  hns- 
band  In  the  breast,  and  they  ensragetl  in  a 
scuffle  around  the  room,  and  ber  hnsband. 
though  she  did  not  lift  a  flnger  to  help 
him,  wan  getting  the  better  of  this  man, 
whea  another  man  appeared  on  the  scene 
and  commenced  cutting  the  throat  of  ber 
husband,  whereupon  she  fled.  The  room 
was  found  in  order,  the  table  set,  giving 
no  evidence  of  a  scuffle.  The  physicians 
who  made  the  post  mortem  examination 
say  tbat  the  deadly  shot  throngh  liver 
and  lungs  would  have  Instantly  paralysed 
Morgan  so  tbat  he  could  not  wnffle.  tend- 
ing to  show  the  utter  Improbability  of 
any  such  scuffle  as  she  narrated.  She  told 
that  he  was  shot  in  the  breast,  while  It  Is 
certain  it  was  in  the  back.  In  one  of  his 
garments  was  found  $3.:^,  In  another  $11. 
The  prisoner  bad  on  her  person  9110  of  bis 
money  after  the  murder,  which  ahe  aaked 
a  party  to  conceal.  If  strangers  murdered 
him  for  money.  It  la  strange  tbat  they  l^t 
any  money.  There  was  evidence  tending 
to  show  tbat  a  skirt  of  the  prisoner's, 
fonnd  blddeu  in  a  barrel  of  featbeni  in  the 
loft,  and  thence  moved  and  hidden  under 
the  hearth,  bad  blood  on  It.  This  short 
statement  la  enough,  I  think,  to  abow 
that  there  was  evidence  tending  to  show 
ench  conspiracy,  tbat  she  was  a  party  to 
it,  and  tbat  she  was  prment  at  the  mur- 
der, encouraging  It,  If  not  committing  it 
alone  and  unaided,  so  aa  to  render  the  in- 
struction asked  by  the  state  relevant.  The 
evidence  in  the  record  Is  very  detailed  and 
voluminous,  showing  many  more  clrcum- 
stancea  bearing  on  this  instruction  and  on 
the  general  phaae  of  the  cane  than  I  have 
given. 

The  sixth  and  last  ground  relied  upon 
for  reversing  the  sentence  Is  that  the  evi- 
dence did  not  warrant  the  verdict.  I  shall 
not  detail  the  evidence  under  this  bead. 
As  no  two  cases  are  alike  In  facts,  such  de- 
tail wonld  beno  precedent  for  futurecasee, 
and  is  not  necessary  for  thepurposeaof  onr 
decision.  I  have  stated  nuder  otberheads 
only  a  fraction  of  the  many  facta  and  cir- 
cumstances appearing  In  the  many  pages 
of  the  evidence.  Enough  has  been  Indicat- 
ed, however,  to  show  that  there  was  some 
evidence— a  great  deal  of  evidence— tending 
to  sustain  the  verdict.  In  the  flrat  place, 
aa  to  the  motion  for  a  new  trial,  I  remark 
that  ttae  record  certifies,  not  the  facte,  but 
the  evidence,  and*  therefore  we  are  to  ap- 
ply the  well-established  rule,  acted  on  in 
Flanagan's  Case,  26  W.  Va.  116,  and  Bak- 
er's Case,  »3  W.  Va.  319.  10  S.  E.  Rep.  639, 
tbat,  In  such  case,  this  court  will  not  re- 
veroe  the  judgment  unless,  after  rejecting 
all  tbe  confll(?tii)g  parol  evidence  of  the  ex- 
ceptor, and  giving  full  faith  and  credit  to 
tbat  of  the  adverse  party,  the  decision  of 
the  trial  court  still  appears  to  be  wrong. 
Aesanlt  la  made  In  argument  on  tbe  credit 
of  witnesses  Callahan  aud  Craig,  but,  un- 
der tbe  rule  ]uflt  stated,  they  are  to  be  giv- 
en credit.  The  evidence  of  Craig  Is  very 
material  In  this  case,  the  case  turning 
largely,  but  by  no  means  entirely,  upon 
it.  A  Jury  iB  nncontrollably  »tbe  Jndgea 
of  the  credit  of  witnesses,  and,  wbere  a  case 
tum«  solely  or  materially  on  the  credit  of 
witnesses,  a  new  trial  will  not  be  granted 
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»i.v  tills  court.  PattMon  v.  Ford,  2  Qrat. 
I'J:  Proctor  v.  Spratley,  78  Va.  264.  A 
mfHCunveptlon  of  the  functlonB  of  tbis 
mart,  as  tu  settliig  Hslde  a  rerdict,  eeeniR 
to  prevail  qolte  widely.  It  meus  to  be 
eoDBtdered  that  this  coart  can  take  the 
place,  not  only  of  a  clrcalt  Jud^,  bat  alRO 
that  of  a  Jury,  and  enter  apon  the  process 
4>f  weif^hlngevldence,  and, it  it Hlinuld  think 
the  evidence  short,  or  such  as,  had  its  inem- 
t>ers  been  of  the  Jury,  they  would  not  have 
ionnd  the  rerdict,  then  the  verdict  should 
bB  set  aside.  Tbis  Is  by  no  means  the  f  u  no- 
tion ol  tbis  court.  Tbis  would  be  for  this 
•coart  to  usorp  the  proTlnce,  not  only  of 
Che  trial  Jadge,  but  that  erf  tliejnry,  who 
are  peculiarly  the  triers  of  fact  under  our 
flyatem.  The  circuit  Jndge  and  the  jury  see 
and  bear  the  witnesses,  their  words,  their 
demeanor,  their  countenances,  the  true 
and  actual  features  of  the  case,  while  we 
4iee  only  the  evidence  on  paper,  and  are  at 
this  distance  much  less  competent  to 
weigh  evidence.  Why  have  a  Jury  and  clr* 
cnlt  Jodge.  18  In  number.  If  their  verdicts 
are  to  be  reversed  by  4  appellate  Judges, 
because  they  happen  to  think  their  decis- 
ion erroneous  on  the  evidence?  In  Law- 
rence's Case.  80  Grat.  845.  the  Judges  said 
they  woold  have  acquitted  the  prisoner  if 
tbey  bad  been  on  the  Jury,  or  granted  a 
new  trial  bftd  th^  presided  at  the  trial, 
but  as  an  appellate  court  tbey  could  not 
do  so.  Same  principle  In  McCune's  t^ase,  2 
Bob.  (Va.)  771;  Sbeft  v.  Huntington.  16 
W.  Va.  307.  I  am  aware  that  cases  In  Vir- 
ginia and  this  state  are  to  be  found  grant- 
ing new  trials  where  there  was  evidence 
tending  to  sustain  the  verdict,  but  the  ap- 
pellate court  undertook  to  weigh  the  evi- 
dence, and  grant  nenr  trials,  with  perhaps 
doubtful  propriety,  and  seemingly  not  In 
liarmony  with  the  principles  they  them- 
seivea  laid  down.  The  principles  on  which 
an  appellate  court  will  act  In  this  matter 
have  been  stated  In  differing  language,  on 
different  occasions,  and  the  exact  rule  Is 
somewhat  hard  to  deOne.  In  Hill's  Case, 
3  urat.  SM,  and  Grayson's  Case,  6  Grat. 
713,  It  ta  said  that  it  Is  only  where  a  ver- 
dict is  "plainly  against  the  evidence,  or 
without  sufficient  evidence;"  so  In  Smith's 
Case.  24  W.  Va.  815:  but  different  men,  un- 
der this  rule,  would  differ.  In  Miller  v.In- 
Borance  Co., 32 W.  Va.  116,  and  Sheff  v.  Hun- 
tington. 16  W.  Va.  306,  It  Is  said  a  new 
trial  should  be  "only  In  a  case  of  plain  d»- 
vlatltin  from  right  and  Justice,  not  In  a 
donbtfnl  case,  merely  because  the  court,  If 
on  the  Jnry,  would  have  given  a  different 
verd1ct;"tbat  the  verdlcfoughtnot  tobe 
interiered  with  •  •  •  unless  manifest 
wrong  and  injustice  have  been  done,  f>r  un- 
le«8  the  VOTdict  Isplainlynotwarrantedby 
the  evidence  or  facts. "  OthercaseephraBe 
it  In  different  language.  A  criminal  case 
In  a  circuit  court,  and  In  this  court  on  an 
overruled  motion  for  a  new  trial,  occupies 
a  vastly  different  place.  I  might  almost 
say  that  In  the  circuit  court  the  question 
Is  whether  the  prisoner  Is  guilty  beyond  a 
reasonable  doubt,  whereas,  after  a  verdict 
of  gollt  and  Its  approval  by  the  circuit 
court,  the  aftnallon  te  reversed,  and  the 
qneatlon  here  la  whether  It  appears  that 


he  Is  Innocent.  I  think  that  an  appellate 
court  enters  on  dangerous  ground  wben  it 
assumes  the  role  of  a  Jury, and  enters  upon 
the  process  of  accurately  weighing  evi- 
dence. I  think  that,  wben  there  is  some 
evidence  to  sustain  a  vwdlct.  It  Is  danger- 
ous to  overthrow  it.  It  seems  tome  that, 
wbera  the  question  is  w  bether  there  is  suf- 
ficient evidence  to  sustain  a  verdict,  the 
language  used  In  several  cases,  so  fa  r  as 
language  can  express  a  general  rule  aptly, 
reflei^ts  the  true  principle,  and  that  Is  that 
"where  some  evidence  has  been  given 
which  tends  to  prove  the  facts  in  issue,  or 
the  evldoice  conslats  of  clreumBtanceR  and 
preanmpttons,  a  hew  trial  will  n(»t  be 
granted  "  by  an  appella  teconrt.  Grayson's 
Oase,6Grat.712;  8heff  v.  Huntington.  16  W. 
Va.  8U7;  Miller  v.  Insurance  Co.,  12  W.  Va. 
116.  I  strongly  approve  the  aptness  and 
force  of  Judge  Untobr's  language  In  Coop- 
er's Case,  26  W.  Va.  338:  "In  Virginia  and 
this  state  the  courts  bavealways  guarded 
with  Jealous  care  the  nrovlnceoTa  Jury. 
If  the  question  depends  on  the  weight  of 
testimony,  or  Inferences  and  deductions 
from  facts  proved,  the  Jury,  not  the  court, 
are  exclusively  and  uncontrollably  the 
judges.  This  conclusion  la  based  upon 
the  well-established  rule  that  the  Jnry  are 
the  sole  Jodges  of  the  evidence,  the  credi- 
bility ol  all  admissible  teetlmouy,  and  the 
inferences  from  thefactsand  circumstunceB 
proved."  In  Betsall'a  Case,  on  p.  748  of 
11  W.  Va.,  Jad^e  Jobnson  said  that,  where 
a  Jury  has  found  a  party  guilty  In  a  crim- 
inal ruse,  and  a  new  trial  Is  asked  on  the 
ground  that  the  evidence  la  insufficient  to 
sustain  the  verdict,  the  appellate  court 
will  not  grant  a  new  trial,  unless  It  Is  "Ir- 
resistibly clear  that  the  conviction  was 
wrong.  ^  We  cannot  say  that  It  is  thus 
clear  that  the  verdict  m  this  case  Is  wrong; 
Indeed,  grave  and  solemn  as  Is  this  verdict, 
we  do  not  see  that  it  is  unjust.  It  seems 
to  uie,  after  reading  all  the  evidence,  that 
time,  place,  motive,  and  conduct  point  to 
the  acrused  as  the  guilty  agent  In  this 
horrible  murder,  and  this  circumstance, 
under  Dean's  Case.  82  Grat.  912,  makes  a 
strong  case  against  her.  It  is  a  most 
solemn  duty,  that  of  confirming  a  sentence 
condemning  a  woman  to  the  penitentiary 
as  long  as  life  shall  last.  Let  us  hope  that 
no  mistake  has  been  committed.  It  is  a 
terrible  crime  of  which  the  prisoner  hait 
been  convicted,  the  murder  of  a  husband, 
and  the  deed  donelnsocmel  and  revoltinga 
manner  as  to  make  us  shudder.  If  guilty, 
the  prisoner  meets  a  well-deserved  punish- 
ment; and  her  conviction  Is  hut  another 
of  the  many  Instances  to  show  that  tire 
law,  "Thou  Shalt  do  no  murder,"  Is  yet 
as  vital  and  instinct  with  llle.  ns  when  it 
was  delivered  bythegreatLaw-Glver,  and 
follows  the  gnllty  one  with  unerring  eye 
and  unfaltering  step.  The  Judgment  la 
affirmed. 

liCOAfl,  P.,  and  Eholisb,  J.,  concur. 

UoLT,  J.,ls  of  opinion  that  the  record 
shows  a  case  In  wblch  the  prisoner's  mo- 
tion to  separate  the  wltneesesahould  have 
been  granted. 
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Ferqusom's  Adm'b  t.  Wills. 

CSuprwnc  CTourt  erf  Appeals  of  VIrttlMta.  July 

3,  Ititfl.) 

AsMiinsTBATORS— Contract  or  Dscbisbd— 1^0- 

TIOI— BlJ.1.  OT  BXOWTIONS. 

1.  Where  one  oontraoted  with  a  peraon  slnoe 
deoessect  to  baild  s  t^urch,  the  fact  that  the  ad- 
ministrator, ahrartly  alter  the  work  was  com- 
menced,  gave  notice  not  to  iwoceed  therewith, 
and  that  the  estate  would  not  be  responsible 
therefor,  was  no  bar  to  a  recovery  for  work  aft- 
erwards done,  when  the  ohnrch  was  oompleted 
Bocordlng  to  the  contract. 

8.  The  fact  that,  b^ore  prooooding,  the  oon- 
traotor  seoorad  the  Kuaranbr  of  the  cbiuoh  tros- 
tees  that  he  should  be  paid  the  tmntraot  prloe, 
and  as  much  in  exoeas  of  it  as  the  work  ■nould 
cost,  and  that  he  then  aublet  the  work  to  another 
did  not  bar  a  reoorery  against  ttie  estate  on  the 
origlnai  contract. 

8.  The  action  of  the  trial  court  In  amending 
a  requested  instruction  cannot  be  revised  when 
tiie  mstructton  itself  Is  not  embodied  In  the  bill 
of  eau^ptlons.  The  fact  that  the  olark  copied  it 
into  the  transcript  made  It  bo  part  of  the  record. 

4.  Alleged  error  in  orerroung  a  motion  for  a 
new  trial,  on  the  ground  that  we  verdict  was 
contrary  to  the  law  and  the  evidence,  cannot  be 
considered,  when  the  bill  of  exceptions  shows 
tiiat  all  the  evidence  is  not  certified. 

6.  Where  an  Instruction  oovering  the  law  of 
tte  oaea  taaa  been  given.  It  la  not  errar  to  refuse 
to  gtvu  another,  thoagh  it  state  tho  tawoocreotljr 
in  a  dUterent  manner. 

Error  to  circuit  court,  Roanoke  couuty ; 
Hbnbt  E.  Blair,  Judffe. 

Mr.  Qriffin,  fur  plaintiff  In  error.  HaiM. 
broug^f  Pena  A  Cocke,  tor  defendant  in 
error. 

Lewis,  P.  This  was  su  action  of  cove- 
nant fa  the  circuit  court  o(  Roanoke  coun- 
ty, wherein  W.  L.  Wills  was  plalatiO,  and 
Henry  S.  Trout,  administrator  of  I.  M. 
Ferguson,  deceased^was  defendant.  The 
action  was  apon  a  sealed  contract,  en- 
tered into  on  tne  fitta  day  of  March,  1881, 
between  the  defendant's  intestate  and 
Wills,  for  the  erection  of  a  church,  In  the 
then  town  of  Big  Lick,  on  a  lot  thereafter 
to  be  selected  by  the  coufcregatlon  or  trus- 
tees of  the  church.  The  stipulated  price 
for  the  work  was  91.1)02.70.  Ferguson 
died  about  the  let  of  April  thereafter,  and 
the  defendant  qualified  as  his  adnilaistra- 
tor.  The  site  was  not  selected  until  near- 
ly a  year  after  the  date  of  tb^  contract, 
soon  after  which  the  work  was  com- 
mpnced.  Shortly  thereafter,  to-\rlt,  on 
the  4th  of  April,  1882,  the  administrator 
notitled  Wills  In  writing  not  to  build  the 
church  under  the  contract,  and  saying  fur- 
ther that,  U  he  did  so,  it  would  beatbia 
own  risk,  and  that  payment  would  be 
contested.  Wills  was  by  trade  a  carpen- 
ter, and  for  some  time  had  been  in  the  em- 
ploy of  John  Kefauver  &  Son,  house-build- 
ers and  contractors.  He  was  a  mau  of 
limited  means,  and  was  consequently  an- 
sble,  without  the  aid  of  others,  to  perform 
the  contrnct.  Accordingly  be  proposed  to 
Kefauver  &  .Son  to  turn  over  the  contract 
to  them,  which  they  declined,  on  the 
ground  that  they  were  not  willlajt:  to  un- 
dertake the  work  for  the  price.  He  was 
then  told  by  the  trustees  to  go  on  with 
the  work,  and  that  they  would  not  only 
guaranty  him  hts  money,  but  that  he 
would  be  paid  for  the  work  the  dlDerence 


between  the  con  tract  price  and  the  cost  of 
the  work  when  completed.  K<tfaaver  A 
Son  thereupon  agreed  with  Wills  to  do 
the  work  tor  him,  and  employed  him  as 
their  foreman  to  do  It,  paying  blm  lor  his 
services  two  dollars  a  day ;  and  tbey  were 
subsequently  paid  for  the  work  by  **  Wills' 
check  on  the  bank."  From  what  source 
Wills  got  the  money  does  not  distinctly 
apiiear,  but  the  presumption  ia  be  got  it 
from  the  troBteea.  Tbe  work  was  com- 
pleted about  the  Ist  of  September,  188^ 
A  witness  tor  tbe  plaintiff,  Rev.  L.  L. 
Loyd,  who  was  In  charge  of  tbe  church, 
testifies  that  be  overlooked  the  work,  and 
that  it  was  done  by  Wills  under  the  con- 
tract with  the  defendant's  Intestate;  that 
he  beard  of  no  other  conlvact;  and  that 
tbe  work  was  done  In  accordance  with 
tbe  speclfieatloaa  of  that  eontract.  Tbe 
Jury  found  a  verdict  tor  the  plalntlfl.  npon 
which  Judgment  was  entered,  whleb  ia  the 
Judgment  complained  of.  Tbe  question  is 
whether  there  is  any  liability  on  the  part 
of  Fergusons'  estate  to  the  plalatlft  by 
reason  of  the  contract  aforesaid,  or 
whether  that  coptract  was  abrogated  ur 
abandoned,  and  tbe  work  done,  not  bj 
the  plaintiff,  but  by  oUier  parties  un- 
der a  different  eontract.  Tbat  the  ablig»- 
tlon  of  tbe  contract  was  not  affected  by 
the  notice  served  by  the  administrator  oa 
the  plaintiff, above  mentioned, Is  too  plain 
for  discussion.  If  It  was,  then  all  tbat  a 
parly  to  a  contract  has  to  do  who  wlsbea 
to  rid  himself  otlts  obllgatlonsls  to  notify 
tbe  other  party  not  to  perform  bis  part  of 
it,  and  the  contract  la  at  an  end.  But 
such  a  propoBitloB  is  not  sauctioned  by 
any  prlDciple.  either  of  law  or  Justice,  and 
cannot  eerloualy  be  contended  for.  Tbe 
clicuit  court  did  not  err.  therefore,  iti  re> 
fusing  to  instruct  the  Jury,  on  the  motion 
of  tbe  defendant,  tbat  If  tbe  said  notice 
waa  given  bflloreworit  under  the  alleged 
ctm tract  was  commenced,  and  If  tbe  plain- 
tiff thereafter  did  the  work  relying  on  tha 
alleged  contract,  be  could  only  msover 
the  profits  that  be  might  show  himself  en- 
titled to  for  doing  his  work  under  the  con- 
tract. In  short,  the  notice  was  without 
any  Ic^al  effect  whatever,  and  tbe  court 
did  not  err  iu  refusing  to  give  any  of  tba 
Instructions  offered  by  the  defendant, 
whlub,  if  given,  would  have  told  thejufy 
otherwise.  Nor  is  there  anything  to  show 
that  the  contract  was  abandoned  by  tbe 
plaintiff.  The  case.eo  far  as  it  Is  disclosed 
by  the  record,  is  simply  this:  The  plain- 
tlH,  being  without  means  of  his  own  to 
fulfill  tbe  contract,  arranged  with  K<ifaa- 
ver  &  8on  to  do  tbe  work  for  him.  Tbey 
did  do  It,  and  be  paid  them  for  it  with 
money,  no  doubt  received  from  the  trus- 
tees, but  that  is  immaterial.  They  simply 
verbally  guarantied  that.  If  he  wonld  gu 
on  and  complete  the  contract  entered  into 
by  him  with  Ferguson,  be  should  lose 
nothing  by  it.   That  contract  was  com- 

Sleted,  not  by  turning  it  over  to  Kefauver 
;  Son,  but  througb  tbetr  aid  or  instru- 
mentality, and,  so  far  ae  Fei^uson's  es- 
tate Is  concerned,  their  work  was  the 
plaintiffs*  work.  Such  being  the  tendency 
of  tbe  evidence,  the  circuit  court  properly 
submitted  the  case  to  the  Jury  in  ftivlng 
the  folio  wing  instruction  at  tbe  instance 
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of  the  plaintiff:  *The  coart  instroctsthe 
Jary  that,  U  they  believed  from  the  evl- 
deDce  tbat  the  plaintIR,  either  himself  or 
ttarooKb  others  employed  by  him,  con- 
Btracted  the  boUdlng  in  the  declaration 
mentlnned,  In  aceardaoca  with  the  apecifl- 
cationa  in  aald  agnement  set  forth,  and 
relying  upon  the  contract  In  the  declara- 
tion mentioned,  then  the  Jury  shall  find  for 
the  plaintiff  the  price  therefor  In  said 
agreement  atlpolated  to  bepald  bylsham 
M.  Fergason  to  the  plaintiff,  although 
from  the  evidence  the  Jury  may  believe 
that  outaide  parties  by  parol  agreement 
Kuaraotied  that  the  plaintiff  sbunld  lose 
Dotblng  by  bis  coostraction  of  said  balld- 
ing  under  sold  agreement,  and  actually 
advanced  to  the  plaintiff  the  money  neces- 
faary  to  pay  for  the  material  and  labor 
employed  In  the  construction  of  the  said 
building.**  This  iastrnctlon  covers  the 
entire  case  as  shown  by  the  record.  Hence 
there  was  no  error  In  the  refusal  ol  the 
coart  to  instroct  the  Jary  that  It  they 
should  believe  from  the  evidettce  that  the 
fdalntifl  did  not  eonstract  the  church  un* 
der  the  contract  in  question,  but  that  It 
was  wected  by  other  parties,  not  under 
that  contract,and  r^lngon  the  promises 
of  other  persiins  to  pay  tor  the  bnlldiag 
when  completed,  then  the  plaintiff  was 
not  entitled  to  recorer  In  this  action.  If 
it  can  be  fairly  said  that  this  iastrnctlon 
la  r^vant  to  the  evidence,  the  refusal  to 
give  It,  we  repeat,  was  not  a  reversible 
error,  because  the  point  is  sufficiently  pre- 
sented in  the  Instruction  given  to  the 
plaintiff,  and  the  settled  rule  is  that,  when 
an  Inatraction  is  given  which  covers  the 
ratlre  case,  and  properly  sabmtta  it  to  the 
|ur7.  It  la  not  raror  to  refnse  to  gire  an- 
other, even  though  in  point  of  law  it  is 
correct. 

The  next  objection  relates  to  the  action 
of  the  court  In  amending  the  second  In- 
atraction offered  by  the  defendant.  But 
the  instruction  itself  Is  not  set  out  in  the 
bill  of  exceptions,  and  therefore,  although 
copied  into  the  transcript  by  the  clerk,  it 
la  not  a  part  of  the  record  proper,  and 
cannot  be  considered  here. 

The  next  and  last  assignment  of  error 
to  that  the  court  erred  In  overruling  the 
motion  for  a  new  trial,  which  motion  was 
based  on  the  ground  that  the  verdict  was 
contrary  to  the  law  and  the  evidrace.  It 
appears,  however,  from  the  bill  of  excep- 
tioos,  that  all  the  erldence  before  the  Jury 
la  not  certified,  and  hence  the  objection  is 
nnavalUng.  In  such  a  case  the  appellate 
court  cannot  know  the  grounds  of  the  ac- 
tion of  the  trial  court,  and  must  presume 
that  It  waa  right.  The  judgment  la  af- 
firmed. 


FAnniEK  V.  Retnoldb. 
{Supram  Court  cf  AjmeaU  of  Ffrolnte.  July 

COMTUCV  TOR  BlU  OT  LaRM—  HUUD  AS  TO 

QiTANTnT— Spsoitio  PBRroRMurcB— Rrcbipt. 
1.  A  contract  for  the  s&le  of  land,  desoribed 
M  "all  that  parcel  or  tract  ef  Isod  situate  on  the 
waters  of  Sinking  creek,  in  the  county  of  C^raig, 
state  of  Virginia,  known  as  the  *  C.  B.  Duncan 
Farm,*  contalnldg  flf^-aiz  acres,  more  or  less," 
is  a  eontxwji  of  hszard  ss  to  quantity,  and  the 


vendee  cannot  olalm  a  ooTreapondSng  rednoUon 
in  the  price,  especUlIy  when  he  la  mil  aoo  saints 

ed  with  the  laid. 

8.  The  fact  that  the  vendor  signed  a  receipt 
for  the  porchaae  money  prepared  oy  the  vendee, 
and  atMlng  that  the  land  contained  C6  acre^ 
wWch  latter  provision  be  did  not  read,  cannov 
control  the  iDterpretation  of  the  contract  in  an 
action  hy  the  vendor  for  specific  performance. 

Hanabrough  &  Baaabroagb,  for  appel- 
lant. J.  H'.  Manball,  tor  appellee. 

Frr  Curiau.  Thhi  Is  an  appeal  from  » 
decree  of  the  circuit  court  of  C^aig  county,, 
rendered  on  the  17th  day  of  Octtjber,  1890. 
The  bill  in  this  caase  was  filed  In  Febru- 
ary, 1890,  by  the  appellant,  B.  W.  Farrier, 
against  the  appellee,  B.  C.  Beynolds,  and 
others,  to  compel  the  speclQc  performance 
by  the  said  appellee  of  a  contract  made  by 
him  for  the  purchase  of  the  land  of  the 
appellant  known  as  the  "Duncan  Farm** 
at  the  price  of  91,800.  The  apiielleean* 
swered,  admitting  the  nnrcbase  of  tbla 
land  at  the  price  stated,  but  ailing  that 
the  land  had  faDen  off  more  than  one- 
fourth  In  quantity  upon  a  survey,  and 
claiming  au  abatement  of  the  purchase- 
price  on  that  account;  and,  as  the  tract 
was  without  buildings,  claiming  that  the 
average  price  per  acre  of  the  whole  tract, 
under  the  pnrcbaae  price  agreed, should  be 
applied  to  the  deficiency,  and  tendering,  aa- 
be  had  done  before  snlt  was  brought,  the- 
balance  of  the  purchase  money  stlU  due, 
upon  this  basis  of  acres  instead  of  59- 
acres,  adding  2  acres  to  the  3^  acres, 
niairlue  40%.  The  appellant,  upon  the 
other  hand,  insists  that  It  was  a  contract 
of  hasard,  and  a  aale  In  groas  of  a  tract  of 
inclosed  land  by  Ita  well-known  name  Id 
the  neighborhood,  and  by  its  known 
boundaries,  made  to  a  person  well  ac- 
quainted with  it,  living  close  by.  The 
depositions  were  taken  on  both  sides,  and* 
the  plaintiff,  the  appellant  here,  tesUfleil- 
that  the  purchaser,  the  appellee,  expressly 
took  upon  himself  the  hasard,  and  agreed 
to  purchase  without  reference  to  the  num- 
ber of  acres,  and  signed  a  written  con- 
tract stating  that  the  land  contulnett 
"fltty-six  acres,  more  or  less;"  and,  upon 
making  a  payment  afterwards,  had  drawn 
a  receipt  setting  forth  the  purchase  of  59 
acres,  which  be  bad  signed  without  read- 
ing carefully ;  that,  suspecting  no  trap,  h» 
had  merely  looked  at  it,  and,  seeing  tbe- 
amount  paid  was  correctly  stated,  be  had 
slgn(>d  it.  The  appellee,  on  the  other 
hand,  said  that  there  was  nothing  said 
about  the  acreage  more  than  was  ex- 
pressed In  the  contract.  At  the  bearing, 
the  circuit  court  being  of  opinion  that  the 
sale  In  question  was  a  sale  hy  the  acre, 
and  not  a  sale  In  gross  and  at  hasard, 
abated  the  purchase  price  accordingly; 
from  which  decree  the  plaintiff  applied  for 
and  obtained  an  appeal  to  this  court. 

The  agreement  between  the  parties  on 
this  polot  was  as  follows:  "All  that  par- 
cel or  tract  of  land  situated  on  the  waters 
of  Sinking  creek,  In  the  county  of  Craig 
and  state  of  Virginia,  known  as  the  *  C.  B. 
Duncun  Farm,' containing  flfty-slx  seres, 
more  or  less."  The  evidence  shows  that 
the  tract  of  land  In  question  was  Inclosed 
by  a  fence,  and  well-known  to  the  pur- 
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chaser,  who  resided  In  the  Immediate 
neljchborhuod,  aud  owned  land  close  by; 
that  the  vendor  ioteuded  to  eelt  b.T  the 
tract,  and  would  not  have  taken  the  haz- 
ard on  himself;  that,  pendlni^ the  negotia- 
tions between  the  appellant,  Farrier, 
(when  he  was  abont  to  become  the  pur- 
■chaaer  of  this  land,)  and  Duncan,  the  then 
own?r,  finding:  that  the  deed  had  not  yot 
been  made,  the  appellee,  Reynolds,  sent  an 
emissary  to  Duncan,  and  called  him  out, 
and  said,  "I  am  too  late,  I  reclton,  but  B. 
<7.  Keynolds  (the  appellee)  will  pay  one 
hundred  dollars  more  (or  the  land  In  qaea- 
tlun;"  Duncan  replied  scomfally  that  he 
did  not  do  business  that  way;  that  then 
this  same  appellee,  Reynolds,  procured 
the  father  of  Mrs.  Duncan  to  go  to  her, 
and  offer  flOO  to  her  to  refuse  to  release 
her  dower  interest  in  this  land,  and  so  to 
defeat  the  sale  to  Farrier,  but  this  failed 
«lso,  and  Farrier  became  the  purchaser; 
whereupon  the  appellee, Reynolds, exacted 
ol  Farrier  a  promfsp  that,  ff  he  ever  sold 
^iils  land,  heshonld  havethe  refusal;  that 
Farrier  was  offered  $1,800  for  this  land  by 
the  witness  Gorman,  but,  mindful  of  his 
promise  to  Reynolds,  he  felt  obliged  to 
offer  the  land  to  him  at  that  price  first, 
wlien  Reynolds  first  declined  to  ko  above 
91 ,200,  then  above  fl.^.  and  finally  agreed 
to  KiTe  9]  ,1UK)  only  when  he  heard  that  Gor- 
man was  about  to  bay  It.  The  receipt  in 
■quesUou  was  drawn  ready  lor  a  casaal 
meeting  lonff  after  the  purchase  when  the 
Idea  of  finding  a  shortage  had  been  con- 
ceived. The  proof  Is  clear  that  this  wns 
the  object  of  the  receipt,  and  the  appellee 
admitted  In  the  presence  of  witnesses  that 
be  knew  the  appellant  did  not  know  what 
was  In  the  I'ecelpt.  When  the  complaint 
was  first  made  of  this  shortage  in  the 
acreage,  the  vendor  promptly  offered  to 
pay  hack  all  the  money  that  had  been 
paid,  and  take  back  the  land,  and  in- 
formed the  vendee  that  there  was  the 
same  party  ready  now  to  give  f 1,800  for  it 
aa  a  whole,  Just  as  he  bad  sold  It  to  him ; 
but  the  appellee,  altboagh  able  to  reim- 
burse himself,  and  be  rid  of  the  bargain  If 
it  did  Dot  suit  him.  Insisted  upon  what  he 
conceived  to  be  his  legal  rights,  and  kept 
the  land  and  claln^ed  the  reduction,— the 
abatement  of  the  purchase  money. 

The  question  we  have  to  decide  Is,  was 
this  a  sale  In  gross  of  a  tract  of  land  by 
the  boundaries,  at  a  hazard  aa  to  quanti- 
ty, or  was  it,  as  the  circuit  court  decided, 
a  contract  for  a  sate  by  the  acre?  It  Is 
evident  that  there  was  no  agreement  to 
buy  by  the  acre,  and  the  purchase  price 
cannot  be  evenly  divided  by  tha  number 
of  acres.  It  Is  proved  that  there  is  a  defi- 
ciency. It  It  Is  a  sale  by  the  acre,  then  the 
purchaser  is  clearly  entitled  to  an  ribate- 
■nent.  In  the  recent  case  of  Trlnkle  v. 
Jackson,  86  Ya.  241.  9  8.  B.  Rep.  9S6.  this 
tirancb  of  the  subject  is  considered,  and 
the  authorities  cited.  Then  It  Is— and  so, 
too,  when  the  land  Is  neither  bought  nur 
«old  expreHSly  by  the  acre,  but  both 
parties,  in  fixing  the  price  for  the  land, 
have  regard  to  the  quantity  which  they 
aupposed  the  estate  tu  consist  of — the 
same  rule  as  to  liability  for  deficiency  will 
prevail.  Yost  v.  Ualllcote,  77  Va,  610,  and 
eases  cited.   Bnt  when  the  lands  in  a  con- 


veyance are  mentioned  to  i:ontain  so 
many  acres  by  estimation,  or  the  words 
"more  or  less"  added,  if  there  be  a  small 
portion  more  than  the  quantity  the  vendor 
cannot  recover  It;  and,  if  there  he  a  small 
quantity  less,  the  purchaser  cannot  ot>- 
tain  any  compensation  In  respect  to  the 
deficiency;  and  even  a  large  excess  or  de- 
ficiency has  not  been  considered  a  groond 
for  relieving  a  vendor  or  purchaser.  And, 
altbuugb  the  contract  states  the  property 
lo  contain  a  given  quantity,  yet  the  pur- 
chaser must  be  content  with  a  much  less 
quantity,  if  It  be  stipulated  that  the  quan- 
tity  ahall  be  taken  as  stated,  whether 
more  or  less.  When  the  real  contractis  to 
sell  a  tract  of  laud,  as  It  may  contain  more 
or  less,  fully  understood  to  be  so,  the  pur- 
chaser takes  the  tract  at  the  risk  of  gain 
or  loss  by  deficiency  or  excess,  in  the  num- 
ber of  acres  contemplated,  and  neither  can 
resort  to  the  other  for  compensation  on 
thegroands  of  deflclency.  JoUife  v.  HIte, 
1  Call,  284,  and  Hull  t.  Cunnlngbam,  1 
Mnuf.  885.  It  was  said  here  the  words  of 
the  bond  do  not  amount  to  a  warranty  of 
the  quantity,  Inasmuch  as.  In  speaking 
thereof,  there  is  this  caution  used:  '^Sald 
to  contain  370  acres,  be  It  more  or  less,  to- 
wlt,  all  that  tract  left  him  by  his  father. 
John  (.'unnlnghnm,  deceased.  These  cir- 
cumstances indicate  a  contract  In  gross, 
and  not  by  the  specific  number  of  acres. 

Id  Keytons  v.  Brawford,  6  L«igh,  48.  It 
was  said  ofsnch  a  controversy:  "This 
depends  upon  the  question  whether  the 
sale  was  In  gross  or  by  the  acre;  for  If  It 
was  a  contract  of  hazard.  In  which  each 
party  took  upon  hlinself  tbo  risk  of  excess 
or  deficiency,  there  can  be  nu  relief  afford 
ed  to  either,  whatever  may  be  the  actual 
quantlry  In  the  tract  sold.  Questions  of 
this  character  have  frequently  been  before 
this  court,  and  nothing  Is  better  estab- 
lished than  the  law  of  the  subject,  when 
the  real  Intention  of  the  parties  In  thecon- 
tract  is  once  clearly  established.  But  this 
intention  it  Is  sometimes  difficult  to  dis- 
cover, from  the  carelessneBS  of  the  parties, 
from  the  use  of  equivocal  expressions,  and 
from  the  glosses  which  are  given  to  the 
transaction  by  the  testimony  of  wit- 
nesses. Contracts  of  basard.suchaHthose 
we  are  now  considering,  never  have  been 
discountenanced  by  our  law.  Where  they 
arecIeHr]yestablIshed,they arevalld.  •  •  • 
It  is  not  readily  to  be  presumed  that  the  par- 
ties designed  to  enter  Into  such  a  contract, 
unless  it  is  clearly  sustained  by  the  facts." 
In  the  case  of  Russell  v.  Keeran,  8  Leigh, 
18,  it  Is  declared  that  every  sale  of  land  in 
gross  or  by  the  tract  is  exvl  tenn/n/  asale 
of  hazard  as -to  quantity ;  the  vendor  be- 
ing debarred  from  claiming  any  addition 
to  the  purchase  money,  in  rase  the  real 
quantity  of  land  shall  be  toand  to  exceed 
tbe  estimated  quantity,  and  the  vendee 
bting  debarred  from  claiming  any  dlmlnu* 
tlon  of  the  purchase  money,  In  case  tbe 
real  quantity  shall  tall  short  of  tbe  esti- 
mated quantity.  In  that  case  the  defi- 
ciency was  more  than  one-fourth  of  the 
entire  tract, — the  stated  quantity  being 
405Jj, "  be  the  eameroore  or  less,  "tbe  actual 
quantity  289%,  acres.  The  question  de- 
pends upon  the  intention  of  the  parties  as 
expressed  in  the  contract  by  tbe  words 
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"more  or  lees,*  and  the  evidence  of  wlt- 
nensee  aa  to  the  true  Intention  of  the  par- 
ties; the  latter  being  held  admissible  be- 
caoae  of  the  -  ambif^nlty  In  these  wi>rda, 
(RaaaeU  v.  Keeran,  aapra,)  and  not  npon 
the  quantity  of  deficiency.  In  Caldwell 
V.  CralK,  21  Orat.  there  was  a  defi- 
ciency of  200  Acres.— one-fifth.  InTackerr. 
Cocke.  2  Rand.  (Va.)  fil,  there  waa  a  defi- 
ciency of  2,000  acres  In  a  lat^e  tract.  In 
the  case  of  Jones  v.  Tatnm,  19  Orat.  720, 
90  acres,  more  or  less,  were  sold,  at  the 
plica  of  ^.760.  Jadge  Monodbb  said,  up- 
on a  claim  for  diminution  of  purchase  price 
for  a  small  deficiency:  **  I  think  the  land 
waa  not  sold  by  the  acre,  bat  that  it  was 
sold  by  the  tract  tor  f4,750.  which  Is  far 
from  being  an  eqniraoltlple  of  the  sup- 
posed uamber  of  acres.  Theboundarlesof 
the  land  were  well  defined,  and  are  minute- 
ly set  ont  In  the  deed  of  trust.  There  ap- 
pears to  bare '  been  no  doubt  or  difficulty 
as  to  any  of  the  comers  or  lines.  The 
purchaser  no  doubt  viewed  every  part  of 
It.  Being  a  small  tract,  he  could  proba- 
bly stand  In  the  center  of  it,  and  see  all  of 
ft  In  one  view.** 

These  remarks  are  appropriate  to  this 
case.  It  Is  cleariy.  In  this  case,  not  a  sale 
by  the  acre.  The  purchase  price  and  the 
■ambw  of  acres  clearly  show  this.  The 
contract  exclades  the  Idea  by  the  words 
"  more  or  lees. "  The  vendor  testified  that 
It  waa  expressly  agreed  to  be  a  sale  by  the 
acre,  quantity  not  to  be  considered,  aa 
forming  any  part  of  the  sale.  The  ven- 
dee says  there  was  nothing  said  about 
this,  bnt  he  Impliedly  confesses  the  con- 
trary, by  the  circumstance  that.  Instead 
of  Htanaing  by  the  contract  of  sale  mutu- 
ally agreea  to  at  the  time  of  the  sale,  he 
prepares  a  receipt  for  some  of  the  money, 
and  inserts  in  that,  not  "fifty -six,  mure  or 
less. "but  flfty-six  acres  absolutely;  and 
when,  by  casnal  meeting,  as  appears,  the 
same  was  candessly  signed  by  the  vendor, 
holding  this  as  a  sort  of  sealed-up  mys- 
tery, approaching  the  vendor  in  the  field 
at  bis  work,  and  threatening  him  with 
a  receipt  which  he  had,  and  which  he  did 
not  know  the  cnutents  of,  and  crowning 
the  whole  with  the  boast,  "and  I  am  go- 
ing to  use  It  against  you,  too;"  and  when, 
upon  reading  the  receipt,  the  vendor  said 
he  certainly  had  not  known  what  it  con- 
tained, the  vendee  replied,"!  knew  you  did 
not,"  as  if  be  would  now  make  no  more 
defense  against  the  claim.  But  certainly 
the  contract  between  the  parties  cannot 
be  set  aside  or  construed  by  any  such 
transaction  as  this.  The  question  is  what 
the  parties  intended  at  the  time,  as  shown 
by  the  contemporaneous  circumstances, 
nnd  I  think  In  this  case  the  purchase  was 
of  a  tract  of  land  as  such,  by  bonndarlee, 
and  by  name,  and  the  number  of  acres  did 
not  enter  Into  the  consideration  of  the 
parties  at  all.  Another  party  stood  by 
ready  to  give,  and  is  ready  to  give  now, 
tl,3O0  for  this   land,  and    the  vendor 

Eromptly,  upon  complaint  made,  offered 
1  refund  the  money,  and  take  back  the 
land,  which  the  other  refused.  It  Is  evi- 
dent thatheisnotdamaged  In  any  degree, 
as  he  can  rid  himself  of  the  purchase,  and 
reedve  back  the  mon«y,  and  this  without 
Any  outlay  by  him.    The  circuit  court 


having  decided  otherwise,  t  am  of  opinion 
to  reverse  and  annul  the  decree  complained 
of  here. 


Rbtkolds  v.  Reynolds'  Ex'b.^ 
{9upniM  Court  €f  Appeals  of  Virginia.  July 

8.  1891.)  ^       *  ^ 

Vbitdob  asd  Vbhdbb — Sals  ih  G-itosa  —  Bill  ov 
RbVIBW— ArTBR<DlB0OrBHU>  Etidbvob. 

Where  a  nia  was  made  of  **one*half "  of  a 
oertaiQ  tz«ct  of  laud  in  groas,  and  a  deed  exe- 
cuted based  upon  a  sabseqaent  survey  wbioh  so 
defined  the  Itoundarles  as  to  inclose  Iwscres  less 
than  the  paities  supposed  the  one-half  ooatained. 
a  bill  of  review  of  a  Judgment  for  the  Imlanoe  m 
the  pnrvhaae  money  recovered  by  the  graotor's 
executor  should  be  granted,  where  it  was  dis- 
covered after  ]itdgni«it  that  the  surveyor  acted 
fraudulently  as  to  both  parties  1q  bo  defloing  the 
boandaries,  and  that  upon  discovering  that  fact 
the  grantor  avowed  his  purpose  to  oorroot  the  la- 
justice  thus  done,  although  in  the  main  action  tba 
ffliatake  had  been  alleged  by  the  arantee  aa 
ground  for  an  eaultable  abatement  ol  the  pur- 
chaae  money,  ana  tiMjndgaent  bad  been  affirmed 
oa  sppeaL   Laot,  J.,  dissenting. 

Appeal  from  circuit  court,  Floyd  coun- 
ty;  Henbt  E.  Blaib,  Judge. 

PA/£!8»r  A  JoAosoa,  for  appellant.  Z>ao- 
nla  l^mpktnBt  for  appellee. 

Fauntlebot,  J.  This  is  an  npiHtal  from 
a  final  decree  of  the  circuit  court  of  Floyd  , 
county,  rmdered  on  the  Idth  day  of  Sep- 
tember, 1887,  on  a  bill  of  review  filed  by 
Harvey  A.  Beynulds,  appellant,  by  leave 
of  the  Bald  court,  in  the  original  cause  in 
said  court  pending,  of  Stephen  Watts  in 
his  own  right,  and  as  executor  of  Charles 
B.  Reynolds,  deceased,  complainant, 
against  Harvey  A.  Reynolds,  defendant. 
A  transcript  of  the  record  of  the  said  bill 
of  review,  and  a  transcript  of  the  record 
in  the  original  cauue  In  which  the  said  bill 
of  review  was  filed,  show  the  following 
case:  In  September,  1882,  Stephen  Watts, 
as  executor  of  Charles  B.  Reynolds,  de- 
ceased, and  in  his  own  right, filed  his  orig- 
inal bill  in  the  circatt  court  of  Floyd  coun- 
ty against  Harvey  A.  Reynolds,  charging 
that  the  said  Harvey  A.  Reynolds  was  in- 
debted to  C.  B.  Reynolds,  deceatied,  in  the 
sum  of  91,600,  due  by  four  bonds,  filed 
with  the  bill,  of  9400  each,  for  nnpald  pur- 
cbase  money  for  land  sold  and  conveyed 
by  said  C.  B.  Reynolds,  in  1869.  to  the  said 
Harvey  A.  Reynolds,  for  which  a  vendor's 
lien  was  reserved  In  the  deed  filed  with  the 
bin,  which  he  prayed  to  enforce.  Harvey 
A.  Reynolds  answered  the  bill,  setting  out 
that  he  had  bought  of  Charles  B.  Reyn- 
olds, in  1869,  80  or  40  acres  of  a  tract  of 
"Wiley"  land,  and  one-half  of  the^Guer- 
rant"  land,  owned  by  the  said  C.  B.  Reyn- 
olds, for  95,000,  and  had  paid  all  of  the 
said  purehase  money  except  the  four 
bonds  filed  with  the  bill:  that  no  lines  or 
boundaries  for  the  divioion  of  the  "Qner- 
rant"  land  were  pointed  out.  mentioned, 
fixed,  or  agreed  to  at  the  time  of  the  said 
sale  in  1869;  and  that  it  was  not  divided, 
and  no  division  was  marked  across  it,  un> 
tit  1872,  when  Charles  B.  Reynolds  In- 
structed a  surveyor,  Stephen  Qnerrant,  to 
lay  off  to  Harvey  A.  Reynolds  one-half  of 
the  Guerrant  land,  telling  him  that  he  had 
sold  to  him  one-half  of  the  Raid  tract  of 
Guerrant  laud;  that  the  said  surveyor, 

■Fordiasrathig  opinion,  see  18  S.  B,. 
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Stepheo  Ouerrant,  reported  to  the  eatd  C 
B.  Reynolds  tbat  helind  laid  oil  bybound* 
atles  In  a  deed  which  he  had  prepared, 
one-half  of  the  said  land  to  the  said  Har- 
vey A.Reynolds,  and  that  the  said  bound- 
aries In  the  said  deed  mentioned  did  em- 
brace one-halt  ol  the  said  Querrant  tract 
of  land ;  that  this  deed,  prepared  by  the 
said  Stephen  Oaerrant,  was  executed  and 
dellrered  by  Charles  B.  Reynolds,  and  ac- 
cepted by  the  said  Harrey  A.  Reynolds,  In 
absolute  and  nndoubtlnK  faith  la  the  in- 
tegrity and  competency  of  the  said  Stephen 
Gaerrant,  entertained  at  that  time  by 
both  the  said  grantor  and  f?rantee  in  the 
said  deed;  that  the  truth  was  only  r^* 
vealed  by  a  survey  ordered  and  made  in 
the  original  cause  In  1884;  thattbe  boand- 
ariea  speelfled  In  the  raid  deed  did  not  em- 
brace, and  did  not  convey  to  the  snldHar- 
vey  A.  Reynolds,  one-half  of  the  Querrant 
land  by  a  deficiency  of  102  acres,  for  which 
larffe  deficiency  the  said  defendant  prayed 
for  au  equitable  abatement  of  the  pur- 
chase money.  The  court  bdow,  by  Its  de> 
cree  of  May,  1884,  was  of  opinion  that  the 
contract  between  C.  B,  Reynolds  and  Har- 
vey A.  Reynolds  waa  a  contract  of  hasard, 
according  to  tbe  bonndaries  In  the  deed, 
and  refused  to  allow  any  abatement  nf 
tbe  purchase  money  on  account  of  tbe  loss 
of  the  102  acres  less  than  one-half  of  the 
'  Querrant  land.  From  this  decree  of  the 
circuit  court  of  Floyd  county  an  appeal 
was  allowed  tothisconrt;  and  this  court, 
by  its  decree  ol  Jane  1866,  affirmed  tbe 
said  decree  of  the  circuit  court  of  Floyd.^ 
After  tbe  cuufie  went  back  to  the  court  be- 
low for  further  proceedings,  and  the  land 
of  the  appellant  was  sold  under  the  decree 
ot  May,  J^884,  but  tbe  purchase  money  not 
collected,  tbe  defendant  Harvey  A.  Reyn- 
olds, at  tbe  November  term,  ISf^,  by  leave 
of  the  said  circuit  court  ol  Floyd  county, 
filed  bis  bill  of  review  tu  the  cause, founded 
upon  after-discovered  evidence,  material 
and  sufficient  to  change  tbe  decrees  of  tbe 
circuit  court  aud  of  this  court,  and  which 
be  never  Itnew  of  before,  and  could  not 
have  known  of  by  due  diligence.  Watts 
answered  this  bill,  and  evidence  was  taken 
on  both  aides,  whereupon  the  circuit 
court,  by  Its  decree  of  September  19.  3887, 
refused  to  correct  the  decrees  of  May,  1884. 
and  the  decree  of  this  court  of  June  26, 
1885,  and  dlsmlMied  the  bill  of  review.  The 
complainant  thereupon  appealed  from  this 
decree;  and  the  question  presented  for  the 
decision  of  this  court  now  la,  did  the  cir- 
cuit court  err  la  denying  the  relief  prayed 
for  In  the  bill  ol  review,  and  in  dlsmlsalnx 
tbe  bin? 

In  the  case  ot  Connolly  v.  Connolly,  83 
Grat.  657.  Judge  Bubeb  delivered  the  opin- 
ion of  this  court,  in  which,  after  stating 
the  requisites  of  a  bill  ot  review  baaed 
upon  tbe  ground  of  after-discovered  evi- 
dence, It  is  decided  tbat  "a  bill  founded  on 
after-discovered  evidence,  wltb  the  reqat- 
sltea  Just  stated,  may  be  filed  to  review  a 
decree  even  alter  It  has  been  affirmed  by 
an  appellate  court,"— citing  Campbeira 
Ex'rs  V.  Campbell's  Ex'r,  22  Grat.  649,  and 
cnsee  cited;  SltiKleton  v.  Stngletnn,  8  B. 
Mon.  340.    In  tbe  case  ot  Cairipbell's  Ex'ra 


'  Hot  reported. 


V.  CanplieirB  Ex'r,  supra,  IIoncou,  P., 
delivered  tbe  opinion  of  the  court.  Id 
which  It  la  said,  (on  page  673:)  "That  a 
decree  of  tbe  court  of  appeals  which  has 
been  certified  to  and  entered  as  the  decree 
of  tbe  court  below  may  be  reviewed  and 
corrected,  or  reversed,  on  a  bill  of  review 
filed  in  the  latter  court,  founded  on  new 
matter,  aeema  to  be  true."  *'But,  while 
It  is  no  doubt  true  that  a  bill  ol  review 
may  be  allowed  In  anch  a  case,  *  *  * 
tbe  new  matter,  to  be  sufficient  groond 
for  tbe  reversal  of  tbe  decree,  ought  to  be 
very  material,  and  newly  discovered,  and 
nuknown  to  the  party  seeking  relief  aC 
tbe  time  the  decree  was  rendered,  and  sacb 
as  be  could  not  then  have  discovered  by 
the  use  ol  reasonable  diligence.  This  to 
necessary  even  In  an  ordinary  ease  of  a 
bill  of  review  of  a  decree  ol  the  same  court 
In  which  the  bill  Is  filed,  on  tbe  gruand  of 
new  matter.  A  fortiori.  It  must  be  nee- 
casary  when  the  object  Is  to  reverse  a  de- 
cree of  the  coortof  appeals, In  favor  of  the 
finality  of  which  there  are  so  many  rea- 
sons founded  on  public  policy  and  conven- 
ience. "  Upon  tbe  pleadings  and  uroals  Id 
the   original  cause,  the   qucsdoD  was 
whether  C.  B.  Reynolds  had  sold  to  Har- 
vey A.  Reynolds  one-half  ot  tbe  GnerranC 
tract  of  land,  or  only  so  much  tbweol  as 
was  embraced  In  the  boundaries  erf  the 
deed.   The  circuit  court  decreed  that  the 
boundaries  in  the  deed,  which  was  arcept- 
ed  by  Hurv«y  A.  Reynolds,  nuide  It  a  con- 
tract ot  hasard  and  a  sale  In  gross:  and 
this  construction  was  affirmed  by  tbe  de- 
cree of  this  court  upon  the  record  thao 
presented.  The  conned  for  the  appellees, 
commenting  upon  the  newly -discovered 
testimony  presented  by  the  bill  of  review, 
asks:  "Would  it  have  produced  a  dilig- 
ent result  on  the  first  triaJ,  or  Is  It  of  a 
different  character  and  kind  from  tbat 
taken  on  the  first  trial  to  overthrow  tbe 
words  of  tbe  deed  from  C.  B.  Reynolds  to 
Harvey  A.  Reynolds?"   We  answer  this 
question  with  an  emphatic  affirmative. 
All  the  characteristics  of  after-discovered 
evidence  as  a  basis  of  a  bill  ot  review  ot»- 
tain  in  the  evidence  presented  by  tbe  ne- 
ord  now  under  review :  It  was  dlacoTered 
after  the  dficree  was  rendetvd  in  tbe  dvcnit 
court,  and  after  It  was  affirmed  by  this 
court;  Itcould  not  have  been  discovered 
before  by  tbe  exercise  of  reasonable  dili- 
gence; It  Is  material,  and  such  as.  If  tme. 
ought  to  produce  on  the  trial  of  tbe  Issue 
a  different  raeult,  and  one  In  consonance 
wltb  tbe  demands  ol  Instlce;  and  It  la  not 
merely  cumulative.  It  eonslsts  of  the  tall, 
clear,  and  positive  teatlmony  of  the  Rev- 
erend James  M.  Price,  Capt.  William  P. 
Thompson,  Mr.  M.  G.  Angel,  and  Mr. 
Aaron  Beckner,  all    hlgbly  respectable 
white  men  of  Franklin  county,  tbe  life- 
long friends  and  neighbors  of  C.  B.  Reyn- 
olds, who  ull  swear  that  tbe  facts  witbla 
their  knowledge  were  never  mode  known 
by  them  to  Harvey  Reynolds  nnttl  after 
the  decision  ol  tbe  cose  In  the  snprane 
court  of  appeals,  and  the  discussion  in  the 
neighborhood  about  the  suit,  and  the  sale 
of  Harvey  A.  Reynolds'  laud  to  satisfy  tbe 
decree  against  him;  and  ndthra*  ot  these 
gentlemen  testified  in  tlie  original  oaose. 
Tbe  evidence  in  the  record  shows  that 
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<?.  B.  Tleynoldi  was  a  wealtliy  land-owner 
In  FraabUn  and  Floyd  coantleB  wbo  had 
ao  wife  or  children  ur  descendants  llTlng; 
that  Harrey  A.  BejnoldB  wbo  had  been 
hts  former  slave,  and  np  to  his  death,  in 
1875.  bis  trusted  friend  and  biislnet»  man- 
■ager,  was  an  illiterate,  but  IndnBtrJons, 
thrifty,  and  worthy,  colored  man,  be- 
tween whom  and  C.  B.  Reynolds  there  ex- 
isted kindness,  affection,  and  perfect  coofl- 
deaoe.  In  Jaonary.  1869,  C.  B.  Reynolds 
sold  to  Harvfiy  A.  Reynolds,  apou  long 
time  and  easy  terms,  one-halt  of  the  Peter 
■Gnerrant  tract  of  land  In  Floyd  county, 
with  80  acreii  of  bis  ^  Hey  tract  adjoining, 
for  95,000.  At  the  time  of  the  said  sale  It 
was  not  known  bow  many  acres  were 
contained  In  the  Guerrant  tract;  and  the 
«vldOTce  is  cleared  andcunclaslTe  that  the 
boDDdarlea  uf  the  land  sold,  simply  by  the 
deaignatlan  of  "one-half  of  the  OneiTant 
tract,  "were  not  then  named,  referred  to, 
or  fixed,  nor  was  even  any  division  line 
indicated  or  agreed  npon.  More  than  two 
years  after,  to-wtt,  In  February,  1872,  C. 
B.  Reynolds  Instructed  Stephen  Guerrant, 
a  surveyor,  to  go  upon  the  laud,  and  sur- 
vey and  lay  off  the  one-half  of  the  Gner^ 
rant  land  to  Harvey  A.  Reynolds*  to 
whom  be  told  the  Raid  Sttephen  Goerrant 
be  bad  sold  It.  Guerrnnt  reported  to  C. 
B.  Reynolds  tbst  he  had  surveyed  and 
laldoR  one-bait  of  the  Gnerrant  tract,  and 
that  the  lines  or  boundaries  indicated  and 
«xpr«aeed  la  the  deed  which,  he  prepared 
would  gire  to  Harvey  A.  Reynolds  one- 
half  of  tbe  Goerrant  tract.  This  he  ex- 
pressly said  and  assured  to  Burvey  A. 
Reynolds,  who,  under  that  Inforniatlon 
and  >"^1lef.  accepted  tbe  deed  which  C.  B. 
Reyn4ildB  had  executed  auder  the  same  in- 
formation and  bdiet  In  tbe  competency 
and  Int^rrity  of  the  said  Stephen  Quer- 
rant.  sarveyor,— a  mutual  mistake,  Into 
whieb  both  the  grantor  and  grantee  In 
the  said  deed  were  deceived  by  the  state- 
ments and  misrepresentations  made  by 
tbe  said  Stephen  Guerrant,  who  had,  as 
the  eventand  the  evidence  disclose,  design- 
«dly  so  expressed  tbe  boundaries  In  the 
deed  aa  to  convey  to  the  said  Harvey  A. 
Reynolds  less  than  one-half  of  the  Guer- 
rant tract  by  the  deficiency  of  102  acres,-^ 
nearly  one-fonrth  of  what  be  was  entitled 
to.  Thla  mistake,  or,  more  accurately 
t«peaklQg.  this  imposition  upon  both  C. 
B.  Reynolds  and  Harvey  Reynolds,  was 
never  known  to  or  discovered  by  either  0. 
B.  Reynolds  or  Harvey  A.  Keynolds  until 
C  B.  Reynolds  sold  the  residue,  one-half 
•of  bla  Guerrant  tract,  to  oneW.  H.  Potf. 
who  refused  to  buy  It  except  by  the  acre, 
and  C.  B.  Reynolds  had  it  surveyed  by  tbe 
aaid  Stephen  Guerrant,  and  tonnd  that  It 
•contained  662  acres.  This  disclosure  of 
the  faet  that  the  deed  which  be  bad  made 
to  Harvey  A.  Reynolds,  as  prepared  by 
Stephen  Gnerrant,  did  not  convey  to  him 
one-balf  of  the  Gnerrant  tract,  greatly 
iMirprlped  and  distressed  him;  and  heex- 
prcwcd,  openly  and  frequently,  his  pur^ 
pose  to  repair  the  Inlustlce  done  to  Har- 
▼Ay  A.  Reynolds,  but  which  be  did  not  do 
because  of  extreme  ill  health,  suffering, 
and  death  away  from  his  home,  in  Lynch- 
t>unci  whither  he  had  gone  for  treatment. 
It  wOl  not  be  poMlble  to  extend  in  this 
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opinion,  without  H  welling  It  to  unnecessary 
length,  all  tbe  evidence  newly  discovered, 
and  presented  under  tbe  bill  of  review :  but 
the  testimony  of  W.  P.  Thompson  (which 
is  only  a  sample  of  the  others)  will  fully 
expose  the  action  and  motive  of  the  fraud 
and  abuse  uf  confidence  practiced  by  Ste- 
phen Guerrant  upon  both  tbe  grantor  and 
grantee  In  tbe  deed  which  be  Imposed  up- 
on them,  and  o<  which  he  subseqnently 
took  his  own  advantage.  W.  P.  Thomp- 
son says:  "I  knuw  Charles  B.  Reynolds 
for  many  years,— In  fact,  from  my  child- 
hood,—until  he  went  to  Lynchburg,  in 
1875,  where  he  died.  When  I  first  kuew 
him  he  lived  In  Floyd  county.  About  the 
year  1842  he  fixed  his  residence  In  Franklin 
county.  In  my  Immediate  neigh b orb ood, 
where  he  remained  until  shortly  before  bis 
death.  Before  the  war  he  was  a  man  of 
large  property,  consisting  mostly  of  land 
aud  staves;  and  even  after  the  war  he  had 
agoodeetate.  Afterheremoved to  Frank- 
lin I  visited  and  saw  Mm  frequently,  and 
he  talked  with  me  familiarly.  He  lived, 
for  years  before  his  death,  by  himself :  his 
wife  and  ehildren  having  been  dead  foi 
years.  Abont  the  year  lWt9  or  1870  hetold 
me,  in  the  course  of  couversation,  that  be 
had  sold  one-half  of  a  tract  of  land  which 
he  owned  in  Floyd,  called  tbe  'Guerrant 
Place,'  estimated  to  contain  about  800 
acres,  to  Harvey  Reynolds,  a  former  slave 
of  blB.  1  asked  lilm  If  he  did  not  think 
that  this  was  too  lai^  a  contract  for  a 
person  in  Harvey's  condition  toearry  ont. 
He  replied  that  hethougblwiot;  that  Har- 
vey was  an  Industrious,  energetic  man ; 
and  that  hehad  soarranged  tbe  payments 
that  be  thought  he  would  be  able  to  meet 
them.  Again,  during  the  year  1875.  and 
bot  a  short  time  before  Mr.  Reynolds  went 
to  fjynchbnrg,  I  fell  In  company  with  him, 
and  we  talked  some  time.  In  thecoursfi 
Of  theconversatlon  Mr.  Reynolds  adverted 
to  and  dwelt  at  some  length  on  a  contro- 
versy which  he  had  nearly  had  with  one 
Stephen  Guerrant.  He  went  on  to  say 
that  not  long  previously  one  Poff  had  pro- 
posed to  purchase  from  him  the  part  of 
his  Guerrant  tract  in  Floyd  county  left  to 
hira  after  his  previous  sale  of  one-half  to 
Harvey  Reynolds;  that  he  had  offered  tu 
sell  it  to  Poff  at  400  acres  In  the  lump,  as 
he  had  originally  purchased  the  tract  at 
800  acres,  and  had  sold  only  one-halt  to  H. 
Reynolds;  but  that  Polf  would  only  buy 
by  tbe  acre,  and  required  a  survey  should 
be  made  to  ascertain  the  number  of  acres, 
and  that  he  accordingly  made  the  sale  to 
Poff  In  this  way.  He  said  bespoke  to  Ste- 
phen Guerrant  to  make  the  survey;  that 
be  had  some  time  before  got  Guerrant  to 
cut  off  one-bait  the  tract  to  Harvey  Reyn- 
olds; and,  under  the  belief  and  nsHiiraDce 
that  he  had  done  so  properly,  be  had  con- 
veyed the  land  to  Harvey,  who  was  under 
the  same  belief.  He  said  he  told  Guerrant 
of  his  attempt  to  sell  tbe  land  to  Poff  at 
400  acres,  and  he  was  satisfied  that  It  con- 
tained that  much,  but  that  Poff  refused  to 
take  It  at  that;  that  Guerrant  thereupon 
offered  to  guaranty  that  It  would  hold 
oat  400  acres  II  he  (Mr.  Reynolds)  would 
agree  to  let  him  have  ail  over  that  amount ; 
that  be  consented  to  do  this,  and  upon 
Gnerrant'B  suggestion  tbls  agreement  wa» 
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redocea  to  writing;  that  GTierrant  tbere- 
upoD  made  a  survey  of  the  land,  and  re- 
ported tbat  the  original  tract  contained 
more  than  900  acres.  Inatead  or  800  acree, 
and  that  the  part  left  to  him  contained 

greatly  more  than  400  acrea ;  while  the  part 
e  had  conveyed  to  Harvey  Reynolds,  by 
deed  based  upon  the  reported  repreeeuta- 
tlona  of  Onerrant,  and  which  he  thoaght 
wag  one-halt  of  the  tract,  was  many  acres 
leas  than  half.  He  said  that  Gnerrant 
had  sued  him  on  his  contract  for  a  large 
amonnt,— the  valne  of  the  land  in  excesa 
of  400  acres,— and  that  be  had  been  com- 

{lelled  to  cumpromlsR  the  matter  by  pay- 
og  9300.  He  spoke  very  bltteriy  about 
the  manner  In  which  Guerrant  had  acted; 
said  he  had  traadnlratly  misled  blm  and 
Harvey  Beynolds  Into  making  a  deed 
which  conveyed  far  less  than  one-halt  the 
land,  when  It  was  his  Intention  to  convey 
Harvey,  and  he  thouffht  he  had  conveyed 
blm,  the  full  half  which  be  bad  contracted 
to  sell  him ;  but  that  he  had  only  become 
aware  of  tbla  mistake  and  inluatlee  to 
Harrev  after  Ouerrant  made  his  reoort  of 
thesnfrey  of  the  land  sold  to  Potf."  The 
tPBtimony  of  the  three  other  after-discov- 
ered witnesses  Is  as  fnll  and  clear,  and  as 
positive  and  direct,  on  all  points,  as  that 
of  the  witness  W.  P.  Thompson,  above  de- 
tailed; and  they  all  say  that  C.  B.  Reyn- 
olds expressed  his  snrprlHe  and  Indigna- 
tion at  the  fraud  practiced  upon  both  him 
and  Harvey  Reynolds  by  Stephen  Oaer< 
rant,  and  asseverated  his  desire  and  pur- 
pose to  redreB%the  Inlustlee  done  to  Har- 
vey Reynolds,  by  giving  him  credit  for 
the  value  of  the  land  he  did  not  get  upon 
his  purchase-money  bonds;  that,  having 
Biild  the  land  to  Poff,  this  was  the  only 
way  in  whluh  he  could  correct  the  wrong. 
We  are  of  opiuion  that  the  after-discov- 
ered evidence  which  was  before  the  dr- 
calt  court  under  the  bill  of  review  entitled 
the  appellant,  Harvey  A.  Reynolds,  to  the 
relief  prayed  for  In  Ms  bill;  and  that  the 
decree  of  the  said  court  of  the  19th  ol  Sep- 
tember, 1887.  appealed  from,  la  wholly  er^ 
roneous,  and  must  be  reversed  and  an- 
nulled;  and  the  order  of  this  court  Is  to 
send  the  cause  back  to  the  clrcnit  court  of 
Floyd  county,  with  instractions  to  rein- 
state the  bill  of  review,  and  to  enter  a  de- 
cree reversing  the  decree  ol  that  court  en- 
tered at  the  May  term,  1884,  and  the  de- 
cree of  affirmance  of  that  decree  by  this 
court  at  the  June  term,  (twenty-fifth  day,) 
1886;  and  granting  the  relief  prayed  for  in 
the  blU  ut  review.  Bevenwd. 


Hash  t.  Communwbalth. 

(AiMMieme  Court  of  Appeals  of  VtrgMa.  July 

*  8,1891.) 

HUBDSB— iKDIomSNT — SsLF-DRnNSS—  BVIDBHCH 

— Ikstrdotioms. 
1.  On  a  murder  trisl  it  appeared  Uiat  defend- 
ant was  engaeed  to  building  a  f«ioe  on  his  land, 

which  he  had  removed  from  the  liae  between 
him  and  deceased,  contrary  to  the  prohibition  of 
the  latter,  although  the  fence  was  owned  by  de- 
fendant. Decessea'9  son  testified  for  the  state 
that  deceased  came  np  to  the  draw-bars,  and  an 
altercation  occurred,  in  which  the  lie  was  given 
and  returned,  and  that  thereupon  defendant  drew 
hia  pistol,  and  shot  deceased,  who  was  unarmed 
and  standing  stUl.  The  defense  proved  ttiat,  as 


soon  as  the  He  was  passed,  deceased  assaulted 
defendant,  loflluting  injuries  upon  him  with  a 
knife,  and  that  he  retreated,  when  thus  attacked, 
about  nine  steps  from  the  draw- bars  to  a  feuue, 
and,  while  warding  blows  from  the  knife,  drew 
his  pistol,  and  Area  the  fatal  shot  Held  error 
to  instruct  ti.  defendant  was  goilty  of  murder 
if  deceased  wus  going  from  the  draw-bars  tfr- 
wardBhishmne,  atiaddrendant,advanoins  towards 
him,  drew  a  pistol,  wlii<di  he  had  concealed  about 
his  person,  and  shot  him,  he  neither  making  nor 
attempting  to  make  an  assault,  since  there  was 
no  evidenoe  that  defendant  either  parsaed  the  de- 
ceased, or  had  concealed  the  pistoL 

3.  A  oharee  which  Is  based  upon  and  recites 
the  evidenoe  for  the  state  Is  erroneous  in  failing 
to  recite  that  of  the  defense  also,  and  to  give  aD 
hypothetical  alternative  Instruouw  based  there- 
on. 

8.  The  removal  of  the  fence,  notwitbstand- 
ing  the  prohibition  of  deceased,  was  not  an  un- 
lawful aot:  and  It  was  error  to  charge  that  if 
defendant  built  it  upon  the  line,  so  that  it  rested 
partly  on  the  land  of  each,  and  it  had  been  used 
aa  a  line  fence  for  a  number  of  years,  and  de- 
ceased had  notified  defendant  not  to  remove  it, 
and  that  defendant,  arming  himself  with  a  pis- 
tol,  went  to  the  fence  to  remove  it  by  foroe,  if 
neoessary,  and  did  remove  it,  he  was  guilty 
an  unlawful  act,  and  if,  while  removing  iU  a  con- 
flict arose  on  account  tiiereof,  in  whloE  ottFeod- 
ant  killed  deceased,  then  defendant  cannot  andl 
himself  of  the  plea  of  neoessary  self-defense. 

4.  It  is  error  to  ohai|;e  that  "a  man  cannot 
in  any  case  Jusify  tbe  killing  of  another  upootJie 
pretense  of  self-defense  unless  he  be  without  fault 
in  bringing  the  necessity  of  so  doing  upon  him- 
self, "  since  the  Instruction  does  not  distinguish 
between  ctmtroversies  provoked  in  order  to  fur- 
nish a  pretext  for  killing  and  those  provoked 
without  such  felonious  intent. 

5.  It  was  error  to  refuse  to  charge  that  the 
accused  must  have  been  without  fault  mbrinKing 
on  tbe  combat,  and  most  not  have  provoked  It^ 
or  produced  the  occasion  for  the  fcilUng  ot  de- 
ceased ;  but  if  he  was  so  at  fault,  or  provoked 
the  combat  or  produced  the  occasion  in  order  to 
have  a  pretext  for  the  killing,  yet,  if  he  fairly 
declined  the  combat  by  retreauiw  as  fsr  as  he 
oould,  and  then  killed  deceased  £b  self-defense, 
he  is  not  guilty. 

e.  Where  deceased's  son  testtfies  that  he 
knew  the  hour  at  which  the  assault  occurred,  be- 
cause he  looked  at  a  olock  In  the  honse,  and  hi» 
sisters  testify  that  there  was  no  dock,  the  value 
of  his  evidenoe  Is  tot  the  Jury,  and  sn  instruo- 
tion  is  ^vperly  rafosed  declaring  tJhat,  if  the 
witness  swcob  ralsely  in  this  respect,  his  whole 
testimony  is  destroyed,  and  should  be  disre^rded. 

7.  A  Joint  indictment  for  mnrder  is  suffloieDt- 
ly  d^nlte  as  to  the  persons  charged  with  the 
crime  Tihere  a  comma  is  inserted  Detween  the 
names  of  defendants,  althon^  the  word  **aiid" 
is  omitted. 

Error tn  drcnlt court,  Grayson  county; 
John  A.  E.el.let,  Judge. 

Haebler  &  Kobt.  Croekett,toT  plaintitT  In 
error.  Tbe  Attornety  Oenentl,  tor  the 
Common  weal  th. 

RiCHABOsoN,  J.  On  the  8d  day  of  Jnne, 
1S!)0,  tbe  plalutift  In  error,  ColnmbuaUaab, 
and  Rowan  Hash  were  iuintly  indicted  In 
tbe  county  court  of  Graynon  county  for 
the  murder  of  Anderson  Rutherford  In  said 
county;  and.  on  their  arraignment  in  Haid 
county  court,  the  prisoner,  Colambua 
Hush,  demanded  to  be  tried  In  the  circuit 
court  of  said  county,  whereupon  he  was 
remanded  lor  trial  In  the  said  court,  and 
the  proceedings  liad  In  said  county  court 
were  duly  certified  to  aald  circuit  conrt. 
Tbe  prisoner,  by  bis  coansel,  moved  that 
court  to  quash  the  Indictment,  bnt  tlie- 
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court  oveimled  the  motion.  At  the  trial 
the  attorney  for  the  commonwealth  asked 
thecoortto  grlve  to  the  Jury  six  Inatruc- 
tiona.  the  first,  second,  third,  and  tuarth 
of  which  were  ^ven  without  objection, 
hot  the  court  refused  the  fifth  and  sixth  of 
the  same,  and  save  In  Ilea  tuereot  two 
othera,  of  its  own  motion,  which  In  the 
record  are  designated  by  corresponding 
numbers;  to  the  giving  of  which  two  In- 
structions the  prisoner,  by  his  counsel,  ex- 
cepted. And  the  prisoner,  by  his  counsel, 
asked  the  court  to  give  the  Jury  ten  in- 
structions, to  the  seventh  and  eighth  of 
which  the  attorney  forthecoromonwealth 
objected;  which  objection  the  eoort sus- 
tained, and  refaeed  to  give  said  seventh 
and  eighth  Instructions,  but  gave  all  the 
others  so  asked  for  by  the  prisoner;  and 
to  the  action  of  the  court  refusing  said 
seventh  and  eighth  instructions  the  pris- 
oner, by  bis  counsel,  also  excepted.  All 
the  iDstructlouH  asked  tor  on  both  sides, 
as  well  as  those  given  by  the  court  In  lieu 
of  inatructionii  6  and  6  asked  for  by  the 
attorney  tor  the  commonwealth,  and  in- 
structions 7  and  8  asked  for  by  the  prison- 
er and  refused  by  the  court,  are  set  forth 
In  the  one  bill  of  exceptions  taken  by  the 
prisoner  to  the  rulings  of  the  court  ob- 
jected to;  and  in  the  same  bill  of  excep- 
tions the  court  certifies  all  theevldencead- 
doced  at  the  trial.  The  jury  returned  the 
following  verdict:  "  We,  the  Jury,  find  tne 
accused,  Columbus  Hash,  guilty  of  mur- 
der in  the  second  degi-ee,  and  fix  his  con- 
Snemeot  in  the  state  penitentiary  for  a 
term  of  six  years.**  And  thereupon  the 
prisoner,  by  his  counsel,  moved  the  court 
to  set  aside  the  verdict  and  grant  him  a 
new  trial,  upon  the  ground  that  the  same 
was  contrary  to  the  law  and  the  evidence, 
and  for  other  canses;  but  the  court  over- 
ruled the  motion,  and  refused  to  set  aside 
the  verdict  and  grant  a  new  trial,  and 
tliereapon  proceeded  to  pronounce  sen- 
tence upon  the  accused  In  accordance  with 
the  verdict  of  the  Jury ;  and  to  such  ruling 
and  Judgment  the  prisoner,  by  his  counsel, 
also  excepted,  and.  an  application,  ob- 
tained from  one  of  the  Judges  of  'this 
court  tt  writ  of  error  and  supersedeas  to 
said  Judgment.  The  several  objections 
taken  by  the  plalnttft  in  error  to  certain 
rulings  of  the  trial  court  are  comprehend- 
ed in  the  one  question,  did  the  court  cor- 
rectly propound  the  law,  as  applicable  to 
the  evidence  in  the  case,  as  respects  the 
mlings  complained  of? 

The  first  assignment  of  error  Is  to  the 
action  of  the  court  overruling  the  prison- 
er's motion  to  quash  the  Indictment.  The 
objection  to  the  indictment  is  that  it  is 
insensible  and  uncertain  as  to  the  number 
of  persons  charged  with  the  offense  set 
forth.  The  record,  asld^from  the  Indict- 
ment itself,  abowa  that  the  indictment 
was  a  Joint  indictment  against  Columbus 
Bash  and  Rowan  Hush  fur  a  felony  ;  but 
on  looking  to  the  indictment  itself  we  find 
that  it  charges  that  the  offense  was  com- 
mitted by  "Columbus  Haah,  Rowan 
Hash,"  omitting  the  copulative  conjunc- 
tion "and."  After  the  usual  formula,  the 
indictment  sets  forth  "that  Columbus 
Hash,  Bo  wan  Hash,  on  the— —day  of 
May,  1890,  in  the  said  county  of  Graysou, 
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and  In  the  Jurisdiction  of  said  court,  with 
force  and  arms  In  and  upon  the  body  of 
one  Anderson  Rutherford,  in  the  pence  of 
said  commonwealth  then  and  there  being, 
feloniously,  willfully,  and  of  their  malice 
aforethought,  did  make  an  assault,  and 
the  said  Columbus  Hash,  Rowan  Hash,  a 
certain  pistol  of  the  value  of  two  dollars, 
then  and  there  charged  with  gunpowder 
and  leaden  bullets,  which  said  pistol  they, 
the  said  Columbus  Hash,  Rowan  Hash,  In 
their  right  hands  then  and  there  had  and 
held,  then  and  there  feloniously,  willfully, 
and  of  their  malice  aforethought,  did  dis- 
charge and  shoot  off,  to,  against,  and 
upon  the  said  Anderson  Rutherford,  and 
that  the  aald  Columbus  Hash,  Rowan 
Hash,  with  the  leaden  bullets  aforesaid, 
out  of  the  pistol  by  the  said  Columuua 
Hash,  Rowan  Hash,  discharged,  and  shot 
of!  as  aforesaid,  then  and  there  felonious- 
ly, willfully,  and  of  their  malice  afore- 
thought, did  strike,  prostrate,  and  wound 
the  said  Anderson  Rutherford  In  and  upon 
the  head  of  him,  the  said  Anderson  Ruther- 
ford, giving  to  him.  the  said  Anderson 
Rutherford,  then  and  there,  with  the 
leaden  bullets  aforesaid,  so  as  aforesaid 
discharged  and  shut  out  of  the  pistol 
aforesaid  by  the  said  Columbus  Hash, 
Row  an  Hash,  in  and  upon  the  head  of 
him.  the  aald  Anderson  Rutherford,  one- 
mortal  wound,  of  which  mortal  wound  he, 
the  said  Anderson  Rutherford,  from  the- 

 hour  of  the  evenlngof  the  day 

of  May,  1890.  to  the  hour  of  th© 

evening  of  that  day,  In  the  year  afore- 
said, did  languish,  and   languishing,  did 

live,  on  which  said  evenlngof  the  

day  of  May,  in  the  year  aforesaid,  the 
said  Anderson  Rutherford,  in  the  county 
aforesaid,  of  the  said  mortal  wound  died; 
and  so  the  Jurora  aforesaid,  upon  tbeir 
oaths  aforesaid,  do  say  that  the  Hald 
Columbus  BaRh,  Rowan  Hash,  the  said 
Anderson  Rutherford,  in  manner  and 
form  aforesaid,  feloniously,  willfully,  and 
of  their  malice  aforethought,  did  kill  and 
murder,  against  the  peace  and  dignity  of 
the  commonwealth  of  Virginia.**  The  in- 
aiatence  la  that  the  Indictment  ia  insenal- 
ble  and  uncertain  as  to  the  number  of  per 
sons  charged,  by  reason  of  the  absence  of 
the  conjunction  "  nnd  **  whenever  the 
words  "CoJumbtts  Hash,  Rowan  Hash," 
occur  in  the  Indictment.  We  are,  how- 
ever, clearly  of  the  opinion  that  the  objec- 
tion Is  not  well  taken.  It  will  be  observed 
that,  in  every  instance  In  which  the  ex- 
preealon  occurs  in  the  indictment,  the 
words ''Columbus  Hash"  are  followed  by 
a  comma,  and  then  come  the  worda 
"Rowan  Hash."  The  use  ofthecomma 
clearly  indicates  that  the  words  "Colum- 
bus Hash  "  represent  the  name  of  one  of 
the  two  persons  Jointly  Indicted,  and  that 
the  words  "Rowan  Hash "  represent  the 
"name  of  the  other,  and  that  by  uecessary 
Intendment,  the  meaning  Is  the  same  as  If 
the  expression  had  been  written  "Colum- 
bus Hh  eh  and  BowanHHsh.**  It  Is  true 
that,  in  speaking  of  the  pistol  from  which 
the  fatal  shot  was  fired,  the  indictment 
proceeds,  "which  said  pistol  they,  the 
said  Columbus  Hash,  Kowan  Hash,  Id 
their  right  hands  then  and  there  had  and 
held, "etc.  If  we  take  but  a  8uperflcla(> 
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■view  of  the  thing,  we  are  almoatirreslBtl- 
tjly  led  to  the  conclusion  that  It  to  sense- 
tesa  to  say  that.  In  the  inldet  of  a  heated 
4ind  deadly  conflict,  two  penionB  could  at 
the  same  time  hold  In  their  rlf^bt  hands 
«na  fire  the  same  pistol;  but,  however 
Improbable  such  au  occurrence  may  be,  It 
cannot  be  eald  to  be  Impossible.  Bishop 
«Hya :  "  Where  the  Indictment  to  affnlnet 
more  defendants  than  one  for  an  oHenBo 
■committed  by  them  Jointly,  It  need  not 
•employ  the  word 'Jointly '  In  deficribinsr 
the  offense.  According  to  the  forms  gen- 
«rally  used,  It  simply  means  Che  defend - 
untB.andsaystbey  dldsoand  so.  Offensee 
Are  In  law  several,  even  when  Jointly 
-committed;  and  such  an  allPKatlon,  there- 
tore,  to  equivalent  tu  saylns  that  each  de- 
fendant did  the  criminal  act.*  1  Bish. 
Crlih.  Proc.g  471-  We  arethereforeof  opin- 
ion that,  while  the  indictment  Is  awk- 
wardly drawn,  It  Is  nevertheless  sutBclent. 
It  with  Bofflclent  certainty  charts  that 
■ColumboB  fladh  and  Kowan  Hash  com- 
mitted the  criminal  act  therein  set  forth. 
Hence,  If  the  proof  sastalns  the  charge  in 
the  Indictment,  they  are  both  Kullty,  no 
matter  which  of  them  fired  the  fatal  shot. 

The  real  qnestlons  presented  by  the  ree- 
■ord  arisB  upon  certain  Inatrnctlons  letven 
by  the  court  on  behalf  of  the  common- 
wealth, and  on  certain  others  asked  for 
^y  the  prisoner,  but  refused  by  the  court; 
bat  before  considering  these  qneBtlnns  It 
Is  necesMary  to  call  attention  tn.  the  ma- 
-terlal  evidence  In  the  cause,  so  as  to  test. 
In  the  light  of  legal  principles  applicable 
thereto,  the  cori'ectness  of  the  Instruc- 
tions in  question.  The  plaintiff  tn  error, 
Columbus  Hash,  and  the  deceased,  Ander- 
son Rutherford,  lived  within  a  fewliundred 
yards  of  each  other  In  the  county  of  Gray- 
son, were  adjoining  land-owners,  and  got 
at  oats  about  a  dlvlrion  fence  which  nad 
been  recognlxed  as  the  line  fence  between 
them.  In  the  evidence  certified  by  the 
«onrt  It  Is  distinctly  stated,  in  the  testi- 
mony of  luham  Rutherford,  a  son  of  the 
^leceased,  and  the  only  person  that  testi- 
fied on  behalf  of  the  commonwealth,  who 
was  an  eye-wllness  to  the  homicide,  that 
the  fence  was  baltt  by  the  plaintiff  In  er- 
ror, and  that  the  deceased  had  no  Interest 
in  the  fence.  The  plaintiff  in  error  deter- 
lulned  to  move  this  fence  a  short  distance 
on  bis  side,  and  he  forbade  the  deceased 
:froni  Joining  his  fence  thereto;  and,  In 
turn,  the  deceased  forbade  the  removal  of 
said  fence.  The  plaintiff  In  error,  with 
bis  two  brothers,  on  the  Thursday  preced- 
ing the  Saturday  on  which  the  homicide 
occurred,  proceeded  to  move  the  fence; 
and  on  Saturday,  the  day  of  the  homicide, 
the  work  was  complete,  except  the  erec- 
tion of  a  pair  of  draw-bars,  for  which  a 
■Space  remained  open.  On  the  last-named 
day  (Saturday)  the  deceased  and  his  boq 
Isham  came  to  the  open  space  In  the  fence 
where  the  plaintiff  In  error,  aided  by  his 
said  two  brothers,  was  about  to  erect  the 
-draw-bars,  and  very  soon  the  deadly  ron- 
-fllct  arose  which  resulted  in  the  death  of 
the  deceased,  Andtrson  Rutherford.  Only 
three  persons  were  present.  They  were 
talium  Rutherford,  the  son  of  the  de- 
ceased, and  Seabart  Hash  and  Rowan 
flaafa,  brothers  of  the  plaintiff  In  error. 


At  the  risk  of  tedlonsness*  we  will  glre 
their  evidence  In  fall,  as  certtfled  by  the 
trial  court. 

Tsham  Rutherford,  the  son  of  the  de- 
ceased, testified  as  follows:  "That  be  Is  a 
son  of  Andereon  Rutherford,  and  that  he 
was  present  when  bis  father,  the  said  An- 
derson Rutherford,  was  killed.  Just  after 
12  m.  we  puflsed  outto  eee  If  anystock  was 
In  our  field.  Mr.  Hash  and  his  two  broth- 
ers were  fencing.  Father  says,  *I  see  yon 
are  building  some  fence.'  My'oold'  Pa 
studied  a  little  while,  and  said,  I  will 
build  me  a  piece  of  fence.'  They  then 
came  up  to  ns.  Columbus  Hash  said  to 
my  old  Pa, '  What  made  you  present  your 
gun  oD  me  tbto  morning?*  My  poor  old 
Pa  told  faloi  he  waa  a  liar:  he  never  drew 

It.  The  prisoner  said,  'Ton  are  aO  d 

d  n  liar.'  Prisoner  then  drew  his  pis- 
tol. My  poor  old  Pa  says,*!  have  no 
weapons.*  Prisoner  then  shot  liim,  and 
in  a  minute  Rowan  Hash  drew  a  pistol. 
The  ball  strnck  my  father  In  the  head. 
He  (A.  Rutherford)  fell  with  his  head  to 
the  N.  B.  I  then  ran  home  to  tell  my 
fqtkfl.  When  I  got  back  my  poor  old  Pa 
was  lying  on  the  side  of  the  road,  22  steps 
from  where  he  was  shot;  was  lying  on  hto 
back.  He  lived  till  after  dark.  The 
tragedy  occurred  about  1  p.m.  Rowan 
Hash,  Seabert  Hash,  deceased,  the  prison- 
er, and  myself  were  present.  They  were 
propping  np  the  fence  down  at  the  lower 
end  of  the  fence  tbey  bad  moved.  My 
poor  old  Pa  said, 'Twin  get  me  two  or 
three  hands,  and  bnlld  me  a  fence.'  Pris- 
oner said  nothing  to  that,  but  went  to 
driving  stakes,  then  threw  his  axe  down, 
and  started  at  Pa.  Bash  says  to  my  poor 
old  Pa,  '  What  made  you  draw  your  ^n 
on  me  this  morning?'  Pa  told  him  he 
was  a  liar;  he  never  drew  It.  Prisooer  re- 
plied, 'Yon  are  a  G-  — dd  n  liar.'  Pris- 
oner drew  hto  ptotol.  My  poor  old  Pa 
said  he  had  no  weapons,  and  just  stood 
there.  There  was  a  gum-stump  where  he 
(deceased)  fell,  and  open  woods  aroand. 
When  the  converaatlon  commenced,  my 
poor  old  Pa  and  myself  were  at  the  draw- 
bars, close  to  the  road.  They  were  fifty 
yards  north  of  as.  When  we  went  up 
there,  we  went  the  path  to  the  bars.  The 
chestnut  tree  was  22  steps  from  where  my 
poor  old  Pa  was  shot.  When  we  left  tbe 
tree,  we  started  towards  home,  and  went 
a  little  above  the  path.  We  were  near 
the  Hashs,  above  the  path.  They  were 
below  us.  We  first  went  above  It.  After 
a  while  my  sister  Tlnsey  and  myself  came 
back.  Father  was  on  bank  of  the  ruad 
near  tbe  bars.  I  don't  know  bow  he  got 
there.  Aunt  Peggy  Rutherford  and  Wm. 
Lovelace  came  next.  My  sister  and  my- 
self came  back  to  where  my  Pa  was,  to- 
gether. We  walked  back.  I  bad  to  ran 
about  200  yards  to  tell  my  folks  my  poor 
old  Pa  was  killed.  I  saw  my  stoter  Tln- 
sey coming  walking.  After  she  came  up, 
we  walked  back  together.  My  father  bad 
no  Interest  in  tbe  fence.  Mr.  HaiA  built 
the  fence.  The  fence  was  to  the  lower 
side  of  the  draw-bars.  My  father  had  no 
weapon  except  a  little  old  knife.  I  never 
saw  the  knife.  He  had  nothing  In  hto 
hand  when  the  prisoner  shot  blm."  On 
ero8B-examinatlon»  tbto  witness  testified 
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In  tbe  remarfcabto  manner  toltowlne;: 
*  My  father  and  myself  started  about  one 
p.  u.  to  vhere  the  tragedy  occnrred.  We 
were  one  half  honrgolng.  We  bad  a  clock 
at  oar  bouse.  It  Is  280  yards  from  our 
houae  to  where  my  poor  old  Pa  was 
killed.  We  went  np  the  hlU  from  oar 
boose  to  top  of  the  bill,  and  then  went 
the  old  path.  The  first  place  we  stopped 
at  was  tbe  draw-bars,  near  the  chestnut 
tree.  The  way  I  know  It  was  1  o'clock 
when  my  poor  old  Pa  was  killed  was  be- 
cause I  looked  at  oar  clock,  for  we  owned 
one,  and  bad  It  In  our  house  on  the  day 
of  the  fclllins.  I  know  it  was  22  steps  (o 
where  my  poor  old  Pa  fell,  tor  I  stepped  It. 
When  I  stepped  It  I  only  stepped  a  toot 
at  a  time.  I  don't  know  huw  many  feet 
there  are  In  a  yard,  bat  they  tell  me  there 
are  three  feet  in  a  yard.  I  don*t  know 
how  many  yards  It  takes  to  make  a  toot, 
hut  they  tell  me  it  takes  three  feet  to 
make  a  yard.  When  I  went  home,  after 
the  ptstol-shot,  I  was  gone  bat  a  minute 
or  two.  I  then  went  back  in  company 
with  my  sister  Tinsey,  and  I  got  there 
first,  and  she  was  Jnst  behind  me.  I  do 
■ot  know  why  I  passed  the  gum-stump 
and  went  to  the  road,  but  be  was  shot  at 
the  gum-stomp.  My  Pa  was  57  years  of 
age.  No  one  told  me  to  call  him  *  my  old 
Pa.'"  Such  is  the  incredible  story  told  by 
Iflham  Buthertorri,  the  son  of  tbe  deceased, 
and  the  only  witness  for  the  common- 
wealth who  was  present  at  the  time  of 
tbe  tmeedy.  It  Is.  on  Its  face,  nnnatural, 
senseless,  Mlf-contradlctory,  and  un- 
worthy of  credit;  and  Is,  In  material  par- 
ttenlars,  flatly  contradicted,  not  only  by 
bis  two  aletcrs.  Tinsey  Rutherford  and 
Nellie  Ratherford.  who  testified  on  behalf 
ot  the  commonwealth,  but  by  other  wit- 
nesses, and  by  tbe  surrounding  circum- 
stances. There  Is  but  little  In  the  evi- 
dence of  Tlnseyand  Nellie  Rutherford  that 
1b  material*,  and.  In  this  ccmnectlon.  It 
need  only  be  referred  to  In  so  far  as  It  con- 
tradicts a  material  statement  made  by 
their  brother  Isham  as  to  the  lime  of  day 
when  the  homicide  occurred.  His  state- 
ment, anbetantlally,  Is  that  he  and  his  fa- 
ther started  out  about  half  past  13  to  see 
II  there  was  any  stock  In  the  field;  that 
they  went  by  the  path  leading  from  tbe 
boofte  to  the  draw-bars,  near  which  the 
billing  occurred ;  and  then,  after  giving 
hts  account  of  how  tbe  conflict  came 
about,  lie  adds  that  his  father  was  killed 
about  1  o'clock  p.  h.  and  in  his  croHa-«x- 
amlnatloB  be  says:  "The  first  place  we 
■topped  at  was  the  draw*bars,  near  the 
chestnut  tree.  The  way  I  know  It  was  1 
o'elo^  when  my  poor  old  Pa  was  killed 
was  beeaose  I  looked  at  our  clock,  for  we 
owned  one,  and  had  It  In  our  house  on  the 
(lay  of  the  killing. "  But  both  Tlneey  and 
Nellie  Rutherford  testify  that  there  was 
DO  clock  in  the  house  on  thedayol  killing; 
tbe  latter  stating  that  th^  never  had 
one. 

Tbe  theory  nf  tha  defense  was  that  at 
the  t)me  the  fatal  shot  was  flred  by  the 
accused  tbe  deceased  was  making  a  aod- 
(1i>n,  fierce,  and  murderous  assault  upon 
him  with  a  dangerous  and  deadly  weap- 
on, and  that  the  killing  was  done  In  nec- 
essary aelf-defense ;  and,  from  the  evidence 
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disclosed  by  the  record,  socb  theory  was 
supported  by  an  overwhelming  prepon- 
derance of  evidence.  It  was,  then,  of  the 
utmost  importance  for  the  common- 
wealth to  show  both  the  time  and  man- 
ner of  tbe  killing;  and  this  was  attempt- 
ed by  her  chief  witness,  Isham  Rutherford, 
who  fixed  the  time  at  about  1  o'clock,  and 
to  support  hfs  accuracy  he  says  that,  on 
leaving  the  house  with  his  father,  be 
looked  at  the  clock;  that  it  was  then  half 
past  13;  that  it  took  them  a  half  boar  to 
walk  to  the  druw-bars,  where  they  first 
stopped  ;  and  that  the  killing  occnrred  at 
about  1  o'clock;  when  hts  two  sisters, 
Tinsey  and  Nellie,  both  testify  that  there 
was  no  clock  In  the  house  on  the  day  nf 
the  homicide,  and  Nellie  says  they  never 
had  one;  and  the  undisputed  evidence  Is 
that  the  homicide  occurred  near  4  o'clock 
In  tbe  afternoon.  Again,  this  witness  tes- 
tifies positively,  In  his  examination  In 
chief,  that  his  father  the  deceased,  was 
shot  and  fell  at  the  gum-stump,  22  steps 
from  the  draw-bars,  and  In  the  direction 
of  bis  bouse;  that  he  (witness)  "ran  to 
tbe  toil  of  the  bill  to  tell  his  folks  that 
poor  old  Pa  was  killed;*  that  he  was 
gone  only  a  "mlnate  or  two;"  and  that 
on  bis  return  be  found  his  father,  the  de- 
ceased, lying  near  the  road,  22  steps  from 
the  gum-stump.  For  some  nnezplalned 
reason,  this  witness  thus  sought  to  create 
the  Impresalon  that  the  accused  bad,  after 
shooting  tbe  deceased,  moved  his  body 
back  to  the  road  side,  near  the  draw- 
bars; the  obvious  purpose  being  to  show 
that  the  deceased  had  been  pui-sued  to 
the  gum-stump,  and  there  shot.  The 
story  Is  a  most  Improbable  one.  Its 
ready  refutation  is  found  In  the  witness 
himself.  He  says  he  was  gune  only  a  min- 
ute or  two.  In  which  time  it  is  not  reason- 
able to  believe  that  the  body  could  have 
been  moved.  If,  Indeed,  the  thought  of  do- 
ing so  could  have  occnrred  to  the  accused 
nnder  the  circumstances.  Moreover,  there 
was  direct.  Independent,  and  uncontra- 
dicted evidence  that  this  w^ltnees  was,  for 
only  some  50  yards  ot  the  distance  trav- 
ersed by  blm  In  going  to  tell  what  had  oc- 
cnrred, ont  ot  view  of  the  gum-stump; 
and  from  his  own  statement,  that  he  was 
gone  only  a  minute  ortwo.be  could  not 
have  been  out  of  sight  of  the  gam-stump 
for  as  much  as  a  half  minute.  And  yet, 
after  making  this  Incredible  statement 
that  the  deceased  was  shot  and  fell  at 
the  gum-stump,  and  that  the  body  was 
moved  back  to  the  road-side,  22  steps  dis- 
tant, this  same  witness.  In  his  cross-ex- 
amination, says:  **  I  know  It  was  32  steps 
from  the  gum  stump  to  where  my  poor 
old  Pa  tell,  for  1  stepped  it.  When  I 
stepped  it  I  only  stepped  a  toot  at  a 
time,"  etc.  Obrlously,  this  witness  was 
either  a  part  simpleton,  or  one  wholly  In- 
competent to  testify;  and  it  would  seem 
that  but  little  credit  could  be  given  to  his 
statement  by  any  upright  Judge  presiding 
at  a  trial  involving  the  life  of  a  buman  be- 
ing. 

Seabert  Hash  and  Rowan  Hash,  broth- 
ers of  the  plaintiff  in  error,  were  the  only 
other  wltnesHes  to  the  deadly  confiict. 
ReabertHaHh  is  certified  as  saying:  "I  am 
16  yean  old.  I  remember  the  day  de- 
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ceased  was  killed.  I  waa  there.  I  went 
there  to  help  Cnl.;  help  fix  ophUrence. 
As  we  got  done,  A.  Rutherford  came  up 
on  hltl  near  a  chee.  tree.  Itutlierford  came 
to  the  bara,  and  anked  bro.  if  he  was  f^o- 
InK  to  put  up  bare;  told  him  that  he 
would  not  do  it;  that  he  would  bnlld  a 
fence.  Rutherford  came  to  the  chestnut 
tree,  and  waa  slgtitln;^  down  the  fence, 
and,  as  the  accused  passed  through  the 
draw-bar  place,  Itutherford  said  to  blm, 
*Are  you  going  to  put  up  draw-bars 
here?*  Accused  said.  'Yee.'  Rutherford 
said,  '  Ton  ueed  not  do  It :  I  wlil  get  some 
hands  and  build  me  a  fence.'  Accused 
said, 'Build  as  much  as  yon  please,  bat 
bnlld  It  outside  of  the  row  of  stakes  which 
you  see  I  have  driven  in  the  ground.' 
Rutherford  replied,  'I  will  build  it  where  I 

d  d  please,  and  I  am  going  to  have  tills 

line  run.'  Accused  said, '  Run  It  as  much 
as  you  please,  so  you  pay  for  It,'  Ruther- 
ford said,  '  I  will  make  you  help  pay  for  It.' 
Accused  said, '  Did  I  not  offer  you  every- 
thing fair,  even  after  you  drew  your  gnn 
twice  on  me  this  morning?'  Rutherford 

said,  'Ton  are  a  d  d  liar.   I  didn't 

draw  tiiy  gun  on  you.*  Accused  said, 
'You  areanother.*  Rutherford  said,  'You 

are  a  d  d  liar,  G  d  d  n  you,*  and 

here  drew  his  knife,  open,  from  bis  right 
pants  pocket,  and  struck  the  accused,  cut- 
ting his  pants  and  drawers  about  the 
waistband,  and  cutting  his  left  arm  be- 
tween the  elbow  and  shoulder;  and  the 
accused  retreated  from  the  time  the  knife 
was  first  drawn  until  he  was  down  to  a 
fence,  when  he  raised  up  his  lefc  hand  to 
ward  off  another  blow  of  said  Rutherford, 
and  caught  said  blow,  wttb  hl9  arm  and 
band  raised,  between  the  thnmb  and  first 
finger;  and  at  this  time  the  accused  had 
drawn  his  pistol,  raised  it,  and  fired, 
and  the  ball  took  effect  in  the  forehead, 
above  the  left  eye,  of  Rutherford,  and  be 
fell  to  the  ground;  and  the  accused  re- 
ceived a  severe  cutbetwecn  the  thumb  and 
forefinger  just  before  or  abont  tbe  time 
Rutherford  was  shot.  Rotliertord  fell,  and 
we  left.  I  went  after  our  coats,  Bowan 
after  axe,  and  Columbus  went  on  down 
the  road.  Isom  R.  was  near  deceased 
when  shut.  He  went  ott  towards  home. 
None  of  us  touched  the  body  after  It  fell. 
The  deceased  was  shot  right  by  the  side  of 
the  road,  and  was  left  lying  there.  The 
body  was  lying  on  Its  back.  Saw  no  one 
about  the  gum-stump.  Didn't  see  de- 
ceased's hat  after  he  was  shot.  Don't 
know  how  long  R.  bad  been  there  b^ore 
difficulty.  R.  first  asked  Col.  if  he  was  go- 
ing to  build  a  pair  of  baiv  there.  Defend- 
ant replied, 'Yes.*  Deceased  said, 'Tf  yon 
do,  build  it  on  yours.'  We  went  out 
there,  ]ust  after  12  o'clock,  to  tlx  up  fence. 
From  Hash's  to  where  the  dlfBculty  oc- 
curred was  about  100  yards.  There  were 
81  panels  of  fence.  Had  knife  in  his  hand 
when  he  fell.  I  saw  knife  after  he  fell. 
Stakes  were  put  there  by  Columbus  on  the 
line.  Deceased  cut  Hash  three  times,— 
across  body,  on  arm,  and  on  baud."  On 
cross-examination,  this  witness  said,  in 
substance:  "I  and  my  brother  were  help- 
ing Columbus  make  fence.  1  was  twent; 
steps  behind  when  dlfBculty  began,  and 
beard  what  was  said.  Accused  asked  de- 


ceased if  he  (Hash)  had  not  oOeredtodo 

all  that  was  fair  and  right,  even  alter  he 
(Rutherford)  drew  bis  gun  on  him.  That 
deceased  drew  tbe  knife  out  of  his  pocket. 
I  saw  him.  I  saw  part  of  the  handle  and 
the  blade,  and  can  swear  that  it  was  the 
knife  exhibited  In  court.  He  had  cut  my 
brother  three  times  when  he  shot  him.* 
Rowan  Hash,  In  his  account  of  how  tbe 
homicide  occurred,  said :  "  Rutherford 
came  to  tbe  chestnut  tree,  and  was  sight- 
ing down  the  fence,  and,  as  the  accused 
passed  througii  the  draw-bar  place,  Ruth- 
erford said  to  him, '  Ai-e  you  going  to  put 
up  draw-bara  here?'  Accused  said,  *Yes.' 
Rutherford  said. 'You  need  not  do  It.  I 
will  get  me  some  hands,  and  build  me  a 
fence.'  Accused  said, '  Build  as  much  at 
you  please,  hut  build  It  outside  uf  the  row 
of  stakes  which  you  see  I  have  driven  In 
the  ground.'    Rutherford  replied,  '  I  will 

build  It  w^here  I  d  il  please,  and  I  am 

golngtohave  this  line  run.'  Accused  said, 
'  Run  it  as  much  as  you  please,  so  you  pay 
for  It.'  Rutherford  said,  *I  will  make you 
help  pay  for  It.'  Accused  said, 'Did  I  not 
offer  you  everything  fair,  even  after  yon 
drew  your  gun  twice  on  me  this  morning  ?' 

Rutherford  said. 'You  are  a  d  d  liar.  I 

didn't  draw  my  gun  on  you.'  Accused 
said, '  You  are  another.'  Rutherford  said, 

'  Yoti  are  a  d  d  liar,  G  d  d  n  you,* 

and  here  drew  his  knife,  open,  from  bis 
right  pants  pocket,  and  struck  the  ac- 
cused, cutting  his  pants  and  drawers 
about  tbe  waistband,  and  cutting  his  left 
arm  between  the  elbow  and  shoulder; 
and  the  accused  retreated  from  the  time 
the  knife  was  first  drawn  until  he  was 
down  to  a  fence,  when  he  raised  up  bis  left 
hand  to  ward  olt  another  blow  of  said 
Rutherford,  and  caught  said  blow,  with 
his  arm  and  hand  raised,  between  the 
thumb  and  first  finger:  and  at  this  time 
the  accused  had  drawn  his  pistol,  raiaed 
It,  and  fired ;  the  bail  took  effect  in  tlie 
forehead,  above  tbe  left  eye,  of  Ruther- 
ford, and  he  full  to  the  ground;  and  the 
accused  received  a  severe  cut  between  the 
thumb  and  forefinger  just  before  or  about 
the  time  Rutherford  was  shot. "  He  far- 
ther teetlfled.  In  substance,  that  he  (Row- 
an Hash)  bad  no  pistol;  that  the  body  of 
deceased  was  not  moved  after  he  fell,  and 
that  he  tell  near  the  road,  abont  nine  steps 
from  tbe  new  draw-bar  place;  that  ac- 
cused gave  back  when  deceased  was  strik- 
ing at  blm.  Ue  further  says  that  be  saw 
deceased  draw  the  knife  from  his  rifflit 

Borket;  that  It  was  a  large  knlfb,  wltb 
uck-horn  handle,  and  that  the  knife  was 
gripped  in  the  band  of  deceased  after  he 
fell :  that  deceased  did  not  cut  accused  to 
the  hide  on  the  body,  but  cut  his  arm,  and 
it  bled  freely;  that  be  (witness)  was  not 
about  the  gum-stump  that  day,  and  that 
the  stump  was  about  80  steps  from  draw- 
bars; that  there  whs  no  difficulty  at  the 
stamp,  and  that  witness  did  not  see  the 
accused  there  that  day;  and  that  the 
chestnut  tree  is  abontSor  4  panels  of  fence 
from  the  bars.  Thesetwo  witnesses,  who 
were  introduced  on  behalf  of  the  accused, 
substantially  agree  in  their  statements  as 
to  how  and  where  tbe  homicide  occurred. 
They  both  testify  that  the  deceased  was 
shot  and  f^  at  or  near  the  druw-bars. 
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The  accaaed  also  testified,  and  him  state- 

nieiit  ajsrees  substantially  with  tbat  of 
Seabert  and  Rowan  Hanh.  And  ail  these 
concar  In  saylnK  that  the  deceased  came 
first  to  the  chestnut  tree,  from  which 
polDt  he  was  slghtlnfc  down  the  fence; 
tbat  he  then  came  to  tli«  draw-bars, 
where  the  cooTersatlon  was  commenced 
by  bim  with  the  accused,  and  near  which 
puint  he  was  shot  and  fell. 

Sach  being  the  theory  of  the  defense, 
what  was  that  of  the  prosecution?  Brief- 
ly recapitulated,  It  may  be  stated  thus: 
Isham  Rutherford,  theson  of  the  deceased, 
and  only  witness  Introduced  for  the  com- 
monwealth who  was  present  and  saw 
what  occurred,  saya  tbat  be  and  the  de- 
ceased went  by  the  path  from  the  bouse 
to  the  draw-bars;  that  they  first  stopped 
at  the  bars,  near  the  chestnut  tree.  This 
was  said  on  his  cross-examination.  He 
had  on  his  examination  lu  chief  made 
this  statement:  "They  [meaning  the  ac- 
cased  and  his  two  brothers]  were  prop- 
plDsr  np  the  fence  down  at  the  lower  end 
of  the  fence  they  bad  moved.  Mypoorold 
Pa  said.  '1  win  get  metwn  ortbree  bands, 
and  build  me  a  fence.*  Prlsonersaldnoth- 
Idk  to  that,  bat  went  to  dilvlng  stakes, 
then  threw  his  axe  down,  and  started  at 
Pa.  Hash  says  to  my  poor  oldPn,  'What 
made  yon  draw  yourKunon  metliis  morn- 
ing?' Pa  told  him  he  was  a  liar;  be  nerer 
done  It.     Prisoner  replied,  *y<in  are  a 

G  d  d  n  liar.'    Prisoner  drew  his 

pistol.  My  poor  old  Pa  said  he  bad  no 
weapons,  and  lust  stood  there.  There 
was  a  gum-stump  where  he  (deceased) 
fell,  and  oi>en  woods  around.  When  the 
conversation  commenced,  my  poor  old  Pa 
and  myself  were  at  the  dra  w-bars,  close 
to  tbe  ruad.  They  were  50  yards  uortb  of 
as.  When  we  went  up  there,  we  went  the 
path  to  the  bars.  The  chestnut  tree  was 
22  steps  from  where  my  poor  old  Pu  was 
shot.  When  we  left  the  tree,  we  started 
towards  home,"  etc.  He  (Itiham  Ruther- 
ford) had  just  previously,  In  his  statement 
in  chief,  made  a  lees  circa mstantlal.  but 
macta  dearer,  statement,  la  which  he  said : 
"Mr.  Hash  and  bin  two  brotbera  were 
fencing.  Father  says, '  luee  you  are  bulld- 
iogsome  fence.'  My  poor  old  Pa  studied 
a  little  whlA,  and  said.  *  I  will  build  me  a 
piece  of  fence.*  They  then  came  up  to  us. 
Columbus  Hash  said  to  my  old  Pa,  'What 
made  you  present  your  gun  on  me  this 
morning?*  Mypoorold  Pa  told  him  he 
was  a  Uar;  he  never  drew  it.  The  prison- 
er said, 'Von  aw  a  G  d  d  u  liar.* 

The  prisoner  then  drew  his  pistol.  My 
poor  old  Pa  says, 'I  have  no  weapons.* 
Prisoner  then  shot  him,  and  In  a  minute 
Rowan  Hash  drew  a  pistol."  etc.  Take 
all  the  variant  statements  of  this  witness 
together,  and  It  is  impossible  to  extract 
from  them  any  meaning  other  than  that 
tbe  fatal  rencounter  occurred  at  tbe  drew- 
bars,  and  that  the  deceased  was  there  shot 
and  there  fell.  Re  distinctly  states  that 
the  conversation  which  led  up  to  tbe  con- 
flict of  blood  was  commenced  hy  bisfatber, 
the  deceased,  at  the  draw-bars.  He  does 
not  intimate  that  there  was  anylull  in  tbe 
eonversatiGn  from  Uscommencementnntll 
the  fatal  shot  was  fired  and  the  deceased 
IdL  Mor  la  it  poaaible,  from  his  statement. 


that  tbe  deceased  ever,  of  bis  own  volition, 

left  the  draw-bare,  where,  according  to 
this  witness,  be  Htood  unarmed  and  was 
shot.  He  nowhere  speaks  of  the  deceased 
going  from  the  draw-bars  to  tbe  chestnut 
tree.nordoeshe  intlmatetbat  thedeceased 
was  either  pursned  or  intercepted  and 
shot;  but.artershowlngthat  the  deceased 
must  have  been  shot  at  or  near  tbe  draw- 
bars, he  does  say  that,  wbeu  deceased  left 
tbe  tree,  (chestnut  tree,)  "we  started  to- 
wards home,''and  thaftherewae  agum- 
stump  where  deceased  fell.** 

lu  this  state  of  the  testimony,  the  trial 
Judge,  by  certain  Instructions  given  or  re- 
f used,  propounded  the  law  In  the  remarka- 
ble manner  now  to  be  Inqalred  Into.  As 
already  stated,  of  the  six  InstrnctlDnB 
offered  by  tbe  commonwealth  tbe  court 
gave  the  first  four,  to  which  there  was  no 
oblectiou;  but  in  lieu  of  tbe  last  two  it 
gave  two  others,  of  which  the  first  is  as 
follows:  "(5)  If  the  Jury  believe  from  the 
evidence  that  deceased  was  going  from 
drawbars  towards  bis  borne,  and  had  got 
to  a  point  at  wblcb  a  gam-atump  stands, 
and  the  accused  advanced  towards  and 
came  near  to  bim.  and  drew  from  bis  person 
a  pistol, and  tbattheplstul  npto  that  time 
bad  been  concealed,  and  tbat  tbe  accused 
then  and  there,  with  a  wlllfal.  deliberate, 
and  premeditated  Intent  to  kill  deceased, 
shot  him  fatally  with  tbe  platol,  and  tbat 
the  deceased  was  making  no  assault,  nor 
doing  any  avi>rtact  Indicative  of  any  inten- 
tion to  make  an  assault,  on  the  accused, 
then  tbe  accused  would  be  guilty  of  mur- 
der in  the  first  degree.  **  In  tbe  light  nf  the 
eFldence  contained  In  the  record,  this  in- 
struction Is  pregnant  with  error,  there  be- 
ing at  least  twusoand  objections  thereto: 
First.  There  Is  no  evidence  In  the  record 
which  tends  to establlHb the  main  propoul- 
tiou  contained  In  the  Instrnctfon.  The 
only  facts  testified  to  by  Isham  Rntberford, 
the  only  witness  Introduced  by  the  com- 
monwealth who  was  present  when  the 
homicide  occurred,  tending  to  that  result. 
Is  the  Tact  tbat  tbe  accused  drew  bis  pistol 
and  shot  the  deceased,  and  that  befell  at 
tbe  gum-stump.  Tbereie  no  evldencethat 
the  deceased,  after  the  commencement  of 
theconversationat  thodraw-hars,  wasgo- 
lug  home,  and  had  got  to  tbe  gum-stump, 
and  tbat  the  accused  advanced  towards 
and  came  near  to  him,  and  then  drew  from 
hie  person  a  pistol,  and  that  the  pistol  up 
to  that  time  had  been  concealed.  On  tbe 
contrary,  as  already  shown,  tbla  witness 
testified  that,  when  tbeconvereatloncom- 
menced,  "we  were  at  the  draw-bars;" 
that  tbe  deceased  addressed  a  remark  to 
the  accused  and  his  brothers;  tbat  they 
then  came  up  to  us;  that  then  the  lie  was 
given  and  returned ;  and  that  the  accused 
then  drew  bla  pistol,  and  shot  the  de- 
ceased. There  is  nothing  whatever  even 
tending  to  show  that  the  deceased  was 
either  pursued  or  intercepted  by  tbe  ac- 
cused, and  was  shot  by  him  with  a  pistol 
wblch.  up  to  the  time  of  his  overtaking 
the  deceased,  bad  been  concealed,  as  la  er- 
roneously assumed  in  tbe  Inatrnction. 
Hence  the  Instruction  was  irrelevant,  well 
calculated  to  mislead  the  Jury,  and  doabt- 
less  did  mislead  them.  Second.  Tbe  In- 
atractlun,  in  effect,  aupposea  tbe  evidence 
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tendinis  to  sapport  tbe  thenry  of  detenae 

Bet  up  by  the  accused.  It  la  a  rule  too  well 
settled  to  need  tbe  citation  of  authorities, 
that,  where  an  Instruction  undertakes  to 
recite  the  evidence,  it  must  not  garble  the 
same  by  faring  a  portlun  ol  it,  and  wlth- 
faolcling  the  rest;  the  well-established  prin- 
ciple being  that  the  accused  has  a  right  to 
a  full  and  correct  statement  by  the  cfiart 
of  the  law  applicable  to  the  ertdence  In 
his  case,  and  that  any  misdirection  by  tbe 
court,  In  potntof  law, on  mutters  material 
to  the  Issue,  is  ground  for  a  new  trial. 
Whart.  Crtm.  PI.  §§  7U9,  710;  Rea  v.  Tro1> 
ter,  26  Grat.  585;  Honesty's  Case,  81  Va. 
283.  In  tbe  present  case  there  were  other 
persons  pr^nt  at  the  homicide,  and  who 
testified  at  the  trial.  The  court  should 
not  have  based  Its  Instruction,  as  It  did, 
upon  tbe  testimony  of  the  only  witness 
whom  the  attorney  for  the  common- 
wealth saw  fit  to  Introduce.  It  should 
have  recited  tbe  testimony  of  Heabert 
Hash,  Rowan  Hash,  and  the  accused,  and 
have  based  an  hypothetical  alternative 
instroctloa  upon  tbclr  testimony,  and 
thus  have  presented  the  theory  of  the  de- 
fense as  well  ae  that  of  the  prosecution, 
so  that  the  Jury  might  be  enabled  to  have 
before  it  the  whole  case,  and  to  adopt  tbe 
one  theory  or  the  other,  eccordlngto  their 
opinion  as  to  the  credibility  of  the  respect- 
ive witnesses. 

In  lieu  of  the  sixth  Instmctlon  aslced  (or 
by  tbe  attorney  for  the  commoDwealth. 
the  court,  of  its  own  motion,  gave  the  fol- 
lowing: "The  court  instructs  the  Jury 
that  a  man  cannot  In  any  case  Justify  tbe 
killing  of  another  upon  the  pretense  of 
self-defense,  unless  he  be  without  fault  In 
bringing  the  necessity  of  so  doing  upon 
bimsell.  Therefore,  If  the  Jury  believe 
from  the  evidence  that  tbe  accused  built 
the  fence  spoken  of  by  the  witnesses,  run- 
ning north  from  the  draw-bars  mentioned 
by  the  wltnesBes,  upon  the  line  between 
himself  and  tbe  deceased,  so  that  It  rested 
partly  on  the  land  of  each,  and  that  the 
deceased  Joined  to  the  same  at  the  draw- 
bars, thereby  inclosing  Ills  preuilsea,  and 
that  said  fence  had  been  used  as  a  line 
fence  between  the  accused  and  deceased 
for  a  number  of  years,  and  that  deceased 
had  notified  accused  not  to  remore  said 
fenre,  anri  that  the  accused  afterwards, 
on  the  day  of  the  homicide,  armed  himself 
with  a  pistol,  and.  In  company  with  two 
brothers,  went  to  tbe  fence  with  Intent  to 
remove  tbe  same  with  force.  If  neessary. 
and  did  remove  said  fence,  then  he  was 
guilty  of  an  unlawful  Oct;  and  If  the  de- 
ceased came  upon  the  pi-emises  while  the 
unlawful  act  was  being  committed,  and 
then  and  there,  on  account  thereof,  a  con- 
flict arose,  in  which  the  accused  killed  the 
deceased,  then  the  accused  cannot  avail 
himself  of  tfaeplea  of  necessary  seif-defense. 
But  the  court  Instructs  the  Jury,  further, 
that  If  they  believe  from  the  evidence  that 
the  accused  had  reasonable  ground  to  fear 
that  deceased  might  kill  hin>.  or  do  him 
some  great  bodily  harm,  wbtio  he  was  en- 
gaged in  the  exercise  of  his  lawful  right  of 
removing  said  fence,  then  the  accused 
might  lawfully  arm  himself  for  the  pur- 
pose. If  It  became  necessary,  of  protei:ting 
his  life  and  person ;  and  if  the  accused  did. 


after  belnff  notlfled  by  the  deceased  not  to 
remove  said  fence,  on  tbe  day  of  tbe 
homicide,  and  In  company  with  two 
brothers,  after  arming  himself  with  a  pis- 
tol, proceed  to  remove  said  fence,  with  no 
intent  to  use  said  pistol,  except  only  to 
protect  bis  life  and  person  while  engaged 
in  the  exercise  of  his  lawful  right,  then  the 
accused  was  not  engaged  In  an  unlawful 
act;  and  if  the  deceased  came  upon  the 
premises  while  tbe  accused  was  so  en- 
gaged In  Temoring  the  fence,  or  after  Its 
removal,  and  on  account  thereof  a  conflict 
arose,  then  the  accused  would  not  bo  pro- 
clnded  from  availing  himself  of  the  plea 
of  self-defense,  if  the  conflict  was  of  such  a 
character,  and  tbe  conduct  of  tbe  accused 
in  the  conflict  was  such,  as  to  make  the 
killing  of  deceased  by  the  accused  excos- 
able  homicide."  This  Instruction  Is  pal- 
pably erroneous  in  several  respects.  The 
law,  under  circumstances  such  as  charae* 
terlze  the  present  case,  asserts  no  such 
cruel  and  inhuman  doctrine. 

(1)   The  word  "pretense"  In  the  first 
paragraph  of   the  instruction,  Implies 
sham,  falsity,  and  gronndlessness;  and 
now  as  it  Is,  In  the  outset  of  the  lostrne- 
tlon.  it  gives  color  io  all  that  follows,  and 
In  effect  says  to  the  Jury  ihat  tbe  defense 
set  up  by  tbe  accused  is  n  mere  false  pre- 
tense, and  could  but  prejudice  tbe  minds 
of  tbe  jury  against  tbe  theory  of  necessary 
sell-defense  relied  on  by  tbe  accused.  In- 
stead ot  tbe  word  "pretense."  thus  em- 
ployed in  tiie  Introductory  sentence  of  the 
instruction,  the  word  "plea"  should  have 
been  used.   It  Is  often  tbe  case  that  the 
circumstances  attending  a  homicide  are 
such  that  the  court  may,ln  an  inHtruction 
to  the  Jury,  based  on  the  evidence  ad- 
duced at  the  trial,  properly  employ  the 
word  "pretense;"  as,  for  Instance,  where 
the  evidence  strongly  tends  to  show  that 
the  accused  sought  and  brought  about 
the  deadly  conflict  In  order  to  have  a  pre- 
text for  kllllug  b's  adversary,  or  doing 
him  orreat  bodily  barm.   In  such  case  it 
would  not  only  be  the  right  but  tbe  duty 
of  the  court  to  propound  to  tbe  jury  an 
hypothetical  case  based  upon  such  evi- 
dence, and  to  say  to  them  that  if,  from  tbe 
eridence,  they  believe  the  case^snpposed  in 
the  Instruction  to  be  true,  then  the  accused 
is  guilty  of  murder,  and  that  he  cannot 
Justify  such  killing  under  the  "pretense* 
of  necessary   self-defense.     But   this  is 
widely  different  from  saying,  as  tbe  court 
did  in  the  paragraph  under  consideration, 
that  "a  man  cannot  In  any  case  Justify 
the  killing  of  another  upon  the  pretense  of 
self-defense  unless  he  be  without  fault  in 
bringing  the  necessity  of  so  doing  upoo 
himHelf. "   Not  only  does  this  part  of  tbe 
instruction  assert  a  proposition  that  can-  i 
not  be  maintained,  as  will  presently  tie  I 
shown,  but  in  its  frame  and  structure  it  Is 
paradoxical  and  absurd.    It  asserts  In  j 
one  sentence  two  irreconcilable  propoel-  ' 
tions:    First,  that  no  man  can  Justify  tbe 
killing  of  another  upon  the  pretense  ot  j 
self-defense  unless  he  be  without  faoltin 
bringing  tbe  necessity  of  so  doing  npon 
himself;  and,aecond,by  necessary  implica-  | 
tion.  that  a  man  may  In  any  casnJuBtlfy 
tbe  killing  of  another  upon  tbe  pretense  of 
self-defense  if  he  be  withont  fault  In  briDs>- 
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his  t]ie  Deeflnlt7  of  so  dolns  upon  himself. 
ObvloQBly,  no  qamtloo  cunld.  arise  in 
either  case  as  to  pretense.  The  absurdity 
is  too  palpable  to  need  comment. 

But  tUe  paragraph  In  qaestion  goes  fur- 
ther, and  asserts  a  proposition  which,  in 
effect,  strikes  at  some  of  the  most  rltai 
prlufiples  of  ertmlnal  Jnrtepmdence  tonch- 
higthelawof  self-defense.  In  dlscnsslngr 
the  question  when  killinsr  In  self-defense  Is 
permissible,  Bisbop  says:  "The  rule  Is 
commonly  stated  In  the  American  cases 
thus;  If  the  Individual  asnaulted,  being 
himself  without  fault,  reasonably  appre- 
hends death  or  ffreat  bodily  harm  to  blm- 
self  unless  be  kills  bis  assailant,  tbe  killing 
Isjnstlfiable."  IBlsh.Crlm.Law. r9th£d.l 
S886.  "There  are  two  kinds  of  permissible 
defense  of  person  or  property.  The  one 
extends,  when  necessary,  to  the  taking  of 
the  aggressor's  life;  and  this  Is  called  tbe 
•perfect'  defense.,  The  other,  or  •imper- 
fect,* defense  does  not  permit  him  who  em- 
ploys it  to  go  so  far;  bntbemay  resist 
treapasserB  on  bis  person  or  property  to 
an  extent  not  exactly  the  same  In  all  clr- 
eumstancea.  yet  not  Involving  the  life  of 
the  trespnsser;  and  this  Is  called  the  'Im- 
perfect *  defense. "  Id.SSS40,841.  Tbesame 
eminent  author  says:  "The  right  to  de- 
fend one's  person  or  property  proceeds 
from  necessity;  and  bowever  complete 
this  right  may  be.  or  bowever  far  tbe  law 
permlta  It  to  be  carried,  it  stops  where 
necessity  ends.  The  party  making  the  de- 
fense may  use  no  lostrument  and  no  pow- 
er beyond  what  will  simply  prove  etfect- 
oal.  Thus,  though  it  is  lawful  for  one  to 
oppose  another  who  is  committing  a  fel- 
ony, tiven  to  tbe  taking  of  his  life,  yet,  if 
there  is  no  obstacle  to  bis  arrest,  the 
abootlng  of  bim  In  the  felonious  act,  In- 
stead of  baTlng  bim  arrested,  Is  a  felo- 
nious homicide ;  and,  wfalle  It  Is  lawful  to 
kill  a  man  In  self-defense,  still  bis  mere  as- 
sault with  the  fist  will  not  Jnetlfy  the  ln> 
stant  taking  of  hie  life  by  a  stab,  and  to 
thus  resort  to  a  defense  wholly  unnecee- 
aary  Is  mnrder.  It  Is  not  lawful  to  kill 
another,  who  even  meditates  tbe  taking 
ot  one's  life,  till  some  overt  act  Is  done  In 
ponnance  of  the  meditation;  In  other 
words,  till  the  danicer  becomes  Immediate. 
Tbe  steps  necessary  may  be  taken,  and  no 
more.  Thns,  again,  a  man  who  expects 
to  be  attacked  shoald  firet  employ  the 
means  In  his  power  to  avert  tbe  necessity 
of  eeU-detensB;  and  until  be  has  done  this 
his  right  of  self-defMse  does  not  arise. 
Nor  can  a  man  avail  himself  ot  a  necessity 
wbleh  be  has  knowingly  and  wlllfolly 
brought  upon  himself.  ?et  one  assaulted 
by  another,  who  has  threatened  to  kill 
him.  Is  not  bound  to  run  In  the  particular 
instan  t ;  th  us  Increasing  his  danger  by  en- 
couraging the  assailant  to  repeat  the  at- 
tempt when  he  will  be  lees  prepared  to  re- 
aSmtr^  Id.  H  842-844.  In  support  of  these 
propositions,  which  are  founded  in  rea- 
son, Justice,  and  humanity,  the  author 
cites  very  numerous  authorities.  In  the 
above  summary  wehave  a  clearstatement 
of  the  law  with  respect  to  one's  right  to 
defend  his  person,  and  how  far  that  right 
may  be  carried.  Elsewhere  thp  same  au- 
thor f^ves  a  summary  showing  the  right 
to  defend  one's  property.  Be  says:  "One 


in  defense  ot  his  property  must  not  com- 
mit a  forcible  detainer,  a  riot,  or  any  like 
crime.  He  must  not  kill  the  aggressor; 
but,  If  the  question  comes  to  this,  he  must 
find  his  redress  In  the  courts.  If  the 
wrongful  act  In  proceeding  to  a  felony  on 
the  property,  be  may  then  kill  tbe  doer  to 
prevent  tbe  felony.  It  there  Is  no  other 
way ;  otherwise,  this  ex  Creme  measure  Is 
not  lawfnl.  And  tbe  defense  may  be  such, 
and  such  only,  as  necessity  requires;  of 
coume,  wUhtn  the  limits  which  forbids  tbe 
taking  of  life.  Thr^relurea  man  commits 
a  felonious  homicide  wbo  Inflicts  death  in 
opposing  an  unlawful  endeavor  to  carry 
away  bis  property.  Th^  Is  here  the 
right  to  resist,  but  not  to  the  taking  ot 
life.  In  tbe  above  formula  we  have  the 
doctrine  concisely  stated  In  respect  to 
both  the  perfect  and  tbeimperiecc  right  ut 
self-defense,  and  we  have  also  a  clear  rec- 
ognition of  tbe  essential  diptlnctlon  be- 
tween the  two.  The  perient  right  ot  self- 
defense  extends,  when  necessary,  to  the 
taking  of  the  aggressor's  lite,  but  It  can- 
not be  resorted  to  for  tbe  protection  ol 
property,  except  where  It  consists  ot  the 
castle,  or  a  felony  Is  being  committed  on 
It;  while,  on  tbe  other  hand,  tbe  Imper- 
fect right  of  defense  is  permitted  as  well 
of  the  property  as  the  person.  Hence  a 
man  may  lawfully  defend  bis  property  in 
possession  by  any  degree  ot  force,  short  f>f 
the  taking  of  life,  necessary  to  make  tbe 
defense  effectual,  unless  it  amonnts  to  a 
riot,  a  forcible  detainer, or  some  other  like 
crime.  Yet  he  cannot  proceed  therein  be- 
yond what  necessity  requires."  1  BIsh. 
Crim.  Law,  §3  This  doctrine  of 

perfect  and  Imperiect  defense  Is  well  Illus- 
trated by  Bishop,  as  follows:  "If,  with- 
out provocation,  a  man  draws  his  aword 
npon  another,  who  draws  In  d^ense, 
whereupon  they  fight,  and  tbe  flrst  slays 
his  adversary,  bis  crime  Is  murder,  for  he 
wbo  seeks  and  brings  on  a  quarrel  cannot, 
In  general,  avail  himself  of  bis  own  wrong 
in  defense.  But,  where  an  assault  which 
Is  ndther  calculated  nor  Intended  to  kill  Is 
returned  by  violence  beyond  what  is  pro- 
portionate to  the  aggression,  the  charac- 
ter of  the  combntis  changed ;  and  If,  with- 
out time  for  his  paHsloii  to  cool,  the  as- 
sailant kills  the  other,  be  commits  only 
manslaughter,"  Horrigan  nud  Thomp- 
sou,  In  their  cases  in  self-defense,  p.  227,  In 
a  note  to  Stotfer  v.  State,  15  Ohio  8t.  47, 
cited  In  State  v.  Partlow.  90  Mo.  608. 4  8. 
W.  Bep.  14,Klve  an  admirable  summary  ot 
the  authorities  on  this  sDbJect,  as  follows : 
"If  he  [the  slayer]  provoked  the  combat 
or  produced  tbe  occasion  In  order  to  have 
a  pretext  for  killing  bis  adreraary,  or  do- 
ing bim  great  bodily  harm,  the  killing  will 
be  murder,  no  matter  to  what  extremity 
be  may  have  been  reduced  In  tbe  combat. 
But  If  ha  provoked  the  combat  or  pro- 
duced the  occasUm  without  any  felonious 
Intent,  Inteudlug,  tor  Instance,  an  ordi- 
nary battery  merely,  the  final  killing  In 
self-defenae  will  be  manslaughter  only." 
Here  Is  a  clear  recognition  of  the  doctrine 
that,  although  the  slayer  provoked  the 
combat  or  produced  the  occasion,  yet.  If  It 
was  done  without  any  felonious  Intent, 
tbe  party  may  avail  himself  of  the  plea  ot 
self-defense.   In  the  case  ol  State  v.  Part. 
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low,  BDpra,  tbe  learaed  ]nde%  delivering 
the  uplnlon  cites,  In  support  of  this  doc- 
trlne:  State  v.  Lane.  4  Ired.  IIS;  Reg.  r. 
8mitb»8Car.  &  P.  160;  Slansfater's  Case, 
11  Leigh,  680;  Marpby  T.  State, 87  Ala.  143; 
Adams  V.  People,  47  111.  876;  State  v.  Hll- 
dreth,  9  Ired.  429;  State  t.  Hogue,6  Jones, 
{N.  C.)  881;  State  v.  Martin,  2  Ired.  101; 
Atkins  7.  State,  16  Ark.  668:  Cotton  r. 
State,  31  Miss.  601;  Stewart  v.  State,  1  Ohio 
St.  66;  Stater.  Hill,  4  Dev.  &  B.  491;  and 
2  BIsh.  Crim.  Law,  §  702,  supra,— and,  by 
way  of  enforcing  this  weU-aettled  legal 
principle,  tbe  learned  Judge  nialces  this  re- 
mark: "Indeed,  the  assertion  that  one 
who  beRlns  a  quarrel  or  brings  on  a  diffi- 
culty with  tbe  felonious  purpose  to  kill  tbe 
person  assaulted,  and  accomplishes  such 
purpose,  Is  guilty  of  murder,  and  cannot 
avail  himself  of  tbedoctrlne  of  self-delense, 
carries  with  It  In  its  very  bosom  the  In- 
evitable corollary  that  If  tbe  ifuarrel  be 
begun  without  a  felonious  purpose,  then 
tbe  bonilcldat  act  will  not  be  murder.  To 
deny  this  obvious  deduction  Is  equivalent 
to  the  anomalous  asstrtlon  that  there  can 
be  a  felony  without  a  felonious  Intent; 
that  tbe  act  done  characterizes  tbe  Intent, 
and  not  the  Intent  the  act.  Tbe  bare 
statement  of  such  a  doctrine  accompHsbes 
Its  own  ample  refutation,— a  doctrine  in- 
consistent with  Its  premises,  and  illogical 
In  its  conclusion.  In  the  light  of  this  well- 
settled  doctrine,  it  Is  manifest  that  the 
trial  court  erred  egregioosly  In  saying  to 
tbe  Jury  that  "a  man  cannot  in  any  case 
Justify  tbe  killing  of  another  upon  tbe  pre- 
tense of  self-defense  niiless  he  be  without 
fault  In  bringing  tbe  necessity  of  bo  doing 
apon  himHelf. "  Recurring  now  to  the  rule 
laid  down  by  Bishop,— that  if  tbelDdlvld- 
nal  assaulted,  being  himself  without  fault, 
reasonably  apprehends  death  or  great 
bodily  injury  to  himself  unless  he  kills  the 
assailant,  the  killing  is  justifiable,— the 
Inquiry  presents  Itself,  what  "fault"  Is  It 
that  will  deprive  a  man  of  bis  plea  of  ins- 
tiflable  self-df^ensA?  This  qnestion  has 
already  been  answered  by  the  authorities 
cited.  It  Is  tbe  "fault"  of  seeking  and  di- 
rectly brlnglns  about  the  occasion  for  the 
killing;  limited,  however.by  tbe  Intention 
with  which  the  occasion  was  brought 
about.  Inasmuch,  therefore,  as  the  right 
of  a  party,  accused  of  a  felonious  homi- 
cide, to  avail  himself  of  the  plea  of  Justifi- 
able self-defense  depends  upon  the  Intent 
with  which  be  provoked  tbe  difficulty, 
and  inasmuch  as  It  Is  tbe  doctrine  of  the 
law  that  no  man  la  to  be  punished  as  a 
criminal  unless  his  Intent  Is  wrong,  and  as 
the  Intent  la  a  fact  to  be  found  by  the  Jury, 
then  In  every  case  where  tbe  evidence 
creates  any  doubt  as  to  the  character  of 
the  Intent  the  court  abould  Instruct  the 
Jury  as  to  the  distinction  between  perfect 
and  imperfect  defense,  as  applicable  to  the 
particular  circumstances  attending  the 
homicidal  act  of  the  accused.  Meuly'a 
Case.  (Tex.)  9  S.  W.  Rep.  668.  and  antbori- 
ties  cited. 

(2)  The  second  paragraph  of  said  sixth 
Instruction  is  to  tbe  effect  that  If  tbe  Jury 
should  believe  that  the  accused  bad  built 
the  fence  on  the  line  between  his  land  and 
that  of  tbe  deceased,  and  that  said  fence 
had  been  used  aa  a  line  fence  tor  a  number 


of  yeara,  and  deceased  had  notified  tbt 
accused  not  to  remove  It,  then  tbe  remov- 
al of  the  fence  by  the  accused,  under  the 
drcomstances,  was  an  onlawfnl  act,  and 
that  It  the  accused  killed  tbe  deceased  la 
a  conflict  on  account  thereof,  then  tbe  ac- 
cused could  not  avail  himself  of  tbe  pleaol 
necessary  self-defense.  This  Is  unquestion- 
ably a  misstatement  of  the  law.  Such 
removal  of  the  fence  could  have  amount- 
ed to  nothing  more  than  a  mere  trespasB, 
If  that;  and  If,  to  prevent  such  trespass, 
the  deceased  had  made  an  attack  on  the 
accused  with  a  deadly  weapon,  under  cir> 
cumstances  calculated  toexclte  In  the  mind 
of  tbe  latter  a  reasonable  apprehension  of 
death  or  great  bodily  Injury  to  himself, 
can  It  be  possible  that  to  kill  bis  assail- 
ant under  such  circumstances  would  de- 
prive blm  of  tbe  right  to  avail  himself 
of  the  plea  <if  self-defense?  Certainly  not. 
as  Is  shown  by  the  authorities  already  re- 
ferred to.  A  man  may  even  draw  bis 
sword  in  a  quarrel  with  his  adversary; 
then,  ou  reflection,  may  decline  the  flgbt 
and  withdraw;  but,  on  being  pursupd, 
may  turn,  and,  It  necessary,  may  slay  his 
pursuer  In  self-defense.  But  while  there 
was  evidence  tending  to  prove  that  tbe 
fence  was  on  the  land  of  the  deceased,  and 
was  recognized  and  used  as  tbe  line  fence, 
the  overwhelming  preponderance  of  evi- 
dence was  to  the  effect  that  It  was  not  on 
the  line,  but  was  removed  therefrom  ;  that 
It  was  bnilt  by  the  accused,  and  that  de- 
ceased had  no  Interest  In  It.  Under  sucb 
circumstances,  was  the  removal  of  the 
fence  a  tortious  act?  We  think  not.  In 
2  Wat.  Tresp.  S  714,  (Real  Estate.)  It  is 
said.  In  respect  to  property  In  fences,  that 
"fences  are  a  part  of  the  freehold,  and 
tbe  fact  that  tbe  material  of  which  they 
are  composed  are  accidentally  or  tem- 
porarily detached,  without  any  Intent  in 
the  owner  to  divert  them  from  their  ose 
as  a  part  of  tbe  fence,  works  no  change  Id 
their  nature.  If  I  buUd  a  fence  on  my 
neighbor's  land.  It  Is  bis,  not  mine;  and 
the  dominion  which  any  man  has  over  bis 
own  property  gives  blm  a  right  to  remove 
It  whenever  he  pleases.  It  It  be  useful  to 
me  aa  well  as  to  blm,  and  if  I  build  it  lu 
consideration  of  his  promise  that  It  shall 
stand  there  permanently,  and  be  removes 
it  In  violation  of  that  promise.  I  may  re- 
cover. In  an  action  on  the  contract,  the 
value  of  my  labor,  and  perhaps  tor  tho 
consequential  injury :  but  I  cannot  main- 
tain trespass."  In  a  note  the  authorcltes 
Burrell  v.  Burrell,  11  Mass.  294,  which  was 
an  action  of  trespaaa  for  entering  on  the 
plalntlS's  land,  and  takbig  away  a  fence 
on  the  dividing  line  between  premines 
owned  by  the  parties  respectively.  The 
part  of  the  fence  removed  by  the  defend- 
ant was  made  of  rails,  and  be  proved 
that  he  built  It  23  yeara  previously,  and 
had  ever  since  kept  it  in  repair;  and  tbat 
at  the  time  of  the  alleged  trespass  he  took 
away  the  rails.  In  order  to  replace  the  fence 
by  a  stone  wall,  wblch  he  built  tbefollow- 
Ing  year,  putting  it  nearer  hW  own  land 
than  the  place  where  the  rail  fence  stood. 
A  verdict  was  found  for  the  defendant  In 
tbe  court  below;  and  tbe  supreme  court. 
In  snstalnlng  It.satd :  "Theonly  question 
which  could  exist  at  the  trial  was  wheth- 
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er  the  facts  there  testified  were  true;  and, 
the  jury  havltig  decided  that  they  were, 
the  vei^lct  was  a  necceaary  lefra)  coDse- 
qnence.  There  Is  nothing  In  the  report 
from  which  an  entry  on  the  plaintilTs 
land  can  be  inferred,  nnlefls  anch  entry  was 
necessary  for  the  purpose  of  taking;  down 
the  fence  In  order  to  rebuild  It,  which 
wunld  not  be  tortious.  The  part  of  the 
fence  asalKmed  to  the  defendant  to  keep 
in  repair  nea  hla  property,  ao  far,  at  least, 
that  the  removal  of  it  for  lawful  jjur- 
posea  coald  not  ^ake  him  a  trespaaHer; 
and  we  do  not  think  there  was  any  Joint 
tenancy  or  tenancy  In  common  of  the  mu- 
teriala  of  which  thefenre  wae  compoaed." 
That  case,  In  Its  facta,  as  to  the  erection, 
ownership,  and  use  of  the  fence,  was  al- 
most pref^isety  like  the  case  here.  It  we 
apply  to  the  evidence  In  the  present  case 
the  principles  applied  under  similar  cir* 
rumstancea  in  that  case.lt  la  plain  thattbe 
aecnsed.in  removing  the  liBnce  In  question, 
did  no  Iwal  wrong  to  tlie  deceaaed,  and 
that  there  was  nothing  In  the  evidence 
upon  which  to  base  the  direction  to  the 
Jury  contained  In  the  second  paragraph  of 
aaid  sixth  instruction,  and  the  Jury  should 
not  have  been  ao  instructed. 

(3)  The  third  paragraph  of  said  sixth 
Instruction,  taken  In  connection  with  the 
second,  was  well  calculated  to  mislead 
tbe  Jury,  and  induce  them  to  make  the 
conviction  or  acquittal  of  the  accused  de- 
pend upon  the  decision  of  tbe  question 
whether  the  accused  had  or  had  not  the 
rifcht  tu  rfmove  the  fence;  whereas  snch 
right  was  wholly  immaterial  in  consider- 
ing biR  guilt  or  Innocence,  the  nudlsput- 
ed  testimony  being  that  the  fencehad  been 
removed  before  tbe  deceased  went  to  the 
scene  of  the  conflict  which  resulted  in  bis 
death,  and  tbe  clear  preponderance  of  evi- 
dence being  to  the  effect  that  the  deceased 
sought,  and  without  any  sofilcient  prov- 
fication  brought  about,  the  conflict  which 
reaalted  so  fatally  to  him,  and  made  a 
fl««e  and  muTderona  asaaalt  upon  the  ac- 
cnaed  with  a  deadly  weapon,— a  knife  sud- 
denly drawn^opeu*  from  his  right  pants 
po<*ket. 

(4)  The  fourth  and  last  paragraph  of 
tbe  aald  sixth  Instruction  is  amenable  to 
the  same  critlclam,  and  should  not  have 
beeu  given. 

On  b^air  of  the  accused,  10  Instructions 
were  asked  for,  all  of  which  the  court 
gave  exce|>t  the  seventh  and  eighth.  The 
seventh  Instruction  asked  for  by  the  ac- 
cDsed,  and  refused  by  tbe  court,  is  as  fol- 
Iowh:  "The  Jury  are  further  Instructed 
tbat  the  accused  must  bave  been  without 
(anlt  In  bringing  on  the  combat,  and  tbat 
he  mast  not  have  provoked  the  combat, 
or  produced  the  occasion  for  killing  the 
said  Anderson  Rutherford,  or  doing  him 
some  great  bodily  harm.  But  If  they 
Bhall  also  believe  that,  eren  If  the  ac- 
cused was  not  without  fault  In  bringing 
on  the  combat,  or  that  be  provoked  the 
same,  or  produced  the  occasion  In  order 
to  hare  a  pretext  for  killing  said  Ruth- 
erford, or  doing  him  some  great  bodily 
barm,  yet  If  they  shall  also  believe  that 
the  accused  fairly  declined  aald  contest  by 
retreating  as  far  as  he  conld,  and  then 
killed  aald  Rutherford  In  self-defense,  the 


killing  was  excusable,  and  they  should  ac< 
quit  the  accused."  We  are  of  opinion  that 
this  instruction  correctly  propounds  the 
law,  and  there  was  evidence  in  tbe  case 
tending  to  establish  the  proposition  con- 
tained  therein,  and  that  the  coarterred  in 
refusing  to  give  It. 

The  eighth  instruction  asked  for  by  the 
accused,  and  refused  by  the  court,  is  as 
follows:  "I(  the  jury  shall  believe  from 
tbe  evidence  that  Isham  Rutheilord.  a 
witness  called  tm  by  the  prosecution,  and 
sworn  in  court  to  give  evidence  in  this 
case,  testified  that  he  knew  that  the  diffi- 
culty occurred  between  Anderson  Ruther- 
ford, the  deceased,  and  the  accused  be- 
tween the  hours  of  12  and  1  o'clock  on  the 
day  that  said  Anderson  Rutherford  wae 
killed,  and  If  they  shall  also  believe  that 
Isham  Rutherford  gave,  as  the  reason  why 
he  knew  that  tbe  said  difilculty  occurred 
at  the  time  ao  testified  by  him,  was  tbat 
his  father,  the  said  Anderson  Rutherford, 
owned  aclock.and  thatitwasln  the  bouse 
at  tbat  time,  and  that  he  looked  at  the 
clock  before  he  started  with  his  father  to 
the  place  of  said  difficulty,  and  If  they 
shall  also  believe  that  said  witness  will- 
fully swoiv  falsely  In  this  behalf,  then  such 
false  testimony  or  swearing  of  aald  wit- 
ness vitiated  and  destroyed  the  who  le  of 
bis  evidence,  and  the  same  should  be  dis- 
regarded by  the  Jury. "  We  are  of  opinion 
that  this  instruction  docs  not  correctly 
propound  the  law,  and  that  tbe  court  did 
not  err  In  refusing  It.  The  jury  la  the  sole 
Judge  of  the  credibility  of  witnesses,  and 
to  have  given  the  Instruction  would  have 
been  to  Invade  the  rightful  province  of  the 
jury. 

For  the  errors  hereinbefore  pointed  out, 
the  Judgment  of  the  circuit  court  must  be 
reversed  and  annulled,  tbe  verdict  of  the 
Jury  set  aside,  and  the  cause  remanded  to 
said  circuit  court  for  a  new  trial  to  be 
had  therein  In  accordance  with  the  views 
expressed  in  this  opinion. 


Stockholpbrs  of  Bank  of  Abinqdon  v. 
Board  of  Supbrvisueis  op  WABHiNaTOM 
County. 

(Suprmw  Court  qf  AppetOa  of  Ffrafnta.  July 

10,  im.) 

Bank-Stook— Taxation  of— Rssidinos  or  Stock- 

HOLDBRB. 

Under  Acts  Va.  1883-S4,  %  17,  p.  666,  pro- 
viding for  a  state  tax  on  the  ass^sed  market 
value  of  the  shares  of  ttanks  located  in  the  state, 
regardless  of  tbe  residonce  of  the  stockholders, 
and  CodeVa.  %  638,  cl.  2,  providing  thai,  the  boar^ 
of  supervisors  of  each  county  shall  order  a  levy 
on  all  property  assessed  with  a  state  tax  within 
the  oounty,  the  hoard  has  power  to  levy  a  tax  for 
coiiDt7  purposes  on  the  shares  of  stock  of  a  bank 
located  in  tbe  county,  although  some  of  Its  stock- 
holders are  non-resideuts  of  the  state.  Hintom 
and  Lact,  JJ.,  dissentini;. 

EiTor  to  circuit  court,  Washington 
county;  John  A.  Kklly,  Judge. 

Bill  by  Ernest  Middleton  and  others 
against  board  of  snpervlRon*  of  Washings 
ton  rounty  and  8.  M.  Withers,  treasurer, 
to  restrain  the  collection  of  a  tax.  Decree 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

FulkBison,  Page  A  Hart,  for  plaintiffs 
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in  error.  Wblte  <£  BucbaBon^  lor  delend- 
bdU  In  error. 

Fauntlkrot,  J.  The  appellantH,  Erncflt 
Middleton  and  otbera,  some  of  whom  are 
residents  and  others  of  whom  are  non- 
residents of  Virginia,  stockholders  in  the 
Bank  of  Abingdon,  In  WasbinKton  county, 
Va.,  In  January.  1^,  filed  their  bill  In  chan- 
cery in  the  circuit  court  of  Waablngton 
county  against  the  board  of  superTleors 
ot  Bald  county  and  Salmon  M.  Withers, 
treasurer  of  said  county,  praying  for  an 
Injunction  to  restrain  the  collection  of  u 
certain  county  levy  made  by  the  said 
board  of  supervisors  against  the  appel- 
lants as  stockholders  In  the  Bank  of  Ab- 
ingdon, upon  their  respective  shares  of 
stock  In  uie  said  bank,  the  collection  of 
which  the  said  Withers,  treasurer  as  afure* 
said,  was  then  seeking  to  enforce.  An  In- 
junction was  granted  January  5,  IfiSd, 
according  to  the  prayer  uf  the  bill;  and  at 
the  May  term,  1889,  a  decree  was  entered 
dissolving  the  said  Injonctiun, 

The  only  question  presented  by  this  ap< 
peal  is  whether  a  county  In  this  state  has 
the  light  to  levy  and  collect  a  tax  for 
county  purposes  upon  the  shares  of  stock 
of  a  bank  located  In  the  county.  The 
state,  without  regard  to  the  residence  ot 
stockholders,  levies  for  state  purposes  a 
tax  on  the  assessed  market  value  of  their 
shares  of  stock,  as  It  does  upon  other 
moneyed  capital.  Acts  1883-H4.  p.  568.  § 
17.  This  assessment  is  directed  to  bemade 
annually  In  the  month  of  May  by  each 
commissioner  ot  the  revenue  on  the  shares 
of  scock  In  each  bank  or  banking  associa- 
tion in  hlB  district,  and  to  be  reported  to 
the  auditor  of  public  accounts;  and  the 
tax  BO  assessed  Is  required  to  be  paid  by 
the  cashier  of  each  bank  to  the  auditor  ol 

Sublic  accounts  on  or  before  the  1st  of 
one  lollowing.  The  board  of  aupervlsora 
of  each  county  is  retinlred  to  fix  the 
amount  of  the  county  levy,  for  county  pur- 
poses, annually,  and  to  order  the  levy 
"on  all  property  assessed  with  state  taxes 
within  the  county."  Code  1887,  S  8fl3.  The 
asserament  on  the  shares  of  stock  of  the 
appeHanta  tn  the  said  Bank  of  Abingdon 
tor  taxation  for  state  purposes  was  made 
by  the  commissioner  of  revenue  for  the 
district  in  which  the  said  bank  Is  situ- 
ated, and  a  copy  of  the  said  assessment 
was  furnished  by  the  said  commissioner 
of  the  revenue  to  the  treasarer  ol  Wash- 
ington county ;  and,eKcording  to  the  said 
assesBraent  upon  the  said  shares  of  stock 
for  state  tax,  the  board  of  sopervisors 
made  the  levy  of  a  tax  for  county  pur- 
poses upon  the  assessed  market  value  of 
the  said  Hhares  uf  stock,  as  prescribed  by 
the  statute.  The  said  shares  of  stock 
were  duly  and  regularly  assessed  for  state 
taxes,  and  that  assessment  was  made 
within  the  county  by  the  commissioner  of 
tbio  revenue  of  the  county  in  which  the 
bank  is  located.  The  right  ot  the  board 
of  sapervlsora  of  Washington  county  to 
levy  the  tax  complained  of  Is  palpable  and 
unquestionable.  At  common  law,  the 
attuB  of  the  stock,  for  purposes  ot  taxa- 
tion. Is  with  the  stockholders,  and  not 
with  the  bank;  but  by  the  statute  ot  the 
■tate  ttw  gtockt  no  matter  where  the 


stockholder  lives.  Is  assessed  and  taxed 
In  the  county  and  district  where  the  bank 
Is  located.  Acts  1883-S4,  p.  668,  8  17.  Chief 
Justice  Waite,  In  the  case  of  Tappan  v. 
Bank,  IdWall.  490,  says :  '  The  Btate,  there- 
fore, within  which  a  national  banlc  is  sit- 
uated, has  Jurtadiction  for  the  purposes  of 
taxation  of  all  theshareholdersultbebank, 
both  resident  and  non-resident,  and  of  all 
itBBhares,end  may  legislate  accurding;ly." 
If  a  state  may  do  this  as  to  stock  and 
stockholders  created  by  the  cougresa  ot 
the  United  States,  a  ft>x*t/ori.  it  may  l^ls- 
late  (as  it  has  done)  to  autborixe  a  coun- 
ty to  levy  a  tax  for  county  purposes  upon 
the  shares  of  stock  of  a  bank  locate:!  with- 
in the  county,  where  the  property  is  pro- 
tected by  the  county.  The  decree  of  the 
clrcnlt  court  of  WaBhlngton  county,  ap- 
pealed from,  la  clearly  right,  and  the  jDdg> 
raeut  of  this  court  Is  to  affirm  it.  Afflnned. 

Lewis,  P.,  and  Bkjhabdson,  J.,  concur. 


FSTTOir  V.  Stdart. 
Supreme  Court  cfApj^^  <if  Virgtnta.  Jom 

COKTBlBUnOK  BBTWESH  SUKBTntS. 

PlaiutiO,  defendRDt,  and  another,  stocsk- 
boldera  of  a  corporatioDu  Jolutly  indorsed  Ita 
notes  as  accommoaation  inctorsers,  the  prooeeda 
being  used  In  bettermenlB  of  Its  pn^rty,  and  ad- 
ditional stock  being  issued  upon  the  baais  of  sdoh 
Improvementa.  By  agreement  between  plalntifl 
aiM  detandast  the  latter  sold  to  the  foimcr  all 
hia  Btook  and  iattOHMt  la  the  company,  sad  ob- 
tained a  releaie  of  sU  his  liability  moa  the  notoa, 
which  plaintiff  afterwards  paid.  BMd,  that  de- 
fendant was  not  liable  to  plaintiff  tor  contribu- 
tion.  Lbwib,  p.,*  and  Fidittlkbot,  J.,  disaent- 

iDg. 

Bill  In  chancery  by  William  A.  Stuart, 
stockholder  ot  the  Greenbrio*  White  SuU 
phnr  Springs  Company,  and  Jolat  uccom- 
modatlon  Indorser  ot  Its  nutss,  agaliwt 
(ieorge  L.  Peyton,  another  atoekbolder 
and  indorser,  for  contribution  upoa  tbe 
notes  paid  by  plalntlll.  Decree  for  pl«ltt> 
tUT.  Beversed. 

W.  W.  OoedoD  and  J&mea  Bvmgardner, 
for  plaintiff  in  error.  W.J.RobertaontakA 
Oeo,  M.  BMnlB<m,  tor  deltadant  In  tmr. 

ItAiCY,  J.  This  Is  an  appeal  from  a  de- 
cree ot  the  circuit  court  of  Augusta  coun- 
ty rendered  on  the  8d  day  ot  July,  1889. 
The  bill  was  51ed  by  the  appellee,  wUUara 
A.  8taart,  on  the  28th  of  December,  1886, 
wherein  It  is  set  forth  that  on  the  14tb 
day  ot  September,  18S2,  the  Greenbrier 
White  Sulphur  Springs  Ckimpany,acorpo> 
ration  duly  incorporated  under  the  laws 
of  the  state  of  West  Virginia,  made  Its 
certain  negotiable  note  In  writing,  by 
which  It  promised  to  pay,  30  days  after 
the  date  thereof,  at  the  bank  of  LewlB- 
burg.  West  Va.,  the  sum  of  $4,000,  to  Will- 
iam A.  Stuart,  Geui^e  L.  Peyton,  and  U. 
M.  Matbews,  as  joint  Indorsers.  That 
said  note  was  duly  protested  lor  nun-pay- 
ment when  due,  according  to  law.  An- 
other note  like  the  foregoing,  tor  92,000; 
another  for  97,500,  like  the  foregoing,  cur- 
tail and  discount  on  this  note  of  |I2,605; 
another  n(>te  for  $3,000,  curtail  and  dis- 
count on  this  ol  $0»&.43.  and  $4.14R.0S  paid 
on  this  note.  That  all  tluse  notes  wero 
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protested,  and  not  paid  by  the  aatd  tb* 
tirceabrier  White  Sulphor  Uprings  Compa- 
D7,  nor  by  George  L.  Peytoa,  nor  by  the 
Bald  H.  U.  MathewB,  but  by  the  eald  Will- 
lain  A.  Stuart.  That  the  maker  of  these 
uotee,  the  said  the  Greenbrier  White  Sul- 
pbnr  Springs  Company,  is  inaolTent,  and 
Bu  Is  H.  M.  Mathews;  and  that  George  L. 
Peyton  is,  as  joint  lodorser  with  him, 
bouDd  to  pay  to  bim  oae-balf  of  the 
lacmeT'  so  pf^d  by  hlni,  the  said  William 
A.  Staart;  and  that,  when  Judgment  baa 
been  obtained  on  this  indebtedness,  and 
liens  secured  on  the  lands  of  the  said 
Geot^  L.  Peyton,  that  be.  the  said  Witi- 
laiQ  A.  Stuart,  Is  entitled  tu  besubrogat? 
Ml  to  the  rights  ol  the  creditor  as  against 
the  said  George  L.  Peyton.  On  the  7th 
of  December,  1880,  the  circuit  court  of  Au- 
gnsta  rendered  a  decree  for  tbe  following 
account:  (1)  As  to  the  solvency  or  In- 
sr^rency  of  tbe  Greenbrier  White  Snlphar 
Sprini^  Company.  (2)  As  to  tbe  solven- 
cy or  iDHolreocy  of  the  estate  of  Henry  M. 
Mathews,  deceased.  (S)  What  amount  Is 
due  tbe  piaintlO  from  bis  Joint  Indorsera 
for  etmtribntlon  upon  the  notes  Hied  wltb 
tbe  bill,  or  npwi  said  judgment  tiled  with 
tbe  Mil,  or  Is  due  said  plaintiff  from  such 
of  said  indorsers  as  may  be  found  to  be 
Bolvent.  And  leave  was  given  the  said 
George  L.  Peytoa  to  flie  liia  answo-  in 
tblci  caose  In  60  days  thereafter,  which  was 
done  accordingly. 

The  said  George  L.  Peyton  filed  his  an- 
swer, sajlDg  that,  while  be  had  no  Inde- 
pendent reeolleetlon  on  tbe  sabject,  be 
sappoees  It  Is  true  that  thenotesdescrlbed 
Id  the  bill  were  executed  by  tbe  a  a  id  the 
Greenbrier  White  Salpbiir  Springs  Compa- 
ny, and  Indorsed  Jointly  by  the  complain- 
ant, tbe  said  respondent,  George  L.  Pey- 
too,  and  the  said  H.  11.  Mathews,  as  al- 
leged, and  that  originally  said  Stuart, 
Mathews,  and  respondent  were  Jointly  aud 
equally  bound  by  said  Indorsement.  Re- 
Bponrlent  did  not  know,  and  called  tor 
proof,  of  any  alleged  payments  made  on 
tbeae  by  said  William  A.  Stuart.  That  It 
is  admitted  that  H.  M.  Mathews  is  dead 
aud  insolvent.  But  the  respondeat  denies 
tbefaiaolrency  ol  tbe  said  the  Grewbrler 
Vbite  Sulphor  Springs  Company,  and  the 
statement  that  nothing  can  be  made  out 
of  It.  That,  so  far  from  b^ng  insolvent. 
It  is  possessed  of  a  large  amount  of  good 
and  solvent  assets,  suSclent  to  pay  all, 
or  witbin  a  small  traction  ot.Itsllabnities. 
That  these  assets  consist  of  unpaid  stock 
■Qbscripttons,  tbe  purchase  price  of  mort- 
gage bondB  sold, and  of  nnlneumbered  real 
estate,  prasonal  property,  etc.,  and  that 
said  complainant  is  himself  indebted  to 
tbe  «aid  company  In  a  sum  not  less  than 
IM.OOO  for  unpaid  stock  subscription  and 
for  bonds  of  tbe  company  bought  and  not 
paid  for,  and  tbat  tbe  charge  of  insolven- 
cy comes  with  a  bad  grace  from  him,  the 
■Sid  William  A.  Stuart.  Tbac  the  said 
Stuart  had  not  been  compelled  to  pay 
these  notes  held  by  blm  as  security  for  the 
maker,  but  bad  acquired  them  by  pur- 
chase at  a  discount  of  60  per  cent.,  and 
that  at  tbe  time  of  the  purchase  he  was 
lc«rally  indebted  to  the  company;  aud 
vbea  be  acquired  tbe  note  tbe  debt  bo- 
came  extlnsnlabed.  That  the  said  Stuart 


cannot  call  on  tbe  respondent  for  eoutrW 
button,  because  payment  has  been  iHt>Tid- 
ed  for  by  placing  190  of  the  mortgage 
bonds  at  tbe  par  value  ot  9500  that  bav* 
been  deposited  wltb  tbe  casbler  of  tb» 
creditor  bauk  as  collateral  security  there- 
for, and  that  tbe  said  collateral  should  bv 
exhausted  before  one  of  the  securitiefr 
sbonld  be  held  liable  for  them.  That,  In- 
dependently of  the  question  whether  tbtt 
Greenbrier  White  Sulphur  Springs  Compa- 
ny is  or  Is  not  solvent,  and  of  theqaestlon 
whether  tbe  said  notes  or  a  part  of  tbenr 
are  or  are  not  secured  bi  other  ways,  to- 
the  exoneration  of  the  said  George  L- 
Peyton,  tbe  said  George  L.  PeyttHi  de- 
nies tbat  thwe  is  now  any  liability  on  blm- 
to  tbe  said  William  A.  Staart  on  account 
of  the  said  note  In  the  said  bill  described. 
On  tbe  contrary,  he  claims  that  on  ac- 
count ot  a  contract  and  agreement  to  that 
«Dd  made  by  the  said  William  A,  Stuart  ba 
has  been  released  from  all  liability  tor 
tbeee  Joint  Indorsements.  That  the  note» 
In  question  were  given  by  tbe  said  com- 
pany for  tbe  purpose  of  raising  money  t» 
make  improvements  on  the  pn^terty 
owned  by  it;  and,  when  tndoraed  by  tbe- 
said  William  A.  Staart,  Henry  H.  Matb- 
ews.  and  George  Li.  Peyton,  as  accom- 
modation indorsers,  they  being  all  large 
and  equal  stockholders  In  said  company, 
the  money  so  obtalued  was  aied  in  th«- 
improvement  and  in  the  furnishing  of  the 
property  of  tbe  said  company,  and  on  tba 
basis  of  tbe  tmprovemenbs  so  made  a  large 
amount  ol  tne  stock  of  the  company 
was  Issued  as  full-paid  stock.  On  tbe  4tl> 
day  of  November,  1882,  George  I*.  Peyton- 
beld  $87,500  of  tbe  stock  of  thesald  compa- 
ny, for  which  he  paid  In  cash  the  sum  of 
917,ri00;  tbe  balance  of  it  being  Issued  Id 
consideration  of  twtterments  and  Improve- 
ments placed  on  the  property,  and  tor  tbe 
payment  of  which  notes  of  tbe  company 
were  outstanding  and  unpaid.  Indorsed 
by  tbe  parties  interested  in  the  company. 
In  this  state  ot  affairs,  and  on  the  said 
4tb  day  of  November,  1882,  George  !>.  Pey- 
ton sold  to  William  A.  Stuart  all  of  bl» 
said  stock  on  the  dlstloet  onderstandlns* 
and  agreement  that  said  stock  was  sold- 
on  the  basis  of  cost,  and  that  tbe  saM 
George  L.  Peyton  was  to  be  relieved  of 
all  liability  aa  Indoreer  or  otherwise  tor 
the  debts  ot  the  said  company;  said  Stu- 
art agreeing  to  return  to  Peyton  all  of 
his  paper,  including  interest  and  discount 
paid.  Tbat  said  agreement  was  n^laced 
to  writing,  as  follows:  "Uichmond,  Va., 
Nov.  4tb,  1882.  I  hMva  this  day  bought  ol 
George  L.  Peyton  his  stock  on  tbe  baal* 
ot  cost  and  f5,0OO.U0.  I  am  to  give  him 
np  his  paper,  Including  disconni;  and  In- 
terest paid,  and  pay  Dr.  Moorman  abotft 
$4,000.00,  and  enough  in  addition  to  make 
$6,000.00.  Said  Peyton  is  to  hwD  bis  sal- 
ary on  the  first  ot  January  so  far  as  it  ba» 
not  t>eea  realised  from  tbe  company,  after 
taking  from  his  account,  and  churgln^ 
back  to  said  Stuart,  any  board-bill  ti> 
said  Stuart  or  his  family  wbich  has  been 
charged  to  said  Peyton.  Said  Peyton  i» 
to  throw  no  obstacle  in  the  way  of  said 
company  regaining  or  holding  posaessiott 
of  their  property,  and  release  any  claim  I 
have  to  any  oi  his  salary.    And  any 
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amount  I  pay  said  Peyton  on  hla  salary  I 
am  to  bold  as  a  debt  afcnlnfit  the  Wblte 
Bulphar.  [Signed]  Wiujau  A.  Stuart." 
Tbat  the  stock  sold  as  set  torth  above  on 
the  4th  day  ol  Norember.  18H2.  to  said 
William  A.  Stuart,  was  delivered  to  bim, 
and  bas  been  converted  to  his  own  use. 
Tbat  under  this  agreement  It  was  the 
duty  of  the  said  WUIUm  A.  Stuart  to  pay 
and  take  up  the  said  notes  on  wblch  Pey- 
ton was  an  Indorser  to  the  ezoneratlun 
o(  Raid  Peyton,  and  tbat  there  Is  no  tia- 
bllltyoQ  said  Peyton  on  acnonnt  ol  any  ol 
the  said  notes  in  the  hands  of  the  said 
Stuart,  and  thesald  Stuart  bas  no  Juac  de- 
mands against  the  said  Peyton  for  couCrU 
butfon  on  account  of  their  Joint  indorse- 
ment of  the  same. 

Under  the  decree  of  December  7.  1886,  J. 
W.  Green  Smitli.  one  of  tbe  comniiHsionere 
of  the  circuit  court  of  Aagastu  county,  un- 
dertook to  take  the  testimony,  state  the 
account,  and  make  the  report  required  by 
the  Raid  decree.  Bis  report  Is  returned  on 
tbe  16th  day  of  April,  18S9.  He  says  that 
tie  gave  notice  as  required  by  the  decree, 
and  on  Saturday,  tbe  5th  day  of  Febru- 
ary, 1887.  at  hie  office  Id  the  city  of  Staun- 
ton, being  the  time  and  place  fixed  by  said 
notice,  he  proceeded  to  take  the  account 
4>rdered  by  the  decree,  but  that, not  being 
completed  on  that  day,  he  adjourned  the 
tnkine  of  the  aame  from  dny  to  day,  from 
tbat  day  to  the  day  uf  making  his  report; 
tba  t  is,  from  tlie  5th  day  of  February,  1SK7, 
to  the  I6th  day  of  April,  1889,  he  adjourned 
the  account  from  day  to  day ;  so  that  for 
more  than  two  years  he  adjourned  this 
urconnt  from  day  to  day.  On  the  flrsc 
account  he  reported  that  the  White  Sul- 
phnrSprlngB  Company  was  insolvent.  On 
the  second,  that  the  estate  of  Henry  M. 
Mathews,  deceased.  Is  Insolvent.  On  the 
third  branch  of  the  decree,  as  to  what 
amount  is  doe  the  plaintiff  from  his  Joint 
iDdursers  for  contribution, he  has  much  to 
flay,  which  must,  under  the  contention 
here  Involved,  be  carefully  considered.  He 
says  on  the  threshold  that  before  proceed- 
ing further  "commissioner  would  here 
state  tbat  there  are  now  ponding  before 
him  for  settlement  and  report  four  several 
cases, — three  chancer^'  end  one  common 
law,— instituted  by  William  A.  Stuart 
against  George  L.  Peyton,  in  which  Raid 
Peyton  seta  up  a  line  of  defense  common 
to  all  lour  of  said  cases,  which,  II  sns- 
talned,  will  defeat  the  said  Stuart  out  and 
out  as  to  the  said  Peyton;  and  it  bas 
therefore  been  agreed  between  counsel  of 
said  Stuart  and  Peyton,  respectively, tbat 
your  commissioner  in  order  to  save  time, 
repetltloD,  and  exp<>nse,  may  In  this  one  suit 
of  William  A.  Stuart  vs.  George  L.  Peyton 
dlbpose  of  all  matters  as  between  Stuart 
and  Peyton,  making  mere  naked  findings 
as  to  Peyton  in  the  other  three  cases,  and 
referring  to  this  report  for  tils  reasons 
therefor."  So  that  hy  agreement  of  the 
parties  by  connael  this  Nult  was  consid- 
ered and  beard  by  the  commissioner  and 
by  tbe  court,  which  approved  and  ratified 
this  report  In  all  respects,  together  with 
three  others,  all  tour  depending  upon  the 
flame  question,  so  that  the  decialon  of 
i>De  Is  the  decision  of  all  four. 

We  will  now,  from  tbe  said  report,  see 
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what  these  four  eases  are.  The  first 
named  is  the  one  we  have  already  stated 
at  considerable  length.  The  second  suit 
Is,  as  the  commissioner.  Smith,  stateii  In 
this  mport  by  the  agreement  aforesaid,  as 
follows:  In  the  chancery  cause  of  Will- 
lam  A.  Stuart  vs.  Lancaster  ft  Co.  tbe 
plaintiff,  Stuart,  set  up  tor  contribution 
as  against  the  defendant  George  L.  Pey- 
ton ("to  say  nothing  here."  says  the  com- 
missioner, "of  any  contention  from  his  co- 
defendant,  R.  A.  Lancaster")  two  nego- 
tiable notea  uzecuted  by  said  corporation 
the  Greenbrier  or  White  Salphur  Springs 
Company,  duly  organised  December  29, 
under  its  charter  granted  on  the  6th 
day  of  Decern  her.  1880:  First,B  negotiable 
note  of  910,000,  due  four  months  after 
date,  dated  Autcnat  16,  1881.  payable  at 
the  bank  of  Lewlaburg,  W.  Va.,  exe- 
cuted by  the  aaid  corporation  the  Green- 
brier White  Sulphur  Springs  Company, 
and  Jointly  indoraed  by  tbe  said  William 
A.  Stuart,  George  L.  Peyton,  Henry  M. 
Mathewa.  and  R.  A.  Lancaster,  who  Blgaa 
himself  "  R.  A.  Lancaster  &  Co., "  the  same 
having  been  dnly  protested  according  to 
law  at  maturity  for  non-payment,  and 
afterwards  paid  alune  l^^y  the  said  William 
A.  Stuart,  one  of  the  IndoreerB  tbereuf. 
Nevond,  another  negotiable  note  of 
96,550.83,  of  date  of  August  9, 1881,  due  nt 
four  months  after  date,  payai>le  at  tbe 
office  of  P.  C.  Barber  &  Co.,  Baltimore, 
Md.,  executed  by  said  corporation  the 
Greenbrier  White  Sulphur  Springs  Com- 
pany, and  Jointly  Indorsed  by  the  said 
William  A.  Stnarl;,  George  L.  Peyton.  H. 
M.  Mathews,  and  B.  A.  liancaster,  who 
signed  blmaell  " R.  A.  Lancaster  ft  Co.," 
duly  protested  according  to  law  at  ma- 
turity for  non-payment,  and  afterwards 
paid  In  full  by  tbe  said  Stuart  alone.  The 
third  case:  A  case  at  common  taw,  pend- 
ing In  the  circuit  court  of  Augusta,  under 
the  style  of  William  A.  Stnart  vs.  George 
L.  Peyton,  wherein  the  said  Stuart  sues 
the  said  Peyton  as  first  Indorser  on  a  cer- 
tain negotiable  note  in  the  amonnt  of 
¥6,000,  due  November  16, 1881,  payable  at 
the  bank  of  Lewlsburg.  W.  Ta.,  exe- 
cnted  by  the  aaid  the  Greenbrier  Wblte 
Sulphur  Springs  Company,  severally  in- 
dorsed nrst  by  Geotvc  L.  Peyton,  second 
by  said  William  A.  Stuart,  third  by  R.  A. 
Lancaster  ft  Co., and  which  was  dnly  pro- 
tested, to  which  Peyton  filed  f5,000  as  off- 
set, and  Stuart  flies  counter-offsets  as  fol- 
lows. $20,000,  as  to  which  $20,000  Peyton 
contends  the  proceeds,  to  the  extent  of 
every  dollar,  was  expende<I  In  improving 
tbe  property  of  the  White  Sulphnr  Springs 
Company.  Fourth  snit  Is  that  of  William 
A.  Stuart  vs.  George  L.  Peyton,  seeking 
by  creditors'  bill  to  set  up  a  Hen  on  Pey- 
ton's real  estate,  one-third  of  $27,619.90, 
the  amount  of  the  recovery,  by  J.  Fred 
Efflnger,  etc..  vs.  Stnart,  Peyton,  Camden, 
and  Thompson;  aald  liability  having 
arisen  out  of  a  purchase  made  by  said 
Stnart  for  himself  and  his  associates  of 
certain  furniture,  llve-atoch,  etc.,  from 
George  L.  Peyton  ft  Co..  composed  uf  J. 
Fred  EfBnger,  R.  H.  Catlett,  George  L. 
Peyton,  and  others,  which  Is  defended  by 
said  Peyton  npun  the  ground  that  It 
formed  a  part  of  tbe  cost  of  his  stock,  and 
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discorered  and  Indicated  by  the  words 
*baal8of  cost"  la  tlie  contract  of  Noveni* 
ber  4. 1882. 

The  Bald  comoilenloner,  Smith,  having 
tbosBtated  In  detail  tbegroandBand  causes 
of  the  Severn  I  actluua  brunsht  by  the  said 
Wnitam  A.  Sttiart,  proceeds  to  state  the 
relutlonH  of  the  parties  prerlonB  to  the 
commencement  of  thlslltlf^atlon.  He  saya 
thnt  In  1879,  and  for  Bereral  years  pre- 
Tioualy,  the  White  Snlphnr  Sprlnsa  realty 
was  in  litigation,  under  the  control  and 
cuHtody  of  the  courts  of  West  Vlrglula. 
That  the  partnership  firm  of  Geonce  !->■ 
Peyton  &.  Co..  composed  of  B.  H.  Catlett, 
J.  Fred  EflSnger,  George  L.  Peyton,  ana 
others,  were  lessees  of  that  property  from 
the  coari;  tbelr  lease  to  expire  on  the  con- 
firmation of  a  sale  thereof,  which  had  been 
decreed  to  take  place  on  the  80tb  day  of 
March,  1880.  That  William  A.  Stnartwas 
alarge  incumbraneerolthesald  realty,  and 
Interested  in  a  profitable  management  of 
the  property,  and  agreed  with  George  L. 
Peyton  and  J.  N.  Camden  that  the  three 
wuuld  form  a  Joint-stock  company  apon 
the  basis  of  one-half  to  be  held  by  Camden, 
who  was  to  take  In  H.  M.  Mathews  to 
share  with  him  when  It  could  be  done,  H. 
M.  Mathews  not  to  be  known  In  the  pur- 
chase whleb  was  to  be  made  od  Itehalf  of 
the  said  Joint-stock  company ;  but  there 
was  a  Bide  contract  between  Camden  and 
Mathews  by  which  this  was  agreed  be- 
tween them:  That  Stuart  was  to  hold 
one-fourth  of  the  stock,  and  George  L. 
Ppyton  one-fnarth;  that  Stuart  was  to 
hoy  at  the  price  of  $a4O.OO0  for  himself  and 
bis  associates.  That  this  arrangenjent  waa 
perfected,  and  Stuart  tMcame  the  purchas- 
er; and  Camden  tnrned  over  to  H.  M. 
MatbeWBaoQe'fonrthinterestln  the  stock, 
and  BUtweqnwtly  aeulKned  to  one  W.  P. 
Thompson  one^lghth  Interest,  or  one-halt 
of  his  une-fourth.  Ou  the  Ist  day  of  May 
following.  R.  H.  Catlett,  acting  tor  himself 
and  his  other  partners,  Efflnger,  Peyton, 
etc.,  sold  the  personalty  belonging  to 
them  to  the  satd  WllUam  A.  Stuart,  who 
was  acting  for  hlmBelt  and  bis  associates, 
at  the  price  of  985,000,  and  this  fnmltare 
was  taken  and  used  and  contributed  to  the 
production  of  the  alleged  $50,488.91  net 
profits  of  the  springs  during  the  summer 
of  18S0,  and  formed  a  part  of  the  basis  on 
which  the  9150,000  ot  the  stock  was  Ib- 
saed  as  full  paid  up.  The  commissioner 
then  says  as  to  the  contract  of  purchase 
by  Staart  of  Peyton's  interest  Id  the 
sprlDgfl,  made  on  the  4th  day  ot  Novem- 
ber, 1882.  as  this  iB  a  common  defense 
against  all  the  other  claims  set  up  by  Stu- 
art in  these  four  several  salts,  on  the 
groonds  uf  said  Peyton's  Indorsement  of 
the  several  negotiable  notes  of  the  Greeu- 
brler  White  Sulpbur  Springs  Company, 
commissioner  will  take  up  all  of  the  said 
claims,  and  discuss  them  simply  In  the 
liehtof  the  paperclaimed  and  filed  by  Pey- 
ton as  the  original  contract  of  sale  of  his 
Btoclr,  November  4,  1882.  He  says  that 
Peyton  claims  that  every  dollar  realised 
by  the  corporation  thesaid  the  Qreenbrler 
White  Hnlphor  Springs  Company  on  dis- 
count by  the  banks  of  Its  snndry  notes 
Indorsed  by  Peyton,  In  all  bnt  one  Instance 
lolntly  with  other  company  stockholdera, 


and  now  asserted  In  the  plalntlfi  Stuart's 
bill,  went  into  the  Improvement  and  tur- 
nlHhiug  of  the  springs  property ;  that  the 
stock  was  iRBDod  on  the  basis  of  these  Im- 
provements; that  the  liability  assumed 
by  Peyton  In  Indonlnff  these  notes  was 
assumed  by  reason  of  hla  being  a  stock- 
holder, and  as  a  part  of  the  stock  transac- 
tion ;  that,  had  the  notes  been  paid  by  the 
company  out  of  Its  profits,  he.  as  a  stock- 
holder, would  have  contributed  his  part 
of  the  profits,  and.  If  he  had  to  pay  in dl- 
Tldaally.  the  payment  would  be  on  nc- 
coant  of  the  stock,  and  that  the  terms  of 
the  sale  "on  the  basis  of  cost"  would  nat- 
urally and  by  ordinary  Interpretation  In- 
clude all  these  asserted  liabilities,  thereby 
relieving  Peyton  therefrom,  Independently 
of  the  verbal  agreement  at  the  time.  The 
commissioner  found  against  Peyton  In  all 
the  cases,  made  an  elaboratereport  in  this 
case,  to  be  applied  In  Its  effects  to  all  the 
cases,  and  made  formal  findings  In  the 
other  cases,  and  tbeclrcuitcourt sustained 
the  commlsBloner  in  all  his  findings.  When 
the  commissioner's  report  was  filed  In 
April,  (as  has  been  stated,)  1889,  Judge 
Sbeftey,  the  able  and  leading  and  manag- 
ing counsel  tor  Peyton,  had  just  died,  and 
the  court  met  in  20  days,  and  the  defend- 
ant was  not  able  to  supply  the  place  ot 
Judge  SheEfey  with  a  lawyer  who  could 
give  snfHcient  attention  to  the  case,  as  the 
circuit  court  was  then  In  sessUm,  and  all 
the  lawyers  were  fnllot  their  cases  In  which 
they  had  been  already  retained ;  and 
moved  the  court  for  a  continuance,  but 
the  court  overruled  the  motion,  and  ruled 
that  the  case  must  be  tried  at  that  term. 
An  able  lawyer  was  then  retained,  who 
moved  tor  a  continuance,  and  asBured  the 
coart  that  In  view  uf  the  Immense  record 
to  be  studied  It  would  be  Impossible  for 
him  to  do  Justice  to  his  client  or  to  him- 
self; but  the  court  Insisted  that  the  case 
must  be  heard  at  that  term,  and  gave  an 
Indulgence  of  a  few  weeks,  to  which  refus- 
al to  continue  the  case  thedefendantreleni 
as  error  In  this  court  Thecaae  tielng  sub- 
mitted, the  circuit  court  decreed  against 
Peyton  in  all  the  caBes.  and  he  applied  for 
and  obtained  an  appeal  to  this  court. 

The  question  as  to  a  continuance  of  the 
cases  under  the  clrcnmstances  lies  at  the 
threshold  of  the  cases  here,  but  for  the 
present  It  will  be  waived,  and  we  will  con- 
sider first  the  main  question  which  atTecta 
and  controls  not  only  this  caae,  but  the 
other  three  set  forth  In  the  commissi  oner's 
report;  the  agreement  of  the  parties  be- 
ing that  to  save  expense  and  delay  all  the 
cases  should  l>e  considered  and  determined 
along  with  this.  The  defense  set  up  In 
each  case  being  the  same,  and  the  evidence 
In  each  case  being  the  eame,  there  Is  no 
controverted  factnotcommon  to  them  all. 
And  It  was  competent  tortbepartlee  plain- 
tiff and  defendant  to  agree,  as  they  did 
agree,  to  make  no  contest  except  In  this 
case,  and  the  result  ot  thiB  must  therefore 
determine  them  all.  The  Ondlngs  In  the 
other  cases  being  merely  tormal.  no  formal 
appeals  have  been  taken  In  them,  and  ntrue 
could  be  taken,  as  there  were  none  bnt  form- 
al findings  therein, andflonoerrorlBappar- 
ent  on  the  face  of  the  record.  But  this  ap- 
peal, when  decided,  will  decide  them  all,  as 
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the  contract  between  the  parties  on  theeab- 
Ject  111  a  valid  and  binding  one,  and  will  be 
enforced  tor  or  aguinHteltlier  party,  as  the 
resnlt  may  determine.  And,  If  the  circuit 
court's  decree  In  this  case  be  affirmed,  the 
flndlngHlnall  tbecaseswill  stand  affirmed; 
whereas,  !l  the  decree  of  the  circuit  court 
Bbull  be  reversed  In  this  case,  by  aprree- 
ment  of  the  parties  the  formal  findings  in 
the  other  cases  will  be  annniled  by  proper 
order  In  this  court  In  these  causes. 

We  will  now  consider  the  main,  Indeed 
the  only,  defense  set  up  by  Peyton,  which 
Is  relied  on  to  defeat  all  of  the  said  actions. 
We  have  said  enoogh  to  make  it  clear 
that  the  execution  of  the  notes  of  the  said 
the  White  Sulphur  Springs  Company  and 
their  Indorsements  are  not  denied.  It  ap- 
pears, however,  that  tbey  were  executed 
for  the  common  benefit  of  all  of  the  incor- 
porators of  the  said  company,  and  the 
money  raised  upon  them  applied  likewise 
to  the  common  benefit;  that  Stuart  and 
Peyton  were,  with  others,  stockholders  In 
larffe  amounts  of  the  stuck  of  this  com- 
pany, which  owned  the  White  Sulphur 
Springs  property ;  that  there  were  debts 
due  by  the  company ;  that  the  property 
was  valuable,  and  Its  future  believed  to 
be  promising,  the  net  proQts  for  a  single 
season  being  stated  on  the  books  of  the 
concern  at  $56,000.  The  debts  of  the  old 
concern,  still  unpaid,  gave  trouble  to  ttae 
management,  and  ttae  matter  was  still  in 
litigation  and  In  the  hands  of  the  eonrt. 
In  tills  state  of  affairs,  Peyton,  the  owner 
of  410  shares  of  the  company's  stock,  was 
appointed  by  the  court  the  court's  cus- 
todian, and  It  was  expected  that  at  the 
next  term  of  the  conrt  he  wonid  be  ap- 
pointed receiver  of  the  property;  and  he 
was  also  the  manager  of  the  business,  be- 
ing a  practical  taotcd  man.  Stuart  was  a 
large  incumbrancer  of  ttae  property,  and 
anxious  to  formulate  some  plan  by  which 
he  could  make  the  place  more  profitable. 
He  turned  his  eyes  now  to  the  wealthy 
and  skillful  architect  of  the  Hygela  Hotel 
at  Old  Point,  Harrison  Phoebus;  the  ex- 
tension uf  the  Chesapeake  &  Ohio  Railroad 
line  to  Newport  News  and  to  Old  Point, 
where  the  Hygela  Hotel  atoodt  baviiut 
connected  theae  two  great  rival  pnbtU:  re- 
sorts by  a  continuous  all-rail  line.  He 
procured  the  presence  of  Henry  M.  Math- 
ews and  of  Mr.  Phoebus  at  the  Exchange 
Hotel  in  Richmond,  and  opened  negotia- 
tions to  lease  the  White  Sulphur  to  Phoe- 
bus. Pending  these  Degotlatluas,  which 
were  conducted  without  notice  to  Peyton, 
by  accident  Peyton  visited  the  Exchange 
Hotel,  and  came  upon  them.  Henry  M, 
Mathews,  soon  after  Peyton's  arrival, 
told  him  It  was  proposed  to  lease  the 
springs  to  Phoebus.  Peyton  forthwith 
announced  his  purpose  to  lease  them  him- 
self. The  next  morning  Stuart  announced 
to  Peyton  that,  to  be  frank  with  him, 
they  had  already  agreed  with  Phoebus, 
and  he  was  to  be  there  that  day  to  close 
the  matter.  Peyton  objected  now  in  ear- 
nest, and  announced  his  purpose  of  striking 
for  control  of  the  property  by  securing 
the  aid  of  the  creditora,  some  of  whom 
were  already  with  him.  (This  to  Gov. 
Mathews,  who  told  Stuart,  and  returned 
to  Peyton  with  the  Informatlou  tibat  Stu- 


art would  boy  him  out,  and  negotiations 
to  that  end  at  once  began  In  earnest.)  And 
Stuart  asked  Peyton  If  be  would  sell  outi 
as  be  bad  said  he  would,  what  terms 
would  he  make?  Peytoo  replied  that  If 
Stuart  would  pay  him  $5,000  bonus,  and 
release  him  from  all  responsibility  for  the 
company,  and  all  responsibility  and  lia- 
bility to  him,  be  would  close  with  him. 
Stuart,  having  planned  to  substitute  Mr* 
Phoebus  for  Peyton. asked  Peyton  to  give 
him  an  option,  and  wanted  10  days.  Pey* 
ton  told  him  he  could  have  until  12  o'clock 
that  day  Stuart  objected  to  the  short- 
ness of  the  time,  and  Peyton  agreed  to  ex< 
tend  it  to  8  o'clock  of  that  day.  Stuart 
then  commenced  to  prepare  the  option 
proposition,  which  la  exfilbltedcvltb  the 
deposition  of  Stuart,  and  la  as  follows: 

"I,  George  L.  Peyton,  do  hereby  sell  to 
W.  A.  Stuart  my  stock  In  the  Oreenbrier 
White  Sulphur  Springs  Company,  of  West 
Va.,  on  the  basis  of  cost,  which  coat  is 
represented  by  my  notes  io  the  bands  of 
the  said  Stuart,  and  the  matters  of  dis- 
count and  Interest  paid  for  me  by  said 
Stuart.  These  notes  are  to  be  returned 
to  me  as  paid  out.  Tn  addition  to  the 
above,  said  Stuart  Is  to  pay  ray  debt  to 
Dr.  Mporman,  (of  about  $4,000.00,)  and 
enougb  In  addition  to  make  the  sum  of 
$5,000.00  within  ten  or  fifteen  days.  This 
contract  is  binding  on  me  until  8  o'clock 
this  p.  If.,  betweoi  now  and.  which  time 
Stuart  is  .to  aecept  the  same  in  writing. 
If  he  BO  elects,  and  place  said  writing  of 
acceptance  in  my  hands.  [A  line  appear- 
ing, run  through  the  words,  "In  addition 
to  the  above  said  Stuart  Is  to  bear  said 
Peyton's  share  of  bis  liability. "  The  whole 
of  this  paper  is  written  in  the  hand  writing 
of  said  WlUlam  A.  Stuart,  and  the  word 
"llabUlty"  la  followed  by  a  loU  stopper 
period,  showing  that  the  sentence  wa» 
completed.  In  addition  to  the  above,  It 
further  agrees  that  said  Stuart  will  pay 
to  said  Peyton  the  amount  <if  bis,  Pey- 
ton's, (uncollected)  salary  for  the  present 
year  up  to  the  let  day  of  January,  includ- 
ing the  amount  of  board-bill  for  Stuart 
and  family  at  the  W.  S.  Springs,  daring 
ttae  past  summer,  which  was  paid  by  aaid 
Peyton  for  Stnart,  and  credited  to  ttaa 
one-fourth  of  the  superintendent's  salary, 
to  which  the  said  Stuart  was  by  contract 
entitled.]  Witness  my  band  and  seal,  Nov. 
4th,  1883.  GiEO.  L.  Pbyton.  [Seal.] 

"I  further  agree  to  put  no  obstacles  In 
the  way  of  aald  Stuart  and  his  aaaodatea 
in  their  efforts  to  regain  and  bold  the  con- 
trol of  the  said  Greenbrier  White  Solpbor 
Springs.  Gko.  L.  Pbytok. 

"I  accept  the  above.  W.  A.  Stdabt- 
Nov.4th,  1882. 

"Above  acceptance  in  time.  Oao.  L, 
Peyton.  " 

The  defendant,  George  L.  Peyton,  gives 
Ills  vwaton  aa  to  the  eraseil  words  Inserted 
above  with  a  line  drawn  ttaroajgb  them, 
"in  addition  to  the  above,  said  Stuart  ia 
to  bear  said  Peyton's  share  of  his  liabili- 
ties," aa  follows:  "Stuart  was  writlugt 
and  when  he  got  there  he  said,  *  If  we  re* 
fer  to  the  indebtedness  of  our  companr. 
Phoebus  is  very  scary;  and,  If  he  shoald 
find  out  about  Idie  large  indebtednL<es  of 
the  company.  It  might  d^eat  my  agree* 
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■neot  with  htm.*  We  ttaen  dIsuDBsed  the 
■natter  verbally,  and  he  agreed  to  give  me 
tbe  protection  from  the  debts  ol  the  com- 
pany as  I  had  proposed.  He  then  erased 
from  the  option  proposition  as  he  bad 
written  It  the  provlsloD  releasing  me  from 
the  debts  of  the  company,  bat  it  was  dis- 
tinctly nuderstood  and  agreed  between  ur 
that  I  was  to  be  protected  by  bim  from 
all  liability  for  eald  debts.  A  rery  short 
time  after  I  had  gWen  him  tbls  option  pa- 
per, I  thought  It  would  be  safer  for  me  to 
hare  onr  Terbal  understandlog  In  writ- 
ing, and  I  had  another  paper  prepared, 
protecting  me  on  the  line  on  which  we  had 
agreed.  He  declined  to  sign  tbe  paper, 
and  wa  did  not  dfacnss  It  at  all.  I  then 
made  op  my  mind  that  we  conld  not 
trade,  and  went  to  work  on  my  plan  of 
aecnrlng  the  creditors*  debts.  Some  hours 
after  tbe  time  had  passed  limited  tor  the 
acceptance  of  my  option,  he  came  to  me, 
and  said  that  he  waa  behind  time,  but 
proposed  that  we  go  to  a  room,  and  have 
some  talk.  We  did  so,  and  after  vei?  little 
talk  we  agreed  on  tbe  contract  of  Novem- 
ber 4, 18SS,  filed  with  my  anHwer;  and  I 
accepted  It  as  a  clear  acqnlttal,  believing 
that  It  woald,  as  It  was  Intended  to  do, 
protect  me  from  all  liability  Tor  the  debts 
of  the  company  and  to  Mr.  Stuart.  Tbe 
term  'baids  of  cost,*  as  used  In  that  con- 
tract, was  used,  and  was  Intended  tu 
mean,  and  was  claimed  by  me  and  admit- 
ted by  him  to  mean,  to  release  me  from 
all  respoDslbtllty  for  the  company  and  to 
Mr.  Btuart.  These  were  tbe  only  terms 
on  which  I  would  agree  to  sell  oat.  and 
this  was  tbe  distinct  agreement  and  an- 
derstaodlng  between  ns  at  tbe  time  of  tbe 
execDtlon  of  that  papar.  He  saye  further 
that  all  tbe  proceeds  of  the  notes  he  had 
Indorsed  for  the  company  were  used  for 
tbe  improving  and  furalshlng  the  springs 
property,  and  were  partly  the  basla  for 
Issuing  the  stock  which  1  held  and  sold 
to  Mr.  Stuart  on  the  basis  of  cost,  and 
It  was  so  understood  and  agreed  at  the 
time.  At  the  time  we  traded,  I  held  Mr. 
Stuart's  receipt  for  S76  ahares  of  the  stock, 
and  was  besides  entitled  to  85  additional 
shares;  makloK  la  all  410  shares,  worth 
at  par  f41,000.00.  Mr.  Stuart  had  ad- 
vanced for  me,  as  part  payment  of  this 
stocK,  the  sum  of  $17,500.00,  and  beld  my 
notes  for  that  amount  and  the  Interest 
and  discount  he  had  paid  on  it.  This 
waa  all  I  owed  him  at  the  time,  except  my 
notes  of  the  company  indorsed  by  me, 
which  be  had  before  that  time  paid,  and 
then  beld.  Tbe  trade  was  Intended  to  be 
a  complete  settlement  of  all  matters  be- 
tween ns,  and  left  me  without  any  Inter- 
eat  in  or  liability  for  the  company,  or  re- 
sponsibility to  him.  It  Is  not  reasonable 
that  I  would  have  surrenricred  my  rights 
In  the  company  and  still  left  myself  liable 
for  the  notes  of  tbe  company  I  had  In- 
dorsed. Tbe  agreeoient  was  that  I  was 
to  be  paid  the  $5,000.00  In  cash.  And 
when  he  found  I  was  going  to  pay  Dr. 
Moorman  this  debt,  be  suggested  the  pro- 
Tlalon  aa  to  Dr.  Moorman,  because  be 
tbooght  be  could  get  indulgence  from  the 
doctor.  On  the  18th  nf  the  same  month 
Stuart  wrote  to  me,  and  asked  indul- 
gence on  the  money  be  was  to  pay  me 


until  the  let  of  January  following.  This 
letter  asking  Indulgence  at  my  bands  was 
written  fourteen  days  after  hie  contract, 
at  a  time  when  he  had  In  his  hnnds  notes 
of  the  company  Indorsed  by  me,  and  which 
he  bad  paid,  aud  would  have  been  an  oft* 
set  as  well  then  as  now.  Since  the  4th  of 
November,  1882,  Peyton  never  indorsed 
any  renewal  of  any  note,  nor  bad  any 
buslnpss  transaction  with  Stuart." 

This  Is  Peyton's  version  of  the  agreed 
meaning  of  tbe  words  "basis  of  oost"  at 
thetime,  Stnart  nowdenlee  this. and  con- 
tends that  be  only  agreed  to  give  Peyton  for 
bl8  stock  what  he  had  paid  for  him  ou  the 
stock,— abont$17.600.  TThls terra  "basis of 
cost"  has  had  a  construction  put  upon  It 
by  Stuart  In  the  progress  of  these  transac- 
tions. Mr.  Stuart  testifies  that  early 
in  1881  Camden  ^'Thompson  sold  their 
stock  to  R.  A.  Lancaster  on  the  basis  of 
cost.  Upon  turning  to  that  sale  by  Cam- 
den A  Thompson  of  their  atock  In  this 
company,  which  Stuart  says  was  upon 
the  basis  of  cost,  we  find  what  Mr.  Stu- 
art's definition  of  this  term  is  when  it 
does  not  affect  him.  It  is,  in  part,  as  fol- 
lows: "Theobjectof  this  agfeement  being 
to  substitute  the  said  R.  A.  Lancaster  to 
all  the  rights  of  said  Camden  and  Camden 
and  Thompson  in  said  contract  and  in  tbe 
company  formed  under  the  same,  as  If 
tne  tiald  B.  A.  Lancaster  bad  been  In  It 
from  the  banning,  and  the  said  RolLiertA. 
Lancaster  on  bis  part  agreeing  and  here- 
by obligating  himself  to  protect  and  fulfill 
all  the  obligations  of  the  said  Camden  and 
C'Umden  and  Tbompson.and  to  save  them 
harmless,  and  acquit  from  all  liability,  as 
fully  as  If  the  said  Robert  A.  Lancaster 
had  been  the  original  party  to  the  eald 
contract,  instead  of  the  eald  Camden." 
Mr.  Stuart  used  this  language  when  he 
traded  with  Col.  Peyton,  and  tble  is  the 
meaning  which  Peyton  aaya  Stuart  put 
upon  the  words  at  the  time.  But  Stuart 
says  be  meant  nothing  of  the  sort.  That 
when  be  was  trading  with  Peyton,  **basle 
of  cost"  meant  what  Peyton's  stock  had 
cost  Stuart  in  the  way  of  loans;  and  that 
he  received  Peyton's  stock,  worth  $40,000, 
and  all  of  Peyton's  interest  In  the  Wblte 
Sulphur  Springs  Company,  of  which  he 
yvm  one-fuurth  owner,  and  superintend- 
ent, with  a  large  salary,  for  $17,600,  and 
$5,000  more,  and,  while  Peyton  gave  up 
all  interest  in  the  springs,  and  all  hope  of 
ever  making  anything  out  of  them,  yet  he 
stood  sponsorfor  tbecompany's  debtscre- 
ated  for  betterments  on  the  springs  for  the 
amount  set  forth  In  bis  several  suits,  and 
stated  above.  Bat  wben  "basis  of  cost" 
was  used  between  Lancaster  and  Camden 
It  meant  "basis  of  cost. ^  But  agalu  Mr. 
Stuart  has  pnt  his  own  Interpretation  In 
writing  upon  this  term  within  a  few  days 
after  he  made  the  purchase  of  Peyton  and 
made  the  sale  to  Mr.  Phoebus.  Here  is 
the  letter  of  Stuart  to  Peyton,  written 
shortly  after  he  agreed  to  buy  Col.  Pey- 
ton's stock  on  the  basis  of  cost:  "Nov. 
18th,  1882.  Col.  Geo.  L.  Peyton— Dear  Sir: 
I  have  seen  Dr.  Moorman,  and  told  him  of 
our  trade.  He  does  not  care  to  have  his 
money  lust  now;  and  hope  It  will  be 
agreeable  to  yon  to  let  It  stand  till  next 
fall,  nnless  the  Dr.  dealres  It  sooner.  I 
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i»on]d  like  yon  also  to  iDdnlge  me  a  little 

on  the  balance  that  will  be  due  you,  eay 
till  Jan.  1st.  I  know  you  would  bare 
done  tfaia  it  I  bad  asked  It  In  Bichinond, 
but  after  I  had  sold  the  Interest  to  Phce- 
buB,  I  was  too  much  hurried  to  aak  you. 
PhoeboB  bad  to  leave  at  4  o'clock  and  I 
had  to  see  bim  again.  I  get  nothing  from 
blm  under  a  year.  [Signed]  W.  A..  Stu- 
art.** Wants  time  tnen  on  the  Moorman 
debt.  Intheseproeeeding0(and  there  have 
been  no  subsequent  transactions  between 
him  and  Peyton)  he  repudiates  It  alto- 
gether. Politely  asks  for  Indulgence  on 
thefl.OOOdue  Peyton,— asks  Indulgence  for 
ashort  tlme,say  tiU.Tanaary  let.  Henow 
offsets  Peyton's  offset  of  this  $2,000  with 
a  counter-offset  ol  more  than  930,000,  due 
to  him  from  Peyton,  by  his  Inslstauce  In 
this  suit  at  this  very  time,  when.  If  he  la 
right  now,  Peyton  should  have  begged  in- 
dulgence from  blm  for  more  than  $70,000. 
The  short  indulgence  asked  was  granted, 
and,  the  time  running  out,  and  SO  days 
more,  Peyton  drafted  on  Stuart  for  fSOO, 
a  part  of  what  was  due  htm ;  but  Stuart 
renised  payment,  and  spokeot  these  notes. 
Peyton  promptly  replied:  "As  to  the 
claims  of  which  yon  speak,  they  were  all 
In  existence  at  the  time  our  contract  was 
made,  and  you  bad  paid  some  of  them  at 
thai  time,  as  I  understood.  And  I  sup- 
pose, moreover, that  the  claims  are  amply 
secured,  and  yon  yourself  hold  Indemnity 
In  your  own  bands  in  the  greater  part  of 
tbem,  it  not  for  the  whole.  It  Is  a  matter 
of  InccmTenltmce  to  me  to  go  without  the 
money  due  me,  small  as  the  sum  maybe 
regarded.  I  will  remind  yon  of  the  fact 
that  1U9  bonds  of  f  500.00  each  are  held  by 
Alex.  F.  Mathews  [the  bank  cashier]  us 
collateral  security  for  the  notes  you  refer 
to.  [Signed]  Gbo.  Ij.  Pkytoh.  Feb. 
28rd.  1888." 

The  learned  counsel  for  tbe  appellant 
has  r^erred  us  to  many  circumstances 
which  show  In  the  rword  that  Stuart's 
memory  was  very  frail,  and  where  he  ap- 
pears to  be  contradlctc^d  by  Incoutruvertl- 
ble  clrcnmstances,  and  Indeed  by  his  own 
admissions.  We  have  given  these  careful 
examination  and  consideration,  and  we 
find  them  In  every  ease  snstalned  by  the 
record ;  but  we  cannot  follow  that  line  of 
discussion  farther  within  the  reasonable 
limits  of  an  opinion  already  too  long. 
But  upon  consideration  of  the  whole  rec- 
ord, we  find  no  ditficiilty  In  arriving  at 
our  concIuBlons.  Stuart  had  seen  Cam- 
den and  Camden  &  Thompson  bought  out 
by  Lancaster  upon  the  basis  ol  cost, 
I^ncaater  stepping  Into  the  shoes  of  Cam- 
den and  Camden  &  Thompson,  receiving 
their  share  of  the  stock  and  of  the  proper- 
ty, and  assuming  all  the  liabilities  of  the 
company  so  far  as  Camden  and  Camden 
A  Thompson  had  done  so,  letting  out  the 
latter,  who  transferred  tn  Lancaster,  as 
the  contract  states,  "without  recourse 
or  future  liability  In  any  form;"  and.  be- 
ing dissatisfied  with  Peyton,  who  was 
the  superintendent  upon  a  large  salary, 
and  who  had  the  authority  of  a  sort  of 
receiver  from  the  court  holding  the  prop- 
ertyln  litigation, and  not  being ahleother- 
wlse  to  get  hlra  out  and  substitute  In  his 
stead  a  famous  hotct  man,  Mr.  Harrison 


PhcBbus,  who  had  developed  tbe  Hygela 
Hotel,  and  with  It  an  Immense  lortune, 
proposed  to  bny  Peyton  out  upon  the 
baslH  of  cost,  as  was  understood  betweea 
them.  In  the  light  of  the  Camden  and  Lan- 
caster trade,  for  Peyton  of  course  knew 
AS  much  about  this  contract  as  Stuart 
did.  He  entered  Into  the  contract,  tbe 
flabject  of  this  controversy,  by  which  be 
not  only  secured  one-fourth  interest  In  tbe 
stock  and  the  springs  property,  but  made 
vacant  the  place  of  superintendent  and 
receiver,  and  opened  the  way  to  lease  the 
property  to  Mr.  Phoebus,  which  wasaccom- 
pllshed.  On  November  18th,  when  be  so 
politely  asked  indulgence  of  Peyton.  Pey- 
ton's time  was  not  out,  and  January  1st 
was  named.  When  that  time  came  he 
took  no  notice  of  Peyton,  nor  of  his  con- 
tract;  but  when. after  waiUng  30  days, 
Peyton  drafted  for  $S00,he  dlshonnred  the 
draft,  and  began  this  controversy,  by 
which  he  has  caosed  all  of  his  contracts 
with  Peyton  to  be  set  at  naught,  not 
only  not  paying  Dr.  Moorman,  not  only 
not  paying  Peyton,  not  only  not  return- 
ing to  Peyton  bis  paper,  with  Interest  and 
discount  as  paid,  but,  sweeping  away  ev- 
ery defense  set  up  by  Peyton,  he  baa  over- 
whelmed him,  by  the  help  of  the  commis- 
sioner and  tl:e  circuit  court,  under  »  load 
of  debt  of  970.000  and  more  on  account  of 
these  very  debts  of  the  company  which 
passed  under  his  control  into  his  bands, 
and  which  be  agreed  to  pay  with  tbe 
proiKrty  Peyton  turned  over  to  blm.  He 
has  all  of  Peyton's  interest  in  the  sprlngft 
property,  and  holds  Peyton  bound  for  the 
debts  contracted  by  the  company  In  mak- 
ing the  springs  property  what  It  Is,  has 
Peyton's  9^)1000  worth  of  fumltnre  (by 
his  own  valuation)  for  nothing.  This  is 
the  result  ol  tbe  court's  decrees  and  or- 
ders in  these  lour  suits.  We  are  of  opin- 
ion that  they  are  wholly  unsustalned  by 
the  facts  In  this  record.  Peyton's  defense, 
as  we  hHve  seen,  is  set  up  against,  and  Is 
a  valid  defense  to.  each  and  every  of  these 
four  suits,  and  as  such  will  be  upheld  by 
proper  orders  here,  and  will  be  enforced 
against  the  said  Stuart  In  each  salt;  and 
as  Stuart  has  not  paid,  but  repudiated  bis 
obligation  to  pay.  Dr.  Moorman  tbe  94.- 
000  which  Peyton  owed  him,  and  which  be 
agreed  to  pay  him,  Peyton  being  left  to 
take  care  of  that  himself,  a  decree  will  be 
rendered  here  against  said  Stuart  for  tbe 
95.000  due  Peyton,  with  Interest,  and  the 
other  suits  ordered  to  be  dismissed.  And 
the  decrees  and  orders  appealed  from  here 
are  wholly  erroneous,  and  most  be  re- 
versed and  annulled. 

RiGHABZwoN  and  HiMTON,  JJ.,  concor. 


JOHRS  V.  RiOHIf  OMD. 

(9u|>ri0me  Count  of  ^^^al«  ef  Ftoy**^ 

BbSAOH  or  COVSMANT— -TlTLB  FiMAMOUtlT  —  FlMr 

T»S. 

1.  An  action  for  breach  of  covenant  oannot  to 
maintained  upon  the  mere  claim  of  title  P*'*' 
mount  by  another,  where  no  distarbanoa  or  pos- 
BeBBiw  is  shown. 

9.  BoRb  action  cannot  be  maintained  oaa 
who  has  parted  with  the  title  oMtveyed  tv  Um 


Digitized  by 


Google 


Ta.)  JONES  «.  ] 

deed  the  covenants  of  whloh  are  alleged  to  liaTe 
been  broken. 

Error  to  clrcalt  court.  Wise  conoty;  H. 
E.  MoRRuoN,  Judge. 

Action  ol  covenaDt  by  D.  0.  Jonee 
agatDRt  J.  C.  BIchmond.  Jadffment  for 
defendant,  and  platntiir  brinfn  error.  Af- 
firmed. 

HuIIitt  &  McDowell,  for  plaintiff  In  er- 
ror. A.  L.  Piidnmnre  and  J.  B.  Hicbiooad, 
for  defendant  In  error. 

Laot,  J.  This  la  a  writ  of  error  to  a 
Jad^Dient  of  the  circuit  court  of  Wise  coun- 
ty, rendered  on  the  16th  day  of  September, 
1890.  Tbeantlon  1b  covenant.and  the  com- 
pialnt  of  the  plaintiff,  tn  the  circuit  court,- 
tbe  plaintiff  In  error  here.  Is  that  the  de- 
fendant conreyed  to  blm.tor  a  valuable 
consideration,  a  certain  lot  of  land  In  the 
town  of  Bis  Stone  Gap,  In  tbe  Hald  county 
of  Wise;  and  that  the  aald  defendant,  by 
hie  deed  to  the  said  plaintiff,  covenanted, 
for  hlmeelf  and  hia  helis,  with  the  said 
plaintiff  and  his  faelra.  tbat  the  said  de- 
fendant and  bis  heirs  would  warrant  and 
forever  deloid,  to  the  said  plaintiff,  bis 
beira  and  aasls^s,  the  title  to  the  said  lot 
of  lajid,  aKBinst  all  persons  whomsoever, 
as  by  tbe  said  deed  referred  to  would  ap- 
pear; but  tbat  tbe  defendant  bad  broken 
this  covenant,  in  that,  at  the  time  ofmub- 
ins  said  deed,  one  Racbel  S.  Gibson  and 
C.  A.  Gibson,  her  husband,  had  lawful  title 
to  suid  land,  and  afterwards  sold  said 
lands  to  J.  F.  Necessary,  who  thereupon 
acquired  title  to  said  land ;  tbat,  prior  to 
this  sale  to  Necessary.  Gibson  and  wife 
threatened  to  bring  suit  agalnstthe  plafn- 
tiff  and  bis  -granteee  for  posttesslon  and 
title  of  aald  land ;  and  the  said  Necessary, 
as  soon  as  he  purchased  the  said  land, 
made  tbe  same  threats,  and  was  about  to 
proceed  at  once  to  carry  said  threats  into 
exeeatlon,  and  to  oust  plaJntllf  and  his 
grantees  from  tbe  possession  of.  tbe  said 
land ;  that  of  all  of  this  said  defendant 
bad  full  notice,  but  refused  to  take  any 
steps  to  prevent  tbe  plaintiff  and  his  gran- 
tees from  being  ousted  from  the  said  land; 
that  the  plaintiff  was  bound  to  protect 
tbe  persons  to  wbom  be  bad  sold  In  the 
quiet  enjoyment  thereof;  tbat  neverthe- 
less two  of  the  persons,  to-wlt,  W.  E.  Har- 
ris and  R.  H.  Jones,  who  held  said  land 
under  the  plalu  HIT,  agreed  to  pay  a  part 
of  such  sum  as  might  be  necessary  to  pur- 
chase the  said  claim  of  said  Necessary, 
and  plaintiff  agreed  to  pay  the  residue; 
that  they  purchased  the<^alm  ol  said  Nec- 
essary at  (976,  and  were  unable  to  get  It 
for  any  less,  and  that  It  was  reasonably 
worth  aa  much  as  tbat;  and  tbe  plaJntlff 
paid  (rf  this  amount;  and  that  then 
Necessary  conveyed  the  said  land  to  W,  £. 
Harris,  and  claimed  f 1,000  damages.  To 
this  daclaratioa  the  defeudant  demurred, 
and  tbe  circuit  court,  by  the  order  In  the 
ease  of  the  16tb  of  September,  1890,  sus- 
tained tbe  said  demurrer,  and  gavejndg- 
ment  lor  the  defendant,  and  his  costs. 
Wberenpon  the  said  platntilt  applied  for 
and  obtained  a  writ  of  error  to  this  court. 
Tbegroundsof  the  demurrer  were  (1)  tbat 
the  declaration  did  not  set  forth  an  evic- 
tion nor  disturbance  of  his  possession;  (2) 
that  th«  declaration  showed  that  the 
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plaintiff  bad  parted  with  and  disposed  of 
by  grant  to  another  the  land  In  qaestloo, 
and  had  therefore  no  right  to  maintain 
the  suit,  no  breach  having  occurred  in  bis 
time. 

Mrnt.  Tbe  declaration  sets  forth  the  ex- 
istence of  an  adverse  andparamountclaim 
of  title  by  another  against  the  land,  wblcb 
was  asserted  only,  but  which  proceeded 
to  no  entry  or  dispossession  of  the  gran- 
tee InpoBBCsslon  of  the  land,  nor  was  tbers 
any  assertion  of  a  surrender  of  tbe  posses- 
sion to  tbe  rightful  owner  by  legal  pro- 
cesa.  But  the  eviction  set  furth  Ik  by  an 
adverse  assertion  of  a  paramount  title. 
It  is  conceded  by  the  declaration  that 
tbere  baa  been  no  actual  eviction  or  dis- 
turbance of  the  possession  by  onater,  be- 
cause the  possession  of  the  grantee  of  tbe 
plaintiff  is  distinctly  averred.  Bat  the  as- 
sertion of  a  title  paramount  by  a  third 
person  is  held  and  claimed  to  be  an  evic- 
tion. It  Is  said  by  Mr.  Rawle  (Rawle, 
Cov.  p.  144)  that  nothing  is  more  generally 
or  truly  said  than  that  an  eviction  Is  nec- 
essary to  a  breach  of  the  covenants  lor 
quiet  enjoyment  or  of  warranty.  A  cove- 
nant for  quiet  enjoyment,  says  Mr.  CbM 
Justice  GiDSON  in  Stewart  v.  West,  14  Pa. 
St.  838t  which  resembles  tbe  modern  cove- 
nant  of  warranty,  differs  from  It  in  this: 
that  the  former  Is  broken  by  the  very 
commencement  of  an  action  on  tbe  better 
title;  and  any  entry  and  dispossession  ad- 
versely and  lawfully  made  under  para- 
mount title  will  be  an  eviction,  and  when- 
ever such  a  right  Is  exercised  It  Is  consid- 
ered to  have  all  theforceand  effect  of  a  dls- 
posBeBsion  under  legal  process.  Mr.  Minor 
saye,  as  to  the  covenant  of  title,  (3  Int;. 
720,)  it  is  supposed  to  be  tn  fact  and  in  es- 
sence Bubstuntlally  the  seme  us  a  cuve- 
nant  or  quiet  enjoyment, and  It  Is  t>elleved 
that  no  action  lies  upon  It  until  actual 
eviction,  or  at  least  disturbance  of  ths 
possession.  2  Lomax,  Dig.SSS,  356;  Emer- 
son V. Proprietors,!  MnuB.  464;  Flndlay  r. 
Toncray,2  Rob.(Va.)374.  879;  Rawle, Cov. 
210,  211;  Marbury  v.  Thornton,  82  Va. 
702,  1  S.  E.  Rep.  909.  "The  existence  of  an 
incumbrance,  or  tbe  mere  recovery  in  a 
po8s««ory  action  under  which  the  bar- 
gain has  not  l>een  actually  disturbed,  urs 
held,  for  technical  reasons,  not  to  bs 
breaches  of  n  covenant  for  qalet  posses* 
slon,  or,  In  other  words,  upon  warran- 
ties." An  adversary  dlsposseBSlon  or  a 
compulHory  yielding  up  of  the  possesElon 
constitutes  an  actual  eviction.  A  con- 
structive eviction  islllustrated  by  tbe  case 
in  which  tbe  eviction  Is  deemed  to  bs 
caused  by  tbe  inability  of  the  purchaser 
to  obtain  possessWiu  by  reason  of  the  par- 
amount title.  Thus,  as  was  tersely  said 
by  Chief  Justice  Rufpin,  (Grist  v.  Hodges, 
3  Dev.  200,)  the  exlntence  of  a  better  title, 
with  an  actual  possession  under  It  In  an- 
other, is  of  Itself  a  breath  of  the  covenant. 
It  Is  manifestly  Juiat  that  It  should  be  ho 
considered;  for  otherwise  the  covenantee 
would  have  no  redress  but  by  making 
himself  a  treapaaser  by  an  actual  entry 
which  the  law  requires  of  nobody,  or  by 
bringing  an  unnecessary  suit,  for  the  event 
of  that  Bult  proves  nothing  In  the  action 
on  tbe  covenant.  But  upon  purely  legal 
grounds  it  la  so;  tor,  as  between  tbe  bar- 
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■ralaor  and  the  bargralnee,  the  legal  estate 
la  acquired  by  the  deed.  •  •  •  Aa  be- 
tween the  parties,  the  bargainee  is  on 
«trict  principles  in;  but,  tf  there  be  In  real- 
ity an  adverse  posfleaslon,  he  can  only  be 
htid  to  belns;  in  for  an  instant,  for  there  will 
4ie  no  Implication  against  the  triitb.  far- 
ther than  l8  necesBary  to  make  the  deed 
«frectnal  for  Its  purposes.  If  each  adverse 
possession  be  upon  paramount  title,  then 
there  Is  an  eviction  ot  tbe  bargainee  eo  ia- 
st&nti  thatthe  possession  takes  place,  and 
the  eviction  need  not  be  by  process.  And 
Mr.  Rawlesays,  (Rawle,  Cor.  164:)  "The 
rule,  therefore,  as  best  supported  by  rea- 
«on  and  authority,  wonld  seem  to  be  this : 
where,  at  the  time  of  tbe  conveyance,  the 
grantee  Hnds  tbe  premises  In  posseesion  of 
one  clatiuiug  under  a  paramount  title,  the 
covenant  for  quiet  enjoyment  or  ot  war- 
ranty will  be  held  to  be  broken,  without 
any  other  act  on  the  part  of  either  the  gran- 
tee or  tbe  claimant;  for  the  latter  can  do 
no  more  towards  the  assertion  of  his  title, 
and  as  to  the  tonner  tbe  law  will  compel 
no  one  to  commit  a  trespass  In  order  to 
establleh  alawful  rightln  another  action.** 
The  declaration, as  we  have  seen,  does  not 
set  forth  such  an  eviction,  but  avers  the 
-nndlaturbed  possession  of  the  grantee. 
There  Is  no  allegation  of  an  eviction,  and, 
vrpon  the  first  ground  ot  demurrer  stated, 
the  demurrer  was  properly  sustained. 

As  to  the  second  ground,  we  will  re- 
mark, briefly,  that  such  a  covenant  as  this 

f asses  with  the  land,  and  is  binding  on 
he  land,  and  in  favor  ot  assignees  al- 
though assigns  are  not  expressly  named; 
4>at  the  liability  of  the  assignee  Is  conflned 
to  the  period  of  his  occupancy,  or  of  bis 
Interests  in  tbe  land;  and  it  la  said  that 
no  covenant  which  la  broken  is  capable  of 
t>elng  assigned  at  law.  When,  therefore, 
a  covenant  Is  violated,  the  suit  must  be 
brought  by  the  party  at  that  time  Inter- 
ested, and  not  by  one  to  whom  the  land 
may  afterwards  come  byafisignraent.  The 
second  Krr>und  of  demurrer  Is  therefore 
-fatal,  also,  to  the  declaration,  which  dls- 
'tinctly  avers  the  conveyance  to  and  pos- 
session of  another  under  theplaintlff.  The 
result  is  that  the  demurrer  was  properly 
sustained  to  the  declaration,  and,  as  the 
suit  <*nnld  not  be  maintained  by  the  plaln- 
tltf,]udgment  was  rightly  rendered  for  the 
-defendant,  and  there  iia  no  error  In  the  said 
judgment,  and  the  same  most  be  affirmed. 


WmTB  et  ah  v.  Town  Cotjncil  of  Roce 
Hill. 

(Suprvnw  Court  qf  South  Carolina.  July  31, 
1881.) 

KmnciPAL  OORFOBATIOm—TAUnON-- LlOXXaB  TO 

Mkbobants. 
nndflranordinanoeprovidtnff^that  allpar- 
eona  oomiiie  Into  the  town  of  Rock  Hill  to  engage 
thereia  In  tna  business  of  a  merchant  for  a  shorter 
period  than  one  year  shall  pay  a  license  tax  of 
$50, "  a  tax  Is  iavalid  which  is  assessed  apon  a 
merchant  who,  having  conducted  a  dry  goods  store 
for  75  days,  coanges  his  basinets  to  that  of  sell- 
ing tffodnoa,  where  the  evidenoe  shows  that  be 
liaa  leased  his  store  bnUdlng  ftir  one  year,  with 
tbe  privilege  of  two  years. 

Appeal  from  common  pleas  circuit  court 
«f  xoric  eoanty. 


Action  by  F.  H.  White  &  C!o.  against  the 
town  council  ot  Rock  Hill  to  recover  taxes 
paid  under  protest.  Judgment  tor  plain- 
tiffs,  and  defendant  appeals.  AiDrmed. 

W.  J.  Cherry,  for  appelant.  WOaon  i 
WUaon,  tor  respondeota. 

McIvRR,  J.  By  the  aet  ot  1887,(19 St 
1163,)  tbe  town  council  of  Rock  Hill  Ib, 
among  other  things,  Invrated  with  power 
"to  'require  all  Insurance,  ttiegraph,  and 
express  companies,  doing  business  in  said 
town,  and  also  all  transient  persons, com- 
panies, or  corporations  ot  any  kind  what- 
soever, engaged  temporarily  la  any  busl- 
nesa,  prolesslon,  or  oeeapaUoa  In  said 
town,  except  Bucb  as  are  engaged  as 
teachers  or  as  ministers  of  the  gospel,  to 
pay  to  said  town  such  sum  or  snma  of 
money  as  a  license  tax  as  said  town  eonn- 
cll  may  by  ordinance  direct:  provided, 
said  license  tax  shall  not  exceed  tbe  sum 
ot  one  hundred  dollars  per  annum."  Oo 
tbe  6th  of  Februarv,  1888,  an  ordiaaoce 
was  adopted  by  tbe  said  town  oonncU, 
portiona  of  which  are  aet  oat  in  the'case.* 
for  tbe  purpose  ot  fixing  tbe  amount  of  li- 
censes and  special  taxes  imposed  for  the 
year  commencing  20th  January,  1888,  and 
ending  January  20, 1889,  the.  fifth  section 
ot  which  reude  astollows:  " That  all  per- 
sons coming  into  the  town  ot  Rock  Hill 
within  said  year  to  engage  therein  in  tbe 
business  of  a  merchant,  tor  a  shorter  peri- 
od than  one  year,  shall  severally  pay  into 
the  treasury  of  said  town  a  license  tax  ot 
fifty  dollars."  Tbe  following  somewhat 
equivocal  statement  Is  made  in  tbe  case: 
"The  plaitttins  engaged  In  the  business  ot 
merchants  In  the  town  of  Rock  Hill  com- 
mencing about  June  80. 1888,  and  contin- 
uing for  about  seventy-five  days,  when 
til ey  sold  out  or  eban/red  tbetr  business 
flrom  dry  ffoods  to  produce  store.  There- 
upon, demand  being  made  upon  them  for 
the  licence  fee  of  fifty  dollars,  according  to 
the  requirements  of  tbe  said  ordinance,  they 
paid  the  same  under  protest,  and  com- 
menced this  action  before  a  trial  Justice  to 
recover  back  the  same."  The  case  was 
first  heard  by  a  Jury,  which  failing  to 
agree,  a  mistrial  whs  ordered,  and  It  was 
again  beard,  by  tbe  trial  Justice,  who  ren- 
dered Judgment  for  the  defendant,  which, 
upon  appeal  to  the  circnit  court,  was  re- 
versed, and  Judgment  rendered  In  favor  ut 
plaintiffs.  From  this  last-mentioned  Judg- 
ment defendant  appeals  to  this  court  upon 
tbe  several  groonds  set  nnt  In  th«  record. 

The  words  which  we  have  ItalMsed  in 
the  quotation  from  the  case  above  render 
It  doubtful,  to  say  the  least  ot  it,  whether 
the  plaintiffs  were  amenable  to  tbe  tax; 
for.  It  they  simply  changed  their  busioMS 
from  dry  goods  to  grocerlea,  they  were 
stillengagod  in  tbe  business  of  a  merchaDt, 
and  until  it  was  shown  that  tbey  were  co- 
gaged  in  that  business  for  a  shorter  peri- 
od than  one  year  they  did  not  come  with- 
in the  provisions  of  the  ordinance.  The 
circuit  Judge  simply  reversed  tbe  Jndgment 
of  the  trial  justice,  by  a  short  order,  with- 
out assigning  any  reasons:  and  we  aie 
not  Informed  of  the  grounds  upon  which 
he  based  his  conclusion.  If  be  concluded 
as  matter  of  fact  that  the  evidence  was 
not  sufficloit  to  show  that  the  plaintifi 
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had  been  eniraged  In  bnalnesB  ae  a  meF> 
chant  lor  a  Icbr  period  than  one  year,  ttien 
we  have  do  Jnriedletlos  to  reTlew  ettcb 
flnfllnf^;  and,  as  there  le  evidence  set  ont 
Id  the  eaee  which  tends  to  support  that 
conclnafon.  we  cannot  say  that  there  was 
any  error  ha  hlsjadsroent.  In  addltloD  to 
this.  It  ta  at  least  donbtfal  whether  the 
tax  Imposed  In  thts  case  was  lefral.  Two 
things  are  essential  to  the  validity  of  any 
tax  imposed  by  a  monlelpal  corporation: 
(I)  The  power  to  do  bo  mnrt  be  coaBerred 
Dpon  sncb  corpora  tloQ  by  an  act  of  the 
lesislRture.tbat  body  having  been  liitruat- 
ed  with  the  taxing  power  by  the  peopte 
through  the  conatl  tntlon,  whieh  contains 
a  provlalon  (section  8,  art.  9)  authorising 
the  delegation  of  that  high  power  to  the 
eori>orate  anthorltles  of  towns  for  certain 
piirpoBee,  etc.  See  Floyd  t.  Perrln.SO  S. 
C.  at  page  35,  8  8.  E.  Rep.  14.  (2)  The 
powerthuB  conferred  must  be  exercised  by 
tbe  municipal  antboritiee  In  conformity 
with  the  terms  of  the  grant.  In  this  case 
ft  appeara  that  tbe  town  eounell  of  Rock 
Uill  haB  been  invested  by  the  legislature 
with  power  to  require  "all  transient  per^ 
sons,  •  •  •  engaged  temporarily  hi 
any  bnelneBB,"  to  pay  a  certain  Ncense 
tax.  and  the  said  town  council  has  under- 
taken toexerclBe  this  power  by  pasalng  an 
ordinance  to  Impose  license  and  special 
taxea  for  the  year  commencing  20th  Janu- 
ary, Id  which  ft  Is  provided  "that  all 
perHons  comhig  Into  the  town  of  Boch 
Hill  within  said  year,  to  euKage  therein 
In  the  bnelnesB  of  merebant  for  h  shorter 
period  than  one  year,"  shall  pay  the  tax 
In  qnestiOD.  Now,  whether  the  pouer 
conferred  has  l>een  exercised  In  contoroitty 
to  the  terms  of  the  grant;  whether  the 
power  to  Irnpoie  such  a  tax  as  tlie  one  In 
question  npun  transient  persona,  engaged 
temporarily  In  btisliiesa,  Is  properly  exer- 
clflfKl  by  imposing  such  tax  upon  any  per^ 
son  coming  into  the  town  to  engage  In 
the  business  of  a  merchant  for  a  lesa  peri- 
od than  one  year, — Is  a  question  which 
may  admit  of  some  doubt  But  waiving 
that,  and  assuming  that  the  power  was 
properly  exercised,  yet,  Inasaiuel>  as  there 
was  no  *>vidence  that  the  plaintirrs  went 
to  B.ock  Hin  to  engage  Id  business  as  mer- 
chunts  for  a  less  period  than  one  year, 
and.  on  the  contrary,  there  was  evldpuce 
derived  from  tbe  terms  of  the  written 
agreement  for  the  rent  of  the  store  for  one 
year,  with  the  privilege  of  two  years, 
tending  to  show  that  the  plaintiffs  came 
to  Rock  HitI  to  engage  In  bnslnees  tor  at 
least  a  year.lf  not  longer,  the  circuit  Judge 
was  fully  Jsstlfied  in  reaching  the  conclu- 
flion  that  the  plaintiffs  were  entitled  to 
fndgment.  The  Judgment  of  this  court  Is 
that  tbe  JodgmeDtol  the  clrenttouort  be 
afllrmed. 

UoGowAif,  J.,  eoncnrs. 


Bl^LM  T.  SAMDKBfl  mt  aJ. 

tSuprtnt  Cowt  cf  South  CaroUna.  July  tl, 

PoucLoscKS  —  Fbhutt  ow  Bomd  —  Rbvow  on 
Second  Appbai. 
1.  Where  any  portion  of  tbe  debt,  for  tbe  pn*- 
■MDt  of  which  a  bond  is  coadUiuMd,  is  UDpalo, 


the  obligee  may  recover  to  ttie  fall  extent  of  Qie 
penalty  of  the  bond,  although  the  unpaicl  bal- 
auoe,  together  with  payments  preTionsly  made, 
would  esoeed  the  penalty. 

a.  Where  a  report  of  8  referee  upon  foreolos- 
ttre  of  a  mortgage  was  excepted  to  only  upon  one 
ground,  and  an  appeal  therefrom  taken,  the  par- 
ties, upon  a  second  appeal  from  a  report  made 
In  oonformltr  witb  tlie  decision  of  the  supreme- 
court,  canaot  allege'  exceptions  to  tbe  report  in 
regud  to  maUan  aot  axcvted  to  npon  the  first 
triftL 

Appeal  from  common  pleas  clrcnlt  conrt 
of  Hampton  county;  J.  B.  Kbbshaw  and 
T.  B.  Fbaskb,  Judges. 

The  following  statement  was  agreed  on  hy 
counsel:  "We  agree  that  tbe  following  pepen 
shall  constitute  the  two  several  cases  and  re- 
turns herein:  (1)  Exceptions  of  defendants, 
appellaDts,  and  pl&lntlS,  appellaot.  (2)  Report 
Of  referee,  and  portion  of  nrsi  report,  showipg 
calculation  of  interest.  (8)  £xceptioQS  of  plain- 
tlft  to  first  report  of  referee.  (4)  Order  of  Judge 
Kershaw.  (5)  Order  of  Judge  Fraser.  (6)  State- 
ment that  penalty  of  tbe  bond  is  nineteen  hun- 
dred and  tbirty-alx  dollars,  and  that  thirteen 
hundred  and  sixty  dollars  has  been  paid  before 
the  commencement  of  this  action.  The  service 
of  exceptions  on  Judge  Fraser,  printing  tbe 
notices  of  appeal,  which  we  admit  to  have  been 
served,  filing  copy  of  return  with  clerk  of  the 
circuit  court,  waived."  The  substance  of  the 
referee's  report,  and  of  the  orders  of  Judges 
Ebrshaw  and  Fbasbb,  1b  stated  in  the  opinion 
below. 

E.  F.'Wamn,  for  appellant.   W.  S.  Till- 

ingbast,  for  respondents. 

MclTBR,  J.  Willie  the  foregolDK  state- 
ment, taken  from  the  "case"  as  pre- 
pared for  argument  here,  would  Indicate 
thnt  there  were  two  caHCS  to  be  he^rd  to-' 
gether,  yet  ttvere  Is,  in  fact,  but  one  case, 
In  which  both  parties  have  appealed. 
This  is  the  second  apixial  in  the  case,  and 
reference  may  he  had  to  the  case  as  pub 
llshed  In  10  8.  E.  Rep.  824— where  It  is  more 
fully  reported  than  in  the  "Notes  of  Unre- 
ported Cases, "  In  82  S.  C.  684,— for  a  mure 
detailed  statement  of  tbe  facts  than  It  Is 
deemud  necrasary  to  make  here.  The  gen- 
eral question  Involved  is  as  to  the  amount 
due  on  a  bond  secured  by  a  mortgage  on 
real  estute,  which  this  action  was  brought 
to  foreclose,  wbluh  depends  upon  the 
proper  mode  ot  calculating  the  Interest  on 
the  bond,  and  consequent  thereupon  an* 
other  question  Is  presented,  as  to  whether 
Judgment  can  l>e  rendered  for  an  amount 
which,  with  the  payments  made,  will  ex- 
ceed the  penalty  of  the  bond.  The  referee 
to  whom  It  was  referred  to  compute  the 
amount  still  due  upon  the  bond.  In  his 
first  report,  made  a  statement  showing 
that  he  had  calculated  the  Interest  on  the 
balance  of  tbe  total  amount  of  the  debt, 
afti'r  deducting  thecnsh  payment  madeon 
the  bond  at  its  date,  at  the  rate  ot  IS  per 
cent,  per  annum,  the  rate  specified  in  the 
bond,  up  to  the  dates  of  the  several  pay- 
ments; and,  after  deducting  each  pay- 
ment at  the  date  on  which  It  was  made, 
computed  the  Interest  at  the  same  rate 
op  to  the  time  of  thn  maturity  ot  the  last 
Instailraent,  after  which  he  made  the  cal- 
culation at  the  reduced  rate  of  7  per  cent, 
per  annum,  and  recommended  Judgment 
tor  ths  amount  ttausaacertaluwb  To  tbat 
Digitized  by  V^OOglC 


118 


SOUTHEASTERN  EEPOETEB,  Vol.  13, 


report  tlie  only  exception  taken  was  by 
the  plaintiR  upon  the  ground  that  tberef- 
eree  had  erred  in  reducing  tlie rated  inter- 
est to  7  per  cent,  after  the  maturity  of  the 
laat  Installment,  and  clalmlnK  that  inter- 
rat  should  have  been  cnlculated  at  the 
rate  of  18  percent,  until  the  bond  was  fnlly 
paitl.  That  report,  with  that  single  ex- 
ception, was  heard  by  his  honor.  Judge 
KiitiSHAW,  who  sustained  the  exception, 
and  recommitted  the  i-eport  to  the  referee, 
with  directloDB  "  to  cumpate  the  amount 
Jue  on  the  bond  and  mortgage  at  the  rate 
of  Interest  as  specified  In  the  bond,  to-wit, 
eighteen  per  cent,  per  annum,  or  one  and 
one-tiall  per  cent  per  month,  after  maturl' 
ty  of  the  laat  installment."  From  that 
JndKraent  the  defendants  appealed  solely 
upon  the  ground  that  Judge  Krbshaw 
had  erred  in  holding  that  the  bond  con- 
tinued to  draw  interest,  alter  the  maturi- 
ty of  the  last  Installment,  at  the  rate  of 
18  per  cent.,  and  this  court  affirmed  that 
jadgment.  Accordingly  the  referee  has  re- 
formed his  calculation  precisely  In  accord- 
ance with  the  directions  of  Judge  Ker- 
shaw, affirmed  by  this  eoort,  by  continu- 
ing the  calculation  of  Interest  at  18  per 
cent,  after  as  well  aa  bdore  the  maturity 
nt  the  last  Installment*  and  has  made  a 
second  report  ascertaining  the  balance 
due  on  the  bond,  on  the  18tbof  April,  18.%, 
to  be  9700.22.  To  this  last  report  the  de- 
fendants seem  to  have  excepted,  but  upon 
what  grounds  does  not  appear  in  the 
"case,"  and  the  report  and  exceptions 
were  heard  by  his  honor,  Judge  Frasur, 
who  overruled  the  exceptions,  and  direct- 
ed the  referee  '*to  ascertain  and  report 
amount  paid  on  said  bond;  It  being  the 
Judgment  of  this  court  that  plaintiff  can- 
'  not  recover  more  than  tne  penalty  of  the 
bond  In  excess  of  the  payments."  From 
that  Judgment  both  parties  appeal,— the 
defendants  upon  the  ground  that  the  re- 
port of  the  referee  "Is  Contrary  to  the  or- 
der of  Judge  Krrshaw  previously  made 
In  the  cause,  and  the  decree  of  the  su- 
preme court  thereon, tn  this:  that  said  or- 
der of  -Judge  Krrshaw  recommitted  the 
cause  to  the  referee  to  calculate  the  inter- 
est on  the  bond  at  18  per  cent.  *trom  the 
maturity  of  the  Inst  lustallment,'  and  the 
supreme  court  confirmed  same;  and  the 
referee  allowed  and  reported  Interest  at  18 
per  cent,  on  the  condition  of  the  bond 
from  its  date,  regardless  of  the  install- 
ments, which  was  confirmed  by  Judge 
Fbabkr,  althopgh  the  supreme  court  d^ 
derm  in  said  Judgment  that  the  interest 
prior  to  the  maturity  of  the  last  install- 
ment hadalready  been  Incorporated  in  the 
instnilments, '  and  it  would  be  manifest- 
ly impropertoallowltagain.*"  Theplaiu- 
tiO's  appeal  is  based  upon  the  ground  that 
Judge  Fraseb  erred  In  holding  that  plain- 
tiff could  not  recover  the  amount  found 
due  by  the  referee  on  the  bond,  (f700.22,) 
although  the  penalty  of  the  bond  is91,9S6. 

It  seems  to  us  that  the  exception  of  de- 
fendants is  based  upon  a  misconception 
both  of  Judge  Kkkbhaw'b  judgment  and 
thpformer  decision  of  this  coarttn  thiscase. 
The  only  question  presented  for  the  decis- 
ion of  Judge  Kershaw,  and  the  only  one 
which  lie  decided,  was  whether  the  referee 
had  erred  In  reducing  the  rate  of  luteivst 
from  18  per  cent,  to  7  p&c  cent,  aitex  the 


maturity  of  the  last  installment;  and  the 
only  question  before  this  court  was  wheth- 
er Judge  Kkrshaw  had  erred  in  decldlug 
that  ^ngle  question.  Mo  exception  was 
taken  to  the  mode  adopted  by  the  referee 
in  making  the  calcnlatlon  of  interest  up 
to  the  maturity  of  the  last  installment, 
and  hence  neither  Judge  Kershaw  nor  this 
conrt  had  any  authority  to  determine 
whether  his  mode  of  calculation  up  to 
that  point  was  correct  or  not.  and  neither 
iindertot>k  to  do  so.  Perhaps  the  strictly 
accurate  mode  of  making  tne  calculation 
would  have  been  to  compute  the  Interest 
on  each  Installment  from  the  day  it  be- 
came payable,  at  the  rate  of  18  percent., 
allowing  credit  for  the  several  payments 
at  their  respective  dates,  instead  of  calcn- 
lating  the  Interest  on  the  amount  of  the 
condition  of  the  bond,  after  deducting  the 
cash  payment  from  the  dute  of  the  bond; 
but,  as  that  would  have  produced  a  re- 
sult much  more  unfavorable  to  the  defend- 
ants than  that  obtained  by  the  mode 
adopted  by  the  referee,  they  have  no  right 
to  complain.  Indeed,  the  result  of  that 
mode  of  calculation  would  have  been  to 
compound  the  interest  to  a  eertata  ex- 
tent, at  least;  for,  in  order  to  account  tor 
the  anomaly  presented  by  a  bond  condi- 
tloned  for  the  payment  of  a  certain  sum 
of  money  In  four  instcdlments,  the  aggre- 
gate of  which  exceeds  the  amount  of  the 
condition,  the  theory  was  suggested  that 
this  discrepancy  could  and  should  be  ac- 
counted for  by  assuming  that  the  amoont 
of  each  installment  was  fixed  by  adding 
thereto  the  Interest  thereon  at  the  rate  of 
18  per  cent,  from  the  date  of  the  bond  to 
the  day  at  which  each  installment  became 
payable.  If  this  be  the  correct  theory, 
then  it  Is  manifest  that  the  Interest  on 
each  Installment  from  the  dateof  the  bond 
to  the  day  when  the  Installment  became 
payable  would  bear  Interest  from  that 
day,  and  thus  the  Interest,  to  that  extent 
at  least,  would  be  compounded.  It  was 
in  reference  to  that  view  of  the  matter 
that  the  remark  quoted  from  the  former 
opinion  of  this  court  In  defendant's 
ground  of  appeal  was  made.  But,  be  all 
this  as  It  may,  it  Is  anffldent  In  this  case 
that,  neither  party  having  excepted  to  the 
mode  of  calculating  the  interest  adopted 
by  the  referee  in  his  first  report,  except  as 
to  the  reduction  of  the  rate  of  interest 
after  the  maturity  of  the  lust  installment, 
both  parties  must  be  regarded  as  having 
acquiesced  in  the  report  In  every  other  re- 
spect. We  do  not  think,  therefore,  tbat  de- 
fendant's exception  can  be  sustained. 

It  only  remains  to  consldertbe  exception 
taken  by  the  pluintin.  We  must  confess 
that  we  do  not  exactly  understand  the 
latter  part  of  Judge  Frasbb's  order  upon 
which  this  exception  Is  based,  and  most 
suppose  that  there  is  some  misprint  or 
derical  error.  Ie  certainly  cannot  be  an- 
derstood  as  simply  announcing  the  general 
proposition  that,  In  an  action  on  a  bond, 
the  plnlntiff  cannot  recover  Judgment  for 
more  than  the  penalty :  fortbe  amount  fur 
which  the  referee  recommended  Judgnaent 
($700.22)  is  much  less  than  the  penalty ;  and. 
Indeed,  that  proposition  Is  not  disputed, 
and  Is  fully  supported  by  Bonsall  r.  Tay- 
lor, 1  McCord,  603,  recognised  and  i^rnied 
in  Stroble  t.  Ijarge,  8  McCord,  US,  and  by 
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at  least  two  cases  decided  by  the  former 
court  of  eqaity,  (Cruger  v.  Daniel,  McMul. 
Eq.  197  et  Beq.,  and  Harper  t.  Barsb,  10 
Rich.  E!q.lfi6.)  and  by  the  present  Bnpreftie 
eonrt  In  IMal  t.  Gary,  27  S.  G.  177.  S  8.  E. 
Rep.  84.  But  as  It  appi-srs  from  the  report 
of  the  referee  that  the  efcgref^ate  of  the 
payments  credited  on  the  bond,  together 
with  the  cash  payment  made  on  the 
orlgiDal  debt,  which  la  atuted  as  the  con- 
dition of  thebond  at  the  date  of  the  bond, 
added  to  the  amount  for  wtalch  Judgment 
was  recommended,  would  exceed  tbe 
amount  of  the  penalty  named  In  the  bond, 
we  suppose  the  question  intended  to  be 
made  la  whether  the  plaintiff  can  recover 
the  balance  of  tbecoudltion  remaining  un- 
paid after  tbe  application  of  tbe  payments 
at  their  several  dates,  when  sucb  balance, 
added  to  the  payments  already  made,  ex- 
ceeds the  penalty  of  the  bond;  or  mvst 
the  recovery  be  limited  to  an  amount 
which,  added  to  the  sum  of  the  payments, 
will  not  exceed  the  penalty?  The  ques- 
tion thus  stated  has  been  distinctly  decid- 
ed In  tbe  caee  of  Smith  t.  Macon,  1  Hill, 
Eq.  339,  where  It  was  held  that,  as  long 
as  any  portion  of  the  condition  of  the 
bond  remained  unpaid,  tbe  plaintiff  could 
recover  to  tbe  full  extent  of  the  penalty,  if 
necefisary,  even  thongh  such  unpaid  bal- 
ance, when  added  to  the  payments  prevl- 
OQsly  made,  wonld  exceed  the  penalty. 
That  decision  is  conclusive  of  tbe  question. 
It  Is  trae  that  Mr.  Hill,  the  reporter,  in  a 
note  to  that  case,  does  cite  the  case  uf 
Bonsall  Taylor,  1  McCord,  508,  above  re- 
ferred to  by  Its  correct  title,  as  In  con- 
fllet  with  the  decision  in  Smith  v.  Macon; 
bat  an  examination  of  tbe  case  so  cited 
will  show  that  to  he  a  mistake,  as  It  did 
not  appear  In  the  case  of  Bonsall  v.  Tay- 
lor that  any  payment  had  been  made  on 
the  bond, and  therefore  that  ease  does  not 
touch  the  present  question,  and  only  dfr- 
ddea  the  funeral  proposition  that,  in  an 
action  upou  a  bond,  lodgment  cannot  he 
rendered  for  an  amountexceedlng  the  pen- 
alty of  the  bond.  But  here  It  is  not  asked 
that  Judgment  shall  be  rendered  for  an 
amount  exceeclingthepenalty,butonly  for 
the  balancedue,  which  is  less  than  thepen- 
alty  of  the  bond.  As  Is  said  hy  O'Kball, 
J.,  In  delivering  the  opinion  of  tbe  court 
In  Smith  V.  Mncon.  snpra:  "The  penalty 
Is  lo  secure  the  payment  of  the  whole  con- 
dition :  any  part  of  It  remaining  unpaid  Is 
a  forfeiture  of  the  penalty,  which  Is  the 
debt  at  law.  The  party  to  be  relieved 
against  It, In  equity, mast  paythe  amount 
really  due  on  the  condition.  What  is  the 
amount  due  on  It?  The  balance  of  the 
debt  speclfled  In  the  condition,  after  ap- 
plying: tbe  payment,  at  the  time  it  was 
made,  to  the  extinguishmpnt  of  the  Inter- 
est to  that  time,  and  the  residae  to  the 
principal,  with  interest  on  tbe  balance  to 
the  present  time.  If  this  Is  lees  than  the 
penalty,  (as  it  Is  admitted  to  be,)  the  de- 
fendant can  only  claim  to  be  relieved  from 
the  penalty  by  paying  such  balance." 
This  language  Is  directly  applicable  to  the 
question  under  consideration,  and  con- 
cludes the  inquiry.  We  are  nnahle,  there- 
fore, to  perceive  any  necessity  for  the  far- 
ther Inquiry,  directed  by  the  circuit  Judge, 
as  to  the  amount  paid  on  the  bond,  as 
that  already  appears  from  the  report  of 


the  referee,  and,  as  tbe  balance  left  un- 
paid also  appears  from  the  report  of  the 
referee  to  be  less  than  the  penalty,  we 
■ee  no  reason  why  Judgment  cannot  be 
rendered  for  such  balance.  The  Judgment 
of  this  court  Is  that  the  Judgment  of  the 
circuit  court,  as  herein  construed,  be  so 
modified  as  to  conform  to  the  views  above 
announced,  and  that  the  case  be  remand- 
ed to  the  circuit  court  for  the  pBipose  ul 
such  further  proceedings  as  may  be  neces- 
sary to  carry  oat  such  views. 

IfcQowiRt  J.,  concurs. 


Garter  v.  Oliver  On.  Co. 

(Aiprnne  Court  of  South  CaroNno.  July  U, 

isgi.) 

UUTSS  A.-SD  SSBVAITT—Dl.NOBBOUS  MAamilSBT— 
ETIDBNCE  of  KeQLIOSNOB — ^NONBDIT. 

1.  In  an  action  to  recover  for  personal  Injurlea 
It  appeared  that  plaintiff  was  emploved  to  oper- 
ate a  machine  in  defendant's  oil-miil;  that  white 
ao  doinfir  he  was  required  to  do  very  rapid  work; 
and  that  he  was  supplied  with  bags,  wbioh  were 
placed  on  top  of  the  maohina  by  other  employes; 
that  it  was  necessary,  for  the  safety  of  toe  ma- 
chine operator,  that  these  bags  shonld  be  free 
from  holes;  that,  if  the  opBraw  disoovered  any 
hole  in  a  bag,  he  would  throwlt  out;  and  that 
the  injury  resulted  from  the  use  of  a  bag  with  a 
hole  In  it.  Held  error  to  nonsuit  plaintiff  upob 
the  ground  that  no  Diligence  was  shown.  Dis* 
Ungulshlng  Davis  v.  Railroad  Co.,  81  S.  C.  9S. 

2.  In  bouth  Carolina  the  question  of  contrib- 
Dtory  negllgenoe  eumot  be  considered  on  motion 
for  nonsuit. 

Appeal  from  common  pleas  dreoit  court 
of  KIcfaland  county;  W.  H.  Wallace, 

Judge. 

Action  by  BIchard  Carter  against  tbe 
Oliver  Oil  Company  to  recover  for  personal 
injnrlee.  Judgment  fordifendant.  Pialn- 
tin  appeals.  Keversed. 

Melton  A  Meltoa,  for  appellant.  Joba 
C.  Hankellj  for  respondent. 

McIvRB,  J.  The  plaintiff  bmnght  this 
action  to  recover  daraageefor  Injuries  sus- 
tained while  In  the  employment  of  the  de- 
fendant company,  under  tbe  allegation 
that  the  Injuries  sustained  resulted  from 
the  negligence  of  the  company  In  not  fur- 
nishing tbe  plaintiff  with  safe  and  suitable 
appliances  to  do  the  work  for  which  he 
was  employed.  Tbe  testimony  tends  to 
show  that  plaintiff  was  employed  by  de- 
fendant to  operate  a  machine  In  their  oil- 
mill,  called  a  "former,"  whereby  the  cot- 
ton-seed meal  was  pressed  Into  cukes;  and 
that  the  work  required  of  the  plaintiff  had 
to  be  done  rapidly,  to  prereht  the  meal 
from  burning;  that  tbe  plaintiff,  standing 
at  the  machine,  was  supplied  by  other 
servants  of  the  defendant  company  with 
bags  or  sacks,  which  plaintiff,  with  tbe 
asaistauce  of  another,  had  to  place  In  tbe 
machine;  that  these  bags  or  sacks  were 
placed  In  a  pile  on  tbe  top  of  the  machine, 
and,  when  one  was  wanted,  the  plaintiff 
reached  up  and  took  one  off  theptte.  which 
bad  to  be  done  with  rapidity ;  that  It  was 
very  necessary  for  the  safety  of  the  person 
operating  the  machine  that  these  bags  or 
sucks  should  be  free  from  holes  or  rents, 
and  therefore  another  person  wao  em- 
ployed to  repair  any  torn  sacks;  that  the 
disaster  wblcb  gave  rise  to ^$hls  action 
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probably  remilted  from  the  use  of  a  sack 
with  a  hole  In  It.  whereby  plalntlff'sflnger 
became  eptangled  In  It,  and  his  hand  was 
crushed.  There  vraa  also  Bome  testimony 
tendlnR  to  show  that  if  the  person  operat- 
ing tlie  machine  dlBCOvfred  any  hole  or 
rent  in  the  sack  when  taken  otf  the  pile,  he 
would  throw  It  over  bis  shoalder,  when  It 
would  be  tak^  to  the  person  charged 
with  tlie  duty  of  repairlnjr  the  sacba.  Up- 
on the  testimony  thus  briefly  outlined,  hta 
honor  Judge  WALLACt:held  that  there  was 
an  entire  absence  of  any  testimony  tend- 
ing to  show  any  negligence  ou  the  part  of 
the  defendant  company,  and  therefore 
rendered  a  Judgment  of  nonsuit,  from  which 
the  plaintiff  appeals  apon  the  grounds 
set  out  In  the  record,  which  make  the  sin- 
gle question  whether  there  was  such  an 
entire  absence  of  testimony  tending  to 
show  negligence  on  the  part  of  the  defend- 
ant as  would  warrant  the  granting  of  a 
nouButt. 

The  rule  1b  wdl  settled  that  It  Is  the 
dnty  of  the  master  to  furnish  safe  and 
suitable  appliances  for  the  performance  of 
thework  reqaiif d  of  the  servant,  and  also 
to  see  Chat  the  same  are  kept  In  proper 
repair:  and  hence,  where  either  of  these 
duties  have  not  been  performed,  there  Is 
an  omlsdlou  of  duty  on  the  part  of  the 
master  which  nffordfl  at  least  prima  tacie 
evidence  of  negligence  on  bis  part;  for 
these  duties  cannot  be  delegated  to  an- 
other, so  aa  to  relieve  thft  master  from  lia- 
bility to  another  for  Injuries  sustained  by 
reason  of  a  lalinre  to  perform  them  prop- 
erly. Qunter  v.  Manufacturing  Co.,  18  S. 
O.  262.  This  general  statement  of  tho  rule 
is  not  to  he  construed  as  Implying  that 
the  Traater  Is  bound  to  provide  appliances 
which  shall  prove  to  be  absolutely  safe 
under  all  contingencies,  or  even  snch  as 
lire  of  the  best  and  most  approved  de- 
scription, but,  as  said  in  the  cnse  cited, 
"only  such  as  a  reasonable  and  prudent 
person  would  ordinarily  have  used  under 
similar  circumstaneee.'*  In  other  words, 
the  rule  does  not  require  of  the  master 
the  greatest  care  pimsibie,  but  only  such 
us  jjrudent  persona  usually  exei*cl80  under 
similar  circumstances.  This  being  tliP 
rule,  the  inquiry  Is  whether  there  was  In 
this  case  any  evidence  tending  to  show  an 
absence  of  such  care  on  the  part  uf  the  de- 
fendant, not  whether  the  testimony  ad- 
duced  was  sufficient  to  prove  negligence, 
as  that  Is  a  matter  exclusively  for  the  jury, 
and  we  have  neither  the  power  nor  the 
clfspnsitlon  to  consider  that  question.  It 
seems  to  ua  that  there  was  some  testi- 
mony tending  to  show  an  omlBslon  of 
duty  on  the  part  of  the  master  in  furnish- 
ing the  plaintiff  with  safe  appliances  to  do 
the  vork  required  of  him,  for  there  la  some 
testimony  tending  toshowthat  the  injury 
complained  of  resulted  from  the  fact  that 
the  plaintiff  was  furnished  with  a  torn 
sack,  and  also  some  testimony  to  show 
that  the  use  of  such  a  sack  was  dangerous. 
It  is  true  that  there  Is  also  teetiuoi^ 
tending  to  show  that  the  defendant  hau 
employed  another  person,  charged  with 
the  special  duty  uf  repairing  the  sacks; 
yet.  It  it  shall  appear  that  this  duty  waa 
negligently  performed,  such  negligence 
would  be  imputable  to  the  master,  under 
the  rule  above  stated,  which  requires  that 


the  master  shall  not  only  provide  safe  and 

suitable  appliances  In  the  first  Instance, 
but  also  see  that  the  same  are  kept  in  re- 
pair, and  the  delegation  of  thle  duty  to 
another  cannot  relieve  the  masterfrom  re- 
sponsibility. The  circuit  Judge  seemed  to 
base  his  concluBlon  upon  the  tact  that  the 
testimony  not  only  did  not  tend  to  show 
that  the  defective  sack  which  was  used 
was  the  only  one  furnished,  but,  on  the 
contrary,  there  was  evidence  tending  to 
show  that  a  number  of  other  sacks  were 
furnished,  some  of  which  he  assumed  were 
free  from  any  defect,  and  hence  no  negli- 
gence could  be  imputed  to  defendant,  caus- 
ing the  Injnry  complained  of,  as  plaiatin 
had  been  tamisfaeu  with  good  sacks,  and 
It  was  his  own  act  to  use  one  that  was 
defective;  citing  and  relying  on  the  case  of 
Davis  V.  Railroad  Co.,  21  S.  C.  93.  Before 
proceeding  to  point  out  thedlstinctlon  be- 
tween this  case  and  that  of  Davis,  we 
may  remark  that  the  view  taken  of  the 
circuit  Judge  seems  to  be  based  upon  the 
idea  that  Carter,  the  plalntltf,  was  guilty 
of  cimtrlbutory  negligence,  and  tbert*fore 
could  not  maintain  hie  action.  It  may  be 
that  such  was  the  fact,  but  It  is  well  set- 
tled inth1sstate,atlea8t,thatthe  question 
of  contributory  negligence  cannot  be  con- 
sidered under  a  motion  for  a  nonsuit. 

But,  again,  the  rule  Is  that  it  is  the  duty 
of  the  master,  and  not  of  the  Bervant,  to 
exercise  due  care  and  diligence  to  ascer- 
tain whether  the  appliances  furnished  are 
safe  and  suitable;  and  a  servant  has  a 
right  to  assume,  without  Inquiry  or  ex- 
amination, that  the  appliances  furnished 
him  are  safe  and  saitahle.  Lasure  t.  Man- 
ufacturing Co.,  18S.  G.  281.  Of  cuurse.  if 
he  uses  a  machine  or  other  appliance, 
knowing  at  the  time  that  it  Is  out  of  re- 
pair to  such  an  extent  as  to  render  it  un- 
safe, then  another  rule  applies,  with  cer- 
tain quallficationa,  which  It  Is  needlcHS  to 
state  here.  It  does  not  seem  to  us  that 
the  case  of  Davis  v.  Railroad  Co.,  supra, 
r«lied  upon  by  tbecircuit  Judge,  applies.  In 
that  case  the  plaintiff  was  on  the  top  of 
the  train,  waving  his  lantern  as  a  signal 
to  an  approaching  train,  wheu  the  cup  of 
his  lantern  fell  out.  The  plaintiff,  bow- 
ever,  did  not  then  sustain  the  injury  com- 
plained of;  but  by  reason  of  the  loss  of  the 
cup  of  his  lanteru  he  had  to  descend  into 
the  cab  to  procure  another,  and  in  return- 
ing to  his  post  on  the  top  of  thetraln  was 
struck  by  the  projecting  timbers  of  a  tanlc 
while  aaceudlng  the  ladder  leading  to  the 
top  of  the  car.  The  question  whether 
there  was  any  negligence  on  the  part  uf 
the  company  in  fnrnlshlng  the  plaintiff 
with  a  defective  lantern  was  decided  upon 
the  ground  that  there  was  really  no  svi- 
deuce  that  the  lantern  from  which  the  cop 
dropi>ed  was  defective,  except  the  simple 
expression  of  opinion  by  one  of  the  wit- 
nesses that  the  cup  dropped  out  because 
of  a  defect  Intbelanteru.  That  might  very 
well  have  happened  from  someothercauae 
than  a  defect  In  the  lantern,  and  no  wit- 
ness testlfled  that  be  had  ever  examined 
or  even  seen  the  lantern  In  question.  It 
is  true  that  the  latechlel  Justice, In  deliver- 
ing the  opinion  of  the  court,  after  com- 
menting ou  the  fact  that  there  was  no  evi- 
dence tending  to  show  any  defect  In  the 
lantern,  does  use  this  language:  "We  find 
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not  a  word  In  the  testimony  on  that  sab- 
Jent,  at  least  none  to  tbe  preclee  point  nec- 
essary to  Incnlpate  the  defendant,  to-wit, 
tbat  tbe  deceased  was  using  a  defective 
lantern  because  f>f  the  fact  that  defendant 
bad  neKlifceiitlT  famished  blm  with  such; 
on  the  contrary,  It  appears  that  tbu  d&> 
ceased  procnred  another  from  the  cab, 
wbiuh  we  suppose  was  safe  and  perlMt^  as 
tliere  Is  no  testimony  to  the  contrary.  He 
might  have  taken  that  one  at  the  first. 
That  be  did  not  was  perhaps  hfs  own  neg- 
ligence, rather  than  that  of  the  company. 
We  think  there  was  an  entire  absence  of 
all  testimony  directed  to  the  negligence  of 
tbe  company  as  to  the  lantern. "  It  Is  ob- 
Tione  that  this  language  was  not  used  for 
the  purpose  of  laying  down  the  doctrine 
that  It  was  the  duty  of  tbe  servant  to  ex- 
amine tbe  appliances  provided  by  tbe  mas- 
ter for  his  nse,  as  that  wonid  be  inconsist- 
ent with  the  decision  In  Lasare's  Case,  su 

gra.  and  certainly  not  for  tbe  purpose  of 
idicating  tbat  the  doctrine  of  contrtba- 
tory  negligence  eonid  be  considered  on  a 
motion  for  nonsuit,  as  that  wonld  have 
been  in  conflict  with  nnmerons  cases  there 
recently  decided;  but  it  was  only  designed 
to  show  that.  In  addition  to  the  fact  that 
there  was  no  evidence  to  show  tbat  the 
defendant  company  had  furnished  the  de- 
fendant with  a  drtective  lantern,  the  evi- 
dence, on  tbe  contrary,  tended  to  show 
that  safe  and  snltable  lanterns  bad  been 
furnished  by  the  company  for  the  use  of 
Its  servants,  and,  If  there  was  any  fault 
at  all,>lt  lay  with  the  plaintiff,  rather  than 
the  defendant.  Besides,  In  this  case,  the 
testimony  traded  to  shew  that  the  work 
required  of  the  plaintiff  had  to  be  dooe  so 
quickly  as  to  atford  no  time  or  opportnnl- 
ty  for  blm  to  eza  mine  tbe  sacks  furnished 
him,  whereas  It  was  not  so  In  tbe  ease  of 
the  lanterns.  The  Judgment  of  this  court 
Is  tbat  the  Judgment  of  the  circuit  court 
be  reversed,  and  that  thecase  be  remanded 
to  tbat  conrt  tor  a  new  trial. 

MoGowAN,  J.,  conean. 


BowBiT  T.  Caromna,  0.  a.  &  C.  B.  Co. 

(Supreme  Vottrt  of  South  Carolina.  June  18, 
1881.) 

CoBroBAnom— Aonon  ros  Prssidbut*!  Bujat 

— ^BrroascB— IssTBucTioM*. 

1.  Where,  In  an  aoUon  to  recover  salary  by  a 
railroad  jtresideDt,  it  !«  claimed  thuthis  services 
were  gratoitoiu,  and  that  he  did  not  Intend  to 
charge  therefor  at  the  Ume  they  were  rendered, 
It  ia  not  error  to  charm  that  **tbe  position  of  the 
defense  la  that  the  inestdent  did  not  Intend  to 
ehar^  »  «  •  aod  Uiat  he  never  thought  abont 
charging  till  he  got  out  of  offlce.  ** 

3.  In  an  action  to  recover  for  aach  services 
npon  a  quantum  meruit,  a  charge  tbat  "the  sal- 
aries of  railway  presidents  are  very  high,  and 
moofa  higher  tluui  of  state  officials,  and  aire  made 
•0  because  of  the  great  responsibility  attached  to 
the  oOoa,  aod  the  nigh  order  of  ability  required,  ** 
la  not  CBToneons  aa  violating  the  ccmstitntional 
isoviaion  prohibiting  a  charge  opon  the  facts. 

L  One  who^  against  oUeotion,  introduoea  tes- 
timony upon  a  pout  not  ndsed  by  the  pleadings, 
cannot  o^lect  to  the  giving  of  a  charge  based  np- 
on  anoh  tMtimony. 

4.  The  fact  that  a  constmctlon  company 
agreed  with  a  rtilway  ocnnpany  to  ^nj  the  sai- 


•ries  (tf  Its  offlcers  does  not  relieve  the  lattar 
from  liability  in  the  absence  of  an  agreement  te 
that  effect. 

6.  A  misstatement  of  the  testimony  In  the 
charge  to  the  Jury  is  a  cause  for  a  sew  trial,  and 
cannot  be  presented  for  tbe  first  time  In  the  su- 
preme court. 

0.  Thesnpreme  court  will  not  consldera  mat- 
ter not  shown  by  the  record  to  have  been  pre- 
sented to  the  lower  court  for  determlnatlcm. 

Appeal  from  common  pleas  circuit  court 
of  Aiken  connty ;  Hudson,  Judge. 

Action  by  E.  E.  Bowen  againsl^  Caro- 
lina, Cumberland  Gap  &  Chicago  Ballroad 
Company  to  recover  salary.  Judgment 
for  plaintiff.  Defendant  appealed.  Af- 
firmed. 

The  court  gave  tbe  following  charge: 
"The  plaintiff,  E.  E.  Bowen,  brings  this 
action  against  ttie  Carnlinu,  Cnmberland 
Gap  &  Chicago  Eailroad  Company  to  re- 
cover of  that  company  five  thousand  dol- 
lars, the  amount  claimed  to  be  due  blm  for 
bis  salary  as  president  of  that  road  from 
the  S7th  day  ol  November,  im,  to  tbe  27th 
day  of  November,  1888,— one  year's  salary. 
The  complaint  has  two  counts,  so  to 
speak,  or  causes  of  action.  The  first  lays 
claim  to  this  salary  upon  a  promise,— con- 
tract express:  and  tben^  In  the  second 
cunnt,  upon  an  implterl  contract,  com- 
monly called  In  law-books,  'quantum 
meruit,*  claiming  that  his  services  were 
welt  worth  f 5,000.00,  and  that  tbe  defend* 
ants  are  bound  In  law  to  pay  It.  The  an- 
swer of  the  defendant  Is  tbat  there  was  no 
contract;  and,  In  the  next  place,  his  serv- 
ices were  not  worth  $5,000.00.  It  devolves 
upon  the  plaintiff  to  make  out  his  case  by 
the  preponderance  of  erldeDce.  In  this 
court  yoo  are  governed  oy  a  more  moder- 
ate rule  than  In  the  comt  of  general  ses- 
sions, aud  you  have  been  sitting  In  both 
courts;  and  In  that  court  you  cannotcon- 
vlct  unless  you  are  satisfied  beyond  a  ren- 
sonable  doubt,  but  In  theconrt  of  common 
pleas  you  render  your  verdict  according 
to  tbe  preponderance  of  evidence,  so  tbat. 
If  the  evidence  In  favor  of  the  plaintiff  Is 
sufficient  to  establish  his  claim  by  pr^ 
ponderating  over  the  evidence  of  the  de- 
fendant, why,  tbe  plaintiff  la  entitled  to  a 
verdict. 

•*  The  first  question  yon  are  to  determlnels 
whether  the  offlce  to  which  he  was  elected 
had  not  had  affixed  to  It  a  salary  of  five 
thousand  dollars.  If  that  was  the  case, 
and  he  was  elected  to  the  office,— If  tbat 
was  the  contract  between  the  parties  (the 
companyandtbe  president.)— as  matter  of 
course  he  should  be  paid  the  salary  of 
95,000.00.  If  that  was  attlxed  to  the  office, 
— ir  It  was  a  five  thousand  dollars  salaried 
office,— and  he  was  elected  to  fill  it,  and 
did  fill  It  for  the  space  of  the  year  for 
which  he  sued,  be  would  be  entitled  to  re- 
cover. Well,  In  order  to  Bhf>w  that  such 
was  tbe  fact,  the  plaintiff  introduced  a 
contract  that  was  made  before  President 
Hagood  was  elected.  (I  believe  It  was 
before  or  duiing  his  term  of  office.)  It 
was  a  contract  made  between  the  com- 
pany and  a  construction  company, — the 
Atlantic  and  Nortb  western  Construction 
Company.  It  was  signed  by  the  railroad 
company  as  well  as  by  the  construction 
company.  In  that  contract  this  railroad 
company  stipulates  tbat  this  Atlantic  and 
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Northwestern  Construction  Company  Is 
to  bolld  the  entire  road,  and  that  con- 
struction company  alau  atlpalates  to  pay 
the  offlcera'  salaries  of  the  prudent  and 
offlwrs  of  the  company— therailroad  com- 
pany—and  characterizes  them ;  and  the 
president's  salary  Is  fixed  at  f5.000.00; 
and  then  there  Is  evidence  introduced  to 
ahow  that  the  salary  ot  President  Ha- 
good,  who  served  lor  three  years,  was 
i5,U<)0.00,— he  BO  testified  himself;  and 
there  is  evidence  to  show  that  his  salary 
quarterly  was  audited  at  91.250.00  tor 
one  qnarter,— four  handred  and  sixteen 
and  something  for  one  month,~and  then 
the  testimony  in  regard  to  the  payment,— 
so  much  of  It  as  was  paid,  and  so  much 
as  was  not.  In  addition  to  that,  he  has 
introduced  the  evidence  that  that  execu- 
tive committee  during  the  presidency  of 
Mr.  Bowen  audited  his  salary  account  at' 
96,^0.00.  It  is  claimed  npou  this  testi- 
mony that  Ave  thousand  dollara  was  tlie 
recognized  compensation  for  the  president 
ol  this  company,  and  the  company  had 
committed  Itself— contracted— in  this  way 
to  pay  five  thousand  dollars  to  the  presi- 
dent. Against  this  the  defense  has  Intru- 
duced  testimony ;  for  instance,  some  testi- 
mony from  President  Hagood  that  some 
years  he  did  not  Intend  to  charge,  and 
that  some  of  the  other  officers  did  not, 
and  that.after  Preslden:,  Bowen  went  out 
of  office,  the  present  board  disapproved  of 
the  auditing  ol  his  account  (or  bis  salary 
of  five  thousand  dollars;  and  It  Is  con- 
tended by  the  defense  that  be  didn't  Intend 
to  charae  the  road  any  fixed  salary  or  reg- 
ular salary;  that  tala  services  were,  la 
other  words,  gratnitous;  and  that  be 
could  not  convert  Into  a  charge  that 
which  he  intended  as  a  gratuity.  Now,  T 
charge  you,  gentlemen  of  the  jury,  that.  If 
you  find— and  you  have  heard  all  the  pa- 
pers read;  I  cannot  recite  them— if  yon 
find  from  the  testimony,  written  and  oral, 
tbe  dficumentary  writing  from  the  com- 
pany, contracts,  and  so  fortli, — If  yuu  find 
that  to  thin  office  was  attached  a  salary 
of  five  thousand  dollirs;  that  it  was  rec- 
ognized by  the  company,— then  the  pres- 
ent plaintiff  is  entitled  to  his  services  tor 
one  year  to  five  tboasand  dollars,  unless 
there  is  something  else  to  prevent  bim 
from  recovering.  In  other  words.  If  you 
find  that  five  thousand  dollars  was  his 
salary,  you  will  have  one  difllculty  re- 
moved. But  It  isfurther  contended  by  the 
defense  that  the  railroad  company  was 
not  respunstbte  l)ecauue  It  made  a  con- 
tract with  tbe  Atlantic  and  Nortfawestarn 
Construction  Company  to  pay  this  salary, 
and  therefore,  when  theplalntlO  took  bis 
office,  he  knew  of  that  contract,  and  It 
was  im]>lled  by  his  so  doing  that  he  was 
to  look  to  the  construction  company  for 
his  salary,  and  not  to  the  railroad  com- 
pany. I  charge  you  that  it  does  not  ab- 
solve the  railroad  company  from  liability 
to  Its  own  fifficers.  It  merely  binds  the 
construction  company  to  pay  these  sala- 
ries. It  creates  an  obligation  on  the  part 
of  the  construction  company  to  pay  tiie 
officers  of  the  railroad  company ;  and  the 
officers,  in  order  to  be  bound  by  that, 
would  have  to  be  a  party  to  tbe  contract, 
and  when  they  took  office  it  would  have 
to  be  made  to  staow  that  they  took  ttia 


offices  with  that  understanding.  Bat  the 
contract  does  not  show  that.  It  only 
shows  that  the  construction  company 
undertook  to  help  tbe  railroad  company 
pay  its  officers,  and  the  officers  taking 
office  afterwards  would  not  be  bound  to 
look  to  it.  They  would  really  have  two 
sources  to  look  to.  They  would  have  tlie 
construction  company  to  look  to,  and.  If 
it  did  not  pay,  they  could  fall  back  upon 
the  railroad  company,  unless  there  was 
some  further  consideration  by  which  they 
would  discharge,  either  expressly  or  by 
Implication,  tbe  railroad  company  from 
that  liability  to  them.  Well,  then,  it  Is 
conceded  furthermore  by  the  dclense  that 
the  president,  as  a  member  of  that  execu- 
tive committee,  was  In  possession  of  cer- 
tain  assets  for  tbe  purpose  of  paying  oO 
tbe  fioatlng  indebtedness  of  the  company 
and  all  the  salaries  that  be  would  hare  n 
right  to  pay,  and  that,  he  being  in  posses- 
sion of  these  assets.  It  should  be  considered 
that  he  was  paid.  That  is  the  substance 
of  the  contention,  and  the  object  of  intro- 
ducing that  testimony.  But  this  testi- 
mony, so  far  as  I  remitmber  it,  (your  recol- 
lection must  be  better  than  mine,)  shows 
that  that  stipulation  was  made  by  the 
railroad  company  at  the  time  that  the 
contractor  Potts  took  charge  of  this  short 
end,  and  that  It  was  necessary  that  an  ar- 
rangement of  that  sort  should  be  made 
before  Potts  would  undertake  the  work, 
and  that  it  only  referred  to  the  debts  ex- 
isting at  that  time,  but  not  to  any  subse* 
qnently  contracted ;  and  the  president's 
salary  was  a  subsequent  debt.  Such, 
gentlemen,  must  be  the  interpretation  of 
thatcontract.  All  that  stipulation  of  'the 
fioatlng  indebtedness*  should  beapplled  to 
tbe  debts  existing  at  that  time  and  before 
the  executing  of  that  contract, — a  debt  or 
debts  then  existing ;  so  that  Potts  would 
not  be  Interfered  with,  so  as  not  to  have 
the  onllgatlon  of  tbe  company  to  him 
hampered  by  the  existence  of  the  floating 
IndehtedneBs. 

"Well,  now,  if  you  find  that  five  thou- 
sand dollars  was  the  salnry  contracted  by 
tbe  company  to  the  president,  the  plaintiff 
here,  and  If  you  should  find  from  tbe  testi- 
mony that  there  was  nothing  in  these 
other  stipulations  orf  rom  tbe  facts  proven 
that  would  deprlvehim  of  his  salary, your 
verdict  would  have  to  be  tor  tbe  plaintiff 
for  five  thousand  dollars;  but  If  you  find 
that  there  was  no  fixed  salary,  but  that 
the  plaintiff  is  willlngto  recover  only  what 
his  services  are  worth,  then  you  have  an- 
other and  different  question  before  yon, — 
one.wblch  probalily  will  be  attended  with 
some  difficulty  on  your  part  in  arriving  at 
a  correct  coDclnslon, — and  thatla  the^uMJi- 
tam  meruit  count  in  the  complaint.  Now, 
in  regard  to  that,  gentlemen,  there  is  evi- 
dence that  the  services  of  a  railroad  presi- 
dent are  to  be  estimated  from  Tarions 
circumstances,  various  elements  entering 
into  the  services  ol  a  railroad  president 
going  to  show  whatsalary  he  should  have. 
A  man  may  be  elected,  and  Is  generally 
elected,— ought  to  be  eltcted,— wlthavlew 
to  his  services  to  be  rendered  to  the  com- 
pany In  Its  then  condition:  and  when  be 
is  elected  president  of  u  railroad  company, 
tbe  railroad  ol  which  Is  then  only  in  pro- 
cess ot  construction,  you  bave  Iteard  trom 
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the  testimony  tta  many  tbfni^  to  look 
after,  and  70a  have  got  to  taKe  Into  con- 
sideration tbe  time  It  Is  necessary,  when 
ftway  from  home,  the  Turloua  matters  be 
ban  to  look  after,  the  energy  and  zeal  with 
whch  he  should  push  tbe  work,  and  the 
reflponslbility  that  rests  upon  blmasthe 
head  and  galdQ  and  leader  of  the  men  forthe 
time  being.  All  these  matters  are  to  be 
taken  Into  consideration,  hlti  personal  ad- 
dress, hlH  HtandlnK  in  tbe  country  through 
which  the  roud  Is  to  run,  his  Influence, 
Judgment, education,  bin  experience  la  rail- 
roading, railroad  matters,  experience  In 
baslnefls, — all  these  are  to  be  taken  Into 
consideration  In  fixing  the  value  ot  bla 
serrlcea;  and  yon  will  observe  from  the 
testimony  In  this  eaee  that  the  salaries  of 
railroad  presidents  In  the  land  are  very 
high,  mncb  higher  than  tbe  salaries  of  tbe 
officers  of  tbe  state,  who  are  pat  In  office 
by  the  people.  There  la  no  office  In  the 
state  of  South  Carolina  which  would  begin 
to  reach  the  salaries  of  presidents  of  long 
Unes  of  ruUroads.  Those  salaries  ran~  1 
forget  from  tb**  testimony  what  amounts 
are  spoken  of,  but  Rome  are  very  large, 
and  1  suppose,  If  we  were  correctly  In- 
formed, you  might  find  the  salar;  of  some 
president  equal  to  the  salary  of  tbe  presi- 
dent of  the  United  States;  I  don't  pretend 
to  tell  you  what,  but  I  tell  you  these  sala- 
ries are  large,  and  are  made  so  because  of 
the  great  respunsiblllty  attached  to  the 
olflre,  and  ardent,  laborious,  and  constant 
datles  attached  to  tbe  office,  for  tbe  exer- 
cise of  which,  with  proper  energy  and  at- 
tention to  basiness.  It  takes  a  great  deal 
of  his  time,  and  requires  a  high  order  ot 
ahlllty,  execDtlve  and  administrative,  to 
fill  the  office;  so  that,  It  yon  And  that  the 
salary  was  not  fixed  by  the  company  at 
five  thousand  dollars,  and  yon  must  look 
to  the  testimony  as  to  thevalue  of  bla  sal- 
ary to  see  what  It  ought  to  be,  then  you 
will  take  nil  these  things  into  conttidera- 
tiim,  and  on  which  etdosoever  the  prepon- 
derance ot  testimony  is  yon  will  find  yonr 
Tenlfct. 

"1  wlil  now  read  the  reqaents  to  charge 
In  behalf  of  the  defense. 

"'(1)  If  the  Jury  And  that  the  plaintiff 
S>articlpatsd  In  tbe  proceedings  of  the  ex- 
ecatlve  committee  on  tbe  27tb  day  of  No- 
vember, 1888.  at  which  time  the  resolution 
fixing  bis  salary  was  passed,  then  auch 
resnlutlun  is  null  and  void,  and  does  not 
bind  the  defendant  company.'  I  charge 
you  that  my  understanding  of  that  reao- 
lutlon—  I  don't  understand  that  the  reso- 
latiou  fixes  tbe  salary.  Mr.  Uenderaun, 
(Interrupting:)  'It  audited  it.'  Mr.  Croft: 
'TbatlBwhat  I  call  "  fixing  It. "  ltl»the 
only  time  It  la  mentioned  in  the  minutes.' 
(Mr.  Croft  reads  the  resolntton  beginning: 
'The following  resolution  was  adopted: 
Besolvad,  that  the  purchase  of  land  in  tbe 
town  of  Edgefield,  •  •  •  the  account  of 
R.  E.  Bowen  for  salary.  $5,000.00,  from 
November  tbe  27th,  1887,  to  November  the 
27th,  1888,  was  audited,  allowed,  and  or- 
dered to  be  paid,  and  so  tortb.'  Question 
by  the  foreman  of  the  Jury:  *Who  was 
prevent?  Answer.  B.  £.  Bowen,  Dr.  T. 
G.  Croft,  and  J.  8.  Cothran.* .  The  Court, 
(continuing:)  I,  gentlemen,  will  Instruct 
yon  that  that  was  not  a  malting  ot  any 
eontiact  with  the  pra^ldent.  by  the  com- 


mittee, but  the  resnlntlon  shows  merely 
that  hla  account  as  claimed  was  audited 
and  allowed;  and  I  don't  Interpret  this 
resolution  to  mean  that  that  committee 
for  tbe  first  time  fixed  his  salary,  but  that 
he  put  Id  hla  claim  for  his  salary  of  five 
thousand  dollars,  and  they  audited  It,  and 
allowed  It,  so  that  I  charge  you  that  this 
first  proposition  has  no  application  to 
the  case,  unless  yon  abould  find  that  It  un- 
dertook to  eater  Into  a  contract  with  him 
for  that  salary,  and  that  lie,  as  a  member 
of  that  committee,  participated  and  did 
participate.  That  contract,  under  those 
clrcumstaucea,  ought  not  to  stand ;  but 
to  audit  an  account,  or  being  a  member 
of  the  auditing  committee,  ought  not  to 
Invalidate  It. 

"'(2)  That  tbe  resolution  of  the  executive 
committee  fixing  the  salary  of  the  plalntitt 
Is  not  binding  upon  the  defendant  com- 
pany, unless  such  resolution  was  after- 
wards approved  by  the  board  of  directors. 
And  If  the  lory  find  that  the  board  of  di- 
rectors have  not  approved  tbe  action  of 
the  executive  coiniiiittee  in  paaalng  such 
resolution,  then  tbe  plaintiff  cannot  re- 
cover upon  bis  first  cause  uf  action.*  This 
Is  a  sound  proposition.  It  that  was  a  reso- 
lution flxlngtbe  salary,  or.ln  other  words, 
making  a  contract  with  tbe  president  as 
to  what  his  salary  should  be;  but,  II  the 
resolution  which  was  passed  there  was 
merely  tbe  auditing  of  his  account,  then 
this  proposition  has  no  application. 

"'(3)  That  under  the  by-laws  ot  tbe  de- 
fendant company  It  la  the  province  of  tbe 
board  of  directors  to  fix  tbe  salaries  ol  the 
officers  of  tbe  company,  and  no  Independ- 
ent action  of  the  executive  committee  fix- 
ing such  ealavlea  can  bind  tbe  defendant 
company.'  Yea,  that  Is  correct.  I  don't 
think  the  executive  committee,  as  an  Inde- 
pendent committee,  would  have  the  pow- 
er, outside  of  the  hoard  ot  directors,  or 
meeting  of  tlie  stockholders,  and  so  forth, 
to  fix  tbe  salary  of  the  president,  unless 
the  board  of  dlrectorawouldapprovuoflt; 
but  the  Interpretation  I  made  of  that  res- 
olution.—It  was  merely  passing  upon 
what  they  recognized  as  his  salary.  ' 

"'(4)  Un tier  tbe  undisputed  evidence  in 
this  case  tbe  resolution  passed  by  the  ex- 
ecutive committee  fixing  the  salary  of  -the 
plaintiff  as  president  la  not  binding  upon 
the  defendant  company.'  That  is  a  cor- 
rect proposition.  It  they  did  then  and  there 
fix  the  salary  ase  matter  ot  original  con- 
tract with  him;  but  that,  as  I  charged 
you.  Is  not  my  Interpretation. 

**'(6)  That,  under  the  contract  between 
tbe  defendant  company  and  tbe  Atlantic 
and  Northwestern  Construction  Com- 
pany, It  was  agreed  that  the  said  Atlan- 
tic and  Northwestern  Construction  Com- 
pony  should  pay  the  salary  of  the  pi-esl- 
deut  of  the  defendant  company,  and.lt  the 
Jury  find  that  the  plaintiff  accepted  office 
knowing  ot  such  agreement,  be  la  bound 
to  look  to  the  said  Atlantic  and  North- 
west' n  Construction  Company  tor  such 
salary,  and  could  not.  under  such  circum- 
stances, claim  the  same  of  the  defendant.* 
I  cannot  charge  that  request,  because,  as  I 
told  you,  gentlemen  of  the  jury,  taking 
that  contract,  standing  as  It  does,  and  It 
merely  giving  an  ofilcer  of  the  company 
two  companies  to  look  to  tor  bis  pay,  tba 
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company  of  whicb  he  wus  the  officer,  a 
railroad  officer,  why,  ultimately  the  rail- 
road cotnuany  was  bouDd.  and  the  rail- 
road company'^  duty  wuuld  be.  to  make 
the  conBtructlon  ooinpany  pay  the  salary ; 
and  If  It  did  not  or  coald  not,  why,  the 
offlcer  should  uot  tuse  bi»  salary,  and  the 
railroad  company  is  I'esyonsible  fur  it, 
and  thfl  officer  could  look  to  It  tor  his  pay, 
and,  unless  he  has  made  a  contract  with 
the  company,  either  expressly  or  by  the 
necessary  Implication,  that  be  would  not 
louk  to  the  railroad  company,  but  look  to 
Ibp  Atlantic  and  Nor thw^ti^rn  Construc- 
tion Company,  th<*  railroad  company 
would  be  responsible.  The  railroad  compa- 
ny is  reeponsible  primarily  toltsutttcersfor 
their  pay  when  It  employa  them  or  elects 
them ;  but  theralli*oa(I  company  might  and 
could  under  that  contract  chU  upon  th«t con- 
strue tlon  compa  ny  to  pay  its  oJHcers,and,  U 
thecunst  ruction  company  violated  Itscun- 
tract  with  the  railroad  company,  and  did 
not  pay  Its  offlcer8,theofflcereeould  go  up- 
on the  rallroadcompany ;  and,  so  far  as  tba 
officer  la  concerned,  there  Is  nothing  in  the 
contract  to  prevent  htm  from  sutnie  ttw 
railroad  company  in  the  first  ljiatancf>>. 
That  la  tlie  view  I  take  uf  the  contract. 
Now,  when  President  Bowui  took  office, 
ff  he  knew  of  the  existenea  ot  this  eon- 
tract,  that  of  Itself  did  not  make  blm  a 
party  to  It.  Hp  was  not  bound  by  It. 
Not  at  all.  Them  would  have  to  be  some 
further  evidence  koIhk  to  show  that  be 
made  a  further  contract  with  tbe  railroad 
company  not  to  look  to  It,  bat  to  look  to 
the  coustroctlon  company.  Now,  If  there 
Is  any  evidence  of  that  teet.  yon  would 
have  no  trouble  at  allineaylnir,  *Go  to 
the  construction  company;*  but  you  have 
no  evidence  of  that  tact,  as  I  rememlier; 
but  If  you  rememt>er  any  yoa  can  be  gov- 
emed  by  It. 

That,  II  the  plalntlfl  intended  to 
look  to  tbed^endant  for  bis  aalary  for  the 
year  commenctnR November  the  27tb,  18S7. 
then  It  was  bis  duty  to  notify  the  board 
of  directors  of  the  defendant  company  of 
snch  Intent,  and,  it  he  tailed  tu  do  so,  aud 
acted  la  such  a  manner  as  to  lead  the  di- 
rectors to  believe  that  be  would  make  no 
charge  for  such  services,  but  woald  con- 
tinue to  serve  from  that  time  as  president 
wlthont  compenBatlon,  as  be  had  done  In 
tbe  past,  then  he  cannot  now  leffaUy  de> 
mand  compensation  foreucbserriee.'  The 
request  Is  a  long  one.  and,  to  be  correctly 
disposed  (It,  It  will  have  to  be  reviewed  In 
detail.  'That.  If  tbe  plaintiff  iutend«d  to 
look  to  the  defends  n  t  for  hia  salary  for  the 
year  commeucing  November  the  27th,  1887. 
tben  It  was  his  duty  to  notify  tbe  board  of 
directors  of  defendant  company  uf  snch  in- 
tent.' Not  at  all.  A  man  te  not  bound  to 
notify  any  board  uf  directors  tbat  he  Is 
going  tu  look  for  pay,  because  this  In  tbe 
contract.  If  there  la  any  salary  fixed  at 
all  In  tbe  contract  when  be  Is  elected  or 
made  an  offlcer,  the  contract  Is  Implied, 
If  not  ezprcM.  When  be  wants  bis  pay 
he  Is  bound  to  call  upon  them  for  It;  and. 
If  they  do  not  pay  tt.  be  can  Instttnte  bis 
action.  *  And  if  be  failed  todo  so,  and  act- 
ed In  snch  a  manner  as  to  lead  the  direct- 
ors to  expert  that  he  would  make  no 
charge  for  such  services,  but  would  con- 
ttsne  from  that  time  to  serve  as  presi- 


dent wJtliout  cumnensatloo.  as  be  had 
done  in  the  past,  then  be  cannot  now 
legally  demand  compensation  tor  such  serv- 
ices.' Here  la  an  assertion.  I  could  not 
Instruct  you  that  'lia  bad  In  the  past* 
served  as  president  gi-atoltooslj,  'He  can- 
not legally  demand  compeasatlun  for  such 
cervices, '—meaning  that.  If  one  undertakes 
to  render  services  gratuitously,  tiint  is 
without  compensation,  U  he  intends  to 
make  no  charge,  and  acts  in  such  a  man- 
ner as  to  show  that  be  did  not  Intend  to 
make  any  claim,  but  that  be  gave  his  serv- 
ices free,  then  he  could  not  afterwards 
make  a  charge;  that  Is  the  meaning  ot 
that  request  aad  It  that  be  tbe  real  mean- 
ing that  Is  good  law .  but  In  order  to  ap- 
ply It  to  this  ease  you  would  have  to  find 
that  President  Bowen  Altered  upon  that 
office  with  the  understanding  that  be  was 
to  get  no  pay;  t^at  bis  servlees  were  to 
be  gratuitous ;  or  that  be  was  to  perform 
all  his  services  for  nothing,  making  a  gift 
ot  them,  of  all  his  labor;  andso,  now.  If 
the  evidence  shows  that,  why,  after  be 
comes  out  of  office  he  could  not  make  any 
charge;  but  you  must  find  that  that  was 
his  Intent  from  the  evldmce. 

"'(7)  If  tbe  jury  beUeve  that  the  plalntlfl 
didBot  Intend  to  exact  compoDsatioo  at 
the  time  be  rendered  ancb  service,  he  coald 
not  afterwardnebange  his  mind,  and  make 
a  charge  for  tiie  same.'  That  Is  a  repeti- 
tdun, — really  what  Is  meant  by  the  latter 
part  uf  tile  preceding  reqaest,  as  I  under- 
stand It;  aud  It  Is  good  law  if  the  Jnry 
find  frofn  tbe  evidence  tbat  each  Is  the 
fact ;  bat  as  I  said,  tt  there  is  no  eridenoe 
toskow  Itfttaentbe  nqneat  woald  have 
DO  appUeatlon.  The  poaitlon  of  febe  de- 
fense is  that  tbe  presldeat  did  not  Intend 
to  diarge;  tbat  his  services  were  renda<ed 
gratultoutfy;  and  that  be  never  thooght 
alMut  charging  till  be  got  out  of  office.  It 
that  is  a  fact,  he  cannot  recover;  bat.  tt 
It  is  Boi  a  tact,  tben  be  to  eatttled  to  him 
Btiary. 

**  Another  thing:  Tkere  Is  evkleneeaa  to 

the  small  eamlnga  of  the  company,  its 
straitened  ctreamstaneee.  and  Inability  to 
pay.  Why,  with  that  yon  have  nothing  to 
do.  H  you  had  a  case  against  one  of  yoor 
lellow-«ltlsensfor  a  tbonrand  dollan,  and 
you  wereto  BaeblBlierefneourt,ft  would 
not  be  a  good  defense  tkat  lie  had  no 
property,  was  aot  doing  basfneas,  was* 
not  getting  along  well,  and  eosld  uot  pay. 
Why.  that  would  nut  Jostl^  a  }ary  in 
giving  hliu  a  verdict.  Whether  the  rail- 
road company  can  pay  or  not  Is  not  tbe 
qoestlon,  and  has  nolditog  to  do  with  the 
fasne.  Tbe  only  thing  you  bave  to  do  is 
to  say  whetber  ornot  this  plalatftf  is  en- 
titled to  the  verdict.  Yo«  have  oothlns 
to  do  with  those  other  qoestloOB.  Tbcsy 
rest  with  the  railroad  company. 

"First,  If  you  find  that  to  hie  office  whra 
be  took  it  was  attached  a  salary  of  flv« 
thonsand  dollars  by  the  company,  fixed 
previonsly  or  daring  Gov.  Hagood's  pres- 
idency, aud  that  was  the  existing  sal- 
ary, he  ought  to  recover  bis  five  thousand 
dollars,  because  tiiere  Is  no  golag  outside 
of  the  testlmuny  to  say  that  be  ought  not 
to  recover.  It  there  is  no  fixed  salary,  tben 
you  have  gtit  to  fix  one  according  to 
what  you  think  his  serviceH  are  worth.  If 
yoa  find  that  tbe  company  eontraeted  to 
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pay  the  •hid  oS  fire  thoaBand  dollars,  you 
n-ill  bave  to  find  fortalmflTetlioueaiid  dol- 
lars. If  yon  find  that  the  compaDy  did 
nut  contract  to  pay  blm  five  thoufiand 
dollars,  but  he  was  to  be  paid  whatever 
his  services  were  worth,  fix  blBsalary,  and 

Slve  him  whatever  It  la  worth.  II  yon 
nd  that  be  was  to  get  nothlag,  yoo  will 
find  tor  the  d^ndant.  If  you  find  for  the 
plalDtItt,  say,  *  We  find  tor  the  plaintiff'  so 
many  dollars.  But  If  yon  Oud  that  he  is 
mtltled  to  nothing,  and  you  find  for  the 
defendant,  say,  '  We  find  for  the  defend- 
ant,'" 

Defendant  tookthefollowlasexceptlonH, 
amonjc  others,  to  the  charge : 

"(2)  Because  his  honor,  the  presiding 
Jndse,  charged  the  Jury  that  In  ascertaln- 
\ag  whether  the  office  of  president  of 
the  defendant  company  had  a  fixed  sal- 
ary attached  to  such  office  tbey  were 
to  consider  the  fact  of  the  Atlantic  and 
Northwestern  Construction  Company  hav- 
ing agreed  with  the  defendant  compa- 
ny to  pay  the  aalanr  of  such  office  at  $5,- 
000  {wr  year,  and  bad  characterised  *tbe 
president's  salary  as  fixed  at  95,000 and 
that  the  Jory  were  also  to  consider  that 
daring  the  plaintiff's  administration  the 
executive  committee  had  audited  his  sal- 
ary account  at  $5,000.  It  is  respectfully 
submitted  that  such  charge  was  errone- 
ous, for  it  allowed  the  Jury  to  find  that 
the  4eleiKlant  company  was  bound  by  the 
rate  ol  aalary  agreed  upon  by  the  coostruc- 
tlon  coanpauy,  where  his  honor  shonld 
bare  charged  that,  as  between  the  presi- 
dent and  the  railway  cooipauy,  the  sal- 
ary was  regulated  by  the  by-taws  of  the 
railway  company,  and  could  only  be 
fixed  by  the  directors  of  said  company." 
"(4)  Because  his  honor,  the  pi^lding 
Jndfte.  erred  In  charging  the  Jury  that  the 
offlcen  ot  the  railroad  company  would 
have  two  sources  to  look  to  for  their  sal- 
aries: First,  to  the  construction  compa- 
ny, aod,  H  that  company  failed  to  pay  the 
aanie,  tliea  such  officers  could  fall  back  on 
tbe  railway  company.  It  Is  submitted 
that  sucli  ehame  was  nroneous,  for  It  as- 
aamed  that  the  railway  compauy  was 
boniMl  to  pay  the  f5,000  to  tbe  president  It 
tbe  construction  compauy  failed  to  pay. 
Socb  charge  fixed  15,000  absolutely  as  the 
amonntto  be  paid  by  the  railway  com- 
pany»  aad  made  the  company's  liability  to 
depend  solely  upon  the  fact  that  the  con- 
atroctloo  company  had  failed  to  meet  Its 
obllsatlon.  (6)  Because  his  honor,  tbe 
prefddlDg  ]ndge,cliarged  the  Jury  that  *  tbe 
salaries  of  railway  presidents  in  Che  land 
are  very  high,  much  higher  than  the  sal- 
aries of  tbe  officers  of  tbe  state,  who  are 
put  In  office  by  tbe  people.  There  is  no 
office  is  tbe  state  ot  South  Carolloa  which 
would  begin  to  reach  tlM  salaries  of  prra- 
Jdoits  of  long  lines  of  railroads.  Those 
salaries  mn,*-I  forget  from  the  testimony 
wbat  amoanta  are  spoken  at,  but  some 
are  very  large;  and  I  suppose.  It  we  were 
correctly  Infornted.you  might  flod  the  sal- 
ary of  some  presidents  eqaul  to  the  8nlar> 
ot  tbe  present  ot  tbe  United  States.  I 
don't  pretend  to  tell  you  what,  but  I  tell 
yoa  their  salaries  are  large,  and  are  made 
eo  because  ot  the  great  respoudblllty  ut- 
tadied  to  the  office,  and  ardent  and  labo* 
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rinns  and  constant  duties  attached  to  tbe 

office,  for  theexerc^e  of  wblcb  with  prop- 
er energy  and  attention  to  business  It 
takes  a  great  deal  ot  bis  time,  and  requtres 
a  high  order*  of  ability,  executive  and  ad- 
minlHtrntlvn,  to  fill  the  office;  so  that,  if 
you  And  that  the  salary  was  not  fixed  by 
the  company  at  five  thousand  dollars, — 
and  you  mast  look  to  the  testimony  as  to 
the  value  of  his  salary  to  see  wbat  It 
ought  to  be,— then  yon  will  takeall  things 
Into  consideration,  and,  on  which  side  so- 
ever tbe  prefionderance  of  teRtlmony  is. 
you  will  find  your  verdict ; '  and  in  this  it 
Is  submitted  that  bis  honorerred,  for  such 
charge  was  upon  tbe  facts,  and  also  upon 
facts  which  were  not  relevant  to  the  issue, 
and  was  calculated  to  confuse,  and  did 
confuse,  the  Jury  In  reaching  a  verdict." 
**  (10)  That  bis  honor,  the  presiding  Judge, 
erred  In  refusing  to  charge  the  defendant's 
Qfth  and  sixth  requests.  (Ilj  That  the 
comments  of  tbe  pretddlng  Judge  upon  the 
defendant's  seventh  request  were  calculat- 
ed to  contuse  the  Jury,  In  that  hla  honor 
attributed  aposltlontothedelendaiit  they 
never  contended  for.  namely,  that  the 
plaintiff  did  not  think  of  charging  for  bte 
services  until  he  got  out  of  office.  Tbe  po- 
sition taken  by  tbe  defendant  was  that 
the  plaintiff  did  not  Intend  to  charge  for 
his  services  at  the  time  they  were  per- 
lormefl^and  that  blshonorcharged  in  such 
manner  as  to  lead  tbe  Jury  to  believe  that. 
In  order  to  find  tor  the  defendant*  they 
must  have  express  evidence  that  the  plain- 
tiff Intended  to  serve  gratuitously;  and 
such  charge  precluded  the  Jury  from  arriv- 
ing at  such  a  conclusion  by  a  proper  Infer- 
ence which  would  arise  from  tbe  circum- 
stances and  the  conduct  9l  the  plaintiff  in 
this  case.  (12)  That  it  appeaxs  from  the 
whole  case  that  tiiere  was  no  evidence 
showing  that «  salary  bad  been  fixed  to 
theofilceof  president  previous  to  or  dur- 
ing the  admlniBtratloa  of  Gov.  Uagood 
as  president,  and  his  honor  erred  In  sub- 
mitting such  a  questlou  tu  the  Jury.  His 
honor  also  erred  In  charging  tbe  Jury  that. 
Ml  there  Is  no  fixed  salary,  then  you  have 
got  to  fix  one  according  to  wbat  yon 
think  bis  services  are  worth.'  Such  in- 
struction amonnted  to  a  positlvedirectlon 
to  the  Jury  to  find  lor  the  plaintUt,and  de- 
prived the  defendant  of  all  chanosB  of  the 
]u^  findlug  in  Its  favor. " 

Croft  Cbtifee,  for  appellant.  Header- 
son  Bros.,  tor  respondent. 

McIvBR,  J.  This  action  waabrought  by 

the  plaintiff  to  recover  the  sum  erf  f5,000, 
alleged  to  be  doe  him  for  his  salary  as 
president  of  said  company  from  the  27tb 
of  November.  1887,  to  tbe  27tb  ot  Novem- 
ber, 1888.  In  this  complaint  the  plaintiff 
states  as  his  first  caose  of  action  a  spe- 
cial contract  on  the  part  .of  tbe  defendant 
company  to  pay  blm  ^e  said  sum  ot 
money  as  his  salary  for  the  year  men- 
tloned,  and  his  second  cause  of  action  Is 
based  upon  a  quaatum  meruit.  The  de- 
fendant answered,  setting  up  as  Its  first 
defeusea  cenerul  deulsl;  and  for  a  further 
defense  alleges  that,  though  tbe  plaiutlff 
was  president  ot  aaidcompany  fortbeyear 
mentioned  In  the  complaint,  yet  that  for 
a  part  ot  that  time  the  railway  was  In  tbe 
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eourae  of  eonstrnctlon,  and  was  not  com- 
pleted until  November,  1888,  and  that 
plaintiff  never  had  charge  o(  or  operated 
said  railway,  bat  that  It  waa  under  i*on- 
structlon  by  the  contractor,  George  PottB ; 
and  that  ander  the  contract  lor  the  con- 
struction of  said  railway  It  was  expressly 
stipulated  that  the  Atlantic  &  North- 
western Construction  Company  was  to 
pay  the  salary  of  the  president  of  defend- 
ant company;  and  that  plaintiff  accepted 
the  office  of  president,  knowing  of  such 
stipulation,  and  la  therefore  estopped 
Trom  claiming  his  salary  from  defendant 
company.  The  records  o(  the  defendant 
company,  the  contract  with  the  construc- 
tion company,  and  the  contract  with 
Potts,  tojrether  with  the  verbal  testimony 
of  witnesses  taken  In  court  and  by  com- 
mission, were  all  offered  in  evidence.  There 
was  also  some  testimony  adduced  by  de- 
fendant, and  received  against  the  objec- 
tion of  plaintiff,  tending  to  show  that  cer- 
tain assets  ot  the  defendant  company  had 
been  placed  In  the  hands  o(  the  plnlntin  (or 
the  purpose  of  paying  off  Its  debts  at  the 
time  the  contract  was  entered  into  with 
Potts  for  the  construction  of  that  portion 
of  the  road  lying  between  Aiken  and 
^Edgefield.  The  charge  of  his  honor, 
"Judge  Hudson,  is  set  out  In  full  In  the 
"case,"  and  should  be  embraced  In  the  re- 
port of  the  case;  and  under  that  charge 
the  Jury  found  a  verdict  in  favor  of  the 
plaintiff  for  the  full  amount  of  his  claim, 
and,  Judgment  being  entered  thereon,  the 
defendant  appeals  upon  the  several 
grounda  set  out  In  the  record. 

The  first  exception  imputes  error  to  the 
circuit  judge  In  not  requiring  the  plaintiff, 
on  the  application  of  defendant,  to  elect 
upon  which  of  the  two  causes  of  action 
stated  In  the  complaint  he  rested  his  case. 
To  dispose  of  this  exception  it  Is  sufBclent 
to  say  that  the  "ease"  as  prepared  for 
argument  here  fails  to  show  tliiit  any 
such  application  was  made  to  the  circuit 
Judge.  We  can  discover  nothing  in  the 
record  that  Indicates  that  this  matter 
was  ever  brought  to  the  attention  of  the 
Judge,  or  that  he  made  any  ruling  in  refer- 
ence thereto.  There  is  nothing,  therefore, 
in  the  record  for  this  court,  as  an  appel- 
late tribunal,  to  review. 

The  second  and  fourth  exceptions  may 
be  considered  together.  These  two  excep- 
tions are  based  upon  a  misconception  of 
the  Judge's  charge  In  r^erence  to  the  mat- 
ter therein  referi^  to.  His  honor  merely 
called  the  attention  of  the  jnry  to  the  con- 
tract between  the  railway  company  and 
the  construction  company,  in  which  the 
latter  had  assumed  the  payment  of  the 
president's  salary  at  the  rate  of  tS,00()  a 
year  as  one  of  the  circumstances  which 
they  might  consider  in  determining  the 
question  whether  the  railway  company 
had  agreed  to  pay  that  salary  to  the 
plaintiff  when  he  was  elected  pi-esldent; 
but  he  did  not  say,  nor  could  i1  be  Implied 
from  anything  he  did  say,  that  the  de- 
fendant company  was  thereby  bound  to 
pay  that  salary  to  the  plaintiff.  He  did  say, 
however, — and  In  this  we  think  he  was 
right,— that  thefact  that  the  eonstrnctlon 
company  bad  In  that  contract,  to  which 
the  plalotitf  was  not  a  party,  assumed  the 


payment  otthe  presldmt'a  salary,  would 

not  relieve  the  defendant  company  from 
liability  therefor,  provided  they  had  re- 
ceived the  services  of  the  plain  tiff  aa  pres- 
ident, under  an  agreement,  either  expreM 
or  implied,  tu  pay  him,  in  the  one  case, 
the  amount  agreed  upon,  or.  In  the  other, 
the  amount  which  bis  services  were  rea- 
sonably worth.  That  contract  did  nnt 
bind  the  plaintiff  to  look  alone  to  the 
construction  company  for  the  payment 
of  hie  salary.  There  was  nothing  In  it 
which  forbade  the  plaintiff  from  holding  tbe 
defendant  company  liable  for  the  salary, 
If  any  wa«  due.  In  case  the  constractioa 
company  failed  to  comply  with  Its  agree- 
ment with  the  railway  company  to  pay 
the  salary.  * 

The  third  exception  alleges  error  on  the 
part  of  the  circuit  Jndge  In  charging  the 
Jury  that  tbe  defendant  company  set  up 
as  a  defense  that  the  plaintiff  had  received 
certain  ass.ets  of  the  railway  company  at 
the  making  of  the  contract  with  Potts, 
out  of  which  the  plaintiff  was  to  pay  the 
debts  of  the  company,  Including  bis  own 
salary,  and  that  such  stipulation  only  ap- 
plied to  the  debts  existing  at  the  date(rf 
the  Potta  contract.  While  it  Is  true  that 
no  such  defense  was  set  up  In  the  answer, 
yet  the  defendant  insisted,  against  plain- 
tiff's objection,  upon  Introducing  testimo* 
ny  to  that  effect,  which  could  have  been 
for  no  other  purpose  than  to  show  that 
plaintiff  had  been  provided  with  means 
out  of  which  be  could  and  should  have 
paid  himself  whatever  was  doe  on  his  sal- 
ary, If  anything,  and  all  that  the  clrcnlt 
Judge  said  to  the  Jury  was,  not  that  such 
a  defense  was  «et  up  In  the  answer,  bat 
that  it  was  contended  by  defendant  chat, 
plalntitf  having  been  furnished  with  these 
assets,  any  claim  that  lie  may  have  bad 
should  be  considered  as  paid  ;  and  be  then 
went  on  to  construe  the  contract,  which, 
being  in  writing,  it  weis  bis  province  to 
do,  and  properly  held  that  the  Rtipolatiim 
In tliatcontract  only  related  to  debts  then 
existing,  and  had  no  reference  to  any 
that  might  afterwards  be  Incurred.  Jm 
this  Potts  contract  bears  date  25tb  <rf 
November.  1S87,  It  manifestly  could  have 
no  application  to  the  plaintiff's  claim  for 
salary  from  the  27th  day  of  November, 
3887.  to  the  27th  of  November,  1888.  There 
is  therefore  no  foundation  for  the  third 
exception. 

The  sixth,  seventh,  eighth,  and  ninth  ex- 
ceptions may  be  considered  together,  as 
they  all  relate  to  what  was  said  to  the 
Jury  In  reference  to  the  action  of  the  execu- 
tive committee  in  auditing  the  salary  of 
tbe  plaintiff.  We  do  not  see  that  we  can 
add  anything  to  what  was  said  to  the  ju- 
ry by  the  circuit  judge  In  reference  to  tbis 
matter.  The  Jury  were  distinctly  told 
that  the  executive  committee  had  no  aa- 
thorlty  to  fix  the  salary  of  the  preiMdent, 
and  we  think  It  was  corrertly  added  that, 
according  to  tbe  proper  construction  of 
the  resolution  adopted  by  them,  and  of- 
fered In  evidence,  trum  the  minutes,  they 
did  not  undertake  to  do  so;  and,  further- 
more, we  do  not  see  bow  the  defendant 
could  have  puHsibly  been  prejudiced  by 
anytbtng  said  to  them  on  this  subject. 

The  tenth  exception  imputes  error  to  thf 
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«irenlt  iaAge  In  refustng;  defendant's  fittb 
and  Rfxth  requests  to  charge.  These  re- 
qoests  called  upon  the  judge  to  Inetruct 
the  Jury  tbnt  nuder  the  contract  with  the 
coustruction  company,  by  which  It  as- 
sumed tbe  payment  of  the  president's  sal- 
ary, the  plaintiff,  if  cosrulsant  of  such 
agreement,  at  tbe  time  he  accepted  tbe 
office  of  president,  was  bound  to  look  to 
the  constractlon  company  for  his  salary, 
and  could  not  hold  tbe  defendant  compa- 
ny liable  tberetor,  unless  he  had  given  do- 
tlce  to  tbe  defendant  company  at  tbe  time 
be  accepted  office  of  bis  intention  to  look 
to  the  railway  company  for  payment  ut 
bis  salary ;  or,  U  he  acted  In  such  a  way  as 
to  lead  tbe  directors  of  tbe  railway  com- 
pany to  believe  that  be  Intended  to  malte 
no  charge  against  the  defendant  compa- 
ny, then  be  cannot  now  be  permitted  to 
make  a  charge.  So  much  of  these  requests 
as  relateft  to  the  serrlce  by  plaintiff  belni; 
SFatnitoiis  will  bo  passed  over  until  we 
come  to  tbe  eleventh  exception,  wltb 
which  ft  is  more  properly  connected.  As 
we  have  already  indicated,  we  do  not  see 
how  the  contract  between  the  defendant 
company  and  tbe  construction  company, 
whereby  tbe  latter  undertook  to  pay  the 
•alary  of  the  president,  can  affect  the 
<iaeation  in  this  ease.  Tbe  plaintiff  was 
no  party  to  that  contract,  which  was 
made  long  before  tbe  plaintiff  was  elected 
president,  and,  though  be  doubtless  knew 
of  that  contract,  be,  as  an  individual, 
was  in  no  way  bound  by  its  terms,  and 
eoald  not  be,  unless  it  was  shown  that 
be  had  agreed  to  look  to  tbe  construction 
company  alone  for  bis  salary,  which  Is 
not  pretended.  If  be  accepted  tbe  office 
of  preeldentt  either  under  a  special  con- 
tract as  to  his  salary  or  under  an  Implied 
agreement  that  be  was  to  be  paid  what- 
ever bis  services  might  be  reasonably 
worth,  be  certainly  has  a  right  to  recov- 
er from  tbe  company  which  employed  him 
either  the  amonnt  atipnlated  for  or  the 
amonot  which  bis  services  were  reasona- 
bly worth,  as  tbe  case  might  be.  Snrely 
tbe  fact  that  bla  employer  had  obtained 
from  another  an  obligation  to  pay  such 
amount  could  not  possibly  affect  tbe 
plalntin's  right  to  recover  from  the  party 
who  employed  bim.  Tbe  utmost  effect 
that  contract  could  have  would  be  to 
give  the  railway  company  a  claim  agalnat 
tbe  eonstmctlon  company  for  any  amount 
which  tbe  former  might  have  to  pay  Its 
president  for  bis  salary  In  case  of  tbe  (all- 
ure of  the  latter  to  pay  tbe  same;  but  It 
certainly  cannot  have  tlie  effect  of  reliev- 
ing tbe  railway  company  from  liability  to 
pay  its  president's  salary,  unless  there 
was  some  agreement  to  that  effect  with 
the  president. 

Tbe  eleventh  exception  complains  that 
tbe  comments  of  tbe  circuit  judge  upon  de- 
fendant's seventh  request  were  calculated 
to  confuse  tbe  Jury.  That  request,  Just  re- 
ferred to,  relates  to  the  question  whether 
plalntifTB  services  were  gratuitous  at  tbe 
time  they  were  rendered.  An  examination 
of  tbe  Judge's  charge  will  show  that  bis  re- 
marks to  the  Jury  upon  this  subject  were 
tree  from  exception.  He  did  not  Instruct 
tbe  Jury  that  there  nioat  he  "express  evl- 
40106"  that  plaintiff  Intended  to  serre  the 
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defendant  company  gratultonsly,  and  It 
does  not  seem  to  us  that  there  Is  anything 
In  the  language  used  which  would  prop- 
erly warrant,  or  even  would  be  likely  to 
lead  the  Jury  to,  such  an  Inference. 

Tbe  Drat  part  of  the  twelfth  exception 
complains  that  tbe  circuit  Judge  erred  in 
submitting  to  the  Jury  the  question  wheth- 
er tbe  amonnt  of  the  salary  of  tbe  presi- 
dent was  fixed  previous  to  or  during  the 
administration  of  Gov.  Hagood,  the  pred- 
ecessor of  plaintiff,  when  there  was  no 
evidence  to  that  effect.  In  the  first  place, 
we  do  not  see  that  any  such  question  was 
left  to  tbe  jury,  as  tbe  Judge  simply  called 
the  attention  of  the  jury  to  the  testimony 
as  to  what  occurred  In  reference  to  the 
payment  of  tbe  president's  salary  during 
the  administration  of  Gov.  Hagood, 
which  bad  been  relied  on  by  plaintiff  as  a 
circumstance  tending  to  show  tbe  amount 
fixed  as  the  salary  of  that  office.  And,  In 
the  second  place.  If  tbe  Judge  misstated 
the  testimony  to  tbe  Jury,  tbe  remedy 
was  by  a  motion  lor  a  new  trial  before 
the  circuit  court,  and  not  by  appeal  to 
this  court.   State  v.  Jones,  21  S.  C.  596. 

The  only  remaining  question  Is  that 
raised  by  the  fifth  and  tbe  latter  part  of 
tbe  twelfth  exception,  as  to  whether  the 
circuit  Judge  violated  tbe  constitutional 
provision  prohibiting  a  chaise  upon  tbe 
facts.  The  speclflcations  of  the  particu- 
lar portion  of  the  charge  in  theflftb  excep- 
tion do  not  show  that  tbe  Jud^  either  ex- 
preHsed  or  Intimated  any  opinion  as  to  any 
qnestlon  of  fact  which  the  Jury  were  called 
npon  to  determine.  There  was  some  tes- 
timony tending  to  show  that  tbe  salaries 
of  rail  way  preslden  ts  were  sometimes 
high,  and  what  was  said  upon  this  sub- 
ject was  more  by  way  of  Illustration  than 
as  indicating  any  opinion  on  the  part  of 
the  Judge.  Fltzsinions  v.  Guanahanl 
Co..  T6  S.  C.  192:  Rembert  v.  Baiiway  Co., 
81  S.  C.  809,9  S.  E.  Ilep.  968.  Thespcclflca- 
tlon  contained  In  the  latter  part  of  the 
twelfth  exception  Is  a  sentence  extracted 
from  the  charge,  which,  when  read  In  Its 
proper  connection,  as  it  should  be,  affords 
no  ground  whatever  for  tbe  complaint 
made.  The  Judgment  of  this  court  is 
tbnt  the  Judgment  of  the  circuit  court  be 
affirmed. 

McGowAir,  J.,  eoncanu 


Dbaffin     Chablbbton,  G.  a  C.  B.  Co. 

(Supreme  Court  of  South  CaroUna,  Jnly  Si, 

1891.) 

CoNTBAora  TO  FmtNiSH  Cboss-Tibb  —  Bdbdsn  to 
Show  Dbvbot — Aduibbioks— Estoppsi^ 

1.  Where  a  contract  with  a  railroad  compaQy 
for  furnishing  ties  provided  that  they  should  be 
accepted  or  releoted  by  the  company's  inspector, 
the  burden  of  proof  Is  on  the  company  to  show 
that  ties,  used  by  it  without  such  Inspection, 
were  defective. 

8.  In  an  action  on  coDtraot  for  fDmlshlns 
ties,  the  court  oharged  that  the  defendant  had 
set  up  admissions  of  plaintiff  that  a  very  large 
amount  of  ties  had  been  paid  for,  which  was  a 
question  lor  tiie  jory  to  determine.  He  then 
charged  that  such  admissUms  must  be  received 
and  weighed  with  great  oare,  and  would  not  es- 
top plaintiff,  "nnlesB  defendant  ha*  done  Boma- 

Digitized  by  Google 


128 


80UTEBASTERN  EEPOKTEB,  Vol.  18, 


(Ga. 


thing  or  In  aome  way  aot«d  upon  them. "  Held 
not  oToneous,  aa  Invading  the  prorinoe  of  the 
Jnry,  nor  aa  inapplloable  to  the  oaae. 

Appeal  from  common  plvas  clrcait  court 
of  Lancaster  county ;  J.  J.  Norton,  Judge. 

Action  by  B.  W  Draffln  against  the 
Charleeton,  Cincinnati  &  Chicago  Ballroad 
Company  (or  ties  furnished  on  contract. 
Verdict  and  Judgment  tor  plaintiff,  and 
defendant  appeals.  Affirmed. 

J.  F.  Hart  and  R.E,AS.  B.  AUtsoD,  (or 
appellant.  Jonas  £  ITiZ/faaiff,  for  respond- 
ent. 

McIvRB,  J.  This  was  an  action  to  re* 
cover  a  balance  alleged  to  be  due  plaintiff 
under  a  written  contract  with  the  defend- 
ant company  for  the  delivery  of  a  large 
number  of  railroad  croc»>tiait  aceurdtng 
to  certain  speciflcatlous  contained  In  the 
contract.  Tiie  plalntiS  havlug  recovered 
a  verdict  for  $600,  the  defendant  moved 
fur  a  new  trial  on  the  mloates,  wbicb  be- 
ing refused,  judgment  was  entered  on  the 
verdict,  from  which  deleudaut  appeals  up< 
on  the  several  grounds  set  out  in  tbe  rec- 
ord. 

The  third,  lonrth.  sixth,  and  seventh 
grounds  raise  qaestlons  of  fact  only,  and 
this  being  an  action  at  law,  pure  and 
simple,  it  is  very  obvious  that  we  have  no 
jHrisdlction  to  consider  sucb  questions. 
The  first  ground  Imputes  error  to  the  L*lr< 
cnlt  judge  in  charging  tbe  Jury  "  that,  If 
the  defendant,  the  railroad  company,  cook 
op  and  used  tbe  cross  tiea  of  plaintiff, 
wbetber  they  had  been  accepted  or  reject- 
ed by  the  inspector  of  the  company,  under 
the  contract  between  tbe  parties,  the  onus 
rested  on  the  defeudant  to  show  that  said 
cross-ties  were  defective. "  We  do  not  see 
any  error  in  this.  The  contract  provided 
that  the  cross-ties  to  be  delivered  by  plain- 
tiff were  to  be  inspected  by  an  officer  or 
ag«it  of  tbe  eompany,  and  those  wbicb 
came  up  to  tbe  apecincatlons  ware  to  be 
accepted  and  paid  for  at  the  stipulated 
price,  while  those  which  did  not  come  up 
to  the  specifications  were  to  be  rejected. 
Hence  tbe  natural  Inference  would  be,  and 
the  Jury  would  have  the  perfect  right  to 
assnme,  in  the  at»ence  of  any  evidence  to 
the  contrary,  that  all  tbe  cross-ties  ac- 
cepted and  used  by  tbe  company  came 
up  to  the  contract,  and  were  to  be  paid 
for  accordingly.  But  this  natural,  and 
we  may  say  necessary,  inference  was  sus- 
ceptible of  being  rebnttfd  by  testimony 
showing  that,  altbougb  the  cross-ties 
were  received,  yet  in  fact  someof  them  did 
not  come  up  to  contract;  and  this  was 
what  tbe  jury  were  told,  in  effect,  when 
tbey  were  Instructed  that  the  oaua  o( 
proof  wonld  be  upon  the  defendant  to 
show  that,  al  though  the  cruss-tles  were  re- 
ceived and  used  by  the  company,  yet  In 
fact  some  of  them  were  detective.  Tbe  sec- 
ond ground  of  appeal  does  not  correctly 
represent  the  charge  ol  tbe  circuit  judge, 
and  for  this  reason,  if  there  were  no  other, 
cannot  be  sustained;  for  thejory  were  not 
ehartred  that  the  defendant  would  be 
chargeable  as  for  good  ties  at  tbe  rate 
stipulated  tor  in  the  contract,  If  the  de* 
fendaat  ased  the  cross-tlofl  of  plaintiff, 
whether  tbey  had  been  lospected  and  re- 
eelved  or  refected  by  the  uiapcctcn',  but 


the  charge  was  that  the  company  would 
be  presumably  chargeable.  Id  such  case, 
for  good  cross-ties.  This  was  bat  saying* 
in  a  different  form,  the  same  thing  wbicb 
1b  made  the  subject  of  tbe  first  ground  of 
appeal  already  coneldered. 

Tbe  fifth  ground  complains  that  the  cir- 
cuit Judge  "invaded  tbe  province  of  the 
jury  in  charging  that  they  must  receive 
and  weigh  the  admissions  of  the  plaintiff 
wltb  great  care,  and  that,  unless  the  de- 
fendant was  misled  by  them,  tbe  plaintiff 
is  not  now  bouud  by  them. "  The  circuit 
judge  did  not  use  the  language  b«re  at- 
tributed to  him,  but  what  he  did  say  was 
"that  you  most  receive  aud  weigh  these 
admiBslons  of  the  plaintiff  with  great 
care;  unless  the  defeudant  had  done  some- 
thing, or  had  In  some  way  acted  upon 
them,  they  cannot  have  effect  as  eutopp^ 
against  hw  claim  now.  **  This  remark  was 
immediately  after  tbe  judge  bad  stated 
that  the  defendant  bad  set  up  as  a  defense 
the  admission  of  the  plaintiff  that  a  very 
large  amount  ol  the  cruss-tiea  had  been 
p§id  for,  which  tbe  jury  wore  told  was  a 
question  of  (act  (orthem  to  determine,  and 
then  followed  the  charge  excepted  to  as 
to  tbe  law  of  estoppel ;  which,  as  we  leatn 
from  tbe  argument,  was  not  objected  to 
as  presenting  an  incorrect  proposirlun  a« 
to  tbe  law  of  estoppel,  but  as  Inapplicable 
to 'the  case.  And  the  case  of  Thomson 
V.  Sexton,  15  S.  C.  06,  where  this  court 
said  :  "Error  may  be  committed,  not  only 
by  laying  down  to  the  Jury  Incorrect  gaa- 
eral  principles  of  law,  bat  also  by  apply- 
Ing  correct  principles  of  law  to  cases  id 
which  they  are  not  properly  applicable.  * 
The  defradant  manifestly  relied,  as  a  part, 
at  least,  of  Its  defense,  upon  certain  ad- 
missions alleged  to  have  been  made  by 
the  plaintiff,  and  It  Is  very  obvluns  that 
such  a  defense  might  raise  both  qoeetloDS 
of  fact  and  law.  The  queettona  of  fact 
would  be  whether  snch  admissions  were 
In  fact  made,  and.  If  so,  whether  tbey  were 
true,  or  made  under  a  mistake,  and  tbese 
would  be  questions  for  the  Jury.  Tbe 
question  of  law,  however,  would  be 
whether  such  admlsslooH.  whether  true  or 
false,  or  made  under  a  mistake,  would 
amount  to  an  eatoppeL  It  seems  to  ua 
that  the  pructlea]  effect  of  the  Jvdge's 
charge  was  to  leave  tbe  qncstlonB  of  fact 
to  the  jury  without  any  Intimation  what- 
ever as  to  bis  own  opinion,  and  then  to 
lay  down  tbe  law  of  estoppel,  in  wbicb  we 
seenn«'ror.  The  Judgment  of  tbia  court 
is  that  tbe  Judgmoitof  the  circuit  court  b» 
affirmed. 

MbQowAiip  J.»  eoncnrs. 


BOTD  WlLSOIf. 

(iShiprmie  Court  of  Owrgia.  Jaa.  17,  un.) 

BxKnmoM  roa  Taxu— Dsstob's  Bieax  to  Fuurr 
Out  Fbofsbtt. 
Coda  Oa.  I  8641,  provldiog  Oat,  wba  a 
defendant  \nJL  fa.  shall  point  out  any  property 
on  which  to  levy,  whioh  ie  In  the  hands  of  a  per- 
son not  a  party  to  the  Judgment,  the  officer  uall 
not  levy  thereon,  applies  only  to  exeoattons  am 
Judgments,  and  not  to  >L  Jtu.  unad  bya  tas  ool- 
laotw  under  aeotiem  an,  whioh  providea  that  d»- 
tsndaat  «BhaU  have  the  privUet*  of  polatl^  «■! 
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property,*  bnt  that  (he  flnontton  nuqr  tie  torled 
npoa  eoy  ^npor^  wbea  fbe  ooUeotor  deeme  It 
neoewoiy;  ana  in  the  latter  case  tihe  offloer  may 
tevy  on  buda  in  the  possession  of  another  olalm- 
ing  Utle,  although  defendant  possesses  other 
property  subject  to  levy.  Affirming  Wilson  v. 
Boyd,  10  S.  K  Bep.  499. 

Od  rehearing. 

For  former  reports,  see  10  8.  E.  Bep. 
489,  and12S.  £.Bep.  744.  Code  Oa.  S  8641. 
proTldeH  that,  when  a  dMoDdant  In  0.  &. 
eh  all  point  ont  any  property  on  which  to 
levy  which  la  in  the  hands  of  a  person  not 
«  party  to  the  Judgment,  the  officer  shall 
not  levy  thereon.  Section  881  provides 
that  the  defendant  In  0.  ftu.  issued  by  a 
tax  collector  for  taxes  shall  have  the  prlv- 
lioige  of  pointing  ont  property,  bat  it  shall 
be  within  the  diacretion  of  the  collector 
to  tiave  the  offlcw  levy  tlie  aama  npon  any 
other  propw^t  when  be  deenu  It  nec- 
essary. 

PsR  CuBiAH.  Petition  for  rehearing 
denied,  this  court  haviog  already  decided 
In  the  same  case  that  section  891  of  the 
Code  applies  to  pointing  ont  property  un- 
der tax  execotlona.  See  84  Ga.  86, 10  S. 
E.  Bep.  498.  Section  8641  of  the  Code  ap- 
pllea,  not  to  tax  executions,  but  to  execa- 
tlona  tonaded  on  Judgments. 


BrCHHOND  &  D.  B.  Co.  V.  QSOBGB. 

iSu-vreme  Comt  of  Appeaia  of  VirfflaUa.  Jnly 
9.1S8L) 

iBJUBtxa  TO  Bmplotb— Daraonvs  Cabs— Nbqu- 
GBKOB  or  FatLow-BaavAirr  •-  Osntonoic  aor 
Raisvd  Bklow. 
1.  In  an  action  for  personal  Injuries  by  a 
brakemau  agaiiut  a  raimiad  company,  it  ap- 
peared that  plaintiff,  on  a  car  on  the  frost  end  of 
we  train,  attempted  to  descend  to  uocouple  the 
engine.  The  bottom  rung  of  the  car  ladder  was 
missing,  and,  while  feeling  for  it  with  his  foot, 
tlifl  eogineer,  withoot  the  customary  signal,  sud- 
dealyDacfeea  tlie  engine  wainst  pldntUi  and 
injorad  him.  Thenlghtwas  dark,  and  the  bumper 
on  the  end  of  the  oar  was  broken  off,  so  that  the 
tender  came  up  close  to  it.  Plaintiff  did  not 
know  the  bumper  had  been  broken  off,  and  it  was 
shomi  that  the  train  was  made  up  under  ttie  sa- 
perrislon  of  the  re^lsr  car  insi>ector,  who  was 
Bot  called  as  a  witness  by  the  company.  Held, 
the  defective  condition  oi  tbe  car  was  the  proxi- 
mate cause  of  the  injury,  and  defendant  was  lia- 
ble, although  the  negligeuoe  of  a  teUow-serrant, 
the  engineer,  contributed  to  the  injury. 

9.  The  DQlection  that  the  damages  are  excess- 
Ive  cannot  flrat  be  made  In  tbe  supreme  coort 

Error  to  clrcait  court,  Franblin  conn* 
ty ;  S.  G.  WaiTTLR,  Judge. 

Action  byOeorge  against  Bicbmond  4t 
DanvlUe  Bailway  Company  for  personal 
Injuries.  Verdict  and  Judgment  for  plain- 
tlff.and  defendant  brlogserror.  Affirmed. 

Mr.  Blackford,  for  plaintiff  in  error, 
^raen  4k  Miller,  for  dtiendant  in  error. 

Lewis,  P.  The  real  merits  of  the  case 
lo  this  court  lie  within  a  narrow  compass. 
The  action  was  lor  Injuries  received  by 
tbe  plaintiff  while  In  the  employ  of  the  de- 
fendant company  as  a  brakeman.  Tbe 
cbai«e  fn  tbe  declaration  wsm  that  the 
Injonea  were  caused  by  the  negligence  of 
tbe  defendant  In  falling  to  provide  snita- 
ble  and  sate  cars  and  other  appliances  for 
the  performance  at  the  work  required  ol 


the  plaintiff  In  the  course  of  the  employ- 
ment. The  Jury  found  aecordlngl;,  and. 
Judgment  having  been  entered  In  conform- 
ity with  the  verdict,  the  defendant  ob- 
tained a  writ  of  error. 

The  accident  occurred  between  lOand  11 
o'clock  lu  the  night,  on  the  12tb  of  March, 
1889.  At  that  time  the  plaintiff  was  em- 
ployed  as  front  brakeman  on  a  "mixed 
train,'*  running  between  Elba  Junction 
and  Bocky  Mount,  a  distance  of  about  3G 
miles.  When  the  train,  on  tbe  occasion 
In  question,  arrived  at  lEtocky  Mount,  the 
plaintiff  was  riding  on  top  of  tbe  front 
car,  which  was  a  box-car.  It  was  bis  du- 
ty to  descend  from  the  train,  upon  ita  ar- 
rival at  that  point,  and  with  his  lantern 
to  signal  the  engineer  to  "give  slack, "  by 
which  Is  meant  to  slightly  reverse  the  en- 
gine. In  order  to  "slack  the  couptlnK," 
that  the  pin  may  be  "lifted, "and  tbefront 
car  anconpled  from  the  tender.  The  en- 
gine Is  then  put  away  for  the  night  in  a 
house  provided  for  the  purpose.  The  evi- 
dence of  the  plaintiff  was  that  In  descend- 
ing the  ladder  of  the  car  next  to  the  en- 
gine, to  signal  the  engineer,  he  for  the  first 
time  discovered  that  tbe  bottom  rung  of 
the  ladder  was  missing.  "  And  in  reach- 
ing down  with  my  l^t  leg, "  he  says,  "  try- 
ing to  find  the  missing  rang,  which  had 
been  broken  off,  X  brought  my  right  thlgb 
In  a  horlsontal  position,"  when  the  en- 
gineer suddenly,  without  a  signal,  backed 
the  engine.  The  result  wastbat  tbe  plain- 
tiff was  caaght  between  the  tender  and 
the  car  and  very  seriously  and  permanent- 
ly crippled.  It  was  customary  for  the  en- 
gineer, and  the  rules  of  the  company  re- 
quire him,  to  wait  for  the  signal  before 
backing.  An  examination  of  the  car.  Im- 
mediately after  the  accident,  disclosed  the 
fact  tliat  not  only  was  the  front  ludtler 
defective,  but  that  the  car  was  otherwise 
unsafe,  in  that  It  was  provided  with  a  de- 
fective and  inadequate  bumper  on  the  end 
next  to  the  engine.  "  The  bumper  on  a  car, " 
says  one  of  tbe  defendant's  witnesses,  "is 
simply  to  give  brakemen  a  chance  to 
coni>le  ornncoople,"  by  which  waa  meant 
to  enable  the  brakeman  to  go  between  tbe 
cars  to  couple  or  uncouple  them  with 
safety.  Speaking  of  tbe  car  In  queetlon, 
the  plaintiff  teatlfles:  "This  car  had  no 
platform,  and  I  do  not  think  It  had  a 
good  bumper.  If  It  had  had  a  bumper  like 
the  others,  I  would  not  have  got  mashed, 
because  the  distance  between  the  tender 
and  the  car  would  then  have  been  longer 
than  my  thlfch,  and  I  could  not  have  been 
hurt."  One  of  the  defendant's  wltnessi>8, 
the  engineer  of  the  train,  twtlfied  that 
there  would  still  be  room  enough  to  couple 
or  uncouple  with  two  or  three  inches  off 
the  bumper,  but  that  If  the  wbole  bumper 
was  on  It  would  be  dlfTerent.  A  witness 
for  tbe  plaintiff,  however,  who  was  pres- 
ent when  the  accident  occurred,  and  whose 
evidence  is  uncontradicted,  says  be  no- 
ticed a  piece  of  the  bumper  was  off,  and 
that,  when  be  saw  It,  be  remarked  It  was 
a  wonder  the  plalntirr  bad  not  been  killed. 
"It  looked  to  me,"  he  %ays,  "asif  there 
was  five  or  six  Inches  of  the  bumper  brok- 
en off.  It  looked  shivered,  not  square  off. " 
The  plaintiff  also  testified  that  Orange, 
one  ol  the  brakemen  on  tbe  train,  told 
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him  shortlT  after  tbe  accldmit  that  be  ex- 
ainioQd  tbe  car  the  next  day,  and  tbat 
aboui.  I'our  IncbeBol  thobmnper  were  mlea- 
Ing.  Tbla,  Orange,  ae  a  witness  for  tbe 
defendant,  denied;  but  in  tbe  course  of  his 
examination  he  admitted  be  could  not  tell 
bow  much  was  mlssinE.  There  Is  other 
evidence  to  tbe  same  effect.  But,  without 
Rtopplng  to  reTiew  It,  It  la  enongb  to  aaj 
tbat,  TiewinK  the  case  as  we  must,  in  the 
light  of  the  familiar  rule  applicable  to  a 
demurrer  to  evidence,— the  evidence,  not 
the  facts,  being  certified.— it  Is  established 
that  notoulj-wae  tbe  car  detective,  but 
tbat  but  for  these  defects  tbe  misfortune 
could  not  have  happened. 

Contributory  negliKeDce  on  tbe  part  of 
the  plalotllt  Is  not  shown.  Indeed,  It  is 
hardly  contended  for.  His  ancoatradict- 
ed  testimony  is  that  he  was  not  aware 
of  the  dangerous  condition  ot  the  car  be- 
fore he  started  In  tbe  dark  to  descend  tbe 
ladder  to  signal  the  engineer.  It  Is  not 
disputed  that  an  employe  niuBt  be  reason- 
ably observant  of  the  machinery  be  oper- 
ates, but  In  the  present  case  there  1b  noth- 
ing to  show  that  reasonable  diligence  on 
the  part  ot  the  plaintiff  would  have  soon- 
er discovered  the  danger  of  tbe  situation. 
The  train,  wblch  consisted  of  several 
freight-cars  and  caboose  or  passenger  car, 
was  made  up  in  the  evening  at  the  Junc- 
tion, and  while  the  plalatin  was  stationed 
as  a  flagman,  abont  a  qnartw  of  a  mile 
away,  on  the  main  track  ot  tbe  Midland 
road,  nor  was  he  "culled  In  "from  tbat 
position  until  tbe  train  was  ready  to 
start.  "  I  had  notbing  tu  do. "  he  testified, 
**witb  making  up  tbe  train.  I  did  not 
know,  when  we  stated  from  tbe  Junction, 
the  condition  of  the  car.  I  took  it  to  be  a 
sound  car.  Belore  reaching  Bocky  Mount 
1  bad  no  occasion  to  descend  tlie  ladder. 
The  ear  was  loaded  for  Bocky  Mount;  It 
had  DO  local  freight  at  all.  Tbe  rear 
freight-car,  next  to  tbe  cabojse,  had  tbe 
local  freight,  and  If  I  was  on  the  front  car 
when  a  station  was  reached  I  went  back 
over  tbe  cars  to  tbe  one  we  bad  to  unload, 
and  then  got  on  tbe  caboose,  and  got 
back  over  the  train.  I  did  not  notice  tbe 
bumper  on  the  car.  I  was  not  so  I  could 
throw  the  Hght  from  my  lantern  on  It.  I 
did  not  know  tbe  condition  of  tbe  ladder 
or  tbe  bumper  before  I  was  hurt."  it  is 
true  tbe  engineer  of  the  train  leetifiedthat 
the  plaintiff  "passed  the  engine  several 
times  that  night."  But  this  the  plaintiff 
denies.  He  said:  **I  did  not  go  by  the 
engine  after  we  left  thejunction.  I  looked 
at  the  car  all  I  could.  It  was  a  very  dark 
nigbt."  And  It  Is  needless  to  say  that  so 
much  of  the  defendant's  evideuce  au  Is  In 
conflict  with  this  statement  must,  accord- 
ing to  tbei'ule  above  mentioned,  traconsld- 
ered  as  waived. 

It  appears,  moreovw.  that  the  train  was 
made  up  under  the  supervision  of  a  r^u- 
lar  car  Inspector.  Yet  the  Inspector  was 
not  examined  ae  a  witness,  and  no  expla- 
nntlon  of  the  failure  to  examine  him  was 
offered:  nor  was  any  witness  called  by 
tbe  defendant,  who  testified  positively  as 
to  tbe  cuDdltion  of  the  car  before  the  ac- 
clden*'  happened.  Tbe  conductor  of  the 
train,  although  he  testified  In  chief  that.  If 
there  was  any  defect,  it  happened  after 


leaving  the  Junction,  admitted,  on  cross-ex- 
amination, tbat  he  had  no  recollection  ot 
"this  particular  car,"  and  that  he  made 
no  special  examination  ot  any  of  tbe  cars 
before  leaving  tbe  Junction.  In  this  state 
ol  evidence  the  plaintiff's  right  to  recover 
Is  clear.  The  doctrine  of  fellow-servant 
has  no  application  to  the  case.  It  Is  Im- 
material, therefore,  whether  the  engineer, 
in  backing  theenglnewltboataslgnal.  was 
nt^llgent  or  not.  Nor  Is  It  necessary  to 
inquire  whether,  upon  tbe  facts  of  tbecaee, 
the  engineer  and  the  plaintiff  were  fellow- 
servants;  for,bethat  as  It  may,thedefect- 
tve  condition  of  the  car  was  the  proxi- 
mate cause  ot  tbe  Injury  complained  of. 
aud  for  that  tbe  company  Is  responsible. 
It  was  undoabtedly  negligence  on  the  part 
uf  the  agents  ot  the  company,  who  were 
charged  with  the  duty  of  Inspecting  tbe 
car,  to  send  It  out  In  tbat  condition,  and 
their  negligence  was  the  company's  negli- 
gence. It  is  tbe  universally  recognixed 
duty,  as  well  of  a  railroad  company  as  of 
any  other  employer,  to  provide  suitable 
appliances  lor  tbe  conduct  of  Its  business, 
and  to  keep  them  In  repair,  and  If,  in  non- 
sequence  of  its  failure  to  doso,  a  servant  In 
its  employ  Is  Injured,  without  fault  on  his 
part,  it  cannot  successfully  defend  on  the 
ground  of  the  negligence  of  a  tellow-aerv- 
ant.  The  servant,  although  be  aB8unie<l 
the  ordinary  risks  ol  business.  Including 
the  negligence  ot  fellow-servants,  does 
not  contract  against  the  combined  negli- 
gence of  a  fellow-servant  and  ot  his  em- 
ployer. "  To  say, "  said  tbe  court  In  Cay- 
xer  V.  Taylor,  10  Gray,  274.  "that  the  mas- 
ter should  not  be  responsible  [to  his  serv- 
ants] tor  an  Injury  wblch  would  not  have 
happene<1  bad  a  safeguard  required  by 
law  been  used,  because  tbe  engineer  was 
negligent,  would  be  to  say.  In  substance 
and  effect,  that  be  should  not  be  liable  at 
all  for  an  injury  resulting  from  tbe  failure 
to  use  it. "  In  tbe  analogous  case  ot  Ball- 
way  Co.  V.  Cummlngs,  106  U.  S  700. 1  Sup. 
Ct.  Rep.  4U8,  the  court,  in  approving  an 
instruction  given  by  the  trial  court,  ased 
this  language:  "We  And  no  error  In  tbe 
instruction.  It  was,  in  eS6ct,  that  If  the 
negligence  of  the  defendant  company  con- 
tributed to— that  is  to  say,  bad  a  share  In 

f)roduclng— the  Injury,  the  company  wan 
iable,  even  though  tbe  negligence  of  a  ful- 
low-servant  of  the  plaintiff  was  contiibu- 
tory  also.  If  the  negligence  of  the  com- 
pany contributed  to.  It  must  necessarily 
have  t>een  an  Immediate  cause  of,  the  acci- 
dent; and  it  Is  no  def«iBethat  another  was 
likewise  guilty  of  wrong."  Contributory 
negligence  to  defeat  tbe  r^ht  of  aetlcm  Id 
such  a  case  must  be  negligence  ot  the  par- 
ty Injured.  Paulmierv.BailroadCo.,84  N. 
J.  I.aw,  161.  Tbe  doctrine  that  tbe  mas- 
ter is  bound  to  use  ordinary  care  In  sup- 

{>lylng  and  maintaining  adequately  safe 
nstrumen  tall  ties  for  the  performance  ol 
the  work  retiutred.  and  then.  If  he  fall  lo 
the  performance  ot  tbla  duty,  he  is  as  lia- 
ble to  tbe  servant  as  he  would  be  to  a 
stranger,  has  been  so  often  asserted  by 
courts  of  tbe  highest  character  ae  to  be  no 
longer  an  open  question,— certainly  not  Id 
this  court.  As  was  said  In  Ballroad  v. 
Norment,  84  Va.  167, 4  S.  E.  Bep.  211:  **lt 
is  a  cruel  aud  inbuman  doctrine  that  the 
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employer,  ttmagrb  taelsaware  tbathlsowE 
neglect  to  fumlfih  the  proper salegnard  for 
the  Uvea  and  linibf)  of  those  In  hie  employ- 
ment pnta  tbem  la  constant  haiard  of  In- 
jury, iB  not  to  be  held  accountable  to  tboue 
employes  wbo,  Berrlngblm  under  such  cir- 
cumstances, are  Injured  by  his  negligent 
acts  and  omissions. "  And  to  the  same 
effect  are  Moon's  Adm'r  v.  Itailroad  Co., 
78  Va.  7-15;  Railroad  Co.  v.  Moore's  Adm'r, 
Id.  t»3;  Railroad  Co.  v.  McKeniie,  81  Va. 
71.  and  other  cases. 

This  sufficiently  disposes  of  Ibe  case,  ex* 
cept  the  point  made  in  the  brief  of  appel- 
lant's counsel,  that  the  damages  awarded 
are  excessive.  As  to  this,  it  Is  enough  to 
eay  that  tbe  objectltm,  made  as  it  is  for 
the  first  time  In  this  court,  comes  too  late. 
The  bill  of  exceptions  states  that  a  mo- 
tion for  a  new  trial  was  made,  but  the 
motion  was  In  general  terms.  It  was  not 
pat  upon  ttaegroundt  specifically,  that  the 
damaftns  were  excessive.  The  establlsbed 
rule  In  this  state  Is  that.  If  no  objection  ap< 
pear  by  the  bill  of  exception  taken  to  the 
orerrnllng  of  a  motioQ  for  a  new  trial  to 
have  been  made  In  the  trial  court  to  tbe 
excesaiveness  of  damages,  such  objection 
cannot  afterwards  be  made  in  the  appel- 
late court.  And  tbe  reason  Is  that,  upon 
a  motion  to  sranta  new  trial  for  this 
canse.  the  court  may  Imposeupon  the  suc- 
cessful party  the  alternative  of  remitting 
such  portion  of  the  damages  as  Justice 
may  require,  or  submitting  to  a  new 
trial.  4  Minor,  Inst.  557,  872;  Law  v. 
Law,  2  drat.  366.  The  Jadgment  Is  af- 
firmed. 


Western  Union  Tbl.  Co.  t.  Pettyjohn. 

'Supreme  Cawrt  qf  Appeals  of  Virginia.  July 
16,1891.) 

JDBTICB  or  THB  PbACB— JDRI8DICTI0H— TeLBQBIPH 
CiOXPAKIW— FAII.URS  TO  DblITIB  DiSPATOH. 

Under  Code  Va.  {  29S9,  providing,  amonff 
other  thin^,  that  a  Jnatice  of  the  peace  Bhall 
have  Jurisdiction  of  any  claim  to  any  flae  if  tbe 
amoont  thereof  does  not  exceed  920,  and  of  oU^ 
claims  where  the  amoimt  does  not  exceed  (LOO,  a 
ioslice  has  no  Jurisdiction  of  an  action  for  the 
flOO  penalty  imposed  by  section  1293  upon  tele- 
grapE  companies  for  failure  to  deliver  a  dispatch, 
since  such  penalty  Is  a  line  within  the  meaning 
of  the  statute. 

Action  by  J.  W.  Pettyjohn  agabist  the 
Western  Onion  Tel^rapb  Company  for 
f  100  penalty  for  failure  to  deliver  a  tele- 
graph message.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed. 

CodeVa.  S  1292,  provides,  among  other 
things,  that  "it  shall  be  the  duty  of  every 
telegraph  or  telephone  company,  upon  the 
arrfval  of  a  dispatch  at  destination,  to  de- 
liver It  promptly  to  the  addressee,  where 
Uie  regulations  of  the  company  require 
such  delivery.  For  every  fallureto  deliver 
a  dispatch  as  promptly  as  practicable  the 
company  shall  forfdft  flOO  to  the  sender  or 
to  the  addressee." 

A.  S.  BoUfidity,  for  plaintiff  In  error. 
H'.  S.  HamiltoDf  tor  defendant  In  error. 

Lact,  J.  This  Is  a  writ  of  error  to  a 
Judgment  of  the  corporation  court  of  tbe 
city  of  Bristol,  rendered  uu  the  14th  day 
of  July.  1880.  The  case  Is  as  follows :  On 
thsKtb  day  ol  July,  189U,  a  warrant  was 


Issued  by  a  Justice  of  the  peace,  command- 
ing a  constable  ot  Washington  county,^ 
Va.,  to  summon  the  petitioner  to  appear 
at  the  mayor's  office  in  the  town  of  Good- 
son,  situated  in  said  county  ot  Washing- 
ton, on  the  15th  day  of  February,  1890,  to 
answer  the  complaint  of  said  John  W. 
Pettyjohn  upon  a  claim  of  $100  as  a  for- 
feiture under  Bectionl292of  theCode  of  Vir- 
ginia for  a  failure  to  deliver  a  telegraphic 
message  sent  from  Bristol,  Tenn.,  to  Rad- 
ford, Va.,  which  was  executed  by  serving 
a  copy  of  the  warrant  on  an  agent  of  the 
said  company  at  Abingdon,  In  Washing- 
ton, Va.  And  on  the  said  16tb  day  of  Feb- 
ruary, 1890,  tbe  said  Justice  ot  the  peace 
rendered  a  Judgment  against  tbe  defend- 
ant for  $100  and  costs,  which  was  carried 
by  writ  of  error  to  the  corporation  court 
of  Bristol  City,  such  being  the  designation 
of  the  town  of  Goodson,  now  a  city,  upon 
the  grounds:  Ftrat,  that  the  said  Jastlce 
of  thepeace  of  Wushln^on  county  did  not 
have  Jurisdiction  of  the  action  to  recover 
the  penalty,  and  upon  other  grounds; 
£ecoo(//j',  that  the  statute  of  the  state  of 
Virginia  (section  1292  of  the  Code)  is  re- 
pugnant to  the  constitution  of  the  United 
States,  (article  1,  $  x.)  and  therefoi-e  void. 
The  Judgment  of  the  Justice  was  affirmed 
by  the  corporation  court  of  Bristol  City, 
whereupon  thedefendant  brought  the  case 
to  this  court  by  writ  of  error. 

As  to  the  first  question  involved,  did 
the  said  tribunal  rendering  the  Judgment 
have  Jurisdiction  in  the  premises?  lOet  us 
consider.  The  said  Justice  did  not  have 
Jurisdiction  to  try  "  this  claim  Iqr  a  fine 
aroonnting  to  one  hundred  dollars"  under 
any  aspect  under  which  this  case  can  be 
considered.  He  did  not  have  Jurisdiction 
under  section  4106  of  the  Code,  giving  blm 
Jurisdiction  of  certain  oOenses,  occurring 
within  his  Jurisdiction,  (1)  because  this 
offense  charged  is  not  cbni^d  to  have  oc- 
curred within  the  district  where  he  had 
Jurisdiction ;  (2)  because  this  offense.  If  any, 
is  not  enumerated  in  tbe  said  section 
where  he  Is  clothed  with  Jurisdiction  as  to 
certain  offenses  urcurring  within  bis  juris- 
diction. The  said  Justice  did  not  have 
Jurisdiction  under  the  said  section  1292, 
providing  the  penalty  in  question,  no 
tribunal  being  there  prescribed.  And  he 
did  not  have  Jurisdiction  under  section 
2039  ot  the  Code  of  Virginia.  prt«criblng 
for  what  a  Justice  has  Jurisdiction,  which 
Is  as  follows:  "Any  claim  to  specific  per- 
sonal property,  or  to  any  debt,  fine,  or 
other  money,  or  to  damages  for  any 
breach  of  contract,  or  for  any  injury  dona 
to  property,  real  or  personal,  which 
would  be  recoverable  by  action  at  law  or 
suit  In  equity,  shall,  when  the  claim  is  to 
a  fine,  or  damages  (or  breach  of  any  con- 
tract, or  for  Injury  to  property  real  or 
personal.  If  the  amount  ot  such  claim  do 
not  exceed  twenty  dollars,  (exclusive  of 
interest,)  and  In  other  cases.  It  the  claim 
do  not  exceed  one  hundred  dollars,  (exclu- 
sive of  Interest,)  be  cognizable  by  a  Jus- 
tice." This  is  a  claim  to  a  fine,  and  doefc 
exceed  $20.  The  Jurisdiction  of  the  Jus- 
tice Is  therefore  expressly  excluded,  and 
this  assignment  of  error  Is  fatal  to  the 
pretensions  of  the  plaintiff  below,  the  de- 
fendant in  error;  and  the  said  Judgment 
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Is  a  nalltty.  The  court  which  rendered  It 
being  without  Jurisdiction  In  the  premises, 
and  aa  this  question  lies  ia  limine,  and  the 
court  under  review  Is  without  Jurisdic- 
tion, that  Huds  the  case,  and  there  Is 
nuthlns  more  berore  the  court.  Any  act 
of  a  tribunal  twyondlts  Jurisdiction  Is  null 
and  Told,  and  ol  no  effect  whatever, 
whether  without  Its  territorial  Jurisdic- 
tion or  beyond  Its  powers.  When  want 
of  Jurisdiction  arises  from  formal  defects 
In  thtf  process,  or  when  the  want  of  Juris- 
diction la  over  the  person,  It  must  be 
taken  advantage  of  in  the  early  etaffes  of 
a  cause.  But  when  the  cause  of  action  Is 
nut  within  the  Jurisdiction  granted  by 
law  to  the  tribunal,  the  court  will  dismiss 
the  suit  at  any  time  when  the  fact  Is 
brought  to  Its  notice;  and  a  court  of  lim- 
ited Jurisdiction,  or  a  court  acting  under 
special  powers,  baa  only  the  Jurisdiction 
expressly  delegated,  and  it  must  appear 
from  Che  record  that  Its  acts  are  within 
its  Jurisdiction.  For  this  rcasoo  the  Judg- 
ment appealed  from  must  be  reversed  and 
annulled ,  and  an  order  wQl  be  en  tered  here 
dlamlulng  the  action. 


Norfolk  4tW.B.Co.  r.  Stonb'b  Ash'r. 
laupnme  Comrt  ttf  ^i^mkI*  nf  FlrvbOa.  July 

Aoonnnra  ax  Rulxois  C&tossnift— OosnuBinoaT 
FsQuesiras. 
Where  a  boy  of  18  years,  familiar  with  a 
railroad  orosaing  at  whlcli,  on  account  of  a  deep 
cnt,  a  train  oocud  not  be  seen  until  one  waa  on 
tha  track^  drives  upon  it  witb  hla  oars  covered 
up  on  aooomit  of  the  cold,  though  he  bad  Just 
been  told  at  the  post  office  that  the  train  was 
late,  and  would  probably  reacb  the  crossing  at 
about  the  same  time  he  did,  h^  is  gnilty  of  con- 
tributoi7  negligence  which  will  prevent  recov- 
ery for  nis  dea^  thoogb  the  train  was  running 
at  a  hi^  FBte  of  ^teed,  and  the  whiatle  waa  not 
blown. 

Error  to  circuit  court,  Smythe  county; 
John  A.  Kellt,  Judge. 

Actlou  by  A.  S.  Stone,  administrator  of 
S.  H.  Stone,  deceased,  against  the  Norfolk 
&  Western  Railroad  Compuny  to  recover 
damages  for  the  death  uf  his  Intestate. 
Judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed. 

W.  H.  BoUing,  lor  plaintiff  In  error, 
Sbetly  A  RicbHrdaou  and  F.  S.  Blair,  lur  de- 
fendant In  error. 

FAUNTL.ERUY,  J.  The  petition  of  the 
Norfolk  &  Western  Railroad  Company 
complains  of  a  final  Judgment  rendered 
on  the  11th  day  of  December,  1890,  by  the 
4>]rcuit  court  of  Smytbe  county  in  an  ac- 
tion of  trespass  on  the  case,  in  which  A. 
S.  Stone,  administrator  of  Samuel  Hall 
Stone,  deceased,  is  plaintiff,  and  the  said 
petitioner  Is  defendant.  The  action  la  for 
damages  for  the  alleged  negligent  killing 
at  the  pluiutlS's  etm  and  lutestate,  a  boy 
13  or  14  years  old,  by  the  defendant's  pas- 
senger train,  on  the  9th  day  of  March, 
1889.  at  or  near  to  the  Ut.  Carmel  mills, 
in  Smythe  county,  Va.,  when  the  said 
intestate  was  driving  a  one-horse  wag- 
on across  the  track  of  the  said  defend- 
ant's railroad  at  a  highwny  crossing. 
The  Jury  rendered  a  verdict  tor  fS.OOO 


damages,  whereupon  the  defendant  moved 
the  court  to  set  aside  the  verdict,  and 
grunt'  to  It  a  new  trial,  on  the  ground 
that  the  testimony  failed  to  prove  n^lt* 
gence  on  the  part  of  the  defendant  compa- 
ny, its  agents  and  employes,  to  warrant 
the  finding  of  the  Jury ;  that  the  testimony 
plainly  shows  such  contributory  negli- 
gence on  the  part  of  the  plalntltTs  Intes- 
tate as  to  prevent  a  recovery;  and  that 
the  amount  of  the  v^dlct  ta  excesslre. 
But  the  court  overruled  the  defendant's 
said  motion,  and  entered  Judgment  upon 
the  said  verdict  that  the  plaintiff  recover 
against  the  defendant  fS.OOO,  with  legal 
Interest  thereon  from  rlie  11th  day  of  De- 
cember, 1890,  till  paid,  and  the  costs.  The 
case  Is  here  upon  a  writ  of  error  awarded 
to  the  said  Judgment.  The  record  pre- 
senting only  a  certificate  of  the  evidence 
and  not  the  facts,  we  must  consider  the 
case  here  under  the  statntotr  mle  fixed 
by  the  Code  of  1887,  fi  8484.  as  npon  a  de- 
murrer to  evidence.  But,  so  reviewing  tbe 
case  presented  by  the  reconl,  we  are  of 
opinion  that  the  plalntilTs  testimony, 
considered  with  that  part  of  the  defend- 
ant's which  Is  not  contradictory  nor  In- 
consistent with  that  of  the  plaintiff, 
shows  a  clear  case  of  contributory  n^i- 
gence  on  the  part  of  the  plaintiff's  Intes- 
tate, without  which  the  accident  hy 
which  he  met  his  death  would  not  have 
occurred.  The  facts  of  this  case,  which 
will  be  presently  detailed,  bring  It  directly 
and  squarely  within  the  reasoning  and 
the  rule  laid  down  by  this  court.  In  tbs 
case  of  Improvement  Co.  r.  Andrew,  M 
Va.  279.  9  8.  E.  Rep.  1015,  and  In  the  case 
of  Marks' Adm'rv.  Railroad  Co..  13  S.  E. 
Rep.  2ti9,  decided  at  this  term,  and  not 
yet  officially  reported.  In  this  last-men- 
tioned case  the  followlug  propositions  of 
law  are  settled:  "A  railroad  company  un- 
doubtedly Is  bound  to  exercise  can*  to 
avoid  a  eulllslon  where  It  crosses  a  public 
highway;  and.  the  greater  the  danger, 
t^e  greater  Is  tlie  vigilance  required.  The 
rights  and  duties,  however,  of  the  compa- 
ny and  of  the  public  are  reciprocal;  aud 
hence  no  greater  degree  of  care  is  required 
of  the  uue  than  of  the  other.  Both  the 
company  and  the  traveler  on  theblgbway 
are  charged  with  the  mutual  duty  uf  k«ei>- 
Ing  a  careful  lookout  for  danger.  The 
traveler  on  the  highway,  when  be  ap- 
proaches a  crossing,  must  assume  (hat 
there  Is  danger,  and  act  accordlugly.  The 
existence  of  the  track  is  a  warning  of  dan- 
ger. He  must  therefore  be  vigilant;  he 
must  look  and  listen ;  he  has  no  right  to 
cloHe  his  eyes  and  ears  to  the  danger  ht*  is 
liable  to  Incur;  and  If  he  dons,  and  an  In- 
Jury  rranlte,  he  must  bear  the  conse- 
quences of  bis  folly  or  carelessness-  In 
such  a  case  ho  Is  the  author  of  his  own 
misfortune."  In  the  case  of  Railroad  Co. 
V.  Kellam'B  Adm'r,  83  Va.  851,  3  S.  E.  Ren. 
703,  it  was  held  that  a  traveler  on  an  iu- 
teraectlng  highway,  before  crossing  the 
railroad,  must  use  his  senses  of  hearing 
and  Bight;  that  be  most  luuk  In  every^  di- 
rection that  the  rails  run,  to  make  sore 
that  the  croaHing  Is  safe;  and  that  his 
failure  to  do  so  will,  us  a  general  rule,  be 
deemed  culpable  n^llgence."  See  Rail- 
road  Co.  T.  Anderson,  31  Grat.  813;  Dim 
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V.  Ilailroad  Co.,  78  Ta.  646.   In  tli«  ease  ot 
Rallroail  Co.  v.  Houaton,  95  U.  8.  697.  It  Is 
aiiitl  by  the  aapreme  court  of  the  UDlted 
iijtates  that  "the  aegltgence  of  the  compa- 
ny's employes  iu  falling  to  give  proper 
rigaa\9  was  no  excuse  for  negllgcoice  on 
the  part  of  the  OKeeased.  8he  was  bonnd 
to  llsteD  and  look  before  attempting  to 
«ro88  the  railroad  track,  In  order  to  aroid 
an  approai'hlngr  train,  and  nut  to  walk 
carelessly  Intotheplace  of  pottslble  danger. 
Had  she  need  her  senseB.  she  could  not 
have  failed  both  to  hear  and  see  the  train 
which  was  comlnK.   If  she  omitted  to  use 
them,  and  walked  thoughtlessly  upon  the 
track,  she  was  guilty  ot  culpable  uegll* 
gence,  and  sofarcontrlbntedto  ber  Injuries 
as  tu  deprive  her  ol  any  right  to  complain 
of  utliers.   If,  using  them,  she  saw  the 
train  coming,  and  yet  undertook  to  cross 
the  track.  Instead  of  waiting  fur  the  train 
to  pass,  and  was  Injared,  the  consequence 
of  her  mistake  and  temerity  cannot  be 
east  upon  thedefcndant. "   Now,  the  facts 
presented  by  the  record,  to  which  the 
furef^uliig  explicit  and  well-settled  law  ol 
contributory  negllgencels  to  be  applied  as 
the  rule  of  decision  In  this  case,  are  an  fol- 
lows:  On  the  9th  day  of  March,  1889.  a 
passenfter  and  mall  train  upon  the  Nor- 
folk &  Westmi  Railroad^  which  was  S 
honm  and  90  minutes  behind  time,  and 
which  was  running  at  a  speed  of  40  or  46 
niiIcA  an  hour,  going  weet,  collided  with 
the  wagon  and  horse  driven  by  the  plaln- 
tirr'a  son    and  intestate.   Samuel  Hall 
8tone,  a  boy  between  13  and  14  years  ot 
age.  upon  a  public  crossing  over  the  said 
railroad  track  called  "Stone's  Crossing," 
at  "Mount  Carmel  Mills, "a  short  distance 
—•1%  miles—east  of  Marion,  In  Smythe 
county,  Va.,  by  which  collision  the  said 
Samuel  Hall  Stone  was  killed,  having  his 
head  torn  from  his  body.   The  horse  was 
klllecl.  and  the  wagon  smashed  to  pieces. 
The  plaintiff  alleges,  and  bynumerous  wlt- 
oeaaes  who  swear  that  they  live  near  by 
the   said  crossing,  and  did  not  hear,« 
proreii,  that  no  signal  whistle  was  blown 
hy  the  said  train  as  it  passed  the  "  whts* 
tlinR'  post,"  440  yards  east  of  the  said 
Stone's  Crosfiing,"  which  omission  or 
neglect,  together  with  the  high  rate  ot 
s[>ec«l  at  which  the  train  was  going,  he 
contends  was  the  proximate  cause  of  the 
accident  and  death  of  tlie  plaintiff's  son 
and  Intestate.  Under  the  ride  which  ex- 
cludes from  consideration  here  all  the  tes- 
timony of  the  appellant  upon  this  point, 
it  boots  nothing  that  the  nnmerooR  and 
respectable  and   unimpeached  witnesses 
ot  the  appellant  swear  positively  that  the 
ORoal,  appointed,  and  proper  signal  was 
given,  by  blowing  the  whistle  for  the  ap- 

f roach  of  the  train  to  Stone's  crossing, 
et.  thongh  this  must,  under  the  rule,  be 
held  to  be  proved  n^lect  of  duty  by  the 
dcft>ndant  company,  the  plaintiff's  own 
witnesses  prove  that  they  did  hear  the 
wbiMtle  blown  by  the  train  at  Scott's 
crossing,  which  la  less  than  a  mile  east 
frnin  Stone's  crossing.  This  crossing  Is 
described  bjr  the  plaintiff's  ■witnesses  as 
beinft  "right  in  front  of  the  mill.  It  was 
a  dangerous  crossing;  heavy  grade  from 
the  macadam  road  to  the  railroad."  "A 
man  In  o  wagon  cannot  see  the  train  east 
T.13s.KJU>.17— 28 
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OF  west  until  he  gets  on  the  track.  A  man 
going  in  a  wagon  down  to  the  crosRlng 
to  the  mill  cannot  see  a  train  coming  ei- 
ther way  antll  yon  get  to  the  track." 
"The  road  leading  down  to  the  crossing 
slopes  a  portion  of  the  way.  The  blalt, 
ten  feet  high,  does  noteontinneall  the  way 
down  to  the  railroad  track."  '  "The  road 
leading  down  from  the  macadam  road  to 
the  railroad  crossing  Is  down  grade.  The 
grade  measures  about  108  feet  from  the 
railroad  to  the  top  ot  the  grade.  It  Is 
about  a  rtxteen  or  cugbteoi  feetfall  in  that 
distance,— that  Is,  the  road  the  little  boy 
was  driving  down. "  "  It  Is  a  steep  Incline 
there.*  "A  steep  descent  for  112  feet  to 
the  railroad  of  173^  feet  fall.  Just  before 
you  get  to  the  crossing  the  descent  Is  not 
so  steep.  It  is  a  llttlelevel  Just  before  you 
get  on  the  railroad."  This  crossing  was 
within  a  tew  yards  uf  the  mill  owned  and 
occupied  by  the  father  of  Samuel  Hall 
Stone,  and  about  the  same  distance  from 
their  dwelling.  He  was  perfectly  familiar 
with  It;  and'  had  been,  for  a  year  pre- 
vious to  the  accident,  eystematically  em- 
ployed by  hts  father  Indriving  his  delivery 
wagon  and  tfaoronghiy  trained  horse 
across  this  crossing,  and  up  and  down 
this  steep  cut,  back  and  forth,  with  mill 
supplies  for  customers  In  Marlon  and  at 
the  asylum,  making  frequently  as  many 
as  fuur  trips,  or  eight  passages,  a  day. 
Add  on  the  fatal  9th  day  of  March.  188U, 
he  had  driven  over  It  to  Marlon  and  back 
to  the  mill;  and  gone  again  to  Marlon, 
where,  at  the  post-othce,  when  he  ln< 
quired  fur  his  mall,  as  his  custom  was,  he 
was  informed  by  the  postmaster  that  the 
west-bound  mall  train  was  behind  time, 
and  would  be  passing  iu  a  little  while, 
and  would  most  probably  pass  "Stone's 
Crossing"  at  the  mill  Just  as  he  would 
reach  there  with  hia  wagon  on  bis  return 
home,  and  that  he  should  be  on  his  guard 
against  the  Immlneucy  of  the  danger  ot 
being  hurt  by  It.  The  day  was  very  cold 
and  windy;  and  he  was  wrapped  In  his 
overcoat  and  a  cnmlort  around  hts  neck 
and  over  his  bead  and  ears,  with  his  cap 
drawn  down.  Thus  equipped,  be  drove 
his  horse  and  wagon  down  the  steep  cnt 
In  the  bluff  or  bank,  onto  the  crossing, 
where  he  was  struck  and  instantly  killed 
by  the  train,  which  he  had  been  expressly 
and  officially  informed  by  the  postmaster 
at  Marion  be  should  expect  and  look  out 
for  at  that  crossing.  It  he  could  not  hear 
the  rumbling  thunder  of  the  on<rushlng 
train,  It  may  have  been  because  uf  the 
wrapping  over<  his  ears;  and  if,  ns  the 
plaintiff's  own  witnesses  prove,  he  could 
not  see  the  train  until  he  emerged  from 
the  deflle  of  the  road  onto  the  track  It* 
self,  it  is  made  equally  manifest  and  cer> 
tain  by  the  same  testimony  that  the  enirl- 
neer  of  Che  train  could  not  by  any  pusst 
billty  see  him  till  he  so  emerged  from  the 
cut.  and  attempted  to  pass  the  crossing 
Just  under  the  flying  train.  They,  by  their 
own  testimony,  prove  the  engineer  of  the 
train,  Pile,  (who  Is  proved  to  be  a  skilled, 
expert,  and  flrst-class  engineer,)  to  have 
expressed,  on  the  spot  and  moment  of  the 
disaster,  bis  deep  regret  and  utter  inublU* 
ty  to  have  prevented  or  avoided  the 
poor  boy's  death;  declaring  that  be  did 
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not  iee  the  attDaUoo  ontl)  bo  close  apon 
the  bo7  and  wagon  nnd  horae  as  to  be 
powerless  to  save  them.  The  boy  was  of 
great  activity,  Industry,  iDtelllKence.  and 
practiced  sklU,  and  was  perfectly  familiar 
with  the  danger  of  the  locality;  and,  mel- 
ancholy as  his  fate  was,  we  think  It  was 
the  rcHult  of  his  own  fault  or  misfortune, 
and  without  the  possibility  of  prevention 
or  avoidance  by  the  defendant  company. 
Hiti  own  conttibntory  negligence  bars 
any  right  of  recorery.  and  the  circuit 
court  erred  In  not  setting  aside  the  ver- 
dict. The  Judgment  of  this  court  Is  to  set 
the  verdict  aside,  and  to  remand  the  case 
with  directions  to  grant  new  trial.  Ee- 
Teraed. 

Trioq  et  a/,  w.  Clay  et  al. 
(Supreme  Court  t^Ap^U  <jf  Virginia.  Jnly 

BBBACH  or  COKTRACT — PuOTITS  AS  DAlflOEB. 

Where  lumber  dealers  purcbase  and  pay 
for  lumber  to  be  delivered  at  a  future  time,  and 
then  resell  it,  tbe  measure  of  damages  for  breach 
of  the  coutract  and  failure  to  deliver  Is,  in  the  ab- 
oe&ce  of  amarket  at  or  near  the  place  of  delivery, 
the  amount  paid,  together  with  tbe  profits  which 
would  have  arisen  nom  the  resole.  Lawis,  P., 
aiul  HixTox,  J.,  dissenting. 

Danh  Triggt  lor  appellanta.  Holdway 
A  Ewfng  and  J,  J.  A.  Poire//, for  appellem. 

Lacv,  J.  This  Is  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Scott  county 
rendered  on  the  STth  day  of  March.  ISdo. 
The  salt  is  a  foreign  attachment  In  equi- 
ty, brought  to  attach  the  property  situ- 
ated within  the  Jurisdiction  of  the  court 
belonging  to  tbe  non-reeldent  defendants, 
and  subject  the  same  to  the  satisfaction 
of  tiie  debt  of  the  plaintiffs.  The  easels 
briefly  as  fullows.  The  appellants,  a  firm 
of  lumber  merchants  resident  at  Abing- 
don, in  Virginia,  made  a  contract  by 
which  they  agreed  to  boy,  at  a  stated 
price,  lumber  of  agreed  dimensions  from 
the  appellees,  a  firm  of  lumt>er  getters, 
resident  at  Kogersvllle,  In  tbe  state  of 
Teonessee;  the  lumber  to  be  delivered  at 
CUnchport,  In  Scott  county,  in  Virginia. 
Irom  6U0.00O  feet  to  70J,U00  feet  thereof; 
and  the  plalutifte  agreed  to  accept  tbe 
drafts  of  the  said  appellees  to  the  amount 
of  93.U0U.  And  on  the  28th  day  of  Novem- 
ber. 18N8.  the  date  of  the  contract,  the  ap- 
pellee H.  B.  Clay,  Jr.,  of  tbe  said  firm,  rep- 
resented to  the  appellants  that  SUO.OOO  to 
400,000  feet  was  already  cut  and  dry  or 
drying;  and  that  tbe  residue, necessary  to 
compensate  for  tbe  f 8,000  In  drafts  to  be 
accepted  at  60  days,  should  be  delivered 
at  CUnchport  at  tbe  maturity  of  tbe 
drutts.  The  drafts  were  all  made  in  the 
flrst  week  In  J^ecember,  1888,  a  few  days 
after  the  contract  was  made,  which  was 
on  the  2Sth  day  of  November,  as  has  been 
stated.  The  lumber  was  nut  delivered,— 
not  a  foot  of  It.— and  the  drafts  were  neg- 
lected and  allowed  to  fall  upon  tbe  bands 
of  the  plaintiffs,  when  tbe  lumber  had  not 
yet  been  delivered,  and  the  drafts  had 
been  paid.  So  the  plaintiffs,  as  bad  been 
agreed  between  them  In  case  the  said  con- 
tingency should  arise  tbnt  the  drafts  should 
have  tu  be  paid  before  the  lumber  In  suffl- 
dent  quantity  had  arrived,  drafted  back 


upon  the  defendants  for  tbe  money  thna 
paid  out;  but  this  action  was  treated 
with  derision  by  the  appellee,  and  the 
draft  dishonored.  Upon  the  hearing,  the 
circuit  court  decreed  in  favor  of  tbe  plain- 
tiffs for  the  $3,000  paid  on  tbe  draft  and 
the  costs  of  protest,  etc.,  and  referred  it 
to  a  commission  to  ascertain  what  dam- 
ages the  plaintiffs  had  sustained.  It  waa 
proved  that  the  defendants  bad  absolute- 
ly refused  to  fulfill  tbe  contract  apou  tbe 
ground  that  the  lumber  bad  beeu  priced 
too  low  by  them,  and  also  refused  to  re- 
fund the  money  paid  them  under  the  con- 
tract. Tbe  plalntins  proved  that  they 
were  lumber  merchants,  and,  as  was 
known  to  the  d^endants,  purchased  the 
lumber  for  sale;  and  they  proved  that 
they  bad  actunily  placed  this  lumber  to 
tbelr  customers  at  a  profit  which  amount- 
ed to  $1,000,  but  which  they  were  made  to 
lose  by  the  wrongful  act  and  fraudulent 
conduct  of  the  dpfendants;  and  tlie  com- 
missioner reported  that  the  said  plaintiffs 
were  entitled  tu  this  sum  of  actual  dam- 
ages Incurred  by  them,  estimating  tbe 
profits  on  the  maximum  amount  of  tbe 
lumber  to  be  delivered  under  tbe  contract. 
But  the  defendants  excepted  to  this  re- 
port, "because  tbe  damage  allowed  Is  ex- 
cessive, and  not  supported  by  law;  be- 
cause the  commissioner  had  based  hie 
damages  on  supptwed  profits,  instead 
of  the  market  value  of  the  lumber  at  the 
places  of  delivery."  The clrcalt  court  by 
its  decree  of  March  27,  1890,  sustained 
these  exceptions,  and  held  that  the  plaln- 
tlBs  were  entitled  to  no  specific  damagea 
for  the  n on- performance  of  the  contract 
set  out  In  the  plaintiffs'  bill,  and  resteil- 
the  matter  where  It  had  been  placed  by 
the  former  decree,  which  decreed  In  favor 
of  tbe  plalntlfis  for  the  amount  paid  on 
the  said  drafts.  From  this  decree  tbe  ap- 
peal la  here.  Tbe  Idea  ol  the  circuit  court 
was  that  the  genemi  rule  applied  which 
fixed  the  difference  between  the  market 
price  at  the  place  of  delivery  and  the  con- 
tract price  agreed  to  be  paid.  Upon  the 
princlplt!  that  the  buyer  could  supply  him- 
self In  tbe  market  overt,  and  when  he  had 
been  compensated  for  the  excess  in  tbe 
cost,  over  and  above  what  his  cost  would 
have  been  under  the  contract,  be  bad 
nothing  more  to  complain  of.  But  this 
case  does  not  come  within  that  principle. 
(1)  because  there  is  no  market  at  that 
place  from  which,  or  In  which,  theplala- 
tiffs  could  supply  their  need;  (2)  becaune 
there  Is  no  other  market  practically  near 
enough  to  purchase  the  lumber  and  aild 
transportation  to  the  market  price;  (3) 
because  the  plaintiffs,  relying  on  the 
promises  and  good  faith  of  their  bargaia- 
ere,  us  they  bad  a  right  to  do,  when  they 
had  themselves  fully  complied  on  their 
part  by  paying  the  purchase  money  there 
for,  had  contracted  to  sell  this  lumber  at  a 
profit,  which  profit  Is  tbe  basis  on  whk-b 
the  commissioner  assessed  bis  damages. 

In  a  case  like  this,  with  snch  circumstan- 
ces as  we  have  here,  the  case  where  there 
had  been  a  contract  to  resell  them  at  an 
agreed  price,  and  when  there  Is  nu  market 
to  nffoid  a  surer  test,  tbe  price  at  which 
they  were  bargained  toa  purchaser  affords 
the  best  and  indeed  very  satisfactory  evi- 
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dence  of  their  valne.  TtaiR  was  a  porchase 
Id  tbat  market,  and  there  was  no  more  for 
sale.  In  a  case  of  sacta  actual  sale,  why 
■bonld  ttafl  conrt  go  Into  conjecture  as  to 
what  the  goods  were  there  worth  ?  And 
again,  If  lumber  could  have  been  parchased 
and  brought  there  at  a  lower  price,  there 
Is  not  only  no  proof  of  Ic,  but  we  have  sat- 
isfactory proof  to  the  contrary,  becnu^ 
the  defenuunts  had  the  lumber,  and  were 
by  their  solemn  contract  under  the  highest 
obllgariona  to  deliver  it;  to  say  nothing 
of  tbe  requirement  of  common  honesty, 
when  they  had  agreed  to  do  It,  and  had 
collected  the  purchase  prl{».  And  yet  they 

Sruferred  to  break  their  contract,  and  dis- 
onored  their  bank  obligation,  rather 
than  deliver  this  lumber  at  the  agreed 
price,  which  they  declared  had  been  bar- 

Salned  at  too  low  a  price.  In  Wood's 
layne  on  Damages.  S  22.  It  la  said :  "Bat, 
If  thej  [thegcx>d8j  cannot  bepuichased  for 
want  uf  a  market,. tbm  must  tra  estimated 
In  some  other  way.  V  there  bad  been  a 
contract  to  resell  them,  the  price  at  which 
such  contract  was  made  will  be  evidence 
ol  their  value.  In  the  American  and  En- 
glish EAcyclopsedla  of  Law  it  is  said: 
"  Wberv  there  is  no  market  at  the  place  of 
delivery,  the  price  of  thegoods  In  the  near- 
est ma  rket,  with  the  cost  of  transporta- 
tion added,  determines  their  value."  Ice 
Co.  r.  Webster.  68  Me.  463;  Griffin  v.  Tol- 
ver,  16  N.  Y.  489.  In  the  case  of  Culln  v. 
Glass- Workd.  108  Pa.  St.  220,  it  is  suld: 
"Upon  tbe  breach  of  a  contract  to  furnish 
goods,  when  similar  goods  cannot  be  pur- 
chased in  the  market,  the  measure  of  dam- 
ages Is  tbe  actual  lorn  sustained  by  the 
porcbaser  by  reason  of  the  non-delfvery.  ** 
A  distinctdon  Is  drawn  In  some  of  the  cases 
twtween  a  resale  made  at  an  advance  sub- 
sequent  to  a  contract  of  purchase  and  a 
resale  made  at  an  advance  before  the  con- 
tract of  purchase,  which  was  known  to 
the  seller  of  the  goods.  Carpenter  v. 
Bank,  119  HI.  854, 10  N.  E.  Rep.  18.  This  Is 
ratbei  a  fanciful  distinction.  It  Is  not  In 
accord  with  the  ordinary  usages  of  trade 
that  a  dealer,  a  roan  bnylug  to  sell  again, 
should  disclose  his  dealings  with  the  same 
goods  at  a  profit  to  his  vendor.  But,  if 
there  were  any  sound  princlpleupon  which 
this  eoold  rsst.  If  tbe  seller  could  be  sop- 
posed  to  enter  Into  his  contract  upon  the 
basts  of  a  resale  In  which  he  had  no  inter- 
est, still,  In  this  case.  It  Is  reasonable  to 
suppose  that  alumbergetterselllngTOO.OOO 
feet  of  lumber  to  a  dealer  In  lumber  should 
know  (1)  that  it  was  for  a  resale.  (2)  that 
this  resale  was  to  be  on  a  profit,  and  (3) 
tbat  besbonld  know  that  bis  vendee  would 
t>e  damaged  to  the  amount  of  his  profit,  if 
the  vendor  should  prove  faithlsBs.  But 
the  true  basis  of  tbe  general  rule  Is  that 
when  there  is  a  market,  the  vendee  cannot 
tM  damaged,  except  in  the  difference  be- 
twem  what  tbe  lumber  did  actaalty  cost 
him  and  what  he  had  purchased  it  at  from 
the  seller  to  bim.  But  this  rule  can  have, 
upon  reason,  no  application  whatever  to 
a  ease  where  there  Is  no  market,  (1)  be- 
cause tbe  disappointed  purchaser  cannot 
buy  Id  tbat  market  when  there  is  no  mar- 
ket to  buy  In,  and  (2)  because  the  market 
price  cannot  be  ascertained  wben  there  is 
no  market. 


Under  the  circumstances  of  this  case,  the 
commissioner  ascertained  the  true  and 
Just  amount  of  tbe  damages.  It  has  been 
often  beld  tbat  profits  which  are  the  direct 
aad  immediate  fruits  of  tbe  contract  are 
recoverable.  There  are  many  cases  In 
which  tbe  profit  to  be  made  by  the  bar- 
gain is  the  only  thing  purchased,  and  in 
such  cases  the  amount  of  such  profit  is 
strictly  the  measure  ol  damages.  Wood's 
Mayne,  Dam.  p.  82.  It  has  been  held  that, 
when  tbe  defendant  refused  to  allow  the 
contracts  to  be  executed,  tbe  Jury  should 
allow  tbe  plaintiffs  as  much  as  tbe  con- 
tract would  have  benefited  them, — profits 
or  advantages  which  are  the  direct  and 
immediate  fruits  of  the  contract,  entered 
into  between  the  parties,  and  part  and  par- 
cel of  the  contract  itself,  entering  into  and 
constltntingaportlon  of  Itsevery  elements, 
Bometbtng  atiploated  for,  and  the  right  to 
tbe  enjoyment  of  which  is  Just  as  clear  and 
plidn  as  to  the  fulfillment  of  any  other 
stipulation.  They  are  presumed  to  have 
been  taken  Into  consideration  and  delib- 
erated upon  ht^fore  thecontract  was  made, 
and  formed,  perhaps,  the  only  inducement 
to  tbe  arrangement.  If  the  Inducement  to 
the  plaintiffs  to  bay  this  lumber,  they  be- 
ing lumber  dealers,  and  trading  Inlnmber, 
wan  not  the  profits  they  were  to  make  by 
a  resale,  what  was  their  Inducement? 
And  if  the  sellers  did  not  nndenitand  and 
contemplate  this  resale  on  a  profit,  what 
contemplation  on  the  subject  can  be  rea^ 
sonably ascribed  to  them?  See  Masterton 
V.  Mayor.etc.,7Hll],62;  Morrison  v.Lnve- 
Joy,  6  Minn.  819,  f  Gil.  224 ;)  Fox  v.  Harding, 
7 Cush.  516 ;  Devllu  v.  Mayor,  etc., ttS  N.  Y.  8 : 
McAndrews  v.  TIppett,  39  N.  J.  Law,  105; 
Kendall  Bank  NoteCo.  v.CommlBslonersoi 
the  Sinking  Fond,  79  Va.663;  Bell  v.  Reyn- 
olds, 78  Ala.  511.  An  examination  of  the 
cases  will  show  that  the  courts  have  been 
endeavoring  toestabllsli  rules  by  the  ap- 
plication of  which  a  party  will  be  compen- 
sated for  the  loss  sustained  by  the  breach 
of  contract ;  In  other  words,  for  the  bene- 
fits and  gain  he  wonid  have  realized  from 
its  performance,  and  nothing  more.  It  is 
sometimes  said  that  the  profit  that  would 
have  been  derived  from  performance  can- 
not be  recovered;  bat  this  is  only  true  of 
such  as  are  contingent  npon  some  other 
operation.  Profits  whicb  certainly  woald 
have  he<>n  realised  but  for  the  defendant's 
default  are  recoverable.  It  is  not  an  an- 
certainty  as  to  the  value  of  the  benefit  or 
gain  to  be  derived  from  periormance,  but 
an  uncertainty  or  contingency  whether 
such  gain  or  benefit  can  be  derived  at  all. 
It  Is  sometimes  said  tbat  speculatlvedam- 
agea  cannot  be  recovered  because  the 
amount  is  uncertain,  bat  such  remarks 
will  generally  be  found  applicable  to  such 
damages  as  ft  Is  uncertain  whether  sus- 
tained at  all  from  the  breach.  Sometimes 
the  claim  is  rejected  aa  being  too  remote. 
This  iB  another  mode  of  saying  that  It  Is 
uncertain  whether  such  damages  resulted 
necessarily  and  Immediately  from  tbe 
breach  complained  of.  The  general  rule  ie 
tbat  all  damages  resulting  necessarily  and 
immediately  and  directly  from  the  breach 
are  recoverable,  and  not  those  that  are 
contingent  and  uncertain.  The  latter  de- 
scription embraces,  as  I  cbink,  such  only 
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mm  are  not  the  certain  result  ot  the  breach, 
aod  doe«  not  embrace  each  as  are  the  cer- 
tain result  of  the  breach,  bat  uocertaln  in 
amoant.forwhlchthe  plalntlltwUl  be  folly 
compensated  by  recoTerlng  the  value  ut 
hlri  bargain.  He  out^ht  not  to  hare  more, 
and  I  think  he  Is  not  precladed  from  re- 
coTerlnffthls  by  any  Infirmly  In  the  law 
In  ascertaJning  the  amount.  Wakeraan  t. 
ManufnctartagCo.,  101  N.  Y.  205.  4  N.  E. 
Rep.  264;  Taylor  v.  Brndl^,  4  A  lib.  Dec. 
Ma;  Bell  r.  Reynolds.  78  Ala.  611.  In  this 
case  this  report  of  the  commissioner  was 
upon  the  correct  principle,  and  the  drcnlt 
court  erred  In  sustaining  the  defendants* 
exception  to  the  said  report;  for  said  ex- 
ceptions should  have  been  overruled,  and 
the  ronimlssioner's  report  confirmed.  The 
decree  of  the  circuit  court  appealed  from 
here  Is  therefore  erroneous,  and  the  same 
will  be  reversed  and  annulled,  and  this 
eoort  will  render  such  decree  as  the  said 
clrenlt  court  oogbt  to  bare  roodered. 

HiNTOH,  J.,  dlsseots. 

Lewis,  P.,  idlsseatlng.)  In  tlils  case  I 
dissect  from  the  opinion  of  the  court  and 
amlorafflrmlng  the  decree  of  the  circuit 
court.  The  case  Is  narrowed  down  by  the 
eiceptlon  to  the  commiuloner's  report  to 
the  simplequestlon  of  the  measure  of  dam- 
ages. The  rule  adopt:ed  by  this  court  is, 
In  my  opinloo,  not  only  unjust,  but  con- 
trary to  the  louK-settled  rule  which  gov- 
erns in  euch  cases.  Here  the  messure  ol 
damages  Is  held  to  be  the  loss  sustained 
by  the  appellants  by  reason  ot  their  tua* 
billty,  on  account  of  the  default  ol  the  ap- 
pellees, to  fulfill  certain  contracts  made  by 
them  fur  the  sale  and  delivery  of  lumber 
to  other  parties.  But  those  contracts 
were  collateral  to  the  contract  between 
the  parties  to  this  appeal,  and  were.  In 
point  of  time,  subsequent  thereto.  They 
could  not,  therefore,  have  been  In  the  con- 
templation of  the  parties  when  the  con- 
tract was  made,  the  breach  of  which  Is 
the  subject  ol  this  controversy. 


Hudson  v.  Tost. 

(ffupreme  Court  of  Appeals  ^  Firffinla.  June 
28,  189L) 

IsnmonoH--4ALB  os  Sxicctioh— Dsstkuctiov 
or  Records— &BVIBW. 
1.  Code  V&.  8  8376,  provides  thst,  U  the  oris, 
inal  papers  In  any  cause  be  lost  or  destroyed, 
the  court  wherein  the  case  is  may  docket  the 
same;  and,  "on  affldavit  of  such  loss  or  destruo- 
tion, "  the  case  may  be  proceeded  in  upon  an  an- 
tiienMcated  copy  of  what  is  lost  or  destroyed,  or 
proof  of  ttie  contents  thereof,  or  so  much  of  the 
contents  thereof  as  may  enable  the  court  to  de- 
termine the  oase,  as  If  the  papers  had  not  been 
lost  or  destroyed.  Held,  that  where,  after  a  de- 
cree directing  a  sale  of  certain  lands  has  been 
rendered,  the  original  papers  have  been  burned, 
and  a  complete  certified  office  copy  thereof  ob- 
tained from  the  supreme  court,  to  which  the  case 
was  taken  <»  appeal,  an  in]unctlon  will  not  lie 
to  enjoin  such  sale,  on  the  ground  that  no  "affi- 
davit of  the  loss  or  destruction "  was  fili»d,  where 
the  destruotl<m  mi  alleged  InoomplainanVs  blU, 
supported  by  his  affldSTlt,  and  admitted  in  de- 
fonaant's  answer,  supported  by  bis  affidavit. 

3.  In  such  action,  a  contention  that  there  is  a 
defeot  in  the  title  will  not  be  considered,  whore 
*N»  original  case  was  fully  Investiaated     a  ref- 
\  and  his  mport  oonflrmed  or  the  oinialt 


oourt,  and  an  appeal  to  the  sn^eme  eonrt  dis- 
missed. 

BUI  for  an  Injunction  by  one  Hudsun 
against  Ii.  Yost,  commissioner.  De- 
cree for  defendant.  Plaintiff  appeals. 
Affirmed. 

Mr.  Blatr,  for  appellant.  WUlinma  Brou., 
W.  L.  Toat,  and  D.  8.  Pfeme.  fbr  appdiee. 

Lacy,  .T.  This  Is  an  appeal  from  n  de- 
cree of  the  circuit  court  of  Bland  con n^, 
rendered  on  the  80th  day  of  September. 
1S80.  The  bin  was  filed  to  Injoln  the  ap- 
pellee Irom  selling  under  a  decree  ot  said 
court  a  tract  of  land  decreed  to  tie  sold  by 
the  said  court,  upon  tbegronnd  tliat,alnce 
the  decree  was  rendered,  the  court-house 
of  Bland  county  had  been  destroyed  by 
Urn,  and  all  ot  the  court  papers  destroyed, 
and  among  them  the  records  of  the  suit  In 
which  the  said  decree  had  been  rendered; 
and  praying  that  no  sale  be  allowed  to 
take  place  nntU  the  proof  had  been  taken 
to  sapply  the  lostTecord.  and  to  restrain 
the  sale  until  the  title  could  be  perfected. 
The  decree  under  which  this  sale  was  pro- 
posed to  be  made  was  rendered  at  the 
April  term,  1887,  and  an  appeal  had  been 
taken  to  this  court,  which  had  been  subse- 
quentiy  dismissed.  The  defendant  an- 
swered, admitting  and  setting  forth  the 
destruction  of  the  records  In  Bland  coun- 
ty clerk's  offlce,  and  among  them  the  tirlg- 
Inal  papers  In  tbls  case;  but  asserting 
that,  the  case  having  been  appealed  to 
the  supreme  court  of  appeals,  a  rerttfled 
offlce  co]iy  of  the  said  record  was  thus 
preserved;  and  it  was  obtained,  alter 
some  delay,  having  been  for  some  time 
stolen  and  concealed.  But,  It  being  ob- 
tained, a  certified  transcript  of  the  orig- 
inal papers  was  presented  to  tlie  court, 
and  taken  and  held  as  a  sufficient  record, 
being  In  fact  complete  in  all  its  parts; 
when,  the  cause  coming  on  to  be  heard 
upon  the  said  bill  and  answer,  the  circuit 
court  ot  Bland  county  dissolved  the  in- 
junction September  SO.  1889,  and  at  the 
April  term,  1890,  dismissed  the  bill  of  the 
plaintiff,  with  costs ;  and  from  these  de^ 
cretfs  the  plaintiff  appealed.  .The  ground 
of  the  appeal  la  that  the  record  ot  the  case 
has  been  destroyed  by  fire,  and  the  same 
has  not  been  set  up  by  legal  and  propw 
proof,  and  that  therels  a  defect  In  the  title. 
As  to  the  second  assignment,  it  la  suffi- 
cient to  say  that  this  question  has  bem 
put  to  rest  by  the  former  trial.  The  caae 
having  been  tally  investigated  upon  a  ref- 
erence tothecommlB8loner,and  his  report, 
and  confirmation  thereof  by  the  court  In  a 
decree  which  had  been  brought  to  this 
court  by  appeal,  and  the  appeal  dismissed, 
it  Is  too  late  to  discuss  that. 

As  to  the  first  ground,  that  the  lost  rec- 
ord had  not  been  set  up  In  tbe  mode  re- 
quired by  law.  we  will  cite  the  statute, 
(section  8S76  of  the  Code  of  Ylrglnla,) 
which  Is  as  follows :  **  If,  In  any  cause,  the 
original  papers  therein,  or  any  of  them,  or 
the  record  for  or  In  an  appellate  court,  or 
any  paper  filed  or  connected  with  sacb 
record,  be  lost  or  destroyed,  tbe  eonrt 
wherein  the  case  Is,  or  In  wbleh  It  Would 
or  ought  to  be,  but  for  soeb  los«  or  de- 
struction, may  docket  the  same;  and,  on 
affidavit  of  such  loss  or  deetraetloa,  tha 
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case  may  be  proceeded  In,  beard,  and-de* 
tennlned  ajmu  an  authenticated  eopj  ot 
what  la  lost  or  destroyed,  or  proof  ol  the 
eontenta  thereof,  or  upon  proof  of  so  much 
of  the  contents  thereof  as  may  eoahle  the 
coart  to  proceed  In,  hear,  and  determine 
the  case,  and  make  each  entry,  order,  or 
decree  therein  aa  if  the  papers,  or  any  of 
them,  had  not  been  lost  or  destroyed. " 
Upon  consideration  of  this  statute,  the 

aaeatlon  is  divested  of  any  difficulty  or 
oubt  whatever;  ttie  ease  In  hand  belns 
expreaaiy  and  distinctly  provided  for. 
But  it  is  said  the  statute  has  not  been 
complied  with,  because  the  record  does 
not  dlsclnse  an  affidavit  as  to  the  lose  of 
the  original  paperR.  This  affidavit  Is  In- 
tended by  the  law  to  prove  the  loss  of  the 
original  papers.  Bat  in  this  case  Uie  bill 
allies  the  lues  ut  all  the  orijcinals,  and  is 
sopported  by  the  affidavit  of  the  plaintiff. 
The  answer  admits  the  lorn  ot  theorif?- 
laal  papers,  and  alleges  the  fact,  and  the 
answer  Is  supported  by  the  affidavit  of  the 
defendant.  This  la  a  compliance  with  the 
law,  and  the  said  certified  copies  o!  the 
original  papers  were  properly  admitted 
by  the  court,  and  the  case  was  properly 
proceeded  in,  heard,  and  determined  as  U 
the  papers  therein  had  not  been  lost  or  de- 
stroyed.  And  there  was  uo  error  In  the 
■aid  decree,  and  the  same  will  be  affirmed. 


Sbahnok  et  al.  v.  Hanks. 
(fiyprmHm<kmttfJ^pj^^tfVlrffMa.  Jans 

AiroiimsM*  or  Rsobiter— Riobt  to  Appsal— 
Dhobrios  ot  Coubt. 

1.  Code  Vu.  S  8tf4,  provides  that  an  appeal 
may  be  allowed  hi  any  case  In  chanoerr  wherein 
tbere  Is  a  decree  or  order  xequirln^  the  dmbos- 
sion  of  the  property  to  be  changed.  SMd,  that 
a  decree  of  the  oiroaltooart  in  equity,  spipoililiiiff 
s  reoeivw,  is  wpealable. 

9l  After  a  decree  In  an  acUcmtoanhject  prop- 
erty firaodulently  conveyed,  a  recover  may  oe 
uipolnted,  thooffli  not  praTBd  hi  the  bill,  where 
the  circumatanoea  Jnatlfy  It. 

8l  The  fact  appearing  from  the  commitslon- 
er'a  vepwt  that,  indepenaent  ot  the  land  aoufrht 
to  be  sut^ected,  the  aoQual  value  of  defeodaiit's 
re&l  estate  Is  only  about  tKXL  and  theliena  tbere- 
on  amoont  to  aboat  190^000^  Jnatifles  the  appoint- 
ment of  a  rooeivor. 

4.  Where  the  court  appointed  two  reoelvers, 
the  mere  faot  that  one  of  them  was  attorney  for 
eomiilainaiit  will  not  be  deemed  an  abuse  of  dls- 
cxettcn.  where  the  other  was  attorney  for  defend- 
ant. 

Appeal  from  eircalt  conrt,  Bland  coun- 
ty;  I>.  W.  BoLKN.  JodKe. 

Bill  la  eqaity  by  one  Hanks  against 
Samuel  B.  Shannon  and  others  to  subject 
certain  property.  Decree  for  plaintiff. 
Defendants  appeal.  Affirmed. 

Mr.  Harnian,  for  appellants.  WUHhms 
Bros,  and  Mr,  PJereCj  for  appellee. 

Lbwu,  p.  This  was  a  suit  In  equity  In 
tbe  circuit  coort  of  Giles  county  by  the  ap- 
pellee, Hanks,  asralnst  Samuel  B.  Shannon 
and  others,  to  subject  the  real  estate  ol 
the  d^endant  Shannon  to  the  satisfaction 
of  two  Judgments  recovered  by  the  plain- 
tiff against  Che  firm  of  Cumptun  ft  Hha,n- 
Don,  of  which  firm  the  defendnut  Shannon 
was  a  member.  Tbereal  estate  sought  to 
be  subjected  conaiatad  ol  several  tracts  of 
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land  situate  in  Oiles  connty,  one  of  which 
was  conveyed  by  the  detendai^,  prior  to 
the  recoTery  of  the  plalntld's  Judgments, 
to  Isaac  Hndson,  tmetee.  for  the  benefit 
nf  Alice  B.  Otsb.  In  consideration  of  her  in- 
tended marriage  with  the  defendant, 
which  marriage  wasaoon  alter  solemnised. 
It  appears  from  the  commissioner's  report 
thftt.  Independent  of  the  land  conveyed  to 
Hudson,  trustee,  for  the  benefit  of  Mrs. 
Shannon,  which  Is  not  Involved  In  this  ap- 
peal, the  annnal  value  ol  the  d^endantis 
real  estate  is  only  f  !!00,  whereas  the  liens 
thereupon  amount  in  the  aggregate  to 
about  920,000.  Upon  the  coming  In  of  the 
commissioner's  amended  report  the  plain- 
tiff moved  for  the  appoiatroent  ol  a  receiv- 
er, which  motion  was  granted  by  the  de- 
cree complained  of.  The  appellee  baa 
moved  to  dismiss  the  appeal  as  having 
been  Improvidently  allowed,  mtheground 
that  an  appeal  will  not  lie  from  a  decree 
appointing  a  receiver.  But  we  are  of 
opinion  that  this  objection  cannot  be  sus- 
tained. An  order  appointing  a  receiver  In 
a  ease  like  this  changes  tbe  posaesstoo  as 
well  as  the  control  ol  the  property,  and 
Is  thereforeembmced  within  theproviston 
of  section  S454  of  the  Code,  which  enacts 
expressly  that  an  appeal  may  be  allowed 
In  any  case  In  chancery  wherein  there  is  a 
decree  or  order  reqniring  the  possesidon  oT 
tbe  property  to  be  changed.  And  so  It 
was  decided  In  Smith  v  Butcher,  2S  Orat.  • 
144,  In  which  case  It  was  hcid  that  an  or- 
der appointing  a  receiver  Is  an  appealable 
order,  althnngh  made  in  vacation.  The 
same  case  Is  also  an  authority  for  the  ac- 
tion of  the  circuit  court  in  appointing  a 
receiver  in  the  present  case,  although  there 
Is  no  spvclflc  prayer  for  a  receiver  In  the 
bill.  The  general  rnle  Is  that,  when  there 
to  no  such  prayer  in  the  bill,  and  tbe  ap- 
plication for  a  recover  Is  made  before  a 
decree.  It  will  not  be  granted.  Rat  at  the 
hearing,  or  at  any  time  after  a  decree,  a 
receiver  may  be  appointed,  though  not 
prayed  In  the  bill.  If  the  circumstancee  ot 
the  case  require  It.  1  Bart.  Ch.  Pr.  486. 
The  appointment  of  a  receiver  Is  a  matter 
resting  In  the  discretion  ot  the  court,  al- 
though it  is  a  power  to  be  cautiously  ex- 
ercised. Where,  however,  as  In  tbe  pres- 
ent case,  the  Hen  far  exceeds  the  value  of 
the  proiwrty,  aa  order  appointing  a  re- 
ceiver wilt  nut  be  reversed  by  an  appellate 
court.  It  is  objected  that  the  application 
was  not  supported  by  affidavits,  and  that 
tbere  Is  nothing  to  show  that  the  proper- 
ty is  In  danger  ot  being  wasted  or  injured 
during  the  progress  ol  the  salt.  In  ease  a 
recover  should  not  be  appointed.  But  It 
was  not  necessary  that  the  application 
should  have  been  supported  by  affidavit, 
nor  was  it  essential  that  the  conrt  shuald 
have  been  satisfied  that  the  property  was 
in  danger  of  being  wasted  orinjured.  The 
undisputed  facts  appearing  from  tbe  com- 
missioner's  report,  than  which  therecould 
he  no  more  satisfactory  evidence,  were 
ample,  aa  In  Smith  v.  Butcher,  to  Justify 
the  appointment  of  a  receiver  to  collect 
tbe  rents  and  profits  of  the  land,  t()  be  ap- 
plied pro  taDto  to  the  payment  of  the 
debts,  in  order  to  prevent  to  that  extent 
theswelllog  of  the  debts  by  the  accumula- 
tion of  Interest.  In  Smith  v.  Batcher  nut 
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only  was  tbere  nottalns  to  show  that  the 
appnlatmei)t  of  a  recei rer  was  necessary 
to  prerent  Inlury  to  the  v^op^^Ttype^deate 
lltp,  but,  on  the  contrary.  It  was  proved 
by  the  defendant.  In  opposition  to  the  ap- 
pointment of  a  receiver,  that  be  had  Im- 
proved the  land,  and  enhanced  Its  valae 
by  the  judicious  system  with  whlcb  he 
was  managlnfc  it.  Yet  this  court,  in  pass- 
lug  upon  the  objections  tu  the  order  ap- 
pointing a  reeelrer,  need  this  language: 
''Under  nil  the  circumstances  discloRed  by 
the  record,  the  probably  protracted  litiga- 
tion, the  Insufficiency  of  the  property  of 
the  defendant  to  pay  hia  debts,  and  the 
Just  claim  of  thecredltorsto  bavetberenta 
and  profits  applied  first  to  keep  down  the 
IntereHt.  and  then  to  the  redaction  of  the 
principal,  tUe  case  Is  one  eminently  proper 
for  a  receiver. "  In  the  present  case  it  ap- 
pears that  all  the  Judgments  reported 
against  the  appellant  Shannon  are  Judg- 
ments  agafnsthim  as  a  member  of  the  firm 
of  Compton  &  Shannon,  and  that  a  snit 
for  the  settlement  of  ttae  partnership  debts 
is  pending  in  the  circuit  eoart  of  Bland 
county,  in  which  suit  the  property  of 
Gomptun  is  sought  to  be  subjected  to  the 
payment  of  those  debts.  Accordingly,  the 
circuit  court,  in  its  order  appointing  a  re- 
ceWer,  very  properly  removed  the  case  to 
the  Bland  circuit  court,  to  be  there  heard 
together  with  the  suit  pending  in  that 
court.  It  would  seem,  however,  from 
what  appears  in  the  record,  that  tbe  prop- 
erty of  both  partnera  will  not  be  sufilclent 
to  pay  all  tbe  debts  In  fnlt.  But,  be  that 
as  it  may,  enough  appears  to  Justify  be- 
yond doubt  the  appointment  of  a  receiver 
In  the  present  case.  The  court  in  fact  ap- 
pointed two  receivers,— one  the  attorney 
ol  the  plaintiff,  the  other  tbe  attorney  of 
tbe  defendant,— and  tbe  appointment  of 
the  plaintiff's  attorney  constitutes  an- 
other ground  of  objection  to  the  action  of 
the  lower  court.  This  objection,  however, 
is  not  only  made  for  the  first  time  in  this 
court,  but  there  is  nothiqg  in  the  record  to 
sustain  it.  Tbe  general  rule  undoubtedly 
Is  that  a  receiver  ought  to  be  an  Inditfer- 
ent  person  between  the  parties.  But  the 
selection  of  a  proper  person  Is  very  much 
a  matter  within  tbe  discretion  of  the  court, 
aud  hence  will  very  rarely  be  interfered 
with  by  an  appellate  court.  1  Bart.  Ch. 
Pr.  495:  High,  Bee.  §  65.  In  CoukPS  v. 
Cookes,  2  De  Gez  J.  &  S.  528,  Lord  Justice 
Kniout-Bbuok  observed  that  to  induce 
an  appellate  court  to  act  against  tbe  de- 
cision of  the  lower  Judge  in  tbe  selection 
of  a  receiver,  It  is  necessary  to  find  some 
overwhelming  objection  Id  point  of  pro- 
priety of  choice,  orsome  objection  fatal  in 
principle;  and  certainly  no  such  objection 
is  found  In  the  present  case,  in  view  of  the 
fact  that  of  the  two  recelvera  one  is  the 
apiwllant's  own  attorney.  We  are  there- 
fore of  opinion  to  affinn  the  decree. 


13TUART  et  al.  r.  Hurt. 
(/Supreme  Court  of  Appeals  of  VlrvMa.  Jima 

Daoan  job  IirrBRxsT— Dauaqis  ron  Dbtkittioit. 

Id  an  action  of  debt  on  a  decree  for  the 
iSfnsnfc  at »  oertsln  smoont  of  luteorest,  Intamst 


OB  the  antonnt  of  tbe  deoree  oan  be  reeovgred  In 
the  sliape  of  damagea  for  its  detentim. 

Error  to  drenlt  conrt,  WaHhIngtou 

county;  John  A.  Kbllt,  Judge. 

Routh  &  atnart,  for  plaintiffs  In  error. 
White  A  BncbanHB,\oT  defendant  In  error. 

HiNTON,  J.  The  case  Isasfoilows:  The 
circuit  coort  of  Washington  county,  at 
its  January  term,  1880,  rendered  a  decree 
in  the  chancery  cause  of  J.  D.  Mltch^  et 
als.  against  A.  McCall  et  als.,  directing 
one  of  its  commissioners  to  take  an  ac- 
count charging  Stuart,  Buchanan  &  Oo. 
with  the  annual  rent  of  f 2,600  on  tbe  one- 
eighth  of  the  King  salt-works,  with  or 
without  interest,  as  tbe  clrcamstances 
shown  might  warrant,  and  allowing  cred- 
its for  all  payments  madu  to  the  receiver 
for  years  1S64,  1866,  1866,  1867.  1868,  and  to 
show  the  balance,  if  any,  due  the  receiver. 
From  the  report  of  tbe  comniiHSloner  it 
appeared  that  there  was  a  balance  due 
the  receiver  on  the  2d  of  April,  1869,  of  91, 
5UU,  and  that  the  Interest  on  said  balance 
from  April  2,  1869,  to  May  2, 1882,  was 
177.60.  At  the  bearing  the  court  decreed 
in  favor  of  Samuel  F.  Hurt,  receiver  of 
tbe  circuit  court  of  the  United  States  for 
the  western  district  of  Virginia  lu  the 
case  of  John  Vints,  Administrator,  vs.  Tbe 
Heirs  of  John  Allen  and  Hannah  Allen  fur 
tbe  aforesaid  sum  of  91,500  and  costs,  sub- 
ject to  a  credit  of  one-sixth  part  or  the 
principal  sum,  which  it  wasadmlttedtfaat 
Mrs.  A.  E.  T.  Campbell,  who  was  entitled 
thereto,  had  settlnd  with  Messrs.  Stuart 
and  Palmer  by  some  arrangement  among 
themselves.  The  decree,  however,  recites: 
"And,  It  appearing  to  tbe  court  that  the 
said  sura  [meaning  the  91,177.50]  is  for 
Interest  upon  unpaid  rent,  the  conrt  doth 
therefore  decline  to  allow  InterMt  upon 
the  sum  hereinbefore  decreed,"  manifestly 
referring  to  the  sum  of  91<177.50  of  Interest 
mentioned  above.  On  this  decree  tbe  de- 
fendant In  error  Instituted  an  action  of 
debt  In  the  court  below  against  the'  plain- 
tiffs In  error,  and,  a  Jury  being  waived, 
thesaid  •:ourt  rendered  atits  October  term, 
1890,  tbejurlgment  which  la  the  subject  of 
this  writ  of  error,  for  the  amount  of  the 
decree,  to-wit.  91.250,  wltb  interest  thereon 
from  the  da^e  of  said  Judgment  until  paid, 
and  costs,  and  fur  9331.26  damages  for  tbe 
detention  of  the  said  debt  from  the  12tb 
day  of  May,  1882.  the  date  of  the  decree 
sued  on.  Now,  It  is  insisted  on  behalf  of 
the  plaintiffs  In  error  that  tlie  conrt  below 
erred  in  allowing  said  damages  tor  tbe 
detention  of  tbH  debt  In  Ilea  of  Interest. 
The  theory  of  the  plalntlfto  In  error  seems 
to  be  that  tbe  decree  was  rendered  fur 
a  balance,  no  part  of  which  was  principal, 
but  all  of  which  was  Interest;  and  that, 
as  the  gnneral  rule  of  law  is  that  Interest 
shall  not  bear  interest,  (see  Plndairs  Ex'x 
V.  Bank,  lU  Leigh,  606,)  interest  eannot  be 
recovered  In  the  shape  of  damages.  The 
rice  in  this  argument,  honrever,  is  that  It 
overlooks  the  fact  that  the  decreechanged 
the  character  of  the  interest,  and  cim- 
verteil  It  Into  a  debt,  which  carried  wltb  it 
the  incidents  of  costs,  lien,  etc.  Such  a 
debt  Is  due  presently,  and  we  can  |>er- 
ceive  no  good  reason  why.  If  It  should  nut 
be  paid,  damages  should  not  be  recovered 
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for  ItB  detention.  *lt  Is  nataral  JaRttcet" 
Maya  Jndgft  Pendlbton  In  Jones  ESx'r  t. 
Wmiama.  2  Call.  102,  "that  be  who  has 

the  use  ol  another'H  money  sbuaM  pay 
Interest  on  It;"  and  this  seems  to  be  the 
policy  of  the  leglalatnre.  If  anything  ran 
be  grathered  from  tbeHtatntes  dxing  the 
period  for  the  comme&reraent  of  Interest 
where  the  verdict  fixes  none,  and  provid- 
ing that  the  Judgment  or  decree  may  be 
rendered  for  Interest  on  the  principal  anm 
recoTered  nntil  saeb  Judgment  be  p*«ld, 
where  no  ]ary  Is  Impaneled.  See  sections 
8390.  8391.  Code  1887.  In  Tazewell  'T. 
ISaunders,  13  Grat.  368,  Jndge  Muncurk 
says:  ** In  this  state  interest  Is  generally 
recomable  on  a  Judgment,  both  at  law 
and  Inequity.'*  He  then  adds:  "But  If 
-the  Judgment  does  not  carry  Interest  on 
Its  face,  it  can  only  be  recovered  by  action 
or  suit  upon  the  Jadgment. "  In  Mercer's 
Adm'r  v.  Beale.  4  Leigh,  189.  Judge  Tdck- 
KR  said  :  "That  in  an  action  of  debt  up- 
•oD  a  Judgment,  the  plaintiff  may,  in  the 
shape  of  damages,  recover  interest  upon 
his  demands,  is  a  proposltloo  too  plain 
to  have  required  proof;**  althougtahesnb- 
aequently  says  that,  while  Interest  on  a 
Judgment  not  carrying  Interest  may  be 
given,  it  is  not  a  matter  of  course.  And 
that  such  an  action  lies,  and  that  the  same 
Judgment  can  be  rendered  upon  a  decree 
of  a  court  of  chancery  as  upon  a  Judg- 
ment at  law,  see2Bub.Pr.  (New Ed.)  124; 
Pennlufcton  r.  Ufbsou,  16  How.  70;  2 
Bart.  Cb.  Pr.  827.  It  seems  to  be  sap- 
posed,  however,  by  the  plaintiff  In  error 
that  the  question  of  Interest  la  adjudged 
In  bis  favor  by  the  decree  of  the  circuit 
court.  We  do  not  so  understand  the  lan- 
guage of  the  decree.  The  chancellor  was 
acting  upon  the  report  of  the  commls- 
eiuner.  which  showed  the  intei(«t  on  the 
balance  of  money  aticertalued  to  be  due 
down  to  the  time  et  the  rendering  of  the 
decree;  and  that  Is  the  interest  which  we 
'nnderstand  that  the  court  refused  to  al- 
low. We  find  no  error  In  the  decree  of 
the  drcult  court,  and  it  must  be  affirmed. 


Boon  t.  Sihmonr. 
(A^yrvms  Court  itf  AppeaU  of  Virgtinla.  July 

TAX-BILB— COITFIIlMATipir— TAaC-DBBD. 

Act  Va.  Feb.  96,  1886,  i  5,  provides  that 
within  80  days  after  atax-salettae  treasurer  shall 
report  same  to  the  oottntf  court  if  in  sesslcm, 
sod.  If  not  in  session,  at  its  next  term,  and  re- 
cord the  retom  of  the  report  thereof,  and  "con- 
tinoe  the  matter  nntil  the  next  term,  for  excep- 
tions to  be  filed  by  any  person  affected  by  such 
report;"  and,  if  toe  proceedings  appear  regular, 
the  coart  "shall  conorm  said  sale. "  A  sale  was 
made  under  such  act,  tntt  the  coanty  court  failed 
to  confirm  the  treasurer's  report  thereof  then  or 
At  any  snbsegnent  tarm,  or  to  give  a  deed,  «id 
tbe  poruhaser  nevortook  poesessloD.  Six  months 
later  the  same  property  was  regularly  sold  nn- 
4er  attautunent  proceedings  to  a  purchaser  with- 
out notice,  actual  or  constructive,  who  held  pos- 
sessf  un  for  ationt  three  years,  when  the  court  en- 
deavored to  oonflrm  the  former  tax-sale,  and  ex- 
•ecnted  a  deed,  which  conveyed,  not  the  land  de- 
scribed in  the  treasurer's  report  as  "two  acres 
lortv  poles,  near  8.,"  but  "the  following  de- 
scrlbea  real  estate,  sitaated  in  *  *  *,  consist- 
ting  of  lota  •  •  •  on  the  survey  of  •  •  *  of 
lots  of  the  D.  estate. "  Held  that,  on  salt  by  the 
jnrctoncr  at  the  attaohmentaale  to  remove  a  oloud 


frcan  Us  title,  the  taz-deod  will  be  declared 
void. 

Appeal  from  circuit  court,  Roanoke 
county ;  H.  E.  Blair.  Judge. 

Action  by  Sparrel  F.  Simmons  gainst 
Walter  Z.  Boon  to  remove  a  clond  from 
title.  Decree  lor  plaintiff.  Defendant  ap- 
peals. Affirmed. 

Peon  &  t'ucke,  for  appellant.  Biuts- 
broagb  (ft  Hansbrottgbf  (or  api^ellee. 

Fauntlbrot,  J.  The  appellant*  Walter 
Z.  Boon,  complains  of  a  decree  of  the  cir- 
cuit court  of  Koanoke  county,  pronounced 
on  the  6th  day  of  April.  1891,  In  a  cause 
therein  pending,  In  which  bparrel  F.  Sim- 
mons is  complainant  and  the  said  Walter 
Z.  Boon  is  defendant.  The  record  dis- 
closes the  following  case:  On  the  19th  day 
of  December,  1887,  W.  W.  Brand,  treasurer 
of  Boanoke  county, sold  a  certain  tract  or 
parcel  of  land  described  as"  two  arree  and 
forty  poles,  near  Salem,**  assessed  In  the 
names  of  J.  W.  Shell,  T.  D.  Shell,  and  E.  A. 
Shell,  as  delinquent  for  payment  of  taxes 
due  and  onpald  tor  the  year  1H86,  to  the 
amount  of  (2.47.  whleb  said  lands  at  said 
sale  were  purchased  by  Walter  Z.  Boon, 
appellant,  for  the  sum  of  $2.72.  This  sale 
and  all  the  proceedings  were  under  an  act 
of  the  general  assembly,  passed  February 
26, 18H6.  Acts  1885-86,  p.  280.  The  list  ol 
the  Hales  made  December  19, 1887,  by  the 
said  treasurer,  (of  which  this  sale  of  the 
said  two  acres  and  forty  poles  was  one,) 
was  returned  to  tbe  county  court  of  Roa- 
noke county  at  Its  January  term,  1888,  and 
there  was  made  and  enteretl  by  and  In 
the  said  court  at  Its  said  January  terra, 
1888,  the  following  order,  Vic. :  "This  day 
W.  W.  BrRud,  treasurer  of  this  county, 
retui*ned  to  this  court  a  list  of  real  estate 
within  the  county  of  Roanoke,  sold  in  tbe 
month  of  December,  1887,  for  the  non-pay- 
ment of  taxes  thereon  for  the  year  1N86; 
and.  the  court  seeing  no  cause  to  doubt 
the  correctness  of  the  said  list.  It  Is  or- 
dered that  a  copy  thereof  be  certified  to 
the  auditor  of  public  accounts,  and  that 
the  original  be  recorded  In  a  well-bound 
book,  properly  indexed,  to  be  preserved 
In  the  clerk's  office  of  this  court."  No 
other  order  concerulng  tbe  said  sale  to 
Boon  was  made  by  the  said  county  court 
until  the  January  term,  1890,  when  the 
court  made  the  following  order:  **ThiB 
day  Walter  Z.  Boon,  who  was  the  pur- 
chaser (tl  a  tract  of  two  acres  and  forty 
poles, lying  near  Salem  in  this  county,  and 
assessed  in  the  names  of  J.  W.,  T.  D..  and 
E.  A.  Shell,  at  a  sale  of  lands  delinquent 
for  taxes  for  the  year  1886,  made  by  W. 
W.  Brand,  treasurer  of  Roanoke  county, 
on  the  19tb  day  of  December,  1887,  returned 
to  tbe  court  a  plat  and  certificate  of  sur* 
vey  of  said  land  made  by  tbe  surveyor  ol 
this  county,  which  the  court,  upon  exam- 
ination, finds  to  be  In  conformity  to  tlie 
law,  and  orders  tbe  same  to  be  recorded, 
and  that  the  clerk  do  make  the  nect^asary 
deed  conveying  the  said  tract  to  the  said 
purchaser."  In  puntuanre  of  the  forego- 
ing order,  the  clerk  of  the  said  county 
court,  by  a  deed  dated  February  13, 18iX), 
conveyed  to  the  said  Walter  Z.  Boon,  not 
the  land  described  on  the  list  returned  by 
tbetreasnrer  aforesaid  to  tbe  couoty  coorl 
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forty  poles,  near  Salem,"  but  "the  fal- 
lowing described  real  estate,  situated  in 
the  town  of  Salem,  Boanoke  county,  Va., 
near  the  depot  of  the  Norfolk  and  Western 
Bailroad, "  within  certain  uietes  and 
bounds,  and  "consisting  of  lots  119, 120, 
121, 122, 123,  54,  65,66,  G7.and58.on  the  sur- 
rey of  John  Snyder  of  lots  of  the  Dup- 
more  estate."  It  appears  from  the  copy 
of  the  record  of  the  circuit  court  of  Boa- 
noke county  that,  under  attachment  pro- 
ceedings iu  the  said  court  against  the  said 
Bhells,  owners  of  the  said  lots,  tliey,  the 
said  lots,  were  sold,  and  purchased  on  the 
a2d  day  of  May.  1888,  by  Sparrel  F.  Sim- 
mons, theappallee,  lor  the  sum  of  $801, 
wtaieb  be  pald.and  the  sale  was  conBrmed, 
and  a  deed  was  made  to  the  said  Sim- 
mons, In  pursuance  of  the  order  of  the 
said  court,  by  F.  C.  Shell,  J.  W.  SheU.  T. 
D.  Shell,  and  W.  Lee  Brand,  deputy-sheriff 
of  Boanoke  county,  and  the  said  Simmons 
was  put  luto  possession  of  the  said  lots, 
wbleh  possession  be  has  held  uninterrupt- 
edly to  this  time.  It  nowhere  appears 
that  the  said  Boon  has  ever  had  posses- 
sion of  any  part  of  the  said  lots  in  contro* 
Tersy.  In  May,  1890,  Sparrel  T.  Simmons 
(the  appellee)  instituted  this  suit  In  the 
circuit  court  of  Boanoke  connty  to  hnre 
the  aforesaid  sale  of  the  said  lots  made  De- 
cember 19. 1887,  by  the  said  treasurer,  W. 
W.  Brand,  and  the  deed  for  the  same, 
made  to  the  said  Walter  Z.  Boon  by  the 
aforesaid  McCauley,  clerk  of  the  county 
court  of  Boanoke  county,  February  18. 
1890,  declared  to  be  illegal,  null,  and  void, 
and  to  vacate  the  same,  as  a  cloud  upon 
hia  title  to  the  aforesaid  land  In  contro- 
versy ;  and  the  said  circuit  court  rendered 
the  decree  of  April  6, 1891,  declaring  the 
Bald  sale  to  be  illegal,  null,  and  void,  and 
vacating  and  anuulllng  the  said  deed  of 
February  13, 1890.  made  by  the  said  clerk, 
McCauley,  of  tbe  connty  court  of  Boanoke 
connty,  to  the  said  Walter  Z.  Boon,  the 
appellee.  We  are  of  opinion  to  affirm  the 
said  decree  appealed  from,  lor  tbe  reasons 
given  in  writing  by  the  judge  of  the  eliv 
cult  court,  flled  with  the  decree,  and  made 
part  of  the  record,  In  an  elaborate  opinion. 

The  record  shows  sundry  defects  and  ir- 
regularitira  In  the  proceedings  attending 
tbe  sale  of  tbe  real  estate  in  controversy, 
and  In  the  deed  itself,  sufficient  to  warrant 
the  annulment  of  the  said  sale  and  deed. 
Section  6  of  tbe  act  of  February  26,  1886. 
under  which  the  sale  was  made,  and  all 
the  proceedings  were  had,  Is  as  follows: 
**(&)  Within  thirty  days  after  the  sales 
l^ave  been  completed  the  treasurer  shall 
report  all  the  sales  to  the  county  court  of 
his  county,  or  corporation  court  of  his 
city,  *  *  the  court  Is  in  session,  and. 
If  not  in  session,  at  its  next  term,  shall  en- 
ter on  record  the  tact  of  tbe  return  of  the 
report  uf  said  sale,  and  shall  continue  the 
matter  until  the  next  term,  fur  exceptions 
to  be  flled  by  any  person  affected  by  such 
report;  and,  If  no  cause  be  bown  to  tbe 
contrary,  or  In  so  far  as  the  said  report 
appears  to  be  proper,  and  the  sales  to 
hare  been  regularly  made,  the  court  shall 
confirm  said  sale,  and  make  the  same 
binding  upon  the  parties  In  Interest.  sub> 
lect  to  tbe  UtnUatloM  and  exceptions 


hereinafter  described;  and  writs  of  pos- 
session may  In  all  cases  be  granted  to  the 
said  purchasers  during  term,  or  at  any 
time  thereafter  on  demand,  whether  said 
purchaser  shall  be  a  person,  company, 
firm,  or  corporation,  or  the  auditor  of  the 
stute."  Though  positively  and  peremp- 
torily commanded  to  continue  the  mutter 
reported  at  tbe  Janoaxy  term,  of  the  sale 
made  uf  this  land  in  controversy  by  the 
treasurer,  until  the  next  term,  for  excei>- 
tioDS  to  be  flled  by  any  person  affected  by 
the  said  report  and  proceedings  of  the 
treasurer,  and  thereafter  at  the  next  suc- 
ceeding February  term,  or  at  some  subse- 
quent term,  to  confirm  the  said  sales,  and 
make  the  same  binding  upon  the  parties 
In  Interest,  the  county  court  failed  to  con- 
tinue the  matter  of  the  treasurer's  report 
of  the  said  sale,  at  Its  January  term.  ISSS, 
and  did  not  make  an  order  confirming  the 
sale  of  the  land  In  controversy  to  Boon, 
to  make  it  binding  upon  the  parties  In  in- 
terest, at  that  January  terra,  nor  at  any 
subsequent  term,  of  the  said  conrt.  With- 
out Bucb  order  of  confirmation,  the  sale  to 
Boon  was  null  and  void ;  the  essential  rn- 
quireraent  of  the  fifth  section  of  the  act  of 
February  26, 18S6,  under  which  the  sale 
was  made  and  the  proceedings  subsequent 
were  had,  being  that  the  report  ol  tbe 
sale  by  the  treasurer  shall  be  continued 
for  one  term,  for  a  most  positive  and 
provident  reason  given,  and  that  then, 
this  having  been  done,  "the  court  shall 
confirm  the  said  sale,  and  make  the  same 
binding  upon  tbe  parties  In  interest. "  It 
Is  well  established  by  the  decisions  of  this 
court  that,  whenever  it  is  necessary  for  a 
court  to  confirm  a  sale,  there  Is  no  sale 
until  the  order  of  confirmatloo  Is  made. 
"Judicial  confirmation  of  the  sale,  when 
required  by  law.  Is  essential  to  a  valid 
title,  but  DO  confirmation  cau  aid  a  void 
title."  2  Blackw.  TaxTitles,  S  674;  2 
Minor,  Inst.  p.  322.  "The  power  to  sell 
land  for  non-payment  of  taxes  Is  not  a 
common-law  power,  but  arises  entirely 
from  the  statutes,  and  therefore  exists 
only  when  the  conditions  prescribed  by 
the  statute  are  fulfilled;  and.  since  these 
statutes  afe  penal,  and  the  proceedings 
under  them  ez  parte,  summary,  exeeatlve, 
rather  than  Judicial,  and  an  Infringement 
of  the  rights  of  property,  only  tolerated 
by  reasou  of  necessity,  great  strictness 
and  exactness  In  following  the  law  Is  re- 
quired in  favor  of  tne  land-owner.  All 
acts  prescribed  by  the  statute  must  be 
performed  In  the  place,  manner,  form,  and 
time  therein  named;  every  provision  in 
wblch  the  owner  can  possibly  have  an  In- 
terest mast  be  strictly  obeyed,  or  tbe  re- 
sulting tax-title  will  t>e  void. "  1  Blackw. 
Tax-Titles.  §  121.  In  section  lau  the  same 
writereays:  "Theproceedingsareadverse. 
exparte,  •  »  •  and  statutory,  and  have 
nothing  to  stand  upon  but  the  statute, 
from  which.  If  tbey  vary,  they  can  lay  no 
claim  to  its  support,  and  are  therefore 
wholly  without  support.  The  purchaser 
claims  under  the  statute;  by  that  let  bid 
pretensions  be  Judged.  The  consideration 
Isgrossly  inadequate.  The  maxim  cavPHt 
emptor  applies  with  great  force  to  the 
purchaser.  If  the  forms  of  law  can  be  de- 
parted from  at  all,  a  dangerous  power  is 
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pat  In  the  hands  of  the  officers,  and  great 
difficulty  wJIl  be  found  In  deciding  how 
far  departure  may  go,  II  at  all.  why  not 
any  distance?  The  officer  sells  what  be 
don  not  own,  and  has  no  Interest  in 
and  no  avthorfty  orer.except  as  a^Qnt  ol 
the  law.  He  is  made  ^ent  for  this 
purpose  by  certain  prescribed  steps,  and, 
it  a  single  condition  Is  absent,  his  agency 
fails.  Moreover,  the  law  Is  penal  In  Its 
Dature,  and  must  be  strictly  coDstniod." 
And  in  eectlun  127  the  same  writer  quotes 
the  worda  of  Chief  Justice  Marshall  in 
the  case  of  Thatcher  t.  Powell. «  Wheat. 
119:  "Tfaatno  Individual  or  pobllc  officer 
can  sell  and  convey  a  good  title  to  the 
land  of  another,  unless  authorised  to  do 
80  by  express  law,  is  one  of  those  self-evl- 
:dent  propositions  to  which  the  mind  as- 
sents withont  hesitation;  and  that  tha 
person  Invested  with  such  a  power  must 

Earsue  with  precision  the  course  prescribed 
y  law,  or  bis  act  is  Invalid,  is  a  principle 
which  bas  been  repeatedly  recognised  In 
this  court."  In  Wilsons  v.  Bell.  7  Leigh, 
22,  thia  court  said:  "It  is  the  well-settled 
law  that  he  that  claims  under  a  forfeiture 
muat  show  that  the  law  bas  been  exactly 
cooi piled  with,"  See,  also,  Yancey  v.  Hop- 
kins. 1  Munf.  419;  Kalle  v.  Fenwick,  4 
Rand.  (Ta.)  685;  Allen  v.  Smith.  1  Leigh, 
SSI,  248;  Jesse  v.  Preston,  5  Orat.  120. 
The  record  shows  that  the  sale  made  and 
reported  by  the  treasurer  to  the  Jauuary 
term,  18S8,  of  the  county  court  of  Roanoke 
county,  of  *  two  acres  and  forty  pules,  near 
Salem,"  to  the  appellant.  Boon,  was  not 
continued  as  the  law  required;  that  no 
order  of  conflrmatloo  by  the  said  court  of 
the  said  sale  was  ever  made,  su  as  to  make 
the  same  binding  upon  the  parties  In  in- 
tereftt;  and  that  Boon  never  sued  out  a 
writ  of  poBHcaslon,  or  took  po^seion,  of 
the  land  In  controversy,  which  he  was  re- 
ported to  have  bought  at  a  sale  of  laud 
delinquent  tor  taxes  for  (2.72,  but  which 
sale  was  never  confirmed  so  as  to  coneura- 
mate  bis  tax-title,  or  to  bind  or  divest  the 
title  of  the  owners  of  the  land  delinquent. 
The  appellee, Simmons, Is  not  a  delinquent 
owner  failing  to  paythe  taxes  onhls  land, 
bat  an  innocent  purchaser  for  value, — fSOl 
cash, — without  notice,  actual  or  con- 
structive, of  the  claims  of  the  tax-sale  pur- 
chaser. Under  a  decree  in  a  suit  In  chan- 
cery and  an  order  lu  attachment  proceed- 
ings, which  were  pending  In  the  circuit 
court  of  Boanoke  county  at  the  time  of 
the  sale.  December  10,  1S87,  to  Boon,  the 
sherin  of  Roanoke  county  sold  the  laud  In 
controversy  to  the  appellee,  Simmons, 
who  paid  the  price,  9801  casb.i-eported  the 
sale  to  the  circuit  court,  which  was  ap- 
proved and  confirmed,  and  a  deed  of  con- 
veyance made  to  Simmons  as  said  pur^ 
clioser  at  the  said  Judicial  sale.  July  7, 
IHSH,  which  was  united  in  both  by  the  said 
officer  of  the  circuit  court  and  the  Shells, 
the  aHsessed  owners  of  the  land,  and  on 
that  day  admitted  to  record.  FoseesHion 
of  the  land  was  delivered  to  the  appellee 
Immediately  by  virtueolhls  said  purchase, 
and  actual  posaeealon  thereof  be  has  re- 
tained ever  since.  This  is  not  a  suit  for 
the  possession  of  the  land,  but  is  a  suit  by 
the  purchaser  at  a  judicial  sale,  who  has 
paid  tbe  purchase  mon«y,and  been  In  pos* 


session  since  July  7, 1888,  under  a  decne 
of  the  circuit  court  of  Roanoke  county,  to 
remove  the  cloud  upou  his  title  by  the  tax- 
title  claim  of  the  appellant  ae  purchaser 
at  a  Bale  made  by  the  treasurer  of  Roa- 
noke for  delinquent  taxes  on  the  19tb  day 
of  December,  1887,  which  sale  was  never 
confirmed  or  consummated  according  to 
law.  Tbe  deed  of  February  18, 1890,  from 
tbe  clerk  of  the  county  court  of  Koanoke 
county  was  illegal  and  void,  l>ecauBe  the 
county  court  had  never  conflrmefl  the 
sale,  nor  In  other  essential  and  material 
prescriptions  of  law  proceeded  properly 
and  regularly;  and,  while  the  sale  re* 
ported  described  tbe  land  sold  as  "two 
anres  and  forty  poles,  near  SaJem,"the 
deed  describes  and  conveys  "ten  lots  In 
tbe  town  of  Salem,  near  the  depot  of  the 
Norfolk  aud  Western  Railroad."  Noo 
cooatat  that  it  Is  the  same  land.  For  tbe 
foregoing  reasons  we  are  of  opinion  that 
there  is  no  error  In  tbe  decree  of  tbe  cir- 
cuit coart  of  Roanoke  ^pealed  Iroin,  and 
that  tbe  same  must  be  atormed. 


Hubbub  t.  Goub. 
iSupnm  Court  Df  Ap^u  of  VfrgMa.  /sly 

BnaDiH  or  TsNAStT—BaaioH  <a  CovmAm. 

Whare  a  Imbot  prevents  the  lessee  Ctoib- 
enjoying  the  leased  property  by  a  preliminaiy 
loJiuictiOD,  which  U  afterwards  dissolved,  the 
fact  that  va»  lessee  has  a  right  of  action  on  the- 
inJancUon  bond  will  not  bar  his  action  of  oova- 
nant 

Action  for  breach  ol  covenant  by  one 
Hubble  against  one  Cole.  Judgment  for- 
detendant.  Plaintiff  appeals.  Revereed> 
and  remanded. 

F.  8.  Bl&lr,  for  plaintiff  In  error.  Bacb- 
anan  A  Buchanaa  and  St.  John,  for  de- 
fendant In  error. 

Laot,  J.  This  Is  a  writ  of  error  to  a 
Judgment  of  the  circuit  court  of  Smy the- 
county,  rendei-ed  at  the  March  term,  1890. 
The  actlonlu covenant,  and  thedeclaration 
set  forth  that  on  the  8Uth  day  of  De- 
cember, 1881,  In  tbe  county  of  Smythe. 
the  defendant  leased  for  the  term  of  five- 
years  to  the  plaintiff.  In  consideration  of 
the  sum  of  93.000,  to  be  paid  to  her  as 
stated  in  thu  deed  of  lease  executed  by 
them,  certain  rpai  estate  situated  in  the 
said  county,  with  coodltions  stated  and 
set  forth  in  said  deed;  that  the  plaintiff 
performed  all  the  covenants  ot  the  said- 
deed  on  his  part,  but  that  the  defendant 
did  not  perform  on  her  part,  setting  fortb^ 
the  breaches,  and  by  Injunction  prevanted 
the  plaintiff  from  cultivating  the  land, 
etc..  aud  deprived  him  of  the  use  and 
profit  of  the  said  land  mentioned  In  the 
declaration  from  the  28th  day  of  Novem- 
ber, 18H3,  until  after  the  expiration  ol  thf 
lease ;  that  the  said  Injunction  was  by  de- 
cree of  tbe  supreme  court  of  appeals  of 
Virginia  dissolved,  and  tbe  bill  dismissed; 
and  laid  his  damages  at  fl,600.  The  de- 
fendant demurred  to  the  declaration,  which 
demurrer  the  court  suatalneil,  and  ren- 
dered judgment  for  the  defendant,  from- 
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which  iudgment  the  plaintiff  applied  (or 
jind  obtained  a  writ  of  eiTor  to  this  court. 
The  ground  of  the  coart's  ideclBlon  Is  that 
the  commou-law  action  of  covenant  will 
not  lie  when  the  allexed  breach  wub  by  le- 
gal process,  as  by  Injunctlou ;  that,  when 
damatpe  was  caused,  and  the  injunction 
not  sustained,  the  injunction  bond  fur- 
nished the  only  remedy,  all  others  being 
merged  therein.  Mr.  High  says,  (High, 
In].  §  1648:)  "Some  conflict  of  authority 
«xistH  as  to  whether  a  defendant  in  an 
injunction  suit  may,  by  an  action  on  the 
case,  recover  damages  for  having  been 
■enjoined  without  caase;  and  the  rule  has 
been  broadly  stated  that  no  such  right 
<}1  action  exists.  The  bett^^r  doctrine, 
however,  seems  to  be  that  defendant's 
right  of  action  at  common  law  Is  not 
merged  in  the  remedy  upon  the  bond,  and 
that  an  action  In  the  case  wil  lie ; "  citing 
■Cox  V.  Taylor,  10  B.  Mon.  17.  Mr.  Barton 
-says.  In  his  Chancery  Practice,  (page  478:) 
"The  right  to  damages  upon  the  dlssola- 
tlon  of  an  iujunctlon  Is  Independent  of  any 
«tatutory  provision  upon  the  subject, 
and  amid  some  conflict  of  the  decided 
^ases  It  is  said  that  this  rigbt  Is  cumula- 
tive of,  and  In  addition  to,  the  right  of 
action  at  law  upon  the  Injunction  bond. 
While  the  court  decrees  damages  upon 
the  dissolution,  it  cannot  go  beyond  the 
injunction  bond,  so  far  as  the  penalty  Is 
flxeU  tliprein,  and,  when  damages  have 
been  thus  awarded,  the  decree  of  the 
court  Is  conclusive  as  to  the  amount 
which  can  be  recovered  In  an  action  on 
tliebond;  bnt  not  so  the  right  of  action 
on  the  contract,  whose  covenants  have 
been  broken."  Mr.  Lawsnn  says,  (Law- 
flon.  Rights.  Rem.  &  Pr.  §3704:)  "It  is 
now  held  that  the  defendant  In  an  Injunc- 
tion suit  has  a  common -law  right  c»  ac- 
tion to  recover  damages  lor  having  been 
inipro|>erIy  ejujolned.  In  addition  to  his 
remedy  upon  the  bond. "  MI  tchell  v. 
Railroad  Co..  75  Ga.  898;  Manlove  v.  Vlck, 
65  Miss.  567;  Gorton  v.  Brown.  27  111.  4S9; 
Iron  Mountain  Ean.k  y.  Mercantile  Bank, 
4  Mo.  App.  505;  Hayden  v.  Keith, 32  Minn. 
277,  20  N.  W.  Rep.  195.  In  some  of  the 
vtatee  this  matter  Is  regnlsted  by  statute, 
and  It  Is  provided  by  law  that  before  de- 
cree defendant  may  file  his  account  for  all 
damages,  and  have  them  In  that  suit  al- 
lowed ;  but  when  there  is  no  specific  mode 
prescribed  by  the  statute  of  assesHing 
damages,  and  no  such  provision  exists 
by  statnte,  the  right  of  action  at  law 
Is  In  addition  to  the  remedy  upon  the 
bond.  The  declaration  states  a  good 
•cause  of  action,  and  the  demurrer  should 
have  been  overruled.  The  defendant  was 
undoubtedly  bound  by  her  deed;  and  if, 
without  sufllclent  cause,  (and  the  dinsoln- 
tion  of  the  Injunction  and  dismissal  of  the 
bill  Is  conclusive  of  that,>  the  defendant 
deprived  the  plaintiff  of  the  benefits  and 
profits  accruing  to  hfm  thereunder,  she 
should  undoubtedly  respond  In  damages. 
The  judgment  appealefl  from  Is  erroneous, 
■and  the  same  will  be  reversed  and  an- 
nulled, and  the  cause  remanded  for  a  new 
trial  to  be  had  therein,  when  the  deuiur- 
rer  must  be  overruled,  and  the  case  pro- 
■ceeded  In  to  final  Judgment  upon  the 
merits. 


(Oa. 

WBLt^  et  al.  V.  Mayor,  Etc.,  or  City  of 
Savannah  et  tU. 

{Supreme  Court  of  Georflrio.  July  20, 1801.) 

Taxation— Tazablb  PBOpaBrr— I^jtmcnoH. 
1.  Real  estate  In  Bavaniiab,  held  by  porcbasa 
from  tbe  city,  the  terms  of  purchaaa  Ming  the* 
payment  ot  an  annoal  gxound-ient  foEever,  or,  at 
the  election  of  the  parohaser,  bis  heirs,  exwa- 
tors,  administrstorsj  or  assigns,  the  payment  in 
fall  of  the  stlpluated  ininmase  money  at  any 
time,  is  taxable  by  the  monldpal  government  as 
the  property  of  the  purchaser  or  his  anooessor  in 
the  UUe. 

3.  There  was  no  erior  in  denying  the  inlano- 
tion  iwayed  for  to  restrain  the  ooUeotim  of  the 
tax. 

{Syllainu  by  the  Court.) 

Error  from  superior  coart,  Chatham 
county;  R.  Fa lliqant.  Judge. 

J.  R.  Savssj',  for  plalntttb  in  error.  8. 
B.  AdamBj  for  defendants  In  error. 

Blecklbt,  C.  J.  Some  cases  task  the 
anxious  diligence  ot  a  court,  not  by  their 
dltficnlty,  but  their  eimpllclty.  This  Is 
one  of  them.  Because  the  case  seemed 
too  plain  for  controversy,  we  have  had 
some  apprehension  that  we  might  decide 
it  Incorrectly.  Impressed  always  by  the 
ability  and  learning,  tbe  wide  research, 
and  earnest  advocacy  of  the  distinguished 
counsel  for  the  plaintiffs,  we  have  experi- 
enced a  vague  dread  that  we  might  stum- 
ble over  legal  obstacles  wiiicb.  if  they  ex- 
ist, a  treacherous  darkness  conceals.  In 
order  to  examine  the  ground  thoroughly, 
we  have  held  up  the  case  for  months,  read 
authorities  cited  and  not  cited,  perused 
books  before  unknown  to  us,  deliberat- 
ed, meditated,  considered,  and  reconsid- 
ered. But  to  the  last  hoor  we  have  dis- 
covered nothing  debatable  In  the  control- 
ling qnesldon  raised  for  onr  decision, 
fringed  though  It  certainly  is  with  tnch* 
nlcal  niceties  of  great  delicacy  and  much 
Interest.  To  which  side  the  artificial  logic 
of  these  niceties  would  incline  the  iicalels 
Immaterial,  for  tbe  solid  practical  subject 
of  taxation  must  bedealtwitb  on  broader 
principles.  The  value  of  property  con- 
sists in  its  nse,  and  be  who  owns  the  nse 
forever,  though  It  be  on  condition  subue* 
qnent,  Is  the  true  owner  of  the  property 
for  the  time  being.  This  holds  equally  of 
a  city  lot  or  of  all  the  land  In  the  worid. 
Where  taxation  isnc/  vHlorem,  vaioea  are 
the  ultimate  objects  of  taxation,  and  they 
to  whom  the  values  belong  should  pay 
tbe  taxes.  Land  sold,  or  by  a  contract  of 
bargain  and  sale  demised,  forever  subject 
to  a  perpetual  rent,  is  taxable  as  corpo- 
real property;  and  In  private  bands  the 
rent  also  is  taxable  as  an  Incorporeal 
hereditament.  The  tax  on  tbe  former  is 
chargeable  to  the  purchaser  or  perpetual 
tenant,  and  on  the  latter  to  the  owner  of 
the  rent.  The  corporeal  property  In  sneh 
case  Is  at  the  direct  risk  of  the  porcbaser; 
lie  alone  sustains  the  losses  of  depreda- 
tion in  value,  and  be  alone  takes  the  bene- 
fit of  appreciation.  The  vendor  risks  only 
tbe  fixed  rent,  or  the  fixed  purchase 
money,  and  neither  of  tbene  will  ever  be- 
come more  or  less  by  anything  which  may 
happen  to  the  premises.  Only  his  securi- 
ty, not  his  property,  will  be  affected  there- 
by. It  Is  to  be  assumed  that  the  wliole 
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contract  between  the  parties  will  be  ob- 
served, not  broken,  and  tboir  trae  re}a- 
ticm  tu  the  property  Ih  to  be  determined 
on  that  asanmption.   PoHseaaion  of  real 
estate,  attended  with  an  lodefeaHlble  rlglit 
to  occupy  In  perpetalty,  and  also  with  an 
Indefeasible  risrht  to  be  clothed  with  the 
fee  npon  the  voluntary  payment  of  a  fixed 
Bum  as  purchase  money,  will  constitute 
the  purchaser  the  substantial  owner  of 
the  property.  So  loaK  as  his  pussesslon. 
supplemented  with  these  riffhts,  contin- 
ues, be  is  not  a  mere  lessee,  but  a  pur- 
chaser admitted  Into  poseosslon  on  the 
faith  of  Ills  contract  of  purchase.  Such 
were  the  contracts  Involved  In  the  present 
case,  and  under  them  the  purchasers  have 
the  actual  possession  and  use  of  the  prem- 
ises, with  the  right  to  hold  forever,  on 
condlttou    of   payluK  up  the  parchase 
money  whenever  they  please,  and  until 
that  time  an  annual  ground  rent  due  by 
quarteriy  installments,  the  amount  of 
which  Is  fixed  by  contract,  and  is  the 
equivalent  of  interest  at  a  moderate  rate 
per  annum  on  the  unpaid  purchase  money. 
In  all  essential  respects,  so  far  as  liability 
for  taxes  la  concerned,  these  purchasers 
are  in  the  position  of  ordinary  purchasers 
io  passessluo  under  a  bond  for  title,  and 
these  last  are  changeable  with  accruing 
taxes  on  land  so  held.   Denuing  v.  Dan- 
lurth,  80  Oa.  56,  7  H.  E.  Rep.  546.   Not  an 
iota  of  beneficial  uwuerefalp  in  the  city 
lots  now  In  question  abides  In  the  munici- 
pality. The  city  but  retained  a  quallfled 
and  wholly  unproductive  title  as'  security 
for  the  purchase  money,  and,  until  that 
abal)  be  paid,  as  security  also  for  the  an- 
nually accruing  compensation  under  the 
name  of  "ground-rents"  in  lieu  of  Interest 
DO  that  money.   If  the  municipal  goveru- 
ment  held  all  the  values  In  the  city  as 
trustee  for  the  owners,  or  as  security  for 
porctaase  money,  these  valnes  would  be 
none  the  less  taxable  for  that  reason. 
The  coMStltntion  of  the  state  requires  that 
taxes  on  property  shall  be  atl  valorem, 
and  that  when  any  part  is  taxed  all  shall 
be  taxed  wliich  Is  subject,  for  the  time  be- 
1ns  to  the  taxing  power  In  the  given  lo- 
cality.   This   rule  Is  without  exceptluu. 
It  prevails  In  Savannah.  Mayor,  etc.,  v. 
Weed,  84  Oa.  683. 11  8.  E.  Bep.  286.  The 
property  in  question  is  situate  In  that 
city,  and,  as  already  said.  Its  beneficial 
ownership  is  not  In  the  mnnlcipallty,  but 
Id  tbose  who  long  ago  pnrchased  It  from 
the  <^ty  or  who  hold  under  such  pur- 
chHsera  by  succesBlon  to  their  title.  Rela- 
tively to  the  question  of  taxation.  It  makes 
DO    substantial   difference  whether  the 
estate  or  property  of  beneficial  owners  be 
claeaed  as  realty  or  personalty;  whatever 
property  of  either  kind  belongs  to  them  is 
taxable  ad  valorem.   That  the  so-called 
£Toand-rent  lots,  as  long  as  the  condi- 
tions of  sale  are  unbroken,  are  the  proper- 
ty uf  the  purchasers,  follows  from  what 
was  decided  by  this  court  In  Laurence  v. 
Mayor,  etc.,  71  Ga.  892;  and  that  case 
■buws  that,  even  after  condition  broken, 
the  llinlt  of  theclty  *s  rights  would  generully 
be  to  have  all  arrearages  cleared  and  dls- 
cbarsed,  the  surplus  proceeds  realized  by 
a  Bale  of  the  property  being  payable  to 
the  real  owner.  Oar  reasons  tor  the  etm- 
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elusion  at  which  we  have  arrived  need  not 
be  further  elaborated.  The  constitution 
is  imperative  that  property  is  to  be  taxed 
ad  valorem.  The  foundation  principle  of 
such  a  system  Is  that  those  who  own  and 
enjoy  values  are  to  pay  the  taxes.  The 
real  owners  of  the  money  which  thrae  lots 
would  now  sell  for  on  the  market  are  the 
peraous  whom  we  have  designated  as 
owners,  and  It  Is  npon  the  cash  market 
value  that  taxes  are  assessable.  If  that 
value  is  any  less,  on  account  of  the  sub- 
jection of  the  property  to  ground  rents  or 
unpaid  purchase  money,  tl>an  it  otherwise 
would  be,  that  fact  would  uo  doubt  be 
taken  Intoconslderatlon  In  making  the  as- 
seHsment.  The  market  value,  whatever 
that  may  be,  Is  the  proper  basis. 

2.  There  was  no  error,  either  of  practice 
or  dedslon.  In  denying  the  Injunction. 
Whatever  the  expectation  of  purchasers 
urthe  unbroken  practice  of  the  city  hither- 
to  may  have  been,  the  mandate  of  the  con- 
stitution of  1877  Is  to  tax  all  property, 
save  that  expressly  exempted  by  the  legis- 
lature under  constitutional  antliorlty,  if 
any  Is  taxed.  That  this  mandate  may 
have  heretofore  been  disregarded  Is  no 
reason  why  it  should  not  be  obeyed  now. 

Judgment  afflrmed. 


PsNnLT  et  a/,  v.  Statb,  (two  cases.) 
iSupjvme  Court  qf  Georgia.  May  6, 1891.) 

JUBISDIOTIOX  or  SUPBBMB  CODRT  — WbIT  OI  £1b- 

BOB— Bill  or  Exobptioks, 
1.  The  ccmstUation  confers  no  Jurisdlotion 
npon  the  supreme  court,  sare  for  the  trial  and 
detarminatlon  of  writs  of  error  tromthe  snperlor 
and  city  (.-ourtB.  The  writ  of  error  provided  for 
by  statute  prior  to  the  aot  of  1689  was  abolished 
by  that  aot,  and  a  new  and  different  one  pre- 
scribed, an  essential  part  of  which  is  a  clause  Id 
the  Judge's  oertiflcate  showing  that  the  bill  of 
exceptions  specifies  all  of  tbe  record  material  to 
a  clear  understanding  of  the  errors  complained 
of,  or  else  that  none  of  tbe  record  is  material. 

S.  Tbongh  tbe  sole  error  complained  of  be 
tbe  denial  oi  a  motion  in  arrest  ot  Judgment,  a 
legal  writ  of  error  la  requisite  to  bring  ap  koj 
pwt  of  ttie  record  below,  and  to  give  tola  oonrt 
JurisdIcUon  to  entertain  the  case. 

8.  It  is  not  the  duty  of  tbe  Judges  of  tbe  sn- 
perlor  or  city  courts  to  prepare  or  comet  certifi- 
cates to  bills  of  exceptions,  but  only  to  sign  such 
as  are  presented  to  them  when  tbey  are  la  the 
form  prescribed  by  statute.  Tbe  remedy  to  have 
tbe  certificate  signed  when  it  Is  both  true  and  in 
proper  form  is  by  mandomtis.  Any  other  oer- 
tiflcate may  be  tnutted  as  none  at  all. 
{SytUOniM  by  the  Court. ) 

Brror  from  superior  court,  Pickens  conn- 
ty;  Geobob  F.  Oobbr,  Judge. 

If.  T.  Day,  E.  L.  DarnelU  and  QJenn  A 
Siaddox,  lor  plaintiff  In  error.  Geo.  R, 
BrowB,  Sol.  Gen.,  and  BarrlsoD  A  Peeples, 
for  the  State. 

Blecklby,  C.  J.  1.  The  motion  to  dis- 
miss the  writ  of  error  tit  each  of  thesecases 
musthegranted.  By  the  constitution  this 
court  Is  one  *'for  the  trial  and  determlna* 
tlon  of  writs  of  error  from  said  superior 
and  city  courts.**  Code,  S  5133.  Save  by 
writ  of  error.  It  has  no  Jurisdiction  what- 
ever. The  act  of  1889  (pamphlet  p.  114) 
declares  "that  no  case  shall  be  taken  to 
the  supreme  court  by  bill  of  exceptions  ex- 
cept In  thefollo  wing  manner."  It  proceeds 
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toapeoity  tlra  manner,  and  In  so  dolus 
Bays  that  the  Jodg«f  "ahall  require  the 
clerk  to  send  up  oaly  Boniuchot  the  record 
OB  he  may  certify  1b  material."  It  pro- 
scribes the  form  of  the  certitlcate,  and  ac- 
cording to  that  form  one  of  tlie  facts  to 
which  the  judge  must  certify  is  that  the 
bill  of  exceptions  "speclQee  ail  of  the  rec- 
ord material  to  a  clear  nnderatandlnjr  ot 
the  errors  complained  of."  The  order 
which  Is  to  be  given  to  the  clerk  In  thecer- 
tlficateis  "to  make  out  a  complete  copy 
of  such  parts  of  the  record  In  said  case  as 
are  in  this  bUI  of  exceptluns  specified,  and 
certify  the  same  as  such,  and  cause  the 
same  to  be  transmitted, "  etc.  The  certifi- 
cate of  the  Jndgetu  the  bill  of  exceptions  la 
the  only  writ  of  error  provided  for  by  the 
law,  and  consequently,  If  the  certificate 
does  not  substantially  comply  with  the  re- 
qairementa  of  the  statute,  there  Is  no  wilt 
of  error  at  all,  and  this  court  has  no  juris- 
diction of  the  case  unless  defects  In  the 
writ  are  waived  either  expressly  or  by 
■cqnleacenee.  In  each  ot  these  cams  the 
certificate  Is  In  the  form  prescribed  In  sec- 
tion 4262  of  the  Code;  that  la.lt  would 
have  been  a  good  statutory  writ  ol  ei'ror 
nnder  the  law  as  It  stood  prior  to  the  act 
of  1889.  Tested  by  that  act.  It  has  two 
defects:  It  fails  to  certify  that  the  bill  ot 
exceptions  specifies  all  of  the  record  mate- 
rial to  a  dew  understanding  of  the  errore 
complained  ot.and.lnstead  of  ordering  the 
jclerk  to  make  cot  and  transmit  a  copy  of 
rnch  parts  ot  the  record  as  are  In  the  bill 
ot  exceptions  specified,  It  orders  blm  to 
make  out  and  transmit  "a  complete  copy 
of  the  record  of  said  case."  The  statute 
contemplates  tliat  the  Judgeshall  consider 
and  decide  tlie  question  as  to  what  parts 
of  the  record  are  material,  and  that  he 
shall  llmltfais  direction  to  tbederk  to  such 

f tarts  only.  It  Is  enough  to  say  that  by 
he  act  ot  1889tbelegislaturehasabollRhed 
such  writs  of  error  as  have  been  sued  out 
and  Issued  in  tlie  two  cases  now  before 
DB.  and  in  prescribing  an  exclusive  mode 
of  bringing  cases  to  this  conrt  has  or- 
dained a  writ  of  error  substantially  differ- 
ent. Without  first  determining  that  the 
bill  of  exceptions  specifies  all  of  the  record 
material  to  a  clear  nnderstaodlng  ot  the 
errors  complained  of,  or  that  none  of  it  is 
material,  the  Judffe  has  no  authority  to 
Issue  a  writ  ot  error.  The  judge  has  no 
legal  authority  for  ordering  the  clerk  to 
send  up  more  or  less  of  the  record  than  he 
himself  certifies  to  be  material,  and  the 
clerk  has  no  authority  to  send  up  more  or 
less  than  the  judge  ordem  him  to  send. 
In  these  cases  the  clerk  has  not  attempt- 
ed to  comply  with  the  judge's  order,  hut 
buH  undertaken  to  overleap  that  order, 
and  guide  himueir  independently  of  it  by 
the  speclflcatlons  In  the  bill  of  exceptions, 
his  certificate  being  in  each  case  "  that  the 
above  and  foregoing  Is  a  true  and  correct 
transcript  of  the  record  In  the  abovenstat- 
ed  case,  as  asked  for  by  bill  ot  excep- 
tions filed  by  defendant's  coassel. "  The 
clerk  does  not  assure  ub,  as  he  was  com- 
manded by  the  judge's  order  to  do,  that 
we  have  "a  complete  copy  of  the  record  of 
said  case,"  and  theJudKe  does  not  assure 
us  that  what  the  clerk  has  sent  up  is  all  of 
the  record  material  to  a  clear  understaodp 


Ing  ot  tbe  errors  com|dalned  of.  As  verifi- 
cation ot  this  latter  proposition  we  have 
only  the  specifications  made  by  coansel  in 
the  blU  of  exceptlona.  The  counsel  and 
tbe  clerk  have  worked  in  harmony,  but 
without  any  co-operation  of  the  judge*  In 
verifying  the  accuracy  or  exhauativeness 
of  their  selection. 

2.  In  tbe  ai^nmmt  of  the  motion  to  dis- 
miss, counsel  aongbt  to  draw  a  distinction 
between  the  two  cases  as  to  the  material- 
ity of  the  Judge's  certificate  In  respect  to 
Its  compliance  with  tbe  requirements  of 
the  statute.  One  of  tbe  bills  of  exceptions 
being  founded  on  the  dmlal  of  u  motion 
for  a  new  trial,  and  the  other  on  the  de- 
nial of  a  motion  in  arrmt  of  judgment.  It 
was  contended  that  the  certificate  to  the 
latter  was  sufficient  because  this  conrt 
could  and  would  know  Judlcdally  that  the 
part?  of  the  record  specified  in  the  bill  ot 
exceptions,  to-wlt,  the  hiU  of  Indictment, 
the  verdict,  the  motion  In  arrest,  with 
tbe  entrlss  tbereon,  and  the  order  overrul- 
ing tba  motion,  are  all  tbe  parte  of  tbe 
record  that  could  be  material  to  a  clear 
understanding  ot  the  error  complained  of. 
To  this  we  reply  that,  until  Jurisdiction  Is 
acquired  by  this  court  through  a  legal 
writ  of  Mrror,  wecBU  take  no  judicial  no- 
tice of  any  record  whatever  or  of  its  con- 
tents. Without  a  writ  of  error  the  clerk 
had  no  authority  for  sending  to  thlncourt 
anything  as  a  copy  of  the  indictment,  ver- 
dict, motion  In  arrest,  or  judgment  on 
that  motion.  The  writof  error  la  a  juris- 
dictional writ,  and  when  the  attention  of 
tbia  court,  by  amotion  to  dlBmlss,  la  called 
to  tbe  tact  that  no  legal  writ  has  been  Is- 
sued, and  we  find  that  suggestion  to  be 
true,  it  Is  the  riglit  of  the  defendant  in  er- 
ror to  have  tbe  dafectlve  writ  dismJased. 
That  Is  the  limit  of  any  proper  authority 
which  this  conrt  has  to  deal  with  tbe  case. 

3.  Another  contention  (rf  counsel,  ap- 
plicable alike  to  both  cases,  was  that 
the  failure  of  the  judge  to  certify  In  conform- 
ity to  tbe  statute  waatbe  default  ot  a  pub- 
lie  officer,  for  which  the  plaintiffs  in  error 
were  in  no  respect  responsible,  and  that 
they  ought  not  to  suffer  for  his  mislen- 
sance.  Two  sulficlent  answers  may  be 
made  to  this  contention.  Tbe  flrstis  that 
no  court  can  exercise  jurisdiction  over  a 
case  lu  the  absence  of  a  necessary  writ 
because  some  other  court  or  ofiicer  should 
have  issued  it  but  did  not;  end  the  second 
Is  that,  according  to  tbe  regular  course  of 
practice  In  this  state.  It  Is  not  the  duty  of 
a  Judge  who  certifies  a  bill  of  exceptlona 
to  prepare  the  certificate,  but  the  duty  ot 
counsel  to  prepare  It  and  present  It  to  faint 
for  signature.  The  manual  labor  ot  writ- 
ing out  the  c«>rtlficate  Is  not  cast  upon  the 
Indge,  and  he  could  not  be  compelled,  by 
m&ndamus  or  otherwise,  to  pcu*form  it. 
But  If  coonael  should  present  to  him  for 
signature  a  proper  certificate  annexed  to 
a  true  and  correct  bill  ot  exceptions,  tbs 
judge  could  be  compdlec  to  sign  it.  or, 
at  all  evMits,  his  refusal  to  sign  in  obedi- 
ence to  a  m jt Of/am ffs  applied  for  and  is- 
sued in  due  time  would  not  be  allowed  to 
work  any  prejudice  to  the  party.  Code,  9 
4258.  And  a  signing  by  tbe  Judge  ot  a  cer- 
tificate not  authorised  by  law  Is  the  same 
as  signing  none.  II  bebas  donetblBat  tbe 
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Instance  of  coDDsel  for  the  plalntlfh  In  er- 
ror, the  Judffe  Is  In  no  fault  except  that 
or  doing  offidatlj  a  vain  and  Idle  act.  If, 
on  the  other  hand,  he  does  it,  not  at  the 
Instance  of  connsel  or  client,  bat  of  hie 
own  motion,  the  counsel  may  treat  It  as 
«qalTalent  to  not  signing  at  all*  and  re- 
Bort  to  maodamus.  the  same  as  if  signa- 
ture had  been  withheld  or  relnsed.  An- 
derson T.  Faw.  79  Ga.  568,  4  ».  £.  Sep.  920. 
Writs  of  error  dismissed. 


ELUSOir  at  aS,    Luoab  ee  «/. 
(Suprsnw  Oowt  of  Q«org\a.  Vss  8, 1891.) 
Sua  cm  FiavasBSBtp  Axawn-^WaMmxtiMn  Con- 

TBTAHCES. 

1.  Two  member*  oomposing  apMrtnerahipmay 
unite  in  aellinff  the  aotire  asieU  thereof  in  pafjr- 
nwnt  of  debtadoe  Individually  hy  Boah  members, 
and  the  sale,  if  made  Id  good  faith  and  without 
fraad,  will  bevalid  agslDSt  creditors  of  the  firm, 
notwithstanding  the  TnBolreticy  of  the  partner- 
ship; pcorided  the  trausaotioa  is  not,  aa  to  any 
«ae  CH  thtt  partners,  obnoxiona  to  the  atatnte 
against  TOluDtar^  conreyaDcea  by  huolTent 
debtors.  If  the  value  of  one  partner's  share  in 
the  partnership  property  consiaerably  exceeds  in 
amoimt  his  laaiTidual  debts  settled  by  the  sale, 
it  amounts  in  law  to  a  dtmatlon  by  him  of  such 
excess  to  bis  partner. 

2.  Where  it  appeared  that  two  partners  com- 
posing a  Arm  conveyed  ail  the  property  of  the  Ann 
to  a  third  person  in  satisfaction  of  their  Individ- 
oal  debta,  the  consideration  b^ng  recited  aa  a 
griven  antn  of  rnxsaiaj,  and  it  being  admitted  that 
the  purchaaw  paid  rail  ndne  for  the  ^perty, 
these  facta  areprlma/acleevldaice  that  the  oou- 
^deratioa  named  la  the  actoal  value  at  the  prop- 
erty, and  a  verdict,  in  effleot,  finding  to  the  oon- 
trwy,  sboold  be  set  aaide. 

(SyUabus  try  the  Court.) 

Error  from  *Baperior  court*  Gark  coun- 
ty ;  N.  L.  HuTCHiNB,  Judge. 

B&TTOW  A  TZiouijis,  for  plaintiffs  In  error. 
T.  W.  Rend,  T.  W.  Rnekw,  A.  J.  Cobb,  and 
LtumpkUi  A  Baraettt  for  defendants  In 
error. 

Lumpkin,  J.  1.  It  was  held  by  this 
«onrt  Id  the  case  of  Veal  v.  Veal,  (Ga.)  12  R. 
£.  Rep.  207,  that  a  murtsage  given  by  a 
partnership  on  partnership  property  to  se- 
cure a  debt  due  by  one  of  the  partners  was 
valid  against  creditors  of  the  firm,  and 
that  this  wan  e«peclal]y  true  when  the 
debt  due  by  the  Indfvldnal  member  had, 
by  consent  of  the  partners,  been  made  a 
debt  of  the  firm.  This  doctrine,  Irrespect- 
ive of  the  qnallflcatlon  aa  to  making  the 
debt  that  of  the  firm.  Is  supported  by 
Jonea  on  Chattel  Mortgages,  §  44,  there 
cited.  In  Veal's  Case,  the  question  as  to 
how  the  solveucy  or  Insolvency  of  the 
partuerHblp  wonid  aOeet  the  transaction 
was  not  made  or  considered.  Onr  Code. 

J 1 1953,  gives  every  debtor  the  riglit  to  pre- 
one  creditor  to  another,  and  to  that 
end  he  may  give  UeuK  or  sell  property  In 
payment  of  the  debt.  No  distinction  Is 
made  aa  to  the  kind  of  creditors  who  may 
be  preferred,  or  aa  to  the  kind  of  property 
which  may  be  used  for  this  purpose.  In 
this  case.  It  appears  that  the  transfer  of 
the  partnership  prui)^rty  to  Cohen  was 
signed  by  Lucas  and  McDuffle  as  a  firm, 
and  by  each  of  the  members  Individually. 
We  think,  under  the  section  of  the  Code 
dted,  and  under  the  law  generally,  each  of 
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these  members  had  the  right,  with  thecon- 
sent  of  hid  partner,  to  sell  his  share  In  the 
firm  assets  In  payment  of  bhi  Individual 
Indebtedness.  As  stated  In  the  sectlun 
above  cited  from  Jones  on  Chattel  Mort- 
gages: "The  rule  preferrluK  partnership 
property  for  the  payment  of  partnership 
debts  Is  for  the  benefit  of  the  partners, 
and  they  may  waive  it.  •  •  •  The 
partners,  while  the  partnership  property 
la  still  under  their  control,  have  power  to 
appropriate  It  to  secure  their  Individual 
debts.  The  mere  preference  of  Individual 
debts  •  •  •  over  partnerehlp  debts  Is 
not  such  a  fraud  upon  partnership  cred- 
itors that  a  court  of  equity  will  set  It 
aside.  The  partnership  creditors  have  no 
lien  on  the  property  of  the  partnership,  if 
the  partners  themselves  have  none."  See, 
also.  Story,  Partn.  §  858.  It  must  not  be 
overlooked  that,  under  our  own  statute, 
the  right  to  prefer  creditors  Is  secured  as 
well  to  Insolvent  as  to  solvent  debtors; 
provided,  of  course,  they  exercise  this  right 
in  good  faith,  and  without  fraud  on  the 
rights  of  others.  The  doctrine  Is  laid 
down  In  Bates  on  Partnership  that  It  Is 
not  uncommon  for  a  partnership  to  use 
the  r)%b  t  of  al>aoIute  disposition  of  its  prop- 
erty by  employing  firm  fnnds  to  pay  the 
separate  debt  of  a  single  partner;  and  It 
is  said.  In  effect,  that  this  right  Is  unlim- 
ited, except  as  controlled  by  statutes 
against  voluntary  conveyances  in  fraud 
of  creditors  and  the  similar  provisions  of 
the  bankrupt  law.  Of  course,  where  this 
right  Is  exercised  for  fraudulent  purposes, 
the  transaction  will  be  void.  Bates 
Partn.  SS  665.586.  In  Harks  t.  Hill,  15  Grat. 
400,  It  was  held  that  "partnership  effects 
may  be  applied,  by  the  concurrence  of  the 
partners,  to  pay  an  Individual  debt  of  one 
of  them,  If  the  other  receives  a  sufficient 
consideration  therefor,  though  they  may 
be  unable  to  pay  all  their  partnership 
debts."  In  Woodmansle  r.  Holcomb, 34 
Kan.  35,  7  Fac.  Bep.  603,  It  was  held 
that  while  the  partnership  remains  In  ex- 
istence, and  In  a  solvent  condition, It  may, 
with  the  consent  olall  the  partners,  trans- 
fer Arm  property  in  payment  of  the  Indi- 
vidual debt  of  one  of  its  members ;  and  In 
the  opinion,  on  page  88. 34  Kan.,  and  page 
t!Q&,  7  Pac.  Rep..  Johnston,  J.,  says:  "The 
decisions  of  the  courts  have  gime  further 
than  this.  and.  although  not  unanimous, 
the  weight  of  authority  seems  to  be  that 
mere  Insolvency,  where  no  actual  fraud  In- 
tervenes, will  not  deprive  the  partners  of 
their  legal  control  over  the  property  and 
of  the  right  tn  dispose  of  the  same  as  they 
may  choose;  and  where  the  separatecred- 
itor  purchases  from  thefirm  In  good  faith, 
and  the  individual  Indebtedness  Is  a  fair 
price  for  the  property  purchased,  such 
purchase  cannot  of  Itself  be  hold  fraudu- 
lent as  agulast  the  general  crpditore  of  the 
firm. "  The  following  cases  are  there  cited 
In  support  of  this  assertion:  Slgler  t. 
Bank,  8  Ohio  St.  611;  Schmldtapp  v.  Cui^ 
rle,  55  Miss.  697;  Case  v.  Beauregard,  90  CT. 
S.  119:  Bank  v.  Sprague,  20  N.  J.  Eg.  18; 
WIIcox  V.  Kellogg,  n  Ohio.  304;  Gwln 
v.  Sedley,5  Ohio  8t.97:  Allen  v.  Center  Vat- 
ley  Co.,  21  Conn.  180;  Rice  v.  Barnard,  20 
Vt.  479;  Haben  v.  Harshaw,  49  Wis.  870, 
5  N.  W.  Bep.  872;  White  r.  Parrleh.  96 
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Tex.  688;  Schaefer  v.  Flthlan,  17  Ind.  468; 
McDonald  t.  Beticb,2  Blackf.66;  Ex  parte 
Buffin,  6  Ves.  119;  Wbitton  v.  Smith,  1 
Freem.  Ch.  (MIbb.)  281:  Freeman  v.  Ktew- 
ai't,41  Miss.  138 ;  Potts  t.  Black  well,  4  Jones, 
£q.  58.  See.  also,  the  notes  to  the  cane  of 
Schmidlapp  v.  Currle,  In  80  Amer.  Rep.  533, 
in  which  reference  to  many  cases  bearlns 
on  this  subject  will  be  found,  and  among 
them  that  o{  SIgler  v.  Bank.  8  Ohio  St. 
511,  above  cited,  In  which  It  waa  held 
that,  where  a  creditor  of  a  flrm  and  one  of 
Its  members,  with  the  assent  of  all  the 
partners,  boneht  of  the  flrm  In  good  faith, 
and  at  a  fair  price,  soods  to  the  amount  of 
such  joint  and  separate  Indebtedness, 
though  with  knowledge  that  the  firm  was 
Insolvent  In  the  popular  sense  of  the  term, 
such  purchase  was  nut  fraudulent,  as 
against  otber  creditors  of  the  partnership. 
As  will  be  seen  above.  In  the  quotation 
from  thenplnlon  of  Johnston,  J.,  in  tbecase 
cited  from  34  Kan.,  and  7  Pac.  Kep.,  he  re- 
marks that  the  decisions  am  not  unani- 
mous in  holding  "that  mere  Insolvency, 
where  no  actual  fraud  intervenes,  will  not 
deprive  the  partners  of  their  legal  control 
over  the  property, "  etc.  Accordingly,  we 
have  found.  In  support  of  the  contraifp:  doc- 
trine, thefollowing cases:  Wilson  v.  Bob- 
ert8on.21N.Y.591;  Menagb  v.  Wliitwell,52 
N.  Y.  146;  Clements  v.  Jessup,  36  N.  J.  Eq. 
572;  Arnold  v.Hagermau,45N.  J.Eq.lS6,17 
Atl.  Eep.  93;  and  Phelps  v.  McN?ely,  66 
Mo.  554.  See,  also.  Da  vies  v.  AtklnBon,124 
III.  474, 16  N.  £.  Bep.  809,  and  2  Story,  Eq. 
Jur.  $  1*^.  Nevertheless,  we  are  uf  the 
opinion  that  the  true  law  of  the  case  is  as 
stated  In  the  language  taken  from  page 
88  of  34  Kan.,  and  page  605,  7  Pac.  Rep., 
and  that  the  current  of  authority  la  In 
that  direction.  Indeed, this  doctrine  was 
recognized  by  the  learned  counsel  wbo  ar- 
gued this  case  for  the  plalntitf  In  error, 
who  conceded  that.  If  the  value  of  Locas 
share  in  the  partnership  assets  wasnotma- 
terially  greater  than  the  amount  of  his  in- 
dividual indebtedness  to  Cohen,  the  trans- 
action would  be  legal  and  valid.  He  rested 
nts  case  upon  the  law  that  a  voluntary 
ieed  orcouveyance  by  an  insolvent  debtor 
is  void  as  to  his  creditors,  and  contended 
that,  under  the  agreed  statement  ol  facts, 
it  appeared  that  Lucas'  half  of  the  part- 
nership assets,  which  he  transferred  to 
Cohen,  was  actually  worth  about  (500 
more  than  the  amount  Lucas  owed  Co- 
hen, and  consequently  that  Lucas  had  do- 
nated to  hlu  partner,  McDufhe,  without 
any  valuable  consideration  therefor, 
about  f 500  worth  of  the  property.  We 
will  now  consider  whether  this  position 
has  merit  in  It. 

2.  The  assignment  of  Lucas  &  McDnflle 
to  Cohen  recites  that  it  is  made  for  and  in 
consideration  of  the  sum  of  $i,3S\%,  and 
in  the  agreed  statement  of  facts  it  appears 
that  full  value  was  paid  by  Cohen  fur  the 
property.  Lucas*  debt  Co  Cohen  was  fl,- 
600,and  somelnterest  thereon.  McDnffle's 
debt  to  Mrs.  Beese,  assumed  by  Cohen, 
was  $3,6:25,  and  interest.  These  sums, 
added  together,  make  Ibe  consideration 
exjireesed  In  the  aHuignraent.  The  facte 
stated  amount  to  prima,  /"ac/e  proof  that 
this  consideration  was  tlie  actual  value 
of  the  property  sold  to  Cohen.  From  no 
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other  source  in  the  record  Is  any  light 
thrown  upon  this  question,  except  the 
statement  that  all  these  parties  ac  ted  in 
perfect  honesty  and  wltboat  fraud.  These 
things  being  true,  the  presomptlon  arises 
that  the  goods  were  bought  at  a  fair 
price.  To  assume  otherwise,  in  the  light 
uf  the  facts,  would  be  mere  conjecture. 
Moreover,  if  Cohen  actually  paid  more  tor 
the  goods  than  they  were  worth,  it  in 
quite  certain  be  would  have  taken  pains 
to  make  this  exceedingly  important  fact 
appear.  Taking  the  case,  therefore,  as  it 
stands.  It  seemH  that  Lucas  parted  with 
his  half  of  the  flrm  assets  lor  a  considera- 
tion materially  less  than  Its  actual  value; 
and,  to  the  extent  of  the  difference  be- 
tween such  value  and  the  amount  of  the 
debt  be  owed  Cohen,  this  action  on  bis 
part  amoanted  In  law  to  a  donation  of  so 
much  of  his  property  to  his  partner,  Mc- 
Duffla,  and  was  void  as  to  creditors.  The 
entire  record  of  the  case  was  not  sent  up, 
and  we  are  therefore  unable  to  aacertafa 
what  the  pleadings  contain;  but,  for  the 
reasons  stated  above,  we  think  the  verdict 
was  wrong,  and  that  the  court  erred  In  re- 
fusing u  new  trial.  Judgment  reversed 


RtUPSON  r.  EABI.B. 

(Suprmie  Court  of  Oeorgbh,  May  8, 189L} 
IiumunD  A3XD  Tksaxt  —  AoTiOH  OH  Nora  vom 
Bairr— Plb&dirg. 
An  action  by  the  payee  against  the  makers 
of  Ik  promissory  note  which  states  on  ito  face  that 
it  was  given  for  rent,  is  in  order  for  Judgmeot  at 
the  first  term  of  the  oourt;  and,  In  declaring  up- 
on such  a  note,  it  is  not  easenUal  to  the  vulidlty 
of  Uie  action  that  the  declaration  should  ex- 
pressly aver  tbe  relation  of  landlord  and  tenant, 
more  especially  where  no  motion  to  set  aside  the 
Judgment  was  made  until  after  the  li^se  of  man 
than  seven  years. 
(Svllobus  by  the  Oourt.) 

Error  from  superior  court,  (^bb  county;  i 
GEORGJi;  F.  GoBSR,  Judge. 

J.  E.  Moteley  and  Ricbd.  R.  B&He.  for 
plaintiff  in  error.  Saml.  Baiie  and  day  A 
BJalrtor  deleudant  In  error.  j 

SiHUONS,  J.  In  November,  1R82,  a  Judg- 
ment was  rendereil  in  favor  of  John  W. 
Hill  against  W.  R.  Root,  E.  P.  Earie.  and  i 
J.  H.  sjimpson,  as  the  lolnt  and  several  I 
makers  of  a  promissory  note  which  re- 
cited that  it  was  given  by  them  to  the 
plaintiff  in  consideration  of  house  rent. 
The  record  shows  that  each  of  the  de- 
fendants was  duly  served,  but  that  they 
failed  to  defend,  and  Judgment  was 
rendered  against  them  at  the  return  term 
of  the  court.  In  March,  1K90,  lo  an  affi- 
davit of  Illegality  filed  by  Simpson,  one  of 
the  defendants,  to  an  execution  Issued 
upon  this  Judgment,  he  set  up  that  the 
court  had  no  Jurisdiction  to  reuder  JndK- 
ment  at  the  first  term  after  the  suit  was 
brought,  it  not  appearing  from  the  rec*  ; 
ord  that  tht>  relation  of  landlord  and 
tenant  existed  t»etween  the  parties;  and 
because,  as  a  matter  of  fact,  the  afliaiit 
auu  E.  P.  Enrle  were  merely  securities  for 
tlieir  co-defendant.  Root,  for  a  debt  con- 
tracted prior  to  the  signing  of  tbe  note; 
and.  upon  the  trial  of  tbe  Illegality,  parol 
testimony  was  offered  to  establish  this 
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(act.  The  trial  Jadffe  ruled  that  tbe  testi- 
mony waa  Inadiulsalble,  in  so  far  as  it 
contradicted  the  noteorcontract  saedon; 
and  also  held  that  tbe  record  introdaced 
in  evld«ice  was  ol  a  salt  for  rent,  and  a 
Indgment  could  be  rendered  therein  at  the 
Ant  term.  These  rulings  are  the  grounds 
ol  error  insisted  upon  here.  It  la  con- 
tended that.  In  a  suit  for  rent,  tbe  declara- 
tion abould  In  expreesterma  aver  tbe  rela- 
tion of  landlord  and  tenant.  We  do  not 
think  this  was  essential  to  the  validity  of 
the  action.  The  Jurisdiction  of  the  court 
tu  render  this  jndKment  at  tbe  first  term 
SQfflciently  appeared  when  it  was  shown 
that  tbe  suit  was  for  rent.  The  language 
of  the  Code  Is  that  "Judgments  upon  suits 
for  rent  may  be  rendered  at  the  flrst 
term."  Section  2283.  And  tbe  fact  that 
this  WHS  a  salt  for  rent  appeared,  both 
from  tbe  declaration  which  stated  that 
tbe  debt  was  for  natf  and  from  the  note, 
a  copy  of  wbirb  was  annexed  to  the 
declaration,  and  wblcb,  as  we  have  seen, 
recited  that  it  was  given  "In  considera- 
tion of  bouse  rent."  The  testimony  of- 
fered to  show  that  thn  relntlon  of  land- 
lord and  tenant  did  not  exist  between  the 
defendant,  Hlmpson,  and  tbe  plaintiff,  and 
that  be  waa  merely  a  security  upon  tbe 
note,  was  properly  rejected.  Tbe  note 
npon  its  face  showed  that  the  defendants 
were  Jointly  and  severally  liable  as 
makers.  They  were  sued  as  such,  and, 
after  doe  and  legal  notice,  judgment  was 
rendered  aieainst  them  as  anch.  Tbey  had 
three  years  In  which  to  move  tu  set  aside 
this  Judgment,  (Code.  8  2914:)  but,  su  far 
aa  appears,  no  attack  was  made  upon  it 
until  more  than  seven  years  had  elapsed. 
It  is  clear  that,  after  the  lapse  of  this 
time,  the  defendant  could  not.  upon  an  affi- 
davit of  Illegality,  come  into  court,  and 
by  parol  testimony  contradict  or  vary 
tbe  terms  of  bis  written  contract,  and  go 
behind  a  Judgment  tliereon  lu  all  respects 
valid  on  its  face.  Judgment  affirmed. 


Harbib  t.  Bhatton  et  aJ.  Db  Loach  et  ux. 

T.  Same.  Williams  v.  Haub. 
(Aiprame  Court  vfS^i  CartMncu  July  8S» 

pAaoL  TauBT^SviDKncs  to  Establish— LAPsa  o» 
Tun. 

In  an  action  to  establish  a  parol  trust  In 
pers<HiBl  property  it  appeared  that  &  years  prior 
to  tba  suit,  plaintiffs'  mother,  desiring  to  divide 
a  sum  of  moaey  among  her  clilldreD,  delivered 
oertain  portions  of  it  to  some  of  tbem  in  person, 
and  directed  defendant  to  take  th9  shares' of 
plaintiffs,  invest  it  for  them,  and  pay  tbem  only 
the  interest.  No  demand  was  made  by  plaintifn 
upon  defendant  for  tbe  principal  or  interest  of 
their  shares  for  a  series  of  years,  although  two 
of  them  were  in  needy  circumstaQces,  and  had 
fireqoentlT  requested  pecuniary  assistance  from 
defendant.  The  testimony  of  the  plaintiffs  was 
vagm  and  ancertaln,  and  the  details  of  the  crig- 
inal  transaction  were  stated  In  three  different 
ways.  Held,  that  the  evidence  was  insafflcieat 
to  establish  the  trosL 

Appeal  from  common  pleas  circuit  court 
of  lork  I'ouncy;  W.  H.  Wallace,  Judge. 

Separate  actions  by  Agnea  B.  Harris 
and  Jane  WIlliamB  and  James  E.  Be 
Loach  and  wife  against  Harriet  J.  Brat- 
tou,  administratrix  of  John  8.  Bratton, 
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Sr.,  deceased,  and  others,  his  heirs  and 
distributees,  to  establish  a  trust  In  person- 
al property.  Decrees  for  plaintiffs,  and- 
defendants  appeal.  Beversed. 

C.  E.  SpfDcer,  Wtlaon  &  Wilson  &  Me- 
Dow  and  Hart  &  Hart,  for  appellants^ 
McCan  A  MoDonaMf  for  reapondents. 

McIvBR,  J.  These  three  cases,  involving 
substantially  the  aame  facts  and  same  le* 
gal  principles,  were  beard  and  will  be 
considered  together.  The  plaintiffs  claim 
tbut  as  far  back  as  1867  the  intratate, 
John  S.  Bratton,  Sr.,  was  constituted 
their  trustee  of  certain  personal  property, 
tu-wlt,  money,  by  their  mother,  Mrs.  Har- 
riet Bratton,  for  which  he  never  account- 
ed ;  and  now,  he  being  dead,  the  object 
of  tbese  actions  Is  to  obtain  from  his  ad- 
ministratrix, as  well  as  from  his  heirs  at 
law  and  dlstrlbotees,  among  whom  hla 
estate  has  been  distributed,  an  account 
of  their  several  alleged  trust  funds,  aa 
well  as  Judgment  for  the  amounts  fuund 
due  upon  such  accountinjr.  The  defend' 
ants  set  up  several  defenses:  (1)  Adenlal 
that  any  trust  had  ever  been  created  ^ 

(2)  that  such  alleged  trust,  If  ever  created, 
baa  been  discharged  by  settlement,  wblcb 
shonld  be  preanmed  from  lapse  of  time; 

(3)  the  statute  of  limitations;  (4)  actual 
payment;  (5)  that  before  any  notice  of 
plaintiffs*  claim  came  to  the  defendants 
the  estate  of  said  John  S.  Bratton',  Sr., 
had  been  fully  settled,  and  the  several  par^ 
ties  Interested  bad  gone  into  the  excluai  ve 
possession  of  their  respective  shares.  The- 
drcuit  Judge,  without  passing  upon  the 
fourth  and  Qftb  defenses,  overruled  all  tbe 
others,  and  rendered  Judgment  that  plain- 
tiffs bad  established  the  alleged  trusts, 
and  that  the  defendaot  Harriet  J.  Brat- 
ton, as  administratrix  uf  the  personal  es- 
tate ol  said  John  S.  Bratton,  Sr.,  should- 
account  for  the  several  truatfunds.as  well 
as  for  her  administration  of  the  estate  of 
her  intestate,  and  that  she,  with  the  oth- 
er heirs  and  distributees  of  said  John  S. 
Bratton,  Sr.,  should  acccount  for  tbe  as- 
sets to  th(>m  descended.  Frum  this  judg- 
ment tbe  defendants  appeal  upon  the  sev- 
eral grounds  set  out  in  the  record,  which 
It  is  unnecessary  to  repeat  here,  as  we 
think  the  whole  case  turns  upon  the  quea- 
tlon  made  by  the  first  defense  above 
stated. 

For  a  proper  understanding  of  this  tjues- 
tlon  a  brief  uutllne  of  the  facts  will  be  nec- 
essary. It  appears  that  old  Mrs.  Bratton, 
the  mother  of  the^e  plaintiffs,  as  well  as 
of  the  legal  trustee,  John  S.  Bratton,  Sr. 
had,  through  her  said  son,  who  had  for 
several  yenrs  been  acting  as  ber  agent  In 
the  management  of  her  property,  sold  a 
large  quantity  of  cotton,  whereby  slie  be- 
came possessed  of  quite  a  large  sum  of 
money,  u  very  considerable  portUin  of 
which  she  determined  to  divide  among 
her  eleven  children  and  two  grand-chil- 
dren. Tbls  division  was  made  at  her 
house,  in  the  parlor,  some  time  in  the 
year  3^67, — when  is  not  precisely  stated, 
thoagh  it  Is  probable  that  it  was  prior  to 
the  17tb  of  November  of  that  year,— three 
of  the  sons  and  a  son-ln-Iaw  being  in  the 
room  where  the  money  waa  divided.  The 
share  ol  each  was  fil92,  and  eacb  of  tbe 
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fluiiH  present  received  their  respeotiTe 
Bbares;  but  the  plaintiffs  not  being  In  the 
room  at  the  time,  their  abares  were  connt- 
«d  out.  and  each  imckage  labeled  with 
their  names.  John  S.  Brattod,  Br.,  then 

fathered  op  the  packages  of  money  wblch 
ad  not  been  delivered  to  the  respective 
children,  and  carried  ttiem  into  the  bed- 
«bamber  of  his  mother,  when,  according 
to  the  testimony  of  tbe  plaintlO  Jane 
Wllllama,  who  was  then  UvIdk  with  her 
mother,  and  who  was  tbe  only  witness  as 
to  wbat  then  occurred,  the  lollowlnic  took 
place:  "Qoestlon.  Just  atate  what  hap- 
pened in  yonr  presence  between  your 
mother  and  y  unr  brother  J  olin  on  that  oc- 
■caslon.  Answer.  Brother  John  handed 
me  the  money,  and  said  it  was  our  trust 
money;  and  mother  told  me  not  to  take 
It;  that  ahe  was  nut  satiafled  to  keep  the 
nioneyln  the  house,  and  she  wished  talm  to 
take  It,  and  Invest  it  for  our  benefit.  Q. 
For  the  benefit  of  thosu  four  strls?  A. 
Tes,  sir.  Q.  Did  John  take  the  money? 
{Defendant's  connsel  object  as  to  the  case 
of  this  plaintiff  under  section  400  of  tbe 
Code.  The  court:  Any  conversation  be- 
tween Mrs.  Harriet  Bratton  and  John 
Bratton  ahe  can  testify  to.)  Q.  Old  your 
mother  tell  him  anything  about  paying 
the  girls  Interest?  A.  Yfs,  sir.  She  said 
she  didn't  want  us  to  use  the  principal, 
but  to  use  tbe  Interest.  Q.  And  your 
brother,  la  yonr  presence,  did  take  those 
four  Bhares?  A.  Yes,  sir."  This  wlt- 
DHSJ,  on  her  cross-examination,  having 
stated  that  ber  mother  had  Insured  her 
lite,  noB  luked  whether  the  premiums  on 
the  life  policy  were  to  be  paid  by  ber 
mother  uQt  of  her  own  money,  or  out  of 
this  package  set  apart  fur  her  on  thedlvls- 
lon  above  referred  to,  and  testified  as  fol- 
lows: "She  Insured  our  lives,  and  of 
course  she  was  to  pay  the  money.  Ques- 
tion. Tou  can't  say  whether  or  not  It  was 
to  be  taken  oat  m  this  9S92?  Answer. 
Nu.sir;  it  was  not  to  be  taken  ontoftbat. 
4i.  How  do  you  know  it  was  not  to  be 
taken  out  of  that  7  A.  Becaafie  mother 
told  brother  John  to  invest  that  money 
for  the  benefit  of  our  children,  and  she  In- 
suied  our  lives."  Again,  when  this  wit- 
ness was  examined  in  reply,  she  was  asked 
hy  tbe  court  as  to  what  occarred  lu  tbe 
bed-chamber  ot  ber  mother,  wben  ber 
tirotber  John  brought  the  packages  of 
money  Into  that  room,  and,  after  stntlng 
that  there  were  three  packages,— one  for 
witness,  one  for  Mrs.  Harris,  anri  one  for 
Mrs.  DeLoach,  with  their  names  Indorsed 
on  the  slip  of  paper  In  which  the  packages 
-of  money  were  wrapped,— she  was  asked: 
**QneHtion.  Was  that  money  given  to  your 
mother?  Answer.  No.  idr;  that  was  the 
time  mother  said  she  didn't  want  them  to 
fiave  It;  she  wanted  him  to  keep  It  for 
them.  Q.  Uldhesny  anything?  A.  Hesald 
tie  would  take  it,  and  do  tbe  best  he  conld 
with  It."  It  also  appears  that  John  S. 
Bratton,  Sr.,  became  an  exile  from  the 
atate  on  account  ol  tbe  Ku-Klux  prosecu- 
tions, some  time  In  the  year  1871.  and  did 
tiot  return  to  this  state  until  some  time 
In  the  year  1873,  where  he  continued  to 
reside  up  to  the  time  of  his  death.  Slat 
January,  IfiSS.  His  mother  died  in  1S74, 
And  these  actions  were  commenced  21st 


February,  1890.  There  was  also  some  tes- 
timony which  is  relied  upon  as  tending  to 
show  a  recognition  of  the  trnst  allt^ged 
by  John  8.  Bratton,  Sr.,  wblch  will  be 
more  particularly  stated  la  the  progress  of 
the  discussion,  and  need  not,  therefore, 
be  specldcnlly  set  forth  here. 

It  Is  very  obvious  that  the  fundamental 
question  presented  by  this  appeal  Is 
whether  any  express  trust  ever  was  creat- 
ed, for  until  that  Is  determined  tlieotber 
question  cannot  arise.  While  there  Is  no 
doubt  that  a  trust  In  personal  pn>perty 
may  be  proved,  as  well  as  created,  by  pa- 
rol evidence,  there  is  a«  little  doubt  that 
the  evidence  relied  upon  for  that  purpose 
must  amount  to  a  clear  and  explicit  dec- 
laration of  trust.  As  Is  said  lu  Hill  on 
Trustees,  p.  69:  **  In  order  to  fasten  a  tmst 
on  property  of  any  kind  by  inenns  of  pa- 
rol aec1aratlouB,tbeexpresslon8used  mast 
amount  to  a  clear  and  explicit  declaration 
of  trust.  They  must  also  point  out  with 
certainty  the  subject-matter  of  tbe  truttt, 
and  the  person  who  Is  to  take  the  bene- 
ficial interest.  Loose  and  Indefinite  ex- 
pressions, and  snch  as  indicate  only  an  In- 
complete and  executory  Intention  are  In- 
safflclent  fur  this  purpose."  And.  as  Is 
said  In  2  Pom.  Eq.  Jur.  §  lOOB:  **Tbe  coo- 
sensun  ot  authorities  demands  clear  and 
unequivocal  evidence."  The  reason  of 
this  well-settled  rule  Is  obvious;  fur,  while 
the  terms  and  objects  of  a  trust  declared 
or  established  by  some  writing  can  and 
must  be  ascertained  frctm  the  language 
used  in  tbe  writing,  yet,  where  a  truAt  Is 
raised  by  pand  evidence,  It  Is  absolutely 
essential  tnat  sucb  evidence  shoold  be 
clear  and  explicit,  for  otherwise  a  court 
would  not  be  able  to  enforce  the  trust, 
the  terms  and  objects  of  which  were  left 
by  the  evidence  in  contusion  or  uncertain- 
ty. In  tUB  light  of  these  well-settled  prin- 
ciples, let  us  examine  the  qnestlon  wheth- 
er tbe  evidence  adduced  was  snfflclent  to 
show  that  any  express  trust  taadeverbeen 
created  In  favor  of  these  plaintiffs.  The 
only  testimony  which  wp  have  been  able 
to  discover  In  regard  to  tbe  creation  of  tbe 
alleged  trust  comes  from  a  party  Int<>rest- 
ed,  who  la  testifying  as  to  a  convematlao 
which  she  heard  aboot  23  years  before  she 
was  examined;  and  we  find  that  sbe  gives 
three  different  versions  of  this  conversa- 
tion. In  ber  first  examination  In  cblel, 
when  asked  to  state  what  occnrred  wben 
it  Is  claimed  that  this  tmst  was  originally 
created,  sbe  said:  "Brother  handed  me 
thfi  money,  aad  said  it  was  our  trust 
money;  and  mother  told  me  not  to  take 
It;  that  Bhe  whs  not  satisS^d  to  keep  tbt 
money  in  tbe  bon^e;  and  sbe  wished  him 
to  take  It,' and  invest  It  for  our  benefit.  * 
Now,  It  Is  perfectly  certain  that  the  wit* 
nesR  Is  mistaken  in  saying  that  her  broth- 
er "said  It  was  onr  trust  money,"  for  It 
cannot  be  preti>nde<l  that  up  to  that  time 
any  trust  bad  t>een  created,  or  even 
tbought  of;  certainty  none  had  been  men- 
tioned. Now,  If  she  bad  snld  simply  that 
her  brother,  when  he  came  Into  tbe  bed- 
chamber, handed  her  the  trust  money.  It 
might  possibly  be  argued  that  sbe  charac- 
terized it  as  trust  money,  becauBA  she  su 
regarded  it  from  what  afterwards  oe> 
carred ;  bnt  bow  she  could  have  said  that 
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her  brotlier,  who,  so  far  aa  the  erfdence 
diacIofieB,  had  nerer  receired  the  slishtest 
hitlroatiuD  ap  to  that  time  that  there 
waa  any  tatntlon  to  impren  It  with  any 
tnntt,  "saM  It  wa«  oar  tnut  money,"  It  Is 
abflolotety  ImpOBsIble  tu  coDC^ve.  Bnt, 
hi  addition  to  thlH,  the  langnageof  the 
mother,  Itallclpid  above.—that  she  was 
not  aatlBfled  to  keep  the  money  In  the 
taoose,— shows  anything  else  bnt  an  Inten- 
tion toeonstnabeJohnS.  Bratton,  Sr.,  a 
trustee  of  the  money;  and,  on  the  con- 
trary, rathpr  tends  to  show  that  the  old 
lady*B  Idea  was  to  keep  the  money  herself 
tor  the  t>eBeflt  of  her  datiKhtere,  hot,  not 
demlnK  It  safe  to  heep  that  amount  In 
her  bonsB,  reqaested  hpr  eon,  as  her 
a^ent,  to  Invest  the  money  for  the  benefit 
of  her  daoKhters.  Then  take  her  state* 
meat  on  the  crosa  examination  aa  to 
what  oeenrred,  where  she  gives  as  a  rea- 
son why  her  mother  did  not  Intend  to 
pay  the  premiums  on  the  life  Insnrance 
ont  of  this  all^?(M)  trust  money,  the  fact 
that  her  mother  told  her  brother  John 
"to  InTMFt  that  money  (or  tlw  bennflt  of 
our  children. "  This,  It  Is  claimed  In  the 
argoment,  was  a  mere  inpaus  Ungum  oa 
tfaA  part  qI  Alls good  lady;  bnt whllethere 
might  possibly  be  soaie  ground  for  snch 
acclaim  If  ^e  witness  had  simply  Btatf>d 
ttiat  her  mothertold  her  brother  to  Invent 
the  money  "for  the  benefit  of  onr  chH- 
drra,"  whereas  she  really  meant  tu  say 
"for  the  benefit  of  her  mother's  children,  " 
we  do  not  see  how  It  Is  possible  to  enp- 
pose  that  It  was  a  mere  "slip  of  the 
tongue*  when  the  statement  was  made 
ati  a  reason  why  the  ftiod  coiiJd  not  be 
maed  fa  paytofp  premiums  on  tbe  Hfe  poli- 
cy, "  For,  II  tbe  Investment  was  to  be  made 
for  the  benefit  of  the  ebfldren  of  the  wit- 
ocas,  then,  of  conrse,  It  conld  not  be  nsed 
for  any  other  purpose,  but  II  foi^er  own 
twn^t,  then  It  conld  be.  Bnt  when  this 
wltnen  la  recalled,  In  the  reply,  she  for 
tbe  first -Ume  spealcfl  ot  this  transaction 
between  her  mother  and  brother  John, 
fn  a  way  that  might  possibly  tend  Co 
show  that  there  was  an  Intention  to 
create  some  kind  of  a  trmit;  bnt  what 
wae  Its  nature  or  terms  is  stJD  left  In  ob- 
acarlty,  for  all  that  she  says  then  Is  that 
bcr  mother,  speaklDg  to  her  son  In  regard 
to  tbe  tliree  packages  of  money  Intended 
for  these  plaintiffs,  said,  "She  didn't  want 
them  to  nave  It;  sbn  wasted  him  to  keep 
ft  for  them;*'  to  whliA  be  replied,  "He 
would  take  It,  and  do  the  best  be  coaM 
with  It. " 

It  may  he  contended,  however,  that  the 
teatliDony  of  Mrs.  Williams,  relied  npon 
to  establish  the  creation  of  the  trust.  Is 
confirmed  by  certain  alleged  admissions 
of  John  S.  Bratton,  Sr.,  as  derived  from 
bis  letter  to  his  mother,  written  durluK  bis 
exfle  from'DarkCon)er,''bearlnR  no  date, 
and  Bet  out  In  tbe  "case"  as  "Exhibit  P" 
of  tbe  testimony,  as  wril  as  from  certain 
alleared  declarations  made  by  his  wife,  as 
to  what  be  bad  said  to  her.  These  state- 
ments attributed  to  the  wife,  which,  how- 
erer,  she  denies,  were  plainly  incompetent 
as  more  hearsay,  even  taking  the  teetimo- 
oy  on  the  part  of  the  plaintiff  as  true,  and 
Tweeting  altogether  the  testimony  of  tbe 
wttR.  Thsy  certainly  do  sot  fix  apon 
T.lSs.B.iio.18— 29 


John  S.  Bratton,  Sr.,  ahy  admlsulon  ot 
the  trust  by  any  competent  testimony. 
And  as  to  the  letter  to  his  mother,  so  far 
from  Its  affording  anyevldenostbat  be  ad- 
mitted Oie  tmst.  It  rather  tends  to  show 
what  we  are  Inclined  to  think  was  the 
true  character  of  tbe  relation  of  JohnS. 
Bratton,  Sr.,  to  this  money  which  bis 
mother  intended  to  give  these  plaintiffs, 
via.,  that  of  agentof  his  mother;  for  there 
ta  nothing  in  the  letter  which  even  Indi- 
cates that  he  regarded  himself  as  trustee 
for  his  sisters.  The  word  "trosf*  or 
"trustee"  Is  notfonnd  In  it;  bnt,  on  the 
contrary,  he  seems  to  speak  of  hlmseil 
ontyas  the  agent  of  his  mother,  and  boond 
only  to  account  to  her  as  snch.  He  says: 
"WhenlMt  home  It  was  so  sodden  and 
unexpected  to  me  that  I  had  no  time  to 
make  preparations,  or  even  hid  you  fare- 
wsll.  I  left  my  busiaeas  matter*  all  In 
black  and  white,  [which  can  be  readily 
comprebendedj  and  filed  them  in  safety, 
which  I  did  not  desire  to  be  handled  until 
I  returned.  Yon  have  requoHted  of  Harw 
riet  [his  wife]  your  notes  and  land  pa- 
pers; also  your  will,  made  and  written  at 
yonr  reqaest,  and  approved  by  yon.  1 
have  Informed  her  where  she  can  find 
them,  and  return  "Uiem  to  you.  I  knew 
that  there  must  be  some  'dlesatlefactlon 
about  the  n-lll ;  and  when  It  Is  returned 
to  yon,  I  hope  that  you  will  read  It  over 
to  all  tbe  family,  and  see  Hit  was  made 
out  for  my  benefit.  Your  eight  hundred 
donara  In  gold,  left  In  my  possession,  I 
was  necessarily  foreed  to  use  (our  hundred 
dollars  of  when  I  left  borne,  as  I  conld 
not  get  It  from  the  store.  You  recollect 
that  T  Informed  you  more  than  once  that 
I  paid  Jane  and  Aggie's  [plalntlffB  Mrs. 
Williams  and  Mrs.  Harris]  Ineurance  pre- 
miums, and  yon  requested  me  to  pay  my- 
self out  of  your  gold,  and  at  your  request  I 
used  (our  hundred  dollara.  which  did  not 

ray  me  the  amount  I  paid  out  for  them, 
can  show  what  has  been  paid  in  black 
and  white,  and  will  show  their  accounts  to 
your  satisfaction  when  I  return  home." 
And  then  be  goes  on  to  speak  of  the  dis- 
position to  be  made  nr  certain  notes  of  his 
mother's.  It  seems  that,  so  far  from  there 
b^ng  anything  whatever  in  this  letter 
wblch  In  the  remotest  degree  recognises 
any  Hablltty  to  any  of  his  sl^tere,  or  that 
be  held  any  funds  of  theirs  in  his  bands.lts 
whole  tenor  shows  that  he  waar  only  refer- 
ring to  his  buriness  relations  with  hts 
mother,  of  whom  he  had  for  a  long  time 
been  the  agent ;  and  his  (mly  anxiety  was 
tn  satisfy  her  that  his  dealings  with  her 
wen  correct,  and  that  be  would  be  able 
to  show  that  fact  to  hersatlsfactlon.  His 
only  allusion  to  his  sisters— two  of  the 
plaintiffs— is  in  referenctfi  to  tbe  payment 
of  tbe  premiums  upoA  tfadr  lile-pollcles, 
which  It  is  not  claimed'  were  to  be  paid 
out  of  this  cdteged  trust  fund,  but  were  to 
be  paid  by  tbe  mother;  and  it  is  In  this 
connection  he  says:  "lean  show  what 
taas  been  paid  In  black  and  white,  and  will 
show  their  accounts  to  your  satisfaction 
when  I  return  home;"  not  to  the  satisfac- 
tion of  his  sisters,  as  bs  would  have  said 
If  be  had  been  alluding  to  their  so-called 
"trust  funds,"  but  to  the  satisfaction  ol 
Ml  mother,  who  would  have  bad  nothing 
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to  f\o  wltb  any  tmet  fond  that  might 
have  been  created,  but  did  have  sotne- 
tbing  to  do  wltb  the  uBe  f>f  her  inuney. — 
her  gold,— uaed  in  the  payment  of  the  la- 
Bnrance  premtuma.  It  aeeins  to  tia,  there- 
tore,  that,  even  conslderinK  the  raae  upon 
the  teetlmony  aa  adduced  by  the  plalntiriB 
only,  it  ia  altogether  inauihcient  to  eetab- 
lieh  the  creation  of  any  trust  by  that 
"clear  and  unequivocal  evidence"  which 
the  rule  of  law  above  stated  requirea,  and 
that  the  circuit  Judge  erred  In  holding  otb- 
erwlae.  In  caaea  like  this '  the  burden  of 
proof  to  eatabltsh  the  truat  Is  upon  the 
plaintiff:  and  where  the  plaintlK  fails  to 
furnish  Buch  evidence  as  tbe  rule  of  law  re- 
quires he  cannot  recover. 

This  conclusion,  which  baa  been  reached 
from  a  consideration  of  the  testimony  on 
the  part  of  the  plaintiffs  alone,  ia  con- 
flrmed  and  atrengtboiecl  by  tbe  facta  and 
drcumstanees  brought  out  In  the  defense. 
In  tbe  first  place,  the  lapaeof  lime  between 
the  allied  origin  of  this  tilist  and  any  at- 
tempt to  enforce  it— about  23  years— la  a 
circumstance  entitled  to  great  considera- 
tion, for,  while  it  Is  true  that  mere  lapse 
of  time  will  not  bar  an  express  trust,  after 
It  has  once  been  establlabed,  yet  it  Is  eo- 
tltled  to  great  weight  In  considering  the 
parol  evidence  relied  on  to  establleb  tbe 
trust.  Aa  Is  said  in  2  Story,  £q.  Jur.  $ 
1620a.-  "It  is  often  soEgested  that  lapse  of 
time  Fonatitutes  no  bar  in  cases  of  trust; 
but  this  proposition  moat  be  received  with 
Its  appropriate  qnallflcatlona.  Ae  long  aa 
tbe  relation  of  trustee  and  cestui  que  traat 
la  aclcnuwiedged  to  ex\8t  between  tbe  par- 
ties, and  the  trust  la  continued,  lapse  of 
tlmecanconstitnteno  bar  to  an  accountor 
other  proper  relief  for  the  eeatai  que  trust. 
But  where  this  relation  Is  no  longer  ad- 
mitted to  exist,  or  time  and  long  acqnies- 
rence  have  obscured  the  nature  and  char- 
acter of  tbe  trust,  or  the  acts  of  the  par- 
ties or  otber  drcnmatancea  i^ve  rise  to 
prmamptions  unfavorable  to  Its  continu- 
ance. In  all  such  cases  a  court  of  equity 
will  refuse  relief  upon  the  ground  of  lapse 
of  time,  and  its  inability  to  do  complete 
Justice.  This  doctrine  will  apply  even  to 
cases  of  express  tmat,  and,  a  fortiori^  It 
will  apply  with  increased  strength  to  caaes 
of  implied  or  conatructlve  trusts."  See, 
also,  the  remarks  tA  Ijord  Cottbnbah  In 
Attorney  General  Fishmongers*  Co..  5 
Mylne  &  C.  16,  where,  among  otherthlnge, 
he  said;  "If  there  be  no  doubt  as  to  the 
origin  and  existence  of  a  trust,  tbe  princi- 
ples of  Justice  and  the  interestsof  mankind 
require  that  the  lapse  of  time  should  not 
enable  those  who  are  mere  tmsteee  to  ap- 
propriate to  tbemselvee  that  which  la  the 

Property  of  others;  but  In  questions  of 
ODbt  whether  any  trust  exists,  and 
whether  those  In  possession  are  nut  en- 
titled to  the  property  for  their  own  bene< 
fit,  the  princlptea  of  Justice  and  the  Inter- 
ests of  mankind  require  that  the  utmost 
regard  should  be  paid  to  the  length  of 
time  during  which  there  baa  been  enjoy- 
ment fnconsifltent  wltb  the  existence  of  the 
supposed  trust."  And,  without  incumber- 
ing this  opinion  vlth  further  quotations, 
see  Prevoet  v.  Grate,  6  Wheat.  481 ;  Badg- 
er T.  Badger,  2  Wall.  87.  Now.  in  this 
case  there  is  not  only  great  lapse  of  time. 


but  we  fall  to  find  any  evidence  of  any  ad- 
mission or  acknowledgment  by  the  alleged 
trustee  of  tbe  trust  now  claimed  to  be  es- 
tablished by  mere  parol  evidence  of  a  sin- 
gle Intenwted  witnesa  of  a  convematloa 
which  she heardabont23 years prevtously, 
which  she  narrates  in  three  different  forms, 
leaving  not  only  tbe  nature  and  character 
of  the  alleged  truat  in  ob'&cnrlty.  but,  to 
say  the  least  of  It,  leaving  It  doubtful 
whether  any  trust  was  in  fact  created.  On 
the  contrary,  tbe  evidence  shows  that  the 
alleged  trustee  lived  for  about  11  years 
after  bis  return  from  exile,  and  yet  daring 
all  that  time  no  claim  or  demand  was  ever 
made  upon  him  by  either  of  these  plain- 
tiffs, even  fur  the  interest  of  the  luleiced 
truBC  fund,  although  tbe  evidence  also 
showa  that  during  that  time  at  least  two 
of  the  plalntiCfs  were  In  needy  circamstan- 
cesi  and  one  of  them  made  repeated 
mands  upon  tbe  alleged  traatee  by  letter 
forpecnniaryaasistance,  which  letters  con- 
tain no  Intimation  whatever  of  the  trost 
now  sought  to  be  set  np,  after  tbe  death 
of  old  Mrs.  Bratton,  who.  It  Is  claimed, 
created  the  trust,  and  after  the  death  of 
the  alleged  trustee,  who  died  leaving  quite 
a  handsome  estate,  which  was  divided 
among  his  beirs  at  law  before  tbeae  ac- 
tions were  Instituted.  It  seems  to  us 
that,  in  view  of  these  circumstances,  ft 
would  be  extremely  unsafe  to  allow  a  parol 
trust  to  be  estahllshed  by  parol  evidence 
of  "looseand  indeflniteexpreseions"  which 
a  witness  claims  to  have  beard  In  a  con- 
versation between  partlest  botb  of  wboni 
are  dead,  about  28  years  before  aocta  evi- 
dence was  taken,  especially  when  her  state- 
men t  aa  to  such  conversation  rontalns  a 
mistake  palpable  on  its  face,  and  varies  In 
its  'terms  on  each  occasion  witen  she  is 
asked  tostate  whatoccurred ;  for.  without 
intendl^  to  impute  the  sllgbtest  inteo- 
tlunal  wrong  to  the  witness,  tbe  frailty 
of  bnman  memoiy  Is  ancb  as  to  render  It 
unsafe,  after  such  a  lapse  of  time,  fur  a 
court  to  base  a  decree  upon  such  evidence, 
where  it  Is  not  only  not  corroborated  by 
tbe  other  circumstances,  bat,  in  our  Judg- 
ment, is  altogether  Inconsistent  witli 
them.  HavtuK  reached  tbe  conclusion 
that  the  plaintiffs  have  failed  to  establlHb 
the  alleged  trust  upon  which  these  actions 
are  foanded,  tbe  otber qaestlons  presented 
cannot  arise,  and  need  not,  tberrfore,  be 
considered.  The  Judgment  oit  this  court  ia 
that  the  Judgment  of  the  circuit  court  In 
each  of  tbe  caiies  above  stated  be  reversed, 
and  that  the  complaints  In  said  cases  tw 
dismissed. 

MoOowAN,  J.,  concurs. 


In  re  Kirkpatriok's  Estate. 

(Suprsms  Qmut  ctf  South  CoroUno.  July  tt, 
189L) 

PaSHHT  AHD  UanO— COHFSHBATIOa  vw  aovicBs 
— PSSSDHPTIOKS. 

On  s  trial  to  recover  for  aervloes  renderad 
for  defendant's  decedent  by  his  danght^,  two 
witnesses  testified  that  they  had  heard  tbe  tatbcr 
say  the  danahter  onght  to  he  paid  forhersarr- 
loes.  Another  testified  that  she  bad  heard  him 
say  that  sbe  ought  to  have  "extra  pay  for  hAr 
services  to  him.  "  Held  insnffloient  to  cxeate  a 
legal  obligation,  as  in  auoh  cases  the  j/nanaa^ 
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tion  is  tbat  the  asrrlcaB  ware  gmtattoos,  which 
most  be  OTercome  fay  proof  of  an  e^iren  agn»- 
ment  to  pay. 

Appeal  from  common  pteae  circuit  court 
of  York  county;  W.  H.  Wali^os,  Judge, 

S.  E.  Aycoch  filed  a  claim  against  the  es- 
tate of  J.  J.  Kifkpatrick.  det'eaBed.  Krum 
ao  orderdinallowiugtaerclalm  ube appeals. 
Affirmed. 

WilnoD  A  Wilaoa  A  McDow,  tor  appe- 
lant.  Bart  dk  Hartt  lor  respondents. 

MclTER.  J.  Dnder  proceedings  to  mar- 
staal  the  assets  o(  the  estate  of  J.  J.  Kirk- 

f>a  trick,  deceased,  bis  creditors  were  called 
n  to  eetablish  th^  claims.  Among  the 
claims  presented  was  one  Inlavorof  the 
app«»llant,  who  was  the  daughter  of  the 
deceased,  for  serrlces  rendered  by  her  to 
her  father  during  bis  life-time.  To  this 
claim  the  admlDistrator  presented  two  de- 
fmsefl:  (1)  A  genernldenlal;  (2)  tbeBta1>> 
ate  uf  llmltatloDB.  The  clerk  of  the  coort. 
tu  whom  It  waa  referred  to  take  proof  ol 
claims,  reported  that  a  part  of  the  claim 
was  barred  by  the  statote  of  limitations, 
and  eatabllabed  the  claim  of  the  remaining 
part.  To  this  report  both  parties  except- 
ed; the  appellant  alleglngerror  insuataln- 
iag  tbe  plea  of  the  statnte  to  any  part  of 
tbe  claim,  and  tbe  administrator  contend- 
tnjc  tbat  there  was  do  evidence  of  any  con- 
tract, either  express  or  implied,  to  pay 
for  the  serrice  rendered  by  appellant  to 
ber  father,  and  hence  there  was  error  in 
allowing  any  part  of  the  claim.  Upon 
this  report  and  the  exceptions  thereto  the 
eaae  was  heard  by  his  honor,  Judge  Wal- 
lace, who  snstiiined  tbeexceptlon  filed  by 
the  administrator,  and  rendered  JudKuient 
diaallowing  the  entire  claim.  From  this 
lodgment  Mrs.  Aycock  appeals.  The  tes- 
timony  Isallaet  nut  In  the  "case."  and  the 
only  question  Is  whether  It  is  sufficient  to 
establish  any  contract,  either  express  or 
Implied,  on  tbe  part  of  tbedeceased  to  pay 
the  appelant  anytbing  for  her  services. 

Tbe  general  mie  Is  tbat,  where  one,  wbo 
Is  Dnder  DO  legal  or  moral  obligation  to 
do  BO,  renders  service  to  another,  at  his  re- 
quest or  with  bis  knowledge  and  acquies- 
cence, the  lawralees  an  Implied  promleeon 
the  part  of  the  person  receiving  the  Herv- 
cies  to  pay  what  they  are  reasonably 
worth;  but  where  there  is  alegalormoral 
obligation  on  tbe  part  of  one  to  render 
service  to  another,  no  snch  promise  can  be 
implied  from  the  mere  rendition  and  accept* 
ance  of  such  service,  in  the  former  case, 
there  twing  nothing  else  to  which  the  rendi- 
tion of  the  services  can  be  referred,  the  in- 
ference Is  that  tbey  were  rendered  upon  an 
Implied  nnderataading  that  compensation 
waa  tobe  made;  bntln  the  latter  case  the 
rendition  of  the  services  can  be  and  is  re- 
ferred to  a  deeire  to  comply  with  the  legal 
or  moral  obligation,  unless  the  testimony 
ehowB  tbat  such  was  not  the  considers* 
tlon  opon  which  the  nrvices  were  ren- 
dered; or.  to  use  the  taugnage  of  Gibfon, 
C.  J.,  In  Bash  v.  Basb,  » :Pa.  St.  260.  unless 
there  iB  "direct  and  posltfTe"evldenee  that 
tbe  sArvlces  were  rendered  under  a  con- 
tract'for  compensation.  In  8  Amer.  ft 
Ens-  ^nc.  Law,  801,  It  Is  said :  "  Between 
parent  and  child  there  can  be  no  recovery 
for  board  or  wages  la  tbe  absence  of  an 
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express  agreement.*  In  Dodson  v.  Mc< 
Adams.  (N.  C.)  2  S.  K.  Rep.  46S,  where  the 
rule  was  held  to  apply,  as  between  grand- 
father and  grandchild.  It  was  held  that 
In  such  a  case  there  was  not  only  no  pre* 
Btimptlon  of  a  promise  to  pay.  bottbe  pre- 
sumption  was  tbe  other  way;  and  tbe 
burden  Is  on  tbe  claimant  to  rebut  such 
presumption,  which  cannot  he  done  by 
showing  casual  declarations  of  the  grand- 
father that  bis  granddaughter  ought  to 
be  paid  for  her  work.  See,  also,  Young  v. 
Herman,  (N.  C.)  1 H.  E.  Rep.  792.  In  Hall 
v.  Finch.  29  Wis.  278,  where  tbe  mle  was 
applied  as  between  brother  and  sister.  It 
was  said :  "  The  relatl<m  existing  between 
the  partlee  *  *  *  Is  Itself  strong  nega- 
tive proof,  and  raises  a  presumption  that 
no  payment  or  compensation  was  to  be 
made  beyond  tbat  received  by  claimant  at 
the  time,  (In  the  way  of  board,  clothing, 
etc.,)  wbich  can  only  be  overcome  by  clear 
and  aneqnivocal  proof  to  tbe  conla'ary. 
The  evidence  mn-st  be  clear,  direct,  and 
positive  that  tbe  relation  between  tbe  par^ 
tieB  was  not  the  ordinary  one  of  parent 
and  cfaUd.  or  of  brother  and  sister,  but 
that  of  debtor  and  creditor,  or  of  master 
and  servant;"  and,  further,  quoting  with 
approval  the  language  ol  Judge  Sthokq 
in  Hartman's  Appeal.  8  Grant,  Cas.  378: 
"Loose  declarationR,  made  to  others,  or 
even  to  the  claimant  blmself.  will  not  an- 
swer. That  which  Is  only  an  expression 
of  intention  Is  Inadequate  for  the  purpose. 
It  most  have  been  the  purpose  of  the  de- 
ceased to  assume  a  legal  obligation,  capa- 
ble  of  being  enforced  against  blm.  The  or- 
dinary expressions  of  gratitude  for  kind- 
ness tu  old  age,  weakness,  and  suffering, 
are  not  to  be  tortured  Into  contract  obli- 
gations." See.  also,  Miller's  Appeal,  100 
Pa.  St.  668.  where  It  is  said :  **  Tbe  question 
always  Is  whether  the  partlescuntemplut- 
ed  payment  and  dealt  with  each  other  as 
debtor  and  creditor.  A  son  who  takes  bis 
decrepit  parents  Into  bis  bouse  and  sup- 
ports them  Is  presumed  to  do  so  from  tbe 
promptings  of  natural  affection.  No  con- 
tract Is  Implied.  But  if  the  father,  before 
they  go  and  afterwards,  repeatedly  de- 
clares tbat  be  was  to  pay  for  their  board, 
such  declaratiuna  are  evidence,  and,  with 
the  circumstances,  may  be  so  direct  and 
strong  as  to  compel  bfllel  that  be  ex- 
pressly agreed  to  pay  for  it.  Loose  decla- 
rations, made  to  tbe  son  or  others,  will 
not  answer.  That  which  may  be  only 
the  expression  of  an  intention  to  compen- 
sate Is  not  evidence  of  an  agreement  to 
compensate.  If  ho  Intended  to  pay,  and 
often  said  so  to  others,  he  was  not  bound. 
It  must  appear  that  be  purposed  to  as- 
sume a  legal  obligation  capable  of  being 
enforced  against  him."  Itseems  tons  tbat 
the  true  rale  upon  the  subject  is  that, 
where  a  child  renders  service  to  his  par- 
ents, the  presumption  Is  that  such  eervlce 
was  rendered  In  obedience  to  the  prompt- 
Inj^s  of  natural  aRectlon,  and  not  with  a 
view  to  compensation;  but  that  such  pre- 
sumption may  be  rebutted  bypositiveand 
direct  evidence  tbat  flneta  Is  not  the  fact, 
and  that  mere  loose  declarations  on 
the  part  of  the  parent  that  the  child  ought 
to  be  paid  for  his  servicee,  or  tbat  be  in- 
tended or  wished  him  to  be  paid,  will  not 
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beaaffldeDt  to  rebat  the  preenmptlon.  It 
must  appear  either  that  there  wa»  an  ex- 
press agreement  between  the  parties  pro- 
viding for  siieclflc  or  reasonable  cumpen- 
Mtlon,  or  that  the  ctrcumstancee  should 
sbow  clearly  that  the  parent  had  not  only 
Intended  to  pay  somethlnK.  but  bad  as 
earned  a  legal obltgatloo  todo  bo.  Apply- 
ing this  role  to  the  cam  under  considera- 
tion, tfe  la  very  dear  that  there  Is  no  error 
in  the  Indgment  of  the  circuit  conrt  It  Is 
not  pretended  that  there  was  any  evidence 
whatever  ot  any  express  agreement  be- 
tween the  parties,  and  the  testimony  ad- 
duced Id  wholly  insnfflcient  to  rebat  the 
presamptlon  that  tbe  swvlces  rendered  by 
appellant  to  her  aged  father  were  gratui- 
tous. While  tfaetestimonydoeeahow  that 
the  appellant  rendered  faithful  service  to 
her  father,  for  whlcb  she  Is  entitled  to 
commendation,  we  are  unable  to  discover 
any  evidence  whlcb  even  tendstoshowtbat 
such  services  were  rendered  under  a  con- 
tract lor  compensatlout  ^thor  express  or 
implied.  One  witness  says  tbut  be  beard 
the  father  say  **  that  Mrs.  Aycock  had  too 
much  to  do,  and  that  she  ought  to  be 
paid,  but  that  be  had  no  money. "  An- 
other witness  testlfled  that  she  had  heard 
the  father  say  "that  Em  [meaning  apt>el- 
iant]  had  a  hard  time,  and  she  ought  to 
have  pay  for  It."  Andanotber  says  "that 
she  has  beard  her  grandfather  say  that 
Mrs.  Aycock  ought  to  have  extra  pay  for 
her  services  to  him.*'  This  is  all  that  Is 
relied  upon  to  rebut  the  presumption,  aris- 
ing from  tbe  relationship  of  the'  parties, 
that  the  services  were  intended  atthe  time 
as  a  gratuity,  prompted  by  feelings  of 
natural  affection  ;  and,  under  tbe  authori- 
ties cited,  such  testimony  is  clearly  insuffi- 
cient to  create  any  legal  obligation.  Un- 
der this  view  of  the  case  it  was  not  neces- 
sary either  for  the  circuit  court  or  this 
court  to  consider  Che  question  as  tn  tbe 
sttttnte  of  limitations.  The  Judgment  of 
this  court  is  that  tbe  Judgment  ot  the  cir- 
cuit conrt  be  affirmed. 

UoGowAii,  J.,  eoBcun. 


Bbbtha  Zinc  Co.  r.  Black's  Adm'b. 
(SaprsnM  O^Mirt  of  ^j^rals  <^  Fhyfnio.  July 

WBOxeim  DuTH  —  Ezoastm  Daxaow  —  Krw 

Tbia.!.. 

Aeot  18  feet  deep  and  IS  f6et  wide  was  be- 
inir  driven  through  the  side  of  a  monnt^n  la  a 
strata  of  thin  l^eraof  slate  rook,  with  looae  slip 
clay  between,  with  no  artUoial  support.  Flaia- 
tlff's  intsstate  was  at  work  in  the  bottom  of  the 
cut,  and  was  killed  by  a  slide  from  the  side  cov- 
ering him.  He  was  a  new  man,  and  had  do 
knowled^  of  the  treachery  of  the  airt.  Defend- 
ant tborousbly  understood  tbe  dangerous  (diarac- 
ter  of  the  place,  and  regarded  It  as  a  question  of 
profit  against  risk  to  put  In  supports.  Held  error 
to  set  aside  a  verdict  of  910,000  as  en^eeslve,  un- 
der Code  Va.  S  2903,  which  provides  that  in  case 
of  wrongful  deatb  damages  may  be  asseased  not 
to  exceed  tlO,000. 

Action  by  Michael  Black's  administra- 
tor, against  the  Bertha  Zinc  Company,  to 
recover  damages  for  negligently  killing 
plaintiff's  Intestate.  Judgment  for  plain- 
till.  New  trial  granted.  Plaintiff  assigns 
error.  Bevenwd. 


Brown,  Moor  A  BlaJr^  for  plaintiff  in 
error.  J.  A.  Walkw,  for  dtfeadant  tn 
error. 

Laot.  J.  This  Is  a  writ  of  error  to  a 
Judgment  of  the  circuit  court  of  Wythe 
county,  rendered  at  tbe  March  term.  1^. 
The  action  is  trespass  on  tbe  case  by  the 
defendant  in  error  asalnst  the  plaintiff  In 
error^  the  Bertha  Zmc  Company,  on  ac- 
count of  tbe  killing  by  the  defendant,  the 
said  Bertha  Zinc  Company,  of  tbe  plaUi- 
tlff's  intestate,  through  the  n^ligence  of 
the  said  defendant  and  lt«  agents.  At  the 
trial  the  evidence  on  both  sides  was  heard, 
certain  Instructions  given  and  others  re- 
fused by  the  court,  wbon  tbe  Jury  rendered 
a  verdict  for  910,000  damages  against  tbe 
defendant,  whereupon  the  defenduit 
moved  the  court  to  set  aside  the  said  ver- 
dict and  grant  it  a  new  trial,  upon  the 
groand  that  the  said  verdict  was  contra- 
ry to  the  law  and  the  evidence,  on  ac- 
count of  the  mlsdlrenUoD  by  tbe  coort  to 
the  Jnry  as  to  the  law  of  the  ease,  and 
because  the  damages  were  excessive. 
The  court  did  set  aside  the  verdict,  on  the 
ground  that  the  damages  were  excessive, 
and  overmle<1  all  other  grounds  of  excep- 
tion, to  which  action  of  the  court,  in  set- 
ting aelde  the  verdict  because  thedamagea 
were  excessive,  the  plaintiff  excepted  and 
filed  his  bill  of  exception,  which  waa  dnly 
signed  Mid  made  a  part  ot  the  record,  and 
all  the  evidence  was  certified.  A  new  trial 
was  thereupon  bad,  when  the  Jury  funnd 
a  verdict  for  the  plaintiff,  and  assessed  bis 
damages  atf9,166.  Thedefeodant  again 
moved  the  conrt  to  set  aside  tbe  verdict 
and  grant  to  It  a  new  trial,  upon  the 
ground  that  the  verdict  was  contrary  to 
the  law  and  the  evidence.  But  the  circuit 
court  overruled  this  motion,  and  rendered 
a  final  Judgment  In  the  cause,  whereupon 
tbe  defendant  applied  for  and  obtained  a 
writ  of  error  to  this  conrt. 

The  plaintiff  In  error  assigns  rarlons  al- 
leged errors,  but  the  defendant  In  error  as- 
signs as  error,  to  bis  prejudice,  the  action 
of  the  court  in  setting  aside  tbe  drat  ver^ 
diet,  because  the  damages  assessed  by  the 
Jnry  were  deemed  excessive;  and  we  will 
consider  this  aeslgnmentflrst,  aslt  stands, 
in  point  of  time,  prior  to  all  others. 

The  circuit  court  refused  ezprcMSly  to 
disturb  this  the  first  verdict,  becauHeof  all 
grounds  of  exception  alleged  by  tbe  de- 
fendant except  that  which  concerned  the 
amount  of  the  damage,  bat  the  delteilant 
did  not  except.  Tbe  flrat  matter  for  in* 
qnlry  in  this  case  Is  whether  the  circuit 
court  erred  in  granting  a  new  trial,  and 
In  not  rendering  Judgment  upon  the  first 
verdict.  Tbe  verdict  In  question  wbh  net 
aside  because  the  damages  allowed  by  the 
Jury  were,  In  the  opinion  of  thetrinljndge. 
exceRsive.  How  far,  and  when,  may  a 
Judge  review  the  action  of  the  jury  in  fix- 
ing the  amount  of  damages?  In  this 
state,  by  onr  statute  law.  It  Is  provided 
thaftlie  Jury,  in  any  such  action,  may 
award  such  damages  as  to  it  may  seem 
fair  and  Just,  not  exceeding  f 10,000,  and, 
may  direct  in  what  proportion  they  may 
be  dlstribnted,  etc.  ^Batnutbinsln  this 
section  shall  be  construed  to  deprive  tbe 
court  of  tbe  power  to  grant  new  trials,  as 
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In  other  easen."  Code  Ya.  S  2908.  This 
BectloD  refers  to  cases  mentioned  In  the  pre- 
cedlnK  section,  where  death  Is  cansed  by 
the  wrongful  act  ol  another.  In  person- 
al torts  and  actions,  generally  souoding 
la  damoges,  It  being  witbin  the  strict 
province  of  the  Jury  to  estimate  the  Inju- 
ry, nnleas  there  be  a  manifest  abuse,  the 
court  will  not  Interfere.   In  Its  general  ac- 
c^tatlon  this  rate  applies  equally  to  an 
nuluBt  assessing  of  the  damages  aa  to  an 
Intemperate  excess.   Justice  BuTLfissoys, 
(Bull,  N.  P.  327:)  "In  actions  grounded 
upon  torts  the  Jury  are  the  sole  Judges  of 
the  damages,  and  therefore  the  court,  in 
such  eases,  will  not  grant  a  new  trial  on 
account  of  the  damages  being  trifling 
or  excesafre.  This  was  the  common-law 
rule,  and  was  followed  in  this  state  until 
changed  by  statute."  I  Rev.  Code,  p.  510, 
SS  96.  97;  Code  1877.  c.  178,  S 15;  Code  Va. 
S3.S92.   "In  any  drll  case  or  proceeding, 
the  court  before  which  a  trial  by  Jury  Is 
had  may  grant  a  new  trial,  unless  it  Is 
otherwise  specially  provided.  A  new  trial 
may  be  granteu  as  well  where  the  dam- 
ages awarded  are  too  small  as  where  they 
are  excessive. "  While  the  law  thus  ex- 
preMsly  leaves  the  question  under  the  con- 
trol of  the  court,  the  jury  is  nevertheiess 
the  proper  tribunal  for  the  assessment  of 
damages  In  cases  like  the  present,  and,  as 
was  sail]  by  Judge  Staples.  In  Borland  v. 
Barrett,  76  Va.  137.  their  verdict  will  not 
be  disturbed  unless  It  shows  that  the  Jury 
were  actuated  by  passion,  prejudice,  or 
undue  Influence,  or  unless  the  amount  la 
grossly  excessive  npon  any  Jnst  view  of  the 
evidence  which  might  have  been  taken  by 
the  Jnry.  Citing  Peshlne  v.  Shepperson, 
17  Grat.  488;    Treanor  v.  Donahoe.  9 
Cush.  228;   2    Seilg.  Dam.    884;  Moak, 
Underh.  Ttirts,  73,  226.   In  Dangerfleld  v. 
Thompson,  88  Grat.  186.  it  was  said  by 
this  court:  "The  question  of  what  dam- 
ases  the  plaintiff  sustained  wasa  question 
lor  the  Jury  to  determine.   The  appellate 
court  will  not  Interfere  with  such  a  verdict 
iinlese  It  appears  that  the  verdict  Is  plain- 
ly extravagant  and  excessive."   And,  ae 
has  been  often  said,  the  reason  for  holding 
parties  so  tenadouBly  to    the  damages 
loond  by  the  Jury  In  personal  torts  Is  that 
Id  cases  of  this  class  there  Is  no  scale  by 
which  damages  are  to  be  graduated  with 
certainty.  They  admit  of  no  other  test 
than  tbe  intelligence  of  the  jury,  governed 
by  a  sense  of  justice.   It  la.  Indeed,  one  of 
the  principal  causes  In  which  the  trial  by 
jury  has  originated.    From  the  prollfle 
foontaln  of  litigation  numerous  caues 
most  dally  sprlDg  up  calling  fur  adjudica- 
tlonforalli^ed  Injuries,  accompanied  with 
facts  and  clrcumstancm  affording  no  defl- 
iiite  standard   by  which  these  allcKed 
wrongs  can  be  measured,  and  which,  from 
the  uKeasIty  of  the  case,  must  be  judgeil 
of  and  appreciated  by  the  views  which 
may  be  taken  of  them  by  impartial  men. 
To  the  Jury,  therefore,  as  a  favorite  and 
almoat  sacred  tribunal,  Is  committed  by 
ananimous  consent  theexcluaive  task  of 
exantiDlng  those  facts  and  circomatances, 
BDd  valuing  the  Injury, andawardingcom- 
pensation  In  the  ahape  of  damages.  The 
law  which  confers  on  them  this  power, 
QQd  exacts  of  tliem  the  perform  a  nee  of  this 
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solemn  trust,  favors  the  presumption  that 
they  are  actuated  by  pure  motives.  It 
therefore  makes  every  allowance  tor  differ- 
ent dispositions,  capacities,  views,  and 
even  frailties,  In  the  exaralaatlon  of  hete- 
rogeneous matters  of  fact  when  no  criteri- 
on can  be  supplied.  And  It  is  notuntll  the 
result  of  tbe  deliberations  of  the  jnry  ap- 
pears In  a  form  calculated  to  shock  the 
understanding,  and  Impress  no  dubious 
conviction  ot  their  prejudice  and  passion, 
that  courts  have  fonnd  themselves  com- 
pelled to  Inteifere.  Grab.  A  W.  New  Tri- 
al, 463. 

In  this  case  the  negligence  oi  the  defend- 
ant Is  clearly  established.  The  defendant 
company  was  engaged  In  cutting  through 
the  side  ot  the  monntala  a  faorisontal  open- 
ing,ln  which  they  fntmded  to  lay  a  rail- 
road track  to  reach  the  sine  mines  to  be 
opened  In  the  mountain.  This  cut  was 
opened  ISlfeet  deei>  and  13  feet  wide,  with 
the  banks  perpendicular,  and-not  propped 
nor  boarded  up,  nor  sopplled  with  any 
support.  It  was  cut  in  what  Is  called 
three  benches,  the  flrst  bench  being  cut 
four  feet  deep,  and  in  advance  ot  the  sec- 
ond, whkh  followed  with  a  depth  of  four 
feet  more,  and  that  by  the  third,  which 
was  still  behind  the  second,  and  was 
opened  four  feet  more,  and  tbe  first  and 
second  benches  had  a  floor  laid  behind,  over 
which  the  dirt  was  carried  off  as  It  was 
duK,  in  wheelbarrows.  The  third  or  bot- 
tom cut  had  a  dirt  floor,  which  was  tbe 
bottom  of  the  cut,  over  which  the  wheel- 
barrows were  rolled.  The  deceased  was  a 
new  man,  and  was  employed  on  the  top 
bench.  Bat,  a  noon-day  shower  having 
driven  off  the  hands,  a  good  many  did  not 
return  In  the  afternooti,  and  among  them 
the  wheelbarrow  men,  for  whom  he  had 
been  digging  dirt  In  tbe  morning  at  the 
top  bench,  and  he,  desiring  to  make  a  full 
day's  work,  and  receive  a  lull  day's  pay, 
asked  to  be  annigned  to  work  elsewhere, 
there  being  nobody  to  haul  oft  tbe  dirt  up< 
on  hie  bench.  He  was  set  to  work  In  the 
bottom  of  the  cut  on  tbe  ground  floor, 
where  he  was  very  soon  killed  by  a  slide 
from  the  side  ol  the  cut  which  covered 
him  up  In  clay,  and  injured  several  others. 
The  Avidmce  shows  that  the  earth  at 
this  point  was  rery  treacherous,  being 
composed  In  a  lai^  degree  of  what  Is 
termed  "  slip  clay, "  or  "  block  clay, which 
was  liable  to  sudden  slides,  which  came 
nithuut  warning,  with  great  suddenneBs, 
l>elng  described  as, "  as  qalck  as  lightning.  ** 
the  cut  being  driven  tnrough  slantln^r 
strata  of  thin  layers  of  slate  rock,  with 
this  looae  clay  lying  between,  which,  when 
deprived  of  support  at  the  base,  slipped 
through  between  the  strata,  to  which  It 
was  not  adherent,  and  Into  which  it  was 
loosely  deposited.  The  evidence  shows, 
further,  that  the  company  knew  ot  the 
dangerous  character  of  tills  formation, 
and  it  shown,  further,  that  the  atteuthm 
of  Its  agents  was  called  to  the  dangerous 
character  of  the  cut,  and  that  they  admit- 
ted it,  and,  when  urged  to  slant  the  sides 
Ro  as  to  leave  a  support  tor  this  slip  clay, 
they  declined,  saying  that  they  would 
hurry  through  to  the  zinc,  and  then  slojie 
the  Bides,  and,  when  warned  that  supports 
ought  to  be  put  up  for  the  protection  of 
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haman  life,  said  It  was  a  qaestion  ol  risk 

af;a!DBt  profit,  and  they  woold  nnt  do  It, 
and  directtid  that  nothing  be  said  about 
It  whatever.  It  is  alao  found  that  the 
deceased  bad  no  notice  or  knowledge  of 
the  danger,  and  that  when  down  under 
the  two  floors  It  was  too  dark  to  see 
much  about  It.  It  was  DeceSBary,  to 
avoid  thts  danger,  only  to  slant  the  Bides 
on  one  side,  that  b^ng  the  side  from 
wblcb,  by  the  formation  of  the  seams,  the 
base  was  removed  from  tbe  clay;  on  the 
other  Bide  the  top  sections  being  removed. 
This  was  a  precaution  which  had  to  be 
taicen  before  the  cut  could  be  used  for  Che 
purpose  for  which  It  was  made,  and  It 
was  against  the  advice  of  the  "  buss  of  the 
cat,"  as  he  Is  termed,  that  the  manager 
compelled  the  cnt  to  be  driven  in  with 
perpendicular  sides.  It  was  negligence  to 
BO  unnecessarily  expose  the  lives  of  tbe 
workmen.  The  sides  were  sloped  after 
tbe  accident.*  This  should  have  been  done 
in  tbe  Arat  Instance,  and  this  life  would 
then  bare  been  spared.  It  was  negligence 
to  go  on  with  the  work  in  the  afternoon, 
after  tbe  rain,  as  tbe  ral  n  Kreatly  Increased 
tbe  danger.  The  negligence  of  the  com- 
pany Is  clearly  established;  but  It  Is 
nought  to  condone  this  by  a  charge  of 
negligence  on  the  part  of  the  deceased  to 
go  In  the  cut  at  the  bottom,  when  his 
work  was  on  tbe  top,  and  that,  being  thus 
guilty  of  contributory  negligence  which 
WHS  the  proximate  cause  of  the  Injury 
which  be  Hustained,  he  cannot,  therefore, 
recover.  But  tbe  record  furnishes  no  sup- 
port for  this  whatever.  The  deceased,  a 
new  man,  and  uninformed  about  the  busl- 
luess,  worked  where  he  was  put  to  work 
by  the  person  In  charge.  He  was  put  to 
work  in  the  top  In  tbe  morning;  and  In 
tbe  evening,  there  being  no  work  for  blm 
to  do  there,  be  was  put  to  work  on  tbe 
bottom.  There  Is  nothing  to  show  that 
be  knew  anything  about  the  danger  then ; 
while,  on  the  other  hand,  it  Is  abundantly 
shown  that  the  def*?ndant  did  thoroughly 
understand  tiie  dangerous  character  of  the 
place,  and  regarded  It  a  question  of 
profit  against  risk.  It  Is  a  case  in  which 
tbe  verdict  of  tbe  Jury  staoaUl  not  have 
been  dlstnrbed,  and  judgment  shonld  have 
been  rendered  on  the  first  verdict.  The 
circuit  court  erred  In  setting  aolde  the  ver- 
dict of  the  Jury  on  the  first  trial,  and  for 
that  cause  the  Judgment  of  the  said  cir- 
cuit court  win  be  reversed  and  annulled 
here,  and  Jndgment  rendered  here  on  the 
first  verdict ;  and  It  thus  becomes nnneces- 
sary  to  notice  any  of  the  proceedings  on 
the  second  trial. 


Norfolk  &  W.  R.  Co.  v.  Groseolosk's 
Adh'r. 

(Suipreme  Cov/rt  of  Appeals  of  Virginia.  July 

18,  1891.) 

IlTJUBT  TO  PABSBNOBBa — ReTIBW  ON  APPBAL. 

I.  A  freight  train,  with  caboose  for  paasen- 
gers,  stopped  at  a  certalD  station,  and  toe  con- 
Hactor,  tQOQgh  he  saw  several  persons  approach- 
ing with  ba^age,  ordered  the  engineer  to  hack 
the  train.  Without  warning,  the  train  was  vio- 
lently hacked  while  the  pusaengers  were  board- 
ing it,  fatally  ln]uring  a  boy  t>etween  five  and 
ilx  years  old,  standing  on  tba  ends  of  the  ties, 


and  about  to  get  <m.  Held,  tbmt  the  railroad  mi 

negligent. 

^.  Where  the  evidenoe,  and  not  the  facts,  are 
oertifled  to  the  sapreme  court,  the  case  will  be 
treated  as  on  a  demurrer  to  evidence;  and  eri- 
denoe  for  the  defendant  that  the  child  was  stand- 
ing behind  the  oar,  between  the  raXta,  mA  at- 
tempting to  dhab  npoa  the  bunker,  will  beit- 
lected. 

8.  In  a  suit  by  the  administrator  at  such  In- 
fant, tbe  contributory  negligence  of  the  parents 
cannot  be  Imputed  to  him,  and  Is  theret<»8  im- 
material. 

4.  Although  the  railroad  reoulred  tare  for  all 
children  over  five  years  old,  tne  faot  that  tbe 
father  pnrohased  no  ticket  for  such  child  will 
not  bar  recovery,  and  whether  or  not  he  knew 
that  a  ticket  was  required  is  immaterial. 

6.  Whore  the  mother  is  not  a  party  to  the 
suit,  and  Is  in  no  way  Interested  therein,  her  deo- 
laratlons,  made  immediately  after  the  ao^den^ 
are  immaterial. 

Error  to  clrcultcourt,  Washington  coan- 
ty;  John  A.  Kelly,  Judge. 

Action  by  tbe  administrator  of  one 
Groaeclose,  an  infant,  against  the  Norfolk 
&  Western  Railroad  Company,  for  tbe 
negligent  killing  of  the  deceased.  Judg- 
ment for  plaintiff.  Defendant  brings  er- 
ror. Affirmed. 

FalkersoBB,  Page  <ft  HArt,  for  plaintiff  In 
error.  F.  S.  Bluit  and  D.  Tiigg,  tor  de- 
fendant In  error. 

Lewis,  P.  The  action  was  to  recover 
damages  for  the  alleged  negligent  killing 
of  the  plalDtiff'B  Intestate,  a  cblld  five 
years  and  one  month  of  age.  On  the  8tb 
uf  February,  1888,  M.  L.  Grosoclose,  ac- 
companied by  bis  wife  and  five  children, 
went  to  Meadow  View,  a  station  on  the 
defendant  road.  In  Washington  county, 
to  take  a  train  fur  Rural  Retreat,  In 
Wythe  county.  He  purchased  of  thede> 
fendant's  agent  at  Meadow  View  two 
whole  tickets  and  two  half  tickets  for  biro- 
self  and  family.  Of  the  five  children,  two 
were  under  five  years  of  age;  tbe  otner 
three  were  over  that  age.  but  under 
twelve.  Before  the  arrival  of  the  train  at 
the  station,  the  father  aslied  and  aecured 
the  assistance  <if  three  gentlemen,  who 
were  prenent,  in  getting  the  children  on 
the  car.  Tbe  train  was  a  local  frelgrbt 
train,  baring  at  its  rear  end  a  caboose  for 
passengers.  Upon  the  arrl  val  ut  the  train, 
and  after  It  had  stopped,  tbe  children  and 
their  adult  attendants  left  the  depot  plat- 
form, and  started  for  the  train.  Several 
passengers  alighted  from  tbe  caboose  car, 
when  Groseclose,  the .  fatber,  with  one  of 
tbe  children,  went  up  thestepa.  and  into 
tbecar.  He  was  followed  by  Mr.Naff.who 
carried  another  cblld.  Following  Nail 
was  Mrs.  Groseclose,  but,  Juat  as  sbe  bad 
gotten  up  tbe  stepa,  the  train,  with  a  vio- 
lent and  sudden  Jerk,  started  backward, 
the  steps  of  the  caboose  striking  tbe  de- 
ceased, who  was  standing  on  the  end  of 
tbe  tlea,  and  throwing  blm  nnder  tbe 
wheels  of  the  traln.wbicli  passed  over  and 
crushed  his  left  teg,  and  inflicted  other  In- 
Juries>  which  caused  his  death  the  same 
day.  The  conductor  of  tbe  train  saw  the 
party  approaching  the  caboose,  with 
their  luggage,  but  paid  nu  attention  to 
them.  In  fact,  he  went  in  another  direc- 
tion, to  see,  as  he  Bays,  about  tbe  frelgbt. 
And,  not  only  this,  bnt  be  deliberate  or- 
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dered  a  brakeman  to  signal  the  eogloeer 
to  back  the  train  when  be  knew,  or  ought 
to  have  known,  that  paasengeni  were  in 
the  art  of  getting  on,  to  whom  no  warn- 
ing whatever  was  given.  The  whintle  on 
th«  engine  was  not  Bounded,  nor  the  bell 
rong,  and  the  only  oignal  to  the  engineer 
waa  a  slight  wave  of  the  braketnan's 
hand.  Un  d  er  these  drcu  ms  t a  nces.  a 
clearer  case  of  calpable  negligence,  or  the 
violation  of  the  duty  o!  a  railrond  com- 
pany, as  a  part  of  the  Implied  contract  to 
carry  safely,  to  give  its  paaungers  time  to 
get  off  and  on  In  safety,  could  hardly  be 
Imagined.  Whart.  Neg.  fi  648;  Itallroad 
Co.  T.  Prlnnein,  (Ta.)  8  8.  B.  Rep.  95. 

Ttae  company,  however,  contends  that 
It  was  negligence  on  the  part  of  the  par- 
ents to  allow  the  deceased  to  stand  at  the 
place  be  was  when  struck,  and  their  can- 
tribotory  negligence  bars  a  recovery.  It 
IB  conceded  that  the  deceased  hlmsw,  by 
reason  of  biB  tender  years,  was  jiod  sai 
Jortat  and  therefore  Incapable  of  contrib- 
utory negligence.  There  was  evidence  for 
the  company,  on  the  question  of  the  par- 
ents' negligence,  tending  to  show  that  the 
deceased,  when  struck,  was  standing  behind 
the  car,  between  the  rails,  apparently  at- 
tempting to  climb  upon  the  bumper.  But 
Uils  evldenm  must  be  rejected,  because  It 
Is  In  eonfllct  with  the  plaintiff's  evidence, 
which  shows  that  he  was  not  between  the 
rails,  but  was  standing  near  the  car  on 
the  ends  of  the  ties.  We  say  the  evidence 
must  be  rejected,  loasmuch  as  the  evi- 
dence, not  the  tacts,  being  certified,  the 
case  stands  In  this  court  as  on  a  demurrer 
to  evidence;  and,  viewing  the  case  in  this 
light,  the  charge  of  contributoty  negli- 
gence Is  not  sustained. 

But  that  Is  a  wholly  Immaterial  ques- 
tion in  this  action.  When  the  t^ult  Is  by  a 
parent  for  the  loss  of  service  caused  by  an 
Injury  to  the  child,  the  contributory  neg- 
ligencn  of  the  plaintiff  is  a  good  defeube; 
bat  Bach  Diligence  Is  not  imputable  to 
the  cblld.  and  la  consequently  not  to  be 
considered  when  the  suit  is  by  the  child  or 
ltj«  personal  repreeentatlve.  Shear.  &  B. 
Neg.  S  4Sa;  Glaasey  v.  Railroad  Co.,  B7Pa. 
St.  173;  Hnffv.  Ames,  16  Neb.  139,19  N. 
W.  Rep.  B28.  The  doctrine  of  Hartfleld  v. 
Boper,  21  Wend.  616,  has  been  repudluted 
Id  this  state,  aa  in  many  other  states  of  the 
Union,  and  the  doctrine eetnblished  as  Just 
stated.  Beach,  Contrib.  Neg.  $  42;  Rail- 
road Co.  T.  OrmBby,27Qrat.455;  Railroad 
Co.  v.  Snj-der,  18  Ohio  St.  40S;  Railway 
Co.  v.  Moore,  59  Tex.  64;  Railway  Co.  v. 
Schuster,  118  Pa.  St.  412,  6  Atl.  Hep.  269; 
Boblasnn  v.  Cone,  22  Vt.  214;  Daley  v. 
Railroad  Co.,  26  Conn.  591 ;  Smith  v.  Rail- 
way Co.,  92  Pa.  St.  450;  Coal  Co.  v.  Braw- 
ley.HS  Ala.  371,  3  South.  Rep.665;  Wymore 
V.  Mahaska  Co.,  78  Iowa,  896,  48  N.  W. 
Rep.  2B4;  Railroad  Co.  v.  Stout,  17  Wall. 
657;  4 Amer.&Eng.Enc.Law.SS.andcases 
cited.  Hence,  when  the  factsare  such  that 
the  child  could  have  recovered  had  bis  in- 
juries iiot  been  fatal,  his  administrator 
may  recover,  without  regard  to  the  negli- 
gence or  presence  ol  the  parents  at  the 
time  the  Injuries  were  received,  and  al- 
though the  estate  Is  inherited  by  the  par- 
ents. Of  course,  ft  Is  essential  tu  a  recov- 
ery In  any  caae  that  negligence  on  the 


part  of  the  defendant  be  shown.  But, 
when  that  Is  proven  In  a  suit  by  the  child, 
the  parents*  negligence  is  no  defense,  he. 
cause  It  is  r^arded,  not  as  a  proximate, 
but  as  a  remote,  cause  of  the  injury.  And 
the  reason  lies  In  the  Irresponsibility  of  the 
child,  who,  Itself  being  incapable  of  negli- 
gence, cannot  authorize  it  In  another.  It 
is  not  correct  to  say  that  the  parent  Is  the 
agent  of  the  child,  for  the  latter  cannot 
appoint  an  agent.  The  law  confides  the 
care  and  custody  of  a  child  non  sal  Jarfa 
to  the  parents,  but,  if  this  duty  l>e  not  per- 
formed, the  fault  is  the  parents',  not  the 
child's.  There  is  no  principle,  then.  In  unr 
opinion,  upon  which  the  fault  of  the  parent 
can  be  imputed  to  the  child.  To  do  so  Is 
to  deny  to  the  child  the  protection  of  the 
law.  Whart.  Neg.  5  312;  Patt.  By.  Acc. 
Law,  93;  Wymore  v.  Mahaska  Co.,  supra. 
In  the  last-mentioned  case,  which  was  an 
action  by  the  administrator  of  a  deceased 
child,  two  years  of  age,  whose  death  was 
caused  by  the  breaking  of  a  bridge  upon 
which  the  child  was  driven  In  a  carriage 
by  its  parents,  the  supreme  court  of  Iowa, 
after  announcing  the  same  doctrine,  adds: 
"Some  authorities  seem  to  make  adlstlnc- 
tlon  between  cases  where  thecontributory 
negligence  of  the  parent  occurs  while  he 
has  the  child  under  hia  immediate  cuntrol, 
and  other  cases  which  occur  when  the 
child  Is  away  from  the  parent;  but  we  are 
of  opinion  tbatthere  isnosufflcientgrunnd 
for  the  dlstinctloo  claimed.  The  authori- 
ty of  the  parent  does  not  depend  upon  the 
proximity  of  the  child."  Thlfi  view  seems 
to  us  correct  in  principle,  and  Is  undoubt- 
edly supported  by  the  great  weight  of  au- 
thority. Jn  a  recent  work,  wherein  the 
Bubject  to  dlBCDBBed  and  the  cases  are  col- 
lected, the  learned  author  says:  "A  doc- 
trine formerly  obtained  in  some  courts  of 
this  country  called  '  Imputed  uegltgence,* 
under  the  operation  of  which.  If  a  child,  of 
such  tender  age  as  not  to  be  capable  of 
earing  for  its  own  safety,  was  negligently 
exposed  to  danger  by  Its  parent  or  guard- 
ian, and  injured,  the  negligence  of  the  par^ 
ent  or  guardian  would  l>e  Imputed  t<}  the 
child, and  the  child  could  not  recoverdam- 
ages  for  the  Injury."  But  this  rule,  he 
adds,  "though-  approved  at  one  time  in 
several  American  Jurisdictions,  has  been 
denied  in  others,  and  seems  fast  going  by 
the  board. "   2  Thomp.  Trials,  {  1687. 

Another  point  made  by  the  company  is, 
and  the  court  at  the  trial  was  asked,  In 
effect,  to  instruct  the  Jury,  that  if  tbefather 
of  the  child,  at  the  time  of  the  accident, 
was  endeavoring  to  take  it  on  the  train 
without  paying  fare,  then  be  could  not  be 
considered  a  passenger,  and  the  liability 
of  the  company  was  not  to  be  determined 
by  the  la  w  relating  to  carriers  and  passen- 
gers. ThteluBtraetlon  was  rightly  raf  used. 
The  purchase  of  a  ticket,  b^ore  entering  a 
railroad  truin,  is  not  neftessary  to  consti- 
tute a  person  a  passenger,  nor  Is  there  any 
evidence  in  the  case  tending  to  show  that 
the  father  was  attempting  to  defraud  the 
company,  or  was  not  acting  in  perfect 
good  faith.  Itdoes  not  appear,  moreover, 
thatbe  knew  a  ticket  for  thedeceased  was 
required.  The  conductor  of  the  train,  a 
witness  for  the  company,  testified  that 
tickets  fur  children  onder  six  years  of  age 
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wtn  not  raqntrtd.  Is  potet  oC  fact,  how- 
ever»  th*  resolatlons  «  tbe  compaDy  re- 
qnlro  hall-rate  ticket*  for  cblldrvo  betweea 
tbe  agen  of  five  and  twelre  ypara..  But,  if 
tbe  condactor  of  tbe  train  wai»  Ignorimt  of 
tbat  reqalrement.  would  It  be  utran^  U 
-Uie  father  of  thedeceaeed  was,alm»?  This 
la  a  matter,  ho  frerer.  of  no  Importance 
wbaterer,  Thedeceawd  undoubtedly  wan 
a  paeaenKer,  and  as  aucb  eatlUed  to  tbe 
ntDioat  degree  ol  diligence  and  care  on  tbe 
part  of  tiM  eompaoy  In  looking  ont  for 
tala  safety.  2  Walt.  Act.  A  Def.  65;  Bait- 
road  Co.  7.  5ueU.  32  <irat.  'iM;  Railroad 
Co.  T.  Mooae.  8S  Va.  827,  9  S.  G.  Bep.  796. 

Complaint  la  abto  made  tA  tbe  action  of 
tbe  circuit  court  in  refusing  to  penult  tbe 
defendant  to  prove  tbe  declarfttioae  of  tbe 
mother  of  tbe  child  Immediately  after  the 
aMldent.  The  aaalgnmeat  of  error  on  this 
point  la  general  In  Its  terms,  and  no  rea- 
•ons  are  urged  In  support  of  It,  nor  ere  we 
aware  of  any  principle  opon  which  the 
declarations  wereadrntaalble.  Tbemother 
Is  not  a  party  to  tbe  suit,  nor  Interested 
in  tbe  reitalt.  Her  declarntluns  were  mere- 
ly hearsay,  and  no  more  bind  tbe  estate  ai 
tbe  deceased  than  would  the  declaration 
of  any  stranger.  There  was  no  arror. 
tberelan.  In  nclodlng  them.  In  Hbort, 
we  And  no  trror  In  tbe  record,  and  tbe 
lodgment  moat  be  affirmed. 

RKBABMOir,  J.,  ecmcora  In  the  rcmilt. 


Bailbt  CoNar.  Co.  et  ah  r.  Pubobll. 
(fivsfrvm  Court  of  ^P^^     P'itvfnta.  July 

MaoBAmai'  Libbs— FoasoLosnn— Amui— iBn^ 

DllfOS. 

L  A  proceeding  to  foreolose  a  BuboMitr&atBc's 
llw  is  a  suit  In  equity. 

3.  Where,  In  a  suit  to  foreclose  s  BOhoon- 
traotor'A  lien,  a  cross -bill  is  filed,  iwd  all  tiie  er- 
Mcnce  brought  into  tbe  record,  the  supreme  court 
will  review  the  setion  of  the  loww  oourt,  end 
ordor  a  deorse  la  aooordance  wi^  eqeily  sad 
lostloeb 

Appeal  from  circuit  court,  Washington 
Bounty;  Jobk  A.  Kbluet,  Judge. 

A  bill  by  Edward  PurcelX,  Jr.,  against 
the  Bailey  Construction  Company,  tbe 
South  Atlantic  &  Ohio Ballroad Company, 
lud  others,  to  foreclose  a  subcontractor's' 
len.   Decree  for  plalntlH.   Defendants  a p- 

J,  B.  Richmoad  and  J.  H,  Wood,  for  ap- 
pellant. Mr.  BlaBCburd,  for  appellee. 

Lkwib,  p.  This  was  a  suit  In  eqnlty  In 
tbe  circuit  court  of  WaehlnKton  county, 
by  the  appellee.  Purcell,  against  the  Bailey 
CuuHtruction  Company,  the  South  Atlan* 
tic  Jk  Ohio  Itallroad  Company,  and  others. 
The  tiuuHtructlon  company  was  tbe  gener- 
al contractor  to  construct  the  South  At- 
lantic Jk  Ohio  Railroad  Company,  and  em- 
ployed tbe  plaintlEf  to  do  certalu  work  aa 
a  subcontractor.  The  M'ork  was  com- 
pleted about  the  1st  of  December,  IIM?, 
whereupon  the  plaintiff  duly  recorded  In 
tbB  proiier  clerk's  office  his  mechanic's  Hen 
for  au  alleged  balance  doe  him,  amounting 
to  about  ^9.000.  The  object  of  tbe  suit 
was  to  enforce  tbe  mechanic's  lien,  and  to 


lecoTer  that  amoant.  ▲  co^  of  tbe  orig- 
inal eontract  between  tbe  partkw  la  exhib- 
ited with  tbe  bill,  wherein  it  was  stlpnlat- 
ed  that  fur  the  work  done  and  materiaiB 
(nmisbed  under  tbe  contract  payment 
sboQld  be  made  on  or  about  tbe  20tb  u( 
each  month,  npon  estluiatea  to  be  ap- 
proved by  the  appellant's  oiglaeer.  Be- 
fore tbe  completion  ol  the  work,  bov  evw, 
tbe  parties  entered  iato  a  new  cuntract, 
dated  Norember  17. 1887,  whereby  It  w»s 
agreed  tbat  tbe  first  contract  shoold  ter- 
minate on  theSOtbof  tbe  same  moDtb.and 
that  the  work  done  by  the  plaintifl  should 
be  meaaored  upon  or  before  the  Ist  d«y  of 
December  of  tbat  year,  and  paid  for  aa 
soon  aa  the  final  estimates  were  flniabed. 
The  bill  cbai^es  tbat  the  wo^  done  by 
tbe  plalatUI  amounted  to  about  4^,000. 
aecordl^  to  the  estimates  of  obs  Charles 
K.  Uoore,  who.  Lt  Is  allegsd,  waa  the  ehivC 
engineer  of  the  constructl<Mi  company. 
But  tbe  company,  both  la  its  aneww  and 
crosH-blll,  dfflilea  that  Moore  was,  at  any 
time.  Itu  chief  engineer;  and  avera,  more- 
over, tbat  tbe  eatlraates  mode  by  hlra  were 
not  only  Inaccurate  and  exceasive,  but 
that  tlie  final  estimates,  upon  which  tbe 

SlalntUI's  claim  Is  based,  were  made  alter 
e  bad  been  dlacbarged  from  the  oompa- 
ay's  service,  wlileh  waa  on  the  19tta  of  Oc* 
tober.  1S8Z.  It  Im  awred  that  be  was 
merely  employed  to  do  work  ae  an  euRl- 
neer  along  with  others,  and  that  tbe  com- 
pany relied  on  Ita  eogineOTS)  Jouea  and 
Hodge,  in  whose  sklM  and  competency  it 
bad  entire  confidence.  Tbe  evidence  in  the 
cause  Is  volumioous,  and  we  do  not  deem 
It  nefleaeary  to  reflew  It.  It  is  enough  to 
say  tliat  we  bave  examined  It  carefully, 
and  are  aatlNQed  that  tbe  principal  con- 
tention of  the  company ,  the  appellant 
here,  ia  supported  by  tbe  record.  It  ap- 
pears tbat.  after  the  completion  of  tbe 
work  done  by  tbe  appellee.  It  waa  ueai»- 
ared  up  by  Jones  and  Sodge,  whose  com- 
petracy  and  integrity  la  not  assailed,  and 
that  they  estimated  tbe  whole  at  921,690.- 
67.  These  estimates,  however,  are  less  by 
several  thousand  dollars  than  those  made 
by  Rollins,  another  of  the  company's  en- 

tlneers,  whose  estimates  amounted  to 
2tt,%i7.4U,  the  reas<msfor  which  dltfezvnce 
are  stated  In  tbe  record.  Taking  Rcdllns' 
estimate  as  the  proper  basis  for  a  settle- 
ment between  tbe  parties.— and  the  appel- 
lant does  not  contend  to  the  contrary, — 
then  there  would  be  a  balance  due  the  ap- 
pelant of  $1,4!^.N5,  as  overpaid.  It  appear- 
ing that  there  has  been  paid  to  tbe  plain- 
tiff various  sums,  at  different  times,  on 
account  of  the  work,  aftgregatlng  929.82]. 
£i.  Tho  decree  against  the  appellant,  and 
ol  which  It  complains,  must  therefore  be 
reversed,  nnd  a  decree  entered  In  Ita  favor 
for  the  sum  of  91,493.85  and  costs. 

It  is  pruper  to  add  that  there  waa  no 
error  In  overruling  tbe  demurrer  to  tbe 
bill.  The  appellant's  contention  waa  that 
the  case  presented  a  simple  questina  uf 
qaantuoi  merir/C,  which,  upon  tbe  authori- 
ty of  Morgan  v.  Carson.  7  Leisb,  238,  and 
other  cases.  bAlonged,  properly,  to  a  court 
of  law,  and  not  to  a  court  of  equity.  But 
a  sufficient  answer  to  this  position  Is  tbat 
the  object  of  tbe  suit  was  to  enforce  an 
alleged  mechanic's  Hen,  and  hence  the  caae 
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fs  ode  ol  eqattable  jarladlctloD.  Cude,  ft 
2484.  Upon  the  merfti.  however,  the  case 
ta  wltli  the  appellant,  as  we  have  said. 


GRATSON  v.  Bt'CH&NAH. 

(Sianme  Court  of  Appeala  of  Ffratnta.  Jiilj 

9,  im.) 

BaUI  OW  LuISS  —  COXSTBDOTION  07  COSTUOT — 
FHMiUUmOHB — SeT-OfJ— PLEADUM — DCPUCITI 
— PABOI.  EVIDBNCB. 

1.  A  cratract  for  the  sale  of  laada,  deacribed 
as  'contalnlDg  140  acres,  more  or  less,  and  known 
IS  the  *  Kelly  Tract,"  will  be  presnmed  to  be  a 
•ale  by  tbe  acre,  In  tba  absence  of  proof  that  it 
wss  a  sale  in  gross. 

9l  When  t£aveBdarre|veaented  that  tlie  tract 
contained  140  acres,  and  included  within  its 
bonndaries  one-half  of  a  oertain  sprioff,  when  in 
,fact  It  only  contained  126  acres,  and  did  not  In- 
clade  the  spring,  the  vendee  Is  entitled  to  m 
abatement  of  the  purchase  price,  to  the  extent 
that  tbe  tract  was  damaged  by  lose  of  the  sf^og, 
H  well  as  tbe  pCQporOoaate  la»  of  the  U  acres. 

a  In  soeh  ease,  a  verttict  MSiwing  defend- 
aat's  damages  at  loOO  for  loss  of  onebalf  of  the 
tprina,  and  C540  for  the  loss  of  14  aorea  of  land, 
sod  iH^^yt-Wg  the  i&anner  In  whioh  ttila  »trm 
■ball  be  applied  towards  the  pnsohase  price,  b 
not  vaane  and  nncertiUn. 

4.  It  waa  proper  to  ref^tse  to  grant  a  new 
trial  upon  tbe  ground  of  newly-dlscorered  evi- 
dence when  tbe  affidavit  in  support  tbsxecrf  does 
not  give  the  data  or  details  ox  a  eanversatlso  be* 
tween  afOant  and  dafandant,  which  is  madu  tlia 
basis  of  the  motion,  as  In  such  case  the  relevancy 
of  the  testimony  does  not  appear. 

0.  Coda  Va-i  8290,  pturides  that,  *>^ta  any  action 
OD  a  ODD  tract,  the  defendant  may  file  a  plea,  sl- 
legii^  aay  each  failure  bi  the  coDslderatlon  ai 
tbecaotraafe  •  •  •  as  wouldsntltle  bin  to  re- 
oover  datnagta  at  law,  *  *  *  oa  te  relief  la 
equity,  •  ^  •  alleging  any  soch  matter  aris- 
ing under  the  conbaot,  eniating  before  its  ezeco- 
tion,  as  would  entitle  him  to  relief  In  equity.  " 
Beta  that,  in  an  action  to  recover  the  porchase 
price  of  land,  the  vendee  may  plead,  way  of 
sstetr,  aod  prove  by  parol,  that  thevenaor  false- 
ly repreaented  tbat  aewlaia  spaliicrwas  apoa  the 
land,  althoagh  snoh  spriiiK  was  not  raaationed  1& 
the  contract  of  sale. 

&  A  plea  of  set-off,  showing  that  there  was  a 
partial  fail  ore  of  cooslderation,  In  that  a  spring 
was  represented  to  be  on  the  land,  when  In  tact 
it  was  not,  atnt  tt»t  there  waa  a  defldenoy  of  U 
acres  In  the  tract,  ia  not  doaN& 

Error  to  clrcnit  coart,  Smytbe  coontj ; 
John  a.  Kria^y^  Judge. 

Action  by  Grayaun  against  Tbomas  M. 
Boehanan  on  two  booda  tfiveo  to  ae- 
care  the  purcfiaae  price  of  looda.  Judgment 
sUowlnicaaet-off.  Plain  tin  appeals.  This 
action  was  on  two  bonds,  lor  f 1,000  each, 
ezecQted  by  the  defendant  tu  the  plaintiff, 
tiraysoo,  tor  the  last  two  deferred  pay- 
taents  of  purchase  rouoey  fur  a  certain 
tract  of  land  situated  in  that  county.  In 
tne  written  contract  between  tbe  parties 
for  tbe  land,  the  tract  is  described  as  tbe 
"Kelly  Tract,"  and  "containing  one  hun- 
dred and  forty  acres,  more  or  less, "for 
which  tbe  defendant  agreed  to  pay  tbe 
SDm  of  96,000.  It  does  nut  appear  tbat  a 
deed  to  the  land  has  ever  been  delivered 
to  tbe  defendant.  The  defendant  offered 
a  special  plea  of  set  off,  averring  that  tbe 
tract  was  represented  by  tbe  vendor,  at 
the  time  of  the  purchase,  to  contain  140 
acres,  and  that  It  included  within  its  lim- 
its one-balf  of  a  spring  on  tbe  north-east- 
ern portion  of  the  tract,  which  was  tbe 
only  rnoning  water  on  tbe  entire  tract, 
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except  a  small  spring  on  tbe  opposite  B)d» 
of  the  tract,  and  tbat,  relying  upon  these 
r^rraentatlons,  he  contracted  topurchnse 
the  land.  The  plea  then  goes  on  to  aver 
that  tbe  tract  did  not,  In  (act,  contain  as- 
much  as  140  acres,  as  represented,  but  odly 
las  acres,  and  that  tbe  said  spring  Is  noc 
Included  wltbln  tbe  tract,  nor  any  part 
thereof.  Wherefore  it  is  further  averred 
there  had  been  a  failure  of  conslderatioD 
to  the  extent  of  14  acres  of  land  and  one- 
bait  of  the  said  spring,  and  tbat  the  de- 
fendant has  been  tbweby  dauraged  to  the- 
extent  o(  93.000.  Tbe  plain tltl  objected  to> 
the  plea,  and  moved  the  court  to  reject  it, 
whicb  motion  was  overruled.  The  defend- 
ant offered  evidence  before  tbe  iury.  ntaicl» 
was  not  excepted  to.  tending  to  suHK>rt 
the  averments  of  the  plea,  and  tbe  plain- 
tiff lutruduced.  evidence  tending  to  support 
tbe  contrary  visw;  that  la,  tbat  tbe  sale- 
was  hi  gross,  and.  that  there  was  no  rep- 
resentation on  his  part  that  tbe  tract  In- 
cluded any  part  of  the  spring.  The  verdict 
(rf  tbe  Jury  was  asMlows:  "We,  the 
ry,  find  fur  Che  plaintiff  92^000.  tbe  debt  li» 
tne  declaration  mentltMoed,  with  loteieet 
(HI  91>00(1,  part  thereut,  (roai  January  1^ 
187ft.  and  on  91,000.'  the  reaidne  thereof, 
from  January  1, 1880.  subject  to  a  credit 
ut  9S8S.S8,.  as  of  October  11, 188S,  and  9613.- 
Td,  as  of  October  sa,  Ui83.  And  we  further 
had  for  the  defendant  as  offsets  to  said 
debt,  9600  damages  for  the  loss  of  ons-half 
oL  the  spring  ia  contro-versy,  and  9540  as 
an  abatement  tor  di^eit  of  fourteen  acres 
of  tbe  land,  to  be  applied  to  said  bonds  in 
tbe  order  im  wblrb  tbegrlaU  dae."  Tbe 
court  overruled  a  motion  for  a  new  trial, 
and  gavejudgment  oo  tbe  verdict;  where- 
upon tbe  plaintiff  applied  for  and  ol>- 
taiued  a  writ  of  error. 

8.  W.  WWiojus,  for  plain  tut  in  error. 
i^eSCy,  BoclntBAa  A  fueZMoan,  for  defend- 
ant In  esEor. 

Lewis,  P.,  (afber  ataUag  tbe  faeta.)  The- 
doctrine  la  estabUahed  oy  numerous  de- 
cisions of  tbia  court  tbat  tbe  uae  of  the 
words  "more  or  leas,"  or  "aniipoeed  to 
contain  so  many  acres,  more  or  less,"  in 
a  deed  or  contract  (or  land,  will  nut  re- 
lieve the  vendor  or  vendee,  as  tbe  case 
may  be.  from  tha  obligation  to  make 
compensation  lor  an  excess  or  deficiency 
beyond  what  may  be  reasonably  attrib- 
uted to  small  errors  from  variations  of  In- 
struments or  otherwise,  unless.  Indeed,  is 
contract  of  bazard  was  intended.  But,  Id 
the  absence  of  proof  tbat  it  was,  tbe  pre- 
sumption is  that  it  was  not-,  that  is,  that 
the  parties  contracted  with  reference  to 
quantity,  which  Influenced  tbe  price.  In 
other  words,  that  tbe  sale  was  by  the 
acre,  and  not  In  grose.  It  is  equally  well 
settled  that  contracts  of  haxard,  though 
not  void,  are  yet  not  r^arded  with  favor. 
The  presumption,  as  we  have  said,  la 
against  them,  and  this  presumption  can 
be  repelled  only  by  clear  and  convincing 
proof.  Caldwell  v.  Craig,  21  Urat.  182; 
Watson  V.  Hoy,  28  Grat.  698;  Benson  t. 
Humphreys,  75  Va.  196;  Trinkle  v.  Jack 
son.  S6  Va.  238,9  S.E.Bep.  886.  Inthepres- 
ent  case  the  parties  contracted  for  tba 

Gayment  of  the  gross  sum  ol  96.000  for  tbe 
uid,  wbteh  in  the  written  contract  Is  de* 
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«crib«d  as  "contalniDg  one  hundred  and 
fortj  acres,  mere  ur  lees,  and  known  as 
tbe  *Kelly  Tract.*"  The  presamption, 
therefore.  Is  that  tbe  quantity  Influenced 
the  price,  and  that  the  sale  was  by  the 
■acre. 

The  defendant,  however,  not  only  sets 
up  In  the  Bpeclal  plea  a  deficiency  of  14 
acres  In  quantity,  but  avers  that  the  tract 
4aes  not  include  within  Its  boandarle^  one- 
half  of  a  certain  sprinK.  which  the  vendor 
represented  it  to  include,  and  with  refer- 
«nce  to  which,  It  Is  averred,  the  contract 
was  made:  and  to  this  extent  he  claims 
there  has  been  a  failure  of  conslderatlOQ, 
and  that  he  is  entitled  to  an  abatement 
of  tf»e  purchase  money  accordlnf^ty.  The 
^neral  rule  of  compensation.  In  a  case  of 
deficiency  in  quantity  within  the  bounda- 
ries of  the  land  contracted  fur,iBaccordlnf; 
to  the  avera^  value  of  the  whole  tract ; 
and  this  was  the  rule  applied  by  the  Jury, 
tinder  an  Instruction  from  the  court.  In 
the  present  catie,  so  far  as  the  deficiency 
in  the  land,  independently  of  one-half  on 
tbe  spring,  was  concerned,  there  being  no 
peculiar  circumstances  to  take  the  case 
out  of  the  general  ryle.  Bat,  as  to  the 
loss  of  one-half  of  the  spring,  a  different 
rule  necessarily  applies.  As  to  that  the 
Jury,  being  of  the  opinion  that  tbe  defend- 
ant had  been  damaged  f600,  found  accord- 
ingly. Upon  this  point  tbe  Instruction 
was  that  if  tbe  Jury  should  believe  from 
the  evideace  lhat  the  plaintiff  represented 
to  the  defendant,  at  the  time  of  the  sale, 
that  one-half  of  the  spring  in  tbe  plead- 
ings mentioned  was  on  the  Kelly  tract, 
and  that  the  defendant  relied  upon  the 
representations,  and  If  they  should  believe, 
farther,  that  the  half  of  said  spring  was 
not  on  the  Kelly  tract,  then  that  the  d3- 
tendant  was  entitled  to  an  abatement  of 
the  purchase  price  to  the  extent  to  wbich 
the  tract  was  damaged  by  the  loss  of  the 
half  of  said  spring,  estimating  tbe  price 
-of  the  land,  including  half  of  the  spring, 
at  ¥6,000.  The  case  was  thus  properly 
submitted  to  the  Jury  on  the  question 
of  failure  of  consideration,  and  the  Jury, 
-upon  the  evidence,  which  was  conflicting 
as  to  what  the  real  contract  between  the 
parties  was,  having  found  for  the  defend- 
ant, its  finding,  approved  as  It  was  by  the 
trial  Judge,  ought  not  to  be  disturbed  by 
this  court.   Caldwell  v.  Craig,  21  Grat.  182. 

The  appellant,  however,  contends  that 
the  defense  set  up  In  the  special  plea  was 
not  a  proper  onefor  aconrtoflaw,  because 
It  seeks  to  contradict  the  written  con- 
tract, and  to  incorporate  Into  It  entrane- 
xius  matter,  by  parol  evidence.  There  Is 
no  mention  of  Che  spring  In  the  written 
contract,  and  the  point  of  the  objection 
Is  that.  If  there  was  any  mistake  In  that 
particular,  the  proper  remedy  was  In  eq- 
uity to  relorni  the  contract.  If  this  were 
a  suit  for  that  purpose,  there  is  no  doubt 
that  parol  evidence  would  be  admissible 
to  show  what  the  true  agreement  was; 
that  Is  to  say,  whether  the  contract  was 
in  gross  or  by  the  acre,  and  also  whether 
or  not  the  parties  contracted  for  one-half 
of  tbe  spring,  as  alleged  In  tbe  plea.  "In 
all  such  cases,**  says  Judge  Story,  "If  the 
mistake  Is  clearly  made  out  by  proofs  en- 
tirely satisfactory,  equity  will  reform  the 


contract  so  as  to  make  It  conformable  to 
the  precise  Intent  of  the  parties. "  1  Rtoryt 
Eq.  Jur.  S  And  to  tbe  same  effect  is 
Mauzy  v.Sellars.26  Orat.  641,  when*  It  was 
distinctly  held.  In  conformity  wltb  aJlthc 
authorities,  that  the  mistake  may  be 
shown  by  parol  proof,  and  that  relief  will 
be  granted,  whether  the  mistake  Is  set  ap 
by  bill  or  as  a  defense.  In  all  such  cases, 
however,  where  mistake  alone  Is  set  up  aa 
aground  for  relief,  the  mistake  must  be 
mntual.  Bnt  the  same  relltf  Is  afforded 
where  there  has  been  a  mistake  on  one 
side,  accompanied  by  fraud  or  other  Ineq- 
uitable conduct  on  the  other.  Railroad 
Co.  V  Dunlop,  86  Va.  846, 10  S.  E.  Rep.  239. 
In  the  presentcase  the  Jury,  on  this  branch 
of  the  case,  found  for  the  defendant ;  so 
that,  whether  the  plaintiff  was  mistaken 
in  representing  that  tbe  land  Included  one- 
half  of  the  spring,  or  whether  he  fraudu- 
lently made  such  representation.  Is  imma- 
terial; tor,  In  either  case,  the  defendant. 
In  good  faith,  relied  upon  that  representa- 
tion, and  In  either  case  he  would  be  enti- 
tled, upon  the  state  of  facts  found  by  the 
Jury.  Co  relief  In  eqnlty. 

Why,  then,  under  the  comprebensdve 
terms  of  the  statute  relating  to  the  spe- 
cial plea  of  set-oD,  is  he  not  entitled  tu  re- 
lief In  this  action?  That  statute,  now 
carried  Into  section  8299  of  the  Code,  en- 
arts  as  follows:  "In  any  action  on  a  con- 
tract, tbe  defendant  may  file  a  plea,  alleg 
Ing  any  such  failure  in  the  consideration 
of  the  contract,  or  fraud  In  Its  procure- 
ment, or  any  such  breach  of  any  warranty 
to  him  of  the  title  or  the  soundness  of  per- 
sonal property,  for  the  price  or  value 
whereof  he  entered  Into  the  contract,  or 
any  other,  as  would  entitle  him  to  recover 
damages  at  law  from  the  plalntllT,  or  the 
person  under  whom  the  plaintiff  claims, 
or  to  relief  In  equity.  In  whole  or  In  part, 
agalttsttbe  obligation  of  theeontract;  or, 
if  the  contract  be  by  deed,  alleging  any 
such  matter  arising  under  the  contract, 
existing  before  its  execution,  or  any  ancb 
mistake  thnreln,  or  in  tbe  execution  there- 
of, or  any  such  other  matter  as  would  en- 
title bim  to  such  reliet  in  equity,  and  In  ei- 
ther case  alleging  the  amount  to  which  be 
Is  entitled  by  reason  of  the  matters  con- 
tained in  the  plea.  Every  such  plea  shall 
be  verified  by  affidavit."  Tbe  plea  In  tbe 
present  case  sufficiently  conforms  to  this 
statute,  except  that  it  was  not  sworn  to. 
It  does  not  affirmatively  appear,  however, 
that  tbe  omission  to  swear  to  It  was  a 
subject  of  objection  in  the  lower  court. 
But,  be  that  as  It  may,  the  defSct  la  not 
cue  for'  which  the  Judgment  will  be  re- 
versed. Inasmuch  as.  upon  a  anrvey  of  tbe 
whole  record,  the  Judgment  appears  to 
be  substantially  right.  The  case  was 
fully  gone  Into  before  the  Jury,  and  Its 
merits  ascertained.  The  material  aver- 
ments of  the  plea  were  found  to  be  true, 
and  hencethe  omission  to  swearto  it  does 
not  warrant  a  rnveraal  of  tbe  Judgment. 
Fleming  r.  Toler,  7  Grat.  310;  Bank  v. 
Waddlll,  27  Grat.  448;  Payne  v.  Grant,  81 
Va.  165;  4  Minor,  lust.  870,  874,  and  cases 
cited. 

The  contention  that  the  plea  is  bad  for 
duplicity  is  met  by  a  twofold  answer,  tIb.  : 
(I)  That  objection  to  a  plea  on  ttiat 
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^oond  can  be  taken,  at  common  law, 
only  by  special  demurrer,  which  it)  not 
now  available  In  Virf^nla,  except  as  to 
dilatory  pleas,  (4  Minor,  Inst.  939;)  and 
<2)  tbat  the  plea  In  setttng  up.  as  It  does, 
a  partial  failon  of  consideration,  as  well 
on  tbe  ground  of  a  deficiency  of  14  acrea  o( 
tbe  land  as  ot  the  loss  ot  one-lialf  of  the 
sprlDg,  ia  not  double  becaase  the  matters 
■ileiced constitute  but  one  cunnecteU  prop- 
oslttoii  or  SMtUe  point  As  well  m\K^t  it 
be  contended  tbat  a  mpanite  ptoa  onsfat 
to  have  been  filed  for  each  one  of  tbe  14 
acres. 

It  Is  also  lacdated  that  the  verdict  ought 
to  have  been  set  wide  lor  vasroeneBs  and 
oncertalnty.  The  verdict  assesses  tbe  de- 
fendant's damases  at  1600  (or  the  loss  ot 
one-half  of  the  sprinji;,  and  f540  for  the 
loss  t)(  14  acrM  of  tbe  land,  and  directs 
tbat  theae  sums  "be  applied  to  said  bonds 
In  the  order  in  which  they  fall  due. "  The 
declaration  Itself  states  when  the  bonds, 
reapecttvely.  fell  due.  and  we  see  no  dltfl- 
cultyln  applying  thecredlta  as  the  verdict 
directs;  that  is.  us  of  the  date  of  the  ma- 
tority  of  the  bonds,  respectively. 

Lastly,  it  is  contended  tbat  a  new  trial 
onicht  to  have  been  Kranted  for  after-dis- 
covered evidence.  An  affidavit  of  one 
John  M.  Humphreys  was  tiled,  to  the  effect 
that  several  years  before  the  trial,  and 
after  the  purchase  of  the  land  by  the  de- 
fendant, the  latter  admitted  to  the  affiant 
that  he  had  no  Intereet  In  the  sprlnc:. 
And  there  was  also  an  affidavit  b.r  the 
plaintiff  that  tbe  evldencehad  been  discov- 
ered since  the  trial,  and  that  reasoiiablu 
diligence  could  nut  have  secured  It  at  tbe 
trial.  The  affidavit  of  Humphreys,  how- 
ever, does  not  Klve  the  details  of  the  con- 
versation between  tbe  defendant  and  him- 
self, nor  does  it  state  when  the  adralaalon 
was  made.  And  If  It  was  made  after  the 
defeadant  discovered  by  the  survey,  made 
subsequent  to  the  sale,  that  he  had  no  in- 
terest In  the  spring,— and  son  constut  It 
was  not, — then  the  admission  was  not 
material,  because  since  that  dlcovery  the 
the  defendant  has  made  no  claim  to  the 
spring,  bat  only  to  an  abatement  of  the 
purchase  money.  If,  on  the  other  hand, 
It  was  made  before  the  survey,  then  the 
evidence  was  collateral,  and  could  not 
avail  as  ground  for  a  new  trial.  Inasmuch 
as  It  would  only  tend  to  contradict  the 
defendant,  and  discredit  him  as  an  oppos- 
ing witness.  Bead's  Case.  23  Grat.  946; 
4  Minor.  Inst.  769.  and  cases  cited.  Dpon 
the  whole,  without  going  more  fully  Into 
tbe  cane,  we  are  of  opinion  that  the  Judg* 
meat  is  right,  and  that  the  same  must  be 
affirmed. 


Mayp]eu>  v.  Savannah,  G.  &  N.  A.  B.  Ck>. 
(Sinrrmie  Court  <tf  Oeorgia.  July  18, 1891.) 

fUlLSOAD  COMPimBS  — NeoLIOBNCK  —  EVIDBNCS. 

1.  The  locomotive  engineer,  from  whose  nee- 
Ugent  act  tbe  injury  oomplainea  of  wassustalneo, 
Is  an  agent  of  the  corporation  within  the  mean- 
ing of  ue  statute  of  October  29,  1880,  and,  he  be- 
ing dead,  the  person  injured  la  an  incompetent 
witness  to  testify  in  his  own  behalf  to  saoh  neg- 
ligent act,  it  not  appearing  that  any  sorvlvlDg 
omoer  or  agent  of  the  corpotatlon  was  present. 

3b  A  custom  or  usage,  obvlouslr  &ngeroQB, 
and  the  fiacts  alleged'  In  the  plainnff's  declara- 


tion showing  tbat  It  would  be  daugerons,  is  not 
admissible  to  ezonse  contrlbntory  neRligence  by 
the  plaintiff,  more  especially  where  it  did  not 
appear  that  such  custom  or  usage  had  been  adopt* 
ed  by  the  defendant,  or  that  it  prevailed  at  the 
place  or  on  the  partloolar  railway  oonoemed. 

8.  Tbat  thepl^ntlff  aoted  cautiously  Is  a  oon- 
clnsion,  not  a  mere  fact,  and  he  lu  not  competent 
to  testify  In  general  terms  that  he  so  acted. 

4.  Where  an  employe  of  a  railroad  engages 
another  person  to  work  In  bis  place,  private  in- 
structioDS,  given  by  the  former  to  toe  latter,  m 
to  how  the  work  shonld  be  ezeoated,  are  not 
oompriwnt  arldmoe  to  affect  the  company. 

5.  There  was  no  error  la  granUng  a  nomatt. 
(SyUaima  by  the  Court) 

Enror  from  superior  court,  Spaldlnx 
county;  Jaues  S.  Bovnton,  Judge. 

Gm.  W.  Austta,  Bryan  A  DlckCB,  and 
Cobb  A  Walker,  for  plalntlK  In  error. 
HatI  A  Hammond,  tor  aetendant  in  error. 

SiMHONB,  J.  Mayfleld  sued  the  railroad 
company  for  damages  for  a  i>erdonal  Inju- 
ry, which  he  alleged  was  sustained  by  him 
while  In  the  discharge  of  his  duty  as  an 
employe  of  the  company,  In  attempting 
to  couple  tbe  engine  to  a  car.  Tbe  decla- 
ration nlleged,  among  other  things,  tbat 
tbe  Injury  was  caused  by  tbe  careless  and 
negligent  Jerking  and  driving  of  tbe  en 

f;lne,  and  that  the  machinery  was  defeet- 
ve,  in  that  the  foot-board  or  rim  aronnd 
the  pilot,  on  which  plaintiff  atppped  to 
matte  the  coupling,  was  too  narrow  to 
raaxe  a  secure  footing  at  such  a  point  of 
danger.  The  plaintiff  was  Introduced  aa 
a  witness  In  his  own  behalf,  and,  being 
apked  how  he  came  to  be  hurt,  aairi :  "Aa 
I  went  to  get  upon  the  cow-catt  her,  the 
engineer  put  on  steam,  which  caused  the 
engine  to  jerk  vlolaitly  forward,  and  my 
foot  to  slip."  Defendant  objected  to  this 
testimony,  on  the  ground  tliat  Carroll, 
the  engineer,  was  dead,  and  plaintiff,  un- 
der the  act  of  1889,  could  not  testify  In  hla 
own  favor.  The  objection  was  sustained, 
and  the  plaintiff  excepted.  Being  asked 
by  counsel,  "  What  was  the  usual  custom 
in  making  such  couplings  of  such  englnea 
and  cars?"  defendant'scounsel objected  to 
the  proof  of  "usual  cuatom."  The  court 
sustained  the  objection,  and  plaintiff  ex- 
cepted. Plaintiff  also  testified  that,  In  or- 
der to  make  the  coupling,  he  had  to  get 
upon  the  rim  of  the  pilot,  which  was 
about  one  and  a  half  inchea  broad.  It  la 
bmad  enough  to  be  safe  by  practice  and 
by  being  careful.  He  had  always  done  It 
with  safety  before.  He  wasvery  cautioua 
In  gettlug  on  there.  Defendant'a  counsel 
moved  to  rule  out  the  witness*  answer 
that  be  got  on  there  very  cautiously. " 
The  court  sustained  the  motion,  and  ruled 
out  the  answer,  to  which  plaintiff  except- 
ed. Plaintiff  also  testified  that  he  was 
working  that  day  for  the  company  In 
tbe  place  of  Robinson,  and  that  Iloblnaon 
told  him  to  get  upon  the  pilot,  as  he  blin- 
selt  had  always  done.  Defendant  moved 
to  rule  out  this  answer,  which  motion 
was  granted,  and  plaintiff  excepted. 
Plaintiff  having  closed  his  case,  on  motion 
of  defendanc's  counsel  the  court  granted 
a  nonsuit,  to  which  plaintiff  excepted. 
These  are  the  questions  made  In  this  bill 
of  exceptional  for  decision  by  this  court. 
1.  Was  the  court  right  In  ruling  tbat 
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the  plaintiff  could  not  testify  as  to  any 
transactUm  tbat  occarred  with  GarruU, 
the  enKtneer,  he  being  dead  at  the  time  ul 
the  trial?  The  act  approved  October  29, 
1889,  (Pamphlet,  p.  85,)  declares:  "Where 
any  enlt  1b  Instituted  or  derpcded  by  a  cor- 
poration, tbe  opposite  party  shall  not  be 
admitted  to  testify  lu  his  own  behalf  to 
transuctlous  or  commuulcatlons  solely 
with  a  deceased  or  Insane  officer,  or  agent 
of  the  corporation,  and  not  also  with  sur- 
TlTlng  and  sane  peraous,  officers,  or aseots 
of  said  corporation.  **  It  wascontended  by 
eoansel  for  plaintiff  In  error  that  the  de- 
ceased engineer  was  neither  an  officer  nur 
an  Bgeat  of  the  corporation  within  the 
meaning  of  this  section  of  the  act,  bat 
was  a  mere  servant  of  the  company,  and 
tbat  therefore  the  court  erred  in  not  al- 
lowing plaintiff  to  teatliy  to  what  the  en- 
gineer dl4l  at  the  time  plaintiff  was  In- 
jured. "  While  the  line  of  demarfeatlon  be- 
tween tbe  relation  of  principal  and  agent 
and  that  of  master  and  servant  Is  exceed- 
ingly difficult  to  define, "  we  are  inclined 
to  think,  under  our  Code,  that  the  enfil- 
neer  was  such  an  agent  as  was  contem- 
plated  by  this  act.  Section  2302  of  the 
Code  dedarea  that  **  the  principal  la  not 
liable  to  one  agent  for  injui'les  arising 
from  the  negligence  or  misconduct  of  oth- 
er agents  at>out  the  same  business. "  Sec- 
tion 3033  declares  that  "a  railroad  compa- 
ny shall  be  liable  for  any  damage  done  to 
persons  *  *  *  by  the  running  of  tbe  lo- 
comotives or  ears,  *  •  •  unless  tlie 
company  shall  make  it  appear  that  their 
agents  have  exercised  all  ordinary  nud 
reasonable  care  and  diligence.**  Section 
3034  declares  that  "no  person  shall  recov- 
er damage  from  a  railroad  company  for 
Injury  to  hlmbt>lf.  *  *  *  If  the  com- 
plainant and  tbe  agents  of  the  company 
eve  botbat  fault,  tbe  former  may  recuver." 
These  sections  seem  to  us  to  treat  «n- 

Rloyes  of  corporations  as  agents  thereof 
I  their  particular  lines  of  duty,  and  this 
court,  In  construing  these  different  sec- 
tions, has  frequently  treated  them  as 
agents.  The  legislature,  knowlngof  these 
sections  of  the  Code  aud  the  construction 
placed  upon  them  by  this  court,  must 
have  used  the  words  In  tbe  act  under  con- 
sideration in  the  same  sense;  and  when 
they  provided  that  the  opposite  party 
shall  not  testify  in  his  own  behalf  to 
transactions  or  communications  solely 
with  a  deceased  or  insane  officer  or  agent 
of  the  corporation,  they  meant.  In  our 
opinion,  to  Include  employes  of  the  corpo- 
ration as  agents  thereof.  And  there  is 
good  reason  for  putting  this  constrnctlon 
npou  *\r.^H  section  of  the  act.  The  case 
now  TiDocr  ctinslderation  shows  tbe  ne- 
cessity of  such  a  construction.  We  gather 
from  tbe  bill  of  exceptions  and  tbe  argu- 
ment of  counsel  that  the  purpose  was  to 
prove  by  this  witness  that.  Just  as  he  had 
put  one  foot  upon  the  rim  of  the  pilot,  the 
engiueer  put  on  steam,  and  this  caused  a 
Jerk  by  the  engine.  If  the  engineer  saw 
him  attempting  to  mount  tbe  rim  of  tbe 
pilot,  aud  put  on  the  steam,  thus  cau»- 
Ing  the  engine  to  Jerk,  It  would  have  been 
a  neglli^ent  act  on  bis  part,  and  the  Jury 
would  likely  have  found  a  verdict  for  tbe 
plaintiff,  if  nothing  ehw  had  appeared  to 
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show  tbat  the  plaintiff  was  not  entitled 
to  recover.  Tbe  engineer,  being  dead, 
could  not  contradict  or  answer  tbe  plain- 
tiff's evidence  if  it  was  untrue;  and  tne 
company  on  this  vital  point  would  hav* 
been  at  the  mercy  of  the  plaintiff.  It  Is 
argued,  also,  that  this  was  not  a  transac- 
tion between  the  plaintiff  and  the  eugl- 
iieer.buta  single  act  on  the  part  of  the  en- 
gineer himself,  and  therefore  did  not  come 
within  the  terms  and  meaning  of  tbe  stat^ 
ute.  We  think  the  act  of  tbe  engineer  Is 
covered  by  the  word  **  transaction  **  used 
In  this  section.  The  plaintiff  was  at- 
tempting to  mount  the  pilot.  Tbe  engi- 
neer put  on  the  steam  causing  tbe  en* 
^ne  to  Jerk ;  and  tbe  plaintiff  was  lujured. 
This  was  a  transaction  about  which  our 
party  is  forbidden  to  testify,  the  aKeot  of 
the  opposite  parley  being  dead.  There 
was  no  error,  therdor^ In  ruling ootplain- 
tiff's  testimony  upon  this  pidnt. 

2.  There  was  no  error  io  ruling  tbat  the 
usual  custom  in  making  car-coopllngs 
was  not  admissible.  It  will  be  observed 
that  the  witness  was  not  asked  as  to  tbe 
custom  of  this  particular  railroad,  nor  as 
to  the  custom  of  tbe  railroads  at  tbe  par- 
ticular place  where  he  was  Ininred,  but 
was  asked  as  to  tlu  nsnal  custom  of  mak- 
ing car-couplings  on  such  engines.  We  do 
not  think  that  this  was  sumclent  to  bind 
the  company ;  the  custom,  if  it  existed,  be- 
ing obviously  dangerous,  and  the  declara- 
tion allpglng  that  **  the  machinery  was  de- 
tective, in  that  tbe  foot-board  or  rim 
around  the  pilot,  on  which  plaintiff  stepped 
to  make  the  coupling,  was  too  narrow  to 
make  a  secure  footing  at  such  a  point  ol 
danger, "  As  to  InadmlsBlbility  of  usage 
or  custom  to  excuse  negligence,  see  Deer. 
NeK.  S  9;  Bailey  v.  New  Haven,  etc.,  Co., 
107  Mass.  496;  Hill  v.  Railroad  Co.,  55  Me. 
43»;  Hanilttoa  v.  Railroad  Co., 86  Iowa. 
82;  aeveiand  v.  Steam-Boat  Co.,  6  Boa, 
623;  Miller  v.  Pendleton,  8  Gray.  547; 
Kuhns  V,  Railroad  Co.,  (Iowa,)  31  K.  W. 
Rep.  .S68;  Larson  v.  Tobln,  (Minn.)  44  N. 
W.  Rep.  107S;  Whltsett  v.  Railroad  Co., 
riowa.l  26  N.  W.  Rep.  104;  Railroad  v. 
De  Bray,  71  Ga.  407,  and  cases  cited  Id 
Railway  Co.  v.  Flannagan,  83  Ga.  6l».  B 
£.  Rep.  471. 

8.  There  was  no  error  In  mllaff  oat 
plaintiff's  answer  that  be  got  on  tbe  pilot 
very  cautiously.  A  witness  may  state 
facts,  but  not  his  own  conclosion  from 
those  facts.  This  was  a  conclusion  nf  the 
witness,  and  was  the  very  qnestion  which 
the  Jury  was  to  decide, — whether  be  had 
got  upon  the  pilot  cautiously  or  careless- 
ly. It  was  the  same  as  if  he  had  eafik 
that  he  was  not  n^llgent  in  getting  up- 
on the  pilot.  He  might  have  stated 
whether  he  attempted  to  mount  hurriedly 
or  slowly;  bow  far  he  was  from  the  en- 
gine when  he  raised  his  foot  to  make  tbe 
attempt;  where  he  placed  bis  foot;  and 
things  of  that  sort,  leaving  the  Jury  to 
say  from  these  facta  whether  it  was  donft 
cantlonsly  or  carelessly, 

4.  Nor  was  there  error  In  ruling:  oat 
plaintiff's  answer  to  the  question  of  de- 
fendant's counsel  that  Robinson  told  him 
to  get  upon  the  pilot  as  he  bimeeff  had  al- 
ways done.  It  apiwore  from  tbeevldeoce- 
tbat  Robinson  was  a  car-«oupler  himself. 
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oDd  had  faired  tbhi  plaintiff  for  that  day 
to  work  In  hiB  place.  We  do  not  think 
that  any  iDBtmctlon  which  BobluBoo  may 
ttave  Ktven  him  wlien  be  btred  him  to 
work  in  bis  place  wonld  be  admissible  to 
bind  thjecompauv, 

5.  The  next  exception  eomplalna  that 
the  court  erred  in  ^antln^  a  nonanlt  un- 
der the  evidence  In  the  case.  We  do  not 
think  so.  The  evidence  shows  that  the 
engine  was  inoTing  at  the  rate  of  fonr  or 
Ave  milea  an  hour;  that  there  was  a  rim 
one  and  a  bait  Inches  broad  aroond  the 
pilot;  and  that  the  platntlif  undertook  to 
mount  this  rim,  and  stand  on  a  spaceonly 
an  Inch  and  a  half  broad,  while  the  en^ne 
was  in  motion  at  that  rate  of  speed.  It 
seems  to  as  that  this  was  clearly  an  act  of 
negligence,  if  not  gross  negligence.  This 
act  was  as  negligent  as  the  act  in  the  case 
of  Ron!  V.  Railway  Co.,  (Ga.)  11  8.  E. 
Rep.  6I18,  it  not  more  so.  TherH  the  plaln- 
ttll  undertook  to  mount  the  engine  by  the 
steps,  and  was  injured,  and  we  held  that 
he  could  not  reROver.  Here  he  undertook 
to  jump  from  the  groand,  and  light  upon 
a  rim  only  an  Inch  and  a  halt  broad,  with- 
out anything  to  bold  to,BO  far  as  appears 
from  anything  In  tblB  record,  after  he  bad 
got  upon  the  rim.  Judgment  affirmed. 


PSRSErERANCB  MiN.  CO.  T.  BiSANBR. 
(Supreme  Court  ofOtarQia.   May  fl,  1891.) 

BsnUKCB  TO  AUJOITOB  —  POWBRS  —  PLACB  OF 
HSAHlXe  —  JOBISDICTIOK  —  WaIT£B  OF  ObJBO- 

Doxft— FiKDiNOS— Evidence. 

1.  Where  one  appears  before  an  auditor  at 
the  time  and  place  fixed  for  a  hearing,  and  moves 
to  continue  the  same,  whica  Is  granted,  he  can- 
not thereafter  at  tlie  hearing;  object  for  the  first 
time  to  the  auditor  taking  watestlxuny  upon  the 
groand  that  the  place  fixed  was  ontslau  of  the 
eonnty  where  the  suit  was  pending. 

a.  Where  one  files  a  plea  to  the  merits  he 
thereby  waives  the  qaestlbn  of  Jurlsdiotion  of 
the  peiscuk- 

8.  An  anditrar  cannot  hear  and  determine  a 
daBiiiner  to  the  deduation.  Buoh  pleading  can 
only  tM  flled  lathe  oout  where  tlie  oause  is  pend- 
ing 

^  Where  a  nilt  ia  brought  against  a  corpora- 
tion, and  it  flies  its  pleas  as  sach,  it  is  not  re- 
TeniDle  error  to  admit  parol  ovldenoe  that  it  is 
a  cnrpmration. 

8.  It  was  proper  fbr  flie  andltor  to  refase  to 
saspend  the  heudng  until  the  evidence  of  plain- 
tiff was  transcribed,  so  that  defendant  might 
make  a  motion  of  niHiiuit,  as  an  auditor  cannot 
grant  a  nonsuit. 

6.  An  auditor's  finding  that  the  court  had  ]u- 
risdiction  is  Immaterial  when  no  such  issue  Is 
raised  by  the  pleadings  in  the  superior  court 

7.  A  finding  that  memoranda  and  evidence 
Introduced  by  defendant  In  connection  therewltli 
were  aot  anfhoient  to  charge  plaintiff  with  the 
BKmey  tluvelw  charged  to  him,  will  not  1w  dis- 
torbM  whan  It  was  not  shown  that  plalnUft  had 
kaowledga  of  soch  uenunuida,  and  received  the 
money. 

8.  Plalntifi;  testified  that  he  wan  employed 
by  defendant,  and  went  towork  in  April.  Other 
witneases  tesufled  that  he  was  attending  to  each 
duties  in  April.  Defendantclsimedandintrodneed 
testimony  that  he  waa  not  employed  until  July, 
although  on  the  premises.  The  auditor  found  that 
ha  was  employed  and  went  to  work  in  April, 
which  finding  was  confirmed  by  the  trial  conrL 
JETeld,  that  such  finding  would  not  be  disturbed, 
although  it  seemed  against  the  preponderance  of 
theerfdenoe. 


Error  from  superior  court,  Pickens 
county;  James  tS.  Boynton,  Judge. 

Action  by  J.  A.  Blsaner  against  the 
PerseTerance  Mining  Ctompany  on  an  bo* 
count.  Judgment  for  plaintiff  on  an  au- 
ditor's report.  Defendant  brings  error. 
Affirmed. 

J.  H.  Lumpkin,  C.  D.  PbUlipa,  and  B.  C. 
Peep7es,for  plaintiff  inerror.  dajABIaStt 
for  defendant  in  error. 

Simmons,  J.  Blsaner  sued  the  Persever- 
ance  Mining  Company  In  the  superior 
court  of  Pickens  coonty  upon  an  account 
for  12  months' services  rendered  the  com- 
pany as  superintendent  in  the  year  1885  and 
the  month  of  January,  188S.  The  suit  was 
Qled  onthe  5th  day  of  April,  1887.  On  the 
28th  day  of  April.  1887,  the  company  filed 
the  plea  of  the  general  Issue,  and  a  special 
plea  that  the  plalntlffbad  failed  to  account 
for  f 1,000  which  had  been  sent  him  to  ex- 
pendfor  the  company.  At  the  April  term* 
1889,  upon  motion  of  the  defendant,  and 
by  consent  of  counsel  for  the  plaintiff,  the 
case  wan  relenvd  to  an  auditor,  with 
power  given  to  the  auditor  to  fix  a  time 
and  place  of  hearing.  lo  pursunnccof  this 
order,  the  auditor  fixed  as  the  time  ol 
bearing  June  27tta,  and  as  the  place,  Mari- 
etta. In  Cobb  county.  On  the  day  fixed  for 
the  hearing  the  counsel  for  both  parties 
were  present,  and,  on  motion  of  tfae  de- 
fendant, tht;  case  was  continued  until  July 
thereafter,  and  the  order  recited  that  It 
was  to  be  heard  In  Marietta,  Ga.  On  Ju- 
ly 10th  counsel  for  the  defendant  appeared, 
and  objected  to  proceedbkg  with  the  trial, 
except  upon  condition  that,  should  they 
desire  to  controvert  any  of  the  evidence 
that  might  be  Introdaced  tor  the  plaintiff 
by  witnesses  resUIIng  In  Pickens  county, 
the  trial  should  be  transferred  to  that 
county  for  the  purpose  of  obtaining  the 
testimony  of  aach  witnesses.  Tbis  ob- 
jection was  made  upon  the  ground  that 
the  auditor  could  have  no  authority  to 
Bit  outside  of  Pickens  county,  except  by 
the  consent  of  counsel.  The  objection  was 
overruled,  and  this  is  the  ground  of  the 
first  exception  to  the  auditor's  report. 
Without  deciding  now  whether,  without 
consent  of  parties,  an  auditor  appointed 
by  the  court  can  sit  outside  of  the  county 
where  the  case  Is  pending,  to  bear  and  de> 
termlne  the  case,  it  is  sufficient  to  say 
that  we  think  the  objertlon  came  too  late. 
The  order  gave  the  auditor  power  to  fix 
the  time  and  place  of  bearing.  He  fixed 
the  time,  and  appointed  as  the  place,  Ma- 
rietta, Ga.,  outside  of  Pickens  county, 
where  the  suit  was  pending.  Counsel  for 
the  defendant  appeared  at  that  time  and 
place,  and  made  no  objection,  but  moved 
to  continue  the  case,  which  was  done; 
and  the  time  and  place  was  again  fixed  by 
the  auditor,  wlthoutoDjectlon  on  the  part 
of  the  defendant  or  Its  counsel.  It  the  de- 
fendant Intended  to  make  this  point,  It 
should  have  done  so  at  that  time,  and 
not  moved  to  continue  the  case  and  put 
the  plaintiff  and  his  oonnsel  to  the  trouble 
and  expense  of  again  attending  at  Mariet- 
ta. By  not  objecting  at  the  proper  time, 
we  think  he  waived  It,  and  It  was  too  late 
at  tfae  next  meeting  to  maketheobjectlon. 
When  this  motion  was  overruled  couns^ 
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for  the  defendant  objected  to  proceeding 
with  the  trial,  and  moved  to  dismiss  the 
case  lor  want  of  jurisdiction,  on  the 
ground  that  the  act  Incorporatlug  the 
Perseverance  Mining  Company  provides 
that  for  all  judicial  purpodee  the  location 
of  said  company  snail  be  in  Paulding 
county.  This  raotlou  was  also  overmleo, 
and  this  Is  made  the  groand  of  the  second 
exception  to  the  auditor's  report.  The 
trial  judge  did  not  err  in  disallowing  this 
exception.  The  above  recital  of  facte 
shows  that  the  defendant  bad  not  filed 
any  plea  to  tbe  Jurisdiction  lu  the  superior 
court,  but  had  flled  a  plea  to  the  merits 
of  tbe  case,  and  thereby  waived  the  Juris- 
diction. 

Before  the  introduction  of  any  evidence, 
counsel  for  the  defendant  demurred  to  the 
declaration  filed  in  the  case,  and  the  de- 
murrer Was  overruled.    This  made  the 

f round  of  the  third  exception  to  the  au- 
ltor*B  report.  We  know  of  no  law  an- 
thorising  an  auditor  to  hear  and  deter* 
mine  a  demurrer  to  the  declaration.  If  the 
declaratUm  was  Insufflclent,  the  demurrer 
should  hare  been  made  to  the  superior 
court,  before  a  reference  to  an  auditor 
was  applied  for.  If  this  declaration  had 
been  good  in  law,  the  Judge  would  have 
BUHtained  It,  and  dismissed  the  case,  and 
saved  the  trouble  and  expense  of  a  hear- 
ing before  an  auditor.  Ayens  t.  Daly.  66 
6a.  119;  White  v.  Revlere,  67  Ga.  386. 

After  tbeaeprellminsry  motions  weredl»- 
pnsed  of  as  abovestated,  the  plaintiff  intro- 
duced his  testimony,  and  was  allowed  to 
testify  that  the  Perseverance  Mining 
Company  was  a  corporation.  This  ^as 
objected  to  by  the  defendant,  and  the  ob- 
jection was  overruled,  and  this  1b  made 
the  ground  of  the  fourth  exception  to 
the  auditor's  report.  The  trial  judge  also 
disallowed  this  exception,  holding  that  It 
was  Immaterial,  and  could  not  affect  the 
final  result.  We  agree  with  him  in  this 
view  of  the  case.  Jt  could  not  possibly 
have  damaged  the  d^raidant.  The  ealt 
was  brought  against  It  as  a  corporation, 
and  it  filed  its  pleas  as  a  corporation; 
and  while  it  may  have  been  improper  to 
allow  tbe  plaintiff  to  prove  by  parol  that 
It  was  a  corporation,  and  such  testimony 
should  have  been  ruled  out.ltwas  notsuch 
an  eiTor  as  to  prejudice  any  of  the  defend- 
ant's rights,  and  therefore  should  not  re- 
sult In  a  reversal. 

At  the  dose  of  the  plaintiff's  testimony, 
tbe  defendant's  counsel  moved  that  the 
hearing  be  suspended  until  ttie  evidence  In- 
troduced by  the  plulntlfT  could  be  written 
out,  in  order  that  the  same  might  be  used 
in  a  motion  to  nonsuit  the  plaintiff,  which 
motion  the  defendant's  counsel  desired  to 
make;  and  the  refusal  of  the  auditor  to 
suspend  the  case  for  this  purpose  Is  made 
the  ground  of  the  filth  exception.  The  de- 
fendant then  moved  for  a  nonsuit  on  the 
ground  that  the  plulntin  had  failed  to 
show  that  the  defendant  was  a  corpora- 
tion, or  that  the  contract  sued  on  was 
made  by  an  ngent  of;  officer  authorised  to 
contract  for  the  defendant;  and  the  over- 
ruling of  this  motion  Is  made  tbe  ground 
ol  tbe  sixth  exception  to  tbe  auditor's  re- 
port. To  move  to  suspend  a  case  that  the 
evidence  might  be  written  out>  so  that 
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tbe  d^ndant  coold  ase  It  la  makings 

motion  for  a  nonsuit,  was  rather  an  ex- 
traordinary motion,  and  we  doubt  that 
any  such  motion  was  ever  made  befure, 
and  are  sure  that  such  a  motion  was 
never  granted  by  a  court  at  the  ret^oeet  of 
counsel.  Mor  do  we  aappose  any  auditor 
ever  granted  a  nonsuit  on  motion  of  tbe 
defendant's  counsel.  An  auditor  would 
have  no  more  right  or  power  to  gratit  a 
nonsuit  than  to  sustain  a  demurrer  to  tbe 
declaration.  Ills  duty  Is  to  take  the  tee 
tlmuny*  and  report  to  the  court  his  cua 
elusions  thereon  and  bis  views  of  the  1b« 
governing  the  case. 

The  seventh  exception  complains  that 
the  auditor  erred  in  deciding  that  the  dec- 
laration in  the  case  sufiiclently  set  forth 
the  ail^atlons.  This  was  an  Immaterial 
and  Irrelevant  finding.  As  we  have  just 
shown,  the  sufficiency  of  tbe  pieadlnf^ 
was  not  referred  to  the  auditor,  and  ao; 
finding  or  conclaslun  that  be  made  cud- 
cemtng  the  Bame  was  Immaterial  and  Ir- 
relevant. 

It  is  complained  In  the  eighth  ground 
that  the  auditor  erred  In  finding  that  tbe 
superior  court  of  Pickens  founty  bad  Jn- 
risdictton  both  of  the  parties  and  the  sul>- 
Ject-matter.  This  was  also  an  immaterial 
and  Irrelevant  finding.  There  was  no  pies 
filed  to  the  Jurisdiction  of  the  court,  but, 
as  we  have  before  remarked,  a  plea  to 
tbe  merits  was  filed.  There  being  no  plea 
to  the  Jurisdiction  of  the  court,  the  finding 
of  the  auditor  that  tbe  superior  court  uf 
Pickens  county  had  Jurisdiction  was  Im- 
material. 

The  ninth  exception  complains  that  tbe 
auditor  found  that  the  memoranda  of  the 
defendant  were  not  sufficient,  under  tbe 
evidence  In  connection  therewith,  to  fix 
liability  on  the  plaintiff  for  money  re* 
celved  by  bim.  This  exception  was  disal- 
lowed by  the  trial  Judge  as  an  exception 
of  fact.  After  reading  the  memoranda  of 
Harrieon,  we  think  tbe  andltor  was  right 
In  holding  that  they  were  not  sufficient  to 
bind  the  plaintiff,  Tb^  were  memoranda 
made  by  Harrison,  and  kept  by  him :  and 
It  Is  not  shown  that  the  plaintiff  knew 
of  them,  or  ever  received  the  money 
charged  to  him  thereby ;  and  we  cannot 
say  that  tbe  auditor  erred  In  not  charing 
the  plaintiff  with  the  amounts  set  out  in 
the  memoranda*  or  that  thu  trial  Judge 
erred  In  disallowing  this  exception. 

The  other  grounds  In  tbe  original  and 
amended  exceptions,  not  herein  dlseasaed, 
are  all  questions  offset. 

The  main  point  Insisted  nprn  here  by 
counsel  for  the  plaintiff  In  error  was  that 
Blsaner  was  not  employed  by  tbe  com- 
pany until  .f  ul},1885,  and  that  the  auditor 
found  that  he  was  employed  from  the  1st 
of  April  of  that  year.  We  have  raad  the 
evidence  carefully,  and,  while  it  Is  ennfllct- 
Ing  upon  tills  point,  and  while  the  weight 
of  the  testimony  seems  to  be  In  favor  oH 
the  contention  of  the  plaintiff  in  error,  yet 
there  Is  evidence  on  the  part  of  tbe  d^ 
fendant  In  error  tending  to  show  that  he 
was  employed  by  tbe  company  for  tbs 
time  allowed  by  the  andltor.  He  testifies 
that  Harrison  was  vice-president  of  the 
company  before  Its  rcoi^anlzatlon.  and 
employed  him  at  976  per  month  as  anper- 
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Intentltfiit  of  the  mining  company.  He 
«how8  by  1i)h  own  testtmuny  and  that  of 
others  that  he  was  at  the  place  uf  busi- 
ness of  the  company  In  April,  and  was  at- 
tending to  the  duties  ol  superintendent. 
The  testimony  ol  thedefendant  also  shows 
that  be  was  there,  bat  denies  that  be  was 
employed  by  the  company.  The  auditor 
found  that  be  was  so  employed  from 
April.  The  evidence  was  reported  to  the 
conrt,  and  sobmltted  to  tbe  judge  to  pass 
on  wttboat  tbe  Interventton  of  a  Jury,  and 
the  Jadgre  toond  the  same  as  tbe  auditor 
did.  We  cannot  say.  therefore,  that  there 
was  no  evidence  to  snstain  their  flndlnK 
upon  this  or  the  other  questions  ol  fact 
made  In  tbe  exceptions.  We  therefore 
■fUrm  the  judgment. 


SCOBTOK  «t  A/.  T.  FBKJK  Co. 
(fSuprwne  Cowt  ef  Qvirgla.  Haj  8,  isn.) 

CtutaTnasmt  Baus  —  Dsrsonvs  RsooBDim  or 

Notes— Tbotbr—Jusohknt. 

1.  In  an  action  of  trorer,  where  no  plea  was 
filed  save  that  of  the  general  iaroe,  and  on  the 
trial  there  was  no  eridence  aa  to  the  valne  of  the 
property,  uid  the  plaintlft,  who  was  tbe  seller, 
elected,  under  section  S5M  of  the  Code,  to  take  a 
verdict  far  tbe  paroperty  and  Its  hire,  defendants 
wen  mtltled  to  no  deductloa  from  the  amouot 
of  hire  on  aoooont  of  partial  payments  made  to 
the  plidntUC  by  them  or  by  their  predecessor  in 
tbe  pnrchase,  the  plaintllf  haTing  ret-^ned  title 
in  himself  as  Moorltyfor  the  payment  of  the  pur- 
chase money. 

2.  Although  notes  embraolng  a  contract  of 
conditional  sue  may  not  have  been  legally  re- 
corded, yet,  if  the  defendants,  before  they  becuse 
interested  in  the  property  by  porobase  from  one 
who  bought  from  the  plaintiff,  had  actual  notice 
or  the  zetention  of  the  title  by  the  plaintiff,  and 
that  some  of  the  notes  were  unpaid,  the  dolectire 
reoording  Is  of  no  consequence  aa  to  them. 

 8.  Wneo  pmonal  property  has  been  sold  for 

•87S,  and  CSBO  thereof  has  oem  paid  tothe  seller, 
who,  having  retained  the  title  to  the  property  to 
secure  the  purchase  money,  recovers  In  an  action 
of  trover  ^e  property  itself  uid  $100  for  hire, 
this  oonrt  will  direct  that  the  judgment  In  favor 
of  the  plaintiff  may  be  discharged  by  defendants' 
paying  the  plalntlir  the  balance  of  tbe  purchase 
money  and  uie  interest  thereon,  to- wit,  VISS,  with 
Interest  at  the  rate  of  8  per  cent  per  annum  from 
Jannary  18,  1887,  as  well  aa  all  costs  of  the  case, 
within  10  days  from  the  time  the  remittitur  from 
this  court  is  made  the  Indgmuit  of  the  court  he- 
low;  and.  U  not  so  paid,  then  tiie  origlnsl  judg- 
ment in  nvor  of  the  plsintifl  to  stand  of  full 
taroe. 

(Si^Iobua  bv  <h0  Court'i 

Error  from  miperior  conrt,  Ifllton  conn- 
ty;  Gbobob  F.  Gobeb,  Judge. 

H.  L.  PAttersoa  and  T.  L.  Lewis,  for 
plaintiff  tn  error.  J,  P.  Brooke,  for  de- 
fendant in  error. 

liDUPKiN,  J.  The  Frlck  Company  sold  a 
eaw-mlH  and  saw  to  T.  D.  Terry  and  T.  F. 
Abbott  for  f875,  tatting  therefor  seven 
promissory  notes.  In  all  of  which  It  re- 
served  titletlll  snch  notes  were  paid.  Five 
frf  these  notes,  for  f 50  each,  were  signed 
by  both  Terry  and  Abbott.  The  remain- 
ing two— one  for  $26.  ^d  the  other  tor 
$100— were  signed  by  Abbott  alone.  Tbe 
testimony  Is  conflicting  as  to  whether 
Terry  ntgned  as  sorety  tor  Abbott,  or  Ab- 
bott  as  saisty  for  bim.  The  6va  notes 
slpuBd  bj  both  were  paid  by  Terry  h^ore 
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tbelr  maturi^.  and  were  tmnsterrecl  ta 
blm  by  the  Frlck  Company,  without  re- 
conrHe  on  It  or  on  the  property  for  which 
they  were  given  until  after  the  company 
was  paid  in  full.  Whatever  Interest  Terry 
had  in  tbe  property  was  sold  by  him  to 
the  defendants  below,  Louis  and  M.  M. 
Morton;  and  Terry  also  transferred  to 
tliem  the  five  notes  above  mentioned. 
Tbe  Mortons  thereupon  took  possessioD 
of  tbe  property.  The  evidence  tended  to 
show,  andtbejuryso  found, that  tbe  Mor- 
tons, at  the  time  they  bought  from  Terry, 
knew  that  Abbott's  notes  were  still  out- 
standing and  unpaid,  and  that  they  con- 
tained a  reservauon  of  title  In  the  Frlck 
Company.  There  was  no  evidence  at  all 
as  to  the  actual  value  of  tbe  property  at 
the  tlmo  of  tbe  trial.  The  plaintiff  recov- 
ered from  tbe  Mortons  the  property  Itsell 
and  $100  for  the  hire  thereof. 

1.  Tbe  plaintiff  having  elected,  as  was 
Its  right  under  section  3564  of  the  Code,  to 
demand  a  verdict  for  tbe  property  Itself 
and  the  hire  thereof,  and  tbe  title  still  be- 
ing in  It,  a  verdict  in  Its  favor  was  Inevita- 
ble. The  only  plea  died  was  that  of  tbe 

'general  issue, and  therewas  noevldence  at 
all  as  to  the  value  of  tbe  property  at  the 
time  of  the  trial.  In  this  state  of  the 
pleadings  and  evidence,  thore  could  be  no 
deduction  from  the  amount  of  hire  proved 
on  account  of  tbe  partial  payments  of  tbe 
purchase  monciy  which  had  lieen  made. 
The  plafntiD  was  standing  upon  its  strict 
legal  rights,  and  defendants  Interposed  no 
legal  defense  to  the  enforcement  of  tbe 
same.  H,  by  a  proper  plea,  they  had  set 
forth  tbelr  true  equities  in  the  case,  and 
tendered  to  the  plaintiff  the  balance  of  tbe 
purchase  money,  with  Interest  thereon; 
or  If  they  had  shown  by  evidence  that  the 
property  was  stilt  worth  as  much  as  such 
balance,— -no  doubt  the  proper  relief  could 
and  would  have  been  afforded  them.  In 
the  absence  of  such  plesrllngs  or  proof, 
neither  the  jury  nor  the  court  could  as- 
sume that  a  recovery  of  the  property 
alone,  without  hire,  would  have  done  lull 
justice  to  the  plaintiff;  nor  conld  it  be  de- 
termined what  apportionment.  If  any,  of 
the  hire  would  accomplish  this  purpose. 
We  are  therefore  constrained  tobold  that, 
taking  the  case  as  it  stood,  tbe  jury  were 
bound  to  And  in  favor  uf  the  plaintiff  the 
property  and  Its  hire,  without  deduction. 

2.  There  was  some  dispute  as  to  whether 
or  not  the  purchase-money  notes  given  to 
the  Frlck  Company  were  legally  recorded. 
It  is  nnneceesaiy  to  decide  whether  they 
were  or  not,  btKiause  the  Mortons,  before 
their  transaction  with  Terry,  had  actual 
notice  of  tbe  fact  that  the  notes  made  by 
Abbott  were  outstandingand  unpaid,  and 
that  the  title  to  the  property  remained  in 
the  plaintiff  till  these  notes  were  paid. 
Section  19^  of  the  Code,  in  regard  to  re- 
cording such  contracts, distinctly  provides 
that  tbe  existing  statntesand  laws  of  this 
state  in  relatlou  to  the  registration  and 
record  of  mortgages  on  iiersooal  property 
shall  apply  to  and  affect  all  conditional 
sales  of  personal  property,  as  defined  in 
that  section.  A  purchaser  who  takes  per- 
sonalty with  actual  knowledge  of  the  ex* 
Istence  of  a  mortgase  thereon,  takea  sub- 
ject thereto,  and  this  rule,  by  tbe  eectloo 
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4dted.  is  applied  to  parcbasers  of  personal- 
ty of  which  thb  ueller  has  reserved  the 
title, 

S.  In  strict  Jnstice,  and  In  accordatH:e 
with  the  principles  ruled  In  Bradley  v. 
Burkett,  83  Ga.  256,  H  S.  E.  Rep.  492,  and 
the  canea  there  cited,  the  recovery  of  the 
plaintiff  Id  thla  case,  H  the  defense  had 
Jiweai  properly  condncted.  unf^ht  not  to 
bare  exceeded  in  Talae  the  amount  pe- 
mainlnK  dnetipon  the  purchasn  price  of  the 
property,  with  Interest  thereon.  Exercls- 
Inf;  the  authority  confefred  upon  as  by 
statute,  we  affirm  the  Judjcment  of  the 
«ourt  below,  wltii  the  directions  set  forth 
In  the  third  head-note.  Jadsnient  oct- 
flrmed,  with  directions. 


Ponder  t.  Stxtb. 
(Supreme  Court  of  (Teorgpio.   Usy  ST,  1B9L) 

HOKICIDE— SKLr-DKVENn— Ktidbitok. 
In  a  trial  for  murder,  verbal  direcUcms 
jdven  by  the  deceased  to  his  Inrotber  to  follow 
ue  accused,  and  see  that  he  did  not  leare  the 
road  in  which  the  homicide  shortly  afterwards 
■oocorred,  and  orer  which  the  deoeased  and  his 
brother  were  aboot  to  pass,  being  in  eridence, 
tbe  state,  in  ordar  to  ahovr  thai  thla  request  was 
probably  meant  as  a  precaution  for  defense,  and 
<zu>t  as  a  measure  oZ  attaoJi,  may  prove  that  it  fol- 
lowed and  was  connected  with  a  soggestionmade 
liy  a  third  parson  that  the  accnsed  would  "way- 
lav  the  boys  to-nleht, "  alHiongh  the  accoaed  was 
not  present,  and  did  not  hear  tbe  converaation, 
■or  any  part  of  the  same. 
[SyUrtbuB  bv  the  Court} 

Error  from  anperior  conrt,  Cherokee 

•county;  GEonos  F.  Oobrr,  Judge. 

Clay  A  BiMir,  C.  D.  PliUllpa,  B.  W.  New- 
mv^n,  and  Thomua  Hufc/ieivOTi,  for  plain- 
tiff In  error.  Geo.  R.  Browa,  Sol.  Gen., 
ior  tbe  State. 

Blbcki.bt,  C.  J.  Ponder  and  the  two 
4>rother8  Rerae  were  together  at  the  hooee 
■oTSeubolt  until  late  In  the  nl8;ht.  The 
■same  road,  for  snme  distance,  wns  the 
way  home  lor  all  three.  Ponder  and 
Aaron  Beese  were  nntriendly,  and  eaeli  of 
them  bad  a  gun.  Fonder  left  tor  home 
-first,  and.  as  the  Beese  brothers  were 
■Qboat  leaving,  some  convernation  took 
place  In  which  Seabolc  and  wife  partici- 
pated. Mrs.  Seabolt  said,  "Ponder  wOl 
waylay  the  boys  to-night."  Aaron  Reese 
told  bis  brother  to  go  on  and  watch  Pon- 
-der,  and  see  that  he  staid  In  the  road. 
The  brother  then  set  out,  and  not  long 
afterwards  was  Joined  by  Aaron.  Pon- 
der was  not  far  ahead,  and  tbe  two  broth- 
ers soon  overtook  Mm,  and  Aaron  was 
«hot  and  killed  by  blm  In  the  road.  At 
tbe  trial,  connsel  for  Ponder  Insisted  upon 
having  bMore  the  Jury  what  Aaron,  the 
deceased,  said  to  bis  brother,  but  object- 
ed to  what  Mrs.  Seabolt  said.  Tbe  court 
ruled,  In  pffect,  chat  both  might  be  exclud- 
ed, but  that  tf  one  was  ree^ved  the  other 
«honld  be  also.  Wlthoat  tbe  suggestion 
to  tbe  mind  of  Aaron  Reese  wfalcb  wan 
made  by  tbe  remark  of  Mrs.  Sebolt,  bis 
own  words  might  never  have  been  ut- 
tered. Her  remark  tends,  not  only  to  ac- 
count for  their  origin,  but  to  explain  their 
real  object  and  purpose.  He  directed  his 
t>rother  to  go  ahead,  wat/rh  Ponder,  and 
4ee  that  be  remained  In  tfatt  road.  Why? 


ErOKTEB,  Vol.  18.  (6a. 

Was  It  as  a  precaatlon  against  arahasta, 

or  as  a  preliminary  to  contemplated  at- 
tack ?  Standing  alone,  the  words  are  um- 
biguona  as  to  their  motlreand  end.  With 
the  remark  of  Mrs.  Sea  holt  to  lllastrate 
them.th^  Indicate  a  deleirslveratbEirthan 
otknslTe  purpose.  This  l>elng  so,  the  fact 
that  Ponder  was  not  present,  and  beard 
no  part  of  tbe  converaatioa  In  which  the 
remark  of  Hra.  Seabolt  oecnrred,  does  not 
affect  Its  admissibility  Tor  tbesole  purpose 
of  accounting  lor  and  explaining  what 
was  BBid  Immediately  afterwards  by  tbe 
deceased.  Of  couree,  the  evidence  would 
hare  no  rrtorancy  lor  any  other  purpose. 
Brown  V.  Matthews,  79  Ga.  S,  4,  4  S.  E. 
Bep.  18.  The  other  groonds  In  the  mo- 
tion for  a  new  trial  were  aH  waived  by 
the  learned  counsel  for  the  plalntill  In  er- 
ror on  the  argument  In  this coort,  Jadg- 
ment  afflrraad. 


Moors  t.  O'Babh. 

(Supreme  Court  qf  Qeorgla.   May  8, 1801.) 

Iavt  —  ExBODTioir — ApriDi.viT  ar  iLLaoxuTT— 
BrrimN— HoMBsm.D  ExsMPnox. 
1.  Code  Oa.  f  SaW,  praridsa  Oiat  where  an 

ezeontlDu  is  levied  ana  an  afBdarlt  ot  illegality 
is  filed  thereto,  the  oflOcar  shall  retain  the  esecn- 
tioD,  afBdartt,  and  bond  to  "the  eoart  from  which 
the  execution  Isaned, "  and  the  tm»  of  Illegality 
shall  he  tried  In  that  court  Held,  that  an  anon- 
tion  issned  from  a  Justice  court  shoald  be  retomed 
to  saoh  oonrt,  and  not  to  tiie  superior  ooort,  (or 
trial  of  the  issue  of  exemption  of  the  land  as  a 
homestead. 

3.  An  tosoe  aa  to  wbetber  Isnd  la  exempt 
from  levy  and  Baleuoderan  ezecuttoaas  a  home- 
stead does  not  brtng  tiM  tltlsitf  die  land  la  qoes- 

tlon. 

8.  Wbere  botii  hnsbsnd  and  trite  were  de- 
fendanta  in  JL  fcL,  the  fbct  that  the  husband 
made  an  affidavit  of  iUegalitr,  olaimtng  the  prop- 
erty levied  upon  as  a  homestead,  wfaicb  was  de- 
termined in  s  conrt  which  had  no  Jurisdiction, 
does  not  bind  the  wife,  and  she  toay  tbereaftor 
make  ua  affidavit  clalmlns  tbe  land  upon  the 
same  ground,  tatd  have  it  determined  1^  a  court 
of  competent  Jurisdiction. 

Error  from  snpeiior  conrtt  Franklin 
cocnty ;  N.  L..  Hot(»ins,  Jsdce. 

Affidavit  of  Illegality  of  B.  B.  CTBsrr  to 
tty  the  Issue  of  homestead  exemption  up- 
on execution  Issued  in  tavorot  S.  B.  Moore 
against  her  and  Asa  O'Barr.  her  baaband. 
judgment  for  affiant.  Moore  briasa  er- 
ror. Affirmed. 

McCurry  &  PmStt,  for  plaiatUf  in  error. 
J.  B.  Parka,  for  defendant  in  error. 

SiHMONS,  J.  Tbe  record  hi  .thtocase  dls* 
closes  that  Moore  obtained  a  Jodgment 
against  Asa  O'Barr  and  E.  E.  O'Barr  in  a 
Justice's  court.  Execution  was  Issued 
thereon,  and  levied  on  a  certain  tract  of 
land.  Asa  O'Barr  filed  an  affidavit  of 
Illegality  to  this  exocntlon.  upon  tbe 
ground  that  the  land  bad  been  set  apart 
to  bim  as  a  bomeatead.  Tfee  affldaiit  of 
lll^aMty  was  returned  to  tbe  superior 
conrt  of  tbe  county,  and  on  the  trial  tbere- 
ol  In  that  court  the  Jnry  returned  a  ver- 
dict In  favor  of  the  plaintiff  In  ff.  /St.,  and 
the  Judge  entered  a  Judgment  ordering  the 
fl.  fy.  to  proceed.  The  land  was  again 
n<l  vertlsed  for  sale,  and  Mrs.  B.  B.  O'Bair. 
the  wife  of  Asa  0*Barr,  Died  her  claim 
thereto,  on  the  ground  Uiat  It  bad  beoi 
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wt  apart  as  a  boroevtead  to  h«r  htisband, 
tor  tbe  benefit  of  her  and  Iter  minor  cbH- 
dreo,  and  was  therefore  exempt  from  levy 
and  sale.  Thin  claim  was  returned  to  tbe 
BQperlor  conrt  of  the  county,  and  tbe 
plaintiff  In  0.  fit.  tendered  isene  thereon, 
and  inslBted  that  "the  lasne  raised  by  said 
slatm  was  folly  adjadleated  and  passed 
Dpon  by  a  conrt  of  competent  Jurladlctlun, 
to-wlt.  the  flDperloF  conrt  of  said  coanty, 
at  the  September  term,  1889.  nnder  an  affi- 
davit of  Illegality  filed  to  the  same  levy  by 
Asa  0*Barr,oneof  thedffendants,  •  •  • 
In  which  he  alleged  and  nndertook  to 
prove  that  the  land  levied  upon  bad  on 
tbe  16th  of  NoTember,  1K78,  been  set  apart 
to  blmaelf  »nd  family  as  a  homestead,  and 
that  nnder  tbe  Issne  made  upon  said  affi- 
davit of  Illegality  tbe  same  was  fully  In- 
Testlgated  and  decided  adversely  to  said 
Abb  O'Barr  and  his  family,  by  a  verdict  of 
the  Jury,  and  upon  said  verdict  a  Judgment 
was  entered,  wbtch  verdict  and  Judgment 
have  never  been  excepted  to  or  set  aside. 
*  *  *  Said  adjudication  la  a  complete 
bar  to  tbe  preHent  claim ;  and  of  this  be 
pnta  htmeelT  upon  the  conntry.  In  reply 
to  this  iBSue  tbe  plaintiff  Insisted  that  she 
was  not  hound  by  said  former  adjudica- 
tion, for  the  reason  that  the  court  trying 
tlie  same  bad  no  Jurisdiction,  and  that  the 
claimant's  husband  could  not  waive  the 
jariedlctlon,  and  tbe  claimant  was  not 
bound  by  any  election  of  tbe  remedy  by 
blm,  unless  tiled  by  a  conrt  having  JurlB< 
diction.  The  trial  Judge  ruled  that  the 
claimant  was  not  bound  by  the  former 
Ddlatlicatlun,  because  the  conrt  rendering 
tbe  Judgment  upon  the  illegality  had  no 
lurindiction  to  try  the  same.  The  case 
was  then  submitted  to  tbe  Jury,  and  un- 
der tbe  char^  ol  the  court  they  returned 
a  verdict  for  tbe  claimant.  The  plaintiff 
made  a  motion  for  a  new  trial,  on  the 
ground  that  the  Judge  erred  in  holding 
that  the  claimant  was  not  bound  by  the 
former  adjudication,  which  motion  was 
overruled,  and  tbe  plaintiff  excepted. 

We  think  the  conrt  was  rightin  refusing 
to  grant  a  new  trial  on  thta  grooud. 
Code,  S  S666,  requires  that  when  an  execu- 
tion is  levied  and  Illegality  filed  thereto 
the  officer  shall  return  the  execution,  affi- 
davit, and  bond  to  "the  next  term  of  the 
court  from  which  the  execution  iBsaed," 
and  the  Issue  raised  by  the  Illegality  shall 
be  tried  In  that  court.  This  execution 
was  issued  from  a  Juatlce's  court*  and 
when  tbe  Illegality  was  filed  by  Asa 
O'Barr,  the  officer  levylng;tbe«ame  aboold 
have  returned  It  to  tbe  Jnstice's  court,  and 
It  should  bare  been  tried  In  that  court. 

It  was  argued,  however,  that  the  Illegal- 
ity made  an  Issue  respecting  the  title  to 
the  land,  and  that  the  superior  court  was 
tbe  proper  court  to  which  It  ought  to 
have  been  returned,  because  that  court 
bad  exclusive  Jurisdiction  to  try  titles  to 
land,  and  ther^ore  the  Judgment  was  not 
a  nullity,  but  was  l^al  and  binding  upon 
the  claimant.  We  do  not  think  this  was 
a  suit  or  lasne  of  which  tbe  superior 
court  bad  exclusive  Jurisdiction.  While 
the  superior  court  has  excluslTe  Jurisdic- 
tion to  tiT  titles  to  land,  that  Is,  of  all 
nilta  brought  for  tbe  purpose  of  trying 
title,  it  does  not  baTeexclnatvejurbidlctlon 
7.188^X10.19—80 
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In  snlts  where  the  title  Ui  only  Incidentally 

or  collaterally  Involved.  The  Issue  made 
by  the  Illegality  was  not  an  issue  Involv- 
ing the  title  to  the  land  levied  upon,  but 
was  an  Issue  as  to  whether  tbe  land  was 
exempt  from  levy  and  sale  under  tb3ex- 
ecutiuQ.  There  was  no  dispute  as  to  the 
title  of  the  land.  The  plaintiff  asserted  In 
his  levy  that  tbe  title  was  In  tbe  defend- 
ant, and  tbe  defendant  did  not  deny  It. 
but  Insisted  that,  altboogb  thetltlewas  in 
him.  It  was  exempt,  nnder  the  homestead 
law,  from  levy  and  sale.  The  title  to  the 
land,  therefore,  was  not  Involved,  and  the 
Illegality  should  have  been  returned  to  the 
Justice's  court  from  whence  It  was  Issued. 

It  was  also  Insisted  that  while  It  might 
be  true  that  tbe  anterior  court  did  not 
have  exclusive  Jurisdiction  to  try  this  case, 
and  that  the  case  might  have  been  re- 
turned to  tbe  Justice's  court  for  trial,  the 
defendants  In  6.  At.  waived  the  Jurisdiction 
by  appearing  In  the  superior  court,  and 
participating  Id  tbe  trial  there  of  tbe  Ille- 
gality. We  nave  shown  tbat,  nnder  tbe 
Code,  the  execntlun  should  have  been  re- 
turned to  tbe  Justice's  court,  tbat  court 
aloue  having  Jurisdiction  of  the  parties  and 
subject-matter  of  the  case.  Tbe  superior 
court  had  no  Jurisdiction  of  the  parties  or 
subject-matter,  because  there  was  no  law 
nuthoriElng  an  officer  to  return  the  case 
to  that  court.  It  had  no  more  Jurisdiction 
of  this  case  than  It  would  have  had  of  the 
original  ease  begun  In  the  Justice's  conrt  by 
Moore  against  the  defendants  npon  tbe 
contract,  if  the  constable  bad  returned 
the  summons  to  tbe  superior  court,  when 
required  by  law  to  return  It  to  the  Jus- 
tice's court.  The  superior  court,  In  the 
latter  case,  would  have  had  no  Jurisdic- 
tion of  the  parties  or  tbe  subject-matter  ol 
the  suit,  and  If  It  had  rendered  a  Judgment 
theraln  it  would  have  been  Told.  "Par- 
ties, by  consent,  express  or  Implied,  can* 
not  give  Jurisdiction  to  the  court  as  to  tbe 
person  or  subject-matter  of  the  suit.  It 
may,  however,  be  waived,  so  far  as  tbe 
rights  of  the  parties  are  concerned,  bat 
not  so  as  to  prejudice  third  psTSons." 
Code,  9  84m.  we  do  not  think,  therefore, 
tbat  the  participation  of  one  of  the  defend- 
ants on  the  trial  of  tbe  illegality  In  the 
superior  court  gave  that  court  Jurisdic- 
tion, or  that  his  wife,  the  other  defendant 
In  the  execution,  and  tbe  present  claim- 
ant. Is  estopped  from  making  the  ques- 
tion. Bostwlck  v.  Perkins,  4  Qa.  4S;  Yon 
V.  Baldwin,  76  Oa.  768.  Judgment  affirmed. 


BURNBIOB,  Judge,  V,  DOHlfOH  €t  Ml. 

{Supreme  Court  ttf  South  OarolABna.  Aug.  U, 
1891.) 

AonoN  AOAiNST  TarrsTBs— LnnTATioir. 

1.  Tbe  rendition  of  s  Judgment  against  an 
sdminlstratrlz,  tmstee  of  a  oontinntug  trust,  and 
her  falloTe  to  appeal  therefrom,  do  not  evidenoe 
a  purpose  on  her  part  to  throw  off  tbB  tarust;  and 
the  statute  of  llmitatiouB  does  not  then  begia  to 
run  against  an  action  by  Uie  probate  court 
against  her  sarettes. 

a.  In  an  action  against  the  aoretles,  the  pre* 
sumption  that  the  adminisbratrix  has  discharged 
her  liability,  if  it  arises  from  tiie  fact  that  more 
than  90  years  have  elapsed  since  the  execution 
ot  tbe  administration  bond,  Is  rebutted  by  the 
ooUoction,  subsequent  to  the  commencement  of 
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fhe  aotloQ,  of  a  JudgmeDt  In  favor  at  tlw  «tate 
against  one  of  the  snretles. 

Appeal  from  common  pleas  circatt  conrt 
of  Laurens  county;  Jahbs  Izi^b,  Judge. 

Action  by  A.  W.  Burnslde,  as  Judge  ut 
probate,  against  James  M.  Donnon  and 
another  upon  an  administration  bond. 
Judgment  for  plaintiff.  Defendants  ap- 
peal. Afflrioed. 

B.  W.  Bull,  for  appellants.  B.  7.  Siuip- 
8on  and  J.  W.  Ferguson,  (or  respondent. 

McIvER,  J.  Ttae  action  was  bronght  by 
plaintiff  to  recover  from  defendants  as 
sureties  on  the  admin  Is  tratioa  bond  of 
Bopbla  M.  Langston  as  administratrix  of 
John  Lantcston,  deceased,  the  balance 
found  to  be  due  by  the  administratrix 
npoo  an  accounting  had  for  that  purpose 
in  tbe  court  of  probate.  It  appears  tbat 
the  adminlatratlun  bund  was  given  on  tbe 
81st  of  August,  1863;  that  the  accounting 
above  referred  to  was  had  on  the  flth  of 
April,  1880,  when  all  the  creditors  of 
John  Langston  were  called  In,  among 
whom  was  the  defendant,  James  M.  Don- 
non, and  who  ratabllsbed  claims  against 
the  Intestate.  In  tbe  balance  tbpre  found 
due  by  the  administratrix  was  Included 
the  amount  of  a  JudKmeot  which  she  hni 
previously  recovered,  vis.,  on  tbe  2d  of  Oc- 
tober. 1876.  against  the  said  James  M. 
Donnon  and  his  wife  for  a  debt  due  her  intes- 
tate's estate.  The  administratrix  having 
refused  to  enforce  this  Judgment,  (which 
was  against  herson-ln-law  and  daughter,) 
the  Judge  of  probate  was  directed  by  the 
court  to  institute  proper  proceedings  to 
revive  the  Judgment  and  enforce  Its  col- 
lection. The  defense  made  by  sold  James 
M.  Donnon  was  payment,  which  being 
found  against  bim  by  the  Jury,  the  Jndg- 
ment  was  revived,  and  the  amount  there- 
of was  collected  by  the  Judge  of  probate 
subsequeut  to  the  commencement  of  this 
action,  and  applied  to  the  balance  found 
due  by  the  administratrix,  which  still 
left  a  balance  due  by  her,  for  which  Judg- 
ment was  rendered  In  this  action,  which 
was  commeoced  Slat  December,  1886. 
From  this  Judgment  the  defendant  James 
M.  Donnon  alone  appeals  (the  other  de- 
fendant, Clark,  baring  made  default)  up- 
on the  several  grounds  set  out  In  tbe  rec- 
ord. Theappeal  raises  but  two  questions : 
First,  whether  the  action  Is  barred  by  the 
statute  of  limitations;  second,  whether 
the  claim  of  the  plaintiff  Is  to  be  presumed 
paid  by  lapse  of  time. 

As  to  the  flrat  question,  it  seems  to  ns 
clear  that  the  plea  of  tbe  statute  cannot 
be  sustained.  In  thie  case  the  administra- 
trix was  trustee  of  an  express  ami  con- 
tinuing trust,  and  the  sureties  upou  the 
bond  had  bound  themselves  to  make 
good  any  loss  which  might  rifBultrrom  her 
failure  to  perform  her  duties  as  such 
trustee.  In  such  a  case  the  statute  of  lim- 
itations has  no  application,  unless  tbe 
trustee  has  done  some  art  evidencing  a 
purpose  to  throw  off  the  trust,  whicn 
wonld  give  currency  to  the  statute  from 
the  time  when  such  act  was  done,  provided 
the  cestui  que  trust  has  actual  or  pre> 
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sumptlve  notice  of  snch  act.  In  this  cau 
tbe  only  thing  relied  upon  as  throwing 
off  the  trust  Is  the  decree  made  agalost 
the  administratrix  by  tbe  Judge  of  pro- 
bate on  the  6th  of  April,  issu.  As  was 
well  said  by  the  master  In  his  report, 
this,  so  far  from  sbowing  or  purporting 
to  show  that  tbe  trust  was  terminated, 
shows  Just  the  contrary.  It  was  an  ad- 
mission, implied,  at  least,  from  the  acqnl- 
eecence  of  tbe  administratrix  in  that  de- 
cree, (tor  it  does  nut  appear  that  she  ap- 
nealed  from  it,)  that  she  still  bad  In  tier 
hands  a  trust  fund  to  the  amount  ot  Hocb  i 
decree,  for  which  she  was  still  liable  ati 
trustee  to  pay  over  to  theparties  entitled, 
according  tu  the  terms  of  her  bond.  < 
Tbe  remarks  made  by  bis  honor.  Judge 
Fraser,  In  delivering  tbe  opinion  of  this 
conrt  in  Langston  t.  Bhands,  23  S.  C,  at  ' 
page  153,  are  directly  applicable  to  and 
conclusive  of  this  case;  for,  althouKb 
those  remarks  were  applied  toaguardian-  ' 
ship  bond,  yet,  so  far  as  this  question  Ib 
concerned,  there  Is  no  difference  between  i 
such  a  bond  and  an  administration  bund. 
The  rtllference  between  this  case  and  that 
of  State  V.  Lake,  80  S.  C.  43.  8  S.  E.  Rep. 
822,  cited  by  appellants' counsel,  is  clear- 
ly pointed  out  by  the  late  chief  Justice  at 
page  52,  80  S.  C,  and  page  325,  8  S.  £.  Rep. 

As  to  the  second  question.  It  seems  to 
us  tbat  there  Is  as  little  doubt.  Even  it 
It  be  assumed  tbat  tbe  fact  that  mure 
than  20  yean  had  elapsed  after  the  execu- 
tion of  uie  administration  bond  beforetlie 
commencement  ot  this  action  wonld  raise 
a  presumption  that  all  tbe  conditions  ol 
the  bond  had  been  fully  compiled  with, 
(which,  however,  we  do  not  propose  to 
decide  In  this  case.)  yet  such  a  presump- 
tion may  be  rebutted,  and  wethliik  would 
be  folly  overcome  by  tbe  tacts  and  clmam- 
Btanees  developed  in  this  case.   It  would 
seem  that  at  least  one  of  tbe  reasons  of 
the  delay  In  setting  up  the  estate  of  the 
Intestate  was  the  refusal  of  the  appellant 
to  pay  a  debt  due  by  him  to  the  estate, 
even  If  It  bad  been  reduced  to  Jnogment  by 
the  administratrix;  but  when  his  Uablll* 
ty  to  pay  such  debt  was  Judicially  ascer^ 
talned*  It  was  then  practically  determined 
that  he  had  had  all  the  time  In  his  hands  a 
part  of  the  assets  of  the  Intestate's  estate, 
which  it  was  the  duty  of  tbe  adnilolatra- 
trix  to  have  collected  and  administered,— 
a  duty  the  periormance  of  which  he  bad 
guarantied  when  he  signed  the  admlnVs* 
tratlon  bond.    This,  to  say  notbliifc  ot 
any  other  fact  or  tdrunmstance,  would  be 
amply  snfiielent  to  rebut  the  presnoiptlon 
arising  from  lapse  of  time,  relied  on  by  ap- 
pellant ;  for  If  he  had  nil  tbe  time  a  portion 
of  the  assets  belonging  to  intestute^s  es- 
tate In  his  hands,  whlcb  be  neglected  or 
refused  to  pay  over  to  the  administratrix. 
It  was  manifestly  impossible  for  ber  to 
have  compiled  with  the  condition  of  the 
bund,  and  hence  any  presumption,  arising 
from  lapse  of  time,  that  she  had  done  f:o.| 
is  effectually  overcome.  The  Judgiuent  ol 
this  crmrt  Is  that  the  Judgment  <n  ttae  cir-l 
cnit  court  be  affirmed. 

McOowAN,  J.   I  concur* 
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Orb  et  H.  v.  Ork  et  al. 

(fifuprame  Court     SouOi  CcavUna.  Aug.  11, 
1891.) 

BXIODTOBB  — COLLIOTION  OT  ASBWTS  —  BtISBKOB. 

1.  The  mere  fact  that  an  executor  made  no 
attempt  to  collect  the  ansecured  note  of  a  solTent 
pmon  will  not  render  him  liable  to  the  rem^- 
oer-meD  tor  loss  oooasloned  by  the  Dnforeseen 
failure  of  each  person,  espeoially  vrben  the  exec- 
Dtor  was  deterred  from  suing  bj  the  express  ob- 
Jeotioms  of  the  life-traant. 

8.  The  testimony  of  the  execator  that  his 
mother,  the  llfe-tsnant,  objected  to  his  salug 
npm  BQch  note,  was  competent  as  beariag  npon 
his  bonaflde». 

8.  The  exeoator'a  testimony  that  the  life-ten- 
ant told  him  that  testate  requested  her  not  to 
SDa  on  such  notes  was  hearsay. 

4.  It  was  also  Incompetent  on  the  groimd  that 
ttwwill  alone  Hhonld  determine  testator's  wishes. 

Appeal  from  common  pleas  circuit  court 
of  Onion  coanty;  Izl.au,  Judge. 

Action  for  an  uccountlng  by  David  Orr, 
Arcble  Orr,  and  James  Orr  against 
Thomas  J.  Orr,  as  executor  of  Jamea  Urr, 
deceased,  and  In  bis  own  right,  George 
OiT.  William  Orr.  John  Orr,  Mary  Orr, 
Jane  Winiams. Robert  Orr,  Walter  O.  Orr, 
and  Violet  Martin.  Judgment  tor  plaln- 
titfa.   Defendants  appeal.  Reversed. 

J.  a  Wallace,  lor  plalntUlB.  i.  G,  Me- 
Kiaaiok,  lor  detendants. 

MoItsb,  J.  James  Orr.  having  duly 
made  his  laut  will  and  testament,  depart- 
ed tb&B  tile  some  time  In  the  year  1876,  and 
the  appellant  Thomas  J.  Orr  was  ap- 
pointed executor  thereof,  wbo,  un  the  20th 
uf  December,  1876,  duly  qnallfled  and  en- 
tered upon  the  discharge  of  his  duties  as 
such.  There  is  no  copy  of  the  will  eet  uut 
In  the  "case,*  but  it  is  therein  stated  that 
**  the  testator  devised  and  bequeathed  to 
his  wife,  Martha  Orr.  all  bis  real  and  per- 
sonal estate,  of  every  kind  and  description 
whatsoever,  to  have,  to  hold,  and  enjoy 
during  her  natural  life,  with  remainder 
after  his  death  of  bis  whole  estate,  real 
aod  penioaal,  to  his  children,  to  lie  equal- 
ly divided,  share  and  share  alike."  On 
the  22(1  of  April,  1884.  the  IHe-tenant  de- 

fiarted  this  life,  and  on  the  29th  of  June, 
B86,  this  action  was  commenced, In  which 
an  acroontof  the  testator's  estate  was 
demanded  of  the  appellant,  as  executor  as 
aforesaid.  Among  the  assets  of  the  tes- 
tator's estate  was  a  note  of  B.  B.  Foster 
for  S400,  dated  Ath  of  December.  1876,  and 
payable  to  the  testator.  This  note  has 
never  been  collected,  and,  the  maker  hav- 
ing become  laeolvent,  the  amount  thereof 
has  been  lost  to  the  estate;  and  the  only 
question  In  the  case  Is  whether  the  appel- 
lant, as  executor,  is  chargeable  with  the 
amount  due  on  the  note.  The  executor, 
being  examined  as  a  witness,  testified  that 
the  not^  came  Into  his  hands  as  executor 
after  the  death  of  his  mother,  the  life-ten- 
ant; that  his  mother,  being  an  old  lady, 
onable  to  attend  to  any  business,  gave 
witness  all  the  papei-s  to  keep  for  her  dur- 
ing; ber  life ;  that  she  never  would  let  wlt- 
uesa  collect  any  money  on  the  notes,  espe- 
clnlly  the  Foster  note,  saying  it  was  the 
tpcita.tor's  wish  that  Foster's  note  should 
stand  as  long  as  she  lived,  unless  she  act- 
aally  needed  the  money;  and,  although 
adviwed  by  the  appellant  several  times  to 


collect  some  of  the  money,  she  always  ob- 
jected. After  the  death  uf  the  life-tenant 
appellant  received  a  payment  of  f  10  on 
the  note,  to  bring  the  note  within  date. 
Counsel  tor  respondents  objected  to  the 
witness  testifying  "as  to  any  transaction 
between  witness  and  his  mother  in  regard 
to  this  note;  and,  furthermore,  what  his 
mother  said  would  be  hearsay."  So  far 
as  we  can  discover,  there  was  no  ruling, 
either  by  the  master  or  the  circuit  Judge, 
as  to  the  competency  of  the  testimony  ob- 
jected to,  and  no  exception  seems  to  raise 
this  point.  The  defendant  Mary  Orr,  the 
daughter  of  testator  and  the  llte-tcnant, 
testified  that  she  lived  with  her  mother 
up  to  the  time  of  her  death,  and  also  cor- 
roborated the  testimony  of  the  executor 
as  to  the  wish  expressed  by  the  testator 
that  the  notes  should  not  be  collected  un- 
til after  the  death  of  the  old  lady,  unless 
actually  needed,  as  well  as  to  the  unwill- 
ingness of  the  mother  to  have  the  notes— 
particularly  the  Foster  note— sued.  This 
testimony  was  also  objected  to,  bat  there 
does  not  appear  to  have  been  any  ruling 
as  to  such  objection.  There  was  also  tes- 
timony tending  to  show  that  the  note  ot 
Foster  was  at  one  time  collectible,  as 
other  claims  atsalnsthlra  had  been  enforced 
by  third  persons,  after  tbe  death  ot  the 
testator.  The  master  found  as  matter  ot 
law  "  that  It  was  the  duty  of  the  exeeotor 
to  have  collected  and  invested  thesecuH- 
tles.or  at  least  tobave  kept  the  same  act- 
Ire  and  secured;"  and  as  matter  of  fact 
that  the  Foster  note  was  good  and  col- 
lectible, and  that  the  debt  secured  thereby 
was  lost  by  the  failure  of  the  executor  to 
collect  the  same ;  and  he  therefore  charged 
the  executor  with  the  amount  due  there- 
on. This  report,  upon  exceptions  thereto, 
was  confirmed  by  the  circuit  Judge,  and 
from  his  Judgment  the  executor  Thomas 
J.  Orr  appeals  upon  the  single  ground 
that  there  was  error  in  holding  tbe  exeen- 
tur  liable  for  the  Foster  note. 

While,  as  we  have  said,  there  does  not 
appear  to  have  been  any  ruling  by  the 
court  below  as  to  the  competency  (rf  the 
testimony  objected  to  as  above,  yet  In  a 
case  ot  this  kind  we  do  not  see  bow  we 
can  avoid  a  consideration  of  the  compe- 
tency of  such  testimony,  bearing  so  direct- 
ly us  It  does  upon  one  ot  the  vital  ques- 
tions in  the  ease,-— as  to  the  good  faith 
with  which  the  executor  has  acted.  We 
do  not  see  any  valid  ground  ot  objection 
to  the  testimony  as  to  what  passed  be- 
tween the  executor  and  the  life-tenant, 
except  that  portion  of  it  which  undertook 
to  state  the  wishes  ot  the  testator  In  re- 
gard to  the  collection  of  the  note  in  ques- 
tion, which  is  objectionable  upon  two 
grounds:  fVrst,  because  it  was  hearsay; 
and,  second,  because  we  must  look  alone 
to  the  will  for  the  purpose  of  ascertaining 
the  wishes  of  the  testator,  without  re- 
gard to  any  verbal  directions  which  he 
may  have  undertaken  to  give  either  as  to 
tbe  disposition  or  management  of  his  es- 
tate alter  bis  death.  But  the  appellant 
was  not  the  executor  ot  the  life-tenant, 
and  hence  the  testimony  as  to  any  trans- 
action or  conversation  with  her  would 
not  be  Incompetent  under  section  400  ol 
the  Code;  and,  while  it  is  true  that  the 
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reepoDdents  notclalmiiur  under  ber  would 
not  ordtnarily  be  boand  by  aoytbinK  she 
may  bave  said,  yet  her  expressed  wtBhea 
aa  to  the  management  of  property  In 
whtcta  8tae>bad  tbe  more  Immediate  Inter- 
est would  seem  to  becompetent  as  tbrow- 
Ing  Uffbt  npon  tbe  question  of  good  fnlth 
on  the  part  of  tbe  executor.  Aasamlngtor 
the  present  that,  although  the  Foster 
sote  constltDted  a  part  of  the  resldoeof 
the  estate  which  was  given  In  mass  to  the 
lite-tenaat,  still  It  was  the  duty  of  the  «z- 
«cator  to  look  after  It,  and  see  that  the 
principal  Bum  secnred  thereby  was  pre- 
served for  the  reraalnder-men,  yet  It  never 
was  supposed  that  au  executor  was 
bound  to  Insnre  the  absolute  safety  of  all 
the  assetH  committed  to  bis  care.  On  tbe 
runtrai7,  he  Is  only  required  to  exerchie 
such  care  and  dlllsence  aa  pmdeat  per- 
sons nsuaJly  do  In  tbe  management  of 
their  own  affairs.  Now,  while  urdlnurily 
it  Is  tbe  dnty  of  an  execntor  or  adminis- 
trator to  collect  in  the  choses  in  action 
due  the  testator  or  Intestate,  and,  after 
providing  for  tbe  debts,  distribute  the  sur- 
plus among  the  several  parties  entitled 
under  tbe  terms  of  tbe  will  or  the  provis- 
ions of  the  law,  In  reference  to  the  illstrl- 
butlon  of  intestate  estates,  yet  even  In 
sncb  a  ca«e,  If  the  patties  Interested  prefer 
to  receive  their  portions  In  the  form  In 
whiub  their  ancestor  has  seen  fit  to  invest 
bis  property,  whether  by  loans  on  notes 
or  bonds,  or  in  bcuik-stock,  or  otherwise, 
we  do  not  see  bow  the  executor  would  be 
charfreable  with  any  breach  of  duty  In 
omitting  to  collect  such  notes  and  bonds, 
and  turning  them  over  in  apecle  to  the 
parties  interested.  But  where,  as  in  this 
case,  the  chusea  In  action,  it  collected, 
would  have  to  be  reinvested  and  held  for 
an  uncertain  tlme.-^the  lite  of  the  llfe>ten- 
ant,— there  would  be  stIU  greatw  reason 
tor  the  executor  omitting  to  call  In  an  in- 
vestment made  by  tbe  testator,  simply  for 
the  purpose  of  reinveatlng  tbe  amount  in 
some  other  form.  In  such  a  case  the 
court  would,  and  has  In  tbe  case  of  Pope 
V.  Mathews.  18  H.  C.  444.  sanctioned  the 
conduct  of  tbe  execntor  in  pursuing  such 
a  course.  It  is  true  that  the  case  Jus*-  ^t. 
ed  was  decided  by  a  divided  court,  ctf 
which  the  writer  of  this  opinion  consti- 
tuted tile  minority:  but,  in  the  first  place, 
there  was  no  division  in  the  court  as  to 
the  non*llabllity  of  tbe  executor  for  Judge 
O'Neall's  Individual  note,  in  whlcb  the  tes- 
tator had  allowed  a  portion  of  bis  estate 
to  remain  invested,  Just  as  tbe  testator 
had  here  invested  a  portion  of  his  funds 
in  the  Foster  note;  and,  in  the  second 
place,  althonfrb  the  writer  did  not  then, 
and  does  not  now,  approve  of  all  that 
was  decided  In  that  case,  yet  It  Is  an  au- 
thoritative decision  of  the  court  of  last  re> 
sort,  and  no  one,  whatevermay  be  bis  offi- 
cial station,  has  tbe  right  to  disregard  It. 
It  Is  also  true  that  lu  that  case  the  loss 
resulted  from  the  general  disasters  which 
followed  the  war  between  the  states, 
while  the  loss  here  cannnt  be  attributed 
to  any  such  cause.  But  tbe  case  does  de- 
cide that,  while  it  is  the  duty  of  an  execn- 
tor or  other  trustee  having  funds  in  his 
hands  to  invest  to  require  good  and  suffi- 
cient security,  yet,  where  funds  of  tbe  tes- 


tator have  been  Invested  by  him  In  bis  life- 
time in  the  note  of  a  solvent  person,  with- 
out security,  the  simple  fact  that  he  allows 
tbe  fund  to  remain  in  the  form  in  whlcb 
his  testator  saw  fit  to  Invest  It  will  not 
render  the  executor  liable.  In  case  of  an- 
toreseen  loss,  unless  such  loss  has  been 
occasioned  by  some  other  fault  on  thepart 
of  theaucutor  than  that  ot  allowing  the 
fund  to  remain  In  the  form  io  wblch  tbe 
testator  left  It.  It  Is  clear,  therefore,  that 
tbe  simple  fact  that  the  executor  allowed 
tbe  money  due  on  the  Foster  note  to  re- 
main invested  In  the  same  form  in  wblch 
it  was  Mt  by  the  testator  would  not  rea- 
der him  liable;  and,  to  make  him  m, 
some  fault  on  bis  part  should  be  shown, 
from  which  tbe  eventual  loss  resulted. 
The  fault  claimed  In  this  case  was  In  not 
suing  the  note  in  time  to  get  ahead  ot 
other  creditors  ot  Foster,  tor  all  the 
claims  which  exhausted  Foster's  estate 
seen  to  have  been  sued.  Whether  the  ex- 
ecutor could  by  tbe  use  ot  proper  diligence 
have  succeeded  In  getting  ahead  ot  the 
other  creditors  is  not  shown  by  the  testi- 
mony in  this  case.  Foster  might,  by  g\v- 
ing  voluntary  liens  upon  his  property,  as 
he  seems  to  hare  done,  In  one  instance  at 
least,  bave  defeated  any  effort  upon  the 
part  of  the  executor  to  secure  this  debt. 
But,  more  than  this,  tbe  testimony  shows 
that  tbe  executor  was  deterred  from 
suing  by  the  apress  and  earnest  objec- 
tlons  of  the  llf^tenant,— the  party  more 
immediately  interested.  Thispossibly  may 
have  rendered  the  estate  ot  tbe  life-tenant 
liable  to  the  remainder-men.  Just  as  if  she 
failed  or  refused  to  take  proper  meaHures 
for  the  preservation  of  any  other  portion 
of  the  property  given  to  her  for  life ;  but 
it  seems  to  us  it  would  be  a  bard  measure 
of  lustlce'  to  hold  tbe  executor  liable  un- 
der all  the  circumstances. 

There  Is  also  another  view  of  this  case, 
which  we  will  present  without  Intraidlng 
to  decide  anything  definitely,  as  it  was 
not  argued.  As  we  understand  the  decis- 
ions In  this  state,  it  seems  to  be  settled 
that  where  property,  real  and  personal, 
is  i^vm  to  one  in  mass,  tor  life,  with  re- 
mainder over,  the  whole  mass  Is  to  be 
placed  In  tbe  bands  of  the  llle-tenantto 
be  used  as  a  whole  during  life,  wltb  a  lia- 
bility to  account  for  and  turn  over  to  th< 
remainder-men  the  whole  mass,  not  in 
precisely  the  same  plight  and  condition  In 
which  it  was  received,  but  In  as  good  a 
plight  aud  condition,  allowing  for  tbe  nec- 
essary "wear  and  tear"  of  Imperishable 
articles,— for  example,  plate,  tumlture, 
etc.  See  Patterson  v.  Devlin.  HcMnl.  Eq. 
469;  Robertson  v.  Collier,  1  Hill,  Eq.  873; 
Catbuun  v.  Fnrgeson,  8  Rich.  Eq.  160; 
Ulover  V.  Hearst,  10  Rich.  Eq.  829;  Brooks 
V.  Brooks,  12  S.  C.  423.  Cnder  (fats  rule  It 
might  well  be  aigued  that,  where  an  es- 
tate, consisting  m  Tarions  Icinds  ot  prop- 
erty, one  of  which  is  a  cfaose  In  action,  is 
given  as  a  whole  to  one  for  life  with  re- 
mainder over,  the  life-tenant  being  enti- 
tled to  tbe  possession  of  the  entire  estate, 
when  the  executor  has  delivered  the  same 
to  tbe  life-tenant  In  accordance  with  tbe 
directions  of  tbe  will  bis  liability  c«asee, 
and  the  remalnder^men  can  look  alone  to 
the  estate  of  the  lU»>teaant,  who,  la  a 
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proper  case,  may  be  rM|ulred  to  glre  mcd- 
rit7  lor  the  fortbeomlDit  ot  the  estate  at 
the  termlnaliOD  of  the  llfMataIn,  in  as 
Rood,  thooKb  not  In  the  aamet  condition 
In  which  It  was  received,  the  proper  al- 
lowance, above  Indicated,  Iwdog  made. 
If  this  view  be  adopted,  thm  It  la  dear 
the  executor  wnnld  not  be  liable  for  the 
Foster  note,  aa  he  aeems,  from  the  teatl- 
moay,  to  bare  tamed  OTer  that  note, 
along  with  all  the  rent  of  the  property,  to 
the  Ufe-tenant,  who  exercised  absolate 
control  over  It  daring  life.  The  Jodgment 
(rf  this  court  la  that  the  Judgment  of  the 
drcQit  coart,  in  so  far  as  It  mabes  the  ex- 
ecntor  liable  tor  the  amount  at  the  Foster 
note,  be  reversed,  and  that  the  case  be 
remanded  to  that  court  lor  aucb  further 
proceedings  aa  maj  be  neeeaaaiy  to  carry 
ODt  the  Tlewa  herein  annonnead. 

UcOowAir,  J.  I  concnr. 


WKBTtJkKB  et  mJ.  T.  FaBBOW. 

(SMprwM  Comt  qf  South  CaroUna.  Aag.  11, 

188L) 

OnuuuR*— fluma  Cavbm  ov  Aofioa— Ooun  or 

OOHMIMT  FUUS. 

1.  A  eemplatnt  whlidi  alleges  owaenhlp  of 
ovtain  lands,  and  that  defendant  la  In  possaa- 
sion,  elslming  to  hare  some  Intsnst,  and  wnong- 
folly  wlthholda  the  same  from  plalntUh,  and 
tttftt  they  own  no  ottwr  land  in  onnmon  wiu  de- 
fendant, oontalns  but  one  oanse  of  action,  name- 
ly to  recover  land,  though  tho  prayer  of  Judg- 
meat  is  for  an  socoanUng  and  parution,  as  tbe 
prayer  Is  no  part  of  the  cause  of  actitm. 

&  Sinoe  the  ooort  of  equity  in  South  Can> 
has,  sa  a  separate  trtbnnal,  has  been  sboUahed, 
and  Its  Jorlsaiotlon  Testod  In  the  court  of  coin- 
mos  pleas,  the  oonunon  pleas  mi^  take  Jnriadio- 
Uon  of  an  action  to  ieooT«r  posseaalcm  of  Isnd, 
tte  the  porpoaa  of  partition  amooff  plaintUb. 

Appeal  from  eommon  plaaa  drcnlt  eourt 
ol  SpartaDbDTS  connty;  Kobton,  Judge. 

Action  by  O.  D.  Weetlake  and  otbera 
agalnat  Abner  T.  Farru  w,  to  recover  poe- 
BeBflioD  or  land.  Demurrer  to  the  coni- 
piaiot  overmled.  Defendant  appeals. 
Affirmed. 

Vaneaa  A  Sanders  and  Bomar  Jk  Strap- 
ton,  fur  appellant.  F.  Af.  Antiel  and  Arcb. 
B.  (Mrart,  for  reepondenta. 

MclTKB,  J.  The  question  presented  by 
this  appeal  haTlug  arisen  under  a  de- 
marrer,  It  wlU  be  necessary  to  set  forth. 
Bobstautlally,  the  allegatioDS  of  the  com- 
plaint, aa  follows:  Firatt  that  one  Thom- 
aa  Rbodea  died  Intestate,  aelsed  and  pos- 
Mssedofthe  tract  of  land  which  Is  the 
Bobject  of  the  action  ;  second,  thattbe  said 
land  descended  to  thefour  plalotine,  name- 
log  them,  as  the  ht^lra  at  la  of  satd  intes- 
tate; third,  that  said  plalntifTs  are  each 
entitled  tcyone  undivided  ff>urtb  part  of 
uld  premlflee;  iburtb,  that  defendant  "Is 
lo  possession  of  aald  premisea,  claiming  to 
have  some  interest  in  same, and  wrongful- 
I7  withholds  same  from  these  plaintiffs;" 
iI^tA,  that  plaintlfb  "own  uo  other  land 
<a  this  state  In  common  with  thedefend- 
«at;"  aixtb»  that  tbe  Intestate  left  no 
•lebtB.  The  only  Judgment  demanded  la 
lor  an  accounting  and  for  partitlou.  To 
tliia  complaint  the  defendant  Qled  a  writ- 
ten demurrer:  (1)  "Tbat  several  causes 
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of  action  have  been  Improperly  united,  on9 
being  for  partition  of  a  tract  of  laud  b^ 
tween  the  plalutina.  and  tbe  other  b^uft 
to  recover  the  poseesaion  of  said  tract 
from  the  defendant."  t2)  "That  the  court 
of  equity  has  no  Jarladiction  to  hear  and 
determine  tbe  issues  between  the  plaictiffa 
and  the  defendant. "  The  case  came  on 
for  hearing  before  bis  honor.  Judge  Kob- 
Tozf,  who  ofermled  the  demurrer,  anA 
ordered  the  causa  to  be  transferred  to  cal- 
endar!. From  this  ruling  d^endant  ap- 
peals upon  the  serernl  grounds  set  out  in 
tbe  record,  which  raise  but  twoqueatlons: 
(1)  Whether  there  was  anlmproperjolnder 
of  causes  of  action ;  (2/  whether  the  court 
bad  Jurisdiction  to  try  the  case.  We  Infer 
tbat  tbe  case  was  orlglnaUy  docketed  om 
calendar  3,  aa  It  Inrolved  an  Issue  ot  law 
raised  by  tbe  demorrer  to  be  tried  by  tba 
court,  and  wh«i  tbat  tssoe  was  deter- 
mined by  tbe  court  by  overrating  the  de- 
murrer, upon  the  ground,  as  we  Bappoee^ 
that  the  only  canae  of  action  stated  in  th» 
complaint  against  tbe  defendant  waa 
that  for  the  recovery  of  the  possession  ot 
real  estate,  the  case  was  very  properly 
transferred  to  calendar  1,1b  order  thai 
tbe  only  Issue  raised  between  the  parties* 
which  waa  triable  ,by  a  Jory.  should  be 
tried  In  that  way.  The  case  doea  not 
show  tiiat  tbe  defendant  was  allowed  to 
answer,  but,  aa  that  is  conceded  in  the 
statement  aubmttted  by  connael  for  re- 
spondents, we  see  no  necessity  tor  this 
court  to  malKe  any  provision  to  that, 
effect. 

Taking  ap  the  second  question  first, 

are  unable  to  discover  any  ground  for  tbe 
proposition  that  thecourt  had  no  Jurisdic- 
tion to  try  the  cause.  While  It  Is  quite 
true  that  as  long  as  tbe  eourt  of  equity 
waa  a  separate  tribunal,  invested  with. 
Jurisdiction  ol  eqnlty  matters,  it  could  nolr 
take  Jarisdlctlon  isl  a  cause  oS  action  pure- 
ly legal  In  its  character;  and  hence,  as- 
was  held  In  Albergottlev.  Chaplin.  10  Rleh^. 
Eq.  42H,  that  court  could  not  take  Jurist 
diction  of  a  ease  in  which  thedemand  was 
for  the  recovery  of  real  estate  from  one  or 
more  of  the  defendants,  in  order  that  It 
might  be  partitioned  among  tbe  plalntllto 
and  tbe  other  defendants.  But  since  the* 
court  ot  equity,  as  a  separate  tribunal 
has  been  abolished,  and  the  Jurisdiction 
formerly  belonging  to  it  has  been  vestett 
in  the  court  of  common  pleas,  it  Is  v^ry 
manifFst  that  there  la  no  objection,  00 
Jurisdictional  grounds,  to  tbe  mainte- 
nance ot  sneb  an  action.  UcCiee  Hall.  2S 
S.  C.  888. 

TbQ  only  remaining  Inquiry  la  wbetbor 
two  causes  of  action— one  for  partition 
and  tbe  other  for  the  recovery  of  real  es- 
tate—were improperly  Joined.  Whether 
two  SQch  causes  of  action  can  be  properly 
joined  may  admit  ufaomequestion.  though 
there  are  at  leaat  two  caaee.  (McGee  v. 
Halt,  anpra.  and  Beams  v.  8pann,  38  8.  C 
630.6  S.E.Bep.S26,)  in  wbleh  actions  based 
upon  these  two  eaoses  of  action  have  been 
maintained;  but,  aa  the  question  present- 
ed here  does  not  seem  to  have  been  raised 
In  either  of  those  rases,  they  cannot  be  re- 
garded aa  derisive  of  the  point.  Nor,  un- 
der the  view  which  we  take  ot  the  com- 
plaint in  tbla  cnae,  la  It  necemary  now  to 
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decide  the  point.  It  seems  to  us  that  the 
complaint,  properly  constraed,  really 
atateii  one  canne  of  action  against  the 
defendant,  to-wlt,  tor  the  recovery  of 
real  estate.  It  Is  trne  that,  at  first  blush, 
the  action  woqld  seem  to  be  forpartttlun ; 
and  jndfiring  from  some  of  the  allegations, 
—the  fifth  and  sixth,— together  with  the 
demand  for  relief,  it  would  seem  that  the 
object  of  the  action  was  partition  among 
the  plaintiffs,  but  there  is  an  absence  of 
any  allegation  necessary  to  connect  the 
defendant  with  such  a  cause  of  action; 
and  as  it  la  well  nettled  that  the  demand 
for  relief  constltntea  no  part  of  the  cause 
of  action,  (Balle  v.  Moseley,  13  B.C. 439: 
Levi  T.  Le^,  23  S.  O.  2S2;1  and  as  Is  said 
In  Pom.  Bern.  p.  6S0,  §  580:  "The  prayer 
for  relief  la  generally  regarded  as  forming 
no  part  of  the  cause  of  action,  and  aa  hav- 
ing no  effect  upon  it,  and  as  farniahlng  no 
test  or  criterion  by  which  its  natoreinay 
be  determined ; "  and.  to  aae  the  language 
of  Mr.  Justice  McGowan  in  Hellams  v. 
Switzer,  24  S.  C.  at  page  44.  "one  of  the 
standing  admonitions  of  text-writers  on 
the  Code  in  uot  to  confound  the  cause  of 
action  with  thenatureot  tue  relief  sought," 
—it  Is  very  obvious  that  the  praytT  for 
relief  should  have  no  Influence  Indetermlo- 
Ing  the  natare  of  the  cause  of  action  set 
forth  In  the  complaint.  Looking,  then, 
solely  to  the  allegations  In  the  complaint, 
and  dlsregardlne  the  demand  for  relief,  it 
seems  to  us  clear  that,  while  It  Is  very  poa- 
sible  that  the  pleader  may  have  intended 
to  set  forth  two  causes  of  action,— one  for 
the  recovery  of  real  estate  and  the  other 
for  partition, — yet  he  has, In  fact,  set  forth 
bat  one  cause  of  action,  and  his  Intraidon 
to  set  fnrtii  a  cause  of  action  for  partition 
was  not  carried  out  by  making  the  neces- 
eary  all^ations  lor  that  purpose.  This 
being  so,  it  follows  that  the  demurrer  tor 
misjoinder  of  causes  of  action  cannot  be 
Bustalnecl;  for,  as  la  said  In  Jenkins  t. 
Tbomason,  82  S.  C.  at  page  368. 10  8.  E. 
Rep.  968,  quoting  from  Pom.  Rem.  p.  484, 
§  448:  "To  BUBtain  a  demurrer  for  this 
reason,  tauwever,  the  complaint  must  con- 
tain two  or  more  good  grounds  of  auit, 
which  cannot  be  properly  Joined  Id  the 
aame  action.  When  a  complaint,  there- 
fore, consiats  of  two  or  more  coonts,  and 
one  aets  forth  a  good  cause  of  action,  and 
anothw  doea  not,  althongh  it  attempts  to 
do  8o.  the  pleading  la  not  demurrable  on 
the  ground  of  misjoinder,  even  though  the 
canseaof  action  could  not  have  been  united 
had  they  been  enfflcleotly  and  properiy  al- 
leged." If  this  be  ao  where  the  complaint 
purports  to  set  forth  two  causes  of  uctlon 
separately,  ae  the  rules  of  good  pleading 
require,  it  Is  more  eepeclally  so  where,  as 
in  this  case,  the  complaint  purports  to 
contain  two  causes  of  action,  "mingled 
and  combined  in  the  same  allegations 
for,  aa  Is  said  by  that  atandard  author 
Just  quoted  from  in  section  451;  "If  the 
avermenta  are  found  sufficient  to  express 
one  cause  uf  action,  It  may  generally  be 
said  that  the  other  avermenta  are  mere 
aurplusuge,  which  should  be  rejected  on  a 
motion  made  for  that  purpose. "  Indeed, 
that  distinguished  author,  while  admit- 
ting tfaa  t  the  decisions  in  Beveral  of  the 
itates  are  the  other  way,  snggeatB  aa  tiie 


proper  practice  In  such  a  case,  for  the  rea- 
sons stated  inthesection  Just  quoted  from, 
a  motion  in  the  first  Instance  to  make  the 
pleading  more  certain  and  definite  by  ar^ 
ranging  It  Into  distinct  causes  of  action 
stated  aeparately,  or  a  motion  to  strike 
out  the  redundant  matter  as  surplnsage, 
and  thus  reduce  U  to  a  single,  definite 
cause  of  action.  Inasmuch  as  we  are  not 
hampered  by  any  authority  here,  and  are 
not  bound  to  follow  the  decisions  else- 
where, we  are  disposed  to  adopt  the  sug- 
gestion of  Mr.  Poraeroy,  and  to  bold, 
where  a  complaint.  In  a  single  connt.  (so 
to  speak,)  contains  several  allegations, 
some  of  which  are  appropriate  to  one 
cause  of  action  and  some  to  another, 
which  it  is  claimed  cannot  be  proper- 
ly Joined  In  the  same  action,  that  the 
remedy,  in  the  first  Instance,  Is  not  by 
demurrer,  but  by  a  motion  to  make  the 
pleading  more  definite  by  arranglDB  the 
two  causes  of  action  separately,  after 
which  demurrer  may  be  interposed,  or  hy 
a  motion  to  strike  ont  as  snrplosage  such 
ol  the  allegations  aa  may  be  appropriate 
to  one  cause  of  action,  and  not  to  the 
other,  with  the  right  tn  the  plaintiff  to 
elect  which  cause  of  action  ehall  be  re 
tained.  It  seems  to  us,  therefore,  that.  Id 
any  view  of  the  ease,  the  demurrer  was 
properly  overruled,  and  the  Judgment  of 
this  court  la  that  the  Judgment  of  the  cir- 
cuit court  be  afBrmed. 

IfoGowAH,  J.,  concnis. 


Fibber  v.  Pair  et  a/.i 

(Supnmg  court  ttf  South  CaroUna.    July  18, 

1891.) 

RiOHT  TO  COITVET  EjkBEMBNT. 

Where  the  owner  of  a  lot  grants  the  use  of 
a  private  alley -way,  entirely  upon  hia  lot,  to  an 
adjoining  property  owner,  his  heirs  and  assign*, 
and  provides  that  the  grantee  ahall  have  the 
right  to  convey  the  privilege  granted  to  certain 
persons  named,  the  grant  la  one  In  gross,  and 
doea  not  become  apportanant  to  the  land  of  the 
grantee,  and  hecannot  convey  the  easemeot  there- 
by obtained  to  persons  othn*  than  those  named  in 
the  grant,  and  he  cannot  Invest  others  with  the 
powers  conterred  apon  him  bydeed  oS  indenture. 

Appeal  from  common  pleas  circuit  coart 
of  Richland  county;  Wallacr,  Judge. 

Action  by  W.  C.  Fisher  against  Mary  D. 
Fair  and  J.  Q.  Marshall,  to  recover  dam- 
ages tor  obstructing  an  alley-iraj,  etc. 
Judgment  for  defendants.  PlalnaB  ap- 
peals. Affirmed. 

Allen  J.  (Sreea,  for  appellant.  F.  B. 
Weston  and  Lyles  Jb  Bajraeawoitb,  tor 
respondents. 

McIVER,  J.  This  was  an  action  to  re- 
cover  damages  for  the  obstmctlon  ol 
an  allured  right  of  way  over  the  lands 
of  defendants,  and  to  perpetually  en- 
Join  the  defendants  from  obstructing  the 
same.  The  diagram  annexed  tothe^cuse" 
shows  distinctly  the  situation  of  the  prem- 
ises, and  the  course  oi  the  way  claimed 
by  the  plalntlH.  and  should  t>e  incorporat* 
ed  tn  the  report  of  this  case. 

It  is  soOlclent  to  state  generally  that  the 

■BAhearing  denied,  U  S.  E.  Bep.  8BS. 
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alleged  way  la  an  allej  between  adjacent 
lotH  In  the  dtj  of  Ctilnmbla,  plaintiff  being 
theownerol  the'twulotH designated  on  the 
diagram  as  the  "Black  Lota,  and  detend- 
anttf  being  the  ownera — the  one  tor  life 
and  the  other  the  remalailer  In  tee— of  the 
lot  designated  the  "Fair  Lot,**  which  was 
originally  owned  by  Dr.  Samael  Fair; 
TliomnB  Davla  having  been  formerly  the 
ownw  of  the  other  lota  adjolaing  the  al- 
ley on  the  west,  designated  as  the  Darts 
proper^,  a  part  or  the  whole  ot  which  is 
now  owned  by  the  Central  Bank.  The 
Arldence  tends  to  show  that  originally 
Davl^a  was  In  some  way  entitled  to  a  right 
of  way  throagh  and  along  the  alley  sep- 
arating the  Du  vis  property  from  the  Fair 
lot,  10  leet  wide,  up  to  a  point  where  It 
Intersected  an  alley  running  east  from 
BIchardson  street,  and  separating  the 
Davis  property  from  the  Black  lots.  8o 
that  Davis  had  a  light  ot  way,  bat  wheth- 
er In  gross  ur  appurtenant  does  not  ap- 
pear, all  around  his  property,  by  an  alley 
t)^inning  on  Plain  street,  and  running 
north  to  the  point  where  It  Intersected 
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the  alley  running  west  Into  Richardson 
street.  While  things  were  in  this  situa- 
tion, to-wlt,  on  the  29tb  of  February,  1866, 
Dr.  Fair  and  Davis  executed  a  det>d  ot  In- 
denture, whereby,  in  consideration  of  cer- 
tain covenunU  therein  stated  on  the  part 
ot  Davis,  Dr.  Fair,  acknowledging  the 
right  of  way  tit  Davis  through  the  alley 
leading  from  Plain  street  north  to  the 
point  where  It  Intersected  the  alley  run- 
Ding  from  BIchardson  street  above  men* 
tIoned»  conveyed  to  said  Davis  a  further 
right  of  way  through  an  alley  running 
from  Samter  street  west  over  the  north- 
ern edge  ot  the  Fair  lot,  and  agreed  to 
extend  the  right  of  way  already  owned 
by  Davis  north  to  the  alley  leading  from 
Bumter  street  went;  the  practical  result 
being  to  give  Davis  a  right  of  way  from 
Plain  street  around  the  western  and 
Borthem  sides  ol  the  Fair  lot  to  Sumter 
street.  Thia  conveyance  of  the  right  ot 
way  was  to  Thomas  Davis,  his  heirs 
and  easlgns,  forever;  and  the  deed  of  in- 
denture ciintalns  the  following  clause: 
"And  the  said  8amuel  Fair  further  agrees 
to  allow  the  said  Thomas  Davla,  and  his 


heirs  and  assigns,  to  have  the  right,  at 
his  or  their  discretion,  ot  conveying  to 
Charles  H.  Black,  and  bis  helra  and  as- 
signs, or  to  the  owners  for  the  time  being 
of  the  lot  adjoining  the  lot  of  Thomas 
Davis  (which  lies  nn  the  west  side  of,  the 
above  described  lot  of  Samuel  Fair)  on 
the  north,  the  right  of  wa^'  through  the 
two  alleys  running  Into  Plain  and  Sumter 
streets,  to  be  enjoyed  as  fully  as  by  the 
said  Thomas  Davis,  his  heirs  and  as- 
signs." In  March,  1872,  Thomas  DutIb 
conveyed  to  the  Central  Bank  the  prop- 
erty designated  as  hia  on  the  diagram, 
together  with  the  right  of  way  secured 
to  Davis  by  the  deed  ot  Indenture  above 
mentioned.  This  conveyance  contains  the 
following  clause:  "The  unubstructuU  use 
and  right  ot  way  ot  these  two  alleys  last 
mentioned,  to  be  held  and  need  in  common 
by  the  heirs,  successura,  and  asslf^ns  of 
the  said  Dr.  Fair,  and  ot  said  Central 
National  Bank,  and  also  by  the  said 
Charles  H.  Black,  his  heirs  and  assigns, 
who  may  be  the  owner  of  the  said  lot  on 
Bichardson  street  adjoining  the  alley  ou 
the  north  ot  the  lot  herein  conveyed. 
This  limitation  of  the  use  of  said  alley, 
which  runs  around  two  sides  of  said  Dr. 
Fair's  lot,  on  the  part  of  the  said  Charles 
H.  Black,  his  heirs  and  assigns,  is  herein 
specified,  upon  the  supposition  that  I  may 
have  heretofore  granted  to  them  thia 
right  ot  way.  But,  if  I  have  not  granted 
to  them  this  right  by  deed,  the  right  is 
not  herein  confirmed  by  me,  but  Is  eape- 
cially  renerved  to  the  said  Central  Nation* 
al  Bank,  which  Is  hereby  Invested  with  all 
the  rights  I  hold  In  and  by  reaaon  at  an 
agreement  entered  into  between  Dr.  Sam- 
uel Fair,  and  myself,  February  29,  1856, 
whirh  said  agreement  Is  duly  recorded  In 
the  office  of  the  register  of  mesne  convey- 
ances tor  Richland  county,"  The  convey- 
ance also  contains  a  clause  forbidding  the 
bank  from  violating  the  covenants  on  the 
part  of  Davla  contained  In  the  deed  of  In- 
denture ot  29th  February,  1856.  On  the 
23d  of  July,  1889.  the  Central  National 
Bank  conveyed  to  the  plaintiff  and  anoth- 
er the  right  of  WHy,  through  the  two  al- 
leys above  mentioned,  secured  to  Davis 
by  the  deed  oi  Indenture  aforesaid;  and  the 
platntilf,  having  become  the  owner  of  the 
Black  lots,  bases  his  claim  to  the  right 
of  way  upon  the  several  conveyauces  a  iiore 
stated;  there  being  no  evidence  that  Da- 
vis had  ever  conveyed  to  Black  the  said 
right  of  way.ashesupposed  henilgbthave 
done.  It  further  appears  that  on  the 
16th  of  June,  1868,  Dr.  Fair  executed  a  pa- 
I>er,  wliich  was  adjudged  by  this  court  In 
Brasel  v.  Fair,  26  S.  C.  870,  2  8.  E.  Rep. 
293,  to  take  the  nbsolnte  title  to  the  Fair 
lot  out  of  Dr.  Fair,  and  vest  It  in  a  trus- 
tee tor  the  benefit  ot  the  defendants  here- 
in. Atthe  cloae  of  plaintiff's  testimony,  a 
nonauit  was  moved  for  and  granted;  the 
clrcul  t  Jadgtt  holding  that  the  right  of  way 
convoyed  to  Da  via  by  Dr.  Fair  was  not 
n  right  of  way  appurtenant  to  any  tene- 
ment owned  by  Thomas  Davis,  **and  that 
the  power  conferred  upon  Thomas  Davis 
to  grant  the  right  of  way  to  the  owner 
of  tiie  lot  now  owned  by  the  plaintiff  was 
a  mere  naked  power,  not  coupled  with 
an  interest  iu  the  land,  antLtJiat  it  was 
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not  exercised  by  Thomaii  DaTla  In  tala  life- 
time, or  by  auj  oue  Id  the  Ute-time  of  the 
said  Dr.  Fair,"  and  therefoi'e  plaintiff's 
claim  of  a  rlffht  of  way  could  not  be  bus- 
tained.  From  tbls  Judgment  plaintin  ai>- 
pealB  upon  tbe  several  grounds  tiet  out  In 
the  record,  whleb  need  oot  he  repeated 
bere,  ae  we  propose  to  consider  tbe  eev- 
ernl  points  wUlcta  we  anderstand  to  be 
raised  tbereby. 

The  first,  and  perhaps  the  most  mate- 
rial, question  In  the  case  Is  as  to  tbe  char- 
acter of  the  right  ol  way  in  qaeation,— 
whether  it  was  a  right  ol  way  appurte- 
nant to  the  premises  of  tbe. original  gran- 
tee, Davis,  or  whether  It  was  a  right  o( 
way  in  gross.  In  the  case  of  Whaley  v. 
Stevens,  21  S.  G.  221,  it  was  held  that  a 
right  of  way  appurtenant  Is  a  right  which 
inheres  In  the  land  to  which  It  appurtis 
nant.  Is  necessary  to  ita  enjoyment,  and 
pRSses  with  the  land,  while  a  r^ght  of  way 
In  gross  Is  a  mere  pensonal  privilege, 
which  dies  with  the  person  who  may  have 
acquired  It;  and  the  same  doctrine  was 
reafilrmed  in  the  same  case,  (37  8.  C.  549, 
4  S.  G.  Rep.  146,1  when  It  was  again  be- 
fore tbiB  court,  the  chi^  Justice  in  deliver- 
ing the  opinion  qootl&g  tbefoUuwinj;  lan- 
guage from  Wastabom  on  Easements, 
(chapter  2,  par.6,  p.  ^7:)  "Ways  are  said 
to  be  appendant  or  appurtenant  when 
they  are  incident  to  an  estate,  one  ter- 
minus being  on  the  land  of  the  party 
claiming.  They  must  inhere  in  the  land, 
concern  the  premises,  and  be  essentially 
necesftary  to  their  enjoyment. "  In  view 
ol  these  authoritative  deularations  as  to 
what  Is  requisite  to  constitute  a  right  of 
way  appurtenant.  It  seems  to  us  very 
clear  that  the  right  ol  way  secured  to  Da- 
vis by  the  deed  of  Indenture  above  men- 
tioned cannot  be  regarded  as  a  right  of 
way  appurtenant  to  any  premises  owned 
by  Davis.  It  does  not  appear  that  It  had 
either  of  Its  termini  on  such  premises,  nor 
that  It  was  essantlally  necessary  to  their 
enjoyment.  On  the  contrary,  It  was  a 
rieht  of  way  in  gross,  a  mere  privilege 
personal  to  bim,  and  Incapable  of  trans- 
fer by  him ;  for,  as  Is  said  In  Washb. 
Easeni.  r.  1,  par.  2,  p.  3:  "A  man  may 
have  a  way  in  gross  over  another's  land, 
but  it  must,  from  Its  nature,  beapersonal 
.ight,  not  assignable  nor  luberitable;  nor 
•an  it  be  made  so  by  any  terms  In  the 
rrant."  Hence,  though  by  the  Indenture 
Fair  "agrees  to  allow  Thomas  Davis  to 
have  for  himself,  and  hie  heirs  and  assigos, 
forever,  a  right  of  way, "  etc.,  the  same 
not  being  appurtenant  to  any  premises 
then  owned  by  Davis,  tbe  right  secured  Is 
a  right  of  way  in  gross,  a  mere  personal 
privilege,  which  Is  not  assignable,  and 
Aim  with  the  person.  It  follows,  there- 
fore, that  the  attempt  of  Davis  to  convey 
this  right  of  way  to  the  bank  was  futile, 
and  transferred  no  right. 

It  is  urged,  however,  that,  even  If  this 
be  so,  yet,  as  the  deed  of  Indenture  invest- 
ed Davis  wltb  power  to  convey  this  right 
of  way  "to  Charles  H.  Black, and  his  heirs 
and  assigns,  or  to  the  owners  for  the  time 
being  ot  the  lot  adjoining  tbe  lot  of 
Thomas  DavlB(which  lies  on  tbe  west  side 
of  the  above-described  lot  of  Samn^  Fair) 
on  the  north,"  Davis  eo'ild,  by  virtue  ol 


this  power,  convey  the  right  ot  way  to 
the  bank,  as  he  undertook  to  do,  and  tbe 
bank  cuuld  convey  the  same  tu  the  plain- 
tiff, by  virtue  of  a  similarpower  contained 
In  its  deed  from  Davis.  Thwe  are  several 
objections  to  this  view:  (1)  Davia  Is  only 
Invested  with  power  to  convey  to  Black, 
his  heirs  or  assigns,  or  to  the  owners  of 
the  Black  lots,  and  we  are  unable  to  find 
any  evidence  that  the  bank  ever  was  tbe 
owner  of  those  lots;  and  therefore,  whea 
Davis  undertook  to  Invest  the  bank  with 
the  power  conferred  upon  him  to  convey 
the  ngbt  of  way  to  one  who  was  not  the 
owner  of  tbe  Black  lots,  he  exceeded  tbe 
terms  of  his  power.  But  we  do  not  rest 
our  decision  upon  this  point.  Inasmuch  as 
by  the  indenture  tbe  power  to  convey  was 
vested  In  Davis. and  bis  heirs  and  assigns; 
and  it  may  be  that  after  the  bank  became 
tbe  assignee  (so  to  speak)  of  Davis.  It 
would  have  had  the  power  to  convey  to 
the  plaintiff,  who  was  then  the  owner  <rf 
the  Black  lots.  But,  In  the  second  place, 
we  agree  with  the  circuit  Judge  that  the 
power  conferred  upon  Davis,  not  being 
coupled  with  an  interest,  could  not  sur- 
vive, and  could  not  be  exercised  after  tbe 
donor  of  the  power  had  parted  with  bis 
title  to  the  land  over  wbicb  tbe  power 
was  to  be  exercised.  While,  tbwefore,  tbe 
circuit  Judge  may  possibly  have  erred  in 
assigning  as  tbe  reason  for  his  conclusion 
that  the  power  of  conveying  to  tbe  plain- 
tiff was  not  exercised  during  tbe  life-time 
either  of  Davis  or  Fair,  Inasmuch  as  the 
"case"  falls  to  contain  any  evidence  as  to 
the  death  of  either  ot  those  persons,  ret, 
as  it  does  show  that  the  power  was  never 
exercised  until  after  Fair  bad  parted  with 
his  title  to  the  land  over  which  the  right 
ot  way  was  to  be  enjoyed,  the  conclusion 
reached  by  the  circuit  Judge  was  undoubt- 
edly correct.  Assuming  that  the  owner 
of  land  having  the  right  to  convey  to  an- 
other a  right  of  way  In  gross  over  his 
land  may  invest  a  third  person  with 
power  to  make  such  conveyance,  yet  snch 
a  power,  when  not  coupled  wltb  an  inter- 
est, does  not  survive,  nor  can  It  be  exer- 
cised after  the  donor  of  tbe  power  parts 
with  his  title  to  the  land  to  be  subjected 
to  such  easement.  In  such  a  case  the 
donee  of  the  power  acts  as  a  mere  attor- 
ney in  fact,  and  must  convey  In  tbe  name 
of  his  principal.  Hence  when  the  princi- 
pal is  dead,  or  has  parted  with  his  title 
to  the  land,  neither  be  nor  his  attorney  in 
fact  can  fix  any  burden  or  servitude  upon 
tbe  land.  That  the  power  In  this  case  wa^i 
nut  coupled  with  an  interest  Is  abund- 
antly shown  by  the  deflnltlon  of  that 
phrase  as  given  by  llARsnALU  C.  J.,  in 
Hunt  V.  Bousmanier,  8  Wfaeat.  206,  quoted 
with  approval  by  Mr.  Justice  MuGowan 
In  Johnson  v.  Johnson,  27  S-  C,  at  page 
816,  8  S.  E.  Rep.  606.  The  equitable  right 
which  appellant  sets  up  In  bis  argument 
presents  a  question  which  does  not  appear 
to  have  l>een  presented  to  or  considereid 
by  tbe  court  below,  nor  is  It  mentioned  la 
tbe  exceptions,  and  therefore  that  matter 
Is  not  properly  before  ns.  We  may  add, 
bowever,  that  the  case,  as  made  by  the 
plaintiff,  does  not  seem  to  us  sufficient  to 
warrant  the  court  In  extending  tu  him  the 
equitable  rellel  demanded.  Tbe  judgment 
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uf  flilacoart  tstbat  the  Jadfcment  ol  tbe 
cireult  court  be  afflnueU. 

JlcGowAV,  J.,  concars. 


Griffin  t.  Eablb. 

(Svpreme  Court  t(f  ^mtli  Carolina.  S8, 
1891.) 

HKrAnATa  Bstati  or  Harkibd  Wommv  —  Pownt 
TO  Charbb  vom  Loan  to  Hubsabd  —  Tbahsao- 
non  WITH  DBCTunm— Btidbhcb. 
1.  A  bond  given  hj  a  married  woman  to  ae- 
cxm  the  payment  of  money  borowod  by  the  hos- 
band  for  ble  own  use  is  void,  and  cannot  be  en- 
toreed  aa  against  her  separate  estate. 

3.  The  fact  that  the  bond  was  given  In  1884. 
and  thereafter  assigned  to  defendant,  who  sought 
to  foreclose  In  18^,  and  that  plalntUt  had  not 
claimed  that  the  money  was  not  borrowed  for  her 
nse,  will  not  operate  as  am  estoppel,  especially 
when  she  did  nothing  to  Indnoe  the  detendant  to 
take  tbe  assignment. 

3.  Under  Code  a  a  |  400,  which  provldea 
"that  no  *  *  *  person  who  has  a  leoal  or 
equitable  interest  which  may  be  affected  by  the 
event  of  the  action  »  •  *  iball  be  examined 
In  regard  to  any  txansaotim  •  •  •  between 
sBcb  witneas  and  %  penra  at  the  time  of  anch 
examlnaUon  deceased,  **  a  hosband  may  testify 
as  to  oonversations  had  with  a  deceased  mort- 
gagee who  held  a  mortgage  upon  the  separate 
property  of  the  wife^  when  she  seeks  to  etdoU 
the  sale  of  the  nremiaes  upon  the  ground  that 
the  husband  recMTod  the  Moeflts  of  the  mort- 
gage. 

4.  Tbe  wife  was  competent  to  testify  that  she 
had  00  ooaversationswlttt  the  deceased  In  regard 
to  the  transaction. 

5.  It  was  propertoezdadeevldenoe  asto  con* 
wsations  between  tbe  wttorney  So*  the  mort- 
gagee and  pl^ntiff's  husband,  when  It  did  not 
appear  that  he  was  aoUng  aa  her  agenL 

A|ipeal  Iroin  commoQ  pleas  clrcnlt  court 
erf  RIehUuid  county;  W.  U.  Walucb, 

Action  by  EmmaGrlf&Daicalnet  Caroline 
L.  Earle,  to  enjoin  the  sale  of  mortKased 

eremlites.    Judgment  for  plalntm.  D» 
ndant  appeals.  Affirmed. 
Joha  T.  Siloaa,  Jr.,  and  Lyles  A  Huyoa- 
wojtA,  for  appellant.    Melton  A  Heltoa 
and  Bttebmau  A  YoamMu^  lor  reapond- 
eat. 

McTvEB,  J.  On  the  20th  of  February, 
Ift^,  Emma  Grlffln,  then  being  tbe  wUe  of 
B.  F.  Uriffin,  made  and  executed  a  bond, 
Becured  by  a  mortKage  on  her  house  and 
lot  la  the  city  of  Columbia,  payable  to  S. 
L.  Leapheart,  which  bond  and  mortgage 
was  duly  aaslgned  by  the  executors  ot 
Leapheart,  who  had  died  in  the  mean  time, 
tu  thedefendant.  On  tbel2th  uf  April,  1889, 
tbe  attHlgnee,  Mrs.  Earle,  under  a  power 
contained  In  the  mortgaiie,  advertised  the 
morlgaKed  premises  for  sale:  whereupon 
tbls  action  was  commenced  to  enjoin  the 
Bale,  and  to  hareanld  bond  and  mortgage 
Oeclared  null  and  void,  upon  the  ground 
thut  plaintiff,  being  a  married  woman  at 
tlie  time,  had  no  power  to  make  the  con- 
tract evidenced  by  thebond  and  mortgage, 
alleging  that  the  contract  wan  not  In  ref- 
erence to  her  separate  estate. but  that  the 
■ame  was  to  secure  the  repayment  of 
money  borrowed  from  Iieapheurt  by  her 
hoaband  for  his  own  uf>e,  and  so  applied 
by  him.  B.  F.  Grlflln,  the  husband,  wus 
called  as  a  wltneHa  for  plaintiff,  and, 
when  asked  to  state  the  transaction  be- 
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tween  himself  and  Leapheart.  obJectloD 
was  Interposed  upon  the  ground  that 
such  testimony  was  Incompetent,  under 
8ect1on400  of  the  Code.  Theoblectlon  was 
overruled,  and  this  ruling  constitutes  the 
basis  of  tbe  first  ground  of  appeal.  When 
the  plalntlK  was  examined  as  a  wttneaBv 
and  asked  whether  she  had  ever  had  any 
conversation  or  transaction  with  Leap- 
heart  In  regard  to  the  loan  of  this  money, 
objection  was  interposed  upon  a  similar 
gnmnd ;  and,  this  objection  being  over- 
ruled, such  ruling  constitutes  the  basis  of 
the  second  ground  of  appeal.  Tbe  driend- 
ant  ottered  to  prove  by  the  testtmony 
Col.  John  T.  Sloan.  Jr.,  what  passed  be- 
tween himself,  as  the  attorney  of  Leap- 
heart,  and  B.  F.  GrifBu,  when  tbe  loan  wa» 
n^otiated.  which,  upon  objection  beinjc 
Interposed  by  plaintiff,  was  rale<l  tobelnad- 
mlsslble,  and  this  Is  the  basis  of  the  thinl 
ground  ol  appeal. 

The  case  was  heard  by  hla  honor.  Judge 
Wai^ace,  who,  among  other  thinn. 
found,  as  matter  of  fact,  that  B.  F.  Grimn 
borrowed  from  Leapheart  the  money 
which  the  bond  and  mortgage  purports  t» 
secure  "for  tbe  purposes  of  hie  own  bosl- 
ness  as  a  merchant,  and  not  In  any  wise 
as  agent  of  the  [dalntltf.  and  afterward* 
expended  thesaroe therefor;"  and,fnrthw^ 
"that  said  loan  was  not  made  to  the 
plaintiff,  or  for  the  benefit  of  her  separate 
estate ;  that  the  proceeds  thereof  were  not 
expended.  In  whole  ur  in  part,  for  the 
same;  that  the  debt  evidenced  bytlie  bond 
and  mortgage,  and  said  bond  and  mort- 
gage, were  not  contracted  as  to  the  sepa- 
rate property  of  the  plaintlfi."  As  matter 
of  law,  he  found  that  the  bond  and  mort- 
gage were  null  and  vold.and  t^at  plalntm 
Is  entitled  to  the  relief  demanded.  Judg- 
ment having  been  mndered  In  accordance 
with  these  Hndlnga,  the  defendant  appeals 
upon  the  several  grounds  set  out  In  the 
record.    The  first,  second,  and  third 

§ rounds  have  already  been  sufficiently  In- 
Icated.  Tb«  fourth  and  fifth  raise  only  a 
qneetlon  of  fact,  aa  to  whether  the  circuit 
Judge  erred  In  his  finding  that  the  money 
wuB  borrowed  by  B.  F.OrieBn  tor  his  own 
use,  aud  that  his  wife  had  nothing  to  do- 
with  the  loan  or  use  of  tbe  money.  The 
sixth  ground  Is  general  In  its  character, 
and  simply  Imputes  error  to  the  finding 
that  plaintiff  was  entitled  to  the  relief  de* 
mended.  The  seventh  and  eighth  ground* 
allege  error  In  not  finding  that  the  action- 
was  barred  by  the  laches  of  the  plalutlff, 
and  that  she  was  estopped.  The  plaintiff 
having  died  pending  this  appeal,  the  ac- 
tion has  been  continued  In  the  name  of  W. 
H.  Griffin  as  ber  administrator  by  a  prop- 
er order  to  that  effect. 

The  first  ground  of  appeal  cannot  be 
sustained.  As  was  said  In  Boykln  t. 
Watta,  6  S.  C.  at  page  82,  and  quoted  with 
approval  In  Kubinaon  t.  Kobineon,  2U 
C.  572.  in  speaking  of  the  proviso  to  sec- 
tion 400  of  the  Code:  "Tbe  obvious  puiv 

Sose  and  Intent  of  the  proviso  *  •  » 
I  to  exclude  the  evidence,  by  a  party  lnter> 
ested  In  the  event  ot  the  suit,  of  any  trans- 
action or  communication  with  a  deceused 
by  which  such  event  maybe  determined  la 
favor  ot  such  witness.  "  To  same  effect* 
see  Moffatt     Hardin  23  S.  a  25.   B.  F. 
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43riffln  not  he\ng  a  party  to  the  action, 
hlH  testimony  as  to  cunvenjatlonH  and 
transactions  witb  Leapheart  coulfl  be  ex- 
cluded only  npon  the  ground  that  he  had 
«oiiie  "legal  or  equitable  interest  which 
may  be  affected  by  the  event  ol  the  action 
or  proceeding;, "  ur  becanse  his  "examtna- 
tion,  or  any  Judcment  or  determination 
In  Hucb  action,"  coDid,  "fn  any  manner,** 
affect  hia  interest,  which  the  CBses  above 
cited  show  means,  "be  calculated  to  pro- 
mote hia  Interest."  Now,  even  if  it  be 
conceded  that  B.  F.  Griffin  had  sncb  a  le- 
gal or  equitable  interest  as  is  contem- 
plated by  the  statute,  (which,  however, 
we  are  not  to  be  understood  as  saying, 
except  for  the  parfKMes  of  this  case,)  we 
do  not  see  how  bis  testimony  could  possi- 
bly promote  his  interest,  which,  if  he  had 
any.  was  equally  balanced ;  for  If,  by  his 
testimony,  the  plaintiff  would  be  relieved 
from  liability  on  the  bond,  then  B.  F. 
■OrllHn  would  be  clearly  liable  to  Leap- 
heart  tor  rhe  money  whlcb  be  got  from 
lilm  and  used  for  bis  own  parposes.  The 
suf^estion  that  the  statnte  of  limitations 
would  protect  him  from  such  liability 
will  not  avail,  for,  as  was  said  In  Boe  v. 
Harrison,  9  ti.  C.  280,  "a  question  of  fact 
*  •  *  could  not  be  determined  as  an 
iuciilent  merely  to  the  question  of  the  in- 
terest of  the  witness  In  the  event  of  the 
suit.  Hnch  tt  proceeding  would  be  with- 
out precedent,  and  incompatible  with  nr- 
derly  procedure  In  trials  of  Issues  of  tact, 
and  it  is  not  to  be  assumed  that  the  legis- 
lature intended  such  a  qualification  of  Its 
language."  It  would  therefore  have  been 
**  Incompatible  with  orderly  procedure" 
for  the  court  to  have  turned  aside  from 
the  Issues  of  the  case  on  trial,  for- the  pur- 
pose of  determining  whether  the  statute 
of  limitations  would  have  protected  B.  F. 
Oi-ltfin  from  liability  to  I^eapheart,  or 
whether  the  plea  of  the  statute  could  not 
ha  ve  been  successfully  met  by  proof  of  sub- 
sequent aknowledgmenta,  or  otherwise, 
before  It  could  determine  what  interest  B. 
F.  Grlffln  mayhavehad  la  the  event  of  th« 
anlt.  On  the  other  hand,  ft  the  liability  of 
the  plaintiff  to  Leapheart  could  be  fixed, 
then  B.  F.  Uriffln  would  be  liable  to  the 
plalntin  for  having  used  her  money.  It 
seems  to  us  clear  that  there  was  no  error 
In  admitting  the  testimony  of  B.  F.  Grif- 
fin as  to  his  conversations  and  transac- 
tions with  Leapheart. 

The  second  ground  Is  equally  untenable. 
The  platntlO  was  not  called  upon  to  testi- 
fy, nor  did  she  testify,  to  any  conversa- 
tion or  transaction  with  leapheart.  She 
ehnply  paid  that  she  never  had  any  com- 
munication or  transaction  with  Leap- 
heart,  and  this  wasciearly  competent,  un- 
der thecHses  of  Brown  v.  Moore,  26  S3.  C. 

2  S.  E.  Rep.  9,  and  Richards  v.  Monro, 
80  K.  O.  284, 9  8.  £.  Rep.  108,  Cited  by  coun- 
«el  for  respondent. 

Ah  to  the  third  ground,  there  can  be  no 
doubt  that  Sloan's  testimony  as  to  what 
passed  between  him  and  B.  F.  Griffin  was 
cleoriy  Incompi'tent,  as  mere  hearsay  evi- 
4lence,  unless  It  had  been  shown  that  B.  F. 
■Grlffln  was  acting  as  the  agent  of  the 
filalntlEt*  which  was  uut  only  not  shown. 


but  the  contrary  was  abundantly  proved. 

The  fourth  and  fifth  grounds  raise  sim- 
ply a  question  of  fact  as  to  who  borrowed 
the  money  from  Leapheart,  and,  as  the 
conclusion  reached  by  the  circuit  Judge  is 
fully  sustained  by  the  evidence,  these 
grounds  need  not  be  further  cfinsldered. 

In  view  of  these  flndlngs  of  fact,  there 
can  be  no  doubt  that  there  was  no  error 
on  the  part  of  the  circuit  Judge  In  holding 
that  the  bond  of  a  married  woman,  not 
given  with  reference  to,  or  for  the  benefit 
of,  her  separate  estate,  but,  on  the  con- 
trary, to  secure  the  repayment  of  money 
borrowed  by  her  busbaad  and  used  for 
hia  own  purposes,  was  au  absolute  nulli- 
ty, on  the  ground  that,  under  the  law  *b 
it  stood  at  the  making  of  the  bond,  a 
married  woman  had  nu  power  to  ".nter 
into  such  a  contract.  In  view  of  the  cases 
which  have  recently  been  decid**''  by  this 
court.  In  reference  to  the  powf  of  a  mar- 
ried woman  to  contract,  It  siitvly  cannot 
be  necessary  to  enter  again  into  the  dis- 
cussion. The. cases  may  be  found  ex- 
tremely well  classified  In  the  argument  of 
respondent's  counsel. 

It  remains  only  to  consider  the  question 
of  laches  and  estoppel  rai'^ed  by  tbe  sev- 
enth and  eighth  grounds  of  appeal.  So 
far  as  we  can  discover,  there  is  nothing 
whatever  in  the  case  upon  which  tbe 
charge  of  laches  can  be  based.  The  bond 
was  given  In  1884,  but  It  dues  not  appear 
when  It  was  transferred  to  tbe  defendant. 
There  la  no  evidence  tending  to  show  that 
the  plaintiff  nvt^r  did  or  said  anything  to 
induce  the  defendant  to  take  an  assign- 
ment of  the  bund.  Indeed,  It  does  not  ap- 
pear that  plaintiff  ever  even  knew  that 
defendant  held  the  bond  until  the  adver- 
tisement of  tbe  sale,  and  this  action  whs 
brought  very  soon  afterwards.  As  to  tbe 
estoppel,  we  can  discover  nothing  In  tbe 
testimony  to  support  It.  There  Is  no  evi- 
dence that  thepialntilf  ever  represented  to 
Leapheai^  or  to  the  defendant  that  the 
money  was  borrowed  tor  her  own  use. 
and  nothing  whatever  to  Induce  the  de- 
fendant to  auppoae  that  such  was  tbe 
fact.  It  may  be  as  well  for  us  t<i  add  that 
we  do  not  understand  the  question  of 
Jurisdiction,  as  It  Is  termed,— that  is,  the 
right  of  the  court  to  grant  the  relief  de- 
manded In  casetheconcluslon  was  reached 
that  the  plaintiff  was  not  liable  on  the 
bond  and  mortgage, — as  being  madeln  this 
case,  and  thsrefure  tbat'qnestloa  has  nut 
been  considered.  It  Is  not  raised  by  nnj 
exceptlou,  nor  does  It  appear  that  the  cir- 
cuit Judge  madi*.  or  was  requested  to 
make,  any  ruling  upon  the  subject.  It  Is 
not  presented  in  tbe  argument  of  appel- 
lant, and, on  the  contrary,  it  is  stated  in 
respondent's  argument  that  the  Jurisdlc- 
tton  was  conceded  by  defendant.  Under 
these  circumstances,  we  have  not  felt  at 
liberty  to  consider  it,  and  do  not  desire 
to  be  regarded  as  Intimating  any  oplnloD, 
either  one  way  or  the  other,  as  to  that 
question.  The  Judgment  of  this  court  Is 
that  the  Judgmeut  of  the  circuit  court  br 
affirmed. 

McGowAN,  J.,  concurs. 
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HUGBET  T.  KbLLAB. 

iSuprane  Vourt  of  South  COroUHO-  Aug.  11, 
1«>L> 

AmraR— Nbt  Mattes. 

In  an  aoUon  to  recover  damages  for  an  al- 
legei  Msault  and  battery,  an  afflrmatlTe  answer 
which  alleeea  that  plaintiff  first  assaulted  de- 
fendant, who  committed  the  acts  complalQed  of 
in  self -defense,  Is  safflcient  on  demurrer,  onder 
■Code  S.  C.  S  170,  which  pro  Tides  tliat  the  defend- 
ant may  set  ap  any  matter  vrtiich  will  oonstitmte  a 
defense  to  the  acubn. 

Appeal  froin  common  pieaa  circuit  court 
•::  Abbeville  connty ;  James  Aldeuch, 
Judge. 

Action  by  Thornton  Hughey  against  J. 
Frank  Kidiar«  to  recover  damages  tor  an 
-alleged  assault  and  battery.  Judgment 
fordefendant.  Plaintiff  appeals.  Affirmed. 

Grajrdon  d  QraydoOt  for  appellant. 
Parker  A  McGovfran,  for  appellee. 

HcIrBB.  J.  The  action  In  this  case 
wan  brought  by  plaintiff  against  tbe  de- 
fendant  to  recover  damages  for  an  al- 
lefl:ed  assault  and  buttery  committed  np- 
on  blm  by  thedefendant.  Inblacumplaint 
tbe  plaintiff  alleges  '*that,  on  the  SlHt  day 
•of  May,  18SS,  the  defendant  committed  a 
Tiolent  assault  and  batteiy  upon  him  by 
ahootlng  blm  with  a  double-bcoreled 
shotgun  loaded  with  blrd  sbut;"  and  goes 
<iD  to  state  the  Injury  sustained  by  blm, 
aa  well  as  the  amoont  of  damages  which 
he  cItUmed,  The  anwer  was  In  the  follow- 
ing words:  "That  the  plaintiff  and  hia 
wllu  first  aRsaulted  the  defendant,  who 
therpupon  necessarily  coiumltted  the  acta 
•complained  of  in  self-defense. "  To  this 
answer  the  plaintiff  interposed  an  oral 
demurrer,  upon  the  ground  that  It  does 
oot  state  tacts  sufficient  to  constitute 
a  detense.  The  circuit  Judge  overruled  the 
demurrer,  and  the  trial  proceeded,  and 
resulted  In  a  verdict  for  the  defendant, 
«nd.  Judgment  having  been  entered  there- 
on, tbe  plaintiff  appeals  upon  the  several 
pounds  set  out  in  the  record,  which  sub- 
stantially make  the  singlequestlon  wheth- 
«r  tbe  demurrer  was  properly  overruled. 
Section  ITU  of  the  Code  provides  that  tbe 
answer  must  contain  a  general  or  specific 
denial  of  each  material  allegation  contro- 
verted by  the  defendant;  and  section  189 
■declares  that  every  material  allegation  of 
the  complaint,  nut  controverted  by  the 
Answer  In  tbe  manner  prescribed,  "shall, 
for  the  purpose  of  the  action,  be  taken  as 
true. "  Tfaesesectlons  also  pruvlde  thattlie 
Answer  may,  In  cases  where  the  facts  war- 
rant it,  contain  "a  statement  of  any  new 
matter,  constituting  a  defense  or  counter- 
•claim,  in  ordinary  and  concise  language, 
without  repetitiou;"  and  In  a  case  where 
ttala  is  done,  unless  the  new  matter  plead- 
ed as  a  ddense  amounts  to  a  counter- 
claim, tbe  allegation  of  such  new  matter 
shall  be  deemed  controverted  by  theplain- 
tltr  as  upon  a  direct  denial.  Loolilng  at 
the  pleadings  in  this  case  In  the  light  of 
these  provisions  of  the  Code,  It  seems  to 
us  pl'iin  that  the  allegation  in  tbe  com- 
plaint that  the  defendant  hud  committed 
a  violent  assault  and  battery  upon  the 
lilalntlff  was  admitted  by  the  omission  of 
tbe  defendant  In  his  answer  to  deny  such 
allegation ;  and  that  the  only  Issue  pro- 


srated  by  the  pleadings  was  whether  the 
statement  ol  the  new  matter  by  way  of 
defense,  which  must  have  been  deemed 
controverted  by  the  plaintiff,  was  true. 
The  only  question,  therefore,  was  whether 
the  new  matter  stated  In  tbe  answer  was 
sufficient,  It  established  to  the  satisfaction 
of  the  Jury,  to  constitute  a  defense  of  the 
acts  adtuitted  by  defendant  to  have  been 
done  by  him,  upon  which  the  plaintiff 
bases  his  cause  of  action,  ka  to  this, 
wecannot  sr>e  how  there  can  be  a  doubt. 

If  the  defendant  w^s  Qrst  assaulted  by 
the  plaintiff,  and  In  self-defense  necessarily 
committed  tbe  acts  complalnBd  of  by 
plaintiff,  it  seems  to  us  too  clear  tor  ar 
gument  that  thedefendant  had  commltte'! 
no  violation  of  law ;  certainly  none 
which  would  render  him  llablein  damages 
to  the  plaintiff.  There  was  nn  error  In 
overruling  the  demurrer.  The  Judgment 
of  this  court  is  that  the  Judgment  ol  the 
circuit  court  be  affirmed. 

UoGowAN,  J.,  coucara. 


Norfolk  ft  W.  B.  Co.  r.  Giluan*b  Adh*x. 

{Supreme  Comt  of  .Appeals  ct^  Firertnla.  July 

fi,  itidi.) 

Kastrb  and  Ssbvant  —  lUiUtOAD  Bbaxsirh-— 
Dbfbotivb  Stsdotubb— Kbolisbnob  —  Plead- 

INO. 

1.  In  an  action  to  recover  damages  for  wrong- 
ful death,  tbe  evidence  showed  that  a  train  of 
six  cars  was  being  run  along  a  ooal  wharf,  upon 
a  wooden  structure  His  feet  high,  and  about  800 
feet  long.  The  only  obstruction  on  tbe  end  of  the 
structure  was  a  log  ohained  to  the  wbarf.  The 
chain  gare  way,  and  let  the  cars  pass  over  the 
end  thereof,  killing  plaintiff's  intestate,  who  was 
a  brakeman.  It  further  appeared  that  the  com- 
pany had  ordered  timbers  loor  years  before,  in-, 
tending  to  build  s  dead-block,  but  the  same  was 
not  built.  B.6ld  sofBcient  to  show  negligence  on 
the  part  of  the  company. 

S.  Where  ttie  declaration  charges  that  the 
damages  were  occasioned  by  the  negligence  of 
the  defendant,  it  is  sufflcient  on  demurrer,  al- 
Uurogh  there  Is  no  denial  of  contributory  negli- 
gence. 

Error  to  circuit  court,  Smy the  county; 
John  A.  Kelley,  Judge. 

Action  by  J.  S.  Oilman's  administratrix 
against  Norfolk  &  Western  Bailroad  Com- 
pany. Judgment  for  plalntift.  Defendant 
brings  the  case  for  review  upon  writ  of  er- 
ror. Affirmed. 

W.  H.  Boiling,  tor  plaintiff  in  error. 
Bl&lr  &  Dhkeaaoo,  for  defendant  In  error. 

Lacy,  J.  This  Is  a  writ  of  error  to  a 
Judgment  of  the  circuit  court  of  Smythe 
county,  rendered  on  the  24th  day  of  De- 
cember, 1889.  The  action  is  trespass  on 
the  case  by  the  defendant  in  error  against 
the  plaintiff  In  error,  the  Norfolk  ft  West- 
ern Railroad  Company,  for  the  alleged 
negligent  killing  or  her  Intestate.  J.  S.  Ull- 
man, deceased.  Thesald  J.S.GlIman  was 
a  brakeman  In  the  employment  of  the 
plaintiff  In  error,  the  Norfolk  &  Western 
Railroad  Company,  when  the  Injury  was 
Inflicted  upon  him  oi  wblch  be  died.  An 
engine  pushing  six  loaded  coal-cars  up  n 
steep  ascent  which  led  up  to  the  top  of  an 
elevated  structure,  called  a  ** coal  wharf," 
was  run  up  to  the  top  of  tbe  ascent,  or 
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Dearly  80,  with  two  brakemeu  to  man  the 
brakes  upon  the  coal-cura.  This  coal 
wharf  was  26  leet  high  and  on  the  level 
800  leet  long.  When  sumeof  these  fant 
bad  been  piuhed  over  the  aacent,  and  up- 
on the  level  wharf,  the  engineer  sbnt  ott 
steam,  sounded  for  brakes,  and  upon  the 
evidence,  as  we  must  regard  It,  reversed 
bis  engine.  The  strain  thus  thrown  upon 
the  coupling,  by  the  sudden  bait  of  the 
engine  when  fastened  to  six  loaded  cars, 
moving  with  considerable  Impetus  im- 
parted by  the  rapid  motion  of  the  engine 
up  the  ascent,  caused  the  coupling-pin  to 
break,  and  the  cars  and  the  engine  parted 
company.  The  object  the  engine-man 
had  iu  halting  and  reversing  the  engine 
was  to  bold  the  cars,  so  that  they  would 
remain  on  the  wharf,  and  not  run  oil  at 
the  far  end,  which  was  high  from  the 

t round,  and  presented  a  danger  point, 
ut  either  the  pin  was  defective,  or  the 
halt  too  sudden,  and,  the  engine  no  long- 
er holding  the  cars,  they  rolled  on  to  the 
end  of  the  wharf,  and,  pushing  off  a  tem- 
porary obstruction  placed  there  to  check 
tlieui,  fell  over  the  end.  One  brakeman 
Jumped  off  when  the  engine  brokn  loose, 
npou  a  gang-plank,  which  ran  along  the 
side,  and  then,  by  another  Jump,  landed 
on  thtt  coal-heap,  and  thus  saved  his  life; 
but  the  aald  J.  S.  Oilman,  now  deserted  by 
his  co-laborer  and  fellow-servant,  manful- 
ly stuck  to  his  post,  and  pursued  the  only 
possible  course  to  save  the  company,  his 
employer,  from  loss,  and  put  the  brakes 
down  on  his  car,  the  Brst,  and  ran  upon 
the  second,  put  we  brakes  on  that,  and 
upon  the  third  also,  and  was  In  the  act  of 
manning  the  brakes  upon  the  fourth, 
when  he  went  down  bravely  turning  the 
brakes  on  that.  His  life  was  forfeited  un- 
-der  circumstances  which  all  must  respect. 
He  was  killed  at  the  post  of  duty.  His 
wife  qualified  as  his  administratrix,  and 
Instituted  this  suit  tor  damages  against 
the  said  railroad  company  because  of  the 
alleged  negligence  which  had  caused  the 
Injury.  At  the  trial  the  Jury  rendered  a 
verdict  for  the  plaintiff  tu  the  sum  of  a 
thousand  dollars.  The  defendant  moved 
the  court  to  set  aside  the  verdict,  and 
grant  a  new  trial.  The  grounds  of  the 
motion  are  not  stated  In  the  bill  of  excep- 
tions, but  this  motion tbe court  overruled, 
and  tbe  defendant  having  excepted  to  the 
ruling  of  the  court  in  giving  and  in  refus- 
ing certain  InstmctionB,  and  all  the  evi- 
dence bavlng  been  certified,  the  said  de- 
fendant applied  for  and  obtained  a  wrltof 
error  to  this  court. 

The  first  error  assigned  here  by  the 
plaintiff  in  error  Is  to  tbe  aetlon  of  the 
drcolt  court  In  overmllng  tbe  di^endaiit's 
demurrer  to  the  plaintiff's  declaration; 
tbe  ground  of  tbe  demurrer  being  that 
the  declaration  does  not  deny  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence. In  an  action  tor  damages  occa- 
sioned by  the  negligence  or  misconduct  of 
the  defendant,  it  Is  not  necessary  for  the 
plaintiff  to  all(>ge  and  prove  the  existence 
of  dne  care  on  bis  part  to  entitle  btm  to 
recover.  If  the  defendant  relies  upon  con- 
tributory neKllKence  of  tbe  plain tm  to  de- 
feat tbe  action,  he  must  prove  it,  unless, 
Indeed,  tbe  fact  Is  discovered  bj  the  evip 


dence  of  tbe  plaintiff,  or  may  be  fairly  In- 
ferred fromall  theclrcumstances.  As  proof 
of  due  care  on  his  part  is  not  a  part  of  tbe 
plaintiff's  ccue,  it  Is,  of  coarse,  not  neces- 
sary that  he  should  aver  It  in  his  declara- 
tion. If  the  defendant  relied  on  the  con 
tribntory  negligence  of  the  plalntilT,  It  is 
matter  of  proof  for  him,  either  by  testi- 
mony adduced  by  him,  or  as  matter  of  in- 
ference deducible  from  the  evidence  of  tbo 
(dalntlft.  But  It  is  not  tbe  duty  of  the 
plaintiff  to  negative  It  by  proof,  and  no 
part  of  his  case  to  deny  It  In  his  declara- 
tion. Shear.  &  n.  Neg.  S  ^;  Ballroad  Co. 
V.  GladmoD,  15  Wall.  401;  Ballroad  Cu.  v. 
Whlttlngtou,  30  Orat.  S09.  In  Improve- 
ment Co.  V.  Andrew,  86  Va.  373.  0  S.  E. 
Bep.  1015,  this  court  said  as  to  this:  "It  la 
true  tbat  some  of  the  courts.  In  some  of 
the  states,  bave  thrown  this  subject  into 
some  obscorlty  by'confflcting  and  eva* 
sive  decisions,'  as  they  are  termed  by 
Shearman  and  Bedfleld.**  Andau  interest- 
ing dlscuHslon  of  the  subject  and  compari- 
son of  decisions  may  be  found  In  tbeir 
work  on  Negligence,  $  43.  Bat  we  do  not 
consider  It  necessary  to  cite  nor  to  dis- 
cuss tbem.  The  subject  Is  wall  settled 
here  In  this  state  upon  what  we  consider 
the  correct  principle,— that  negllgeove  on 
the  part  of  the  plaintiff  Is  a  mere  matter 
of  defense,  tube  proved  afflrmatlvely  by 
the  defendant,  though,  of  course,  It  might 
be  Inferred  from  the  clrcumstannes  proved 
by  the  plaintiff.  This  was  the  view  lu*ld 
by  DuBB,  J.,  in  Johnson  v.  Ballroad  Co., 
6  Duer,  31,  when  he  pointed  out  tbat  par- 
ties were  never  required  to  prove  negative 
mattws  of  this  kind,  and  that  It  hod  new 
been  held  necessary.  In  a  complaint  upon 
negligence,  to  aver  that  the  plaintiff  bad 
taken  due  care.  The  error  assigned  as  to 
the  instructions  given  by  tbe  court  to  tbe 
plaintiff  are  rather  as  xo  abstract  qae»> 
tion  of  law  than  statements  of  tbe  law  ap- 
plicable to  tfalu  particular  case,  and  la  not 
pressed  nor  Inusted  ou  here,  tbe  Instruc- 
tions bting  drawn  to  meet  phases  of  tbe 
case  not  now  relied  on ;  there  being  no  In- 
sistence that  the  plalntifl.  by  standing  by 
the  brakes  and  going  down  to  deAtb, 
rooted  to  his  post  of  duty,  was  thereby 
guilty  of  contributory  negUgenca  wblcb 
caused  his  deatb,  or  contributed  ap- 
proximately thereto.  Nor  does  tbe  ques- 
tion as  to  whether  the  engineer  and  the 
Jumping  brakeman  wer«  fellow-servants 
play  any  part  in  the  controversy  bent.  It 
is  not  necesHary,  therefore,  to  review  at 
length  tbe  Instructions,  the  queetlon  hav- 
ing been  narrowed  here  to  the  single  lo- 
qalry  whether  tbe  injury  to  the  plaintiff 
was  caused  by  the  negligence  and  want  at 
due  and  proper  care  on  tbe  part  of  tbe  de> 
fendant  company. 

And  for  the  due  consideration  of  this 
question,  bearing  in  mind  tbe  well-estab- 
lished rule  of  evidence,  that,  where  tbe  evi- 
dence Is  certified  as  in  tbis  case,  tbe  case 
must  stand  as  upon  a  demurrer  to  evi- 
dence, let  us  turn  to  a  brief  review  of  tbe 
evidence  of  the  plaintiff,  and  such  evidence 
of  the  defendant  as  is  not  In  oonfltct  there- 
with. And  wo  find  this  case:  Tbe  can 
were  pushed  up  this  ascent,  and  run  upon 
a  wbarfblgbabovetbegroond,— a  wooden 
■trvctare  raissd  Sft  leet.  Tfa«y  wen  then 
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aud  alwayB  were  loaded  with  coal  when 
fioinff  Dp.  Six  cam  loaded  with  coal,  and 
In  motion  npon  a  level  800  feet  lonff,  left 
but  little  margin  for  them  to  be  stopped 
In  by  the  brukea,  and,  If  anything  shoald 
happen  to  the  engine  so  that  they  ahould 
(}eeonie  detached  the  brakes  were  the  only 
liope,  unless  some  obstruction  was  placed 
<m  the  end  of  tlie  wharf.  It  was  proved  In 
tbe  evidence  that  the  company  had  fas- 
tened a  lug  at  the  end  or  near  the  end  of 
the  wharf  by  a  chain  attached  to  the  mid* 
■Ale  of  The  lug  by  a  book.  Tbe  defendant's 
own  witness  states  that  the  cars,  as  they 
paMed  along  on  this  wharf,  were  not  go- 
ins  faster  than  a  man  walks,  their  speed 
having  been  so  far  checked  by  the  engine 
■before  they  parted  with  It  by  tbe  breaking 
-of  tbe  pin,  and  by  the  brakes  which  had 
been  set.  But  nevertheless  they  snapped 
this  chain,  and  went  over.  They  came 
Against  a  log  not  bolted  down,  but  tied 
with  a  chain  in  the  middle,  and  it  fur- 
nished no  better  safeguard  than  a  fence- 
rail  would  have  done.  That  the  company 
had  ordered  heavy  pieces  ot  timber  45  feet 
long,  14  Inches  square  at  une  end,  and  12 
Inchea  square  at  the  other  end,  tbe^e  to 
be  set  In  the  ground,  and  bolted  to  heavy 
timbers  placed  In  upright  position  on  the 
wharf  track,  so  as  to  prop  the  upright 
pieces  with  the  long  pieces  46  feet  in  length, 
^hat  at  tbe  time  the  wharf  constructor 
«aid  that  these  timbers  were  wanted,  as 
be  regarded  the  chained  log  as  only  tem- 
porary. Thatthe  wltneas  Spiinkle  had  de- 
■clined  to  famish  these  timbers;  and,  al- 
thongh  four  years  had  elapsed,  they  had 
oot  been  furnished  to  the  company,  which 
had  runtlnued  to  use  the  temporary  con- 
trivance, until  at  last  It  gave  way  before 
the  strain  we  have  mentioned.  If  the 
-fltont  battery  Indicated  above  had  been 
furnished,  there  is  no  reason  to  believe 
that  these  cars,  heavy  as  they  were, 
would  have  broken  It  down.  Was  It  not 
the  duty  of  the  company  to  have  furnished 
a  aafe  and  suitable  structure  at  the  end  ot 
this  wharf,  so  as  to  have  guarded  as  far 
as  possible  against  Injury  to  Its  employes 
-engaged  In  this  truly  perilous  employment 
of  riding  up  this  steep  place  before  an  en. 
gine  straggling  with  its  immense  burden 
to  aach  a  height.  What  is  the  law?  Tbe 
-defendant  company  was  bound  to  use  or^ 
4)Inary  care;  that  is  to  say,  such  care  as 
reasonable  and  prudeut  men  use,  under 
like  circnmstancps,  in  selecting  competent 
«ervants,  and  In  supplying  and  inalntaln- 
ing  eultable  and  safe  appliances  for  tbe 
work  BO  to  be  performed,  and  In  providing 
^Cenerally  tor  the  safety  of  the  servant  In 
the  course  of  hlsemployment,  regard  being 
had  to  the  work,  and  to  tbe  difficulties 
and  dangers  attending,— for  what  would 
be  ordlnaiy  care  in  one  case  may  be  gross 
negligence  In  another.  Beach,  Contrlb. 
Neg.  22;  Thomp.  Neg.  982. 

And.  as  has  been  often  said  here,  noth- 
ing la  better  settled  than  that  the  employe 
takes  npon  himself  all  the  natural  risks 
and  perils  Incident  to  tbe  service,  and  this 
STOWS  out  of  the  contract  which  the  law 
Hnplles  from  the  engagement  of  the  par* 
tiefi.  When  a  servant  enters  upon  an  em- 
ployment, he  accepts  the  service,  subject 
€o  the  risk  luddeat  to  It.  An  employe 


who  contracts  for  the  performance  of  hai> 
aMouB  duties  assumes  such  risks  as  are 
Innldent  to  their  discharge  from  canses 
open  and  obvious,  the  dangerous  charac- 
ter of  which  causes  he  had  opportunity  to 
ascertain.  If  a  man  chooses  to  accept  em- 
ployment, or  continue  In  it,  with  the 
knowledge  of  tbe  danger,  he  must  abide 
the  coneeqaencee,  so  far  as  any  claim 
against  bis  employer  Isconcemed.  On  the 
other  hand,  It  Is  tbe  duty  of  the  company 
to  exercise  all  reasonable  care  to  provide 
and  to  maintain  safe,  sound,  and  suitable 
machinery,  road-way,  etrncturei,  and  in- 
strumentality; and  It  must  not  expose  its 
employes  to  risks  beyond  those  which  are 
Incident  to  the  employment,  and.  were  In 
contemplation  at  the  time  of  contract  of 
service;  and  tbe  employe  haa  tbe  right  to 
presume  these  duties  have  been  performed. 
Here  we  have  rix  van  nnder  brakes  as  to 
three, and  also  checked  up;  thatthey  were 
proceeding  on  a  level  at  a  rate  of  speed  at 
which  a  man  commonly  walks;  and  aa 
they  were  on  a  level,  and  not  on  a  down 
grade,  their  speed  was  decreasing,  because 
their  tendency,  on  a  level,  was  to  come  to 
a  stand-still.  And  yet  so  inadequate  was 
the  "dead-block,"  as  It  la  called  here,  that 
the  cars  were  not  only  not  stopped  by  It 
at  this  slow  rate  of  speed,  but  checked  by 
it  so  little  that  they  rolled  on  over  the 
brink,  and  were  piled  up  In  a  mafie  of  ruins, 
with  fatal  result  to  tbetalthfal  brakeman. 
None  can  doubt  that,  If  these  heavy  tim- 
bers had  been  planted  there,  resting  in  the 
solid  earth,  the  accident  noold  have  been 
prevented.  Did  not  the  company  know 
they  were  necessary?  Clearly au,  because 
the  record  shows  thatthey  were  ordered, 
and,  when  one  man  declined  to  famish 
them,  the  evidence  does  not  disclose  any 
further  effort  to  procure  them,  simple  as 
the  matter  was,  and  easy  of  adjustment; 
as  !t  is  not  to  be  doubted  that  timbers  ol 
that  or  similar  sise  are  In  frequent  nae  by 
the  company  in  its  structures.  The  com- 
pany declared  this  chained  log  to  be  a 
temporary  expedient;  but  yet  tour  years 
passed,  and  this  temporary  contrivance 
was  allowed  to  become  permanent,  and 
waa  allowed  to  remain  there  until  tbe  In- 
Jury  happened.  Was  not  this  negligence? 
The  structare  was  temporary  only,  and 
not  safe.  This  was  known  to  the  com- 
pany, as  better  timbers  were  ordered,  and 
yet  knowing  the  danger,  and  advised  o 
the  need,  days  were  allowed  to  run  Into 
weeks,  weekn  into  months,  months  into 
years,  and  sUU  the  temporary  and  unsafe 
stractnre  bad  not  been  replaced  by  tbe  per- 
manent and  substantial  contrivance  In  am 
elsewhere  and  which  if  It  had  been  In  place 
on  this  wharf  would  have  arrested  with- 
out danger  these  slowly  moving  cars. 
This  was  negligence  t>eyond  question,  and 
this  was  the  negligence  in  this  case  which 
caused  tbe  Injury,  and  without  which  it 
would  probably  not  have  happened.  Of 
course  we  anderstand  that  no  wad-blocks 
and  no  battery,  ho  weversobstantial.conld 

ftrevent  disaster,  when  brought  IntocolUs- 
on  with  an  escaped,  or  otherwise  rapidly 
moving,  train,  beyond  control;  but  an  el- 
evated coal  wharf  can  never,  under  ordi- 
nary conditions,  be  submitted  to  any  such 
catastrophe;  trains  pushed   up-a  very 
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steep  ascent  can  never  retain  any  very 
great  velocity,  and  there  la  no  reason 
why  this  obstruction  at  the  end  should 
not  be  made  substantial  and  safe.  It  Is 
clear  that  the  Injury  was  caused  by  the 
neEllgence  of  the  company  as  Indicated, 
to  which  the  Injured  party  in  no  degree 
contribnted,  and  the  plaintiff  was  enti- 
tled to  rtjcover.  There  le  no  complaint  as 
to  the  amount  of  the  damages.  The  Jury 
fixed  these  at  a  thousand  dollars,  and  they 
cannot  be  considered  excessive.  We  per- 
celre  no  error  in  the  Judgment  complained 
of,  and  the  same  must  be  affirmed. 


Garland's  Adm'b  v.  Oakland's  Adii'b 

et  al. 

(SuanviM  Oowt  of  Appeals  of  Flrvfnia.  April 
WiLb-^rsum— TTxuPBXDBD  FBonn  —  Bskaib- 

DKK. 

A  testator  set  apart  In  tnut  In  tlMbands 
of  his  executor,  for  tae  Denefit  of  his  brother,  oer- 
tain  plantations  and  personal  pruperty,  and  pro- 
vided tQat  "the  profits  ol  tbe  estate  is  set  apart 
for  his  use,  under  hia  saperlutendeDce;  but 
neither  the  estate  ntspn^ts  shall  be  bound  for 
his  past  debts,  or  for  fniure  debts  or  itabillttes, 
other  than  decent  and  oomfortable  support.  At 
his  death,  all  the  said  property  is  to  pass  to  a 
trusteeilntrustforoertainotEerdeTiseee.'*  Held, 
that  the  brother  took  only  a  qualified  right  to 
support  from  the  profits,  subject  to  no  deota  ex- 
cept to  those  who  famished  him  supplies,  and 
that  unexpended  profits  passed  at  his  death  to 
the  remalader-mau. 

Appeal  from  drcnlt  court  ol  cl^  ol 
Lynchburg. 

Action  by  John  F.  Slaughter,  adminis- 
trator d,  b.  a.  €.  t.  a.  u(  Samuel  Garland, 
Sr.,  against  Charles,  T.  Morrlsa,  adminis- 
trator e.  t.  &.  of  B.  Oai'land,  and  others, 
to  enforce  a  decree  rendered  in  the  state 
of  Mississippi,  and  for  distribution  there- 
under. Decree  (or  plaintiff,  and  defend- 
ants appeal.  Reversed. 

W.J.  Robertson  and  E.  S.  Brown,  tor 
appellants.  J.  S.  Di/cga,  R.  Q.B.Kean, 
and  E.  C.  Burka,  for  appellee. 

HiNTON,  J.  This  is  the  sequel  to  the 
case  of  Garland's  Adm'r  v.  Garland's 
Adm'r,  reported  In  84  Va.  at  page  181,  4  S. 
£.  Bep.  884.  As  the  case  was  then  pre- 
sented. It  appeared  that  William  H.  Gar- 
land, execDtor  of  Barr  Garland,  deceased, 
had  brouKbt  a  suit  In  the  proper  court  in 
Mississippi  to  settle  the  admtnistrption  ac- 
counts of  his  testator  as  administrator  c. 
t.  a.  of  Samuel  Garland,  Sr.,  deceased; 
that  the  court  in  Missisaippi  ascertained 
the  amount  due  to  be  f64.130.88,  and  de- 
freed  that  the  domiciliary  executor,  the 
said  William  H.  Garland,  should  pay  the 
same  to  John  V.  Slaughter,  who  bad 
qualified  in  Vlr^nla  as  administrator  Je 
botils  aoD  c.  t.  a.,  of  the  said  Samuel  Gar- 
land, Sr.  Burr  Garland  died  in  Virginlain 
December,  1869.  On  his  death  there  was 
found  In  the  hands  of  John  T.  Murrell,  in 
Lynchburg,  Va.,  the  sum  of  $1,421.52, 
which  WHS  the  remains  of  a  sum  of  mon- 
ey said  Burr  Garland  had  deposited  with 
bim  on  call,  and  subject  to  his  (Barr  Gar- 
land's) order.  It  also  appeared  that 
when  Burr  Garland  died  he  was  In  pos- 
session ot  certain  conveyances  or  assign- 


ments to  himself  from  several  legatees  ot 
the  said  Samuel  Garland,  Sr.,  who  were 
children  of  Nicholas  Garland,  a  brother 
of  the  testator,  of  the  legacies  given  to 
them  In  the  will  of  Samuel  Garland,  Sr. 
Slaughter  being  unable,  by  reason  of  Bnrr 
Garland's  insolvency,  to  make  the  money 
decreed  by  the  Mississippi  court  In  that 
state,  and  finding  these  assets  In  Virgin- 
ia, brought  suit  In  Virginia  to  enforce  the 
Mississippi  decree.  To  that  suit  Charles 
Y.  MurrisB,  administrator  with  the  will 
annexed  ol  Burr  Garland,  deceased,  and 
Mary  Garland,  his  surety,  were  made  de- 
fendants. Upon  this  state  of  facts,  tbis 
court  held  that  the  decree  ot  the  Mississip- 
pi court  must  be  accepted  as  final  and 
conclusive  evidenceol  thefact  and  amount 
of  indebtedness  by  Bnrr  Garland,  the  Mis- 
sissippi administrator  of  Samuel  Garland, 
tu  Samuel  Garland's  estate.  And,  fur- 
ther, that  tlie  decree  of  that  court  did 
not  undertake  to  distribute  It,  nor  to  d» 
termine  who  are  entitled  to  receive  it,  un- 
der Samuel  Garland's  will,  but  decreed  it 
to  be  paid  over  to  the  Virginia  domicilia- 
ry executor,  to  be  by  him  distributed  to 
those  entitled,  according  to  the  declared 
Intention  of  the  testator;  "but  thla  decis- 
ion Is  without  jprejadlee  to  any  rigbt  of 
action  wblch  Paulina  B.  Morriss  may 
have  in  tbis  or  in  au  independent  suit.* 
When  the  case  got  back  to  the  circuit 
court,  the  plaintiff  filed  his  amended  bill, 
making  Paulina  B.  Morriss  and  bw  ebU- 
dren  parties. 

After  the  case  bad  been  matured  for 
hearing,  on  application  for  an  order  di- 
recting accounts,  the  court  proceeded  to 
construe  the  ninth  clause  ot  the  will  ol 
Samuel  Garland,  Sr.,  upon  the  trae  con- 
struction of  which  the  present  controver- 
sy must  turn.  That  clanse  is  in  these 
words;  "f9)  My  favorite  brother,  B.  Gar- 
land, raised  by  me,  and  long  a  resident  of 
Mississippi,  is,  and  has  tor  a  long  time 
past  been,  embarrassed  in  debt  by  losses 
of  trade  in  1887,  and  liabilities  as  surety 
lor  others.  It  might  be  unsafe  to  devise 
property  to  him  absolutely.  I  therefore 
set  apart  in  trust  In  the  hands  of  my  exec- 
utor for  the  benefit  of  my  said  brother,  efc- 
tber  of  my  plantations  In  Hinds  county, 
called  'Barrens' or  'Tudor  Hall.*  wblcb- 
ever  he  may  choose,  and  forty  slaves  In 
families,— say  about  twenty-five  bands, 
balance  heads  of  families,  children,  and 
house-servants,— to  be  selected  out  of  the 
stocks  in  both  places;  mules,  horses, 
stock,  etc.,  snfOcieut  for  the  cultivation  of 
the  place  so  selected  by  him,  with  provis- 
ions, house  and  kitchen  furniture,  plan- 
tation  tools,  etc.,  oxen,  bogs,  etc.,  to 
make  a  complete  estate.  The  profits  c4 
the  estate  Is  set  apart  for  bis  (B.  Gar- 
land's) use,  under  his  super!  utendenee. 
But  neither  the  estate  or  profits  shall  be 
bound  for  his  past  debts,  or  tor  fotora 
debts  and  liabilities  otherthan  decent  and 
comfortable  support.  At  bis  death  all  the 
property  In  tliis  clause  is  to  pass  to 
Charles  Y.  Morriss,  in  trust,  to  (he sepa- 
rate ose  of  bis  wife,  Paulina  B.  Morriss. 
and  her  children.'*  The  circuit  court  was 
ot  opinion  and  decreed  "that  the  estate  of 
the  said  Barr  Garland,  in  the  profits  set 
apart  by  the  said  clause  lor  tbe  ose  ol 
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the  8h1(]  Bnrr  Garland,  became  and  was, 
under  the  law,  and  by  virtue  of  said  will, 
bis  absolute  estate,  and,  ae  euch,  liable 
Dot  only  tor  such  debts  as  misht  be  con- 
tracted for  his  decent  and  cmnfortable 
Bupport,  bat  for  all  his  debts;  and  the 
■am  profits  did  not,  nor  did  any  part 
thereof,  pass  under  the  iinld  wilt  to  tbe 
said  Charles  T.  Morrlss.  In  trust  fur  tbe 
separate  use  of  the  said  Paulina  B.MurrlBS 
and  her  children,  nor  did  they,  or  either  of 
them,  acquire  any  estate  or  Interert  there- 
in under  the  said  will. " 

This,  however,  ia  not.  In  our  opinion, 
tbe  Interpretation  to  be  put  upon  the 
clatiee  uf  the  will  now  nnderrevlew.  Burr 
Garland,  at)  the  very  first  words  of  this 
clause  of  the  will  says,  was  the  favorite 
brother  of  the  testator,  by  whom  he  had 
been  reared.  He  had  become  so  involved 
in  debt,  by  reason  of  losses  In  business, 
doabtleas  occaotuned  by  the  financial  pan- 
ic of  1887,  and  by  liabilities  Incurred  as 
Borety  for  others,  that  It  appeared  to  the 
testator  practically  Impossible  for  him 
ever  to  free  himself  from  this  load  of  debt. 
In  this  condition,  tbe  testator  saw  that 
nn  absolute  f^tt  or  devise  of  property  to 
him  would  be  of  no  service  to  blm,  but 
would,  ineffect,bea  giftot  somach  proper- 
ly to  his  creditors,  who  had  not  the  sllsht* 
est  dalm  npon  the  testator.  He  therdore 
endearured,  by  a  car^ll7*de vised  trust, 
to  protect  his  brother  in  his  declining  years 
from  penury  and  want,  by  srlvlng  him  the 
mere  rlebt  to  "a  decent  and  comfortable 
Bopport"  out  of  the  profits  uf  an  estate, 
tbe  legal  title  to  which,  as  well  as  to  tbe 
profits,  he  is  careful  to  confer  apon  the 
trustee.  And,  havlns;  made  this  provision 
for  bin  brother ,~a  proTlston  strictly  limit- 
ed to  tbe  nse  of  so  much  of  the  profits  as 
waM  necessary  for  "a  decent  and  couturt- 
able  support,  "—and  havlnar  declared  that 
neither  the  estateor  profits  shall  be  bound 
for  bis  past  debts  or  Ilabilitiee,  or  tor  fut- 
ure debts  Incurred  on  any  other  account, 
be  Klves  all  the  profwrty  In  this  clause 
(clearly  meaning  the  estate  and  any  sur- 
ploi*  profits)  over  to  Charles  Y.  Morriss,  In 
rmst  to  the  separate  use  of  his  wife,  Paul* 
Ina  B.  Morriss,  and  her  children. 

Now,  this  being  the  purpoKe  of  the  testa- 
tor, too  clearly  manifested  Co  require 
any  verbal  criticism  npon  the  mere  words 
of  the  will,  tbe  only  remaining  inquiry  is 
wbether  this  intention  shall  be  allowed 
to  prevail ;  or,  to  express  the  same  Idea 
differently,  wbether  there  Is  any  rule  of  the 
court  of  chancery  in  this  state  which  de- 
feats it.  On  behalf  of  the  appellees.  It  is 
Insisted  that  the  testator,  by  his  will, 
gave  to  Burr  Garland  tbe  profits  therein 
mentioned  absolutely,  and  that  the  ex- 
emption of  the  profits  from  liability  for 
BurrGarland's  debts  Is  void,  because  they 
say  that  it  Is  a  fundamental  doctrine  of 
tbe  English  chancery,  and  that  the  same 
rule  prevails  In  America,  that  no  such 
estate  can  be  deprived  of  the  Incident  of 
nlinnablllty  or  liability  for  the  debts  of 
the  owner.  But  this  argument  seems  to 
me  to  be  beside  the  mark.  In  this  case  the 
devisee  and  legatee.  Burr  Garland,  did 
not  take  any  absolute  property  in  the 
profits  of  the  estate  which  he  might  have 
assigned  or  ijlened;  but,  on  the  contrary, 
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he  acquired  the  mere,  althoagh  exclusive, 
right  tu  a  reception  of  so  much  ut  salil 
profits  as  woDld  furnlehadecent  and  com- 
fortable support  for  himself,  and  this  wa» 
so  qualified  and  limited  as  to  fence  out  all 
bis  creditors,  except  those  who  furnished 
him  supplies  tor  his  support.  Had  he  un- 
dertaken to  expend  these  profits  In  any 
other  way.  he  would  have  been  guilty  of 
a  breach  of  trust,  fur  there  was,  In  the  eye 
of  a  court  of  equity,  as  complete  a  trust 
In  him  to  apply  these  profits  In  this  one 
direction  as  there  was  in  the  trustee  to 
hold  the  legal  title.  And  while  he  (Bnrr 
Garland)  took  this  qualified  right,  which- 
we  think  It  is  a  misnomer  to  call  proper* 
cy,  the  remainder  men  took  a  vested  r^ 
mainder  In  all  the  surplus  or  unexpended 
profits.  It  Is  admitted  that  this  exact 
question  has  never  been  decided  in  Virgin- 
ia, although  several  cases  have  arisen  in 
this  state,  where  tbe  truste  were  held  to- 
be  blended,  and  therefore  that  donee  had 
no  interest  that  was  dfylslble  from  tbe 
other  ceatuis  qoetrustent,  and  thereforeno- 
property  that  could  be  subjected  to  his 
debts.  But  In  Nickell  v.  Handly.  10  Grat. 
836,  Judge  Samukls, delivering  theoplulon 
of  the  court,  said:  '*ThereIs  nutlilng  In 
the  nature  or  law  of  property  which  could 
prevent  the  testatrix,  when  about  to  die, 
from  appropriating  her  property  to  the 
support  of  her  poor  and  helpless  relations ; 
nothing  tu  prevent  her  from  charging  her 
property  with  the  expense  of  food,  rai- 
ment, £uid  shelter  for  such  relations. 
There  is  nothing  In  law  ur  reason,  I  con- 
ceive, which  should  prevent  her  from  ap- 
pointing an  agent  or  trustee  co  adminis- 
ter her  bounty."  Bat  th<>  question  has 
been  carefully  considered  by  tbe  supreme 
court  of  Che  United  States  in  the  caiio  of 
Nichols  V.  Eaton,  91  U.  S.  716,  and  by  the 
supreme  court  of  Massaeliusetts  in  the 
case  of  Bank  v.  Adams,  133  Mass.  170,  and 
in  each  case  it  was  held  that  there  was 
nothing  In  the  doctrines  of  the  American 
chancery  which  prohibits  a  trnst  tike  the 
present.  The  reasoning  of  these  casea 
commends  itself  to  uur  Judgment,  and 
fully  establishes  the  validity  of  this  trust. 
The  decree  of  tbe  court  below  being  ia 
contllut  with  these  views,  must  be  re- 
versed, and  the  cause  must  be  rumunded 
for  further  proceedings  to  be  hod  Id  ac- 
cordance with  this  opinion.  Decree  re- 
versed. 


Frbncb  t.  Chapman. 

{Supreme  Cown  of  Appeals  cf  Virginia.  July 
1891. ) 

RBrORMATIOIT  OV  BbIED— UUTnAI.  HlBTAXB  — Bmt- 

DEX  or  Proof — Hbarsat. 
1.  In  an  action  to  reform  a  deed  plaintiff  tes- 
tified that  his  written  contract  with  defendant 

firovided  for  the  mutual  exchange  of  all  their 
ands,  but  that  by  mistake  defendant's  deed 
omitted  one  &0-acre  tracL  Defendant  denied  that 
the  coDtraot  included  his  traot^  and  that  there 
was  any  mistake  la  the  deed.  It  appeared  that 
the  contract  was  written  by  plaintiff,  and  bad 
been  lost.  The  deed  was  drawn  under  plaintitE's 
directions,  and  In  his  presence,  defendant  beins 
absent,  and  was,  after  execution,  accepted  and 
placed  on  record  by  plaintiff.  Plaintiff's  wit- 
nesses testified  merely  tliat,  in  conversations  with 
defendant,  he  had  said  nothing  about  reset  viot; 
this  tract.   When  defendant  moved,  he  left  hi» 
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mother  In  possession  of  It,  and  at  bis  InstSDce  she 
f orbatto  deiendant  to  remove  a  house  therefrom. 
Held,  that  the  burden  of  proof  was  on  plaintiff, 
jud  tuat  the  mistake  was  not  olearly  eatabUahed 

i>j  the  evidence. 

2.  I>eclaratio&s  by  his  mother.  In  defendant's 
Absence,  that  the  contract  embraced  the  land  In 
«o&trurersy,  was  Inadmissible  as  heaxs^. 

Appeal  from  circuit  coart,  Ollea  county ; 
D.  W.  BoLBN,  Judge. 

Bill  by  William  H.  French  against 
■JameB  W.  Chapman  to  reform  a  deed. 
Decree  for  defendant^  and  plaintiff  ap- 
peals. Afllrmed. 

Mr.  Blair  and  WHltama  Bros.t  lor  appel- 
lant. Pblegar  A  Jobnaon,  for  appellee. 

RiCBARDflON,  J.  ThtB  was  a  BUlt  In  chan- 
cery brought  In  the  circuit  court  of  Giles 
■county  in  1877,  by  WIIH«m  H.  French, 
PtntutIO,  T.  James  W.  Chapman,  Defend- 
ant. The  object  of  the  suit  was  to  have 
«  certain  deed  from  thesaid Chapman  and 
wife  to  Bald  French,  dated  27th  day  uf 
April,  1872,  so  reformed  as  to  embrace  one 
moiety  of  a  certain  50-acre  tract  of  land 
alleged  to  have  been  omitted,  by  mistake 
or  otherwise.  In  drawing  said  deed.  The 
•case,  as  made  by  this  bill,  answer,  and  ex- 
hibit Isasfollows:  The  bill  alleges  that 
on  the  27tb  day  of  April,  1872,  mutual 
■deeds  were  executed  by  and  between  tbe 
said  William  H.  French  and  wife  and  said 
-James  W.  Chapman  and  wife,  which  were 
Intended  tocarry  into^ect  and  to  perfect 
an  exchange  of  lands  before  that  time  made 
between  theih,  thesald  French  giving  In  ex- 
-changetosald  Chapman  his  tract  of  about 
400  acres  on  Wolfcre^,  In  Bland  county,  for 
all  the  lands  owned  by  said  Chapman  on 
Wolf  creek,  In  Giles  county;  and  with  his 
iilll  the  complainant  exhibits  a  copy  of 
said  deed,  marked  "  A. "  But  the  bill  sets 
forth  that  there  Is  a  mistake  In  said  deed, 
greatly  to  the  prejudice  of  said  complain- 
ant, French,  the  effect  of  which,  If  not 
-corrected,  will  deprive  him  of  title  to  the 
moat  valuable  portion  of  the  land  which  he 
was  to  receive  In  said  exchange  from  said 
■Chapman;  that  by  the  terms  uf  bis  con- 
tract he  was  to  receive  from  said  Chap- 
man a  deed  conveying  to  him  all  the  land 
■owned  by  Chapman  on  Wolf  creek,  In 
•Giles  county,  and  that  said  deed  was  In- 
tended by  both  parties  to  embrace  all  of 
eald  lands.  The  bill  then  sets  forth  that 
-said  Chapman,  at  the  time  of  aald  con- 
tract for  exchange,  and  at  tbe  time  of  ex- 
■ectttlon  of  said  deed,  was  the  owner  ot  an 
oadlvided  moiety  in  three  tracts  of  land 
which  he  owned  Jointly  with  his  sister, 
•one  Sarah  It.  Chapman,  two  of  which, 
to-wit,  a  tract  of  84  acres  and  a  tract  of 
1,850  acres,  descended  to  them  from  their 
4Erandfuther,  James  Chapman,  through 
ttaelr  father,  John  W.  Chapman,  who  was 
tiie  only  child  and  heir  at  lawazpeetant 
•of  said  James  Chapman,  and  who  died 
tietore  his  father,  tbe  said  James  Chap- 
man,  leaving  said  James  W.  and  Sarah 
Li.  Chapman  as  the  only  neirs  at  law  of 
their  said  grandfather,  James  Chapman; 
and  that  said  James  W.  Chapman  owned 
an  ondlvlded  moiety  in  another  tract  ot 
SO  acres,  conttguoas  to  said  other  two 
tracts,  and  upon  which  Is  situate  a  man- 
alun-honse  and  other  valuable  buildings 
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and  ImproTements.  which  said  tract,  it 
is  alleged.  Is  by  far  the  most  valuable 
part  of  said  land,  and  is  also  Jointly 
owned  by  said  James  W.  and  Sarah  L. 
Chapman,  and  was  Inherited  by  them 
From  their  great-grandfather,  John  Chap- 
man, deceased,  through  their  father,  the 
said  John  W.  Chapman,  as  follows:  The 
said  John  Chapman,  by  his  will,  a  copy 
ot  which  is  Bled  with  the  bill,  and  was 
probated  In  Giles  county  In  1847.  devised 
said  60-acre  tract  to  said  James  Chapman 
for  life,  with  tbe  remainder  In  tee,  after 
his  death,  to  his  said  son,  John  W.  Chap- 
man, who  died  before  bis  father,  James 
Chapman,  the  life-tenaat.  and  at  the 
death  ot  said  life-tenant  the  fee-almple 
vested  In  said  James  W.  and  Sarah  L. 
Chapman;  and  that  the  said  James  W.  was 
the  owner  ot  an  undivided  moiety  thereof 
at  the  date  ot  said  deed  made  from  him 
to  the  complainant,  William  H.  French, 
his  grandfather,  the  said  James,  being 
then  dead.  And  the  bill  then  sets  forth 
that  the  language  of  said  deed  only 
conveys  to  the  complainant  tbe  land  d^ 
scended  to  tbe  defendant.  JamesW.Chap- 
man,  from  his  grandfather,  the  said 
James  Chapman,  deceased,  but  omitting 
the  moiety  owned  by  him  In  said  50-acre 
tract,  which,  it  is  alleged, constituted  one 
ot  the  chid  indacements  to  the  complain- 
ant to  make  said  exchange:  that  the 
omission  was  the  result  of  mistake,  and 
that  the  mistake  was  recently  discovered, 
when  the  complainant,  French,  immedi- 
ately called  upon  the  ddendant,  Chap- 
man, to  correct  it,  but  that  he  fraudu- 
lently declines  and  refuses  to  do  so.  And 
the  prayer  ot  the  bill  is  that  said  James 
W.  Chapman  be  made  a  party  defendant 
thereto,  and  required  to  answer  la  allega- 
tions on  oath;  that  said  omissions  and 
mistake  in  said  deed  be  corrected,  and 
said  Chapman  required  to  convey  said 
moiety  ot  said  60-acre  tract  to  complain- 
ant, and  (or  general  relief,  etc. 

The  defendant,  James  W.  diapmaa, 
answered  the  bin,  and  denied  most  em- 
phatically that  there  Is  any  mistake  In 
his  deed  tocomplainant, referred  to  Id  and 
exhibited  with  the  hill,  and  says  that  the 
deed  was  prepared  according  to.  and  In 
exact  conformity  to,  the  contract  between 
complainant  and  himself.  And  he  says 
that  he  has  compiled  tally  with  tlie  terms 
of  his  eontract,  by  tbe  ezeentlon  of  the 
deed  conveying  the  land  which  descended 
to  him  from  his  grandfather,  James  Chap- 
man, deceased.  He  denies  that  he  ever 
agreed  to  convey  to  complainant  all  th4 
land  owned  by  him  (respondent)  which 
lies  In  Giles  county,  on  Wolf  creek,  and  be 
denies  that  said  deed  was  Intended  tocon- 
vey  any  more  land  than  Is  described 
therein.  He  denies  that  he  frandnlently 
declined  and  refused  to  correet  the  deed 
referred  to  In  complainant's  hill,  becanee, 
he  says,  no  correction  was  necessary  or 
due  tocomplainant.  the  deed  being  in  per^ 
feet  conformity  with  the  agreement  be- 
tween the  parties;  that  the  deed  was  bc< 
cepted  and  placed  on  record  by  tbe  com- 
plainant; and  that  respondent  Is  advteed 
that  complainant  Is  estopped  from  deny- 
ing its  correctness,  or  varying  the  terras 
thereof ;  and  he  denies  that  neever  sold  to 
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complainant  hla  moiety  In  ttaelond  which 
descended  to  blm  from  John  Cbapnian, 
deceased,  or  that  It  was  intended  to  be  em- 
braced In  the  deed. 

Numeruoa  depositions  were  taken  In  the 
caae  by  both  parties,  and  the  same  came 
on  and  was  heard  at  the  November  term, 
1887.  when,  after  brlnslnfi;  the  cause  on  to 
be  heard  upon  the  bllfof  complalnantand 
exhibits  therewith  filed,  the  demurrer  of 
respondent  to  complainant's  Dill  and  re- 
Jonder  In  said  demnrrer,  the  answer  of 
James  W.  Chapman,  and  replication 
thereto,  depositions  ot  witnesses  thereto- 
fore filed  In  the  eanse,  the  decrees  and 
orders  theretofore  entered  therMn,  to- 
gether with  all  the  papers  formerly  read, 
and  arfcuments  of  connn^,  the  court 
entered  Its  decree,  as  follows:  "On  con- 
sideration whereof  the  conrt  doth  over- 
rule said  demnrrer ;  and  the  ooart  belnsr 
of  opinion  that  complainant,  William  H. 
French,  onder  the  pleadlmts  and  evi- 
dence In  the  caose,  hasfalled  tosaetain  the 
all^atlon  contained  In  bis  hill,  and  that 
the  evidence  does  not  establish  any  mis- 
take In  the  deed  from  James  W.  Chap- 
man to  William  H.  French,  bearlniar  date 
the  27tb  day  of  April.  1873,  It  Is  therefore 
adjndj^ed,  ordered,  and  decreed  that  the 
complainant's  bill  be  dismissed,  and  tha  t 
the  respondent,  James  W.  Chapman,  re- 
cover the  said  William  H.  French  his 
cost*,  **  etc.  From  this  decree  the  case  Is 
here  on  appeal. 

The  simple  question  for  the  decision  by 
thla  court  Is,  did  the  circuit  court  err  )n 
holding,  as  It  did  by  Its  decree,  that  the 
complainant,  William  H.  French,  tailed  to 
snataln  the  allegatlona  In  his  bill;  that 
the  evidence  did  not  establish  any  mis- 
take In  the  deed  from  James  W.Chapman 
to  said  French,  bearing  date  the  OTtb  day 
of  April.  1872:  and  in  dismissing  said 
complainant's  bill?  After  a  most  curefnl 
scrutiny  of  all  the  facts  disclosed  by  the 
record,  we  are  clearly  of  the  opinion  that 
said  decree  la  without 'error.  The  con- 
teat  here  Is  between  the  parties  to  the 
contract  exclusively;  the  one  seeking  to 
reform  the  deed  of  April  27,  1872,  by  parol 
proof  of  miatflke,  and  the  other  resiatlng  it 
upon  the  gronnd  that  there  was  no  mis- 
take. It  will  not  be  denied  that  It  is  en- 
tirely competent  for  a  court  of  equity  to 
correct  a  mistake  In  a  deed  or  other  writ- 
ing upon  parol  evident^.  Henee.ln  Hausy 
V.  Sellars,  ^  Orat.  641,  Judge  Btaplks. 
quoting  with  approbation  the  language 
of  Chancellor  Kbnt  in  Qlllespie  v.  Moon,  2 
Johns.  Ch.  586,  59A,  saya:  "I  have 
looked  Into  most.  If  not  all,  of  the  eases 
on  this  branch  of  equity  jurisdiction,  and 
ft  appears  to  me  to  be  establlfthed,  and 
DD  great  and  essential  grounds  of  Justice, 
that  relM  can  be  had  against  any  deed 
or  contract  to  writing  founded  on  mis- 
take or  fraud.  The  mistake  may  be 
nhown  by  parol  proof,  and  the  relief  grant- 
ed to  the  injured  party,  whether  be  sets  up 
the  mistake  affirmatively  by  bill  or  as  a 
defense."  8oln8Pom.Eq.Jur.§1376,p.4tS, 
It  la  said:  "Etinlty  has  Jurisdictiun  to  re- 
form wilttcninstruments  In  bnttwo  well- 
defined  cases:  (1)  Where  therels  a  mutual 
mistake,— that  Is,  where  there  has  been  a 
meeting  of  minds,  an  agreement  actually 
T.136.B.no.l9— SI 
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entered  into,  but  the  contract.deed,  settle- 
ment,  or  other  instrument,  in  Its  written 
form,  does  not  express  what  was  really  in- 
tended by  the  parties  thereto;  and  (2) 
where  tlierehas  been  a  mistake  of  one  par^ 
ty,  accompanied  by  fraud  or  other  inequi- 
table conduct  of  the  remaining  party.  In 
such  cases  the  instrument  may  be  made 
to  conform  to  the  agreement  or  transac- 
tion entered  into,  according  to  the  Inten- 
tion of  the  parties. "  Bnt.  while  the  Juris- 
diction of  a  court  of  equity  to  reform 
written  Instruments  Is  thus  clearly  es- 
tablished, there  are  certain  requisites  with 
wbtoh  the  party  Invoking  thla  power  of  a 
conrt  of  equity  must  comply,  or  else  the 
relief  sought  will  not  be  granted :  (1)  It 
must  appear  that  the  mistake  was  mut- 
ual. This  proposition  is  too  well  estab- 
lished to  be  now  questioned.  3  Pom.  Eq. 
Jar.  p.  418;  6  Wait,  Act.  A  Def.  441,  448;  7 
Walt,  Act. «  Def.  8:»;  Hobaek  v.Kllgores. 
26  Grat.  442;  Hassle's  Adm'r  v.  Helskell's 
Trustee.  80  Va.  801.  (2)  The  evidence  of 
the  mistake  "must  be  dear  and  satla- 
factory,  leaving  but  little.  If  any,  doubt  of 
the  mistake."  7  Walt,  Act.  &  Def.  p.  827.  # 
It  "  must  be  made  out  by  the  clearest  and 
most  satisfactory  testimony."  2  Minor, 
Inst.  p.  701,  (aide  page  62&. )  "  The  evidence 
In  all  sneh  cases  must  be  very  strong  and 
dear,"  each  as  to  leave  no  fair  and 
reasonable  doubt  on  the  mind  that  the 
writing  does  not  correctly  embody  the 
real  Intratlon  of  the  parties."  Mausy  v. 
Sellars.  supra;  2  Pom.  Eq.  Jur.  §  N6tt,  p. 
825;  Carter  v.  McArtor,  28  Grat.  860.  (8) 
The  burden  ot  proof  la  on  the  appellant, 
and  mere  preponderance  of  evidence  will 
not  safflce.  Carter  v.  McArtor,  supra;  2 
Minor,  Inst.  p.  701.  (aide  page  629;)  6 
Wait,  Act.  &  Def.  p.  442.  In  the  light  of 
these  well-establlahed  principles,  let  us 
turn  to  the  evidence,  and  see  whether  It 
meets  the  requirement  of  the  rules  above 
stated;  and  in  doing  so  let  It  be  kept  In 
view  that  a  mere  preponderance  of  evi- 
dence Is  not  snffldent  to  Justify  the  court 
In  reforming  the  deed  In  qnetitlon. 

The  bill  calls  for  an  answer  on  oath, 
and  the  defendant  so  answered,  denying 
every  material  allegation  In  the  bill. 
Neither  the  bill  nor  the  answer  mentions 
st>eelflcally  that  there  was,  at  the  time  of 
the  ogreement  for  the  exchange  of  laud,  a 
written  agreement ;  hnt  It  turns  out  Inev^ 
denee  that  the  agreement,  which  was 
prior  to  the  deed  In  question,  was  rednced 
to  writing,  and  was  not  only  writtwi  by 
the  complainant,  William  H.  French,  him- 
self, but  was,  with  the  assent  of  the  de- 
fendant. Chapman,  placed  in  the  hands  of 
one  Joshua  G.  French,  tor  safe-keeping. 
This  Joshua  G.  French  was  introduced 
as  a  witness  for  the  complainant,  but  he 
deposes  that  he  never  read  the  paper; 
that  it  was  lost ;  and  thathe  knows  noth- 
ing of  Its  contents.  The  complainant, 
French,  testifies  that  that  paper  in- 
cluded the  land  in  controversy;  but  the 
defendant.  Chapman,  In  bis  answer  and 
In  his  deposition,  sweara  positively  that 
It  was  not  so  Included,  and  was  never  in- 
tended to  be.  This  Is  all  the  evidence  In 
respect  to  the  contents  ot  the  original 
written  agreement,  and  thus  far  the  com- 
plainant signally  failed  to  prove  hla  ease 
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Moreover  it  appears  in  evidence— Indwd, 
it  Is  not  disputed— that  thR  deed  In  ques- 
tion was  written  by  George  W.  Easiey, 
the  clerk  of  Giles  eounty,  at  the  tnetance, 
bytbe  direction,  and  In  the  presence  of  the 
complainaut, French,  tbedefendant, Chap- 
man, boluK  absent,  and  knowing  notbInK 
about  It  until  It  was  presented  to  bim  by 
the  complanlant,  and  he  ezr>cuted  and  ac- 
knonledged  it,  and  delivered  it  to  com* 
plalnant,  who  accepted  it,  and  placed  it 
oo  record.  Ib  It  credible  that  a  deed  thoB 
prepared.  In  the  presence  and  by  the  direc- 
tion of  the  complainant,  varied  In  any 
particular  Irom  the  ortfj^nal  EKreement, 
which  was  written  by  tlie  romplninant 
hlroseif  ?  We  think  not.  But,  in  the  face 
of  these  potent  facts  and  circumstances, 
the  complainant  (appellant  here)  seeks  to 
establish  that  there  was  matnal  mis- 
take, and  Btrivea  to  uphold  this  conten* 
tlon  by  the  testimony  of  the  scrivener, 
and  some  19  other  witnesses,  to  whom  it 
Is  claimed  the  appellee  made  certain  dec- 
larations, amounting  to  admissions  by 
the  appellee  that,  in  the  contract  for  ex- 
change of  lands,  the  land  in  controversy 
was  Incladeil.  But  in  this  contencion  the 
appellant  is  not  snatained.  Jndire  Eastey, 
the  scrivener,  who  wan  then  the  clerk  otthe 
county,  and  not  a  lawyer,  does  not  sus- 
tain him,  but  only  gives  his  thoughts  and 
Impressions,  whlcb  must  have  been  ac* 
guired  from  the  appellant  himself,  as  he 
does  not  pretend  tu  have  learned  any- 
thing fnim  the  appellee,  who  was  not 
present  when  the  deed  was  written,  and 
gave  no  directions  touching  the  matter. 
As  to  the  other  wltuesses  who  testify  as 
to  conversation  with  the  appellee  In 
respect  to  the  exchange  of  lands,  it  is  only 
necessary  to  say  that  their  testimony  is 
simply  negative  In  character.  In  other 
words,  they  respectively  testify  that, 
while  they  had  frequent  conversations 
with  the  appellee,  they  never  beard  him 
say  anything  about  reserving  any  land; 
and  eocb  is  the  testimony  of  the  great 
bulk  of  the  witnesses  introduced  on  be- 
half of  the  appellant.  Such  testimony  by 
no  means  comes  up  to  the  reasonable  and 
just  requirements  of  the  rule  above  laid 
down.  It  cannot  be  said  that  sacb  evi- 
dence establishes  that  there  was  a  mutual 
mistake,  much  less  that  It  la  strong  and 
clear  evidence  that  there  was  such  mis- 
take,— so  strong  and  clear  as  to  leave  no 
fair  and  reasonable  doubt  of  the  fact.  It 
must  therefore  be  discarded  as  worthless. 

Among  the  large  number  of  witnesses 
examined  on  behalf  of  the  appellant  are 
Alexander  Cooper  and  his  son,  Lewis 
Couper.  Alexander  Cooper  is  asked  this 
question:  **¥ou  will  please  state  if  you 
lived  near  the  William  H.  French  land.  In 
Bland,  to  which  J.  W.  Chapman  remoTd, 
at  the  time  of  his  removal,  anil  some  time 
afterwards.  If  so,  please  state  what,  if 
anything,  you  heard  the  said  Chapman 
say  about  what  land  hp  bad  sold  to  Will- 
iam H.  French,  in  GllfS,  and  fnlly  what 
he  said  about  It."  He  answered:  **I 
lived  in  abnut  500  yards  ol  J.  W.  Chap- 
man. I  lived  there  two  years  after  he 
moveil  to  Bland.  I  heard  him  say  that 
he  traded  his  interest  in  that  land  his 
mother  lived  on.    He  went  on  and  talked 


a  good  deal,  and  appeared  to  be  dissatis- 
fied for  some  time  aftur.  Sometimes  he 
appeared  to  get  perfectly  satisfied,  and 
said  he  was,  at  least,  and  aald  he  wonld 
not  swap  back,  even  with  Mr.  Frenrh." 
Second  question:  "In  your  conversation 
with  said  Chapman,  did  be  say  be  bad 
reserved  any  ol  said  land  on  Wolf  creek,  in 
Giles  county.  In  bis  trade  with  French? 
Answer.  Not  that  I  heard,  at  all." 
ThlH  Is  the  entire  deposition  of  Alex- 
ander Cooper.  It  Is  composed  ol  two 
gueHtions  and  answers.  The  same  twu 
questions  and  similar  answers  conntitute 
the  deposition  of  Lewis  Cooper.  It  will 
be  scfu  that  neither  of  these  witnesses 
refer  in  any  way  to  the  Interest  of  James 
W.  Chapman  In  the  84-acre  tract,  and  the 
l,S50-acre  tract  embraced  In  the  deed  from 
him  to  French,  but  both  of  them  confined 
themselves  to  the  interest  of  James  W. 
(Iiapman  in  the  50-acra  tract  in  contro- 
versy; HO  that  their  statement,  takeu 
literally,  confines  the  agreement  for  ex- 
change i)t  lands  to  the  50-acre  tract  alune 
as  the  land  which  Chapman  gave  In  ex- 
change for  French'sland  in  Bland  county. 
It  win  be  observed,  too,  that  Alexander 
Cooper  says,  in  anbatance,  that  be  had 
repeated  conversations  with  tlie  appellee. 
Chapman,  but  be  details  nothing  except 
the  pretended  declaration  of  Chapman 
that  his  Interest  In  the  50-acre  tract  in 
controversy  was  the  land  given  In  ex- 
change for  the  land  of  Frencli  In  Bland 
county.  The  statement  la  fragmentary, 
irrelevant,  and  of  no  value.  No  man's 
property  right  wonld  be  secure  If  such 
lame,  disjointed,  and  selected  parts  ul 
conversutiona  could  be  taken  as  sofll- 
clent  to  reform  and  insert  Intn  a  Holemn 
deeil  betwen  contracting  parties  new  pri»- 
vlsions  working  a  vital  change  in  thecon- 
tract;  and  especially  when  the  deed  was 
written  by  tBe  direction  and  under  the 
superrlslou  of  the  party  seeking  to  re- 
form the  instrament,  and  when  there  is 
no  satisfactory  evidence  that  the  deed  Is 
nut  in  strict  conformity  wltn  the  original 
agreement. 

Again,  the  appellee's  mother.  Rhoda, 
during  her  widowhood,  intermarrietl 
with  one  Isaac  French,  and  she  was  en- 
titled to  dower  in  the  SO^cre  tract  In  con- 
troversy, and  lived  thereon  with  her  son, 
the  appellee,  up  to  the  time  that  he  ex- 
changed his  ncher  land  with  the  appellant 
tor  his  land  In  Bland  county;  and  when 
the  appellee  moved  to  the  French  land  be 
left  Isaac  French,  bis  step-father,  and  his 
mother,  Khoda,  In  possession  of  the  50 
acres  Id  controversy;  and  the  appellant 
In  bis  own  deposition  states  that  when  he 
moved  to  Giles  he  moved  Into  a  house 
nenr  the  land  he  got  In  exchange  From  the 
appellee.  Yet  the  appellant  lntrf>dnced 
as  a  witness  on  his  beball,  one  James  F. 
Hare,  who  deposed  as  to  declarations 
made  to  him  by  Mrs.  Rhoda  French,  the 
mother  ut  tlie  appellee,  to  the  eO^t  that 
the  interest  of  her  son.  the  app^lee.  In 
the  50-acre  tract,  was  embraceil  In  the 
contract  of  exchange.  It  is  not  pretended 
that  such  declarations  by  Mrs.  Rhmia 
French  were  made  In  the  presence  of  ber 
BOD,  the  appellee.  Her  testimony  was 
mere  hearsay,  and  inadmlsaible.  Doubt- 
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lesBtbe  court  dlsreKarrted  or  rejected  It, 
and  properly  bo.  Moreover,  Mrs.  Kfaoda 
French  wan  UvIqk.  and  gave  her  deposi- 
tion in  tlito  canse;  bo  that.  If  she  bad  Hu!d 
to  James  F.  Hare  what  be  teBtldeB  to,  the 
matter  conld  liare  been  establlBbd  by  ber 
ra  tber  than  in  the  illegal  way  reHorted  to. 
Bat  Mra.  Rhoda  French  acta  an  Impor- 
tant part  in  this  cuntroTersy,  bnt  not  In 
accord  with  the  appellant's  claim.  It  ap- 
pears in  evidence  that  the  appellant,  alter 
the  excbanffe  o(  land,  moved  a  boose 
from  the  60-aere  tract  in  controversy,  and 
at  the  instance  of  the  appellee,  her  son,  she 
(Mra.  Rhoda  Frencb)Iorbade  the  removal 
of  the  house.  There  is  some  otber  evi- 
dence intended  to  show  thai  appellant 
took  and  held  UQdlsputed  possession  of 
the  land  in  controversy  from  the  time  of 
the  exchange  of  land  between  him  and 
the  apprise,  bnt  a  careful  examination 
BbowH  that  this  Insistence  is  not  upheld 
by  the  evidence.  Taken  all  together, 
there  le  not  even  a  preponderance  of  evi- 
dence in  favor  of  the  appellant's  claim, 
and,  if  there  waB  only  a  preponderance, 
It  would  not  suffice  under  the  rule  ap- 
plicable in  sach  cases.  The  evidence 
would  not  justify  the  reedsslonot  the  con- 
tract, Diueb  less  the  reformation  ot  the 
deed  in  question.  The  circuit  court  was 
therefore  clearly  right  in  holding  that  the 
appellant  bad  failed  to  sustain  the  al- 
l^atlouB  of  bis  bill,  and  In  dismissing  the 
same.  For  these  reawns  we  are  ot  opin- 
ion to  afflrm  the  decree  of  the  eonrt  be- 
low. 


WiLDBB  et  al.  V.  KELLETf  Judge. 
(Supreme  Court  qf  Appealg  qf  Virgin4tt.  July 

16,  im. ) 

lanmonos— Afplioation  to  Court  or  Appbau 
—Mandamus  to  Circuit  Jubos. 
Code  Va.  %  81S8,  provides  that,  where  a 
dnmit  lodge  refuses  to  award  an  injntiotioii,  a 
copy  of  the  proceedings  may  be  presented  to  a 
Jnageof  the  court  of  appeals,  who  may  award  the 
iDjaDction.  Seld,  that  where  a  circuit  judge  has 
denied  a  petition  for  an  injanction,  and  t£e  ap- 
potntment  of  a  reeelver,  and  a  Jadge  of  the  court 
of  appeals  has  granted  same,  the  cirvnlt  Judge 
has  no  right  to  refuse  to  enforce  bis  order;  and 
the  fact  that  the  peUtios  was  a  second  and  sup-* 
plemental  one  Is  immaterial,  and  mandamu$ 
will  lie  to  compel  him  to  carry  out  the  order  of 
the  appellate  Judge.  Lswis,  r.,  and  Fauxtls- 
BOT,  J.,  dissenting. 

Petition  for  mandamua  by  Jonas  Wild- 
er. John  M.  Bailey,  W.  G.  Sheen,  John  L. 
Wellington,  T.  S.  Hawkins,  and  A.  B. 
Wilder  against  John  A.  Kelley,  Judge  of 
the  circuit  court  of  Washington  county. 

W.  W.  Gordon  and  B,  M.  Brown^  fur  pe- 
titioners. R.  17.  Robataoa  and  B.  A. 
Ayrea,  lot  respondent. 

Lact,  J.  On  a  petition  for  a  writ  of 
mandamaa  by  the  petitioners,  Wilder  and 
others,  it  appears  that  on  the  6tta  day  of 
August,  1890.  on  injunction  was  granted 
by  the  circuit  court  Judge,  sitting  in  the 
county  of  Russell,  to  the  petitioners,  on 
their  bill  praying  the  same,  and  a  receiver 
appointed  In  accordance  therewith, for  the 
Virginia,  Tennessee  &  Carolina  Steel  &Iron 
Company,  the  South  Atlantic  &  Ohio  Rail- 
road CumpaDy,  the  Bailey  Construction 


Company,  and  the  Bristol  Land  Company, 
and  others;  and  these  comiianles,  their 
agents,  etc.,  were  enjoined  from  all  further 
Interference  wttfa  the  said  receiver,  and  the 
affairs,  property,  and  eOects  and  manage- 
ment of  these  companies.  Under  this  or- 
der, the  receiver  qualified, as  wasrequlred; 
but  clrcumBtances  not  now  necessary  to 
set  forth  bo  hindered  the  execution  of 
this  order,  by  conflicting  orders  of  the  cir- 
cuit court  Judges,  one  sitting  and  acting 
in  a  circuit  court,  not  his  own,  by  author- 
ity of  law,  during  the  illness  of  the  Incum- 
bent Judge  on  the  one  band,  and  ex  parte 
orders  by  the  sick  Judge  in  his  bed-cham- 
ber oil  the  other  hand,  that  the  same 
plaintiffs  prepared  a  sapplemental  bill  of 
injunction,  and  asking  the  appointment 
of  a  receiver,  and  set  forth  therein  tbeaub- 
Btance  of  the  origiual  bill,  and  a  narrative 
of  the  subsequent  new  tacts,  and  present- 
ed it  to  the  iQcumbrat  Judge,  the  respond- 
ent herein,  and  prayed  for  an  Injunctioo. 
Upon  this  bill  the  respondent  made  an 
Indorsement,  as  follows:  "Injunction  re- 
fused. Jno.  a.  Kbllsy,  Judge  of  the 
16th  Judicial  arcnlt  of  Virginia."  Where- 
upon the  complainants,  as  authorised  by 
section  S4a8  of  the  Code  of  Virginia,  by 
which  It  is  provided  that,  "when  a  circuit 
or  corpora  tlon  court,  or  a  Judge  thereof, 
shall  refuse  to  award  anlnjnnction.acopy 
of  the  proceedings  in  court,  or  the  orig- 
inal papers  presented  to  a  Judge  in  vaca- 
tion, ulth  his  order  of  refusal,  may  be 
presented  to  a  Judge  of  the  court  of  ap- 

f>eals,  who  may  thereupon  award  the  in- 
nnctlou,"  presented  the  said  bill,  etc.,  and 
the  order  of  refusal  of  the  circuit  court 
Judge  endorsed  thereon,  to  one  of  the 
Judges  of  this  court,  and  by  him,  as  his 
order  states,  upon  consideration  ot  the 
bill,  exhibits,  affidavits,  and  order  of  re- 
fusal, an  Injunction  was  awarded  accord- 
ing to  the  prayer  of  the  bill,  restraining 
the  defendants,  their  agents,  etc.,  from  in 
any  manner  interfering  with  thesaid  prop- 
erties and  effects  of  the  said  companies, 
and  restraining  the  directors  of  these 
companies  from  acting  as  such  until  the 
further  order  of  the  court;  and  as  incident 
to  the  Injunction  order,  and  for  the  pur- 
pose ot  preserving  the  property  affected 
thereby,  and  for  protecting  the  rights 
and  Interests  of  all  parties  interested,  and 
that  the  court  may  hold  the  property  sub- 
ject to  the  litigation  pending,  and  admin- 
ister to  the  parties  their  rights, respective- 
ly. It  was  ordered  that  upun  the  perfection 
of  theinjunctlon  awarded,  by  the  execution 
of  the  required  bond,  etc.,  John  M.  Bailey 
be  appointed  areceiverinthl8cao8e,andas 
such recelverto  tahechargeand  possession 
of  the  property  and  assets  of  the  compa- 
nies named  above.  The  receiver  was  re- 
quired to  execute  bond  in  the  penalty  ot 
f 20.00(),  whereupon  the  said  receiver  was 
to  be  put  Into  possession  by  writ  to  that 
end  directed  by  the  clerk  to  the  sheriff,  etc. 

This  order  was  In  part  executed,  when 
before  Its  complete  execution  the  United 
States  marshal,  under  an  ex  purte  order 
of  the  federal  circuit  court  Judge,  rescued 
the  property  from  the  hands  ot  the  sher- 
iff, put  him  out  before  he  had  gotten  tuU 
possession,  and  prevented  him  from  com- 
pleting the  same.  This  interference  was  of 
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flhort  doration,  the  said  order  of  the  fed* 
cral  clrcDlt  court  helngf  shortly  thereafter 
annulled  by  the  order  in  thecaeeol  tfaecblel 
Jostice  of  the  United  States,  by  which  the 
whole  subject  was  remitted  to  the  circuit 
court  Qt  the  ntate  of  Vlr^nla,  John  A. 
Kelley,  the  respo-adent,  being  the  Jadge 
tberbof,  of  Wushlngton  county.  Where- 
upon the  aherltf  a«aln  Attempted  to  en- 
force the  order  of  the  jnd^  of  this  conrt, 
referred  to  above,  bnt,  as  Is  stated,  he 
was  resiBted  by  an  armed  force,  and  pre- 
vented thereby  frum  an  execntion  of  the 
said  order.  The  plaintiffs  applied  to  the 
respondent  Jud^  of  the  circuit  conrt,  as 
aforesaid,  to  enforce  the  said  order  of  the 
appellate  Jndge  by  proper  directions  to 
the  sheriff.  But  the  respondent  refused 
to  enter  and  enforce  this  order,  bnt  took 
the  case  up  upon  a  motion  to  dissolve 
the  injunction  of  the  appellate  lud^e,  and 
upon  a  motion  to  eii}olD  and  restrain  the 
order  o^  .Tudge  Richardson,  and  also  to 
hear  rules  for  contempt,  and  decided  that 
there  was  no  jurisdiction  In  a  siuKle  lndg:e 
of  the  snpreme  court  of  appeals  to  con- 
trol by  vacation  orders  theactlon  ot  a  dr- 
enlt  eonrt  in  its  direction  to  Its  rec^Ter, 
or  in  enforcing:  Injunctions  pending  In  the 
clrcnltcourt,  and  thatsuch  appellate  judge 
had  no  Jurisdiction  to  modify,  alter,  or 
otherwise  control  the  same,  nor  had  he 
power  to  enter  orders  enforcing  the  same; 
and  that  the  order  of  the  appellate  judge 
was  noil  and  void,  and  the  partial  pos- 
session obtained  under  it  was  unlawful 
and  dismissed  the  proceedings  forcontempt 
for  disobedience  thereto,  and,  without 
otherwise  disposing  of  the  case  on  its  mer- 
its, continued  the  same,  po«8ession  of 
the  property,  assets,  etc.,  to  remain  In  the 
hands  of  the  defendants,  until  theSSth  day 
of  July,  1891.  Whereupon,  after  giving 
due  notice,  as  required  by  the  atatote,  the 
plalntlfta  applied  for  the  peremptory  writ 
of  mBiidamaa  from  this  court,  to  compel 
the  said  John  A.  Kelley,  Jndge,  to  enter 
and  enforce  the  order  aforesaid  of  the  ap- 
pellate Judge.  The  said  John  A.  Kelley, 
Judge,  answers,  and  says  that  the  acts 
complained  of  were  Judicial  acts,  and  sub- 
mits that,  although  they  sboold  be  held 
erroneons.  they  cannot  be  corrected  by 
mtuidamus.  And  farther  stated  that  Jo- 
seph Ja.  Kelley  never  appeared  as  counsel 
in  the  case,  and  In  a  written  statement 
of  considerable  length  reiterated  bis  refus- 
al to  enter  and  enforce  the  order  of  the  ap- 
pellate Jndge,  and  declares  the  same  null 
and  void ;  and  that  when  the  receiver  un- 
dertook, under  the  order  of  tbe  appellate 
Judge,  to  take  possession  as  there  author- 
ised. In  contravention  of  the  order  of -re- 
spondent, he  was  gnltty  of  an  unlawful 
act,  and  in  contempt. 

It  win  thus  be  seen  that  Judge  John  A. 
Kelley,  a  Judge  of  an  Inferior  court,  has 
refused  an  injunction  and  Indorsed  his  re- 
fusal on  the  1)111  praying  the  same;  that 
then,  as  authorlBed  by  the  law  of  this 
state,  as  above  cited,  the  plaintiffs  in  the 
said  bill  had  presented  the  bill,  with  the 
order  of  refusal  of  the  said  circuit  court 
judge  entered  thereon,  to  one  of  the  Judges 
of  this  court,  by  whom  the  Injunction  was 
awarded,  and  a  receiver  appointed,  and 
directed  to  take  possession  of  the  propuv 


ty;  and  that,  passing  by  intervening  in- 
terruptions, as  narrated  above,  the  said 
order  was  presented  by  tbe  plaintiffs  to  the 
circuit  court  Judge,  wLo  declined  to  enter 
and  enforce  tbe  same,  and  declared  tbe 
same  null  and  void.  Issued  wittaoat  an- 
thurity  of  law,  and  any  act  done  tbeceuD- 
der  In  contempt  of  that  court. 

Now  let  ns  briefly  consider  what  Is  tiie 
law. 

The  statute  confers  upon  the  appel- 
late Judge  authority  to  render  such  order. 
What  is  the  character  of  thlsdnty?  It 
cannot  be  declined  by  the  appellate  Judge; 
he  must  act;  and,  whenhedoes  act,  is  It 
theactlon  of  an  Inferior  judge,  subject  to 
tbe  review  of  tbe  circuit  conrt  Jndge,  wbo, 
when  It  ta  presented  to  htm,  may  enter 
and  enforce  ft  if  he  approves  It.  or  annnl  It 
If  he  does  not  approve  it?  This  Is  ubvl- 
ontHy  not  so.  It  Is  not  only  not  In  con- 
templation of  law  that  the  appellate 
Jndge  Is  to  do  and  act  subject  to  tbe  ap- 
proval of  the  circuit  court  judge,  as  bis 
superior,  but  he  is  authorised  by  the  law 
to  act  only  when  he  has  refused  bis  action, 
and  in  coatraventlOD  and  review  thereof. 
It  la  an  appellate  action,  and  an  appel 
late  power  conferred  on  one  of  tbe  Judges 
of  the  supreme  court  of  appeals  to  annul 
an  action  of  the  circuit  court  Judge,  which 
appears  to  him  to  be  improper  and  errone> 
ous;  and,  it  the  pretension  of  the  respond- 
ent lacorrect,  then,  as  soon  as  be  has  been, 
to  this  extent,  reviewed  and  reversed,  be  Is 
Immediately  transferred  from  bis  inferior 
station,  and  made  an  appellate  Judge  of 
an  appellate  Judge,  on  whose  action  he 
may  In  turn  sit  with  appellate  power; 
and,  as  the  appellate  Judge  has  declared 
bis  action  erroneous,  so  now  he  will  de- 
clare the  act  of  the  appellate  Judge  null 
and  void,  and  hold  all  acts  done,  nnder  It 
in  contempt  of  his  snperlor  authority. 
This  is  the  redaetto  ad  abaurdnm,  and 
not  only  declares  the  action  of  the  appel- 
late Judge  null  and  void,  but  annuls  the 
law  itself,  because,  If  tbe  order  of  the  ap- 
pellate Judge  was  In  contemplation  ol 
the  law  to  be  by  leave  of  the  clrcnlt  court 
Judge,  whom  he  overruled,  then  none  can 
disceni  the  object  ol  tbe  law. 

But  this  contention  of  the  circuit  court 
Judge  is  not  only  not  the  law,  but  is  sus- 
tained by  no  opinion  of  any  court,  nor 
of  any  Jurist,  ever  delivered.  The  law 
of  thlH  state  Is  that  this  order,  which 
comes  to  tbe  Inferior  Judge,  made  over  his 
bead  by  the  law's  prescript,  must  be  by 
him  entered  and  enforced.  There  is  no 
other  rational  construction  to  be  pla«ed 
upon  the  statute  Itself.  Decided  cases 
upon  this  subject  are  therefore  not  fre- 
quent. It  wae  settled  early  in  tbiu  cent- 
ury that  when  an  Injunction  had  been  re- 
fused by  a  circuit  Judge,  and  afterwards 
awarded  by  an  appellate  Judge, it  was  the 
province  of  the  Inferior  Judge  to  enforce 
the  Hame,  and  restrain  any  disobedience 
to  the  same,  by  attachment  or  other 
proper  pronesa;  and  this  compelled  tbe 
chancellor,  sitting  in  review  of  theorder  of 
his  superior,  Co  entortie  the  same  by  effect- 
ual measures.  Tollbridge  v.  Freebridge, 
1  Rand.  (Va.)  206.  But  the  respondent  in- 
sists, further,  that  the  act  in  question  baa 
no  application  to  this  ease,  because  the 
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Injnnctioii  In  qnestlon  was  the  second  antl 
a  supplemental  bill  tor  an  Injunction ;  bnt 
there,  a^In,  be  la  plainly  at  fanlt.  Lonsr 
ago  (182B)  tbat  qaestlon,  also,  was  pnt 
Cn  rest  by  thla  coort,  wben  tbis  court  held 
tbat  a  motion  to  reinstate  the  Injanetfon 
on  additional  evidence  tendered  by  the 
complainant  was  In  the  nature  of  an  orig- 
inal application  for  an  Injnnctlon,  and 
that  on  the  refnsal  of  the  cbaucellur  tu  re- 
instate the  injnnctlon,  an  application  to 
the]adg;es  of  this  conrt,  or  any  of  them, 
(underthe  act  of  Kev.  Code,  1819;  toI.  1,  p. 
206.  art.  44.)  was  proper  under  that  act, 
and  was  not  to  be  discharged  by  the 
etaancellor.  (or  inferior  Jndffe.)  Oilllam 
Allen,  1  Rand.  (Va.)  414.  And  so  tbe  law 
baa  remained  to  the  present  time.  The 
respondent  cites  the  late  case  of  Freden- 
belm  V.  Rohr,  reported  In  18  S.E.  Rep.  193, 
as  BOHtalnlng  his  Tlew;  bnt  there,  again, 
be  is  at  fault.  In  tbat  case  tbe  order  of 
the  appdlate  Judge  was  nut  set  aside  and 
anntifled  by  tbe  cnancellor,  but  by  bim  en- 
tered and  enforced,  and  tbe  reeelver  pat  In 
poHseRBlun  by  the  courts  mandate  to  tbe 
serfcetint  directed. 

The  order  of  the  appellate  Judge  was  an- 
nulled lu  tbat  case,  and  the  receiver  set 
aside,  but  not  by  tbe  ebancellor.  This 
waB  done  by  the  conrt  of  appeals,  under 
^be  sanction  of  a  majority  of  the  jadgee. 
Tbe  mistake  this  clrcnifc  Jndge  has  made 
is  in  Installing  himself  into  the  preroga- 
tlre  of  sitting  in  appeal  upon  the  order  of 
hla  saperlor.  That  the  conrt  of  appeals 
may  anncl  such  an  order,  none  will  deny, 
but  tbat  Is  a  different  matter  from  tbe  In- 
ferior Judge  nndertaklufr  tlie  appellate 
role.  It  Is  dear— too  clear  for  farther  ar- 
Kament— tbat  tbe  respondent,  an  Inferior 
Judge,  had  no  right,  nor  power,  to  annni 
tbla  order.  But  it  remains  yet  to  con- 
Mdnr  whether  mandamaa  la  the  proper 
remedy  to  compel  this  Jadge  to  obey  the 
law.  or  If  he  may  annul  tbe  order,  and  by 
dilatory  orders  and  continuances,  under 
the  guise  of  exercising  Jndlclal  discretion, 
reviewable  by  appeal  only,  entirely  d^eat 
the  same. 

'Without  entering  at  length  Into  a  dis- 
cussion of  the  nature  and  origin  of  the 
writ  of  msnc/aDiif5,  It  Is  snfflclentto  say 
it  Is  an  extraordinary  remedy,  in  casea 
where  tbe  naaal  'and  ordinary  modes  of 
proceeding  are  powerless  to  afford  reme- 
dkw  to  the  parties  afi^rieved,  and  when 
witbnut  Its  aid  there  would  be  a  failure 
of  lostlee.  It  Is  said  to  be  a  high  preroga- 
tive writ,  usually  Imnlng  out  of  the  high- 
est court  of  general  Jurisdiction  In  a  state, 
In  tbe  name  of  tbe  sovereignty,  directed  to 
any  natural  person,  corporation,  or  Inf^ 
rlor  court  of  Judicature  within  its  Juriadle* 
tlon,  requlringthem  to  dosome  pfu^cnlar 
thing  therein  specified,  and  which  apper- 
tains to  their  office  or  duty.  8  Bl.  Comm. 
110;  4  Bac.  Abr.  496;  Marbnry  v.Madlson, 
1  Crancb,  13T.  168.  It  was  introduced  to 
prevent  disorder  from  a  failure  ot  Justice 
and  a  defeat  of  police.  Tb^reforelt  ought  to 
be  used  upon  all  occasions  where  the  law 
baa  eatabUahed  no  apeclflc  remedy,  and 
wben  In  Justice  and  good  government 
there  ongbt  to  be  one.  Lord  Mansfirld 
In  Rex  V.  Barker,  8  Burrows,  1266;  Lord 
ELLENBOROura  lu  Rsx  V.  Areliblsbop  ol 
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Canterbnry,  8  East,  SI9.  But  the  party 
must  have  a  periect  legal  right,  and  the 
remedy  extends  to  tbe  control  of  all  infe- 
rior tribunals,  corporations,  and  public 
offleers,  and  even  private  Individuals,  In 
some  cases.  Ang.  &  A.  Corp.  761.  It  la  the 
proper  remedy  to  compti  the  periorm- 
ance  of  a  speclflc  act,  when  the  act  Is  min- 
isterial in  its  character;  but  wben  the  act 
Is  of  a  discretionary  character,  or  of  a 
Judicial  nature,  it  will  lie  only  to  compel 
aution  generally.  The  general  rnle  on  this 
subject  is  that  If  the  Interior  tribunal  or 
corporate  body  baa  a  diaei'etlon,  and  exer- 
cises It.  this  discretion  cannot  becontroUed 
bym&nduwaa;  but  if  tbeinferior  tribunals 
rtfnse  wben  the  law  reqnires  them  to  act, 
and  the  party  has  no  other  adeqnatelegal 
remedy,  and  when  in  Justice  there  ought 
to  be  one,  m&ndamaa  will  lie  to  aet  them 
In  motion,  to  compel  actlon.and  in  proper 
cases  tbe  court  will  settle  the  legal  princi- 
ple which  aboold  goTero,  but  without 
eontrolling  tbe  discretion  of  tbe  subordi- 
nate Jurisdiction.  MandsmnB,  of  course, 
will  not  He  to  compel  a  Judicial  tribunal 
to  decide  any  question  submitted  to  Itadls- 
cretlon  In  any  particular  way;  and  I  will 
go  further,  and  say  tbat,  while  it  will  He 
to  compel  tbe  Interior  tribunal  to  aet. 
speaking  generally.  If  to  act  or  not  to  act 
Is  matter  submitted  by  law  to  the  court's 
discretion.  It  will  not  He. 

Now,  let  us  inquire  what  discretion  la 
vested  In  an  Inferior  tribunal,  when  It  re- 
ceives tbe  mandate  of  a  superior  court, 
which  by  lawful  authority,  haa  reversed 
Its  action.  B  tbe  circuit  court  of  Wash- 
ington connty  rmders  an  wroneoas  de- 
cMon,  and  tbe  ease  Is  brought  here  by 
an  appeal  or  writ  of  error,  and  the  tnro- 
neons decision  Is  reversed,  and  mandate  of 
this  conrt  la  sent  down,  mast  that  Judi- 
cial tribunal  review  and  revise,  or  reverse 
and  annul  In  its  turn,  at  Ita  discretion? 
Can  it  exercise  any  discretion,  or  must  It 
Implicitly  obey  the  mandate  as  it  la  writ* 
ten?  It  obviously  can  bare  and  mayexer- 
else  no  discretion,  bnt  It  must  enter  and 
enforce  the  same,  and.  If  It  falls  or  re< 
fuses,  mnadamus  would  He  to  compel  obe> 
dience  and  compliance.  If  It  may  with 
impunity  refuse  to  enter  and  enforce  anch 
order,  to  what  end  is  an  appellate  tribu- 
nal established?  Bark  and  forth  from 
one  court  to  tbe  other  orders  goaudeome, 
each  In  turn  reveralng  the  other,  and  each 
powerless  to  enforce  any  order.  Sueh 
Is  not  tbe  law. 

When  a  mnndamaa  goes  down  from  the 
appeUaie  tribunal  to  the  Inferior  tribunal, 
whose  action  has  been  reviewed  and  re- 
versed ,  there  Ig  no  discretion ;  thatbasbeeo 
exercised,  and  In  theexerelse  beeuexhanst- 
ed  so  tar  as  It  bas  been  established  by  tbe 
law,  and  the  simple  province  of  the  Infe- 
rior tribunal  Is  to  obey  the  commeud  of 
tbe  superior.  Now  let  us  see:  Tbeclrcult 
court  Judge  Is  vested  by  la  w  with  a  discre- 
tion to  grant  or  to  refuse  to  grant  an  in- 
junction when  the  bill  Is  presmted  to  bini, 
and  m&ndamua  will  not  He  to  compel 
him  to  grant,  nor  compel  blm  to  refuse  to 
grant,  the  InJuDCtlon.  Bnt  when  he  bas 
exercised  his  discretion,  and  refused  to 
grant  tbe  injunction,  and  Ibe  law  pro- 
vides that,  in  the  discretion  of  the  appel- 
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late  Jndfie  upon  f^>pl]cati(>n,  be  may  exer- 
cise ma  diecretloD,  and  refuse  to  grant  or 
grant  the  Injunction,  wlilcli  Is  to  be  certi- 
fied to  tbe  Inferior  court,  wbat  discretion 
lurtber  has  tbe  Inferior  court  In  tbe  prem- 
ises? None  whatever.  Tbe  lower  court 
has  been  In  so  far  reversed  by  the  appel- 
late court  Judge  by  lawful  authority,  and 
the  lower  Judge  must  enter  andeotorcetbe 
same,  and  he  has  no  discretion  In  the  prem- 
ises. This  being  so,  why  should  not  man- 
damua  Issue  to  compel  the  court  to  act? 
It  is  settled  law  that  when  thlsordertrum 
an  appellate  court  or  appellate  Judge, 
made  In  rerlew  of  the  order  of  an  Infe- 
rior court,  comes  down,  tbe  lower  court 
moat  enter  and  enforce  It.  It  Is  an  order 
In  bl8  court  In  tbe  latter  case,  and  It  Is  an 
order  In  his  court  In  tbe  former  case,  bnt 
It  Is  there  in  each  ca^e  for  him  to  enter 
and  obey.  He  may  not  set  aside  and  an- 
nul it  upon  any  pretext  whatever.  That 
may  be  done  in  a  proper  case  by  the  court 
of  appeals  when  In  tbe  latter  case  it 
reaches  that  tribunal,  but  It  Is  not  the 
province  of  tbe  lower  court  to  do  this. 
Being  then  a  matter  of  plain  duty,  and 
in  no  wise  dependent  npon  any  discretion 
of  any  sort,  It  mnst  be  entered  and  en- 
forced as  made,  and  mandamus  will  lie  to 
enforce  the  performance  of  this  plain  legal 
duty.  Wo  have  said  nothing  concerning 
the  merits  of  tbe  case.  They  are  In  no 
wise  Involved  and  do  not  affect  this  decis- 
ion In  any  d^ree.  Whether  the  order 
was  a  proper  cue  cannot,  in  this  proceed- 
ing, beeonsldered  by  this  court.  That  the 
case  Is  exeeptloaal  In  character,  as  the 
respondent  declares,  and  whether,  as  Is 
freely  asserted,  armed  resistance  Is  made, 
and*  may  again  be  made,  by  organized 
bands  ot  lawless  men,  armed  and  banded 
to  def}'  the  law.  Is  not  now  tbe  qaestlon. 
When  this  order  here  made  goes  down.  It 
will  be  obeyed  by  tbe  Judge  below;  and 
when  the  mandate  issues  accordingly  tbe 
law  will  be  enforced,  and  tbe  mandate  of 
the  courts  execiitea.  It  may  be  safely  con- 
sidered that  tbe  orders  of  the  Judiciary 
will  be  enforced  in  this  case,  as  In  all  others 
In  tbis  state.  Tbe  mandamus  will  Issue 
as  prated  for.  . 

Lewis,  P.,  (diweDting.)  Tbe  Judgment 
awarding  a  mandamus  la  this  case  is,  In 
my  opinion,  so  extraordinary  and  unpre- 
cedented that  [deenilt  proper  to  state  the 
reasons  that  constrain  me  to  dissent  from 
It.  The  history  of  tbe  coutrovorsy,  briefly 
stated.  Is  as  follows:  In  July.  1S90,  John 
N.  Biillpy  and  others  filed  their  bill  m  the 
circuit  court  of  tbe  TTnlted  States  for  tbe 
western  district  of  Virginia,  against  the 
Virginia,  Tennessee  &  Carolina  Steel  & 
Iron  Company,  the  South  Atlantic  &  Ohio 
Railroud  Company,  tbe  Bailey  Construc- 
tion Company,  and  the  Bristol  Land  Com- 
pany, praying  an  Injunction  and  the  ap- 
pointment of  a  receiver.  Tbe  Hon.  John 
Paul,  one  of  the  Judges  of  tbe  said  court, 
refused,  upon  the  presentation  of  the  bill 
to  blm,  to  grant  the  prayer  of  the  bill, 
without  notice  to  the  defendants.  Notice 
was  therefore  given,  but,  before  any  fur- 
ther actiiin  was  talcen,  the  bill  was  dis- 
missed by  the  complainants.  On  the  same 
day,  to-wit,  oo  the  Gth  ot  August,  1890, 
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the  same  complainants,  and  one  or  two 
others,  presented  a  substantially  similar 
bill  against  tbe  same  defendants,  to  tbe 
Honorable  D.  W.  Bolen,  Jodge  of  the  fif- 
teenth Judicial  circuit  of  Virginia.  The 
latter  at  the  time  was  holding  a  court  in 
Russ^l  county, In  tbe  sixteenth  circuit,  for 
the  respondent,  tbe  Honorable  John  A. 
Kelley,  to  whom  the  bill  was  addressed 
as  the  Judge  of  the  ctrcnlt  court  of  Wash- 
ington county.  Upon  the  presratatlon 
tbe  bin.  Judge  Bolen,  without  tuy  nottee  to 
the  defendants,  granted  an  injunction,  and 
appointed  the  said  Bailey,  one  of  tbe  com- 
plaiuauts,  and  a  non-resident  of  the  state, 
receiver  of  all  the  property  ot  the  delend- 
antcorporatluns.  aggregating  several  mill* 
ions  of  dollars  In  value,  and  required  an 
injunction  bond  in  the  penalty  of  fSOO, 
and  a  receiver's  bond  In  the  penalty  of 
$10,000.  The  order,  however,  was  expresft- 
ly  made  subject  to  "  the  further  order  of 
tbe  court  or  the  Judge  thereof  In  vaca- 
tion. "  As  can  readily  be  Imagined,  the 
proper  officers  ot  tbe  defendant  corpora- 
tions, upon  learning  that  aucb  an  order  had 
been  made,  lust  no  time  fa  applying  to  tbe 
Judge  of  the  court  to  vacate  It ;  and  an  or* 
der  was  promptly  made  by  Judge  Kelley. 
suspending  Its  operations  for  20  days,  in 
order  to  afford  the  defendants  an  oppor 
tunity  to  give  notice  of  a  motion  to  dis- 
solve the  Injunction.  Notice  was  accord- 
ingly given,  bnt,  before  the  day  fixed  for 
the  hearing  ot  the  motion,  tbe  case  was 
removed  by  tbe  defendants  to  the  elrcoit 
court  of  the  United  States.  In  this  post- 
ure of  the  case,  the  complainants,  on  tbe 
I6th  day  of  August.  189^),  presented  what 
they  termed  a  "supplemental  bill"  to 
Judge  Kelley,  almost  Identical  In  Its  terms 
with  that  upon  wblcb  Judge  Bolen  bad 
acted,  and  containing  the  same  prayer. 
Upon  this  bill  the  Judge  Indorsed  tbe 
words,  "Injunction  refused :**  whereupon 
the  same  day.  without  notice  to  tbe  de- 
fendants. It  was  presented  to  tbe  Honora- 
ble Bobert  A.  Richardson,  a  Judge  of  this 
court,  who  awarded  an  Injunction,  and 
appointed  the  said  Bailey  receiver,  requir- 
ing a  receiver's  bond  In  penalty  of  $20,000. 
Tbe  order  of  Judge  Richardson  waadireet^ 
ed  to  tbe  clerk  ot  the  circuit  coart  ot 
Washington  county,  and.  In  pursuance  ol 
Its  mandates,  the  sheriff  of  the  county  put 
tbe  ret^eiver  into  possession  uf  all  the  de- 
fendants' property  In  that  county,  as  ap- 
pears by  the  letum  on  the  process  Issued 
by  the  clerlL  of  the  circuit  court,  which  is 
made  part  of  the  record  before  us.  It 
seems,  however,  that  on  the  same  day.  or 
soon  afterwards,  possession  of  tbe  proi^ 
erty  was  restored  to  tbe  defendants  by 
the  United  States  marshal,  in  obedience  to 
an  order  of  the  federal  court.  Some  months 
afterwards  the  case  was  removed  from  the 
last-mentioned  court  to  the  state  court, 
soon  after  which  application  was  made 
by  the  complainants  to  Judge  Kelley  to 
enforce  the  order  made  by  Judge  Richard- 
son. They  averred  In  their  petition  tbat, 
after  the  case  had  been  remanded,  the 
officers  of  thedefendantcorporatlonsforcl- 
bly  resisted  the  sheriff  In  his  attempt  to 
again  put  the  receiver  Into  possession, 
and  had  thus  put  themselves  In  contempt. 
About  tbe  same  time  the  d^endants  gav* 
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notice  that,  on  the  11th  of  June.  1891.  tbfy 
wunld  more  Judge  Kelley  to  dtRHolve  as 
well  the  Injunction  awnrded  by  Judge 
Kicliardaon  as  that  previously  awarded 
by  Jadge  Bolen.  This  motlou  wae  op- 
posed liy  the  com  plain  an  tH,  who  r.ontend- 
ed  tbat  the  duty  of  Jud^e  Kelley  to  en- 
force **  the  orderof  Judge  Richardson"  waa 
purely  ministerial,  that  it  was  therefore 
hla  daty  to  enforce  It  at  once;  and  that 
be  had  no  discretion  In  the  matter.  This 
view,  howerer,  was  nut  sustained  by 
Judge  Kelley,  who  decided  (1)  that  tne  or- 
der made  by  Judge  Richardson  was  void; 
(2)  tbat  the  defendants  were  nut  In  con- 
tempt; and  (3)  that  he  would  postpone 
tbe  hearing  of  the  tnutlon  to  dlsaulve  until 
the  ^th  of  July.  The  complainants  there- 
upon presented  a  petition  to  thltt  court 
fur  a  msDdamaa  to  compel  Judge  Kelley 
to  enforce  the  order  made  by  Judges  Kicb- 
ardAon  and  Bolen,  "before  uDowIng  tbe 
defendants  to  Invoke  the  Jurisdiction  of 
the  circuit  court  of  Washington  county." 
Tu  this  petition  Judge  Kelley  Hied  an  an- 
swer, and,  the  case  having  been  fully  ar- 
gued by  counsel,  the  Judgment  of  this 
cuort  Is  tu  award  the  manfiamus,  requlr* 
Ing  the**ordOT  of  Judge  Richardson "  to 
be  forthwith  carried  into  execution. 

But,  in  legal  contemplation,  is  there  any 
sucb  order?  Section  843H  tit  theOode  pro- 
vides tbat  when  a  circuit  or  corporation 
court,  or  ajndge  thereof,  shall  refuse  to 
award  an  Injunction,  a  Judge  uf  this  court 
may  award  It.  But  did  Judge  Richard- 
son have  tbe  authority,  under  tbe  clrcnni- 
Btances  of  the  present  case,  to  make  the 
order  that  he  did?  I  think  not.  When 
the  order  was  made,  tbeinJuncLlon  award- 
ed by  Judge  Bolen  waK  still  In  force,  or, 
at  least,  hud  not  been  dissolved,  althuugli 
Its  operations  had  f or  :!0  days  been  sus- 
pended. Hence  there  Is  no  authority  on 
the  part  of  Judge  Richardson  to  act,  In- 
aHmnch  aa  It  Is  only  when  an  injunction  fa 
refused  hy  an  Inferior  court  or  judge  that 
a  Judge  of  this  court  is  authorized  to 
award  It.  Judge  Ketley's  indoraem(;ut  on 
the  supplemental  bill,  "so  callpd,"  as  he 
says  in  his  answer,  was  misleading.  An 
Injunction  In  tbe  cause  having  been  al- 
ready awarded,  which  had  not  been  dis- 
solved, he  had  no  power,  as  he  expresoed 
tt,  to  award  "an  Injunction  on  an  Injunc* 
tlon.  *■  Though  called  a  bill  for  an  Injunc- 
tion," the  answer  avers,  "it  wan  in  effect 
a  motion  In  disguise  to  dissolve  the  sus- 
pending order,  with  Intent  to  take  the 
cbanceH,  In  the  event  of  a  refusal,  of  apply- 
toic  to  another  Judge.  Su  apparent,  In- 
deed, was  this, "  the  answer  further 
states,  **  that  respondent  promptly  re- 
fused to  consider  it.  Being  In  great  afflic- 
tion and  seriously  ill  at  the  time,  respond- 
ent yielded  to  pressure,  and  made  the  In- 
dorsement, *InJ'inctlon  refused.'  This 
was  hastily  done,  and  in  form  !t  no  doubt 
diverted  Judge  Richardson's  mind  frum 
the  fact  that  the  bill  was  merely  an  Indi- 
rect mode  of  getting  rid  of  the  suspending 
order,  Resptmdent  ought  to  have  in- 
dorsed  that  he  declined  to  act  for  n-ant  of 
notice  to  the  adverse  side,  regarding  It  as 
a  mere  motion  to  dissolve  the  suMpending 
order."  And  I  fully  concur  in  the  further 
averment  In  tbe  answer  that,  in  any  view, 


Judge  Rlchardsoa  had  no  power  to  act  in 
the  premises,  and  that  his  order  was  aim- 
ply  void. 

But  let  It  be  supposed  tbat  It  was  valid. 
It  wus  directed  to  the  clerk  of  the  circuit 
court  of  Washington  county,  by  nhom. 
as  tbe  record  shows,  It  waH  entered;  and 
In  point  of  fact,  aa  we  have  seen,  it  was 
enforced  by  the  sheriff's  putting  the  re- 
ceiver into  possession,  although  tbat  pus- 
session,  without  any  fault  on  the  part  of 
the  shentt,  was  of  short  duratlun.  But 
when  entered,  whose  order  did  It  become? 
This  the  statute  anawers  by  providing 
that,  when  In  such  a  case  an  injunction  la 
awarded,  the  proceedings  thereupon  shall 
he  as  if  the  order  bad  been  made  by  the 
court,  or  the  Judge  thereof,  to  whose  cleric 
the  order  Is  directed,   t'ode,  §  3439. 

The  order,  then,  made  by  Jndge  Rich- 
ardson, became,  in  contemplation  of  the 
statute,  as  much  the  order  of  the  circuit 
court  of  Washington  county  as  if  It  had 
been  signed  by  Judge  Keiley,  or  entered 
by  him  In  open  court,  aud  hence  was  no 
less  subject  to  bis  control.  What  authori- 
ty, then.  Is  there  for  now  calling  it  "tbe 
order  of  Judge  Richardson?"  None,  I 
think,  whatever.  Upon  its  receipt  by  the 
clerk  of  the  circuit  court.  It  was  as  much 
an  interlocutory  decree  of  that  court  as 
the  previous  order  made  by  Judge  Bolen ; 
and  whoever  heard  of  a  cliancellor  sit- 
ting to  hearn  motion  to  enforce  one  of  his 
own  Interlocutory  decrees,  or  to  dlHSolve 
an  injunction,  who  was  not  acting  Judi- 
cially? There  Is  nothing  ministerial 
about  It.  It  Is  purely  a  Judicial  functitm, 
i.  e.,  a  duty  calling  for  the  exercise  of  ju- 
dicial discretion,  and  nothing  else.  Tbe 
prupusltion,  to  my  mind.  Is  so  plain  that 
nothing  can  make  It  plainer  than  the  mere 
statement  of  It.  To  argue  It  Is  like  argu- 
ing tbat  two  and  two  make  four.  The 
idea  that  In  making  the  order  Jndge 
Richardson  was  exercising  an  appellate 
power  Is,  I  think,  a  mistaken  view. 
When  a  judge  of  thin  court  awards  an  in- 
junction, be  exercises  a  special  original  ju- 
riHdictiuu,  with  which  he  is  clothed  by  the 
statute.  At  all  events,  his  act,  when  com- 
pleted, 1h  08  if  the  order  had  been  made  by 
an  Inferior  court  or  judge;  notblug  more. 
The  statute  upon  this  point  is  too  plain 
to  be  misunderstood. 

And  here  It  is  pertinent  to  Inquire,  if  a 
circuit  court  or  judge,  to  whos^  clerk  an 
order  awarding  an  Injunction  by  a  judge 
or  this  court  Is  directed,  has  no  discretion 
respecting  It,  hut  must  literally  enforce  it, 
as  a  ministerial  duty,  howls  such  an  or- 
fler  to  be  dissolved  or  gotten  rid  of  at 
all?  Are  the  parties  agKrleved  by  It 
remedilpRs  until  a  final  or  other  appeala- 
ble decree  has  befn  entered?  Could  that 
have  been  the  intention  of  the  leftlsla- 
ture?  And  yet  such  is  the  case  if  tbe  the- 
ory of  the  majority  of  the  court  be  cor- 
rect. Meanwhile,  to  whose  orders  Is  the 
receiver  appointed  by  such  an  order  sub- 
ject? Aud  can  be  be  removed  for  miscon- 
duct or  other  caiiRe?  These  are  Impor- 
tant questions,  which  will  no  doubt  arise 
in  the  future,  and  as  to  which  we  can  now 
only  conjecture. 

As  to  the  question  of  the  alleged  con- 
tempt, little  ueed  be  said:  First,  because 
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It  la  clear  that  tbere  bse  been  no  con- 
tempt; and,  secondly,  becaase.  it  there 
had  been,  that  could  not  affect  the  appli- 
cation lor  a  mnndamus.  The  alleged  con- 
tempt conslatB  Id  the  refasal  of  the  defend- 
anta'  agents  to  surrender  posaesBlon  of 
the  property  to  the  sheriff,  to  be  by  hfm 
again  turned  oyer  to  the  recetver.aftertbe 
case  was  remanded  from  the  federal 
court.  And  the  contention  Is  that  the  de- 
fendants are  not  entitled  to  be  heard,  el- 
thertomore  furadiseolutlonof  the  Injunc- 
tion, or  for  any  other  relief.  In  the  circuit 
eonrt,  until  they  shall  have  purged  them- 
selves  of  thetr  contempt.  But  wh&t  au- 
thority had  the  sheriff  to  act  In  the  mat- 
ter? He  had  executed  the  process  that 
promptly  Issued  on  the  order  made  by 
Judge  Richardson,  and  his  authority, 
without  a  further  order  from  the  court, 
was  at  an  end.  The  possession  which, 
nnder  that  process,  he  d^rered  to  the 
receiver,  bad  been  restored  to  the  defend- 
ants by  an  order  of  the  federal  court ;  and 
-when  the  case  was  remanded  to  the  state 
court,  the  sheriff,  as  the  case  then  stood, 
bad  no  more  authority  to  act  than  any 
private  IndivlduHl.  But  suppose  he  had, 
and  that  the  defendants  were  in  con- 
tempt. Is  the  circuit  court,  In  the  exer- 
cise ol  Its  Judgment  or  discretion  tn  deal- 
ing with  that  question,  to  be  controlled 
hy  maadamuB?  This  can  hardly  be  seri- 
ously contended  fur,  although  much  was 
said  about  It  in  the  argument  at  the  har. 

To  enter  luto  a  discussion  of  the  nature 
and  office  of  the  writ  of  mandamus  Is 
wholly  unnecessary.  There  Is  nothing 
more  familiar  to  the  prufessioa.  The 
writ  Is  never  available  where  there  Is  an- 
other adequate  remedy,  and  hence  will  nut 
lie  in  any  case  where  the  alleged  error 
may  be  corrected  on  a  writ  of  error  or  ap- 
peal. Neither  does  It  lie  to  control  the 
exercise  of  Judgment  or  discretion.  The 
only  acta  that  can  be  rightfully  controlled 
by  It  are  such  as  are  purely  ministerial. 
As  was  said  In  Wise  r.  Bigger,  79  Va.  289, 
while  the  writ  lies  to  compel  the  perform- 
ance of  a  purely  ministerial  duty,  so  clear 
and  specific  that  no  element  of  discretion 
enters  Into  It,  yet.  as  to  all  acts  or  duties 
calling  for  the  exercise  of  Judgment  or  dis- 
cretion on  the  part  of  the  officer  or  body 
Bought  to  be  coerced.  It  win  not  lie.  The 
application  of  this  test  to  the  present 
ease  shows,  I  think,  that  the  writ  ought 
not  to  be  awarded.  It  it  ought,  then  I  see 
no  reason  why  the  execution  of  any  Inter- 
locutory decree  In  a  chancery  cause  in 
thiH  state  may  not  be  compelled  by  maa- 
diimus.  The  opinion  of  the  majority  of 
the  court  Is,  I  think,  not  only  without  a 
precedent,  but  without  any  correct  foun- 
dation wfaaterer.  I!  Judge  Kelley  has 
erred.  It  has  been  in  the  exercise  of  his 
Judicial  discretion,  and  ths  law  has  pro- 
vided an  ample  remedy  by  which,  at  the 
proper  time,  those  errors  may  be  correct- 
ed, which  remedy  Is  by  appeal.  I  deem  It 
not  Improper,  however,  to  add  that,  If 
the  whole  case  were  now  before  us  on 
appeal,  there  Is  nothing  in  the  action  of 
Jndge  Kelley  which.  In  my  Judgment,  is 
open  to  criticism.  It  is  apparent  that  In 
his  course  he  has  been  actuated  through- 
out bj  a  desire  to  exercise  his  Judgment 
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rightly.  The  record,  I  think,  bristles  with 
reasons  which  Justified  blm  In  stopping 
to  look  carefully  luto  the  case,  after  hear- 
ing counsel,  before  proceeding  to  further 
carry  out  the  Interlucutory  order  grant- 
ing an  injunction  and  appointing  a  recov- 
er,—an  order  made  without  any  notice  to 
the  defendants,  and  requiring  property, 
worth  millions  of  dollars,  to  be  tamed 
over  to  anon-resldeut  plaintiff  as  receiver, 
upon  his  executing  a  bond,  the  inadequa- 
cy of  which  as  a  security  Is  simply  amas- 
ing.  I  refer  now  to  the  order  of  Judge 
Bolen,  for  I  consider,  as  Judge  Kelley  did, 
that  the  order  made  by  Judge  Blchardson 
Is  out  of  the  case.  But,  If  it  were  not. 
the  result  would  be  the  same. 

In  their  petition  addreBMed  to  Judge  Kd- 
ley,  praylug  him  to  dissolve  the  injunc- 
tion awarded  by  Judges  Bolen  and  Blch- 
ardson, and  to  hear  all  the  mattars  to- 
gether which  had  been  brought  to  bla  at- 
tention, the  defendants,  among  other 
things,  aver:  "Your  petitioners  [d^ead- 
ants]  do  not  owe  the  complainants  any- 
thing. Their  clalmsarefalae  and  fabricat- 
ed. Your  petitioners  charge  that  com- 
plainants entered  into  a  conspiracy  to 
wreck  and  loot  the  d^endant  corpora- 
tions, and  that,  parsuant  to  the  conspira- 
cy, their  claims  were  trumped  up  for  the 
purpose;  and  that  they  imposed  upon 
and  Induced  Judges  Bolen  and  Blchardson 
to  grant  the  orders  before  mentioned,  re- 
quiring only  nominal  bond.  Your  peti- 
tioners further  charge  that  the  object  of 
the  cuitspirators  la  to  get  possession  of  the 
properties  of  the  said  corporation,  and 
as  much  money  belons^g  uiereto  aa  poa- 
flible;  to  pay  Ihemselveslancs  salaries  for 
services  performed  for  the  railroad  ;  and 
thus  loot  and  consumeallof  the  snbstancs 
of  the  company  before  they  can  be  gotten 
rid  of  by  due  course  of  law.  Yonr  peti- 
tioners further  charge  that  the  said  con- 
spirators intend,  if  they  can  get  poasm- 
siou  of  the  properties  ol  the  defendant 
companies,  to  pay  out  of  the  money  be- 
longing to  them  large  sums  which  they 
have  contracted  to  pay  In  their  pflurta  to 
enforce  their  fraudulent  and  flctltiooa 
claims.  And  your  petitioners  further 
charge  that,  unless  restrained,  these  con- 
spirators, who  are  Insolvent,  will,  it  tbcr 
get  poBsecudon  of  the  funds  ol  the  defend- 
ant companies,  thus  squander  luid  waste 
the  same,  and,  when  after  the  properties 
are  restored  to  the  companies,  they  will 
be  found  to  have  been  despoiled  and  dam- 
aged Irreparably."  Therels  mucbmoreto 
the  same  effect,  ail  of  which  Is  supported 
by  affidavit,  although  It  Is  but  Just  to  say 
there  are  counter-affidavits.  But  eauagh 
appears  to  vindicate  the  propriety  of 
Judge  Kelley's  action  in  deciding  to  pause 
and  to  hear  counsel  on  all  the  qaestlons 
brought  before  him,  before  taking  actiuB 
on  the  order  made  by  Judge  Bolen.  But 
be  tliat  as  It  may,  he  was  acting  Judicial- 
ly, and  that  ought  to  end  the  case,  so  far 
as  this  proceeding  is  concerned.  And 
now,  having  said  this  much,  I  will  only 
add  that  I  ctm  bnt  deplore  the  action  « 
this  court.  It  not  only  does.  In  my  oi^n- 
lon,  manifest  Injustice  In  the  present  case; 
but  violating,  as  I  think  It  does,  rules  of 
law  that  have  been  settled  lor  oeiitariea* 
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It  is  likely,  if  adhered  to,  to  be  pradDctlTe 
of  Infliitte  mlMtalef  In  tbe  tutare.  II  thla  Is 
a  proper  ease  foramaiKlainDs,  It  will  be 
dlfflcnlt  to  determine  hereafter  what  func- 
tions of  tbejDdiclary  In  Virginia  are  Judi- 
cial and  wbat  are  mlnlBteriaU  and  tbus 
contaBlou  will  inevitably  resalt.  At  all 
events,  wltb  my  views  of  tbe  case,  I 
would  be  untrue  to  myself  and  to  my  offi- 
cial tntst  did  I  not  enter  my  emphatic  dis- 
tent from  tbe  opinion  ol  tbe  eourt  and  tlie 
OTder  to  be  entered. 

Faunti.sroy.  J.,  eoneorred  in  tbe  opin- 
ion of  Lswis,  F. 


O'CoNKBU.  T.  East  TsnhbbsxI!,  T.  ft  O. 
Bt.  Co. 

ISupnms  Oomt  of  GFeorofai.  Mty  S7,  IBBL) 
WatkB'Ocktbsu  —  OB8TBUonoi»B  —  AoTioM  wom 
Dahaoks. 

When  a  railway  company  erects  an  em- 
buikment  for  its  track  along  the  mar^n  of  a  river, 
the  accumolated  waters  of  which,  in  times  of 
flood,  had  previously  escaped  on  ihat  side,  it  be- 
iuK  lower  than  tbe  other,  bat  which  thereafter, 
and  because  of  tbe  embankment,  overflowed  tiie 
apposite  side  more  than  it  had  done  before,  and 
thus  Ii^ured  land  there  situate,  the  owner  has 
a  rig^l  of  action  eninst  the  company;  or  if,  by 
the  erection  ol  sodi  Mnbankment,  the  river  was 
deflected  from  ita  natural  courae,  OTdepositawere 
made  therein  so  as  to  raise  its  bottom,  and  from 
either  of  these  causes  such  land  was  injured  by 
the  river  when  swollen,  a  reoovery  may  be  baa 
for  tbe  damagee  thereby  oceasioDea. 
(SvUaDu*  by  the  CvurC) 

Error  from  snpeiior  court.  Bibb  county ; 
A.  I»  Miu^SB.  Judge. 

Guatin,  Gaeny  <ft  Hnlh  tor  plalntUI  in 
error.  Bacon  A  BatherfyrdAor  delokdant 
In  error. 

LuHPKiN,  J.  Tbs  precise  qneetlon  in 
tbia  caae  la  whether  the  owner  of  land  on 
the  bank  ol  a  river  can  without  liability 
erect  on  his  own  land  an  embankment 
wbicb  Increases  tbe  nverfluw  in  times  of 
flood  upon  tbe  lands  uf  the  opposite  pro- 
prietor, to  the  lajury  thereof;  or  is  there 
any  duty  for  eaeb  owner  to  receive  upon 
bis  land  the  staare  allotted  it  by  natnrs 
of  tbe  fioud-waters  of  tbe  river.  It  Is  con- 
tended by  defendant's  counsel  that  the 
overflow  from  a  river  In  time  of  flood  or 
fresbet  Is  surface  water,  aealnst  which,  by 
tbe  common  law,  a  man  may  protect 
himself  without  regard  to  the  couse. 
q nences  to  bis  nelgb b or.  M an y  cases 
cited  by  him  make  a  dlstlnctlun  between 
the  common  law  and  the  civil  law  as  tu 
■orfaee  water;  tbe  former  allowing  the 
land-uwner  to  dispose  of  it  In  any  way. 
tbe  latter -restraining  him  from  ro  using  It 
as  to  Injure  his  neighbor's  tenement. 
There  im  authority  to  show  tbat  there  Is 
no  difference  between  the  common  and 
the  civil  law  in  this  respect,  bat  tbat  the 
common  follows  the  civil  law.  GlUham  v. 
Railroad  Co.,  49  III.  484;  aorroley  v.  San- 
ford,  52  III.  158;  and  the  able  opinion  In 
Boyd  V.  Conklin,  54  Mich.  683,  20  N.  W. 
Rep.  585.  There  U  much  conflict  In  the 
American  cases,  (Wasbb.  Eaaem.  p.  485, 
*35S,  et  seq.,)  tbe  majority  of  tbe  states 
•eeming  to  follow  the  so-called  "civil  law 
rule."  Thus  It  Is  material  to  consider 


whether  the  ovekflow,  as  above  stated,  i» 

Sroperlyclassed  with  surface  water.  Thl^ 
ependa  upon  the  conflgnration  of  tbe- 
country,  and  the  relative  poeltlon  of  the 
water  after  it  has  goiie  beyond  tbe  usual 
channel.  If  the  flood-water  becomes  sev- 
ered from  the  main  current,  or  leaves  tbe 
stream,  never  to  return,  and  spreads  out 
over  the  lower  ground,  It  baa  become  snr^ 
lace  wat»>;  but  If  it  forms  a  contlnnona 
body  with  the  water  flowing  In  tbe  ordi- 
nary channel,  or  It  It  departs  from  such 
channel  aolmo  revwtendl,  preaeittly  t«)  re- 
turn, as  by  the  recession  of  the  waters.  It 
is  to  be  regarded  as  still  a  part  of  th» 
river.  The  identity  ol  a  river  does  not 
depend  upon  tbe  volume  of  water  which 
may  happen  to  flow  down  Its  course  at 
any  particular  season.  Tbe  authorittea 
hold  that  a  stream  may  be  wholly  dry  at 
times  without  losing  tbe  character  of  a 
water-course.  So,  uu  the  other  hand,  it 
may  have  a  "flood  channel,"  tu  retain  th» 
surplus  waters  until  they  can  be  dis- 
charged by  tbe  natural  flow.  The  low 
places  on  a  river  act  as  natural  safety- 
valves  in  times  of  freshet;  and  the  defend- 
ant claims  the  right  to  stop  op  one  of  these 
without  liahlllty  for  ensuing  damage. 

Tbe  English  cases  on  the  queetlun  are 
not  numerous,  though  from  the  declsiona 
and  dict»  of  the  Judges  the  law  appears  to- 
be  well  understood  and  settled.  In  Rex  v. 
Commissioners,  etc.,  of  Pagham,  8  Barn.  Sc 
C.855,tt  was  held  tbat  anownerof  landoa 
tbe  seashore  could  erect  works  to  protect 
bis  land  from  encroachments  by  tbe  sea, 
witboat  liability  for  damage  inflicted  on 
bis  neighbor.  Tbe  sea  was  called  a  "com- 
mon enemy, "  against  which  each  might 
fortify  at  will.  It  appeared  in  Rex  v. 
Trafford,  1  Bam.  ft  Adol.  874,  that  a  ca- 
nal had  been  bant  by  authority  of  parlia- 
ment, and  carried  across  a  ilver  and  tbe- 
adjolnlng  valley  by  means  of  an  aqueduct 
and  an  embankment  containing  several 
arches.  A  brook  fell  into  the  river  above- 
its  point  of  Intersection  with  the  canal. 
In  times  of  flood  the  water,  which  wa» 
then  penned  back  Into  the  brook,  over- 
flowed Its  banks,  and  was  carried,  by  the 
natural  level  of  the  country,  through  tbe 
arches  into  the  river,  doing  much  ralscbiel 
to  the  lands  over  which  It  passed.  Tbe- 
aquednct  was  saflieiently  wide  for  tb» 
passage  of  the  river  at  all  times  but  those 
of  high  flood.  Tbe  occupiers  of  thelnjored 
lands  adjoining  the  river  and  brook,  for 
the  protection  thereof,  erected  banks, 
(called  "  fenders, ")  so  as  to  prevent  th« 
flood- water  from  escaping;  consequently 
the  water.  In  time  of  flood,  came  down  in 
ao  large  a  body  against  the  aqueduct  and 
canal  as  to  endanger  them,  and  obstruct 
tbe  navigation.  The  fenders  were  not  un- 
necessarily biKh.  and  without  them  many 
hundred  acres  of  land  would  be  exposed 
to  Inundation.  It  was  held  tbat  tbe  de- 
fendants were  not  Jnstlfled.  under  these 
circumstances,  In  altering  for  their  owi» 
beneflt  thecuursein  which  theflood-water 
had  been  accustomed  to  run ;  tbat  there  wos- 
no  difference  in  this  respeut  between  flood- 
weterand  an  ordinary  stream;  tbatan  ac- 
tion would  have  lain  at  the  suit  of  an  indi- 
vidual; and,  consequently,  that  au  indict- 
meat  lay  where  tbe  act  affected  tbe  public. 
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Theconvlctlon  was  accordloKly  fluatalned. 
The  doctrioe  ot  Hex  v.  Commissioners,  etc., 
ol  Pagham.  supra,  was  songht  to  bp  ex- 
tended to  this  case,  but  Tbntkhdrn,  C.  J., 
who  had  rendered  thedeclslonlntbatcase. 
«ald :  "  It  has  looff  been  estabtisbed  that  the 
ordlnarycourseoTwatercannotbelawtDlly 
changed  or  obstrocted  tor  the  benefit  of 
one  class  of  persons,  to  the  Injury  of  an- 
other. Unless,  therefore,  a  sound  distinc- 
tion can  be  made  between  the  ordinary 
course  of  water  flowing  In  a  bounded 
channel  at  all  usual  seasons,  and  the  ex- 
traordinary course  which  Us  superabund- 
ant quantity  has  been  accustomed  to  take 
at  particular  seasons,  the  creation  and 
continuance  ot  these  fenders  cannot  be 
Justtfled.  No  case  was  cited  or  lias  been 
found  that  will  support  such  adistlnctlon. 
The  Pagham  Case  *  *  *  Is  of  a  very 
different  kind.  *  *  *  In  the  one  case 
-the  water  Is  prevented  from  coming 
where,  within  time  of  memory  at  least,  It 
never  bad  come ;  In  the  other  It  Is  prerent- 
-ed  from  passing  in  the  way  In  which,  when 
the  occasion  happened,  it  had  been  always 
accustomed  to  pass."  This  seems  to  be 
an  authoritative  enunciation  of  the  com- 
mon law.  Menzies  v.  Breadalbane,8  Bllgh, 
<N.  S.}414,  Is  directly  In  point,  but  was  de- 
termined by  the  law  oT  Scotland.  Yet  the 
•lord  chancellor  said:  "It  Is  clnar  beyond 
the  posHlblllty  nf  a  doubt  that  by  the  law 
ot  Enirlanri  such  an  operation  could  not 
be  carried  on.  The  old  course  of  the  flood 
stream  being  along  certain  lands.  It  is  not 
competent  tor  the  proprietors  of  those 
lands  to  obstruct  that  old  coarse  by  a 
sort  of  new  wator-way,  to  tbe  prejudice 
of  the  proprietor  on  the  other  side."  In 
Attorney  Oeneral  t.  Ear)  of  Lonsdale,  L. 
R.7  Eq.  387,20  Law  T.  04,  It  was  attempt- 
ed to  extend  the  sea  doctrine  to  the  case 
ot  a  tidal  river,  bntVlce-Chancellor  Malins 
refused  to  so  extend  it  on  the  authority  of 
Menzies  v.  BreadaLbane,  supra,  SHylng 
that  Lord  Ei.don  put  that  case  upon  the 
^neral  law  of  England.  In  Mason  v. 
Railway  Co.,  L.  R.  6  Q.  B.  .581.  we  find  a 
iHetaw  by  BLACKBrRS',  J.,  as  follows: 
'Before  the  canal  was  made,  the  person 
whose  estate  the  plaintiff  now  has,  had 
the  ordinary  rights  and  liabilities  of  a 
riparian  owner  on  the  banks  of  a  natural 
-Bti'eam.  He  was  entitled  to  have  the 
water  flow  to  hini  In  its  natural  state,  so 
far  as  that  was  a  benefit,— as,  tor  In- 
«tanee,  to  turn  his  mill,  nr  water  his  cat- 
tic;  and  he  was  bound  to  submit  to  re- 
ceive the  water,  so  Tar  as  It  was  a  nui- 
sance, as  by  Its  tendency  to  flood  his  lands. " 
Lawrence  v.  Railroad  Co.,  4  Eng.  Law  & 
Eq.  2(15,  IB  Q.  B.  343,  Is  considerably  In 
point.  A  railway  was  constructed  across 
■  certain  lowlands  adjoining  a  river,  over 
which  the  flood-waters  used  to  spread 
themselves.  These  low  lands  were  sepa- 
rated from  the  plaintiff's  lands  by  a  bank, 
constructed  under  certain  drainage  acts, 
which  protected  the  plaintiff's  lands  from 
floods.  By  the  conHtructlon  of  the  rail- 
way the  flood-waters  could  not  spread 
themselves  as  formerly,  but  were  penned 
up  and  flowed  over  the  bank  upon  the 
plaintiff's  lands.  It  was  held  that  an  ac- 
tion would  lie  against  the  company  Tor 
the  injury.  Patteson,  J., said:  ** Prima  j 


facie  this  would  give  the  plaintiff  a  canse 
of  action,  and  the  question  Is  whether  the 
company  are  protected  by  their  act;"  a 
question  which  cannot  arise  in  onr  law. 
In  connection  with  the  cases  of  Rex  v. 
Trafford  and  Xiawrence  v.  Railway  Co., 
Bnpra,it  must  be  borne  In  mind  that  tbe 
first  obstruction  dl  tbe  flood* waters  tbera 
mentioned  Is,  in  England,  justified  by  tbe 
statnte  authorizing  It,  and  therefore 
stands  on  much  tbe  samefooting  as  a  nat- 
ural obstruction ;  but  the  liability  ot  the 
other  party,  who  erected  tbe  second  ub- 
strnctton  without  statute  aatborlty, 
springs  from  tbe  common  law.  No  En- 
glish authority  has  been  found  to  contro- 
vert these  principles,  but  the  text-writers 
recognize  them  as  settled  law.  Woolr. 
Waters,  213.  (78  Law  Lib.  212;)  Crabb. 
Real  Prop.  420,  (64  Law  Lib.  263;)  MIcbael 
&  W.  Oas.  Sc.  Water,  (London  Ed.  1)«4,) 
pp.213,  214,  666;  Aug.  Water-Coorsee,  §3 
333,  334;  Gould,  Waters,  U  160.  209. 

In  grouping  the  American  cases,  those 
tending  to  sustnln  the  contention  of  the 
defendant  in  error  will  first  be  stated. 
Taylor  v.  Flckas,  64  Ind.  167,  waa  much 
relied  upon.  There  the  Injury  was  caused 
by  the  obstruction  of  the  passage  of  drift- 
wood, both  owners  being  on  the  same  side 
of  the  river,  and  the  lower  owner  having 
planted  a  row  ot  trees  along  the  dividing 
line.  The  opinion,  It  is  tme,  treats  over- 
flow In  flood  times  as  surface  water,  but 
It  will  he  noticed  that  nothing  Is  said  or 
decided  about  changing  the  course  of  the 
water.  The  facts  are  obviously  different 
from  those  In  the  present  case.  In  Rail- 
road Co.  V.  Stevens,  73  Ind.  27K.  the  plain- 
tiff's land  was  between  the  river  and  the 
railroad  embankment.  Tbe  overflow  la 
treated  as  sarface  water,  and  tbe  road 
held  not  liable;  but  It  would  seem  that 
the  water  doing  the  damage  had  left  tbe 
river,  never  to  return.  Turnpike  Co.  v. 
Green,  99  Ind.  205,  follows  the  last  case. 
The  turnpike  was  flooded  because  of  an 
embankment  erected  by  Green  to  protect 
his  land  from  overflow,  both  parties  be- 
ing on  the  same  side.  It  was  held  that 
the  company  could  not  recover.  But  note 
that  the  court  adverts  to  the  fact  that  tbe 
company  did  not  own  the  soil  over  which 
the  pike  ran,  but  merely  had  an  easement 
therein.  McCormick  v.  Railroad  Co.,  57 
Mo.  433,  can  also  be  distinguished.  Here 
tbe  overflowing  water  Itft  the  stream  per* 
manently,  and  entered  a  pond  formed 
thereby  and  by  other  surfa«:e  water,  the 
draining  of  which  pond  caused  the  iujury 
sued  for.  In  Shane  v.  Railroad  Co.,  71 
Mo.  237,  the  overflow  is  apparently  treat- 
ed as  surface  wa  ter.  although  It  had  a  way, 
throueh  a  slouffh,  back  into  tbe  stream. 
ButthecourtappUedtheclvil  law.and  held 
the  railroad  liable.  This  ease,  together 
with  that  ot  McCormick  v.  Railroad  Co..  TO 
Mo.  359,  is  overruled.  In  so  far  as  the  civil 
law  was  followed,  by  Abbott  v.  Railroad 
Co..  20  Amer.  &  Eng.  R.  Cas.  103,  and  the 
common  law  as  to  surface  waier  returned 
to.  In  this  last  caseit  Is  said  that  thecourl 
in  the  Shane  Case  treated  the  overflow  as 
part  of  the  stream,  and,  therefore,  that 
the  decision  was  correct  on  common  law 
prfuciples.  In  the  Abbott  Case,  tbecoart 
expressly  assumes  the  waters  to  be  sarfaca 
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waters.  It  seems  they  escaped  from  the 
bed  of  the  creek,  and  flowed  over  the  lands 
without  any  retam.  Lamb  v.  Reclama- 
tion Dist.*  (Gal.)  14  Pac.  SUSp,  625.  Is  not 
mncb  In  point.  The  defendant  was  a  pub- 
lic corpuratlon  for  the  porpose  of  reclalm- 
Ing  the  low  lands  protected  by  the  em- 
bankment, whicb  closed  up  a  slongb 
throoKh  which  an  IncoDslderable  part  of 
the  flood-waters  escaped  into  a  natnral 
basin.  The  plaintiff's  land  lay  two  miles 
belowt  on  the  opposite  side.  Tbe  court 
applied  tbe  sea  doctrine  of  the  common 
law,  and  held  tbe  company  not  liable; 
bat  the  decision  Is  mainly  rested  on  an- 
other ffround,  namely,  that  the  corpora- 
tion was  not  liable  as  for  exerisluK  tbe 
right  of  eminent  domain;  and  In  view 
also  of  tbe  concnrrlng  opinions,  tbe  case 
is  weak  on  the  question  Involved  In  the 
case  at  bar.  See  below  for  an  earlier  de- 
cision by  tbe  same  court  looking  another 
way,  not  noticed  Id  tbe  case  above.  In 
Hoard  V.  CTty  of  Des  Moines.  62Iowa,  336, 
17  N.  W.  Rep.  527,  the  plalntllf'e  land  was 
between  the  river  and  tbe  embankment, 
and  It  was  held  that  the  plaintiff  had  no 
right  to  have  tbe  flood-waters  from  the 
river  pass  over  his  land  onto  thoc  uf  an- 
other, altfaongli  they  finally  Joined  the  river 
again  at  a  point  further  down.  At  flrst 
▼lew.  Moyer  v.  Railroad  Co.,  88  N.  Y.  361, 
seems  to  support  the  defendant's  position; 
but  a  close  examination  shows  otherwlra. 
Tbe  complaint  averred  that  the  damage 
was  caused  by  the  railroad  building  an 
embankment  on  the  opposite  side  uf  tbe 
river.  Evidence  was  offered  and  objected 
to,  to  show  damage  caused  by  raising  the 
tracks.  It  was  admitted ;  the  railroad 
excepting.  The  referee  Indudedln  lilB  flnd< 
ing  for  the  plaintiff  the  damages  caused 
by  raising  tbe  tracks,  as  to  which  the 
pumplatnt  alleged  nothing;  thns  tainting 
the  whole  finding  with  Illegality.  The 
Judgment  was  reversed  for  tbe  error  In 
admitting  said  evidence  and  in  said  find- 
ing. Tbe  court  say  the  defendant,  as  a 
matter  of  law,  would  not  be  tiablefor  con- 
sequential damages  caused  by  the  raising 
of  the  embankment  on  the  company's 
own  land  In  a  proper  and  workman-like 
manner;  citing  Bellinger  v.  Railroad,  23 
N.  Y.  47.  This  case  buses  the  freedom 
from  liability  upon  the  legislative  au- 
thority, bnt  concedes  that  a  private  indi- 
vidual would  be  llableunder  tbe  samecon- 
dltlons.  In  our  law  tbe  railroad  occupies 
no  better  position  In  this  respect  tban  the 
private  Inilividaal. 

Now  will  be  stated  the  American  cases 
going  to  show  that  the  defendant  Is  lia- 
ble If  it  has  erected  the  o|wtractIon  to  the 
flood-waters  of  tbe  river,  as  complained 
of  In  this  case.  The  surplus  waters  do  not 
cease  to  be  part  of  the  river  when  they 
spread  over  the  ^djacent  low  grounds, 
without  well-defined  banks  or  channel, 
BO  long  as  they  form  with  It  one  body  of 
water,  eventually  to  be  dlHcharged  through 
the  channel  proper.  Tnus  It  Is  held,  where 
the  waters  of  a  stream  dlspersethemselves 
over  low  ground,  without  any  well-marked 
course,  but  gather  up  lower  down  Into  a 
defined  channel,  they  are  not  surface  wa- 
ter while  in  the  dispersed  state,  and  inter- 
ference with  them  then  gives  the  injured 


8 arty  a  right  of  action.  Macomber  v. 
odfrey,  lOS  Mass.  219;  Glilett  v.  Johnson* 
SO  Conn.  180;  Briscoe  v.  Drought,  H  Ir. 
C.  L.  250 ;  West  v.  Taylor,  16  Or.  166. 18  Pac. 
Bep.  666.  Bat  H  It  were  conceded  that  the 
overflow  Is  suriaee  water,  it  would  cer- 
tainly cease  to  be  such  when  turned  back 
into  the  stream  by  the  defendant's  ob- 
struction. HuUene  v.  Railroad  Co.,  74 
Iowa,  659,  38  N.  W.  Bep.  646;  Moore  v. 
Same,  76  Iowa,  26S.  89  N.  W.  Bep.  390; 
Jones  V.  Hannovan,  56  Mo.  462;  Railroad 
Go.  V.  Archibald,  (Miss.)  7  South.  Bep. 
213.  Under  these  authorities,  this  declara- 
tion might  be  sustained  as  complaining 
that  the  defendant  prevented  the  flood- 
waters  from  becoming  surface  waters, 
and  threw  them  back  across  the  river  up- 
on plaintiff's  land.  See,  further,  as  to  sur- 
face water,  17  Cent.  Law  J.  42,  62;*  Aug. 
Water-Courses,  §  108a  et  seq.;  Oould,  Wa- 
ters. S  26S  et  seq.  But  it  is  not  necessary 
to  take  this  view,  as  the  following  au- 
thorities show  the  defendant  to  be  liable 
under  the  alleged  facts :  Where  the  eOect 
of  the  defendant's  dike  was  to  retain  on 
the  land  of  tbe  plaintiff  flood-waters  from 
the  river  longer  than  they  would  other- 
wise remain,  the  Injury  was  held  actiona- 
ble, and  the  demurrer  overruled.  Mont- 
gomery V.  Locke,  (Cal.)  11  Pac,  Bep.  874. 
Where,  in  a  freshet,  the  stream  broke  over 
one  of  its  banks,  carrying  a  part  of  It 
away,  it  was  held  that  the  owner  might 
replace  the  bank  with  a  dam,  provided  he 
did  not  build  higher  than  the  orlgiual 
bank,  or  otherwise  cause  the  water  to 
flow  differently  from  the  natural  flow. 
Fierce  v.  Kinney,  69  Barb.  66.  "It  Is  well 
settled  that  every  pemon  through  whose 
land  a  stream  of  water  flows  may  con- 
strnct  embankments  and  other  guards  on 
the  bank  to  prevent  the  stream  washing 
the  bank  away,  and  overflowing  and  In- 
juring his  land.  But  In  doing  this  hemust 
be  careful  so  to  construct  them  as  not  to 
throw  the  water  upon  his  neighbor's 
lands,  where  It  would  not  otherwise  go 
In  ordinary  floods.  If  he  does,  he  will  be 
liable  for  the  injury."  Wallace  v.  Drew, 
59  Barb.  418.  There  la  no  distinction  In 
principle  or  authority  between  obstruct. 
Ing  the  flow  of  a  stream  at  its  ordinary  lev- 
el and  in  time  of  flood.  Burwell  v.  Hob- 
son,  12  Grac.  822.  This  case  Is  in  point, 
and  holds  the  defendao  t  liable.  Another 
case  In  point  is  Crawford  v.  Ram  bo,  44 
Ohio  St.  279.  7  N.  E.  Rep.  429,  holding  that 
flood-water  is  not  surface  water.aiid  that 
interference  therewith  gives  a  right  uf  ac- 
tion. So  Byrne  v.  Railroad  Co.(Mlon.>  86 
N.  W.  Bep.  889,  holds  that  overflow  In 
times  of  high  water  Is  not  suriaee  water, 
and  tbe  railroad  Is  liable  for  obstro'jtfon 
of  such  water  by  an  embankment  en-cted 
on  Its  own  land.  See,  also,  Ran  v.  BhII- 
road  Co.,  13  Minn.  442,  (Gil.  407,)  where 
the  railroad  made  au  extensive  excavation 
on  its  own  land,  into  which  overflow  wa- 
ters from  the  Mississippi  river  entered,  to 
the  damage  of  an  adjoining  owner.  The 
railroad  was  liable.  Gerrish  v.  Clough, 
48  N.  H.  9,  97Amer.  Dec.  661,  and  notes, 
and  Tathlll  t.  Scott,  43  Yt.  625,  seem  not 
to  Involve  tbe  question  as  to  the  action 
of  the  water  In  times  of  flood,  but  are  ad- 
verse to  defendant  as  far  as  they  go.  In 
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CfiniKer  v.  Ran  road  Co..  7  Lea.  888,  the 
rallruad  embankment  did  not  affect tbe 
usual  flow  of  the  atreama,  bnt  obstracted 
the  flood  channe],  and  threw  tbe  excess- 
ive waters  npon  the  plaintiff's  lands. 
This  same  defendant  contended  that  they 
were  surface  waters,  which  It  had  a  lif^bt 
to  ubstrnct.  Tbe  trial  court  gave  Judy- 
roent  tor  the  defendant,  holding  "that  the 
overflow  In  q aestlon  resulted  trnm  accnmo- 
latlons  of  surface  water  caused  by  extra- 
ordinary rains,  and  that  tbe  law  relating 
to  surface  water,  and  not  that  of  running 
etreams.  governs  the  case. "  The  supreme 
court  said:  "Tbe  questiun  to  be  deter- 
mined Is,  Is  this  sach  surface  water  as  to 
rellevethedefendant?  •  *  *  The  springs 
and  their  branches  are  neveMaillng,  and 
flow  off  in  anortbward Erection, towards 
the  tArm  of  plaintiff.  In  ordinary  timea 
they  tlnd  outlets  through  the  caverns  or 
slnka  in  the  earth.  Inextraordinary  times 
their  Toliimea  are  too  great  tor  the  nsual 
place  of  discharge.  These  springs  and 
branches  are  sometimes  large  and  some< 
times  small;  still tbey  are  thesamesprings 
and  branches,  requiring,  as  all  running 
streams  do,  sometimes  l»s  and  at  other 
tlmesmore  surface  for  tholreecape.  *  *  • 
If  the  embankment  had  been  erected  In  a 
valley,  near  a  low  bank  of  the  river,  which 
overflowed  at  high  tide,  but  escaped  In 
one  passage,  so  as  not  to  materially  In- 
jure adjoining  lands,  bnt,  II  obstracted 
by  the  embankment,  would  ovorflow  and 
damage,  as  In  this  case,  we  think  It 
would  not  be  Insisted  that  it  was  not  ot>- 
Ugatory  on  the  defendant  to  build  a  cul- 
vert  to  prevent  damage  that  must  cer- 
tainly come  with  the  high  tide.  Is  there  a 
difference  In  reason  as  to  the  case  put 
and  the  one  at  bar?  We  think  not. 
While  they  may  sot  be  sofreqaent,  the 
overflows  from  the  branches  are  as  ow- 
taln  as  those  from  the  river;  one  Is  as  cer- 
tainly a  couBtant  ranning  stream  as  the 
other.  •  *  ■  It  Is  no  defense  for  it  to 
say  that  It  was  only  in  extraordinary 
times  the  Injartee  nowcomplalnedof  could 
result.  The  rises  In  tbe  waters  bad  for  all 
time  occurred  atlntervals  before  tbe  buUd- 
lUK  oftheToad,  and  it  was  to  beeonclo- 
sively  presumed  tbey  would  oecnr  after- 
wards from  Bf miliar  causes."  The  court 
entered  Judgment  for  the  plaintiff.  This 
Is  a  stronger  case  than  the  one  now  to  be 
decided. 

Counsel  for  df4endant  ably  and  strenu- 
ously insist  that  the  common,  and  not  the 
civil,  law  be  applied  to  tbls  case.  Tbe 
above  authorities  prove  that  tbe  common 
law  does  not  regard  the  waters  here  com- 
plained of  as  mere  surface  water,  but  as 
apart  of  the  river.  The  civil  lawmlghtbe 
more  favorable  to  the  defendant's  case ; 
for  it  seems  to  regard  the  flood-waters  ol 
a  river  as  a  common  enemy,  against  which 
each  riparian  owner  may  build  defnses 
with  tmpnnity.  Mailbot  t.  Fugh.  SOLa. 
Ann.  1859,  citing  antborltles.  The  defend- 
ant also  claims  that  the  question  is  set- 
tled by  an  net  of  the  legislature,  and  cites 
section  2232  of  the  Code.  That  section 
says:  "All  persons  owning,  or  wbo  may 
hereafter  own, lands  on  any  watercourses 
in  this  state,  are  anthorlEsd  and  empow- 
ered to  dltcb  and  embank  their  lands,  so 


as  to  protect  tbe  same  from  freshetB  and 
overflows  in  said  water-courses:  provided, 
always,  that  the  said  ditching  and  em- 
banking does  not  divert  said  water-cuurse 
from  its  f>rdinary  channel:  bnt  nothing 
shall  be  BO  construed  as  to  prevent  the 
owners  of  laud  from  diverting  unnavigabl*^ 
waterKiouraes  through  their  own  lands. ' 
This  contention  may  be  answered  in  three 
ways:  First.  The  declaration  In  this  case 
distinctly  alleges  that  tiie  defendant  did 
divert  tbe  river  from  Its  ordinary  ctaannd, 
for  which  act  tbe  statute  affords  no  shad- 
ow of  protection.  Secondly.  Tne  allega- 
tlons  of  the  deciaratloa  do  not  show  that 
defendant  embanked  Its  land  "so  aa  to 
protect  tbe  same. "but  constructed  an  em- 
bankment on  which  to  lay  its  track,  with- 
out r^ard  to  any  consequences  o(  benefit 
or  injury  to  ttle  contiguous  country. 
Thirdly.  The  construction  long  ago  and 
repeatedly  put  by  this  court  on  the  last 
part  of  the  section,  which  says,  "Nothing 
shall  be  so  construed  as  to  prevent  tbe 
owners  of  land  from  diverting  unnavlgable 
water^jonrses  through  their  own  lands,* 
necessitates  tbe  conclusion  that  this  whole 
statute  is  not  alterative,  bnt  only  declara- 
tory,of  the  common  law.  Inotherwurds, 
the  legislature  did  not  intend  to  give  ripa- 
rian owners  the  privilege  of  ditching  or 
embanking  their  lands,  or  of  diverting 
annavigablewater<conr3es,  so  as  to  injure 
neighboring  proprietors,  wlthoat  llabUlty 
tbereCor.  Indeea,  the  power  of  the  legis- 
lature BO  to  alter  the  common  law  Is  ex- 

Sresaly  denied  in  Persons  v.  Hill,  33  Oa. 
upp.  14S.  And  in  Cheeves  v.  Danielly, 
80  Ga.  118,  4  S.  £.  Bep.  902,  the  same  view 
hs  taken  as  to  the  intention  of  tbe  leg- 
islature In  passing  this  act.  It  la  true, 
these  cases  deal  with  tbe  dlvemlon  of  an 
nnnavigable  stream,  but  it  would  be  ab- 
surd tu  impute  to  the  legislature  two  con- 
flicting Intentlous  In  tbe  same  act;  and 
the  ground  taken  in  Persons  v.  HIU  will 
equaJIy  well  support  the  same  rule  of  con- 
struction as  to  the  other  branch  of  the 
statute.  The  facts  In  Persons  v.  Hill  re- 
quire notice.  The  owners  were  on  th» 
same  side  of  tbe  Flint  river,  into  wbtcb 
Beaver  creek  emptied  alter  paesinfr 
through  the  defendant's  land.  By  motnal 
agreement  between  the  apper  owner 
(plaintiff)  and  the  lower  owner,  (defend- 
ant,) theexpeuBe  being  also  shared,  an  em- 
bankment was  erected  along  the  river  to 
keep  back  tbe  flood-waters  which,  frouk 
the  tacts  of  the  case,  seemed  to  have  tbia 
course,— that  Is  to  say.  coming  ont  oo 
plaintiff's  land,  tbey  flowed  across  tbe 
same  over  defendant's  land  into  tbe  creek, 
by  which  tbey  would  empty  back  into  tbe 
river.  The  emba'okment  not  being  kept 
up  according  to  the  agreement,  defendant 
proposed  to  protect  himself  by  diverting 
the  creek  through  acanal  on  bis  own  land 
to  the  rivw  and  bnlldlng  an  embankment 
along  bis  side  of  tbe  canal.  This  canal 
would  make  an  opening  titrougb  tbe  blgb 
bank  ol  the  river,  and,  with  the  embank- 
ment, would  allow  and  cause  the  blgb 
waters  to  back  op  on  the  plaintiff's  land. 
This  court  granted  an  injunction  against 
the  construction  of  the  canal,  but  allowed 
tbe  defendant  to  con  tin  uetheembankment. 
One  great  dlffereoce  from  tbe  jfnmnt  ct 
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oilfcht  b»  found  In  the  agreement  torcon- 
«IderatloD  to  have  theeofoinon  protection 
«f  tbe  fir»t  embankment.  See  Hallway  v. 
Lawton,  75  Ga.  192.  Bat  at  any  rate  the 
decision  does  not  eontemplatetbat  defend- 
ant'* Indlvldiial  enbankmnit  would  Injure 
the  iriatntlfrB  land.Bueh  an  inference  being 
InconHlstent  wltb  tbe  plain  language  of 
the  opinion  on  page  197. 

There  is  another  aectlon  of  the  Code, 
not  cited  or  dtscnesed  ki  tbe  argument, 
which  deeervea  mention  tntblaconnectlon: 
**No  person  flhall  be  permitted  to  make 
or  keep  np  any  dam  to  atop  the  natural 
coarae  of  mty.  water.so  as  to  overflow  tlie 
lands  any  other  person,  wtthont  bla 
consent;  nor  shall  any  pereon  atop  or  pre- 
vent any  watttrfrom  running  off  of  any  per- 
son's field,  whereby  hneb  pnnon  may  be 
prevented  from  planting  In  season,  or  re- 
ceive any  other  Id]  nry  thereby ;  norsoasto 
mm  the  natural  eonrss  ot  any  water  from 
one  cbannel  or  swamp  to  another,  to  tbe 
pr^udlee (rf any  person. "  Code,S1B07.  Thte 
statntewas  passed  September  39,1773.  and 
appariiitly  retiTed  by  tbe  act  ot  February 
25,  1784,  (Marbnry  ft  O.  Dig.  p.  404,)  being 
recognized  byBubseMnentamendmentsand 
by  tbeCodee,(ActBl8S6-e6,p.l3;  ActelSeS- 
41.  p.  27.)  It  Is  put  iu  tbe  Code  under  the 
head  ^CnltiTatloa  of  Bloe,"  buttrom  read- 
ing aeorlghial  ant  (Marbnry  ft  a  p.  178) 
It  Is  by  no  means  clear  that  it  was  taitend- 
«d  to  apply  only  on  rice  farms.  N^tbw 
tbe  title  nor  the  body  of  tbe  act  contalnn 
the  slightest  Intimation  to  that  effect.  Its 
terms  are  as  broad  and  general  as  they 
well  coyld  be.  Tbe  preamble,  It  Is  tru9,  in 
stating  tbe  mischiefs  to  be  remedied,  de- 
eerlbsB  such  as  probably  were  common  in 
tbe  locatttles  wlwre  rice  was  cultlrated, 
though  eren  here  there  Is  no  dUtluct  allu- 
sion to  rice  culture.  These  mischiefs  may, 
as  a  matter  ol  history,  have  occasioned 
the  enactment  ot  thestaute.  But  might 
not  tbe  legiidatore  bare  deemed  it  wise  to 
pass  a  general  law,  applies  ble  in  all  por- 
tiona  <H  the  stats  where  similar  mlschfete 
were  likely  to  happen?  It  isnotincon- 
afstmt  with  the  purpose  ot  an  act  for  cur- 
ing a  special  class  of  mlscfatefB  to  provide 
therein  a  remedy  at  the  same  time  for  all 
mischiefs  of  that  genua.  On  the  contrary, 
that  would  t>e  a  highly  proper  mode  of 
l^alation.  It  the  preamble  is  not  to  be 
given  a  controlling  and  restrkitiTe  effect, 
this  act  alone  would  completely  and  etfect- 
nally  disposeof  thepreeent  case,  as  tbe  dec- 
laration alleges  acts  by  the  defendant 
which  violate  the  law  In  question  If  It  was 
Intended  to  bare  a  general  application. 
Bnt,  since  it  Is  onnecessary  fur  the  pur- 
puses  of  this  case  to  measure  the  extent  of 
this  statute,  the  question  Is  not  decided, 
especially  as  It  deserves  more  argnment 
and  consideration.  It  wss  urged  in  the 
ailment  that  the  law  unght  to  encour- 
age the  reclalnalng  and  Improvement  of 
lande  which  are  subject  to  Inlury  from  the 
natnral  action  of  floodsand  surface  water, 
and  It  la  surprising  to  find  this  argument 
nnqnestioningly  relied  upon  In  manyeases 
which  are  supposed  to  follow  the  common 
law  of  surface  water.  The  error  therein  Is 
easily  exposed,  for  to  tbe  same  extent  as 
the  land  of  an  adjoining  owner  la  damaged 
by  the  Improvement  on  the  defmdant's 


land,  so  far  exactly  fs  the  development  tA 
the  damaiced  laud  set  back  and  retarded. 
Tbedefendantmlghc  bring  his  land  to  per- 
fection (or  his  OBcs,  and  then  hare  all  that 
gof>d  work  ruined  by  the  first  measures  ot 
ImproTsment  adopted  by  bis  leiss  progress- 
ive neighbor.  The  rule  contended  for  by 
tbe  defendant  would  be  a  poor  enconrage. 
ment  to  painstaking  labor  engaged  In  re- 
el aim  In  k  unprofitable  Inud.  Every  one  Is 
charged  with  notice  ot  nature's  opera- 
tions; but  who  can  tell  when  a  man  will 
build  hla  bulwarks  against  the  fiood? 
There  is  no  public  policy  to  allow  one 
land-owner  to  Improve  his  condition  at 
the  cost  of  his  neighbor;  but  the  Improver 
must,  at  hfs  peril,  see  to  It  that  tbe  bene- 
fit to  himself  Is  large  enough  to  pay  both 
bim  and  his  neighbor's  damage,  If  any. 
The  law  does  not  look  to  tbe  Interest  ot 
one  individual,  bnt  recognises  and  enforces 
the  duties  Implied  In  tala  relation  to  others. 
Ot  coarse,  for  tbm>  principles  t»  apfriy, 
there  must  be,  em  lu  this  case,  an  Invasion 
of  some  tangible  right.  Feet  v.  City  ot  At- 
lanta, 86  Ga.  188, 11  8.  E.  Bep.  683.  And  it 
most  not  be  understood  that  this  dlseus- 
slon  rules  anything  beyond  the  questions 
contained  In  this  particular  case.  Un- 
doubtedly there  is  a  class  of  rare  cases  not 
within  the  general  rule,  as  Indicated  by 
the  eloquent  language  of  Acwew,  J.,  in 
Ballroad  Co.  v.  Olllelnnd,  66  Pa.  St.  452, 
where  he  says:  "There  Is,  therefore,  nn 
liability  for  extraordinary  fioods, — those 
unexpected  visitations  whose  comings 
are  not  foreshadowed  by  the  usual  coarse 
of  nature,  and  must  be  laid  to  tbe  ae- 
count  of  Provldencet  whose  deaHnga, 
though  they  may  afflict,  wrong  no  oite.* 
Bnt  sneh  is  not  the  case  made  oy  this  dee- 
laratlon.  Fur  the  foregoing  reasons  it  li 
evident  that  tbe  court  erred  In  sustaining 
the  demurrer  to  the  declaration.  Jodg- 
mmt  reversed. 


Pbitchabo  v.  Savannah  St.  ft  B.  B.  B.  Co. 

i^iipreme  Court  of  Oeorffla.    May  27, 1881.) 

AcnoK  roB  Pebsonai.  Injuxuib— Abatsxsht. 
An  aetion  against  a  railroad  oompaiiy  for 
personal  Injuries,  peodlng  when  the  sec  ot  Ko- 
vember  13,  1689,  amending  section  S0S7  of  the 
Code,  was  passed,  was  not  abated  by  the  death 
ol  the  plafotlff ;  nor  is  that  act,  as  applloable  to 
actions  pending  at  the  tlmeot  iv  passage,  aaoon- 
atibitlonal. 

{SyUaJaua  by  the  Court.} 

Krrur  from  superior  court,  Chatham 
county;  B.  Faluqant,  Judge. 

Jackson  &  Whutley  and  A.  C.  Wilghtt 
tor  plaintiff  In  error.  Xawton  ft  CuDDlng- 
bam,  tor  defendant  in  error. 

LuuPUN,  J.  The  first  proposition  stat- 
ed in  tbe  above  head-note  was  settled  by 
this  court  in  the  case  ot  Johnson  v.  Brad- 
street  Co.,  13  8.  E.  Bep.  250,  (decided  at 
tbe  present  terra.)  In  that  rase,  however, 
tbe  main  question  was  whether  or  not  the 
above-mentioned  section  of  tbe  Code  ap- 
plied to  actions  for  libel,  and  no  question 
was  raised  In  the  argument  as  to  the  ap- 
plicability ot  the  amending  act  to  pending 
suits,  or  Its  constitutionality  as  to  them. 
If  held  applicable.  This  court.  In  the  case 
Just  mentioned,  considered  the  first  oi 
these  qneatlons,  and  deelded  that  the  art 
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did  apply  to  actions  iwnding  at  the  time 
of  Its  paeaage,  bnt  did  Dot  dlseoss  It  lu  er- 
tenso  Id  the  opInloD.  The  cunBtltatloDal 
queatloD  was  not  considered  or  decided  In 
that  case.  W«  will  now  examine  both  ol 
tbem. 

As  stated  In  the  cane  above  cited,  the 
laugaage  ot  the  act  seems  sufficiently 
broad  and  comprehensi  70  to  Inclttde 
pending  aotlone.  The  law,  as  amended, 
reads:  "Nor  sbatl  any  action  ol  tort  for 
the  recovery, "  etc.,  "  abate  by  the  death  of 
either  party."  The  words  **any  action" 
may  as  w^l  mean  any  action  now  In  exist- 
ence as  any  action  herearcer  commenced, 
and  It  is  not  strainiDK  to  i^ve  them  this 
interpretation.  In  Bailey  t.  State,  20  Qa. 
742,  very  simllarreasoning  isused.  Theleg- 
islature  had  passed  an  actdeclarlng  "  who 
are  quaiifled  to  serve  as  Jorom  tn  criminal 
cases, "and  Its  first  seetlnn enacted  that 
certain  described  persons  shall  be  "liable 
to  serve  tus  Jurors  upon  the  trial  of  all 
criminal  cases."  The  second  section  be- 
gan: "When  any  person  stands  iDdl.cted," 
etc.  Judge  Bicnmnq  said :  "'Orlmlnal 
cases'  Is  an  expression  that  Includes  crimi- 
nal cases  ot  every  sort."  '"All  criminal 
eases'  Includes  criminal  cases  ot  every 
kind."  "'Any  person'  is  a  universal 
term."  The  act  in  question  was  accord- 
ingly held  applicable  to  cases  happening 
before  its  passage.  A  Vermont  act.  provid- 
ing that  In  case  ol  the  removal  ot  sheriff  or 
blgh  baiim  from  the  state  an  action  ot  acire 
taciaa  may  be  brought  directlyupon there- 
cognisance  of  such  officer,  was  held  to  ap- 
ply to  all  causes  of  action,  whetherexlstlng 
at  the  time  it  took  effectoraccrulng  there- 
after, although  the  act  contained  no  pro- 
vision expressly  applying  it  to  pending 
acttoos.  Hine  v.  Pumerny,  89  Vt.  211.  In 
Kimhray  v.  Draper,  L.  B.  3  Q.  B.  160,  it 
was  held  that  a  statute  requiring  plain- 
tiffs to  give  secnrity  for  costs  in  certain 
cases  applied  to  such  cases  then  pending; 
citing  Wright  v.  Hale.  0  Harl.  ft  N. 
In  which  It  was  held  that  when  the  plain- 
tiff In  any  action  recovers  less  than  five 
pounds,  he  shall  not  be  entitled  to  any 
costs  if  the  Jndge  certldes  to  deprive  him 
of  them,  and  the  jndge  may  so  certify  in 
an  action  commenced  before  the  passage 
of  the  act.  In  Hepbam  v.  Carta,  7  Watts, 
800,  It  was  held  that  the  legislature  may 
pass  laws  affecting  "suits  pending,  and 
give  to  a  party  a  remedy  which  he  did  not 
previously  possess,  or  modify  an  existing 
remedy,  or  remove  an  Impediment  In  the 
way  of  recovering  redress  by  legal  pro- 
ceedings." An  action  of  aaaampstt  was 
proceeding  In  the  name  of  a  firm,  which 
Included  among  Its  members  one  Samuel 
Hepburn,  against  another  firm  of  which 
the  same  man  was  also  a  member.  De- 
fendants InslF.ted  that  the  suit  could  not 
be  maintained,  becanse  the  same  person 
was  among  both  the  plaintiffs  and  the  de- 
fendants. The  objection  was  sustained, 
and  a  bill  of  exceptions  taken.  While 
these  proceedlDgH  were  pending,  the  legis- 
latare  passed  an  act  providing  in  effect 
that  an  action  brought  by  one  firm 
against  another  should  not  abate  by  rea- 
son of  one  Individual  being  a  member  ot 
both  firms,  and  It  was  held  that  this  act 
applied  to  tbb  case  then  pending.  A  mar- 
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ried  woman  sued  alone  tor  persona)  Injn- 
les  to  hersell,  when  she  had  no  right  to 
bring  such  action  without  being  Joined 
therein  by  her  husband.  While  her  case 
was  pending,  the  legislature  of  Wlscondn 
passed  an  act  authorising  married  women 
to  bring  such  salts  alone,  and  it  was  held 
that  this  act  applied  to  her  pending  suit, 
and  made  it  good,  even  though  it  must 
have  been  abated  II  a  motion  to  that 
effect  bad  bem  made  before  the  passace  ot 
the  act.  Melilmans  r.  Qty  of  Lancaster. 
68  Wis.  596,  23  N.  W.  Rep.  689.  This  act 
WAS  also  distinctly  held  not  to  be  uncon- 
stitutional, although  retro.actlve  as  to 
the  case  pending,  because  It  affected  only 
the  remedy.  In  Weldon  v.  Winslow,  13 
Q.  B.  Dir.  784,  It  was  held  that  a  married 
woman  might,  by  virtue  of  the  married 
woman's  property  act  ot  188^,  sue  alone 
for  a  tort  committed  before  the  act  came 
into  operation,  the  law,  before  the  pas- 
sage ot  that  act,  being  that  she  could  not 
sue  without  Jglnlng  her  hosband  with  ber 
in  the  action. 

Being  satisfied  that  our  act  ot  1889,  now 
under  consideration,  Wfui  Intende*]  to,  and 
do^,  apply  to  pending  actions,  we  will 
now  Inquire  Into  its  constltationulity.  It 
will  be  noticed  that  some  of  the  following 
authorities  are  also  appUcableto  thequcs- 
tlon  just  disposed  of.  Section  6  of  the 
Code  provides  that  ''laws  looking  only  to 
the  remedy  ur  mode  ot  trial,  may  apply  to 
contracts,  rights,  and  offenses  entered  in- 
to, or  accrued  or  committed  prior  to  thrir 
passage."  The  eonstitntlon  ot  I860  for^ 
bade  the  passage  of  "retroactive  [awa,  in- 
Jurionsly  affecting  any  right  ottbecltliten." 
No  provision  against  retroactive  legisla- 
tion appears  In  the  constitution  of  1868. 
That  of  1877  forbids  the  passage  of  a 
"retroactive  law."  Construing  together 
the  above  constltuti<mal  provisions  In 
connection  with  the  section  fA  the  Code 
cited,  we  take  It  that  they  all  amonnt  to 
substantially  the  same  thing,  and  mean 
that  retroactive  laws,  which  do  not  Inju- 
riously affect  any  rlgbt  ot  the  cttlsen,  that 
Is  to  say,  laws  curing  defects  In  the  reme- 
dy, ur  confirming  rights  already  existing, 
or  Adding  to  the  means  of  securing  and  en- 
forcing the  same,  may  be  passed.  In  Boa- 
ton  v.  Cummins.  16  Ga.  102,  It  was  held 
that  "retrospective  laws  often  operate  for 
the  benefit  of  society,  and  to  repudiate 
them  altogether  would  be  to  obliterate  a 
large  portion  ot  the  statute  law  of  the 
state:  and  accordingly  It  was  ruled  that 
a  registry  act,  requiring  deeds  to  t>e  re- 
corded within  a  limited  time,  applied  to 
deeds  execated  before  the  passage  of  the 
act.  In  the  same  volnme.  In  Knight  v. 
Laeseter.  Ifil.  it  was  held  that  an  act 
operating  only  on  the  remedy,  though 
retrospective,  was  not  unconstitutional. 
The  legislature  of  Mississippi  passed  an 
act  authorising  a  court  ot  chancery  to  re- 
fuse conflrniation  of  a  sale,  provided  the 
party  objecting  to  the  conflrmation  would 
make  a  certain  bond,  and  It  was  held  that 
the  provisions  of  this  act  applied  to  a  sale 
made  under  a  mortgage  executed  prior  to 
the  passage  of  the  act,  and  that  as  the 
act  affected  the  remedy  only,  and  not  the 
roortgag  j<>'r  contract  rlght8.lt  was  not. 
therefore,  unconstitutional.    Before  the 
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pamageot  thiaoct  tbe  power  ut  a  chancery 
conrt  to  Bet  aside  a  sale  was  macb  more 
limited.  ChalTe  v.  Aaron,  62  Miss.  29.  It 
Is  not  anconstltntlonal  lor  tbe  leKlsIatare 
to  take  away  a  rlgbt  wblch  is  not  vested, 
bat  conttngent  npon  some  event  anbae- 
qamt  to  tbe  date  of  the  statnte.  Before 
the  occnrrence  transpires  upon  wbk-b  an 
incboate  rigbt  la  to  become  vested  and 
Dnatterable,  a  law  may  be  pasRed  provid- 
ing* In  effect,  that  tbe  happening  of  such 
occarrence  shall  not  make  that  right  com- 
plete. Thas,  a  Joint  tenancy  may  be  con- 
verted into  a  tenancy  in  cominoD.  thereby 
destroying  the  right  ol  sorTlvomblp,  and 
tlieatatate  will  apply  to  eatatea  already 
vested  attbe time  ofltsenactmeut.  Barg- 
hardt  v.  Tamer,  12  Pick.  538;  Bambangh 
T.  Bambaagh,  11  Serg.  &  R.  191.  So  an 
efitate  tall  may  be  changed  Into  a  fee^iim- 
ple,  and  thereby  destroy  a  remainder  lim- 
ited upon  the  fee-tall.  De  Mill  v.  Lock- 
wood,  3  Blatcbf,  66.  It  haa  been  often  held 
tha  t  the  right  of  dower,  brfor©  it  becomes 
eonsnrnmated  by  the  death  of  the  bus* 
band,  may  be  taken  away  or  changed  at 
the  pleasure  of  tbe  legislature.  Lncas  v. 
Sawyer,  17  Iowa,  617;  Noel  v.  Ewing,  9 
Jnd.  37:  Hamilton  v.  Hlrsch,  2  WhbIi.  T. 
2231 ;  Morrison  v.  Bice,  85  Minn.  436.  29  N. 
W.  Rep.  168;  Henaon  v.  Moore,  IM  111. 
403;  BartionrT.  Barboar,  46Me.  9;  7Law> 
son,  Btghta.  Rem.  &  Pr.  §  8867;  1  Shars.  & 
B.  Lead.  Cas.  Real  Prop.  300,  and  cases 
cited;  2  Hare,  Const.  Law,  824;  Cooley, 
Const.  Ltm.  (6th  EU.)  440  et  seq.  In  Wil- 
bur V.  Gilmore,  21  Pick.  250,  It  was  held 
that  an  act  allowing  an  action  to  be 
brouKht  by  an  executor  for  an  Injury  in 
tbe  life-time  of  bis  testator  was  not  an- 
conatltntlonal,  even  when  applied  to  a 
tceapaSB  committed  before  this  act  went 
hito  operation,  inasmuch  as  It  affected  the 
remedy  only.  "The  presumptloD  against 
a  retrospective  construction  has  no  appli- 
cation to  enactments  wblch  affect  only  tbe 
procednre  and  practice  of  tbe  courts,  even 
where  the  alteration  which  the  statutes 
make  haa  been  disadvantageous  to  one  of 
tbe  parties.  *  *  *  A  law  which  merely 
alters  the  procednre  may.  with  i>erfect 
propriety,  be  made  applicable  to  past  as 
well  as  future  traneactlnns.  •  *  •  No 
per&on  bas  a  vested  right,  in  any  course  of 
procednre,  nor  in  the  power  of  delaying 
jnatice.  nor  of  deriving  benefit  from  tech- 
nical and  formal  matters  of  pleading.  He 
bas  only  the  rightof  prosecution  or  defense 
in  the  manner  preacnhed.  for  the  time  be- 
ing, by  or  for  the  court  In  which  be  sues; 
and  If  a  statute  altera  that  mode  of  pro- 
cednre, he  has  no  other  right  than  to  pro- 
ceed according  to  the  altered  mode.  The 
remedy  does  not  alter  the  contract  or  the 
tort.  It  takes  away  no  vested  right,  for 
the  drianlter  can  have  no  vested  right  In 
a  state  of  tbe  law  which  left  tbe  injured 
party  without,  or  with  only  a  defective, 
remedy.*  End.  Interp.St.  S  285, and  cases 
cited.  See.  also,  sections  286,  287.  **No 
peraon  can  claim  a  vested  right  in  any 
particular  mode  of  procedure  for  tbe  en- 
forcement or  d^ence  of  bis  rights.  •  *  » 
A  remedy  may  be  provided  for  existing 
rights,  and  new  remedies  added  to  or  nub. 
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stitnted  for  those  which  exist."  SeeSutb. 
St.  Uonst.  §  482,  and  cases  there  cited. 
Judge  Cooley  lays  It  down  as  a  rule  that 
"a  party  has  no  vested  right  In  a  defenso 
baaed  upon  an  Informality  not  affecting 
bis  aubatautlal  equities."  Cooley,  Const, 
Llm.  464.  In  New  Orleans  v.  Clark.  95  U. 
S.  644,  the  court  held:  "It  Is  competent 
for  the  I^lslature  to  impose  npon  a  city 
the  payment  of  claims  Juut  in  themselves., 
for  which  an  equivalent  has  been  received, 
but  which,  from  some  irregularity  up 
omission  In  tbe  proceedingHcreutingthem» 
cannot  be  enforced  at  law."  ThW  leglsla- 
tlun  was  held  not  to  be  within  the  provis- 
ion of  the  cunstitntion  of  Louisiana.  In- 
bibltlag  tbe  passage  of  a  retroactive  law. 
The  constitution  of  Louisiana  contains  » 
provision  Blniilar,  In  effect,  to  that  of  our 
own.  "The bent  general  rule  laid  down 
touching;  the  validity  of  such  statutes  la 
given  in  1  Kent,  Com.  456,  where  it  Is  stat- 
ed that  ska  cutea  which  gn  to  confirm  ex- 
isting rights,  and  In  furtherance  of  the 
remedy  by  coring  defects,  and  adding  to 
the  means  of  enforcing  existing  obliga- 
tions, are  clearly  valid."  See  notes  to- 
noshen  v.  Stonlngtou,  10  Amer.  Dec.,  be- 
ginning on  page  131.  " Any  Btatutewhicb- 
chaugea  or  affects  the  remedy  merely,  and 
does  not  destroy  or  Impair  vested  rights. 
Is  not  unconstitutional,  though  it  be  re- 
trospective, and  although,  in  changing  or 
affecting  tbe  remedy,  the  rights  of  parties 
may  be  incidentally  affected. "  Bich  v. 
Flanders,  39  N.  H.  304.  The  decision  la- 
this case  was  made  in  construing  a  statute 
making  competent  as  witnesses  pernons 
who  were  not  so  before,  and  It  was  held 
applicable  to  pending  suits,  the  act  ex- 
pressly so  declaring.  Sargbnt,  J,,  who* 
delivered  the  opinion,  quotes  and  adopts 
the  following  language  of  Daniel  Webster 
in  his  argument  In  tbtf  case  of  Foster  v. 
Essex  Bank,  16  Mass.  245:  "A  dtstinctluu- 
must  be  made  between  acts  which  affect 
exlMtlng  rights,  urlmpoae  new  obDeatlons, 
and  acts  which  give  newremediesfor  exlat- 
ing  rights,  and  enforce  the  performance  of 
prevlouH  obligations.  **  See,  also,  cases 
cited  In  Rich  v.  Flanders,  supra.  In  Califor- 
nia itwas  heldtbatan  act  requiring  apur- 
ehaser  of  property  sold  for  delinquent  taxe» 
to  give  notice  of  theexpirutlon  of  the  time 
of  redemption  was  ccmatitutloual,  and  ap- 
plied to  sales  previously  made.  Oullabaii' 
v.  Sweeney,  (Cal.)  21  Pac.  Rep.  060.  "A 
statute  altering  tbe  mode  of  proceeding  la 
point  of  form,  In  a  suit  pending  when  tbe 
act  passed.  HO  as  to  prevent  a  delay  and 
hasten  tbe  time  of  trial,  is  not  unconstitu- 
tional. Such  an  act  will  be  construed  lib> 
erally,  and  general  wordi<,  not  exprcHsly 
prospective,  will  be  applied  to  a  pending 
proceeding.  Tberulethat  astatuteshoald 
not  be  HO  construed  as  to  affect  vested 
rights  does  not  apply  to  a  Ktatute  wblcb 
alters  the  form  of  the  remedy  merely.*^ 
People  V.  Tihliets,  4  Cow.  384. 

We  have  quoted  copiously  from  the 
numerous  authorities  above  cited,  mak- 
ing little  comment  thereon,  because  tbey 
seem  to  be  strongly  in  point,  and  sustain 
the  doctrine  sought  to  be  established  more 
forclbly  than  would  perhaps  any  language 
of  our  own.  Tbe  case  of  Wilder  v.  Lnm|K 
kin,  4  Ga.  208,  cited  by  counsel  for  the  de- 
Digitized  by  Google 


-496 


80UTHEASTEBK  BEFOBTEB.  Voi.  Isl 


{Qm. 


Cendant  In  error,  la  not  In  conflict  with  onr 
concIaalouR  in  the  case  at  bar,  either  as  to 
the  appUcabllltj  of  the  act  of  1889  to  peaA- 
Ing  actions,  or  to  its  eouatltutionallty. 
That  case  was  ruletl  mainly  upon  the 
ground  that  the  act  ol  1847,  providing  "It 
«baii  not  be  neceMaiy  to  man  securitlee 
on  appeal  and  injunction  bonds  parties  to 
writs  ol  error,"  was  not  iutonded  to  ap- 
ply to  cases  pending  at  the  time  of  Its 
passajire.  Jadg:e  Nibbbt  says,  in  effect, 
that  the  le^slatnre  did  not  contemplate 
that  tlie  act  should  have  retrospective 
operation,  because,  by  Its  own  terme.  It  la 
made  to  Cakeeffect  from  and  after  Its  pas- 
«aKe.  No  sachlangnage  appearsin  tbeact 
of  1889.  Thls^at  andlearned  Jud^  then 
proceeds  to  discuss  the  question  of  the 
coDBtltutloiialtty  of  the  act  of  1847  as  to 
its  applicability  to  pending  cases,  and 
«oncluded  that,  so  applied,  It  would 
not  bP  constltntlonal.  It  appears  that 
the  rights  of  Lumpkin,  the  defeodaot  In 
«rror,  bad  been  fixed  hy  a  Judgment,  and 
a  subsequent  statute  atfeetiug  the  manner 
in  which  that  Judgment  might  be  setaslde 
affected,  not  merely  the  remedy,  but  the 
right  Itself.  Judge  Nisbbt  lays  great 
stress  upon  this  Idea,  and,  after  referring  to. 
Lumpkin's  rights  under  the  Judgmuit  In 
bis  favor,  remarks  that  "to  give  the  law 
a,  retrospective  operation  would  be  to  di- 
vest rights  whien  had  already  vested  in 
the  defendant  In  error.**  "We  will  not  fol- 
low him  further  through  theoplnion  deliv- 
ered In  this  ease.  It  evidences  considera- 
te research,  great  ability,  and  much 
learning,  and  has  become  celebrated.  Of 
the  correctness  of  the  decision,  in  so  far 
as  It  holds  that  the  act  was  not  intended 
to  be  applicable  to  pending  cases,  there 
«aD  be  no  doubt;  and  If  a  distinction  be* 
t  ween  that  case  and  the  nue  at  bar,  on 
the  vonatitntlonal'  question,  cannot  be 
tionndly  rrated  un  the  fact  that  Lumpkin's 
rights  were  vested  because  fixed  by  a  Judg- 
ment, we  will  only  add  that  we  do  not 
(eel  constrained  to  adopt  every  assertion 
made  In  the  splendid  argument  of  our 
Illustrious  predecessor.  The  act  of  the 
legislature  of  Tennessee,  construed  In  the 
case  of  Railroad  Go.  v.  Pounds,  which  case 
was  relied  on  by  counsel  for  the  defendant 
In  error,  as  will  be  seen  by  an  examination 
of  the  same,  not  only  affected  the  remedy, 
tint  gave  a  new,  distinct,  and  additional 
cause  of  action,  which,  of  course, could  not 
«onr)tItntlonally  bedone.  ISAmer.  ft  Eng. 
R.  Cas.  510.  The  same  criticism  Isapplica- 
4)le  to  the  case  of  Osborne  v.  City  of  De- 
troit. 32  Fed.  Rep.  86.  In  the  latter  case 
an  act  limiting  the  amount  of  recovery  to 
be  had  for  injuries  occasioned  by  a  defect- 
ive sidewalk  was  held  not  applicable  to 
pending  suits.  Bo  It  appears  in  that  case 
that  not  only  was  the  plalDtlfTs  remedy 
affected,  bnt  also  the  measure  of  his  dam- 
ages a  substantial  matter.  After  a  care- 
ful conHlderatlon  of  theqnestiona  involved 
in  this  case,  and  In  view  of  the  authorities 
dted,  we  affirm  the  ruling  made  hy  this 
court  In  the  case  of  Johnson  v.  Bradstreet 
■Co..  that  tbeact  of  1889  Is  applicable  to 
actions  pending  at  the  time  oi  Its  passage; 
and  we  rule  lo  the  present  case  that  this 
act,  when  ho  applied,  is  not  unconstltu- 
tional.  Judgment  reversed. 


SMrrs  et  al.  v.  Dobbins  et  al. 

(Sugnvme  Court     Oeorgia.  U«y  ^<  1881.) 

BxiODTiOH  —  Egtrrrr  —  MuLTiFLiorrT  or  Strm— 
Fraud  or  Dsbtob— Sals. 

1.  WbereMTeralexecutionB  infavorof  differ- 
ent plaintiffs  hare  been  levied  on  the  same  prop- 
erty, and  one  person  has  filed  fn  resistance  to 
each  levy  a  separate  olaim,  and  the  olaini  cases 
thus  made  are  pending  In  oonrt,  all  involving 
the  same  question,  and  It  beinc  ene  upon  the  de- 
cision of  which  the  •obleotion  or  Bon-snl^eotioa 
of  the  property  to  all  the  ezecutlous  depends,  an 
equitable  peUtioo  will  He  in  favor  of  uie  claim- 
ant against  all  the  plaintiffs,  jointly,  to  taring  to 
trial  aU  of  the  claims  together,  and  dispose  of 
them  by  one  verdict  and  Judgment. 

a.  An  agreement  between  an  insolvent  debtor, 
whose  land  is  about  to  be  sold  at  sheriff's  sale 
nnder  axwmtion,  and  another  not  a  party  to  the 
same,  to  the  effect  that  the  latter  will  porchase 
the  land  and  give  the  former  a  year's  time  to  re- 
fond  the  purchase  money  with  Int^^st,  and 
thereupon  convey  to  him  the  land,  the  plaintiff 
In  Jt/a.,notpBraoipatinglntheagreement,  is  not 
per  •«  fraudulent  as  against  the  debtor's  creditor*. 
Kor  Is  such  agreement  rendered  fraudulent  by  a 
■tlpalatlOB  tiiat  Ute  debtor  should  have  the  cn^ 
then  npim  the  land  without  paying  for  i^  nor  l^ 
a  stipalation  that  tlie  socceeding  year's  crop 
should  be  the  property  of  the  purchaser  at  the 
sheriff's  sale  in  case  the  debtor  failed  to  talce  the 
lano.  luid  pay  tor  it  within  the  time  agt«ed  upon. 

8.  After  the  purohaseof  the  land  at  the  Mer- 
ifl'a  sale,  in  pnrsuanoe  of  the  agreraieBt  above 
set  fbrth,  the  purohaser  was  the  ezolnsire  owner 
thereof,  and  the  debtor  boA  no  interest  in  It  snb- 
Ject  to  levy  and  sale.  That  the  purchaser  ex- 
tinguished the  debtor's  right  to  pay  for  and  take 
the  Land  by  paying  him,  or  his  assigns,  a  consid- 
eration for  Sttoh  extinguishment,  was  not  a  fraud 
upon  Ikis  eredltora,  the  debtor  having  paid  noth- 
ing whatever  for  snch  ri^t,  aor  upon  the  agree- 
ment out  of  whloh  It  sprang 

(Svllohus  bu  the  Court.) 

Error  from  superior  court,  Bartow 
eonnty;  Thouab  W.  Milnrr,  Judge. 

The  following  Is  the  ofBclol  report 
ferred  to  In  the  opinion : 

DoDblQH,  by  his  bill,  alleged  the  folUiw- 
Ing:  Some  time  previous  to  tlie  flnt  Tues- 
day In  October.  1881,  one  Borkhalter  bad 
bargained  with  W.  T.  Wofford.  then  In 
life,  to  sell  Wofford  certain  land,  describ- 
ing It,  and  for  the  purchase  price  of  the 
land  Wofford  had  given  Bnrkhalter  his 

gromlssory  notes,  taking  Burkhalter'n 
ond  for  titles.  Wofford  paid  a  part  of 
the  purchase  monay.  and,  having  failed 
to  pay  the  balance,  Burkhalter  brought 
anlt  therefor,  and  obtained  Judgment  fur 
the  amount  of  the  balance,  and  had  exe- 
cution issued  upon  thejudgment.  and  levied 
upon  the  land,  after  filing  his  deed  to 
Wofford  in  the  office  of  the  clerk  of  the 
superior  court.  After  due  advertisement, 
the  land  was  sold  by  the  sheriff,  under  the 
levy,  on  the  first  Tuesday  In  Oetober,1881, 
at  pnbllG  onteTy,tothe  highest  bidder,  and 
was  knocked  off  to  complainant  for 
94,150,  which  he  paid,  and  the  sheriff  made 
him  a  deed.  On  the  same  day,  and  after 
the  sale.  Wofford  asked  him  for  a  chance 
to  buy  the  land  back,  and  he  agreed  with 
Wofford  to  allow  him  to  do  so  at  the 
amount  of  his  (complainant's)  bid.  and 
8  percent,  intnrust  per  annum,  to  be  paid 
by  October  4tb  following;  which  agree- 
ment was  reduced  to  writing,  and  a  enpy 
of  It  Is  annexed  to  the  bill.  Shortly  before 
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the  last-named  date,  Wolford  fonod  he 
was  anabletu  pay,  and  tranftferrpd  all  bis 
rlEhtM  under  the  rontract  to  T.  R.  Jones, 
who  was  WoBord*8  creditor,  the  conslde.'- 
HtioD  of  the  transfer  hHniE  the  settlement 
uf  a  note  tor  fSno  held  by  Jones  against 
WofTord,  and  the  payment  of  9800  by 
JoneH  to  Wolford.  On  September  28, 
ISS2,  Jones  presented  to  complainant  the 
writing  obtained  by  blm  from  w offord  and 
complainant,  desiring  to  bold  the  place, 
paid  Jones  91.200  for  the  rellnqnlshmentof 
all  Jones*  rights  under  the  writing,  and 
took  a  transfer  of  It.  All  the  transac- 
tions above  mentioned  were  In  good  faith, 
and  with  no  Intention  on  complainant's 

Krt  to  wrong  any  one,  and  he  believed  and 
Iteres  neither  Wolford  nor  Jones  bad 
any  Intention  to  wrong  any  one.  Com- 
plainant bad  gone  into  possMslon shortly 
after  the  sheriff's  sale,  was  In  possession 
when  be  purchased  Jones*  rights,  and 
from  that  time  on  has  so  remained.  After 
be  bad  been  In  possession  over  two  years, 
and  bad  made  valntible  Improvements,  J. 
IC.  Smith,  having  on  Januarr  11, 188S,  ob> 
talned  a  Judgment  against  woflord.had  a 
tf.  A.  Issued  and  levied  on  a  portion  of  the 
land,  to  which  complainant  tiled  his 
claim,  which  claim  was  tried,  and  a  por* 
tlon  of  the  proi>erty  was  found  subject, 
and  complainant  moved  for  a  new  trial, 
wbicb  was  granted.  Afterwards,  on  Sep- 
tember 1,1886,  a  fl.  fli.  In  favor  of  M.  L. 
Johnson  against  the  executrix  of  Wottord. 
one  In  favor  of  the  same  person  against 
Wofford,  and  one  In  favor  of  the  same 
person  as  gnardian  ngttinst  Wofford,  were 
kvled  on  the  land;  and  complainant  Sled 
separate  claims,  which  were  returned  to 
court,  and  are  now  pending.  On  January 
34,  18S7,  a  0.  ft.  In  favor  of  Satterfleld 
against  Wolford  as  principal,  and  J.  C. 
Wofford  as  Indorser,  was  levied  upon  the 
same  land,  and  to  this  complainant  filed 
his  claim,  which  was  returned  to  court, 
where  it  is  now  pending ;  but  since  theclalm 
was  filed  Satterfleld  has  died  Intestate, 
and  there  Is  no  administration  on  his  es- 
tate, for  which  reason  his  estate  is  not 
mads  a  party  defendant.  Plaintiffs  In 
these  various  a.  Iks.  claim  that  complain- 
ant procured  his  title  In  fraud  of  the  rights 
of  creditors  of  W.  T.  Wofford,  who  died  In 
May,  1884,  leaving  his  estate  utterly  In- 
solvent, and  besides  the  0.  fas.  named 
there  are  a  number  of  others  which  will 
probably  be  levied  so  as  to  put  complain- 
ant to  the  annoyance  and  expense  of  a 
number  of  trials,  nnless  this  bill  Is  sus- 
tained compelling  all  of  the  Issues  to  bn 
tried  and  dlspoHcd  of  therein.  All  the 
•charges  of  fraud  are  denied  by  complain- 
ant. He  has  every  rea ion  to  believe  snd 
did  believe  that  tbe  sheriR's  sale  was  fair 
and  open,  and  nothing  done  to  deter  any 
one  from  bidding.  He  entered  Into  bis 
agreement  with  WoRord  after  tbe  sale,  be- 
ing moved  by  appeals  being  made  to  htm 
by  Wofford,  and  out  of  kind  feelings  ex- 
cited by  these  appeals,  and  without  any 
hint  from  Wofford  that  be  desired  or  In- 
tended by  such  arrangement  to  binder,  de- 
lay, or  defraud  his  creditors,  nor  was  the 
true  atatua  of  the  matter  sought  to  be 
fcc^t  secret  but  It  was  all  done  honestly, 
tbnt  Wolford  might.  It  bo  conld,  procure 
v.l3s.E.no.20— 32 


the  mon«r  to  boy  the  land  back,  wfakh,  II 
he  had  done  so,  wonld  have  been  the 
twneflt  of  his  creditors.  The  land  brought 
its  full  cash  value  at  the  sheriff's  sale,  and 
since  he  bought  It  complainant  baa  put 
valuable  Improvements  npon  It,  to  the 
extent  of  about  95,000,  nearly  all  of  which 
were  made  before  the  above-mentioned 
levies,  and  witDont  notice  on  his  part  tbnt 
any  one  would  or  conld  question  the  va- 
lidity (»f  bis  title.  He  charged  that  said 
creditors  had  conspired  for  the  pnrpose 
of  annoying  and  harassing  him,  hoping 
to  Induce  him  to  pay  them  considerable 
sums  of  money  to  buy  bis  peace.  As  his 
remedy  Is  less  adequate  at  law  than  in 
equity,  and  In  order  to  avoid  the  delay, 
expense,  and  trouble  of  a  multiplicity  of 
suits,  and  so  many  separate  trials  Involv- 
ing the  same  issues,  be  prayed  that  each 
of  the  plaintiffs  In  0.  ik.  be  enjoined  from 
proceeding  with  tbe  claim  cases,  and  com* 
pelled  to  submit  their  alleged  rights  to  ad- 
judication under  this  bitl,  and  that  the 
rights  of  all  parties  be  settled  by  final 
decree  under  It.  He  fnrtber  prayed  that, 
so  soon  as  the  estate  of  Satterfldd  was 
represented,  be  have  leave  to  amend  hia 
bin  by  making  the  administrator  a  partj 
defendant,  tor  temporary  restraining  or- 
der, perpetual  injunction,  general  relief, 
etc.  He  waived  discovery.  Attached  to 
the  bill  as  an  exhibit  was  a  copy  of  tbe 
agreement  made  between  Dobbins  and 
Wofford,  tbe  transfer  to  Jones,  and  tha 
transfer  by  Jones  to  Dobbins.  Tbe  agre» 
meat  was  signed  by  Dobbins,  dated  Octo> 
ber  4, 1881,  and  recited  that  Dobbins  that 
day  had  bought  theland,  whtchcontalned 
1,200  acres,  more  or  less,  and  that  day 
went  Into  possession  of  It,  "bat  except 
the  present  crops,  with  the  onderstand- 
ing  that  any  tenant  I  may  rent  to  have 
the  right  to  sow  grain  and  grass  of  any 
kind,  and  make  any  other  Improvements 
I,  the  said  Dobbins,  may  think  proper  for 
tbe  preparation  of  crops  for  the  ensuing 
year;"  and  that  should  Wolford  pay  to 
Dobbins,  or  his  legal  represeDtatives,  94,- 
160,  with  Interest  from  date  at  8  per  cent, 
per  annum,  on  or  bclore  October  4, 18S3, 
tbe  crops  then  on  the  lands  being  reserved 
to  Dobbins  with  the  righttoremovetbem, 
Dobbins  would  make  to  Wofford.  or  to 
his  legal  representatives  or  assigns,  quit* 
claim  deed  to  the  land.  Upon  this  agree- 
ment was  an  order  from  Wofiord  to  Dob- 
bins to  make  a  deed  to  Jones  to  tbe  land, 
on  Jones  paying  Dobbins  tbe  94,160  and 
Interest.  This  was  dated  September  22, 
1882 ;  also  tbe  transfer  by  Jones  to  Dob- 
bins, which  was  "for  valne  received,"  and 
was  dated  September  28,  1883.  Tbe  b»! 
was  filed  June  11, 1887. 

The  defendants  dem  urred  un  tbe  grounds 
that  there  was  no  equity  in  the  bill;  that 
It  was  multifarious;  that  complainant 
had  a  full,  adequate,  and  complete  remedy 
at  law,  and  the  facts  alleged  showed  that 
a  court  of  law  had  already  taken  JurlsUic* 
tl<m  of  the  cases,  and  the  case  of  Smith 
was  pending  on  writ  of  error  In  tbe  su- 
preme court,  so  that  of  that  case  tbe  supe- 
rior court  bad  no  lunger  Jurii^dlctlon ;  and 
that  the  bill  was  filed  since  1886,  and  un- 
der the  law  as  It  stood  when  It  was  filed 
and  now,  even  U  complainant  were  entl- 
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tied  to  relief,  tie  could  have  obtained  It  by 
proper  pleadinsrs  In  any  oue  of  the  claim 
cases.  Defendants  answered  In  brief  as 
follows:  The  allesed  Judgment  of  Bnrk- 
balter  was  a  nullity,  because  It  was  grant- 
ed by  tbe  court  without  a  verdict,  when 
an  Issuable  plea  under  oath  was  on  file, 
and  all  sales  or  proceedings  under  it  are 
void,  and  did  not  divest  WoHord's  title. 
Tbe  lands  were  bid  oK  at  the  sheriff's  sate 
by  Dobbins  tor  f 4,000,  and  he  paid  f4,150, 
under  the  fraudulent  scbeme.  The  agree- 
ment between  Dobbins  and  Wofford  was 
made  before  the  sale,  though  It  may  have 
been  put  in  writing  afterwards.  Jones  did 
relinquish  bis  rights  to  Dobbins,  but  on  the 
bnsts  of  fl,600  instead  of  91,200,  and  Dob- 
bins did  not  act  In  good  faith  in  tbis  mat- 
ter. When  the  bill  was  filed  the  grant  of  a 
new  trial  in  the  case  of  Smith  against  Dob- 
bins, claimant,  had  been  excepted  to,  and 
tbe  ease  was  pendlngln  the  supreme  court, 
and  therefore  tbe  superior  court  had  no 
Jurisdiction  of  that  case.  Tbe  estate  of 
Batterfleldhasnolntereatin  the  Satterfleld 
a.  fa.,  as  J.C.  Wofford,  before  Satterheld's 
death,  as  indurser,  paid  Sattertield  the 
moupy  due  on  the  tl.  fa.,  and  it  Is  now  pro- 
ceeding for  the  benefit  of  .J.C.  Wofford.  W. 
T.  Wofford  Is  dead,  and  his  estate  la  In- 
solvent, and  be  was  Insolvent  October  4, 
1881.  The  land  did  not  bring  its  value  at 
the  sheriff's  sale  by  92,000  or  more.  If 
Dobbins  made  improvements  on  it,  be  did 
not  make  them  In  good  faith,  as  he  hnd 
full  notice  of  the  wortblesBness  of  his  title. 
There  has  been  no  conspiracy  among  de- 
fendants, but  they  antagonized  each 
other,  each  claiming  priority  If  the  prop- 
erty IK  subjected.  Before  the  sheriff's  sale 
Dobbins.  Burkbalter,  and  W.  T.  Wofford 
agreed.  In  fraud  of  all  other  creditors  of 
Wofford,  that  the  land  be  sold ;  that  Dob- 
bins should  bid  It  off.  and,  whatever  his 
bid  might  be.  he  should  pay  Burkbalter 
bis  debt,  and  give  Wofford  12  months  In 
wblcb  to  redeem  tbe  land,  both  Dobbins 
and  Burkbalter  knowing  at  the  time  that 
Wofford  was  Insolvent,  and  that  tbe  land 
was  worth  97,000.  This  combination  was 
not  only  known  and  rumored  among  the 
by-standers  at  the  sale,  but  Burkhalter 
told  several  persons  that  the  sale  would 
be  for  Wofford's  best  interest,  and  Wof- 
ford, before  the  sale,  told  others  that  tbe 
arraugeraent  had  been  made.  By  this 
means  bidding  was  depi-essed,  there  Dsing 
only  one  bid  made,  which  was  Dobbins', 
at  94,000;  and  while  the  sheriff  was  crying 
tliiK,  Dobbins,  Wofford,  and  Burkhalter.  a 
few  feet  off,  had  a  consultation,  In  which 
the  latter  complained  that  the  bid  was 
not  enough  to  pay  his  debt;  and  the  two 
former  both  assured  him  that.  If  the  prop- 
erty was  knocked  off  to  Dobbins  at  that 
*jld,  his  debt  should  be  paid  in  full,  and 
Burkhalter  allowed  the  saletu  proceed, 
n  hk'b  he  would  nut  hnvedone  but  for  this 
assuriiDCe,  which  wus  simply  carrying  out 
the  fraudulent  scheme;  and  in  furtherpur- 
Bunnce  of  it,  on  Q(-tol>pr  4, 1881,  Dobbins 
paid  Burkhalter  9160  In  addition  to  the 
bid  of  9^,000,  and  gave  Wofford  tbe  writ- 
ing. Whlletbe  sheriff's  deed  was  recorded 
the  right  of  redemption  left  In  WoBurd, 
which  was  worth  91>600,  has  never  been 
recorded,  wblcb  was  a  fraud  on  Wofford's 


creditors.  The  scheme  did  binder,  delay, 
and  defraud  the  creditors  of  at  least  9800. 
which  went  Into  Wofford's  pocket,  and 
which  they  could  not  reach,  so  that  the 
scheme  Is  a  fraud  and  void  as  to  the  whole 

Broperty,  and  as  against  tbe  creditors 
'obblns  cannot  bold  It.  Defendants 
prayed  that  the  sheriff's  deed  should  be 
canceled,  and  the  property  ordered  to  be 
sold,  and  the  proceeds  distributed  among 
the  creditors  of  Woffnrd,  according  to 
their  priority.  They  further  aile^d  thnt 
Dobbins,  and  alnce  bis  death  his  estate, 
was  liable  to  them  for  rents  and  profits  of 
the  land,  amounting  to  9600  a  .rear,  and 
prayed  that  an  accounting  be  had  as  to 
tbe  amount  thereof,  which  should  be  de- 
creed to  be  a  lien  upon  the  lands. 

The  case  made  by  the  bill  and  answer 
was  referred  to  a  master,  who  reported  in 
brief  as  follows:  He  overruled  tbe  de> 
murrer.  There  wnre  provra  betore  him 
the  judgments  of  M.  L.  Johnson*  both  In- 
dividually and  as  guardian  of  SatterQeld 
now  J.  C.  Wofford's,  and  of  Smith.  The 
Judgment  of  Johnson,  as  guardian,  was 
rendered  October  3,  1881 ;  of  Johnson  Indi- 
vidually, August  10.1881;  of  Satterfield, 
November  28, 1881 ;  and  of  Smith,  January 
11,  1883.  Thesf*  Judgments  now  amount 
to96,64».&2.  Thetestlmony failed  tuestab- 
llsb  an  Intention  on  tbe  part  of  eltber 
Wofford  or  Dobbins  to  d^rand  Wuffurd's 
creditors.  Tbe  estimates  of  all  the  wlt> 
nessra,  reduced  to  an  average,  would  put 
the  value  of  the  property,  at  the  time  Dob- 
bins bought  It,  at  a  little  less  than  95.000, 
HO  that  It  may  be  seriously  doubted 
whether  Dobbins  did  not  pay  full  value. 
The  agreement  between  Wofford  and  Dob- 
bins was  made  before  the  sale,  and  by  rea- 
son of  it  Dobbins  paid,  at  the  end  of  the 
12  months,  91.200,  in  addition  to  what  he 
had  befon-  paid  on  the  land,  maktuK  the 
cost  of  the  land  to  him  96,350,  which  was 
its  full  value.  The  agreement  allowing 
Wofford  to  redeem  tbe  property  did  nut 
render  tbe  sale  void,  there  bdng  no  inten- 
tion upon  Wofford's  part  to  defraud  his 
creditors,  known  to  or  participated  In  by 
Dobbins.  Wofford  tried  to  get  others  of 
his  creditors  to  pay  off  the  puiThase 
money  before  the  naie,  and  take  the  land 
on  thp|r  claims  against  him.  He  made 
no  secret  of  the  agreement,  but  after  the 
sale  told  It  to  different  creditors  oi  hla, 
among  them  J.  C.  Wofford,  and  tried  to 
get  them  to  fnrnlsb  the  money  to  redeem 
the  land,  and  take  It  on  their  debts,  and 
finally  did  procure  one  of  them,  Jonen.  to 
do  so.  While  tbe  agreement  to  redeem 
was  nut  put  on  record,  there  Is  no  law 
authorizing  such  record,  and  there  Is  little 
probability  that  If  It  had  been  put  on  rec- 
ord It  would  have  doue  any  guod.  Wof- 
ford did  nothing  that  conld  be  constroed 
Into  a  want  of  guod  faith,  and  was 
moved,  both  before  tbe  sale  and  after- 
wards, by  a  desire  to  prevent  the  sacrifice 
of  Ills  property,  so  far  as  he  lawfully 
could,  and  the  fact  that  9800  was  paid 
blm  by  Jones,  In  cash,  does  not  affect  the 
transaction.  No  person  was  preventei] 
from  bidding,  either  from  sympathy  witb 
Wofford  or  any  other  reaecm.  That  Wof- 
ford realized  91,^.  by  sale  of  bis  rigbt  to 
redeem,  would  not  warrant  a  decrea  to 
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tbat  extent,  or  to  the  extent  of  f 1,200,  tbe 
amuant  paid  by  Dobbins  for  the  transfer 
to  hlmseH  u(  that  right  in  favor  of  the 
creditors,  tlnce  the  Judgment!  of  the  dn* 
fendants  were  no  Hen  on  tbe  Interest  ol 
Wofford  under  his  agreement  with  Dob- 
bius.  Wotford's  rights  were  simply  an 
option  on  tbe  property.  Se  was  not  lia- 
ble to  be  called  on  to  pay  anything,  and 
could  pay  or  not  as  be  chose,  and  had 
paid  nothing  on  tbe  purchase  or  option 
price  at  all ;  hence  his  equity  was  a  naked 
eqaity.  apon  which  a  Jadgment  agataist 
tafm  took  no  Hen.  and  there  was  nothing 
to  prevent  his  selling  the  equity,  as  be 
might  have  sold  a  promissory  note,  and 
the  purchaser  got  It  free  from  any  lien  or 
incnmbrancp  in  favor  of  Judgment  credit- 
ors. The  trade  with  Jones  was  a  fair  and 
honest  transaction,  and  he  got  all  Wof- 
ford's  right  free  from  auy  Incumbrance, 
and  could  and  did  convey  the  same  to 
Dobbins  for  value.  If  the  sale  by  Wofford 
to  Dobbins  were  but  a  private  sale,  yet,  if 
It  were  an  honest  sale*  and  the  purchase 
of  Dobbins  were  In  good  faith,  tbe  land 
would  not  be  subject  to  defendants*  Judg- 
ments. Tbere  was  nothing  In  Dobbins' 
condact  Inconsistent  with  entire  good 
faith  ander  tbe  law.  Tbe  fact  tbat  be 
may  have  got  the  land  at  less  than  Its 
valuR,  and  knew  WoHord'H  Insolvency, 
and  expected  to  get  tbe  land  at  the  price 
he  bid,  would  not  Invalidate  bis  purchase. 
If  a  private  sale  were  made,  those  having 
Judgments  against  tbe  seller  would  have 
lour  years  in  which  to  levy  their  execu- 
tions  or  losath^r  liens;  hence, it  this  were 
a  private  sale,  these  Judgment  creditors 
lost  snch  rights  as  tbey  had  by  failure  to 
levy  on  the  property  lor  more  than  four 
years  alter  It  went  Into  the  bands  of  Dob- 
bins: and,  if  tbe  purchase  was  In  good 
lalth.  It  would  be  difficult  to  find  a  reason 
why  the  laud  should  be  subject  to  the 
Judgment  of  Smith,  the  sale  having  been 
made  before  Smith  began  suit  against 
WolTord.  The  deed  of  Dobbins  Is  not  void 
for  nsary;  the  fact  that  Dobbins,  under 
the  contract  with  Wofff)rd,  was  to  be  re- 
paid his  money  with  8  per  cent.  Interest, 
and  in  addition  to  have  the  crops  grown 
on  tbe  laud  for  1882.  not  making  It  so. 

All  the  teMlmony  which  was  Intro- 
duced before  the  master  seems  notto  have 
been  sent  np  In  tbe  record.  The  deed  by 
the  sheriff  to  Dobbins  was  an  ordinary 
sheriff's  deed,  and  recited  a  considerntlon 
of  f4,00().  It  was  made  October  4, 1881. 
and  recorded  October  6,  1881.  Burkhal- 
ter'sdeed  to  Wofford  was  made  May  8, 
1881,  and  recorded  May  4, 1881.  The  con- 
tract between  Dobbins  and  Wofford  was 
pat  In  evidence.  Dobbins  testified.  In 
brief,  that  tbe  bidding  at  the  sheriff's  sale 
commenced  at  about  92,000,  and  witness 
ran  the  property  up  to  $4,150.  and  it  was 
knocked  off  to  him  at  tbat  sum,  and  be 
paid  the  money,  and  tbe  sheriff  made  bim 
a  deed;  that  no  arrangement  about  tbe 
land  was  made  between  him  and  Wofford 
before  tbe  sale,  and  tbat  be  never  saw 
Wofford  at  the  sale  at  all;  that  he  never 
had  any  conference  before  the  sale  with 
Wofford  or  Bnrkhalter  about  buying  the 
land  In  for  Wofford^  and  never  heard  that 
such  a  thing  was  claimed  to  be  true  antll 


after  the  levy  of  the  Smith  ff.  A.;  tbat  he 
never  did  or  said  anything,  or  heard 
anything  said  by  anybody,  or  saw  any- 
thing dune  by  anybody,  to  deter  Mdders 
or  depress  the  bidding;  that  after  the 
sheriff  had  made  bim  tbe  deed  Wofford 
came  and  asked  him  for  a  chance  to  get 
the  property  back,  and  get  more  lor  it  if 
he  could,  and  he  told  Wofford  tbat  he 
would  let  him  pay  tbe  purchase  money, 
f4,150,  back,  with  8  per  cent.  Interest  per 
annum,  it  be  would  do  so  by  the  4th  of 
the  following  October,  and  would  make 
him  a  qnitdaim  deed  to  the  land,  bnt  he 
(Dobbins)  was  to  have  the  crop  to  be 
grown  on  the  land  for  that  year,  and  the 
right  to  take  It  away,  to  which  Wofford 
agreed  and  the  writing  was  executed ; 
that,  Jnst  before  the  time  for  Wofford  to 
redeem  had  expired,  Jones  came  to  wit- 
ness with  the  paper  witness  had  given 
Wofford,  with  tbe  written  request  on  It 
from  Wofford  tbat  Jones  be  allowed  to 
pay  the  money,  and  for  Dobbins  to  make 
tbe  deed  to  Jones ;  that  Jones  did  not  pay 
the  $1,160  with  Interest,  nor  tender  it,  nor 
offer  to  pay  It.  but  witness  proposed  to 
give  Jones  $1,200  for  such  rights  as  might 
be  secured  to  Wofford  by  the  paper,  and 
be  did  pay  Jones  that  sum,  and  Jones 
transferred  the  paper  to  bim;  tbat  wit- 
ness thought  tbe  land  brought  Its  valne 
at  tbe  sate,  but  after  tbe  sale  Burkhalter 
said  bo  had  lost  $150  by  not  having  run 
the  land  high  enough  to  cover  his  debt, 
but  witness  wonld  not  have  bid  any 
more,  and  said  so  at  the  time;  tbat  wit- 
ness has  Improved  the  land  to  tbe  extent 
of  about  $5,000.  It  appeared  from  the 
documentary  evidence  that  the  bid  made 
by  Dobbins  and  the  amount  paid  by  bim 
to  tbe  sheriff  was  $4,000,  but  that  Burk- 
halter bid  $150  In  addition  on  the  day  of 
the  sheriff's  sale.  Tbere  was  further  evi- 
dence tending  to  show  that  $4,000  was 
full  value  tor  tbe  property  at  the  time  of 
the  sale,  for  a  cash  sale;  that  persons 
were  not  deterred  from  bidding;  that  tbe 
character  of  Wofford  and  Dobbins  forhon- 
Mity  was  good;  that  Dobbins'  improve- 
ments to  the  place  would  amount  to 
about  $5,000;  that  the  rent  of  tbe  place 
at  present  Is  worth  $500  a  year,  but  was 
only  worth  $200  to  $300  In  1881;  that  the 
only  plea  filed  in  th«>  suit  of  Bnrkhalter 
against  Wofford  was  that  the  note  on 
which  Burkhalter  sued  would  not  draw 
more  than  7  per  cent.,  after  Its  maturity, 
as  matter  of  law;  that  Wofford  tried  to 
get  one  Veach,  who  was  a  creditor  of  his, 
to  buy  tbe  land  to  make  bis  iVeach's) 
money,  but  Veach  would  not  have^veu 
$4,000  tor  It,  the  place  being  In  bad  condi- 
tion ;  that  Wofford  said  nothing  to  Yeacb 
about  depressing  the  bidding  at  the  sale: 
that  the  farm  was  ndvertlsed  for  sale  un- 
der the  Burkhalter  H.  fa..,  wbou  Wofford 
tried  to  get  Veach  to  buy  li,and,  while 
Wofford's  plan  was  not  fully  unfolded  to 
Yeach.  If  he  bad  any  other  plan  than  to 
enable  Veach  to  save  his  debt  Veach  did 
not  remember  it ;  tbat  he  had  before  that 
time  solicited  Veach  to  furnish  him  money 
to  pay  his  debts,  giving  him  an  inventory 
of  bis  assets;  that  In  1881  Wofford  was 
very  much  embarrassed,  but  thought  he 
was  solvent,  and»  it  bia  property  had  been 
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worth  aa  macb  as  he  estimated  It  at,  be 
cuuld  have  paid  bis  debts,  and  had  prop- 
erty left;  that  Veaeb  thought  tbea  be  was 
solvent,  but  from  what  he  learned  oltep- 
wardn  changed  his  opinion.  From  the 
tecttlniony  of  Jones  It  appeared  that  the 
coDHtdpratlon  of  the  transfer  to  him  by 
WoHord  of  the  written  agreement  be- 
tween Dobbins  and  WoKurd  was  $6,000, 
of  which  he  was  to  pay  Dobbins  f4,400, 
the  amount  Wofford  then  owed  Dobbins 
for  the  property,  and  the  balance  of  $1,- 
600  WHS  made  up  of  two  Items,  fSOO  In 
money,  which  he  paid  Wofford.  and  9800, 
which  he  paid  Wotford  In  n  note  Wofford 
owed  him.  Ou  the  day  after  the  transfer 
was  made  to  him  he,  Jones,  transferred 
the  writing  and  all  his  interest  to  Dobbins 
for  95,600:  that  is.  for  the  difference  be- 
tween tbe  94.400,  which  he  owed  Dobbins, 
and  9B.600,  which  Dobbins  gave  him ;  in 
other  words,  91i^  paid  In  cash  by 
Dobbins,  The  Smith  ff.  fa.  was  levied  on 
the  property  March  36, 1884,  the  O.  fas,  of 
Johntion,  and  Johnson,  gnardlan,  on  Sep- 
tember 1,  1886,  and  the  Satterfleld  j9.  fa. 
on  January  34,  1887. 

The  defendants  excepted  to  the  master's 
report  on  tbe  following  grounds:  (1) 
The  master  erred  In  overruling  the  de- 
mnrrer.  (2)  Tbe  master  did  not  decide  on 
all  the  Issues  made  In  tbe  answer,  one  of 
the  Issues  made  being  that  theiproperty, 
or  a  suffleiency  thereof,  should  be  found 
subject  to  raise  the  sum  of  9800,  which  was 

Said  to  Wofford,  and  by  the  action  uf 
obblns  was  withdrawn  from  Wofford's 
creditors,  Dobbins  haying  put  It  into  the 
power  ot  Wotlord  to  withhold  said  sum 
from  hie  creditors.  (8)  Tbe  master  erred 
in  holding  that  tbe  making  of  the  agi-ee- 
ment  before  the  sale  was  not  a  fraud  In 
law  and  fact  on  the  then  existing  credit- 
ors of  Wofford.  (4)  He  erred  In  not  hold- 
ing that,  uuder  the  circumstances  under 
which  tbe  contract  was  made  and  tbe 
rumors  ot  the  contract  among  the  by- 
standers, and  that  the  sale  was  being  had 
for  IVottord'B  lienefit,  that  the  sale  was 
fr&adulent  and  voiil,  and  the  whole  of  the 
land  subject  as  to  the  exlstlug  creditors 
of  Wofford.  (5)  He  en-ed  in  holding  that 
the  contract  did  not  ftive  Wotford  such  an 
Interest  In  the  land  ati  was  subject  to  levy 
and  sale,  but  only  gave  him  a  naked  equi- 
ty, and  in  not  finding  that  the  contract 
gave  to  Wofford  the  crop  then  on  the 
Innd,  which  was  worth  atleaet  9^-  (6) 
Because  he  did  not  find  on  tbe  issue  as  to 
whether  or  not  Dobbins  was  liable  to  the 
creditors  of  Wofford  tor  the  value  of  said 
crop,  Dobbins  having  put  It  Into  tbe  pow- 
er ot  Wofford  so  to  defraud  his  credit- 
ors. (7)  Because  he  did  not  find  that  tbe 
land  was  subject  to  the  executions  of  de- 
fendantM  to  tbe  extent  of  the  value  of  the 
contract  or  equity  of  redemption  as  nrov- 
en,  91,(Kf0,  or  at  least  to  the  value  of  fl,- 
200.  (S)  Because  the  master  found  that 
the  sale  of  October 4, 1881,  was  not  u  pri- 
vate sale  and  void  on  account  nf  nsury. 
(9^  Because  he  reports  that  the  bsr  of 
Niur  years  would  have 'precluded  defend- 
ant Johnson,  even  if  ft  had  been  a  pri- 
vate sale.  As  an  exception  of  fact,  they 
excepted  on  the  ground  that  the  master 
found  that  the  contract  was  a  naked  equi- 


ty, when  the  only  evidence  ontheqnestion 
was  by  the  contract  Itself,  which  conveyed 
the  crop  then  on  tbe  land  .which,  as  the  m  as- 
ter reports,  was  wortb  92u0;  and  tbe  tes- 
timony ot  Jones  shows  that  it  w^s  worth 
91,200  or  91.600.  and  that  Dobbins  paid 
him  91.200  cash,  and  940U  being  tbe  Inter- 
est due  from  Wofford  to  Dobbins,  and 
Dobbins  himself  so  swore.  The  excep- 
tions were  overruled,  and  tbe  master's  re- 
port confirmed,  to  which  the  defendants 
excepted. 

Albert  8.  Jobuaon,  (or  plalntlfiB  In  error. 
a.  B,  Stunaellt  for  defendants  In  error. 

Lumpkin.  J.  Tbe  facts  ot  this  ease  are 
set  forth  in  the  reporter's  statement. 

1.  Tbe  doctrine  Is  well  established  that 
equity  will  Interfere  to  restrain  tbe  bring- 
ing of  a  moltlpllelty  ot  suits  when  the 
rights  of  all  concerned  maybe  adjudicated 
without  prejudice  to  any  in  a  single  pro- 
ceeding, and  there  Is  no  reason  In  princi- 
ple why  this  rule  sliould  not  be  applied  to 
cases  already  brought  and  pending  by  con- 
solidating them  into  a  single  case.  In  1 
High  on  Injunctions.  S  13,  we  And  the  fol- 
lowing: "Where  there  is  one  common 
right  in  controversy  which  Is  to  beestab- 
llHlied  by  or  ngatnst  several  persona,  one 
person  asserting  the  right  against  many, 
or  many  against  one.  equity  may  interfere 
and,  instead  of  permitting  the  parties  to 
be  harassed  by  a  multiplicity  of  suits,  de- 
termine the  w  hole  matter  In  one  action. " 
See,  also.  3  Hlgh.InJ.  {  1406;  Story,  £q. 
PI.  S  2S6,  and  Walt,  Fraud.  Conr.  §S  151. 
162,  and  eaaea  there  cited.  The  doctrine 
Is  tuHy  dlscnesnd  in  1  Pom.  Eq.  Jnr.  $  256 
etseq.  Znsectlon26»l8thefollowing:  "Un- 
der tbe  greatest  diversity  of  circumstan- 
ces, and  the  greatest  variety  of  claims  aris- 
ing from  nnauthorized  public  acts,  private 
tortious  acts.  Invasion  of  property  rights, 
violation  of  contract  obligations,  and 
notwithstanding  the  positive  denials  by 
some  American  courts,  the  weight  of  au- 
thority is  simply  overwhelming  that  the 
Jurisdiction  may  and  should  be  exercised 
either  on  behalf  of  a  numerous  body  of 
separate  claimants  against  a  aingle  party, 
or  on  behalf  of  a  single  party  against  anch 
a  numerous  body,  although  there  la  no 
'common  titl^.*  nor  'commnnlty  of  right,' 
or  ot-  'interest  in  the  sabject-mat^r^* 
among  these  individuals;  but  where  thwv 
is,  and  because  there  Is,  merely  a  commn- 
nlty of  Interest  ami)i\g  them  In  the  quea- 
tlousotlaw  and  fact  involved  In  the  gen- 
eral controversy,  or  in  the  kind  and  fi>rm 
of  relief  demanded  and  obtained  by  or 
against  each  individual  member  ol  the  ua- 
merouB  body."  See,  also,  section  374.  In 
Orton  V.  Madden.  75  Ga.  88,  It  waa  held 
that  equity  "  will  entertain  a  bill  to  avoid 
a  multitude  of  salts  by  establlsblng  a 
right  in  favornf  oragalnstseveral  persons 
which  is  likely  to  be  tbe  subject  of  legal 
controversy,  or  In  similar  cases."  And  see 
Jolinaon  v.  O'Donnell,  Id.  453.  In  thecase 
ot  McHenry  v.  Hazard,  45  N.  Y.  580,  It  ap- 
peared that  an  obligation  was  obtained 
from  theplalntlfl  by  fraudulent  representa- 
tions. A.  and  B.  both  claimed  to  own  it  by 
assignment.  Each  commenced  an  action 
against  him.  and  claimed  in  hostility  ta 
eachother;  and  Itwas  held  thatbe  might. 
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daring  the  pendency  of  the  actions  agalnirt 
blu.  briDga  eeparats  aalt  against  botb 
claimantB  to  be  relieved  from  tbe  contract 
on  the  ground  of  frand  therein,  andbrwb, 
J.,  delivering  the  opinion  of  the  court,  ob- 
served that  "it  was  a  prominent  motive, 
In  constltutlnK  a  single  conrt,  having  Ju- 
risdiction in  law  and  equity,  to  remedy 
thebiconTmlenee  which  existed,  when  legu 
and  equitable  remedies  were  administered 
by  separate  tribunals,  of  obliging  parties 
to  resort  totwocuurtstodetermlno  rights 
connected  with  a  single  transaction;"  and 
that  conferring  such  power  upon  the  conrt 
was  "dcAlgned  to  prevent  unnecessary 
litigation,  and  to  enable  parties  tu  bring 
Into  onesnltall  the  elements  of  the  cuntro- 
versy  lor  the  purpose  ot  a  complete  and 
final  adjudication.  *  Again.  In  the  case  of 
Board  v.  Deyoe,  77  S.  T.  219,  It  appeared 
that  a  county  treasnrer,  under  authority 
to  Issue  notes  for  money  advanced  to  the 
county  for  a  certain  amount,  had  fraudu- 
lently Issued  notes  for  a  much  larger 
amonot.  Some  of  tbe  daims  against  tbe 
county  were  valid,  while  others  were  not. 
Thirty-one  persona  holding  these  notes 
had  brought  separate  actions  thereon 
against  the  county,  and  others  Intended 
to  do  BO.  Tbe  petition  brought  at  the  In- 
stance ot  the  county  alleged  that  It  could 
not  be  ascertained  who  were  the  rightfnl 
owners  of  tbe  debt  owing  by  the  county, 
t«r  buw  much  thereof  was  doe  to  either  of 
the  bolders  of  tbe  notes,  and  that  sepa- 
rate litigation  with  each  would  Bubject  tbe 
plaintiff  to  great  expense.  Upon  demur- 
rer to  tbe  complaint.  It  was  held  that  tbe 
plaintiff  wan  entitled,  upon  equitable  prin- 
ciples, to  Implead  the  holders  of  the  notes 
for  the  purpose  of  having  their  respective 
rights  and  the  liability  of  the  county  de- 
termined In  one  aetton;  that  tbedatms 
were  of  tbe  came  general  cbaracter;  and 
the  action  was  mcdntaloable  for  the  pur- 

fiose  of  preventing  a  multiplicity  of  ealts. 
n  reply  to  the  suggestion  that  the  plaln> 
tiff  In  the  present  case  should  not  be  al- 
lowed to  consolidate  all  these  claifh  cases 
into  one,  because  he  himself  was  responsi- 
ble for  tbelr  existence,  he  having  filed  his 
claim  to  the  projKr^  in  every  Instance 
where  a  levy  thereon  was  made,  which  he 
was  not  absolutely  compelled  to  do.  It 
may  be  said  that  In  filing  such  claims  be 
only  availed  himself  of  one  of  the  methods 
which  the  law  gave  hira  for  the  protection 
of  hiB  alleged  rights,  Tbe  fact  that  he  re- 
sorted to  a  statntoiT  remedy  la  eaeh  ease 
ahonld  not,  we  think,  deprive  Mm  of  the 
more  raluable  remedy  In  equity  of  having 
aH  tbla  litigation  terminated  by  a  single 
verdict  and  Judgment,  the  more  especlaJly 
an  sn  doing  could  in  no  way  Injure  any  of 
tbe  parties.  Whether  or  not  the  agree- 
ment between  talm  and  Wofford  ccmstltut- 
ed  such  a  fraod  upon  the  creditors  ot  Wof- 
ford as  would  Invalidate  Dobbins*  title  to 
tbe  land  was  a  qaeetlon  involved  in  idl 
tbe  claim  cases,  and  was  a  vital  one  In 
each.  Upon  Its  determination  depended. 
In  ovary  one  of  these  cases,  the  subjection 
or  non-snbjectlon  of  the  property ;  and  we 
are  anable  to  perceive  why.  In  Josttce  and 
upon  principle,  thla  qwattoo  should  not  be 


determlued  once  for  an,  and  tbos  finally 
settle  in  one  Judgment,  without  having 
numeruus,  tedious,  and  expensive  trials, 
the  rights  of  all  these  parties. 

2.  We  do  not  think  that  such  an  agree- 
ment as  1b  Bet  forth  In  the  second  head- 
note  was  necessarilyfraudulentas  tiKHinst 
the  creditors  o/  Wofford.  It  was  not 
shown  that  Burkbalter,the  plaintiff  In  eX' 
ecntton,  participated  ttaerMn.  There  was 
no  binding  obligation  on  Wofford's  part 
to  redeem  the  land  by  pchying  back  the 
purchase  money  with  lutercBt,  and  Dob 
bins  would  have  bad  no  power  tu  compel 
a  performance  of  this  agreement  by  Wuf- 
ford.  It  was  simply  a  privilege  of  which 
the  latter  might,  or  might  nut,  avail  him- 
sdf,  as  he  cbose.  Considered  even  a»  a 
bond  for  -Utlee.  no  part  of  the  purchaBe 
money  was  paid  by  wofford,  and  he  there- 
fore bad  no  leviable  Interest  In  tbe  land. 
To  make  such  an  agreement  fraudulenton 
the  creditors.  It  must  have  been  Intended 
to  defraud  them,  the  object,  and  not  the 
effect,  of  thec^reMnent.  being  tbe  trne  test 
of  Its  validity.  Upon  this  question  the 
master  reports  that  Wofford's  whole  con- 
duct was  a  laudable  effort  to  cause  his 
property  to  bring  full  value  for  tbe  benefit 
of  his  creditors,  and  be  further  reports 
tbat  there  wasnofraud  whatever  through- 
out the  entire  transaction  In  the  conduct 
or  Dobbins.  Tbe  fact  that  Dobbins  agreed 
that  Wofford  shonld  have  tbe  crop  apun 
the  land  at  the  time  ot  the  saleconid  not  In- 
validate hlB  title  to  the  land  Ittielf ;  and  If, 
by  this  arrangement,  tbe  title  to  the  crop 
passed  Into  Wofford,  It  was  subject  to  ex- 
ecutluns  against  him,  and  the  creditors 
could  have  bad  It  levied  upon.  Tbe  agree- 
ment that.  In  case  Wofford  tailed  to  re- 
deem tbe  land  within  the  time  agreed 
open,  the  ancceediag  year's  crop  should 
be  the  property  ot  Dobbins,  was  entirely 
immaterial,  because  the  same  would  have 
been  bis,  as  the  owner  of  tbe  land,  with- 
out any  such  agreement. 

8.  The  master  baTing  found  tbat  the 
title  of  Dubblnsto  the  land  in  controversy 
was  wholly  tree  from  fraud,  such  finding 
negatives  the  liability  of  tbe  property  to 
be  subjected  to  any  part  of  the  debts  of 
the  plalntlOs  lu  II.  fn.,  or  any  of  them.  The 
fact  that  Wofford  transferred  bis  rieht  to 
pay  for  and  rede«n  tbe  land  tu  another, 
to  wbum  Dobbins  paid  a  valuable  coneld- 
eratlon  for  tbe  extinguishment  ot  thlH 
right,  could  not,  under  the  facta  of  this 
case,  be  a  fraud  upon  the  eredlton  of  Wol- 
ford.  He  had  paid  nothing  whatever  for 
this  right,  and  It  appears  to  have  been  a 
mere  gratuity  to  him  on  tbe  part  of  Dob- 
bins. In  tbe  absence  of  actual  fraud,  and 
uf  any  Intention  on  the  part  of  DobblDB, 
Wofford,  or  Burbhalter  to  injure  the  sev- 
eral plalntltts  In  execntlMi  who  sought  to 
rabject  tbla  land  as  tbe  property  of  Wof- 
ford, the  fact  that  Dobbins  donated,  with- 
oat  valuable  consideration,  a  privilege  to 
Wofford.  which  the  latter  afterwardB  sold 
for  money,  and  which  Dobbins  purchased 
from  Wofford's  transferee,  does  not,  in  our 
opinion,  affect  tbe  honesty  or  legality  of 
Dobbins'  title  tu  the  land.  Judgment  af- 
firmed. 
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iSuiprnM  Court  of  Qeorgta.  Jnlj  90, 1891.) 

UASntft  AITD  BkKTANT— N'EOLIQBSOB— AonON  TOR 

Injuries — Jtmi — iKBTHucrioNa. 
1.  A  railroad  company  whloh  has  perfbrmed 
the  duty  of  inspecting  and  keeping  In  safe  con- 
dition its  track  and  road-bed,  with  that  degree 
of  diligence  which  the  law  requires  of  It,  is  not 
liable  in  damages  to  one  of  its  engineers  for  In- 
juries occasioned  by  running  his  engine  into  a 
washout  or  chasm  caused  by  a  sudden,  most  vlO' 
lent,  and  unprecedented  rain-fall,  Buch  as  the  old- 
est inhabitants  of  the  neighborhood  had  nerer 
before  witnessed;  the  calamity  being  directly  at- 
tributable to  the  act  of  God,  for  wtuoh  no  indi- 
vidual or  corporation  Is  ever  held  responsible. 

3.  After  a  Jury  has  been  stricken  to  try  a 
cause,  It  Is  not  error  to  refuse  to  allow  a  restrik- 
Ing  because  counsel  for  one  of  the  parties  simply 
states  in  his  place  that  be  had  by  oversight  felt 
on  the  jury  a  man  who,  for  reasons  alleged, 
would,  in  bis  opinion,  be  partial  and  preludlced 
agidnst  his  client;  it  not  appearing  tliat,  eren 
if  these  things  were  true,  any  dUigraice  had 
been  shown  to  ascertain  the  same,  or  that  they 
might  not  easily  have  been  known  oyiooper  ana 
timely  inquiry. 

8.  Upon  the  tzial  of  an  action  for  personal 
injuries  against  a  railroad  company  by  one  of  Its 
engineers,  after  admitting  evidence  tending  to 
show  that  such  engineer  was  experienced  and  re- 
liable, it  was  error  to  charge  tiiat,  as  throwing 
light  on  tbe  question  whether  or  not  he  was  to 
blame,  the  Jury  might  consider  his  character  us 
an  experienced  and  reliable  engineer,  if  such 
oharaoter  had  been  shown  by  the  testimony,  the 
evidence  mentioned  not  being  relevant  upon  this 
particular  issue. 

4.  Whether  or  not  an  engineer  exercised 
proper  diligence  in  looking  out  for  defects  in  the 
track  is  a  question  for  the  jnry,  is  determining 
which  they  should  take  into  oonslderatlont  be  va- 
rious other  duties  which  he  was  required  to  per- 
form in  managing  and  running  his  engine. 

5.  When,  in  its  charge,  the  court  mentions 
and  emphasizes  a  certain  issue,  and  informs  the 
Jury  that  the  pressure  of  the  case  Is  upon  that 
issue,  it  should  be  oarefnl  not  to  use  in  this  con- 
nection language  which  may  oonflne  the  Jnry, 
in  the  determination  of  this  Important  issue,  to 
a  portion  only  of  the  facts  and  circumstances 
pertinent  thereto;  but,  on  the  contrary,  should 
so  frame  Its  instructioiu  that  they  may,  in  arriv- 
ing at  the  truth,  have  in  mind  and  give  proper 
weight  to  the  theories  of  both  sides,  and  the 
proof  oflered  in  support  thereof.  Hence  where 
the  court,  In  charging  upon  a  vital  question,  as 
above  set  forth,  calls  attention  in  detail  to  par- 
ticular facts  favorable  to  one  side,  it  would  be 
better  to  call  attention  in  like  manner  to  the 
facts  favorable  to  the  othw  side,  Instead  of  us- 
ing, as  to  them,  general  terms  which,  however 
intelligible  to  a  trained  iMal  mind,  may  not  im- 
press as  intended  the  mioas  of  Jurors,  who  are 
non-professional  men. 

Blicelbt,  C.  J..  diaaeoUog. 
{SuUal)U8  by  the  Court.) 

Error  from  superior  conrt*  Bibb  coanty ; 
A.  L>.  Miller,  Judjce. 

B.  F.  X^yoD,  for  plaintiff  In  error.  Depaa 
A  Bitrtlettt  tor  detendant  in  error. 

Lumpkin,  J.  1.  The  testimony  la  this 
caHB  was  quite  voluinlnous.  After  a  care- 
ful examination  of  It,  we  find  that  the  tol- 
lowlniT facta  Indisputably  appeared:  The 
culvert  under  the  embankment  where  the 
waehuut  occurred,  which  was  near  the 
126th  miie-po8t  Irom  Macon,  was  eon- 
Btructed  in  185S,  wtiB  properly  built,  watt 
sufficient  in  all  ordinary  atoriDs  and  Ireeh- 
eta  to  carry  off  all  the  water  which  had 


to  pass  thrungh  It,  had  withstood  the 
storms  nf  nearly  30  years,  and  Immediate- 
ly preceding  the  fcreat  ralU'Storm  which 
caused  the  washout  was  apparently  in  a 
perfectly  safe  condition.  That  raln-sturm 
was  sudden,  violent,  and  unprecedented. 
The  oldest  Inhabitants  of  the  neigbbor- 
hood  had  never  before  witnessed  one  like 
It,  and  the  culvert  bad  never  been  subject- 
ed to  such  a  flood  as  this  storm  caused. 
One  Jordan,  who  was  th(*n  a  section-mas- 
ter ot  the  railroad,  having  charge  of  the 
section  on  wblcb  this  accident  occurred, 
saw  this  culvert  about  12  o'clock  on  the 
day  the  washuat  occurred.  It  was  then 
apparently  In  good  condition,  and  he  ex- 
amined it  sufficiently  to  satiafy  hlma^l 
there  was  no  reason  to  apprehend  any 
danger  at  this  point.  At  thetlme  he  made 
this  examination  the  barrel  of  tbe  culrert 
was  not  bait  full  ol  water,  and  the  rain 
was  falling  lightly.  Being  aatlafled  that 
tbe  culvert  was  In  Its  usual  good  condi- 
tion, and  perfectly  safe,  be  went  to  anoth- 
er placeon  the  railroad, near  the  123d  mllo 
post,  knofvn  as  '*The  Slide,"  where  be  ap- 
prehended there  might  be  danger,  as  an 
accident  had  occurred  there  before.  While 
Jonlan  and  blsbands  wureat  "TtaeSUde." 
which  was  the  place  on  this  section  at 
which  there  was  more  likely  to  be  danger 
than  anywhere  else,  the  rain  was  falling 
very  lightly,  and  there  was  nothing  to  In- 
dicate that  such  a  thing  as  a  waterspout 
had  occurred,  or  would  be  likely  to  occur, 
lour  miles  below,  where  tbe  culvert  was 
situated.  Besidestbe  above  facta,  concern- 
ing which  we  think  therecan  be  ao  dispute, 
we  desire  to  allude  briefly  to  some  other 
portions  of  the  testimony.  Mr.  Kent,  the 
engineer,  himself  testified  thathe  had  never 
recognized  tbe  place  where  this  culvert 
was  located  as  a  dangerous  one,  and  that 
It  was  as  safe  here  as  any  place  on  the 
road,  according  to  his  knowledge.  The 
train  was  dua  at  tbe  place  where  the  acci- 
dent occurred  about  8  o'clock  In  the  after- 
noon, but  probably  reached  there  a  little 
after  tbaC  time.  The  evidence  does  not 
accurately  show  what  time  elapsed  be- 
tween the  washout  and  the  arrival  of  the 
train.  This  time,  as  we  gather  from  a 
consideration  of  the  testimony  of  all  the 
witnesses  whose  evidence  bore  upon  this 
question,  was  somewhere  between  30  loln- 
ntes  and  two  hours  and  a  half.  This  ease 
was  before  this  court  at  theOctober  term, 
1889,  and  Is  reported  in  84  Qa.  851. 10  8.  E. 
Bep.  965.  The  last  head-note  of  that  de- 
cision Is  In  the  following  language:  ~Tbe 
presMure  of  the  case  Is  upon  the  question 
whether  the  company  was  negligent  In 
not  knowing  of  the  washout,  so  as  to 
have  given  tbe  plaintiff  due  notice  and 
warding;  and  this  is  a  question  for  the 
jury,  under  proper  Instructions  by  tbe 
court."  in  the  opinion,  delivered  by  Jus- 
tice Blandfokd,  we  find  tbe  following 
words  on  page  35({,  84  Ga.,  and  page  90S. 
10  S.  £.  Hep.:  "Tbe  questlfm  Is,  was  the 
railroad  company  negligent  In  not  know- 
ing of  the  waahottt,  so  as  to  haveglTeo 
tbe  plaintiff  due  notice  and  warning? 
This  was  a  question  of  fact  for  the  Jury. 
Did  the  ratlruad  company  have  time  to 
know  the  washout  had  occurred,  so  that 
It  would  be  cbargeable  with  notice  th«r^ 
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,  ol?  If  the  company  knew,  or  coald  have 
*  known,  of  this  washout  by  the  exercise  ol 
ordinary  and  reasonable  care  and  dlll- 
geace,  tt  woald  aeem  from  the  authorities 
that  it  would  be  liable  to  the  plaintiff  for 
the  damaf^  he  sustained.  Bat  If  It  did 
not  know  of  it.  and  If  there  was  no  neKH- 
drenre  on  the  part  of  the  company's  eerv- 
untaln  not  knowing,  or  trying  to  know, 
the  company  would  notbeliable.  It  seemn 
tu  ns  the  pressnro  of  the  whole  case  Is  ap- 
on  tills  point,  and.  In  the  charge  of  the 
court  as  contained  In  the  record,  we  do 
noc  thluk  that  this  point  was  prominent- 
ly brought  to  the  attention  of  the  Jory. 
This  la  a  matter  for  the  Jury  to  pass  upon 
on  another  trial  of  the  case. " 

Trying  the  case  by  the  test  thus  made, 
we  are  of  the  opinion  that  the  railroad 
company  has  concluslTely  shown  It  exer- 
ctHetiall  thatordlnaryand reasonable  cam 
and  diligence  required  of  It  bylaw.  The 
question  propounded  by  Justice  Bland- 
KOHD,  "Did  the  railroad  company  have 
time  to  know  the  washout  had  occurred, 
so  that  it  would  be  chargeable  with  notice 
thereof?"  must  be  decided  In  the  light  of 
the  eritabllshed  facts  of  the  case.  In  deter- 
mining whether  the  defendant,  after  the 
washout  occurred,  bad  siifBctent  time  be- 
fore the  accident  to  have  discovered  the 
danger,  and  to  have  given  warning  to 
tliosp  In  charge  of  the  approaching  train, 
reference  muRt  be  had  to  something  more 
than  the  mere  lapse  of  minutes  and  hours 
between  the  two  events.  If  a  servant  of 
the  company  had  been  at  or  near  the  cul- 
vert exactly  at  the  time  the  waahont  oc- 
curred, doubtless  he  could  have  gone  for- 
ward, and  met  the  train  in  time  to  warn 
the  engineer  of  the  danger  he  was  ap- 
proaching. Indeed,  it  may  be  true  that, 
after  the  washout  actually  occurred,  there 
may  have  been  sntllclent  time  for  an  em- 
ploye ol  the  company  at  "The  Slide,"  or 
anywhere  else  within  the  limits  of  the  sec- 
tion, to  have  gone  to  the  scene  of  the 
washout,  and  then  to  have  given  notice 
to  the  engineer  in  time  to  avert  the  acci- 
dent. But  it  seems  to  us  that  there  are 
other  questions  which  oaght  to  be  consid- 
ered and  determined  in  this  same  connec- 
tion. What  was  the  character  of  this  cnl- 
vert?  What  had  been  Its  condition  for 
more  than  a  quarter  of  acputnry,  and 
how  had  it  withstood  storms  and  cariied 
off  their  angry  waters  during  all  these 
years?  What  was  Its  condition  on  the 
very  day  of  this  unfortunate  accident,  but 
a  short  time  before  the  accident  occurred? 
What  examination  had  been  made  of  it 
by  the  section-master  Just  preceding  the 
washout,  and  what  conclusion  had  he 
reached  upon  the  question  of  Its  safety? 
Was  bis  conclusion  Justified  by  the  attend- 
ing tacts  and  circumstances?  Did  the 
light  rain  which  was  falling  at  "The 
Slide,"  where  the  section-master  was  en- 
gaged In  the  discharge  of  his  duty,  give 
any  premonition  that  a  waterspout  bad 
oct-nrred,  or  was  likely  to  occor,  at  the 
culvert,  tour  miles  below?  It  the  answers 
to  all  these  questions,  and  others  of  like 
kind  which  might  be  suggented,  establish 
the  tact  that  there  was  no  good  reowon  to 
expect  a  washout  at  this  point  at  all,  then 
It  was  not  legally  necessary  for  the  com- 


pany to  keep  this  place  under  constant 
watch.  We  thluk,  lu  view  of  alt  the  testi- 
mony contained  in  the  record,  that  no 
such  necessity  reasonably  appeared  to  ex- 
ist. There  was  far  more  i-eaann  to  care- 
fully guard  the  other  place  detfiguated  as 
"The  Slide,"  and  this.  It  seems,  was  being 
faithfully  done.  In  the  light  of  many 
years*  experience,  and  In  view  of  the  al- 
most numberless  tests  of  strength,  dura- 
bility, and  security  to  which  this  culvei*t 
had  been  subjected,  we  think  the  company 
was  Jnstlfied  in  concluding  on  this  partic- 
ular day  that  It  was  in  sate  condition  and 
wonld  remain  so.  Of  course,  if  the  com- 
pany, by  its  servants,  had  actually  known 
of  the  washout ;  or  the  circumstances  were 
such  that  it  ought  to  have  known  otitic 
time  to  warn  the  approaching  train ;  or  if 
the  tacts  showed  that  the  company  had  any 
reason  to  apprehend  danger  at  this  point, 
and  failed  to  provide  against  the  same,— 
then  undoubtedly  It  would  have  been  a 
catfe  of  such  negligence  on  the  part  of  de- 
fendant as  would  entitle  the  plaintiff  to 
recover.  But  we  do  not  think  this  negli- 
gence on  the  part  of  the  company  existed, 
and  are  of  the  opinion  that  the  proof 
shows  to  the  contrary.  B^lroad  com- 
panies are  under  legal  duty,  both  aa  to 
assengers  and  their  own  emploj'es,  to 
eep  their  tracks  and  road-beds  In  a  safe 
condition,  and  every  euKlneer  has  the 
right  to  assume  that  this  duty  will  he  ob- 
served. The  facts  in  this  case,  however, 
show  that  the  defendant  complied  with  ita 
duty  in  these  respects,  at  least  to  the  ex- 
tent of  exercising  all  "ordtnaiy  and  rea- 
sonable care  and  diligence.  *  The  simple 
truth  is,  this  calamity  was  occasioned  by 
an  unusual  and  unexpected  cause,  so  aw- 
ful in  Its  nature,  and  so  disastrous  In  Its 
consequences,  that  no  human  being  cotild 
have  foreseen  It,  or  ought,  In  Justice,  to  be 
chargeable  with  upgllgence  for  having 
failed  to  provide  against  it.  It  was  the 
act  of  God,  and  the  authorities  holding 
that  no  individual  or  corporation  Is,  or 
ever  ought  to  be,  held  responsible  for  Ula 
acts,  are  so  strong,  so  numprous,  and  so 
well  recognized,  it  Is  unnecessary  io  cite 
them.  Our  conclusion,  thei-efore,  is  that, 
even  upon  the  line  suggested  for  a  proi»er 
solution  of  this  case  In  the  opinion  deliv- 
ered by  Justice  BLANOFoHo,aboveqoQted, 
the  verdict  was  unwarranted  by  uie  evi- 
dence, and  ongbt  not  to  stand. 

2.  The  correctness  of  the  proposition 
announced  In  the  becond  bead-note  Is  sutfl- 
clentiv  apparent  without  discussion. 

8,  4.  It  was  contended  by  defendant 
upon  the  trial  that  plalntltt,  by  exercising 
proper  care  in  looking  out  for  dangerous 
places  in  the  track,  might  have  seen  the 
washout  in  time  to  stop  his  engine  before 
running  Into  It. and  thus  have  averted  the 
terrlblecalamity  which  occurred.  Whether 
or  not  this  contention  of  defendant  was 
well  founded  was  one  of  the  questhms  to 
be  pnssed  upon  by  the  Jury,  and,  In  deter- 
mining it.  It  was,  of  course,  proper  for 
them  to  tuke  Into  consideration,  not  only 
tlie  duty  which  devolved  upon  the  engineer 
of  looking  out,  but  nlso  the  various  other 
duties  it  was  necessary  tor  liliu  to  perform 
In  managing  and  running  his  engine,  the 
state  of  the  weather,  and  all  other  perti- 
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nent  facts  shown  by  the  testimony.  But, 
Id  solving  the  question  whether  or  not  the 
uDKineer  was  negllgeot,  the  facts  that  he 
was  experienced,  and  had  previously  been 
reliable,  were  not  pertinent.  These  factH 
may  bave  been  relevant*  and  proper  to  be 
coDBldered  by  the  Jury  with  reference  to 
other  qnesttona  Involved  In  the  case,  but 
they  were  not  so  as  to  the  particular  Issue 
with  which  we  are  now  dealing.  Hence  it 
was  error  tor  the  court  to  charge  the  Jury 
they  might  consider  them,  if  shown,  as 
throwing  light  un  the  question  whether 
or  not  the  engineer  was  to  blame.  In  the 
case  ut  Hailroad  Co.  v.  Newton,  85  Gau517. 
11  S.  E.  Rep.  776,  substantially  the  same 
question  was  passed  upon  by  this  court. 
That  was  a  suit  by  a  widow  fur  tbe  hom- 
icide of  her  husband,  alleged  to  bave  been 
occasioned  by  the  negligence  of  the  rail- 
road. The  deceased  was  not  an  employe 
of  the  company,  but  nevertheless  one  of 
tbe  defenses  wasthathe  could  have  avoid- 
ed tbe  Injury  by  the  exercise  of  ordinary 
care  and  diligence,  and  this  court  held 
that  upon  this  issue  It  was  not  admissible 
to  show  his  character  was  that  of  a  pru- 
dent and  cautious  man.  The  authorities 
there  cited,  on  page  526,  85  Oa.,  and  page 
777,  11  S.  E.  Bep.,  sustain  tbe  ruling  then 
made  by  this  court,  and  are,  we  think,  in 
point  apon  tbta  particular  branch  of  tbe 
caae  at  bar.  - 
6.  The  charge  of  the  able  and  learned 

judge  who  tried  this  case  In  the  court  be- 
»w  was  clear,  comprehensive,  and  In  the 
main  a  correct  exposition  of  the  law  ap- 
plicable; but  In  certain  particulars,  to 
which  we  shall  presently  refer,  it  did  not 

§ resent  aa  fuUy  as  it  might  have  done  tbe 
efenae  of  the  railroad  upon  the  moat  vital 
and  important  Issue  In  the  case.  To  ex- 
plain our  meaning,  we  make  tbe  following 
extract  from  tbe  charge  in  reference  to  tbe 
question  whether  or  nut  the  railroad  com- 
pany was  negligent  in  not  knowing  of  the 
washout,  so  as  to  give  Kent  warning: 
"Now,  Che  Jury  will  observe  that  right 
here  la  the  main  contention  of  the  railroad 
company,  if  Kent,  the  plaintitr,  was  not 
at  fault  on  his  part ;  for.  If  yon  abould  find 
Kent  free  from  blame  or  negligence  in  this 
occurrence,  tbe  pressure  of  the  case  would 
be  upon  this  iKsue:  Was  tbe  railroad 
company  negligent  in  not  knowing  o(  the 
wa«bout,  au  as  to  bave  given  KeoLthe 
pialntltf,  due  notice  and  warning?  This, 
gentlemen,  is  a  question  of  fact  for  yon. 
Tt  is  for  you,  und  you  alone,  to  decide, 
after  a  careful  study  and  examination  of 
all  the  tratlmony  bearing  upon  that  polut. 
At  what  hour  did  the  rain-Tall  occur  that 
caused  the  waahuut?  At  what  point  on 
the  road  waa  tbe  train  at  that  hour? 
How  far  was  the  train  at  that  time  from 
the  place  where  the  washout  occurred? 
And  now  long  a  period  of  time  was  cun- 
aumed  by  the  train  In  traversing  the  in- 
tervening distance?  Find  oat  from  the 
testimony,  aa  nearly  ajs  you  can,  how  long 
that  period  of  time  was.  Was  that  peri- 
od of  time  sufficiently  long  forthe  railroad 
company,  by  the  exercise  of  ordinary  and 
reasonable  care  and  diligence,  to  have  dis- 
covered the  washout,  and  given  Kent  due 
notice  and  warning  of  Its  existence?  Xt 
you  find  from  the  eTldoine  thata  aulBclent 


length  of  time  Intervened  between  the  hour 
the  washout  occurred  and  the  time  of  the 
acciclent,  ao  that,  by  tbe  exercise  of  ordi- 
nary and  reasonable  care  and  diligence, 
tbe  railroad  company  could  bave  discov- 
ered tbe  waahuut  and  given  notice  to  the 
plaintiff,  then  they  would  be  chargeable 
with  notice  of  the  existence  of  the  wash- 
out. Butif  fluflaclent  tlmebad  not  elapsed 
so  that,  by  tbe  exercise  of  ordinary  and 
reaaonable  care  and  diligence,  the  railroad 
company  could  bave  discovered  the  wash- 
out, then  they  would  nut  be  chargeable 
with  that  notice.  So  you  will  see,  gentle- 
men of  the  Jury,  a  great  deal  depends  right 
there  on  your  finding  as  to  the  amount  of 
time  that  intervened;  and  whether  the 
amount  of  time  was  eufflclent  for  the  rail- 
road company, by  the  exercise  of  ordinary 
care  and  diligence,  to  have  discovered  that 
washout  and  given  warning."  Tbe  ob- 
jection to  this  charge  is  that  it  lays  great 
streaa  upon  the  amount  of  time  elapsing 
between  the  washout  and  the  accident, 
without  calling  attention  to  other  facta 
and  circumstances,  which  were  of  as  great 
impurtance  as  tbe  mere  length  of  time  In- 
tervening between  these  two  events.  We 
have  already  Intimated  In  the  first  divis- 
ion of  this  opinion  what  some  of  these 
facts  and  circumstances  were,  and  will 
again  refer  to  them  tn  auggeatlng  what,  la 
our  opinion,  would  have  been  a  proper 
addition  to  the  charge.-  Tbe  effect  of  the 
charge  quoted  was,  we  fear,  to  exclude 
from  the  consideration  of  the  jury  the  real 
defense  of  the  railroad  upon  this  most  im- 
portant branch  of  .the  casa  It  la  true  the 
charge  dues, In  efiect.say  In  more  than  one 
place  that  if  tbe  railroad  did  not  have 
time, "  by  the  exendae  of  ordinary  and  rea- 
sonable care  and  diligence,  **  to  discover 
the  washout  and  give  notice  oflta  exist- 
ence, it  would  not  be  liable;  but  the  use 
of  these  general  terms  last  above  quoted 
was  not  sufficient  to  properly  direct  the 
minds  of  the  jury  to  the  facts  they  oaght 
to  consider  In  determining  whether  or  not 
the  company  did  observe  due  diligence  In 
this  respect.  It  la  more  than  likely  (be 
Jury  understood  the  court  to  mtian  that, 
if  the  employes  of  the  company  had  time 
to  go  from  where  they  were  to  tbe  wash- 
out after  It  occurred,  discover  its  exist 
ence,  and  then  go  back  and  stop  the  ap- 
proaching train,  the  company  was  lia- 
ble ;  and.  as  he  had  already  Inatrncted  the 
jury  that  the  pressure  of  the  case  would 
be  upon  this  Issue,  the  chaise,  taken  as 
a  whole,  was  not  sufficiently  full  to  do  the 
railroad  company  justice.  It  would  bare 
been  better,  we  think,  if  the  judge  had 
added  to  thischargesomesucbianguageaa 
the  following:  "In  deciding  whether  or 
not  the  railroad  company  exercised  rea- 
sonable care  and  diligence  In  discovering 
the  washout,  you  may  take  into  conalder- 
atlon  the  character  of  the  culvert,  tbe 
length  of  time  it  had  stood,  Ita  condltioo 
on  the  day  of  the  accident,  the  examina- 
tion (If  any)  made  by  the  section-master, 
and  the  character  of  tbe  raln-fatl  at 'The 
Slide*  un  the  day  of  the  calamity ;  and  Id 
this  connection  you  may  determine 
whether  or  not  there  was  sufficient  reason 
for  the  company's  aervauts  to  apprehend 
a  washout  would  occur  at  tbla  point,  or 
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to  require  the  company  to  keep  this  cul- 
vert underspeciol  watch durlDK  that  day." 
The  charge  giren,  with  Bome such  addltioa 
aa  thlB,  would  have  required  the  Jury,  ae 
was  proper,  to  coDsIder  the  prool  offered 
by  both  sides  upon  the  coatrolllng  leeue 
Id  thecaae,  and  would  have  enabled  them 
to  fairly  determine  whether  or  not  the 
company  had  estabUahed  the  delenHe  it 
lied  upon,  vli.,  that  the  attendant  clrcnm- 
Btaucea  were  not  such  as  to  Indicate  that 
a  wosliout  was  to  be  apprehended  at  thia 
point,  and  consequently  that  due  care  and 
dillgrence  did  not  require  of  the  railroad 
company  any  further  inspection  or  watch 
OTer  the  cnlven  than  was  actually  given. 
Rale  0  of  the  railroad  company,  which 
waa  put  in  evldmee  by  the  plaintiff,  la  aa 
IoUowb:  "Should  a  aection-maater  hare 
reason  to  apprehend  waahes  or  Injury  to 
the  track,  bridgeB.  or  cnlverta.  by  rain  or 
storm  or  fiood,  he  mnst.  whether  by  day 
or  night,  paaa  over  his  section  fully  one 
hoar  preceding  the  pasHage  of  any  regu- 
lar tridn,  or  repair  to  the  place  known  to 
be  In  the  most  danger. "  Under  tblR  rule, 
the  sectton-master  Is  ojily  required  to  pass 
over  his  seetion  one  hour  preceding  the 
pamage  ul  trains,  when  he  has  "reason  to 
apprehend  washes  or  injury  to  the  track, 
brldgee,  or  culverts,  by  rain  or  storm  or 
flood."  Holding  thecompauy  by  Ite  own 
rule,  and  taking  into  consideration  the 
real  contest  In  tbli  eaae  aa  made  by  tbe 
pleadings  and  tbs  evidence.  It  becomes  ap< 
parent  that  the  must  laaportant  question 
to  be  detsnnlned  was  whether  or  not 
there  was  reason  to  apprehend  that  this 
wasbout  would  occur  we  think,  for  the 
reasons  above  given,  thlsquestlon  was  not 
prop«4y  submitted  to  the  Jury.  A  ruling 
of  tbe  supreme  court  of  Minnesota,  In  tbe 
case  of  Gates  r.  Railway  Co.,  88  Minn,  lie, 
9  N.  W.  Sep.  579,  ao  aptly  oonears  with 
and  Ulustrates  tbe  views  we  Jiave  above 
endeavored  to  express  that  we  quote, 
tbough  somewhat  lengthy,  tbe  charge 
given  by  the  trial  Judge,  and  the  remarks 
coDcemlng  Itmade  by  tbe  reviewing  court. 
The  charge  giTen  was  as  follows:  "Itia 
the  duty  ol  those  who  use  hasardom 
ajgenelea  and  instrumentalltleB  to  control 
tbeaa  earefully,  and  to  adopt  every  ordi> 
nary  known  and  asoally  approved  iuven- 
tioD  to  lessen  tbe  danger,  and  to  guard 
against  every  ordinary  probable  danger 
by  snch  means  as  ordinary  prudence 
would  suggest  or  dictate.  Railroad  com- 
panies are  bound  to  take  notice  of  tbe 
topography  of  the  country  along  their 
lines  of  road,  and  to  take  notice  of  the 
climate  in  which  tbrir  roads  are,  and 
about  the  storms  and  floods  that  annual- 
ly occur  In  those  tocalltlee,  and  make  all 
necessary  gnards  against  danger  uaused 
by  ordinary  and  usaaUy  severe  storms  of 
the  ItkcallQr  where  the  road  is  located.  It 
waa  tlie  duly  of  defendant  to  so  constmct 
Ita  road  as  to  make  it  reasonably  saleaad 
to  gniard  againat  washouts,  land-slldea, 
aad  obstructions,  which  endanger  tbe 
Uvea  of  the  paseengers  and  employes  paas- 
taiK  over  the  same;  and  any  n^ect  of  the 
detoadant  In  that  bebaU  would  make  It 
liable  to  theplalntUr,  it  such  neglect  caused 
tbe  injury.  U  waa  the  doty  of  the  di^fend- 
ant  to  keep  Its  road  in  suitable  and  sale 


repair,  and  keep  and  malntam  suitable 
dltchee  and  culverts,  at  suitable  and  prop- 
er places,  to  carry  off  the  surplus  water 
running  down  upon  the  track  or  road  of 
tbe  defendant  company ;  and  the  neglect 
of  the  defendant  to  perform  that  duty.  II 
such  neglect  was  tbe  cause  the  accident, 
will  make  tbe  defendant  liable."  Referring 
tothlBchnrge.tbesnpremeoourt  held  that, 
"notwithstanding  the  court  also  In  gener- 
al terma  charged  the  Jury  that  the  degree 
of  care  and  prudence  required  of  the  de- 
fendant in  tbe  case  was  *  due  and  ordinary 
care,' '  reaponablecare,'  and  'ordinary  pru- 
dence,' the  charge,  aa  a  whole,  was  erro- 
neons;  for  the  Jury  may  have  anderatood 
from  It  that  It  was  the  absolute  duty  of 
tbe  defendant,  without  regard  to  the  de- 
gree of  care  used  by  It  to  effect  the  pur- 
pose, to  make  all  necessary  guards  against 
danger  caused  by  ordinary  storms,  and 
to  guard  against  land-slides,  washoats, 
and  obBtructioiia  which  might  endanger 
the  lives  at  paeoengers  and  employee,  and 
to  keep  its  road  in  suitable  and  safe  re- 

Sair. "  In  addition  to  wlwt  appears  la.  the 
Bad-note  Just  quoted,  Gilfil.un,  C.  J., 
in  the  opinion,  obserres,  ta  effect,  that, 
under  this  charge,  no  amount  of  care  and 

Em  deuce  la  guarding  against  stumn  and 
eeptttg  Its  road  in  suitable  and  sate  re- 
pair would  relieve  the  delendant  from  lia- 
bility If  the  ends  aimed  at  were  not  aecom- 
pUsbed.  Tbe  views  herein  expressed,  and 
supported  by  the  above  authority,  vrlW 
make  apparent,  we  think,  tbe  eoneetaeae 
of  the  proposlttoa  annouoeed  In  the  flftb 
head-note.  Judgawnt  reversed. 

Blroklky.  C  J.,  {dlmeotlag-)  On  a 
previous  writ  of  error,  (see  M  Ga.  VSl,  10  9. 
E.  Bep.966,)  the  right  of  tbe  plalnUff  to 
recover  was  resolved,  and  as  X  think  cor- 
rectly. Into  a  question  of  fact  for  decision 
by  the  Jury.  Upon  the  second  trial,  the 
court  committed  no  error  of  law  which 
affected  that  question  on  Its  substantial 
merits,  and,  while  the  verdict  may  or  may 
not  be  correct,  there  was  evldenra  to  sup- 
port It.  I  believe  the  presiding  Judge  did 
not  abuse  his  dtscretloo  In  denying  a  new 
trial.  For  this  reason  I  dissent  from  tbe 
JndKffieat  of  reTeraal. 


Amebicaa  Excbauoe  Nat.  Bank  v.  Gbob- 
ou  Conbtbuction  &  Invbstukkt  Co.  et 

Hi. 

(Supreme  Court  ff  Georgta.   July  20, 1691.) 

MBSOTIABLE  laniUIHSNTH— CHDOBaimiT  VOB  DlB- 
OOUKT  —  FOTBB  Or  FaBTIIBB  to  BZXD  FlRX— 
iUTIITCATIOH. 

1.  Where,  Id  -ordw  to  have  k  note  dlsooiuitBcl 
at  bank,  a  pextaer  indcarsed  It  in  bis  ows  name, 
and  also  in  the  partnership  name,  and  the  undis- 
puted evidence  shows  that  tbe  bank  would  not 
make  the  disoount  and  advanoe  the  money  with- 
out the  latter  IndoraeaMut,  there  was  no  groand 
la  tbe  evidence  ior  obaiqclng  the  jary  as  to  what 
was  tbe  siEeet  of  tbe  tranaaotiloa,  if  it  was  based 
on  tbs  credit  of  the  one  partner  0&I7;  and  thi» 
is  so,  idtbOBKh  the  bank  knew  that,  before  the 
partoership  uidorsenient  would  be  blndiDS  on  the 
lira,  ratinoatlon  by  the  other  partner  would  be 
essential. 

8.  An  Indorsement  In  the  partnership  name 
to  ndse  fands  for  the  iodersinK  pmrtner  or  f cr  a 
third  person  wUl  not  bind  the  partoenhip  with- 
out  raOflcatlea,  <tbe  bank  disooaattng  the  pogsv 
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knowing  such  nttlfloatlon  to  be  neoessary.)  al- 
though  the  fuods  bo  entered  In  the  bank-books  to 
the  credit  of  the  partnership,  and  afterwards 
drawn  oat  on  checks  of  the  partnership  signed 
by  t^e  partner  not  privy  to  the  transaction.  The 
execution  of  saoh  obecks  without  notice  that  the 
funds  were  raised  on  the  partnership  credit,  or 
1^  an  indonement  In  the  partnership  Dame,  will 
not  amoQDt  to  a  raUfloation.  Bnt  if  the  proceeds 
of  such  checks,  or  some  of  them,  be  used  for  the 
beneflt  of  the  partnership,  and  any  of  them  be 
retained  adiev  notice  of  the  material  facts  has 
been  acquired,  this  will  be  a  ratification,  no  ofEar 
being  made  to  return  them. 

3.  If,  after  acquiring  such  notioe  and  after 
a  dissolution  of  the  partnership,  the  partner  in- 
forms the  bank  in  writing  that  De  has  bought  oat 
his  copartner'd  interest,  and  will  pay  the  notes 
of  the  firm,  as  he  has  assumed  the  linn's  liabili- 
ties, the  prima  faoie  effect  of  suoh  writing  is  to 
ratify  the  Indorsement;  but  the  writing  is  am- 
biguous, and  is  open  to  explanation  by  extrinslo 
evidence  as  to  wnetber  there  was  an  intention 
to  ratify  the  indorsement  or  not. 
(Sytlabua  by  the  Court.) 

Error  from  city  coart  ot  Bicbmond ;  W. 
F.  KvK.  JudKe. 

jQff.  B.  Cummfng  and  Bryaa  Cummlng, 
tor  plalntlR  in  error.  J,  B.  Lsmar«  for  de- 
ItondantB  in  error. 

Bleckley,  G.  J.  1.  The  char^  ot  tbe 
eourt  excepted  to  In  the  third  and  foartb 
pounds  uf  the  motion  for  a  new  trial  wae 
baned  on  the  hypotheslB  that  the  money 
mtieht  have  been  loaned  on  the  credit  of 
R.  P.  Stbley.  No  anch  byputhesla  arises 
out  of  the  evidence.  On  the  contrary,  the 
only  testimony  on  the  sublect,  that  ot  the 
vice-president  of  the  bank,  was  express 
that  the  bank  refoaed  to  dlscnuntthe  note 
onless  it  was  flrat  Indorsed  hy  the  firm  of 
R.  P.  &  O.  T.  Sibley,  and  passed  tbrouffb 
their  regular  account;  that  the  note  was 
discounted  upon  the  credit  of  the  Indorse- 
ments, and  the  bondn  deposited  as  collat- 
eral security ;  that,  wben  first  offered  tor 
discount,  the  Indorsement  of  R.  P.  &  G.  T. 
Sibley  was  not  on  the  note;  and  that  the 
bank  never  agreed  to  discount  It  until 
their  name  was  indorsed  on  It.  but  ex- 
pressly refused  to  do  so,  In  consequence  of 
which  refusal  the  note  was  Indorsed  by  H. 
P.  Sibley  In  their  name.  Moreover,  the 
money  was  entered  to  their  credit  In  the 
books  of  the  bank,  and  so  stood  until  It 
was  drawn  out  on  checks  signed  Id  the  firm 
name  by  O.  T.  Slhley.  True,  the  bank 
icnew  that  the  Indorsement  of  the  Arm 
was  an  accommodation  indorsement,  and 
that  the  ratification  of  It  by  G.  T.  Sibley 
was  necessary,  bnt  It  was  expected  tliat 
each  ratification  would  take  place  and  the 
Indorsement  be  made  effectual.  This  be- 
ing BO,  the  cbni^e  of  the  coort  was  error, 
and,  while  this  error  might  have  been 
harmlfss,  It  may,  on  the  other  hand,  have 
been  hurtful.  lu  view  of  all  the  facts  of 
the  case  and  the  finding  of  the  Jury,  we 
consider  it  eaoae  for  granting  a  new  trial. 

2.  Uncle  and  nephew  were  copartners, 
nnder  the  name  of  It.  P.  ft  G.  T.  Sibley,  as 
cotton  factors,  In  Augusta,  Ga.  The 
partnership  did  business  with  the  Ameri- 
can Exchange  National  Bank  otNew  York, 
and  Us  dealings  with  that  bank  ran 
through  a  considerable  time  and  em  braced 
many  transactionB.  R.  P.  Sibley,  the 
aenioF  partner,  was  president   tA  the 


(Ga. 

Geoi^a  Constractlon  ft  Improremrat 

Company.  That  company,  by  htiu  aa 
president,  executed  a  promissory  note  for 
fR.OOO,  dated  Augusta,  Ga.,  August  15, 
1888.  It  was  payable  at  the  American 
Exchange  National  Bank,  New  Turk,  to 
the  order  of  W.  H.  Penland,  and  doe  De- 
cember 1st  after  Its  date.  This  note,  bear- 
ing the  Indorsement  ot  the  payee  and  sev- 
eral others,  the  last  of  whom  was  R.  P. 
Sibley,  indorsing  as  an  Individual,  was 
offered  by  blm  to  the  bunk  for  discount. 
The  bank  declined  to  discount  it  without 
tbe  partnemhlp  indorsement  aluo,  and  even 
with  that  Indorsement  would  discount 
It  only  npon  condition  that  th»  money 
should  be  entered  to  theeredit  of  tbe  part- 
nership, and  puss  through  Its  acconnt  on 
the  books  of  tbe  bank.  The  bank  officer 
knew  that  the  Indorsement  was  for  ac- 
commodation, and  that,  to  render  It  bind- 
ing un  the  partnership,  the  ratlflcatlon  of 
tbe  Junior  partner  would  be  neoessary. 
This  ratification  the  uncle  promised  to 
procure,  and  the  bank  discounted  the  par 
per  on  the  24th  of  August,  1888.  By  letter 
addressed  to  the  partnership  at  Augusta, 
tbe  bank  cotumnnteated  information  at 
once  that  the  note  of  theconstruction  and 
Investment  company  bad  been  discounted 
and  the  firm  credited  with  the  proceeds. 
R.  P.  Sibley,  also  as  president,  by  a  letter 
similarly  addressed,  gave  Information  to 
the  firm  that  the  bank  had  diseounted  tbe 
note, "  and  placed  to  yonr"  credit.  Both 
of  these  letters  disclosed  the  amount  of 
the  note,  and  the  nnme  of  tbe  maker,  but 
neither  of  them  gave  any  further  descrip- 
tion of  the  Instrument,  or  mentioned  any 
of  the  Indoreements  or  Indorsers.  It  Is  al- 
together improbable  that  any  fraud  was 
Intended  by  tbe  bank  on  the  partnership. 
It  expected  actual  knowledge  of  the  In- 
dorsement to  be  communicated  by  the 
partner  who  was  present  to  tbe  one  who 
was  absent.  Moreover,  It  refused  to  sub- 
ject the  avails  of  the  Indorsement  to  the 
order  of  anyone  save  the  partnf rahlp.  It 
retained  the  fund  as  partnership  assets 
entered  to  the  credit  of  the  partnerahlp  In 
the  partnership  acconnt  with  the  bank, 
and  did  nut  afterwards  pay  out  the  mon- 
ey, except  on  checks  of  the  partnership;  all 
of  them,  so  far  as  appears,  were  signed  by 
the  absent  partner.  No  copy  of  any  of 
the  checkHls  In  the  record,  but  presumably 
they  were  not  drawn  upon  any  particular 
fund.  They  were  some  20  In  number,  and 
the  aggregate  amount  covered  by  them 
was  about  $100,000;  tbe  balance  to  the 
credit  of  the  partnership,  at  one  time  after 
this  fund  was  entered  to  Its  credit,  being 
run  down  to  less  than  $20.  It  Is  manifest, 
atno,  that  the  avails  of  this  Indorspment 
passed  through  the  partnership  books  as 
well  as  the  books  of  the  bank;  for  It  ap- 
peara  that,  at  the  time  the  above-men- 
tioned small  balance  was  stricken,  the 
state  of  the  acconnt  as  kept  by  the  par- 
ties, respectively,  was  the  same;  that  is, 
the  books  of  the  partnership  correspond 
with  tbe  books  of  the  bank.  On  this  state 
of  facts,  did  the  checking  of  the  money  out 
of  the  bank  by  the  partnership,  the  checks 
being  signed  by  tbe  Junior  partner,  consti- 
tute a  ratification  ofthe  indonement.lrre- 
spective  ot  whether  the  partnership  re- 
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cdved  the  actual  benefit  of  the  fond,  ur 
wbetber  that  benefit  was  realiied  alone 
by  the  maker  ot  the  note,  the  Georgia  Con- 
stractlon  ft  ZoTestment  Coippany?  Iiia»« 
mnch  as  the  bank  was  aware  that  tbe 
partnersblp  Indorsement  was  tor  accom- 
modation, and  that  the  Junior  partner 
was  Ignorant  of  It  when  It  wan  made,  the 
burden  of  proving  tliat  be  afterwards  as- 
sented to  It  would  be  upon  tbe  bank. 
Donbtlees  tbe  fact  that  he  checked  ont  tbe 
monoy  woald  be  strong  evidence  of  sneb 
asHent;  Indeed  quite  enough  evidence  to 
charge  him  and  tbe  partneriihlp  with  tbe 
Indorsement.  But  If  his  own  testimony  la 
to  be  credited  in  opposition  to  the  clr- 
cumBtantial  evldencfl,  (and  there  la  no 
legal  reason  why  It  might  not  be,)  It 
afflrxnatively  appears  tbat»  at  the  time 
the  mun^  was  checked  ont,  be  did  not 
know  of  the  Indorsement.  If  he  was  then 
^orant  ot  it,  and  believed  that  tbe  credit 
of  tbe  firm  had  in  no  way  been  engaged  to 
raise  tbe  money.  It  would  seem  that  his 
ignorant  co-operation  In  effertuatlng  an 
arrangement  beween  bis  copartner  and 
tbe  bank  to  transfer  tbe  money  from  tbe 
posaession  of  the  bank  to  that  of  the  party 
for  wbose  accommodation  the  indorse- 
meot,  when  made,  was  intended,  ought 
not  to  render  himself  or  the  partnership 
liable.  True,  the  bank,  before  parting 
with  tbe  money,  bad  fortified  itself  with  a 
firm  indorsement  executed  by  one  partner, 
and  with  firm  cbecka  executed  by  ths 
other.  But  if  these  checks  were  Issued  by 
the  Junior  partner  witboutany  knowledge 
or  Information  of  tbe  Indorsement,  or  any 
sufficient  ground  for  believing  that  tbe 
note  bad  been  disconnted  on  the  credit  of 
the  Arm,  no  aaaent  to  or  rutlficatlon  of 
the  indomement  cuald  fairly  foe  Imputed 
to  blm.  Whether,  according  to  commer- 
cial usage  and  the  general  uuderatanding 
of  baoinewmen,  the  letter  of  the  bank,  and 
that  of  the  senior  partner,  written  to  the 
firm  on  the  day  the  note  was  discounted, 
would  communicate  notice  that  the  credit 
of  tbe  firm  had  been  engaged  in  procuring 
the  discount,  would  probably  be  a  subject 
for  expert  testimony;  but  no  such  testi- 
mony appears  in  the  record  before  ns.  In 
Its  absence,  onr  conclusion  is  tbut  check* 
Ing  ont  tbe  money  would  not  make  tbe  in- 
dorsement effective,  onlesstbe  partnership 
recrtved  the  benefit  of  it,  either  In  whole 
or  in  part.  Bnt  the  receiving  auch  benefit 
before  notice,  and  retaining  it  after  notice, 
wonld  operate  as  a  ratification  of  the  In- 
dorsement, whether  eo  intended  or  not; 
tor  this  wonld  be  a  ratification  by  con- 
duct,—tbat  la,  by  ebeeklng  out  the  money 
under  a  misapprehension,  and  falling  to 
relinquish  the  fruits  of  the  mistake  after 
lull  discovery  of  all  the  means  by  which 
they  were  obtained.  Whether  by  reason 
alone  of  checking  out  the  money  the  in- 
doniement  should  be  operative  or  not 
ought  to  dwend.  In  a  larfi^  degree,  npon 
the  equities  net  ween  1^  parties.  To  put 
the  matter  lo  a  condensed  form,  let  the 
partnership  elemmt  be  eliminated.  If  A., 
without  authority  from  B.,  executes  a 
promlsROry  note  in  the  name  of  tbe  latter, 
sells  It  to  C.,  (whohas  notice  of  such  want 
of  authority  at  tbe  time,  bnt  expects  It  to 
be  sappliea,)  and  deposits  the  proceeds 


with  G.  to  the  credit  of  B.,  and  afterwards 
B.,  believing  that  the  money  had  been 
rasled  by  A.  on  his  own  credit,  checks  It 
ont  and  amilied  It  to  the  use  of  A.,  it  is 
clear  that  B.  is  nut  bonnd  to  pay  the  note. 
But  suppose  B.  checks  out  tbe  money,  and 
keeps  it  In  his  own  pocket,  or  appropriates 
it  to  his  own  use,  be  cannot  hold  on  to 
tbe  money  and  repudiate  the  note,  uRsura- 
Ing  tbe  transaction  to  be  free  throughout 
from  any  intention  on  the  part  ut  C.  to 
defraud.  By  retaining  the  mone^-  after 
knowledge  that  It  was  raised  on  his  credit 
by  an  assnmptlon  of  authority,  B.  ratlQes 
the  act  Irrespective  ot  whether  be  intends 
to  ratify  It  or  not;  and,  as  he  cannot  rat- 
ify It  in  part  and  repudiate  It  In  part,  such 
ratification  will  result  from  retaining  any 
of  the  money  with  no  offer  to  return  tbe 
amount  retained,  although  be  may  have 
paid  out  the  residue  tor  A.'s  benefit  before 
acquiring  knowledge  ot  all  the  matc^al 
facts. 

That  tbe  bank  did  not  intend  to  perpe- 
trate, or  aid  In  the  perpetration  ot,  an  act- 
ual fraud  on  the  partnerahlp,  is  fairly  In- 
ferable; for  It  was  understood  that  tbe 
senior  partner  was  to  inform  his  copart- 
ner ot  the  transactlooi  and  that  tbe  pro- 
ceeds ot  the  indorsement  should  be  entered 
in  the  partnership  account.  This  was 
equivalent  to  putting  the  title  to  these 
proceeds  In  the  partnership,  there  to  re- 
main ontil  tbe  partnership  itself  should 
draft  them  ont  of  the  bank,  and  tbus  con- 
trol their  disposition.  This  afterwards 
took  place,  with  what  reault  on  the 
flnencee  of  the  partnership  the  record  be- 
fore us  does  not  fnlly  dlscloae.  The  state 
of  the  account  between  the  firm  and  tbe 
Georgia  Conatruction  &  Investment  Com- 
pany does  not  appear.  As  the  firm  act- 
ually drew  this  money  from  the  bank  on 
Its  checka,  the  Junior  member  representing 
it  In  drawing  tbe  checks,  it  is  prima  Atefe 
charseable  with  the  whole  sum.  This 
partner  says  in  bis  teatlroony  that  be 
"paid  out  some  money  for  the  Georgia 
Construction  &  Improvement  Company," 
and  the  brief  of  evidence  contains  this 
statement:  "Agreed  that  the  money  was 
paid  out  a  tew  days  after  August  24th, 
without  communicating  with  the  bank." 
Whether  tbis  means  that  all  the  money 
produced  by  the  Indorsement  was  so  paid 
out,  or  whether  It  means  that  so  murh  of 
It  as  the  witness  had  previously  referred 
to  was  so  paid,  wocannot  determine.  Tbis 
is  a  matter  wblcb  seems  to  need  explana- 
tion. 

8.  The  firm  of  R.  P.  ft  G.  T.  Sibley  was 
dissolved  by  mutual  consent  on  or  about 
the  fith  of  tSepteinber,  1888.  Between 
that  time  and  the  10th  September,  prob- 
ably on  the  8th  or  9th,  G.  T.  Sloley,  the 
Junior  member,  received  notice  of  the  dls- 
honnr  of  this  note.  Tbe  notice,  though 
expressed  in  very  brief  terms,  sufQclently 
Indicated  that  the  firm  of  B.  P.  ft  G.  T. 
Sibley  was  an  indorser  npon  the  Instru- 
ment. On  the  10th  of  September  he  wrote 
the  bank  that  be  had  bought  ont  the  In- 
terest of  R.  P.  Sibley  In  the  firm,  and 
would  continue  the  business  In  all  Its 
branches,  adding  theseworde:  "The  notes 
ot  R.  P.  ft  G.  T.  Sibley  that  you  hold  will 
be  paid  by  me,  as  I  have  assumed  the  Ua- 
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blllties  nf  R.  P.  A  G.  T.  Sibley. "  An  we 
noderstand  the  evidence,  this  letter  was 
written  and  tent  after  notice  to  the  flrm 
had  reacbed  the  writer  that  the  note  now 
in  question  was  dishonored.  He  teatlfled 
that  he  did  not  have,  when  he  wrote  this 
letter, "  any  actna)  knowledge  of  R.  P.  ft  Q. 
T.  Sibley's  Indoraement  on  tbe  note,"  bot 
be  does  not  deny  that  he  had  racli  Infor- 
mation WM  the  notlfw  of  dishonor  com- 
manlcated.  Actual  knowled^  was  not 
reqatsite  to  render  tbe  ratification  of  tbe 
Indorsement  resulting  from  his  promise  to 
pay  tbe  note  effective.  It  was  enoush  If  he 
bad  such  Information  as  would  raise  the 
belief  in  bis  mind,  or  in  tbe  mind  of  a  rea- 
flonable  man,  that  tbe  bank  regarded  tbe 
flrm  as  an  Indoraer  upon  the  noter  and 
■ouisht  to  bold  the  partnership  liable  as 
Bucb.  Tbe  phraseology  ot  the  letter 
somewhat  ambtjiruous,  for  the  terms,  "the 
notes  of  R.  P.  &  O.  T.  Sibley,"  may  be  re- 
stricted to  notes  of  which  they  were  the 
makers,  or  these  terms  may  compmhend 
all  notes  held  by  the  bank  on  which  the 
flrm  name  appeared*  whether  as  makers 
orindorsers.  Inaimactaas  tbeletter states 
that  the  writer  bad  assamed  tbe  liabilities 
of  H.  P.  &  O.  T.  Sibley,  we  think  tbis  more 
eomprehenslTe  sense  is  apparently  the  true 
signification  of  the  doubtful  words.  But 
under  tbe  rale  of  our  Code  as  to  atluwing 
all  ambiguities,  whether  latent  or  patent, 
to  be  explained,  extrinsic  evidence  is  no 
doabt  receivable  as  to  whether  there  was 
any  intration  to  ratify  this  indorsement 
or  not.  The  prima  facie  Import  of  tbe  lat- 
ter is  to  recognise  thin  note  as  one  of  the 
ItabUltles  of  the  flrm.  While  we  rest  the 
grant  of  a  new  trial  directly  tin  the  third 
and  fourth  grouuds  of  the  motion,  we 
think  the  general  substance  ot  the  case 
ealUi  for  a  more  thorough  and  sifring  In- 
▼estlgatloD  than  appears  to  have  been 
had.  We  have  ruled  upon  the  controlling 
questions  Indicated  In  tbe  motion  tor  a 
newtrial ;  and,  as  the  evidence  on  tbe  next 
trial  may  be  materially  different,  we  deem 
it  unnecessary  to  deal  more  specifically 
than  we  have  done  with  the  several 
grounds  oC  tbe  motion.  Judgment  ra- 
vened. 


Georgia  Railroad  ft  Bamkino  Co.  t. 

CRAWtilCT. 
(Su/preTM  Court  of  Oeorgia.   May  0, 189L) 

SXCSBHTB  yEWIOT— BUIRTITDB— IXnaSST. 

Where  tbeverdlot  is  for  a  largtrsnai  Uiau 
is  sQod  for,  and  no  amendment  oovering  the  ez- 
oets  Is  offered,  the  oonrt  should  set  It  uide  or 
require  a  rcmUtUur,  though  i&tareit  added  to 
the  damages  proved  would  equal  the  verdict. 

BiTor  from  superior  court,  ICeDuflle 
county;  H.  C.  Bonbt,  Judge. 

Action  by  W.  J.  Crawley  against  the 
Georgia  Railroad  ft  Banking  Company  for 
injuries  to  stock.  Verdict  and  lodgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

J.B.  Commiag,  Bryan  Cumtata/r.aua  M, 
P.  Eeese,  for  plaintiff  In  arror.  Tboa. 
Wataon,  for  aef«idant  in  error. 

SiUHOMB,  J.  Crawley  sued  the  railroad 
company  lor  the  killing  of  two  mules,  al- 
leging In  his  deciaratiun  that  the  defend- 


ant bad  damaged  him  $300.  The  jury 
found  In  his  favor  $278.25.  Tbe  defendant 
made  a  motion  for  a  new  trial,  on  the 
grounds  that  the  verdict  was  contrary  to 
the  evidence;  that  the  evidence  showed 
that  the  defendant  exercised  all  ordinary 
and  reanonable  care  at  the  time  the  mules 
were  killed ;  that  tbe  verdict  was  for  a 
larger  sum  than  that  sued  for;  and  that 
no  amendment  was  made  cowing  the  ex- 
cess, and  no  order  passed  requiring  tbe 
plaintiff  to  write  it  off.  The  trial  Judge 
refused  to  grant  the  motion  upon  either 
or  any  of  tbe  grounds,  and  tbe  deftedant 
excepted. 

We  think  the  eonrt  erred  In  refusing  a 
new  trial.  Tbe  declaration  alleged  that 
the  plaintiff  bad  been  demised  In  the  sum 
of  f2M  by  the  negligent  kUllng  of  the 
mules  by  the  defendant,  and  tbe  Jury  by 
their  verdict  gave  him  a  larger  sum  than 
he  elalmecl  In  thedeclaration.  The  amount 
ot  damages  claimed  In  thedeclaration  is 
the  limit  of  the  plaintiff's  recovery,  and, 
where  the  verdict  is  rt*adered  for  a  greater 
sum,  the  court  should  set  It  aside,  ODlees 
the  idalnttit  amends  bis  deelaratlon  to 
cover  tbe  excess.  In  thJs  ease  tlisn  was 
no  amendment,  and  no  oBer  to  amend, 
either  before  or  after  tbe  verdict,  to  cover 
tbls  excess  of  damages;  nor  did  the  court 
require  the  pltiintitf  to  write  off  the  excess, 
as  he  should  have  done  If  be  was  other- 
wise satisfied  with  tbe  verdict.  Giles  v. 
Bpinks,  64Ga.  206  ;  2Sedg.  Dam.  (Tth  Bd.) 
614;  5  Amer.  ft  Eng.  Enc.Law,fi8;  8  Estee, 
PL  ft  Pr.  &  4909 ;  1  Tldd.  Pr.  «97;  Decker  t. 
Parsons,  11  Hun,  206;  Coming  v.  Coming, 
6N.  IT.  97;  Manson  v.  Robinson,  87  Wis. 
889;  Kelley  v.  Third  Nat.  Bnnk,  64  III.  Ml. 
It  is  claimed,  however,  by  counsel  for  the 
defendant  In  MTor,  that  thia  case  has  beeu 
pending  nsariy  10  years :  that  tbe  prorea 
raloe  of  the  males  was  %17S ;  and  that  In- 
terest on  this  amount  up  to  tbe  tine  of 
the  verdict,  at  7  per  cent.,  would  make  tbe 
sum  found  by  tlie  Jury;  that  the  Jury  did 
not  find  as  the  principal  debt  more  than 
the  amount  laid  in  the  declaratfon,  but 
added  tbe  $78.25  as  Interest,  and  tberuTore 
the  verdict  was  for  more  than  was  claimed 
In  the  deelaratlon.  While  the  Jary  In  « 
rase  like  this  may  add  Interest  to  tlie  val- 
ue of  the  property  which  has  been  injar«d, 
if  they  do  so  it  ts  really  not  Interest,  but 
damages.  They  cannot  find  so  much  prin- 
cipal and  so  much  interest,  as  they  could 
upon  a  promissory  note,  but  their  verdict 
mtiHt  be  fur  so  much  damages,  althongfa 
It  may  Include  lntereet,agaittst  the  defend- 
ant; and.  It  the  amount  thas  fbnndlsln 
excess  of  the  amount  elalmed  In  tiie  deda^ 
ration,  the  verdict  Is  Ulegti,  and  shonld  be 
set  aside,  unless  the  declaration  is  an»snd- 
ed,  or  tbe  court  requires  the  excess  to  be 
written  off.  The  court,  theretore,  should 
have  granted  a  new  trial  upon  tbls 
groand:  and  we  will  eay  that,  if  be  bad 
granted  It  upon  tbe  otber  grounds  set  out 
In  the  motion,  we  woald  have  sustained 
his  Judgment  In  so  dotnfc.  The  erldmee 
upon  the  last  trial  was  not  materially  dif- 
ferent from  what  it  was  when  this  case 
was  here  before,  (83  6a.  190,  8  S.  E.  Rep. 
417.)  and  Icwas  then  held  that  a  verdict 
against  tbe  defendant  was  contrary  to 
tbe  evidence,  and  the  grant  of  a  new  trial 
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by  thecoortbelow-waa  ai>pToved  on  tlifB 
groand.  We  reverse  ttae  Jadgment,  with 
dlrectloDs  that  the  ease  be  tried  again  tn 
the  eoart  b^ow,  VDlesii  tbe  plaintiff  staonld 
dect  to  diBpila  bis  action.  JndgniMit  »• 
veffMd. 

GBa-rlotts,  Cft  A.B.CO.  T.  WooTBM  et  a}. 
{Swpramt  Court  of  Cfmrgia.  Maj  8, 189L) 
CABanms  or  Qoom— Lou— Damaoh. 
TboTista  goods  saved  by  a  oommon  oarrler 
from  the  perus  of  a  fMsbet  were  damaged  by 
pasning  through  Uie freshet,  ye*  if  some  not  saved 
ara  nBaoooonted  for,  and  it  is  not  shown  tiiat  Uie 
fteshet  oaosed  their  k»ss,  or  what  their  condition 
waa  when  they  diaapiiearad,  a  recovery  for  their 
valae  may  be  bad  against  tbe  carrier  without  de- 
d acting  anything  tor  conlectoral  damage  whlcdi 
4h»  may  hare  snetalned  oy  reason  of  the  freshet 
benm  the  lose  ceoBned. 
(aifOabtw  bg  Cowt.) 

Error  from  city  coort  oi  Blebmond;  W. 
F.  Ete,  Judge. 

Pope  B&rrow,  for  plaintiff  In  error. 
Flemiitg  ift  AlexaDda;lQT  defendants  in  er- 
ror. 

Blecki.st>G.  J.  Tbe  qoeetlon  is  wheth- 
er the  goods  lost  by  tbe  carrier,  and  never 
delivered,  ehonld  be  paid  lor  as  sound  or 
as  damaged  goods.  It  thsy  were  dam- 
aged. It  was  by  «  ftesbet,  and  without 
fault  ol  tbe  carrier.  Tbe  goods  not  lost 
or  stolen  were  damaged,  bat  there  Is  no 
direct  evidence  that  those  which  disap- 
peared were  damaged,  or.  U  so,  to  what 
extent.  So  far  as  appears,  they  were  nev- 
er seeu  during  or  after  the  freehet,  and 
consequently  to  say  that  they  were  dam- 
aged when  the  carrier  lost  possession  of 
them  would  be  a  mere  conjecture.  Tbey 
might  or  might  not  have  been  stolen  dar- 
ing the  confaslon  In  bnsiness  occasioned 
by  tbe  freshet,  and  when  stolen  they  may 
or  may  not  have  been  damaged.  It  seems 
that  the  harden  of  proof  on  this  subject 
mast  necessarily  rest  apon  the  carrier.  It 
had  the  custody  uf  the  property,  and  that 
custody  has  been  lost,  exactly  when  does 
not  appear.  We  can  discover  no  reason 
tor  holding  that,  under  the  evidence,  the 
Jury  made  any  mlstatie  la  finding  tbe  val* 
ne  of  tbe  goods  as  proved,  Irrespective  of 
the  mere  chance  that  their  value  may  have 
been  impaired  before  they  were  lost. 
There  was  no  error  in  denying  a  new  trial. 

Judgment  affirmed. 


MoCoRS  et  al.  y.  Laidlbt  et  a/. 
CSteonme  Court  of  Oeorgkt.  Msy  8, 188L) 

SaLBS— RSPDSAL  TO  ACCBPT— Di.iuaBS. 
Laldley  A  Co.  sold  to  HeCord  &  Bon  a 
csr-load  itt  baeoa,  to  be  shipped  to  Augusta  and 
paid  ftir  on  delivery.  They  shipped  toe  bacon, 
and  drew  on  UcCord  A  Son  a  draft  payable  on 
demand,  which  was  presented  before  the  arrival 
of  the  bacon.  MoCord  &  Bon  refused  to  pay  the 
draft,  and  directed  the  bank  to  which  it  was  sent 
for  oolleotioa  to  return  it  to  Laldley  ft  Co. .  stat- 
ing at  tlie  time  thsfc  tlwy  would  refuse  to  accept 
the  baooD  becaiQSe  the  sellers  had  vlolatad  their 
ooatcact  in  demanding  payment  before  the 
nonfflr  was  due.  Afterwards  the  bacon  arrived, 
tnd  the  agent  of  Laldley  &  Co.  tendered  it  to 
ItcCord  &  Son,  and  gave  them  an  opportunity  to 
accept  and  pay  for  it,  which  they  declined  to  do. 
The  bsooD  waa  than  sold  by  Laldley  ft  Oo.*b 


agent  for  the  best  prloe  that  eoald  be  obtained 
In  the  Angusta  market,  but,  bacon  having  de- 
olined  in  prioe,  it  brought  lees  than  HeOord  ft 
Son  had  afn^eed  to  pa;.  Held,  that  HcCord  ft 
Btm  were  liable  to  Laldley  ft  Co.  fbr  the  differ- 
enoB  between  the  contract  price  and  the  net  pro- 
oeeda  of  %b»  sale  of  l^e  beoon. 
i^UabUB  by  the  Court.) 

Eirror  from  dtj  court  of  SIchmOBd;  W. 
F.  GvB,  J  udge. 

Cbarl&i  Z.  McCord  and  Harrison  A  Pee- 
plea,  for  plalntlfhi  In  oror.  F.  W,  Capers, 
Jr.t  tor  defendants  la  error. 

LuMPRiN.  J.  The  snbstantlal  facte  of 
this  case  are  stated  In  the  head-note.  The 
draft  which  Laldley  ft  Co.  drew  on  Mc- 
Cord ft  Hon  for  the  price  of  the  caMoad  of 
bacon  was  payable  on  demand.  Thlswas 
entirely  consIstHit  with  the  contract  be- 
tween tbe  parties  that  the  bacon  was  to 
be  paid  for  on  arrival,  and  the  draft, 
therefore,  was  not  improperly  drawn. 
The  only  mistake  about  it  was  that  it 
was  presented  for  payment  before  the  ba- 
con arrived,  and  was  therefore  presented 
too  soon ;  but  certainly  this  tact  did  not 
give  to  McCord  &  Hon  the  right  to  repudi- 
ate the  entire  contract,  and  refuse  to  ac- 
cept and  pay  for  the  bacon  whtm  It  did 
arrive.  If  a  note  payable  at  a  future  day 
should  be  given  for  the  purchase  of  per- 
sonal property  to  be  delivered  when  ttae 
note  was  paid,  and  by  mistake  or  Inad- 
vertence payment  of  the  note  was  de- 
manded before  Its  maturity,  all  that  the 
maker  need  do  would  t>e  to  decline  pay- 
ment, and  notify  the  other  party  that  he 
must  wait  until  the  note  became  due  be- 
fore demanding  payment,  thereof.  The 
present  case  seems  to  be  one  entirely  aual- 
ogous  to  the  one  supposed.  Thereisample 
evidence  to  sostain  the  conclntftm  that, 
simply  becanse  the  draft  was  presented  to 
McCord  ft  Son  before  the  bacon  reached 
Augusta,  tbey  sought  to  repudiate  and 
cancel  the  entire  transaction;  and  also 
that,  when  the  bacon  did  arrive,  they 
were  afforded  an  opportunity  to  accept 
and  pay  for  it,  which  tbey  refused  to  do. 
We  see  no  reason,  in  view  of  ttiese  facts, 
for  setting  aside  this  transaction,  or  deny- 
ing to  Laldley  ft  Co.  their  right  to  recover 
what  they  lost  by  reason  of  the  decline  In 
bacon,  and  tbe  refusal  of  McCord  ft  Son  to 
comply  with  their  contract.  The  motion 
for  a  new  trial  contains  various  excep- 
tions to  the  charges  and  refusals  to  charge 
of  the  court,  but  in  none  of  them  do  we 
find  any  error  requiring  a  new  trial.  It 
seems  quite  plain,  from  a  careful  examina- 
tion of  the  record,  that  exact  Justice  has 
lieendonein  this  case.  Judgmentafflrmed. 


Wnrrs  et  al.  v.  Maoababan  et  a/. 
(.Supreme  Court  oS  Oeorgia,  May  8, 1891.) 
DsBDs— RsonDnra— RionTS  or  Gbaxtob'b  Cain- 

JTORS. 

1.  A  volnntary  deed  from  a  husband  to  his 
wife  dated  Movember  19,  1S87,  and  witnessed  hy 
two  unofficial  persons,  was  handed  by  the  maker 
to  the  cleric  for  record,  February  9,  188U.  The 
latterreCused  to  record  it  for  want  of  legal  attes- 
tation. Whereupon  the  maker  acknowledged  It 
was  his  deed,  and  the  clerk  signed  his  name  otH- 
ciallyunder  the  usual  attestation  clause,  "signed, 
sealed,  and  delivered  in  presence  of  ns,"  wafi 
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recorded  It.  BMd,  tbat  this  Teoard  ww  not  no- 
tice of  the  execatlon  of  the  deed  at  the.  time  it 
bears  date  to  b  creditor  of  the  maker,  who  ex- 
tended credit  on  the  faith  of  the  property  oorered 
by  the  deed  after  Its  ezeoatlon,  ana  before  reo- 
ord. 

3.  '\7hen  a  course  of  dealings  begins  between 
parties,  and  credit  is  exteaded  by  one  to  the 
other  on  tbe  faith  ofpartioular  property,  the  legal 
presiunption  is  that  this  property  is  relied  on  for 
ail  credit  given  while  the  dealings  continued, 
ontil  there  la  some  noUoe  or  agreement  to  the 
contrary,  such  dealings  ooTsrlng  a  period  of  only 
a  few  months. 

3.  The  verdict  being  inevitably  right  in  any 
view  of  the  case  as  preaentedf  it  waa  error  to 
grant  a  new  trial. 
(SyllalmB  by  the  Court.) 

En-or  from  gaperior  coort,  Biebmond 
county;  H.  C.  Ronet,  Judge. 

J.  B.  Lamar,  for  plaintiffs  Id  error.  Sa- 
lem Duteher,  for  defendanta  in  error. 

Ldmpkin,  J.  The  firm  of  Durst,  Sliea  * 
Co.,  of  which  Magaraban  waa  a  member, 
obtained  credit  frura  White  ft  Co.  upon 
the  faith  of  a  statement  made  for  the  pur- 
pose of  obtatnlDg  tlie  credit  to  the  Brad- 
street  Mercantile  Agency,  dated  October  4, 
18S7,  and  slfcned  by  the  Arm  and  Magar- 
aban Individually,  In  wbleh  It  waa  repre- 
sented that  the  latter  owned  real  estate 
to  the  value  of  916.000.  White  &  Co.  sold 
various  bills  of  goods  to  Durst,  Shea  & 
Co.,  the  last  credit  being  given  In  Janua- 
ry, 1888.  November  19,  18ts7,  Magaraban, 
by  a  voluntary  deed,  conveyed  to  his  wife 
for  life  the  land  referred  to  in  said  state- 
ment, with  remainder  to  his  children  by 
her  In  life  at  the  time  of  her  death,  and. 
If  none,  the  pnopertj*  to  revert  to  himself. 
The  deed  waa  wltneaaed  by  two  unofficial 
persons.  February  f),  1888,  Magarahan 
carried  it  to  the  clerk  of  the  anperior 
court,  and  requested  him  to  record  it. 
The  latter  r^need  to  do  so,  remarking,  in 
substance,  that  It  must  have  an  officer 
as  a  witness,  whereupon  Magarahan  ac- 
knowledged that  it  was  his  deed,  and  the 
clerk  signed  his  nameofdcially  as  a  witness 
under  the  usual  attestation  clause,  and 
then  took  tbe  deed  and  recorded  it.  Ac- 
cording to  the  testimony  of  Magarahan, 
all  tbe  Indebtedness  of  his  Arm  to  White 
ft  Co.  op  to  the  date  of  the  deed  was  act- 
ually paid.  Assuming  this  to  be  true,  the 
debt  for  the  payment  of  which  White  & 
Co.  now  seek  to  subject  the  land  was  for 
gonds  sold  and  delivered  after  the  execu- 
tion of  the  deed,  and  before  Its  record. 
White  ft  Co.  had  no  notice  of  the  existence 
of  this  deed  until  after  It  waa  recorded.  By 
making  the  deed,  Magarahan  left  himself 
practically  Insolvent. 

1.  The  counsel  for  Mrs.  Magarahan,  who 
claimed  the  property  levied  on  for  the  ben- 
efit of  herself  and  children.  Insisted  that 
tbe  deed  of  Magarahan  was  legally  re- 
corded, and  was  therefore  constructive 
notice  to  White  ft  Co.  of  its  existence  from 
the  time  it  bore  date,  because  It  wasactu- 
ally  recorded  in  accordance  with  theprovls- 
ionsof  section  177Sor  the<'odewlthin  three 
months  after  the  execution  thereof.  In 
our  opinion,  the  deed  waa  not  legally  re- 
corded. Section  2706  of  the  Cnde  provides 
that,  in  order  to  authorize  the  record  of 
a  deed  execated  in  this  state,  It  mnst  be 


attested  by  one  of  certain  mentioned  offi- 
cers. Including  the  clerk  ot  tbe  superior 
court;  or,  subsequent  to  Its  execution, 
acknowledged  In  the  presence  of  one  of 
these  officers.  The  aectloo  further  pro- 
vides that  the  fact  of  snch  acknowledg- 
ment must  be  certiflM  on  the  deed  by  the 
officer  In  order  to  entitle  it  to  be  record- 
ed. Tbe  provlslona  of  this  section  were 
not  observed  as  to  tbe  deed  before  us.  It 
was  not  signed,  sealed,  and  delivered  in 
the  presence  of  the  elerk.  and  therefore 
what  appeapti  to  be  an  attestation  ot 
witnessing  the  deed  by  him  does  not 
set  forth  the  truth.  What  tranapired  be- 
tween the  maker  of  the  deed  and  the  clerk 
may  have  amonnted  to  an  acknowledg- 
ment of  the  deed  by  the  former,  bat  the 
fact  of  Bucb  acknowledgment  Is  not  certi- 
fied on  tbe  deed  by  tbe  officer  as  the  law 
requires.  A  statement  lu  tbe  attestation 
clause  of  tbe  deed  that  it  was  executed  in 
the  presence  of  the  clerk  is  not  a  state- 
ment that  It  was  acknowledged  before 
him.  Attestation  and  acknowledgment 
are  different  acts.  Attestation  is  the  act 
of  witnessing  the  actual  execution  nt  a 
paper,  and  subscribing  one's  name  as  a 
witness  to  that  tact.  Acknowledgment 
is  the  act  of  a  grantor  in  going  before 
some  competent  officer  and  declaring  the 
paper  to  be  his  deed;  and,  to  make  such 
acknowledgment  good  in  law,  It  roast  be 
accompanied  by  the  certificate  of  the 
officer  that  It  has  been  made.  In  Webbon 
Kei-ord  of  Title,  8  eQ,  the  author  says  the 
certificate  should  state  the  fact  of  the  ac- 
knowledgment, and  by  whom  made,  using 
pubstantlatly,  at  least,  the  statutory  lan- 
guage In  stating  these  matters;  and  also 
the  certificate  must  show  a  compliance 
with  the  law  by  aspeciflcstatement  of  tbe 
facta  constituting  a  valid  acknowledg- 
ment. See,  also,  1  Amer.  ft  Eng.  Enc. 
Law,  tit. ''Acknowledgment,**  and  Boo  v. 
Law  Diet.,  same  title.  It  is  immaterial 
whether  the  record  of  the  deed  conveyed 
notice  to  White  ft  Co.  from  February  9, 
1888,  or  not,  because  tbe  transactions  be- 
tween them  and  Durst,  Sbea  ft  Co.,  so  far 
as  extending  credit  to  tbe  latter  Is  ctin- 
cemed,  bad  all  ended  before  tlie  actual  rce- 
ordof thedeed.  Thelawattbattimebeing 
that.  If  this  deed  was  legally  recorded 
within  three  months  from  Its  execution, 
the  record  should  be  constructive  notice 
to  all  parties,  taking  effect  from  tbe  date 
of  thedeed  Itself,  It  appeam  that  claim- 
ant's rights,  as  asserted  by  her,  are  based 
apon  a  mere  technical  rule  of  tbe  law.  To 
enfoTceall^^d  rights reetingon this  found- 
ation against  one  who  extended  credit 
upnn  the  faith  of  this  very  property.  It  Is 
Incumbent  upon  the  claimant  to  show 
that  she  has  strictly  complied  with  the 
law  Itaelf.  This,  we  have  seen,  she  failed 
to  do,  because  It  Is  clear  that  this  deed 
was  neither  attested  nor  acknowledged  in 
such  manner  as  to  entitle  it  to  be  placed 
on  record.  It  therefore  certainly  was  no 
notice  to  White  ft  Co.  prior  to  the  time 
ot  its  actual  record,  and  they  In  justice, 
and  by  strict  law,  should  be  protected, 
and  payment  to  them  secured  for  all 
goods  sold  and  delivered  on  tbe  faith  of 
ttals  property  after  the  execution  ot  the 
deed-  and  before  Its  record. 
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3.  It  la  quite  apparent  from  the  teetlmo- 
Dy  In  this  case  that  White  &  Co.  extended 
credit  to  Magarahan'e  firm  on  the  taltb  ol 
the  property  set  forth  In  the  statement 
made  to  the  Bradstreet  Agenuy,  and  main- 
ly opon  the  real  estate  referred  to  therein. 
The  atatement  was  made  for  thla  very 
pnrpoBe.  Havlnsno  knowledge  that  the 
deed  had  been  exocuted,  they  continued  ti> 
extend  credit  ondonbtedly  on  the  faltb  of 
the  same  property,  only  a  few  months 
elapsinf;  between  the  b^nnlnK  and  end 
of  the  dealinf^B  between  these  tlrniB.  This 
Is  a  common-sense  view  of  the  matter, 
Is  the  ieg&i  presumption  In  such  caseti, 
and  Is  the  only  reasonable  coDcIutjion  to 
be  gathered  from  the  testimony  In  the 
case.  If  Magarahan  wished  White  &  Co. 
tf>  understand  that  this  property  should 
no  longer  be  the  basis  of  credit  In  their 
dealings  with  his  firm,  he  ouglft  to  have 
given  them  distinct  notice  of  the  fact,  or, 
at  least,  to  have  so  executed  tals  deed  that 
the  record  thereof  wonld  be  notice  to 
them  accoi-dingto  law.  Having  tailed  to 
do  either,  the  preaomptlon  remains  that 
White  &  Co.  continued  to  sell  on  the  faith 
of  this  property,  and  there  is  no  reason 
appearing  In  the  record  to  conclndeoth* 
erwlae. 

8.  Under  the  facts  of  this  eaae,  and  In 
vl«w  of  the  illegal  record  of  the  deed,  but 
one  l^al  conclnelon  could  result,  vU.,  a 
verdict  finding  the  property  subject;  sec- 
tion 177H  of  the  Code  pruviding  that  such 
a  deed  shall  not  be  of  any  force  againsj:  a 
creditor  who  In  good  faith,  and  without 
notice,  may  become  such  before  the  act- 
ual recording  of  the  same.  Vailous 
cliarKes  and  rulings  of  the  court  are  cnm- 

Elalned  of  In  the  motion  for  a  new  trlnl, 
Qt  we  have  not  scrutinised  them  closely 
to  ascertain  whether  they  were  erroneous 
or  not.  It  is  unnecessary  to  do  so.  be- 
cause, the  verdict  being  inevitably  right 
for  the  reasons  already  stated  In  tlbis 
opinion.  It  wan  error  to  set  It  aside,  and 
grant  a  new  trial.  Judgment  reversed. 


Gboboia  Bailboad  &  Banking  Co.  t. 
Walkrk. 

tBuipnme  Court  of  Gftorgta.  Ka?  8, 1891.) 
RffF«*»-  or  Stock  Ijlw  —  Kojui^g  Btook  —  Evi- 

DEHCB. 

1.  The  fact  that  the  people  of  a  oertalo  sec- 
tion had  held  a  mass-meetiug,  and  agreed  to  dia- 
regard  the  "stock  law, "  does  not  repeal  the  law, 
ana  evidence  of  such  fact  should  not  have  been 
admitted. 

2.  In  an  action  aeainst  a  railroad  company 
for  the  negligent  kllliDK  of  a  cow,  evidence  that 
the  company  had  at  different  times  paid  other 
persons  for  oattle  killed  by  its  trains  at  the  same 
place  was  lirelerant  and  fnadmlssible. 

8.  When  the  evidence  shows  conoloslTely 
that  the  serrants  cf  s  railroad  company  used  au 
ordinary  and  reaB<mable  care  and  diligence  to 
merent  the  killing  of  a  certain  cow,  a  verdict  in 
favor  of  the  owner  for  the  value  of  the  animal  is 
oontrai^  to  law  and  the  evidence*  and  should  be 
set  aside. 

(Sj/UcUnu  by  Simmon*^  J.) 

Error  from  superlorconrtiMcDu  file  coun- 
ty; H.  C.  BoNKT,  Judge. 
W.  B.  Cnmming  and  Bryan  CammtnfCf  for 


e.  EASLET.  5U 


plaintiff  In  error.   8,  A,  Walkw,  'or  de- 
fendant in  error. 
Judgment  reversed. 


Tboupbon  t.  Easlet. 

(Supreme  Court  qf  Otorgta.  Hay  97, 1891.) 

HidawATB  —  Dbdioation  —  Kehovino  Obstbco 
TIOKS— JtmiBDicnoiT  ov  Orsiitart. 

1.  Thoogh  a  lane  established  by  two  ooter- 
mlDons proprietors,  and  embracing  an  equal  striv 
from  the  land  of  each,  was  originally  intended 
only  as  a  way  for  cattle,  yet,  if  used  for  more 
than  Heven  years  as  a  general  way  by  both  pro- 

firletors  and  those  to  whom  tbey  conveyed  Ui*- 
and,  the  saocessors  of  neither  could  close  up  the 
lane,  or  the  part  taken  from  his  own  land,  as 
against  the  successors  of  the  other, 

2.  In  sucb  case,  the  ordinary  has  JnrlsdiotioD, 
under  section  788  of  the  Code,  to  remove  the  ob- 
stractioD. 

{SyUabu$  by  the  Court.) 

Error  from  superior  court,  Whitfield 
county;  Tbouab  W.  Milnkr.  Judge. 

W.  K.  Moore,  J.  It.  McCnmy,  and  W.  C. 
Glenn,  for  plaintiff  in  error.  McCutcben  <ft 
Sbumatef  lor  defendant  in  error. 

Luupein,  J.  1.  In  1866  or  1857  Haynes 
and  Burns  were  adjoining  land-ownere. 
There  being  no  way  for  their  cattle  to  get 
to  the  range  except  by  a  clreultoas  rout^ 
they  agreed.  In  1858,  to  open  a  lane  between- 
them  14  feet  wide,  each  giving  halt  of  tlie 
way,  and  building  hiafence  In  accordance 
with  their  agreement.  Haynes  sold  hl» 
land  to  Johnson  in  186S,  who  held  posses- 
sion until  he  sold  to  Ea^y,  In  1884. 
Thompson  was  the  soccessor  In  title  of 
Bums,  It  appeare  from  the  evidence  that 
this  lane,  though  originally  intended  only 
for  the  passage  of  cattle,  was  lor  many 
years  used  by  the  owners  of  the  land  ou 
both  sides  of  It  as  a  general  way,  and 
that  it  was  so  used  by  any  one  who  had 
occasion,  and  wau  a  general  public  con- 
venience. This  state  of  things  coutinued 
for  perhaps  20  or  more  years,  certainly  for 
a  much  lunger  time  than  7  yeara,  and  the 
evidence  discloses  that  at  various  tJme» 
work  was  done  upon  the  lane  so  as  to- 
make  It  suitable  for  faautiug  wood  and 
rails,  and  for  traveling  on  horseback  or 
otherwise.  While  the  various  persons 
who  held  under  Haynes  testified  that  they 
had  never  "claimed"  any  right  of  way 
over  this  lane,  a  fair  construction  of  their 
testimony  leads  to  the  conclusion  that 
tbey  certainly  understood  they  had  thto 
right,  but  simply  did  nut  asaert  the  same 
In  words.  becHUBB,  in  fact,  there  was  no 
denial  of  it;  the  use  ol  the  land  as  a  gen- 
eral way  being  well  known  to  Thompson, 
and  he  having  for  long  years  acqulesce<l 
therein.  Finally  Thompson  moved  hl» 
fence  out  to  the  middle  of  the  lane,  tboa 
retaking  possession  of  so  much  thereof  b» 
came  originally  from  his  side.  It  was  to 
remove  the  nbstruction  thus  made  by 
Thompson  that  proceedings  were  Insti- 
tuted by  Easley  before  the  ordinal?,  in 
the  case  of  Craven  v.  Rt)8e,  8  Rich.  72,  the 
supreme  court  of  South  Oarolina  went  so 
far  as  to  hold  that,  where  proprietors  of 
adjoining  lots  contribute  strips  of  land  to 
form  a  lane  common  for  the  use  of  both, 
and  one,  after  be  Iiaa  acquired  a  right  off 
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way  by  preeerlption  oTertbe  other's  strip, 
putB  an  obBtmction  od  his  own  strip, evea 
that  does  not  destroy  biB  rlffht  of  way 
over  the  otber'a  land.  In  Tuwnsend  v. 
Bissell,  4  Hon,  297.  tbe  doctrine  was  rec- 
ogniaed  ttaat  Bneceeaors  In  tltiederlretrom 
their  grantors  all  their  rights  to  tbe  use 
<3t  a  way  established  by  agreement  be- 
tween coterminous  proprietors,  and  It 
was  held  therein  that,  "when  tbe  owners 
of  adjoining  lots  make  a  WHy  between 
tbem,  each  setting  off  an  equal  portion  ol 
land  for  that  purpose,  and  tfae^  and  tht^r 
grantees  conttnue  to  use  It  In  common  as 
a  way  for  a  period  of  twenty  years,  the 
Inference  Is  that  such  use  was  under  a 
«lalm  of  right  and  adTerse. "  Tbesamecase 
is  reported  in  6 Thomp.&C.SfK}.  Ifttaelane 
In  controversy  in  tbe  present  case  had 
never  been  need  for  any  purpose  except  as 
a  way  for  cattle,  no  right  tk  prescription 
to  It  as  a  general  way  could  taave  arisen ; 
init  as  It  was  not  confined  to  the  uie  orig- 
inally Intended,  and  tor  more  than  seven 
years  bad  been  used  by  tbe  owners  of  the 
adjoining  lots,  their  tenants  and  other 
persons,  as  a  general  way,  we  are  of  the 
opinion  that  section  781  of  the  Code  Is  ap- 
plicable. The  general  use  of  this  land,  as 
stated,  was  practically  a  denial  chat  It 
was  only  a  way  tor  cattle,  aod  an  aaser- 
tfon  of  a  right  to  use  Itforother  purposes, 
and  therefore  such  general  use  grew  into  a 
prescriptive  right.  In  answer  tothear^ 
gument  that,  under  section  728  of  the 
€ode,  providing  for  the  opening  of  a  pri- 
vate way  by  agreement  among  land-own- 
ers, no  right  of  way  could  arise  In  favor 
of  vendees  of  the  original  owners,  unless 
tbe  tact  of  the  opening  ol  such  private 
way  was  entered  on  the  road*book.  It 
may  be  nald  that  this  section  does  not  re- 
fer to  tbe  right  of  prescription,  bnt  under 
It  such  vendees  may  acquire  a  right  of 
way  Irrespective  of  tbe  time  tbe  way  may 
have  been  used  by  tbem,  and  this  section 
does  not  Interfere  with  the  acquirement  of 
a  right  of  way  by  prmcrtptlon,  under  sec- 
tion 731  of  the  Co&e. 

2.  it  follows,  from  what  has  been  said, 
that  the  ordinary  had  Jurisdiction,  nnder 
section  738  of  the  Code,  to  cause  the  ob- 
fltructlnos  placed  In  this  lane  by  Thomp- 
flou  to  tie  removed.  Judgment  affirmed. 


Blscttbio  Rt.  Co.  or  Savannah  v.  Satan- 

MAH.  F.  ft  W.RT.  Co. 

(Suprmu  Court  qf  Oeor-ffla.  May  97, 1891.) 

TbKPOBAST  iKJUKCTtOK— yBWLT-DlSCOVEBSD  Kvi- 
DBHOE— RkOPESIMO  CaSE. 

1.  The  coDtrorersy  involvlDg  disputed  facta 
as  well  as  grave  questions  of  Isw,  there  was  no 
abuse  of  discretion  in  grantliur  an  InJaDotion  un- 
til a  trial  can  be  had  upon  the  merits  of  the 
oaoae. 

a.  It  is  disoretioQary  with  the  Judge  sitUiig 
at  ohambers,  upon  aa  application  for  l^uaotlon, 
to  reopen  the  case  for  more  tesUmODy,  upon  the 
discovery  of  additional  witnesses  by  one  of  the 
parties  after  argument,  and  while  holding  up  the 
matter  for  decision.  Warren  v.  Bunch,  SO  Oa. 
134,  7  S.  B.  Rep.  370.  Nothing  to  the  contrary 
was  decided  in  Huff  v.  Markhara,  TO  Qa.  264^  or 
in  Boyce  v.  Burchard,  SI  Ga.  74. 
iSyOcUyus  by  Bleektev,  C.  J.) 

Error  from  superior  court,  Chatham 
county:  BoDBRT  Falliqant,  Judge. 


Cbarltoo  &  Mackan,  for  plaintiff  in  er- 
ror. Erwln  da  Biquon  A  Cbiaholm,  tor  de- 
fendant In  error. 
.  Judgment  affirmed. 


FooTB  V.  OoBDOif«  Governor. 
(Suprame  Court     Qeonrqia.   Uay  87, 1881.) 
CsiMniAL  I<AW— BAnb— Fosnmnu. 
1.  A  recognlnace  fvt  tbe  appesraooo  of  the 
aconsed  to  answer  to  an  indictment  for  the  of 
fense  of  larcoiy  will  cover  laroeoy  from  the 
house,  and  is  not  rentrioted  to  simple  larceny. 

a.  An  indiotment  charging  burglary,  and  also 
laroany  from  the  bouse,  will  serve  as  a  ba^s  for 
forfeiting  a  reoognlxanoe  binding  the  party  to 
appear  and  aaswar  lor  Isxoeny. 
(Si/Uobut  by  flto  Cmtrt.) 

Error  from  aaperior  court,  WUtflehl 
connty;  T.  W.  Milnsb,  Judge. 

Maadoz  A  LoBfrley  and  &.J.AJ.  Jtfo- 
Camy,  tor  plaintiff  In  wror.  A.  Flte, 
Bui.  Qen.,  tor  def«idant  In  error, 

SiMHONB,  J.  Nettle  McAfee  entered  Into 
a  recognisance  with  Foote,  the  plalDtllf  in 
error,  as  one  of  her  sureties,  whereby  she 
bound  liereeH  "to  be  and  appear  at  tbe 
next  superior  court  of  said  county  to  be 
held  on  tbe  flr«t  Mondihj  In  Octobw  next, 
from  day  to  day.  and  from  term  to  term, 
then  and  there  to  answer  to  a  bill  of  In- 
dictment for  tbe  offense  of  larceny,  with 
which  she  stands  charged,  and  shall  not 
depart  thence  without  tbe  leave  of  said 
court,"  etc.  At  tbe  October  term  of  the 
court  the  grand  Jury  returned  a  true  blU 
against  her  for  burglary,  and  for  larceny 
from  the  bonee.  Upon  her  failure  to  ap- 
pear, after  being  duly  called,  a  Judgment 
dM  was  taken,  and  a  sefiv  ihc/as  Issued 
calling  upon  her  and  her  secnritlea  to 
show  cauBe  at  the  next  term  of  the  court 
why  final  Judgment  sbonld  not  be  en- 
tered up  against  them.  Foote.  one  ul  the 
sureties,  showed  for  canse.  In  nilMtance, 
that  he  agreed  to  be  bound  for  tbe  ap- 
pearance of  Nettle  McAfee  at  the  October 
term  of  the  court  to  answer  to  a  bill  ul 
Indictment  cliarRing  ber  with  tbe  offense 
of  larceny,  but  that  the  indictment  which 
was  afterwards  found  charged  her  with  the 
offense  of  burglary ;  that  he  thought  the 
offense  of  which  she  stood  charged  was  a 
misdemeanor;  but  that  being  Indicted  for 
the  offense  of  burglary,  as  to  which  the 
punishment  Is  greater  than  for  larceny, 
to-wit,  impritionment  In  the  penitentiary, 
the  risk  wus  much  greater  than  he  bad 
agreed  to  assume.  Upon  demurrer,  this 
plea  waa  stricken  for  insufficiency,  and 
Foote  excepted.  It  was  contended  here 
by  counsel  lor  tbe  plaintiff  In  error  that 
the  offense  being  mentioned  In  the  reeog^t- 
sanre  as  larceny,  it  meant  simple  larceny; 
and,  as  the  principal  was  Indicted  for  lar^ 
ceny  from  the  bouse,  a  different  kind  of 
larceny  from  that  mentioned  in  the  re- 
cognizance, the  sureties  were  not  bound  to 
produce  her  to  answer  either  forburglary. 
or  larceny  from  the  house.  We  think  that 
when  tbe  sureties  bound  themselves  tor 
tbe  appearance  of  their  principal  to  an- 
swer for  the  offense  of  larceny,  larceny 
from  the  house  was  included  as  well  as 
simple  larceny.  The  word  "larceny"  In  a 
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ncognlHUieu  la  not  reetrtcted  to  simple 
larceny.  People  t.  DenntB,  4  Mk>h.  616. 
2.  It  was  alBO  argaed  by  counsel  for  the 

filaintin  In  error  that,  Inasmuch  as  the 
ndletment  charged  the  principal  with 
barglary,  wbMi  i»  a  taisher  and  sraver  ot- 
fMue  than  larceny.  It  wonld  Increase  his 
rlak  If  be  were  boand  to  pnidnce  her  to 
answer  for  the  offeose  of  bnrglary.  As 
tbe  plalntfEt  hi  error,  in  brtiiglng  op  the 
record  material  to  a  clear  anderstandlng 
of  the  errors  complained  of  in  this  case, 
failed  to  bring  up  the  Judgment  nisi  for- 
feiting the  recognisance,  we  cannot  know 
whether  tlie  recognisance  was  forfeited 
because  tbe  principal  failed  to  appear  and 
answer  to  tbe  charge  of  barglary,  or  be- 
canse  she  failed  to  appear  and  answer  to 
the  charge  of  larceny  from  the  house. 
The  Judgment  of  tne  court  recites  that 
the  defendant  was  also  charged  in  the  in- 
ttlrtnient  with  laneny  from  the  honse, 
wbleb  would  indicate  that  tbe  Judgment 
aisf  reeited  that  sbe  wba  called  to  answer 
lor  tbat  offcBHs.  The  Judgment  oM  not 
being  befon  w,  we  are  antbortsed  to 
preenme  ft  docs  recite  that  she  was  called 
to  answer  for  larceny  from  the  Iiome, 
and.  If  BO,  the  sureties  were  bound  to  pro- 
duce her  to  answer  for  that  ofl^se,  as  we 
baTc  shown  above,  Ftu-aathnrittes  hold- 
ing  tbat  the  eoadltlon  of  tbe  recognisance 
la  bnAen  when  tbe  Indictment  cnargM  a 
greater  offense  than  tbat  named  In  the 
Tpcognlsance,  see  Crntchield  ▼.  State,  34 
Ga.  836:  Adams  t.  State,  32  08.417;  also 
Br«ndt,  Sar.  {  4g6i  State  v.  Tennant.  80 
La.  Am.  869;  State  v.  Cole.  1?  La.  Ann. 
471 ;  State  t.  Cunningham,  10  La.  Ann. 
908:  Pack  T.  State.  SS  Arlt.  336.  Jsdg- 
ment  affirmed. 


£«wiN  T.  Harms. 
(aupremg  Oomt     Oeorg^a.  July  %,  isn.) 
Bum  b*  Bahtlb— Dklitskt— Bmot  vo  Iksfbct 

1.  The  svideBca  Inlrodaced  Iw  the  d^tedsat 
Umaalf  ahewtag  that  the  eoabraOT  and  Iha  terms 
of  it  were  Im  writiaR,  by  iseaoa  of  ommraond- 
«acei,  Um  fhrfenwe  that  the  oeutiact  was  vxikl  iw 
tha  muat  of  wriUng  Is  overoome  by  tlia  pro«f. 

2.  A  contract  for  tbe  sale  of  live  oar-loadB  of 
oats,  at  a  stipulated  nrice  per  bushel,  f.  o.  b. 
eats  at  a  glTen  pohtt,  does  not  (.•oatemplate  that 
4aliTer7  OB  tbe  oars  to  the  oarrier  at  that  point 
abeald  be  a  deUvetr  to  tbe  paidiaaer,  where  the 
■eller  takes  the  b&ll  of  iading  to  hla  own  order, 
•Did  attat^cs  U  to  a  draft  arawn  on  the  bogrw, 
tgaasiBlttlsg  tbe  draft  sad  bill  of  lading  to  a 
banker  of  the  ektjot  the  bayer*s  rarideuse.  Un- 
der sm^  drconuilapoes,  the  fair  Inference  would 
be  that  both  parties  contemplated  delivery  at 
aoiA  <itr,  and  payment  of  the  price  upon  delivery. 

S.  Tbe  aale  beinfr  made  by  aomple,  the  bayer 
was  estltied  to  iaopeofe  tfie  oats  brabre  paying  Uie 
draft  drawn  foo*  the  prioe,  and  where  the  ship- 
ment embraoed  two  oar-loaos  only,  and  the  buyer 
refused  to  pay  the  draft  covering  the  price  of 
tbeea,  upon  the  ground  that  the  cars  had  not  ar- 
TiTed,  and  be  bad  no  opportanity  to  inspect,  and 
thereupon  tiie  banker  caused  the  draft  to  be  pro- 
tastsd  for  nen-paymest,  this  did  not  Josti^  the 
aeUer  In  not  ssDOlag  ferifsfd  the  other  tfaree 
ears  aoeording  to  cestraot 

^  A  snbseqaeat  piurcbase  of  the  same  two 
oaT'loads  of  oata  by  tna  same  purchaser  from  the 
hcoter  of  the  seller,  after  the  seller  had  deoiliMd 
to  forward  tbe  other  three  oar-loada,  was  no 
waiver  of  the  right  of  aeCIon  for  abreach  of  ocn- 
liaat  ia  fUlIag  «r  zefoalsg  to  Inward  then. 
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S.  The  ootttraot  oontamplattng  delivery  by 
the  seller  to  the  buyer  at  the  Mty  of  tbe  latter's 
residence,  the  measure  of  damages  foe  failing  to 
deliver  the  three  car-loads  was  the  dtifereaoe 
between  tbestipulated  price  wad  themarketprloe 
at  that  city  wnen  tbe  deliver  oogbt  to  one 
been  made,  less  the  fright. 
(/SuUcOnu  bj/  the  Court) 

Error  from  city  court  of  Ifacon ;  C.  J, 
Harbib.  Judge. 

S.  A.  Retd,  for  plalntltr  In  error.  M.  W. 
Btarlat  for  defendant  in  error. 

SiMuoNs,  J.  1.  Erwln,  the  plaintiff  In 
error,  pleaded,  among  other  things,  the 
statute  of  frauda.  One  of  his  asstgnmentii 
of  error  In  the  motion  for  a  new  trial  was 
that  the  verdict  was  In  favor  of  Harris, 
and  contrary  to  tbe  charge  of  theeoart; 
tbe  court  having  charged,  in  substance, 
that  If  the  buyer  bought  of  the  defendants 
the  fire  cchr-Ioads  of  outs  f.  o.  b.,  at  31 
cents,  tiM  contract  wonld  be  TOId  under 
tbe  statute  of  frands.  If  tbe  oats  were 
worth  more  thaa  fSO,  and  tbe  contract 
was  not  In  writing,  and  if  tbe  buyer  bad 
accepted  none  of  tbe  goods,nor  given  any- 
thing  in  earitest  to  bind  the  bargain  or  in 
payment.  The  testimony  of  Krwin,  the 
deffpndant  In  the  court  below  and  plaintiff 
In  error  here,  shows  that  there  was  a  cor- 
respondence between  him  and  Harris  by 
mall  and  by  telegraph,  the  letters  and 
telegrams  showing  the  price  of  the  oats 
and  the  terni§  of  tbe  contract  agreed  up- 
OD.  This  evidence  of  tlie  plalntlH  In  error 
shows  that  tbe  contract  was  in  writing, 
and  was  not  void  because  In  violation  of 
the  statute  of  frauds. 

3.  Erwln  wrote  Harris  fross  Pilot  Point, 
Tex.,  tlMt  he  bad  five  car-loads  of  oats» 
wMch  be  wished  to  sell,  and  sent  Harris 
a  sample,  naming  his  price  for  the  oats. 
Harris  telegraphed  him  that  he  wonld 
take  the  five  car-loads  at  21  cents  per 
bushel,  nke  the  sample  sent,  free  on  board 
ears  at  Pilot  Point.  This  offer  was  ac- 
cepted by  Brwln  by  telegram.  Erwln 
shipped  promptly  two  car-loads  of  the 
oata,  sending  drafts  with  the  bin  of  lad- 
ing attached.  The  oats  were  consigned 
to  Harris,  at  Macon,  Ga.,  and  the  bill  of 
lading  attached  to  tbe  drafts  was  taken 
by  Erwln  to  his  own  order,  and  sent  by 
him  to  a  bank  in  Macon.  The  bank  pre- 
sented the  draft  to  Harris,  and  he  reused 
to  pay,  on  tbe  ground  "Uiat  he  had  a  i^bt 
to  inspect  the  oats  before  paying,  and  on 
the  trial  urged  the  further  ground  that  he 
had  purchased  five  car-loads,  and  Erwtn 
had  only  sent  two.  It  was  contended  by 
counsel  for  the  plaintiff  in  error  that  when 
Harris  made  the  off^r  of  21  cents,  and  It 
was  accepted  by  Erwtn  in  Tnus,  and  Er- 
wln placed  the  two  car-loads  of  oats  free 
on  board  the  can,  tbat  amounted  to  a  de- 
livery of  tbe  oats  to  Harris,  fa  Texas. 
The  general  rule  ta  that  when  one  orders 
goods  from  a  dlHtant  place  to  be  shipped 
by  a  common  carrier,  and  the  order  Is  ac- 
cepted and  the  goods  shipped,  the  drilv- 
ery  to  the  common  carrier  is  a  delivery  to 
the  purchaser,  the  common  carrier  being 
theagentof  tbe  purchaser  to  receive  them; 
and  when  this  is  done  the  title,  without 
more,  passes  from  the  vendor  to  tli«  ven- 
dee,  if,  however,  the  vendor  of  tbe  goods 
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Is  not  aatlsfled  ot  the  solvency  of  the  pur- 
chaser, or  Is  doubtful  thereof,  or  wlnhes 
to  retain  the  title  In  himself,  he  may  vary 
thin  rule,  when  be  makes  the  conslKnment 
and  deliverB  the  goods  to  the  carrier,  by 
takins;  a  htU  ot  lading  from  the  carrier  to 
hla  own  order.  When  the  vendor  doea 
tbiB.  It  is  evidence  that  be  doen  not  part 
with  the  title  of  the  goods  shipped,  bnt 
retains  the  same  until  the  draft  which  he 
sends  with  tbe  bill  ot  lading  Is  accepted  or 
paid ;  and,  when  tbe  title  la  thus  reserved 
In  tbe  vendor  or  coaslgoor,  tbe  carrier  Is 
his  agent,  and  not  tbe  agent  ot  the  con- 
signee, and  tbe  rlak  In  tbe  consignor's,  and 
not  tbe  consignee's.  Erwin,  tbe  consignor, 
baving  taken  tbe  bill  ot  lading  to  his  own 
order,  and  attached  it  to  tbe  drafts 
drawn  on  Harris,  and  sent  them  to  tbe 
bank  In  Macon,  Ga.,  dellrery  to  tbe  car- 
rier in  Texas  was  not  a  delivery  to  Harris. 
Under  these  facts,  tbe  title  remained  in 
Erwin,  the  consignor,  and  the  delivery  to 
HarrlH  was  contemplated  to  be  at  bis  resi- 
dence In  MacoD,  payment  of  the  price  to 
be  made  by  him  there  on  delivery.  See 
Bennett's  Ben].  SalPS,  (1R88,)  §  8H1 ;  2 
Uchouler,  Pers.  Prop.  §S01;  Blackb.  Sales, 
(2  Eng.  Ed. 1162;  Newmark,  Sales,  §  147 
et  seq. ;  Dows  v.  Bank,  91  D.  8.  61R; 
Bank  T.  Wright,  48  N.  Y.  1 :  Bank  v.  Jones, 
4  N.  Y.  497:  Bank  t.  Loga^,  74  N.  Y.  668; 
Bank  v.  Bangs,  102  Maw.  201;  Bank  v. 
Crocker,  111  Mass.  163;  Bank  v.  Dearborn, 
115  Mass.  219. 

8.  The  court  charged  the  Jury,  in  sub- 
stance, that.  If  the  oats  were  sold  by  sam- 

{)le,  the  buyer  had  a  right  to  examine  and 
nspect  them  In  bulk  before  paying  for 
tbem,  and  tbe  denial  of  this  right  woald 
be  a  reason  for  non-payment  of  tbe  draft ; 
that  the  contract  sued  on  was  an  entire 
contract;  and  that  It  they  found  that 
Erwin  did  ship  two  of  the  five  cars  of 
oats,  and  demanded  pay  fof  the  two 
cars  as  soon  as  shipped,  and  tUe  buyer 
refused  payment,  he  bad  a  right  to  refuse, 
and  hie  refusal  did  not  excuse  Che  shipper 
from  sending  tbe  balance.  There  was 
no  error  In  either  ot  the  propositions  sub- 
mitted to  tbe  Jury  in  this  charge.  Where 
a  vendor  sells  goods  byBami)le.and  draws 
a  draft  on  tbe  vendeeforthe  purchase  price 
thereof,  tbe  vendee  certainly  has  a  right, 
before  paying  the  draft,  to  Inspect  the 
bulk  of  the  goods  purchatied.  When 
goods  are  sold  by  aemple,  there  la  an  im- 
plied warranty  on  tbe  part  of  tbe  seller 
that  the  bulk  of  the  goods  will  come  np 
to.the  standard  of  the  sample.  It  was 
contended  by  counsel  for  the  plaintiff  in 
error  that,  alth(»agh  there  might  be  an 
Implied  warranty  that  the  goods  were 
equal  to  the  sample,  still  Harris  should 
have  paid  the  drafts,  and,  if  the  oats  wbeu 
they  arrived  did  not  equal  the  sample 
which  had  been  sent  to  him,  he  could  sne 
Erwin  for  breach  of  warranty.  Harris 
miglit'have  done  this  If  Erwin  had  lived 
In  the  same  county  or  state,  but.  as  Er- 
win resided  in  the  distant  state  of  Texas, 
a  suit  against  him  there  wonld  have  cost 
mure,  )>erbapH,  than  the  dltterence  would 
have  amounted  to  between  the  price  ot 
oata  of  the  grade  contained  in  the  flainple, 
and  the  pric«  of  Inferloroats  in  bulk.  The 
hatter  rule  and  practice  Is  to  allow  the 


purchaser  to  Inspect  the  bulk  before  re- 
quiring blm  to  pay.   Un  the  right  of  tbe  i 
purchaser  to  inspect  before  payment,  see 
2  Schooler,  Pere.  Prop.  S  406;  Newmark 
Sales.  5  260;  Bennett's  Ben].  Sales,  §  6.^. 
The  second  proposition  contained  in  tliis 
extract  from  tbe  charge,  Id  our  opinion, 
was  also  aound.  The  contract  for  the 
purcbuse  ot  the  oatb  was  entire.  Harris 
had  a  right  to  insist  that  all  the  five  cars 
should  he  delivered  to  him,  and  be  Inspect- 
ed by  blra,  l>etore  he  paid  for  any  ot  them. 
He  pnrcbaseil  dre  cars,  and  Erwtn  agreed 
to  sell  and  deliver  him  five  cars  at  bis 
place  ot  residence,  as  we  have  heretofore 
ehown.   Erwin,  therefore,  had  no  right  to 
deliver  two  cars  at  a  time  and  draw 
drafts  on  Harris  for  the  purchase  price. 
When,  therefore,  he  delivered  or  proponed 
to  deliver  a  quantity  less  than  he  sold, 
Harris  had  a  right  to  refuse  It.  There  is 
DO  indication  In  the  record  that  any-spec- 
Ifled  quantity  was  to  be  d^vered  In  car- 
loads from  time  to  time.  Nor  waa  there 
any  proof  that  there  was  a  general  cus- 
tom ot  tbe  trnde  authorising  Erwin  to 
deliver  at  different  times  a  less  quantity 
than  the  entire  contract  called  for,  and 
draw  drafts  tor  tbe  same  before  his  con- 
tract was  completed.    See  BenJ.  Sales, 
(Bennett's,)  $690;  Newmark, Salea.  fi  35  3t 
seq.;  ascbodler,  Pers.  Prop.  S388.  Tbe  case 
of  Braucb  v.  Palmer,  66  Oa.210,  was  relied 
on  by  counsel  tor  the  plaintiff  In  error; 
but.  while  this  court  there  held  that  the 
contract  was  an  entire  one,  that  case  ia 
different  In  Its  tacts  from  tble.  Tbe  facts 
of  that  case  show  that  Palmer  was  to  pur- 
chase 600  bales  of  cott«n  tor  Branch,  to  bo 
delivered  in  different  lots  and  at  different 
times,  and  that  the  custom  of- tbe  trade 
was  that  he  had  a  right  to  draw  tor  the 
amount    due    on    each  lot  as  It  was 
shipped.  This  court  held,  npon  these  facts, 
that,  when  Branch  refused  to  pay  the 
drafts  thus  drawn,  Paimerwasnot  bound 
to  carry  out  and  complete  the  contract. 
A  contract  may  be  an  entire  one.  and  yet 
contain  fitlpalatlons  for  a  delivery  by  ln< 
stallments,  as  in  tbe  contract  between 
Branch  and  Palmer;  bat  In  the  contract 
under  consideration,  as  we  have  before 
remarked,  there  was  no  understandlnjc  or 
agreement  that  the  five  cars  were  to  be  de- 
llvpre4i  by  installments,  nor  was  tbei-e 
any  custom  proved  which  would  aathur- 
Ife  Erwin  to  draw  on  Harrin  before  the 
completion  ot  the  entire  contract.  The 
court  was  right,  therefore,  in  Instructing 
the  Jury  that  the  refUHUi  of  Harris  to  pay 
for  the  two  cars  of  oats  did  not  relieve 
Erwin  from  sending  the  other  three  cars. 

4.  After  Harris  had  refused  to  accept  or 
pay  the  draft  drawn  tor  tbe  two  car- 
loads of  oats,  and  Erwin  bad  declined  to 
forward  the  other  three  carloads,  and 
had  turned  over  the.  two  car-loads  to  a 
broker  to  be  sold  .on  his  account,  Harris 
purchased  these  oats  from  the  broker.  It 
was  contended  by  counsel  tor  the  plaintiff 
in  error  that,  when  be  purchased  the  Iden- 
tical car-loads  of  oats  from  Erwln'a 
broker,  he  waived  his  right  ot  action  for 
a  breach  of  the  contract  in  falling  to  for- 
ward the  other  three  cars  We  do  not 
think  Harris  waived  his  right  of  action  by 
Durcbusing  the  two  carloads  from  tbe 
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broker.  Tbe  broker  bad  tbem  for  sale, 
and  HarriB  bad  the  same  right  to  pur- 
cfaaaa  tbem  tbat  any  one  else  had.  Tbe 
eoDtraet  WBB  abrogated  by  tbe  failure  of 
Brwin  to  perform  bis  part  of  It.  There 
was  no  reason  to  forbid  Harris  from  go- 
ing Into  tiie  market  and  pnrchaBlng  the 
oats. 

5.  Tbe  court  charged  tbe  Jnry,  in  snb- 
staoce,  as  tothemeafiare  of  damages,  tbat, 
tt  ttier  found  for  tbe  plaintiff,  they  eould 
flod  the  dlHsrence  between  the  price  con- 
tracted for  and  the  market  value  at  the 
time  of  the  failure  of  the  defendant  to  ship 
the  oats.  Counsel  for  the  plaintiff  In  er- 
ror  contended  that.  If  Harris  was  entitled 
to  recover,  be  wonld  only  be  entitled  to 
recover  tbe  difference  between  the  cost  of 
the  oats  In  Texas  when  the  contract  was 
made  and  tbe  price  at  the  same  point 
when  Erwin  reibsed  to  deltrer  them,  be* 
cause,  be  claimed,  the  point  of  delivery 
was  In  Texas.  We  bave  shown  in  the 
former  part  of  this  opinion  tbat  the  point 
of  delivery  under  this  contract  was  not 
in  Texas,  but  In  Georgia,  and  therefui*e 
tbe  measure  of  damacee  for  failure  to  de- 
liver the  three  car-loads  was  the  differ- 
ence between  the  stipulated  price  and  the 
market  price  in  Macon  when  delivery 
ought  to  nave  been  made,  leas  tbe  fr^be. 

Jadgment  affirmed. 


Geoboia  S.  ft  F.  B.  Co.  V.  Small  et  ah 
(Supreme  Court  of  Qeargia.   July  8, 1891.) 

BmiBST  DOHAIIT--FAII.UBB  TO  TB.HDSH  COMPBN- 

SATiox — Appeal. 
There  being  no  tender  made  by  the  com- 
pany on  the  basis  of  the  first  verdict  or  award  in 
the  cmidemnatioo  prooeedinss,  tbere  was  no  tak- 
ing to  the  company  for  pablio  use  on  that  basis, 
ana  it  waa  not  error  on  the  trial  of  ui  appeal  to 
admit  evidenoe  ot  the  value  of  the  property  at 
the  time  of  the  appeal  trial,  and  to  instruct  the 
Jury  to  assess  compensatloa  accordingly. 
{SyUabiu  ty  the  Court } 

Error  from  superior  court,  Bibb  connly ; 

A.  L.  Miller,  J  ndge.  * 
Ouatin,Guetrjr& Hall  and  DesaanABart- 

letCfor  plaintiff  In  error.  R.  W.  Patervon 
and  Bobt.  Ho<^8W,for  defendants  in  exror. 

BiifUONB,  J.  This  bill  of  exceptlcmB  re- 
cites **  tbat,  during  tbe  April  term  of  the 
Boperior  court  of  Bibb  county,  there  came 
on  to  be  heard  a  certain  cause,  wherein  A. 

B.  Small,  trustee,  was  complainant,  and 
the  Georgia  Southern  &  Florida  Railroad 
Company  was  d^endant.  tbe  same  being 
an  action  to  enjoin  the  said  railroad  com- 
pany from  the  further  prosecntion  ot  con- 
demnation proceedings  to  condemn  cer- 
tain lands  In  the  city  of  Macon  belonging 
to  said  complainant,  wbich  condemna- 
tion proceedings  bad  been  instituted  un- 
der the  charter  of  said  railroad  company ; 
and  also  the  case  of  the  Georgia  Southern 
&  Florida  Railroad  Company  v.  A.  B. 
Small,  tmatee,  said  last-mentioned  cose 
being  a  statutory  proceeding  to  condemn 
the  property  of  said  Small,  trustee,  for  the 
nse  of  said  railroad  company,  and  then 
and  there  pending  upon  appeal  from  the 
verdict  of  the  Jury  in  said  r>ondemnation 
proceedings;  botb  of  which  cases  were  by 
the  order  oi  liie  eonzt  conaulldated  and  I 
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tried  together;  and,  botb  parties  having 
announced  ready  In  both  caBee.a  Jnry  was 
Impaneled  tu  try  the  same."  Tbe  bill  of 
excBptions  then  goes  on  to  recite  that, 
peudlngthe  trial,  thecourt  allowed  certain 
witnesses  to  testify  as  to  the  value  of  the 
property  at  the  time  of  the  trial.  This 
was  objected  to  upon  the  ground  that  the 
testimony  sougbtto  be  elicited  wasiliogal, 
for  tlie  reason  that  tbe  value  of  the  prop- 
erty  to  be  submitted  to  the  Jury  was  tht 
value  at  the  time  of  tbe  condemnation 
proceedings  In  July  of  the  preceding  year 
ami  not  Its  value  at  the  time  of  the  pend- 
ing trial,  (May,  1890;)  which  objection 
was  overruled  by  the  court,  and  tbe  wlt> 
nesses  allowed  to  answer  the  questions. 
The  company  excepted,  and  assigned  er- 
ror thereon.  Tbe  judge  charged  the  Jury 
as  follows:  "The  sole  iBsnefor  the  Jury, 
on  this  branch  of  the  case,  Is  to  determine 
tbe  present  value  of  the  property,  located 
as  it  Is  In  the  city  of  Mcu:ou,  at  the  present 
time,  and  fortbat  purpose  may  be  used  all 
the  testimony  that  throws  any  light  up- 
on that  question  of  the  preeeut  value  of 
the  property. "  To  this  charge  the  com- 
pany alao  excepted,  and  assigned  tbe 
same  as  error.  The  constitution  of  the 
state  declares  (Code,  S  6024)  that  ''private 
property  ehall  not  be  taken  or  damaged 
for  public  purposes  without  Just  and  ade- 
quate  compensation  being  Unit  paid. "  It 
appears  from  the  above  recital  ul  facts  set 
out  In  the  bin  of  exceptions  that  tbe  rail- 
road company  had,  under  Its  charter.  In 
July,  18(j8,  Inatltated  condwnnacion  pro- 
ceedings lor  the  purpose  olt  taking  this 
land  from  Small  for  Its  use.  A  jnry  bad 
been  sumraoned  by  tbe  sheriff  In  accord- 
ance with  tbe  provisions  of  the  charter, 
and  they  had  assessed  the  value  of  the 
land.  Small,  being  dissatisfied  with  the 
verdict,  appealed  to  the  superior  court, 
and  at  the  same  time  filed  a  bill  aeeking 
to  enjoin  the  railroad  company  from  con- 
demning tbe  land.  The  only  qnestlou 
made  by  this  record  is  whether,  on  the 
trial  of  the  appeal  In  the  superior  court, 
thevalue  to  be  assessed  by  the  Jury  should 
be  the  value  of  the  land  at  the  time  of  the 
condemnation  proceedings  In  Jnly,  1888, 
or  Its  value  at  the  time  of  the  trial  of 
the  appeal,  May,  1890.  This  question  de- 
pends upon  what  time  tbe  taking  Is  com- 
plete, so  as  to  autborise  the  railroad  com- 
pany to  take  possession  of  the  land.  Un- 
der the  clause  of  the  constitution  above 
quoted,  the  land-ownermust  first  be  paid, 
before  the  railroad  company  is  entitled  to 
take  his  property  and  go  Into  possesBlon 
of  It.  If  both  parties  are  satlsfled  with 
the  award  of  the  Jnry  summoned  to  assess 
the  value  ot  the  property,  tbe  railroad 
company  must  pay  the  amount  assessed 
before  It  can  take  possession.  If  the  own- 
er is  dtssatistled,  and  appeals  to  the  su- 
perior court,  and  the  railroad  desires  Im- 
mediate possession,  it  must  tender  the 
amount  assessed  by  the  Jury  before  it 
can  go  Into  possession.  lo  the  case  tA 
Oliver  V.  Railroad  Co.,  83  Ga.  257,  9  S,  E. 
Rep,  1086,  this  court  held  tbat  the  tender 
of  the  sum  asBessed  and  awarded,  duly 
made  and  continued,  but  refused.  Is  the 
equivalent  of  actual  paymentof  theaws 
1  In  Itfl  ettects  on  the  right  of  tite  corp 


Digitized  by  Google 


S16 


SOUTHEASTEBN  BEFOBTEB,  Vol.  18. 


tlon  to  enter  upon  the  land  and  prosecnte 
the  work  of  conatruetlon.  If  this  com- 
pany had  tendered  t<»  Small  the  amount 
aeeeHaed  by  the  jury  Id  the  condemnation 
proceedlnKtlt  might  have  had  the  right  at 
the  time  to  take  poasesalon  of  the  proper- 
ty, end  a  tender,  properly  made  and  con- 
tinued, would  hare  been  eqalvalent  to  an 
actual  payment.  It  la  not  necessary, 
howerer,  to  decide  definitely  this  particu- 
lar qneetlon.  We  have  carefully  scrntl- 
ulsed  this  record, and  there  Is  no  Indication 
or  Intimation  therein  that  any  tender  of 
the  amonnt  assessed  was  made  by  the 
company  to  Small.  There  was  conse- 
quently no  taklns  by  the  company  (or 
public  use,  and  It  was  no  error  on  the  tiial 
d  the  appeal  to  admit  evidence  ol  the 
value  of  the  property  at  the  time  of  the 
trial;  nor  was  there  any  error  In  the 
charge  of  the  court  above  recited.  If  a 
tender  had  been  made  and  continned,  then 
tlM  value  of  the  property  at  the  time  it 
vaa  asaeasedln  the  condemnation  proceed- 
ing might  have  been  the  proper  basis  for 
estimating  Its  value  at  the  appeal  trial; 
but,  Inasmuch  as  therecord  does  not  show 
that  tender  waa  made,  then  was  no  tak- 
ing, and  no  right  of  possession,  and  the 
value  at  the  time  of  that  trial  was  the 
proper  ba^.  Judgment  affirmed. 


LOQAN  V.  Wbstbrn  &  a.  R.  Co. 

(fSupreaae  Court  cf  Qe&raia.  July  18,  lan.) 

C(»POUTiom— BxrauTioN  or  Custxb— Right 
or  LsaiAUTtma  to  Conthtus  Chabtbs  ih 

FOBOB. 

1.  When  not  oheoked  by  oontract,  the  legia- 
latnre  may  vary  by  a  sprndu  lawaoyof  the  |mv- 
Ueges,  powers,  n^ts,  dutiu,  or  ofoUgadons  of 
a  particular  corporation,  except  sacfa  as  by  an  ez- 
•Istiog  general  law  are  common  to  all  corpora- 
tions; bat  provisions  applitsble  alike  to  all 
most  ren»in  applicable  to  eaoh  until  tbey  are 
(dumged  tij  a  general  law.  Henoe  witti  section 
1879  of  the  Code  in  full  force,  which  declares  that 
all  oorporationa  have  the  right  to  sue  and  be 
sued,  to  have  and  use  a.  common  seal,  to  make 
by-laws,  to  receive  donations,  to  purchase  and 
hold  proprarly  necessary  for  the  purpose  of  their 
organlsationt  and  to  do  all  acts  necessa^  for  the 
legltlHHrte  execution  of  this  purpose,  the  legis- 
lature cannot  hinder  the  tdurter  of  a  borineas 
oorporatton  from  expiring,  and  the  oorporaticm 
from  being  dlMolvea,  by  enacting  a  special  law 
declaring  that  the  charter  be  contlnu^  in  force 
for  the  purpose  of  terminating  salts  and  lltiga- 
Uon  pending  against  the  corporation  at  the  time 
ot  Uie  expiration  of  its  charter,  and  forbidding 
that  the  corporate  existence  should  be  eonstrneo 
as  extended  for  any  other  purpose.  A  legal  en- 
tity, with  no  right  or  power  but  that  of  aelend< 
ing  itself  against  pemdiag  actions.  Is  not  a  liv- 
ing corporation. 

2.  Byaae^atliucgaierallaw,  (Coda,  |  1684,) 
every  corporation  la  dissolved  by  expiration  of 
its  charter.  Aa  the  constitution  declares  that 
laws  general  in  their  nature  shall  have  uniform 
operation  ttizcnghout  the  atate,  the  Western  A 
Atlantio  Ballroad  Company  was  dlsaidved  wbra 
its  charter  expired. 

8.  Existing  general  laws  provide  for  enforc- 
ing the  rights  of  creditors  against  corporations 
both  before  and  after  dissolution,  and  the  consti- 
totiOD  inhibits  the  enactment  of  any  special  law 
in  a  case  provided  for  by  an  existing  general  law. 

4.  A  writ  of  error  pending  In  tbe  auprene 
conrt  against  a  corporation  when  Its  ohartar  ex- 
piree will  be  dismissed  on  motion. 
(SvUobu*  bv  Ae  Oburt.) 


Error  from  superior  court,  Gordon 
county;  Thoma.8  w.  Milnek,  Judge. 

J.  M.  Neal.  T.  O.  iiUoer,  and  Qieao  A 
MmddoXy  tor  pialntlll  in  error.  O.  S.  Starr 
and  B.  J*.  MoCaniy,  tor  defendant  in  error. 

Simmons,  J.  When  tbis  case  waa  called, 
a  motion  waa  made  to  dismiss  it  on  tbe 
ground  that  the  charter  of  the  Western  & 
Atlantic  Bailroad  Company  had  expired 
on  tbe  27tb  of  December,  ISSO.  Tbemotion 
was  resisted,  t>ecanBe,  It  was  said,  tbe 
legislature  bad  passed  an  act  which  waa 
approved  December  26,  1890,  continulne 
the  charter  lu  force  Tor  tbe  purpose  ot 
terminating  salts  and  litigation  pending 
against  tbe  corpuratlon  at  the  time  of 
the  ezpirattun  of  Ite  charter.  Connael  for 
tbe  movant  contended  that  the  act  waa 
unconstitutional.  The  head-notea  In  tbla 
case  will  fully  explain  the  viewa  of  tbe 
court,  and  are  so  tull  and  exbanstive  that 
1  deem  further  elaboration  unnecessary. 
All  that  need  be  added,  for  a  clear  under- 
BtandlQg  ot  the  case.  Is  tbe  language  of 
the  Code,  (sections  1679,  1684,  1688,)  and  ol 
the  act  of  1890.  Section  1679  is  as  f ollowa : 
**  All  corporations  have  tbe  right  to  sue 
and  be  sued;  to  have  and  use  a  common 
seal;  to  make  by-laws  binding  on  tbefr 
own  members,  not  Inconsistent  with  tbe 
laws  of  this  state  and  ot  the  Dulted 
States;  to  receive  donations  by  gift  or 
will;  to  purchase  and  hold  au^  propw- 
ty,  real  or  personal,  as  is  neceasair  to  the 
purpose  ot  tbelr  organisation;  and  to  do 
all  Buch  acta  as  are  neceaaary  for  the  le- 
gitimate execution  ot  tbla  purpose."  Sec- 
tion 1684  is  aa  tollowe:  "Every  corpora- 
tion Is  dissolved  (1)  by  expiration  of  ita 
charter;  (2)  by  lorfeitare  of  its  charter; 
(8)  by  a  surrender  of  lis  fraocblsea;  (4)  by 
tbe  death  of  all  ita  memben  wlttaont  pro- 
jrlding  for  a  aucceaslon. "  Section  1688  la 
as  follows:  "CTpon  tbe  dlasolution  of  a 
corporation,  for  any  cause,  alt  of  the 
property  and  assets  of  every  description 
belonging  to  the  corporation  eball  consti- 
tute a  fifDd,  first,  for  tbe  payment  ot  its 
debts,  and  then  for  equal  distribution 
among  ita  members.  To  tbla  eod  tbe 
superior  court  of  tbe  county  where  audi 
corporation  was  located  aball  have  pow- 
er to  appoint  a  receiver,  under  proper  re- 
atrlctlons,  protierly  to  administer  such  an- 
nets  under  its  direction.**  The  act  of  18M 
is  aa  follows :  "  An  act  to  extend  tbe  cfaaru 
ter  of  the  Western  &  Atlantic  Ballroad 
Company  for  purposes  of  litigation.  Sec- 
tion 1.  Be  it  enacted, "etc., "that  tbe  char- 
ter ot  tbe  Western  A  Atlantic  Ballroad 
Company,  approved  Octotmr  34,  1870, 
shall  be  contiQued  of  full  force  and  eltecC 
as  to  sneh  suits  and  litigation  aa  may  be 
pending  against  It  at  tbe  time  of  Its  expi- 
ration, as  though  sneh  expiration  bad 
not  occurred,  and  the  assets  of  the  com- 
pany shall  be  subject  to  such  final  Jndg* 
ment  as  may  be  recovered  In  such  lltiga* 
tion.  and  tbe  Western  ft  Atlantic  Bail- 
road  Company  Is  empowered  to  make 
any  and  all  the  defenses  to  such  litigation 
as  it  might  have  made  before  such  expira- 
tion ;  that  nothing  In  tbIs  act  shall  becon- 
Btrued  to  extend  tbe  existence  of  aald  cor- 
poration for  any  other  purpone  than  that 
ol  cuntloning  tUl  its  close  tlie  Iltlgatloa 


Digitized  by 


Google 


Oa.)  LATHBOP  v. 

referred  to  tn  tbla  section.  Sec.  3.  Be  It 
farther  enacted  that  all  laws  and  parts  of 
laws  In  conflict  wltb  tbla  act  be,  and  the 
aame  are  hereby,  ropealed."  Writ  ot  er- 
ror dlamlBaed. 


Lathrop  Bt  al.  ADKiiraoir. 
(Supreme  Court  of  QwrgUy.  Joly  8, 1S81.) 

DSBCIIIT  Ain>  DlBTKIBTITION  —  AOTIOIT  BT  HeiB— 

▲nsDHsmt  or  Fi^badihw  —  Partus  —  Bn- 

BUOB. 

1.  The  amendment  did  not  introdnoe  a  new 
oansB  of  aotlou;  nor  was  it  ImpropCTbeoanae  one 
ot  the  defenduitB  resided  In  another  ooanty;  nor 
did  It  render  naoeasary  the  making  of  other  par- 
ttes  defendant. 

&  An  agreed  ajmopsia  of  the  erldanoe  of  a 
deooaaed  intoeaa,  toKBtber  with  the  stwoff. 
n^er*s  report  in  full  of  said  eridenoa,  wae  not 
obgectionalAe  on  either  of  the  two  grotinds  p»- 
Mintod 

8.  A  nonanit  was  properly  denied. 

4-  Heirs  at  lawof  a  deceased  i>artner  take  no 
better  title  on  division  of  the  asaeta  than  the 
partner  himself  or  the  partnership  had. 

6b  No  special  role  of  avldenee,  with  raqteofc 
to  f  oroe  ana  oleameas,  is  ^ipUoabLe  to  the  note 
o<this  oaaa. 

0.  Where  an  asreemant  is  relerant  merely  a» 
evidence  of  IntentTon,  It  matters  not  whether  one 
of  the  parties  was  legadly  oompeteat  to  repcesent 
» thirapersoa  in  msking  It  or  noL 

7.  Tne  chaMO  reqoested  in  theflfth  anbdivls- 
ion  of  the  fimru  groosd  <tf  the  aottoa  was  pnip- 
«rl7  refnsed. 

&  Aooording  to  the  deelaion  of  this  oovt  on 
the  former  writ  of  error,  the  ebarge  set  fttth  in 
the  seventh  ground  of  the  motion  was  ooEreot. 

0.  The  verdict  was  warranted  by  the  erl' 
denoe,  and  not  oontrary  to  law. 

10.  The  defeadanhs  not  havlDg  severed  is 
their  defense  as  to  mesne  proflts,  and  there  be- 
ing nothing  in  tbe  xeeord  to  show  that  tbe  qoee- 
ties  as  to  what  each  severally  was  liable  for 
was  preawced  to  or  passed  snon  by  the  oonrt  he- 
low,  the  question  aa  to  soon  aeversl  UaUllty 
la  not  f  (NT  adlndication  by  this  conrk 
ISvUatMM  by  ate  Court.} 

Error  from  ■□parlor  eonrt,  Houston 
county;  A.  L.  Millrr,  Jadfce. 

W.  L.  Qiiee,  for  plaintiffs  in  error.  £fAr- 
demaa,  Darlg  4t  7  uroer,  for  defendant  ta 
error. 

ttHMOHB,  J.  Tbe  ladings  and  evidence 
in  this  case,  wltb  tbe  e»epti<>n  of  an 
amendment  to  tbe  pleadluKH  hereinalter 
Qotteed,  will  be  lound  reported  in  the  case 
ot  Lathrop  v.  White.  81  Ga.  29.  0  S.  £.  Rep. 
834.  Tbe  Judgment  was  then  reversed, 
and  the  theory  made  by  the  evidence  whicb 
had  not  been  submitted  to  tbe  Jury  was 
directed  to  be  anbmltted  to  them  cm  tbe 
next  trial.  To  meet  tbls  RDtegestlon  or  di- 
rection, when  tbe  case  came  on  tor  a  sec- 
ond  trial  In  tbe  anperlor  coart,  tbe  plain- 
tiff offered  an  amendment  to  her  declara- 
tion, alletrlas,  Id  snbHtaace,  that  her 
Koardlan,  Qeof^eH.  White,  bad  died  pend- 
iDK  tlie  suit;  that  her  father,  W.  T.  White. 
bavlnK  beeomelttdebtedtoLatbrop  A  Co., 
moTed  to  Louisiana  wltboot  having  paid 
the  debt,  and  there  died ;  that  alter  his 
death  Georfce  H.  White,  lier  guardian, 
made  an  arrangement  wltb  Lathrop  &  Co. 
that  tbe  rents,  IsBues,  and  proflteof  the 
land  should  go  toLathrup  &Go.  uotll  said 
Indebtedness  of  W.  T.  White  was  paid; 
and  that  under  said  arrangement  white, 
tbe  gnardlao,  paid  out  of  the  rents,  issues, 
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and  profits  of  said  land  9785,  op  to  and  In- 
cluding the  year  197tt;  that  during  that 
time  said  gaardlan  remained  In  possesMlon 
uf  the  laud,  paying  taxes  on  It;  that  In 
tbe  year  1879  said  guardian  removed  frum 
Houston  county  to  Pulaekl  county;  that 
be  rented  the  land  to  Parker  before  re- 
muTlng,  having  appointed  Houser  to  col- 
lect tbe  rents  and  tarn  tliem  over  to  La- 
throp &.  Co. ;  that  In  that  way  Houser  got 
possession  of  the  land,  and  collected  and 
paid  sums  aggregating  91,806.50,  tor  the 
years  1880  to  1887,  Inclusive;  that  said 
sums  largely  overpaid  the  Indebtedness 
due  to  Lathrop  &  Co.;  that  tbe  plaintiff 
was  entitled  to  recover  said  lands,  and 
"  tbe  rents  thereof,  for  four  years  prior  to 
the  bringing  of  said  sntt,  and  reasonable 
rents  during  said  time;"  tbatshebad  at- 
tained ber  majority  since  the  filing  of  tbe 
suit ;  and  sbe  prayed  that  the  suit  might 
proceed  In  her  ownname.  To  this  amend- 
ment tbe  defendants  objected  (1)  because 
Ik  introduced  a  new  cause  of  action;  (2) 
that  Mrs.  Lathrop  was  tbe  only  real  claim- 
ant to  tbe  land,  and  that  she  Uved  la 
Chatham,  and  not  In  Houston,  connty, 
where  the  suit  was  pradlng;  and  (S)  that 
Lathrop  &  Co.,  through  their  surviving 
partner.  Warren,  should  be  made  a  party 
defendant.  AU  ot  said  objections  wmv 
ovemded,  and  tbe  amendment  was  aU 
lowed. 

1.  There  warn  no  error  In  allowing  tbla 
amendment.  It  did  not  introdnee  a  new 
cause  of  artion.  The  evidence  on  tbe  for* 
mer  trial  made  tbe  same  questions  that 
tbe  amendment  now  makes,  and  it  was 
upon  this  evidence  that  the  direction  waa 
given  In  tbe  former  case  that  the  questioa 
should  be  submitted  to  tbe  Jury.  The  alle- 
gations in  tbe  amendment  were  therefore 
made  to  correspond  to  tbe  proof  In  the 
case.  Nor  waa  tt  Improper  to  allow  tba 
amendment  because  tbe  real  defendant  r^ 
sided  In  a  diHerent  county.  She  had  bem 
made  a  party  In  tbe  original  declaration, 
and  waa  propaiy  served,  and  had  ap- 
peared and  pleaded,  and  the  court  thereby 
obtained  Jurisdiction  of  ber  person.  Thte 
having  been  done,  any  proper  amendment 
could  be  made  to  tbe  declaration,  al- 
tboogb  she  resided  out  oi  tbe  county 
where  tbe  suit  waa  pending.  Sbe  was  the 
real  claimant  of  the  land,  and  the  other 
defendants  named  in  tbe  original  declara* 
tion  were  the  tmants  in  poasesRlon.  Tbe 
action  was  complaint,  aeebing  to  reeoTer 
tbe  land  and  mesne  profits.  It  was  there- 
fore annecessary  to  make  Latbrop  ft  Co. 
or  tbe  snrvlvlttg  partner  parties  to  the  ae- 
tion.  If  there  were  equities  between  Mrs. 
Lathrop  and  tbe  partnership  or  the  soi^ 
viving  partner,  the  plaintiff  In  this  action 
was  not  interested  therein,  and  these  eq- 
uities should  be  determined  between  them 
In  another  action,  to  which  this  plaintiff 
would  not  be  a  necessary  party. 

2.  When  this  case  was  brought  bere  be- 
fore, couusel  for  both  aides  agreed  on  a 
brief  ot  evldrace,  which  was  approved  by 
the  court.  In  making  this  agreement  they 
took  tbe  report  as  written  out  by  the  ofil- 
cial  stenographer,  and  struck  therefrom 
tbe  qneettons  and  other  irrelevant  matter, 
and  filed  In  tbe  clerk's  office  the  brief  thus 
agreed  upon  and  approved.  Ontheaec- 
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ODd  trial,  George  H.  White,  tbe  guardian, 
having  died,  bis  teetimony  on  the  former 
trial,  which  had  been  aj^reed  upon  In  tbe 
brief  ofevldenceand  approved,  was  offered 
by  tbeplatntlff.  The  defendant  objected 
tu  tbe  teBtimony  being  read,  becauae,  un- 
der the  amendment  wbicta  waa  allowed, 
the  iHSues  were  not  Bubstaotlally  the  aame 
as  on  thn  former  trial,  and  because  the 
brief  as  offered  showed  that  It  did  not  con- 
tain the  whole  of  White's  testimony,  much 
of  what  porported  to  be  bis  testimony 
having  been  expunged  and  otherwise  al- 
tered before  approval.  When  tbls  objec- 
tion was  made,  counsel  for  tbe  plaintiff 
ottered  the  whole  of  WhlteV  testimony  as 
it  appeared  In  tbe  stenographer's  report 
before  the  alterations  were  made,  and  the 
court  admitted  ft  over  objection.  The 
court  did  right  in  overruling  tbe  ob|ec- 
tlons.  Tbe  amendment  allowed,  as  before 
remarked,  did  not  channe  tbe  Issues  In  the 
case.  They  were  snbstanttally  the  same, 
and  the  parties  to  the  action  were  the 
same.  Code,  §  »7R2.  We  think  thu  testi- 
mony of  this  witness  In  the  brief  of  evi- 
dence agreed  upon  on  the  former  trial  was 
admissible  by  itself.  Tbe  defendants  and 
their  counsel  brought  the  case  here  when 
their  motion  for  a  new  trial  was  over- 
ruled, and  their  counsel  mast  have  made 
oat  the  brief  of  eridence.  He  was  not  like- 
ly  to  put  anything  In  the  brief  that  was 
not  true,  or  to  leave  out  anything  that 
would  illustrate  the  Issues  in  tbe  case; 
and  when  both  counsel  agree  to  a  brief  of 
the  evidence,  and  it  is  approved  by  the 
court,  teHtlmony  of  a  witness  since  de- 
ceased or  inaccessible,  contained  therein, 
is  admfHsibte.  Adair  v.  Adair,  39  Ga. 
75;  Smith  v.  State,  38  Ga.  2S.  Tn  tbe  case 
lastclteditis  said:  "The test  surely  ought 
to  be  no  more  than  this:  Is  It  probable 
that  tbe  admission  admits  only  what  Is 
true,  that  the  Jndgraput  (of  approval) 
sanctions  only  what  Is  true.  For  the  truth 
is  all  that  Justice  requires;  and,  taking 
this  as  tbe  test,  tbe  paper  la  question 
would.it  Is  certain,  t)e  adralsdlMe.  Is  it 
likely  that  the  parties  agreed  to  anything 
as  proved  that  was  not  proved,  even 
though  the  only  purpose  of  this  agreement 
wua  to  comply  with  the  requisitions  of 
the  law  as  to  new  trials,  and  the  law  as 
to  writs  of  error?  Is  It  likely  that  tlie 
coDtt  would  have  approved  as  true  any- 
thing  that  was  not  true,  nven  thongh  the 
purpose  of  the  approval  was  merely  to 
comply  with  the  requisitions  of  thesesame 
laws?  Certainly  It  la  not.  Surely,  all 
will  agree  that  a  paper  thus  agreed  to  by 
the  pHrtles.  and  approved  by  the  court, 
will  be  more  trustworthy  on  the  question, 
what  was  tbe  evidence  delivered  on  the 
trial,  than  the  daily  fading  recollection  of 
persons  who  happened  to  bear  the  evi- 
dence when  It  was  so  delivered."  Of 
course,  if  there  was  anything  material  of 
the  deceased  witness'  testimony  left  out  of 
the  agreed  brief  by  mistake  or  Inadver- 
tence, or  because  at  that  time  It  was  not 
deemed  material,  it  could  be  supplied  by 
either  party ;  and  this  was  done  when  the 
court  allowed  the  whole  testimony  of  the 
deceased  witness,  as  taken  down  by  the 
stenographer,  to  be  read  to  the  Jury. 
8.  At  tbe  cnnelnaiun  of  tbe  testimony  of 


tbe  plulntlir,  tbe  defendant  moved  for  a 
nonsuit,  and  the  motion  was  overruled 
by  the  court.  The  court  did  not  err  in  nv 
fusing  to  grant  the  motion.  There  was 
sufficient  evidence  to  autboriseblmto  sub- 
mit it  to  the  Jury, 

4.  Conusd  for  tbe  defendant  In  error  re- 
quested the  court  to  charge  asfoUowa: 
"If  you  believe  that  m>on  the  death  of  J. 
W.  Latbrup,  Sr.  and  Jr.,  and  the  diasola- 
tion  of  tbe  partnership  of  J.  W.  Lathrop 
&  Co.,  the  effects  of  the  late  Arm  were  di- 
vided out  by  agreement  among  the  heirs 
at  law  and  the  surviving  partner,  and 
that  In  this  division  one-third  fell  to  Mrs. 
M.  A.  Lathrop,  and  she  took  this  land  as 
part  of  her  share,  and  took  a  conveyance 
for  It  from  the  other  parties,  and,  in  con- 
sideration of  what  she  got  in  this  division, 
she  gave  up  to  the  other  two  parties  her 
Interest  Id  the  other  assets  about  whose 
title  there  was  no  dispute,  this  made  her 
a  bona  Ode  purchaser  for  value;  and  if 
this  division  took  place  after  tbe  alleged 
arrangement  between  Geo.  H.  White  and 
J.  W.  Lathrop  &  Co.,  referred  to  In  the 
amendment,  her  right  to  this  land  could 
not  be  affected  by  such  an  arrangement, 
unless  she  bad  notice  of  it,  and  the  burden 
of  proof  is  on  the  plaintiff  to  show  that 
sue  hod  such  notice.^ 

II  all  the  facta  set  out  In  this  request  * 
were  true,  the  court  should  not  have  xivco 
It  in  charge  to  tbe  jury.  The  main  ques- 
tion In  issue  between  the  parties  on  this 
trial  was,  to  whom  did  the  land  belong,— 
In  whom  was  the  legal  title?  If, therefore. 
Mrs.  Lathrop  bad  no  legal  title  to  tbe 
land,  it  was  Immaterial  and  irrelevant  In 
what  manner  she  procured  the  title  under 
which  she  claimed.  If  Lathrop  A  Co.  bad 
no  title  tu  tbe  land,  and  she  procured  the 
title  under  which  she  claimed  by  the  di- 
vision of  the  assets.of  the  firm,  she  got  no 
better  title  than  the  firm  had.  Nor  did 
she  get  any  better  title  than  her  deceaseil 
husband  would  have  bad  It  the  assets  had 
been  divided  during  bis  life;  and  If,  In  tak- 
ing this  land  as  part  of  her  portion  ot  the 
assets  of  the  Arm  and  of  her  deceased  hus- 
band, she  gave  up  other  assets  about  the 
title  of  whlcfa  there  was  no  dispute. the  in- 
terest of  tbe  plaintiff  In  the  court  below 
should. not  be  uffected  thereby;  nor  would 
these  facts  make  Mrs.  Latbrup  a  bona  ilde 

Eurchaser,  so  far  aa  the  rights  of  Mrs.  Ad- 
Inson,  the  plaintiff,  were  concerned. 
Both  parties  stood  tn  relation  to  each 
other  upon  their  respective  titles.  If  Mrs. 
Lathrop  had  the  legal  title,  she  would 
have  been  entitled  to  retain  the  land.  If 
she  did  not  have  tbe  legal  title,  and  the 
plalntitt  did,  the  plaintiff  would  be  enti- 
tled to  recover  tbe  whole  land,  and  not 
merely  one-third,  as  the  court  was  request- 
ed to  charge  In  the  second  aubdl vision  of 
the  request. 

6.  The  court  was  also  requested  to 
charge  that,  "  when  an  attempt  is  made 
to  set  up  a  parol  agreement  concerning 
land,  like  the  one  referred  to  in  tbe  amend- 
ment, the  proof  of  the  agreement  should 
beclearandsatlsfactorj.*  Under  tbe  facts 
of  this  case,  no  special  rule  of  evidence 
with  respect  to  force  and  clearness  was 
applicable.  The  agreement  set  up  In  the 
amendment  was  not  concerning  tlie  title 
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tti  land,  but  was  only  aa  to  how  the  rents 
slioold  be  dbtposed  of. 

6.  The  court  was  requested  to  ehar^^e  as 
follows:  "Ir  Oeorge  H.  rt'hite  was  not 
attbattlme  srnardtan,  and  had  no  Inter- 
est In  this  land,  be  had  no  right  to  bind 
anybody  by  any  snch  agreement,  and  It 
could  not  be  enforced, eren  If  proved."  "If 
Lathrop  &  Co.  received  from  Boon  a 
transfer  of  the  bond  for  titles,  and  Boon 
was  not  a  party  to  the  agreement  re- 
ferred to  In  the  amendment,  but  the  agree- 
ment  was  made  between  George  White 
and  Lathrup  &  Co.,  and  no  money  or 
utber  thing  of  value  was  paid  or  expected 
to  be  paid  to  Lathrop  &  Co.,  and  no  lin- 
proveiiienta  were  made  or  to  be  made  by 
Geo.  White  or  the  pLalntitr,  and  the  agree- 
ment was  simply  that  Lathrop  ft  Co. 
should  hare  the  use  or  rent«  of  the  land 
tin  the  debt  due  them  by  W.  T.  White  was 
paid  In  rents,  SQch  an  agreement,  If  made, 
was  a  undom  pacff/m,  and  cannot  be  en- 
forced." In  the  former  decision  of  thlti 
case,  on  the  question  of  this  contract  or 
agreement,  this  court  said:  "White,  the 
guardian,  however,  contends  that  La^ 
throp  &  Co.  never  went  Into  possession  of 
this  land.  He  claims  that  when  Buon 
surrendered  the  possession  he  surrendered 
It  to  him,  and  that  he  and  Warren,  one  of 
the  partners  of  Lathrop  ft  Co.,  made  a 
verbal  contract,  whereby  It  was  agreed 
that  White  should  take  the  land  and  rent 
it,  and  pay  the  debt  of  his  brother,  and 
when  that  wasdonetheland should  belong 
to  his  ward.  This  Warren  denies.  The 
court  below  seemed  to  take  u  different 
view  of  the  case  from  what  we  have  taken, 
and  failed  to  submit  this  matter  to  the 
Jury.  We  think  that.  If  White  made  this 
cuntract  with  Warren,  that  he  was  to 
take  the  land  and  rent  It,  and  pay  the 
debt  of  bis  brother,  and  after  the  debt  was 
paid  the  land  was  to  go  to  his  ward  and 
niece,  then.  If  the  debt  was  paid,  she 
would  be  entitled  to  It.  But  It  there  was 
no  BDch  contract  as  that  made,  and  War- 
ren only  gave  hlmtwelve  munths  in  which 
to  n-deem  the  land,  and  he  failed  to  re- 
deem It,  then,  of  course,  she  cannot  re- 
cover. This  Is  a  matter  entirely  for  the 
lory,  as  to  which  theory  they  will  adopt 
after  hearing  the  evidence,  if  the  case 
should  be  tried  agnln  In  the  court  beluw. 
we  presume  that  the  court  will  submit 
this  matter  to  the  Jury,  under  proper  In- 
st ructions." 

According  to  this  ruling,  the  trial  Judge 
submitted  the  question  to  the  Jury,  and 
by  their  vnrdlct  they  mast  have  found 
that  White's  theory  was  true.  There- 
quest  recited  above  was  that  the  court 
should  charge  that,  if  White's  testimony 
was  true.  White  was  not  authorised  1o 
make  such  an  aKreeraent,  and  It  conid  not 
he  enforced,  and  wns  a  nudum  pactum. 
We  still  think,  if  such  an  agreement  was 
made  by  White  with  Warren,  one  of  the 
firm  of  Lathrop  &  Co..  the  plaintiff  would 
be  entitled  to  recover.  It  does  not  mat- 
ter, under  the  facts  of  the  case,  whether 
White  had  authority  to  make  the  agree- 
ment or  not,  or  whether  the  agreement 
hy  itself  could  be  enforced  In  a  court  of 
law :  the  great  and  controlling  fact  which 
the  agreement  demonstrates  Is  the  Inten- 


tion of  Warren  as  to  the  capacity  In  which 
the  Arm  would  hold  the  land.  If  White's 
testimony  Is  true,— and  the  Jury  has  so 
found,— Warren  never  Intended  to  assert 
title  to  the  laud.  He  only  Intended  to 
hold  It  under  the  bond  for  tltlen  of  Boon 
until  the  debt  due  his  firm  was  paid  from 
the  rents.  Other  facts  in  the  case  tend  to 
conflrin  the  testimony  of  White.  A  very 
Important  fact  was  that  several  years 
after  the  contract  was  made  with  Boon, 
and  the  agreement  with  George  White, 
Lathrup  ft  Co.  SMit  George  White  a  state- 
ment of  Che  balance  due  on  the  deceased 
White's  account.  This  shows  that  La- 
throp &  Go.  did  not  consider  their  debt 
aieainst  W.  T.  White  paid  by  their  surren- 
der of  the  notes  and  judgment  against 
Boon.  W.  T.  White,  the  father  of  the 
plalutlft.  bving  thus  Indebted  to  Warren'a 
firm,  and  having  given  It  the  two  notes  of 
Boon  for  $500  eucu  for  the  balance  of  the 
unpaid  purchase  money,  a»  collateral  se- 
curity for  his  debt  to  the  firm,  the  Arm 
sued  Boon  on  the  notes  and  obtained  Judg. 
ment.  Whereupon  Boon  agreed  with  the 
firm  to  surrender  the  land  to  It,  and  the 
firm  agreed  to  cancel  his  notes.  He  trans- 
ferred his  bond  for  titles  to  the  flrra  of 
Lathrop  ft  Co.  Lathrop  ft  Co.  did  not 
pay  a  dollar  of  their  own  money  to  Boon 
or  to  White  for  the  land.  All  they  paid 
Boon  for  the  land  was  the  assets  which 
they  had  received  from  W.  T.  White,  their 
debtor,  as  collateral  security.  When  they 
canceled  their  notes  and  the  Indgment 
thereon  against  Boon,  and  he  agreed  to 
surrender  the  land,  and  transferred  his 
bond  for  titles,  it  did  not  amount  to  plac* 
ing  the  title  to  the  land  In  Lathrop  ft  ('o., 
but  was  only  an  exchange  of  collaterals. 
Lathrop  ft  Co.  gave  up  their  not^  and 
Judgment,  and  took  In  lieu  thereof  the 
laud  as  collateral.  The  agreement  with 
Boon  did  not  paw  the  title,  because  the 
title  was  still  In  W.  T.  White,  or  In  the 
plaintiff  as  his  sole  heir  at  law,  he  belna* 
dead.  When  a  pledgee  with  whom  collat- 
erula  have  been  placed  as  security  for  an 
antecedent  debt  changes  the  character  of 
colliiterals  upon  a  note  or  raortga4i:e  to 
land  or  other  property  without  the  con- 
sent of  the  plettgeur.  It  does  not  amount 
tu  a  payment  of  the  debt,  but  the  pledgee 
holds  the  new  collateral  upon  the  same 
terms  and  conditions  as  he  held  the  old. 
And  while  the  new  collateral  Is  thus  held 
by  the  pledgee,  If  any  rents  or  proOts  are 
made  by  him,  he  must  account  therefor  to 
thepledgeor;  and  If  the  rents  or  profits 
are  sufHclent  to  pay  the  debt,  the  debt  be- 
comes canceled,  and  the  pledgeor  is  en- 
titled to  recover  the  collaternl.  Coleb. 
Coll.  Sec.  §§  1S2,183;  Jones,  Pledges,  §§  659, 
6(>0:  8tory,Ballm.|a43;  Brown  v.Tyler.S 
Gray,  1S9;  Montague  v.  Railroad  Co.,  124 
Mass.  24:2;  Daltou  v.  Smith,  S6  N.  Y.  17&- 
183:  Depuy  v.  Clark,  12  Ind.427:  Gage  v. 
Pnnchard,  G  Daly,  229;  Uoyt  t.  Martense, 
16  N.  T.  231;  Diller  v.  Brubaker,  »1  Amer. 
Dec.  177;  Richardson  v.  Mann.  80  La.  Ann. 
IWM);  Conyngham'B  Appeal,  57  Pa.  St.  474. 
As  before  remarked,  Lathrop  ft  Co.  did  not 
obtain  the  title  to  this  land,  becaune i>' 
the  time  the  contract  between 
Boon  was  marte  W.  T.  White  ' 
and  the  title,  never  having  u; 
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Uni,  waa  ta  bis  estate.  Nor  did  be  or  bis 
legal  r^resmitatlveaKree  to  the  chance  ot 
the  collateral  to  be  made  by  Latbrop  ft 
Co.  Tbe  asnmnent  ataowa  tbat,  accord- 
ing to  tbe  real  Intention  iA  the  firm  aa  ex- 

ereaned  by  Warren  at  the  time,  this  bolil- 
ifg  was  to  be  in  conformity  with  tbe  gen- 
eral nUe  of  law  applicable  to  svcb  a  cnse, 
and  waEi  not  treated  ae  an  adv^t!  hold- 
ing to  tbe  estate  ot  W.  T.  White.  For 
tbeae  reasons  tbe  court  did  not  err  In  re- 
fnslng  to  give  tbe  requeats  above  copied. 

7.  Tbe  conrt  charged  tbe  role  as  laid 
down  by  tbli  conrt  In  that  part  of  tbe 
opinion  above  quoted,  to  which  charge 
the  defendant  excepted,  malclng  It  tbe  sev- 
enth ground  of  his  motion  for  a  new  trial. 
There  wae  no  error  In  giving  this  charge. 

8.  The  verdict  was  warranted  by  the 
evidence. 

9.  It  was  datised  by  eoonwl  lor  tbe 
plaintiff  in  error  tbat  that  Terdlct  waa 
contrary  to  law,  "fw  tba.  reason  that 
mesne  profits  were  tonad  not  only  against 
Ura.  Latbrop.  tbe  owner  of  the  land,  but 
also  against  Bouser,  the  agent,  and 
against  the  tenants,  all  ot  whom  were 
moving  lor  a  new  trial;  tbat  surae  of 
tbftie  tenants  did  not  rent  the  place  for 
more  tbaa  two  or  three  years,  and  all  ot 
tham  paid  a  atlpnlated  rent  to  Houser, 
who  forwarded  It  to  lAtbrop  *  Co, ;  that 
Houser  was  the  agent  to  collect  these  rmts ; 
and  having  dbne  this,  as  both  parties  ad- 
mit, tbe  tenants  were  discharged  from 
any  further  liability."  Upon  tbe  trial  of 
the  case  the  tenants  did  not  sevw  In  tbelr 
defense  as  to  tbe  mesne  profits.  Tbe  reo* 
ord  does  not  show  tbat  any  qnestlon  was 
made  or  presented  to  tbecoart  as  to  what 
each  was  severally  UaUe  lor,  nor  did  tbe 
court  pass  upon  tbe  quesUon.  It  not 
baring  been  made  before  the  trial  Judge, 
and  ruled  upon  by  blm,  U  la  not  for  adju- 
dication here.  Judgment  afllrmed. 


GKNTBA.L  BaILBOAJI  ft  BANKING  CO.  T. 

BkCNBWiOK  ft  W.  K.  Co. 

iauprms  Oomrt  pf  Gmnfia.  JaIyU,18Bl.) 

Railroad  CkncPAmis  — OoujeMMn— UsMiTAHaB 
RBOiTi.ATu)e  Srm  —  Aorioir  von  Suuoas— 

EVIDBSOI. 

1.  Where  a  rallUMid  eomyny  sad  tts  em- 
ploye are  both  injured  by  the  same  oeglieeaoe  ot 
eootfaer  railroad  oompany,  the  first  oompaoy  baa 
no  right.  In  aaoption  for  itsown  damages  against 
the  BBoond,  to  aue  also  for  the  uae  of  Its  employe 
to  recover  the  damages  sustained  by  him  lu  ex- 
cess of  those  already  paid  to  him  by  the  plaintiff 
in  the  action. 

2.  Railroad  companies  and  their  employes 
Qslng  railways  in  a  city  most  take  notioe  of  all 
valid  citT  orainaoces  duly  promnlgated. 

8.  Where  a  collision  between  the  plalatitt's 
train  and  the  defendaut's  train  occurred  on  a 
tracif  used  by  them  in  common,  while  the  plain 
titr  or  its  agent  was  engaged  in  the  violation 
of  a  valid  city  ordinance  limiting  the  rate  of 
speed  in  the  running  of  trains  in  the  oity,  and 
tbe  Jury  believed  mm  tbe  evidence  that  tbe  ool- 
lisioD  woald  not  have  occtirred  but  for  such 
violation,  the  plaintiff  oonld  not  recover;  it  not 
appearing  t^t  tbe  defendant  could  have  avoided 
the  consoquences  ol  the  plalntHTs  negligenoe 
after  t>ecoming  aware  of  the  same. 

1.  If  a  dty  ordloanoe  regulating  ttie  speed  of 
trains  emturaoe  lu  Its  language  the  whole  area  of 
the  (dty,  and  la  reasonable  ia  itself,  the  oout 
nay  submit  to  the  Jury  the  qoflstioa  as  to 
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whether,  on  aoceunt  of  tbe  special  looal  condl* 
tlons  and  surronndiogs.  It  would  or  would  not 
reasonably  apply  to  the  particular  locsUty  in 
question,  that  locality  tAlog  just  inside  of  the 
^ty  limits. 

6.  Tbe  verdiotwaBwaccaatodbytheevidonce. 
{Syllabui  bv  tlu  Court) 

Error  from  superior  court,  Dongbertj 
county;  Allkn'  Fobt,  Judge. 

Laweos  A  Cuaatitgbum  and  R.  F.  Uyoa, 
for  plalntdtf  In  irrrar.  D,  fi.  Pope,  for  de- 
feoduDt  In  error. 

81IUIOK8.  J.  I.  The  Central  Railroad  ft 
Banking  Company  brought  an  action 
against  tbe  Bruoewlcfc  ft  Western  Rail- 
Tuad  Compaoy,  alleging  that  an  engliw 
belonging  to  plalntlS  had  been  damaged 
to  the  amount  of  91.000,  and  its  engineer, 
Scovllle,  had  been  serionsly  Injured  by  a 
colUalon  between  said  engine  and  a  train 
of  defendant,  which  resulted  from  the  neg- 
ligence 4^  tbe  latter.  Tbe  dedaratloD  set 
forth  in  detail  tbe  injuries  alleged  to  have 
been  austaf  ued  by  the  engineer.  It  also  al- 
leged that  plaintiff  bad  paid  ont  large 
suras  of  money,  apeclfylng  tlie  amoonU, 
for  expenaes  Incurred  la  tbe  nurehig  of  the 
eagtneer,  phyaleians*  and  dmgglsta*  bills, 
and  also  that  plaintiff  bad  compromised 
and'  settled  uie  claim  of  said  ScovUl* 
against  It  for  the  Injorles  hebad  soatained 
by  paying  the  sum  of  9:2.000,  which  was 
inadequate  and  insufficient  to  compensate 
him  for  tbe  damage  be  bad  aoatalned. 
The  declaration  prayed  a  reco  very  against 
defendant,  not  only  for  the  damafce  to  Us 
property  and  the  anma  paid  oat  for  and 
to  ScovlUe,  an  aforeaald,  but  also  for  the 
damages  eustatned  by  bim  lu  the  personal 
Inlnrles  be  bad  received  la  excesa  of  tbe 
amount  paid  him  therefw  by  plaintiff,  thb 
latter  ailing  that  it  sued  Xor  this  last- 
named  item  for  tbe  uae  of  tbe  said  Sco- 
vllle.  Upon  demurrer,  tbe  court  bdow 
atruck  out  ot  tbe  declaration  all  parta 
tbowof  tbat  sought  a  recovery  for  tbe  nas 
and  ben^t  ot  Scovllle,  and  thla  raUng  U 
assigned  as  error. 

Tberecan  be  no  queetlon  that  plaintiff 
bad  tbe  right  to  aue  fur  any  Injuriea  to  Its 
own  property,  or  for  any  Injury  it  may 
have  Bustaloed  In  the  loss  of  Its  engineer's 
services,  and  expenses  flowing  directly 
therefrom,  which  may  have  been  caused 
by  defendant's  negligence.  But  we  are  at 
a  loss  to  perceive  bow  tbe  plaintiff  can 
maintain  an  action  fur  personal  Injuries 
received  by  Scovllle  tot  any  amuaat  ex- 
ceeding what  it  bad  actually  paid  him  oa 
this  account.  Forlnjurlee  received  by  him, 
and  for  wbtcb  no  compensation  bad  t»een 
made  to  blm  by  plaintiff,  be,  and  be  aluoe, 
in  our  opinion,  would  be  entitled  t«  sue 
the  defendant.  It  is  not  alleged  In  tliedec- 
laraticmthatScoviUeasirignedtotbe  plain- 
tiff any  right  ot  action  he  may  have  bad 
agaimit  the  defendant,  and  certainly  plain- 
tiff is  in  uo  better  posltloa  to  briag  suit 
for  his  use  than  it  would  have  been  to  sue 
in  Its  own  right  if  sncb  aaaignakent  bad 
been  made.  If  It  be  aB^ted  m  reply  tbat 
plaintiff  waa  seeking  this  particular  recov- 
ery, not  for  Its  own  benefit,  but  for  the  use 
and  beneQt  of  Scovllle  htmseH,  tbe  answer 
la  tbat  Scovllle  was  competent  to  bring 
■nit  In  hlB  owjb  name  and  right,  and  no 
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reason  amKan  why  be  Bhoald  Dot  -do  bo. 
Bven  U  be  had  attempted  to  aRslgn  bla 
claim  af^alnst  thedeteDuant  to  tbe  plain- 
tiff, we  do  not  tblnJc  thUi  could  have  been 
done.  In  Comesye  v.  Vaese,  1  Pet.  212,  it 
was  h^d  tbat  a  right  of  action  fur  mere 
personal  tortawaenot  aasiffnalile;  and  to 
tblfl  «llect,  see  Gardner  t.  Adams,  12  Wend. 
307,  and  Bice  t.  Btone,  1  Allen,  MS.  A 
right  uf  action  is  not  asslKnable  **  il  it  does 
not  directly  or  Indirectly  Involve  a  right 
of  property;"  and  hence  an  aaalicnee's 
dalm  of  H  right  to  sue  for  frand  to  bis  as- 
stgnor  cannot  be  enforced.  Dayton  v. 
Fargo,  45  Mich.  153,  7  N.  W.  Bep.  7&&  This 
same  question  has  been  frequently  passed 
apoD  In  cawis  where  disputes  arose  as  to 
what  rights  uf  bankrupts  passed  to  their 
asslKneen,  and  la  such  cases  it  has  gener- 
ally Deen  held  that  such  assignees  could 
not  maintain  artions  for  Inltiries  to  the 
person  of  the  bankrupt.  3  Add.  Torts, 
%  1800,  and  cases  cited.  Among  the  latter 
is  that  of  Howard  r.  Crowther.  8  Mees.  A 
W.  eOl,  In  which  Lord  Asinobb  held  that 
eaosea  of  aetton  purely  peraonal  do  not 
pass  to  the  aaelKace,  hot  tbe  right  to  sua 
remains  In  the  banknipt.  In  Marshall  v. 
Means,  12  lia.  87.  Judge  Luhpkin  qnotes 
approringly  another  opinion  of  Lord  Ab- 
iNOBB,  delivered  In  the  ease  of  Prosser  v. 
Bdmonds,  1  Tonnge  A  C.  481,  sustaining 
the  doctrine  that  a  bare  right  to  file  a  bUi 
wmalutalna  salt  Isnot  assignable.  Bays 
tbe  opinion  r^wred  to:  "It  Is  a  rule,  not 
at  oar  law  alone. bat  that  of  all  countries, 
tbat  tbe  mere  right  of  purchase  shall  not 
give  a  man  a  right  to  l^al  remedlee.  The 
contrary  doctrine  Is  nowhere  tolerated, 
and  la  against  good  policy.  All  onr  cases 
of  maintmance  and  champerty  are  found- 
ed on  the  iMioaple  tbat  no  encooragraoent 
sboold  be  glvea  to  llttgatioa  by  the  Intro- 
dactlou  <rf  parties  to  enforce  those  rights 
whictaothm  are  not  disposed  to  enforce." 
No  doubt  authorities  in  conOlct  with  those 
above  dted  may  be  fomd,  but  our  own 
Code,  at  least  by  implication,  seems  to 
settle  tbe  qn«8tlon  that  causes  tA  action 
ariatag;  from  torts  are  not  assignable. 
Section  2249  classes  aueta  rights  as  ehosea 
In  action,  bat  the  next  section  provides 
expressly  tbat  choses  In  action  arising  up- 
on eontract  may  be  assigned,  and  le  silent 
a«  to  the  assignment  of  choses  in  action 
arising  npon  tort.  It  would  seem,  there- 
fore, under  the  rale,  expreaaJo  ualus  sx* 
clas/o  Httsrtiig,  that  the  latter  are  nut  as- 
siffnableln  this  state.  Buch  was  the  ruliug 
of  this  court,  and  we  think  It  sound,  in 
Gamble  v.  Banking  Co.,  80  Ga.  699,  600.  7 
S.  E.  Bep.  815.  The  court,  therefore,  did 
not  err  in  sustaining  the  demurrer  to  so 
macb  of  the  declaration  as  sought  a  re- 
covery for  the  use  of  Scoville. 

2.  Valid  ordinances  ordained  by  the 
mayor  and  council  o(  a  city  are  binding 
npon  all  persons  who  come  within  tbe 
scope  of  their  operation,  and  no  reason 
occora  to  us  why  rallroadH  and  their  eiu- 
ployes  should  not  be  thus  bound.  It 
would  be  something  quite  unuRual,  and 
nut  Justified  by  any  precedent  of  which 
we  are  awsre,  U  special  notice  had  to  be 
iriven  to  these  corporations,  or  tUelr  serv- 
ants, of  the  existence  of  such  ordinances. 

S.  Tbe  evidence  shdws  that  the  collision 


took  plaes  oa  a  track  used  In  conwon  by 
tbe  two  railroad  companies.  The  court,. 
In  effect,  charged  thejury  that  defendant,, 
when  using  this  track,  would  have  tho 
right  to  suppose  that  the  plain  tin,  com- 
ing in  with  its  train,  would  run  in  accord' 
ance  with  the  provisions  of  a  valid  ordi- 
nance of  the  city  of  Albany;  aod  farther 
instmcted  them  that.  In  case  they  beloved 
there  would  have  been  bo  collision  if  ths- 
plaintin  had  observed  that  ordinance^ 
then  the  plaintiff  would  not  be  entitled  to^ 
recover.  In  the  same  connection  he  left 
the  jury  to  determine  whether  or  not  tiie 
ordinance  in  question  was  reasonable  In 
its  application  to  the  locality  where  the 
accident  oceoned.  Upon  this  portion  of 
tlu)  charge  eomsieat  will  be  more  particu- 
larly nutde  la  the  next  division  of  thl» 
opinion.  Under  the  lacts  of  this  ease^ 
there  was  no  error  to  the  cbargp  given. 
It  was  equivalent  to  Instructing  thejury 
that  running  a  train  within  the  limits  of 
a  city,  at  a  speed  [H'Ohiblted  by  a  valhl 
ordinance,  would  beuegtlgenceon  the  part 
<rf  the  plalatUI.  This  ta  certainly  a  cor- 
reet  statement  of  the  law ;  and,  Inaaraoeb- 
as  the  evidence  shows  condtaBlvely  that 
defendant,  after  becoming  awan  of  tht» 
negligence  oa  the  part  of  the  idaintltf, 
could  not  have  avoided  the  coescqaencew 
of  It,  It  follows  plainly  that  tbe  plaintiff 
ought  not  to  rscover.  Bven  if  the  defend- 
ant was  to  some  extent  negligent,  tb» 
above  assertion  ranains  true,  because  It 
is  equivalent  to  stating  In  other  language 
the  provision  contained  In  section  2972 
the  Code,  vli.:  "If  tbe  plabitllt,  by  ordi- 
nary care,  could  have  avoided  the  consfr- 
quencai  to  himself  caused  by  defendant'a 
negligence,  he  te  not  entitled  to  recover." 
Tbe  court's  laagnage  meant  tbat,  if  the 
Jary  toand  that  d(rfendant  was  negligent^ 
yet  if  plaintiff,  by  ordinary  care,— that  la, 
by  obeying  tfaecity  ordinance,— could  have 
escaped  Injury  not  withstanding  defend- 
ant's n^Uxence,  it  could  not  recover,  and 
this  Is  onr  understanding  oi  the  law. 

4.  It  was  contended  by  counsel  for 
plaintiff  In  wror  that  tbe  dty  ordinance 
was  nnreaaonnble  In  Its  M>plieatlon  t(» 
the  particular  locality  where  this  accident 
occurred  ;  and  the  assignment  of  error  up- 
on the  clHivKe  given  In  reference  to  this 
subject  Implies  tbat  the  court  enghtto 
have  so  declared.  Instead  of  doing  so, 
the  court  li^t  thejury  to  determine.  In 
view  of  all  the  facts  and  eircamstancea 
ol  the  ease,  whether  there  was  a  neeeortty 
for  the urdlnancelnthlspartlcular locality, 
and  whether  or  not  the  operation  of  it 
at  this  place  was  reasonable.  This  was  a 
very  fair  and  proper  method  of  disposing 
of  this  question.  Tbe  jury,  with  all  the 
facts  before  tliem,  were  competent  to  de- 
cide It  fairly.  The  charge  submitted  to 
them  Imparuaily  the  contentions  of  both- 
sides  as  to  tbe  necessity  and  reasonable- 
ness of  the  ordinance,  and  they  were,  per^ 
haps,  better  qualified  to  reach  a  Just  con- 
clusion on  the  subject  than  the  Judge  him- 
self. At  any  rate,  he  saw  proper  tu  submit 
this  question  to  them,  and  we  are  anahle 
to  see  that  In  so  doing  he  committed  any 
error.  To  Justify  courts  in  declaring  void 
an  ordinance  limiting  the  speed  of  tralna 
within  a  city,  Its  an  reasonableness,  or 
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want  of  necessity  as  a  police  regalatifm 
for  the  protection  of  life  and  property, 
mmt  be  clear,  luanifeat,  anri  nndouhted. 
KDobluch  r.  Ballway  Co..  81  Minn.  402, 18 
N.  W.  Rep.  106.  In  tbeease  Just  cited,  the 
crossing  at  whlcb  a  cow  was  killed  was 
In  the  plat  of  the  city,  but  tbe  surround- 
ing country  was  Blmllar  to  the  open  coun- 
try  outside  of  tlieclty,  and  the  street  simi- 
lar to  a  coDimoQ  coontry  road,  there  be- 
ing no  graded  atreetH  within  three-quarters 
tif  mile,  and  no  boases  within  a  quarter 
of  a  mile,  In  tbe  direction  of  the  built-up 
portion  of  the  city,  but  the  street  eeeras 
to  have  been  a  good  deal  traveled.  Gil- 
FiLLAK,  C.  J.,  remarked:  "While  It  may 
be  true  that  a  higher  rate  of  speed 
thniuKh  the  irartlon  of  the  city  In  ques- 
tion would  be  consistent  with  the  public 
safety,  we  cannot  say  It  is  so  clenrly  and 
manifestly  the  case  that  we  can  bold  tbe 
puRHage  ol  tbe  ordinance  an  abuse  of  dis- 
cretion on  the  part  of  tbe  common  coun- 
cil.'* The  fact  that  tbe  railroad  owned 
tbe  land  on  which  tbe  Injury  occurred  did 
not  relieve  It  from  the  operation  of  tbe 
ordloanee.  Whltson  t.  CSty  of  Franklin, 
84  Ind.3»7;  Mers  v.  Railway  Cki..  8S  Mo, 
677,  1  S.  W.  Rep.  882;  Crowley  v.  Railroad 
Co.,  «5  Iowa,  658,  20  N.  W.  Rep.  467,  and 
22  N.  W.  Rep.  ai8:  Green  v.  Canal  Co.,  38 
Hun,  51;  Horr  &  B.  Mun.  Ord.  §9  239, 145. 
As  to  reasonablimess  of  ordinance  gen- 
erally, and  rule  as  to  pronouncing  void, 
see  Horr  &  B.  Mun.  Ord.  §  1S8  et  seq.; 
Meyers  v.  Railroad  Co.,  C7  Iowa,  565, 10  N. 
W.  Rep.  896;  Railroad  Co.  v.  State,  1ft 
Amer.  &  Eng.  R.  Can.  88.  The  rnle  Is  laid 
down  in  Horr  &  Bemls,  supra,  that  tbe 
question  whether  an  ordinance  regulating 
tlie  speetl  of  trains  In  a  city  Is  reasonable, 
or  nnreasunable  and  rold,  is  for  theeourt. 
In  this  ease  theconrt  ruled  that  the  ordi- 
nance was,  in  Itself,  valid  and  reasonable, 
but  held  that  the  application  of  It  to  tbe 
partlcularlocalltyln  question  was  reason- 
ableor  otherwise  according  ascertain  facts 
were  or  were  not  establluh'ed,  and  left  It 
to  the  Jury  to  determine  whether  or  not 
these  facts  existed.  We  think  that  In 
thus  acting  the  court  disposed  of  both 
questions  In  the  proper  manner. 

5.  The  verdict  was  warranted  by  tbe  ev- 
idence, and,  having  been  approved  by  the 
trial  Jndge,  will  not  be  disturbed.  Judg- 
ment affirmed. 


Weed  v.  Mayor,  Etc.,  of  Gitt  or  Satam- 

NAB. 

(Supreme  Court  of  Oeorgia.  July  IS,  1891.) 
ICoxicnPAL  CoKPORATiONs — Btrbet  IicPBOvUfBina 

— COKSTITUTIOMAL  Law. 

1.  Tlie  special  acts  of  September  6,  18K!,  and 
October  1,  1887,  empowering  the  mayor  and  al- 
dermen of  Bavsnnah  to  Improve  the  streets  and 
levT  local  assessments  therefor,  are  not  unconsti- 
tutfonal  as  special  laws,  or  for  any  other  reason 
brought  to  the  attention  of  this  court. 

8.  There  was  no  abuse  of  discretion  in  deny- 
ing the  temporary  injunction  prayed  for. 

iSylUOnu  by  the  Court) 

Error  from  superior  court,  Chatham 
county;  Bobkbt  Fallioant,  Judge. 

Cbaa.  N.  fVest,  lorplaintltf  in  error. 
Sam  J.  B.  AdAmSy  for  defendants  In  error. 


Lumpkin,  J.  In  1885  tbe  general  assem- 
bly passed  an  act  anthutlsing  tbe  mayor 
and  aldermen  of  Savannah  to  pave,  and 
otherwise  Improve,  the  streets  of  said  city, 
and  providing  for  the  asHeasmentut  a  por- 
tion of  the  cost  of  snch  Improvements  up- 
on real  estate  abutting  un  the  street  Im- 
proved, etc.  In  1887  another  act  was 
passed  antborlsing  aai^  mayor  and  ald«w 
men  to  require  paving  and  otherwise  im- 
proving the  streets  nf  said  city,  and  to 
le^y  and  collect  assessments  for  tbe  same. 
The  plaintiff  in  error  Insists  that  these 
acts  are  violative  of  paragraph  I,  §  4, 
art.  1,  of  tbe  constitution,  (Code,  §  5027.) 
That  paragraph  provides  thafnu  special 
law  shall  be  enacted  In  any  case  for  which 
provision  hns  been  made  by  an  existing 
general  law;"  and,  further,  that  "no  gen- 
eral law  affecting  private  rights  shall  be 
varied  in  any  particular  case,  by  special 
legislation,  except  with  tbe  free  conRent, 
in  writing,  of  all  persons  to  he  affected 
thereby. "  No  provision  has  ever  been 
made  by  any  general  statute  of  this  state 
ai>  to  how  mnuk'tpallties  sball  cause  or  re- 
quire the  paving  of  streets  to  be  done,  or 
other  local  improvements  to  be  made 
therein,  nor  for  collecting  tbe  cost  thereof. 
An  act,  therefore,  which  empowers  a  par- 
ticular city  to  make  such  Improvements, 
or  require  tbe  same  to  be  made,  and  to 
collect  a  portion  of  tbe  cost  thereof  by  as- 
sessment upon  the  property  abutting  on 
snch  streets,  is  not  a  special  law  infring- 
ing that  clause  of  the  constitution  first 
above  quoted.  This  proposition,  to  our 
minds,  Is  so  clear  and  plain  that  simply 
stating  It  is  sufficient,  without  argument. 
Again, there  is  nogeneral  statute  of  which 
we  are  aware  exempting  the  citizens  of 
the  cities  and  towns  In  this  state  from  im- 
position of  assessments  for  Improving 
public  streets  on  which  their  property 
abuts;  hence  thereare  no  "prlvaterigbts" 
In  the  nature  of  each  exemption  which 
would  be  varied  by  the  passage  of  an  act 
aathorizlngn  partlcularclty  to  make  such 
improvements  in  its  streets,  and  tu  levy 
assessments  therefor.  It  seems  equally 
clear,  therefore,  that  the  acts  abo^e  men- 
tioned do  not  vary  any  "general  lav 
affecting  private  rights,"  and  we  make 
the  same  remark  with  reference  to  the  sec- 
ond paragraph  of  the  constltutlun,  above 
quoted,  as  we  did  concerning  the  first. 
We  have  given  the  Interesting  and  ingen- 
ious argument  of  the  learned  and  gifted 
counsel  who  presented  this  case  for  the 
plaintiff  in  error  our  most  careful  atten- 
tion and  thorough  consideration,  bnt  tt 
falls  to  convit  -  us  of  any  fallacy  or  error 
in  tlie  simple  h.utfments  we  make  above 
as  to  thecontitltutlonal  questions  present- 
ed In  this  case.  If  his  views  prevailed,  Im- 
provements In  tbe  streets  of  our  cities  and  ' 
towns  could  never  be  made  at  all  upon  the 
assessment  plan,  unless  tbe  legislatnre 
should  see  proper  to  pass  a  general  law 
on  the  subject  applicable  alike  to  every 
city  and  town  in  the  state,  which  wou^d  I 
certainly  be  exceedingly  Inconvenient  to  ' 
many.  If  not  most,  of  them.  Indeed,  the 
opposition  to  such  a  law  would  be  au 
great  we  doubt  the  possibility  of  Its  enact- 
ment. Be  this  as  It  may.  we  cannot  think 
dther  that  tbo  framem  ot,the  constltation 
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Intended  to  make  tbepaesage  of  eucb  a 
law  necessary  In  order  that  pavinfc  und 
other  like  work  In  cities  and  towns,  where 
expedient  or  desirable,  mlgbt  be  carried 
on.  or  tbat  Buob  a  conclaslon  Is  fairly  de- 
daclble  from  any  langaase  In  that  Inatru- 
ment  Itself.  To  press  the  aivcument  of 
counsel  for  plain  ttQ  In  error  to  one  extreme 
tu  wblcfa  It  nil^bt  lead.  It  would  follow 
tbat  all  municipal  charters  In  this  state 
mnst  be  la  all  respects  Identical,  a  result 
manifestly  undesirable  and  altogether  Im- 
practicable. In  oar  Judgment  the  acts  re- 
cited are  not  nDconatltntlonal  for  the  rea- 
sons assigned,  or  for  any  other  reason  to 
whfcb  oar  attention  bas  been  caHed.  either 
by  the  record  or  the  argument  submitted. 
The  trial  Judge  did  not  abuse  bisdificretlon 
In  denying  the  temporary  Injunction. 
JadgmeDt  atDrmed. 


Tripfb  t.  McLain  «/. 

{Supreme  Court  of  Oeorgku  July  18, 1S91.) 
8AI.U— Brsaoh  ot  Wabhuht— RiOHTS  or  BaixsB. 

Although  it  may  be  true  that  machinery 
poTobaiecl  at  the  price  of  MOO  Is,  tn  its  pretient 
condition,  inefficient  and  worthless,  yet  where, 
by  undisputed  testimony.  It  appears  that,  by  the 
expenditure  of  it  oould  berepalredand  made 
to  perform  good  work,  it  la  not  wortUess  so  as 
to  entitle  the  porehsser  to  keep  It  without  pay- 
isR  for  It. 

VByUalna  by  fta  Oomt) 

Krror  from  city  conrt  of  CarteTavllle; 
Bhklat  Attawat,  Jadge. 

J,  B.  Conynrat  for  plaintiff  In  error.  J. 
A.  Bakerj  lor  defendants  in  error. 

Blecklky,  C.  J.  Under  the  evidence  In 
the  record,  the  trial  ot  this  case  tn  the 
conrt  below  bud  an  Improper  result.  The 
machinery  was  purchased  at  the  price  of 
9600,  and,  by  the  undisputed  testimony, 
an  expenditure  of  (50  would  be  sufficient 
to  repair  It  and  make  It  perform  good 
work.  It  Is  therefore  not  worthless  so  as 
tu  entitle  tbe  purchaser  tu  keep  It  wlth- 
oot  paying  tor  It,  aJthongh  In  its  present 
condition  It  may  be  InefHclent,  anil,  if  left 
!n  that  condition  always,  would  be 
worthless.  Granting  that  there  was  no 
substantial  error  committed  by  the  court 
In  Its  charge  to  the  Jury,  or  otherwise  dur- 
ing tbe  progress  of  the  trial,  the  verdict  Is 
nut  sustainable,  and  a  new. trial  ebouhl 
be  had  for  tbat  reason.  Tbe  court  erred 
In  not  granting  It.  Judgment  revemed. 


LAMPKU4  V.  STATB. 
(ffupnme  Court  qf  Oeorgiii.   July  U;  18U.) 
RoBSSBT— Imnomairr— BviDiKoa. 

1.  The  mi^olnder  of  offensee  in  the  same 
coont  ot  an  indictment  is  matter  of  form,  and, 
under  the  Code  of  Gerargla,  is  no  ground  tor  ar- 
resting Judgment  npoa  a  rerdiot  flnding  the  ao> 
cnsed  guilty  In  express  temw  of  one  f>fthe<tf- 
fenses  so  charged. 

8.  Robbery  by  foroe  and  robbery  by  Intimi- 
dation are  not  two  ofFeases,  but  different  grades 
of  tbe  same  offense,  and  both  may  be  charged  in 
the  same  count. 

8.  Robbery  Iv  Intimidation  was  a  felony 
prior  to  the  sot  or  March  ao,  1866.  and  was  not 
reduced  to  a  misdemeanor  by  that  act.  Conse- 
qaratly  it  is  still  a  fiilony.  Wliere  a  bill,  as 
passed      the  general  aBsambly,  applies  by  nnm- 
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ber  to  one  section  of  tbe  Code,  and,  as  eorolled, 
signed  by  tbe  presiding  officers  of  tbe  two  bouses 
and  approved  by  tbe  governor,  the  oompleted  act 
applies  bynnmoer  to  another  section  of  the  Code, 
ana  the  two  seotiona  relate  to  different  offenses, 
the  first  to  robbery  and  tbe  second  to  rape,  and 
where  a  sabaequent  act  zecognlies  the  law  of 
rape  as  ohaoged,  bat  not  the  law  of  robben,  tbe 
result  la  that  no  change  U  efEec-ted  in  the  law  of 
robbery. 

4.  On  a  trial  for  robbery  committed  in  a  cer- 
tain hotel,  it  isoompetentforthestateto  prora  biy 
the  prosecutor  that  be  harried  down  from  the 
hotel,  and  met  a  policeman  on  the  street,  to  whom 
he  made  complaint  that  he  had  been  robbed,  and 
by  the  polloeman  that  the  proaecutur  came  down 
to  him  on  the  street,  and  said  tbat  he  had  been 
robbed  at  tbe  hotel,  that  a  certain  named  person 
bad  taken  his  money,  and  tiiat  the  aoooaed  was 
in^sent.  The  evidenoe  Indicating  that  all  this 
cook  place  immediately  after  the  criminal  act, 
and  as  a  natural  and  probable  consequence  there- 
from, it  was  admissible  as  apurtof  thereaaestaf. 

6.  Although  the  prosecutor  was  IntozTcatod 
when  he  was  robbed,  it  was  not  competent  evl- 
deoce  iot  the  acooBed  tbat*three  nights  prerioas 
thereto  he  was  in  a  oertaln  saloon  intoxicated, 
and  complained  that  two  men  were  trying  to  rob 
hiai,  but  that  he  was  prepared  for  them,  and 
only  uarried  two  or  three  dollars  with  him.  This 
was  immaterlBl  to  the  Issue  on  trial,  and  was 
not  admissible  to  discredit  tbe  prosecutor,  who 
had  testified  that  be  did  not  go  to  the  saloon,  and 
had  not  made  the  statements  attributed  to  him. 
Hot  was  it  admissible  because  tending  to  show 
tbat  he  was  in  a  state  of  drunkenness  for  several 
days  prior  to  Uie  alleged  robbery,  and  while  in 
ttiat  state  was  under  the  delusion  that  he  was 
being  robbed. 

6.  ThepresIdiDgjudfrewaswarranted  Inflnd- 
ing,  upon  the  affidavits  adduced,  construing  them 
all  together,  that  the  juror  alleged  to  be  Incom- 
petent had  not  heard  any  of  the  evidence  at  the 
preliminary  trial  In  the  justice's  court,  aud  con- 
sequently tbat,  whether  he  had  furmeid  and  ex- 
pressed an  opinion  or  not.  he  might  be  a  compe- 
tent juror,  bis  apparent  Incompetency^  as  indi- 
cated by  some  of  the  affldavittf  taken  separately, 
being  answered  and  explained  by  the  others  sua 
the  attendant  circumstances. 

?.  VTben  facts,  and  a  witness  by  whom  they 
can  be  proved,  to  manifest  tbe  luoompeteocy  of  a 
jnror,  come  to  the  knowledge  of  oonnsel  fur  the 
accused,  aftw  tbe  jury  are  sworn,  but  before  any 
further  step  in  the  trial  has  been  taken,  the 
question  of  thejuror's  competency  should  then  be 
raised  and  submitted  to  the  court.  It  Is  not  sound 
practice  for  couosel  to  remain  silent,  take  the 
chances  ot  acquittal  for  his  client,  and  then, 
after  conviction,  urge  the  juror's  incompetency 
as  a  ground  for  setting  tae  verdict  aside. 

8.  There  was  evidence  to  support  the  flnding, 
and  the  newly-discovered  evidenoe  is  not  such 
as  to  require  a  new  trial. 
(Si/Uti£iu  b]/  the  Court. 

Krror  from  superior  court,  Clark  conn- 

ty ;  N.  L.  Hutchins,  Judge. 

Barrow  <fe  Thumaa,  tor  plaintiff  In  error. 
R.  B.  Russell,  Sol.  Gen.,  for  tbe  State. 

Blrcklet,  C.  J.  1.  The  first  ground  ot 
the  motion  In  arrest  ot  Judgment  attacks 
tbe  Terdlct  as  founded  upon  an  Indictment 
which  attempts  to  charge  tbe  accused  in 
one  count  with  two  offenees,  to-wlt,  rob- 
bery by  force  and  robbery  by  Int)mlda< 
tlun.  Were  this  gn>und  true  In  fact,  It 
would  be  no  cause  for  arresting  the  judg- 
ment. It  would  render  tbe  indictment 
bad  In  form,  but  nut  In  subetauce.  Code, 
§  4^,  declares  that  "every  Indictment  or 
accusation  of  tbe  grand  Jury  shall  ba 
deemed  sufllrlently  technical  and  correct 
which  states  the  ottnnse  In  the  terms  and 
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lanpaace  of  this  Code,  or  bo  plainly  that 
the  oatare  of  the  onenee  chamd  may  be 
easily  onderstood  by  the  Jory.^  And  the 
next  section  declares  that  "all  exceptloDB 
which  go  merely  to  the  form  of  an  Indict- 
ment HbaU  be  made  before  trial,  and  no 
motion  Id  arrest  of  Jadgment  shall  be  sos- 
talned  for  any  matter  not  affecting  the 
real  merits  of  the  offense  charged  In  snch 
Indictment."  That  two  offenses  are 
eharved  in  the  same  efiant  will  not  binder 
the  charging  of  ettber  of  tbem  In  the  terms 
and  langnage  of  tbe  Code,  and  the  Jury 
may  a%  easily  understand  the  nature  of 
each  as  If  they  were  set  forth  In  separate 
eoonts.  Itlstmetbat  the  Code  recognises 
as  a  rule  of  good  pleading  that  separate 
counts  ought  *ioraetlmes  to  be  used,  for  It 
says,  In  laylogdownthe  form  of  an  Indict- 
ment: "If  there  should  be  more  than  one 
count,  each  additional  count  shall  com- 
mence in  the  following  form," etc.  Sec- 
tion 4628,  supra.  But  it  fails  to  exact  as 
necessary  to  the  substance  of  an  Indict- 
ment more  than  oneconnt.  On  the  eon- 
trary.lt  prescribes,  as  the  only  test  of  sub- 
stance, that  the  Indictment  shall  state  the 
offense  In  tbe  terms  and  language  of  the 
Code,  ot  so  plainly  that  the  nature  of  tbe 
offense  eharged  may  be  easily  understood 
by  tbe  Jury.  When  an  indictment  should 
contain  more  than  one  count,  and  con- 
tains one  only,  it  Is  bad  In  form,  and  is 
subject  to  exception  before  trial.  But  no 
motion  In  arrest  of  iudgment  can  be  sus- 
tained for  any  matter  not  alfeetlilB  tbe 
real  merits  ol  the  oflenss  chained.  Divid- 
ing the  indictment  into  ssTeral  counts  has 
no  effect  whatever  on  tbe  real  merits  of 
tbe  offense  or  offenses  charged.  Such  a 
defect  has  relation  alone  to  tbe  manner 
and  form  ot  setting  forth  tbe  offense  or 
the  several  offenses.  It  Is  a  defect  In  tbe 
mode  ot  pleading,  and  not  In  the  sub- 
■taneeorreal  merits  of  the  natter  pleaded. 
If  tbe  accused  la  DDwiUing  to  go  to  trial 
upon  an  indictment  detective  inform  only, 
his  remedy  Is  to  demur,  or  except  in  due 
time  and  manner.  If  upon  being  ar- 
raigned he  shall  demur  to  tbe  Indictment, 
his  demurrer  must  be  made  la  wrltlag; 
and  one  object  of  the  arraignment  Is  to 
afford  bim  an  opportunity  to  demur  to  the 
indictment  before  trial.  Oode,i4689.  Itbe 
Insists  upon  It.  he  has  a  right  to  be  tried 
upon  an  Indictment  good  In  form  as  well 
as  In  Bubetancb.  But  If  he  ueglerts  mat- 
ters ot  form  until  after  verdict,  he  1b  then 
too  late.  If  be  U  found  guilty  In  express 
terms  ot  one  ot  the  offenses  charged  In  tbe 
Indictment,  he  may  be  sentenced  for  that 
offense.  Irrespective  of  whether  It  is 
charged  alone  or  in  conjunction  with 
others  In  the  same  count.  Since  the  lan- 
guage which  we  have  quoted  Irom  the 
Code  flrst  came  Into  our  law,  there  have 
been  several  cases  ruled  by  this  court.  In 
wblch  It  has  been  treated  as  lawthat  two 
distinct  offenses  cannot  be  joined  in  the 
same  count  In  an  Indictment.  But  there 
Is  no  afflrmntlve  ruling  that  such  Joinder 
would  be  caaso  for  arresting  the  Judg- 
ment, though  several  adJodlcatloDs.  as 
we  have  Just  said,  prououncu  tbe  practice 
bad  pleudlDg.  We  concur  In  this  view, 
ud  would  not  hesitate  to  declare  an 
overloaded  count  bad  on  exception  or  d«> 


murrer  taken  before  trial.  la  dealinfp 
with  such  detects,  tbe  distinction  we  now- 
make  has  not  always  been  noticed,  but  it 
should  have  been.  It  was  tally  brougbt 
out  In  Williams  v.  State,  60  Ga.  88.  la 
wblch  case  the  indictment  charged,  In  the 
same  count,  two  felonies,  to-wit,  burg- 
lary In  the  night-time  and  larceny  from 
the  house,  ^iter  a  verdict  of  guilty  of 
larceny  from  tbe  boDse,  a  jnotlon  In  ar- 
rest of  Judgment  was  made  anduvetrnled. 
This  Judgment  was  affirmed. 

3.  But  tbe  indictment  In  tbe  present 
case  does  not  charge  two  distinct  offenses. 
Bobbery  by  force  and  robbery  by  Intim- 
idation aretwogrades  of  tbe  s^meoflense, 
and  both  grades  may  be  charged  in  the 
same  count.  This  was  expressly  ruled  Sb 
Long  V.  State,  12  Oa.  39S. 

8-8.  Tbe  other  questions  Involved  tn  tha 
case  are  caretally  and  explicitly  dealt  wltb 
in  tbe  head-notes.  Jadgment  affirmed. 


Barer  et  al.  v.  Dobbin*. 
(^Supreme  Court  <tf  Otorgia.  Jnly  18,  ISSL) 
Obdsbs— ComnMHAL  Aoobptamok. 
L  When  an  order  la  drawn  by  tbe  siirvivlBg 
mraiber  of  a  firm  at  conlnctivs  tor  a  speoifle 
som,  with  diraottOB  to  *diar^  tbe  Mma  to  firm 
(Mt  accoonk  of  work  done  and  to  be  done  on  your 
boildlDK  now  in  procoH  at  emotloa, "  and  the 


same  ia  aocepted  in  these  temu,  **Z  agree  to  pn 
the  within  order  when  Ms  bolUisa  la  flnlab^ 
and  received  by  Meaara.  Bmoe  Si  Morgan,  **  the 


aooepcanoe  la  oonditieaal  upon  the  cooipletlou  ot 
thebaUding  by  the  drawer;  and  if;  without  lauU 
of  the  aooeptor,  to  fails  to  complete  It,  and  the 
acceptor  has  It  ocmpleted  by  others  at  bis  own 
expense,  there  can  be  no  recovery  In  an  aotioa 
on  the  aooeptanoe. 

S.  WitborwitboTit  theporolevideneebrought 
oat  from  the  pl^ntllEi*  witness  oa  eroaa-examiiia- 
tioa,  the  Jndgmeat  et  nooaalt  waa  oomob 
(SvUobttt  bv  0w  Giowl) 

Error  from  city  court  of  OartersTllla; 

8BEL.BT  AtTAWAY,  JuUgC. 

J.  A.  BaJrer.  W.  I.  Beywatdt  and  Hmr- 
riaoa  A  Pevplee,  for  plaiatlfh  In  error.  J, 

M.  Heel,  for  defendant  In  errar. 

SimiONB,  J.  Wallace  &  Collins  made  a 
contract  with  Dobbins  whereby  the  for- 
mer agreed  to  build  a  bouse  tor  tbe  latter. 
They  were  Indebted  to  Bakbr  ft  Hall.  and. 
Wallace  having  died,  Collins,  tbe  survl  ror 
ot  the  firm,  gave  tbe  following  draft  or 
order  on  Dobbins:  "fSOO.  Mr.  Miles  O. 
Dobbins:  PlesBe  pay  to  Mess.  Baker  & 
Hall  three  hundred  doilars,  ($800.)  and 
charge  tbe  same  to  firm  of  Wallace  &  Col- 
lins on  account  ot  work  done  and  to  be 
done  on  your  building  now  In  process  of 
erection.  This  Deer.  iMth.lSBR.  A.J.  Ooif 
LiNB,  Survivor. "  On  the  of  this  or* 
der  was  written  as  follows,  to.wlt:  "I 
agree  to  pay  tbe  within  order  when  tbe 
building  is  finished  and  received  by 
Messrs.  Bruce  A  Morgan.  Dec.  24tb,  1888. 
Miles  Q.  Dobbins."  Tbe  evidence  shows 
that  Wallace  ft  Oolllmi  failed  toeoaii>lete 
tbe  building,  and  turn  It  over  to  Bruce  ft 
Morgan.  Dobbins  had  advanced  to  Wal- 
lace ft  Collins  the  full  amount  for  the 
work  they  bad  actually  performed,  and, 
when  they  fulled  to  complete  tbe  bouse, 
be  employed  hands  at  his  own  expense, 
and  bad  It  completed.  He  rrfosed  tu  p^y 
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ttw  draft,  and  Baker  A  Hall  broaght  salt 
apon  It,  and  the  above-recited  facta  were 
pat  Inertdeace  b^ore  the  court  and  Jury, 
and  tlie  plaintlfli  dosed  their  ciwe.  The 
«oDrt,  on  motion  M  the  defendant's  conn- 
•el,  granted  a  nonsuit,  to  which  the  plain- 
tUlu  excepted.  The  draft  or  order  was  ac- 
cepted by  Dubblni  on  the  condition  that 
Wallace  &  Collins  should  complete  the 
hoose,  and  that  It  sboold  be  received  by 
Bmce  ft  Minyan,  who  seem  to  have  been 
the  areblteetaof  Dobbins.  He  only  agreed 
to  pay  the  draft  upon  the  completlun  of 
the  baildlng.  Theevldence  does  not  show 
that  the  failure  to  complete  It  was  on  ac- 
<oant  of  any  fault  of  Dobbins.  The  build- 
lag  never  having  been  completed  by  Wal- 
lace t  Collins,  the  time  of  payment  never 
arrived.  Uoreover,  fati  agreed  to  pay  It 
oDt  of  a  fund  of  Wallace  A  CoIHns,  to  ae* 
4Tae  to  them  by  the  petformanee  of  the 
contract,  whlcta,  never  being  perfonned, 
the  fand  oat  of  which  tbe  draft  was  to  be 
paid  nerer  existed.   3  Rand.  Com.  Pap. 

Lm;  Newball  dark,  58  Auier.  Dec.  741 ; 
ionehaa  t.  Matthews,  (Mass.)  20  N.  £. 
Rep.  433.  Tbe  court  was  right,  therefore, 
In  granting  a  nonault.  Judgment  af* 
Anned. 


ClKTSAI.  RXILROAD  A  BAltKINO  CO.  T. 

Patterson. 
VSuvrmte  Cwiit     Gtorgkk  JU7B0.tBM.) 

PUjJ»n(»— AUIfOKBHT. 

After  a  geaeEsl  daakomr  to  a  declaration 
bM  been  eiiitalned,  and  tlw  oausa  dismissed,  by 
the  superior  court,  and  that  Judsakent  affirmed  in 
the  SQpteme  court  withoat  condition  or  direction, 
the  dechiratifni  is  not  amendable,  ^le  case  of 
Sng  V.  King,  4B  Os.  105,  is  rested  apon  a  mls- 
eoDoaptiOB  of  twopreccdfaKt  ceaes,  and  to  not  au- 
thority, or,  tf  anthoattgr,  the  aaae  ia  kereby 
•wruJed. 

iayUatnu  bg  the  Court.) 

Emir  from  supcrlnr  roart.  Burke  coan- 
ty;  H.  C.  RoKET,  Judge. 

Laivton  Cunulngiiaia,  for  plaintiff  In 
error.  Twigjee  A  Verdery  and  Pbil  P. 
Jobaittoa,  for  delradaut  in  error. 

Ldiifsisi,  J.  Patterson  brought  an  ac- 
tion agalnrt  the  Central  Ballroad  &  Bank- 
lag  Company  fur  personal  ia}ur1es.  De- 
fendant demurred  to  the  declaration,  and 
tbejadgment  of  tbe  superior  court  mm- 
tainlng  ttabs  decinrrer  wasatHrmed  by  this 
<oart,  without  condition  or  direction.  86 
fia.<6»,118.B.  B«p.  K72.  When  the  n. 
alttitur  warn  ratomed  to  the  court  be- 
low, and  before  defendant  moved  to  make 
the  same  the  Indgiaent  thereof,  plaintiff 
BOTed  to  amead  his  declaration,  which 
the  court  allowed  nlm  to  do,  over  defend- 
ant's objection.  We  think  thecourt  erred. 
Wbm  the  demurrer  to  (dalntltT's  original 
ilwlaratkm  was  sitetained,  and  thatrul- 
Ibk  was  affirmed  by  this  court,  the  plain- 
tUTi  case  waa  entirely  out  of  court,  and 
tkere -was  nothing  to  amend  by.  An  ex- 
aailnation  of  the  case  ol  King  v.  King.  46 
€B.hl6.  wUl  show  that  the  ruling  of  this 
coort  therein  was  baaed  upon  an  entire 
ntsenaoeptlon  of  the  two  cases  cited  to 
•sstotaitt,  rls..*  BulUvan  v.  Railroad  Co., 
SBBa.S&,aiad  Oothnm SeanJan, 84  Qa. 


56B.  Tn  tbe  former,  a  nonsuit  was  refused 
by  the  circuit  court,  and  the  Judgment  re- 
versed by  this  court;  and  when  the  case 
went  back  tbe  plain tUt,  btiore  tbe  remit- 
Htar  warn  entered,  moved  to  amend  1^ 
declaration  so  as  to  matie  it  correspond 
with  biB  proof.  This  court  held  the 
amendment  should  have  been  allowed.  In 
the  latter  case  complainant's  bill  was  de- 
murred to  generally  for  want  of  equity, 
and  the  court  below  overruled  the  de- 
murxer.  That  Judgmenii  was  reversed  by 
this  nourt,  and  at  the  ronduston  of  the 
opinion  Walkbb,  J.,  remarked:  "As  to 
tbe  proposition  to  amend  the  bill,  we  ap- 
prehend that  Is  a  matter  we  had  better  let 
tbe  court  below  pass  upon,  as  was  done  in 
the  case  of  Sullivan  v.  Railroad  Co.,  28  <>a. 
30. "  As  wiU  be  seen,  the  action  of  tbe 
court  below  In  tbe  two  caaea  cited  did  not 
finally  dlapoae  of  tbem.  The  Judgments 
of  this  court,  without  more,  would  have 
su  disposed  of  them;  but  suppose.  In  tbe 
first  case,  tbe  Judge  below  should  have 
been  dleposed  to  grant  a  nonsuit,  and  had 
so  annoHDoed,  be  certainly  would  bara 
been  anttiorlxed  to  allow  the  plaintiff  to 
amend  his  declaration,  so  aa  to  conform 
tu  hta  proof,  before  making  the  nonsuit 
final;  and  In  tbe  lattercaae  Judge  Waurr 
probably  meant  to  suggeet  that  thecourt 
below  could  allow  cumplainant  to  amend 
his  bill,  upon  tbe  return  of  the  case  to 
that  court,  so  aa  to  state  a  cause  of  ac- 
tion, before  finally  dismissing  the  bill,  but 
left  this  question  opoi  to  be  determined 
by  tbe  superior  court.  At  any  rate,  the 
above  statement  will  suffice  to  ebow  that 
these  caaes  were  entirely  different  from 
tbe  KlugCase.  In  Wynne  v.  AWord,  29 
Ga,  6M,  the  court  helow  sustained  a  de- 
mnrrer  to  complainant's  bill,  and  ordered 
It  dismissed;  but  this  court,  in  affirming 
that  Judgment,  granted  leave  to  com- 
plainants to  amend  their  bill.  It  was 
not.  thwetore,  an  absolute  affirmance  of 
the  Judgment  bdow,  which  would  take 
tbe  case  entirely  out  of  court,  but  tbe 
leaTe  to  amend  left  it  In  such  condition 
that  tbe  amendment  could  still  be  made. 
We  think  tbe  correctness  of  our  ruling,  as 
stated  In  the  bead-note.  Is  suflldently  ap- 
parent, without  further  discussion  of  the 
cases  above  cited.  Judgment  rerersed. 


FuaBDRNK  V.  KlOTH  et  Ml, 

(Svfnme  Oeiut  ttf         CanUna.  Aug.  B, 

JcDioiAi,  Sals— WimtuwAX,  or  Bid— Bus  toa 
Lsss  TUX  HionsT  Bii>— Bvimhcb— ATPau« 

1.  Aa  agreeinent  was  made  betweea  a  mort- 
gagorand  mortgagee  that  proceedings  toforeoloae 
tbe  mortnge,  wUch  were  then  peoding,  shonld 
be  withdrawn,  and  the  land  eonveyed  totmstee^ 
wliowereauthwiaed  to  soil  tbe  land,  if  tlie  mort- 
gage debt  ahoold  not  be  paid  on  a  certain  day- 
A  sale  by  the  trustees  was  set  aside  in  an  action 
broneht  by  the  mortgagor,  and  s  resale  was  mr> 
dered  to  be  made  by  tne  master.  Held,  tbat  it 
was  error  to  order  the  sale  witbout  a  forioal  dis- 
coDtinaance  of  tbe  foreclosure  salt,  as  tlie  pemd- 
ency  of  snob  suit  was  a  ciood  on  the  tttla,  and 
daten%d  bidding  at  tbe  sale. 

2.  Whore  an  agreement  for  tbe  sale  of  mort- 
gaged premises  by  trustees  provided  tbat  the 
surplus,  after  paying  expenses  and  the  debt, 
ShMld  M  psld  to  fte  mortgngw,  the  tender  of 
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the  mortgagor's  receipt  on  accoiint  of  the  siirpliis 
was  not  et^uivalent  to  a  tender  of  the  cash  pay- 
ment required  by  the  terms  of  tbe  sale. 

d.  Where  the  mortgagee  bid  a  certain  sum  at 
the  trustee's  sale,  but  withdrew  the  bid  at  the 
aoiS^tlou  of  the  trustee,  and  afterwards  bid  in 
the  property  for  a  much  smalier  sum,  the  sale 
was  Tofd. 

'  4.  The  agreement  requiring  that  expenses 
should  be  first  paid,  failure  to  make  the  casnp^- 
ment  required  aroidud  the  sale,  although  the 
mortgagee  was  the  purchaser. 

5.  Tbe  mortgagee,  having  ignored  the  mort- 
gagor's bidj  caoQOt  injist  that,  on  failure  to  oom- 

fiiy  therewith,  the  mortgagor  should  forfeit  all 
nterest  in  the  property,  and  that  the  mortgagee 
should  be  entitled  to  it  on  compliance  with  nis 
own  bid 

6.  Evidenoe  of  negotiations  between  the  nar- 
tiee  which  culminated  in  a  written  agreement 
was  incompetent. 

7.  Wbereno  motion  to  suppress  testimony  was 
made  at  the  trial,  an  exception  that  the  court 
erred  In  not  suppressing  it  will  not  be  oonsidered 
on  appeal. 

8.  Where  particular  iostanoee  of  misconduct 
are  not  specified,  an  exception  that  the  court 
erred  in  not  holding  that  the  mortgagor,  by  Im- 
proper conduct,  had  lost  his  right  toobjeot  to  tbe 
sale,  will  not  be  considered  on  appeal. 

Appeal  from  common  pleas  circuit  court 
of  CulletUD  county  ;  T.  B.  Frasbr,  Jud^e. 

Action  by  Julian  Flahburne  agalnBt  H. 
A.M.  Smith  and  otliemto  set  aside  a  trus- 
tee's Hale  of  morteaKcd  premises.  Decree 
annuUine  the  sale  aud  granting  otber  re- 
lief. Both  parties  appeal.  Modified  and 
afflrmed. 

After  bearing  tbe  testimony,  the  court 
rendered  the  following  decree:  "This  case 
is  betorp  me  for  a  bearing  on  tbe  merits  lu 
pursuance  of  an  order  made  by  consent  at 
the  term  of  court  t>t^l(l  in  June,  lU90.  It 
has  been  heard  on  tbe  pleading,  and  testi- 
mony taken  unt  of  court  on  notice  In  pur- 
suance of  the  act.  Tbepartles  were  repre- 
sented by  coonsel,  and  the  cause  fully  ar- 
gued ;  several  exceptions  to  tbe  testimony 
were  noted:  but  I  think  It  necessary  to 
Ray  only  that  1  regard  all  testimony  as  to 
matters  which  occurred  previous  to  the 
execution  by  plalntiB,  6th  November,  1SS9, 
ol  the  deed  to  H.  A.  M.  Smith  and  A.  M. 
Lee,  as  Incompetent.  Julian  Flsbbume, 
the  plaintiff  in  this  case,  had  given  to  U. 
A.  M.  EiJmltb,  one  of  the  defendants  in  this 
case,  a  mortgage  of  a  tract  ot  land  men- 
tioned In  tbe  complaint,  and  known  as 
*  Huats,'  to  secure  bonds,  payable  tu  Mrs. 
Lowndes  and  others,  one  of  wlifch,  and 
tbe  one  first  payable,  had  been  assigned 
tu  C.  C.  Plnckney,  Jr.  Flabbame  having 
made  default  in  payment,  action  was 
commenced  against  him  by  Mr.  Smith  for 
foreclosure.  A.  M.  Lee  was  one  of  the  at- 
torneys for  the  plaintiff  in  this  action  In 
that  suit  for  foreclusure,  while  this  action 
was  pending;  and,  for  the  purpose  of 
meeting  tbe  Issues  Involved  and  paying 
tbe  debt,  the  deed  of  6th  November,  1889» 
and  the  pap^  exprraalng  the  trust  on 
which  the  coaveyance  was  made,  were 
executed.  In  an  order  overruling  a  de- 
murrer to  the  answer  of  some  of  tbe  de- 
fendants I  have  indicated  my  opinion  that 
tbe  formol  discoiitiuuanco  of  tbe  action 
for  foreclosure  was  not  a  condition  pre- 
cedent to  the  right  of  Mr.  Smith  and  Mr. 
Lee  to  execute  the  trusts  created  by  the 
within  lastrumeut.   I  have  not  changed 


tbe  opinion  therein  expressed,  that  tbe  ten- 
der of  his  receipt  for  one  thousand  dol- 
lars by  tbe  plaintiff  In  this  action  was 
nut  tbe  equivalent  of  the  tender  of  one 
thousand  dollars  In  money,  because  tUe 
first  money  received  by  tbe  trustees  was 
applicable  to  certain  expenses  and  the 
debt,  and  notto  thesurplus,  In  which  alone 
he  had  any  Interest.  The  next  qnratlon 
is  whether  Mr.  Elliott  la  entitled  to  have 
a  conveyance  of  the  bond  at  hia  bid. 
000.  at  the  sale  which  tbe  two  trustees  at- 
tempted to  make  In  pursuance  of  the 
power  vested  In  them.  By  an  arrange- 
ment made  by  the  two  trastees,  tbe  land 
had  been  duly  advertised  and  offeretl  for 
sale  by  Mr.  T.  Pinckney  Lowndes.  Tbe 
property  was  bid  off  for  plaintiff  at  $44,- 
000,  and.  he  ha  ring  tendered  only  the  re- 
ceipt above  referred  to  Instead  ot  $1,000  In 
money,  the  property  was  again  put  up. 
At  this  second  offering  tbe  property  was 
run  up  by  Mr.  Elliott  to  $39,A50,  and,  at 
the  suggestion  of  Mr.  Smith,  this  bid  was 
withdrawn,  and  the  property  again  was 
bid  oR  for  plaintiff  for  $36,000.  He  ten- 
dered the  same  or  a  similar  receipt  In 
place  of  the  cash,  and  It  was  again  re- 
fused,and  tbe  propertvputupathird  time, 
and  bid  off  by  Henry  D.  Elliott,  who  did 
not  pay  or  tender  the  one  thousand  dol- 
lars required  by  the  published  terms  uf 
sale.  This  last  bid  of  Elliott  was  at  $;10.- 
000,  as  heretofore  stated.  Mr.  Lee  was 
not  present  at  the  sale,  bat  was  absent 
from  the  state.  Mr.  Smith  was  attorney 
for  all  the  holders  of  the  bonds,  and  was 
the  trustee  to  whom  the  mortgage  was 
made.  At  the  same  time  he  and  Mr.  Lee 
were  trustees,  to  make  the  sale  for  tbe 
benefit  of  the  bondholders,  and  fur  the 
plaintiff  as  to  tbe  surplus.  He  occupied  a 
double  relation  to  the  property,  and  rep- 
resented conflicting  Interests.  Now,  thia 
seems  to  me  to  Involve  the  same  princi- 
ple as  was  involved  In  the  case  of  Ander- 
son V.  Butler,  81  S.  C.  ISS,  9  S.  E.  Rep.  797. 
Wbile  in  that  case  the  court  recognized 
the  right  ot  such  a  trustee  to  purchane  at 
a  Jadlclal  sale.  It  suggested  as  to  other 
property, which thetrustees  had  a  right  tu 
sell  without  the  Intervention  uf  tho  court, 
that  a  partition  would  most  likely  0ve 
satisfaction;  and  It  seems  to  me  that  this 
advice  was  given  for  the  same  reascm 
which  had  Induced  the  circuit  Judge  in 
that  case  to  order  a  sale  by  the  master, 
with  an  express  provision  that  the  trustee 
might  protect  himself  at  tbe  sale  by  bid- 
ding on  the  property,  which  fae  would  not 
have  a  right  to  do  at  a  sale  made  by 
himself.  Ex  parte  Wiggins,  1  HUl.Eq.  363; 
also  McCelvey  v.  Thomson.  7  S.  G.  301. 
Mr.  Elliott  In  this  whole  matter  acted 
under  tbe  advice  and  Instruction  of  Mr. 
Smith,  and  on  behalf  of  the  credltore,  and 
I  think  that  tbe  withdrawal  ot  the  bid 
for  $39,960,  under  his  advice,  rendered  void 
the  subsequent  sale  to  blm  at  ^0,000.  In 
such  cases  the  court  cannot  consider  the 
question  whether  tbe  amount  bid  waa  or 
was  not  a  fair  price.  If,  however,  yon 
admit  this  bid  to  have  been  regular  and 
valid.  It  bas  not  been  complied  with.  I  am 
satisfied  that  a  creditor  who  bids  at  such 
sales  Is  not  bound  to  pay  in  any  money 
which  Is  coming  to  him,  and  that  It  Is  not 
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necessary  even  to  tender  a  receipt  for  It. 
lu  this  case  certain  expenses  provided  for 
In  the  mortgage  and  bill  of  sale  were  first 
payable  out  of  any  money  realized  from 
tfais  sale,  and  the  creditors  were  not  enti- 
tled to  anything  antil  these  were-  paid. 
This  was  a  Joint  power  of  sale,  and  one  of 
the  trustees  was  absent.  And,  even  if  the 
two  bad  a  right  to  waive  the  cash,  or 
any  part  of  It,  it  seems  to  me  to  be  clear 
that  one  trustee  bad  no  such  right  in  the 
absence  of  tbe  other.  For  these  reasons  I 
do  not  regard  the  sale  to  Mr.  Elliott  as 
valid,  and  aootber  sale  will  be  neceaiwry. 
Tlie  time  fixed  by  the  deeds  for  the  sale 
has  passed,  and  an  order  from  the  court 
will  be  necessary.  I  understand  that  the 
trustees  prefer  that  tbe  sale  shall  be  QiaOe 
by  the  master.  If  to  be  made  at  all.  It  Is 
thf>refore  ordered  and  adjudged  that  the 
master  for  Colleton  county,  after  due  ad- 
vertisement in  Boroe  newspaper  published 
In  said  county,  and  one  In  the  city  n[ 
Charieston,  du  sell  tbe  premises  de- 
scribed tn  tbe  complaint  on  sales-day  in 
October  next,  or  on  some  subsequent 
sales-day.  for  $5,000  In  cash,  and  the  bal- 
ance on  a.  credit  of  one  or  two  years,  with 
Interest  from  day  of  sale,  payable  annual- 
ly, until  the  whole  is  paid ;  to  be  secured 
by  a  bond  of  tbe  purchaser  and  a  mort- 
gage of  the  premises.  It  la  ordered  that, 
if  the  eredltora.  or  any  of  tbem,  sbould  be- 
come pnrchaserH  at  tbe  said  sale,  the  re- 
ceipt for  BO  much  of  the  proceeds  as  may 
be  coniing  to  said  purchaser,  as  due  on 
the  bond  or  bonds,  shall  be  i-egarded  as 
so  macb  cash.  By  consent  In  writing, 
filed  with  the  record  In  this  case,  tbe  mas- 
ter is  anthoriied  to  make  the  sale  iii  the 
city  of  CharlestuQ.  It  la  ordered  that  the 
expenses  of  sale,  and  the  costs  and  fees  of 
the  master  and  other  ofilcera  of  this  court, 
be  paid  out  of  tbe  cash  proceeds  of  sale, 
and  the  balance  of  the  cash  paid  to  C.  C. 
Ptnckney  on  his  bond,  and  that  the  mas- 
ter do  bold  tbe  bond  and  mortgage  tak- 
en by  iiim  subject  to  tbe  further  order  of 
the  court,  to  be  paid  oat  to  tbe  parties 
eutltled  to  the  same  on  the  romlng  in  of 
the  report  of  tbe  master  on  the  matters 
hereinafter  referred  to  him.  There  Is  testl- 
mnny  which  satlsfles  me  that  there  is 
more  due  to  C.  C.  Pinckney  than  will  be 
paid  oat  of  the  cash,  but  the  precise 
amount  of  the  debt  due  on  the  several 
bonds  cannot  be  ascertained  witboat  a 
reference  to  tbe  master,  and  other 
amoants  may  be  chargeable  on  the  bond. 
It  Is  therefore  ordered  that  it  be  referred 
to  the  master  to  Inquire  and  report  what 
Ib  tbe  amount  dneon  the  several  bonds  se- 
cured by  the  mortgage,  and  also  to  in- 
qaire  and  report  on  all  daliuB  on  the  fund 
arising  from  said  sale,  Including  all  legiti- 
mate expenses  covered  by  tlie  mortgage, 
or  Incurred  by  thetrnatees.H.A.  M.  Smith 
and  A.  M.  Lee,  and  amounts  due  them. 
It  Is  ordered  that  all  the  coats  not  herein- 
before provided  for  be  paid  by  the  par- 
ties, respectively,  incurring  them.  Or- 
(leretl  tbat  parties  may  apply  at  the  foot 
of  this  decree  for  any  order  proper  to  car- 
ry ont  the  same. " 

Bryan  A  Bryan,  for  plaintiff.  A,  T. 
Staytbe,  for  defendants  Smith  and  Elliott. 
JalUui  MitebeU,  for  defendant  Lee. 
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McIvKR,  J.  The  defendant  Smith,  as  the 
attornej^  of  Mrs.  Lowndes,  Mrs.  Minott, 
and  Mrs.  Eltiott.sold  and  conveyed  to  the 
plaintiff  herein  a  certain  tract  of  land  in 
Colleton,  known  aa"Hoats,''  belonging  to 
tbetbree  ladies  named, for  tbe  sum  of  136,- 
000,  a  portion  of  which  watf  pal&in  cash, 
and  the  balance  secured  by  several  bonds, 
payable  at  different  dates,  together  wltb 
a  mortgage,  which  bonds  were  payable  to 
Smith  astrusteeof  theladlesabuTenamed. 
Default  having  l>een  made  In  the  payment 
of  the  bond  first  matnring.  Smith  com- 
menced an  action  to  foreclose  tbe  mort- 
gage, to  which  FiBbburne  appeared  by  his 
attorneys.  Smythe  &  Lee.  While  this  ac- 
tion wan  pending,  an  agreement  was  en- 
tered into  on  the  6th  of  November,  1889,  by 
Flshburne,  Smith,  and  the  defendant  A. 
M.  Lee.  a  member  of  tbe  firm  of  Smythe  & 
Lee,  containing  tbe  following  stipula- 
tions: "fVrst.  The  present  proceedings  to 
be  withdrawn,  Mr.  Fishbnrne  paying  all 
costs.  Seeood.  Hr.  Flsbbnme  to  executft 
and  deliver  to  A.  M.  Lee  and  U.  A.  M. 
Smith  a  deed  of  conveyance  of  the  proper- 
ty. This  deed  not  to  be  recorded  before 
the  17th  day  of  February,  1890,  unless  some 
proceedlngsor  llensarethreatened  against 
Mr.  Flshburne.  Third.  If  Mr.  Flshburne 
does  not  settle,  on  the  17tb  of  February, 
1890,  all  amounts  then  dne,  the  property 
to  be  advertised  and  sold  at  Cbarlestun 
on  the  first  Monday  In  April  by  Messrs. 
Lee  and  Smith,  on  terms  one-third  cash, 
balance  In  one  and  two  years  wltb  annual 
Interest  secured  by  mortgage;  Messrs.  Lee 
and  Smith  toadoptsnch  measures  as  they 
may  think  proper  to  secure  sale  to  a  re- 
sponsible bidder.  Fourth.  Proceeds  to  be 
applied  to  all  costs  and  expenses  provided 
for  in  this  mortgage,  and  of  the  sale,  and 
then  to  theioortKage  debt,  and  balance  to 
Julian  FiBbburne."  Tbe  amount  due  not 
having  been  settled  on  tbe  day  appointed 
by  this  agreement,  the  property  was  ad- 
vertised tor  sale  by  Lee  and  Smith  on  the 
7th  of  April,  1S90,  on  the  following 
"Terms:  One-third  {%)  cash,  vie.  one 
tboosand  dollars,  when  the  property  Is 
knocked,  down,  and  the  rest  in  twenty 
days  from  tbe  day  of  sate;  balance  In  one 
and  two  years,  with  Interest  at  7  per  cent, 
per  annum,  payable  annually,  secured  by 
bond  of  the  purchaser  and  mortgage  ol 
tbe  purrbaaed  premises." 

It  appears  tbat  within  a  very  abort  time 
before  the  sale— perhaps  an  hour— Flsh- 
burne bad  spoken  to  a  broker,  Hyde,  to 
attend  tbe  sale,  and  bid  on  the  property 
for  him  up  to  a  specified  amount:  and, 
finding  that  there  was  Home  doubt  whether 
Hyde  would  be  able  to  attend  the  sale,  he 
made  a  similar  arrnngement  with  an- 
other broker,  Maraball;  but  it  turned  out 
that  both  of  these  gentlemen  attended, 
neither  knowing  that  the  other  had  been 
employed  by  Flshburne.  When  the  prop- 
erty was  first  offered  for  salu,  Marshall  be- 
ing tbe  highest  and  last  bidder,  at  the 
sum  of  f44,000,  tbe  property  was  knocked 
down,  when  he  gavethe  nameof  Flulibume 
as  purchaser;  and  a  paper  signed  by  Flsh- 
burne, acknowledging  the  receipt  by  blm 
from  Smith  and  Lee  of  the  sum  of  91.0U0, 
on  account  of  the  surplus  proceeds  of  SEde 
coming  to  blm,  was  tendered  to  the  auo- 
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tloneer,  as  tbe  easb  payment  required  by 
the  advertlBement  to  Im  mnde  when  tbe 
property  wasknockeddown.  This  receipt 
was  r^erred  to  Smith,  who  waa  directing 
the  Bale,  Lee  being  then  abant  from  tbe 
fltate,  and  hrdeellned  to  receive  It,  and  di- 
rected the  aoctloneer  to  proceed  with  tbe 
tfiale.  When  the  property  waa  offered  the 
«eeond  time,  It  was  ron  ap  by  the  defend- 
ant Elliott,  who  claims  to  bare  been  act- 
ing as  the  agent  of  the  ladles  to  whom  tbe 
d^t  was  reallj  due,  to  tbe  nam  of  989,950, 
when  that  bid  waa  withdrawn  by  Elliott, 
■at  tbe  BU^testlon  of  Binlth,  and  the  prop- 
erty waa  finally  kniMtked  down  to  Hyde 
at  the  anm  of  |Kt6.000,  who  gave  the  name 
■43i  Ftehbnrne  aa  tbe  purchaaer.  when  the 
'«ame  receipt  waa  again  offered  and  re- 
fuaed.and  the  anctloneerwaa  again  direct- 
ed to  proceed.  The  property  was  then 
offered  a  third  time,  and  bid  off  by  Elliott 
for  tlwaam  of  $30,000,  but  no  eaah  or  rv- 
eelpt  w-aa  ollered  by  bhn.  In  coanpHanee 
with  tberequlrenieot  that  $1,0Mahoiild  be 
fMild ;  Mr.  Smith  aaylng.  In  response  to 
the  dvraand  of  Mr.  Fhshbume  that  thitt  re- 
-<ialrem«nt  shuuld  be  complied  with,  that 
he  knew  Elliott  Co  be-  the  rapresentatire 
ol  the  parties  really  entitled  to  the  pro- 
ceeds of  the  sale,  and  hla  bid  waa  therefore 
practically  u  cash  bid,  and  that  he  wonld 
-be  personally  reaponelble  tor  the  credit  on 
Flshbarae's  bond  o(  tbe  91,000.  A  few 
4lays  after  the  property  waa  thus  offered 
for  sale  Flshbume  addreeaed  a  note  to 
^mlth,  asking  for  a  statemmt  "showing 
amonntof  costs  and  expenses  provided  for 
dn  mortgage,  and  of  the  sale,  and  amooot 
■of  the  mortgage  debt ; "  saying  wished 
to  provide  for  a  prompt  settlement  of  bla 
4>id  of  944,090.  To  this  Smith  replied,  say- 
ing that  the  property  "  was  sold  on  7th 
April,  1890,  to  Mr.  Henry  D.  Elliott  at  pub- 
lic anctlon.  To  him,  as  the  perehaaer, 
-win  the  title  be  made."  Thereupon  this 
■action  was  commenced, In  which  tlie  plain- 
tiff demands  Judgment  thnt  the  sale  made 
-on  the  7th  of  April,  1890.  together  with  all 
prooeedlngB  thereonder,  be  declared  null 
and  void,  ami  that  a  male  nay  be  made 
•flnder  the  direction  of  tbe  court,  lor  the 
purpose  of  carrying  out  the  true  bitent 
and  meaning  of  tbe  agreement  of  0th  of 
Kovember,  1880,  and  requiring  that  the  pro- 
ceedings therein  mentioned  be  withdrawn 
41S  covenanted  therein.  And,  as  alterna- 
tive relief,  that  plaintiff  have  a  decree  for 
the  specific  performance  of  tbe  eootract  of 
Male  made  with  blm  on  the  7th  of  April, 
lfl90.  at  the  sum  of  944.000;  that  the  pro- 
■ceedlngs  referred  to  In  tlie  aiirreement  of 
4th  (if  November,  1889.  be  withdrawn ; 
that  tbe  defendants  Smith  and  Lee  may 
aeuonnt  to  him  for  any  snrplna  that  may 
remain  after  providing  for  tbe  payment  of 
all  costs  and  expenses  provided  for  In  the 
mortgage,  and  of  tbe  sale,  as  well  as  the 
mortgage  debt;  and  that  tbe  alleged  sale 
to  Elliott  be  declared  null  and  void. 

Tbe  case  was  beard  by  hla  honor.  Judge 
Frabbh,  who  beld  that  there  was  noneces- 
-alty  tor  any  formal  dlscontlnnanceol  tbe 
proceedings  commenced  by  Smith  as  tros- 
tee  against  Flshbume.  for  the  foredosare 
of  tbe  mortgage  above  referred  to,  as  a 
icondltlon  precedent  to  the  right  of  Smith 
«nd  Lee  to  make  the  sale,  nnder  tbe  acree- 


ment  of  6th  ol  yoveraljer,  1889,  bat  that  in 
tact  there  had  been  no  valid  sale;  that  the 
alleged  sole  to  Elliott  could  not  t>e  sns- 
talned,  because  be  had  withdrawn  a  bid 
made  by  him  higher  than  that  at  which 
the  property  was  knocked  down  to  lilm, 
and  this  was  done**  at  the  suggestloii  of 
Mr.  Smith,"  08  well  as  because  he  never 
compiled  with  the  terms  of  the  sole  by 
paying  or  tendering  tbe  91,000  cash  re- 
quired to  be  paid  when  the  property  was 
knocked  down;  that  tbe  alleged  sale  to 
the  plaintiff  could  not  be  snstalned,  be- 
cause he  did  not  comply  with  thatreqnlrD> 
meat ;  that  another  sue  should  be  made, 
and,  it  being  understood  that  tbe  trustees 
(Smith  and  Lee)  preferred  that  It  should 
be  made  by  the  master,  he  ordered  that 
ofHcer  to  make  the  sale  after  dueadrertlae- 
ment,  at  a  time  specified,  on  the  following 
terms,  vli.,  95)000  easb  and  the  balance  on 
a  credit  of  oneand  two  years.  He  further 
ordered  that,  after  paying  the  coats  and 
expenses  of  tbe  sale,  the  balanee  of  the 
eaah  payment  be  applied  to  the  bond  held 
by  C.  C.  Plnekney,  Jr.,  (the  bond  first  ma- 
turing having,  as  It  seems,  been  trans- 
ferred to  him ; )  thecircQlt  ]adge  being  sat- 
isfied from  tbe  testimony  that  there  Is 
more  dne  on  Plnckney's  bond  than  will  be 
paid  ont  of  the  ca«b;  but,  a«  the  precise 
amount  dun  on  tbe  other  bonds  had  not 
been  aseertafned.  a  r^ereace  warn  ordered 
for  that  purpose,  and  In  tbe  mean  time  the 
master  Is  to  hold  the  t>ond  and  mortgage 
subject  to  the  further  orders  of  the  court. 
This  statement  of  the  provfeions  of  the 
decree  will  be  sofficlent  to  Indicate  tbe 
questions  raised  by  tMs  appeal;  but  for 
a  more  complete  statement  reference  may 
be  had  to  the  decree  as  set  out  In  tbe 
"case,  which  should  belncorpora  ted  In  tbe 
report  of  this  case.  From  this  decree  the 
plaintiff,  aa  w^  as  tbe  defendants  Smith 
and  Glllott,  appeal,  upon  the  several 
grounds  set  ont  In  the  record. 

The  plaintiff,  In  his  flret  exertion,  im- 
pntes  error  to  the  idrenlt  judge  **in  not 
striking  out  und  suppressing  toe  deposi- 
tion of  dtfendunt  Smith  for  his  refusal 
to  answer  qoestlonaon  thecross-examtna- 
tton.'*  In  thlaeonneetlon  wewHlalsocoR 
slder  defendant's  second  exception*  pre 
seating  a  similar  question  In  regard  to  tbe 
soppresstou  of  the  plaintiff's  testimony  on 
the  same  gronnd.  WltDout  entering  into 
anydiacnaslnn  as  to  the  merits  oftbeqaes- 
tlons  raised  by  these  excepttoas,  it  Is  anfll- 
elent  to  say  that,  so  far  as  we  can  dlseov- 
er,  tbe  record  does  not  show  that  any 
motion  to  suppress  the  Destlmonyof  either 
of  tbeae  witnesses  was  ever  presented  to 
or  passed  upon  by  the  circuit  judge,  and 
there  Is  therrfore  nothing  for  this  ecmrt, 
as  an  appellate  tribunal,  to  review. 

The  second  exception  of  plaintiff  charges 
error  In  not  requiring  aff>rmal  discontina- 
ance  of  tbe  action  forforeclosurelnatltDted 
by  Smith,  as  trustee,  against  tbe  pl^ntffl 
herein,  before  the  resale  ordered  by  the 
decree.  This  exception  Is.  we  tbink,  well 
taken.  While  It  may  be  true  that,  so  far 
as  the  parties  to  this  record  are  conewned. 
uo  formal  dlsconUnuance  of  that  action 
may  be  necessary,  Inasmuch  as  they  have 
fun  knowledge  of  the  agreement  to  that 
effect,  yet,  as  the  pnrpose  of  the  resale  Is 


Digitized  by 


Google 


6.  C.) 


FISHBURNE  v.  SMITH. 


529 


that  the  property  ahall  bring  its  fDUvalne, 
any  cloud  on  tbe  title,  even  though  appar- 
ent ouly,  arising  from  tbe  peudency  uf 
tliat  action,  and  tlie  filing  ol  tbe  notice  ol 
Its  peBdeDH  tberein,  elioold  be  removed.  In 
order  that  oataldera  who  may  know  noth- 
ing of  this  agreement  be  nut  deten-ed  (row 
bidding  by  this  apparent  cloud,  and  that 
tbere  may  be  full  and  free  competition.  It 
seems  to  ua,  therefore,  that  tbe  circuit  de- 
cree should,  in  this  reapect,  be  modified 
by  pruTldlng  lor  a  formal  discontinuance 
to  be  entered  on  tbe  record  of  that  action. 

The  tblrd  exceptlun,  in  regard  to  the 
application  of  the  cash  payment  to  the 
Plnckney  bond  before  due  proof  of  the 
amonnt  due  thereon,  la  also  well  taken. 
While  It  may  be,  and  no  doubt  lu,  quite 
true  that  tbe  testimony  waa  aufficient  to 
show  that  more  was  due  on  this  bond 
than  cunld  be  paid  ont  of  the  cash  pay- 
ment of  $5,000,  required  by  the  decree,  yet, 
as  we  tbink  defendanta'  tfairteenth  excep- 
tion to  this  provision  ol  the  circuit  decree 
is  well  taken.  Inasmuch  aa  the  resale 
ahoald  be  made  on  the  same  terms  stipu- 
lated for  Id  the  agreement  of  6th  of  No- 
vember. 1889,  it  will  be  necessary  to  modi- 
fy tbe  decree  to  conform  to  ttala  view ;  for 
until  tiie  sale  Is  made  It  cannot  be  ascer- 
tained whether  the  cash  payment  of  one- 
third  which  should  be  required  will  be 
more  or  less  than  sufficient  to  pay  the 
amuont  due  on  tbe  Plnckney  bond,  and 
hence  such  amonnt  must  first  be  ascer- 
tained before  any  order  as  to  the  applica- 
tion of  the  cash  proceeds,  except  so  far  as 
costs  and  expenses  are  concerned,  can 
properly  be  made. 

Plalntin's  fourth  exception  cannot  be 
sustained,  for  the  reasons  stated  by  tbe 
circuit  Judge.  The  plaintiff  was  only  enti- 
tled to  any  surplus  over  and  above  the 
amount  of  costs  and  expenaea.  and  the 
amount  due  on  the  mortgage  debt,  which 
unqnestlouably  were  all  entitled  to  be 
paid  In  full  before  tbe  plalntlfl  could  be  en- 
titlsd  to  receive  a  dollar.  To  allow  hia  re- 
ceipt for^l.OOO  out  ol  tbe  anrpiua.  If  there 
ahonld  prove  to  be  any,  to  be  received  as 
cash,  would  practically  give  him  the  first 
proceeds  of  the  sale,  whereas,  in  fact,  he 
was  the  last  to  be  paid.  It  la  true  that 
the  testimony  does  seem  to  show  that  the 
mortgoge  debt,  together  with  all  costs 
and  expanses,  would  not  exceed  the  sum 
of  f40,000,  which  would  leave  a  surplus  of 
about  94,000out  of  the  bid  or  944,000,  made 
by  plaintiff;  but.  granting  this  to  be  so, 
he  could  not  he  entitled  to  any  portion  ol 
the  94,000  until  the  claims  having  preced- 
ence were  fully  provided  fur;  and  hence 
bta  receipt  (or  a  portion  of  a  sum  which 
might  be  coming  to  blm  In  the  tuturecould 
not  be  treated  as  cash. 

Turning  to  defendants'  exceptions,  we 
will  take  up  first  tbe  third  exception, 
which  imputes  to  the  clrcultjudge  error  in 
holding  "that  all  testimony  as  to  matters 
which  occurred  previous  to  the  execution 
by  plaintiff  of  the  deed  of  6tb  of  November, 
188D.  was  incompetent."  Defendants  bad 
offered  testimony  as  to  the  various  nego- 
tiations and  transactions  between  Smith 
and  Fishbume,  as  to  the  original  sale  o( 
the  land,  and  the  reasons  which  prompted 
It,  as  well  as  to  what  passed  between 
T.13s.E.no.20— 84 


these  parties  on  the  (allure  of  FIshbnme 
to  meet  the  first  payment,  and  as  to  Flah- 
burne's  course  In  defending  the  action  for 
foreclosure  brought  against  him  by  Smith 
as  trustee,  with  a  view  to  abow  tbnt  Flah- 
burne  had  not  acted  in  good  fall h,  and 
was  resorting  to  all  practtcabJe  meana  to 
obstruct  Smith  in  collecting  the  debt  due 
to  bini  as  truatee.  It  appears,  however, 
that  all  these  matters  culminated  in  the 
executif>n  of  the  agreement  of  6tb  of  No> 
vember,  18S9,  and  when  Ftsbbttme,  In  pur- 
suance of  one  of  the  terma  of  that  agree- 
ment, conveyed  the  land  to  Smith  and 
Lee,  they  assumed  tbe  duty  of  selling  the 
land  to  the  best  advantage  of  all  parties 
concerned ;  and  tbe  only  question  here,  or 
rather  tbe  primary  inquiry  here,  is  wheth- 
er that  duty  baa  been  properly  performed, 
and.  Knot,  whether  the  court  shall  now 
require  Its  proper  periormance.  We  do 
not  see,  therefore,  what  these  prior  nego- 
tiations and  transactions  have  to  do  with 
our  present  Inquiry;  and  we  do  not  think 
that  there  was  any  error  on  the  part  ol 
the  circuit  Judge  in  boldlug  that  aU  the 
testimony  as  to  matters  which  occurred 
prior  to  the  execution  of  tbe  agreement  of 
6th  November.  1889,  wna  Incompetent. 

Tbe  1st,  4tb.  5tb.  6th,  7tb.  and  8th  ex- 
ceptions, relating  to  the  ruling  of  the 
circuit  judge  that  the  alleged  sale  to 
Elliott  was  Invalid,  and  could  not  be 
sustHlued.  may  t>e  considered  together. 
It  aeems  to  us  that  the  reasons  given  by 
hla  honor  are  nmplyanflSclent  to  Tindleate 
bis  ooncluslon.  under  the  agreement  of 
ffth  of  November,  1889,  tbere  can  be  no 
doubt  that  It  became  the  duty  of  Smith 
and  I^ee,  as  trustees,  to  that  extent,  at 
least,  to  sell  the  property  to  the  best  ad- 
vantage; and,  Lee  being  absent  from  the 
state  at  the  time  of  the  sale,  that  duty 
was  devolved  upon  Smith,  and  there  Is  as 
little  doubt  that  the  property  could  have 
been  aold  to  Elliott  for  a  sum  much  larger 
than  that  at  which  It  Is  now  claimed  that 
he  bought  It;  for  Elliott  himself  testifies 
that  he  went  to  the  sale  with  the  Inten- 
tion of  bidding,  in  good  faith,  as  high  aa 
940,000,  and  the  undisputed  fact  la  that  he 
did  actually  bid  $39,950.  When,  therefore, 
a  aale  at  those  figures  was  prevented  by 
the  suggestion  of  Smith  to  withdraw  that 
bid,  upon  which  suggestion  Elliott  acted, 
we  do  not  see  how  a  court  of  equity  can 
sufltnln  a  sale  for  a  much  lesa  sum  to  the 
same  person,  who  had  publicly  proclaimed 
his  willingneaa  to  Did  a  much  larger  sum, 
and  had  been  deterred  therefrom  by  tbe 
trustee  whose  duty  It  was  to  obtain  the 
highest  price  for  the  property.  It  may  be, 
and  doubtless  was,  the  factthatMr.Smith 
acted  In  entire  good  faith,  and  honestly 
believed  that  Elliott  was  Induced  to  raise 
his  bid  as  high  as  the  amount  above  stated 
by  pulling  bids,  whlcii  were  not  made  In 
good  faith.  But  such  suspicion,  or  even 
belief,  would  not.  In  our  Judgment,  Justify 
bis  course  (occupying  the  position  of  trus- 
tee, as  he  did,)  In  d^eatlng  a  sale  at  the 
higher  price,  even  though  he  was  also  In 
the  position  of  attorney  for  tbe  bidder. 
His  proper  course,  as  It  seems  to  us,  was 
to  allow  the  sale  to  proceed,  and,  when 
tbe  property  was  knocked  down  to  El- 
liott, let  him  make  the  queetlon,  If  he  so 
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desired,  whether  he  could  be  relieved  npoa 
the  ground  of  the  alleged  pufflitff  bids 
made  at  the  eale. 

But,  !d  addition  to  this,  when  the  prop- 
erty was  offered  a  third  time,  and  was  bid 
off  by  Elliott  for  fSO.OOO,  he  never  complied 
with  the  terms  ef.the  sale  by  either  paying 
or  tenderlngthe  $1,000  Id  cash,  as  required. 
Even  assuming  that  Elliott  was  bidding 
as  the  agent  of  the  bondholders,  though 
there  might  be  a  question  whpther  he  had 
any  snttlvlent  legal  authority  to  do  ,80, 
this  would  not  relieve  him  from  the  neces- 
sity ot  making  the  cash  payment  required ; 
for,  although  It  may  be  true  that  one  who 
la  entitled  to  the  proceeds  ot  a  sale  may 
not  be  required  to  comply  with  that  term 
ot  the  sale  providing  for  the  payment  of 
BO  much  cash,  as  lils  receipt  may  be  takeu 
as  such,  yet  the  proceeds  of  this  sale  were 
first  to  be  applied  to  the  payment  uf  cer- 
tain costs  and  expenses;  and  therefore, 
even  if  the  holder  or  holders  of  the  bonds 
bud  in  person  bid  off  the  property,  the 
cash  payment  would  have  had  to  be  made, 
or  at  least  so  much  thereof  as  would  be 
necessary  to  pay  such  costs  and  expenses; 
and  In  this  case  It  is  not  pretended  that 
Elliott  either  paid  or  tendered  any  cash  at 
all.  It  Is  clear,  therefore,  that  in  no  view 
ot  the  case  can  the  alleged  sale  to  Elliott 
be  supported. 

The  ninth  and  tenth  exceptions,  alleg-  t 
Ing,  In  general  terms,  that  the  plaintiff,  by 
his  Improper  conduct,  caused  the  alleged 
failure  ot  the  sale,  and  therefore  has  no 
right  to  complain  of  the  same,  or  tP  de- 
mand any  relief  on  arcuunt  thereof,  can- 
not be  sustained.  These  exceptions  do  not 
specify  any  partlcolar  instances  of  alleged 
mlHconduct  un  the  part  ot  the  plaintiff, 
and  we  find  nothing  in  the  circuit  decree 
upon  which  they  can  be  baaed,  nor  do  we 
think  that  they  can  be  sustained  by  the  tea- 
tlmony. 

The  eleventh  and  twelfth  exceptions 
may  be  considered  together,  as  they  both 
are  based  uponthegronnd  that  the  circuit 
Judge  erred  In  not  requlrlngthe  plaintiff  to 
comply  with  his  bid  of  $44,000,  the  former 
Insisting  that,  upon  his  failure  to  do  so, 
he  should  "lose  all  rightto  the  property;" 
and  the  latter  that,  upon  the  failure  ot  the 
plaintiff  to  comply,  the  defendant  Elliott 
should  be  entitled  to  take  the  property  at 
his  bid  of  $»0,000.  From  what  has  already 
t>een  said,  it  la  clear  that  neither  of  these 
exceptions  can  be  sustained.  Even  assum- 
ing that  the  plaintiff  could  have  been  re- 
quired to  comply  with  hlu  bid,  In  this  form 
of  proceeding,  the  defendants,  by  their 
foume  in  Ignoring  the  plaintiff's  bid,  have 
precluded  themselves  from  demanding 
that  relief,  and.  as  we  have  seen,  the  other 
alternative  suggested  canuot  be  adopted, 
because  Elliott  never  eompiied  with  his 
bid.  Under  these  circumstances,  there 
was  no  other  alternative,  except  to  order 
a  resale  of  the  property.  The  Judgment  ot 
this  court  Is  that  the  Judgment  of  the  cir- 
cuit court,  as  modified  herein,  be  affirmed, 
and  that  the  case  be  remanded  to  that 
court  for  the  purpose  of  such  further  pro- 
ceedings as  may  be  necessary  to  carry  oat 
the  views  herein  annuanced. 

McGowAN,  J.,  concurs. 


Sbase  t.  DoBflox  et  ml. 

(Suptvma  Court  of  South  C7arolina.  Aug*  IS* 
1881.) 

Rbs  JuDioATi— A0R1CDLTUE1.L  Libit  —  EguiTASLB 
Chattel  Mobtoaqb— Injunotioit— Appkai.. 
1.  A  judgment  (or  the  rent  only  In  what  was 
eeBeatially  a  speolal  proceeding  to  eatabUah  so 
agrioultnral  lien  on  crops  for  tmt  and  advances, 
but  which  in  form  was  on  action  by  summons 
ood  complaint,  in  which  an  agreement  for  a 
lien  was  oald  invalid  as  an  agricnltural  lien,  be- 
cause not  signed  by  both  narUea,  U  not  a  bar  to 
an  action  in  eoalty  to  deciaTe  the  agreanient  an 
equitable  obattel  mortgage  oa  the  cn^,  and  for 
an  accounting  of  the  amount  due  thereon  for  the 
advaooes. 

a.  Rrror  cannot  be  predicated  on  an  order  in 
chambers  refusing  an  In]unctiOQ  which  does  not 
decide  the  merits  of  the  main  case,  though  ttae 
reason  for  the  refusal  was  that,  aocordiog  to  tlie 
court's  view  of  the  merits,  there  was  no  groand 
for  tbe  injunction. 

S.  A  bearing  on  the  merits  was  property  re- 
fused, where  it  would  require  the  decision  of  a 
material  question  involved  In  a  pending  appeal 
from  an  order  in  the  ease  refusing  an  inJunctioD. 

Appeal  from  common  pleae  circntt  court 
trf  Barnwell  county;  T.B.  Fuaser.  Judge. 

Action  In  equity  by  Alfred  Sease  afgalnst 
Joseph  and  Henry  Dnbson,  S.  L.  Knopf, 
Intervenor,  to  establish  an  equitable  mort- 
gage upon  crops,  and  tor  an  accounting. 
An  Injunction  asked  by  plaintiff  was  re- 
fused, and  he  appeals.  The  action  was 
afterwards  brought  on  for  hearing  In  the 
trial  court,  which  refused  to  entertain  it 
while  the  first  appeal  was  pending,  and 
from  this  order  plalntlir  appeals.  Se- 
vere ed  on  first  appeal,  and  afflriued  un 
second  appeal. 

W.  A.  Holman,  {Bates  A  Sltn^,  of  coun- 
sel.) for  plaintiff.  J.  J.  BrowBt  fur  defend- 
ants. 

McItkb,  J.  The  controversy  between 
these  parties  had  Its  origin  In  two  papers 
bearing  date  12tb  November,  I88R,  copicH 
of  which  are  set  out  In  the  "case,"  both  of 
which  were  signed  by  the  two  Dobsons. 
Joseph  and  Henry,  defendants  berelii,  pur- 
porting to  give  to  the  plaintiff  liens  on  thv 
crops  ot  the  two  Dobaons  raised  during 
the  year  1889,  on  certain  land  of  the  plain- 
tiff rented  to  the  defendants,  for  tlie  pur- 
pose ot  securing  the  payment  ol  advances 
to  an  amount  stated  In  each  paper,  as  well 
as  the  rent  of  said  laud.  Each  of  these 
papers  contuins  a  clause  'giving-  to  the 
plaintiff  a  mortgage  on  a  horse  as  farther 
security.  These  papers, however,  werenot 
signed  by  the  plaintiff,  and  for  that  rea* 
son  they  have  heretofore  been  held  by  this 
court  not  to  he  agricultural  Hens  on  the 
advances  claimed  to  have  been  made,  and 
enforceable  as  such,  under  the  provisions 
ot  the  statute  In  reference  to  that  subject. 
See  Sease  v.  Dobson,  (S.  C.)  11  8.  E.  Rep. 
728.  Some  time  In  the  tall  uf  the  year  ItS^d 
the  plaintiff  applied  for  and  obtained  from 
the  clerk  ot  thecourt  a  warrant  for  the  en- 
forcement of  the  papers  as  agricultural 
liens,  which  was  placed  in  the  hands  of 
the  sheriff,  who  at  the  same  time  was 
appointed  agent  of  the  plaintiff  under  the 
mortgaKe  clause  In  the  papers.  By  virtue 
of  this  warrant,  and  bis  appointment  as 
agent  as  aforesaid,  the  sheriff  seised  the 
cropsot  thedetendants.and  the  twuhorses 
mortgaged,  and.  having  sold  the  crops. 
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an  Arrangement  was  made  for  the  release 
of  the  hursee  by  the  deposit  with  the 
alierin  uf  an  amonnt  anfficlent,  with  the 
proceeds  uf  the  sale  of  the  crops,  to  pay 
the  claims  of  the  plaintilT,  amuuntiug  In 
all  to  the  snm  of  «6S3.70,  which  was  left  lu 
thehands  of  the  sheriff  to  await  the  result 
of  the  proceedings.  This  deposit  was 
made  by  the  defendant  S.  L.  Knopf,  who 
claimed  to  hold  valid  Ucns  on  the  prop- 
erty of  the  defendants,  and  who  was  per- 
mitted to  intervene  as  one  nt  the  parties 
to  the  proceedings  in  order  to  sustain  his 
claims.  After  the  sale  of  the  crops  by  the 
Bbei-ilf,  and  within  the  time  prescribed  by 
the  statute,  the  Dobsons  filed  their  affldo- 
Tit.  accompanied  with  a  notice  to  the 
^ect  that  the  amount  claimed  by  plaintiff, 
under  his  alleged  agricultural  Hens,  was 
not  justly  due;  but  Instead  ot  proceeding, 
ander  the  issue  thus  made  up,  to  have  the 
question  uf  the  amount  due  determined,  It 
nowapi>eur8  that  the  plaintiff  commenced 
what,  on  its  face,  appears  to  be  a  formal 
action,  by  snmmons  and  eumplalnt, 
agafnsi  the  Dobsons.  to  which  the  sheriff' 
was  made  a  party.  In  wblcb,  after  alleg- 
ing that  the  plaintiff  had  rented  the  land 
to  the  Dobsons,  and  also  made  advances 
to  them,  in  consideration  whereof  they 
had  agreed  to  pay  to  the  plaintiff  a  speci- 
fied sum  of  money,  and  to  secure  such  pay- 
ment bad  given  plaintiff  a  IIpd  on  their 
cropa.  and  after  further  alleging  the  hpIc- 
OR  and  sale  of  said  crops  by  the  sheriff, 
who  continued  to  hold  the  proceeds  nnder 
a  notice  from  the  Dobsons  not  to  pay  the 
same  to  the  plaintiff,  notwithstanding  the 
same  was  Justl;  due,  they  demanded  judg- 
ment against  tbe  DoDsons  for  the  sum  of 
9683.70,  and  that  the  sherirf  he  required 
to  pay  the  same  to  tbe  plaintiff  out  of  the 
pmceeda  of  the  sale  In  his  hands.  This 
summons  and  complaint  was  served  on 
the  attorney  for  the  defendants;  but  It 
apitears  that  the  defendants,  the  Pobsons. 
atmwered  the  complaint,  admitting  so 
much  uf  the  claim  as  was  Tor  rent,  (4200,) 
bnt  denying  the  claim  for  advances,  and 
aetting  np  a  connter-clalm.  Under  these 
pleadings,  the  case  was  heard  by  his  hon- 
or.  Judge  Htdbon,  who  manifestly  was  in- 
duced to  suppose  that  he  was  simply  try- 
ing an  issue  under  tbe  statute  aa  to  the 
amount  due  under  an  agricultural  Hen; 
for,  after  having  held  that  the  papers  re 
lied  on  as  agricultural  liens  could  not  be 
BO  refcarded, f or  the  reason  that  they  were 
not  signed  by  both  parties  thereto,  he  re- 
fused to  allow  the  plaintiff  to  offer  any 
evidence  as  to  the  amonnt  which  he 
claimed  to  have  advanced  to  the  Dobsons, 
Inasmuch  as  tbe  only  question  presented 
by  the  issne  then  on  trial  was  whether 
anytbtng,  and.  If  so,  bow  much,  had  been 
advanced  under  the  alluged  liens;  and. 
bavlng  determined  that  the  papers  offered 
were  not  Hens,  of  course  nothing  could  be 
doe  under  them ;  and  hence  evidence  as  to 
what  the  Dobsons  may  have  been  owing 
tbe  plaintiff,  by  open  account  or  other- 
wise, was  wholly  irrelevant  to  the  Issue 
on  trial.  But  as  the  lien  for  rent  arose 
by  virtue  of  the  statute,  and  did  not  re- 
quire any  agreement  tn  writing,  he  In- 
stmeted  tbe  Jnty  that  the  plaintiff  might 
recover  to  that  extmt.  Accordingly  the 


Jury  rendered  their  verdict  tn  the  follow- 
lug  form:  "We  find  for  the  plaintiff  two 
hundred  (200)  dollars  for  rent."  Judg- 
ment having  been  entered  upon  this  ver- 
dict, the  plaintiff  appealed,  making  three 
questionii:  (1)  Whether  there  was  error 
In  holding  that  tbe  papers  relied  on  as 
such  could  not  be  regarded  as  agricultural 
liens,  under  the  statute,  because  not  signed 
by  the  plaintiff;  (2)  whether  there  was 
error  In  refusing  to  allow  plaintiff  to  offer 
evidence  tending  to  show  that  he  had 
made  the  advances  as  claimed.  The  third 
question,  not  being  pertinent  to  the  pres- 
ent inquiry,  need  not  be  stated.  This 
court  afflriued  the  rulings  of  Judge  Hud- 
son, as  may  be  seen  by  reference  to  11  S. 
E.  Rep.  728. 

After  tbe  Judgment  of  this  court  was 
rendered,  the  plaintiff  commenced  a  form- 
al action  against  the  Dobsons  and  the 
sheriff,  to  which  the  other  defendant, 
Knopf,  became  a  party  defendant, as  above 
Indicated,  iu  which,  after  narrating  the 
facta  above  stated  more  fuUy  and  at 
greater  detail  than  we  have  deemed  it  nec- 
essary to  do,  and  after  alleging  that  Judge 
HuDHON  had,  upon  the  notice  of  appeal 
from  his  rulings,  granted  an  order  direct- 
ing the  sheriff  to  retain  In  bis  hands  until 
tbe  farther  order  of  the  court  the  entire 
sum  of  $683.70,  which  included  the  amount 
found  doe  for  rent,  as  well  as  the  amount 
deposited  tosecnre  thereleaseot  ttaeborses 
seized  nnder  the  mortgage,  he  demands 
Judgment  (1)  that  tbe  slieriff  pay  over  to 
the  plaintiff  the  sum  of  f 200,  found  due  for 
rent;  (2)  that  the  papers  above  referred 
to,  and  originally  relied  on  as  agricultural 
Hens,  be  declared  ecjultable  mortgages  on 
the  crops,  and  that  an  accounting  be  bad 
of  tbe  amount  due  thereon;  (3)  that  the 
sheriff,  after  payingthe  amount  found  dus 
for  rent,  be  required  to  apply  the  balance 
of  the  fund  In  bis  hands  to  the  amount 
found  dueonsncb  accounting;  (4)  forsucli 
other  and  further  relief  as  may  be  Just  and 
equitable,  and  that.  In  the  menu  time,  the 
sheriff  be  enjoined  from  paying  out  any  of 
tbe  fund  lu  is  hands  except  the  amount 
found  due  for  rent.  Upon  the  filing  of  this 
complulnt.  an  application  was  made  to 
his  honor.  Judge  FKASEH.at  chambers,  for 
an  Injunction  in  conformity  to  the  prayer 
of  the  complaint,  who  granted  a  rule  re- 
quiring the  defendants  to  show  oiuse  why 
tbe  injunction  demanded  should  uot  be 
granted,  and  In  the  mean  time  restraining 
the  sheriff  from  paying  out  the  money. 
Upon  hearing  tbe  return  to  this  rule, 
Judge  Fraser  rescinded  the  restraining 
order,  and  refused  the  motion  for  Injunc- 
tion, upon  the  ground  that  the  whole  mat- 
ter was  res  adJndicAta.  From  this  order 
tbe  plaintiff  appealed,  substantially  malE- 
ing  two  questlone:  (1)  Whether  the 
judge  erred  in  considering  the  merits  on 
a  motion  for  injunction  at  chambers;  (2) 
whether  there  was  error  In  holding  tbe 
matter  to  be  res  Htijudicuta.  This  appeal 
having  been  perfected,  the  plaiutlfl applied 
for  and  obtained  from  Mr.  Justice  Mc- 
Gowan  an  order  requiring  the  sheriff  to 
retain  in  his  handstbefund  natll  the  cause 
sboul  j  be  heard  and  determined  by  tbe 
supreme  court.  Subsequently  the  case, 
upon  Its  merits,  was  submitted  to  his 
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honor,  Jadse  Aldricb,  wbo  declined  to 
consider  any  of  the  qneettons  Inrolred. 
upon  the  groand  that,  the  case  havlu^ 
been  carried  by  appeal  to  the  aupreme 
coart  fruro  an  order  uf  Judge  Fraseu  de- 
teroilaing  one  of  the  main  iesues  In  the  ac- 
tion, tiie  court  of  cuminoD  pleaa  could  not 
exercise  any  Jurisdiction  therein  while  it 
vtH9  pendlDff  In  the  supreme  court.  From 
this  platntifT  also  appeals,  allefCtnfC  error 
in  such  ruling. 

From  the  foregoing  statement  it  Is  very 
manifest  that  the  plaintiff  has  never  yet 
been  allowed  the  opportuutty  ot  proving. 
If  be  can,  bis  claim  for  aoppliee  alleged  to 
have  been  lurnfsbed  tbe  Dobsons;  nor 
bare  tbey  ever  been  permitted  to  prove,  if 
they  can,  their  demands  egalnnt  tbe  plain- 
tiff, set  np  In  tbfllr  counter-claim;  and,  if 
they  are  now  precluded  from  doing  so, 
the  result  would  indeed  be  most  unfortu- 
nate. It  Is  true  that  parties  may,  and 
sometimes  do,  tail  to  obtain  that  Justice 
which  the  real  facts  entitle  them  to,  by 
the  manner  In  wbicb  their  cases  are  pre- 
sented to  tbe  court;  but  such  an  unhappy 
result  ought  always  to  be  avoided,  if  It  la 
practicable  to  do  so  without  Infringing 
settled  rules  of  law  which  it  is  eesentlal  to 
the  welfare  ot  the  commonwealth  to  pre- 
serve in  their  fullest  integrity,  tor,  being 
established  for  the  guidance  and  control 
of  the  whole  community,  tbey  should 
never  be  distorted  ur  strained  to  salt  tbe 
fancied  Justice  of  a  particular  case.  Guid- 
ed, or  rather  restrained,  by  these  princl- 
pleo,  we  will  proceed  to  consider  the  ques* 
tioDs  tnyplvetl  In  these  two  appeals. 

The  first  question  presented  Is  whether 
Judge  Fhasuk  erred  In  considering  tbe 
merits  of  the  case  upon  an  application  for 
an  Injunction  made  to  him  at  chambers. 
We  do  not  understand  that  the  Judge  un- 
dertook to  decide  any  of  the  merits  of  the 
case  on  which  the  application  was  made, 
but  he  simply  gave,  as  his  reason  tor  relua- 
Ing  themotion,  that,  according  to  his  view 
ot  the  merits,  tbe  plaintiff  had  no  ground 
for  bis  motion;  and  la  this  we  tbink  there 
was  no  eiTor,  After  Judge  Fbabek  had 
refused  the  motion,  there  was  nothing  to 

Erevent  the  plaintiff  from  proceeding  to 
ave  the  merits  of  his  cnse  decided  by  the 
proper  tribunal  having  JuriBfliction  to  do 
so,  and  tliid  shows  conclusively  that  the 
JudK?  did  not  declda  anything  as  to  the 
merits;  tor.it  be  had,  the  matter  would 
have  been  res  HdJaUicata,  which  is  not  and 
cannot  be  pretended.  As  we  understand 
It,  all  that  Judge  Fuasek  undertook  to 
aay  was  that  the  case  as  presented  to  hlni 
wuB  not  sufHcient,  In  his  judgment,  to  en- 
title the  plaintiff  to  the  order  asked  for; 
and  this  he,  un<iuestlonably,  had  a  right 
to  say.  If,  howevpr,  the  reason  upon 
which  bis  conclusion  was  based,  rt'sted 
upon  an  erroneous  proposition  of  law, 
then  the  plaintiff's  remedy  was  that  to 
which  he  has  pn>pcrly  resorted,  by  appeal. 

This  brings  us  to  tlie  next  question, 
whether  there  was  error  in  holding  that 
tbe  whole  matter  was  res  adjadlcnta. 
There  can  be  no  doubt  that  the  case  before 
Judge  Hudson  was  treated  by  the  court 
and  by  the  parties  on  both  sides  simply  as 
an  issue,  under  the  statute,  to  try  tbe 
question  whether  anything,  and,  U  lo. 


how  much,  was  Justly  due  under  the  al- 
leged liens,  and  not  as  an  ordinary  action 
to  recover  money  alleged  to  be  due  by  the 
defendants  to  the  plaintitf ;  whether  prop- 
erly or  not,  we  will  consider  hereafter. 
Tbl?  Is  manifest  from  the  ruling  ol  Judge 
Hudson,  and  Is  made  more  manifest  by  tbe 
"agnKMl  case, "  upon  wbicb  tbe  former  ap- 
peal was  beard,  a  copy  of  which  ia  in  the 
present  record,  and  is  perfectly  obvious 
from  the  laogaage  used  by  the  late  chief 
Justice  In  d^ivering  the  opinion  of  this 
court  upon  that  appeal.  The  reasons 
given  by  Judge  Hudson  for  bis  rulings 
show,  beyond  dispute,  that  be  ao  regard- 
ed tbe  issue  be  was  trying.  It  is  ao  ex- 
pressly stated  In  the  "agreed  case, "  above 
referred  to.  Tbe  owning  sentence  of  tbe 
opinion  of  this  court  la  In  these  words: 
"This  was  a  proceeding  commenced  by 
the  plalntlir  to  enforce  an  alleged  agricult- 
urat  Hen  on  the  crops  of  the  defendants;" 
and,  after  stating  the  seizure  and  sale  of 
the  crops,  those  words  follow:  "The  pro- 
ceeds were  held  subject  to  tbe  declalon  of 
Che  court  upon  an  Issue  raised  by  the  de- 
fendants, 'that  theamount  claimed  by  the 
plaintiff  was  not  Justly  due  him  in  accord- 
ance with  the  latter  part  of  section  23S8, 
Gen.  St.*  This  was  tried  before  bis  honor, 
Judge  Hl'Iibon,  "  etc.  And  again.  In  con- 
sidering the  second  point  raised  by  tbe 
former  appeal,— that  there  was  error  in 
retoslng  to  admit  testimony  a«  to  the 
amount  adranced  by  plaintiff  to  tbe  de- 
fendants,— the  chief  Justice  used  tbla  lan- 
guage: "Had  this  been  an  action  to  re- 
cover a  debt  contracted  by  tbe  defendant 
for  goods  and  supplies  furnlsht;d,  such  ev- 
idence would  have  been  relevant  and  com- 
petent, but  such  was  not  the  character  of 
the  action.  On  tbe  contrar7.  It  was  a 
special  proceeding  provided  by  statute  for 
the  recovery  ot  a  debt  of  a  certain  charac- 
ter, and  the  plaintiff  was  confined  to  that 
proceeding. "  In  thn  face  ot  this,  we  do  not 
see  how  it  Is  possible  to  doubt  that  the 
former  proceeding  was  treated  by  all  par- 
ties, as  well  as  by  both  the  courts  before 
which  it  was  beard,  as  a  special  proceed- 
ing under  the  agricultural  Men  law,  where- 
in tbe  only  Issue  would  be  whether  any- 
thing, and,  If  so,  how  much,  was  Justly 
due  under  the  alle;;ed  liens,  and  the  ques- 
tion whether  anything  wau  due  to  tbe 
plaintiff  on  any  other  account  would  have 
been  wholly  Irrelevant.  This  being  so.  It 
would  certainly  be  very  extraordinary,  to 
say  the  least  of  It,  to  permit  either  party 
now  to  claim  that  the  court,  which  had 
been  Induced,  by  the  act  of  the  parties 
themselves,  to  try  one  Ipsue  arising  under 
a  special  statutory  proceeding,  had  in  fact 
determined  otner  and  altogether  foreign 
issues  to  that  raised  by  such  special  pro- 
ceeding. It  will  be  noted  that  the  "case" 
agreed  upon  for  tbe  bearing  ot  the  former 
appeal  contained  no  hint  even  that  thn 
proceeding  was  an  ordinary  action  tor  the 
recovery,  but.  on  the  contrary,  specially 
characterized  It  as  a  special  proceeding 
under  the  statute,  and  this  "case"  was  In 
express  terms  conspnted  to  by  defendants' 
attorney,  who  in  bis  ai^umentof  tbe  pres- 
ent appeal  admits  that  what  henowdalms 
to  have  been  tbe  real  nature  of  the  former 
proceedlns  was  not  made  made  known  to 
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the  court.  Bot.  more  than  this.  when.  In 
the  trial  of  the  leBoe  before  Judge  UnosoN, 
counsel  objected  to  the  Introduction  of 
any  testimony  tending  to  show  that  tiie 
])lalntlff  bad  made  advances  to  the  d^end- 
anta.  who  thereby  became  Indebted  to  the 
plaintiff  In  the  amount  of  such  advancne, 
he  thereby  necessarily  aHSumed  that  the  la- 
sue  on  trial  was  simply  au  IsKue  under  the 
special  prweedins  provided  lor  by  the 
statute  to  determine  whether  anything 
was  Justly  due  under  the  liens;  and,  when 
the  circuit  court  sustained  such  ob}ection, 
it  necessarily  adjudged  that  such  was  the 
character  of  the  proceeding,  and  that  it 
was  not  an  ordinary  action  for  the  recov- 
ery of  money,  for,  it  so,  then  plainly  there 
would  have  been  no  foundation  whatever 
for  such  objection.  From  this  adjudica- 
tion neceaaariiy  implied  In  the  ruling  of 
Judge  Hudson,  there  was  no  appeal,  and 
hence  It  was  conclusive.  But,  even  If  It 
was  not,  yet  when  this  cunrt  expressly  de- 
clared (Italics  ours)  that  the  former  pro- 
ceeding was  not  an  ordinary  action  for  the 
recovery  of  money,  but,  "on  tbe  contrary, 
it  wxa  a  special  proceeding  pntrlfied  by 
statute  for  the  recovery  of  a  debt  of  a  cer- 
tain cAarscter,  aad  tbe  ptaititiff  wsts  eon- 
ttned  to  that  proceeding,"  that,  surely, 
was  eonelusivo,  and  fixed  beyoud  dispute 
the  character  of  the  former  proceedlnfr- 
We  are  quite  sure  that  Judge  Frabbr 
conld  not  have  had  the  former  decision  of 
this  court  before  falm  when  he  heard  the 
motion;  indeed.  It  was  scarcely  possible 
that  he  could  have  had,  for  tbe  opinion  of 
this  coart  was  filed  2d  of  Jnly,  1890,  and 
Jodge  Frasbr  probably  heard  the  motion 
on  the  18tb  of  that  month, — the  day  on 
which  tbe  rule  was  returnable,— and  ren- 
dered his  decision  on  the  2Sd  of  July.  1890 ; 
and,  after  allowing  for  the  10  days  during 
which  the  remitUtar  is  retained.  It  would 
not  have  been  more  tiian  barrty  poaslhle 
for  him  to  bare  had  the  opinion  before  him 
on  the  day  fixed  tor  the  hearing,  and 
scarcely  within  the  bounds  of  probability 
that  be  could  have  had  It  when  he  ren- 
dered bis  decision. 

Bnt  In  addition  to  this.  Inasmuch  as  the 
statute  prescribes  no  form  In  which  tbe  Is- 
sne  therein  provided  for  to  determine 
whether  tbe  amount  claimed  is  Justly  dne 
shall  be  framed,  and,  so  far  as  we  koow, 
there  being  no  mie  of  court  or  of  practice 
prescribing  each  form,  we  do  not  see  why 
the  parties  may  not  resort  to  any  form 
which  will  present  the  Issue  to  be  tried. 
Johnstone  v.  Manlgaalt,  18  S.  C.  403.  If 
they  choose  the  more  cumbrous  form  of  a 
formal  complaint.  Instead  of  adopting 
some  more  simple  form,  we  do  not  see 
why  tbey  may  not  doso;  especially  when, 
as  In  this  ease,  it  Id  perfectly  manlfeatthat 
neither  party  was  misled,  and,  . on  the  con- 
trary, both  parties  fully  acquiesced  In  the 
adoption  of  the  more  cumbrons  form,  a 
complaint  cmd  answer  to  ralne  the  Issue 
proTlded  tor  by  the  statute.  The  ease  of 
OieatUam  v.  Morrison,  81  B.  O.  326,  9  8.  E. 
Rep.  904,  relied  on  by  defendant's  counsel, 
Is  not  In  point.  In  that  case  certain  crops 
of  one  Scawright  had  been  seized  under  a 
waiTant  to  enforce  an  agricultural  lien, 
and  the  same  were  replevie<l  by  lilro.  he 
giving  an  undertaking,  with  tbe  defend- 


ants as  sureties,  under  the  provisions  of 
tbe  amendment  to  the  lien  law,  condi- 
tioned for  the  delivery  ol  tbe  property,  In 
case  such  delivery  should  be  adjudged, 
and  for  the  pay  meat  of  au>  sum  of  money 
that  the  plalittirr  might  In  that  actloa  re- 
cover, and  at  the  saine  time  8eawright 
gave  the  necessary  notice  required  by  tbe 
statute  to  raise  the  Issue  as  to  whether 
auytliluE  was  justly  due  under  the  lieu. 
At  that  polnttbatproceedlng  was  stopped. 
Some  time  afterwards  Cheatham  com- 
menced a  formal  action  by  summons  and 
complaint  against  Seawrigbt  to  re- 
cover a  8}ieclfled  sum  nt  money,  which  pro- 
ceeded regularly  to  Judgment  against  Eiea- 
wright,  and,  when  the  execution  Issued  to 
enforce  sucb  judgment  was  returned  nuila 
bona,  an  action  was  commenced  against 
Morrison  and  others,  as  sureties  of  Sea- 
wright,  on  the  undertaking  above  men- 
tioned. The  court  held  that  the  two  pro- 
ceedings were  separate  and  dlutinct,  and 
that  the  sureties  had  a  right  to  stand  upon 
the  contract  as  they  made  It,  which  bound 
them  to  pay  any  sum  that  mightbe  recov- 
ered against  Seawright  in  the  proceeding 
under  which  the  undertaking  had  been 
entered  Into,  and,  as  nothing  bad  ever 
been  recovered  in  that  proceeding,  the 
sureties  were  not  liable.  They  had  no 
connection  whatever  with  tbe  subsequent 
action  brought  by  Cheatham  v.  Sea wright, 
and  were  In  no  way  liable  lor  the  Judg- 
ment recovered  therein.  It  Is  plain  thut 
that  dedsion  hns  no  application  to  the 
present  case.  There  the  court,  both  cir- 
cuit and  supreme,  as  well  as  the  parties, 
treated  tbe  two  proceedings  as  entlrt^ 
distinct  and  separate,  while  here  precisely 
the  reverse  Is  tbe  case.  It  seems  to  us, 
therefore,  that  there  was  error,  on  tbe 
part  of  Judge  Frasgr,  arising  doubtless 
from  the  tact  that  tbe  case  was  not  fully 
presented  to  him,  In  holding  that  the  mat- 
ter was  re»  adJodicatB;  and  for  this  rea- 
son his  order  refusing  the  motion  for  In- 
Jnnctlon  must  be  reversed,  with  leave  to 
the  plaintiff  to  apply  agalnfor  such  Injunc- 
tion, as  soon  as  the  remittitur  Is  sent 
down  to  the  circuit  court,  and  that  In  the 
mean  time  the  restraining  order  granted 
by  Mr.  Justice  MoOowan  be  cootlnued. 

It  remains  only  to  consider  the  appeal 
from  the  order  of  Judge  Aldkich  refusing 
to  entertain  the  case  for  want  of  Jurisdic- 
tion, pending  the  appeal  from  the  order  of 
Judge  FitASKR.  This  appeal  cannot  be 
sustained.  The  appeal  from  the  order  of 
Judge  Frarkk  Involved  a  question  which 
lay  at  the  threshold  of  the  case,  and,  while 
that  questlou  was  pending  In  the  supreme 
conrt.  the  circuit  court  could  not  assume 
Jurisdiction,  as  that  would  have  Involved 
the  necessity  of  determining  thesameques- 
tion  which  was  then  pending  in  tbo  su- 
preme court.  The  cases  cited  by  tbe  cir- 
cuit Judge  are  amply  sufficient  to  vindicate 
his  conclusion.  TheJudgmeot  of  thlscourt 
Is  that  tbe  order  ol  Judge  Aldrich  be 
affirmed,  bnt  that  the  ruling  of  Judge 
Phaser,  that  the  whole  matter  Is  res  ad- 
Jadtcata,  be  reversed,  and  that  the  case 
be  remanded  to  the  circuit  cunrt  for  snch 
further  proceedings  as  may  be  necessary 
to  carry  out  the  views  herein  announced, 
so  that  both  parties  may  have  a  tall  oppor- 
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tanity  of  wtabllBblne  thnir  several  claims, 
—the  one  agalDst  t&e  other,— If  they  can. 

BIOGOWAH,  J.i  CODCDrS. 


MoMAEIN  v.  FOWI.BB. 

(BuipTeme  Covrt  of  South  Carolina.  Aug.  11, 
1891.) 

BBS  JDSIOATA— PaBOL  EnDBNOB. 

1.  FtTe  notes  were  ^ven  ander  a  contraot  In 
payment  of  personal  property  of  the  valae  of 
is,  500  each,  to  be  paid  at  a  speolfled  time  by  de- 
livering a  oertain  number  of  brick  to  the  payee. 
The  Brat  two  payments  were  not  made  as  agreed, 
and,  before  maturity  of  the  last  three,  Boft  was 
brought  to  rec-o7er  the  value  of  the  brlok  which 
should  have  been  delivered  on  the  first  two  notes, 
alleging  that  the  notes  were  two  of  the  five  given, 
and  layiDg  the  damages  at  S3,0S6.  Themakerflled 
a  ooanter-olalm.  Judgment  woa  rendered  for 
91,180.07.  Afterwords  salt  was  brought  on  the 
last  three  of  the  five  notes,  and  the  maker  filed  a 
plea  of  res  Judtcata.  Held  proper,  in  the  sec- 
ond suit,  to  admit  parol  evidence  to  provo  the  Is- 
■uea  loesented  to  the  Jury  In  the  first  suit 

2.  The  trial  Judge  in  the  tlrsb  case  testified 
In  the  seoond  suit  that  only  two  of  the  notes 
were  involved,  and  submitted  to  the  Jury  that  It 
appeared  during  the  trial  thatothernotes  existed 
between  the  parties  in  relation  to  the  same  con- 
tract, which  nod  not  matured,  and  that  he  in- 
stnuned  that  the  Jury  were  only  to  consider  the 
first  two  notes.  Hela  soffluieut  to  show  QuA  the 
recoveiy  in  the  first  suit  was  United  to  the  first 
two  notes. 

Appeal  from  common  plea*  drcolt  court 
of  ISpartanbnrK  connty;  Hudson  and  Ix- 
UR,  JudKes. 

Action  by  Jamen  HcMakln  against  W.  D. 
Fowler  to  recover  on  notes.  Judenient 
for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

iilcboHa  A  Moore,  for  appellant.  i>an- 
ean  A  S&ndeia  and  Cmrliale  A  Bjrdtick,  for 
respondent. 

McIVER.  .1.  On  the  6th  day  of  Novem- 
ber, 1884,  the  defendant  executed  flre  obli- 
gations. In  the  form  ol  promissory  notes, 
whereby  he  promised  "to  pay"  to  the 

{>lalntirf  good  brick  In  the  kiln  at  McMak- 
n's  brick-yard,  as  follows,  viz.,  liH),UOO  on 
the  Ist  May.  1885;  the  same  number  on  1st 
October,  1885;  the  same  number  on  iHt 
Hay,  1SS8;  the  same  number  on  the  lat 
October,  18H6;  and  50,000  on  the  1st  Oc- 
tober,  1887.  These  obHsatlons,  thuuffh 
lackluK  one  of  the  essential  features  of  a 
promissory  note,  will,  fur  convenience 
merely,  be  designated  as  "notes"  In  the 
further  consideration  of  this  case.  On  or 
about  the  lOtb  of  February*  1886,  after  the 
first  two  o(  these  notes  had  matured, 
and  before  the  remaining  three  had  been 
payable,  the  plaintiff  commenced  aji  ac- 
tion against  the  defendant,  alleging  In  his 
complnlnt— fVrst,  the  making  of  the  two 
notes  set  out  In  the  complaint  by  the  de- 
feudant;  necooc/,  "that  the  consideration 
of  said  contract  was  the  sale  by  the  plain- 
tiff to  the  defeodant  of  certain  perHonal 
property  of  the  value  of  two  thousand 
aod  fifty-five  dollars ; "  tblrd,  "  that  at  the 
time  the  defendant  gave  to  the  plaintiff 
three  other  contracts  ot  a  similar  charac- 
ter, which  make  up  the  amount  of  the  pur- 
chase money;"  fourth,  "that  the  value  of 
thesald  brick  Is  flre  dollars  per  thousand;** 


imA.''that  the  plaintiff  has  delivered  to 
the  defendant  the  property  afitresald,  and 
the  defendant  has  refused,  although  uftra 
requested  so  to  do,  to  deliver  to  the  plain- 
tiff the  brick  mentioned  In  the  contract 
aforesaid;"  s/xtA,  "that.  In  consequence 
of  the  failure  of  the  defendant  to  perform 
his  part  of  the  contract,  the  plaintiff  has 
been  damaged  In  thesum  of  two  thousand 
and  fltty-flve  dollars;  wherefore  Judg- 
ment was  demanded  for  that  sura,  beHides 
costs  and  disbursements. "  To  this  com- 
plaint defendant  answered,  setting  out 
specifically  the  terms  of  the  trade  with  tbe 
plaintiff,  whereby  plaintiff  sold  to  the  de- 
fendant his  brick-yard,  and  also  the  en- 
gine, brick-machine,  and  other  machinery 
and  tools  used  there  In  the  making  ot 
brick,  under  the  repreaentaUon  that  tbe 
clay  was  10  feet  thick  over  all  of  the  land, 
and  that  said  engine  and  muchiiiery  were 
as  good  as  new;  that  In  consideration 
thereof  he  gave  to  plaintiff  the  two  notes 
set  out  In  the  complaint,  and  also  tbe 
other  three  notes  mentioned  In  the  forego- 
ing statement,  "it  being  well  understood 
that  the  brick  therein  referred  to  was  od- 
burned  brick,"— but  ailing  tbat  by  rea- 
son ot  the  delny  In  putting  him  In  posses- 
sion of  the  brick-yard,  and  by  reason  of 
the  failure  of  the  property  purchased  to 
come  up  to  tbe  termt*  of  the  warranty,  he 
had  sustained  damages  for  which  be  set 
np  a  counter-claim.  He  also  alleged  that 
ever  since  he  obtained  possession  ol  tbe 
brick-yard  he  was  always  ready  to  deliv- 
er the  brick  according  to  tbe  contract,  ae 
he  claimed  It  to  have  been  understood  by 
both  parties,  but  that  plaintiff  refused  tu 
recpive  anything  but  burned  brick.  To 
this  answer,  or  so  much  thereof  as  set  up 
a  counter.clalm,  plaintiff  filed  a  reply  de- 
nying each  and  every  allegation  upon 
which  such  claim  was  based.  The  case, 
being  thus  at  Issue,  came  on  for  trial  be- 
fore his  honor,  Judge  Wallace,  and  a  In- 
ry,  on  the  27th  of  March,  18S8,  when  a  ver- 
dict was  rendered  In  favor  ol  plaintiff  for 
$1,186.07,  upon  which  Judgment  was  duly 
entered.  In  the  mean  time,  the  other 
three  notes  having  matured,  the  present 
action  was  commenced  nnthe  ]6tb  of 
ruary,  18S8,  a  short  time  before  the  pre- 
vious case  was  tried;  and  In  his  com- 
plaint the  plaintiff  alleges  as  bis  flmtcauHe 
of  action  the  making  for  valuable  consid- 
eration by  the  defendant  of  the  obllgatloo 
(which  for  convenience  we  designate  as  a 
"note")  payable  1st  October,  18«8,  setting 
out  a  copy  thereof,  and  that  defendant, 
although  often  requested  so  to  do.  has 
refused  and  neglected  to  deliver  to  tbe 
plaintiff  the  brick  mentioned  in  said  con- 
tract, to  the  damage  of  the  plaintiff  9700; 
and  as  a  second  and  third  cause  of  action 
sets  out  the  other  two  notes,  with  similar 
allegations,  and  demands  Judgment  for 
the  aggregate  sum  of  tbese  three  notes. 
To  this  complaint  tbe  defendant  aa- 
Bwered,  admitting  the  execution  of  the 
three  notes  set  out  In  the  complaint,  but 
denying  each  and  every  other  allegation 
therein  contained.  Asa  further  defense,  he 
pleada  tbe  Judgment  recovered  In  a  former 
action  an  a  bar  to  this.  From  tbe  fact 
that  the  plea  is  a  former  recovery,  and  not 
the  pendency  ol  another  action  for  the 
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same  L-aase.  we  Infer  that,  althoufjrh  the 
present  action  was  commenced  befure  the 
recovery  of  Indgment  In  tbe  previous  case, 
tbe  answer  was  Hied  after  sncti  Judfcment 
was  recovered:  and  while  It  Is  possible 
tbat  a  point  might  be  raised  as  to  wheth- 
er tbe  plea  sbould  not  have  been  penden- 
cy (W  another  action  rather  than  of  a  for- 
mer recovery,  yet  as  no  such  point  was 
suggested,  and  as  it  would  be  pnrely  toch- 
nicsl,  we  will  Ignore  It  altogether  In  the 
consideration  of  tbe  present  appeal.  The 
case  first  came  oa  for  hearing  befom  his 
honor,  Judge  Hunsox,  when  the  coansel 
for  defendant  moved  to  dismiss  the  com- 
plaint upon  the  ground  that  tlie  matters 
now  sought  to  be  brought  In  issue  were 
rwi  a'JJadlcata,  as  shown  by  the  record 
of  the  former  case  filed  as  an  exhibit  to 
the  answerin  this  case.  Thereupon  plain- 
tiff's counsel  asked  leave  to  introduce 
parol  testimony  for  the  purpose  of  show- 
ing that  the  issaes  Involved  in  the  present 
action  were  not  submitted  to  the  Jury  In 
the  former  action,  reading  from  the  steno- 
graphic notes  of  thecharge  of  Judge  Wal- 
lace in  tbe  former  case,  wherein  It  ap- 
peared "that,  at  tbe  request  of  the  attor- 
ney lor  the  ddendant  on  the  trlal-of  tbat 
action."  tbe  Jury  were  Instructed  "that 
only  two  of  the  contracts  mentioned  in 
tbe  complaint  In  that  action,  to-wlt, 
those  tbat  were  due  at  the  time  of  the 
commencement  of  that  action,  were  In  Is- 
sue, and  were  submitted  to  them. "  After 
bearing  ai^ument,  an  order  was  passsed 
flnstainlng  the  plea  of  former  recovery, 
and  dlsrairalng  the  complaint  herein.  But 
during  the  same  term  the  matter  was,  at 
the  request  of  Judge  Hdpson,  reconsidered, 
and,  after  more  full  argumeut,  another 
order  was  passed  rescinding  the  previous 
order,  restoring  the  case  to  the  docket, 
"and  that  the  plaintiff  have  leave  to  in- 
troduce testimony  to  show  what  Issues 
were  submitted  to  the  Jury**  on  the  trial 
of  the  former  action.  To  this  order  de- 
fendant duly  excepted  tor  the  purpose  of 
an  appeal,  after  final  Judgment  was  ren- 
dered. The  case  was  then  continued,  as 
we  suppose,  and  at  a  subsequent  term 
came  on  for  trial  before  his  honor,  Judge 
IziyAR,  and  a  Jury,  when  a  similar  motion 
to  that  presented  to  Judge  Hudson,  was 
submitted,  which  was  overruled  by  Judge 
Izi.AR  upon  two  grounds:  (1)  Because 
be  had  no  right  to  review  or  disregard 
the  order  of  judge  Hudson;  (2)  because, 
even  If  the  matter  were  res  intej^ra,  he 
thought  the  plaintiff  was  entitled  to 
show  by  parol  what  were  the  Issues  sub- 
mitted to  and  passed  upou  by  the  Jury  In 
the  former  action.  Accordingly,  tbn  tes- 
timony of  Judge  Wallace,  which  Is  set 
out  in  the  "case,"  was  received  against 
the  objections  of  defendant.  Krom  that 
testimony  it  is  very  clear  that  the  Issues 
lu  the  present  action  were  neither  submit- 
ted to  nor  passed  upon  by  the  Jury  In  the 
former  trial.  On  tbe  contrary,  the  Judge 
not  only  says,  **Only  tbe  two  agreements 
aborerelerred  to  were  involved  In  the  trial 
of  that  action  and  submitted  to  the  Ju- 
ry, "but  be  adds:  "In  the  course  of  the 
trial  Itwas developed  that  there  were  oth- 
er Instrnmenta  In  relation  to  Ihe  same 
contract  between  tbe  parties,  bat  they 


had  not  matured  at  the  time  of  the  com- 
mencement of  that  action.  I  instructed 
that  they  were  only  to  pass  upon  the  two 
instruments  above  described,  and  thnt 
these  latter  were  not  to  be  considered  by 
them."  And,  fnrtber.  In  reference  to  tbe 
counter-claim,  **  the  defendant  requested 
that  the  jury  shonld  be  charged  that  only 
the  mntured  agreements  upon  which  the 
action  had  been  brought  could  be  set  oft 
against  this  counter-claim,  and  they  wei*e 
so  charged."  The  plaintiff  having  recov- 
ered a  verdict,  defendant  appeals  from 
tbe  Judgment  entered  thereon,  upon  tbe 
grounds  set  out  in  tbe  record. 

These  grounds  really  raise  but  three 
questions:  (1)  Whether  his  honor,  Judge 
Izlar. erred  In  holding  that  he  was  bound 
by  thti  order  of  bis  honor.  Judge  Hudson; 
(2)  whether  there  was  error  In  overruling 
the  plea  In  bar;  and  this  Involves  tbe 
question  (8)  whether  It  was  competent  to 
Bh(»w,  by  parol  evidence,  what  were  the 
issues  really  submitted  to  and  determined 
by  the  Jury  In  the  former  action.  Under 
the  view  which  we  take  of  the  second  and 
third  questions,  the  first  question  becomes 
wholly  Immaterial.  If  tbe  plea  In  bar  was 
properly  overruled,  then,  of  course,  it  mat- 
ters not  what  may  have  been  the  reasons 
assigned  by  Ju<tge  Izlar  for  hia  ruling; 
for,  even  If  he  erred  in  holding  that  he  was 
bound  by  the  order  of  his  predecessor, 
(which,  however,  we  are  not  to  be  under- 
stood as  saying,)  yet  If  he  was  right  in 
admitting  the  parol  evidence  objected  to, 
and  holding  that  the  plea  of  a  former  re- 
covery could  not  be  sustained  under  that 
evidence.  It  is  of  no  consequence  that  he 
assigned  an  additional  reason  for  his  rul- 
ing, which,  possibly,  mlifht  not  have  been 
well  founded.  Indeed,  there  Is  but  one 
real  question  in  the  case,  and  that  Is 
whether  the  parol  evidence  of  Judge 
Wallacr  was  adnilHSlhle;  for.  If  Itwas, 
there  could  not  be  a  question  that  the  Is- 
sues iu  the  prraent  action  were  not  sub- 
mitted to  nr  decided  lu  the  former  action ; 
but.  on  tbe  contrary,  they  were  expressly 
withdrawn  from  the  Jury,  and  that,  too, 
at  the  request  of  defendant;  and  tbe  Jury 
were  distinctly  instructed  that  they  could 
only  consider  and  passupon  the  two  notes 
which  bad  matured,  which  are  In  no  way 
involved  In  the  present  action. 

We  proceed,  then,  to  consider  the  qnea- 
tlon  whether  parol  evidence  was  admissi- 
ble In  this  case  to  show  what  were  the  Is- 
sues pnased  upon  In  the  former  action. 
While  It  Is  undoubtedly  true  that  a  ver* 
diet,  with  the  Judgment  entered  thereon. 
Is  conclusive,  so  far  as  the  parties  to  tbe 
record  and  their  privies  are  concerned,  as 
to  all  matters  or  issues  decided  by  It,  yet 
thequewtlon  often  arises  asto  what  issues 
were  decided,  and  when  this  Is  the  case, 
while  we  must  look,  primarily,  to  the 
pleadings  to  ascertain  what  were  the  is- 
sues thereby  made  and  decided,  yet  they 
are  not  necessarily  ronclusive;  for,  as  Is 
said  by  Evans,  J.,  In  Henderson  v.  Ken- 
ner.  1  Rich.,  at  page  479:  "If  these  [tha 
pleadings]  make  single  questions,  to  which 
the  verdict  directly  applies,  then  the  par- 
ties are  concluded,  and  tbe  same  mntter 
can  never,  as  between  them,  be  inquired 
into  again.*  Bat  on  the  same  page  be 
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adds:  "Where the  pleadings  aru^neral, 
and  there  1b  more  t-taan  a  slagle  proposi- 
tion to  be  decided,  and  the  verdict  may  be 
equally  applied  to  both  or  all.  In  such  case 
a  verdict  has  not  that  concluKlveneRS 
which  belongs  to  it  when  applied  to  a  sin- 
gle proposition  stated  In  the  pleadtiigs." 
And  on  the  next  page  that  eminent  judge 
states,  as  the  rule  rraul ting  from  all  the 
authorities  on  the  suliject.  "that  where 
the  pleadings  present  two  distinct  propo- 
sitions, and  the  verdict  may  be  releired  to 
either,  It  is  conclueive,  because  there  is  no 
precise  Issue  made  by  the  pleadings,  and 
the  verdict  wants  that  certainty  which  Is 
necessary  to  give  It  the  effect  ol  an  estop- 
pel. In  anch  case,  as  the  Jury  may  have 
decided  on  both  questions,  the  verdict  is 
pr/fUA  IStcto  evidence,  but  it  Is  not  conclu- 
sive, and  may  be  rebutted  by  evidence 
Aliunde.  Such  evidence  is  not  resorted  to, 
tocontradicc  or  explain  the  verdict  by  any 
direct  evidence  of  intention,  but  to  e\ve  it 
application  by  showing  what  were  the 
facts  to  which  It  applied,  and  upon  which 
the  Jury  passed  lu  rendering  it.  There  are 
many  cases  In  which  parol  and  extrinsic 
evidence  may  be  resorted  to,  to  uhow  the 
effect  of  a  verdict. "  And  he  cites  the  case 
of  Seddon  v.  Tutop,  6  Term  R.  607,  in 
which  the  plaintiff  sued  on  a  note  and  an 
open  accotint,  and,  failing  to  give  any  evi- 
dence to  prorethe  account,  took  a  verdict 
for  the  amount  of  the  note  only.  In  a 
subsequent  action  on  the  account.  It  was 
held  that  the  record  in  the  former  action 
was  not  conclusive;  and  as  the  fact  that 
no  evidence  was  offere<l  to  prove  the  ac- 
count In  the  former  action,  and  therefore 
that  the  Jury  did  not  pass  upon  It,  could 
not  appmr  from  the  record,  It  might  be 
Bbowa  by  parol.  The  rule,  aa  established 
by  this  case  from  which  we  have  so  liber- 
ally quoted,  Is  fully  sustained  by  the  au- 
thorities here  and  elsewhere.  SeeShettles- 
worth  V.  Hughey,  9  Rich.  387,  where  the 
parol  evidence  adduced  to  show  what  was 
the  issue  passed  upon  In  the  former  action 
was  verymucb  like  that  resorted  to  in  the 
present  ease,  and  the  case  of  Hraderson 
T.  Kenner  was  distinctly  recognized  as 
authority  for  the  Bdmisslbillty  of  such  tes- 
timony. See,  also.  Hart  v.  Bates.  17  S. 
C.  85;  Ex  parte  Roberts,  19  S.  C.  150,— 
where  the  samedoctrlne  is  recognized.  In 
Eason  v.  Miller,  16  S.  C.  194,  though  that 
easels  not  directly  In  point,  the  right  to 
resort  to  the  charge  of  the  judge  to  ascer* 
tain  what  issues  were  submitted  to  and 
passed  upon  by  the  Jury  was  distinctly 
recogulied.  The  same  doctrine  was  rec- 
oguized  elsewhere,  as  may  be  seen  by  ref- 
erence to  the  following  cases,  with  the  au- 
thorities therein  cited:  Steam-Packet  Co. 
V.  Sickles,  21  How.  3S3;  Davis  v.  Brown, 
U  n.  B.  428:  Russell  v.  Place,  Id.  608; 
Campbell  v.  Rankin,  99  U.  B.  261;  Crom- 
well V.  County  ot  Sac,  94  U.  S.  361 ;  Bls- 
sell  V.  Spring  Valley  Tp.,  134  U.  S.  226,  8 
Sup.  Ct.  Rep.  495. 

It  belngthuB  settled  that  there  are  cases 
In  which  parol  or  extrinsic  evidence  may 
be  resorted  to  tor  the  purpose  ot  showing 
what  were  the  Issues  determined  In  a  for^ 
mer  action,  it  only  remains  to  determine 
whether  the  present  case  falls  nnder  that 
class.  It  Beems  to  us  that  the  bare  Ihf 


si>ection  of  the  pleadings  Is  sufficient  to 
show  that  the  issues  presented  by  the 
pleadings  in  the  two  actions  were  not  the 
same;  aud.  If  so,  then  it  Is  conceded  that 
the  plea  in  bar  was  properly  overruled. 
In  the  former  case  the  two  notes  which 
had  matnred  at  thetlme  of  the  commence- 
ment of  that  action  are  set  out  aa,  the 
pl^Dtlfl's  cause  of  action,  and  the  mere 
fact  that  the  other  three  notes,  which  had 
not  then  matured,  are  casually  mentioned 
as  going  to  make  up  the  amount  of  the 
purchase  raouey  of  the  property  for  which 
the  two  notes  actually  sued  upon  were 
given  in  part  of  such  amount,  does  not 
warrant  thelnferencethat  the  three  noteB, 
which  had  not  then  matured,  and  which, 
therefore,  were  not  then  suable,  except 
nnder  the  Sfiecial  provisions  of  the  stat. 
ute,  which  should  have  been  set  forth,  if 
the  purpose  was  to  embrace  them  In  that 
action,  constituted  any  part  of  the  cause 
of  action  in  the  former  case.  Anderson  v. 
Pllgram,  30  S.  C.  499,  9  H.  E.  Rep.  587.  So 
that  we  are  not  prepared  to  admit  tliat 
the  record  In  the  former  action  ot  Itself  Is 
sufficient  to  show  that  the  Issues  present- 
ed by  the  complaint  in  the  present  notion 
were  thp  same  as  those  presented  by  the 
former  complaint,  or  were  even  necessari- 
ly Involved  therein.  But,  under  the  aa- 
thoritles  above  cited,  it  is  quite  snfflclent 
to  show  that  the  record  relied  on  aa  a 
bar  leaves  it  doubtful  as  to  what  lasues 
were  therein  determined.  The  contention 
of  the  appellant  that  the  former  action 
may  aud  should  be  regarded  as  an  action 
to  rescind  the  origlualcontractforthe  sale 
of  the  property,  aud  to  recover  the  proper- 
ty sold,  or  Its  value,  from  the  defendant, 
upon  the  ground  that  he  had  failed  to 
comply  with  his  part  of  the  original  con- 
tract, cannot  be  sustained.  It  seems  to 
us  that  the  original  complaint  la  conspte- 
uously  wanting  in  the  necessary  allega- 
tions for  that  purpose.  On  the  contrary, 
the  allegations  of  the  complaint,  as  well 
as  the  answer  In  the  first  action,  show 
that  the  defendaat  had  fully  complied 
with  the  terms  ol  the  original  contract 
for  the  sale  of  the  property.  The  sale  of 
the  property  was  on  a  credit,  and,  in  com- 
pliance with  the  terms  of  the  sale,  tlie  de- 
fendant had  executed  the  obligations  to 
the  plaintiff  stipulated  for,  and  had  re- 
ceived possession  of  the  property.  So 
that  the  only  ground  of  complaint  which 
the  plaintiff  had  or  could  havehad  agednst 
the  defendant  was  his  failure  to  meet 
those  obligations  as  they  became  due; 
and  this,  as  we  understand  it,  was  the 
only  demand  made  upon  the  defendant  In 
the  former  action,  and  did  not  and  could 
not  Involve  any  demand  for  a  failure  to 
meet  obligations  which  had  not  then  ma- 
tured. The  fact  that  the  plaintiff  de- 
manded, in  his  previous  complaint,  dam- 
atcee  to  an  amount  much  larger  than 
those  which  would  have  ensued  from  the 
breach  of  the  first  two  contracts,  (the 
only  ones  which  bad  then  matured.) 
which  amount  seems  to  have  been  very 
nearly  the  same  as  the  amount  ol  the  pur- 
chase money  ot  the  property  sold,  Is  ot 
no  consequence  whatever;  for  noUiing  la 
better  settled  than  that  the  demand  for 
rdlef  constitutes  no  part  ol  the  cause  o  f 


Digitized  by 


Google 


S.  C.)  HALE  V.  COLUJ 

action,  and  cannot  k1v6  character  to  it. 
Balle  V.  Moseley,  13  S.  C.  439;  Levi  v. 
Lees.  28  S.  C.  282.  Tiie  Judgmeat  of  this 
coart  is  that  tbe  Jndgment  of  tlie  circuit 
eonrt  be  affirmed. 

McQowAN,  J.,  concam. 


Hals  t.  Coluhbia  ft  O.  R.  Co. 

tauprmne  Court     South  OaToUna.   Aug.  11, 
1881.) 

RUUOJJ)  COMPAVIBS  —  bfJURIBt  TO  PbRSOHB  ON 

Track. 

1.  In  an  action  agaioBt  a  railroad  company 
to  recover  damages  for  the  negligent  killing  of 
plaintiff's  deaedent,  it  appeared  tliat  deceased 
was  a  Jeweler,  and  often  went  to  defendant's 
office  to  obtain  the  correct  time;  that  it  was  not 
neoeaoary  for  faim  to  cross  the  track,  bat  tfaat  on 
the  day  of  the  accident  he  went  to  see  au  engine 
which  was  being  repaired  on  the  side  track,  and 
wnile  Btaoding  between  the  tracks  (there  being 
a  apaoe  ot  abont  10  to  15  feet  between  them)  he 
was  struck  t>y  the  steps  of  a  passing  ooacli,  and 
thrown  under  the  wl'eels.  The  accident  ouourred 
In  the  yard  while  the  switch-engine  was  shifting 
can.  and  running  at  the  rate  of  about  10  miles 
per  nuur.  The  yard  was  surrounded  by  pubiio 
streets.  ZTo  signals  were  given  of  the  appro^h- 
Ing  train.  Held,  that  tbe  company  was  not  lia- 
ble. 

S.  Gen.  Bt  B.  C.  I  14SS.  required  railway 
ewporations  to  ring  a  bell  or  sound  a  whistle  at 
a  distanoe  of  500  ywds  frcm  all  pablio  orossings. 
Section  1539  makes  a  railway  corporation  liable 
for  Injuries  to  persons  resulting  from  collisions 
at  such  crossings  for  failure  to  give  the  signals, 
unless  tbe  person  injured  was  guilty  of  gross 
negligence.  Held,  that  one  injored,  while  stand- 
ing in  the  switeb-ynrd  of  the  railroad  company, 
and  not  psaslng  om  a  oiossing,  could  not  re- 
oovOT  nnaer  tbe  above  statutes,  though  the  yard 
was  surrounded  by  streets,  ana  the  retjuired  sig- 
nals were  not  given  by  tbe  company.  Following 
Neely  v.  Railroad  Co.,  11  S.  K  Rep.  636. 

Appeal  from  common  pleaa  circuit  court 
of  Greenville  county;  Aldkich,  Judge. 

Action  by  William  R.  Hale,  administra- 
tor of  B.  Werle,  deceased,  against  tbe  Co- 
lombia &  Greenville  Railroad  Company, 
to  recoTCr  damages  for  the  negligent  kilt- 
ing of  plaintiff's  decedent.  Judgment  for 
defendant.   PUlntiff  appeals.  Affirmed. 

Weatmonland  A  Baynawortby  for  ap- 
pelant. Weila  A  Orr  and  J.  8.  Cotbzao, 
for  respondent. 

MclTBB,  3.  This  vaaan  actlonbrought 
by  tbe  plalntlft,  as  administrator  of  Ber- 
thold  Werle,  deceased,  against  the  defend- 
ant company,  to  recover  damages  for  the 
killing  of  the  deceased  by  the  alleged  neg- 
ligence ot  the  defendant  company  In  moT- 
Ins  its  tralu,  for  the  benefit  ol  the  wife  of 
the  deceased.  The  plaintllf  offered  testl- 
moDy  tending  to  shov  that  the  deceased 
was  a  watch-repairer,  living  In  the  city  ol 
Oreen  vlUe.  and  was  accuatomed  togn  to  tbe 
tdegraph  office  of  the  defendant  company, 
whicb  was  locatedneartherallroad  track, 
on  the  Bide  next  the  city,  for  the  purpose 
of  obtaining  the  correct  time  as  trans- 
mitted dally  from  Washington,  so  that  It 
was  not  necessary  for  the  deceased  to  cross 
the  track  or  go  on  it  for  the  purpose  of 
reaifhing  the  telegraph  office;  that,  on  the 
occasion  when  tbe  unfortunate  disaster 
occorred,  the  curiosity  of  deceased  to  see 
certain  work  which  was  being  done  on  a 
frel£ht'«Dglne standing  on  the  sidetrack 
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Induced  hira  to  cross  the  side  track,  and, 
while  Htanding  between  the  side  track 
and  the  maiu  line,  separated  by  a  distance 
of  some  10  or  15  feet,  he  was  struck  by 
the  steps  of  a  passenger-car,  which  "jutted 
out  about  six  laches  from  the  body  of  the 
coacb,**  whereby  he  was  thrown  under 
the  wheels  of  the  conch,  and  the  whole 
train  ran  over  bis  leg,  crushing  it  tu  such 
an  extent  as  to  cause  his  death  within  the 
ensuing  24  hours;  that  this  pussenger-car 
was  being  pushed  back  by  ushiltlng-enKlne 
used  for  the  purpose,  which  was  moving 
at  a  speed  of  about  10  miles  an  hour;  that 
the  accident  oci^urred  in  the  rallroadyard, 
through  and  along  which  persons  were  ac- 
customed to  puKH  for  their  own  (conven- 
ience, though  the  whole  yard  was  sur- 
rounded by  public  streets,  and  tbat  tliosa 
In  charge  of  the  shifting-engine  gave  no 
signal  of  tbelr  approacli,  either  by  ringing 
tbe  bell  or  blowing  the  wblHtle,  or  other- 
wise, and  tbat  no  person  was  at  the  rear 
of  tbe  backing  train  aa  a  lookout;  that, 
when  the  deceased  was  struck,  the  engi- 
neer of  the  freight  engine  shouted  tu  the 
engineer  of  tbe  a hlf ting-engine,  and  the 
deceased  cried  ont  In  distress  three  times, 
but  the  moving  train  was  not  stopped 
until  after  it  had  passed  over  the  leg  of  de- 
ceaaerl .  At  the  close  of  the  testimony  ad- 
duced by  the  plaliftlff  the  defendant  made 
a  motion  lor  a  uousuiC,  whicb  was  grant- 
ed upon  the  ground  that  the  plaintiff  had 
failed  to  offer  any  evidence  tending  to 
show  negligence  upon  tbe  part  of  the  de- 
fendant company,  or  of  its  agents  or  serv- 
ants; and.  Judgment  having  been  entered 
accordingly,  tlie  plaintiff  appeals  upon  tb» 
several  grounds  set  out  In  the  record. 
Without  considering  these  grounds  In  de- 
tail, we  propose  toconslderand  determine 
the  fundamental  question  whether  his 
honor,  Judge  Alurich,  erred  In  holding 
that  therewasnoeTldencetendingtosbow 
negligence.  It  soems  that  while  the  judge 
granted  the  motion  In  a  short  order  with- 
out assieulng  any  reasons,  yet  he  did  so. 
verbally,  before  signing  the  order,  and  his 
remarks  seem  to  have  been  taken  down 
by  the  stenographer,  and  are  Incorporated 
la  the  "case. "  An  examination  of  those 
remarks  will  shovr  that  there  Is  not  the 
slightest  foundation  for  such  ol  tbe 
grounds  of  appeal  as  Impute  error  Id 
granting  the  motion  upon  the  ground  of 
contributory  negligence  on  the  part  of  the 
deceased.  On  tbe  contrary,  the  circuit 
judge.  In  express  terms,  declared  that  he 
could  not  consider  the  question  of  contrib- 
utory negligence  on  a  motion  for  a  non- 
suit, and  expressly  recognised  the  rule 
laid  down  In  several  cases  recently  decid- 
ed, that  the  only  qnestlon  for  him  to  de- 
termine was  whether  there  was  an  entire 
absence  of  testimony  to  support  all  or 
any  of  the  necessary  and  material  allega- 
tions In  the  complaint,  and  renchpd  the 
conclusion  tbat  thwe  was  no  evidence  to 
sapport  the  averment  that  the  death  of 
the  deceased  wait  caused  by  any  negli- 
gence on  the  part  of  thedefendantcorapa* 
ny,  its  servants  or  agents.  So  that  tbe 
only  practical  question  In  this  case  is 
whether  there  was  any  error  on  tbe  part 
of  the  circuit  judge  in  reaching  this  con< 
elusion,  for  tfaera  can  be  no  doubt  tbat  the 

Digitized  by  Google 


588 


SOUTHEASTERN  REPORTER,  Voi«  13. 


(S.  C. 


allegatfOD  ot  neglisnnce  was  a  necesflary 
and  luaturlal  all^atlon,  and,  nnlesB  some 
evidence  was  offered  to  snBtain  ft,  the  non- 
salt  was  properly  Kranted.  It  1r  true  that 
the  circuit  judge  also  hold  that  the  place 
where  the  injury  coraplalned  of  was  re- 
ceived was  not  a  "traveled  place,"  and 
hence  the  proTlsIonti  of  Geu.  St.  §§  1483, 
1529.1  did  not  apply;  and  that  thie  also  Is 
made  the  basis  of  one  of  the  other  grounds 
of  appeal ;  but  the  correctness  of  the  Judge's 
ruling  Is  so  completely  vindicated  hy  the 
recent  decision  of  this  court  in  the  case  of 
Neely  v.  Railroad  Co.,  88  S.  C.  136, 11  S.  E. 
Rep. 636, that  it  cannot  benecessary  to  say 
more  upon  the  subject.  In  the  flrst  place, 
we  agree  with  the  circuit  Judge  that  the 
point  where  the  disaster  occurred  was  not 
a  ** traveled  place,"  in  tbe  sense  of  these 
words  as  used  In  the  statute,  which 
manifestly  contemplates  a  way  along 
which  persons  are  not  only  accustomed, 
but  have  a  right,  to  travel,  and  certainly 
does  not  Include  a  railroad  yard ;  and  in 
the  second  place  the  decensed  was  not  in- 
jured while  crossing,  or  attempting  or  in- 
tending Co  cross,  the  railroad  track,  and 
therefore  tbe  proTlsions  of  the  statute  do 
not  apply;  for,  as  Is  said  by  the  late  chief 
Justice  in  the  case  Just  cited :  "There  can 
be  no  doubt  but  that  the  object  of  these 
flections  [1483  and  1529]  was  to  prevent 
coUlHlons  which  might  occur  between 
persons  attempting  to  cross  the  track  of 
the  railroad  and  the  locomotive  and  cars 
approaching  the  crossing  at  tbe  same 
moment,  and  the  provtslona  of  the  act  did 
not  include,  nor  was  the  act  Intended  to 
Include,  injuries  Inflicted  upon  by-sranders 
not  Intending  to  cross.* 

The  ouly  remaining  question,  therefore, 
is  whether  there  was  errur  in  holding  that 
there  was  an  absence  of  any  testimony 
tending  to  show  negligence  on  tbe  part  of 
defendant.  After  a  carafnl  examtnatiou 
of  the  testimony,  as  set  out  in  the  case, 
we  must  say  that  we  have  failed  to  dis- 
cover any  evidence  tending  to  show  negli- 
gence. We  do  not  see  that  the  defendant 
either  did  anything  which,  under  the  clr- 
cuiustances,  it  ought  not  to  hnve  done,  or 
that  it  omitted  to  do  anything  which  It 
ought  to  have  done.  It  appears  that  the 
defendant  was  shlttlng^lts train. In  Its  own 
yard.  In  tbe  usual  way,  and  that  tbe  de- 
ccaHed  was  where  be  had  nn  legal  right  to 
be.  and  where  the  servants  of  the  company 
bad  no  reason  to  suppose  he  would  be, 
and  hence  there  was  no  occasion  for  them 
to  keep  a  lookout,  or  give  signals  that  a 
train  was  approaching.  We  suppose  they 
were  doing  what  was  probably  done  every 
day  In  the  same  way,  and  doubtless  many 
times  a  day.  But  even  It  those  In  charge 
of  the  ahiftlng-raiglne  saw,  or  ought  to 


1  QeiL  Bt  8.  O.  f  1483,  reqaires  railway  ooroo 
rations  to  ring  a  bell  or  sound  a  whistle  at  a  cHs- 

tance  of  600  yards  from  all  public  crosslogs. 
fiactiou  1529  makes  a  railway  oorporatlon  liable 
for  iDjuries  to  persons,  resulting  from  coUislon 
at  such  crossings  for  failure  to  ^ve  the  signals, 
onless  the  person  injured  was  guilty  tfl  gross 
negligence. 


have  seen,  the  decensed  standing  between 
the  main  line  and  the  side  track  where  tbe 
freight  engine  which  he  was  watching 
stood,  they  would  have  had  no  reaaun  to 
apprehend  that  he  was  within  reach  of  tbe 
shitting  train,  as  there  was  ample  room 
for  him  to  stand  there  in  safety,  aa  the 
evidence  was  that  tbe  two  tracks  were 
some  10  or  16  feet  apart.  Even  if  he  had 
been  standing  on  the  track,  where  he  bad 
no  right  to  be,  and  where  defendant  did 
have  a  right  to  move  Itstraln,  accustomed 
as  he  waH  to  visit  the  depot  and  telegraph 
office,  ho  musthaveknownthat  tbe  tracks 
were  used  for  shifting  trains  daily,  and 
the  engineer  In  charge  of  the  shifting-en- 
gine would  naturally  assume  that  he 
wuuld  get  out  of  the  way.  But.  more 
than  this,  one  of  the  plaintiff's  wltnesaeit. 
who  was  within  20  feet  of  deceaaed  whea 
he  was  struck,  though  he  saw  tbe  shifting 
train  approaching,  gave  no  warning  to 
the  deceased,  for  tbe  reason  that  be  did 
not  see  that  he  was  In  any  danger,  and 
yet  the  plaintiff  asks  that  tbe  court  sball 
assume  that  those  In  charge  of  tbe  shift- 
Inf^traln  eaw,  or  ought  to  have  seen,  that 
deceased  was  In  a  position  of  danger. 
The  eighth  ground  of  appeal  Is  baaed  up- 
on a  misrepresentation  of  the  testimony 
In  that  it  exaggerates  tbe  dlstanre  which 
the  atepsof  the  passenger-car  extended  iie- 
yond  tbe  body  of  the  coach,  and  assumes 
that  this  projection  was  unusual,  and  was 
the  cause  of  the  injury.  There  was  abso- 
lutely no  testimony  that  this  projection 
was  the  cause  of  the  Injury,  as  it  was  pos- 
sible, from  the  evidence,  that  the  car  might 
have  struck  the  deceased,  standing  within 
two  feet  of  the  main  line,  even  if  there  had 
been  no  steps  to  the  car;  and  we  think 
there  was  no  evidence  that  the  steps  were 
of  an  unusual  kind,  for  the  only  witness 
who  speaks  upon  this  subject  Is  Oarrett, 
who  does  not  even  elalm  to  taave  been  an 
expert,  and  all  that  even  he  says  la  in  an- 
swer to  the  question:  "Have  yon  ever 
seen  any  other  cuach  that  way?  "I  have 
never  noticed  one.  If  they  did."  This  It 
seems  to  us  is  very  far  from-affording  any 
evidence  that  there  waa  anything  pecnllar 
or  unusual  In  tbe  steps  of  that  partlcnlar 
car.  It  is,  however,  contended  that  tbe 
failure  to  stop  the  shifting  train  after  tbe 
hind  wheels  of  the  passenger  roach  had 
passed  over  the  leg  of  the  deceased,  before 
the  other  wheels  of  tbe  coach,  and  those 
of  the  tender  and  engine  could  reach  the 
unfortunate  man,  afforda  evidence  of  neg- 
ligence on  the  part  of  those  in  char^  iif 
the  shlftlng-enf^ne.  Bnt  there  is  not  tbe 
slightest  evidence  that  the  train  conld 
have  been  stopped  In  so  short  a  dlstant*e. 
even  by  the  exercise  of  the  utmost  etTurt 
and  skill ;  and  surely  It  Is  not  to  t>e  in- 
ferred, without  evidence,  that  those  In 
charge  of  theshlfllng-traln  would  begnllty 
of  so  barbarous  and  cruel  an  act  as  to 
wantonly  run  over  a  human  being:  in- 
capable of  moving  out  of  the  way.  The 
Judgment  of  this  eoart  Is  that  tbe  lodg- 
ment of  the  circuit  eoart  be  affirmed.  . 

McGowAN,  J.,  coneun. 
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Atlanth)  Phobpratb  Co.  t.  Sulutah. 

(SuprwM  Court  qf  Sou0i  OaraUna.  Jivg.  11* 
1801.) 

Grarauo*  <»  Bmlb  —  What  OomnirtiTU  —  Btz- 

SSIT08— RBPLT. 

L  A.  written  offer  to  sell  defendant  100  tons 
«t  fertilizer,  "with  tiie  orlvilwe  of  200  tona  more 
kt  tho  awne  pcioe  If  In  atock  unsold  or  when 
wanted"  by  defendfmt,  was  made  by  plaintlfTa 
aalesm&n,  snbjeot  to  approval  by  plaiatifl' a  gen- 
eral affent,  and  was  returned,  Indorsed  "Ap- 
proved" 1^  the  general  agent,  with  a  letter, 
written  by  his  direction,  stating  that  the  contract 
for  100  tons  was  approved,  but  that  plaintiff  could 
not  nowpnnniae  to  aupplymore  than  that,  field, 
that  the  oourt  prcmerly  oharged,  In  an  action  for 
the  price  of  the  100  tons,  that,  If  the  offer  waa 
approved  by  the  general  agent,  and  the  letter 
written  by  his  direction,  and  the  two  were  sent 
together  to  defendant,  tbe  original  offer  and  the 
letter  constltnted  the  contraot  between  the  par- 
ties. 

2.  The  court  properly  refused  to  charge  at 
defendant's  request  that,lf  plaintiff  had  on  nand 
or  could  have  shipped  when  demanded  the  200 
tons,  and  failed  to  do  so,  plaintiff  waa  responsi- 
ble tor  damagea  aostained  oy  defendant  becauae 
of  sach  faUare. 

9.  The  letter,  being  a  part  of  the  eontiact, 
was  competent  evidence. 

4.  The  allegations  of  a  coanter-claim  are 
anfBciently  put  In  issne  by  a  reply  stating  that 
plaintiff,  ^replylDff  to  the  counter-claim,  denlee 
the  aame." 

Appeal  from  common  pleas  circuit  coart 
of  Greeoville  county ;  Izlar,  Judfte. 

Action  by  Atlantic  Phosphate  Company 
against  John  D.  Snillvan  for  goods  sold 
and  delivered  to  defendant  under  a  writ- 
tea  contract.  A  counter-claim  was  plead- 
ed by  defendant.  Verdict  and  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Tfie  plnlntlff  Introduced  In  evidence  a 
written  offer  by  bis  agent  as  follows: 
"Mr.John  D.SnlUvan— Dear  Sir:  I  hereby 
utier  to  sell  you  tor  account  of  tbe  Atlantic 
PboBphate  Company,  of  Charleston,  S.  C, 
the  following  fertilisen*  at  tbelr  vorks 
oo  Asbley  liver,  on  the  terms  and  at  the 
prices  hereinafter  named,  sobject  to  the 
approval  of  the  general  agents  at  Charles- 
tOQ:  (100  tuna  of  fertlUaer,)  with  prlvl- 
lege  of  two  hundred  tons  more  ftt  same 
prices,  if  in  stock  unsold  when  wanted,  or 
when  yon  notify  ns  you  will  want  it. 
•  •  •  (3.  W.  McIvBB,  Traveling  Agent. 
Accepted  in  duplicate,  January  12,  18K8. 
John  D.  Buluvan.  Approved  January  16, 
1888.  Pblzcu,  Rodoers  ft  Co.,  Gtoneral 
Agents."  After  the  Introduction  of  the 
testimony  the  court  charged  tbe  Jury  as 
follows:  "This  action  was  brought  by 
the  plalntilt  to  recover  the  value  of  one 
handred  tona  ol  lertllliers  alleged  to  have 
1>een  sold  and  delivered  by  the  plaintiff  to 
Mr.  John  D.  Sullivan,  the  defendant,  and 
fur  which,  it  is  alleged,  be  has  not  paid. 
The  defendant  admits  the  corporation 
of  the  plaintiff.  But  while  he  admits  that 
be  received  the  one  hundred  tons  of  fertil- 
izers, he  sets  It  up,  by  way  of  defentie.thAt 
be  was  induced  by  the  plaintiff  to  get  two 
hundred  additional  tons,  and  that  the 
plaintiff  having  failed  to  deliver  the  two 
hundred  additional  tons,  that  he  had  to 
ftet  guano  elsewhere,  and  that  he  was 
damaged  by  this  breach  of  the  contract 
■entered  into  between  the  defendant  and 


the  plaintiff  for  the  two  hundred  addi- 
tional tons,  and  he  sets  up  a  counter- 
claim for  damages  for  that  breach  of  con- 
trart.  Now,  a  counterclaim  Is  in  the  nat- 
ure of  a  cross-action.  The  detmdant  seta 
up  these  facts  as  a  counter-claim,  by  which 
he  says  he  was  damaged  by  that  failure 
to  deliver  to  the  extent  of  92,000.  Now,  I 
charge  yon  in  reference  to  this  contract: 
The  construction  of  thlB contract  Is  a  mat- 
ter of  law  for  tbe  court,  and  I  charge  yon 
that  this  offer  to  sell  by  the  traveling 
agent,  Mr.  Mclver,  to  Mr.  Sullivan,  on  the 
12th  of  January,  1888,  did  not  become  a 
complete  contract  until  It  was  submit- 
ted to  Pelaer,  Rodgers  ft  Co.,  lu  Charles- 
ton, for  their  approval.  That  up  to  that 
time  no  party  was  bound  by  tbe  contract, 
and  when  It  was  submitted  to  Felser, 
Rodgerfi  ft  Co.,  In  Charleston,  It  they  had 
approved  of  that  contract,  then  it  would 
have  become  a  binding  contract  upon 
all  of  the  parties  here,  and  Pelier, 
Rodgers  &  Co.  would  have  been  bound  to 
have  compiled  with  the  terms  of  that  con- 
tract; and  also  the  defendant  would  have 
been  bound  by  tbe  terms  of  It.  Now,  you 
have  beard  the  testimony  of  Mr.  Mclver 
that  these  duplicates  were  to  be  sent  to 
Charleston,  to  be  submitted  to  Felser, 
Rodgers  ft  Co.,  and  that  it  was  returned 
to  Mr.  Sullivan,  together  with  this  letter. 
If  you  believe  from  the  testimony  that  this 
contract  was  slgued  by  Pelier,  Rodgers  ft 
Co.,  and  that  this  letter  was  written  by 
tbelr  direction,  and  that  the  two  were  sent 
tugether  to  Mr.  John  D.  Sullivan,  then 
this  original  offer  for  sale  and  tbe  letter 
together,  I  charge  you,  made  tbe  contract 
between  the  parties.  If  this  paper  had 
stood  alone,  and  no  letter  had  been  sent, 
I  chanE»  yon  that  this  would  have  been 
the  contract;  and  before  Mr.  Sullivan 
could  have  recovered  he  would  have  to 
show  that  the  Atlantic  Phosphate  Com- 

Eany  had  In  stock  and  unsold  at  the  time 
e  ordered  the  same  tbe  two  hundred  tona 
additional.  Now,  If  this  paper  bad  atood 
by  Itself  it  would  have  shown  that,  for  It 
sayH :  '  W  Itb  tbe  privilege  of  two  hundred 
tons  If,  when  ordered,  the  plaintiff  had  the 
same  In  stock  and  unsold.'  Defendant 
would  have  had  to  Hhow  that  they  had 
that  much  in  stock  and  unsold  when  he 
ordered.  I  call  your  attention  to  that  la 
case  yon  should  come  to  the  conclusion 
that  these  two  papers  did  not  go  together 
and  did  not  make  up  the  contract.  For, 
taking  that  as  the  contract  alone,  then  I 
say,  that  the  teatlmtmy  would  have  to 
show  that  Mr.  Sullivan  had  ordered  bis 
two  hundred  tons,  and  that  tbey  bad  la 
stock  at  that  time,  unsold,  two  hundred 
tona.  Now,  tbe  letter  which  was  written 
by  Mr.  Freeman,  yon  will  recollect,  was 
written  on  the  24th  of  February,  which 
was  eight  days  after  this  offer  wan  made, 
and  I  do  not  recollect  the  testimony 
whether  In  that  eight  days  Mr.  Sullivan 
had  demanded  these  two  hundred  tons  or 
not.  Now,  I  say  that  the  traveling 
agent,  Mr.  Mclver,  could  not  act  outside 
of  tbe  authority  which  was  given  him, 
and  If  he  did,  It  would  not  bind  Felser, 
Rodgers  &  Co. .because  be  could  not  make 
a  contract  binding  Felier,  Rodgem  &  Co. 
until  the  <^r  waa  sent  lu  (or  approval. 
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Now«  II  yon  come  to  the  conclaBlon  tbat 
this  paper  was  eent  aloDe,  and  tbat  Mr. 
SaUlvan  demanded  tbe  tiro  buadred  addi- 
tional tons,  and  tbat  they  had  two  hun- 
dred tons  In  stock,  and  It  was  unsold  at 
the  time,— I  aay  If  be  was  standing  on 
this  paper  alone,— why  Felier,  Rodgers  & 
Co.  wonid  be  liable  for  such  damages  as 
you  tbink  be  has  snetaJned  by  reanon  of 
plulntld's  failure  to  keep  the  contract. 
But  It  you  come  to  the  conclusion  that 
this  letter  was  written  by  direction  of  Pel- 
Eer,  Bodgera  A  Co.,  and  was  sent  witli 
this  contract  to  defendant,  and  that  this 

Saper  was  signed  by  Falser,  Bodgers  & 
o..  theu  it  VI  aa  not  cmy  more  than  a  con- 
tract for  the  sale  of  one  hundred  tone  of 
gnauo,  and  yuu  will  ascertain  from  the 
testimony  whether  It  has  been  paid  for  or 
not.  If  you  come  to  the  conclusion  tbat 
the  contract  was  only  for  one  hundred 
tons,  and  that  that  one  hundred  tons 
was  not  paid  for.  It  would  be  your  duty 
to  And  your  verdict  for  the  plaintiff  tor 
91»800,  or  whatever  the  balance  ts,  with 
Interest  from  May  1, 1889.  On  the  other 
band,  it  yon  come  to  the  conclusion  tbat 
they  approved  for  the  whole  amount,  and 
tbey  had  it  on  band  and  unsold  when  or- 
dered by  defendant,  and  did  not  ship  it, 
why  then  you  will  ascertain  what  dam- 
ages. It  any,  Mr.  8uHlTan  has  sufferod, 
and  yonr  verdict  will  then  be  for  the  differ- 
ence between  the  damages  Mr.  Snlllvan 
claims  and  what  be  owes.  I  have  been 
requested  by  tbedefeudnnt  to  charge  yon: 
*  Firet.  Tbattbeplaintift  is  bound  by  the 
contract  as  Mgned  and  approved  by  Pel- 
ler,  Budgers  &  Co.,  and  Its  terms  are  not 
affected  by  the  letter  written  by  Mr.  Q.W. 
Mclver  and  addressed  to  the  defendant.' 
1  refuse  to  charge  you  that.  *  Second. 
Tbat  If  the  Jury  believe  from  the  evidence 
chat  the  plaintlR  had  on  hand,  or  could 
have  shipped  to  the  defendant  when  de- 
manded, the  two  hundred  tons  of  tertlliser 
referred  to  In  the  contract,  or  any  part 
thereof,  and  tailed  so  to  ship  the  same, 
then  the  plaintiff  Is  responsible  for  any 
damage  sustained  by  the  defendant  by  rea- 
son of  such  fallnro.'  I  cbni^  yon  tbat 
that  Is  a  good  proposItloD  It  the  evidence 
satisfles  yon  tbat  the  plaintiff  had  two 
hundred  tons  on  band  and  unsold,  and  re- 
fused to  ship  it.  It  they  were  bound  under 
the  contract  to  ship  it.  Take  the  record. " 

Perry  A  Hey  ward,  tor  appellant.  Widls 
A  Orr,  tor  reepondent. 

McIvBB*  J.  The  action  In  this  case  was 
to  recover  from  defendant  the  amount 
claimed  to  be  due  plaintiff  tor  100  tons  of 
commercial  tertilliers,  alleged  to  have 
been  sold  and  dollvered  by  plaintiff  to  de- 
fendant. The  complaint,  among  other 
things,  contains  an  allegation  that  this 
salewas  made  under  awrltten  agreement, 
a  copy  of  which  Is  set  out  In  the ''ease." 
This  agreement  was  executed  by  the  trav- 
eling agent  of  the  plaintiff,  G.  Walter  Mc- 
Iver,  and  the  defendant,  on  the  12tb  of 
January,  1888,  the  terms  of  which  will  be 
hereinafter  more  specifically  stated.  De- 
fendant answered,  admitting  the  execu- 
tion of  an  agreement  for  thie  sal'^  by 
plaintiff  to  defendant  of  certain  fertilisers 
at  ttaestlpnlated  prices  therein  stated,  bot 


denying  all  the  other  allt^atlons  uf  the 
complaint,  except  as  afterwurdn  admit- 
ted in  the  answer;  "that  by  the  terme  of 
the  agreement  made  between  the  plaintiff 
and  defendant  the  plaintiff  bound  Itself  to 
ship  to  defendant  one  hundred  tons  of  fer- 
tilisers, as  spedfled  In  said  agreement,  and 
two  hundred  tons  moreat  ttaesameprlcee, 
It  In  stock  unsold,  when  ordered  by  de- 
fendant, or  when  notified  by  defendant 
that  he,  defendant,  would  want  it;"  tbat 
defendant,  relying  upon  this  stipulatlua 
for  the  delivery  of  the  additional  200  tons 
when  wanted,  with  which  the  agent  of 
plaintiff  represented  that  plaintiff  would 
be  able  to  comply,  entered  into  engage- 
ments with  others  to  furnish  them  with 
said  tertllizers,  and  for  this  purpose  or- 
dered from  plaintiff  said  additional  2M 
tons,  but  the  plaintiff  tailed  and  refused 
to  ship  the  same  to  defendant,  although 
the  plaintiff  then  bad  the  same  in  stock 
unsold ;  that  In  the  mean  time  the  price  of 
fertilizers  bad  advanced  rapidly,  and  de* 
fendant,  in  order  to  comply  with  his  en* 
gagenients  to  others,  was  compelled  to 
buy  fertilizers  elsewhere,  at  an  advanced 
price,  which  ocrasloned  him  much  damage 
and  expense,  which  he  sete  up  as  a  coun- 
ter-claim to  plaintiff's  alleged  cause  of  ac- 
tion. The  plaintiff  filed  a  reply  in  these 
words:  **Tbe  plaintiff,  replying  to  the 
eonnter-elalm  set  up  In  tiie  answer  oftiie 
d^eudant  herein,  denies  the  same."  At 
the  trial  defendant's  counsel  moved  for 
judgment  upon  the  ground  that  the  reply 
contained  no  Hufflcient  denial  of  the  coun- 
ter-claim. This  motion  was  refused,  and 
defendant  excepted,  whereupon  the  pluln- 
tiff  proceeded  to  offer  testimony  in  anpport 
of  its  claim.  The  written  agreement 
above  referred  to  was  offered  In  evidence, 
and  contains,  among  other  things,  an 
offer  by  the  traveling  agent,  Mclver,  to 
sell  to  defendant  the  fertlllxers  sued  for. 
"subject  to  the  approval  of  the  general 
agents  at  Cbarlraton,  *  •  *  with  priv- 
ilege of  two  hundred  tons  more  at  same 
prices.  If  in  stock  unsold,  when  wanted, 
or  when  yon  notify  ns  yon  will  want  It;* 
and  this  paper,  bearing  date  12tfa  Jann- 
ary,  1888.  Is  signed  by  Mclver.  as  traT^iog 
agent,  with  these  words  appended:  "Ac- 
cepted in  duplicate.  John  D.  Scllitan,* 
— with  these  words  tollowint;:  "Approved 
January  16th,  18S8.  Fblzbr,  Rodobbs  ft 
Co.,  General  Agents."  This  agreement 
was  signed  by  Mclver  and  Sullivan  on  the 
day  of  its  date,  I2th  January,  1888,  in  du- 
plicate; and  both  copies  were  on  the  same 
day  forwarded  to  Pelser,  Bodgers  &  Co., 
who  were  shown  to  be  the  general  agents 
of  plaintiff,  In  Charleston.  On  the  IGtb  of 
January,  1888,  Mclver,  who  bad  In  the 
mean  time  returned  to  Charleston,  after 
conference  with  the  general  agents,  wrote 
a  letter  to  defendant,  by  their  directions, 
in  which,  among  other  thluKS.  he  nays: 
"I  inclose  your  contract  of  one  hundred 
tons,  duly  approved.  The  sales  made  by 
the  company  have  been  so  laigelnthe  paat 
ten  days  (something  like  twelve  thousand 
tonal  that  tbey  cannot  now  promise  to 
supply  more  than  the  one  hundred  tons 
lor  which  yonr  contract  calls.  lAter  oa 
we  may  be  able  to  let  yon  have  aoma 
ammoniatcd  goods,  bat  we  bare  to  go  In- 
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to  the  miirket  and  buy  more  materials, 
and  ttae  prices  win  be  higher.  At  present 
oar  contracts  foot  up  an  niocb  as  we  can 
manufacture  to  let  April. "  To  thin  letter, 
Inclosing  d upMcate  of  the  agreemen t, 
which  was  mailed  on  the  16th  of  January, 
18SS,  and  would  have  been  received  by  de* 
fendant,  In  due  course  of  mail,  on  the  next 
day,  and  which  was  in  fact  received  by 
him,  but  when,  precisely,  does  not  ap- 
pear, though  it  was  about  the  time  It 
was  dne  in  Greenville,  there  does  not  seem 
to  have  been  any  reply.  There  Is  testi- 
mony, however,  tending  to  show  that  the 
100  tons  were  shlpiied  tu  defendaut,  and 
received  and  used  by  him.  The  defendant 
offered  testimony  tending  to  show  that 
one  of  the  Inducements  for  him  to  enter  in- 
to  this  agreement  was  the  asHurance  of 
thetraveling  agenttfaat  plaintiff  would  be 
able  to  supply  the  additional  200  tons 
which  lie  ordered,  aod,  falling  to  get,  had 
to  go  Into  the  market,  and  supply  bImseU 
at  hlfsherprices.andotherwlseincarred  ex- 
pense in  traveling  and  hotel  bills,  etc.;  but 
the  only  evidence  adduced  by  defendant 
for  the  purpose  of  showing  that  plaintiff 
had  "in  stock,  unsold, "at  the  time  defend- 
ant ordered  the  nddltlooRl  200  tonti.  which 
tlm  tlie  testimony  does  not  fix.  Is  that  of 
bis  witness,  Freeman,  who  says  that,  in 
reply  to  a  letter  from  him  to  Pelzer, 
noilgera  &  Co.,  written  at  the  Instance  of 
d  fendant,  asking  them  "to  qnote  acid 
phosphatea,"  they  answered  under  date  of 
24tli  January,  1S88, ottering  to  sell  the  wit- 
De)ui'*tifty  tons  pureacld  phosphate.in  dis- 
solved  bone  bags,  at  $11.00  per  ton,  spot 
cash,  F.  O.  B.  cars  here.  In  ear-load  lots," 
which  price  was  somewhat  higher  than 
that  stipulated  for  In  the  agreement  with 
defendant.  The  case  having  been  submit- 
ted to  the  ]  iry  under  the  chtirge  of  the  cir- 
cuit iudj$e,a  verdict  was  rendered  in  favor 
of  the  plaintiff  for  the  whole  amount 
claimed,  and,  Judgment  having  been  en- 
tered tliereou,  defendant  appeals  upon  the 
several  grounds  set  out  In  the  record. 

The  first  gronnd,  alleging  error  In  the 
mling  that  there  was  s  sufflrlent  denial  of 
the  counter-claim  In  plaintiff's  reply,  can- 
not be  sustained.  It  seems  to  us  that  the 
form  of  the  denial  adopted  In  the  reply 
was  qnlte  Hufflcient  to  put  in  Issue  alt  the 
allegations  upon  which  the  counter-claim 
rested. 

1  lit:  second  and  third  grounds  Impute 
error  to  the  circuit  Judge  In  holding  that 
tlie  letter  of  Mclver  to  defendant  consti- 
tuted any  part  of  the  contract,  or  could 
have  any  effect  upon  It.  1  he  charee  of  the 
jadge  seems  to  be  set  out  In  full  in  the 
"case,"  and  should  be  Incorporated  In  the 
report  of  this  case ;  and  In  our  Judgment 
]t  fully  and  cleariy  sets  forth  the  law  ap- 
plicable to  this  case.  In  the  first  place, 
the  Judge  did  not  Instruct  the  Jury  that 
the  letter  constituted  a  part  of  the  eon- 
tract,  but  his  instruction  practically  was 
this:  That  the  paper  called  the  "agree- 
ment," when  ^ecuted  In  Greenville  by  the 
traveling  agent  of  the  plaintiff  and  the  de- 
fendant, amounted  to  nothing  more  than 
an  offer  by  the  former  to  sell  the  go<ida  In 
qaestlon  to  the  defendant,  provided  the 
general  agents  In  Charleston  approved; 
and  that  until  roch  approval  there  was 


no  contract  binding  on  the  plaintiff  at  all. 
That  this  was  correct  la  manifest  from  the 
express  terms  of  the  paper:  "-I  hereby 
offer  to  sell  you,  for  account  of  thA  Atlan- 
tic Phosphate  Company  of  ClraritBtoii.  8. 
C,  the  following  fertlllEera,  •  •  •  aub> 
Ject  to  the  approval  "f  the  general  agents 
at  Charleston."  The  paper,  then,  not  be- 
ing a  contract  until  It  was  so  approved, 
the  Jury  were  instructed  that:  "If  you  be- 
lieve from  the  testimony  that  this  con- 
tract was  signed  by  Pelzer,  Rodgers  &  Co., 
and  that  this  letter  was  written  by  their 
direction,  and  that  the  two  were  sent  to- 
gether to  Mr.  John  D.  SnlUvan,  thm  this 
original  offer  for  sale  and  the  letter  to- 
gether, I  charge  you,  made  the  contract 
between  the  partieti."  This  Is  very  differ- 
ent from  saying  In  broad  and  unr|ualifled 
terms  that  the  letter  constituted  a  part  of 
the  contract.  The  paper,  as  originally 
signed,  being  nothing  more  than  a  pro- 
posal by  a  Bubagent  to  sell  on  certain 
terms,  subject  to  the  approval  of  the  gen- 
eral agents,  could  only  become  a  contract 
by  such  approval,  which  might  be  abso- 
lute or  qualified ;  and  such  qualification 
might  be  Indicated  either  by  alterations 
In  the  paper  as  originally  written,  or  by 
any  accompanying  writing,— by  letter,  as 
In  this  case, — written  by  or  under  the  di- 
rection of  the  general  agents,  and  trans- 
mitted along  with  the  paper  containing 
the  offer  to  sell,  to  the  defendant,  who 
was  thereby  fully  Informed  of  what  the 

{>artlee  authorized  to  contract  were  wili- 
ng to  do ;  and.  If  he  was  un  willing  to  ac- 
cept the  qualifications  contained  In  the  ac- 
companying letter,  all  he  had  to  do  was 
to  withdraw  from  the  contract  as  thus 
qualified ;  for,  having  accepted  the  offer 
upon  the  terms  originally  proposed,  ha 
would  have  had  a  periect  right  to  with- 
draw when  he  was  notified  of  an  altera- 
tion in  the  terms;  but,  not  having  done 
HO,  he  cannot  now  Insist  upon  terms 
which  he  was  informed  by  the  agent  of 
the  persons  competent  to  contract  they 
could  not  agree  to.  Having  received  and 
used  the  100  tons  of  fertilizers,  be  cannot 
escape  from  his  obligation  to  pay  for  the 
same  according  to  the  terms  of  the  con- 
tract, by  insisting  upon  other  terms  orig- 
inally embraced  in  the  offer  to  sell,  but 
practically  erased  therefrom  by  the  letter 
accompanying  the  contract  when  It  was 
returned  to  htm.  It  can  scarcely  be  neces- 
sary to  cite  authority  to  show  that  the 
terms  of  a  contract  may  be  contained  In 
several  Instruments  of  writing,  which,  as 
in  said  in  2  Pars.  Cont.  503,  "It  made  at 
thu  same  time,  between  the  same  parties, 
and  In  relation  to  the  same  subject,  will 
be  held  to  constltutebut  one  contract,  and 
the  court  will  read  them  In  such  order  of 
time  and  priority  sa  will  carry  into  effect 
the  intention  of  the  parties,  as  the  same 
may  be  gathered  from  all  the  instruments 
taken  together."  The  same  doctrine  Is 
frequently  exemplified  in  cases  arising  un- 
der the  statute  of  frauds,  as  maybe  seen 
by  reference  to  the  case  of  Varnish  Co.  v. 
Lorick,  29  S.  C.  533,  8  S.  E.  Bep.  H,  and  the 
cases  therrin  cited. 

The  fourth  ground  of  appeal  Imputes  er- 
ror  on  the  part  of  the  circuit  Judge  in  re- 
toslng  to  chETce  the  jury  "  that  If  the  Jury 
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believe  from  the  evidence  that  the  plaintiff 
bad  on  haDd.orcoQld  have  shipped  to  tbe 
dtiifendant,  when  demaaded,  the  two  hun- 
dred tons  uf  lertlllzern  referred  to  in  the 
contract,  or  any  part  thereof,  and  failed 
so  to  ship  the  same,  then  the  plalntlR  is 
responsible  for  any  damages  sustained  by 
the  defendant  by  reason  of  such  fallnre." 
The  "case"  does  not  show  that  snch  re* 
quest  was  refused.  On  tbe  contrary,  the 
laoKuage  used  by  tbe  Judge  was  this:  "I 
charge  you  that  that  Is  a  good  proposi- 
tion, ir  the  evidence  satisfles  yon  that  the 
plaintiff  had  two  bnndred  tons  on  hand 
and  unsold,  and  refused  to  uhlp  It,  if  they 
were  bound  under  tbe  contract  to  ship  It; " 
plainly  meaning  that,  if  they  should  come 
to  the  conclusion  that  tbe  letter  had  not 
been  written  under  tbe  direction  of  Pelcer, 
Bodgera  ft  Co.,  or  bad  not  been  trane- 
mltted  to  defendnat  along  with  tbe  dupli- 
cate copy  of  the  contract  when  returned 
to  him,  as  tbe  previous  part  of  the  charge 
most  clearly  snows.  But,  even  if  ttie  re- 
quest had  been  refused  outright,  there 
would  hare  been  no  error,  for  by  Incorpo- 
rating In  the  request  tbe  words,  '*  or  could 
have  shipped  to  the  defendant,  when  de- 
minded,  the  two  hnndred  tons,"  etc.,  tbe 
whole  request  was  vitiated;  for  there  was 
no  such  provision  In  tbe  paper  containing 
the  original  offer  to  sell.  Tbe  provision 
there  found  was,  "if  In  stock  unsold." — a 
very  different  thing  from  that  embraced  In 
the  request, for,even  if  the  plaintiff  did  not 
bave  "In  stock  and  unsold  "the  additional 
number  of  tons  when  ordered,  the  plaintiff 
might  still  have  shipped  them  to  defend- 
ant, by  gnlng  luto  the  market  and  buying 
from  othera.  It  Is  very  clear,  therefore, 
tliat  this  request,  as  presented,  could  not 
properly  have  been  charged,  and  that  the 
Judge's  remark  when  it  was  submitted 
was  entirely  correct. 

Tbe  fifth  groand— '*that  his  honor  erred 
in  allowing  the  letter  of  Q.  Vv.  Hclver  to 
be  put  In  evidence  for  the  purpose  of  con- 
tradicting the  written  contract  of  the 
plaintiff" — cannot  be  sustained.  In  tbe 
first  place,  we  do  not  see  that  any  such 
objection  was  interposed  nhen  the  letter 
was  offered  in  evidence.  But,  waiving 
that.  It  Is  quite  certain  that  the  letter  was 
neither  ottered  nor  received  for  the  pnrpoBe 
of  contradicting  any  written  contract. 
On  the  contrary.  It  was  offered  as  a  part 
of  tbe  contract,  and  for  this  purpose  was 
clearly  competent. 

The  only  remaining  ground  of  appeal, 
imputing  error  to  the  circuit  Judge  "In 
charging  the  Jury  In  respect  to  matters  of 
fact,"  is  couched  in  such  general  terms  as 
would  Justify  us  in  disregarding  It  alto- 
gether, fur  in  tbeexceptlon  there  is  no  spec- 
ification of  any  instance  in  which  the 
clause  of  the  constitution  upon  which  this 
exception  Is  based  has  been  violated.  But, 
waiving  this,  we  do  not  find  anything  in 
the  charge  to  sustain  the  exception.  In 
the  folios  of  tbf>  "case,"  to  which  we  are 
referred  In  appellant's  argument  as  Indi- 
cating that  toe  Judge  charged  upon  mat- 
ters of  fact,  we  do  not  see  that  there  was 
any  expreBHton.'or  even  Indlcatlun  of  opin- 
ion, on  tbe  part  of  the  circuit  Judge  as  to 
any  question  of  fact;  and,  on  the  con- 
trary, all  snch  qnestlons  seem  to  have 


been  fairly  and  fully  submitted  to  theinry. 
The  Judgment  of  this  court  la  that  tbe 
Judgment  of  the  circuit  court  be  affirmed. 

MoGowAN,  J.,  concurs. 


Ddokbtt  v.  Pool. 
(Supmne  Court  cf  SouOi  Carolina.  Aug.  11, 

1891.1 

Emtioino  AwAT  Bert  AST— ETiDBKCi—ExnCFUaT 

DaHAOBS— HjLBULBSS  ERROR. 

1.  Where  defeudsnt,  in  aa  action  forentlclDjt 
a  servant  from  bia  employer,  offers  tbe  servant 
to  prove  there  waa  no  contract  of  employment, 
plaintiff,  having  Itld  the  foundation  on  croos- 
exarainatloa,  may  prove  In  reply  that  the  serv- 
ant had  admitted  the  contract  to  otbers,  for  the 
purpose  of  discrediting  the  testimony  ol  ttie 
■ervant 

2.  An  instraction,  asked  by  defendant,  that 
to  constitute  the  relaUon  of  master  and  servant 
the  terms  of  the  employment  mast  bind  the  serv- 
ant to  give  his  exclusive  personal  service  to  the 
master  for  the  whole  time  agreed,  waa  properly 
modified  to  the  effect  that  the  relation  existed  if 
the  servant  was  bound  to  render  services  tot 
such  time  as  was  osnal  and  neceaaaiy  In  th* 
work  for  which  be  was  engaged. 

3.  One  who  entices  away  a  servant  being  lia- 
ble to  the  master  in  damages  by  tbe  common  law, 
it  was  harmless  error  tootiarge  that  such  entice 
ment  was  a  "violaUra  of  our  statote  for  whidi 
damages  could  be  recovered,  **  though  no  sndi 
statute  existed. 

4.  An  lofltrootion  that  if  defendant,  knowing 
that  the  servant  wss  under  contract  with  plain- 
tiff, induced  him  to  leave  plaintiff's  employ  be- 
fore the  contract  was  terminated,  defendant 
would  be  liable  unless  the  servant  voluntarily 
left  befbre  the  indacement  was  offered,  la  not  ob- 
jectionable aa  not  stating  the  time  when  tbe  In- 
ducement was  made,  and  when  it  contemplated 
tbe  servant's  abandoning  his  employment 

6.  Where  the  testimony  showed  tbat  defend 
ant  acted  maliciously  or  in  wanbm  dinegard  of 
plalntHt's  rights  in  enticing  away  Us  aervaut, 
the  court  properly  charged  that  exenqiiary  dam- 
age* oould  be  awarded. 

Appeal  from  common  pleas  drcnltconrt 
of  Laurens  county;  Wallace,  Judge. 

Action  by  Thomas  J.  Duckett  against 
Martin  B.  Pool  for  damages  for  enticing 
away  a  servant.  Verdict  and  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

After  introduction  of  the  tntlmonjr,  the 
court  charged  the  Jury  as  follows: 

"Counsel  on  either  side  have  submitted 
what  are  called  'requesis  to  charge.*  They 
are  always  statements  of  what,  In  tbe 
opinion  of  counsnl,  are  l^al  principles 
that  arise  out  of  the  case.  I  will  read 
them  to  you,  and,  after  that,  I  will.  In  a 
mov6  connected  form,  undertake  to  ex- 
plain to  you  what  the  principles  Involved 
In  this  case  are.  They  are,  as  presented 
by  this  case,  a  little  Intricate,  and  It  Is 
important  that  they  should  be  under- 
stood. The  plaintiff  asks  rae  to  chaise: 
'FIrat.  That  if  the  Jury  believe  from  the 
evldenre  that  tbe  man  Murrell  was  under 
contract  nltb  the  plaintiff,  Dackett,  and 
nndersaid  contract  was  to  work  plaintiff's 
land  under  bis  (plaintiff's)  dirwtlon  and 
control,  and  to  receive  as  compensation 
therefor  one-half  of  tbe  crops,  then  said 
Murrell  was  plaintiff's  servant.*  Well,  ae 
a  general  statement,  that  is  true,  and  I 
charge  70a  that.    *Seeoad.  That  11  th« 
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defendant.  Pool,  wltb  a  knowledge  ot  the 
said  contract,  Indnced  or  caused  tbe  man 
Murrell  to  leave  plaintiff's  eniploymeut  or 
violate  bis  contract,  be  committed  a 
wrons,  and  la  liable  to  plaintiff  for  sncb 
damages  as  he  (plaintiff)  sustained  by 
reason  of  the  said  Murrell  leavlsK  plain- 
tiff's premises.*  I  chargeyouthat.  ^T'bird. 
That,  so  far  as  the  rights  of  the  plaintiff 
and  defendant  are  couceraed,  it  was  nut 
necessary  that  tbecontract  between  Duck- 
ett  and  Murrell  should  be  Id  writing.' 
I  charge  you  that.  'Foartb.  That  If  tbe 
Jnry  believe  from  tbe  evidence  that  the  de- 
fendant. Pool,  Induced  or  caused  Murrell 
tu  leave  plaintiff's  employment,  and  In  oo 
doing  knew  of  the  contract  and  acted  will- 
fully, then  be  Is  liable  tu  plaintiff,  not  only 
for  actual  damages,  but  exemplary  dam- 
ages as  well.  Hiring  one's  servant  after 
notice  of  tbe  coDtract  Is  prima  facte  evi- 
dence of  enticement.*  I  charge  you  that. 
I  will  have  more  to  say  to  yoo  about  all 
of  these  things  when  we  get  through. 

"The  defendant  asks  me  to  charKe  you 
as  follows:  'First.  If  Mr.  Duckett,  the 
plaintiff,  made  a  verbal  contract  with 
Henry  Mnrrell,  by  the  terms  of  which  he 
was  to  live  on  ma  (Dnckett's)  farm  and 
work  for  hini  for  the  year  of  IfSSd,  the 
terms  of  that  contract  must  also  be  such 
as  bonnd  Murrell  to  give  bis  exclusive  per* 
sonal  service  to  Duckett  for  tbe  whole 
perli>d  of  time  agreed  upon,  and  under  his 
(Dnckett's)  direction,  or  he  cannot  re- 
cover any  damages  against  Mr.  Pool  in 
this  action,  and  you  must  find  a  verdict 
for  tbe  defendant;  because  it  Is  necf-esary 
that  tbe  testimony  establish  the  relation 
of  master  and  servant  before  the  plaintiff 
can  recover  any  damages;  and  In  order 
to  do  so,  when  one  receives  a  portion  of 
tbe  crops  he  produces  tn  lieu  of  wages,  he 
must  be  bound  to  give  his  exclusive  per- 
sonal services  to  bis  employer,  under  his 
direction,  or  tbe  relationship  of  master 
and  servant  does  not  exist,  and  this  ac- 
tion cannot  tie  maintained.'  I  will  charge 
you  that;  but  before  I  get  through  I  will 
suggest  some  explanations  and  modifica- 
tions of  it.  'Second.  If.  however,  you 
find  that  there  was  verbal  contract  be- 
tween Duckett  and  the  man  Murrell,  by 
the  teruis  of  wblcb  Murrell  was  bound  to 
render  to  Duckett  his  exclusive  personal 
service  under  his  direction  for  tbe  year  of 
IriStf,  and  that  this  contract  was  made  or 
agreed  upon  by  Dackett  and  Murrell  In 
November,  1888.  or  at  any  time  previous  to 
the  last  of  December,  1888,  and  there  seems 
there  was  no  question  that  If  made  at  all 
it  was  in  November,  3888, 1  charge  you,  as 
■natter  of  la  w»  tbatsuch  aeon  tract  was  not 
binding  on  Murrell;  and  hecould  ot  his  own 
volition  leave  the  place  or  employment  ot 
Mr.  Dackett,  either  after  he  had  entered  his 
service  under  the  contract  for  1889,  or  be- 
fore be  bad  done  so, and  enter  the  employ- 
ment of  Pool,  and  he  would  not  be  liable 
to  Mr.  Duckett  for  any  damages  he  may 
have  sustained  by  reason  of  Murrell's  re- 
fusing to  remain  and  carry  out  his  part 
of  therontract  alleged  to  have  been  made 
for  the  year  1888.'  I  charge  you  that:  and 
I  will  explain  It  to  you  more  fully  before  I 
get  tbroogh.  'Third.  If  Pool  did  Induce 
or  en tiee  the  ui  an  Murrell  to  leave  Dnck- 


ett's place  and  employment,  and  those  In- 
ducements only  contemplated  his  doing^ 
so  alter  his  time  of  service  under  his  con- 
tract with  Duckett  for  1888  had  expired, 
and  before  be  bad  entered  upon  his  alleged' 
contract  tor  1889,  Pool  is  not  liable  ta 
Duckett forany  damages  he  may  have  sus- 
tained by  reason  of  Murrell's  abandoning 
Ills  alleged  contract  with  Duckett  for 
1889,  even  though,  except  for  his  employ- 
ment by  Pool,  he  had  nointentlon  of  leav- 
ing Dnckett's  service  upon  the  expiration 
of  his  term  tor  1888.'  I  charge  you  that,, 
with  tbe  modification  that  I  will  state 
in  my  general  charge.  I  chargeyoo  what 
Is  asked  by  both  sides. 

"Of  course, you  all  understand  that  this 
la  an  action  by  Mr.  Duckett  against  Mr. 
Pool  to  recover  damages  from  Mr.  Pool, 
because,  as  Is  alleged,  Mr.  Pool  enticed 
Mr.  Dnckett's  servant  an  ay  from  him, 
and  thereby  Injured  him,  and  he  therefore 
brings  his  action  to  be  reimbursed  torany 
injury  he  han  sustained  by  reason  of  such 
alleged  enticement,  and,  tor  wha  t  are  called 
'exemplary  damages;'  becauHC,  as  he  al- 
leges, Mr.  Pool  willfully  did  him  tlils 
wrong.  He  mnsl  be  punished  for  it  by  be* 
Ing  compelled  to  pay  exemplary  damages, 
which  Is  more  and  whlcb  Is  above  what 
would  be  necessary  to  remunerate  Mr. 
Duckett  for  any  loss  that  he  bad  sus- 
tained by  his  being  induced  away .  Thatls 
the  action.  Now,  to  enable  you  to  apply 
the  testimony  to  the  Issues  Involved, 
you  must  know  what  a  servant  Is,  as  that 
term  is  contemplated  by  the  law.  What 
is  a  Borvanl?  Now,  everybody  has  agen- 
erul  Idea  what  a  servant  Is.  In  |(>gal  cod- 
templatlon,  a  man  Is  a  servant  who  en- 
ters the  employment  of  another,  antf 
agrees  to  act  under  the  direction  and  con- 
trol ol  the  master,  generally  for  compen- 
sation, or  to  dti  some  specific  thing  under 
the  control  and  direction  of  the  master 
for  compensation;  whenever  any  one 
does  that  he  sustains  the  relation  ot  serv- 
ant to  his  employer.and  his  employer  sus- 
tains to  him  the  relation  of  master.  They 
are  master  and  servant.  Now,  In  some 
cases  decided  by  our  own  supreme  court,, 
—a  case  reverted  to  In  argument  of  conn* 
Bel,  one  called  Huff  v.  Watklns,  25  S.  G. 
243,  down  here  In  Newberry;  another  one 
ot  Daniel  v.  Swearengen,  G  S.  C.  297,  over 
here  In  Abbeville,— this  question  as  to  what 
was  a  servant  arose,  and  whether  or  not 
an  agricultural  laborer  who  worked  for 
a  part  of  tbs  crop  upon  the  laud  of  the 
landlord  was  a  servant.  Now,  In  those 
twtj  cases,  the  court  held  that  such  a  per- 
son was  a  servant,  although  he  worked 
for  apart  of  tbe  crop,  and  not  for  what 
Is  called  'wages;*  that  Is,  payment  Id 
money.  But  If  he  worked  tor  n  compen- 
sation,  or  agreed  to  work  under  the  di- 
rection of  bis  employer  in  the  cnltlratloD 
of  a  crop,  for  which  he  was  to  receive  a 
part  of  the  crop  produced  by  his  labor, 
then  he  was  an  agricultural  laborer. — not 
only  an  agricultural  laborer,  but  a  serv- 
ant; and  to  entice  him  away  from  his  em- 
ployer, from  his  master,  was  a  violation 
of  our  statute,  for  which  damages  could 
he  recovered.  So  now  the  first  question 
you  will  have  to  settleln  thiBcascasmat* 
ter  ot  law  and  tact, — does  the  testimony 


Digitized  by  Google 


£44 


SOUTHEASTEfiN  BEFOBTBB,  Vol.  13: 


satisfy  yoQ,  from  what  T  hard  stated  to 

yiMi,  tliat  this  man  Morrell  was  the  eerr- 
ant  of  Mr.  Duckett?  \Vu»  he  employed  by 
Mr.  Duckett  for  a  part  of  the  crop  to 
work  certain  lands  of  Mr.  Dnckett  under 
Mr,  Duckett's  direction  and  control?  If 
he  was,  he  was  Mr.  Duckett's  servant,  and 
to  entice  blni  away  was  a  vlulation  of  the 
law.  Now,  In  order  Co  conetitate  a  serv- 
ant, even  an  aKricnltaral  Bervant,lt  Is  not 
necessary  that  he  Hhoutd  work  the  whole 
year,  but  the  time  he  should  work  la  to 
be  limited  and  described  by  the  contract, 
and  for  the  time  limited  In  the  contract 
he  is  to  be  ander  the  control  of  his  em- 
ployer, and  under  his  direction. 

"Now,  if  he  Is  employed  to  do  certain 
work  upon  the  farm,  and  that  is  the  con- 
tract, and  be  is  to  do  it  nnder  the  direc- 
tion ol  hlB  employer,  all  the  time  that  la 
necessary  to  do  that  work.— to  perform 
his  contract,— why  that  time  belon(?8  to 
the  master,— to  the  employer.  The  time 
outside  of  that  Is  not  embraced  in  the  con- 
tract, does  not  btiong  to  the  employer, 
and  tor  another  to  employ  blm  daring 
that  time  Is  not  a  violation  of  the  em- 
ployer's rights,  or  a  violation  of  our  stat- 
ute. Now,  Just  to  give  a  simple  Illustra- 
tion :  Suppose  a  servant  was  hired  by 
somebody  here  In  town  to  attend  to  hia 
horse,  and  somebody  who  sleeps  to  him- 
self hires  blm  at  night  to  cut  up  wood,  too. 
That  is  no  violation  of  the  contract  with 
the  employer,  because  for  all  time  that  Is 
not  necessary  In  the  performance  of  the 
duties  of  the  contract,  the  labor  Incident- 
al to  the  relation  that  he  sustains  to  hla 
employer,  that  time  Is  his  own.  That  is 
not  under  contract.  He  Is  not  bound  to 
render  that,  or  to  give  an  account  of  that 
to  his  employer.  So,  now.  In  the  cultiva- 
tion of  a  crop  for  a  part  of  the  crop  un- 
der the  direction  of  the  employer,  all  the 
time  that  la  neceHsary  to  perform  that 
contract  belonas  to  the  employer;  all 
the  time  outside  of  that  belongs  to  the  em- 
ploye. So  much  for  the  servant.  Now, 
what  is  enticement?  Enticement  Islnduc- 
Ing  him  to  break  the  contract,  no  matter 
what  form  It  takes.  Jf  he  breaks  his  con- 
tract on  account  of  the  conduct  of  some- 
body else,  why,  that  somebody  else  vio- 
lates the  rights  of  the  employer,  and  is 
liable  to  all  the  penalties  and  conse- 
quences of  our  statute  upon  the  subject. 
Now,  If  you  should  And  here  as  a  matter 
ot  fact  and  of  law  that  Murrell  was  the 
servant  ot  Mr.  Duckett,  and  that  In  con- 
sequence of  any  conduct  to  that  end  by 
Mr.  Fool,  Mr.  Pool  knowing  ot  the  rela- 
tion of  Murrell  to  Mr.  Duckett,  vhy,  then, 
he  has  enticed  his  servant  away,  and  must 
take  the  consequences  of  bis  act.  Now, 
it  is  alleged  here,  and  was  argued  to  yon 
by  counsel,  that  If  this  contract  wasmade 
In  November,  1888,  that  It  related  to  the 
year  1889,  that,  therefore.  It  was  a  verbal 
contract  not  to  he  performed  within  a 
year,  and  therefore,  under  a  statute  that 
we  call  the 'statutes  of  frauds,*  it  waa 
not  binding  upon  tbe  parties.  That  la 
so.  It  a  contract  Is  made  In  this  state, 
and  rests  only  in  parol.— 1  mean  a  vf?rbal 
contract.— that  Is  not  to  be  performed 
within  a  year,  it  does  not  blndtheparties. 
They  are  not  bound  by  It   And  If  Mr. 


Doekett  and  this  man  Murrell  ma^  aeon- 
tract  tor  1889  byword  of  mouth  in  No- 
vember, 1888,  It  did  not  bind  Murrell.  and 
It  did  not  bind  Mr.  Duckett.  Either  one 
of  them  conid  disregard  It,  witbout  the 
other  having  any  right  to  have  damages 
or  to  compel  Its  performance;  and  that 
Is  the  latv  with  r^ard  to  all  verbal  con- 
tracts, contracts  ot  master  and  servant, 
or  any  other  contract.  When  any  verbal 
contract  now,  a  contract  resting  In  parol. 
Is  made.  If  it  Is  not  to  be  performed  with- 
in a  year,  that  contract  does  not  bind  the 
parties  to  It.  Neither  has  any  l^al  right 
under  It.  Now,  you  see,  this  waa  made  In 
November,  and  it  was  to  relate  to  18M9, 
and  that  was  not  to  be  performed  within 
a  year  from  the  date  ot  the  contract.  It 
waa  in  November:  the  yearwould  ran  out 
in  November,  1889;  and  this  waa  not  to  be 
performed  until  the  expiration  ot  the  year 
1889.  Now,  while  neither  of  the  parties 
to  contracts  like  that  haveany  enforceable 
legal  right  under  it,  atJll  they  can  ffo  on 
and  perform  It  If  ttaey  want  to.  It  Is  a 
violation  of  no  law  tor  them  to  go  od 
and  iKriorm  tbe  contract  It  tb^  want  to. 
It  Is  done,  and  men  do  It  every  day.  Men 
make  contracta  of  that  aort,  and,  while 
neither  are  bound  by  It,  atlll  they  both  go 
on  and  perform.  And  If  there  was  a  con- 
tract or  hiring,  a  contract  Intended  to  es- 
tablish the  relation  ot  master  and  serv- 
ant, of  that  sort  which  Is  not  binding  ap- 
on  either  party,  atlll  both  can  go  on  and 
perform,  and  a  stranger  must  not  Inter- 
fere to  prevent  the  performance. 

"So,  now.  If  yon  find  that  there  was  a 
contract  of  this  Burt  betwixt  Mr.  Duckett 
and  Murrell,  neither  was  bound  by  it,  and 
both  can  go  on  and  perform  it;  and  if 
Mr.  Pool  comes  In  and  interferes,  and  by 
his  Interference  and  onaceountol  hla  In- 
terference Murrell  Jumps  bis  contract,  and 
goes  and  lives  with  him,  Mr.  Puol  Is  Juat 
as  responsible  for  his  act  as  if  Murrell  had 
been  bound  by  the  contract  that  he  had 
made  with  Mr.  Duckett.  Just  tbe  same 
exactly,  notwithstanding  Murrell  waanot 
bound  to  perform  It;  notwithstanding  he 
might  volnntarlly  abandon  Mr.  Duckett's 
plantation  whenever  he  saw  flit;  still  nei- 
ther Pool,  nor  anybody  else,  had  aright 
to  Induce  him  to  do  It  by  any  act  upon  his 
part ;  and  If  you  find  that,  in  consequence 
ot  anything  that  Mr.  Pool  did,  Mnrrell 
left  and  violated  a  contract  that  did  not 
bind  him,  still  Pool  Is  Just  as  liable  aa  If 
Mnrrell  waa  boand.  BotnowyonaeeMur- 
rell  had  a  right  to  go  If  he  wanted  to, 
notwithstanding  the  contract,  because  it 
was  a  verbal  contraet,  not  to  be  per^ 
formed  within  a  year.  He  had  a  right 
to  go,  and.  If  Murrell  went  away  or  out 
of  bis  own  head  determined  that  be  would 
not  perform  that  contract,  no  matter 
what  he  did  aa  evidence  ot  bis  determina- 
tion, If  he  determined  that  ont  of  his 
own  head  that  he  wonid  not  perform 
that  contraet,  and  voluntarily  sought 
other  employment,  bis  other  employer,  if 
he  employed  blm  without  any  Inducement 
on  hlH  part  to  get  Murrell  to  violate  bis 
atrreement  with  Mr.  Duckett,  then  his  em- 

f)loyer  ie  not  reaponalble,  because  the  vlo- 
Btlon  ot  the  contractwas  vuluntary  upon 
the  part  of  Mnrrell,  upon  tbe  napposltlon 
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tbtit  nobody  coald  be  liable  for  hlrfnKMur- 
rell  under  thoue  circumstances,  when  no 
Qct  tliat  the  employer  bnd  done  had  in- 
duced Murrell's  act  or  actions  In  violating 
hla  contract  with  Mr.  Duckett.  Yon  see 
the  difference,  Mr.  Foreman. 

"Now.  In  order  tu  make  this  plain: 
Mnrrell  had  a  right  to  go  away  whenerer 
he  wanted  to,  becansethe  contractdtd  not 
hind  hiin;  becansB  Mr.  Duckett  Bays  that 
the  contract  was  madu  in  November,  and 
was  to  be  performed  throufhont  the  year 
18S9.  That  did  not  bind  Mr.  Duckett,  and 
did  not  bind  Marrell,  and  Mnrrell  had  a 
right  to  go  away.  He  had  a  right  to  hire 
himself  tu  somebody  else.  He  hadarlf^ht, 
out  of  his  own  head,  to  conclude  and  de- 
termine,*! will  not  perloim  that  con  tract; 
1  will  not  stick  to  it;*  and  if  he  did  that 
ont  oi  his  own  head,  and  went  and  hired 
to  somebody  else,  the  other  employer  has 
cummlttpd  no  offense  against  the  statnte 
uf  this  state,  or  against  the  common  law. 
Mnrrell  had  a  right  to  gu.  and  his  em- 

Sloyer  had  aright  to  hire  him.   But  If 
[urrelt's  determination  to  renounce  bis 
contract  with  Mr.  Duckett  wa*  Induced 
by  the  conduct  of  Pool,  and  then  Pool 
hired  him.  Pool  Is  responsible.   Ton  see* 
the  difference.   If  the  hiring  was  done  up- 
on Unrrell's  own  motion  and  action,  and 
Mr.  Pool  had  nothing  to  do  with  Mnr- 
reirw  determination  in  violating  hie  con- 
tract with  Mr.  Duckett,  then  Pool  Is  not 
liable.    If  Mnrrell's  conduct  in  renouncine 
hid  contract  with  Mr.  Duckett  was  in- 
duced by  any  action  upon  the  part  of 
Pool,  then  Pool  Is  Hable.  IfPooIinter- 
fered  he  la  liable.  If  Fool  did  not  inter- 
fere,  and  Murrell,  ont  of  hla  own  head, 
went  to  Mr.  Pool,  and  said,  *I  am  not 
going  to  live  with  Mr.  Dnckett;  I  have 
made  up  my  mind  to  that,  and  I  want 
to  hire  to  somebody  else;*  and  upon  that 
Pool  faired  him,— Pool  is  not  responsible. 
I  do  not  know,  gentlemen,  that  there  Is 
any  other  legal  principle  that  It  Is  necessa- 
ry that  I  shonid  state  to  yon.    It  yon 
think  on  the  law  and  the  f actH  tba C  the 
plaintiff  is  mtitled  to  recover  damages, 
then  he  is  entitled  to  recover  such  dam- 
ages as  It  has  been  proven  to  yonrfiatis- 
faction  he  has  sustained  by  reason  of  Mr. 
Pool'ii  condact.   And  If  you  think  that 
Mr.  Pool,  knowing  of  Duckett's  rights, 
willfully  Tlolated  them,  then  tt  Is  compe- 
tent for  Jury,  If  they  think  proper,  to 
award  a  larger  sum  than  mere  remunera- 
tion for  the  damages  that  Mr.  Duckett 
has  sustained,  and  that  sum,  in  addition 
to  tbe  amount  of  injury  that  Mr.  Duckett 
has  sustained, Is  called  *  panltivedamageB 
it  baa  got  several  names,— 'exemplary 
damages,' 'vindictive  damages.'  That  is 
Intended  byway  of  punishment  to  Mr. 
Puol  for  willfully  violating  tfaelaw,  and  for 
willfully  violating  another  man's  rights. 
That  Is  a  matter  that  is  left  to  the  Jury. 
It  ifi  more  largely  pt>rhapsln  thedlscretlon 
of  tbe  Jury  than  any  other  matter  that  is 
aubmitted  to  their  consIderHtion.   If  you 
do  not  think  that  Mr.  Duckett  Is  entitled 
tu  any  damages  on  the  law  and  the  facts, 
then  you  simply  say,  *  We  find  for  tbe  de- 
fendant.*  If  yon  find  for  the  plaintiff,  yon 
say.  *  We  find  for  the  plaintiff  so  many 
dunars  and  cents,*  Mr.  Koreman,  writing 
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out  the  amount  In  words,  and  nut  stat* 
Ing  it  In  figures.   You  can  retire." 

W.  H.  MhHIb,  for  appellant.  FwguBoa 
A  Featberstoae,  for  respondent. 

McIVKK,  J.  The  action  In  this  case  was 
commenced  on  the  9th  of  January,  18H9, 
iand  Its  purpose  was  to  recover  damages 
from  the  defendant  under  the  allegation 
that  he  had  enticed  an  Hilled  servant  of 
plaintiff,  one  Henry  Mnrrell,  to  violate  his 
contract  with  plaintiff,  by  leaving  bis 
service  daring  tbe  time  be  had  contracted 
to  serve  the  plaintiff,  and  taking  service 
with  the  defendant,  who  knew  at  the 
time  that  said  Henry  Mnrrell  was  under 
a  con  tract  to  serve  plaintiff  as  an  agricult- 
ural laborer  for  the  year  lflS9.  This  be- 
ing the  second  appeal  In  this  case,  refer- 
ence may  be  had  to  the  case  as  reported  In 
83  S.  0.  238, 11  S.  E.  JRep.  689.  for  a  fuller 
statement  of  the  pleadings  and  testimony 
than  It  Is  deemed  necessary  to  make  here. 
The  case  was  heard  before  his  honor, 
Judge  Wallacr,  and  a  jury,  when  a  ver- 
dict In  favor  of  plaintiff  for  9200  having 
been  rendered,  and  ludgraent  having  been 
entered  thereon,  defendant  appealed  upon 
the  following  gpoundn:  (1)  Because  of 
error  in  adnaltting  the  declarations  ot 
Henry  Marrell  aa  to  having  entered  Into 
a  contract  with  plaintiff;  (3)  becaase 
of  error  In  instructing  the  jury  "that  It 
was  not  necessary,  in  order  to  create  the 
relationship  of  master  and  eervaot,  that 
one  receiving  a  share  of  the  crops  pro- 
duced in  lienor  wages  should  be  bound, 
under  his  contract,  to  render  bis  ezcla- 
sive  personal  service  to  his  employer;" 

(3)  because  of  error  in  Instructing  the 
Jury  "that  to  entice  a  servant  to  leave  bis 
employer  was  a  vlolatiun  of  our  statutes, 
for  which  damages  could  be  recovered;" 

(4)  because  of  error  In  instructing  the  Jury 
that  If,  In  consequence  of  anything  Mr. 

Pool  did,  Murrell  left  and  violated  his 
contract  that  did  not  bind  hbn,  still  Fool 
Isliable.  unless  his  honor  bad  qualified  this 
statement  by  stating  tbe  time  when  the 
Inducements  must  have  been  offered,  and 
when  they  contemplated  Murrell  leaving 
Duckett's  employ;**  (5)  because  the  jury 
were  Instructed  **  that  they  could  award 
to  the  plaintiff  punitive  or  ejiemplary 
damages;"  (6)  because  the  Jury  were  in- 
structed "  that  they  could  award  to  the 
plaintiff  damages  against  the  defendant 
by  way  of  punishment." 

The  first  ground  of  appeal  is  manifestly 
misleading,  as  It  fieems  to  be  based  upon 
the  assumption  that  the  plaintiff  was 
permitted,  affalnst  tbe  objection  of  defend- 
ant, to  offer  In  evMenee  the  declarations 
of  Henry  Mnrrell  to  show  that  he  was  un- 
der contract  with  the  plaintiff  when  he 
left  and  took  service  with  defendant, 
which  Is  shown  by  the  "case"  to  be  an 
entirely  unfounded  assumption,  for,  on 
the  contrary,  it  there  appears  that  when 
the  plaintiff,  In  the  development  of  his  tes- 
timony in  chief,  undertiiok  to  prove  the 
declarations  of  Murrell  in  regard  to  tbe 
alleged  contract,  the  question  was  object- 
ed to  by  defendant's  counsel,  and  his  ob- 
jection was  sustained.  Afterwards,  when 
the  defendant  had  offered  Murr^  aa  a 
witness  to  abow  that  be  bad  made  no 
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contract  with  plaintiff  for  the  year  1889, 
and  on  the  cruss-examloation  be  had  been 
SBked  if  he  had  nut  admitted  the  contract 
in  a  conversation  with  two  specified  per- 
eons,  at  a  place  nod  time  designated,  the 
plaintiff  was  very  properly,  in  reply,  per- 
mitted to  prove  by  the  persons  thaa  spec- 
ified that  he  had  made  such  admissions; 
lor  the  plaintiff,  having  laid  the  necessary 
foundation.  In  the  crons-ex  a  nil  nation  uf 
Murrell,  wa>s  clearly  entitled  to  offer,  in  re- 
ply, evidence  to  contradict  him,  uud  thus 
dlHcredit  his  testimony,  as  to  one  of  the 
material  Issues  In  the  case.  Whether  there 
was  a  contract  between  plaintiff  and  Mnr- 
rell  was  certainly  a  material  i«Rue  in  the 
case,— in  fact,  was  the  primal  inquiry; 
and  certainly  the  plaintiff.  In  reply,  had  a 
right  to  resort  to  any  of  the  recognized 
modes  of  discrediting  the  testimony  ad- 
duced by  defendant  as  to  this  material  is- 
sae.  This  Is  plainly  what  was  done,  and 
bence  the  flrst  ground  of  appeal  cannot 
be  sustained. 

All  of  ttie  other  grounds  impute  error 
to  the  circuit  Judge,  in  his  several  In- 
structions to  the  jury,  and  It  Is  therefore 
but  fair  to  the  judge  that  his  charge, 
which  is  set  out  In  full  in  the"  case,  "shonid 
be  incorporated  by  the  reporter  In  his 
report  of  the  case;  especially  when,  as  It 
seemi*  to  ns,  that,  with  the  exception  of 
the  fifth  and  sixth  grounds  of  appeal, 
which  raise  the  same  question,  all  of  the 
other  grounds,  unless  perhaps  It  be  the 
third,  are  based  upon  a  mlsconcepti<^n  of 
tlie  charge,  which  in  fact  recognizes  sub- 
Stan  tlally  the  positions  contended  for 
by  appellant  In  his  second  and  fourth 
grounds  of  appeal.  It  will  be  observed 
that  each  of  the  requests  to  charge  sub- 
mitted by  both  parties  were  fiirst  set  out 
by  the  circuit  judge  In  bsec  verba,  and 
that  every  one  of  them  werecharged,  with 
certain  amplifications,  explanations,  and 
modlHeallona  given  In  the  general  charge 
ail  of  which  we  fully  approve.  For  In- 
stance, take  the  second  grotind  of  appeal, 
which  seems  to  rest  upon  the  Idea  that 
to  constitute  the  relation  of  master  and 
servant  It  Is  necessary  that  the  latter 
siiall  be  bound  by  his  contract  to  render 
his  exciaslve  personal  service  to  his  em- 
ployer. Now,  the  request  upon  which 
this  ground  Is  based  was  charged  with 
"some  explanations  and  modifications  of 
It.**  And  these  explanations  and  modi- 
flratlons-slmply  amount  to  this:  that  the 
term  "exclusive. "upon  which  stress  seems 
to  be  laid  by  appellant,  Is  not  to  be  con- 
strued as  preventing  the  servant  frum  de- 
voting a  part  of  the  time  covered  by  his 
ctmtract  to  his  own  purposes,  or  oven 
to  the  service  of  another,  provided  he  is 
under  an  obligation  to  devote  so  much  of 
that  time  as  may  be  necessary  to  per- 
form properly,  and  la  the  usual  way,  the 
service  lor  which  he  Is  employed  by  the 
master.  For  example,  to  vary  the  illua- 
tratlon  used  by  the  circuit  Judge,  one  who 
Is  employed  to  serve  another,  even  under 
a  written  contract,  as  a  farm  laborer,  for 
a  given  period  of  time.  Is  not  debarred 
In>m  making  baskets  for  his  own  use  or 
profit  at  night,  when  his  services  as  a 
farm  laborer  are  not  expected  or  required, 
and  his  doing  so  would  be  no  violation 


of  his  contract  with  his  master;  the  test 
being  thbt  he  is  required  to  render  sacb 
service  and  devote  such  time  as  is  usual  i 
and  necessary  to  perform  the  work  for  i 
which  he  Is  employed  to  the  master  ez- 
clusirely,  and  he  cannot, without  a  breach 
of  his  contract,  devote  any  of  the  time,  in 
which  he  ought  to  be  engaged  In  the  serv- 
ice for  which  he  is  employed,  to  the  serV' 
ice  of  any  one  else.  This  is  the  only  ei- 
planatioQ  OP  modification  of  defendant's 
second  request,  and  it  is  plainly  war- 
ranted both  by  law  and  common  sense. 

The  third  ground  of  appeal  cannot  be 
sustained;  for,  even  conceding  that  the 
judge  may  have  erred,  technically,  in  say- 
ing to  the  Jury  that  to  entice  a  servant  to 
leave  the  employment  of  his  master  "  was 
a  violation  ol  our  statute  for  which  dam- 
ages could  be  recovered,"  Inasmuch  as  do 
statute  giving  an  action  for  damages  la 
such  a  case  has  been  brought  to  our  at- 
tention, yet  it  was  such  an  error  as  could 
not  possibly  have  prejudiced  appellant, 
and  therefore  aftonls  do  ground  for  the 
reversal  of  the  Judgment.  It  was  wholly 
Immaterial  whether  defendant's  liability 
arose  by  statute  or  at  common  law,  so 
far  as  this  case  is  concerned ;  and  it  is  not 
questioned  that  the  act  with  wliifh  de- 
fendant was  charged  rendered  one  linble, 
at  common  law,  to  an  action  lor  dam- 
ages. ' 

It  is  somewhat  difficult  to  understand 
the  precise  point  intended  to  be  raised  by 
the  fourth  ground  of  appeal.  This  ground 
seems  to  impute  an  error  nf  ouilssion 
rather  than  of  commission,  and  It  would 
be  sufficient  todlspoae  of  It  bjaaylog  that 
there  was  no  distinct  request  to  charge 
the  special  proposition  there  presented. 
But,  reading  this  ground  In  the  light  of 
the  argument  presented  by  counsel  for  ap- 
pellant, the  contention  seems  to  be  that 
the  proposition  submitted  to  the  Jnry  was 
erroneous,  because  it  was  nut  accom- 

f»anied  with  the  qualification  contended 
or.  It  seems  to  ns,  however,  that  the 
whole  tenor  ol  the  charge  plainly  recog- 
nizes this  so-called  qualification.  It  Is 
impossible  to  conceive  that  the  jnry  should 
have  been  led  to  suppose,  from  an.vchlng 
contained  In  the  charge,  that  the  defend- 
ant would  have  been  liable  If  be  had  in- 
duced Murrell  to  enter  his  employment 
before  he  bad  contracted  with  plaintiff, 
or  after  such  contract  had  terminated. 
On  the  contrary,  the  Idea  plainly  present- 
ed by  the  charge  was  that.  If  the  defend- 
ant, knowing  that  Murrell  was  under 
contract  with  the  plaintiff.  Induced  Mur- 
rell to  disregard  such  contract,  and  leave 
plalntlH's  employment  before  the  termina- 
tion of  such  contract,  the  defendant  woald 
be  liable,  unless  the  contract  was  termi- 
nated by  Murrell  of  bis  own  free  will  and 
accord,  before  anylnducement  was  offered 
him  by  the  defendant  to  enter  his  service. 
The  contract  not  being  in  writing,  and 
being  an  agreement  not  to  be  periornied 
within  a  year,  was  not,  under  the  statute 
of  frauds,  legally  binding  upon  Murr«U; 
and  hence  he  could,  without  legal  faalt, 
abandon  It  at  any  time.  But  still,  as  waa  ' 
held  under  the  former  appeal  in  this  caae, 
if  Murrell  was  Induced  by  defendant  to 
abandon  the  contract  and  enter  into  tha  ; 
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service  of  defendant,  he  woald  be  liable; 
and  alltbiB  was  plainly  laid  beforetbe  jury 
by  bis  honor,  Jud^e  Wallace.  We  do 
not  thialc,  therefore,  that  the  fourth 
ground  of  appeal  can  be  sustained. 

It  only  remainB  to  consider  the  question 
presented  by  the  fifth  and  sixth  Krounds 
of  appeal,  viz.,  whether.  In  a  ease  of  this 
kind,  the  Jury  Is  at  liberty  to  award  pani- 
tlve  or  exemplary  dainaRes,  by  way  of 
punisbment  to  the  wrbng-doer,  where 
the  testimony  shows  that  the  defendant 
acted  nmticioueiy.  or  In  wanton  disregard 
of  tbfl  rights  of  the  plalntiH.  It  Is  not  to 
bedenfed  that  there  ta  much  conflict  ut 
aotburity  elsewhere  as  to  this  question,— 
ao  much  so  as  to  lead  to  quite  a  celebrated 
controversy  between  two  eminent  text- 
writers,  Sedgwick  and  Greenleaf,  which 
may  be  found  fully  set  forth  In  7  Amer.  & 
Eng.  Eiic.  Law.  450-477.  together  with  the 
comments  of  Mr.  Justice  Orbeii  of  the  an- 
preme  court  of  Wrat  Vlrxlnla,  favoring 
the  Tlew  contended  for  by  Greenleaf.  But. 
in  that  same  valuable  publication  (5 
Amer.  ft  Kng.  Enc.  Law,  21-2R)  the  other 
view  iB  presented  as  best  snstalned  by  the 
aotborlties.  Now,  while  the  writer  of 
this  opinion  is  disposed  to  think  that  the 
weight  of  the  ai^nment  Is  In  favor  nf  the 
view  contended  lor  by  Greenleaf.— that  In 
no  case'  should  damages  t>e  awarded 
against  a  defendant.  In  a  civil  action,  by 
way  nf  punishment,— and  that.  If  the  ques- 
tion were  entirely  an  open  one,  be  would 
be  dlRposed  to  adopt  that  view,  yet,  as 
it  requires  that  the  terms  "exemplary," 
"vindictive,"*  or  "punitive"  should  be 
given  a  signification  entirely  different  from 
that  wtalcb  they  usually  and  properly 
bear,  it  would  be  a  grave  question  wheth- 
er a  conrt  should  take  snch  liberties  with 
the  language,  for  the  purpose  of  protect- 
ing a  wroDg-doer.  But,  without  going 
Into  a  discussion  of  this  question.  It  Is 
i|uite  sufficient  for  ns  to  say  tnat  in  this 
state,  at  least,  the  doctrine  Is  settled,  by 
a  long  line  of  unbroken  authority,  that 
In  an  action  of  tort,  where  the  testimony 
satisfies  the  Jury  that  the  defendant  acted 
maliciously,  wlllfally.  or  in  wanton  disre- 
gard of  the  rights  of  the  defendant,  the 
Jury  may.  In  addition  to  such  damages 
as  win  compensate  the  plaintiff  for  any 
loss  or  Injury  which  he  may  have  sustained 
by  the  wrongful  act  of  the  defendant, 
either  in  person,  property,  or  feetiugs, 
award  other  damages,  called.  Indifferent- 
ly, "exemplary,"  "vindictive,"  or  "puni- 
tive,"  by  way  of  punishment  to  the  de- 
fendant, and  as  a  means  of  deterring 
him  and  others  from  committing  like 
wrongfnl  and  wanton  act£>.  Johnson  v. 
Hannahan,  3  Htrob.  432,  where  the  Idea  of 
punishment  of  the  defendant  la  plainly  rec- 
ognised as  one  of  the  elemenui  entering 
Into  the  aBseesmait  of  damages:  Spikes 
V.  English,  4  8trob.  ST.  where  the  same 
Idea  la  distinctly  presented ;  Hamilton  v. 
Feemster.  4  Rich.  573;  Wolff  v.  Cohen,  8 
Rlcb.  144;  Ruwe  v.  Moses,  9  Rich.  423, 
where  the  ease  of  Chanellor  v.  Vaughn, 
2  Bay,  416,  In  which  It  was  distinctly  held 
that  thi)  jury  were  at  liberty,  after  con- 
sidering all  the  clrcamatances  of  the  case, 
to  award  soeh  damages  "as  they  tboaght 
woDld  be  commeninrate  with  the  nature 
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of  the  Injury,  and  such  as  would  ettbet- 
ually  check  aach  evil,"  (italics  ours,)  was 
quoted  with  approval;  and  O'Nkall,  J., 
In  delivering  the  opinion  of  the  court  of 
appeals,  adds:  "This  direction  has  been, 
In  all  subsequent  cases,  followed;  and  it 
may  be  bere  remarked  that,  although  the 
party  defendant,  In  assault  and  battery, 
may  be  liable  both  civilly  and  criminally, 
yet  the  damages  found  on  the  civil  side  of 
the  court,  If  they  are  regarded  as  a  suffi- 
cient punishment,  nnltormly  make  Ihe  pun- 
ishment criminally  nominal."  In  Wind- 
ham V.  Rhame,  11  Rich.  2S8,  nhlcb  was  an 
action  on  the  CEMe  for  obstructing  n  way, 
the  Jury  were  instructed  on  circuit  that 
"panltite  damages  might  be  found  in  the 
sound  discretion  of  the  Jury,  if  evil  motive 
ur  unworthy  conduct,  deserving  punish- 
ment, had  been  established  against  the  de- 
fendant;" and,  in  response  to  an  exception 
to  this  Instruction,  the  court  of  appeals 
expressly  affirm  the  rTgbt  ut  a  Jury,  In  such 
a  case,  to  give  damages  "  by  way  of  pun- 
ishment." in  Jefcoat  V.  Knotts,  11  Rich. 
649,  the  same  doctrine  was  held,  and  the 
case  lust  cited  was  expressly  approved. 
So,  ahto,  in  Railroad  Co.  v.  Partlow,  14 
Rich.  237,  the  same  doctrine  was  recog- 
nized, the  court  citing  with  approval  the 
cases  of  Bowe  v.  Moses  and  Chanellor  v. 
Vaughn,  supra.  In  Darckbalter  v.  Cow- 
ard, 16  8.  C.  435,  which  was  an  action  of 
slander,  the  Jury  were  Instructed  that  the 
damages  "should  be  sufficient  to  compen- 
sate the  pliilntiti  for  the  Injury  done  him, 
and  to  punish  the  defendant  tor  his 
wrongful  act;"  and.  In  response  to  an  ex- 
ception to  this  part  uf  the  charge,  Mr. 
Justice  McGowAN,  as  the  organ  of  the  su- 
preme court,  after  stating  the  general 
proposition  (:hat,  in  actions  of  the  kind 
under  consideration,  the  Jury  were  au- 
thorized** to  give  what  is  called  'exem- 
plary '  or  *  vindictive '  damages, "  uses  this 
language:  "The  primary  object  in  such 
cases  is  to  obtain  sui'b  a  verdict  as  will 
compensate  the  plaintiff  for  the  injury 
done  him,  and  Cto?]  operate  as  an  exam- 
ple to  others,  but  It  is  also  allowable  to 
add  something  by  way  of  punishment  to 
the  defendant."  To  same  effect,  see  Ep- 
stein V.  Brown,  21  8.  C.  599,  and  Hall  v. 
Railway  Co.,  28  S.  C.  261,  5  S.  E.  Rep.  623. 
In  view  of  this  array  of  authoritative  de- 
cisions, we  ha  veuo  hesl  tatlon  In  sustaining 
the  Instructions  to  the  Jury  upon  the  sub- 
ject of  damages.  The  Judgment  of  this 
court  is  that  the  Judgment  of  the  circuit 
court  be  afflnned. 

UcGoWAM,  J.,  concun. 


TI8DAI.B  V.  KlHOMAM  et  af. 

(Svmremt  Cawrt  of  SouOi  OamMna.  Aug.  IS, 
1891.)  ^ 

MALIOIOUe  PROBEOUTION  —  SWFICIBHOT  OT  GOM- 
FLAINT— TBBHiyATIO:T  OW  PrOSKOCTION. 

1.  In  an  action  for  maltdoQS  iHroaeoutlon  of 
a  civil  aotion  by  attachment,  the  wmiplalat  does 
not  state  a  cause  of  action,  where  it  falls  to  al- 
lege that  such  attachment  terminated  In  plain- 
tin's  favor. 

3.  The  complaint,  in  an  action  for  mallcloaa 
proseoation  of  an  attachment,  allied  that  the 
ahwiff  seized  and  sold  all  the  crop  remaining  in 
the  poueasitm  of  plaintiff.  Thb  action  warn  earn- 
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menoed  before  an  Issue  coald  be  raised  to  tirtfae 
qiiesUoQ  whether  asything  was  due  in  the  atMch 
ment  case.   Held,  that  tbe  oomplaint  did  not 
show  that  the  attachment  proceeding  had  termi- 
nated in  favor  of  plaintiff. 

8.  The  oU^ationin  a  oomplaint  for  malicious 
iiroseoiition  «E  a  drll  attachment  that  the  olaim 
for  wnich  the  attachment  was  madewaspaid  be- 
Core  the  warrant  waa  Issued  Is  not  suffloient  to 
show  that  snofa  warrant  should  be  vaoated. 

Appeal  from  common  i^eas  clrcalt  ooort 
of  Humter  coatity ;  T.  B.  Fkasbk,  Jadsre. 

Action  by  Qeurge  W.  Tladale  against 
Kingman  ft  Cu.  for  mallclons  prosecution 
of  a  clTll  action  by  attachment.  Order 
fiQBtalnlng  demurrer.  Plaintiff  appeala. 
Affirmed. 

Lee  &  Molae,  fur  appellant.  C.  C.  Man- 
oing,  for  respondents. 

McIteb,  J.  This  being  an  appeal  from 
an  order  of  his  honor.  Judge  Fraber,  sus- 
taining a  demurrer  upon  the  ground  that 
tbe  complaint  fails  to  statefacts  sofflcient 
to  constitute  a  cause  of  action.itls  proper 
to  state,  first,  tbe  substantial  allegations 
of  the  complaint.  The  first  allegation  is 
as  to  tbe  copartnership  of  defendants. 

(2)  That  plaintiff  gave  to  defendants  an 
agricultural  lien  on  tils  crops  to  secure  tbe 
payment  of  supplies  to  be  advanced  to  him 
toan  amount  not  exceeding  the  sum  of  $225. 

(3)  That  plaintiff  hfwpald  thefull  amount 
advanced  to  him  under  eald  Hen.  (4)  Is 
practically  a  repetition  of  the  preceding 
allegation.  (5)  That  plaintiff  demanded 
of  defendants  an  itemized  account  of  the 
fidvaneos,  which  demand  was  refused. 
(6)  That  defendants  demanded  of  plaintiff 
that  be  pay  them  tbe  further  sum  of  9125, 
which  they  claimed  as  the  parcbaae  money 
of  a  horae;  but  plalntUf,  stating  bia  Ina- 
bility to  pay  tbe  same,  offered  to  return 
the  horse,  and  pay  a  reasonable  sum  tor 
the  hire  thereof,  which  offer  was  not  ac- 
cepted ;  whereupon  defendants  applied  for 
and  obtained  from  tbe  clork  of  tbe  court 
a  warrant  to  enforce  tbe  lien,**  wrongfully 
and  maliciously,  and  without  probable 
cause,"  making  oath  that  plaintiff  was 
about  to  sell  and  dlspoao  of  bis  crop  sub- 
|ect  to  the  lien  and  to  defeat  the  s&me,  and 
did**wrongfully,  maliciously, and  without 
probable  cause,  and  with  Intent  to  injure 
and  oppress  the  plaintlU,"cause  said  war- 
rant to  be  placed  In  tbe  hands  of  tbe 
aherlff,  who  seised  andsold  all  of  plaintiff's 
remaining  crops  on  sales-day  In  January, 
1890.  (7)  That,  by  reason  of  the  wrong- 
ful and  malicious  acts  of  the  defendants, 
the  plaintiff  bas  been  damaged  to  the  ex- 
tent uf  91,000,  for  which  sum,  as  well  as 
coats,  he  demands  Judgment.  The  com- 
plaint Is  dated  27tb  of  January,  1890,  and 
is  sworn  to  on  the  next  day,  so  that  tbe 
action  must  have  been  commenced  within 
leas  than  80  days  after  the  sale  by  the 
sheriff.  The  circuit  Judge  held  "that  this 
was  an  action  for  the  maliclone  prosecu- 
tion of  a  warrant  of  attachment,"  and 
that,  the  complaint  having  failed  to  state 
"the  termination  or  dlscbargeof  said  war- 
rant lu  favorof  tbeplainttff,'*^the  demurrer 
must  be  sustained.  Tbe  plaintiff  appeals 
upon  tw<i  grounds:  (1)  That  there  was 
error  In  holding  that  tt  waa  necessary  to 
utatein  tbe  complaint  the  termination  or 
dhfcfaarge  erf  said  warrantin  favor  of  plain- 


tiff;  (2)  that  thwe  was  error  In  holding 
that  there  was  no  such  statement  In  the 
complaint.  This  case  having  been  held  by 
the  circuit  Jndge  to  be  an  action  for  mali- 
cious prosecution,  and  no  exception  hav- 
ing been  taken  to  stich  ruling,  bnt,  on  the 
contrary,  tbe  appellant  having  so  treated 
it  In  hlB  argumoit  here,  tbe  question  Is 
whether  In  such  an  action  It  is  necessary 
to  allege  that  tbe  action  or  proceeding 
claimed  to  have  been  mallcioualy  Instituted 
has  terminated  In  favor  of  the  plaintiff. 
There  can  be  no  doubt  that  in  sue b  an 
action,  based  upon  acrlmlnal  prosecntloo, 
It  is  necessary  to  allege  and  prove  that 
such  proseeation  has  been  terminated; 
and  this  la  conceded  by  the  appellant  in 
his  argument  here;  bnt  he  cunteoda  that 
such  an  allegation  Is  not  necessary  where 
the  action  Is  for  tbe  malicious  prosecution 
of  a  cItII  action  or  proceeding.  It  is  diffi- 
cult to  perceive  any  good  reason  for  the 
distinction  contended  for.  Until  tbe  civil 
action  or  proceeding  bas  terminated,  at 
least  one,  if  not  more,  of  the  matarial  is- 
sues Involved  ther^n  would  again  lie  pre- 
sented by  tbe  action  for  malicious  prose- 
cution, and  there  would  be  tbe  anomaly 
of  two  actions  between  the  same  partjes, 
pending  at  the  same  time,  perhaps  before 
different  tribunals.  Involving  some,  if  not 
all,  of  the  same  tssoea.  This,  as  we  under- 
staod  it.  Is  one,  if  not  the  main,  reason 
for  tbe  rule  requiring  that  the  action  or 
proceeding  upon  which  the  case  for  mali- 
cious prosecution  Is  based,  shall  be  ter- 
minated before  any  action  for  malicloas 
prosecution  can  be  commenced ;  and  this 
reason  applies  as  well  where  the  action  Is 
based  upon  a  civil  action  or  proceeding  as 
where  It  la  based  upon  a  cnnilnal  prose- 
cation.  It  is  true  that  In  the  case  of  a 
criminal  prosecution  there  Is  au  addi- 
tional reason,  baoed  npon  considerations 
of  public  policy,  but  that  does  not  weaken 
or  destroy  the  other  reason  for  the  rule. 
For  all  that  appears  In  this  case,  there 
may  have  been,  at  tbe  time  this  action 
was  commenced,  another  proceeding  pend- 
ing to  vacate  the  warrant  Issued  to  en- 
force the  agricultural  Hen,  and.  If  ao,  then 
it  might  bave  happened  that  In  that  pro- 
ceeding the  warrant  wonid  be  held  valid, 
while,  if  this  case  is  allowed  to  go  on,  a 
different  result  might  be  reached.  While 
this  may  not  be  at  all  likely,  yet  it  to  suffi- 
cient to  Illustrate  tbe  propriety  of  the  rale 
as  above  announced.  These  view*  are 
supported  by  autborll^.  See  14  Amer.  & 
Eng.  Enc.  Law,  43,  where  the  caaes  are 
cited.  We  are  not  aware  of  any  case  In 
this  state  In  which  the  question  under 
consideration  has  been  directly  der:ided, 
but  we  think  our  view  Is  recognised  In 
the  case  of  Hogg  t.  Plnckney,  16  S.  C. 
lu  which  the  action  was  for  malk lona  ar- 
rest, where  it  was  fadd  that  whnelt  was 
not  necessary  either  to  allege  or  prove  the 
termination  of  tbe  action  In  which  the  pro- 
visional remedy,  by  arn>st  and  bid,  was 
resorted  to.  yet  it  seemed  to  be  recognised 
that  It  was  necessary  to  allege  and  prove 
tbe  termination  of  the  proceedings  under 
tbe  provisional  remedy,  which,  in  that 
ease,  waa  alleged  and  proved.  So  here  we 
think  It  waa  necessary  to  allege  and  prove 
tbat  the  proceedingaondertbe  prorialoBal 
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TMUPdy,  by  attadiiD«nt»  had  terminated 
InlaTor  ut  tbe  plain  ttlT  before  the  com- 
mencement of  this  action. 

It  le  contended,  however,  under  the  sec- 
ond fcround  of  appeal,  that  this  allegation 
was  Bubetantlallymade  In  the  sixth  para- 
graph  ol  tbe  complaint  stated  above.  We 
cannot  so  construe  the  lanffoase  ut  that 
paragraph.  ThMvisno  Intimation  there 
that  any  proceeding  whatever  had  been 
Instituted  tovacate  the  warrant  of  attach- 
ment, and  certainly  none  that  It  termi- 
nated lu  favor  of  the  plaintiff.  The  Infer- 
ence from  what  Is  there  stated  would  be 
Just  the  contrary,  and  that  the  warrant 
of  a  ttnchmrait  was  still  In  pn weas  of  ex- 
ecution at  tbe  time  of  tbe  commencement 
of  the  action.  Before  the  80  days  had  ex- 
pired within  which  an  Issne  could  be 
rained  to  try  the  qnestlon  whether  there 
was  anything  Justly  due,  this  action  was 
commenced,  and  bence  we  do  not  see  bow 
it  could  be  said  that  the  proceeding  under 
tbe  warrant  had  terminated.  As  was 
auggeated  in  the  argument  ol  mpondeat'a 
connael,  there  b^ng  no  allqratlon  In  the 
complaint  that  the  proceeds  of  the  sale 
made  by  the  siterlff  wwa  anfficlent  to  ea^ 
Isfy  the  claim  under  the  lien,  there  was  no 
reason  why  the  aherltf  might  not  have 
ftelKd  and  sold  any  other  crops  of  the  plata- 
tiff,  II  ho  could  And  any;  and  thlslsaoffl- 
clent  to  show  that  the  proceedings  under 
the  warranthadnottermihated.  It  Is  true 
that  It  Is  stated  In  the  sixth  paragraph 
that  the  sheriH  "  did  a^ie  and  sell  all  of 
the  crops  nmmtntag  ia  plaiatlff's  poaaaa- 
sion,"  (italics  ours,)  but  that  did  not  pre- 
clnde  the  sheriff  from  lev^iugtbe  warrant 
upon  any  other  crops  which  he  could  find 
not  In  the  possession  of  plalntin  Bubjeet 
to  tbe  Hen.  Nor  do  we  think  that  tbe  al- 
legation in  the  complaint  that  the  debt  se- 
cured by  tbe  lien  bad  been  Inlly  paid  was 
mOtclent  to  ahowthat  the  warrant  should 
be  vacated ;  tor  It  was  held  by  the  major- 
ity of  tbe  court  In  the  case  ut  Baum  v. 
Bell,  28  S.  C.  201.  6  H.  R.  Rep.  485,  that,  on 
a  motion  to  vacate  a  warrant  ot  this  kind, 
tbe  qneatlon  whether  anything  was  due 
OBder  the  Uen  was  nut  a  pertinent  inquiry. 
The  Judgment  of  this  court  la  that  the  or- 
der of  the  circuit  court  aoatabitna  the  de- 
murrer be  affirmed. 

UoGoWAN,  J.,  concnra. 


Allison  t.  Allison. 
tSuipnmt  Court  of  AppeaU  of  'Flririnla.  Jtly 

28, 189L) 

JoiHCUif  8alb  —  Inadbquatb  Fbiob— Konoi  or 

HonOR  TO  CORFIBM  SaIA 

L.  Tbe  oonflzmatiOD  of  a  lodiciol  sale  for 
about  14,000  will  not  be  vacated  on  the  ground 
tbat  the  price  was  grossly  Inadequate,  when,  on 
two  prior  sales  witnin  two  years  preceding  such 
s^e,  the  land.afterwideadv^lsanents,  broQght 
^1.660  and  ^660,  respeotlvaly;  and  the  par- 
chaaer  at  the  last  sale  agreed  to  aell  the  lana  to 
m.  thLrdperson  for  99,000. 

2.  'Aa  fticb  that  uie  atUnney  at  the  owner  of 
land  aold  at  a  ladlclal  sale  died  about  two 
■^eeiCB  before  tbe  cooflrmation  of  tbe  sale,  and 
-tliat  the  owner  had  notice  of  motion  for  uonfibnna- 
«j4m  only  from  Satozday  until  Monday,  are  not 
snflMeat  gxonnda  forvaoatliig  luob  oonfirmatlon, 
•wiMB  Oe  owner  baa  aenral  daya'  notioe  of  Uw 
<t«ath  of  his  attorney,  and  Uvea  only  three  at 


teas  houiB*  ride  txtm  the  plaeewben  (he  motloD 
waa  made. 

Appeal  from  drcnit  court,  Wythe  boun- 
ty; D.  W.  BoLKN,  Judge, 

iinit  In  equity  by  C.  H.  Alllsoo  and  others 
against  W.  R.  Allison,  to  subject  defend- 
ant's land  to  the  payment  of  his  debta. 
Decree  for  plaintiffs.  Defendant  appeals. 
Affirmed. 

Mr.  Blair, for  appellant.  Mr.  C&ld  well,  J. 
W.  WiUker,  and  J.  A.  A  Robt,  CroekeU, 
tor  appelleea. 

HiNTON,  J.  This  appeal  cannot  be  sus- 
tained. A  decree  otcuuflrmatlon  Isajndg- 
ment  of  the  court  determining  the  rlgbta 
of  tbe  parties,  and  such  a  decree  poaaeaees 
the  same  furce  and  effect  as  any  other  ad- 
judication by  a  court  of  competent  Juite- 
dlctlon.  Such  a  decree  will  not  be  set 
aside  fficeept  for  fraud,  mistake,  surprise, 
or  other  cause,  tor  which  equity  would 
give  like  relief  If  the  eale  bad  been  made  by 
parties  in  Interest,  Instead  of  by  the  court. 
Brock  T.  Bice,  'JT  Qrat.  K12:  Beriin  t.  Mel- 
hom,  75  Va.  639;  Colea*  Heim  Coles' 
Ex*r,  88  Va.  629, 5  B.  B.  Bep.  m.  In  tbe 
preeeut  caae  none  of  these  tdrcnmstaneea 
appear.  The  price  cannot  be  said  to  be 
grossly  tnadeqnate,  even  if  that  by  Itself 
be  admitted  to  be  a  ground  for  setting 
aside  a  sale  duly  made  and  confirmed* 
which  I  very  much  doubt.  Aa  the  record 
shows,  there  have  been  three  sales  ot  this 
property,  after  a  wide  advertisement,  and 
wltbln  leas  than  a  year  ot  each  other.  At 
the  first  sale  tbe  property  brought  91,600 ; 
at  the  second  sale.  93,650 ;  and  at  the  third 
sale,  It  a  debt  of  abont  9600  doe  the  pur- 
chaser, and  which  rannot  be  reached,  be- 
Included,  about  94.000;  and  the  record 
shows  thatthe  purchaserevldenttydidnot 
consider  that  he  had  gotten  a  wonderfnt 
bargain,  for  he  has  agreed  to  sell  It  for 
96.000.  There  Is  therefore  nothing  in  this 
objection. 

There  Is  less.  If  that  be  possible,  In  tbe 
appellant's  second  point,  namely,  that  he 
did  not  have  time  between  the  6tb  and  the 
27th  September  to  prepare  himself  to  op- 
pose the  confirmation.  He  lived  only 
three  or  four  hours'  ride  from  the  place 
where  the  motion  was  to  be  made,  and 
had  known  of  the  death  of  hla  counsel 
several  days  before  the  motion  waa  made, 
and  ought  to  have  provided  himself  with 
counsel  tu  time  to  oppose  theconltrma- 
tion,  although  the  actualnotlceglvenhim, 
from  Saturday  to  Mondu>y,  was  somewhat 
short.  The  decree  of  the  circuit  court  is 
right,  and  must  be  affirmed. 


Cbapuan  9t  ml.  V.  Pkbbinorb'b  Ex's. 

Kasouaioir  or  Coirra^ota  —  HisTAKa— I^toppbu 
1.  Id  an  action  by  aa  ezecntrix  to  reeover  on 
three  bonds  of  m7,  91,250,  and  |3.4«i.81,  re- 
spectiveW,  executed  to  testator  by  bis  daufrbtei 
and  her  husband,  the  only  competent  witness  at 
a  settlement  had  between  them,  on  the  day  wh^ 
tbe  last  bond  was  sifned,  wub  the  daughter's  at- 
tcffney,  who  teaUflea  that  teatatm  presented  a 
claim  for  aewrti  tiioosand  dollars  paid  for  the 
daoghter's  husband;  that  ttie  latter  and  testator 
had  anaU  aenocaDdna  booki^  and  pteoea  ui 
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paper  with  memoranda  on  them;  tbat  the  '■$1,250 

note"  was  not  executed  at  this  time:  that,  aa  to 
the  bond  for  tS17:  "there  was  no  dUpute  over 
this  debt;"  that  tne  bond  of  a  third  persOD  for 
^900,  which  he  thoaght,  from  the  testimonr  of 
another  witness,  mav  hare  been  erroneoiisiy 
charged  against  the  aaoshter,  "entered  into  the 
result  which  was  arrived  at;"  that  testator  con- 
tended that  the  daushter's  husband  owed  the 
bond  under  some  agreement  they  had  made;  and 
that  he  had  no  recollection  of  the  various  items, 
which  amoanted  to  a  cimslderable  sam.  Testa- 
tor's will  gavo  none  of  hisestate  to  the  daughter, 
redting  that  he  had  already  given  oonsiderable 
property  to  her  and  her  huaband.  Held  iDSoffi- 
oient  to  prove  that  the  bonds  were  enouted  un- 
der a  mlstalie  of  fact 

2.  The  sleners  of  a  bond  are  estopped,  after 
the  death  of  the  obligee,  to  aver  that  they  were 
induced  to  sign  It  by  his  promise  to  give  it  to 
them. 

BiOHA^RDSON,  J.,  dissenting. 

Appetil  from  clrcolt  coart,  BosDoke 

county. 

Mary  E.  PerBlnger,  execatrix  of  James 
S.  Perslnger,  brought  an  action  at  law  to 
collect  two  boiidH,  and  a  suit  In  equity  to 
collect  another,  againBt  Clementine  P. 
Chapman,  F.  J.  Chapman,  and  others. 
Decree  for  plaintiff.  Defendants  appeal. 
Beversed. 

G.W.AL,  C.  Hanabrough,  for  -appel- 
lantB. 

HiNTOK,  J.  James  S.  FeralnKer  was  the 
father  of  the  appellant  Clemen  tine  F.  Chap- 
man. He  was  a  man  of  conalderable 

means,  and  during  his  life  had  many  trans- 
actions of  a  business  character  with  his 
Bon-iniaw,  the  appellant  F.  J.  Chapman, 
and  had  paid  for  him  at  various  times 
divers  sums  ot  money  amounting  In  the 
aSKivgate  to  many  thousands  of  dollars. 
At  the  death  of  the  said  James  S.  Persiug- 
er,  which  occarred  InSeptember,  1884,  there 
were  found  among  his  papers  three  bonds, 
viz.:  (1)  A  bund  of  F.  J,  Chapman  and 
F.  Rorer.  dated  February  IS,  1 883,  for  $1,250, 
payable  at  sis  months;  {1)  a  bond  of  F. 
.T.  Chapman  for  ffllT,  dated  February  14, 
1883;  and  (3)  a  bond  of  C.  P.  Chapman 
and  F.  J.  Chapman  for  $2,4i)2.K1.  at  12 
months,  with  Interest  from  its  date,  to- 
wit,  February  14, 1883.  On  the  two  flret- 
named  bonds  Mary  £.  Perslnger.  the  wid- 
ow and  executrix  of  James  S.  Perstnger, 
Instituted  actions  at  law  in  the  circuit 
court  of  Roanoke  county,  on  Its  common- 
law  side.  On  the  third  bond  she  brought 
this  suit  on  the  chancery  side  of  aald 
court,  in  order  tQ  charge  tha  property  of 
the  obHt<or.  Clementine  P.  Chapman,  who 
was  a  married  woman. 

In  this  cause  the  defendants  filed  their 
answer,  which  they  asked  to  be  taken  as 
a  cross-bill,  alleglnf!:  that  this  third  bond 
was  executed  "  under  a  mistake  as  to  the 
Indebtedness  between  the  oblitsor,  F.  J. 
(Hiapnian,  •  «  •  and  the  testator,  who 
kept  in  view  chiefly  what  hn  had  paid  ont 
for  K.  J.  Chapman,  and  overlooked,  not 
only  that  he  had  made  the  pay  men  tn  with 
the  letter's  funds,  but  that  the  latter  had 
paid  much  tor  him:"  charging,  also,  that 
the  bond  for  $1,250  was  executed  under  a 
mutual  mistake  of  fact;  and  alleging,  al- 
so, that  the  deceased,  James  S.  Perslnger, 
had  assured  the  respondent  "he  would 
never  require  tliem  to  pay,  but  would  sur- 


render and  fflve*  the  tliree  abore-men- 
tloned  bonds  "to  the  female  respondent,  aa 
and  for  her  portion  c^"  his  estate;  "and 
that  by  such  assnrance  the  testator  In- 
duced them  to  execute  the  bond  [meaning 
the  third  bond]  In  the  bill  mentioned." 
James  S.  Perslnger  left  a  will,  the  third 
Item  of  which  reads  as  follows:  "I  have 
already  given  and  paid  for  my  three 
daughters,  Clementine,  the  wife  of  F  J. 
Chapman,  Elisabeth,  wife  of  Samuel  Now- 
lln,  who  la  now  dead,  leavlngehildren.  and 
Mary,  wife  of  C.  I.  Preston,  and  their  hus- 
bands, conalderable  amounts  of  property 
and  money ;  aud  It  Is  my  will,  and  hereby 
expressly  provided,  that  neither  of  my 
said  daughters,  or  either  of  their  has* 
bands,  or  the  children  of  my  deceased 
daughter,  Elisabeth  Nowlln,  shall  have 
any  portion  of  my  estate."  It  is  shown 
that  the  bond  for  $2,492.81.  In  the  bill  men- 
thmed,  was  given  aa  the  result  of  a  settle- 
ment of  accounts  had  between  the  said  F. 
J.  Chapman  and  the  said  James  S.  Per- 
slnger on  the  day  ot  Its  date,  i.  e.,  oo  the 
14th  day  of  Februair.  1888.  and  that  at 
that  settlement  there  was  present,  besides 
these  parties,  but  one  witness.  Major  BiU- 
lard,  the  friend  and  counsel  uf  Chapman. 
This  witness  testifies,  amongotfaerthlngs, 
that  "Mr.  Perslnger  presented  au  account 
forclalms  which  he  had  paid  forChapman, 
Including  judgments  and  some  nates  on 
which  be  was  security,  amountinjc  to  sev- 
eral thousand  dollars;  I  don't  recollect 
the  amount;**  that  "Mr.  Perslnger  bad  a 
small  memorandum  t>ook;  Chapman  also 
had  a  small  pocket  memorandum  book; 
Mr.  Perslnger  also  had  two  or  three 
small  pieces  ot  paper  with  memorandums 
on  them,  and  a  receipt  for  money  he  had 
paid  for  Nowlln  ;"tliat"  the  $1,250  note 
*  •  •  was  not  exei!uted  at  this  time;* 
that,  a  a  to  the  bond  for  $917,  "there  was 
no  dlspate  over  this  debt;  Mr.  Chapman 
never  objected  to  It  when  we  were  consid- 
ering the  item ; "  that  the  bond  of  John  A. 
Perslnf^  for  $2,900,  which  he  now  thinks, 
from  the  testimony  of  Logan,  another 
witness  In  the  cause,  may  have  been  erro- 
neously charged  against  Chapman,  "en- 
tered Into  the  result  which  was  arrlTed  at 
on  that  occasion;**  and  that  'Mr.  Per- 
slnger contended  that  Chapman  owed  the 
bond  under  some  agreement  they  had 
made.**  but  that  he  had  "no  recollMtlon 
of  the  various  Items,  outside  of  the  Judg- 
ments and  the  Perslnger  and  Nowlln 
bonds;**  and  that'theltemstwtwefmthem 
were  numerous,  and  amounted  to  a  con- 
siderable sum,**  and  that  he  did  not  at- 
tempt to  charge  his  memory  with  them. 
With  these  statements  from  the  only  wit- 
ness whn  could  testify  as  to  the  settlement 
before  It,  and  In  desplteof  thestatement  of 
the  commissioner  that  the  evidence  was 
not  Bufliclently  full  and  direct  for  blm  to 
make  a  statement  "with  much"  —  be 
might,  with  equal  propriety,  have  said 
"with  any"— confidence  In  its  aceuracy. 
the  learnef!  Judge  of  the  circuit  court  held 
that  the  bund  fur  $2,492.81  was  executed 
under  a  mutual  mistake  ot  taut,  directed 
various  accounts,  decreed  In  favor  uf  the 
appellee  tor  only  $l,461.6t>,  and  directed  a 
cancellation  of  the  bonds  for  $917  and  $1,- 
250. 
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Tn  enterlns;  tbia  decree  the  circuit  conrt 
mnnifeatly  erred,  to  the  prejudice  of  the 
appellee,  for  the  lollowlng  patent  reasons: 

Ftrst.  The  testlmouy  shows  beyuDd  all 
qnestinn  that  the  bond  for  $2,492.81,  far 
trom  being  executed  under  a  mistake  of 
fact,  was  the  result  of  deliberation  end 
dlacDBRloD,  in  wblch  some  of  the  most  Im- 
portant factors  were  considered  Item  by 
Item ;  and  that,  while  possibly  Chapman 
may  have  been  finally  Induced  to  execute 
the  bond  from  a  desire  to  have  Mr.  Per- 
singer  pacified  an  to  the  settlement,  or,  In 
the  language  ol  the  answer,  that  both  of 
tbe  defendants  were  Induced  by  the  assnr- 
aocf*  of  the  testator  that  he  would  surreu- 
der  and  give  them  to thefemale respondent 
to  execute  Tbe  same,  yet  that  It  was  done 
by  them  with  their  eyes  opeu,  and  with  a 
full  knowl?ilge  of  all  the  facts. 

Secondly.  Because  the  appellants  can- 
not be  permitted  under  the  law,  to  set  up 
and  prove  such  a  promise  as  tbe  one  last 
referred  to.  In  avoidance  of  their  solemn 
obligation.  Bee  the  cases  of  Towser  r. 
LuL-as.  l.S  Orat.  706,  722;  Harris  t.  Harris, 
23  Grat.  766. 

Thirdly.  Because,  while  equity  will  re- 
form Instruments  executed  in  mutual  mis- 
take, yet  that  this  can  never  be  done  un- 
lens  the  true  state  of  the  case  can  bo  estab- 
lished. In  thlscaseany  account  that  may 
be  Ntat'ed  must  be  purely  cunjectnral.  In 
such  a  case,  equity  always  withholds  Its 
hand.  In  Foster  v.  Bison,  17  Grat.  340, 
MoNCURE,  P.,  says:  "It  Iv  possible,  alter 
all,  that  the  account  given  of  this  matter 
in  the  examination  of  William  Rison  Is 
the  true  one,  and  that  the  credit  of  S975, 
given  to  J.  W.  F.  In  the  settlement,  was. 
In  fact,  given  by  mistake.  But,  whether 
the  fact  be  so  or  not,  I  think  It  Is  not 
proTed  by  that  d^ree  and  amount  of  evi- 
dence whl'*h  ought  to  he  required  under 
the  circumstances,  and  that.  In  attempt- 
ing to  correct  such  supptised  mistake, 
there  would  be  danger  of  doing  Injiitftlce 
tu  the  estate  of  J.  W.  F."  White  v.  Camp- 
bell. 80  Va.  181. 

Fonitbly.  Becanse  the  circuit  conrt 
erred  In  directing  a  cancitllation  of  the 
bonds  for  $917  and  91.250;  for,  as  to  the 
first  of  these  bonds.  Major  Ballard's  testi- 
mony proves,  if  It  proves  anything  on  the 

goint,  that  there  was  no  dispute  over  this 
ond,  and  that  It  WHtt  executed  on  the 
same  day  with  the  $2,492.81  bund,  and 
presumptlTelj,  thnvfore,  was  given  for 
some  additional  amount  due  from  (-ha  p- 
man  to  Perslnger;  and.  as  to  the  $1,250 
bond.  It  Is  proven  by  Ballard  that  It  did 
not  enter  into  the  final  settlement,  and 
It  was  error  In  the  court  to  rancel  that 
bond  by  making  It  a  part  of  that  settle- 
ment. For  these  reasons  the  decree  of  the 
circuit  conrt  must  be  revereed  tn  favor  of 
the  appellee,  and  a  decree  must  be  entered 
here  In  conformity  with  this  opinion. 

BicHAHUSMN,  J.,  dissenting. 


SiHS  et  aJ.  V.  Statr. 
(Supreme  Court  of  QeorgUi.  July  18, 1801.) 

Cbimuiai.  £<aw-~Joikt  Verdict—  Settixs  Asidi 
AS  TO  Sams  Dbpikdakts. 
1.  Foar  penoDS,  Indicted  together  for  riot, 
having  been  put  upon  trial,  and  the  state  having 


annoanced  that  It  would  claim  no  oonviotlon  as 
to  two  of  them,  and  then  h&vins  examined  these 
two  aa  witnesses  against  the  other  two,  averdiot 
of  guilty  as  to  all  was  not  void,  and  might  be 
net  aside  as  to  two  and  left  to  stand  as  to  the 
other  two.  The  graat  of  s  new  trial  as  to  the 
former  will  not  work  a  new  trial  as  to  the  latter. 

2..  There  being  no  objection  to  the  examina- 
tion of  two  of  the  accused  as  witnesses  when 
their  evidence  was  offered  because  no  nolle  pro*- 
equi  as  to  them  was  entraed,  the  objection  cornea 
too  late  after  verdict 

8.  The  verdict  waa  warranted  by  the  evidence. 
(,Syll<Ums  by  the  Court.) 

Error  from  superior  court,  Rockdale 
county;  Jamkb  K.  Himcm,  Judge. 

Geo.  W.  Oleaton,  for  plainttfTs  In  error. 
E.  Womack,  Sul.  Gen.,  for  the  State. 

Judgment  affirmed. 


BLALfJCK  V.  MiLAND. 

(Supreme  Court  of  Georgia.  July  18, 1891.) 
Recokdinq  Dbgd— Q-ift — Loss  or  Dbed — SEco!n>- 

AKT  £VIDEN0E — NoTICB  TO  PUODDCB — DSLIVSHT 

— Declaratiosb  or  Donor— Instroctions. 

1.  A  deed  saying  nothing  of  delivery  in  the 
attestation  clause  Is  nevertheless  prepared  for 
record  if  attested  by  two  witnesses,  one  of  whom 
was  the  olerk  of  the  superior  court,  wno  signed 
the  attestation  in  his  olBcial  character. 

3.  In  order  for  the  heiruf  a  deceased  donee  to 
set  up  a  deed  of  gift  made  to  her  by  her  father  it  is 
not  necessary  that  it  should  appear  that  the  donee 
or  her  heir  ever  had  possession  of  the  premises, 
or  that  either  of  them  ever  had  aotiul  oustody  of 
the  deed. 

8.  When  It  appears  that  an  original  deed  of 
gift  by  a  father  to  his  daugnter  was  never  in  tbe 
actual  custody  of  the  daughter;  that  the  father 
is  dead ;  and  that  the  deed  was  not  among  the 
papers  left  by  him,— the' loss  of  the  original  it 
sufilcientlj  accounted  for  to  admit  a  copy  taken 
from  the  record. 

4.  The  donor,  after  making  a  deed  of  gift, 
having  sold  and  conveyed  the  premises  to  other 
persons,  there  is  no  presumption  that  the  deed  of 
gift,  wliich  was  adverse  to  their  title,  ever  weat 
into  their  poasession;  and  consequently,  whether 
a  notice  to  one  of  them  was  properly  directed,  or 
a  subpoena  duces  tecum  to  the  other  was  prop- 
erly served,  is  Immaterial,  there  being  no  dili- 
gence to  inquire  of  them  incumbent  upon  the 
party  now  cfaiming  nnder  the  deed  of  gilt. 

5.  Declarations  of  a  vendor,  now  doceased, 
made  at  the  time  of  conveying  to  his  vendee, 
that  a  previous  deed  of  gift  executed  by  the  ven- 
dor to  his  daughter  had  never  been  delivered,  and 
that  he  had  destroyed  the  same,  are  not  admissi- 
ble in  evidence  in  favor  of  the  vendee  against 
the  heir  of  the  daughter  claiming  under  the  deed 
of  gift;  nor  are  deolarations  of  a  third  person, 
now  deceased,  that  he  Icnew  the  deed  had  not 
been  delivered,  and  that  the  donor  destroyed  it. 

6.  A  written  declaration,  made  by  tbe  donor, 
and  recorded  in  the  record  of  deeds,  to  the  effect 
that  he  had  not  delivered  to  his  daughter  the 
deed  of  gift,  and  that  he  revoked  and  an- 
nulled the  deed,  is  not  admissible  in  evidence  in 
favor  of  his  vendee  of  the  premises,  the  same  be- 
ing made  several  years  after  the  deed  of  gift  was 
executed  and  recorded. 

7.  It  Is  not  incumbent  upon  the  court  to  speo- 
ify  In  his  charge  to  the  jury  what  facts  and  cir- 
cumstances would  negative  the  presumption  that 
a  duly  recorded  deed  was  delivered,  orto  so  over 
the  various  facts  and  circumstances  in  the  evi- 
dence tonding  to  negative  that  presumption,  there 
being  no  request  to  do  so,  and  thecourt  referring 
the  Jury  in  general  terms  to  the  evidence  on  the 
subject. 

8.  The  evidence  warranted  the  vetdioL 
OS^Uobus  by  Am  Court) 
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Error  from  eupertor  court.  Pike  conoty ; 

JA.HBB  S.  BOTNTON.  Juflge. 

N.  Wood  w»rdf  tor  plafDtiR  In  error. 
dande  Wonill  and  B.  F.  MeLuagbUa,  fur 
defendant  In  error. 
Jadgment  afflrmed. 


Gbigbb  t.  Statb. 
(Supreme  Court  of  Georgia.  July  18, 18Q1.) 
Kaw  TBiAir-NawLT-DiBOOimaD  BrroBirca— Puo 

TICK—HbaHIITO  ABOUHBnT. 

1.  Tfae  evldeaoe  warranted  the  verdict. 

S.  Tbe  newly-dlsoovered  evidence  was  oonra- 
lative,  and  by  due  diUgetice  aoaU,  In  all  pcoba- 
bllltv,  have  been  dlsoovered  befiwe  the  trial. 
See  Roach  t.  Sute,  69  G-a.  863. 

3.  The  court  did  not  abuse  Its  discretion  as 
to  the  length  of  time  allowed  for  preparlog  to 
argue  the  motlim  for  a  new  trial  and  bringing 
the  same  to  a  hearing.  The  time  allowed  was 
seven  days,  oie  of  whioh  was  Sundaj,  and  an- 
other Satord^r  of  a  term  of  court  In  which  all 
the  eounsel  were  practitioners. 
i^Uatm  bu  tfM  Cowrt) 

Errur  from  snperior  court.  Batta  county ; 
Jauks  S.  Boynton,  Judge. 

Andetvoo,  Wiigbt  Jk  Beckttor  plaintlO 
Id  error.  S,  Womack,  SoL  Gaa.*  (or  tbe 
Btote. 

Judgment  affirmed. 


GOI.UN8  V.  PowKLt  et  al. 
(Supreme  C7ourt  of  OearijkL.   July  18, 1691.) 

AssuMPSrr— Kbcovsrt  of  OvsaPAniBiaT— Mofbt 
Had  ahd  Rioeitsd. 
Where  bastHtnd  and  wife  paid  their  Joint 
money  for  land  conveyqd  to  the  wife  alone,  and 
it  turned  out  there  was  an  overpayment,  the 
snm  Boore^aid  maybe  recovered  back  In  a  rant 
action  by  them  as  money  had  and  received  for 
their  use.  So  nrnch  of  the  payment  aa  was  due 
for  the  land  was  applied  for  tbe  wife's  ase,  bat 
the  excess  was  held  for  the  nee  of  the  owners  of 
the  fund,  and  not  for  that  of  the  wife  alcnst 
(Sl/ZIamu  by  A«  Cburt.) 

Error  from  superior  court.  Rockdale 
county:  Jauub  S.  Boynton,  Judge. 

J.  R.  Irwla  and  A.  C.  McCnlla,,  for  plain- 
tiff in  error.  Qw,  W.  QIe»toD,  fordetend- 
ants  in  errur. 

Jndffiuent  afflrmed. 


JoBDAN  r.  GsoaAir. 
{Supreme  Covjrt  of  Oeorgia.   July  IS,  1891.) 
Lbvt  or  ExBouTiox  — CuoiCB  ov  Tkibd  Pbbsoks 

— DlSMIBSAI.. 

Although  it  may  be  irregular  to  dlsmisB  a 
claim  for  want  of  any  evidence  to  support  It,  yet 
if  the  claimant,  after  admitting  pomeaeion  in 
the  defendant  in  fi.  fa.  at  the  time  of  the  lery, 
thus  malting  a  prima  facie  caae  for  the  plaintiff, 
closes  his  evidence  without  showing  anything  to 
overcome  theeffeot  of  his  admission,  tbe  error  Is 
Immaterial,  and  the  Judgment  will  not  be  re- 
versed. 
(SylUOJiu  by  the  Court) 

Error  from  snperior  court,  Cherokee 
county;  Qbobos  F.  Gobur,  Judge. 

C.  D.  Afaddox,  for  plaintdlf  In  error.  IV. 
H.  Simmons  and  C.  D,  PltUllpa,  for  defend- 
ant in  error. 

Judgment  affirmed* 


Btabuho  t.  Tbornb  et  at. 
(Svpreme  Court  of  Georgia.    July  18, 189L) 
Krw  Tbial— Htruiobb  nf  Jitkt-Rooh  —  Bii-l  or 

BXCKPTIOXS. 

1.  The  losing  party  is  entitled  to  a  new  trial 
where  it  appears  that  a  man  who  was  not  a  mem- 
ber of  tbe  ]Qi7,  and  whose  name  was  not  on  the 
lisL  did,  withont  the  knowledge  or  consent  of 
such  party  or  his  coonsei,  accompany  the  jnry  to 
their  room,  remain  therewith  them,  and  partici- 

Sate  in  the  formation  and  rendition  of  tbe  ver- 
ict.  1  Thomp.  Trials,  SI  8,  4,  and  cases  cited. 
S.  The  recital  of  fucts  in  a  motion  for  a  new 
trial  la  verified  where  the  bill  ol  ezoeptlons  seta 
forth  in  detail  all  the  groonds,  and  adds:  "The 
recitals  of  fact  contalnea  in  the  motion  for  new 
trial,  and  in  each  of  the  foregoing  atx  grounds 
thereof,  are  true  and  oorreot. 
(SyUabuB  by  the  Court) 

Error  from  naperlorcourt,  Bulloch  coun- 
ty; Jambs  K.  Hinbb,  Judge. 

J.  a.  A  D.  H.  Clark,  tor  plaintiff  In  error. 
D,  R.  Groover,  tor  defendanta  In  error. 

JndgmeDt  mveraed. 


BURMBTT  T.  8TATB. 

(STHsnvnu  Court  €f  QtorgiA  July  18, 1891.) 
CknoiTAL  Law— Onraimuaoa— BvzDaxoatHr  Fob- 

MBB  TUAIr— AdMISSIOBB. 

1.  Aahowlng  for  aoontinoanoe  imtha  ground 
of  the  absenoe  and  illness  of  leading  counsel  is 
not  comideto,  nnder  section  8595  ol  tbe  Code, 
withoat  a  statement  on  oath  that  Oe  appUrasticm 
h  not  made  for  delay  only.  Whwe  liie  showing 
was  thus  deficient,  and  the  presiding  Judge  bad 
given  notice  to  both  the  leading  and  associate 
ooonsei  a  month  before  the  trial  that  tbe  case 
would  not  again  be  continued  tor  iUnees  of  the 
former,  it  having  been  prerionsly  continued  on 
the  same  .ground^  there  was  no  abuse  of  discre- 
tion in  overruling  the  motion. 

2.  The  Code,  I  4696,  requires  the  evidence 
glvon  In  on  the  trial  of  a  felony  to  be  taken 
down;  and  byseotion4606atheofflcialstenogr8idi- 
Ic  reporter  is  the  officer  to  perform  tlLis  duty. 
His  report,  proved  by  him  to  be  oorxect,  al- 
thoogh  ne  may  not  remember  the  testimony,  is 
competent  evidence  in  another  case  of  what  a 
witness  swore  upon  the  trial  at  which  the  report 
was  made,  in  bo  far  as  tbesame  maybe  pertinent 
and  otherwise  competent. 

8.  The  state  may  read  la  artdmoe  a  pert  of 
snoh  report  without  putting  in  tbe  whole,  the 
other  pwty  being  at  liberty  to  introduce  the 
balance,  or  so  much  thereof  as  is  pertinent. 
Found  T.  State,  iS  da.  S8. 

i.  What  a  witness  volantarlly  testified  at  a 
former  trial  of  another  party  for  the  homicide  is 
not  privileged  on  a  trial  of  the  witness  himself 
for  the  same  homicida  It  may  be  given  in  evi- 
dence against  him  as  an  admission. 

5.  It  does  not  legally  appear  to  this  court  that 
the  verdict  was  not  warranted  by  the  evidence. 
(ayUabm  bv  th«  Court.) 

Error  from  auperior  court,  Crawford 
county;  A.  L.  Miller.  Judge. 

M.  G.  B&yne,  R.  D.  Smith,  and  A.  O.  Ba- 
con, for  plaintiff  In  error.  W.  H.  Felton, 
Sol.  Gen.,  and  R,  W.  P&tteraon,  tor  ttie 
State. 

Judgment  afflrmed. 


Stewart  e<  ai.  t.  Cranb  at  at, 
(Bapimma  Oowt  ttf  amtrgla.  Maysr.lSBt) 
Mastsb*b  Rbfobt— FiuHa  Bxaxprions. 
1.  When,  under  section  4208  of  toe  Code,  the 
superior  court  In  term  has  passed  an  order  fixing 
the  time  vrtiUa  wbioh  exceptloiis  to  a  maater'a 
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report  mav  be  Sled,  tbe  Judge  of  that  oonrt  has 
DO  antbority  of  law  to  pass  at  chambers  an  ex 
parte  order  extending  the  time  tac  filing  snob 
exceptions. 

3.  'Vnien  exceptions  to  a  master's  report  have 
not  been  flied  wrtbiD  the  ^me  allowed  by  the 
court  for  that  purpose,  it  ia  within  the  discretion 
of  the  court  to  allow  them  to  te  filed  thereafter 
upon  proper  canae  ahonm. 
iSyUabu*  try  the  Court.) 

^rror  trom  enperlor  coart.  Polk  county ; 
Qeoroe  F.  Gobkr,  Jadge. 

Action  by  Craue,  Boylston  &  Co.  and 
another  agalnBt  Stewart,  administrator, 
and  another.  Judgment  for  plaintiOs. 
Defendants  bring  error.  Affirmed. 

Bkmcv  db.NoyvB  and  Broylea  A  Sooa,  for 
platntltTs  in  error.  /.  F.  Thompson.  J. 
M.  .\eel.  Dean  &  Umitb,  W.  C.  livmi,  and 
Jones  &  Riebartlson,  lor  defendants  In 
error. 

LuuPEiN,  J.  The  case  of  Crane,  Boyl- 
Bton  &  Gu.  et  aJ.  v.  Stewart,  AdminJatra- 
tor,et  a/.,  waa  r^erred  to  a  special  master. 
November  S2, 18S2,  his  report  wag  ffled. 
and  on  the  Bame  day,  daring  an  adjoorned 
term  of  Polk  superior  court,  an  order  wa« 
pameil  allowing  all  parties  30  days  with- 
in which  to  file  thereto  exceptions  of  law 
and  fact.  December  21, 18RS.  counsel  for 
Stewart,  wltliout  notlceto  tbe  other  aide, 
applied  to  and  obtained  from  tbe  Jnd^ 
at  chambers  an  order  allowing  farther 
time  to  file  such  exceptions,  which  the 
judge  granted  for  certain  providential  rea- 
sons stated.  A  filmllar  order,  stHl  furttier 
extcndlRE  the  time,  was  In  Hke  manner 
granted  by  the  iudge  at  cbambera,  Janua- 
ry 21, 1S89,  and  the  exceptions  were  filed 
within  the  time  allowed  bj  tbe  last  order. 
At  tbe  Aogust  term,  1890,  of  the  superior 
eonrt,  thecase  was  reached  In  its  onler,  and 
a  motion  was  made  to  dismiss  the  excep- 
tions upon  the  ground  that  they  were  not 
filed  within  the  time  originally  fixed  by 
the  order  of  the  court,  and  that  the  Judge 
at  chambers  had  no  authority  to  modify 
The  order  made  In  term,  and  extend  the 
time  lor  filing  exceiitiona.  The  granting 
of  thlc  motion  la  one  of  the  errors  as- 
signed. During  the  same  term  a  motion 
was  made  to  reflle  the  Identical  exceptions 
which  had  already  been  dismissed.  The 
court  was  then  in  the  midst  of  another 
case,  and  passed  no  order  on  this  latter 
raotlon  except  to  make  It  returnable  b(>- 
tore  the  Judge  of  tlie  circuit,  who  was  not 
th«i  preBtdlng;  and  error  Iflaaelgned  upon 
tbe  refasal  of  the  court  to  allow  the  de- 
fendants to  then  Qlethese  exceptions.  Aft- 
er dismissing  the  exceptions,  the  court 
passed  an  order  approving  the  report  of 
the  master,  and  directing  that  a  verdict 
be  had  in  accordancetherewltb.  No  error 
Is  assigned  upon  this  action  of  the  court. 

1.  Willie  it  may  be  true  that  a  court  of 
equity  is  always  open,  and  that  the  Judge 
accordingly  may.  at  chambers,  pass  all 
proper  orders  in  an  equity  cause,  we  are 
uf  the  opinion  that  the  langunge  of  sec- 
tion 4303  of  the  Code  restricts  the  au- 
thority of  the  court  as  to  master's  reports 
to  such  things  only  as  may  be  done  in 
term-time.  The  section  provides  that  the 
master*a  report,  "  when  returned  tocourt, 
ahall  be  subject  to  exceptions  for  such 
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time  as  the  eonrt  magr  allow. "  The  vord 
"court."  as  first  a^ove  used,  evidently 
cannot  mean  the  Judge.  We  presume  It 
was  never  contemplated  that  tbe  report 
should  be  filed  with  talm,  but  that  It  most 
be  filed  with  the  clerk.  The  word  "court. " 
where  It  appears  the  second  time  In  the 
section.  Is  used,  we  think.  In  tbe  same 
sense  as  Inthefirst  place;  that  la.  It  means 
tbe  superior  eonrt,  and  not  the  Jndge 
thereof.  Moreover,  when  tbe  court  does 
In  term  pass  an  order  fixing  the  time  with- 
in which  exceptions  may  be  filed,  or  at  a 
snbsequent  terra  passes  anotlier  order  al- 
lowing further  time  to  file  exoeption<i,  the 
time  designated  may,  so  far  as  the  partle- 
nlarcasels  concerned,  be  regarded  as  a 
part  of  section  42U3,  and  the  section  may 
be  held  to  mean  that  a  particular  report 
will  be  subject  to  exceptions  lor  tbe  period 
of  time  specified  by  the  court.  No  provis- 
ion Is  made  by  law  tor  obtaining  from  a 
Judge  at  chambers  an  order  allowing  far^ 
ther  time  within  whlefa  to  file  exceptions 
to  a  master's  report,  or  forgiving  notice 
thereof  to  the  opposite  aide,  or  for  enters 
ing  any  such  order  upon  the  minutes. 
With  u  report  as  fllpd  one  aide  might  be 
satisfied  if  the  other  made  no  objection 
thereto*,  but  it  not  nnfrequently  happens 
that  a  party  so  satisfied  would  fafmseK 
desire  to  file  exceptions  if  the  other  side 
did  so,  and  yet  an  order  at  chambers, 
although  It  gave  the  i^ht  to  all  partieB 
to  file  exceptions,  andextended  tbetlmefor 
so  doing,  would  be  valueless  to  one  who 
had  no  notice  thereof  until  the  extended 
time  had  Itself  expired.  This  resntt  would 
be  manifestly  unfair  and  unjust,  and,  Irre- 
speirtive  of  the  constnMitlon  we  have 
placed  upon  tbe  above-mentlooed  section 
of  tbe  Code,  we  think  it  unwise  to  establish 
a  precedent  allowing  such  orders  to  be 
granted  at  chambers. 

2.  As  alroady  iutlmated.  we  donot  mean 
to  hold  that  under  no  circumstances  wilt 
a  party  be  allowed  to  file  exceptions  to 
a  master's  report  after  his  failure  to  do 
so  within  the  time  originally  allowed  tor 
that  purpose  by  an  order  of  the  eonrt. 
In  the  case  of  Cook  v.  CommlBsIoners.  S3 
Gh.  2B8,  Judge  McCdtchen,  then  presid- 
ing in  the  plucR  of  Chief  Justice  Jackson, 
who  was  disqualified, said :  "Tite  order  of 
reference  had  fixed  tbe  time  within  which 
the  parties  should  file  their  exceptions 
to  the  report,  as  hereinbefore  fully  set 
forth.  The  time  limited  having  expired 
without  any  ezoeptlona  being  filed,  tbe 
plaintiff  In  error  could  not  legally  file  his 
exceinlons  afterwards  without  obtaining 
leave  of  the  court  for  this  purpose.  In 
matters  resting  In  legal  discretion,  the 
courts  favor  the  diligent,  but  not  the  neg- 
ligent. Where  parties  are  prevented  by 
good  cause  from  filing  their  exceptions 
within  the  time  fixed  for  that  purpose, 
they  should  see  to  It  that  they  are  gnllty 
of  no  unreasonable  delay  In  applying  to 
the  court  for  an  extension  of  time.  It  de- 
lay having  the  effect  to  protract  the  liti- 
gation exists  before  the  application  Is 
made,  some  reasonable  excuse  for  this  de- 
lay most  be  shown  to  tbe  court,  as  well 
as  tbe  excuse  for  the  original  folloret  be- 
fore any  extension  of  time  should  be 
granted.   The  application  should  be  made 
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at  the  first  term  at  which  It  could  be 
done. "  It  will  be  seen  from  the  lanfi^uage 
Just  quoted  that  the  entire  matter  Is  In 
the  diacretlon  ot  the  court,  and  we  np- 
proTe  the  rule  au  abovelaid  down.  Jadtf' 
ment  affirmed. 


NOLEN  V.  Hrard  et  Hi. 
(Supreme  Court  qf  Qeorgia.  May  37, 18SH.) 
Josnoa  or  thb  Fuos— Coxditct  ot  Jvht— Via- 

DIOT. 

1.  TUB  evidence  belnc  In  direct  conflict,  and 
the  ]iU7  faaTi&s  credited  a  slaffle  witness  In  on- 
position  to  two  others,  the  Terdtotwos  not  with- 
out evideoce  to  support  iL 

S.  The  verdict  ot  a  Jury  in  a  lustlce's  court 
is  not  vitiated  because  the  Jury,  after  deliberat- 
Ing  for  some  hours,  came  into  court,  anaounoed 
that  tbey  couid  not  afcree  unless  they  could  have 
before  them  a  certain  cash  book,  and,  npon  be- 
Ine  informed  by  the  presiding  Justice  that  the 
book  was  not  legal  evidence,  returned  to  their 
room,  under  the  direction  of  the  Justice,  to  re 
Bume  their  deliberations,  and  in  a  lew  minatea 
hroQfTht  in  a  verdict  Thoofih  it  was  irregular 
for  Uie  Jury  to  call  for  more  evidence,  It  was  not 
such  misconduct  as  to  render  their  snbBeqaent 
finding  illegal. 
(Syllatnis  by  Stmmonsy  J.) 

Error  from  aaperlor  court,  Newton 
county;  JamksS.  UuyNTON,  Jud^. 

JC.  F.  Edw&rds,  for  plalntlR  in  error.  J. 
F.  RoMers,  lor  detendanta  lu  error. 

Judgmeot  aliirmed. 


Ju.NES  T.  Farmer  et  al. 
(Supreme  Court  oS  Qear^^a.   Hoy  87,  ISU.) 
Affial— Bdfficibkct  or  BvinBiroB. 
The  evidence  being  Irreconcilable,  and  this 
being  a  second  verdict  for  the  same  party,  and 
the  trial  Judge  having  refused  a  new  trial  on 
condition  that  a  part  ot  the  teoovery  be  written 
off,  and  this  condition  being  oomplied  with,  the 
supreme  court  will  not  Interfere.   The  case,  on 
a  previous  writ  of  error,  is  reported  'in  84  Ga. 
S86,  10  S.  E.  Rep.  1136. 
{SyUabus  by  BletSOey,  C.  J.) 

Error  from  superior  court,  Newton 
county;  James  S.  Boynton,  Judf;e. 

E.  h\  EdwardaanH  J.  itf. Pace, for  plain- 
t)((  in  error.  L.  I*.  MMdiebrook,  for  de- 
tendantn  In  error. 

Judgment  affirmed. 


Brtanb  v.  Ai.mand. 

(Stigpreme  Court  of  Oeorgia.  July  189L) 

HioawATS  —  Rbmoval  or  Obstbdoiiohb  vhom 
Strut. 

While  the  munloipal  antlioritlea  of  a  oity 
or  town  may,  od  complaint  of  a  dtlzen,  cause 
an  obstruction  to  be  removed  from  any  public 
street  in  actual  use  by  the  public,  yet  where  a 
street  exists  only  In  the  plan  of  such  city  or 
town,  and  has  not  been  actually  opened,  worked 
by  the  municipal  authorities,  and  used  bv  the 
public,  but,  on  the  contrary,  has  been  in  private 
occupatiOD  for  30  or  40  years,  this  mode  of  pro* 
cedure  is  not  available.  Parsons  v.  Trustees,  44 
Oa.  539. 
{SylUOnu  by  t^*  Court) 

Error  from  Ruperlnr  court.  Butts  coun- 
ty; Jamks  a.  BoT.s'ToN,  -luilge. 

WrlffbtA  Beck  and  Hall  A  Hammond, 
for  plaintiff  In  error.  W.  W,  Anderaoa 
and  L.  L.  liny,  fur  defendant  in  error. 

Judgment  revvraed. 
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Grant  t.  Htati. 
{Supreme  Oawri  of  Oeorgia.   Mmj  17,  isn.) 

IXTOXICATIHO  LiquOBS— IlLBOAL  BaUB. 

In  a  prohibition  county,  a  person  who  re- 
ceives money  from  another  with  a  request  ta 

fTocure  whisVy,  and  who  shortly  afterwards  da- 
Ivors  the  whisky,  may  be  treated  as  the  seller 
if  no  other  person  filling  that  character  appears, 
and  if  It  Is  not  shown  where,  bow,  or  from  whom 
the  whisky  was  obtained.  Tbls  case  la  ocmtiolled 
In  mlncipla  by  Paschal  t.  BtaXe,  8i  Oa.  8Ml  10 
B.  B.  Rep.  831. 
iSylldbus  by  Bleckley,  C.  J.) 

Error  from  superior  court,  Henry  coon- 
ty;  Jameeb^.  Boynton,  Judge. 

Bryau  <£  Dickea,  tor  plaiatUf  io  error. 
W.  A.  BntwB,  opposed. 

Judsment  affirmed. 


Kbnnt  v.Wallaob. 
{Supreme  Court  <tf  Oeorgia.  July  un.) 
Attaohhbnt— DissoLonoir— Apfbal. 
If  a  writ  of  error  lies  at  ail  to  a  decision 
of  the  Judge  of  the  snperlor  court  dissolTioir  as 
attaohntent  issued  against  a  fraudnleat  debtor 
under  aeotions  8397,  &^  of  the  Co^  it  la  an 
ordinary,  not  a  "fast,"  writ.   Conaequentiy  thia 
case,  if  it  can  be  entertained,  Is  returnable  to 
the  next  term.   Ordered,  that  it  be  entered  on 
the  docket  of  that  term,  to  be  properly  dispoaod 
of  In  Its  order. 
(SyUabue  by  the  Court.) 

Error  from  superior  court,  Fulton  conn- 
ty ;  Marshall  J.  (.'larkb,  Judge. 

R.  J.  Jordan,  for  plalutllf  In  error. 
Broylea  di  Soaa,  for  defendant  in  error. 


Htfibld  t.  BncB  et  al. 

(Supreme  Court  of  Oeorgta.  Kay  S7, 1891.) 

Honoir  tob  Kbw  Tbial^Uotioit  to  Dim— 

Exceptions. 

1,  Where  a  motion  was  made  at  one  term  of 
the  court  to  dismiss  a  motion  for  a  new  trial, 
and  was  overruled.  It  was  too  late  at  Uia  next 
term  to  assign  error  thereon  In  a  blU  of  excep- 
tions to  the  final  judgment  of  the  ooort  granting 
a  new  trial  in  the  case,  no  exceptions  pendente 
lite  having  been  taken  and  filed  at  the  term  when 
the  rulings  complaioed  of  were  made. 

2.  When  a  case  is  submitted  to  the  Judge 
npon  the  law  and  the  facts,  to  be  tried  by  him 
without  the  intervention  of  a  ]ary,  and  he  finds 
upon  the  facts  and  decides  the  questions  of  law, 
the  iosing  party  may  either  move  for  a  new  trial 
or  file  his  bill  of  exceptions,  as  he  may  sao 
proper.  In  this  ease,  however,  a  vardiot  was 
taken  in  aocordanoe  with  the  Judge^a  flodiDa,  aod 
to  leview  it  a  motion  toe  new  trial  waa  Indis- 
pensable. 

8.  Where  the  Judge  grants  a  new  trial  In  an 
Illegality  cose,  and  it  does  not  appear  from  the 
bill  of  exceptions  or  the  transcript  of  the  record 
what  the  ground  or  gronnds  of  the  lUegality 
were,  the  judgment  granting  the  new  trial  will 
be  affirmed. 
(iSyllohtu  hy  the  Court.) 

Error  from  superior  court,  Floyd  coun- 
ty; John  W,  Maiidox,  Judge. 

Execution  by  W.  L.  Slma  &  Co.  against 
Robert  Uyfleld  from  ajnatlce'scourt.  De- 
fendant appealed  to  the  supfriur  coort. 
Judgment  lor  defendant.  Motion  lor  uew 
trial  granted.  Defendant  excepted.  At- 
Armed. 

Wright  A  Hania,  tor  plnfntin  In  error. 
Jualua  F.  Hlllrer,  for  dclendantd  In  «Tur. 

Digitized  by  Google 


Ga.)  REEDY  a  EAST  TENS 

Simmons,  J.  An  execatlon  from  a  Jus- 
tice's coart  in  favor  of  Sims  &  Co.  asaiost 
Hyfleld  was  levied  upon  certain  property, 
and  Hyfleld  Interposed  an  Illegality.  The 
case  was  taken  l>y  appeal  to  the  superior 
t*ourt,  wbere.  on  April  14,  189U,  at  the 
spring  term  of  the  coart,  all  the  finestlonii 
of  fact  and  lanr  Involved,  by  agreement  of 
coansel,  were  sabraltted  to  the  presidlog 
Judge,  and  It  was  agreed  by  counsel  that 
a  verdict  should  be  taken  In  accordance 
with  the  Aadlng  of  the  Judge.  A  verdict 
was  so  taken  on  the  day  named,  snstain- 
ing  the  lUvgallty,  aad  Judgment  thereon 
was  rendered.  On  April  *J3d  thereafter  the 
plaintiffs  in  S.  fa.  filed  a  motion  for  a  new 
trial,  and  a  correct  brief  of  the  evidence. 
On  May  19th  cunnsel  for  the  defendant  in 
8.  A.  moved  to  dlamlns  the  motion  for  a 
new  trial  because  It  did  not  show  that  It 
was  filed  within  80  days  alter  the  trial.  bp> 
cause  the  grounds  had  not  been  certified 
by  the  Judge,  and  because  no  service  had 
been  perfected  on  the  d^endant  in  Q.  f&,; 
all  nf  which  motions  the  court  overruled, 
allowed  movant  to  amend,  certified  the 
grounds,  and  granted  the  rule.  The  mo- 
lion  for  a  new  trial  was  then  argued,  and 
the  court  held  up  Its  decision  until  Decem- 
ber 4, 1880,  at  the  tall  term  of  the  court, 
when  coonsel  for  the  defendant  Ind.  A. 
aicaln  moved  to  dismiss  It  on  the  ground 
that,  both  law  and  facts  having  been  orig- 
inally submitted  to  the  Judge,  and  a  ver- 
dict having  been  rendered  under  Instruc- 
tions from  the  court,  a  Mil  of  exceptions, 
and  not  a  motion  for  a  new  trial,  was  the 
proper  remedy.  The  motion  also  was 
overruled,  and  the  defendant  excepted. 
The  coart  then  granted  a  new  trial,  and 
tbe  d^endaot  excepted. 

1.  It  appears  that  the  motion  to  dismlns 
the  motion  for  a  new  trial  on  the  ground 
that  It  did  not  show  that  It  was  made 
within  30  days,  that  the  judge  had  not  ap- 
proved tbe  grounds,  and  that  no  rule  nisi 
had  been  granted,  etc.,  was  made  at  the 
spring  term  of  the  court,  and  no  excep- 
tions pendente  lite  were  filed  and  ap' 
proved  at  that  term  of  tbe  conrt.  It  was 
too  late,  therefore,  to  except  to  this  ruling 
at  the  fall  term  of  the  court,  more  than  six 
months  after  the  rulln;;  had  been  made. 
City  of  Waycro88v.youman8.86  Ga.708,11 
S.  E.  Uep.  865.  ThU  disposes  of  this  ex- 
ceptlun. 

2.  On  December  4, 1S90,  at  the  fall  term 
of  the  court,  tbe  defendant  la  S.  fy.  called 
the  attention  of  the  Judge  to  the  motion, 
and  muTed  to  dismiss  It,  on  the  ground 
that,  both  law  and  facte  having  been  orig- 
inally submitted  to  the  Judge,  and  a  ver- 
dict rendered  under  instructions  from  the 
coart,  a  bill  of  exceptions,  and  not  a  mo- 
tion for  a  new  trial,  was  the  proper  rem  - 
edy.  Ttiia  motion  the  court  oven-uled, 
and  to  this  ruling  tbe  defendant  excepted. 
When  a  case  Is  submitted  to  tbe  Judge  up- 
on tbe  law  and  the  facts,  to  be  tried  by 
bim  without  the  Intervention  of  a  Jury, 
and  he  finds  upon  the  facts,  and  decides 
the  question  of  la  w  against  one  of  tlie  par- 
tlefi,  the  losing  party  may  either  move  for 
n  new  trial,  as  If  the  case  had  been  tried 
by  a  Jury,  or  file  his  bill  of  exceptions,  as 
he  may  see  proper.  Of  course  tliere  must 
be  a  motion  for  a  new  trial  when  there  Is 
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aa  actual  verdict,  as  in  this  case.  We  are 
inclined  to  think  that  where  issues  of  fact 
are  Involved,  and  the  Judge,  by  agreement 
of  tbe  parties,  passes  upon  them,  tbe  bet- 
ter practice  Is  to  make  a  motion  for  a  new 
trial,  so  that  the  Judge  may  have  an  op- 
portunity to  review  his  finding  oo  the 
farts.  2Tbomp.  Trials,  S  2713. 

3.  When  this  last  motion  was  overruled 
the  court  granted  an  order  enstalnlng  the 
motion  for  a  new  trial,  and  to  this  ruling 
tbe  defendant  excepted.  The  plaintiff  in 
error  seems  tu  have  been  very  particular 
and  full  In  specifying  in  the  bill  of  excep- 
tions the  parta  of  the  record  necessary  for 
a  clear  understanding  of  his  cose,  but 
with  all  his  particularity. be  omitted  the 
main  part  of  the  record  which  would  en- 
able us  to  determine  whether  the  trial 
Judge  erred  in  tbe  grant  of  a  new  trial  or 
not.  The  defense  to  the  execution  was 
made  by  an  affidavit  of  Illegality,  and  tbe 
Judge  granted  a  new  trial  becauRe  he  had 
erred  In  finding  in  favor  of  tlie  Illegality; 
but  what  tbe  grounds  of  that  affidavit  of 
illegality  were  we  have  been  unable  to  as- 
certain from  this  record.  The  affidavit 
was  not  specified  In  tbe  bill  of  exceptions 
as  material,  and  consequently  was  not 
embodied  In  tbe  record  sent  up  by  the 
clerk.  Without  knowing  what  the 
grounds  of  Illegality  were,  we  cannot  de- 
cide whether  the  grant  of  a  new  trial  wa<i 
erroneous  or  not.  We  therefore  affirm  the 
Judgment  of  the  court  below.  Judgment 
affirmed. 


Rs&DT  V.  Bast  TKNNBBSBB,T.ftG.RT.Co. 
{Svpreme  Court  of  Chorgta.  Utj  87, 188t) 

Uuna  Aim  Huvaht  — ZTsazjauiDi— Qunriov 
VOE  THB  JnuT. 
Under  tbe  &ots  of  this  ease  it  was  error 

to  grant  a  noosait. 

{SyUatiut  by  the  Court) 

Error  from  superior  court,  Floyd  coun- 
ty; John  W.  Maddux,  Judge. 

W.  J.  Beedy  sued  the  Kast  Tennessee, 
Virginia  &  Georgia  Railway  C'»mpany  to 
recover  damages  for  personal  Injuries. 
Plaintitt  was  nonsuitedt  and  brings  error. 
Reversed. 

Wright  &  Harris,  for  plaintiff  In  error. 
W.  T.  Tiiriibull,  Dorsey  A  Howell,  and  A. 
O.  Bacou,  lor  defendant  In  error. 

Lumpkin.  J.  The  evidence  for  the  plain* 
tin  made  In  brief  the  following  case:  One 
Wood  was  In  the  employment  of  defend- 
ant, and  Reedy,  who  bad  been  employed 
by  him  as  a  laborer  iutransferringfrelght, 
was  instructed  by  Wood  to  asHlst  in  put- 
ting up  some  wires  for  defendant.  This 
Instruction  bad  been  given  at  the  request 
of  a  line  repairer,  to  whom  Wood  was  In- 
formed defendant's  superintendent  had  di- 
rected he  sbould  furnish  a  couple  nf  bands. 
There  was  evidence  to  authorize  the  In- 
ference that  this  repairer  was  the  servant 
of  the  defendant.  A  ladder  was  placed 
against  the  depot  wall,  and  extended 
some  eight  feet  above  tbe  roof .  Tbe  line 
repairer  directed  Keedy  to  take  some  wire 
and  carry  It  up,  which  Beedy  did,  but 
only  went  part  of  the  way  and  stopped. 
He  was  then  ordered  to  go  to  the  top  of 
tbe  ladder  with  the  wire,  but  refused  to 
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do  0Ok  The  repairer,  who  bad  be«i  bold- 
ing  the  ladder,  then  let  It  loose,  ran  Dp  It, 
pawed  Reedy,  taking  the  wire  tttim  him 
as  he  did  bo,  and  sprang  upon  the  roof, 
doing  so  in  such  a  manner  as  to  make 
the  ladder  fall  with  Beedy  to  the  ground, 
and  be  was  thus  injured.  Under  these 
facto  we  think  a  Jury  should  determine 
whether  or  not  Reedy  was  Injured  by  the 
negligence  of  a  co-employe  In  the  service  of 
deff>ndant;  whether  or  not  by  bis  own 
negligence  he  contributed  to  the  Injury; 
and  whether  or  not.  by  the  eserclae  of  or* 
dluary  caTe.be  coald  bare  prevented  It. 
Judgmmt  reversed. 


Campbell,  v.  Higoinbotham. 
(Supreme  Court  of  Georgia.   May  S7, 1801.) 

XXEOCTIOir  OP  DKBD— DUBEBS— iHS^BUOnoiTB. 

1.  The  evidence  being  entirely  Inanfflcient  to 
aathoTlie  the  veardiet,  It  shonld  be  set  aatde. 

8.  The  evldeDoe  allowing  that  tlte  deed  ta 
question  wu  executed  freely  and  voluntarily, 
and  there  being  no  testimoay  from  which  the 
lury  ooold  rigbtly  inter  that  it  was  the  reaolt  of 
aureaa  or  frand,  there  waa  nothing  to  warrant 
ttie  court  In  charing  upon  theae  snDjecta. 
(^Ualnu  ty  Lumpklriy  J.) 

Error  from  superior  court,  Floyd  cood- 
ty;  John  W.  Haddox,  Judge. 

Wrlj^t  A  AhBStindBr  and  Dabwy  A 
FoucM,  lor  plaintiff  In  error.  Deeta  A 
Smiib,  for  defendant  in  error. 

Judgment  reversed. 


Meeks  v.  State. 
(Supreme  Court  cf  Oeorgia.  Miqr  ST,  1801.) 
Bill  or  Bxaamon— SBanos  ow  Attoskst  Osn- 

BRAL. 

The  bill  of  azoeptions  In  this  case  having 
been  sOTved  upon  connael  employed  to  aaslit  the 
aolicltOT  ee&eral,  and  not  upon  the  latter,  as  the 
law  requirea,  the  writ  of  error  la  diamlaaed. 
Code,  S  43U;  Oliver  v.  State,  «6  Ga.  MS. 
(ayUatnu  hy  LufMein,  J.) 

Error  from  superior  court.  Paulding 
county;  John  W.  Maiidox,  Judge. 

a  D.  Pblilips  and  C.  D.  McGregor,  by  Q.  P. 
Roberts,  for  plaintiff  in  error.  A.Ricbard 
SOB,  Bol.  Gen.,  and  Tbonipaoa  Spiaka,  tor 
the  State. 

Writ  ol  error  dismissed. 


CoRLBT  V.  State, 
(Suprame  Court  qf  Oeorgku  Hay  S7,  USl.) 

iHTQXiaAnHe  LniuoBfl— Illboal  Salsi— Ifxw 

Tkiai* 

1.  NewIy-diacoveredevldfBice  to  discredit  the 
only  witness  for  the  state  Is  not  cause  fcnr  grant- 
ing a  new  trial  oyer  the  refasal  of  the  trial 
judge. 

2.  That  the  accused  refused  to  sell  Hqucff  to 
another  Is  not  adm^lhle  evidence  to  show  that 
be  did  not  sell  n>  a  particular  person  on  a  dliEar- 
ent  occarion. 

(Sytlabut  by  LumpMn,  J.) 

Error  from  superior  court.  Rockdale 
county;  Jahks  K.  Hines,  Judge. 

J.  R.  Irwtn  and  A.  C.  McCalla,  for  plain- 
tiff  In  error.  B.  Womaekt  Sol.  Gen.p  lor 
the  State. 

Judgment  affirmed. 


Poox.  V.  State. 

(Supreme  Court  ef  Georgia.  JUy  18,  isn.) 

HoMian»~JasTBUcTH>BS-^vmBmiB-^[«Hnr  kns 
New  Trux. 

1.  The  jury  having  found  a  vsrdiet  for  the 
offense  of  murder,  and  desiring  to  reoommend 
imprisonment  in  the  penitentiary  for  lit&  it  was 
prmm  for  the  court,  m  the  presence  of  me  Jury, 
and  at  thdr  request,  to  alloir  this  recommenda- 
tion to  be  pot  In  is<oper  form  by  the  solicitor 
general,  ana  thus  prepare  the  verdlot  fSr  slgna- 
tore  by  the  foreman. 

9.  A  request  to  oha^  with  rsfanmes  t» 
doubt,  with  no  qnaliflcatlon  aa  to  the  doubt  being 
reasonable,  was  properly  refused. ' 

8.  One  of  the  questions  in  grading  the  homi- 
cide being  as  to  whether  the  pistol  waa  reck- 
lessly fired,  with  crimiaal  indlflereuce  to  th» 
oonsequnnces,  it  was  not  necessary,  In  order  to 
oonstltnte  the  ofleose  of  murder,  that  the  aocased 
should  have  been  engaged  in  as  mtlawtol  aet 
at  the  time  of  IBring  it.  A  xeqneat  to  obaqce  th» 
lury,  the  whole  of  which  la  not  pertinent  and 
legal,  should  be  declined. 

4.  The  court  is  not  bound  to  tnstroot  the  Jury 
that,  when  the  proof  In  favor  of  tbo  socused  la 
stronger  and  more  direct  than  the  eridenoe 
against  him,  there  is  room  for  doebt,  and  tm 
ongbt  not  to  be  convicted. 

6.  Under  the  evidence  it  was  not  error  to  de- 
cline a  request  to  oharge  aeotlea  4S0S  of  the 
Code,  in  the  language  of  tnat  section,  oa  the  sub- 
ject of  homicide  by  misadventure.  The  pistol 
was  handled  In  awaytom&keit  dangerous  to  hy- 
standera,  and  so  hsndlfng  it  was  culpable  negu- 
gence. 

6.  It  was  not  enor  to  decline  to  eharge  tike 
abstract  jnoposltion  tliatwiieti  the  conduct  of 
the  aceuaed  u  equally  snsoeptible  of  two  oob> 
struotlons  the  one  in  favor  «  the  hypothesis  of 
iuDoceace  is  the  one  tbat  ought  to  be  adopted, 
there  being  do  conduot  in  evidence  specially  re- 
quiring the  application  of  this  principle. 

7.  A  statement  in  the  motion  for  a  new  trial 
that  the  court  allowed  evidence  to  go  to  the  jnrjr. 
over  objection  of  defendaot'a  oounsel.  relating 
to  a  subaeqaent  dlfBcnlty  with  another  partf, 
without  specifying  what  tbe  eridenoe  was,  i«  not 
sufBciently  full  and  certain  aa  a  basia  for  assign- 
ing  error;  more  especially  where,  according  to 
the  testimony  of  one  ot  the  state's  witnesses  as 
set  forth  In  the  teief  <tf  eridenoe,  the  difficult 
with  the  third  person  was  apparently  a  part  of 
the  res  geeUe  ox  the  bomiolae,  and  material  Id 
determiDing  whether  the  ahooting  was  willfnl  «r 
aooidental. 

8.  Though  one  may  have  a  pistol  at  a  churcb 
in  violation  of  the  statute  prohibiting  the  bear- 
ing of  arma  at  such  a  place,  and  though  he  may 
handle  the  pistol  negligently  and  discharge  ft 
intentionally,  thereby  committing  accidentally  a 
homicide,  yet  this  Is  not  necessarily  murder.  It 
may  be  involuntary  manalaiuditer  In  theoommis- 
aton  of  an  unlawful  act  The  qneatioa  weald 
depend  upon  whether  it  waa  a  re«Eiass  or  only 
a  negligent  shooting. 

9.  When  the  oouri  fails  to  oharge  fully,  to 
the  satisfaction  of  couns^  for  tbe  aocnaed,  on 
the  ]^aoner*8  statement,  atteatioa  shonld  be 
called  to  the  omission. 

la  Grounds  ct  obJeeUon  to  teaUiDOB^Bnat  be 
stated. 

11.  TSo  error  aa  to  othngronnds  of  ths  motiaa 
for  a  new  triaL 

(SyUtOnu  hy  the  Court.} 

Error  fn>m  superior  court.  Hall  eonnty; 
Carlton  J.  Wellbobn,  Judge, 

Indictment  of  Jesse  Pool.  Verdict  ol 
murder  In  the  flrat  d^ree.  Defendant 
brings  error.  Reversed. 

Fletcher  Si.  Jobnaoa,  tor  platntlB  In  «^ 
ror.  Howani  TAompsoa,  SoL  Qen.,  lor 
the  State. 
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LiTMKtN,  J.  1.  When  It  1b  thorunshly 
nnderstfMM!!  what  vnrdict  the  Jury  desire 
to  find,  there  can  be  no  pw^ble  error  or 
injury  to  any  one  in  allowing  the  solicitor 
general.  In  open  court,  at  their  reqoest,  to 
pot  tlie  verdict  1b  such  form  as  will  legal- 
ly express  the  finding  they  Trish  and  fn- 
tend  to  make.  Brantley  t.  State,  (Ga.) 
13  S.  E.  Rep.  257. 

2.  In  criminal  cases  the  Jnry  must  be 
satisfied  beyond  a  reasonable  doubt  of  de- 
fendant's gailt  bdore  he  can  b«  legally 
•convicted;  and  a  reqneflt  to  charge,  "It 
there  Is  any.donbt  as  to  whether  the  de- 
fendant is  gniltj,  It  U  the  daty  of  the  Jnry 
to  acquit," — was  properly  refused.  It  is 
not  necessary  that  the  Jury  should  be  sat- 
Infled  beyond  all  duubt  of  defendant'H 
{^ullt;  and  this.  In  eOect,  is  the  meaning  of 
the  chaTSS  reqoested.  With  doabts  about 
the  law  Jailes  are  not  concerned. 

3.  I*  liae  been  frequently  ruled  by  this 
«ourt  that,  unless  a  request  to  charge  the 
lary  Is  In  all  respects  pertinent  and  legal, 
ft  sbonld  be  dedlned.  Where  a  Kqueet  is 
Sn  part  proper  and  In  part  improper,  the 
court  caonot  glre  it  as  a  whole,  and  Is 
not  bouvd  to  separate  the  legal  portions 
-of  It  from  those  which  are  not  so.  The 
law  tnlera  gnllty  intention  from  reckless 
conduct;  and  where  the  recklessness  is  of 
floch  character  as  to  Justify  this  luference, 
ft  is  the  same  as  if  defendant  had  deliber- 
ately fnteoded  the  act  committed.  When, 
therefore,  one  recklessly  fires  a  pistol  with 
criminal  indifference  as  to  the  consequences, 
and  another  Is  killed,  It  Is  not  necessary, 
fn  order  to  constitute  this  killing  murder, 
that  the  accused  should  at  the  time  of  flr- 
ing  have  been  engaged  In  the  commission 
of  eome  snlawful  act,  Independent  of  and 
in  addition  to  the  reckless  firing  Itself. 
The  above  remarks  will,  we  think,  be 
«atficleHt  to  show  that  the  following  re- 
quest was  properly  refused:  '*It  the  de- 
fendant, when  his  pistol  went  off  and 
killed  deceased,  had  abandoned  or  was 
free  from  all  erll  intent,  it  could  not  be 
that  at  that  time  he  was  engaged  in  the 
comnafesiOB  of  any  unlawful  act;  bnt,  un- 
less at  the  time  of  the  killing  he  was  en* 
jpaged  Id  the  cammlsslon  of  an  unlawful 
act,  be  could  not  be  guilty  of  murder,  or 
<of  iDTolnntarjr  manslaughter,  in  the  com- 
mlaalon  of  an  unlawful  act.  If  a  man, 
thovsb  Intending  to  commit  an.  unlawful 
jiet,  abandons  his  Intent  to  do  so,  and 
afterwards  by  accident  kills  a  man,  the 
kilHng  is  not  murder;  nor  is  It  Involun- 
tary mani^aughter  in  rhe  commission  of 
an  anlawful  act.^  Underthls  request  the 
Jar}'  might  have  acquitted  defendant,  al- 
ttaongfa  satisfied  by  the  evidence  that  be 
vas  guilty  of  criminal  negligence  In  firing 
the  pistol  at  the  time  It  went  off  and 
killed  deceased, 

4.  When  the  court  properfy  charges  cou- 
ceralng  the  law  of  reasonable  doubt,  as 
was  dune  in  this  case,  it  Is  not  bound  to 
faatmct  the  Jury  as  Indicated  In  the 
fourth  bead-note.  It  Is  for  the  Jury  to  de- 
termine when  there  Is  reasonable  doubt  of 
dHfendant'H  gnflt,  and  not  for  the  cunrt 
to  inform  them  under  what  clrcaraatances 
there  is  or  is  not  room  for  such  doubt. 

5.  When  the  evidence  shows  conclusive- 
ly  that  the  detoadant  handled  his  platol  la 
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each  a  reckless  manner  as  to  make  It  dan- 
gerous to  by-etanders,  the  court  properly 
refused  to  charge  section  4302  of  the  Code, 
rtiatlng  to  thelaw  of  homicide  by  mlsad- 
ventore. 

6.  The  observations  made  above  In  ref- 
erence to  thefourth  head-note  are  also  ap- 
plicable here,  the  more  especially  as  the 
evidence  falls  to  show  any  conduct  on  the 
part  of  defendant  which  would  make  the 
req  uest  teferred  to  In  the  sixth  head  -note 
appropriate. 

7.  One  ground  of  the  motion  for  a  new 
trial  asrigns  as  error  the  court's  allowing 
evidence  to  go  to  the  Jury  relating  to  a 
subsequent  difficulty  betweeen  defendant 
and  another  party,  but  does  not  specify 
what  this  evidence  was.  We  are  there- 
fore nn^le  to  determine  whether  the  ad- 
mission ol  this  evidence  was  such  error  as 
would  require  a  new  trial  or  not.  It  ap- 
pears from  the  testimony  of  one  of  the 
state's  witnesses  that  after  the  killing 
defendant  did  have  a  difficulty  with  an- 
other person,  it  occurred  so  soon  after 
the  hoiulcide  as  to  be  apparently  a  part 
of  the  TPS  gestte  of  the  killing,  and  may 
have  been  material  in  determining  wheth- 
er the  shooting  was  willful  or  accidental. 
The  evidence  Just  referred  to  was  to  the 
effect  that  defendant  struck  and  shot  at 
a  by-stander,  who  appears  to  have  done 
nothing  but  reproach  him  for  having 
killed  deceased. 

8.  The  court.  In  effect,  charged  the  jury 
that  having  a  pistol  at  church  would  t>6 
an  unlawful  act,  and  then  added:  "Bat 
if  you  believe  he  had  a  pistol  under  sacb 
clrcamstances  as  rendeted  It  unlawful  to 
have  It,  and  that  he  fired  It  off  voluntari- 
ly. Intending  to  fire  it,  and  in  such  firing 
It  hit  Moon  and  killed  him,  then  be  would 
be  guilty  of  murder."  This  charge,  we 
think,  was  error.  It  amounted  to  in- 
structing the  Jury  that  unlawfully  having 
a  pistol  at  a  church,  and  there  killing  an- 
other with  It,  would  necessarily  be  mur- 
der if  the  firing  was  volnntary.  This,  In 
our  opinion,  was  stating  the  law  too 
strouRly  against  the  defendant.  If  the 
shooting  was  intentional,  but  sim^y  neg- 
ligent, and  resulted  in  the  death  of  an- 
other, which  was  not  intended,  it  could 
not  be  more  than  In  voluntaiy  manslaugh- 
ter. On  the  other  hand,  if  the  shooting 
was  intentional,  and  was  done  so  care- 
lessly and  recklessly  Hiat  the  law  would 
Imply  an  actual  Intention  to  kill  from  the 
mere  wantonness  of  the  act,  and  death 
resulted,  it  would  be  murder.  This  ques- 
tion was  not  properly  submitted  to  the 
Jury,  and  for  this  reason  a  new  trial  will 
be  ordered. 

9,10,11.  The  head-notes  state  all  that 
need  be  said  concerning  these  gronnds  of 
the  motion  for  a  new  trial.  Judgment 
reversed. 


MoHsieoN  et  aJ.  v.  Cohrn. 
{Supreme  Court  of  Georgia.   July  30, 180L.) 

Error  from  superior  court,  Fulton  coun- 
ty; Marshall  J.  CLi^BKB,  Judge. 

C.  T.  Ladaon  and  Halaey  A  Batetntin, 
forplalntiflin  error,  ^mmona  ACorrigaOt 
tor  defendants  In  error. 

Digitized  by  Google 


558 


SOITTHEASTEBN  BEPOBTEB,  Vol.  10. 


(G. 


Per  Cdriau.  There  was  no  abuse  otdls- 
cretlon  by  the  court  Ingrrantlnjcaflrat  new 
trial  In  this  case.  Judgment  atDrmeGl. 


FosTicR  et  al.  t.  Foster  et  a/.^Commla- 
alonerB. 

(Swpreme  Court  of  Oeorgia.   May  87,  ISSL) 

COUNTT  BOi.BD — Ck>RBEOTIOIf  OT  RKOOBD. 

1.  When  the  records  of  tbe  board  of  county 
oonuiitsslonera  fail  to  speak  the  truth,  th^  may 
be  corrected  by  an  order  nuTtc  pro  tunc  Code, 
saw. 

2.  This  case  is  controlled  by  TTiii^mi  y. 
Harris,  S4  Ga.  482,  11  S.  B.  Rep.  400 

{Syllalnu  by  Slmanona,  J.) 

Error  from  auparior  court,  Floyd  coun- 
ty ;  John  W,  Maddox,  Judge. 

Wrij^bt  &  Harris,  for  plalntifla  In  error. 
Dean  &  Smith  and  Seaboru  Wrigbtt  for  de> 
tendantH  In  error. 

Jodgment  afUrmed. 


Manodu  t.  Statb. 
(SupTBTM  Court  of  Georgia.  July  18, 1891.) 

BOBeUBT— POSBBSSION  OT  STGUN  FBOnsVT— 

Vebdict, 

1.  Recent  possession,  not  satisfactorily  ex 
plained,  of  goods  stolen  from  the  house  at  the 
Ume  the  alleged  burglary  was  eommitted,  may 
be  suffloient  as  a  basis  of  couvlotion  of  burglary, 
where  the  bui^lary  has  been  established,  and 
the  Jury  believe  from  all  the  evidence  beyond  a 
reasonable  doubt  that  the  accused  Is  the  guilty 
party. 

3.  On  a  trial  for  burglary  it  is  not  error  to 
refuse  to  receive  a  verdict  of  "guilty  of  receiv- 
ing stolen  goods,"  and  to  direct  the  Jury  that 
they  would  have  to  find  a  verdict  of  guilty  or  not 

guilty. 

8.  The  evidence  was  snfBclent,  and  there  was 
no  error  in  refusing  a  new  trial. 
(SuUatua  by  Oie  Court.) 

Error  from  auperlor  court,  Troup  coun- 
ty; Sampbon  W.  Harrib,  Judge. 

Indictuii-nt  of  Taylor  Mnngnm  for  bors- 
lary.  Verdict  of  guilty.  Detoidant  brings 
error.  Affirmed. 

if.  E.  Ware,  T.  H.  Whitaker^  and  D.  J. 
Qafftiey,  for  plaintiff  In  error.  T.  W.  AU 
ktnaoa,  Sol.  Gen.,  for  the  State. 

Blbcklbt.  C.  J.  1.  Tbe  grounds  on 
whlcb  tbe  motion  for  a  new  trial  were 
rrated  appear  In  tbe  reporter's  statement. 
The  substance  of  tbat  partotthecharge  ot 
tbe  court  complained  of  la  tbat  recent  poa- 
sesalon  of  tbe  atolen  gooda,  not  aatlafac- 
torlly  explained,  may  be  sufflclent  to  cod- 
Tlct  of  burglary  If  tbe  burglary  la  other- 
wise proved,  aud  the  Jury  believe  from  all 
the  evidence  beyond  a  reasonable  doubt 
that  the  accused  la  the  guilty  party.  As 
the  court  dletiuctly  stated  In  connection 
with  tbia  proposition  tbat  mere  "naked 
unexplained  poaaeaalon  of  stolen  goods 
alone  will  not  authorize  a  convictioD  of 
burglary."  tbe  reqaeat  to  charge  tbafun- 
explained  possession  of  stolen  goods  does 
not  of  itself  authorize  a  conviction,  but  la 
a  circumstance  for  the  jury  to  canBider,"* 
was  virtually  complied  with.  Tbe  truth 
la  that  what  wwuld  or  ought  to  he  tbe  ef- 
fect of  unexplained  poBSGaalon,  standing 
alone,  la  a  quoHtlon  In  tbe  nature  ot  an 
empty  abstraction,  tor  In  practice  tbe  fact 


of  possenlon  Is  nsaally  connected  witta 
other  facta  throwing  more  or  less  light  on 
tbe  general  question  of  the  prlsoner'a  guilt 
or  Innocence.  In  one  case  the  posaef>alon 
may  count  for  much  more  than  in  anoth- 
er. Speaking  generally,  if  it  la  recent  and 
unexplained,  or  falsely  explained,  the  Jury 
may  treat  It  ae  anfHcient  to  Identify  tbe 
guilty  party.  But  to  do  tfala  tbey  moat 
be  convinced  from  other  evidence  tbat  a 
burglary  baa  been  committed,  and  tbe 
whole  evidence  taken  together  mnat 
leave  no  reasonable  doubt  upon  their 
mtnda  that  the  person  on  trial  waa  tbe 
burglar,  or  one  of  the  burglars,  it  tlie  ol- 
fenae  waa  committed  by  several.  As  we 
construe  the  charge  given  in  tbia  caae,  it 
was  in  harmony  with  tbia  view.  It  left 
to  the  Jury  tbe  valuation  of  tlie  tact  of 
poaaesalon  in  the  particular  case,  and  In 
its  true  relatlfin  to  the  evidence  aa  a 
whole.  The  same  legal  thought  may  be 
expressed  In  many  ahades  and  variations 
of  language,  and  we  think  what  the  court 
aald  lu  this  instance  la  not  in  conflict  with 
the  meaning,  properly  understood,  ot  any 
prevloua  decision  of  this  conrt.  Falvey 
V.  State,  85  Ga.  157,11  S.  E.  Rep.  607;  Har- 
ris V.  State,  84  Ga.  269, 10  S.  E.  Bep.  742; 
Wynn  V.  State,  81  Ga.  744,  7  S.  B.  Rep.  689; 
Grimes  v.  State,  77  Ga.  762;  Davis  v. 
State.  70  Ga.  16;  Harrison  v.  State,  74  Ga. 
802;  Lundy  v.  State,  71  Ga.  360;  McGro- 
derT.  State,  Id.  864;  Bryan  t.  State,  82 
Ga.  170:  Phillips  t.  State,  66  Oa.28;  WO- 
son  V.  State.  55  Ga.  324. 

2.  It  is  not  contended  tbat  a  verdict  uf 
guilty  of  receiving  stolen  goods  waa  a 
flndiiig  upon  any  issue  involved  in  tbe  in- 
dictment; but  the  motion  for  a  new  trial 
suggests  that,  as  the  Indictment  charged 
larceny  from  the  buuae  aa  well  as  burglary, 
tbe  direction  ot  the  conrt  to  find  a  verdict 
of  guilty  or  not  guilty  was  Improper.  It 
does  not  appear,  however,  tbat  tbe  atten* 
tiun  of  the  court  was  called  to  tbe  doable 
aspect  of  tbe  Indictment,  ortbnt  an  appro- 
priate charge  with  respect  tn  each  of  the 
otfeusesltallegedhadnot  been  given.  The 
brief  of  counsel  aaya,  "A  question  possibly 
arises  whether  bringing  in  a  verdict  ^ 
guilty  of  re4!elvlng  atolen  goods  waa  not 
an  acquittal  of  tbe  chanca  <^  barglary;* 
and  Jordun  v.  State,  22  Ga.  658,  Is  cited. 
But  In  that  cnae  tbe  verdict foond  volun- 
tary manalaughter  on  an  indictment  for 
murder.  The  offense  found  waa  covered 
by  the  Indictment,  and  tbe  verdict  waa  re- 
ceived. Here,  on  the  contrary*  the  ollense 
which  the  lury  attempted  to  find  in  tbe 
first  Instance  was  not  covered  by  the  in- 
dictment, and  tbe  improper  finding  waa 
rejected  by  the  conrt  as  unwairanted  by 
law.  There  la  thus  nothing  analosoas  in 
the  two  cases. 

8.  The  statement  ot  the  accused,  as  It 
cornea  to  us  In  the  record,  thougti- proba- 
bly false  in  some  reapects,  and  not  a  fnll 
diacloaure  ot  tbe  whole  trntb,  makes  on 
our  minda  a  strong  Impression  that  tbis 
man,  even  if  guilty  of  some  offense,  may 
nut  be  guilty  of  burglary.  But  tbe  jury 
did  not  credit  his  statement,  and  they  are 
made  by  law  the  exclnalve  judges  of  its 
credibility.  Besides,  it  la  altogether 
probable  on  general  principles  tbat  their 
estimate  of  it  to  mach  more  reliable  than 
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our  own.  With  the  statement  dlarredlted 
there  was  evldencp  to  \vn  rran  t  the  verdict, 
and  the  court  did  not  err  In  retiiBlng  a 
new  trial.  Judgment  afflrmed. 


Stafford  r.  Maddox. 
(Supreme  Court  of  Otxrrgia.  July  18.  ISBl.) 
VATn-ConBSBB— RioHT  TO  Back  Water  —  CoK- 

TRAOT— RbB  ANDDIOATA. 

1.  A  finding  in  ft  former  suit  for  the  plain- 
tiff, though  for  nominal damaM only,  is  not  oon- 
dnaWe  in  favor  of  the  defendant  u  to  anything 
inyolved  in  the  present  controversy. 

2.  A  right  established  by  contract  to  back 
water  in  a  stream  to  the  height  which  an  exist- 
ing dam  woald  raise  it  does  not  necessarily  con- 
fer a  right  to  back  the  water  as  high  as  a  sub- 
sequent dam,  located  higher  np  the  stream,  will 
back  it,  althongh  the  top  of  the  subsequent  dam 
may  l>e  on  a  level  with  the  topof  theformer  dam. 
The  width  of  the  two  dams,  and  the  conforma- 
Uon  of  the  land  on  theshore  lines,  may  cause  In- 
eqaallty  In  Uie  eiEect  of  the  dams  In  backing  the 
water. 

(^SyUabua  hy  the  Court.) 

Error  from  aaperlor  coart,  Whitfleld 
county;  Thomas  W.  Milnkr,  Judge. 

Action  lor  damagea  by  Henry  M.  8tat- 
furd  Ofcalnat  Martha  H.  Maddox,  Judg- 
ment forplalntlff.  Defendant biingserror. 
Revemed. 

McVutcben  A  Shumate,  lor  plaintiff  in 
error.  ThoB.  B.  Jouea  and  B.  J.  A  J,  Mc- 
Camy,  for  drfendant  in  error. 

Blrcklbt,  C.  J.  1.  It  was  error  for  the 
eonrt  to  charge  the  Jury,  in  effect,  that, 
If  the  recovery  by  the  plaintiff  In  a  former 
snlt  waa  fornoinlnal  damages  only,  then 
the  verdict  In  that  case  would  be  cunclu- 
slve  that  there  waa  no  substantial  damage 
at  any  time,  and  the  jury  abonld  Hnd  for 
the  defendant.  The  present  action  was 
brouKht  seven  or  eight  years  niter  the  for- 
mer one.  Why  should  the  failure  of  the 
plaintiff  to  prove  any  actual  damage  on 
tbe  trial  of  bis  first  action  cut  him  oft 
from  Bbowlng  that  he  SDStalned  such 
damage  afterwards,  and  before  Instltnt- 
Ing  the  second?  The  second  action  does 
not  apply  to  the  same  period  of  time  In- 
volved in  tbe  first;  and,  asthe  first  result- 
ed In  a  finding  for  the  plaintiff,  that  find- 
ing surely  could  not  be  conclusive  In  favor 
of  the  defendant  aa  to  anything  Involved 
In  tbe  present  controversy.  It  seems  to 
ns  that  Its  noncluslveness,  If  It  has  any 
which  affects  this  case,  would  all  be  in  fa- 
vor of  the  plaintiff,  and  would  extend  to 
thR  right  of  recovery,  leaving  the  quan- 
tum of  dnmages  dependent  entirely  upon 
other  evidence  antl  tbe  doctrine  of  puni- 
tive damages.  1  Bill.  Tort*. 608.  For  the 
Jury  to  find  for  the  defendant  In  a  second 
action  for  a  continuous  tort  because  on- 
ly nominal  damages  werefonnd  Intfaefirst 
action  would  be  very  remarkable.  Why 
DOT  find  at  least  nominal  damages  again 
and  again,  so  long  aa  the  plaintiff  by 
euccesfllve  actions  seeks  to  vindicate  his 
right,  though  he  may  fall  to  prove  actual 
damage?  Nothing  Is  needed  but  a  rigbt 
In  the  plaintiff,  and  some  Invasion  of  that 
right  by  the  dtfendant.  Cuiie.  SS  2243. 
80tt5,  3070:  1  Sedg.  Dam.  59  97-99. 

2.  As  the  dam  now  complained  of  Is  nel- 
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ther  the  same  dam  by  which  the  water- 
rights  ot  the  defendant  were  measured  In 
the  several  deeds  of  conveyance,  nor  lo- 
cated at  the  same  place,  but  Is  altogether 
a  different  dam,  and  lorated  higher  up  the 
stream,  perhaps  the  actual  performanca 
of  the  flrstdam  In  the  way  of  backing  wa- 
ter would  be  the  safbr  limit  of  the  defend- 
ant's right  to  back  the  water  by  thesecond 
dam.  What  would  be  the  capacity  of  the 
first,  had  It  been  made  tight,  would  necea- 
sarlty  be  more  or  less  matter  of  conjecture; 
but  what  It  actually  did  while  In  Its  best 
condition  would  be  susceptible  of  proof. 
It  may  be  that  there  waa  a  right  to  Im- 
prove and  tighten  that  dam,  or  to  build  a 
new  and  better  one  in  the  same  place ;  but 
that  right  was  never  exerclseil,  nor  can  It 
be  certainly  known  what  Increase  In  the 
height  of  the  water  woald  have  resulted 
from  all  the  favorablechanges  Inthatdam 
which  were  practicable,  'such  changes  nev- 
er having  been  mode.  But  concedlngthat 
the  new  dam  might,  though  located  high- 
er up  the  stream,  be  allowed  to  raise  the 
water  not  only  as  high  as  the  water  had 
ever  been  raised  by  the  old,  but  as  high  as 
the  old  dam  would  have  been  capable  of 
lalslng  It  had  It  been  put  In  the  best  pos- 
sible condition.  It  was  error  for  the  court. 
In  Its  charge  tn  the  jury,  to  asaume  that 
If  the  new  dam  was  only  of  the  same 
height  as  the  old  one  the  two  would  be 
equally  capable  of  affecting  the  lands 
above  by  overflow.  Two  dams,  them- 
selves equal  in  height,  located  at  different 
placra  on  the  same  stream,  would  not  nec- 
essarily equally  retard  the  escape  of  wa- 
ter. The  difference  In  their  width  and  In 
the  conformation  of  the  land  on  the  shore 
lines,  and  various  other  local  conditions, 
mtghtcanae  Inequalityln  thelrcapaeltyfor 
detaining  and  bucking  water,  and  for  In- 
juring thereby  the  lands  above.  Instead 
of  assuming  equality  as  matter  of  law, 
the  question  whether  there  would  be 
equality  or  inequality  in  the  given  In- 
stance Is  one  ol  fact  for  determination  by 
the  Jury.  Where  the  old  dam  and  the 
new  are  on  the  same  ground,  and  other 
conditions  are  equal,  the  rule  announced 
hy  the  court  would  probably  be  correct. 
Baker  v.  McQuIre,  5S  (la.  245;  Magulre  v. 
Baker,  57  Ga.  109;  Manufacturing  Co.  v. 
Neeae,  54  Ga.  459.  The  court  erred  in  not 
granting  anewtrial.  Judgmentreversed, 


Maddox  v.  Statb. 
(Supreme  Court  of  Qeorgla.   July  8, 1891.) 

FORORRT  OF  LiCEXBE  AS  TeACBEK. 

No  provisIOQOf  thePeaalOodeof  this  state 
makes  it  an  offense  to  utter  and  publish  as  true 
a  false  and  fraudalent  certiUcate  or  license  is- 
sued by  the  county  school  commissioner  to  a 
teacher. 
(SyUobtM  by  the  Covrt, ) 

Error  from  superior  court,  Houston 
county;  A.  L.  Millbr.  Judge. 

Indictment  of  J.  W.  Maddox,  a/Zas  W.  J. 
Maddox,  for  forgery.  Verdict  of  guilty. 
Defendant  brings  error.  Reversed. 

L.  J.  Qartrell,  J.  T.  Spence,C.  H.  Brand, 
and  HHirlaOB  &  Peeples^  for  plaintiff  In  er- 
ror. W,  H,  Felton,  Jr.,  Sol.  Gen.,  fur  the 
State. 
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Blecrlbt,  C.  J.  The  first  section  of  the 
Mrenth  dtTlslnn  of  the  Penal  Code  ennmer- 
ate-i  certain  lastramenta  of  wrltlna:,  and 
deals  with  falsely  and  fraud  alently  mak- 
ing, toTf^ne,  altering,  or  connterfelting  the 
same,  cansliig  or  procuring  It  to  be  done, 
or  willlnjEly  aiding  or  assisting  In  the  do- 
ing thereof,  by  any  person  or  persons, 
end  proceeds  as  follows:  "Or  shall  ufter 
or  publish  as  true  any  false,  fraudulent, 
forsed,  altered,  or  counterTeited  audited 
eertitlcute,  goTemor'a,  president's,  speak- 
tr's,  public  ottlfer*8,  court's,  orotherduly- 
uuThorlzeil  pernon's  certificate,  draft,  war- 
rant, or  order,  su  as  aforesaid  Issued,  or 
purporting  to  have  been  issued,  or  any 
deed,  will,  testament,  bond,  writing  ob- 
ligatory, bill  of  exchange,  promissory 
note,  or  order  tor  money  or  gouda.  or  oth- 
er thing  or  tilings  ol  value,  or  any  acquit- 
tance or  receipt  for  money  or  goods,  or 
other  thing  ur  things  of  value,  or  any  In- 
dorHeinent  or  assignment  of  any  bond, 
writing  obligatory,  liill  of  exchange, 
promissory  note,  or  order  for  money  or 
gw>d8,  or  other  thing  or  things  ol  value, 
with  intent  to  defrand  the  said  state,  pab- 
Ilc  ofDeers.  courts,  or  peraons  authorised 
as  aforesaid,  or  any  otlier  person  or  per- 
sona whatsoever,  knowing  the  same  to  be 
so  fnlsety  and  fraudulently  made,  forged, 
altered,  or  counterfeited.  Every  such  per- 
son so  oRendlng.  and  being  thereof  law- 
fully convicted,  shall  be  punished  by  Im- 
prisonment and  labor  in  the  penitentiary 
for  any  time  not  less  than  tour  years  nor 
longer  than  ten  years. "  Code,  §  4442.  By 
the  act  of  October  27.  1987,  relating  to 
common  schools,  the  county  board  of  edu- 
cation are  authorized,  upon  the  report 
and  recommendation  of  the  county  school 
commissioner,  to  grant  to  applicants 
licenses  as  teachers.  Acta  1887.  p.  76,  5 
In  practice  It  would  seem  that  the  Issuing 
of  Ucenses  granted  by  the  board  devolves 
opon  the  cuanty  school  commissioner  as 
their  secretary  and  executive  officer.  No 
form  appears  to  be  prescribed  by  statute, 
the  whole  subject  of  prescribing  forms  be- 
ing committed  by  the  sixth  section  of  the 
above-cited  act  to  the  state  school  coro- 
misaloner;  but  it  maybe  assumed  that 
the  form  rightly  In  use  is  that  of  a  certifl 
.cate  signed  by  the  county  commissioner. 
Penal  laws  are  to  be  construed  strictly, 
and  we  think  It  would  be  too  great  a 
strain  to  bring  an  Instrument  which  the 
statute  denominates  a  "license"  under  a 
penal  law  relating  to  certificates,  merely 
becamte  the  form  la  which  the  license  hap- 

Eens  to  be  cast  Is  tbatof  acertlflcatemade 
y  a  public  ofBcer.  Besides,  reading  the 
language  which  we  have  quoted  above 
from  the  Penal  Code,  and  construing  It  by 
its  context,  we  think  the  certificates  there- 
in relerred  tu  are  such  as  relate  to  money, 
property,  or  things  of  value.  None  of  the 
enumerated  Instruments  are  of  like  genus 
or  species  with  licenses,  which  are  Issued, 
not  as  evidence  of  a  right  to  money  or 
pn>perty,  but  as  evidence  of  competency 
or  qunllflcatlon  to  engage  In  the  business 
of  instruction.  Tlie  mere  absence  of  any 
other  provision  from  the  statute-book 
which  will  reach  the  nefarluus  practice  of 
ntteriug  or  publishing  as  true  an  altered 
license  will  not  authorise  an  extension  by 


construction  ot  the  provision  quoted,  in 
order  to  make  It  comprehend  such  a  ease. 
Perhaps  It  Is  a  casual  omission  in  seetloD 
4461  of  the  Code  that  It  does  noC  provide 
fox  uttering  or  puMlsbJag  as  true,  as  well 
as  for  forging  or  altering,  any  writing 
whatever,  not  elsewhere  enumerated.  If 
tk is  Indictment  had  been  toralteriosthe 
license,  It  would  doubtless  have  been  good 
under  this  section,  but  we  know  of  no 
statute  which  makes  It  penal  to  utter  or 
publish  as  true  au  altered  teacher's  lIceDSe 
issued  by  tbe  county  school  commissioner 
or  by  any  other  p«>r8on.  The  court  erred 
in  not  sustaining  the  demurrer  to  tbe  in- 
dictment. J  ndgment  reversed. 

Ldupkin,  Jm  not  preBl4Ung. 


Fakhrrb'  Loah  ft  Trust  Co.  t.  Caiidlkb 

et  Hi. 

(Suprems  Oomt  of  Qeorgia.   May  6,  ISBl.) 

CoKSTBUOTioir  or  R4Hjtou>— Goxniumns*  Iduis 
— Froobbdihob  to  PsarBcr. 

1.  Bv  seotion  1979  of  the  Code,  contraeton  t« 
balld  railroads  aro  entitled  to  liens  apoa  sadi 
rallFoads,  but  each  lien  Is  upon  tbe  whole  rail- 
road to  which  tt  applies.  There  Is  no  provisioa 
of  law  allowing  a  contractor  to  tot  up  and  m- 
force  a  lien  upon  a  part  of  any  railroad,  though 
auQh  part  may  be  all  of  the  road  which  he  oon- 
struated  or  aided  to  construct 

2.  Ab,  under  section  1990  of  the  Code,  tha 
verdiot  musi  set  forth  the  Hen  allowed,  add  the 
judgment  and  executlonmust  beawarded  acoord- 
iogiy,  a  verdict  and  tud(ineat  whidi  attempt  to 
set  op  and  enforoe  a  lien  apou  a  apecifled  poctioo 
of  a  railroad  are  void  upon  their  face,  so  far  as 
the  contractor'A  special  lien  is  concemod. 

8.  A  verdict  describing  the  lien  intended  to 
be  allowed  thnetv  la  these  terais:  **Tbat  the 
pialntUt  have  a  ll«i  aa  a  oontractor  toboild  rail- 
roads apon  that  part  of  the  Oaineavllla  and 
Dahiouega  Railroad  from  Ita  termmns,  in  tbe 
cit?  of  Uainesville,  to  the  Cbattahoocbee  river, 
in  Hall  county,  including  Its  ligkt  of  way,  road- 
bed, depot  grounds,  ana  all  other  nroperty  be- 
longing to  said  railroad  company,  for  tbe  sam 
aforesaid, "  etc., — does  not  set  up  a  lien  upon  tbe 
whole  railroad  referred  to,  but  only  attempts  to 
do  BO  upon  the  part  artending  froai  QataoHms 
to  the  Chatta hooc hee  river. 
(Sj/UdhtM  by  tke  Court) 

Error  from  superior  court.  Hall  county ; 
Q.  H.  Prior,  Judge  pro  bac  vice. 

Contest  between  the  Farmers'  Loan  ft 
Trust  Company  and  Allen  D.  Candler  and 
another  to  establish  priority  ot  claims 
against  the  Gainesville  ft  Dahlon^u  Rail- 
road Company.  Judgment  for  Candler. 
The  trust  company  brings  error.  Be- 
versed. 

Calbouttt  Kinfe  Jt  Spalding^  Reld  Jk 
Stewart,  and  H.  U.  Dean,  for  plaintiff  tn 
error,  il.  H.  Baker,  W.  P.  Prtce.J.  B.  Bstea, 
and  S.  C.  Dunlap,  lor  defendants  In  error. 

Ldmpkin,  J.  The  Gainesville  ftDablon- 
ega  Railroad,  Including  Its  right  ol  way. 
franchises,  and  all  other  property,  was 
sold  as  a  whole  by  a  receirer  dtdy  ap- 
pointed. A  contest  arose  over  the  pro> 
ceeds  of  thesale.  A.  D.  Candler  claimed  the 
same  upon  a  Judgment  foreclosing^  a  con- 
tractor's lien,  and  his  right  thereto  was 
contested  by  the  Farmers*  Loan  ft  Trust 
Company,  who  claimed  under  a  mortgage 
or  deed  of  trust  securing  certain  bonds 
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whlcli«had  been  Issoed  by  the  raflroad 
company.  The  tDDd  was  Dot  safflcieDt  to 
Batlsfy  the  claims  of  both.  The  case  was 
submitted  to  the  decision  of  the  court  up- 
on the  finding  of  a  Jury  on  certain  ques- 
tions of  tact  and  a  statement  of  tacts 
agrreed  upon  by  the  parties.  The  result 
was  n  decision  In  favor  of  Candler.  The 
eontroIllDS  qoestlons  made  by  the  record 
are  those  set  forth  and  adjudicated  in  the 
head-notes. 

1.  An  examination  ol  section  1979  of  the 
Code  will  show  that  It  does  not  contem- 
^ate  a  Hen  upon  a  portion  of  a  railroad. 
The  language  plainly  and  unmistakably 
means  that  the  Hen  thereby  given  to  a 
contractor  to  build  raflroads  must  be  up- 
on the  whole  road.  It  the  law  were  others 
wise  on  this  subject.  It  would  be  Impolitic 
and  impracticable,  and  would  often  lead 
to  dtaastrouB  cottBeqnences.  To  sell  a 
raflroad  in  detached  portions  woold  at- 
trrly  destroy,  or  greatly  (Hmlnlab,  the 
▼aloe  of  the  entire  property;  and  yet  this 
would  Inevitably  result  If  a  contractor 
could  have  a  lien  upon  a  part  only  or  a 
railroad,  and  enforce  the  same  by  ]udg- 
meot  and  sale.  We  quote  the  following 
apt  language  from  Knapp  v.  Railway  Co., 
7Amer.  A  Eng.  R.  Caa.  SW:  "A  rallroctd, 
with  its  depots,  bridges,  and  other  appur- 
tenances. Is  no  less  an  entirety  than  a 
dwelllng-boQse,  with  Its  kitchen,  Itschlm* 
neys,  and  Its  door-steps;  and  yet  no  one 
has  ever  supposed  that  a  mechanic's  Hen 
could  be  enforced  agalust  the  door-steps 
or  chimneys  ot  a  dwellfng-honBe,  or  that 
they  eoald  be  sold  and  removed,  to  the 
ntter  destmeUon  frf  the  whole  property.  ** 
The  salt  bronght  by  Candler  for  the  fore- 
closnre  ot  bis  Hen  contemplated  a  Judg- 
ment of  foieclosure  against  the  whole 
road,  but  the  verdict  and  Jndgment  there* 
nn  covered  only  that  rart  of  the  railroad 
lying  between  Galnesvflto  and  the  (Aatta- 
hoochee  river. 

3.  Sectfon  IWO  of  the  Oode,  pro  vldlng  for 
the  foreclosnre  of  liens  on  real  property, 
declares  that*  If  theHen  Isanowed,  the  ver- 
dict shall  net  It  forth,  and  the  Judgment 
and  exeentlottbeawardcdaccordingly.  It 
follows  from  wbat  has  already  been  said 
that  a  verdict  and  Jndgmmt  attempting 
to  set  np  and  enforce  a  Hen  upon  a  speci* 
fled  portion  ol  a  railroad  are  void  upon 
their  face,  ao  far  as  tlie  special  Hen  Is  con- 
cerned :  and  therefora  the  money  in  court 
eonld  not  legally  he  awarded  to  Candler 
vpon  his  Judgment, considered  an  a  special 
Hen. 

S.  It  was  contended  that  the  language 
of  the  verdict  and  Judgment  purporting  to 
establish  Candler's  special  Hen  extended  to 
and  covered  the  eotlre  railroad  and  Its 
property.  This  lanKaage  Is  quoted  In  the 
thtra  bead-note,  ana  we  think  a  fair  con- 
struction of  it  leads  to  the  conclusion  that 
It  covers  only  that  part  of  the  railroad 
situated  between  Gainesville  and  the 
Chattahoochee  river,  and  the  property 
Immediately  therewith  connected.  The 
wordi*.  "Including  Its  r^t  of  way,  road- 
bed, depot  groands.and  all  other  propnty 
belonging  to  said  railroad.'*  mnst  be  con- 
strued with  the  words  preceding  them, 
vte.,  'that  part  of  the  Gainesville  and 
Dahlonega  Railroad, "  etc. ;  and  the  obvl- 
T.ltf8.B.no.28— 86 
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ons  meaning  Is  that  the  Items  of  property 
following  the  word  "Including"  are  those 
only  which  are  situated  within  the  limits 
designated. 

The  court  bdow  did  not  consider  or  de- 
termine whether  or  not  Oandl«r*N  Judg- 
ment, considered  mer^  as  a  general  Mm 
on  the  railroad's  property,  was  superior 
to  the  mortgage,  but  adjudged  that  his 
special  lien  as  &  contractor  to  build  rail- 
roads was  lawfully  foreclosed,  and  that 
bis  Judgment  was  valid,  as  such,  agalost 
thR  property,  and  entitled  to  take  the 
money.  This  ruling,  we  think,  was  error, 
and  the  )adgment  ot  the  court  below  la 
therefore  reveraed.  Judgment  rsTenwd. 


Cbattok     mLr.  Spnz.LOCK  et  al. 

(<9uprenw  Oourt  ofOwrifia.  Maj  37, 188L) 
AnoaxBT  urn  Ounrr— Stmst  urn  LtABiuTns, 
An  attorney  who  brings  an  e^aitable  peU- 
Uon  to  manhal  and  administer  the  assets  of  a 
oorporatlon,  and  who,  by  a  oonsant  decree,  Is 
paid  iot  bis  sarrioea  by  the  oomratlon,  so  far 
represeuu  it  that  heeaanot  poronase  itapmpectj 
f(v  tUmseU  at  a  leosivsc'a  sale  at  a  groaaly  Inao- 
equate  prloe. 

iSytUUnu  by  the  Court.) 

Error  from  superior  court,  Floyd  eonn- 
ty;  John  W.  MAimoz,  Judge. 

Action  by  J.  R.  Craytun  and  another 
against  James  H.  Spnllock,  receiver,  and 
another,  to  set  aside  a  receiver's  sale. 
Judgment  ford^endonts.  PlaintifhbrlDg 
error.  Reversed. 

NunnaU^  A  I9eal,  for  plalstlflii  In  error. 
Wiigbt  A  Harris,  for  dnendanta  In  error. 

LnifPKiH,  J.  Messrs.  Wright  &  Harris, 
as  attom^s  tor  one  Lattner,  for  the  use 
of  Kobn  et  ah,  filed  an  equitable  petition 
against  the  Rome  Nail  Manufacturing 
Company,  praying  for  a  Judgment  against 
the  coiporaUoD,  and  also  for  the  appoint- 
ment of  a  reeelver  to  take  charge  of  and 
WAX  Its  aasets.  No  teststanee  was  made 
to  the  appointment  ot  a  receiver,  and  aft- 
erwards a  consent  decree  was  rendered  la 
the  case,  directing  the  sale  of  the  proper- 
ty ol  the  corporation  by  the  receiver,  and 
also  providing  that  the  firm  of  Wright  & 
Harris  be  paid  out  of  the  proceeds  ut  the 
sale  for  their  services  In  bringing 

the  petition,  etc.  Afterwards  the  receiver 
sold  the  property  In  gross,  Including  all 
its  real  and  personal  aHsets,  to  H.  M. 
Wright,  one  of  the  firm,  for  9250,  his  being 
the  only  bid.  The  evidence  Is  somewhat 
conflicting  as  to  the  actual  value  ot  the 
property,  but  It  was  undoubtedly  worth 
at  feast  f  l,fiOO,  and  probably  much  more. 
After  the  sale,  Craytun,  as  president  oltha 
company,  and  others,  directors  andstock- 
holdera  therein,  filed  their  motion  to  set 
aside  the  sale  made  by  the  receiver,  al- 
leging, among  other  things,  that  they  un 
derstood  that  the  proceedings  Instituted 
by  Wright  &  Harris  were  Intended  for  the 
benefit  of  all  parties  interested,  and  that 
these  attorn^  really  repreaented  therein 
tiie  corporation  and  all  others  concerned ; 
that  for  tbesA  reasons  no  objection  had 
been  made  to  the  appointment  ot  a  re- 
ceiver or  the  sale  ot  the  property;  and 
that  they  laHed  to  attmd  the  saM^  tnUj 
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belleTiDg  that  their  rights  would  be  pro- 
tected  In  b]1  respocta  by  Messra.  Wriffut  & 
Harris.  Id  their  anBwer  reepondeDts  de- 
nied that  Wright  &  Harris  were  attor> 
neys  tor  movantr  or  the  corporation,  or 
that  they  were  under  any  obligation  to 
protect  their  interests;  and  alleged  that 
they  represented  Lattner,  for  the  use  of 
Kohn  et  ah,  and  none  others,  In  brinsrlns 
the  petition,  and  In  the  proceedings  had 
therennder.  On  the  hearing  the  evidence 
was  voluminous  and  quite  conflicting  as 
to  the  relations  existing  between  Messrs. 
Wright  &  Harris  and  the  corporation, 
or  the  movants  In  the  present  case,  with 
respect  to  the  petition  for  receiver,  etc. 
In  the  view  we  take  of  this  case,  it  Is  nn- 
DPcerisary  to  determine  the  Issues  of  fact 
made  by  the  motion  and  answer,  and  the 
evidence  offered  in  support  of  each.  One 
undlftpnted  fact  appears,  vis.,  that  Messrs. 
Wright  &  Harris  obtained  a  decree,  to 
which  all  persons  Interested  consented, 
and  of  which  th^y  accepted  the  benefit,  pro- 
Tldiag  that  tbey  should  be  paid  for  their 
services  out  of  the  proceeds  ot  the  sale  of 
the  property  of  this  corporation  to  be 
made  by  the  receiver  whose  appointment 
they  had  obtained.  This  fact  established 
Buch  a  fiduciary  relation  between  them 
and  all  the  stockholders  as  will  pmclode 
one  of  these  attorneys  from  buying  the 
property  for  himself  at  the  receiver's  sale 
at  a  prtce  which  represented  but  a  small 
percent,  of  Its  actual  valne.  An  unbrok- 
en  line  of  anthorltles,  both  in  EuKlaud 
and  In  America,  establishes  beyond  ques- 
tion the  doctrine  that  when  an  attorney 
Is  Intrusted  with  UtlKation,  the  comhictof 
proceedings,  or  the  management  of  any 
buBiness  in  which  he  is  under  the  slightest 
obligation  to  look  after  and  protect  the 
interesla  ot  others,  he  will  not  be  per- 
mitted to  derive  therefrom  any  personal 
benefit  which  conflicts  in  the  least  degree 
with  that  obligation  and  the  protection 
of  those  Interests.  Without  dlBCUSsiog 
the  other  questions  made  by  the  record, 
we  are  entirely  satisfied  that,  tor  the  rea- 
son stated  above,  Che  court  erred  inr  con- 
firming this  sale  and  in  refoslng  to  grant 
en  order  setting  It  aside.  The  Judgment 
In  reversed,  with  direction  that  the  sale 
be  set  aside  upon  the  amount  paid  by  Mr. 
Wright  under  his  bid  being  refunded  to 
him.  Judgment  reversed,  with  directlno. 


Orat  t.Wertbbn  UHioif  Tbl.  Co, 
(Supreme  Court  or  GFeorvta.   July  8, 1891.) 
Telbquph  Cohpanibs  —  AcrnoK  fob  Dbut  di 

SSLlTBRIIfe  MBSB1.0B. 

After  reoelviner  a  teif^am  for  truuinU- 
■ion,  and  aoceptlog  payment  tar  the  same,  the 
company  cannot  defend  an  action  for  the  statu- 
tory penalty  Incurred  by  failure  to  deliver  It 
with  due  promptness,  on  the  ground  that  thecoa- 
tents  of  the  telegfram  related  to  a  sale  ot  futures, 
and  consequently  to  an  Illegal  tnuiaaotiwi. 
(Sylldbm  by  the  Court.) 

Error  from  superior  court,  Honston 
county;  A.  L.  Millkr.  Judge. 

Action  by  .1.  M.  Gray  against  the  West- 
ern Union  Telegraph  Company  for  delay 
In  delivering  a  message.  Judgment  for 
defendant.  Flalntitt  brings  error.  Be> 
versed. 


EFOBTEB,yoL.  18.  (Ga. 

TV.  C.  WIbbIow  and  Bnrdanattt  D^vlaA 
TumeTf  tor  plaintiff  in  oror.  Gaatia, 
Querry  A  Halh  for  d^endant  In  error. 

Blecklbt,  C.  J.  That  the  United  States 
mall  might  lawfully  carry  either  a  sealed 
letter  or  an  open  clraular  from  Ft.  Valley 
to  Macon,  though  the  contents  of  the 
document  related  to  the  purchase  and  sale 
of  futures,  is  certain.  Equally  certain  la 
it  that  a  common  carrier  between  these 
points  might  Innocently  transport  a  pas- 
senger whose  known  business  was  to 
make  a  trip  for  the  exclusive  purpose  of 
buying  or  selling  futures,  or  might  carry 
and  deliver  a  bundle  of  stationery  intend- 
ed by  the  consignee  fur  use  in  his  buBiness 
as  a  dealer  in  futures.  In  each  of  these 
cases  the  object  sought  to  be  subserved 
by  the  writer,  the  passeUK'^r,  or  the  con- 
signee would  simply  be  Irrelevant.  To 
consider  It  would  be  to  Introduce  moral 
distinctions  not  i>ertinent  to  the  function 
which  the  mall  or  thu  carrier  was  designed 
to  perform.  In  like  manner,  aoder  the 
Rtatute  on  which  the  present  action  is 
founded  the  moral  purpose  of  a  telegram 
is  immaterial,  provided  it  Is  not  designed 
to  prompt  or  promote  the  commission  ot 
a  crime  or  a  tort.  Telegraph  companies, 
like  common  carriers,  are  voluntary  serv- 
ants of  the  general  public.  They  exercise 
a  public  employment, and  offer  themselves 
for  the  transaction  of  business  in  behalf 
of  every  person  who  seeks  to  engage  their 
skill  and  their  special  facilities  for  a  pecul< 
lar  class  of  work.  Their  relation  to  the 
public  Imposes  upon  them  the  duty  of  un< 
dertaking  as  well  as  the  duty  of  perform- 
ing, and  the  violation  ot  either  duty  is  a 
misfeasance,— a  tort.  It  isthe  equivalent, 
therefore,  of  an  affirmative  Interference  by 
a  mere  private  person  to  hinder  or  ob- 
struct commanicatlon.  For  one  of  these 
companies  not  to  receive  or  not  to  trans- 
mit and  deliver  a  dispatch  when  It  ought 
to  do  so,  is  more  than  a  refusal  to  con- 
tract, or  than  the  breach  ot  a  contract; 
It  is  a  wrong  as  pronounced  as  would  be 
that  of  a  p(>rson  who  should  forcibly  ex- 
clude another  from  the  telegraph  office, 
and  prevent  him  from  handing  In  a  dis- 
patch which  he  desired  to  lodge  for  trans- 
mission. In  dealing  with  the  wrong  as 
such,  the  element  of  contract  is  not  In- 
volved. Why  should  this  company  not 
have  transmitted  and  delivered  the  reply 
which  the  plaintiff  seut  to  his  correspfrnd- 
ent  In  answer  to  a  dispatch  from  the  lat- 
ter which  the  company  had  brought  to 
him  by  telegraph?  The  dlspatfh  was: 
"Shall  I  draw  for  more  bonus?  Answer 
quick."  The  reply  was:  '*If  necessary., 
draw  for  more  bonus."  It  la  admitted 
that  the  subject  ot  this  correspondence 
was  a  transaction  In  futures,— a  species  ot 

fEambllng  of  the  worst  description, — and 
t  la  on  this  ground  that  the  failure  of  the 
company  Is  sought  to  be  justlfled.  Bat 
the  statute  which  we  are  considering 
makes  by  its  letter  no  exception.  It  de- 
clares that  every  company  of  this  descrip- 
tion "shall,  during  the  usual  office  hours, 
receive  dispatches,  whether  from  other 
telegraphic  lines  or  from  Individuals;  and 
on  paymentor  tender  of  the  usual  charge, 
according  to  the  regulations  of  such  com- 
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pany,  ahall  transmit  and  deliver  the  same 
with  Impartiality  and  gcod  faith,  and 
with  doe  dtUfceoce,  under  penalty  of  f  100," 
etc.  Acts  1887,  p.  ill.  Id  construing  and 
ad  minister  Ins  the  statute,  what  excep- 
tions can  the  courts  make  by  ImpUcatlou  ? 
Doubtless  a  dispatch,  to  be  entitled  to 
transmission,  must  be  frets  from  open  In- 
decency or  profanity,  and  perhaps  other 
Tlceaof  laufpiaxe  nilKht  condemn  it.  but, 
BoppoBlns  it  to  be  proper  In  tone  and  ex- 
preHfllon,  we  should  say  that  the  company 
would  have  no  concern  with  Its  import 
unless  it  souKht  to  subserve  either  crime 
or  tort.  If  it  disclosed  either  ol  these  ob- 
jects. It  seems  to  us  that  the  company, 
for  its  own  protection,  mishc  and  should 
refuse  to  handle  It,  It  would  be  nnrea- 
sonable  to  suppose  that  the  legislature 
Intended  tel^rapb  companies  to  aid  Id 
the  perpetration  of  crimes  or  actionable 
wroD}^,  for  this  would  be  to  constrain 
tbem  to  do  by  legislative  mandate  what 
they  wontd  have  no  right  to  do  by  their 
own  choice.  But.  na  the  other  band,  any 
dispatch  which  a  company  could  lawfully 
transmit  by  itH  own  choice  the  statute 
obllgea  It  totranamlt  and  deliver.  The 
power  of  voluntary  selection  Is  denied,  lor 
every  company  Is  required  to  transmit 
and  deliver  "with  impartiality  and  good 
faith."  A  dispatch  cttnnot  be  rejected  on 
account  of  its  subject-matter,  unless  by 
aendinfc  It  the  company  would  or  mlarht 
subject  Itself  or  Its  servants  dthwtoln- 
dintmoit  or  a  civil  action.  This  Is  a  ra* 
tlonal  test,  and  one  that  may  fairly  l>e 
presumed  to  coincide  with  legislative  In- 
tentiun.  If.  tieforp  the  statute  was  enact- 
ed, a  telegraph  company  could  at  Its  own 
will  serve  one  customer  and  decline  to 
serve  another,  the  dlspatche«  of  the  two 
beiDgexactlyslmilar,thiBopt]oD  uu Ioniser 
«xlBt8.  All  eoptomers  are  now  to  be  treat- 
ed alike.  It  one  can  correspond  by  tele- 
graph tuDcblDg  his  BpeculatioDS  In  fut- 
ures, all  may  do  so.  There  can  be  no  dis- 
crimination, DO  favoritism.  The  com* 
pany  cannot  waive  morality  for  one,  and 
stand  on  it  against  another.  Now,  In 
this  state,  it  is  neither  a  crime  nor  a  tort 
to  speentate  in  futum.  It  is  gross  Im- 
morality, and  conflicts  with  public  policy, 
bat  it  is  not  Indictable  nor  actionable. 
On  tbe  contrary,  by  a  recent  statute  deal- 
ers are  recognised  and  tolerated  on  condi- 
tion of  registering  themselves  and  paying 
a  fixed  tax.  Acts  1888,  p.  22,  It  was  cer- 
tainly the  legal  rtgbt  of  the  company  to 
transmit  and  deliver  thA  dispatch  sent  by 
tbe  plabitlO  If  It  bad  elected  to  do  so.  It 
would  bave  Incurred  no  penalty,  subject- 
ed Itself 'to  no  action  orlndlctment.  More- 
over, it  actually  undertook  to  do  It,  and 
received  pay  for  tbe  service;  and  It  had 
already  transmitted  and  delivered  the  dis- 
patch to  which  this  was  a  reply.  Why 
serve  one  of  tbe  parties  and  not  tbeotber? 
But  we  bold  that  it  was  bound  to  serve 
both,  for  the  reason  that  the  law  leaves  It 
tree  to  serve  them.  Where  there  is  such  a 
statute  as  we  are  construing,  It  cannot  be 
a  matter  of  option  to  obey  or  disobey. 
On  the  contrary,  unless  some  other  law 
forbids  what  the  letter  of  the  statute  cora- 
mandM.  the  letter  must  prevail.  In  adju- 
dicating npon  a  Uke  statute,  the  supreme 


court  of  Indiana,  in  Telegraph  Co.  v.  Fer- 
guson, 67  Ind.  495.  held  that  tbe  company, 
when  sued  for  the  penalty  incurred  by 
falling  and  refusing  to  transmit  a  dispatch 
expressed  In  these  terms:  "Send  me  four 
girls,  on  first  train  to  Francis vlUe,  to  tend 
fair,  "—could  not  defend  by  setting  up  that 
the  dispatch  was  ambiguous,  and  that, 
on  account  of  certain  extrinsic  tacts,  the 
company  bad  reasonable  cause  to  believe 
and  did  believe  that  theglrls  wanted  were 
pt-ostitutes,  and  that  the  obJf«t  of  the 
message  was  to  draw  prostitutes  to  the 
fair.  It  seems  to  usthat  this  decision  was 
correct.  It  did  not  appear  tbut  the  com- 
pany or  its  servants  would  have  been  sub- 
ject either  to  indictment  or  to  action  If 
the  glris  called  tor  had  been  sent  and  had 
attended  the  fair.  When  a  dispatch  Is 
ambiguous,  tbe  law  would  give  the  bene- 
fit of  the  ambiguity  to  the  company  deal- 
ing with  It  either  civilly  or  criminally  for 
transmitting  the  dispatch ;  and  hence  It 
would  be  the  duty  ot  the  company.  In  de- 
ciding whether  to  transmit  or  not,  to 
give  the  benefit  of  thedonbt  to  the  sender. 
On  no  other  rale  would  It  be  practicable 
for  telegraph  companies  to  perform  their 
legitimate  functions  as  servants  of  the 
general  pnbllc.  They  could  not  wait  to 
question  and  Investigate  the  motives  of 
those  who  offer  ambiguous  dispatches  for 
transmission.  Indeed,  in  this  state  they 
are  required  by  the  same  statute  we  are 
now  discussing  to  forward  dispatches 
written  In  cipher,  and  this  enables  the 
sender  not  only  to  conceal  his  motives 
partially,  but  to  conceal  them  altogether. 
This  may  serve  to  suggest  how  little  the 
company  Is  concerned  with  unlawful  or 
Improper  motives,  unless  they  are  plainly 
disclosed  on  the  face  of  the  dispatch.  The 
cases  of  Bryant  v.  Telegraph  Co.,  17  Fed. 
Rep.  825.  and  Smith  v.  Same.  84  Ky.  664, 
2  el.  W.  Bep.  488.  were  not  ruled  upon  any 
statute,  but  npon  principles  of  general 
law.  Doubtless  It  is  true  tbatu  telt^rapta 
company  Is  not  bound,  even  when  It  con- 
tracts to  do  BO,  to  famish  to  "bucket- 
shops"  reports  ot  the  market  prices  nf 
stock  and  provisions,  nor  to  allow  "tick- 
ers" for  the  purpose  to  remain  in  the  of- 
ficesof  tbeseinimoratestablii^ments.  But 
were  the  supplying  of  market  reports  and 
"tickers"  tor  all  applicants,  "with  impar- 
tiality aDd  good  faith, "  enjoined  by  stat- 
ute,  a  different  question,  and  one  more 
germane  to  the  present  case,  might  arise. 
The  iSunday  messagtis  adjndlcated  upon 
In  some  ot  the  cases  are  also  without  rele- 
vancy, tor  the  statute  does  not  purport 
to  prescribe  duties  except  as  todlspatcbes 
offered  "during  the  usual  office  hours," — 
meaning,  ot  course,  legal  office  htmrs.  So 
far  as  we  are  aware,  no  decision  of  any 
conrt  Is  to  be  found  which  holds  It  Illegal 
tor  a  telegraph  company  to  recrive  and 
transmit  messages  relating  to  speculative 
transactions  In  futures,  where  Uiat  class 
of  business  hew  not  been  made  penal  by 
statute.  That  damages  for  the  breaeh  oil 
a  contract  to  correctly  transmit  a  mes- 
sage otthat  nature  cannot  be  meaoured  by 
the  results  of  such  deallDgs  was  decided 
In  Cothran  V.  Telegraph  Co..  83  Ga.  26,  9 
8.  £.  Rep.  836,  but  there  Is  no  suggestion 
in  that  decision  that  the  broken  contract 


Digitized  by 


Google 


5G1 


SOUTHEASTBBK  REKHITEB,  Vol.  IS. 


(Giu 


was  aniawlat.  On  the  contrary,  tbislan- 
lEuage  irtll  be  toand  la  the  opinion :  "  We 
think  this  atnndard  cannot  be  tevoked, 
for  the  reason  that  cnntranti  relatfns  to 
'futnres*  are  illegal;  anil  we  see  not  huw 
an  Ul^ul  contract  can  be  called  in  to 
measure  the  damages  Rnatalned  by  reason 
of  the  breach  of  a  legal  contract. "  There 
may  be  strong  reasons  of  public  policy 
why  legislation  ongfat  t*t  prohibit  all  deal- 
tnics  In  tatnree,  and  all  eommantcatton  by 
telegraph  tending  to  foster  or  facilitate 
eacli  dealings;  bnt  In  the  present  state  of 
the  law.  no  matter  how  reluctant  tele- 
graph companies  may  be  to  transmit  and 
deliver  messages  of  this  class,  especially  It 
their  reluctance  arises  after  they  have  ac- 
e^ted  pay  tor  doing  It,  they  have  no  op- 
tion but  to  perform  the  service  or  pay  the 
penalty.  Judgment  remrsed. 

IjDUPKni,  J.,  not  prMidinx* 


WrIOBT  T.  SOPftBltB  OOMICAKDNY  OF 
QOUWN  RULB. 

(AwraiM Oowt OepTvlo.  JiUyltiaBL) 
MmoAK  BasBRT  Ibbdb*iws  AtfnoF  oir  Oim^ 

XUTS— VORTStTOSB— FuUDIsa. 

The  terms  of  the  certificate  of  membership 
UnAlBg  the  aianred  to  pay  soeh  ■aseaunenk  as 
should  ba  leried  aad  mmixed  by  the  saprane 
oommandery,  and  the  dBciarstion  aUeKins  tbnA 
the  aaseasimait  not  paid  was  one  of  which  the  as- 
sured had  no  notice  whatever,  and  also  that  on- 
der  the  charter  and  by-laws  of  the  assoolation  SO 
days  after  tba  assessmmt  is  due  were  allowed 
boldera  of  oertlAeatet  and  beneflciariet  thereof 
to  pay  meh  anennient,  that  the  assured  died 
within  the  SO  d8y^  and  that  befon  the  80  dar* 
had  expired  the  benefloiaries  tendered  the  un- 
paid asaeaament,  and  the  association  refused  to 
reoeiTe  lt|  there  was  euonsb  in  the  declaration 
to  show  prima  facie  that  no  forfeiture  of  the 
poli<T  reenlted  mm  the  non-payment  of  tbd  as- 
sessment, more  especially  as  me  deolaratlon  also 
alleged  that  the  sssoaiiuon  oontlnaed  to  treat 
tbe  assorad  as  a  member  In  good  standing,  by 
naklng  a  subseqaent  asBeaament  against  him. 
(jSyUobHt  fev  the  Court.} 

Error  from  superior  court,  Bibb  county ; 
A.  L.  MiLLUB.  Judge. 

Action  by  Mary  F.  Wright  against  tbe 
supreme  commandery  of  theEnlghts  of  the 
Golden  Role  to  recover  on  a  contract  of 
Insurance.  Dismissed.  Plaintiff  brings 
error.  Reversed. 

Lanier  A  Anderaon,  for  plaintiff  In  error. 
J.  G.  Cbaodler  and  A,  A.  DoMierj  for  de- 
fondant  in  error. 

Bleckley,  C.  J.  A  osefDl  collection  of 
authorities  on  tbe  general  eobject-matter 
may  be  seen  In  88  Cent.  Law  J.  43, 66. 87. 
The  contract  of  Insoranee  declared  upon 
stipulated  for  the  payment  "of  all  asseee 
ments  levied  and  required  by  tbe  supreme 
commandery,  "and  provided  that"  any  vio- 
lation of  the  above-mentioned  conditions, 
or  of  the  requirements  of  tbe  laws  now  in 
force  or  hereafter  enacted  governing  tbe 
order  of  this  class,  shall  render  this  certifl- 
eate  and  all  claims  under  It  or  upon  tbe 
order  null  and  void.**  Tbe  certificate  says 
nothing  of  giving  notice  of  assessments, 
and  nothing  with  regard  to  the  time  at  or 


within  which  afwessments  bad  to  be  paid. 
They  were  to  be  paid  "  as  levied  and  re- 
quired by  the  supreme  commandery." 
The  declaration,  asltetoodatflrst, alleged 
that  Wright,  the  assured,  had  no  notice 
whatever,  up  to  the  time  of  his  death,  ol 
the  making  of  tbe  unpaid  assessment,  or 
that  any  assessment  acfainst  him  re- 
mained unpaid.  In  the  case  of  ordinary 
life  policies,  the  successive  premiums  or  In- 
stallments of  premium  are  uniform  in 
amount,  and  mature  at  fixed  times.  No 
occasion  for  notice,  therefore,  exlsta,  nn- 
lees  it  shall  be  created  bycostomor  conrae 
of  dealing  between  the  parties.  Bat  a  dif- 
ferent rule  prevails  touching  contingent 
and  Irregularaaseesmentsmadeby  mutual 
aid  assodattons  upon  thdr  members,  dn 
less  notice  Is  dispensed  with  by  the  con- 
tract, no  liablHty  to  pay  an  assessment 
becomes  fixed  until  notice  has  been  glvm. 
Bac.  Ben.  Boc.  §  87U.  If  auy  special  law 
applicable  to  the  given  association,  or  any 
by-law,  dispenses  with  notice,  this  Is  mat- 
ter of  defense,  unless  It  Is  disclosed  In  tbe 
pleadings  of  the  plaintiff.  Here  no  ancb 
dlscloanre  la  made.  By  an  amendmeot  to 
the  declaratloa  It  was  allied  that  wltbln 
less  than  80  days  after  the  unpaid  aHsesa- 
ment  was  due.  the  full  amount  of  it  was 
tendered  to  the  defendant,  but  was  re- 
fused, "although,  under  tbe  charter  and 
by-laws  of  the  said  defendant,  thirty  days 
aher  an  assemment  was  due  were  allowed 
holders  of  Insurance  eertlflcates  and  tha 
beneflidariea  ttaeretrf  •  •  •  in  whleb  to 
pay  an  assessment  past  due,  and  sneb 
payment  rrfleves  from  any  default  or  aos- 
penslon  caused  by  failure  to  pay  an  as- 
sessment when  due."  Tbe  demorrer  to 
the  declaration  as  amended  admits  this 
allegation  to  be  true.  It  will  be  noticed 
that  It  Ik  alleged  that  tbe  by-laws  allow 
tbe  beneflclarlee  to  make  fnynient  within 
SO  days  after  an  assessment  becomes  dm*. 
We  tblDk  this  Implies,  If  nothing  tu  the 
contrary  appears  lii  tbe  by-laws,  that  the 
twneflciariea  can  make  this  payment 
though  the  assured  be  dead.  In  this  In- 
stance be  was  dead,  but  fals  death  oc- 
curred within  the  80  days,  and  therefore 
before  the  time  allowed  tbe  by-laws 
for  payment  of  tbe  assessment  had  ex- 
pired. Perhaps  tbe  declaration  Is  also 
somewhat  aided  by  cuiother  allegation  In 
the  amendment,  to  the  effect  that  the  as- 
sociation continued  to  treat  tbe  assured 
as  a  member  In  good  standing  by  making 
a  subsequent  assessment  against  bim. 
NIbl.  Mttt.  Ben.  Hoc.  S  845.  At  all  events, 
taking  the  declaration  as  It  stood  after 
amendment.  It  set  forth  a  cause  of  action 
sufficiently  to  put  the  defendant  on  plead- 
ing anything  contained  In  Its  by-laws,  or 
any  extrinsic  facts  tending  to  negative  Its 
liability.  We  do  not  at  present  see  what 
tbe  promise  of  Adams,  tbe  agent,  had  to 
do  with  the  merits  of  tbe  case.  But  this, 
though  a  seeming  Irrelevancy,  would  not 
vitiate  the  declaration.  The  court  wred 
In  sDstatnIng  tbe  demurrer  and  In  dlgmlw- 
Ing  the  action.  Judgment  revenwd* 

IjDUPKIN,  J.,  not  prealdlnB. 
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Allbh  at  a/,  t.  Glenh. 
(SuprmM  Comt     Qwrgtn.   Jiil7  8,188L) 
LmiTATiox  or  Aonovs  —  CormaAwn  a  Ifcnr- 

nunigb  tho  plaintiff,  by  hia  dedumtion, 
attempts  to  foand  faia  action  oo  two  separate  and 
distinct  Instraments,  the  first  a  promissory  note 
not  under  seal,  and  the  second  a  mcfftgaee  nnder 
seal  apon  real  estate  to  secure  the  note,  which 
BKRtgage  ctntains  a  rovenant  binding  the  mort- 
ngw  to  puail  reasonable  attom^'a  fees  of  ool- 
leotliiir  said  note  if  not  paid  at  matnrl^,  tiie  ao- 
tion  is  barred  npon  Its  uoe  bythe  statute  of  lim- 
itations. The  ooveuant  in  tbe  mortgage  is  to  be 
eoDStroed  as  applring  to  attorney's  fees  Incutred 
Id  proceedings  to  colleot  Uie  note,  commenoed 
while  it  wsa  collectible  by  law,  and  not  after 
the  bar  of  tbestatate  had  attached.  Tbe  aetion 
was  oommenced  tnon  tkan  six  years  after  the 
maturity  of  the  note. 
(SVUobus  bv  Ote  Court.) 

Error  from  saperior  eonrt,  Bibb  coon  ty ; 
A.  If.  MiLi.EB,  Judge. 

Action  by  Jobn  C.  Alien  and  anottwr, 
execiitora,  against  J .  R.  Glenn,  to  recovitr 
on  a  note  and  mortgaffe.  Judgment  lor 
defendant.  Plaintiffs  appeal.  AfBrmed. 

A.  HuldftoT  plaiatlEfs  In  error.  Hurde- 
maDf  Davla  A  Tornar.  lor  defendant  In 
error. 

Blbcklbt,  C.  J.  •  The  promissory  note 
waa  not  nnder  seal,  and  the  action  upon 
It  wsfi  commenced  more  than  six  years 
after  It  became  due.  Confessedly  the  bar 
of  the  statute  had  attached  If  this  result 
was  not  prevented  by  suing  also  upon  the 
mortgage,  which  was  nnder  seul,  and  con- 
tained a  covenant  binding  the  mortgagor 
to  pay  all  reasonable  attorney's  fees  of 
eollecnug  tbe  note  If  the  note  waa  not 
paid  at  matnrity.  The  two  Instruments 
w«e  separate  and  distinct,  and  founding 
the  action  upon  both  did  not  aid  one  of 
them  to  uphold  oreztend  the  othM*.  This 
court  has  ruled  that  the  barof  the  statute 
might  attach  upon  a  promissory  note  se- 
eored  by  mort^mce,  and  tbe  mortgage  It- 
self be  sUIl  enforceable  against  the  specific 
property,  the  proceeding  to  foreclose  be- 
uig  commenced  before  tbe  mortgage  also 
was  barred.  Elklnsv.  Edwards.S  Ga.8S&. 
This  Implies  that  each  Instrument  will  go 
out  of  date  when  the  period  of  time  has 
elapsed  fixed  by  the  statute  for  bringing 
actiuna  npon  Instrnnients  of  Its  own  cuiss. 
ZiStit  be. conceded  that  the  covenant  hi 
tbe  mortgage  to  pay  attorney's  fern  wonld 
mn  and  retain  vitality  as  long  as  the  Men 
which  the  mortgage  creates,  still  the  dec- 
laration does  not  disclose  that  any  attor- 
ney's fees  have  been  Incurred  In  any  pro- 
ceeding to  collect  tbe  note,  commenced 
while  the  note  was  collectible  by  law. 
Surely  the  covenant  Is  not  ensceptibls  of 
the  conRtmctlon  that  attorney's  fees  are 
tu  be  paid  lor  an  Ineffectual  attempt  to 
collect  the  note,  made  In  this  present  snlt, 
—a  anlt  b^un  aftnr  the  bar  of  tbe  statute 
had  attached.  No  breach  of  the  covenant 
would  or  c<inld  resalt  from  the  non-pay- 
ment of  eonnsel  tees  for  commencing  and 
proMcatlng  an  laettectoal  actt<m  on  a 
barred  debt,  and  tt  la  thla  covenant  alone 
that  connects  th*  mortgage  with  the  pur- 

ense  of  the  action,  for  tbe  Judgment  sought 
r  a  ludgment  /n  petaooam,  and  no  other, 
llwra  im  no  pmjror  to  foraeloae  the  mor& 


gage;  and  Indned.  under  the  statute  ap- 

ftUcable  to  ordinary  foreclosure  proceed- 
Dgs,  the  superior  court  of  Bibb  county 
would  have  no  lurisdletlon  for  that  pur- 
pose, tbe  mortgageil  property  tieing  land 
situate  In  Fntnam  county.  Code,  fi  8W2; 
Hackenhull  v.  Westbrook,  68  Oa.  386.  It 
might  be  otherwise  If  foreclosure  were 
sought  In  equity.  Code,  9  8e79a.  There 
was  no  error  In  dismissing  the  action. 
Judgment  afflrmed. 

LuHFKiN,  J.,  not  inwKllng. 


Lows  et  al.  v.  Soooa. 
{fSmprame  Cimrt  ttf  QtorgUt.  July  U,  ISDl.) 

FLBUtIHa  AMD  FBOOT— VaKIAHOS. 

Two  lessors  ailing  a  Joint  title,  and  the 
title  proved,  If  any,  being  several  In  one,  there 
can  be  no  reooveir.   Do  vaasSin  v.  lCoI<en»',  89 
Qa.  718, 10  S.  £.        Sil,  and  oaiSB  cited. 
(SyUabua  by  the  Oowrl) 

Error  from  superior  court,  tTpaoD  coun- 
ty; James  8.  Boynton.  Judge. 

Action  by  MoUle  E.  and  Jaoiea  R.  Lowe 
against  J.  W.  Suggs  to  recover  land. 
Judgment  for  ddendant.  Plaintiffs  bring 
error.  Affirmed. 

Baa  H.  Walton^  Tborotoa  A  Camaron, 
and  Afof»)RaileilllBfiAe/,for  plalntilta  In  er- 
ror. U.H.  Sandwteb  and  Halt  A  Ham- 
mond,  for  defeadant  in  error. 

LuifPRiN,  J.  Benjamin  H.  Lowe,  \a 
Jnly,  1860,  made  a  deed  conveying  tbe 
premises  In  dlspoto  to  one  Heard,  In  tmst 
for  tbe  grantor's  wife,  Emma  R.  Lowe, 
for  her  life,  with  remainder  to  her  ctalldrea. 
This  deed  gave  to  tbe  tmstee  pow»  to 
sell  the  property  thereby  conveyed,  and  to 
reluTest  the  proceeds  hi  such  manner  as 
Mrs.  Lowe  might  designate,  her  consent 
to  be  manifested  In  writing,  and  Indorsed 
upon  tbe  deed.  Heard,  tbe  tmstee,  died ; 
and  upon  the  petition  of  llrB.Lnwe  to  tbe 
Judge  of  the  anperlor  coort  her  husband 
was  appointed  trustee  In  his  stead.  At 
that  time  she  had  only  two  chlldrai.  Mol- 
Be  B.,  of  full  age,  and  Jamea  R..  a  minor. 
The  latter  was  not  a  party  to  the  proceed- 
ing for  the  appointment  of  a  new  trnstee. 
The  formw,  while  not  formally  a  party, 
Joined  In  an  affidavit  attached  to  Uie  peti- 
tion, wherelD  she  swore  that  Lowe  was 
a  Boltable  person  to  be  appointed  troates. 
This  action  on  her  part  was  snfflelmt, 
we  think,  to  make  binding  npon  her  tbe 
appointment  of  Lowe  as  tmstee.  At  any 
rate,  she  waa  thereby  estopped  from  deny- 
ing the  regularity  or  k«allty  uf  his  ap- 
pointment. Aftra*  this,  Lowe,  as  tmstee, 
sold  the  trust  property  to  Snggs,  Mrs. 
Lowe  expressing  ber  consent  thereto  in 
tbe  manner  prescribed  by  the  orl^al 
trast-deed.  The  plaintiffs  In  tbis  action, 
Mollle  E.  and  James  R.,  sought  to  recover 
the  property  from  Suggs,  npon  the  Idea 
that  the  appointment  of  Lowe  as  trustee 
was  void  as  to  them,  and  consequently 
any  sale  by  him  as  trustee  could  not  di- 
vest ttadr  tiUe  In  remainder  to  the  land 
after  the  death  of  their  mother.  TFvom 
the  Above  statement  of  facts  It  will  ap- 
pear that  Mary  E.  was  boond  by  tills  ap- 
potntment;  that  the  sale  by  Low^  am 
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tniBtee,  was  good  m  aealnat  ber;  and 
coDBequently  there  can  be  do  recovery  In 
her  favor.  This  belns  true,  the  correct- 
ness ot  the  propoBltion  set  forth  In  th3 
head-note,  aupported  by  the  authority 
there  cited.  Is  manifest.  Judgmeot  al- 
flrnied. 


Wilson  ▼.  Statb. 

(aupretM  Court  qf  Oeorvla.  Jiily  18, 18DL) 

HomciDS  —  Pbbsshob  or  Vmnosmti  —  Duty  or 
Jddoi. 

On  a  trial  for  murder  ft  is  the  right  of  the 
aocQsed  to  be  present  at  all  stages  ot  the  pro- 
ceeding, and  it  is  the  duty  of  the  court  to  see 
that  he  is  present  when  any  charge  is  delivered 
tothejury.  If  thejndge  reohai^ces  thejnrywith- 
oot  verllying  for  himself  the  prisoner's  pres- 
ence, and  it  afterwards  appears  that  the  iffittoner 
was  not  present,  but  was  in  an  adjoining  room, 
in  the  custody  of  an  ofQcer,  and  did  not  know 
that  the  Jury  was  being  recharged,  and  knowl- 
edge did  not  oome  to  um  imtlT  after  such  re- 
charge was  concluded,  it  Is  omuae  for  a  newtrlaU 
(Sylialnu  by  the  Court.) 

Error  from  superior  court,  Monroe  coun- 
ty ;  Jahbs  S.  Boynton,  Judge. 

Indictment  ot  8.  P.  Wilson  for  murder. 
Verdict  of  suilty.  Defendant  brings  error. 
Reversed. 

A.  D.  H&mmttndt  for  plalntiH  In  error. 
E.  Womack,  8ul.  tien..  for  the  State. 

Blrcxlbt,  G.  J.  The  sixth  Rround  ot 
the  motion  lor  a  new  trial  complains  chat 
the  court  rerharised  the  Jury  without  no* 
tifying  defendant,  and  In  bis  absence,  al- 
though  Ills  counsel  was  present.  It  ap- 
pears frnm  the  record  that  the  Judge  did 
not  know  whether  the  accused  was  pres- 
ent lu  the  court-room  or  not,  wlien  the  re- 
charge was  delivered,  and  that  the  fact 
was  that  he  was  In  an  adjoining  room,  in 
the  custody  of  an  officer,  not  knowing 
tliat  the  Jury  was  being  recharged,  and 
knowledgedld  not  come  to  him  until  after 
the  recharge  was  concluded.  Whether  bis 
absence  from  the  room  was  voluntary  or 
by  compntslon,  we  think  the  court  should 
not  have  recharged  the  Jury  In  his  absence. 
He  was  In  the  cuntody  ot  an  officer,  and 
whether  the  officer  took  him  to  the  adjoin- 
ing room  with  or  without  his  consent,  It 
seems  to  us,  made  no  ditference.  There  Is 
nothing  to  Indicate  that  it  was  his  inten- 
tion to  be  absent  when  any  material  step 
was  to  be  taken  in  the  trial ;  and  bpfore 
taking  such  a  material  step  as  recharging 
the  Jury  we  are  of  opinion  that  the  court 
should  have  seen  and  known  that  he  was 
present,  verifying  the  fact,  If  necessary,  by 
ocular  demonstration.  The  presence  of  the 
counsel  was  no  substitute  for  that  of  the 
man  on  trial.  Both  should  have  been 
present.  Bonner  v.  State,  67  Ga.  510; 
Wade  T.  State.  12  Ga.  25;  Martin  t.  State, 
Kl  Ga.  667.  There  was  error  In  not  grant- 
ing a  new  trial  on  thlti  ground  ot  the  mo- 
tion. Judgment  reversed. 


Redb  t.  East  Tennessee,  V.  ft  G.  K.  Co. 

(Supreme  Court  of  Oeorgto.  July  so,  1891.) 
laiVKin  TO  Sbrvant  Codplinq  Cam — Conthib- 

UTOBT  NbOLIOSNOB. 

Though  attempting  to  couple  can  when  the 
sngine  is  ronning  at  a  speed  of  16  miles  so  hoar 


Ib  apparently  not  only  daDgerons,  but  rscBew, 

yet  if  it  be  true  in  the  experience  of  engineers 
and  railroad  men  that  it  la  rafe,  provided  tits 
engine  Is  properly  managed,  and  If  uie  failore  in 
question  resulted  solely  nam  the  faalt  ot  the  en- 
gineer in  manipulating  the  engine,  the  high  apeed 
win  be  no  obstacle  to  a  recovery  by  uie  car- 
coupler  for  a  personal  fnlory  sustained  by  hlzn 
in  making  the  attempt.  Aongh  to  nou -expert* 
its  truth  would  seem  in  a  high  degree  improba- 
ble, if  not  Impossible,  yet,  there  being  direct  and 
positive  evidence  tending  to  support  the  theoej 
of  safety,  the  court  erred  in  granting  a  nmaidtk 
(SuUabut  by  the  Court.) 

Error  from  city  court  of  Atlanta ;  How- 
ard Van  Epps,  Judge. 

Boke  A  Burton  Smith  and  SimtnoBB  <ft 
Cortigaa,  for  plalntltf  In  error.  Dorsey, 
Brewatvr  A  Howell  and  A.  O.  ifaeon,  for 
defendant  In  error. 

Feb  Cdriau.  Judgment  reversed. 

SuuioMB,  J.,  concurring  daMtMata, 


Flnch  v.  Babolat. 
(Sv/prt7M  Court  of  Oeorgku  July  18,  ISBL) 
WiTB*8  Power  to  Co^ttraot— Wbiosts  akd  Hbas- 

URBB— WlT.TBBS— BBFBBSHIKG  MbKOKT. 

L  Under  the  rule  that  all  public  offloers  are 
presumed  to  do  their  duty,  the  ordinaries,  who 
are  required  by  section  1593  of  the  Cktde  to  give 
notice  by  publication  and  otherwise  when  stand- 
ard weights  and  measures  are  obtained  by  them, 
will  be  presumed  to  have  given  such  notice.  Nor 
would  a  failure  to  give  such  notioe  reUere  the 
citizen  from  his  obligation  to  have  his  inighta 
and  measures  duly  marked. 

2.  The  Code,  8  16S9,  requires  all  persons  en- 
gaged in  selling  by  weights  and  measures  to 
have  the  same  properly  marked  by  the  ordinair, 
and  declares  that  in  default  thereof  they  shul 
not  oolleot  any  account,  note,  or  other  writing, 
Uie  consideration  of  which  is  anyoommoditya(^ 
by  their  weights  and  measures.  Whether,  un- 
der this  provision,  taken  in  oounectlon  with  seo- 
tlon  3745  of  the  Code,  the  note  and  mortgage  are 
void  only  for  so  much  of  their  consideration  as 
arose  from  sales  of  goods  weighed  and  measured 
by  unmarked  loatruments,  or  for  the  wholeamount 
thereof,  some  of  the  oonalderstioti  being  other 
dealings,  was  not  decided  by  the  court  below, 
and  ii  left  an  open  question  for  determinstioa  in 
this  case  on  the  new  trial, 

8.  A  married  woman  Is  liable  for  goods 
bought  on  her  sole  credit  for  the  use  of  ber  son. 
If  ber  undertaking  was  not  primary,  but  as  sore- 
ty  for  him,  she  is  not  liable.  Her  s^Mrate  note 
and  mortgage  would  be  prima^ftwICi  but  not  oon- 
clusive,  evidenoe  of  her  sotBiu  rwatlon  to  the 
debt. 

4.  A  witness  may  refresh  his  memory  by  a 
memorandum  taken  from  his  books  if,  after  so 
refreshing  it,  he  can  and  does  testify  to  the  tects 
from  his  own  recollection, 
{Syllabia  by  the  Court.) 

Error  from  superior  court,  Twlggaooim- 
ty;  D.  M.  Roberts,  Judge. 

Action  by  J.  A.  Barclay  against  Mary  A. 
Finch.  Judgment  for  plaintiff.  Defend- 
ant brings  error.  Rpveraed. 

L.  D.  Moore,  for  plalntUI  In  error.  Ba- 
con tfi  RatberturdJoT  defendant  In  error. 

Bleckley,  C.  J.  1.  The  court  erred  In 
withholding  from  the  Jury  so  much  of  the 
defense  as  related  to  selling  by  weights 
and  measures  not  duly  marked.  True,  the 
Co'de,  S  1^2.  directs  that  "when  aneb 
atandaras  are  obtained  H  la  the  dnty  ol sorh 
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ordinary  to  give  sixty  days*  written  notice 
thereof  at  the  door  of  the  court-faoase 
and  Id  the  pobllc  gaxette  where  the  sheriff 
of  the  county  advprtlfies  hie  sales;"  and 
there  was  no  affirmative  erldence  that 
Boch  notice  had  been  given.  Bat  the  law 
preaames  that  a  public  officer  perforins  all 
his  ofllclal  datlee,  and  the  effect  of  this 
preeuroptlon  Is  to  diupense  with  proving 
the  fact  otherwise  when  It  co.nea  collater- 
ally In  question.  Moreover. thisprovlslon 
of  tbe  Code  Is  simply  directory  to  the. 
offlcer.  and  failure  to  comply  with  It 
would  not  relieve  the  cltlEen  from  hie  ex> 
press  statutory  obligation  to  have  bis 
weights  and  measures  duly  marked  before 
proceeding  to  make  sales  by  them. 

2.  Section  1589  of  the  Code  is  In  these 
words:  "All  persons  engaged  In  selling  by 
welehts  and  measures  shall  apply  to  the 
ordinaries  of  their  respective  counties,  and 
have  their  weights  and  measures  so 
marked;  and  In  default  thereof  shall  not 
collect  any  account,  note,  or  other  writ- 
ing, tbe  consideration  of  which  Is  any 
commodity  sold  by  their  weights  and 
measures."  It  was  affirmatively  proved 
In  this  case  that  the  creditor  sold  by 
bis  weights  and  measures,  and  that  they 
were  not  marked  as  required.  That  this 
was  a  good  defense  to  so  mueli  of  the 
action  BH  sought  a  recovery  for  the  price 
ol  tbe  commodities  so  sold  there  can  be 
no  doDbt.  It  admits  of  grave  question, 
however,  whether  such  an  infirmity  as 
to  a  part  of  the  consideration  of  the 
note  and  mortgage  will  vitiate  tbe  whole, 
or  whether  there  may  be  a  recovery  for 
so  much  of  tbe  consideration  as  arose  out 
of  other  dealings  between  the  parties. 
This  question  was  not  passed  upon  by  the 
superior  court,  nor  wasltai^uerl  herein 
a  way  to  enable  us  to  settle  It  satisfacto- 
rily without  further  argument.  Section 
2746  of  tbe  Code  declares  that:  "If  tbe 
consideration  he  good  In  part  and  void  In 
part,  tbe  promise  will  be  sutalned  or  not. 
according  as  It  Is  entire  or  severable,  as 
hereinafter  prescribed ;  but,  If  the  consid- 
eration be  illegal  In  whole  or  In  part,  the 
whole  promise  tails. "  Ought  the  consld- 
erntlon  ut  a  promissory  note,  in  so  far  as 
It  embraces  the  price  of  goods  or  commod- 
ities sold  by  unmarked  weights  and  meas- 
nres,  to  be  treate<l  as  merely  void,  or 
should  it  be  treated  as  Illegal?  If  the  for- 
mer, the  balance  of  the  note  would  b«  col- 
lectible; if  the  latter,  such  balance  would 
probably  not  be  collectible  by  an  action 
on  tbe  note  Itself,  but  only  by  an  action 
npon  the  original  promise  or  contruct 
apart  from  the  note.  Some  of  theautbur- 
Itles  whieb  will  serve  to  throw  light  on 
tbe  sablect  are  the  following,  tbe  cases 
more  specially  applicable  being  these: 
Sci»tt  V.  Glllraore,  8  Taunt.  226;  Cotten  v. 
KIcKenile,  57  Miss.  418;  Sheerman  v. 
Thompson,  11  Adoi.  &  E.  1027;  Sawyer 
V.  Smith,  109  Mass.  220;  Eaton  v.  Kegen, 
114  Mass.  483;  Wheeler  v.  Russell,  17  Mass. 
ieS8;  Miller  t.  Post,  1  Allen.  484;  Hewes  r. 
Platte,  12  Gray,  143;  Spencer  v.  Smith,  8 
Camp.  9.  On  the  general  subject,  see  Tied. 
Com.  Paper,  §  179;  2  Band.  Com,  Paper,  § 
S87:  1  Daniel,  Neg.  Inst.  204;  Wood's 
Byles.  Bills,  *146;  Benn.  BenJ.  Sales.  $  688; 
Pollock,  Cont.  p.  821;  1  Add.  Cent.  {SOU; 


In  re  Stowe,  6  N.  B.  R.  420;  Corbett  v. 
Woodward.  6  Sawy.  404;  Feldman  t. 
Gamble,  28  N.  J.  Eq.  494;  Chandler  v. 
Johnson, 390a. 85;  O'Byme  v.Mayor.etc, 
of  Savannah,  41  Ga.  331;  Taliaferro  v. 
Motfett,  54  Ga.  150;  Allen  v.  Pearce,  84  Ga. 
606, 10  S.  E.  Rep.  1015;  Bishop  v.  Palmer, 
146  Mass.  460.  16  N.  E.  Rep.  299. 

8.  A  married  woman  cannot  moke  any 
valid  contract  of  suretyship,  but  she  can 
enter  Into  an  original  undertaking  to  pay 
for  the  goods  bought  on  her  own  credit 
for  the  use  of  her  son.  Freeman  v.  Cole- 
man, 86  Ga.  690, 12  S.  E.  Rep.  1064.  Her 
separate  note  and  mortgage  would  be 
prima  facie,  but  not  conclusive,  evidence 
that  her  relation  to  tbe  debt  Is  that  of  a 
principal  and  not  that  of  a  surety. 

4.  There  surely  van  be  no  doubt  that  a 
witness  may  refresh  bis  memory  by  a 
memorandum  taken  from  his  books,  If, 
after  so  refreshing  It,  he  can  and  does  tes- 
tify to  the  facts  from  his  own  recollec- 
tion. The  court  erred  in  not  granting  a 
new  trial.  Judgment  reversed. 


Davis  t.  East  Tennkssee,  V.  ft  G.  Rt.Co. 

(Sivftreme  Cowi  of  Qeorffia.  July  18, 1891.) 

Bailboad  CoMPA:tiBS— CoKSTRDonoN  or  Road— 
Damagbs  roB  Ubino  Strbbt. 

i.  Nether  by  express  grant  oor  \iy  aeces- 
sary  implioatioa  haa  the  B.  T.,  V.  41c  O.  By.  Co. 
any  authorito  to  conatroot  and  operate  Its  rail- 
way longituoinally  upon  the  pablio  streets  of  the 
city  of  Maoon. 

9.  In  an  action  by  tbe  owner  of  abutting 
property  against  the  company  for  damage  to  the 
freehold  and  for  diminishing  the  annual  ralae  of 
tbe  premises  for  use  there  can  be  no  recovery  as 
to  the  freehold  where  the  market  value  has  been 
increased,  bat  as  to  the  latter  there  may  be  a  re- 
covery, notwithstanding  such  increase  in  the 
market  valne.  A  wrong-doer  cannot  set  off  in- 
crease of  marlret  value,  caused  by  his  wrongful 
act,  against  loss  of  rents  and  profits  occasioned 
thereby. 

8.  Bvidenoe  as  to  a  mattwiiot  covwed  by  the 
declaration  Is  not  admissible. 
{SyUabm  by  the  CowrL) 

Error  from  superior  court, Bibb  county; 
A.  L.  Miller,  Judge. 

Action  by  Ellen  Davts  against  the  East 
Tennessee,  Virginia  ft  Georgia  Railway 
Company  to  recover  damages.  Judgment 
for  defendant.  Plaintiff  brings  error.  Re- 
versed. 

Umtin,  Querry  Jt  HalU  for  plaintiff  In  er- 
ror. Bacon  A  Butaerford,  for  defendant 
In  error. 

Blbcklet.  C.  J.  1.  The  Macon  ft  Bruns- 
wick Railroad,  extending  from  Macon  to 
Brunswick,  was  the  property  of  tbe  state. 
By  virtue  of  certain  acts  passed  In  1879  it 
was  first  leased  and  tben  sold  to  a  com- 
pany which  one  of  thexe  acts  incorporated 
by  the  name  of  the  "Macon  ft  Brunswick 
Railroad  Company. **  See  Acts  1878-79,  pp. 
115-123.  The  twelfth  section  of  that  act 
contains  these  clauses:  That  tbe  lessee 
company  whichtbe  act  provides  for  "shall 
have  full  power  and  authority  to  survey, 
lay  out,  construct,  equip,  use.  and  enjuy  a 
railroad  from  the  city  ofMacon  to  the  city 
of  Atlanta."  and  divers  others;  "and  shall 
further  have  power  and  authority  to  con- 
nect said  roads,  or  ^ther  of  tbem,  at  each 
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tormliiDB,  with  tho  roada  of  other  compa- 
ntes  constructed  to  said  terminas,  or  which 
may  hereafter  be  coustrncted  to  the  said 
termlnua."  Thethlrteenth sectiunrequlrei 
the  company  or  the  lessees  to  " proceed, 
within  one  year  or  less  time  after  the  date 
of  the  execution  of  said  lease,  tu  balld  and 
put  In  good  running  order  a  railroad  of 
five-feet  guage,  or  the  same  gaage  with 
the  Macon  and  Brunswick  Railroad,  be- 
tween the  city  uf  Macon,  In  the  county  of 
Bibb,  and  the  city  of  Atlanta,  In  the  coun- 
ty of  Fulton,  ana  flnhih  the  same  within 
flvn  years  from  the  execution  of  said 
lease;  with  the  right  to  unite  tbelr  tracks 
with  the  tracks  of  the  ruada  now  built  or 
that  may  hereafter  be  built  Into  said  cities, 
by  which  cars  may  be  tranuferred,  without 
breaking  bulk  or  detention,  from  road  to 
rnad,  at  said  cities."  The  evidence  In  the 
record  Indicates  that  the  railroad  from 
Macon  to  Atlanta  was  constructed  by  the 
MacoD  &  Brunswick  Railroad  Company 
under  and  by  virtue  of  these  statutory 

Srovlsions,  and  that,  with  the  consent  of 
tie  municipal  government  of  the  city  of 
Macon,  a  part  of  the  line  was  located  and 
constructed  along  Wharf  street,  one  of  the 
public  streets  of  theclty.  This  occupation 
of  the  streetwas  In  puaaanceol  a  contract 
between  the  company  and  the  city  author* 
Ities.  by  which  the  company  agreed  to  pay 
tu  tho  dty  92,000  per  annam  for  the  privi- 
lege; and  this  payment  has  beenregnlarly 
made  from  year  to  year.  The  main  line 
along  the  street  hsd  already  been  con- 
structed and  was  In  use  when  the  plain- 
tiff, Mrs.  Davis,  In  1884,  purchased  two 
city  lot?  abnttlng  on  the  street.  These 
lots  she  Improved  by  erecting  upon  them  a 
dwelling-honse  and  a  blacksmith,  car- 
riage, and  paint  shop,  afterwards  used  for 
carrying  CD  a  carriage  and  wagon  mana- 
facturlDg  and  rep^ringbiislness.  The  evl- 
dence  Indicates  that,  alter  the  plaintiff  pur- 
chased,and  her  occapnncycommenced.the 
main  track  was  removed  from  Its  original 
position,  and  placed  several  feet  nearer  to 
her  property ;  and  also  that  a  second  side 
track  was  constracted  to  front  of  her 
premises.  The  defendant  Is  the  successor 
of  the  Macon  &  Brunswick  Railroad  Com- 
pany, and  has  all  Its  rights  and  privileges, 
Inctudlng  the  right,  if  any,  to  occupy  and 
use  the  street  In  question  as  a  location  for 
Its  line  of  railway.  The  first  question  is 
wbetherlts  occupation  of  thisstreetls  law- 
ful or  unlawful.  It  was  settled  by  the  de- 
cision uf  this  court  In  the  case  of  Daly  v. 
Railroad  Co.,  80  Ga.  T9S,  7  S.  E.  Rep.  14ft. 
that  power  to  autboriie  the  public  streets 
of  the  city  of  Macon  to  be  occnpled  end 
used  as  the  route  of  a  steam  railway  re- 
sides exclusively  In  the  legislature  of  the 
fltate,  and  that  the  municipal  government 
la  wltbont  authority  to  grant  such  a  priv- 
ilege to  n  railway  company.  No  express 
grant  by  thcleglelatureto  thedefendantor 
to  any  of  its  predeceHsors  has  been  pro* 
dnced.  The  Code  declares  In  section  719: 
"Public  highways,  bridges, or  ferries  can- 
not be  appropriated  to  railroads,  plank- 
roads,  or  any  other  species  ol  road,  unless 
express  authority  Is  granted  by  some  con- 
etitutionai  prnvision  of  their  charter." 
Highways,  in  the  broad  sense,  iuclnde 
streets.  Elliott,  Buads  &  St.  1,  8, 12,  IS; 


1  Abb.  Law  Diet.  662;  1  Bouv.  Law  Diet. 
760;  3  Bouv.  taw  Diet.  672;  And.  Law 
Diet.  981;  9  Amer.  &  Eng.  i3ac.  Law, 
362.  TblB  section  of  the  Code  bod  Ita 
origin  in  the  Code  of  1863.  and  was  of 
force  when  the  above-qaoted  legtala- 
tion  was  enacted  In  1879,  Constrvlas  It 
as  applying  to  streets  as  well  as  to  publle 
roads  in  the  country,  it  would  be  decisive 
against  any  Implied  grant  of  antborll^  to 
build  a  railroad  along  Wharf  street  In  the 
city  of  Macuo,  however  strong  any  impli- 
cation of  such  authority  mlgbt  be.  Tbis 
court,  in  RcUlroad  Co.  v.  Mann,  43  Oa.  300, 
appears  to  have  treated  the  mattw  of  the 
section  as  probaUy  applying  to  the  streets 
of  a  town:  but,  wltbont  ruling  deflnJtciy 
on  this  question,  we  can  rest  our  dedaion 
In  the  present  case  on  the  general  doctrine 
that  no  authority  not  granted  In  express 
terms  would  exist  anleHS  It  arose  by  neces- 
sary implication.  "Though  'the  grant  ol 
land  for  one  public  use  must  yield  to  that 
of  another  more  urgeo  t,'  and  though  *  every 
grant  of  powerlslntaided  to  be  efflcacloos 
and  beneficial,  and  to  accompllab  Its  de- 
clared object,  and  carries  with  It  sach  in- 
cidental powers  as  are  requisite toltsezep- 
cise,'  yet  *  when  it  Is  the  intention  of  the 
leglslatnre  to  grant  a  pow»  to  take  land 
already  appropriated  to  another  pabUe 
use,  Buch  intention  must  be  sbowo  by  ex- 

?refl8  words,  or  by  necessary  Implication.* 
beretore  themeregrant  of  acharter  right 
to  build  a  railroad  between  two  pninta 
does  not  carry  with  It,  by  necessary  Impli- 
catioQ,  the  right  to  occupy  longitudbucOIy 
a  highway  lying  in  tbe  general  roate  coa- 
templf)  ted.  unless  the  topography  <rf  tbe 
ground  beflucb(ae,forinatane6,tiieBotcli 
of  the  White  mountains)  as  tobbysleally 
preclude  a  looatlou,  by  reaecnaDle  Intend- 
ment, to  have  been  designed  on  any  otbo- 
line."  Ror.  B.  B.  602.  See,  also,  Daly  v. 
Railroad  Co.,  supra.  Nothing  appears  on 
the  face  of  the  legislation  Itself,  nor  from 
any  evidence  in  tho  record  before  as,  tend- 
ing to  show  that  it  would  be  necessary  to 
use  any  public  street  in  order  to  conelaract 
a  railroad  from  the  dty  of  Macon  to  the 
city  ot  Atlanta ;  or  to  connect  It  with  any 
oliier  road  at  Maeon,  including  tbe  road 
from  Macon  to  Brunswick;  or  to  unite 
its  trades  with  that  and  other  roads  ter- 
minating in  said  clty,sothat  carscoald  be 
transferred  from  road  to  road,  wttbout 
detention  or  breaking  bulk.  That  to  ac- 
complish th(«e  objects  some,  and  perhaps 
many,  of  the  streets  would  have  to  be 
crossed, Is  a  necessary  implication;  and 
the  presence  of  that  serves  to  famish  a 
good  example  of  what  a  necessary  impll- 
catlun  Is.  Authority  to  mo  a  railroad 
through  a  city  Involves  In  Its  terms  the 
privilege  of  crossing  tbe  streets,  bat  not  of 
ovcupylng  tbem  longltadlnally.  Tbe  act 
of  1860  conferred  npon  tbeCentral  Railroad 
and  the  Macon  &  Western  Railroad  au- 
thority tounltetfaelrtrackeln  onecommun 
depot  within  the  city  of  Maeon ;  but,  as 
construed  by  this  court  in  Daly's  Case, 
supra,  the  act  did  not  by  implication 
grant  any  right  of  using  the  public  streets 
for  the  purpose.  Indeed,  nothing  Is  more 
manifest  than  that,  under  ordinary  con- 
ditions, roads  may  pass  through  cltlss 
and  make  eonnecaons.  one  line  with  aa- 


Digitized  by 


Google 


Gm.)  allgood 

other,  wlthoat  appropriating  to  tbem- 
mttrea  anj  of  the  atreets  osed  by  the  pub- 
lic The  only  necessary  encroacbmenta 
upon  the  streeta  would  be  to  croaB  and 
recroBB  tbem ;  sometimes  at  one  angle,  and 
sometimes  at  another.  Wben  it  is  the  In- 
tention ol  tbe  legislature  to  allow  steam 
railways  to  uccapy  or  appropriate  the 
pnbllc  streets  or  tiigbwaya,  It  Is  ensy  to 
way  so ;  and  wbere  the  InteDtlon  Is  left  the 
leuBt  doDbtfnl,  the  doubt  must  be  xlven  In 
tmvor  of  thegoieral pnbllc  and  against  tbe 
railway  corporation.  There  la  always  a 
strong  presumption  that  public  property, 
or  proper^  already  devoted  topublicase, 
la  Intended  to  remain  Intact,  and  not  be 
eon  verted.  In  whole  or  In  part,  to  another 
poblic  use.  Mayor  of  Atlanta t.  BaUroad, 
etc..  Co..  fiS  Ga.  120.  Tbe  case  tit  Wood  t. 
Railroad  Co.,  ItS  Ga.  689,  Involved  no  ques- 
tion aa  to  thea[^roprlation  of  highways  or 
streets.  It  cuneemed  the  location  of  tbe 
railway  along  the  river  bank,  through  a 
plat  of  ground  to  which  the  city  ha4  title, 
and  which  theclty.not  tbeBtate,faad  dedi- 
cated to  pablic  use  as  a  cemetery.  The 
mllng  ol  thlsconrtwastfaat  thedty,  with- 
out express  aathorit7  from  tbe  legislature, 
could  devote  a  part  of  the  ground  not  act* 
uaJly  used  lor  burial,  nor  adapted  to  that 
use,  to  another  public  purpose,  to-wlt,  the 
location  of  the  track  and  road-way  of  this 
railroad.  The  court  also  b eld.  In  effect, 
that,  construing  the  legislation  which  we 
have  quoted  above  In  tbe  light  of  tbe  spe- 
cial facts  disrioaed  In  the  record  uf  that 
case,  that  legislation  conferred  the  requl- 
site  authority  by  necessary  Implication, 
Bo  far  as  any  authorltj  was  needed  from 
tbe  lealslature.  Tbe  title  to  the  public 
streets  of  Macon  Is  not  In  the  city,  but  in 
the  state;  tbe  atate,  not  the  city,  has 
dedicated  tbem  to  pablic  use;  and  that 
part  of  Wharf  street  now  In  question  was. 
It  may  be  asaumed,  in  actual  use  by  tbe 
public  as  a  highway  both  In  1879,  when 
tbis  legislation  took  place,  asd  afterwards, 
when  tbe  city  undertook  to  change  the 
original  dedication  in  part  by  conseatlDg 
to  the  occupation  of  the  street  as  tbe 
route  ol  a  steam  railway.  Had  Wood's 
Case  related  to  one  of  the  streets  of  theclty 
Instead  of  to  the  river  margin  of  tbe  cem- 
etery grounds,  the  decision  would  doubt- 
less have  been  dlffereut.  Indeed,  it  must 
have  been  different  It  streets  are  highways 
within  tbe  meaning  and  Intent  of  section 
719  of  the  Code.  It  follows  from  what  we 
have  said  that  the  driendant  must  be 
treated  as  occupying  V^hari  street  with 
Its  railway  wtthont  legal  antbority ;  and, 
consequently,  that  the  law  of  nuwanco, 
and  not  tbe  law  of  aHBessmeat  for  prop- 
erty taken  or  damaged  by  the  eJEercise  of 
tbe  right  of  eminent  domain,  applies  be- 
tween tbe  parties  lo  the  present  c<nitro- 
versy. 

2.  The  scope  of  the  plalntUTs  action  em- 
braces twoclasses  of  4la mage,— damage  to 
tbe  corpus  or  freehold,  and  danage  by  dl* 
rainishlng  the  annual  value  ol  tbe  prem- 
ises fur  use.  The  evidence  shows  very  con- 
clusivdy  that  tbe  market  value  of  the 
proper^  was  increased,  rather  thnn  di- 
minished, by  the  location  oud  use  of  the 
railroad  In  tbe  street.  The  plaintiff  can 
recovor  nothing  on  that  score,  for  tbe  rea- 
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son.  If  for  no  other,  that  she  |»<oved  no 
damage  of  that  dass.  But  l^e  evldenofr 
dld  tend  to  show  that  she  bad  sustained 
damage  by  the  diminished  annual  value 
the  premises  for  use  In  their  present  con- 
dition. The  court.  In  Its  charge  to  the 
Jury,  seems  not  to  have  recognised  thla 
element  as  a  basis  for  recovery.  We  think- 
this  was  error.  A  wrong-doer  cannot  set 
off  Increase  of  market  value,  caused  by  bis 
unlawful  act,  against  loss  of  rents  and 
profits  occasioned  thereby.  Marcy  v.  Fries, 
18  Kan.  353;  Frands  v.  Schoellkopf,  53  N. 
y.  153;  Gerrish  v.  Manufacturing  Co.,  80 
N.  H.  478.  Injury  to  rental  value  Is  or 
may  be  separate  and  distinct  from  Injury 
to  marketvalne.  Tbemeasureof  damages- 
In  an  action  for  a  nuisance  allectlng  real 
estate  Is  not  simply  tbe  Aepredatlon  of 
tbe  property.  Baltimore  ft  P.  R.  Co.  t. 
Fifth  Baptist  ChuKh,  108  U.  8.  SU,  2  Sup. 
Ct.  Hep.  710.  The  owner  tA  property  Is- 
entitled  to  use  It  In  Its  present  condition, 
and  one  who  unlawfully  hinders,  ob- 
structs, or  Interterea  with  such  use,  can- 
not appeal  to  the  Increased  market  value 
which  might  be  realised  if  tbe  propertj 
were  devoted  to  other  purposes,  and  take- 
credit  for  sQch  Increase  by  way  of  Indirect 
set-off  against  tbe  direct  loss  or  injury 
which  he  baa  occasioned.  Nor  woukl  tbe 
purchase  of  tbe  premises  by  the  plalntllf 
after  tbe  road  was  located  and  construct- 
ed In  the  street  be  any  reason  why  she 
might  not  recover  danrages  of  this  clasa 
which  she  has  actually  sustained.  Otov«r 
V.  Railroad  Co.,  61  N.X.  Super.  Ct.  1:-  Wer- 
fdman  v.  Railroad  Co.,11  N.  Y.  Bupp.  66. 

8.  Under  the  declaration,  as  we  construe 
It,  there  was  no  error  In  excluding  evidence 
"  that  the  means  of  Ingress  to  and  egress 
from  the  propertiy  of  plalntllf  by  a  street 
on  which  said  property  la  situated  bad 
been,  by  the  construction  of  the  railroad 
of  defendant  In  said  street,  interfered 
with  at  a  point  200  feet,  and  that  by  rea- 
son of  such  Interference  the  property  of 
idaintifl  bad  been  damaged. "  This  is  a 
somewhat  obscure  statement  <A  what  was 
offered  to  t>e  proved :  but  It  It  means  what 
we  suppose,  namely,  that  ingress  and 
egress  wwe  Impeded  by  an  ubstructlon  2M> 
leet  distant  from  the  plalntUTs  prealsesp 
the  dedaratlon  seems  to  us  not  to  cover 
it.  The  court  erred  In  not  granting  aaair 
trial.  Judgment  reversed. 


Alloood  t.  Btatb. 
(Supreme  Court     Qw^fia.  July  20,  UBL) 
VoBSBsr— ImnoTMSMT-^viDBiros— Wrmsh. 
1.  It  is  so  eaose  for  qoaslilog  an  ladletrnMit 
that  the  proucntor  in  s  taaobt  indictment  wos- 
Dob  the  same  u  tbe  proseoutor  1a  tbe  pending 
tndlctmeaL 

3.  A  qoestlon  to  %  witness,  which  is  not  neo- 
essarilr  leading,  will  not  be  held  by  a  reviewing 
oourt  to  be  obleotlmmble  as  a  leading  question. 

a.  It  is  not  admisaible  evldenoe,  to  discredit 
tbe  prMeeutrix  as  a  witness,  tbat  some  one  else- 
Induced  her  to  commeooe  the  prosecutlm. 

4.  Hmall  variances  in  tbe  spelling  of  soma- 
of  tbe  wtttds  used  in  the  fcvmd  instzument  will 
not  vitiate  an  bidlDtment  for  tbefbrgery,  nor  pee- 
vsnt  the  IntrodooUoD  of  fbe  lutrraient  in  evl- 
denoei 

6.  The  making  of  the  forged  deed  by  tiie  Be>- 
onsed  is  estabUsked  by  proortbsi  the  rianator— 
of  the  msker  sod  witnesaes  ware  la  hu  han^ 
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writing,  thit  he  deposited  thedeed  In  theelerlc^B 
effloe  to  be  reoorded,  and  that  the  maker  and 
witnesses  did  not  anthoriia  tha  aigninff  ol  their 

namea. 

6.  A  deed  pnrportlng  to  be  execnted  In  one 
county  cannot  oe  legally  recorded  upon  tbe  attes- 
tation of  a  notary  public  Of  another  county,  to- 
gether with  that  of  an  unofflcial  witness.  A  cer< 
tilled  copy,  taken  from  a  record  so  made,  Is  no  ev- 
idence ot  the  ezecation  of  an  original  deed  corre- 
sponding with  it,  and  is  not  admissible  in  evi- 
dence In  lieu  of  aooh  original  without  further 
proof. 

7.  Though  s  deed  may  be  wlthont  fcwmal 

words  of  conveyance,  yet  ii  a  valuable  consider- 
ation, and  the  namee  of  a  vendor  and  a  vendee, 
appear  in  Uie  Instrument,  and  there  is  a  war- 
ranty  of  title,  the  legal  effect  would  be  to  paas 
title  if  the  iostrument  were  genuine,  and  conse- 
quently, If  spurious,  it  may  be  a  subjeot  of  pros- 
ecution for  forgery. 
ISuUabua  by  the  Court.) 

Error  from  supprior  court,  Carroll  eoan- 
ty;  Sampson  W.  Harbih,  Jndfce. 

Indictment  of  J.  N.  AllKood  tor  torxery. 
Verdict  of  guilty.  Defendant  brings  error. 
Reversed. 

O.  L.  Reese  and  W^  F.  Brown,  for  plain- 
tlO  in  error.  Sol.  Gen.  Atklaeoa  and  W. 
C.  AdamaoB,  for  the  State. 

Simmons,  J.  1.  Allgood  was  iudlcted 
and  tried  fur  the  offense  of  forgery,  and 
WB»  convicted.  He  made  a  motion  for  a 
new  trial,  which  was  overruled,  and  he 
excepted.  At  the  trial  the  defendant 
niu\*ed  to  qnaah  the  Indictment,  on  the 
ground  that  In  a  formerlndictment  fur  the 
eame  offense  Beagau  was  the  prosecotor 
and  In  the  present  Indictment  Mrs.  Russell 
waft  the  prosecutor.  This  motion  was 
overruled  by  the  conrt,  and  was  made  the 
basis  of  the  fourth  ground  of  the  motion 
for  a  new  trial.  The  court  did  not  err  in 
<iverrDling  this  mutloD.  Tbegroond  stat- 
ed Is  not  aafflclent  to  aothorise  a  court  to 
quash  an  indictment.  If  the  first  hidict- 
ment  was  quashed  or  do/,  proa'd,  und 
Reagan's  name  was  written  thereon  as 
prosecutor,  the  sullcltur  general  was  not 
compelled  by  law.  when  he  presented  the 
next  Indictment  before  the  grand  Jury,  to 
place  Reagan's  name  upon  that  indict- 
ment. Any  peraon  has  tbe  right  to  prose- 
cute for  a  violation  of  the  criminal  laws 
of  tbe  state.  After  the  first  indictment 
was  disposed  of,  If  Reagan  was  not  the 
real  prosecutor,  the  solicitor  general  had 
the  right  to  put  upon  the  indictment  tbe 
name  of  Mrs.  RusseU,  who  seems  to  have 
been  the  person  aggrieved  hy  the  forgery, 
and  the  real  prosecutrix  In  tbe  case. 

2.  The  fifth  ground  complains  that  tbe 
court  erred  In  overruling  the  objection  of 
defendant's  counsel  to  the  following  ques- 
tion addressed  to  a  witness  by  the  solic- 
itor general,  the  objection  being  that  the 
question  was  leading:  "What  did  he 
[mennlng  tbedelendant]  say  to  yon  about 
testifying  that  he  was  authorised  to  sign 
your  name  to  the  deed?**  Whilethlsques- 
tion,  tuken  by  itself,  appears  to  be  lead- 
ing, yet,  when  we  taKe  it  in  connection 
with  tiie  previous  Question  asked  the  wit- 
ness. It  is  not  leading.  The  brief  of  evi- 
dence shows  that  the  witness  was  first 
asked  It  he  had  a  conversation  with  the 
defendant  about  signing  bis  (witness*) 
name  to  the  deed,  and  lie  replied  that  be 


did,  end  then  followed  tbe  qnotrtlon  ob* 
Jected  to.  Taking  the  qneetlou  objected 
to  with  the  other  question  asked  the  wit- 
aess.  the  court  did  not  err  in  overruling 
the  obJecti«m. 

8.  There  was  no  error  in  refusing  to  al- 
low the  defendant  to  ask  the  prosecutrix 
if  Reagan  did  not  induce  her  to  proae- 
cute  this  case,  aa  eomplained  ot  lo  tbe 
sixth  ground.  It  was  insisted  that  tbe 
evidence  was  material  to  show  what  In- 
fluence was  broaght  to  bear  upon  the 
witness,  and  to  Illustrate  what  credit 
the  Jury  should  attach  to  her  evidence. 
The  evidence  was  not  admissible  for  that 
purpose,  and.  If  it  had  t>een  admitted.  It 
should  not  have  affected  tlie  credit  ut  tbe 
prosecQtrix.  If  tbe  criminal  law  baa  been 
violated,  it  is  a  duty  ol  the  dtlmi  to 
prosecute  the  criminal,  and  It  is  the  right 
of  any  cltlsen  to  advise  and  Induce  the 
party  aggrieved  to  prosecute:  and  tbe 
fact  that  a  person  was  Induced  by  others 
to  prosecute  torthecriminal  otrenseshould 
not  dtscredltbis  testimony  before  the  Jury, 
nor  should  the  trial  Judge  allow  tbe  fact 
to  be  proven  for  that  purpose. 

4.  The  Bsventhground  cumplalna  (tf  two 
rulings  as  erroneous:  (t)  That  tbe  eonrt 
admitted  the  alleged  forged  deed  in  evi- 
dence, over  the  objection  of  the  defendant 
tbatits  execution  had  not  been  sufficiently 

groven.  We  presume  this  means  that  It 
ad  not  been  Bufficlmtly  proven  that  the 
defendant  signed  tbe  name  of  Mrs.  Rnsseil 
to  the  deed, and  the  namesof  the  witnesses 
thereto.  The  evlJence  shows  that  Mrs. 
Bussell,  whose  name  was  signed  as  the 
maker  of  the  deed,  did  not  sign  it,  and  did 
not  authorize  any  one  to  sign  It  for  her. 
It  further  shows  that  the  persons  whose 
names  were  affixed  to  tbe  deed  as  wit- 
nesses did  not  sign,  nor  antborlie  any  one 
to  sign,  thfdr  names  as  witnesses  thereto. 
It  was  further  shown  that  the  signatures 
to  the  deed  were  in  tbehandwriting  ot  the 
defendant,  and  that  he  carried  it  to  the 
clerk  of  the  superior  court,  and  XtUt  it  with 
bim  for  record.'  We  think  this  was  snflB- 
clent  proof  that  the  defendant  signed  tbe 
names  of  Mrs  Rnsseil  and  the  wltnesaee 
to  the  deed.  (S)  Tbe  next  sronnd  of  ob- 
JeeHott  to  the  admissibility  of  the  forged 
deed  In  evidence  was  that  it  did  not  cor- 
respond with  the  one  set  oat  In  the  Indict- 
ment, the  variances  being  as  follows:  In 
tbe  first  line  of  the  second  page  of  tbe  In- 
dictment was  the  word  "hereby,"  and  the 
deed  offered  In  evidence  had  the  word 
"hereby"  In  the  third  line;  the  Indictment 
had  the  word  "parcel,"  and  the  deed  tlie 
word  "parsel;"  the  Indictment  bad  the 
word  "heirs,"  and  the  deed  the  word 
"hears;"  the  Indictment  bad  the  word 
"warrant,"  and  the  deed  the  word  * war- 
rent."  Wedonot  think  these  small  vari- 
ances in  spelling  are  sufficient  to  viti- 
ate an  indictment  for  forgery,  nor  to 
prevent  the  Introdaction  of  the  forged 
deed  In  evidence.  The  principal  reason  oi 
the  strictness  required  by  tbe  ruleof  plead- 
ing In  the  setting  out  of  tbe  forged  Instrn* 
ment  is  that  the  court  may  be  able  to 
Judg:e  whether  It  Is  an  Instrument  whereof 
forgery  may  be  committed.  Tbe  misspell- 
ing of  words,  therefore,  unless  the  mis- 
spelling changes  the  sense  of  tbe  word. 
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will  not  Tltiate  the  IndtctnieDt.  nor  pre- 
vent the  Introduction  of  the  deed  aet  ont 
therein  as  evidence.  1  Blnb.  Crtm.  Proc.  { 
662  ;  2  Rasa.  Crimes,  (9th  Ed.)7»9;  8  Amer. 
ft  Bagr.  Eoe.  Law, 618.  It  does  not  appear 
that  the  dislocation  of  the  word  f  bareb;  * 
altered  the  sense  of  the  lastniment  or 
affected  Its  ralidlty. 

6.  The  reeordsbows  ttaattbeforsed  deed 
conv^ed  certain  lots  of  land  from  Mrs. 
Rnscell  to  Allffood,  the  defendant;  and 
tbat  Allgood  borrowed  a  certain  sum  of 
money  from  one  Bethane,  and  made  him 
a  deed  to  the  same  laud,  signed  by  himself 
and  bis  wife.  Tbls  deed  from  Allgoodwas 
beaded  "Georgia,  Carroll  coanty,"  and 
the  copy-deed  pnt  in  evidence  shows  that 
It  was  attested  by  A.  J.  Hanaell,  and  by  J. 
H.  Jones,  notary  public  of  Fulton  county, 
OeoTg^a.  It  was  reourded  In  Carroll  coun- 
ty. A  sttbpau»  daees  teeam  was  Issued  to 
the  attorneys  of  Betbnne  to  produce  the 
original  deed  from  AilgoodtoBethune,  but 
they  declined  todoso.clalmingthelr  privi- 
lege us  attorneys.  A  copy  from  the  record  In 
Carroll  county  was  then  IntrodncfHlln  evi- 
dence, over  the  objection  of  defendant's 
couDHei,  and  tbls  Is  excepted  to  In  the 
rifctatb  ground  o!  the  motion  lor  a  new 
trial,  we  do  not  think  that  a  copy  made 
from  the  record  In  Carroll  county,  without 
further  proof  of  execution  of  the  original 
than  the  fact  of  its  belngrecorded,  was  ad- 
miimlbie  as  evidence.  Under  thefactsaboTe 
stated  the  clerfc  of  the  superior  court  of 
Carroll  county  was  not  authorized  to  ad* 
mlt  the  deed  to  record.  It  purported  to 
hare  been  made  In  Carroll  county,  and 
was  attested  by  another  witness  and  an 
officer  of  Fulton  county.  It  it  wae  exe* 
cutefi  In  Carroll  connty,  the  notary  public 
In  Fulton  county  had  no  authority  to  act 
officially  In  Carroll  county,  and  bis  attes- 
tation am  notary  public  of  Fultou  county 
wonld  not  authorise  the  recording  of  the 
deed  In  Carroll  county.  The  Code,  S  2706, 
saya  tbat.  If  a  deed  Is  executed  In  tbls 
state,  "It  must  be  attested  by  a  Judge  of  a 
court  of  record  of  this  state,  or  ajustlce 
of  the  peace,  or  notary  public,  or  clerk  of 
the  Bni>erior  court  in  the  connty  In  which 
the  three  last-mentioned  officers,  respect- 
Ively.  bold  their  appointments."  A  no- 
tary publlr  ot  Fulton  connty,  tliertfore, 
baa  DO  right  to  attest  a  deed  officially  in 
Carroll  county,  and  the  clerk  In  Carroll 
connty  had  no  right  to  pnt  the  deed  on 
record ;  and  If  it  was  not  recorded  proper, 
ly  In  Carroll  connty  a  certified  copy  thereof 
was  not  admissible  In  evidence  without 
proof  of  an  original,  and  of  Its  execution, 
and  that  this  was  a  copy  thereof.  There 
was  proof  that  there  was  an  original,  but 
noproolof  Its  proper  execution:  nor  was 
there  any  proof  that  the  copy  offered  was 
a  copy  of  the  original.  The  court,  there- 
fore, erred  in  admitting  this  copy-deed  In 
evidence  over  the  objection  of  the  defend- 
ant. See  Fain  Qarthrlght.  6  Ga.  12; 
Hammond  t.  WncbOT,  79  Ga.  424, 6  B.  B. 
Rep.  118. 

8.  The  next  ground  we  will  notice  com- 
plains that  the  verdict  Is  illegal  "for  the 
reason  tbat  the  alleged  forged  deed  con- 
veys nothing  to  any  peraon  or  by  any 
ptfrRon;"  tbat  "there  Is  neither  grantor 
oor  grantee  In  said  deed.*  It  la  true,  this 


deed  does  not  contain  the  usual  and  for- 
mal words  of  conveyance;  but  it  sets  out 
the  names  of  the  vmdor  and  vendee,  and 
a  Taluable  consideration,  aad  contains  ft 
warranty  of  tdtle.  Our  Code  declares  (sec- 
tion 2682)  that  "no  prescribed  form  Is  es- 
amktlal  to  the  validity  of  a  deed  to  lands 
or  personalty-  If  snfflclent  in  itself  to 
make  known  the  transaction  between  the 

fiartles,  no  want  of  form  will  InTalldate 
t."  We  think  tbls  deed  Is  snfflclent  to 
make  known  the  transaction  between  the 
parties;  and  the  legal  effect  ot  it»lf  gen- 
uine, would  be  to  pass  the  title  from 
Russell  to  Allffood ;  and.  If  a  forgery,  it 
may  be  the  subject  of  aproeecntlon  for  fur* 
gery.  In  the  case  of  Newtun  v.  McKay,  ttO 
Mich.  1,  a  deed  similar  to  tbe  one  before  us 
was  objected  to  on*the  ground  that  no 
grantee  was  named  or  sufficiently  de- 
scribed; but  the  court  held  that  it  was  a 
valid  conveyance.  The  reasoning  ot 
Graves,  C.  J.,  In  that  ease,  will  apply  to 
the  present  deed.  It  is  not  necessary  that 
the  forged  paper  should  be  shown  to  be  a 
periect  Instrument.  It  is  sufficient  If  the 
indictment  shows  that  it  Is  one  which.  It 
genuine,  is  capable  of  having  some  legal 
effect.  Amar.  ft  Eng.  fine.  Law,  U3,  KU. 
Judgment  rerersed. 


Chibhouc  t.  Bpollock. 
(SupnmB  Count  ef  Qmrgla.    July  90, 18BL) 

DbSD»— COKRBDOnOff— SSHTS. 

Where  a  will  has  been  admitted  to  probate 
in  Mleoin  form  by  the  ooort  of  ordinary,  and  an 
appeal  has  been  entered  to  tbe  snperior  coart, 
durinff  the  pendency  of  which  lemteea  to  whom 
real  estate  was  devised  by  the  will  made  a  oom- 
promise  of  tbe  UtlKationoverltwiththe  adminis* 
trator  cum  testamettto  annexo,  and.  In  porsuanoe 
thereof,  conveyed  to  falm  Indlvidasily  '^all  right, 
title,  Interest,  and  claim,  vested  or  contingent, 
whioh  [tbey]  oave  or  may  have  In  the  future  un- 
to and  to  [said  real  estate]  under  and  by  virtue 
of  [said  will,J  directly  or  IndireoUy,**  held,  that 
tMs  deed  conveyed  to  the  grantee  therein  all 
rents  which  up  to  this  date  had  accrued  apon  the 
real  estate  mentioned,  and  which  had  never  been 
paid  over  to  said  legatees,  tbe  title  to  the  rents 
being  dependoit  nppn  the  interest  devised  in.  the 
realV-  enacoira,  J.,  dissenting. 
{SytUibM  by  the  Court.) 

Error  from  anperior  court,  floyd  coun- 
ty ;  John  W.  Madoox,  Judge. 

Action  by  J.  P.  Ctatsbolm,  administra- 
tor, against  E.  A.  BpuUock,  to  foreclose  ft 
mortgage.  Judgment  for  defendant. 
Plaintiff  brings  error.  Reversed. 

Da,bn$v  A  Foueb6y  tor  plaintiff  In  error. 
WTigbtA  HaixUttoT  defendant  In  error. 

I.UHPKIN,  J.  Mrs.  Martha  B.  (%lsholm 
died,  leaving  a  paper  wbich  purported  to 
be  her  last  will  and  testament.  It  devised 
a  one- third  Interest  In  a  store-house  in  the 
city  of  Atlanta  to  her  mother,  Mrs.  Spul- 
lock.  for  life,  and  at  her  death  to  the  heirs 
of  the  latter.  With  this  exception  tbe  will 
provided  that  all  tbe  property  of  the  tes- 
tatrix should  be  equally  divided  between 
her  daughter,  such  other  chUdren  as  ebe 
might  have  by  her  then  husband,  and  tbe 
husband  himself:  the  portion  ot  the  latter 
to  go  to  bim  for  life,  with  remainder  over 
to  tbe  children  ot  tbe  testatrix.  This  will 
was  ottered  tor  probate  in  solemn  form 
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hj  Mnuftpfdloek  and  othen,  and  mettnmt 
waa  Interposed.  It  was  admitted  to  pro- 
bate by  the  court  ol  ordlDaty.  and  an  ap- 
peal entered  to  the  nipeiior  court.  Wlllla 
P.  CbUholm,  the  boslMiod  of  the  testatrix, 
after  having  been  appointed  admlolstra- 
tor  nam  teatameato  aaaexo  on  her  eataAe. 
4ied,  and  his  bruttaer,  J.  F.  Cblaholm.  be- 
came adrntniatrator  In  bin  atead.  While 
ttae  Utlgatlon  orer  the  will  was  pendlns 
in  the  auperior  court,  and  tor  tbe  purpose 
of  elTectlDg  a  compromise  tkeraot,  Hra. 
Spuilock  and  her  cfalidren,  who  were  r&> 
malnder-men  nnder  tbe  will  as  to  the 
store-house  property,  lo  consideration  of 
tlO.OOO  sold  and  conveTed  to  J.  P.  Chla- 
bolm,  by  tbe  deed  relerred  to  In  the  head- 
note,  all  tbelr  rlffhts  under  die  will  to  tbe 
realty  tberelB  derlwd  to  them.  It  ap- 
pears tliat  Mrs.  Spulloekc  was  indebted  to 
ber  daughter.  Marttaa  B..  td2e.S&,  besides 
interest,  on  two  promissory  notes,  se- 
eared  by  a  mortgage  on  real  estate  In  ttie 
city  of  Boms.  J.  P.  ChlsUolm,  as  admiais* 
trator,  songbt  to  foreclose  this  mortgage, 
aad  as  a  drtense  thereto  Mrs.  Bpollock  filed 
a  wti^fl.  claiming  therela  oiie-thlrd  of  the 
rents  wtaleh  liad  ttecmed  upon  the  Atlan- 
ta real  estate  up  to  the  tlsM  the  deed 
abore  mentioned  was  raoda  Ttae  ques- 
tion, therefore,  presented  tor  our  adjudi- 
cation is  whether  or  not  she  was  entitled 
to  her  alleged  share  In  these  rente.  We 
do  not  think  she  waa.  Ttae  tllie  to  the 
realty  upon  which  these  rente  accrued  had 
never  vested  In  Mrs.  Spuilock.  The  very 
bBue  to  be  determined  In  tbe  controversy 
over  tbe  wDl  was  whether  or  not  the  title 
to  a  one-tkird  of  this  realty  should  rest 
lu  her.  That  issue  was  never  flnaUy  de- 
termined in  ber  favor,  and  by  her  own 
deed  sbe  forever  conveyed  all  ber  Interest 
in  the  realty  to  anotber.  The  executor 
bad  never  assented  to  the  legacy  to  Mrs. 
Spuilock  and  bercbndren,  and  tbls^  under 
section  3401  erf  tbe  Code,  was  neeessar}'  be- 
fore tbe  title  could  pass  to  them.  Instead 
of  a«KDtlng  to  the  legacy,  the  executor 
was  resisting  It,— In  fact,  was  contesting 
the  will  IteeH.  Tbe  appeal  from  the  ]udg> 
ment  of  ttae  court  of  ordinary  suspended 
tiiat  Judgment,  and  while  ttae  controvOTsy 
was  still  pending  Mrs.  Spuilock  and  her 
eUidren  sold  out  tbdr  interest  in  ths  At- 
lanta realty,  and  abandoned  their  effort 
to  set  up  tbe  will.  Hmee  there  can  never 
be  an  assent  by  the  executor  to  this  lega- 
cy.  Tlie  title  to  this  Atlanta  realty  can 
never  vest  In  Mrs.Bpnlluek  orbsr  children, 
Dor  can  tbe  Judgment  of  the  court  of  or- 
dluaiy  ever  have  any  force  or  effect.  Is 
view  of  these  facte.  It  must  inevitably  re- 
volt that  the  purchase  by  J.  P.  Ctalsbolm  of 
all  the  right,  title,  and  interest  of  Mrs. 
Spuilock  and  tier  children  in  tbe  Atlanta 
realty  under  Mrs.  Chisholm's  will,  made 
In  compromise  of  litigation  touching  tbe 
▼alidity  of  tbe  will,  related  back  to  the 
death  ol  tbe  testatrix,  and  passed  to  the 
purchaser  any  Interest  in  uncollected  reutm 
aeenili%&H>m  there^ty  mentioned  wtaleh 
the  devisee  or  devisees  had,  t>eeatt8e  the 
Interest  in  the  rents  was  dependent  niiou 
the  Interest  Revised  In  liie  realty.  We  are 
satisfied  t^at  tbe  purpose  and  eOect  erf  tbe 
coraproaibie  had  betweem  Mrs.  SpoUoek 
aodiittcldUren  on  theone  aideand  J.P. 


Cfaisholm  on  the  other  were  to  eettle 

Anally  and  definitely  mH  controventy  over 
the  wiU,  and  that  by  Ite  terms  eveo?  right 
of  Mrs.  Spuilock  under  tbe  will  was  dis- 
posed of.  The  rente  could  notbeloiigto 
her,  nor  bad  lAe  any  right  to  demand  the 
same,  until  her  title  to  an  interest  in  ttie 
realty  vas  eetabllsbed.  This,  wa  have 
shown,  waa  never  done;  and,  farther, 
that  It  never  can  be  donsw  Keooasarily, 
therefore,  the  rente  foUowad  tbe  realty 
into  the  hands  of  ite  real  owner.  We 
think  tbeeonrt  erred  la  tkolding  tibat  tbe 
deed  above  recited  passed  to  J.  P.  Obis- 
holm  only  the  right  that  Mrs.  Spuilock 
had  In  tbe  real  estate,  and  that  her  claim 
(or  rent  was  a  separate  and  distinct  mat- 
ter, and  did  not  pass  thereby.  Tlie  vw- 
diet,  having  allowed  the  defendant's  aet- 
olf,  waa,  in  our  opinion,  wrong,  and  a  new 
trial  slionld  therefore  have  been  sranted. 
Jadpnant  leveraed. 


McMifiON  «t  mL  v.  Paus  0t  mL 
(Suprsme  Cowt  cf  Omrgla.  Jnly  90,  IVL) 
Action  on  Advihibtbatob's  Boks— loururr  or 

BUBBTIBB— EXCSPTIOH  TO  ADVITOB^  RbPOBT. 

1.  Where  the  sDit  was  usiiut  two  suredes 
tiptni  SD  adminittratoF't  bono,  Bufl  Ymth  of  tbesi 
ezoepted  to  Hie  first  report  laMe  by  sa  andUoc, 
and  only  one  excepted  to  the  •eooaa  neport^  Oe 
other  » arc ty could  be  allowed  tololBtalm  teUwM 
l&tter  excejitlens,  it  not  sfflrmsilvely  appesvisc 
that  the  time  fixed  hy  the  oonrt  for  ^^■'f^'y 
had  expired. 

2.  Aocordlng  to  His  trsnscrlpfc  ef  ibe  record, 
there  was  no  aatheri^  fer  the  nodlfear  to  Invaa- 
tioate,  «t  hlB  aeeoat  stttinff.  the  Qiiastlan  sf  th» 
■dinliilitnttor'a  aolvacg'  «r  iBaslvaasr»  or  of  the 
tiiy>^  whes  he  Tmrnnm  inioIreBt. 

&  The  dn^  ol  sdmisistering  the  eststo  of  aa 
intestate  Is  devolved  hy  law  upon  the  aflmlnla- 
trator,  not  on  tbe  heirs  and  dlstrHratees,  who 
hare  a  right  to  act  for  the  proteotioa  of  tbeAr 
own  IntenstB,  and  in  doing  so  te  Imvobe  md  aa- 
oept  the  eo-oparation  of  the  administrator  in  la- 
ainlng  onacUlorB  ky  all  lawfsl  Basaa;  aBid,  If 
oreditors  are  thvs  defeated,  aad  the  trtiiUi  Is 
lared  to  the  h^n  and  diatrlbteaai^  tbonBh  la  the 
mean  time  wasted  by  the  admlnlstiatar,  and  he 
beoomes  loaolvent,  the  lursties  on  his  adadais- 
tration  bond  are  not  disohaisBd. 
fJSyttatim  by  the  Court) 

Error  from  anperkir  eonrt.  Dnda  cosib- 
ty;  Thomas  W.  Mit-nsn,  Jo^ie. 

Action  by  Jane  McMalHW  and  anotber 
against  R.  M.  Paris  and  othen.  Jndg* 
ment  for  deCendants.  FlalntlllB  brInK  or- 
ror.  Reversed. 

W.  U.  <ft  J.  P.  Jaeowaj,  R.J.AJ.  Arc- 
Casey-,  aad  K,  Moore,  lor  iHalntttlB  in 
error.  MeOBtekm  A  SbamMie  and  iteb- 
n^  d  FoaebSt  lor  detaidante  In  snor. 

SnuiOKS,  J.  Tills  was  a  suit  by  the  or* 
dinary  of  Dade  ooouty  Cor  the  use  of  tbe 
bedrs  at  law  of  Milton  Deirybery,  opoa 
the  administration  bond  d  Oraham,  tbe 
pilncipal,  and  FarlStCuMton  etaf.,aarB> 
ttas.  TliecBBe  was  nferped  to  an  auditor, 
who.  after  taking  taaMtooay,  AM  his  re- 
port. To  this  report  Paris  and  the  beim 
of  Cureton,  who  were  made  partVa  de- 
fendant, filed  exeepttoas.  One  «i(  tbe  ex* 
eeptluna,  it  wsems,  was  tbaJt  the  report 
was  not  full  enoagh  npon  certain  potets, 
aad  the  eonrt  re-referred  tbe  matter  to 
tbe  aaditor.  The  aadltor  nade  and  filed 
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anotber  report,  to  which  FarfB  Sled  ex- 
ceptkuM  and  ifee  Caretoiifl  did  not.  The 
case  coming  oa  for  trial,  Ibe  Cnretonii 
asked  leave  to  ecMolidate  tbdr  excep> 
tlona  to  the  original  reimrt  vlth  thoee  tA 
,  Paris,  and  to  adopt  the  exceptions  fllpd 
by  Paris  to  the  Bnpplemeiital  report. 
'  This  motion  was  objected  to  hy  the  plain* 
tlffe  on  the  ffroand  that  It  traii  too  late 
for  theCnretcms  to  file  exceptfons;  that 
"tliey  bad  filed  no  exceptions  within  six- 
ty days,  iwr  eTen  np  to  the  September 
tarm,  18M, <rt  fudd  ejart;'*and  that,  as 
they  had  *latled  to  file  anj  exceptions  to 
the  supplemental  report,  as  required  by  the 
order  <ri  the  court,  they  cunirt  not  now  do 
BO. "  The  coart  oTerrnled  the  objection, 
and  allowed  the  exceptions  to  be  consoll- 
dated,  and  Oie  CnretonH  to  Join  In  the  ex- 
ceptlou  to  tba  auppleinental  report. 
TMs  la  cxeeptod  to  aa  error. 

1.  As  befvra  stated.  tMs  was  a  snlt 
AKalnst  tte  principal  and  the  sureties  on 
Orabam's  bo«d.  Borbof  dw  aareOes  ex- 
eepted  to  tbe  original  lepcirt  ot  the  audi- 
tor, and  only  odc  to  the  supplemental  re- 
port. We  thlnfc  the  conrt  was  rtffbt  In 
■llowlBR  tht  Coreton*  to  Join  lo  tbe  «x- 
euytluiiafllad  by  Parfato  tba  aapplament- 
al  RpOTt.  Tbslr  ddnuMs  wera  m  same; 
and.  It  tbe  facta  Matail  by  Paris  In  hla  ex- 
ce^ona  weia  aaHMeat  to  dlacbarga  bim, 
ttasy  woald  alao  dlsebarKV  the  Cnnslons. 
BsBldea,  It  does  not  appear  from  the  rec- 
ord within  wbait  time  tbe  delendaata  were 
rcqolrwd  tofllaeneptSona.  What  tbe  or- 
der of  tlw  eoavt  waa  aa  to  the  fllinic  ol  tbe 
cxceptloM,  or  tbe  tlaie  ol  flVnff,  la  not 
atated.  Tbe  order  ot  the  eoart.  If  tbeve 
waa  am  oraer,  stating  tn  what  ttaae  excep- 
tions might  be  Med,  ts  ao«  in  tbe  record, 
and  therdore  It  does  not  appear  to  us  but 
that  the  Curetons  were  In  time  to  Join  In 
the  excepthMia  flied  by  Paria.  The  report 
of  an  auditor  Is  subject  to  exceptions  for 
sncb  time  as  the  court  may  allow,  (Code, 
I  4208.)  aard  tbe  tine  may  be  extended 
within  the  discretion  of  the  conrt.  The 
coort  having  allowed  tbe  exceptfona,  end 
It  not  appearing  from  tbe  record  that 
tbey  were  Impruperty  allowed,  It  Is  tu  be 
preaoned  that  they  were  la  Unie. 

2.  At  tbe  fetaeariaff  by  the  auditor  tbe 
defeadanta  oflarad  testtmony  aa  to  tbe 
SDlveiiey  or  bwolvency  of  Oraham,  tbeir 
primrlpaf,  and  aa  to  Uie  time  when  be  be- 
came InmilTent.  This  testimony  was  ob- 
jected to  by  tbe  iilalntlfb  on  the  ground 
that  the  auditor  bad  no  autbority  to  take 
testimony  on  that  question.  On  the  trial 
of  tlM  caae  tbe  detendaats  oBered  to  read 
tMa  testimony  to  tbe  }nry,  and  theplala- 
tHIh  again  objected,  "on  tbe  ground  that 
the  andftor  bad  no  aotbority  to  hear  and 
report  upon  this  qnestlon,  aa  It  was 
closed  by  the  first  bearing  before  the  audi- 
tor, and  this  qnestlon  waa  not  re-relerred 
to  the  auditor."  The  objection  was  over- 
mledt  and  tbe  ovldencs  admitted,  and  to 
this  ruling  tbe  plstatlffa  excepted.  Tbe 
bUI  OS  exeepttona  statea  that  the  case  was 
rs-relencd  to  the  andltor,  and  he  waa  di- 
rected** to  bear  testimony,  and  find  and 
report  who  were  and  are  the  heirs  of  Mil- 
ton Derrytwy.  whether  John  McMahon  Is 
an  bclr  or  not,  and  what  relation  NaoCT 
Donybery  snrtalned  to  said  daaeaaed,ir 
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any;  and  to  this  end  tbe  auditor  shall 
bold  another  sitting,  and  give  preTlnus 
notice  to  tbe  parties  or  their  attorneys  of 
aoeb  sitting  and  further  bearing,  and  stanll 
then  take  and  report  any  testimony  ot- 
tered by  either  party  on  the  qnestlon  htn 
referred  to  him  Id  relation  to  said  alleged 
mistake  In  his  former  report."  The  order 
of  re-reference  Is  not  In  tbe  record,  and  this 
quotation  from  It  la  tbe  bill  of  exeeptloos 
ts  all  that  appears  In  tbe  entire  record. 
Whether  tbe  quotation  contains  all  ot  tbe 
order  we  do  not  know.  If  It  does,  then  It 
la  dear  that  the  auditor  bad  no  authority 
to  hear  and  determine  any  other  qaestloa 
than  the  one  submitted  In  the  order,  and 
the  court  therefore  erred  In  admitting  tes- 
timony taken  and  reportCfl  by  the  auditor 
as  to  the  question  ot  Graham's  Sf^Tency 
or  lnsolTen«y,  beeanas  be  bad  not  been  di- 
rected to  taae  aocb  testimony  at  tbe  re- 
hearing. 

8.  The  exceptions  filed  by  tbe  defend* 
ants  wsre.  In  substance,  that  the  auditor 
erred  In  not  finding  and  reporting  that 
tbere  was  an  understanding  and  agree- 
ment  between  Graham,  tbe  administrator, 
and  Nancy  Derrybety  aad  tbe  children  ol 
tlw  deeeaaad  that  Orataam  sbonld  bold  all 
tbe  money  and  cfliBets  of  aald  estate,  and 
not  pay  tbe  same  orer  to  tbe  creditors, 
and  shonld  d^ay  making  returns,  aad 
sbonld  fight  off  and  delay  tbe  creditors  in 
the  collection  of  their  debts,  trader  tbe  ra- 
riouB  laws  made  after  the  war  la  refla- 
tion to  old  and  ante-war  debts ;  that  this 
understanding  Waa  unknown  to  tbe  snre- 
ties  of  Orabam ;  and  that.  In  pnrsnanca  ot 
tbe  understanding,  Oraham  failed  to 
make  regular  returns,  and  refused  to  pay 
out  the  money  In  bis  hands  to  the  crvdlt- 
ors,  but  took  advantage  of  the  seversl 
lawa  aforesaid  to  delay  and  fight  ult  cind- 
Itors  through  tbe  space  of  maay  years; 
that  tbsTalld  debts  of  tba  deceased  were 
more  than  sufflelent  to  coasametbe  wbole 
estate  at  the  time  said  agrrement  was 
made;  that  at  that  time  Orabam  was 
solvent,  and  able  to  account  tor  the  whole 
amount  ot  tbe  estate,  bat  afterwards, 
while  carrying  uat  said  unOertaklDg;  be 
became  tnsfrivent,  and  thiat  tbe  sureties 
of  Oraham  wwe  Injured  and  damaged, 
and  their  rMcs  taicrensed,  by  reason  of  the 
andentandlDg  t»etween  Oraham  and  tbe 
heirs  aforesaid.  Tbe  Judge  charged  the 
Jury  that.  It  they  found  from  tbe  evidence 
the  tacts  as  contended  tor  by  tbe  anretlea, 
then  tbey  would  be  dfaRharged  from  Ua* 
bllity  upon  Qraham's  bond  as  adminis- 
trator, and  they  sbonld  find  tbe  excep- 
tions coverhiK  this  issnelnfaror  of  the 
defendants.  To  thin  eharg*  the  piidntlfls 
excepted,  and  assign  error  tbmion.  We 
think  tfahi  exception  Is  well  taken.  If  all 
the  facta  alleged  in  the  excexrtloBS  to  the 
iiudltor*s  report  were  true,  we  do  not 
think  tbey  would  be  sufflelent  to  discharge 
the  sureties  ot  the  administrator.  Under 
the  lawlt  is  tbe  duty  of  the  admlnlstratur 
to  administer  tbe  estata  of  the  deceased. 
Ha,  and  not  the  hdra  and  dlstribntaes. 
represents  tbe  estate.  It  Is  Ua  duty  to 
collect  the  assets  and  pay  all  Just  debts  of 
his  Intestate.  It  a  debt  Is  presented  to 
blm  which,  under  the  law  existing  at  tbe 
ttma  tbe  debt  was  contracted.  Is  not  bind- 
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inx  apon  the  estate,  be  haa  the  riicbt  to 
litigate  wltb  tbe  creditor,  and  to  gut  Hd 
ul  It,  If  the  law  will  allow.  Tbe  belra  and 
dlatrlbatees  havetbe  rlRbt  to  protect  their 
own  InterestB  in  tbe  estate,  and  tbey  also 
bare  the  right  to  Invoke  the  aid  ol  the 
administrator  in  reslstlnR  creditors  by  all 
lawful  meaDB ;  and.  If  tbey  can  dri eat  the 
creditors  with  the  aid  and  assistance  of 
the  administrator,  by  lawtui  means,  and 
tbe  estate  la  nared  to  them,  they  can  sue 
and  recover  from  the  admiuletrator,  or 
bis  snretlcR,  in  case  the  adminibtrator  has 
wasted  the  estate  pending  sach  tltlsatiun. 
If  credltoi-a  are  lawfally  defented  in  their 
claims  axainst  the  estate,  the  belrs  are  en- 
titled to  such  benefit  as  may  be  derived 
therefrom.  Tbe  fact  that  tbe  htirs  co- 
operated with  tbe  administrator  In  defeat- 
ingthe  rreditors  by  lawful  means,  and  the 
further  fact  that  tbe  administrator,  with 
their  consent,  held  tbe  assets  pending  liti- 
gation, and  afterwards  wasted  them  and 
became  insolvent,  will  not  dlscbarf^the 
sureties.  The  sureties,  in  their  bond, 
guarantied  that  tbe  administrator  woold 
faithfully  administer  tbe  asBots  of  tbe 
estate,  and  that,  If  he  fiUled  to  do  so,  tbey 
would  be  responsible.  It  was  therefore 
tbelrduty  to  look  alter  tbe  administrator, 
and  to  see  that  he  regularly  made  bis  re- 
turns to  tbe  conrt  of  ordinary,  and  gener- 
ally to  see  that  he  faithfully  administered 
his  crust;  and,  if  tbey  failed  to  do  this, 
they  became  liable,  as  his  saretles,  for  bis 
waste  or  mlamanagement.  Judgment  r&> 
versed. 


Van  Felt  t.  Hohb  Building  &  Loan 
Abb'n. 

(Supreme  Cmtrt  of  Oeoryla.  July  18, 189L) 

BniLDiso  Ain>  LoAK  Assgoiatiohi — DiMOLnntHr 
— AcTiOHB— ExcspnoKBTO  AnnrtOB*!  Rbpobt. 

1.  A  jodstaent  overruling  exceptlosB  to  as 
auditor's  report,  and  not  excepted  to  pendent* 
Ut«,  or  otherwise^  within  00  dura  sfter  its  rendi- 
tion, 1b  not  open  to  review  sad  reversal  by  the 
■apTBsie  coon. 

3.  Where  a  bnlldinR  and  loan  association  sells 
out,  and  assigns  in  wrTting  all  its  cialms  for  on- 
paid  loans,  tbwebv  realizmg  a  fond  snffloient  to 
raise  the  valae  of  Its  atook  to  themaximiim  fixed 
t»y  the  oonsUtotion  or  the  liy-laws,  and  with  this 
fond,  in  connection  with  other  assets,  pa?B  off 
and  satisfies  all  its  stockholders,  and  entirely 
ceases  to  transact  boslness,  it  Is  virtually  dis- 
solved, and  is  incapable  of  further  prosecuting  a 
pendlDg  actiOD  founded  upon  a  bond  so  trans- 
fwred  and  assigned  after  the  action  was  brought 
iSyttatvM  h\i  tho  Court.) 

Error  from  superior  court.  Pulton  coun- 
ty; Marshall  J.  Clabkb,  Judge. 

Action  by  the  Home  Building  So  Loan 
Association  against  F.  M.  Van  Pelt. 
Judgment  for  plaintiff.  Defendant  brings 
error.  Reversed. 

John  A.  Wimpy t  tor  ^aintlff  in  error. 
8,  Burnett  and  W,  8,  TboaaoBt  for  da* 
fendant  In  error. 

Rlbcklbt.  C.  J.  1.  Tbe  exertions  to 

the  anclltor*8  report  were  overruled  on 
March  25th.  No  exception  was  entered 
pendente  lite.  On  April  1st  thereafter  tbe 
case  came  on  for  final  bearing  and  trial, 
and  the  trial  teriiiliiated  on  that  day  In  a 
final  Judgment  for  the  plaintiff  bdow. 


Tbe  bill  of  exceptions  was  eertifled  on  the 
Slat  of  May.  wbicb  waa  wittatn  60  days  alt- 
er the  triu  end  ludgmcnt,  bat  waa  mora 
than  60  days  after  the  exceptions  to  tbe 
auditor's  report  were  overruled.  The  bill 
of  exceptions  was  too  late  to  reach  any 
alleged  error  committed  by  tbe  conrt  In 
overruling  the  exceptions.  In  order  to 
preserve  tbe  right  to  have  that  deelaton 
reviewed  it  was  neceaaary  that  exc^tiona 
shonid  have  been  entered  pendente  lite, 
under  section  4254  of  the  Code.  City  of 
WaycroBS  Youmans,  85  Ga.  708, 11  8.  E. 
Sep.  H65.  The  longest  time  allowed  hy 
the  statute  for  signing  a  bill  of  exceptions 
is  60  days  from  the  date  of  tbe  decision 
complained  of.  Code,  (  42^. 

3,  The  courterredlastriklng  tbe  amend- 
ed pleas  filed  by  tbe  defmdant  below  on 
the  day  of  the  trial.  It  the  facts  set  fortb 
in  these  pleas  be  true,  the  assudatlon  was 
virtually  dissolved  pending  the  suit.  It 
not  only  had  transferred  and  assigned  In 
writing  the  sDbject-matter  of  the  present 
action,  bat  had  virtually  gone  out  of  ex- 
istence. If  it  bad  paid  oft  and  aatlsOed  all 
its  atoektaoldera,  and  ceased  to  transact 
buslnesB.lt  waa  incapable  ai  further  prose- 
cuting a  pending  action  founded  npon  a 
bond  which  It  transferred  and  assigned 
after  tbe  action  was  brought.  It  might 
admit  of  some  question— indeed,  very  con- 
siderable qDcatlon  under  the  authorities— 
whether  it  could  proceed  to  recover  on  a 
cause  of  action  after  parting  with  title, 
both  legal  and  eqaltabie.  although  It  bad 
not  parted  with  its  own  legal  existence  aa 
well;  but  we  are  clear  that^  taking  tba 
matter  of  these  pleas  as  true,  the  associa- 
tion could  not  prosecute  tblk  action,  or 
any  othw.  Judgment  revanwd.  * 


Flbrtwood  v.  Loan  et  al. 
CSupFeme  Court  of  Qwrgia.    July  IS,  1801.) 
HcnusTSAD— Saia— Tina  or  Pubokasbbs  ^  Bvi- 

DBKOB. 

1.  A  widow,  as  the  head  of  a  &mily  consist 
Ing  of  herself  and  a  minor  eUld,  having  liad  a 
homestead  set  apart  to  her  in  1879  out  of  the 
lands  of  ber  deceased  husband's  estate,  and  the 
adult  heirs  having  ocquleeoed  in  the  same,  and 
t^  lands  so  set  apart  haviog  been  subsequently 
sold  by  order  of  the  Judge  In  conformity  to  sec- 
tion auas  of  the  Code,  the  purobaser  at  such  sale 
aoQUlred,  not  only  the  title  of  the  banefloiartea, 
but  that  of  the  estate,  so  as  to  bar  the  rights  oi 
the  adult  heirs  and  all  penons  daiming  under 
them,  their  ilghta  being  trsnstteTed  to  the  prop- 
erty In  «4iich  the  prooeeds  of  the  sale  were  in- 
vested. 

a.  The  homestead  not  having  been  taken  by 
the  widow  in  her  own  Indlvidoal  share  of  the 
realty  tMlongiiix  to  h<ar  hoaband'a  estate,  the  in- 
debtedness of  the  estate,  the  raloe  of  its  assets, 
etc,  were  Inadmissible  for  the  purpose  of  show- 
ing  that  the  homestead  was  not  more  than  hm 
own  Interest  in  the  lands  would  haveameonted  to. 
iSyllabua  by  the  Court.) 

Error  from  superior  court,  Wilkinson 
county ;  W.  F.  jRNKUfa,  Judge. 

Petition  by  Mrs. S.  J.Fleetwood  against 
James  Lord  and  otbm.  Judgment  for 
defendants.  Plalntllf  brings  mor.  Ito> 
versed. 

Hardeman  A  Dttvia  and  Wbltedeld  A 
Allen,  tor  plaintiff  In  error.  M.  Herrie 
and  J.  W*  HaU,  tor  defendant!  In  cstot. 
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SiHUONB,  J.  In  1871,  Joel  Dees  died  Id- 
testate,  Ipavlng  a  largeefitateol  lands  aud 
other  property.  All  the  property  wenc  In- 
to the  taanda  of  the  adulnlstratoni.  Das- 

f;an  aod  Freeman,  who  were  appointed  in 
?72.  Dees  left  as  hia  heirs  at  law  his 
widow,  Nancy,  and  three  children,  to-wit, 
Mrs.  Fleet  woiMl,  Llsiie  Dees,  and  his  minor 
son,  Joel  T.  Dees.  In  Norember,  1872,  the 
ordinary  of  Wilkinson  connty  set  apart 
to  the  widow,  fur  herself  and  her  minor 
son,  a  homestead  outof  the  estate,  consist- 
ing of  4oO  acres  of  land,  and  the  widow 
went  immediately  Into  the  posaeasion  of  the 
same.  The  admltiistratora  retained  pos- 
sessioo  of  the  property  nntll  1875,  without 
paying  the  debts  or  making  distribution. 
James  Lord  and  H.  A.  Hall  were  tbeneigh- 
bora  and  friends  and  confidential  advisers 
of  the  lamtly.and  in  1875  adrlaed  the  heirs 
that  the  administrators  were  mismanag- 
ing theestate ;  and  that,  if  It  were  not  got 
out  of  their  hands,  It  would  be  sacrlHced ; 
and  the  only  way  to  get  it  out  ot  their 
hand  was  to  raise  money  and  pay  the 
debts,  or  sell  their  interest  to  some  one 
who  could  cotitrul  the  administrators; 
and,  the  heirs  being  unable  to  raise  the 
money.  Lord  and  Hall  raid  they  could  lind 
a  parchaaer,  and  in  a  few  days  proposed 
to  purchase  themselTes.  They  were  al- 
lowed to  name  thelrown  price,  and  agreed 
to  pay  ail  the  debts  and  pay  each  heir  ^1,- 
800  for  all  theestate  exreptthe  homestead, 
la  18S3  the  widow  petitioned  the  Judge  of 
the  Huiwrior  court  tor  leave  to  sell  the 
humeatead.  All  the  heirs  of  the  intestate 
were  made  parties.  The  Judge  granted 
the  order  authorising  the  widow  to  sell 
the  homestead,  and  Mrs.  Fleetwood,  one 
ot  the  belrs.  parchased  It  from  the  widow, 
paying  her  $2,500,  and  taking  her  deed  In 
fefVBlmple.  This  sale  wasatterwards  rati- 
fied by  the  Judge,  who  ordered  the  money 
to  be  reinvested.  Subsequently  Lord  and 
Hall  net  Dp  a  claim  to  Llszle's  part  ot  the 
homestead,  which  they  alleged  would  ac 
crae  to  her  after  the  death  of  the  widow. 
Lord  and  Hall  alleging  that  they  had  pur- 
chased it  from  Llcsie,  and  Lizsie  claiming 
that  her  interest  in  the  homestead  was 
excepted,  and  that,  while  It  did  not  ap- 
pear in  the  deed  from  her  to  Lord  and 
Hnll,  )t  was  the  nnderstandlug  and  agree- 
meat  that  It  shoald  be  excepted,  and  that 
Lord  and  Uoll  agreed  to  make  the  excep- 
tion In  the  deed.  A  great  deal  of  testi- 
mony was  taken  npon  this  point,  which, 
in  the  view  we  take  of  the  case,  it  Is  un- 
necessary to  detail.  Mrs.  Fleetwood  filed 
her  petition  setting  out  these  facta  and  a 
great  many  others  which  need  not  be  men- 
tioned, and  prayed  for  a  decree  against 
Lord  and  Hull,  canceling  as  much  of  the 
deed  from  Lizsie  Dees  to  them  as  conveyed 
to  them  any  Interest  in  the  homestead, 
and  reforming  the  deed  and  the  records 
thereof  ao  aa  to  exempt  from  the  opera- 
tion thpreof  all  Interest  in  the  home- 
stead lands,  and  that  she  might  recover 
damages  for  the  slander  ot  her  title,  and 
tor  perpetual  Injunction  againat  defend- 
ants. Lord  and  Hall  answered  the  peti- 
tion, and  denied  all  the  material  allege- 
tioDH  therein, and  set  npa  claim  to  Lizzie's 
Interest  In  the  homestead  property  after 
Uwi^Mthor  the  widow.  Ctai  the  trial  ot 


the  case  the  Jury  found  In  fsTor  of  Lord 
and  Hall.  Theplalntltf  moved  fur  a  new 
trial,  and  the  motion  was  overruled  by 
the  court. 

1.  Plalntlira  eoansel  requested  the  court 
to  charge  the  Jnry  that  "the  order  ot  said 
coort  authorizing  Nancy  Dees  to  make  a 
sale  of  the  homestead,  and  the  purchase 
by  plaintiff  ot  said  homestead  lands  under 
said  order,  divested  all  claim  or  Interest 
of  the  heirs  at  law,  or  the  purchasers  from 
them,  in  and  to  said  land,  and  transferred 
said  in  terest  or  claim  to  the  proceeds  of 
said  sale."  Also  that,  "if  the  widow,  In 
such  a  case,  under  an  order  of  court,  sells 
said  homestead,  the  fee  would  pnss  to  the 
purchaser,  to  the  exclusion  of  said  adult 
heirs  or  purchasers  from  them."  Also 
that  plaintiff  obtained  by  her  purchase 
from  Mra.  Dees,  nuder  the  order  of  the 
court,  the  absolute  fee-simple  lu  the  lands. 
These  charges  the  court  refused  to  sflve, 
and  error  Is  assigned  theretm  In  the  sixth, 
seventh,  and  eighth  grounds  of  the  mo- 
tion. We  think  the  court  should  have 
given  these  Instractlons  to  the  Jury.  The 
Code,  S  2025,  declares  That  the  sale  of  the 
homestead  property  In  compliance  with 
the  order  of  the  court**  shall  operate  to 
pass  to  the  purchaser  the  entire  Interest 
and  title  of  the  ben«^ficiarles  in  the  exempt- 
ed property,  and  also  the  entire  Interest 
aud  title  owned  before  the  exemption 
was  made  by  the  party  out  ot  whose  es- 
tate the  property  was  so  exempted. "  So 
It  would  seem  that  tlie  purchaser  ot  tbia 
homestead  property  under  the  order  of 
the  Judge  obtained  the  lUisoInte  fee  there- 
in, and  all  the  interest  and  title  ot  the 
Iieueflclarles  passed  to  her.  This  being 
true,  It  did  not  matter,  so  faraatbepur^ 
chaser  was  concerned,  whether  the  Interest 
of  Lizsie  In  the  homestead  was  excepted  in 
her  de<>d  toLordandUallornot.  If  Lizzie 
had  any  intereet.  It  was  transferred  from 
the  homestead  property  to  the  property 
purchased  with  the  proceeds  ot  the  sale 
thereof.  Shels  therefore  barred  from  claim- 
ing any  interest  In  the  homestead  property 
so  sold,  and  Lord  and  Hall,  who  claim  un- 
der her,  are  also  barred  from  claiming  any 
interest  In  theland  sold  under  the  order  of 
the  court.  When  a  widow  takes  a  home- 
stead out  ot  her  husbands'  estate  witl» 
the  acquiescence  ot  the  adult  heirs,  and  a 
sale  thereof  is  duly  made  under  the  above- 
cited  section,  this  Is  an  administration  by 
competent  authority  of  so  much  ot  her 
deceased  husband's  estate  as  against  all 
persons  not  having  liens  tbereon  to  be  en- 
forced after  the  homestead  expires. 

2.  During  the  trial  the  plaintiff  proposed 
to  prove  by  Mrs.  Deea.  the  widow,  the 
value  of  the  estate,  ot  its  aasets,  etc.,  for 
the  purpose  ot  Bbnwing  that  the  home- 
stead was  worth  no  more  than  her  own 
interest  In  the  land  would  have  amounted 
to.  The  record  shows  that  the  widow 
did  not  take  this  homestead  In  her  own 
individual  share  of  the  realty  belonging 
to  her  husband's  estate,  but  took  It  as  the 
bead  ot  a  family,  tor  hOTself  and  her  minor 
son. outot  the  estate.  The  evidence,  there- 
tore,  of  the  value  of  the  estate,  its  assets, 
etc.,  was  inadmissible  for  the  purpose 
offered,  and  the  court  did  not  err  In  ex- 
cluding it.  As  this  decision  will  finally- 
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settle  the  controvewry,  It  to  unneceBaary 
to  notice  the  other  groonds  of  tb«  motton 
tor  a  new  trial.  Jndgmmt  reversed. 


MooBB  T.  Oablaxd  et  aS, 

(Supreme  Cowt  cfthOTBla.   Jolr  tt,  t89L) 

SUOTIABLB  iKBTRUlfBHTB— CoNBIDBUnON  — Iil- 
CBIT8B  TO  Sbu.  FaTISTEU  ArTTCUE. 

1.  The  oharRe  of  the  court  that  Ghu-Iaad's  as- 
signment was  soflluieDt,  and  that  Hoore  conld 
not  go  behind  It,  was  not  error,  under  the  facts 
-of  this  case. 

3.  It  appears  from  tke  eridence  that  what 
Moore  bought  was  a  Ucraae  to  Me  and  sell  in 
Oawford  county,  awl  tba  •ridonoa  ahows  that 
Im  got  what  he  ooofl^t. 

S.  It  further  appears  from  the  OTldenoe  that 
Shellnut,  the  patentee,  reserred  the  ezclnaive 
right  to  make  the  machines;  and  also  that  be  ao- 
^aiesoed  in  the  lloaise  to  Moore  te  we  anA  aeU. 
{Sj/llabuM  by  ffM  (Ttmrt.) 

Error  from  auperlar  court,  Oawford 
count.v ;  A.  L.  Mjlljer,  Jadjce. 

AotloD  br  U.  J.  Moore  against  R.  H. 
^ariand  andothert.  Judgment  tordefend- 
aata.   Plaintiff  brings  errur.  Affirmed. 

D.  Jfoore,  fur  plaintiff  la  error.  W, 
&  WidJmeet  for  detmdanta  In  error. 

"LvuvKTHt  S,  A  ease  betwmilbeae  same 
part!e0,froni  wbtch  tkeHtlgatlon  between 
tbem  In  the  preaent  case  arolved.  was  bfr* 
fore  this  court  at  March  term,  ItWT,  and  Is 
reported  In  78  Oa.  764,  8  S.  £.  Rep.  6M.  It 
was  then  btdd  It  was  no  snfflelent  defone 
to  plaintiff's  action  that  no  asalgnnient  of 
the  patent-right  bad  been  made  to  defend- 
ant before  demanding  payment  of  his 
note,  there  being  no  STldenee  toshowthat 
'defendant  wav  to  have  each  aaslgnment 
Jiefoie  paying  the  note;  and  that,  in  the 
abuence  of  each  proof,  the  preramptlon 
from  the  note  Itself  would  be,  he  was  enti- 
tled to  sQCh  assfgnmeitt  when  he  paid  the 
note.  The  Judgment  of  the  court  below  In 
lavor  ol  the  plalntMwae  then  afflnned, 
and*  In  our  omnlom,  this  oagbt  to  have 
ihtany  ended  the  eontroven^.  In  deHrer- 
Ing  the  opinion,  however.  Justice  Bi.Airzi<- 
roETO  remarked  that  the  drtendant  "could 
yet  defMid  the  case,  aftu*  Jndgmevt,  by 
tendering  the  money  and  demanding  the 
assignment;  and,  npon  the  refusal  to  as- 
sign this  right,  a  court  of  equity  wonld 
not  taestltate  to  enjoin  the  collection  of  the 
lodgment.'*  In  oar  opinion,  the  words 
^noted  were  need  rather  arguendo,  in  gtv- 
uig  a  reason  for  tbeconclosion  reached, 
than  as  being  reaHy  necessary  to  a  dlspo- 
altfon  of  tbe  ease  as  tt  then  stood.  Treat- 
ing these  words,  however,  as  properly  a 
part  of  the  adjadleutlon  then  made,  we 
are  neverttiefesB  of  tbe  opinion  that  the 
Judgment  of  the  court  below  upon  tbe  last 
trial  was  correct.  The  comvlalnaat, 
Moore,  who  sooght  to  «i]oIb  tne  collee- 
tlott  of  tbe  Judgment  Gariand  bad  obtained 
against  hlm,hnnBelf  Introdueed  an  aHsigu- 
ment  from  Garland,  which  conveyed  to 
blm  the  right  **  to  ase  and  to  sen  said  pat- 
ent within  the  limits  of  CTawford  covnty, 
Georgia."  Dp  on  the  autlrorlty  ol  Rice  v. 
Boss,  46  Fed.  Rep.  195,  and  the  cases  there 
«ited,  this  Instrnment  conveyed  to  Moore 
only  a  license  to  use  and  to  sell  tbe  "  Sliell- 
nut  water^nglne"  la  Crawford  county. 
Tbe  nrlglaal  note  waa  aot  fcitrodieed  In 


evidence  or  considered  by  the  Jnry  whose 
verdict  le  now  under  review;  and,  if  It 
would  have  proved  that  Moore  was  enti- 
tled to  an  assignment  of  tbe  pateat-rlght 
Itself  upon  paying  tbe  notp.  this  proctf 
was  wanting  at  the  last  trial,  at  whicb 
the  evidence  establlsbed  that  what  be 
bought  was  only  the  license  above  men. 
tloned.  It  was  shown  that  Bbellnat,  tbe 
original  patentee,  had  never  parted  with, 
but  expressly  reserved,  tbe  right  to  manu* 
factore  tbe  engines.  This  reservatloa 
made  all  thesnbseqnent  trsnaactlouB  bare* 
Inafter  mentioned  in  conneetlon  witb  said 
patent-right  amount  In  law  to  nothing 
more  than  licenses,  under  which  tbe 
licensee's  rights  were  limited  to  what 
they  actually  purchased.  TheBrat  of  these 
transnetlona  was  one  by  wblcb  Sbellnat 
aathorUed  oneHIms  to  use  and  seU  these 
engines  In  the  state  of  Georgia  oo  certain 
eoDdltloos,  with  wblcb  Sims  failed  to  com- 
ply, and  in  eoDBegamce  thereof  Bbdlnat, 
about  July  1, 1885,  again  became  the  pro- 
prietor ol  VDch  i^hts  as  Sims  bad  In  aD 
the  cooatieft  in  Georgia  which  be  bad  failed 
to  dispose  of.  While  Sims  was  operatii^ 
under  his  contract  wltb  Shellmit,  be  bar- 
gained tbe  f^t  Co  aee  and  sell  dieae  en- 
gines throQghoot  the  state  of  Georgia  to 
one  Holland,  who  afterwarda  received 
bach  the  notes  be  had  given  for  his  par- 
chase,  and  abandoned  ell  elalma  tbenua- 
der.  Before  dotag  so,  however,  Guriand, 
as  his  agent,  on  April  If,  188B,  bad  made 
the  contract  wltb  Moore,  which  an»oant 
ed,  as  we  have  shown,  to  only  a  Hceose 
to  the  latter  to  use  and  to  sell  these  en- 
gines in  the  county  of  Crawford.  The  as- 
signmeat  u(  this  license,  whir b  was  made 
byGariand  after  the  rendition  of  thejodgw 
ment  of  this  eoort  upon  the  former  tri^ 
was  ratified  by  Holland  by  a  written  ln> 
Btmment  reciting  that  on  tbe  27th  day  erf 
March.  1886,  be  was  tbe  owner  of  this  pat- 
ent-right for  tbeenttrestate  of  Georgia,  and 
as  soeh  owner  had  antborlsed  Gariaad  to 
sell  tbe  right  In  eertain  eonntfes  of  tbe 
8tate,lttcladhigtheeomiCyof Crawford.  It 
further  appears  from  tbe  evMenca  that 
Hims^made  arrangements  with  Garland 
to  sell  counties  in  south  Georgia."  aad 
that  Shellnrrt  himself  acqniesced  in  tbe 
transactloa  between  Garland  and  Mooie. 
In  view  of  tbese  facts,  and  tbe  aatbority 
cited  above,  tt  seems  dear  that  ntfthcr 
Sims  nor  Holland  nor  Gartand  bybt  had 
the  right  to  sdl,  nor  Hoore  the  right  to 
expect  that  be  was  pnrcfaaslng,  anything 
more  than  a  mere  license,  and  It  la  qnlte 
apparent  that  no  person  tn  any  way  coa> 
nected  with  or  tatereeted  In  this  patent- 
right  could  by  any  poestbfllty  disptite  or 
Interfere  with  bis  right  to  exercise  his  U- 
eease  fat  Crawford  eonnty ;  aor  doss  It  ap- 
pear that  any  one  has  ever  aosght  to  do 
so.ordeslres  todoso.  Henee  wesay that, 
under  the  above-redted  facts,  tbe  cbarge 
of  the  court  that  Garland's  aasigoAent  to 
Moore  was  safflclent,  aad  that  Moon 
could  not  go  behind  It,  wasnoterronaoos; 
and, farther,  that  Moore  now  has  what  be 
bought,  and  no  legal  reason  appears  why 
be  should  not  pay  for  It.  On  none  of  the 
other  grounds  of  tbe  raotloB,  all  of  wbkb 
wp  bare  carefnlly  considered,  was  Moore 
entitled  to  a  oaw  trial.  JudtmeatafBnned. 
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AtJQUSTA  Factory  t.  Datis, 

(AqMimw  OMrt  1^  OfOfyfa.  July  90^1801.) 

PARura  AMD  ClHiUk— Aonov  worn  Dkufb  n  Ceob 
— Dahaow— Pbactici. 

1.  TbflM  IM  no  duty  tipon  tbe  Judge  <tf  tlie  m- 
psrior  court,  kftar  ovomulng  a  demnzxer  to  the 
deciantion,  to  •oBpmd  or  pqc^kmm  a  trial  of  the 
case  bjT  the  lory  oa  issues  of  laot.  The  defend- 
ant may  either  except  pendente  Ute  to  the  jud^- 
ment  orerruling  the  demurrer,  orirait  until  after 
the  trial  is  concladed,  and  malie  that  Judgment  a 
mbject  of  exceptton  in  a  ngvlar  bill  of  ezoap- 
ttou. 

a.  A  bXhn  may  reeorer  daaiagen  against  the 
WTong<doer  for  loss  of  labor  and  sarvicee  of  hU 
minor  child,  and  for  burial  and  other  expenses 
incurred  on  account  of  the  necrligent  homicide  of 
tbe  child,  such  child  being  old  enough  to  per^ 
form  labor,  and  haTlng  MveA  for  several  days 
after  the  infllctloB  of  the  Injury  resnlting  la 
death. 

BL  It  mnild  seem  that  tbe  damages  recovera- 
ble for  loss  of  lab<Br  and  services  might  be  com- 
puted for  the  whole  remnant  of  minority,  though 
tbe  mother  of  the  child  be  living,  and  might, 
under  the  act  of  October  27,  1887,  have  a  riKht 
of  action  for  the  homicide ;  ^e  father's  action 
not  being  brought  for  the  homicide,  but  for  the 
loss  of  labor  and  services,  caused  by  the  wrong- 
ful negligence  of  which  death  was  one  at  the 
consequences. 

iSyliabut  by  Ute  Court) 

Error  from  superior  court.  Rlebmond 

coaDty;  H.  G.  Ronby,  Judge. 

Action  by  John  H.  Davie  acalost  the 
AaeuHta  Factory  for  damages  Kirtheneg- 
llgent  kllllDK  of  a  daughter.  Judgment 
for  plalDtiO.  Defendant  brings  error. 
Affirmed. 

J.  if.  Camming  and  Bryan  Cumming,  for 
plaintiff  in  error.  Twlggw  A  V^rdMy,  for 
defendant  ia  enor. 


Blecklxt,  C.  J.  After  oTerrullng  the 
demnrrerto  the  declaration,  the  Judge,  tn 
the  exercise  of  h1«i  diecretion,  and  having 
doubts  In  blB  own  mind  ol  the  correctness 
of  his  mling  on  tbe  demurrer,  ordered  the 
rnse  to  be  withdrawn  from  the  Jury. 
This  was  done  fur  tbe  avowed  purpose  of 
giving  the  defendant  an  opportunity  to 
bring  tbe  ease  to  this  court  on  writ 
error  In  advance  of  a  trial  by  Jury  on  the 
isaae  of  fact.  Tbongh  It  was  In  the  pow- 
er ol  tbe  court  to  suspend  the  trial,  there 
was  no  duty  incumbent  upon  it  to  do  so. 
The  defendant  might  have  entered  excep- 
tions pendente  lite  to  tbe  decision  over- 
rnllng  the  demurrer,  (Bradley  v.  Saddler, 
M  Oa.  6S1;)  or,  without  excepting  peo- 
deate  litCy  tbe  question  on  tbe  demurrer 
alone  could  have  been  brought  berebyreii- 
nlar  bill  of  exceptions,  after  the  trial  was 
over,  and  a  recovery  had  by  the  plaintiff, 
(Lowe  V.  Burke,  79  Oa.  164,  3  S.  E.  Rep. 
449,  and  see  Kitchens  v.  State,  80  Ga.  810, 
.7  S.  £.  Rep.  209;)  or  after  a  mistrial, 
(Rallrund  Co.  v.  Denson,  83  Oa.  267,  9  S.  E. 
Rep.  788;)  but  It  was  not  necessary  that 
tbe  trial  should  proceed  any  further  after 
tbe  demurrer  was  overruled*  in  order  to 
render  tbe  Judgment  on  tbe  demurrer  re- 
rtewable  here,  (City  ConncU  v.  Ijombard, 
88  aa.  1«5, 12  S.  B.  Rep.  212.) 

S.  Hie  plaintiff's  danghter  was  16  years 
of  age,  and  was  Injured  on  the  8tb  day 
of  January,  1890.   Bhe  snrvlTed  until  the 
T.lSs.E.iio.24— 37 
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21th  day  of  the  same  month,  wbeo  she 
died  of  her  injuries.  The  action  Is  for  the 
loss  of  her  labor  and  services,  and  for  ex- 
penses Incurred  In  her  last  illness,  death, 
and  burial.  Tbe  negligence  of  the  defend- 
ant which  cansed  the  Injury  and  conse- 
quent death  was  in  furnishing  unsaJe  ma- 
chinery for  the  child  to  work  with,  ali« 
being  in  the  employmrait  of  the  defendant 
as  a  laborer  in  Its  cotton-mill.  This  neg- 
ligenee  was  a  tort,  and  tbe  death  resulted 
from  it.  The  plaintiff,  aoeordlng  to  all 
the  better  authorities,  would  be  entitled 
to  recover  the  necessary  expenses  In- 
curred by  him  In  consequence  of  It,  and  also 
compensation  for  the  loss  of  the  labor 
and  services  of  his  minor  daughter  from 
the  tlOie  she  was  disabled  by  the  Injury 
until  she  died.  8  Tbomp.  N^.  1272,  and 
notes;  8  Laweon, Rights, Rem. ftPr.§  1016. 

8.  This  action  not  belngforthe  homicide 
of  the  daughter,  but  for  the  tort  of  which 
the  homicide  was  only  a  consequence, 
and  the  gist  of  the  suit  b^sg  the  loss  ol 
labor  and  services,  the  right  of  action  was 
altogetber  Independent  the  act  ol  Octo- 
ber 37, 1887,  and  the  recovety  would  em- 
brace damages  for  the  loss  of  services  of 
tbe  daughter  from  the  time  of  tbe  Injury 
untU  she  would  have  been  21  years  of  age, 
according  to  tbe  ruling  of  this  court  tn 
McDowell  r.  Railroad  Co.,  60  Ga.  820.  In- 
asmuch as  one  and  Che  same  tortious  act 
may  cause  separate  and  distinct  damage 
to  two  persons,— as,  for  instance,  to  mas- 
ter and  servant,  (Smith,  Mast,  ft  S. 
*178,)— it  is  not  easy  to  see  how  tbe  scope 
of  the  father's  damage,  as  recognised  pri- 
or to  tbe  act  of  1887,  would  be  contracted 
by  the  right  of  action  given  by  that  act  to 
the  mother,  even  where  the  conditions 
are  such  as  to  entitle  tbe  mother  to  sue 
and  recover  for  the  homicide.  Her  dam- 
ages are  arbitrarily  measured  by  the  stat- 
ute at  the  full  value  of  tbe  life  of  tbe  child ; 
but  this  Is  not  necessarily  Inconslslent 
with  the  duty  on  the  part  of  tbe  wrong- 
doer of  compensating  the  father,  on  the 
basis  of  tbe  prior  law,  for  the  damages 
sustained  by  him  in  the  loss  of  the  child's 
services  up  to  the  period  of  majority.  In 
BO  far  as  those  services  would  hare  been 
of  value  to  blm.  The  tort,  with  the  hom- 
icide as  an  incident,  might  be  treated  as 
fumlebtng  a  cause  of  action  to  the  father, 
and  the  homicide  Itself  aa  furnishing  a 
cause  of  action  In  behalf  of  the  mother. 
In  prescribing  a  measure  of  recovery  for 
the  latter,  the  legislature  could  make  tbe 
value  of  the  life  tbe  standard,  without 
changing  or  Intending  to  change  the 
measure  of  recovery  for  the  former.  It 
does  not  appear,  however,  that  the  child 
now  in  question  left  any  mother;  nor 
was  it  needful  that  tbe  declaration  should 
disclose  anything  on  that  subject,  tbe  pres- 
ent action  not  being  founded  on  the  act  of 
1887,  but  on  tbe  prior  law.  The  conten- 
tion that  the  prior  law  has  been  abrogat- 
ed by  implication  is  not  sustainable, 
though  It  is  doubtless  true  that  a  father, 
when  himself  entitled  to  sue  nnderthenew 
act,  would  have  to  elect  between  the  rem- 
edy which  It  affords  and  the  more  restrict- 
ed remedy  afforded  by  the  law  as  it  stood 
beforetheact waspassed.  Hecouldnotsue 
severally  lor  the  taomldde  and  for  ttaecoig- 
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Inal  tortfromwblchtbehomluideresiiUecl, 
and  recurer  In  both  actions.  Jadgment 
affirmed. 


JoNBB  et  a/.  T.  Lewis  et  a!. 
(Supreme  Court  of  Otorgia.   July  8, 1891.) 
Pbixoipai.  and  Borbtt— Jitdoubnt  aoaiitbt  Subs- 

TIBS. 

In  an  action  at  law  upon  a  lolnt  promiBSory 
note,  all  the  malcors  except,  one  being  snreties,  a 
verdict  affainst  someol  the  sureties  lorthewhoie 
amount  01  the  note,  and  against  one  of  them  for 
half  that  amount,  is  contrary  to  law.  The  plain- 
tiff may,  however,  enter  Judgment  against  ail  the 
auretles  for  tbe  lesser  sum,  and  direction  la 
given  accordingly. 
(SylUOma  by  the  Court) 

Error  from  superior  eoort,  Macon  coun- 
ty; Allen  FoKT.  Jadge. 

Action  on  a  promlanory  note,  by  John 
F.  Lewis  nnd  son  asralntit  William  Jones 
and  another.  Verdict  and  Jndf^nient  for 
plaintiffs.  Defendants  bring  error.  Af- 
firmed. 

Joba.  W.  Baygaodt  for  plaintiffs  in  er- 
ror. J.  M.  Du  Free,  for  defendants  tn  er- 
ror. 

Simmons,  J.  Lewis  sned  Stubbs  as  prin- 
cipal, nnd  J.  F.  Barfleid.  Jones,  and  Jesse 
BarUeld,  as  sureties,  on  a  Joint  promissory 
note  tor  9115.98,  with  Interest  from  ma- 
torityatS  per  cent.,  and  attorney's  fees. 
The  snretlea  pleaded  that  Stubbs  was  the 
prlnirl[)al  npon  tbe  note,  and  they  were 
only  sureties,  which  tbe  plaintiff  knew  at 
tbe  time,  and  before  be  advanced  the  mon- 
ey; that  they  only  agreed  to  stand  se- 
curity for  $oU.  and  that  they  signed  the 
note  in  blanh,  no  amount  whatever  being 
on  its  face  when  tbey  signed;  that  they 
never  signed  or  agreed  to  sign  the  note 
sued  on,  and  authorised  no  one  else  to  do 
so  for  them :  that  one  of  them  tuld  the 
plaintiff  before  he  signed  tttnt  he  would 
only  be  responsible  for  Stnbbs  for  950.  and 
that  he  never  consented  to  be  surety  for 
bim  for  any  other  sum ;  that  the  note  was 
filled  oat  by  tbe  plaintiff  without  the  au- 
thority of  these  defendants,  but  they  did 
authorise  Stubbs  to  have  the  plaintiff  till 
It  out  for  950  only.  Tbe  proof  showed, 
end  so  the  Jury  found,  that  one  of  the 
sureties  notlfletl  the  plaintiff  before  the 
note  was  filled  out  that  he  would  only  be 
bound  for  950:  but  the  proof  falls  to  sns- 
taln  the  plea  of  the  other  sureties  that 
they  had  agreed  to  sign  only  for  960,  and 
that  the  plaintiff  had  notice  thereof.  The 
court  instructed  the  Jury,  tn  substance, 
that,  if  they  believed  the  note  was  signed  in 
blank,  but  that  Jesse  Barfleid,  one  of  the 
sureties,  notified  I^ewls  that  he  would  only 
be  bound  for  950,  they  could  only  find  a 
verdict  against  him  for  that  sum ;  and  If 
the  other  sureties  nlso  signed  in  blank,  but 
did  not  notify  Lewis  that  they  would  be 
bound  for  950  only,  they  would  be  author- 
lied  to  find  against  them  for  the  principal 
and  interest  on  tbe  note.  Under  thlH  in- 
struction the  jury  returned  a  verdict  tn 
faror  of  the  plaintiff  for  9^  agalnHt  Jesse 
Barfleid,  and  against  the  principal  and 
the  other  sureties  for  the  whole  amount  of 
the  note.  This  charge  was  error.  This 
waa  an  action  at  law,  and  upon  a  Joint 


promissory  note.  There  was  nothing  on 
the  face  of  the  note  to  show  that  tlie  sure- 
ties agreed  to  he  severally  bound  for  dif- 
ferent amounts.*  When  Lewis  filled  np  the 
blank  In  the  note  for  9115,  after  notire 
from  one  of  the  sureties  that  be  would 
be  bound  only  for  950,  be  could  not  re- 
cover from  that  sure^  more  than  950. 
Gower  v.  Wynn,  60  Ga.  346;  Johnson 
V.  Blasdale,  40  Aroer.  Dec.  85;  Gwa  v. 
Wbitehead.  8S  Miss.  213.  And,  tbe  note 
being  a  Joint  oneiin  our  opinion,  the  plain* 
tiff  could  not  recover  more  than  tbac 
amount  from  tbe  other  snretlen  who  bud 
given  no  notice.  The  obligation  was 
iutnt,  andnot  Joint  and  several ;  and  the 
law  win  not  allow  tbe  plaintiff  to  recover 
on  a  Joint  contract  more  from  one  surety 
than  from  another.  Tbe  sureties  have  a 
right  to  contribution  among  themselves; 
and  it  one  of  them,  against  whom  there  is 
a  verdict  tor  9116,  should  pay  It  off.  he 
would  be  entitled  to  equal  contribution 
from  bis  cosureties,  where  tbe  contract 
shows  no  different  liability;  and,  If  the 
Judgment  is  only  960  against  one  and  Is 
9115  against  anotha*.  there  cannot  be 
equal  contribution.  We  direct,  therefore, 
that  the  Judgment  be  amended  byentfr- 
Ing  up  judgment  against  all  the  Buretles 
for  950  principal,  with  Interest  thereon, 
and  10  per  cent,  attorneys'  fees,  and  costs. 
Judgment  affirmed,  with  direction. 

Lumpkin,  J.,  not  presiding. 


Atlanta  ft  F.B.  Co.  v.  Wright,  Comptrol- 
ler General. 
(Aiprenw  Court  of  Oeorgta.  July  18, 1891.) 
Taxatiox  or  Railroids. 

t.  That  some  of  the  railroads  cannot  constl 
tatfonally  he  taxed  npon  their  property  beyond 
a  specified  percentage  upon  their  annuu  income 
does  not  hinder  the  legislature  From  taxing  all 
other  railroad  companies  ad  valorem  upon  their 
property,  the  former  being  also  taxed  np  to  tba 
limit  established  by  their  ohart^. 

2.  Under  the  oonstltntion,  which  reqaires 
taxes  to  be  levied  and  ooUected  ander  general 
laws,  the  legislature  has  do  power  to  impose  a 
pecuniary  penalty  for  non-payment  npoo  one 
class  of  tax-payers  exclusively,  leaving  all  other 
classes  exempt  from  any  penalty  whatever. 

8.  Nor  can  the  legtslatnTe  snbjeot  one  dan 
of  tax-iHLyers  to  execution  for  taxes  on  the  1st  ol 
October  when  the  great  masa  of  the  tax-payers 
are  exempt  until  the  30th  of  December. 
{Syllainu  by  the  Court.) 

Error  from  superior  court,  Fulton  coun- 
ty;  Mabshall  J.  Clarke,  Judge. 

Execution  fordelinquent  taxes  iHSued  by 
W.  A.  Wright,  as  comptroller  general, 
against  the  ^lanta  &  Florida  Railroad 
Company.  Defendant's  affidavit  of  ille- 
gality dismissed.  Defendant  brings  error. 
Reversed. 

P.  L.  Mynatt  A  Son,  for  plaintiff  In  er 
ror.  iieo.  N.  Lester,  Atty.  Gen.,  and 
Clifford  Anderson,  for  defendant  In  error. 

Simmons,  J.  The  general  tax  act  of  ISs^ 
declares  that  "all  the  property  of  rallrond 
companies  doing  business  In  this  state 
shall  be  taxed  at  the  same  rate  as  proper 
ty  of  natural  persons  Is  taxed,  except 
*  *  *  that  portion  of  tbe  property  of 
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each  railroad  company  that  Is  exempt  by 
lt8  cbartt^r  from  taxation,  ~  etc.  In  1889 
the  l^Hlature  paased  an  act  which  de- 
clares that,  "it  any  railroad  company  or 
companlea  doing  bnsinees  In  this  state 
staall  fall  or  neglect  to  pay  to  the  state  all 
the  taxes  which  sncb  company  or  com- 
panies may  be  due  and  owing  to  the  state 
for  taxes  by  the  first  day  ol  October  Id 
each  year,  then  each  railroad  company  ur 
companies  shall  incur  a  penalty  therefor 
of  flve  hQudred  dollars;  and  the  comp- 
truller  general  shall  immediately  Issae 
ezecntion  against  each  company  or  com- 
panies forthe  same, and  collect  the  same." 
Acts,  p.  130.  The  Atlanta  A  Florida  Rail- 
road Company  neKlected  and  failed  to  pay 
the  taxes  ievled  and  asflessed  agaioet  It  by 
tbe  lat  day  of  October,  1889;  wherRupon 
W.  A.  Wright,  the  comptroller  general,  In 
compllMice  with  the  terms  of  the  last-re- 
cited act,  Isaoed  bis  execution  tor  tbe  sum 
of  92,442.86  taxes  dno  by  aald  company, 
and  also  for  the  further  sum  of  t50U  as 
penalty  for  failure  to  pay  the  taxes.  This 
execution  was  levied  upon  certain  proper- 
ty of  the  company  on  December  13, 1889. 
On  the  16th  of  January,  1890,  R.  F.  Mad- 
dox,  president  of  tbe  company,  filed  an 
affidavit  of  illegality,  upon  tbe  grounds: 
(1)  Tbatthe  Southwestern  Railroad  Com- 
pany, tbe  Central  Railroad  Company,  tlie 
Augusta  &  Savannah  Railroad  Company, 
the  Georgia  Railroad  Sc.  Banlilng  Com- 
pany, and  tbe  Western  &  Atlantic  Rail- 
road Company  are  each  taxed  one-half  of 
one  per  cent,  upon  ttaelr  net  Income,  while 
thti  taxd.  Jb.  mentioned  above  in  an  ad 
VAlonm  tax  upon  the  property  of  tbe  de- 
fendant railroad  company,  which  Is  a 
^renter  tax  than  that  levied  upon  tiie 
roads  above  mentioned,  and  which  vio- 
lates the  provision  of  the  constitution 
that  all  taxation  shall  be  uniform  upon 
the  same  class  of  subjects,  and  ud  valorem 
on  all  property  subject  to  be  taxed  within 
tbe  territorial  limits  of  tbe  authority  levy- 
tng  tbe  tax,  and  shall  be  levied  and  col- 
lected under  general  la  tv».  (2)  Said  S.  ik. 
is  proceeding  for  the  sum  of  f 500  as  penal- 
ty for  tbe  failure  to  pay  the  Hd  rnlorem 
lax  assessed  against  said  company  by  said 
comptroller  i^eneral  on  or  before  tbe  1st  of 
October  of  the  year  1889.  This  tax  Is  llle- 
cral.  because  the  constitution  provides 
Chat  all  taxation  shall  be  levied  under  a 
general  law,  but  one  applicable  to  rail- 
roads alone,  and  tbei-efore  it  violates  the 
meaning  of  tbe  constitution.  The  case 
coming  on  to  be  heard  before  the  trial 
judge,  the  attorney  general  moved  to  t^is- 
lolss  the  affidavit  of  Illegality  upon  tbe 
fsroand  that  the  same  presented  no  legal 
defense  to  the  and  the  penalty.  The 
court  granted  the  motion,  and  dismissed 
the  affidavit  of  Illegality,  and  ordered  the 
execution  to  proceed;  and  to  this  ruling 
the  railroad  company  excepted. 

1.  We  think  the  trial  judge  was  right  in 
holding  that  the  first  ground  of  illegality 
prraented  no  legal  defense  to  the  J?,  fa. 
The  constltDtlon  of  1877  (Code,  §  6181)  de- 
Clares  that  "all  taxation  shall  be  uniform 
upon  tbe  same  class  of  subjects,  and  ad 
valorem  on  all  property  subject  to  be 
taxed  within  the  territorial  limits  ol  the 


authority  levying  the  tax,  and  shall  be 
levied  and  collected  under  general  laws." 
The  legislature,  in  granting  charters  to 
five  railroad  companies  mentioned  in  the 
fii'st  ground  of  tbe  affidavit  of  Illegality, 
long  prior  to  tbe  adoption  ot  this  consti- 
tution limited  tbe  taxation  on  the  proper- 
ty of  these  companies  to  a  certain  percent, 
on  their  net  Income.  Their  charters  have 
been  construed  to  be  contracts  which  the 
state  could  not  violate.  Tbe  partial  ex- 
em  ption  of  Iheir  property  from  taxation  be- 
ing legal,  and  binding  upon  thestate,  it  was 
ther^ore  not  "subject  to  be  taxed"  be- 
yond the  rate  fixed  In  their  charters.  Tbe 
legislature  did  right  in  observing  the  con- 
tract limit  In  taxing  the  property  of  these 
companies  la  the  general  tax  of  1888.  The 
fact  that  the  property  had  been  partially 
exempted  from  taxation  in  tbe  charter  ot 
the  companies,  and  tbe  fact  that  the  legis- 
lature. In  tbe  general  tax  act.  recognized 
the  limitation,  did  not  prevent  the  legis- 
lature from  levying  an  ad  valorem  tax  up- 
on all  other  railrnails  In  this  state  which 
had  no  such  exemption.  The  general  tax 
act  levies  a  tax  on  all  property  In  tbe 
state"subject  to  be  taxed.  The  fact  that 
there  was  some  property  In  thestate  which 
the  legislature  had  only  a  limited  power 
or  authority  to  tax  did  not  make  the  act 
void  tor  want  of  uniformity.  It  was  uni- 
form npon  all  propertysnbjectto  be  taxed 
ad  valorem. 

2,  3.  We  think  the  trial  judge  erred  In 
holding  that  the  second  ground  of  the 
aOldavlt  of  lllegalitypreeented  no  defense 
to  l^e  execution.  The  same  paragraph 
of  the  constitution  above  quoted  declares 
that  taxes  shall  be  levied  and  collecfed 
under  general  laws.  We  think  that  this 
means  that  the  laws  for  tbe  levying  and 
collecting  of  taxes  shall  be  substantially 
the  same  for  all  classes  of  proi)erty;  that, 
if  a  pecuniary  penalty  is  put  upon  delin- 
quent tax-payers,  it  shall  affect  all  alike; 
that  the  legislature  cannot  Impose  one 
penalty  upon  a  railroad  company  for  its 
failure  to  pay  taxes  upon  its  proi>erty, 
and  another  iienalty  upon  an  Individual 
for  his  failure  to  pay  taxes  upon  his  prop- 
erty. It  any  pecuniary  penalty  for  failure 
to  pay  taxes  upon  property  Is  exacted, 
there  must  be  such  a  penalty  upon  all  tax- 
payers who  fall  to  pay.  The  general  law- 
requires  that  earh  and  evtsry  tax-payer 
shall  pay  his  taxes  by  the  SOth  of  Decem- 
ber In  each  year,  and  In  case  ot  default  It 
Is  made  the  duty  of  the  tax-collector  to  is- 
sue execution.  Acts  1886,  p.  66.  The  gen- 
urnl  law,  therefore,  being  that  taxes  sliall 
be  paid  by  tbe  20th  ot  December,  and.  If 
not  paid,  that  an  execution  shall  Issue  up- 
on that  day,  the  legislature  had  no  power 
to  prescribe  for  railroad  companies  ex- 
clusively a  different  day  ot  payment,  and 
a  different  day  tor  the  issuance  of  the  exe- 
cution, and  a  penalty  not  Imposed  upon 
other  classes  of  tax-payers.  We  do  not 
mean  to  suggest  tbat  the  legislature  may 
not  prescribe  penalties  tor  failure  to  pay 
taxes  promptly,  or  tbat  thqy  must  be 
equal  In  amount  upon  all;  for.  doubtless, 
they  may  be  graduated  according  to  the 
amount  due  from  eaeb  tax-payer.  Jod^ 
ment  reversed. 
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ORonoiA  UiDUKD  &  Q.  R.GO.  T.  Evans. 
ISupretM  Omtrt  vf  Qtorgkt.  Jti^Mt,i80L) 

RilUKOAD  COVPAinKB— IfBOLiasltO  — FlUDIHa — 
B7IDBKCB— NbW  TbIAL. 

1.  Under  oat  Code,  neg:U|;enoe  of  a  railioad 
oompany  being  presamed  w£en  injnxy  1^  Uw 
TDaDing  of  its  trun  is  shown,  it  Is  not  neoesssr^ 
tot  a  father,  saing  for  lose  of  the  serrioes  of  his 
minor  SOD,  not  an  employe  of  the  oompany.  who 
was  killed  on  a  public  crossing,  to  allege  In  his 
declaration  either  that  he  or  the  son  was  in  the 
exercise  of  due  care  or  was  without  fault 

2.  Ordinary  care  for  his  own  ssfety  Is  not 
neoessarilj  the  measure  of  diligence  inoombent 
upon  a  ohild  under  14  years  of  age;  nor  is  saoh 
rhtld  bound,  as  matter  of  law,  to  anticipate  nc^- 
ligeuoe  by  others.  The  evidence  ehowing  that 
the  boj  VI  question  was  under  14  yean  of  see.  a 
reauest  to  ofiarge  the  ]ary,  which  Msgmarl  Him 
to  OB  of  the  age  of  14,  was  properly  declined. 

8.  A  locomotlre  engineer  Is  not  enUtled  to 
assume  In  all  oases  that  persons  on  a  public  cross- 
ing will  get  off  in  time  to  save  themselves.  In 
running  a  train  at  a  pnhllo  crossing  in  a  dty 
he  Is  honnd  to  obserre  reasonable  diUgunoe,  be- 
f<^e  he  discovers  peril  as  well  as  anerwirds; 
and  the  compsny  Is  responsible  tat  bis  neffUguit 
errors  of  Judgment 

^  A  request  to  charge  in  terms  not  applloft- 
Ue  to  the  facts  in  evidenoe,  or  which  in  laying 
down  a  proposition  omits  some  of  the  material 
elements  to  be  considered,  is  properly  refused. 

6.  The  deceased  not  having  been  killed  while 
umplng  on  or  oft  oars,  his  pravions  habit  of  do- 
ng  so  at  thepabllo  orossingwhar*  h*  was  killed 
is  not  relevant  erldenoeb 

ft.  It  Is  improper  tor  ooonsel,  on  a  motion  to 
reopen  the  case  for  more  evidence,  made  while 
the  ai^rtunemt  Is  in  progress,  to  gtrethe  names  of 
witnesses,  and  state  what  thslr  evidenoe  would 
be,  without  flist  reqneetlng  the  oourt  to  cause  the 
)iiry  to  retire.  But  the  Impropriety  will  not  n«o- 
•ssarily  work  a  new  trial,  it  not  appearing  that 
oounsel  acted  in  bad  faith,  or  with  any  purpose 
to  get  facts  before  the  jury  by  srtfal  practice. 

7.  Tlie  evidenoe  warranted  the  vWrdiot,  and 
there  was  no  amx  in  denying  a  n«w  triaL 

(SvUobus     Ou  Oourfc) 

Error  from  snperior  eoarfc,  SpoldiDg 
euanty;  JamksS.  Botnton.  Judge. 

Actlun  by  A.  M.  H.  Evans  agalnat  tbe 
Georgia  Midland  ft  OdK  Railroad  Com- 
pany tor  tbe  n^llgent  killing  ol  a  minor 
■on.  Judgment  tor  plaintiff.  Defendant 
brings  error.  Affirmed. 

GoetcbluB  A  Chappell,  for  plalntilt  In  er- 
ror. J.  B.  Stewart  and  B.  W.  Hammoad, 
lor  defendant  In  error. 

I^TMPKix,  J.  1.  Where  a  father  bucb  a 
railroad  company  forlcwsotaervleea  of  hie 
Btra,  alleged  to  have  been  occasioned  by 
tbe  negligent  killing  of  the  latter  by  tbe 
company,  tbe  declaration  not  affirmative- 
ly diaelosiag  any  nc«;llgence  or  want  of 
care  on  tbe  part  of  either  tbe  father  ur  de- 
ceased, it  iB  uot  neeesBary  for  tbj3  plaintiff 
to  all^  that  be  bad  exercised  ordinary 
care  and  dilgenceto  avoid  tbelnjnryto 
his  Bon.  Nor  la  It  necesBary,  where  the 
declaration  alleges  that  tbe  eon  was  killed 
by  tbe  negligence  of  the  railroad  company, 
and  specifies  the  negligent  acts  complained 
of,  to  farther  allege  that  deceased  hlmelf 
exercised  ail  ordinary  care  and  diligence 
to  prevent  the  ln)nry>  and  that  tbe  homl- 
elde  was  wlthont  fault  on  his  oart.  If 
the  deceased  was  In  fault,  or  could  by  the 
exmise  of  reasonable  rare  have  avoided 
tbe  injury,  these  were  matters  of  defense. 
Peer.  Neg.  {400  ;  8  LawBon.  Rights,  Rem. 
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ft  Pr.  S  1216 ;  Pieice.  B.  R.  322.  Tbe  forego- 
ing authorities  suatain  tbe  above  rnllnga, 
thongb'they  show  aleo  that.  If  tbe  decia* 
ration  Itself  aU^es  facts  from  whteta  con- 
sent to  tbe  Injury,  negligence  on  tbe  part 
of  the  person  Injured,  or  fallnra  on  bis 
part  to  exercise  due  care  to  avoid  tbe  eon- 
suquences  of  defendant's  negligence  may 
be  Interred,  then  the  declaration  must  go 
farther,  and  avoid  or  explain  such  facts, 
and  make  defendant's  liability  appear 
notwithstanding  tbe  same.  Tbe  pre- 
samptlon  under  our  Code  being  against 
tbe  railroad,  if  injury  and  negllxMce  by 
defendant  are  clearly  set  forth,  the  decla- 
ration la  safficient,  as  to  these  polots,  and 
need  not,  when  the  plaintiff  or  person  In- 
jured is  not  an  employe  of  ttae  company. 
farther  all^e  diligence  or  freedom  from 
n^igence  on  the  part  of  Buch  plaintiff  or 
person  Injor^,  anleeathe  declaration  itedf 
contains  averments  tending  to  relieve  de- 
fendant of  thelegalpreHUuptlonagainetlt. 

2.  The  measure  cm  diligence  required  of  a 
child  under  the  age  of  14  years  la  not  the 
same  as  that  required  of  an  adult.  It  (ol- 
lowa  that  such  a  child  la  not  bound,  ob 
matter  of  law,  to  anticipate  neglfgeoce  on 
thepartot  others.  RsilroadCo.T.Toong, 
88  Ga.  612,  10  S.  E.  Rep.  197;  Rhodes  v. 
Railroad,  etc.,  Co.,  84  Ua.  320. 10  B.  E.  Rep. 
022.  It  was  manifestlyproper  todeclineto 
charge  a  request  which  asHumed  the  boy  in 
question  to  be  14  years  old.  when  the  evi- 
dence sho  WB  eonclnal  vely  he  was  under  that 
age. 

8.  While  it  Is  geowally  true  that  a  Io> 
comotlve  en^neer  may  aasnme that  a  per- 
son on  a  railroad  track  In  front  <rf  an  ap- 
proaching engine  will  get  oft  in  time  to 
save  himself, he  is  not  entitled  to  act  upon 
this  assumption  at  all  times  and  under  all 
circumstances.  The  public  have  a  right 
to  go  upon  the  track  of  a  railroad  at  pub- 
lic croBslngB.  and  our  statute  requires  rail- 
road engineers  to  have  their  engines  under 
such  control  that  tbey  can  be  stopped  at 
such  crosBinsB,  whenever  necessary,  to 
prevent  injury.  It  Is  especially  Ineomboit 
upon  mglneera  to  observe  ttila  require- 
ment of  tbe  law  in  approaching  public 
croBBinga  In  cities  and  towns,  where  it  is 
so  much  more  likely  that  people  will  be 
upon  thecroBHiugatbanlnthe  country.  In 
Bucb  places  OQglneera  should  bo  extremely 
carelnl,  as  well  before  as  after  discovering 
peraonsnpon  tbetrack;  and  raDroad com- 
panies are  reeponslble,  not  only  for  actual 
negligence,  but  also  tor  o^ligent  erro» 
of  Judgmeaton  the  part  of  their  engineera. 
Any  other  rule  on  this  subject  would  ex- 
pose tbe  people  of  onr  crowded  dtlea  and 
towns  to  constant  dangers  and  great  la- 
Juries,  for  which  they  would  liaTe  no  ade- 
quate remedy.  Of  course,  people  who 
cross  railroad  tracks  even  at  pnlMle  cross- 
lugs  must  observe  the  ordinary  mftes  of 
prudence  and  common  eense,  and  exercise 
due  cantlon  In  protecting  themaelveB. 
These  datles  between  the  public  and  tlie 
rallroadB  are  mutual,  and  should  be  can- 
folly  observed  on  botb  sides. 

4.  Ko  comment  Is  necessary  upon  tbe 
propoBltloo  Btatedln  thetourth  head-note. 

5.  It  may  have  been  pertinent  in  this 
case  to  Bhow  that  tbe  deceased  was  famil- 
iar with  the  locality  and  the  movemenu 

Digitized  by  Google 


Ga.)  STAFFOBD 

of  trains  at  and  near  the  place  where  he 
was  klUed.  This  coaid  have  been  done  by 
prorlng  he  was  frequently  tbwe;  but  it 
WAS  not  competent,  In  e8t;abUshing  this 
relevant  fact,  to  go  further,  and  prove  he 
was  In  the  habit  of  lumping  on  and  off  the 
cars  at  tbta  place.  Evidence  of  this  latter 
fact  was.  tlierefore,  properly  rejected  by 
the  court,  hie  death  not  having  been 
caa8c;d  in  coneequecce  ot  sach  habit. 

6.  Complaint  is  made  in  the  motion  for 
a  new  trial  that,  after  one  of  plaintiff's 
coannel  had  addressed  thejary.  and  In  the 
midat  ot  tbe  argument  of  counsel  for  de- 
iNidant,  one  of  plaintiff's  counsel  Inter- 
rupted tbe  speaker,  end  moved  the  court 
to  allow  Mm  to  Introduce  further  lest) 
mony,  stating  the  names  of  two  witnesses, 
and  very  important  facts  which  he  could 
prove  by  them.  This  certainly  was  an 
Impropriety.  Unda-  aucb  drcamstaucea, 
it  woDld  be  a  mucb  better  and  fairer  prac- 
tiee  to  request  the  court  to  cause  the  Jury 
to  retire,  and  not  to  state  In  their  presence 
and  beariug  the  facts  sought  to  beproved, 
and  the  names  of  the  witnesses  by  whom 
it  was  expected  tbe  same  could  ba estab- 
lished. JI  it  appeared  that  this  conduct 
uD  tbe  part  of  plaintiff's  counsel  was  will- 
fol,  and  that  it  was  deliberately  intended 
to  thiui  take  an  unfair  advantage  of  tbe 
drfendant  before  the  ]nry,  we  would  un- 
besltatlugly  order  a  new  (rial  upon  this 
ground  alone.  But  it  dues  not  appear 
frura  the  record  that  the  counsel  referred 
to  acted  In  bad  faith,  or  with  any  Im- 
proper purpose  to  get  tacts  beforethe  Jury 
by  an  artful  practice.  For  augbt'tfaat 
appears  to  us.  It  was  simply  an  bonest 
effort  to  get  Uie  court  to  allow  him  to 
place  b^ore  the  jury  facts  Just  discovered , 
which  he  considered  of  great  Importance 
to  plaintiff's  ease.  As  above  indicated, 
we  do  not  ttaink  this  effort  was  made  in 
tbe  proper  manner;  but,  in  our  opinion, 
a  new  trial  should  not  be  granted  solely 
on  account  of  this  Impropriety. 

7.  The  verdict  b^ng  warranted  by  the 
evidence,  and  the  trial  Judge  being  satis- 
fied therewith,  we  will  not  disturb  tbe 
findlns  of  tbe  Jury.  Judgment  affirmed. 


BTArroan  at  ai.  v.  Thouab. 
iSupreme  Court  f^f&etyrgia.  July  18, 1891.) 

MAKBIAei  BnTLIMBim— CONSTRUOTIOR. 

The  ooort  oonstraed  the  marriage  settle- 
ment oorreotly. 

(SyUofnu  by  the  Court. 

£rror  from  superior  court.  Pike  conn  fcy ; 
Jam£S  S.  Boynton,  Judge. 

Petition  by  J.  A.  and  J.  W.  Stafford,  ad- 
ministrators, against  James  M.  Thomas, 
adrainlatrator.  Judgment  for  plaintiffs. 
Defendant  brings  error.  Affirmed. 

Jamee  8.  Pope  auAHall  & Hammondytot 
plaintiff  in  error.  7.  B.  Cabaniss,  A.  D. 
liitmmoad,  and  J.  F.  ReddtDg,  for  defend- 
unta  Id  mror. 

X.<rMPKiN,  J.  Alvls  Stafford,  in  eonsid- 
erutlon  of  a  marriage  about  to  besolem- 
nlaed  between  himself  and  Mrs.  Lucy  Mc- 
Kensle,  made  a  deed  conveying  to  J.  A. 
Stafford,  as  trustee,  certain  property,  the 
tenna  of  the  conv^yaace  being  as  follows: 
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"In  trust  for  the  use  and  benefit  of  her, 
the  said  Lney  McKenzle,  for  and  during 
her  natural  lite,  and  reserving  to  myself 
the  use  ot  the  same  during  my  natural 
lite.  And  alter  my  death  the  same  to  b» 
lidd,  nsed,  and  controlled  tor  tbe  benefit  ot 
tbe  said  Lucy  during  her  natural  life.  And 
after  the  death  ot  myself  and  tbe  said 
Lucy,  or  the  death  of  myself  and  the  mar- 
riage ngain  of  the  said  Lucy,  then  the 
house  and  lot  to  be  by  the  said  J.  A.  Staf- 
ford divided  between  [two  granddaugh- 
ters, naming  them,]  to  them  one-halt,  and 
tbe  other  half  to  the  said  Lney  McKenzle, 
Including  the  household  and  kltchm  furni- 
ture."  It  was  admitted  that  Mrs.  Stafford 
never  married  after  the  death  ot  Alvls 
Stafford,  and  that  she  died  leaving  no  lin- 
eal heirs.  Tbe  administrator  ot  tbe  de- 
ceased, Mrs.  Stafford,  flled  a  petltioa 
against  tbe  administrators  o!  Alvis  8taft> 
ford  for  a  partition  of  tbe  boose  and  lot 
mentioned  in  tbe  above  deed.  The  defease 
was  tbat  the  plaintiff  could  not  recover, 
because  his  intestate  took  only  a  life-es- 
tate under  the  deed.  The  court  held  that 
Mrs.  Stafford  took  a  fee  in  an  undlvMeA 
half  Interest  In  the  proi>erty,  and  this  d»> 
clslun  Is  the  error  complained  of.  In  our 
opinion,  the  court  correctly  construed  the 
marriage  settlement.  The  deed,  after  re- 
serving to  Mr.  Stafford  the  use  of  the  prop- 
erty during  his  life,  conveyed  to  Mrs. 
Stafford,  after  his  death,  the  entire  use  ot 
It  while  she  lived.  It  seems  tbe  grantor 
expected  that  Mrs.  Stafford  would  survive 
him,  because  he  provided  for  her  a  trus- 
tee, who  was  to  act  as  such  after  his  death. 
In  the  next  place,  tbe  deed  provided  that 
after  tbe  death  of  both  tbe  grantor  and 
Mrs.  Stafford,  or  after  his  death  and  her 
marriage,  upon  tbe  happening  of  either  of 
these  events,  the  property  was  to  be  di- 
vided, nne-halt  going  tu  grantor's  grand- 
daughters, and  tbe  other  half  to  Mrs. 
Stafford.  To  adopt  tbe  plain  and  gram- 
matical construction  of  this  clause  ot  tbe 
deed,  when  the  grantor  and  Mrs.  Stafford 
were  both  dead  tbe  absolute  title  to  one- 
half  ot  the  property  was  Xo  go  to  Mrs. 
Stafford ;  and,  as  she  would  then  be  dead, 
that  halt  would  necessarily  go  to  her  heirs. 
If,  however,  she  again  married  alter  the 
death  of  the  grantor,  the  title  to  one-halt 
would  vest  immediately  In  her.  Counsel 
tor  plaintiff  in  error  contended  that  the 
proper  construction  of  this  deed  would 
give  tothewife  a  IITo^estateartT  grantor's 
death,  with  remainder  to  the  granddaugh- 
ters named,  provided  she  died  without 
marrying  again;  but,  In  the  event  ot  her 
so  doing,  the  property  would  be  equally 
divided,  one-halt  to  her  and  one-half  to 
the  granddaughters.  To  adopt  this  con- 
struction would  lead  to  the  strained  and 
unnatural  conclusion  that  the  grantor 
meant  to  offer  a  premium  to  his  wife  to 
marry  again  after  his  death,  which,  Inonr 
opinion, certainly  never  was  his  lutentioo. 
If  so.  it  Is  the  first  Instance  ot  thp  kind  of 
irhlcb  we  have  any  knowledge.  The  difll- 
culty  suggested  by  counsel  for  plaintiff  in 
error  as  to  tbe  disposition  ot  the  property 
in  case  ot  the  death  of  both  Mr.  and  Mrs. 
Stafford,  to-wit,  that  Mrs.  Stafford,  being 
dead,  could  not  take,  can  be  obviated  by 
adopting  the cunstractlon  that  tbegrantor 
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Intended  tbat  after  bis  death,  and  daring 
Mrs.  Stafford's  life,  the  property  was  to 
be  managed  tor  her  by  the  trustep,  and 
upon  her  death  her  halt  was  to  go  as  she 
mlffhC  direct  by  will,  or  to  tier  heirs. 
Afcain,  the  deed  nowhere  gives  to  the 
granddaughters  any  more  than  one-half  of 
the  property,  and  we  are  at  a  lose  to  per- 
ceive how,  under  It,  they  conld  In  any 
event  take  more  than  one-halt.  It  cannot 
be  donbted  tbat  the InBtrunientln tended  to 
make  a  dlRposltion  of  all  the  property; 
and,  as  no  distinction  whatever  Is  made  by 
the  grantor  as  to  the  division  to  be  made 
upon  the  death  of  himself  and  bis  wife,  or 
the  death  of  himself  and  the  marriage 
again  of  his  wife,  we  are  streugtbeneJ  In 
our  conclusion  that  be  Intended  In  either 
of  these  events  that  the  granddaughters 
abonld  have  one>facUf»  and  the  wife,  or  her 
estate,  the  utber.  It  should  also  be  borne 
In  mind  that,  the  consideration  of  this 
deed  being  marriage,  it  Is  more  than  likely 
the  lady  stipulated  that  she  was  in  any 
event  to  have  an  absolute  half  interest  In 
this  property,  and  that  this  was  under- 
stood by  the  contracting  parties.  Judg- 
ment affirmed. 


Aygock  et  al.  r.  Austin,  Sherlll. 
(Supreme  Court  of  Georgia.  July  18, 189L) 

FOBTHcoMiNo  Boin>s— AcmoNB  ott. 

1.  Tvro  bonds  for  the  forttacomiiig  of  personal 
property  levied  upon  by  the  sheriff  by  virtue  of 
two  ezecutiona  In  favor  of  the  same  plaintifl 
against  the  same  defendant  (one  of  them  being 
also  against  anotberdefendant)  may,  after  breaob 
thereof,  be  sued  upon  by  the  sheriff  In  one  ac- 
tion, the  makers  of  both  bonds  belue  the  same 
persons,  and  the  sheriff  being  the  obligee  in  both. 
All  causes  of  action  of  like  Idnd  between  the 
same  parties  may  be  Joined.  Code,  {  S361. 

S.  Where  the  defendant  In  fi.fa.  gives  to  the 
aberifl  a  forthctnnlD^  bond  for  the  prodtictIo>i  of 
the  property  at  the  time  and  place  of  sale,  and 
afterwfurds  the  levy  Is  duly  advertised  and  the 
property  not  produced,  the  bond  is  broken,  not- 
withstanding a  third  person  may,  on  the  day  of 
sale,  interpose  a  olafm  thereto,  and  the  sh^iff 
accepts  a  claim  afftdavit  and  bond.  A  recovery 
may  be  had  on  the  forthcoming  bond  pending 
such  claim,  and  the  sheriff  will  bold  the  money 
collected  In  the  suit  upon  the  forthcoming  bond 
forwhomitmayconcem.  Thatthesuit  isbrought 
for  the  use  of  the  plaintifl  in  execution  will  not 
hinder  a  recovery,  such  recovery  being  allowa- 
ble only  tfX  the  purpose  of  iDoenmlfylng  the 
sheriff. 

8.  Whether  interest  is  recoverable  or  not  on 
the  forthcoming  bond  is  not  s  qaestion  tor  adju- 
dication by  the  supreme  court,  when  It  does  not 
appear  that  the  attention  of  tSie  trial  court  was 
ever  called  to  the  same. 
(SyUabue  bv  Ae  Court) 

Error  from  superior  court,  Bockdale 
eonnty;  Jambs  S.  Buynton,  Judge. 

Action  by  W.  H.  Austin,  sheriff,  to  use, 
etc.,  against  W.  T.  Aycock  and  another. 
Jndgment  for  plaintiff.  Defendants  bring 
error.  Affirmed. 

A  .  C.  McCallA  and  A.  V.  Perry,  for  platn- 
tltfs  in  error.  J.  N.  QlenB^tor  defendant  In 
error. 

Simmons,  J.  It  appears  from  the  record 
that  Keynolds  obtained  a  Judgment 
aguinBt  W.  T.  Aycock,  and  also  a  Judg- 
ment against  W.T.  j^ycockandhls  wl[e,L. 
F.  Aycock.  Upon  these  judgments  execu- 


tions were  issoed  and  levied  upon  3,000 
pounds  of  seed  cotton  In  thefleld.  Aycock, 
desiring  to  keep  possession  of  the  cotton, 
gave  the  sheriff  two  bonds,  witn  Atmand 
as  security,  for  the  forthcoming  of  the 
property  on  the  day  (»r  sale.  The  sheriff 
advertised  the  cotton  for  sale,  and  on  the 
day  of  sale  Aycock  failed  to  produce  the 
cotton.  On  the  same  day  two  claim  affi- 
davits were  filed  by  Almand  and  George, 
in  which  they  alleged  tbat  the  cotton  was 
not  the  property  of  Aycock,  but  their 
property.  These  claims  the  sheriff  accept- 
ed,  and  returned  to  the  propw  conrt. 
The  cotton  not  having  been  produced  by 
Aycock  as  agreed  in  his  bonds,  the  sheriff 
brought  suit  on  the  bonds  for  the  use  of 
Reynolds,  the  plaintiff  In  ezecutlun.  On 
the  trial  of  the  case  the  Jury  returned  a 
verdict  tor  the  plaintiff,  and  the  defendant 
made  a  motion  tor  a  new  trial,  which  wan 
overruled,  and  he  excepted.  There  are  sev- 
eral srrounds  In  the  motion  complaining 
that  the  court  admitted  evidence  over 
the  objection  of  the  defendants,  but  tbe 
grounds  of  objection  are  notstated  In  any 
of  them,  and  we  therefore  decline  tonotlce 
them. 

1.  One  of  the  Ronndi  relied  apoabjtbe 
plalntifte  In  error  for  a  reversal  of  the 

Judgment  of  the  court  below  was  that 
the  court  erred  In  admitting  tbe  two  fi. 
faa.  in  evidence,  because  there  was  a  mis- 
Joinder  of  causes  of  action.  There  was 
no  error  in  OTerraling  tbe  motion  for  a 
new  trial  opon  this  ground.  Aycock  and 
Almapd  signed  both  bonds,  and  both  were 
made  payable  to  Austin.  They  were 
therefore  two  contracts  between  the  same 
parties.  The  Code,  §3261,  allows  all  caoses 
of  action  of  a  like  kind  between  the  same 
parties  to  be  Joined  In  one  action. 

2.  The  defendant  reqnested  the  court  to 
charge  that,  "If  the  Jury  believes  from  the 
evidence  that  the  sherilt,  Anstin,  received 
claims  filed  to  the  levies  madebyblra  to 
the  property  described  In  the  levies,  as 
shown  by  the  entries  on  the  0,  fas.,  and 
returned  the  same  to  the  court  for  trial  of 
the  rights  of  property,  then  plaintiff  can- 
not recover  In  this  acUon,  and  it  will  be 
your  duty  to  find  for  the  defendants." 
Tbe  refusal  of  tbe  court  to  give  this  In 
charge  is  one  uf  tbegroaadscrf  the  mo- 
tion for  a  new  trial.  The  conrt  did  right 
In  refusing  to  Instruct  the  Jury  as  rpque^t- 
ed.  The  defendants  obligated  themselves 
to  deliver  the  cotton  to  the  sheriff  on  the 
day  of  sale.  When  that  da/  arrived,  and 
they  failed  or  refused  to  deliver  tbe  cot- 
ton, there  was  a  breach  of  the  bonds. 
The  fact  that  a  third  party  on  the  ssme 
day  filed  a  claim  to  the  cotton  did  not 
release  Aycock  and  Almand  from  their  ob- 
ligation to  deliver  the  cotton  to  th«  sher- 
iff on  tbat  day,  nor  did  tbe  fact  that  tbe 
sheriff  accepted  the  claims,  and  rrtamed 
them  to  court,  release  them.  When  the 
condition  of  the  bonds  was  broken,  tbe 
shertif  had  the  right  to  commence  bis  ac- 
tion thereon,  and  to  recover  the  TalQ«  of 
the  cotton  for  the  use  of  tbe  plaintiff  In  6. 
fa.  When  be  recovers  tbe  money.  It  will 
be  his  duty  to  hold  the  same  antil  tbe 
claim  cases  are  disposed  of. 

8.  It  was  argued  befureusthattheplain* 
tiff  conld  not  recover  interest  on  tbe  forthp 
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comlnir  bond.  Whether  that  1b  so  or  not 
we  win  nut  decide,  becaaae  It  does  not  ap> 
pear  that  the  attention  of  the  trial  jadjse 
was  called  to  this  question.  Judgment 
affirmed. 


Hudson  t.  HnosoN. 
(B%ipnme  Cowt  cf  Oeoryfa.  July  90,  ISBl.) 

COKTRACTS — CaBB  OF  FatHKX  BT  BoX— EVIDBHCB. 

1.  A  son,  breaking  ap  at  home,  and  removing 
himself  and  family  to  the  resldenue  of  his  infirm 
tether,  upon  an  ezpresa  promise  by  the  latter 
to  will  him  his  home  place  if  he  would  attend  to 
and  take  care  of  him  for  life,  and  performanoe 
by  the  son  bat  lailore  to  perform  by  the  father, 
who  became  and  died  insane,  woola  entitle  the 
■on  to  reoorerof  the  father's  administrator  upon 
a  quantum  meruit- 

2.  "So  change  In  the  original  contract  would 
result  from  an  agreement  made  by  the  ohlldren 
after  the  father  became  insane. 

8.  The  son  is  a  competent  witness  in  his  own 
favor  to  answer  the  testimony  of  the  administra- 
tor (hla  brother)  as  to  what  occurred  between 
Uiem  before  the  death  of  their  father. 

4.  The  evidence  not  being  full  and  speciflo  as 
to  rents,  etc.,  for  which  the  plidntlff  ought  to 
aocountf  there  was  no  error  In  granting  a  new 
trial. 

(SyOobue  by  flke  Court) 

Error  from  saperlor  coort,  Rockdale 
county;  Jaueb  8.  Boynton,  Judge. 

Actlou  by  D.  J.  Hudson  agralnst  D.  M. 
Hudson,  admlnlBtrator.  Judgment  lor 
plaintiff.  Delendant'B  motion  lor  new 
trial  granted.  Plaintiff  brings  error.  Af- 
firmed. 

Oeo.  W.  Gleaton,  lor  plaintiff  in  error. 
A.  C.  McCal/a  and  J.  N.  QieaB,  lor  d^end- 
ajit  In  error. 

LuupKiN.  J.  1.  An  old  and  Infirm  father 
proposed  to  one  oi  his  sona  that  If  the  lat- 
ter  wonid  remove  from  hla  own  home  to 
that  of  the  former,  anii  attend  to  and  take 
care  ol  him  during  his  life-time,  he  would 
will  to  the  eon  hlB  home  plnce.  The  son 
accepted  this  offer,  and,  according  to  the 
evidence,  compiled  faithfully  with  his  part 
of  the  contract.  Some  time  after  bis  re- 
muTal  to  hin  father'n  place,  the  old  man 
tiecame  Insane,  and  remained  In  that  con- 
dition until  bis  deatb,  so  that  It  was  Im- 
poHstble  for  him  to  make  the  promised 
will.  Nevertheless  the  son  continued  his 
in  I  nlatrationa  un  til  the  father's  death. 
'The  old  man  required  conutant  nursing 
and  attention.  Most  of  the  time  he  was 
Altogether  as  heljilees  as  an  Infant,  and 
the  care  of  him  Involved  considerable  time, 
watcbfulness,  and  labor,  and  the  perform- 
anre  of  services  menial  and  disagreeable  In 
the  highest  degree.  From  all  the  clrcura- 
«tancea  shown  by  the  proof  It  Is  perfectly 
manifest  that  when  the  arrangement  be- 
tween the  father  and  son  was  originally 
entered  Into  both  parties  contemplated 
tliat  the  son  wonld  be  entitled  to  and 
•liould  receive  compensation  for  hisserv- 
Irefl.and  It  was  not  a  case  In  which  It  was 
ex[>ected  that  the  services  would  be  per- 
formed on  account  of  mere  Altai  duty  and 
arrectioo.  It  also  appears  that  the  son  re- 
ceived J96  per  year,  which  came  to  tho 
father  as  a  pension  from  the  guvernmeut, 
and  that  he  received  and  UHed  the  rents, 
iHKues.  and  profits  of  the  father's  land  and 
atuck  thereon,  in  excess  ol  what  was  re- 


qnlred  for  the  father's  support.  It  was 
certainly  not  tncambent  on  the  son, 

after  the  father  became  Insane,  and  conse- 
quently Incapable  of  making  the  promised 
will,  to  abandon  his  part  of  the  contract; 
but  he  had  the  right,  and  It  was  his  duty, 
to  conUnue  taking  rare  of  his  lather  as  he 
bad  agreed  to  do.  The  latter  having  be- 
come unable  to  comply  with  his  part  of 
the  contract,  the  son  had  a  right  to  re- 
gard it  as  one  that  never  could  t>e  literally 
performed;  and  the  existlugclruunistancea 
were  such  as  to  Justify  him  In  continuing 
to  render  the  necessary  services  to  hlw  fa- 
ther, with  the  right  to  be  paid  for  the 
same.  Indeed,  It  was  held  In  Lisk  v.  Sher- 
man, IS  Barb.  4SS,  a  case  very  almllar  to 
this,  that  the  plaintiff  was  entitled  to  re- 
cover only  the  actual  Intrinsic  value  of  the 
services  rendered  for  the  time  they  were 
rendered,  and  according  to  their  kind  and 
character,  without  reference  to  the  run- 
tract  or  the  value  of  the  property  which 
deceased  bad  agreed  to  leave  him  as  com- 
pensatlun  for  such  services.  Again,  In 
Graham  v.  Graham's  Ex'rs.  34  Pa.  St.  476, 
It  was  held  that  a  parol  contract  of  a  de- 
cedent to  give  to  the  plaintiff  a  certain 
portion  of  nle  estate  in  conslderatiuu  of 
services  rendered  could  only  be  enfon-ed 
when  clearly  proved,  and  when  its  terms 
were  distinct  and  certain;  and  also,  tbat 
the  measure  of  damages  for  the  breach  of 
such  a  promise  was  the  value  of  the  serv- 
ices i-endered,  and  not  the  proportion  of 
decedent's  estate  promised  to  be  given. 
See,  also,  Thompson  v.  Stevens,  71  Pa.  8t. 
161.  If.  by  a  proceeding  In  the  nature  of  a 
blltto  compel  a  speclflc  performance  of  the 
father's  contract  the  plaintiff  would  be  en- 
titled to  recover  the  home  place  Irom  the 
administrator  of  hla  father,  lie  would, 
course,  be  obliged  to  account  for  what  he 
had  already  received  In  money,  rents,  etc., 
during  the  life-time  of  the  deceased.  This 
being  true,  and  It  being  manifest  from  the 
evidence  that  the  son  Is  undoubtedly  en- 
titled to  compensation  In  some  way  for 
his  services,  it  seems  the  fairest  and  best 
way  of  adjusting  these  mattera  is  to  allow 
the  son  to  recover  of  the  administrator, 
upon  a  quantuiB  meruit,  the  nctDal  valae 
of  his  services;  but  the  amonnt  roast  in 
no  event  exceed  the  value  of  the  home 
place,  and  he  must  account  for  and  have  de- 
ducted from  the  fud  amount  hn  Is  entitled 
to  all  he  has  rei:elved  Irom  the  property  of 
the  father  over  and  above  what  was  nec- 
fssary  lor  the  support  and  maintenance  of 
the  latter  daring  bis  lUe.time.  The  above 
authorities  sustain  the  propriety  of  giving 
this  direction  to  the  case.  By  his  declara- 
tion, as  amended,  the  plaintiff  simply 
seeks  to  recover  what  bis  services  were 
worth,  and  after  much  consideration  we 
regard  this  as  the  proper  and  legal  way 
to  solve  the  problem,  and  accordingly  so 
direct. 

2.  It  Is  manifest,  without  disrusslon, 
that  whatever  may  have  been  the  original 
contract  between  the  father  and  son,  it 
could  not  be  changed  by  any  asTreement 
or  understanding,  If  there  were  such,  made 
by  the  children  after  the  father  became  In- 
sane. 

8.  The  plaintiff  was  a  competent  witness 
In  his  own  favor  to  answer  the^ testimony 
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of  the  administrator  coacemlDK  matters 
which  uccarred  between  them  belore  the 
rieath  oT  the  father,  not  In  the  presence  uf 
the  latter,  and  In  which  he  did  not  In  nny 
yvay  participate. 

4.  On  the  trial  the  lary  returned  the  fol- 
lowing verdict:  '•We.  the  Jury,  find  for 
the  plaintiff,  above  what  ha  has  already 
received  from  all  auurcea,  the  sum  offWO 
principal,  and  Interest,  $119."  The  court 
set  this  verdict  aside  and  panted  a  new 
trial.  The  evidence  dues  not  accurately 
disclose  what  the  rents,  etc.,  which  the 
plaintiff  had  received  amounted  to,  and  It 
Is  therefore  iniposalble  to  determine  from 
the  record  upon  what  basis  of  calculation 
the  Jury  arrived  ac  the  amouat  they  found 
In  favor  ol  the  plaintltt.  For  this  reason 
we  will  not  Interfere  with  the  discretion 
of  the  trial  Judge  In  fcrantlng  a  new  trial, 
but  will  allow  the  Judgment  of  tbe  court 
below  to  stand,  and  the  case  to  be  again 
tried,  with  such  light  thrown  apon  tbe 
law  of  It  as  maybe  gathered  from  tbe 
head-notM  and  tbto  oplolon.  Judgment 
affirmed. 


OsNTBAL  Railroad  &  Bankiw  Co.  t. 
By  LBS. 

iBupnme  Cemt  tf  a«frgta.  July  18.  un.) 
KAiutoiD  Coi(ri.inB»— NssLiQBNoi— IirnnuES  to 

PBBSONB  oh  TuCB— iKtTBOOTIOira. 

1.  A  deed  made  in  1609  to  the  defeodBst  eom- 
psny,  or  its  predeoessoF,  OMiTeyiiig  the  Imod  on 
wbich  the  yard  of  the  eompany  is  looated,  was 
Irrelevant.  An  ozcepUon  In  the  warrantj  of  ti- 
tle which  that  deed  oontalaed  would  be  no  otI- 
detice  that  the  public  or  any  individual  had  a 
riffht  of  way  or  lued  the  premises  as  a  pass -way 
at  the  time  the  accident  ooourred,  the  ezoepUon 
merely  ezoloding  from  tlhe  warranty  rights,  if 
any,  taak  may  have  grown  np  previous  to  tb.o  «z- 
eeutioa  of  tbe  deed.  Other  evidence  tending  to 
■how  how  the  premises  were  OMd  before  ttiey 
became  the  railroad  yard  of  the  company  was 
Inelevant,  and  therefore  Inadmiaslbte. 

3.  Though  the  analogies  of  criminal  law 
touching  presnmptions  as  to  the  age  of  discretion 
are  properly  regarded  by  a  court  in  ruling  upon 
a  demurrer  where  contributory  negligence  by 
an  infant  is  invc4ved.  (as  was  deoiaed  by  this 
court  in  Rhodes  v.  Bailroad,  etc.,  Co.,  S4  Ga.  830, 
10  H.  E.  Rep  039,)  It  is  doubtful  whether  these 
analogies  have  any  relevancy  on  tbe  trial  of  the 
case  before  the  Jury.  It  would  seem  the  better 
rule  would  be  for  the  Jury  to  deal  with  each  case 
on  its  own  facte,  nnbampered  by  presumptions 
of  law  either  for  or  against  the  competency  of 
the  ohild.  In  the  present  ease,  however,  tbe 
ehaim  of  tbe  oonrt  on  this  snbJeK,  U  cmneons, 
was  harmlesB. 

S.  Only  express  oonsent  would  serve  to 
lioense  a  thoroughfare  under  statloaary  cars. 
Here  knowledge  oy  a  railroad  company  or  Its 
aervants  that  numerous  i>er8on8,  including  ohil- 
dren,  without  any  public  or  private  right  of  way, 
paasod  daily  and  hourly  through  its  yard,  situate 
in  or  near  a  populous  part  of  the  oity,  and 
crawled  uoder  stationary  cars  oooupyfng  ibi 
tracks,  will  nut  render  It  liable  for  an  injury  ac- 
cruing to  a  ohild  by  a  sudden  and  iuvDluntary 
movement  of  a  long  line  of  such  cars,  resalting 
from  tbe  negligence  of  the  company's  aervants 
in  handling  otber  cars  several  hundred  yards  dis- 
tant from  the  scene  of  the  accident,  such  otber 
cars  rolling  against  the  standing  oars  and  set- 
ting them  m  motion  while  the  oMid  was  pass- 
ing  under  me  of  them. 

4.  The  other  grounds  of  the  motitm  are  not 
cause  ioT  s  new  teial. 

CSvUabiu  by  Out  Court) 


Error  from  city  court  of  Atlanta;  How- 
ard Van  Gppb,  Judge. 

Action  by  Maud  t^ies,  by  next  friend, 
against  tbe  Central  Railroad  &  Banking 
Company  of  Qeorgia, for  personal  Injuries. 
Judgment  for  plaintiff.  Defendant  ap> 
peals.  Reversed. 

CalbouD,  Kinr  A  SpaMtog  and  </.  T. 
Pendteton,  for  plaintlB  in  error.  Hoke 
A  Burton  Smith,  for  defendant  In  error. 

SIH1CON0,  J.  Maud  Syles,  by  next 
friend,  bruDght  her  action  afaliut  the  dfr- 
fendant  tor  damages.  So  far  as  spedflcal- 
ly  enumerated,  the  facta  in  tbe  declaration 
(excluding  certain  mere  conclnalons  there- 
in stated,  and  which,  la  connection  with 
tbe  spedflc facts  alleged,  made  the  declarer 
tlon  good  aKainet  a  demurrer)  were  sub- 
stantially proved,  and  were  as  follows: 
The  defendant  company  had  a  yard  in 
wfaleli  it  leftatatlonaryearB.  Two  atreets 
ended  at  tbls  yard,  but  there  was  a  pan- 
way  from  one  of  these  streets  totlie  abops 
of  another  railroad  company;  and  tbis 
pass-way  was  used  by  men.  women,  and 
children  at  all  hours  of  tbeday,aiid  was  so 
used  with  thekuowledge  of  the  defendant. 
The  places  at  wtalcb  tb«  people  were  ac- 
customed to  pass  were,  at  the  time  of  the 
Injary.  occnpled  by  stattonazj  can,  and 
"thellaaof  ears  atretehed  asfarastbeeya 
could  see."  The  plafntltf  was  nuder  nine 
years  of  age,  and  was  going  to  tbe  shops 
of  auotber  rallrrnid,  to  carry  a  meal  to  one 
of  the  employes.  When  she  reached  tbe 
place  where  people  usuftUy  crossed,  she 
found  It  occnpled  by  these  stationary  cars. 
There  was  no  way  for  her  to  cross  except 
by  passing  under  the  cars.  Oblldren  la 
tbe  neighborhood  were  in  the  habit  of 
pasftlng  beneath  the  cars  while  standing 
at  the  place.  In  attempting  to  pass  under 
one  of  the  stationary  cars  she  was  Injured. 
The  Injury  was  occnsioued  by  the  em- 
ployes of  the  defendant  "kicking"  other 
carsfrom  a  quarter  of  a  mile  above  where 
the  child  was,  and  ont  of  sight,  and  tbese 
cars  ran  down  and  "kicked  *  tbeatatlonnry 
cars,  BO  as  to  cause  them  to  move,  and 
the  one  under  which  the  child  was  ran 
over  her  leg.  The  plaintiff  further  proved 
that  people  were  In  the  habit  of  crossiiis 
at  this  place  before  the  railroad  company 
established  Its  yard.  The  plalntitt  also 
Introduced  the  deed  by  which  the  defend- 
ant company  obtained  title  to  this  prop- 
erty, dated  In  18(i9,  In  which  It  was  recited 
that  the  company  then  claimed  and  bad 
possession  of  the  premises  therein  de- 
scribed, which  were  also  claimed  by  the 
vendors,  who  had  brought  ejevtment 
agaluBt  the  company,  which,  to  settle  tbe 
action,  aud  to  obtain  an  ondlsputed  war- 
ranty title  to  the  premises  In  fee-simple, 
had,  by  way  of  compromise,  and  without 
surrendering  Its  former  clulm  or  conced- 
ing the  Invalidity  thereof,  agreed  to  pay 
the  vendurs  $*J,00<).  for  which  considera- 
tion the  vendors  warranted  the  title  to  the 
premises  against  the  claims  of  all  persons 
whatsoever:  but  this  warranty  was  not 
to  extend  to  any  risht  the  Western  &  At- 
lantic Railroad  and  certain  other  named 
persous  might  have  to  remove  the  build- 
lugs,  tracks,  or  other  structures  erected 
by  them  on  tiie  premises,  "nor  to  anj 
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right  of  waytho  public  may  have  acquired 
Id  fttreetB,  ways,  or  roade  over,  across, 
or  DpoD  said  premtaei.**  The  ddendaDt 
objected  to  the  admlsalon  of  this  deed  la 
erldeoce, "  beeaaae  It  abowed  no  use  by  the 
pDblle  of  a  pass- way  across  Its  tracks,  and 
because,  if  it  did.  It  sbowed  a  right  to  use 
by  the  public,  whereas  this  salt  la  to  re- 
cover ou  the  KroDiid  of  permlsslTe  use  by 
the  defendant. "  The  objection  was  over- 
ruled, and  the  ddendaot  excepted.  A 
wltneas  tor  the  plaintiff  testified  that  he 
had  lived  on  Mechanic  street  sloce  1863; 
that  It  was  a  common  wagon  way  uotil 
about  1S70.  From  1856  to  1860  there  was 
DO  obstruction  across  the  old  Monroe 
(rack.  "  We  paused  on  Just  aa  thougb  it 
continued  a  street.  We  walked  on  It, 
and  drove  on  It,  and  rude  on  it."  The 
defendant  moved  to  rule  this  out,  becaDse 
it  did  not  show  a  permissive  owe  by  the 
defendant  to  pass  over  Its  tracks,  but  re^ 
forreil  to  a  use  at  a  time  prior  to  the  occu- 
pancy of  the  place  by  tracks,  and  be- 
fore its  ownerahlp  by  tlie  defendant.  This 
obJectloD  was  overruled,  and  the  defead- 
ant  aasigns  error  thereoD. 

1.  Counsel  for  the  plaintiff  In  error  in- 
sisted that  the  deed  was  admissible  be- 
cause the  exception  in  the  warranty  showed 
that  at  the  time  the  railroad  compaDy 
bought  the  land  people  were  using  the 
place  aa  a  pass-way,  and  thus  brought 
home  knowledge  to  the  company  of  this 
fact.  The  deed  was  clearly  Inadmissible 
and  irrelevant.  While  the  warranty  In 
the  deed  was  a  limited  one.  It  wan  nut  the 

Snrpose  of  the  grantors  In  making  the 
mltatlon  to  assert  or  to  give  notice  to 
the  grantee  that  the  public  had  acquired 
tbf  right  to  pans  over  the  land.  The 
grantors  only  Intended  to  limit  their  lia- 
bility in  case  It  should  sobsequently  ap- 
pparthat  the  public  asserted  aright  tu 
use  the  land  as  a  pass- way.  The  limitation 
In  the  warranty  does  not  give  notice,  nor 
was  it  Intended  to  give  notice,  to  the 
grantee  that  the  public  had  acquired  or 
were  exercising  the  right  of  passage  over 
the  land.  The  other  evidence  tending  to 
show  how  the  premises  were  used  before 
they  became  the  railroad  yard  of  the  com- 
pany was  also  Irrelevant  and  Inadmissible. 
The  company  could  not  be  bound  by  the 
use  made  of  the  premises  by  the  permis- 
sion or  acquiescence  of  Its  former  owner. 
The  company  purchased  It  (or  the  purpose 
of  laying  tracks  and  running  carstbereon, 
and  for  the  purpose  of  keeping  other  cars 
standing  on  It  when  not  In  use, — a  purpose 
totally  InconalHtent  with  the  former  use 
by  the  public.  The  purpose  for  which  the 
company  pnrehased  theland,to-wit,tolay. 
tTBckfl,  and  keep  standing  ears  thereon,  d^ 
Btroy  ed  the  former  use  by  the  public.  It  was. 
In  effect,  a  notlcetu  the  public  thatthe  land 
could  not  be  used  longer  as  a  pans  way. 
It  aeems,  therefore,  It  would  be  abunrd  to 
Hold  that  the  company  was  bound  tu  rec> 
ognlze  the  former  use  made  of  this  land 
by  the  public. 

8.  The  Judge  charged  the  Jury  that "  the 
law  declares  that  an  Infant  uoder  the  age 
of  10  years  prima  f&cte  does  not  have 
suiBclent  capacity  and  discretion  and 
knowledge  of  right  and  wrong  to  make 
her  noponslble  for  her  conduct  and  acts. 
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unless  it  is  clearly  shown  that  she  had 
such  capacity  and  discretion.  The  pre- 
sumption la  that  she  did  not  have  suffi- 
cient capacity  to  be  senidble  of  danger^ 
and  to 'have  the  power  to  avoid  it.  and 
this  presumption  continues  until  overcome 
by  proof  showing  the  contrary."  Thi» 
charge  was  excepted  to  by  the  defendantr 
and  assigned  as  error  in  Its  motion  for  a 
new  trial.  Where  a  child  under  14  year» 
of  age  is  Injured,  and  brings  bis  action 
for  the  injury,  and  there  is  a  demurrer  to- 
the  declaration  on  the  ground  that  the  al- 
legations therein  show  that  the  child  did 
□ot  observe  due  care,  or  eoald  have  avoid- 
ed the  Injury  by  the  observance  of  sucb 
care,  the  court  may  overrule  the  demur- 
rer, on  the  ground  that  prima  facie  the- 
chlld  did  not  have  sufficient  knowledge  or 
capacity  to  know  what  was  due  care,  or 
sufficient  capacity  to  have  avoided  the 
Injury  by  its  obstt^ance,  and  may  invoka- 
the  analogy  of  the  crlmiual  law.  and  hold 
that  the  prraumption  Is  that  the  child  did 
not  know  or  did  not  have  sufficient  ca- 

SBclty.aawae  held  in  the  case  of  Bhodesv. 
ailroad,  etc..  Co.,  M  Ga.  3^,10  8.  E.  Hep. 
But  where  there  Is  no  demurrer,  and 
the  case  is  submitted  to  the  Jury,  there  li» 
no  presumptloa  one  way  or  the  other,  and 
the  jury  mast  And  from  the  evidene* 
whetlier  the  <*liUd  had  su  fficlent  capacity  ai 
the  time  of  the  accident  to  know  the  dan- 
ger, and  to  observeduecareforlts  own  pro- 
tection. If  it  has  Bocheapucity,  and  volun- 
tarily goes  Into  danger  or  to  a  dangerous 
place,  itcannot  recover;  otherwise  Itcan. 
Railroad  Co.  v.  Toung.  U  Oa.  8»7.  7  8.  £. 
Rep.  912.  83  Ga.  512, 10  8.  E.  Hep.  197.  1% 
depends  altogether  upon  the  capacity  of 
the  child  at  the  time  of  the  injury.  The 
better  rule  would  be  for  the  Jury  to  deal 
with  each  case  upon  its  own  facts,  un- 
hampered by  presumptions  of  law  either 
tor  or  against  the  competency  of  the  child. 
In  the  present  case, however, the  charge  of 
the  court  on  this  subject,  If  erroneous,  waa 
harmless. 

8.  it  was  argued  by  counsel  for  the  de- 
fendant In  error  that  the  tact  that  the  peo- 
pl3  were  allowed  to  nse  this  place  asa  pass- 
way  to  go  under  these  cars  when  they 
were  stationed  upon  the  track  was  a> 
license  by  the  company  lor  them  to  do  so, 
and  the  company  was  therefore  bound,  be- 
fore It  moved  the  stationary  cars,  to  give- 
the  public  notice;  and,  not  having  done 
so  In  thin  instance,  it  was  guilty  of  such 
negligence  as  would  authorise  the  plain- 
tiff to  recover,  it  is  each  gross  negligence 
and  want  of  care  and  so  reckless  an  act 
for  persons  to  attempt  to  pass  under  cars 
which  are  left  standing  upon  the  traek 
and  are  liable  .to  be  moved  at  any  mo- 
ment, that  we  do  not  think  a  license  can 
be  implied  from  the  fact  that  the  company 
had  knowledge  that  people  were  in  the 
habit  of  passing  under  the  cars  there. 
Where,  under  such  circumstances,  a  person 
attempts  to  pass  under  the  cars  and  is  in- 
jured, onfore  he  can  recover  upon  the  the- 
ory that  he  had  a  license  to  pass  under  the 
cars,  he  must  prove  to  the  satisfaction  of 
the  Jury  an  express  license  from  the  com- 
pany. It  would  be  unreasonable  to  hold 
the  coiupany  bound  by  an  Implied  license 
or  permission  when  the  act  Is  of  sovh  a- 
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Deglleent  character.  It  would  be  nnrea- 
flonabte  to  bold  t be  company  bound  by  an 
implied  license  when  It  Is  occupying  the 
track  with  Its  own  cars.  It  would  be  un- 
reasouabJe  tobold  that  Ithad  agreed  that 
others  roi^bt  have  a  Joint  occupancy  ol 
the  tracks  at  tbe  time  the  company  was 
uslnK  tbem  tor  Its  own  pnriiosee.  Tbe 

{oint  use  by  the  company  and  by  the  pub- 
ic of  the  tracks  at  the  same  time  irould 
be  so  inconsistent  and  so  daneprous  that 
the  law  will  not  imply  a  license  from  the 
company  to  the  pnblle  for  such  Joint  use. 
The  placing  of  stationary  cars  In  Its  yard 
on  thetracke  where  people  are  accaatomed 
to  pass  Is  notice  to  the  public  not  to  at- 
tempt to  pass  while  the  cars  remain,  and 
If  a  person  undertakes  to  pass  under  the 
cars  he  does  so  at  his  peril.  It  Is  different 
whero  the  public  pass  over  a  truck  which 
Is  occupied  by  a  railroad  company  with  its 
cars  only  a  few  times  a  day,  and  then 
when  the  trpck  Is  not  belitfs  used  by  the 
company.  In  a  case  of  that  kind,  where 
tbe  railroad  company  permits  people  to 
pass  over  Its  track  when  not  In  nse  by  the 
company,  the  permission  may  amount  to 
an  implied  license;  but  where  the  compa- 
ny is  In  continuous  occupation  of  Its  tracks, 
either  in  runlne  its  cars  or  in  keeping  Hta- 
Clonary  car^  thereon,  a  license  will  not  be 
Implied.  The  facts  of  this  case  show  that 
the  cars  constantly  occupied  these  tracks ; 
that  this  stationary  train  was  more  than 
a  quarter  of  a  mile  long ;  and  that  at  the 
upper  end  ot  the  train  the  servants  of  the 
company,  negligently  pprhaps,  kicked  an- 
other train  of  cars  against  the  stationary 
train  and  set  It  In  motion,  and  thus  in- 
jured the  plaintiff.  We  do  not  think  tbe 
mere  knowledge  by  the  company  or  its 
BorrantB  that  numerous  persons  passed 
dally  and  houriy  through  Its  yard,  situat- 
ed In  a  populous  part  of  tbe  city,  and  that 
they  crawled  under  these  stationary  cars, 
will  render  tbecompanylfablefor  an  Injury 
occurring  to  this  child,  under  the  facts 
above  stated. 

4.  The  other  grounds  of  the  motion  are 
not  cause  for  a  new  trial.  Judgment  re- 
versed. 


FiuBT  Nat.  Bank  op  Chattanoooa  t.  Habt- 
icAN  Steel  Co.,  Limited,  et  al. 

(Suprenw  Court  of  Oeoraiet.  July  8, 1891.) 
AssiamcBNT  aw  AocomiT— Etidbncb. 
Under  the  special  facts  of  this  esse,  the 
account  in  controversy  was  sssleaed  to  the  bank, 
and  the  assignee  is  entitled  to  the  fand  over  the 
garDlshing  alitor. 
{SylLatms  by  the  CourU) 

Error  from  superior  court,  Moscc^^ 
county;  Jauks  M.  Smith.  Judge. 

Action  by  the  Uartman  Steel  Company, 
I^imited,  against  the  First  National  Bauk 
of  Chattanooga  and  tbe  Columbus  Water- 
works Company.  Verdict  for  plaintiff. 
Tbe  bank  brings  error.  Reversed. 

Francis  D.  Peabot/j'.forplaintirfln error. 
Wlnhish  &  Qtlbert  and  PeHbody,  Bruanon 
A  Uatcber,  for  defendants  In  error. 

Simmons,  J.    The  Union  Iron-Works 
Company  of  Chattanooga  n-as  under  con- 
raKt  with  the  Columbus  Water-Works 
tropany  to  build  a  stand-pipe  tor  f8,783. 


$S,000  of  which  bad  been  paid,  and  tbe 
balance  was  to  be  paid  when  the  whole 
work  was  completed  and  accepted  by  tbe 
water-works  company  or  ItH  representa- 
tive. On  November  12, 1888,  the  Iron-works 
company*  made  a  draft  on  the  water- 
works company  for  $2,783,  payable  16 
days  after  date,  "as  advised,"  and  In- 
dorsed it  to  the  Tlrst  National  Bank  of 
Chattanooga,  which,  on  November  13, 
1888.  the  day  it  received  the  draft,  credited 
tbe  Iron- works  company  with  the  same; 
and  on  tbe  same  day  the  iron-works  com- 
pany checked  out  of  the  bank  ¥3.308, 
whlcb  sum  Included  the  proceeds  of  the 
draft.  On  that  day  the  Iron-worka  com- 
pany sent  a  letter  to  the  water-works 
company,  from  which  the  following  are 
extracts:  "We  (lave  to-day  made  draft 
on  you  at  15  days,  for  balance  of  contract 
on  stand-pipe  at  Columbus,  $2,783.00, 
This  draft,  of  course,  we  would  like  for 
you  to  accept,  but  It  Is  not  absolutely 
necessary  If.  for  any  reason,  yonprefernot 
doing  HO.  We  make  the  draft,  no wever, 
InaBmueb  as  we  have  gotten  some  money 
from  the  First  National  Bank  here  os  this 
work,  and  simply  want  to  transfer  this 
balance  to  them.  In  other  words,  we 
wish  the  draft  puld  whenever  tlie  amount 
Is  due,  either  by  taking  up  tbe  draft  or 
remitting  to  the  First  National  Bank 
here,  as  you  see  fit.  •  •  •  It  would  be 
quite  an  accommodation  to  us  If  yon 
would  transfer  this  amount  In  the  manner 
Indicated."  Tbe  remaining  parts  of  the 
letter  relate  to  certain  details  about  com- 
pleting the  stand-pipe,  which  are  Immate- 
rial. Tbe  words  "  as  advised  "  In  Che  draft 
were  Intended  to  refer  to  this  letter.  The 
letter  was  received  by  the  water-works 
company,  and  the  next  day  thereafter  the 
draft  was  presented  for  acceptance,  which 
was  refused,  the  water-works  company 
informing  the  iron-works  company  by 
telegraph  that  It  could  not  accept  tbe 
draft  till  the  work  was  satisfactory  to  Mr. 
Hill,  who  was  the  representative  of  the 
water-works  company.  At  tbe  time  tbe 
draft  waa  received  by  the  bauk  It  was 
agreed  between  It  and  the  treasurer  of  the 
Iron -works  company  that  the  latter 
would  notify  the  water-works  company  of 
the  transfer  to  the  bank  of  the  balance 
due  on  the  contract.  Tbe  president  of 
the  bank  knew  that  the  letter  above  men- 
tioned bad  been  written,  and  relied  upon 
it  as  ettecting  such  transfer,  believing  that 
the  water-works  company  would  respect 
the  request  of  the  iron-works  company, 
and  would  recognize  the  transfer  thus 
made  and  pay  the  bank  tbe  $2,783.  After 
delivery  of  tbe  draft  to  the  bank  and  the 
forwarding  of  the  tetter  of  advice,  neither 
the  bank  nor  the  Iron-works  company  re- 
garded tbe  latter  as  having  or  retaining 
any  further  interest  In  the  debt  due  by  the 
water-works  company.  It  also  appears 
that  the  treasurer  of  the  Iron-works  com- 
pany not  only  notified  the  bank  of  having 
written  the  letter  of  advice,  but  dellvere*! 
to  Its  president  tbe  contract  he  had  made 
with  the  water-works  company.  Informed 
bim  the  amount  due  thereon  was  then  92,- 
783,  and  assured  him  that. even  If  the  draft 
was  not  accepted  when  presented,  the 
ainoaut  would  nevertheless  beremltted  to 
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the  bank.  It  was  the  Intention  of  tbls 
treasnrer,  by  the  traiieartiuns  aboveatat- 
ed,  to  sell  and  convey  to  the  bank  the  in- 
debtedness due  by  the  water-workB  com- 
pany tu  the  irun-workii  company,  and  the 
bank  so  nndentood  the  matter,  and  part- 
ed witb  Its  mon^  on  the  faith  of  this  an- 
dentandlns.  On  December  12,  1888,  the 
Hartman  Bte^  Company,  a  creditor  of 
the  Iron-works  company,  sued  out  an  at- 
tachment, and  caused  a  ^nrnlshment  to 
be  served  on  the  water-works  company, 
which  answered,  eettlof^  forth  the  above- 
stated  facts,  and  admitting  an  Indebted- 
Bawa(M6Z2J8,  vUeliUMOBt  It  oflend 
to  pay  Into  conrt.  The  bank  was  made  a 

f>arty  to  this  proceedlnK*  and  the  contest 
n  the  conrt  below  was  between  the  bank 
and  the  steel  company  as  to  which  was 
enittled  to  this  fund.  The  plutntiff  in  at- 
tachment contended  that  the  draft  did  not 
operate,  nor  was  it  Intended,  as  an  as- 
sitfument  to  the  bank  of  the  fnnd  In  eon- 
troTersy;  that  it  was  merely  placed  with 
the  bank  for  collection  for  the  account  of 
the  drawer,  and  was  deelsned  merely  as 
collateral  secnrity  for  a  pre-existing  In- 
debtedness of  the  drawer  to  the  bank.  On 
the  other  band,  the  bank  contended  that 
the  draft  was  drawn,  and  the  letter  of  ad- 
Tloe  wrlttoit  Id  parsaance  of  a  bona  Ode 
transaction  for  valae,  and  that  the  two 
Instmments.  constroed  together  or  sepa- 
rately. cunKtltnted  a  good  and  valid  as- 
8if]rnment  to  the  bank  of  the  balance  In 
the  hands  of  the  water-works  company, 
due  or  to  become  due  to  the  iron-works 
company  on  the  cnntract;  and  that  it 
was  Immaterial  wfaetheti  the  draft  was 
accepted  or  not,  the  letter  expressly  dlp- 
penslDfc  with  the  necessity  of  a  formal  ac- 
ceptance by  the  water-works  company. 
All  matters  and  qnestlnns  both  of  law 
and  of  fact  were,  by  consent  of  the  par- 
tied,  snbmittted  to  the  determination  of 
the  presiding  Jadge.  without  the  Interven- 
tion of  a  Jury.  The  judge  rendered  a  de- 
cision In  favor  of  the  steel  company,  and 
a  Judgment  was  entered  accordingly. 
Dpun  a  motion  for  a  new  trial  this  Judg- 
ment was  adhered  to,  and  tlie  refusal  of  a 
new  trial  Is  the  main  error  assigned  in  the 
bill  of  exceptions.  The  contract  between 
the  iron-works  company  and  the  bank 
was  made  In  the  state  of  Tennessee.  Un- 
der tbe  statutes  and  decisions  of  that 
state,  so  far  as  we  have  been  able  to  ac- 
qnalnt  ourselves  with  the  same,  It  is  not 
necessary  to  tbe  validity  of  an  assign- 
ment of  a  chose  In  acHon  that  the  same 
should  beln  writing,  but,  as  far  as  we  are 
Informed,  the  common-law  rule  on  this 
subject  prevails  in  Tennessee.  Under  the 
law  of  Georgia,  In  order  to  vest  the  legal 
title  to  a  chose  In  action  In  the  assignee, 
the  contract  mast  beln  writing.  Code,  fi 
3244;  Turk  v.  Couk.VS  Qa.  681.  Bank  v. 
Prater,  A4  Oa.  618.  In  the  view  we  take  of 
tbls  case,  however,  it  is  immiiterlal  to  de- 
termine whether  the  law  of  Tennessee  or 
of  this  state  should  control,  because.  In 
our  opinion,  under  the  facts  proved,  the 
acrount  was  assigned  to  tbe  bank  In  writ- 
ing; and  whether  this  assignment  vested 
Id  the  bank  tbe  legal  or  only  an  equitable 
title  to  the  account,  the  result,  we  think, 
should  be  tbe  same.    The  following  au- 


thorities sustain  our  conclusion  that  the 
draft  and  the  letter,  when  considered  in 
connection  with  the  other  facta  set  forth 
In  the  foregoing  statement,  amounted  to 
a  transfer  of  tbe  account  to  the  bank: 
Exparte  Imbort,  1  De  Oex  ft  J.  162;  Frith 
T.  Forbes.  4  De  Oex  F.  ft  J.  409 ;  Ranken  v. 
Alfaro, .'iCh.  Di v. 786 ;  McWIllIams  v.  Webb, 
82  Iowa,  577;  Bank  v.  Bogy,44Mo.  13;  Kls- 
ley  V.  Bank,  Sa  N.  Y.  818;  Schmittler  v.  Si- 
mon. (N,  Y.)  21  N.  E  Rep.  162;  Moore  v. 
Davis,  57  Mich.  251,  23  N.  W.  Rep  800; 
Gardner  v.  Bank,  89  Ohio  St.  600;  Barn  v. 
Carvalbo.  4  Mylne  4fc  C.  690.  Ot  course 
we  do  not  mean  to  asaert  that  all  the 
cases  above  cited  cover  precisely  the  ques- 
tion now  under  consideration,  but  a  care- 
Iiil  examination  of  them  establishes,  we 
think,  tbe  correctness  of  our  ruling  In  this 
case,  that  the  account  was  assigned  to 
the  bank.  It  will  be  observed  that  in 
many  of  these  aathorltles  great  stress  is 
laid  upon  the  question  whether  or  not,  by 
the  sevOTal  transactions  therdn  stated, 
the  parties  actually  Intended  a  transfer  or 
assignment  of  the  claims  or  funds  to 
which  these  transactions  related;  and  the 
courts  have  held  with  great  uniformity 
that,  where  such  Intention  appears,  effect 
should  be  giv^n  to  It.  Indeed,  this  Idea 
la  given  a  controlling  prominence  and  in- 
fluence In  most  of  the  adjudications  made 
on  this  subject.  In  Stanford  v.  Connery, 
84  Ga.  731,  U  S.  E.  Rep.  507,  It  was  held 
thata  letter  from  one  May,  the  plaintiff  In 
S:  fa.^  as  usee,  to  his  attorney,  Ouerard, 
stating  that  the  execution  wastlieprup'^r- 
ty  ot  Dillon,  "and  la  subject  to  hla  control 
and  direction,  and  you  are  hereby  author- 
ised to  pay  tbe  amount  over  to  him  when 
collected,  or  assign  him  the  execution  If 
berefiulres  It,  **  was  an  assignment  thereof 
to  Dillon,  and  that  said  usee  could  not 
afterwards  transfer  the  execution  to  an- 
other. A  similar  ruling  was  made  in  Du- 
gas  V.  Mathews,  9  Ga.  510.  H  the  legal  ti- 
tle to  the  account  was  passed  to  the  bnnk 
by  the  draft  and  letter,  It  would  follow 
beyond  question  that  the  latter  would  be 
entitled  to  the  fund  In  conrt  In  pr^urence 
to  the  steel  company.  But  suppose  only 
the  equitable  title  to  this  account  passed 
to  the  bank,  then,  under  tbe  following 
authorities.  It  will  also  appear  that  the 
bank  would  still  be  entitled  to  the  money. 
2  Wade.  Attachm.  §{  487.  4S8;  Drake,  At- 
taehm.  S  6IM.  "A  valid  assignment  by  the 
defendant,  which  transfers  either  the  legal 
or  equitable  title  to  the  assignee,  of  prop- 
erty In  the  bands  ot  a  garnishee,  or  debts 
owing  by  him  to  such  defendant.  Is  suffi- 
cient to  discharge  the  garnishee  from  lia- 
bility for  such  property  or  upon  such  obU- 
gatlon."  8  Amer.  ft  Eng  Enc.  Law,  tit. 
"Garnishment.'*  p.  1179,  and  cases  cited. 
We  are  the  better  satisfied  with  ttaecondn- 
aion  we  have  reached  In  this  case  because, 
in  our  opinion,  it  is  In  perfect  harmony 
with  what  we  regard  as  exact  Justice  be- 
tween these  contesting  parties. 

One  special  assignment  lu  the  bill  of  ex- 
ceptions alleges  that  the  court  erred  In  ad- 
judging that  the  bank  should  pay  Interest 
on  the  fund  In  dispute  from  May  13.  1k89, 
the  day  the  answer  of  the  garnishee  was 
filed,  Instead  of  from  the  5th  (.ay  ot  July, 
1890,  when  the  garnishment  was  dissolved 
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by  the  bank,  and  the  money  paid  over  to 
It.  It  Is  DDnecesBary  to  decide  this  quen* 
tlon,  bowerer,  beraara,  nnder  the  Judg- 
ment we  now  render,  the  bank  Is  entitled 
to  the  entire  fund  In  contniversy,  and  the 
question  madeconcemlnc  Intereatls,  there- 
fore, oat  of  the  case.  Judgment  rereraed. 

Ldupkin,  J.,  not  presldlns* 


Lrwis  et  al.  t.  Hilu 
(Supreme  Court  cf  Otortfia,  Jo!^  8^  1891.) 

JODaUNT— RbS  JUDiaA.Tl~HiKBHALIHe  A888T9. 

1.  This  case  ia  ret  jtidioata  by  the  deolslOQ 
in  80  Ga.  40&,  7  S.  S.  Rep.  114,  except  bs  to  tiie 
amount  of  Ray's  property  that  wbs  subject  to  be 
applied  to  the  Judgmeat  and  exeoutioa  in  favor  of 
Annatioiig,  the  dlraotlon  fAvea  betng  to  detraiaine 
how  much  tiiareof  was  released  by  the  plaintiff, 
and  to  credit  the  defendants  (the  heirs  ol  Lewis) 
with  whatever  amount  was  released. 

S.  Under  the  evidence  adduced  at  the  last 
trial  it  ia  manifest  that  the  heirs  of  Ray,  bj 
some  artUKement  amoog  themselves,  reoeived 
all  the  proi^ty,  real  and  persooal,  of  Ray,  the 
intestate,  iliev  were  liable  to  Armstrong  for  the 
same  at  its  real  value,  leas  the  debts  of  higher 
dignity,  and  less  also  the  vrorata  of  other  debts 
of  Ray's  estate  of  equal  algnity  with  the  bond 
from  Ray  to  Armstrong,  its  dignity  being  that 
of  nnnQlsaory  notes  and  debts  ranked  by  the  Code 
with  «romlsaM7  iwlee.  The  91,400  paid  on  omn- 
promise  ia  to  be  counted  as  U  paid  eut  of  Baj^u 
estate. 
(Si/Uobu*  ty  the  Court.) 

Error  from  superior  court,  Dongfaerty 
county;  B.  B.  Bo  web;  Jndjce. 

J}.  B.  Pope,  for  plaintltis  In  error.  W. 
D.  HtU  and  £.  Hobba,  lot  defendant  in  er- 
ror. 

Simmons,  J.  The  facts  of  this  case  will 
De  found  reported  in  the  case  of  Lewis  v. 
Armstrong.  80  Ga.  402,  7  S.  E.  Bep.  114. 
The  decision,  as  announced  in  that  case, 
covers  all  the  points  of  law  made  In  the 
present  bill  of  exception,  and  tbey  are  rea 
»djudlcatay  BO  far  as  the  present  case  Is 
concerned.  At  the  codcIubIoo  of  the  opin- 
ion the  following  direction  was  given: 
"The  court  suould  ascertain  upon  the 
next  trial  the  amount  of  Bay's  property 
that  was  subject  to  this  Judgment  and 
execution, and  determine  how  mncta  there* 
of  was  released  by  the  plain  tiff,  and  credit 
whatever  amount  was  released  to  the 
heirs  of  Lewis. "  The  court,  on  the  last 
trial,  uDdertuok  to  carry  out  this  direc- 
tion, but  erred  In  crediting  to  the  Lewises 
the  amount  only  which  llay's  property 
broogbt  at  the  adminlatrator's  sale.  Un> 
der  the  evidence  adduced  at  the  last  trial 
it  is  manifest  that  the  bdrs  of  Ray,  by 
some  arrangement  among  tbemeelves,  re- 
ceived all  the  property,  real  and  personal, 
of  their  lutestato.  The  evidence  shows 
that  the  widow  of  Bay  purchased  all  the 
real  estate  at  the  sale.  She  had  no  sepa- 
rate estate,  and  there  was  no  bid  other 
than  hers  at  the  sale.  Her  two  sons,  the 
administrators,  testified  upon  this  trial, 
by  interrogatories,  that  the  real  estate 
bought  by  their  mother  was  worth  t2,500 
more  than  she  gave  for  It  at  the  sale;  and 
that  they  would  not  have  allowed  It  to 
be  sold  to  an  outside  party  for  the  same 
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amount.  Coney,  another  witnew,  testi- 
fies that  tbe  real  estate  was  worth  about 
¥2,500  more  than  it  sold  for  at  tbe  sale; 
that  he  was  one  of  the  appraisers  of  tlie 
Intestate's  estate,  and  that  the  inventory 
and  appraisement  were  correct,  and  that 
the  estate  was  worth  tbe  amount  it  was 
appraised  ut,  to-wlt,  f 11,703.  Tbe  value 
of  the  estate,  as  returned  by  the  adminis- 
trators after  the  sale,  was  less  than  96,000. 
Another  witness  testified  that  he  was  In- 
timate with  the  Bay  boys,  the  aclmliila- 
trators,  and  that  they  knew  their  tatbw 
had  signed  the  injunction  bond,  and  w«r» 
uneasy  about  it,  and  they  said  they  were 
anxious  to  wind  up  their  father's  estate 
as  soon  as  possible,  to  avoid  the  bond  if 
they  could:  that  be  knew  the  value  of 
Bay's estatewhen Bay dIed,aod there  waa 
no  change  in  values  until  aftw  It  was 
wound  up,  and  tbe  railroad  came  Uiroo^ 
tbe  county ;  that  T.  J.  Bay,  one  of  tbe  ad- 
ministrators, told  him  he  sold  the  prop- 
erty for  less  than  it  was  worth,  to  make 
the  estate  as  small  as  possible,  to  avoid 
tbe  bond;  and  he  lurtber  teetlOad  that 
Mrs.  Bay  had  no  separate  estate:  that 
sbs  continued  to  lire  on  the  estate, 
and  was  sopporbsd  from  the  place  by  her 
sons.  Tbey  all  lived  on  the  place.  This 
evidence  shows  tbat  the  real  value  of  the 
real  estate  was  much  more  than  tbe 
widow  gave  tor  it  at  tbe  administrator's 
sale;  and  tbe  court  shoold  bavefonnd  tbe 
true  market  value  (rf  Bay's  estate.  Instead 
of  being  governed  by  tbe  amoont  which 
the  widow  bid  at  tbe  sale,  and  ■baub} 
have  given  the  Lewises  credit  for  tbe  true 
value.  The  Bays  were  liable  to  Arm- 
strong  for  the  real  value  of  the  estate,  less 
tbe  debts  of  higher  dignity,  and  lees  also 
the  pro  rate  ot  other  debts  of  Bay's  estate 
of  equal  dignity  with  the  bond  from  Bay 
to  Armstrong,  tbe  dignity  of  tbe  bond 
from  Bay  to  Armstrong  being  tbat  of 
promissory  notes  and  d^ts  ranked  by  the 
Code  with  promissory  notes.  BecUon 
253.'!.  par.  7.  Ot  coarse  the  91,000  paid  by 
T.  J.  Bay  to  Armstrong  as  a  compromise 
and  settlement  trf  his  father's  liability  on 
tbe  bond  will  be  counted  as  If  paid  oot  of 
Bay's  estate.  Judgment  reversed  on  tbe 
main  bill  of  exceptions,  and  afflrmed  as  to 
the  cross-bill. 

LuHPKiM,  J.,  not  presiding. 


CCNTRAL  RaILBOAD  &  BaNUNO  Go.  T. 
SnHHSBFOKO. 

{Swprema  Ocmt    Oaoryta*  July  U,  ISO.) 

ttAn.»au>  CoMPAinss-BToca-giixme  CtSM  la-  ' 
sTsvcnon. 

1.  Though  tbe  exlstenoe  of  the  stook  law  la 
p^tlnent,  and  may  be  material  on  tbe  qaestion 
of  ordinal?  and  reasonable  care  and  diligence  in 
gnardlni,'  against  Jdlling  stook  bv  the  running  of 
trains,  yet  a  request  to  obai^  in  general  terms 
tbat  a  less  degree  of  dillgenoe  is  reo aired  in  a 
county  where  that  law  vevalls  than  in  a  coonty 
where  It  does  not  may  be  declined.  The  court 
may  also  decline  a  reqoest  to  charge  that  a  leas 
degree  of  diligence  Inlookioff  oot  forstodc  Is  re- 
quued  while  ronning  tbrouni  a  field  than  while 
rounlng  through  lands  unincloeed. 

S.  The  evidenue  warranted  Um  recdlcL 
CSyUohMs  by  the  Court) 
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Error  from  anperlor  court,  Lee  county; 
Allen  Fobt.  Judge. 

Action  by  J.  D.  Summerford  against  tbe 
Central  Railroad  ft  BanklnK  Company  for 
killing  stock.  .1  Ddgraent  for  plaintlfr.  De- 
fendant brlugrf  error.  Affirmed. 

O.  W.  Warwick  and  R.  F.  Lyon,  for 
plaintiff  In  error.  C,  B.  Wooten  and  H,L. 
lA>ng,  fur  defendant  In  error. 

Blecklbt,  C.  J.  1.  The  Code.  In  section 
9033,  declarea  that  a  railroad  company 
•ball  be  liable  for  any  damage  done  to 
■lock  or  other  property  by  the  running  of 
the  locomotlren  or  cars,  anleaa  tbe  com- 
pany shall  make  It  appear  that  their 
agents  bare  exercised  all  ordinary  and 
reasonable  care  and  diligence,  the  pre- 
sumption in  all  cases  being  against  the 
company.  This  rule  of  diligence  was  nut 
modified  or  altered  by  subsequent  legisla- 
tion known  as  tbe  "atock  law."  Railroad 
Hamilton.  71  Oa.  461.  With  or  without 
tbe  stock  law,  the  degree  of  diligence  re- 
quired of  railroad  companies  Is  one  and 
the  same;  It  Is  "ordinary  and  reasonable." 
What  would  amonnt  to  that  degree  of  dil- 
igence In  each  particular  canennder  all  tbe 
circumstances,  Including  tbe  application 
or  non-U ppUcatlon  of  the  stock  law  at  the 
particular  locally,  and  Including  also  the 
scene  of  the  occarrence,  whether  in  an  In- 
closed field  or  upon  aninclosed  lands  out- 
side, Is  a  qnestton  tor  the  Jury.  Tbe  Jury 
can  and  abnuld  takelnto  conslderntlon  all 
tbe  pertinent  and  material  facts,  and  In 
tbe  llgbt  of  tbe  whole  determine  whether 
the  care  and  dnigenee  observed  in  the  par- 
tlenlflu- instance -came  no  to  the  degree  of 
ordinary  and  reasonable,  or  MX  below  it. 
The  Instructions  requested  and  refused  In 
tblscase  sought  to  relieve  the  company, 
or  to  an  thorite  the  Jury  to  relieve  It,  from 
as  bigh  adegree  ut  careat  the  place  of  this 
occurrence  as  might' be  due  from  It  at 
tnme  other  place.  This  Is  not  allowable, 
tor  one  and  the  same  degree  of  carets  due 
alike  at  all  times  and  places;  but  what 
conduct  will  come  up  to  that  standard 
may  not,  and  Indeed  would  not,  be  alike 
at  all  places.  To  tell  tbe  Jury  that  the  de- 
flrree  of  care  and  diligence  might  be  varied 
is  a  very  dilTerent  thing  from  instractlng 
tbem  that,  while  ordinary  and  reasonable 
care  and  diligence  would  be  always  r«- 
<]alred,  the  requirement  might  be  met.  If 
m  tbelr  opinion  It  could  be  done,  under  all 
tbe  circa  instances,  by  using  less  vigilance  or 
watcbfulness  atone  place  than  atanotber, 
always,  however,  keeping  snch  lookout  as 
would  be  reasonably  necessaryattbe  time 
and  place  In  question  to  avoid  coming  In 
■contact  with  animals  that  might  happen 
to  be  at  large  and  stray  upon  the  track  of 
tbe  railway.  Of  course  It  would  be  rea- 
sonable for  the  lookout  to  be  less  strict 
according  to  tbe  less  probability  of  such 
accidents,  and  more  strict  where  the  prob- 
ability was  greater.  While  this,  perhaps, 
may  have  been  the  distinction  intended  by 
counsel  In  submitting  tbe  request  to 
charge,  yet,  as  the  langnage  used  was  sus- 
ceptible of  another  constraction,  the  court 
was  jDstlfled  in  declining  the  request,  and 
committed  no  error  in  so  doing.  The 
principle  of  discrimination  in  adapting 
conduct  to  conditions,  while  adhering  to 


a  single  standard  of  diligence,  was  recog- 
nized in  Railroad,  etc.,  Co.  V.  I^les,  S4  Ga. 
420.  II  S.  £.  Rep.  499. 

2.  It  might  have  been  more  aatlafactory 
to  US  If  tbe  verdict  had  been  the  other 
way;  butthe  evidence  warranted  the  find- 
ing, and.  the  presiding  Judge  being  satis- 
fied, we  have  noltber  tbe  right  nor  tbe  will 
to  interfere.  Jadgment  affirmed. 

LoMPKiH.  J.,  not  presfdinv. 


Shall  ▼.MTillubis. 

O9upr0m«  Court     Qwrgla.   July  90, 1891.) 

UosTOAass— Fsootnunuar  bt  Friud  or  Dcbbbs 
— AMinr     Xvunma  —  ImraoorioHs  —  Nsw 
Taub 

1-  Pertinent  deoIaratloDS,  made  by  a  person 
while  on  hlB  way  to  proour*  the  ezecutloa  of  a 
mortgage  to  Becore  an  antecedent  debt  or  lia- 
bility, the  expedition  having  reealted  la  Its  pro- 
curement, are  admissible  la  evidence  against  the 
mortgagee  on  the  qaesfcion  whether  the  mortgage 
was  prooored  by  fraud  or  duress.  Tbey  are-  a 
part  of  the  m  gttUx  of  the  transacticm,  and  oon- 
Boquently  are  aamleeiblelueTidenoei,  irrespectire 
of  the  reLatioa  of  agenoy  between  the  mortgagee 
sod  the  person  who  procared  for  him  the  ezeoa- 
tlon  of  toe  mortgage. 

5.  The  sayinf^r  an  alleged  agent  dum  ftrott 
opus,  while  not  evidence  to  prove  his  agency, 
may  be  looked  to  on  the  aaestion  whether  he 
was  acting  as  agent,  there  being  other  solQciettt 
eridenoe  to  estwilish  the  agency. 

8.  If  the  matter  of  a  lengtby  extract  from 
the  charge  of  the  oonrt  1b  soond  la  part,  any  nn- 
soond  part  sbould  be  speclfloally  polated  out  la 
the  motion  for  a  new  trial. 

4.  If  declarations  whloh  reqclre  some  answer 
or  coDtradiotioo  are  made  in  one's  hearing,  and 
he  r*malna  aUent,  his  sUencft  may  be  treated  aa 
slgnliyiaB  his  asBeak  to  the  trntb  or  ooEiMotaBss 
oT  the  statement. 

6.  A  note  and  mortgage,  given  la  whole  or 
In  part  u[>on  an  agreement,  express  or  Implied, 
to  settle  or  prevent  a  criminal  proseontlon  are 
void,  unless  the  case  foils  within  some  express 
Btatate  aathortslng  settlement  The  alternative 
of  a  legal  proposition  favorable  to  one  party,  if 
fairly  given  In  charge,  need  not  be  In  immediate 
GOOD  action  with  the  alternative  in  favor  of  the 
other  party. 

6w  HO  request  being  made  to  charge  as  to  the 
harden  of  proof  w  the  preponderance  u  evldenoei 
mere  ftillure  to  charge  on  these  topics  will  not 
require  a  new  trial. 

7.  The  evldenoB  warranted  the  vsrdiek 
(fl^^labut  bv  the  Cowt) 

Error  from  superior  coart,BIbb  county; 
A.  L.  MiLLKR,  Judge. 

Bill  by  J.  W.  WlUlams  against  A.  B. 
Bmall  to  set  aside  a  mortgage  and  note. 
Judgment  for  plalntlD.  Defendant  brings 
error.  Affirmed. 

R.  W.  Patteraoa  and  B.  HodgWy  lor 
plaintiff  In  error.  Dessaa  A  Bstrthtt,  for 
defendant  In  error. 

SiuMONs,  J.  Williams  filed  his  bill  In 
equity  to  set  aside  and  cancel  a  mortgage 
and  note  given  by  bim  to  Small,  on  the 
ground  that  tbey  had  been  procured  from 
Elm  by  duress  and  fraud.  It  seems  that 
Williams'  son  John,  at  tbe  time  of  tbe 
transaction,  was  an  agent  ordrummer  for 
Small,  and  had  lost  some  eight  or  nine 
hundred  dollars  of  Small's  money  at  Rey- 
nolds, Oa.  Be  telegraphed  his  loss  to 
Small,  and  Small  employed  Sbackleford, 
a  detective,  to  go  to  Reynolds,  and  find 
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the  money  or  the  thief.  Shackleford  and 

young  WIlllamB  returned  to  Macon  In  the 
afternoon  of  the  aanie  day,  and  young 
Williams  said  to  Small  that  the  money 
was  lost  through  his  negligence,  and  pro- 
posed to  secure  Small  by  giving  blin  his 
note,  with  his  futlier  to-law  as  surety. 
Failing  to  get  his  father-in-law  to  sign  the 
note  as  surety,  he  and  Shackleford  wont 
to  J.  W.  Williams.  blB  father,  and  procured 
him  to  sign  the  note.  When  it  was  deliv- 
ered to  Small  he  declined  to  accept  It,  on 
the  ground  that  he  had  no  knowledge  of 
J.  W.  Williams'  solvency.  Young  WUl- 
lams  then  proposed  to  have  his  father  se- 
care  the  note  by  a  mortgage  on  his  farm, 
wblcli  Small  said  he  wcnld  accept.  The 
mortgage  was  prepared  by  Small's  book- 
keeper. In  Small's  prenence,  and  handed  to 
Shackleford,  the  detective,  and  he  and 
John  Williams,  the  son,  and  De  Lane,  one 
of  Shackleford's  aflsietants,  procured  a 
carriage,  and  started  to  the  home  of  J.  W. 
Williams,  which  was  three  miles  In  the 
conntry.  On  the  way  to  the  latter  place 
Shackieford  called  at  the  bonee  of  Subera, 
a  magistrate,  and  got  him  to  accompany 
them  for  the  purpose  of  officially  attest* 
log  the  mortgage.  Sabers  entered  the 
carriage  with  Shackieford  and  the  others, 
and  while  going  to  the  bouse  of  J.  W. 
Williams,  Shacklvford,  In  explanation  of 
bis  reason  lor  requiring  the  presence  uf 
Sabers,  said  to  him  that  Small  had  bad 
young  WllllAms  arrested  for  embetzlement; 
that  he  had  done  away  with  some  of  his 
money  at  Reynolds;  that  he  had  applied 
to  his  father-Iu-law  to  stand  his  bond, 
and  that  be  declined  to  do  It,  etc. ;  saying 
this  In  an  undertone,  so  that  Williams 
coold  not  hear  it.  After  anivlngat  the 
boose  of  the  elder  Williams,  and  after  he 
had  signed  the  mortgage,  Shackieford 
made  other  declarations.  Connsel  for 
Small  objected  to  proof  of  the  conversa- 
tion between  Shackieford  and  Subers,  and 
the  other  declarations  made  at  the  house, 
(1)  because  they  were  Irrelevant,  and  (2) 
because  the  declarations  of  Shackieford 
were  Inadmissible  for  the  purpose  of  prov- 
ing his  agency. 

1,  2.  Under  the  facta  above  melted  we 
think  the  declarations  of  Shackieford  were 
admissible  for  the  purpose  of  illustrating 
the  question  of  fraud  or  duress,  which  had 
been  charged  In  the  bill.  Small  would 
not  take  the  note  of  the  elder  Williams 
without  a  mortgage.  He  had  It  written, 
and  delivered  it  to  Shackieford*  the  detect- 
ive. It  seems  to  have  been  a  part  of 
Sharkleford's  business  to  procure  the  sig- 
nature of  the  elder  Williams  to  the  mort- 

tage;  and,  whether  he  was  the  agent  of 
mall  or  not  for  this  purpose,  whatever 
be  said  In  carrying  out  his  object  In  pro- 
curing the  signature  to  the  mortgage  was 
admissible.  If  he  bad  been  a  mere  volun- 
teer to  procure  Williams  to  sign  the  mort- 
gaire,  and  did  procure  him  to  sign  It,  bis 
declarations  would  be  admissible  to  Illus- 
trate the  question  whether  he  procured  it 
by  duress  or  fraud.  It  was  a  part  of  the 
reagestm  of  the  transaction.  Taken  In 
connection  with  the  fact  that  young  WIU- 
lams  told  his  father,  In  the  presence  of 
Shackieford,  that  If  be  did  not  sign  the 
mortgac^  he  would  have  to  go  to  ]ailthat 


night,  It  tended.to  show  that  Shackieford 
wished  to  produce  the  Impression  on  the 
young  man  and  the  father  that  the  former 
was  charged  with  embeszlement,  and 
would  be  put  In  Jail  unlesB  the  mortgage 
were  signed. 

(a)  What  Shackieford  said  at  the  time 
the  mortgage  was  being  executed,  or 
shortly  thereafter,  while  not  admissible 
to  prove  bis  agency,  may  be  looked  toon 
the  question  whether  he  was  acting  as 
agent,  especially  when  there  Is  other  suffl- 
(Ment  evidence  to  establish  the  agency. 

8.  The  fourth  and  fifth  grounds  of  the 
motion  contain  long  extracts  from  the 
charge  of  the  court,  but  no  particular 
Bpeclficatlons  of  error  are  assigned  there* 
on;  there  Is  simply  a  general  assignment 
that  the  court  erred  In  glvlttff  these 
charges.  Where  long  extracts  from  the 
charge  of  the  court  are  copied  In  the  mo- 
tion, and  no  particular  part  of  the  charge 
is  specified  as  error,  it  is  not  our  duty  to 
hunt  for  errors  lu  the  charge.  The  rule  is 
that  theae  long  extracta  will  not  be  con- 
sidered unleae  the  whole  be  erroneona.  I( 
the  extract  Is  sound  In  part,  any  nnaound 
part  should  be  speclflcdily  pointed  ont  Id 
the  motion. 

4.  The  attention  of  counsel  for  the  plain- 
tiff In  error  having  been  called  to  this  rule 
by  uounsel  for  th3  defendant  in  error  dur- 
ing the  argument,  he  undertook  to  show 
that  the  latter  part  of-  the  extract  from 
the  charge  contained  In  the  fifth  ground 
was  erroneous.  That  part  of  the  chai^. 
In  substance,  Is  that,  If  the  Jury  beliere 
that  Shackieford  was  In  the  position  of  a 
detective,  and  representing  Small,  aad 
that  the  young  man,  about  the  time  the 
papers  were  slgnedtSald  to  his  father  that 
If  the  latter  did  not  sign  the  mortgage  be 
(the  son)  would  have  to  go  to  Jail,  and 
Shackieford  was  present  and  heard  the 
words  and  made  no  reply,  the  old  man 
had  a  right  to  believe  from  hlssUence  that 
the  son's  statement  vraB  true.  Instead 
of  this  being  error,  we  think  Iteound  law. 
If  Shackieford  was  the  agent  of  Small  to 

{trocnre  this  mortgage,— as  the  evidence 
ndlcates  he  was,—  and  this  declaration 
was  made  by  the  young  man  lu  bis  pres- 
ence. It  required  an  answer  or  contradic* 
tlon  from  him.  The  evidence  shows  that 
the  old  man  was  very  much  excited  by  the 
appeal  of  bis  son.  He  was  trembling  and 
shedding  tears,  and  he  teatifles  that  be 
signed  the  mortgage  to  keep  bis  son  from 
going  to  jail.  Sba^leford  saw  his  excite- 
ment, and  must  bave  known  the  object  of 
the  father  In  signing  the  mortgage,  and  It 
he  did  not  have  the  young  man  under  ar- 
rest It  waa  his  duty  to  so  inform  the  father. 
He  did  not  do  this,  but  kept  silent :  and 
the  court  was  right  In  instructing  the  ]orj 
that  the  father  had  the  right  to  believe 
from  bis  silence  that  the  son's  statement 
was  true.   Code,  §  3790. 

6.  The  court  charged  the  Jniy  In  snt^ 
stance  that,  if  the  mortgage  was  given 
partly  to  settle  the  criminal  prosecution, 
and  also  to  pay  Small  for  the  alleged 
shortagcT  in  the  son's  account.  It  would 
still  be  void.  There  was  no  error  In  this 
charge,  A  note  or  mortgage,  glvm  In 
whole  or  In  part  upon  an  agreement,  ex- 
press or  Implied,  to  settle  or  prevent  a 
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criminal  prosecntion.  Is  rold  unleea  the 
case  falls  wltliln  some  express  statute  an- 
thorizlog  settlemeaC.  If  a  part  of  the  cun- 
sideratiun  of  cbe  contract  is  )eg:al  and  the 
other  part  illegal,  It  renders  the  whole 
contract  void.  If,  ther^ore,  the  mortgage 
WM  glvea  partly  apon  an  agreement  to 
nttle  a  criminal  prosecution,  whether 
that  agreement  was  express  or  implied, 
and  given  partly  to  settle  the  debt  of  the 
son.  It  was  illegal,  and  could  not  been* 
forced  by  the  mortgagee  against  the 
father.  Code,  $  2745.  The  agreement  to 
settle  the  criminal  prosecatlun,  the  act 
ebaived  being  a  felony,  was  illegal;  and, 
if  ancu  settlement  entered  into  the  consid- 
eration ot  the  contract,  it  rendered  the 
irhole  contract  void.  It  Is  complained 
alao  In  this  ground  that  the  court  failed 
tu  pat  the  alternative  proposition  to  the 
Jury.  While  the  charge,  as  sent  up  In  the 
record,  shows  that  the  coartdid  not  put 
the  alternative  in  immediate  connection 
with  this  part  of  the  charge,  it  la  shown 
that  the  alternative  was  put  subsequent- 
ly. The  alternative  of  a  legal  proposition 
favorable  to  one  party,  if  fairly  given  in 
charge,  need  not  be  in  Immediate  connec- 
tion with  the  alternative  in  favor  of  the 
other  party. 

6.  U  is  also  complained  that  the  court 
failed  to  cliarge  as  to  the  preponderance 
of  testimony  In  civil  cases,  and  to  charge 
that  the  burden  of  proof  was  upon  the 
plaintiff.  No  request  having  been  made 
to  charge  as  to  the  burden  of  proof  or  the 
preponderance  of  evidence,  a  mere  failure 
to  charge  on  these  topics  will  not  require 
a  new  trial. 

The  other  grounds  of  the  motion  are  the 
nsaal  ones  that  the  verdict  Is  contrary  to 
evidence,  etc.  We  think  the  evidence  war- 
ranted the  verdict.  Judgment  aiBrmed. 

Lti'HPKiN,  J.,  not  presiding. 


Jones  v.  State. 
(SuprerM  Court  of  Oeorgta.    July  18, 1801.) 

HOMI0n>B— InBTRDCTIOHS— BVIDIKO. 

1.  Under  the  evidence.  It  Is  not  cause  for 
granting  a  new  trial  that  the  court  chai^ced  the 
Jury  on  the  law  of  volnntaiT  mauslaoghter,  and 
snbmitted  that  grade  of  bomleide  as  a  qaestlon 
before  the  ]ary  for  their  finding. 

2.  Though  thf^re  was  much  conflict  in  the  ev< 
Idence,  the  verdict  Is  supported,  and  is  not  oon- 
trarr  to  law. 

8.  The  newly-discorered  evidence  is  not  snoh 
■a  to  require  a  new  trial. 
(SyUatnu  by  the  CoiirU) 

Error  from  superior  court,  Oconee  coun- 
ty ;  N.  L.  HuTCHiNH,  Judge. 

Indictment  of  Tercy  Jones  for  murder. 
Verdict  of  voluntary  manslaughter.  De- 
tiendant  brings  error.  Affirmed. 

The  fatal  trouble  arose  ata  dance.  The 
evidence  for  the  state  made  a  case  of  mur* 
der.  The  evidence  for  defendant  tended 
to  show  that  two  men,  while  disputing 
about  dancing,  ran  over  defendant,  who 
told  them  to  watch  out,  or  he  would  crip- 
ple somebody.  OneSopbieCarlthers  said, 
**Xou  talk  about  killing  my  husband." 
( who,  according  to  the  r  idence,  wan  not 
one  of  tbetwo  above  mentioned, and  with 
whom  defendant  bad  had  no  difficulty,) 


and  struck  defendant  with  a  torch  two  or 
three  times.  D^entiant  made  a^motlon 
as  If  to  strike  her,  when  Scott  Long,  the 
deceased,  came  up  with  a  pistol,  and  said 
he  would  take  her  part.  Defendant  hit 
Long  with  a  little  stick  he  bad  In  hla 
hand,  and  ran  off.  Long  snapped  his  pis- 
tol at  him,  and,  after  defendant  got  Into 
the  yard,  shot  twice  at  him.  Defendant 
came  back  Into  the  house,  but  Long  ad- 
vani^ed  on  him  with  pistol  In  hand,  when 
defendant  dropped  on  his  knees,  and  said, 
"  Lord  have  mercy  I "  and  sh  ot  Long,  kill- 
ing him.  There  was  evldencefor  the  state 
that  deffflidant  shot  twice  at  deceased, 
only  one  ball  striking  him;  bat  the  evi- 
dence for  defendant  tended  to  show  that 
he  fired  only  once.  The  newly-discovured 
evidence,  on  which  a  new  trial  was  asked, 
consisted  of  the  affidavits  of  three  persons 
that  they  bad  thoroughly  examined  the 
house  in  which  tlie  kllllDg  was  done,  and 
found  no  bole  nor  Impression  of  a  pistol 
ball  on  the  wall  or  roof,  and  that  the 
house  appeared  to  have  nndergone  no 
change;  also  the  affidavit  of  defendant 
that  the  facts  stated  In  those  affidavits 
were  unknown  to  him  at  the  time  of  the 
trial,  and  that  he  had  used  due  diligence 
to  discover  evidence  and  prepare  lor  the 
trial. 

B.  E.  Tbrasber,  E.  T.  Br^wn,  and  J.  H. 
Lumpkin^  for  plaintiff  In  error.  .R.  B.Boa- 
sea,  Sol.  Gen.,  for  the  State. 

Paa  Cdbiau.  Judgmrait  affirmed. 


Bbach  v.  Atkinson. 
(Supreme  Court  of  Oeorgia.   May  97, 1891.) 

COIXDSIVI  JUDOHBNTS — SOFElCISyOT  OF  EtIDBNOV 

— JuSTicB'H  JcRismonoN  —  Notes  PaoviDise 
lOK  Attoritbts'  Fees. 

1.  H.  lived  in  Texas,  and  owed  plaintiffs, 
who  lived  there,  •1,470,  and  gave  a  bill  of  sale  of 
his  interest  In  nla  Ather's  estate  in  Georgia. 
The  bill  of  sale  was  sent  to  an  attorney  there,  to 
collect  the  legacy:  but  before  it  reached  him  the 
administrator  had  been  garnished  by  A.,  an- 
other of  H.  'B  creditors,  whereupon  the  attorney 
returned  the  bill,  with  Instructions  to  get  small 
notes  to  be  sued  in  Jostice  court  Plaintiffs  ob- 
tained M  notes,— 17  fbr  $95  and  upwards,  the 
other  7  for  less  than  tOO,— all  provlaing  for  10 
per  cent  attomesrs'  fees.  The  notes  were  dated 
in  April  and  November,  1887,  due  in  SO  days,  but 
were  executed  after  February  1,  ItfSS,  and  were 
immediately  sent  to  the  attorney,  and  suit  was 
oommenoed  February  20tb.  The  attumey  then  had 
H.  come  to  Oeoi^a,  ostensibly  to  attend  to  a 
guardianship  matter,  wlien  summonses  in  Justice 
court  were  served  on  him  in  the  actions.  U.  then 
left  for  Texas  tiie  same  day,  without  doing  any- 
thing in  the  guardianship  matter.  Judgments 
were  rendered  on  the  notes  March  SSth  thereafter. 
H.  made  no  objection  to  the  actions  being  com- 
menced before  he  reached  Georgia.  He^a  snffi- 
cientevidence  to  support  afinding  that  the  ]udg^ 
ments  were  obtained  by  collusion  to  defeat  the 
rights  of  A.,  and  were  therefore  invalid. 

2.  The  10  per  cent  attorneys'  fees  was  a  part 
of  the  principal  of  the  other  17  notes,  and,  added 
to  the  specified  amounta  therein,  made  the  amounts 
more  loan  $100,  which  la  the  amount  of  a  Jus- 
tice's Jurisdiction;  and  the  Judgments  entered 
thereon  were  void.  Following  Hill  v.  Haas,  73 
Oa.  13S,  and  Bell  v.  Rich,  Id.  340. 

8.  The  actus  being  executed  in  February, 
1888,  they  were  not  due  until  80  days  thereafter, 
notwIthstandlDg  that  they  bore  date  in  1887. 
Following  BaeOB  v.  Hoore,  68  Ga.  94. 
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4.  Under  Code  Qu.  i  8400,  which  declam 
■tbat  "parties  bj  oouseut.  exprew  or  implied,  oan- 
■ot  gin  Jvriadictlon  to  ibe  court  as  to  the  per- 
taonorsDbJeot-mattarof  thesQit,  *  *  *  BOaa 
to  prejudloe  third  parties,  *  the  maker  of  the 
•otea,  by  not  objecting  to  the  oonuoeooement  of 
the  saita  before  nia  arrival  in  Oeor^a,  or  before 
Che  notes  were  due,  could  not  waive  JnrUdiotion 
to  the  prejadlce  ox  the  creditor  prooeediiig  by 
.^arnisfament. 

Error  h'um  aaperlorconrt. Coweta  coun- 
ty: Sampson  W.  Harrib,  Judge. 

Rule  aKalnst  I.  A.  Atklnsuo  to  ahow 
4:auBe  why  certain  money  sbonid  not  be 
paid  toBeach.and  Frankft  Divine;.  Jud^- 
'tnentforddeitdant.  PlaiutlOa  brlnKerror. 
Affirmed. 

i*.  Smith,  lov  plalutlOs  In  error.  T. 
A.  Atkinson,  for  defendant  In  error. 

SiMMONB,  J.  Hlndsinan  was  a  reoldeut 
-of  Texas,  and  waa  entitled  to  a  legacy  in 
-his  fatlier'8  ratate  In  Georgia.  Brunawlg 
liad  obtained  a  judgment  against  Hinds- 
man,  and  sued  out  gamlaliment  against 
theadminlstratorof  Hlndatnan'a  father.ln 
Meriwether  coanty,  Cla.  Hlndsman  seems 
to  have  been  Indebted  to  one  Beach,  who 
■also  resided  In  Texas,  for  borrowed  money, 
■«leven  or  twelve  linndred  dollars,  and  to 
Frank  &  Divine,  a  firm  of  attorneys  In 
Texas,  for  counsel  fees,  f470.  Hlndsman 
^avp  to  Beacta  and  Frank  ft  IMrlne  a  bill 
•ol  sale  to  his  Interest  in  bis  father's  estate 
In  Georgia,  and  tbla  was  sent  to  an  at- 
torney in  Ge«>r^a,  wltli  Instructions  to 
■collect  tbe  legacy  money  thereon,  and 
transmit  to  Beacb  and  Frank  &  Di- 
vine. Garniahment  proceedings  having 
been  commenced  against  tbe  administra- 
tor before  the  attorney  In  Georgia  received 
4be  blU  of  sale,  be  retorned  It  to  Texas, 
■and  infitnicted  bis  Texascltenta  to  obtain 
from  Hlndsman  small  promissory  notes 
wbtch  conld  be  sued  In  a  Justice's  court  In 
<jeorg]a.  They  obtained  from  Hlndsman 
24  promissory  notes,  17  of  which  were  for 
f  95  and  upwards,  besides  10  per  cent,  at- 
torneys' lees,  and  7  for  less  than  9^,  also 
ttesldes  10  per  cent,  attorneys'  tees.  These 
jioCes  were  executed,  Frank  &  Divine  say 
4n  tbeir  testimony,  in  January  or  Febrn- 
■«ry ,  1888.  Beach  says  positively  that  tbey 
were  executed  alter  the  tat  of  February, 
1888.  Tbey  were  dated  In  April  and  No- 
vember, 1887.  and  made  payable  80  days 
■after  date,  immediately  alter  tbeIr  exe- 
■cotlon  tbey  were  sent  to  tb^r  attorney  In 
•Georgia,  who  placed  tbem  tn  tbe  bands  of 
■a  Justice  of  tbe  peace  lor  suit,  and  the  suit 
was  commenced  oo  the  30tb  of  Febraisry, 
1888.  Tbe  attorney  In  Georgia  wrote  a  let- 
ter to  Hlndsman,  In  wbicb  be  stated  It 
was  necessary  lor  bim  to  come  to  Georgia 
to  look  after  tbe  matter  of  tbe  guardlan- 
•ahlp  of  a  younger  brotlier.  Hlndsman 
■came,  and  wben  he  arrived  at  tbe  office  of 
tbe  Georgia  attorney  tbe  constable  ap- 
peared and  served  him  witbtbesummonees 
Issued  by  tbe  Justice  of  tbe  peace  In  the 
auits  on  tbe  notes  which  be  bad  executed 
a  tew  days  before  in  the  state  ol  Texas  to 
Beash  and  Frank  ft  Divine.  He  arrived 
at  Newnnn,  was  served  by  tbe  constable, 
■and  left  lor  Texas  on  the  same  day.  The 
attorney  testified  tbat  he  had  no  previous 
anderatandlng  with  Hlndaman  that  he 
ahonld  come  to  Georgrla  to  be  served,  but 


tbat  ft  Is  tnie  be  wrote  falm  to  come 
in  the  guardianship  matter,  in  order  to 
serve  htm  In  the  cases,  and  tbat  nothing 
was  done  in  tbegnardlanshlp  matter  after 
be  was  aerved;  tbat  be  left  on  tbe  same 
day  for  Texas  becanse  be  liad  been  threat- 
ened with  prosecution  lor  some  offense. 
These  suits  against  Hlndsman  in  the  Jus- 
tice's court  proceeded,  and  Judgment  waa 
rendered  therein  on  the  26tta  of  March, 
18SS.  The  administrator  answered  the 
garnlsfameiit,  and  admitted  tbat  be  bad 
in  bis  hands  f 1,450,  the  Interest  of  Hlnds- 
man in  his  father's  estate.  This  Don«7 
was  paid  oyer  to  Atkinson,  the  attorney 
for  Branswig,  with  the  understanding 
that  he  would  bold  It  until  it  was  legally 
ascertained  whether  Brunswig  was  enti- 
tled to  it,  or  Beach  and  Frank  ft  Divine 
on  their  Justice's  court  judgments;  where- 
upun  a  rule  was  Isaued'against  Atkinson, 
at  tbe  Instance  of  Beach  and  Frank  ft  Di- 
vine, requiring  Atkinson  to  show  cause 
why  the  money  should  not  be  paid  o  vw  to 
them  on  their  Judgments,  their  Judgments 
being  of  older  date  than  tbe  Judgment  ol 
Brunswig  In  his  garnishment  proceeding. 
Atkinson  answered.  In  substance  denying 
tbe  validity  of  the  Judgments  Issued  by  the 
Justice's  court  against  Hlndsman,  on  tlie 
grounds  that  tbey  were  coHusIvb  between 
Hlndsman  and  tbe  plalntlfls.  and  made  lor 
the  purpose  of  deleating,  delaying,  aod 
hindering  Bmnswig;  thattbeservicemade 
upon  Hlndsman  was  not  sufficient  to  ^ve 
tbe  court  Jurisdiction ;  and  tbat,  although 
the  notes  were  dated  In  tbe  year  1887. 
they  were  realty  not  executed  until  alter 
the  1st  of  February,  1888,  and  were  not 
payable  until  30  days  after  that  date;  and 
tbat  suit  was  commenced  thereon  before 
the  notes  were  due,  to-wit.  on  the  aoth  of 
February,  1888.  It  was  agreed  between 
the  parties  tbat  the  Judge  might  try  the 
issue  thus  lormed  without  the  Interven- 
tion of  a  Jury.  Oo  tbe  trial  before  bloi 
the  foregoing  facts  were  shown,  and  tbe 
judge  held  that  the  Judgments  on  the  17 
notes  for  $95  and  upwards,  with  \9  per 
cent,  additional  for  attorueye'  lees,  were 
void,  becanse  tbey  exceeded  $100.  the 
amount  of  a  Jastlce's  Jurisdiction,  and 
that  the  Judgments  on  tbe  seven  notes 
which  were  within  tbe  Jurisdiction  as  to 
amount  were  Invalid  under  the  lacts 
above  set  forth ;  and  he  awarded  the  mon- 
ey to  Brunswig*s  judgment.  Beacb  and 
Frank  ft  IMvlDe  excited  to  this  Hading 
and  Judgment,  and  brought  the  case  here 
for  review. 

1.  Under  the  rulings  ol  this  court  tn  Hill 
V.  Haas.  73  Ga.  122,  and  Bell  r.  BIch.  Id. 
240,  the  trial  Judge  did  not  err  in  exelndlog 
tbe  17  Judgments  and  holding  tbetn  void 
on  the  ground  that  tbey  exceeded  tin  joris- 
dictlonof  tbe  justice's  court.  All  ttienotea 
on  which'  these  judgments  were  predleatMl 
were  given  for  $t>5  or  more,  with  10  per 
cent,  attorneys'  fees.  This  court  held  In 
the  two  casm  above  cited  that  the  10  per 
cent,  lor  attorneys*  fees  was  a  part  ot  the 
principal  ol  the  notes,  and  if  the  addition 
of  10  per  cent,  to  the  amount  specified  In 
the  note  made  the  amount  more  than 
$100,  a  jastlce's  court  had  no  Jurisdietloa, 
and  any  Judgment  entered  thereon  van 
a  nullity. 
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2.  We  think  the  facta  abt>ve  recited  are 
rufficientto  autborlxetlie  Jndjce  as  a  ]nry 
to  find  that  the  other  seven  Jiidgaieot» 
were  iDvalld  and  coUnslTe  between  the 
parties  thereto.  The  fact  that  the  plain- 
tiffs  and  the  defendant  resided  In  the  aame 
town  in  Texas;  that  the  debts  evidenced 
by  the  notes  were  all  incnrred  in  Texas, 
and  sometime  prior  to  theezecationuf  the 
notes;  that  tbls  largs  indebtedness  was 
divided  into  small  notes  tor  theporpose  of 
being  sned  In  Georj^a,  and  Judgments  ob- 
tained thereon,  before  Brnnswlg  could  ob- 
tain his  Jodgrment;  that  Hlndsman  wa» 
Induced  to  come  to  Georela  ostensibly  for 
the  purpose  of  removing  the  guardianship 
of  his  younger  brother  from  Georgia  to 
TexaA,  but  really  to  be  served  with  snm- 
monfiCH  In  the  eults  commenced  In  the  Jus* 
tlre*ii  court  before  his  arrival,  and  on  tbe 
same  day  returned  to  Texas  without  say- 
fngor  doing  anything  about  the  guardian- 
ship matter;  and  the  fact  that  heraade  no 
objection  to  the  aalts  having  been  com- 
menced before  hts  arrival  in  the  state 
and  before  the  notes  liad  matnred.—all  go 
to  show  that  there  was  collnston  between 
bfm  and  the  plaintiffs  tu  obtain  these  Judg- 
ments before  Brunswig  couid  obtain  his. 
Altfaongh  these  notes,  upon  their  face, 
were  poHt  duo  at  the  time  the  suits  were 
commenced.  It  was  shown  on  the  trial 
that  they  were  ante-dated,  being  In  fact 
executed  after  tbe  Ist  of  February,  1888; 
and  they  were  not  dne  until  80  days  after 
their  execntion.  In  the  case  of  Raefle  v. 
Uoore,  58  Ga.  M,  this  court  held  "  that  a 
note  payable  one  day  alter  date,  which 
was  not  made  on  the  day  it  purported  to 
have  been  made,  became  doe  on  tbe  day 
after  It  waa  In  fact  made,  and  conld  not 
besiied  until  the  next  succeeding  day." 
Tlie  erldence  shows  that  these  suits  were 
commenced  on  the  notes  on  the 20th  of 
February,  though  the  notes  were  in  fact 
execotcd  after  the  1st  of  the  same  month. 
Under  the  above  mil ng  this  could  not  be 
done.  It  may  be  argued,  however,  that 
this  was  a  personal  matter  to  Hlndsman, 
the  defendant,  and  he  therefore  waived 
Jurisdiction  of  the  court,  which  he  had  a 
right  to  do ;  and  that.  If  he  does  not  ob- 
ject, othvr  parties  cannot.  Section  3460 
of  the  Code  declares:  "Parties,  by  con- 
sent, expreijfl  or  Implied,  cannot  give  Juris- 
diction to  the  court  as  to  the  person  or 
subject-matter  of  the  suit.  It  may,  how- 
ever, be  waived,  so  tar  as  the  rights  of  the 
partlea  are  concerned,  but  not  so  as  to 
prejudice  third  mrsons.  **  While  the  Judg- 
ments, under  this  section,  might  be  good 
against  Hlndsman,  his  waiver  of  the  juris- 
diction of  the  court  could  not  prejudice 
his  creditors.  If  the  JudgmentR  prejudiced 
Brunswig's  rlgfats  as  a  creditor,  he  can 
take  ad  vantage  of  the  want  of  Jurisdiction, 
and  have  the  judgments  declai^d  void  so 
far  as  they  aiTect  him;  aa  was  done  In 
the  case  of  Saydam  v.  Palmer,  68  Ga.  546. 
In  that  case  the  executor  agreed  that  a 
suit  should  be  brought  against  him  in  a 
county  other  than  that  of  his  residence. 
Judgment  was  rendered  thereon  for  tbe 

{>lalntiO,  and  execntion  issued  and  was 
evled  upon  certain  property,  whiufa  was 
claimed  by  Palmeret  al.,  and  on  motion  of 
the  claimants  the  levy  was  dlsmlBsed  on 
T.138.Kno.24— 88 


the  ground  that  the  Jn^Ement  was  void 
for  want  of  Jurisdiction  In  the  court  which 
rendered  it.  See,  also,  Railroad,  etc.,  Co. 
V,  Harris,  5  Ua.  &27;  Bank  v.  Gibson.  11 
Ga.463;  Itaney  v.McBae,14Ga.S88.  Jodg^ 
meat  affirmed. 


CaLHOUH  v.  PULLIPS. 

(Suprtme  Court  qT  Qwrgta.  Jnly  8, 1891.) 
Sdrdat  CknrrBAcr— IUtitioatiok. 
A  contract  of  sale  made  on  Sunday,  wiUi 
no  delivery  of  the  property  then  or  afterwards,  is 
void,  althoaRb  the  parties  Intended  to  waive  de- 
lirery.  Ratifloation  by  the  vendee  alone,  made 
by  allowing  aoredlt  on  the  vendor's  aoconnt,  It 
not  appearing  that  the  veudor  overtook  or  claimed 
the  benefit  of  such  credit,  will  not  suffice  to  val- 
idate the  sale. 

(SyllaJbut  by  the  Court.) 

Error  from  superior  court,  Montsomery 
county ;  D.  M.  Koberts,  Judge. 

Action  of  trover  by  Dempsey  PhUllpa 
against  James  Calhoun.  Judgment  for 
plaintiff.  Defendant  brings  error.  Be- 
versed. 

Clark  3t  Norman  and  Martin  A  Smith, 
for  plaintiff  In  error.  Ciute.  D.  Loud,  tor 
defendant  in  error. 

SiimoNS,  J.  Dempsey  Phillips  brought 
trover  against  James  Calhoun  tor  the  r» 
eovery  of  a  certain  pair  of  oxen.  The 
plaintiff  testified  that  the  oxen  sued  for 
were  his;  that  he  bought  them  from 
Prince  Mosely,  fur  f20;  that  Mosely  owed 
him  tor  some  timber  money  tbat  he  had 
kept  and  used,  and  he  was  to  allow 
Mosely  $:!0  on  the  account,  and  take  the 
oxeu  aa  they  ran  in  tbe  woods,  the  oxen 
not  being  present  and  actually  delivered; 
that  tbe  sale  was  on  the  6th  of  Fetiruary, 
1887;  and  that  be  afterwards  allowed  the 
ct«dlt  of  the  f20  on  the  money  Mosely 
was  due  him.  The  calendar  showed  that 
the  6th  of  February  was  Sunday.  Ham- 
mond, Hull  &  Co.  obtained  a  judgment 
against  Mosely  on  the  11th  of  February, 
18S7,  and  bad  it  levied  on  the  oxen  as  the 
property  of  Mosely.  The  property  was 
advertised  for  sale,  and  on  the  day  of 
sale  was  bought  by  Calhoun,  the  defend- 
ant. He  took  possession  of  It.  and  the  ac- 
tion of  trover  was  brought  against  him 
as  before  stated.  On  this  state  of  facts 
the  court  charged  as  follows:  "Ifthecon- 
tract  ol  sale  between  Dempsey  Phillips 
and  Prince  Mosely  for  the  oxen  in  dispute 
was  made  on  Sunday,  and  the  trade  was 
not  annolted,  but  Mosely  allowed  It  to 
stand,  and  received  and  retained  the  ben- 
efits of  the  trade,  tbe  trade,  although 
made  on  Sunday,  Is  not  void,  but  the  sale 
wo  aid  be  a  good  one  and  hold  the  prop- 
erty. If  made  before  the  rendition  of  tbe 
Judgment  in  favor  of  Hammond,  Hull  & 
Co.  against  Prince  Mosely  and  JoReph 
Phillips,— the  judKment  on  which  S.  fa. 
Issued  and  sale  was  made  under  the  If.  A. 
under  which  defendant  claims  title  to  the 
property, —unless  the  sale  was  made  by 
Mosely  to  plaintiff  for  the  purpose  of  de- 
feating his  creditors,  and  this  was  known 
to  plaintiff  at  the  time  of  the  sale,  (*r 

{ilainttff  did  not  .buy  the  oxen  In  good 
alth."  This  charge  was  erroneous.  In 
order  for  Ptallllps  to  recover  m  this  aetluB 
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he  moat  prove  his  title  to  tbe  oxen.  It  not 
appearing  that  he  ever  had  poBsegalon  of 
them.  1.1  attemptlQK  to  prove  bin  tttlp, 
he  showed  that  tbe  contract  under  which 
he  claimed  title  was  made  on  Sunday. 
Under  our  Code,  §§  2749,  4579,  this  con- 
tract was  illegal  and  void,  and  tbe  courts 
win  not  aaalst  htm  toset  opnucban  Illegal 
and  void  contract.  EHIb  t.  Hammond,  57 
Ga.  179;  Morgan  v.  Bailey,  59  Ga.  685; 
Finn  V.Donahue.  35  Conn.  216;  Pope  v. 
Linn,  60  Me.  88;  Block  v.  McMurry,  66 
MlBs.  219;  5  Lawsoo,  Klghta,  Rem.  &  Fr. 
§  2411.  The  evtJence  aboivs  that  tbe  con- 
tract was  not  executed,  because  there  was 
no  delivery  ol  tbe  oxen  by  Mosely  to  Phll- 
Ups;  and.  although  it  could  be  inferred 
that  delivery  was  waived,  the  contract 
would  still  be  illegal,  because,  if  onrler 
the  law  they  could  not  make  a  x'alid  con- 
tract on  Sunday,  they  could  not  on  Sun- 
day agree  to  waive  the  delivery  of  tbe 
oxen.  It  was  claimed,  however,  that 
tbe  contract  was  rati  Bed  on  a  week-day, 
because  Phillips  allowed  Mosely  tbe  credit 
of  f20— the  price  agreed  to  be  paid  lor 
the  oxen — on  a  day  other  than  Sonday. 
Tbe  courts  in  different  states  differ  as  to 
whether  a  contract  made  on  Sunday  can 
be  «u bseq uen  tly  ra titled.  5  La wson , 
Rights,  Rem.  &  Pr.  §  2414.  Whether  such 
a  contract  can  he  ratified  or  not  It  Is  un* 
necessary  to  decide  here,  as  the  evidence 
shows  that  this  contract  was  not  ratified. 
While  It  is  true  that  PhtlllpB  testified  that 
"be  afterwards  allowed  the  credit,"  it  Is 
not  shiiwn  that  Mosely  ever  agreed  to 
ratify  tbe  contract;  It  is  not  shown  that 
be  knew  tbe  credit  had  beeu  allowed  him, 
or  that  he  accepted  any  benefit  from  It; 
the  record  Is  silent  as  to  whether  Moaely 
agreed  with  Phllllpii  npon  a  ratification. 
Ratification  by  PbllllpB  alone  would  not 
be  sufficient  to  render  an  Illegal  contract 
legal.  Judgment  reversed. 


Haralson  v.  McAnTHnR. . 
(Sv^eme  Cou/rt  of  Oeorgla.    Jaly  S,  1801.) 

SSTTIMO  ASIDB  JUDQMBMT— ABSBHOB  OP  COOltSSL. 

1.  The  defanduit's  abtcvney  ImIi^  absent 
with  leave  of  tbe  oonrt  on  acconnt  ot  siokneis, 

his  relatloDshlp  to  the  case  being  known  to  ooua- 
Hil  for  the  plaintiff,  although  his  name  was  not 
marked  od  tbe  docket,  his  leave  of  absence  ap- 
plied to  the  case;  and,  if  his  client  was  also  ab- 
sent on  account  or  a  public  snnonnoement  made 
by  the  Judge  In  open  court  (she  being  then  pres- 
ent and  bearing  it)  that  no  oase  wonld  be  Uiken 
op  In  which  tbe  absent  oounsel  was  concerned, 
ue  Judgment  against  such  defendant  ought  to  be 
■et  aside  nixm  application  made  at  the  same  term, 
supported  byan  affidavit  of  a  meritorious  defense. 

2.  A  Joint  verdict  and  Judgment  against  sev- 
eral defendants,  some  of  wbom  wore  never  served, 
and  bad  not  waived  service  by  appearance,  should 
be  set  aside  on  motion  made  at  the  same  term. 

{SyUainu  by  the  Cottrt) 

Error  from  superior  court,  Montgomery 
county;  D.  M.  Roberts,  Judge. 

Action  by  W.  I.McArthur  aealnst  Eliza- 
beth Haralson  and  others.  Judgment  for 
plaintiff.  Defendant  Haralson  brings  er- 
ror. Reversed. 

Martin  &  Smith  and  B.  W.  Carswell,  for 
plaintiff  iu  error.  E.  Smithy  D.  C.  Mc- 
Z^Doao.and  De  Laey  A  Btabop,tor  defmd- 
ant  In  error. 


Simmons,  J.  1.  At  the  time  the  Indg. 
ment  was  rendered  in  this  ease  In  tbe  court 
below,  Mr.  Stanley,  the  attorney  of  Mrs. 
Haralson,  one  of  the  defendants,  was  ab- 
sent from  tbe  court  under  a  leave  granted 
on  account  of  sickness.   This  providential 
cause  would  have  been  a  suflicient  excuse 
for  his  absence  without  any  leave  from  tbe 
court.  It  was  known  to  plaintllTs  coun* 
sel  that  he  bad  been  employed  In  this  case, 
although  bis  name  was  not  marked  on 
the  docket.    Mrs.   Hnralsou  beard  tbe 
Judge  announce  in  open  court  that  no  case 
In  which  Mr.  Stanley  was  concerned  as 
counsel  would  be  taken  up.   For  this  rea- 
son she  was  not  present  when  the  case 
was  called,  and,  donbtless  for  the  same 
reason,  madp  no  arrangement  to  be  repre 
sen  ted  by  other  counsel.   She  ascertained 
during  the  term  that  a  Judgment  had  been 
rendered  against  her,  and  Immediately, 
before  the  expiration  of  tbe  term,  moved 
to  set  tbe  same  aside,  which  the  court  de- 
clined to  do.   Thin  declHlun,  in  our  opin- 
ion, was  erroneous.   Although  Mr.  Stan- 
ley bad  neither  filed  a  plea  (or  deft^ndant 
nor  caused  his  name  to  be  marked  on  the 
docket,  hla  client  should  not,  in  our  opiii- 
lan,  suffer  on  account  of  bis  failure  to  do 
these  things,  because  at  the  time  the  case 
was  called  and  disposed  of  be  was  at 
home  sick,  and  nnnble  to  attend  to  any 
baslneSB.  II  his  leave  of  absence  bad  been 
obtained  for  any  other  cause,  he  could  at 
least  have  done  what  was  necessary  to 
inform  Che  court  what  cases  were  to  he 
affected  by  the  leave  granted.   This  be 
could  hare  accomplished  by  furnishing  the 
court  with  a  list  of  bis  cases,  or  by  seeing 
to  It  that  his  name  was  marked  on  tbe 
docket  in  all  of  thera.   Where  an  attorney 
Is  well,  and  gets  a  leave  of  absence  front 
the  court  tor  bis  own  convenience.  It  wonld 
l>e  negligence  to  allow  a  case  be  was  eni* 
ployed  to  defend  to  stand  on  tbe  oocket 
till  called  for  a  final  disposition,  without 
having  previously  done  anything  what- 
ever  to  Inform  the  court  tbe  case  was  to 
be  contested,  and  that  he  represented  the 
defendant.    There  seems  to  be  no  good 
reason,  other  tban  sickness  or  some  otber 
providential  cause,  why  an  attorney  coald 
notdo  this  much.  In  person  or  otherwise, 
before  the  case  was  reached  tn  Itsorder  for 
a  hearing;  and,  unless  prevented  by  such 
cause,  lie  wonld  have  until  then  to  protect 
his  cases  under  his  leave  of  absence ;  bat 
where  he  is  sick  bis  opportunity  to  do  so 
does  not  extend  up  to  that  time,  and  for 
this  reason  we  think  the  rule  above  Indi- 
cated should  be  modified  In  a  case  Xlk» 
this,  where  providential  Interference  cnts 
an  attorney  oft  from  the  full  exercise  of  bis 
rights  and  privileges.  In  the  case  of  Beat- 
ley  V.  Finch,  (Ga.)  13  S.  B.  Rep.  155,  thA 
record  sliows  that  the  Jadge  stated  tii  Mr. 
Humphreys,  connsel  for  defendant,  who 
was  present  In  court,  he  would  not  try 
that  day  any  case  in  which  he  wae  em- 
ployed.yet  nevertheless,  on  the  same  day. 
did  render  Judgment  against  bis  client  !n  a 
case  wherein  Mr.  Humphreys*  name  was 
not  marked  on  the  docket,  the  judge  not 
knowing  he  was  employed  therein.  The 
court  below  afterwards  set  thatjudgment 
aside,  and  was,  we  think,  properly  re- 
versed by  this  court  for  ao  doing.  The 
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enlt  was  npoD  an  ancondltional  written 
contract,  and  was  In  default,  no  plea  hav- 
inK  been  filed,  and  no  coansel'trname  hav- 
ing  been  marked  for  defeadant  on  tbe 
docfcert.  Mr.  Hnmphreya'  client  relied  op- 
on  the  clerk  to  enter  hla  name,  and,  this 
beloK  at  bis  own  risk,  he  could  take  noth- 
Ingrbythe  clerk's  tallnre  to  comply  with 
bts  reaneet.  Again,  Mr.  Humplireys  was 
present  Id  conrt  when  the  judge  made  the 
announcement  as  to  hla  cases,  and  there  in 
no  reason  why  he  could  not  have  then 
bad  his  name  marked  In  the  cases  be  de- 
fended, or  at  least  hare  Informed  tbf^  judge 
wbat  bis  cases  were.  Nothing  of  the  sort 
was  done,  and  under  tbeso  tacts  wo 
thought  no  sufficient  reason  appeared  for 
setting  the  judgment  aside.  In  the  Bent- 
ly  Case,  the  motion  to  set  aside  the  judg- 
ment was  nut  made  at  the  term  at  which 
it  waa  rendered,  as  w4s  done  fn  the  case 
at  bar:  nor  does  the  record  in  tbe  former 
allege  that  defendant  or  his  counsel  were 
Ignorant,  till  after  tbe  term  closed,  of  the 
rendition  of  the  judgment,  or  state  any 
reason  whatever  wby  the  motion  to  set 
aside  was  not  made  during  tbe  term. 
These  two  cases  differ  In  many  respects, 
bat  tbe  controlling  distinction  between 
them  is  that  in  one  tbe  defendant's  coun- 
sel was  prevented  by  providential  Inter- 
ference from  giving  alt  needed  attention 
to  Ills  client's  IntereHts,  and  In  tiie  other 
be  was  not,  but  had  ample  and  sufficient 
opportunity  to  do  so.  and  by  availing 
himeeir  thereof  could  bave  prevented  the 
rendition  o(  tbe  Judgment. 

2.  This  was  an  action  against  several 
defendants, Including  the  plaintiff  In  error, 
some  of  whom  were  not  served  at  all,  and 
never  bad  their  day  In  conrt.  The  verdict 
and  judgment,  being  a  Joint  one  In  favor 
of  the  plaintllt  against  all  the  defendants, 
ought  not  to  stand.  Those  who  were  uot 
B»ved,  of  coarse,  are  not  bound  by  It;  and 
this  fact  would  etfectuall.v  prevent  tbe 

fvlaiottff  In  error.  In  ease  she  satisfied  tbe 
adfcment,  from  bavluK  her  right  to  con- 
tribution from  all  her  co-defendants.  In 
the  event  sbe  should  demand  such  contri- 
bution, they  would  only  have  to  reply 
they  were  not  bound  by  the  judgment  at 
all,  and  that  It  eetablhilied  no  right 
asalnst  tbem  In  favor  of  any  one.  If  the 
plalntlil  had  obtained  Judgment  against 
tliQSe  defendants  only  who  were  served,  It 
may  have  been  valid  as  to  tbem ;  but  1n- 
aemnch  as  tbe  judgment  Is  against  all  the 
d^ndants.  Including  those  not  served, 
we  are  clear  It  should  be  set  aside  tor  tbe 
reason  aboTu  stated.  Judgment  reversed. 

liCMPKiH,  J.|  not  prealdlnfc. 


WooTKK  r.  WiLooi  at  af. 
(Butn-eme  Court  of  Oeorffia.  July  8, 1801.) 
STATora  ov  Fbadds— Dsbt  or  Ahothsr. 
Where  one  has  a  BtatatoryU«i  forsuppUea 
opOD  personal  property  belonging  to  a  firm,  which 
pgoperty  is  sold  to  another  flrm,  composed  in  part 
of  the  same  members,  and  thereupon  the  pur- 
chasinfT  firm,  to  prevent  a  forecloBure  and  sale 
under  the  lien,  agree  with  the  creditor  to  pay 
the  debt  if  he  will  grant  certain  indnlgenoe  and 
tumiah  oUur  lika  snimlles  to  them  for  their  use, 
and  the  creditor  complies  with  his  wutertaking, 


the  case  ift  not  within  the  statnte  of  frands,  and 
he  may  recover  of  the  second  firm  upon  their  oon- 
traot  to  pay  the  debt  of  the  first  fltm. 

(SuUabm  bv  the  Court) 

Error  from  superior  court*  Dodge  coun- 
ty; D.  M.  TtOBBRTS,  Judge. 

Action  by  A.  H.  Wooten  against  Wilcox. 
Stllson  &  Co.  to  enforce  a  lieu  on  logs.  A 
demurrer  to  the  declaration  was  sus- 
tained fn  the  Aurt  below,  and  plaintiff 
brings  error.  Reversed. 

De  Lacy  £  Biabop  and  D.  C,  McLeO' 
nan,  for  plaintiff  in  error.  E.  A,  Smltht 
for  defendants  In  error. 

Blecklbv,  C.  J.  According  to  the  dec- 
laration, the  plaintiff  had  a  statutory  lien 
upon  a  saw-mlll  of  Wilcox  &  Cleland,  for 
logs  and  timber,  amounting  to  $463.70. 
With  notice  of  that  lien,  Wilcox,  Stllson 
&  Co.  purchased  the  mill,  after  whfch  tbe 
plaintiff  was  abont  to  prt»ceed  to  fore- 
close and  enforce  hts  Hen,  but  was  pre- 
vented from  so  doing  by  the  undertaking 
of  the  latter  firm,  who  promised  and 
agreed  with  the  plaintiff  that  they  would 

Eay  him  the  sum  due  from  the  former  If 
e  would  indulge  tbem  a  few  days,  and 
nut  proceed  at  once  to  foreclose  and  en- 
force hts  lien,  and  if  he  would  continue 
nnder  a  similar  contract  with  them  to 
furnish  logs  and  timber  to  the  mill.  They 
thus  became  Indebted  to  hlmlntbeaam 
oT  $55  for  lugs  and  timber  furnlehed  to 
them  under  this  contract.  In  addition  to 
the  amount  assumed  by  them  for  the  pre- 
vious flrm,  making  a  total  of  $518.70.  The 
declaration  was  demurred  to  on  the  gen- 
eral ground  that  there  was  no  cause  of 
action  alleged  against  thedefendants,and 
tbe  demurrer  was  sutitained  so  far  as  It 
related  to  the  antecedent  debt,  the  court 
basing  Its  declelon  partly  upon  thespeclfle 
ground  that  the  '^declaration  did  not 
clearly  all^  that  tbe  plaintiff  had  re< 
leased  tbe  original  debtor. "  The  defend- 
ants were  a  partnership,  which  had  pur- 
chased the  property  of  another  firm  and 
continued  as  successors  In  the  same  busi- 
ness, one  of  the  old  flrm  having  retired, 
and  his  assoiflate,  with  two  others,  com- 
posing tbe  new  partnership.  The  ques- 
tion is  as  to  the  liability  of  the  new  flrm 
npon  its  promise  to  a  creditor  to  pay  the 
latter  a  debt  of  the  original  flrm,  this 
promise  not  appearing  to  have  been  made 
in  writing.  The  rule  of  our  Code  la  that 
a  promise  to  answer  for  the  debt  of  an- 
other must  be  In  writing,  signed  by  the 
party  to  be  charged  therewith,  ur  some 
person  by  him  lawfully  authorized;  oth- 
erwise It  Is  not  obligatory.  An  exception 
to  the  rule  exists,  howevra-,  "where  there 
has  been  performance  on  one  side,  accept- 
ed by  the  other,  in  accordance  with  tbe 
contract. "  Code,  §S  1950,  1961.  Here  the 
plainttft  alleges  full  performance  on  hts 
part.  He  gave  the  stipulated  Indulgence, 
and  continued  to  furnish  logs  and  timber 
so  long  as  tbe  defendants  continued  in  the 
business,  and  nntll  they  dissolved  part- 
nership. They  took  the  benefit  of  tbe 
plalntltTs  performance;  and,  having  done 
BO,  they  are  not  In  a  condition  to  allege 
the  statute  of  frauds,  modified  as  it  baa 
been  by  our  Code,  as  a  defense  to  an  action 
which  seeks  to  compel  them  to  perform 


Digitized  by 


Google 


596 


SOUTHEASTBBN  BEFOBTSB;  ToXh  13. 


Ibeeontraet  on  tbelr  part.  Indeed,  we 
are  Inelioed  to  think  that,  IrreflpectWe  of 
the  express  uzcuptlon  contained  In  the 
Code,  thl8  contract  Is  enforreable  as  an 
original  undertaking  by  the  new  flrm, 
made  on  a  valuable  coualderatlon  morlng 
to  them,  and  entered  Into  to  serve  their 
own  interest  as  a  leading  object,  and  to 
protect  property  which  hadbecome theirs, 
subject  to  the  plf^ntlB'sliien,  from  being 
subjected  to  that  Hen  at  nnce.  According 
to  the  declaration,  the  lien  was  ripe  for 
Immpdiate  enforcement,  and  it  was  to  pre- 
vent that  enforcement  that  the  defend- 
ants stipulated  for  indulgence  and  ob- 
tained it.  The  plain  tm  tied  his  hands, 
tHinnd  himself  by  contract  to  allow  the 
Indulgmce  aeked  for,  and  did  In  fact  allow 
ft.  To  Bospond  the  entonMrneDt  otthellen 
for  the  stipulated  time  was,  or  might 
have  been,  beneficial  to  the  defendants. 
It  left  them  In  the  possession  and  use  o( 
the  property,  and,  while  It  may  bare 
been  Ins  vatnable  to  them  than  an  ex- 
tinction of  thellen  would  have  been,  it  fol- 
flUed  all  the  requldtes  ot  a  valid  consideraF 
tlnn  as  defined  by  the  Codet  '*A  constder- 
atlOD  is  valid  II  aoy  benefit  accrues  to  him 
who  makes  the  promise,  or  any  injury  to 
him  who  reeelves  the  promise."  Code.] 
2740.  The  fuiflUment  of  their  promise  by 
the  defendants  would  discharge  the  l>en, 
and  that  seems  all  that  the  true  prloelple 
of  the  aathorltiea  on  the  subject  would 
reqatre.  Throop,  Yetbi  Agr.  $  57S.  More- 
over, coupled  with  the  consideration  to 
forbearwas  the  agreement  by  the  plaintiff 
to  contlnne  to  IttmlRb  logs  and  timber  to 
the  defendants.  This  part  of  hia  con- 
tract be  also  performed,  and  It  la  to  be 
presumed  that  the  defendants  were  bene- 
fited thereby.  The  case  is  thns  within  the 
principle  of  many  authorities  wblch  tend 
to  uphold  tbe  contract,  though  not  In 
writing,  as  an  orlglual  undertaking  on 
the  part  of  defendants  to  make  the  debt 
their  own.  Young  v.  Frroch.  86  Wis.  Ill; 
Welsel  T.  Spence,  69  Wis.  801,  18  N.  W. 
Rep.  166;  Fitsgerald  v.  Morrlssey.  UNeb. 
198, 15N.  W.  Bep.  233;  Mnller  v.  Riviere, 
6»  Tex.  640,  46  Amer.  Bep.  2U,  notes; 
Throop,  Verb.  Agr.  S  047;  Browne.  Bt. 
Frauds,  6  200a;  1  Beed,  St.  Fravdn.  {(  73, 
14S;  Phil.  Mech.  Liens,  (S  ^  The 
court  erred  in  sustaining  the  demurrer; 
eunseqaently  a  new  trial  is  noccosaiy. 
Jadgment  rsveraed. 

Ldupkin,  J.,  not  prasldlnf^ 


Laslib  et  al.  v.  Laslib. 

{Sttprtme  Oovrt  of  OeorgUi.  July8,iaia.) 

Tub's  Auowaxos  to  Widow  —  Fikibs  Obho- 
Tiom. 

The  qDestiOD  InvolTBd  In  this  case,  respeot- 
Ing  the  time  of  filing  objections  to  the  allowa&oe 
of  a  year's  support  to  a  widow,  is  decided  in 
Parks  V.  JolinsoD,  79  Oa.  667,  5  &  E.  Rep.  SiS. 
{SyUattm  by  the  Courts) 

Error  from  soperior  court,  Dndge  coun- 
ty ;  D.  M.  Roberts,  Judge. 

De  Lacy  A  Biabop,  for  plaintiff  In  error. 
Smith  <f  Clementa,  for  defcmdanta  In  error. 

Jadgment  reverwed. 

liUHPKiM,  J.,  DOt  prating. 


Dath  v.  Moblbt. 
(Supreme  Coiurt  of  Owrgia.  J«ly  8, 180L) 
Jdstiob  or  TBS  FsAoa— Tbui.  or  Appbal. 
1.  On  the  trial  of  an  appeal  in  a  Justice's 
oowt  It  Is  not  error  in  the  magistrate  to  allow  a 
promissory  note,  the  fonndatlon  of  the  actiea, 
to  be  read  in  evldenco  pending  tiie  ai-gammt  ts 
the  Jury.   Bach  allowtnoe  Is  virtsally  reopeniiig 
the  case  for  that  porpose,  and  the  oppVlte  par^, 
if  deelrons  of  dofna  »,  would  be  pernutteo  to  in- 
troduce farther  evidence  also. 

S.  The  other  grounds  In  the  [wtition  are  not 
sofflcient  TO  require  a  new  trtal  in  the  magis- 
trate's oonrt 
(SyUohu*  by  fhe  Court) 

Error  friMU  supMior  court,  Mostgov- 
ery  county;  D.  M.  Bobbbts,  Judge. 

D.  C.  McLennan  and  De  iMtr  BMopt 
for  plaintltt  In  error.  C  H.  Uaaa,  lor  «• 
fendant  In  «rror. 

Judgment  reverseil. 

Lumpkin.  J.,  not  presiding. 


MbDCFFIK  T.  Statb. 
(SHproM  Court     Oeorgfo.  July  90,  UBl.) 
IsnmciATiKS  LuauoBs  —  Zllmai.  Balb — Ihdioi^ 

.  mnrt— TiTLB  or  Btatdtm. 
1.  Soma  intoxicating  liquors  are  not  oomme- 
hended  In  the  descrlptiva  term  "spiiitaoas  llo- 
liOTB. "  Consequently  a  statute  enaetlne  that  It 
shsll  t>e  unlawful  for  any  person  to  sell  Intoii- 
catlQg  liquors  contains  matter  dlffmrent  from 
what  is  expressed  In  the  title  thereof,  the  title 
being  **An  aot  to  ^Ublt  the  sale  of  spbitnons 
liquors. " 

».  An  IndlotmiBBt  fonOed  npim  soeh  statnte^ 
which  c bargee  im  geueral  terms  tbe  sale  of  intox- 
icating iiqnors,  without  all^in^  tbat  they  were 
spirituous  liquors,  does  not  set  forth  any  nfTrtnso 
with  requisite  certainty. 
{SyllabiM  by  tlte  CourL) 

Error  from  soperior  court,  Wtleoz  comi- 
ty;  D,  U.  ROBBRTB,  Judge. 

Indictment  of  D.  L.  MeDnffle  tar  Btf  tag 
Intoxicating  liquors  contrary  to  Act  Ga. 
Fieb.  22.  1877.  Verdict  of  guilty.  Bptatd> 
ant  brings  error.  Reversed. 

Martin  A  Smith,  for  plaintiff  In  error. 
Tom  Eason,  Sf^.  Oeu.,  by  Biam  A  Aider, 
tor  the  State. 

StMHONs,  J.  1.  McDofBe  was  Indicted 
for  selling  Intoxicating  Uqoors,  onder  tbe 
special  act  pseaed  for  WUeux  county,  ap- 
proved February  22,  1877.  The  title  of 
tbat  act  is  as  follows:  "An  act  to  prohib- 
it tbe  sale  of  spirituous  liquors  wltbln  the 
limits  of  Wilcox  coanty. "  The  first  sec- 
tion of  the  act  makes  it  "  nnlawfal  for  any 
person  or  persons  to  a^,  barter,  or  In  any 
other  way  dispose  of,  for  value,  Intoxicat- 
ing liquors  of  a&y  kind  or  quality  within 
tbe  Umitfl  of  Wilcox  county.'^  The  indict- 
ment under  this  act  charged  McDuffle"  with 
the  otfenae  of  misdemeanor  in  aelling  In- 
toxicating liquors,  for  that  the  said  D.  S. 
McDaffie,  on  the  5th  day  of  March,  in  the 
year  1890,  in  the  county  aforesaid, did  then 
and  there  unlawfully,  and  with  force  and 
arms,  within  tbe  limits  ot  a^  eu«n^, 
and  not '-ithln  the  corporate  llratteof  any 
town  or  city  whereby  authority  to  fmoe 
license  is  vested  In  tbe  corporals  authori- 
ties, for  a  valuable  consideration,  sell, 
barter,  or  otherwise  dispose  ot  a  qeantity 
of  intoxicating  llqaora,  contrao  to  tha 
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laws  of  said  «tate,''ete.  One  of  tbespe* 
tlal  demairera  made  to  thla  Indictment 
n-as  that  the  act  above  cited  was  dikob- 
stltutlonal,  having  in  its  body  matter  dU- 
(erent  (ram  its  title,  the  title  prohibiting 
the  aale  oI**BpIrituoas*  nqnoni,  and  tka 
act  prohlbitluK  the  sale  of  "In toxica tiiHS" 
liquors.  The  demurrw  was  -  owrraled  by 
the  coart,  anA  defendant  excepted.  The 
court  sfaoald  have  sastatned  this  apecial 
demurrer.  The  title  of  tlie  met  problWts 
the  sale  of  aiilritnaw  Uqoors,  whHe  tba 
body  of  the  act  makes  it  anlawfal  tor  any 
om  to  saD  tntozfeatinfT  Uqucuv.  Tbe  act, 
thenfore,«fNitaliis  aiatter  dinerest  tran 
what  Is  exprwaed  In  the  titltt.  "All  spMt- 
uoBsBqoora  are  intoxleaUnfc,  bat  alia- 
toxtcatluK  Ilquoni  are  aot  spirftaom." 
"Spiritoous  Hqnor  taeansdlstUled  llqaor." 
"Fermented  tlqaor,  though  IntoxlcatlDg, 
Is  Bot  aplrltnouH."  Com.  T.GTey,41  Amer. 
Dec.  476;  HUte  t.  Oliver,  M  W.  Va.  4tl,  II 
Amer.  ft  Ens.  Ene.Law.471;  Aad.i:AW 
Diet.  fi06;  1  Abb.  Law  Diet  641. 

2.  It  win  beseca  (van  theabov*  qaota- 
tton  aiade  from  the  tBdictmftit  that  It 
eharges  in  geaeral  terms  tbe  sale  of  Intax- 
Icati^  llqoam, without  alleclaR  titat  tbey 
were  apirltaovs  Itqaors.  If  It  liad  alleged 
that  tlie  faitaxloatlac  liquor  warn  »ptr- 
Itoow  Uquor,  tlie  faidictBWDt,>a  Caraa  tMa 
qoestlOB  la  co«eemed.  would  have  beea 
snffldent;  bat,  baring  aUeged  geaemUy 
the  sale  ot  latoxicathig  Uqaora,  tt  did  not 
•et  fortti  any  4j4fense  wttta  requialte  cer- 
tainty. Jodgmeat  rewMd. 

LoMPKiN,  J.,  not  pTCBlding. 


TDU3HAU  V.  GARRirrasm. 
(Supreme  Court  gf  OeorgUi,  July  8, 1S91. ) 

Aenoa  muxbt  JEzacuTOK  —  Ornaui.  Dbuoxa- 

Tioai. 

In  strict  law,  where  a  plalntlfl  hu  «  wall 
IKndlns  against  the  defeadant  !Ln  the  character  ol 
ezecator,  alt  proceedings  in  other  coarts  intend- 
ed to  create  evldonoe  to  ha  ased  in  such  salt 
■boold  be  aeainat  bim  in  tbe  saiae  ctiwaoter,  and 
aot  in  the  enaraeter  of  adrndnistrator,  iBasaiuBh 
as  SB  execntor  repraseats  firiinarily  ttie  deriaeea 
•Dd  legatoea,  and  tba  administrator  represeata 
the  heirs  at  law.  This  court  will  not  reverse  the 
lodgment  of  nmsult,  It  sot  appearing  that  the 
plaintiff  would  be  remedlleas  by  nringinff  another 
acid  OS- 
lSh/Uabu$  bjf  At  Court) 

Error  from  superior  court,  FolaHkl 
county;  D.  M.  Roberts,  Judfire. 

Action  ot  ejectment  by  Fulgham  against 
J.  W.  Carruthers.  Judgment  for  defend- 
ant.  PlfUntifl  brings  error.  Affirmed. 

Jordnn  d  W&tBOD  and  Pate  A  Warren, 
tor  plalntitr  In  error.  L.  C.  Ryan  and  Jtfar- 
Ud  ift  Smith,  tor  defendant  In  error. 

SiUMO.vs.  J.  Fnlgham  brought  eject- 
ment against  J.  W.  Carratbers  for  a  lot 
of  land  in  Pulaski  county.  Afrer  tbe  suit 
waa  bought  Can-utbers  died.  T.  L.  Car- 
ruthem  was  appointed  his  executor,  and 
an  aueh  was.  by  consent  »t  the  parties, 
made  defendant  In  place  of  his  testator. 
It  aeems  that  the  lot  ot  Land  formerly 
belonged  to  one  Bainey,  of  Merrlwether 
county,  and  William  Boyd,  aa  administra- 
tor of  Ralney.  had  eold  the  land  aa  wild 


land  at  private  sale,  proteeslng  to  ^ave 
an  order  of  the  ordinary  of  Mei*ri  wether 
eonaty  authorizing  him  ao  to  do.  But 
tbe  order  anMtortxlng  Boyd,  the  adrainlch 
trat»r,  to  seU  was  aot  apon  the  mlnutea 
of  the  court  of  ordinary  of  MerrI  wether 
county,  [t  was  noeeeoary  to  have  a  certi- 
fied copy  of  this  order  before  tbe  plaintiff 
could  latrodBoe  his  4eed  la  evidence.  Aft- 
er the  plaiatdlf's  ooanael  hod  agreed  to 
make  T.  L.  Carruthers  «  party  defendant 
aa  executor,  they  petitioned  the  ordinary 
of  Merrlwether  oonaty,  asking  tbe  wtry 
Boae  pro  taae  idA  ewtala  order  alleged 
to  have  tieen  granted  by  the  ordinary  to 
Boyd  to  oeMlhe  wild  laodaol  Salaey>  e»- 
tate.  To  thta  petMos  waa  attaebed  a 
copy  the  alleged  order,  bearing  date 
October  4, 186?.  It  was  tiled  with  the  or- 
dlnai7  on  April  7, 1690,  axrd  lie  granted  an 
order  citing  T.  L.  Carruthers,  an  admin- 
totrwtor,  ta  appear  before  falm  oa  the  flnit 
Hoodayln  May,  to  abow  eanaewby  tba 
petMoaof  Fidg4taiB  Bhovrtd  ant  be  grant- 
ed, cmd  tMs  petition  waa  eerred  on  T.  L. 
Ckrmtlieni  as  administrator  of  J.  "W,  Car- 
ruthers, on  the  14th  ot  April.  1S9D.  At  the 
May  term,  1890,  ot  tbe  court  of  ordinary 
of  Itenl  wether  ooaoty  mm  order  was 
granted  antertng  tha  oAeged  order  am  the 
wlntes  mmme  pro  tmoe.  OertUed  copiea 
or  aQ  tbe  abon  pRioeedtaga  aeoowpaalad 
the  tteed,n»d  ware  tendered  la  e^denca 
wltti  It;  and,  on  obiectlon  by  the  defeD4> 
aat,  the«owt  Tejeetedtbe  deed  and  oertS- 
Oed  tma script  of  tbe  reeord  as  ervldenoe. 
The  plalntiR  IntrodnclBg  no  fnrtlier  testl- 
mony,  the  court  granted  a  nonsuit.  Tbe 
iMuttton  «a  the  tendered  evidence  to  tbe 
only  qoeutkm  involved.  It  was  not  error 
to  reject  the  evldenee  uflpred.  Tbe  plain- 
tiff ooramenced  hiaeuit  against  J.  W.  Cai^ 
rathers,  «nd  eonaented,  after  hte  death, 
that  his  son  ahoQld  he  made  a  party  de- 
Bendant  aa  execator.  After  this  consent 
he  ooamenoed  proeeedtnga  In  the  coart  of 
ordinary  of  another  county  to  create 
evSdenoeto  be  ased  «»i  the  trial  of  the 
ejectment  casein  Pnlaaki county.  Inatead 
oC  tbe  proeeediags  against  Carrutbem 
\m  the  court  of  ordinary  beiag  oomraenced 
against  bini  as  executor,  they  were  com- 
menced agalBst  him  as  administrator. 
Where  a  party  commencee  eult  In  one 
county  against  a  person  in  the  capacity 
of  execntor,  and  wishea  to  craate  evidence 
by  havlag  a  Judgment  in  a  conrt  of  an- 
other county  entered  nnoe  pro  tunc  to 
be  used  in  the  former  suit,  he  should  pro- 
ceed against  falm  In  tbe  same  capacity  in 
which  he  waa  made  defendant  to  the 
original  salt.  Tbe  suit  In  Pulaski  waa 
agalnat  him  as  executor;  the  Judgment 
granting  the  order  nunc  pro  tunc  In  tbe 
court  of  ordinary  of  Merri  wether  con nty 
was  against  him  as  admlniatrator.  The 
snlt  In  ejectment  being  against  him  as  ex- 
ecutor, the  evidence  offered,  showing  that 
he  was  adroiuistrator,  was  not  admissi- 
ble. The  office  of  execntor  Is  different 
from  that  of  administrator.  The  execa- 
tor representa  the  devisees  and  legatees, 
and  the  adrafntatrator  represents  tbeheira 
atlaw.  Fulgham  and  his  counsel  agreed 
to  make  the  defendant  a  party  as  execn- 
tor, and  It  aeems  to  have  been  negligence 
on  their  part  that  the  evidence  was  pro- 
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cared  affainst  him  as  admlnfatrator.  We 
therefore  will  not  reverse  the  ladgment 
grantine  a  oonRult,  especially  as  It  d use 
uot  appear  that  Folsliam  would  be  reme* 
AUem  by  brtDffliiS  aootber  action.  Judg- 
ment afflrmed. 


Rbtnolds  t.  Rbtnoldb'  Ez'b. 

(Suvreme  C<mrt  cf  Appeala  of  Virginia.  Aug. 
18,  1891.) 

VairoOR  AHD  Ybhshb — Sals  in  Oro8s~Bili.  ot 
Retibw — Attbb-Disootbbsd  Bvmfliraa. 
Wbere  &  sale  was  made  of  *'ooe-half'*  of  a 
certain  tract  of  land  in  gross,  and  a  deed  executed, 
based  upon  a  sabsequent  siir7ey,  which  so  de- 
fined the  boundaries  as  to  inolose  108  acres  less 
than  ttie  parUes  supposed  thaona-balf  to  contain. 
«  bill  of  review  of  a  Judfment  tw  the  balance  of 
the  purchase  mosey,  on  uie  ground  of  newly-dis- 
covered  evidence,  should  be  dismissed  where  it 
appeared  that  the  evidence  was  merely  cumula- 
tive tothe  effect  that  theffraiit<a-  had  intended  to 
Mil  one-half  the  land,  that  a  large  number  of 
witiieeses  had  testified  to  thesamethioAatthe  for- 
mer trial,  and  that  the  grantee  had  failed  to 
claim  any  deficiency  when  pressed  for  the  pur- 
(diase  money  in  the  Ufe-time  of  the  grantor.  By 
LuT,  J.,  dlBsentlng. 

Actlou  by  CbarleB  B.  Boynolds'  executor 
against  Harvey  Reynolds  to  Gtaarge  de> 
■feadaut's  lands  wltb  the  balance  of  pur- 
chase money  due  and  unpaid.  A  Jadfc- 
men t  for  plaintiff  was  afflrmed.  Defend- 
ant  then  filed  a  bill  of  review,  which  was 
dismissed  In  the  lower  court,  and  reinstat- 
ed in  this  court.  For  majority  opinion, 
see  18  a.  E.  Bep.  396. 

Laot,  J.  (tfteseottofir.)  This  Is  the  same 
ease  which  wan  decided  at  the  June  term 
of  this  court,  1886,  under  the  nbme  of 
Beynolds  agaJnst  Watts,  etc..  Watts  be- 
ing the  executor  of  Charles  B.  Reynolds, 
deceased ;  the  appellee  then  and  the  appel- 
lee now.  The  case  as  It  Is  stated  In  the 
opinion  ol  the  court  at  that  term  is  as 
follows : 

"Lacy,  J.  This  is  aji  appeal  from  a  de- 
cree of  the  circuit  court  of  Floyd  county, 
rendered  at  the  May  term,  1884.  In  Octo- 
ber, 1882,  the  appellee.  Watts,  executor  of 
Clms.  B.  Reynolds,  deceased.  Instituted 
this  suit  against  tbe  appellant,  seeking  to 
charge  the  lands  uf  the  appellant  to  the 
payment  of  the  residue  ta  the  purchase 
money  due  and  unpaid  thereon  tothe  said 
Chas.  6.  Reynolds,  deceased.  The  said 
land  having  been  sold  to  the  said  appel- 
lant by  the  said  Reynolds,  deceased,  a 
lien  was  retained  in  the  deed  to  secure  the 
payment  of  the  purchase  money  nnpald, 
being  evidenced  by  the  four  bonds  ot  tbe 
purchaser,  two  ot  which  had  beoi  as- 
signed to  tbe  appellee,  Watts,  and  two  of 
which  were  due  to  the  estate  of  the  said 
Chas.  B.  Reynolds,  deceased.  The  appel- 
lant answered,  setting  forth  that  the  land 
had  been  pnrchaeed  in  1869,  and  that  tbe 
unpaid  purchase  money  claimed  In  the  bill 
had  never  been  paid,  but  that  he  wasentl* 
tle<l  to  an  abatement  la  the  purchase 
money  because  of  a  falling  off  in  the  quan- 
tity of  land  of  one  hundred  and  flfty- 
flve  acres,  which,  at  f  11.19  per  acre,  would 
be  91,734.  That  the  bonds  sued  tor  only 
amounted  to  $1,600  In  the  aggregate,  upon 
oneof  which  a  credit  of  $81  appeared; 


and  that  the  estate  of  Chas.  B.  Reynolds 
was  Indebted  to  him  tor  overpayment  In 
tbe  eum  ot  $215;  and  filed  set-offs  In  addi- 
tion to  the  amount  of  fSOO  and  f31.O0, 
without  Interest,  and  asked  tor  a  decree 
against  the  eatate  of  Chas.  B.  Reynolds. 
That  Chas.  B.  Reynolds  had  sold  to  blm 
one-half  ot  what  was  known  as  his  *Ouer- 
rant  Land,'  which  contained  eight  hun- 
dred and  fifteen  acres,  from  which  tour 
acres  had  been  sold  off.  That  he  was  thus 
entitled  to  have  over  four  hundred  acres 
of  this  land;  and  that  subsequently  he 
had  booght  of  Chas.  B.  Reynolds  another 
tract  ot  land  of  one  hundred  and  fifty-four 
acres,  out  of  the  other  half  of  the  Oaer- 
rant  land,  at  $7.50  per  acre.  The  deeds  in 
question,  and  the  other  deeds  conveying 
other  portions  ot  tbe  Guerrant  land,  u re 
exhibited,  and  the  testimony  of  namerooa 
witnesses  filed  In  tbe  record.  Tbeland  was 
surveyed,  and  the  report  ota  commission- 
er filed  to  whom  It  had  been  referred  for 
an  account  of  the  purchase  money  remain- 
ing unpaid,  etc.  And  on  the  let  day  of 
May,  1884,  a  decree  was  rendered  In  the 
cause.  In  which  tbe  circuit  court,  allowing 
the  oltaets  claimed  and  proved,  decreed 
against  tbe  appellant  fur  the  balance  doe 
to  the  estate  ol  Chas.  B.  R^nolds.  de- 
ceased, and  tor  the  balance  due  on  tbe  as- 
signed bonds,  and  held  the  same  to  be  a 
chai^  upon  the  laud,  and  decreed  a  sale 
ot  the  land  to  pay  the  same,  unless  the 
said  appellant  should  pay  the  said  bal- 
nnces  within  ninety  days  from  tbe  rising 
of  the  court,  and  refused  to  make  any 
deduction  lor  the  alleged  loss  ol  land. 
From  this  decree  an  appeal  was  allowed 
to  this  court.  There  are  no  disputed  ques- 
tions ot  law  in  the  case,  the  principle  up- 
on which  tbe  case  must  be  decided  being 
well  settled  and  conceded  on  both  sides. 

"The  whole  casedepends  on  the  disputed 
question  ot  tact  as  to  whether  the  sale  ot 
the  land  was  a  sale  In  gross,  and  in  so  far 
a  contract  of  hazard,— that  Is,  a  tract  of 
land  within  designated  boundaries,  as  to 
which  a  falling  short  in  quantity  will  be 
no  ground  for  relief,— or  whether  it  was 
a  sale  ot  laud  at  gross  price,  opon  esti- 
mate of  quantity  influencing  price,  when 
a  mistake  has  occurred,  which,  II  onder- 
stood,  would  probably  hare  prevented  tbe 
sale,  or  varied  Its  terms,  which,  nptm 
well-settled  principles,  would  have  been 
ground  for  relief  In  equity.  The  appellant 
claims  to  have  bought  one-half  ot  the 
Guerrant  land — about  400  acres — and  30 
acres  ot  another  tract  In  1869,  boundary 
to  be  afterwards  ascertained ;  that  In 
1872  line  was  run,  deed  made,  and  boods 
executed,  tbe  price  In  groas  bring  $5,000; 
that  be  was  put  In  poesemlon  of  tbe 
land  at  once,  and  so  remained.  His 
dor  died  in  1876,  and  this  suit,  as  has  been 
said,  was  Instituted  in  October,  1882. 
Tbe  last  bond  tell  due  In  January,  1883; 
wben,  tour  bonds  remaining  unpaid,  suit 
was  Instituted  in  tbe  month  of  October  of 
that  year.  The  deed  by  which  this  land 
was  conveyed  described  It  'as  a  certain 
tract  ot  land  containing  a  snppoa^ 
boundary  of  three  hundred  and  fifty 
acres,  be  tbe  same  more  or  less,  and  bound- 
ed as  follows,'  setting  out  the  boundary 
lines  with  great  minuteness,  glTlngcoui 
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and  distances,  with  the  words  added,  Mt 
belntr  about  one-balf  of  tbe  said  C.  B. 

lleynoldn  Oaerrant  land,'  and  to  tlie  deed 
was  appended  this  memoraiiduni :  *N.  B. 
All  tbe  land  Is  sold  In  tbe  boundaries, ex- 
cept tour  acres,  wblch  was  sold  to  I.  Half 
before  tlils  deed  was  made.*  It  Is  clear 
from  tbe  evidence  that  at  the  time  this  sale 
was  made  the  Guerrant  land  bad  nut 
been  anrvpyed  and  was  only  known  by 
tbe  boundaries.  Soon  after  tbe  land  not 
sold  to  appellant  was  sarveyed,  and 
turned  out  to  contain  663  acres.  This 
fact  was  then  known  to  tbe  appellant, 
and  yet  be  never  said  anythingaboat  hav- 
ing? bought  by  tbe  ucre,  or  with  reference 
to  the  nnmberol  acres,  until  the  vendor  was 
dead,— Indeed,  bad  been  dead  six  yeiirs,— 
and  not  until  suit  was  broagbt  to  com- 
pel payment  of  the  unpaid  purehase  money. 
And,  although  the  land  conveyed  to  ap- 
pellant as  about  half  oftheOuerrant  tract 
contained,  in  accordance  with  the  con- 
tract, 30  or  40  acres  of  the  Wiley  tract, 
no  mention  whatever  is  made  of  tbe  30  or 
40  acres  In  tbe  deed,  but  tbe  two  pieces  are 
conveyed  together,  without  distinction 
by  metes  and  bouilds,  as  Included  within 
a  boundary  containing  350  acres,  more  or 
less.  If  only  bought  as  one-half  of  the 
Uuerrant  tract,  why  was  this  30  or  40 
acres  IncludfHl?  The  evldenceshows  that, 
while  the  original  agreement  was  for 
tbene  two  pieces  of  land,  there  was  no  deed 
made  cntu  the  line  was  ran  and  the 
boundaries  laid  off.  Tbe  sale  was  for  tbe 
leross  suiu  of  ¥5.000  for  this  marked  and 
designated  tract  of  land,  and  there  was 
not  a  word  said  about  the  price  per  acre, 
and  where  the  quantity  is  mentioned  It  is 
as  350  acres,  more  or  less,  within  certain 
boundaries.  There  Is  no  ground  to  sup- 
pose that  tbe  sale  was  otbertbana  sale  In 
gross  of  a  deslffnated  piece  of  land  at  an 
afcreed  price.  Tbe  estimation  of  tbeqnan- 
tity.  BO  tar  as  It  went,  was  made  by  both 
parties,  upon  tbe  same  facts,  which  were 
equally  known  to  both.  The  vendor  did 
not  take  upon  himself  to  make  any  af- 
flrmatlon  or  representations  In  respect  to 
quantity.  The  vendee  knew  as  much 
about  the  land  as  the  vendor,  having  re- 
sided upon  It  and  known  it  just  as  long. 
The  vendor  spoke  bis  real  opinion  foand- 
ed  upon  tbe  very  name  Information  which 
his  vendee  had,  and  in  which  tbe  latter 
concurred  with  him,  without  being  Influ- 
enced by  It,  so  far  as  the  evidence  shows. 
Tbe  vendor  concealed  no  fact  within  his 
knowledge  wblch  could  In  any  degme  In- 
fluence tbe  opinion.  The  sale  was  a  sale 
In  ifroBS,  wltbln  ascertained  boundaries, 
and  consummated  wlttaunt  a  surrey,  by 
mutual  agreement,— was  a  contract  of 
hazard,  without  any  fraud,  concealment, 
roisrepresentation,  or  iipgligencR  on  the 
part  of  the  vendor.  The  error  In  the 
quantity,  If  there  was  any  sucb,  was  mut- 
nnl,  and  was  not  In  relation  to  the  sub- 
.stance  of  tbe  tbtng  contracted  for,  but  In 
relation  to  tbe  very  basard  contemplated 
by  the  partle8,~a  contract  In  which  tbe 
purchaser  took  the  risk  of  quantity  up- 
on himself.  Tlils  court  has  uniformly  rec- 
ognized the  validity  and  obligation  of 
such  a  contract,  and  In  all  canea  where 
■relief  bus  been  given  It  has  been  founded  on 


clrcamstances  either  of  fraud,  mlsrepre- 
semtation,  or  concealment,  or  mistake  in 
whole  or  In  part  as  to  the  substance  of  the 
thing  contracted  for. 

"  1 1  Is  not  deemed  necessary  to  review  the 
evidence  In  detail.  It  is  immaterial  wheth- 
er tbe  reference  to  the  one-half  part  of  the 
Guerrant  land  in  the  deed  Is  as  to  quanti- 
ty or  as  to  value  In  this  case.  It  Is  suffl- 
elently  clear  from  the  deed  and  tbe  ad* 
mltted  facts  that  tbe  sale  was  for  tbe  land 
within  certain  boundaries,  uninfluenced  by 
the  estimate  in  the  deed;  that  it  was  a 
contract  for  a  sale  in  gross;  and  a  con- 
tract of  hazard.  And  the  circuit  court  of 
Floyd  having  bo  held  In  the  decree  com- 
plained of,  the  same  must  be  affirmed.  ** 

At  this  hearing  one  of  the  judges  of  this 
conrt  dissented  In  the  following  language, 
which  states  bis  views  at  that  time: 

"1  dissent  from  tbe  uplnlun  wblch  has 
Just  been  read.  In  niy  judgment  tbe  de- 
cree appealed  from  Is  plainly  wrong  and 
ought  to  be  reversed.  I  think  It  fails  to 
give  effect  to  the  Intention  of  the  parties, 
and  in  consequence  does  ^reat  Injustice  to 
the  appellant  liere.  That  parol  evidence 
Isadmlesible  In  cases  like  the  present  to 
explain  the  true  understanding  of  the  par- 
ties is  not  only  well  established,  but  un- 
disputed. As  was  said  by  this  court  in 
Maury  v.  Sellars,  26  Grnt.  641:  *That  It 
is  competent  for  u  court  of  equity  to  cor^ 
rect  a  mistake  In  a  detMl  or  other  writing 
upon  parol  evidence  cannot  now  be  ques- 
tioned. No  bmncb  of  equity  jurisdiction 
is  more  fully  establinhed  than  this;  none 
Is  suistnlned  by  a  greater  array  of  author- 
ities, EnglUh  and  American. '  The  appli- 
cation of  this  principle  to  the  present  case 
leaves  no  room  for  doubt  In  my  judgment 
that  the  decree  should  be  reversed.  The 
bill  was  Qled  to  enforce  a  vendor's  llcn  on 
the  defendant's  land,  and  tbe  single  ques- 
tion Is  whether  the  latter  is  entltlsd  to  an 
abatement  of  the  purchase  money  as 
claimed  In  his  answer.  The  original  con- 
tract to  convey  the  land  was  by  parol. 
The  deed  was  executed  several  years 
thereafter.  That  at  the  time  tbe  contract 
of  sale  was  entered  Into  neither  party 
knew  the  exact  quantity  of  land  In  re- 
spect of  which  they  were  contracting  there 
cnu  be  no  doubt.  Tbe  Guerrant  land,  of 
which  the  land  be  sold  to  the  appellant 
was  a  part,  had  not  then  been  conveyed  to 
the  vendor,  but  was  euppoeed  to  contain 
about  800  acres.  The  deed  to  tbe  latter, 
subsequently  made,  describes  it  as  con- 
talnlne  about  815  acres;  and  to  my  mind 
the  evidence  Is  conclusive  that  tbe  parties 
contracted  with  reference  to  abnut  one- 
balf  of  that  tract  of  land.  Then,  did  the 
deed  to  tbe  appellant  convey  the  land  for 
which  he  contracted?  It  It  did  not.  then 
clearly  we  have  here  presented  the  ordi- 
nary case  of  a  mutual  mistake,  wblch  colls 
for  correction  In  a  court  of  equity.  But 
what  says  the  deed ?  It  purports  to  con- 
vey* a  certain  tract  of  land  contalnlns  a 
supposed  boundary  of  850  acres,  be  the 
same  more  or  less.'  Bat  It  does  not  stop 
here.  It  gives  the  boundaries,  as  best  the 
parties  could,  and  then  concluded  as  fol- 
lows: *It  being  about  one-half  of  tbe  said 
C.  B.  Eeynolds'  part  of  tbe  Guerrant 
tract.'  Now,  If  these  two  statements  ol 
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the  deed  are  confllcttnfr.  then  upon  the 
lamillar  role  of  construction  that  most  be 
taken  which  fa  most  atruugly  against  the 
grantor.  In  point  of  tact,  the  deed  con- 
Tejed>a8  was  afterwards  ascertained,  leea 
than  one-half  of  Reynolds'  part  of  the 
Gnerrant  tract  by  one  hundred  and  two 
acree,  and  this  the  appellant  conteods  is 
contrary  to  the  intention  of  both  parties 
to  that  Instrument.  In  support  of  this 
contention  many  wltnesues  were  exam- 
ined, whose  testimony  is  nnlmpeauhed; 
and  If  their  statements  ax6  to  be  taken  as 
true,  as  I  think  they  must  be,  then  the 
case  of  the  appellant  Is  established  beyond 
a  doubt.  The  witness  Enoch  Reynolds 
testifies  that  he  was  present  when  the  con- 
tract was  made,  and  heard  the  conversa- 
tion between  the  parties.  It  was  agreed, 
he  suys,  that  the  appellant  was  to  pay 
(6.000,  and  was  to  have  one-half  of  Rey- 
nolds' part  of  the  OneiTHnt  tract,  and  85  or 
40  acres  of  the  Wiley  tract ;  and  he  (nr- 
tbersays  that  Reynolds,  the  vendor,  ex- 
pressed the  belle!  that  bis  part  of  tbeGuer- 
rant  tract  contained  abontt^OO  acres.  After 
the  land  to  the  appellant  was  sold,  the 
resldoe  of  the  tract  was  sold  by  Reynolds 
to  one  Chas.  Craigr;  and  the  latter  testi- 
fied that  Reynolds  represented  to  hi.m  that 
be  bad  sold  oue-balf  of  tbe  tract  to  tbe  ap- 
pellant. Subsequently  tbe  land  thus  sold 
to  Craig  was  again  acquired  by  Reynolds, 
who  offered  to  sell  It  to  various  persons 
as  containing  400  acres,  and  at  a  much  less 
sum  than  be  obtained  for  the  land  he  had 
•old  the  appellant.  Tbe  witness  Robt.  P. 
Craig  testifies  that  be  repeatedly  heard 
Reynolds  say  that  be  bad  sold  the  appel- 
lant one-half  of  his  part  of  the  Gnerrant 
land.  And  to  the  same  effect  Is  tbe  testi- 
mony of  other  witnesses.  The  witness 
fiuekner  testifies  that,  in  a  conversation 
with  Reynolds,  after  the  sale  to  the  appel- 
lant, he  informed  him  that  he  had  In- 
structed tbe  surveyor  to  run  oO  to  the  ap- 
pellant all  tbeGnerrant  land  bat  400 acres. 
And  various  witnesses  testify  that  after 
the  sale  to  the  appellant  Reynolds  offered 
to  sell  to  them  the  residue  of  tbe  tract, 
and  represented  It  to  contain  400  acrf!B.  I 
am  at  a  loss  to  imagine  bow  stronger  evl> 
dence  than  this  could  be  adduced  to  show 
the  real  Intention  of  the  parties  in  respect 
to  tbe  transactions  In  question,  when 
taken  In  connection  with  tbe  expressed  ob- 
ject ot  the  deed  to  convey  *  about  one-half 
of  Reynolds'  part  of  the  Querrant  tract.' 
In  opposition  to  this  testimony  are  the 
depositions  ol  four  witnesses, one  ofwhom 
Is  Mrtt.  Mary  Jack,  and  another,  Chas.  W. 
Aldrige.  These  witnesses  testify  to  vague 
and  loose  conversations  with  the  appellant 
end  admissions  by  blm,  which  at  tbe  most 
are  ^titled  to  little  weight,  If  any  at  all, 
as  airalnst  the  clear  and  positive  evidence 
which  was  taken  for  the  appellant.  It 
appears,  moreover,  that  Mra.  Jack  and  Al- 
drige are  the  wife  and  step-son,  respect- 
ively, ot  one  John  O.  Jack,  who,  apart 
from  bis  hostility  to  the  appellant,  ap- 
pears In  no  enviable  light  In  tbe  present 
controversy,  if  tbe  uncontradicted  testi- 
mony Is  to  be  taken  as  true.  The  witness 
B.  L.  Walton  testifies  that  in  a  conversa- 
tion wltb  Jack,  while  tbe  depositions  in 
tbe  suit  were  being  taken,  the  latter  said 


to  bira  that  if  be  (Jack)  and  bis  wife  and 
her  son  (Aldrige)  were  summoned,  Har- 
vey Reynolds  (the  appellant)  would  be 
thrown;  and  further  said  that  they 
'might  make  some  money,  probably  a 
hundred  or  two,'  If  Mr.  Watts,  tbe  plaln- 
titl,  were  informed,  and  would  summon 
them.  Prudently  enough  Jack  blmsell 
was  not  summoned,  and  I  deem  It  unnec- 
essary to  further  comment  upon  tbe  testi- 
mony of  bis  wife  and  her  son,  who  were. 

"Now.  In  view  ot  the  language  of  tbe 
deed,  already  quoted,  construed,  as  It 
must  be.  In  tbe  light  of  tbe  parol  evidence 
In  the  case,  I  cannot  hesitate  to  say  that, 
in  my  Judgment,  this  appellant,  whom  the 
reconl  shows  to  be  an  l^orant,  old,  col- 
ored man,  ot  exceptional  merit,  and  who, 
in  tbe  Ufe-tlme  of  bis  'old  master,'  tbe  ap- 
pellee's testator,  was  the  object  ot  hla 
confidence  and  affection,  and  but  for 
whose  death  this  controversy  most  prob- 
ably would  never  have  arisen,  has  been 
most  grievously  wronged  by  tbe  decree 
complained  of.  By  that  decree,  now  aS- 
firmed  by  this  court,  be  Is  required  to  pay 
tbe  sum  of  nearly  ¥2,000;  or.  in  default 
thereof ,  bis  land  to  be  sold,  when,  accord- 
ing to  tbe  evidence  In  tbe  case,  and  the 
well-estabUsbed  law  of  this  state,  as  I 
understand  It.  he  Justly  owes  not  one 
cent.  A  late  case  on  the  subject  to  Tost  r. 
Malllpote's  ^drn'r.  77  Ya.eiO.  In  that  ease 
tbe  vendee  purchased  and  took  a  deed  (or 
a  tract  ot  land  within  certain  metes  and 
bounds,  which  was  verbally  represented 
to  contain  a  certain  number  ot  acres, 
and  probably  more.  Afterwards  It  was 
ascertained  that  the  quantity  of  land 
witbln  tbe  boundaries  was  less  than  had 
thus  been  represented.  It  was  held,  upon 
the  evidence  in  that  case,  that  the  vendee 
was  entitled  to  an  abatement  nf  the 
purchase  money  on  the  ground  of  mistake, 
although  Judgments  on  tbe  bounds  for 
the  purchase  money  had  been  obtained  at 
law.  The  present  case,  It  seems  to  me.  Is 
equally  strong  for  the  'appellant.  The 
contract  was  entered  Into  for  tbe  pur. 
chase  of  about  one-half  ot  tbe  Guerrant 
land,  as  shown  foytbedped  Itself  and  the 
evidence  ot  tbe  witnesses.  It  Is  not  de- 
nied that  the  land  fell  short  more  than  100 
acres  of  that  quantity.  It  la  equally  cer- 
tain that  tbe  price  contracted  to  be  paid 
was  an  adequate  consideration  for  the 
one-hall  of  the  tract  tbe  appellant  sup- 
posed he  was  buying,  and  therefore  a 
much  larger  sum  than  the  quantity  uf 
land  be  actually  got  was  worth.  Why, 
then,  should  he  not  be  entitled  to  an 
abatement  ot  the  purchase  money  when 
summoned  to  answer  In  a  court  ot  equi- 
ty ?  The  deed  says  he  was  to  have  abovt 
one-bait  of  the  land.  Three  witnesses 
beard  tbe  vendor  say  he  had  sold  him  one- 
half  of  the  land,  and  five  witnesses  (all 
white  men)  heard  him  say,  after  tbe  sale 
was  made,  that  he  bad  but  tour  hundred 
acres  left;  and  tbe  evidence  shows  that 
he  actually  agreed  to  give  all  over  four 
hundred  acres  in  the  resid  ue  of  the  tract 
to  the  man  who  would  Insure  that  it  con* 
talned  aa  much  as  four  hundred  acres. 
The  [act  Is  that,  owing  to  the  mistake  ot 
the  parties,  it  really  contained  five  baa- 
dred  and  sixty-two  acres.  And  the  reaulk 
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l8  that  rendor  Dot  only  retained  more 
than  one  hondred  acres  ol  land  Juatly  be- 
loDKlng  to  the  appellant,  bat  that  now 
hie  executor,  under  what  aeiuna  to  me  a 
mistaken  rlew  of  the  law  and  the  facts  of 
the  case.  Is  decreed  to  be  entitled  to  recov- 
er a  larse  sum  of  money  besides.  I  had 
ooiltted  to  i-efer  to  the  memorandum  at 
tlie  end  of  the  deed,  to  which  much  weight 
seems  to  be  attached  In  the  opinion  ol  the 
coart.  Its  object  and  effect  was  simply  to 
exelnde  from  the  operation  of  the  convey- 
ance lour  acres  of  the  land  which  had  pre- 
viously been  sold  to  another  party,  and 
nothing  more.  Its  lauguase  isasfollows: 
'All  the  land  Is  sold  in  the  boundaries 
except  four  acres,  wbich  was  sold  to  I. 
HuQ  before  this  deed  was  made.*  And  that 
this  is  the  correct  view  Is  conclusively 
showu,  I  think,  not  only  by  the  evidease 
already  referred  to,  but  by  tbe  deposition 
of  a  witness  who  says  thevendorliiformed 
him  that  the  land  bad  cost  the  appellant 
about  f  12  [>er  acre.  I  have  thus,  In  great 
baste  and  very  Imperfectly,  expressed  my 
views  in  this  case.  I  have  endeavored  to 
present  it  fairly  and  Impartially,  and  am 
satisfied  that  the  case,  as  shown  by  tbe 
record,  is  even  stronger  for  the  appellant 
than  I  hare  presented  It.  Butenoush  ham 
been  said,  I  tbtnfc.to  show  that  rhe  de- 
cree Iserroneous  and  ought  to  be  reversed." 

After  the  readitlon  of  this  decision  a  re- 
hearing was  applied  for  and  refused  by 
this  court.  Subsequently  a  bin  ol  review 
was  filed  in  the  circuit  court  of  Floyd 
county,  having  for  Its  object  a  review  and 
reremal  of  the  decree  of  tbe  said  court 
above  mentioned,  and  the  decree  of  this 
court  afflrminx  the  same.  The  ground 
woa  newly-discovered  evidenca,  wbich 
could  not  with  reasonable  dllif^noe  have 
been  discovered  by  the  plaintiff  In  said 
bin  before  tbe  first  trial,  to  the  effect  that 
C.  B.  Reynold  "  had  admitted  on  four  dft- 
fernit  uccaslonfl.  to  four  different  persons. 
,  Just  precisely  whatyour  orator  contended 
forin  the  original  cu  use,  to-wl  t,  that  besold 
yoiir  orator,  in  1809,  the  Wiley  land,  and 
one-half  of  tbe  Peter  Gnerrant  tract,  lar 
$5,000;  tbatC.  B.  Reynolds  found  out  thiit 
be  had  made  a  mistake  and  Intended  to 
correct  It;  that  these  facts,  within  the 
knowledge  of  Bev.  James  H.  Price,  Capt. 
Wm.  P.  Thompson.  Mr.  M.  J.  Ajigell.  and 
Mr.  Aaron  Be«-kner,  all  highly  respected 
white  men  of  Franklin  couuty,  and  friends 
and  neighbors  of  Mr.  C.  B.  Reynolds,  ner- 
er  became  known  to  plaintifT  till  decision 
of  case  In  Bopreroe  court  of  appeals. "  Al* 
Icrglng  farther  that"plaintlff  knewnothlng 
of  these  admissions,  and  there  was  noth- 
ing to  BUKgest  Itself  to  him  before  trial  to 
go  to  said  witnesses,  or  either  of  them, 
an<l  ask  them  of  such  admlsalons,  or 
whether  they  had  any  knowledge  of  said 
cane.*  What  this  newly  discovered  evi- 
dence was  Is  set  forth  In  the  opinion  of 
tbe  majority  on  page  397  of  the  thirteenth 
volume  of  Che  Sontheastem  Reporter 
(July  2. 18U1 )  to  some  extent  as  to  the  tes- 
timoay  of  Capt.  Wm.  P.Thompson.  "He 
[C.  B.  Reynolds]  told  me  that  he  had  sold 
one-half  of  a  tract  of  land  which  he  owned 
Id  Floyd,  called  the  '  Guerrant  place,*e»ti 
mated  to  contain  about  SUU  acres,  to  Uar- 
Tey  Boy nolds,  a  former  slave  ol  bis. "  This 
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In  1A69  or  1870.  In  1876  he  fell  In  with  him, 
and  he  dwelt  some  time  on  a  controversy 
be  bad  with  Guerrant.  On  cross-examr 
Inatlon  this  witness  was  asked :  "  Didn't 
Uarvey  go  to  see  you  when  be  was  first 
sued  by  ReynoldR,«xecutor,  about themat- 
ter  in  controversy  In  this  suit?"  He  an- 
swered: "I  don't  remember  that  he  did. 
He  might  have  said  something  to  roe  oa 
that  subject."  Hewosalso  asked  if,  In  giv- 
ing his  answers  to  questions  asked  by 
plalntut's  wunsel.  ho  did  aot  copy  froni 
a  memorandum  in  writing,  which  he  bad 
before  bim;  and  be  answered :  "Yes,  that 
memoranduffi  was  made  -after  due  reflec- 
tion." The  witness  Aagell  says:  "He  [C. 
B.  Reynolds]  tuld  me  be  had  sold  ballot 
tlie  Giierraut  tract  of  land  to  Harvey 
Beynolds.  1  don't  think  iae  said  at  what 
time.  That  ba  bad  ea^ctyad  Stepbev 
Guerriut  to  sorvey  one-liaU  to  Harvey 
Reynolds,  and  in  thesiH'vey  be  had  fallen 
shorts  large  numberof  acres irf  giving blm 
one-h^lX."  Tbe  old  aaao,  Chartee  B.  Rey- 
nolds, went  tm  to  say  that  Harvey  Bey- 
naldsuwed  blm  aooneriderabto  amount,  and 
tblssurvey  being  staoTt,  it  would  make  bim 
safe  in  the  deferred  paymenta.  Tbe  wltneaa 
Price  saja  that  Mr.  Bernolds  bad  told  him 
that  said  jrtaJntlV  bad  complalaed  to  him 
about  not  getting  tbe  namberof  acres.and 
tbathnoould  noitmake  up  to  Harvey  tbea ; 
tbattbeland  bad  been  sold, aad  he  wasga- 
lag  to  pay  blm  back.«tc  It  was  proved  ia 
tbe -cause  that  the  plalnttfi  lived  ia  tbe 
nrtghburbood  of  these  aew  witnesses,  and 
when  be  w-as  hunting  «vldeBee  before  the 
first  trial  be  went  to  tb^booaeof  tbe  newly- 
discovered  wltoees  Tbompeon.  The  ap- 
pellee. Watts,  testified  that  be  had  talkad 
with  the  plaintiff,  Harvey Besynolds.aboDt 
these  bonds  during  the  life-time  of  C.  B. 
Reynolds,  and  he  never  beard  aay  claim  as 
to  any  deficiency  in  this  land  until  after 
the  death  of  G.  B.  Beynolds;  -and  nnmn- 
ons  witnesses  testily  that  they  tnlkad 
with  C.  B.  Beynolds  about  this  land  sold 
to  Harvey  Beyoodds,  avd  never  beard 
from  him  a  Siiggestlon  that  Harvey  Bey- 
nolds was  in  any  way  dlssatlslled  with  his 
purchase;  and.  Indeed,  that  the  sale  to 
Harvuy  was  so  liberal  In  terms  that  It 
amounted  to  a  rental  of  10  yean  and  then 
a  gift  of  tbe  land. 

There  are  filed  15  letters,  written  by 
Harvey  Beynolds  to  C.  6.  Beynolds  in  hta 
life-time,  and  to  J.  R.  Reynolds  acting  for 
him,  and  to  Watts,  his  executor,  aftw  his 
death.  In  which  this  Indebtedneea  Is  tbe 
topic,  and  In  which  he  sets  forth  in  detail 
his  offsets  against  this  debt,  and  promises 
payment,  they  bping  applied,  and  for 
years  begs  Indulgence,  pleading  poor 
crops,  and  hard  work,  and  yet  nut  one 
word  is  said  about  any  falling  short  In 
the  number  of  acres,  nor  one  word  of  any 
dissatisfaction  as  to  the  contract  of  pur- 
chase. 1  am  satisfied  that  this  defense 
now  set  up  Is  an  aftertfaooght  conceived 
only  after  the  death  of  Charles  B.  Bey- 
nolds; and  this  record  demonstrates  that. 
It  sooner  conceived,  ft  was  never  disclosed 
nntll  Charles  B.  Reynolds*  lips  had  been 
closed  by  death.  Harvey  Reynolds  bought 
a  part  of  two  tracts  of  land  by  metes  and 
bounds,  and  agreed  to  pay  a  sum  agreed 
on.  which  had  no  reference  whatever  to 
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the  nnmber  of  acres  nor  to  the  qaestlon 
whether  It  was  half  or  less  than  half  of 
the  Goerrant  land;  and.  Indeed,  it  was 
not  all  a  part  of  the  Giierrant  land,  but 
was  In  part  made  up  ont  of  the  Wiley 
tract.  Bnt,  In  any  event,  accordlDK  to  the 
heretofore  unbroken  line  of  decisions  ol 
this  court  oo  this  subject,  the  bill  ol  review 
was  properly  dismissed  by  the  learned 
Judge  of  the  circuit  court.  The  evidence 
was  merely  cumulative,  and  was  lust  as 
well  known  to  the  purchaser  before  tbe 
first  trial,  as  said.  That  It  was  cumula- 
tive only  the  first  record  abundantly 
«bowa.  From  what  has  Kone  before  con* 
cernInK  this  bill  of  review,  It  appears  that 
the  newly -discovered  evidence  was  to  the 
effect  thHt  C.  B.  Beynuldshad  sold  to  Har- 
Toy  Beynolds.  his  former  slave,  oue  hall  of 
Che  lands  belonging  to  him  known  as  the 
"fluerrant  Land,"  and  that  Harvey  Rey- 
nolds did  not  get  tbts.  In  the  first  record 
It  appears  that  at  the  first  trial  the  wit- 
ness Bncteh  Reynolda  testlfletl  that  C.  B. 
Beynolds  bad  admitted  that  he  had  sold 
to  Harvey  "half  of  Reynolds'  part  of  the 
Ouerraot  tract."  Charles  Craig  said,  in 
answer  to  the  qaestlon,  "Did  you  hear 
Mr.  C.  B.  Reynolds  say  how  much  of  the 
Guerrant  laud  he  had  sold  to  Harvey  Rey- 
nolds?*"—"Well,  sir,  I  never  heard  him  say 
how  many  acres,  but  that  he  had  sold  to 
Harvey  Reynolda  halt  ol  the  Gnerraut 
land."  TbewltnesB  Price  says:  "Mr.  Rey- 
nolds told  me  Guerrant  had  made  a  mis- 
take; that  heonlycIa!raed400acreR. "  The 
witness  Marshall  Reynolds  says  In  reply 
to  the  question,  "State  what  you  beard 
Mr.  Reynolds  tell  Mr.  Armistead  Burwell 
about  what  part  of  the  Gaerrant  land  he 
had  sold  to  Harvey  Reynolds," — "I  heard 
blm  tell  Mr.  Armistead  Burwell  that  he 
sold  halt  of  hie  part  of  the  Guerrant  land 
to  Harvey  Reynolds. "  The  witness  Rob- 
ert Craig  says:  **Ihave  often  heard  him 
say  that  he  bad  sold  to  Harvey  Reynolds 
bnlf  of  hlH  part  of  the  Guerrant  land." 
What  Is  the  law  upou  the  subject  of  new 
trials  to  be  granted  upon  the  ground  of 
fiew  evidence?  It  has  been  often  stated 
thus:  (1)  The  evidence  must  have  been 
discovered  since  the  trial.  (2)  It  must  be 
evidence  that  could  not  have  been  discov- 
ered before  tbe  trial  by  the  plaintiff  or  de- 
fendant, as  the  case  may  be,  by  tbe  exer- 
cise of  reasonable  dlliKence.  (3)  It  must 
be  material  In  Its  object,  and  such  asought 
on  another  trial  to  produce  an  upporite 
reanlt  on  the  merits.  (4)  It  must  not  be 
merely  cumulative,  corroborative,  or  ctil- 
lateral.  Opinion  of  Burks,  J.,  in  Wynne 
V.  Newman,  75  Va.  UMi  4  Minor,  Inst, 
pt.  1,  pp.  768,  769,  and  cases  eltdJ;  St. 
John's  Ex'rs  v.  Aldersun,  S2  Grat.  140. 148. 
/ndge  Burks  says  In  W^ynne  v.  Newman, 
sapra:  "Evidence  newly  discovered  Is 
said  to  be  cumulative  in  its  relation  to 
the  evidence  on  the  trial  when  It  is 
of  the  same  kind  and  character;"  citing 
Chief  Justice  Savage  as  saying  In  People 
V.  Superior  Court,  10  Wend.  286,  294:  "Ac- 
cordlugto  my  understanding  of  cumula- 
tive evidence  It  means  additional  evidence 
to  support  the  same  point,  which  Is  of  the 
•ame  Rharacter  with  evidence  already  pro- 
duced." The  evidence  introdaced  to  sus- 
tain the  bill  M  review  was  cnmulatlre 


only,  a  large  number  of  witnesses  had  tee> 
tifled  to  the  same  thing  on  tbe  former 
trial.  At  both  trials  It  was  stated  by  wit- 
nesses for  Harvey  Reynolds  that  C.  B. 
Reynolds  had  lu  his  life-time  said  these 
things:  but  during  his  Itfe-tirae.  and  after 
he  had  assigned  some  of.  these  bonds, 
neither  to  him  nor  to  his  assignee  would 
Harvey  Reynolds  assert  any  such  t|ilng; 
but,  althongh  pressed  hard  fortbls  money, 
he  never  hinted  at  such  a  defense,  but 
wrote  many  letters,  aduiitting  bis  liabil- 
ity, and  begging  for  time.  Yet  he  did  not 
then  know.  or.  It  be  knew,  he  did  not  then 
state,  any  such  defense,  although  the  other 
half  ot  the  Guerrant  land  tiad  been  sur- 
veyed and  sold  to  others  under  his  eyes, 
and  bad  amounted  tu  a  good  many  acres 
more  than  he  had  gotten  by  his  actual 
survey  and  deed.  And  even  when  he  was 
urgluK  his  offsets  and  payments,  and  hav- 
ing them  allowed  to  him,  be  did  not  claim 
this,  nor  make  any  hint  of  any  such  defi- 
ciency. I  think  the  'as<*  was  decided  rixbt- 
ly  by  the  circuit  court  on  both  trials,  and 
by  this  court  on  the  first  hearing  here,  rii 
years  ago,  and  that  the  derislun  at  this 
hearing  cannot  be  sustained  upon  any 
sound  principle.  I  therefore  dissent  from 
the  opinion  of  the  majority. 


Clark  v.  Crout  eft  si. 

(Supreme  Court  qf  South  CaroUaa.  Sept  14, 
1891.) 

BBS  Judicata— AoTioH  ax  ITbxt  FsnurD— Oox- 

PRUHI9B  —  ESTOPPBL  —  ItACESS  —  INVB8T1CBST 
IK  CONFKDBR^TB  BOXDB  —  FLBA  OW  FUUn  AD- 
MINISTBAVIT  P&XTBH. 

1.  An  agreement  In  compromise  of  u  sction 
bnn^t  by  the  next  friend  of  a  lonatto  against 
hlB  oommlttee  for  an  acoouating  of  the  truat-es- 
tate,  whlob  was  not  submitted  to  and  approved 
by  the  court,  is  not  a  bar  to  an  action  oy  tbe 
administrator  of  the  lunatic  agalnat  the  adminis- 
trator of  the  committee  involving  the  same  mat- 
ter. 

3.  The  next  friend,  being  one  of  the  heirs  of 
the  lunatio,  should  have  been  made  a  party  to 
the  action,  since  the  amount  of  the  reoovecy 
wouIdbeafleRtadby  the  construotioilM  thaagre^ 
meat  as  an  estmpel  against  him. 

8.  Laohes  will  not  be  attributed  to  the  h^ 
of  the  lunatic  fw  failure  to  bring  an  action  topre- 
ventwaste  during  his  life,  where  It  appears  tbat 
his  administrator  brought  HUit  for  an  accounting 
against  the  committee  shortly  after  the  Innatio's 
death. 

4.  Where  the  committee  received  the  trust 
fand  in  gold  or  its  equivalent  In  1S57,  and  re- 
taLued  it  in  hia  possession,  he  thereby  beoame  a 
debtor  of  tbe  estate,  and  oould  not  allege.  In  de- 
fense to  an  action  for  accounting,  that  a  portion 
ol  it  was  lost  bv  an  Inveetment  tn  Confederate 
bonds  in  1864,  although  at  that  time  snch  bonds 
were  onrrent  In  the  community. 

K.  Where  it  appeared  tikat  the  trust  fond  wai 
not  exhausted,  a  couDtef-olalm  for  the  lonatio's 
aupport  was  properly  disallowed. 

6.  Where  the  evidence  was  otmfliotlng  as  to 
the  value  of  the  maintenance  of  the  lunatic,  a 
conclusion  concurred  In  by  both  referee  and  cir- 
cuit Judge  will  not  be  disturbed  on  appeal. 

7.  It  Is  error  to  disregard  aplea  of  pl«ne  od- 
mtnistnwU  prauer  in  an  action  against  an  ad- 
ministrator, lioce  any  rooovery  would  be  aab]eot 
to  snoh  plea,  U  auitaliMd. 

Appeal  from  common  pleaa  drenlt  conrt 
of  Lexington  county ;  WiTasBiPOOK, 
Judge. 

Action  for  acconntlng  by  H.  A.  Clarit. 
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administrator  of  Charles  Banks,  against 
M.  A.  Grout  and  Alice  Assman.  adminis- 
tratrices of  UrlHhCroat.  Decree  lor  plain- 
tiff, and  defendants  appeal.  Modified  and 
affirmed. 

A  reference  was  ordered,  and  tbe  report 
of  tbe  referee  was  as  follows: 

"This  iB  an  action  Instltated  on  the  

day  of  .        by  B.  F.  Banlcs  and  H. 

A.CIark,8B  administrators  of  theestate  of 
Charles  Banks,  deceased,  against  M.  A. 
Croat  and  Alice  E.  Asuman,  aduilnlstra- 
trices  of  the  estate  of  Uriah  Cruut,  de- 
ceased, for  an  account  of  the  adminlstra- 
cion  by  defendants*  testa^or,  tbe  duly- 
appointed  enmmittee  of  tbe  lunatic's  es- 
tate of  ptalntitts*  Intestate,  from  tbelst 
day  of  Februaiy,  185ff,  until  the  death  of 
Uriah  Cront,  alleging  that  such  lunatic's 
estate  consisted  uf  two  thousand  nine 
hundred  aud  twenty-six  sixty-foar  one 
hundredth  dollars,  received  by  said  com- 
mittee un  or  about  Junnary  1,  1857,  and 
that  tbe  labor  performed  by  said  lonatlc 
for  his  committee,  and  his  services  ren- 
dered, were  reasonably  worth  tbe  further 
sum  of  two  bondred  dollars  a  year.  The 
complaint  also  called  In  question  tbe  rea- 
snnnbleness  of  tbe  charges  made  by  tbe 
committee  for  tbe  support  and  mainte- 
nance of  the  lunatic,  and  demanded  an  ac- 
connting.  Tbe  answer  of  tbe  defendants 
admit  the  receipt  of  money  as  charged  In 
tbe  complaint,  bat  deny  that  any  services 
rendered  by  Charles  Baoks  to  Urlab  Cront 
were  of  pecuniary  value,  or  that  thecredlts 
claimed  by  the  committee  tor  the  support 
uf  the  lunatic  were  unreasonable.  The  de- 
fendants also  alleged  as  affirmative  de- 
fenses, (1)  that  a  large  part  of  the  corpus- 
of  the  lunatic's  estate  had  perished  In  the 
form  of  Conlederatebonds,  Into  which  Con- 
federate money  of  the  lunatic,  properly  In 
tbe  bands  of  his  committee,  had  been  con- 
verted; (2)  that  the  remaining  part  of  BDcb 
corpus  had  been  necessarily  expended  tor 
tbe  lunatic's  support  during  the  war  and 
Im media tMythere^ter,  under  tbe  sanction 
of  the  court  crfeqalty ;  (8>  thatall  matters 
here  brought  Into  controversy  bad  been 
compromised  and  settled  under  an  agree- 
ment entered  Into  In  1870  between  Charles 
Banks,  by  bis  next  friend,  and  Driah  Crout, 
in  a  cause  then  pending  between  them  In 
the  court  of  equity;  (4)  that  defendants 
bad  folly  administered,  witb  the  exception 
of  one  asset,  their  testator's  estate,  wltb- 
oat  any  notice  of  plalnttlTs* claim ;  and  de- 
fendants asserted  as  a  counterclaim  a  de- 
mand for  tbe  lunatic's  support  from  1SA4 
to  tbe  date  of  his  death,  and  for  burial  ex- 
penses." Plulntltis'  replydenled  thiscoun- 
ter-clalm.  After  the  adjournment  of  the 
first  reference,  and  before  the  date  of  the 
second.  B.  F.  Banks,  one  of  the  plaintiffs, 
died.  The  fact  being  brought  to  tbe  at- 
tention of  the  referee,  he  noted  It  on  tbe 
record,  and  thereafter  the  cause  proc#*ded 
In  the  name  of  H.  A.  Clark,  as  sole  survlv- . 
Ing  administrator  of  ('harles  Banks.  To 
tbe  Issues,  briefly  outlined  above,  the  evi- 
dence wan  directed,  and  from  that  evidence 
I  find  the  facts  to  be  as  follows: 

"IHiarles  Banks,  the  son  of  Amos  Banks, 
was  a  person  of  very  weak  nndemtandlng, 
of  ansonnd  mind,  or,ln  popular  langDage, 
u  Idiot,  from  bis  birth  until  his  deaui. 
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When  Charles  as  about  twenty-five  years 
of  age,  (in  1844,)  bis  father  being  dead, 
and  he  entitled  to  an  estate  of  inheritance 
from  his  father  aud  grandmother,  bis 
brother-in-law. Uriah  Inablnet, filed  apetl- 
tlOD  in  tbe  court  of  equity  for  Edgefield 
district  praying  to  be  appointed  commit- 
tee of  Charles'  estate.  By  proceedings  du- 
ly taken  under  this  petition,  Oiarles  Banks 
was  Judicially  declared  to  be  an  Idiot, 
and  Ills  person  and  estate  were  committed 
to  the  custody  anil  charge  of  Uriah  Inabl- 
net. In  1855,  InsDinet  died  Intestate,  and 
letters  of  administration  on  his  estate 
were  granted  to  Levi  Shealyon  November 
I6th  of  that  year.  Under  petition  of  Uriah 
Croat  to  be  appointed  committee  of  the 
person  and  estate  of  Charles  Banks  In  the 
place  uf  Uriah  Inablnet,  deceased.  Uriah 
Crout  was  io  appointed  by  Chancellor  F.  H. 
Wardlaw  on  February  1,  1856.  such  ap- 

ftointment  to  take  effect  upon  bis  execut- 
ng  a  bond  in  the  penal  sum  of  eight  tboa- 
sand  dollars  conditioned  for  tbe  faithful 
dlscharse  of  his  trust.  This  bond  was 
executed  on  April  32, 1856.  By  an  order  of 
CfauDcellor  Wardlaw  of  June  27,  1858, 
passed  upon  the  expartepetltlon  of  Uriah 
Crout, committee,  all  pai)ers  relating  to  the 
appointment  of  Cront,  as  comraIttf?e,  were 
transferred  to  tbe  county  of  Lexington,  and 
all  returns  by  thlseommlttee  were  ordered 
to  be  made  to  the  commissioner  In  equity 
for  Lexington  county.  In  both  of  these 

groceedtngs,  Instituted  by  Urliib  Cront, 
e  was  represented  by  Messrs.  Carroll  & 
Bacon,  attorneys  at  law.  In  1856, Charles 
Banks  was  taken  to  the  home  of  Uriah 
Crout,  In  Lexington  county.  Charles  was 
then  about  thirty-Beven  years  of  age,  of 
large  frame  and  good  physique,  but  afflict- 
ed with  a  sore  right  leg.  which  Incapaci- 
tated htm  for  such  work  as  Is  ordinarily 
done  about  a  farm  and  around  a  farm- 
house. And,  moreover,  his  mental  unsound- 
ness was  such  that  no  work  at  his  bands 
could  be  counted  on  or  relied  on,  and  there- 
foreno  services  rendered  by  him  wereof  any 
pecuniary  value  to  Uriah  Croot,  or  to  tha 
family,  or  to  anybody  else.  The  evidence 
shows  that  ha  did  little  Jobs  of  work 
about  the  stock-yard  and  farm,  but  he  did 
only  what  it  pleased  him  to  do  and  when 
It  suited  bim.  It  was  not  required  of  htm 
by  Driali  Crout  or  the  members  of  Mr. 
Croat's  family ;  It  was  not  enforced  by 
Mr.  Crout  or  anybody  else.  Charles  proba- 
bly had  a  melon  patch  In  which  at  times 
he  essayed  to  plow  and  boe  and  In  wblcb 
he  gathered.  He  was  sometimes  in  the 
fields  where  the  bands  were  at  work,  and 
as  It  pleased  him,  and  for  such  length  of 
time  as  It  amused  him,  he  would  do  tbe 
work  assigned  to  tbe  negroes  for  their 
day's  task.  When  It  salted  him.  he  cut 
wood,  carried  It  Into  tbe  house,  made 
fires,  picked  cotton,  rode  to  the  beef  club 
and  beef  market  for  the  family  meat,  ted 
and  watered  the  stock,  drove  rattle  to 
pasture  and  back,  went  to  mill,  brought 
fish  home  from  the  nelghborlngponds  and 
creeks,  and  when  It  did  not  please  bim  to 
do  so  be  did  not  do  it.  What  he  thus  did 
had  often  to  l»e  done  over  again,  and  often 
not,  but  It  was  fitful, Irregular,  unreliable, 
'done  more  for  the  occupation  of  his  mind 
than  anything  else.'  and  of  no  value  to 
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aoy  one.  It  was  purely  volaotar;  on  bis 
part,  not  mtorced.  What  be  did  mtjcbt 
Boiuetlmes  bave  otherwiee  required  otber 
banda  to  do,  but  the  otber  bands  were 
there  to  do  It,  kept  by  thdr  master  or 
blred  by  their  employer  for  tbeparpuse; 
and  Hometlmes  extra  work  waa  required 
to  undo  and  do  over  what  Charled  had 
wrongly  done.  Comparing  the  testimony 
of  tliesereral  witnesses,  it  Is  manilest  that 
the  lifeof  this  poarafaieted  man  was  of  no 
possible  pecuniary  value  to  Uriah  Cront  or 
to  bis  family, EUid  tbatbedld  asbepleased, 
and  very  frequently,  U  asked  to  render  as- 
sistance in  any  way,  be -compiled  only  for 
a  compensation,— a  Dickie,  a  dime,  or  a 
piece  of  tobacco.  In  this  connection,  It  Is 
proper  that  this  report  should  make  some 
response  to  the  mass  uf  testimony  bearing 
npoD  the  treatnieot  ol  CJbarks  Banks  In 
the  bonse  of  bis  committee.  Uriah  Cront 
took  Charles  to  bis  house  at  Holley's 
crbek  In  1866;  then  with  Mm  to  the  Ed- 
munds place,  in  1857  or  '58;  and  then  to 
Leesvllle  In  1879;  and  Charles  remaloed  an 
inmate  of  hia  comirittee's  ^ouse,  «nd  a 
member  ol  his  committee's  family,  Irooi 
1856  until  tbe  deatb  of  Uriah  Crout.  on 
Janoary  1,  1886.  During  all  this  time 
Uriah  Crout  and  bis  first  wife,  Sophy, 
treated  thMr  unfortuoate  cbai^  witu  all 
tlie  oonslderatJon  that  could  haye  been 
shown  to  one  ol  their  own  ohDdren,  sim- 
ilarly afflicted,  -and  tbey  required  thfir 
own  children  to  do  Hkewdse.  Charles  was 
ordinarily  of  good  tempo*  and -good  be> 
havior,so  much  so  as  to.^bi  tbe^illecttua 
ol  those  with  wDom  be  was  thrown,  not- 
withstanding tbe-many  clrcumetances  et 
frequent  occurrence  which  tended  to  make 
him  a  repulsive  object.  But  he  was  not 
always  amiat>le.  His  temper,  ordinarily 
placid,  was  unrestrained  by  a  sound  mind, 
and  so  became  at  times  disagreeable  and 
violent,  even  to  the  extent,  on  one  or  two 
occasions,  of  rendering  blm  dangerous. 
When  thus  yielding  to  his  animal  instincts 
be  was  hard  to  control,  and  offensive,— a 
sore  trial  to  tboae  who  were  about  him. 
He  was  at  all  times  sell-willed  and  way- 
ward; to  cross  him  was  to  Irritate  him. 
His  clothings  as  such  as  It  was  proper  lor 
him  to  bave.  11  occasionally  clad  InsufQ- 
ctently,  It  was  tbe  resnll  of  his  own  way- 
wardness; U  Bometlmes  filthy.  It  was  not 
tbe  fault  of  the  Crout  family.  His  lodg^ 
ln£^  were  In  no  sense  inferior  to  that  of 
the  committee's  own  children.  No  differ- 
encewasmade  between  him  andthem,and 
when  put  into  a  room,  spcrially  built  for 
him,  it  was  a  necessity  caused  by  the  men- 
tal and  physical  condition  of  the  poor 
idiot.  What  tbe  Crout  family  ate,  he  ate. 
He  sat  at  tbe  same  table  when  he  would, 
WHS  fed  from  tha  same  dishes,  helped  by 
the  oame  hand,  and  had  as  much  as  any  one 
else  In  that  household,  his  plate  being  some- 
times the  first  supplied,— the  difference, 
if  any,  between  him  and  the  children  of 
Mr.  Crout  being  in  his  favor.  His  appetite 
not  being  regulated  by  any  judgment  on 
bis  part,  and  not  always  under  tbe  obser- 
vation or  control  of  tbe  older  members  of 
the  family,  his  habits  were  sometimes  dis- 
gustingly filthy.  To  remedy  this  evil,  at- 
tention was  glvm,  such  as  babies  require 
at  tbe  bands  of  tbdr  narsea;  and  tbeteBtl< 


mony  shows  that  often  Urs.  Sopbj  Cront 
and  others  performed  for  him  tbe  most 
menial  and  disgusting  offices.  For  the 
same  reason  his  washing  bill  waa  large, 
and  bis  snpply  of  clothing  greater  than 
would  have  been  otherwise  necessary. 
Charles  Banks  was  albo  afflicted  physical- 
ly. On  his  right  log  was  a  running  sore, 
sumetlmeM  worse  and  sometimes  better, 
but  never  healed.  This  sore  caused  his  leg 
and  loot  to  swell,  a  Sec  ted  bis  gait,  and 
weakened  bis  muscles.  Itbad  tobenarsed 
and  tended,  washed  and  dressed,  and  all 
this  was  dons.  Its  oJSeaBlrsneeB  to  the 
smell  was  so  great  as  to  beotten  apparent 
to  mere  visitors  at  the  bouse  aad  to 
passers-by  on  tbe  road^aide.  The  main- 
tenance and  support  of  Cbaa.  Banits  re- 
quired food,  lodging,  lael,  waabiag,  dotb- 
ing,  medicine^  doctoDs' attention,  aadotber 
incidentals.  Tbeae  were  nil  paid  lor  by 
Uriab-Crout  during  bis  Ule-tlmeand  oat 
of  bis  eetate  alter  his  doath.  It  thus  ap- 
pears, and  I  so  find,  that  Chaa.  Banks  re- 
ceived at  the  baadsot  Uriah  Crout  and  fals 
two  wives,  aad  children,  the  most  con- 
siderate, kind,  asKl  liuinaae  treatment,  far 
t>ey(Mid  the  reqniresaeats  ol  mere  duty. 
To  Ifrs.  Sophy  Crout,  partlculadf ,  was 
this  poor  imbecile  iDdebced  for  aiaayaa 
act  of  attention  and  oare  wfalcb  must 
have  roused,  even  in  bSM  weak  lulad,  II  be 
was  capable  -of  entertaining  any  mental 
emotions,  a  Keeling  ol  ,[H*oSouttd  xraiitude. 

"On  Jannairy  1,  1857,  Uriah  Croat,  as 
committee,  moeived  ^m  Levi  Shenlyi,  ad- 
mlolHtrator  <^  thecatoteoT  Uria^  Inahi- 
net,  fm-raer  committee,  tbe  utuu  «I  two 
thousaud  nine  hundred  and  twanty-six 
sixty -iourone-hundredth  dollars  betoaging 
to  Charles  Bantu.  What  was  done  with 
the  money  does  aot  appear.  There  was 
some  testimony  on  tbe  parted  tbe  plain- 
till  looking  to  achawe  that  Uriah  Orout 
bad  nsed  a  large  part  of  tblsmnaesrin 
pnrohaidng  a  tract  ol  land  inum  Dr.  Ed- 
munds, but  such  was  not  the  fact,  as  Is 
conclusively  shown  br  the  testimony  ol 
Dr.  Edmunds,  from  wlukm  thla  tract  of 
land  was  purchased.  Mr.  Croat  paid  Dr. 
Edmunds  tor  this  land  In  October,  1856, 
partly  in  paper  uf  Be.  Edmnnds  bought 
op  for  tbe  purpose,  and  tbe  biUaace  la 
cash,  three  months  before  juy  money  ol 
tbe  Innatic's  estate  was  jieoelTad  lv  Ur. 
Crout.  Uriah  Crout  was  a  man  of  large 
means  and  ol  tbe  highest  Intt^rity  ol 
character.  There  Is  no  testimony  to  show 
that  Crout  ased  this  money  tor  bis  own 
purposes.  But  whether  be  Invested  It, 
and,  II  so,  how  be  Invested  it,  and.  If  lent 
out,  t.o  whom  it  was  lent,  and  when,  and 
for  what  time,  does  not  appear.  All  this 
was  many  years  ago,  and  the  evidence  is, 
perhaps,  not  now  to  be  had.  At  any 
rate,  no  evidence  has  been  produced.  We 
must  necessarily  be  governed  by  bis  re- 
turns made  under  tbe  requirements  of  the 
law,  and  it  may  be  that  be  has  suffered  in 
falling  to  show  what  was  dona  with  this 
estate.  Begular  returns  were  made  by 
Uriah  Crout  down  to  the  yearlSBS,  In- 
clusive. 01  these  returns,  those  lor  the 
yearal^7and  1858,  have  been  lost  through 
the  casualties  of  war.  Turning  to  tbe 
returns  for  1869,  tiled  January  12, 1860.  we 
find  that  the  committea  charges  btmsell 
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wltfa  a  principal  anm  of  odIt  f2,575.96, 
whirh  te  $850.69  leM  than  the  SDin  re- 
cetved  on  Janaary  1»  1867.  How  this 
Amufiat  out  of  the  corpaa  was  consnmed 
dopfl  not  appear  with  certainty,  but,  un- 
der the  rtreoHMtance»,  the  right  to  charge 
coiumlsakiiHi,  the  probaWHty  of  a  ronnael 
fee  havlDg  tieen  paid  to  Mesprs.  Carroll 
&  Bacon,  the  returns  baring  been  made  to 
the  proper  ofHceand  since  lost,  and  the 
«oinraiflsloner  In  eqoHy  harfnfr  approved 
the  Tetaros  of  1859,  1  fnd  as  a  fact  that 
this  auMKintof  f850.69  was  expended  for 
«ach  Items  as  were  properly  cbarreeble 
to  the  corpus  of  the  estate,  and  that  on 
Janoary  1,  1869,  the  trne  eorpae  was 
92,&75.»6, together  with  Interest.  #51.72,  np 
to  that  date.  The  cowmltteo  expended 
for  his  entat  que  tritt>t  the  following 
FQms:  9l50.47lnia56.$17S.28  In  1860,9177.- 
79  in  im,  f246.9»h!il8»'A«4C7inl8(S3.  9778.- 
•Z^  in  1864,  9S87.9*  In  1865.  9171.25  In  1866, 
91S2.40  In  I8H7,— all  of  wbkh  expenditores 
were  reasonable  and  necessary  to  the 
proper  support  and  maintenance  of  the 
idiot.  Bot  the  expenditarea  of  1888  ajtd 
1864,  and  9M».G9  ot  the  expendltares  <>I 
1»^,  bad  relation  to  Confederate  money, 
wblcb  amomate  In  excess  of  tlie  interest 
recrired,  when  sealed  according  to  Cor- 
bln's  bill,  were  equtralent  to  9231.66  for 
1S63,  r'ffitt.Sa  (kir  1864,  and  9162.62  for  1865. 
Tbu  rv«dltft  claimed  In  the  retarns  ot  1868 
and  1864  include  9*00  fbr  board  of  the  ldk>t 
at  the  hoaae  oi  his  committee.  For  the 
years  IS68to  1887,  both  inclnslTe,  we  have 
no  testimony  as  to  what  was  actoally 
expended,  and  the  witnesses  diffpr  tn  their 
estimates.  Bat,  from  the  pre|>(^»nderance 
ot  the  cwldeace  based  upon  estimates,  9195 
a  year  tor  the  Idiot's  support  dnring  the 
years  1868  to  1887,  both  Inetaslve,  was 
reasoMble.  This  ta  sUgbtiy  te  excess  ot 
the  annual  Income  on  the  then  redoeed 
torpasy  and  Is  about  933  a  yeartn  ^eess 
of  the  aTerage  for  the  five  years  ot  1868, 
1860,  im,  1868,  and  1867,  and  nearly  917  In 
4>xeees  of  the  largest  expendltares  of  any 
yuar  1b  whicb  Confederate  prices  did  not 
prevail.  There  Is  no  testimony  to  the 
point  that  lirtag  was  higher  after  1867 
thaabefora  the  war,  or  daring  the  years 
1869  and  188T,  or  ci  adAtloiuil  ex  paid  1- 
torea  tben.  Under  these  clrconistances, 
tbe  committee  should  not  be  allowed  cred- 
it fnr  m<H%  than  the  annual  income,  this 
credit  to  include  all  espendituree  and 
charges.  I  further  And  that  Confederate 
money  waa  the  only  enrrency  In  this  state 
frtm  Jannary  1, 1863,  to  May  1,  1866;  that 
it  was  treely  taken  and  freely  paid  by  all : 
that  officers  of  the  court  received  It  with 
the  suDCtlon  oi  the  court;  that  It  was  re< 
garded  In  the  comroDnity  aa  anpatrlutlc 
tor^oaelt;  that  prior  to  1864  it  was  re- 
crired  by  ereryhody,  with  Twy  few  excep- 
tions ;  tbat  Confederate  money  In  band  in 
1864  waa  enonDonsly  taxed  If  nottanded; 
that  Confederate  bonds  were  generally 
regarded  as  goTemment  secnritieB,  and  a 
desirable  taiTestment.   Uriah  Crout  made 

Srovlalon  In  bis  will  for  the  support  of 
barlca  Banks.  Charles  Banks  died  Jan- 
nary 1,  1888^  and  bto  burial  expenses 
amoonted  to  960.  On  the  ez  parta  pett- 
tfon  of  Uriak  Croat,  an  ordsr  was  pajased 
by  GhaJMeHov  Caw>LL  oa  Joae  37, 18B4, 


permitting  said  Crout  to  charge  9300  a 
year  for  the  board  of  Charles  Banks  dup- 
ing the  years  1863  and  1864,  this  sum  and 
neeeasary  expenditures  to  be  deducted 
from  the  corpus  after  exhauattng  the  In- 
terest account.  On  July  1,  1864,  Charles 
Banks,  by  hie  next  friend,  George  L. 
Banks,  (hia  brother,)  filed  his  bill  in  equf- 
ty,  caning  Uriah  Croat  to  account  for  bla 
admlnfatratlon  of  the  trast-estate.  Uriah 
Croat  answered,  claiming  that  by  inrest- 
raent  of  91.600  of  tbe  idiot's  mouey  in  Con- 
federate bonds,  (which  were  produced,) 
and  by  hfa  largeespenditoree  during  the 
years  1862  to  1866,  InelasiTe,  the  entire  es- 
tate of  the  idiot  had  beeDexhaested.  Aft- 
er testimony  taken  In  tbat  salt,  a  com- 
promise waa  agreed  upon  between  tbe  so- 
licitors and  signed  by  George  L.  Banks 
and  Uriah  Crout.  to  the  effect  that  the 
action  should  be  discontinued,  Uriah 
Croat  to  be  discharged  from  all  account- 
ability tor  the  lanatlc's  estate,  and  to  sup- 
port him  for  the  reaialnder  of  his  life.  An 
order  or  decree  approTlng  this  arrange- 
ment was  prepared  and  consented  to.  bat 
never  preseated  to  tbe  Judge  lor  signa- 
ture, probably,  becaose  the  then  fudge  of 
this  drcDtt  had  been  of  connsel  In  tbe 
canae.  Stime  the  family  of  Cbaries 
Banks  knew  of  this  suit.  GeorgeL..  Banks 
to  a  distributee  of  Charles'  estate. 

"Uriah  Croat  made  as  Investment  of  91.- 
600  In  Confederate  bonds  In  1864.  It  does 
not  appear  that  Croot  th«>  had  propwly 
in  hand  91.600  of  the  Idiot's  estate  in  Con- 
federate money. 

"  From  tbe  facts  ae  thna  foand,  the  fol- 
lowing are  my  com^alona  of  law:  (1) 
That  Uriah  Crout  is  chargeable  with 
twcnty-flve  hundred  and  seventy-five 
ninety-five  nnu-handredtb  dollara  prfnd- 

§a1,  and  fitty-one  seventy-two  one-lmn- 
redtli  dollats  tnteraat,  on  Jannary  1, 1860, 
properly  reduced  to  twenty-four  hundred 
and  seventy-four  forty-four  one-huudredtb 
dollars  principal  on  January  1, 1865,  witb 
Interest  thereafter  on  said  principal  snm ; 
but  be  la  not  chargeable  with  anything 
on  account  of  tbe  labor  or  services  of  bis 
Idiot  charge.  (2)  Tbat  said  commltcee  is 
entitled  to  credit  on  hie  account  for  the 
several  Items  mentioned  in  Exhibit  V,h««- 
wlth  filed  as  a  part  of  this  report.  (3) 
The  proceeding  entitled  'Ex  parte  Baaka' 
to  admls^ble  in  evidence  In  thte  case  to 
tbe  point  that  the  committee  was  an- 
tiiorised  to  aae  a  part  of  the  prknelpnl  of 
tbe  trust-estate,  and  tbs  decree  In  that  pro- 
ceeding aathorices  an  encroaebwent  oo 
tbe  eorpas  of  Charles  Banks*  estate  so  tar 
aanecesaary.  (4)  Tbat  the  cause  entitled 
'Charles  Danke,  by  next  friend,  George  L. 
Banks,  against  Uriah  Crout,*  does  not  op- 
erate as  an  eatoppol  by  record  or  in  psia 
upon  tbe  plaintiff  In  tblsactlon.  (5)  That 
tlie  answer  of  Uriah  Cniatln  said  last- 
mentioned  eanse  Is  not  evidence  Id  this 
eaae  against  tbe  plaintiff  here  of  any  mat- 
ters of  fact  alleged  in  said  answer.  (6> 
That  the  effect  ot  tbe  aKreement  between 
Oeorge  L.  Banks  and  Uriah  Oout  upon 
tbe  rights  of  George  L.  Banks  cannot  be 
determined  in  this  action.  (7>  Tbat  tbe 
admlnlstratom  of  (Carlos  Banks  are  not 
rtiargeable  with  laches  fai  Instituting  tbto 
antlcm^  nor  are  tbe  dlatribatses  of  htoea- 
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tate  ebarfceable  with  lacbes  In  falling  at 

an  earlier  day  to  come  Into  court  as  next 
friend  ot  Charles  Banks,  aud  In  his  name 
demand  un  accoanting  from  Uriah  Crout 
of  an  estate  In  which  they  or  their  chil- 
dren would  someday  probably  acquire  an 
Interent.  (8)  That  there  being  no  evidence 
that  Confederate  money  belonging  to  the 
estate  of  Charles  Hanks,  beyond  the  au- 
naal  collections  of  Interest,  was  properly 
inthehands  of  Uriah  Crout,  either  by  hav- 
ing been  collected  for  the  necessity  of  the 
Idiot  or  received  from  the  outstanding  se- 
curities which  afterwards  became  worth- 
leas,  and  there  being  no  evidence  as  to 
how  the  idiot's  moooy  was  invested,  ft 
cannot  be  asBomed  that  the  securities 
called  in  were  mere  notes  of  band,  upon 
which  the  committee  realised  oulyparln 
Confederate  money,  and  therefore  the  pay- 
ment In  in  excess  of  the  Interest  re- 
ceived should  be  scaled  as  of  the  value  of 
Confederate  money  on  July  1,  1863;  the 
payment  In  1864,  In  excess  of  the  Interest 
rvceived,  should  be  scaled  oi*  of  the  value 
of  Confederate  money  on  July  1,  18S4; 
and  the  paynieuts  during  the  first  four 
months  of  1865,  according  to  the  average 
value  of  Confederate  money  during  that 
period.  (9)  That  for  the  same  reason  the 
Investment  ol  fifteen  hundred  dollars  In 
Confederate  States  bonds  In  1864  cannot 
be  sustained.  (10)  That  the  plaintiff  Is 
entitled  to  Judgment  against  the  derend- 
ants  as  administratrices  of  Uriah  Crout 
for  two  thousand  eight  hundred  and  for- 
ty-six seventy-five  one-hundredth  dollars, 
together  with  interest  on  two  thousand 
four  hundred  and  seventy-four  forty-four 
one-hundredth  dollars  from  May  1,1890,  un- 
til Judgment  entered,  and  for  oosts  asper 
statement  herewith  filed  as  Exhibit  T  to 
this  report.  (11)  That  the  defendants  are 
entitled  to  nothing  on  their  counter-claim. 

"I  will  briefly  state  the  reasons  which 
have  Induced  the  above  conclusions  of 
law,  or  such  ot  them  as  were  seriously  con- 
tested In  the  arguments  made  before  me: 
A  lunatic  or  an  Idlut  Is  Incapable  of  con- 
ducting or  directing  a  suit,  and,  If  be  enea 
at  all.  It  mast  be  by  his  next  friend,  upon 
whom  the  court  will  rely  for  nsslstance  in 
the  action,  and  to  whom  resource  may  be 
had  for  the  payment  of  the  costs.  But, 
in  such  case  the  court  itself  will  look  to 
the  Interests  of  the  Idiot,  and  decree  what 
Is  to  his  best  advantage  without  regard 
to  the  aext  friend's  consent.  The  right  of 
a  next  friend  to  appearin  court  as  the  rep- 
resentative of  a  lunatic  ^ves  the  next 
friend  no  authority  to  make  contracts  for 
th^  lunatic,  or  enter  into  compromises 
affecting  his  estate.  Only  the  court  of 
equity  could  do  that.  If  the  proposed 
consent  decree  in  Banks  t.  Crout  had  been 
presented  to  the  Judges  of  tbeclrcultcoart, 
it  might  have  been  signed  or  It  might  not. 
Not  havlnsr  been  signed,  It  comes  before  ns 
with  no  assent  of  the  lunatic,  or  uf  the 
court  acting  fur  htm.  and  no  iDdlvidual 
was  clothed  with  power  to  bind  the  luna- 
tic. A  fortiori,  the  answer  of  Uriah  Crout, 
In  that  action,  cannot  belntrodaced  as  evi- 
dence against  the  personal  representative 
of  Cbarles  Banks  in  this  action,  even  as  to 
the  points  upon  which  the  allegations  of 
the  answer  were  strictdy  responsive  to  the 
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cbargAs  of  the  bill.  It  seems  to  me  that 
George  L.  Banks  should  be  excloded  from 
recovtTlng,  directly  or  Indirectly,  from 
Uriah  Crout  any  portion  of  the  estate  nl 
Charles  Banks,  and,  it  (George  was  a  party 
to  this  action,  I  would  have  reported  that 
defendants  were  entitled  to  receive  credit 
for  the  share  of  Ueorge  I.  Banks  In  the 
net  estate  of  Charies;  but,  as  he  Is  not  a 
party,  his  rights  cannot  be  concluded 
now.  It  was  earnestly  contended  before 
me  that  this  plaintiff  and  the  distrlbntecs 
of  Charles  Banks*  Intestate  estate  are 
barred  by  laches  from  now  presenting  this 
demand.  But  In  view  of  the  fact  that 
none  of  the  dlstotbntees  had  any  interest 
In  CharleB  Banks'  estate  prior  to  January 
1,1888,  and  tbatthls  action  was  Instituted 
within  a  few  months  thereafter,  this  de- 
fense cannot  be  sustained.  The  fact  that 
any  one  of  these  distributees  would  have 
been  permitted  to  act  as  next  friend  for 
Charles  Banks,  and  In  his  name  call  upon 
Uriah  Crout  for  an  accounting  and  discov- 
ery of  the  trust-estate,  did  not  so  impose 
such  a  proceeding  upon  them  as  a  duty  as 
to  subject  them  to  the  charges  uf  laches 
for  not  having  done  It.  In  an  accounting 
by  a  committee  for  his  administration  of 
his  lunatic's  estate,  the  burden  is  upon 
the  committee  to  make  a  full  disclosure. 
If  his  returns  make  snch  a  disclosure,  they 
will  be  evidence  in  his  behalf,  after  the 
lapse  of  years  and  the  losses  of  time.  If 
he  falls  to  make  a  full  exhibit  of  bis  ad- 
ministration annually  to  the  court  ot  equi- 
ty, the  time  may  come  when  he  will  have 
to  suffer  for  the  want  of  evidence  to  prove 
the  legal  management  ot  the  trust.  In 
this  case,  Mr.  Crout  was  an  upright, 
honest  man,  but,  when  he  took  possession 
of  this  money  ot  Charles  Banks,  the  then 
latest  utterance  of  the  highest  court  In 
South  Carolina  Justified  the  belief  that  It 
was  not  Improper  for  a  trastee  to  use  for 
his  own  purposes,  and,  under  the  securi- 
ties of  his  own  bond,  the  money  of  bis 
cestui  que  trust.  Sweet  v.  Sweet,  Speer, 
£q.  811.  Mr.  Cront's  higb  character  can- 
not, therefore,  as  matter  ot  law,  raise  a 
presumption  that  he  did  not  use  Gbariey'a 
money  for  his  own  purposes.  Or,  If  ft  be 
conceded  that  this  money  was  Invested, 
there  bfdng  not  a  tittle  of  testimony  to 
show  in  what  securities,  the  burden  Im- 
posed by  law  upon  the  trustee  cannot  be 
relieved  by  mere  Inference  thot  he  Invested 
it  by  lending  It  to  bis  neighbors  on  well* 
secured  notes.  Why  may  it  not  have  been 
Invested  in  state  bonds  or  stock,  railroad 
mortgage  bonds,  or  other  seenritlea? 
Pope  V.  Mathews,  18  S.  C.  468.  In  the 
absence  of  all  testimony— alt  showing  by 
the  committee  In  bin  returns— as  to  the 
atHtus  ot  tbeeo/posof  the  Idiot's  estate,  it 
cannot  be  assumed  that  theseeorities  cod- 
verted  into  the  money,  In  1868  and  1864. 
were  not  secDrttlea  which  felt  the  appre- 
ciation ot  values  thea  prevailing  as  to  all 
articles  of  commerce  or  exehauge.  To 
give  committee  credit  for  the  full  amount 
In  good  money  of  all  his  payments  during 
those  years  nonid  be  to  assume  that  he 
bad  previously  In  rested  the  idiot's  money, 
and  that  the  securitieB  in  whldi  be  bad  so 
Invested  could  be  converted  Into  cnrrracy 
only  at  tbsiT  face  value,  an  aaaumptloa 
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not  iQconBlstent  with  his  returns  or  the 
testimony,  but  not  supported  by  such  evi- 
dence. It  woHld  be  cbaogine  tbe  burden 
of  proof  aB  fixed  by  the  law.  To  the  ex- 
tent ol  the  Interest  received,  which  must 
have  been  In  Confederate  money,  I  have 
Klreu  him  full  credit ;  only  tbe  badance  has 
been  scaled.  Ae  these  payments  cover  the 
period  of  a  year,  witbuut  more  speclflc 
dute  in  most  instances,  I  have  taken  the 
lat  day  of  July  as  the  average  date  of 
tbtun  all.  As  to  the  Confederate  invest- 
ment. Tbis  queetloD  has  sorely  perplexed 
the  Bontbem  coorts  since  the  war.  Even 
In  our  own  state  the  decisions  are  not  In 
accord.  In  Womaek  v.  Aostln.  1  S.  C.  UO, 
MoHRB,  C.  J.,  characterises  Confederate 
bonds  as  *  the  Issues  not  of  a  recognized 
government,  but  of  one  endeavoring  to 
assert  and  maintain  Its  Independence  by 
waging  war  against  the  United  States.* 
This  may  be  a  correct  poat  bullaai  view 
of  the  mntter*  bat  In  18S4  they  were  re- 
garded tbroDgbont  tbe  south,  as  tbe  se- 
curities of  an  established  government, 
which  w  as  snre  to  succeed  In  driving  off  a 
foreign  Invader  then  waging  a  war 
against  her  or  on  herown  Boll.  Wh"n  the 
case  of  Koon  Mnnro,  11  S.  C.  139,  was 
brought  before  tbe  court,  a  careful  consid- 
eration was  given  to  the  question,  and 
rales  laid  down  which  have  since  been  ad- 
hered to.  In  the  subsequent  cases  of  Wil- 
son V.  Braddy,  16  S.  C.  520;  Hyatt  v,  Mc- 
Burney,  18  S.  C.  21S;  and  Brabham  v. 
Crusiaad.  25  S.  C.  585,  1  S.  £.  Kcp.  S.3.— 
the  cimrt  have  clearly  and  Htrongly  de- 
clared the  sound  equitable  principle  that 
tlie  conduct  of  trustees  in  accepting  Con- 
federate money  In  payment  of  ante  bel- 
Jam  seenrltles  must  be  detmnined  In  the 
light  of  that  tlme»  and  not  in  the  light  of 
subseqaent  events.  Some  of  these  condi- 
tions have  been  asstrongiy  stated  in  those 
cases  as  they  have  been  strongly  stated 
In  the  testimony  taken  by  me  In  tbis  case; 
bat  there  are  some  othor  facts,  not  stated 
In  those  eases,  nor  In  this  testimony,  but 
matters  of  history,  which.  It  seems  to  me, 
have  been  overlooked,  or  not  given  their 
dne  weight.  Those  facts  are:  (1)  That 
our  courts  have  always  regarded  gnvern- 
ment  securities  as  the  most  approved  fund 
for  the  Investment  of  trust  funds,  no  that 
the  conversion  of  personal  notes,  secured 
by  solvent  secarities.  or  mortgages  of 
land,  Into  govemment  secDrltles,  would 
not  be  considered  a  breach  of  trnat.  (2) 
That  Confederate  bonds  were  the  securi- 
tiesof  agov3mmentthen  recognized  by  tbe 
legislature  and  courts  of  this  state,  and 
regarded  by  our  people  as  established,  and 
whose  Independence,  It  was  cunflden  tly  be- 
lieved, would  surely  be  acknowledged  at 
some  future  day  by  the  United  States  and 
all  other  nations  ol  the  earth.  The  mere 
snsgestlon  of  a  doubt  upon  this  point 
aroused  a  wave  of  indignation  against  a 
dletinguiBhed  member  of  the  Confederate 
congress  from  Sooth  Carolina,  late  In  1864. 
(S)  That  no  one  knew  or  could  possibly 
foretell,  even  as  late  as  1864,  whether  the 
war  would  last  one  year,  Ave  years,  or 
ten  years  longer.  And  yet  It  was  In  the 
light  of  these  facts  that  trustees  received 
Confederate  money  and  invested  In  Cun- 
ederate  bonds.  .  Nevertheless,  ths  parties 


to  this  cause  are  entitled  to  my  Judgment 
upon  the  law  as  it  is.  And  my  judguient 
lu  that,  under  the  law  of  this  state,  a 
trustee  will  be  sustained  in  an  investment 
of  trust  money  in  Confederate  bonds  only 
where  he  rightfully  had  Confederate  money 
in  hand  for  Investment,  and  that  such 
money  was  rlgbtfolly  In  hand  only  where 
It  was  received  In  payment  for  a  Confed- 
erate contract.  In  the  collection  of  doubt- 
ful securities,  or  to  meet  the  necessities  of 
the  trust-estate,  or  for  the  payment  of 
such  claims  against  the  estate  as  could 
be  liquidated  with  that  currency.  Find- 
ing no  evidence  to  bring  the  receipt  of 
Confederate  money  by  Uriah  Crout  for 
Charles  Banks*  estate  under  these  excep- 
tiouB,  I  have  been  forced  to  find,  as  mat- 
ter of  law,  that  the  interest  receipts  ol 
Uriah  Crout  in  1863  and  1864  were  the  only 
Confederate  money  rightfully  \p  his  hands 
as  trustee,  and  that,  therefore,  his  invest- 
ment in  Confederate  bonds  must  be  disal- 
lowed. " 

Exceptions  being  filed  to  tbe  report,  the 
court,  after  argument  thereon,  rendered 
the  following  decree: 

"This  Is  one  of  tbe  many  cases  aris- 
ing since  the  war  Involving  the  liability 
of  trustees  for  InveetmentB  during  the 
war  Id  Confederate  bonds.  Uriah  Crout 
was  duly  appointed  committee  ol  Charles 
Banks,  a  lunatic.  In  1866,  and  on  the 
iHt  Of  January,  1857.  he  received  92.926.- 
64,  as  the  c*OJ77tJS  of  the  estate  of  Chartea 
Banks.  Uriah  Crout  died  testate  In  Jan- 
uary. 1886,  and  the  defendants  adminis- 
tered upon  bis  estate  cum  testamento 
annexo.  Charles  Banks,  tbe  lunatic,  died' 
intestate  In  January,  1888.  This  action 
was  Instituted  during  the  year  188M,  by 
the  plalntlfhi,  as  admlnlstrat-ors  ol  Charleft 
Banks,  agalnBt  the  defendants,  as  admin- 
istratrices of  Uriah  Crout,  for  an  account 
by  defendants  of  the  estate  of  Charles 
Banks  received  by  Uriah  Crout  as  commit- 
tee. The  complaint  questions  tbereasuna- 
blenessof  thechaTges  made  by  thecommit- 
tee  for  tbe  maintenance  of  Charles  Banks. 
The  plaintiffs  further  allege  that  Charlea 
Banks  performed  services  for  hiscommlttee 
from  the  date  of  hlB  appointment  to  the 
date  of  the  death  of  the  committee  which, 
were  reasonably  worth  the  sum  of  9200 
per  annum,  for  which  amounts  plaintiffs 
also  demand  Judgment  against  the  defend- 
ants. The  defendants  admit  in  Iheir  an- 
swer that  taeAr  testator,  Uriah  Croat,  re- 
ceived Che  amount  alleged  in  the  com- 
plaint as  committee  of  Charles  Banks,  but 
they  deny  that  Charles  Banks  rendered 
any  service  to  said  committee  of  pecuniary 
value,  or  that  the  credits  claimed  by  tbe 
said  committee  for  the  maintenance  of 
Charles  Banks  were  unreasonable.  De- 
fendants further  allege,  as  affirmative  de> 
Tense,  (1)  that  a  large  part  of  the  corpus 
of  the  lunatic's  estate  has  perished  In  the 
form  of  Confederate  bonds  in  the  hands  ot 
Uriah  Crour,  the  committee;  (2)  that  the 
remaining  portion  of  the  estate  of  Charles 
Banks  during  the  war,  and  Immediutely 
thereafter,  was  used  under  the  direction  of 
the  court  of  equity;  (3)  that  all  mattera 
brouglit  into  controversy  in  this  action 
have  been  compromised  and  settled  under 
agreement  entered  Into  July  11,  1870,  he- 
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tireen  Charles  Bunks,  by  his  next  frfend, 
Geurge  L.  BankR,  and  Uriah  .Crout,  aa 
committee, lu  a  canne  filed  July  1,1869, and 
then  pendlnfc  In  the  court  of  equity  for 
LezInKton  coanty;  (4)  that  defeodants 
have  tnUy  adminlutered  tbeir  testator's 
estate  with,  the  exception  of  one  amet, 
amounting  to  $1,000.  with  out  any  notice  of 
plalntlffti'claim.  By  wayof  connter-dalm, 
defendants  aet  up  a  demand  for  the  Rup- 
port  of  CharieB  Banks  from  thedate  of  the 
committee's  last  return,  in  1864,  to  the  date 
of  his  death,  in  1868,  and  for  bortal  ex' 
penses.  Plalntltfa,  In  reply,  deny  the  de> 
nndants'  counter-claim.  Iiwaa  rvferred 
to  K.  W.  Shand,aa  referee,  to  take  the  tes- 
timony and  to  hear  and  determine  all  uf 
the  issues  raised  by  the  pleadinss.  B  F. 
Banks,  one  of  tbe  plaintiffs,  died  after  the 
first  reference,  and  the  action  thereaftOT 
proceeded  4n  the  name  of  H.  A.  Clark,  as 
mirviriug  administrator.  The  referee 
finds,  aa  matter  offset,  tfaatCbarles  Banks 
did  not  render  services  of  any  pecuniary 
value  to  Uriah  Crout,  committee,  and 
there  Is  no  exception  to  said  finding  by 
the  referee.  Thedefendants  claimed  credit 
for  91,500  of  Charles  Banks*  testate  alleged 
to  have  been  Invested  In  1864  by  the  com> 
mittee  In  Confederate  bonds.  Tbe  referee 
reports  that  it  does  not  appear  that  the 
committee  then  properly  had  91,600  of 
Confederate  money  of  tbe  lunatic's  estate 
in  his  hands,  and  concludes  that  the  de- 
fendants are  not  entitled  to  credit  for  91,- 
fiOO  in  the  accounting;  To  this  the  defend- 
ants have  excepted.  It  appears  that  up- 
on tlia  ex  parte  petition  of  Uriah  Crout,  on 
the  27th  of  June,  1864,  the  conrt  passed  an 
order  permitting  said  Croat,  as  committee, 
to  chai^  9300  per  annum  tor  the  board  of 
Charles  Banks  for  the  years  1868  and 
1861,  which,  with  other  necessary  expendi- 
tures, were  to  be  deducted  from  the  cor- 
pus of  the  tmst-estate,  after  exhausting 
the  Interest  account.  The  referee  con- 
cludes that  this  proceeding  Is  only  admis- 
sible as  evidence  In  thin  case  to  show  tbe 
authority  of  the  committee  for  applying 
a  portion  of  the  corpus  of  the  estate  to 
the  maintenance  of  the  lunatic.  It  ap- 
pears that  on  July  1, 1869,  Charles  Bankn, 
by  his  next  friend,  George  L.  Banks,  (his 
brother,)  filed  a  bill  In  the  conrt  of  equity 
for  Lexington  district  against  Uriah 
Crout,  committee,  calling  upon  said  com- 
mittee to  account  tor  tbe  administration 
of  the  estate  of  Charles  Banks,  in  which 
suit  the  Issues  raised  were  substantially 
the  same  as  those  raised  In  this  action. 
Uriah  Crout,  in  his  answer  to  said  bill,  al- 
leged that  theestate  of  Charles  Banks  had 
become  exhausted  by  an  Investmentol  91.- 
500  In  Confederate  bonds,  (which  were  pro- 
duced,} and  by  expenditures  on  behalf  of 
said  Charles  Banks  from  1862  to  1866  in- 
cLURlve.  After  the  reference  and  the  taking 
of  testimony  In  said  cause  said  suit  was 
compromised  and  settled  under  an  agree- 
ment signed  by  Geoi^e  L.  Banks  and  Uriah 
Crout,  to  the  effecttbat  Uriah  Crout  would 
support  Charles  Banks  during  the  remain- 
der of  his  life,  and  thai  he  (Uriah  Crout) 
was  therefore  to  be  discharged  from  lia- 
bility on  account  of  his  trust.  An  order 
or  decree  approving  of  said  settlement 
was  prepared  and  consented  to,  bnt  vras 


never  signed  by  tbe  court,  owing  probably 
to  tbe  fact  that  the  then  Judge  of  tbe  fifth 
circuit  (S.  W.  Melton)  was  of  euunsel  for 
tbe  plaintiffs  In  said  canse.  It  further  ap- 
pears tha  t.  In  pursuance  of  said  <igreement 
for  tbe  settlement  of  said  salt.  Uriah  Crout 
up  to  bis  death  maintained  Charles  Banks, 
and  In  his  will  provided  fnr  such  mainte- 
nance thereafter  during  tbe  life-time  of 
Charles  Banks.  Therefereeconclndedttaat 
the  answer  of  Uriah  Crout  In  said  former 
action  Is  not  evidence  against  the  plalntilf 
In  this  action,  and  that  tbe  former  action 
does  not  operate  as  an  estoppel  by  ree- 
ord  or  in  pals  upon  the  plalntdfls  in  this 
action.  To  this  the  defendants  have  ex- 
cepted. Tbe  referee  further  eondnded 
that  tbe  eOect  of  tbe  agreement  between 
George  L.  Banks  and  Uriah  Croat  under 
the  settlement  of  tbe  former  action,  upon 
the  rights  of  George  L.  Banks,  as  a  dis- 
tributee of  Charles  Banks, cannot  be  deter- 
mined in  this  action.  To  this  conclosloa 
defendants  liav«  excepted.  The  refwee 
further  eonelodes  that  neither  tbe  admin- 
istrator nor  tbe  distributees  of  Charles 
Banks  are  chargeable  wltii  laches.  To 
this  conclusion  defendants  ha  re  excepted. 
The  referee  applied  tbe  scale  according  to 
the  Corbin  bill  to  payments  by  theeommlt- 
tee  In  excess  of  the  Interest  received  for  tbe 
years  1868  and  18M,  and  during  the  flnrt 
fnnr  months  of  1866.  To  this  d^mdanta 
have  excepted.  From  1868  to  1887,  Inctn- 
sive,  the  referee  allowed  credit  for  the 
maintenance  of  Charles  Banks  at  tbe  rate 
of  yi95  per  annum.  To  this  deteadauts 
have  excepted.  The  referee  finds  that  de- 
fendants are  not  entitled  to  anything  on 
their  counter-claim.  The  referee  finally 
concludes  that  the  plaintiff  ia  entitled  to 
Judgment  againsFt  the  defendantB,  as  ad- 
ministratrices of  Uriah  Crout,  for  93,846.70 
with  interest  on  9'-''.47U.44  from  May  1,1890, 
and  for  costs  as  per  statement  filed  vitli 
the  report  as  Exhibit  T.  To  this  conda- 
Blon  defendants  have  excited. 

"Thn  cause  came  on  to  be  heard  apcm 
the  referee's  report  and  defradants'  ex<!ep- 
tlons  to  said  report.  Before  considering 
the  defendants*  exceptlous,  It  Is  proper  to 
refer  briefly  to  the  enviable  reputation 
for  Integrity  sustained  by  the  committee 
up  ti>  bis  death,  the  nature  of  the  un- 
fortunate lunatic's  afflictions,  as  well  as 
to  tbe  exceptionally  humane  treatment 
of  tbe  lunatic  by  the  deceased  eommittes 
and  tbe  memlters  of  hla  family.  From 
1856  up  tu  the  close  of  the  war,  Uriah 
Crout,  tbe  deceased  committee,  was  r^ 
gardcd  as  one  of  the  wealthiest  eltlsens 
of  Lexington  district,  and  up  to  bis  death. 
In  IS86,  be  enjoyed  a  repatation  fornrra- 
pulnus  honesty  In  all  his  business  trans- 
actions. According  to  one  of  the  wit- 
nesses, 'his  honesty  was  his  rellfcion.'  At 
tne  time  that  Uriah  Crout  was  appointed 
tbe  committee  of  Charles  Banks  f  1866)  Im 
took  the  said  Charles  Hanks  to  bis  home, 
and  continued  to  maintain  and  can  for 
this  poor  unfortunate  lunatic,  as  a  mem- 
ber  of  his  family,  up  to  the  period  of  his 
(Crout's)  death.  In  1886.  Uriah  Croutalso 
provided  In  his  will  tor  the  comfortable 
maintenance  of  Cbarles  Banks  after  bia 
((Yout's)  death.  Cfaaries  Banks  bad  been 
adjudged  a  lunatic,  bnt  In  point  o(  IKet 
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was  more  of  as  Idiot,  when  taken  charge 
of  by  Uriah  Croat.  He  was  about  87  years 
of  a^,  of  a  large  frame,  and  wafi  afflict- 
ed with  a  Bore  leg.  UaTtnK  do  reason  to 
control  his  appetite,  Charlen  Banks  was, 
at  tlmesi  dlegmtlngiy  filthy  In  his  habltB. 
His  belplew  and  otfensiTe  condition  fre- 
quently demanded  the  most  menial  atten- 
tion. These  diBagreeable  services  were 
rendered  by  Uriah  Croat  and  his  family 
from  1856  up  to  the  death  of  Uriah  Grout, 
In  1888.  The  referee  finds  that  during  all 
of  this  period,  and  under  Rocb  trying  clr- 
comstancee,  this  uufortunate  creature 
waa  treated  with  the  most  huniwe  con- 
sideration by  Uriah  Cront  and  the  mem- 
bers of  hie  family.  The  evidence  shows 
that  Uriah  Crout  exhibited  a  tender  con- 
sideration for  the  comfort  of  his  anforta- 
nate  cretnt  que  trust,  far  beyond  that 
usually  manifested  by  a  committee  who 
is  not  related  to  his  eeattit  qae  trvst. 
Some  of  the  defendants*  exceptlona  merely 
allege  that  the  referee  erred  In  aacertaln- 
InjEC  the  balance  reported  to  be  doe  on  the 
acconntfnx,  wltfaitut  Indfcatlng  any  soe- 
ciHc  error  in  said  accounting.  Thespecinc 
errors  alleged  in  the  exceptions  to  the  ac- 
conntlng  are  (IHhe  failure  of  the  referee 
to  alkjw  credit  for  the  $1,600  Inresteil 
in  ]»<M  hy  the  committee  In  Confederate 
bonds;  (2)  the  scftllDK  Of  certain  pay- 
ments made  by  the  rommittee  In  the  years 
1863  and  1R64  and  1865;  and  (S)  as  to  the 
amoontofcompeneatlon  allowed  thu  com- 
mittee by  the  releree  for  the  maintenance 
of  Charles  Banks.  Did  the  referee  err  In 
not  allowing  the  deceased  commltteecred- 
It  for  91,500  Invested  in  1864  in  Confederate 
bond«t  It  appears  that  Uriah  Cront.  as 
committee,  made  annual  returns  to  the 
commissioner  in  equity  for  Lexington 
district.  In  hta  return  for  1864,  tiled  Feb- 
ruary 10. 1865,  is  the  following  entry .  '  In- 
Tested  In  7  per  cent.  Confederate  bonds, 
Kos.  17.515,  !8,49fi,— »1.500.'  It  also  ap- 
pears that  two  Confederate  bonds,  one 
for  91,060  and  the  other  for  9500,  were 
prudueed  and  the  commissioner  Ineqalty 
sffCned  on  each  of  said  bonds  the  follow- 
ing Indorsement:  *  Entered  in  return  of 
Uriah  Cront,  committee  of  Charles  Banks, 
In  1866.'  It  appears  that  the  two  Con- 
federate bonds,  Indorsed  by  the  com- 
missioner as  aforesaid,  were  produced  in 
the  former  suit  of  Charles  Banks,  by  next 
friend,  v.  Uriah  Crout,  committee,  filed 
July  1, 1869.  us  aforesaid,  and  were  found 
Id  the  record  In  the  satdsutt.  Underthese 
facts  and  circnmetances,  and  In  considera- 
tion of  the  well-eBtabllshed  repotatlon  of 
Uriah  Crout  for  integrity  and  uprightness 
in  his  business  transactions,  I  am  satis- 
fied that  Uriah  Croat  held  In  good  faith 
the  two  Confederate  bonds,  as  committee 
for  Charles  Banks.  To  hold  otherwise 
wonld  cast  a  reflection  upon  the  memory 
of  Uriah  Croat  that  could  not  be  jDstifled 
under  the  facts  and  circometances  devel- 
oped by  the  evidence  in  this  case.  But,  as 
I  understand  the  rule  established  In  this 
state,  relating  to  investments  by  trustees 
In  Confederate  bonds,  it  must  not  only 
appear  that  the  trustee  acted  In  good 
faith,  but  It  must  also  appear  that  the 
money  alleged  to  have  been  so  Invested 
was  at  the  time  of  said  Investment  act- 
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ually  and  'rightfully*  In  the  hands  ol  the 
trustee.  Koon  v.  Mnnro,  11  S.  C.  140; 
Finch  V.  Finch,  28  S.  C.  165.1  The  Invest- 
ment  Is  set  up  In  this  case  by  way  of  af- 
firmative defense,  and  the  burden  is  upon 
the  dtfendants  to  show  the  clrcametancea 
under  which  the  trustee  came  Into  posseft* 
slon  of  the  foDd  alleged  to  have  been  In- 
vested In  1864,  to  enable  the  court  to  de- 
termine whether  the  investment  can  be 
sustained  under  the  established  rnle  as 
above  cited.  The  evidence  tails  to  show 
that  the  deceased  committee  ever  invested 
the  cotpua  of  Charles  Banks'  estate  re- 
ceived Jannaiy  1, 1857. 

"It  does  not  appear  that  the  deceased 
committee  'rightfully*  had  any  of  the 
corpuB  in  his  hands  In  1864.  This  defect  in 
the  evidence  cannot  be  supplied  by  legal 
presumption  In  favor  of  the  deceased  trus- 
tee on  account  of  lapse  of  time.  It  Is 
probable  that,  U  Uriah  Croat  was  alive, 
he  could  furnish  evidence  that  defendants 
cannot  produce.  The  rigid  application  of 
the  above  mle,  with  reference  to  Confed- 
erate Investments,  to  this  case  may  appear 
harsh.  But  the  rule  was  established  for 
the  guidance  of  this  court,  and  as  stated 
In  Finch  r.  Finch,  supra,  must  be  regard- 
ed as  the  law,  until  reversed.  Under  the 
authority  above  cited,  the  referee  In  the 
accounting  did  not  err  In  refusing  to  al- 
low defendants  credit  for  the  91,500  Con- 
federate bonds.  1  do  not  think  the  referee 
erred  in  applying  the  Corbln  bill  to  pay- 
ments made  by  the  committee  In  1868  and 
1K64.  and  during  the  Hrst  foor  months 
1865.  In  addition  to  the  reason  given  by 
the  referee  on  this  point,  It  appears  that 
the  ex  parte  petition  of  the  committee  In 
It^,  fur  leave  of  court  to  encroach  upon 
the  corpus  of  the  estate,  Is  based  upon 
the 'high  prices  then  prevailing.'  The  9300 
per  annum  that  the  court  allowed  for  the 
board  of  Charles  Banks  for  the  period  to 
which  the  Corbln  bill  was  applied,  as 
well  as  the  prices  paid  for  the  articles  fur- 
nished by  the  committee  daring  that  p^ 
riod,  show  that  the  prices  chansed  had 
reference  to  Confederate  money.  The 
charges  by  the  committee  In  his  returns, 
for  the  support  of  Charles  Banks  up  to 
the  Ist  of  January,  1868,  were  regarded  by 
the  committee  as  sutficlent.  and  were 
approved  by  the  eommlssiouer  In  equity. 
No  charges  were  made  for  the  support 
of  Charles  Banks  sabseqaeut  to  the  1st 
of  January, 186S,  and  up  to  let  of  Janoary, 
1888,  (when  Charles  Banks  died,)  as  he  waa 
then  being  maintained  by  Uriah  Cront,  un- 
der the  agreement  for  the  settlement  of 
the  former  suit  Instituted  July  1,  1860. 
The  evidence  is  conflicting  as  to  what 
would  be  a  proper  compensation  for  the 
maintenance  of  Charles  Banks  from  Jan- 
uary 1.  lSf%,  to  January  1,1888.  The  ref- 
eree found  from  the  preponderance  of  the 
RVidence  that  $196  a  year  would  be  a  rea- 
sonable compensation  to  be  allowed  for 
the  maintenance  of  Charles  Banks  from 
18(!S  to  1887,  both  Inciusive.  It  was  ar- 
gued that,  in  view  of  the  facts  and  cir- 
cumstances connected  with  the  case,  the 
court  should  allow  more  liberally  for  the 
maintenance  of  the  non  compos  than 
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the  charges  made  by  the  committee  or  the 
amount  allowed  by  the  rtferee,  eren  to 
the  extent  of  encroaching  upon  the  cor- 
pus of  the  estate  of  the  noa  compos.  It 
Beems  to  me  that  the  deieiidajits  ara  con- 
cluded by  the  cummittee's  uwn  uatlmate 
as  to  what  was  a  reasonable  compensa- 
tion, and  I  do  not  think  that  the  referee's 
finding  upon  conflictlns  evidence,  as  to 
the  period  between  1868  and  1887.1n'TluBlve, 
should  be  disturbed.  DetendnntB*  other 
exceptions  cannot,  in  my  opinion,  be  hob- 
tatne<l.  It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  defendants*  excep- 
tions to  the  referee's  report  In  the  above- 
entitled  case  be  overrnled,  and  the  report 
of  the  referee  be  confirmed  and  made  the 
Judgment  nf  this  court,  except  In  so  far 
aa  the  said  report  provides  for  the  pay- 
ment of  the  coBtB  of  this  action.  In  equi- 
ty, the  payment  of  coeta  1b  In  the  dlRcre- 
tlon  of  the  court.  The  complaint  In  this 
furtlon  not  only  seeks  an  accouating  for 
the  estate  received  by  the  deceased  com- 
mittee, but  also  seeks  an  accounting  for 
services  alleged  to  have  heen  rendered  the 
deceased  committee  by  Charles  Banks  for 
nearly  80  3  ears,  at  the  rate  of  9200  per  an- 
num. The  referee  flnde  and  the  evidence 
shows  that  the  deceased  committee  is  not 
chargeable  for  any  services  rendered  by 
Charles  BankB.  Aconstderableproportlon 
of  the  testimony  was  introduced,  and 
much  of  the  coat  of  this  action  has  been 
incurred,  upon  the  iesura  raised  by  plain- 
tiff as  to  compeneation  for  the  services  of 
the  aon  compos,  which  Ibbuc  baH  been 
decided  in  defendants'  favor.  Under  these 
circumstances,  it  would  not  be  Just  to 
charge  the  defendants  with  the  payment 
of  all  the  cost  of  this  action.  It  Is  or- 
dered and  adjudged  that  plaintiff  do  pay 
one-half  of  the  cost  of  this  action,  to  be 
taxed  by  the  clerk,  and  the  defendants 
pay  the  other  half  of  said  cost,  and  to 
this  extent  the  referee's  report  Is  hereby 
modified.  In  all  other  respects  the  ref- 
eree's report  Is  confirmed. " 

MeetxeA  Unllte  and  Melton  A  Melton,  tot 
appellants.  Hbeppard  BroB,t  lor  mapund- 
ent. 

McIvBR,J.  This  was  an  action  brought 
by  the  plalDtitf,  as  administrator  of 
Charles  Banks,  a  deceased  lunatic,  against 

the  defendants,  as  administratrices  of 
Driah  Cront,  the  duly-appointed  commit- 
tee of  said  luoatic,  for  an  account  of  the 
administration  of  theestate  of  thelunatlc, 
as  well  as  for  his  vervices.  The  facts  of  the 
case  are  so  fully  and  clearly  Ktated  in  the 
report  of  the  referee,  which,  together  with 
the  decree  of  the  circuit  Judge,  should  be 
Incorporated  In  the  report  of  the  case,  as 
to  render  it  unnecessary  to  make  any  fur- 
ther statement.  We  will  therefore  pro- 
ceed at  once  to  the  consideration  of  tiie 
several  questions  presented  bytbis  appeal, 
stating  only  such  facts  as  are  necessary 
to  a  proper  understanding  of  such  ques- 
tions. 

It  is  conceded  that  Uriah  Croat,  after 
havlngquallfledas  committee  on  or  about 
the  1st  ot  January,  1857,  received  from  the 
estate  of  the  former  committee  the  sum  of 
¥2.026.64  fur  the  lunatic,  and  this  apiieal 
concerns  only  the  adralnlBtrattun  of  that 


fund.  The  defendants  by  their  answer  set 
up  several  defenses :  (1)  That  a  lai;ge  por- 
tion of  the  fund  was  properly  invested  in 
Confederate  bonds  in  1864,  which,  of 
course,  became  worthless  at  the  close  u( 
the  war  between  the  states,  and  that  the 
balance  of  It  was  exhausted  in  the  proper 
maintenance  and  support  of  thelunatlc. 
(2)  That  all  the  matters  here  hrunght 
into  controversy  had  been  conipromiited 
and  settled  by  nn  agreement  enters  Into 
In  1S70.  between  Charles  Banks,  by  his 
next  friend.  Qeoive  L.  Banks,  and  Urinh 
Grout,  in  an  action  then  pending  In  tlie 
court  of  eqnity  between  them.  (3)  That 
the  defendants  had  fully  administered  the 
estate  of  Uriaii  Crout  before  notice  of  the 
claim  set  up  herein,  except  one  bond  held 
by  them  due  to  said  estate  for  about  ttie 
sum  ot  $1,000.  The  defendants  also  set 
up,  as  a  counter-claim,  a  demand  (or  the 
maintenance  and  support  ot  thelunatlc 
after  his  fnnds  were  exhausted  up  to  the 
time  of  his  death,  and  for  burial  expenses. 
The  referee  disallowed  tlie  investment  in 
Confederate  bonds,  overruled  the  defense 
resting  on  the  compromise  t>f  the  former 
suit,  and  after  stating  the  account,  asset 
forth  In  Exhibit  Y  (o  his  report,  recom- 
mended that  the  plalntilthaTe  Judgment 
against  the  defendants  as  administra- 
trices of  Uriah  Crout  forthe  balance  there- 
in shown,  and  forthe  costs  of  this  case; 
but  it  does  not  appear  that  any  notice 
was  taken  of  defendants'  plea  of  plene 
Hdmiutstra  vit  prater.  To  this  report  de> 
fendants  filed  numeroos  exceptions,  and 
the  case  was  heard  by  hlH  honor.  Jndge 
WiTBEBSPOON.  who  rendered  Judgment 
overruling  all  of  the  exceptions,  and  con- 
firming the  report  except  cus  to  costs, 
which  he  adjudged  should  be  paid,  one- 
half  by  the  plaintiff,  and  the  other  half  by 
the  defendants.  From  this  judgment  de- 
fendants appeal  upon  the  several  grounds 
set  nut  in  the  record,  which,  as  stated  in 
appellants'  argument,  present  the  follow- 
ing matters  for  the  consideration  of  tbi» 
court:  "(I)  The  effect  of  the  former  suit  ' 
and  the  agreement  therein  upon  this  ac- 
tion, and  upon  the  heirs  of  Charles  Banks,  ' 
especially  George  L.  Banks,  thenext  frienil, 
and  his  heirs.  (2)  The  laches  of  Charles 
Banks  and  ot  other  partleB  nowlnterested 
in  this  action.  (S)  The  validity  ol  the  hi- 
vestment  In  Confederate  bonds;  and  hero- 
in the  competcnry*  as  evidence  In  this 
action,  of  tiiR  answer  of  the  committee  In  , 
the  former  suit,  touching  this  subject.  (4) 
The  statement  of  the  account;  and  herein 
of  Exhibit  Y  to  referee's  report,  the  scal- 
ing of  the  expenditures  during  the  war, 
and  the  value  of  the  maintenance  of  the 
non  compos  since  the  war.  (5)  The  coan- 
ter-claim.  (fi)  The  plea  of  plene  udmlvis- 
travit  prsPter." 

Firat,  then,  as  to  whether  the  former 
suit,  and  the  compromise  thereof,  can  op- 
erate as  a  bar  to  this  action.  It  seems 
that  on  the  Ist  of  July,  1860,  Charles 
Banks,  by  his  next  friend,  Oeor.^e  L. 
Banks,  who  was  his  brother,  Aled  a  bill  in 
the  court  of  equity  against  Uriah  Cront, 
as  committee,  calling  on  blm  to  account 
for  his  administration  ot  the  funds  be- 
longing to  tlie  estate  of  the  lunatic.  After 
the  pleadings  in  that  case  (conies  ul  which 
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are  embraced  Id  the  "case"  as  prepared 
for  armament  here)  were  made  up.  and 
after  some  testimony  had-  been  taken 
tberelDt  un  agreement  was  made  tor  the 
compromise  of  that  suit,  whereby  the 
Mame  was  to  be  discoDtlnaed,  and  TJrlab 
Crout  on  his  part  agreed  to  supply  the 
lunatic,  for  and  during  bis  natural  life, 
with  good  and  comfortable  clothing  and 
wholesome  food,  and  sncb  necessary  care 
and  attention  as  his  situation  required; 
wfaereapon  the  said  Uriah  wae  to  be  dis- 
charged from  any  farther  liability  on  Uc- 
connt  of  the  funds  received  by  him  on  ac- 
eonot  of  the  Innatlc.  The  term»  of  this 
agreement  were  reduced  to  writing,  and 
signed  by  George  L.  Banks  and  Uriah 
Crout  In  July  and  AuguBt,  1870,  and  an 
order  was  prepared,  tu  be  submitted  to 
court,  confirming  such  agreement,  to 
which  was  appended  tbe  written  consent 
of  the  complainant's  solicitor;  but  the 
order  was  never  signed,  never  having  been 
presented  to  the  court,  probably  because 
the  Judge  of  the  circuit  bad  been  of  counsel 
lu  the  cause.  The  lunatic  himself  being 
Inrapahle  of  contracting,  neither  he  nor 
bis  distributees  can  be  affected  by  sncb 
agreemrat,  unless  it  could  be  shown  that 
bis  next  friend  had  anthority  to  contract 
for  him.  We  are  not  aware  ot  any  au- 
tbority  which  recoguisee  tbe  power  ot  one 
who  has  assumed  the  office  of  next  friend 
of  a  lunatic  to  enter  Into  any  contract  or 
agreement  binding  upon  tbe  lunatic.  Ho 
may  Institute  suit  for  the  benefit  ot  the 
lunatic,  but  the  court  before  which  suit 
la  pending  la  charged  with  the  protection 
of  the  Interests  ot  the  lunatic,  and  it  alone 
could  anthoriEe  any  compromise  of  his  le- 
gal rights;  and  this  the  court  would  never 
sanction  unless,  after  full  inquiry,  it  was 
satisfied  that  such  a  course  was  best  for 
the  interests  ot  tbe  lunatic.  This  view 
was  manifestly  recognised  by  the  parties 
to  the  former  suit,  as  well  as  their  coun- 
Bel,  for  they  prepared  and  agreed  upon  an 
order  sanctioning  the  comprumlse,  but. 
unfortunately  for  the  defendants  in  this 
action,  such  order  never  was  Hlgned. 
Whether  it  would  or  would  not  have  been 
bisned  by  tbe  court  we  cannot  now  know 
with  any  degree  of  csrtalnty,  as  all  the 
testimony  in  that  case  is  not  before  ns. 
Bnt  from  what  Is  before  us  wo  think  the 
action  of  the  court  would  have  depended 
largely.  If  not  entirely,  upon  the  view 
whicb  It  might  take  of  the  Confederate 
transactions  of  the  committee;  especially 
of  the  propriety  of  the  investment  of  a 
large  portion  of  the  lunatic's  estate  In 
CoDfederate  bonds.  Our  remark  made 
above,  that  neither  the  lunatic  nor  bis  dis- 
trlbntees  can  be  affected  by  snch  agren- 
ment,  is  not  to  be  understood  as  prpjudglng 
the  question  whether  George  L.  Bankit,  or 
rather  bis  repreHentatlves,  he  having  died 
since  tbe  commencement  ot  this  action,  is 
estopped,  by  his  being  a  party  to  said 
asreement,  from  sharing  In  any  recovery 
that  may  be  had  against  tbe  defendants, 
or  even  as  Indicating  any  opinion  what- 
ever as  to  that  question.  Until  his  rep- 
resentatives are  made  parties,  that  ques- 
tion cannot  properly  be  considered ;  and, 
as  we  think  that  question  should  be  de- 
termined In  this  action,  provision  shuuld 


be  made  to  bring  them  In  as  parties.  For 
if  it  should  eventually  be  determined  that 
George  L.  Banks,  by  signing  that  agree- 
ment, Is  estopped  from  making  any  claim 
against  the  estate  ot  the  committee,  then, 
clearly,  whatever  would  otherwise  bA  his 
share  of  the  recovery  should  first  be  de- 
ducted from  any  amonnt  that  may  be 
established  In  this  action  before  any  judg- 
ment la  rendered  against  tbe  defendants 
herein.  It  Is  stated  In  tbe**case'*that  thl^ 
point  was  made  in  tbe  court  below,  but, 
so  far  as  we  can  discover.  It  was  not  dis- 
tinctly passed  upon,  and  the  failure  to  do 
ao  is  made  oneof  tbe  grounds  of  exception 
to  the  circuit  decree.  It  seems  to  us,  there- 
fore, that  the  decree  should  be  modified  la 
this  respect,  and  that  the  pleadings  should 
be  so  amended  as  to  bring  before  the  court 
the  parties  necessary  to  a  proper  determi- 
nation ot  this  question.  It  is  contended, 
howerer,  that,  Uriah  Crout  having  per- 
formed his  part  of  the  agreement  by  pro- 
viding for  the  comfortable  support  of  the 
lunatic  during  his  life,  his  estate  has  a 
right  to  claim,  in  equity  and  good  con- 
science, that  the  entire  agreement  shall 
now  be  carried  out  by  a  discharge  ot  the 
estate  ol  the  committee  from  any  further 
liability.  Bnt  It  will  be  observed  that,  un- 
til It  Is  made  to  appear  that  such  support 
was  provided  for  out  of  the  committee's 
own  funds,  which  involves  the  question 
whether  the  lunatic's  estate  bad  been  ex- 
hausted, Uriah  Crout  was  doing  no  more 
than  what  his  duty  as  committee  required 
ol  him ;  and,  as  we  shall  presently  see,  tbe 
lunatic's  estate  had  not  been  exhaasted, 
this  ground  cannot,  for  this  reason,  be 
sustained. 

As  to  the  dtffense  ot  laches,  we  agree 
with  the  referee  and  the  circuit  judge.  To 
say  nothing  of  the  tact  that  this  defense  Is 
not  set  up  In  the  answer,  we  sen  nothing 
in  tbeeuse  to  sustain  It.  Charles  Banks 
died  in  January.  1888,  and  this  action  was 
commenced  within  a  few  months  therft> 
after,  and  certainly  there  was  no  unrea- 
sonable delay  In  instituting  this  action. 
It  is  true  that  the  parties  who  might  ulti- 
mately be  entitled  to  an  Interest  in  the 
lunatic's  estate  might  poHslbly  have  Insti- 
tuted an  action  against  Uriah  Crout  to 
save  the  estate  ut  the  lunatic  from  waste 
or  destruction,  or  to  enforce  Its  applica- 
tion to  the  support  of  the  lunatic,  as  re> 
quired  by  the  terms  of  tbe  trust  which 
Crout  had  assumed;  but  this  could  only 
have  been  done  under  proper  allegations 
and  proofs.  So  far  as  we  can  see,  there 
were  no  grounds  upon  which  such  allega- 
tions could  have  been  made.  The  testi- 
mony shows  tliat  Croat  continued  to  dis- 
charge his  duties  faithfully  up  to  tbe  time 
ot  his  own  death,  and  made  provision  In 
bis  will  for  the  support  ot  the  lunatic  as 
long  as  be  might  live,  which  seems  to  have 
been  faithfully  carried  out.  There  la  no 
testimony  that  the  security  given  by  him 
had  become  impaired  by  the  sureties  on 
his  bond  becoming  insolvent,  and  his  own 
estate  seems  to  have  been  sufficient  to  en- 
able him  to  meet  any  balance  that  might 
remain  of  the  trust  fund,  after  the  trust 
terminated  by  the  death  of  the  lunatic. 
There  was  nothing  to  call  for  the  brings 
ing  of  such  an  action  as  Is  suggested,  ex- 
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ecpt  tbe  tact  that  Croat  cinlmed  by  hia 
retarne  tobavelnvested  $1,500  of  tbe  trnat 
fond  In  Confederate  bonda  io  1864,  and  tbls 
we  do  not  regard  as  suSlcient  to  require 
that  an  action  staonld  bare  been  brought 
wltbln  a  reasonable  time  tbereafter,  by 
parties  who  might  or  might  not  be  nltl- 
uiately  Interested  In  whatever  balance  of 
the  lunatic's  estate  mlgbt  remain  after  bla 
death,  at  tbe  peril  ol  brtng  ebiy^ed  with 
laches,  when  they  brought  their  action, 
alter  their  rights  had  benome  rested.  But, 
In  addition  to  this,  tbe  referee  finds  as 
matter  uf  fact  tbat  Grout  contlnned  to 
make  r^^lar  returns  down  to  and  Inelad- 
InK  the  year  1868.  copies  of  wbleb  are  set 
out  In  tbe'case,  "from  which  it  appears 
tliat  be  claimed  a  balance  dne  him  In  the 
retnm  for  1866;  nor  can  the  fact  that  an 
agreement  of  compromise  herein  before  re- 
ferred to  had  been  entered  into  between 
George  L.  Banks  and  Uriah  Crout.  In 
1870,  bare  any  effect;  for  tbls.  It  known  to 
the  papttes  altlmattfy  interested,  would 
be  accompanied  with  the  bnowledse  that 
aneh  agreement  bad  never  been  sanetltnied 
by  tbe  conrt,  and  was  therefore  not  blnd- 
ing. 

Next,  as  to  tbe  ratidlty  ol  the  Invest' 
ment  in  ConfMerate  bonds,  and,  as  pre* 
Umlnary  or  incidental  thereto,  the  ques- 
tion as  to  the  competency  ol  tbe  answer 
of  Crout  in  the  former  case  as  evidence 
In  this  case.  WbUe  we  ajcree  vr\ttt  tbe 
Tiew  taken  of  thto  qnestlon  by  tlie  referee 
and  the  circuit  Judge,  yet  we  refcard  Has 
scarcely  a  practical  question  in  this  case; 
for  it  seems  to  uh  that  all  tbe  evidence  fur- 
Dished  bythe  aB8wer,so  far  as  this  invest- 
ment la  concerned,  la  contained  In  the  re- 
tume  of  Croat,  which  were  received  with- 
out objection.  Recurring,  then,  to  tbe 
main  qnestdon,  we  do  not  tbink  this  in- 
vestment can  be  approved.  Croat  re* 
eelved  tbe  money  of  bis  ward  on  or  about 
tbe  lat  of  January,  1857,  and,  In  the  ab- 
sence of  any  testimony  whatever  tending 
to  show  tbat  be  ever  invested  it  In  any 
way  prior  to  1864,  we  are  twund  to  con- 
clude that  he  retained  it  in  bis  own  hands. 
This,  though  a  technical  breach  of  trust, 
as  It  la  termed  by  Warduw,  C,  In  his 
circait  decree  In  Spear  v.  Spear,  11  Bich. 
Eq.,  at  page  188.  did  not  necessarily  in- 
volve any  moral  delinquency  wbatever. 
Indeed,  under  the  then  latest  utterance  of 
the  highest  Judicial  tribunal  In  this  state, 
in  the  rase  of  Sweet  v.  Sweet,  Speer,  Bq. 
809,  anch  a  coarse  was  not  only  approved, 
but  rather  recommended.  It  is  trne  that 
tbe  reasoalng  of  Chat  case  was  disap- 
proved ia  tbe  aubaeqaent  caaeol  Spear  v. 
Spear,  supra,  which,  however,  was  not 
faetird  until  January,  1857i  but  when  de- 
cided does  not  appear,  aa  it  was  not  cus- 
tomiiry  at  that  time  to  give  the  daten  of 
the  tillug  of  opinions.  It  dons  appear, 
however,  tbat  tbe  volame  eontalolng  the 
last-mentioned  case  was  not  published  un- 
til 1868.  It  Is  very  obvioua,  therefore, 
that  Crout  cuuld  not  poaalbly  have  been 
influenced  by  what  waa  aaid  In  the  last 
ease,  In  the  diapoaltion  uf  the  money  when 
herecelved  it.  Atall  even bt, the undlaputed 
facta  remain  that  he  received  the  money 
in  January,  IS.^7,  and  he  never  claimed  to 
have  Invested  it  In  any  way  until  1S64. 
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Even  In  his  answer  to  the  former  ease,  be 

makes  no  such  claim.  In  tbe  face  of  the 
fact  that  there  is  no  evidence  whatever 
that  Croat  had  ever  made  any  other  in- 
vestment, and  In  view  of  the  fartlier  fact 
that  alttaougb  he  made  regular  returns  he 
never  even  claimed  that  he  bad  made  any 
investment  of  bla  ward's  fuuda  until  1864, 
and  that  lie  entered  tbe  investment  now 
lit  question  apon  his  next  return,  we  do 
not  see  how  it  Is  possible  to  donbt  that 
the  trnat  fund  had  been  retained  in  his 
own  bands  up  to  tbat  time.  Tbls  being 
ao,  when  Crout  received  the  trust  fund  in 
January.  1857,  be  became  a  debtor  to  the 
estate  ol  tbe  lanatte»  and  continued  to  be 
so  uotilsachdebtwas  properly  discharged. 
The  practical  question,  therefore,  ia 
whether  a  trustee,  becoming  Indebted  to 
the  trust-estate,  in  gold  or  its  equivalent, 
in  1867,  could  properly  discbarge  such  In- 
debtedness, by  paying  tbe  amount  tbere- 
ot  to  himself  In  1864,  in  a  depreciate  cur- 
rency. To  the  question  thas  stated  there 
ean  be  but  one  answer.  Confederate 
treasury  notes,  though  need  as  money, 
never  real^  acquired  alegal  character  as 
such.  Such  a  debt,  therefore,  could  not 
legally  be  discharged  with  Confederate 
treasury  notes,  except  by  tbe  creditor  con- 
senting to  ree^ve  them  as  monej,  wbm, 
upon  the  principle  tbat  anything  re- 
ceived by  the  creditor  as  payment  shall 
operate  as  such,  the  debt  might  be  thus 
discharged.  Bat  this  principle  cannot  be 
applied  to  tbe  present  case,  tor  tbe  com- 
mittee oeeupled  the  position  of  both 
debtor  and  creditor,  and,  as  tbe  principle 
really  rests  upon  tbe  agreement  to  receive 
aucb  depreciated  currency  as  payment,  it 
could  not  apply  In  a  caee  where  no  such 
agreement  was  possible,  for  tbe  reason 
tbat  tbe  two  partiea  neeeasary  tu  make 
Ml  agreementwere  wanting,— the  commit- 
tee could  &ot,aa  debtor,  make  such  agree- 
ment with  blmaelf  aa  creditor.  While, 
therefore,  we  can  very  readily  understand 
bow  a  trustee  might  be  Justified,  under 
proper  drcumstances,  in  receiving  from 
another  Confederate  treasury  notes  in 
payment  of  a  debt  due  to  the  trust-estate, 
even  when  contracted  on  a  gold  baids,  we 
do  not  see  how  lie  could  be  Jaetlfled  in  re- 
ceiving from  himself  payment  of  each  a 
debt  in  that  kind  of  currency,  farther 
than  what  was  necessary  for  the  immedi- 
ate exigencies  of  the  trust-estate.  While, 
therefore,  tlie  committee  may  be  Justifled 
in  receiving,  even  from  hlmsellf,  su  much 
aa  was  necessary  lor  tbe  comfortable  sup- 
port of  the  lunatic,  in  Confederate  cur- 
renf*y,  from  the  necessity  of  the  case.  Inas- 
much aa  the  evidence  show 9,  and  the  ref- 
eree ao  finds,  that  auch  currency  waa  the 
only  one  in  use  In  thla  state  from  laC  Jan- 
uary, 1862,  to  let  of  May,  1865;  yet  there 
was  no  aucb  necessity  to  Justify  the  receipt 
of  Anything  more.  We  agree,  therefore, 
with  tbe  referee  and  circuit  judge  tbat  the 
alleged  Investment  in  Confederate  bonds 
cannot  be  sustained. 

The  fourth  matter  presented  by  tbe 
counsel  in  behalf  of  appellants  for  thecoD- 
elderation  of  thla  court  Involves  three  in- 
qutrieB:  (1)  As  to  the  correc^tness  of  the 
figures  in  the  account  aa  stated  by  the  ref- 
eree, and  tbe  alleged  omission  to  allow 
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commissions  on  the  expeDdltoree  for  1863, 
and  on  the  Interest  whlrh  accrued  to  date 
of  report.  (2)  Aft  to  scallnK  the  expend- 
ItareedDrinR  the  war.  (3)  Aatothe  value 
of  the  malntennnee  of  the  lunatic  since  tbe 
war.  Ab  to  the  fint,  we  find  It  dlfflenlt  to 
ascertain  with  certainty  whether  there  Is 
any  error  In  the  flgares  or  in  tbe  omission 
nf  credit  for  commteslons,  owing  to  the 
condensed  form  In  which  the  account  Is 
stated,  and,  at  the  case  will  be  recommit- 
ted to  the  referee  for  another  purpose,  the 
partkis  will  be  allowed  to  show,  It  they 
can,  any  errors  in  the  fibres  or  any  omis- 
sions of  credit  tor  commisaions.  As  to  the 
second  Inquiry,  it  seems  that  the  referee 
only  scaled  tbe  excess  of  tbedisbursements 
la  1863, 1SB4,  and  tbe  first  four  months  of 
tbe  year  18(^,  OTer  and  above  the  interest 
for  those  periods,  and  In  this  we  do  not 
see  that  there  was  any  error.  TheM  dis- 
bursements were  made  In  Confederate  cur- 
rency, and  the  prices  paid  for  arUcles  fur- 
nished the  lanatle,  as  shown  by  the  re- 
turns of  the  committee,  are  quite  sufficient 
to  Justify  the  course  which  the  referee  pur- 
sued. The  third  Inquiry  presents  only  a 
qnestlon  of  fact,  upon  vrbich  there  was 
cunfllcllDg  testimony, and,  under  the  well- 
settled  rule,  tbe  conclusion  adopted  by 
the  referee,  and  concurred  in  by  the  dr- 
cnit  Judge,  cannot  be  disturbed.  As  to 
tbe  coaoter«taim,  it  follows  oeeessarlly, 
from  what  has  been  said,  that  there  was 
no  error  In  dlsallowlnic  It,  except  so  far 
as  tbe  burlid  expenses  are  cunoemed,  and 
they  are  more  properly  allowed  by  the 
referee  as  a  credit  on  the  account  as  stated 
by  him. 

The  only  remaining  Inquiry  Is  as  to  the 
plea  of  pleoe  etdmtaiatntrit  paeter.  So  far 
as  w«  can  discover,  this  matter  has  not 
been  distinctly  passed  upon  either  by  the 
referee  or  tbe  circuit  iudge.  In  this  w« 
think  there  was  error;  for.lf  tbe  defendants 
can  sustain  this  plea,  anyjodfcment  which 
may  be  rendered  aaralnst  them  should  be 
sabject  to  such  pliM.  It  seems  to  us, 
therefore,  that  the  ease  should  l>e  recom- 
mitted to  the  referee  for  tbe  purpose  of 
havlnff  tbe  Issues  ral»ed  by  that  plea 
passed  upon.  The  Judgment  ol  this  court 
Is  that  the  Judftment  of  tbe  circuit  court, 
except  as  modified  herein,  be  affirmed, and 
that  the  ease  be  remanded  to  that  court 
forthepurpose  of  such  further  proceedings 
as  ID  ay  be  necessary  to  carry  out  the  views 
bereln  annonaeed. 

McGowAN,  J.  I  concur. 


EBArOH  V.  MCLLDTAX. 

(Suvreme  Court  of  StneA  CaroHma.  Sept  Ifl, 
1891.) 

Taxatioh  —  Bum  or  LxTn>  wor  NoH-F&Tmsv— 
PsBssqinsiTss  —  Bxwjunoir  asauist  Pnuos- 

AlAT. 

Acta  0. 1880,  a7St  880,  H9. 10,)  provlditw 
tlut,  when  the  *'luu  obarged  against  any  prop- 
erty* slisll  not  be  paid  on  a  oeruin  day,  the 
eountj  treasarer  shall  oollect  the  same  by  dl8< 
tress  <v  otherwise,  and  that,  if  soch  taxes  shall 
not  he  paid  or  collected  on  a  oertaia  other  day, 
''then  toe  same  sliall  be  treated  as  dellagDeat 
taxes  OB  svoh  real  and  peraoaal  property, "  and 
ahftll  be  oolleotfld  by  sue  of  such  ptDpenrty  as 
bereiBsfler  pnaerlbad;  and  provldlns  that  "all 


persona!  property  sabject  to  taxation  shall  be 
liable  to  distress  for  the  payment  of  taxes  here- 
under;" and  that,  after  any  taxes  beoome  dae, 
tbe  county  treasurer  toay  distrain  sufficient  per- 
sonal property  to  pay  the  same,— requires  the  la- 
snuice  of  an  execution  against  tbe  personal  prop- 
erty of  a  defaulting  tax-payer,  and  a  return  of 
nuUa  bona,  as  an  essential  prereqaisite  to  the 
Bale  of  land. 

Appeal  from  common  pleas  circuit  court 
of  fierl£eley county;  Waluacb.  JudKe. 

Trespass  by  D.  G.  Gbaugh  against  A.  J. 
Mulllijax.  There  was  judgment  for  de- 
fendant, and  plaintiff  appeals.  Hereraed. 

Robert  J.  Kirk,  for  appellant.  L. 
Moultrie  Mordeoai  and  Barke  for  re- 
spondent.  . 

McIvER,  J  The  plaintiff  brought  this 
action  agalnnt  the  defendant  to  recover 
damages  for  certain  trespasses  alleged  to 
have  been  committed  by  blm  un  a  tract  of 
land  claimed  by  the  plaintiff.  The  defend- 
ant, in  addition  to  a  KOieral  denial,  set  up 
title  In  blfoself  to  aald  land,  acquired  at  a 
tax-sale  made  on  6tta  February.  18K2.  At 
the  trial  It  was  admitted  that  plalattfl 
had  title  up  to  tbe  time  of  tbe  tax-sale, 
and  It  was  "proved  that  evM-y  step  re- 
quired tobetatEeo  by  the  various  curts  of 
the  general  assembly  of  the  state  for  tbe 
proper  carrying  out  of  delinquent  land 
sales  was.  In  this  Instance,  strictly  com- 
piled with,  tbe  only  ezeeption  thereto 
elalDHd  by  thr  idalntlir  beiiiir  that  tlwre 
was  nu  iasnanee  of  the  tax  execution,  nor 
a  return  of  nuilA  honai  tbeneoa, — tbe  de> 
fendant  claiming  that  neither  was  neces- 
sary, and  that,  even  If  It  were,  the  testi- 
mony showed  that  tbe  same  bad  been 
practically  eompHed with.*  The  forego- 
ing extract  from  the  "case"  Is  followed  by 
tbe  testtmoay  relied  on  to  show  that  tbe 
alleged  requirement  in  reference  to  the  Is- 
suing and  return  of  tbe  execution  had  been 
practically  complied  with.  Bat  as  the  cir- 
cuit Judge  held, and  so  instructed  the  Jury, 
that  the  IsHUtng  of  an  execntlon  was  not 
necessary  to  the  validity  erf  the  title  set 
up  by  defendant,  be  made  no  ruling,  and 
submitted  no  question  to  tbe  Jory,  as  to 
whether  the  alleged  requirement  of  an  ex- 
ecution and  return  thereon  had  becm  prac- 
tically complied  with,  and,  therefore,  that 
matter  cannot  be  considered.  The  circuit 
Jndge  having  instructed  tbe  jury  as  above 
indicated,  they  found  a  verdict  In  favor  of 
defendant,  and  plaintiff  appeals  upon  the 
■everaJ  grounds  set  out  In  the  record, 
which  practically  malce  but  two  questions: 
(1)  Whether  the  Judge  erred  In  chariring 
the  Jury  upon  the  facts;  (2)  whether  thm 
was  error  In  holding  that  the  Issuing  and 
return  of  an  execution  was  an  essential 
prereqaisite  to  the  validity  of  the  tax-sale. 

The  first  question  presents  but  little 
difficulty,  and.  Indeed,  was  not  discussed 
In  the  argument  here  by  appellant's  coun- 
sel. It  is  very  manifest  from  a  considera- 
tion of  the  whole  chaise  tha  t  tbe  constitu- 
tional provision  was  nut  violated,  but,  on 
the  eontrary,  every  question  of  fact  was 
fully  and  fairly  left  to  tbe  Jury.  The  ut- 
most that  can  be  said  Is  that.  In  Lboss 
portions  of  the  charge  In  which  error  is 
Imputed  by  tbe  exceptlonf*.  the  Judge  sim- 
ply repeated  to  the  Jury  certain  undisput- 
ed facts,  and  this  certainly  was  no  vlolSr* 
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tion,  either  Inspirit  or  letter,  of  the  con- 
Btltutiunal  provision. 

The  real  controverey  arises  ooder  the 
second  question.  There  can  be  no  doubt 
that,  before  a  man's  land  can  be  lawfully 
sold'  tor  the  non-payment  of  taxes,  every 
step  reqaired  to  be  taken  by  the  law  au- 
MiorizlDK  such  sale  must  be  shown  to 
have  been  taken;  In  other  words,  the 
mode  prescribed  by  the  etatate  must  be 
followed  in  every  particular.  This,  indeed, 
is  conceded,  and  therefore  the  practical 
qutistlon  In  this  caseiswhetber  the  IssuIok 
of  an  execatlon  or  warrant  against  the 
liersonal  property  of  the  defaulting  tax- 
payer and  a  return  of  nulla  bona,  thereon 
Is  an  essential  prerequisite  to  the  exercise 
of  the  right  to  sell  land  or  offer  It  for  sale 
at  a  delinquent  land  sale.  This  depends 
upon  the  construction  which  should  be 
given  to  the  terms  of  theact  of  1880,  (17  St. 
880.)  under  which  the  tax  in  this  case  was 
levied,  more  especially  the  ninth  and  tenth 
sections  of  that  act.  Sectlou  9  provides,  ro 
far  as  the  matter  under  cousidcration  Is 
coDcemed:  "That  when  the  taxes  and 
asseesmeutB,  or  any  portion  thereof, 
charged  against  any  property  •  »  • 
shall  not  be  paid  on  or  before  the  Slst  day 
of  October.  1881,  the  oounty  treasurer 
Shalt  proceed  to  collect  the  same  by  dis- 
tress or  otherwise,  as  now  proscribed  by 
law;  •  •  •  and  If  the  amount  of  such 
delinquent  taxes,  asaeeaments,  and  penal- 
ties Hhall  not  be  paid  on  or  before  the  fif- 
teenth day  ol  November,  1881,  or  be  col- 
lected by  distress  or  otherwise,  then  the 
same  shall  be  treated  as  delinquent  taxes 
on  such  real  aud  personal  property,  and 
shall  be  collected  by  sale  of  such  real  aud 
personal  property,  as  hereinafter  pre- 
scribed.'* Su  much  of  section  10  as  Is  ap- 
plicable to  the  present  case  reads  as  fol- 
lows: "All  personal  property  subject  to 
taxation  shall  be  liable  to  distress  andsale 
fur  the  payment  of  taxes  and  assessments 
berennder;  and  at  any  time  after  any 
taxes-  or  assessments  shall  become  due, 
according  to  the  provisions  of  this  act. 
the  county  treasurer,  by  himself  or  deputy, 
may  distrain  sufficient  personal  property 
of  the  party  against  whom  such  taxes  or 
assessments  are  charged,  II  the  same  can 
be  found  In  his  connty,  to  pay  the  taxes  or 
assessments,  so  due,  with  any  penal^ 
charged  or  f^argeable  thereupon,  and  the 
costs  that  may  accrue;**  and,  after  adver* 
tlsing  the  same  for  the  time  and  In  the 
manner  prescribed,  proceed  to  sell  the 
same,  or  so  much  thereof  as  may  be  neces- 
sary, unless  said  taxes.  asseaBmenta,  penal- 
ties, and  costs  are  paid  before  the  day 
appointed  forthesale.  From  an  examina- 
tion of  these  two  sections  It  seems  to  us 
that  before  any  real  eatate  can  be  sold  at 
a  delinquent  land  sale,  besides  other  re- 
qnii*ement8,  which  may  not  be  mentioned 
here,  as  It  is  conceded  that  all  the  other 
requirements  were  complied  with,  an  un- 
sncceesTul  effort  must  have  been  made  to 
enforce  the  payment  of  the  taxes  on  the 
land  by  distress  and  sale  of  the  personal 
property  of  the  defaulting  tax-payer;  aud 
this  can  be  beet  evideoiced  by  Issuing  an 
execution  against  the  personal  property, 
and  shotvlng  that  It  had  been  returned 
auUa  boua. 
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It  will  he  observed  that  aeetlon  9  pro- 
vides that  when  the  taxes  "charged 
aicalnst  any  property"  (which  Includes 
real  as  well  as  personal  property)  shall 
not  be  paid  on  the  day  specified,  the  coun- 
ty treasurer  is  Imperatively  required  to 
proceed  to  collect  the  same,  by  distress  or 
otherwise,  as  now  pi-escrlbed  by  law. 
The  language  is  ">5Aa/7  proceed  to  collect 
the  same,  by  distress,"  etc. ;  and  the  sec- 
tion proceeds  to  declare  that,  \l  such  taxes 
shall  not  be  paid,  "or  be  collected  by  dis- 
tress or  otherwise,  **  on  or  before  a  certain 
other  time  specified,  "tbea  the  same  shall 
be  treated  as  delinquenttaxes  on  snch  real 
and  personal  property,  and  shall  be  cot- 
lectea  by  sale  of  such  real  and  personal 
property,  as  hereinafter  prescribed. "  The 
use  of  the  word  "  then  "itallclEed  In  the  ex- 
tract of  the  section  Just  quoted  is  very  sig- 
nificant, for  It  necessarily  Implies  that  the 
legislature  intended  that  when  taxes  were 
unpaid  upon"jtay  property,"whetberreal 
or  persunul,  the  first  step  which  the  coun- 
ty treasurer  was  required  to  take  was  by 
distress,  and  if  that  failed,  then  (not  be- 
fore) the  laud  could  be  placed  on  the  delin- 
quent list,  and  offered  for  sale  as  delin- 
quent land.  It  is  true  that  there  is  an 
omission  In  this  section  to  declare  In  ex- 
press terms  that  personal  property,  and 
not  real  estate,  shall  be  distrained,  but 
this  omlBslon,  more  apparent  than  real, 
iB  supplied  by  the  terms  of  the  very  next 
section,  which  authorises  the  connty 
treasurer  to  distrain  sufficient  personal 
property  to  pay  the  taxes  and  assessments 
levied  under  that  act;  and  there  la  no 
provision,  either  In  this  section  or  In  any 
other  act, so  tar  as  we areinformed, passed 
since  the  adoption  of  the  present  system, 
which  authorizes  a  distraint  of  real  es- 
tate, It,  indeed,  such  a  term  can  be  prtf>p- 
erly  applicable  to  that  species  of  proper- 
ty. So  much  of  section  10  as  relates  to 
this  matter  reads  astoUows:  "All  person- 
al property  subject  to  taxation  shall  be 
Uable  to  distress  and  sale  for  the  pay- 
ment of  taxes  and  assessments  bereuadet; 
and  at  any  Ume  after  any  taxes  or  assess- 
mentB  shall  become  due  according  to  the 
provisions  of  this  act,  the  county  treas- 
urer, by  himself  or  deputy,  may  distrain 
sufficient  pei'sonal  property  of  the  party 
against  whom  sack  taxes  or  assessments 
are  charged,  if  the  same  can  be  ti»nnd  in  bis 
connty,  to  pay  the  taxes  or  assessments 
so  due, "etc.;  going  on  to  provide  how 
and  when  the  personal  property  dis- 
trained may  be  sold.  It  seems  to  us  that 
the  words  "  hereunder, "  "  any, "  and 
"such,"  which  we  have  italicised  In  this 
quotation  from  the  section,  show  very 
clearly  that  the  inten  tion  was  to  author- 
ize the  enforcement  ol  the  payment  of 
dsy  taxes  levied  under  that  act,  whether 
upon  real  or  personal  property,  by  dis- 
tress and  sale  of  personal  property.  The 
explidt  declaration  contained  In  the  sec- 
tion IB  that  all  personal  property,  except 
such  as  may  be  exempt  from  taxation, 
Bhall  be  liable  to  distress  and  sate  for  tbe 
payment  of  taxes  and  assessments  benan- 
Oer;  which  maHt  necessarily  mean  either  un- 
der that  section,  or  under  the  act  In  which 
the  section  is  embraced.  It  cannot  mean 
tfaeformer.for  there  are  no  taxes  orassesit- 
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ments  levied  by  that  eectlon;  and  there- 
fore It  miiBt  mean  the  latter,  as  there  are 
taxes  aud  aBBoraments  levied  under  the 
act.  But  the  lanjcua^e  following  makeit 
this  more  plain,  where  It  la  provided  that 
"after  aj]X  taxes  or  aftaeasmeDtB"  shall  be- 
come due  according  to  the  prnvlsions  of 
this  Bct,  the  county  treasurer  •  •  • 
may  distrain  eutBcient  personal  property 
of  the  party  aj^alnst  whom  such  taxes  or 
asseHsmenCa  are  charged  *to  pay  thesanie, 
— shows  beyond  all  dispute  that  the  pur- 
pose was,  not  to  mahe  the  personal  prop- 
erty of  the  deraaltinfCtax-payer  liable  only 
for  the  taxes  on  that  species  of  property, 
but  to  make  it  liable  for  any  taxes  as- 
aessed  under  the  provisions  of  the  act. 
which  embraced  real  as  well  a.s  personal 
property  as  subjects  of  taxation.  It 
seems  to  ns  that  the  true  eonstrnctlon 
of  the  ninth  section  of  the  act  Is  that, 
when  taxra  upon  any  property, either  real 
or  personal,  are  unpaid  on  the  day  ap- 
pointed (or  that  purpose,  theeounty  treas- 
urer must  first  proceed  to  enforce  pay- 
ment by  distress,  and,  If  that  mode  proves 
unaTalUnK  by  a  day  specified,  tbea,  and 
iiot  before,  the  land  may  be  placed  on  the 
delinquent  land  list,  and  disposed  of  as 
provided  by  law,  and  that  the  purpose  of 
section  10  was  to  declare  what  lilnd  of 
property — personal  property — should  be 
liable  to  distress  and  sale  for  the  non- 
payment of  taxes,  whether  assestied  upon 
either  real  or  personal  property.  The 
scheme  of  the  tax  laws  seems  to  be  that, 
in  enforcing  the  payment  of  taxes  upon 
any  speclps  of  property,  the  personal  prop- 
erty of  the  deraaltinfc  tax-payer  must 
first  be  exhausted  before  the  sovereign 
rijffht  to  sell  the  land— perhaps  the  home- 
stead—can be  exercised.  This  dues  not  In 
any  way  interfere  with  the  statutory  pro- 
vision that  taxes  shall  be  a  first  Den  upon 
the  property  taxed, forwlthout  impairlog 
the  force  and  effect  of  such  lien  It  Is  en- 
tirely competent  for  the  legislature  to  re- 
quire that  resort  shall  first  be  had  to  the 
personal  property.  It  la  well  settled  that, 
while  it  is  the  duty  of  executors  or  admin- 
istrators to  pay  a  mortgage  debt  out  of  the 
personal  property,— that  being  the  prima- 
ry fund  for  the  payment  of  debts,— to  the 
relief  of  the  mortgaged  premises,  yet  that 
does  not  Impair  the  lien  of  the  mortgage 
on  the  land  covered  by  it,  which  may  still 
be  resorted  to  If  the  primary  fund  be  la- 
sufficient.  See  Wilson  v.  McCounell,  9 
Rlcb.  Eq.  500,  and  the  cases  therein  cited, 
as  well  as  Henagan  v.  Hurllee,  10  Rich. 
Eq.  285.  So  here,  while  section  170  of  the 
General  Statutes  gives  the  state  a  lien 
on  the  property  for  the  taxes  assessed  up- 
on it,  yet  the  law,  as  we  have  seen,  pro- 
viding that  r«iort  must  first  be  bad  to 
the  personal  property,  does  not  Impair 
the  lien  on  the  particular  property  upon 
which  the  taxes  are  assessed,  which  may 
still  be  enforced  It  the  primary  fund  shall 
prove  Inanfflclent.  It  seems  to  as,  there- 
fore, that  the  clrcalt  Judge  erred  In  In- 
etracting  the  Jury  that  the  issuing  of  an 
execution  was  not  an  essential  prerequl- 
Bite,  and  thus  practically  withdrawing 
from  the  Jury  the  question  whether  this 
requirement  had  been  complied  with.  The 
Juflgment  of  this  court  is  that  the  Judg- 


ment of  the  circuit  court  be  reversed,  and 
that  the  case  be  remanded  to  that  court 
for  a  new  trial. 

McGoWAN,  J.  I  concur. 


McLdrb  v.  Melton  et  at. 

In  re  Habuin. 

(Supreme  Court  of  SoiUA  Carolina.   Sept  1^ 
1691.) 

SnBsooATios — Limitation  or  Aotioni  —  Claius 

AGAINST  DeCEDBNTS. 

1.  A.  sold  real  estate  to  B.,  with  ^neral 
warranty,  reoelviog  therefor  four  sealed  notes, 
secured  by  mortgage.  At  maturity  A.  surren- 
dered the  Dotei  and  mortffage  in  oonsideration  of 
B.'B  unsealed  agreement  to  pay  a  judgment 
against  A.,  which  was  a  lien  on  the  land  when 
sold.  B.  aid  not  pay  the  Judgment,  and  after- 
wards made  a  voluntary  conveyance,  with  war- 
ranty, to  trustees  for  the  benefit  of  his  wife  and 
childreu.  The  trustees  conveyed  without  war- 
ranty to  plsioitfT,  who  in  turn  sold  the  premises 
with  warranty,  and  afterwards  paid  the  Judg- 
meat  in  exoneration  of  his  covenants.  Held,  that 
plaintiff  was  not  entitled  to  be  subrogated  to 
rlffhts  of  the  Judgmeut  credits  against  B. 'ses- 
tets, nor  to  the  rights  of  A.  's  estate  against  it, 
since  he  did  not  pay  the  Judgment  for  the  benefit 
of  A.  's  estate,  but  Id  performance  of  his  own 
covenants. 

2.  Nor  could  be  set  up  the  mortgage  against 
B.'s  estate,  since  it  was  alien  onlyon  the  ^uilo- 
ular  property  It  covered. 

A.  Fiaintifr  had  no  claim  under  the  agreement 
between  A.  and  B.  for  the  payment  of  the  Judg- 
ment, since  he  was  neither  the  assignee  of  A. 
nor  the  holder  of  tbe  judgment. 

4.  An  order  enjoining  creditors  from  prose- 
cuting actions  at  law  against  u  estate,  and  Ax- 
ing a  time  for  proving  their  claims  In  the  action 
in  which  the  injunction  was  granted,  wilt  not 
suspend  the  running  of  the  statute  of  limitations 
aorainst  a  creditor  who  brings  suit  on  a  simple 
cootraot  olalm  more  than  six  years  after  the  Ums 
so  fixed. 

Appeal  from  common  plea?  circuit  court 
of  Chester  county ;  Wali^acie,  Judge. 

Action  by  John  J.  McLure.  admlnlatra- 
tor  of  George  W.  Melton,  againat  Marga- 
ret A.  Melton  and  others  to  marshal  the 
assets  of  the  estate.  W.  Uolmes  Hardin 
afterwards  filed  a  petition  in  the  cause, 
setting  up  a  claim  against  the  estate. 
The  court  dismissed  hla  petition,  and 
Hardin  appeals.  Affirmed. 

After  hearing  the  evidence  the  court  ren- 
dered the  following  decree*  "The  cause 
entitled  J.  J.  McLure,  administrator  of 
George  W.  Melton,  was  instituted  by  the 
administrator  against  M.  A.  Melton  and 
others  to  facilitate  the  settlement  of  the 
estate  of  O.  W,  Melton,  which  was  Insolv- 
ent Creditors  of  the  estate  were  enjoined 
from  proceeding  againat  It  save  through 
that  action,  and  were  required  to  estab- 
lish their  demands  In  it.  W.  Holmes  Har- 
din claims  to  be  a  creditor  of  the  estate, 
and  seeks  by  this  petition  to  be  allowed 
to  establish  his  demand.  The  facts  upon 
which  petitioner  supports  his  demands 
are  as  follows:  On  the  26th  November, 
ivffT,  C.  D.  Melton  sold  and  conveyed  to  O. 
W.  Melton  a  dwelling-huase  and  land  ad- 
jacent for  a  large  sum  of  money.  Notes 
were  executed  by  G.  W.  Melton  to  C.  D. 
Melton  for  the  purchase  price,  and  these 
notes  secured  by  a  mortgage  of  tlie  prem- 
ises.  When  the  note  which  had  the  long- 
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cat  tltoe  to  run  matared  G.  D.  and  G.  W. 
Melton  liud  a  settlement  on  25th  Novt^ni- 
ber,  1871.  It  was  agreed  that  G.  W.  Mel- 
ton Bboitld  assume  the  payment  of  several 
Judgments,  whluh  had  been  obtained 
against  C.  D.  Melton  prior  to  the  convey- 
ance of  the  houap  and  land  to  G.  W.  Mel- 
ton, and  which  were  Hens  cpon  the  prop- 
erty, and  which  In  the  aggregate  were 
about  eqnal  In  amount  to  the  aggregate 
snm  due  upon  G.  W.  Melton's  notes.  Up- 
on this  understandingthenotes  iand  mort- 
gage of  G.  W.  Melton  were  canceled  and 
given  up  to  hlm.  G.  W.  Melton,  in  pursu- 
ance of  this  agreempnt,  paid  all  tbn  Judg- 
ments which  were  Hens  upon  the  land  save 
onct  known  as  the  'Wright  Judgment.* 
That  Judgment,  at  the  time  the  others 
were  paid,  was  in  litigation.  Its  validity 
as  a  lien  being  in  controver«y.  Its  valid- 
ity as  a  lien  was  Anally  established.  It 
was  obtained  15tb  November,  18S7.  In 
the  mean  time  the  honse  and  land  bad 
been  conveyed  by  G.  W.  M^ton  to  trns- 
tees,  with  warranty,  in  trust  for  tils  wife 
and  children.  O.  W.  Melton  died  insolv- 
ent, and  bad  not  paid  the  Wright  Judg- 
ment.  The  trustees  who  had  the  title  to 
the  property  asked  and  obtained  leav« 
of  the  conrt  to  sell  It  with  n  view  of  mak- 
ing a  more  advantageous  Investment  fur 
the  ceatata  que  truatoBt.  At  the  sale  that 
ordered  the  petitioner  here,  W.  Holmes 
Hardin,  became  the  purchaser  lor  the  sum 
of  $5,000.  In  a  little  more  than  a  year  aft- 
er his  purchase  he  sold  to  another  for  the 
sum  ol  96,000.  All  this  while  the  Wright 
Judgment  was  in  litigation,  and,  as  before 
said,  its  validity  and  as  a  lien  upon  this 
house  and  land  was  Anally  established. 
AU  the  time  of  them  traoalers  this  Jndx- 
ment  had  been  of  record  In  the  reclstcra 
offlce  of  Chester  county,  and  npoDtheflnat 
determination  of  the  contest  aa  to  It  Vf. 
Holmes  Hardin's  vendee,  James  C.  Har- 
din, (who  had  It  under  a  warranty  deed 
from  W.  Holmes  Hardin,)  was  In  poasee- 
alon.  After  further  litigation,  which  need 
not  be  set  out  here,  the  Wright  Ju(^- 
ment  was  leried  upon  the  boose  and 
land.  W.  Holmes  Hardin  was  Informed 
by  bis  v«idee  that  he  reated  upon  hia 
warranty ;  and  because  there  was  no  far^ 
ther  ground  of  resistance  W.  Holmes 
Hardin  paid  to  the  sheriff  ol  Chester  coun- 
ty the  amount,  principal,  interest,  and 
costs,  ol  the  Wright  Judgment,  and  thus 
made  good  his  warranty  to  JameeC  Har- 
din. W.  Holmes  Hardin  claims  upon  this 
state  of  facta  that  he  is  a  creditor  of  the 
estate  of  G.  W.  Melton,  and  that  he 
ebuuld  be  allowed  to  set  up  both  the 
mortgage  of  G.  W.  Melton  toG.  D.  Melton 
and  the  Wright  Judgment,  which  he  has 
paid.  The  force  of  the  mortgage  of  G. 
W.  Melton  to  C.  D.  Melton  related  onJy  to 
the  bouse  and  land  upon  whii^h  It  was  a 
lien.  To  restore  to  it  now  all  the  force  It 
erer  bad  would  not  aid  petitioner  In  the 
collection  of  a  claim  against  G.  W.  Mel- 
ton's estate,  tor  It  would  not  conatltute 
a  Hen  upon  any  property  ot  that  estate. 
The  same  may  be  aaid  of  tfae  Wright  judg- 
ment. That  was  a  Judgment  against  C. 
I>.  Melton,  obtained  In  a  proceeding  to 
which  O.  W.  Melton  was  not  a  party. 
The  doctrine  of  subrogation  cannot  im- 


part new  and  enlarged  scope  to  instm- 
ments,  but  only  prevent  extiugulehmeot 
in  support  of  an  equity.  It  Is  the  reloca- 
tion to  another's  right;  nor  Is  the  rlgtit 
enlargeti  by  the  transfer.  If,  therefore, 
the  mortga^Ee  and  Judgment  were  both  re- 
stored to  their  original  vigor,  tbey  euald 
have  no  relation  to  the  estate  of  G.  W. 
Melton.  G.  W.  Melton  promised  to  pay 
the  Wright  Judgment,  and  reeerred  money 
due  C.  D.  Melton  with  which  to  do  so. 
This  promise  did  not  make  him  liable  on 
the  Judgment.  The  ground  of  bis  liability 
was  his  promise.  This  promise  was  made 
Iq  November,  IS71,  and  of  course  has  b<>eu 
long  since  barred  by  the  statate  of  Umlta- 
ttona.  It  Is  thef^ore  ordered  that  the 
prayer  of  the  petitioner  t)e  denied.* 

Thereupon  Hardin  filed  the  following 
exceptions :  **  ( I )  Because  his  honor  erred 
in  holding  that  the  petitioner  had  no 
right  to  prove  the  amount  paid  by  blm 
in  satisfaction  of  the  Wright  Judgment 
against  the  estate  ot  George  W.  Meltoo, 
when  the  petitioner  was  the  assignee  of 
the  covenant  of  warranty  ot  George  W. 
Melton  against  incumbrances  and  for  qui- 
et enjoyment,  and  aaM  covenant  was  bro- 
ken by  the  levy  of  the  execution  issued  on 
said  judgment  on  the  Chester  property 
and  the  payment  of  the  same  by  the  peti- 
tioner, and  he  was  entitled  to  prove  the 
same  according  to  the  rank  of  hlss^ 
debt  under  the  statute.  (21  Because,  the 
case  of  J.  J.  McLure,  admin  la  trator,  vs.  M. 
A.  BCelton  and  oth^v,  being  still  before 
the  referee,  the  fund  stRI  in  court  arising 
from  the  sale  of  the  real  estate  of  the  In- 
testate, the  administrator  not  having  ac- 
counted for  bis  admlnlatration,  and  there 
being  a  lance  aam  ot  money  la  bis  bands 
oadlatribated,  It  was  error  Id  bia  lionor 
not  to  allow  tlie  petitioner  to  prove  in 
this  action  the  breach  of  the  covenant  ot 
warranty  ot  George  W.  Melton,  of  which 
the  petitioner  was  the  asslKnoe,  and  bia 
payment  ol  the  Wright  Judgment,  aa  a 
debt  against  the  estate  of  the  said  G.  W. 
MeUoa.  (8)  Because  hia  honor  erred  in 
not  holding  that  when  \T.  Koines  Hardin 

?<atd  the  Wright  Judgment  be  was  entitled 
o  be  anbrogatad  to  all  the  rights  which 
the  estate  ot  C.  I).  Melton  bad  in  tbeagree- 
meat  between  C.'D.  and  G.  W.  Melton  of 
November  25, 1S71,  and  through  that  io- 
atrument  to  prove  it  as  a  Jud^ent  debt 
against  the  estate  of  George  W  Meltoo. 
(4)  Because,  when  W.Holmes  Hardin  paid 
the  Wright  Judgment,  he  paid  the  unpaid 
part  of  the  purchase  money  of  the  Cheater 
real  estate,  un  which  C.  D.  Melton  held  a 
mortgage  ot  G.  W.  Melton,  and  Hardin  Is 
entitled  to  be  subrogated  to  all  the  rights 
of  the  former  In  said  mortgage,  and  has 
a  right  tu  have  it  kept  alive  for  bis  ben* 
eflt,  so  that  be  mayprove  It  against  the 
estate  at  George  W.Uel ton  as  a  mortgage 
debt;  and  hia  honor  erred  In  not  ao  Ond- 
ing.  (5)  That  his  honor  erred  In  holding 
that  tlie  petft'uuer's  claim  waa  In  any 
sense  barred  by  tbestatDteoIliraitatlons. 

L.  P.  Ha.mlltOB.  for  appeUaut.  G.  W.  & 
Bart,  G.  J.  Puttenou,  and  J.  4  J.  Bewp- 
but,  lor  respondeat. 

McItbb.  J.  The  principal  ease  in  which 
the  petition  of  appellant  baa  tieen  tiled 
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was  an  action  brooght  hy  the  plaintiff, 
SH  admlntatrator  uf  GeurKa  W.M^ton,  de- 
ceased, against  bis  tuAn  and  cndltors,  to 
manhal  tbe  aaaets  of  the  estate  of  said 
George  W.  Melton,  which  Is  Insolvent,  and 
It  was  cummenced  on  tbe  I7th  of  July, 
1877.  On  tbe  24th  of  Aagust,  1877,  an  order 
was  passed  In  said  case  enjoinlnK  all  cred- 
itors of  George  W.  Melton  "from  suing  on 
said  claims,  orprosecatlng  their  actions  at 
law  tliereoD  against  naid  administrator, 
until  tbe  further  order  of  this  coart."  On 
the  ISth  of  Octotwr,  1877,  another  order 
was  passed,  whereby,  among  other  things, 
all  credltuni  were  required  to  prove  their 
demands  before  tbe  clerk  on  or  before  tbe 
15tb  of  January.  1878;  and  on  tbe  14th  of 
November.  1881,  A.  G.  Brice  was  substl- 
tated  as  referee  in  place  of  tbe  clerk,  who, 
after  holding  several  references,  made  bis 
report  on  tbe  Ist  of  Febiiiarj,  1884,  ascer^ 
talning  tbe  debts  proved,  and  classifying 
them  according  to  their  legal  prioritleti. 
To  this  report  some  of  tbe  creditors  died 
exceptions  to  tbe  claesIflcaCiooe  adopted 
by  tbe  referee,  and  his  report  with  the  ex- 
ceptions thereto  came  before  bis  honor 
Judge  Wallace,  who,  on  the  20th  of  May, 
1885,  rendered  Judgiaent  sustaining  the  ez< 
ceptlons.  bnt  In  all  ottaer  respects  confirm- 
ing tbe  report  of  the  referee.  From  that 
Jodgnient  some  of  the  mortgage  creditors 
appealed,  and  on  the  22d  of  April,  1886,  tbe 
Hupreraecourt  rendered  judgment  afflrmloK 
the  judgment  of  Judge  Wau^cg.  24  S.  C 
568.  The  case  waa  then  carried  by  writ  of 
error  to  tfie  snprenw  court  of  the  United 
StatflB,  wboe  the  writ  of  error  waa  dla- 
mlsBed,  (10  Sup.  Ct.  Rep.  407,1  and  the 
mandate  from  that  court,  tosettaer  with 
the  remtttitnr  from  the  supreme  court 
of  thla  state,  was  filed  in  the  circuit 
court  on  the  4tb  ot  June.  1890.  In  the 
mean  time  the  real  estate  of  the  said 
George  W.  Melton  had  been  sold,  and  a 
eonslderable  portion  of  tbe  proceeds  of 
each  sale  remain  in  the  hands  ol  the 
clerk;  and  It  la  conceded  that  tbean  are 
assets  yet  in  the  hands  of  the  administra- 
tor, who  has  not  yet  formally  aocounted. 

On  the  25tb  of  June,  1890.  the  appellant 
filed  bis  petition  In  the  cause,  praying  for 
leave  to  come  In  and  prove  bis  alleged 
claim  against  the  estate  of  George  W.  M<^ 
ton.  His  claim  la  based  upon  the  lollow- 
iDg  allegations  pontained  In  hiapetltloa: 
That  Mrs.  Wright,  on  the  16th  of  Novem- 
ber, 1867,  recovered  a  Judgment  against  C. 
D.  Melton,  which  became  a  lien  on  certain 
real  estate  In  and  adjoining  the  town  ol 
Chester;  that  on  tbe  25th  of  November, 
1807.  C.  I).  Melton  conveyed  said  real  es- 
tate to  his  brother,  George  W.  Melttm, 
with  general  warranty,  and  received  from 
bis  brother  four  notes  under  seaJ,  bearing 
that  date,  and  secured  by  a  mortgage  ot 
tbe  premises ;  that  when  tbe  last  uf  these 
notes  became  payable,  to-wit,  on  the  %th 
ol  November,  1H71,  an  agreement  In  writ- 
ing, not  under  seal,  was  entered  Into  by 
the  Melton  brotben,  whneby  George  W. 
Melton  assumed  the  payment  of  certain 
•pe?lfied  Judgments.  Including  that  In  fa- 
vor ot  Mrs.  Wright,  which  had  been  prevl- 
oosly  obtained  against  C.  D.  Melton,  and 
-were  liens  upon  said  real  estate,  and  there- 
npoo  the  said  C.  D.  Melton  eancrted  and 
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surrendered  the  said  four  notes,  together 
with  the  mortgage  to  secure  the  pajrment 
of  the  same,  to  the  said  George  W.  Mel- 
ton, but  the  record  of  said  mortgage  stlU 
remains  uncanceled;  that  thereafter,  ti>- 
wlt,  In  August,  1876,  the  said  George  W. 
Melton  conveyed  tbe  said  real  estate,  witb 
the  usual  covenants  of  warranty,  to  cer- 
tain trustees  for  the  benefit  of  bin  wife 
and  children;  that  in  January.  1880.  tbe 
Raid  trustees,  being  duly  authorised  so  ti> 
do,  sold  and  conveyed  the  said  real  estate 
to  the  appellant,  who  bought  in  entire- 
Ignorance  of  the  agreement  above  men- 
tioned between  '.he  Melton  brothers;  that 
In  April,  1R81.  the  said  appellant  sold  and 
conveyed  the  said  real  estate  to  Janiea  C. 
Hardin,  with  the  usual  covenants  of  war^ 
ranty ;  that  on  the  13th  of  July.  1886,  tbe 
Wright  Judgment,  which  had  not  been- 
paid  by  Geoi-ge  W.  Melton  In  his  Ute-tlme- 
or  by  any  one  tdnee  hie  death,  was  levied 
upon  the  real  estate  In  tbe  possesriou  of 
James  C.  Hardin, and  the  appellant,  In  ex- 
oneration of  his  covenant  of  warranty, 
having  no  defense  to  an  action  thereon, 
paid  up  the  Wright  Judgment;  wherefore 
the  appellant  claims  that  by  the  payment 
of  aald  Judgment  be  became  the  assignee 
of  the  covenant  ol  warranty  in  tbe  deect 
of  George  W.  Melton  to  the  said  tmstees; 
and  that,  having  been  compelled  to  par 
tbe  Wright  Judgment,  which  George  W. 
Melton  had  undertaken  to  pay  by  hl» 
agreement  ot  the  SSth  of  November,  1871, 
the  appelant  standa  asasurety  to  George 
W.  Melton's  estate. "  and  la  mtltled  to  set 
up  said  Judgment  In  equity  In  his  own  fa- 
vor In  the  marshaling  of  the  assets  of  the 
estate  of  the  Intestate."  Again,  appellant 
claims  tbat  by  the  payment  of  the  Wright 
Judgment  he  in  ^ect  paid  the  balance  <^ 
tbe  purcbase  money  due  by  George  W. 
Melton  for  the  said  real  estate, over  wbicb 
C.  D.  Melton  held  a  mortgage,  and  appel- 
lant "la entitled  to  have  tbe  bcswfttof  salcl 
mortgage  as  against  the  estate  of  <4eot:gfr 
W.  Melton,  and  to  have  leave  to  set  It  up- 
as a  mortgage  debt  against  his  estate, 
and  to  be  subrogated  to  all  tbe  rights  of 
the  estate  of  C.  D.  Melton  In  said  mort- 
gage. "  To  this  petition  the  creditors  of 
George  W.  Melton  who  have  heretofore- 
establlsbed  tbelr  claims  filed  an  answer, 
admitting  sll  of  the  allegations  oi  tlfe  pe- 
tition except  the  following,  which  they 
deny :  That  appellant  has  become  a  cred- 
itor of  tbe  estate  of  George  W.  Melton; 
that  appellant  bought  tbe  real  estate  "Id 
entire  Ignorance  of  the  agreement"  set 
forth  In  thepetltiOD;  that  petitioner  bad 
no  delenae  to  an  actios  on  the  covenant 
ol  warranty  contained  la  his  deed  to- 
JamesC.  Hardin;  and  that  app^ant.  by 
tbe  payment  of  the  Wright  Judgment,  be- 
came an  assignee  of  tbe  covenant  of  war- 
ranty In  the  deed  from  George  W.  Meltoi» 
to  the  trustees.  They  also  plead  the  stat- 
ute of  limitations. 

It  is  conceded  tbat  the  deed  from  George- 
W.  M^ton  to  tbe  tmstees  waa  a  volun- 
tary deed,  based  upon  tbe  consideration 
of  natural  love  and  affection  only;  and 
we  presume  that  tbe  deed  from  the  trus- 
tees to  the  appellant  contained  no  war- 
ranty. The  testimony  adduced  on  tbe- 
part  of  tbe  appellant  was  tbat  of  Ma^ 
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Hamtlton,  who  Rtated  that  be  wan  the 
attorney  of  Geoi^e  W.  Melton,  and  as 
fioch  drew  the  deed  to  the  truHteeu,  as 
well  as  the  proceedinKS  under  wlitch  the 
trustees  obtained  leave  to  sell,  and  con- 
ducted the  sale  made  by  them  to  appel- 
lant, and  that  at  that  time  the  Wright 
judgment  was  supposed  by  all  parties  to 
be  no  Judgment  and  no  lien  upon  the 
property  sold,  and  that  the  agreement  be- 
tween the  Melton  brothers,  uf  the  iSth  of 
NoTftmber,  1871,  was  not  known  to  wit- 
ness or  any  one  engaged  In  the  case  until 
It  was  produced  in  evidence  by  W.  A.Clark 
In  18K4.  G.  W.  S.  Hart,  a  witness  exam- 
ined for  respondents,  teetifled  that  he, 
with  his  partner,  were  the  attorneys  of 
Mrs.  Wright,  and  they  first  learned  that 
George  W.  Melton  had  assumed  the  pay- 
ment of  the  Wright  Judgment  some  time 
In  the  latter  part  of  18S1  or  early  part  of 
1882,  prior  to  July.  1882;  but  the  appel- 
lant, it  Is  admitted,  had  no  personal 
knowledge  of  such  assumptluu  at  the 
time  he  purchased.  It  appears  from  the 
«tatemeiitB  made  In  the  case  that  C.  D. 
Melton  died  In  December,  1876,  and  Geo^Ece 
W.  Melton  In  July.  1876,  both  being  insolv- 
«nt.  The  case  was  heard  by  his  honor 
Judge  Wallace,  who  rendered  Judgment 
dismissing  the  petition,  and  from  his  Judg- 
ment the  petitioner  appeals  npon  the  sev- 
«ral  grounds  set  out  in  the  record.  Inae- 
ntnch  as  the  decree  of  the  circuit  judge, 
together  with  appellant's  exceptions 
thereto,  should  be  incorporated  ^n  the  re- 
port of  the  case.  It  is  unnecessary  tor  us 
to  state  them  particularly  here. 

The  fundamental  inquiry  In  the  case  1h 
whether  the  appellant  has  any  such  claim 
against  the  estate  of  George  W.  Meltun 
as  entitled  him  to  the  aid  of  the  court  in 
«uforcing  It.  Whatever  claim  he  may 
have  Is  unquestionably  baaed  upon  the 
fact  that  he  has  ptild  the  Wrlgnt  Judg- 
ment, the  payment  of  which  was  assumed 
by  George  W.  Melton  by  the  agreement 
of  25th  or  November,  1871 ;  but,  as  such 
payment  was  not  made  for  the  purpose 
of  relieving  the  estate  of  i\  D.  Melton,  but 
solely  for  the  purpose  of  relieving  the 
property  from  the  lien  of  said  Judgment, 
which  the  appellant  had  bought  with  no- 
tice of  the  Judgment,  and  conveyed  with 
warranty  to  another,  in  order  to  perform 
his  covenant  ot  warranty, It  is  difficult  for 
US  to  understand  what  equity  he  has  to 
be  subrogated  to  the  rights  which  the 
holder  of  that  Judgment,  or  to  the  rights 
which  C.  D.  Melton's  estate  may  have 
had  against  the  estate  of  George  W.  Mel- 
ton. There  was  no  privity  whatsoever 
between  the  appellant  and  C.  D.  Melton. 
He  was  not  a  surety  of  C.  D.  Melton,  and 
In  no  way  bound  to  pay  said  juiigment 
for  him.  Indeed,  practically,  he  paid  no 
debt  for  which  the  estate  uf  C.  D.  Meltun 
was  in  equity  and  good  conscience  liable; 
for,  though  such  estate  was  legally  liable 
to  pay  aacb  Judgment,  yet  In  equity  and 
good  conscience  it  was  really  payable  out 
of  the  property  which  the  appellant  uaw 
fit  to  buy  with  notice  that  it  was  subject 
to  unch  lien.  But,  in  addition  to  this,  as 
the  circuit  Judge  well  saya,  the  Judgment 
was  against  O.  D.  Melton  and  not  against 
Geoi-ge  W.  Melton,  who  was  never  liable 
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topay  the  amount  thereof  aa  a  Judgment, 
but  only  liable  by  reason  ot  fats  agree* 
ment  ot  2Sth  of  November,  1871,  which  vas 
a  mere  simple  contract  obligation,  and 
hence  we  do  not  aee  how  it  Is  possible,  un- 
der any  view  ot  the  case,  tor  the  Wright 
Judgment  to  be  set  up  aa  a  Judgment 
against  the  estate  of  George  W.  Melton. 
As  to  appellant's  claim  to  set  up  the 
mortgage  originally  given  by  George  W. 
Melton  to  G.  D.  Melton  to  secure  the  pay- 
ment of  the  purchase  money  of  the  Ches- 
ter property,  thesame  remark  aa  that  Just 
made  In  reference  to  the  Wright  Judg- 
ment may  be  mede.  That  mortgage  nev- 
er waa  a  lien  on  anything  but  the  t'hester 
property,  and  did  not  cover  any  other  por- 
tion of  thf  property  belonging  to  the  es- 
tate ot  George  W.  Melton ;  and  hence  It 
could  not  be  proved  as  a  mortgage  debt 
against  the  assets  of  the  estate  ot  George 
W.  Melton,  under  the  principle  decided  In 
McLnre  v.  Melton,  24  S.  C.  559;  but,  if  set 
up  at  all.  It  must  take  the  same  rank  as 
the  debt  which  It  waa  given  to  aecnre, 
to-wlt,  that  of  a  sealed  note. 

It  is  necoMiary,  therefore,  to  Inquire 
whether  the  appellant  can  set  np  the 
sealed  notes  as  a  claim  of  that  rank 
against  the  estate  of  Geoi^e  W.  Melton. 
These  notes  were  extinguished  by  the  ar- 
rangement between  the  Melton  brothers 
of  the  25th  ot  November.  1871,  when  they 
were  canceled  and  surrendered  to  Oeoi^ 
W.  Melton,  and  they  cannot  now  consti- 
tnte  any  legal  cause  ot  action  against  the 
estate  of  George  W.  Melton;  and  what- 
ever equities  C.  D.  Melton  or  his  estate 
may  have  had,  as  Intimated  In  the  case 
ot  Hardin  v.  Oark.  82  S.  C,  at  pages  486, 
486, 11  H.  £.  Bep.  304,  the  appellant  has  no 
connection  with,  so  far  as  we  as  we  can 
see.  He  cannot  claim  aa  assignee  of  the 
covenant  of  warranty  contained  In  the 
deed  from  C.  D.  Melton  to  George  W.  Mel- 
ton, aa  was  held  in  the  case  Just  cited,  and 
we  do  not  see  what  claim  be  could  have 
agalnat  the  estate  ot  George  W.  Meltun, 
as  assignee  of  the  covenant  ot  warranty 
contained  in  the  deed  from  George  W. 
Melton  to  the  trustees,  fur,  that  being  a 
voluntary  deed,  and  the  measure  of  dam- 
ages for  breach  of  a  covenant  of  warranty 
belngflxedbystatnteatthe  amoant  of  the 
purchase  money  paid,  with  Interest  from 
the  time  of  the  alienation,  where  there  was 
nothing  paid, nothing  could  have  been  re- 
covered. If  the  truateea  had  been  evicted 
they  certainly  could  have  recovered  noth- 
ing from  the  estateof  Geoi^  W.  Melton  for 
the  breach  ot  the  covenant  ot  warranty 
contained  in  tbe  voluntary  deed  under 
which  they  held;  and  the  appellant,  as 
their  aaslgnee  could  have  no  higher  rights 
than  his  aaaignors.  If,  therefore,  the  ap- 
pellant baa  any  claim  at  all  upon  the  es- 
tate ot  George  W.  Melton,  It  must  arise 
from  the  agreement  of26tbot  November, 
1871,  whereby  George  W.  Melton  assumed 
the  payment  ot  the  Wright  judgment. 
Bat  how  can  the  appellant  connect  him- 
self  with  that  agreement?  That  was 
made  for  the  benefit  of  C.  D.  Melton,  and 
possibly  might  have  Inured  to  the  benefit 
of  the  holder  of  the  Wright  judgment; 
but  appellant  Is  neither  the  awHlguee  of  O. 
D.  Melton  nor  ot  tbe  holder  ot  tbe  Wrigbt 

Digitized  by  Google 


S.  C.)     TRUSTEES  OP  WADSWOBTHVTLLE  POOB  SCHOOL  o.  BEYSON.  619 


Jnilf^ent.  It  Beems  to  na  that  the  true 
poHittOD  of  the  appellant  is  that  of  a 
purchaser  of  real  estate  under  a  quitclaim 
deed,  without  warmnty,  npon  which 
there  rested  the  Hen  o(  a  Jailicment,  ol 
which  he  had  not  only  constructive  notice 
nnquestlonably,  arising  from  tlie  record, 
which  would  have  been  sufficient,  but  al- 
ao,  as  it  would  seem,  actual  notice,  If  we 
are  at  liberty  to  refer  to  the  decision  In 
Hardin  r.  Clark,  sapra,  offered  In  evidence 
in  this  case,  at  the  time  be  purchased,  and 
has  seen  tlf;  to  remove  such  Hod  by  pay- 
ment in  order  to  protect  himself  againdt 
an  action  for  breach  at  hip  covenant  of 
warranty  In  his  deed  to  bis  reudee.  It 
this  be  BO,  then  It  ts  plain  that  he  has  no 
cause  of  action  against  the  estate  ot 
George  W.  Melton ;  for,  if  so,  then,  in  ev- 
ery case  where  a  person  who  sells  real  es- 
tate covered  by  a  Judgment  or  otber  Hen, 
ot  which  his  vendee  has  notice,  and  con- 
Teys  the  same  without  warranty,  the  ven- 
dor would  be  liable  for  any  amount  which 
the  vendee  might  be  called  npon  to  pay 
tor  the  purpose  of  reraovlngsuch  lien ;  and 
this  could  hardly  be  pretended,  as  it 
would  destroy  all  distinctions  between 
a  quitclaim  deed  and  a  warranty  deed. 
The  tact  t^at  the  vendor  may  have  as* 
Burned  the  payment  ot  such  lien  by  a  con- 
tract with  a  third  person,  with  whom  the 
▼endee  has  not  been  able  to  connect  blm- 
■eir,  cannot  alter  the  case,  as  snch  third 
person  might  at  any  time  he  saw  fit  re- 
lease the  vendor  from  the  performance  ot 
Buch  contract.  But,  even  If  appellant 
could  connect  himself  with  the  agreement 
ot  25th  of  November,  1871,  that  would  cre- 
ate a  simple  contract  obligation,  which 
could  not  be  enforced  by  action  otter  tbe 
lapse  ot  six  years,— not  foar,  as  contend- 
ed by  one  of  the  counsel  tor  respondents, 
as  the  change  in  the  statutory  period  was 
effected  by  tbe  Code,  which  was  adopted 
let  March,  1H70,  and  not  by  the  Revised 
Statutes  ot]S72.  So  that  It  is  clear  that 
C  D.  Melton  or  his  administrator  would 
have  been  barred  of  their  action  on  such 
promise  long  before  tbe  petition  in  this 
cane  was  filed,  unless  protected  by  the  or- 
der of  injunction ;  and  the  appellant,  who 
certainly  could  not  claim  any  higher 
rishtB,  would  be  In  like  condition. 

We  most  consider,  then,  the  effect  ot  the 
order  of  injunction,  which  was  granted 
b^ore  the  expiration  of  liie  six  years.  It 
will  be  observed  that  this  order  only  re- 
Btralned  creditors  from  prosecuting  their 
actions  at  law  and  did  not  prevent  them 
from  coming  In  and  proving  their  de- 
mands in  the  case  In  which  the  order  of 
Injanctlon  waa  granted.  On  the  contra 
ry,  they  were  called  upon  to  do  so  by  a 
time  fixed  for  that  purpose,— 16th  of  Janu- 
ary, 1878.  But  the  appellaat  not  only 
tailed  to  come  in  within  six  years  from 
thut  date  and  present  his  demand,  but  he 
failed  to  do  so  within  six  years  from  the 
filing  of  the  report  on  claims,— 1st  Febru- 
ary, 1884;  so  that,  even  if  appellant  ever 
had  any  claim  against  theestateof  George 
W.  Mutton  growing  out  of  his  promise  to 
C.  L>.  Melcon  to  pay  the  Wright  Judgment, 
It  was  barred  by  the  statute  before  be  filed 
bis  i»etitIon  or  presented  bis  claim,  which, 
according  to  what  was  held  In  Warren 


V.  Raymond,  17  S.  C,  at  pages  208.  204, 
must  beregarded  astbe  timewhen  he  com- 
menced hie  action.  Tbe  fact  that  the  ap- 
pellant filed  his  petltlon-^'ommenced  his 
action — within  elx  years  after  he  paid  the 
Judgment  cannot  affect  the  question,  for* 
witnout  considering  the  question  whether 
he  could  have  brought  his  action  before 
making  such  payment.  It  is  sufficient  to 
say  that  he  ran  claim  no  higher  rights 
than  C.  D.  Melton,  and  certainly  he  and 
his  administrator  were  barred  long  before 
the  appellant  Instituted  this  proceeding. 
The  Judgment  of  this  court  Is  that  tbe 
Judgment  of  tbe  circuit  court  be  affirmed. 

McQoWAN,  J.  I  concur. 


Tbitstebs  of  Wadbworthvillib  Poob 

ScHooi<  V.  Bkyson  et  al. 
{Svmreme  Ctowt     Soutf^  OaroUna.  Sept  14, 

189L) 

Wirs'B  SSPABATB  EbTATB— OotrvRUKlB  VD  WUTB 
— ^BTTLmCBHT— BaSOB  OT  FrIUI^-^SAL. 

1.  A  sealed  InBtrument,  executed  la  1663  hy 
a  husband  to  an  admluiatrator  aoknowled^ng 
ttie  receipt  of  money  as  bis  wife's  share  of  her 
parents'  estate,  wbfoh  be  bound  himself  to  re- 
turn to  her  to  dispose  of  as  she  Bawflt,sulBolrat> 
Iv  sbows  an  Intent  to  create  a  oeparate  estate  In 
the  monev  In  his  wife,  and  bis  marital  rights  do 
not  attach  thereto. 

a.  A  ooQTQysDce  of  bis  land  to  her  in  oonsld- 
eration  of  suoh  sum  to  valid  as  a  settlement  on 
ber,  and  not  fraodnlent  as  to  creditors,  and  will 
be  sustained  in  equity  as  such,  though  they  woto 
Incapable  of  contracting  with  each  other. 

8.  Tbe  fact  that  tbe  husband  retained  posses- 
sion of  tbe  land  so  conveyed  until  bis  death,  be- 
ing consistent  with  tbe  nature  of  the  marriage 
r^ation.  Is  not  a  badge  of  fraud. 

4.  where  it  ^tpears  that  the  grantor  Intend- 
ed to  make  an  actual  couTeyance,  and  that  tbe 
seal  was  omitted  by  mistake,  a  court  of  equity 
will  regard  the  Instrument  as  a  deed,  and  sup- 
pl7  a  seal. 

Appeal  from  common  plea?  circuit  court 
ot  Laurens  county ;  Norton,  J  iidve. 

Action  by  the  trustees  of  the  Wads  worth- 
vllle  Poor  School  against  W.  H.  Bryson, 
administrator  of  Samuel  Bryson,  and 
others,  to  subject  to  their  clainia  certain 
real  estate  transferred  by  intestate  to  his 
wife  and  children.  Decree  tor  plaintillBt 
and  defendant  Tabltha  Bryson  appealB. 
Reversed. 

The  case  was  referred  to  a  master,  who 
filed  tbe  following  report : 

"This  cause  was  referred  to  me  to  hear 
and  determine  the  Issues  of  law  and  tact  in- 
volved'and  to  report  my  findings  to  the 
court,  with  leave  to  reportnny  special  mat- 
ter.* This  action  is  to  havedeeds  made  by 
Samuel  Bryson  In  his  Hle-tlmeof  all  his  real 
estate,  to  bis  wife  and  sous,  declared  void 
for  fraud  as  to  ereditora,  and  to  subject 
tbe  said  real  estate  to  tbe  payment  ot  the 
Indebtedness  of  tbe  said  Samuel  Bryson. 
It  appears  that  on  the  2d  January,  1N46, 
Samuel  Bryson  and  Matbew  Bryson  made 
their  Joint  and  several  sealed  note,  where- 
by tbey,  or  either  of  them,  covenanted 
under  their  bands  aud  seals  to  pay,  on 
the  Ist  January  next  after  date,  to  Bd- 
mund  Pasley,  as  treasurer  ot  the  Wadd- 
wortbvllle  Poor  School,  or  his  successors 
In  office,  two  hundred  and  forty-seven  dol- 
lars and  fifty-one  cents,  for  value  received 
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o(  hira,  with  IntBreet  from  Ist  Jannary, 
1846,  to  be  paid  annoally.  Nameroua  pay- 
ments were  made  on  this  note,  and  credit- 
ed thereon ;  the  lust  one  baring  been 
made  on  the  20th  of  March,  1884.  That  on 
the  28tb  of  December,  1849,  James  Leaman 
and  Samael  Bryson  made  their  Joint  and 
fieveral  sealed  note,  whereby  they,  oreitber 
uf  thetn,  covenanted  nnder  their  handa 
and  seals  to  pay.  twelve  mouths  alter 
date,  to  Edmund  Pailey,  aa  treasurer  of 
the  WadBwortbTlUe  Poor  School,  or  hla 
BuccesBora  In  office,  two  bnndred  and  sev- 
cnty-alx  dollam,  tor  valne  received,  with 
interest  from  date,  to  be  paid  annually. 
Several  payments  were  made  and  credited 
on  this  note,— the  last  one  having:  been 
made  on  the  7th  January,  1883.  That  on 
the  loth  ol  February,  1877,  the  said  Samuel 
Bryson  made,  executed,  and  delivered  tu 
his  sons  William  H.  and  Wlltlam  W.  Bry- 
son three  aeparate  deeds  to  three  separate 
tracts  of  land,  containing,  respectively, 
one  hundred  and  four  acres,  fifty -six  acres, 
and  twenty-four  and  thrae-fourths  acres, 
more  or  less,  the  consideration  expressed 
in  said  deeds,  respectively,  twlng  seven 
hundred  and  fifty  dollars,  three  hundred 
and  ninety-two  aollan,  and  one  hundred 
and  seventy-five  dollars.  These  deede 
were  died  and  recorded  in  the  office  of  th4 
register  of  mesne  conveyance  for  said  coun- 
ty on  the  Slst  January,  1870, and  embraced 
all  the  land  owned  by  the  feaid  Samuel 
Bryson,  except  one  tract  hereinafter  men- 
tioned. That  on  the  16Th  day  of  June, 
1862,  the  said  Samuel  Bryaon  made  are* 
celpt  under  his  hand  and  seal,  of  which  the 
following  Is  a  copy:  'Received  of  James 
McDowell,  Jr.,  administrator  of  :he  estatu 
of  James  McDowell,  Sr.,  deceased,  eleven 
hundfvd  and  five  dollars,  which  was  my 
wife,  Tabltha  Bryson,  share  uf  her  father 
and  mother's  estate,  which  I  do  here  bind 
myself  to  return  to  her  to  disposeof  as  she 
■ees  proper  to  do,  without  tn  tenet.  Given 
under  my  hand  and  seal,  this  16tfa  day  of 
June,  1862.  Sahdbl  Brtson.  ^al.]  Wit- 
ness: Thouab  McDowell.  Wii^iam  H. 
BuYSON.'  That  on  the  15th  December,  1879, 
the  dald  Samud  Brynnn  signed  In  the  pres- 
ence of  two  witnesBes  a  paper  purporting 
to  be  a  deed  to  hla  wife,  Tabltha  Bryson, 
for  the  only  remaining  tract  of  land  In  bis 
poasenBion  and  ownership  after  the  con- 
veyance aforesaid  to  bis  sons—the  said 
tract  containing  one  hundred  and  seven- 
teen acres,  more  or  less,  and  b^ng  worth 
Home  f  6.00  or  $8.00  an  acre.  The  said  pa- 
per begins  as  follows:  *  Whereas,  on  the 
16th  day  of  June,  A.  D.  1862,  I.  Samuel 
Bryson,  under  my  hand  and  seal,  acknowl- 
edged the  receipt  of  eleven  hundred  wul  fire 
dollars  of  James  McDowell,  Jr.,  of  the 
share  of  my  wife  In  the  estates  of  her 
father  and  mother,  which  by  said  receipt  I 
agreed  tu  return,  to  be  disposed  of  as  she 
might  chouse,  nuw,  In  pursuance  of  said 
receipt  and  theagreement  thereunder,  and 
In  consideration  of  the  said  snm  ol  eleven 
hundred  and  five  dollars,  the  said  receipt 
being  witnessed  by  W.  H.  Bryaon  and 
Thomas  McDowell,  know  all  men  by  these 
presents,  thaD  I,  Samuel  Bryaon,  uf  aiUd 
county,  tn  consideration  of  che  premlaee 
and  one  dollar  to  me  in  hand  paid  by  Tab- 
ltha Bryson,  my  wife,  as  aforesaid,  of  said 


county  In  the  state  aforesaid,  have  grant- 
ed,' etc.  The  signature  of  Samuel  Bryeon 
to  this  pai)a>  has  no  seal  affixed  to  it.  but 
It  was  filed  and  recorded  In  the  office  of  tiie 
regiater  of  mesne  conveyances  for  said 
county  on  the  12th  January,  1880.  That 
the  said  Samuel  Bryaon  continued  to  live 
on  the  said  land  with  hla  wife,  and  *  farmed 
the  place,'  as  the  witnesses  say,  until  his 

dea  th ,  which  occurred  on  the  day  of 

February,  That  the  defendants  W. 

H.  Bryson  and  S.  W.  Bryscm  were  duly 
appointed  the  adminlBtratom  of  the  per- 
Bonal  estate  of  Samnel  Bryjion,  and  on  the 
lltb  May,  1S87,  made  a  final  accounting  in 
the  court  of  probate,  when  all  creditors 
were  called  into  establish  their  clcUms; 
and  among  others,  the  aforesaid  notes 
were  estabUshed  aa  subsisting  d^ts 
againsc  the  estate;  and  It  was  found  hy 
that  court  that  there  whs  then  due  on  the 
note  first  mentioned  above  the  sum  of 
9521.88,  and  on  the  other  note  the  sum  of 
9468.48.  That  accounting  developed  the 
fact  that  the  personal  estate  was  alto- 
gether insufficient  to  pay  debts,  the  ad- 
mlnlatratura  having  applied  all  the  money 
which  came  to  their  hands  to  the  payment 
of  a  certain  Judgment  against  the  estate, 
and  their  action  In  «o  doing  wasconflrmed 
by  the  probate  court,  so  th&t  nothing 
was  left  tor  the  claims  herda  suoKht  to  be 
collected  and  other  claims  established  at 
that  accounting.  This  action  waa  con- 
menced  In  May,  1888. 

"  As  to  the  deeds  made  by  Saaoel  Bry- 
son to  his  eons,  there  Is  not  saffideDt 
proof  to  warrant  the  finding  that  liiey 
were  made  In  fraud  of  the  rights  of  cred- 
itors. They  cannot,  therefore,  be  declared 
void.  As  to  the  paper  made  by  him  to  his 
wife,  it  Is  claimed  that  the  plaintiffs  must 
have  a  nu//a  bona  return  upon  an  execo- 
tkm  issued  on  their  Judgmrat  obtained  in 
the  probate  court  If  the  estaUIshmrat  of 
tbelr  claims  there  amounts  to  a  Judgment, 
—which  la  qaetitloned.  Upon  the  ahow- 
tng  made  I  do  not  think  that  the  qoeetloD 
as  to  oi/J/a  bona,  return  arises  or  need  he 
considered, for  the  attempted  deed  to  Mrs. 
Bryeon  In  practically  and  technically  not 
a  deed.  It  Is  fatally  defective  In  Ics  execu- 
tion, having  no  seal  affixed ;  and  ie  there- 
fore Ineffectual  to  conv^  the  fee  to  ber. 
Theleethenremalned  with  Samnel Bryaon, 
and  at  hla  death  the  land  descended  tu  bis 
heira  at  law,  the  defendwits  here,  subject 
to  bis  debts.  But  it  Ib  agreed  that  this 
was  in  fact  a  bon»  Sde  purchase  by  Mrs. 
Bryson  of  her  husband  with  her  patri- 
mony from  the  estates  of  ber  lather  and 
mother,  and  that  the  paper  may  be  re- 

Sarded  as  an  eqnltable  asal^iment  glvfag 
[rs.  Bryson  a  nlgher  right  to  ask  and  re- 
quire the  other  heirs  at  law  of  Samuel 
Bryson  to  make  her  a  deed  to  the  land 
than  creditors  have  to  subject  the  land  to 
the  payment  of  debts.  That  the  hus- 
band's receipt  In  1862  for  the  money  paid 
to  hinr  by  the  administrator  of  Hci>oweU, 
and  bis  agreemmt  therein  set  forth  to  re- 
turn the  money  to  Mrs.  Bryson,  was  a 
waiver  of  hla  marital  rights,  and  he  bad  a 
right  to  do  so,  at  that  time.  1  do  not 
think  the  position  can  be  maintained. 
While  it  may  he  true,  as  shown  by  the  tes- 
timony,that  Samnd  Brysouowoed  la  IBBI 
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property  amply  sufficient  to  pay  his  In- 
aebtedness.  and  that  hr  was  then  able  to 
fflTe  tbls  money,  or  property  to  the  value 
«iC  It,  to  hlB  wtlOt  without  furnishing  his 
credltoni  reason  to  complain,  yet  he  did 
not  at  that  time  slvdlt  to  her,  bat  bdnnd 
faimHelt  tu  do  ho  at  some  latnre  time.  I 
tblnfc  hlB  :nArltaI  rights  did  attach,  and 
that  at  the  time  he  attempted  to  make  a 
voluntary  eoDv^Bnce<rfthfs  land  in  Ileuut 
returninc  the  money  Itself  to  his  wife  he- 
wan  not  In  a  condltton  to  doso.  It  is  said 
that  tfats  action  to  barred  by  tbestatute  of 
Itraftations, because  It  waiinotcommeneed 
wltbln  six  years  from  the  accraal  of  the 
rlgbt  of  action.  But  the  right  of  action 
<m  the  part  of  a  creditor  to  sobject  lands 
descended  to  the  paymeot  of  his  debt  Is 
not  barred  abort  m  ten  years,  provided 
fals  itebt  of  action  on  tb»  debt  Itself  Is  not 
barrra.  Bamnel  Bttsod  died  tn  February, 
188S,  and  this  action  was  commenced  In 
May.  1888, — a  little  over  three  years.  At 
tbe  time  of  the  execution  of  these  sealed 
notes  there  was  no  statute  of  limitations 
applicable  to  such  contracts,  bnt  they 
eoold  only  hare  been  presumed  paid  by 
tbe  lapse  of  twmty  years.  Tbis  presnmp- 
tloD  did  not  artae  beeanse  paynents  were, 
made  on  tbe  notes  almost  every  year 
down  to  18B8  and  1884.  Besides,  thej  were 
established  In  the  probate  roart  in  a  pro- 
ceeding to  which  these  defendants  were 
parties  In  Kay,  1887,  about  a  year  prvvi- 
oos  to  thecommencenient  of  this  nctlnn. 
I  do  not  see  that  the  action  1h  barred  by 
The  statute.  I  recommend  that  the  plain- 
tiffs have  tbe  decree  of  this  court  directing 
a  sale  of  tbe  117-acre  tract  trf  land,  and 
the  application  of  the  proceeds  of  sale  to 
the  expenses  thereof  and  the  costs  of  these 
proceedtRgs,  and  then  to-  tbe  ptalntlffs' 
claims  as  established  at  the  accoonting  In 
tbe  probate  court,  with  lateiest  from  that 
time,  aad  to  otber  elatns  m  cstabllsbed 
at  that  accouatin^,  wftb  fafterest  accord- 
ing to  tbe  rank  of  all  said  claims.  AH  ob- 
Jecttons  to  testimony  fRconaistent  with 
tbe  enndnrioM  herein  ainionnced  an  over* 
ruled,  otherwise  they  are  sustained.  My 
notes  of  testimony  are  hovwfth  filed  as  a 
part  of  this  report.  All  of  wUch  Is  n- 
fipectfaliy  submitted. " 

Tbereupon  Tabitba  Bryson  gied  oxcep. 
tions  to  tbe  repoK  as  follows:  **(!)  Be- 
rn use  the  master  erred  In  holding  that  it 
was  not  necemary  for  plaintiff  to  have  a 
Sndgment  and  execution  tfaereon,  and  a 
return  of  nallst  bona,  before  it  conid  main- 
tain this  actum  against  the  defendant. 
(2>  Because  be  erred  in  holding  that  the 
claims  ot[rtaintlfr  were  eetabllslied  against 
tbe  estate  of  Samut^  Bryson  In  the  ae- 
countfaig  had  In  tbe  probate  enort.  (8) 
Iteeanse  he  emd  In  holding  that  the  mari- 
tal righta  of  Samuel  Bryson  attached  to 
-tbe  money  received  by  him  from  James 
McDowril.  Jr.,  and  for  that  reamn  the 
promise  on  the  part  of  the  said  Samuel 
BrysoQ  to  pay  said  money  to  the  defend* 
ant  was  without  consideration.  (4)  Be- 
cause he  erred  in  not  holding  that  the  pa- 
per given  by  8amuel  Bryson  to  the  defend- 
ant when  he  received  tbe  muncy  that  she 
was  entitled  to  from  her  father'^  estate 
was  auch  a  promise  as  would  be  enforced 
by  a  court  of  equity,  and  as  made  her  his 
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creditor.  (5)  Because  he  erred  in  holding 
that  Samuel  Bryson  had  a  right  to  prefer 
her  to  the  balauce  of  his  creditors,  and 
that  the  paper  executed  by  him  to  her 
with  tbe  view  of  conveying  the  tract  of 
land  therein  described  amounts  to  an 
equitable  asslKmoent  or  mortgage,  and 
will  be  enforced  by  a  court  of  equity.  (6) 
Because  ho  erred  ii^  not  holding  that  it 
was  the  intention  of  Samuel  Bryson  to 
eonvey  the  fee  In  the  said  tract  of  land  to 
the  defendant,  and  in  not  ordering  a  seal 
put  to  the  paper,  so  as  to  carir  out  the 
Intention  of  the  parties.  (7)  Because  he 
erred  innut  holding  that  the  arrangement 
entered  into  by  Samuel  Bryson,  James 
McDowell,  Jr.,  and  the  defendant  amount- 
ed to  a  settlement  upon  the  defendant 
such  as  a  courtof  equity  would  have  made 
if  called  upon.  (8)  Because  he  erred  Id 
not  holding  that  plaintHT's  claims  have 
t>een  paid.  (9)  Because  he  erred  In  not 
holding  that  plaintiff's  action  la  barred 
by  the  statute  of  Jlnrltattona.  (10)  Be- 
cause be  erred  Inorderfngthelaad  sold  for 
tbe  benefit  of  creditors. " 

F»rgii8omA  Featberatontf.tOT  appellants. 
AT.  S.  HaniB  and  h.  W.  SimkloB^  tm  re- 
apomteuta.  « 

McIVRR,  J.  The  plaintlffR  bring  this 
action  in  the  nature  of  a  credUon'  bill 
against  the  admlnlstratorB  and  heirs  at 
law  of  Samuel  Bryson,  deceased,  to  sub- 
ject certain  real  estate,  originally  helong- 
li^  to  tbe  intestate,  to  the  payment  of 
their  debts.  It  appears  that  the  Intestate 
executed  two  notes  under  ssbl,  payable  to 
the  treasarer  of  plaintlflls.'-one  dated  2e1 
January,  1846.  and  payable  on  the  la t  of 
Jannary  following;  and  tbe  other  dated 
28th  December,  i84ft,  and  payable  12 
months  after  its  date;  and  that  upon  each 
of  these  notesnamerouspsymeutsarecred- 
Ited, — on  the  first  note  the  payments  be- 
^nningin  1847,  and  tbe  last  liearlngdate 
30th  March,  1884;  and  on  the  other  the 
first  payment  t>eiug  credited  5th  Jeuiuary, 
1853,  and  the  last  7th  January,  188S,— there 
not  being  an  Interval  of  twenty  years  be- 
tween any  of  the  credits  Indorsed  upon 
either  of  the  notes  On  the  16tb  of  June, 
1863ttbeinte8tate,Samnti  Brys<Hi,  received 
from  tlie  admliristrator  of  bis  wil^s  tathCT 
the  sum  of  91,105,  when  be  exeented,  under 
bis  hand  and  seal,  In  tbe  presence  d  two 
subscribing  witnesses,  a  paper  of  which 
thefoilo  wingiH  acopy :  "  Received  of  James 
McDowell,  Jr.,  administrator  of  tlie  eetate 
of  James  MeI>oweIl,  Sr.,  deceased,  tieven 
hundred  and  five  doDars,' which  was  my 
wife,  Tabttha  Bryson.  share  of  tier  father 
and  mother's  estate,  wbkh  1  do  here  bind 
myself  to  return  to  her  to  dispose  of  as 
she  sees  proper  tu  do,  wlthoat  Interest. 
Qlven  under  my  hand  and  seal,  tbis  16th 
day  of  June,  1882.  Sauvrl  Brvson. 
[Seal.]  Witness:  Tbomab  McDowell, 
William  H.  Brtson."  On  the  10th  of 
February,  1877,  the  said  Samuel  Bryson 
execnted  three  deeds  to  his  sons,  defend- 
ants herein,  for  three  separate  tracts  of 
land,  containing,  respectively,  104  acres, 
56  acres,  and  24JK  acres;  the  consideration 
expresRCd  in  said  deeds,  reBi>ectIve)y, being 
9750,  9392,  and  9175.  These  deeds  were  re- 
corded on  the  Slat  January,  1879.   On  the 
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15tta  December.  1879,  be  BtKned  a  paper, 
purportlnj;  to  be  a  dwd.  In  tlie  presenae  of 
twu  subiicribing  witnesses,  conveying  to 
bis  wife,  Tabltba.bla  only  remaining  tract 
of  laud,  containlDg  about  117  acres,  the 
value  of  whicb  eeemH  tu  bave  been  from 
f6  to  $8  per  acre.  This  paper  begins  with 
a  ntcital  of  the  terms  of  the  receipt  and 
agreement  of  the  16tb  of  June,  1862,  here- 
inabove copied,  and  proceeds  in  these 
words :  "  Now,  in  pursuance  of  said  receipt 
and  the  agreement  thereunder, and  in  con- 
sideration of  Che  said  sum  of  eleven  hun- 
dred a  3d  Sve  dollars,  the  said  receipt  be- 
InK  witnessed  by  W.  H.Bryeonand  Thom- 
as McDowell.  Iinow  all  men  by  these  preu- 
ents  that  I,  Samuel  Bryson,  of  said  coun- 
ty and  state, In  consideration  of  the  prem- 
lees  and  one  dollar  to  me  In  hand  paid  by 
Tabitha  Bryson,  my  wife,  as  aforesaid,  of 
said  county  in  the  state  aforesaid,  have 
granted, "  etc.. following  the  usual  form  of 
an  ordinary  deed,  and  containing  tbe 
words:  "  Witness  my  band  and  seal,"  and 
the  words,  "signed,  sealed,  and  delivered 
In  the  presence  of  the  twu  subscribing 
witQeeses;  but  itcontainsnoseal  opposite 
tbe  name  of  the  said  Samuel  Bryson.  Tbe 
DBual  proba^  was  Indorsed,  in  which,  in 
the  ordinary  form,  one  of  tbe  subscrlbiug 
witnesses  deposes  "that  be  saw  the  wlth- 
In-named  Samuel  Bryson  sign,  seal,  and 
as  his  actand  deed  deliver,  the  within  writ- 
ten deed;  and  that  he,  with  W.  B.  Crisp, 
[the  other  anbacrlblng  witness,]  witnessed 
the  execution  tbereot."  This  being  sworn 
to  before  the  clerk  of  the  court,  the  paper 
was  spread  upon  the  records  of  tbe  office 
of  the  register  of  mesne  conveyances  on 
tbe  12th  of  January,  18S0.  Some  time  in 
February,  18S6,  Samuel  Bryson  died  Intes- 
tate, and  administration  of  his  personal 
estate  was  dnly  committed  to  the  two  de- 
fendants hereinabove  named  ashis  admin- 
istrators, who  made  a  final  aecoantlng  In 
the  probate  court  on  the  lltb  of  Hay,1887. 
to  wblcb  all  the  parties  tu  tbe  present 
case,  except,  perhapR,  the  grandcbild  of 
intestate,  Mattle  Young,  were  parties; 
when  tbe  plaintltfa*  claims  were  estab- 
lished, and  tbe  amount  due  thereon  as- 
rartalned.  From  this  accounting  it  ap- 
peared that  tbe  personal  ewtate  of  Intes- 
tate  was  wholly  insufSclent  for  the  pay- 
ment of  his  debts, — the  whole  amount 
thereof  being  applied  to  a  Judgment,  leav- 
ing nothing  applicable  to  the  payment  of 
the  claims  of  plalntiirs. 

In  May,  1888,  this  action  wascommenced 
for  the  porpoBe  of  subjecting  the  several 
tractsof  land  conveyed  by  the  intestate  to 
his  two  sons  and  his  wife  to  the  payment 
of  said  claims,  upon  tbe  allegations  that 
these  conveyances  were  voluntary,  and  in 
fraud  of  the  rights  of  creditors.  The  de- 
fendants answered,  setting  up  several  de- 
tenses,  which  need  not  be  fully  stated  here, 
as  thoy  will  snfflclentlj'  appear  in  the  prog- 
n>sH  of  the  discussion.  The  lasnes  both 
of  law  and  fact  were  referred  to  the  mas- 
ter, who.  after  hearing  the  testimony  set 
ont  in  the  "case,"  made  liis  report,  which 
should  be  incorporated  in  the  rt;port  of  the 
case,  wherein  be  found  that  there  was  no 
sufficient  proof  to  warrant  the  finding 
that  the  deeds  to  the  two  sons  were 
mads  in  fraud  of  the  rights  of  creditors. 
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and  they  could  not  ther^ore  be  declared 
void;  but  that  the  attempted  conveyance 
to  the  wife  failed  for  want  of  a  seal,  and, 
the  marital  rights  of  the  husband  having 
attached  upon  the  money  received  by  tlie 
intestate  from  the  administrator  of  her 
father's  estate,  and  he  being  Insolvent 
at  tbe  time,  his  attempt  to  convey  tlie 
land  to  his  wife  by  a  voluntary  deed  could 
not  be  upheld  in  equity ;  and, having  over- 
ruled the  plea  of  tbe  statute  of  llmitatioDs 
as  well  as  the  plea  of  payment,  together 
with  the  defense  set  up  that  plaintiRs 
could  not  maintain  this  action  without 
showing  a  return  of  nulla  bona  on  an  exts 
cution  issued  to  enforce  their  claims,  rec- 
ommended that  plaintiffs  bave  Judgment 
for  tbe  sale  of  the  117-acre  tract  of  land, 
and  the  application  of  the  proceeds  there- 
of, after  providing  for  the  costs  and  ex- 
penses of  the  case,  to  the  claims  estab- 
lished according  to  their  rank.  To  this 
report  the  defendant  Tabitha  Bryson  Sled 
numerouRexceptions,setout  in  the** case," 
and,  the  case  being  heard  by  his  honor, 
Judge  NoKTOK,  upon  this  report  and  tbe 
exceptions  thereto,  be  rendered  Judgment 
overruling  all  the  exceptions  and  cunfimi* 
ing  the  master's  report,  which  he  mads 
tlie  decree  of  the  court.  From  this  judg* 
ment  defendant  Tabitha  Bryson  appeals 
upon  the  several  grounds  set  out  in  tbe 
record,  the  material  points  of  wblcb  we 
will  proceed  to  consider.  Inasmuch  as 
there  was  no  finding  of  any  actual  or  in- 
tentional fraud,  and,  we  may  add.  no  evi- 
dence which  would  warrant  such  a  find- 
ing, the  Judgment  appealed  from  must  be 
considered  as  resting  upon  constructive 
fraud  only,  arising  from  a  voluntary  con- 
veyance made  by  a  person  In  Insolventclr- 
curastancee,  whereby  the  claims  of  bis 
creditors  were  dtfeated. 

Those  of  tbe  grounds  of  appeal  which 
malte  tbe  questions  as  to  the  necessity  for 
a  return  of  nulla  bona,  as  to  the  snffl- 
clency  of  the  evidence  to  establish  plain- 
tiffs' claims,  as  to  tbe  plea  of  payment, 
and  as  to  the  statute  of  limitations,  while 
not  distinctly  abandoned,  were  not 
pressed  In  the  argamoit  here,  and.  as  they 
manifestly  cannot  be  sustained,  need  not 
be  further  considered.  The  real  question 
is  as  to  rhe  nature  and  effect  of  tbe  paper 
purporting  to  be  a  conveyance  of  the 
tract  of  land  in  question  to  the  appellant, 
Tabitha  Bryson,  by  the  intestate.  Samuel 
Bryson,  and  this  depends  largely  upon  tbe 
question  whether  the  marital  riglits  of 
the  Intestate  ever  attached  upon  tbe 
money  received  by  Mm  from  the  admin- 
istrator of  his  wife's  deceased  father  under 
the  receipt  and  agreement  of  16th  of  June, 
1862,  a  copy  of  wblcb  Is  set  out  above. 
This  transaction,  having  occurred  prior 
to  tbe  adoption  of  the  constitution  ol 
1S68.  whereby  such  radical  cbangea  were 
effected  In  the  relations  of  husband  and 
wife  In  relation  to  tbe  property  ot  the  lat- 
ter, must  be  viewed  in  the  light  of  tbe  law 
as  it  stood  prior  to  the  adoption  of  the 
present  constitution.  Under  that  law  it 
was  well  settled  that  the  husband  ac- 

S Hired  by  the  marriage  the  absolute  legal 
tie  to  alt  of  his  wife's  personal  property 
so  soon  as  tbe  same  was  reduced  to  pos- 
session by  him ;  bat  there  was  maeb  con- 
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Oict  of  opinion  as  to  what  would  amoant 
to  such  a  reduotion  Into  posseeaiuD  as 
would  fnrest  the  bQeband  with  a  legal 
title.  SeeVerdler  t.  Hyme.  4  Utrob.  463> 
where  the  anttaoiitlee  were  elaborately  re- 
viewed. It  was,  howeTflr,  iinlveraally 
conceded  that  the  marital  rightB  did  not 
attach  upon  the  wife's  choses  in  action 
UDtll  actually  collected,  or  reduced  to 
Judf^ment  In  favor  of  thetauaband.  Hence, 
where  the  wife  becameentttled  to  a  legacy 
In  the  hands  of  an  executor,  or  to  a  dis* 
trtbutive  share  of  a  deceased  ancestor's  es- 
tate in  the  hands  of  an  administrator,  the 
marital  rights  wonid  not  have  attached 
upon  sncb  legacy  or  distributive  share, 
even  where  a  decree  had  been  obtained, 
iinlcBs  tliere  was  an  order  ol  payment  to 
the  husband.  Musev.Edgerton,  Dud.  Eq. 
179:  Reese  v.  Bulnies,  6  Rich.  Eq.  5S1.  It 
Is  clear,  therefore,  that  the  share  of  appel- 
lant In  the  estate  of  her  deceased  father, 
while  in  the  bands  of  bis  administrator, 
being  a  merechoseiu  action,  the  marital 
rights  of  her  husband,  the  inteacate,  could 
not  have  attached  thereon  until  he  re- 
dnced  the  same  Into  poasesslon.  Now, 
□pon  familiar  principles,  if  be  bad  Invoked 
the  aid  of  a  court  of  equity  In  enforcing 
payment  by  the  administrator  of  this  dis- 
tributive share  of  his  wife,  that  court 
might,  aud  probably  would,  have  required 
a  settlement  upon  her  of  the  fund  sought 
to  be  obtained  by  the  huHband,  Clancy, 
Mar.  Worn.  441-443;  Heath  v.  Heath.  2 
Hill,  Eq.  104.  As  Is  waid  in  Bonknfght  v. 
Spting.  n  S.  C,  at  page  77:  "The  rule  on 
the  subject  ol  the  wife's  equity  to  a  settle- 
ment Is  that,  whenever  the  wife's  prop- 
erty Is  under  the  Jurisdiction  of  the  court 
of  chancery  in  such  a  manner  that  it  re- 
qnlrea  a  decree  or  order  of  the  court  to 

fiut  a  party  rightfully  Into  poaaessloii  of 
t,  the  court  will  nut  deliver  It  over  ex- 
cept upon  terms  of  a  settlement  bplng 
made,  unless  the  wife  has  been  sufficiently 

eroTlded  for  out  of  other  property,  or  un- 
•RH  the  wife,  upon  a  private  examlna- 
tloD,  shall  waive  her  right  to  sncb  settle 
ment;"  citing  the  authorities.  Now,  If 
the  court  would  have  ordered  a  settlement 
upon  the  wife  in  this  case.  If  applied  to  for 
that  purpose,  It  will  undoubtedly  sanctltin 
and  sustain  a  settlementvoluntarily  made 
by  the  parties.  Clancy,  Mar.  Worn.  p.  446: 
Ferryclear  v.Jacobs,  2  Hlli,  Eq.  504;  Ryan 
V.  Bull,  3  Strob.  Eq.  01.  These  principles 
being  settled,  our  next  Inquiry  Is  whether 
the  receipt  and  agreement  of  the  l€th  of 
June,  1862,  set  oat  above,  can  be  regarded 
as  a  settlement  of  the  principal  snm  of  the 
amount  rec^ved  by  tbc  husband  from  the 
administrator  as  the  distributive  share  of 
bis  wife  Id  her  deceased  father's  estate. 
It  Is  undoubtedly  tme  that,  tf  the  hus- 
band had  received  this  money  from  the 
administrator  unconditionally,  and  with- 
out any  qualification,  his  marital  rights 
would  bave  attached,  and  the  money 
would  have  become  absolutely  bis,  with- 
out any  liability  on  hla  t>art  toaccount  to 
taer  (or  the  same,  and  therefore  he  could 
not  have  given  bis  wife  the  money  orprop- 
erty  bought  with  It, to  the  prejudice  of  hts 
creditors.  But,  us  la  said  In  Jackaon  v. 
McAUley,  Speer,  Eq.,  at  page  307, "  lu  order 
that  the  marital  rights  may  attach,  at 


all  events  Id  this  court,  it  la  necessary  that 
the  hnsbaud  sbuuld  take  possession  as 
husband,  and  as  of  his  own  property,  and 
not  as  trustee."  To  the  same  effect,  see 
Medsker  v.  Bonebrake,  108  0.  S.  6f(,  2  Sup. 
Ct.  Rep.  351 :  Hiffgenbottom  v.  Peyton,  8 
Rich.  Eq.  398.  The  fact,  therefore,  which  is 
undisputed,  that  the  husband  did  actually 
receive  this  money  from  theadniiniatrator 
of  his  wife's  deceased  father,  is  not  con- 
clusive; but  the  Inquiry  still  remains 
whether  be  received  It  as  his  own  or  as 
trustee  for  bis  wife.  This  depends  largely 
upon  the  intention  of  tbe  husband,  as  ox- 
presued  at  the  time.  2  Perry  on  Trusts,  9 
639;  McCampbell  v.  McCampbell,  2  Lea, 
661.  If  when  he  received  the  money  he  de- 
clared that  be  did  so  simply  as  the  agent 
of  hla  wife,  and  assumed  an  obligation  to 
repay  it  to  her,  this  would  negative  any 
InCeution  to  receive  or  hold  it  by  virtue  of 
bis  marital  rights,  and  a  court  of  equity 
will  hold  him  to  his  declared  Intention; 
for  it  might  be  that  the  administrator 
would  have  refused  to  pay  him  but  for 
such  declared  intention,  in  which  case  he 
would  have  had  to  invoke  the  aid  of  the 
court,  when  a  settlement  would  bave  been 
required.  Now,  in  this  cose  tbe  terms  of 
tbe  receipt  and  agreement  leave  no  doubt 
as  to  bis  Intention  at  the  time,  for  In  It  he 
says,  uot  only  that  the  money  is  his  wife's 
share  of  her  deceased  father's  estate,  bo t 
he  adds:  "Which  I  do  hereby  bind  myself 
to  return  to  her,  to  dispose  of  as  she  sees 
proper  to  do,  without  interest."  This 
completely  negatives  tbe  Idea  that  he  r^ 
celved  the  money  by  virtue  of  bis  marital 
rights  ai  husband,  .and,  on  the  contrary, 
cleariy  recogniies  bis  liability  to  accouot 
to  hhi  witn  tor  the  same.  Fracticatly  this 
paper  made  him  a  trustee  for  his  wife,  so 
far  as  this  money  was  concerned.  It  is 
true  that  the  paper  was  informal,  but  it 
la  well  settled  that  no  particular  form  Is 
essential  to  tbe  creation  of  a  separate  es- 
tate  In  a  married  woman.  As  Is  said  in  ft 
Pom.  Eq.  Jur.  $  1102:  "No  partlcnlar 
form  of  words  Is  necessary  In  order  to  vest 
property  In  a  married  woman  for  her  sep- 
arate use,  and  thus  to  create  a  separate 
estate."  It  Is  aquestlonuf  Intent.  Charles 
r.  Coker,  2  S.  C.  133.  Tbe  paper  contnlu- 
lug  an  obligation  on  tbe  part  of  tbe  hus- 
band to  return  the  money  totbe  wife,  "to 
dispose  of  as  she  sees  proper  to  do, "  suffi- 
ciently shows  an  Intent  to  create  a  sepa- 
rate eetate  hi  the  wife.  Wilson  v.  Bailer, 
8  Strob.  Eq.  258;  Elils  v.  Woods,  9  Rich. 
Eq.  19.  The  fact  that  no  person  is  named 
as  trustee  is  of  no  conacquence,  for  in  such 
a  case  a  court  of  equity  will  regard  the 
husband  as  trustee.  See  S  Pom.  Eq.  Jur.  Q 
1100,  where  the  rationale  of  this  rule  w 
fully  and  clea  rly  explained.  See,  also, 
Boykin  v.  Clples.  2  Hill,  Eq.  200. 

It  seems  to  ua  that  the  case  now  under 
consideration  cannot  be  distinguished  in 
principle  from  that  of  Banks  v.  Brown,  3 
Hill,  Eq.55S.  There  a  bUKband,  being  In 
debt  at  tbe  time,  by  a  deed  expressed  to 
be  in  consideration  of  love  and  affection 
settled  property,  both  real  and  personal, 
upon  his  wife.  He  was  at  that  time  nego- 
tiating a  sale  of  »  large  estate  which  he 
bad  acquired  by  the  marriage,  which  sale 
was  sobsequeniUy  effected,  and  the  real  In- 
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Placement  for  the  renunciation  ot  the  wife's 
Inberltanceln  the  real  estate  sold  was  the 
4leed  ot  aettlement  first  mentioned.  Up* 
on  a  bill  filed  by  the  creditors  of  the  hns- 
tiand  to  set  aside  the  deed  ot'settlemeat 
an  Tolnntary,  It  was  held  that  parol  erl- 
dence  was  admissible  to  show  that  the 
real  consideration  of  the  deed  of  settle- 
ment,  which,  on  Its  face,  appeared  to  be 
voluntary,  was  the  renuaclatlon  by  the 
wife  ot  her  inheritance  in  the  lenl  estate 
flnbseqnflutly  sold  by  her  tamband,  and 
that  such  consideration  was  sufficient  to 
support  the  deed  of  settlement  against  the 
creditors  of  the  husband.  Tbis  case, 
therefore,  Is  stronger  than  that,  for  here 
the  valuable  consideration  of  the  convey- 
ance to  the  wife,  which  ptalatlffs  now 
seek  to  set  aside,— the  wife's  distributive 
share  ot  ber  father's  asttite,  reeelred  by 
the  hnsband  from  theadminlatratoF  of  her 
father,— is  stated  in  the  deed  itself,  while 
there  the  only  consideration  stated  in  the 
deed  was  love  and  affection,  and  the  valu- 
■able  consideration— the  rennndation  ol 
the  wife's  Inberitance  In  the  real  estate 
«old  by  the  buBt)and — was  allowed  to  be 
proved  by  parol  evidence.  Here,  also,  the 
consideration  was  received  by  the  hns- 
band before  the  exeentkm  of  tlie  deed  to 
the  wife,  while  there  the  valuable  consid- 
eration did  not  inure  to  the  husband  until 
after  the  execution  of  the  deed  of  settle* 
ment  npon  the  wife.  In  this  case  the  hus- 
band received  the  wife's  money  nnder  a 
promise  to  retom  It  to  her,  to  be  disposed 
of  by  heras  ahe  mighttbink  proper ;  and,  if 
she  chose  to  receive  It  In  the  shape  of  land 
instead  of  money,  as  ahe  did,  we  do  not 
see  why  tbla  would  not  conHtltute  Just  as 
valid  a  consideration  for  the  deed  to  her 
as  the  renunciation  of  the  wife's  inherit* 
ance  in  the  case  ot  Banks  r.  Brown,  su- 
pra. It  is  contended,  however,  that  this 
promise  on  the  part  ot  the  hnsband  to 
'Tetora  the  money  to  hh  wife  was  a  mere 
nullity,  on  account  ut  their  marital  rela- 
tions, husband  and  wife  behiK  Incapable 
of  contracting  with  each  other.  It  Is 
true  that,  according  to  the  principles  ol 
the  common  law,  puch  Incapacity  did  ex- 
ist; but  a  court  of  equity  would,  under 
certain  ctrcumstances,  recognise  and  np- 
hold  such  a  contract.  2  Story,  Eq.  Jnr.  { 
1872  et  seq.  As  la  said  in  section  1377a.' 
*It  a  hnsband  should  voluntarily  enter  in- 
to a  contract  to  make  a  settlement,  or 
should  actually  make  a  settlement,  upon 
bis  wife  aud  children,  In  consideration  of 
personal  property  coming  by  distribution 
or  bequest  from  her  relatives,  to  no  great- 
er extent  than  what  a  court  ol  equity 
would  npun  a  aoltable  application  by  bill 
•direct  him  to  make,  In  snch  a  case  the 
post-nuptial  contract  or  settlement  will 
not  only  be  held  valid  and  obligatory  up- 
on him  and  hie  representatives,  but  equal- 
ly so  against  bis  creditors."  This  case  falls 
within  the  principle  thus  stated  by  this 
eminent  anthor ;  for  here  the  money  came 
to  the  hnsband  as  the  distributive  share 
ol  his  wife  in  the  estate  of  her  deceased 
father,  and  he  received  It  under  a  promise 
to  return  it  to  her,  to  be  disposed  of  as 
she  might  think  fit,  thus  negativing  the 
Idea  Chat  he  took  it  by  virtue  of  bis  mar- 
ital rights,  and  plainly  recognizing  ber 
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right  to  It,  as  well  as  her  absolute  domin- 
ion over  it.  The  amount  was  about  one- 
tenth  of  the  value  of  the  property  then 
owned  by  him ;  and  It  cannot  be  donbted 
that  a  court  of  equity,  It  appealed  to. 
would  have  made  Just  such  a  settlement 
as  was  practically  made  by  the  husband 
voluntarily.  The  fact  that  In  the  event 
th€  husband  proved  to  be  insolvent  can- 
not affect  the  quostioa,  for  there  was  in 
fact  a  valuable  consideration  tor  the  deed 
to  the  wife,  uid  there  is  no  valid  pretense 
that  any  actual  fraud  was  Intended.  The 
manifest  object  was  simply  to  secure  to 
the  wife  her  money,  which  had  been'  re- 
ceived by  the  husband  undw  a  promise  to 
return  it  to  her;  and  the  conveyance  of 
the  land,  wMch  the  testimony  shows  was 
less  in  value  than  tfae>  amount  rec^ved, 
cannot  In  any  aspect  be  regarded  aa  a 
travd  upon  hla  creditors.  Taylor  v.  Her* 
lot,  4  Deeans.  Eq.  2t7.  The  debts  due 
plalntiffii  were  contracted  long  b^ore  tbe 
money  was  received,  and,  tber«'fore,  it 
cannot  be  said  that  ttw  hoaband  obtained 
credit  on  the  faith  of  this  money  being 
his.  If  It  should  be  said  that  this  at- 
tempted cooveyonce  by  the  husband  to 
the  wife,  bdng  at  moat  a  poat-noptial  aet^ 
tiement,  Is  void  for  want  ot  re^atry  In 
the  ofllce  of  secretary  of  state,  inasmnch 
as  It  reeted  upon  the  receipt  fuid  agree- 
ment of  1<tth  of  June,  186S.  executed  prior 
to  the  change  In  tbe  registry  law,  the 
answer  Is  found  In  tbe  casern  Banks  v. 
Brown,  supra,  where  it  is  shown  that  the 
terms  of  the  marriage  settlemeait  act  ap- 
ply only  to  settlements  foonded  npon  the 
consideration  of  marrlaKe;  and  could  not, 
therefore,  directly  apply  to  settlements 
entered  Into  after  the  marriage,  unless 
madeln  pursuance  of  articles  prevlonsly 
entered  into.  This  case  practically  ovei^ 
rules  tbe  case  of  Price  v.  White,  Bailey. 
Rq.  286.  so  far  as  thla  point  Is  concerned. 
See  the  reporter's  note  to  Price  v.  White, 
at  page  237  of  the  last  edition  ot  Bailey's 
Equity  Reports. 

But  It  is  contended  that  the  paper  pur- 
porting tu  be  a  conveyance  of  tbe  land 
in  question  to  the  appellant  lacks  a  seal, 
and  therefore  could  nut  oinrate  as  a 
transfer  of  the  legal  title;  that,  a  most, 
the  appellant  has  only  an  equity  which 
must  yield  to  the  alle^d  superior  equity 
of  the  plaintiffs.  It  will  be  observed  that 
the  terras  of  the  paper  Itself  show  conclu- 
sively that  It  was  nut  intended  as  a  mere 
agreement  to  convey,  but  as  an  actual 
conveyance.  It  has  all  the  esscmtlal  ele* 
raentaof  a  conveyance  of  real  estate,  ex- 
cept theseal;  and  Ite  omlsaloo  waselearly 
accidental,  and  certainly  aot  Intentional. 
It  concludes  with  tbe  words,  "Witneaa 
my  hand  and  seal:"  and  purporta  tohave 
been  "signed,  sealed,  and  delivered"  In 
the  presence  of  two  sutwriblng  wit- 
nesses, one  of  whom  goes  before  the  prop- 
er ofBcer  and  makes  affidavit  that  he  saw 
the  grrantor  ''sign,  seal,  and  as  his  art 
and  deed  deliver,  the  within  written 
deed."  and  the  paper  Is  spread  upon  the 
records  of  the  proper  office  as  a  deed ;  so 
that  there  cannot  be  a  doubt  that  the  In- 
tention was  to  execute  a  formal  deed,  and 
the  parties,  as  well  as  the  witaesaea,  to- 
gether with  the  rec<H^lDg  offlcelr,  manifest- 
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ly  Hopposed  tbat  the  paper  wan  wbat  tt 
voB  inteDded  to  be, — a  valid  deed.  TbiB 
being  the  case,  a  court  of  equity  wlUre- 
fUiTd  the  paper  as  a  deed,  and  will  BOppty 
tliii  accidental  omlasloB  ot  the  mttu.  1 
Pom.  Eq.  Jar.  §  8»8;  Vadrwortta  t.  Wea- 
del),  5  Johin.  224;  Bemarda  Tp.  v. 
fitebbtDB.  lOBTJ.  B.  341.  Siivv-  Ct.  Rep.  t8t; 
Fope  T.  MaaXgOTRcry,  24  8.  C  OK. 

FInaHj,  it  to  arged  tliat  4flM  reteatlini  of 
the  poeoaBtrion  ot  the  land -which  Saravffl 
Brysoa  undertook  to  convey  to  hie  wife 
op  to  the  thne  of  his  death  Is  Muffletont  to 
cstablWh  the  fravdulent  character  of  «wA 
attempted  conrejaBce;  bnt,  as  woe  satd 
by  Desanssure,  In  Taylor  t.  Herlot.  4 
Desans.  Eq.  at  bageUM:  " It  was «ODBlBt- 
eot  with  the  deed  and  with  the  natore  ol 
the  connection  between  t%e  hiwband  aad 
wile,  and  therefore  does  not  larntoh  that 
erldence  ol  fraud  wMeh  poaaeBBloB  re- 
tataied  by  the  peraun  conveylntr  viwany 
doee,"  See,  a»eo,  Pregnafl  t.  Mtl4«*,  ffl 
8.  C.885.  and  the  cams  therein  reviewed. 
The  Jndgment  of  this  coort  Is  that  0»e 
Jadgmentnf  tliecircait  court  be  revereed. 
and  that  the-complalat  be  dtwmiMed. 

UdJoVAS,  J.  I  concur. 
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JosoHaar  Lmr— l^me  TsABscain  —  Ditiuon 
or  GoiniTT— JCxscoTiOX. 
L  A.  jadcnwnt  remierei  ia  18W  Bfliiiwit  a 
4d)tcr  in  L  «eanty  beoame.  by  tke  iHr  ifaeti  lo 
iorem,  a  Ilea -on  tha  dabtcv'>s  laad  in  that  oomii^, 
and  an  execatlon  wu  issued  and  retonied  unsst- 
t>fied.  In  1871,  A.  oono^  WU  created  (M  St  B. 
C  MS)  out  o(  a  porthm  of  L.  oimBty,  inoladln^ 
tb«  taad  which  -wai  wit^eet  to  the  fadgmeat  mD> 
dared  Id  tSSS.  TtM  act  creating  A.  eoonty  con- 
tained BO  prerlsioa  affecting  tba  lien  an  ianda 
wlttiia  anach  oonty  of  jndgnieDta  tberetofore  ren- 
dered, in  U74  the  lodgment  debtor  sold  tbe  land 
(then  In  A.  oeunt^  to  defendant.  In  1875  the 
Judgment  creditor  filed  In  A.  comity  a  tranaorivt 
of  his  jodnient,  as  anthoriied  by  Aet  8.  G.  187S, 
i  14,  (1ft  m.  4W,)  which  provides  that  "froni  the 
aate  of  tbe  fllhig  ot  soch  transcript  it  ahall  have 
tbe  same  foree  and  «Ceat  as  if  the  Jndgment  had 
been  origlBally  eatered  la  tbe  county  in  which 
«ald  tzaascrlpt  is  filed. "  Btld,  under  Code  Froc. 
8.  C.  S06,  (the  originaa  Code.)  which  prorides 
tbat  "the  par^  In  whose  favor  Judgment  has  boon 
lia?etofore  or  shall  bereaftorbe  given  •  •  * 
may,  at  any  time  within  five  years  after  tbe  ea- 
try  ef  Jadgineiit,  prooeed  to  e^oroe  tbe  same,  aa 
pMBcriOeo  tor  this  title, "  that  aa  ezeoutioa  Is- 
sued oa  the  jndgment  la  question,  immediately 
«n  filing  tbe  traascript  thereof  in  A.  eoonty,  was 
valid  as  against  the  land  in  defendant's  hands, 
and  authoriaed  tbe  sherlfT  to  sell  such  land  under 
a  Judgment  rendered  in  A.  county  against  the 
sune  Judgment  debtor  after  ttie  oonv^aaoe  by 
the  debtor  to  dafeadaot;  and  tba  ponuiaser  at 
sudt  sate  aotnlred  a  tlUa  aaperlor  to  that  of  da- 
fanduit. 

2.  VHiere  a  new  eoon^  Is  created  oat  of  a 
portion  of  an  existing  ooonty,  the  lieu  of  Judg- 
moita  tberetofore  rendered  Is  not  aOected  as  to 
lands  Intruded  within  the  new  oonnty,  where  the 
act  creating  it  contains  no  retroaotlve  prorlsloaa 
relating  to  snob  judgments. 

S.  Code  Froc  B.  C.  80S,  (the  original  Uode,) 
arovlded  thaftbe  party  in  whose  favor  Judgmsnt 
has  been  heretofore  or  shall  hereafter  be  given 
•  •  •  may,  at  any  time  within  five  years 
after  tbe  entry  of  Judgment,  prooeed  to  enforce 
Cbeaama,  aspreacribed  1^  ibla  title.**  SeoUoo 
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S87  providsi  tliatt  **atlw  ttie  lapea  ef  Ave  years 
from  tbe  entry  of  Judgm^t,  aa  exeentiioo  oan 
only  be  issued  by  leave  oi  court  *  *  *  But 
the  leave  shall  not  be  aeoessary  when  execatkm 
has  been  issaed  (A  the  Judgment  within  the  five 
years,  and  ratnmed  nnsalufled,  in  whole  or  in 
part.^  Section  31B  provided  that,  "if  ttieftst  ex- 
ecatlon is  Krtnmed  lansatiafled.  In  wliole  or  ia 
pact,  another  execatlon,  as  of  course,  may  toe  ia- 
aaedat  any  4bne  wlthia  tbe  period  limited  by 
tbls  act  Isr  iseobig  eaeoatloas. "  .Held,  that  tba 
iaanaaoe  of  a  seoend  execution  at  any  Uma  with- 
in five  years  from  the  return,  unsatisfied,  of  the 
first  execution  was  not  aothorlzed  fay  tbe  statute, 
but  a  second  exeootfon,  as  of  oonrse,  must  be  is- 
saed wl«biaflTe7Mnnenitliee«^of  thejodg- 
mnt. 

4.  UnderOen.  Bt  &  a  |6B5,  provldiiig that 
"the  sheriff  shall  pay  over  tbe  j^oceeds  <a  sale 
«t  any  real  estate  sold  by  him  to  any  Judgment 
having  prior  lien  thereon, "  the  title  of  a  pur- 
cbaser  at  a  sale  under  an  execution.  Junior  to  a 
conveyance  made  by  the  debU»,  may  be  referred 
te  and  supported  by  a  Jndgmeat  senior  bo  the  oon- 
Tsyanoe,  uougb  no  valid  eaeoQtion  tberson  bad 
been  issued. 

fi.  Tbe  f  aot  tbat  deflBudant,  la  an  action  bo 
reofwer  land,  has  held  adverse  possession  of 
the  land  for  the  period  of  limitation,  cannot  be 
urged  on  appeal  as  an  additional  reason  to  sap- 
part  tbe  Ju^meat  of  the  trial  court  In  Ills  favw, 
etnce  ttiat  Is  a  gaestlon  Eor  tbe  Jnry. 

Appeal  from  common  pleaa  circuit  court 
ot  Aikea  county;  Bddbon,  Judge. 

Action  by  John  Oar-vJn  ajcalnat  R.  C. 
Oarrln  to  reeoTer  poBBOooion  ol  real  ea- 
tate.  A  ■ooBult  waa  grantad,  and  piala- 
tUI  aprnalB.  fieverBed. 

Croft  A  OkAfee  and  HeatfaraOD  Broa.,  for 
aitpeHaat.  is/j«r,  6taao  &  flftrtert  and  O. 
C.  JordMOt  for  rcBpondent. 

HcTtsr,  J.  This  cBBe  haviag  been  bbt- 
eral  UmcB  befbre  thte  court  under  prerl- 
ou«  appeata^  It  will  aot  be  neeesBary  to 
give  any  detailed  vtateramt  U  tbe  facta 
preaMited  te  Its  varlooa  phaaee,  aa  theae 
may  be  aacertaincd  by  reterence  to  tbe 
former  adludlcatlons  In  27  S.  C.  473,  4  S.  B. 
Rep.  148,  and  81  B.  G.  581, 10  S.  E.  Rep.  G«7. 
We  will  therotore  confloe  ooraelvee  tu  a 
general  atatement  of  tbe  nature  of  the 
case,  together  with  each  facta  aa  are  per- 
ttaent  to  the  queations  raised  by  the  prea- 
«nt  appeal.  The  action  was  bnxight  to 
recover  pooBeBBtoo  of  a  tract  ot  laad,  now 
Incladed  within  tbe  boundaries  of  Aihen 
county,  but  which  formerly  constituted  a 
part  of  Lexington  county,  from  which  it 
was  eat  off  when  Aiken  county  was  eetab- 
llehed  by  tbe  act  of  1K71.  (14  8t.696.)  The 
ptalntlff  clalroa  under  a  deed  made  by  the 
sheriff  of  Aiken,  dated  7tb  January,  1878, 
by  virtue  of  a  sale  made  und«r  certain  ex- 
ecutions obtained  against  Robert  Oarrln, 
the  former  owner  of  the  Isnd,  while  the 
defendant  claloiB  under  a  deed  dated  15tfa 
April,  1874,  from  aaid  Robert  Garvin  to 
hlmaelf.  It  seoms  that  there  were  two 
Judgments  obtained  against  Robert  Oar- 
vln,  the  first  of  which,  deslKnated  as  the 
**  Fox  Judgment, "  waa  entered  in  thederk's 
office  <^  I^xington  conn ty»  on  tbe  6th  of 
April.  1868,  and  execution  duly  tosued 
thereon,  at  which  time  the  land  in  qnes- 
tion  waa  embraced  within  the  boundaries 
of  Lexington  county,  where  Robert  Gar- 
vin then  resided.  That  execution  was  re- 
turned to  the  clerk's  office  on  the  4th  of 
April,  1873»  **  nusatiaaed  sad  for  r»iiewal« " 
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bytbe  Bhertft  of  Lexin^on  county.  On 
the  5tb  of  AuguBt,  iB75,  Afken  county  Id 
the  mean  time  having  been  satabllehed, 
and  the  land  In  question  having  thereby 
been  rmbraced  within  the  boundaries  of 
tbatcoanty,  a  tranncrlptolaald  Judgment 
was  filed  In  the  office  of  the  clerk  of  the 
court  of  commun  pleas  for  Aiken  county, 
and  on  the  eame  day  an  exncntion  wan 
Issned  thereon  by  the  said  clerk,  nrblch.for 
convenience,  will  be  designated  aa  the 
"Quash  execution,"  that  being  the  name 
of  the  clerk  who  Issned  it.  The  second 
Indgment,  which  will  be  deelgnated  herein 
as  the''Qarvln  Judgment,"  was  obtained 
in  Aiken  county.  In  September,  1877,  and 
execution  to  eatn^ce  the  same  was  duly 
lodged  with  the  sheriff  of  that  county  on 
the  loth  of  December,  1877.  Underthls  last- 
mentioned  execution  the  land  was  levied 
on  and  sold  by  the  aheiltf  to  the  plalntlB. 
as  hereinbefore  stated,  on  the  7tb  of  Jan- 
uary, 1878.  It  seems,  however,  that  the 
land  In  question  had  been  previously 
levied  on  undf^r  the  Quash  execution, 
though  the  date  of  such  levy  is  not  given, 
but  the  sale  under  that  levy  was  enjoined 
antll  the  determination  of  thelssnefl  in  the 
ease  In  which  the  Garvin  judgment  was 
obtained.  Under  this  state  of  tacts,  us 
presented  In  thn  development  ol  the  plain- 
tiff's case,  (he  having  offered  In  evidence 
the  deed  from  Kohert  Garvin  to  tbedefend* 
ant  herein  for  the  purpose  of  showing  that 
both  parties  claimed  from  a  common 
source  of  title,)  a  motion  for  a  nonsuit 
was  made  and  granted  by  his  honor. 
Judge  Hudson,  who  held  that,  theplalntiff 
having  shown  that  the  defendant  held  the 
land  under  a  deed  executed  prior  to  the  re- 
covery of  the  Judgment  under  which  the 
sale  was  made  to  the  plaintiff  by  thesherlff, 
the  plaintiff  had  proved  himself  ont  of 
court,  by  showing  that  defendant  held  un- 
der a  superior  title;  for  beheld  that  plain- 
tiff could  not  avail  himself  of  the  lien  of 
the  Fox  Judgment,  which  was  anterior  fn 
date  to  the  defendant's  deed,  because  there 
was  not,  at  the  time  of  the  sheriff's  sale, 
any  execution  on  that  Judgment  in  the 
sheriff's  office  having  active  energy,  and 
hence  there  was  no  other  authority  for 
the  sheriff  to  make  the  sale  except  the  ex- 
ecution issued  to  enforce  the  Garvin  Judg- 
ment. The  circuit  Judge  further  held  that 
the  question  now  presented  had  not  been 
adjudicated  by  any  former  decision  in  this 
caHe,  as  was  claimed  by  plaintiff.  From 
this  judgment  of  nonsuit  plaintiff  appeals 
upon  the  several  grounds  set  out  In  the 
record,  which  substantially  make  three 
questions:  (1)  Whether  the  point  now 
presented  has  been  already  adjudicated 
by  any,  former  decision  In  this  case;  (2) 
whether  there  was,  at  the  time  of  the 
sheriff's  sale,  any  valid  execution  In  his 
office,  having  uctlve  energy,  from  which 
hlR  authority  to  make  the  sale  could  he 
derived ;  (3)  if  not,  whether  the  lien  of  the 
Fox  Judgment  was  not  sufficient  of  itself 
to  constitute  authority  for  the  sheriff  to 
make  the  sale  under  the  execution  junior 
to  defendant's  deed. 

As  to  the  first  question,  we  agree  with 
the  circuit  Judge  that  tlie  point  now 
raised  has  never  been  adjudicated  by  any 
former  decision  In  this  caa&  In  the  case 


as  reported  in  27  S.  C.  472.  4  S.  E.  Rep.  14S, 
which  ie  relied  upon  by  plaintiff  as  bus- 
taining  his  view  of  this  question,  the  only 
point  really  decided  was  that  the  Fni 
Judgment  was  not  mersed  in  the  Garvin 
judgment,  and  therefore  plaintltf  coold 
claim  the  benefit  of  the  lien  of  the  former; 
but  whether  he  could  enforce  such  claim 
without  showing  a  live  execution  lusued 
on  such  judgment  was  neither  considered 
nor  determined.  His  right  to  the  benefit 
of  the  lien  of  the  Fox  Judgment  was  recog- 
nised, but  how  he  should  make  such  right 
available  was  not  a  question  In  the  caw. 
We  have  looked  carefully  through  all  tliB 
former  decisions  in  this  case,  and  we  have 
been  unable  to  find  that  the  qaestlon  nuw 
presented  has  ever  before  been  decided,  or 
that  its  decision  was  necessarily  Involved 
In  any  adjudication  heretofore  made. 

As  to  the  second  qaestlon,  we  are  unable 
to  agree  with  the  circuit  Judge.  The  Fox 
Judgment  was  recovered  in  Lexington 
county  prior  to  the  enactment  of  the 
Code,  and  as  the  laud  then  was  embraced 
witblu  the  limits  of  that  county,  where 
the  judgment  debtor  then  resided.  It  un- 
queKtlonably  then  became  a  lien  upon  the 
land,  which  continued  until  the  debt  was 

?ald  either  In  fact  or  by  operation  of  law. 
he  fact  that  the  land  was  afterwards  cut 
off  from  Lexington  county,  aud  embraced 
within  the  boundaries  of  the  new  county 
of  Aiken,  established  by  the  act  of  1S71, 
hereinbefore  cited,  conid  not  affect  this 
lien,  for  there  Is  nothing  In  that  act  which 
Indicates  any  Intention  to  give  to  It  any 
retroactive  operation,  and  hence,  under 
the  well-settled  rule,  no  snch  operation 
can  l>e  given  to  It.  Indeed,  tlie  terms  of 
the  act,  so  far  from  showing  any  inten- 
tion to  give  to  It  a  retroactive  operation 
as  to  Judgments  already  recovered.  Indi- 
cates precisely  the  contrary ;  for.  while 
provision  Is  made  for  the  transfer  of  all 
papers  and  records  In  i»endlug  suits,  etc., 
nothing  of  the  kind  Is  said  in  reference  to 
cases  already  determined.  But.  in  addi* 
tlon  to  this,  counsel  for  appellant  hne  fur- 
nished this  court  with  two  cases  from 
other  states  which  distinctly  decide  the 
point  in  accordance  with  the  conclusion 
which  we  have  adopted.  Davldaon  v. 
Root,  11  Ohio,  98;  Bowman  v.  Hovlons, 
17  Cal.  471. 

The  lien  of  tlie  Fox  ludgnieait  thus  con- 
tinuing on  the  land  after  it  was  cut  off 
from  the  county  of  Lexington,  whvre  the 
judgment  had  been  originally  entered,  and 
embraced  within  the  limits  of  the  new 
county  of  Aiken,  the  question  is  whether 
there  was  at  the  time  of  the  sherirTs  sale 
any  execution  In  the  sbprUTs  office  of 
Aiken  having  active  energy,  under  w  blch 
such  lien  could  be  enforced.  By  section 
800  of  the  original  Code  of  Procednre  It 
was  provided  that  **  writs  of  execution  for 
the  enforcement  of  Judgments,  as  now 
used,  are  modified  In  conformity  to  this 
title,  and  the  party  In  whose  favor  judg- 
ment hasbeen heretofore  or«hall  hereafter 
be  given  *  *  *  may,  at  any  time  with- 
in five  years  itfterthe  entry  of  JadKment, 
proceed  to  enforce  the  same,  aa  prescribed 
by  this  title."  And  the  next  section  (!i07) 
provides  that,  "after  the  lapse  Ktt  fire 
yeara  from  the  entrf  of  indgment.  aji  exe- 
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entlon  can  only  be  Issued  by  It^ave  of  the 
court.  •  •  •  But  tbo  leave  shall  not  be 
necessary  when  execution  has  been  Issued 
on  the  jadgmentwitbtn  the  five  years.and 
retomed  unsatisfied.  In  whole  ur  in  part. " 
And  section  815,  In  the  same  title,  provides 
that,  **lf  the  first  etecntfon  Is  returned  un- 
satisfied, lu  whole  or  In  part,  another  exe- 
cution, us  o(  course,  may  be  issued  at  any 
time  within  the  purlod  limited  by  this  act 
lor  iBsulng  executions."  It  nil)  be  ob- 
served that  these  provisions,  with  respect 
to  the  enfureenient  of  judgements  by  execu- 
tloo,  are  made  retrospective  In  express 
terms,  and  apply  as  well  to  executions  Is- 
sued to  enforce  Judgments  previously  as 
well  as  subsequently  rendered  ;  while  the 
provisions  In  section  313,  with  respect  to 
the  lien  of  judsments,  are,  In  like  express 
terms,  prospective  only, — "final  judgments 
hereafter  rendered,"  etc.  It  is  ther«>fore 
contendod  by  eonnsel  for  appellant  that, 
as  the  provisions  above  quoted  are  ap- 
plicable to  the  issuing  of  execution  to  en- 
force the  Fox  Judgment,  although  It  was 
recovered  prior  to  the  Code,  they  war- 
ranted the  Issuing  of  the  Quash  execution 
on  the  5th  of  August,  1875,  as  that  was 
within  6  years  after  the  return  of  the  first 
execntlun  unsatisfied  on  the  4th  of  April, 
1872.  thoagh  not  within  6  years  from  the 
original  oitry  of  the  Judgment  in  Ijexlng- 
ton  county.  This  view  proceeds  upon  the 
asflumptton  that  the  provision  above 
quoted  from  section  815  authorlzen  the  is- 
sue of  a  second  execution  as  of  course  at 
any  time  within  5  years  from  the  return 
of  the  first  execution.  But,  in  the  firat 
place,  we  do  not  think  that  is  a  proper 
conscructloa  of  section  IMR ;  lor  by  the  pre- 
ceding part  of  that  section,  not  quoted 
above,  it  is  provided  that  executions  shall 
be  returuable  within  60  days,  and  it  seems 
to  us  that  the  proper  construction  of  the 
words  quoted  is  that,  though  an  execution 
must  be  returned  within  60  days,  yet  it 
may  be  renewed  at  any  time  within  6 
years  from  the  enlryof  the  Judgment,  as 
of  course,  not  at  any  time  wltltln  6  years 
from  the  return  of  the  execution.  But,  In 
the  second  place,  section  SI 5  of  the  Code 
was  stricken  out  by  the  act  of  2nth  of  No- 
vember, 187^,  (15  St.  499,)  and  the  provis- 
ions inserted  In  lieu  thereof  contained  no 
Bocb  provision  as  that  quoted  above  from 
section  816  of  the  Code.  So  that,  even  It 
the  construction  of  section  815  contended 
fur  by  the  appellant  could  be  adopted, 
yet,  as  the  plaintiff  did  not  undertake  to 
avail  himself  of  that  construction  until 
after  that  section  had  been  repeated,  he 
cannot  claim  any  benefit  thereunder. 

The  act  of  1873,  Just  referred  to,  does, 
however,  contain  another  provision, 
which,  as  it  seems  to  ns,  will  warrant  the 
issuing  of  the  Qnash  execution  on  the  5tb 
of  August,  1875,  which  was  wlihin  three 
years  before  the  sheriff's  sale.  Section  14 
of  that  act,  after  providing  tor  the  filing 
of  a  transcript  of  a  Judgment  obtained  in 
one  county  in  another  county,  contains 
this  language:  "And  from  the  date  of  the 
fiilDg  of  such  transcript  It  shall  have  the 
same  force  and  effect  as  If  the  Judgment 
had  been  originally  entered  lu  the  county 
In  which  said  transcript  Is  filed. "  Now,  If 
the  Fox  Juogment  bad  been  originally  en- 


teretl  In  the  county  of  Aiken  on  the  5th 
of  August,  1875,  one  of  the  effects  which  It 
would  have  had  would  have  been  to  au- 
thorize the  Issuing  of  an  execution  thereon 
ut  anytime  within  five  years  from  that 
date:  for  It  will  be  observed  that  section 
806  of  the  original  Code  is  not  repealed  by 
the  act  of  187S,  or  by  any  other  act,  so  far 
as  we  are  Inlormed.  The  fact  that  the 
Fox  Judgment  may  have  had  theadditlon- 
al  force  and  effect  of  fixing  a  lien  on  the 
land  from  the  date  of  its  entry  In  Lexing- 
ton county,  as  we  have  seeu,  Instead  of 
from  the  date  of  the  filing  of  the  transcript 
thereof  in  Alken  county,  cannot  deprive  It 
of  the  further  effect,  under  this  provision 
of  the  act  of  1878,  of  authorising  the  issue 
of  an  execution  thereon  at  any  time  with- 
in five  years  after  the  filing  of  the  tran- 
script In  Alken  county.  And  as  thellen  on 
real  estate  Is  derived  from  the  Judgment, 
and  not  from  the  execution,  which  uuly 
serves  as  authority  to  the  sberirt  to  en- 
force It,  we  do  not  see  why  the  Quash  ex- 
ecution, which  was  Issued  within  five 
years  after  the  filing  of  the  transcript, 
did  not  furnish  authority  to  the  sherlR  to 
enforce  the  previously  existing  lien  of  the 
Judgment  arising  from,  and  at  the  time 
of,  the  original  entry  of  the  Judgment  in 
l^exington  county.  It  seems  to  ns,  tliere- 
fnre,  that  though  the  execution  issued  on 
the  Garvin  Judgment,  under  which  the 
sheriff  made  the  sale,  was  not  suffii-Ieut 
authority  to  enable  him  to  do  so,  inas- 
much as  that  Judgment  was  not  entered 
until  alter  the  land  was  conveyed  by  the 
judgment  debtor  to  the  defendant  herein, 
yet  there  being  at  the  time  in  the  office  of 
the  sheriff  another  execntion,— the  Quash 
execution,— which  would  famish  such  au- 
thority, his  act  in  making  the  sale  may, 
under  the  well-settled  doctrine,  (Agnew  v. 
Adams,  17  S.  C.  864,)  be  referred  to  that 
authority;  and,  as  the  Quash  execution 
was  Issued  to  enforce  tbe  lien  of  a  Judg- 
ment which  antedated  the  conveyance  un- 
der which  the  defendant  claims,  tbe  pur* 
chaser  at  such  sale  took  a  tltlesuperlor  to 
that  of  the  defendant.  We  have  not 
deemed  it  necessary  to  consider  the  effect 
of  the  act  of  18S4,  (IH  St.  749.)  and  the 
act  of  IKSe,  (19  St.  229.)  amending  the  Code, 
as  it  had  been  previously  altered  by  the 
act  of  1878,  above  referred  to,  because  both 
of  those  amendatory  acts  expressly  pro- 
vide that  nothing  therein  containra  shall 
be  construed  to  affect  the  lien  of  Judg- 
ments or  executions  thereunder  entered 
prior  to  the  1st  of  March.  1870,  and  hence 
their  provisions  cannot  affect  this  ante 
(.'ode  JudKment,  or  any  execution  issued 
thereunder. 

It  is  contended,  however,  by  couns^  for 
defendant,  that  while  it  is  true  that  where 
a  sheriff  sells  under  an  execution  which 
has  been  satisfied,  or  has  lost  Its  active 
enenry,  and  be  has.  at  the  time,  another 
valid  execution  in  his  ofilce,  having  active 
energy,  the  sale  may  be  supported  by  re- 
ferring it  to  the  latter  execution,  yet, 
where  the  execution  under  which  the  sher- 
iff sells  is  unsatisfied,  and,  having  active 
energy,  furnishes  authority  to  make  the 
sale,  that  the  sale  must  be  referred  to  It, 
and  the  sale  cannot  be  supported  by  re- 
ferring it  to  another  valid, enforceable  «x»> 
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cutlon  then  In  the  BtaerilTB  office;  and 
hence  It  la  clalnied  that  as  the  aale  in  this 
caee  waa  made  under  the  Garrtai  execu- 
tion; wtiicti  was  a  Talld  execntloa,  having 
aeUTB  eDBTKy,  It  cannot  be  supported  by 
rerening  to  any  other  execation  which 
may  ha.-n  been  In  the  Bberlff'a  office  at  the 
time.  Thia  view  cannot  be  snatalnad  for 
two  reuonc.  In  the  flnrt  place,  the  Oai^ 
vin  ezeentlon  havlns  been  leaned  to  en- 
force a  Jadg^ent  obtained  after  the  land 
bad  been  conveyed  away  by  the  |adff- 
nent  debtor,  that  lodgment  never  wae  a 
lien  npon  the  land,  and,  of  course,  the  ex- 
ecntlon  tesaed  npon  it  fnmiiriiednoanthor- 
ity  whatever  for  the  sale, — no  more  than 
if  the  ^cecatiun  had,  for  some  reason, 
been  alMolutely  void,  or  bad  been  fully 
Mtisaed.  In  the  second  place,  the  view 
contended  for  is  in  direct  conflict  with  a 
recsnt  decision  nt  this  court  in  the  case  of 
HendersoD  r.  Trimmler,  32  B.  C.  2S9, 11 8.  K. 
Rep.  640.  In  that  case  there  were  three 
liens  on  the  land— ^Vrat.  the  Cooley  Jnilg- 
ment;  aecond,  the  mortgage  In  favor  of 
Trlmmier;  and,  third,  the  Matthts  Judg- 
ment. The  land  waa  eold  under  the  tun- 
lor  Judgment,  and  It  waa  held  that  the 
lien  of  the  mortgage  waa  divested  there- 
by, although  theexecntioD  on  the  Cooley 
Judgment  had  lost  its  active  energy.  In 
that  case,  though  the  Matthts  exucation 
was  held  to  furnish  anffldent  authority 
to  make  the  aale.  fnaamuch  as  the  Judg- 
ment npon  which  It  was  hMoed  waa  a  Ilea, 
Thoogh  subject  to  the  prior  lien  of  the 
mortgage,  yet  the  sale  was  sapported, 
and  ft  was  held  to  vest  a  good  title  In  the 
purchaser,  free  from  the  lien  of  the  mort- 
gage, by  virtue  of  the  senior  lien  of  the 
Cooley  Jadgment.  Aa  it  la  well  expressed 
by  hla  honor,  Judge  Fmsbb,  In  his  circuit 
decree  In  that  cane:  "The  sale  being  for 
the  benefit  of  the  older  Judgment  lien,  the 
titiSB  under  sneb  sale  is  necessarily  soa- 
talned  by  Buch  older  Hhi."  Ho  that,  even 
if  we  are  In  error  In  holding  that  the 
Quash  execution  was  a  valid  execution, 
having  active  enei^y,  which,  being  in  the 
hands  of  the  sheriff  at  the  time,  would 
have  furnished  blm  with  authority  to 
make  the  sale,  yet,  under  the  case  Just  cit- 
ed, the  title  of  the  plaintiff,  who  pnr^ 
chased  at  the  aherltr's  eale,  may  be  sup- 
ported by  the  Uen  of  the  Fox  Judgment, 
even  though  no  valid  execution  on  that 
Judgment  may  have  been  in  the  sheriff's 
hands  at  the  time  of  the  sale.  There  can 
be  no  donbt  that,  where  a  sheriff  makes  a 
sale  of  real  estate  under  an  execution,  he 
Is  bound  to  apply  the  proceeds  of  each 
■ale  to  any  Judgment  senior  to  that  under 
which  the  sale  is  made,  for  such  Is  the  ex- 
press provision  of thoetatnte.  "Tbesber* 
lit  shall  pay  over  the  proceeds  of  sale  of 
any  real  estate  sold  by  him  to  any  Judg- 
ment ha  vlng  prior  Uen  thereon. "  Gen.  St. 
085.  This  provision  isevenmoreatrlngent 
than  that  found  in  section  60  of  the  sher- 
iff's act  of  18B9,  from  which  the  present 
section  seemfa  to  Dave  been  taken,  for 
there  thts  requirement  was  .to  pay  over  the 
proceeds  of  sain  to  any  Judgment  having 
prior  lien :  provided,  notice  of  sui.*h  Judg- 
ment be  gtvMi  to  the  aherlff  before  the 

Broueeds  have  been  otherwise  applied. 
>ut  there  la  uo  ancb  provlao  la  tba 


tlon  as  lncoriH>rated  in  the  General  Stat- 
utes, and  hmce  It  would  seem  to'  be  ne^ 
essaryforthesherltl  to  examine  the  Sera's 
office  to  see  if  there  is  any  judgment  hav- 
ing prior  Hen  before  he  can  safely  apply 
the  proceeds  of  the  aale  of  real  estate.  If, 
therefore,  the  holdw  of  a  senior  Judgment 
Is  entitled  to  receive  the  proceeds  of  the 
■ale  of  hla  Judgment  debtor's  real  eatate 
when  made  under  a  junior  Jadgment.  It 
would  seem  to  be  nothing  but  right  and 
snvpw  that  the  purchaser,  whose  money 
has  been  applied  tu  the  aenlor  lien, 
should  be  protected  nndersuch  lieu.  This 
doctrine  seems  to  have  been  settled  by 
the  case  of  Vance  v.  Red.  8  Speer,  90, 
wliicb  has  been  recognised  and  followed 
in  a  number  of  anhsequent  cases.  Tbla 
disposes  of  the  third  quoatlon  made  by 
the  plaintiff's  grounds  of  appeaL 

The  defendant  has,  however,  according 
to  the  proper  practice,  given  notice  that 
hs  will  ask  this  court  to  sustain  the  judg- 
ment below,  upon  a  ground  other  than 
those  npon  which  it  was  based  by  the 
circuit  Judge.  This  grouad.  as  stated  In 
the  notice,  Is  because  "It  appears  by  the 
evidence  introduced  by  the  plaintiff  that 
the  defendant  has  been  holding  this  land 
In  dispute  adversely  to  the  plaintiff  and 
all  the  world,  more  than  ten  years  last 
past  before  the  commencement  of  this  ac- 
tion. "  To  dispose  of  this  ground,  it  Issnf- 
fldent  to  aay  that  nbetbw  a  par^y  baa 
been  lo  adverae  posHession  of  a  tract  of 
land  for  the  prescribed  time  preeenta  a 
question  of  fact,  which  the  circuit  Judge 
would  have  bad  no  authority  to  deter* 
mine,  an  that  was  a  matter  for  the  Jury. 
The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  that  the  case  tw  remanded  to  that 
court  for  a  new  trial. 

McOowAN,  J,  I  concur. 


Cftt  council  or  CHARLmTov  V.  Wkll-br. 
iSuprme  Cawn  cf         CdroHno.  Sept  la, 

JOXtBDIOTION  or  SCPEBUB  COUBT— APPajLLS  VKOM 

CiTT  CouBT  or  Cbaklsston. 
L  Gea.  St.  S.  C.  1  aiM,  oonceniln?  the  city 
court  of  Cbariestott,  provfaes  that  "ul  parties 
shall  have  the  uiiue  nAt  of  appeal  to  Uia  su- 
preme court  from  the  oeolsioas  of  the  ssid  eity 
ooart,  **  in  the  same  manner  as  psrtlee  in  the  edr- 
oult  oonrt  Id  like  oases.  Code  S.  C.  I  8S8,  pm- 
vides  that  when  Bjudgment  is  rendered  by  a  trial 
]natloe*ft  court,  by  the  conotj  oommlBeioners,  or 
any  inferior  court  rave  the  probate  court,  the 
appeal  aball  be  to  the  oiroolt  court  of  the  county 
wherein  the  Jadgment  was  rendored.  Beld,  that 
appeals  lie  from  the  dty  ooort  to  the  aopreoie 
court,  DOtwlthstandiDi;  Uie  dty  court  is  an  In- 
ferior coorL 

8.  Tb.9  Juriadlfltlon  of  the  •apreow  court 


Vpetla  tnnn  the  dtj  ooort  Is  axBlnslv& 

8l  Code  S.  (X  1 11,  provides  that  the  snpreme 

oonrt  shall  have  ezolostve  Jurisdiction  to  review 
upon  appeal  any  Jndgmenta,  orders,  or  deoreaa 
entered  by  the  ''courts  of  common  pleas  and  gen- 
eral sessicms. "  HckL  that  the  aba^ioe  of  a  pro- 
vision conferring  Junedlotion  to  review  appaala 
from  the  olty  court  did  not  affect  tba  Jnrisdictiim 
of  the  supreme  oour^  special^  glma  byOen.  SL. 
i  3184.  which  providfes  that  the  anpreme  court 
**Bhall  hear  and  determine  such  axtpcws.** 

Appeal  from  common  pleas  circuit  GOiut 
of  Caiarieston  county;  Isulb.  JudSflb 
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Action  by  tbe  city  council  of  Chaiieston 
nKainiit  J.  C.  H.  VVeiier.  Judgrment  for 
plaintiff.  Defendant  appealed  to  the  dr- 
colt  court  of  CharteBton  conoty.  Appeal 
dismissed.  Appelant  appeals  from  tbe 
order  of  dismtseal.  Affirmed. 

Tren/io/m  ^  Rhett,  for  appellant. 
Churlea  InglMby,  Corp.  Gounael,  lor  r»- 
•pundmt. 

McIvEB,  J.  Tlie  sole  qnestlon  presented 
by  this  record  Is  whether.  In  a  ease  heard 
by  the  dty  court  ot  C3iarleston,  the  ap- 
peal Is  to  thedrcnit  coort  ot  the  ronn^ 
of  Cliarlenton  or  to  tbe  snpreme  court. 
Section  fnund  in  chapter  n  ot  the 

General  Statutes,  entitled  '*Of  the  City 
Court  of  Charleston, "  provides  as  follows: 
**AU  parties  shall  hare  the  same  right  of 
appeal  to  the  supreme  court  trum  the  de- 
claioQH  of  tbe  said  city  conrt,  In  the  aanae 
form  which  to  now  or  may  be  lawful  for 
parties  In  the  drenlt  eoorts  In  like  eases, 
and  the  supreme  conrt  shall  bear  and  d*> 
termlne  such  appeals  In  tbe  same  manner 
asappealsfrom  the  circuit  court  ol  Charies- 
tou  county."  Gnder  that  section,  ex- 
pressly KiTlns  to  all  parties  In  the  dty 
court  the  right  of  appeal  to  the  mpNiM 
conrt.  and  requiring  that  court  to  hear 
aud  determine  such  appeal  la  imperative 
twnu,  ("shall  hear  and  determine  such 
appeals,")  and  pladng  appeals  from  the 
city  court  in  all  reepecte  upon  the  same 
footing  as  appeals  from  the  circuit  conrt, 
there  cunld  be  no  possible  doubt  as  tti  the 
proper  response  to  the  question  above 
stated  II  there  were  nothing  more.  But  It 
Is  contended  by  the  appellant  that,  since 
It  bae  been  determined  in  the  ease  of  City 
of  Charleston  T.  Phosphate  Co.,  11  8.  E. 
Rep.  886,  that  the  city  court  has  no  Jarls- 
dlctlon  In  cases  Involving  more  than  tlOO, 
It  must  be  regarded  as  one  of  the  Inferior 
courts,  which  the  general  assembly  Is  an* 
thorlsed  to  establish  by  section  1  of  ar^ 
ticle  4  (rt  the  eomirtltDtlun ;  and,  bdngan 
Inferior  conrt,  an  appeal  from  Its  decision 
ma«t  be  to  tbe  drcolt  court  ot  the  county 
wherein  It  is  rendered,  under  the  provis- 
ions of  section IKlSof  theCodeof  Procedure. 
The  decision  in  the  case  referred  to  was 
based  upon  the  ground  that  tbe  constitu- 
tion in  section  16  ot  article  4,  having  con- 
ferred on  the  court  ot  common  pleas  ex- 
clusive jurislctlon  In  all  civil  eases  "  which 
shell  not  be  cognisable  before  Justices  of 
the  peace,  **  and  the  ]nrisdictt<jn  of  such  Jus- 
tices being  limited  by  section  22  of  tbe 
same  article  to  cases  "where  the  amount 
claimed  does  not  exceed  one  hundred  dol- 
lars,** the  general  assembly  would  not 
bare  the  power  to  confer  npon  the  dty 
eoort  JurlBdlctlod  ot  any  civil  ease  where 
the  amount  daimed  exceeded  $100,  as 
that  would  conflict  with  the  exclusive 
Jurisdiction  conferred  by  the  constitu- 
tion on  the  court  ol  common  pleas  in 
Rucli  cases.  So  that  the  necessary  con- 
clualou  was  that  the  general  aa(iemhly.  in 
conferring  upon  the  city  court  Jarisdietlon 
for  tlie  trial  of  causes  arlsInK  under  the  or- 
dlnniices  of  tbe  city  council.  Intended  to 
confer  such  Jnriedlctlon  only  Incases  where 
the  amount  claimed  did  not  pxceed  $100. 
While,  therefore,  the  dty  court  of  Charles- 
ton was  not  declai-ed  lo  tems  by  that 
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case  to  be  an  InCuior  court,  yet  we  think 
that  such  is  tbe  necessary  Inferenes  from 
that  decision. 

Assuming,  then,  that  tbe  dty  court  Is 
an  inferior  coort,  the  predse  question  hers 
presented  Is  whether  the  right  of  appeal 
to  the  supreme  conrt  from  tbe  decisions  of 
tbe  city  cotfrt,  expressly  confored  by  sec- 
tlon  3184,  above  quoted,  is  abrogated  by 
the  more  gtmeral  provtsionseontaJned  In 
section  Vi8  ot  the  Code,  wblcb,  so  lar  as 
this  qnestloa  Is  concwned,  reads  as  f  ol- 
io w«:  "  Whw  a  Judgment  la  rendered  by 
a  trial  JnsUce'B  court,  by  the  eonnty  com- 
mkinlonerB,  or  any  other  Interior  conrt  or 
Jurisdiction  save  the  probate  conrt,  ber» 
totore  provided  for  In  this  Code  of  Proced- 
ure, the  appnal  shall  be  to  tbe  drenlt 
court  ot  the  county  wherein  the  Judg- 
mrat  was  rwdered. "  Upon  this  section  It 
Is  flrst  to  be  remarked  tbat  the  saving 
dausein  refcieiice  to  the  probate  court 
was  manifestly  not  tatSBOsi  to  except 
tbat  court  trom  the  Ust  of  those  courts  or 
JurisdlcUoos  from  whose  dedBlcms  appeals 
should  be  to  tbe  drenlt  conrt,  lor  In  pre- 
ceding sections  ol  the  Code,  dealing  spe- 
cially with  the  probate  coarl,express  pro- 
vidon  had  been  made  lor  appeals  from 
that  conrt  to  tbe  eiicoit  court.  TbatsaT- 
iag  elsuse  was  donbttfw  decdgned  simply 
to  except  apf»eals  from  tbe  probate  coert 
from  tbe  operation  ot  the  regnlatlons 
as  to  appeals  from  Inferior  eoarts  gen- 
erally In  reepeert  to  thn  time  within  whicli 
they  most  be  taken,  and  other  like  details 

It  hi  next  to  be  ofaserred  tbat  tbe  pro 
vlskms  of  tUs  sectloa,  while  speckrUy  dee 
ignatlng  the  trial  Justice's  conrt  oad  th« 
county  ccnamlssloners,  are  genera],  as  to 
the  other  courts  and  Jurisdlctioos  nderred 
to,  under  which  alone  could  the  city  court 
be  placed,  U  referred  to  at  alL  Bat,  on 
the  other  band,  the  prtrvlaions  at  section 
2134  ot  tbe  Oeneral  gttatutes  rdate  only 
to  a  single  tribunal.  speciUcally  dedgnat^ 
ed  by  name.  It  is  understood  that  the 
Gfderal  Statates  of  188S,  sabradag  the 
Code  of  Procedure,  cosetttated  a  single 
act,  all  of  which  was  passed  at  the  same 
tlste;  and  it  Is  claimed,  whether  correctly 
or  not  we  are  not  Informed,  that  section 
868  of  the  Code  Is  In  a  subsequent  portion 
of  the  general  act  to  tbat  In  which  sec- 
tion 2184  above  referred  to  la  found,  and 
is  therefore  the  latest  expression  of  tbe 
legislative  will.  Assomlag  tble  to  be  so 
for  the  purposes  ot  the  present  discno- 
Blon,  the  question  ia  presented  whether 
these  two  apparently  conflicting  provis- 
ions In  the  same  act  can  be  reconciled? 
It  se,  how  ?  Aud  It  not,  which  Is  to  con- 
trol? It  Is  Tsry  obvlons  that  if  tbe  view 
advocated  by  tfae  appdlaat  shall  pre- 
vail, then  the  provisions  of  section  2184  ot 
tbe  General  Statutes  will  become  abso- 
lutely nugatory.  No  court  will  readily 
adopt  the  conclusion  that  the  legislature 
has  deliberately  inserted  In  a  statute  a 
provision  which  becomes  utterly  useless 
and  unmeaning  because  ot  an  Inconslsttm- 
cy  with  some  subsequent  provision  In  tbe 
same  statute.  On  the  contrary,  tbe 
well-settled  rule  Is  tbat  In  construing  an 
act  it  must  be  considered  as  a  whole,  and 
such  a  constructloa  must  tie  adopted,  If 
poadble,  as  will  give  InU  force  and  effisct 
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to  flacb  OQA  of  Ita  provieloDa.  If  tbey 
are  appareotly  iDconalateot  with  each 
other,  Bucb  iDConaiatency  muat.  If  poasl- 
ble,  be  reconciled,  In  order  to  givv  full 
force  and  effect  to  the  legialatlve  will  as 
expreeaed  by  the  words  tbey  have  uaed. 
Su  that  the  practical  question  here  ia 
whether  It  la  possible  to  reconcile  the 
particular  Intention,  explicitly  declared 
In  section  2134,  of  aecurlng  the  right  of 
pea)  to  tbe  aupreme  court  from  the  decls- 
Inna  of  tbe  city  coni;t  of  Charleaton,  with 
the  freneral  Intention  declared  In  e<iually 
explicit  terms  In  section  368  of  the  Code, 
that  all  appeala  f rom  iDterlor  courta  (to 
which  clasa,  as  we  have  seen,  the  city 
eonrt  belonga)  ahall  be  hearil  by  the  cir- 
cuit court.  It  aeema  to  ns  this  can  be, 
and  ought  to  be,  done  In  order  to  avoid 
Imputing  to  the  leBislatare  an  Intention 
ot  Inserting  In  an  act  a  perfectly  useless 
and  nugatory  provision  by  readlnx  the 
partlcolar  provision  aa  an  exception  to 
the  general  provlaion;  that  while,  aa  a 
general  rule,  appeala  from  the  decisions  of 
an  Inferior  court  are  to  tbe  circuit  court, 
yet  the  city  court  constitutes  an  exeeptlon, 
and  an  appeal  from  that  court  la  to  be 
beard  and  determined  by  the  aupreme 
court.  This  mode  of  construction  has  been 
approved  and  resorted  to  In  at  least  two 
cases  in  this  state  Involving  the  construc- 
tion of  two  apparently  inconalstent  provis- 
ions In  tbB  conatltutlon,  (State  v.  Shaw,  9 
8. CM.  and  State  v.  McUanle),  19  S.C.114,) 
where,  In  the  former,  the  special  provlslun 
requiring  drcult  judges  to  be  tiected  by 
ballot  was  read  aa  an  exception  to  thegen- 
eral  provision  that  in  all  elections  by  the 
general  asMmbly  tbe  members  shall  vote 
viva  voce;  and  In  the  latter  the  provlslun 
of  section  8  of  article  6  requiring  a  revision 
and  arrangement  of  the  statutes  wa«  held 
to  constitute  an  exception  to  the  general 
provision  contained  In  aectlon  20  of  article 
2,  requiring  that  every  act  or  Joint  reso- 
lution shall  relate  to  but  one  subject, 
which  shall  be  expressed  In  the  title.  So 
In  Ex  parte  Turner,  2^  H.  C.  214,  the  same 
mode  was  resorted  to  tor  tbe  purpose  of 
reconciling  two  apparently  inconsistent 
provisions  in  the  General  Statutes  of  18S2. 
See,  alau,  Endllch  on  the  Interpretation  of 
Statutes,  (aection  215,>  where  It  la  aald: 
"  If  there  are  two  acta  or  two  provlaiona 
on  the  aame  act,  of  which  one  Is  special 
and  particular,  and  clearly  Includes  tbe 
matter  In  controversy,  while  the  other  Is 
general,  and  would,  If  standing  alone,  in- 
clude It  also,  and  If,  reading  tbe  general 
pruvialun  aide  by  side  with  tbe  particular 
one,  the  inclusion  of  that  matter  In  the 
former  would  produce  a  conflict  between 
it  and  the  special  proTlaion.  It  must  be 
taken  that  tbe  latter  was  designed  as  an 
exception  to  the  general  provision."  This 
language  Is  directly  apposite  tothecaae 
in  hand,  and  fully  supports  the  view 
which  we  have  adopted. 
It  la  contended,  however,  that  the  sn- 

(treme  court  baa  never  been  invested  with 
uriadiction  to  hear  appeals  from  the 
udgmenta  of  the  city  court,  and  section 
11  of  the  Code  Is  cited  to  show  that  such 
appeals  are  not  embraced  within  those 
mentioned  in  that  section.  Granting  thia 
o  be  so,  there  con  ba  no  doubt  that  un- 


der the  pmvlstona  of  section  2U4  socb  Jd* 
rladiction  la  not  only  expressly  conferrei 
upon  tbe  supreme  court,  but  It  Is  impera- 
tively required  to  exercise  auch  Jurlsdle* 
tlun,— "shall  hear  and  determine  auch  ap- 
peals." Again  It  la  urged  that  the  pro- 
vision tor  appeals  to  the  supreme  court 
In  aectlon  21M  from  tbe  declaiuns  of  the 
city  court  Is  permlHslve  only,  ("all  parties 
shall  have  tbe  aame  right  of  appeal," 
ete.,)  while  the  pruvtelon  In  section  368 
of  the  Code  Is  imperative,  ("the  appeal 
shall  be  to  tbe  circuit  court,"  etc.,)  and 
from  thla  it  Is  argued  that  the  losii^  par- 
ty to  a  case  In  the  city  court  may  apfieal 
either  to  the  circuit  court  or  supreme 
court,  aa  he  may  prefer;  and  hence  that, 
for  thla  reason,  If  for  no  other,  the  circuit 
Judge  erred  In  dismlaaing  this  case  for 
want  of  jnriadlctton  to  fai>ar  tbfa  appeal. 
We  cannot  adopt  sncb  a  view.  We  caa- 
not  thlnlc  that  there  la  anything  In  eltlier 
of  the  sections  which  warrants  the  Idea 
that  the  legislature  Intended  to  give  to 
a  party  to  a  cause  In  the  city  court  ttie 
right  to  select  the  tribunal  to  which  bis 
appeal  should  be  addressed.  On  the  con- 
trary, we  are  of  opinion  that  tbe  proper 
construction  ol  tbe  statute  is  that  the 
only  rlghtof  appeal  secured  to  a  party  to 
a  cause  In  the  city  court  was  a  right  to 
appeal  to  the  supreme  court,  end  there 
was  no  error  on  the  part  of  the  circuit 
judge  In  declining  to  hear  this  appeal  tur 
want  of  Jurisdiction.  Tbe  Judgment  ol 
this  court  Is  that  tbe  judgment  or  order 
of  the  circuit  court  be  affirmed. 

McGowAN,  J.  I  concur  In  the  result  up- 
on the  ground  tbat  the  taw  expressly 
gives  the  appeal  to  the  aupreme  wnrL 


Babbbb  t.  Richmond  &  D.  B.  Co. 

(Supreme  Court  of  SouXh  Carolina.  Sept.  IS, 
18B1.) 

Aoan>aiiTA.TCROssi:ta — Failcrb  to  Sioimi.— Cov- 

8TKDCTION  09  TUCE. 

1.  Gra.  St.  8.  C.  f  1483,  requires  looconotive 
eocfineere  and  flremen  on  traina,  when  api«osoh- 
isK  any  public  highway  or  "traveled  pLaoe,  "  to 
sigaal,  either  by  a  bell  or  whistle.  Heul,  that  "a 
traveled  place"  means  a  place  where  the  pabltc 
have  a  legal  right  to  cross  the  track,  and  not  a 
place  whore  people  are  acooatomed  to  eroas  to 
reach  a  store  and  post-offioe,  where  mwh  crossing 
waa  not  a  public  one,  and  toe  railroad  oompany 
did  not  know  of  or  aoguiesoe  In  suob  orosslag. 

3.  Defendant's  failure  to  give  the  required 
noUceof  Its  approaching  tndn  win  not  giveplain- 
tlif  a  right  of  reoovenr  when  he  knew  of  lis  ap- 
proach without  any  sljsrnal  being  given. 

8.  NwUgence  cannot  be  Imbated  to  defendant 
by  reason  of  its  traok  being  inthlu  three  feet  of 
the  platform  in  front  of  the  stwe  where  the  ac- 
cident occurred,  when  It  owbed  only  the  road- 
bed at  that  point,  and  had  no  interest  in  or  ood- 
trol  over  either  the  platform  or  the  ground  upon 
which  It  rested. 

Appeal  from  common  pleas  circuit  court 
of  Cheater  county ;  Norton,  Judge. 

Action  by  William  8.  Barber,  by  bis 
guardian  ud  litems  James  U.  Barber, 
agalnat  the  Richmond  ftDanvilieRallmad 
Companyfor  personal  injuries.  Judgment 
of  nonauit,  from  which  plaintiff  appeala. 
Affirmed. 

Heary  A  0»ffe,  fur  appellant,  B.  h. 
AbB^t  for  d^ndant. 
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McIter,  J.  Thin  waa  an  action  to  re- 
over  damaf^  for  injuries  auatalnetl  by 
the  minor,  William  S.  Barber,  tbrougb  the 
allesred  nef;llRence  of  tbe  defendant  com- 
pany. In  the  complaint  the  neKllKence 
complalnwd  of  la  atated  as  follows:  That 
at  a  station  on  the  railroad  called  "Baa- 
comTllIe'"*tbeaald  William  S.  Barber  was 
croBslnfc  the  track  of  the  railroad,  well 
knowing  that  the  locomotive  and  cars 
tbere<if,  then  about  due,  would  stop  to 
dlsrhargs  paasenffers  at  tbe  said  station; 
but  the  defendaat  carelessly  and  i-eckiess- 
ly  caused  Its  locomotive  and  cars  to  pass 
rapidly  over  the  track  at  BaldHtatlon,una 
nefcllgently  omitted  to  slow  up.  or  give 
a  Hignal  by  belt  or  whistle,  while  so  ap- 
proarhing,  tbouKh  then  erosslnfc  a  public 
blKhway,  by  reason  whereof  the  said 
William  8.  Barber  was  unaware  of  the 
approach,  and  by  reason  of  tbe  said  nesli- 
gence,  and  without  any  fault  or  neffligence 
of  the  said  William  S.  Barber,  the  locomo- 
tive Btmck  him  and  threw  him  witb  ffreat 
violence  to  the  ffronnd."  whereby  he  sua* 
talned  the  eerlous  Injurlea  for  which  dam* 
affea  are  claimed.  Tbe  plaintiff  Intro- 
duced tPutlmony  tdnding  toahow  that  the 
place  at  which  the  dlaanter  occurred  was 
not  a  regular,  but  a  flag,  atatlon,  where 
the  tralne  did  not  usually  stop  except  up- 
on signal,  unless  tbey  had  paaaengers  to 
discharge  at  that  point ;  that  on  the  day 
when  the  accident  occurred  there  was  a 
passenger  on  tbe  east-bound  train  to  be 
put  off  at  Baacomvllle,  which  was  known 
to  William  S.  Barber;  tbatyounjt  Barber, 
a  youth  of  15  years  of  age,  bud  gone  to 
the  station  that  morning,  driving  a  team 
of  mules,  which  he  left  in  the  open  space 
between  the  public  road  to  Rocky  Mount 
and  the  railroad  track,  where  pereonsTiB- 
Itlng  tne  station  were  accustomed  to  leave 
their  teams,  and  had  gone  Into  the  back 
part  of  tbe  store  of  Hafner  &  Howze,  In 
which  the  post-office  was  kept,  for  the 
purpose  of  warming  his  feet;  that  the 
railroad  track  runs  immediately  In  front 
of  Raid  store,  within  about  three  feet  of 
the  T^iazza  or  platform  of  the  store;  that 
while  ut  tbe  Are  young  Barber  heard  the 
train  approaching,  and.  fearing  that  his 
mules  would  become  frightened,  started, 
with  a  companion,  on  a  run,  intending, 
as  he  said,  to  Jump  from  the  platform 
acroBS  the  track,— the  road  being  narrow 
gaufre. — three  feet,  ao  aa  to  reach  his  team 
berore  tbe  train  came  up;  that  wlien  he 
reached  the  door  ul  the  store  opening  on 
the  platform  he  saw  the  train  abreast  of 
the  platform,  and  tried  tostop,  attempting 
to  catch  hold  of  a  post,  hut.  missing  tbe 
post,  he  fell  against  the  tender  of  tbe  en- 
gine, and  the  train  paused  over  one  of  his 
feet.  Injuring  It  so  severely  as  to  render 
amputation  neceeaary.  For  a  proper  ud- 
deratandlng  of  tbe  location  the  diagram 
found  In  the  "rase"  should  be  embraced  In 
the  report  of  the  case,  from  which  It  ap- 
pparH  that  the  train  had  alreudy  crossed 
the  public  road  leading  to  Rnck  Hill  be- 
fore the  disaster  occurred,  and  that  It  did 
not  cross  the  public  road  leaillngto  Rocky 
Mount  at  all,  at  least  near  the  Bascum* 
ville  sratlOD,  and  that  there  was  no  public 
highway  or  street  at  the  point  where 
young  Barber  undertook  to  croHs  the 


railroad  track.  The  platnttff  also  intro- 
duced testimony  tending  to  show  that 
the  engineer  In  charge  of  the  train  failed 
to  give  tbe  aisnals  required  by  section 
148S  when  approaching  the  place  where 
a  railroad  track  crosses  "any  public  hitrb- 
way  or  street  or  traveled  place;  "the  whla- 
tie  not  haying  been  blown  until  the  engine 
was  abreaat  ot  Cousar'a  store,  about  28 
Bteps  diatant  from  the  platform  above 
mentioned.  There  was  also  testimony 
tending  to  show  that  persons  were  in  the 
habit  of  stopping  and  hitchlngthelrteums 
In  the  open  apace  In  front  of  the  stores  of 
Halner  ft  Howse  and  Conaar,  between 
the  railroad  traok  and  the  public  rond 
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leading  to  Rocky  Mount,  and  croaclng 
the  railroad  track  to  reach  those  stores. 
In  one  of  which  the  post-offlce  was  kept; 
but  there  waa  no  evidence  that  tbedefend- 
ant  company  either  knew  of  ur  acquiesced 
in  this  habit  of  crosHlng  its  track  at  that 
place.  The  plaintiff  also  offered  testimo- 
ny, without  objection,  tending  to  show 
that  slncetheaccldentoecurred  the  defend- 
ant company  had  cut  oft  three  feet  from 
tbe  platforms  both  of  Hafner&  Howze  and 
of  Cuusar,  making  tlie  distance  now  be- 
tween the  edges  of  the  platforms  and  the 
railroad  track  six  feet  Instead  of  threeffet, 
but  It  also  appeared  fmm  the  testimony 
of  the  same  witness  that  the  defendant 
Cfimpany  owned  only  the  road-bed  at  that 
point,  and  had  nothing  to  do  with  erect- 
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Idk  or  malatalalnff  tboM  platfurma  with- 
in three  feet  of  their  track,  and  bad  to  ob* 
talo  permlSttloD  from  the  owoPHito  cut 
than  off  aa  above  stated.  At  tbo  clou  of 
plaintiff's  testimony  defendant's  enunsel 
mdved  for  a  nonsuit,  which  was  granted 
npon  the  sroand  that  there  was  an  entire 
absence  of  any  testimony  tending  to 
show  nesltgence  on  the  part  of  the  d^end- 
dant  company. 
The  plaintiff  appealed  upoa  the  several 

Sounds  set  out  In  the  record.  It  seems 
be  conceded,  and  properly  so,  that  the 
failure  of  the  defendant  to  give  theslgnala 
required  by  thesectlonof  theOeneral  {Stat- 
utes above  cited  cannot  tirail  the  plaintiff 
nnleBB  it  appears  that  the  disaster  oc- 
curred at  a  point  where  the  railroad  track 
croRses  a  public  highway  or  Htreetortrav- 
eled  place.  Neely  v.  Railroad  Co..  88  S.  C. 
186, 11  8.  E.  Rep.  686 ;  Hale  v.  Railroad  Co., 
18  E.  Rep.  NT,  (decided  at  the  present 
term.)  But  it  Is  contended  that,  while 
the  dlHaster  did  notucenrat  a  public  high- 
way or  street,  yet  it  did  occur  at  a  "trar- 
eleu  place,"  and  exception  la  taken  to  the 
construction  placed  nprm  those  words  by 
the  circuit  Judge,— that  It  ma»t  be  a  place 
«  ber«  the  pirtilic  are  authorised  to  travel, 
and  that,  althongb  persons  were  accua- 
toined  to  cross  the  track  for  the  purpose 
of  reaching  the  stores  and  poet-offlce,  this 
would  not  constitute  **a  traveled  place, " 
in  the  sense  of  those  terms  as  used  hi  the 
statute,  unless  It  was  shown  that  the  rail- 
road compaay  knew  of  and  acquiesced  In 
this  use  of  Its  track.  We  do  not  think 
there  was  any  error  in  the  view  taken  by 
the  circuit  Judge,  ooless,  iadeed,  be  went 
too  far  In  favor  of  the  plaintiff.  It  seems 
to  US  that  the  object  of  tbestatnte  was  to 
protect  persona  In  crossing  railroad  tracks 
at  points  where  they  had  a  right  to  do 
so,  and  not  at  points  where  they  had  no 
legal  right  to  cross.  We  arenot  prepared, 
therefore,  to  admit  that  the  mere  fact 
that  pereona  were  In  the  habit  of  crossing 
a  railroad  track  with  the*  knowledge  of 
and  without  objection  from  tbe  company 
would  constitute  such  a  traveled  place  as 
Is  contemplated  by  the  statute,  unless  the 
public  bad  In  some  way  acquired  the  le^eal 
right  to  cross  at  such  point.  See  Hale  v. 
Railroad  Co.,  referred  to  above. 

But  there  Is  another  view  np<m  which 
tbe  ruling  of  the  circuit  Judge  might  be 
sustained.  In  Olenn  v.  Railroad  Co.,  21 
U.  C.  470.  It  was  held  that  It  was  not  suffi- 
cient to  sustain  a  case  of  tblsklnd  toshow 
negligence,  bat  there  must  be  also  some 
evidence  showing  that  the  Injury  com- 
plained of  was  the  result  of  such  ncKllp 
gence;  and  the  same  doctrine  was  recog- 
nised In  the  case  of  Petrie  v.  Railroad  Co., 
29  S.  C.  at  page  818,  7  S.  E.  Rep.  515.  Now, 
In  this  case,  while  there  was  evidence  of 
negligence  in  tailing  to  give  the  statutory 
siKnals,  which  would  have  made  the  de- 
fendant liable  11  the  dlauster  had  occurred 
at  a  public  highway  or  street  or  traveled 
place,  provided  It  had  beeu  shown  that 
tbs  injury  complained  of  resulted  from 
such  negligence,  yet,  as  we  have  said,  the 
disaster  did  not  occur  at  u  ay  such  place, 
and,  If  It  had,  bow  could  It  be  said  that 
tbe  injury  was  the  result  ol  such  negli- 
gence, in  face  of  the  admitted  fact,  testi- 


fied to  both  by  the  party  faijured  and  by 
his  companion,  that  young  Barber  knew 
the  train  was  not  only  approaching,  bnt 
was  near  a  t  hand,  before  be  started  from 
the  fire?  The  manifest  object  of  requiring 
the  signals  Is  to  glvB  notice  to  persons 
crossing  ur  wishing  to  cross  a  railroad 
track.  In  order  that  they  may  keep  out  uf 
the  way  of  an  approaching  train;  bnt  if 
they  know  of  the  approach  ol  the  train 
without  any  signal  being  given,  where  la 
the  necessity  for  such  Rlguals,  and  how 
could  It  be  said  with  any  propriety  that 
tbe  failure  to  give  them  contributed  la 
any  way  to  tbe  disaster?  Tlie  fact  that 
tbe  train  was  running  rapidly -~from  20 
to  S  miles  aa  hour-^  no  evidence  of  neg- 
ligence in  tbe  absence  of  other  circum- 
stances. Zelgier  v.  Bailroad  Co.,  7  8.  C. 
402. 

Tbe  fact  that  the  platform  from  which 
young  Barber  f^  waa  wltUa  three  feet  of 
the  railroad  track  caaaot  be  a  groond  of 
imputing  n^llgeace  to  tbe  ddendant,  lor 
there  is  not  only  no  testimony  taodlng  to 
show  that  the  platform  was  eithererectad 
or  maintained  by  the  railroad  company, 
but.  on  tbe  contrary,  plalntUTs  own  tes- 
timony shows  that  sncn  waa  not  ttas  fact, 
—that  the  company  bad  nothing  to  do 
either  with  the  construction  or  the  main- 
tenance of  the  platform;  that  It  only 
owned  the  road-bed  at  that  point,  and 
had  ao  control  over  the  ground  upon 
wbicb  the  platform  rested.  When,  there- 
fore, the  company,  probably  with  the 
Tiew  to  prevent  similar  dlaasters.  desired 
to  cut  off  the  platfonna  so  aa  to  increase 
tbedlstanc*  between  the  track  and  the 
outer  edge  of  tbe  platforms,  permission 
had  Arst  to  be  obtained  from  those  who 
own  and  control  the  platforms.  Tu  avoid 
misapprehension,  we  desire  to  add  that 
we  have  considered  the  qaestion  whether 
there  was  any  evidence  of  negligence  on 
the  part  ol  the  company  In  allowing  the 
platform  to  remain  so  near  the  track,  al- 
though tbe  complaint  contains  no  allega- 
tion of  negligence  In  that  respect*  becauw 
evidence  was  received  without  objection, 
as  to  that  point,  and  therefore,  under  the 
liberal  provlslona  of  the  Code,  It  is  pos- 
sible that  the  complaint  mlgbt  be  amend- 
ed, even  after  verdict,  so  as  to  conform  to 
the  facts  proved,  by  Inserting  an  allega- 
tion to  that  effect.  But  we  are  not  to  be 
understood  as  disregarding  tbe  rule  im- 
plied by  the  case  of  Fell  v.  Bailroad  (To.. 
38  S.  C.  198. 11  a.  E.  Bop.  691.  Tbe  judg- 
ment of  this  court  is  that  tbe  iudgment  uf 
the  circuit  court  t»e  affirmed. 

McQowAH,  J. :  I  eoncnr. 


LORRNTK  et  al.  W,  AlfCXANDSS. 

{Supreme  Court  qf  Oeorgtct.    July  8, 1891.) 
CoxsTimzioiiAi.  Law— Sfkuai.  Acts— Bstablub- 

MSm  or  CODHTT  COUST. 

L  Insoforasthesctof  1S79  li  a  law  I6r  th* 

establlsbment  of  coaoty  courts,  it  U  uol  ageoeral 
law,  inasmach  as  it  excepts  b;  name  the  coiuit7 
of  Walton,  and  also  excepts  all  ooaaties  bsrinf 
a  city  ooort,  and  all  oouuty  ooorts  ttien  existing. 

3.  There  being  no  geaeval  law,  having  f^era- 
tioo  throogbout  the  state,  provialng  for  tbe  ea- 
tabiishnienft  of  ooonty  oourta,  the  weal  law  of 
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1887,  toncliliis  the  eatsblisbiBeiit  ot  a  ooa&t]r 
court  tor  Strly  oouB^t  !■  oot  muxmsUtutiMial. 

8.  The  act  of  1879  (Code,  379  et  seq.)  estab- 
lishes uniformity  &s  to  Jurisdiction,  powers,  pro- 
ceedings, and  practice  of  all  ooonty  oourts,  and, 
in  M>  far  as  any  local  or  special  Ihw  on  the  sob- 
Jaet  ooofllcte  with  tba  same,  such  local  or  speolal 
law  la  Qnoonstltntiooal;  bat  this  does  not  vitiate 
any  snob  act  in  so  far  as  it  estabUsbea  a  conn^ 
court,  and  ordains  Jurisdiction,  powers,  proceed- 
ings, and  practice  in  oosformity  to  tbe  general 
/law. 

(SyZIolnfa  hy  the  Court) 

Error  from  aaperlur  court.  Early  conn- 
tj;  J.  H.  Ogebrv,  Judge. 

3.  C  Sb^Md  aad  J,  H.  hvmpklB,  for 
pltintllh  lo  error.  £.  H.  PowOl,  for  de- 
fendant in  error. 

tiiuuoNS,  J.  Ijorents  ft  Bittler  broujght 
suit  against  Atexandvr  in  the  coanty  court 
of  £ariycoDnty, and  obtained  ajodjcnient. 
Alexander  appealed  to  the  saperlor  court. 
Tlw  ease  eoniuiK  on  to  be  tried  there,  AJez- 
aoder  moved  to  dlemlfie  It  on  the  jrround 
tbat  the  law  organiilng  the  coaDty  coart 
waa  nneonetitatlonal.  Tbie  motion  waa 
granted,  and  the  plalntill  excepted.  Ttae 
county  coDFt  ut  Early  county  wan  organs 
Ixed  under  a  special  act  pasaed  by  the  leg- 
islature In  1887.  It  was  cuatended  here  by 
eonnsel  fur  the  defendant  bi  error  tbat 
The  legtelaturehad  no  authority  under  tlie 
constitution  to  pass  a  special  act  eu tab] Isb- 
Ing  a  coaoty  conrt,  Inavrauch  as  by  the 
act  of  1872,  amended  by  the  act  of  1879.  a 

general  law  was  already  upon  the  statute^ 
ook,  providing  for  the  establishment  of 
county  courts.  The  ctHistltutlonal  pro- 
▼tolon  relied  on  Is  as  follows:  "Laws  of  a 
general  nature  shall  have  uniform  opera- 
tion throughout  the  state,  and  no  special 
law  shall  be  enacted  In  any  case  for  which 
provision  has  been  made  by  an  existing 
general  law. "  Article  1,  S  4,  par.  1,  (Code, 
95037.) 

].  The  act  ot  1872,  which  first  provided 
lor  the  establishment  ot  county  courts, 
was  not  a  general  law  having  nnlfonn 
operation  throughout  the  state,  lor  the 
act  Itself  excepted  40  counties  from  Its 
operation.  The  act  of  1879,  which  amend- 
ed the  prior  act,  waa  not  a  gmeral  lew, 
for  the  same  reason.  It  excepted  Walton 
county  by  name,  and  uU  counties  In  which 
a  city  court  had  been  established,  end  all 
counties  In  which  county  courts  were  then 
existing.  A  law,  to  be  general,  onder  this 
section  ol  the  constitution,  must  operate 
nnlfurmly  throughout  the  whole  state  up- 
on the  subject  or  class  ot  subjects  with 
whirh  It  purposes  to  deal.  The  act  under 
consideration  deals  with  tbeestabUsbment 
of  county  courts.  In  order  for  it  to  be 
general  and  have  uniform  operation 
throughout  tbe  state  It  roust  affect  each 
county  In  tlie  state.  II  U  except  one  or 
several.  It  Is  not  general,  and  cannot  have 
this  uniform  operation  In  all  counties  ot 
the  state.  It  follows,  therefore,  that  the 
act  in  question  is  not  a  general  law,  under 
this  clause  of  tbeconstltutlon.  Where  the 
leglalatnre  has  not  passed  a  graeral  law 
upuD  n  subject  ot  a  local  nature,  the  con- 
stltntlon  does  not  prohibit  Itfrom  pussing 
special  laws  lor  any  particular  locality 
upon  that  subject;  but,  it  there  is  a  gen- 
eral  law  njpoo  the  subject.  It  i«  prohibited 
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by  the  constitution  from  passing  special 
laws  for  particular  localities,  changing 
that  general  law. 

2.  Theleglslaturenot  having  passed  any 
general  law  having  operation  throughout 
the  state  providing  tor  the  establishment 
of  county  courts,  the  act  of  1887  establish- 
ing a  county  court  for  the  county  ot  Early 
la  not  unconstitutional. 

8.  It  wasconteoded,  however,  by  counsel 
for  the  defendant  in  error  that  the  special 
act  for  Early  county  Is  different  lu  some 
respects,  as  to  Jurisdiction,  powers,  pro- 
ceedings, nnd  practice. from  the  act  otl879, 
which  establishes  unitormlty  In  Jurisdic- 
tion, powers,  etc.,  tor  ail  counties;  If  It 
be  true  that  tbe  special  act  Is  dirferent  la 
these  respects,  it  Is  unconstitutional  and 
void  so  far  as  these  differences  are  con- 
cerned ;  but  the  fact  that  the  speclsl  act 

Sres  more  or  less  Jurisdiction,  and  estah- 
hes  dtlferent  proceedings  or  practice* 
does  not  render  the  whole  act  nnconstltn- 
tlunal.  So  far  as  the  act  established  a 
county  court  and  ordained  Jurlsdlettcnir 
powers,  proceedings,  and  practice  in  coin 
tormlty  to  the  general  law.  It  was  con- 
stitutional, and  the  court  thus  established 
must  be  governed  by  the  act  making  the 
practice  uniform  In  all  county  courts.  If 
there  Is  a  dlltereace  In  these  respects,  th» 
special  act  moat  yield  to  the  geaeral  law. 
Judgment  reversed. 


Cobb  et  aL  v.  Hoeux  ot  mL 

(Supmm  Oourt     Gacnvta.   July  8,  IflPL) 

AprLic^TtoH  roB  iHJDNonoir— AmrsB— DsNux. 
or  Psnnos. 

1.  One  against  whom  sn  ln)anetIon  is  prayed 
may  In  his  Answer  set  ap  that  he  did  the  acts 
oompialaed  of  as  agent  for  another,  sad  tUa  Is 
no  cause  foe  striking  his  answer. 

9.  Tbare  was  no  abase  of  dlsaetlos  is  r»- 
fusing  tbe  Injunction  prayed  for  as  to  any  ot  the 
defeoaaDts  in  the  proceeding,  notirltbstSBdiag 
some  of  tbem  failed  to  answer. 
{Sl/lkOnta  by  the  Court.) 

Error  from  superior  court.  Bum  ter 
county;  Allp»  Fort,  Judge. 

Slmmona  A  Kimbroaf^b  and  MadBoa  A 
Blalock,  fur  plalntltts  In  error.  Hlntoa, 
Ottta  &  Tyson,  tor  d^endanti  In  error. 

Judgment  affirmed. 

Ldhpkin,  J.,  not  presiding. 


HoBKK  V.  Johnson. 
(Aqneme  Court  oS  GeofVta-  Jsly  8.  UDL) 

Srsonomr  bt  Bzbciito»— Bvmnios— Tsassna 

or  Tax  BIxxcdtior. 

1.  Aooording  to  tbe  eases  of  Sotxell  v.  Hasi, 
9  Oa.  fifi,  and  Mays  v.  EUlen.  06  Ga.  837,  an  ex- 
ecutor  oannot  recover  In  ^eonaeat  without  intra- 

docing  the  will. 

9.  As  to  the  qnestlon  relating  to  the  transfer 
of  a  tax  execution  by  the  oomptroUer  general, 
thi«  case  la  oontrolled  by  BooU  v.  Stewart,  8i  Oa. 
773,  11  &  B.  Rep.  897. 
iSi)^iatniM  ty  Vu  Court) 

Error  from  superior  court,  Doolsgr  conn^ 
ty ;  ALLX.N  FoBT,  Judge. 
Mmrtln  J  Smltbt  for  plaintiff  In  error,. 
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J.  W.  Bajfrood  and  B.  P.  Rottis,  lor  de- 
tendant  In  error. 
Judgment  revenied. 

LcuPKiN,  J.,  not  presiding. 


HocsTON  et  al.  r.  Ladies'  nmotf  Branch 
Asa'N. 

(Supreme  Court  ctf  Oeorpio.  Uaj  0^  ISOL) 

IniBuonox*— Right  to  Sbt-Oiv— Cbbtaihtt  or 

Vbkdiot. 

1.  The  verdict  beioR  manifestly  rifrht,  and 
tbe  onl;  one  tbat  could  result  from  tlie  plesnlngs 
aod  evidence.  It  wu  not  error  for  t£e  court, 
.when  the  jury  w^re  about  to  consider  of  their 
verdict,  to  say,  "You  can  retire  If  yon  wish  to 
do  so, "  nor  to  send  an  ofQoer  to  them  a  few  min- 
-utes  after  they  had  retired  with  Instruotiona  to 
Inquire  "what  was  the  dllfioalty. " 

a.  Where  an  associatioouaes  Its  former  treas- 
urer and  bor  attorney  for  moneydue  it,  the  treas- 
urer cannot  set  off  against  the  plaiutifE's  demand 
damages  and  expenses  resulting  from  a  malicious 
prosecution  for  embezzling  the  funds  in  her  hands ; 
DOT  can  snch  attorney  set  off  against  the  plain- 
ttfl'a  demand  his  claim  for  fees  for  tervloea  rm- 
dered  in  defending  the  treasurer,  either  In  the 
oroaeontton  or  the  action  for  the  money,  there  be- 
ing no  allegation  that  the  association  was  Insolv- 
«nt. 

8.  In  an  aotlon  against  two  defendants  sued 
Jolntiyi  a  general  vwdict  for  tbe  plaintiff  is  a 
vnding  agunst  both,  and  Is  snfBolently  certain. 

{SyllahxiM  by  LumpMn,  J.) 

Error  from  city  coart  of  tSavenitah ;  W. 
D.  Habdign,  Jadge. 

OMHurd  A  Melai1m,tor  plaintiff  In  error. 
Gm.  W.  OweoH,  tor  deteadants  In  error. 

Jadgment  affirmed. 


Baxteb  v.  Winn. 
(Supnme  Court  of  Oeorgia.  Hay  8, 1S9L) 

CONSTBUCTIOS  Ot  WiLLS— "HsniS.  " 

The  cardinal  rule  in  the  oonstraction  of 
nills  Is  to  ascertain  the  Intention  of  the  testator. 
The  court  below  rightly  held  Uiat  ttie  mnrd 
"heirs,"  as  used  In  the  will  construed  in  this 
•case,  meant  "children. " 
{ayUatnu  by  the  Court.) 

Error  (rum  eoperlor  conrt,  Gwinnett 
county;  N.  L.  Hutchinb,  Judge. 

Jubaa  db  McDonaldttor  ulainttfl  in  error. 
T.  M.  Peepiea  and  J.  Winn,  for  defend- 
ant Inerrur. 

LnnPfON,  J.  Tbe  wlllofjobn  Morrow 
waH,  eubsCautlally,  as  fullowa:  It  gave 
to  D.  W.  Spcnce,  la  trust  for  Muriab 
Momiw  and  Warren  Henry  Morrow,  a  lot 
o(  land  In  -Gwinnett  county,  together 
with  tbe  huusebold  and  kitchen  furniturp, 
farming  Implements,  and  all  testator's 
ertoclc.  It  further  directed  that  Muriah 
and  Warren  Henry  sbould  live  iu  tbe 
bouse  then  occupied  by  testator  as  a 
dwelling,  and  that  they  should  not,  in 
any  event,  hrlng  any  one  else  to  lire  in 
the  house  with  them;  that  tbey  should 
not  have  any  right  to  trade  ur  sell  the 
place,  but  through  their  trustee  should 
enjoy  the  pmceeds.  proflts,  rents,  and  In- 
crease ot  tbe  propert.v,  share  and  share 
alike;  that  tbe  executor  should  sell  testa- 
tor's form  In  MlRsisHippi,  and  purchase 
with  the  money  arising  therefrom  Geor- 
gia railroad  stock,  wblcfa  be  Bhonld  bold 


as  trustee  for  Morlah  a.'vJ  "Warren  Henry 
Morrow,  allowlnt;  them  to  receive  tbe  in- 
terest or  dividends  arising  from  It;  tbaC. 
after  the  executor  should  pay  his  Jnat  debts 
and  burial  expenses,  whatever  money 
came  into  his  bands  belonging  to  testa- 
tor's estate,  from  collections  ot  debts, 
rents,  or  sales  ot  property,  he  sbould  In- 
vest In  Georgia  railroad  stock,  as  direct- 
ed above;  that,  it  Wiley  H.  Baxter  re- 
mained on  tbe  place,  he  was  to  hare  no 
control  ot  any  part  ot  the  property,  and 
his  property  wan  to  be  kept  separate 
from  Moriah'B  and  Warren  Henry's;  that, 
In  the  event  Moriab  or  Warren  Henry 
should  either  die  leaving  no  heirs,  tbe  sur- 
vivor should  ha  ve  the  whole  Interest  ari»- 
Ing  under  the  will,  and,  on  Che  death  ot  tbe 
survivor,  testator  directed  that  be  or  she 
might  win  It  to  whom  he  or  sbe  pleased, 
but  that  during  the  lives  of  Moriab  and 
Warren  Henry  they  were  never  to  bare 
or  dispose  of  any  part  of'  the  land,  atoek, 
or  railroad  stock,  outside  of  tbe  rents  and 
interest.  We  think  it  obvlons,  without 
discussion,  that  the  court  twlow  rlgbtly 
construed  this  will  as  stated  In  tbe  bead- 
note.  Jadgment  affirmed. 


Hall  v.  State. 
(Supreme  Court  of  Georoia.   May  B,  tSSL) 

lNTOZ101.TlNa  LiqUOBS— ILLEOAL  SAI.Ba. 

1.  On  an  iodiotment  obai^lDg  the  sale  of 
whisky  to  two  named  persons,  proof  of  8  sale  to 
^thur  of  them  will  warrant  a  conviction. 

3.  An  Indictment,  charging  a  sale  as  made  to 
a  person  named,  will  1m  supported  by  evidence 
that  it  was  made  to  Um  througii  bia  swant  or 
messengv,  and  tbe  latter  need  not  be  meattciied 
by  name  or  otherwise  In  tbe  indiotmeDt. 
{Syllatnu  byttm  Court.) 

Error  from  superior  court.  Elbert  coon- 

ty;  Samuel  Lumpkin,  Judge. 

Indictment  ot  James  N.  Hall  tor  Illegal 
sale  of  whisky.  Verdict  ot  guilty. 
tendant  brings  error.  Affirmed. 

John  P.  SliH anon,  tor  plalntlftln  error. 
W.  M.  Bowarti,  Sol.  Gen.,  for  the  State. 

BlecrlbV,  C.  J.  1.  The  indictment 
charged  the  sale  of  whisky  to  two  named 
persons.  The  evidence  showed  a  sale  to 
one  ot  them,  not  made  to  him  directly, 
but  through  tbe  medium  ot  bis  servant  or 
messenger,  tbe  peraoo  bimeell  iwying  lor 
tbe  article  on  tbe  next  day,  wbleta  pay- 
ment was  accepted  by  the  accused.  The 
evidence  was  certainly  admissible.  Did  it 
warrant  a  conviction?  In  Hoore  v. 
State,  79  Ga.  498,  5  S.  E.  Rep.  51.lt  was 
ruled  that  an  accusation  alleging  a  saleto 
a  named  person  and  other  persons  un- 
known would  be  supported  by  proving 
either  a  Joint  or  a  several  sale.  And  in 
Dukes  T.  State,  79  Ga.  795.  4  8.  E.  Rep.8n, 
a  sale  to  one  minor  was  held  to  warrant 
conviction  on  an  Indictment  charging  a 
sale  to  two.  The  principle  ot  these  derle- 
lons  controls  this  case  in  so  far  as  tbe 
question  of  a  several  sale  Is  concerned. 

2.  It  was  contended  in  tbe  argrnment 
that  as  the  servant  or  messenger  uf  tbe 
purchsHer  was  not  name«l  or  r^erred  to  in 
the  ludlctment,  and  as  there  was  no  sale 
except  the  one  effected  to  or  tbroagta  him, 
tht  transaction  which  actually  took  place 
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was  Dot  eovered  by  the  Indictment.  We 
think  otllerwlae.  AecordluK  to  ttae  evi- 
dence, the  servant  was  not  tbe  purchaser, 
but  tbe  agent  or  Instrument  throuKh 
wblefa  tbe  purchase  was  made  and  the 
whisky  delivered.  If  the  transsetlon  had 
been  effected  tbroagh  a  common  carrier, 
It  certainly  would  not  have  been  necessary 
to  name  thn  carrier  In  the  Indictment.' 
Why,  then,  should  It  be  requisite  to  name 
the  servant?  Had  it  appeared  that  tbe 
aule  was  made  to  an  agent  for  an  unknown 
principal,  there  mifsbt  be  good  reason  for 
buldinx  that  the  indictment  should  set 
forth  th«  agent's  name;  bat  here  the  prin- 
cipal sent  for  tbe  whteky,  received  it,  and 
paid  for  it  In  person  next  day.  It  tbe  sale 
waa  made  at  all,  the  accused  knew  from 
tbe  Indictment  what  sale  was  referred  to. 
In  bis  statement  he  denied  tbe  whole  busi- 
nesR.  but  the  jury  believed  the  testlmuny, 
and  thought  It  more  credible  than  the 
statement.  Judgment  affirmed. 

LvHPKiM,      not  presiding. 


MiLUBBN  et  a/.  V.  KrnnbOT. 
{Supreme  Cmurt  of  Oeorgia.  Svlj  8, 18B1>) 
Adtkbm  Possbuiok. 
Title  to  land  acquired  by  presorlpttoQ  la 
not  lost  by  ceaslDg  to  hold  actual  poasesslon  for 
IS  months  or  more,  the  animus  revertendi  exi*t- 
Ing. 

(fllfOobuf  by  Ae  Court.) 

Error  from  superior  court,  Worth  coun- 
ty ;  B.  B.  Bower*  Judge. 

D.  H.  Pope,  tor  plaiutltf  in  error  W.  A. 
Harrlay  Biehd.  Hobba,  and  Harrleon  & 
JfeeplPBt  for  driendants  to  error. 

Judgment  affirmed. 

LxTHPKiN,  J.,  not  presiding. 


Allbm  v.  NoasBACM  et  a/. 
VSu^rmu  Court  itf  Georgia.  JDly8,i891.) 
OoiWTiTOTiojrAi  Lit— Appointmbnt  or  Rbcbit- 

BBS. 

1.  Ant  18SI,  (Code,  S  et  seq.,)  tor  put- 

ting tbe  BMota  of  insolvent  traders  into  the  lianda 
Qf  a  reoeivw,  la  a  general  law,  and  U  eonstita- 
tlonaL 

8.  The  evldenoe  being  oonfiioting,  the  Judge 
did  not  abnae  his  dlaureoon  In  appotntlng  a  re- 
ceiver. 
(Sullalnu  by  As  Court) 

Error  from  superior  court,  Calhoun 
county;  B.  B  Bower.  Judge. 

C.  J.  Thorntoa,  for  plaintiff  In  error. 
H.  C.  SbeSeld,  J.  J.  Beck,  and  J.H.  Lump 
kiDt  for  defendants  In  error. 

Jadgment  affirmed. 

Lumpkin,  J.,  not  presiding. 


HlLLKB  et  al.  V.  MZLI.IEB. 

(Suprems  Court  qf  CTeonrfo.  July  18, 18BL) 
Vmw  TauL— GoNmovnTtt  Svidirgi. 
There  was  do  abase  of  discretion  la  rtfns- 
lug  a  new  trial,  the  evldenoe  upon  tbe  maialaaae 
being  conflicting. 
{SyiltUmt  by  flw  Court.) 

Error  from  auperior  court,  Baldwin 
connty:  W-  F.  Jknkins,  Judge. 


U  V.  SOOTT.  6S5 

C.  P.  Crawford,  for  plaintiffs  In  error. 
WhitSeld  &  Allen,  for  defendant  in  error. 
Judgment  affirmed. 


Fuller  et  a/.  t.Vininu. 
(SN^prame  Court     Qeorgkk.   July  18, 1891.) 
BuiawAL  Of  JxnwxBHT  —  Ai!nDA.viT  or  Illb- 

OAJJTT. 

Defendant  In  ajL/o.  issued  upon  a  revived 
Judgment,  after  litigating  tbe  legality  of  a  levy, 
and  after  floal  Judgment  that  tbe  levy  proceed, 
cannot  ratoe  the  question,  by  a  subeeizuent  alU- 
darit  of  illMfaltty,  of  proper  service  upon  him  in 
the  proceedings  to  revive  the  Jadgment  before 
the  fi.  fa.  Issued. 
{ayUObm  by  the  Court) 

Error  from    superior   court,  Morgan 

county;  W.  F.  Jicnkine.  Judge. 

Action  by  Fuller  and  Oglesby  against  D. 
M.  Vlntug.  Judgment  for  defendant. 
Flaintlffs  bring  error.  Reversed. 

Foster  A  Butler,  for  platatlffs  In  error. 
Calvta  Qeorge,  for  defendant  In  error. 

Lumpkin,  J.  The  B.  fk.  referred  to  In 
the  head-note  was,  In  June,  1888,  levied 
upon  certain  property  of  D.  M.  Vlning, 
tbe  plaintiff's  attorney  having  placed  in 
the  sheriff's  hands  an  affidavit  to  Che 
effect  that  tbe  property  was  sobject,  al- 
though covered  oy  a  homestead.  Ylnlng 
filed  a  cnuntcr-affldavlt,  to  the  effect  thai; 
tbe  property  had  been  regularly  and  le> 
gaily  set  apart  as  a  homestead,  and  deny* 
ing  that  It  was  subject  to  this  0.  fa.  The 
final  verdict  In  this  case  was  against  tbe 
counter-affidavit,  and  a  Ju<igment  waa 
rendered  ordering  the  S.  fa.,  to  proceed. 
The  same  S.  fa.  was  afterwards  levied 
upon  property  of  D.  M.  Vlning,  and  be 
filed  an  affidavit  of  illegality,  alleglngthat 
he  was  not  personally  served  with  a  copy 
of  the  scire  factus  to  revive  tbe  dormant 
Judgment.  He  was  served  with  a  copy 
thereof  by  leaving  the  same  at  his  resi- 
dence. It  Is  unneceBsai7  to  decide  whether 
tbe  service  actually  made  wan  legally  suffi- 
cient  or  not,  because  it  was  res  ndjudicuta 
between  these  parties  that  the/f./k.  was  a 
valid  one  against  D.  M.  Vlning.  This  rul- 
ing disposer  of  tbe  case,  but  we  may  ra* 
mark  that  the  counter-affidavit  originally 
filed  by  this  defendant  waa  substantially 
an  affidavit  of  Illegality,  and,  so  regarding 
It,  role  81  of  the  superior  conrts  would  be 
applicable.  That  rola  provides  that  a  sec- 
ond affidavit  of  illegality  cannot  be  filed 
lor  "causes  which  existed  and  were  known, 
or  in  the  exercise  of  reasonable  diligence 
might  have  been  known,  at  tbe  time  of 
Qling  the  first."  If  tbe  ground  of  the  sec- 
ond ill^ality  was  true  In  fact,  It  must 
have  beon  known  to  defendant  when  he 
fllfHl  the  first.  Manifestly,  therefore,  the 
Judgment  of  the  court  below  in  sostalning 
this  last  affidavit  of  lU^allty  was  wrong. 

Judgment  reversed. 


CCNNINQHAU  V.  ScOTT  et  al. 

(Supreme  Court  of  Qeorgia.   July  18, 1891.) 

DiSMissAi.  or  Appeal  — Failobb  to  Film  Recobo 
— Tims  op  Filing, 

1.  On  a  review  of  the  cose  of  Markbam  v. 
Huff,  73  Oa.  106,  holding  that,  "wh^  tbe  record 
and  bill  of  exceptions  la  am  injunction  case  were 
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not  tnuumltted  to  the  clerk  of  the  snpmno  conrt 
Tiy  the  cleric  below  within  fiftMo  days  frcmi  tbe 
service,  tbe  oue  most  be  dUmleaed,  *  the  ume  le 

afflrmea. 

S.  The  senrloe  the  d&te  of  which  la  to  be 
ooanted  In  estimating  the  16  days  for  traDsmis- 
■ion  is  tbe  servlte  anon  the  opposite  party  In  tbe 
case  brought  ap,  ana  not  a  later  voluntary  serv- 
ice on  a  co-party  with  the  plaintiff  In  error,  on 
whom  tbe  law  reqoires  no  service  to  be  made. 

8.  In  this  case,  the  date  of  service  on  tbe  de- 
fnidaat  in  enw  being  the  4th  day  ot  the  month, 
sod  the  date  of  tbe  clerk's  osrtifloateto  the  tm 
script  tft  the  recOTd  b^ng  tbe  fOat  ot  the  month, 
tihe  trusmlBsion  was  too  latOi  and  the  writ  ot 
error  la  dlsmlseed. 
[SyUabut  by  the  Court.) 

Error  from  superior  conrt,  Folton  etnto- 
ly;  Marshall  J.  Clabkb,  Jndge. 

Tlioa.  W.  Latbata  and  Tboa.  J.  Left- 
wkib.  for  piKlntlfl  fat  error.  J.  U.  Lump- 
kin, N.  J.  A  T.  A.Hammond,  E/tta  Jt  Gray, 
Will  Haisrbt,  and  Boater  A  Carter,  lor  de- 
fen  da  ots  In  error. 

Writ  of  error  dtsialssecl. 


Oeorqia,  G.  ft  N.  By.  CO.  v.  Abchbb  et  a/. 

(Supreme  Cowt  of  Ocorylo.  Kay  8, 189L) 
WiLu— BeTAn  Cokvetid— Sbim>T  Domain- 

CoHPBNSAnOH. 

1.  A  devise  of  thetestator'a  home  placete  A. 
end  B.  and  their  heirs  forever,  followed  lame* 
dlately  by  theee  words:  "It  Is  my  will  and  da- 
■Ire  that  the  said  A.  and  B.  shall  enjoy  and  own 
my  home  plaoe  eoaally  and  jointly,  and  at  their 
death  to  go  to  their  heirs, oonatmed  in  the 
light  of  the  parol  evidence  snbmitted  In  this 
ease,  vests  a  fee-simple  title  in  A.  and  B.,  the 
testator  having  dled^  In  1888,  and  oonseoaently 
the  provisions  of  the  Code  being  applicable. 

2.  The  ludge  did  not  err  in  granting  a  tem- 
porary injunction  restraining  the  railroad  com- 
pany from  appropriatlug,  under  the  right  of  em- 
inent domain,  a  portion  of  the  lands  Inoloded  tn 
asid  devise^  without  lint  making  oompeneailwi 
to  the  orifna/acie  owners  at  saia  land. 

S.  This  awndloatton  Is  not  neaat  to  Iwdnda 
or  attaot  the  n^ts  of  persona  not  parties  to  this 


(SyUabua  by  the  Court.) 

Error  from  saperior  eoart,  Clarke  coan- 
ty ;  N.  It.  HoTOBiNB,  Jadge. 

Bait  for  an  Injunction  by  C.  S.  Amber 
and  J.  A,  Fowler  agalnBt  the Geoi^Ia,  Caro- 
lina A  Northern  Railway  Company.  Tem- 
porary Injunction  granted.  Defendant 
brings  error.  Affirmed. 

Barrow  A  Tbomaa  and  A,J.Cobbt  fcHr 

Slaintltf  In  error.  LampktaA  Baraettttor 
efendants  in  error. 

RiHUONBt  J,  The  only  queatton  in  this 
ease  Is  the  proper  eoastrnetlon  of  tbe  third 
Item  of  the  will.  It  reads  as  follow: 
"Item  8.  I  give,  will,  and  beqaeath  to  my 
nephews  Cicero  8.  Arcber  and  LlvlugHtona 
H.  Wtir  my  home  place  where  I  now  re- 
elde,  together  with  all  the  rights,  mem- 
bers, and  appurtenances  thereunto  apper- 
taining or  belonging;  to  belong  to  them, 
theaald  Cicero  S.  Archer  and  L  vlngstone 
H.  Weir,  and  their  hefni,  forever.  It  Is  my 
will  and  deslrethac  the  said  Cicero  S.  Archer 
and  Livingstone  H.  Weir  shall  enjoy  and 
own  my  aaid  home  place  equally  and  Joint- 
ly, and  at  their  death  to  go  to  their  heirs. " 
In  the  constmctlun  ot  wills,  the  great 
thing  to  be  sought  for  la  the  iateatloa  of 
the  testator.  U  the  Intention  la  not  clear- 


ly expressed. if  tt  la  obscure  or  ambtgaoosv 
Code,  3467»  declares  that  "tbe  ceort  may 
bear  parol  erldence  ol  tbe  dieumstanee* 
snrroundlQg  the  testator  at  the  time  ot 
its  execution,"  and  "may  hear  parol  evi- 
dence to  explain  all  amblgalties,  both 
latent  and  patent."  Under  this  sectloa, 
the  eoart  below,  in  constmlag  this  Item^ 
heard  parol  testimony  as  to  tbe  intentloD 
of  tbe  testator  and  bis  snrroaBdlngs  at 
tbetlmeof  tbe  execution  ot  tbe  will.  That 
testimony  show4.  In  labstance,  that  tb» 
testator  was  a  man  advanced  In  years, 
with  no  immediate  family,  and  that  h« 
had  never  married:  that  be  desired  to 
make  a  final  disposition  of  all  bis  proper* 
ty ;  that  be  bad  a  number  ot  brothers  and 
sisters  and  nieces  and  nephews;  tbataa 
to  a  certain  numberof  tbem  bewtertalneil 
no  kindly  feelings,  and  bad  notblog  to  do 
with  them ;  that  Cicero  Archer  and  Liv- 
ingstone Weir  were  his  favorite  nephews 
and  lived  about  halt  ot  the  time  with  bim ; 
that  they  were  both  middle-aged  men, 
and  had  never  married,  and  were  not  like* 
ly  to  marry;  that  Ltringstone  Weir  was 
a  paralytle,  and  luu^wble  of  marriage, 
and  that  the  testator  knew  tbls;  and 
that  be  stated,  at  or  about  tbe  dme  of 
tbe  execution  of  the  wlU.  that  he  did  not 
desire  those  ol  bis  kindred  with  whom  be 
was  unfriendly  to  have  any  of  his  proper- 
ty. The  property  bequeathed  to  these 
favorite  nephews  by  the  Item  above  qnot- 
ed  constitutes  the  bulk  ot  tbe  estate.  Tbe 
toartb  Itsm  gives  to  tbe  same  nephews  all 
of  his  personal  property.and  tbeflltta  Item 
gives  to  six  otbw  nephews  830  acres  ol 
land.  Tbe  testator  died  In  1868.  Con- 
struing these  items  of  the  will  In  the  light 
of  the  facts  now  before  us,  we  think  It 
vested  a  fee^imple  title  in  Cicero  Arcber 
and  Livingstone  Weir.  The  court,  there- 
fore, did  not  err  in  granting  a  temporary 
Injunction  restraining  the  railroad  com- 
pany from  appropriating,  under  the  right 
ot  eminent  domain,  a  portion  ot  the  lands 
included  iu  the  third  item  of  the  will,  with- 
out first  making  compensation  to  the 
prima  /he/eowners  thereof.  Tbls  decision, 
of  coarse,  applies  only  to  the  parties  now 
before  tbe  coort.  If  other  parties  shonld 
be  made  to  tbe  case  hereafter,  the  latter 
would  not  be  bound  thereby :  or  IF  upon 
the  trial  ot  tbe  case  tbe  tacts  should  ba 
materially  ditferent  from  the  tacts  now 
before  us,  as  to  tbe  Intention  and  snr- 
roundlngs  of  the  testator  at  the  time  <rf 
the  execution  of  tbe  will,  our  construction 
ot  tbe  will  would  pertiape  be  dlOMent. 
Judgment  affirmed. 


Brtant  t.  Joiru. 

(<9upreme  Court  of  Qeorgla.  July  8,  UU.) 
DismsBAi.  or  Bill— IirjniTCTiON. 

1.  After  s  full  hearing  and  lnvestigaitl«i  oa 
an  appUoationfwtemporarylnJunctlm,  and  after 
the  Jtidse  has  announood  bis  pturpose  to  deny  the 
Iniuncuon,  tbe  plaintiff  sttll  has  the  right  to  dis- 
miss his  bill;  but  it  is  discretionary  with  tbe  jodge 
whether  he  will  redoes  Us  Judgment  to  mntlsft 
and  malce  it  a  part  of  the  case,  or  not. 

2.  On  the  facts  Is  evidenoei  there  waa  no 
abuse  of  disoretUm  In  refusing  the  Inlnnfltios 
pr^ed  fW. 

(SyUobus  by  the  Gowl) 
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Error  from  anperlor  coart,  Samter  coun- 
ty; Au.Bir  FoBT,  Jndge. 

Clarke  Jk  Hooper,  for  plaintiff  Id  ftrrur. 
Wb»tl^  A  FlUgerald  and  L.  J.  BUdoekj 
for  defendant  In  error. 

Judflrment  afllrmed. 

liUUPKnc,  J.,  not  presldtng. 


Bloat  et  nl.  v.  Bocmtrxb. 

ffiupnme  Cowt  qf  Georgia.   Jolj  «,  1891.) 

Hounw  Oraa— OomsHT  or  "Smaxm—^juxBum 
— NonoB— Damaobs. 

I.  Whare  one  ffirea  aaothar  perminloD  to  oo- 
«QP7  a  hooBe  unul  a  tenant  is  obtained  for  tbe 
vear,  tbe  ooonpant  Is  entlUed  to  reaaooable  no- 
tiM  tbat  a  tenant  has  been  obtained. 

&  Wbere  tba  suit  is  a«aiiut  Uw  tenant  tor 
holding  over  after  the  exmratlon  of  a  definite 
term,  a  BoOolent  reply  to  It  is  that  tbe  landlord 
consented  for  him  to  hold  orer.  If  tbe  real  cause 
of  action  be  damages  resnlting  from  the  violation 
«f  the  terms  of  this  oonsent,  that  caase  shoold  be 
alleged  in  the  deolaratton. 
{Syilabm  by  Ote  Cowi.) 

Brror  from  saperior  court,  Lovrndes 
connt?;  A.  H.  Banhbix,  Jodge. 

Act!  Ion  by  A.  3.  Rountree  agaiDBt  81oat 
Bros.  lur  holding  orer  a  tenancy.  Judg- 
ment tor  plaintiff.  Defendantii  bring  er- 
ror. Berereed. 

J.  R.  Slater  and  W.  H.  R&msey,  (or  plain- 
tttfa  In  error.  D.  W.  Ronntnte  aud  Wilkin' 
SOD  A  Aablej,  for  defendant  In  error. 

Bi^TOLKT.G.  J.  1.  As  tbe  landlord  eon- 
•ented  tiiat  bto  tennnta  might  hold  ow 
after  tte  ezptratlon  of  their  term  until 
be  found  another  tmaiit  tor  tbe  new  year, 
•ome  reasonable  notice  that  a  tenant  was 
found  ought  to  hare  been  giren  before 
tbe  new  tenant  attempted  to  move  Id.  It 
«oald  not  be  expected  tbat  en  occupant 
haTlog  permiealon  to  remain  (or  an  Indef- 
inite time  would  hold  falmeelf  ready  to 
vacate  at  any  and  erery  moment.  Cer- 
tainly a  few  boars',  If  not  a  lew  days', 
warning  might  reasonably  be  expected  in 
such  a  cane.  Here  tbe  evidence  Indicated 
that  tbe  new  tenant  appeared  atthebouse 
with  some  of  his  goods  to  enter  immedi- 
ately, and  tbat.  faillog  to  be  admitted,  be 
claimed  and  exercised  tbe  rl^t  of  eaacel- 
Ins  bis  contract  wlUi  the  landlord. 

2.  But  the  decislre  point  tn  tbe  case  !b 
that  the  evidence  does  not  support  the 
declaration.  The  declaration  complains 
<»f  holding:  over  after  the  expiration  of 
tbe  original  term  of  renting.  The  prool 
«howe  that  the  landlord  conaunted  to 
tbls.  and  that  consent  Is  certainly  a  suffl- 
clflDt  reply  to  the  holding  over  complained 
of.  Tbe  nal  canse  of  action,  If  any,  is  a 
TlolatioB  of  the  terms  of  this  consent, 
«nd  neither  the  consent  nor  tbe  violation 
ia  referred  to  In  the  declaration.  They 
•bould  both  have  t»een  alleged  In  order  to 
recover.  Certainly,  according  to  tbe  evi- 
dence, the  defendants  were  entitled  to  hold 
■over  beyond  tbe  expiration  of  tbe  origi- 
nal term.  Tliey  were  in  no  detantl^on  any 
view  of  tbe  case,  until  alter  tbe  new  ten- 
ant was  found,  and  that  new  tenant  did 
not  make  his  appearance  until  three  days 
after  the  definite  term  mentioned  in  tbe 
declaimtloa  had  nm  cot.  At  that  time 


the  defendants  were  In  possemlon  under 
a  new  agreement,  which  agreement  Is 
not  mentioned  In  the  declaration.  The 
action  as  brought  was  well  defended. 
The  court  erred  in  not  granting  a  new  tri- 
al. Judgment  reversed. 

LuMVKW,  J.,  not  presiding. 


€hEoaau  BAn.ROAn  ft  B4miia  Go.  t. 
Bbodks. 

(Aiprsnw  Omert     Qeorgia,  July  18.  ISBL) 
Ksw  Tnui^WsiaHT  at  Bvicbxob. 
TlUs  fxnirt  having  ruled  that  a  cause  of  ao- 
tioB  was  set  forth  ia  tbe  deolaratlon,  and  tbe  ev- 
idence adduced  at  the  trial  beiiv  snlBoieDt  to 
snpport  the  declaration,  Ota  OMBCt  aid  BOt  arr  In 
renising  to  grant  a  new  trlaL 
{SyUfObu*  by  tiu  Ctwit.) 

Error  from  superior  court,  Morjcan  coun- 
ty; W.  F.  JBNKINS.  Judge. 

Action  by  John  Rhodes  against  the 
Geoi^a  Railroad  ft  Banking  Company 
tor  the  negligent  klling  of  plaintiff's  eon. 
Demurro'  to  plalnttfTs  deetamtlon  sns- 
talaed.  .  Plaintiff  brought  error.  Ba- 
versed.  On  retrial  there  was  Judgment  for 
plaintiff.  Defendant  brings  error.  Af- 
firmed. For  prior  report,  see  10  S.  E.  Bep. 
1)22. 

J.  B,  Cnmmtag,  J.  A,  BWupa,  and  Bryua 
Camming,  tar  pi&lntin  In  error.  fVwterA 
Butler,  (or  defendant  In  error. 

Judgment  affirmed. 


Johnson     Palhoijii  si  aL 
Wnprenu  Oowt  9f  Oswgto.  Hsj^uSL) 
TBU]>-BiaBT  TO  QpsH  AXD  CuMS— Rsw  Tauu 

1.  On  tbe  trial  of  a  olalm  case,  the  olalmaat 
demanded  the  right  to  assume  we  burden  of 
proof,  and  to  open  and  conolade  the  arnunent, 
bat  made  no  offer  to  admit  any  partknlar  fact 
or  facts.  It  appeared  that  (^mant  was  In  poa- 
aessionof  a  portion  of  the  property  levied  on.  and 
the  defendant  in  fl.  fa.  was  in  posBesslon  of  Om 
remaining  portion  thereot  few,  there  was  no 
error  in  refasijig  to  allow  this  demand  of  claim- 
ant. 

ti.  Tbe  eridenee  was  snfiloleBt  to  warrant  the 
verdict;  aud  the  sevriywllscovered  erldenoe,  bo- 
tag  oamalativa,  or  only  tendlag  to  diacuMlt  a 
witnsaa,  ia  not  oaose  fbr  a  new  maL 
(fi^rUobu*  hy  the  Coart.) 

Error  from  superior  conrt,  Han  connty; 
G.  J.  Wellborn.  Judge. 

Intervention  of  Mary  J.  Johnson  against 
Palmonr  and  Smith.  Claim  refused. 
GlalmaDt  brings  error.  Affirmed. 

J.  M.  Towry,  G.  H.  Pryor,  and  W.  I. 
Pike,  for  plaintiff  in  error.  H.  H.  iToan, 
for  defendants  In  error. 

LuupKtN,  J.  1.  In  order  to  authorise 
tbeclaimaQlTto  demand  the  right  to  open 
and  conclude,  she  should  have  admitted 
facts  amounting  to  a  prima  facie  rase  tor 
the  plaintiff  in  G.  fa.  This  she  did  not 
offer  tn  do.  Sbe  could  not  admit  that  de- 
fendants In  ff.  At.  were  In  possession  of  the 
property,  because.  In  fact,  she  herself  was 
In  poBsesBlon  of  a  portion  of  It,  and  there- 
tore,  even  had  she  attempted  to  make  this 
admlsBiun,  simply  to  obtain  tbe  right  to 
open  and  conclude,  the  court  should  not 
have  allowed  it  for  this  porpoae.  Sea 
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Boyce  v.  Gacau,  70  Qa.  79.  In  Tiew  of  Cbe 
facts  stated,  we  can  see  do  error  Jn  ttae 
conrt's  refusal  to  atluw  the  demand  made 
by  tbe  claimaut. 

2.  Tbe  reinainlnf;  points  made  by  tbe 
motion  lor  a  new  trial  are  disposed  ot  in 
tbesecund  head-note.  JudgmentaffirmPd. 


Hawks  et  Ml.  t.  Sailobb. 

COXSTBOCnOH  OP  DBBD— BtIDBKOBIX  BJECnUNT. 

A  deed  from  a  fathar-ia-l&w,  macle  In  con- 
■Iderstion  of  t500,  "less  $200  for  the  love  andaffec- 
tloQ  the  said  White  bean  to  his  daughter,  Mar- 
tha A.  Ballon,  donated  out  of  the  1600  at  and  be- 
fore the  sealing  and  delivery  of  these  presents, " 
and  conveying  the  premises  to  tbe  soD-in-law 
with  warranty  title,  vests  the  title  in  him  for  his 
own  use,  no  other  use  being  declared.  No  trust 
results  in  favor  of  the  daughter,  and,  while  parol 
evidence  woald  be  admissiole  in  a  proceeding  to 
reform  the  deed  If  It  does  nob  execute  the  inten- 
tion of  the  parties,  such  evidence  is  not  admissi- 
ble upon  the  trial  of  an  action  of  ejectment 
brought  by  the  daughter  against  m  penoo  in  poa- 
•ession  of  the  land. 
i^yUalnu  by  the  Court) 

Error  from  anperlor  eoart,  Jackson 
connty;  N.  L.  Hutchinh,  Jud^. 

Action  In  ejectment  by MartbaA. Sailors 
aj^alust  Henry  Hawks  and  another. 
JiidKmentfordefendants.  PlalnUIT  brings 
error.  Reversed. 

D.  W.  Meadow  and  Barrow  &  Thomas, 
for  plalntifT  in  error.  Tbomaa  dk  Stiick- 
I&dO^  tor  delenduntd  In  error. 

SiUMONS,  J.  We  think  tbe  court  erred 
to  refuHlDjir  tu  grant  a  new  trial  In  this 
cnse.  Tbe  deed  put  In  evidence  by  Mrs. 
Sailors,  the  plaintttf  In  the  court  below, 
upou  which  to  predicate  a  recovery,  shows 
that  tbe  whole  title  to  the  land  was  In  her 
basband,  and  not  In  her.  It  conveys  the 
title  to  C.  G.  Sailors,  tbe  husband,  and 
warrants  tbe  aame  Co  him.  The  use  Is 
also  declared  "to  him  and  their  heirs,  to 
his  and  their  own  proper  usf,  benefit,  and 
behoof  forever.  In  lee-slmple."  It  Is  true 
that,  in  statinR  the  consideration,  it  de- 
clares that  "said  White  baa,  lor  and  in  con- 
sideration ol  the  sum  of  $500  to  him  In 
band  paid  bysaid  Sailors. less  $200  tor  the 
love  and  affection  the  said  White  bears  to 
his  daughter,  Martha  A.  Sailors,  donated 
out  of  the  $500,  at  and  before  tbe  scaling 
and  delivery  of  these  presents,  •  •  * 
bath  bargained  and  sold,"  etc.  But  we 
do  not  think  this  clause  is  Inconsistent 
with  the  intention  of  the  grantor  to  place 
the  title  to  the  land  in  his  sou-in-Iaw, 
Sailors.  The  love  and  affection  which  be 
bore  to  his  daughter  was  a  sufficient  con- 
sideration to  donate  to  the  son-in-law  tbe 
$200.  Whether  the  grantor  Intended  to 
donate  the  $200  to  his  daughter  or  tu  his 
son-in-law  makes  no  difference  in  this  suit, 
because,  as  we  have  before  remarked,  the 
deed  clearly  puts  the  title  In  the  son-lu- 
Inw.  and  for  his  own  use,  and  fails  to  de- 
clare any  other  use  In  the  land.  Nor  do 
we  tbiiik  ttiat  under  the  terms  of  this 
deed  any  trust  rc>sulted  In  favpr  of  the 
daughter,  or  that  the  liusbaud  was  trus- 
tee for  her  for  two-fifths  of  tbe  land  de- 
scrllied  lu  the  deed.  This  was  a  suit  In 
ejectment,  where  tbedaogbter  sought  to 


recover  two-flftbs  ot  tbe  land.  Under  this 

deed,  we  do  not  think  she  was  entitled  tu 
do  so.  In  a  suit  In  ejectment,  she  could 
not  Ingraft  upou  the  dee<1  by  parol  testi- 
mony new  terms  and  conditions,  and  tne 
court,  therefore,  erred  In  allowing  the 
parol  testimony  which  is  set  out  in  tbe 
amended  motion  for  a  new  trial.  If  the 
suit  had  been  to  reform  the  deed,  and 
make  It  declare  tbe  tme  Intention  of  the 
parties  at  the  time  It  was  made,  parol 
testimony  would  have  been  admissible  for 
that  purpose,  but  In  this  form  of  action  it 
was  not  admissible.  Jadgmeot  revweed. 


Mayor,  Etc.,  of  Millbdobvillb  v.  Brown. 
(Supreme  Court  of  OeorgifO.  July  18, 188L) 

MtTHICIPAI.  CORPOBATIONB— DefKOTIVS  BTBanS— 
FbRSOITAL  INJDHIBS — BVIDBNCB. 

There  was  no  error  in  refusing  a  nonsuit, 
and  the  verdict  was  warranted  by  the  evldencSi 
the  Jury  having  inapeoted  the  premises. 
(Si/Uobuc  by  the  Court.) 

Error  from  superior  court,  Baldwin 
county;  W.  F.  Jenkins,  Judge. 

Action  by  Lucy  M.  Brown  against  the 
mayor,  etc.,  of  MlUedgeville,  for  personal 
Injuries.  Judgment  for  plaintiff.  Defend- 
ant brings  error.  Affirmed. 

The  following  is  the  official  report: 

Actlun  for  damages  by  Miss  Lucy  M. 
Brown  against  tbe  mayor  and  aldermen 
of  tbe  city  o!  Mllledgevllie.  Tbe  evidence 
showed  as  follows:  Between  7  and  8 
o'clock  in  the  evening  of  tbe  Slst  of  Jann- 
arv,  1^,  the  plalntin  and  Miss  Stanley 
starteil  frum  tbe  bouse  of  Mrs.  Garrett,  on 
tbe  south  side  of  Hancock  street,  in  Miil- 
edgeville,  to  go  to  tbe  house  of  Mrs.  Craw- 
ford, on  the  north  side  of  that  street,  and 
Just  opposite  tbe  end  ot  Llber^  street 
wbwe  It  Intersects  Hancock.  Tney  went 
east  down  the  sidewalk  to  tbe  middle  of 
Liberty  street,  a  point  nearly  oppnalte 
Mrs.  Crawford's.  Did  so  to  get  the  ben^ 
fit  of  tbe  lamp  at  tbe  south-east  corner  of 
Hancock  and  Liberty  streets,  which  was 
the  nearest  lamp  to  the  mouth  of  tbe  cul- 
vert to  be  referred  to.  When  they  reached 
the  middle  of  Liberty  street  they  turned 
and  started  across  Hancock  street,  the 
plaintiff  a  little  In  advance,  going  towards 
tbe  light  tbey  saw  In  Mrs.  Crawford's 
house.  There  was  no  crossing  at  this 
place.  The  sidewalks  did  not  extend 
across.  When  neartbe  north  side  of  Han- 
cock street,  at  a  point  between  the  road- 
bed and  the  sidewalk,  tbe  plaintiff  fell  four 
or  Ave  feet  from  tbe  top  of  a  calvert  into  a 
sewer.  It  had  been  raining,  and  was 
cloudy,  and  the  streets  were  muddy.  The 
culvert  was  a  covered  drain,  about  three 
feet  high  and  tourfeet  wide,  under  Hancock 
street,  connecting  tbe  under-draln  north 
with  that  south  of  Hancock  street.  The 
bottom  of  the  culvert  was  about  five  feet 
beltiw  the  RurfacB'bed  ot  the  street.  A 
seml-clrcalar  brick  wall  fonrfeet  high.  Its 
top  flush  with  the  street,  protected  tbe 
mouth  of  the  culvert,  holding  up  the  earth 
of  tbe  street, and  facing  towards  the  north 
sidewalk.  A  surface  drain  i%  to  3  feet 
deep  aud  6  to  15  feet  wide,  sloping  to  the 
middle,  separated  the  street  from  the  side- 
walk, and  emptied  Into  tbe  culvert  over  a 
convex  funnel  ot  brick  and  cement  deacend- 


Digitized  by 


Google 


Gft.)  3I00BE  V.  WESTEI 

Ids  to  Its  Dioiitta.  It  was  opon  thlB  fon- 
nel,  four  feet  lower  tban  the  wair,  that 
plaintiff  fell.  The  calvert  U  Id  Hue  with 
the  surface  drain  of  Liberty  street;  and 
Mnj.  Crawford's  gate  la  went  of  the  cul- 
rert,  and  opposite  the  south-west  corner 
of  Liberty  and  Hancock  streets.  The  cul- 
vert Is  an  excellent  piece  of  work,  and  has 
been  In  Its  present  condition  for  many 
years.  Itcarrles  oO  a  great  deal  of  water. 
The  city  Is  built  on  very  broken  and  pre- 
cipitous imiund,  there  being  necestiarily 
many  abrupt  places,  banks,  etc.,  where 
one  miRbt  fall  and  be  hurt.  The  plaintiff 
was  24  years  old,  and  was  acquainted 
with  the  place  In  question,  knew  tt  was 
tliere,  and  was  looking  out  for  It  when  she 
fell.  She  WHS  under  the  impression  that 
the  wall  or  end  of  the  culvert  over  which 
she  fell  projected  a  lew  inchea  above  the 
ground,  and  expected  to  feel  that  with 
ber  feet  and  he  warned  of  the  danger. 
Very  little  or  no  light  from  the  lamp 
across  the  street  shone  on  thle  sewer. 
For  two  jears  she  had  been  living  in  Ma- 
con, and  was  back  to  MlUedgevlUe  on  a 
visit.  The  last  time  she  remembered  to 
have  seen  the  culvert  before  she  fell  the 
bricks  were  elevated  above  the  ground, 
and  she  was  feeling  fur  them  when  she  fell. 
There  are  no  loot  crossings  over  Han- 
cock street  nearer  than  the  two  atreeta 
parallel  to  Liberty  which  intersect  Hau- 
cocfc.  To  go  from  Mrs.  Qarrett's  by  one  of 
these  crossings  would  require  a  walk  of 
nearly  600  yards;  by  the  other,  250  yards; 
while  it  was  but  about  80  yards  the  way 
plaintiff  went.  By  going  directly  across 
the  street  from  Mrs.  Oarrett'a,  ehe  would 
have  avoided  the  culvert,  and  would  ha<'e 
bad  to  walk  no  further  than  she  did.  Khe 
might  bare  crossed  safely  a  few  feet  east 
or  weet  from  where  ehe  fell.  The  surface 
drain  on  the  north  side  of  Hancock  street 
is  broad  and  shallow,  bad  for  crossing, 
though  wood  wagons  do  cross  it  with 
safety,    k  female  witness  tell  at  the  same 

{>lace  some  time  after  plalntlH  did,  bnt 
rom  the  opposite  side,— from  (he  side- 
walk, and  before  abe  reached  the  masonry 
leading  to  the  mouth  of  the  sewer.  She 
was  not  Injured  (rom  thlafall.  The  plain- 
tiff was  badly  bnrt,  and  she  testified  that 
shewasperraanently injured.  Hhe  suffered 
great  pain,  and  waa  confined  to  her  bed 
fonr  or  five  weeks,  and  it  was  still  longer 
before  she  could  leave  her  room.  Her  hip 
was  dislocated  by  the  fall,  and  was  re- 
placed by  a  physician.  She  was  a  strong 
and  healthy  woman  before  the  fall.  Has 
to  work  for  her  living,  but  cannot  do  half 
as  much  as  she  could  before.  Her  father 
was  an  old  man,  and  she  rendered  mate- 
rial old  to  him  in  bis  work.  At  the  time 
of  the  injury  she  was  making  eight  to  ten 
dollars  per  week:  but  afterwards,  on  ac- 
coant  of  her  Iiealth,  sbe  was  fon-ed  to  de- 
cline to  do  work  she  bad  been  doing  be- 
fore. Her  physician  did  not  know  that 
she  received  any  permanent  Injuries. 
About  two  years  after  the  accident  he 
treated  her  with  electricity  for  palna  In 
hip  and  back.  He  could  not  say  that 
these  paina  were  the  result  of  the  fall  Into 
the  sewer;  they  may  have  been;  he  could 
not  tell ;  he  had  known  such  pains  so  pro- 
duced. No  bones  were  broken  by  the  fall. 


UNION  T£L.  CO.  639- 


"only  a  tendon  that  held  the  Joint  in 
place."  The  defeudant  moved  tor  a  non- 
suit, which  waa  refuaed.   At  the  Instance 

of  counsel,  assented  to  by  both  sides,  the 
court  permitted  the  Jury,  before  argument 
waa  begun,  to  view  and  examine  the  plac» 
where  the  injury  occurred.  They  found' 
lor  the  plaintiff.  fSOO.  The  trial  took 
place  on  the  28th  of  January,  1890.  The 
defendant  moved  for  a  new  trial,  on  the 
ground  that  the  verdict  waa  against  the 
law  and  the  evidence.  To  the  overruling 
of  this  motion  and  of  the  motion  for  » 
nonsuit  exceptlona  nere  taken. 

C.  P.  Crawford  and  R.  W.  Roberta,  for 
plaintiff  In  error.  W,  A.  Lofton,  for  de- 
fendant In  error 

LuMpKirf,  J.  The  only  qneation  to  t>e 
determined  in  this  case  la  whether  or  not 
the  verdict  was  authorized  by  the  evidence. 
The  facts  will  appear  in  the  reporter'a 
statement.  Among  otiter  things.  It  was 
proved  that  tbe  city  authorities  of  MIll- 
edgevlllo  permitted  a  sewer  to  remain 
open  for  years  on  one  of  the  principal 
etreeta,  and  In  a  neighborhood  lighted  so- 
diraly  and  imperfectly  that  the  light  was 
of  little  benefit  to  any  one  passing  that 
way  at  night.  The  Jury,  with  the  consent 
of  counsel  for  both  sides,  were  permitted 
by  the  court  to  visit  the  scene  of  the  acci- 
dent, and  make  a  personal  Inspection  of 
the  same  for  themaelves.  We  think  this- 
was  a  good  practice,  as  It  must  undoubt- 
edly have  materially  aided  them  In  arriv- 
ing at  a  con-ect  concluftion  as  to  whether 
the  city  authorities  were  negligent  or  not. 
In  view  of  the  testimony,  and  of  this  per- 
sonal examination  by  tbe  Jury  of  the  open 
sewer,  we  cannot  say  they  erroneously 
fonnd  that  defendant  was  negligent,  or 
that  the  court  abused  its  discretion  In  al- 
lowlne  their  verdict  to  stand.  There  waa- 
evidence  toshow  that  the  plaintiff  was  fa- 
miliar with  the  locality,  and  It  was  con- 
tended that  by  reason  of  thle  familiarity 
she  could,  by  exerclping  proper  diligence, 
have  avoided  ihe  Injury.  But  there  was 
also  evidence  to  show  that  since  tiie  last 
time  she  saw  the  place  of  the  accident 
there  had  been  a  change  In  the  condltlon- 
ot  the  open  aewer.  Hhe  had  been  absent 
from  Mllledgeville  two  years.  At  thetlma 
abe  left,  the  brick- work  of  the  sewer  pro- 
jected some  Inches  above  the  ground,  but 
whenahewas  Injured  Itwaaonnlevel  nitb 
the  surface  of  the  ground,— a  circumstance 
which  misled  her,  and  to  some  extent  con- 
tributed to  the  Injury.  Poubtless  the 
court  charged  the  Jury  upon  the  law  of 
contributory  negligence,  and  the  amount 
of  the  verdict  would  seem  to  Indicate  that 
the  Jury  considered  this  in  raaktus:  their 
finding.  In  view  of  all  the  facts,  we  see 
no  reason  to  Interfere  with  the  discretion 
of  the  court  below  in  upholding  this  ver- 
dict. The  Judgment  Is  therefore  affirmed. 


Moore  v.Wbstkrn  Union  Tel.  Co. 
(Supreme  Court  of  Oeorgta.   July  18, 1891.) 
Tblbqbaph  Comfant — Failuks  to  Dblivu  Mss- 

8XQB~RlOHT  or  ACTIOX. 

A  transient  visitor  to  a  town  or  city,  who 
furoisbee  to  tbe  company  no  defloite  address,  i«- 
not  a  person  residing  in  the  same  or  within  one 
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mile  of  tiie  station,  In  ixnitemplaUon  of  the  mai 
<^  18S7,  snWeoting  tel^raph  oompaniea  to  n  foas 
Ceitore  for  ialllng  to  dalirtf  dUpatahn  to  mt- 
deats. 

{SyUxOnu  ty  the  CnirL) 

Error  from  enperlor  conrt,  Crawford 
county;  A.  L.  Mtlxbb,  Judffe. 

Action  by  L.  D.  Moore  agatnst  the  West- 
ern Cnlon  Telegraph  Company  for  failure 
to  deliver  a  message.  Nonsalt  granted. 
Palntill  brings  error.  Afflrmed. 

Tbe  foUowfug  is  the  official  report : 

Moore  sued  the  telegraph  company  for 
damages  In  the  Bum  of  $100  for  fall nre  to 
deliver  to  him  at  Knoxvllle,  Crawford 
county,  Ga.,  where  he  was  temporarily, 
a  message  sent  to  him  from  Macon,  Ga. 
By  another  count  In  his  declaration  he  al- 
leged that  he  bad  been  damaged  by  such 
lailnre  to  delirer,  $125,  by  b^ng  deprlvetl 
ol  certain  buriness.  Upon  the  trial  nt  tbe 
<:aBe  plaintiff  Introduced  tbe  telegraphic 
dispatch.  It  was  admitted  that  It  was 
delivered  to  defendant  at  Its  office  la  Ma- 
«on  at  11  o'clock  a.m.,ou  June  8, 1889,  and 
that  tbe  charges  tor  sending  it  to  Knox- 
vlUe,  Qa..  were  prepaid  by  tbe  sender  to 
defendant  at  the  time.  Tiiere  was  evi- 
dence tor  plaintiff  that  be  came  to  Knox- 
vllle  from  Macou  oq  the  day  before  the 
message  was  sent ;  that  he  saw  tbe  tele- 
graph operator  at  the  depot,  tbe  place 
where  the  telegraph  office  Is  kept,  and 
told  biro  that,  Ifany  message  should  come 
for  blm,to  send  It  over  to  Kooxville;  that 
he  remained  In  KnoxvUle  until  about  sun- 
set of  the  evening  of  Jane  3d,  and  then 
went  oot  Into  the  country,  and  returned 
on  tbe  evening  of  the  4th,  and  went  back 
to  his  borne  in  Macon,  on  the  railroad; 
that  he  stayed  on  and  around  the  court- 
house square  the  most  of  the  time  while 
In  Knoxvllle;  that  he  spent  the  nlgbt  of 
the  Sd  at  a  Mr.  Wright's ;  that  everybody 
In  Knoxvllle  knew  him,  and  be  could  have 
been  esislly  found ;  that  the  telegram  has 
aever  been  delivered  to  bim ;  that  the 
telegraph  office  is  within  ItMS  than  one 
mile  of  Knoxvllle  and.  ot  Wright's  house; 
that  tbe  telegraph  operator  told  Wright 
be  received  tbe  message  about  2  o'clock 
on  June  Sd,  and,  being  busy,  gave  It  to  one 
Harris  to  carry  to  KnoxvUle  to  Moore. 
At  the  close  of  the  evidence  lor  plaintiff 
dcAmdant  moved  for  a  nonsuit,  on  the 
grounds  that  pinlntdtf  was  not  entitled  to 
recover,  in  that,  as  he  permaneutiy  resid* 
«d  in  Macou,  and  not  in  Knoxvllle,  de- 
fendant did  not  incur  any  penalty  forafall- 
<ire  to  deliver  the  telegram.  This  motion 
was  sustained,  to  which  plalntlttexcepted. 

W.  S.  WuIIace,  L.  D,  Moore,  and  Uanie- 
man,  Ifsria  A  TuraWt  for  plaintiff  In  error. 
Gustia,  Qumry  A  Built  lor  defendant  In 
«rror. 

Simmons,  J.  The  tacts  will  be  found  in 
the  official  report.  Hnder  these  facts  the 
grant  of  a  nonsuit  was  right.  Bytheex- 
presH  terms  of  tbe  statute  (Acts  I8S7,  p. 
112)  the  penalty  Is  imposed  upon  thesecom- 
paniea  for  failure  to  deliver  messages  to 
persons  to  whom  they  are  addressed  who 
at  tbe  time  reside  wlthlu  one  mile  of  the 
telegraph  office,  or  within  the  town  or 
oity  lu  wbich  the  office  is.  The  act  is  clear- 
ly intended  to  apply  to  only  a  port  ot  the 


public,  and  It  imposes  tbifl  duty  on  tbe 
company,  under  this  penalty,  when  It  is 
dealing  with  that  class  which  come  with- 
in the  strict  letter  of  tbe  act.  Tneact  Is 
a  penal  one,  and  most  be  strictly  con- 
strued. Any  other  construction  placed 
Dpoo  it  wunid  work  great  hardship  upon 
the  telegraph  companies.  It  would  sob- 
)ect  them  to  this  penalty  In  many  cases 
where  from  the  very  nature  ol  things  It 
would  be  impossible  for  tbem  to  avoid 
the  penalty.  The  legldatare  evidently 
dedlgned  to  limit  the  operation  of  the  law 
to  that  class  ot  persons  who  come  within 
the  proviso  ot  the  second  section  of  the 
act.  Moore  was  residing  In  tbe  city  ot 
Macon,  and  was  merely  a  transient  visitor 
to  the  town  ot  KnoxvUle;  and,  although 
he  requested  -the  telegraph  operator  at 
the  station  near  KnoxvUle  to  send  him 
any  message  that  might  be  recelTcd  for 
him  there,  he  gave  no  definite  address.  If, 
after  notifying  theoperatorthat  he  would 
be  Id  KnoxvUle,  and  to  send  the  messages 
to  him  there,  he  bad  given  him  a  definite 
address,  such  as  a  given  street  and  num- 
ber, or  tbe  name  ot  the  owner  of  a  partic- 
ular house  where  the  message  should  be 
delivered,  perhaps  he  wonld  have  come 
within  the  spirit  ol  the  law,  if  not  tbe  let- 
ter of  It.  But  It  would  be  unreasonable 
to  hold  telegraph  companies  bound  to  de- 
liver meBsages  to  strangers  In  a  town  or 
city  when  they  have  no  means  of  knowing 
the  place  at  which  the  message  can  be  re* 
celved.  If  the  person  to  whom  the  mes- 
sage is  sent  resides  In  a  town  or  city,  or 
within  one  mUe  of  the  station,  then  It  is 
the  duty  of  the  telegraph  company  to  as- 
certaiu  where  be  reside;  bnt  U  be  Is  a 
traoslent  visitor  or  a  stranger,  with  no 
fixed  abode,  it  might  be  Impracticable  for 
the  company  Its  agmts  to  ascertain  th9 
plaeewhere  tbe  messageconldbedeltvered. 

3.  The  action  was  also  tor  damages  tn 
the  loss  of  certain  business  by  tlie  non- 
delivery of  the  dispatch.  There  waa  no 
proof  submitted  to  the  court  and  Inry 
upon  thiH  question,  and  the  court  did  not 
err  in  granting  a  nonsalt  upon  botb 
counts  tn  the  declaration.  Judgment  af- 
firmed. 


McNsti/  &t  A/.  T.  Hammond  et  al. 
Supreme  Court  of  Oeorgia.  JiOj  13,  U9L) 
CoaniTauoTiox  or  Will— Advakosiihts. 
The  will  !•  not  uoblguoiw.   Its  pBOvialoa 
In  respect  to  adraocements  relates  only  to  a  psr- 
tlcniar  part  of  tbe  testator's  property,  not  to  the 
vhule  estate,  and  Is  oonflnod  to  s  dlBtrlbutlon  of 
one-Blxtti  of  that  part  betweeo  the  two  grand- 
daogtatera  nained  Id  the  sixteenth  ttsan.  No 
scheme  ot  aocoaatlag  for  advanosBMBti  was  coa- 
tompUted  as  between  lite  legMsss  tt  th*  etber 
fire-sixths  and  tbe  two  graaddsaghtsn  whs 
took  the  one-sixth. 
{^SyOabm  bu  the  Court.) 

Brror  from  superior  court.  Bibb  Guonty ; 

A.  L.  Miller,  Judge. 

Petition  for  the  construction  ot  a  will, 
etc.,  by  Viola  McNeil  and  Irene  Petty 
against  A.  D.  Hammond  and  anotber,  ex- 
ecutors. Decree  for  respondents.  Pott 
tloners  bring  error.  Reversed, 
The  following  is  the  official  report: 
The  contention  of  the  petitioners 
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that  ao  undivided  oo«HBixtli  part  ol  tbe 
estate  of  testator  as  meDtlonra  In  the  six- 
teenth Item  ol  the  will  was  to  be  f^vea  to 
them  Jointly,  and  that  tbey  were  to  ac- 
count between  tbemselvee,— that  is  to 
say.  that  Mrs.  McNeil  should  first  receive 
A^  mneh  more  of  this  one-sixth  part  aa 
would  first  makeber  eqaal  with  her  sister, 
Mrs.  Petty,  and  tben  the  balance  of  this 
one~8lxtb  share  should  be  equally  divided 
between  them.  To  this  petition  tbe  de- 
feadants  filed  an  answer.  In  which  they 
admitted  theall^atlonsln  the  petition,  ex- 
cept that  they  contended  that  undera  prop- 
er construction  of  Che  sixteenth  item,  when 
taken  in  connection  with  tbe  seventh  Item 
of  tbe  will,  and  the  entries  of  the  testator 
made  in  a  book,  which  were  copied  as  ex- 
hibits to  their  answer,  the  petitioners 
sbonld  first  account  to  the  estate  for  the 
advancemoits  mentioned  under  the  six- 
teenth Item,  and  should  first  pay  these 
earns  into  tbe  estate  before  they  were  al- 
lowed to  participate  In  the  distribution  of 
the  estate.  Under  an  agreement  of  par- 
ties the  cause  was  submitted  to  tbe  Judice 
below  for  decMun  wltbunt  the  Interren- 
tloD  of  a  Jury.   Tbe  petitioners  Introduced 
tbe  will.  By  It  the  testator  bequeathed 
to  bis  wife  a  certain  amount  to  be  paid 
ber  In  eash;  to  his  son,  A.  D.  Hammond, 
and  one  of  bis  (testator's)  daughters,  cer- 
tain other  amounts,  to  be  paid  them  In 
cash;  to  another  daughter  an  amount  In 
cash,  which  be  desired  to  be  retained  by 
hia  wile  aa  trustee  for  this  daughter;  and 
to  tbe  four  children  of  a  deceased  daughter 
another  amount  In  cash,  to  he  equally  di- 
vided betwe^i  them.   By  tbe  seTeoth  item 
of  his  will  be  bequeathed  to  the  two  chil- 
dren of  bis  deceased  daughter  Mrs.  Johns, 
to-wit,  to  "Viola  McNeil  $100,  and  to 
Irene  Petty  no  money,  as  she  [Irene]  has 
recently,  as  she  has  at  times  before,  re- 
ceived from  me  several  hundred  dollani  in 
money.**  Be  further  bequeathed  to  the 
rfaltdren  of  another  deceased  dunghter  a 
sum  to  be  held  by  his  wife  as  tiuuree  for 
them.   By  the  ninth  Item  of  his  will  he  di- 
rected that  all  the  remainder  of  his  estate 
sbonld  remain  under  tbe  control  of  his 
wife  during  ber  life  or  widowhood,  etc. 
By  tbe  tenth  item  he  devised  to  his  wife 
absolutely    certain    property.    By  the 
eleventh  Item  he  directed  that  at  the  death 
of  his  wife  all  tbe  property  remaining  in 
ber  control  be  sold,  and  the  proceeds  of 
the  sale,  together  with  the  cash  In  hand, 
be  divided  equally  between  hischildren  and 
grandchildren  in  six  parts,  as  follows: 
By  the  twelfth  Item,  one  undivided  sixth 
part  to  his  son,  In  trust  for  the  use  of  his 
son's  wife  and  their  children;  by  the  thir- 
teenth item,  another  undivided  sixth  part 
to  one  of  his  daughters;  by  the  fourteenth 
Item,  another  undivided  sixth  part  to  an- 
other daughter,  to  be  held  for  ber  in  trust 
by  his  (testator's)  wile;  by  the  fifteenth 
Item,  luiotber  undivided  sixth  part  to  tbe 
child  rcD  of  a  deceased  daughter.  Tbe  aix- 
teenth  Item  was  aa  follows:  ["Another 
nndlvlded  sixth  part  thereof  I  give  to  my 
grandchildren,  Viola   McNeil   and  Irene 
Petty,  tbe  children  of  my  deceased  daugh- 
ter, ilary  E.  Johns,  to  be  equally  divided 
between  them,  after  each  of  them  shall  ac- 
coont  fur  the  respective  sunu  of  moncQr  I 
v.lll8.E.no.?t>— 41 


HAMMOND.  641 

have  heretofore  advanced  to  each,  to-wlt, 
to  Viola  McN^l  three  hundred  and  twen- 
ty-five dollars,  and  to  Irene  Petty  sevea 
hundred  dollars,  (In  fact  more,  but  I 
charge  her  now  with  that  sum;)  I  mean 
that  Viola  McNeil  is  to  receive  more  of  the 
said  sixth  share  In  proportion  aa  she  has 
received  teas  of  the  said  advances  men- 
tioned in  this  item.  The  proportion  thus 
given  each  to  be  paid  over  to  each  of 
tliem  directly  as  the  separate  property  of 
each,  and  free  from  the  debts  or  control  of 
tbe  present  or  any  future  husband  of 
each."}  By  the  seventeenth  Item  he  gave 
another  undivided  sixth  part  In  trust  to 
the  children  of  another  deceased  daughter. 
By  the  eighteenth  Item  he  provided  that 
in  case  the  cash  In  hand  at  his  death  "has 
diminished  in  amount  from  that  now  In 
band,  In  Tiew  of  which  the  foregoing  lega- 
cies are  given,"  his  wife  was  still  to  bav« 
tbe  amoont  in  cash  before  mentioned,  and 
Nettle  and  Mamie  Barnes,  the  children  of 
one  o(  bis  deceased  daughters,  were  to 
have  tbe  sum  In  cash  which  bad  been  bfr- 
queathed  them,  but  the  other  legatees 
were  to  share  the  deficit  between  them  In 
proportion  to  the  amount  of  their  several 
legacies,  and,  If  the  cash  In  hand  had  in- 
creased In  amount,  each  of  the  legatees 
might  receive  more  In  proportion,  In  the 
discretion  of  his  wife,  not  Interfering  with 
any  other  provision  in  the  will  aa  to  the 
surplus  cash.  By  another  Item  he  provid- 
ed that  In  case  his  wife  shoold  marry 
again  all  of  bis  property  remaining  nndlih 
posed  of  after  paying  debts,  expenses,  and 
legacies  should  tie  converted  Into  money, 
and  this  divided  Into  seven  equal  shares, 
one  of  which  was  tu  go  to  his  wife,  end 
the  other  six  shares  divided  as  provided 
hereinbefore  in  the  will. 

In  rebuttal  of  evidence  put  In  by  respond- 
ents, to  the  Introduction  of  which  petition- 
ers objected,  tbe  petltlonersput  In  evidence 
an  afHtlavlt  of  Mrs.  Petty  to  the  eftoct 
thatbergrandfather  (testator) raised  her; 
that  he  made  advancements  of  equal 
amounts  at  the  marriage  of  each  of  his 
children :  that,  in  addition  thereto,  since 
her  mother's  death,  be  made  large  ad- 
vancements to  each  of  hischildren,  though 
living  separately  from  him;  that  he  lor 
years  aided  A.D.Hammond  In  tbe  sup- 
port of  his  family.,  advancing  bim  mon- 
ey, and,  lust  before  A.  D.  Hammond's  son 
arrlve<1  at  age,  also  made  advances  to 
start  the  son  off  In  life;  and  also  a  mort- 
gage glvtn  by  Mrs.  McNeil  to  the  testator, 
dated  November  fl,  1877,  to  secure  the  pay- 
ment of  a  note  for  982S  on  a  house  and  lot 
In  tbe  town  of  Qnltman.  On  the  back  ol 
this  mortirage  was  an  entry  dated  April 
28,  188»,  signed  by  the  testator,  to  tbe 
effect  that,  tbe  note  to  secure  which  this 
mortgage  was  given  having  been  fully 
paid  off  and  settled,  the  mortgage  was 
discharged,  released,  and  canceled.  The 
respondents  offered  the  book  above  referred 
to  in  sTldence,  containing  the  entries,  oi 
which  tbe  following  are  copies: 

"1886.  Viola  McNeil.  To  loaned  monay, 
9825.00;  when  she  located  In  Quitman, 
tia..  several  years  ago. 

"Macon,  Dec.  7tb,  1885.  I  make  the 
above  chaise  lor  tbe  purpose  of  having  It 
understood  that  U I  leave  her  anything  at 
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my  death,  that  the  abore  amount,  f 32S,  Ib 
to  be  deducted  from  whatever  may  be 
coniiDg  to  her  from  my  estate.  I  rained 
her,  and  educated  her  tu  Macon  and  at 
Salem,  North  Carolina,  which  me  at 
Salem  $400  or  $500.  Kept  her  about 
eifirhteea  years,  and  gave  a  Kood  uatflt 
at  her  marriage,  which  Is  more  than  I 
ever  done  lor  any  of  my  grandchildren, 
wirh  the  exception  other  sister.  Irene.  I 
merely  mention  this  to  show  what  I  have 
done  for  her  wlthont  making  any  charge 
for  the  same.  It  might  be  proper  tu  men- 
tion that  her  father  was  insolvent.  I 
paid  for  her  and  sister  Irene  over  $5.- 
000  to  raise  and  educate  them,  which 
will  appear  on  the  booka  of  the  ordinary 
book  of  the  county.  It  must  have  coat 
me  to  ratee  and  Hchool  them  over  910,000. 
[Signed]  "  D.  W.  H auhond. 

1885.  Irene  Petty. 

Loaned  money  t325  00 

Loaned  her  to  pay  her  board   40  00 

IS-Se.   Do   26  00 

Sent  Petty  cheok,  N.  Y   800  00 

f690  00 

Gftv*  $100  when  she  was  burnt  out  Kimbal 
House;  will  OD^  charge  her   10  00 

9700  00 

"I  make  the  above  citarge  tor  the  pnr- 

Iioae  of  having  it  understood  that  If  I 
eave  her  any  property  at  my  death  that 
the  above  amount,  9500,  Is  to  be  deducted 
from  whatever  maybe  coming  to  her  from 
myetitate.  I  raised  and  educated  her,  and 
kept  herabout  twenty  years,  and  furnished 
her  a  good  outfit  of  clothing  at  her  mar- 
riage, which  is  more  than  I  done  for  any 
of  my  grandchildren,  etc.  I  thought  It 
might  be  proper  to  mention,  although  I  do 
not  make  any  extra  charge  for  It,  but  only 
expect  the  money  loaned  to  be  paid  back, 
or  deducted  from  any  legacy  that  may  be 
coming  to  her  at  my  death,  etc. 
[Mlgned.]  "D.  W.  Hauuond. 

*  December  7th,  1885. 
"IKSO.  Brought  over,  so  at  my  death  I 
will  expect  to  deduct  9700  fnim  what 
legacy  may  be  coming  to  her  (if  any  at 
all. )    Mention  this  In  my  will. 
[Signed]  "  D.  W.  Hammond. 

''aOth  January,  1886." 
To  the  introduction  of  this  evidence  pe- 
titioners objected,  on  the  ground  that  the 
sixteenth  Item  of  the  will  was  not  ambig- 
uous, but  was  piiUn  In  Its  terms,  and,  be 
Ing  eo,  this  evidence  was  not  admissible 
for  explaining  an  ambiguity,  or  showing 
the  circumstances  under  which  the  will 
was  made;  and  for  the  further  reason 
that  the  will  was  the  hIgheHt  evidence  of 
the  testator's  intention.  These  objections 
were  overrnled.  and  the  evidence  admit- 
ted. The  court,  then,  over  the  objection 
of  petitioners,  permitted  read  In  evidence 
a  former  will  made  hy  testator,  the  sev- 
enth and  sixteenth  items  of  which  were 
Identical  with  those  In  the  will  introduced 
by  petitioners;  and  also  permitted  A.  D. 
Hammond,  over  the  objection  of  petition- 
ers, to  testify  that  be  wrote  the  will, 
copying  it  largely,  and  eHppclaliy  thitt  sec- 
tion, from  a  former  will  made  by  his  ta- 
thei ;  that  at  the  time  of  the  marriage  of 
each  ol  bis  children  bis  father  advanced  to 


them  aboot  equal ;  that  since  the  death  ol 
petitioners*  mother  he  bad  made  other  ad- 
vancementrt  tu  living  children,  bat  wit- 
ness could  not  say  that  they  got  mure  ad- 
vances than  he  had  in  her  life-time  given 
them ;  that  daring  a  long  spell  of  sickness 
witness  had  his  father  give  him  9^. 
and  when  bis  oldest  sun  was  17  or  18  years 
of  age,  his  father  gave  him  9100  ur  9125; 
that  one  uf  testator's  daoghters,  Ura. 
Lockett,  is  married,  and  his  father  helped 
her,  paid  her  board,  and  made  various  ad- 
vances to  iier ;  that  he  advanced  to  Mrs. 
Thomas,  another  daughter,  as  much  a^ 
any  of  them ;  that  he  never  did  for  any  ol 
his  grandchlldreD  as  mnch  as  he  did  for 
plaintiffs,  raised  them  from  Infaocy,  and 
educated  them,  etc.  The  objections  to  the 
Introduction  of  the  former  will,  which  was 
dated  January  31, 1KS6,  and  to  the  tetiti- 
mony  of  A.  D.  Hammond,  were  upon  the 
same  grounds  as  those  made  to  the  Intro- 
duction of  the  entries  from  the  book  above 
mentioned,  but  these  objections  were  also 
overruled.  Tbe  court  h^d  that  there  was 
sucb  an  ambiguity  Id  the  sixteenth  item 
of  the  will,  when  read  in  cunnectlun  with 
the  Heventh  Item,  as  would  anthurixe  tbe 
Introduction  of  testimony  to  explain  the 
intention  of  the  testator,  and  that  the 
testimony  concerning  tbn  entries  in  the 
book,  the  entries  themselves,  and  the  other 
testimony  concerning  tbe  testator's  estate 
and  advancements  to  the  beneflciarles, 
was  competent  and  admissible;  and  that, 
construing  the  will  In  the  light  of  the  tes- 
timony, the  petitioners  should  account  to 
the  estate  for  tbe  respective  sums  nf 
money  advanced  to  them,  before  recelf. 
Ing  their  part  of  the  estate,— that  is.  Mrs. 
McNeil  should  accoont  for  9^'^,  and  Mrs. 
Petty  fur  9700,  before  receiving  tbe  shares 
allotted  to  each,  and  should  thra  also  ac- 
coont as  between  themselves,  ratably,  as 
provtde<l  in  the  sixteenth  Item,  and  tlie 
executors  should  proceed  In  accordance 
with  this  finding  In  the  distribution  uf  the 
estate.  To  this  decision  the  petitioners 
excepted,  alleging  that  the  court  erretl  io 
deciding  that  there  was  such  an  ambigui- 
ty in  the  sixteenth  Item,  when  read  in  con- 
nection with  the  veventh  Item,  as  would 
authorize  the  Introduction  of  testlmonT 
to  explain  the  testator's  Intention.  In  ad- 
mitting the  testimony  mentloncil,  in  cod- 
strnlng  tbe  will  in  tbe  light  thereof,  and 
in  the  construction  made  by  the  court. 

Hardeuiao,  Darts  Jt  Taraer,  lor  plain- 
tiffs In  error.  A.  D.  Batnmood  and  Hill, 
Hania  &  BIrcb,  for  defendants  In  error. 

Lumpkin,  .T.  The  sixteenth  Item  of  tbe 
will  uf  D.  W.  Hammond  was  as  folluwf': 
"Another  undivided  sixth  part  thereof 
[meaning  all  that  part  of  testator's  estate 
which  he  had  devised  to  his  wife  and  on 
hand  at  her  death]  I  give  to  my  grand- 
children, Viola  McNeil  and  Irene  Fetty. 
the  children  of  my  deceased  daughter 
Mary  E.  Johns,  to  be  equally  divided  be- 
tween tliem,  after  each  of  them  sb all  ac- 
count for  the  respective  sums  of  money  1 
have  heretofore  advanced  tu  each,  to-wit: 
To  Viola  McNeil,  three  hundred  and  tweo- 
ty-flve  dollars,  and  to  Irene  Petty,  seren 
hundred  dollars,  (In  tact  more,  but  I 
charge  her  with  that  sum.)   I  mean  tbat 


Digitized  by 


Google 


6a.) 


SWIFT  8FECIFX0  00.  «.  JAGOBS. 


048 


Viola  McKeil  I0  to  receive  mrire  of  the  said 
Blxtb  share  In  proportion  as  she  has  rv- 
celred  less  ol  the  said  advances  mentioned 
In  this  lt«m.  The  proportion  thus  given 
each  to  be  paid  over  to  each  of  them  di- 
rectly as  the  separate  property  of  each, 
and  free  from  the  debtfe  ur  control  of  the 
presnnt  or  any  fatore  husband  of  eaefa.* 
The  other  parts  of  the  wfll  material  to  a 
proper  construutlon  of  the  Item  quoted 
will  be  found  In  the  reporter's  statement. 
Considering  together  all  the  provisions  of 
tbls  will,  It  will  be  plainly  apparent  that 
It  contained  no  general  scheme  of  account- 
iDK  for  advancements  by  the  legatees 
therein  named,  and  certtUnly  there  was  no 
sach  scheme  as  between  the  legatees  of  the 
flve-slztbs  of  that  part  of  the  estate  dis- 
posed of  by  the  sixteenth  Item  and  the  two 
granddaaghtera,  to  whom  the  other  sixth 
thereof  was  given.  It  was  the  obvious 
Intention  of  the  testator  to  equalize  his 
granddanghters,  Viola  McNeil  and  Irene 
Petty,  In  the  division  between  them  of  the 
sixth  of  the  spedfled  portion  of  bis  estate 
which  they  were  to  receive;  and  we  think 
the  meaning  of  the  testator  to  this  effect 
is  clearly  and  plainly  expressed  In  the 
abuve-qnoted  Item  ol  his  will,  the  more 
especially  as  the  only  provision  anywhere 
made  In  the  will  In  reference  to  advance- 
ments is  that  contained  In  said  item. 
That  Item,  by  its  express  terms, llmltsand 
confines  the  matter  of  accounting  for  ad- 
'vaocements  to  the  division  between  the 
two  granddaughters  of  their  share  of  the 
estate.  The  court  held  that  there  was 
such  an  ambiguity  In  the  sixteenth  item 
ol  the  will,  when  read  In  connection  with 
the  other  parts  of  It,  as  wonld  aathorise 
the  Introdoctloa  of  extrlnsle  testimony  to 
explain  the  intention  of  the  testator.  We 
think  the  court  erred  in  admitting  this 
outside  testimony,  nnd,  after  so  dolug,  In 
holding  that  Mrs.  McNeil  and  Mrs.  Petty, 
before  receiving  their  part  of  the  estate, 
should  accnnnt  to  the  other  legatees  for 
the  sums  of  money  respectively  advanced 
to  them  by  the  testator.  As  already 
shown,  these  ladles  are  entitled  to  one* 
sixth  of  that  portion  of  the  estate  devised 
to  testator's  wife  for  life  and  remaining 
oil  hand  at  her  death.  In  the  division  of 
which  between  themselves  each  must  ac- 
count to  the  other  for  the  amount  she  has 
already  received  from  the  testator,  as  di- 
rected by  the  will,  so  that  their  shares 
maybe  equalised  as  therein  contemplated. 
Judgment  reversed. 


Swift  Spexxww  Co.  v.  Jacobs  et  al. 
{Supreme  Oawrt  of  Qeorgia.  July  18, 1S9I.) 
IxnrsonoN— 'Fiumira. 
Whne  a  petition  by  the  maniifaotiirer  of  a 
certain  medicine  to  enjoin  a  ^rsoa  who  owned  s 
lai^  qu&nti^  tbereof,  which  had  been  in  s 
burned  building,  alleged  that  the  medicine  had 
a  large  sale;  that  it  was  composed  of  vegetable 
substances,  and  that,  by  reason  of  the  great  beat 
to  whlcb  It  had  been  subjected,  its  medidnal 
I»-opertie«  were  dissipated,  and  that  the  sale 
thereof  under  petitioner's  trade-mark  would  cause 
great  damaee  to  petitioner's  business;  bat  failed 
to  allege  uat  defendant  was  insolvent,  or  to 
■how  wnereis  petitioner  would  suffer  irrepara- 
ble iDlnry,  or  whereiu  the  medUdne  had  lost  its 
Tirtne,— toere  was  noatnue  of  discretion  In  deny- 
l&C  the  Injmotion. 


Error  from  snperlor  eonrt,  Fulton  eonn- 
ty ;  Marshall  j.  Clarke,  Judge. 

Petition  for  an  injunction  by  the  Swift 
Specific  Company  against  Joseph  Jacobs 
and  the  .Tacobs  Pharmacy  Company.  De* 
nled.  Petitioner  brings  error.  Affirmed. 

The  following  la  the  official  report : 

The  Swift  Specific  Company,  by  Its 
equitable  petition,  made.  In  brief,  the  fol- 
lowing allegations:  Petitioner  manu- 
factures a  blood  medicine,  popula  riy  called 
"S.  S.  S.,"  the  medicine  being  pat  up  in 

f>ackages  and  bottles  bearing  a  partlcn- 
ar  label,  on  which  Is  the  name  of  peti- 
tioner as  manufacturer  and  the  said  "8.8. 
S.> "  which  is  both  the  trade-name  and  a 
trade-mark.  The  medicine  Is  of  great  r^p- 
ntatlon  and  wide  sale.  Itscomposltion  Is 
a  trade  secret.  Petitioner  has  spared  no 
pains  In  the  manufacture  of  the  medicine 
to  give  It  the  greatest  possible  virtue,  and 
to  keep  it  at  a  high  standard  of  parity, 
and  for  many  years  has  spent  In  preparing 
it,  and  In  advertising  and  selling  It,  a  very 
laive  amonnt  of  money.  The  property  In 
the  medldnels  of  great  value,— a  value  espe- 
cially dependent  upon  the  high  reputation 
which  the  efforts  of  petitioner  have  given 
the  medicine.  Some  time  during  the  pres- 
ent year  a  fire  occurred  In  the  warehouse 
of  Henry  J.  Lamar  A  Sons,  and,  In  settle- 
ment of  policies  covering  the  loss  by  the 
fire,  some  insurance  companies  took  pos- 
session of  ail  the  bamed  goods  In  the 
warehouse  covered  by  the  policies,  and 
among  these  goods  were  about  4fil  cases 
of  S.  S.  S.,  the  same  being  Id  bottles,  and 
bearing  the  label,  trade-mark,  and  trade- 
name aforesaid,  with  the  name  of  peti- 
tioner as  the  manufacturer.  The  medicine 
was  exposed  In  the  fire  to  sneh  a  degree  of 
heat  that  its  medicinal  qnalitles,  which 
are  mainly  vegetable,  were  dlffllpated,and 
thereby  all  of  Its  virtue  was  lost;  and  de- 
fendants, petitioner  believing  that  they 
were  aware  of  the  effect  of  the  fire  upon 
the  medicine,  purchased  it  from  the  insur- 
anrte  companies,  and  are  now  attempting 
to  sell  it  as  genuine,  unadulterated,  and 
good  medicine ;  and  they  otter  it  lor  sale 
under  the  trade-mark,  label,  and  name  of 
petitioner.  By  reason  of  the  facts  above 
mentioned,  all  of  the  medicine  so  pur- 
chased by  defendants,  or  much  the  larger 
part  ofit,  is  not  really  the  medicine  manu- 
factured by  petitioner,  bat  It  has  lost  all 
its  virtne,  and  for  defendants  to  sell  It  as 
the  medicine  of  petitioner  is  to  palm  off 
upon  the  public  a  spurious  substance,  un- 
der the  name  of  petitioner's  medicine,  to 
the  Irreparable  damage  and  Injury  of  pe- 
titioner. Bach  of  the  cases  of  the  medicine 
mentioned  above  contained  a  dozen  bot- 
tles, and  each  case.  If  uninjured,  was  of  the 
valueot  98  or  f  10.  Thesaleof  said  burned 
medicine  by  defendants  will  be  an  infringe- 
ment of  the  exclusive  right  of  petitioner  to 
the  use  of  its  packages,  label,  trade-name, 
trade-murk,  and  Its  own  name,  to  desig- 
nate its  manufactnrp  as  Its  real,  and  not 
a  spurious,  medicine.  Petitioner  prayed 
that  defendants  (Joseph  Jacobs  and  the 
Jacobs  Pharmacy  Company)  be  restrained 
from  selling,  or  offering  to  sell,  any  of  the 
ftiedielne  which  was  injured  as  aforesaid 
In  the  cases,  in  the  bottles,  under  the 
label,  trade-mark,  trado-name,  or  name  ol 
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petitlouer  aB  manafactarer,  and  be  eroe- 
cially  restrained  Trom  selUog  any  ot  the 
burned  medlclue  as  the  manufacture  of  pe- 
titioner. The  defendants  demurred  upon 
the  groande:  The  ttetltion  contains  no 
cause  of  action  against  defendants,  and 
the  allegations  In  It  are  Insufficient  to  ao- 
tborlxe  injunction  or  other  relief  against 
d^endants.  If  plaintiff  has  suffered,  or 
sboold  suffer,  injury  because  of  the  things 
complained  or,  it  would  have  ample  rem- 
edy, If  any  remedy,  by  action  for  damases 
against  defendants,  and  no  insolvency  of 
defendants  is  alleged.  The  petition  does 
not  ebow  wherein  tbe  medicine  purchased 
by  defendants  Is  spurinas  or  Injurious,  nor 
does  it  show  the  qualities,  properties, 
quantities,  or  Ingredients  of  the  medicine 
manufactured  by  petitioner,  from  which 
tbe  charge  made  by  petitioner  might  be 
fully  investigated,  bat  withholds  the  char- 
acter and  quality  of  tbe  medicine,  and 
states  that  tbe  medicine  is  a  trade  secret. 
Tbe  petition  does  not  allege  or  show  that 
any  person  or  tbe  public  will  be  Injured 
by  the  selling  of  the  medicine,  and  plain- 
tiff has  no  rights  In  this  case,  because  of 
any  claim  to  trade-marb  or  label,  or  both, 
by  the  medicine,  because  plaintiff  had 
manufactured  and  sold  the  medicine,  and, 
baring  done  so,  tbe  medicine  passed  eom- 

Sletelyoat  of  Its  control;  and  the  petition 
oes  not  set  out  any  facts  showing  how 
or  In  what  way  petitioner  would  suffer 
irreparable  damage  and  Injury.  Defend- 
ants answered,  In  brief:  Tbe  purchase  of 
the  medicine  was  by  the  defendant  tbe 
Jacobs  Pharmacy  Company.  About  Feb- 
ruary 14, 1S91,  its  representative,  Joseph 
Jacobs,  was  approached  by  insurance 
aKenta  concerning  a  lot  of  8.  8.  8.  that 
was  in  the  then  recent  fire  of  H.  J.  Lamar 
&  !SouB,athey  stating  that  they  were  un- 
able to  get  a  satisfactory  understanding 
with  Lamar  &  Sons,  and  wished  defend- 
ant to  make  them  an  offer.  Jacobs  went 
and  examined  a  great  many  of  the  cases 
of  the  medicine,  particularly  those  that 
seemed  to  be  most  cliarred  on  the  out- 
side, and  found  them  all  in  good  condi- 
tion, except  a  few  loose  bottles  that  were 
on  the  floor,  and  which  were  not  included 
in  the  sale.of  S.  S.  8.  made  to  defendant. 
Defendant,  kuowlng  that  8.  S.  S.  was 
made  in  Atlanta  by  steam  percolation, 
and  that  It  contained  sufficient  aleohol  to 
preserve  It,  felt  safe  in  making  an  offer  for 
the  goods,  knowing  that  heat  eofflcient 
to  Injure  a  medicine  thus  prepared  would 
either  break  the  bottle  or  blow  oat  the 
cork,  neither  of  which  had  been  done.  De- 
fendant finally  pui-chased  the  goods.  The 
lot  of  S.  S.  8.  which  he  purchased  was 
free  from  injury  by  the  Ore,  and  Is  the 
same  kind  of  medicine  as  Is  manufactured 
and  sold    tbroogbout  tbe  country  by 

glalntlff.  The  Inanrance  companies  had, 
y  agreement  with  Lamar  &  Sons,  acquired 
the  title  to  the  medicine,  and  had  the 
legal  right  to  sell  it  to  defendant.  De- 
fendant In  making  the  purchase  did  so 
after  careful  and  diligent  examination, 
acted  In  entire  good  faith  In  the  transac- 
tion, and  paid  for  it  ¥1,994.50.  Defendant 
has  had  samples  of  the  medicine  bongbt 
as  aforesaid,  as  also  samples  of  the  medi- 
cine as  sold  generally  by  plaintiff,  and 


which  had  never  been  about  tbe  fire,  ai^ 
alysed  and  examined  by  capable  experts, 
and  all  of  the  samples  were  of  the  same 
quality  and  value.  Defendant  denied  that 
tbe  medicine  had  been  damaged  by  flre. 
bad  lost  any  of  its  rlrtue,  or  is  a  spurious 
substance,  and  alleged  that  it  is  of  the 
same  quality,  TlFtne,and  substance  as  the 
other  medicine  manufactured  by  plaintiff, 
whatever  that  may  be.  H.  J.  Lamar,  tbe 
senior  member  of  tbe  ttrm  of  H.  J.  Lamar 
&  8ons,  is  a  large  stockholder  and  the 
president  of  the  plaintiff,  and  that  firm 
was  willing  to  purchase  or  retain  the  S. 
8.  8.  which  defendant  purchased  from  the 
Insurance  companies,  but  were  not  will- 
ing to  give  the  price  for  It  that  defendant 
paid,  which  defendant  bplleves  was  on  ac- 
count of  the  superior  advantages  enjoyed 
by  H.  J.  Lamar  &  Sons  in  obtaining  the 
medicine  from  plaintiff,  by  reason  of  the 
Interest  and  official  connection  ot  H.  J. 
Lamar  with  plaintiff,  and  hla  connectioa 
wltb  the  firm.  Much  testimony  was  In- 
troduced on  the  hearing  tor  injunction  by 
both  plaintiff  and  defendants.  The  evi- 
dence was  conflicting,  and  the  Judge  be- 
low refused  to  grant  the  Injunction  prayed 
for,  to  which  dedsion  the  petitioner  ex- 
cepted. 

John  C,  Reed  and  Bopkina  &  Son,  lor 

Slain  tiff  In  nrror.  Wetl  A  Ooodwta,  lor 
Pendants  In  error. 

PbbGubiam.   There  was  no  abase  of 
discretion   in    denying  the  injunction. 
Judgment  affirmed. 


PaiLLiPs  et  aJ.  v.  East  TKNHB88BE.y.  ft  O. 

Ry.  Co. 

(Suprtme  Ocwt  ttf  Gwrgkt.  May  37, 189L) 
AoomxT  OH  IUilroad'Teutlb  —  NoHsm*. 
Deceased  wu  killed  by  a  train  at  the 

north  end  of  a  trestle  IfiO  yards  long  and  from  IS 
to  15  feet  high.  She  and  aoother  woman  bad 
been  to  a  water-tank  at  the  other  end  of 
trestle,  and  were  on  their  way  back.  They  did 
not  commence  to  ran  until  tbe  train  had  passed 
the  water-tank,  where  they  tiiooght  it  would 
stop.  Deceased  fell,  and  her  companion  tried  to 
help  her  up,  bat  before  she  could  do  so  she  was 
hit  by  the  train,  and  thrown  from  the  track, 
and  deceased  was  run  over  and  killed.  The 
train  stopped  with  the  front  driving-wheels  on 
her.  Held,  that  s  nonsuit  was  properly  grant- 
ed, OS  it  was  gross  negligence  ifa  tSiem  to  go  on 
the  trestle  about  the  time  when  a  train  was  doe^ 
and  where  Bil  that  was  possible  was  done  to 
atop  the  train  after  they  were  diacorered. 

Errurfrom  superior  conrt,  Gordon  coun- 
ty ;  Thomas  W.  Milner,  Judge. 

Action  by  Callie  C.  Phillips  and  another 
against  tbe  East  Tennessee,  Virginia  & 
Georgia  Railway  Company  for  tbe  killing 
of  plaiutltfs'  mother  by  defendant's  train. 
A  nonsuit  was  granted,  and  plaintlffe  ap- 
peal. Affirmed. 

Tbe  following  Is  the  official  report: 

Tbe  suit  was  by  tbe  minor  children  of 
Mrs.  Phillips,  by  their  guardian,  against 
the  railway  company,  for  the  homicide  ot 
their  mother  by  the  running  ot  Its  trains. 
Alter  the  Introduction  of  tlie  evidence  for 
the  plaintiff  the  court  granted  a  nonsalt^ 
which  Is  assigned  as  error. 

The  principal  witness  tor  plalntin  was 
a  Mrs.  Craig,  whose  testUnony  was,  in 
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brief,  as  followa :  Mm.  Phillips  was  ran 
over  anrl  kHle<l  by  the  train  ol  defendant 
at  the  nurth  end  of  a  treutle  on  Ita  roud  at 
aboat  10  o'clock  in  the  moi-nlnt;.  Wltneas 
and  Mrs.  FbllllpB  bad  been  at  the  water* 
tank  at  tbe  aontb  end  uf  the  trestle,  and 
bad  started  back  borne  aeroaa  tbe  trestle. 
When  they  Aret  beard  tbe  train  th^  were 
not  frightened,  as  they  thoasrht  It  wonld 
stop  fur  water.  When  they  saw  It  pass 
the  tank  they  were  not  walking  very  fa^t, 
■bat  commenced  rannlnst-  As  they  were 
neurlug  the  north  end  of  tbe  trestle  Mrs. 
PbtUlps  fell,  and  witness  tried  to  assist 
ber  tu  rise,  bat  before  she  conld  do  so  was 
herself  tbrown  from  the  track  by  the  loco- 
motive and  Mrs.  Phillips  was  run  over 
and  killed.  Tbe  railroad  is  straight  at 
the  place  where  tbe  killing  occurred,  and 
tbe  two  could  have  been  seen  about  one- 
halt  mile.  The  train  was  running  very 
last,  and  no  warning  was  given  orwtalstle 
blown,  except  that  the  bdl  was  rang  as 
tbe  engine  passed  the  tank.  It  was  cos- 
tomaryfor  this  train  to  stop  and  take 
wateratthetank.  Mrs. PbtlHps  was  killed 
about  100  yards  north  of  the  tank,  and 
woald  not  have  been  hurt  If  the  train  had 
stopped  at  the  tank.  The  people  of  the 
nelghhborbood  were  In  the  habit,  and 
bad  been  for  a  number  of  years,  of  using 
tbe  trestle  as  a  footway,  with  the  knowl- 
edge of  the  railroad  authorities,  and  with- 
out objection.  Mrs.  Phillips  and  witness 
took  the  precaution  to  listen  before  they 
got  on  the  track,  but  could  not  seeorhear 
any  train.  When  they  became  aware  of 
tbe  approach  of  the  train  they  ran  as  fast 
an  they  cunld,  and  made  every  efTort  to 
get  off  tbe  trestle.  Tbey  thought  tbe 
train  would  atop  at  the  tank,  becanse  It 
usually  did.  They  did  all  they  could  to 
save  themselves.  "They  saw  her  in  time 
to  stop  the  train  before  she  was  killed." 
Witness  and  Mrs.  P.  could  have  gone  to 
the  tank  by  another  way.  The  former 
lived  near  the  railroad,  and  the  latter 
lived  In  Chattanooga,  but  was  at  the  for- 
mer's house  on  a  visit.  Witness  did  not 
know  how  often  trains  passed  on  the 
road.  They  did  not  consider  themsfdves 
In  dangrr,  as  they  had  been  on  the  trestle 
often  before.  Mrs.  P.  had  thesame  chance 
witness  had  to  get  off  the  trestle,  if  she 
bad  nut  fallen.  Witness  does  not  remem- 
ber how  far  the  engine  ran  after  It  struck 
Mrs.  Phillips,  and  does  not  know  that  she 
did  not  bear  the  train  coming,  from  the 
fant  of  water  running  over  the  dam,  and 
tbe  noise  the  tank-engine  was  making. 
Tbey  were  going  In  tbe  same  direction  as 
tbe  train,  and  had  their  backs  to  It;  and 
sbe  does  not  remember  how  far  the  train 
was  from  them  when  she  first  saw  It. 
Does  not  think  It  was  down  grade.  At 
tbe  time  of  and  before  this  accident  there 
were  no  notices  put  up  by  defendant  for- 
bidding people  to  walk  along  Its  road. 
Wltnetis  bad  Mrs.  Phillips  by  the  hand, 
a  nd  she  did  not  get  loose  from  witness  un- 
til sbe  fell  at  the  end  of  the  trestle,  nor  did 
she  itoop  down  or  stop  until  she  fell. 
They  were  probably  half-way  on  the  tres- 
tle when  tbey  first  saw  and  heard  the 
train  coming.  Did  not  have  any  thought 
of  a  train  coming  on  the  road  so  soon. 
Believed  they  had  plenty  of  time  to  cross 
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tbe  trmtle  before  tbe  coming  of  the  train. 
Tbe  reason  tbey  thought  It  would  be  safe 
for  them  to  pass  over  the  trestle  was,  they 
did  not  see  or  hear  any  train  approach- 
ing. Tbey  did  not  know  what  time  the 
train  was  due  at  Sugar  Yalley,— a  station 
near  by,— and  did  not  know  that  It  was 
behind  time.  The  trestle  to  a  long  one, 
and  Is  about  16  feet  high.  The  ground  Is 
not  soft  and  marshy  along  the  trestle. 
There  was  some  grass  growing  there. 
They  did  not  have  plenty  of  time  to  get 
'  oO  tbe  trestle  after  tbey  flnt  beard  the 
trsda.  Wltnesif  supposed  the  train  did 
not  at  all  times  stop  at  that  tank,  but  she 
had  seen  It  stop  there  often.  Does  not 
think  the  train  rolled  far  after  striking 
Mrs.  P. 

From  the  testimony  of  other  witnesses 
the  following,  In  substance,  appeared: 
Tbe  people  of  tbe  neighborhood,  and  the 
public  generally,  have  been  in  tbe  habit  of 
aslng  tbe  road  and  trestle  as  a  footway 
for  a  nnmber  of  years,  with  the  knowU 
edge  of  and  without  objection  by  the'de- 
fendant.  The  trestle  Is  about  800  or  400 
feet  long,  and  about  12  or  16  feet  high. 
The  ground  under  the  east  side  of  it  is  in 
grass,  and  on  the  west  side  there  are 
rocks,  timber,  etc.  The  creek  comes  near 
the  trestle  at  the  north  end,  and  turns  and 
raoB  nearly  parallel  with  tbe  track  nearly 
all  the  way  to  the  tank  at  tbe  sonth  end ; 
and  there  Is  n  dam  across  the  creek,  and 
water  Is  pumped  Into  the  tank,  the  water 
running  over  tbe  dam  and  the  pumping 
making,  when  the  pump  is  in  motion,  a 
considerable  noise.  The  road  Is  straight, 
south  of  the  trestle,  for  about  half  a  mile, 
and  a  person  on  an  engine  could  see  a  per- 
son on  the  trestle  for  that  distance,  ft 
a  little  up  grade  where  M'rs.  P.  was  killed. 
One  witness  testified  that  the  pump  runs 
constantly.  That  the  water  running  over 
the  dam  made  so  much  noise  that  when 
he  went  across  the  trestle  he  could  not 
hear  tbe  roar  of  a  train,  and  never  de- 
pended on  bis  bearing  for  trains,  but  kept 
a  lookont.  That  he  did  not  know  wheth- 
er he  could  have  heard  this  train  or  not, 
(it  was  a  passenger  train,  making  lees 
noise  than  a  freight  train.)  That  he  could 
hear  a  whistle,  but  did  not  depend  on  the 
sound  of  the  train  at  all.  That  at  the 
north  end  the  trestle  is  8  or  10  feet  high, 
and  on  the  east  side  It  Is  tolerably  smooth 
with  grass.  That  a  person  on  tbe  trestle 
could  see  an  engine  as  soon  as  the  en- 
gineer could  see  blm ;  and  that  the  ground 
is  smooth  under  the  north  end,  and  a 
wagon  road  passes  under  the  trestle  at 
that  end.  There  was  testimony,  further, 
by  a  witness  who  saw  the  killing,  that  he 
was  100  or  160  yards ''on  the  rise"  above 
Mrs.  Phillips,  and  saw  the  train  when  It 
first  came  In  sight.  That  he  reckoned  it 
was  about  a  quarter  of  a  mile  from  where 
It  first  came  In  sight  to  where  Mrs.  Phil- 
lips was  killed,  but  could  not  say  how  far. 
That  Mrs.  Phillips  was  on  the  right-band 
side  of  the  trestle,  going  north,  when 
killed  at  the  north  end.  That  he  saw  her 
running  before  she  was  killed,  but  did  not 
know  bow  long  she  had  been  running  be- 
fore the  train  struck  her;  It  hit  her  so 
quick.  That  the  train  was  running  pretty 
fast,  and  came  along  until  It  got  from  45 
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to  7fi  feet  of  her,  and  then  It  wenfwbo- 

Ee>wbo-76,"an(l  ran  right  appn  her.  That 
e  did  not  bear  the  whistle  blow.  That 
he  aaw  the  two  ladleti  break  and  run  as 
hard  as  they  could,  and  the  train  caaeht 
them.  That  the  trestle  wae  460  feet  long. 
He  ineasared  It.  That  Mrs.  P.  was  be- 
hind, and  Mrs.  Craig  caught  her,  to  pnll 
her  up  when  she  fell  down,  bat  eonld  not 
do  ao,  for  the  train  knocked  taeroff.  That 
he  saw  the  train  before  the  ladtee  aaw  It, 
may  be  a  minute.  Wae  looking  at  them, 
aod  one  of  them  looked  back,  and  Juet  as 
quick  an  ebe  did  she  started  to  run.  and 
both  ran  as  fast  aa  they  could.  That  be 
did  not  think  they  saw  the  train  before 
they  began  to  run,  becanaa  they  were 
walking  alowly.  Thinks  the  train  was 
about  200  yards  from  them  wheax  they 
looked  back  and  b^an  to  run.  They 
were  then  about  the  middle  of  the  trestle. 
That  when  tt>ey  looked  back  the  train 
was  about  tlie  north  end  of  a  little  trestle 
which  iB  about  60  or  100  yards  south  of 
the*trestle  on  which  the  killing  occurred. 
That  It  might  be  that  the  speed  of  the 
train  was  checked  before  he  heard  the 
nulse  mentioned  above,  bnt  he  did  not 
know  that  it  was.  That  nolBe  was  caused 
by  the  wheels  turning  backwards.  That 
he  reckoned  Mrs.  P.  would  hare  gotten 
oR  if  she  had  not  faHen  down.  That  the 
front  driving-wheel  stopped  right  on  her. 
That  he  was  higher  np  than  the  ladles, 
and  could  have  seen  further.  That  It  la 
about  a  quarter  of  a  mile  from  where  they 
could  have  BRen  it  If  they  had  been  look- 
ing, but  does  not  know  whether  they 
could  have  seen  the  engine  before  the  per- 
son on  the  engine  could  have  seen  them. 
That,  ir  they  had  been  looking,  they  prob- 
ably  could  have  seen  the  smuke-atack  be* 
lore  the  engineer  conld  have  seen  them. 
That  be  never  saw  any  slowing  up  of  the 
train  before  the  noise  mentioned  above. 
That  he  did  not  know  whether  Mrs.  PbiU 
lips  could  have  gotten  oft  if  she  had  not 
fallen  down  or  not.  That  the  ladies  had 
run  about  one-third  of  the  way  before  she 
fell  down,  and  when  she  fell  Mrs.  Craig 
pulled  her  up.  and  when  she  got  up  the 
train  knocked  Mrs.  C.  loose  and  ran  over 
Mrs.  P.  That  the  engine  was  about  40 
feet  from  Mrs.  P.  when  the  wheels  were 
running  backwards,  and  the  fuss  com- 
menced Jnst  as  she  tell,  and  the  engineer 

Eut  his  head  out  of  the  window.  That 
e  never  beard  the  bell  ring.  That  the 
pura ping-engine  was  making  a  great  deal 
of  noise,  but  be  does  not  know  whether 
the  noise  of  the  pomp  and  the  running 
water  w<tuld  keep  the  ladles  from  hearing 
the  train  urnot,  though  he  thinks  it  would 
have  prevented  their  hearing  as  soon  as 
he  did.  That  be  heard  the  engine,  and 
looked  around  and  saw  It.  Does  not 
know  that  he  heard  It  before  he  saw  it. 
Heard  It,  and  looked  right  around,  and  It 
was  In  sight.  That  the  wind  was  blow- 
ing from  the  south,  etc.  Another  witness 
who  saw  the  train  testified.  In  brief,  that 
It  was  running  fast,  perhaps  SO  miles  an 
hour,  when  it  passed  him;  and  be  beard  a 
noise  when  It  got  about  the  tank,  which 
aopposes  waB  the  reversal  of  the  en- 
\  That  It  was  a  half  mile  from  the 
re  of  the  road  to  the  sooth  end  ol  the 


trestle.  That  the  train  had  atr-brakea  on 
It,  and  •conld  have  been  stopped  before  ft 
got  to  the  ladles.  That  he  did  not  notice 
any  noise  from  the  brakes  being  on  when 
it  passed  him,  and  he  was  right  at  the 
tank.  That  he  did  not  know  whether  It 
checked  np  any  before  It  got  tothe  trestle. 
That  a  person  on  the  trestle,  and  in  prox- 
imity of  the  pomp  and  water,  could  not 
hear  a  train  as  soon  as  one  away  from  It; 
and  a  passenger  train  makes  less  noise 
than  a  freight  train.  That  he  conld  prob- 
ably have  seen  the  train  before  he  heard  it. 
That  a  person  on  the  engine  could  see  one 
on  the  track  aa  soon  as  he  turned  the 
curve,  and.  If  a  person  on  the  trestle  were 
looking,  he  conld  see  the  engine  as  soon. 
That  thers  was  a  pnbUe  road  crus^g 
about  a  mile  from  the  tank,  and  that  the 
whistle  was  blown  there.  There  was  also 
evidence  that  Mrs.  Phillips  was  a  widow, 
leaving  surviving  her  the  two  minor  chil- 
dren, for  whom  tbe  suit  was  brought; 
and  that  she  supported  them  by  her  labor; 
and  testimony  as  to  her  age,  earnings,  etc. 

Dabney  <ft  Foucb6,  for  plaintiffs  In  error. 
Dora^  A  UowelU  8,  P.  Staddox^  and  A. 
O.  BsusoB,  for  defendant  In  «-ror. 

SiMMONB.  J.  The  facts  of  this  case  will 
be  found  in  the  official  report.  Under 
these  facts  the  court  did  right  in  granting 
a  nonsuit  in  the  cas?.  Jit  was  gross  neg- 
ligence on  tbe  part  of  two  females  to  at- 
tempt to  walk  upon  a  trestle  150  yards 
long  and  from  12  to  15  feet  high,  near  tbe 
time  when  a  train  was  dae;  It  further  ap- 
pearing that  the  servants  of  the  railroad 
company  did  all  that  was  possible  to  be 
done  after  they  discovered  the  females  on 
the  trestle.  Judgment  affirmed. 


BAnNBTT  T.  NOETBBASTBBN  R.  GO. 
(Supreme  Court  of  OeorgUL  Hay  6, 1881.} 
Railboad  Coupakibb  —  Oraa^TiOH  bt  AKOrasa 
Road  —  Injdbt  to  Bbajcbkak  —  Nboliobhob— 

LlASnjTT. 

1.  In  an  action  against  a  railroad  company 
for  p^sonal  Injuries,  plaintiff,  a  brakeman,  tes- 
tifled  that  be  went  behind  the  engine  to  unconple 
it;  that  it  was  standing  still  at  the  time,  bat 
i^terwarda,  without  any  signal  from  him,  baclced 
np,  and  caused  him  to  oatuh  his  hand  botwem 
the  bumpers:  and  that  he  wonld  not  have  been 
hurt  but  for  its  unexpected  movement.  He  knew 
it  was  an  ordinary  ooupllng,  and  tliat  tbe  drag- 
bar,  whloh  they  generally  nsed,  had  been  hrokea 
a  day  or  two  Def(»*e;  and  did  not  think  the  en- 
gine and  car  could  have  come  together  if  the 
drag-bar  had  been  in  position.  He  further  tes- 
tified, on  orosB-ezamlnation,  that  to  the  best  of 
hi*  reoolleotion  be  had  uncoopled  tbe  link  before 
he  was  hurt,  and  that  in  that  oaae  the  cars  woold 
have  come  together  eren  if  the  drag-bar  had 
been  there.  Held,  that  tbe  evidence  of  the  com- 
pany's negligence  was  suffl<dent  to  go  tothe  ]ury, 
and  that  it  was  error  to  grant  a  nonsulL 

2.  In  an  action  against  a  railroad  company 
for  personal  injaries  tbe  contention  was  QiM 

Elaintlff  bad  atied  the  defendant,  when  he  should 
ave  sued  tbe  company  which  operated  the  road. 
Plaintiff  testified  that  he  kept  the  books  at  one 
of  defendant's  stations  for  a  short  time;  that  he 
made  his  remittances  to  the  operatina  company, 
and  may  possibly  have  been  paid  by  it,  trat  tfaii 
he  did  not  know  it  was  operating  the  road;  that 
he  afterwards  became  a  brakeman  on  the  train 
of  a  oonduotor  who  bad  boen  for  a  long  time  in 
defenduit*s  employ;  that  tbe  oars  were  marked 
with  tlie  name  of  mat  company,  and  that  the  sa- 
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perlnteadent  to  whom  he  applied  for  the  posi- 
tion was  tbe  superintendent  of  both  companies. 
The  time  schedules  published  in  a  newspaper 
were  headed  the  name  of  the  defendant,  and 
were  separate  from  those  of  the  operating  com- 
pany. Tbe  proprietor  of  the  newspaper  reoeired 
separate  itasses  for  their  pabUcation.  The  name 
of  the  operating  company  appeared  on  tbe  books 
of  the  station.  Held,  that  the  testimony  as  to 
which  company  was  the  employer  was  Bofflclent 
to  go  to  the  jory,  and  that  it  was  error  to  grant  a 
nimsuit. 

Error  from  superior  coart,  (TIarke  coun- 
ty;  N.  L.  H0TCBIN8,  Jodse. 

Action  by  W.  B.  Barnett  affalnBt  the 
Northeastern  Ballroad  Company  to  re 
corer  fur  personal  Injuries.  There  was  a 
/udKment  fur  defendant,  and  plaintiff  ap- 
penlu.  Keversed. 

Tbe  following  Is  the  official  report: 

The  main  exception  in  this  case  is  to  the 
Rranting  of  a  oouHUlt,  which  was  moved 
tor  on  the  sroundH  that  tbe  plaintiff  was 

Sallty  ofcontribntoryn^llKence.and  that 
e  bad  sued  the  Nortfaeastern  Railroad, 
when  he  should  have  ftued  the  Richmond 
&  Danville.  It  in  stated  Id  tbe  bill  of  ex- 
ceptions that  tbe  nonsuit  was  granted  on 
the  first  ground,  though  the  order  passed 
by  the  court  was  a  general  one.  It  isalao 
alleged  that  tbe  court  erred  In  allowing 
defendant's  counsel.  In  croBS-exantlnlng 
the  plalntltl,  to  read  from  and  state  the 
contents  of  the  pay-rolls,  cash-books,  and 
other  books,  which  he  presented  to  the 
witness,  end  in  forcing  him  to  state  what 
these  books,  pay-rolls,  and  other  papers 
contained,  each  as  tbelr  caption,  what 
they  purported  to  be,  etc.  It  Is  alleged 
that  this  was  error,  because  the  papers 
and  books  themselves  were  the  best  evi- 
dence of  tbelr  contents,  and.  If  their  con- 
tents were  desired,  shunld  have  bnen  in- 
troduced In  evidence  by  defendant;  and 
that  they  were  not  first  submitted  to 
plaintiff's  counsel  for  Inspection,  and  thnve 
was  no  evidence  that  they  were  what 
they  purported  to  be.  It  is  stated  that 
plalutiff  objected  to  this  action  of  defend- 
ant's counsel;  but  what  the  objectioii 
made  was  Is  not  stated.  Tbe  plaintiff 
testified:  "The  Injuries  were  received  at 
the  depot  yard  of  the  Northeastern  Rail- 
road in  Athens.  I  was  train-hand  and 
car-coupler  on  the  Northeastern  Railroad. 
Was  employed  by  the  Northeastern  Rail- 
road Company.  It  was  my  duty  to  make 
up  a  train.  I  went  io  to  pull  pin  to  un- 
couple a  flat-car  from  the  tender,  and  the 
engine  came  back  on  me,  and  caught  my 
right  hand.  When  1  went  In,  the  car  and 
engine  were  standing  still.  The  engine 
beaded  towards  town,  and  the  train  was 
behind  it.  It  was  my  duty  to  nncuuple 
that  car.  There  was  uotldngthat  Icould 
do  to  aToId  the  injury.  I  did  all  I  could 
to  prevent  ft.  At  l^e  time  I  was  hurt  tbey 
were  using  an  ordinary  coupling  t)etween 
the  engine  and  the  first  car.  They  had 
been  using  what  Is  known  asa  '  drag-bar,' 
which  Is  four  or  five  Inches  longer  than  a 
eodpling.  I  knew  it  was  a  coupling  when 
I  weot  in,  but  not  whether  It  was  a  short 
Iluk,  or  what  it  was.  I  knew  the  drag- 
bar  had  been  broken.  We  bad  made  a 
trip  to  Tallnlah  Falls  and  back  without 
It.  I  do  not  reckon  tbe  engine  and  car 
eould  bHTS  come  together  with  the  drag- 
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bar  In  there.  In  September,  1RS6,  was 
employed  by  Capt.  Cox  to  work  with  him 
on  the  train  of  which  he  was  conductor 
on  the  Nortbeastem  Ballroad.  Knew  he 
was  working  on  tbe  Northeastern.  He 
did  not  say  what  company  be  was  con- 
ductor for.  Bernard  was  superintendent. 
Berkely  Is  superiutendent  now.  I  do  nut 
know  when  the  change  was  made.  I 
think  Berkely  Is  also  connected  with  the 
Richmond  4  Danville.  I  am  not  sure  he 
wtis  superintendent  at  that  time.  Wrote 
to  him  after  he  was  superintendent  of  the 
Northeastern,  in  July.  1886,  asking  him 
to  give  me  a  place  on  that  road.  When 
Cox  employed  me  he  had  been  conductor 
on  the.  Northeastern  for  a  long  while.. 
Did  not  say  he  had  authority  from  Berk&< 
ly.  It  was  alter  I  wrote  to  Berkely. 
Cheney  wos  the  agent.  I  tbink  I  helped 
him  In  the  office.  I  wrote  those  pages, 
which  are  shown  to  me,  in  tbe  railroad 
book  kept  at  Harmony  Grove.  That  la 
the  recnra  of  the  freight  received  In  Har- 
mony Crove  In  18H6.  Do  not  know  that  I 
knew  the  Richmond  &  Danville  was  op- 
erating the  Northeastern.  Entries  shown 
me  In  the  caah-book  are  In  my  handwrit- 
ing. The  caBb  I  remitted  to  tbe  treasurer 
of  Richmond  &  Danville,  I  tbink.  It  is  the 
cash-book  of  tbe  agent  atRarmony  Grove. 
They  are  In  my  handwriting  from  the 
2d  of  August  to  the  14lh  of  Augnst.  That 
Is  my  signature  to  the  pay-roll  for  four- 
teen days*  work  as  acting  agent  at  Har- 
mony Grove.  I  may  have  been  paid  by 
check  on  Richmond  &  Danville;  I  do  not 
recollect.  Wfa«i  I  went  to  uncouple  that 
train  it  was  standing  still.  The  engine 
came  back,  lam  positive.  I  think.  Ithink 
the  car  remained  stationery.  I  am  cer- 
tain it  was  tbe  engine  and  tender  that 
came  back.  My  baud  was  caught  be- 
tween the  bumper  and  the  tender.  Think 
they  were  v^ry  nearly  the  same  height. 
I  was  Just  about  to  pull  tbe  pin.  It  was 
not  necessary  to  put  my  hand  between 
bumpers  to  get  the  pin;  tbe  bead  of  It 
is  on  top  of  one  of  tbe  bumpers.  Tbe 
thing  moved,  and  my  hand  gotcaught  be- 
tween the  hampers.  If  It  had  stood  still 
I  would  not  have  got  caught,  I  do  not 
think  I  pulled  the  pin.  If  it  bad  not 
moved  I  would  have  got  the  pin.  Instead 
of  getting  my  hsnd  between  the  bumpers. 
The  drug-bar  had  beea  broken  a  day  or 
t-wo.  It  Is  five  or  six  inches  longer  than 
the  link. " 

Among  other  things,  on  cross-examina- 
tion, the  witness  was  asked  the  following 
questions,  which  are  given  with  the  an- 
swers: **  Question.  Here  are  your  entries 
for  fourteen  days  on  these  Bicbniond  & 
Danville  books.  Do  you  say  now  that 
you  were,  working  for  the  Northeastern 
Railroad  'Company  or  tbe  Richmond  ft 
Danville  Railroad  Company?  Answer. 
It  would  seem  from  these  bunks  that  I  was 
working  for.  the  Richmond  A,  Danville. 
Q.  Will  you  be  good  enough  now  to  say 
which  you  were  working  for?  A.  It  was 
my  nnderstanding  that  I  was  working  for 
the  Northeastem  Ballroad  Company. 
Q.  Do  you  think  now  you  were  working 
for  the  Northeastern  Railroad  Company? 
A.  It  seems  now  I  was  working  f or 
Bichmond  &  Danville  Ballroad  Company. 
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from  thoee  books.  Q.  Don't  thma  papers 
Bbow,  and  ain't  It  yoor  recollection,  that 
yon  were  employed  by  th«  Richmond  A 
Dfuivilla  to  work  oo  th«  Northeasterii 
Ballroadt  Tbese  papen  sbow  that  yua 
were  woiicing  for  the  Rlehmund  ft  Dan- 
Tille  Railroad  Cumpany,  don't  they?  A. 
It  seemB  so.  Q.  What  la  yonr  testimony 
as  to  which  company  yoa  were  working 
tor?  A.  I  was  working  on  theNortheast- 
em  Railroad.  Q.  Do  yon  say  thatyoado 
not  know  whether  you  were  worklnjc  lor 
the  Northeastern  Railroad  Company  or 
the  Richmond  &  Danville  Ballruad  Gom- 
pany?  A.  I  do  not  know.  I  do  know  I 
was  working  on  the  Northenstern  Rail- 
road, and  it  was  my  Impression .  that  I 
was  working  for  the  Northeastern  Sail- 
road  Company.  Such  was  my  ImpreeRion 
until  these  books  were  bronsht  op.  Q. 
That  letter  to  Mr.  Berkely  was  writtm 
Jnly  22, 1886.  It  did  not  say  he  was  snper- 
Intendent  of  the  Blcbmond  A  Danville. 
Yon  RlAply  said  'saperintendent.*  Were 
yon  applying  for  the  position  on  the 
Northeastern  Railroad?  A.  Yea,  sir.  Q. 
Too  swear  you  did  not  know  Mr.  Berkely 
was  superintendent  of  the  Richmond  A 
Danville?  Did  you  know  he  was  super- 
intendent of  the  Northeastern  R.  R.  at 
the  time  yon  wrote  the  letter?  A.  Tes, 
sir.  Q.  These  books  sbow  they  are  Rich* 
mnnd  ft  Danville  books,  don't  they?  A. 
Yes,  It  seems  so.  Q.  After  having  your 
recollection  refreshed  by  looking  at  your 
letter  to  Berkely,  y oar  entries  In  freight 
and  cash  books  of  August,  1S86,  the  signa- 
ture to  these  pay-rolls  of  R.  &  D.  R.  R., 
and  Oox'8  signature,  [conductor  for  that 
company,]  state  what  company  yon  were 
employed  by.  A.  It  was  always  known 
as  Che  *  Northeastern.*  I  was  employed  by 
Mr.  Cox,  conductor  of  Northeastern  B.  B." 

He  further  testified.  If  the  drag-bar 
had  been  there,  and  if  It  was  not  uncoup- 
led, and  if  the  bar  was  long  enough  to 
prevent  the  bumpers  from  coming  togeth- 
er, it  would  have  kept  tbebnmpeta  apart; 
bnt  If  It  was  uncoupled,  and  he  tnloka 
It  was,  it  would  have  come  together  any 
way.  From  bis  best  recollection  of  how 
it  occurred,  he  thinks  it  was  caused  by 
the  engine  coming  back  on  him,  and  push- 
ing hlni  and  causing  him  to  stumble,  and 
catching  his  hand;  and  thinks  he  would 
have  been  hurt  even  it  the  drag-har  had 
been  there.  It  would  have  madeuo  dllter- 
euce.  The  only  drag-bar  the  road  had 
was  broken,  and  they  furnished  the  coup- 
ling for  use.  The  train  which  hurt  him 
started  from  Athens  and  went  toTallulah 
Falls,  part  of  the  way  being  over  the 
track  of  the  Bichmond  ft  Danville,  and 
from  Tallulah  Falls  back  to  Athens.  It 
had  been  running  that  way  tor  several 
yearn.  It  wa,8  called  the  "Northeastern 
Kallroad. "  Cheney  had  been  working  for 
the  same  Northeastern  Railroad  since 
1876.  Cox  had  been  working  several  years 
as  conductor  of  the  Northeastern  Railroad 
Company.  The  car  and  engines  were 
marked  "Northeastern."  If  the  Richmond 
ft  Danville  began  operating  that  road  he 
did  not  know  it;  was  not  informed  of  any 
change.  When  he  wrote  the  letter,  Berke- 
ly was  Boperlntendent  of  the  Northeast- 
wn*  and  also  the  Bichmond  ft  Danville. 


When  he  signed  the  pay-rolls  he  did  not 
read  them,  and  bis  attention  was  not 
called  to  the  top  of  them.  The  engine 
came  back  and  caught  wltoess.  The  best 
of  hta  recollection  Is,  when  be  was  In  tnore 
It  came  back,— sort  of  pushed  blm  down 
to  the  car,  and  he  may  have  atarabled. 
It  la  bis  Impression  that  he  did,  and,  at 
he  threw  out  hie  hand  to  keep  from  fall- 
ing, It  got  caught  between  the  bumpers, 
and  got  cruBbed.  Won't  say_poBltlvely 
that  it  made  him  stumble.  The  best  of 
blH  recollection  is,  be  'had  uncoupled  the 
link.  When  the  engine  came  back  It 
pushed  him,  and  he  kind  of  stumbled, 
and,  as  he  tried  to  save  himself,  his  hand 
got  in  between  the  bumpers  and  was 
crushed.  The  motion  of  the  tender  com- 
ing back  caused  him  to  stumble.  Be 
thinks  he  had  fully  uncoupled  the  cars; 
that  Is  the  best  of  his  recollection.  Sup* 
poses  the  pin  bad  dropped  down,  or  lay 
on  the  coupling.  If  he  hadgot  the  ptaont 
In  nnconpllng  the  cars  there  wonid  not  be 
anything  to  hold  them  apart.  Does  not 
know  that  the  drag-bar  would  have  held 
them  apart  if  it  had  been  there,  and  does 
not  think  It  would.  It  might  have  done 
so  if  it  had  never  been  taken  out  of  posi- 
tion. Does  not  know  whether  the  drag- 
bar  was  long  enough  to  keep  the  cars 
from  coming  tc^etfaer.  It  could  not  have 
gotten  out  from  between  the  bnmpers  un- 
less the  space  between  the  care  was  wid- 
ened, and  he  does  uot  recollect  positively 
whether  the  Bpuce  was  widened  or  not, 
nor  remember  whether  the  link  was  long 
enough  to  keep  them  from  coming  togeth- 
er or  not.  The  bumpers  did  come  t4igeth- 
er.  Some  hampers  are  hollow  and  some 
not;  and  it  is  possible,  If  the  bumpers  are 
hollow,  for  the  link  to  getoat  of  the  bump- 
era  without  the  space  being  widened.  He 
has  seen  a  tender  pushing  a  car  without  a 
drag-bar  being  put  In.  He  was  to  give 
the  signal  for  the  train  to  move,  and  they 
had  no  right  to  move  until  he  gave  the 
signal.  He  had  the  right  to  rdy  on  It 
that  the  engine  or  train  would  not  move 
until  he  gave  the  signal.  II  the  engine 
had  stood  still  he  would  Jiot  and  could 
not  have  gotten  hurt.  He  does  not  know 
that  that  spertal  link  was  used  before. 
They  had  been  using  a  link.  It  was  all 
the  road  gave  them.  Either  Kane  or  wit- 
ness put  the  link  there;  and  he  does  not 
nfmember  which.  It  was  necessary  for 
the  train  to  go,  and  they  had  to  use  the 
link.  Links  are  frequently  used  In  place 
of  the  drag-bar,  because  more  convenient 
in  making  coupling  where  the  bumpers  are 
of  unequal  heights,  not  because  it  is  lesa 
dangerous.  He  won  Id  have  been  hurt 
even  If  the  drag-bar  had  been  there.  It 
would  have  made  no  difference.  The  en- 
gine's moving  was  what  caused  him  to 
get  hurt. 

Further  testimony  for  plaintiff  tendinl 
to  show  that  certain  advertisements  of 
the  Bchednle  of  the  North^astem  Railroad 
were  published  in  a  newspaper  at  Athens 
on  November  23,  and  December  14, 
1886,  and  were  put  In  by  authority  of  tbe 
Northeastern  Ballroad.  Two  of  them  were 
dated  June  21, 18M,  and  one  Novembear  18^ 
1886.  These  schedules  were  put  In  evi- 
dence. They  were  beaded,  "Northeastern 
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Railroad.    Soperlntendent's  Office;"  and 

were  signed,  *'H.  R.  Bernard,  Saperlntend- 
ent. "  In  the  same  paper  were  published 
schedules  of  the  Piedmont  Atr-LIne  Rail- 
road. The  schedules  were  separate  and 
distinct,  havlne  no  connection  with  each 
other  as  adTertlsements.  The  employe  of 
the  newspaper,  who  testlfled  as  to  these 
echednlea,  testified  that  be  did  not  remem- 
ber who  anthortsed  th«D  to  be  printed. 
They  ffenerally  canoe  throngh  the  malls; 
bat  they  wonld  not  have  been  pot  In  un- 
less sent  to  ths  paper.  That  they  ran 
tor  months,  aad  a  copy  of  the  paper  was 
taken  at  the  railroad  offlce  regrnlarly.  Wit- 
ness got  a  pass  on  the  Slat  of  June,  and 
another  tbu  last  of  September,  from  the 
Northeastern  Railroad,  as  a  courtesy  on 
account  of  the  adrertlHements;  and  had 
separate  passes  over  the  Northeastern 
and  Richmond  A  Danville  dorlOK  the  year 
1886.  Bernard  testified,  among  other 
things,  that  he  thought  beqult  the  North- 
eastern Railroad  thelat  of  Jaly,18S7;  that 
Berkely  succeeded  him  as  superintendent 
of  that  railroad,  and  be  beeamit  general 
aieent;  that  be  was  general  agent  after 
July,  1886,  and  was  appointed  such  by  the 
general  manager  of  the  Richmond  ft  Dan> 
ville  system ;  that  he  had  no  authority  in 
the  running  of  trains  on  the  Northeastern 
Railroad  after  July,  1886,  nor  in  the  em- 
ployment of  men,  nor  with  the  making  and 
pabllstalnRorectaedoles,  and  had  no  recol- 
lection of  fumlshlngr  any  schedules;  that 
bedid  not  know  who  employed  tht-so  men ; 
they  were  In  the  employment  of  theNorth- 
eaatemwhen  he  was  superintendent;  that 
where  the  accident  occurred  was  down 
grade,  and  If  a  car  or  engine  was  standing 
them  without  a  brake  on,  and  got  a  rery 
sIlKbt  momentum.  If  there  was  no  obstruc- 
tion on  the  track,  a  slight  push  or  ]ar 
woold  move  It  off;  that,  If  the  track  bad 
been  perfectly  level  there.lt  could  not  roll; 
that  the  cars  frequently  stood  there  with- 
out brakes.  The  plaintiff  further  Intro- 
duced certain  reports  of  officers  of  the 
Northeastern  Railroad  Company  for  the 
year  ending  September  80,  1887.  These 
reports  Indicated  a  separate  existence  of 
the  Northeastern  Railroad  Company,  with 
a  foil  board  of  officers,  Berkely  being  su- 
perintendent; and  consisted  of  a  report  by 
the  president  to  the  stockholders  of  the 
company,  accompanied  by  reports  to  the 
president  by  the  superintendent.  There 
was  also  much  evidence  Introduced  by 
plaintiff  on  ttae  subject  of  the  nature  and 
extent  of  his  Inlurles,  showing  that  they 
were  quite  serious. 

E.  T.  Brown  and  Lnmpkin  Jk  Burnett, 
for  plaintiff  in  error.  Barrow  db  Tbomna 
and  J.  T.  Peatileton,toT  defendant  In  error. 

SiuMONB,  J.  Under  the  tacts,  as  disclosed 
by  the  record,  the  court  erred  in  granting 
a  nonsuit  In  this  case.  The  testimony  In- 
troduced by  the  plaintiff  as  to  the  negli- 
gence of  the  company  was.  In  our  Judg- 
ment, sufficient  to  put  the  defendant  upon 
his  defeuHe,  andto  require  It  to  explain  the 
acts  complained  uf  by  the  plaintiff.  The 
testimony  as  to  who  was  the  employer  of 
the  plaintiff  was  also  sufficient  to  require 
It  to  be  submitted  to  the  Jury.  Judgment 
lerersed. 


Oa  e.  FULOEABf.  9^ 


Alabama  O.  S.  R.  Co.  t.  Folgbaii. 

(Supreme  Court  of  Georgia.  May  27, 1891.) 

COMTBOCTIOX  or  RUUOAS  BX  FOHBieH  COBFO- 
BATIOIT  —  SSBVICB  OF  PBOCHS  —  CoHTUOX  OT 

Laws— IiUBiLmss  or  Fckcbasbk. 
1.  Acts  Oa.  18B3-H,  p.  464,  antborlKlng  a 
foreign  corporatioD  to  balld  a  railroad  In  Geor- 
gia, and  declaring  that  It  shaU  be  subject  to 
suit  by  ctUsenB  of  the  stwte,  In  tb«  cotuity  in 
wbioh  It  is  located,  allows  Bwrice  of  process 
to  be  made  as  apcm  a  domestle  oorporation;  and 
a  brakeman  who  is  a  citiien  and  runs  upon  one 
train,  partly  in  Georgia  and  paxVij  in  Alabama, 
1b  entitled  to  maintain  an  action  in  Georgia  for 
an  injury  saetained  in  Alabama. 

8.  A  foreign  oorporation,  which  acquires  the 
frsnehlaes  of  Uie  said  oorporatltm.  Is  subject  t» 
whatever  suit*  could  have  been  maintained 
against  that  ccnnpany. 

Error  from  8aperlorcourt,Dade  county, 
Tbouas  W.  Milnbr,  Judge. 

Action  by  George  L.  Fulgfaam  against 
the  Alabama  Qreat  Southern  Railroad 
Company  to  recover  for  personal  Injuries 
There  was  judgment  for  plaintiff,  and  da- 
fendant  appeals.  Affirmed. 

The  following  Is  the  official  report: 

The  error  assigned  In  tbis  case  Is  the 
overruling  a  demurrer  to  tbe  plaintiffs 
declaration.  The  declaration  was  for  dam- 
ages for  personal  Injuries  alleged  to  have 
been  sustained  by  Fulgham,  In  the  state 
of  Alabama,  while  he,  as  a  brakeman  of 
defendant,  was  endeavoring  to  uncouple 
cars.  It  alleged,  among  other  things,  that 
plaintiff  was  at  the  time  he  sustained  the 
injuries,  and  still  Is,  a  cltlien  of  Georgia, 
and  of  Dade  county,  where  tbe  salt  was 
brought ;  that  the  dtfendant  Is  running 
and  operating  a  railroad  through  that 
county,  and  Into  and  through. the  state  uf 
Alabama,  and  has  a  place  of  business  In 
Dade  county;  that  the  defendant  owns 
and  operates  the  railroad  through  that 
county,  formerly  known  us  the  "Wills  Val- 
ley Railroad,"  which  was  built  through 
tbe  county  under  an  act  of  the  legislature 
of  (jeorgin  approved  1853,  and  tbe  defend- 
ant Is  subject  to  all  the  liabilities  and  obli- 
gations, and  has  all  the  rights  and  privi- 
leges, by  that  act  conferred  and  Imposed 
upon  the  Wills  Valley  Railroad  Company; 
and  that  the  train  upon  which  plaintiff 
was  employed  and  engaged  while  Injured 
was  a  train  running  though  the  county  on 
said  railroad,  and  on  the  trip  on  which 
he  was  Injured  ran  through  the  county. 
The  demurrer  was  upon  the  ground  that 
the  cause  nf  action  did  not  arise  In  Dade 
county,  nor  within  the  state  of  Georgia, 
but  did  arise.  It  there  be  any,  in  Alabama, 
and  so  the  court  has  no  lurtsdlctlou.  but 
Jnrisdlctlontotry  the  cause  is  In  tbe  courts 
of  Alabama;  and  It  Is  not  alleged  In  the 
declaration,  nor  Is  It  the  fact,  that  defend- 
ant haH  ever  been  Incorporated  under  the 
laws  of  Georgia,  but  Is  a  body  politic.  In- 
corporated under  the  laws  of  Alabama. 

w.  V.  &  J.  P.  Jaco  way  anA  R.J.  A  J.  Mo- 
Camy,  for  plaintiff  in  error.  T.  J.  Lamp- 
kin  and  McCuteben  A  ShamatCttor  defend- 
ant In  error. 

Bi.BCKLRT,  C.  J.  1.  A  railroad  corpora- 
tion, whetberdeftetoordeyure,  and  wbetb- 
er  foreign  or  domestic,  la  snbjec  t  to  suit  fai 
this  state  fn  personam  by  a  citlsen  thereof.  It 
Itownsandc^wrateearallroadlntbtestate 
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whlcb  was  bvllt  by  virtue  of  an  act  of  tbe 
legielatare  authorlKing  another  corpora- 
tion, chartered  by  an  adjoining  state,  to 
bnild  aud  operateaald  rallroad.and  which 
act  declared  tbe  corporation  so  building 
and  operating  It  subject  to  suit  by  eltlsena 
of  this  state  In  tbe  county  In  which  the 
road  Is  located.  A  corporation,  In  the 
actual  use  aud  exercise  of  all  the  rights 
and  prlTlleges  of  another  corporation,  la 
subject  to  Its  bnrdens,  and,  among  them, 
to  suit  for  like  causes  o(  action  for  whicn 
suits  could  be  maintained  against  such 
other  corporation  were  itlu  poaseflsion  of 
the  franchises  whlcb  have  b«en  acquired 
from  It,  or  else  nsnrped. 

3.  Under  tbe  act  of  185S,  (Acts  1858-64.  p. 
m,)  in  relation  to  the  Wills  Valley  Ball- 
road  Company  of  Alabama,  an  employe 
(a  hrakeman)  whose  business  was  upon 
one  and  the  same  train  rnnnlng  over  the 
line  of  ruad,  partly  in  Georgia  and  partly 
In  Alabama,  can  maintain  an  action  In 
Oeorgia  for  a  personal  injury  Boatntned  In 
Alabama, service  o?  j^^^  mndn  as 

upon  a  domestic  railway  corporation. 
2  Bedf.  R.  B.  633,  and  notes;  1  Bor.  R.  B. 
677;  1  Beach, R.R. 54;  Railroad  Co. t. Har- 
ris, 12  ^\all.  65;  Railroad  Co.  t.  Wight- 
man's  Adm'r,  29  Grnt.  481 ;  Ballroad  Co.t. 
Noell's  Adm'r,  82  Grat.  894;  Orahf^m  t. 
Railroad  Co.,  118  n.  ti.  161.  6  Snp.  Ct.  Rep. 
10ii9.  The  facta  are  stated  In  the  official 
report.  Judgment  affirmed. 


Bank  of  State  of  Oborgia  Portbb. 
{Sujyrmne  Court  of  Owrgta.  July  18, 1891.) 

IWiUMOTlON— COKTLlOTmo  BtidbNOB. 

A  petition,  asking  that  the  erection  of  a 
stairway  be  enjoined,  allcmd  that  ic  would  oc- 
cupy 8  feet  on  the  north  aide  of  an  alley  20  feet 
wide,  OQ  the  south  side  of  which  petitioner  owned 
a  lot  and  house.  Defendant  alleged  that  tbe  al- 
ley was  only  13  feet  wide,  and  that  the  stairway 
was  wfaoll;  on  his  own  lot.  His  deed  called  for 
a  lot  127  feet  deep,  to  an  alley  12  feet  wide. 
Held  that,  the  evidence  heing  conflictlna,  there 
was  QO  abuse  of  discretion  in  denying  the  in- 
junction, on  the  ground  that  it  had  not  been 
shown  that  the  ground  on  which  the  stairway 
was  being  erected  had  ever  been  dedioated  to 
the  public  use  as  a  publio  alley. 

Error  from  superior  conrt,  Fulton  coun- 
ty; Mabbhall  J.  Clarke,  Judge. 

Action  by  tbe  Bank  ol  tbe  State  of 
Georgia  to  enjoin  J .  H.  Porter  from  erect- 
ing a  certain  stairway.  Injunction  waa 
denied,  and  petltlonerexcepted.  Affirmed. 

The  foDowing  Is  the  official  report: 

The  Bank  of  the  State  of  Georgia,  by 
Its  petition,  alleged  that  it  was  the  owner 
of  the  city  lot  on  tbe  snutb  side  of  Ken- 
ny's alley*  a  public  alley  In  Atlanta,  adja- 
cent to  said  alley,  and  fronting  on  the 
west  side  of  Loyd  street;  that  J.  H.  For* 
ter  was  having  a  stairway  built  about  4 
feet  wide,  and  extending  at  tbe  base  about 
8  feet  in  tfie  alley  on  the  north  sldethereof, 
Just  opposite  the  property  of  petitioner; 
that  petitioner's  property  has  on  It  a 
house,  with  windows  opening  on  the  al- 
ley. Just  opposite  said  stairway ;  that  the 
alley  where  the  stairway  and  platform 
are  being  erected  Is  'M  feet  wide,  and  ex- 
tends np  to  the  rear  of  the  bnlldlng  of 
Porter,  a^calnst  which  the  atalrwajr  and 


platform  are  being  constructed;  that  the 
stairway  and  platform  are  entirely  with- 
in the  alley,  aud  will  constitute  an  ob- 
struction in  the  same.  If  allowed  to  be 
completed;  that  special  damage  will  re- 
aolt  from  the  erection  of  tiie  ubstrnction 
to  petitioner's  property  becnnse  of  the 
tact  that  the  width  of  the  alley  will  be 
thereby  materially  reduced,  and  the  means 
of  egress  and  Ingress  to  and  from  peti- 
tioner's building  will  be  reduced,  and  tbe 
staircase  and  platform  will  necessarily  be 
an  nnsigfatly  object  In  the  alley.  Where, 
fore  petitioner  prayed  for  Injunction  re- 
straining Porter  from  further  proceeding 
with  the  erection  of  the  staircase  and 
platform.  Porter  answered  that  It  was 
not  true  that  be  waa  building,  or  attempt- 
ing to  build,  a  stairway  on  the  alley,  or 
any  part  thereof.  Tbe  alley  Is  not  20 
feet  wide,  bnt  Is  only  12  feet  wide,  on  no 
part  of  whlcb  was  defoidanC  building,  or 
attempting  to  build,  bat  he  la  bnlldlxig  on 
hia  own  land,  to  which  be  haaperfecttitle, 
and  which  has  been  lu  his  contlnnouB  pus- 
session  for  years,  and  never  used  except  as 
a  convenience  to  his  store,  the  same  being 
left  vacant  for  his  own  convenience,  and 
not  for  the  public  use,  or  as  a  part  of  a 
public  alley.  He  denied  that  an.v  damage 
would  result  to  plaintlO  on  accnont  of 
bnlldlng  tbe  stairway,  and  altegetl  that  it 
would  be  a  great  convenience  to  blm.  (de. 
fendant,)  and  add  to  the  value  of  bis 
property.  On  the  hearing  for  Injunction, 
It  was  admitted  that  petitioner  had  title 
to  the  city  lot  on  the  south  side  of  the 
alley.  Tbe  deed  nnder  which  defendant 
claimed  title  to  the  lot  ontheopposlteslde 
of  the  alley  was  dated  December  10,  1877, 
and  purported  to  convey  to  htm  a  tract  ol 
land,  fronting  24  feet  on  Alabama  street, 
running  back  parallel  with  and  fronting 
on  Loyd  street,  127  feet,  to  a  "  12-foot  al- 
Ipy;**  and  it  appeared  from  testimony  for 
defendant  that  a  lot  beginning  at  the  cor- 
ner of  Alabama  and  Loyd  street,  and  run- 
ning back  127  feet,  would  leave  an  alley 
bat  12  feet  wide  between  such  a  lot  and 
the  property  ol  petitioner.  The  evidence 
adduced  before  the  Judge  below  was  con- 
flicting, and  lie  denied  tbelnjuuctlon  asked 
for,  on  the  ground  that  it  had  not  been 
shown  that  tbe  ground  on  which  defend- 
ant was  erecting  the  stairway  had  ever 
been  dedicated  to  public  use  us  a  public 
alley.  To  tbe  decision  refusing  the  Injanc- 
tion  petitioner  excepted. 

Hali  A  Hammontl,  for  plaintiff  In  error. 
A.  A.  Murphy,  for  defendant  In  error. 

Per  Ccriam.    There  was  no  abuse  ol 
discretion  In  denying  tbe  injunction. 
Judgment  affirmed. 


Crockbr  T.  ALLBir. 
{Supreme  Court  qf  '^^^  Carolina.   Sept.  IZ, 

Ehtobcshskt  op  Judqhbkt— Eqcitablb  Rauir. 

1.  A  oonrt  of  equity  will  not  restzaln  the  en- 
foroement  of  a  Jodgment  on  the  gronnd  that  de- 
fendant was  never  served  with  process,  where  the 
record  shows  no  flaw  or  defect  in  tbe  service, 
and  where  defendant  does  not  state  any  facta  im- 
parting to  the  case  some  feature  of  equitable  cog- 
nizance, such  as  fraud,  aocident,  or  mistake;  d«- 
f«idant  having  a  plau^  speedy,  and  ade^aKta 
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remedy  bra  motion  tovaeate  the  ladgmeot  fn  Uia 
court,  aQd  in  the  aoUon  wherein  It  was  rendered. 

ft.  The  mere  fact  tbat  the  Judgment  was  re- 
coverod  on  the  equity  side  of  the  court  will  not 
authorise  the  maintenance  of  the  separate  equita- 
ble acUon  to  set  the  Jadgment  aside. 

8;  The  fact  that  an  injonotlon  may  be  neoaa* 
MZT  to  make  Che  relief  <hi  the  moUon  for  tiie  va- 
catlon  of  the  ludsment  efleotnal  ta  not  BolDoleDt 
to  Kivo  a  court  of  equity  Inrisdictlon,  since  that 
relief  was  always  obtainable  by  a  motion  to  stay 
the  exeoution,  even  before  the  enactment  of  Gen. 
St.  8u  0. 1 91uL  enreasly  oonfieRingr  snoh  power 
-on  a  olrotut  Jadga  in  ohamben. 

Appeal  Irom  commoa  pleas  clrcalt  conrt 
of  SpartanbnrK  coonty ;  Izus,  Jadge. 

Action  by  B.F.Crocker  ajtalnat  Anna  O. 
Allen  to  set  aside  a  Jad^ent.  Unit  dis- 
missed, and  plaltttlfl  appeals.  Affirmed. 

Tbe  complaint  was  as  foIlowH:  "That 

heretofore,  on  the  day  of  February, 

1888,  tbe  defendant  berein  attempted  to 
Institute  an  action  agalniit  her  and  a  co> 
defendant,  J.  J.  Lipscomb,  by  the  service 
apon  blm  and  an  attempted  service  upon 
her  of  a  ramm«u  and  complaint  therein, 
which  complaint  alleged:  (1)  That  on 
the  9th  of  March,  1886,  they  (the  said  de- 
fendants) executed  to  her  tbdr  jolot  and 
sereral  notewbereln  they  promised  to  pay 
ber,  twelve  months  after  date,  the  sum  of 
seven  bundred  dollars,  with  Interest  from 
date,  at  ten  per  cent,  per  annum,  until 
paid,  payable  semi-annually,  and,  If  not 
paid,  to  bear  same  rate  as  principal,  and 
also  to  pay  all  costs  and  expenses.  Includ- 
lOK  ten  per  cent,  attorney's  commissions. 
(2)  That  the  said  defendant.  B.  F.  Crocker, 
to  secure  the  payment  of  tbe  said  note, 
executed  to  ber  on  same  day  a  mortfrage 
3pon  two  tracts  of  land  in  said  county, 
icnown  as 'Lots  Nos.  5  and  6  of  the  estate 
of  Gullie  CrocjEer.  deceased.'— lot  No.  6  be- 
ing bounded  by  lands  of  Madison  Lee,  O. 
B.  Hammett,  Ellsa  Lee,  and  others,  and 
No.  «  being  bound  by  lands  of  J.  W.  Wll- 
kins.  Mrs.  E.  M.  Wllklns.  Mrs.  E.  M.  Lips- 
comb, and  others  ;contalninK  together  two 
hundred  and  forty-five  acres,  more  or  less, 
—and  that  tbe  mortgage  was  duly  record- 
ed In  Book  8,  p.  140.  (8)  That  tbe  condi- 
tion of  the  note  and  mortgage  bad  been 
broken,  and  that  there  was  due  thereon 
tbe  sum  of  seven  hundred  dollars,  with  In- 
terest from  the  9th  of  Hepteraher,  1887,  and 
the  further  sum  of  seventy  dollars  attor- 
ney's commissions.  Judgment  was  asked 
for  forecloeare  of  mortgage,  and  execu- 
tion lor  balance  of  debt  remaining  due 
after  eacbanstlng  mortgaged  lands.  (4) 
That  on  tbe  Sd  day  of  April,  1888,  a  decree 
was  rendered  in  said  action  by  his  honor. 
Judge  W.  H.  Wallace,  wherein  he  or- 
dered that  the  said  mortgaged  premises, 
or  so  ranch  thereof  as  sbnuid  be  necessary, 
be  nold  at  public  auction  at  Spartanburg 
€.  H.,  by  tbe  sheriff  on  sales-day  In  Octo- 
ber, or  some  convenient  sales-day  tbere- 
afteiv  on  terms  of  one-halt  cash  and  bal- 
anee  on  rredlt  of  six  mon  the,  and  provided 
for  the  application  of  the  proceeds  of  sach 
sale  in  accordance  with  the  allegation  and 

firayer  of  tbe.  complaint,  and  renderlog 
Ddgment  against  both  defendants  for  any 
balance  that  might  be  fonnd  due,  alter  ex- 
taansUng  tbe  proceeds  of  sucb  sale;  also 
ordering  that  the  said  K.  F.  Crocker,  and 
•U  pemma  claiming  nnder  her,  be  forever 
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barred  and  foreclosed  of  all  right,  title,  in- 
terest* and  equity  of  redemption  In  the 
said  premises  so  sold.  (5)  That  tbe  said 
decree  was  on  the  4tb  day  of  April,  1888, 
duly  filed  with  the  clerk  of  court  of  said 
comity,  and  on  the  12tfa  of  same  month 
tbe  costs  In  said  action  were  by  him  duly- 
taxed  and  approved,  and,  aloqg  with  the 
decree,  entered  and  signed  in  Judgment 
and  recorded;  all  of  which  wll!  more  fully 
appear  by  reference  to  tbe  Judgment  roll 
in  sEdd  action.  No.  9,172.  (6)  That  the 
said  decree  was  rendered  by  defanlt,  not- 
withstanding It  appears  Irom  said  Judg- 
ment roll  that  there  was  no  altldavlt  of 
plaintiff  or  her  attorney  tliat  no  answer, 
demurrer,  or  notice  of  appearance  had 
been  served  or  received  therein.  (7)  That 
plaintiff  bas  never  at  anytime  been  served 
with  a  summons  or  complaint  In  said  ac- 
tion, and  that  tbe  first  Information  she 
bad  of  her  having  been  sued  therein  was 
the  advertisement  of  ber  aforesaid  land 
for  sale  under  said  decree.  (8)  That,  In 
accordance  with  the  terms  of  said  decree, 
tbe  sberllt  has  advertised  tbd  said  promisee 
forsale  on  sales-day  of  November  next,  and 
that  they  will  be  sold  unless  prevented  by 
this  court.  (9)  Tbut  the  said  decree  and 
all  proceedings  thereunder  are  null  and 
void  as  to  this  plaintiff.  Wherefore  plain- 
tilt  asks  Judgment  (1)  that  the  sherlH  of 
said  county,  the  defendant,  her  agents  or 
servants,  be  restrained  from  advertising 
and  selling  said  land,  and  from  otherwise 
attempting  to  enforce  said  decree  as 
asalnst  plaintiff;  (2)  that  said  decree  be 
set  aside  and  vacated  as  to  her;  (3)  for 
the  costs  of  this  action,  and  such  other 
relief  as  may  be  Just. " 

Staayarne  IVi/son,  for  appellant.  Boniar 
A  SImpsoBt  tor  respondent. 

MoIvEB,  J.  ThlBwasan  action  brought 
by  the  plaintiff  herein  to  set  aside  a  Judg- 
ment previously  obtained  againet  her  by 
the  defendant  herein,  and  to  obtain  an  in- 
junction to  restrain  tbe  enforcement  of  tbe 
execution  issued  on  said  Judgment,  solely 
npon  tbeground  thatsbe  was  never  serv^ 
with  the  summons  In  tbe  former  action, 
and  had  no  knowledge  of  any  sucb  pro- 
ceedings against  her  until  her  land  was 
advertlsedforealeundersald  execution.  In 
her  complaint— a  copy  of  which  Is  set  oat 
In  tbe  "case,**  and  which  should  be  Incor- 
porated In  the  report  of  this  case— she 
makes  no  allegation  of  fraud,  and  states 
no  fact  Imparting  an  equitable  feature  to 
her  case;  and  her  demand  tor  an  In] unc- 
tion ia  not  Bufficlent  to  givelt  such  a  char- 
acter, for  two  reasons;  (1)  Because,  as 
we  bave  held  in  the  cane  ofWeatlakev. 
Farrow.  13  S.  E.  Rep.  469,  (decided  at  the 
present  term.)  the  demand  for  relief  can- 
not be  looked  to  as  lelvlng  character  to 
tbe  cause  of  action;  and  (2)  because  she 
states  no  case  entitling  her  to  an  Injunc- 
tion. Glllam  T.  Arnold,  83  S.  G.  603, 11  S. 
E.  Bep.331.  Theclrcult  Judge  held,  among 
other  things,  which,  under  the  view  we 
take  of  tbe  case,  need  not  be  stated,  that 
tbe  complaint  failed  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and 
therefore  rendered  judgment  dismissing 
tbecomplalnt.  From  this  Jndgmentplala- 
tllf  appeals  upon  the  several  grounds  set 
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out  In  the  record ;  bnt  aa  the  fandameata! 

question  In  tbe  ease,  snpeniedlne  all 
otbere,  Is  wbether  the  circalt  judge  erred 
In  bis  ruling  as  above  stated,  we  aball 
confine  onrselvee  to  tbat  question. 

In  the  case  of  Manufacturing  Co.  v.Tbew, 
6  S.  C.  5,  tbe  action  was  brouRbt  to  set 
aside  a  judgment  cosfeesed  by  the  presi- 
dent of  tbe  plalntlir  company  to  tbe  de* 
fendant,  npon  the  allegation  that  tbe 
Judgment  was  ndll  and  void  for  three  rea- 
sons, substantially :  (1)  Because  the  con- 
fession, not  being  under  the  corporate  seal, 
wan  not  legal  or  binding  upon  the  plain- 
tiff; (2)  because  tbe  debt  admitted  by  tbe 
plaintiff  was  not  tbe  legal  obligation  of 
tbe  plaintiff  corporation;  (8)  that  the 
confession  was  signed  by  a  person  baring 
no  fiuthorlty  whatever  to  do  su.  It  was 
held  that  these  averments,  standing  by 
tbemselTes,  would  neither  support  an  ac- 
tion at  law  nor  a  bill  In  equity  under  the 
former  procedure;  but  that  the  remedy 
was  by  motion  In  the  court  In  which  the 

Indgment  was  rendered,  if  tbe  same  was 
nsufflclent  In  form,  or  tor  any  reason  void. 
In  tbat  case  it  Is  said:  **  An  action  under 
the  Code  of  Procedare  only  llee  where  the 
snbject-uiatter  of  sach  action  fumlsheil 
ground  previous  to  the  adoption  of  tbe 
Code  tor  the  maintenance  of  either  an  ac- 
tion at  law  or  a  bill  In  equity, '  or  in  cer- 
tain other  cases  not  applicable  to  tbe  pres- 
ent Inqnlry.  "What  rights  shall  bp  en- 
forced, and  what  wrongs  shall  be  re- 
dressed, by  a  civil  action  Is  not  deter- 
mined by  tbe  Code,  except  In  tbe  case  of 
proceedings  furnierly  taken  byacl.efiicfas, 
QUO  warranto,"  etc.  "These  matters  are 
therefore  to  bedetermlned  according  totbe 
law  as  It  stood  previous  tu  tbe  adoption 
of  the  Code.  In  order,  then,  to  ascertain 
whether  a  complaint  under  tbe  Code  sets 
forth  a  sufficient  cause  of  action, except  in 
the  special  cases  above  enumerated,  the  In- 
quiry must  be  whether,  under  tbe  former 
practice  of  this  state,  tbe  matters  set  forth 
were  sufBclent  either  to  support  an  action 
at  law  or  a  bill  In  equity. 

Now,  aa  It  was  well  settled  tbat  a  court 
of  equity  would  not  entertain  a  case  ask- 
ing for  relief  where  tbe  party  complaining 
bad  a  plain,  adequate,  and  complete  rem- 
edy at  law,  tbe  practical  inquiry  in  this 
case  Is  whether,  under  the  former  practice, 
tbe  plaintiff  would  have  had  a  plain  and 
adequate  remedy  for  the  wrong  of  which 
she  complains  by  motion  to  the  court  and 
In  thecanse  In  which  tbe  Judgment  In  ques- 
tion was  rendered.  If  she  bad,  then  she 
cannot  maintain  an  action  on  the  equity 
side  of  the  court  to  obtain  the  redress 
songht,  butmustresort  tu  the  simpler  and 
less  expensive  remedy  by  motion.  A  re- 
view of  tbe  nuthorities  will  show  beyond 
dispute  that  the  court  of  common  pleas 
has  always  claimed  and  exercised  the 

Sower  to  entertain  anch  a  motion.  In 
[ooney  v.  Welsh,  1  Mill,  Const.  188.  the 
motion  was  to  set  aside  a  Judgment  on 
the  ground  that  the  verdict  and  judgment 
exceeded  the  damages  laid  In  the  writ;  and 
It  was  held  that  the  court  of  common 

frteas  has  always  exercised  the  power  of 
ooklng  Into  Its  own  records,  and,  on  mo- 
tion, affording  the  remedy  which  Is  ub- 
alned  by  writ  of  error  In  England.  In 


Bams  T.  Branch,  8  UcCord.  19>  a  motion- 
was  entertained  to  set  aside  proceedings 
fur  partition  in  tbe  law  court  upon  the 
ground  of  want  of  notice  to  the  guardian 
ad  litem  of  the  lnfantdefendant8,altbuugh 
such  want  of  notice  did  not  appear  on  the 
record.  In  that  case,  Nott,  J..  expreasM 
the  opinion' that  a  court  of  equity  could 
not  aitord  relief.  In  Wotton  v.  Parsons, 
4  McCord,  388,  the  motion  was  to  set  aside 
a  Judgment  upon  tbe  same  ground  as 
that  upon  which  the  plaintiff  In  tbe  case 
now  under  cunslderatlon  bases  her  ac- 
tion, to-wlt,  want  of  service  of  the  pro- 
cess; and  it  was  held  that  wbtle  a  Judge 
at  chambers  could  not  grant  sncta  a  mo- 
tion, yet  he  might  order  a  stayofereca- 
tlon  until  the  motion  couid  be heardand  de- 
termined by  the  court.  In  Posey  v.  Under- 
wuod.  1  Hill,  (U.  C.)  26S,  O'Nball,  J.,  uses 
this  language:  "Oenerally,  there  can  be 
no  doubt  that  a  court  of  law  possesses  ex- 
clusive juriiidictlon  over  the  amendment 
or  vacation  Its  own  Jodgments.  This 
power  applies  most  usually  tn  matters  of 
form  or  substance  apparent  nn  tbe  face  of 
the  record.  Sometimes,  however.  It  is  ex- 
ercised, as  between  the  parties,  on  mat- 
ters out  of,  and  beyond,  the  record and 
be  goes  on  to  prescribe  the  mode  of  pro- 
ceeding In  such  cases.  To  the  same  enact 
is  Dial  V.  Farrow,  1  McMnl.  293,  tn  whicb 
Judge  0'Nea.ll.  in  terms,  recognises  the 
doctrine  tbat  a  )ndgm«itmay  l>e  set  aadde,. 
on  a  motion,  upon  the  ground  that  dfr 
fendant  had  not  been  served  witb  process 
In  Haigler  v.  Way.  3  Rich.  324,  it  was  held 
that  the  proper  mode  of  proceeding  to  set 
aside  a  judgment  Irregularly  obtained 
against  an  Infant,  there  having  been  no 
goardlan  atf  litem  appointed,  and  no  ap- 
pearance having  been  entered,  was  by  a 
motion  In  the  case.  In  Williams  v.  Lan- 
neau,  4  Strob.  37.  a  Judgment  for  the 
amount  assessed  In  lieu  of  dower  was  set 
aside,  on  motion,  npoo  the  ground  that 
the  defendant  bad  not  been  served  with  a- 
copy  of  the  summons  on  which  the  subse- 
quent proceedings  were  based ;  tbe  court 
recognizing  several  uf  tbe  preceding  caaea, 
especially  Wotton  v.  Parsons,  and  citing 
another  very  similar  case,  (O'Neall  v. 
Wright,)  which  does  nut  seem  to  bavft 
been  reported.  To  same  effect,  see  Crane 
V  Martin,  4  Rich.  351;  Mills  v.  Dickson.  6 
Klcb.4K7;  and  Stenhouee  v.  Bonum,  18 
Rich.  620,  In  which  last-named  casetbe  Judg- 
ment was  set  aside  on  motion  upon  Che 
ground  <A  want  of  Jurisdiction  in ue  court 
which  undertook  to  render  said  Judgment. 
The  case  of  Townsend  Meetw,  4  Rlcb. 
610,  Is  not  In  ennfllct  with  the  toresolng 
cases;  on  tbe  contrary,  tbe  practice  of 
proceeding  by  motion  was  distiaetly  rec- 
ognized, and  the  only  reason  why  the 
motion  was  refused  In  tbat  case  was  be- 
cause a  discovery  was  demanded  and  waa 
necessary,  which  could  only  have  beeir  ob- 
tiUned  In  a  court  of  equity.  These  eases 
unquestionably  establish  thedoetrlnetbat  - 
tbe  proper  mode  of  proceeding  to  set  aside 
a  judgment  prior  to  tbe  abglitiou  of  the 
court  of  equity  was  by  motion  to  the 
cuort  and  In  the  canee  wherdn  the  JndK^ 
ment  was  rendered;  and  therefore  a  bill 
in  equity  for  that  purpose  wnnld  not  be 
entertained  by  tbe  court  of  eqnl^  nnlcaa 
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It  contained  alle^tlons  impatlns  to  the 
case  some  Teatores  ol  eqaltable  cogni- 
zance>— auch,  tor  example,  an  Iraud,  aci;i- 
dent,  or  mlHtake,— or  unless  a  discovery 
was  demanded.  See  Attorney  General  t. 
Baker.  9  RIcb.  Eq.  5S0,  531;  McDowall  v. 
McDowall.  Bailey,  Eq.  325.  That  the 
same  practice  has  been  recognised  and  fol- 
lowed since  the  court  of  equity  was  abol- 
ished as  a  separate  triban^  may  be  seen 
by  reference  to  the  cases  of  MunufacturlDg 
Co.  T.  Thew,  supra:  Clark  t.  Manufactor- 
iug  Co.. 8  S.  C.22;  Ex  parte  Carroll, 17  S.C. 
446;  Fei^naon  v.  Gilbert,  Id.  26;  Darby  v. 
8bannon.  19  S.  C.  633:  Turner  v.  Malone. 
24S.  C.  898.  To  these  authorities  In  our 
own  state  may  be  added  that  of  the  an* 
preme  court  of  the  Cnlted  States  in  the 
-case  of  Walker  v.  Robbbia,  14  How.  684. 
Id  that  case  a  bill  In  equity  was  filed  in 
the  circuit  court  of  the  United  States  for 
the  district  of  Mississippi  prayluK  a  per- 
petual Injunction  against  a  Judgment  re* 
covered  In  an  action  at  lavr  in  the  same 
court  upon  the  ground,  among  others, 
that  Walker  had  not  been  served  with 
process  in  the  action  at  law,  though  the 
record  of  such  Judgment  showed  on  Its 
face  that  Walker  bad  been  duly  served. 
It  was  held  that  the  bill  could  not  he 
maintained;  the  court  using  this  lan- 
guage: "Assuming  the  tact  to  be  that 
Walker  was  not  served  with  proceu,  (that 
being  the  undlspnted  evidence  In  the  case.) 
and  that  the  marshal's  return  is  false,  can 
the  bill.  In  this  event, be  maintained?  The 
respondents  did  no  act  that  can  connect 
them  with  the  false  return.  It  was  the 
sole  act  of  the  marshal,  through  bis  dep- 
uty, for  which  he  was  responeible  to  the 
complainant.  Walker,  for  any  damages 
that  were  sustained  by  him  in  consequence 
of  the  false  retam.  This  Is  free  Irom  con- 
troversy;  still  the  marshal's  responsibil- 
ity does  not  settle  the  question  made  by 
the  bill,  which  Is,  In  general  terms,  wheth- 
er a  court  of  equity  has  Jurisdiction  to 
regulate  proceedings  and  to  afford  relief 
at  law,  where  there  has  been  abuse  in  the 
vartons  details  arising  on  execution  of 
proreBS,  original,  mesne,  and  final.  If  a 
Gonrt  of  chancery  can  be  called  on  to  cor- 
rect one  abuse,  so  It  may  be  tu  correct  an- 
other, and,  in  effect,  to  vacate  Judgments 
wbere  the  tribunal  rendering  ttie  same 
would  refuse  relief  either  on  motion,  or 
on  a  pro<!eeding  by  audita,  querela,  where 
this  mode  ol  redress  is  in  use.  In  cases  of 
false  returns  affecting  the  defendant, 
where  the  plaintiff  at  law  Is  not  in  fault, 
redress  can  only  be  had  in  the  conrt  of  law 
where  the  record  was  made,  and.  if  relief 
eannot  be  had  there,  the  party  injured 
mast  seek  his  re;nedy  against  the  mar- 
shal." It  is  true  that  In  that  case  the 
court  does  go  nn  to  assign  another  rea- 
son for  the  conclusion  reached,— that  the 
appellnnt.  Walker,  though  not  served  with 
process,  had  really  appeared  by  counsel  in 
the  action  at  law ;  but  this  does  not 
weaken  the  force  and  effect  of  the  first  rea- 
son assigned  In  the  words  above  quoted. 

It  seems  to  us  clear,  therefore,  that  this 
action  on  the  equity  side  of  the  court 
cannot  be  Bustaltied,  where,  &%  in  this  case, 
the  complaint  contains  no  allegations 
mpnting  to  the  case  any  features  of  equip 
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table  cognisance,  but  rests  solely  upon 
the  allegation  that  plaintiff  was  nerer 
served  with  process  in  the  action  In  which 
the  Judgment  in  question  was  recovered. 
The  fact  that  such  Judgment  was  recov- 
ered In  an  action  on  the  equity  side  of  the 
court  to  forecloseamortgagticannutaffect 
the  question.  The  record  of  the  case  in 
which  the  Judgment  la  sought  to  be  set 
aside  Is  complete  in  Itself,  and  shows  no 
flaw  or  dt^ect.  It  doee  not  show  that  the 
defendant  therein  (the  plaintiff  here) 
was  nut  served,  but  shows  the  contrary; 
and  It  it  is  proposed  to  show  that  the 
return  of  the  sheriff  was  false,  by  evidence 
dehors  the  record,  it  should  be  done  by  a 
motion  in  that  case,  for  while  It  stands 
as  it  Is  it  must  be  regarded  as  a  valid 
Judgment  in  any  other  action  or  proceed- 
ing. In  this  respect  the  present  case  dif- 
fers radically  from  Flnley  v.  Boberteon,  17 
S.  C  439.  and  Genoblm  v.  West,  23  S.  C. 
160;  for  there  the  Jurisdictional  defect— for 
want  of  proper  service— appeared  upon 
the  face  of  the  record,  while  here  ths  con- 
trary Is  the  case. 

It  cannot  be  said  that  the  necessity  for 
an  Injunction  would  be  sufficient  to  give 
the  court  of  equity  Jurisdiction;  for  that 
relief  was  always  obtainable  by  a  motion 
to  stay  the  execution,  which  the  authori- 
ties above  cited  show  could  have  been 
granted  by  a  circuit  Judge  at  chambers, 
even  before  the  enactment  of  the  statute 
expressly  conferring  such  power,  now  In- 
corporated in  General  Statutes  as  section 
2115. 

There  Is  another  view  which  would  be 
sufficient  to  show  that  this  action  on  the 
equity  side  of  the  court  cannot  be  main- 
tained under  the  allegations  made  in  the 
complaint,  la  Freeman  on  Judgments,  { 
498,  theanthor,  while  admlttlngthatldiere 
are  decisions  In  some  of  the  states  to  the 
contrary,  says:  "The  better  established 
rale  undoubtedly  is  that,  notwithstand- 
ing an  alleged  want  of  service  of  process, 
a  court  of  equity  will  not  interfere  tu  set 
aside  a  Judgment  nntll  It  appears  that  the 
'result  will  be  other  or  different  from  that 
already  reached.' "  This,  we  suppose, 
rests  upon  the  elementary  doctrine  that 
he  who  iteeks  equity  must  do  eqnlty. 
Where,  therefore,  a  party  invokes  the  aid 
of  the  court  of  equity  to  be  relieved  from 
a  Judgment  obtained  against  him  for  a 
debt  nhlch  is  neither  alleged  norehown  to 
be  nnjust,  simply  on  the  groond  of  some 
error  in  the  proraedlngs,  not  affecting  the 
merits,  the  court  of  equity  may  very  prop- 
erly refuse  its  aid  In  enabling  a  party  to 
escape  the  payment  uf  what  appears  to 
be  a  just  debt,  and  which  Is  neither  alleged 
nor  shown  to  be  otherwise,  and  leave 
the  party  to  his  remedy  at  law.  If  be  has 
any.  As  is  said  byCuaxis,  J.,ln  Hendrlck- 
son  V.  Hinckley,  17  How.  443:  "Acoort  of 
eqnlty  does  not  interfere  with  Judgments 
at  law  unless  the  complainant  hasaneqnl- 
table  defense  of  which  he  could  nut  avail 
himself  at  law,  because  It  did  nut  amount 
to  a  legal  defense,  or  had  a  good  defense 
at  law  which  he  was  prevented  from 
availing  himself  of  by  fraud  or  accident, 
unmixed  with  negligence  of  hlntsett  or  his 
agents;*  citing  Walker  v.  Bobbins, supra, 
and  also  Insurance  Co.  v.  Hodgson,  7 
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Cranch,  333,  In  which  that  sreat  Judge, 
Maurhall.  G.  J.,  Bald:  "Wltbont  at- 
tempting to  draw  any  precise  line  to 
which  coorti  of  eqofty  will  advance,  and 
which  they  cannot  paH,  In  restraining 
parties  fruin  availing  tfaemselveB  of  Jndg- 
mentu  obtained  at  law,  It  may  safely  be 
said  that  any  fact  which  clearly  proves 
It  to  be  against  conscience  to  execute  a 
judgment,  and  of  which  theinjared  party 
could  not  have  availed  hiniaell  In  a  court 
of  law,  or  of  which  be  might  have  availed 
himself  at  law,  but  was  prevented  by 
fraud  or  accident,  unmlxe<1  with  any  fault 
or  negligence  In  himself  or  his  agents, 
will  Justify  an  application  to  a  court  of 
chancery.  ^  It  seems  to  na,  therefore,  that 
in  no  view  at  the  case  could  the  action  be 
maintained,  and  that  there  was  no  error 
In  dismissing  the  complaint.  The  Judg- 
ment of  this  court  Is  tbat  the  Judgment  of 
the  circuit  court  be  affirmed. 

IfcGowAM,  J.,  concure. 


State:  v.  McCi^nNO. 
(Supreme  Court  of  Appedls  of  Weat  Vtrginia 

Sept.  m  1881.  r 

BcBOUBT— IxDiomNT— CHAxonra  Labciht  and 

BOROLART — SbHTBHCB. 

1.  A  comitof  an  ladiotineQt  alleging  a  break- 
ing and  entering  Into  a  dwelling  with  intent  to 
ateal  goods  therein,  and  aotoal  larceny  tikerein. 
Is  not  bad  as  a  count  for  bnrglary,  beoaose  that 
part  charging  larceny  la  not  drawn  with  auffl- 
'cient  precision  to  support  a  coDvictlon  ot  lar- 
ceny. As  tbe  oreaking  and  entering  are  cbareed 
to  nave  been  done  with  Intent  to  commit  lar- 
ceny, a  charge  of  octnal  larceny  Is  not  necessa- 
ry, and  may  be  rejected  as  sarplasage. 

2.  To  support  a  conTlction  of  larceny,  t^o 
charge  of  it  in  snch  connt  must  be  well  laid,  as 
in  an  indictment  for  larceny. 

8.  Upon  a  count  properly  alleging  both  burg- 
lary and  larceny,  there  may  be  a  coavlotlon  of 
either,  but  not  of  both. 

4.  Upon  a  general  verdict  of  guilty  on  such 
a  OOnnt,  the  sentence  would  bo  for  burglary,  not 
for  both  larceny  aad  burglary,  or  for  larceny. 

fi.  Eaoh  count  in  an  indlotment  must  nave 
the  conolnaion,  "Against  the  peace  and  dignity 
of  the  state, "  else  it  is  fatally  defective.  Ad- 
vantE^  of  the  defect  may  be  taiken  for  the  flrst 
time  in  this  court. 
(SyUalnia  by  the  CowrL) 

Brror  to  circuit  court,  Clay  county; 
V.  H.  Armbtrono,  .Tndge. 

Indictment  of  Frank  McCIung,  alias 
Frank  McAllister,  a/Ms  Frank  McCllntock, 
for  burglary.  Verdict  of  guilty.  Defend- 
ant brings  error.  Reversed. 

E.  R.  Andrews,  for  plaintiff  In  error. 
Alfted  Caldwell,  Atty.  Gmn..  for  the  State. 

Bran  :oN,  J.  The  following  Indictment 
was  found  in  the  circuit  court  of  Clay 
county:  "The  grand  Jurors  of  the  state 
of  West  Virginia  In  and  for  the  body  of 
tbe  county  of  Clay,  and  now  attending 
the  said  court,  upon  their  oaths  present 
tbat  Frank  McClung,  alias  Frank  McAl- 
lister, aliaa  Frank  McCllntock,  on  the 

■        day  of  ,  1S90,  about  the  hour 

of  —  o'clock.  In  the  nigbt-tlme  of  that 

day,  feloniously  and  burt^larlously  did 
break  and  enter  into  the  dwelllng-honiie  of 
one  Lewis  Kyer,  situated  In  said  county, 
with  Intent  the  goods  and  ebattela  of  htm, 
the  Bald  Lewis  Kyer,  in  the  aald  dwelling- 


house  then  and  there  being,  then  and  there 
feloniously  and  burglariously  to  steal* 
take,  and  carry  away,  and  one  pair  of 
pants  or  pantaloons,  and  other  goods  and 
chattels,  of  the  value  of  924,  of  the  goods 
and  chattels  of  the  said  Lewis  Kyer,  In  the 
said  dwelling-house.  In  the  county  afore- 
said, then  and  there  being  found,  then 
and  there  feloniously  and  burglariously 
did  steal,  take,  and  carry  away.  And 
the  grand  Jnrora  arorewald.  upon  their 
oaths  aforesaid,  present  that  the  sfdd 
Frank  McCIung,  alias  Frank  McAllhiter, 

alias  Frank  McCllntock.  on  the  day 

of  ,  1890,  in  the  county  aforesaid, 

did  feloniously  and  burglariously  take, 
steal,  and  carry  away  goods  and  chattels 
belongfug  to  one  Lewis  Kyer  of  the  value 
of  924,  and  one  pair  of  pants  of  the  value 
of  95,  and  he,  the  said  McCIung,  allasilcr 
Allleter,  aliiut  McCllntock,  did  then  and 
there  break  and  enter  the  dwetllug-boase 
of  the  said  Lewis  Kyer  In  the  nlgbt-tlme, 
with  Intent  to  commit  larceny  and  burg- 
lary, and  did  tfa^n  and  there  feloniously 
and  burglariously  take,  steal,  and  carry 
away  household  goodsot  tbe  value  of  921, 
against  the  peace  and  dignity  of  thestate." 
The  defendant,  having  bcui  convicted  of 
burglary,  and  sentenced  to  the  peniten- 
tiary tor  Ave  years,  has  come  to  this  court 
upon  a  writ  of  error.  When  application 
for  this  writ  of  error  was  made,  I  observed 
but  one  point  of  reversible  error,  nor  do  I 
now  see  any  other;  and  perhaps  that  was 
inadvertently  overlooked  In  the  circuit 
court;  and  that  Is  the  want  of  the  conati- 
tutlonal  conclusion  to  the  first  count. 

Tbe  flrat  error  Assigned  is  the  overruling 
of  a  demurrer  to  the  indictment.  That 
demurrer  was  not  to  each  count,  or  to  the 
indictment  and  eacb  count,  but  was  gen- 
eral to  the  Indictment;  and  therefore. 
If  either  of  Its  two  counts  be  good,  there  is 
no  error  In  overruling  the  demurrer;  for 
where  the  indictment  contains  more  than 
one  count,  and  the  demurrer  is  general, 
and  one  count  ta  found  good,  the  demurrer 
must  be  overruled.  State  v.  Cartright. 
20  W.  Va.  82;  Hendricks'  Case,  75  Va.  934; 
Whart.  Crlm.  PI.  j  401;  1  Bish.  Crim. 
Proc.  3  4^,  For  thla  purpose  and  gener- 
ally, eacb  count  la  regarded  as  a  separata 
indictment,  and  as  presenting  a  separata 
offense.  State  v.  Smith,  24  W.  Va.  814. 
Then  let  us  see  whether  el  ther  of  the  counts 
of  this  Indictment  -la  good.  E^xcept  for 
want  of  a  conclusion,  tbe  first  count  Is 
good  for  burglary.  If  counsel  speclflefi  any 
u^ectln  this  coant,itl8  that  the  charge  ol 
larceny  Is  bad.  I  think  tbat  feature  Is 
bad.—that  ia,  to  support  a  verdict  of  guilty 
of  larceny,— because  It  speclHes  only  one 
article  of  the  things  stolen,  the  panta- 
loons, and  alleges  that  **otb(>r  goods  and 
chattels "  were  stolen,  without  specifying 
them,  and  gives  a  value  of  924  to  all  of 
them  together.  But  tbe  fact  that  the 
charge  oflarceny  is  bad.  by  no  means  viti- 
ates the  count  regarded  aa  a  count  for 
burglary,  because,  if  we  reject  the  larceny 
filature,  there  remains  the  charge  of  burg- 
lary. It  is  common  and  better  practice 
to  allege  in  one  count  both  the  burglary 
and  the  larceny.  (1  Hale,  P.O.  560;  Speer*B 
Case,  17  Grat.  672;)  and  under  such  count 
there  may  be  a  conviction  of  tbe  one  or 
the  other  of  those  olten^,  (Reeoe'a  Caae^ 
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27  W.  Va.  376;  Clarke's  Case.  2S  Grat.  806; 
1  Hale,  P.  C.  659:  Rose.  Crlm.  Ev.  H47; 
Wbart.  Crlm.  PI.  9  244.)  In  Vanghan's 
Case,  17  Orat.576,  where  there  was  a  count 
charKingbotb  burglary  and  larceny,  J  udge 
JoTNEBsald:  "Tbe  allegation  of  actual 
larceny  Is  only  lu  aid  ol  tbe  Intent.  It  that 
allegation  were  strack  out  altogether, 
enough  wnnld  remain  to  describe  the  uf- 
tense  ol  Tvhich  the  prisoner  has  been  con- 
victed. Such  being  Che  object  for  which 
the  charge  of  an  actual  larceny  is  Intro- 
duced, It  need  not  be  laid  with  theaame 
formality  an  In  an  Indictment  for  the 
larceny  itself.  Lamed  v.  Com.,  12  Mete. 
(Mass.)  340;  Com.  v.  Doherty,  10  Cush. 
62;  and  see  Beglna  Clarke,  1  Car.  & 
K.  421,  (47  B.  C.  L.)  It  is  always  better, 
however,  to  lay  tbe  charge  of  larceny  In 
proper  form  to  arold  objection  in  case 
the  prisoner  should,  as  he  may,  on  sucb  a 
count  as  this,  be  found  not  guilty  of  break- 
ing and  entering,  but  guilty  of  larceny. " 
In  Josblyn  t.  Com.,6  Mete.  (Mass.)  236.  the 
coontchargedtbpbreakingand  entering  of 
tbe  shop  of  Charles  W.  Fogg."  with  intent 
tbe  goods  and  chattels  of  said  Fogg,  then 
and  there  in  said  shop  being  found,  feloni- 
ously to  steal,  take,  and  carry  away." 
Chief  Justice  Shaw  said :  **  Nor  Is  it  necra- 
sary  to  deecribe  tbe  goods  intended  to  be 
stolen.  .A  general  Intent  to  steal  goods 
woald  complete  the  offense,  and  therefore 
the  averment  of  sach  intent,  without  more, 
is  sutficieDt  to  charge  It,  aud  themle  would 
be  the  same  if  there  were  no  goods  or  no 
goods  of  Fogg  In  tbe  shop.  The  crime 
was  complete  by  tbe  breaking  and  enter- 
ing witli  intent  to  steal  goods."  In 
Larned  t.  Com.,  13  Mete.  (Mass.)  240,  to 
the  objection  that  the  charge  of  larceny 
was  defective  In  an  Indictment  for  burg- 
lary, the  court  said  that  the  charge  of 
actual  larceny  was  not  necessary  to  con- 
stitute the  burglary;  that  the  mere  intent 
to  commit  larceny  was  sufficient;  and  the 
allesatlon  was  only  to  be  taken  In  aid 
ol  the  charge  of  Intun  t,  and,  if  a  conviction 
was  bad,  tbe  punishment  would  be  for 
bunclary,  not  a  distinct  sentence  for  lar- 
ceny. The  court  held  the  specific  charge 
of  larceny  surplusage,  and  that,  if  wholly 
detective,  thei-e  would  still  remain  snlfl- 
clent  to  sustain  a  conviction.  It  might  be 
supposed  that,  as  on  a  count  charging 
both  bui^lary  and  larceny  there  may  be 
a  conviction  of  either,  there  could  also.  If 
both  offenses  were  proven,  be  a  conviction 
of  both,  followed  by  tbe  separate  penalty 
for  each ;  but  this  is  not  so,  for,  If  there  be 
a  general  verdict  of  guilty  on  such  a  cuunt, 
it  is  deemed  a  conviction  of  burglary  only, 
and  the  sentence  is  for  burglary,  not  for 
both,  or  for  larceny.  Speer's  Case,  17 
Grat.  570:  1  Hale,  P.  C.  569.  In  Com.  v. 
Hope,  22  Pick.  1,  it  was  held  that,  on  a 
general  verdict  of  guilty  on  a  count  charg- 
ing both  oHenses,  tbe  sentence  must  be  for 
burglary,  and  not  for  a  distinct  sentence 
for  larceny,  and  Chief  Justice  Shaw  said 
no  case  could  be  found  where  there  were 
twoponisbiuentR  on  such  an  indictment. 
In  Kite  r.  Com.,  11  Mete.  (Mass.)  6h1,  it 
was  held  that  In  snch  case  tbe  conviction 
Is  of  barglary,  the  larceny  being  merged. 
In  Breese  v.  Statu,  12  Ohio  St.  146,  it  was 
held  tbat  the  sentence  must  be  for  harg- 


lary,  not  larceny.  The  case  of  State  t. 
Henley,  80  Mo.  609,  cited  In  1  Whart.  Crlm. 
Law,  §  819,  as  sostalnlng  double  sentence, 
was  on  a  statute  expressly  aathorlKing  It, 
and  does  notopposetheproposltlon  above 
stated ;  and  Kite  v.  Com.,  supra,  cited  by 
Wharton  to  same  effect,  is  Jast  to  the  re- 
verse. On  separate  counts  there  can  be 
convictions  of  both  burglary  and  larceny. 
1  Btsb.  Crlm.  Law,  §  893;  Speer's  Case,  17 
Grat.  670.  The  reauon  for  thus  framing 
an  indictment  In  a  dual  form,  as  stated  Id 
East's  Pleas  of  the  Crown,  note  to  page 
520,  Is  that  the  definition  of  "burglary" 
is  breaking  and  entering  with  Intent  to 
commit  an  offense,  of  which  Intent  the 
actual  commission  Is  so  strong  evidence 
that  the  law  bas  adopted  It,  end  admits 
it  to  he  equivalent  to  a  charge  of  intent 
in  the  Indictment,  and  therefore  the  charge 
of  the  intent  Is  supported  by  proof  of  the 
fact,  though  the  reverse  would  nut  be  true. 
This  woDld  account  for  tbe  anomaly  in  In- 
serting two  offenses  In  one  count,  appar- 
ently violating  the  rule  against  duplicity, 
and  the  rule  against  Joining  different  of- 
fenses, especially  in  tbe  same  count.  Any- 
how, the  exception  exists. 

But,  though  this  first  count  is  not  bad 
for  tbe  reason  above  suggested  by  coun- 
sel. It  is  bad  because  It  wants  the  conclu- 
sion," against  tbe  peace  and  dignity  ot  the 
state,"  required  by  Const. art. 2, §8.  Lem- 
ons* Case,  4  W.  Va.  756.  holds  that  there 
must  be  a  literal  compliance  with  this  re- 
quirement. All  authorities  agree  tbat, 
where  ttaere  Is  a  total  want  of  this  con- 
clusion, the  Indictment  Is  bad.  1  Blsh. 
Crim.  Proc.  S  ^69;  Whart.  Orim.  PI.  S 
279.  Bach  count  Is  as  to  this  point  to  be 
regarded  a  separate  Indictment,  and  each 
must  have  the  conclusion,  end  the  con- 
clusion found  in  one  count,  though  tbe 
last,  will  not  cure  its  absence  from  anoth- 
er count.  Carney's  Case,  4  Grat.  646; 
Thompson's  Case,  20  Grat.  724;  1  Blsh. 
Crlm.  Proc.  J  185.  Next,  as  to  the  sec- 
ond count.  It  Is  had,  as  a  count  for  burg- 
lary, because  It  omits  as  to  that  charge 
the  words  "feloniously  and  burglarious- 
ly." McDonalii's  Case,  »  W.  Va.  456; 
Vest's  Case,21  W.  Va.796;  Meadow's  Case, 
22  W.  Va.  766.  Verdict  does  not  cure  this 
defect.  Randall's  Case,  24  Grat.  644.  As 
a  count  t(t  support  a  conviction  of  grand 
larceny,  it  Is  not  suficient,  because  it  al- 
leges tbe  larceny  ot  "goods  and  chattels," 
but  does  not  specify  tbem.  It  does,  how- 
ever, allege  the  larceny  ot  one  pair  of  pan- 
taloons, of  the  value  of  five  dollars,  and 
Is  thus  good  tor  petit  larceny.  It  Is  clear 
tbat,  upon  an  indictment  tor  grand  larce- 
ny there  can  be  a  conviction  ot  petit  larce- 
ny, as  the  major  Includes  the  minor  of- 
fense,—plainly  BO  in  the  Instance  of  grand 
and  petit  larceny.  Howes'  Case,  26  W. 
Va.  110;  Whart.  Crlm.  PI.  §  246;  Hardy 
ond  Curry's  Case,  17  Grat  692;  Canda's 
Case,  22  Grat. 899;  Code,  §  18, c.  159.  Strik- 
ing out  other  goods  than  the  pantaloons, 
the  count  Is  one  for  petit  larceny,  and  the 
court  could  not  hold  It  bad  on  demurrer. 
Thus,  the  concluslun  Is  that,  as  the  de- 
m  urrer  was  general,  and  one  count 
charges  an  offense,  there  is  no  error  in  tbe 
overruling  ot  the  demurrer.  What  then? 
Tbe  verdict  found  tbe  prisoner  guilty  *A 
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barslary.  The  necond  eoaot  could  not 
support  tliatfluding,  as  It  1b  Dot  good  tar 
burglary,  and,  though  otherwise  good  lor 
burglary,  the  flrvt  count  cannot  support 
It,  because  It  Is  bad  for  want  of  conclu- 
sion. Thus  neither  count  Is  good  for 
burglary.  But  there  was,  in  effect,  no  de- 
murrer to  this  couut.  Can  the  defendant 
have  the  advantage  of  this  defect  in  the 
appellate  court?  Had  be  made  a  motion 
In  arrest  of  Judirment,  the  circuit  court 
ought  to  bare  eustalaed  It,  because  ct 
such  dffect  In  the  first  count.  In  Kan- 
dall's  Case,  supra,  the  Indictment  being 
bud,  it  was  held  that  the  Judgment  shoald 
be  reversed,  thoutfb  no  motion  In  arrest 
had  been  made.  In  Matthew's  Case,  18 
Orat.  989,  it  was  held  that  "anything 
which  is  good  cause  fur  arresting  a  jnd^ 
ment  la  good  cause  lor  rererslog  It, 
tbougb  no  motion  In  arrest  be  made;* 
and  Id  Lemons' Case, 4  W.Va.,  where  there 
was  no  demurrer  or  motion  in  arrest  of 
Judgment,  yet  the  court  held  that  the  pris- 
oner bad  not  waived  his  right  to  ask  a 
reversal  forwantoftheconstltutional  con- 
clusion to  the  indictment,  and  might 
make  It  lor  the  first  time  in  this  court,  it 
bdoff  a  requirement  of  the  constttutlon. 
As  the  verdict  stands  atone  on  the  bad 
first  count,  we  must  set  It  aside.  There 
can  be  no  further  trial  for  burglary  or 
grand  larceny  on  tbls  Indictment,  and 
resort  for  that  purpose  must  be  had  to  a 
new  Indictment.  Though  three  bills  of  ex- 
ception are  copied  Into  the  transcript,  but 
one  is  noted  in  the  record.  The  record 
says  that  the  b'.ll  which  it  notes  was  for 
the  refusal  of  theconrt  to  set  aside  the 
verdict  as  contrary  to  the  evidence,  and 
refers  to  it  as  No.  1 ;  but  the  Mil  num- 
bered 1  is  one  relating  to  the  admission  of 
evidence,  and  that  relating  to  the  refusal 
of  a  new  trial  and  certifying  the  evidence 
is  numbered  2.  We  think  that  we  must 
consider  ttae  latter  bill  as  the  one  referred 
to  in  the  record,  and  that  it  is  simply 
misntunbered.  As  the  case  may  be  tried 
again,  we  shall  express  no  opinion  as  to 
the  facts,  and  we  cannot  consider  the 
matters  contained  In  the  two  other  bills 
of  exception,  as  the  record  makes  no  note 
of  them.  Wlckesv.Ral)roadCo.,UW.  Va. 
167;  Bank  v.  Showacre,  26  W.  Va.  49. 
Therefore  the  Jodgraent  is  reversed,  the 
verdict  set  aside,  and  tbe  cause  Is  remand* 
ed,  to  be  acted  upon  In  accordance  wltb 
principles  above  Indteated. 


DuMLAP  V.  Hbdobs  et  at 

(Swpreme  Court  of  Appeals  of  West  Virginia. 
Sept.  10, 1891.) 

AfFOINTHSNT  0»  EbOKIVBB  — WlBTB  BT  MOST- 
OAOOB. 

W.  sold  and  conveyed  a  tract  of  land  to 
E.,  and  took  a  deed  of  trust  to  secure  certain 
notes  given  for  the  purchase  money.  After  a 
portion  of  said  notes  were  paid,  a  second  deed 
of  trust  was  given  on  the  same  property  to  se- 
cure the  notes  remainliiff  unpaid.  Defmlt  was 
mode  In  the  payment  ofone  of  these  notes,  and 
the  trustee  was  requested  to  sell  under  said  last- 
named  deed  of  trust,  which  he  proceeded  to  do 
by  oavertlslng  the  same,  and,  during  the  pend- 
ency of  said  advertisement,  H.  confessed  a 
Indkment  to  his  father  for  something  over  •3,000, 
"vUCh  Judgment  was  docheCad.  On  the  dsjr  of 


sale  his  said  father  was  present,  and  mjbllclj 
announced,  through  his  attorney,  that  his  said 
Judgment  was  a  iien  upoo  said  propertj,  and  en- 
titled to  priority ;  and  when,  in  the  afternoon  o. 
that  day,  aaid  trustee  proceeded  to  sell  said 
proper^,  the  same  was  bid  off  by  the  father  of 
said  B.  for  the  sum  of  9i,9(Xi,  hut  failed  to 
comply  with  the  terms  of  sale  by  paying  the 
porohuse  money,  claiming  tJiat  he  ir as  atticled 
to  it  by  virtue  of  said  Jadgmeat  Upon  a  bill 
filed  by  the  trustee  settloR  forth  these  f s<^  sod 
alleging  that  H.  was  insolvent,  and  had  been 
allowing  said  farm  to  run  down,  and  was  cultl- 
vatfng  said  land  in  a  wasteful  and  destractive 
manner,  supported  by  affidavits,  a  proper  casa 
was  presented  for  the  appointment  of  a  special 
reoefver  to  take  charge  ox  said  Una,  to  cent  ani 
preserve  the  same  until  the  oonflloUng  olalms 
asserted  oould  be  adjusted. 
{SyUabus  by  the  Court.) 

Appeal  from  circuit  court,  Ohio  county. 

Application  by  William  M.  Dunlap,  trus- 
tee, against  Barton  Hedges  and  Ellen 
Hedges,  his  wife.  C.  B.  Hedges,  the  Mc- 
Corinlck  Harvesting  Machine  Company, 
and  Robert  B.  Wayt,  for  the  appointment 
of  a  receiver.  Decree  for  plnlntlfT.  De- 
fendant C.  B.  Hedges  appeals.  Affirmed. 

J.  B.  SommerrlUe,  for  appellant.  Er^ 
klDB  (&  AIIlBon,  for  appellee. 

English,  J.  On  ttab  34th  day  ot  Hay, 
1890,  William  M.  Dunlap.  trustee,  by  leave 
of  the  court,  filed  In  the  clrcnlt  court  of 
Ohio  county,  in  open  court,  his  bill  of  com- 
plaint, verified  by  affidavit,  against  Bur- 
ton Hedges  and  Ellen  Hedges,  his  wife,  0. 

B.  Hedges,  the  MeOormlck  Harvesting 
Machine  Company,  and  Rot>ert  B.  WayC 
together  with  certain  exhibits,  accompa- 
nied with  proof  of  service  of  the  notices 
upon  the  d^endants  Burton  Hedges  and 

C.  B.  Hedges  as  to  tbe  time  of  filing  said 
bill,  and  that  the  appointment  of  a  spe- 
cial receiver  would  be  applied  for  as  soon 
as  the  application  could  be  heard  lor  tbe 
purposes  prayed  for  In  the  bin.  Tbe  de- 
fendants upon  whom  said  notice  was 
served  appeared  by  counsel,  and  the  hear- 
ing of  said  application  was  fixed  for  Mon- 
day, May  26,  1890.  The  plaintiff  In  said 
bill  alleged,  among  other  things,  that  ou 
tbe  4th  day  of  December,  1883,  said  Rob- 
ert B.  Wayt  sold,  and  he  and  his  wife  con- 
veyed, to  said  Burton  Hedges,  a  farm  In 
Ohio  county,  containing  170  8ft-100  acres ; 
and  on  the  same  day  said  Barton  Hedget 
and  wife  executed  a  deed  of  trust  on  said 
premises  to  secure  tbe  purchase  money 
therefor,  evidenced  by  9  promissory  notes 
of  the  said  Barton  Hedges,  all  bearing  date 
on  the  4th  day  ol  December,  18K3,  and  pay- 
able to  the  order  of  the  defendant  Robert 
B.  Wayt,  the  first  8  of  wblch  notea  were 
fur  tbe  sum  ol  9800,  each,  and  were  pay- 
able, respectively,  wltdi  interestlrom  date. 
In  1,  S,  3,  4.  6,  6,  7,  and  8  years  from  the 
date  thereof.  The  ninth  note  was  tor  the 
sura  of  9828.40,  payable,  with  Interest,  9 
yf^arsfrom  theeaid  date,  which  deed  ot  trust 
was  duly  admitted  to  record.  That  some 
time  after  making  said  deed  ot  trust  it 
was  discovered  that  tbe  same  was  defect- 
ive, by  reason  of  the  omission  of  an  at- 
testing clause  at  the  conclusloii  thereof, 
and  to  remedy  said  defect  a  new  deed  of 
trust  was  executed  by  the  same  grantors 
to  J.  S.  Cochran,  trustee,  upon  tbe  same 
property,  dated  April  18,  1885,  to  aeeare 
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•aid  DOtea;  wblch  laat-named  deed  of 
trast  Hhowed  on  its  face  that  It  was  ex- 
ecDted  for  tiie  purpone  of  rorrectinfc  said 
mistake,  and  that  it  -w&a  to  stand  in  lien 
of  said  former  defective  deed  of  trust, 
wbleh  last-named  deed  of  trust  was  duly 
recorded.  Tbat  an  the  12th  day  of  Janu- 
ary. 1889.  tbree  of  aald  promiaaory  notea 
that  bad  become  due  had  been  paid,  and 
a  fourth  was  aubject  tu  a  credit  of  9447  aa 
ot  the22ddayof  December,  1886.  and  a  far- 
ther credit  ol  f 47.75  aa  of  September  16, 
1888.  Another  of  said  notee  that  had  be- 
come dne  was  held  in  a  bank  In  Wheeling, 
and  In  order  to  gtve  the  note  that  waa  In 
bank  and  the  note  that  waa  partly  paid  a 
preference  In  the  order  ot  aecarity,  and  be- 
cause  the  said  J.  S.  Cochran,  trustee  In 
the  two  deeda  of  trust  aforesaid,  bad  re- 
moved from  the  state  ot  Wbst  Virginia,  a 
new  deed  ot  trust  lyas  made  and  executed 
by  aald  Burton  Hedges  and  wife  to  the 
plaintiff,  William  M.  Danlap,  aa  trnstee, 
dated  on  the  12th  day  of  January,  1889, 
conveying  the  same  property,  with  the 
exception  of  three  parcels  thereof,  contain- 
ing about  11  acres  In  all.  which  had  been 
sold  and  conveyed  by  said  Burton  Hedges 
and  wife  to  other  persons;  which  last- 
mentioned  deed  of  trust  was  to  secure  the 
last  6  of  the  notes  above  described,  and 
the  unpaid  portion  of  another  of  said 
notea,  but  was  so  drawn  as  to  give  the 
preterrace  flmt  to  the  note  held  In  bank, 
then  the  preference  to  the  note  that  was 
partly  paid,  and,  as  to  the  four  notes 
whlcb  were  last  to  become  due.  tliey  were 
placed  on  an  equality  with  each  other; 
and  it  was  provided  that  said  last-named 
trust-deed,  when  properly  slii^ned,  ac* 
knowledged,  and  admitted  to  record,  was 
intended  to  take  the  place  of  a  deed  of 
tmst  made  by  Barton  Hed^tes  and  wife  to 
J.  S.  Cochran,  trustee,  dated  April  S,  1888; 
and  the  plaintiff  alleged  that  it  was  the 
agreement  of  parties  and  Intention  of  the 
grantoni  that  said  deed  of  trust  to  him 
should,  when  so  executed  and  recorded, 
take  the  place  of  said  deed  of  trust  dated 
April  8, 1885,  and  that  the  date  April  8, 
1SS3.  was  written  In  aald  deed  of  trust  by 
mistake.  Instead  of  April  3,  1885.  That 
said  deed  of  trust  to  plaintiff  as  trustee, 
dated  January  12,  1889,  waa  duly  executed 
and  acknowledged,  and  was  duly  admit- 
ted  tu  record  on  the  28th  day  of  January, 
18S9.  That  after  the  making  ol  aald  last- 
mentioned  truat-deed.  the  two  notes 
wblch  were  given  the  preference  therein 
were  paid,  and  when  the  next  of  said 
pronilsaory  notea  became  dne,  to-wit,  on 
DtHrember  4,  1889,  It  was  not  paid ;  and 
afterwards  the  plaintiff,  liavtng  been  re- 
quested by  the  defendant  Bobert  B.Wayt, 
the  nolder  of  said  note,  to  proceed  to  col- 
lect the  same  by  means  of  a  sale  of  the 
property  under  said  deed  of  trust,  adver- 
tised the  same  for  sale  on  the  8th  of  April, 
1890 ;  and  after  the  commencement  of  the 
publication  of  said  advertisement,  to-wit, 
on  the  15th  day  of  March,  1890,  the  defend- 
ant Burton  Hedges  confessed  a  Judgment 
in  fator  of  his  father,  C.  B.  Hedges,  for  the 
sum  ot  $8,337.86,  with  interest  thereon 
from  the  15th  day  of  March,  1890,  antU 
payment,  which  jQdgment  was  docketed 
tbe  Sth  of  April,  1890,  and  was  predicated 
v.l8B.E.na27-~42 


gion  a  promissory  note  of  said  Barton 
edges  dated  January  7,  1880.  for  the 
Bum  ot  98,248.50,  payable  one  day  after 
date, totheorderofO.B. Hedges;  and  that 
on  the  6th  day  of  December,  1889,  the  d»> 
fendant  the  McCormIck  Harvesting  Ma- 
chine Company  obtained  a  Judgmeot 
against  the  aald  Burton  Hedges  before  a 
justice  for  the  sum  of  968.^,  and  costs, 
95-80,  which  Judgment  was  docketed  on 
tbe  6th  day  ot  December,  1889.  On  the  8tfa 
of  April.  1890,  before  the  commencement 
of  the  sale,  tbe  said  Bobert  B.  Wayt  exe- 
cuted, acknowledged,  and  filed  for  record 
In  the  county  clerk's  office  of  said  county 
two  deeds  of  release,  releasing  said  two 
first-mentioned  deeds  of  trust,  and  on  tbe 
same  day  sold  property  was  offered  for 
sale  at  auction  in  pursuance  of  said  ad- 
vertisement.  That  soon  after  the  begln- 
Ing  of  the  anction  J.  B.  Rommervllle,  an 
attorney  at  law  practicing  at  that  bar, 
publicly  announced  to  the  persons  In  at- 
tendance at  said  sale  that  there  was  a 
Judgment  of  about  99,000  which  was  a  Uen 
upon  the  property,  and  be  claimed  that  It 
was  the  first  lien  upon  the  property,  and 
that  he  desired  to  give  notice  of  the  fact 
BO  that  purchasers  might  not  get  Into 
trouble.  That  be  did  not  announce  who 
his  client,  tbe  Judgment  creditor,  was,  but 
he  afterwards  Informed  the  plaintiff  that 
he  referred  to  tbe  said  Jndgment  In  favor 
of  C.  B.  Hedges  for  the  sum  of  98,837.811. 
The  plaintiff,  believing  his  trust-deed  was 
the  first  Hen,  continued  to  receive  bids  for 
the  farm,  the  sale  was  continued  antil  the 
afternoon  of  the  same  day,  when  the  de- 
fendant C.  B.  Hedges  appeared  as  a  bid- 
der, and,  being  tbe  highest  bidder,  became 
the  purchaser  at  the  price  ot  94,900,  but 
failed  to  comply  with  tbe  terms  of  sale  by 
paying  any  portion  of  the  purchase 
money,  but  claimed,  through  his  attoiv 
ney,  that  he  was  entitled  to  the  first  Hen 
on  the  property,  and  thut  none  of  the  ^br- 
chase  money  was  payable  to  the  plaintiff 
as  trustee,  except  so  much  as  would  pay 
the  expenses  ol  advertising  and  making 
said  sale.  Tbat  the  defendant  Burton 
Hedges  Is  still  occupying  and  using  said 
farm,  which  at  the  time  it  was  sold  to 
him.  In  1H83,  was  in  good  condition  and 
repair;  but  that  he  has  suffered  It  to  go 
down,  the  buildings  and  fences  have  been 
neglected,  and  his  manner  of  cultivating 
said  land  has  been  very  wasteful  and  de- 
structive, BO  that  the  fields  have  been 
badly  washed  and  otherwise  Injured. 
That  said  Burton  Hedges  has  no  more 
personal  property  than  he  conld  success- 
fully claim  as  exempt  from  execution. 
That  the  price  fur  which  the  said  farm 
was  sold  at  said  anction  to  said  C.  B. 
Hedges  Is  sufficient  to  pay  the  debt  secured 
by  Bald  deed  of  trust,  but  that  If  the  said 
farm  is  allowed  to  remain  In  the  charge 
of  said  Burton  Hedgea,  and  he  Is  nlloweid 
to  have  the  profits  from  it,  and  to  con- 
tinue tbe  destructive  use  of  It,  It  win,  aa 
he  believes,  soon  become  of  too  little  value 
to  be  sate  security  for  the  said  debt,  con- 
sidering It  tbe  first  lien.  That  there  Is  no 
reasonable  ground  for  considering  said 
Judgment  as  prior  or  aoperior  to  the  Hen 
ot  said  deed  of  trnst  under  vhlcb  said  sals 
was  madf*.  That  the  assertion  ol  said 
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Rlalm  casts  a  cloud  upon  the  title  to  said 
land,  and  by  the  Inrtber  claim  that  said 

gurchaiae  money  need  not  he  paid  the  said 
.  B.  Hedges  and  Burton  Hedgea  will  he 
able,  nnless  prerented  by  the  order  of  the 
court,  to  deprive  the  said  Robert  B. 
Wayt,  the  cestui  que  trust  under  said  deed 
ut  truHt,  of  the  money,  or  a  lar^  portion 
or  the  moneiy,  owing:  to  him  from  said 
Burton  Hedfces,  and  secured  by  said  deed 
of  trust.  That  If  he  should  treat  the  said 
purchaser.  C.  B.  Hedges,  as  having  for- 
feited his  rights  as  a  purchaser  by  leason 
of  his  non-compliance  with  the  terms  of 
said  sale,  and  shnold  again  advertise  the 
property  for  sale,  the  said  Robert  B.Wayt 
would  be  Injured  and  deprived  of  bis 
rights  by  the  continuance  of  tbe  said  Bur- 
ton Hedices  In  the  posseMlon  of  the  prop- 
erty for  an  indefinite  leusrth'of  time,  be- 
cause the  said  claim  that  the  Hen  of  tbe 
said  judgment  in  favor  of  C.  B.  Hedges  is 
superior  to  that  of  said  deed  of  trust 
would  still  be  asserted,  and  so  the  title 
would  be  cloaded,  and  a  fair  and  reason- 
able sale  would  be  prevented.  Tbe  plain- 
tiff chaises  that  tbe  said  claim  of  Bobert 
B.  Wayt  for  the  amount  of  said  last  four 
notes  constitutes  tbe  first  lien  on  said 
property;  the  said  Judgmentof  tbeMcCor- 
mick  Harvesting  Machine  Company  for 
f5<t.75,  with  interest  and  costs, constitutes 
tbe  secoud  lien  on  said  property;  and  the 
said  Judgmeat  of  C.  B.  Hedgen  for  98,837.- 
86,  with  Interest  und  costs.  If  It  be  a  valid 
Ilea  at  all,  la  the  third  and  last  Hen  there- 
on ;  and  be  prayed  that  a  sppclal  receiver 
ni<Kht  be  appointed  to  take  charge  of  the 
said  property,  to  care  tor,  reut  out,  and 
protect  tbe  same,  and  to  collect,  receive, 
and  preserve  the  rents  and  profits  thereof 
until  said  property  should  be  sold  by  or- 
der of  tbe  court.  That  tlie  claim  and  pre- 
tension of  the  said  C.  B.  Hedges.  In  regard 
to  the  superiority  of  the  lien  of  his  said 
Judgment,  might  be  considered  nnd  deter- 
mined; and  that  tbe  said  C.  B.  Hedges, 
his  agents  and  attorneys,  might  be  per- 
petually enjoined  from  setting  up  tbe  said 
claim  ill  any  way  to  the  Injury  of  the 
plaintiff  as  trnstee,  or  of  his  cestui  que 
trust,  the  said  Itohert  B.  Wayt;  and  that 
if  tbe  said  property  should,  at  any  sale 
that  miglit  thereafter  be  made  by  order  of 
tbe  conrt,  not  bring  enout^h  money  to  pay 
In  full  the  claim  o!  B.  B  Wayt.  with  the 
Interest  thereon,  a  decree  might  be  en- 
tered requiring  the  said  C.  B.  Hedges  to 

gay  the  deficiency.  This  hill  was  verified 
y  afildavU,  but  neltlier  of  the  defendants 
ever  tendered  or  filed  an  answer  denying 
its  allegations.  On  tbe  80th  day  of  May, 
18iM),  the  plaintiff  moved  the  court,  after 
giving  notice,  for  the  appointment  of  a  re- 
ceiver, and  supported  his  motion  by  nffl- 
davite,  which  were  replied  to  by  counter- 
affidavits;  and,  after  taking  time  to  con- 
sider, tbe  court,  on  the24tb  day  of  June, 

1890,  appointed  William  J.  W.  Cowden 
special  receiver,  who  was  required,  after 
giving  bond  in  the  penalty  of  $3,000,  condl- 
thined  for  the  faithful  performance  of  his 
dutieH.  to  take  charge  of  tbe  farm  de- 
scribed in  said  deed  of  trust,  and  to  reut 
out  tbe  same  for  a  period  ending  April  1. 

1891,  Qpon  the  terms  therein  set  forth,  and 
dlrectiag  said  Burton  Hedges  to  deliver 


possession  ol  sidd  property  to  aald  netHr- 
er;  and  from  tbls  decree  tbe  defendant  C. 
B.  Hedges  applied  lor  and  obtained  this 

appeal. 

The  first  error  assigned  and  relied  npoo 
by  the  appellant,  C.  B.  HedgcEi,  Is  that  the 
plaintiff's  bill,  and  tbe  attldavlts  ol  ap- 
pellant and  Burton  Hedges,  filed  in  said 
cause,  show  that  tbe  plalntlf  sold  tbe 
real  estate  mentioned  and  described  in  tbe 
bill  and  exhibits  in  said  cause  to  appel- 
lant on  the  8th  day  of  April,  1M90,  and  that 
at  or  shortly  after  said  date  appellant 
took  possession  of  said  real  estate,  and 
leased  the  same  to  said  Burton  Hedges, 
who  was  occupying  tbe  same  under  said 
lease  when  said  receiver  was  appointed, 
thus  leaving  nothing  for  said  plaintiff  to 
do  but  to  collect  the  purchase  money  for 
said  real  estate.  It  is  true  tbe  plaintiff, 
as  trustee,  on  tbe  8th  day  of  April,  1890, 
sold  said  land  at  public  auction  to  tbe 
appellant ;  but  it  Is  also  true  that,  but  for 
the  failure  and  refusal  of  the  appellant  to 
comply  with  the  terms  ol  the  aale  by 
paying  the  purcbase  money,  and  by  tbe 
assertion  on  his  part  ol  a  cltUm  that  his 
Judgment  Hen  was  entitled  to  priority 
over  tbe  trust  lien  under  which  said  sale 
was  made  and  under  which  be  pnrchased, 
tbe  intervention  of  a  receiver  would  not 
have  been  necessary,  and  bis  appointment 
would  not  have  been  assigned  as  error  by 
tbe  appellant.  Tbe  facte  set  forth  by  tbe 
plain  tlfl  Id  his  bill,  and  which  are  not  con- 
troverted by  any  answer,  seem  to  me  to 
present  a  case  which pecullarlycallsfortbe 
appointment  of  a  receiver.  In  the  case 
of  Beverley  V.  Brooke.  4  Grat.  208,  Jodge 
Baldwin.  In  delivering  the  opinion  of  the 
court,  discusses  elaborately  tbe  appoint- 
ment, powers,  and  datles  of  receivers. 
He  says:  "By  means  of  the  appctiotment 
of  a  receiver,  a  court  of  equity  takes  pcw- 
sesslon  ol  the  property  which  Is  the  sob- 
ject  of  the  suit,  preserves  it  from  waste 
or  destruction,  secures  and  collects  the 
proceeds  or  profits,  and  ultimately  dis- 
poses of  them  according  to  tbe  rights  and 
priorities  of  those  entitled.  •  •  •  The 
receiver  appointed  Is  tbe  officer  and  repre- 
sentative of  tbe  court,  subject  to  Its  or- 
ders, accountable  In  such  manner  and  to 
such  perrions  as  the  court  may  direct,  and 
having  in  his  character  of  reoelver  no  per- 
sonal interest  but  that  arising  out  of  his 
respunsibillty  for  the  correct  and  faithful 
discharge  of  tils  duties.  *  *  *  Tbe  or- 
der of  appointment  la  tn  the  nature,  nut 
of  an  attachment,  but  a  sequestration; 
It  gives  in  Itself  noadvantage  to  tbe  party 
applying  for  It  over  other  claimants,  and 
operates  prospectively  npon  rents  and 
profits  which  may  come  to  the  bands  of 
the  receiver  as  a  lien  In  favor  of  those  In- 
terested, according  to  their  rights  and 
priorities  tn  or  to  the  principal  sabject 
out  of  which  those rentsandprctfltsisaue.* 
Barton,  In  his  Chancery  Practice,  (volume 
1,  p.  480.)  says:  "The  object  of  the  ai>- 
pointment  of  a  receiver  la  to  preserve  the 
status  of  the  property  until  there  can  be 
an  adjudication  of  conflicting  dalibs  to 
or  Interest  In  it;"  and  on  page  4H2  he 
says :  "  The  Immediate  moving  cause  for 
the  appointment  of  a  receiver  is  that  the 
subject  of  lltlAatlon  may  be  preserved 
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from  waste,  loss,  or  deBtructlon,  so  tbat 
there  may  be  some  harvest,  some  fruits 
to  satber,  after  the  labors  of  the  contro- 
▼ersy  are  over. " 

In  the  case  under  consideration,  the  ap- 
pellant, by  ctaimlng  to  be  entitled  to  tbe 
entire  proceeds  of  said  sale  by  reason  of 
his  JodKment,  created  the  controversy  In 
reference  to  tbe  priorities  of  the  Uenhold- 
ere,  and  necetialtatpd   the  action  of  the 
conrt  of  which  he  complains.    In  tbe 
case  of  Fleming  v.  Holt,  12  W.  Va.  l***, 
point  4  of  tbe  syllabns,  tbe  conrt  held  that 
Mucb  a  salt  (meaning  a  suit  In  equity  for 
specific  performance)  may  be  brought 
against  the  purchaser  of  land  sold  at  pub- 
lic auutlon  by  the  trustee,  on  the  refusal  of 
the  purchaser  to  comply  with  tbe  terms 
of  sale,  without  the  trustee  selling  the 
land  again  at  anctlon,  and.  If  the  tnutee 
made  a  second  sale,  no  snch  snltwoold 
He  against  the  first  purchaser.  The  ob- 
ject of  tbe  bill  filed  In  this  case  by  said 
trustee  was  the  appointment  of  a  receiver 
to  take  chaise  of  said  property,  and  to 
rent  and  receive  the  rents,  and  preserve 
the  same  until  the  property  conld  be  prop- 
erly sold  by  the  order  of  the  conrt,  and 
until  the  claim  ot  said  C.  B.  Hedges  in  re- 
gard to  tbe  snperiorliy  of  the  Hen  of  his 
eald  Judgment  conld  be  heard  and  deter- 
mined.  By  asserting  that  claim,  tbe  said 
C.  B.  Hedges  proclaimed  to  those  prraent 
at  the  sale  the  existence  of  a  controversy 
between  the  owners  of  said  respective 
Mens ;  and  as  men,  as  a  general  role,  are 
averve  to  pnrcbaslns  litigation, said  claim 
bad  a  tendency  to  deter  others  from  bid- 
ding, and  thereby  to  preventthe  property 
from  bringing  what  it  would  nndur  differ- 
ent circumstances ;  and,  although  it  may 
he  said  that  those  wishing  to  purchase 
bad  the  opportunity  of  resorting  to  the 
records  and  making  the  examination  for 
themselves  an  to  the  validity  and  priority 
of  said  trust  avd  Judgment  Hens,  yet,  it 
the  time  had  been  allowed  for  such  an 
examination  In  this  Instance,  the  records 
wonid  have  disclosed  that  tbe  trnst  Hen 
was  the  oldest  In  point  of  time,  and  ap- 
parently entitled  to  the  priority,  and  tbe 
party  would  have  been  left  to  conjectnre 
and  uncertainty  as  to  the  grounds  upon 
which  the  claim  uf  priority  was  assert- 
ed by  said  C.  B.  Hedges,— all  of  which 
would  have  a  tendency  to  depress  tbe 
price,  and  deter  bidders.   In  the  dlspoiil' 
tion  of  proxwrty  at  public  auction,  equity 
always  discountenances  anything  that 
baa  a  tendency  to  prevent  a  fair  sale,  and 
-win  not,  as  a  general  rule,  allow  a  pur- 
ctaaser  to  obtain  the  title  to  property  for 
leas  than  Its  value  by  resorting  to  unfair 
means  or  representations;  but,  as  the 
property  at  this  sale  appears  to  have 
broaght  a  snfSclMit  amount  to  pay  off 
and  discharge  said  trust  lien  which  said 
trustee  claims  is  entitled  to  priority,  he 
does  not  formally  ask  In  bis  bill  that  said 
«ale  may  be  treated  as  a  nalUty,  or  that 
tbe  same  may  be  rescinded,  but,  wlthont 
praying  a  specific  execution  of  the  con- 
tract between  himself  and  C.  B.  Hedges  as 
pDrchaser  at  said  sale,  he  merely  asks  that 
&  special  receiver  be  appointed  to  care  for 
tbe  property  and  collect  the  rents  nntU 
tftw  inlorlty  ot  tiw  liens  can  be  determined. 
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and  until  the  property  shall  ■  be  sold  by 
order  of  the  court.  Said  trustee  was  pro- 
ceeding. In  pursuance  of  the  request  ol  his 
cestui  que  tcaatt  to  make  sale  of  tbe  said 
real  estate  under  said  trust-deed  as  the 
property  of  Burton  Hedges,  and,  when  It 
was  knocked  oil  to  G.  B.  Hedges  at  a  sum 
sufficient  to  pay  off  and  discharge  said 
trust  debt,  the  said  purcbaserclalmed  that 
he  was  entitled  to  the  entire  purchase 
money,  and  refused  for  tbat  reason  to 
comply  with  the  terms  of  the  sale.  Un- 
der these  clrcumstances.lt  Ismanlfest  that 
the  trustee  still  retained  the  legal  title  to 
the  land  described  In  said  trust,  and  hag 
not  in  any  manner  released  said  trust  lien, 
but  still  had  the  right  to  look  to  the  land 
of  said  Burton  Hedges  for  satisfaction  of 
tbe 'debt  secured  In  said  deed  of  trust. 
This  being  the  case,  and  It  having  been 
alleged  tbat  said  Barton  Hedges  Is  ttaa 
owner  of  no  property  tbat  can  be  reached 
and  subjected  by  execution,  which  all^a- 
tlon  is  nut  contradicted  either  by  answer 
or  affidavit  filed  In  tbe  cause,  and  It  be- 
ing further  shown  by  the  allegations  of 
the  bill,  supported  by  affldavlts,  that  said 
Burton  Hedges  was  suffering  said  real  e^ 
tate  to  deteriorate  In  valoe  by  aUowtng 
the  fences  to  go  down,  and  that  bis  man- 
ner of  cultivating  tbe  same  was  wasteful 
and  destructive,  a  case  Is  presented  which 
would  authorise  tbe  appointment  of  a  re< 
ceiver  to  take  charge  of  tbe  property,  and 
to  rent  tbe  same,  and  receive  the  rents, 
until  sncta  time  as  the  piiorltles  of  the 
liens  asserted  conld  be  ascertained  and  de- 
termined. The  duty  of  the  trustee,  under 
these  circumstances,  is  plainly  defined  In 
2  Minor,  Inst.  p.  286,  where  It  is  said :  "  It 
Is  the  trustee  s  duty  to  forbear  to  sell, 
and  t(j  ask  the  aid  and  instructions  of  a 
court  of  equity.  In  all  cases  where  the 
amount  of  the  debt  is  unliquidated  or  in 
good  faith  dlspntod,  where  any  elond 
rests  upon  the  title,  where  a  reasonable 
price  cannot  be  obtained,  or  where,  for 
any  reason,  a  sale  Is  likely  to  be  accom- 
panied by  a  sacrifice  of  tbe  property, 
which,  at  the  cost  of  some  delay,  may  be 
obviated.**  Bryan  v.  Stump,  8  Grat.  247. 
It  may  be  true  that  the  d^endant  C.  B. 
Hedges  is  worth,  as  be  alleges,  five  or  six 
times  tbe  amount  of  the  plaintiff's  claim ; 
but  he  denies  tbat  he  is  liable  for  any  por- 
tion of  the  purchase  money,  or  that  said 
trustee  Is  entitled  to  receive  any  portion 
of  the  amount  he  bid  for  said  property, 
because,  as  he  asserts,  he  is  entitled  tn  tbe 
amount  by  reason  of  his  Judgment;  thus 
raising  a  qnewtlon  aa  to  the  priority  ot 
the  Hens  as  aforesaid,  tbe  determination 
of  which  question  Is  peculiarly  within  the 
province  of  a  court  of  equity;  and  during 
the  delay  occasioned  by  thedeterminatlon 
of  this  question  It  was  tbe  plain  duty  of 
the  court,  uoder  the  circumstances  of  the 
case,  to  appoint  a  receiver  to  take  charge 
of  the  property,  to  rent  the  same,  and 
receive  the  rents,  as  provided  Insaiddecrse 
complained  of.  For  these  reasons  we  are 
of  opinion  tbat  theconrt  below  committed 
no  error  In  tbe  appointment  of  tbe  re- 
ceiver, with  the  powers  and  authority 
conferred  upon  him  by  the  decree  com- 
plained ot,  and  said  decree  must  be  af- 
firmed, wltb  costs. 
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Brk'^steb     Hamilton  et  al. 
(Supreme  Court  of  Otorgic^  July  18, 1891.) 

JxatQMMirC  BT  DlFAULT  —  FlBASIKO  —  WaHT  OF 

VBKirioi.Tioir. 
A  note  for  a  stated  snin,  with  tntenstfrom 
naturitr,  provided  that,  If  placed  Itt  the  bauds 
oC  an  aUtwney  for  collection,  the  maker  would 
vaj  10  per  oent.  of  the  attorney's  fees,  and  that 
itmi^ht  be  assigned  without  DOtloe.  The  recited 
consideratloa  was  the  [^ce  of  oertcdn  machinery 
which  the  Tendoirs  had  sold  od  condition  that  the 
title  should  remain  la  them  till  the  purchase 
price  was  paid.  On  default,  the  vendor  could 
take  possession  of  the  maohineiTi  the  maker  to 
pay  all  damage  toe  snoh  default  and  waive  all 
equities.  Held,  that  where,  in  an  action  on  this 
note,  no  pleas  on  oath  or  aMrmatloa  were  filed, 
judgment  was  properly  rendered  for  the  payee, 
onder  Code  Ga.  1882,  (  5145,  which  provides  that 
"the  oourt  shall  render  Jadgmeot  withou};  the 
verdict  of  a  jury,  in  all  oivil  cases  founded  on 
unconditional  contracts  in  writing,  where  an  Is- 
suable defense  is  not  filed  under  oath  or  affirma- 
tion." 

Error  from  enperlor  conrt.  Polk  coan- 
ty;  JoBN  W.  Maddox,  Judge. 

Action  by  Uamllton  &  Co.  aRalost  R.  B. 
BrewBter,  on  two  notes.  Jndgment  tor 

Slaintifto.  Defendant  brings  error.  Al- 
rmed. 

The  (olluwing  Is  the  oflflclal  report: 
Hamilton  &  Co.  sued  Breweter  on  two 
protnlfieory  notea.  Before  the  laat  day  of 
the  appearajice  term  of  the  case  defendant 
appeared,  and  filed  the  plea  of  the  general 
tsBiie.  The  appearance  docket  was  not 
called  for  the  term  to  which  ths  case  was 
filed,  and  no  entry  of  default  was  made. 
The  names  of  counsel  were  marked  op- 

Iioslte  d^eudant's  name  in  the  case  on  the 
BBue  docket.  At  the  trial  term,  on  Aa- 
guat  22,  defendant,  by  his  counsel, 

filed  an  amendment,  which  amendment 
was  a  plea  of  partial  payment.  On  the 
last-named  day  the  Judge  presiding,  on 
motion  of  plaintiffs'  counsel  and  over  ob- 
jection of  defendant's  counsel,  before  the 
case  was  regularly  reached  on  the  dock- 
et, called  it  up  for  the  purpose  of  entering 
jndiEment  therein  as  In  default.  Defend- 
ant was  not  present  when  the  case  was 
so  called  or  during  the  trial  of  the  case, 
but  resides  within  the  limits  of  the  conn- 
ty.  at  a  place  connet-ted  by  railroad  with 
the  connty-slta,  and  tJie  conrt  gave  de- 
fendant's counsel  a  day  to  srad  for  him 
before  entering  the  Jodgmeot  hereafter  to 
be  mentioned,  which  Judgment  was  en- 
tered up  on  the  —  day  of  the  term,  which 
had  been  held  for  two  weeks.  The  court 
dismissed  both  of  the  pleas,  outhe  ground 
that  they  were  not  verified  by  the  oath 
of  defendant.  PlalntlKs  Introduced  the 
notes  sued  on,  and  the  court  thereupon 
entered  up  Judgment  as  In  cases  of  default 
upon  unconditional  contracts  In  writing. 
Defendant  excepted,  and  says  that  the 
Judgment  was  Illegal,  In  that  the  case 
was  based  on  a  conditional  contract,  and 
In  that  It  was  rendered  in  a  case  which 
was  taken  up  oat  of  Its  order  on  the  dock- 
et, and  which  was  not  In  default,  and  not 
■o  marked  on  the  docket.  Defendant  al- 
so excepted  to  the  ruling  of  the  court  In 
striking  out  the  pleas,  and  says  that  they 
presented  an  Issuable  defense,  and  it  was 
not  necessary  that  they  should  be  verified 
by  the  oath  of  defendant,  because  the  debt 


sued  on  was  not  an  unconditional  coo* 
tract  in  writing.  These  notes  were  each 
signed  by  Brewster,  and  each  payable  to 
the  order  of  Battey  &  Hamilton.  Thqy 
were  each  for  9145,  with  Interest  from  ma- 
turity. -  Each  provided  that  if,  after  ma- 
turity^ it  was  placed  In  the  bands  of  ao 
attorney  for  collection,  the  maker  agreed 
to  pay  10  percent,  upon  the  amount  doe 
for  attorney's  fees,  and  that  It  might  be 
transferred  or  assigned  without  notice. 
Each  recited  that  its  consideration  was 
the  purchase  money  of  a  gin,  feeder,  and 
condenser,  the  vendors  selling  and  deliver 
log  said  property  with  the  condition  that 
the  title  thereto  was  to  remain  in  them 
until  the  purchase  price  should  be  paid  Ui 
full  and  all  expenses  on  account  of  the 
sale;  that  It  default  was  made  In  the  pay- 
ment of  the  Indebtedness,  or  any  part 
thereof,  the  said  firm,  as  survivors,  attor- 
ney, agent,  or  assigns,  at  any  time  might 
take  possesaion  oT  the  property,  or  an/ 
part  thereof,  and.  If  any  part  of  the  pur> 
chase  money  were  paid  before  this  was 
done,  the  firm  or  their  assigns  might  sell 
the  property  at  public  or  private  sale,  at 
such  prices  and  on  eucb  terms  as  tbey 
might  deem  adrlsable;  and  the  maker 
the  note  bound  himself  to  pay  cUl  loss  or 
damage  which  might  be  caused  by  bis 
failure  to  pay  the  indebtedness  when  due, 
and  waived  any  equities  he  might  hare, 
and  directed  that  the  property  be  sold  to 
ascertain  what  loss  or  damage  had  been 
sustained.  One  of  these  notes  contained 
credits,  and  each  contained  an  entry  of 
transfer  by  Battey  &  Hamilton  to  Hamil- 
ton &Co. 

Blunee  A  iVoj'as,  for  plalntllT  In  error. 
Joys',  ^ompaOB,  tor  defendants  In  emv. 

Pbb  Cobiau.  This  case  Is  controlled, 
with  reference  to  attorney's  fees,  by  Col» 
man  v.  made,  75  Ga.  61 ;  and  as  to  other 
question,  by  Craig  v.  Herring,  80  Ga 
709,  6  S.  E.  Bep.  Mosely  v.  Walker,  M 
Oa.  274,  10  S.  K.  Kep.  028,  and  caaes  dtad. 

Judgment  affirmed. 


Woods  et  al.  v.  Cramer  et  al. 

(Sv/preme  Court  <^  South  CaavUna.   Sept  SB* 
188L> 

Sales— RsmsAL  -to  Acoipt— DAiueis— bront 
X.  Where  the  purchaser  of  grain  by  sample 
after  refusing  to  acoept  on  tbe  Kround  uiat  it  was 
not  up  to  sample,  agrees  to  acoept  It  without  taj 
new  arrangement  as  to  price,  he  becomes  lisbls 
for  the  contract  prloe,  and,  it  he  afterwards  falls 
to  accept,  and  the  seller  has  to  sell  the  mlv  st 
auction,  he  la  liable  to  the  seller  for  the  differeaet 
between  the  contraot  price  and  the  mice  teallssd 
at  suob  sale,  together  with  oosts  of  storage  sad 
other  expensea  necessitated  hij  hta  faUare  lo  ae- 
oepL 

S.  In  suoh  Botion,  plaintiffs  are  entitled  to  la- 
terest  on  the  amount  fixed  as  themeason  otiMm- 
ages,  and  it  may  be  incorporated  In  the  aggrflpts 
■um  of  damages  found. 

8.  In  on  action  for  breadh  of  aoontraiH  to  a» 
oept  grain  which  plaintifEs  sold  defoadaBta,  aa4 
whi<m  defendants  refused  to  aooept  because  aot 
ap  to  sample,  but  whltdi  they  did  afterwards  ac- 
cept, an  exception  that  the  court  chaiged  tut 
the  measure  of  damt^ces  was  the  difference  be- 
tween the  contract  price  and  the  net  orooeeds  rt> 
allsed  by  plaintifEs  at  ao  anotlon  aue,  whcnai 
it  abonm  uvs  been  ths  difflarenoe  balwsw  m* 
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oet  proeeefls  and  the  price  at  the  time  of  such 
■cceptanoe,  eonld  not  be  snsUined,  even  if  well 
taken.  If  defeodantB  offered  no  proof  of  the  price 
of  iQCli  Kraln  at  the  time  of  acceptance. 

Appeal  from  common  pleas  circuit  court 
of  CbarleBton  cooaty;  Frabrr,  Judge. 

Action  by  Robert  J.  Woods  and  another 
af^ainst  Adolph  F.  C.  Cramer  and  another, 
to  recover  the  difference  between  the  con- 
tract price  of  oats  sold  defendants  by 
plaintiffs,  bnt  which  defendants  failed  to 
accept,  and  the  price  at  which  plaintiffs 
afterwards  sold  the  same  at  aaction. 
Judgment  for  plalutlffB.  Defendant*  ap> 
peal.  AfBrmed. 

The  charge  of  the  court,  and  defendant!* 
exceptions  thereto,  were  as  follows: 

"  This  te  an  action  to  recover  damages 
which  the  plaintiffs  allege  they  have  sus- 
tained by  breach  of  a  contract.  The  con- 
tract is  alleged  to  be  fur  theeale  of  certain 
car-loads  of  oats  aald  tu  have  been  sold 
by  sample.  The  qnestion  for  you  Is 
whether  those  soods  came  up  to  sample, 
ur  whether,  If  they  did  not  come  up  to 
sample,  he  nevertheless  accepted  them. 
If  he  accepted  them,  notwithstanding 
that  they  did  not  come  up  to  sample,  he 
Is  liable  to  take  them  and  liable  tor  the 
damages.  The  amount  sued  for  is  the 
dIfferencR  between  the  amount  which  the 
oats  sold  for  originally  and  the  amount 
they  sold  for  at  auction,  together  with  the 
ntpeDses.  That  Is  the  case  b^ore  yon, 
and  J  propose  now  to  charge  you  upon 
these  requeetH  to  charge,  and  to  conflae 
myself  to  them.  The  plaintiffs  request 
me  to  charge:  '(1)  This  Is  an  action 
brought  to  recover  damages  for  the 
breach  of  two  contracts  made  by  Kracke 
ftJansaen,  as  brokers  of  the  plalotlffa, 
tor  the  delivery  of  certain  rust-proof  oats, 
and.  If  the  jury  believe  that  the  plaintiffs 
tendered  to  the  defendants  the  oats  re- 
quired by  sample,  and  the  defendants  re- 
fused to  accept  the  same,  then  the  plain- 
tiffs are  entitled  to  recover  the  loss  sas- 
tainpd  by  them.*  I  think  that  is  correct. 
*(21  The  measure  of  damages  in  case 
the  Jury  find  for  the  plaintiffs  la  the  differ^ 
pnce  between  the  contract  price  and  the 
price  for  which  the  goods  were  afterwards 
sold,  and  also  all  charges  attending  said 
■ale  and  storage,  and  other  expenses  after 
the  goods  should  have  been  received  by 
the  d(4endants,  and  before  the  sale.'  I 
think  that  Is  right.  '(8)  In  a  contract 
for  sale  for  the  price  of  950.  or  upwards, 
made  by  brokers,  to  satisfy  the  statute 
of  frauds,  the  memoraudam  must  be  In 
writing,  and  may  be  proved  by  a  note  of 
sale  handed  by  the  brokers  tu  the  seller, 
and  a  note  of  purchase  handed  by  the 
brokers  to  the  buyer,  and,  therefore,  both 
the  letters  of  Kracke  &  .lanssen  to  the 
plalnttth  and  defendants  In  this  case  are 
evidence  of  the  contract.'  I  charge  you 
that.  *(4)  It  is  a  question  for  th»  jury 
whether  the  oats  shipped  by  the  plaintiffs 
to  Charleston  were  accepted  by  thedefend- 
ants  on  the  18th  day  of  October,  1886,  and 
If  the  same  were  then  accepted,  they 
must  find  for  the  plaintiffs.*  There  mast 
bave  been  an  acceptance,  not  merely  an 
agreement  to  accept.  An  acceptance  must 
be  Bome  «cercfse  of  ownership,  and  some 
definite  action  to  show  that  they  were 


accepted.  If  the  Jury  come  to  the  eonda- 
slon  that  there  was  only  an  agreement  to 
accept,  then  that  agreement  to  accept, 
in  order  to  amount  tu  a  new  contract, 
must  be  evidenced  either  by  writing,  or 
be  accompanied  by  all  the  evidence  and 
formalities  which  are  necessary  to  create 
an  original  contract.  Bnt,  If  there  was 
an  actual  acceptance,  that  would  alter 
the  ease.  If  the  goods  were  In  a  house, 
and  a  man  takes  the  key,  that  would  be 
an  acceptance.  To  take  possession  of  a 
watch,  a  man  wonid  have  to  take  the 
watch  in  his  hand.  To  take  possession 
of  a  horse,  he  would  have  to  turn  blm 
Into  bis  lot,  or  take  the  bridle,  or  have 
blm  hitched  somewhere.  Acceptance  Is 
taking  possession  and  control  of  proper- 
ty. 'Qnestion,  by  a  Jnror:  Suppose  Mr. 
Blohme,  in  his  office  on  the  13th  October, 
told  Miller  he  wonld  take  the  drafts  up, 
wasn't  that  tantamount  to  an  ucceptanceT 
By  the  Court:  I  don't  think  It  would, 
unless  he  was  bound  to  take  them  be- 
cause they  were  up  to  sample.  If  he  told 
the  agent,  **I  will  take  the  goods;  yon  go 
away,"— that  would  be  tantamount  to 
his  accepting  It.  But  an  agreement  to 
accept  la  not  an  acceptance.'  The  defend- 
ants osk  me  to  charge:  '{1)  That,  where 
goods  are  sold  by  pampte,  the  seller  la  held 
tu  warrant  that  the  goods  shall  corre- 
spond with  the  sample,  both  In  kind  and 
quality.*  r  charge  you  that.  '(V)  That, 
where  one  has  a  general  agency  to  sell  goods 
for  another,  he  may  sell  by  sample,  and 
this  Is  a  warranty  that  the  goods  shall 
come  up  to  the  sample,  binding  on  the 
principal.*  I  charge  you  that  In  that 
shape.  *(8)  Under  the  contract  offered  In 
evidence  In  this  case,  the  driendants  were 
not  required  to  nott^  the  plaintiffs  of 
their  refusal  of  the  oats;  notice  to  their 
agents,  Kracke  &  Janssen,  was  sufHcIent.* 
That  Is  correct.  '(41  That,  under  the 
contract  in  this  case,  the  rise  or  fall  of 
oats  is  immaterial,  and  should  not  hecon- 
sidered  by  the  Jury.'  I  think  it  is  Imma- 
terial whether  the  oats  rose  or  felt  In  the 
market.  The  question  Is,  did  the  parties 
fnlflll  their  contract?  A  mere  agreement 
to  accept  the  oats,  without  some  act 
amounting  either  to  symbolical  or  actual 
possession,  would  not  be  acceptance.  If 
he  pat  the  plaintiffH  lu  position  to  be  in- 
jured by  saying,  *  I  will  take  the  goods, 
yon  go  off,*  then  be  would  be  (fstoppcd 
from  saying  he  had  not  accepted  them. 
'Question,  by  Mr.  Bulst;  Will  your  honor 
charge  the  Jury  on  the  matter  of  interest? 
By  the  Court:  I  think  the  plaintiffs 
would  he  entitled  to  Interest,  If  yon  find 
for  the  plaintiffs.*  * 

Defendants'  exceptions  to  the  charge 
were  as  follows : 

'^Flrat.  Because  his  honor  erred  In  say- 
ing to  them :  *  The  question  for  yon  Is 
whether  these  goods  came  up  to  sample, 
or  whether,  if  they  did  not  come  up  to 
sample,  he  nevertheless  accepted  them.' 
The  Judge  thus  changes  the  iasaes  from 
those  made  by  the  parties  themselves ;  the 
plaintiffs'  case  being  that  the  goods  were 
not  accepted,  but  that  they  did  come  up 
to  contract,  and  should  have  been  accept- 
ed; also,  that  there  was  an  agreement  to 
accept,  which  was  not  periormed ;  and  so 
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the  Jury  were  prevented  from  properly  con- 
BlderiDg  and  paaelug  upon  the  real  Isauea 
In  the  cause,  or  were  misled  as  to  the 
same.  Second.  Because  tabs  honor  erred  in 
charging  that,  'It  he  accepted  them,  not^ 
withstandlDK  that  they  did  not  come  up 
to  sample,  be  is  liable  to  take  them  and 
liable  for  the  damaj^es.*  ia)  For  that 
the  ezprasHioD  '  liable  for  the  damages,*  in 
the  connection  in  which  It  occurs,  means 
the  damages  sued  fur. — that  Is,  the  differ- 
ence between  the  amouot  which  the  oats 
sold  lor  originally  and  the  net  amount 
that  they  brought  on  the  resale;  whereas, 
if  the  oats  were  accepted,  yet.  If  they  did 
not  come  up  to  sample,  the  damages 
would  be  the  difference  between  the  real 
Talue  of  the  oats  at  the  time  of  accept- 
ance and  the  net  omount  realized  by 

f>lAlntifla  upon  the  resale.  (A)  For  that 
n  so  charging  the  defendants  were  pre- 
eluded  from  any  benefit  of  this  defense, 
that  the  goods  did  not  come  up  to  sam- 
ple, in  the  ereut  that  the  Jury  should  con- 
sider tha  t  they  had  accepted  them ;  where- 
as, notwithstanding  such  acceptance,  dam- 
ages for  the  breach  of  the  warranty  of 
quality  In  the  sale  by  sample,  was  a  prop- 
er subject  tor  consideration  and  allowance 
by- the  jai7<  (e)  For  that  in  so  charging 
the  Judge  fmpllea  adistlnction  between  an 
acceptance  and  a  taking  of  the  goods; 
whereas,  if  there  was  an  acceptance,  the 
title  passed  and  the  goods  were  taken; 
and  as  said  charge  was  calculated  to  mis- 
lead the  jury  in  flndlng  whether  or  not 
there  was  an  acceptance,  (tf)  For  that 
In  BO  chars^ng  the  Judge  drew  a  distinc- 
tion between  an  acceptance  and  the  tak- 
ing of  the  goods,  which  was  calculated  to 
mislead  the  Jury,  Inasmuch  as  an  accept- 
ance involves  the  ownership  and  custody 
of  the  goods,  and  to  suggest  that  there 
might  be  an  acceptance  without  the  con- 
trol and  custod.T  of  the  goods  was  calcu- 
lated to  prevent  the  Jury  from  considering 
the  acts  of  plaintiffs  in  maintaining  con- 
trol and  cnstody  of  the  goods,  and  resell- 
ing the  same,  upon  the  qnestlon  whether 
or  not  there  was  an  acceptance.  Third. 
Because  bis  honor  erred  in  charging  that 
'  the  measure  uf  damages.  In  case  the  Jury 
find  for  the  plaintiffs.  Is  the  difference  be- 
tween the  contract  price  and  the  price  for 
which  thegouds  were  afterwards  sold,  and 
also  all  charges,'  etc.  (a)  For  that  such 
charge  was  erroneous  In  case  the  Jury 
should  have  found  that  the  oats  were  not 
up  to  sample,  but  that  defendants  had  ac- 
cepted them,  in  which  case  they  might 
have  found  for  plaintiffs.  If  the  appllcallon 
of  the  measure  of  damages  required  it. 
and  the  measure  of  damages  In  such  case 
would  havebeen  the  difference  between  the 
value  of  the  goods  so  falling  below  sample 
at  the  time  of  acceptance  and  the  net 
amount  realized  by  vendors  on  resale, 
(h)  For  that  said  charge  withdrew  from 
the  Jury  all  consideration  of  damage  to 
defendants  upon  a  breach  of  the  warranty 
implied  In  the  sale  by  sample,  in  the  case 
of  the  acceptance  of  the  goods  by  the  de- 
fendants. Foarth.  Because  hiahonorerred 
In  chargInK  upon  the  fourth  inatructlou 
prayed  for  hy  plaintlfla  in  auch  manner  as 
to  approve  the  said  Inatructlon,  subject 
only  to  bis  explanation  of  the  meaning  of 


acceptance;  whereas,  even  If  the  goods 
were  accepted  by  defendants,  it  did  not 
follow  that  plalntitia  mnst  recover,  for.  If 
they  were  not  op  to  sample,  the  difference 
in  value  between  them  and  the  contract 
price  would  have  been  a  good  otTset,  and 
In  this  case  might  have  prevented  any  re- 
covery by  plaintiffs  at  all.  Fifth.  Because 
his  honor  erred  In  charging,  *if  hetold  the 
agent,"!  will  take  the  goods;  you  go 
away,"— that  would  be  tantamount  to 
bla  accepting  it;*  whereas,  an  acceptance 
could  only  have  been  made  by  taking  con- 
trol of  the  property,  and  said  charge  was 
calculated  to  prevent  the  Jury  from  conald- 
ering,  upon  the  question  of  acceptance, 
the  force  and  effect  of  plaintiffs*  own  nlle- 
gatluna.and  provea  that  defendants  never 
accepted,  but  that  plaintiffs  stored  and  re- 
sold the  good^.  Further,  that,  considered 
as  an  agreement  to  accept,  such  words  do 
not  amonnt  to  a  valid  agreement  to  ac- 
cept. Sixth.  Because  his  honor  erred  la 
charging  that, '  11  he  put  the  plaintiffs  Id 
position  to  be  Injured  by  aaylng,  "  I  wIU 
take  the  goods:  you  go  off," — then  he 
would  be  estopped  from  saying  he  had 
not  accepted  them ;  *  for  that  such  a  state 
of  facts  presents  an  entlrdy  different  case 
from  a  case  of  acceptance.  Seventh.  Be- 
cause hlahonor  erred  in  charging  that  the 
plaintiffs  would  be  entitled  to  interest." 

Slmona  &  Ca.ppelma.nn  and  J.  Barke, 
for  appellants.  Bulut  A  Batat  and  Jobfi 
WittgatCt  lor  respondents. 

McIvBB,  J.  This  was  an  action  to  re- 
cover damages  for  breach  of  contract. 
The  plaintiffs  claim  that  on  the  11th  of 
September.  1S86,  through  the  brokers* 
Kracke  &  Jansaen,  mentioned  in  the  com- 
plaint, tJiey  made  a  contract  with  defend- 
ants for  the  sale  and  delivery  to  them  of 
10  car-loads  of  oats,  according  to  the 
sample  theu  delivered  to  them,  at  the 
price  ot  55  ceots  per  bushel;  that  the  10 
carloads  of  oats,  corresponding  with  said 
sample,  were  forwarded  to  defendants  In 
Charleston,  and  tendered  to  them,  who 
thereupon  accepted  and  paid  for  three 
car-loads,  but  refused  to  accept  and  pay 
fur  the  other  seven  car-loads:  that  on  the 
15th  of  September.  1886,  plaintiffs  made 
another  contract  with  defendants, 
through  said  brokers,  for  the  sale  of  three 
car-loads  of  oats,  according  to  the  sample 
furnished,  at  the  price  of  513k  cenui  per 
bushel,  and  that  aald  three  car-loads  were 
forwarded  to  defendanta  in  Charleston, 
and  tendered  to  them,  who  thereupon 
accepted  and  paid  for  one  of  tha  car- 
loads, but  refused  to  accept  and  pay  for 
the  other  two  car-loads:  that  thereafter, 
on  the  18th  of  October,  1886,  the  said 
nine  car-loads  of  oats  which  had  pre- 
viously been  rejected  by  defendants  were 
again  tendered  to  them,  and  the  defend- 
ants thereupon  agreed  to  accept  and  pay 
for  the  same  according  to  the  terras  of 
said  contracts,  but  that,  notwithstand- 
ing such  agreement,  the  defendants  whol- 
ly neglected  and  retaaed  to  comply  with 
the  same;  that.  In  consequence  of  aald  r&^ 
fuaal,  on  the  4th  of  December.  1888,  after 
due  notice  to  defendants,  and  after  dot 
advertisement,  the  said  nine  car-loads  ol 
oats  were  sold  at  public  aoctlon.  at  tbs 
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risk  of  d^cttdaiits,  for  a  sum  ranch  less 
than  the  contract  price,  and  the  plaintiffs 
claim  an  their  damagies  the  diflerence  be- 
tweensald  buui  and  the  contract  price,  to- 
srether  with  the  expeneee  of  sale  and  stor- 
age. The  defendants,  in  their  answer,  ad- 
mit the  contracts  for  the  sale  of  the  oata, 
the  tender  of  the  same,  the  acceptance  of  a 
portion  of  each  lot,  and  tiie  refnaa)  to  ac- 
cept and  pay  for  the  balance,  which  was 
done  hecanse  they  allege  that  the  rejected 
earJoada  did  not  correspond  with  the 
ssmples  furnished,  bot  were  much  Inferior 
lu  grad«;  but  they  deny  tlie  alleKatlon 
that  they  had  agreed,  on  the  18th  uf  Octo- 
ber. 1886,  to  accept  and  pay  for  the  oats 
previously  rejected,  and  they  deny  any 
knowledge  or  tntormatlon  anffldent  to 
form  a  bell^  as  to  the  allege  tlona  In  refer- 
ence to  the  sale  of  the  reJectPd  oats  at 
pabllc  aoctlon  at  their  risk.  While  them 
was  a  conflict  of  testimony  as  tu  some  of 
tlie  facts  involred.  which  will  bemorespe- 
clScally  stated  hereinafter,  there  seems  to 
have  been  no  dispnte  that  the  oata  were 
doly  shipped  by  plaintiffs,  and  reached 
Cbarieston  by  rati  in  due  course  of  trans* 
portatlon,  when  they  were  examined  by 
defendants,  and  a  portion  thereof  reject- 
cd,  as  above  stated,  of  which  due  notice 
was  given  to  the  said  brokers;  nor  la 
there  any  dispute  that  after  all  negutla< 
tloDs  for  the  settlement  of  the  matter  had 
failed,  that  the  rejected  oats,  after  due 
notice  to  defendants,  and  after  advertise- 
ment in  thepnbllcprlnts.  wereaold  at  pub- 
lic auction  lor  the  amoQut  stated  in  the 
complaint,  and  that  the  difference  be- 
tween the  amount  realised  at  such  sale, 
tuffetber  with  the  costs  and  expenses, 
and  the  contract  price,  are  correctly  stat- 
ed  in  the  complaint.  It  seems  that,  when 
plaintlOii  learned  that  defendants  bad 
declined  to  accept  a  portion  of  the 
oats,  tbey  sent  their  confidential  clerk  or 
agent  to  Charleston,  to  inquire  Into  the 
matter,  who  reached  that  city  on  the  9th 
ol  October,  1886,  but  was  unable  to  pro- 
care  an  interview  with  defendants  until 
the  13th  of  that  month.  As  to  what  oc- 
curred at  that  interview  there  is  a  direct 
conflict  of  testimony,— the  testimony  on 
tbepart*ot  plaintiffs  being  that  defend- 
ants then  agreed  to  accept  and  pay  for 
the  uats  according  to  the  terms  of  the 
contracts,  and  that  plalntttfa'  agent,  re- 
lying npun  that  agreement,  Immediately 
Ktt  Charleston,  understanding  tbHt  the 
drafts  drawn  by  plaintiffs  on  the  defend- 
ants  would  be  paid  un  the  next  day;  but 
the  testimony  on  the  part  of  the  defend- 
ants Is  directly  the  reverse,  they  denying 
that  an}  such  agreement  was  made,  or 
anvBuch  nnderstandlne  entered  Into.  The 
plaiDtltfd,  being  notified  that  the  drafts 
were  not  paid,  again  sent  their  agent  to 
Charleston,  who,  after  remaining  there 
some  time  engaged  in  a  fruitless  effort  to 
settle  the  matter,  had  the  oats  advertised 
and  sold,  as  above  stated. 

Thp  cba:^  of  bis  honor.  Judge  Fraser, 
belore  whom  the  case  was  tried.  Is  very 
Md,  and  seems  to  be  set  out  fully  In  the 
case,  and  should,  together  with  defend- 
ants*  exceptions,  be  incorporated  In  the 
report  of  the  case.  The  Jury  found  a  ver- 
dict in  favor  of  the  plaintiffs  lor  the  differ- 


ence in  the  contract  price  of  the  oats  and 
the  amount  realised  at  the  aactlou  sale, 
after  deducting  therefrom  the  expenses; 
and.  Judgment  having  been  entered,  de- 
fendants appeal  upon  the  several  grounds 
set  out  In  the  record. 

The  charge  of  the  circuit  Judge  Is  very 
brief,  comprebeusive,  and  to  the  point, 
and,  BO  far  as  we  van  perceive,  is  free  from 
anyjust  exception.  Therecan  be  nodoubt 
that,  under  the  contracts,  the  making  of 
which  is  admitted,  the  real  question  for 
the  Jury  was  whether  the  goods  tendered 
came  up  to  the  samples  by  which  they  were 
sold ;  and  that  was  purely  a  question  of 
fact  for  the  Jury.  If  they  did,  there  can  be 
no  doubt  that  defendants  were  liable.  We 
think  there  to  aa  little  doubt  that,  even  U 
the  goods  did  not  In  fact  correspond  with 
the  sample,  yet  il  the  defendants  accepted 
them,  they  would  be  liable  for  the  con* 
tract  price;  fiir,  while  the  defendants 
would  have  bad  the  right  to  reject  the 
oats  If  tbey  did  not  substantially  corre- 
spond with  the  samples  by  which  tbey 
were  sold,  yet  If  they  nevertheless  chose 
to  accept  them,  that  would  be  a  waiver 
of  their  right  of  rejection,  and  they  wonld 
be  bound  to  perform  thelrcon  tract  to  pay 
the  stipulated  price.  Tbey  certainly  could 
not  take  the  oats,  after  they  bad  discov- 
ered, as  they  say,  that  they  did  not  come 
up  to  sample,  at  any  less  price  than  that 
stipulated  for  In  the  contracts,  (or  that 
would  be  allowing  them  tu  change  one 
of  the  essential  terms  of  the  contracts, 
without  the  consent  of  the  other  contract- 
ing party.  We  say  nothing  here  as  to 
what  would  be  the  effect  If  the  defect  in 
the  article  sold  was  discovered  alter  ac- 
ceptance, for  there  Is  nothing  in  the  testi- 
mony which  would  present  the  case  in 
that  aspect. 

If  the  defmidants  were  liable,  the  next  In- 
quiry would  be  aa  to  the  measure  of  dam- 
ages, which  the  Jury  were  Instrncted  was 
the  difference  between  the  contract'  price 
tind  the  amount  for  which  the  oats  were 
sold  at  auction,  less  the  expenses  of  sate 
and  storage.  This  was  undoubtedly  the 
correct  measure  of  the  damages,  for  that 
unanestionably  represented  the  amount 
of  the  loss  to  which  plaintiffs  were  subject- 
ed by  reason  of  the  failure  of  the  defend- 
ants to  comply  with  the  contracts.  If  the 
contract  had  been  fully  performed,  the 
plaintiffs  would  have  been  entitled  to  re- 
ceive, and  would  have  received,  theamount 
of  money  which  the  oats  at  the  contract 
price  would  have  brought,  and  of  course 
their  loss  Is  the  difference  between  that 
amount  and  the  amount  which  they  act- 
ually received,  tu-wit,  the  net  proceeds  of 
the  sale  at  auction,  after  deducting  the 
expenses  of  storage  to  which  they  had 
been  subjected  by  reason  of  the  failure  of 
the  defendants  to  i>er[orm  thetr  part  of 
the  contract.  This  seems  to  be  In  accord- 
ance with  the  well-settled  rulf>  of  law. 
BenJ.  Sales,  §  788;  tSandu  v.  Taylor.  6 
Johns.  !J95;  Jackson  v.  Watts.  1  McCord, 
288;  Millar  V.  UUlIard.  Cheves.  149;  Stack 
V.  Railroad  Co.,  lU  S.  C.  UU  The  general 
charge  of  the  circuit  Judge  was  iu  con- 
formity to  these  views,  and  alt  the  rest  of 
the  charge  was  simply  an  adoption  of  the 
sevawl  requests  to  charge  sabmltted  by 
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both  parties,  which.  In  the  mal|i,  eorered 
the  foregoinfi:  prlnclplm. 

In  tfaeexcHptionacompIalntts  made  that 
the  inlndB  of  tlie  Jury  were  diverted  from 
the  real  Itisue  In  the  case  by  what  was  said 
In  relation  to  tbe  acceptance  of  the  oats 
by  the  defendants,  and  a  good  deal  baa 
been  said  In  the  argument  as  to  the  differ- 
ence between  the  acceptance  and  actual 
receipt  of  an  article  allt^sed  to  have  been 
■old  In  a  case  like  this.  Inasmoch  as  there 
was  no  pFRtenae,  and  could  not  have 
been,  that  tbere  was  any  Invalidity  In 
either  of  tbe  contracts  under  tbe  statute 
ol  frauds,  (both  of  the  contracts  having 
been  In  writing.)  we  are  at  a  loss  to  ap- 
preciate much  that  baa  been  said  upon 
the  subject.  If  tbe  effort  bad  been  to  take 
the  case  ont  of  the  operation  of  the  stat- 
ute of  truods  by  showing  that  there  had 
been  both  an  acceptance  and  receipt  of  the 
floods  alleged  to  have  been  sold,  such  re- 
marks might  bave  been  quite  pertinent. 
Here,  however,  there  was  no  dispute  as  to 
the  making  or  the  validity  of  the  con- 
tracts which  He  at  tbe  foundation  of  this 
action,  and  the  only  question  was  wheth- 
er such  contracts  had  been  performed; 
and,  as  we  nnderstand  It,  all  that  was 
said  to  tbe  Jury  upon  the  subject  of  the 
oeceptance  by  the  defendants  of  the  oats 
shipped  to  them  by  the  plaintiffs  was  sim- 

f>1y  for  the  purpose  of  indlcatlns  to  the 
ury  that  the  acceptance  of  the  oats,  or  a 
declaration  to  that  effect,  whereby  the 
plalntltb  were  misled  to  their  prejadice, 
would  be  a  circumstance  to  be  considered 
In  determining  whether  the  defendants 
had  not  thereby  admitted  that  the  goods 
sold  were  up  to  the  sample  by  which  they 
were  sold.  The  exception  to  the  measure 
of  damages  given  to  tbe  Jury  by  the  dr* 
cult  Jadge,  In  which  It  Is  contended  that 
tlie  defendants,  even  If  they  accepted  the 
goods  notwithstanding  they  were  not  np 
to  sample,  would  only  be  liable  for  the 
difference  between  the  market  value  of  the 
goods  BO  falling  below  tbe  sample  at  the 
time  of  the  acceptance  and  tbe  net  amount 
realised  by  tbe  sale  at  auction,  cannot  be 
Bostalned,  not  only  for  the  reason,  as 
above  indicated,  that  this  would  be  allow- 
ing one  of  the  parties  to  a  contract  to 
change  one  of  Its  essential  terms  without 
the  consent  of  the  other,  hot  also  for  the 
further  reason  that  the  defendants  fur- 
nished no  testimony  for  the  application  of 
such  a  measure  of  damages,  as  they  of- 
fered no  evidence  as  to  tbe  market  value 
of  such  defective  oats  as  they  claimed  the 
rejected  oats  to  be;  and,  on  tbe  contrary, 
by  their  objection  to  tbe  seventh  inter- 
rogatory propounded  to  R.  J.  Woods, 
which  WHS  sustained,  they  expressly  ad- 
mitted the  correctness  of  the  measure  of 
damegeB  applied  by  the  circuit  Judge. 

The  only  remaining  inquiry  is  whether 
there  was  any  error  un  the  part  of  the  cir- 
cuit Judge  in  Instructing  the  Jury  that.  If 
they  found  for  the  plalntilfs.  they  would 
be  entitled  to  interest  on  the  amount  fixed 
as  tbe  measure  of  the  damages.  That 
tbere  was  no  error  In  this  luetructlnn  may 
be  Been  by  refefence  to  tbe  cases  of  Davis  v, 
Bichardson'sEx'rs.l  Bay, 105;  Prlcev.  Jus- 
trube,  Harp.  Ill;  and  Wilson  v.  Railroad 
Co.,  16  8.  C.  582,  cited  by  counsel  for  re- 


spondents, to  which  may  be  added  Black- 
wood Leman,  Harp.  219;  Wolfe  v. 
Sharp,  10  Rich.  Lai^.  64;  and  ICyle  v.  Rail- 
road Co.,  Id.  882.  See,  also.  Goddard  r. 
Bolow,  1  Nott.  McC.  4S;  Holmn  v.  Mla- 
roon.  1  Tread.  Const.  21;  Anernm  r. 
Slone,  2  Speer.  6M, — where  the  question  io 
what  cases  interest  Is  recoverable  la  tally 
discussed,  and  where  the  dlstlnetlon  be- 
tween a  flndlDg  of  interest  e«  aomiae  sod 
Incorporating  the  Interest  In  tbe  aggre- 
gate sum  of  damages  found,  as  seems  to 
have  been  done  In  tbe  present  case,  Is  dis- 
cussed and  recogntced.  The  Jodgment  of 
this  court  Is  that  tbe  ladgmoit  otUiedr^ 
CDlteoart  be  affirmed. 

MoOoWAN,  J.,  floncnro. 


Cdbtis  t.  Rbnnbrsr  et  a/. 

(Aiprmu  Oomt  of  South  CoroKno.  Sept  ISk 
^  1891.) 

MosTSAOifr— Dnunoir  or  Idsx— Bmor  <»  As* 

SiaKUBNT— FoaSCLOaUU— JonGMBNT  OK  BOSD 

_Tax-Sai.b. 

1.  Qen.  St  B.  a  1683,  f  1831.  passed  In  1879, 
provides  that  no  mortgage,  Judgmant,  decree, 
or  other  lien  on  real  estate  Bball  cooHtitnte  a 
lien  on  any  real  estate  after  the  lapse  of  20  years 
from  the  date  of  the  creation  of  tbe  same,  pro- 
vided that,  if  the  holder  thereof  shall,  at  any 
time  dnrlnif  the  oontlnuanoe  of  aaoh  lien,  caoM 
to  be  recorded  upon  the  reourd  of  sooh  mortgage, 
eto.,  or  file  with  the  reoord  thereof,  a  *'w)ta  of 
some  payment  on  aooount,*  or  some  written 
"acknowledgment  of  the  debt."  such  mortgage, 
etc.,  shall  continue  to  be  a  lien  for  30  years 
from  the  date  of  the  reoord  of  such  payment  or 
acknowledgment.  Beld,  that  the  recording  of 
an  assignmoit  of  a  mortgage  before  tbe  expira- 
tion of  the  90  yean  was  neittier  a  ■*nota  of  soma 
payment  on  aoooont, "  or  an  "acknowledgment  of 
the  debt, "  within  t£e  statute. 

a.  Such  section  does  not  apply  to  mortgage 
exeonted  prior  to  its  passage.  Heory  t.  Henry.  81 
S.  C.  1.  9  8.  E.  Rep.  728.  distinguished. 

a  The  fact  that  the  obligee  on  a  bond  se- 
cured  by  a  mortgage  has  recovered  Jadgment  on 
the  bona  doea  not  invalidate  a  snbseqoeut  lodg- 
ment in  his  faror  fOTOcloslog  the  mortgage, 
where  the  mortgagor  failed  to  Interpose  theprioc 
judgmeQl  as  a  defense;  and  the  ludgment  ol 
foreolosure  constitutes  a  valid  lien  fnya  Its  ren- 
dition upon  the  property  of  the  mortgagor. 

4.  The  laws  relatire  to  the  sale  or  land  tor 
delinquent  taxes  In  South  Carolina  in  1877  re- 
qnired  the  issuanoe  of  an'  enontlon  against  the 
perBonal  property  of  a  defaalting  tax-payer,  and 
a  return  ol  miUa  bona,  as  an  essenual  prereq- 
uisite of  the  sale  of  land.  Bbaugh  t.  Hiulinu, 
(a.  C.)  18  B.  B.  Bq^  618,  followed. 

Appeal  from  common  pleas  circuit  eoort 
of  Charleston  county;  Fraser,  Judge. 

Action  by  J.  Alice  CnrtlB  against  Loaisa 
E,  Renneker,T.  W.  Bacot,  aaslgnee  of  John 
U.  Benneker,  and  others,  to  establish  the 
priority  of  certain  liens  upon  the  proceeds 
of  a  sale  of  land.  Judgment  for  certain 
defendants.  Platntllt  and  defendant  T.  W. 
Bacot  appeal.  Reversed  In  part,  and  af- 
firmed in  part.  Following  are  the  mas- 
ter's reports : 

"PIHST  BEPOHT  OP  HASTEH. 

"By  order  of  his  honor.  Judge  Nortox. 
aied  12th  June,  1888.  this  case  was  referred 
to  me  to  hear  and  determine  all  the  1^ 
sues  ther^n,  and  to  report  mycondasions 
thsreon,  with  leave  to  report  any  qieelal 
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matter.  I  have  been  attended  by  ttae  bo- 
lldtora  ol  the  parties,  and  have  taken  tee- 
tlmottyt  beretnalter  stated.  Tbe  origi- 
nal complaint  (filed  15th  March,  1888)  was 
for  the  fonecloanre  ol  a  mortgafce  of  a  lot 
ol  land  and  bnildtngs  at  the  south-eaHt 
corner  of  King  and  Qneen  streets,  in  the 
dty  of  Charleeton.  The  aald  mortgage  ts 
dated  271Ai  March,  18B7,  and  was  given  by 
JubD  H.  Renneker  and  Adam  B.  Olorer  to 
L.  £.  Amslnck  ft  Co.,  to  aecnre  their  Joint 
and  several  bond  conditioned  for  the  pay- 
ment of  93.084.88.  A  payment  of  fl.600 
having  been  made  on  said  bond  and  mort- 
gage on  7th  April,  1868,  the  said  bond  and 
mortgage  were,  on  6th  Janunry,  1882,  as- 
signed by  L.  E.  Amslnck  &  Co.  to  J  obn  H. 
Benneker,  (then  John  H.  Renneker,  Jr.,) 
and  on  9th  January,  1882,  assigned  by  the 
said  John  U.  Renneker,  Jr.,  to  the  plain- 
tiff. J.  Alice  Curtis. 

"The  complaint  states  the  deaths  of 
John  H.  R«nineker  and  Adam  B.  Glover, 
and  the  devolution'  of  title.  Joseph  W. 
Barrlsson.  who  recovered  Judgment  16th 
July,  1869,  against  Annie  B.  Glover,  as  ad- 
ministratrix of  Adam  B.  Glover,  and  Will- 
iam £.  Butler,  as  executor  of  Hannah 
Enston,  whorecovered  Jndgment  16th  May, 
1872,  (decree  enrolled  15th  July,  1881.) 
against  John  H.  Renneker;  and  John  H. 
Benneker,  Jr.,  claiming  a  ilen  under  deed 
from  the  city  conndl  of  Charleston,  (dated 
19tb  January,  1882.) — were  made  parties 
defendant.  At  a  referenceheld  un  6tb  July, 
1888,  the  plaintiff  proposed  to  produce  In 
evidence  certain  testimony  discovered  sub- 
sequent to  the  filing  of  the  complaint,  vis., 
the  proceediugs  in  the  court  of  common 

Eleas,  Charleston,  In  the  case  of  John  H. 
lenneker.  survivor  of  the  firm  of  Renneker 
ft  Glover,  vs.  Annie  B.  Glover  et  al.,  filed 
18tb  March,  1868.  under  which  proceedings 
the  lot  at  the  comer  of  King  and  Queen 
streets  was  sold  and  conveyed  to  John  H. 
Renneker,  surviving  partner.  In  severalty. 
(Deed  dated  24th  March,  1871.)  The  sollc- 
Iter  for  the  defendants  Harrlsson  and  But- 
ler, executor.  Judgment  creditors,  objected 
to  the  competency  of  this  evidence,  be* 
cause  Inconsistent  with  the  allegations  of 
the  complaint  as  to  the  title  of  the  mort- 
gaged property.  On  the  10th  September, 
1888.  a  motion,  upon  notice  to  the  solicit- 
ors in  the  cause,  whs  made  before  me  for 
leave  to  amend  the  complaint  in  accord- 
ance with  the  facts  shown  by  the  teHtl- 
mony  discovered  after  filing  the  complaint. 
I  granted  an  order  to  amend  the  com- 
plaint upon  payment  of  the  costs  of  the 
answers  of  the  defendants  Harrlsson  and 
Butler,  executor,  by  the  plaintiff,  at  the 
termination  of  the  snlt,  I  also  granted 
an  order  that  the  complaint  be  dismissed 
as  asalnst  the  defendant  John  B.  Glover, 
with  costs  to  be  paid  by  the  plaintiff  at 
the  termination  of  thesult.and  as  against 
the  defendants  Annie  Hughes  and  Kamuel 
Hnghes  without  costs,  the  said  defendants 
not  baTln^answered  and  being  in  d^aolt. 
The  amended  complaint  was  filed  Ist  Oc- 
tober.  1888.  The  defendants  Harrisson 
and  Butler,  executor,  filed  answers  to  the 
amended  complaint,  24th  October,  1888,  as- 
serting their  liens  on  the  mortgaged  prop- 
erty, and  denying  tbe  right  of  plaintiff  to 
the  amoontelalmedto  be  doe  to  her  under 


tbe  mortgage.  By  decree  of  hte  honor. 
Judge  Wallace,  made  with  consent  of  all 
parties,  (none  of  whom  are  minors,)  filed 
6th  December,  1888,  It  was  ordered  that  I, 
as  master,  without  waiting  to  make  and 
file  a  report,  proceed  to  sell  the  mortgaged 
premises,  free  and  discharged  from  all  in* 
cumbrances,  at  pnbllc  auction,  after  due 
advertisement,  upon  the  terms  therein 
prescribed;  one  of  said  terms  being  that 
the  purchaser  have  the  option  to  pay  all 
cash,  tbe  purchaser  to  pay  all  taxes  paya- 
ble in  1880.  In  conformity  with  this  de- 
cree, after  due  advertisement,  as  therein 
directed,  I  sold  the  mortgaged  premises 
described  in  the  pleadings  and  decree,  at 
public  auction,  on  the  loth  day  of  Janu- 
ary, 1889,  to  Samuel  B.  Benneker,  for  tbe 
sum  of  9i>700.  he  being,  at  that  price,  the 
highest  bidder  for  the  same.  Samuel  B. 
Renneker,  in  writing,  transferred  bis  bid  to 
Edward  J.  Lewlth.  The  said  Edward  J. 
Lewith.on  9th  August,  1889,  compiled  with 
the  terms  of  sale  by  paying  to  me  the  en- 
tire purchase  money  in  cash,— 91,700.00,— 
and  I  have  executed  and  delivered  to  him 
a  conveyance  of  the  property. 

"I  have,  in  accordance  with  satd  decree^ 
from  the  proceeds  of  sale  as  abovestated— 

$1,700  00 

Paid  *  the  expenses  of  said 

■ale,'  viz.,  News  and  Ootirier, 

adverUslQp   V6  M 

And  lor  '  taxes  which  were  a 

lien  on  said  property  at  time 

of  sale  (ezceptfog  the  taxes 

payable  in  18t»,  to  be  paid  1^ 

purchaser,)'  viz.: 

City  taxes  for  1887  |3S  30 

City  taxes  for  1888   28  69 


81  79 
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$1,037  01 

—Leaving  91,627.01  In  my  hands,  which, 

under  said  decree,  I  hold  subject  to  the 
further  order  of  the  court. 

"By  order  of  his  honor.  Judge  Prbss- 
LBT,  filed  23d  August,  1889,  Edward  Mc- 
Crady,  Jr.,  Esq.,  wassubstituted  as  plain* 
tiff's  attorney  In  place  of  T.  W.  Bacot, 
Esq.,  and  J.  M.  Bacot,  Esq.,  was  sub- 
stituted as  attorney  for  the  defendants 
Loulaa  E.  Renneker  and  Kate  H.  Schlp> 
mer,  In  place  of  Edward  McCrady,  Jr., 
Esq. 

"Thomas  W.  Bacot,  assignee  of  John  H. 
Renneker,  one  of  the  defendants,  on  4th 
September,  1889,  filed  bis  petition  for  leave 
to  intervene  In  the  cause,  and  his  honor. 
Judge  KcasBAW,  by  order  filed  4th  Sep- 
tember, 1889,  granted  leave  to  the  said  T. 
W.  Bacot,  aAflignee,  to  intervene  for  the 
rights  and  intereBt0*whlch  he  represents, 
and  that  the  plaintiff  make  him  a  party, 
with  leave  to  said  assignee  to  contest 
the  claims  of  tbe  Judgment  creditors,  and 
to  establish  his  rights;  tbe  petition  of 
ttae  satd  T.  W.  Bacot,  assignee,  to  be  held 
and  taken  as  his  answer  to  tbe  complaint 
herein  from  tbe  date  of  the  filing  of  the 
same;  and  that  any  party  to  the  cause 
have  leave  to  reply  to  the  same;  and 
that  the  master  proceed  under  tbe  order 
of  reference  heretofore  made  to  Inquire 
into  and  report  npoii  the  Issues  raised  by 
said  petition  or  answer. 

**!  respectfolly  recommend  that  the  sale 
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to  Edward  J.  Ijewltta  be  conflrmed;  and 
that,  all  rigbtB  and  equities  ot  the  par- 
ties belDg  transferred  to  the  funds  In  my 
hands  as  herein  reported,  I  proceed  to 
hold  referencesand  tomakefurtherreports 
as  directed  by  the  orders  in  the  cause. 

"Bespectlully  reported, 

''Ch.  KiCHAHusuN  Miles,  Master. 

"26th  October.  1889." 

"second  report  of  master. 

"For  a  Btatement  ot  the  pleadings,  ol 
the  sale  under  the  decree  filed  6tb  Decem- 
ber, ISHH,  uf  the  payments  made  by  me  there- 
under, and  of  the  balance  remaining  in 
my  bands  subject  tu  the  further  order  of 
the  court,  to-wlt,  91,627.01,  I  respectfully 
ask  leave  tu  refer  to  my  report  In  this 
case  dated  and  filed  26tb  October.  1889, 
which  report  was  In  all  respectsconflrmed 
by  the  order  of  his  honor.  Judge  Hudson, 
filed  29th  November.  18S9.  By  the  said 
decree  of  sale  any  and  all  claims  or  Ileus 
on  the  premises  sold  of  the  parties  to  the 
action  were  transferred  from  said  premiseH 
to  the  proceeds  In  the  hands  ot  tne  mas- 
ter, after  payment  tbereont  of  the  ex- 
penses of  such  sale  and  any  taxes  which 
may  be  a  Uea  on  said  premises  at  the  time 
of  such  sale.  My  report  shows  that  out 
ot  the  proceeds  of  sale  I  paid  the  expenses 
of  sale  and  such  taxes  as  were  a  lien,  but 
did  notpay  any  costs  otttaese  proceedings, 
which  Bhoold  be  provided  lor  in  the  Anal 
decree  which  shall  be  made  In  the  cause. 
The  claimants  of  thefnndlnmy  hands  are: 

"(1)  The  plaintiff,  J.  Alice  Cartis,  tlieas- 
fllgnee  and  holder  and  owner  of  a  murt- 

fage  from  John  H.  Renneker  and  Adam 
.  Glover,  copartners  nnder  the  firm  name 
ot  Renoeker  A  Qlover,  for  the  foreclosure 
of  which  this  action  Is  brought.  , 

"(2)  .loseph  W.  Hnrrlsson,  who  recov- 
ered judgment  against  Annie  B.  Glover, 
administratrix  of  Adam  B.  Glover,  for 
«177.S1,  on  the  Individual  debt  of  said 
Adam  B.  Qlover,  on  16th  July,  1869. 

"(3)  The  estate  of  Hannah  Enston,  de- 
ceased, based  upon  a  Judgment  in  the 
court  of  common  pleas  for  Charleston 
county,  recovered  by  said  Hannah  Enston 
against  John  H.  Renneker,  survivor  of 
Benneker  &  Glover,  fur  f7,588.72,  on  16th 
day  of  May,  1872,  and  a  Judgment  and 
money  decree  flgalnst  John  H.  Renneker, 
survivor  of  Renneker  &  Gluver,  for 
714.68.  with  Interest  from  26th  March, 1878, 
entered  on  15th  day  of  July,  1881,  iu  a  suit 
for  foreclosure  ol  a  mortgage  which  se- 
cured the  bond  opon  which  the  above 
Judgment  was  recuvraed,  this  decree  being 
for  the  deficleDCy  atter  applying  the  pro- 
ceeds of  sale  ot  the  mortgaged  promises 
to  the  mortgage  debt.  This  suit  was  In- 
stituted on  l^h  May,  1877.  John  H.  Ren- 
neker was  a  party  defendant,  and  an- 
swered. This  claim  Is  set  up  by  William 
Enston  Butler,  executor  of  Hannah  En- 
ston. All  the  above  claimants  are  parties 
to  this  action. 

"  (4)  Tbomaa  W.  Bacot,  assignee  of 
John  H.  Renneker,  the  younger,  who,  up- 
on his  petition  to  intervene,  waa  by  order 
ot  his  honor.  Judge  Kershaw,  tiled  4tb 
September,  1880,  made  a  party  d^endant, 
witli  leave  to  contest  the  claims  of  the 
Judgment  creditors,  and  by  all  lawfnl 
means  tu  eatabllsh  his  rights,  who  claims 
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under  a  conveyance  of  the  premises  made 

to  him  by  the  city  council  ot  Charieaton, 
dated  10th  January,  1882,  and  a  convey- 
ance of  the  same  lot  to  the  city  council  ot 
Charleston  by  the  commissioners  of  the 
sinking  fund  of  tbe  state  ot  South  Caroli- 
na, dated  20th  July,  1881. 

**I  have  held  frequent  referencesand  tak- 
en the  testimony  which  Is  herewith  filed. 
Tbe  case  has  been  presented  and  argned 
by  the  eollcitora  representing  the  several 
Interests  with  great  care  and  ability.  I 
will  not  undertake  to  follow  the  several 
arguments  In  detail,  but  will  endeavor 
to  state  clearly  the  positions  taken  and 
my  conclDslons  themon.  so  as  to  enable 
the  court  to  understand  and  decide  them. 

**  Ftnt.  The  mortgage  debt.  The  origi- 
nal bund  and  mortgage  ot  J.  H.  Renneker 
wd  Adam  H.  Glover  to  L.  E.  Amslnck 
&  Co.  have  been  produced  and  proved, 
and  are  herewith  filed.  They  are  dated 
27tb  day  of  March,  1867.  The  condition  of 
the  bond  Is  for  '  the  payment  of  $3,084.88 
in  three  equal  successive  Installments, 
payable  in  six,  nine,  and  twelve  months 
from  date,  together  with  Interest  at  the 
rate  ot  7  per  cent,  per  annnm  from  22d 
January,  1867,  on  the  whole  amount  of 
the  indebtedness,  payable  at  the  date  of 
the  payment  of  each  installment.'  The 
mortgage  recites  theconditlon  of  the  bond 
in  full.  It  was  duly  proved  and  recorded 
In  mesne  conveyance  office,  Qiarlenton, 
Book  0.  No.  IB.  p.  11»»  on  2»th  March»1887. 
Upon  the  original  bond  Is  Indorsed  a  re- 
ceipt, dated  7th  April,  1868,  by  tbe  mort- 
gagees, through  tbeir  attorney,  W.  Alston 
Fringle,  from  J.  H.  Renneker,  of  $1,600  on 
account  ot  the  bond.  (This  payment  is 
also  proved  by  the  testimony  herewith 
filed.)  On  the  original  bond  is  alao  In- 
dorsed an  assignment  by  the  mortgagees, 
L.  E.  Amslnck  ft  Co.,  tor  valuable  coimld- 
eration,  to  J.  H.  Renneker,  Jr..  dated  the 
6th  day  of  January,  A.  D.  1882.  The  evi- 
dence herewith  filed  proves  that  this  as- 
signment was  made  to  John  H.  Renneker, 
Jr.,  (the  son  of  the  mortgagor  J.  H.  Hear 
neker,)  In  consideration  of  the  sam  ot 
9700  cash  paid  by  bim ;  and  that  the  said 
John  H.  Renneker,  Jr.,  took  and  held  pos- 
session ot  this  lot.  receiving  the  rents  up- 
on It  up  to  the  time  of  his  failure,  when, 
on  9th  January,  A.  D.  1882,  he  asslgnei]  it 
bona  Sde  and  for  valuable  consideration 
to  Mrs.  J.  Alice  Curtis,  the  plaintltf. 
This  assignment  is  also  Indorsed  on  the 
original  bond.  The  assignment  by  I«.  EI. 
Amslnck  &  Co.  to  J.  H.  Renneker,  Jr.,  dat- 
ed the  6tb  day  ot  January,  1882,  Is  In- 
dorsed upon  the  record  of  the  mortgage 
lu  mesne  conveyance  oflBce.  The  receipt 
un  the  bond  for  $1,600  on  account,  dated 
7th  April,  1868,  does  not  appear  on  the  rec- 
ord of  the  mortgage.  The  solicitor  tor 
the  Judgment  creditors  contends  that  this 
mortgage  ceased  to  constitute  a  Hen  on 
the  mortgage  property  on  27tfa  March, 
1887,-20  years  having  then  elapsed  from 
the  date  of  its  creation,  and  there  being 
no  note  of  any  payment  on  account  or 
written  acknowledgment  of  the  debt  se- 
cured thereby  having  been  recorded  upon 
the  record  of  such  mortgage,  (theorlg* 
Inal  complaint  for  the  foreclosnre  ot  said 
mort^iage  and  i£i  pendeaa  not  having 
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been  filed  until  16th  Ucurb,  1888,)— under 
the  provisiODS  of  the  act  o(  1879,  now 
section  1831  of  tbe  Oeneral  Statutes.  Tbe 
aecttoD  1b  as  follows ;  'No  mortgage  or 
deed  bavlng  tbe  effect  of  a  mortgage,  no 
Jadgment,  decree,  or  otber  lien  on  real  es* 
tate,  Bhall  conatitate  a  lien  opoo  any  real 
estate  after  tbe  lapse  of  twenty  years 
from  tbe  date  of  tbe  creation  of  the  same : 

firoTlded,  that  If  the  bolder  of  any  such 
[en  or  liens  aforesaid  shall,  at  any  time 
daring  the  continuance  of  such  Hen,  caase 
to  be  recorded  apon  tbe  record  of  sucb 
mortgage,  deed  having  the  effect  of  a 
mortgage,  or  shall  file  with  the  record  of 
sncta  jndgnieut,  decree,  ur  other  lien,  a 
note  of  some  payment  on  acconnt.orsome 
written  acknowledgment  of  tbe  debt  se- 
cnred  thereby,  with  the  date  nf  snch  pay- 
ment or  acknowledgment.sucb  mortgage, 
deed  baring  tbe  effect  of  a  mortgage. 
Judgment,  decree,  or  other  lien  shall  t>e 
and  continue  to  be  a  lien  for  twenty  years 
from  tbe  date  of  tbe  record  of  any  such 
payment  on  account  or  acknowledgment: 
provided,  further, that  ootbing  herein  con- 
tained shall  be  construed  to  affect  tbe 
duration  of  the  liens  of  judgments  as  pre- 
scribed by  section  810  of  the  Code  of  Pro- 
cedure.* 

**in  theeaseof  Heniy  v.  Henry,  (April  15* 
1889.)  8  8.  B.  Bep.  726.  the  supreme  court 
of  the  state  beld  In  relation  to  the  lien  ot 
a  Judgment  that  this  act  was  retroactive, 
but  was  nevertheless  not  unconstitutional. 
The  court  (Siupbon,  C.  J., dissenting)  beld 
that  tbe  act  must  necessarily  be  implied 
to  have  a  retroactive  effect  as  to  judg- 
ments, for  itcoald  not  otherwise  have  any 
effect  at  all;  tor  the  only  Judgments  which 
could  be  affected  by  It  were  those  recov- 
ennl  prior  to  that  act,  and  it  would  be 
wholly  inoperative  unless  beld  to  be  ap- 
plicable to  such  judgments.  Tbe  court 
held  tbe  act  in  that  case  not  to  be  uncun- 
stltntlonal,  because  it  does  not  impair  the 
obligation  of  a  contract,  or  divest  vested 
rights  resting  on  contract  or  vested  rights 
of  property,  but  as  only  the  alteration  in 
a  role  ofevldence^not  in  any  wise  affecting 
any  previously  existing  rigbt.  They  con- 
sidered tbe  scope,  purport,  and  object  of 
the  act,  and  what  was  tbe  old  law  which 
the  act  was  designed  to  amend.  Under 
the  old  law.  neither  a  judgment  nor  a 
murtgage,  after  tbe  lapse  of  20  years,  con- 
stituted a  lien,  because  of  the  presumption 
o!  payment,  which,  though  susceptible  of 
being  rebutted  byevidence.the  nature  and 
kind  of  the  evidence  was  not  distinctly 
defined,  and  tbe  object  and  effect  of  the 
act  was  to  declare  what  should  be.  after 
tho  passageot  the  act,  tbe  kind  of  evidence 
necessary  to  rebut  the  presumption  of 
payment.  They  farther  beld  that,  conced- 
ing that  such  legislation  cannot  be  applied 
to  a  pre-existing  contract,  unless  a  rea- 
sonable time  has  been  afforded  the  party 
affected  thereby  to  conform  to  the  require- 
ments of  tbe  new  law,  there  was  nothing 
to  prevent  its  application  in  that  case, 
tor  tbe  uppellant  bad  a  reasonable  time 
to  conform  to  the  new  law,  tor  the  act 
was  passed  In  1879,  upwards  of  7  years  be- 
fore the  expiration  of  theSOyears  from  tbe 
eutTY  ot  his  judgment  Id  1867. 

"Then  are  Important  differences  be- 


tween this  case  and  thecase  ot  H«iry  v. 
Henry.  In  that  case  the  question  was  as 
to  a  judgment;  In  this  case  it  is  as  to  a 
mortgage.  A  Judgment  is  always  paya- 
ble at  its  date,  while  a  mortgage  is  al- 
ways payable  at  a  subsequent  date.  The 
act  is  not  In  express  terms  retroactive,  but 
the  court  held  it  was  by  necessary  impli- 
cation intended  to  be  retroactive  as  to 
judgments,  because  otherwise  It  would  be 
wholly  inoperative,  there  being  no  judg- 
ments to  which  it  could  be  applied  except 
to  those  existing  before  its  passage.  But 
there  Is  no  such  necessary  Implication  as 
to  mortgages,  and  tbe  act  can  be  con- 
strued to  apply  only  to  tbe  lira  of  mort- 
gages created  after  its  passage.  A  Jude< 
meat  creates  a  Hen  only  by  operation  ot 
law,  and  Is  not  strictly  a  contract  pro- 
tected by  the  constitution,  (Inre  Kennedy, 
3  S.  C.  226;)  but  a  mortgage  is,  and  the 
duration  of  its  Hen  under  the  laws  existing 
at  the  time  ot  its  creation  Is  a  *  right  rest- 
ing on  contract,  which  would  be  altected 
and  limited  11  this  act  is  held  to  be  appli- 
cable to  It.  In  tbe  caseof  Henry  v.  Henry, 
the  court  say  that,  under  the  view  of  the 
case  taken  by  them,  'the  Important  and  In* 
tereeting  question  (as  to  which  a  good 
deal  might  be  saJd)  whether  an  act  limit- 
ing the  duration  o(  tbe  Hen  ot  a  judgmrat 
can  be  applied  to  pre-existing  Jndgments 
without  a  violation  of  tbe  constUntioa 
does  not  arise.'  But  that  question  is  In- 
volved it  the  act  is  applied  to  a  pre-exist- 
ing mortgage,  as  to  which,  as  In  this  case, 
there  is  no  presumption  ot  payment  ari^ 
Ing  from  the  lapae  of  20  years. 

"In  this  case  tbe  bond  Is  dated  27th 
March,  1867.  The  last  Installment  was 
payable  on  the  27th  March,  1868.  A  pay- 
ment on  account  was  made  on  7th  April, 
1868.  When  thU  action  tor  the  foreclos- 
ure of  the  mortgage  Becuriog  payment  ot 
the  said  bond  was  commenced— 16th 
March, 1888— 20 yearebad  not  elapsed  from 
tbe  date  at  which  the  last  installment 
was  payable,  nor  from  the  date  of  the 
payment  on  account  from  which  date  the 
presumption  commenced.  The  mortgage 
sets  out  in  full  the  condition  ot  tbe  bond, 
showing  tbe  dates  of  payment ;  and  tbe 
mortgage  was  recorded.  To  adopt  the 
language  of  the  court  of  errors  in  tbe  case 
of  Wright  v.  Eaves,  10  Rich.  £q.  69.'*: 

*  There  is  no  doubt  that  the  debt  to  secure 
which  the  mortgage  was  given  remains. 

*  *  *  As  a  general  rale  the  security  [the 
mortgage]  ought  to  be  regarded  as  co-ex- 
istent with  the  debt,' — and  In  Nichols  t. 
Brlggs,  18  S.  C.  4fi4,  'the  lien  lasts  as  long 
as  the  debt.'  Under  the  circumstances 
and  facts  of  this  case.  It  seems  to  me  that 
there  is  in  the  act  in  question  neither  an 
expressed  purpose  nor '  an  uneq  ul  voce  I  and 
unaToidADle  Implication  from  the  words 
of  tbe  statute,  taken  by  themselvee,  and 
in  connection  with  tbe  subject-matter  and 
the  occasion  of  tbe  enactment,  admitting 
of  no  reasonable  doubt,  but  precluding  all 
question  as  to  such  Intention.'  (End. 
Interp.  St.  S  271.)  which  makes  the  act 
retroactive  in  its  application  to  mort- 
gages; and  that,  therefore.  It  shonld  not 
be  80  construed,  and  should  not  be  held  to 
apply  In  this  case.  For  authorities  In  onr 
state  on  this  point,  see,  among  others.  Ex 
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Rarte  Graham,  13  HIch.  Law, 288,  In  vhteb 
;  was  Bald  *  that  statutes  are  not  to  be 
eonstraed  retrospectively,  orso  as  to  have 
a  retroactive  effect,  anletMi  It  sball  clearly 
appear  that  it  was  so  Intended  by  the  leg 
Mature;  and  not  even  then  II  by  such 
construction  the  act  would  divest  vested 
rlKhts.'  Nichols  t.  Briffss,  18  S.  C.  481; 
State  T.  Pinckney,  22  8.  C.  604.  To  hold 
that  tbft  act  has  such  retroactive  effect 
as  to  mortga^ra  executed  before  Its  passage 
wonld,  1  think,  *  affect  a  vested  right  rest- 
ing Id  contract,'  by  *  limiting  the  duration 
ol  the  lien  of  such  mortgage'  as  fixed  by 
the  law  at  the  time  the  contract  was  en< 
tered  Into,  which  would  not  be  constltn- 
ttouol.  In  the  case  of  Henry  Henry 
the  court  held  *  that  the  object  of  the  act 
was  not  to  limit  the  duration  of  such  liens, 
but  Blmply  to  declare  [and  It  is  noticeable 
that  such  was  the  word  used  In  the  title] 
what  should  be  the  evidence  of  sucb  pay- 
ment ornew  promise  as  would  be  Bufflcient 
to  rebut  the  presumption  of  payment,' 
and  on  this  gronnd  heldlt  not  to  be  uncon- 
■tltutlonal.  A  Judgment  being  payable 
at  its  date,  the  presumption  of  payment 
artses  SO  years  after  ItHentry ;  but  a  mort- 
age secures  a  debt  payable  after  Its  dat^, 
and  the  presumption  of  payment  does  not 
arise  nntll  20  years  after  the  date  at  which 
the  debt  Is  payable.  But  If  this  was  *  the 
object  *  of  the  act,  bow  can  tbe  act  apply 
In  a  case  like  this,  in  which  there  Is  no  pre- 
sumption of  payment  to  be  rebutted? 
Other  arguments  were  urged  by  the  solic- 
itor fur  the  plaintiff,  but  I  think  It  unneces- 
sary to  go  further  iDto  the  argument,  or 
to  do  more  than  state  tbe  conclusion  at 
which  1  have  arrived,— that  the  plaintiff's 
mortgage  constitutes  the  first  lien,  to  be 
first  paid  out  of  the  funds  In  my  hands, 
and  I  BO  recommend. 

"Second.  Tbe  Judgment  of  Joseph  W. 
Harrtssun.  The  evidence  herewith  filed 
■hows  that  this  Judgment  was  for  tbe  In- 
dlTidual  debt  of  Adam  B.  Qlover,  who 
died  2Ktb  May,  1867,  and  was  entered  up 
against  Annie  B.  Glover,  bis  widow  and 
administratrix,  on  16th  July,  1869,  for 
$177.81.  John  H.  Renneker,  the  survivor 
of  Renneker  ft  Glover,  instituted  proceed- 
biga  in  tbe  court  of  common  pleas.  18th 
March,  1868.  to  wblcb  tbe  CMlmlnistratrix 
and  heirs  and  distributees  of  Adam  B. 
Glover  were  parties,  for  the  settlement  of 
the  affairs  of  thepartnersblpof  Renneker  & 
Qlover.  Under  and  In  pursuance  of  a  de- 
cree In  said  cause,  filed  23d  January,  1871, 
William  J.  Gayer,  special  referee,  conveyed 
a  lot  at  the  comer  of  Concord  and  Inspec- 
tion streets,  part  of  the  partnership  prop- 
erty, to  Mrs.  Annie  B.  Glover,  widow  of 
said  Adam  B.  Glover,  and  tbeir  children, 
freeil  and  discharged  from  all  partnership 
debts,  and  the  remaining  real  estate  of 
the  partnership,  including  tbe  lot  at  the 
corner  ot  King  and  Queen  streets,  mort- 
gaged by  Renneker  ft  Glorer  to  Amslncic  ft 
Co.,  (and  which  has  been  sold  under  the 
order  in  this  case,)  to  John  H.  Renneker, 
tbe  surviving  partner,  subject  to  all  part- 
nership debts  of  Renneker  &  Glover.  J  am 
of  opinion  that  the  lien  of  this  judgment 
was  transferred  from  the  property  con- 
Teyed  to  John  H. Renneker,  subject  to  the 
partnership  debta,  to  the  lot  conveyed  to 


Mrs.  Annie  B.  Glover  and  ehndren,  beed 
and  discharged  from  the  partnershlpdebtM. 
(Riley  v.  Gaines,  14  S.G.  457,)  and  that  this 
judgment  creditor  Is  not  entitled  to  re- 
ceive ciny  part  of  the  fund  in  my  bands, 
and  I  so  respectfully  recommend. 

**  Third.  The  estate  of  Hannah  Enstonv 
The  judgment  recovered  by  Hannah  En- 
ston  on  16tb  May,  1872,  upon  tbe  bond  of 
Rennekerft  Glorer  did  not,  in  my  opinion, 
constitute  a  Hen  upon  the  lot,  the  pro- 
ceeds of  which  are  to  be  nowapportloned. 
Subsequently,  on  12tfa  May,  1877,  Hannah 
Enaton  Instituted  proceedings  In  this  court 
against  John  H.  Renneker,  survivor,  to 
foi-ecloee  the  mortgage  of  a  lot  on  the 
west  side  of  King  street,  given  by  Ren- 
neker ft  QIoTor  to  secure  the  same  bond 
upon  wbtch  tbe  above-mentioned  jodg- 
ment  was  recovered  in  1872.  To  this  ac- 
tion Joseph  W.  HarriseoQ,  as  a  Judgment 
creditor,  was  a  party.  The  mortgage 
property  was  sold,  the  proceeds  applied 
to  the  debt,  and  on  tbe  16th  July,  18^*1, 
a  judgment  and  money  decree  for  the  d^ 
flciency,  viz.,  $4,714.68,  with  Interest  from 
26th  March,  1878,  was  entered  and  en- 
rolled. Ithaabeen  contended  before  me 
that  this  decree  for  the  deficiency,  enrolled 
15th  July,  1881,  is  roid  because  of  the  Judg- 
ment upon  tbe  bond  secured  by  tbe  mort- 

fage  recovered  in  1872,  and  the  case  of  An- 
erson  v.  Pllgram,  80  8.  C.  499,  9  S.  E. 
Bep.  587,  la  relied  upon  In  support  of  the 
position.  In  that  case  It  was  held  that 
'a  mortgagee  cannot  maintain  an  action 
at  law  on  his  debt  while  at  the  same  time 
he  Is  prosecuting  an  action  In  chancery  for 
the  foreclosure  of  his  mortgage  and  for 
judgment  for  deficiency.'  '  The  mortgagee 
'  should  not  be  permitted  to  harass  iiis 
d^tor  by  two  suits  at  the  same  time, 
both  tending  to  thesame  result.*  But  tbe 
defendant  Renneker,  who  was  a  party  to 
and  filed  an  answer  In  theforeclosure  snlt, 
set  up  no  such  ground  of  objection,  and. 
It  being  a  privilege  of  the  debtor  which 
should  be  pleaded,  fas  it  was  In  Anderson 
T.  Pllgram,)  and  which  he  waived,  I  do 
not  see  that  It  can  be  set  up  by  a  third 
person  against  the  validity  of  the  Judg- 
ment and  decree.  Tt  was  urged  that  tbe 
court  was  without  jurisdiction  to  make 
the  decree,  but  I  do  not  consider  that  the 
case  of  Anderson  v.  Pllgram  sustains  that 
positipn.  I  therefore  consider  that  tbe 
money  decree  enrolled  on  15th  July,  ISSl, 
constituted  a  valid  Hen  upon  the  lot  uold 
in  this  case,  which  was  subatstlng  when 
this  action  was  Instituted,  (Ifith  March, 
1888.)  and  wonld  be  entitled  to  receive  any 
portion  of  the  proceeds  of  the  sale  of  said 
lot  which  might  remain  after  the  payment 
of  the  mortgage  debt  of  the  plaintiff, 
which  I  consider  a  prior  Hen,  unless  th9 
claimant  under  the  tax-title  Is  held  to 
have  a  prior  claim. 

"Fourth.  T.  W.  Bacot,  assignee  of  John 
H.  Renneker,  Jr.  As  before  stated,  the  ae- 
signee,  made  a  party  defendant  by  order 
in  this  case,  with  leave  to  contest  tbe 
claims  of  the  Judgment  creditor^,  claims 
under  a  tax-title.  John  H.  Renneker,  Jr., 
held  under  a  conveyance  from  the  city 
councH  of  Charleston,  dated  10th  January, 
1S82,  (and  by  his  assignment  for  beneSt 
ot  creditors,  dated  30tb  June,  1888,  ctm- 
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veyed  to  T.  W.  Bacot,  assignee.)  Tbeclty 
coancU  ot  Cliarleeton  held  underdeed  from 
the  commissioners  of  the  MnklnK  fund  of 
tbe  state  of  Sooth  Carolina,  dated  20tfa 
July*  1881.  These  two  several  deeds  have 
been  produced  and  proved,  and  'are  filed 
with  the  testimony.  The  question,  upon 
whum  rested  the  burden  ol  proof  as  to  the 
validity  ot  thetaz-Utle?  was  elaborately 
and  ably  argued;  the  solicitor  Xor  tbe 
Judgment  creditors  contending  that  the 
claimant  nnder  tbe  deed  from  tbe  commis- 
sioners of  the  sinking  fund  mnat  show  the 
validity  by  proving  that  ail  the  require- 
ments ot  the  tax  laws  were  dnly  complied 
with,  as  lield  in  State  v  Thompson,  18  S. 
C.  638,  Willie  the  solicitor  for  tbe  assignee 
contended  that  this  rule  is  confined  to 
contests  between  tbe  holder  of  tbe  tax- 
title  and  the  original  owner,  or  one  who 
claims  under  him.  and  that  a  Judgment 
creditor  whose  claim  is  adverse  to  the 
original  owner  has  upon  him  the  burden 
of  proof  that  tbe  tax-title  is  Invulid.  I  do 
not  think  It  necessary,  in  this  case,  to 
make  a  ruling  upon  tbe  point,  because  tbe 
evidence  has  been  prodaced  bdore  me  as 
to  all  the  steps  taken  upon  which  the  tax- 
title  rests,  and  It  Is  not  material  by  whom 
it  was  offered.  If  the  evidence  shows  that 
all  the  requirements  of  the  law  were  eooi- 
plled  with,  the  tax-title  Is  good;  It  that 
euch  requirements  have  not  been  complied 
with,  tbe  tax-title  Is  not  good.  This  re- 
port has  been  necessarily  so  long  that  I 
mnstcunfliwlt, so  far  aa  relates  to  'the 
tax-title/  to  Bueb  facts  and  conclusions 
of  law  as  are  snfliclent,  in  my  opinion,  to 
decide  the  question  of  its  validity,  al- 
though the  entire  testimony  offered  on 
both  Bides  Is  herewith  filed.  The  lot  cov- 
ered by  the  tax-title  was  charged  with 
913.56  for  taxes  (this,  apparently,  includ- 
ing costs  and  penalties)  for  the  fiscal  year 
commencing  Ist  November,  1877,  In  name 
of  John  II.  Benneker.  Tlieee  taxes,  not 
baving  been  paid,  were  advertised  as  'de- 
linquent' by  tbe  county  auditor  for  sale 
on  6th  day  of  Janaary,  1879.  Theadver> 
tisement  was  headed  thus:  'In  accord- 
antse  with  Instrtactions  from  tbe  comptrol- 
ler general,  I  hereby  publtHli  the  list  of  de- 
llnqaent  lands  of  Cbarle^ton  county  for 
tbe  tax  year  1877, as  reported  to  mehy  the 
county  treasurer.'  Thin  advertisement 
was  dated  26th  December,  1878,  and  was 
published  on  28th  December,  1878,  and  on 
4th  January,  1879.  The  sale  took  place 
on  6th  January,  1879,  and  tbe  property, 
for  want  ot  bidders,  was  knocked  down 
to  tbe  state.  The  same  property  was  ad- 
-wrtlsedfor  sale  as  'forfeited  land,'— tbe 
advertisement,  being  dated  20th  August, 
1879,  was  publlHhed  on  2l8t  August,  1879, 
—and  in  accordance  with  said  advertise- 
ment was  offered  for  sale  on  21st  October, 
1879,  as  '  under  section  3  of  an  act  entitled 
"  An  act  to  determine  the  manner  ot  dis- 
posing ot  lands  purchased  by  tbe  state  for 
taxes,"  approved  38d  September,  1868.' 
At  tbe  time  advertised  the  lot  was  offered 
for  sale,  and  tor  want  ot  bidders  It  was 
knocked  down  to  the  estate,  entered  on 
the  books  ot  the  county  auditor,  and  was 
tamed  over  to  the  sinking  fund  commls- 
Bion  6tta  April.  1881.  Upon  tbe  legality  and 
■nffidency  of  these  several  proceedings,  an- 


terior to  tbe  conveyance  by  tbe  comml» 
alonera  of  the  sinking  fund  to  the  city 
council  ol  Charleston,  (20th  July,  1881,) 
the  validity  of  tbe  tax-title  depends. 

"The testimony  shows  that  no  execn> 
tion  or  distress  warrant  to  collect  the  tax 
from  personal  property  was  ever  Issued  in 
this  case;  the  reason  assigned  by  the  of- 
ficials being  tbat  the  owner  ot  tbe  lot, 
John  H.  Benneker,  made  so  return  of  per- 
sonal property  tor  the  fiscal  year  1877,  and 
that  ft  was  not  customary  to  issue  exe- 
cutions where  there  was  real  estate 
charged  with  the  taxes,  and  nu  return  ol 
personal  property.  The  laws  governing 
the  assessment  and  collection  ot  taxes  tor 
the  Qscal  year  1877,  by  which  this  tax-title 
must  be  tested,  were  Bev.  St.  1873,  tit.  8,  c, 
18,  (General  Tax Actol  1874, 15  Sees.  Laws, 
p.  781;)  tbe  act  to  amend  the  same,  (U 
Sess.  Laws.  979;)  act  to  raise  supplies  tor 
tbe  fiscal  year  1877,  approved  March  22, 
1878.  (16  Sess.  Laws,  549;)  and  tbe  act  to 
amend  the  general  tax  law,  approved 
March  22.  1878,  (16  Sees.  Laws,  559.)  The 
evidence  farther  shows  that  tbe  'della- 
quent  land  sale' for  the  taxes  ot  1877  did 
not  take  place  on  tbe  day  fixed  by  statute, 
viz.,  first  Monday  in  December,  1878,  bat 
on  6th  Janaary.  1879.  Section  9  of  the  act 
of  March  22,  1878,  provides:  'If  any  of  the 
duties  herein  required  to  be  performed  on 
or  before  certain  days,  by  any  officers  her^ 
In  named,  cannot,  for  want  of  proper  time 
or  other  caaBes.be  so  performed,  tbe  comp* 
troller  general,  with  the  approval  ot  the 
govemt>r,  may  extend  the  time  for  tbe  per- 
formance ot  the  same,*  etc.  The  testimony 
of  W.  Q.  Gason,  county  auditor,  shows 
tbat 'the  sale  of  delinquent  lands  on  6th 
January,  1879,  was  in  pursuance  of  In- 
Btroctions  ot  the  comptroller  general,  la 
a  letter  addressed  to  him,  dated  18th  De- 
cember, 1878,  as  follows:  "In  regard  to 
delinquent  lands.  It  jou  have  not  already 
done  so,  yoo  had  best  proceed  to  give  tba 
notice  ot  sale  two  weeks,  as  required  by 
law.  Make  the  sale  tor  a  period  not  later 
than  first  Monday  in  January,  or  earlier, 
if  you  can  comply  with  tbe  law."  Signed, 
"  Wlntbrop  Williams, tor  Comptroller  Gen- 
eral,"— written  on  official  paper  of  tha 
comp troller gfflieral's  office.  Therels  no  In- 
dorsement on  the  paper  by  the  governor.' 
Mr.  Eason  further  testifies  that '  Wlntbrop 
Williams  is,  and  was  on'  18th  December, 
1878,  clerk  of  the  comptroller  general,  In 
chargeof  the  tax  department.  I  Trequ«itly 
received  Instructions  from  the  comptroller 
gen«ral  signed  by  the  clerk.* 

"  I  am  of  opinion  tbat  the  laws  under 
which  the  taxes  for  1877  were  levied  re- 
quired the  county  treasurer  to  first  eiH 
deavor  to  collect  said  taxes  from  personal 
property,  and  that,  having  failed  to  com- 
ply with  this  requirement  ot  tbe  law,  tbe 
proceedings  by  which  thw  property  was 
offered  fur  sale  as  delinquent  lands  were 
Illegal  and  void,  and  tbe  alleged  forfeiture 
to  the  state  was  without  authority.  It 
Is  conceded  tbat  the  delinquent  land  sale 
tor  the  taxes  of  1877  did  not  take  place  on 
the  day  fixed  by  statute,  bat  it  Is  con- 
tended that  tbe  sale  was  nevertheless 
valid  by  reason  ot  tbe  order  of  the  comp- 
troller general  to  tbe  county  auditor,  be- 
fore stated.  Even  assuming  tbat  the  i 
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tioD  of  the  act  ot  1878  before  qiioted  was 
applicable  to  tbe  proceedings  for  tbe  col- 
lection of  tbe  taxes  ot  the  ascul  year  com- 
meuclng  let  November,  1877,  and  that  the 
approval  ol  the  governor  IB  to  be  pre- 
snmed  In  the  absence  ot  testimony  on  the 
Bubject.  (neither  ot  whlcb  Is  admitted  by 
the  solicitor  tor  the  Judgment  creditors,) 
I  do  not  think  that  the  comptroller  gen- 
eral had  the  authority  to  order  this  sale 
after  the  time  tor  the  sale  fixed  by  statute 
had  pasned.  His  aothorlty  was  only  to 
extend  the  time  for  the  performance  of  the 
diities  of  certain  ofHcers  where  they  can- 
not be  performed  un  the  days  required  to 
be  performed  for  want  ot  proper  time  or 
other  causes;  and  the  direction  to  sell  on 
a  different  day,  given  after  the  day  fixed 
by  law  had  passed,  cannot,  I  think,  be 
properly  considered  as  an  extension  ot  the 
time,  and  therefore  not  authorised  by  the 
act.  I  think  the  auditor's  duty,  under 
tbe  circumstances  of  the  case,  was  to  have 
carried  forward  the  delinquent  lands  to 
the  delinqnent  land  list  of  the  next  fiscal 
year.    Section  112,  Act  Sept.  15,  1868, 

il4  Seas.  Laws.  p.  600  section  105.  Act 
larch  19, 1874.  (16  Sess.  Laws.  p.  769.)  See, 
also,  Boddy  v.  Purdy,  10  S.  G.  Is7,  and 
Dougherty  v.  Crawford.  14  S.  C.  629. 

"bieveral  other  grounds  of  objection  to 
the  validity  ot  the  tax-title  were  urged  by 
the  solicitor  tor  the  Judgment  creditors: 
(11  That  the  requirements  of  the  law  In 
relation  to  tbe  county  board  of  equalisa- 
tion badnotbeencumplled  with.  (2)  That 
the  advertisement  ot  tbe  delinquent  land 
sale  was  published  on  two  successive 
weeks, less  than  fourteen  days,  and  not  for 
two  weeks,  as  required  by  law.  (3)  That 
the  sale  by  the  sinking  fund  commission  to 
the  city  council  was  not  made  at  auction. 
(4)  That  the  conveyance  by  thecommls- 
Bloners  of  tbe  sinking  fund  to  tbe  city  of 
Charleston  was  signed  by  only  three  ol  the 
five  commissioners.  (6)  That  said  deed 
was  not  under  the  great  seal  of  the  state. 
Being  of  opinion  that  for  the  reasons 
hereinbefore  given  tbe  property  In  ques- 
tion was  never  legally  forfeited  to  the  state, 
and  that  all  the  sabsequent  steps  were 
therefore  inoperative,  and  the  tax-tltl^ 
void,  it  Is  not,  I  think,  necessary  to  pass 
upon  these  objections;  but,  that  the  solic- 
itor presenting  .them  may  have  tbe  most 
convenient  mode  of  bringing  them  to  tbe 
attention  ot  tbe  court  by  exceptions  to 
my  report,  I  report  that,  in  my  Judgment, 
none  ot  the  five  grounds  above  stated 
are  sutflcleut  to  make  the  tax-title  void. 
I  respectfully  recommend  that  the  bal- 
ance In  my  hands  subject  to  tbe  order  of 
the  court— f  1,627.01— be  applied  first  to 
the  payment  of  such  costs  of  the  action 
as  determined  by  the  court  to  be  so  pay- 
able except  tbe  costs  of  the  ennwers  of 
the  defendants  Joseph  W.  Harrisson  and 
W.  E.  Butler,  executor  of  Hnnnah  Enston, 
to  tbe  original  complaint,  which  are  to  be 
paid  by  the  plaintiff  In  accordance  wltb 
tbe  order  giving  leave  to  the  plaintiff  to 
amenrl  the  complain  t, filed  10th  September, 
1888,  and  the  costs  of  the  defendant  John 
B.  Glover,  which  are  to  be  paid  by  the 
plaintiff  in  accordance  with  the  order  dls- 
missing  tbe  complaint  as  against  tbe  said 
John  B.  atover,  filed  lOtfa  Septembn-,  1888. 
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The  amount  due  npon  tbe  bond  secured 
by  the  mortgage,  wltb  Interest  to  date, 
hi  f4,2l0.97  as  appears  by  a  statement 
herewith  filed,  and  I  respectfully  recom- 
mend that  the  balance  tu  my  hands,  after 
payment'  of  costs,  be  paid  to  the  pialntllf 
on  account  of  said  debt." 

T.  W.  Bacot.lor  appellant.  L.  de  B.  Me- 
Crady,  for  claimant  under  tax-title,  appel. 
lant,  J.  F.  Kfcicen.for judgment  creditorst 
respondants. 

MclTBB,  3.  Tbe  full  and  clear  state- 
ment ot  the  facts  In  this  case  by  Mr.  Miles, 
the  master,  hi  his  two  reports,  which 
should  be  embraced  lu  the  report  ot  tbe 
case,  relieves  us  of  the  necessity  of  going 
Into  any  detailed  statement  of  tbe  facts, 
and  we  will  therefore  confine  ourselvee  to 
a  consideration  of  Che  questions  raised 
by  this  appeal,  calling  attention  to  such 
facts  only  as  are  necessary  to  a  proper 
understanding  otthe  points  nowinvolved. 

The  general  question  Involved  is  as  to 
the  priority  ot  tbe  Hens  or  claims  of  tbe 
several  parties  upon  a  certain  lot  in  the 
city  ol  CharleBton,  or.  ratber,  tbe  proceeds 
ot  tbe  sale  thereof  in  tbe  bands  olttae  mas- 
ter. The  plaintiff  claims  the  first  Uenun 
der  a  mortgage  executed  on  the  27tb 
March,  1867.  given  to  secure  the  payment 
ot  a  bond  ot  like  date,  payable  in  three  In- 
stallments, at  six,  nine,  and  twelve 
months  from  the  date  thereof,  upon  whicb 
a  payment  was  indorsed  on  the  7tb  of 
April,  1868.  Tbls  mortgage  was  duly  re- 
corded, and  is  now  held  by  tbe  plalntlir 
under  successive  assignments  from  tbe 
original  mortgagees  and  their  assignee; 
the  first  bearing  date  6tb  ot  January,  1K82, 
and  the  second,  9tb  of  January,  1883.  Tbe 
defendant  William  E.  Butler,  as  execntor 
of  Hannah  Enston,  denying  the  lien  ot  tbe 
said  mortgage,  claims  tbe  first  Uen  under 
two  Judgments  recovered  by  said  Hannah 
against  tbe  mortgagor,  one  entered  16th 
of  May,  1872,  and  the  other  15th  ofjDly. 
18!jl.  The  defendant  T-  W,  Bacot,  as  as- 
signee as  aforesaid,  recognizing  the  pri* 
ority  of  the  plaintiff's  mortgage,  claima 
under  a  tax-title,  derived,  as  he  aUegreft. 
through  regular  proceedings  to  sdl  the 
property  tor  the  non-payment  of  taxes  as- 
sessed thereon  tor  the  fiscal  year  1877, 
which,  being  subsequent  to  the  lien  of  tbe 
mortgage.  Its  precedence  must  be  acqni- 
esced  in,  but,  being  prior  to  the  entry  of 
the  second  judgment  recovered  by  Mrs. 
Enston,  fit  being  conceded  that  the  first 
judgment  never  had  a  llen.)  tbe  tax-title 
takes  precedence  ot  the  Judgment.  Tbe 
validity  ot  tbe  lien  ot  tbe  mortgage  ia 
assailed  upon  the  ground  that  more  than 
20  years  having  elapsed  attw  its  date  be- 
fore this  action  was  commenced  (15th  of 
March,  18^8)  to  foreclose  this  mortgage, 
and  neither  tbe  original  mortgagees  nor 
the  assignees  having  caused  **  to  be  record- 
ed upon  the  record  of  such  mortgage 
*  *  *  a  note  ot  some  payment  on  ac- 
connt,  or  some  written  acknowledgment 
ot  the  debt  secured  thereby,  "the  Hen  had 
expired  under  the  prorisions  of  the  act  <A 
1R79,  now  Incorporated  In  tbe  General 
Statutes  as  section  1881.  Tt  is  claimed, 
however,  on  behalf  of  the  plaintUI.  that 
the  requirement  of  this  atatate  that  sonw 
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note  of  payment  on  account  or  written  ac- 
knowledKraent  of  the  debt  ahoald  be  re- 
corded upon  t be  record  ot  tbe  mortgagu 
was  Hubstantially  complied  with  by  the 
recording?  of  the  assignment  from  tbeorig- 
Inal  mortgagees  to  Benneker,  the  Interme- 
diate boldBr,  npoD  tbe  record  of  the  mort- 

f;age,  before  the  expiration  of  the  20  years 
rom  the  date  of  the  mortgage.  But  we 
cannot  accept  that  view.  That  assign- 
ment was,  certainly,  neither  a  note  of  pay- 
ment nor  a  written  acknowledgment  of 
tbe  debt.  It  was  tbe  act  of  the  anslgnee 
merely,  and,  bo  far  as  appears,  tbe  mort- 
gagor knew  nothing  about  It;  while  tbe 
statate  manifeiitly  contemplates  that  tbe 
record  of  the  mortgage  should  show  some 
act  of  the  mortgagor  recognizing  the  con- 
tinual validity  of  the  mortgage.  Assum- 
ing, then,  as  we  must  assume,  that  this 
provision  of  the  statate  was  not  complied 
with,  the  real  question  Is  whether  this 
statate  was  Intended  to  apply  to  mort- 
gagea  executed  prior  to  the  enactment  of 
that  law ;  and,  If  so,  whether  It  was  com- 
petent for  the  legislature  to  pass  such  an 
act.  This  is  a  Tery  Important  question, 
and  far-reaching  in  its  effects :  for,  as  was 
suggested  in  tbe  argument  for  plaintiff,  if 
the  view  taken  by  tbe  circuit  court  should 
prevail,  then  it  would  be  possible,  and 
perhaps  not  Improbable,  that  a  mortgage 
mlsht  lose  its  a&x  heSore  any  right  of  ac- 
tion to  enforce  it  could  arise.  It  a  mort- 
gage di*bt  should  be  made  payable  more 
than  30  years  after  tbe  date  of  the  mort- 
gage, as  Is  known  to  be  tbe  case  with 
inurt^agee  on  railroads,  then  tbe  Men 
would  be  lost  before  any  right  of  action 
cuuld  aclse,  unless,  perhaps,  there  had 
been  default  in  the  payment  of  Interest  in 
tbe  mean  tim«. 

Oar  first  Inquiry  Is  whether  the  legisla- 
tnre  intended  this  statute  to  have  a  retro- 
active operation,  so  far  us  mortgages  are 
concerned.  Tbe  rule  that  a  statute  will 
never  be  given  such  a  constroctlon,  unless 
It  la  required  by  the  exprasB  words  of  the 
statu  teor  must  necessarily  be  Implied  from 
such  words.  Is  too  well  settled  to  need  the 
citation  of  any  authority  to  support  it. 
Now.  it  is  quite  certain  that  there  are  no 
express  words  In  the  statute  evidencing 
an  Intention  that  it  should  be  retroactive, 
and  we  are  unable  to  discover  anything 
In  tbe  language  used  necessarily  implying 
Bucb  an  intention,  so  far  as  mortgages  are 
concerned.  It  is  true  that  in  the  case  of 
Hent7  v.  Henry,31  S  C.  1,  9  S.  E.  Rep.  726. 
It  waa  held  that  such  an  Intention  was 
necessarily  Implied,  so  far  as  Judgments 
were  concerned ;  but  that  was  solely  be- 
cause it  was  absolutely  necessary  to  give 
the  act  such  a  construction  as  to  judg- 
ments, as  otherwise  the  act  would  have 
been  entfrelynugatory  in  that  respect;  for 
tbel^lslatnremantfestly  Intended  to  make 
some  alteration  In  the  previously  existing 
law  aa  to  tbe  Hen  of  judgments,  by  the 
statute  In  qnestton;  and,  as  the  second 
proviso  expressly  forbade  Its  application  to 
tbe  lien  of  judgments  recovered  since  tbe 
adoption  of  the  Code  by  the  express  dec- 
laration "that  nothing  herein  contained 
sbnll  be  roustrued  to  affect  the  duration 
of  tbe  liens  of  Judgments  as  prescribed  by 
section  810  of  tbe  Code  of  Procedure,"  It 


was  absolutely  necessary,  In  order  to  glva 
the  statute,  so  far  as  Judgments  were  con- 
cerned, any  effect  at  all,  to  apply  Its  pro- 
visions to  antecedent  Judgments.  But  no 
such  necessity  arises  In  the  case  of  mort- 
gages, and  therefore  there  la  no  warrant 
for  giving  tbe  statnte  a  retroactive  opera- 
tion as  to  them.  At  first  view.  It  may 
seem  Inconsistent  to  give  a  section  of  a 
statute  a  retroactive  operation  as  to  one 
of  thesubjects mentioned  therein,  and  deny 
a  similar  operation  as  to  another  subject, 
mentioned  InthesamA  section.  But  the 
inconsistency  is  seeming,  rather  than  real. 
There  can  be  no  doubt  that  it  Is  entirely 
competent  for  the  court  to  declare  one  por- 
tion of  a  statnte  nnconstltntlonal,  and  at 
tbesame  time  recognize  the  constitutionali- 
ty of  that  portion  of  thesamestatute  which 
does  not  couUlct  with  any  constitutional 
provision.  Wardlaw  v.  Buczard,  16  Bleb. 
Law,168;  SUtev.Carew.13Blch.I^w.498. 
So,  also,  a  statute  which  In  general  terms 
rders  to  all  contracts  may  be  declared  nn- 
constltutlonal  as  tu  certain  contracts, 
while  its  constltutlonatlty  as  to  other  con- 
tracts may  be  recognized.  Barry  v.  Is^ 
man,  14  Rich.  La  w,129,  hoard  t>y  tbe  court  of 
errors  in  connection  with  Stdte  v.  Carew, 
supra.  In  State  v.  Piatt,  2  S.  C.  150,  It  was 
held  that  one  portion  of  a  section  of  an 
act  might  be  declared  unconstltntional, 
while  another  portion  of  the  same  section 
may  be  held  free  from  all  constitutional 
objection ;  and  the  same  doctrine  was  rec- 
ognized, though  tbe  point  was  not  dis- 
tinctly decided,  in  State  v.  Hagood,  13  8. 
C,  at  page  56.  Tbe  test,  according  to 
these  two  cases  last  cited,  seems  to  ba 
whether  tbe  unconstitutional  provision 
relates  to  an  independent  matter  which 
can  be  separated  from  tbe  rest  of  the  sec- 
tion without  Impairing  Its  efficiency  or  al- 
tering Its  terms,— whether  the  portion  de- 
clared nncoustituttonal  was  capable  of  be- 
ing the  subject  of  a  separate,  Independent 
act.  In  this  connection  a  remark  made  by 
Pawkims,  J.,  In  delivering  the  opinion  of 
the  court  in  Wardlaw  v.  Buzsard,  supra, 
seems  quite  pertinent:  "It  was  not  con- 
teded  seriously  that  If  one  part  of  an  act 
was  unconstitutional  It  vitiated  the  whole, 
or  that  tbe  same  section  might  not  be  un- 
cc nstitntionai  aa aJTectlnff  any  [one?]  ciaaa 
of  cases,  and  constitutional  as  to  others. " 
(Italics  ours.)  Upon  the  same  principle 
we  see  no  reason  why  one  portion  of  a 
section  of  a  statute  dealing  with  one  sub- 
ject may  not  be  declared  retroactive,  from 
tbe  necessity  of  the  case,  while  another 
portion  of  the  same  section,  dealing  with 
a  distinct  and  different  subject,  as  to  which 
no  such  necosBlty  arises,  may  not  be  con- 
strued as  prospective  only.  It  Is  mani- 
fest that  this  section  was  dealing  with 
two  entirely  distinct  and  different  subjects, 
either  one  of  which  might  have  been  omit- 
ted or  obliterated  without  in  any  way  af- 
fecting the  effldency  of  the  provisions  of 
the  statute  as  to  the  other.  Either  might 
have  been  made  the  subject  of  a  separate 
act.  There  was  no  tiucb  connection  be- 
tween them  as  required  that  the  statute 
should  be  construed  alike  asto  both.  For 
example,  there  was  nothing  to  prevent  the 
statutefrom  belngconstrued  constitution- 
al as  to  Judgments,  and  unconstitutional 
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as  to  mortgages,  or  vice  vfiiva.  And  eo 
we  tbink  there  Is  nothing  to  prevent  the 
itatutefrom  being  construed  retroapective- 
ly  aa  to  judgments, especially  when  soch  a 
constmction  Is  demanded  by  the  necessity 
ot  the  case,  and  prospectively  as  to  mort* 
gages,  where  no  such  necessity  exists.  It 
seems  to  as,  therefore,  that  the  act  of  1^79, 
now  incorporated  In  the  Ueaeral  Statutes 
as  section  1831, cannot  be  construed  as  ap: 
plying  to  a  mortgage  executed  anteriorto 
the  date  of  that  act,  and  that  the  circuit 
judge  erred  In  holding  otherwise. 

Under  tbls  view,  the  question  whether  It 
was  competent  for  the  general  assembly 
to  pass  such  an  act  giving  to  it  a  retro- 
active operation  cannot  arise,  and  will 
not  be  considered ;  fur  It  la  a  delicate  mat- 
ter for  the  court  to  declare  an  act  of  the 
legislature  void  tor  nnconatltutiouaJity, 
and  It  should  not  be  done  unless  necessa- 
ry to  the  dedelon  ot  a  case.  We  therefore 
must  decline  to  expreea,  or  erea  Intimate, 
any  opinion  upon  this  grave  question. 
Having  reached  this  conclusion,  the  other 
questions  raised  are,  practically,  of  no  im- 
portance, for  it  is  manifest  thatthefundin 
controversy  will  not  be  sufficient  to  sat- 
isfy the  mortgage  debt,  which  we  bold  Is 
the  first  Hen  thereon;  but  as  these  ques< 
tlons  have  been  made  and  may  be  regard- 
ed as  important,  we  will  proceed  to  dispose 
ot  them. 

First,  aa  to  the  Enston  Judgment.  It 
seems  that  the  debt  upon  which  this  Judg- 
ment was  recovered  was  evidenced  by  a 
bond  secured  by  a  mortgage  on  property 
other  than  that  now  in  queation,audtbat 
an  ordinary  action  at  law  on  the  bond 
was  bronghtt  which  culminated  In  a  Judg- 
ment, entered  I6th  ol  May,  1872.  which,  un- 
der the  provisions  ot  the  Code,  bad  no 
lien;  and  no  steps  appear  to  have  been 
taken  to  give  it  a  lien.  Subsequently, 
however,  Mrs.  Enston  commenced  pro- 
ceedings to  foreclose  the  mortgage,  which 
resulted  In  a  Judgment  of  foreclosure,  un- 
der which  the  mortgaged  premises  were 
sold,  and,  after  applying  the  proceeds  ot 
sale  to  the  mortgage  debt,  there  remained 
a  balance  due  thereon,  and  a  Judgment  for 
the  deSciency  was  entered  16th  of  July, 
1681.  It  being  conceded  thattbe  Judgment 
on  the  bond,  obtained  in  the  action  at 
law,  and  entered  16tb  ot  May,  1872,  never 
had  a  lien,  the  only  question  is  as  to  the 
validity  ot  the  Judgment  obtained  In  the 
proceedings  to  foreclose  the  mortgage  for 
the  balance  left  unpaid  by  the  proceeds  ot 
the  sale  of  the  mortgaged  premises, 
which  was  entered  15th  of  July,  18S1,  after 
the  lien  for  the  unpaid  taxes  of  1877  bad 
been  fixed  upon  the  property,  as  claimed 
by  the  holder  of  the  taz-tltle.  It  la  con- 
tended that  the  Judgment  ot  16th  of  July, 
1881,  was  void,  because  Mrs.  Enston,  the 
plaintiff  In  that  Judgment,  bad  previously 
obtained  a  Judgment  for  the  same  debt  in 
the  action  at  law  on  the  bond;  and  the 
case  of  Anderson  v.  Fllgram,  30  S.  C.  499, 
B  S.  E.  Rep.  687,  is  relied  on  to  sustain 
this  proposition.  All  that  case  holds  Is 
that  a  mortgagee  cannot  maintain  an  ac- 
Uon  at  law  on  hia  debt,  while  at  the  tame 


tltne  he  is  prosecuting  an  action  In  cban- 
eery  for  the  foreclosure  of  bis  mortgage, 
and  claiming  Judgment  for  any  deficiency 
that  may  arise  from  the  Insufficiency  <d 
the  proceeds  of  the  sale  of  the  mortgaSBd 
premises  to  pay  the  mortgage  debt.  Bat 
the  pendency  of  another  action,  or  tbepre. 
vious  recovery  of  Judgment,  for  the  same 
debt  is  a  defense  which  must  be  ;rieaded 
and  proved,  like  any  other  defenae,  and  if 
it  is  not  so  pleaded  and  proved  there  li 
nothing  to  prevent  the  court  from  render- 
ing judgment  In  the  second  action.  If  on* 
Is  sued  npon  a  note  to  wblcb  bis  name  has 
been  forgcdi  or  which  baa  been  paid,  and 
he  fails  to  set  up  and  prove  tbe  forgery 
or  payment,  whereby  Judgment  is  recov- 
ered against  blm,  neither  he  nor  any  one 
else  can  afterwards  assail  such  Judgment 
upon  the  ground  that  the  note  was 
forged,  or  had  been  paid.  Eraser  t.  Ct^ 
Council,  19  S.  C.  384.  It  is  not,  as  seMns 
to  be  supposed,  a  matter  ot  Jnrlsdlctloa; 
and  there  is  nothing  In  tbe  ease  of  Ander* 
son  V.  Fllgram,  aupra,  to  warrant  such  an 
idea.  It  Is  a  mere  matter  of  defenae,  and, 
If  not  pleaded  and  proved  at  tbe  proper 
time,  It  cannot  be ui^datterwarda,  ^ther 
by  the  defendont  in  the  case  or  any  one 
else;  tor  the  judgment  la  condorive. 
Even,  therefore,  if  It  should  be  conceded 
(as  to  which,  however,  we  express  no 
opinion)  that  the  mortgagor  could  have 
BuccessfuUy  defended  hlmaelt  in  the  actloD 
for  foreclosure  from  a  Judgment  tor  the 
deficiency,  yet,  not  having  done  so  when 
he  had  the  opportunity,  he  cannot  do  ao 
now,  as  he  is  concluded  by  tbe  judgment, 
which  became  a  valid  lien  from  tbe  date 
of  its  entry,  aa  to  blm  as  well  aa  ajl  otbers. 

It  only  remains  to  consider  tbe  question 
as  to  tbe  tax-title.  It  being  conceded 
that  no  execution  or  distress  warranthad 
ever  been  issued  to  enforce  payment  of 
the  taxes  in  arrear  out  of  the  |>en>onBl 
property  ot  the  tax-payer,  we  think  the 
gueHtlon  la  concluded  by  our  decision  In 
Ebaugh  V.  Mnlllnaz.  18  8.  E.  Rep.  618,  (at 
the  present  term,)  oxtA  we  refer  to  that 
catie  for  the  reasons  upon  which  we  rest 
onr  conclusion.  It  Is  true  that  In  that 
case  the  question  arose  oat  of  the  tallore 
to  pay  tbe  taxes  for  tbe  year  18S0,  white 
bero  the  taxes  In  arrear  were  those  for 
the  year  1877 :  bat,  as  It  is  conceded  that 
the  terms  ot  the  two  acta  under  which  tbe 
taxes  for  those  two  years  were  levied  are 
identical,  so  tar  as  this  matter  is  con- 
cerned, the  reasoning  in  that  case  Is  ap- 
plicable here.  Without  conslderinfc  snx 
of  the  other  alleged  defects  In  the  tax- 
title,  we  think  the  failure  to  issue  the  exe- 
cution against  personal  property  was 
fatal. 

The  judgment  ot  this  conrt  Is  that  tbe 
Judgment  of  tbe  circuit  court.  In  so  far  as 
It  adjudges  that  the  lien  of  tbe  plaintllTa 
mortgage  has  been  destroyed  bj-  the  act 
of  1879,  be  reversed,  but  tbat  in  all  otbei 
respects  it  be  affirmed,  and  that  tbe  csm 
be  remanded  to  tbe  circuit  court  for  such 
further  proceedings  as  may  be  necesaaij. 

IfcGoWAH,  Jh  concon. 
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(Supremt  Ccwt  cf  SouSi  CamUna.  Sept  28, 
1891.) 

SiMonnH«  Eimnosmm  or  Bnctmoir— Fuud 

— ADTHOBITT  0»  ATTOBSaT. 

1.  In  an  aotloo  to  enjoin  the  Mle  of  laud  on 
execution  the  complaint  alleged  fraud  and  coUu- 
BioQ.  It  appeared  tbat  the  owner  of  certain  land 
confessed  Jadgment  In  favor  of  his  brother,  the 
defendant;  that  heand  the  attomeywho  acted  In 
taking  the  Jodgment  represented  to  one  who  was 
about  to  adrance  money  upon  a  mortgage  on  the 
land  tbat  the  (adgment  had  been  paid,  and  the 
attorney  then  entered  a  aatlsfaotion  of  record 
as  attorney  of  defendant;  that,  relying  upon  such 
representations  and  satisfaction,  the  money  was 
loaned  on  the  iiortgage;  tbat  plaintiff  afterwards 
purchased  the  land  at  a  saleundera  foreolosore 
of  the  mortgage,  and  had  nonotioeof  defendant's 
claim;  that  defendant  afterwards,  without  no- 
tice to  plaintiff,  had  the  satisfaction  of  his  ]adg- 
ment  set  aside,  and  sought  to  sell  the  land  on  ex- 
ecution. JBeld,  that  the  facts  entitled  pl^tiS  to 
equitable  relief. 

2.  Although  there  was  no  direct  evidenoe  that 
the  attorney  was  authorized  to  satisfy  the  Judg- 
ment, yet,  M  defendant  claimed  through  the  aot 
of  that  attorney  In  procuring  the  Judgment,  it 
will-be  presumed,  solar  as  plaintiff  laconoemed, 
that  the  attorney  was  authoriied  to  satisfy  the 
Judgment. 

3.  Thefindiogof  the  master  that  there  waa  no 
fraud  or  collasiun  Is  not  conoluslre,  even  though 
the  trial  court  did  not  disturb  such  finding. 

Appeal  from  common  pleaa  ctmaft  court 
erf  Barnwell  cunntj:;  J.  H.  Hudson.  Judge. 

Action  by  W.  O.  Wheeler  affalnst  H.  S. 
Alderman  to  en}oIn  the  sale  of  certain 
land  un  ezecntlon.  Jnd|pn«kt  forplaln- 
tlfl.    Defendant  appeals.  AfBrmed. 

J.  O.  Pattenon  and  Mr.  MoormMt  for 
appellant.  J.  J.  Browne  tor  respondent. 

McTvEB,  J.  The  facts  out  of  wblch  the 
controversy  In  this  case  has  arisen  art 
Bobstanttally  as  follows:  One  Owen  Al- 
derman, the  brother  ol  the  defendant 
herein,  confoMsed  a  Judgment  to  him  fur 
the  som  of  upwards  of  fSOO.  Which  was 
duly  entered  In  the  proper  office  of  Aiken 
connty  on  the  12th  ot  March.  1885,  and 
a  transcript  thereof  was  duly  filed  in  the 
proper  office  of  Barnwell  county,  where 
the  land  wblch  constitutes  the  subject  of 
this  Htlgatlon  is  located,  on  the  2Sd  of 
Norember.  1885.  Upon  the  back  ol  this 
transcript  tiie  folio  wins  indoraemant, 
witboat  date,  appears :  '^ReoelTedof  the 
Judgment  debtor  herein  the  full  amount  of 
the  within  Jadgment,  with  the  cost  and 
the  Interest  thereon,  which  is  full  satisfac- 
tion ot  the  same.  [Signed]  H.  8.  Alder- 
MAX.  Per  JAS.  E.  Davis,  Plaintiff's  Atty. " 
On  the  28tb  of  December.  1886.  the  said 
Owen  Alderman  executed  a  mortgage  on 
tbe  land  In  qoestltm  to  theAmericao  Free- 
Itold  Lrfind  Mortgi^e  Company  of  London 
to  Hccnre  tbe  payment  of  money  then  bor- 
rowed by  him  from  said  company ;  and, 
npf>n  default  In  the  payment  fit  the  same, 
the  said  land,  on  the  otb  of  December, 
1SS7t  was  sold  under  tbe  power  contained 
In  the  said  mortgage,  and  bought  by  W. 
O.  Wbeeler,  the  plalntlH  herein.  On  tbe 
11th  of  June,  1888,  the  said  H.  S.  Aldei^ 
man,  the  defendant  herein,  but  the  plain- 
tiff In  said  Judgment,  moved  fur  and  ob- 
tained from  his  honor.  Judge  A.  P.  Ai> 
DHioH,  an  order  vacating  tbe  entry  ot  satls- 
T.188.E.no.28— 48 
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faction  above  copied,  with  leare  to  Issae 
execution  on  said  Judgment.  This  mo- 
tion was  made  without  notice  to  tbe 
plalntltr  herein,  or  any  one  else,  except 
tbe  said  Owen  Alderman,  and  was  baaed 
upon  the  affidavit  of  said  H.  S.  Alderman 
tbat  tbe  entry  was  made  without  his  au- 
thority or  knowledge,  and  that  nothing 
had.  In  fact,  been  paid  on  said  Judgment. 
Under  the  execution  thus  anthoriied  to 
be  Issoed  to  enlorce  said  Judgment,  the 
Bberill  of  Barnwell  county  levied  upon 
the  said  land,  and  advertised  the  same 
for  sale  on  sales-day  in  Jnly,  1688,  as  the 
land  of  said  Owen  Alderman.  Thereupon 
the  plaintiff  commenced  this  action  to 
perpetually  enjoin  said  sale.   In  his  com- 

Slaint,  among  other  appropriate  aJlega- 
ons.the  plaintiff  alleges  that  he  has  paid 
the  whole  amount  of  the  purchase  money 
bid  at  tbe  sale  under  tbe  mortgage,  and 
tbat  tbe  subsequent  proceedings  to  open 
the  Judgment  were  Intended  as  a  fratkl 
upon  htm,  and  will  operate  as  sncfa,  un- 
less he  obtains  the  relief  demanded.  The 
defendant  answered,  denying  all  fraud 
and  collusion  on  his  part,  and  denying 
that  tbe  said  James  E.  Davis  ever  was  his 
attorney,  or  ever  had  any  aathorlty  to 
receive  the  monc^  due  upon  aaid  Jndgmeat, 
ortoentersatlsfaetion  thereon.  The  tes- 
timony adduced  on  the  part  of  the  plaln- 
tlB  tends  to  show  tbat  tbe  transcript  of 
Judgment  was  entered  In  Barnwell  coun- 
ty after  the  negotiations  for  the  loan  of 
the  money  by  the  mortRfu^  company  had 
been  completed;  but  before  the  money 
was  made  over  to  Owm  Alderman  the 
agent  of  the  company  made  a  flnal  search 
of  tbe  records,  which  revealed  the  fact 
tbat  the  transcript  of  Judgment  had  been 
entered  a  short  time  belore,  whereupon 
this  fact  was  brought  to  the  attention  ot 
Owen  Alderman,  who  said  the  Judgment 
had  been  paid,  and  sfaonld  so  appear  up- 
on the  record;  and  the  said  James  B. 
Davis,  one  ot  the  attomeya  of  record  In 
the  said  Jndgmeat,  Informed  said  agent 
that  the  Judgment  was  actually  paid,  and 
had  already  been  marked  satisfied  upon 
the  back  of  the  transcript  In  the  clerk's 
office,  and  that  he  would  also  make  the 
entry  of  Batisfaction  upon  tbe  abstract  ot 
Jndgments,  wblch  he  subsequently  did.  to- 
wlt,  on  tbe  Mb  ot  April.  18M6. 

The  testimony  on  the  part  ot  tbe  defend* 
ant  tended  to  show  that  James  E.  Davis, 
tbe  attorney  who  took  the  confession  of 
Judgment,  and  who  indorsed  tbe  entry  of 
satisfaction  on  the  record  thereof,  was 
not  tbe  attomoy  ot  H.  S.  Alderman,  who 
had  never  seen  or  had  any  communica- 
tion with  him,  bnt  acted  entirely  at  tbe  re- 

3 nest  and  nnder  the  direction  of  Owen  Al- 
erman,  who  was  his  brother-in-law ; 
and  the  d^endant,  In  bis  testimony,  says 
tbat  his  brother,  Owen,  owed  him  $5tiO, 
besides  Interest,  for  money  loaned  him  un 
the 24th  of  February,  1888.  for  which  a  note 
was  then  given.  That  the  said  Owen 
promised  to  secure  talm.  **Hb  Gonfessed 
Jadgment  In  my  favor  voluntarily,  to  make 
me  secure  for  my  money ;  and  told  me  he 
bad  confessed  cbu  Judgment  (or  tbat  pur^ 
pose."  That  no  part  theretrf  has  erer 
been  paid,  either  to  dtrfendant  or  to  any 
(Hie  (or  him  within  hla  knowledge;  and 
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tliat  he  never  autliorlsed  anyone  to  col- 
lect or  satisfy  said  JudfeineDt  until  he  em- 
ployed Mr.  Fatterenn,  aume  time  in  tlie 
spring  of  1888.  to  collect  tbe  Jadgment; 
and  that  he  bad  never  employed  Jamea 
£.  Davis,  "did  not  know  him,  and  had 
never  bad  any  bnslDeaa  transaction  with 
him."  The iBanealnttaeactlon  havlnf^  been 
reTerred  to  the  master,  be  made  hia  t» 
port,  flndinf?  the  facts,  substantially,  as 
we  have  stated  tbem  in  the  outset  of  this 
opinion,  and  finding  as  matter  of  fact 
"that  there  was  no  frand  or  collusion  on 
the  part  of  H.  S.  Alderman,  the  defendant 
herein. "  He  found  as  matter  of  law  that 
the  plaintiff  la  not  entitled  to  any  equita- 
ble relief  upon  the  ground  of  fraud,  and 
"that  plaintiff  la  not  entitled  to  equitable 
Interposition  by  Injunction  on  tbe  ground 
that  the  judgment  baa  been  satisfied." 
Upon  this  report,  and  the  exneptlona 
thereto  filed  by  tbe  plaiotlft.  the  caa^ 
was  heard  by  hia  honor,  Judge  Hl<D80N, 
who  held  "that,  while  there  may  have 
been  no  collusion  on  the  part  of  tbe  Aiders 
mana,  or  corrupt  purpose  iu  their  trans- 
actlona,  at  the  eame  time  the  loan  waa 
made  to  Owen  Alderman  upon  the  faith  of 
tbe  statements  of  the  aald  Owen  Alderman 
and  James  B.  Davis,  who  acted  as  attor- 
ney for  both  parties  inobtalniug  the  Judg- 
ment; and,  ^hlle  the  aatlslaction  made 
and  acknowledged  by  aald  Jamea  £.  Da- 
vis on  the  rerorda  of  the  county  may  be  In- 
correct, Its  effect  waa  to  induce  tbe  lender 
of  tbe  money  to  make  the  Iord,  and  W. 
Q.  Wheeler,  the  plaintiff,  to  become  the 
pnrchaaerof  the  land.  To  allow  a  sale 
under  such  clrcumstancea  would  operate 
as  a  fraud  npon  tbe  rights  of  tbe  party 
who  made  the  loan,  and  upon  the  rights 
also  of  tbe  plaintiff,  who  claims  under  tbe 
lender  of  the  money."  He  furthw  held 
that  a  court  of  equity  "will  enjoin  aaale 
under  execution,  although  the  purchaser 
acquires  no  title,  where  the  etfect  of  such 
sale  la  to  clnud  tbe  title  of  one  who,  like 
thla  plaintiff,  occupies  the  position  of  an 
innownt  purchaser  for  value  without  no- 
tice." Judgment  was  accordingly  ren- 
dered, perpetually  enjoining  the  enforce- 
ment of  said  Judgment  against  the  land  in 
question.  From  this  Judgment  defendant 
appeals  upon  the  several  groundH  set  out 
In  the  record,  which  impute  error  to  the 
circuit  Judge  In  holding  (1)  that  the  case 
made  by  the  plfl^ntlft  entitled  blm  to  "equi- 
table Interference;"  (2)  that  DetIs  acted 
aa  attom<>y  fur  bolh  parties  in  obtaining 
the  Judgment,  and  that  U.  S.  Alderman 
was  bound  by  the  statements  made  by 
Davis  and  Owen  Alderman ;  (3)  that, 
while  the  aatlsfactlun  entered  upon  tbe 
rpcnrd  of  the  Judgment  may  be  incorrect, 
yet,  aa  It  Induced  plaintiff  to  become  the 
purchaser  of  the  land,  tbe  defendant  Is 
thereby  estopped  by  aald  entry,  al- 
though aald  Davis  acted  without  autbor- 
ty,  and  without  receiving  theuiouey;  (4) 
in  perpetually  enjoining  the  enforcement 
of  the  execution  agalnat  the  land  In  ques- 
tion. 

Tbe  first  ground  raises  the  question  of 
tbe  Jurisdiction  of  the  court,  and,  there- 
fore. Ilea  at  the  very  foundation  of  the 
case.  That  the  court  of  equity  boa  Jurla- 
dictlou  to  prevent  or  remove  a  cloud  up- 
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on  the  titleto  land  In  certain  cases  cannot 
be  questioned.  2  Pom.  Eq.  Jur.  §  783;  3 
Pom.  Eq.  Jur.  SS  ^398.  139d;  High,  InJ.  S§ 
269-273.  The  Inquiry,  then,  is  whether 
thla  la  one  of  the  cases  in  which  such  juris- 
diction can  be  exerclaed.  It  will  be  ob- 
served that  the  plaintiff  in  this  case  bases 
his  claim  for  protection  npon  the  ground 
that  he  Is  an  Innocent  purchaser  for  valu- 
able  consideration  without  notice,  whicli 
is  peculiarly  an  equity  doctrine,  (3  Pom. 
Eq.  Jur.  §  788;)  and  also  charges  fraud 
and  coUuHlon  between  the  creditof. 
against  whose  Judgment  he  is  seeKloR 

erutpction,  and  his  Judgment  debtor.  It 
I  therefore  clearly  distlngoishable  from 
the  eases  of  Green  v.  Bank,  10  Rich.  tSq.  27: 
Brown  v.  Dickinson,  Id.  408;  Wilson  v. 
Uyatt,4S.C.S69;  and  Glllam  v.ArnnId,3^ 
S.  C.  603, 11  8.  E.  Rep.  831.— T«lled  upon  by 
appellant.  The  plalntltfberedoea  not  rely 
upon  a  mere  legal  right  which  he  does  nut 
need  tbe  aid  of  a  court  of  equity  to  en- 
force, aa  tn  the  cases  Just  mentioned ;  hut 
his  reliance  here  la  upon  a  pure  equity, 
which  does  require  the  aid  of  a  court  of  « 
equity  to  enforce.  The  present  cafw  la 
more  analogoua,  though  not  strictly  so, 
to  the  case  uf  Martin  v.  Martin.  24  8.  C. 
446.  wh?re  a  purchaser  of  land,  with  cove- 
nant of  warranty,  was  allowed  to  Invoke 
the  aid  of  equity  to  protect  himself  from 
a  prior  mortgage  brtd  by  bis  graotor. 
The  fact  that  tbe  master  has  found  that  j 
there  was  no  fraud  or  collusion  on  tbe 
part  of  H.  S.  Alderman,  which  finding  baa 
not  been  disturbed  by  the  circuit  judge,  la 
not  concluatve;  for,  though  there  was 
no  actual  fraud  upon  the  part  of  H.  S.  Al- 
derman, yet,  aa  the  circuit  Judge  w^  says, 
it  would  certainly  operate  aa  a  fraud  up- 
on tbe  plaintiff,  whether  so  Intended  or 
not,  to  allow  a  sale  of  the  land  under  a 
judgment  which,  at  the  time  of  plalntlirs 
purchase,  bore  upon  the  face  of  the  record 
evidence  that  It  was  satisfied, even  tbougb 
It  should  afterwards  be  made  to  appear 
that  the  eutry  of  aatlslaction  waa  without 
authority. 

The  second  ground  ol  appeal  incorrectly 
represents  the  circuit  Judge  as  holding 
that  the  d^endant  herein  "was  bound  by 
the  statements  made  by  Mr.  Jamea  E. 
Davie  and  Owen  Alderman,  tbe  Judgment 
debtor."  Wo  do  not  understand  the  de- 
cree of  the  circuit  Judge  as  being  baaed  up- 
on any  "statements"  made  either  by  Davia 
or  the  Judgment  debtor,  but  npon  the  fact 
that  Davis,  who  acted  as  tbe  attoro^ 
for  both  parties  in  obtaining  the  Jndg* 
ment,  had  acknowledged  satisfaction  oa 
the  record.  That  Davis  acted  as  the  at- 
torney fur  both  parties  cannot  well  be  dis- 
puted In  the  face  of  the  uncontradicted  tes- 
timony that  he  prepared  the  papers,  and 
Indorsed  tbe  name  of  his  Arm  thereon,  m 
attorney  for  the  plaintiff  in  said  Judsmeot. 
and  advised  the  filing  of  tbe  transcript  <d 
the  Judgment;  and,  what  is  much  more 
HlgnificRnt,  signed  the  name  of  H.  S.  Al- 
derman lo  the  entry  of  aatlslaction.  "pfY 
Jae.  E.  Davip,  Plalntlff'a  Atty. ;"  and  tbt 
real  question  Is  that  which  tbe  third 
ground  of  appeal  waa  doubtiees  Intended 
to  raise, — whetber  he  had  any  anthority 
so  to  act  lor  H.  8.  Alderman.  While  It  to 
quite  true  that  thara  la  no  dbrect  eridcnn 
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tbat  DavlB  waH  ever  employed  as  an  at* 
toraey  by  H.  S.  Alderman,  yet  Cbe  fact  of 
his  baviaiE  so  acted,  and  tbat  H.  H.  Al- 
derman Is  now  claiming  the  benefit  nf  his 
act,  togetber  wltb  otber  circumstances 
presently  tn  be  alluded  to,  Is  snfflclent,  la 
onrJadKment.  to  establlHta  that  relation 
between  Davis  and  H.  S.  Alderman.  If 
the  confession  o(  Judgment  had  never  been 
taken^  or  If,  af  terlt  was  taben  In  the  cuan- 
ty  of  Aiken,  the  transcript  thereof  had 
never  been  filed  in  Barnwell  coanty,  It  Is 
▼cry  obvluas  that  H.  S.  Aldprmau  would 
bare  had  no  pretense  of  a  lien  upon  the 
plaintiff's  land;  and  bence,  itbe  baa  any 
saeb  Hen,  be  most  elaim  It  throogh  tbe 
lodgment  which  was  prepared  by  Uavle, 
acting  as  bis  attorney;  and  he  cannot 
now  claim  the  benefit  without  assamlng 
the  corresponding  harden,  at  least  so  far 
as  the  rights  of  subseqaeat  innocent  pnr- 
chaserB  are  concecrn^.   As  is  said  in  1 
Pars.  Cont.  $  M:  "An  adoption  of  the 
aKency  in  part  adopts  it  in  tbe  wliole,  be- 
eaaae  a  principal  wnot  permitted  to  ac- 
cept and  confirm  so  much  of  a  contract, 
made  by  one  purporting  to  be  hie  axeiit, 
as  he  shall  think    beneficial  to  himself, 
and  reject  the  remainder."   Upon  this 
principle,  H.  S.  Aldermnn  cannot  be  per- 
mitted to  claim  tbe  benefit  of  the  act  done 
by  Darls  as  bis  attorney,  and  at  tbe  same 
time  repudiate  his  attorneyship.   In  addi- 
tion to  this,  It  appears  from  the  <lefend- 
ant's  own  testimony  that  when  the  mon- 
ey was  loaned  fur  whh^h  the  judgment 
was  taken  it  was  on  tbe  prumlue  of  the 
borrower  to  secure  or  make  safe  the  lend- 
er, and  that  the  Judgment  was  rolunta- 
rlly  confessed  by  Owen  Alderman  to  H.  S. 
Alderman  lor  tbat  purpose,  and  H.  S.  Al- 
derman was  told  by  Owen  tbat  he  bud 
eonfessed   tbe  Judgment  In  accordance 
wltb  bis  promise.   It  would  seem,  there- 
fore, tbat  H.  8.  Alderman,  when  he  loaned 
tbe  money  to  his  brother,  Owen, relied  up- 
on blm  to  secure  the  same,  and  when 
Owen  employed  Darls  to  take  tbe  con- 
fesalon  for  the  purpose  of  carrying  out  his 
promise  be  waa  really  acting  for  tbe  bene- 
fit of  B.  S.  Alderman,  who  cannot  now  be 
permitted  to  avail  himself  of  such  benefit, 
end  at  the  same  time  repudiate  the  agen- 
cy through  which  It  was  secured.  It 
seems  to  us,  therefore,  that  Davis  roust 
be  regarded  as  tbe  attorney  of  H.  S.  Al- 
derman in  taking  the  confesidon  of  Judg- 
ment. If  so,  then  be  bad  authority  to  re- 
ceive the  money  due  thereon,  and  entersat- 
Isfactlon  on  the  Judgment.  Poole  v.GlBt,4 
McCord.259;  Treasurersv. McDowell,! Hill, 
(S.O.)184;TaylorT.Eastprling,lRicb.Law, 
810.  It  Is  very  true  that  an  attorney  has 
no  authority  to  enter  satisfaction  with- 
out the  actual  receipt  of  tbe  money,  and, 
as  betweoi  the  paFties,  such  an  entry  of 
aatlaf  action  without  tbe  actual  receipt  of 
the  money  may  be  vacated  upon  a  show- 
big  to  tbat  effect.   But  where  the  rights 
of  Third  persons  intervene  the  quf^stlon  of 
estoppel  comes  in,  as  It  would  operate  a 
frand  upon  an  Innocent  purchaser  with- 
out notice  to  allow  a  Jndgment  which, 
when  he  purchased,  bore  upon  Its  face  the 
evideneetbat  It  was  satlsfled*  to  be  opened 
and  used  as  a  Ilea  upon  tbe  property  puiv 
ebaaed,  even  thongh  It  afaoold  be  after- 


wards made  to  appear  that  tbe  satisfac- 
tion was  Improperly  raitered.  See  City 
Council  v.  Ryan,  22  S.  C.  83U.  In  tbe  pres- 
ent case  it  appears  that  when  the  money 
was  loaued  upon  the  mortgage  under 
wblcb  tbe  land  was  sold,  and  when  the 
plaintiff  purchased*  tbe  Judgment  which  la 
now  sought  to  beset  up  as  a  lien  on  tbe 
land  bore  upon  its  face  not  only  an  entry 
of  satisfaction,  but  also  a  declaration  of 
the  receipt  of  the  money  due,  so  that  the 
records*  which  purchasers  are  invited 
aud  expected  to  examine  before  purchas- 
ing, showed  that  there  was  no  Hen  upon 
the  land ;  and  it  would  be  a  palpable 
fraud  upon  tbe  plalntitf  ber^n  to  allow 
the  Judgment  to  be  set  op  as  a  Hen  upon 
tbe  land  because  It  has  been  subsequently 
made  to  appear  that  no  money  was  Id 
fact  received,  and  the  entry  of  satisfaction 
was  made  without  authority.  Any  other 
view  would  shake  confidence  In  the  public 
records,  end  Jeopardise  many  titles  ac- 
quired upCtn  the  faltb  of  what  such  rec- 
ords show,  and  connot  for  a  moment  be 
entertained. 

Tbe  fourth  ground  Is  too  general  In  Its 
character  to  call  for  further  notice  than 
what  it  has  Incidentally  received  in  con- 
sidering the  other  grounds.  The  Judg- 
meut  of  this  court  Is  tbat  the  Judsment 
of  the  circuit  court  be  affirmed. 

McaowAN,  J.  I  concur. 


Grantham  v.  Gbanthah  et  ah 

(.Supreme  Court  of  South  Carolina.   Sept  19, 
189L) 

Hdsbahd  and  Win  —  Oirr  or  Wm*8  Buaium 
— FoacSASa  or  Land— Paktitiok. 
Where  a  wife's  earnings  were  allowed  to 

aconmnlate  with  her  employer  for  the  express 
purposeof  providlnfr  s  fund  ibrtbe  puiohate  of  a 
home  for  her,  and  the  buaband,  both  before  and 
after  the  puroiuse,  always  spon  of  the  money 
as  hen,  and  never  on  any  oocaaion  as  his  own, 
the  inference  Is  Irresistible  tbat  he  had  given  it 
to  her,  thooffta,  nmler  tbe  law  as  it  then  stood, 
it  could  not  have  become  hers  in  any  other  way; 
and  tbe  fact  tbat  the  property  purobaaed  with 
SQch  eaminsa.  was  taken  in  tbe  husband's  name 
Is  not  sufficient  to  overcome  the  andlspoted  evi- 
dence of  his  declarations  ttiat  It  was  pidd  file 
wiUi  his  wife's  money. 

Appeal  from  common  pleas  circuit  court 
of  Sumter  county ;  T.  B.  Frassr,  J udge. 

Action  by  Elizabeth  Grantham  against 
James  Grantham  and  others  for  partition 
of  real  eetate.  There  was  a  Judgment  for 
plaintiff,  and  defendanta  appeal.  At 
firmed. 

Bluitdiate  &  Wilson,  tor  appellants. 
HBtyDSWortb  tt  Cooper,  for  respondent. 

McIvER,  J.  James  Qrantham,  theelder, 
died  some  time  in  18H1,  intestate,  seised 
and  possessed  of  some  real  estate,  leav- 
ing as  his  heirs  at  law  hiu  widow,  tbe 
plaintiff  herein,  and  two  children,  Jamea 
Grantham,  one  of  tbe  defendants  herein, 
and  Julia  Ann  Dlggs,  who  died  in  1S87, 
leaving  11  children,  who  are  the  othur  de- 
fendants herein;  aud  thlsactloD  was  com- 
menced in  May,  1890,  for  the  partition 
said  real  eetate.  Tbe  only  question  pre- 
sented by  this  appeal  Is  as  to  whether  a 
certain  lot  in  tbe  city  of  Sumter,  described 
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In  thtt  complatnt,  constitiited  a  pare  of 
Itttf  r««l  estate  of  the  said  lateetate;  the 

ftlHtntin  claiming  that  It  belonse  to  her 
ndlrtdaally,  and  the  defendants  clalmiDg 
that  It  constituted  part  ol  tbe  real  estate 
of  Intestate,  and  M  each  Is  subject  to 
partition  among:  bis  beirs  at  law.  Tbe 
facts  seem  to  be  undlaputed,  and  are  eub- 
stanttally  as  follows :  Tbe  Intestate, 
James  Grantbam,  and  hts  wife,  Kliiabetb, 
were  both  In  tbe  employmeDt  of  tbe  late 
Judge  Moses,  and,  wbile  tbelntestate  was 
In  tbe  bablt  nl  drawing  his  own  wages, 
those  of  Ms  wife  were  allowed  to  remain  In 
the  hands  of  the  Judge.  On  the  3d  of  May, 
1S73,  Martha  E.  McCoy  execDted  a  cun- 
reyance  of  the  lot  In  question  to  tbe  Intes- 
tate, wherein  It  was  recited  that  it  was  In 
consideration  of  tbe  sum  of  f46  paid  by 
bim  tuber;  but  the  plaintiff  claims  tbat 
this  money  was  hem,  and  thertfore  con- 
tends that  there  la  a  remltfug  tnwt  in  her 
favor  in  ^he  said  lot.  Tbe  testimony 
leaves  but  little,  If  any,  doulft  that  tbe 
lot  was  paid  for  with  tbe  wages  of  tbe 
wife,  which  bad  been  allowed  to  accumu- 
late in  tbe  bauds  of  Jodge  Moses,  and 
drawn  from  blm  by  the  intestate  for  the 
purpose  of  paying  fur  the  lot,  and,  but  for 
the  marital  relation  existing  between  the 
parties,  these  facts  would  be  suffldent  to 
raise  a  resulting  trust  In  favor  of  tbe 
plalntiir.  It  is  contended,  however,  that 
under  the  law  as  It  then  stood,  the  earn- 
iDgs  of  the  wife  belonged  to  the  husband, 
and  therefore,  though  the  money  used  la 
paying  for  the  lot  was  derived  from  the 
wages  of  the  wife,  It  was  In  law  tlie  mon- 
ey of  the  husband,  and  hence  there  was  no 
resulting  trust.  While  it  Is  quite  true 
that,  as  the  law  then  stood,  the  earnings 
of  a  married  woman,  derived  from  her 
personal  services,  belonged  exclusively  to 
the  husband,  yet  there  was  nothing  to 
prevent  tbe  husband  from  making  a  gift 
to  bis  wife  of  her  earnings,  provided  this 
was  done  without  detriment  to  tbe 
claims  of  the  husband's  creditors,  ol 
whom  there  does  not  appear  to  be  any  in 
this  case.  So  tbat  tbe  real  inquiry  in  this 
case  Is  wbetber  the  Intestate  had  given 
his  wife's  wages  to  her,  and  whether  when 
he  drew  them  he  was  not  acting  simply 
as  ber  agent.  This  Is  a  question  of  fact 
which  has  been  determined  adversely  to 
the  appellants  by  tbe  circuit  Judge,  and 
we  think  bis  conclusion  is  mostabnndant- 
ly  sustained  by  tbe  testimony  set  out  in 
the  "case."  From  that  It  appears  that 
tbe  wife's  wages  were  allowed  to  accumu- 
late In  the  bauds  of  her  employer  for  the 
express  purpose  of  providing  a  fund  for 
the  purcbase  of  a  home  for  her.  The  la- 
testate,  both  before  and  after  the  pur- 
chase, always  spoke  nf  tbe  money  as  bis 
wife's,  and  never  upon  any  occasion  spoke 
of  It  or  claimed  It  as  bis  own;  and  it 
could  not  have  been  hers  except  by  a  gift 
from  her  husband,  and  hence  the  Inference 
that  be  had  given  It  to  her  Is  Irresistible. 
As  the  counsel  for  respondent  well  puts  It, 
suppose  he  had  drawn  bis  wile's  wages 
every  month,  and  deposited  the  money  In 
bank  to  her  credit,  what  higher  evidence 
lould  be  needed  of  a  girt  from  him  to  her?" 
Lod  when,  Instead  of  doing  this,  be  left 
ler  wages  from  month  to  month  In  the 


hands  of  Judge  Moses,  declaring  his  par- 

Eose  In  doing  so,  he  practically  deposited 
Is  wife's  monthly  wages  from  time  to 
time  with  tbe  Judge  for  her  benefit.  In- 
stead of  drawltigtbem  every  month  for  bis 
own  use,  as  he  might  have  done,  and  be 
thereby  Just  as  unmistakably  made  a  gift 
to  his  wife  as  If  he  hod  drawn  the  money 
and  deposited  It  in  bank  to  ber  credit. 
The  fact  that  when  the  purchase  was 
made  the  title  was  taken  In  the  name  of 
the  husband  Is  not  snfflclent  to  overcome 
the  undisputed  evidence  of  his  declara- 
tions, made  both  before  and  after  the  pur- 
chase, tbat  the  property  was  paid  for 
with  bis  wife's  money;  for,  in  the  flrat 
place,  that  might  have  ariKU  from  igno- 
rance or  some  other  cause;  and,  in  tbe 
second  place,  if  he  had  already  given  the 
money  to  his  wife*  be  could  not  after- 
wards recall  the  gift  without  ber  consent, 
of  which  there  is  not  tbe  slightest  evi- 
dence. We  do  not  think,  therefore,  that 
there  was  any  error  on  tbe  part  of  tbe 
circuit  Judge  In  concluding  that  tbe  prop- 
erty was  paid  for  with  the  money  of  thn 
wife,  and  hence  a  resulting  trust  arose  In 
ber  favor.  Tbe  Judgment  of  this  court  Is 
tbat  the  Judgment  of  the  circuit  court  be 
affirmed. 

BloCtoWAN*  J.  I  eonenr. 


Bhodb  et  al.  v.  Tutbn  et  al. 

(Supreme  Cowrt  of  SouOi  CaroUna.   Sept  10; 
1891.) 

SdPPOBT  op  iNFUm— LlABILtTT  OV  MOTKKR— AP- 

1.  A  widow,  who  has  not  salQclent  property 
of  her  own  to  sapport  minor  children,  may  resort 
to  the  uhllaren*s  property  for  that  porpose;  and 
therefore,  where  she  arraoves  with  her  father  to 
fomlBh  Uie  support,  agre^ng  to  allow  him  as 
oonsideratioQ  the  use  of  the  ohildreo 'aland,  trtim 
which  he  derive*  an  iocome  lass  in  value  tbaa 
the  support,  neither  she  nor  Utoy  have  any  claim 
against  hts  estate. 

2.  The  existenoe  of  a  eontraot  la  a  onestiaa  of 
fact,  and,  underthe  well-settled  rule,  is  conclod- 
ed  by  tbe  oononrrent  fludiogs  of  a  referee  and 
cirouit  Judge. 

8.  A  question  a«  to  tbe  effect  of  theataUita  al 
frauds  on  a  oontraot,  whra  not  raised  below,  doc 
by  any  exception  to  the  jodgmaut.  Is  not  deter- 
minable on  appeaL 

Appeal  from  commoD  pleas  clieolt  court 
of  Hampton  county;  J.  D.  Withbrbpooii, 

Judge. 

Action  by  Mary  E.  Rhode  and  others 
against  W.  H.  and  G.  W.  Tuten,  as  execu- 
tors ot  W.  R.  Tuten, to  recover  for  the  rent 
of  land  alleged  to  have  been  received  by 
their  testator.  There  was  Judgmmit  for 
defendants,  and  plaintltta  appeal.  Af- 
firmed. 

Howell,  Marphj  A  Fairow,  for  appel- 
lants. Jamea  W.  Uoont  for  respondents. 

MoIvBR.  J.  On  tbe  10th  of  July,  1887, 
James  E.  Altman  departed  this  life  Intes- 
tate, leaving  as  his  heirs  at  law  his  wid- 
ow, Mary  E.,  who  subsequently  intermar- 
ried with  J.  A.  Rhode,  and  his  three  chil- 
dren, Mary  Ella,  who  has  since  intennar' 
ried  with  Morgan  Pye,  Ada  B.,  who  died 
intestate  on  tbe  2lBt  ot  June,  1877,  and 
WUllam  O.  Altman.  AU  of  thsae  chUdnn 
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at  tbe  time  of  the  death  ol  their  lather 
were  mlaora.— Ada  E.  havloi;  been  born 
on  the  22(1  of  April*  1860;  MaTv  Ella,  on 
tbe  37th  of  January.lSBS;  and  wmiam  6.. 
on  the  18th  of  December,  ltJ66.  The  Intes- 
tate Jameii  E.  Altman  was  at  the  time  of 
hts  death  aeised  and  possesBed  of  a  tract 
of  land  In  Hampton  county,  which  de- 
scended to  and  veeted  la  his  heirs  at  law, 
named  above.  Tbe  widow  of  the  intes- 
tate, noon  after  the  death  of  her  husband, 
end  before  her  second  marriage,  with  her 
minor  children  went  to  reside  with  her 
father,  W.  R.  Tuteu,  where  she  remained, 
with  her  children,  until  after  her  second 
marriage  with  Rhode,  tbe  date  of  which 
la  not  specifically  stated,  though  it  seems, 
from  tbe  circuit  Judge's  decree,  to  bare 
been  some  time  In  1872.  The  said  W.  R. 
Tnten  went  Into  possession  of  the  said 
tract  of  land,  and  rented  out  tbe  same 
for  the  years  1869, 1870,  1871,  and  1S72,  re- 
ceiving as  rent  for  tbe  first  two  years  9200 
for  each  year,  and  for  the  last  two  years 
$150  for  each  year.  At  tbe  expiration  of 
the  year  1872  the  land  was  surrendered  to 
Rhode  and  wife,  at  their  request,  and  they 
have  since  been  in  poasesBlon.  On  the  24tb 
ol  Febmary,  1886,  tbe  said  W.  B.  Tnteu 
died,  leaving  a  last  will  and  testament, 
ol  which  the  defendante  are  the  doly- 
qoallfled  execDtors.  Ou  tbe  Ist  of  July, 
1887,  tills  action  was  commenced  by  tbe 
plain  tlftb,  as  heirs  at  law  ol  said  James 
E.  Altman,  to  recover  from  the  defend- 
ants, am  executors  as  aforesaid,  the 
amount  alleged  to  have  been  received  to 
the  use  of  the  plalncllfs  lor  the  rent  ol 
said  land  by  their  testator,  W.  R.  Tnten. 
The  defendants  answered,  saying,  among 
other  things,  that  tbe  said  James  E.  Alt- 
man  was  at  the  time  of  his  death  indebt- 
ed to  their  testator,  cut  well  as  to  other 
parties,  and  that  In  tbe  year  1868  the 
plalntlfr  Mary  E..  "In  b^all  of  herself  and 
her  Infant  children,  entered  Into  a  contract 
with  tbe  said  WUUam  R.  Tuten,  by  whl:b 
It  was  agreed  that.  In  consideration  ol 
tbe  said  Indebtedness  of  the  said  James 
£.  Altman  to  the  said  William  R.  Tuten, 
and  that  William  R.  Tuten  shoald  pay  the 
other  creditors  aforesaid,  and  In  the  mean 
time  support  tbe  said  Mary  E.  Rhode  and 
her  children,  (the  plalntltrs.)  tbe  said 
William  R.  Tnten  sbonld  take  tbe  said 
land  and  rent  Itont  torflve  years,  anddur- 
Ing  that  period  receive  the  rents  and  prof- 
its to  his  own  nse."  And  the  defendants 
allege  that  in  pursuance  of  said  agreement 
the  said  W.  R.  Tuten  did  rent  ont  the  land 
for  tbe  years  1869-1872,  Inclusive,  for  the 
amonnts  above  stated,  and  faithfully  car- 
ried ont  hie  part  of  the  said  contract:  but 
that,  at  the  end  of  the  said  four  years, 
tbe  said  Mary  E.,  having  Intermarried 
with  Rhode,  desired  possession  of  the 
said  land,  and  tbe  same  was  surrendered 
to  them  by  said  W.  R.  Tuten,  he  losing 
the  rent  for  the  fifth  year,  to  which  he  was 
entitled  nnder  the  terms  of  tbe  contract. 
Tbe  defendants  also  pleaded  tbe  statute 
of  limitations.  The  Issues  in  the  action 
were  referred  to  a  referee,  who  heard  the 
testimony  adduced,  and  made  his  report, 
rejecting  the  claim  of  tbe  plaintiffs;  aud 
his  report,  with  the  exceptions  thereto, 
came  before  bis  honor,  Jodge  Withsb- 
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SPOON,  wbo  rendered  Judgment  confirming 
the  report,  and  that  the  complaint  be 
dismissed.  From  this  Judgment  plaintUfw 
appeal  upon  tbe  several  grounds  set  ont 
In  tbe  record,  which  need  not  be  set  ouc 
here,  as,  according  to  the  view  which 
we  take  of  the  case,  there  are  really  but 
two  questions  in  the  case:  First.  Was 
there  such  a  contract  as  that  set  up  In 
the  defendants'  answer?  Sacond.  II  so, 
what  was  Its  effect,  so  far  aa  the  rights  of 
the  minors  are  concerned?  For  the  third 
question— as  tothestatuteotllmltatlons— 
la  superseded  by  tbe  conclusion  which  wo 
have  reached  as  to  the  other  two  qoes- 
tlons. 

Whether  there  was  snch  a  contract  as 
that  set  up  In  the  answer  la  a  question  of 
fact,  and,  under  the  well-settled  rule,  Is 
concluded  by  tbe  concurrent  finding  of  tb« 
referee  and  the  drenlt  Judge;  for  there  cer- 
tainly was  testimony  tending  to  support 
tbe  conclusion  which  they  reached,  and 
surely  the  simple  denial  of  Mrs.  Rhode 
would  not  be  su^dent  to  warrant  us  lu 
saying  that  the  conclusion  reached  was 
contrary  to  the  manifest  weight  of  the 
testimony.  Indeed,  as  tbe  circuit  judge- 
well  remarks,  tbe  fact  that  when  Uietand 
was  snrrendered  by  the  old  man  after  bis 
dangbter's  second  marriage,  nothing- 
whatever,  so  far  as  the  testimony  dis- 
closes, was  said  about  the  rents,  wblcli> 
they  knew  W.  R.  Tuten  bad  been  receiving, 
for  tbe  previous  years,  is  a  pregnant  cir- 
cumstance to  show  that  some  ancb  ar^ 
rangementabontthe  rents  had  been  made; 
and  when  to  this  Is  added  the  fact  that, 
thODgh  William  B.  Tatm  lived  for  some 
18  years  afterwards,  no  claim  was  made 
upon  him,  and  that  this  action  was  com- 
menced  soon  after  his  lips  were  doseil  by 
death,  there  can  be  but  little  doubt  that 
tbe  conclusion  reached  by  the  referee  and 
concurred  in  by  tbe  circuit  Judge  was  cor- 
rect. If,  then,  socb  an  arrangement  was 
made  by  the  mother  with  her  father  tor 
tbe  support  and  meUntenance  of  herself 
and  her  minor  children,  and  the  same  was 
faithfully  carried  out  by  the  old  gentle- 
man,— as  the  evidence  and  the  findings  be- 
low show  to  have  been  the  fact,— tbe  only 
remaining  inquiry  is,  what  was  Its  ^ect» 
BO  far  as  the  rights  of  the  minors  are  con- 
cerned? It  will  be  observed  that  when 
Altman  died  be  left  threechlldren  of  tender 
years,— tbe  eldest  being  th«i  only  abuut 
seven  years  of  age,  and  the  youngest  "an 
Infant  In  the  arms;"  and  the  estate  whlcb 
he  left  seems  from  tbe  evidence  to  have 
been  small,  barely  sufficient  to  afford  his 
family  a  scanty  suppnrt.  What,  then, 
was  the  widow  to  do  In  order  to  provide 
for  these  children,  who  were  then,  all  of 
them,  unquestionably  unable  to  provide 
for  tbeniselveH?  What  better  arrange- 
ment could  she  have  made  than  that 
which  she  did  make  with  her  father, 
whereby  she  and  her  children  were  provid- 
ed with  a  comfortable  support  and  main- 
tenance, without  any  encroachment  upon 
the  capital  of  the  estate  left  hy  her  hus- 
band and  their  father?  Whether  a  wid- 
owed mother  is  under  a  legal  obligation 
to  support  her  minor  children,  even  where 
her  own  estate  la  suQcleut  tor  the  pur- 
pose, bas  not,  so  tar  as  we  are  Informed,. 
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hwD  distinctly  decided  In  this  state,  and 
elsewhere  there  Is  a  conflict  of  authority, 
See  Railway  Co.  t.  Stutler.  93  Amer.  Dec. 
714;  Beeve.  Dom.  Rel.  e.  8,  p.  360,  and  the 
aatborltin  cited  In  notes;  also,  chapter 
11,  p.  869,  and  notes.  In  Kerr  v.  Butler,  3 
DesauB.  Eq.  279,  where  a  testator  gave  the 
profits  of  his  whole  estate  to  his  wife  for 
life,  and  to  hfs  son  afterwards,  It  was  held 
tliat  the  mother  was  bound  to  maintain 
the  Hon  during  his  minority  and  nntll  her 
death ;  but  that  decision  was  not  baned 
upon  the  Idea  that  a  widowed  mother 
was  uuder  any  legal  obligation  to  main- 
tain her  minor  son,  but  upon  the  construc- 
tion ffiven  to  the  will:  "The  court  will 
nut  suppose  on  the  part  of  the  testator  an 
Intention  so  extraordinary  as  leaving  his 
Infant  son  for  a  series  of  years  without 
the  means  of  maintenance  or  education, 
or  that  an  account  of  these  purposes  was 
to  be  kept  until  the  son  came  Into  posses- 
sion of  bis  fortune,  and  then  to  be  paid  out 
of  the  capital  thereof;  but  the  court  will 
rather  suppose  the  testator  lntende<l  his 
wife  to  talie  the  profits  of  .  hfs  estate  as 
well  tor  the  support  of  bis  son  as  for  her 
own  use. "  That  case,  therefore,  does  not 
decide  that  there  was  any  legal  obligation 
on  the  widowed  mother  to  support  her  In- 
fant child.  On  the  contrary,  the  Implica- 
tion Is  that  the  court  did  not  bold  to  any 
snch  doctrine,  for,  If  It  had.  then  there 
would  have  been  no  necessity  to  place  the 
decision  upon  the  ground  of  intention.  In 
Cud  worth  v.  Thompson,  S  Desaus.  Eq.256, 
It  was  held  that  minor  children  must  be 
supported,  oat  of  their  own  property 
where  the  mother  has  Insufficient  means 
to  enable  her  to  do  so.  Here  the  Impllca 
tlon  seems  to  be  the  reverse  ot  what  It 
was  in  the  preceding  case,  and  that  the 
allowance  mode  to  the  mother  out  of  the 
estate  of  her  minor  children  for  their  sup- 
port would  not  have  been  made  If  the 
mother's  estate  bad  been  sufficient.  In 
Hey  ward  v.  Hey  ward's  Rx'r,  i  Desaus.  Eq. 
445,  a  mother  who  bad  onlya  hare  compe- 
tenceforherself.and  had  minorchlldren liv- 
ing with  her,  was  granted  an 'allowance 
out  of  their  estates  for  their  support.  In 
Teague  v.  Dendy,  2  McCord,  Eq.  207,  it 
seems  to  have  been  conceded  that  minor 
distributees  of  an  estate  were  entitled  to 
an  allowance  out  of  the  income  of  the  es- 
tate for  their  support,  although  their 
mother  was  living,  and  entitled  to  her  dis- 
tributive share  of  the  estate.  lu  Ellerbe  v. 
Ellerbe,  Speer,  Eq.  32S,  the  question  was 
as  to  the  construction  of  a  will  of  the 
grandfather,  providing  that  his  wife,  to- 
gether with  his  daughter  and  grandson, 
Bfaould  have  a  reasonable  and  competent 
support  out  of  the  proceeds  of  tale  estate 
nntil  his  ]ust  debts  were  paid,  and  during 
the  life  of  his  wife.  Tt  was  held  that,  as 
the  daughter  had  a  sufficient  property  of 
her  own  for  the  support  of  herself  and 
child,  thongb  the  child  bad  none,  the  pro- 
vision conid  not  take  effect,  and  the  claim 
of  the  daughter  to  be  reimbursed  the  ex- 

fiense  which  she  had  incurred  In  support- 
iig  her  child  was  rejected.  Hakpbr,  C, 
hi  delivering  the  opinion  ot  the  court, 
plainly  Intimates  his  opinion  that  a  moth- 
er who  has  sufficient  means  of  her  own  to 
maintain  her  cbtldren  aju  weU  as  herself  is 


bound  to  do  so.  In  Buck  t.  Martin,  21  S. 
C.S90,  one  of  the  questions  was  wbetherthe 
mother  (who  had  married  a  second  time) 
was  liable  to  her  Infant  children,  who 
lived  with  her,  for  the  rents  and  profits  of 
the  common  property,  and  the  court  held 
she  was  not.  Mr.  Justice  McGowan,  in 
delivering  the  opinion  of  the  court,  used 
this  language:  "It  was  not  the  legal  duty 
of  the  mother  or  her  [second]  husband  to 
support  tbe  children  without  the  use  of 
their  shares.  The  possession  of  the  mother 
waa  also  the  possession  of  the  children  liv- 
ing with  her,  and  of  course  they  have  no 
Jnst  claim  for  rents  and  profits  which  cbej 
consumed  themselves. " 

From  this  review  of  the  authorities  In 
this  state  we  think  It  is  safe  to  conclnde 
that,  whatever  may  be  the  rule  as  to  the 
legal  obligation  of  a  mother,  poasemed  of 
sufficient  means  for  the  purpose,  to  sup- 
port her  minor  children,  no  such  obliga- 
tion exists  where  tliemother  has  nut  aufH- 
cleut  means  of  her  own,  but  that  In  such 
case  the  property  of  the  minors  maybe  re- 
sorted to  for  the  purpose  of  providing 
them  with  a  proper  support,  at  least  so 
far  as  the  Income  of  their  property  ex- 
tends; and  that  even  an  encroaebment 
upon  the  capital  may  be  made,  provided  a 
proper  application  is  made  to  the  court  to 
allow  such  encroachment.  Now.  in  this 
case,  the  evidenceshows  that  the  property 
of  the  mother  was  Innnfficient  for  tbe  sup- 
port of  herself  and  her  children,  and  hence 
resort  must  hare  been  had  to  their  prop- 
erty for  that  purpose.  It  will  be  remem- 
bered that  these  children  bad  no  guardian, 
and  there  waa  no  one  bat  the  mother  to 
provide  for  them,  and,  as  was  said  In  Con- 
nolly V.  Hull,  8  McCord.  9,  she,  as  their 
natural  guardian,  waa  "the  fittest  Judge" 
of  what  was  necessary  for  them ;  and,  as 
we  have  said,  she  seems  to  have  made  tbe 
best  practicable  arrangement  tor  tbrir 
support,  without  URlng  anything  but  the 
income  of  their  property.  If  the  f&mUy 
had  continued  to  live  together  on  the  land 
they  would  have  derived  their  support 
from  tbe  rents  and  profits  of  the  land,  or 
from  its  cultivation ;  and,  as  was  said  In 
Buck  V.  Martin,  supra,  in  such  a  case  "the 
possession  ot  the  mother  was  also  the 
possession  of  the  elitldren  living  with  her, 
and  of  course  they  have  no  Just  claim  for 
rents  and  profits  which  they  coneanied 
themselves.^  But,  Instead  of  doing  this, 
she  made  a  better  arrangement  with  her 
father,  whereby  the  children  doubtless  re- 
ceived a  better  support,  with  some  educa- 
tion, than  It  was  at  all  likely  they  wonid 
haverecdved  If  the  family  had  contlnoad 
to  occupytbelandandnse  It  for  their  joint 
support.  Having  thns  practically  enjoyed 
the  benefits  of  the  rents  and  profits  of  tbe 
land,  neither  she  nor  her  children  can  bare 
any  Just  claim  on  the  entate  of  W.  R.  Tn- 
ten  for  the  rents  which  h*^  received  in  con- 
sideration of  famishing  a  support  for  tbe 
family,  as  lAe  evidence  shows  that  tbe 
amount  of  such  rents  was  not  eqoal  to 
the  value  of  the  support  furnished. 

The  question  raised  in  the  Hrgnment  as 
to  the  effect  of  the  statute  of  frauds  upon 
the  alleged  contract,  not  having  been 
raised  In  the  court  below,  nor  by  any  ex- 
ception to  the  Judgment  appeided  from,  la 
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not  propeilT  Mure  na.  Bat  we  may  see 
that,  even  If  It  were  before  ai,  the  point 
rained  could  not  arnll  the  plalntlffM,  for 
tliere  Is  no  attempt  here  to  enforce  an  ex< 
ecntnry  contract,  bnt  reliance  Is  placed 
□poD  an  executed  contract.  The  provis- 
ion, therefore,  of  the  statute  that  no  ac- 
tion shall  be  commenced  upon  a  contract 
fallioK  within  the  statute  ut  frauds  would 
have  no  application.  Under  the  view 
which  we  have  taken  ol  the  case  the  ques- 
tion as  to  whether  all  or  any  of  the  par- 
ties are  barred  of  their  action  by  the  stat- 
ute of  llmitutlons  cannot  arise,  and,  there- 
fore, need  notbeeonsldered.  Thejudgment 
of  this  court  is  that  the  Judgment  of  the 
circuit  court  be  affirmed. 

HgGowan,  J.  I  concur. 


DOBSON  V.  COTHItAN  et  &/. 

(Supreme  Court  of  SouOi  CaroUTM,  Sept  88, 
1S91.} 

AoriON  rox  Abductiov. 

1.  Id  SD  aotlcn  hv  a  fether  for  damages  for 
the  abdnoiton  of  fa  la  asnghter  for  immoral  pur- 
poses, it  is  DO  uwwer  that  she,  aa  well  as  plain- 
tilf *8  whole  family,  was  of  a  loose  and  immoral 
oliaracter. 

2.  Where  on  demarrer  allegationsof  sucb  Im- 
moral character  were  stricken  out  of  the  answer, 
bat  all  the  erldeoce  offered  to  prove  the  same 
was  received,  defendants  were  not  prejudloed, 
even  thongrh  the  allegations  were  material. 

3.  The  family  Bible,  containing  an  entry  of 
the  daoffbter's  age,  was  not  the  best  erldraoe  of 
her  age.  sod  It  was  not  error  to  allow  plaintiff  to 
prove  aer  age  by  his  own  testlmooy  as  to  the  date 
of  her  birth,  ana  to  refuse  to  reouire  the  produo- 
tion  of  the  Bible. 

4.  The  daughter  not  being  a  party  to  the  ac- 
tion, it  was  not  competent  tot  duendantB  to 
prove  bypiaiotifl  .ieolaratlonsmadeby thedangh- 
ter  while  he  was  carrying  bw  home, 

5.  Where  the  daughter  was  ei^amined  as  to 
declarations  made  to  her  father  while  he  was 
carrying  her  home,  and  witnesses  were  after- 
wards examined  to  contradict  her  testimony,  de- 
fendants were  not  prelndlced  by  not  allowing 
them  to  examine  plaintiff  as  to  snah  declarations. 

«.  Where  the  daoghter  was  intmdcated  and 
macb  axoited  when  t^mn  by  plaintiff  out  of  a 
wardrobe  at  defendants'  house,  and  had  no  reool- 
leotion  of  seeing  plaintiff  on  tbat  occasion,  it 
was  not  error  to  rule  out  a  question  pat  to  her  as 
to  whether  she  did  not  tell  ,iilm  that  she  would 
not  go  home  until  Bbe  got  toe  money  she  nmde  at 
defendants'  house. 

7.  The  daughter  not  being  a  party  to  thA  ac- 
tion. It  was  not  ofunpetent  for  defendants  to  show 
that  she  said  plaintiff  msjde  declarations  as  to 
his  motives  In  commencing  this  aotlon. 

S.  It  was  no  abuse  of  discretion  for  the  court 
to  not  allow  a  Bible  to  be  exhibited  in  evidence 
after  the  testimony  was  closed,  and  argument  by 
connael  commenced. 

^.  Where  an  exoeptlon  chaigee  error  in  giv- 
ing an  instmotioa,  bat  contains  no  Rpeoifloatfons 
as  to  wbat  the  error  was,  the  exoeptlcm  will  aot 
be  sustained. 

lu.  Where  an  exception  to  the  chai^  was 
based  upon  the  assumption  tbat  defendants  plead- 
ed separate  defenses,  when  the  record  shows  tbat 
they  aid  not,  the  exception  will  not  be  sustained. 

11.  Where,  if  defendants  had  pleaded  sepa- 
rately, the  ohaxge  oorreotlylaid  down  the  law  as 
to  what  facts  would  implicate  one  or  more  of 
them,  and  left  it  to  the  Jury  to  say  whether  snob 
facta  were  established,  the  charge  was  not  erro- 
neous. 

13.  Although  defendants  did  not  entice  the 
daoi^ter  from  home,  U  they  peranaded  ber,  after 
she  eaaie  to  tbelr  bonse^  to  lead  a  llfo  of  shame, 


and  when  plaintiff  came  toe  her  hid  her  from 
tiim,  he  was  entitled  to  recover. 

18.  An  exception,  "because  the  finding  of  the 
Jury  was  ooatran'  to  the  clear  preponderaaoe  of 
the  testimony, "  is  lusulQcient. 

14.  An  exception  based  upon  the  allegation 
that  the  damages  found  by  the  Jury  are  ezoessive 
cannot  be  considered  by  this  court.  Steele  v. 
Railroad  Co.,  U  S.  C.  689;  Fetrie  v.  Aallrosd 
Co.,  89  S.  C.  808,  7  B.  B.  Rep.  BU,— fbllowed. 

Appeal  from  common  pleas  drcalt  court 
of  Greenville  connty ;  Izlab,  Judge. 

Action  by  William  A.  Dohson  affalnst 
Elisabeth  Cothran,  Emma  Cotbran,  and 
Lucie  Anderson,  for  damagres  for  abduct- 
ing plaintiff's  daughter  tor  Immoral  par- 
poses.  Verdict  and  Judgment  for  plain- 
tltl.  Dtfendant  Elisabeth  Cotbran  ap- 
peals. Affirmed. 

At  tbe  close  of  the  arguments  tbejndga 
delivered  the  following  charge: 

"This  action  Is  brougbt  by  the  plaintiff 
against  the  defendants  to  recover  dam- 
ages for  tbe  abduction  of  a  female  child  of 
twelve  years  of  age,  tbe  danghter  of  the 
plaintiff,  andfor  procuring  said  child  to  be 
debauched.  Tbecomplalntalleges  thatthe 
defendants  are  women  of  notoriously  bud 
character  and  111  repnte,  and  are  engaged 
In  the  business  of  keeping  and  occupying 
a  house  of  111  fame  In  tbe  city  of  Gn^nvllle, 
In  this  state,  and  that  on  or  about  the 
81flt  of  March,  1489,  tbe  defendants  did 
malldoualy,  wrongfully,  and  unlawfully, 
by  messages,  allurements,  promises,  and 
inducements,  prevail  upon  Susie  Dubson, 
the  female  child  of  the  plaintiff,  of  tender 
years,  to  be  enticed  and  abducted  from 
the  presence,  liome.  care,  control,  and  pro- 
tection of  the  plaintiff,  for  bud,  wicked, 
and  unlawful  purposes,  and  harbored  and 
concealed  said  child,  and  refused  to  give 
her  up  to  the  plalntflT.  And  that  while 
the  said  child  was  In  thewrongfnl  keeping 
of  the  defendants,  and  wblle  being  un- 
lawfully harbored  by  them,  to-wit,  from 
March  81.  1889,  to  April  1.  1889,  they 
caused,  persuaded,  and  Inflaenced  the  said 
child  to  hfi  dmaged,  debauched,  deflow- 
ered, and  ravished,  and  to  commit  forni- 
cation or  adoltery,  and  to  be  otherwise 
injured,  by  some  man  or  men  nnknown 
to  the  plaintiff,  who  at  the  time  aforesaid 
were  patronising  their  wicked  establish- 
ment. And  by  reason  of  the  wicked,  ma- 
llrlouB,  wrongful,  and  nnlawtul  conduct 
ofthe detendan ts to wardssald infant  child, 
the  plaintiff  was  deprived  of  tbe  serv- 
levs  of  his  child,  was  outraged  and  ag- 
grieved In  his  feelings,  and  endnied  great 
mental  anguish  and  suffering,  and  has 
thereby  been  Injured  ten  thousand  dollars. 
The  defendants  answer  separately,  but 
substantially  the  same.  They  say  that 
they  have  no  knowledge  or  Information 
Bofflcleut  to  form  a  t»elM  whether  tbe 
plaintiff  is  the  father  of  Susie  DotHran,  an 
infant  female  child  of  the  age  of  twelve 
years,  and  was  reared  by  blm,  and  baa 
always  lived  with  bim,  and  been  In  bis 
service,  and  nnder  his  care,  protection, 
and  control,  ab  allesed  In  the  Arst  para- 
graph of  his  complaint,  and  deny  all  the 
other  allegations  of  the  complaint.  Now, 
tbat  Is  the  case  that  ts  presented  for  yoar 
consideration.  Now,  yon  are  to  decide 
this  case  according  to  tbe  testimony  that 
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yoa  bare  beard  on  the  standi  and  the  law 
as  I  Bliall  glre  it  to  you  The  facts  are 
(ur  you,  and  you  will  hare  to  pass  upon 
them.  I  cannot  aid  you  in  regard  to  the 
facts,  but  win  only  state  to  you  the  law 
as  I  understand  It.  It  Is  Incumbent:  npon 
the  plaintiff,  of  course,  to  establish  the 
aUefEatloDR  In  the  complulnt  by  the  pre- 
ponderance of  the  evidence.  In  this  cnurt 
you  have  to  decide  according  to  the  pre- 
ponderance of  the  evidence,  and  not  be 
Batisfieil  beyond  a  reasonable  doubt,  as 
in  the  court  of  general  seBsloDS.  Now, 
thia  action,  as  1  nndorstand,  Is  brought 
not  for  seduction.  This  could  not  be. 
Butthe  allegation  Is  that  these  defendants 
procured  and  persuaded  this  child  to  com- 
mit adultery  or  fornication.  This,  as  I 
understand,  is  not  the  gist  of  the  present 
action,  but  only  intended  to  show  the  ag- 
gravation of  the  Injury  to  the  plalntltt. 
As  baa  been  very  properly  said,  an  action 
could  not  be  maintained  against  a  female 
for  seducing  a  female  child.  But,  an  I 
understand  this  cane,  it  Is  tor  abduction  ; 
that  Is,  tor  persuading  away  a  child  for 
bad,  wicked,  and  unlawful  purposes;  and 
that,  after  that  was  done,  by  their  prom- 
ises and  persnaAlons,  the  female  child  was 
debauched  and  deflowered.  It  Is  not  for 
seduction.  Now,  I  chatgeyou  that,  wtient 
several  persons  unite  in  an  act  which  con- 
stitutes a  wrong  to  another,  they  Intend- 
ing at  the  time  to  commit  such  wrong,  the 
reasonable  and  Just  rule  of  the  law  com- 
pels each  of  the  parties  to  hear  the  mis- 
conduct of  all.  The  law  does  not  require 
the  party  Injured  to  point  out  how  much 
of  the  injury  was  done  by  the  one  and 
how  much  was  done  by  another,  or  what 
share  of  responsibility  Is  fairly  attribu- 
table to  each,  as  between  themselves, 
and  leave  it  to  the  Jury  to.  apportion 
the  responsibility  among  them  according 
to  the  mischief  done  by  each.  If  this  was 
the  rule,  it  would  be  a  practical  denial  of 
Justice  In  many  cases.  But  all  concerned 
in  the  injury  are  to  be  treated  as  consti- 
tuting one  party,  by  reason  of  their  Joint 
co-operation,  and  all  are  liable  to  respond 
in  a  groHS  sum  as  damages.  The  law  per- 
mits the  party  Injured  to  proceed  against 
any  one  of  the  Joint  wrong-doerH,  or  any 
number  less  than  the  whole,  and  to  en- 
force his  remedy,  reganlless  of  the  partici- 
pation of  the  others;  for,  while  the  wrong 
Is  Jolnt«  it  is,  in  contemplatloD  of  law, 
several,  and  there  cannot  be  any  appor* 
tlonment  of  responsibility,  whether  the 
action  be  against  one  or  against  all. 
Each  Is  responsible  for  the  whole,  and 
the  degree  of  blaraablenees  as  between  her- 
self and  her  associates  is  wholly  Immate- 
rial when  the  action  of  all  contributes  to 
the  result.  I  charge  you  that  It  Is  unim- 
portant to  the  party  injured  that  one 
contributed  much  and  another  little.  The 
one  least  guUty  is  as  much  liable  aa  the 
one  most  guilty,  all  having  aided  in  ac- 
complishing the  result. 

"The  facte  alleged  In  the  complaint  set 
forth  a  good  cause  of  action.  A  father 
can  maintain  nu  action  for  the  abduction 
of  his  daughter  who  is  under  twenty-one 
years  of  age.  The  father  has  such  prop- 
erty in  his  Infant  child  as  will  enable  him 
to  maintain  an  action  tor  injury  done 
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him,  by  depriving  him  of  tbe  society  of  hia 
child,  and  defeating  the  education  of  his 
child,  etc.  The  true  ground  of  the  action, 
as  I  understand  the  law.  Is  not  so  much 
the  loss  of  the  services  of  the  child,  but 
the  outrage  and  deprivation,  tbe  injury 
the  father  sustains  in  the  loss  of  his  child, 
the  Insult  offered  his  feeilngs,  the  agony 
In  the  destruction  of  his  hopes  concerning 
bis  child,  and  the  Irreparable  loss  of  that 
comfort  and  society  which  may  be  the 
only  solace  of  his  declining  years;  and  I 
hold  that  this  action  is  maintainable,  aU 
though  the  evidence  does  not  show  u  for^ 
cible  taking  or  abduction.  An  Infant  child 
is  not  able  to  consent,  and  the  law  there- 
fore implies  force,  as  tbe  taking  is  unlaw- 
ful. As  a  general  rule,  In  cases  of  abduc- 
tion of  this  kind,  even  If  no  actual  force 
be  shown,  yet  the  action  may  be  main- 
tained. Now,  the  child  may  be  under  the 
age  of  conuDt,— I  mean  at  that  age  when 
the  cblid  ia  not  able  to  consent  to  going 
a  way  from  the  parent's  home.  As  was  said 
in  a  case  of  this  kind  where  the  child  was 
under  twelve  years,  the  mere  fact  of  the 
taking  away  being  unlawful  would  Imply 
force,  and  would  be  sufficient  to  maintain 
this  action.  Now,  that  is  all  that  I  hare 
to  say  in  regard  to  the  nature  of  this  ac- 
tion, and  the  law  goreming  that  port  of 
the  case.  The  most  serlons  part  of  thl» 
case  for  your  consideration  is  the  part 
with  reference  to  damages,  and  all  I 
would  say  Is  that,  if  the  defendants  en- 
ticed or  persuaded  Susie  Dohson  to  leave 
the  home  of  her  father,  and  enter  upon  a 
lite  of  shame  and  disgrace,  la  the  bawdy- 
houHe  of  the  defendants,  the  mere  faetthat 
Susie  Dobaon  had  hctd  sexual  intercourse 
with  other  men  before  she  went  would 
not  be  a  defense  against  the  action 
brought  by  the  father  forthe injury  of  tak- 
ing hie  child  away,  but  such  fact  would 
have  weight  in  fixing  the  amount  ot  dam- 
ages sustained  by  the  father.  Now,  it 
these  d^endants  enticed  and  persuaded 
Susie  Dobson  to  leave  and  remain  away 
from  her  father,  even  after  she  got  tu  the 
house,  and  tu  hide  In  tbe  wardrobe  in  or- 
der to  keep  her  from  being  found  by  tlie 
father,  this  would  be  an  unlawful  act, 
and  It  would  be  sufficient  to  maintain  this 
action,  and  would  amount  to  sufficient 
force,  even  It  the  defendants  did  not  per- 
suade her  by  promises  or  entice  her  to 
leave  her  father's  house.  If  tbi^  did  per^ 
suade  herto  pursue  this  lite  of  shame  after 
she  went  to  th^r  house  of  ill  fame,  and 
when  her  father  came  for  her  she  was  hid 
by  them  In  the  wardrobe.  I  think  there 
would  be  sufficient  force  In  that  to  main- 
tain tbe  action.  Now. In  an  actlonof  thla 
kind.  I  charge  you  that,  in  ease  you  come 
to  the  conclusion  that  the  plaintm  ia  en- 
titled to  recover,  you  will  have  to  conslil- 
er  tbe  question  of  damages  before  you 
can  make  up  your  verdict.  If  yon  come 
to  the  conclusion  that  the  plaintiff  la  not 
entitled  to  recover,  you  will  not  consider 
the  question  ot  damagce;  but,  if  you 
come  to  the  conclusion  that  the  plaintiff 
is  entitled  to  recover  anything,  I  charge 
you  that  he  Is  entitled  tn  recover  such 
damans  as  will  compensate  him  for  tak- 
ing away  his  child  to  this  ploro  of  ill  tame, 
and  procuring  her  to  be  d^aoelwd.  (II 
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yoQ  come  to  the  conclusion  that  that 
woB  BO.)  and  that  she  waeinduced  tohave 
aexual  intercoarse  with  men.  Tlieseareall 
matters  which  would  cume  in  iuagsrava- 
tloa  of  the  damases  which  thf*  plaintiS  1b 
entitled  Co  recover;  and.  If  you  think  be 
ia  entitled  to  recover  anything,  yon  can 
glTA  him  a  verdict  for  any  amount,  from 
one  cent  up  to  ten  thooaand  dollars. 
But,  In  coDHldei-loic  these  damages,  you 
will  consider  Susie  Dobaon's  character  be- 
fore she  went  tberu, — whether  she  was  a 
virtuous  girl,  wbether  she  was  properly 
raiaed  up;  because,  if  she  was  a  pure,  In- 
nocent, and  virtuous  little  girl  before  she 
went  there,  and  she  was  enticed  away 
frura  home,  and  carried  to  this  house  of 
ill  fame,  It  would  be  a  vet7  different  thing 
from  a  girl  who  had  Iteen  improperly 
brought  up,  and  who  had  previously'  lost 
her  virtue.  You  will  consider  all  that  la 
mailing  up  your  verdict,  if  yon  find  for  the 
Idalntltr.  xon  will  consider  whether  or 
not  she  was  brought  up  properly,  and 
whether  the  father  countenanced  anch 
tbingB  in  his  family.  Tou  are  tu  consid- 
er all  of  these  questions  In  making  up 
your  verdict.  And  I  charge  you  that  acts 
of  thU  kind  before  this  should  have  more 
weight  with  you  than  acts  committed 
afterwards.  All  testimony  as  to  the 
character  and  condnct  of  Susie  Dobson, 
and  as  to  the  action  of  the  father  incoun- 
tenanclng  improper  conduct  of  his  daugh- 
ters, should  be  considered  In  determining 
the  question  of  damages.  Butsubsequent 
acts  of  the  child  Susie  Dobson  are  not 
entitled  to  as  much  weight  as  her  previ- 
ous conduct,  for,  if  she  had  lived  a  pure 
and  virtuous  lite  up  to  the  time  of  the 
alleged  abduction,  her  subsequent  con- 
duct might  have  been  influpuced  by  reason 
of  the  fact  that  she  had  lost  her  virtue, 
and  become  reckless  as  to  her  subsequent 
conduct.  Now,  that  Is  my  idea  of  the  rule 
as  to  damages  by  which  you  should  be 
governed  In  making  up  your  verdict. 

"Now,  1  charge  you  further:  A  great 
many  questions  were  propounded  to  this 
little  girl  as  to  her  course  ol  life  previous 
to  her  going  to  this  bouse  of  Bettte 
Cothran's.  and  as  to  her  intercourse  with 
men,  which  she  answered  In  the  negative, 
stating  that  they  were  not  so.  Wltoess^B 
were  afterwards  put  upon  the  stand  tu 
prove  the  contrary.  That  does  not  make 
the  statements  and  acts  about  which  she 
was  asked,  in  order  to  contradict  her,  evi- 
dence. Uentlemen,  It  only  affects  her  cred- 
ibility; It  weakens  the  force  of  her  testi- 
mony, but  it  does  not  make  It  evidence. 
But  where  she  han  voluntarily  confessed 
it,  or  It  was  tAstlQed  to  by  other  wit- 
nesses, or  where  acts  have  been  proven  by 
other  witnesses  which  would  lead  you  to 
the  conclusion  that  she  bad  done  so.  why 
of  course  that  is  evidence.  There  was  a 
witnens  who  testified  that  she  made  the 
remark  In  the  bouse  of  Settle  Cothran 
that  she  bad  made  money  by  having  Inter- 
course with  men,  and  then  it  was  testified 
to  that  she  had  remained  at  the  house  of 
other  people  with  men.  That  Is  all  for 
you  to  consider,  and  I  only  want  to  call 
your  attention  to  this  other  matter,  for 
where  the  questions  nare  put  to  her,  and 
she  was  contradicted,  I  charge  you  that 


that  Is  not  testimony.  It  only  goes  tt> 
weaken  her  testimony.  Now,  1  trust  yo» 
will  find  no  difficulty  in  coming  to  a  con- 
clusion in  tbls  case.    I  have  tried  to  ez- 

filain  the  law  to  you  as  I  understand  It. 
f  you  come  to  the  conclusion  that  this 
child  was  enticed  and  persuaded  away  by 
Bettie  Cothran,  and  she  was  persuaded 
afterwards,  by  pi'omlses  or  force,  to  have 
sexual  IntercourHe  with  men,— I  say  if  you 
come  to  that  conclusion,  the  plaintiff 
would  be  entitled  to  a  verdict.  It  may 
be  for  any  amount  from  one  cent  up  to 
ten  thousand  dollars.  And,  Ifyou  And  for 
the  plaintiff,  your  verdict  will  be  for  so 
many  dollars,  writing  it  cat  in  words, 
not  In  figures.  And  it  you  come  to  the 
conclusion  that  she  was  not  persuaded  to 
go  there,  or  that  she  was  not  by  promises 
and  persuasion  Induced  to  *-emain,  and 
have  sexual  intercourse  with  men,  the 
plaintiff  would  not  be  entitled  to  recover 
a  verdict,  and  you  would  say, '  Weflndfor 
the  defendants.'  Take  the  record." 

J&mea  I.  £larle  and  Wella  A  Orr,  for  ap- 
pellant. W.  A.  WUUwag  and  Cotbr»a  Jt 
Anael,  for  respondent. 

McIvEB,  J.  TheiJlaintlff  brings  this  ac- 
tion to  recover  damages  from  the  d^end- 
ants,  who  are  alleged  to  be  keepers  of  a 
bawdy-house,  for  enticing  and  abducting 
from  the  home  of  her  parents  Susie  Dob- 
son, an  infant  child  of  plaintiff,  of  the  age 
of  12  years,  and  causing  her  to  be  d^ 
bauched  in  the  said  bawdy-house.  Theal- 
legatione  of  the  complaint  areso  fully  and 
clearly  Bet  forth  in  thecharge  of  bis  honor, 
Judge  IzLAR,  which  for  this  and  other 
reasons  should  be  Incorporated  in  tbe 
report  of  this  case,  as  to  supersede  the 
necessity  for  anything  mom  than  the  gen- 
eral statement  which  we  have  made  as  to 
tbe  nature  of  the  action.  The  defendnnta 
filed  separate  answers,  only  one  of  which, 
that  of  the  appellant,  £lliabeth  Cothran,  i» 
set  out  in  the  case,  from  which  we  infer 
that  tbe  answers  of  the  other  two  de- 
fendants were  of  the  same  general  char- 
acter; at  all  evants,  tbere  Is  nothing  la 
the  case  to  Indicate  that  the  defendants 
relied  upon  different  defenses.  The  first 
defense  set  up  in  appellaut's  answer 
amounts  simply  to  a  general  denial  of  all 
the  material  allegations  of  tbe  complaint. 
For  a  second  defense  she  allegea  (1)  that 
another  and  older  daughter  of  plafntlfT 
was,  for  a  period  of  three  years,  and  up 
to  a  short  time  before  the  alleged  abduc- 
tion of  the  said  Susie  Dobson,  with  the 
knowledge  aud  consent  of  plalnMII,  an  in- 
mate of  said  bawdy-house,  and  that  dur- 
ing the  whole  of  that  period  the  said  Susie 
was  a  freqneut  visitor  there,  with  the  con- 
sent and  approval  of  plaintiff;  (2)  that 
during  the  whole  of  said  period  the  plain- 
tiff and  his  wife,  the  mother  of  Susie,  fre- 
quently visited  said  house  for  Improper 
aud  immoral  purposes;  (8j  that  another 
sister  of  Susie,  with  the  knowledge  of 
plaintiff,  and  without  objection  from  him, 
made  application  to  be  allowed  to  he- 
come  an  inmate  of  said  bouse,  and  was 
refused;  (4)  that  the  said  Susie  Dobson  is, 
aud  has  been  for  a  year  last  pa«t,  a  pep- 
son  of  "loose  character;"  (6)  that  the 
said  elder  sister  ol  Susie  Is  now  living  Id 
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plalntlff's  bouse,  receirliiK,  without  ob* 
Jectlon  from  hiai,''tbepraiiii8CUuusBti(l  Id- 
diHcrlmlnate  vlHltB  of  men  for  Improper 
tpurpuBeii;**  (6)  that  the  appellant  has  not 
the  control  and  manafcement  of  the  hoDse 
ceferred  to  In  thecomptaint,  "but  only  the 
osR  and  occupation  of  two  rooms  tbere- 
■in  ;  **  (7)  that  at  the  time  uf  the  alleged  oc- 
currences mHDtloued  In  the  complaint  the 
appellant  was  sick  In  bed.  and  had  noth- 
ing to  do  with  said  occurrences.  If  any 
«uch  took  place;  (dj  that  all  the  females 
of  plaintiff's  Immediate  family  are  persona 
-<if  bad  etaaracter  for  chastity.  When  the 
case  was  called  for  trial,  counsel  for  plain- 
tiff interposed  an  oral  demurrer  to  tnesec- 
ond  defense  set  up  In  appellant's  answer, 
•which  was  sustained,  aud  defendants  ex- 
cepted. All  the  testimony  Is  set  out  in  the 
case,  and  It  is  manifestly  very  conflicting 
as  to  many  material  matters  of  fact.  The 
|nry,  however,  rendered  a  verdict  against 
-all  of  the  defendants  for  $1,000,  and,  Jadg- 
ment  bPing  entered  thereon,  the  defendant 
Elisabeth  Cothran  alone  appeals,  upon 
the  several  grounds  set  out  In  the  record. 

The  Brst  ground  questions  the  correct* 
fliess  of  the  ruling  sAstalulng  the  demurrer 
■to  the  second  defense,  whereby  the  eight 
paragraphs  of  that  defense,  stated  sub- 
stantially above,  were  stricken  out.  The 
.fn^uod  npon  which  the  circuit  Judge  sus- 
tained the  demurrer  is  not  stated  In  the 
case,  tboQgh  we  infer,  from  what  subse- 
•qnently  occurred,  that  his  honor  was  of 
•opinion  that  the  allegations  contained  In 
those  eight  paragraphs  did  not  amount 
to  sufh  a  defense  as  would,  if  true,  consti- 
tute a  bar  to  the  action,  but  were  more 
-properly  circumstances  In  aid  of  the  gen* 
eral  denial,  or  In  mitigation  of  damages; 
fur  we  find  that  mncb  testimony,  indeed 
all  that  was  offered  tending  to  show  the 
^ruth  of  such  allegations,  was  received 
-during  the  progress  of  the  trial.  So  that, 
even  If  there  was  technical  error  In  the 
•ruling  complained  of,  the  defendants  sus- 
tained no  damage  thereby,  as  they  ob- 
tained all  the  benefit  which  they  could 
Anve  derived  it  these  allegations  in  the  an- 
«n-er  had  not  been  stricken  out.  We  are 
Aot  prepared  to  admit,  however,  thnt 
'there  was  even  technical  error  In  the  rul- 
ing, for  the  fact'that  the  plaintiff  and  ev- 
ery member  of  his  family  had  been  persons 
<tt  bad  character  and  loose  habits  in  re- 
apect  to  chastity  would  not  constitute  a 
'defense  to  an  action  of  this  kind,  no  more 
tbau  the  fact  that  a  female  upon  whom  a 
rrape  has  been  committed  Is  a  person  of 
dissolute  character  would  constitute  a  de- 
'fense  to  an  Indictment  ft) r  the  rape.  It 
would  be  no  bar  to  an  action  of  this  kind 
'tu  show  that  the  gtrl  whom  defendants 
arecliai^d  with  having  enticed  from  the 
,patemal  roof,  and  Induced  to  become  an 
Inmate  of  a  den  of  Infamy,  was  not  a  per- 
■muD  of  chastity,  and  that  herdomestic  sur- 
roundings were  not  favorable  to  the  cut- 
'tlvatlon  of  that  virtue.  That  would  uot 
justify  the  act  of  defendants  indoclng  her 
'to  enter  a  bawdy-bunse,  where  her  pre* 
vioun  bad  habits  would  be  Intensified  and 
■fixed.  It  Is  very  true  that  such  allega- 
tions Qs  are  contained  In  the  second  de- 
fense set  up  in  the  answer,  tf  established, 
>«oald  teud  to  shake  confidence  in  the 
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charge  upon  which  the  action  was  based, 
and  aid  materially  the  first  defense  ander 
the  general  denial,  and  would  also  have 
an  Important  bejiring  upon  the  qaestion 
of  damages.  But,  as  we  have  said,  the 
record  shows  that  the  defendants  were 
allowed  the  full  benefit  to  which  they 
were  entitled  In  these  respects  by  being 
permitted  to  offer  such  testimony  as  they 
desired,  tending  to  show  the  bad  habits 
of  the  plaintiff  and  other  members  of  his 
family. 

The  second  ground  ol  appeal  Is  In  tbeae 
words:  "There  being  a  family  Bible  in 

the  conrt-house  having  the  record  of  the 
age  of  Susie  Dobeon,  It  should  have  been 
submitted,  lustead  of  parol  testimony.* 
This  ground  is  based  upon  the  unfounded 
asHumption  that  the  entry  in  a  family  Bi- 
ble Is  the  best  evidence  of  the  age  of  u  per- 
son, the  date  of  whose  birth  is  there  en- 
tered. Such  evidence,  however,  is  la  tact 
secondary,  and  is  only  permitted  where 
better  evidence  cannot  t>e  obtained.  It  la 
really  nothing  more  than  the  written  dec- 
laration of  the  person  who  made  tbe  en- 
try, and  Is  admissible  In  cases  of  pedigree, 
as  an  exception  to  the  general  rule  apon 
the  subject.  But  it  Is  useless  for  as  to 
pursuH  tbe  Inquiry,  as  the  qaestion  has 
been  distinctly  decided  in  this  state  in  the 
case  of  Taylor  v.  Hawkins,  1  McCord, 
164,  where  It  was  held  that  the  entry  in  a 
family  Bible  of  the  date  of  a  person's  birth 
was  not  the  best  evidence  of  the  age  of 
such  person,  but  that  it  might  be  proved 
by  a  person  who  testified  from  mere  rec- 
ollection of  the  fact  and  time  of  the  birtb 
of  the  person  whose  age  was  In  question. 
In  delivering  the  opinion  erf  tbe  court, 
CuuxKX,  J.,  used  this  language:  "in  this 
case.the  witness  may  have  proved  tbe  age 
of  the  defendant,  although  (sucb  entry 
existed)  from  mere  recollection  of  the  fact 
of  his  birth.  In  short.  It  Is  the  very  beet 
evidence  which  the  nature  of  thecasead* 
mits.  If  no  otlier  evidence  could  have 
been  had.  the  memorandum,  upon  proof 
of  the  handwriting,  may  have  been  admit- 
ted." Tbe  same  doctrine  Is  recognised  in 
Boblnson  T.Blakely,4  BIcb.Law,586;  and 
In  Wilson  v.  Railroad  Co.,  16  S.  C.  5tfr.  the 
general  proposition,  which  would  con- 
clude the  question  under  consideration,  la 
laid  down  that  entries  In  a  book  need  not 
be  produced  to  prove  a  tact  wtthln  wit- 
ness' own  knowledge.  It  was  therefore 
clearly  comoetunt  fur  the  plaintiff  to 
prove  tbe  age  of  his  own  daughter  by  his 
own  testimony  as  to  the  date  of  her 
birth,  as  well  as  by  the  testimony  of  the 
child's  mother  to  the  same  effect,  and 
there  was  no  error  In  refusing  to  require 
the  production  of  the  entry  In  the  family 
Bible. 

The  third,  fourth,  and  fifth  exceptions 
impute  error  to  the  circuit  Judge  In  refus- 
ing to  allow  certain  questions  to  be  put 
to  plalntItT  as  to  what  bis  daughter  said 
after  she  had  been  found  In  the  bawdy- 
house  and  was  being  carried  home  by  her 
father.  Susie  Dobson  not  being  a  party 
to  this  action,  her  declarations,  andw  tbe 
general  rule,  would  be  incompetent.  Sbe 
could  havebeen,and  was  in  tact, examined 
as  a  witness,  and  there  was  therefore  no 
occasion  for  asking  another  witness  what 
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■lie  had  Bald.  Bot,  more  than  thU,  when 
Bbe  was  on  the  stand  as  a  witness,  she 
vas  asked  what  she  said  to  her  father,  as 
well  In  the  boase  as  on  her  way  home, 
and  snbseqaently  witnesses  were  exam- 
ined for  the  purpose  of  contradicting  her, 
and  thus  the  defendants  had  before  the 
JniT  the  tacts  which  they  complain 
were  excladed.  So  that  In  no  point  of  view 
can  these  exceptions  be  sustained. 

The  sixth  exception  Imputes  error  Inral- 
Ing  ont  the  following  qoestion  propuand- 
ed  to  Sasle  Dobson  while  on  the  stand  as 
a  witness:  "Tbat  niffht  when  yoa  were 
taken  out  of  tbe  wardrobe,  didn't  you  tell 
your  father  that  yon  were  not  going 
home  until  yon  had  got  your  money  yon 
bad  made  there?"  What  relevancy  such 
a  question  had  to  tbe  Issue  which  tbe  Jury 
were  called  upon  to  determine  It  is  some- 
what dlfflcult  to  say;  but,  In  view  of  tbe 
undisputed  testimony  that  Suele  Dobson 
was  very  much  Intoxicated  and  quite  ex- 
cited when  taken  out  of  the  wardrobe, 
and  In  view  of  the  further  fact  tbat  she 
bad  testified  that  she  had  no  recollection 
wbateTor  of  having  seen  her  father  on 
that  occasion,  we  cannot  say  that  there 
was  any  error  In  excluding  the  question. 

The  seventh  exception  complains  of  er^ 
ror  In  excluding  testimony  as  to  what 
Susie  Dobson  was  supposed  to  have  said 
to  Hrs.  Fletcher  she  heard  her  father  say 
waa  his  motive  for  bringing  this  action. 
This  question  was  so  plainly  incompetent 
as  an  effort  to  elicit  declarations  of  per- 
snus  not  parties  to  the  case  that  we  need 
not  say  more. 

The  eighth  exception  Is  in  the  following 
words:  "Plaintiff's  counsel,  during  the 
dosing  ailment,  having  exhibited  to  tbe 
Jury  the  Dobson  family  Bible,  and  stated 
that  the  age  was  them  recorded,  the  Judge 
should  have  either  directed  the  Jury  tbat 
they  must  not  consider  that  fact,  or 
granted  defendants*  motion  to  submit  the 
Bible  to  tbe  court  and  Jnry,  that  they 
might  see  that  the  date  ot  Susie  Dobaon's 
birth  had  l>een  changed  therein."  This 
exception.  If  for  no  other  reason,  cannot 
be  sustained,  because  It  does  nut  correctly 
represent  tbe  occurrence  upon  which  It  la 
baped.  The  case,  by  which  alone  are  we 
to  be  governed,  shows  that  "during  the 
argument"  one  of  defendants'  counsel 
"stated  to  the  Jury  that  no  family  Bible 
showing  the  age  of  SosleDobsnn  had  been 
produced  or  offered  in  evidence,"  and  tbat 
one  of  the  counsel  for  plaintiff  in  reply 
"stated  that  tbe  judge  had  not  ruled  that 
It  was  neceaaary  to  produce  a  family  Bible 
to  prove  age;  tbat  there  was  nothing  In 
the  evidence  to  show  that  any  record  was 
made  by  either  the  father  or  mother  of 
Susie  Dobson;  that  the  family  Bible  was 
in  court,  and  could  have  been  produced  if 
the  Judge  had  ruled  It  was  necessary.  The 
Bible  was  not  exhibited  to  tbe  Jury,  but 
was  taken  ont  of  tbe  desk  drawer  by  Mr. 
Anael,  at  the  request  of  Mr.  Williams,  both 
of  whom  were  counsel  for  plaintiff,  and 
wa«i  laid  on  the  desk.  It  was  then  taken 
up  by  Mr.  Orr,  one  ol  the  counsel  for  de- 
fendants, who  stated.  In  the  presence  and 
hearing  of  tbe  Jury,  that  the  date  had 
been  ^ered,  and  be  then  asked  tbe  con- 


sent of  Mr.  Winiams  that  the  Bible  be 
•shown  to  the  Jury.  Mr.  Williams  object- 
ed, saying  the  Judge  had  ruled  it  out.  Mr. 
Orr  then  asked  tbat  the  Bible  be  shown 
to  the  court  and  Jury, "  which  was  object- 
ed to,  and  the  objection  was  snataiued. 
But,  even  it  we  take  tbe  representation  as 
made  in  the  exception  to  be  correct,  we 
do  not  see  any  foundation  tor  the  excep- 
tion. All  this  occurred  while  the  argu- 
ment was  In  progress,  and  after  the  testi- 
mony on  both  sides  bad  tieen  closed;  and 
the  rule  is  well  settled  that  a  motion  to  re- 
ceive further  testimony  at  that  stage  of 
the  case  is  addressed  to  the  dlxcretlon  of 
the  circuit  Judge,  with  which  this  court 
will  rarely  Interlere,  (Kalrson  v.  Puck- 
baber.  14  S.  C.  627;  State  v.  Clyburn,  16  S. 
C.  875,  and  tbe  cases  there  cited;)  espe- 
cially where,  as  in  this  case,  we  tbink  bis 
discretion  was  properly  exercised. 

The  ninth  exception — "because  the 
Judge's  chai^  clearly  Indicated  to  the 
Jury  his  opinion  on  the  facts  ot  tbe  case" 
— is  too  general  In  Its  terms  to  require  con- 
sideration at  oar  hands,  as  It  contains  no 
siKclflcafclon  of  any  Instance  In  which  the 
constitutional  provision  is  supposed  tu 
have  been  violated.  But  w.e  may  add  that 
it  seems  to  us  that  the  charge  is  singular- 
ly free  from  any  such  exception. , 

The  tenth  exception  Is  based  upon  the 
CMSumptlon,  for  which  we  find  no  support 
in  the  case,  that  the  defendants  pleaded 
separate  d^euses,  and  cannot  therefore  be 
sustained.  But,  even  were  it  otherwise, 
we  see  nothing  in  the  charge  which  would 
warrant  the  assertion  that  the  Judge  "led 
the  Jury  to  believe  that  they  must  find  tor 
or  against  all  ot  tbe  defendants. "  On  the 
contrary,  we  think  be  correctly  laid  down 
the  law  as  to  what  facta  would  Implicate 
one  or  more  ot  the  defendants,  and  left  tt 
to  the  Jury  to  determine  whether  such 
facts  were  established. 

The  eleventh  exception  complains  of  er- 
ror "in  charging  the  Jury  tbat,  even  if  tbe 
defendants  did  not  persuade  her  by  prom- 
ises, or  entice  ber,  to  leave  her  father's 
house.  If  they  did  persuade  her  to  pursue 
this  lite  ol  shame  after  she  went  tu  their 
house  of  111  fame,  and  after  ber  father 
came  for  her  she  was  bid  by  them  In  that 
wardrobe,I  think  there  wbuld be sutHclent 
force  in  tbat  to  maintain  this  action." 
The  cases  of  Kirkpatrick  v.  Lockhart,  3 
Brev.  276,  and  Vaugban  v.  Rhudoi,  3  Mc- 
Cord,  227,  clti>d  by  counsel  for  respondent, 
are  sufficient  to  vindicate  the  instruction 
complained  of. 

The  twelfth  exception — **  because  tbe 
finding  of  the  Jury  was  contrary  to  the 
clear  preponderance  of  the  testimony" — 
has  been  so  often  ruled  to  be  Insuttlclent 
as  to  require  no  further  notice. 

The  thirteenth  and  fonrteenth  exeep- 
tlone,  based  upon  tbe  allegation  that  tbe 
damages  found  by  tbe  Jnry  are  excessive. 
It  is  well  settled  cannot  be  considered  by 
this  court.  Steele  v.  Railroad  Co.,  11  S. 
C.  589;  Petrle  v.  Railroad  Co.,  29  8.  C.  SOS, 
7  S.  B.  Rep.  516.  The  Judgment  of  this 
court  la  that  the  Judgment  ol  tbe  circuit 
court  be  affirmed. 


IfcGowAH,  J.,  concnn. 
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BuBNA  ViBTA  MANur'o  Go.  et  aJ,  Ubat- 
TAxuuoA  DuuB  &  Sash  Co.  et  al. 
(Supreme  Court  qf  Otorgia.  July  SO,  1601.) 
ImDNonos— DiBORBTiov  or  TbuXi  Coubt. 
It  not  appearing  that  there  ms  any  abase 
of  dlsoretloQ  by  the  oourt  below  In  grautlng  an 
injunotion  and  appointing  a  reoeirer,  the  judg- 
ment la  affirmed. 
(SuUainu  by  tfw  Court.) 

Error  from  superior  court,  ilailou  eonn- 
V ;  Allen  Fobt,  Judge. 

Petition  by  tbe  Cbattanooga  Door  A 
Bash  Company,  Wallace  McFberaon,  and 
D.  C.  Jones,  against  the  Buena  Vista  Man- 
nfacturinff  Company  and  others,  for  a  re* 
celverand  an  Injunction.  Petition  grant- 
ed, and  defendants  bring  error.  Afflrmad. 

Tbe  official  report  Is  a^  follows : 

Tbe  exception  In  this  cane  Is  to  the 
granting  of  an  Injunction  against  the  dt>- 
rendantB,and  tbe  appointment  of  a  recelr- 
er  of  the  property  of  the  Buena  Vista 
Manufacturing  Company.  Complainants 
were  the  Chattanooga  Door  &  Sash  Com- 
pany. Wallace  McPherson,  and  D.  C.  Jones. 
By  their  petition  they  alleged  tbat  the 
Buena  Vlata  Manufacturing  Company,  a 
corporation,  owed  tbe  Cbattanooga  Door 
&  iSnsb  Company  f  l,S69.40,  on  two  promis- 
sory notes,  neither  of  which  was  due  when 
the  petitddo  was  presented.  These  ootes 
were  secured  by  a  mortgage  on  the  land 
of  the  manufacturing  company,  describing 
it,  together  with  the  buildings  on  said 
laud,  and  Its  machinery,  lumber,  sash, 
doors,  blinds,  etc.  Tbe  manufacturing 
company  is  Indebted  to  McPberson  f 400, 
due  and  unpaid,  and  owes  Jones  '  '  ■ 
dollars  upon  open  aeconut,  which  Is  over- 
due and  unpaid.  On  April  16,  18U1.  the 
manufacturing  company  made  to  M.  B. 
Bdwards  a  deed  of  assignment  of  all  of 
Its  property.  Under  this  deed  of  assign- 
ment there  are  certain  preferred  creditors, 
to-wlt:  (1)  The  attorney  of  the  corpor&- 
tlou,  whose  claim  is  not  set  out,  and  is 
onUguIdated.  and  other  employes  and 
agents  of  tbe  corporation,  whose  names 
are  not  set  out,  and  whose  demands  are 
not  liquidated.  (2)  Tbe  Amerlcus  Iron- 
Works,  in  tbesumof$2,000,uponten  notes, 
already  secured  by  mortgaKd.  (4)  Tbe 
Planters*  Bank  mt  Bllaville,  $515,  upon  an 
unsecured  note,  and  M.  B.  Bd  wards  $408.80, 
vpon  an  unsecured  note.  (5)  Tbe  Buena 
Vista  Loan  &  Savings  Bank  $800,  upon  fonr 
unsecured  notes.  Under  the  deed  of  assign- 
ment the  property  mortgaged  to  tbe 
Chattanooga  Door  &  Saab  Company  is 
conveyed  to  the  assignee,  and  be  Is  em- 
powered and  authorised  to  convert  it  into 
money,  and  pay  the  money  arising  from 
the  sale  on  the  preferred  claims  In  the  deed 
of  asslxnment,  and  the  assignee  is  endear- 
oring  to  sell  the  property  at  private  sale. 
If  he  is  allowed  to  sell  the  property,  most 
of  which  Is  personalty  and  portable,  and 
R  portion  of  which  is  perishable,  it  can 
and  will  be  moved,  and  thereby  the  door 
and  saHh  company  will  be  defeated  in  tbe 
collection  of  Its  claim  and  tbe  enforcement 
of  Its  lieu.  Ths  assignee  will  sell  tbe 
property  unless  enjoined.  Tbe  mortgage 
of  tbe  door  and  sash  company  on  the  real 
estate  of  the  corporation  is  not  valid 
against  Innocent  purchasers  for  Tolue,  be- 


cause it  was  only  attested  by  one  wit- 
ness; but  it  is  a  valid  subsisting  lien 
against  the  assignor  and  assignee,  and,  if 
tbe  asHlgnee  is  allowed  to  sell  the  land  to 
an  Innocent  purchaser,  the  right  uf  peti- 
tioner would  be  ieopardlied  aud  defeated. 
The  assignee  Is  abouttosell  all  of  the  prop- 
erty in  bulk,  and  is  directed  In  the  assign- 
ment to  pay  the  proceeds  to  the  preferred 
creditors,  one  of  whom  (the  Amerlcus 
Iron-Works)  Is  preferred  both  by  mort- 
gage on  a  portion  of  the  property  em- 
braced in  tbe  mortgage  of  petitioner  and 
by  tbe  assignment;  and  it  would  be  Ineq- 
nltable  and  unjust  to  allow  tbe  nsHlgnee 
to  convert  all  the  property  Into  cash,  and 
give  tbe  preferred  creditors  the  benefit  of 
a  fund  arising  from  tbe  sale  of  property 
upon  which  petitioner  had  a  legal  subsist- 
ing lien  before  the  execution  of  the  assign* 
ment.  By  selling  the  property  in  bulk,  pe- 
titioner would  be  deprived  of  the  right  to 
foreclose  Its  mortgage,  and  recover  the 
amount  due  thereon.  Tbe  property  as- 
signed is  not  of  suf&clent  value  to  cover 
the  preferred  claims  and  the  claim  of  this 
petitioner.  The  assigmnent  is  void  for 
the  following  reasons:  The  Planters* 
Bunk  of  Ellavllle  la  not  a  creditor  of  the 
assignor  iu  any  sum  whatever.  A  full  and 
complete  acheaole  ut  the  liabilities  ol  the 
corporation  Is  not  set  out,  in  tbat  the  as- 
signor failed  to  set  out  a  list  of  the  atovk- 
holders  In  the  corporation ;  It  failed  to  set 
out  tbe  true  amount  due  by  the  corpora- 
tion on  open  account  to  the  Americua 
Iron-Works,  the  true  amount  being  $23, 
aud  tbe  amount  set  out  being  $10.  The 
assignor  undertakes  to  make  preferred 
creditors  of  the  attorney  and  m  Ita  em- 
ployes, whose  names  are  not  set  oat,  nor 
Is  any  indebtedness  to  them  shown.  Tbe 
corporation  Is  hopelessly  insolvent,  and 
was  so  when  It  executed  the  deed  of  as- 
signment. The  assignment  Is  also  void 
because  W.C.  Singleton  owes  the  assignor 
$500,  which  Indebtedness  Is  not  set  oat  or 
disclosed  in  tbe  deed  of  assignment  and 
schedule  annexed,  and  there  are  other 
creditors  of  the  corporation  whose  names 
are  not  set  out,  nor  the  amount  due  tbem. 
The  property  of  tbe  assignor  consists 
largely  of  buildings,  machinery,  lumber, 
and  tbe  Uke.  near  to  tbe  railroad,  and  lia- 
ble to  be  destroyed  by  fire  at  any  time, 
and  there  Is  very  little  or  no  tnsarance  on 
it,  and  the  assignee  Is  unable  to  get  Insur- 
ance, not  being  authorized  so  to  do  In  the 
deed  of  assignment,  so  tbat  the  creditors 
are  in  danger  of  losing  their  claims  alto- 
gether. The  assignment  should  be  set 
aside  for  tbefollo  wing  additional  reasons: 
Tbe  schedule  of  liabilities  filed  in  connec- 
tion with  it  falls  to  set  out  an  Indebted- 
ness of  $280  by  note  to  M.  R.  Edwards,  or 
bearer,  necuted  by  S.  N.  Rnshln,  aud 
Indorsed  by  the  assignor,  by  Its  presldoit; 
and  a  note  for  $700 to  the  same  payee,  and 
with  the  same  Indorsement,  executed  by 
W.  R.  Uair  as  maker;  and  a  note  fur  $168, 
with  tbe  same  payee  and  Indorsement,  ex- 
ecuted by  J.  B.  Little  as  maker;  and  a 
note  for  $112.  with  tbe  same  payee  and  In- 
dorsement, executed  by  W.  Crawford 
as  maker.  Tbe  makwa  of  these  notes 
wen  stockholders  and  dlxeetora  of  the  as- 
signor, and  the  amounts  exprseaed  in  the 
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notes,  less  certain  Interest,  were  doe  by 
ttieni  to  tbe  assignor  tor  thtUr  nnpald  snb* 
scrlptlons  to  the  capital  stock  of  said  cor- 
ptiratlon.  Being  unable  to  pay  the  bohib, 
tb^  executed  and  delivered  to  the  nBslffo* 
or  tbene  notes,  and  Its  president,  In  order 
to  realise  npon  them,  procured  Edwards 
to  diHCOunt  them,  and,  In  pursaance  of 
this  afrreement,  the  corporation  author- 
ised Its  president  to  Indorse  the  notes, 
whereby  It  became  Indebted  to  Edwards 
«l,2n.SU.  The  Mhedale  of  llabllltieB  falls 
to  set  oot  as  creditors  certain  other  per- 
sona mentioned,  to  whom  it  was  indebt- 
ed. Tbe  assignor  was  also  Indebted  to 
Its  president  $412.78  for  salary  as  socb, 
which  dnbt  la  not  set  ont  In  tbe  scbed- 
ale.  The  ecbedale  sets  out  an  Indebt- 
ed neen  of  $309.33  to  one  Little,  when  tbe 
corporation  only  owed  him  $179.  The  as- 
slgnnient  Is  Told,  also,  becaase  It  was 
ezeeoted  and  delivered  by  the  president  of 
the  corporation  withoat-  aothority  of  the 
BtocktaoldoTH  or  board  of  directors,  and 
withont  authority  of  law.  Petitioners 
prayed  that  tbe  assignor  and  assignee  and 
tbe  preferred  cerdllors  be  made  parties  de- 
lendaot;  that  tbe  deed  of  assignment  be 
set  aside;  (or  InJoDCtlon,  receiver,  etc. 
Tbe  petition  was  presented,  and  a  tempo- 
rary restratning  order  granted,  and  a  tem- 
porary receiver  appointed,  and  rule  to 
iihow  cause  laaned  on  May  2, 1R91.  The 
df>ed  of  assignment  was  executed  April  10, 
1891. 

Def<«idantB,  byway  of  demurrer  and  an- 
swer, alleged:  Tbe  mannfactarlng  com- 

fiany  ceased  to  do  bnslncsB  on  April  16, 
891,  and  when  the  petition  was  iireseDted 
wpre  not  mannfactnrers  and  traders, 
within  the  meaning  of  section  8149/ of  the 
(^de  of  18S2,  and  during  the  continuance 
of  tbe  company  It  did  not  at  any  time 
manufacture  articles  to  the  extent  of  $5,- 
000.  Its  Indebtedness  to  thedoor  andsash 
company  la  secured,  and  not  dne.  Its  In- 
Hebtedneas  to  McPberson  and  Jones  Is  on- 
ly $67S,  which  Is  not  one-third  of  the  anse- 
rnred  liabilities  of  tbe  assignor,  as  shown 
by  tbe  deed  of  asslgiiment.  It  Is  not  true 
that  the  Plantera'  Bank  of  £)llavllle  Is  not 
a  creditor  ol  the  assignor.  The  deed  of 
assignment  was  executed  and  delivered 
onder  tha  dIrecUcm  and  by  aothority  of 
tbe  officers,  directors,  and  stockholders  of 
tbe  assignor,  and  was  full  and  complete 
•f  all  tbe  property  of  the  assignor,  they 
making  no  claim,  as  stockholders  or  oth- 
srwlse,  to  tbe  same.  The  assignment  sets 
•nt  >n  full  a  list  of  all  the  creditors,  with 
the  amounts  due  them,  so  far  as  the  same 
was  known,  or  conld  be  ascertained,  at 
the  time  it  was  made.  Tbe  names  of  the 
employes  and  the  amounts  due  them  at 
tbe  time  of  tbe  assignment  are  set  forth 
therein,  and,  as  to  tbe  attorney  and  other 
rmployes,  there  was  no  sum  due  them 
when  the  asslgnmeut  was  made;  the  pref* 
srence  given  them  being  for  any  services 
wblcfa  they  might  hereafter  raider  by  way 
of  cnrrent  expenses  for  services  or  wages 
In  running,  shaping  up.  and  patting  In  or- 
der the  machinery  or  other  property  of  the 
assignor.  The  deed  of  assignment  was 
made  In  good  faith,  without  any  Intention 
to  binder,  delay,  or  defraud  creditors.  W. 
C.  SiDXJetou  does  not  owe  defendant  $500, 
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or  any  amount  whatever,  except  that  set 
Forth  In  tbe  ai>8lgnment.  The  property  U 
insured  to  the  extent  that  Insurance  could 
be  procured,  and  the  assignee  has  given 
good  and  valid  bond  in  the  sum  of  $12,000. 
It  is  not  true  that  Busbln,  Hair,  and  lAt- 
.  tie  executed  their  notes  to  the  assignor, 
which  were  ulterwards  discounted  by  it 
to  Edwardfe,  and  which  were  Indnrsed 
by  It.  Hair,  Crawford,  Rushin,  and  Lit- 
tle were  stockholders  in  the  corporation, 
and  owed  It,  (or  nnpald  stock  subscrip- 
tions, an  amount  equal  to  tbe  notes  re- 
ferred to;  and,  desiring  to  pay  the  indebt- 
edness, negotiated  with  Edwards  through 
Singleton,  tbe  president  of  the  corpora- 
tion, for  a  loan  of  money  wherewith  to 
pay  up  the  stock,  and  Edwards  made  the 
loan  to  them  for  Chat  purpose,  taking 
tbelr  promissory  notes,  which  notes  were 
Indorsed  by  ^gletoDf  president.  Hair, 
Crawford,  Little,  and  Rnsbln  are  all  solv- 
ent,  and  able  to  pay  their  notes  promptly, 
and  no  liabilities  will  accrue  to  thecorpo* 
ration  by  reason  of  the  Indorsement,  and, 
it  it  Is  liable  at  all  on  the  notes,  it  Is  only 
as  surety.  The  corporation  is  not  now, 
and  was  not  when  tbe  deed  of  asnlgnment 
was  made.  Indebted  to  Singleton  $413.73. 
It  does  owe  Little  $309.82. 

Upon  the  bearing  for  injunction  and  re- 
ceiver, much  testimony  was  introduced. 
It  was  admitted  that  the  copy  deed  of  as- 
signment attached  to  the  answer  of  de- 
fendant was  correct,  and  that  the  mani>- 
facturing  company  had,  by  Its  president. 
Indorsed  tbe  notes  of  Crawford,  Boshln, 
Hair,  and  Little,  which  was  an  accommo- 
dation Indorsement,  and  without  any  con- 
sideration. Briefly  stated,  the  testimony 
for  petitioners  was  to  tbe  following  effect: 
The  Indebtedness  of  the  manufacturing 
company  to  the  door  and  sash  company 
is  as  has  been  stated  above,  and  was  se- 
cured as  stated.  The  assignee  was  en- 
deavoring to  sell  all  the  assets  of  the  as- 
signor after  the  assignment  was  made, 
and  most  of  the  property  upon  which  th« 
door  and  sash  company  had  a  mortgage 
was  personal  and  portable,  and  a  portion 
ot  It  was  pRrtahable.  The  assignee  stated 
at  first  that  thrae  was  no  Insurance  oa 
the  property,  and  tAat  be  coold  procnrs 
none,  bat  afterwards  said  there  was  Insur- 
ance on  the  property  to  the  amount  ol 
$1,600,  but  he  refused  to  exhibit  tbe  polity 
to  an  officer  of  the  door  and  sash  com- 
pany. Tbe  manufacturing  company  Is 
Insolvent,  and  was  when  the  assignment 
was  made,  and  Singleton  stated  on  April 
4, 1891.  that  be  owed  it  $600,  unpaid  sub- 
scription to  the  capital  stock.  On  April 
18,  ISttl,  J.  J.  Kemp  was  a  creditor  to  ths 
amount  ot $7.50  for  labor  performed;  J. 
H.  Wall  to  the  amount  of  $6.60;  F.  M. 
Orr  to  the  amount  of  $17.00;  G.  H.  WllUa 
to  the  amount  of  $7.60;  Kot)ert  Beard  to 
the  amount  ol  $6.60;  Jesse  Wllcber  to  tbe 
amount  of  $12;  Irwin  Smith  to  tbe  amount 
of  $5.60:  and  W.  B.  Short,  clerk  fA  tbe  su- 
perior court,  $6.00.  These  debts  are  not 
set  forth  In  the  schedule  to  the  deed  of  as- 
signment. S.  H.  Christopher  does  not  owe 
the  ussignor  $134,  as  stated  In  the  deed  of 
assignment,  but  only  $105.  When  the  as- 
signment was  made,  S.  N.  Bushln  owned 
stock  which  was  paid  up,  and  tbe  corpo- 
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ration  owed  htm  ¥10.20.  Singleton  owed 
the  corporation  6500  upon  etock  subscrip- 
tion, which  was  tu  be  settled  by  the 
amount  dae  him  for  Balary,  and  a  reeola- 
tlon  to  tliDt  effect  was  passed  by  the  di- 
rectors. The  notes  above  mentioned  ol 
KoBhln,  Crawlord.  and  others  were  In- 
dorsed by  Slngrletou,  as  president,  by  au- 
thority of  the  board  of  directors  of  the 
corporation,  and  they  are  unpaid.  The 
temporary  receiver  called  on  the  nralKnee, 
and  requested  him  to  deliver  the  assets, 
and  the  asslKuee  turned  over  certain  mon- 
ey and  books,  but  has  tailed  to  turn  over 
tlie  book  of  minutes  belonging  to  the  cor- 
poration, or  the  minutes  in  any  other 
form,  and  diligent  search  in  Its  safe  torevl- 
dence  of  minutes  upon  sheets  of  paper,  or 
in  any  form,  has  (ailed  to  dlscoTer  them. 
The  temporary  receiver  has  bad  the  prop- 
erty of  the  company  losored  for  67>500. 
A.  J.  Taylor  did  not  owe  the  asslsnor 
9184.91,  but  only  owed  654.20,  while  it 
owed  him  a  much  larger  sum,  tn-wlt,670.- 
60,  by  way  of  damages  for  violation  of 
contract.  The  Indebtedness  of  Taylor  is 
stated  in  the  schedule  attached  to  the  as- 
Blf^nment  to  be  684.91.  In  the  achednle 
Mrs.  Thorpe  Is  stated  as  Indebted  6476, 
when  In  truth  she  was  only  Indebted  V225. 
W.  H.  Carr  was  indebted  only  6200,  or 
thereabouts.  Instead  of  6<^50.  (In  the 
schedule,  as  transmitted  in  the  record, 
Carr's  name  does  not  appear.)  J.  B. 
Johnson  was  only  Indebted  690.68, Instead 
of  6103.95,  as  stated  In  the  assignment. 
W.  D.  Benson  was  not  a  creditor  oT  the  as- 
signor 61^>  set  out  in  the  assignment, 
but  It  only  owed  him  610  or  612. 

The  evidence  (ordefendants  was  in  brief: 
The  assignor  does  owe  the  Planters* 
Bank  of  Ellarllle  6&15.45,  by  a  promissory 
note,tor  loaned  money.  The  stockholders 
and  dlrectora  of  the  assignor  never  kept  a 
book  of  mlnates.  Its  secretary  often  re* 
qnested  Its  president  to  furnish  a  book, 
bnt  It  was  never  done,  and  the  minutes 
were  kept  only  in  an  Informal  way,  on 
loose  sheets  of  paper,  which  were  left  In 
the  safe  of  the  assignor,  aud  the  safe.  In- 
cluding books  and  papers  of  all  kinds,  the 
secretary  Is  informed  and  believes,  has 
tteai  taroed  overto  the  temporary  receiver 
by  the  assignee.  The  eecretary,  as  book- 
keeper of  the  assignor,  was  called  upon  by 
the  ofllcprs,  at  the  time  the  assignment 
was  made,  to  make  out  and  furnish  to  the 
attorney  who  drew  the  deed  of  asslvn- 
ment  a  complete  list  of  the  creditors,  with 
the  amounts  due  them,  which  he  earnestly 
endeavored  to  do,  and  believea  he  did  do. 
He  represented  to  the  attorney  that  the 
assignor  owed  the  Amerlcns  Iron-Works 
610.50,  which  was  the  amount  of  the  pur- 
chases made  by  the  assignor  of  It  on  open 
account,  as  by  statement  rendered  by  It 
to  the  assignor,  and,  if  a  mistake  was 
made  in  not  setting  forth  the  correct 
amount,  it  was  thelaultof  the  Iron*  works 
company, and  notof  defendant.  The  deed 
of  asaignment  sets  fdrth  the  names  and 
amounts  due  to  the  employes  by  the 
assignor,  so  far  as  was  possible  for  the 
book-keeper,  or  any  of  the  officers  of  the 
assignor,  to  have  ascertained  the  same. 
The  book-keeper  was  called  upon,  on  or 
before  the  16tb  day  of  April,  which  was 


Thursday,  to  rnmlsh  astatemmtof  the  In- 
debtedness, and  at  that  time  did  famish  a 
correct  statement  ol  all  the  existing  Itahll- 
Itlea  of  the  defendant.  It  employed  Its 
hands  by  the  day  and  week,  to  be  paid 
off  each  Saturday  afternoon,  and  some  of 
the  employes  would  lose  time  during  the 
week,  a  record  of  which  was  kept  by  the 
superintendent,  and  turned  over  to  the 
book-keeper  eneh  Saturday  afternoon,  that 
he  might  settle  with  tbem  according  to  the 
time  they  had  worked.  On  the  Thursday 
the  assignment  was  made,  the  book- 
keeper had  no  knowledge  of  how  mach 
was  due  the  employes  in  the  way  of  cur- 
rent expenses,  and  could  not  have  known, 
but  they  were  few  In  number,  and  tbe  total 
amoont  accruing  to  and  due  them  on  the 
last  week  of  their  work  was  not  over  660, 
and  provision  Is  made  lor  tbelr  payment 
in  tbe  deed  of  asslgnmenl  as  well  as  It  was 
poH^ble  to  taave  done.  The  difference  bfr 
tween  tbe  amount  set  out  In  the  assign- 
ment as  due  to  Benson  and  the  amount 
really  d  ue  him  was  caused  by  the  fact  that 
Just  prior  to  the  assignment  he  collects 
ed  some  money  for  the  corporation  with 
which  he  credited  bto  account,  and  Sinffle- 
ton  gave  bim  aq  order  for  6175,  which 
facts  were  unknown  to  the  secretary  of 
the  company,  who  made  unt  the  schedules, 
and  Benson  Is  satisfied  with  the  assign- 
ment. So  are  Wall,  Johnson,  Kemp,  and 
Wilcher,  employes  of  the  company.  Craw- 
ford, Hair,  and  Rnshin  are  each  perfectly 
solvent,  and  'have  snfflclent  property  to 
Insure  the  payment  of  tbe  debt  tbey  owe 
Edwards,  and  for  which  tbe  assignor  Is 
security  or  Indorser.  Tbe  debt  of  66  due 
to  Short,  tbe  clerk  of  the  superior  court,  is 
due  him  as  a  fee  for  recording  the  deed  of 
assignment.  The  assignee  has  never  seen 
the  book  of  minutes  of  the  assignor,  and 
it  baa  neror  been  in  bis  custody,  power, 
or  control. 

AT  H.  fiJandford,  W.  D.  Crzwibrd,  and 
Tboraton  &  ifcMicbaoI,  for  plaintiffs  In 
error.  Clark  &  Hooper,  B.  P,  Ilollbt  and 
Batt  Jt  Lumpkin,  for  defendants  In  error. 

Judgment  affirmed. 


HoBBB  at  aL  v.  Sbefvibld  0t  ah 
(Supreme  Cowt  (tf  Oeorifia.  Jaly8,l8nL> 

ISSOtiVSKOT— RiOBIVBBS  —  IjinmOTIOir— TSADBBS. 

1.  Uuder  the  facts  of  this  oase,  the  defendant 

Odom  was  not  a  trader  at  the  time  tbe  salt  pray- 
ing for  iDjanotiOD  and  reoeiver  was  brooghL 
Comer  v.  Coates,  69  Ga.  401;  Bluohard  v.  Vao- 
syckle,  70  Qa.  278;  Coatea  v.  Allen,  71  Oa.  787: 
Soon  V.  Jones,  74  Ga.  769;  Klmbr^  r.  Walteik 
(Ga.)  13  8.  E.  Rep.  805. 

2.  The  Judgment  enjoining  the  mortgage  J|. 
/cu.,  and  appointing  a  receiver  as  to  the  mrop- 
erty  levi^  upon  and  adv^ised  for  sale.  Is  re- 
versed, with  direction  that,  in  case  the  prooeeda  ol 
sale  sboald  yield  to  Hoblw  and  Tucker  more  than 
14,  with  Interest  and  attonu|y*s  fees  there- 
on, the  excess  be  held  up  to  awan  the  reaolt  ol 
this  litigation;  and  the  Indgpieot  appointing  a 
receiver  as  to  tbe  other  elteota  In  eontroveray 
is  KlSrmed. 

{SyUabue  by  the  Court.) 

Error  from  superior  court,  Lee  eonnty; 
Allkn  Fort,  Judge. 

This  bill  of  exceptions  was  taken  by 
Hobbs  et  al.,  preferred  mortgage  creditors 
of  Odom,  a  merchant,  to  tbe  grant  ol  at 
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iojnoctlon  and  tbe  appoint  meat  of  a  re- 
ceiver npon  iho  petition  of  Sbeffletd  and 
gix  otiier  nnaecDred  creditors,  to  which  pe- 
tition were  filed  answer?  by  Odom  and  by 
the  plalnttlto  Id  error,  and  an  answer  In 
the  oatare  of  a  crosB-petition  by  Weston 
et  a1.,  second  mortgage  creditors.  It  ap- 
pears tbat  on  April  8tb  Odom  made  fonr 
mortsages:  (1)  To  Lncy  A.Odom, cover- 
Ins  otber  property  tban  bis  stock  ol 
goods,  sucb  as  real  estate,  cows,  horses, 
etc.,  to  secure  notesdue'one  day  alter  date 
for  the  sum  total  of  $2,000;  (2)  to  Hobbs 
and  eleven  other  creditors,  to  secure  them 
fai  the  aggregate  snm  of  97,850  and  10  per 
cent,  actorney's  foes,  covering  his  entire 
stocic  of  goods,  wares,  merchandlRe, 
boolis,  notes,  and  accounts,  his  store- 
house and  two  vacant  lots,  hut  not  cover- 
ing the  f>ame  realty  and  personalty  de- 
scribed In  the  mortgage  to  Lucy  A. 
Odom;  (8)  to  Bandall  and  five  others,  to 
secure  them  in  the  aggregate  aom  ot 
cleric  birc  and  10  per  cent,  attorney's  feea. 
covering  the  same  property  described  In 
the  Hobbs  mortgage,  and  to  be  equal  In 
ditrnity  to  it  and  superior  to  the  one 
about  to  be  mentioned;  (4)  toWeetunaud 
Dine  others,  to  secure  them  In  the  aggre- 
gate som  of  S8,942.e9  and  10  per  cent,  at* 
tomey's  fees,  doe  the  day  ot  Its  date,  cov- 
ering  the  same  property  described  In  the 
Hubbs  mortgage,  anu  known  as  the  "sec- 
ond mortgage. "  On  April  9th,  the  Hobbs 
and  Weston  mortgages  were  foreclosed 
nn  the  personalty  described  therein,  by 
separate  affidavits  of  ten  of  tbe  mort- 
gagees In  tbe  Hobbs  mortgage,  and  of 
foar  of  the  mortgagees  In  the  Weston 
mortgage.  Tbe  other  two  mortgagees  In 
the  Hobbs  mortgage  made  affidavits  to 
foreclose  on  the  personalty  on  April  lOtb 
and  I6tb,  respectively,  and  on  April  lith 
one  of  the  otber  five  mortgagees  in  the 
Weston  mortgage  made  a  similar  afflda* 
▼It.  All  these  affidavits  were  attached 
to  the  mortgages  to  which  they  related, 
and  were  flled  In  the  clerk's  office,  and  eze- 
CDtlonB  were  Issued  and  levied.  The  peti- 
tion ot  Sheffield  et  al.  was  presented  on 
April  ISth,  and  It  contained  these  allega- 
tlona:  Tbe  sheriff,  acting  under  an  or- 
der of  tbe  ordinary,  advertised  the  stock 
of  goods  for  sale  on  April  :jOth,  and  would 
on  that  day  proceed  to  sell  tbe  same,  nn- 
less  restrained.  Odom'a  assets  con'9iut  of 
the  stock  ot  goods  of  the  nominal  value 
ot  fifteen  or  twenty  thousand  dollars,  and 
about  tbe  same  amount  of  notes  and  ac- 
Rounts;  and  his  liabilities  amount  to 
something  over  $40,000.  It  is  his  manl- 
iest Intention  to  have  the  stock  of  goods 
Bfild  at  a  sacrifice.  His  purpose  Is  to  hin- 
der, delay,  and  defraud  his  ^editors;  and 
the  creditors  named  In  the  Hobbs  mort- 
gage are  aiding  him  In  his  eEfurts  to  have 
said  property  sold.  Many  of  the  credit- 
ors live  at  a  distance,  and  have  had  no 
time  to  Investigate  the  condition  of  his 
affairs,  or  to  arrange  to  be  present  at  tbe 
sale  BO  ns  to  make  the  property  bring  its 
value.  It  tbe  sale  is  allowed  to  proceed, 
the  property  will  not  bring  bait  Its  value. 
Odom  executed  mortgages  on  other  prop- 
erty Id  favor  of  his  wife  and  his  mother-in< 
law,  and  these  mortgages  are  fraudulent 
and  void.  In  the  present  situation  it  Is 


lEFFIELD.  687 

impossible  tor  petitioners  or  any  nnee- 
cured  creditor  to  gain  any  Information  am 
to  the  true  status  of  Odom's  business; 
and  a  receiver  could  sell  the  stock  of  goods 
to  much  better  advantage  than  the  sbep- 
Iff,  could  more  readily  collect  and  pro- 
serve  the  assets  beionglng  to  Odom,  anA 
could,  by  authority  of  the  court,  compel 
blm  to  pay  over  any  moneys  In  his  possea- 
slon.   He  fraudulently  procured  thegood* 
for  which  be  owes  one  of  the  petitioners 
about  ten  days  belore  tiie  failure,  by  a 
statement  that  be  bad  In  value  two  dol- 
lars tor  every  one  be  owed.  Said  goods- 
were  to  be  paid  tor  In  cash  as  soon  as  di»- 
llvered.  Odom  answered,  admitting  ths 
Indebtedness  claimed  by  the  petitioner* 
and  his  insolvency.  He  alleged  that  be 
executed  the  mortgagee  In  good  faith,  to 
secure  the  several  parties  bona  Sde  debts 
which  he  owed  them.   All  of  his  property 
was  included  in  the  mortgages.  Not  one 
dollar  was  reserved.   Everything  that  bs 
coald  think  ot  waa  Included,  so  that  his 
creditors  could  have  tbe  benefit  of  tbs 
aame.  It  Is  not  true  that  he  is  attempt- 
ing to  binder  or  delay  any  ot  his  creditors^ 
but  he  has  done,  and  Is  willing  to  do, 
anything  in  his  power  to  enable  them  tO' 
get  their  money.   Nor  is  It  true  that  the 
mortgage  creditors  are  aiding  and  abet- 
tloK  blm  In  any  such  arrangement  or  ef- 
forcB.  There  Is  no  combination,  agree- 
ment, or  understanding  between  him  and 
the  mortgagees.    He  made  the  mortgages 
to  secure  the  payment  ot  Just  and  bonm 
Sde  debts.   Tbe  atter-actlon  ot  the  mort- 
gagees was  notpreclpltated  or  instigated, 
or  even  suggMted.  by  blm,  and  he  bad 
nothing  to  do  with  having  the  mortgages- 
foreclosed.   The  mortgaicees  had  a  caretid 
Inventory  of  tbe  whole  stock  made,  divid- 
ed It  Into  deHlrable  lots,  and  advertised 
the  sale  freely,  which  brought  a  large 
number  ot  merchants  from  neighboring 
towns;  and  It  the  property  had  been  sold 
as  advertised,  It  would  have  sold  well  and' 
for  Its  tall  market  value.  The  mortgage* 
tospcore  respondent's  wife  and  mother- 
In-law  were  for  money  paid  to  him  In  good- 
faith,  and  used  by  him  In  bis  business; 
and  be  was  bound  In  honor  to  secure  tbe 
same.   There  was  no  fraud  or  Intentlos 
of  fraud  about  It.   He  denies  that  he  has 
any  moneys  In  his  hands,  or  reserved  or 
held  back  anything  of  value  which  be  has 
not  turned  over  to  thesheritfor  Inclnded 
In  tbe  mortgages.   He  bought  the  goods 
referred  to  at  the  close  of  the  petition  os 
thirty  days*  time;  and  he  positively  de- 
nies tbat  be  made  a  statement  to  the  ef- 
fect tbat  be  had  in  value  two  dollars  tor 
everyone  he  owed,  because  there  waa  nO- 
ooeaslon  to  make  the  atatement,  tbe  cred- 
itor not  objecting  to  sell  blm  the  goods  at 
the  time.  He  bought  them  In  good  faith* 
expecting  to  pay  for  them ;   but  after- 
wards, when  pressed  by  a  Savannah  firm 
on  some  guano  debts,  be  investigated  his 
affairs,  and,  fluding  himself  badly  embar^ 
rassed,  secured  the  creditors  set  forth  la. 
the  mortgages  In  the  utmost  good  falth^ 
and  without  any  fraudulent  Intent  whaV 
ever.  Hobba  et  al.  made  almllar  allega- 
tions as  to  tbe  good  faith  and  absence  ol 
fraud  or  of  any  combination  between 
them  and  Odom.  Tbcyr  foreclosed  their 
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mortgases  tor  the  parpose  of  collecting 
their  claimB,  and  had  the  S.  faa.  put  into 
the  aherltTs  hands  tor  enforcement.  If  be 
had  been  allowed  to  proceed  with  the  eale 
as  advertised,  they  Iwlleve  the  property 
would  have  sold  for  Its  Inll  market  valae. 
They  object  to  the  appointment  of  a  re- 
ceiver because  the  sheriff  Is  both  compe- 
tent and  efficient,  and  as  well  qualified  to 
sell  the  property  levied  on  as  any  one  else. 
A  receiver  vrlll  result  In  additional  fees  and 
-expenses,  amonntlns  to  deducting  from 
their  already  Insufficient  security  a  lai^ 
anm  of  money  which  should  go  to  their 
claims.  It  la  their  good  fortune  to  be  se- 
cured by  Odom  without  any  undue  Influ- 
ence or  Improper  conduct  on  their  part; 
And  that  the  petitioners  were  left  out  of 
the  mortgage  1b  no  reason  why  respond- 
euts  should  be  damaged  by  them  by  de- 
lay, expenses  of  receivership,  etc.  Re- 
«pondeut8  are  amply  solvent,  and  able  to 
respond  to  any  salt  or  Judgment  petition- 
'  «rB  inay  obtain  against  them ;  and  they 
■do  not  wish  any  assistance  to  collect 
their  debts  other  than  from  the  attorneys 
whom  they  have  employed  and  by  the 
procesn  of  foreclosure   they  Instltnted. 

personalty  levied  on  is  not  aufBctent 
to  pay  the  debts  included  In  the  mort- 
4eage8,  and  therefore  the  petitioners  can 
have  no  interest  In  It.  The  petitioners 
filed  an  amendment  alleging  ue  follows: 
In  December,  1890,  Odom,  his  book-keeper, 
uud  one  Brldler,  curefuUy  went  over 
•Odom's  books  to  ascertain  the  amount  of 
his  indebtedness;  and  Itamouiited  to 917,- 
■018.S!6.  He  has  not  bought  'since  that 
time  more  than  f2,000  worth  of  goods, 
and  has  borrowed  about  914,000,  besides 
such  amounts  as  have  been  received  from 
aalea  of  goods.  Petitioners  believe  he  has 
been  receiving  all  the  cash  he  could  from 
«^ery  source,  and  that  a  small  amount  of 
the  same  has  been  paid  on  his  liabilities, 
and  Che  balance  is  now  In  bis  hands,  or 
tliose  of  some  one  lorhfm,and  oaghtto  be 
paldtohls  creditors.  UntheSthand  9th  of 
April  he  removed  from  his  store  dry  goods 
and  groceries  to  the  amount  uf  twelve  or 
fifteen  hundred  dollars,  all  of  which 
ahoiild  be  appropriated  to  his  creditors, 
and  is  now  in  bis  power,  cnstody,  and 
«o&trol.  A  few  days  before  the  mort- 
gages were  given  he  stated  that  he  did 
sot  owe  Hobbs  and  Tucker  anything, 
but  had  paid  them  all  he  owed,  and 
they  would  not  loan  him  any  money ;  and 
since  the  9th  of  April  he  has  stated  that 
his  creditors  thought  he  was  a  fool,  but 
he  was  fixed  all  right,  and  was  able  to  go 
Into  business  again.  Petitioners  believe 
that  the  amounts  represented  by  the 
mortgages  are  not  Just  and  bona  ffde. 
The  whole  transaction  is  in  such  shape 
that  It  is  Impossible  to  get  at  the  truth 
of  It  without  the  appointment  of  a  receiv- 
er with  power  to  make  a  thorough  in- 
vestigation of  the  matter. 

The  answer  and  cross-petttloa  of  Weston 
et  al.  alleges  as  follows:  The  amount  due 
them  by  Ot^om,  with  interest,  aggregates 
the  sum  of  f9.750.69.  On  April  8th,  Odom. 
finding  blmseif  unable  to  proceed  In  busi- 
ness, and  feeling  under  speclnl  obligations 
to  respondents,  and  to  Hobbs  &  Tucker, 
and  others  mentioned  in  the  mortgage. 


expressed  his  desire  to  prefer  his  creditors, 
and  with  that  Intentlun  conferred  with 
his  attorney,  Hobbs,  who  Is  a  member  of 
the  firm  of  Hobbs  ic  Tncker,  the  principal 
creditors  of  Odom.  He  stated  to  Hubbs 
that  be  was  in  a  failing  condition,  owed 
more  than  he  conld  pay,  and  desired  to 
make  an  assignment;  that  he  could  not 
pay  all  his  debts,  but  felt  particularly 
bound  to  Hobbs  &  Tuckerand  to  respond- 
ents; that  he  desired  to  pot  them  on  an 
equal  tooting;  and  that  to  this  end  he 
wished  to  make  an  asaignment.  giving 
preference  as  stated.  Hobbs  advised  him 
that  it  was  dlfilcult  to  make  an  assign- 
ment that  would  stand  the  test,  and  that 
It  would  be  better  and  simpler  for  him  to 
prefer  his  creditors  by  mortgaxe.  To  this 
advice  Odom  yielded,  yet  declaring  his  in- 
tention to  put  the  creditors  mentioned 
on  an  equal  footing  of  preference.  When 
the  mortgage  was  aboat  to  be  written,  it 
was  suggested  by  aome  one  present  that, 
as  there  would  be  enough  to  pay  all  the 
creditors  mentioned,  it  would  be  less  com- 
plicated (or  something  to  that  effect)  to 
have  two  mortgages;  that  it  would 
amount  to  the  same  thing.  Odom  replied 
that  he  was  willing  any  way,  so  that  the 
creditors  mentioned  were  made  safe  and 
preferred  ailke.  Though  none  of  respond- 
ents were  present  or  cognisant  of  what 
was  going  on.  still  they  were  made  bene- 
flclartee  of  one  of  the  mortgages,  all  of 
which  they  ratified  on  the  assurance  that 
there  would  be  enough  to  pay  both  mort- 
gages, and  that  both  sets  of  mortgagees 
ahould  fare  alike  and  i»  paid  alike.  Re- 
spondents deny  any  fraud,  combination, 
or  complicity  with  Odom  or  any  one  cdse 
In  tlie  procurement  of  the  mortgages. 
Aside  from  the  money  received  by  Odom 
in  the  regular  line  of  bis  business,  there 
have,  since  January  1, 1891,  cotne  Into  bis 
hands  about  f 16,000.  consisting  of  $4,000 
from  Hobbs  A  Tucker,  f5,050  from  two  of 
respondents,  and  the  balance  from  tlie 
Commercial  Bank  in  Albany ;  but  tbe 
most  rigid  And  exhaustive  search  fails  to 
show  any  trace  or  entry  on  his  books 
showing  what  became  of  said  money,  or 
any  part  of  It,  nor  has  he  given  respond- 
ents any  satisfaction  or  Information  with 
regard  to  it.  Since  the  making  of  tbe 
mortgages,  and  bis  declaration  of  his  tall- 
ure;  he  entered  Into  a  conspiracy  wb»eby 
more  than  $1,000  worth  ol  goods  were 
taken  from  his  store  at  night  and  carried 
away.  It  was  his  intention  to  make  ttn 
as'^i^nment  or  such  Instrument  as  would 
put  respondents  on  the  same  footing  with 
Hobbs  &  Tucker ;  and  he  persisted  In  that 
Intention,  and  was  only  prevented  from 
carrying  it  into  effect  by  the  Influence  of 
Hobbs  «;Tucker.  In  the  light  of  the  con- 
fidential relations  between  the  parties,  this 
was  a  legal  wrong.especially  since  Ittums 
out  that  the  assets  are  barely  sufficient 
to  pay  the  nmounts  named  In  the  Hobhs 
mortgage;  and  especially  will  tbts  be  true 
If  the  amounts  are  permitted  to  etand  aa 
therein  named,  for  the  amoncta  which 
Ilobbs  &  Tucker  held  against  Odom  did 
not  exceed  $4,200,  which  was  not  to  bc< 
come  due  until  next  fall,  as  respondents 
are  advised.  Yet  Hobbs  ft  Tucker  have 
taken  thclrmortgage  lor$6|000,  besides  at- 
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tonier's  fees,  which  1«  aD]aat  to  respond- 
entB.  Tliey  pray  that  Odom  berequlred  to 
pay  over  to  the  receiver  said  f  15,U00  bo  re- 
ceived by  him,  aad  to  turn  over  to  the  re- 
ceiver all  the  goodR  which  he  caused  or 
permitted  to  be  taken  from  the  fitore  after 
making  the  mortgages;  and  that,  upon 
final  hearing,  the  court  will  decree  that  the 
so-called  distinction  between  the  two 
mortKagee  in  question  be  abolished,  and 
respondents  be  placed  on  the  same  footing 
with  Hubbs  &  Tucker,  and  that  the  claim 
ulthe  latter,  end  all  other  claims,  be  re- 
duced to  proper  amounts. 

At  the  hearing  there  were  affidavits 
tending  to  sustain  the  allegations  of  the 
amended  petition,  except  as  to  Odom's 
saying  that  his  creditors  thought  lie  was 
a  fool,  and  that  he  did  not  oweHobb8& 
Tucker  anythini;.  His  book-keeper  testi- 
fied that,  in  his  opinion,  It  the  goods  had 
been  sold  as  advertised  by  the  sheriff,  they 
would  uot  have  brought  more  than  ^ 
cents  on  the  dollar;  that,  in  bis  opinion, 
a  receiver  with  anttaority  to  find  purchas- 
ers could  make  the  stock  set  75  or  80  cents 
on  the  dollar;  and  thatthe  stock  Invoiced 
over  fl6,000.  Affidavits  of  respondents 
tpnded  to  show  that  the  mortgages  wer^ 
drafted  in  strict  accordance  with  Odohi's 
instructions ;  that  he  called  out  the  names 
and  amuunts  that  were  put  in  the  first 
mortgage,  and  so  as  to  the  second;  that 
all  were  written  exactly  as  he  indicated 
tbey  should  be ;  that  the  roll  of  creditors 
was  called,  and  he  dictated  in  which 
mortgage  the  different  creditors  were 
placed,  and  the  number  1  or  2  was  placed 
upposlte  the  several  names  as  he  called 
them  out,  and  the  mortgages  were  care- 
fully read  over  to  him  bufore  tbey  were 
signed ;  and  thatHobbs  used  no  Influence, 
directly  or  indirectly,  to  have  him  make 
the  mortgagee  as  be  did,  and  expluined  to 
him  that  to  makethem  as  he  did  would  be 
simpler  than  to  make  an  assignment. 

The  points  made  by  the  exceptions  are 
Bf  follows:  (I)  Under  the  law  and  evi- 
dence, the  judge  should  not  ha^'e  enjoined 
the  S.  fas.  from  proceeding,  and  should 
not  have  put  the  property  In  the  hands  of 
a  receiver.  (2)  The  evidence  shows  that 
plalntlfto  in  error  are  amply  solvent;  that 
Odom  Is  insolvent;  that  the  stock  of 
goods  would  uot  bring  more  than  auffl- 
ctent  to  pay  their  mortgage  claims  and 
tboae  of  others;  and  that  no  good  can 
coine  to  the  unsecured  creditors  by  rf»- 
ceiver  and  Injunction,  as  they  will  get 
nothing  from  the  stock  of  goods  In  any 
event.  (3)  The  order  of  the  judge  gives 
to  the  receiver  power  to  run  and  continue 
the  business  of  Odom,  which  has  proved 
a  failure  In  Odom's  hands,  and  in  this 
particular  the  order  is  Improvident,  and 
an  abuse  of  discretion.  (4)  The  evidence 
BbowB  that  plalutlBs  In  error  are  bona 
0cfe  creditors  and  mortgagees;  that  their 
mortflragFB  were  properly  foreclosed  ;  and 
that  the  ff.  fas.  were  properly  issued,  and 
legally  proceeding  against  an  insolvent; 
and  that  there  was  no  defense  ai^alnst 
them,  and  noue  suggested  by  the  defend- 
ants In  error.  (5)  Odom  had  ceased  to  be 
a  trader  several  days  before  the  petition 
for  receiver  was  filed,  the  sherin  having 
dosed  him  up  and  taken  possession  of  tala 
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To  connection  with  the  third  point.  It  may 
be  stated  that  the  judge's  order  requires 
Che  receiver  to  maintain  policies  of  Insur- 
ance on  the  stock  of  goods ;  to  take  notes 
and  mortgages  from  the  debtors  of  Odom 
where  such  notm  and  mortgages  were  to 
have  been  given ;  to  di>  and  perform  all  acts 
necessary  for  the  collection  and  preser- 
vation of  the  assets  of  Odom ;  and  to  pro- 
ceed to  sell  the  stock  of  goods  and  other 
property  for  cash,  either  at  public  outcry 
or  privately,  and  in  such  quantities  as  in 
his  discretion  maybe  to  the  Interest  of 
the  parties.  In  the  matter  of  sale  he  Is 
given  lull  discretion  to  the  end  that  the 
property  may  be  sold  to  the  best  poaslblB 
advantage,  and  he  is  expected  to  exerclra 
the  discretion  wisely,  and  to  adopt  such 
plans  as  will  realixe  the  best  possible 
prices  for  the  property  In  his  hands. 

R.  Hobbs  and  W.  I.  Jonea,  tor  plaintiffs 
In  error.  J.  W.  Wnlters,  B.P.  HoJlis,  Woot- 
en  di  Wooten.Simmoaa  Kluibrougb,  and 
Harrison  <ft  Paiples,  for  defradants  er- 
ror. 

Reversed  in  part;  affirmed  In  part. 
Lumpkin.  J.,  not  presiding. 


Jackson  t.  Btatb. 
(Supreme  Court  of  Georgia.  July  8, 1891.) 

DlSTDBBCtS  FUBLIQ  WoBSHIP— JOIKV  INOJOTHSIIT 
— EVIDBNOB. 

Where  two  are  charged  \n  one  eonat  of  the 
same  Inctlotment  with  a  mlademeanor  committed 
by  dtsturbin?  s  congregation  of  persons  assem- 
bled  for  divine  service,  !□  order  to  convict  both, 
the  evideace  of  guilt  most  apply  to  one  aad  the 
same  transaction.  Two  separate  and  independent 
transactions  on  the  same  day,  at  the  same  church, 
will  uot  support  the  indictment;  one  of  the  ac- 
cused having  disturbed  the  oongregation  at  19 
o'clock  and  the  other  at  1  o'clock,  and  there  be- 
ing no  concert  or  conaection  between  the  two 
offenders. 
(SyUabut  by  the  Court.) 

Error  from  superior  court,  Houston 
county;  Geobgr  F.  Oobkr,  Judge. 

Prosecution  against  Jackson,  Lane, 
Pattishall,  Haywood  Glenn,  and  Cameron 
Glenn,  jointly,  lor  disturbing  a  religious 
meeting.  The  Glenns  were  granted  a  sev- 
erance, and  the  others  were  tried  jointly. 
Lane  was  acquitted,  and  Pattishall  and 
Jai'kaon  convicted,  and  Judgment  entered. 
Jackson  brings  error.  Reversed. 
The  official  report  is  as  follows: 
Jackson,  Lane,  Pattishall,  and  Hay- 
wood  and  Cameron  Glenn  were  accused, 
jointly,  of  the  offense  ot  disturbing  a  con- 
gregation of  persons  lawlully  assembled 
for  divine  service  at  Green  Grove  Baptist 
Church,  Houston  county,  "by  cursing,  or 
using  profane  or  obscene  language,  or  by 
being  intoxicated,  or  otherwise  indecently 
acting."  The  case  was  called  for  trial  in 
the  county  court  of  Houston  county,  and 
all  of  the  defendants  pleaded  not  guilty. 
The  two  Glenns  were  granted  a  severance, 
and  the  other  defendants  were  put  on  trial 
under  the  accusation.  Jackson  and  Pa^ 
tlshall  were  found  guilty,  and  Lane  not 
guilty.  Jackson  took  the  case  by  certio- 
rari to  the  superior  court,  alleging  that 
the  evidence  failed  to  show  that  the  con- 
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gregatlon  aBsembled  for  divine  Rervlce  at 
Oreen  Qrore  Baptist  Charch  were  dis- 
turbed and  Interrapted,  aH  set  ontln  tbe 
B«i;aHation.  or  that  Rlcliard  JackBon  so 
Interrupted  aud  disturbed  thecongresa- 
tlon,  becunae  Richard  JackBon  was  ac- 
cuHed  Jointly  with  the  othere,  and  the  evi- 
dence tailed  to  Hliow  that  in  any  manner, 
in  connection  with,  or  Jointly  with,  any 
or  all  of  the  others,  were  any  of  the  things 
charged  in  the  accueatlon  against  them 
done  by  defendant;  but  the  evidence 
showed  that,  if  hp  did  anything  that  In- 
terrupted and  disturbed  thecongreRatloo, 
It  was  done  by  himself  aione«  not  jointly 
or  in  connection  with  either  or  all  of  the 
other  defendants,  but  at  a  different  time 
and  place  from  any  act  or  deed  proven  or 
charKed  against  (!ither,  any  or  all  of  tbe 
ddendants;  because  tbe  evidence  showed 
that,  if  he  did  any  act  to  dlstnrb  the  con- 
gregation. It  was  an  act  separate  and  dis- 
tinct from  that  charged  against  him  in  the 
accusation,  and  for  which  he  cannot  be 
legally  adjudged  guilty  under  the  accusa- 
tion; because  the  verdict  and  judgment  are 
cout-rary  to  law,  evidence,  etc.;  and  be- 
cause the  floe  of  $IU0  imposed  upon  him 
was  txcesslve.  The  certiornr!  was  over- 
ruled, to  which  he  excepted.  The  evtdenee 
introduced  by  tne  state  in  the  county 
court  was  in  substance  aa  follows:  There 
were  a  great  many  people  assembled  at 
divine  services  at  Green  Grove  Baptist 
Church.  The  church  was  crowded,  there 
being  many  outbide  of  the  church,  stand- 
ing near  it,  and  near  the  windows  of  the 
church,  to  hear  the  sermon,  and  others 
were  scattered  around.  About  12  o'clock, 
while  preaching  was  going  on,  Jackson 
was  standing  about  56  steps  from  the 
church,  and  a  big  crowd  was  around  him, 
and  one  Parker,  who  was  nsit  in  the 
church,  but  outside,  having  been  appoint- 
ed tu  keep  order  among  those  on  t^ie 
grounds,  lieard  him  cursing.  Parker  was 
near  the  church,  and  did  not  see  or  hear 
Jackson  until  Parker's  wife,  who"  had  been 
to  the  spring,  and  come  back  by  Jackson, 
camu  to  Parker,  and  told  him  to  go  down 
and  quiet  Jackson.  Parker  went  down 
where  Jackson '  was,  and  was  about  12 
yards  from  hiip.  and  heard  him  cursing 
terribly.  Parker  did  not  know  who  he 
was  cursing.  The  people  were  trying  to 
get  him  off  home.  He  cursed  loud  enough 
to  be  heard  twice  as  far  as  the  church, 
and  disturbed  the  people  In  the  church. 
Some  of  the  peoplecameout  of  the  church, 
and  came  down  there.  Tbe  people  were 
going  in  and  out  ot  the  church  all  the 
time.  No  one  was  then  making  any  dis- 
turbance but  Jackson.  One  of  the  dea- 
cons, who  was  sitting  on  the  bench  near 
the  pulpit,  heard  Jackson  cursing,  and  he 
testified  that  it  disturbed  thecungr^a- 
tion,  and  some  of  them  went  out.  About 
1  o'clock,  and  before  the  close  of  the  serv- 
ices, this  deac<m  heard  Pattlshall  cursing. 
Pattishall  was  about  10  steps  from  the 
door  u(  the  charch,  and,  as  Haywood 
Glenn  pHMsed  by  with  a  plate,  put  his 
bnnd  In  the  plate  to  take  some  of  the  pro- 
visions, and  Haywood  spoke  to  him  about 
It,  and  PattishtiU  curued  him.  This  curs- 
ing disturbed  the  congregation,  several 
getting  up  and  coming  to  the  door,  aod 


looking  out.  to  see  what  was  the  matter. 
What  Jackson  was  cnroing  about  was 
that  be  had  ridden  one  of  Alfred  Laue'a 
mules  from  the  spring  to  tbe  church,  and, 
while  he  was  sitting  on  the  mule,  Alfred 
told  him  to  go  and  tie  it.  He  did  not  go 
right  off.  and  Alfred  untied  one  side  of  the 
bridle  rein,  which  made  Jackson  mad,  and 
he  cursed,  and  told  Alfred  to  show  him 
where  he  wanted  the  mule  tied,  and  be 
would  tie  It,  and  Alfred  tied  the  rein  again, 
and  went  off.  and  Jackson  rode  the  nlule 
a  few  yards,  and  tied  It;  got  off  the  male, 
and  went  to  cursing.  He  was  not  cursing 
any  one,  but  was  just  mad,  and  cursing. 
Alfred  Lane  was  not  present,  and  made  no 
disturbance.  One  of  the  state's  witnesses 
testified  that  he  was  In  the  church,  on  the 
seats  near  the  pulplt.anddidnot  hear  any 
disturbance.  Evidence  was  Introduced 
by  the  defendant,  and  Jackson  and  Patti- 
shall both  made  statements  not  necessary 
to  be  reported. 

if.  A'.  Holtzclaw,  for  plalutiO  lo  error. 
W.  C.  Davis,  and  W.  B.  Felton,  Jr.,  Sol. 
Gen.,  for  the  State. 

SiifMONS.  J.  The  facts  will  be  found  in 

the  official  report.  The  opinion  uf  the 
court  Is  fully  set  out  In  the  head-note. 
For  a  full  discussion  of  the  principle  an- 
nounced, see  the  following  authorities. 
Some  of  them  go  beyond  what  we  think 
Is  the  true  law :  Stephens  v.  State,  14  Ohio, 
386;  Elliott  v.  State,  26Ala.  78;  Llndeey  v. 
State,  48  Ala.  169;  Johnson  v.  State.  13 
Ark.  684;  Com.  v.  McChord,  3  Dana,  242;  1 
Bish.  Crlm.Proc.  §§470,473;  Whart.  Crira. 
PI.  §§  802,  807.  315,  N74;  Lewellen  v.  State, 
IS  Tex.  688;  Com.  v.  Cobb.  14  Gray.  .57; 
]  Bish.  Crlm.  Law,  §  802;  Rex  v.  Mes- 
slngham,  1  Moody.  Vr.  Cae.  ^7;  Reg.  v. 
Dovey.  2  Eng.  Law  ft  Eq.  532;  Reg.  t. 
Barber,  1  Car.  ft  K.  442;  Rex  Hemp- 
stead, 1  Rums,  ft  R.  S43;  2  Rose.  Crim.  Bv. 
916etseq.:  1  Chit.  Crim.  Law,  *270.  Judg^ 
ment  reversed. 

Lumpkin,  J.,  not  presiding. 


Berrt  v.  State. 
(Supreme  Court  of  Ocorijia.  July  18, 1801.) 
Rape— EviDBNCz— Nbw  Tbul— Appbai.. 

1.  liogrouad  of  objectioa  to  evldenoe  being 
stated,  the  alleged  error  in  admUtlng  it  Is  not 
examinable. 

2.  The  evideoce  as  to  tbe  Ideatitv  of  the  ac- 
cused was  snfficlent,  DOtwithstanding  It  was 
possible  for  the  prosecutrix  to  have  oeen  mis- 
taken. 

8.  As  the  evidence  showed  the  consamiiia- 
tton  of  the  offense  of  rape,  it  was  not  incumbent 

Xn  the  court  to  charge  the  Jury  on  thn  minor 
□se  of  an  assault  with  intent  to  rape. 
4.  The  so-called  newly-discoverecl  evidence 
was  not  nowly -disoovered ;  and  that  tbe  acoused 
did  not  know  of  Its  materlalitv,  and  his  coQuael 
were  Ignorant  of  it  ss  a  fact,  u  not  cause  for  a 
new  trial. 
(SyUabiu  by  the  Court.) 

Error  from  superior  courts  Henry  coun- 
ty; J.  S.  BoYNTON,  Judge. 

Prosecution  against  John  Berry  for 
rape.  Defendant  was  convicted  and  sen- 
tenced to  death,  and,  his  motion  for  a  new 
trial  being  denied,  he  brings  error.  Af- 
firmed. 
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The  official  report  Is  as  follows: 
Berry  was  convicted  of  rape,  and  was 
sentenced  to  death.  He  excepted  to  the 
denial  ol  a  new  trial,  the  sronuds  of  his 
motion  being asfoliows:  (1)  Verdtctcon- 
trary  to  law.  (2)  Verdlctcontrarytoerl- 
dence  and  law,  in  that  the  evidence  does 
not  enfficiently  Identify  the  defendant  as 
the  perRon  who  committed  the  crime.  (S) 
Error  In  admitting  the  following  testi- 
mony ol  Glass:  "Arrested  persons  on  a 
description  given  me  by  Miss  Dunn;  Miss 
Dann  gave  me  the  deBCrlptfon,"— tbe 
effect  of  wfalcb  testimony  was  to  pot  be- 
fore the  jury  declarations  made  by  Miss 
Dunn  the  next  dtiy  after  the  alleged  rape 
was  committed.  (4)  Error  In  failing  to 
charge  the  jury  on  the  law  of  an  attempt 
to  commit  a  rape.  (5>  Newly -discovered 
evidence. 

Ann  Dunn  testified  that  th?  crime  was 
committed  in  thecounty  and  In  the  month 
charged  In  the  Indictment.  That  the  de- 
fendant came  to  her  honse  in  that  month. 
"He  came  to  the  dour,  and  tried  to  get  It 
open.  This  waked  me  up.  I  struck  a 
match,  and  light  a  torch  or  splinter.  He 
then  came  round  to  the  other  door,  and 
broke  It  open,  and  come  In,  and  grabbed 
mn  by  the  throat,  and  told  melflhollowed 
he  would  kill  me.  He  dragged  me  out  of 
the  door.  I  saw  he  was  going  to  kill  me. 
He  choked  me  down,— choked  meto  death. 
I  did  not  know  anything  until  I  got  back 
into  the  house.  He  done  what  he  wanted 
tu.  He  choked  me  down,  and  first  I  knew 
be  was  getting  up.  He  raped  me.  lex* 
amined  myself.  He  entered  my  person.  I 
could  tell  by  my  feelings  when  I  got  up. 
He  was  down  on  the  ground  choking  me. 
He  got  my  clothes  up.  Don't  have  any 
idea  how  long  he  was  on  me.  He  helped 
me  up.andcarrled  meback  Into  the  house, 
and  left  me  lying  there.  He  hurt  my 
throat.  No  one  elKe  wasln  the  house.  In 
about  fifteen  minutes  I  got  to  Mr.  Moore's 
bouse.  It  was  about  twelve  o'clock  at 
night.  It  was  about  twelve  o'clock  the 
next  day  b^ore  1  saw  him  again.  I  saw 
him  by  a  light  that  nl^ht.  I  never  saw 
bim  before  that  night."  Cross-examined: 
"lam  not  married.  Illve  at  Tunis  sta- 
tion, on  the  East  Tennessee  road.  I  live 
about  60  yards  from  the  railroad.  It  la 
about  SO  yards  from  the  railroad.  It  Is 
about  50  yards  tothe  public  road.  I  work 
for  Mr.  Moorefora  living,  and  live  about  60 
yardsfrom  bim.  Iwent  toMr.  Moore.and 
told  bim  what  had  happened  that  night  aft- 
er the  defendant  left.  There  are  some  ne- 
groes llvlngon  Mr.Moore's  place.  I  think 
the  time  the  thing  occurred  was  at  night, 
between  ten  and  twelve  o'clock.  *  *  * 
My  attention  waa  first  aroused  by  the 
door  opening.  I  got  up,  struck  a  match, 
and  he  broke  open  tfae  other  door.  When 
he  tried  to  open  the  front  door  a  button 
fell,  and  I  got  up  and  struck  a  match  and 
light  a  splinter.  I  was  excited.  Just  as 
I  Tit  the  splinter  he  grabbed  me.  While  I 
was  striking  a  light  be  went  around  to 
the  other  door,  and  broke  it  open.  T  held 
the  splinter  In  my  hand.  The  defendant 
waa  about  two  steps  from  uie  when  I  first 
saw  him.  He  Jnst  made  two  steps,  and 
grabbed  me.  It  was  a  moderately  dark 
nlffbt.   Z  did  not  see  him  any  more  that 


night,  •  •  •  He  was  dressed  In  a  blue 
coat  and  pants  and  a  cap.  *  *  <*  He 
said, '  I  am  going  to  kill  you.'  I  saw  the 
defAdant  next  day  at  Tunis.  He  was 
then  In  charge  of  Mr.  Glass.  When  Mr. 
Glass  brought  him  up,  I  said,  'That  Is  the 
negro.'  He  hadon  the  same  clothes  Isaw 
that  night.  There  waa  no  peculiarity 
about  the  negro  that  differed  from  other 
n^roes.  •  •  »  When  the  n^ro  left  me 
he  wen  ton  up  the  railroad  towards  Atlan- 
ta. He  was  walking."  Moore  testified 
that  about  10  o'clock  that  night,  or  be- 
tween 9  and  10,  Ann  Dnnn  came  to  his 
house,  scared  nearly  to  death,  and  said  a 
negro  had  committed  rape  on  her;  that 
her  throat  was  bruised  like  she  had  been 
choked;  that  the  defendant,  when  he  left 
her  house,  went  across  the  railroad  track 
in  direction  of  Jonesboro,  and  he  did  not 
go  in  direction  of  McDonough,  where  he 
was  arrested:  that  It  la  five  miles  from 
Tunis  to  McDonough,  and  two  miles  from 
Tunis  to  rock-quarry ;  and  that  there 
were  a  number  of  hands  employed  there 
at  the  time  of  the  crime.  Glass,  the  sher- 
iff, testified :  "I  arrested  John  Berry  next 
morning  after  the  night  therape  was  com- 
mitted. Arrested  bim  herein  the  depot  at 
McDonough.  Several  loungers  sitting 
aronnd.  I  arrested  him  on  the  description 
given  me  by  Miss  Dunn.  He  did  not  have 
on  a  cap  when  larrested  him.  He  had  on 
a  hat.  He  had  a  cap  in  his  bundle  when 
I  carried  him  to  Tunis.  I  searched  his 
bundle.  He  had  an  old  valise,  and  tfae 
cap  tell  out  a  pair  of  pants  legs  that  were 
In  the  Tallse.  I  put  the  cap  on  his  bead. 
Miss  Dunn  said  he  was  the  right  negro. 
When  I  arrested  him  he  said  he  had  been 
at  work  at  the  rock-quarry.  The  rock- 
quarry  Is  about  three  miles  above  Tunis. 
It  was  about  eight  or  nine  o'clock  when 
X  arrested  him.  He  said  he  wan  waiting 
to  take  the  freight-train  to  Juliette.  •  •  • 
He  never  made  any  effort  or  attempt  to 
escape.  ^Iss  Dunn  did  not  recognise  the 
defendant  at  first;  but  when  I  put  the 
cap  OD  his  head  she  then  said  he  was  the 
man.  Passengers  then  sitting  around. 
His  cap  was  in  the  valise  In  a  pair  of 
pants.  There  were  a  great  many  negroes 
employed  at  the  rock-quarry;  some  of 
them  were  bad  characters.  I  suppose  ha 
said  he  had  been  up  there  at  work,  and 
had  been  there  to  get  his  money.  Pris- 
oner's statement:  "My  home  Is  down  at 
Juliette,  about  4  miles  from  Juliette.  1  had 
been  at  work  up  at  the  rock-quarry,  and 
went  up  tliere  to  get  my  money  from  Mr. 
Hall.  I  could  not  see  the  boss  man,  and  I 
went  back  the  next  day.  Then  he  said 
would  not  pay  otftilltheendof  the  quarter; 
said  next  Wednesday  orThnrsday  the  pay- 
train  would  come  along.  The  cap  I  had 
I  got  from  one  of  the  bands,  I  worked  for 
it.  All  the  hands  wore  caps.  This  wo- 
man I  never  saw  before.  I  did  not  know 
nobody  up  here.  I  passed  Tunis  that  even- 
ing about  sundown,  and  went  right  on 
down  therallroad  track  to  near  the  water- 
tank,  and  laid  down  and  went  to  sleep 
above  the  depot.  We  hands  all  rides  on 
the  local,  and  I  was  waiting  there  to  take 
it  home.  I  never  saw  this  woman  before. 
I  have  got  a  family  in  Monroe.  I  am  a 
larmw,  and  live  in  Dillard's  district,— 
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tbink  tbat*B  what  they  call  It.  Mr.  John 
Chamlln  and  George  Taylor  live  there. " 
The  newly-diacovered  evidence  was  by  the 
Justice  of  the  peace  who  preshled  on^the 
prelimiunry  trial  ol  tbe  defeadant.  Be 
made  Affidavit  that  wlien  he,  as  a  court, 
was  examining  Ann  Dunn  as  a  witness,  he 
put  this  questluu  to  her:  "Wlien  John 
Berry  had  yon  down,  did  he  do  what  he 
wanted  to?"  to  which  she  replied,  "He 
tried  tu;"  and  that  this  was  all  she  swore 
to  on  said  trial  in  regard  to  the  delendant 
entering  lier  person  or  having  any  sexual 
intercourse  with  her.  Tbe  defendant's 
counsel  represented  him  by  appointment 
made  on  the  afternoon  of  the  day  before 
the  trial.  They dU  not  know  of  this  testi- 
mony of  the  Justice;  and,  though  they 
called  for  the  testimony  before  the  com- 
mitting court,  tliey  were  Informed  that  it 
had  not  been  reduced  to  writing,  an  in 
fact  it  had  not  been.  The  defendant  made 
affidavit  that  it  was  not  on  account  of 
diligence  that  he  did  not  inform  his  coun- 
sel as  to  what  was  sworn  on  tbe  commit- 
ting trial,  but  because,  owing  to  bis  want 
of  education  and  ignorance,  he  did  not 
understand  or  comprehend  the  natnre  or 
effect  ol  said  evidence,  and  because  he  did 
not  know  that  it  would  have  any  effector 
weight  on  tbe  trial  In  tbe  superior  court. 

IJoyU  Cleveland, ./.  H.  Tamer,  and  £ry- 
an  <£  Dicken,  for  plaintiff  In  eiTor.  Lia- 
mett  Womack,  Sol.  Qen.,  tor  the  State. 

Judgment  affirmed. 


Woods  et  aJ,  v.  Woods  et  al. 
(j&Fupmne  Court  of  OeoFffto.    July  18, 1891.) 
Deei>— Dbfbasiblb  Fes. 
A  convey&nce  to  a  trustee  by  a  hasband 
forever  in  fee-simple  for  the  use  of  his  wife  and 
her  children  by  him,  bom  and  to  be  bom,  with 
a  condition  in  the  Tiobendum  tliat,  If  he  should 
survive  her,  the  whole  property  should  revert  to 
him  free  from  the  trust,  conveyed  to  the  tfustee  a 
fee  defeasible  upon  the  contiURency  specified; 
and,  on  tbe  happening  of  that  contTngency,  the 
title  revested  in  the  husband,  and  thenceforth 
the  property  was  his  absolutely. 
0tlUatm»  hy  the  Cowrt.) 

Error  from  superior  court,  Henry  coun- 
ty; J.  S.  BoYNTON,  Judge. 

Petition  of  John  L.  G.  Woods,  Joshua 
A.  P.  Woods,  L.  C.  WoodH,  Jr.,  and  Geor- 
gia Miller  against  A.  H.  Woods  and  oth> 
ers  forthe  sale  of  lands, and  a  distribution 
of  tbe  proceeds  among  plaintiffs.  Defend- 
ants demurred,  and  from  an  order  sustain- 
ing the  demurrer  plidn  tiffs  bring  error. 
Affirmed. 

Tbe  nrror  assigned  is  the  ruling  of  the 
court  sustnlning  the  demurrer  to  plain- 
tiffs' petition.  The  petitioners  were  John 
L.  G.,  Joshua  A.  P.,  and  L.  C.  Woods,  Jr., 
and  Georgia  Miller,  formerly  Woods.  They 
chlleged  that  they  were  the  children  and 
heirs  of  William  Woods,  deceased,  and  his 
wife,  Martha  C.  Woods,  L.  C.  Woods,  Jr., 
being  the  only  child  of  L.  C.  Woods.  Sr.,  a 
son  of  William  and  Martha  C.  Woods; 
that,  before  the  marriage  of  William  and 
Martha  C,  William  had  no  property,  and 
all  the  property  the  two  had  was  brought 
Into  the  coverture  by  their  mother;  that 
on  September  2, 1847.  their  father,  William, 
made  to  one  Harvey,  as  trustee,  a  deed  In 


trust  for  their  mother,  Martha  C,  the 

child  she  then  had,  petitioner  John  L.  G., 
and  the  children  she  might  thereafter  have 
by  said  William,  to  all  tbe  property  be 
then  owned,  consisting  of  houses  and  lots, 
notes,  etc.,  providing  that  It  should  be 
free  from  bis  debts,  liabilities,  etc.,  and 
that  tbe  rents,  interest,  and  profits  there- 
of should  be  applied  by  the  trustee  to  tbe 
maintenance,  support,  and  education  of 
Martua  0.  and  the  children,  without  using 
any  of  tbe  corpus;  that  the  trustee  man- 
aged tbe  property  as  required  by  the  dpod 
until  he  was  relieved  of  the  trusteeship, 
and  William  Woods  was  himself  appointed 
trustee  In  1834;  that  the  property  men- 
tioned In  the  deed  was  disposed  of,  and  by 
William  Woods  Invested  in  other  proper- 
ty, (describing  it,)  which  was  afterwards 
sold  by  him,  and  the  proceeds  finally  in- 
vested In  other  property  owned  and  con- 
trolled by  him  long  before  and  at  the  time 
of  hiB  death  ;  that  he  died  in  March,  18S8, 
leaving  property,  describing  It,  Into  which 
the  trust  hinds  were  put;  that  Martha  G. 
Woods  died  In  1861,  and  William  married  a 
second  time,  having  by  tbe  second  mar- 
riage three  children,  who  are  of  age  and 
living;  that  William  was  caused  to  make 
a  will,  by  which  he  gave  to  his  second  wife 
and  bis  children  by  her  all  of  the  property, 
except  100  acres.  Tbey  prayed  that  tbuy 
might  have  a  Judgment  or  decree  for  the 
property,  or  that  It  mlffht  be  sold,  and 
the  proceeds  paid  over  to  them,  or  that  at 
least  four-fifths  of  the  property  or  Its  pro- 
ceeds might  be  so  paid  over  to  them,  ac- 
cording to  their  several  shares  as  they 
might  appear  entitled,  with  the  rents,  is- 
sues, and  profits  thereof;  and  they  also 
prayed  for  eubpcena  to  the  widow  and  her 
children.  A  copy  of  tbe  deed  was  attached 
to  tbe  petition.  By  it  WlUlHm  Woods  con- 
veyed to  Harvey, in  trust  for  Mrs.  Martha 
0.  Woods,  tbe  child  she  tbeu  had,  and  aocb 
other  children  as  she  might  thereafter 
have  by  the  grantor,  free  from  tbe  control 
or  disposition  of  tlie  grantor,  or  any  fut- 
ure husband  she  might  have,  except  aa 
afterwards  provided  In  the  deed,  a  num- 
ber of  pieces  of  realty  and  certain  promis- 
sory notes.  The  deed  further  provided 
that  tbe  property  should  be  held  in  trust 
free  from  tbe  debts,  liabilities,  and  control 
of  William  Woods;  that  the  trustee  was 
authotlzed  to  rent  the  realty,  and  collect 
the  notes,  and  Invest  the  proceeds,  and  to 
maite  sale  ot  all  or  any  of  tbe  pieces  (Mt 
realty  with  tbe  consent  of  Martha  C.aa 
he  might  deem  most  advantageoaa  to  her 
and  her  children,  reinvest  tbe  proceeds  In 
other  property,  and,  without  using  any 
part  of  the  corpus,  apply  the  income  ot  the 
property  to  the  support  and  maintenance 
ot  MrH.  Woods  and  her  child  or  children, 
and  for  the  eduf'ation  of  the  child  or  cbfl- 
dren,  all  sums  above  an  amount  sufficient 
for  such  purpose  arising  from  the  Incume 
to  be  paid  over  to  William  Woods.  Bat  It 
was  provided  In  the  deed  that.  In  the 
event  arthaC.  should  die  leaving  Will- 
iam Woods  surviving  her,  then  all  the 
property  conveyed  should  revert  back  to 
William  Woods,  In  as  lull  and  ample  a 
manner  as  if  the  deed  had  not  been  exeeot- 
ed,  etc.  There  waa  also  attached  to  tbe 
petition  a  copy  of  tbe  decree  changing  the 
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truBteeahip,  and  of  the  will  of  WIIIlaiD 
WooOb.  The  demurrer  was  apon  the 
ffi-ounds  that  the  deed  provided  that,  it 
Martha  C.  Woods  sboald  die  leavlns  Will- 
lam  Woods  surviving  her,  then  all  the 
property  Hhould  revert  back  to  WlHIam 
Woods,  anil,  the  petition  showing  that 
Martha  C.  did  die  leaving  William  Woods 
surviving  lier,  the  property,  and  all  Inter- 
est aud  title  therein,  reverted  to  him,  aud 
became  bis  Individaal  property,  as  though 
the  deed  had  never  been  executed:  that 
the  action  was  improperly  brought,  Id 
that  sabpcena  was  prayed  for  and  at- 
tached when  It  should  have  been  process; 
and  that  there  was  no  law  or  equity  in 
the  cauBe  of  action. 

Bryan  A  Dicken,  XoT  plaintiffs  in  error. 
Payae  A  Tye  and  E.  J.  .Rejif'aD.fordetendp 
ants  la  error. 

Judgment  affirmed. 


Lrwis  et  at.  v.  Cleoo. 

(Supreme  Court  €(f  Georgia,  jraly8,18BL) 

Bill  or  Bxobptioxs— Coxtbhts— ^AHBCBin  on 
Appbal. 

1.  It  la  not  the  office  of  the  bill  of  exceptions 
to  verltymd  bring  un  a  transcript  of  the  record. 
The  transcript  i>  to  oe  certified  and  sent  np  by 

the  cterk.  The  bill  of  exceptions  Btumid  oeal 
with  the  record  no  further  than  to  apedly  auch 
parta  thereof  aa  are  material. 

2.  Attboaicb  the  bill  of  exceptions  sets  out 
what  purport  to  be  copies  of  the  various  parts  of 
the  record,  and  the  ]ud^e  certifies  in  the  usual 
form,  this  doeti  not  verify  the  record,  or  dispense 
with  a  certified  transcript  by  the  clerk,  the  ]ud^ 
not  certifying  tbat  no  transcript  is  necessary. 

8.  Where  no  transcript  is  seat  upbytheclerk, 
and  no  steps  are  taken  by  plaintiff  in  error  to 
cause  this  to  be  done  on  the  call  of  the  case  for 
argument  or  before,  the  writ  of  error  will  be 
dismissed. 
(Syilatnu  by  the  Court.) 

Error  from  snperior  court,  Schley  conn- 
t3* ;  Allen  Fobt,  Judge. 

A  mortgage  execution  In  favor  of  John 
F.  Lewis  &  Son  against  T.  B.  Clegg  was 
levied  upon  two  mules  and  a  mare,  to 
which  a  claim  was  Interposed  by  T.  B. 
Clegg  as  the  head  of  a  rumlly,  alleging 
that  the  property  had  been  duly  net  apart 
to  the  family  as  a  homestead  exemption 
by  the  ordinary.  At  the  trial,  before  Join- 
ing iHuue,  counsel  for  the  claimant  moved 
to  dlBmiss  the  levy,  because  there  were  no 
legal  parties  plaintiff  to  the  proceeding; 
thei-e  being  no  such  firm  In  existence  as 
John  F.  Lewis  &  Son,  said  John  F.  Lew- 
is being  dead  before  the  giving  of  the  note 
and  mortgage  upon  which  the  execution 
was  founded.  Counsel  for  theplalntlff  ad- 
mitted that  John  F.  Lewis  was  dead  be- 
fore the  note  and  mortgage  were  given, 
and  moved  to  amend  the  foreclosure  pro- 
ceedings by  striking  the  name  of  John  F. 
Lewis  &  Son,  and  Inserting  the  name  of 
E.  B.  Lewis,  the  sole  member  of  the  firm 
ol  John  F.  Lewis  &Son.  The  motion  to 
amend  was  overruled,  and  tlie  motion  to 
dismiss  the  levy  was  sustained,  and  upon 
each  ruling  the  plaintiff  aaslgns  error. 
The  bill  ol  exceptifmB  shows  that  the  note 
to  secure  which  the  m<irtgage  was  given, 
was  payable  to  "John  F.  Lewis  &  Son  or 
bearer."  while  tlie  mortgage  was  made  to 
"John  F.  Lewla  4t  Son,  their  assigns.** 
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The  foreclosnre  was  by  affidavit  of  the  at- 
torney tor  "John  F.  Lewis  &  Son,  a  firm 
composed  of  £.  B.  Lewis,"  doing  business 
ander  the  firm  name  ol  "John  F.  liewls  ft 
Son."  The  above  appears  from  copies  of 
the  papers  onstltatlng  the  record,  set 
out  in  full  In  the  bill  of  exceptions.  There 
Is  no  speclflcatioQ  of  the  part  or  parts  of 
the  record  material.  The  Judge's  certifi- 
cate is  In  the  prescribed  form,  except  that 
It  directs  the  clerk  "  to  make  out  a  com- 

?lete  of  such  parta  of  the  record,"  etc 
here  Is  no  transcript  of  the  record  ac- 
companying the  bill  of  exceptions. 

J.  M.  Da  Free,  C.  R.  A/eCroiy,  and  flan* 
son  <£  Peep/e«,  for  plaintiffs  in  error.  W. 
H.  McCarry  and  E.  A.  Hawkiaa,  for  de- 
fendant in  error., 
W^rit  of  error  diemlssed. 

LtiupKiN  J.,  not  presiding. 


Eaktbt  t.  West. 
(Supreme  Court  €f  Georgia.   July  18, 1891.) 

BXHODTIOH  —  FbOFBBTT  SOBf  EOT  TO  —  EQDIUHU 

INTBRKST  IK  Lum^KVIDBMOB— ASMUSIOHS. 

1.  Land  held  by  a  eon  for  less  than  seven 
years  under  a  parol  gift  from  his  father  Is  not 
sablect  to  neoutionin  favor  of  the  sou's  creditor 
against  the  olaim  of  the  father,  though  the  son 
may  have  erected  valuable  improvements  on  the 
fEiltb  of  the  gift  The  legal  title  remaining  In 
the  father,  and  the  son's  remedy  being  by  a  suit 
for  specific  performance  of  the  voluntary  agree- 
ment, his  craditoT  must  resort  to  a  like  remedy. 

3.  Admissions  against  one's  title  to  land,  and 
in  favor  of  the  title  of  a  third  person,  will  be  no 
estoppel  In  behalf  of  one  to  whom  they  were  not 
made,  and  who  has  merely  heard  of  tnem,  It  not 
appearing  that  they  were  made  for  the  purpose 
of  being  acted  upon,  or  with  any  design  or  inten- 
tion that  the?  should  be  acted  upon. 

8.  Though  evldenoe  be  improperly  rejected,  U 
the  verdict  la  correct,  and  the  excluded  evldenoe 
could  not  properly  have  changed  It,  the  error  la 
immaterial. 
{SyUahus  by  the  Court.) 

Error  from  superior  court,  Fayette  coun- 
ty: S.  W.  Harris,  Judge. 

Action  by  W.  H.  West  against  M.  P. 
Harvey.  Judgment  for  plaintiff.  Defend- 
ant brings  error.  Affirmed. 

Je.  T.  Dorsey  and  Roan  <fi  Ooliffbtly,  for 
plaintiff  In  error.  Tbomaa  W.  L&tbum, 
lor  defendant  in  error. 

Blecklbt,  O.  J.  1.  In  Qeorgla,  title  to 
land  is  not  acquired  or  lost  by  parol,  but 
passes  from  one  person  to  another  by 
writing.  This  is  the  general  rule,  but  to 
this  rule  there  are  some  exceptions.  One 
exception  Is,  aftera  child  is  allowed  to  hold 
a  father's  land  under  certain  conditions 
for  seven  years,  the  law  conclusively  pre- 
sumes a  gift.  Code,  $  3664.  And  a  child, 
or  any  other  donee  within  the  range  of  a 
meritorious  consideration,  may  compel 
the  specific  performance  of  a  voluntary 
agreement  it  possession  has  been  given 
undwthe  agreement,  and  the  donee  baa 
made  ralaable  improvements  upon  the 
faith  thereof.  Code,  §  8189.  A  parol  gift 
of  land  not  yet  rendered  complete  by  lapse 
of  time,  under  the  first  of  these  citations, 
nor  established  by  a  decree  or  Judgment 
for  specific  performance,  under  the  second, 
ia  Inchoate,  and  therefore  nut  sufBctent  to 
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divest  the  donor  of  ownership,  and  clothe 
the  donee  with  title.  Huffhes  v.  Clark,  67 
Ga.  19;  Howell  t.  Ellaberry,  79  Oa.  475,6 
8.  £.  Rep.  96;  Huffhes  v.  Berrien,  70  Ga. 
278.  If  the  donee  1b  not  In  a  condition, 
without  flrat  enforcing  epeclflc  perform- 
ance, to  assert  and  vindicate  bis  right  as 
against  the  claim  ot  the  dunor,  neither  la 
the  donee's  creditor  In  such  condition. 
The  creditor  may  be  treated  as  In  a  sltna' 
tlun  as  good  aathat  ot  fala  debtor.but  not 
In  a  better.  If  the  latter  wonld  have  to 
establish  his  inchoate  title  by  salt  for  spe- 
cific performance,  It  wonld  be  Inconsistent 
not  tureiinire  the  former  to  resort  toa  like 
proceeding.  In  this  case  the  legal  title 
was  in  the  claimant,  the  father  ot  the  de- 
fendant in  execution,  at  the  time  of  the 
levy  and  at  the  time  the  claim  case  was 
tried.  That  fact  was  decialve  of  the  con- 
troversy. Talcing  aa  true  all  the  evidence 
favorable  to  the  plaintiff.  Including  that 
which  the  court  rejected,  nothing  beyond 
a  parol  gift,  followed  by  possession  and 
the  making  of  valuable  Impruvementa, 
was  established ;  and  the  possession 
Bhown  was  for  a  much  ahorterperlod  than 
seven  yeara. 

2,  It  Is  Insisted  that  the  father  was  es- 
topped from  asserting  hts  title  against 
the  plaintiff  in  execution,  because  the 
plaintiff  gave  credit  to  the  son  while  the 
son  waa  in  possession  of  the  land  now  un- 
der levy,  and  because  the  lather  admitted 
before  the  credit  was  given  that  the  land 
was  not  his  property,  but  belonged  to  the 
son.  But  the  admlsaione  relied  upon  were 
not  made  to  the  plaintiff,  nor  were  they 
made,  so  far  as  appears,  for  the  purpose 
ot  having  them  acted  upon  by  him  or  any 
other  person,  or  with  any  design  or  Inten- 
tion that  they  should  be  used  as  a  baele 
of  credit  to  the  son,  or  to  Influence  any 
one  to  extend  such  credit.  If  the  plalntitr, 
by  reason  of  hearing  ot  the  admissions 
from  one  or  more  persons  to  whom  they 
were  made,  was  induced  to  give  the  son 
credit,  he  volunteered  to  act  upon  some- 
thing which  was  not  addressed  to  blm ; 
and  there  is  no  evidence  that  any  of  the 
admissions  were  communicated  to  him  by 
the  order  or  direction,  or  even  the  permis- 
sion, of  tlie  speaker.  Surely,  mere  loose 
talk  Id  the  neigh  borbood.  uttered  when 
no  particular  transaction  Is  In  progress  or 
In  contemplation,  cannot  bo  seized  upon 
by  dealers  eager  for  trade  who  happen  to 
hear  of  it,  and  be  made  a  basis  for  ex- 
tending credit  to  th^r  customers,  and  af- 
terwards for  enforcing  coliectinne  oat  of 
property  to  which  their  customers  have 
no  title.  This  would  be  a  very  dangerona 
and  pernicious  extension  of  the  law  of  es- 
toppel. The  admissions  evidently  related 
to  the  parol  gift.  They  were  evidence  for 
what  they  were  worth  as  admissions,  hut 
they  certainly  did  not  come  with  the  Irre- 
sistible force  of  an  estoppel.  This  beiug 
so.  It  was  immaterial  whether  the  plain- 
tlir  bad  heard  ot  them  or  not,  or  whether, 
alter  taking  them  at  second  hand,  be  act 
ed  upon  them  In  extending  credit. 

8.  Some  of  the  rejected  evidence  may 
have  been  admissible,  but,  treating  It  as 
admitted,  the  verdlctmust  have  been  as  it 
was ;  that  Is,  In  favor  of  the  claimant.  It 
was  correct,  and  the  exclnded  eridenee 
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could  not  have  changed  It  without  Illegal- 
ly sacrificing  the  substantial  merits  o<  the 
case.  In  none  of  the  grounds  ot  the  mo- 
tion is  there  any  cause  for  a  new  trial  It 
is  needless  to  discuss  them  severally. 
Judgment  affirmed. 


Small  v.  Oboroia.  S.  &  F.  R.  Co. 
{Su/pnme  Court  of  Georgia.  July  18, 189L} 

EUIHBNT  DOHAIM— FaBTIBB— TB0BTBBS. 

1.  Id  oondemnatiOQ  prooeedlags  to  subject 
tmst  property  to  public  use  In  the  exercise  of 
the  right  of  emineiit  domain,  the  troBtoe  ia  the 
proper  party  to  represent  the  tmst-estMe^  and  It 
Is  not  neoessary  that  the  beneflclariaa  should  be 
parties  to  the  proceeding. 

3.  Under  the  charter  of  the  Q.,  &  &  F.  R. 
Co.  and  the  ameodments  thereto,  laclDdinf  the 
sot  of  1888.  tho  cfHopany  may  condemn  prTvata 
pn^er^  in  the  city  of  Macoo  for  ieipat  gronnda 
ana  other  necesaary  terminal  &cilitlea. 

8.  There  was  no  error  oommltted  by  the  ooort 
on  tbe  trial,  and  the  verdiot  was  wairanted  by 
the  evidence,  under  the  law. 
{Syllalnu  by  the  Court-) 

Error  from  superior  court,  Bibb  coanty; 
A.  L.  MiLLEK,  Judge. 

R.  W.  P&tteraou  and  B.  Hodgea,  tor 
plaintiff  in  error.  Depaa  A  Bartlett  and 
GaattOt  Guerry  &  Mall,  (or  drfendant  In 
error. 

Judgment  affirmed. 


Ex  parte  Galboun,  Ordinary.  . 
(Supreme  Court  of  Oeorgia.    July  IB,  189L.) 

ESTABLISHHBIIT  OT  LoST  RbCORDB  —  ProduCTIOK 

or  Pkivatb  Papbks. 
A  witness  cannot,  under  Act  Oct.  22,  1887, 
be  compelled,  by  a  subpcena  duces  tecum,  to  maJce 
disooTery  of  the  contents  of  lost  public  records  in 
a  proceeaing  to  eatabtlsh  a  copy  of  such  reocntU, 
where  the  pleadiDga  for  the  purpose  do  not  al- 
lege or  set  oat  anything  whatever  aa  the  spectfio 
oontents  to  be  proved.  The  production  of  books 
and  writings  which  are  the  private  property  of 
the  witness  will  not  be  compelled  for  the  infor- 
mation of  the  public,  where  suoh  Information  ia 
valuable,  and  where  Its  disclosure  is  not  sooght 
as  testimony  for  the  proof  of  any  alleged  fact, 
but  as  a  substitute  in  the  first  instance  for  the 
allegatiOD  of  facts  unkaowo,  or  not  known  salD- 
oiently  to  enable  the  plaintiff  to  set  them  forth 
oonformahly  to  general  laws  applicable  to  plead- 
ing. 

(Si/Uobtu  by  Ae  Court) 

Error  from  superior  court,  Folton  eonn- 
ty;  Marshall  J.  Ulareb.  Judge. 

Hatt  A  Hammondy  lor  plalntift  In  error. 
Abbott  a  Smith,  for  defendant  In  error. 

Blbcklby,  G.  J.  Eacta  county  Is  the 
owner  of  tbe  public  records  appertaining 
to  tbe  several  courts  thereof,  and,  upon 
the  loss  or  destruction  of  any  book  ot  that 
description,  the  county  owning  It  wonld 
have,  as  such  owner,  a  right,  irrespective 
of  the  act  of  1887,  to  have  a  copy  of  tbe 
same  established  If  the  regnlsite  service 
could  be  effected  on  all  parties  intereated. 
The  act  of  1887  takes  tbe  right  for  grant- 
ed, and  attempts  to  provide  machinery 
tor  exercising  It.  It  aottaoriKs  the  ordi- 
nary to  proceed  by  petition  in  tbe  superior 
court,  which  petition  must  set  forth  tbe 
tact  of  stealing,  loss,  or  destruction,  spec 
Ify  the  book  as  near  as  may  be,  and  pray 
for  the  establlsbment  tfasreol.  Vp<m  tbe 
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hearing  of  Che  petition,  tbe  court  may,  In 
Its  dlBcretion,  grant  or  deoy  It.  as  the 
public  Interent  may  require.  Incaaetlie 
petition  la  Kranted,  the  court  la  to  puaa  an 
order  eAtabllshlnK  a  copy,  or  aubstantlal 
copy,  as  near  as  may  be ;  and,  after  ita  es- 
tablliihnient,  this  copy  la  to  bein  all  re- 
spects evidence,  Juat  av  the  original  would 
hare  been.  The  provletonB  tor  taklos 
evidence  In  aid  of  tbe  petition,  and  report- 
ing thereon,  are  contained  In  the  fourth 
section  of  the  act,  which  reads  as  follows: 
"It  aball  be  lawtal  tor  said  court,  or  the 
Jailice  thereof ,  In  Tacatlon,  in  all  cases 
where  he  shall  deem  It  proper  and  necea- 
88 ry  so  to  do,  to  appoint  an  auditor 
whose  duty  it  shall  be  to  hear  evidence, 
and  who  shall  have  power  to  summon 
witnesses  and  compel  the  production  of 
books  and  papers,  under  .such  rules  and 
regulations  as  are  now  practiced  In  courts 
of  law  in  this  state;  and  be  snail  make 
his  report  to  tbe  court  of  such  copies  of 
such  lost,  stolen,  mutilated,  or  destroyed 
cop*eB;  and  sncb  report,  wben  filed,  shall 
be  acted  on  by  the  court,  and  made  the 
Jadgment,  unless  objection  be  filed  to  the 
same,  or  some  part  thereof,  as  being  In- 
correct, which  objection,  II  any,  shall  be 
beard  and  determined  by  the  court  with- 
out the  Intervention  of  a  Jury.'*  Acts  1887, 
pp.  112, 113. 

It  will  be  observed  that  the  power  to 
compel  the  production  of  hooks  and  pa- 
pern  conferred  upon  the  auditor  Is  to  be 
exercised,  not  according  to  any  novel  or 
arbitrary  method  of  procedure,  but  "un- 
der such  rules  and  regulations  as  are  now 
*  practiced  in  courts  of  law  in  this  state.** 
Tbe  prescribed  standard  to  which  the 
auditor  must  conform  Is  thf*  practice  of 
the  courts.  What  a  court  of  law  could  do 
without  deviating  from  the  rules  and 
regulations  which  govern  and  control  its 
practice  the  auditor  can  do.  The  auditor 
moat  guide  bis  conduct  by  the  rules  and 
regulations  applicable  to  courts.  Where 
the  personealled  upon  isnot  aparty  to  the 
cauae,  he  can  be  reached  by  a  aubpceott 
duces  tecam.  Code,  5  3514.  The  subpoena, 
after  due  service,  must  be  compiled  with, 
or  certain  acts  must  be  done  by  the  wlt- 
neaa  in  lieu  of  Uteralcompliance,  or  a  suffl- 
clent  excuse  for  non-compliance  must  be 
rendered ;  otherwise  an  attachment  will 
issue  on  motion,  and  a  flue  be  Imposed  for 
the  default.  Id.  §  8515.  The  letter  of  the 
statute  seems  to  contemplate  that  the 
time  for  rendering  excuses  Is  alter  attach- 
ment has  issued,  but  no  doubt  this  exten- 
sion of  the  time  Is  Intended  as  an  indul- 
gence to  the  witness.  Where  he  i^  not 
wholly  disobedient,  but  upi>ears  as  the 
writ  of  subpoena  commanded  him  to  do, 
there  can  be  no  reason  why  bis  excuse 
for  not  producing  the  books  or  docu- 
ments called  lor  should  not  be  heard  at 
once  if  the  court  is  ready  und  willing  to 
hear  hlin.  When  he  is  already  present,  no 
attachment  ts  needed  to  bring  him  Into 
court;  and  if  bis  excuse,  on  hearing  the 
same,  should  prove  to  be  good,  It  would 
aeicessarlly  show  that  he  ought  not  to  be 
dealt  with  by  attachment  or  otherwise. 
What  shall  constitute  a  sufflctent  excnse 
the  statute  makes  no  attempt  to  specify 
or  define.  It  leaves  each  case  to  be  deter- 


mined on  Its  own  facts.  All  It  says  on  the 
subject  is  that  the  ^'xcuse  is  "  to  be  Judged 
of  by  the  court."  Whatsoever  the  court, 
In  tiie  exercise  of  a  sound  discretion, 
ought  to  deem  satisfactory,  should  be  rec- 
ognised and  accepted  as  sufficient.  The 
excuse  rendered  to  tbe  auditor  in  the  pres- 
ent instance  was  at  bottom  a  claim  of 
privilege.  It  challenged  the  power  of  the 
auditor.  What  it  was  in  detail  may  be 
seen  by  consulting  the  official  report. 
Resolved  into  Its  legal  essence.  It  was 
that,  consistently  with  the  rules  and  reg- 
ulations observed  by  the  courts  nf  law  of 
this  state,  the  witness  conld  not  be  com- 
pelled to  make  discovery  by  sabpcena 
duces  tecam.  So  far  as  appears,  there 
had  been  no  other  writ  or  process  Issued 
in  the  case.  There  was  no  party  defend- 
ant to  the  petition.  The  suit  was  ex 
parte.  It  might  be  considered  a  proceed- 
ing ia  rem,  the  res  being  books  which  bad 
not  been  seised,  and  could  not  be  seised, 
becunse  they  were  stolen,  lost,  or  de- 
stroyed. Tlie  wboleoblectof  tbe  suit  was 
to  generate  other  books  to  supply  their 
place,  and  stand  Id  their  stead  as  a  part 
ol  the  public  records.  Nothing  whatever 
was  alleged  in  the  petition  as  to  the  spe- 
cific contents  of  tbe  books,  or  any  of  them, 
the  different  volumes  being  described  sim- 
ply In  terms  like  the  following:  "Deed- 
Book  B,  covering  a  period  of  time  from 
about  June  6, 1855,  to  about  January  10, 
1856;  Mortgage  Book  E,  covering  a  peri- 
od of  time  from  about  February  18,  1874, 
to  about  May  8,  1876."  Thecontents  of 
the  books  were,  doubtless,  unknown  to 
the  petitioner,  and  most  probably  he 
could  not  ascertain  them  with  any  degree 
of  fullness  or  accuracy  by  mere  inquiry, 
or  by  any  means  In  his  power,  personally 
or  ofll(dally,  to  command.  He  needed 
compulsory  dlttcorery  from  one  or  more 
persons  who  had  or  could  furnish  the  In- 
formatiou.  But,  according  to  the  meth- 
ods of  procedure  known  to  courts  of  Jus- 
tice. In  order  for  a  plaintlEf  to  obtain  dis- 
covery, either  to  enable  him  to  plead,  or 
1^  assist  him  In  establishing  the  truth  of 
what  he  has  pleaded,  he  must  make  tbe 
person  from  whom  the  discovery  is  to 
come  a  party  to  the  cause.  He  must  sue 
that  person  for  something,  and  ask  for 
discovery  as  au  incident,  or  sue  for  discov- 
ery atone.  And  a  suit  ta  personam  re- 
quires process  and  service  thereof  on  the 
defendant.  A  sabpmDA  duces  tecum  is  not 
process  by  which  to  inaugurate  a  suit,  or 
by  which  to  connect  a  new  party  with  a 
pending  suit.  Such  use  of  It  is  unheard  of 
in  the  practice  and  procedure  of  courts. 
Nor,  under  onr  Code,  does  that  kind  of 
subpoena  ever  issue  to  any  one  who  is  a 
party  to  the  cause,  the  mode  of  compel- 
ling the  production  of  books  and  papers 
when  they  are  in  the  power  or  possession 
of  a  party  being  by  the  service  of  written 
notice.  Code,  §  3508.  A  subpwra  duces 
tecum  is  not  mentioned  by  the  act  of  18S7, 
and,  of  course,  that  act  cannot  be  Invoked 
to  render  It  available  for  any  purpose 
which  it  would  not  subserve  under  tlie 
prior  law.  Most  certainly  there  was  no 
warrant  in  the  prior  law  fur  using  It  as  a 
means  to  compel  discovery  of  the  con- 
teuta  of  books  or  documents,  with  a  view 
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to  establlBh  coplen  of  them  to  etand  Id 
Ilea  of  the  ori^iDals.  It  could  be  uaed  to 
bring  in  evidence  to  show  that  an  alleged 
copy  was  a  true  copy ;  that  1b,  It  could  be 
UBed  to  obtain  evidence  as  coiitradlatln- 
gnlshed  from  dltcovery.  To  verily  what 
Is  alleged  U  a  leelHrnate  use  of  the  sab- 
poena,  but,  without  anything  (or  veriflra- 
tion  being  alleged,  to  employ  it  Tor  ascer- 
taining what  is  to  be  verified,  and  at  the 
same  time  for  verifying  the  matter  thua 
discovered.  Is  giving  it  a  double  opera- 
tion, the  first  halt  of  wblch  is  illegitimate. 
The  difference  Is  that  between  making  a 
Btatemeut  and  then  fishing  with  thesub- 
pcena  for  proof  ut  It,  and  ftebing  In  silence 
for  proof,  treating  the  proof  Itself  aa  sup- 
plying  the  statement  tn  be  established. 
Should  It  be  said,  in  reply,  that  If  the  con- 
tentu  of  the  lost  books  were  already 
known,  so  that  they  could  be  alleged,  there 
inigbt  be  no  use  for  the  evidence  now 
Bonght,  the  answer  la  that  there  would 
BtUl  be  All  the  use  for  It  which  can  he  con- 
Bldered  In  dealing  witb  It  under  a  nub- 
pwaa  daces  tecum.  It  would  contribute 
none  the  less  towards  proving  the  con- 
tents of  the  books,  ami,  in  order  to  eataU- 
lleh  a  copy  of  them,  tlielr  contents,  after 
being  alleged,  would  have  to  be  proved. 
The  evidence  might  t>e  less  material  or  la- 
dispensable  If  the  contents  of  the  books 
were  otherwise  known  sufficiently  to  ena- 
ble the  petitioner  to  allege  them  specifical- 
ly beforehand,  but  the  use  or  availability 
of  a  Bubpcena.  dvoea  tecum  does  not  de- 
pend in  any  degree  upon  the  scarcity  or 
abundance  of  the  means  of  proof  which 
may  happen  to  be  accessible.  The  rule 
Is  the  same  whether  the  evidence  called  for 
by  the  ftobpoena  Ib  all  that  Ib  within 
reach,  or  only  a  small  part  of  It.  To  pre- 
Tent  misconception,  It  may  be  well  to 
observe  that  it  Is  not  meant  to  intimate 
that  it  would  be  necessary  that  the  con- 
tents should  be  proved  to  be  exactly,  or 
even  substantially,  as  at  first  alleged. 
No  doubt  the  copy  offered  to  be  estab- 
lished could  be  varied  by  amendment,  un- 
der the  general  law  applicable  to  plead- 
ings, as  might  be  needfnl  to  make  It  con- 
form ultimately  to  the  evidence.  What 
we  decide  Is  that  something  must  be  pre- 
sented in  the  petition,  or  annexed  to  It, 
wblch  Is  claimed  to  be  a  copy.  In  sub- 
stance, of  the  lost  volume  or  document. 
This  la  the  acheme  of  the  general  law  of 
the  state  applicable  to  the  establiahment 
of  wrltlngB  which  have  been  lost  or  de- 
Btroyed.  Code,  §§8982-3985.  In  proceedings 
between  party  and  party,  to  establish  a 
copy  of  d  lost  deed  or  other  document,  no 
court,  we  suppose,  would  think  of  compel- 
ling the  production  of  evidence  without 
seeing  something  in  the  petition,  taken  as 
a  whole,  (Incladlng,  of  course,  the  exhib- 
its,) to  which  the  evidence  wanted  could 
be  applied,  and  which  that  evidence  would 
or  might  prove  true,  or,  at  leant,  tend  to 
prove  true.  A  petition  stating  that  a 
particular  deed,  of  a  given  kind  and  date, 
was  lost  or  destroyed,  but  wholly  silent 
as  to  the  contents,  would  not  serve  as  a 
basis  fur  coercing  the  production  of  evi- 
dence to  verify  Its  contents,  and  enable  the 
sonrt  to  formulate  by  the  evidence  a  copy 
otthelDBtrament.  True  It  Is  thatgnier- 


ally,  in  such  a  case,  the  court  mlfl^t  treat 
the  deficiency  in  the  pleading  as  waived 
unless  it  wns  insisted  upon  by  the  defend- 
ant; but  the  present  case  was  ex  parte, 
anrl  had  no  defendant  to  speak  on  the 
nubject.   Bneidea,  in  any  case,  the  wltneee 
ought  to  be  heard  in  behalf  of  hto  own  In- 
terest when  It  appeara  that  be  Is  actuated 
by  a  boita  Sde  regard  lor  that  iutereat. 
and  Isnotinflnenced  by  contumacy  orraere 
caprice.    Here  the  witness  urged  the  in- 
terest of  the  corporation  of  which  be  was 
the  proper  representative,  a  private  cor- 
poration of  which  be  was  official  secreta- 
ry, and  of  whose  books  he  was  the  custo- 
diaji.  The  BObpcsna  was  aadresand  to 
bim  as  secretary  and  treasurer;  and  the 
books  called  for  were  described  therein  as 
"all  the  abstract-books  of  the  Land  Title 
Warranty  &  Hafe  Deposit  Company.  In 
which  appear  the  abstracts  of  the  follow- 
ing lost  records  of  said  county,  to-wlt: 
Deed-Booka,  B,  P,  and  H,  and  Mortgage 
Book  £,  of  the  superior  court  of  Fulton 
county.  *  These  abBtract-bookB  called  for 
by  the  subpoena  came  Into  exiatjmiee  as 
the  result  of  private  enterprise  and  labor, 
and  were  afterwards  purchased  by  this 
private  corporation  at  great  expense. 
They  are  Its  private  property,  and  are 
used  by  It  in  the  conduct  of  Its  corporate 
business.    They  have  never  beeu  pub* 
llshed.  Their  contents  are  kept  secret,  ex- 
cept as  disclosed,  piecemeal,  in  furnishing 
to  applicants  therefor  abstracts  of  title 
relating  to  si>ecified  parcels  of  real  estate; 
and  the  turnitihlngof  such  abstracts  la  car- 
ried on  as  a  business  for  pay  and  profit. 
The  value  of  the  books  consists  mainly  in* 
the  secrecy  of  their  contents.-  Were  the 
information  which  they  afford  rendered 
acceBBlble  to  the  public  by  other  means, 
the  demand  for  It  through  the  one  source 
now  aTallable  would  be  dImlulHhed,  if  not 
destroyed.   The  monopoly  enjoyed  by  a 
closely  sealed  intelligence  offlee  would  be 
broken,  and  the  losoes  Inflicted  by  free 
competition  would  be  instantly  felt  In 
the   exchequer   of    the  establishment. 
There  can  be  no  doubt  that  the  corpora- 
tion has  a  vital  Interest  In  maintaining 
the  secrecy  of  these  books  as  a  repository 
of  valuable  Intorraatton.   And  certainly 
its  secretary  is  under  a  duty,  both  legal 
and  morel,  not  to  aid  In  killing  the  goose 
that  lays  the  golden  egg  If  he  can  help  It. 
His  claim  of  privilege  Is  therefore  as  meri- 
torious as  If  his  own  personal  interest 
were  Involved.   We  think  the  claim  pro- 
tects him,  and  that  the  auditor  ruled  cur* 
rectly  In  so  holding.   It  follows  that  the 
court  committed  noerrorln  Bustalnlng  the 
auditor's  report,  and  overruling  the  ex- 
ceptions thereto  which  were  on  file  in  be- 
baJt  of  the  ordinary.  Judgment  affirmed. 


BOBBRTBON  V.  STATB. 
(Supreme  Court  of  Oeorgia,   May  6,  LSSL) 

VoLumAST  Hanslaugbtsr — Etidbitgb  —  lionox 
roR  Nev  Tbul— RaviBW. 
1.  Defendant  and  deceased  met  after  work 
hours  to  Qght  in  accordance  with  an  agream«at 
made  earlier  in  the  day,  when  deoeaaed  liad 
dunned  defendant  for  money  and  oarsed  bim. 
The  wound  from  which  deceased  died  waa  a  cat 
in  the  bowels.  Besides  this,  he  receired  a  cnt 
In  tht  right  shoulder,  and  ime  tai  the  left  arm. 
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an  made  witb  a  kntf e.  CefeDdant  received  aome 
bruises,  and  had  the  akin  on  his  head  torn  some- 
what, but  was  not  aeverely  injured.  There  was 
no  witness  at  the  commenoement  of  the  fight, 
which  started  behind  a  shed.  The  eridence  for 
ttie  state  was  that  when  first  seen  deceased  was 
running  with  nothing  In  his  hands,  and  defend- 
ant was  rmuiing  after  him  with  a  knife  In  his 
hand:  that  when  ctefoidMit  overtook  deoeaaefl 
the  latter  picked  ap  a  stone,  and  threw  it  at  de- 
fendant: that  deceased  slipped  aod  fell,  and  de- 
fendant  jumped  on  blm  and  cot  him.  Defendant 
testified  that  when  they  met  for  the  light  deceased 
hit  him  on  the  head  with  a  plow-point,  and  be 
feU,  and  deceased  got  on  him,  and  he  then  cut 
deceased;  that  he  then  ran,  and  deceased  threat- 
ened to  knock  his  brains  out  If  he  made  another 
more;  that  deoeaaed  hit  him  on  the  shoulder 
with  a  rock,  knooking  him  down;  and  that  he 
then  cut  deceased  in  the  bowels,  as  the  latter 
reached  for  some  other  implement;  and  that  he 
then  got  up  and  ran  with  deceased  after  him. 
Held,  that  the  erldence  was  sufQcient  to  sus- 
tain a  verdict  of  rolnntary  manslaughter. 

2.  On  appeal  from  the  denial  of  a  motion  for 
a  new  trial,  the  aronnd  of  the  motion  that  the 
eoort  wred  in  admittiiw  oartein  erldenoe  cannot 
be  considered,  where  toe  motloo  does  not  set  oat 
what.  If  any.  objection  was  made  to  the  evidence 
when  iDtrodaced. 

Error  from  snperlor  conrt,  Oconee  eono- 
ty;  N.  L.  Hotchikb,  Judge. 

Lou  RobertBon  was  convicted  of  volun- 
tary manslaughter,  and  appeals.  Ai- 
flrmed. 

Tbe  folio wiDg  Is  the  official  report: 
Lon  Robertson  was  Indicted  for  the  mur- 
der of  John  Owens.  The  evidence  for  the 
Htate  tended  to  show  the  following:  Ow- 
ens was  killed  by  Robertson  In  November, 
1SS9.  About  the  hrst  of  that  year  they 
had  had''allttle  scrfmrnage,"  but  It  did 
not  appear  what  their  difBculty  was 
about.  On  theday  of  the  killing  John  had 
Kone  with  an  axe  op  to  a  wagon  where 
X.on  was,  bad  donned  him  for  money,  and 
coreed  him.  They  agreed  to  fight  after 
working  hours.  After  working  hours, 
end  about  dark.  John  sought  Lon,  loond 
him  behind  a  buggy-house,  and  thero  the 
fatal  difficulty  began  None  of  the  wit- 
nesses saw  what  occurred  there.  When 
tbey  were  Hrst  seen  after  the  enconoter 
there,  John  was  ronDlag,  and  Lon  after 
him.  John  had  nothing  In  his  hands,  but, 
according  to  one  witness,  Lon  was  run- 
ning after  John  with  a  knife,  and,  when 
Lon  overtook  John,  Johu  turned  around, 
and  threw  at  him  a  rock  which  John  had 
picked  up,  and  after  he  threw  the  rock 
John  had  a  pole;  but  this  witness  did  not 
■ee  Johs  strike  Lon,  and  did  not  see  him 
hit  Lon  with  a  plow-point.  When  Lon 
overtook  John  he  cut  John  In  the  shoul- 
der. John  slipped  up,  and  thenlion  lumped 
on  him.  It  was  after  the  quarrel,  ou  the 
day  of  the  ratal  difficulty,  when  L<m  got 
the  knife.  He  borrowed  It  Irom  another. 
Said  he  wanted  to  make  some  fiddle- 
screws,  and  went  and  sat  down,  and  was 
whittling.  Another  witness  testified  that 
be  did  not  see  Lon  do  anything  to  John ; 
that  John  was  running,  and  Lon  was  aft- 
er him:  that  they  ran  100  yards,  he  reck- 
oned ;  that  he  did  not  know  whether  John 
fell  down  or  not, — when  he  saw  them  they 
were  together,  and  Lon  was  on  top;  that 
LoD  hit  John  three  times  la  the  face  with 
his  fist,  at  that  time  having  his  knife  In 
hli  band;  tbat  John  was  b^ging  Lon  to 


get  off  of  him,  and  begged  witness  once  to 

take  him  off;  that  John  did  not  have  any- 
thing In  hiB  hands ;  thatshortly  before  tbe 
difficulty  John  had  asked  witness  where 
Lon  was,  hut  did  not  say  what  be  wanted 
with  him,  and  witness  told  him  that  hon 
went  towards  the  bi]gg.v-hotiBe,  and  John 
went  right  on  down  that  way,  and  went 
behind  the  buggy-house;  that  witness  did 
not  see  anything  like  the  plow-point  or 
pole  or  rock  In  John's  hands.  A  physi- 
cian testified  that  John  Owens  was 
wounded  In  three  places,— one  cut  In  his 
right  shoulder,  one  In  his  left  arm,  and 
one  In  his  bowels, — all  of  which  seemed  to 
bave  been  made  with  a  knife,  the  last  be- 
ing the  fatal  one.  He  lived  four  or  five 
days  after  witness  was  called  to  see  bim. 
The  stab  In  thA  shoulder  could  possibly 
have  been  made  while  John  was  on  top  of 
Lon.  This  witness  also  treated  Lon. 
Dressed  a  cut  on  his  head,  which  was  a 
lacerated  wound,  reqolrtng  lour  stitches. 
Tbe  skin  looked  like  it  bad  been  torn ;  was 
more  of  a  braise  than  anything  else,  and 
appeared  to  bave  been  made  with  a  dall 
Instrument.  The  skull  was  not  fractured, 
and  the  wound  seemed  to  bave  been  made 
by  two  licks.  Witness  did  not  know 
whether  It  could  have  been  made  with  an 
Instrument  like  a  plow-point  with  a  piece 
or  wing,  but  thought  not.  It  looked  like 
it  was  made  with  a  curved  instrument. 
If  a  rock,  the  size  of  one  shown  to  blm, 
had  been  thrown  at  Lon  by  John,  and 
had  struck  Loii,  it  would  be  likely  to  pro- 
duce death.  A  pole  (the  one  in  court)  in 
John's  bands  would  bea  weapon  likely  to 
produce  death.  The  two  men  were  very 
nearly  the  same  slie.  John  seemed  to  be 
a  very  stout  man.  After  Lon  was  brought 
to  Jail  the  physician  fonnd  a  wound  on  his 
shoulder,  which  seemed  tobe  from  a  glanc- 
ing lick,  and  could  have  been  made  with 
a  rock  or  some  hard  Instrument.  Tbls 
wound  he  did  not  see  the  night  Lon  was 
hurt,  and  when  he  saw  It  there  was  a 
scab  on  It,  showing  that  It  had  been  a 
considerable  bruise.  It  looked  more  like 
there  had  been  several  scratches  together 
than  anything  else  be  c(»ald  think  of- 
There  apiieared  to  be  no  bruised  blood 
there.  The  wound  on  Lon's  head  was  not 
such  a  wound  as  you  would  expect  from 
a  rock.  It  would  take  a  large  rock  to 
make  it.  It  could  be  done  by  a  shari>  rock. 
Witness  did  not  know  wheUierthe  wound 
In  John's  stomach  could  have  been  made 
while  John  was  on  Lon  or  not.  Before 
the  coroner's  Jury  Lon  made  a  statement 
In  which  he  said  they  had  had  some  trouble 
out  at  n  new  ground  belnre  the  fight,  and 
cursed  eachother.and  that  theythencarae 
home,  and  that  John  Owfns  came  to  the 
buggy -house,  and  John  took  him  by  the 
collar,  and  he  cat  him.  The  coroner  told 
Lon  to  make  such  statemeat  as  be  saw 
proper,  and  tbe  statement  was  taken 
down  and  read  to  Lon,  and  he  said  It  was 
correct. 

The  testimony  for  defendant  tended  to 
show  that  John  was  the  better  man  phy» 
Ically.  Only  one  of  defendant's  witnesses 
saw  anything  of  the  difficulty,  and  he  onlj 
the  latter  part  of  It.  When  be  got  to 
them,  John  had  a  rail  In  his  band,  and  bit 
Lon  over  tbe  bead  witb  It;  and  said  to 
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wltnesp,  who  wae  their  employer,  he 
woald  Kive  witness  five  dollars  to  let  him 
whip  the  "damp  nigger."  Witness  told 
him  they  could  fight,  if  they  would  fight 
(air,  and  asked  John  where  was  his  mon- 
«y.  John  said  be  did  not  have  anymoneyt 
but  would  work  for  witness  26  years  U  be 
would  let  him  kill  "that  damn  nigger." 
Lon  did  not  show  any  disposition  to  flgh  t. 
All  at  ouce  Johu  gathered  him  and  threw 
blm  under  the  buggy -shelter,  and  wit- 
ness saw  then  that  John  was  cut.  John 
and  Lon  were  trlendly  before  this  difficulty, 
but  afterwards  John's  brother  told  wit- 
ness of  a  former  fight;  Id  the  woods,  and 
said  they  both  quit  laughing.  Up  to  the 
12th  ol  July  that  year  Lon  had  stayed  at 
John's  house,  slept  there  every  night,  and 
John's  wife  did  his  washing  lor  him.  The 
night  John  died  tie  sent  (or  witness,  and 
said  be  was  going  to  die,  and  told  his 
wife  be  waa  going  borne;  that  be  did  not 
want  her  or  auy  of  her  folks  to  do  any- 
thing with  Lon;  that  be  brought  It  on 
litmself.  Witness  did  not  know  whether 
be  realised  that  he  was  in  a  dying  condi- 
tion or  not,  but  he  died  In 20or  30 minutes, 
and  witness  thinks  he  thought  be  was 
going  to  die,  Lou  was  smaller  than  John. 
Witness  did  not  see  John  with  a  plow- 
point  or  rock  in  his  hands.  The  rail  with 
which  John  struck  Lon  might  have  caused 
tbe  wound  on  Lon'a  bead,  and  that 
wound  might  have  been  made  alter  the 
cntttng.  John  had  no  knife.and  Lon  gare 
up  his  knife  to  witness.  The  plow-point 
in  court  witness  picked  up  at  the  comer  of 
the  buKKy-house  where  they  had  the  fight. 
There  was  uo  blood  on  it  when  he  found 
it.  It  had  beeu  raining.  The  next  morn- 
ing there  was  blood  where  they  fought. 
The  nl&ht  be  died,  and  while  he  was  in  a 
dying  condition,  and  knew  the  fact,  John 
told  another  wftnesHthathe  was  to  blame 
In  the- whole  mattpr;  that  he  brought  the 
difficulty  on  with  Lon.  and  thai  if  he  had 
listened  to  his  wife  that  night  he  would 
not  hare  gone  up  there  to  hunt  Lon.  He 
told  this  witness  and  others  this  several 
times  the  night  before  he  died.  About  half 
an  hour  before  hedled  he  sent  forLou,  and 
told  Lon  that  the  Lord  had  forgiven  hfm, 
and  tbat  he  had  nothing  against  Lon; 
that  he  brought  the  whole  trouble  on  him- 
self; and  he  told  his  wife  not  to  do  any- 
thing with  Lon,  for  he  was  to  blame  in 
tbe  whole  matter.  Tbe  defendant  made  a 
statement  to  tbe  following  effect :  That 
afternoon  he  was  getting;  wood,  and  went 
by  John,  who  called  him,  and  he  did  not 
answer;  and  John  asked  him  why  In  tbe 
bell  he  did  notauBwer.and  kept  on  curbing 
defendant.  He  walked  up  to  defendant, 
and  said  his  w^lfe  wanted  some  money. 
Defendant  said  he  bad  none,  and  John 
said  he  was  going  tu  have  It.  Defendant 
went  on  getting  his  wood.  John  came 
up  with  bis  axe  on  bis  shoulder,  and  an- 
other, who  was  present,  said  they  had 
better  not  have  any  fuss,  as  he  would  tell 
the  boss.  Then  defendant  said  he  would 
not  bare  any  fuss  now,  and  John  said  he 
would  get  him  to-nlictat,  and  went  on 
back.  Defendant  carried  bis  wood  to  tbe 
bouse,  put  up  and  ted  the  mules,  nnloaded 
tbe  wood,  and  went  to  catting  wood, 
lohn  took  In  bli  wood.  Defendant  went 


behind  the  buggy-honse,  and  was  fixing  a 
peg,  when  John  came  up,  and  said  he 
would  whip  defendantor  defendant  would 
whip  him,  and  cursed  defendant,  using 
very  opprobrious  language,  to  which  de- 
fendant  replied  similarly.  John  grabbed 
a  plow-point  about  the  niae  ol  tbe  one  In 
court,  and  bit  defendant  on  the  bead;  and 
defendant  fell,  and  John  got  on  him,  and 
defendant  cut  him.  Then  defendant  went 
on  around  the  lot,  and  dodged  behind  tbe 
bars,  and  John  ran  up  aud  said  if  he  made 
another  move  be  would  knock  hla  brains 
out.  About  that  time  John  struck  hiai 
on  tbe  shoulder  with  a  rock,  and  he  fell  to 
hib  knees,  and  cut  John  In  tbe  bowela  Jast 
as  John  reached  for  something  elite.  He 
got  up  and«  ran,  and  John  ran  after  blm. 
The  boss  came  up,  and  John  said  he  would 
work  for  him  20  years  If  he  would  let  him 
knock  defendant's  brains  out.  Tbe  boss 
took  the  piece  of  rail  from  John,  and  said, 
"Quit;"  and  then  John  ran  defendant  un- 
der the  buggy-sbelter.  and  when  be  got 
up  hit  him  with  a  stick  ;  and  then  tbe  boss 
stopped  John.  Tbe  defendant  waa  found 
guilty  of  voluntary  manslaughter.  He 
moved  for  a  new  trial,  on  the  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.,  and  because  tbe  court  allowed 
proof  of  confessions  tbat  were  in  the  state* 
men  the  made  before  the  coroner's  Inquest. 
Tbe  motion  was  overruled,  and  defendant 
excepted. 

B.  E.  Tbrasber  and  Thomas  &  Strick- 
land, for  defendant  In  error.  S.  if.  Rua- 
sell,  Sol.  Gen.,  by  HArrfsoji  A  PeepJea,  for 
tbe  State. 

SiuuoNS,  J.  The  evidence  In  this  caae, 
whleb  will  be  found  In  tbe  oflBdai  r^>ort, 
was  Bufflclent  to  sastalntheTArdlet  of  vol- 
untary manslaughter  found  by  tbe  Jury, 
and  the  court  did  not  err  In  refusing  to 
grant  a  new  trial  on  the  ground  that  tbe 
verdict  was  contrary  to  the  evidence. 
The  other  ground  of  the  motion,  tbat  tbe 
court  erred  In  admitting  the  defendant's 
statement  at  the  coroner's  Inquest,  can- 
not be  considered  by  m,  because  tbe  mo- 
tion did  not  set  out  what  objection  was 
made  to  the  evidence  at  the  time  it  was 
introduced,  or  that  any  objection  was 
made  at  that  time.  Judgment  affirmed. 


Jamesvillb  &  W.  R.  Co.  V.  Fisher. 

(Supreme  Court  of  North  Carolina.  Oct.  U, 

1391.) 

Shbriffs—Aqk  07  Dbfutieb. 
In  ttke  sbseoce  of  any  statute  making  a 
depaty-sheriff  an  officer  or  making  provisitms  as 
to  hia  age,  a  minor  may  be  appointed  deputy, 
though  Const.  N.  C.  art  6,  Si  1,  S,  provide  that 
an  officer  shall  be  31  years  old. 

Appeal  from  superior  court,  Beanlort 

county;  Spier  Whitaker,  Judge. 

Action  by  the  Jamesvllle  &  H  asblngton 
Railroad  Company  against  A.  Flsber. 
Frum  a  Judgment  dismissing  the  action 
tor  want  of  service  plaintiff  appeals.  Rfr^ 
versed. 

This  was  a  dril  action  originally  Intitl- 
tuted  before  a  justice  of  tbe  peace,  and 
brought  by  appeal  to  the  saperi or  conrt 
of  Beaufort  county,  in  which  court  It  was 
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tried  at  tbe  Mar  term,  1890,  before  Whita- 
KBR,  Jndge.  The  return  of  tbe  officer  up- 
on tbe  snmmona  was  aa  followa:  "  Re- 
ceived March  24tb,  1890.  Served  March 
24tb,  1890,  by  reading  the  wltbio  BuniraouB 
to  A.  FlRtaer.  R.  T.  HoDaBB,  Sheriff.  By 
J.  H.  HoDOKS,  D,  S."  Both  in  the  court 
of  the  justice  of  tbe  peace  and  in  the  sn- 
perlur  court  the  defeudout  entered  a  spe* 
ctal  appearance,  and  moved  tu  dismlsB  for 
want  of  service,  because  James  U.  Hodffes, 
who  actually  servt^  tbe  summons  as  dep- 
uty for  R.  T.  Hodges,  was  at  tbe  time  of 
servlojB;  It  under  the  &fsv<  of  21  years.  It 
was  admitted  In  both  courts  that  be 
{James  H.)  was  not  21  years  old  on  said 
24th  March,  1890,  when  said  summons  was 
served  by  him.  From  the  Judgment  of  tbe 
court  dlsmlBsing  tbe  action  tbe  plaintiff 
appealed. 

John  B.  Small,  for  appellant.  Cbtia.  F. 
Warren,  for  appellee. 

Ay^RY,  J.,  (a/tee  atntlngr  the  fucts.')  A 
sheriff  Ib  liable  to  answer  tn  damages  for 
any  wrongful  act  of  his  deputy  done  under 
color  of  bis  office,  for  which  the  Bheriff 
wonld  have  Incurred  such  liability  had  be 
done  the  act  himself,  and  In  all  encti  cases 
be  and  bis  depaty  are.  In  contemplation 
of  Inw,  one  person.  Murfree,  Sher.  5§  2U, 
69, 60, 6'2.  So  far  has  this  doctrine,  as  to  all 
wrongful  acts  of  the  depaty  done  colore 
otBcIl,  been  carried  by  this  court,  that  a 
demand  on  a  defaulting  deputy  for  money 
collected  by  blm  In  that  capacity  has  been 
derlared  equivalent  to  a  demand  on  tbe 
sheriff.  Lyiev.  Wilson,  4  Ired.  236.  While 
a  deputy  Is  professing  to  act,  and  Inducing 
others  to  believe  that  he  Is  acting,  under 
color  of  his  office,  fats  personality,  like  that 
of  other  agents,  seem^  to  be  merged,  in 
legal  contemplation,  In  tbe  person  of  the 
sheriff  under  whose  directions,  as  princi- 
pal, be  Is  supposed  to  act.  Murfree,  Sher. 
9$  20,  61.  The  service  of  the  summons  Is  a 
mere  ministerial  duty  which  can  be  per- 
formed by  a  deputy,  where  the  law  gives 
the  right  to  appoint  one,  and  even  oh  be- 
tween him  and  third  persons  bis  official  acta 
are  considered  those  of  the  sheriff,  done  by 
bis  lawfully  eonstlluted  agent.  Tbe  right 
to  appoint  under-sheriffs  or  bailiffs  and 
depatleB  Is  not  always,  If  generally,  regu- 
lated by  statute.  The^e  subordinates  are 
the  servants  and  agents  of  the  sberltf,  and 
his  responelbility  for  tbem  and  relations 
with  them  are  controlled  generally  by  the 
law  governing  the  relation  of  principal 
and  agent.  Id.  §§  16,  60.  While  policy 
may  have  Induced  the  courts  to  bold  hla 
Tftaponelbillty  In  aome  Instances  to  be 
greater,  never  less,  than  that  of  a  princi- 
pal for  tbe  aotB  of  bis  agent  within  the 
scope  of  tbe  agency,  onr  Code  is  still  si- 
lent aa  to  the  manner  of  appointment  or 
the  distinct  duties  of  both  general  and 
Bpecial  deputies,  while  this  court  has  de- 
clared that  there  is  no  provision  of  the 
common  law  which  requires  the  deputa- 
tion of  a  aheriti  to  be  tn  writing,  and  that, 
In  any  action  against  a  sheriff  for  tbe  mis- 
conduct of  a  person  alleged  to  be  bis  dep- 
uty. It  la  not  necessary  to  prove  a  depnta- 
tlon,  but  It  Is  sufficient  slmplv  to  show 
that  the  person  acted  as  deputy  with  the 
cunaent  or  prlvltr  ot  the  aherUf.  Stata  t. 


Allen,  6  Ired.  86;  State  v.McIntosb,2  Ired. 
68.  In  some  of  tbe  states  statutes  have 
been  enacted  providing  for  the  appoint- 
ment ot  general  deputies  and  bailiffs,  and 
prescribing  certain  duties  and  liabllitlea 
arising  out  of  the  position;  and  the  inters 
pretatioua  of  these  laws  have  Klven  rise 
to  some  confusion,  and  apparent  conflict, 
in  tbe  decisions  of  different  states.  In 
some  of  these  states  we  find  distinctions 
drawn  by  the  coarta  as  to  the  duties, 
powers,  and  liabilities  of  general  deputies, 
coming  within  the  provisions  of  their 
statutes,  and  special  deputies,  who  are 
left  as  at  common  law  to  be  treated  aa 
the  trusted  servants  or  agents  of  tbe  sher- 
iff. Proctor  V.  Walker,  13  Ind.  660.  In 
North  Carolina,  both  general  and  special 
deputlea  may  be  appointed  by  the  aherlff 
without  writing,  and,  when  they  act  with 
bta  assent  or  privity,  they  are  either  bis 
general  or  special  agents  aa  to  tbe  dis- 
cbarge ol  blH  ministerial  duties,  and  are 
accountable  to  blm  aa  such.  An  Individ- 
ual can  unquestionably  constitute  an  in- 
fant bia  agent,  and  subject  blmsell  to  re- 
aponalblllty  for  all  acta  of  the  latter  with- 
in tbe  scope  of  the  agency.  Whart.  Ag.  H 
16, 16;  1  Lawaon,  Rights,  Rem.  ft  Pr.  %  6; 
Story,  Ag.  §  7.  In  the  absence  of  statotftrj 
restrictions,  we  sf>e  no  reason  why  a 
minor,  appointed  by  the  sheriff  as  bis  gen- 
eral or  special  deputy,  should  not  have 
the  power  to  periorm  a  mere  ministerial 
duty  of  bis  office,  such  as  serving  a  sum- 
mons Issued  in  a  civil  action.  Muriree, 
Sher.  §  71 ;  McGee  v.  Eastls,  8  Stew.  (Ala.) 
307.;  Barrett  v,  Seward,  23  Vt.  176;  Miller 
V,  ML-Mlllan.  4  Ala.  580;  Ewell  Evans  Ag. 
•40,  Ml.  Indeed,  .Judge  Story  says,  fin  a 
note  to  section  149  of  his  work  on  Agency:) 
"There  is  a  distinction  between  doing 
an  act  by  an  agent  and  doing  an  act  by  a 
deputy,  whom  the  law  deems  sncb.  An 
agent  can  only  bind  hts  principal  when  he 
does  the  act  in  tbe  name  of  hla  principal. 
But  a  deputy  may  do  the  act  ana  sign  his 
own  name,  and  it  binds  the  principal;  for 
the  deputy,  In  law,  has  the  whole  power 
of  tbe  principal."  This  citation  is  made 
not  to  give  approval  to  tbe  distinction 
drawn  by  blm,  but  to  show  that  the 
learned  Jnrist  considered  a  deputy  aa  sna- 
talning  the  relation  of  an  agent  to  tbe 
officer  who  appoints  him.  If  a  deputy- 
sheriff  were,  bylaw,  constituted  an  offi- 
cer, and  the  mode  ot  appointing  him  and  In- 
ducting him  Into  office  were  prescribed,  aa 
In  some  ot  the  states,  our  view  of  this  case 
might  be  materially  dlRerent.  Guyman 
T.  Burllngame,  36  III.  208;  Mnrfree,  Sher. 
S  72.  The  quallflcations  of  an  officer  are 
clearly  set  forth  in  sections  4  and  6  of  ar- 
ticle 6  ot  tbe  constitution,  and  it  la  de- 
clared essential  that  be  should  he  "  t wen  ty- 
one years  old;"  but  we  Ond  no  provision 
in  our  constitution  or  laws  which  restrluta 
tbe  right  to  appoint  agents  on  the  one 
bund,  or  the  liability  for  their  acts  on  the 
other.  In  Yeargln  v.  Slier,  88  N.  C.  848» 
Juatice  DiLLARD,  for  the  court,  aaya: 
"The  rule  In  matters  Judicial  is  delegatus 
non  potest  delegare;  but  in  duties  minis- 
terial the  officer  may  act  In  person  or  by 
deputy,  of  bis  own  choice  and  appoint- 
ment.** We  think  that.  In  tbe  absence  ol 
any  statatory  restriction,  the  aheriti  has 
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the  power  to  appoint  a  minor  bis  general, 

as  well  as  his  special,  deputy,  and  clothe 
him  with  the  power  of  a  bailiff,  as  to  his 
ministerial  datles,  as  etfectnally  aa  he 
coDld  const-ltute  blm  hla  a^ent  to  attend 
to  private  buefness  for  him  as  an  Individ- 
aal.  Broom,  LeK>  Max.  619.  The  current 
oPaathority  In  tbts  country  auatains  tbia 
view.  It  l8  true  that  In  the  English  case 
cited  by  eonnsel  (Giickeon  Winter,  17  E. 
G.  L.713)  the  court  held  that  it  was  biffbly 
Improper  for  a  sheriff  to  intrust  the  aer^ 
lee  of  a  warrant  In  replevin  to  an  Infant, 
becauHB  the  deputy  was  authorlied  to 
take  poasesslon  of  the  goods,  and  was  re- 
sponsible for  the  custody  ot  them,  and 
that  service  ot  the  warrant  by  the  infant 
was  lUesal.  The  learned  Jadge  who  tried 
the  ease  below  was  doubtless  influenced 
by  this  anthority  In  holding  the  service 
void  in  onr  case.  But  the  conclusion  of 
the  conrt  in  Cucltson  v.  Winter  aeema  to  be 
based  upon  the  Idea  that  a  defendant, 
whose  gooda  were  taken  for  rent,  had  no 
remedy  for  an  nnlawfal  selsnre  except 
agalnat  the  depnty.  That  dlfficnltyta  met 
by  holding  that  the  sheriff  is  clTllIy  re- 
■ponalble  for  the  unlawful  acta  of  his  dep- 
nty to  the  extent  to  which  he  would  be  it- 
able  it  he  had  acted  In  his  own  proper  per- 
son; and  that  he  selects  and  appoints  bis 
agents  at  his  own  hazard,  third  parties 
having  no  interest  In  the  security  he  may 
exact  from  them.  Murlree,  Sher.  §§  30.  59, 
60,  ft4.  Thus  in  every  way  the  courts  ot 
this  coantry  have,  in  the  absence  of  spe- 
cific statutory  provisions,  adjusted  the 
powers  of  sheriffs  and  their  deputies,  and 
their  liabilities  to  the  public  and  to  each 
other,  according  to  the  rules  which  deter- 
mine the  duties  and  responsibility  of  prin- 
cipal and  agent,  and  have  recognised  the 
light  ol  the  sheriff  to  select  aucb  agents  fOr 
the  discharge  of  mere  ministerial  duties, 
as  an  tndirldual  conld  appoint  andconsti- 
tute  for  the  transaction  of  private  buHl- 
nesB,  even  though  he  might  intrust  the 
duty  to  a  person  not  sat  Juris.  Id.  §§  71, 
75,  and  references;  Yeargin  v.  Siler,  su- 
pra. Mr.  Wharton  eayu,  In  snbfltnnce, 
that  the  only  qualification  of  the  rule  that 
infants  may  act  as  agents,  and  bind  their 
princlpula,  is  that  the  infant  agent  must 
not  be  very  deficient  in  mental  capacity. 
Whart.  Ag.  §  15.  We  think  that  the  Judge 
below  erred  in  sustaining  the  demurrer, 
and  the  Judgment  is  therefore  reversed. 
The  cause  will  be  remanded,  to  the  end 
that  the  defendant  may  be  allowed  to  an- 
swer it  he  be  so  advised.  Judgment  re- 
veraed. 


"Wardrns  of  St.  Peter's  EpnscoPAX. 
Church  v.  Town  of  Washinoton. 

iSmnreme  Otnat  of  Sforth  Carolina.  Oct.  1& 
189L) 

BftcrrT  JnuniiCTioit— TTRuwvin.  OsnmAiroB— 

llTTUNCnOH. 

An  InJUQotlcni  will  not  lie  to  prevent  the 
onforoemeiit  of  an  alleged  unlawful  ordinance, 
evw  to  [trevent  an  apprehended  breaob  of  the 
Dnaoo  and  arrest,  in  case  of  a  violation  of  the  or- 
dinance, there  being  adequate  remedy  at  law. 

Appeal  from  superior  court,  Beaufort 
county;  Henrt  R.  Brvan,  .Judge. 
Action  by  the  wardens  of  St.  Peter's 


Episcopal  Church  against  the  town  ol 
Washington  to  have  an  ordinance  d» 
dared  void  and  its  enforcement  enjoined. 
From  a  Judgment  sustaining  a  demnrrw 
to  the  complaint,  plalntitTs  appeal.  Ac- 
tion dismissed. 

W.  li.  Rodman  A  Son,  for  appellants. 
CbHS.  F.  Warren  and  JoZin  B.  Small,  lor 
appellee. 

Clare,  J..  The  plaintiffs  in  this  actlnn 
seek  to  have  a  town  ordinance  de- 
clared void,  and  an  injunction  agalnat  m- 
forulug  the  same.  The  ordinance  ic  ques- 
tion had  been  authorised  In  terms  by  an 
net  ot  the  legislature,  (Prlv.  Acts  1876-77,c. 
84,)  and  has  since  been  recited  and  de- 
clared "valid  and  legal  "by  two  acts,  (Priv. 
Laws  1S91.CC.  110.  223.)  It  is  unnecessary, 
however,  that  we  pass  npon  the  qoestlon 
debated  before  as  as  to  the  eompeteney  of 
the  legislature  to  authorise  or  to  validate 
the  ordinance  in  the  exercise  ot  the  police 
power  Inherent  in  the  state,  for  we  have 
an  express  authority.  If  (me  were  needed, 
that  an  Injunction  does  not  lie  to  preveut 
the  enforcement  of  an  alleged  unlawful 
town  ordinance.  Should  the  plaintiff  be 
Injured  by  its  emforeement,  he  has  a  re- 
dress at  law  by  an  action  for  damages. 
Cohen  v.  Commlssiouers,  77  N.  C.  2,  in 
which  Beaub,  J.,  says:  "We  are  aware 
01  no  principle  or  precedent  for  the  Inter- 
position of  a  court  of  equity  In  such  cases. " 
Nor  can  there  be  any  for  the  proposition 
that  the  court  should  declare  void  an  on- 
enforced  municipal  ordinance.  To  do  so 
would  be  to  puss  upon  a  mere  abstrac- 
tion. It  the  plaintiffs,  or  any  on?  else« 
should  violate  tbeordlnance  upon  a  crimi- 
nal prusecutlon  for  such  violation,  the 
validity  ot  the  ordinance,  and  of  the  acta 
of  the  legislature  authorising  and  vail- 
dating  it,  would  come  directly  and  prop- 
erly before  the  courts;  or  if  the  town,  by 
arrest  or  otherwise,  should  prevent  the 
attempted  violation,  an  action  tor  dam- 
ages, as  in  the  case  cited,  or  an  Indictment, 
would  eqnally  prasent  the  qneation.  In- 
deed, the  allegations  of  the  pialntltte  that, 
If  they  should  violate  the  ordinance,  they 
fear  an  arrest  and  a  breach  ot  the  peace, 
and  their  application  for  an  Injunction  to 
prevent  such  consequences,  though  made 
in  good  faith,  will  not  warrant  the  ctturt 
in  departing  from  settled  authority.  As 
was  said  lnBusbeev.Lewki,85  N.C.832.  "a 
court  ot  equity  will  never  interpose  its  jo- 
riedlctlon  in  the  way  of  a  mere  protective 
relief  [there,  by  a  decree  to  remove  a  cloud 
upon  a  title]  when  the  party  has  an  ad»> 
quate  and  effectual  remedy  at  law."  To 
same  purport,  Busbee  v^  Macy,  85  N.  C. 
829;  Pearson  v.  Boyden,  86  N.  C.  685.  But 
the  learning  la  familiar,  and  the  principle 
well  settled  by  autliorlty  and  reason. 
The  complaint  does  not  set  out  facts  suffi- 
cient to  constitute  a  cause  of  action; 
therefore  let  tt  be  entered,  action  dia- 
mlased. 


State  v.  Pops. 

(Supreme  Court  of  North  Carolina.   OoL  XL 

1891.) 

Adttltbrt— BumoiBNCT  or  EviDEircB. 
Where,  on  the  trial  of  a  man  ba^  fornica- 
tion and  adnltery  with  •  woman  irfae  Uvad  at  fats 
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boose,  It  doss  not  appear  that  the  woman  was 
ungle*  or  that  she  was  not  defendant's  wife,  or 
that  her  child,  bom  while  she  lired  at  defend - 
■ant's  bouse,  was  a  bastard,  there  Is  Insnfflclent 
evidence  to  go  to  the  Jury. 

Indictment  agalust  K.  C.  Pope  and  Net- 
tle Donn  tor  fornication  and  adultery, 
tried  before  Connob,  J.,  at  April  term, 
lK91,or  Edgecombe  superior  court.  The 
defendant  Pope  alone  was  on  trial.  There 
waa  a  rerdict  of  gnilty,  and  Judgment, 
from  which  be  appealed  to  this  court. 
The  case  on  appeal  la  as  follows :  Welter 
Pope,  a  witness  for  the  state,  testified  as 
follows:  "I  lived  in  the  house  with  the 
-defendant  np  to  about  a  year  ago.  There 
were  four  or  five  rooms  In  the  house.  The 
defendant  Pope  occupied  a  room  by  him- 
self. The  woman  occnpi'Hl  a  room  con- 
nected with  the  house,  but  under  a  dlffer- 
■ent  roof.  I  lived  there  all  the  time  the  wo- 
mandld, except  the  last  year.  I  neversaw 
the  defmdant  Pope  In  the  woman's  room, 
nor  the  woman  fn  Pope's  room.  Never 
«aw  anything  suHplcious  between  them, 
—no  Intimate  relations  between  them.  I 
never  noticed  any  favor  lu  the  children. 
Never  heard  Pope  claim  them,  or  say 
whose  they  were.  The  woman  had  two 
children  when  she  went  there  to  live,  and 
has  given  birth  to  one  since  she  has  been 
living  there,~at  present,  a  child  in  arms. 
She  washed  and  cooked  and  did  other 
work.  Pope  has  no  family,  and  is  sixty- 
seven  years  of  a^e. "  The  witness,  the  de- 
fendant Pope,  the  woman,  and  her  older 
children  all  ate  at  the  same  table.  Jo- 
seph Hopgood,  a  witness  for  the  state, 
testified:  "Pope  Uvea  In  Battleboro.  I 
have  been  there  several  times  to  see  him 
on  business.  I  don't  know  anything 
about  bis  living  in  fomlratlon  and  adul- 
tery with  Nettle  Dunn."  At  this  point 
Ills  honor  took  charge  of  the  wltneae' ex- 
amination, and  asked  this  question:  "Did 
you  notice  the  favor  of  this  woman's  chil- 
dren to  anyone?"  To  which  witness  re- 
plied: "There  are  several  seta  of  children 
there."  His  honor  then  asked  the  wit- 
ness: '  What  do  you  mean  by 'several  seta 
of  children  ? ' "  Witness  answered :  "I 
mean  children  gotten  by  Pope  on  women 
who  lived  there  before  this  woman. " 
Counsel  for  defendant  objected  to  this  tes- 
timony, saying:  "1  did  not  interrupt  your 
honor  In  the  course  of  your  examination 
of  the  witness  regarding  bla  adulterous  re- 
lations with  other  women  to  Interpose  an 
objection  to  such  testimony.  I  desire  now 
to  interpose  an  objection  to  that  testi- 
mony, and  toraove  your  honor  to  exclude 
the  same."  His  honor  replied:  "Certain- 
ly, I  will  give  you  the  benefit  of  the  objec- 
tion, and  will  instruct  the  ]ury  as  to  its 
Incompetency."  This  was  said  to  counsel 
In  the  presence  of  the  Jury,  but  it  Is  not 
cei'taln  that  the  Jury  heard  and  under- 
stood the  same.  The  defendant  demurred 
to  the  evidence,  for  that  there  waa  no  evi- 
dence of  his  guilt  to  go  to  the  jury.  His 
honor  submitted  the  case  to  the  Jury,  and 
tbe  defendant  excepted.  His  honor  omit- 
ted tu  charge  the  Jury  that  the  testimony 
of  Hopgood  above  set  out  and  objected 
to  was  Incompetent,  and  was  not  to  be 
eonsldered  by  them  in  investigating  the 
guilt  nf  defendant.  Exception.  Verdict  of 


guilty.  Judgment  of  tbe  court  that  tbe 

defendant  pay  a  fine  of  $500,  and  be  Im- 
prisoned six  months  In  the  county  Jail. 
Motion  before  Judgment  tor  new  trial  for 
errors  above  assigned.  Motion  denied. 
Defendant  appealed  from  the  Judgment. 
The  statement  of  the  case  on  appeal  was 
duly  served  on  O.  H.  Wblte,  solicitor  sec- 
ond Judicial  district. 

Butchelor  *  ZTererenx,  for  app^ant. 
The  Attomoy  General^  for  tbe  State. 

Davis,  J.,  {after  at&Ung  tbe  facta  as 
above.)  The  defendant  demurred  toths 
evidence,  and  Insisted  that  there  was  no 
evidence  of  guilt  sufficient  to  go  to  the 
Jury.  There  was  no  evidence  In  the  case 
on  appeal  that  the  woman  was  a  single 
woman ;  nor  waa  there  any  evidence  that 
her  child,  born  while  she  lived  at  thehouse 
or  defendant  Pope,  was  a  bastard  child; 
nor  was  there  any  evidence,  other  than 
indirect  and  Inferential,  that  the  defend- 
ants were  not  husband  and  wife.  There 
was  no  evidence  sufficient  to  go  to  th« 
Jury,  and  the  defendant  is  entitled  to  a 
uew  trial.  It  is  but  Just  and  due  to  the 
able,  accurate,  and  conscientious  Judge  be- 
fore whom  the  case  was  tried  to  say  that 
the  defendant's  case  on  appeal  was 
served  upon  tbe  solicitor  for  the  state.and 
no  amendments  were  suggested  or  ubjec- 
tioDs  made  by  him.  It  did  not  appear  In 
evidence  in  tbe  case  on  appeal  that  the 
woman  was  unmarried,  or  that  the  child 
born  at  defendant's  house  was  a  bastard. 
The  solicitor  may  have  overlooked  or 
failed  to  advert  to  the  evidence,  but,  it  he 
bad  no  evidence  other  than  that  set  out 
In  the  case  on  appeal,  he  ought  not  to 
have  prosecuted  tbe  defendant;  but  we 
will  not  do  the  learned  Judge  who  tried 
the  case  the  injustice  to  suppose  that 
the  case  contained  all  the  evidence,  or  that 
he  would  have  permitted  a  verdict  ul 
gtillty  unlf  upon  tbe  evidence  set  out. 

Error.   New  trial. 


Lewis  t.  Boper  Ldmbbb  Co. 

(Supreme  Court  of  North  Ccarolkna.  Oct.  UL 

1891.) 

COLOB  OF  TlTLB  —  Dbsd  OW  LaND  LtiHO  IN  TwO 

CooHTiia— What  Pbobath  Supfiobb. 

Where,  in  an  action  of  trespass  for  cutting 
timber  from  certain  land,  plaiDtift's  title  is 
brought  la  issue,  but  It  ts  prorea  that  he  or  his 
grantors  have  been  in  contiQuoua  possession  tor 
more  than  seven  years,  a  deed  to  land  lying  in 
two  counties,  Includijag  the  loeu*  in  quo  and 
consdtnting  a  link  in  plaintlS's  title,  though 
properly  proved  and  register^  mly  In  one  coun- 

8',  IS  admissible  to  sbow  color  of  title,  under 
ode  N.  C.  S  1243,  which  provides  that,  where 
real  estate  Is  situate  Intwoor  more  counties,  pro- 
bate of  the  deed  conveying  same,  made  before  the 
clerk  of  the  superior  court  of  either  county.  Is 
sufficient. 

Appeal  from  superior  court,  Washington 
county;  Henhy  R.  Bryan,  Judge. 

This  was  an  action  by  W,  W.  Lewis 
against  the  John  L.  Boper  Lumber  Com- 
pany to  recover  damages  tor  an  alleged 
trespass  on  land,  and  cutting  and  taking 
timber  therefrom.  The  d^endant  denies 
the  allegations  of  the  complaint,  and  says 
that  the  defendant  was  tbe  owner  in  fee  of 
the  land  upon  which  the  trespass  la  al- 
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l^ed  to  bare  been  committed.  There 
was  a  rerdlct  and  Judgment  for  the  plain* 
tiff,  and  the  defendant  appealed.  Re* 
versed. 

C.  L.  Pettlgrew  and  W.  D.  Pruden,  lor 
appellant.   S.  B.  SpruUl,  for  appellee. 

Davis,  J.,  {after  stating  the  facts.) 
Among  other  qnestlons  presented  by  the 
case  on  appeal  Is  the  folio win^:  **  The  de- 
fendant utfered,  as  a  link  In  his  chain  of 
title,  a  deed  for  land  lylne  in  Washington 
and  Tyrrell  counties,  incIudinK  the  locus  in 
quo.  This  deed  bad  been  properly  proved 
and  replstered  In  the  county  of  Tyrrell, 
but  hud  not  been  registered  in  Washing- 
ton county.  This  deed  defendant  also  of- 
fered as  color  of  title.  Plaintiff  objected 
tothe  introduction  of  this  dee<l.  because  It 
had  not  been  re^^stered  In  Washington 
county,  unless  the  execution  of  the  same 
should  be  proved.  The  court  excluded  the 
deed,  and  the  defendant  excepted."  There 
was  evidence  tending  to  showthat  the  de- 
fendant, ond  those  under  whom  he  claims, 
bad  been  in  the  continuous  possession  of 
the  land  In  controversy  for  more  than  sev- 
en years.  We  think  the  deed  offered  In  ev- 
idence constituted  color  of  title,  and  that 
theru  was  error  in  excluding  It.  The  deed 
had  been  properly  proven  and  registered 
In  Tyrrell  county,  the  land  lying  In  both 
Tyn-ell  and  Washington  counties,  and 
Code,  §  1248,  provides  that,  "where  real 
estate  Is  situate  In  two  or  more  counties, 
probate  of  the  deed  or  other  instrament 
ronveying  or  concerning  the  same,  made 
before  the  clerk  of  the  superior  court  of 
either  of  said  counties,  Is  sufficient. "  It  Is 
the  continuous  possession  of  laud  under 
color  of  title  for  the  statutory  period  that 
conferH  title,  and  not  the  validity  or  genu- 
ineness of  the  Instrument  constituting 
color  of  title.  The  possession  pnts  every- 
body upon  notice  as  to  the  possessor's 
title,  or  claims  of  title,  whether  legal  or 
equltnhle,  registered  or  unregistered;  and 
it  Is  well  settled  that  a  deed,  whetlier  reg- 
istered or  not.  Is  good  as  color  o(  title. 
Campbell  v.  McArthur,  2  Hawks,  83;  Har- 
din V.  Barrett,  6  Jonee.iN.C.)  159;  Brown 
T.  Brown,  106  N.  C. 461.11  S.  E.  Rep.  647.  The 
deed  bad  been  proved  Inaconrt  of  original 
andcompetent  Jurisdiction,  and  the  defend- 
ant was  entitled  to  the  bennflt  of  It  as  evi- 
dencein  making  out  his  chain  of  title  to  the 
land  in  controveitiy.  Kdwards  r.Cobli,  95 
N.  C.  4;  Evans  v.  Ethridge,  99  N.  C.43.  5  S. 
E.  Hep.  386.  and  cases  there  cited.  There 
were  other  exceptions  presented  in  the 
case  on  appeal,  but  we  deem  It  unneces- 
sary to  consider  them.  There  was  error 
in  excluding  the  deeil  offered  as  color  oi 
title,  and  the  defendant  is  entitled  to  a 
new  trial.  There  is  error. 


Thobp  v.  Minob  et  ah 

(Supreme  Court  of  JTorth  Carolina.  Oct.  18, 
1891.) 

KXGLISEIfCB  —  HeNAWl.T  HOHSB  —  LlABILITT  OV 

Minor. 

1.  The  owner  of  a  horse,  having  rented  a 
warehouse  to  a  c-ertais  firm,  left  the  horse  witn 
them,  and  used  the  horso  in  common  with  the 
firm.  A  clerk  of  the  firm  obtained  the  horse 
fnun.  the  firm  wiUiout  the  knowledge  of  the 


[  owner,  to  drive  to  a  ptonic,  the  firm  telling  him 
to  Bend  the  horse  back  If  he  bad  opportunity, 
which  he  did  by  a  minor  not  in  the  employ  of  tbe 
firm  or  of  the  owner.  Hie  minor  left  the  horse 
standing  In  the  street,  and  it  ran  away,  and 
killed  plaiaUff's  bone.  Held,  that  the  minor 
wait  not  liable,  sluoe  no  guardian  ad  litem  had 
been  appointed. 

3.  Tne  clerk  was  not  liable,  becanse  there 
were  no  allegations  against  him  In  the  complaint. 

IL  The  firm  were  not  liable,  beoaose  ttaa 
minor  was  not  in  their  employ,  aiul  the  olerk,  m 
to  the  use  of  the  horse,  was  not  aeting  in  this 
scope  of  his  employment. 

4.  The  facts  fall  to  show  any  negligence  on 
the  part  of  the  owner. 

Appeal  from  superior  court,  Granville 
county ;  Edwin  T.  Boykin,  Judge. 

Action  for  negligence  by  Qilbert  Thorp 
against  R.  V.  Minor  and  others.  Tbe  de- 
fendant Minor  was  the  owner  of  a  borse 
which  he  permitted  to  remain  with  the  de- 
fendants M»-adowB  &  WUkeraon,  when 
he  rented  his  warehouse  to  them*  and  all 
three  oueaslonally  used  tbe  horse.  On 
the  day  In  question  W.  A.  Wllkerson,  who 
was  a  clerk  In  the  employ  of  the  firm,  ob- 
tained tbe  use  of  the  horse  by  permission 
of  Meadows  (without  the  knowledge  oi 
authority  of  Minor,  the  owner  of  the 
horse)  to  drive  to  a  picnic;  and  Meadows 
told  him  to  send  the  horee  back  If  he  had 
an  opportunity  to  do  so,  which  he  did  by 
the  defendant  Hester,  a  boy  of  18  or  19 
years  of  age,  and  who  was  not  In  the  em- 

?luy  of  Meadows  &Wllkersonor  of  Minor, 
t  was  further  in  evidence  that  the  defend- 
ant Heater  left  the  horse  standing  In  tbe 
street  unhitched,  under  charge  of  no  one; 
that  the  horse  ran  away,  and  ran  violent- 
ly against  plaintiff's  borse,  in  spite  uf  his 
efforts  tu  prevent  It,  and  damaged  plain- 
tiff's horse  by  running  the  buggy-shaft 
into  his  shoulder,  so  that  he  died.  The 
court  Intln.ated  an  opinion  that  plalnttO 
could  not  recover  of  Hester,  because  he 
was  a  minor,  and  no  guardian  ad  litem 
had  been  appointed,  nor  against  Mead- 
ows&Wilkerson. because  there  was  noevi- 
deoce  that  Hester  was  In  their  employ. 
The  plaintiff.  In  deference  to  the  Intima- 
tion of  the  court,  took  a  nonsuit,  and  ap- 
pealed. Affirmed. 

Battle  (ft  Mordt^al  and  .4.  W.  Grab»m, 
for  appellant.    T.  T.  Hicks,  for  appellees. 

Clahk.  J.,  (after  statiag  tbe  facts  as 
above.)  We  concur  with  his  honor. 

1.  The  plaintiff  eooldnotrecover  against 
the  defendant  Hester,  because  he  was  an 
Infant,  and  no  guardian  ad  litem  had  be«i 
appointed. 

2.  Nor  against  theclerk.  W.  A.  Wllkerson, 
for  there  Is  no  allegation  of  any  kind 
against  him  In  the  complaint,  his  name 
not  being  so  much  aK  mentioned  therein. 
There  must  be  allegataaBweW  aaprobata. 

3.  Nor  against  Mendowa  &  Wllkerson, 
as  the  evidence  did  not  disclose  that  Hes- 
ter was  In  their  employ.  The  clerk,  (W. 
A.  Wllkerson.)  as  to  the  use  of  the  horse, 
was  not  acting  In  tJie  scope  of  his  employ- 
ment, and  it  was  as  If  the  horse  had  been 
loaned  or  hired  to  any  one  else.  The 
mere  request  1o  the  clerk  to  send  the  horse 
back  would  not  have  made  the  firm  re- 
sponsible  for  the  pay  of  the  person  who 
brought  the  horse  back  It  he  charged  for 
SQch  service,  and,  of  course,  woold  not. 
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therefore,  hare  made  them  reeponeible  for 
bis  negllgpnce.  Whether  the  clerk  bor- 
rowed or  hired  the  hurse,  it  waa  an  im- 

Elied  part  of  the  hlrlnic  or  borrowing  that 
e  Bhoald  retam  the  horse,  and*  Hhe  chose 
to  send  him  back  by  another,  Bnch  other 
was  hia  Bervant,  and  not  the  servant  of 
the  firm.  If  the  clerk  had  driven  the  horse 
back  bimseU.  the  firm  would  not  hare 
been  responsible  lor  bis  nej|$11fcence,nor  can 
tbey  be  made  liable  because  he  chose  to 
seud  him  back  by  a  snbstltute. 

4.  Nor  Is  there  any  evidence  to  chargre 
the  owner,  Minor,  with  neerllffence  or  Ha* 
blUty  In  any  respect.   No  error. 


Bbownb  et  al.  t.  Davis. 
(Sumreme  Cowt  of  North  Carolina.    Oct  18, 

isei.) 

RSLBJISB  or  TKUST'DEED  —  LlEX  OF  PURCnASER— 

Alix>waxce  FDR  Pbkmanent  Impkovements. 
1.  The  ^raotoes  of  land,  as  port  of  tbe  pur< 
chase  transsctloD,  conveyed  the  laad  Id  trust  to 
•ecure  the  gtantors,  bat  afterwards,  without  au- 
thority from  tlie  grantors,  conveyed  a  portion 
thereof  to  a  stranger,  who  had  notice  that  the 
trust  had  not  been  satisfied.  The  refrtster  record- 
ed in  the  margin  of  tbe  record  of  the  trust-deed 
a  memorandmn,  not  under  seal,  reciting  that  the 
tmstee,  forvalne  rtceived,  thereby  released  from 
tbe  trust  said  portion  of  land,  and  this  entry  was 
signed  by  tbe  trustee.  Held,  that  where  the 
trustee,  though  agent  for  the  grantors,  had  no 
aulhority  to  make  sucb  entry,  ft  did  not  divest 
him  of  his  title,  under  Code  C.  %  1271,  which 
prorides  that  a  trustee  may  acknowledge  the 
^satisfaction  of  tbe  provisions"  of  a  trust,  in  tbe 
presence  of  tho  register  of  deeds,  whose  duty  it 
shall  be  to  make,  upon  the  margin  of  the  record 
of  such  trust,  an  entry  of  sucb  acknowledgment, 
wblob  shall  be  witnessed  by  tbe  register,  and 
this  entry  shall  operate  to  discbarge  all  Interest 
uf  the  mort^afree. 

3.  Li  a  decree  awarding  to  tbe  grantors  tbe 
portion  of  land  attempted  to  be  sold  by  the  trus- 
tee, it  was  proper  to  charge  the  land  with  the 
amount  paid  therefor  to  the  grantors  through  the 
trustee,  since  a  person  cannot  repudiate  a  trans- 
action made  in  bis  behalf,  and  retain  the  firulta 
thereof. 

3.  Code  N.  C.  HA  provides  that  any  defend- 
ant against  whom  a  Judgment  shall  be  rendered 
for  land  may  present  a  oetitlon  stating  tbat, 
"while  holding  the  premises  under  a  color  of  ti- 
tle believed  by  bim  *  *  *  to  be  good, "  he  has 
made  valuable  improvementB  thereon;  and  tbe 
cotirt  may,  if  satisfied  of  the  probable  truth  of 
the  allegation,  impunel  a  ]ury  to  assess  the  al- 
lowance to  defendant  for  such  Improvements. 
Section  481  provides  that  nothinR  herein  shall 
apply  to  any  suit  brought  by  a  mortgagee,  or  his 
heirs  or  assigns,  against  a  mortgasor.  or  bis 
heirs  or  assigns,  for  the  recovery  of  tbe  mort- 
gaged premises.  Held,  that  though  tbe  pur- 
chaser of  said  portion  did  not  bold  tho  premises 
"under  a  color  of  title  believed  by  him  •  •  • 
to  be  good,"  and  was  therefore  not  entitled  to 
betterments,  yet  the  suit  was  within  the  spirit 
of  section  481,  and,  in  assessing  the  grantor's 
damages  for  the  use  and  detention  of  the  land,  it 
was  proper  to  make  allowance  to  said  purchaser 
for  permanent  improvements  thereon. 

Appeal  from  auperlorcourt.  Pasquotank 
county;  Hbnky  R.  Brtan,  Jndjce. 

Action  by  8.  C.  Browne.  M.  F.  Browne, 
M.  L.  Browne,  and  R.  M.  Browne  against 
John  T.  Davis,  to  recover  certain  land. 
The  plalntitiR  had  conveyed  the  land  to 
W,  O.  Temple,  who.  an  part  of  the  trans- 
action, conveyed  It  In  trust  to  £.  F.  Lamb 
to  secure  to  plulntilfs  the  purchase  mon- 


ey. A  portion  of  the  land  was  snbse- 
qoently  conveyed  by  Temple  to  defendant. 
Judf^ment  tor  plaintiffs.  Plaintiffs  ap- 
peal.  Modified  and  affirmed. 

J.  B.Sawjrer,  tor  appellants.  OrandyA 
Aydlett,  for  appellee. 

Shepherd,  J.  Tbe  trustor  conveyed  a 
part  of  the  land  included  In  the  deed  of 
trust  to  the  defendant  fur  the  sum  ot  f460, 
and  at  the  same  time  the  trustee  made 
tbe  following  entry  nn  the  margin  of  tbe 
recond  of  tbe  said  trust:  "  For  value  re- 
ceived, I  hereby  release  trom  the  operation 
of  this  deed  of  trust  tbat  portion  of  the 
within  described  tract  of  land  which  was 
Bold  by  VV.  O.  Temple  and  wife  to  John  T. 
Davis  by  deed  dated  February  7th,  1888. 
Witness  my  band  and  seal.  [Signed} 
E.  F.  Laub,  Trustee.  Witness:  T.  EC 
WiTxox,  R.  of  D."  There  was  in  fact  no 
seal  attached,  and  therefore  the  entry 
could  not,  under  tbe  most  liberal  coo* 
structlun,  be  considered  as  a  deed  ot  re- 
lease, divesting  the  title  ot  the  trustee. 
Linker  v.  Long,  64  N.  C.  296;  Wharton  v. 
Moore.  84  N.  0  479.  We  are  also  of  the 
opinion  tliat  the  said  entry,  under  the  clr- 
cnmetances,  was  not  warranted  by  aeo- 
tlon  1S71  ot  tbe  Code.i  That  statute  only 
autfaoriies  the  tmstee  to  "acknowledge 
the  satisfaction  ot  the  provisions  of  sucb 
trust,"  etc.,  in  which  case  the  entry  oper- 
ates as  a  reconveyance.  It  was  never  con- 
templated that  the  trustee  could,  by  this 
means,  release  from  an  unsatisfied  trust 
opeclfic  parts  of  tbe  land ;  and  It  Is  entire* 
ly  clear  that  this  cannot  be  done,  where, 
as  in  tbe  present  case,  tbe  purchaser  had 
actual  knowledge  that  the  lai^e  Indebted- 
ness secured  by  trast  had  nut  been  satis- 
fled.  It  la  true  tbat  the  Jury  found  that 
the  trustee  was  "  the  agent  of  the  plain- 
tiffs, [tbe  cestala  que  truatent,]  and  acting 
as  such  at  the  time  be  made  the  entry  j**^ 
but  it  is  also  expressly  found  that  this 
agency  did  not  authorize  him  to  make 
such  entry;  tbat  tbe  land  was  sold  to  the 
defendant  without  the  knowledge  or  con- 
sent of  tbe  plaintiffs;  and  that  there  was 
no  agreement  on  tbelr  part  that  any  por- 
tion ot  ft  should  be  dlscliarged  from  the 
indebtedness.  What  effect  Is  ordinarily 
to  be  given,  by  way  ot  estoppel,  to  tbe 
reception  ot  tbe  purchase  money.  In  cases 
like  the  present,  need  not  be  considered 
at  this  time,  as  there  is  nothing  to  show 
(and  proof  of  this  Is  Incumbent  on  the  de- 
fendant) that  the  plaintiffs  received  the 
money  from  tbe  trustee  with  knowledge 
of  the  Bale  and  entry  ot  record.  On  the 
contrary,  it  appean*  tbat  very  sonn  there- 
after they  caused  tbe  trustee  to  sell  tbe  en- 
tire tract,  which  proved  Insufficient  In  val- 
ue to  satisfy  their  demands.  The  plain- 
tiffs becoming  tbe  purchasers  at  tbe  said 
sale,  we  think  tbat  blB  honor  was  coirect 
in  holding  that  they  acquired  the  l^al  ti- 
tle aud  were  entitled  to  recover. 


1  This  section  provides  that  a  trustee  may  ac- 
knowledae  the  "satisfaction  of  the  provisions" 
of  a  trust  in  the  presence  of  the  register  of  deeds, 
whose  duty  it  shall  t>e  to  make,  upon  the  margin 
of  tbe  record  of  such  trust,  an  entry  of  such  ao- 
knowledgment,  which  shall  bo  witnessed  by  the 
raster,  and  this  entryshall  operate  to  discharge 
all  Interest  of  the  mortKage& 
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We  also  concur  la  the  rultng  of  tbecourt 
in  charKiDK  tlie  land  with  the  amount 
paid  by  the  defendant  to  the  plalntlfte 
through  the  trustee.  There  Is  nothing  In 
ths  cases  cited  by  the  appellants'  counsel 
whicli  conflicts  with  the  principle  so  oft- 
en laid  down  by  this  court  that  one  can- 
not repudiate  a  ttaosactlon  made  in  his 
behalf,  and  at  the  same  time  retain  the 
fmlts  thereof.  Walker  v.  BrooIiB.  99  N.  C. 
207,6  S.  E.  Rep.  63;  Burns  t.  McGregor. 
90  N.  C.  225;  Boyd  v.  Turpin,  94  N.  C.  137. 
The  action  o!  his  honor,  however,  Is  (lear- 
ly  sustained  upon  the  principle  of  subro-' 

fation,  and  the  cases  cited  in  Sheldon  on 
ubrogation  (section  80  et  seq.)  seem  di- 
rectly in  point. 

In  respect  to  the  question  of  improTe- 
mentd,  ■  we  think  there  was  error.  We 
bave  seen  that  the  entry  made  on  the  rec- 
ord by  the  trustee  did  not  divest  his  title; 
but  granting  that  it  had  this  effect,  or 
that  the  trustee,  without  tbe  consent  of 
the  cestuls  que  truateut,  bad  executed  a 
formal  deed  of  release  to  the  defendant, 
tbe  latter,  affected,  as  be  was,  wltb  ac1>- 
ual  as  well  ^8  constructive  notice  that  the 
Indebtedness  was  atlll  existing,  would 
bare  taken  subject  to  the  trust;  and,  so 
far  from  "holding  tbe  preoilees  under  a 
color  of  title  believed  by  hlra  to  l>e  good, " 
(section  473,  Code,)^  the  law  would  have 
implied  that  be  bad  knowledge  of  tbe  In- 
firmity of  his  claim.  Scott  t.  Battle,  85 
N.  C.  192,  and  tbe  aatuorities  tbere  cited. 
Moreover,  our  case  Is  excepted  from  the 
provision  above  mentUmed  by  section. 
481  ;3  and  in  Wharton  v.  Moore,  84  N.  C. 
479,  itis  held  that  Improvements  put  upon 
the  land  by  a  purchaser  from  the  mort- 
gagor become  additional  security  for  the 
debt.  Our  case,  we  think,  very  plainly 
falls  within  tbe  spirit  of  both  the  except- 
ing statute  and  tbe  decision  Just  re* 
ferred  to. 

While  we  are  of  the  opinion  that  tbe 
defendant  is  not  entitled  to  betterments, 
still,  when  tho  Jury  come  to  inquire  into 
the  plaintiffs'  damages  on  account  of  the 
use  and  detention  of  the  lands,  "  they 
will  be  at  bberty,  and,  indeed,  in  duty 
boand,  to  make  a  fair  allowance  out  of 
tbe  same  for  Improvements  of  a  perma- 
nent character,  and  such  as  [plaintiffs! 
will  have  the  actual  enjoyment  of.  Tbat 
such  an  allowance  cuuld  properly  be 
made  by  tbe  Jury  was  said  in  Dowd  r. 
Faucett,  4  Dev.  92;  notwithstanding  it 
was  at  the  same  time  adjudged  that  the 
defendant's  claim  for  improvements,  as 
such,  would  not  be  recognized  by  the 
court."  Scott  V.  Battle,  sopra.  Modified 
and  afilrmed. 


1  Bectlon  478  provlcles  that  any  defendant  against 
whom  a  judgment  shall  be  rendered  for  land  may 
present  a  petition  stating:  that,  **wliile  holding: 
the.  premises  under  a  color  of  title  believed  by 
him  *  *  *  to  be  good,  *>  be  has  made  valuable 
Improvements  thereon;  and  theconrt  may.  If  sat- 
isfied of  the  probable  truth  of  the  allegation, 
impanel  a  Jury  to  assess  the  aUowance  to  defesd- 
wit  for  socn  Improvements. 

*  Section  481  provides  that  nothing  herein  shall 
apply  to  any  suit  brought  by  a  mortgagee,  or  his 
heirs  or  assigns,  against  a  mortgagor,  or  his  heirs 
or  assigns,  for  the  recorery  of  tbe  mortgaged 
premisea. 


Spbmobb  t.  Bbll  et  ul 

(Swpreme  Cov/n  of  NorOi  CaroUna.  Oct  l& 

1891.) 

CUTH  iiTD  DBLivBay— -ATFiDiTiT— Boiro— 

W^VEB— iNSTRtlOTIONB— JODOMBNT. 

1.  In  a  claim  and  delivery  action  InsUtoted 
by  *'J.  M.  S.,"  an  affidavit  of  claim  signed,  "J. 
H.  S.,  psrD.  H.  8.,**  is  sofflcienj;,  under  Code 
N.  C.  i  823,  which  provides  tiiat  such  affidavit 
shall  be  made  "by  the  plaintiff  or  some  one  in 
his  behalf." 

2.  In  such  action,  an  undertaking  of  plainUft 
for  delivery  of  the  property,  whlofa  u  swned  by 
neither  plaintiff  nor  hla  sureties,  bnt  which  con- 
tains a  Justiflcatlon  signed  by  each  surety,  in 
which  he  makes  oath  that  he  Is  worth  a  certain 
sum  above  his  liabilities  and  exemptions,  cannot 
he  objected  to  on  the  trial,  under  Code  N.  C 
S  325,  which  provides  that  if  the  defendant  f^l, 
wlthm  three  days  after  the  service  of  the  afB- 
davit  and  undertaKiug,  to  give  notice  that  he 
excepts  to  ttie  sufficiency  of  the  sureties,  he  shall 
be  deemed  to  have  waived  all  objection  to  them. 

8.  Where  only  one  witneu  testified  as  to  the 
value  of  the  property  claimed,  it  was  error  to  re* 
fuse  to  charge  tnat,  if  tbe  ]ut7  believed  the  testi- 
mony of  that  witness,  they  should  accept  bis  ral  - 
nation. 

4.  Code  N.  C.  {  481,  provides  that,  In  an  ao- 
tion  for  the  recovery  of  personal  property,  lodg- 
ment for  the  plaintiff  may  be  for  the  recovery  of 
possession,  or  for  the  value  .thereof,  in  case  a 
delivery  cannot  be  had,  and  the  damages  for  the 
detention.  Held,  in  an  action  to  recover  cer- 
tain com,  alleged  to  be  worth  $iS,  that  a  Judg- 
ment, decreeing  that  "plaintiff  reoov«*  of  the  de- 
fendants the  siun  of  tw,  tbe  value  of  said  corn, 
to  he  discharged  upon  the  pajrmeat  by  tne  de- 
fendants to  the  plaintiff  of  tbesnmof  •8tt.S6,  with 
interest  thereon, "  was  nnsuthorized,  where  the 
only  flndfngof  fact  by  the  Jnry  was  that  the 
was  worth  $80. 

Appeal  from  superior  court,  Beanfort 
county;  Henry  K.  Brtan,  Judge. 

This  is  an  action  of  claim  and  delWeiy 
by  J.  N.  Spencer  against  Bell  and  Bishop 
to  recover  "one  certain  lot  of  corn.  In  the 
bam  on  tbe  Bell  farm, "  of  the  alleged  val- 
ue of  ^45,  originally  commenced  before  a 
Justice  of  the  peace  in  the  county  of  Bean- 
fort,  and  carried  by  appeal  to  the  superior 
court  of  said  county,  and  tried  before 
Brtan,  J.,  at  tbe  Febrnary  term,  1H91.  of 
said  court.  The  affidavit  required  in  the 
application  for  tbe  delivery  of  tbe  powei^ 
sion  uf  tbe  corn  Is  signed  as  followa:  "J. 
M.  Spencer.  Per  D.  M.  Spencer.  Sworn 
before  me  this  Ist  day  of  February,  1889. 
W.  D.  Saddler,  J.  P."  In  the  transcript 
of  the  Justice  of  the  peace  It  Is  stated: 
"The  plaintiff  appeared  by  his  agent,  D. 
M.Spencer.**  There  Is  what  purports  to 
be  anundertaking  of  the  plaintiff  forddlv- 
ery  of  property  as  required  by  section  334 
of  the  Code,  with  two  sureties,  but  it  la 
not  signed  by  either  the  plaintifl  or  the 
sureties;  but  therelsa  Justlticatlun, signed 
by  each  surety.  In  which  be  malcea  oath 
that  he  "Is  wortb,  over  and  above  bis 
liabilities  and  tafa  property  ratempted  hy 
law,  the  sum  of  J—-—."  In  tbesuperlor 
court,  before  the  trial,  defendants  moved 
to  dismiss  tbe  claim  and  delivery  proceed- 
ings upon  the  following  grounds:  First, 
because  the  affidavit  purported  to  have 
been  made  by  plaintiff  J.  M.  Hpt- ncer,  per  D. 
M.  Spencer;  second,  because  the  plaintiff 
gave  no  bond  before  the  isflulng  of  tbe  or- 
der to  seise  tbe  propectyi  as  required  by 
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law.  Motion  denied,  and  delendftnts  ex- 
cepted. The  plaintiff  moved  and  tbe  court 
granted  bim  leave  to  amend  bis  eummuna 
so  as  to  demand  therein  a  certain  lot  ol 
corn,  of  the  value  of  $45,  tor  advance. 
In  tbe  trial  In  tbe  superior  court  plaintiff 
elaimiid  the  pofweesion  o(  ■  certain  lot  of 
com  cultivated  My  and  In  the  poaseaBlon 
of  defendant  Bell,  by  reason  of  certain  ad< 
vances  made  tu  defendant  Bell  by  plain* 
tiff  astandlord.  Defendant  Bishop  claimed 
the  corn  In  controversy  as  mortgagee  of 
Bell.  The  Issues  hereinafter  recited  were 
framed  by  the  Judge  without  objection  by 
defendants.  Defendant  Bell  denied  that 
plaintiff  was  his  landlord,  or  made  any 
advances  to  blm  forthe  year  18H8.  In  which 
year  the  com  was  cultivated.  The  plain- 
tiff testified :  "I  rented  the  land  to  Bell  in 
1888,  the  year  In  which  tbe  corn  was  culti- 
vated. Defendant  Bell  gave  me  a  mort- 
gage, in  1887,  upon  his  crop  of  1S88*  which 
mortgage  was  not  paid  in  lull.  In  flmt 
part  of  1688  defendant  Bell  told  me  he 
conld  not  pay  the  mortgage  of  1SH7  and 
have  enough  to  farm  on  In  1888.  Defend- 
ant Bishop  hud  a  second  mortgage  on 
bis  crop  of  18^7.  Defendant  Bell  told  me  It 
both  Bishop  and  myself  closed  down  on 
bim,  and  took  his  com,  he  could  not  farm 
that  year,  but  II  we  did  not  he  could  do 
so.  1  told  him,  as  far  as  I  was  concerned. 
I  would  advance  balance  be  owed  me  on 
EKxtcrop  it  defendant  Bishop  would  agree 
not  to  shore  him  and  take  what  he  had. 
Afterwards  we  saw  Bishop,  and  he  agreed 
to  Indulge  his  mortgage  also."  Plaintiff 
claimed  balance  due  upon  this  mortgage 
MS  ndvauces  to  cultivate  the  crop  of  1888, 
which  balance  wasadmltted  tobe¥17.74  by 
tbe  plaintiff.  Plaintiff  further  claimed  as 
advances  certain  sacks  sold  to  defendant 
BcII,  valued  at  $2.22,  and  also  the  use  of 
a  cart,  valued  at  $1;  all  other  claims  of 
the  plaintiff  were  abandoned.  The  defend- 
ants denied  All  the  above  testimony.  The 
evidence  as  to  tbe  value  of  the  corn  in 
controversy  was  that  of  defendant  Bell, 
who  testified  that  it  was  worth  $55,  and 
defendant  Bishop,  who  testified:  "I  got 
tbe  money  for  the  cum.  I  got  $50  out  of 
the  corn.  I  do  not  know  how  much  there 
was."  The  defendants  requested  the 
Judge  to  charge  the  jury  "  that,  if  the  jury 
believed  the  testimony  of  defendant  Bell, 
they  will  find  the  value  of  the  property 
to  be  $56,  and  answer  the  second  issue 
accordingly."  Boused.  Defendants  ex- 
cepted. The  Jury  responded  to  the  issues 
as  follows:  "(1)  Is  the  plaintiff  the  own- 
er and  entitled  to  the  poBsession  of  the 
corn  mentioned  in  the  affidavit?  Answer. 
Yes.  (2)  What  Is  the  value  of  the  Hsld 
com?  A.  $50."  The  defendants  moved 
for  a  new  trial,  and  assigned  the  folio w- 
iuK  graundB  of  error:  "(I)  For  that  tbe 
rourt  refused  to  dismiss  the  claim  and  dellv- 

ery  Pr*^^lo(^>  h^''^''^^^'^^  forth. 
(2)  For  that  tbe  court  refused  to  Instruct 
the  Jury  as  prayed  by  defendants.  (3) 
For  that  the  Issues  were  not  complete, 
and  no  Judgment  could  be  rendered  there- 
on. In  that  the  plaintiff  claimed  a  lien  up- 
on the  crop  In  controversy  by  reason  of 
advances  as  landlord,  and  tbe  amount 
of  Indebtedness  due  by  defendant  Bell  to 
plaintiff  for  such  advances  was  not  aacer* 
T.188.B.no.29— 45 
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tained."  There  was  a  Judgment  lor  tbe 
plaintiff,  and  appeal  by  the  dtfendants. 

John  H.  SwMlI and  Gbw.  F.  WtureOt  for 
appellants. 

Davis,  J.,  {after  atattng  tb9  foots  as 
above.)  The  first  exception  la  to  the  re- 
(osal  of  his  honor  to  dismiss  the  claim  and 
delivery  proceeding  because  the  atSdavlt 
purported  tobavebeenmade by  the  plain- 
tiff, J.  M.  Spencer,  per  D.  M.  Spencer. 
Code,  §  822,  provides  that  the  requisite 
affidavit  shall  be  made  **by  the  plaintiff  or 
some  one  in  his  behalf.  '  The  essential 
requisite  is  that  an  affidavit  shall  be 
made  by  the  plaintiff,  or  some  one  on  his 
behalf;  that  the  facte  on  which  the  appli- 
cation 1b  baaed  are  true;  and  while  the 
affidavit  should  bare  been  signed  by  D. 
M.  Spencer,  agent  for  or  on  behalf  of  J.  M. 
Spencer,  It  suffiviently  appears  that  the 
affidavit  was  made  for  the  plaintiff,  and 
the  exception  cannot  be  sustained. 

The  second  exception  Is  to  the  refusal  to 
dismiss  because  the  plaintiff  gave  no 
bond.  There  was  what  purported  to  bean 
undertaking,  with  two  sureties,  and  If  the 
defendants  excepted  to  its  sufficiency, 
they  should,  within  three  dajs  after  the 
service  of  a  copy  of  the  affidavit  aud  un- 
dertaking, proceeded  aa  required  by  Code. 
S  S25,>  or  they  shall  be  deemed  to  have 
waived  all  objection  to  the  sufficiency  of 
Che  sureties.  We  think  the  objection  on 
account  of  the  iuBuflicienry  of  the  boud 
and  surety  came  too  late,  and  this  excep- 
tion cannot  be  sustained. 

The  next  exception  is  to  the  refusal  of 
tbe  court  to  instruct  the  jury,  as  request- 
ed, that.  If  they  believed  the  testimony  of 
the  witness  Bell,  they  will  find  tbe  value 
of  tbe  property  to  be  $55,  and  answer  the 
secoud  issue  accordingly.  Bell  was  the 
only  witness  who  testified  as  to  the  value 
of  the  property,  and  he  said  It  was  worth 
$55.  It  Is  true  the  witness  Bishop  testi- 
fied that  be  "  got  $50  out  of  the  com, "  but 
he  said  be  did  not  know  how  much  corn 
there  was,  and  did  not  testify  as  to  Ita 
value,  nor  does  it  appear  that  he  got  ail 
of  the  corn.  Tbe  only  evidence  as  to  the 
value  of  the  property  was  that  of  the  wit- 
ness Bell,  who  said  It  was  worth  $55,  and 
the  defendants  were  entlUetl  to  the  in- 
struction asked,  and  there  was  error  In 
refusing  it. 

The  last  exception  Is  to  the  Judgment. 
The  court  adjudged  "that  the  plaintiff  re- 
cover of  the  defendants  the  sum  of  $50, 
the  value  of  the  said  corn,  to  be  dis- 
charged upon  the  payment  by  the  defend- 
untB  to  the  plaintiff  the  sum  of  $20.86, 
with  Interest  thereon,"  etc.  There  were 
no  findings  of  fact  upon  which  such  a 
Judgment  could  be  rendered.  It  Is  true  the 
plaintiff  claimed  a  balance  ot  $17.74  on  ad- 
vances to  caltlvate  the  crop  of  188ft.  and 
be  also  claimed  the  value  ot  some  sacks, 
and  the  use  ot  u  cart,  amounting  to  $3.22. 
which,  added  to  the  $17.74,  would  make 
$20.96 ;  but  this  was  denied  by  the  detcnd- 


iTbis  Bection  provides  that  if  the  defendant 
fail,  within  three  days  after  the  service  ot  the 
affidavit  and  undertakfog,  to  ^ve  notice  that  he 
excepts  to  the  suiBcienoy  of  the  sureties,  he  shall 
he  deemed  to  have  waived  all  objectltm  to  them. 
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antEi,  uDd  It  waa  not  within  the  provlDce 
of  his  honor  to  say  how  thefaet  was,— on- 
ly, a  Jury  could  decide  and  say  how  the 
fact  was.  Besides,  the  action  was  to  re- 
cover the  poRBeRsjon  of  a  certain  lot  of 
corn  alleged  to  have  been  worth  945,  and 
npan'*no  state  of  facts,  even  if  It  had  been 
found  by  the  Jury  that  the  defendaate 
were  indebted  to  the  platntlfl  In  the  sum 
of  $20.86,  as  assamed  by  his  honor, 
would  the  plaintiff  have  been  entitled  to 
the  judgment  as  rendered.  Section  43U  of 
the  ('ode  prescribes  clearly  and  distinctly 
the  manner  In  which  judgment  in  an  ac- 
tion for  the  recovery  of  personal  property 
shall  be  rendered.  Horton  v.  Home,  99 
N.  O.  219,  5  S.  E.  Rep.  927;  Taylor  v. 
Hodges.  105  N.  C.  »44. 11  S.  E.  Bep.  150, 
and  cases  cited.  There  la  error. 


NoBFouc  ft  W.  B.  Co.  T.  McDonald's 
Adm'r. 

(Supreme  Court  of  Appeals  of  Virginia.  SepL 
lu,  1891.) 

Mastkb  Ain>  BEKVAirr — AssmcFTiOK  ov  Risk — 

CONTKIBOTOBT  NBQLIOKKCB.  . 

1.  A  brakeman,  who  enters  into  the  employ 
of  a  railroad  company  owmng  oars,  tbe  couplings 
of  which  are  mismatched,  and  who  continues  to 
use  such  coupUogs  t(x  over  a  year  without  any 
promise  by  the  ctnDpany  to  obanue  them,  as- 
■omes  the  extra  hazard  incident  to  the  use  of  the 
mismatched  couplings;  and  no  reoovery  oaa  be 
had  from  the  company  for  his  death  resulting 
from  their  utte. 

8.  A  railroad  brakeman,  who.  In  coupling 
cars,  with  knowledge  that  tbe  couplings  are  mis- 
matched, places  the  pin  In  tbe  moving  car,  and 
remains  between  the  two  cars  to  shake  the  pin 
into  position,  when  he  might  have  safely  made 
the  tionpliag  by  placing  the  pin  in  the  standing 
car  and  permitting  it  to  be  shaken  into  position 
by  the  concussion  ol  the  two  cars,  is  guilty  of 
negligence,  and  no  recovery  can  be  bad  for  his 
death  resulting  from  being  crushed  between  the 
two  oars. 

Error  to  circuit  court,  Pulaski  connty; 

D.  W.  BoLEN,  Judge. 

Action  by  Robert  M.  Chnmbly,  adminis- 
trator of  Charles  O.  McDonald,  deceased, 
against  the  Norfolk  &  Western  Railroad 
Company,  for  the  death  of  plnintiff'a  In- 
testate. There  was  a  ludpment  for  plain- 
tiff, and  defendant  brlugserror.  Reversed. 

Phhgar  &  Johaaon  andMoore &Browa, 
for  plaintiff  In  error.  Mr,  TFjrsor,  for  de- 
fendant tn  error. 

Lewis.  P.  This  was  au  action  of  tres- 
paas  on  the  caBe,  wherein  Robert  M.  Chum- 
idy,  administrator  of  Charles  O.  McDon- 
ald, deceased,  was  plaintiff,  and  the  Nor- 
folk &  Western  Railroad  Company  was 
defendant.   The  action  was  brought  to 
recover  damages  for  the  alleged  negligent 
killing  of  the  plaintiff's  Intestate  while  | 
coupling  cars  as  u  brakeman  on  a  pattsen-  < 
ger  train  in  the  defendant's  employ.  The  ' 
charce  In  the  declaration  was  that  the  de-  | 
fendant  company,  at  the  tinietlie  deceased  i 
entered  its  Kervlce.  was  using  self-coupllug 
cars,  and  that  the  continued  use  of  such 
cars  was  contemplated  in  the  contract  of 


^  This  section  provides  that,  in  an  action  for 
the  recovery  of  persoeal  property,  judgment  for 
the  plaintiff  may  be  for  the  recovery  of  posses- 
sion, or  for  the  value  thereof,  in  case  a  delivery 
cannot  be  had,  and  the  damages  for  ttie  detention. 


Bervlce,but  that  the  defendant  violated  its 
contract  In  this  partlcaJar,  and,  at  tbe 
time  the  deceased  was  killed,  was  twing 
mismatched  couplings,  which,  although 
apparently  self-coupling  and  safe,  were,  to 
fact,  not  BO,  in  consequence  of  which  the 
deceased  was  killed.  There  was  a  verdict 
for  the  plaintiff  for  SlO.OOOdamages.  wtilch 
thedefsodant  moved  the  conrtto  set  aside, 
as  being  contrary  to  the  law  and  the  evi- 
dence; but  the  motion  was  overruled  by 
the  judgment  complained  of. 

The  case  is  a  simple  one,  and  maybe 
briefly  disposed  of.  It  belongs  to  a  nu- 
merous class  of  cases,  that  of  late  yean 
have  come  to  this  court,  involving  the 
correlative  duties  of  master  and  servant, 
and  as  to  which  the  law,  00  far  as  a  case 
like  the  present  is  concorned,lB  too 
settled  and  familiar  to  reqnire  a  citation 
of  the  authorities  in  this  opinion.  Tbe 
plaintiff  relies  upon  the  undisputed  rule 
that  the  master  must  observe  ordinary 
care  in  supplying  and  maintaining  ade- 
quately safe  machinery  and  other  appli- 
ances for  tbe  work  required  of  the  servant, 
which  rule,  it  Is  contended,  has  not  been 
observed  in  the  present  case.  On  tbe  otii- 
er  hand,  the  company  insists  that  there 
has  been  no  violation  of  duty  on  its  part, 
and  that  the  death  of  the  deceased  was 
caused  by  his  own  negligence,  and  this  po- 
sition Is  wdl  taken.  The  chui^  in  the 
declaration,  that  selt-conpllng  cars,  exclu- 
sively, were  used  by  the  company  at  the 
time  the  deceased  entered  Its  service,  is 
unt  supported  by  the  evidence.  It  ap- 
pears that  at  one  time  it  had, in  lUie  on  its 
passenger  trahis,  what  were  known  as 
the  "Miller  Couplers,"  bat  Chat  when  the 
deceased  entered  the  service  they  were  be- 
ing gradually  replaced  by  other  self-coup- 
lers, known  as  the  "JanneyCoupler;"  that 
this  change  was  commenced  several 
months  before  that  time,  and  was  known 
to  tile  deceased,  who  continued  in  the  serv- 
ice for  a  year  or  more  before  his  death. 
The  deceased  was  killed  while  attempting 
to  couple  two  cars,  upon  one  of  which 
was  a  Miller  coupler,  and  on  the  other  a 
Janney  coupler.  These  couplings  being 
mismatched,  the  consequence  was  that, 
when  the  cars  came  together,  the  coupleni 
passed  each  other,  and  the  deceaee<1  was 
caught  between  tbe  cars,  and  crushed  to 
death.  When  self-couplers  of  the  same 
kind  are  used,  the  coupling  is  effected 
wlihout  the  use  of  link  and  pin.  But  with 
mismatched  couplers  a  link  and  pin  are 
essential,  and  the  coupling  Is  then  made 
by  a  person  on  the  ground.  The  latter 
mode  of  coupling  is  more  dangerous  than 
the  former,  which  renders  h  greater  de- 
gree of  care  and  caution  necessary  In  niaK- 
ing  It.  The  brakeman  or  other  person 
making  It  should  not  go  between  the 
cars,  but  stand  outside  the  rail,  after  ad< 
justing  the  link  In  one  coupler  and  the 
pin  in  the  other.  When  a  Miller  and  Jan- 
ney coupler  are  used,  the  link  ought  to  be 
adjusted  in  the  former,  and  the  pin  In  the 
latter,  so  that  when  the  cars  come  togeth- 
er the  pin,  by  force  of  the  concussion,  will 
drop  into  theliok.  It  appears,  moreover, 
that  the  mismatched  couplers  in  qaestion 
had  been  In  use,  on  the  train  upon  which 
the  deceased  was  employed,  some  tims 
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before  he  entered  the  service,  and  that  aft- 
erhia  employment  beolten  used  tbeio.  He 
was  preBumably  aware  of  the  extra  haz- 
ard iucident  to  their  nse,  and  there  was 
DO  promise  on  the  part  of  the  company 
to  hm  ottaOT  eonplers.  Thin  brings  the 
case  within  the  principle  that  when  the 
serrant  Tolnntarlly  enters  upon  the  em- 
ployment knowing  that  the  machinery 
he  la  required  to  operate  Is  defective  or 
nnsaltable.  and  continues  In  the  service 
witbont  any  promise  by  the  master  to 
render  the  same  less  dangerous,  he  as- 
sumes the  risk*  and  mnst  abide  the  conse- 
qnencee*  so  far  as  any  claim  against  the 
master  te  concerned.  Darracott  v.  Rail- 
road Co.,  88  Va.  288,  2  S.  E.  Bep.  611;  Tat- 
tler. Bail  way,  122  U.S.  189,7  Snp.Ct.  Bep. 
1166.  In  the  present  case  the  danger  of  the 
coupling  was  not  only  known  to  the  de- 
ceased, but  It  was  open  and  obvious;  yet, 
with  reckless  disregard  of  his  safety,  he 
went  between  the  cars  and  was  killed. 
Moreover,  instead  of  fastening  the  link  In 
the  Miller  coupler,  and  placing  the  pin  In 
the  Janney  coapler  on  the  standing  car,  be 
did  exactly  the  reverse;  and  then  re- 
mained between  the  cars,  "to  shake  the 
pin  In,  "*  Instead  of  taking  position  out- 
side the  rail,  as  he  ouKbt  to  have  done. 
It  is  clear,  therefore,  that,  even  If  n^ll- 
gence  coald  be  rigbtly  Imputed  to  the 
company  on  any  groand,  the  deceased 
was  guilty  of  socb  contributory  negligence 
as  to  defeat  the  action.  The  judgment 
approving  the  verdict  must  therefore  be 
reversed,  and  the  case  remanded  for  a  new 
trial. 


Fbmn's  Ex's  v.  Pbnn  et  stl. 

(Aipreme  Court  of  Appeai9  <(f  Virgliivla. 
Bept.  10, 1891.) 

BBTorPSL  —  Allbqatioits  nr  Arotbsb  Actioit. 

A  debtor  coDveyed  certain  land  to  a  per. 
■on  who,  in  oonsideratlon  thereof,  agreed  to  pay 
certain  of  the  former's  debts,  and  sabspqoently 
conveyed  a  portion  to  the  debtor's  mother  in  sat- 
iafactlon  of  a  Jodgment.  P.  and  another,  credit- 
ors of  the  debtor,  filed  a  petition  in  bankroptcQr, 
seeking  to  set  aside  the  original  conveyances  as 
made  to  defraud  creditors.  A  oompromlae  ;vas 
effected,  wherein  the  bankruptcy  proceedings 
were  abandoned,  and  the  mother  gave  her  notes 
to  P.  and  the  other  creditor,  and  plaued  the  land 
in  trust  as  secorlty.  Another  oreditor  sued,  and 
the  trust  property  was  sold,  under  decree  of 
court,  to  satisfy  his  claim,  ana  F.  beoama  one  of 
the  purchasers,  field.  In  an  acUoo  by  another 
creditor  of  the  debtor  to  set  aside  alt  tbese  con- 
veyances as  in  fraud  of  creditors,  that  the  alle- 
gations of  fraud  In  the  bankruptcy  proceedings 
instituted  by  P.  did  not  estop  him  to  m^tain 
that  he  was  an  innocent  purchaser. 

Appeal  from  circuit  court,  Roanoke 
county ;  Blajb,  Judge. 

Suit  In  equity  by  the  executors  of  Thom- 
as Cr.  Penn  against  James  A.  Penn  and 
others  to  set  aside  certain  conveyances  of 
land  on  the  ground  of  fraud.  DiBmlssed. 
Plaintiffs  appeal.  Affirmed. 

AodenoB,  Staples  dt  Mnllios,  for  appel- 
lant. Peon  (ft  Coekef  for  appellee. 

Lkwis,  p.  This  was  a  suit  In  equity, 
commenced  In  the  circuit  court  of  Patrick 
county,  and  afterwards  removed  to  the 
circuit  court  ol  Boanofce  county,  wherein 
the  execntotB  of  Thomas  Q.  Pemip 


ceased,  were  plaintiffs,  and  James  A.  Penn 
and  others  were  defendants.  The  suit 
was  brought  to  set  aside  three  deeds  to  a 
tract  of  land  In  the  first  mentioned  coun- 
ty, and  also  a  Judicial  sale  thereof,  made 
under  a  decree  of  the  circuit  court  of  that 
county.  The  bill  charges  that  the  deeds 
were  made  with  Intent  tohinder  and  delay 
the  creditors  of  James  A.  Penn,  the  owner 
of  the  land,  and  the  grantor  In  the  first 
deed,  and .  that  the  same  are  therefore 
fraudulent  and  void.  The  first  deed  Is 
from  James  A.  Penn  to  William  C.  Staples, 
and  bears  date  October  SU,  1867;  the  sec- 
ond deed  Is  from  Staples  to  Mary  Penn. 
and  bears  date  July 26, 1870 ;  and  the  third 
Is  a  deed  of  trust  from  Mary  Penn  to 
George  W.  Hylton,  trustee,  to  secure  cer- 
tain  debts  of  James  A.  Penn,  and  bears 
date  February  7.1871.  The  recited  consid- 
eration In  the  deed  from  Penn  to  Staples 
lBf7.000.  Itappears,however,  that  on  the 
same  day  the  deed  was  executed  the  par* 
ties  entered  Into  a  written  aKreemeuti 
whereby  It  was  stipulated  that,  In  consid- 
eration of  the  conveyance,  the  grantee, 
Staples,  would  pay  certain  debts  of  the 
grantor,  Penif,  amounting  in  the  aggre- 
gate to  a  sum  exceeding  $7,000.  Among 
tbese  debts  was  a  Judgment  in  favor  of 
Mary  Penn  for  something  over  $4,000, 
which  It  was  agreed  should  be  satisfied  by 
Staples  conveying  to  her  one  of  the  two 
tracts  (»f  land  conveyed  to  him  by  James 
A.  Penn,  known  as  the  "Home  Place," 
and  which  is  the  land  involved  in  this 
controversy.  The  second  deed  was  made 
In  pursuance  of  this  agreement.  Shortly 
after  the  date  nf  the  first  deed  F.  B.  Penn 
and  Oreen  Penn.  cradltora  ol  the  grantor, 
James  A.  Penn,  filed  a  petition  in  involun- 
tary bankruptcy  In  the  United  States  dla- 
trlct  court  against  him.  In  which  they  at- 
tacked the  deed  on  the  ground  that  It  was 
made  with  Intent  to  give  prpferences 
among  his  creditors.  In  violation  of  the 
provisions  of  the  then  bankrupt  law. 
They  also  charged  that  ft  was  made  with 
Intent  todefraud  hlscredltors.  Acompro- 
ralse  was  thereupon  effected,  whereby 
Mary  Penn  agreed  to  give  her  notes  for 
certain  enumerated  debts  of  her  son,  the 
said  James  A.  Penn,  and  to  secure  tb'e  same 
by  a  deed  of  trust  on  the  "Home  Place,** 
and  In  execution  of  this  agreement  the 
trust-deed  to  Hylton  was  executed.  The 
bankruptcy  proceedings  were  thereupon 
abandoned.  After  the  execution  of  the 
trust-deed  a  suit  was  Instituted  by  Jesse 
Fry,  a  creditor  of  James  A.  Penn,  against 
Mary  Penn  and  others,  to  subject  the  land 
to  the  payment  of  his  debt,  and  In  that 
suit  the  laud  was  decreed  to  be  sold.  The 
land  was  accordingly  sold  under  the  de- 
cree, and  was  purchased  by  F.  B.  Penn 
and  James  P.  Crlti.  which  sale  was  con- 
firmed. The  charge  In  the  bill  is  that,  not 
only  were  tbe  deeds  In  question  fraudulent 
and  void,  but  that  the  beneficiaries  In  the 
trust-deed  and  the  purchasers  at  tbe  Judi- 
cial sale  bad  notice  of  the  fraud,  and  were 
therefore  affected  by  It.  The  answers, 
however,  deny  these  charges,  and  the  cir- 
cuit court  of  Boanoke  coun'^.  when  tbe 
cause  came  on  to  be  finally  beard,  dis- 
missed the  bill,  on  the  ground  that,  even  It 
there  was  b-audln  tbe  flrat  and  second 
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deeda,  the  trustee  and  Iwneficlarles  In  the 
trust-deed  were  innocent  purchaBere  for 
Talne,  and  that  their  claims  were  valid 
axalnst  all  other  creditors  of  Jameu  A. 
Penn.  In  this  decree,  which  Is  the  decree 
complained  of,  there  lanoerror.  The  boaa 
Sdes  of  the  appellees'  debts,  secured  in  the 
trust-deed, it  it  can  besaidtobequestloned 
at  all  in  the  bill,  ia  clearly  proves,  and  If 
there  was  fraud  In  the  transactions  as- 
sailed, or  any  of  them,  It  was  incumbent 
on  the  plaintiffs  to  show  by  clearand  cod- 
vincIuK  evidence  that  the  appellees  partic- 
ipated in  or  bad  notice  of  It.  This  they 
have  not  done.  It  is  true  that  two  uf  the 
appellees,  Frank  R.  and  Green  Penn,  In 
their  petition  in  bankruptcy,  charged  in 

feneral  terms  that  the.deed  from  James  A. 
'enn  to  Staples  was  not  only  an  unlawfoi 
preference  under  the  bankrupt  act,  but 
that  it  was  made  with  Intent  to  hinder, 
delay,  and  defraud  the  creditors  of  the 
grantor.  But  this  latter  averment,  of 
which  there  was  no  proof,  caji  be  taken, 
in  the  present  case,  merely  as  au  admis* 
alon,  which  Is  not  conclusive.  1  Greenl. 
Ev.  S212.  The  bill  calls  for  answers  on 
oath, and  in  the  answers oMhe  defendants 
the  charges  of  fraud  are  dlBtinctly  denied, 
as  also  the  charge  that  the  defendants 
bad  notice  of  the  aliened  fraud.  The  only 
evidence  Is  that  taken  by  the  defendaots, 
and,  looking  to  the  whole  case,  we  are  of 
opinion,  without  stopping  to  review  the 
eridHuce,  that  the  decree  dlsmlsalng  the 
Jblil  must  be  affirmed. 


Sawyebb  t.  Commonwealth. 

iSupreme  Court  of  Appeals  of  Virginia.  Sept. 
17,  ISSl.) 

CRiifiiui.  Lit— Rioai  to  Clow— Bbiiabks  or 
GOONBSL— Abboh. 

1.  In  a  criminal  prosecotJon,  where  connsel 
Is  emploryed  hy  a  private  person  to  assist  the 
oommonwealtli's  attorney,  the  question  whether 
Of  not  dofendaat  is  entitled  to  the  closing  argu- 
ment before  the  Jury  rests  In  the  sound  iliscre- 
tfon  of  tbe  trial  court,  and  its  ruling  a^inst  de- 
fendant Is  not  subject  to  review,  except  lor  abuse 
of  discretion. 

2.  In  acrimlnalcase,  aromarkbythecommon- 
wealth's  attorney  that,  tbou^b  be  had  no  right  to 
swear  any  man  accused  of  crime,  he  had  the  right 
to  prove  the  latter's  statements,  does  not  violate 
Code  Va.  S  whiuh  provides  that  the  failure 
of  aocuBod  to  testify  shall  not  be  the  subjeot  of 
comment  before  the  court  or  Jury. 

8.  In  a  prosecution  for  setting  fire  to  an  unoo- 
oupied  dwelling-house,  which  was  only  partially 
f»mpleted  when  burned,  the  evidence  showed 
that  when  the  fire  was  discovered,  the  flames 
were  bursting  out  at  every  opening,  and  that  the 
fire  appeared  to  have  been  set  In  several  places. 
It  was  also  shown  that  defendant  entertained 
hostile  feelings  towards  the  owner  of  the  build- 
ing ;  that  be  bad  repeatedly  threatened  to  bum 
it ;  that,  after  the  fire,  he  was  seen  to  stand  on 
the  site  of  the  house,  and  hold  up  his  hands,  and 
yell  as  if  hi  deUght;  and  that  he  had  admitted  to 
several  witDesses  that  he  had  homed  the  house. 
Held,  that  the  evidence  so  clearly  established 
defendant's  guilt  that  an  erroneous  ruling  hythe 
court,  excluding  evidence  offered  to  impeach  one 
of  the  commonwealth's  witnesses,  was  no  ground 
for  reversal,  since  such  exclusion  ooold  not  have 
harmed  defendant. 

Defendant  Sawyers  waa  Indicted  for 
malldooBly  and  lelonionBly  bamlns  the 


building  of  another.  He  wiw  coDTlcfcedt 
and  now  brings  error.  Affirmed. 

MarahaU  &  IiowlIer,tor  plaintiff  in  error. 
The  Attorn^  Qeaeral,  for  the  Common^ 
wealth. 

Lewis,  P,  This  la  a  writ  of  error  and 
supersedeas  to  a  Judgment  of  the  circuit 
court  of  Alleghany  county,  affirmlns  a 
Judgment  of  the  county  court  of  that 
county,  wberebv  the  prisoner  was  sen- 
tenced. In  accordance  with  the  verdict  of 
the  jury,  to  three  years'  Imprisonment  in 
the  penitentiary  for  the  felonious  and  ma- 
licious burning  of  a  certain  building,  the 
property  of  one  John  W.  Jennings. 

The  first  assignment  of  error  that  we 
win  conshler  raises  the  question  whether 
or  not  the  county  court  erred  In  permit- 
ting the  argumeut  before  the  Jury  to  be 
concluded  (against  the  prisoner's  objec- 
tion) by  R.  L.  Pnrr  sh,  an  attorney  em- 
ployed by  Jennings  to  aid  the  attorney 
fur  the  commonwealth.  It  is  contended 
that  in  a  criminal  prosecutlun,  wherein 
connsel  are  employpd  by  private  parties 
to  prosecute,  the  accused  has  the  right  to 
answer  any  argument  that  may  be  made 
to  the  Jury  by  such  counsel,  and  that  It 
was  error  In  the  present  case  to  permit 
the  casH  before  the  jury  to  be  concluded 
by  Pariish;  but  we  do  not  concur  in  this 
view.  It  was  a  matter  to  be  determined 
by  the  trial  court.  In  the  exerclae  of  a 
sound  discretion;  and  there  is  nothing  In 
the  record  to  show  that  this  dlscretluD 
had  been  abused.  Hopper's  Case,  6  Orat. 
684  ;  3  Rob.  Pr.  (Old.)  227;  1  Blsh.  Crlm. 
Proc.  (ad  Ed.l  §  282. 

The  subject  of  the  next  asBlgonient  of  er- 
ror la  a  remark  made  by  PniTlsh  in  the 
closing  argument,  which  was  aa  follows: 
"Although  I  hare  no  right  to  swear  any 
man  who  la  accused  of  crime,  I  have  the 
right  tu  prove  his  statements. "  The  pris- 
oner objected  to  the  remark  at  the  tlmOt 
as  he  does  now.  claiming  that  it  was  In 
violation  of  section  3897  of  the  Code, 
which  provides  that  the  failure  of  the  ac- 
cused to  testify  shall  create  no  presump- 
tion against  blm,  nor  be  tlie  subject  of 
any  comment  before  the  courc  or  Jury  by 
the  prosecuting  attorney.  There  was  cer- 
tainly no  direct  reference  In  the  remark 
to  the  failure  of  the  accused  to  testify,  and 
it  would  be  a  strained  and  unwarranted 
construction  to  hold  It  to  be  an  Indirect 
or  implied  comment  on  that  subject.  The 
objection  Is,  therefore,  not  well  taken. 
Sutton'B  Case.  85  Va.  12S,  7  S.  B.  Rep.  823. 

The  next  point  Is  as  to  the  exclasion  of 
certain  evidence  at  the  trial.  The  cum- 
monwealth.  to  maintain  the  issue  on  her 
part,  introduced  a  witness,  Ledford  Saw- 
yers, who,  on  cross-examination,  was 
asked  by  the  prisoner  whether,  In  a  con- 
versation, after  the  burning,  with  Mrs. 
Sawyers,  he  had  not  admitted  that  he  did 
the  burning,  to  which  the  witness,  with- 
out objecting  to  the  auRstion.  answered 
that  be  had  no  such  conversation.  The 
prisoner  then  called  Mrs.  Sawyers  as  a 
witness,  and  asked  her  the  following 
question:  "Did  or  did  not  Ledford  Saw- 
yers. In  a  conversation  with  yon, say  that 
It  you  were  true  In  yonr  declaration  that 
yon  would  not  teU,  11  yon  knew,  w1m> 
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bnrueil  Jenntn^^fi*  hoose,  he  would  tell  yoti 
who  did  it;  and  did  he  not  aay.  when  you 
told  taim  you  were,  'Well,  then,  I  will  tell 
yon.  I  did?'""— to  which  question  the  at- 
toroey  for  the  commonwealth  objected, 
and  the  objection  wau  sustained.  It  Is 
contended  that  the  qaestlon  was  rele- 
Tant,  and  therefore  admlralble  to  Impeach 
the  credit  of  Ledford  liawyera  aa  a  wit- 
uesa.  But,  be  that  aa  It  may,  it  is  clear 
from  the  evidence  certified  in  the  fourth 
bill  of  exeeptlone  t  which  was  taken  to  the 
refusal  of  the  court  to  grant  a  new  trial) 
that  the  jury  could  not  h&ve  rightly 
found  otherwise  than  that  the  prisoner 
was  guilty ;  and  hence,'  In  any  view,  he 
has  not  been  prejudiced  by  the  ruling  of 
the  conrt.  The  established  mie  is  that 
when  the  qnefltionia  the  appellate  court 
is  as  to  an  erroneous  ruling  at  the  trial  in 
admitting  or  excluding  evidence,  or  In  the 
glTinie  or  refusing  an  Instruction,  and  the 
accused  may  hare  been  prejudiced  by  such 
ruling,  even  though  it  be  doubtful  wheth- 
er he  was  or  not.  the  judgment  will  be  re> 
versed;  but  when,  from  a  snrrey  of  the 
whole  record.lt  is  manifest  that  he  has 
not  been  so  prejudiced,  the  judgment  will 
be  affirmed,  the  rule  in  this  respect  being 
the  same  In  criminal  as  In  civil  eases. 
Payne's  Case,  SI  Urat.  855;  Yaughan's 
Case.  85  Va.  671,  8  S.  E.  Rep.  5S4;  Bank  v. 
Waddlll,  '27  Grat.  448.  In  the  present  case 
the  evidence  Is  clear  and  satisfactory, 
leaving  no  room  tor  a  rational  doubt  as 
to  the  prisoner's  guilt.  It  was  proved  by 
Jennings,  the  owner, of  the  building,  that 
it  wns  burned  between  8  and  0  o'clock 
at  night,  on  the  S5tb  of  April,  1888;  that 
be  lived  about  400  yards  from  It,  and 
pa&sed  near  it  on  his  way  to  supper, 
about  85  or  40  minutes  before  the  fire  was 
discovered;  that  at  that  time  there  was 
no  Ore  in  or  near  it;  that  the  building 
was  a  dwelling-house,  but  was  not  com- 
pleted, and  was  unoccupied.  When  the 
fire  was  discovered,  be  says,  the  flames 
were  bursting  out  at  every  opening,  and 
the  house  appeared  to  have  been  set  on 
Are  in  several  places.  As  tending  to  fix 
guilt  upon  the  prisoner,  it  was  further 

Sroven  that  he  had  long  entertained  feel- 
igs  of  hostility  towards  Jennings,  origi- 
nating In  the  fact  that  the  farm  upon 
which  the  house  was  built  formerly  be- 
longed to  the  prisoner's  father,  and  had 
been  purcbiaaed  by  Jennings,  several  yeara 
before  the  burning,  at  a  judicial  sale.  On- 
ly a  week  before  the  burning,  he  (the  pria- 
oner)  declared  to  one  of  the  witnesaea  hla 
Intention  to  burn  the  house,  and  to  make 
Jennings  a  pauper;  and  several  months 
previously  he  remarked  to  another  wit- 
ness, who  mentioned  that  Jennings  was 
building  a  new  house,  that  if  he  built  it, 
It  would  not  stand  12  months.  On  two 
occasions  soon  after  the  burning,  when 

Eassing  the  standing  chimneys  where  the 
ODse  had  stood,  he  w  as  seen  to  **  hoM  up 
his  hands,  and  yell  us  If  In  delight;"  and, 
on  another  occasion,  he  said  to  one  of  the 
wltnesRCH  that  only  a  few  persons  knew  he 
burned  the  house,  and  they  would  not 
tell.  He  made  substantially  the  same 
statement  to  another  witness  at  a  differ* 
ent  time,  and  he  repeatedly  threatened, 
before  the  burning,  to  make  Jennings  a 


pauper.  Among  the  chief  indMie  which 
go  to  substantiate  at  once  corpus  delicti 
and  the  guilt  of  the  prisoner  In  a  case  like 
this,  say  the  authorities,  are  the  circum- 
stances that  the  fli-e  broke  out  suddenly  In 
an  uninhabited  house,  or  in  different  parts 
of  the  same  building,  and  that  the  accused 
bad  a  cause  of  Hi  will  against  the  suffer- 
er, or  had  been  heard  to  threaten  bim.  In 
the  present  caae,  not  only  do  all  theae  dr- 
cumstances  concur,  but  othera,as  we  have 
seen,  were  established,  which  make  a  clear 
case  for  the  commonwealth,— a  rase  so 
strong  and  clear  as  to  make  It  apparent 
that  the  jury  cuuld  not  have  rightly 
found  for  the  prisoner  had  the  court  per- 
n)itted  the  question  propounded  to  Mrs. 
Sawyers,  above  quoted,  to  be  answered, 
and  the  anawer  had  been  favorable  to  the 
prisoner;  nor  even  If  the  testimony  of  the 
witness  Ledford  Sawyers  had  been  dis- 
carded altogether.  It  is  true,  the  bill  of 
exceptions  embodies  only  the  evidence  for 
the  commonwealth,  the  court  deemln:; 
It  annecesaary,  aa  the  bill  states,  to  cer- 
tify the  evidence  Introduced  by  the  prison- 
er; but,  inasmuch  as  the  court  was' not 
usked  to  certify  the  latter,  and  aa  no  point 
was  made  either  In  the  trial  court  or  In 
the  circuit  court  (nor  has  amy  been  made 
in  this  court)  as  to  the  failure  to  certify 
it,  the  prisoner  must  be  taken  to  have  ac- 
quiesced In  the  view  that  It  was  notessen- 
tlal  to  his  case  In  the  appellate  conrt.  The 
Judgment  is  therefore  affirmed. 


NOBFOLK  ft  W.  R.  Co.  V.  PSKDLETON. 

(Supreme  Court  <ir^2^ato  qrP''lr0<nfci.  SepL 

Railboad  CoHPABiBa—OvaBCKABQU— Constitu- 
tional Ii4T. 
A  railroad  company  organised  in  184S, 
and  exempted  by  its  charter  from  legislative  reg- 
ulatiOQ  as  to  tolls  until  it  should  become  able  to 
pay  dividends  of  more  than  16  per  cent,  on  its 
capital  Btock,  was  acquired  by  another  company 
organized  in  1870  under  a  cnarter  investii^  it 
with  all  the  rights  sod  fTanehlsei  id  the  first 
company,  but  containing  a  inrovlsloD  that  it  should 
be  subject  to  all  the  laws  applying  to  railroad 
companies  generally.  Held,  the  latter  company 
audits  successors  were  subject  to  the  general  act 
of  1853,  prescribing  certain  maximum  rates  of 
toll,  and  a  penaltyforovercharges.  Railroad  COw 
V.  Pendleton,  11  S.  £.  Kep.  VWS,  foUoirad. 

Error  to  circuit  court,  Wythe  county; 
D.  W.  Boi.EN,  Judge. 

Mr.  Boiling,  for  plaintiff  In  error.  Afr. 
Pierce,  for  defendant  In  error. 

Lewis,  P.  This  was  an  action  of  debt 
In  the  circuit  court  of  Wythe  county  by 
Edmund  Pendleton  against  the  Norfolk  & 
Western  Railroad  Company,  to  recover 
penalties  for  alleged  overcharges  for  the 
transportation  ofcertaln  fertilizers.  There 
was  a  Judgment  for  the  plaintiff  for  f  SOO 
and  costs.  The  case,  except  as  to  the 
amount  involved,  is  like  the  rase  of  Rail- 
road Co.  V.  Pendleton,  86  Va.  KK^,  11  S.  E. 
Rep.  1062,  in  wlilch  case  a  judgment  in  fa- 
vor of  the  same  ;Jaintiff  was  afflrmed. 
It  Is  useless  to  repeat  'what  was  there 
said.  It  is  enough  to  say  that,  upou  con- 
sideration, we  adhere  to  the  ruling  in  that 
ease,  and  are  therriore  of  opinion,  for  the 
reasons  given  In  that  case,  to  affirm  the 
Judgment  in  the  preset  case. 
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Morgan  et  af.    Habbulo  et  aJ. 
{Supreme  Court  of  Georgia.  July  IB,  189L) 

CoiffPKTKNCT  OF  WlTNKSS  —  TRANBAOTIONB  WITH 

1.  la  an  action  agaHasl  sorrlTinfr  partners 
brought  by  the  benefloiaries  of  a  trust  fand,  the 
trustee  Is  prima  fade  incompetent  as  a  witness 
for  the  pluintifls  to  affect  the  partnershif)  with 
notice  of  the  trust,  by  means  of  a  transaction  or 
communication  between  himself  and  a  member 
of  the  partnership  DOW  deceased,  the  evidence  act 
of  1889  declarlDflT  that  "where  a  person  not  a 
party,  bttt  a  person  Interested  in  the  result  of  the 
suit,  is  offered  as  a  witness,  he  shall  not  be  com- 
petent to  testify,  if,  as  a  party  to  the  cause,  he 
would  for  any  cause  be  incompetent. " 

9.  There  was  no  error  in  granting  a  nonmlt. 
iSyUabut  by  the  Cowrk) 

Error  from  superior  court,  Snmtercoan- 
ty;  Allen  Furt,  JudKe. 

Salt  by  RuBsell  Morgan  and  others 
agaluBt  N.  B.  Harrold  and  others,  survlv- 
ors,  to  racover  irast  Innda,  Nonsuit 
granted.  Plaintiffs  brlngerror.  AfHrmed. 

Bioton  A  Cutis,  for  plaintiffs  In  error. 
B.  P,  BoUis  and  E.  A.  Hawkins,  by  Bar- 
xison  A  Peepies,  fur  defendants  In  error. 

Bleckley,  C.  J.  1.  The  snlt  was  by  the 
children  of  Morgan  against  the  earvlvlng 
partners  of  the  firm  ol  Harrold,  John- 
son &  Co.  and  others.  It  Involved  the 
tracing  o(  a  trust  fund  which  Morgan  had 
held  as  trustee  for  the  plaintiffs,  and  which 
he  had  wasted.  A  portion  of  this  fund 
had  been  Invested  by  blm  In  certain  real- 
ty, which  was  paid  tor  In  part  with  his 
own  money  and  In  part  with  the  trust 
money.  He  took  the  title  to  this  proper- 
ty In  his  onn  name,  with  no  declaration 
or  dlsclosore  of  any  trust  upon  the  lace 
of  t^e  conveyance.  He  afterwards  sold 
and  conveyed  It  as  his  own  to  Harrold, 
Johnson  &  Co.,  and  they  paid  blm  for  It. 
The  plaintiffs  sought  by  this  action  to 
assert  tlielr  rights  as  beneficiaries  of  the 
trust,  and  to  charge  Harrold,  Johnson 
&  Co.  with  their  equitable  Interest  In  the 
realty  thus  acquired  by  the  Arm  from 
their  trustee.  To  affect  tbe  firm  with  no- 
tice of  tbe  trust,  they  offered  at  tbe  trial 
to  prove  by  their  father,  the  trustee,  con- 
versations which  be  had  with  Thomas 
Harrold,  (a  member  of  the  firm  since  de- 
ceased.) In  wbicb  he  fuformed  him  (Har- 
rold) that  some  of  tbe  trust  money  was 
Invested  In  tbls  land.  These  conversa- 
tions were  prior  to  and  at  the  time  of  the 
execution  of  his  deed  to  the  firm.  There 
was  no  suggestion  that  any  other  mem- 
ber of  the  firm  was  present  at  or  privy  to 
the  conversations  or  any  of  them.  The 
court  ruled  the  witness  Incompetent  to 

five  the  evidence  offered,  because  Thomas 
[arrold  was  dead.  Tbe  witness  act  of 
1889,  In  clause  b,  declares  that  **  where  any 
suit  is  Instituted  or  defended  by  partners, 
pertions  Jointly  liable,  or  Interested,  the 
opposite  party  shall  not  be  admitted  to 
testily  in  his  own  favor  as  tn  transac- 
tions or  communications  solely  with  an 
Insane  or  deceased  partner,  or  person 
Jointly  liable  or  interested,  and  not  also 
wltb  a  survivor  thereof.''  Under  this 
provlston.Uone  or  all  of  the  plalnUtfs  had 
iwen  present  at  the  aJleged  conversations 
with  Harrold,  and  bad  heard  notice  of  the 


trust  communicated  to  him,  they  would 
have  been  incompetent  to  so  testify  at 
the  trial,  Harrnld  being  then  dead.  Thus, 
the  plaintiffs  themselves  were  not  compe- 
tent witnesses  to  prove  what  they  sought 
to  prove  by  their  trustee.  In  clause  d  the 
act  declares  that  "where  a  person  not  a 
party,  but  a  person  Interested  in  tbe 
suit  of  the  suit.  Is  offered  as  a  witness, 
he  shall  nut  be  competent  to  testify  If,  as 
a  party  to  the  cause,  be  would  for  any 
cause  be  incompetent."  The  trustee  was 
not  a  party  to  this  suit.  If  he  bad  been  a 
party,  that  is.  If  he  had  brought  the  suit 
as  trustee  to  recover  the  trust  fond  or 
trust  property  which  he  had  parted  with 
to  Harrold,  Johnson  ft  Co.,  he  would  have 
been  incompetent  to  testify  in  the  cause 
in  hts  own  favor  as  to  his  conversations 
with  Harrold,  for  tbe  reason tbatHarrold 
Is  dead.  Thus  he  certainly  has  two  of  tbe 
three  marks  of  an  Incompetent  witness 
which  are  specified  In  clause  d,  the  claase 
last  above  quoted.  Has  he  the  third  and 
most  important  mark,— was  he  Intereet- 
ed  In  the  result  of  the  suit? 

"The  predicaments  In  which  a  witness 
may  be  Incompetent  in  respect  of  the  r^ 
suit  admit  of  three  varieties:  (1)  Where 
actual  gain  or  loss  would  result  simply 
and  immediately  from  the  verdict  and 
Judgment ;  (2)  where  the  witness  Is  ao  sit- 
uated tba  t  a  legal  right  or  liability  would 
immediately  result  from  tbe  verdict  and 
Judgment;  (3)  wherethe  witness  would  be 
liable  over  to  the  party  calling  him  in  re- 
spect to  some  breach  of  contract  or  duty 
on  the  part  of  the  witness  involved  In 
the  Issue."  1  Starkle,  Ev.  (7tb  Amer.  £d.» 
from  3d  London  £d.  1842,}  pp.  106. 107. 
"It  seems  that,  in  general,  where  a  wit- 
ness is  prima  iSush  uable  to  the  plaintiff 
In  respect  of  the  cause  tor  which  he  sues, 
he  is  not  a  competent  witness  for  the 
plaintiff  to  prove  the  defendant's  liability; 
for  bis  evidence  tends  to  produce  pay- 
ment or  satisfaction  to  the  plaiotifl  at 
another's  expense,  and  the  proceeding 
and  recovering  against  another  would 
afford  strong,  it  not  conclusive,  evidence 
against  tlie  plaintiff  In  an  action  against 
the  witness.  **  1  Starkle  Ev.  supra,  112. 
There  can  be  no  doubt  that  a  trustee 
who  has  wasted  the  fund  is  liable  to  an- 
swer for  It  to  tbe  beneficiary  of  tbe  trust; 
and  It  Is  manifest  that  If  the  benoflciary 
follows  the  fund,  and  recovers  it  from  a 
third  person  to  whom  the  trustee  has 
parted  with  It,  the  liability  ol  the  troBtea 
to  bis  cestui  que  trust  is  thereby  dis- 
charged. The  trustee  Is  consequently  as 
much  Interested  In  al<ling  the  beneficiary 
in  maintaining  a  suit  to  recover  the  fund 
from  a  third  person  as  he  would  be  were 
the  suit  bis  own.  Nothing,  therefore, 
can  be  more  clear  than  that  Morgan,  the 
trustee,  was  interested  in  the  result  of 
this  suit;  and  prima  facieWs  whole  Inter- 
eat  was  on  the  side  of  tbe  plaintiffs,  the 
party  calling  bim  to  testify.  What  effect 
the  warranty  of  title  in  bis  deed  as  an 
Individ  uBl  to  Harrold,  Johnson  ft  Co. 
may  have  had  in  balancing  his  Interest  is 
not  now  for  consideration;  for  that  war- 
ranty, so  far  as  appears,  was  not  btfore 
the  court,  or  brought  to  Its  attention, 
when  the  competency  ol  the  witneee  wan 
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under  adjudication.  According  to  the  or- 
derof  statement  ill  the  bill  of  excer>MoDH, 
the  deed  was  not  put  in  evidence  until  aft- 
er the  decision  on  the  competency  ol  the 
witness  was  pronounced;  and  it  Is  no< 
where  intimated  that  the  witness  or  the 
rejected  testimony  wan  af^aln  offered  after 
the  deed  was  introduced.  I>niorinff  the 
warranty  as  a  factor  in  the  qaeatiou,  we 
bold  simply  that,  on  the  facts  presented, 
the  court  dli)  not  err  in  ruling  the  witness 
Incompetent,  and  excluding  his  testimony. 

2.  Nur  was  it  error  to  order  a  nonsuit. 
There  being  nu  evidence  of  any  notice  to 
Harrold,  Juhnson  &  Co.,  the  purchasers 
from  Morgan,  that  a  trust  fund  or  estate 
was  In  any  way  Involved  In  their  pur- 
chase or  the  suhject-matter  of  It,  they 
stand  on  the  looting  ot  bona  StJe  pur- 
chasers for  vulue  and  are  protected ;  and, 
they  t>eing  protected,  there  was  no  basis 
for  a  recovery  against  the  survivors  of 
that  firm  or  any  of  the  defendants  In  the 
action.  Judgment  affirmed. 


"Waed  v.  State. 
(Supreme  Court  of  Qeorgku   April  82,  1891.) 
Paumos  IH  BiTFRBin  Codbt— Bill  <»  Exobf- 

nOHB— OOXnXVAHOS, 
Wliero  a  bill  of  exoeptlonB  1b  doI  signed 
as  raqnired  by  Code  Ga.  {  4251,  and  there  is  no 
entry  v  other  evideooe  of  serrioe,  sn  sppUotttlon 
tar  oonUnnance  in  the  sapreme  coiut,  based'nptui 
the  oertiflcate  of  a  physi<nan,  and  the  letters  and 
affidavit  of  appellaat's  eenior  oounsel,  stiowlng 
the  sickness  of  the  latter,  and  his  consequent  ia- 
ahlUty  to  attend  coort  or  prepare  briefs,  will 
not  be  granted,  and  the  writ  of  error  will  be  di»- 
missed. 
(StfilabuB  by  flke  Court.) 

Error  from  superior  court,  Liberty  coun- 
ty. 

BosaWard  was  Indicted  lor  fornication. 
She  was  fonnd  guilty,  wliereupon  she  took 
this  writ.  Judgment  affirmed,  and  vrif 
dismissed. 

J,  T.  Jordan  and  E.  M.  Hewlett,  for 
plaiotlfl  in  error.  fK  W.  Fraser,  Sol.  Gen., 
for  the  State. 

Bt^kckley.  C.  J.  On  the  call  ot  this  case 
in  its  regular  order,  there  was  no  appear- 
ance for  the  plaintiff  1u  error;  but  the  at- 
tention of  the  court  waa  called  to  docu- 
ments on  fllein  the  clerk's  office,  consisting 
of  two  letters  from  E.  M.  Hewlett,  two 
letters  from  J.  Parker  Jordan,  an  affida- 
vit of  the  latt^^r  purporting  to  have  been 
sworn  to  in  the  District  of  Columbia  be- 
fore a  notary  public,  and  a  medical  certifi- 
cate signed,  A.  A.  Marsteller,  M.  D.  The 
purpose  Indicated  by  these  documents 
was  to  apply  for  a  contlnuu  nee  in  behalf 
of  the  plaintiff  In  error,  and  show  cause 
for  granting  the  same;  the  cause  alleged 
being  the  Indisposition  of  the  said  J. 
Parker  Jordan,  and  his  consi'quent  inabil- 
ity to  attend  the  court  at  the  present 
term,  or  even  to  prepare  briefs,  etc., for  use 
in  argument,  be  being  the  senior  counsel 
and  the  one  relied  upon  fur  services  Id  tbls 
court.  After  these  documencs  were  read, 
the  soHcl  tor  general ,  i-epreKcu  ting  the  state, 
objected  to  any  continuance  being  grant- 
ed, and  moved  to  dismiss  the  writ  ot«r- 
ror  because  the  bill  of  exceptions  had  not 
been  signed  as  required  by  section  4:!51  ot 


tbe  Code.  The  court  thereupon  Inspected 
the  bill  of  exceptions,  and  the  entries 
thereon;  and  seeing  that  the  bill  was  un- 
signed, and  that  there  was  no  entry  or 
other  evidence  of  service,  decided  that  the 
case  was  not  legally  in  this  court  so  as  to 
give  the  court  jurisdiction  of  the  same. 
Whereupon  it  was  ordered  and  adjudged 
that  a  continuance  be  denied,  the  writ  of 
error  be  dismissed,  and  the  judgment  ot 
the  court  below  stand  affirmed.  Writ  ot 
error  dismissed. 


ToTTT  T.  Stats. 
iSuvn^'M  Cowt  tf  Qeorgta.  April  98,1891.) 

Error  from  superior  court,  Liberty  county. 
J.  T.  Jordan  and  E.  M.  Hewlett,  for  plaintiff  In 
error.    W.  W.  Frmer^  BoL  Oea.,  for  the  Slate. 

Blbcklbt,  C.  J.  Tlie  Itects  recited  in  the  final 
order  made  In  the  oaM  of  Ward  t.  Btate,  nbi  su- 
pra, beinv  true  of  this  case  also,  It  was  ordered 
and  adiuoged  that  a  oontinnance  be  denied,  tbe 
writ  of  «Tor  be  dlunissed,  and  the  judgment  of 
tbe  court  below  stand  sfDrined.  Writ  of  error  dls- 
missed. 


SinLBT  V.  Obrr  ft  SoKB  Co. 
CSupreme  Court  qf  Qeorgia.   Hay  S,  1891.) 

TSIAI.  87  ConBT^DsCIBIOK  OX  RSCOLLIOTIOS  OW 
BVIDBHCS— ACCOUNTUIQ  OT  AOBHT. 

1.  Where  notes  held  by  a  creditor  as  collat- 
eral security  are  in  the  hunds  of  the  principal 
debtcv  for  collection,  with  the  understanding 
that  the  iwooeeds  are  to  be  and  remain  the  prop- 
erty of  tbe  creditor  until  the  principal  debt  » 
paid,  cotton  received  In  payment  of  tbe  collat- 
wal  notes,  and  sent  to  an  agent  of  the  creditor 
Ux  sale,  must  be  accounted  for  by  such  agent  to 
the  creditor  as  property  belonging  to  the  latter. 

S.  There  was  evidence  from  which  the  trial 
judge,  acting  as  a  jury  by  the  consent  of  parties, 
could  Sod  that  the  cotton  In  question  belonged 
to  tlie  creditor,  and  that  the  agent  was  affected 
with  notice  of  his  title. 

8.  Where  the  Judge,  acting  as  a  jury,  deoides 
the  case  long  after  hearing  tbe  evidence  and 
argument,  he  may  act  upon  his  recollection  of 
the  written  eridenoe  without  baring  it  in  bis 
possession  at  the  time  of  deciding,  provided  he 
isBStisfled  that  he  remembera  it,  and  especially  If 
he  remains  of  tbe  same  opinion  as  to  tbe  effect  of 
it  after  reviewing  it  upon  a  motion  for  a  new 
trial,  in  deciding  which  motion  the  evidenoewaa 
all  put  before  him  again  and  re-ezamlued. 
{Syllabm  hy  Sfnunoiu,  /.) 

Error  from  superior  court,  Richmond 
county. 

J.  R,  Lamar,  for  platntlffln  error.  Baiy 
per  <ft  liro..  for  defendant  In  error. 
Judgment  affirmed. 


BoAZ  et  at,  V.  Central  Railroad  ft  Bank- 

INO  Co. 

{Supreme  Court  of  Oeorala.  July  8,1891.) 

Livb-Stoce  Suipmbnt— Feeding  asd  Watebisa 
— Special  Contb&ct. 
1.  Tlie  shipper  of  live-stoc^  by  railway,  un- 
der a  special  contract  in  which  ho  atn^eea  that, 
"in  case  of  accidents  to  or  delays  of  train  from  anj 
cause  whatever, "  he  "is  to  feed,  water,  and  take 
proper  care  of  the  stock  at  bis  own  expense, " 
cannot  recorer  damages  resulting  from  his  own 
failure  to  perform  his  part  of  the  contract,  al- 
though the  company  may  bave  consumed  more 
Ume  than  necessary  in  effecting  the  transporta- 
tion. There  might  be  damage  from  such  delaj 
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by  Inoreasliw  th«  ozpense  of  the  sLIpper,  or  by 

BOtne  loss  to  him  In  oonsequence  of  the  change  of 
Doarket  ralue,  but  the  deterioration  in  the  condl- 
tiOD  of  the  animals  from  lack  of  food,  water,  and 
attention  would  not  result  from  the  delay,  but 
from  the  negli^nce  of  the  shipper. 

3.  Where  ttiere  is  a  special  contract  varying 
the  liabilitT  of  the  carrier,  the  action  la  luroperly 
brought  on  the  speoial  contract,  and  not  on  the 
genwal  liability. 
(SyUcdnu  by  the  Court.) 

Error  from  superior  court,  Dougherty 
county;  B.  B.  Bower,  Judge. 

Actlou  by  G.  R.  Boaz  &  Co.  against  tne 
Central  Railroad  &  Backing  Company,  to 
recover  damages  lor  delay  In  sblpplng  cat- 
tle. Judgment  for  defendant.  Plaintiffs 
bring  error.  AtBrmed. 

D.  H.  Pope.tor  plaintiffs  in  error.  R.  F. 
Lyon  and  W.  T,  Jooes,  for  defendant  In 
error. 

Blbcki^rt,  C.  J.  1.  Where  parties  deal* 
Ing  with  each  other  enter  Into  a  lawful 
contract  touching  a  given  transactlun.  the 
terms  of  that  contract  are  the  law  of  the 
transaction,  as  between  themsel  vee.  Tfaelr  ■ 
rights  and  obligations  are  meusared  by 
their  own  stipulations.  Here  there  was 
a  written  contract;  the  animals  were 
shipped  at  n  reduced  rate;  the  owner  was 
allowed  free  transportntion  for  himself  or 
htQ  agent;  and  the  owner  or  shipper 
agreed  on  his  part  to  assume  all  risk  Incl* 
dent  to  railroad  transportation  not  occo- 
Bluned  by  negligence  of  the  company ;  and, 
"In  case  of  accidents  to  or  delays  of  train 
from  any  cause  whatever,  to  feed,  water, 
and  take  proper  care  of  the  stock  at  bis 
own  eTcpense. "  According  to  the  evidence, 
there  was  delay  from  some  cause  not  ex- 
plained, and  the  deterioration  of  the  anl* 
male  In  condition  and  value  resulted  chief- 
ly, If  not  exclaslrely,  from  lack  of  food, 
water,  and  doe  attention  pending  tbls  de* 
lay.  The  owner  or  shipper  did  not  go 
along  with  the  stock,  or  upon  the  same 
train,  nor  send  an  agent.  The  contract 
obligation  to  "leed,  water,  and  take 
proper  care  of  the  stock"  was  wholly  dis- 
regarded, and  yet  the  complaint  Is  that 
the  animals  suffered  tor  the  want  of  food, 
water,  and  attention,  and  were  thereby 
damaged.  The  theory  of  the  plaintiff 
seems  to  be  that,  if  there  had  been  no  de- 
lay, there  would  have  been  no  need  lor 
food  and  water  ea  route,  and  conuequent- 
ly  no  damage  from  his  failure  to  lurnieh 
the  same.  But  it  was  foreseen  that  there 
might  be  delay,  and  the  contingency  was 
provided  for  by  mutual  agreement,  the 
terms  of  whicb  cast  the  duty  on  the  own- 
er or  shipper  to  feed  and  water  in  case  of 
delay  from  any  cause.  Manifestly,  the 
non-performance  of  tbls  duty  was  the 
proximate  cau^e  of  the  damage. 

2.  As  there  was  a  special  contract  snb- 
stltutlng  a  conrentional  for  the  ordinary 
liability  of  the  carrier,  the  action,  as  ulti- 
mately shaped  by  amendment  to  the  dec- 
laration, was  properly  rested  on  the  spe- 
cial contract.  After  the  plaintiffs*  evl- 
deucp  disclosed  that  th^  shipoieut  In  ques- 
tion was  not  made  under  the  general  law 
applicable  to  common  carriers.  It  would 
be  obTloDsly  unlnst  to  measure  the  duty 
and  oblijcatlons  of  th'<  carrier  by  that 
law  Instead  ol  by  the  stipnlatlons  of  the 


(Qa. 

gurfelea  embodied  In  tbrirexpresB  e<nitract. 
[ad  the  plaintiffs  refused  to  amend,  and 
stood  npon  their  declaration  as  originally 
framed,  counting  In  tort  upon  the  public 
duty  ol  the  carrier,  they  could  have  pur- 
sued that  course;  but  the  defradaut  would 
hare  been  allowed  to  set  up  the  special 
contract,  and  take  the  benefit  of  it  in  that 
way.  Railroad  Co.  v.  Thornton,  71  Qa. 
61.  Bliss,  Code  PI.  §  14;  2  Amer.  A  Eng. 
Enc.  Law,  903;  1  Bates.  Partn.872;  Oxl^ 
V.  Railway  Co.,  66  Mo.  629.  Judgment  af- 
firmed. 

IrUUPEiN,  J.,  not  presiding. 


Brooks  t.  Wooraoir  0t  af. 

(Supreme  Court  qf  Georgia.  Jnly  %  189L) 
EzBCDTioN  or  Will  —  Attsbtino  Witkjbsbs. 
According  to  the  dootrlne  of  DufOe  v.  Cor- 
rIdOD,  40  Ga.  1^,  the  witnesses  to  a  will  most 
subscribe  their  names  as  witnesses  after  the 
will  is  signed  by  the  testator,  there  being  noth- 
ing to  attest  until  his  signature  has  been  an- 
nexed.  It  makes  no  difference  that  the  signing 
and  attestation  are  each  a  part  of  one  and  the 
same  transaction. 
{Syllabue  by  the  Court.) 

Error  from  superior  eonrt.Bibb'uoanty; 
A.  JL.  Miller,  Judge. 

Action  by  John  W.  Brooks  against  Lula 
Woodson  and  another.  Judgment  for  de* 
fendants.  Plaintiff  brings  error.  Afflrmed. 

Bill  ^  Hania,  for  plaintiff  in  error. 
Hardemna  A  Darb,  Turaer  S  Wittingbam, 
and  DvssauA  Burtletttlor  defendants  In 
error. 

Bi.ECKLET,  G.  J.  There  is  nothing  to 
distinguish  this  case  from  Dnffle  v.  Oorrl- 
don ,  40  Ga .  122,  except  that  In  the  execution 
and  attestation  of  this  will  there  was  but 
one  transactlon.the  wltnepsesall  Subscrib- 
ing the  unsigned  will  In  the  presence  of  the 
testator,  and  he,  at  the  same  time  and 
place,  and  immediately  after  they  affixed 
tlieir  signatures,  signing  the  document  in 
tbeir  presence.  In  Duffle  r.  Corrldon  there 
were  two  Interviews,  at  the  first  of  which 
two  of  the  witnesses  (togther  with  an- 
other who  was  not  afterwards  preseut) 
aubscribed,  and  at  the  second  the  testa- 
tor and  the  third  witness.  But  is  this 
difference  in  the  facts  of  the  two  cases  ma- 
terial? The  doctrine  distinctly  held  by 
the  court  In  ruling  Duffle  v.  Corrldon  is 
that,  until  thetestaforsigns,  there  Is  noth- 
ing to  attest;  the  aignatare  of  the  testa- 
tor being  the  principal,  if  not  the  only, 
matter  to  which  the  atteetatlon  contem- 
plated by  law  appUee.  It  Is  obvious  that. 
If  this  be  the  true  reason  why  the  wit- 
nesses cannot  subscribe  their  names  until 
after  the  testator  has  signed  his.  It  Is  of 
no  consequence,  when  the  form  of  attest- 
ing an  unsigned  will  isgonethrougb  with, 
whether  on  the  same  occasion  of  the  tes* 
tator's  added  signatare  or  on  a  previous 
occu«iun.  In  either  case,  the  attesting  act 
would  be  performed  when  there  was  no 
signature  In  existence  to  be  attested,  and 
therefore  no  subject-matter  to  which  the 
act  could  apply.  To  witness  a  future 
event  Is  equally  impossible,  whether  It  oc- 
cur the  nest  moment  or  the  next  week. 
We  rule  the  presenl;  case  on  the  aatboritj 
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of  the  prior  one  above  cited;  being  eatls- 
fled,  after  careful  examination,  that  to 
abide  by  the  principle  of  that  decision  we 
must  rei^ard  the  order  ol  time  in  which 
the  respective  el^atares  occor,  rather 
then  the  Interval  of  time  by  which  they 
are  separated.  The  manifest  teaching  of 
Duffle  v.Coriidonls  that  the  testator  must 
Btsn  first.  That  teaching  Is  not  followed, 
but  directly  violated,  when  the  wltneasea 
sign  first.   Judgment  affirmed. 

LuuPKiN,  J.,  not  presiding. 

Non.  Where  signlnff  by  one  or  more  of  the 
witoeBses  precedes  that  of  the  testator,  and  is 
on  a  different  occasion,  the  will  is  not  vaJidlv 
attested.  Reed  v.  Watson,  27  Ind.  443;  Hind- 
marsh  V.  Carlton,  6  H.  L.  Cas.  100.  But  when  all 
(witnesses  and  testator)  slf^  on  the  same  occa- 
sion, authorities  differ.  Thewill  is  held  notj^ood 
In  Oldlor's  Case,  3  Curt.  Ecc.  866;  Bjra's  Case, 
B  Curt.  Bcc.  117;  Cooper  v.  Bookett,  Id.  046;  Staaw 
V.  I!)evUle,lJTn:.  ^.  S.)40e;  Kagland  r.  Hunting- 
don, 1  &ed.  608;  Jaohaon  v.  Jackson,  SB  N.  Y. 
153;  Bisters  of  Charity  v.  Kelly,  67  N.  T.  409; 
HcMulkin's  Case,  0  Dem.  Sur.  847.  And  see 
Pearson  v.  Ptiarson,  L.  R.  2  Frob.  &  Div.  451 ; 
Fischer  v.  Popham,  L.  K.  8  Prob.  &  Div.  246. 
In  the  following  cases  the  attestation  bed  an  ad- 
ditional element  of  invalidity,  namely,  as  not 
being  done  in  testator's  presence:  Cox's  Will, 
1  Jones,  (N.  &)  881 ;  Boldry  v.  Parrls,  2  Cush. 
4S8;  Cbiwe  v.  Elittredge,  11  Allen,  49,  (caaea  re- 
viewed.) The  will  la  held  good  in  O'Brien  v. 
Galagber,  25  Corn.  229,  and  in  Miller  v.  Mc- 
Neill, K  ^  Bt  217.  Hot,  In  connection  with  this 
latter  case,  it  must  be  observed  that  the  Feno- 
sylvanla  law  does  not  require  subscribing  wit- 
nesses. Statute  quoted  and  cases  cited  inTrew 
V.  Clarke.  80  Pa.  St.  178,  179.  In  Swift  v. 
WUey,  1  B.  Hon.  114,  the  deoision  rests  partly 
upon  acknowledgment  of  signatures  by  the  wit- 
nesses. It  Is  miscited  in  Chisbolm  v.  Ben,  T 
B.  Mon.  410,  but  followed  In  Becbrest  v.  Ed- 
wards. 4  Mete.  (Ky. )  lfi3.  Tbe  case  of  Vaughan 
V.  Burford,  3  Bradf.  Sur.  78,  la  overruled  by  tbe 
Kcw  York  cases  cited  supra.  Bowser  v.  Frank- 
lin, 6  Grat.  1,  rests  partly  on  the  fact  that  the 
signature  of  tbe  testator  was  by  bis  request 
affixed  before  attestation.  In  Virginia,  too,  wit- 
uess  may  acknowledge  signature.  Sturdivant  v. 
Bircbett,  lU  Grat  67.  And  see  Pollock  v.  Glas- 
sell,  a  Orat.  439.  In  general,  see  1  Jarm.  Wills, 
110;  Schouler,  Wills,  S  838;  Beach,  Wills,  i  43. 


Albertson  et  al.  v.  Terrt  et  ah 

(Supreme  Court  of  North,  Carolina.  Oct.  18, 
1881.) 

RkrcsAit  or  Cbakob  or  Venus — Bbvixw  ok  Ap- 

FBA1>— NOXSDIT— FkOSECUTIO^  BoKDS  —  LllUTl.- 

Tioxs — Insthuctioss. 

1.  Under  Code  N.  C.  jS  196,  197,  which  for- 
bid a  Judge  to  remove  a  cause  on  an  allegation 
that  a  fair  trial  cannot  be  bad  in  tbe  county 
where  pending,  unless  satisfied,  after  tborougb 
examination  of  the  evidence,  that  the  ends  of 
Justice  demand  a  removal,  a  finding  that  a  party 
can  secure  »  fair  trial  in  tbe  county  where  pend- 
ing is  conclusive,  and  cannot  be  reviewed  sn  ap- 
peal. 

2.  After  the  Jury  is  Impaneled,  a  motion  to 
noDsnlt  plaintiffs,  on  the  ground  that  tbe  prose- 
cution bond  Is  Improperly  executed,  will  he  de- 
nied where  plaintiffs  offer  to  perfect  the  bond. 

a  Under  Cude,  g  413,  which  provides  that  no 
Judge,  in  giving  an  instruction  to  the  petit  Jury, 
shall  give  an  opiolou  whether  a  fact  Is  fully  or 
aufflcientty  proven^  an  Instruction  that  no  charge 
in  the  bin  of  particulars  appears  against  one  of 
the  defendants  which  is  not  paid,  as  shown  by 
copiee  of  receipts  filed,  was  properly  refused,  a* 
invading  the  provlnoe  ot  the  Joiy. 


4.  Tbe  statute  of  llmltaUons  is  not  available 
where  not  pleaded,  and  It  is  proper  to  refose  to 
charge  that  items  of  ludebteoaess  accraing  more 
than  three  years  before  suit  bronght  are  barred, 
where  the  trisl  is  aa  inquiry  on  a  Jodgment  by 
default 

Appeal  from  superior  court,  Paflquotank 
county;  Hbnby  B.  Bryan,  Judge. 

Action  by  J.  W.  Albertson  A;  Son  agalnnt 
Harvey  Terry  and  Timothy  Ely  to  recover 
attorney's  fees.  Verdlctand  judgment  for 
plaintiffs.   DerendantB  appeal.  Affirmed. 

H.  Terry,  for  appellants.  Qrandy  Jt 
Aydlett,  tor  appellee. 

Clark,  J.   The  case  on  appeal  preaenta 

four  exceptions  for  review : 

I.  The  denial  of  the  motion  to  remove. 
The  statute  (Code.  §§  196. 197)  forbids  the 
Judge  to  remove  a  cause  on  an  allegation 
that  a  fair  trial  cannot  be  had  In  the  coun- 
ty where  pending,  unless  aatiafled,  after 
titorough  examination  uf  the  evidence* 
that  tbe  endfi  ot  Jnstlee  demand  a  remov- 
al. Here  the  Judge  finds  as  a  fact  that 
the  defendants  could  secure  a  fair  trial  In 
said  county.  Such  llndiog  is  conclusive, 
and,  besides,  the  granting  or  refusal  ol 
such  motion  in  not  reviewable.  State  v. 
Duncan,  28  N.  C.  98;  State  v.  HUdreth,  31 
N.  C.  428;  State  v.  UlU.  72  N.  C.  345;  HUtn 
T.  HalU  78  N.  C.  134;  Htata  v.  Jobnsoo,  104 
N.  O.  780. 10  S.  £.  Bep.  257.  * 

2.  After  the  Jury  was  Impaneled  tbe  de> 
fendants  moved  to  nonsttlt  tbe  plalntlfto 
because  the  prosecution  bond  was  Improp- 
erly executed.  The  plaintiffs  aslced  leave  to 
perfect  the  bond,  which  was  granted,  and 
defendants*  motion  denied.  The  objection 
came  too  late,  Brittain  r.  Howell,  19  N. 
C.  107;  Russell  v.  Buuuden,  48  N.  C.  482: 
Hughes  V.  Hodges.  94  N.  C.  56. 

8.  After  argument  by  counsel  to  thejury, 
the  defendants  asked  the  court  to  charge 
the  jury  that  "no  charge  in  the  bill  of  par- 
ticularrt  against  Terry  is  shown  that  is 
not  paid  in  full  to  plaintiffs,  as  shown  by 
copies  of  receipts  filed ;  therefore  Terry  is 
not  liable  for  the  debts  ot  Ely."  The 
court  declined  to  give  tbe  instruction, 
and  ohbived  the  jury  that  It  was  a 
question  u(  fact  for  them,  in  passing  up- 
on which  they  were  to  be  guided  by  the 
evidence  submitted  to  them.  Had  the 
JudKe  granted  the  prayer.  It  would  have 
been  h  palpable  violation  ot  the  act  ot 
17»6,  (Code.  S  413.i)  The  question  of  pay- 
ment was  an  Issoe  ol  fact  for  the  jury. 

4.  Because  the  court  declined  to  charge, 
as  requested,  thac  all  Items  of  charges 
made  b3' plaintlffa  more  than  three  years 
before  suit  brought  were  barre*!  by  the 
statute  of  limitations.  The  triiil  was  an 
inquiry  Instituted  upon  a  Judgment  by 
default  for  want  of  an  answer  taken  at 
the  previous  term.  It  Is  familiar  learning 
that  the  statute  of  liuiitatlontt  ia  not 
avallnble  unlesH  pleaded,  (Guthrie  v.  Ba- 
con, 107  N.  C.  337, 12  S.  E.  Rep.  204;  Ran- 
dolph V.  Randolph,  107  N.  C.  SOS.  12  8.  £. 
Rep.  874;)  and  this  is  required  by  the  stat- 
ute, (Code,  §  138.)   No  error. 


>Tbia  section  provides  that  "no  Judge,  In  giv- 
ing a  charge  to  the  petit  Jury,  either  In  a  civil  or 
a  criminal  action,  shall  give  an  opinion  whether 
a  fact  is  fully  or  sufficiently  proven,  such  matter 
being  <he  trae  ofBoe  and  ^rtnoe  <»  the  Joiy. " 


Digitized  by  Google 


714 


SOUXHXlASTERir  ERFOBTBB.  Voi»  18. 


(N.a 


State  v.  Haddock. 

tSworemt  Court  of  North  Carolina.   Oct  20, 
1891.) 

Dbbtrotinq  Bbfctatiox  or  Innocbnt  Woman 
— Indictubht. 
An  Indictment  which,  in  the  lan8:uage  of 
Code  N.  C.  S  1118,  creating  the  offense,  charges 
that  defendant,  attempting  wantonly  and  mali- 
cioualy  to  injure  and  destroy  the  reputation  of  It. 
B.,  an  innocent  and  virtaona  woman,  did,  by 
words  spoken,  declare,  in  substance,  that  she 
was  an  inoontlnent  woman,  1b  sufflulent,  without 
setting  forth  the  words  by  which  ttie  attempt 
was  made. 

Orimlnal  action  tried  before  Whitakkb. 
Judge,  at  tbe  June  term,!]891,of  theauperi- 
orcDurtof PIttcounty.  Tbedefendant was 
indicted  for  attemptinK  to  iDlareaodde- 
fltruy  the  reputation  of  an  Innocent  wo- 
man, andnr  section  1113  of  tbe  Code.  Tbe 
IndlctmeDt  was  ae  followB:  "Tbe  Jarora 
lor  tbe  state  opon  their  oatbs  present  that 
Bpencer  Haddock,  late  of  tbe  county  of 
Pitt,  on  tbe  26tb  day  of  May,  in  tbe  year 
<if  our  Lord  one  thousand  eight  hundred 
und  ninety-one,  at  and  in  tbe  county  of 
Pitt,  attempting,  wantonly  and  mallcioua- 
ly,  to  injure  and  destroy  tbe  reputation  of 
one  Lany  Booth,  l>eing  an  Innocent  and 
Tlrtoons  woman,  did,  by  words  spokm, 
declare.  In  substance,  that  the  said  I^ny 
Booth  was  anlncontinentwoman.affalnBt 
the  form  of  tbe  statute  in  such  case  made 
and  provided,  and  agsinst  the  peace  and 
dlgnl  ty  of  the  state. "  The  counael  for  de< 
fendant  moved  to  quash  tbe  bill  of  Indict- 
ment, which  motion  was  allowed,  and 
the  state  appealed.  Reversed. 

The  Attorney  Oenentl,  for  the  State. 

Davis,  J.,  (after  atatlDg  tbe  facts.)  By 
section  Ills  of  the  Code  It  Is  made  a  misde- 
meanor for  any  one  to  "attempt,  in  a  wan- 
ton and  malicious  manner,  to  destroy  the 
reputation  of  an  innocent  woman,  by 
words  written  or  spoken,  which  amount 
to  a  charge  of  Incontinency. "  The  d^end- 
ant  is  indicted  under  this  section,  and  tbe 
only  question  presented  lor  our  considera- 
tion Ib,  does  the  Indictment  "express  tbe 
charge  against  tbe  defendant  In  a  plain, 
intelligible,  and  explicit  manner?"  If  it 
does,  it  is  sufficient.  See  Code,  S  1183. 
The  Indictment  follows  the  very  language 
of  the  statute;  bat  It  Is  said  that  the  In- 
dictment should  set  forth  tbe  words 
"spoken,"  and  the  circumstances  under 
which  they  were  spoken,  In  order  to  ena- 
ble the  court  to  see  whether  they  amount 
to  a  charge  of  Incontlnency,  and  to  enable 
the  defendant  to  know  what  he  la  to  an- 
swer. The  charge  is  clearly  and  distinctly 
made,  in  the  very  language  of  the  Btatute, 
that  he  wantonly  and  raallcloasly  attempt- 
ed to  injure  and  destroy  the  character  of 
Lany  Booth,  an  innocent  and  virtuous 
woman.  Whether  she  Is  an  innocent  and 
virtuous  woman,  and  whether  he  has  at- 
tempted, by  words  spoken,  to  Injure  and 
destroy  her  character,  are  matters  for 
proof.  It  la  not  necessary  to  set  forth  the 
words  by  which  the  attempt  was  made. 
The  offense  is  created  by  statute,  and  It  is 
Bufflcient  If  the  indictment  follows  the 
words  of  the  statute.  State  v.  George,  93 
N.  C.  568,  and  cases  cited.  The  legislature 
has  tbouffht  wise  to  relax  tbe  stringency 


of  tbe  common-law  requirements  In  Indict- 
ments under  which  d^endants  frequently- 
escape  trial  and  punishment  by  informali- 
ties and  refinements.  Code,  9  I'^SS,  supra. 
In  the  case  of  State  v.  Edens.  05  N.  C.  «93, 
an  indictment,  in  form  preclsdj  like  this, 
was  before  this  court,  in  which  there  was 
a  motion  In  arrest  of  Judgment.  That 
was  the  defendant's  appeal,  and  a  new 
trial  was  awarded  because  of  error  in  in- 
atructlons  to  the  Jury  upon  tbe  evidence, 
but  tbe  court  refused  to  arrest  tbe  Judg- 
ment. It  Is  true  that  tbe  formof  the  In- 
dictment was  not  passed  on;  but  SurrH, 
C.  J.,  Bald:  "We  do  not  find  It  neceasary 
to  pass  upon  the  form  of  tbe  indictment, 
•  •  •  since  we  propose  to  dispose  of  the 
appeal  upon  the  ruling  to  which  tbe  first 
exception  is  taken,  with  the  remark  that 
similar  forms  of  indictment  havn  iicen 
heretofore  liefore  this  court,  and  acted  on 
without  objection,  for  these  all^efl  de- 
fects." State  V.  Edens,  W  N.  C.  69S,  and 
casm  there  cited.  Tbere  Is  error.  Let 
this  be  certified. 


Cdnningoim  et  al.  v.  Fbtbrson  et  al. 

(Supreme  Court  qf  North  Carolina.   Oct,  18, 
1891.) 

DsBDB—KBOiBTBAnoN— What  CoirenTVTas— Pn/- 
mo. 

In  an  Botl<m  to  recover  land,  the  Isane  was 
■a  to  whether  a  certain  deed  was  filed  for  regia- 
tration  before  December  80, 1889,  and  the  deed 
contained  an  indorsement  by  the  register  that  it 
was  "filed  for  registration  at  12  o'clock  x.,  Joly 
37,  1889,  subject  to  tbe  annexed  facts;"  that,  no 
fees  having  been  paid,  It  was  left  open  to  the 
inspection  of  the  public  until  December  80,  1889. 
when  tne  fees  were  paid,  and  it  was  d\ily  filed 
and  recorded.  The  register  and  others  testified 
that  he  exinressly  refused  to  receive  the  deed  till 
the  fees  were  i»id.  field  that,  under  Code  N. 
C.  S  which  requires  the  raster  to  indorse 
on  each  deed  in  truat  and  mcHrtgage  tiie  day  on 
which  it  Is  mesented  to  htm  for  registration, " 
and  section  8758,  which  providea  that  he  shall 
not  lie  compelled  to  perform  any  service,  unless 
his  fee  be  paid  or  tendered,  except  in  criminal 
actions,  It  was  error  to  refuse  to  charge  that,  if 
the  Jury  believed  the  eridenoe,  they  Bhuald  find 
that  tbe  deed  bad  not  been  "filed  fw  reglstia- 
lion"  prior  to  December  80,  1889. 

Appeal  from  superior  court,  Beaufort 
county;  Hknkt  R.  Bbtan,  Judge. 

Action  by  W.  H.  Cunnlngglm  and  an- 
other against  W.  H.  Peterson  and  anotbw 
to  recover  land.  Tbe  following  is  so  much 
of  the  case  settled  on  appeal  as  need  be  re- 
ported : 

Plaintiffs  offered  this  evidence:  (1)  A 
deed  from  L.  U.  Connlngglm  and  wife  to 
W.  H.  Peterson,  dated  July  12.  3891.  and 
recorded  In  Book  72,  p.  223,  register's  office 
of  Beaufort  county.  This  deed  was  re- 
ceived by  the  register  at  10  a.  h..  on  July 
27,  3SS9,  and  recorded  July  29,  1889.  This 
deed  conveys  locus  ia  quo.  (2)  Mortgage 
from  W.  U.  Peterson  and  wife  to  L.  U. 
Cunnlngglm,  dated  July  27,1889,  and  re- 
corded In  Boolt  7S,  p.  227,  register's  office 
of  Beaufort  county.  The  original  of  this 
mortgage  is  attached  to  the  complaint 
herelu  as  a  part  of  the  same.  This  mort- 
gage was  proved  before  B.  F.  Mayo,  a 
Justice  of  tbe  peace  for  Beaufort  county, 
on  July  17,  1889,  and  the  privy  examine- 
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tlon  of  Jnlla  Peterson  taken  on  July  27, 
1889.  The  clerk  of  the  superior  court  of 
Beaufort  county  placed  his  certificate  up- 
on tbe  said  mortgage,  and  ordered  Its 
registration.  Upon  this  mortgage  and 
upon  tbe  record  fm  tbe  following  Indorse- 
ment: "Filed  for  registration  at  12  o'clock 
M.,  July  27,  188U,  subject  to  tbe  annexed 
facta  Indorsed,  and  registered  Id  tbe  office 
of  tbe  register  of  deeds  for  Beaufort  Co. 
in  Book  73.  page  227.  January  1,  1H90." 
Upon  the  said  mortgage  and  regord  is  the 
further  indorsement :  "  This  mortgage 
was  brought  Into  tbis  office  by  G.  Wllkena, 
clerk  of  the  superior  court,  J  uly  27. 1889. 
No  feeH  having  been  pcdd,  tbe  same  was 
left  In  the  office,  open  to  the  Inspection  of 
the  public,  until  December  SO,  1889,  at  10 
A.  M.,  when  H.  H.  Broome  paid  fees,  and 
the  same  was  duly  filed  and  recorded  in 
Book  78,  p.  237,  register's  office  uf  Beaufort 
conutj.  M.  F.  Williamson,  Register. " 
M.  F.  WllUamson  testified :  "  I  am  the  reg- 
ister of  deeds  for  tbis  coun  ty.  *  The  origi- 
nal mortgage  was  handed  the  witness, 
and  tiie  question  asked,  "When  did  you 
first  see  this  mortgage?"  Witness  tpsti- 
tied:  "On  July  26,  1889,  Mr.  Bonner  sent 
me  two  mortgages,  of  which  this  is  one." 
Witness  testified  that  "Bonner  stated  in 
the  letter  that  be  wished  me  to  distinctly 
uDdentond  that  hewasnotreeponHlblefor 
the  fees,  and  that  I  would  have  to  look  to 
Mr.  Cnnningglm  for  them.  I  then  took 
the  mortgages,  and  carried  them  to  the 
clerk ;  and  on  July  27, 1889.  the  clerk  car- 
ried them  back  Into  my  office,  and  handed 
me  this  mortgage."  The  witness  testified 
the  clerk  said  he  would  not  be  responsible 
for  the  fees.  **  He  threw  it  down  on  my 
desk.  I  told  him  I  would  not  reedve  it. 
I  took  the  paper,  and  pat  It  In  a  box 
where  there  were  a  number  of  others  sent 
for  registration  without  fees.  On  Decem- 
ber 80,  1889,  H.  H.  Broome  paid  the  fees, 
aad  I  immediately  filed  the  paper.  I 
made  the  indorsement  on  the  mortgage, 
December  80, 1889.  I  kept  this  mortgage 
in  a  separate  box  from  the  one  in  which  I 
keep  deeds  filed  tor  r^stratlon."  Upon 
cruRB-examlnatlon.  witness  testified :  **  The 
clerk  collects  my  fees  sometimes  and  some- 
times he  does  not.  I  receive  Instruments 
sometimes  without  fees.  Sometimes  the 
clerk  collects  and  pays  me,  and  at  times 
I  collect  and  pay  the  clerk.  The  box  in 
which  I  put  this  mortgage  is  open  to  the 
pabllc.  Mr.  Jacobsoncame,and  Itold  him 
tbe  mortgage  was  there.  I  do  notrecollect 
any  other  indorsement  made  by  me  upon 
any  other  Instrument."  Q.  Wllkeos  testi- 
fied :  "1  am  clerk  of  the  superior  court 
of  Beaufort  county."  The  gucrition  was 
asked,  "State  what  took  place  when  you 
carried  this  mortgage  In  the  office  of  the 
rvgister  of  deeds.  Answer.  The  register 
brought  me  several  papers  for  probate, 
amuug  them  two  mortgages  of  Mr.  Cun- 
ninggim,  of  wtjlch  this  wasone,  and  also  a 
letter  from  Mr.  Bunner,  In  which  ne  atflted 
that  be  (Bunner)  would  not  pay  the  fees. 
The  raster  told  me  he  would  not  receive 
tbe  paper  without  the  fees,  and  that  I  mlgb  t 
keep  them  in  my  office.  When  1  probated 
tbe  other  papers  I  also  probated  these 
mortgages,  and  carried  all  to  the  register 
tor  nsistratlon,  Tbe  register  objected  to 
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receiving  tbeCunningglm  papers.  I  point- 
ed out  to  htm  that  his  predecessor  used  to 
have  a  box  in  which  he  filed  any  papers 
upon  which  tbe  fees  bad  not  been  paid, 
and  that  he  could  put  them  in  the  box. 
and  that  Mr.Cunnlugglm  would  probably 
write  soon,  and  send  tbe  fees,  when  he 
eonld  file  and  register  the  papers.  I  then 
left  him.  I  saw  the  papers  afterwards, 
and,  before  it  was  recorded  on  the  day 
when  Broome  paid  tbe  fee«,  there  was  no 
Indorsement  on  it  by  the  register.  I  do 
not  know  what  day  this  was.  I  do  not 
know  when  the  deed  from  Peterson  was 
recorded."  W.  K.  Jacobson  testified: 
"  Mrs.  Gbapln  Is  my  sister.  The  deed  from 
Peterson  to  her  was  sent  to  me,  with  a 
letter  lustructlng  me  to  have  the  deed 
registered.  The  next  morning  I  took  the 
deed  over  to  the  register's  office,  and 
while  there  the  subject  of  the  mortgage 
was  brought  up.  The  register  stated  that 
there  was  such  a  mortgage.  I  asked  tbe 
register  what  be  was  going  to  do,  and 
whether  he  considered  it  filed.  He  said  ba 
did  not  consider  It  filed,  as  he  had  no  fees, 
and  he  would  not  register  It  without  the 
fees.  I  did  not  see  the  mortgage.  1  never 
saw  it  nntll  after  the  entry  was  made  on 
it."  The  first  Issue  submitted  to  tbe  Jury 
was  this:  "Was  the  mortgage  from  w. 
H.  Peterson  to  L.  H.  Cunnlnggim  filed  for 
registration  on  July  27, 1889,  or  any  day 
prior  to  December  28.  1889?"  The  Jury 
responded,  "Yes."  The  appellants  re- 
quested tbe  court  to  instruct  the  Jury :  "  It 
you  believe  the  evidence,  [that  above  re< 
cited,]  or  any  part  thereof,  you  will  an- 
swer the  first  Issue,  *  No.*"  The  court  de- 
clined to  give  this  Instruction  or  tbe  sub- 
stance thereof*  and  the  defendants  except- 

W.  B.  Rodman  A  Son  and  John  H.Siaall, 
for  appellants.  Cbua.  F.  WArreUt  lor  ap- 
pellees. 

Mbrrimoh^.  J.,  (after  stattngr  the  facta 
aa  above.)  We  are  of  opinion  that, In  any 
Just  view  ot  all  the  evidence  produced  on 
the  trial  bearing  upon  and  pertinent  to 
the  first  issue  submitted  to  the  Jury  as  to 
tbe  time  when  the  mortgage  deed  men- 
tioned in  the  pleadings  was  delivered  to 
the  register  for  registration.  It  went  to 
prove,  and  only  to  prove,  that  this  deed 
was  not  so  delivered  to  him  as  required 
by  the  statute  (Code,  $  3654)  prior  to  the 
30th  day  of  December,  1889,  and  that  the 
court  should  BO  have  instructed  the  Jury* 
aa  It  was  requested  by  the  appellants  to 
do,  but  which  It  declined  to  do.  The  reg- 
ister and  other  wltuesaes  examined,  who 
testified  OS  to  the  pertinent  facts,  stated, 
in  substance,  that  the  register  expressly 
refused  to  receive  tbe  deed  for  registration 
until  bis  fees  were  paid.  It  was  Insisted 
on  the  argument  here  that  the  entry  on 
the  deed,  "Filed  for  registration  at  12 
o'clock  M.,  July  27, 1889."  made  by  the  reg 
later,  was  evldenc^e  to  the  contrary,  and 
that  it  bad  tei^hnical  meanl'^g  and  effect, 
because  the  statute  requires  the  register 
tu  "Indorse  on  each  deed  In  trust  and 
mortgage  the  day  on  which  it  is  presented 
to  him  for  registration. "  But  the  statute 
does  not  make  such  Indorsement  essential 
to  the  validity  of  the  registration.  Mettt 
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V.  Bright.  4  DeT.  &  B.  173.  When  made,  It 
in  prima  facie  true,  bat  It  is  not  conclu- 
sive. In  a  proper  case,  It  would  be  com- 
petent to  Rhow  that  it  was  not  troe  in 
lact;  that  by  Inadvertence,  mistake,  orfor 
some  fraudulent  purpose,  It  was  not  made 
truly  and  In  accordance  with  the  facta. 
Otherwise  sucb  indorsement  might,  in 
some  instances,  work  wrong  and  Injury 
without  remedy.  The  statute  does  not  so 
intend,  nor  is  there  reason  why  it  should. 
Such  ludorsementsmust  also  be  taken  and 
treated  as  a  whole,  especially  when  it  ap- 
pears from  its  terms  to  be  exptanatory, 
and  to  have  Intentionally  a  qualified 
meaninK  and  purpose.  In  this  case  the 
Indorsement  upon  the  mortgage  was  not 
Blmply/'FIIedforreglstration  at  12  o'clork 
M.,  July  27, 1889. "  It  went  materially  fur- 
ther, reciting  and  explaining  that  such 
statement  was  made  "subject  to  the  an- 
nexed facte  indorsed,  and  registered  In  the 
office  of  register  of  deeds  for  Beaufort 
county.  In  Book  78,  page  227.  January  1, 
1890.  This  mortgage  was  brought  in  this 
office  for  registration  by  G.  Wilkena,  clerk 
of  the  superior  court,  July  27, 1889.  No  fees 
having  been  paid,  the  same  was  left  iu  the 
office,  open  to  the  inspection  of  the  pub- 
lic, until  December Su,  1889.  at  10  a.  m.  H. 

H.  Broome  paid  fees,  and  the  eaitie  was  duly 
filed  and  recorded  In  Book  73,  pace  227. 
register's  office,  Beaufort  county,  January 

I,  1890.  [Signed]  M.  F.  WiLLtAMsoN,  Heg- 
ister."  This  indorsement  plainly  implies 
that  the  mortgage  was  "filed,"  in  the 
sense  of  preaented  Tor  registration,  on  the 
27th  of  July,  1889;  but  the  register  refused 
to  accept  It  as  delivered  to  him  because 
his  fees  bad  not  been  paid.  Hence  it  te 
stated  that  it "  was  duly  filed  and  record* 
ed"  on  the  30th  of  December,  1889.  The 
register  intentionally  refused,  as  be  liad 
the  right  to  do.  (Code,  §3758,)i  tu  treat 
the  mortgage  as  delivered  to  him  for  reg- 
istration until  his  fees  in  that  respect  had 
been  paid.  His  fees  were  paid  on  the  last- 
mentioned  day,  and  be  then  rectignlsed 
and  treated  the  mortgage  as  "delivered  to 
bim  for  registration.**  It  was  then  "de- 
livered,"  in  tbesense  of  the  statute.  There 
is  no  evidence  in  the  Indorsement  nor  of 
any  witness  examined  that  tends  to  prove 
that  It  was  so  "delivered*  on  the  27th  of 
July,  1889,  or  at  any  time  prior  to  the  30th 
of  December,  1889.  The  indorsement  is  not 
materially  inconsistent  with  the  evidence 
of  the  roister  and  others;  the  latter  only 
recites  the  facts  more  fully  and  in  detail. 
The  mere  fact  that  the  mortgage  was  left 
In  the  office  of  the  register,  and  with  his 
knowIedKe,  did  not  Imply  necessarily  that 
it  was  delivered  to  him.  It  must  havebeen 
delivered  to  him  In  such  way,  and  with 
such  arcnmpaniments.as  made  It  bis  duty 
to  receive  it  fur  registration.  There  is  er> 
ror.  The  appellants  are  entitled  to  a  new 
trial,  and  we  so  adjudge.  To  tbat  end 
the  Judgment  must  be  reversed,  and  the 
case  disposed  of  according  to  law.  Let 
this  opinion  be  certified  to  the  superior 
court.   It  is  so  ordered. 


1  Section  8758  provides  that  the  register  of 
deeds  shall  not  be  compelled  to  perform  soy  serv- 
ice, unless  bis  fee  shul  be  paid  or  tendered^  ex- 
oept  in  criminal  aotiona. 


Cakter  t.  Rocntrkb  et  al. 

(Supreme  Court  of  North  CaroUna^  OOL 
189L> 

SBTTIN0  Asm  Obdu  or  Bum  of  DBGBi«n*s 
Land  —  Fraud  —  Fbooidubb  Vismxm  ov 
Faoib. 

1.  After  the  termination  of  a  special  prooeed- 
ios,  wherein  a  sale  of  a  testator's  landa  was  or- 
dered for  the  payment  of  his  debts,  a  motion  in 
the  canse  is  not  the  proper  remedy  for  Betting 
aside  for  fraad  the  orders  directing  the  sale,  bat 
this  can  be  Mone  only  by  aa  independent  action. 

S.  But  such  motion,  if  made  within  a  reason- 
able time,  is  the  proper  remedy  for  setting  tite 
orders  aside  for  lrTegQlari.t^e8;  and  the  fact  tbat 
the  motion  alleges  fraud  in  addition  to  the  ixreg- 
alaritiee  is  immaterial,  since  snoh  aUegatioat 
will  be  treated  as  surplusage. 

8.  The  f^lure  of  the  record  to  show  thai  the 
court  made  spectflc  findings  of  fact  will  not  in- 
validate its  reversal  of  tbe  former  orders,  where 
it  does  not  appear  that  flndiugs  were  requested. 

4.  Code  N.  C.  {  217,  prarides  that  a  snm- 
moDS,  if  against  a  minor  under  the  age  of  U 
years,  shall  be  served  on  the  minw  persoDslly, 
and  alao  on  his  father,  mother,  or  guardian. 
BeJd,  that  where,  in  a  special  proceeding  to  sell 
a  tesutor's  lands  for  the  payment  of  his  debts, 
service  of  summons  was  had  on  the  mother  of  a 
minor  defendant,  failure  to  serve  blm  personally 
was  cured  by  section  S97,  which  provides  tbat  in 
all  civil  aotions  and  special  prooeediugs  pending 
on  tbe  14th  da;  of  Marclx,  1879,  or  theretofore  de- 
termined, wberein  an;  of  the  defendants  were 
infants,  on  whom  there  was  no  personal  sercice 
of  tbe  summons,  the  proceedings  and  Judgments 
shall  be  valid,  except  that  they  may  be  im- 
peached and  set  aside  for  fraud. 

Appeal  from  superior  court,  Hertford 
county  ;  Henrt  R.  Brtan,  Judge. 

This  is  a  motioo  in  a  special  proceeding, 
by  J.  E.  Garter,  administrator,  agmfnat 
A.  J.  Ronntree  and  another,  to  set  aside, 
for  alleged  irregularity  and  fraud,  the  or- 
dei*s  directing  a  sale  of  the  land  therein 
specified,  to  make  assets  to  pay  debts  of  a 
testator,  the  proceeding  having  beeo  de- 
termined before  the  motion  was  made. 
Tbe  court  beard  the  motion,  and  gave 
Judgment  setting  the  orders  complained 
of  aside.  The  plaintiff  and  defendants  filed 
affidavits  in  support  of  and  against  the 
motion,  but  It  does  not  appear  affirma- 
tively that  the  court  loond  tbe  facts  or 
based  its  Judgment  upon  any  flndiog  of 
fact.  The  appellants  assigned  as  error — 
First,  that  a  motion  In  the  canse  was  not 
a  properremedy ;  secondly,  tbat  the  court 
tailed  to  find  tlie  facts  on  which  its  jndg- 
ment  was  based.  Reversed. 

R.  B.  Peebles^  for  appellants.  B.  B.  Win- 
bomo,  for  appellee. 

Mrrrimok,  C.  J.,  {affeT  stating  tbe  facta 
aB  above.)  Amotion  in  the  cause  is  the 
proper  remedy,  whether  the  action  be  end- 
ed ur  not,  for  mere  irregularities  In  the 
coarse  of  tbe  action,  and  It  may  be  made 
at  any  time  witfiln  a  reasonable  period. 
This  Is  settled  by  many  decisions  of  this 
court.  Williamson  v.  Hartman,  92  N.  C 
239;  Fowler  v.  Poor.  98  N.  C.  4fi6;  Murris 
V.  White,  96  N.  C.  93.  2  S.  E.  Rep.  254; 
Syme  v.  Trice, 96  N.  C.  243. 1  S.  E.  Rep.  480; 
Smith  V.  Fort,  105  N.  C.  452. 10  S.  E.  Rep. 
914:  McLaurin  v.  McLanrin,  106  N.  C.  331, 
10  S.  £.  Rep.  1066:  and  there  are  otb« 
cases.  It  is  as  well  settled  tbat,  pending 
an  action  before  the  final  Jodement,  aa  la- 
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terlocutory  order  or  Judgment  may  be  at- 
tacked for  (rand  by  a  motion  ur  proceed- 
Ing  In  tlie  action ;  but  after  the  final  Judg- 
ment tbe  remedy  for  fraud  U  by  an  Inde- 
pendent action  brought  for  the  purpose. 
See  the  cases  cited  supra,  and  other  cases 
cited  In  Seymour's  Digest,  (7tb  Ed.)  p.  2^1 
et  seq.  The  motion  in  this  case  is  made 
In  the  form  ol  a  petition  setting  forth 
specifically  the  grounds  thereof.  The 
form  does  not  chunseorat  all  aCfect  Ita 
natore  and  purpose.  Indeed,  in  Boma 
rasea  of  complication  it  would  be  well  to 
specify  and  set  forth  the  grounds  thereof. 
The  motion  is  summary,  and  to  specify 
the  grounds  would  give  it  greater  certain- 
ty, and  render  it  more  intelligible.  As  to 
tlie  alleged  irregularities  complained  of 
here,  the  motion  In  the  proceeding  is  tbe 
appropriate  and  prt>per  remedy.  Inas- 
much as  tfa^  prf>ceeding  is  ended,  as  to  ths 
aliased  fraud,  the  remedy  is  not  by  such 
inotlon,  but  by  an  independent  action,  as 
clearly  pointed  out  In  the  cases  cited  su- 
pra. Tbe  motion  need  nut  fail,  however, 
becttUHe  of  the  allegations  of  fraud.  These 
may  be  treated  as  surplusage,  and  it  may 
be  upheld  as  sutficlent  as  to  the  alleged  ii> 
regularities. 

It  does  not  appear  from  the  record  that 
the  court  b^ow  found  the  facts  from  the 
evidence  submitted  to  it  in  support  of  and 
against  tbe  motion.  It  may  have  done 
so,  and  probably  did,  without  setting 
forth  Its  findings  in  the  record.  It  was 
competent  for  It  to  omit  entering  them, 
anlesR  It  bad  been  requested  by  a  party  to 
BO  set  them  forth. so  as  toenable  the  party 
to  take  exception  with  a  view  to  an  ap- 
peal to  this  court.  In  such  case  It  would 
be  the  duty  of  the  court  to  comply  with 
tht-  request,  and  to  refuse  to  do  s<»  would 
be  error.  Mlllhiser  v.  Bal«Iey.  306  N.  O. 
433,  11  8.  E.  Rep.  314;  Hohleu  v.  Purefoy, 
108  Si,  G.  168.  IS  8.  E.  Kep.  tm.  It  does  not 
appear  affirmatively  that  the  court  failed 
to  find  the  facts,  nor  did  the  appellaots 
request  It  to  enter  its  flndlngs  on  tbe  rec- 
oi*d.  Tire  second  exception  cannot,  there- 
fore, be  sustained. 

It  Is  our  duty. however, to  look  through 
the  record  proper,  and  to  see  whether  It 
warrants  thejudcment  appealed  from,  al- 
though no  exception  appears.  ThomtoD 

Bracly,  100  N.  C.  88,  5  8.  E.  Bep.  910; 
Bush  T.  Halt,  95  N.  C  82;  and  other  like 
cases.  We  have  examined  the  record,  and 
are  of  opinion  that  it  does  uot.  The  evi- 
dence produced  tended  to  prove  that  tbe 
order  of  sale  and  the  sale  of  the  land  com- 
plafned  of  were  fraudulent,  and  tbe  court 
may  have  founded  Its  Judgment  upon  tbe 
jsround  that  they  were  so.  That  it  did, 
does  not,  however,  appear.  If  It  did,  the 
judgm^t  was  not  warranted,  because  the 
orders  complained  of  could  not  be  at- 
tacked for  fraud  by  a  motion  In  the  cause. 
The  court  ought  not  to  have  received  evi- 
dence of  snch  fraud,  nor  ought  it  to  have 
bas«f1  Its  Judgment  upon  such  ground.  As 
we  have  sven,  the  orders  could  be  attacked 
for  fraud,  only  by  an  independent  action. 
Jadisinents  may  be  void,  irregular,  ur  er- 
roneous. A  void  Judgment  is  one  that  has 
merely  semblance,  without  some  vesentlal 
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e'cment  or  elements,  as  where  the  cuurt 
purporting  to  render  It  has  not  Jurlsdic- 
tioD.  An  irregular  Judgment  Is  one  en- 
tered contrary  to  the  courseof  the  court, 
—contrary  to  the  method  of  procedure 
and  practice  under  It  allowed  by  law  in 
some  material  re.'ipect;  as  if  the  court 
gave  judgment  without  the  Intervention 
of  a  Jury,  in  a  case  where  the  party  com- 
plaining was  entitled  to  a  Jury  trial,  and 
did  not  waive  his  right  to  the  same.  Vass 
T  Association,  91  N.  C.  66;  McKee  t.  An- 
gel, 90  N.  C.  (to.  An  erroneous  Jndgment  is 
one  rendered  contrary  to  law.  The  latter 
cannot  be  attacked  collaterally  ut  all,  but 
it  must  remain,  and  have  effect,  until  by 
appeal  to  a  court  of  errors  it  shall  be  re- 
versed or  modified.  An  Irregular  Judg- 
ment may  ordinarily  and  generally  be  set 
aside  by  a  motion  for  tbe  purpose  in  tbe 
action.  This  is  so,  because  In  sach  case 
the  Judgment  was  entered  contrary  to  the 
course  of  the  court,  by  Inadvertence,  mis- 
take, or  the  like.  A  void  Judgment  is 
without  life  or  force,  and  the  court  will 
quash  it  on  motion,  or  ex  mero  motu. 
Indeed,  when  It  appears  to  be  void,ltmay 
and  will  be  Ignored  everywhere,  and  treat- 
ed as  a  mere  nullity.  In  this  case  the 
court  bad  Jurisdiction  of  the  parties  and 
the  subject-matter  of  the  proceeding.  Tbe 
defendant  was  a  minor,  and  there  was  no 
service  of  the  summons  upon  him  person- 
ally, but  service  thereof  was  made  upon 
his  mother,  as  allowed  by  tbe  statute, 
(Code,  S  217  and  a  guardian  ad  litem 
was  appointed  for  blm,  who  filed  an  an- 
swer for  tbe  infant  defendant.  Tbe  record 
shows  that  tbe  order  of  sale  was  entered, 
the  land  was  Hold,  and  the  sale  confirmed. 
Regularly,  the  infant  defendant  ought  to 
have  been  served  peruonQlIy  with  process. 
The  land  specified  In  tbe  petition  was  not 
very  definitely  described,  but  It  was  desig- 
nated BO  as  to  be  ascertained,  and  the  re- 
port of  tbe  commissioner  who  sold  it  de- 
scribed it  with  more  deflnitenesa.  Grant- 
ing that  there  was  Irregularity.  In  that 
the  summons  was  not  served  upon  the  in- 
fant delendant  personally,  the  same  was 
cured  by  the  statute.  Code,  |  3S7;a  Stan- 
cill  T.  Gay,  92  N.  0.  464;  Cates  v.  Pickett, 
97  N.  C.  21, 1  S.  K.  Rep.  763.  We  are  clear- 
ly of  opinion  that  there  was  npt  such  Ir^ 
regularity  as  warranted  the  Judgment  set- 
ting the  order  complained  of  aside.  It 
may  be  that  these  orders  were  tainted 
with  fraud,  but,  as  we  have  seen,  the  rem- 
edy for  that  is  by  an  Independent  action. 
There  Is  error.  The  Jndgment  must  be  re- 
veraed,  and  tbe  motion  In  the  cause  denied. 
To  that  end  let  this  opinion  be  certified  to 
the  superior  court.   It  Is  so  ordered. 


1  Code  N.  C.  S  217,  provides  that  a  anmmons,  If 
agalDst  a  mlDOF  unaer  the  age  of  14  years,  shall 
be  served  od  the  minor  personally,  and  also  on 
his  father,  mother,  or  gnardian. 

*  Section  387  provides  that,  In  all  civil  actions 
and  special  proceedings  pending  on  the  14th  day 
of  March,  1879,  or  tberetofore  determined,  where- 
in any  of  the  defcDdanta  were  infants,  on  whtno 
there  was  no  personal  service  of  the  summons, 
the  proceedings  and  Judgments  shall  be  vidld, 
except  that  tti«y  miy  be  impeached  and  set  asids 
for  fraud. 
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Gbant  et  al.  t.  Habrbll  et  al. 

(Suvrane  Oau/rt  of  North  Carolina.  Oct  18, 

,     ^  1891.) 

,  SBTTiya  Abide  Jcdqment — Pbocbddub. 
Aa  IndepeDdeot  action  is  not  the  proper 
remedy  for  Betting  aside  a  Judgment,  entered  in 
a  special  proceeding,  on  the  ground  that  a  sum- 
mons, necessary  to  give  tlie  court  Jurisdiction, 
was  not  serradt  but  relief  oan  be  ootainod  only 
by  a  motion  In  tbe  cause. 

Appeal  from  auperlor  cotirt,  Northamp- 
ton couDty ;  Henuv  G.  Connor.  Judge. 

Action  by  Jamei)  W.  Grant  a^alnat  Paul 
Harrell.  Id  a  Bpecial  pruceedinp;  speclfled 
In  the  complaint  In  this  action,  it  appears 
by  the  return  of  the  BUmmouB  In  that  pru- 
ceedlHK  that  t>ie  same  waa  duly  tierved 
npon  the  defendantB  therein  named; 
whereas  in  fact,  aB  the  plaintiffs  alleg^e, 
that  summoDB  never  waa  served.  In  that 
special  proceeding  a  float  Judgment  waa 
entered,  of  which  the  plaintiffs  complain, 
and  the  purpose  of  this  action  Is  to  have 
the  same  set  aside  and  declared  void,  np- 
on the  ground  that  the  BummoDB  men- 
tioned waa  never  served,  and  hence  the 
court  had  no  Jurisdiction  of  the  parties 
named  therein  as  defendants.  The  court 
below,  "  being  of  opinion  that  a  motion  In 
the  cause  is  the  proper  remedy  tor  the 
plaintiffs'  alleged  grievance," gave  Judg- 
ment dismissing  the  action,  and  both 
parties,  having  excepted,  appealed  to  this 
court. 

ThoB.  W.  Mason  and  R.  B.  Peebles,  for 
plaintiffs.  Sobt.  O.  Burton,  fur  defend- 
ants. 

M&BBiMON.C.  J.,  ( A'1Eer«fAtfi)f  t/ieJbc£8.) 
In  view  of  a  moltitode  of  decisions  of  this 
conrtltletoo  clear  to  admit  of  sertoua 
question  that  the  court  properly  dlsmlssnd 
the  action  upon  the  ground  that  the  plain- 
tiffs* remedy  is  by  a  motion  in  the  cause. 
Carter  v.  Ronntree,  33  S.  B.  Bep.  716,  (de- 
cided at  this  term.)   Judgment  affirmed. 

Uerrimun,  C.  J.  This,  the  defendants' 
appeal,  is  in  effect  diapoaed  of  by  what  we 
have  aaid  at  the  preaent  term  in  the  plain- 
tiffs* appeal,  In  the  same  case.  Judgment 
afDrnied. 


State  t.  Flowers. 

(Supreme  Cmiat  qT  North  OaroUna.  Oct.  87, 
1891.) 

FsBJUBT— Indictment — Justices  ov  the  Fsaob — 
JrRiSDicTioN  IN  Cbiminil  Casbs. 

1.  Under  Acts  N.  C.  ll»8,  c.  83,  prescribing 
a  form  for  Indictments  for  perjury,  and  requir- 
ing them  to  state  the  court  in  which  the  pci^ury 
was  committed,  It  is  not  error,  in  an  indictment 
for  perjury-  committed  at  a  trial  in  a  Justice's 
court,  to  give,  in  addition  to  the  name  of  the 
court,  the  names  of  the  Justices  who  sat  at  the 
trial. 

2.  An  indictment  for  perjury  under  Acts  N. 
C.  IbS'J,  c.  S3,  which  fails  to  allege  that  defend- 
ant knew  the  false  statement  alleged  to  have 
been  made  by  him  to  be  false,  or  that  be  was  ig- 
norant whether  or  not  the  statement  was  true,  Ts 
defective,  since  the  act  specially  requires  such 
allegations;  but  such  defect  ts  not  ground  for 

?iua3hing  the  Indictment,  the  proper  action  being 
or  the  court  to  hold  the  prisoner,  and  permit 
the  solicitor  to  send  a  new  bill  curing  tbe  defecL 
8.  Code  N.  C.  i  1168,  authorizing  two  Justices 
of  the  peace  to  alt  together  In  criminal  proceed- 


BFOBTER,yoi..  13.  (N.  a 

Ings,  and  giving  them  tbe  same  powers  and  da- 
ties  as  are  given  to  any  Justice  sitting  alone,  was 
autborized  by  Const  a.  C.  art  ^  S  12,  empower- 
ing the  general  assembly  to  allot  and  distribute 
tbe  Judicial  power  and  jurisdiction  which  does 
not  pertain  to  the  supreme  court  in  such  manner 
as  they  may  deem  best 

Appeal  from  superior  eonrt.  Wake  coun- 
ty; Spies  Whitakbb,  Judge. 

Indictment  of  D.  Ij.  Flowers  for  perjury. 
Defendant's  motion  to  qmiBb  the  Indict- 
ment was  allowed,  and  the  state  appeala. 
Be  versed. 

Tbe  Attorney  General,  for  tbe  State.  F. 
ff.  Busbee,  for  appellee. 

Cl,4rk,  J.  The  Indictment  Is  drawn  un- 
der chapter  83,  Acta  1889,  which  provides 
a  simple  form  of  Indictment  for  perjury. 
A  motion  to  quash  below  was  allowed, 
which  action  defendant's  counsel  seeks  to 
sustain  on  the  ground  that  the  Indictment 
charges  the  pei^ury  to  have  been  commit- 
ted upon  the  trial  of  an  action  "In  the 
court  of  Robert  Sandbbs  and  W.  B. 
Cbrech,  Justices  of  the  peace*  in  and  for 
said  county,  acting  and  sitting  together, 
etc.  We  fall  to  see  the  force  mtbe  objec- 
tion. If  the  names  of  thejnstlces  bad  been 
left  out,  the  charge  of  the  commission  of 
the  perjury  "In  a  court  of  ajastlce  of  the 
peace  **  wonldhave  been  a  compliance  with 
the  statute.  The  addition  of  the  names 
of  the  Justices  could  not  pos^bly  prejudice 
tbe  defendant  In  any  manner,  and  really 
gare  him  addltionallnformatlon.  Indeed, 
It  Is  probably  better,  uid  certainly  Is  fairer 
to  the  defendant,  that,  when  the  perjury 
Is  alleged  to  have  been  committed  on  a 
trial  before  a  Justice,  the  name  of  such  Jus- 
tice should  be  charged.  At  tbe  most, 
though  tbe  names  of  the  Justices  were  not 
required  to  be  charged,  tbcdr  use  wasmwe 
harmless  surplosage. 

Nor  can  there  be  more  force  In  the  srga* 
ment  that  a  court  of  two  Justices  of  the 
peace  is  a  tribunal  unknown  to  our  consti* 
tution.  Code,  §  1159,  authorizes  two  Jus. 
tlces  to  sit  together  In  criminal  proceed- 
ings, and  gives  them  tbe  same  "powers 
and  duties"  as  are  given  to  any  Justice 
sittlngalone.  TheconBtitntton,art.4,fi  12, 
empowers  the  general  assembly  to  *ulot 
and  distribute"  tbe  Judicial  power  and  Ja- 
rlsdlctlon  which  dues  not  pertain  to  the 
supreme  court  **in  such  manner  as  they 
may  deem  best."  It  was  therefore  com- 
petent for  tbe  legislature  to  thus  bestow 
the  "powers  and  duties"  mentioned  on 
two  Justices,  as  in  like  manner  they  have 
bestowed  prescribed  powers  and  duties 
on  three  or  five  Justices  by  tbe  title  of  in- 
ferior courts,  or  on  one  Judge  in  a  criminal 
court.  It  Bufficieotly  appears  In  the  In- 
dictment that  the  action  in  which  the  per- 
jury is  alleged  to  have  been  committed 
wasa  criminal  proceeding,  and  of  such  the 
two  JustlccB,  **  acting  and  sitting  to- 
gether," as  charged  In  the  indictment,  had 
as  full  jurisdiction  as  one  Justice  sitting 
alone. 

Toquash  the  Indictment  for  the  harmless 
and  really  advisable  addition  of  thenames 
of  the  Justices  would  contravene  the  ex- 
plicit prohibition  contained  In  Code,  $  IISS, 
that  no  criminal  proceeding,  whether  **by 
warrant,  indictmtsit,  information,  or  Im- 
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peacbment,"  Bhall  be  "quasbe*!,  or  Jadg- 
ment  stayed,  by  reason  of  any  Informality 
or  refinemeDt,  if  In  tbe  bill  or  proceeding 
sufflcient  matti'r  appears  to  enable  the 
court  to  proceed  to  Jadgment."  State  v. 
Barke.  m  N.  0.  750,  12  S.  E.  Rep.  1000; 
State  T.  HaddoclE.  (at  this  term,)  IS  S. 
E.  Rep.  714.  The  form  of  Indictment  pro- 
vided by  the  act  in  question  has  been 
snstalned  by  this  court  In  State  v. 
<;ates.  107  N.  C.  832, 12  S.  E.  Rep.  819,  and 
State  V.  Peters,  107  N.  C.  876,  12  a.  E.  Rep. 
74.  Tbe  effect  of  the  act  Is  not  to  cliange 
In  any  respect  the  constituent  elementu  of 
perjury,  nor  the  nature  or  mode  of  proof. 
It  only  relieves  the  state  from  chargiDg  In 
the  fudlctment  the  details,  or  rather  the 
definition,  of  the  offense,  and  makes  it 
sufficient  to  allege  that  the  dt^endant  an- 
lawtnllj  committed  petjury,  charging  the 
name  of  the  action  and  of  the  coart  In 
which  committed,  setting  out  tbe  mattv* 
alleged  to  have  tieen  falsely  sworn,  and 
averring,  further,  that  the  defendant  knew 
such  statement  to  be  false,  or  that  he  was 
ignorant  whether  or  not  It  was  true.  Up- 
on an  Inspection  of  the  record,  we  find 
that  the  indictment  Is  In  fact  defective,  in 
that  It  doefi  not,  as  required  by  said  act, 
riRS9.  c.  83,)  allege  either  that  the  defend- 
ant *'kne%v  said  statement  to  be  false," 
or  that  he  was  "Ignorant  whether  or 
not  said  statement  was  true. "  But  such 
defect  woold  not  warrant  the  court  be- 
low In  quashing  the  Indictment.  In  State 
T.  Colbert,  75  N.  C.  868,  which  was  an  in- 
dictment tor  perjury,  the  court  say, 
(Rradb,  J.:)  "Quanhing  Indictments  is 
not  favored.  It  releases  recognlEancee, 
and  sets  the  defendant  at  large  where  It 
may  be  he  ought  to  be  held  to  answer  up- 
on a  better  indictment,"  though  "allowa- 
ble, "  he  goes  on  to  any,  "  where  it  will  put 
an  end  to  the  prosecution  altogether,  and 
advisable  where  It  appeara  that  the  court 
has  not  Jurisdiction,  or  where  the  matter 
charged  is  not  Indictable  In  any  form. 

•  •  *  It  is  therefore  a  general  rnle  that 
no  Indictment  which  chaises  the  higher 
ntrenees.  as  treason  or  felony,  or  those 
crimes  which  immediately  affect  the  pobllc 
at  large,  as  perjury,  forgery,  etc.,  will  be 
tbiia  eammarlly  dealt  with.  •  •  •  The 
example  is  a  bad  one,  and  the  effect  upon 
tbe  public  injurious,  to  allow  the  defend- 
ant to  escape  upon  matters  of  form. 

•  •  •  The  Indictment  Is  very  informal, 
and  probably  no  judgment  could  be  pro- 
nounced ;  but  still  the  court  had  jnrlsdlc- 
Cion,  and  tbe  matter  Intended  to  be 
charged  is  a  crime  which  greatly  concerns 
thtf  public,  and  therefore  the  defendant 
onKht  to  have  been  held  and  tried  upon  a 
Bufilclent  Indictment.  *  •  •  There  was 
abundant  cause  for  his  honor's  declaring 
the  Indictment  informal  and  insufficient, 
but  not  for  quashing."  We  have  quoted 
at  some  length  from  tbe  eminent  judge 
who  was  easily  master  of  his  professlun, 
as  lie  states  clearly  the  reasons  which  gov- 
ern the  administration  of  Justice  In  such 
caaea.  This  case  is  cited  and  approved  by 
ASHK,  J..  In  State  r.  Knight.  84  N.  C.  780, 
in  which,  though  the  supreme  court  ar- 
rests the  judgment, It  is  held  thatthecourt 
below  properly  refused  to  quash.  To  the 
same  effect  ar«the  bestaottaurltieB.  Stat« 


V.  Harper,  04  N.C.936  ;  2  Hawk.  P.O.  c.  26, 
146;  1  Cblt.  Crlm.  Law,  300;  1  Blah, 
rim.  Proc.  S  462;  Whart.  Crim.  PI.  886, 
887;  Archb.  Crim.  PI.  66;  Kex  v.  Beltfhi,  I 
Salk.  873.  Indeed,  quashing  an  indict- 
ment, however  defective,  Is  never  a  matter 
of  right.  "The  Judges  are  In  no  case 
bound,  ex  deblto  Juetttim,  to  quash  an  In- 
dictment, but  may  oblige  the  defendant 
either  to  plead  or  demur  to  It;  and  this 
they  generally  do,  where  It  Is  for  n  crime 
of  an  enormous  ur  public  nature,  as  per- 
jury, forgery,  and  like  otfenses.  **  3  Hawk. 
P.  C.  c.  25,  S  146.  In  such  cases,  If  the  bill 
Is  defective,  the  court  does  not  quash,  but 
holds  the  prisoner,  and  permits  the  solicit- 
or to  send  a  new  bill. 

We  are  not  inadvertent  to  the  fact  that 
this  action  was  removed  from  another 
county,  and  though  the  record  does  not 
state  that  the  plea  of  not  guilty  was  en- 
tered, presumably  such  was  the  case,  as  io 
criminal  actions  an  order  of  removal  can 
only  be  made  after  Issue  joined.  State  v. 
Reid,  1  Dev.  &  B.877:  State  v.Swepson,  81 
N.  C.  571:  State  v.  Haywood,  94  N.  0.  847. 
But  it  is,  In  the  present  instance,  immate* 
rial,  tor  though,  after  issue  Joined,  It  Is  too 
late  for  the  defendant,  aa  a  matter  of  right, 
to  move  to  qnasb,  tbe  court  in  Its  discre- 
tion can  permit  the  motion  (in  proper 
cases)  to  be  made.  State  v.  Eason,  70  N. 
0.  88;  State  v.  Miller,  100  N.  0.  543.  6  8.  E. 
Rep.  925:  State  T.  Sheppard,  87  N.  G.  401. 
1  S.  E.  Rep.  879. 

There  was  error  In  quashing  the  indict- 
ment, and  this  must  be  certified,  that  fur- 
ther proceedings  may  be  had  according  to 
law.  The  solicitor  can,  it  so  advised,  send 
a  better  bill  caring  the  defect  above  polnU 
ed  out.   State  v.  Colbert,  snpra.  Error. 


Statb  v.  Roanoke  Railroad  ft  IjOh- 
BEB  Co. 

{SuigT€iM  Cowt  cf  North  CamUna.   Oeb  18; 
1891.) 

OBSTBtTCTtna  BioHWAT  —  Variaxos  —  Railwud 
Csossiyo — ^Arrbst  of  Jimoinnn, 

1.  An  indictment  ag:ainBt  a  railroad  company 
obarged  it  with  obstructlnf?  a  public  highway  by 
placing  in  and  acrotts  the  highway  certain  plaak. 
The  evidence  showed  that  the  company's  road 
where  it  crossed  the  highway  was  about  10  Inches 
above  the  highway,  and  that  one  of  the  planks  used 
to  raise  the  highway  to  a  level  with  the  railroad 
had  slid  down,  leaving  a  hole  about  eight  inches 
deep.   Held,  that  the  variance  was  fataL 

'2.  Code  C.  ii  1710,  1657,  par.  5,  provide 
that  where  a  railroad  crosses  a  highway  it  must 
do  so  In  a  way  not  to  Impede  public  travel,  and 
that  the  company  must  restore  the  crossing  to 
such  a  state  as  not  to  unnecessarily  impair  its 
usefulness.  Held,  that  the  company  may  use 
plank  Id  restoring  a  highway  to  a  level  with  tho 
railroad  at  one  of  its  crossings. 

3.  Where  the  indictment  did  not  show  in 
what  way  the  plank  was  misused  or  misapplied 
at  tbe  crossing,  or  that  defendant  allowed  the 
plank  to  become  out  of  repair,  and  in  such  im- 
proper condition  as  to  obstruct  the  highway,  it 
failed  to  appropriately  charge  a  nuisaoce. 

4.  Though  a  motion  In  arrest  of  judgment 
was  not  made  in  the  court  below,  the  supreme 
court  of  North  Carolina  will  entertain  such  a  mo- 
tion when  the  whole  record  is  before  the  court, 
and  it  appears  that  the  judgment  was  unwar^ 
ranted. 

Appeal  from  superior  court,  Beaufort 
county;  Uenbt  R.  Bbtan,  Jndge. 
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Prosecntion  asralnst  the  Boanoke  Rail- 
road &  Tjumber  Company  for  obstructing 
a  public  high  way.  Tlie  Indictment  chargeB 

that  be  unlawfully  and  willfully  did  ob- 
Btruct  Bald  public  road  by  placlus  in  and 
anroBB  it  certain  plajik  where  the  road  of 
■aid  eorporatloD  (the  defendant)  crossed 
the  said  public  road,  ao  that  the  good  cit- 
icens  of  the  state  could  nut  nor  cannot 
BOW  croBS  and  recrosB  ovnr  said  public 
road  with  their  teams,  as  they  were  ac- 
customed to  pass  and  repass,  and  so  con- 
tinues to  Impedeand  obstruct  said  road,  to 
the  common  nuleance,"  etc.  The  defend- 
ant pleaded  not  guilty.  On  the  trial,  but 
one  witness  was  examined,  and  the 
material  parts  of  his  testluony  were  that 
"the  defendant's  road  crosses  this  public 
road.  The  company  did  not  have  eDougfa 
plank.  It  was  elevated  8  or  10  inches 
above  the  public  road.  Between  Lhetrack 
of  the  defendant's  road  and  the  platform 
wblch  sloped  to  the  track  was  a  hole. 
This  hole  was  8  to  10  IncheB  deep  from  top 
to  bottom.  It  was  not  safe  for  teams.  I 
think  the  elevation  above  the  pnblfc  road 
was  8  or  10  inches;  might  have  been  less. 
The  hole  was  on  the  north  side  of  defend- 
ant's rnad.  The  hole  was  there  about 
April  or  May,  1S90.  The  plank  had  slipped 
down,  leaving  the  bole.  The  plank  was 
well  up  to  the  railroad  when  I  firat  saw 
ft.  The  lumber  road  was  nut  down  there 
mora  than  two  or  three  months  beforel 
saw  it.  It  was  there  some  time  before 
there  was  any  hole.  The  hole  waB  aa 
much  ae  four  Inches  wide."  Tliere  was  a 
verdict  of  guilty,  and  judgment  tor  the 
state.  The  defendant,  having  excepted, 
appealed  to  this  court.  Reversed. 

Jnhn  H.  SwaJl,  for  appellant.  Tb0  At- 
torney Oeneral  and  C.  Wanvn,  for  the 
State. 

Merrimon,  C.  J.,  (after  stating  the  facts.) 
Accepting  the  evidence  of  the  single  wit- 
ness for  the  state  as  true,  there  was  a 
sabBtantlai  variance  between  the  charge 
as  laid  and  the  proof.  The  charge 
was  the  obstruction  of  the  public  road 
mentioned  "by  placing  in  and  across  it 
certain  plank"  at  the  place  specified.  The 

Eroof  was,  in  substance,  that  a  dangerous 
ole  lo  the  crossing  was  permitted  to  be 
and  continued  for  a  week  or  two,  occa- 
sioned by  the  slipping  down  of  a  plank, 
from  its  place.  The  constituent  facta 
charged  were  widely  different  In  their  sub- 
stance and  meaning  from  those  proven. 
The  Indictment  charged  oneonense;  that 
proven  was  In  substance,  as  to  the  con- 
stituent facts,  a  distinct  and  different  one. 
In  such  case,  the  cnnrt  should  direct  the 
Jury  to  render  a  verdict  of  not  guilty. 

We  are  further  of  opinion thatno  oflense 
la  sufficiently  charged  In  the  Indictment. 
The  defendant  is  a  railroad  company,  and 
constructed  Its  railroad  acruas  the  public 
road  specified  in  the  indictment.  This  It 
had  the  right  to  do  in  such  way  and  man- 
ner "as  not  to  Impede  the  passage  or 
transportation  of  perwonB  or  property 
along  the  BUiue,"  restoring  such  road  bo 
crossed  "to  its  former  Btate,  or  to  Buch 
state  as  not  unnecesBarlly  to  have  Im* 
paired  its  nsefnlnesa."  Code,  S5  1710,1857, 
par.  5.    In  cuoatmcting  anch  croBBlng, 


It  might  appropriately  and  reaBonabl? 
use  plank,  timber,  earth,  etc.,  to  make 
the  same  such  as  the  statute  allows  and 
Intends,  and  as  the  poblic  ease,  conven- 
ience,  and  safety  require.  It  might  law- 
fully use  such  things  in  forming  and  secar* 
Ing  the  Incline  on  each  side  of  the  railroad 
track  HO  as  to  provide  an  easy  and  sale 
pasBway  across  It  for  carriages,  wagons, 
horses,  etc. 

It  was  not.tlierefore,  unlawful  per  «e  for 
the  defendant  to  use  plank  about  the 
crossing  in  queettun.  Hence  the  Indict, 
ment  ought  to  charge  appropriately  tbe 
misuse  or  misapplication  of  the  plank  ia 
plaulng  It  across  the  public  road  at  and 
about  tbe  cruaalng  In  such  way  and  luan* 
ner  as  to  constitute  the  offenseof  obstruct- 
ing the  public  road,  or  that  the  same  was 
allowed  by  the  dtdendant  to  become  ruin. 
ouB,  out  of  repair,  and  in  such  unlawful 
condition  as  to  constitute  the  offense, 
"rbe  material  facts  should  be  charged  with 
such  fullness  as  to  show  tbe  complete  of* 
fCmae.  In  this  cam  the  offense  is  not  so 
charged.  Indeed,  no  offenae  is  anfficiently 
charged.  How  the  plank  was  misused 
or  misapplied  at  the  crossing  does  not  ap- 
pear, nor  Is  it  charged  that  the  defendant 
suffered  it  to  becume  ruinous,  out  of  re- 
pair, and  in  such  Impropercoodltion  as  to 
obstruct  the  public  road.  Tbe  coarc 
ought,  therefore,  to  have  quashed  the  In- 
dictment beture  the  defendant  pleaded; 
or,  tailhig  to  do  that,  It  should,  after  ver- 
dict, have  arrested  the  Judgment.  The 
counsel  uf  the  defendant  In  this  court  In- 
sists that  the  Judgment  of  tbecourt  below 
should  be  reversed,  and  Judgment  there 
arrested.  We  are  of  that  opinion,  and  so 
direct.  The  court  seeing  the  whole  rec- 
ord. Including  the  Indictment,  sbonid 
have  entered  such  Judgment  as  in  law 
ought  to  have  been  rendered  thereon. 
That  it  did  not  is  error. 

Although  a  luotlon  In  arrest  of  Judgment 
was  not  made  in  the  court  below,  it  may 
be  made  here,  because  this  court  sera  the 
whole  record,  and  takes  notice  of  errors 
appearing  In  the  record  proper,  though 
not  r^ularly  assigned  In  the  court  below. 
It  must  appear  from  the  record  that,  in 
some  aspect  ol  It,  tbe  judgment  rendered 
is  waiTanted.  Here  It  dues  not  appear 
thax  any  otfense  is  charged.  The  trial  and 
verdict  were  immaterial  and  nugatory. 
There  Is  error.  Let  this  opinion  be  certi- 
fied to  thesuperiorcourtaccordlogto  law. 

It  is  Ml  ordered. 


HURDLB  v.  STALUNGS. 

{Supreme  Court  cf  North  CaroUna.  Oct.  IS, 

1891.) 

Bettino  AaiDB  AwABD  —  Failctrb  to  Rbcbivv 

EVIDSNOK. 

By  the  terms  of  a  submission  of  a  oootro- 
versy  relBtin^  to  portr  lines,  the  arbitraton  were 
to  settle  tbe  Unes  between  plaintiff  and  defend- 
ant, and  all  matters  of  difference  In  relation 
thereto.  Plaintiff  offered  Id  evidence  certain 
deeds  and  plats  for  the  purpose  of  showing  his 
lines.  Heldy  ttkaA  the  award  should  be  set  aside 
for  the  refusal  of  the  arbitrators  tooonMder  snoh 
evidence. 

Appeal  from  simerior  court,  Perqnimaoi 
couaty;  Hsnbk  B.  Bkvam,  Jadge. 
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CuntroTerey  between  Richard  Hardle, 
plaintiff,  and  Reuben  Stalling,  defendant, 
to  settle  purty  Ifnra.  Tbe  matter  was 
sabmltted  to  arbitration,  and  an  award 
was  had  for  defendant.  Plaintiff  moved 
to  Bet  BBide  tbe  award,  and  from  an  or* 
der  of  tbe  cunrt  denyioK  tbe  motion  be 
appeals.  Kerereed. 

F.  Picard,  for  appellant. 

Shepherd,  J.   By  consent  of  the  parties 
it  waa  ordered  by  tbe  presiding  Judge  that 
the  award  of  thi)  arbitrators  should  be  a 
mle  of  tbe  cotirt.   The  terms  ol  tbe  rab- 
miaalon  were  that  tbe  arbitrators  were  to 
"go  upon  the  land  in  controversy,  and  set- 
tle the  lines  between  the  lands  of  the  plain- 
tiff and  the  defendant,  and  settle  all  mat- 
ters of  difference  In  relation  thereto."  It 
appears  from  the  nncontru verted  testi- 
mony of  the  plaintiff  and  the  witness  Har- 
rell  that,  when  the  arbitraturs  met.  the 
plaintiff  offered  his  deeds,  plats,  etc.,  re- 
lating to  tbe  lands  In  controTersy,  and 
that  tbe  arbitrators  refused  to  receive  or 
examine  them.   Harrell  also  statra  that 
the  evidence  was  offered  for  the  purpose  of 
fixing  the  Hues,  and,  none  of  this  testi- 
mony being  disputed,  we  must  assume 
that  the  papers  offered  were  relevant  to 
the  questions  which  were  about  to  be 
passed  upon.  Tbe  settlement  of  conti-o- 
versles  by  arbitration  is  looked  opon  with 
great  favor  by  the  courts,  and,  ordinarily, 
if  the  award  be  within  the  power  of  the 
arbitrators,  "and  unaffected  by  fraud, 
DilHtake,  or  Irregularity,  the  judge  has  no 
power  over  it,  except  to  make  it  a  role 
of  court,  and  enforce  it  according  to  the 
course  of  the  court. "   Lusk  v  Clayton,  70 
N.  0. 184.    Even  where  they  decide  errone- 
ously, the  error  will  not  vitiate  the  award 
"unless  It  appears  that  the  arbitrators 
intended  to  decide  according  to  law," 
(Jones  v.  Frazler,  1  Hawks,  379;)  and  it  la 
said  bv  Shaw.  C.  J.,  in  Water-PowerCo.  v. 
Gray,  6  Mete.  (Mass.)  131,  that,  "as  incl- 
denc  to  the  decMon  of  the  questions  of 
fact,  [the  arbitrators]  have  power  to  de- 
cide all  questions  lui  to  the  admlsniun  and 
rejection  ot  evidence,  as  well  as  the  credit 
dae  to  evidence,  and  the  inferences  of  fact 
tobedrawn  from  it."   Bo,  ulso,  arbitra- 
tors have  some  power  within  their  discre- 
tion to  dett-rmlne  how  much  evidence  they 
wilt  hear,  (NIckalls  v.  Warren,  6  Q.  B.  615. 
per  Lord  Uenman.  C.  J.,)  bnt  it  is  their 
general  duty  to  hear  all  evidence  material 
to  the  case  which  Is  offered,  (Morse,  Arb. 
142;)  and  Russell,  in  his  work  on  Arbi< 
tration,  (3d  Ed.  178.)  says  that  "decllnlug 
to  re<*eive  fividence  on  any  matter  is,  under 
ordinary  circumstances,  a  delicate  step  to 
take;   for  the  refusal   to  receive  proof 
where  proof  Is  necessary  Is  fatal  to  the 
awni-d."   In   this  case  the  arbitrators 
were  to  settle  the  lines  between  thn  par- 
ties and  all  matters  of  difference  in  rela- 
tion thereto.   The  evidence,  accordins  to 
the  affidavits  of  tbe  plaintiff,  was  offered 
fur  that  purpose,  and  tliere  Is  no  attempt 
whatever  to  show  that  it  was  Immaterial., 
Without  undertaking  to  lay  down  any* 
rule,  beyond  the  general  principles  indicat- 
ed, as  tn  bow  far  arbitrators  may  go  In 
ttaerejectlou  of  testimony,  we  are  clearly 
(rf  the  opinion  that  they  have  no  power 
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to  arbitrarily  decline  to  receive  or  examine 
any  testimony  whatever.  For  this  reason 
we  think  that  the  award  abnald  have  been 
set  aside.  £rror. 


HORNTHALL  et  al.  V.  BOBWELL  ct  a/. 

(Supreme  Court  of  North  CaavUna.  Oct.  90, 
1891.) 

LiKT  or  Chattsi.  Hoetoaqb— Rbhotai.  or  Fbof- 

BRTT  10  ANOTHER  STATB. 

Plaintiffs  held  a  chattel  mortgage  on  cer- 
tain taoraes  and  other  personal  property,  which 
were  in  the  possession  ot  the  mort^^sor,  in 
North  Garollns.  Tbe  mortgage  was  daly  record- 
ed Id  the  count;  where  the  property  was  situated, 
and  also  In  the  county  where  the  mortgagor  resid- 
ed. While  the  mortgage  debt  was  unpaid,  the 
mortgagor  took  the  property  into  Vln^nia,  where 
it  was  seized  and  sold  on  attachment  by  defend- 
ants, who  were  creditors  of  the  mortgagor,  and 
the  proceeds  were  applied  in  part  puymeat  of 
their  judgments  against  bim.  Plaintiffs  brought 
an  action  against  defendants  to  recover  the  debt 
secured  by  such  mortgage.  Held,  that  they 
were  entitled  to  recover,  thouirh  the  mortgage 
was  not  recorded  in  Virginia. 

Appeal  from  auperlorcourt,  Washington 
county;  Hbnhy  R.  Bryan,  Judge. 

Action  by  Homthall  &  Bro.  against  D. 
S.  Burwell  and  others  to  recover  a  debt 
secured  by  mortgage  on  certain  horses 
and  other  personal  property,  where  tbe 
property  had  been  seized  and  sold  on  at- 
tachment proceedings  against  themortga- 
gor  on  a  debt  doe  defendants.  Defendants 
demurred  to  plaintiffs'  complaint.  The 
demurrer  was  overruled,  and,  (m  defend- 
ants' refusal  to  plead  over.  Judgment  was 
entered  fur  plaintiffs.  D^endants  appeal. 
Affirmed. 

The  complaint  alleged  that  one  Moore 
was  owner  of  and  had  In  his  possession 
in  Washington  county,  N.  0.,  certain 
horses,  mules,  oxen,  and  log  wagons,  and 
to  secure  a  debt  dne  from  him  to  plain- 
tiffs ctmveyed  the  same  to  plaintiffs  by 
mortgage  with  power  ot  sate,  and  that 
the  mortgage  was  duly  recorded  In  aald 
Washington  county,  and  also  In  tbe  coun- 
ty of  Hartford,  where  Moore  resided ;  that 
Moore  alterwards  took  the  property 
across  the  state  line,  into  Southampton 
county,  A'^a..  where  it  was  seized  and  sold 
on  attachment  by  defendants,  nnO  the 
proceeds  applied  on  debts  due  trum  Moore 
to  defendants;  that  the  mortgage  was 
not  recorded  In  Southampton  county,  Va. 
Defendants  demarreil  to  the  complaint  on 
two  grounds,  one  of  which  was  that  the 
mortgage  had  not  been  recorded  in  Vir- 
ginia, which  was  neceesarynnderthe  laws 
of  that  state.  The  other  ground  was 
that,  the  property  having  been  regularly 
taken  on  attachment  In  VIrgiua,  plaintiffs 
were  precluded  by  the  Judgment  in  that 
action.  The  demurrer  being  overruled, 
and  defendants  refusing  to  answer.  Judg- 
ment was  rendered  for  plaintiffs,  and  de* 
fendants  appealed. 

B.  B.  Wiobome,  tor  appellants.  C,  ti» 
Pettigrew  and  Pradeo  ifi  Vana,  tor  appel- 
lees. 

8HBPHRRD,  J.   The  principle  embodied 
In  the  maxim  mobilln  evquantar  peno- 
nam  is  generally  recognized  in  all  clvlliced 
countries,  and  it  lollowa  as  a  natural  con- 
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seqaence.  eays  Story,  (Confi.  Laws,  883,) 
that  "the  laws  of  the  owner's  domicile 
(or  the  /px  loci  contractus)  aliould  In  all 
caaeti  determine  the  validity  of  pvery 
transfer,  alienation,  or  disposition  made 
by  tlie  owner,  whether  it  be  inter  vivos 
or  be  post  mortem."  The  authority  of 
such  lawH,  however,  Is  admitted  In  other 
Btatea,  not  ex  propria  vigore,  but  ex  comi- 
tate, and  hence  it  is  now  very  generally 
held  that  when  they  "clash  with  and  inter- 
fere with  the  rights  of  the  citiiseuB  of  the 
countries  where  the  parties  to  the  con- 
tract seek  to  enforce  it,  as  one  or  the  oth- 
er of  them  Diust  give  wny,  those  prevail- 
log  where  the  relief  Is  songht  must  have 
the  preference.  Olivier  v.  TowneH,  2 
Mart.  (N.S.)93;  2  Kent, Comm. 458;  Moye 
V.  May,  8  Ired.  Eq.  181.  This  la  iliustrat- 
ed  by  the  leading  case  flrst  cited,  where  a 
ship  sold  In  Virginia  whs  before  delivery 
attached  by  creditors  at  New  Orleans.  The 
court  held  the  sale  void  as  to  the  attach- 
ing  creditors,  because  the  law  of  the  situs 
required  an  actual  delivery  to  pass  the 
title.  So,  in  the  case  of  Green  v.  van  Bua- 
klrk.  7  Wall.  139,  an  attachment  In  Illlaois 
was  sustained  as  agiiinst  a  mortgage  ex- 
ecuted by  the  owner  in  New  York,  but  not 
registered  In  Illinois,  where  the  property 
was  situated.  The  laws  of  that  state 
provided  that  the  mortgage  should  be 
"void  as  against  third  persons  unless  ac- 
knowledged and  registered,  and  unless  the 
property  be  delivered  to  and  remain  with 
the  mortgagee."  This  principle,  however, 
has  no  applictition  to  a  case  like  ours,  where 
the  mortgage  was  executed  and  duly  reg- 
istered according  to  both  the  taw  of  the 
domicile  and  the  law  of  the  situs.  Tim 
property  was  situated  In  this  state,  and 
the  title  of  the  mortt^agees  perfected  here. 
This  being  so,  we  think  it  quite  clear  that 
the  removal  of  the  property  to  another 
state  coula  not  deprive  the  mortgagees  of 
their  rights.  In  support  of  this  position 
there  seems  to  be  a  consensus  of  judicial 
opinion.  Even  in  Louisiana  ( whose 
courts  were,  perhaps,  among  the  most 
prominent  in  giving  effect  to  the  law  of 
the  situs,  a»  above  explained)  there  has 
never  been  any  doubt  upon  this  question. 
On  the  contrary.  In  Thuret  v.  Jenkins, 
7  Mart.  (La.)  318,  It  was  held  that,  where 
the  title  had  passed,  "  the  circumstance  of 
the  chattel  being  afterwards  brought  in- 
to a  country,  according  to  the  law  of 
which  the  sale  would  be  Invalid,  would 
not  affect  It.**  The  doctrine  of  this  cose 
has  since  been  affirmed  in  Bank  t.  Wond, 
14  La.  Ann.  554.  To  the  same  effect  Is 
Langworthy  v.  Little,  12  Cush.  lOSJ,  w^here 
SiiAW,  C.  J.,  says  that  "a  party  who  ob- 
tains a  good  title  to  property,  absolute, 
ur  qualltled  by  the  laws  of  a  sister  state.  Is 
entitled  to  maintain  and  enforce  those 
■rights  ill  thlsstate."  The  property  wns 
attached  In  Mansachusetts  as  the  proper- 
ty of  the  mortgagor,  and  the  sheriff  was 
held  liable  for  Its  conversion.  So  In 
Jones.  Chat.  Mortg.  3U],  It  is  said  that, 
"flitbougli  the  mortgage  be  not  executed 
in  conformity  with  the  laws  of  the  state 
to  which  the  property  is  afterwards  re- 
moved. If  executed  and  recorded  accord- 
ing to  the  laws  of  the  state  or  country 
ol  Its  execution,  it  Is  effectual  to  bold  the 


property  in  the  state  to  wfalcb  ft  Is  re- 
moved." So  in  Ballard  v.  Winter  the  su- 
preme court  of  Connecticut  sustained  an 
action  of  trover  against  one  of  Its  own 
citizens  for  suing  out  attachment  proceed- 
ings against  property  which  had  been 
mortgaged  according  to  the  law  of  Mas- 
sachusetts, but  which  bad  been  subse- 
quently removed  to  the  former  state. 
The  coart  said:  "By  the  general  rules  of 
law.  title  thus  perfected  lu  one  state  Is  re- 
spected in  all  other  states  and  countries 
into  which  the  property  may  come.  •  •  • 
It  would  certainly  be  very  inconvenient  if 
such  mortgages,  fairly  made  In  Maasachu- 
setts,  should  be  held  Invalid  in  Conn«:tl- 
ent  in  respect  to  movable  property,  which 
may  be  dally  passing  to  and  fro  along 
the  dividing  lines  between  tlie  states." 
This  case  is  reported  in  12  Amer.  Law 
Keg.  (N.S.)  759,  and  is  highly  approved  by 
the  annotator,  who  cites  several  authori- 
ties In  its  support.  The  same  point  was 
decided  by  the  supreme  court  of  the  Unit- 
ed States  Id  Bank  v.  Lee,  13  Pet.  107. 
There  certain  property,  being  in  Virginia, 
was  conveyed  In  trust  to  Richard  Bland 
Lee,  for  the  benefit  of  Mrs.  Lee.  The  title 
passed  according  to  the  Virginia  law,  but. 
the  property  being  subsequently  removed 
Co  the  District  of  Columbia,  where,  under 
A  prevailing  Maryland  statute,  such  a 
transfer  would  not  be  good  except  upon 
certain  conditions,  which  had  not  been 
complied  with,  the  court  (Catbon,  J..) 
said  that  "  the  statute  had  no  reference  to 
a  case  where  the  title  has  been  vested  by 
the  laws  of  another  state,  but  operatps 
only  on  sales,  mortgages,  and  gifts  made 
In  Maryland."  The  following  authorities 
are  also  directly  in  point:  Hll.  Murtg. 
412:  Keenan  v.  Stimson,  32  Minn.  377,  SO 
N.  W.  Kep.  364;  Ferguson  v.  Clifford.  37 
N.  H.  .SO;  Jones  v.  Taylor.  30  Vt.  42; 
Bank  V.  Danforth,  14  Gray,  123;  Martin  v. 
Hill,  12  Barb.  «31 ;  Kanagn  v.  Taylor,  7 
Ohio  St.  134;  Wilson  v.  Carson.  12  Md. 
54;  Smith  v.  McLean,  24  Iowa,  822;  Hicks 
V.  Skinner.  71  N.  C.  539;  Barker  T.Stacy, 
Miss.  477;  Feurt  T.  Rowell,  62  Mo.  524. 
The  defendants,  however,  contend  that 
they  are  protected  by  the  sale  under  the 
attachment  proceedings  in  the  Virginia 
court.  They  rely  upon  the  case  of  Green 
V.  Van  Buakirk,  supra,  and  insist  that 
under  the  act  of  congress  full  faith  and 
credit,  must  be  given  to  the  Judgments  of 
the  courts  of  a  sister  state,  it  la  true 
that  the  decision  referred  to  was  chiefly 
based  tipon  that  statute,  but  it  mnst  be 
observed  that  the  record  of  such  an  adju- 
dication has  only  (we  quote  from  the 
opinion)  "the  same  faith  and  credit  as  it 
has  in  the  state  court  from  which  It  Is 
taken, "and  that,  "In  order  to  give  due 
force  and  effect  to  a  Judicial  proceedlnfc. 
it  is  often  necessary  to  show  by  evidence 
outside  of  the  iword  the  predicament  of 
the  property  on  which  It  operated." 
Such  was  the  course  pursued  by  the  court 
in  that  case;  and,  as  we  have  seen  that 
,the  title  to  the  property  had  not  passed 
according  to  the  law  of  the  situs,  the  at- 
tachment procAedings  were  sustained.  If. 
however.  It  had  appeared  that  at  the  time 
of  the  execution  of  the  mortgage  in  New 
Xork  the  property  was  also  there,  but  had 


Digitized  by  Google 


N.  C.) 


BRAY  «.  CREEKMOKE. 


728 


been  afterwards  remoTed  to  lUInoie,  It 
cannot  be  donbted  tbat  the  decision 
wonld  hare  been  otherwise.  Happily  we 
have  a  caee  directly  In  point  from  the 
snprenie  court  ol  IlUnolR, — Mumrord  v. 
Cant  J,  5U  III.  370.  It  Is  there  distinctly  held 
that,  "where  personal  property  was 
mortgag:ed  In  the  state  of  Missouri,  ond 
permitted  to  remain  with  the  niortf^agor 
(contrary  to  the  law  ol  lUiDoia)  after  the 
matority  of  the  debt  to  secure  whicli  the 
mortgaKO  was  fclven,  and,  upon  being 
BDbseqaently  brooKht  Into  Illinois,  was 
seized  onder  an  attachment  in  favor  of  a 
bona  Sde  creditor  uf  the  mortgagor,  the 
risbttj  of  the  mortgagee  [would]  be  de- 
termined by  the  law  of  Missouri;"  and 
the  mortgagee  was  permitted  to  recover 
the  property  of  the  purchaser.  Here, 
then,  we  have  an  express  decision  as  to 
the  effect  which  is  to  be  given  to  saeh  a 
Judgment  In  the  state  in  which  It  Is  ren- 
dered, and  it  Is  only  to  this  extent,  and 
nu  further,  that  the  judgment  is  conclu- 
sive Id  a  sister  state.  To  hold  otherwise 
would  go  beyond  what  the  statute  re- 
qnlres.  and  give  the  same  e&ect  to  an  at- 
tachment proceeding  which  generally  fol- 
lows a  proceeding  which  is  strictly  and 
technically /a  rem.  Such  is  not  the  law. 
Au  attachment  proceeding,  though  often 
spoken  of  as  a  proceeding  io  rem,  "cannot 
be  admitted  to  come  within  the  strict 
meaning  of  that  term ;  the  judgment  Is 
conclasive  only  upon  the  actual  parties 
to  the  litigation  and  those  in  privity  with 
tbem.  •  •  •  and  they  ase  the  hold  ob- 
tained by  the  seizure  of  specific  property 
merely  as  a  means  uf  reaching  and  giving 
effect  to  the  rights  of  parties,  and  neither 
claim  nor  exercise  any  controlling  au- 
thority ovsr  the  title  ol  strangers.  The 
same  remark  applies  to  replevin. "  2 
Black,  Jadgm.  §801 ;  Duchess  of  Kingston's 
<'ase.  8  Smith.  Lead.  Cas.  2011;  Drake. 
Attachm.  S  245.  In  his  notes  to  the  latter 
case  jQd^e  Hare  cites  with  entire  approval 
the  opinion  of  Hall,  J.,  In  WoodruN  v. 
Taylor,  20  Vt.  65,  in  which  It  Is  said  that 
the  operation  of  such  a  proceeding  "must 
be  limited  to  the  parties  to  It,  and  cannot 
In  any  manner  affect  the  right  or  interest 
of  any  other  person  having  an  independ- 
ent and  adverse  claim  to  the  goods,  etc. 
Having  shown,  we  think,  that  the  title, 
perfected  here,  was  not  lost  by  the  remov- 
al of  the  property  to  Virginia,  and  that 
the  record  of  the  judgment  in  the  attach- 
ment proceedings  Is  only  to  be  respected 
in  BO  tar  as  effect  Is  given  to  It  in  tbat 
state,  we  cannot  bnt  assume,  In  the  ab- 
sence of  any  decision  to  the  contrary, 
that  the  same  principle  of  comity  so  uni- 
versally recognized  and  acted  upon  like- 
wise prevails  in  Virginia,  and  that,  even 
if  these  plaintiffs  were  suing  In  that  juris- 
diction, they  would  be  permitted  to  recov- 
er. This  would  seem  all  the  more  reason- 
able, as  we  have  extended  this  very  comity 
to  a  citlien  of  our  sister  state  In  a  case 
precisely  similar  tu  the  one  under  consid- 
eration. Anderson  v.  Doak,  10  Ired.  295. 
There,  a  slave,  being  in  Virginia,  was 
mortgaged  by  its  owner,  and  the  mort> 
gage  duly  registered  In  Carroll  county. 
It  was  never  registered  In  this  state,  nor 
waa  It  executed  according  to  Its  laws. 


The  slave  came  to  this  state,  and  was  at- 
tached by  a  creditor  of  the  mortgagor. 
In  an  action  of  trover,  brought  by  the 
mortgagee  against  the  sheriff,  the  plaln- 
tltr  was  permitted  to  recover.  It  will  bB 
noted  that  we  have  discussed  this  qnes- 
tlon  as  if  the  plaintiff  were  seeking  re- 
dress In  the  courts  of  Virginia.  If  we 
have  shown  that,  according  to  what  ap- 
pears to  be  the  entire  course  of  judicial 
opinion,  they  would  be  entitled  to  recov- 
er there,  a  itrtioii  can  they  recover  In  the 
courts  of  this  state  when  they  have  ac- 
quired jurisdiction  over  the  parties.  To 
the  foregoing  authorities  we  will  add  a 
recent  decision  of  the  court  of  appeals  of 
New  York.  In  that  case  fEdgerly  v.Bush, 
81  N.Y.199)  B.  executed  to  plaintiff  achat- 
tel  mortgage  upon  a  span  of  horses.  Both 
parties  were  then  residents  of  New  York. 
B.  subsequently  took  them  to  Canada, 
where  they  were  sold  by  a  regular  trader 
dealing  In  horses,  the  purchaser  buying  In 
good  faith.  Under  the  laws  of  Canada 
property  cannot  be  reclaimed  from  one  so 
purchasing  without  refunding  the  price 
paid.  Defendant,  a  resident  of  this  state, 
bought  the  horses  In  Canada  from  such 
purchaser,  and  they  were  left  In  Canada. 
Upon  refusal  of  defendant  to  deliver  tbera, 
the  plaintiff  sued  for  their  conversion. 
The  court  held  (Folgeb,  C.  J.,  delivering 
an  elaborate  opinion)  that  the  plaintiff 
was  entitled  to  recover.  We  are  of  the 
opinion  that  his  honor  very  properly 
overruled  the  demurrer,  bnt  he  should 
have  given  the  defendant  an  opportunity 
to  answer.  Code,  §  272;  Moore  v.  Hobbs. 
77  N.  C.  65;  Bronson  v.  Insurance  Co.,  86 
N.C.411.  Affirmed. 


Brat  v.  Crerkmorb. 

(Supreme  Covxt  of  North  Caarolina.   Oct  20, 
1891.) 

AFFEAIABLB  OROBRS— AMENDHBKr  OF  FLBADI^OS 

— LiMITATIOS. 

1.  Where  the  words,  '*8tate  on  the  relation 
of,^  precede  plaintiff's  name  in  the  summons  arfd 
oomplaint,  an  amendment  strikiDg  oat  such 
words  Is  in  the  diaoretlon  of  theoonrL  and  is  not 
appealable.  State  v.  Mitchell,  103  S.  G.  M7, 
9  a.  B.  Kep.  70S,  and  Ma^sett  v.  Roberts,  108  TX. 
C.  174.  12  B.  E.  Kep.  890,  followed. 

3.  Though tbeamendmentwas  not  madewlUi- 
In  a  year,  yet  beine  merely  as  to  the  name  of  a 
party,  and  not  the  insertion  of  a  sew  csase  of  ac- 
tion, It  did  not  come  within  the  statute  of  limita- 
tions, which  required  the  action  to  becomme.noQd 
within  a  year. 

S.  Where  the  amendment  was  formal,  and 
defendant  could  derive  no  benefit  fnnn  a  service 
of  the  summons  and  complaint  as  amended,  sach 
service  is  unnecessary. 

4.  The  action  of  the  court  In  allowing  plain- 
tiff to  file  a  new  complaint  in  the  place  mS  one 
that  was  lost  is  disoretionory,  and  cannot  be  re- 
viewed on  appeal. 

Appeal  from  superior  court,  Currituck 
county;  Gboboe  H.  Brown,  Judge. 

Action  by  William  H.  Bray  against  W. 
P.  Creekmore.  Judgment  forplaintltf.  De- 
fendant appeals.  Affirmed. 

P/temao  (ft  j^AaiP,  for  appellant.  Qraudj 
(ft  Aydlett,  for  appellee. 

Clare,  J.  1,  The  action  was  brought, 
"State  on  the  relation  of  W.  H.  Bray* 
against  the  defendant.    On  motion,  tiie 


Digitized  by  Google 


724 


SOUTHEASTSBK  BEPOBTEB,  YOL.  13. 


(ST.  a 


worda,"State  on  relation  of,"  were  strick- 
en out  ot  summonR  and  complaint,  and 
defendant  excepted.  Such  amendment 
rested  In  the  discretion  of  tbe  trial  jud^e, 
and  la  not  appealable.  State  v.  Mitchell, 
103  N.  C.  847,  9  S.  E.  Bep.  703;  Maggett  v. 
Boberts,  108  N.  C.  174,  12  S.  E.  Rep.  890. 
In  both  these  cases  tbe  amendment  was 
identical  wltb  that  here  objected  to. 

2.  Tlie  complaint  having  been  lost,  tbe 
defendant  asked  that  tbe  action  be  dis- 
missed. The  plaintiff  a^ked  to  file  another 
complaint  in  lieu  ol  that  which  had  been 
lost.  The  court  refused  defendant's  mo- 
tion, and  grranted  tbe  motion  of  the  plain- 
tiff. The  defendant  excepted.  Tbe  action 
of  the  Judge  In  allowing  new  pleadings 
to  be  filed  In  place  of  those  lost  is  not  re- 
viewable. 

8.  The  facta  alleged  In  sections  6  and  7 
of  the  complaint  were  not  denied,  and 
subjected  the  defendant  to  the  penalties 
sued  for.  Code,  S  711. 

By  consent  the  order  was  made  In  va- 
cation, as  of  fall  term,  1800,  which  was 
within  less  than  a  year  after  those  causes 
of  action  accrued,  (Code,  S  156,  subd. 
2;)  but,  were  it  otherwise,  the  amendment 
was  merely  of  tbe  name  of  the  party,  not 
tbe  Insertion  of  a  new  cause  ot  action,  as 
was  tbe  case  in  Heater  v,  Mullen,  107  N.  G. 
724,12  8.  E.  Rep.  447;  and  therefore,  unlike 
the  latter  case,  the  statute  of  limitations 
is  not  affected  by  tbe  amendment. 

We  may  also  note  that  when  the  amend- 
ment Is  merely  formal,  as  here,  no  necessity 
arises  for  the  service  of  the  amended  sum- 
mons or  complaint.  If  the  amended  sum- 
inouB  adds  a  new  defendant.  It  mast  be 
served  on  sucb  defendant,  (Plemmons  t. 
Improvement  Co..  108  N.C.fil4,13  S.E.Rep. 
188;)  and,  where  the  amended  complaint 
touches  a  matter  of  substance,  the  judge 
may  orderlt  to  be  served  on  thedeFeudant. 
Here  the  motion  disclosed  the  nature  and 
extent  of  the  amendment  asked,  and  when 
granted  the  defendant  could  derive  no 
beneSt  from  service  anew  of  the  summons 
and  complaint,  wltb  merely  the  words, 
"State  on  relation  ot,"  stricken  ont  of 
them.  Mo  error. 


Baltzbb  t.  Statb. 

(Supreme  Court  of  North  Carolina'  Oct  30, 
1891.) 

GoifniTDTioHAi.  I1A.W— Oblioatiok  of  CoirrBAOrs 

—Liabilities  op  State. 

Const.  N.  C.  1868,  art  4,  $  6,  provides  that 
the  supreme  court  shall  have  origlDal  jurisdic- 
tion of  claims  against  tbe  state,  but  that  its  de- 
cisiouB  BhaLl  be  merely  recommendatory,  and 
shall  be  reported  to  the  legislature  for  action. 
Held,  tbat  Const.  1S30,  art.  1,  S  amend  atory 
thereto,  which  provides  that  thelegislature  shall 
not  pay,  "either  direcUy  orindirectly, "  any  debt 
or  bond  Incurred  or  Issued  by  the  convention  of 
1S68,  or  by  the  legislature  ol  that  year,  witli  cer- 
tain exceptions,  unless  tbe  proposition  therefor 
be  submitted  to  the  voters  of  the  state,  is  not 
obnoxious  to  Const.  XJ.  S.  art  1,  f  10,  la  Impair- 
ing the  obligation  of  contracts,  smoe  no  one  has 
any  right  of  action  against  the  state  except  as 
Ki7eu  by  its  constitution  and  lawn.  Baltzer  V. 
Btate,  lOi  K.  C.  205,  10  S.  E.  Bep.  158,  followed. 

Original  action  by  Herman  R.  Baltzer 
asaluBt  the  state  of  North  Carolina  to  re- 


cover on  certain  bonds  Issued  by  tiie  state. 

Dis  missed. 

B.  C.  Smith  and  Kinftsbazy  Curtis,  for 
plaintiff.  The  Attorney  Geoerulf  tor  tbe 
mate. 

Merbihon,  C.  J.  We  cannot  besitate  to 
decide  that  this  court  has  no  Jurisdiction 
of  the  cause  ot  action  alleged  in  the  com- 
plaint. It  plainly  comes  within  what  was 
said  in  Borne  v.  State,  84  N.  C.  382,  and 
Baltzer  v.  State.  104  N.  C.  265. 10  S.  E.  Rep. 
153,  cases  very  thuroushly  argued  and  de- 
cided by  tbe  court  after  much  earnest  con- 
sideration. We  are  called  upon  to  over- 
rule those  casas,  and  proceed  to  consider 
the  case  upon  Its  merits,  and  determine 
the  Important  qnestlons  presented  by  the 
pleadings.  Nothing  appears  from  tbe 
brief  of  tbe  learned  counsel  for  tbe  plain- 
tiff, nor  can  we  conceive  of  any  adequate 
reason,  that  ought  to  prompt  ns  to  do  so. 
For  the  reasons  snfficiently  stated  In  the 
cases  cited  supra,  the  motion  of  tbe  at- 
torney general  to  dismiss  the  action  most 
be  allowed.  Action  dismissed. 


Boons  t.  Brakb. 

(Supreme  Court  of  ^orth  Gaitmna.  Oct  13, 
I8BL) 

JuBiBDicnoN  or  JumcH  —  Cohthact  to  Costbt 
Land— SiLBNCB  as  Bstoppbu 

1.  Under  Code  N.  G.  $  884L  which  provides 
that  justices  of  Uie  peace  shall  have  CKclosive 
original  jurisdiction  of  all  oivll  aotlmia  founded 
on  contracts,  except  where  the  demand  exceeds 
9200,  or  the  title  to  real  estate  Is  in  controrersy, 
a  justice  has  no  jurisdiction  in  ejectment,  wb^a 
tbe  issue  is  whether  a  contract  to  purchase  the 
land  was  abandoned  by  defendant  &  snit  for 
specific  performance  of  the  contract,  instituted  by 
defendant  is  pending  in  the  superior  court. 

2.  The  mere  fact  that  defendant  neith^  ob- 
ject txl  nor  consented  nrhile  a  third  person,  under 
tbe  direction  of  plaintiff,  destroyed  tbe  written 
contract,  is  InsnlScient  to  divest  defendant  of  his 
equity  therein,  where  there  was  eWdence  that 
the  parties  had  entered  into  a  parol  mudiflcation 
of  the  contract 

This  was  a  summary  proceeding  by 
Walter  Boone  against  John  C.  Drake  to 
eject  defendant,  bronght  before  a  justice 
of  the  peace,  and  tried  on  appeal  at  tbe 
spring  term,  1891,  of  the  superior  conrt  of 
Northampton  county,  before  Conxuk. 
Judge. 

The  defendant  failed  to  appear  before 
the  justic':?  of  tbe  peace,  bnt  appealed  and 
filed,  by  leave  ot  the  court,  bis  answer  to 
the  superior  court.  There  was  evidence 
on  the  part  of  the  plaintiff  tending  to 
show  that  in  January,  1889,  there  was  an 
oral  agreement  between  the  plalntltf  and 
defendant  for  the  sale  of  the  land  In  con- 
troversy to  the  defendant  for  $4,500  cash ; 
that  defendantmovedsomeottais goods  on 
the  place;  that  early  In  February,  18:9,  be 
came  to  plaintiff,  and  told  bim  he  was  un- 
able to  raise  the  money,  and  tbe  contract 
was  rcHcinded,  nnd  defendant  agreetl  to 
rent  for  18S9,  and  that  one  Everett  should 
fix  the  amouut  of  rent,  which  he  after- 
wards did  at  $000;  tbat  defendant  then 
moved  his  family  upon  the  land,  and 
raised  a  crop  on  It  In  1889;  tbat  In  Octo- 
ber, 1889.  a  written  contract  was  Altered 
Into  between  the  plaintiff  and  one  J«ik- 
ina,  under  the  firm  name  ot  Boone  4k  Jenk- 
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iDR,  and  defendant,  as  follows:  **  We  have 
Bold  to  Mr.  J.  C.  Drake  t!»e  J.  W.  Hill  farm 
fur  five  thoasnnd  doUand,  with  Interest  at' 
the  rate  of  elfcht  ptir  cent,  from  Ist  day  of 
Janaary,  1889.  He  le  tu  pay  ns  fonrteen 
hundred  dollars.  If  possible,  by  the  1st  day 
of  January,  1890,  and  If  he  falls  to  raiite 
thlR  amount  by  the  shfpmeut  of  three 
hundred  bags  of  peanuts,  then  he  Is  to 
pay  uatwelve  hundred  dollarfi  and  execute 
a  note  for  two  hundred  dollars.  After 
making  this  payment  of  twelve  or  four- 
teen hundnid  dollars,  then  Mr.  J.  C.  Drake 
is  to  execute  his  four  notes,  at  one,  two, 
three.and  fonryears.foronethousaud  dol- 
lars each,  with  Interest  at  the  rate  of  eight 
(8)  per  cent.  October  17th,  1889.  Boons 
&  Jenkins.  Witness:  J.  E.  Everrtt. " 
Nothing  was  ever  paid  under  said  contract, 
nor  any  condition  thereof  performed  by 
Drake.  That  about  the  1st  ot  December, 
18K9,  Drake  expressed  his  Inability  to  carry 
out  said  written  contract,  and  his  dlssat- 
Isfaetion  therewith,  and  the  same  was 
canceled,  aud  a  new  parol  contract  was 
then  entered  into,  by  which  Drake  agreed 
to  pay  $5,0()0  Tor  the  land,  of  which  he 
should  pay  91,400  cash  by  the  20th  of  De- 
cember, It^,  and  to  execute  his  notes  at 
one  and  two  years  for  the  residue,  with 
IntertfSt  from  date;  that  in  case  he  failed 
to  make  the  cash  payment  by  said  20th  of 
December,  1889.  then  the  contract  should 
be  at  en  end :  that  the  20th  December  was 
Uxed  upon  in  order  tu  enable  the  plaintiff 
to  get  a  tenant  If  Drake  failed  to  comply ; 
that  nothing  was  ever  paid  by  Drake,  nor 
notes  executed.  The  driendant,  Drake,  on 
the  other  hand,  denied  fcbat  the  written 
contract  was  canceled,  but  admitted 
that  Its  terms  were  changed  as  above  set 
oat.  It  appeared  to  the  court  by  the  rec- 
ord that  at  tho  time  of  the  trial  there  was 

K ending  in  this  court  an  action  brought 
y  the  said  Drake  against  the  Hald  Boone 
&  Jenkins  to  compel  specific  performance 
of  the  said  contract  of  October  17, 1889, 
the  summons  lo  which  was  issued  on  the 
16th  day  of  January,  1890,  and  served  on 
the  18th  day  of  Janaary,  1S90.  Plalntin 
testified  to  the  mutilation  of  the  original 
contract  which  bad  been  deposited  with 
Everett  for  safe-keeping,  and  the  paper 
was  produced  with  the  names  torn  or  cut 
through;  Everett  stating  that  Boone  so 
directed  him,  and  Drake  saying  nothing, 
There  was  evidence  tending  to  show  that 
Drake,  about  the  30th  of  December,  1889, 
offered  to  comply  with  the  said  written 
contract.  At  the  close  of  the  evidence  the 
defrndant's  counsel  moved  to  dismiss  for 
want  of  Jurisdiction.  His  honor,  being  of 
opinion  that  thelustlcewasnotcompetent 
to  try  the  question  of  sorrender  and  cancel- 
lation of  the  contract,  allowed  the  mo- 
tion and  dismissed  the  action.  Appeal  by 
plain  tiff.    A  fflrmed . 

R.  O.  Bartoo,  for  appellant.  B.  B.  Win- 
borae  and  A.  B.  Peebles,  for  appellee. 

Atert,  J.,  {after  stHting  the  f/tcta  as 
above.)  The  teatlmony  was  conflicting 
npon  the  question  whether  the  defendant 
agreed  to  abandon  bif  rights  acquired  un- 
der the  contract  of  October  17, 18U8.  The 


witness  who  seems  to  hare  bad  the  cus- 
tody of  the  writing  teutlQes  that  he  muti- 
lated It  by  direction  of  Boone,  the  defend- 
ant saying  nothing,  neither  objecting  nor 
consenting.  That  paper  constituted  Drake 
a  vendee;  and  If,  according  to  his  conten- 
tion, he  did  not  surrender  it,  and  ail 
rights  secured  to  him  under  it,  so  as  to 
constitute  an  abandonment,  there  Is  no 
admitted  phase  of  the  facts  In  wliicb  the 
relation  of  vendor  and  vendee  can  be  held 
to  have  ceased,  and  that  of  landlord  aud 
tenant  to  have  begun.  Acts  relied  npon 
as  constituting  an  abandonment  must  be 
"positive,  unequivocal,  and  IncouBlatcnt 
with  the  contract."  Faw  v.  Whlttington, 
72  N.  C.  824;  Miller  v.  Pierce.  104  N,  C.  S8il. 
10  S.  E.  Bep.  554.  The  fact,  tl  established, 
that  the  defendant  remained  silent,  when 
the  witness  Everett,  under  the  direction  of 
the  plaintiff,  mutilated  the  contract, Is  not 
necessarily  Inconsistent  with  tbe  claim  of 
an  equity  under  it,  mnch  less  a  positive 
and  affirmative  snrrender  of  his  interest 
acquired  under  it.  White  v.  Butcher,  6 
Jones.  £q.  281.  It  Is  familiar  learning 
that,  in  equity,  time  Is  not  bt  the  essence 
of  the  contract,  and,  notwithstanding  the 
default  In  paying  the  purchase  money,  the 
▼endee.  If  he  had  not  formally  or  unequiv- 
ocally abandoned  his  rights,  was  the 
owner  In  equity,  the  vendor  holding  tbe 
legal  title  merely  as  security  for  the  pur- 
chase money.  Scariett  v.  Hunter,  8  Jones, 
Eq.  84;  Faw  v.  Whlttington,  supra;  Falls 
V.  Carpenter,  1  Dev.  &  B.  Eq.  237.  The  de- 
fendant Drake  denies  the  allegation  that 
he  expressed  dlssattsfacUon  with  the  con* 
tract,  or  asked  that  it  be  amended,  but  In- 
sists that  tlie  parties  entered  Into  a  parol, 
agreement  merely  for  the  modification  of 
its  terms.  To  maintain  his  claim  he  had 
brought  his  suit  for  specific  performance, 
and  It  was  then  pending  in  the  superior 
court. 

If.  In  any  view  of  the  testimony,  the  re- 
lation subsisting  between  the  plaintiff  and 
defendant  was,  when  the  action  began, 
that  of  vendor  and  vendee,  and  not  that 
of  lessor  and  lessee,  there  was  sach  a  con- 
troversy as  to  the  title  as  would  oust  the 
Jurisdiction ofthejustlce of  tbe  peace.  The 
superior  court,  In  the  exercise  of  Its  pow- 
ers as  a  court  of  equity,  has  the  exclusive 
right  to  adjust  the  equities  growing  out 
of  a  contract  of  purchase,  If  It  is  still  aub- 
slstlug.  Parker  v.  Allen.  84  N.  C.  466: 
Hughes  V.  Mason,  Id.  472.  The  issue  raised 
by  the  evidence  Is  whether  the  defendant 
abandoned  the  contract  of  purchase.  Of 
that  qneation  a  court  of  equity  formerly 
had  exclnsive  Jurisdiction,  and  now  the 
material  facts,  being  In  dispute,  mast  be 
passed  npon  by  a  jury  In  the  superior 
court.  There  Is  a  controversy  about  the 
title,  bringing  the  case  clearly  within  the 
provisions  of  snbsectlon  2,  §  884,  Code.> 
The  action  waaproperly  dismissed.  Tbere 
la  no  error. 


■This  seotioQ  provides  that  Jnsttces  of  the 
peace  shall  have  exclusive  original  Jurlaaictioa 
uf  all  civil  actions  founded  oa  contracts  except 
where  the  demand  exceeds  9200  or  tbe  title  to 
real  estate  Is  in  controversy. 
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State  t.Whitpibld. 

(Sumnme  Court  of  North  CaroUna.  Oct.  SO, 

1891.) 

Cbikinai.  Iiaw— Voldntart  Declaratioms  whiu 

DNDEB  ArKEST. 

The  tacts  that  a  defendaot  was  lo  arrest 
and  secured  by  a  hand-cuff  placed  on  one  hand, 
and  connected  by  a  chain  with  the  bu^gy  in  which 
he  was  riding,  in  company  with  an  officer  who 
bad  in  his  pocket  the  warrant  ander  which  he 
had  been  committed  on  a  ohargeof  larceny,  do  not 
of  themsslves  consUtate  duress,  bo  as  to  exuiade 
any  material  declaration  made  to  tbe  officer  in 
reference  to  the  crime;  and,  onless  It  appears 
that  the  defendant  was  induced  to  make  the 
declaration  by  some  adrantageous  offer,  or  by 
threats,  or  actual  force,  arousing  hope  orezciting 
fear  in  his  mind,  It  is  not  error  to  admit  the  offi- 
cer's testimony. 

Indictment  against  Whitfield  for  larceny. 
There  was  Judgment  of  conviction, and  de- 
fendant appealR.  Affiruied. 

This  was  an  indictment  for  larceny  of 
two  oxen,  tried  at  the  lall  terni,  1891.  of 
the  superior  court  of  Pitt  county,  before 
Connor,  Judge.  Other  testimony  having 
been  oRerv^d  tendlns  to  prove  the  guilt  of 
defendant,  the  solicitor  was  allowed  to 
show  that,  after  tbedefendant  bad  beenar- 
ested  on  a  Justice's  warrant,  and  commit- 
ted to  Jail  toawalta  trial  upon  thecharge 
upon  which  be  was  then  arraigned,  he  was 
taken  by  virtue  of  a  writ  of  babeas  corpus 
ad  teatiffcandain  under  custody,  to  WUi- 
laniRton.  to  testify  In  the  superior  court 
or  Martin  county.  B.  W.  King,  the  sher- 
iff's deputy,  who  took  defendant  In  cus- 
tody to  WiUlamBton,  teetitled  as  follows: 
**!  was  conveying  defendant  from  Green- 
ville to  WilUamston  under  an  order  from 
Judge  CoN'NOB  to  testify  lu  a  case  from 
MartiD.  He  was  In  custody, charged  with 
the  offense  for  which  he  Isuon  being  tried. 
I  offered  him  do  inducement  to  talk  about 
It,  nor  said  to  him  that  It  would  be  better 
for  faim  to  tell  about  it.  I  was  riding 
along  the  road  In  a  buggy  with  him.  He 
had  one  band-cuff  on,  and  was  tied  to  the 
buggy.  I  hud  the  warrant  upon  which 
he  had  formerly  been  arrested  lii  my 
pocket.  I  did  not  tell  him  that  1  had  the 
warrant.  He  knew  that  I  was  going  to 
bring  him  back.  He  said  to  me  that  he 
bought  the  steers  from  a  man  by  the 
name  of  Sam  Sbeppard,  near  Oreat 
Swamp,  for  f  20,  and  ottered  to  sell  them 
for  $22.  He  said  that  his  mother  had 
given  him  thirty*  dollars  to  trade  upon.  I 
asked  him  why  he  did  not  try  to  get  his 
cattle  back  after  be  got  out  of  Jail.  Be 
said  that  his  friends  advised  him  nottodo 
BO,  and  that  he  had  learned  that  It  might 
give  bim  some  trouble.  He  said  that  he 
went  to  Boper  City  and  Baltimore,  and 
then  came  back  to  Martin.  He  woe  ar- 
rested by  the  sheriff  of  Martin. "  To  these 
declarations  the  defendant  objected,  for 
that  he  was  under  arrest  and  band-cnffcd 
at  the  time.  The  court  overruled  the  ob- 
jection,forthatltappeared  from  the  state' 
meut  of  the  deputy-sheriff,  without  con- 
tradiction, that  the  said  declarations  were 
voluntary.  Defendant  excepted.  Defend- 
ant testified  and  Introduced  evidence  to 
show  that  he  bought  the  oxen  from  Sam- 
uel Sbeppard  along  the  public  road  at 
Great  Swamp,  and  that  he  used  money 


loaned  him  bybiB  mother.  Tborewaa  evi- 
dence, both  corroborative  and  contra- 
'dlctory,  of  the  defendant's  stat«mentB. 
Verdict.  Motion  for  new  trial  for  error 
In  admitting  testimony  of  King  overmled. 
Appeal. 

The  Attora$y  GmeraJ,  tor  the  State. 

Avert.  J.,  {after  atatiag  the  f&eU.)  The 
facts  that  a  defendant  was  In  arrest,  and 
secured  bya  band-cuff  placed  on  one  hand, 
and  connected  by  a  chain  with  a  buggy  in 
which  he  was  riding  In  company  with  the 
o£Qcer  who  had  In  his  pocket  the  warrant 
under  which  he  had  been  committed  to 
jail  on  a  charge  of  larceny,  do  not  of  thena- 
selvea  constitute  duress,  so  aa  to  exclude 
any  material  declaration  made  to  tbe 
officer  In  reference  to  the  commission  of 
the  crime  of  which  he  is  accused.  Unless, 
in  such  a  case,  it  appeared  to  the  court 
that  the  defendant  was  induced  to  make 
tbe  confession  or  declaration  by  some  ad- 
vantageous offer,  or  by  threats  or  actual 
force,  by  arousing  hope  or  exciting  tear  In 
his  mind.  It  was  not  error  to  admit  tbe 
testimony  of  the  officer.  State  v.  Sanders, 
84  N.  C.  728;  State  v.  Bishop.  98  N.  C-  773; 
4  S.  E.  Bep.  357;  State  v.  Graham,  74  N.  C. 
646;  State  v.  Efler.  85  N.  C.  585;  State  v. 
Howard,  92  N.  C.  772.  There  was  no  error. 
The  Judgment  below  must  be  affirmed. 


Statb  v.  Tblpaib. 

(Suameme  Court    JTorth  CaroUna.  OoL  80l 
lf»l.> 

SacHBT  Assault— EviDSNCB—lDiKTrrr. 
In  a  prosecution  for  a  secret  assault,  the 
prosecutor  testified  that  he  was  fired  on  in  the 
evening  by  some  one  standing  behind  a  fence  six 
feet  distant,  whose  size,  height,  compiesioo,  and 
appearance  were  those  of  defendant;  that  at  the 
time  of  the  shooting  it  was  possible  for  witness  to 
see  a  man  plainly  60  yards  distant;  and  that  the 
shirt  worn  by  bis  assailant  was  the  same  as  that 
worn  by-defendant  at  the  preliminary  hearing,  two 
days  afterwards.  It  w£is  also  shown  that  the  tracks 
made  by  the  assailatit  corresponded  with  the 
shoes  worn  by  defendant.  Held,  that  the  evi- 
dence ideutifylng  defendant  was  sufflcienttowttr> 
rant  its  submissfoa  to  the  jury,  and  thai  a  ver- 
dict of  guilty  would  not  be  disturbed. 

This  was  an  Indictment  for  a  secret  as- 
sault, (drawn  under  chapter  32.  Laws 
1887,)  tried  at  the  fall  term,  1891,  of  the 
superior  court  of  Pitt  county,  before 
CoN.NOB,  Judge.  The  prosecutor  testified, 
among  other  things,  that  the  defendant 
lived  near  to  him  In  the  same  township. 
In  Pitt  county,  was  known  to  him,  and 
had  traded  at  his  store;  and  that  on  tbe 
26th  of  May  previous  he  was  going  from 
his  home  to  his  store,  about  7:30  p.  u., 
when  some  one,  who  wasstandlug  behind 
a  fence,  fired  a  gun  loaded  with  BB  and 
buckshot,  one  of  the  shot  striking  wit- 
ness, othera  passing  through  his  clothes, 
and  atlU  others  lodging  In  the  trees  near 
by  the  witness.  The  person  did  not  move 
till  the  witness  Inquired  who  It  was,  and 
then  be  ran  off.  The  witness  stated  that 
he  recognlxed  a  dark  checked  shirt  which 
the  person  was  wearing;  that  he  saw  he 
was  a  colored  boy,  Qf  about  tbe  else  and 
beight  of  tbe  defendant,  and  clean  shaven ; 
and  that  on  the  second  morning  altPr- 
wards,  when  the  d^endant  was  broncht 
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to  trial,  he  was  wearing  a  dark  checked 
shirt,  exactly  Uke  the  one  worn  by  the 
person  who  shot  him ;  and  that  the  gun 
nwd  wuB  a '  flluRle-barreled  musket.  Ah 
Bttoa  M  the  luettce  ot  the  peace,  Mr. 
LaoKblnghouae,  could  be  fuand  on  the 
next  (lay,  the  prosecutor  procured  a  war- 
rant fur  the  arrest  of  defendant,  and  then 
examined  the  track,  and  found  It  was 
made  by  a  No.  7  shoe  that  had  been  run 
down.  The  shoe  worn  by  the  d^ndant 
at  the  trial  was  mn  down.  On  cruas- 
ezaminationtheprosecator  stated  that  he 
could  have  seen  a  man  100  yards  away 
when  he  was  shot;  that  the  defendant 
was  ubont  six  steps  from  hfm  when  the 
shot  was  fired;  and  he  could  see  at  that 
place  BOyardd,  and  he  saw  the  defendant 
as  be  started  to  run.  The  witness  testi- 
fied also  that  a  shoe  exhibited  to  blm  on 
the  trial  was  the  one  he  saw  next:  day. 
Mr.  LauRhlDKhonse,  the  Justice  of  the 
peace,  testified  that  he  asked  the  prose- 
cutor the  next  day  why  be  tbouKht  that 
the  defendant  shot  him,  and  be  replied 
that  be  knew  it  by  bis  size,  and  the 
color  of  his  shirt,  which  the  prosecutor  de> 
scribed  to  him.  The  witness  also  testified 
that  be  placed  tbe  shoe  given  him  by  the 
nfflcer  In  one  of  the  tracks  near  the  all*^^ 
place  of  shooting,  and  it  fitted  the  track 
exactly,  and  he  afterwards  tried  It  on  de- 
fendant's toot,  and  it  was  of  the  same  size 
that  he  wore.  Mr.  Holllday  testified  that 
the  track  where  tbe  person  appeared  to  be 
standing  was  11  Inches  long,  where  be  was 
ronnlUK  ll|i^  Inches  long,  (it  being  In  evi- 
dence that  defendant  wore  a  No.  7  shoe, 
and  that  tbe  length  ol  that  number  was 
11  iDClies.)  That  witness  further  testified 
that  the  defendant  was  working  In  u  field, 
where  he  could  see  him,  on  the  day  before 
the  shooting,  and  left  the  field  a  consider- 
able tdmebefore  tbe  usual  hour  of  quitting 
work.  The  witness  stated  that  be  recog- 
nised the  shoe  exhibited  at  the  tilel  as  the 
one  worn  by  the  defendant  the  day  before 
the  sbootlng.  The  shoe  which  the  defend- 
ant used  Id  chopping  cotton  was  run 
down.  The  shoe  shown  on  tbe  trial  was 
cut  across  the  toe,  (tbe  prosecutor  having 
testified  that  tbe  cut  across  tbe  toe  ap- 
peared at  tbe  trial  to  be  fresh.)  The  de- 
fendant's eonnse)  offered  no  testimony, 
and  asked  the  court  to  Instruct  the  Jury 
that  tbe  evidence  makes  at  best  nothing 
more  than  a  weak  probability  of  defend- 
ant's Identity  as  the  person  who  commit- 
ted tlie  assault.  To  the  refusal  so  to 
charge  defendant  excepted.  Verdict  ot 
guU'ty.  Defendant  appealed.  Affirmed. 
Tbe  A  ttomey  QeoeraU  for  the  8tate. 

A  VERT.  J.,  {atteT  Statin;!:  tbe  fact^.)  Tbe 
defendant's  request  for  Instruction  was 
equivalent  to  a  demurrer  to  the  strongest 

{>base  of  the  testimony  which  Is  presented 
a  tbe  foregoing  summary  of  those  facts 
tending  to  establiMb  bis  guilt.  This  evi- 
dence, together  with  other  testimony 
tending  to  explain  or  contradict  It,  which 
It  Is  not  necessary  to  set  forth  here,  should 
onquestlonably  have  been  submitted  to 
the  jury,  to  determine  whetlter  they  enter- 
tained any  reasonable  doubt  of  the  de- 
Iraidant's  gDllt.  There  Is  no  exception  to 
tlw  tsnna  of  tbe  chaise,  which  seems  to 


have  been  conceived  In  a  spirit  of  fairness. 
If  not  ot  liberality,  towards  the  prisoner. 
The  testimony  ot  the  prosecutor.  It  nut 
sufficient  of  Itself  to  go  to  the  Jury  on  the 
question  of  Identity.  Is  sti-engtbened  by 
proof  that  the  defendant's  shoes,  which 
had  been  run  down,  fitte(k  in  the  tracks 
made  by  the  person  who  committed  the 
assault,  and  also  on  the  foot  of  defendan  t. 
Besides,  one  witness  (Holllday)  swore  to 
the  absolute  identity  trf  the  shoes  worn  by 
the  defendant  on  the  afternoon  Just  before 
the  shouting,  when  he  left  tbe  field  at  an 
unusual  boar,  and  tbe  shoes  exhibited  on 
the  trial,  and  which  the  officer  makingthe 
arrest  testified  that  be  found  in  tbe  de- 
fendant's bouse.  Tbe  prosecutor  testified 
tbat  the  slse,  height,  complexion,  and  ap- 
pearance of  the  man  wbo  shot  were  those 
of  the  defendant,  according  to  bis  best 
Judgment,  and  tbat  the  shirt  worn  by  the 
person  who  sbot  him  at  a  distance  of  six 
steps  was  In  his  opinion  that  warn  by 
the  defendanton  the  preliminary  trial  two 
days  after,  It  being  possible  for  tbe  wit- 
ness to  see  a  man  plainly  50  yards,  look- 
ing from  his  stnnd-pulnt  when  shot,  in 
the  direction  In  which  his  assailant  stood, 
and  subsequently  ran.  These  facts,  ad- 
mitted by  tbe  request  In  the  nature  of 
a  demurrer,  were  sufficiently  strong  to 
make  it  the  duty  ot  the  judge  to  submit 
them  to  the  Jury,  and  to  warrant  tbe  ver- 
dict of  guilty  returned  by  them.  The  con- 
tradictory and  explanatory  testimony  elic- 
ited from  the  witnesses  was  presented,  or 
might  have  been  presented,  to  the  Jury  on 
the  argument  by  counsel  in  their  bearings 
upon  the  question  of  guilt.  It  was  tbe 
province  of  the  Jury  to  weigh  all  of  tbe 
evidence,  which  we  assume  tbat  they  did. 

A  review  of  the  testlmoay,  (which,  as  it 
Is  insisted,  la  Insufficient  to  justify  tbe  ver- 
dict,) and  a  comparison  of  It  with  tbat 
held  to  be  sntflclent  to  go  to  the  Jury  in 
other  cases,  will  show  that  testimony  not 
so  satisfactory  has  been  held  suflSclent  to 
sustain  a  verdictof  guilty.-  State  v.  Wbit- 
field,  »3  N.  C.  519;  State  v.  Powell,  94  N. 
C.  9tI5;  State  v.  McBryde,  97  N.  C.  898.  1  8. 
E.  Kep.  925;  State  v.  Christmas,  101  N.  O. 
749,  8  S.  E.  Rep.  361.  Placing  tbe  most 
liberal  construction  upon  the  evidence,  the 
prosecutor  testified  to  the  positive  identi- 
ty ot  the  shirt  worn  by  the  prisoner  at  the 
trial,  two  days  after  the  shouting,  with 
that  worn  by  tbe  person  wbo  shot  bim, 
and  corroborated  this  opinion  by  the 
statement  tbat  his  assailant  was  about 
tbe  same  height,  sise,  an<t  complexion, 
and,  like  tbe  prisoner,  was  clean  shaven, 
and  that  he  made  the  track  subsequently 
examined  by  tbe  witness  with  what  ap- 
peared to  be  a  run-down  shoe.  The  iden- 
tittcution  of  tbe  shoe  worn  by  him  on  the 
previous  afternoon,  and  fitting  it  in  the 
track  by  other  wltnessps,  form,  together 
with  tbe  prosecutor's  evldence,a  net-work 
of  circumstanceti  so  strung  as  to  leave  no 
room  tor  qaestion  as  to  tho  correctness  of 
his  honor  s  holding  that  there  was  teetu 
muny  which  It  was  his  duty  to  submit  to 
the  Jury.  We  have  not  construed  the  Ian- 
guage  used  by  tbe  prosecutor  on  his  cross- 
examination  according  tuits  literal  mean- 
ing, but  have  interpreted  his  whole  state- 
ment together.  Stokes  said,  among  other 
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thln^:  **!  could  see  fifty  yards  at  that 
place.  D^eudant  waa  aboat  six  steps 
from  me  when  be  shoe.  I  saw  him  as  be 
started  to  ran."  Taking  this  detached 
statement  literally,  and  conBtrulDK  it 
without  reference  to  the  qualifying  Ian- 
Knage  used  the  witness,  it  is  au  abso- 
lute assertion  that  he  recoguized  the  de- 
fendants hen  he  started  to  run,  immedi- 
ately after  firlnfc  the  join.  Whether  the 
proaecator  claimed  to  have  Ideotifled  the 
defendant  at  that  moment,  and  save  the 
description  of  the  drras.Blze,  and  complex- 
ion Bolelyfor  the  purpose  of  corroborating 
his  positive  claim  of  recognition,  or 
whether  his  ofjiiiion  of  the  identity  of  his 
assailant  and  the  accused  was  founded 
upon,  Instead  of  being  JustiAed  by,  the  de- 
Bcriptlon  he  has  given, in  either  view  there 
was  testimony  which  took  the  caae  be- 
yond that  pale  within  which  the  court 
could  discuss  Its  weight.  State  v.  Per- 
kins, IM  N.  C.  710, 10  8.  E.  Rep.  175.  The 
evidence  was  not  clearly  Inconclnslve  as 
to  the  defendant's  guilt,  and  It  would 
have  been  error  to  have  so  held,  and  to 
have  withdrawn  the  case  from  the  con- 
sideration of  the  Jary.  State  Dixon,  101 
N.  C.  704, 10  S.  E.  Rep.  74.  There  was  no 
error. 


Boone  v.  Dardbn  et  'al. 

(Supreme  Cowrt  of  NorO^  Carolina.  Oct  90t 
1891.) 

Ij1!TDL0BI>>S  LlKK  ON  CbOPS  —  CLAIM  AITD  DSLIV- 
BBt. 

Under  Code  N.  C.  i  175i,  giving  a  landlord 
a  lion  OD  the  whole  of  the  tenant's  crop  for  the 
rent,  aDd  providing  that  tbe  crop  is  "held  to  be 
vested  in  possession  of  the  lessor"  until  tbe  rent 
Is  paid,  and  eiving  tbe  landlord  an  action  of 
claim  and  delivery  if  the  orop,  or  any  part  there- 
of, shall  be  removed  fmm  the  land  withost  the 
consent  of  tbe  lessor,  the  landlord  maintain 
the  action  for  a  certain  part  only  of  the  crop, 
thoogh  all  of  It  has  been  delivered  to  a  third  per- 
son. 

Action  of  clat-m  and  delivery  by  Walter 
Boone  against  James  P.Darden  and  John 
Drake.  Judgment  for  plaintlB,  and  de- 
fendants appeal.  Affirmed. 

ClTil  action  tried  before  Connor,  Judge* 
at  the  spring  term,  1891.  of  the  superior 
court  ol  Northampton  county.  Tbe  plain- 
tiff alleged,  in  substance,  that  he  rented  a 
plantation,  iiescrlbed  hi  the  complaint,  to 
John  Drake  for  the  year  18S9,  for  which 
Drake  was  to  pay  $600  rent;  that  said 
Drake  raised,  upfin  the  said  plantation, 
peanuts  and  other  crops;  that  the  rent 
was  due  and  unpaid  ;  and  thatthe  defend- 
nni  Drake  had  removed  the  peanuts  pro- 
duced on  the  said  plantation,  and  placed 
them  In  the  hands  of  the  defendant  Dar- 
den  for  shipment;  and  be  demands  pos- 
sesdlon  of  said  peanuts,  or  their  value,  if 
pOHses^lon  cannot  be  recovered.  At  the 
time  of  Issuing  the  summons  ttvp  plaintift, 
as  provided  by  chapter  2,  §  321  et  seq.. 
Code,  made  claim  to  the  immediate  poraeu- 
elon  of  150  bags  of  peanuts,  allegine  that 
he  was  the  owner  and  entitled  to  the  im- 
mediate possession  of  the  same,  and  that 
they  were  wrongfully  detained  by  the  de- 
fendant Darden.  In  obedience  to  the 
Clerk's  flat,  tbe  sheriff  seized  ISO  bags  ol 
peanuts,  bolnfl;  a  portion  of  the  peanata  In 


the  bands  ol  the  defendant  Darden.  Tbe 
defendant  Drake  denied  the  plalntifTe 
claim,  alleged  that  be  was  the  owner  of 
the  peanuts,  gave  the  undertaking  reqnl- 
site  to  retain  the  possession  of  property 
thus  seized,  and  retained  the  possession  of 
the  peanuts.  "By  consent,  the  case  was 
tried  hy  his  honor  (a  Jury  trial  bting 
waived)  on  the  lolluwing  admitted  facta: 
The  defendant  Darden  was  agent  for  the 
B.  &  T.  Railroad  at  Severn ;  that  the  pea- 
nuts in  controversy  were  raised  by  the  de- 
fendant Drake  on  the  plaintiff's  farm.  In 
Northampton  county,  in  the  year  1889; 
that  Drake  was  a  tenant  of  plaintiff  at  the 
annual  rental  of  fOOO,  no  part  of  which 
has  t>een  paid ;  that  Drake  had  carried 
tbe  peanuts  to  Severn  for  ahlpment,  and 
ptaintitt  had  enough  thereof  seised  to  pay 
his  rent ;  that  the  sheriff  took  150  bags  of 
peanuts  from  the  pile,  and  seised  them  un- 
der tbe  order  of  court.  The  defendants  re- 
lied un  the  point  of  law  that  thwe  wais  no 
lien  on  any  speclflc  number  uf  bags,  and 
the  action  could  not  be  maintained.  His 
honor  ruled  otherwise,  and  refused  to  dis- 
miss the  action,  and  defendants  excepted. 
Upon  the  admitted  faete,  hts  honor  gave 
ludgment  tor  the  plaintiff.  Defendants  ap- 
pealed." 

B.  B.  Wloborne,  for  appellants.  R.  O. 
Burtout  for  appellee. 

Davis,  J.,  (after  BtAtIng  thB  Aete.)  It 
Is  Insisted  tor  the  defendants  that  there 
were  more  than  160  bags  of  peanuts  In  the 
possession  uf  the  defendants,  and  "tbe  In- 
terest of  the  plaintiff  is  not  property  de- 
scribed, BO  that  the  offlcer  can  measure  It 
out  to  him."  By  tne  provisions  ol  Code. 
S  1754,  the  entire  crop  of  peanuts  raised  nn 
the  land  of  the  plaintiff,  landlord,  was 
vested  In  poHsesslon  of  the  lessor  ontll  tbe 
rent  for  the  land  was  paid.  This  Is  cod' 
ceded,  but  the  dtfendants  Insist  that  the 
plaintifl  has  no  lien  on  anyspedflc  number 
of  bags.  We  are  unable  to  see  buw.  If  the 
plaintiff  had  a  lien  upon,  and  was  entitled 
to. the  possession  or,  the  whole  number 
of  bags,  he  wan  at  entitled  to  the  posses- 
Blon  of  a  portion  uf  them,  nor  can  we  see 
that  any  division  waa  to  be  made  by  tbe 
ofScer.  Code,  S  1754,  gives  the  landltird  a 
Hen  upon  the  whole  of  the  tenant's  crop 
to  secure  the  payment  of  tbe  rent,  and.  to 
make  the  Hen  more  effectual,  the  crop  is 
"held  to  be  vested  In  possession  of  the  les- 
Bor"  until  the  rents  are  paid;  and.  If  the 
crop  or  any  part  thereof  shall  t>e  removed 
from  the  land  without  the  consent  of  the 
lessor,  the  statute  gives  him  the  remedies 
provided  in  an  action  upon  claim  for  tbe 
delivery  of  personal  property.  The  lessor's 
vested  right  to  tbe  possession  of  the  crop 
Is  coupled  with  a  lien  upon  the  crop  tn  se- 
cure the  payment  of  rent  or  tbe  compli- 
ance with  stipulations  contained  in  tlie 
lease.  It  Is  not  an  unqualified  right  to 
dispose  of  the  crop  as  he  pleuee.botwben 
the  rents  are  paid,  and  the  stipulations  of 
the  leane  complied  with,  the  right  to  tbe 
surplus  passes  to  the  lessee  or  his  assigns, 
and  the  lessor  has  no  farther  right  to  It. 
The  law  is  founded  on  reason,  and  to  say 
that,  because  the  plaintiff  Is  entitled  to 
the  possession  of  tbe  entire  bulk  of  400 
bagB  to  secure  bis  rant,  tbertf  on  he  Is  nut 
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entitled  to  the  poiisessiun  of  150  bagB,  a 
part  ot  the  400  raffldeDt  to  secure  his  rent, 
IB  as  ebocklner  to  reason  as  It  woald  be  to 
say  that  the  whole  of  a  thing  does  not  In- 
clude all  Its  parts,  or  that  a  part  Is  prreat- 
er  than  the  whole.  Theplalntlff  1r  entitled 
to  the  puBsesBlun  of  the  whole  400  baj^s  ot 
peanuts  to  secure  the  payment  of  bis  rent, 
and  the  defendant's  mtstake  Is  In  con- 
founding his  rlRht  to  have  160  bags  of  It 
seized  In  av  action  for  the  claim  and  deliv- 
ery with  his  rl^bt  to  aelxe  160  bags  to 
which  he  mljcht  he  entitled  out  of  a  mass 
of  400  bags,  260  of  which  belonged  tu  some 
one  else,  to  which  he  had  no  right  or 
cluiuD.  Counsel  fur  the  defendants  admit 
that  an  action  of  replevin  (Id  the  case  be- 
fore na,  claim  and  delivery)  "can  be  main- 
tained for  a  part  of  property  in  maas. 
sach  as  oats,  cum,  etc.;  but  the  Interest 
sued  for  ehoold  tje  described  as  so  many 
pounds  or  bushels,  so  as  to  enable  the  offi- 
cer to  make  proper  division  ; "  und  he  cites 
Biakely  v.  Patrick,  67  N.C.  40;  McDflulel 
T.  Allen,  99  N.  C.  135,  5  S.  E.  Bep.  787 ;  Cob- 
bey, Repl.$§  78,  40(M02:  Low  v.  Martin,  IS 
111.  2S6;  Plasiekv.White,38Kan.6Zl.  Up- 
on an  examination  ot  these  authorities,  it 
will  be  seen  that  tbey  bear  no  analogy  tu 
the  ease  before  na.  In  the  cRse  ul  Biakely 
-V.  Patrick,  known  as  the  **  Buggy  Case, " 
the  action  was  "for  damages  fur  thecon- 
reniioD  of  10  new  bugsiee  by  the  defend- 
ant." The  court  said  that  the  mortgage 
nnder  which  the  plaintiff  claimed  did  not 
paas  the  title  to  10  new  buggies  as  an  exe- 
cuted contract,  but  only  had  the  effect  ot 
an  agreement  to  sell  10  new  buggies,  for  a 
breach  ot  which  damages  may  be  i*ecov- 
ered.  In  the  case  before  us,  both  the  legal 
title  and  the  right  of  posseRslon  to  all  the 
peanuts  were  by  statute  vested  In  the 
plaintiff.  So,  in  the  case  of  McDanlel  v. 
Allen,  the  plaintiff  was  not  the  owner,  en- 
titled to  the  pussesfliun,  of  the  three  bags 
ot  cotton  sued  for,  but  his  remedy  was  for 
a  breach  ot  contract  for  refusal  to  comply. 
The  other  caKea  cited  relate  to  property 
In  mass  belonging  to  different  parties,  and 
In  which  the  property  Is  so  commingled 
that  each  owner  cannot  Identify  and  show 
what  part  of  the  property  so  mixed  be- 
longs to  htm ;  buteven  then.  "If  a  division 
can  be  made  of  equal  value,**  says  Cobbey, 
**  H8  in  the  caue  of  corn,  oats,  and  wheat, 
the  law  will  give  to  each  owner  his  just 
proportion,  and  each  owner  may  recover 
hlH  share  by  replevin. "  If  the  plaintiff  had 
been  the  ownnr  and  entitled  to  the  posses- 
sion of  only  l.'M  bngs  of  the  peanuts,  and 
tbey  had,  wlthont  any  fault  of  his,  been 
mixed  with  260  bags  belonging  to  the  de- 
fendants, we  are  unable  tu  see  why,  upon 
the  authority  cited  by  the  defendants,  this 
action  could  not  be  maintained.  The 
plaintiff  was  entitled  to  enough  of  the 
crop  to  pay  the  rent  due,  and  affair  his 
claim  was  satisfied  the  defendants  were 
entitled  to  the  balance  dlHchatyed  of  the 
lien.  If  the  plaintiff  had  seised  more  than 
enough  tu  satisfy  his  lien,  and  refused  "to 
make  a  fair  dlvlsfun  of  the  crop,"  the  de- 
fendants could  have  compelled  him  to  do 
HO  in  the  manner  prescribed  In  section  1765 
of  the  Code;  and  we  are  unable  to  see  up- 
on what  ground  they  can  complain  that 
tbe  plaintiff,  who  was  entitled  to  the  pos< 


session  ot  the  whole  crop  to  secure  his 
rent,  took  only  euougta  fur  that  uarpose, 
and  left  them  In  possession  of  the  balance, 
to  which  they  were  entitled,  after,  und 
not  until  after,  tbe  rent  was  paid.  There 
is  no  error. 


Beat  v.  Barnaud. 

(Sumrme  Cmm  of  North  Oantina.  Oet  90, 

mi.) 

Cocim  CoHMusiOHiRs— Niauor  tir  Dott— Pair- 

ALTIES. 

1.  Under  Code  N.  <J.  $  711,  tnaklnir  a  county 
commissioner  liable  to  s  penslt;  of  tdUO  if  he  neg- 
lect to  perform  any  duty  required  of  him  by  law 
as  a  member  of  the  Ijoard,  where  a  sberiif  fails 
both  to  make  an  annual  ronevral  of  bis  bonds  and 
to  produce  receipts,  failure  to  do  either  of  which 
createa  s  vacnnoy  in  the  office  by  the  iirovtBion* 
of  section  3070,  but  one  penalty  oan  be  recovered 
againat  a  oommisaioner  for  failure  to  declare  the 
ofiloe  vacant,  and  to  fill  tbe  same  by  appoint- 
ment, tboagb  section  720  provides  tbat^  whenever 
a  vacancy  shall  occur  in  tbe  office  of  sheriff,  tbe 
board  of  county  commissioners  shall  fill  It  by 
appointment;  and  section  1875  provides  that,  on 
failure  of  any  such  officer  to  make  an  annual  re- 
newal of  his  t)ond,  it  shall  be  tbe  duty  ot  tbe 
board  of  commissioners  to  declare  bis  office  va- 
cant, and  to  appoint  a  successor;  the  dudes  of 
tbe  commissioDers  prescribed  by  the  several  see* 
tloDs  being  substantially  tbe  same. 

3.  Under  Code  N.  C.  %  775,  providing  that,  for 
failure  of  tbe  sheriff  to  perform  certain  duty,  tbe 
board  of  county  commissioners  "may  forthwith" 
bring  suit  on  his  official  bond  itt  an  action  againat 
a  oommissimer  to  recover  the  penalty  prescribed 
by  section  711  for  failure  to  perfonn  any  duty  re- 
quired of  him  by  law,  it  is  not  enough  that  the 
complaint  allege  that  tbe  sheriff  failed  to  perform 
the  duty,  and  the  commissioners  failed  to  sue  on 
bis  bond,  as  the  statute  leaves  it  to  their  sound 
discretion  whether  they  will  ane  or  not,  and 
therefore  the  complaint  abould  at  least  allege 
facts  showing  negligent  failnreorwiUfnl  refusal 
of  the  oommisalouera  to  exerolae  their  authority. 

Appeal  from  sniierlor  court.  Currituck 
county;  Hrnry  G.  Cossor,  Judge. 

Action  by  W.  H.  Bray  against  W.  D. 
Barnard  to  recover  penalties  incurred  by 
defendant  by  failure  to  perform  his  duty 
as  county  commissioner.  Recovery  was 
allowed  in  a  single  lnfltanL*e  only,  and 
plalntiB  appeals.  Afflrmed. 

This  action  Is  brought  by  the  plaintiff 
to  recover  from  the  defendant  divers  |>en- 
alties,  which  the  complaint  alleftes  he  In- 
ciirred  as  a  member  of  the  board  of  com- 
missioners of  the  county  of  Currituck  by 
neglecting  to  perform  his  duty  in  numer- 
ous respects  as  such  commiBsloner. 
Among  other  things  It  is  nllegefl  as  fol- 
lows: "(5)  That  said  Barnard,  sheriff  as 
aforesaid,  was  required  to  renew  his 
bonds  annually,  and  on  the  lat  day  of  De- 
cember, ISSO,  and  T)roduce  his  receipts  as 
Net  out  in  section  2070  of  thet'ode  of  North 
Carolina,  which  he  failed  to  do,  thereby 
creating  a  vacancy  in  said  office  of  sheriff 
of  said  county  by  act  and  uperutlun  of 
law;  and  the  said  board  of  cummisHlim- 
ere,  and  the  defendant  as  a  wenilier  there- 
of, was  required  to  fill  said  vacancy  by  ap- 
pointment, as  required  by  section  720  of 
the  Code  of  iN'orth  Carolina,  which  said 
board,  and  this  defendant  as  a  memhcr 
thereof,  failed  and  neglected  to  do.  In  vio- 
lation of  said  sectii>n  720  of  said  Code; 
and  this  defendant  thereby  became  liable 
lor  tbe  penalty  ol  two  hundred  dollats, 
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and  Indebted  to  this  plaintiff  for  same,  he 
having  brought  suit  for  same  accordinx 
to  aectlou  711  of  theCode  aforesaid. "  "  (8) 
That  said  John  E.  Barnard  failed  aad 
neglected  to  make  and  renew  htH  official 
bonds  as  sheriH  as  aforesaid  on  the  Ist 
Monday  In  December,  18K9,  as  required  by 
aectlon  2070  ol  the  Code  of  North  Caro- 
lina, and  the  said  board,  and  the  defend- 
ant as  a  member  thereof,  fafled  and  neg- 
lected to  declare  his  office  vacant  and  ap- 
point his  BUccesBor,  as  required  by  section 
1875  of  the  Code  of  North  Carolina ;  and, 
by  reason  of  said  failure  and  negligence, 
the  defendant  has  become  liable  to  a  pen- 
alty of  two  hundred  dollars,  and  Indebted 
to  plaintiff  In  said  amount,  as  provided 
by  section  711  of  said  Code.  (U)  That 
said  John  E.  Barnard, sheriff  as  aforesaid, 
failed  and  refused  to  settle  the  taxes  col- 
lected for  the  year  1888.  and  the  finance 
committee  of  said  county  so  reported  to 
the  treasurer  of  said  county  and  to  said 
board  of  commissioners  that  said  sheriff 
was  in  arrears  the  sum  of  $1,7^9.94,  and 
that  said  board,  and  this  defendant  as  a 
member  thereof,  failed  and  neglected  to  in- 
stitute suit  against  said  Barnard,  sheriff 
as  aforesaid,  and  his  bondsmen,  as  they 
were  required  to  do.  In  viola  tlon  of  section 
775  of  the  Code  aforesaid,  and  thereby  be- 
came liable  to  a  pentilty  of  two  hundred 
dollars,  and  same  Is  due  this  plaintiff  ac- 
cording to  the  provisions  of  section  711  of 
the  Code  of  North  Carolina. "  The  plaintiff 
moved  for  Judgment  upon  the  pleadings. 
The  court  denied  this  motion  for  Judg- 
ment for  the  penalties  alleged  and  speci- 
fied In  paragraphs  8  and  9  of  the  complaint 
above  set  forth  upon  the  ground  that  the 
penalty  alleged  la  paragraph  8  is  substan- 
tially that  alleged  In  paragraph  5  thereof; 
and  upon  the  further  ground  that  para- 
graph 9,  above  set  forth,  does  not  state 
facts  sufficient  to  conHtitute  a  cause  of  ac- 
tion. The  plaintiff  excepted.  As  to  these 
penalties,  the  conrt  gave  Judgment  for  the 
defendant,  and  the  plaintiff  appealed  to 
this  court. 

J.  H.  Blount  and  Grandy  Jt  Aydlett,  for 
appellant.   Pittman  &  Shaw,tor  appellee. 

Mebrihon,  C.  J.,  {after  Btatin/t  the  fncts. ) 
The  statute  (Code.  S  711)  pi-escrlbes  that 
"any  [county]  commissioner  who  shall 
neglect  to  perform  any  duty  required  of 
him  bylaw  as  a  member  ofthe  board  shall 
be  guilty  of  a  misdemeanor,  and  shall  al- 
so be  liable  to  a  penalty  of  two  hundred 
dollars  tor  each  offense,  to  be  paid  to  any 
person  who  shall  sue  for  the  same. "  The 
plaintiff  contends— Ffraf,  that  the  defend* 
ant  Incurred  a  penalty  under  this  statuto- 
ry provision,  because  the  sheriff  mentioned 
failed  for  the  year  specified  in  the  fifth 
paragraph  of  the  complaint  to  file  the 
annual  bonds  required  of  him,  and  to 
prodoce  receipts  for  moneys  that  he  had 
'Collected,  or  ought  to  have  collected, 
whereby  hla  office  became  vacant,  as  pre- 
scribed by  the  stutute,  (Id.  §  2U70,)  and 
the  defendant  neglected  to  perform  liis 
duty'as  commissioner,  in  that  he  and  his 
associates  did  not  proceed  to  fill  the  va- 
cancy BO  occasioned  by  appointment,  as 

?irescrlbed  and  required  by  the  statute. 
Id.  S  720,)  which  provides  that  **  whenever 


a  vacancy  shall  occar  In  the  office  nf 
sheriff,  constable,  register  of  deeds,  cuanty 
treasurer,  or  county  surveyor,  the  board 
of  commissioners  of  the  county  shall  flU 
the  same  toy  appointment. "  He  contends, 
seeont/^,  that  the  defendant  incurred  an- 
other penalty,  as  alleged  in  the  eighth 
paragraph  of  the  complaint,  because  the 
board  of  commissioners  —  the  defendant 
Joining  them-— failed  to  declare  the  office 
of  the  sheriff  vacant  for  the  causes  alleged, 
as  required  by  the  statute,  (Id.  g  1S75,) 
which  prescribes  that  "upon  the  failure 
of  any  such  officer  (including  sheriffs)  tu 
mate  such  regular  annual  renewal  of  bis 
bond  It  is  the  duty  of  the  board  of  com- 
missioners, by  an  order  to  be  entered  of 
record,  to  declare  his  office  vacant,  and 
to  proceed  forthwith  to  appoint  a  suc- 
cessor,'' etc.  The  court  below  was  of 
opinion  and  held  that  the  duties  of  the 
board  of  commissioners  of  tlie  cunnty, 
prescribed  by  the  statutory  provision 
just  cited,  were  substantially  the  same  as 
those  prescribed  In  the  other  statutory 
prorislon.  (Id.  S  2070.)  cited  supra.  In 
this  we  think  the  court  was  correct,  in 
so  far  as  these  sections  affect  this  case. 
They,  as  to  the  sheriff,  are  Intended  to  se- 
cure the  same  purpose,  except  thatsection 
2070  enlarges  the  purpose,  so  as  to  require 
the  sheriff,  in  addition  to  the  renewal  of  his 
bonds,  annually  to  "produce  the  receipts 
in  full  from  the  state  treasurer,  county 
treasurer,  and  other  persons,  of  all  mon- 
eys by  him  collected,  or  which  ought  to 
have  been  by  him  collected,  for  the  use  of 
the  state  and  county,  and  for  which  he 
shall  have  become  accountable, "  etc.  As 
to  the  sheriff.  In  respect  to  the  annual  re- 
newal of  his  bonds,  the  sectionsare  in  pari 
materiHt  and  must  be  taken  together; 
they  are  Intended  to  effectuate  the  same 
purpose.  It  Is  not  to  be  presumed  that 
the  legislature  Intended  to  Impose  double 
penalties  for  the  same  failure  of  duty  lu  a 
public  officer.  If  It  had  so  Intended,  it 
would  have  said  so  in  explicit  terms.  The 
duty  of  the  board  of  commissioners  was 
to  declare  the  office  of  sheriff  vacant,  and 
to  fill  the  vacancy,  when  and  If  he  failed 
to  renew  his  bonds  annually.  The  same 
duty  is  prescribed  by  the  two  sections  of 
the  Code  Just  recited.  In  one  of  these  sec- 
tions the  same  duty  arises  if  the  sheriff 
shall  fallto  produce  the  receipts  nientioDetl 
as  required.  Under  this  section,  if  the 
sheriff  should  fallto  renew  bis  bonds,  it 
would  be  the  duty  of  the  board  of  rom- 
missioners  to  declare  his  office  vacant.  Jt 
be  renewed  his  bonds,  and  failed  to  pro- 
duce the  receipts  mentioned,  it  would  be 
their  like  duty.  It  would  be  their  like  do- 
ty if  he  failed  to  renew  bis  bonds  and  to 
produce  the  receipts  required;  but  in  the 
latter  case  they  would  not  be  liable  lo 
two  penalties.  The  purposeof  tbeseetioDS 
cited  of  the  statute  Is  to  compel  the  board 
of  commissioners  to  perform  their  duty  hi 
declaring  the  office  of  sheriff  vacant,  and 
filling  the  vacancy  In  any  one  or  more  or 
all  of  the  contingencies  specified  therein. 
Only  one  penalty  Is  given  against  each 
commissioner  composing  the  board  if  be 
fails  to  perform  his  duty  In  such  respect. 
That  penalty.  In  this  case,  the  plaintiff  re* 
covered  nnder  and  in  pursuance  of  tbe  al- 
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lefcaUuiw  contaloed  In  the  flltta  parafcraph 
of  hla  complaint. 

We  are  also  ol  opinion  that  the  court 
properly  decided  tbatthe  otuth  paragraph 
of  the  complalDt  set  forth  above  (ails  to 
state  facts  Bufflcient  to  conatttu  te  a  cause  of 
action.  The  statute  (Code,  §  776)  certainly 
does  not  makeltthelmperattre  dntyofthe 
board  of  commlsaioners  of  the  county  to 
**  brinsT  suit  on  the  offlcial  bond  of  the  uher- 
Iff  or  other  officer."  It  prorldea  that  tbey 
"  may  forthwith  "  do  so.  It  Is  thus  left  to 
tbelr  sound  dlscrption  whether  they  will 
or  not.  There  ml^ht  be  substantial  rea* 
sons  why  they  would  not,  and,  moreover, 
they  might  be  content  to  leave  it  to  the 
county  treasurer  to  brinK  such  salt,  espe- 
cially as,  regularly,  he  Is  the  proper  officer 
to  do  BO.  Hewlett  v.  Nutt,  79  N.  C.  368. 
The  plaintiff,  cleimiDg  under  this  statuto- 
ry provision,  should  at  least  alleRe  tacts 
allowing  that  the  board  ol  commlsslon- 
ers  had  negligently  failed  or  willfully  re- 
fused to  exercise  their  authority,  and 
b<»nce  they  had  upglected  to  pftrform  tbelr 
duty  BB  required  by  law.  In  such  case  It 
may  be  that  each  of  tbein  participating 
In  Buch  neglect  would  incur  the  penalty 
prescribed.  Judgment  affirmed. 


Johnston  t.  WniTEURAn  et  aJ. 

(Supreme  Court  of  North  Carolina.  Oct  30, 
1891.) 

Dismissal  or  Appeal— Notice— Motion  to  Re- 

IMSTATB. 

1.  Under  Sup.  Ct  N.  C.  rule  17,  proviatng 
that,  if  an  appeal  be  not  dooketod  before  the  call 
of  the  district  to  which  It  belongs,  the  appellee 
may  have  it  dismissed,  and  that  if  improperly 
dismissed  the  motion  to  reinstate  should  be  made 
"during  the  term,  "  an  agreement  of  counsel  to 
^ve  until  January  81,  1891,  to  perfect  an  ap^^al, 
-while  ground  to  resist  a  motion  to  dismias  If 
made  at  the  fall  term  of  mno,  when  the  appeal 
should  Id  doe  oonrse  have  been  docketed,  was  no 
excuse  for  the  appeal  not  being  docketed  or  a 
certiorari  applied  for  at  the  spring  term  of  1891, 
and  a  motion  to  reinstate  at  the  next  term  there- 
after was  too  late. 

8.  Noiioe  of  themoUonto  diamlsswas  not  re* 
quired. 

Petition  by  Johnston  to  reinstate  an 
appeal.  Denied. 
6*.  Af.  Bernard,  for  appellant. 

Clark,  J.  This  action  was  tried  In  the 
superior  court  of  I^tt  at  June  term,  1S90. 
At  spring  term,  Ibiii,  of  this  court,  the 
transcript  on  appeal  not  having  been 
brongfat  up,  the  appellees  filed  ttielr  requl- 
cilte  certiorate,  and  had  the  appeal  dis- 
nilssed,  under  rule  17.  At  this  term  (fall, 
1S91)  the  appellant  moved  to  reinstate, 
and  as  cause  therefor  fileH  an  agreement 
of  counsel,  made  In  September,  1h90,  that 
Time  till  31st  of  Janusry,  1K91,  should  be 
allowed  the  appellant  "to  perfect  case  on 
appeal;"  and  also  urgeH  thtit  the  motion 
to  diHmlBS  was  made  without  notice.  The 
agreement  to  give  time  till  Slstof  Janu- 
«ary.  1801.  to  perfect  appeal,  would  bare 
been  ground  to  resist  a  motion  to  dis- 
zdIss,  if  made  at  fall  term,  1890,  when  the 
appeal  should  in  due  course  have  been 
doi-keted,  but  was  no  excuse  lor  the  tran- 
script not  being  ou  file  when  the  district 
Co  which  It  belongs  waa  called  at  spring 


term,  1881,  or  lor  a  cartforaWnnt  being  ap- 
plied for  if  the  appellant  was  In  no  de- 
fault. Plttman  v.  Kimberly.  93  N.  G.  062. 
BMTldes,  If  the  appeal  was  improperly  dis- 
missed, the  motion  to  reinstate  by  the 
rule  (17)  should  have  been  made  "during 
the  term  "  at  which  it  was  dlsmlstted,  and, 
if  grunted,  the  cause  would  bavestood  for 
argument  at  this  term.  To  permit  the 
cause  to  be  reinstated  now  is  not  only 
not  authorised  by  the  rules,  bat  contrary 
to  the  rights  of  the  appellees,  as  It  would 
put  off  the  argument  and  decision  of  the 
appeal  till  spring  term,  1892,  which  regular- 
ly should  have  stood  for  argument  at  fall 
term,  1890,  and  that,  too,  wlien,  by  ap- 
pellant's own  showing,  the  agreement  for 
delay  only  postponed  the  bearing  till 
spring  term,  1891.  If  the  case  on  appeal 
was  lost  ur  mislaid,  the  remedy  ol  appel- 
lant was  by  a  cerf  forar/ a  t  the  first  term 
of  this  court.  Plttman  v.  Kimberly,  supra ; 
Bailey  v.  Brown,  105  N.  C.  12B,  10  S.  B. 
Eep.  1054;  Porter  v.  Railroad  Co.,  106  N. 
O.  478. 11  S.  E.  Rep.  515;  Mitchell  v.  Ted- 
der.  108  N.  C.  226, 12  S.  E.  Rep.  1044. 

The  objection  that  the  motion  to  dis- 
miss was  granted  without  notice  Is  with- 
out force.  Notice  of  such  motion  is  not 
required.  Appellants  are  too  often  prone 
to  forget  that  appellees  have  rights.  The 
"law's  delay"  la  assigned  by  Hamlet  as 
one  of  the  great  evils  of  life,  and  the  bar^ 
ouB  at  Huiinyiuede  thought  it  so  great  a 
one  that  they  exacted  the  Insertion  of  a 
guaranty  against  It  In  Ma/^tk  CAarta,— a 
guaranty  that  has  been  copied  Into  the 
constitution  probably  of  every  American 
state,  and  which  Is  to  be  found  in  section 
35  of  our  own  declaratlun  of  rights.  This 
guaranty,  so  notably  won,  ho  carefully 
continued  for  bo  many  centuries,  and  still 
Incorporated  in  our  organic  law,  that 
"Justice  shall  be  administered  without  de- 
lay, "  is  not  a  mere  rhetorical  flourish.  It 
Is  a  constitutional  right.  The  party 
who  seeks  delay  must  show  good  cause 
why  the  other  party  should  be  subjected 
to  it,  and  the  burden  is  on  him  to  show 
tliat  he  himself  is  without  lacbes.  The 
appellant  has  shown  no  cause  why  the 
appeal  was  not  docketed  here,  or  a  certi- 
orurl  applied  for,  at  the  spring  term,  1891, 
and  nune  why  this  motion  to  reinstate,  if 
there  bad  >'een  ground  for  it,  was  not 
made  "during  the  term"  at  which  the  ap- 
peal was  dismissed.   Motion  denied. 


•  TuBNEtt  V.  HOLDBN. 

( Supreme  Court  of  North  Carolina.  Oct.  87, 1891. ) 

StIPPLBHBXTi.L  PROCEBDIKOS  —  NoTICB—RSTDE IT- 
AMENDMENT — Apfbalablb  Okdbr, 
1.  Leaving  a  copy  of  an  order  on  a  judgment 
debtor  to  appear  and  answer  insni^lemental  pro- 
ceedings with  tbe  debtor's  wife  was  a  sufficient 
service. 

i.  Where,  the  sherift's  return  on  the  notice 
did  not  show  that  the  person  with  whom  it  was 
left  was  defendant's  wife,  and  a  per<30D  of  snita* 
\Ae  age  and  discretion,  it  was  proper  to  allow  an 
amendment  so  as  to  show  such  facts. 

8.  Un  a  bearing  before  him  the  clerk  of  the 
court  denied  defendant's  motion  for  a  special  ap- 
pearance for  the  purpose  of  a  motion  to  dismiss, 
whereupon  defendant  appealed  to  tbe  ]adge,  who 
ordered  that  tbe  motion  to  dismiss  be  overruled. 
HiBid,  that  Boch  order  was  not  appealsbls. 
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Appeal  from  snperlor  coort,  Wake  coun- 
ty: KOBERT  W.  Winston,  Judge. 

ProeeediDg  Bapplementnl  to  expcuHon 
iDBtltntod  by  Joaiah  Tnrner  against  W. 
W.  HoldeB.  D^endant  moved  tu  dismiss 
the  proceeding  for  want  of  sufficient  aerv- 
Ice.  Tbe  motion  was  overruled,  and  de- 
fendaut  appealed.   Appeal  dismissed. 

It  appears  that  tbe  plaintiff  had  ob- 
tained liie  Judgment  against  thed^endant 
In  tbe  superior  court  of  Wake  coonty. 
and  that  the  same  was  duly  docketed; 
that  afterwards,  on  the  20th  day  of  April, 
l^ffll,  the  plaintiff  began  this  jiroceedtng 
supplementary  to  tlie  execution,  and  ob- 
tained from  the  court  (the  clerk)  an  order 
requiring  the  defendant  to  appear  and  an- 
swer concerning  bis  property,  at  a  time 
and  place  specified,  as  allowed  by  tlieatat- 
ute  In  such  cases.  A  copy  of  this  order 
waa  placed  in  the  hands  of  tbe  sheritf  of 
said  county  to  be  served  npoa  tbe  defend- 
ant. Tbe  sheriff  made  retnm  thereof  as 
follows:  '■Received  April  25,  1891.  Exe- 
cuted by  delivering  a  copy  and  exhibiting 
tbe  original  of  the  within  order  and  affi- 
davit tu  Mm.  L.  V.  fiolden,  and  also  left 
a  copy  of  order  and  affidavit  with  Mrs.  L.. 
V.  Holden,  for  W.  W.  Holden,  the  20th 
day  ol  April.  1891,  at  4  o'clock  p.  M.  M.  W. 
Page,  Sheriff  Wake  County.  By  C.  M. 
Waltkhs,  Depnty."  Sheriff,  by  leave  of 
court,  makes  the  following  amended  re- 
turn :  "  Received  April  25. 1891.  Execu  ted 
by  delivering  a  copy  and  exhibiting  the 
original  of  the  within  order  and  affidavit 
to  Mrs.  L.  V.  Holden,  and  also  b;  leaving 
a  copy  of  order  and  affidavit  with  Mrs. 
L.  V.  Holden,  wife  of  W.  W.  Holden,  for 
said  W.  W.  Holden,  at  his  residence  in  the 
city  of  Kateigh,  at  the  hour  of  4  o'clock  p. 
U.,  on  the  29th  day  of  April,  1891,  the  said 
L.  V.  Holden  being  a  person  ol  suitable  age 
and  discretion  with  whom  to  leave  such 
papers.  M.  W.  Paqk.  Sheriff.  Per  C.  M. 
WAi/TERB,  D.  8."  Thedefendant  contended 
that  the  copy  of  the  order  and  notice  was 
not  pi'operiy  and  duly  served  upon  htm, 
and  bis  counsel  contended,  further,  that 
they  had  the  right  to  appear  for  the  pur- 
pose simply  of  a  motion  to  dismiss  the 
proceeding  on  the  ground  that  notice  bad 
not  been  served.  They  moved  that  the 
record  t>e  so  amended  as  to  show  that 
they  appeared,  and  only  fur  such  purpose. 
The  court  (the  clerk)  denied  this  motion, 
and  the  defendant  appealed  to  the  Judge. 
The  clerk  refused  to  certify  tbe  record, 
etc.,  tu  tbe  Judge.  Thereupuu  the  defend- 
ant applied  to  the  Judge  for  the  writ  of 
certiorari,  requiring  the  clerk  to  certify 
the  record,  etc.,  to  him.  The  Judge  grant- 
ed the  writ,  and  due  retnm  thereof  was 
made. 

The  conrt  (the  Judge)  upon  considera- 
tion, made  its  order,  .whereof  the  follow- 
ing is  a  copy:  "This  caaee  coming  on  to 
be  beard  this  day  before  Robeht  W.  Win- 
ston, judge,  the  plaintiff,  represented  by 
John  Deverenx,  Jr.,  and  Cheater  Tnrner, 
and  tbe  defendant  by  Thos.  C.  Fuller  and 
W.  B.  Henry,  who  enter  a  special  appear- 
ance In  writing,  and  move  to  dismiss  up- 
on the  return  ol  John  W.  Thompson,  C.  S. 
C.  of  Wake  county,  to  tbe  order  to  bim 
to  certify  the  record  of  his  proceedings 
*■•<,  the  court,  and  bavlug  been  heard  ap- 


on  the  argument  of  counsel  for  both  sides, 
the  defendant's  counsd  state  that  they  do- 
not  appear  generally  In  this  action,  but 
specially  in  order  to  move  to  dismiss 
the  proceedings,  and  insist  that  the  same^ 
ought  to  f>e  diamlsaed  for  the  reanon  that 
W.  W.  Holden  baa  not  been  properly 
served  with  process,  In  that  for  this  pro- 
ceeding to  be  begun  by  process  the  same 
should  have  been  read  to  him  in  person; 
that  the  clerk  ought  to  have  permitted  an 
amendment  of  the  record,  so  as  to  show 
that  the  appearance  of  Messrs.  Poller  and 
Hinsdale,  on  tbe  11th  of  May,  1891,  was 
a  special  appearance,  and  not  geoerat. 
The  court,  belns:  of  opinion  thatthenotice 
of  this  supplemental  proceeding  had  been 
properly  served,  and  also  that  tbe  clerk's 
finding  and  ruling  that  the  said  attur* 
neys  appeared  generally  on  said  11th  of 
May,  1891.  was  final  and  conclusive,  and 
that  such  general  appearance  cured  any 
defect  in  serving  said  process  or  notice,  if 
Ruch  defect  ever  existed,  overruled  the  mo- 
tion to  dismiss,  from  which  order  and  rul- 
ing tbe  defendant  took  an  appeal  to  su- 
preme court,  notice  of  apiieal  waived, 
bond  of  915  adjudged  sufficient,  and  this 
statement  to  be  case  on  appeal  to  thesa- 
preme  court." 

J.  W.  Hinsdale,  lor  appellant.  C.  D. 
Tamer,  W.  W  Fuller,  and  Batehelor  A 
Dereretix,  tor  appellee. 

MuBBiHON,  C.J.A^erstatlagtbefscta.) 
Tbe  court  had  Jurisdiction  of  the  defend- 
ant by  virtue  of  the  service  of  the  snm- 
mons,— tbe  orlEinal  prot«ss, — and  his  ap- 
pearanceintheactiun.  Theaction  wasnot 
ended  for  all  purposes  when  tbe  plaintiff 
obtained  his  Judgment.  It  remained  and 
remains  current  for  all  proper  purposes  in 
tbe  enforcement  of  the  Judgment  by  the 
ordinary  execution  and  other  appropriate 
means.  Including  proceedings  supplement- 
ary to  the  execution.  The  latter  are  not 
separate  from  and  independent  of  the  ac- 
tion; they  are  incident  to  and  part  olit; 
they  constitute  and  are  no  more  than  a 
means  allowed  by  thestatute  In  theaction 
whereby  to  reach  tbe  property  of  thede- 
fendant and  enforce  satlRfaction  of  tbe 
judgment.  Hence  they  are  not  begun  by 
original  process,— a  summons.  The  stat- 
ute does  not  so  provide.  It  (Code,  §  4S8) 
prescribes  that  the  jud^^ent  creditor,  "at 
any  time  after  such  return  made,  [return 
of  the  orrllnary  executhm,]  and  within 
three  years  froia  the  time  of  issuhig  the 
execution,  is  entitled  to  an  order  from  the 
court  to  which  the  execution  is  returned, 
or  from  the  judge  thereof,  requiring  such 
debtor  to  appear  and  answer  concerning 
his  property  before  such  court  or  judge  at 
a  time  and  place  specified  In  the  order, 
within  the  county  to  which  tbe  execntlon 
was  Issued."  Although  tbe  statute  does 
not  in  terms  prescribe  that  notice  of  such 
order  shall  be  given,  still  Its  natnre,  par- 
pose,  practice,  and  justice  require  that  no- 
tice sball  be  given  tor  such  time  as  the 
court  shall  deem  Just.  Weiller  v.  Law- 
rence, 81  N.  C.  65.  Such  notice  muHt  be  so 
given  and  served  upon  tbe  party  to  be  no* 
tiflfd  In  the  way  prescribed  for  giving  and 
serving  notices  In  actions.  The  statute 
(Code,  5  697)  provides  that  "nodcea  shall 
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be  la  writinfc.  Notices  and  other  papera 
may  be  Herved  on  the  party  or  bis  attor< 
ney  persooelly,  where  not  otherwise  pro- 
vided in  tills  chapter. "  One  of  tlie  meth- 
ods provided  (the  same  nection,  par.  2) 

f>re8crlbee  that  "11  [service]  upon  a  party, 
t  may  be  made  by  leavlnc  the  paper  at 
bis  residence,  between  the  hours  of  aiz  In 
the  morainff  and  nine  In  the  evening,  with 
some  person  ot  snitable  age  and  diacre- 
tion."  Service  thus  made  ia  eafficleDt. 
Tlie  coart  has  Juriedlctlun  in  caeps  like 
this  of  the  party  to  the  action,  and  tt  Is 
deemed  sufficient  to  give  him  nuticeja  the 
way  prescribed,  o{  any  motion  or  proceed- 
ing in  the  action,  it  ia  the  duty  of  par- 
ties to  actions  to  be  on  tbe  alert  at  all 
times  Dntll  tbaaame  ahall  be  completely 
ended.  If  It  should  tarn  out  that  a  party 
was  predadiced  In  that  he  did  not  actually 
get  the  notice,  the  court  woald^  In  a  prop- 
er case,  afford  relief.  In  the  present  case, 
tbe  order,  so  far  as  appears,  was  regular- 
ly granted,  and  tbe  sttrvlce  of  notice  there- 
of on  the  defendant  was  aufSclent. 

Tbe  court  clearly  bad  power  to  allow 
tbe  Bberilf  to  amend  bis  return,  and  tbe 
return,  as  amended,  shows  that  the  notice 
to  the  ddendant  was  served  by  leaving  a 
copy  of  the  order  for  him  at  bis  residence 
at  the  boar  specified ;  that  It  was  left  with 
bts  wile.  She,  surely,  was  a  person  of 
"suitable  age  and  discretion "  to  deliver 
tbe  notice  to  blm,  (her  bnsband,)  and  tbe 
Inference  Is  that  she  did  so.  if  be  did  not 
iu  fact  get  the  notice,  then  bis  remedy  is 
not  to  move  to  dismiss  the  proceeding, 
but  to  ask  for  reasonable  time  to  annwer 
as  tbe  law  requires.  As  the  court  had  ju- 
risdiction ot  the  defendant,  and  the  notice 
bad  bt;cD  duly  served,  tbe  motion  of  bis 
counsel  to  be  allowed  to  appear  for  the 
purpose  of  a  motion  to  dismiss  the  pro- 
ceeding was  not  pertinent,  and  was  prop- 
erly denied.  No  question  Is  presentedhere 
as  to  the  sufflclency  ot  service  of  notice  up- 
on an  attorney. 

The  court  held  properly  that  the  notice 
had  been  duly  served.  This  was  sufficient. 
It  did  not  need  to  further  state  asaground 
ot  Its  order  that  "tbe  clerk's  finding  and 
ruling  that  tbe  suld  attorneys  appeared 
generally  on  said  11th  of  May,  1891,  was 
final  and  conclusive,"  etc.  The  action  of 
tbe  clerk  was  not  final  and  conclusive. 
In  a  proper  case,  on  appeal  to  him.  it 
would  be  the  duty  of  the  court  to  review 
the  findings  ol  fact  by  the  clerk,  and  cor* 
rect  biB  errors  of  law.  He  was  no  more 
than  the  servant  of  the  court,  and  subject 
to  Its  supervision  In  the  way  prescribed 
by  the  statute.  Code,  g  251  et  seq.;  Bank 
v.  Burns,  107  N.  C.  465,  U  S.  E.  Bep.  25:!. 
Tbe  court  (tbe  JudKe)  did  not  need  to 
grant  the  writ  of  certiorari  to  compel  the 
clerk  to  state  the  case  on  appeal,  as  al- 
lowed by  the  statute.  Code,  §  254.  He 
mlfcht  have  directed  tbe  clerk  to  do  so  by 
mere  order.  Tbe  plaintiff  moved  to  dis- 
miss tbe  appeal  to  this  court,  and  we  are 
of  opinion  that  the  motion  must  be  al- 
lowed. The  order  appealed  from  was  In- 
cidental, and  no  more,  at  most,  than  intur- 
louutory.  To  deny  the  defendant's  mo- 
tion could  not  seriously  prejudice  him,  or 
impair  any  substantial  rieht  be  might 
have.  Tbe  court  simply  decided  that  be 


had  been  dnly  served  with  notice,  and  was 
before  tt  for  pertinent  and  proper  pnr^ 
poses.  It  the  notice  had  not  been  proper- 
ly served,  tbe  court  would  simply  have  dt- 
xected  a  reasonable  delay  of  proceedings, 
or  that  a  new  notice  Issue  forthwith  to  be 
served  within  a  day  specified.  Welller  v. 
Lawrence,  supra.  Appeals  to  this  court 
do  not  lie  from  every  order  in  the  course 
of  an  cu^tlon.  This  has  been  decided  In 
many  cases,  and  tbe  court  has  repeatedly 
pointed  out  when  an  appealdoes  and  does 
not  lie.  Appeal  dismissed. 


State  v.  Nash. 

(Supreme  Court  af  North  Carolina.  Oct  87, 
1S91.) 

Afpbai.  in  CaiMHTAL  Cases— Pathbnt  roB  TaA.N- 

80BIPT  IN  AW^SCZ. 

Under  Code  N.  C.  i  ZTSa,  which  provides 
that  DO  officer  sbsll  be  compelled  to  poriorm  any 
services  unless  nis  fees  be  paid  or  t«Ddered,  "ex- 
cept In  criminal  actions, "  where  defendant  bad 
executed  bis  bond  on  appeal  in  a  criminal  pro- 
ceeding against  btm  be  was  entitled  to  have  tSie 
transcript  on  appeal  attat  up  without  paying  or 
tendering  to  the  olerk  tail  fees  fear  pi^Tring  moh 
transcripL 

Motion  by  H.  A.  Nash  fur  certiorari  to 
bring  up  the  transcript  ot  a  criminal  pro- 
ceeding against  him  to  the  supreme  court 
on  appeal.   Motion  allowed. 

Tbe  A  ttomejr  Qeneral,  tor  the  State.  T. 
m.  ArgOy  for  defendant. 

Clark,  .T.  The  defendant,  who  did  not 
appeal  In  forma  pauperis,  but  has  execut- 
ed his  appeal-bond,  refused  to  pay  tbe 
costs  of  the  transcript  of  the  record  on 
appeal.  The  clerk  thereupon  declined  to 
send  it  up.  Tbe  application  for  certio- 
rari, therefore,  presents  tbe  questlou 
whether,  in  criminal  actions,  the  clerk  can 
require  the  cost  ot  tbe  transcript  to  be 
paid  In  advance.  It  Is  settled  that  in  civil 
cases  he  can.  Andrews  v.  Wblsnant,  ^N. 
C.  446;  Bailey  v.  Brown,  105  N.  C.  127, 10 
E.  Rep.  1054.  But  in  criminal  actions  It 
is  otherwise.  Code,  §  875S,  provides:  "No 
officer  shall  be  compelled  to  perlorm  any 
services,  unless  his  tee  be  paid  or  ten- 
dered, except  In  criminal  actions."  This 
inhibition  against  requiring  payment  of 
fees  in  advance  In  criminal  actions,  we 
think,  embraces  all  services,  Including  that 
In  question.  Wc  are  strengthened  In  this 
view  by  the  fact  that  Itbas  been  held  that 
tbe  appeal-bond  secures  only  the  costs  of 
the  appellee,  and  not  of  tbe  appellant, 
(Morris  V.  Morris,  92  N.  C.  142,  and  cases 
cited;)  and  hence  that,  when  such  bond  Is 
dispensed  with  in  civil  cases  by  leave  to 
appeal  in  forma  pauperis,  the  appellant 
may  still  be  required  by  tue  clerk  to  pay 
for  the  cost  of  the  transcript  on  appeal 
and  cost  In  this  court  as  well,  (Martin  v. 
Cbasteen,  75  N.  C.  96;  Andrews  v.  Wbl»> 
nantand  Bailey  v.  Brown,  supra.)  Tbe 
reason  of  this  distinction  Is  that  section 
212.  allowing  a  party  to  sue  as  a  pauper, 
exempts  him  from  paying  tees  to  any 
officer;  bnt  section  56.1,  allowing  an  ap- 
peal in  forma  pauperis.  Is  more  restricted, 
and  only  exempts  tbe  appellant  from  glv- 
Ing  bond  to  secure  tbe  appellee's  costs, 
leaving  him  to  pay  bis  own  costs,  II  ex- 
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acted,  It  he  chooses  to  appeal  to  another 
tribanal  after  baring  barl  grataitoaB 
services  from  allolflcers  In  the  lower  courts. 
If  the  eume  rule  prevailed  In  criminal  ac< 
tioDB,  It  would  follow  that  all  appellants 
In  such  caseH,  as  well  those  appealliif;  in 
forma  pauperis  as  others,  would  be  com- 
pelled to  prepay  the  costs  of  the  tran- 
script and  the  coots  In  tbts  court,  if  de- 
manded. 'Such  Is  not  our  undenitandiDS 
uf  the  statute.  Code,  S  8753.  An  iBtftanter 
eeniorart  should  Issne  to  bring  np  the 
transcript.   Uotlon  allowed. 


LiTRBHON  T.  Roanoke  ft  T.  B.  B.  Co. 

(Supreme  Court  of  ifortfv  CoroUno.  Oct.  37, 
1891.) 

EuiNKiT  Domain  —  Deed  trou  Mobtoaoob— 
Right  of  Mohtoaaeb  to  Compbhsatiov— Limi- 
TATioM  OF  Actions. 

1.  Since  Code  N.  C.  S  701,  provides  that  the 
general  railro&d  act  (Code,  c.  4fi)  shall  apply  to 
railroad  corporations  created  by  special  act  of 
assembly,  and  shall  govern  and  control,  aoythins 
in  the  special  act  to  the  contrary  notwithstand- 
ing, Qoless  in  such  special  act  the  sections  of  the 
general  act  intended  to  be  repealed  shall  be  spe- 
cially referred  to,  and  as  such  specially  repealed, 
the  provision  In  the  charter  of  the  Roanoke  ft 
Tar  River  Railroad  Company,  hy  which  it  is 
granted  ■*tfae  powers  and  incidents  of  the  North 
Carolina  Railroad  Company,  And  other  corpora- 
tions of  like  nature  created  by  the  laws  of  the 
state, "  does  not  make  applicable  the  provision 
in  the  charter  of  the  North  Carolina  Railroad 
Company,  that  two  years  shall  bar  tbe  claim  for 
damages  or  cx)mpensation  by  the  owner  of  land 
over  which  It  has  constructed  its  road,  nor  pre- 
vent the  application  of  the  general  railroad  act, 
under  which  a  railroaa  company  can  only  acquire 
title  to  a  right  of  way  Dy  purchase  or  condemna- 
tion, and  under  wbicb,  so  long  as  the  company 
occupies  the  land  without  title,,  the  owner  is  not 
barred  unless  its  possession  has  been  adverse  for 
a  length  of  time  sufficient  to  mature  title. 

2,  Since,  under  the  general  railroad  act,  a 
railroad  company  can  only  acquire  title  to  a  right 
of  way  by  purchase  or  condemnation,  if  it  con- 
structs its  road  over  land  without  so  acquiring 
title,  and  the  owner  of  the  land  subsequently  sells 
and  conveys  It,  the  purchaser  may  sue  tbe  com- 
pany (or  compensation. 

8.  Where  the  mortgagor  of  land  grants  a 
right  of  way  to  a  railroad  company  without  the 
consent  of  the  mortgagee,  and  without  any  pro- 
ceuding  against  tbe  mortgagee  to  condemn  the 
land,  the  mortgagee's  interest  is  not  affected, 
and  the  purchaser  at  a  foreclosure  sale  under  the 
mortgage,  or  his  grantee,  may  sue  the  company 
toe  compensation,  thougb  he  cannot  recover  dam- 
wes  looident  to  the  entry  before  he  acqnired 
mie. 

Appeal  from  superior  court,  Bertie  conn* 
ty;  Henry  O.  Connor,  JudKe. 

Action  by  Martha  A.  LIvormon  agtilnst 
the  Rimnoke  &  Tar  River  Railroad  Com- 
pany to  recover  compensation  fur  land  nf 
plaintiff  taken  by  defendant  (or  Its  rl^bt 
of  way,  Jndorment  for  defendant.  Plain- 
tiff appeals.  IleverseU. 

Plaintiff  had  title  to  the  land  under  the 
foreclosure  of  a  mortgaae.  Defendant 
claimed  title  to  the  rijiht  uf  way  by  virtue 
of  a  deed  from  the  mortfcnffors  before  tbe 
foreclosare.  tbe  road  having:  also  been 
constructed  before  the  foreclosure.  No 
consent  to  tlie  rlRht  of  way  was  obtained 
from  tlie  mortgaKees.  Defendant  con- 
tended that  tbe  action  was  barred  by  the 
statute  of  limitations,  In  that  It  bad  not 
been  brought  within  two  years  from  the 


accrning  of  the  cause  of  action,  and  ra- 
iled on  its  charter.  {Act  N.  C.  18K0,  c.  218,) 
which  granted  to  it  "the  powers  and  In- 
cidents of  the  North  Carolina  Railroad 
Company,  and  other  eorporatlons  of  like 
nature  created  by  the  laws  of  the  state." 
Thecbarterof  the  North  Carolina  Railroad 
Company  provided  that  tbe  owners  of 
land  over  which  its  road  should  be  con- 
structed should  apply  within  two  years 
next  after  such  part  of  tbe  road  should  be 
Bnisbed.orsbonld  be  barred  from  recuver- 
ing  said  land,  or  compeDsatlon  therefor. 
Defendant  also  contended  that  plaintiff 
could  not  maintain  tbe  action  because 
she  was  not  the  owner  of  tbe  land  at  the 
time  of  defendant's  entry  thereon,  and 
that  the  deed  from  tbe  mortgagon  gavo 
them  title  to  the  right  of  way. 

WtuBton  A  WUUams,  for  appellant. 
Martin  dk  Peebles,  fur  appellee. 

Shrphbrd,  J.  1.  The  plea  of  the  stat- 
ute of  llmltntlons  cannot  be  sustained. 
It  Is  true  that  the  charter  of  tbe  defendant 
provides  that  it  shall  have  "the  powers 
and  incidents  of  the  North  Carolina  Rail- 
road Company  and  other  corporations  of 
like  nature  created  by  the  lawfl  of  the 
state,"  but  this  language  is  exceedingly 
indefinite  upon  the  question  under  consid- 
eration, as  the  chai-ters  of  some  of  these 
corporations  contain  provisions  barring 
the  owner's  claim  for  damages  or  com- 
pensation after  a  certain  period,  while 
others  provide  for  no  sncb  limitation 
whatever.  Land  v.  Railroad  Co.,  107  N. 
C.  72,  12  S.  E.  Rep.  125.  Even  had  the 
charter  of  tbe  North  Carolina  Railroad 
Company  been  particularly  referred  to, 
the  two-years  bar  therein  prescribed 
would  not  have  prevented  the  application 
of  the  general  railroad  act,  (chapter  49, 
Code,)  which  was  enacted  prior  to  the 
grunting  of  tbe  defendant'fi  charter.  Un- 
der the  general  act,  as  ctmstroed  by  this 
court  In  Land  v.  Railroad  Co.,  supra,  the 
defendant  can  only  acquire  title  to  tbe  right 
of  way  l)y  purchase  or  hy  proceedings  to 
condemn,  and  so  long  as  It  occupies  the 
land  without  title  the  ownerle  not  barrvd, 
unless  the  defendant's  possession  baa  been 
adverse,  and  for  such  length  of  time  as  to 
mature  title,  aa  In  ordinary  cases.  Thus 
It  appears  that  there  la  a  very  great  ditfer- 
ence  between  the  charter  of  the  North 
Carolina  Railroad  Company  and  the  gen- 
eral act,  and  it  was  clenrly  tho  policy  of 
the  legislature  that  the  provisions  o[  the 
latter  should  not  in  atiy  material  particu- 
lar be  repealed  by  implication.  Hence  it 
was  enacted  (Code,  §  701)  that  tbe  general 
act  "should  govern  and  control,  anything 
in  the  special  act  of  assembly  to  the  con- 
trary nutwithstanriing,  unless  In  the  act 
of  assembly  creating  the  cori>oratloQ  the 
section  or  He<:tIons  [of  the  general  act 
which  are  Intended  to  be  exclnded]  shall 
be  specially  referred  to  by  number,  and  as 
such  specially  repealed."  See  Durham  ft 
N.  R.  Co.  V.  Richmond  &  D.  R.  Co.»  106  N.  V. 
16, 10  S.  E.  Rep.  1041,  which  Is  conclusive 
upon  this  point. 

2.  It  is  insisted,  however,  that,  as  the 
plaintiff  was  not  the  owner  of  the  land  at 
the  time  of  the  entry  and  the  completion 
of  the  road,  she  la  not  entitled  to  main- 
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tain  tbie  proceeding.  The  cases  from  oth* 
er  Btates.  cited  by  the  delendunt's  connBel, 
BOBtaln  this  view  so  tar  as  the  recovery  of 
mere  damages.  Incident  to  the  nolawral 
entry,  Is  concerned.  They  may  also  be 
applicable  where  the  railroad  company 
acquires' a  right  by  a  simple  entry,  leaving 
the  damages  and  compensation  to  be  sub- 
sequently assessed.  In  anch  cases  the 
claim  oi  the  owner  Is  said  to  be  personal, 
and  does  not  pass  to  a  purchaser  by  an 
ordinary  conveyance  of  the  land.  The 
principle  does  not  apply  where,  as  In  our 
case,  (under  tbe  general  act,)  the  railroad 
company  acquires  no  right  whatever  un- 
til, either  at  Its  instance  or  that  of  the 
owner,  proceedings  have  been  instituted  to 
condemn  the  property.  Until  this  Is  done 
the  company  occupies  the  land  without 
title,  (Land  v.Rallroad  Co., supra,)  and  It 
%vould  seem  quite  plain  that  the  occnpa- 
tion  ol  a  trespasser  ought  not  to  take 
away  tbe  owner's  power  of  alienation. 
In  our  case  tbe  only  authority  to  enter 
was  Riven  by  the  mortgagor,  and  it  Is  ad- 
mitted that  the  consent  of  tbe  mortgagee 
has  never  been  obtained.  It  is  well  settled 
that  "a  deed  from  a  mortgagor  conveys 
only  his  Interest,  aijd  is  subject  to  the 
mortgage."  Lewis.  Em.  Doro.  §  28U.  To 
the  same  effect  Is  Mills,  Em.  Dum.  §  74, 
from  which  work  we  extract  the  follow- 
ing: "In  thecaue  of  Wade  v.  Hennessy,  55 
Vt.  207.  in  wblch  the  company,  instead  of 
condemning  tlie  land  by  due  process,  tof>k 
a  deed  from  the  mortgagor,  a  mortgage 
having  previously  been  given  by  the  gran- 
tor, and  recurded.it  was  held  that  the  fact 
that  the  railroad  company,  under  the  ex- 
ercise of  the  right  of  eminent  domain, 
might  have  taken  the  mortgagee's  Interest 
in  the  mortgaged  premises,  and  thereby 
have  obtained  an  uuimpeachable  title,  did 
not  vary  the  I'elatlons  of  the  railroad 
company  to  the  holder  of  the  mortgage, 
as  It  did  not  exercise  that  right,  but  con- 
tented ItRelf  with  the  rlplit  it  acquired  by 
said  deed.  To  the  proper  exurclBe  of  the 
rigbtof  eminentdomnin  It  Is  Indispensable 
that  compensation  be  made  to  the  owner 
of  the  property  taken  by  the  payment  of 
an  equivalent  in  money.  The  railroad 
company  must  make  all  parties  claiming 
the  title  parties  to  the  proceedings.  •  •  • 
It  this  Is  notdone  the  railroad  must  either 
redeem  or  seek  protection  by  the  exercise 
of  the  right  of  eminent  domain  under  the 
statute  against  the  iiiortgaffee."  See,  also, 
WHson  V.  Railroad  Co..  67  Me.  358;  Beck  v. 
Railroad  Co.,  65  Mies.  172.3Houth.Bep.252; 
2  Wood,  Ky.  Laws.  §  244.  Tbe  mortgagee's 
Interest,  then,  not  having  been  aftected  by 
the  deed  of  the  mortgagor,  and  the  mort- 
gage having  been  foreclosed,  it  would 
seem  very  clear  that  the  title  parsed  to  the 
plalntin,  who  purchased  the  entire  tract 
under  the  foreclosui-e  sale.  1 1  seems  equal- 
ly clear  that,  while  she  cannot  recover 
damages  Incident  to  tbe  entry  made  be- 
fore she  acquired  the  title,  she  may  recov- 
er compensation  for  the  land,  the  title  to 
which  can  only  vest  In  the  defendant  by 
virtue  of  this  proceeding.  The  defendant 
has  been  content  to  occupy  the  land  with- 
out title,  and  it  was  charged  with  notice 
of  the  mortgage.  Mills.  Em.  Dora.  §  103. 
It  did  not  offer  to  redeem,  as  It  might  | 


have  done,  but  soflered  tbe  title  to  pan 
to  the  plaintiff.  We  are  of  the  opinion 
that  the  plaintiff  la  entitled  to  compensa- 
tloii  tor  the  land,  the  tJtle  to  wbicli  la  to 
be  vested  In  the  defendant  by  virtue  ot 
this  proceeding.  Error. 


Smith  v.  Yodno  et  al. 

iSivpreme  Court  of  North  CaroUna.  Oct  27» 
1891.) 

CocKTBR-CLAnc— Action  for  CoirvBRsioN. 
Code  N.  C.  S  244,  provides  that  in  aa  aa- 
tion  arising  on  contract  any  otber  cause  of  actloa 
arising  on  contract,  and  existing  at  the  com- 
mencement of  the  action,  may  he  set  up  as  a 
connter  daim.  Flalnttfl  sold  to  defendanta  cot- 
ton, and  received  from  their  agent  a  ticket  on 
defendants  for  the  cash,  which  ticket  was  pre- 
sented tor  payment,  but  defendants  refoaed  to 
I»y  the  cash,  and  against  plaintiff's  consent 
they  applied  the  amannt  on  a  balance  due  them 
from  piaintitE  on  notes  given  aboat  two  yean 
previous.  Plaintiff  sued  them  for  oonversion^ 
and  defendants  set  up  the  old  debt  as  a  counter- 
claim. Held  that,  as  the  action  was  one  for  tort, 
the  counter- claim  did  not  come  within  tbe  statute. 

Action  by  M.  R.  Smith  against  YoanK 
Bros.,  to  recover  for  the  conversion  of  a 
bale  of  cotton.  Defendants  set  up  as  a 
counter-claim  growing  out  of  acontract. 
The  counter-claim  was  overruled,  and 
ludginent  given  for  plaintitf.  Defendants 
appeal.  Affirmed. 

This  was  an  action  commenced  before  a 
Justice  of  tbe  peace,  and  tried  on  appeal 
before  Winston.  J.,  at  the  February  term, 
1891,  of  Harnet  superior  court.  During 
the  year  18S-S  the  ploiutift  gave  the  deter.d- 
auts  two  promissory  notes,  secui^  by 
Hens  on  his  crop  of  1888,  for  provisions, 
etc.,  for  that  year,  and  failed  to  fully  pay 
off  said  notes,  but  at  the  commencement 
of  this  action  there  was  a  balance  still 
due  on  said  notes  of  fi)6.  In  the  full  ot 
1 890  the  plaintiff  carried  a  bale  otcottoa 
to  the  town  of  Dunn,  In  which  place  de* 
fendants  were  doing  business  as  general 
merchants  and  cotton  buyers,  and  offered 
said  cotton  for  sale,  ft  being  a  part  of  his 
crop  of  lS90,and  the  defendants'  agent,  be- 
ing on  the  market,  bought  the  cotton  as 
agent  of  defendants,  weighed  tlie  same, 
and  gave  the  plaintiff  a  ticket  to  the  de- 
fendants for  the  money  for  said  cotton, 
amounting  to  947.82.  When  the  plaintiff 
presented  hla  ticket  to  the  defendants  for 
hie  money,  the  pay  for  said  co-jton,  the  de- 
fendants refused  to  poy  tbe  plaintiff  any 
money  for  said  cotton,  but  aieainst  the 
consent  of  the  plaintiff  tbe  defendants  ap- 
plied the  cotton  as  a  payment  to  the  bal- 
ance due  of  $06  on  the  notes  of  (he  preced- 
ing year.  The  plaintiff  then,  in  a  few 
days,  began  his  actloa  betiire  a  justice  ot 
the  peace  for  tbe  value  of  said  cotton,  al- 
leging that  the  defendants  had  unlawfully 
converted  the  same  to  their  use.  The  jus- 
tice decided  that  the  defendants  bold  only 
a  part  of  the  cotton,  and  both  sides  ap- 
pealed to  the  superior  coart.  On  the  hear- 
ing, the  defendants,  having  set  up  their 
counter-claim  of  $96,  denied  that  there 
was  any  unlawful  conversion.  The  de- 
fendants  contended  that  there  was  no  un- 
lawful conversion,  and  that  they  were  en- 
titled as  a  matter  of  right  to  their  coun* 
ter-clalm,  (96,  with  interest  on  tbe  same^ 
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and  tbat  tbe  price  of  said  cotton  should 
so  aa  a  payment  un  naid  countur-claim, 
and  tbat  tbey  have  judgment  against  the 
plaintiff  tor  the  remainder  of  said  coun- 
ter-claim. His  honor  held  that  there  was 
an  unlawful  coDTeraton,  and  tbat  tbat 
yt&B  a  tort,  and  that  the  defendants  could 
not  set  np  their  coanter-cl^m,  and  were 
not  entitled  to  the  same  in  this  action, 
and  uTerraled  the  defendants'  conten- 
tions, and  save  Judgment  overruling  the 
defendants'  counter-clalni,  and  Judgment 
for  thefull  amount  ol  the  cotton,  togeth- 
er with  the  costs  of  this  action,  to  which 
the  defendants  excepted  and  appealed, 
F.  P.  Joaea,  for  appellants. 

Atbry,  J.,  (after  Btating  tbe  /kcta.)  Tn 
furtberanceof  the  general  parpuse  pervad- 
ing tbe  Code  system  of  pleading  to  pre- 
vent a  multiplicity  of  actions,  when  the 
controversies  between  the  parties  can  be 
settled  without  the  expense  and  delay.  In- 
cident to  the  old  practice,  tbe  language 
of  our  statute  (section  of  tbe  Code, 
with  sabsectious  1,  2)^  was  made  very 
comprehensive,  and,  Interpreting  it  In  the 
spirit  that  animated  those  who  enacted 
It,  we  should  certainly  be  slow  to  restrict 
Its  operation  so  bh  to  prevent  tbe  plead- 
ing as  a  counter-claim  of  any  demand 
within  the  statutory  deflnltiou  liberally 
constroed.  Subsection  I  embraceH,  flret, 
cansea  of  action  arising  titber  oat  of  tbe 
contract  or  transactloD  aet  forth  in  the 
complaint  as  the  foundation  of  tbe  ac- 
tion, and  In  giving  effect  to  this  clause  It 
bas  been  held  not  only  tbat  the  defendant 
could  plead  a  counter-claim  growing  out 
of  the  contract  sued  on,  but.that  where 
action  Is  brought  for  what  would  have 
been  formerly  denominated  a  tort  tbe  de- 
fendant may  set  up  a  claim  arising  out 
of  contract,  If  it  also  arises  out  of  the 
same  transaction,  or  vice  versa.  Bitting 
V  Thaxton,72N.C.  541;  Walsb  v.  Hall,  66 
N.C.'233.  But  thelast  clause  of  tbe  subsec- 
tion Is  even  broader.— permitting  the  par- 
ty brought  into  court  to  meet  a  demand, 
whether  purporting  to  arise  out  of  con- 
tract or  tort,  by  setting  up  as  a  counter- 
claim any  state  of  facta  "connected  with 
tbe  subject  of  the  action,"  which  wonld 
contitute  sufficient  ground  for  an  Inde- 
pendent action  by  the  plaintiff  against 
the  defendant.  But  it  cannot  be  main- 
tained that  dealings  between  the  same 
parties,  cnlminatlng  in  a  settlement.  In 
wblcb  notes  and  mortgages  on  tbe  crops 
of  previous  years  were  executed  by  tbe 
plaintiff,  haveanyremoteconnection  with 
tbe  sale  of  the  ijartlcular  cotton  out  of 
which  the  controversy  arose.  When  tbe 
agent  of  the  defendants  weighed  the  cot- 
ton, and  gave  tbe  plaintiff  a  statement 
of  the  nnmher  of  pounds  to  be  taken  to 
tbe  defendants,  as  evidence  of  tbe  amount 
of  cash  due,  wblcb  be  agreed  to  pay,  and 
by  such  promise  Induced  tbe  plaintiff  to 
give  up  fala  cotton,  the  refusal  of  the  de- 
fendants to  pay,  and  their  retention  oi  the 


*  Section  244,  subsec.  2,  provides  that  In  an  ac- 
tion arising  on  contract  any  other  cause  of  action 
arising  on  contract,  and  existing  at  the  com- 
zneDcement  of  tbe  action,  may  be  set  up  as  a 
ootinter-claim. 


cotton  after  demand,  was  a  wrocgfol  con- 
version of  the  property  to  their  use,  and 
the  plaintiff  hod  tbe  right  to  recover  its 
value,  f47.32,  iu  the  action  before  tbe  Juh. 
tice  of  the  peace.  Carraway  v.  Burbank, 
1  Dev.  306;  Ragsdale  v.  Williams,  8  Ired. 
488.  Tlie  defendants  bought  lor  easb.  and 
were  bound  to  pay  the  money  or  return 
the  cotton.  A  man  cannot  take  property 
wrongfully,  and  apply  the  value  of  It 
rightfully,  even  In  discharge  of  a  Just  debt 
due  him  from  tbe  owner.  If  tolerated  it 
would  prove  a  dangerous  and  demoraliz- 
ing method  of  collecting  debts.  Theeate 
was  properly  treated  as  a  nullity  by  the 
court  upon  the  general  principle  that  a 
purchase  made  with  tbe  Intent  to  get  the 
property  without  psyiug  for  it  is  fraudu- 
lent, and  voidable  at  the  instance  of  the 
Feller.  1  Ben].  Sales.  §  656.  and  note  IS; 
Donaldson  v.  Parwell,  93  U.  S.  631.  If  a 
suit  in  the  nature  of  an  action  for  conver* 
sion  is  brought,  and  can  l>e  maintained, 
then  a  defendant  will  not  be  allowed  tu 
set  up  a  debt  as  a  countei^lalm  under 
subsection  2,  t>ec8UBe  that,  by  its  express 
terms,  applies  only  where  tbe  action  is 
brought  to  enforce  a  contract,  and  here 
tbe  defendants  did  not  elect  to  waive  the 
tort.  For  the  reasons  given  we  think 
tbat  the  Judgment  of  tbe  court  below 
should  be  affirmed. 


Taylor  v.  Kichhond  ft  D.  K.  Co, 

(Supreme  Court  €f  North  Carolina.  Oct.  97, 
189L) 

tSJCBiaa  TO  Railroad  Lab<ibxb  —  Coxtributobt 
Neoliqencb. 

L  Plaintiff,  an  ezperienoed  railroad  laborer 
on  defdndant's  road,  who  knewthat  itwas  rough 
and  crooked,  was  riding  on  a  materia!  train  ruo- 
ning  very  rapidly.  He  was  in  a  closed  car,  hav- 
ing a  largo  opening  In  one  of  its  sides,  and  moved 
from  tbe  rear  of  the  car,  nhere  he  was  protected, 
towards  the  stove,  located  iu  the  oeoter;  and  as 
he  passed  by  tbe  opening  the  train  made  a  swift 
curve,  which  threw  him  out  of  the  c^ar.  Beldt 
tbat  plaintiff  was  guilty  of  contributory  negli- 
gence in  passing  by  the  opening  without  support- 
ing himself,  when  be  might  have  reached  the 
place  he  Intended  to  occupy  by  passing  along  die 
side  of  the  car  opposite  to  tbe  opening. 

2.  The  fact  Uiat  plaintiff  left  bis  position  of 
safety  in  the  rear  of  the  car  through  fear  of  an 
accident,  and  to  be  near  the  opening,  so  liiat  he 
might  jump  off  the  car  in  case  of  an  emergency, 
does  not  relieve  him  from  negligence  in  nassiag 
unsupported  by  the  opening,  when  he  might  bare 
safely  reached  the  position  he  intended  to  occupy 
by  passing  along  the  opposite  side  of  the  ear. 

Appeal  friimsuperlorcourt,  Wayneconn- 

1y;  KouKRT  W.  Winston,  Judge. 

This  action  is  brought  to  recover  dam- 
ages occai*ioned  by  tbe  alleged  negligence 
of  tbe  defendant.  The  latter,  in  its  an- 
swer, denies  the  material  allegatioou  of 
the  complaint,  and  all^^  contributory 
negligence  on  the  part  of  the  plaintiff, 
which  directly  brought  about  the  Injuries 
complained  of.  The  court  submitted  the 
following  issues  to  the  Jury:  "(1)  Was 
tbe  plaintiff  injured  by  the  negligence  of 
the  defendant?  (2)  Was  tbe  plaintiff 
guilty  of  contributory  negligence?  (3) 
What  damage,  if  any.  is  tbe  plaintiff  en- 
titled to  recover?"  To  the  first  of  tbeae 
Issues,  the  Jury  reeptrnded  "No."  There 
was  no  response  to  tbe  second  .and  third. 
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On  the  trial  the  plalnttff  was  examined  bb 
a  witness  in  bla  own  behalf,  and  testified 
as  follows :  "  I  was  Injured  on  the  railroad 
from  Winston  to  Wilkesboro,  In  October, 
1890.   I  had  been  working  for  defendant 
since  July  7,  1890,  and  had  been  a  railroad 
hand  for  seren  years.  I  do  nut  know  the 
rate  of  speed  of  the  train  on  which  I  was 
at  the  time,  but  it  was  very  fast,— taster 
than  mall  trains  run.   Looked  like  the 
world  was  turnlns  roond.  It  was  an  aw- 
ful crooked  road ;  not  one-half  mile  of  It 
BtralKht.   It  ran  with  the  Yadkin  river. 
It  was  a  mountainous,  hilly  country,  and 
it  was  a  new  road.  The  track  was  pretty 
rough.   I  was  thrown  oft  the  train.  The 
train  went  to  Elkin,  and  laid  over.  There 
wasa  sidetrack  there  long  enough  to  hold 
the  train,  but  the  conductor  came  out,  and 
we  went  on.   The  train  ran  fast.   It  was 
a  material  train  made  up  ot  tlat-cars  and 
a  Bbanty-car.    I  was  employed  on  the 
train  as  a  laborer.  1  was  at  the  rear  end 
of  the  shanty-car,  near  my  bunk  on  the  in- 
B\de  of  the  car.    I  got  scared  and  uneasy, 
and  came  to  stove  In  middle  of  car.  There 
were  two  other  men  In  the  car,  sitting  on 
seats,  blocks  of  wood,  on  either  side  of 
the  door,  which  was  open.  The  door  was 
on  the  Bide  of  the  car.   The  right-hand 
man  got  up,  and  I  went  to  take  his  seat* 
and  as  I  raised  n?y  foot  the  train  made  a 
swift  curve,  and  switched  me  ont  of  the 
door.  I  moved  from  the  end  of  the  car  be- 
cause I  was  afraid;  and  If  she  Jumped  the 
track  1  could  Jump  nut.    I  thought  it 
Avould  turn  over  because  the  road  was 
rough,  crooked,  and  the  train  running 
fast.   I  was  flung  down  a  fill  In  the  weeds 
and  stunned  for  a  few  minutes.  Broke 
niy  arm  and  hurt  me  insMe.   Hurt  me  for 
life-time,  I  think.  Two  doors  to  shanty, 
one  on  each  side.   Window  in  each  end  of 
car.    One  door  was  open  and  the  other 
closed.     Flat-cars  were  in  front  ot  the 
alianty-car. "   On  cross-examination  the 
witness  said:  "I  bad  been  over  that  road 
often.  Knew  that  U  was  pretty  rough 
and  had  short  carves.  Had  been  over 
that  curv^  ofteUf  and  knew  tt  well.  Was 
Rittlng  between  the  bunks  on  block  of 
wood,  near  rear  uf  ear.  Nelson  Smith 
and  Martin  Holt  were  In  the  car  with  me. 
The  left-band  door  wait  partly  open,  end 
they  were  sitting  on  blocks  of  wood  near 
the  door.  Blocks  were  not  fastened.  I 
went  to  the  open  door  to  get  ont  if  she 
slacked  up.   Martin  Holt  got  up  from  his 
seat.  Ntison  Smith  did  not  get  up.  There 
was  a  stove  In  the  middle  of  the  car  be- 
tween the  doors.   I  went  to  take  iVlartin 
Holt's  seat.  Went  on  side  of  stove  next  to 
open  door.  Rtght-hand  door  was  shut.  I 
tried  to  get  hold  of  the  stovepipe  as  I  was 
falling,   i  could  have  gone  by  the  closed 
door  and  reached  the  block  If  I  had 
thought  of  It.   That  was  the  safest  way, 
and  if  I  had  thought  It  was  going  to  Jerk 
I  would  have  done  It.   The  train  came 
back  and  took  me  up.    I  did  not  tell  Dr. 
Dalton  at  the  depot  In  Winston,  on  Octo- 
ber 29, 1890>that  the  train  was  rnnnlng 
twentj-flve  miles  an  hour.**  There  wan 
other  evidence  that  need  not  be  reported. 
Tbere  were  divers  exceptions  to  the  in- 
structions the  court  gave  and  others  it  re- 
fnaed  to  give  at  the  instance  of  the  plain- 


tllf.  These  need  not  be  reported,  for  rea- 
sons stated  in  the  opinion  of  the  court. 
There  was  Judgment  for  the  defendant, 
and  the  plaintiff  appealed  to  this  court. 
Attirmed. 

W,  c.  MuDToe  and  W.  R.  Alien,  tor  ap- 
pellant.      H.  Baabee,  for  appellee. 

Mesrimon,  C.  J.,  {after  statinfc  tb0 
facta.)  When  the  plaintiff  bringR  his  ac- 
tion to  recover  damages  for  Injuries  sus- 
tained by  him,  occasioned  by  the  alleged 
negligence  of  the  defendant,  he  cannot  r^ 
cover  It  the  defendant  alleges  and  proves 
contributory  negligence  on  the  part  of  the 
plaintiff,  which  was  the  direct,  proximate 
cause  of  such  Injuries.  To  make  such  de- 
fense effective,  it  must  appear  that tbe neg- 
ligence ot  the  plaintiff  was  concurrent  wltn 
that  of  the  defendant,  and  directly  con- 
tributed to  the  injuries  complained  of. 
The  contributory  negligence  is  direct, 
proximate,  when  the  concurrent  n^ll- 
genceol  the  parties,  respectively,  at  once 
produces  such  injuries.  Doggett  v.  Ball- 
road  Co.,  78  N.  C.  305 ;  Gunter  v.  Wicker,  85 
N.  C.  810;  Farmer  v.  Hallroad  Co..  88  N.  C. 
664;  Troy  v.  Railroad  Co.,  99  N.  C.  298.  6 
S.  E.  Rep.  77.  Now,  accepting  the  evi- 
dence of  the  plaintiff,  and  all  the  evidence 
produced  on  the  trial  favorable  to  him,  as 
true,  and  granting,  for  the  present  pur- 
pose, that  the  defendant  was  negligent  as 
alleged  In  the  complaint,  we  are  ot  opinion 
that  he  Is  not  entitled  to  recover.  He 
was  himself  negligent,  and  his  negligence 
contributed  directly  and  proximately  to 
the  injuries  ot  which  he  complains.  He 
was  an  experienced  railroad  laborer;  was 
familiar  wltli  the  defendant's  road;  had 
t>een  a  laborer  unit  for  several  months ; 
had  frequently  passed  over  it;  knew  that 
It  was  new  and  routcb.  and  had  many 
abort  curves.  At  the  time  ol  the  accident 
In  question  he  was  on  a  material  train, 
which  wttN  running  very  rapidly.  Hewas 
in  the  rear  of  the  "shanty-car."  It  was 
a  closed  car,  having  an  opening  (a  large 
one)  on  each  side  of  It,  One  of  them  was 
closed  and  the  other  was  open.  A  person 
standing  unsupported  In  trout  of  that 
opening  would  be  very  subject  to  be 
thrown  out  by  a  sudden  jerk  or  rocking 
motion  of  the  car  while  the  train  ot  which 
It  was  part  was  running  rapidly  over  the 
rough  and  crooked  road.  This  was  obvi- 
ous to  any  person  of  ordinary  Intelligence* 
and  especially  to  one  fanqlUarwlth  rail- 
roads and  moving  trains,  as  was  the 
plaintiff.  Nevertbeleastheplaintlff  left  the 
rear  of  the  car,  where  be  was  seated,  and 
protected,  and  walked  towards  the  stove 
located  In  the  center  ot  the  car,  and  be- 
tween it  and  the  open  door  on  the  side  of 
the  car,  the  space  between  being  about 
two  ur  three  feet.  He  did  not  support 
himself  by  holding  fast  with  bis  bands  to 
anything,  or  otherwise  he  might  safely 
have  passed  between  the  stove  and  the 
closed  door.  He  did  not  do  so.  He  was 
unnecessarily  passing  the  plainly  perilous 
place  without  any  support  or  protection, 
when  he  might  have  avoided  It,  and  as  he 
raised  bis  foot,  moving  towards  a  seat  he 
Intended  to  reach  and  occupy,  "Uie  train 
made  a  swift  curve,  and  switched  me 
£hlm]  out  of  the  door. "  As  a  consequence 
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he  was  ataoned,  and  his  arm  broken.  It 
waa  8T08B  BOKllgence  on  bla  part  tbuu  to 
npoae  himself  to  iromliieDt  peril.  He 
thereby  clearly  contributed  directly  to  the 
Injuries  lie  suatatned.  and  must  suffer  the 
misfortune  he  ao  helped  to  bring  upon 
himself.  This  la  a  much  stronger  case 
against  the  plaintiR  than  that  of  Smith  v. 
Railroad  Co.,  99  N  C.  341,  5  S.  E.  Bep.  896, 
in  which  the  plaintiff  was  held  to  have 
contributed  to  his  Injury.  The  appel- 
lant's counsel  Insisted  on  the  arfmment 
that  tbe  plaintiff  was  not  ehars^eable  with 
contributory  negligence  becanae  he  was 
frightened,  and  moved  by  fear  of  Impend- 
ing danger  to  go  to  the  open  door,  no  that 
In  case  of  emergency  lie  might  Jump  off 
the  car.  It  is  not  neceeanry  to  determine 
or  Inquire  here  to  what  extent  sudden 
fright  or  well-grounded  fear,  occasioned 
by  the  negligence  of  the  defendant,  might 
In  possible  caaes  relieve  or  excuse  a  party 
as  tfi  contributory  negligence.  In  this  case 
the  plaintiff  did  not  through  fear  Jump,  or 
attempt  to  Jump,  off  tbe  car.  He  did  not 
intend  to  do  so  unless  in  case  of  emer- 
gency. He  was  only  apprehenslvo  ot  dan- 
ger, and  Intended  to  be  where  be  could 
promptly  get  off  the  car.  if  need  be.  In 
so  doing  he  waa  careless  and  groasly  neg- 
ligent. Instead  of  going  tbe  safer  way, 
ns  he  admitted  he  might  and  would  have 
done  if  he  bad  been  more  clrcuuiapect,  he 
attempted  to  paea,  without  nnpport  or 
protection,  almost  Immediately  in  front  of 
the  open  door;  a  place,  under  the  circum- 
stances, ot  much  danger.  The  mere  fact 
that  a  person  Is  alarmed,  and  seeks  to 
place  himself  where  be  may  the  more  read 
liy  relieve  himself  from  danger,  does  not 
excuse  him  from  reasonable  care  and  pru- 
dence in  his  efforts  to  do  so.  It  la  unnecea- 
sary  to  consider  and  pass  upon  the  sev- 
eral assignments  of  error,  h'jcause.  as  we 
have  said  before,  granting  that  the  de- 
foidant  was  negligent  as  alleged  In  the 
complaint,  and  accepting  all  the  evidence 
favorable  to  the  plalntiti  as  true,  the  lat- 
ter could  not  recover,  inasmuch  as  he  con- 
tributed directly,  by  his  own  n^ligence, 
to  the  injuries  he  sustained-  This  court 
sees  that  according  to  the  plaintiff's  own 
showing  he  Is  not  entitled  to  Judgment; 
that  the  court  properly  entered  Judgment 
for  the  defendant.  The  plaintiff  cannot, 
therefore,  be  heard  to  complain  that  the 
court  possibly  erred  In  some  reapect  In  the 
course  of  reaching  a  proper  conclusion, 
and  entering  Judgment  accordingly. 
Judgment  afllrmed. 


Bottoms  v.  Sraboard  &  R.  R.Go. 

(Supreme  Court  of  North  Carolina.  Oct  27, 
1891.) 

ISSTRUenoMS— VSRmCT  — COSFLICTINO  VjTSmVOB. 

1.  Since,  under  tbe  procedure  in  North  Car- 
olina,  issues  are  submitted  to  the  jury,  and  on 
their  findings  the  court  adjudges  the  recovery,  it 
was  not  error  in  the  court  to  refuse  defendant's 
request  to  indtruot  the  Jury  that  open  the  evi- 
dence plaintiff  could  not  recover. 

2.  Aa  exception  '*to  the  charge  as  given"  is 
too  vague  and  indefinite  to  be  considered  on  ap- 
peal. 

8.  In  an  action  by  plaintiff  against  a  railroad 
company  for  injury  to  his  child  the  following  is- 
soei  were  sabmit  el  to  the  Jary:  **C8>  Was  the 


defendant  guilty  of  negligence  Id  respect  to  the 
Injury  of  plaintiff's  cbildt  Answer.  Tea.  (3) 
Was  the  plaintiff  guilty  of  contributory  negll- 
geuoe  in  respect  to  tbe  injury  of  his  child  (  A. 
Yes.  <4)  Was  the  plaiatlU's  child  Injured  bj 
defendant's  negligence!  A.  Tea.  **  Held  that,  as 
tbe  material  »ct8  fband  are  oonfased,  a  new 
trial  will  be  ordered. 

Appeal  from  superior  court,  Northamp- 
ton county;  Hbnky  G.  Connob,  Judge. 

Action  by  Turner  B.  Bottoms  against 
the  Seaboard  &  Bonnoke  Railroad  Com- 
pany to  recover  for  injuries  to  his  child. 
Verdict  for  plaintiff.  Defendant  moved 
for  a  new  trial,  which  was  denied,  and 
Judgment  entered  against  it.  Defendant 
appeals.   New  trial  ordered. 

W.  H.  Day  and  J.  W.  Hinsdale,  for  ap- 
pellant. W.  W.  Peehlea  A  Son  and  if.  A 
Peebles,  for  appellee. 

Clakk,  J.  The  defendant's  connaei  re- 
quested the  court  to  charge  (1)  that 
upon  the  evidence  offered  by  tbe  plaintiff, 
he  could  not  recover;  (2)  that  upon  tbe 
whole  evidence  the  plaintiff  could  not  re. 
cover,— and  excepted  to  the  refusal  of  the 
same.  As  the  verdict,  under  the  present 
procedure,  Is  never  that  the  plaintiffs  do 
or  do  not  recover,  bat  tbe  Jury  respond  to 
IsBoes  submitted  to  them,  and  on  tbdr 
findings  the  court  adjudges  the  recovery, 
such  prayers  are  not  proper,  and  It  la  not 
error  to  refuae  them.  Farrell  v.  Railroad 
Co.,  102  N.  C.  390,  9  S.  B.  Itep.  803;  McDon- 
ald V.  Carson,  94  N.  C.  497. 

Tbe  exception  "to  the  charge  as  given" 
famishes  no  Information  to  the  appellee 
or  to  the  court,  and  haa  been  repeatedly 
held  too  vague  to  be  considered.  Hc- 
Kinnon  v.  Morrison,  104  N.  C.  S54. 10  S.  E. 
Rep.  613. 

The  following  Issues  were  submitted  to 
tbe  Jnry,  to  which  they  responded,  aa  ap- 
pears by  the  record:  "(1)  Was  the  plain- 
tiff's child  Injured  by  the  defendant?  An- 
swer. Yes.  <2)  Waa  tbe  defendant  guilty 
of  negligence  In  repect  to  the  Injury  of 
plaintiff's  child?  A.  Yes.  (8)  Waa  the 
plaintiff  guilty  of  contributory  nt^llence 
In  reapect  to  the  injnry  ot  his  child?  A. 
Yen.  (J)  Was  the plalntlff'schlld  injured  by 
defendant's  negligence?  A.  Yes.  (5)  What 
damage  has  plaintiff  sustained?  A.  9750." 
The  defendant  moves  here  for  judgment 
upon  these  findings,  on  the  ground  that 
the  fourth  Isaue  Is  the  same  as  tbe  second, 
and  tiiat  the  substance  of  all  the  findings 
la  that  the  defendant  was  guilty  of  negli- 
gence and  the  plaintiff  was  guilty  of  con- 
tributory negligence.  But  the  form  of  the 
fourth  iasaedlffers  somewhat  from  the  sec- 
ond, and,  taken  In  connection  with  the 
charge.  It  la  extremely  probable  that  the 
court  meant  by  the  fourth  Issue  to  submit 
to  the  jury  an  Issue  as  suf^ested  by  the 
cour  t  in  Denmark  v.  Railroad  Co.,  107  N. 
C.  185, 12  S.  E.  Rep.  .54,  whether,  uotwith- 
Btanding  the  contributory  negligence  of 
the  plaintiff,  the  defendant  could  have 
avoifled  the  accident  by  proper  care  on  bis 
part.  But  It  Is  not  clear  that  the  Jury  so 
understood  It,  and  on  thelrface  tbe  second 
and  fourth  Issues  are  so  nearly  alike  that 
tbe  Jury  may  well  have  been  misled:  in- 
deed, the  iaaues  are  framed  in  such  a  mnn- 
nertbat  the  material  facts  as  foond  by  tbe 
Jury  are  confuted  and  ansntlafactor}'.  Un- 
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der  such  circumstances,  the  settled  practice 
la  to  order  a  neir  trial.  Allen  t.  Salllngert 
105  N.  C.  338,  10  S.  K.  Rep.  1020.  A  case 
almost  exactly  **on  all  foora''with  that 
before  as  is  Turrentlae  v.  Ballroad  Co.,  02 
N.  C.  688.  New  trial. 


DiBBBBLL  T.  GSOBQIA  HOUB  IN8.  CO. 

(Suprvme  Count  of  /forth  CaaroUna.  Oct  97, 
1881.) 

Huanra  oh  Appbal— CoNTurOAHOB. 

"When  a  printed  brief  la  filed  nnder  rule 
12  the  party  flllnfr  It  is  to  be  taken  as  asking  a 
decision  at  such  term,  and  as  opposing  a  contin- 
nonce,  and  a  motion  by  tbe  opposite  party  to  con- 
tinae  ttie  case  till  next  term  will  not  be  granted 
unless  expressly  assented  lo  w  for  good  oanse 
•bown. 
tSi/Uatna  by  the  Court) 

Motion  ol  plaintiff  to  strike  oat  order 

of  contlnauDce. 

A.  a  ZoUIcotfer.  for  plalntUt.  J.  W. 
Hiasdale,  for  defendant. 

Clabk,  J.  Bale  12  of  this  conrt  pro- 
Tides:  "When  a  case  Is  reached  on  the 
reKuIar  call  of  the  docket,  and  a  printed 
brief  or  argument  shall  be  filed  tor  either 
party,  the  case  shall  stand  on  the  same 
footing:  as  if  there  were  an  appearance  by 
connsel.**  When  this  cause  was  reached 
In  the  regalar  call  of  the  docket  there  was 
a  printed  brief  on  file  for  plalntllt'B  coan- 
sel,  who  was  not  present.  The  defend- 
ant's counsel,  who  was  In  court,  moved 
for  a  continuance,  which  was  granted, 
not  for  any  fcood  cause,  but  because  un- 
opposed. The  plaintiff's  counsel  moves  to 
strike  out  the  continuance,  and  that  the 
cause  stand  for  decision  atthls  term.  His 
contention  Is  that  by  going  to  the  expense 
of  printing  and  filing  a  brief  he  gave  no- 
tice that  he  desired  and  expected  tbe  cause 
tu  be  disposed  of  at  this  term,  and  that 
tbe  rule  would  be  of  practically  little  bene- 
fit to  non-resident  conasel  If,  notwith- 
standing, they  must  attend  In  person  to 
prevent  the  continuance  of  their  cases  at 
tbe  mere  motion  of  the  opposite  party. 
It  seems  to  us  that  this  contention  Is  just, 
and  Is  based  on  tlie  proper  construction  of 
the  rnle.  When  the  counsel  files  bis  print- 
ed brief,  that  Is  bis  at^ument  submitted 
to  the  court,  and  tbe  case  stands  for  de- 
cision without  further  argument  unless  he 
sball  see  fit  to  also  aid  ns  with  an  oral 
argument,  or  the  other  side  shall  present 
an  oral  or  printed  argument  when  the 
cause  is  called.  When  good  cause  Is 
■bown  in  support  of  a  motion  for  contin- 
uance the  court  will  grant  It,  whether  the 
opposite  party  Is  represented  by  counsel 
In  person  or  by  brief;  but  such  was  not 
tbe  case  here.  The  motion  for.  a  continu- 
ance was  Improvlden  tly  granted,  and 
mast  be  stricken  out.  The  counsel  for 
defendant  did  not  submit  an  oral  argu- 
ment when  he  had  the  opportunity,  and 
be  cannot  do  so  now,  as  the  district  has 
been  passed.  The  plalntifl,  Is,  however, 
not  tn  be  deprived  of  his  right  to  have  tbe 
case  disposed  of  at  this  term,  and  the  de- 
fendant will  be  allowed  10  days  from  the 
filing  of  this  opinion  to  submit  a  printed 
brief.  This  la  the  first  occasion  on  which 
-the  construction  of  this  rule  has  been  tut- 
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fore  the  conrt,  and  the  embarrassment 
arising  as  to  the  conflicting  rights  of  the 
parties  consequent  upon  the  Improper 
granting  of  the  continuance  cannot  again 
occur.  Motion  allowed. 


FiNLATSON  T.  AUEBIOAN  AOO.  CO. 

Supreme  Court  of  North  Carolina.  Oct  97, 
189L) 

VAOAniro  JDDGuairT— ExcusABLi  Nbolbot— Bvi- 

DBNGB. 

1.  The  faot  thai  a  letter  to  ooansel  to  appear 
in  a  oase  reached  him  a  taolf-faoar  after  tbe  oase 
was  set  lor  trial  famished  no  croond  for  opening 
the  Judgment,  there  having  been  plenty  of  time 
to  secure  counsel  by  telegraphing,  and  it  being 
negligence  not  to  do  so. 

i.  Where  an  attorney  Is  engaged  simply  to 
emidoy  coansel  to  appear  at  another  place,  he  is  a 
mere  agent,  and  his  negligenoe  to  emplc^  th^ 
counsel  is  the  negligenoe  of  nls  priudpaL 

Appeal  from  superior  court,  Wayne 
county;  Spirr  Wbitaker,  Judge. 

Action  by  H.  J.  Ftnlayson  against  the 
American  Accident  Company  of  Louisville. 
Ky.  Judgment  was  rendered  for  plalntifl 
on  bis  evidence,  defendant  not  being  pres* 
ent  or  represented  by  counsel.  From  a 
Judgment  of  tbe  superior  court,  affirming 
the  refusal  nf  the  Justice  toreopnathecase, 
defendant  appeals.  Affirmed. 

Alien  &  Dortcb,  for  appelant.  W.  C, 
Manroe,  for  appellee. 

Clare,  J.  Tbe  defendant,  who  was  not 
present  at  the  trial  before  tbe  Justice  of 
the  peace  "In  person  or  by  attorney," 
moved  within  10  days  to  set  aside  the 
Judgment  for  excusable  neglect,  under  seo 
tiou  845  of  the  Code  Tbe  Justice  found  as 
a  fact  there  was  no  excusable  neglect 
or  mistake  on  the  part  of  the  defendant, 
wbotbereupon  excepted  and  appealed.  la 
the  superior  conrt  the  Judge  foand  tiie 
facts  as  sent  up  In  the  case  on  appeal,  and 
affirmed  the  ruling  of  tbe  Justice.  The 
findings  of  fact  by  tbe  Justice  are  reviewa- 
ble by  the  Judge  of  the  superior  court  on 
appeal.,  while  findings  of  fact  by  tbe  Judge 
(except' In  Injunctions  and  In  similar  cases) 
are  not  subject  to  review  by  tills  conrt. 
The  reason  for  tbe  distinction  Is  pointed 
out  In  Beaton's  Case.  105  N.  C.  59, 11  8.  B. 
Rep.  244.  We  are  therefore  bound  by  bis 
honor's  findings  of  fact,  and  can  only  con- 
sitier  whether  In  law  they  constitute  ex- 
cusable neglect.  Clegg  v.  Stone  Co.,  66  N. 
C.  891;  Powell  v.  Wei tb,  Id.  423;  Jones  T. 
Swepson,  79  N.  C.  610.  In  this  case  it  was 
found  as  ft  fact  that  on  tbe  return-day  of 
the  summons  the  defendant's  local  agent 
appeared  and  procured  a  continuance  for 
10  days,  but  notwithstanding  it  did  not 
employ  counsel  till  so  late  that,  though 
he  "immediately  wrote  to  local  counsel  In 
aoldsborougb,"  (where  the  cause  was 
tried,)  tbe  letter  was  received  a  half-hour 
after  tbe  time  set  for  the  trial.  This  was 
Inexcusable  neglect.  Nor  Is  there  any  force 
In  tbe  objection  that  the  Judge  declined  to 
find  that  the  general  agents  of  the  defend- 
ant company  understood  that  they  bad  re- 
tained said  counsel  a  week  previously,  for, 
even  If  It  be  admissible  for  such  an  excnse 
to  be  set  up,  they  certainly  knew  of  t  be 
misunderstanding  when  they  bad  the  sec- 
ond interview  with  their  counsel,  and  it 
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was  negligence  not  then  to  telegraph, 
wlifch  wuuld  lia^'e  secured  local  counsel  In 
ample  time,  Instead  ol  trusting  to  the 
slower  movement  of  the  malls.  Then,  too, 
the  local  agent  In  Goldsborough,  who  ap- 
peared on  the  retumnlay.  and  procured 
the  continuance  when  he  found  bin  compa- 
ny unrepresented  at  the  trial,  should  have 
employed  counsel,  or  at  least  have  asked 
a  short  delay  to  telegraph  the  general 
agents.  Besides,  take  It  most  strongly  for 
the  defendant,  that  the  agents  in  Raleigh 
not  only  understood  they  had,  but  actually 
had,  employed  counsel  in  Balelgh  a  week 
before,  as  be  was  not  tu  appear  lu  the  case 
blmseU,  bat  merely  to  employ  local  couo- 
sel  In  Goldsborougb,  the  scope  of  his  em* 
ployment  pro  h&c  vice  ^as  not  profession- 
al,  but  that  of  a  mere  agent,  being  a  duty 
which  tbey  could  have  performed  them- 
selvea,  and  his  negligence  was  the  negli- 
gence of  the  company,  (Churchill  v.  Insur- 
ance Co.,  92  N.  C.  485;  Grlffln  v.  Nelson.  106 
N.  C.  235, 11  S.E.  Rep.  414.)  iind  would  not 
excuse.  In  fact,  however,  the  Judge  does 
find  that  subsequent  to  the  alleged  first  In- 
terview with  counsel  in  Kaleigh,and  three 
days  before  the  trial,  one  of  defendant's 
general  agents  saw  the  plaintiff,  men- 
tioned the  date  set  for  the  trial,  and  stat- 
ed that  they  themselves  would  write  to 
counsel  In  Goldsborough  to  represent  tbe 
detbndant.  Litigation  is  a  serious  mat- 
ter. When  a  party  has  a  case  in  court, 
the  best  thing  he  can  do  is  to  attend  to  it. 
The  very  perfunctory  attention  which 
was  given  by- the  defendant  or  Its  agents 
In  the  present  case  Is  not  of  such  a  nature 
-as  to  call  for  tlie  Interposition  of  a  court. 

The  point  is  also  suggested  that  tbe  de- 
fendant appealed  from  tbe  Judgment  on 
tbe  merits,  as  well  as  from  the  Judgment 
refusing  the  motion  to  set  aside  the  Judg- 
ment; but,  it  BO,  it  should  he  made  to  ap- 

?ear  that  the  appeal  was  taken  within 
he  10  days  alter  such  judgment  was  ren- 
dered. The  record  does  not  disclose  such 
fact,  but  merely  that  tbe  motion  to  set 
aside  the  judgment  was  refused,  and  an 
appeal  taken,— -presumably  from  the  Judg- 
ment refusing  the  motion.  IT  In  fact  tbe 
appeal  was  from  the  judgment  on  the  mei> 
its,  the  appellant  should  have  applied  to 
the  justice  to  have  had  it  so  stated,  or 
have  served  his  notice  of  appeal  stating 
It,  and  within  tbe  time  prescribed  by  law, 
and  the  burden  was  on  him  to  show  this. 
On  the  contrary.  It  appears  from  "  the  case 
on  appeal"  that  the  appeal  was  treated 
Id  tbe  superior  court  solely  as  an  appeal 
from  the  refusal  of  the  motion  to  set  aside, 
and  It  recites  the  judgment  before  the  Jus- 
tice, the  motion  to  set  it  aside  and  re- 
open the  case,  its  refusal,  and  that  "from 
the  refusal  to  reopen  said  case  the  defend- 
ant appealed  to  the  superior  court. "  Bad 
there  been  nn  appeal  within  TO  days  on 
tbe  merits,  tbe  trial  In  that  court  would 
have  been  cfe  novo,  and  there  would  have 
been  no  point  in  the  contest  whether  the 
justice  should  have  set  aside  the  Judg- 
ment. While  in  case  of  a  disagreement  be- 
tween the  record  proper  and  the  "case  on 
appeal"  the  former  governs,  (State  v. 
Keeter,  80  N.  G.  472;  Adrian  v.  Sbaw,84  N. 
0. 882,)  there  is.  us  we  have  said,  nothing 
in  the  record  tu  show  clearly  that  there 
was  an  appeal  from  tbe  Judgment  un  the 


merits,  and  nothing  at  all  to  indicate  that 
it  it  was  such  appeal  was  taken  with- 
in tbe  prescribed  time.  Code,  S  876.  How- 
ever the  fact  may  be,  we  are  restricted  to 
what  appears  in  the  transcript.  The  pre- 
sumptl(m  is  always  In  favor  of  the  cor- 
rectness of  tbe  Judgment  I'elow,  and  the 
burden  Is  on  the  appellant  to  show  error. 
This  we  do  not  think  he  baa  done.  No 
error. 


Bbhtba  Zing  Co.  et  al.  v.  Board  of  So- 

PBKVISORS  OF  Pl'LABEI  COUNTV. 

(Supreme  Court  ofAp^U  itf  VtrginUa.  Bept 

Road-Tax— -Authoritt  vo  Lxvt. 
Under  tbe  Keneral  law  of  Virginia,  the 
board  of  supervisors  ol  Pulaski  county  were  givea 
authority  to  assess  and  levy  a  road-tax  on  prop- 
arty  in  the  county,  including  tbetO¥niof  Fnlasla, 
not  only  on  the  roorth  Monday  of  July,  but,  u 
not  done  then,  as  soon  thereafter  as  praotlcabie 
during  the  tax  year.  Act  of  February  22,  ISiXi, 
which  took  etfeot  from  its  passage,  made  the  town 
a  separate)  and  distinct  road -district  of  the  coun- 
ty, and  provided  that  no  road-tax  should  belevied 
on  the  property  within  tbe  llmtts  of  the  town, 
except  07  the  town  council,  which  tax  should  he 
expended  on  streets  and  ruads  within  the  limits 
of  the  tonn,  under  the  direction  and  supervision 
of  the  council.  Beld,  that  the  act  of  February, 
1890,  repealed  the  general  law  in  so  far  as  tbe 
latter  authorised  the  board  of  supervisurs  to  levy 
a  road-tax  on  property  in  the  town,  and  after  Its 
passage  they  had  no  authority  to  levy  such  tax 
for  the  tax  year  beginning  on  the  first  Monday 
of  July,  1869,  and  ending  the  first  Monday  of 
July,  im. 

Suit  by  the  Bertha  Zinc  Company  and 
others  against  the  board  ot  supervisors 
of  Pulaski  county,  to  enjoin  the  collection 
of  a  road-tax.  Decree  for  defendant. 
Complainants  appeal.  Beversed. 

Bniwu  A  Moure,  for  plaintIO  In  error. 
Mr.  Pollock,  for  defendant  In  error. 

Lacy,  J.  This  is  an  appeal  from  a  de- 
cree of  the  circuit  court  ol  Pulaski  county 
rendered  oo  the  3d  day  of  April,  1891. 
The  bill  was  tiled  by  the  Bertha  Zinc  Com- 
pany, L.  S.  Calfee.  M.  H.  Calfee,  Thomas 
.lones,  James  W.  Lyons,  J.  E.  Moore,  and 
R.  M.  Bri»wn,  citizens  and  tax-payers  oi 
the  town  of  Pulaski,  Pulaski  county,  Va., 
in  behalf  of  themselves  and  the  other  tax- 
payers of  the  said  town  who  are  similar- 
ly aggrieved,  setting  forth  that.  In  tbe 
month  of  May,  189U,  tlie  board  ofsupervis- 
ora  ol  said  county  made  an  assessment 
and  levy  ot  16  cents  on  tbe  f  100  of  proper- 
ty— on  the  $100  in  value  of  all  the  real  es- 
tate and  personal  property  of  all  the  tax- 
payers of  said  town— for  road  purposes; 
and  that  on  the  5th  day  of  April,  the 
town  council  of  tbe  town  of  Pulaski  en- 
acted an  ordinance  making  an  assessment 
of  10  cents  on  the  f  100  ot  personal  proper- 
ty tor  road  purposes;  that  the  county  of 
Pulaski,  In  May,  ISW,  levied  this  tax  for 
road  purposes  upon  the  property  holders 
of  Pulaski  town,  as  a  part  ot  the  Dublin 
magisterial  district  ot  said  county,  and 
on  the  5tb  day  of  April,  1890,  the  town  of 
Pulaski  levied  a  tax  for  road  purposes 
upon  the  property  holders  of  the  town; 
that  this  tax,  levied  by  tbe  board  ol  aa- 
pervisors  ot  Pulaski  connty  for  road  pnr> 
poBea.-"thnt  Is,  tur  working  and  keepIuK  In 
repair  the  roads  ol  Dnblln  maslBteirlal 


Digitized  by 


Google 


Va.) 


BERTHA  ZINC  CO.  o.  BOARD  OF  SUPERVISORS. 


741 


district  of  eald  county,— was  Illegal,  aad 
In  violation  ol  law  so  far  rb  It  was  levied 
apoa  the  property  holders  of  the  town 
of  Pnlaskl  as  a  part  of  said  road-dlstrlct 
of  said  connly,  because,  before  tbe  assess* 
meat  and  levy  of  tbe  said  tax  upon  tbe 
property  holders  of  the  said  town,  the  leg- 
lilature  had  taken  the  said  town  out  of 
the  said  rnad-dlBtrlct,  and  by  an  act  ap- 
proved February  22,  1890,  and  In  force 
from  Its  passage,  aaionx  other  things, 
had  provided  that  "  the  corporate  limits 
of  said  town  are  hereby  created  and  de* 
dared  to  be  a  separate  and  distinct  road- 
dlatrict  of  Pulaski  county,  and  no  road- 
taT  shall  be  levied  on  any  property  within 
said  limits  except  by  the  council  uf  the 
town  of  Pulaski,  which  tax  shall  be  ex- 
pended w^ithin  tbe  limits  of  the  Corpora- 
tion, on  tbeslreeta  luid  roads  therein,  and 
nnder  the  direction  and  snperrlslon  of  said 
council."  Acts  1S8&-90.  c.  380,  pp.  670.  673, 
S  9.  The  board  of  Bupervlsors  of  said 
county  demurred  and  answered,  alleglns 
tnat  in  the  month  of  May,  1890.  it  did 
make  an  assessment  and  levy  of  15  cents 
on  the  $300  in  value  of  all  real  and  person- 
al property  of  the  county.  Including  the 
tax-payers  of  the  Dublin  mafdsterial  dis- 
trict, of  which  the  town  uf  Pulaski  formed 
a  part,  as  a  i*oad-tax,  toheapplled  to  the 
said  district  road  purposes  fur  the  year 
1H90,  and  that  under  said  assessment  and 
levy  complainants  were  anHeesed,  and  lev- 
ies extended  upon  the  land  and  property 
books  of  the  said  county,  and  tax-ticitets 
Issued  therefor,  as  set  out  In  complain- 
ants* bill;  but  denying  that  said  assess- 
ment and  levies  for  a  road-tax,  as  tu  the 
tax-payers  of  the  town  of  Pulaski,  are 
lllegHl  and  void,  or  that  the  town  of  Pu- 
laski was  not  in  the  Dublin  maglHterlal 
district,  as  asserted  in  the  complainants* 
bill:  that  the  said  act  of  February  2*2, 
1890.  did  not  apply  to  the  assessment 
and  levy  authorized  by  law  to  be  made  by 
the  board  of  suporvlsoi-s  annually  on  the 
fourth  Monday  in  July  of  each  year,  or  as 
soon  thereafter  as  practicable,  for  the  en- 
suing tax  year,  beginning  on  the  fourth 
Monday  in  July;  that  the  aesessmeut  for 
the  tax  yearbeginnlng  on  the  fourth  Mon- 
day in  July,  and  endingonthe  fourth 
Monday  In  July,  1890.  could  not  be  made 
OD  the  fourth  Monday  In  July,  1889,  but 
was  made  as  soon  thereafter  as  prnctlea- 
ble,  to-wit,  in  the  month  of  May,  1890; 
and  that,  although  the  said  act  was 
passed  on  the  22d  day  of  February,  1S90. 
and  was  In  force  from  Its  passage,  yet 
that  it  was  not  the  intention  of  the  gen- 
eral assembly  to  takeaway  respondent's 
right,  already  accrued,  to  make  said  as- 
aessment  and  levy  for  the  tax  year  begin- 
ning on  the  fourth  Monday  In  July,  1889; 
and  that  the  Intention  of  said  act  was 
only  to  deprive  rcBpondent  of  the  right 
to  assess  and  levy  a  roml-tax  on  theprop- 
erty  In  the  town  ol  PuiaskI  for  any  tax 
year  ensuing  after  Its  passage. 

At  the  hearing  the  circuit  court  dis- 
solved the  iniunction  which  had  been 
awarded  on  the  bill  of  the  plaintiffs,  and 
dismissed  the  bill,  with  costs.  Whereup- 
on the  plalntids  applied  for  and  obtained 
an  appeal  to  this  court. 

There  Ui  bat  one  question  la  this  ease. 


and  that  Is,  when  did  the  act  of  February, 
1800,  become  effectual  to  erect  the  corpo- 
rate limits  of  the  town  of  Pulaski  into  a 
separate  and  distinct  road-district  of  Pu- 
laski county,  in  which  no  taxes  for  road 
purposes,  except  by  the  town  council  of 
the  said  town  of  Pulaski  should  be  as- 
sessed and  levied.  It  Is  conceded  on  both 
sIdM,  of  course,  that  the  act  In  question 
was  in  force  from  Its  passage.  But  the 
controversy  Is  as  to  Its  eHect  when  ap- 
plied to  the  subject  which  It  concerns. 
Tbe  appelleeconteuds  that,  asth^measure 
was  enacted  In  the  midst  of  the  tax  year, 
and  that  the  authority  of  the  board  uf 
Bupervlsurs  havingattachedfor  that  year, 
the  said  board  liavlng  lawful  authority 
to  act  on  the  fourth  Monday  of  July,  1889, 
or  as  soon  thereafter  as  practicable,  It 
was  competent  tor  the  said  board  to  act 
on  the  flrst  day  when  the  authority  be- 
gan, or  on  any  subsequent  day  ot  the 
year;  and  that,  when  that  action  was 
had  at  any  time  during  the  year,  when  it 
might  lawfully  be  had,  It  related  back 
and  was  effectual  from  tbe  flrst  day;  and 
so  that,  in  contemplation  of  the  law, 
when  the  act  of  February,  1890,  was  en- 
acted It  wa«  subject  to  this  action  of  the 
board  of  Bupervlsors  already  had  under 
tlie  law  ;  and  a  number  of  cases  are  cited 
by  tbe  learned  counsel  of  this  county  to 
support  this  view.  Railroad  Co.  v. 
Koontz,  77  Va.  698;  Prince  George  Co.  v. 
Railroad  Co.,  (Va.)  12  S.  E.  Rep.  0H7.  It  la 
conceded  by theappellauts  that  the  power 
existed  by  the  general  law  to  assess  and 
levy,  not  only  on  the  fourth  Mondny  In 
July,  but,  not  being  done  then,  as  soon 
thereafter  as  practicable,  during  tbe  tax 
year.  But  their  contention  is  that  this 
power  to  assess  and  levy  taxes  upon  the 
property  In  the  corporate  llmitB  ol  the 
town  of  Pulaski,  as  a  part  of  tbe  Dublin 
magisterial  district  of  Pulaski  county,  nn- 
der the  general  law,  was  taken  away  on 
the  day  the  act  of  February  22,  189»,  be- 
came a  law ;  tbat  the  power  of  the  board 
derived  under  the  general  law,  as  to  this 
town,  was  extinguished  by  tbe  new  law, 
which  repealed,  as  to  that,  tbe  former  law; 
and  that  on  the  17th  day  of  May,  1890, 
when  the  board  of  supervisors  of  tbe 
county  assessed  and  levied  a  road-tax 
upon  the  property  of  the  town,  then 
was  in  force  In  Virginia  no  law  under 
which  the  act  could  be  held  to  be  lawful; 
that  this  act  might  have  been  periormed 
at  any  time  during  the  tax  year  when  it 
might  lawfully  be  done,  and  It  would  be 
valid  as  If  done  on  the  fourth  Monday  In 
July. 

I  think  the  latter  Is  the  correct  view. 
Under  our  constitution,  the  legislature  Is 
vested  with  all  legislative  authority.  The 
law  under  which  the  board  of  supervisors 
make  their  aHsessments  and  lay  their  lev- 
ies is  of  force  and  effect  because  It  Is  the 
expression  of  the  legislative  will.  It  was 
enacted  by  the  legislature,  apd  la  in  force 
so  long  as  It  Is  unrepealed.  The  act  of 
February  22,  1890,  repeals  the  former  law 
so  far  as  It  applies  to  the  subject  In  hand. 
Its  provisions  are  plain  and  explicit;  the 
effect  of  construction  has  no  place  in  the 
matter.  It  leaves  do  room  tor  doubt.  It 
diresta  the  county  board  of  supervisors 
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ot  all  power  In  the  premlseB,  and  prnrtdes 
a  trlbmial  to  lay  tbe  tax  and  to  dUbnrae 
ft.  What  the  board  did,  or  may  have 
done,  before  tbo  paaHage  of  tbe  act,  or 
what  would  hare  been  the  effect  ot  an  act 
done  before  its  passage,  1h  not  the  ques- 
tion arlHinf?  for  decision  here. 

The  question  raised  Is  wbetherthe board 
o(  BUpervlsurs  could  lawfully  assess  and 
levy  a  tax  upon  this  property,  situated 
in  this  town,  attisr  an  act  of  asaembly  had 
gone  Into  effect  depriving  them  of  the  pow- 
er. It  was  the  duty  of  tbe  board,  on  the 
fourth  Monday  In  July,  or  as  soun  there- 
after as  practicable,  to  assess  and  levy 
this  tax ;  and  if  from  any  cause  It  was  not 
or  could  not  be  done  on  the  fourth  Mon- 
day In  July.  1889,  their  doty  remained  to 
do  BO  as  soon  thereafter  as  practicable,  be- 
cause the  law  BO  commanded ;  but  when 
the  law  ceased  to  exist  their  power  In  tbe 
premises  ceased  to  exist  also.  There  Is 
nothing  In  this  In  conflict  with  the  cases 
of  Bailruad  Co.  v.  SuperviBors  of  Clarke 
Co.,  78  Va.  269;  Prince  George  Co.v.  Rall- 
roaid  Co.,  supra ;  nor  In  the  case  of  Ball- 
road  Co.  T.  Supervisors  of  Bm7thCo.,(Va.) 
12  S.  E.  Bep.  1009;  nor  In  the  case  ct  Ball- 
road  Co.  T.  Koonti,  77  Ta.  698.  These 
cases  are  clearly  right.  There  the  Bess- 
men  t  and  levy  was  made  nnder  a  law  in 
full  force  and  effect,  and  which  had  not 
been  repealed.  In  this  case  the  distinc- 
tion iB  obvious.  The  board  ot sapervlsors 
of  Palaskl  county,  at  the  time  ot  the  ac- 
tion complained  of,  had  no  lawful  anthur- 
Ity  to  act  In  the  premises.  So  tar  aa  they 
had  acted  while  the  power  remained  In 
them,  under  the  law,  there  is  no  oblectlon 
taken,  as  In  thoBe  cases.  But  the  com- 
plaint here  is  nut  of  their  action  onder 
lihe  law,  but  of  their  action  without  tbe 
authority  of  law,  and,  moreover, In  direct 
contravention  of  the  law;  and  at  the 
time  the  act  in  question  was  done  tbe  law 
plainly  prescribed  that  such  action  should 
not  be  taken  by  them,  because  their  au- 
thority extended  to  Dublin  magisterial 
district,  as  one  of  the  road-diet  rlcts  ot 
Pulaski  county,  and  on  the  17th  day  of 
May,  1890,  the  corporate  limits  of  the 
town  of  Pulaski  had  ceased  to  be  part 
ot  that  district  by  tbe  law  ot  the  land. 
The  circuit  court  of  Palaskl  county  held 
otfaerwise.and  Its  action  In  so  holding  and 
dissolvlDK  the  Injunction,  and  In  dtsmlss- 
ing  the  bill  of  the  plaintiffs,  was  plainly 
erroneous,  and  must  be  reversed  and 
annulled. 


Bell  t.  CoMHONWBAi,Tfl. 
(SupreiM  Coun    j^I*^^    Vtrginia.  BepL 

FOISON— ATTXlCra  TO  HUBDBIt— EVIDENCE. 

On  the  trial  of  a  husband,  a  day-laborer, 
tor  attempting  to  poison  his  wife.  It  appeared 
that  be  had  at  one  ume  abandoned  his  family, 
but  was  then  livinR  vritb  them;  that  he  and  faia 
wife  had  been  at  enmity  for  a  long  time,  and  he 
was  enamored  of  another  woman.  On  the  day  of 
the  alleged  poisobing  the  daughter  had  prepared 
dinner.  WnLle  he  and  tbe  ohildren  were  eating, 
the  wife  uame  in  and  went  into  the  sitting-room. 
The  ohildren  soon  after  followed  her,  leaving  tbe 
husband  alone  at  tbe  table.  When  the  wife  came 
to  dinner  he  brought  her  some  bread.  Fresently 
■ha  called  oat  that  the  gnnj  was  "awftti  Ut- 


ter,"  and  spit  out  what  she  had  taken.  The 
children  said  there  was  nothing  the  matter  with 
It;  that  they  bad  all  eaten  of  it;  bnt  when  they 
oame  to  taste  it  again  they  too  ptonoimced  It  bit- 
ter. The  son  gave  it  to  the  dog,  and,  the  mother 
feeling  sick,  toey  gavehor  Munemllk  as  an  anti- 
dote. The  bosband  said,  if  milk  was  good  for 
her  to  give  some  to  the  dog,  which  was  in  great 
suffering,  and  died  shortly  after.  Tbe  doctor 
found  her  anfteriog  witb  some  of  tbe  symptoms 
of  strychnine  poison.  No  analysis  was  made  of 
tbe  gravy  or  of  tbe  stomach  of  tbe  dog:  and  tbe 
husband  gave  no  explanation  as  to  where  the 
poison  came  from,  or  who  pat  it  In  tbe  gravy. 
Many  witnesses  testified  to  ais  stsidy  habits  and 
previous  good  obaraoter.  Betd^  Uiat  a  comvleUoii 
would  not  be  disturbed. 

Indictment  against  James  F.  Bell  furat< 
tempt  to  commit  murder  by  poison.  From 
a  Judgment  of  conviction  defendant  ap- 
peals. Affirmed. 

O.  B.  Holler  and  W,  h.  Yancey,  for  ap- 
pellant. Tbe  Attorney  Qeaenl,  tor  the 
Commonwealth. 

Lact,  J.  This  Is  a  writ  of  error  to  a 
Judgment  of  tbe  circuit  court  of  Bocking> 
ham  county,  rendered  on  tbe  18th  day  of 
April,  1861,  afflnutng  a  Jodgmuit  of  the 
coonbr  court  ot  said  county,  rendered  on 
the  25th  day  of  March,  1891,  whereby  the 
plaintiff  In  error,  James  F.  Bell,  was  con- 
victed of  an  attempt  to  commit  mnrder  by 
poison,  and  sentenced  to  Imprisonment  In 
the  penitentiary  for  three  years.  Tbe  only 
assignment  of  error  Is  that  the  trial  conrs 
erred  In  overruling  tbe  prtaoner's  motion 
for  a  new  trial,  on  tbe  ground  that  tba 
verdict  of  tbe  jory  was  contrary  to  the 
law  and  the  evidence.  The  evidence  certi- 
fied Is  that  the  plaintiff  In  error  and  bla 
wife  had  had  four  children,  and  had  been 
married  19  years.  The  ages  of  thechildren 
were  from  17  to  6  years.  That  for  6 
years  all  marital  relations  had  been  aban- 
doned. That  they  bad  long  been  at  enmi- 
ty, and  that  he  had  at  one  time  aban- 
doned his  family  altogether,  and  had 
moved  into  his  present  abode,  where  be 
had  remained  without  them  for  about  one 
year,  when  the  family  had  come  to  him, 
and  he  had  rented  the  house,  and  tbey 
lived  in  it.  The  evidence  shows  that  the 

f}laintltt  In  error  was  a  hard-working  day- 
aborer,  wltbf»nt  a  trade,  and  that  be  de- 
voted bis  wages,  as  such,  to  the  support 
of  his  family ;  but  a  mutual  antipathy  ex- 
isted between  tbe  two,— the  wife  some- 
times BpeaklDg  of  leaving  her  hunband  al- 
together, and  tbe  husband  charging  hla 
wife  with  uncbastlty,  which  greatly  of- 
fended her,  and.  It  seems,  gave  some  cur- 
rency to  Injurious  reports  concerning  her; 
be  often,  and  to  variuns  witnesses,  an- 
nouncing hla  purpose  to  get  rid  of  her  In 
some  way,  so  that  be  could  be  a  happier 
roan.  Uts  son,  grown  to  be  17  years  old, 
and  a  stout  laborer,  worked  out  on  his 
own  account,  and  hlB  wages  became  a 
new  element  ot  discord  In  tbe  family;  his 
fatber  claiming  the  right  to  collect  them, 
and  the  son  denying  It.  About  tbla  tima 
the  husband  and  father  became  enamored 
of  a  young  woman  In  the  neighborhood; 
BO  much  Bo  that  he  said  he  Intended  to  get 
rid  of  her,  (not  calling  his  wife's  name;) 
that  he  loved  tbe  ground  on  which  tbe 
new  Inamorata  walked.  On  the  18th  day 
of  December,  1890,  the  toUowing  incidents 
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occarred  In  this  family:  The  wife  was  ab< 

Reut  from  home,  and  dinner  had  been  pre- 
pared by  the  daughter,  H  years  ol  age. 
The  buHband  and  father  and  the  other 
three  children  were  called  Id  to  dinner  at 
the  usual  hour  by  the  daughter,  and  while 
they  were  at  dinner  the  wife,  who  had 
been  to  the  bouse  of  a  neijjrbbor  to  bor- 
row a  pattern  to  make  some  garmeDt  fur 
the  eldest  son,  returned,  and  passed 
through  the  dininic-roora  or  kitchen  into 
the  adjuinlng  room,  and  returned  and  pro- 
cured a  smoothing-iron  from  the  couking- 
stove,  and  went  back  into  the  sitting- 
room  adjoining,  and  proceeded  to  smooth 
out  the  wrinkles  in  tiie  pattern,  and  when 
the  eldest  sod  finished  eating  bis  dinner  he 
came  into  the  room,^and  tbe  uiother  was 
trylnff  the  pattern  on  him,  when  tbe  other 
children  finished  their  dinner  and  came  out 
of  the  dining-room,  leaving  the  father  still 
eating  bis  dinner,  sitting  at  the  table. 
When  tbe  wife  came  In  to  get  her  dinner, 
and  took  her  seat  at  tbe  table,  tbe  plaln- 
tlir  In  error  got  up  and  went  to  tbe  stove, 
and  brought  some  bread  therefrom,  and 
banded  it  to  his  wife,  and  seated  himself 
at  the  atuTA,  and  put  bis  feet  Inside,  with 
bis  back  to  bis  wife.  She  took  some  grary 
out  of  a  bowl  on  the  table,  and  mixed 
some  corn-bread  with  It, and  proceeded  to 
eat.  With  thefirstmouthtnlebeballoedout 
"This  isAwtul  bitter, "and  ran  to  tbedoor 
and  spit  oat  what  she  had  In  ber  moatb, 
and  called  out  to  tbe  children,  to  know 
what  was  the  matter  with  the  gravy : 
They  replied,  "Nothing;"  that  they  had 
all  eaten  of  it  at  dinner.  Tbe  mother 
tasted  It  again,  and  again  spit  It  out,  and 
taking  up  thn  bowl  of  gravy,  carried  it 
towards  thesltting-room.and  herson  met 
her, and,  perceiving  alot  of  white  particles 
In  It,  took  otl  a  white  «peck  with  a  slate 
pencil,  and  tasted  It,  and  said  it  was  bit- 
ter, and  one  of  the  other  children  tasted 
with  like  result,  and  the  son  said,  "Give 
It  to  Che  dog,"  which  they  did;  and  the 
mother,  feeling  a  stiffening  of  the  jaws, 
and  jerking  uf  the  limbs,  and  a  cramp  tn 
her  Angara,  and  a  burning  in  her  stomach, 
became  alarmed,  and  they  sent  for  the 
doctor,  and  gave  ber  some  sweet  milk  as 
an  antidote;  and  tbe  plaintiff  lu  error, 
wbo  had  taken  no  part,  up  to  this  time. 
In  what  was  going  on.  said,  "If  aweet 
milk  Is  good  for  her.  give  me  some  to  give 
tbedog,"— the  dog  at  the  time  manifest- 
ing symptoms  of  great  suffering.  Thedue 
died  shuTtly,— in  about  20  minutes.  The 
doctor  came,  and  found  the  wife  suffering 
witb  some  of  tbe  symptoms  of  strychnine 
poison,  caused  by  the  absorption  through 
the  mucous  membrane  of  the  mouth,  none 
having  been  swallowed.  He  thought  her 
case  not  very  serluuH,  the  burning  In  the 
stomach  being  no  symptom  of  strychulne 
Olson,  though  the  others  were;  gave 
erthe  beat  antidote  be  had,  not  saying 
wh£t  It  was;  Inserted  morphine  after  a 
while,  and  she  became  quiet.  No  analysla 
was  made  of  tbe  stomach  of  tbe  dog,  nur 
of  the  remnant  of  the  gravy  and  the  bread 
bottled  up  and  sealed  by  tbe  doctor.  And 
tbe  accused,  when  questioned  about  this 
poison,  said  be  could  not  have  gotten  It 
from  a  store  without  giving  bis  name,  and 
having  that  and  tbe  qaantity  and  the 


date  recorded,  and  gave  no  other  explana- 
tion as  to  where  the  poison  came  from,  or 
who  put  it  in  tbe  gravy.  After  he  and  the 
children  had  eaten,  and  while  he  waealone 
In  the  room,  before  his  wife  came  In,  he 
was  in  this  room  all  the  time,  and  no  one 
else  came  In.  The  door  between  the  din- 
ing-room and  slttlng-ruom  was  all  the 
time  open. BO  that  persons  passed  through 
without  disturbing  It.  It  Is  clear  that 
poison  was  put  In  this  gravy  while  he  sat 
alone  at  the  tableon  whlrb  it  was  sitting; 
that  no  other  person  was  in  the  room, 
and  no  other  person  had  tho  opportunity 
to  place  the  poison  until  his  wife  name  lu. 
He  certainly  bad  the  opportunity,  and  he 
is  proved  to  have  had  a  motive  to  destroy 
his  wife.  He  had  Indnlged,  to  persons 
with  whom  he  talked,  In  threats  to  that 
end;  and  bis  actlonBatthetime.-:-handIng 
his  wife  the  bread,  notwithstanding  their 
bad  relations,  and  then  seating  himself 
with  his  back  to  her,  and  sticking  bis  feet 
in  the  oven  of  the  stove,  still  hot,  while  he 
bad  been  In  the  house  a  considerable  time. 
His  posture  was  one  of  waiting  and  ex> 
pectancy,  and  the  act  of  patting  his  feet 
in  the  warm  oven  of  the  stove  was  donbt- 
less  so^eeted  by  that  chilliness  of  tbe  ex* 
tremitles  incident  to  his  surroundings. 
His  conduct  afterwards  was  suspicious. 
He  said  he  could  not  have  gotten  tbe  poi- 
son without  giving  his  nama,  etc.  Under 
whatclrcumstances  had  befound  thlsout? 
When  he  saw  what  was  supposed  to  be  an 
antidote  for  his  wife  be  asked  lor  some  for 
the  dog,  he  doubtless  was  fully  Impressed 
witb  tbe  deadly  character  of  the  white 
powder  In  tbe  gravy.  He  was  tried  by  a 
jury  of  bis  neighbors  and  former  friends 
and  associates.  He  was  ably  defended  by 
skillful  counsel.  His  steady  habits  and 
general  good  character  were  spread  before 
the  Jury  and  the  trial  court  by  a  host  of 
good  men,  who  cheerfnlly  so  testified ;  and 
upon  their  oaths  tbe  Jurors  have  passed 
between  him  and  the  commonwealth,  and 
have  found  him  guilty  of  attempting  to 
poison  bis  wife.  In  mercy  they  have  fixed 
the  period  of  his  Incarcemtion  at  three 
years, — tbe  shortest  time  allowed  under 
the  law.  Tbe  trial  Judge  hastaeard  all  the 
testimony,  and  has  refused  to  disturb  tbe 
verdict  so  found.  We  must,  under  our 
law,  consider  the  case  as  upon  a  demurrer 
to  evidence;  that  Is,  we  must  admit  tbe 
truth  of  tliecommonwealth'Bevidence.and 
all  just  inferenct^  flowing  therefrom,  and 
reject  all  the  parol  evidence  of  the  accuHed 
in  conflict  therewith;  and  we  cannot  dis- 
turb the  verdict  unless  It  appears  t<i^)e, 
when  thus  considered, plainly  wrong.  We 
cannot  say  that  this  i^onvictlun  is  with- 
out evidence,  or  against  the  evidence.  It 
appears  to  be  warranted  by  the  evidence. 
There  is  no  reasonable  hypothesis  consist- 
ent with  biainuocence.  The  contention  of 
tbe  counsel  for  tbe  plaintiff  in  error  that 
it  was  possible  for  the  wife  to  have 
dropped  this  poison  out  of  her  sleeve.  In 
order  to  poison  herself,  to  get  her  husband 
into  the  penitentiary,  and  so  be  rid  of  him, 
is  unreasonable,  and  unsupported  by  any 
evidence  in  the  case  to  any  degree  what* 
ever.  We  perceive  no  error  In  tbe  Judg- 
ment appealed  from,  and  the  same  must 
be  affirmed. 
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(Supreme  Court  of  Georgia.    Oct  19, 1891.) 

AtTACHUBNT— BdRDBSI  OF  FeOOF— DiSSOLDTIOR. 

1.  Where  the  affldarit  supporting  the  peti- 
tton  for  an  attachment  Issued  on  the  Krou^d  of 
&aud  Is  not  positive,  but  only  "to  Cbe  best  or  affl- 
ast's  Itnowledge  and  belief, "  the  burden  of  proof 
on  the  hearing  of  an  application  to  dissolve  the 
attachment  is  upon  the  plalatltT. 

2.  On  the  facts  in  erioence  there  was  no 
abuse  of  discretion  by  the  presiding  Judge  in 
dissolving  the  attachment. 

(SylUibus  by  Ute  Court.) 

Error  trom  euperiur  court,  Fulton  conn* 
ty ;  Maiishall,  J.  Clareb,  Judge. 

l*etltion  for  attachment  by  P.  J.  Kenny 
ajcalnst  P.  J.  Wallace.  JodKment  for  de- 
fendant. Plalntlll  brlnss  error.  Affirmed. 

Thti  lollowlnf!  In  the  ofHclal  report : 

The  exceptions  In  this  case  are  that  the 
Judge  below  erred  lu  reniovine  an  attach- 
ment which  had  been  issued  on  the  peti- 
tion of  Kenny  agalnBt  P.  J  Wallace  upon 
an  allegation  of  fraudulent  sale  by  P.  S. 
Wallace  to  hie  brother,  F.  M.  Wallace,  and 
In  requiring  the  plaintiff  in  attachment  to 
Msume  the  burdeii  ot  proof  upon  the  hear- 
ing of  the  petition  of  P.  J.  Wallace  to  re- 
move the  attachment.  The  petition  for 
the  attachment  alleged  that  P.  J.  Wallace 
owed  the  petitioner  $651.75,  and  for  the 
purpose  of  avoiding  the  payment  of  his 
debts  had  fraudulently  sold  out  his  entire 
stock  of  llqaors,  etc.,  to  his  brother.  F.  M. 
Wallace,  who  knew  that  P.  J.  Wallace 
was  inaoIVHot,  and  that  the  sale  was  for 
the  purpose  of  defrauding  creditors,  and 
that  the  price  paid  was  less  than  the  value 
of  the  property  sold.  The  attachment  is- 
sued under  this  petition  was  levied  on  a 
stock  of  whisky,  etc.,  as  the  property  of 
the  defendant;  and  the  defendant,  by  bla 
petition  for  the  removal  of  this  attach- 
ment, made  the  following  averments:  He 
denied  that  the  sale  was  a  fraudulent  one, 
€Uid  alleged  that  It  was  in  good  faith,  and 
to  pay  hiB  debts  so  far  as  he  cuuld.  At 
the  time  of  the  sale  he  owed  one  Kedwlne 
$2,038.30  for  borrowed  mouey,  one  Vaughn 
$1,600  borrowed  money,  J.  H.  &  A.  L. 
James  $85.37  borrowed  m<mey,  and  F.  M. 
W^allace  $t,065.*25  borrowed  money.  The 
Indebtedness  due  Kedwlne  and  Vaughn 
was  evidenced  by  proiiiiseory  note8,and  the 
Vaughn  notes  secured  by  mortgage  on  the 
property  sold,  and  $1,000  of  the  amount 
due  F.  M.  Wallace  was  evidenced  by  notes 
secured  hy  mortgage  on  the  same  proper- 
ty. The  consideration  for  the  sale  to  F. 
M.  was  the  payment  of  the  amount  due  F. 
M.,  and  the  undertaking  by  F.  M.  to  pay 
the  amounts  due  Kedwlne,  James,  and 
Vaughn,  making  a  total  consideration  of 
$4,78K.92,  which  was  tliefuU  value  of  the 
property  conveyed.  He,  P.  J.  Wallace, 
was  not  able  to  pay  his  debts  when  they 
t«A\  due,  and  Kedwlne  was  urging  pay- 
ment of  his  claim,  and  threatening  to 
dose  up  hla  business,  and.  If  be  had  done 
so,  the  amunnt  that  could  have  been  real- 
ised by  forced  sale  would  not  have  been 
enough  to  payoff  the  mortgage  of  Vaughn 
and  the  claims  of  Kedwine  and  Wallace; 
and,  to  avoid  being  closed  up  and  prevent 
the  Macriflce  of  bis  goods,  he  made  the  ar- 
rangement with  F.  M.  Wallace,  with  the 
consent  of  Kedwlne  and  Vaughn.  At  the 


hearing  of  the  petition  for  removal  of  the 
attachment,  affidavits  were  prodaced  by 
plaintiff  In  attachment,  from  whicb  the 
following  appeared :  P.  J.  Wallace  was 
largely  ludebted  In  addition  to  the  indebt- 
edness already  mentioned,  of  which  fact 
F.M.Wallace  knew.  F.  M.  Wallace  had 
previously  been  in  the  bar-roam  buaiuesa. 
and  had  sold  out,  (ba  said,)  beeauae  he 
wanted  to  quit  that  business,  or  becaoae 
hie  wife  opposed  his  being  In  It.  On  the 
morning  of  February  7,  1891;  F.  M.  Wal- 
lace was  in  charge  of  P.  J.  Wallace's  bar* 
room,  and  for  several  days  previously 
seemed  to  be  exercising  the  same  control 
over  the  property  that  he  was  on  the  7th 
inst.,  and  never  mentioned  to  Kenny,  who 
had  been  going  duringthe  time  mentioned 
to  the  bar-room  for  the  purpose  of  collect- 
ing the  indebtedness  of  P.J.  Wallace  to 
him,  that  he,  F.  M.,  had  bought  out  P.  J. 
Wallace.  Kenny  informed  F.  M.  Wallace 
that  the  notes  of  P.  J.  Wallace  to  Kenny 
were  past  doe;  and  when  Kenny  went  to 
the  bar-room,  on  February  7th.  and  aaked 
F.  M.  why  F.  M.  did  not  tell  him  when  he 
was  there  with  the  notes  that  he,  F.  M., 
had  boufrht  out  his  brother,  F.  M.  replied 
that  he  thought  Kenny  knew  It,  and  told 
Kenny  that  the  transfer  took  place  on  the 
6th  of  February.  Kenny  asked  him  to  let 
him  see  the  papers  relating  to  the  trade, 
and  F.  M.  agreed  to  do  it  at  2  o'clock  that 
day,— the  7th,— but  at  2  o'clock  Informed 
Kenny  that  he  did  not  bring  up  the  pa- 
pers, and  referred  him  to  Kedwlne.  The 
indebtedness  of  P.  J.  Wallace  to  Redwlne 
was  as  stated,  and  was  for  mouey  loaned. 
Kedwine  believed  him  to  be  solvent  until 
after  the  sale, and  knewnothing  about  his 
indebtedness.  F.  M.  Wallace  paid  Red- 
wlne $402.76,  and  this  was  voluntary  on 
the  part  of  F.  M.,  there  bdng  no  agree- 
ment at  all.  except  that  F.  BC.  told 
Kedwlne,  after  the  sale,  that  he  wonid 
pay  Redwlne  first  of  all.  Since  Feb- 
ruary 6,  1891,  F.  M.  Wallace  gave  his 
Individual  notes  to  Redwlne,— some  of 
them  being  dated  February  7, 18?1,  some 
February  5.1891,  some  Janaaiy  28,  I8dl, 
and  some  January  30,  1891.  Some  of 
these  notes  were  signed  also  by  P.  J.  Wal- 
lace. Kedwlne  kept  P.  J.  on  the  notes  be- 
cause he  never  liked  to  release  anybody 
except  for  cash.  The  notes  dated  Febru- 
ary 5th  were  not  signed  until  February 
7th.  They  were  given  for  Indebtedness  of 
P.  J.  Wallace  to  Redwlne.  which  fell  doe 
on  the&th,  and  for  that  reaaon  were  dat- 
ed February  6th.  The  bill  of  sale  was 
drawn  on  February  6th  by  Kedwlne  in  the 
presence  of  both  the  Wallaces,  and  at  their 
Joint  request.  The  mortgages  of  Vanghn 
and  F.  M.  Wallace  are  not  of  record.  The 
evidence  introduced  on  behalf  of  the  de* 
fendant  in  attachment  tended  to  sustain 
the  altegattonaof  his  petition,  and  toshow 
that  theindebtednesatu  Redwlne.  Vaaghn, 
and  F.  M.  Wallace  was  bans  0d»;  that 
the  sale  was  made  In  good  faith,  without 
knowledge  on  the  part  of  F.  M..  or  reusoo 
to  suHpect.  that  P.  J.  M'allace  In  making 
the  sale  watt  acting  fraudulently;  that 
the  consideration  for  the  sale  was  full  and 
adequate;  that  F.  M.  agreed  to  pa;  the 
indebtedness  due  to  Kedwine,  Vanghn, 
and  to  the  Jameaes;  that  an  Inventorjr « 
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tbe  stock  and  apportenaiKeH  of  the  bnat- 
ness  footed  ap  $it,2$5.10.  which  amnnnt 
WEB  exprefised  an  the  conaideratton  for 
the  btll  of  sale  In  that  lostrDment,  but 
Redwtne.  who  drew  the  bllt  of  Bale,  over- 
looked at  the  time  the  further  condition 
that  F.  M.Wallace  was  to  pay  theVanshn 
mortgage. 

X.  J.  Jordan^  for  plaintiff  In  error. 
Bpoytes  &  >Soii«,  for  defendant  In  error. 

Judgment  affirmed. 


McDaniel  et  Hi.  T.  Mator»  Etc,  or  City 

OF  COLUMBDB. 

(Supreme  Court  of  Georgia.  July  8, 1891. ) 
IicnmcTioN— Construction  of  Sbwbrs— Bti- 

BEKOB. 

In  a  suit  to  enjoin  a  city  from  ctmstrticting 
a  sewer  through  plaintiffs'  residence  lot,  it  ap- 
pewid  from  defenaonts'  affidavits  tiiat,  on  peti- 
tion of  some  of  the  residents  of  tbe  block,  who 
ureed  to  pay  the  co!>ts,  the  cit^  council  ordered 
Ue  sewer  to  be  built,  and  that  it  could  only  be 
construct«d  by  crossing  part  of  plaintiffs*  lot. 
The  affidavits  on  behalf  of  plaintiffs  showed  that 
there  was  no  necessity  for  the  sewer,  that  it  would 
be  of  benefit  only  to  a  fewlndiTiduals,  and  ttiat  it 
would  injure  plaintiffs'  lotfor  residence  purposes. 
The  affldarits  for  defendants  showed  the  sewer 
was  necessary  to  the  health  of  the  public  gener- 
ally; thatitwonld  be  conatructed  In  such  a  man- 
ner OS  not  to  injure  plaintiffs;  that  defendants 
had  offered  plaintiffs  $200  for  a  right  of  way,  but 
they  demanded  t6&0;  and  that  defendants  then 
selected  an  arbitrator,  and  requested  plaintiffs 
to  select  another,  as  provided  by  law,  to  assess 
the  compeosation  to  be  paid,  hut  that  plalntifb 
failed  to  select  one.  Held,  that  there  was  no 
error  in  refusing  an  injunction. 

Error  from  Huperlor  coart,  Muscogee 
county;  J.  H.  Martin,  Jodge. 

Suit  by  Juliette  McDaniel  and  others 
against  tbe  mayor  and  council  of  tbe  city 
of  ColnmbuB,  to  reatrain  defendants  from 
eonstrncttng  a  sewer  across  plaintiffs'  lot. 
The  Injunction  was  refused.  PlaintlfTB  ap- 
peal. Affirmed. 

The  petition  alleged  that  the  mayor  and 
council  were  Beekinj;  to  condemn  plain- 
tiffs* lot  for  the  purpose  of  laying  thereon 
sewers  and  drain  age-pipes,  by  which  a 
large  excavation  would  be  made  across 
their  lot,  and  In  their  yai'd  and  garden, 
wherein  the  sewer  and  pipes  would  be 
placed,  and  there  would  he  left  open  on 
the  lot.  and  near  plaintiffs'  dwelling,  eyes 
or  openings  to  the  Rewer,  wherefrom 
would  nrine  foul  and  noxious  vapom  and 
odors,  thereby  endangering  plalntins* 
health,  and  rendering  their  lot  unfli  for 
dwelling  purposes,  the  same  being  In  the 
residence  portion  ot  the  city;  that  the 
mayor  and  council  were  proceeding  to  ap- 
propriate the  property  lor  this  purpose 
without  having  first  paid  tlierefor,  and 
without  flrat  making  reparation  for  the 
damage  tliey  would  cause  to  it;  that  the 
taking-of  it  for  this  purpose  woald  not  be 
for  the  welfare  and  benefit  of  the  public  at 
large,  but  only  tor  the  accommmlatlon 
and  benefit  of  a  few  adjoining  lot-ownera, 
who  had  proposed  to  pay  the  expense  In- 
curred In  constructing  the  sewer;  and 
that  the  damage  caused  thereby  would  be 
Irreparable  to  plaintiffs,  as  It  would  ruin 
tbelrlot  and  home.  Defendsnts  answered 
that  they  were  8e°king  to  condemn  ao 
moeh  oi  tbe  lot  as  might  be  ueeessary  to 


li^  a  sanitary  sewer  for  tbe  purpose  ot 
draining  a  certain  block,  as  a  protection 
to  the  citizens  residing  therein  and  to  the 
public  at  large;  that  they  had  the  right, 
under  the  charter  ot  the  city,  to  condemn 
any  land  whenever.  In  their  Judgment,  it 
should  be  necessary  to  construct  a  sewer 
on  thesame;  and, It  theland-owner  shonld 
object  to  tbe  sewer  being  buUt,  the  charter 
provided  that  defendants  should  select  one 
arbitrator,  and  the  land-owner  another, 
and  these  two  should  select  a  third,  and 
the  three  shonld  estimate  the  damage 
done  to  the  land  by  the  constrnction  of 
the  sewer;  that,  in  pursuance  of  this 
power,  defendants  selected  an  arbitrator 
for  tbe  city,  and  notified  plaintiffs  in  writ- 
ing ut  Bucta  aeleetlnn,  and  asked  them  to 
e^ect  an  arbitrator  tor  themeelTes,  In  or^ 
der  that  the  damage  might  be  ascertained 
and  estimated,  and  that  plaintiffs  might 
be  paid  tor  the  same,  they  having  previ- 
ously refused  to  permit  the  sewer  to  be 
built  unless  they  were  paid  f6(>(i;  that 
to  construct  the  sewer  across  their  land  it 
would  not  be  necessary  to  make  a  large  ex- 
cavation,but  only  a  small  portion  of  their 
lot  wpuld  be  used;  that  tbe  sewer  would 
be  under  the  ground,  entirely  covered 
witb  dirt;  and  that  no  eyes  or  openings 
would  be  left,  nor  any  foul  and  noxious 
vapors  and  odors  arise;  and  that, instead 
uf  injuring  the  health  ot  plaintiffs  and  other 
cltisens,  it  would  be  a  benefit  thereto,  and 
would  improve  the  lot  for  dwelling  pur* 
poses;  thatlt  would  benotonly  forthc  wel- 
fare and  benefit  of  the  citizens  residing  In 
the  Immediate  vicinity,  but  for  that  of  the 
public  at  large;  that  It  would  not  ruin  or 
damage  either  the  lot  or  the  home  ot  the 
plaintiffs,  bnt  would  be  beneficial  to  both, 
and,  if  any  damage  to  the  lot  shonld  be 
caneed  by  Its  construction,  tbe  same  conld 
be  easily  aaeertalned  and  fixed:  that  the 
amount  could  only  be  ascertained  by  arbi- 
trators; and  the  defendants  are  ready 
and  wHiIng  to  pay  plaintiffs  whatever 
amount  the  arbitrators  legally  selected 
may  assess.  The  answer  further  alleged 
that,  owing  to  the  topography  of  the 
land,  to  make  the  sewer  effectual.  It  was 
neresHBry  to  construct  ft  through  plain- 
tiffs' land:  that  the  lots  on  this  block 
were  in  a  dreadful  condition,  because  there 
wereno  sewers  to  convey  the  storm-water 
falling  thereon,  and  for  this  reason  It 
would  be  necessary  to  construct,  not  only 
a  sanitary  spwer,  but  also  a  sewer  to  con* 
▼ey  the  storm-water  from  tbe  block  to  the 
main  sewer;  that  these  two  sewers  were 
located  immediately  In  the  center  ot  the 
block,  or  as  near  the  center  as  It  was  pos- 
sible to  locate  In  order  to  give  proper  fall 
at  the  point  near  It  adjoining  the  main 
sewer;  that,  unless  the  sanitary  sewer 
should  he  constructed  on  its  located 
route,  the  vast  quantity  ut  garbage, 
nlght-Boll,  and  other  things  Injurious  to 
health  wonld  be  left  standing  on  the  block, 
and  would  produce  disease,  and  cause  an 
epidemic  endangering  the  health  of  the 
citizens,  not  only  in  the  neighborhood, 
but  of  the  entire  city.  Defendants  denied 
that  the  sewer  was  to  be  couBtructed  for 
the  welfare  of  a  few  Individuals,  and  al- 
leged that  tbe  public  at  large  wonld  be 
benefited  thereby,  and  that  twice  during 
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the  year  they  aougbt  to  purchase  of  plain- 
tills  the  right  of  way  orer  tbelr  land,  and 
offered  them  $2(>0  fur  the  same,  but  that 
they  asked  ¥650. 

Od  the  hearing  it  appeared  that  on  Jan- 
tiary7,lS91,the  mayor  and  r<iuncll  received 
a  petition  signed  by  seven  persons,  atating 
that  they  were  property  owners  on  tbe 
block  containing  the  plaintiffs'  lot,  and 
aslclng  for  the  construction  of  a  sewer  of 
suitable  dlmensiona  for  sanitary  drainage 
of  said  block,  "agreeing  tu  pay  In  full  pro 
rata  for  the  construction  of  the  sewer  as 
per  services  rendered  the  property  of  each 
property  owner  signing  this  petition;"  to- 
gether with  the  written  revoniiuendatlon  of 
tbe  city  sanitary  Inspector  that  the  sewer 
be  built.  The  council  thereupon  ordered 
this  to  be  done.  Its  minutes  redtinie  that 
the  board  of  health  also  recommended  the 
same.  The  afhdavlts  In  behalf  of  plaintiffs 
tended  to  show.  In  brief,  that  the  con- 
Atmctlon  ol  tne  sewer,  as  proposed  by  tbe 
city  council,  would  nfit  be  of  public  beneflt 
to  the  city  at  large,  but  only  for  tbe  ben- 
eflt and  convenience  of  three  or  four  ad- 
loining  lot-owners  by  carrying  oft  the  ex- 
crement from  their  water-closets:  and 
that  this  was  not  at  all  necessary,  becanse 
for  20  years  the  Inhabitants  of  the  block 
had  done  without  this  convenience,  and 
could  continue  to  do  without  it;  that  the 
health  of  the  residents  of  this  block  and 
the  vicinity  was  unusoaliy  good,  as  good 
as  In  other  portions  of  the  city ;  that  tbe 
sewer  would  be  short  and  private  in  Its 
nature;  that  at  the  point  of  entrance  to 
the  street  sewer  there  was  then  an  eye, 
and  if  all  the  excrement  from  this  block 
should  be  emptied  Into  the  street  sewer  at 
this  eye,  as  was  planned  by  tbe  mayor  and 
council,  the  fumes  arising  therefrom  would 
be  unpleasant  and  unwholesome,  and 
would  greatly  depreciate  the  value  of 
plalutifff)'  lot,  and  render  It  undesirable  as 
a  rexidence  lot;  that  lor  years  privies  had 
been  located  In  the  gardens  attached  to 
these  lots  In  the  block,  and*  by  the  use  of 
disinfectants  and  tbe  burning  of  the  excre- 
ment no  unpleasant  or  unwholesome 
odors  had  arisen ;  that  one  at  the  signers 
of  the  petition  to  the  mayor  and  council 
for  the  sewer  was  a  partner  In  business 
with  the  mayor,  and  the  sewer  would  be 
primarily  for  the  beneflt  of  this  petitioner: 
that  the  mayor  and  council  haveuot  tried 
satisfactorily  to  settle  with  plaintiffs  for 
the  damage  they  would  do  to  their  prop- 
erty, and-haii  made  no  effort  to  pay  plain- 
tiffs the  value  of  their  lot,  or  lor  the  full 
damage  they  would  do  to  It.  The  affida- 
vits tor  defendants  tended  to  show  that 
the  construction  of  the  sewer  would  be 
for  the  good  of  the  public  generally,  and 
that  it  was  a  necessity  for  the  health  of 
the  citizens  of  that  portion  of  the  city; 
that  a  sewer  which  would  accomplish  the 
purpose  intendea  to  be  served  could  not 
be  built  through  any  other  lot,  in  conse- 
quence ol  the  topography  of  the  adjaceut 
streets  and  lots;  that  the  president  of  tbe 
board  of  health  of  the  city  recommended 
the  construction  of  the  sewer  as  proposed ; 
that  Its  construction  was  determined  by 
the  council  Independently  of  the  act  of 
the  mayor,  who  had  no  voice  or  vote  In 
the  matter;  that  It  would  not  be  tor  tbe 


beneflt  of  the  mayor's  partner  In  bnslness 
or  of  any  other  individual,  but  for  the  ben- 
efit of  the  aggregatenumberof  the  citisens 
of  the  whole  city  as  well  as  of  that  por- 
tion nf  It;  that  the  mayor  and  tbe  chair- 
man of  tbe  street  committee  of  the  council 
had  each  sought  of  tbe  plaintltta  permls* 
slon  to  construct  the  sewer,  and,  falling 
to  obtain  It,  in  behalf  of  the  city  offered 
plaintiffs  for  the  right  of  way  over 

their  lot;  that  they  refused  to  take  this, 
but  asked  9f{50;  and  the  action  of  tbe 
council  in  selecting  an  arbitrator  was 
based  on  the  fact  that  an  agreement  with 
plaintiffs  could  not  be  reached;  that  on 
several  occasions  the  mayor  bad  stated  to 
plaintiffs  that  tbe  sewer  which  the  city 
desired  to  cnnstrnct  through  their  lot 
sbnuid  not  have  an  eye.  and  that  every 
precaution  should  be  taken  to  protect 
them  in  their  health  and  convenience. 

Tbomtoa  &  McMlchael  and  Pe&bodjr, 
Brannsui  A  Batcher,  for  plaintiffs  In  error, 
J.  H.  Wonilt,  for  defendants  In  error. 

Judgment  afiBrmed. 

LuuPKiN,  J.,  not  presiding. 


McGbe  et  al.  v.  Potts  Bt  al. 
(Supreme  Court  nf  Oeorgia.  July  IS,  1891.) 
New  Tbial— CoNFLicriNo  Bvidbvci. 

1.  The  evidence  being  oonflictlng,  and  that 
for  the  plaintifl  warranting  the  vordlot,  there 
was  no  error  In  refusing  a  new  trial. 

2.  The  charge  requested  excluded  the  ele- 
ment of  ratification,  and  moreover  was  not  adapt- 
ed to  the  evidence,  there  being  no  evldenoe  that, 
if  a  diS8oLati<ai  of  the  partnersblp  was  contnn- 
plated  at  the  time  the  goods  were  ordered,  the 
plaintiffs  knew  tbey  were  to  be  delivered  after 
the  dissolution,  the  evidence  showing  that,  If  the 
plaintiffs  knew  of  any  dissolution  at  all,  it  waa 
of  one  which  had  already  taken  place. 

{SyUaJma  by  the  Court) 

Error  from  superior  court,  Crawford 
county ;  A.  L.  Miller,  Judge. 

Action  by  Potts  ft  Putts  against  Jeff  D. 
McOee  and  Julius  S.  McGee,  as  partners 
under  the  firm  name  of  McQee  Bros.,  for 
goods  sold  defendants.  Judgment  for 
plaintiffs.  Julius  S.  McGee  appeals.  Af- 
firmed, 

The  evidence  on  behalf  of  plaintiffs,  as 
shown  by  the  official  report,  was,  briefly 
stated,  as  follows:  One  Dorsett  sold  tbe 
goods  tor  plaintl&B  on  December  2,  IKBS* 
wlchont  Infnnnation  as  to  the  dlsaolotlon 
of  the  firm  ofMcGee  Bros.,  though  they  told 
him  thpy  expected  to  dissolve.  Ue  met  them 
tbe  morning  be  sold  the  goods  to  J.  D.  Mc- 
Gee. and  tbe  latter  told  him  that  Julius  S. 
McGee  was  going  into  bushiessal  Muselia, 
and  would  want  some  liquor.  He  (Dor- 
sett)  remained  tbere  until  evening,  and 
sold  a  bill  tu  J.  D.  McGee,  to  be  delivered 
about  Jauuary  20tb.  Dorsett  did  not 
come  hack  to  that  neighborhood  until 
February.  Julius  S.  McGee  paid  Dorsett 
9181.2.5,  ou  tbe  account,  ha viiigat  the  time 
the  bin  of  plaintiffa,  the  same  account  sued 
on,  in  his  posseHHlon,  (this  payment  being 
one  of  tbecredits  upon  the  acconntaaeued 
ou.)  This  payment  was  made  at  Jnllna 
McGee's  store  at  Muselia,  and  J.  D.  McGee 
was  not  there.  A  bill,  hereafter  to  be 
mentioned,  to  which  J.  D.  McGee  called 
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Doreett'B  attention  aa  heing  billed  to  Mc- 
Gee  Broa.,  Instead  of  J.  D.McOee,  waR  not 
the  bill  aaed  on,  bnt  another.  NeUber  J.D. 
nor  Jnllua  told  Dorsett  that  MeGee  Bros, 
bad  dissolved,  but  said  they  were  golnx 
to  dlBBolve.  Dorsett  thoneht  the  store 
Jallae  was  bulldinR  at  Mnselia  was  to  be 
his  private  enterprise,  apart  from  the  bus- 
InesB  of  McOee  Bros.  Tbe  goods  sned  for 
were  shipped  In  the  name  o!  McQee  Bros., 
and  delivered  to  the  wagon  of  J.  D.  Me- 
Gee on  an  order  signed  by  McOee  Bros. 
The  evidence  for  defendants  was:  The 
firm  of  McGee  Bros,  dissolved  about  De- 
cember 1, 1888.  On  the  day  the  bill  sued 
on  WEB  made  tbe  Arm  had  dfBBolved,  and  J. 
D.  McGee,  wbo  bought  the  bill  of  goodB.sn 
informed  Dorsett,  and  told  talm  that  Julius 
was  building  a  house  at  Musella,  and  was 
going  to  open  there  soon,  and  would  want 
some  liquors;  and  Dorsett  told  Julius 
that  J.  D.  bad  so  told  him,  and  aold  Julius 
a  bill  of  goods  to  be  delivered  Id  January. 
The  fact  of  tho  firm's  dissolution  was  di8> 
cQsaed  by  all  three  of  them.  A  week  or 
two  afterwards  Jnllne  bought  ont  a  store 
In  Bibb  county,  and  needed  some  liquor, 
and  his  brother,  J.  D.,  agree  to  let  him 
have  the  three  last  Items  in  tbe  bill  bought 
by  him  from  plaintiffs,  (the  account  sued 
on;)  and  Jallns  got  this, and  paid  I>orsett 
for  it  $181.2&.  J.  D.  gave  Julius  the  blU, 
no  that  Julius  would  know  how  to  settle 
with  Dorsett.  Some  time  after  December 
31, 1838,  Dorsett  came  into  the  store  of  J. 
D.  McGee,  wbo  got  after  him  abuut  billing 
goods  to  MeGee  Bros,  that  had  been 
bought  by  J.  D.,  and  Dorsett  said  It  was 
a  mlstakeof  the  book-keeper.  In  addition 
to  tbe  contention  that  a  verdict  for  plain- 
tiffs was  contrary  to  the  law  and  the  evi- 
dence, appellant  excepted  to  the  court's 
refusal  to  Instruct  the  jury  that  "if  the 
goods  were  bought  by  J.  D.  McGee  before 
tbe  dissolution,  and  were  to  be  delivered 
to  him  after  the  dissolution,  and  plaintiffs 
knew  It,  they  would  not  be  entitled  to  re- 
cover against  J.  S.  McGee." 

SmJtb  dt  Blaseiugame,  for  plaintiff  in  er- 
ror.   O.  P.  Wiigbt,  for  defendants  in  error. 

Judgment  affirmed. 


Dres  t,  Fbbbmah  et  al. 
iSivpreme  Court  ef  &eoTt/la.    July  18, 1801.) 

OoHvsBSioir  or  Ebtatb  bt  Administbators — 

Rights  or  Hsia— Pbtition. 
Id  an  action  by  an  heir  against  the  admin- 
latrator  of  the  estate  and  others,  the  petition  al- 
leged that,  tfaoagta  the  administrators  nad  ample 
personalty  to  pay  decedent's  debts,  they  misman- 
aged tbe  estate  so  as  to  prooare  an  order  for  the 
sale  of  the  larger  part  of  tbe  realty,  in  pursu- 
ance of  a  ooDspiracy  between  themselves  and 
their  co-defeodants  to  convert  the  estate  to  their 
owrn  use;  that  petitioner  was  then  a  minor:  that 
the  otber  heirs  were  women,  unused  to  business; 
that  the  co-defendants,  who  were  the  persons  on 
whom  petitioner's  mother  chiefly  relied,  repre- 
sented to  her  that  the  administrators  had  so  mis- 
managed tbe  estate  as  to  prevent  htddiog  at  the 
sale;  that,  relying  on  such  representations,  the 
heirs  sold  their  interest  in  the  land  to  the  co-de- 
fendants for  t<l[,400;  that  petitioner  was  repre- 
sented In  this  transaction  by  his  mother  as  guard- 
ian; that  his  share  of  tbe  price  was  only  SI,  800, 
theneh  his  interest  in  the  land  was  well  worth 
C9D,O00j  and  that  the  lands  or  their  proceeds 
were  divided  between  the  adminlstraton  and 
their  co-defendants.  The  petition  also  alleged 


that  the  administrators  bad  permitted  another 
tract  of  land  to  be  recovered  from  theestate  on  a 
fraudalent  tiUe  set  Dp  thereto:  that  they  bad 
sold  the  balance  of  the laads  to  their  oo-defeed- 
ants  for  a  grossly  Inadequate  price;  that  they 
had  turned  over  ail  tbe  personalty  of  the  estate, 
worth  $10,000,  to  their  co-defendants;  and  that 
they  had  then  procured  themselves  to  be  dia* 
charged.  The  petition  prayed  that  all  the  vari- 
ous sales  be  set  aside;  that  petitioner  be  per- 
mitted to  recover  a  one-fourth  Interest  in  the 
lands  or  their  proceeds;  and  that  the  adminis- 
trators be  compelled  to  socount  for  tbe  rents  and 
profits  of  the  lands,  and  also  for  the  personal 
estate.  Beld,  that  tbe  petitioner  set  forth  a 
cause  of  action,  and  that  it  was  error  to  dismiss 
the  case  <m  demurrer. 

Error  from  superior  court,  Wilkin- 
son county;  W.  F.  Jenkins,  Judge.  ■ 

Action  by  Joel  T.  Dees  against  T.  M. 
Freeman  and  others.  Plaintiff's  petition 
was  dismbtsed  on  demnrrer,  and  be  brings 
error,  lie  versed. 

Tbe  official  report  is  as  follows: 

Petition  to  Wilkinson  superior  court  for 
eaoitable  relief,  by  Dees  against  Lord, 
Hall,  Freeman,  and  Duggan,  allying  as 
follows:  He  attained  his  majority  in  1888, 
and  is  the  only  son  of  Joel  Dees,  who  died 
Intestate  on  the  80th  of  September,  1871. 
leaving  petitioner,  his  mother,  Nancy  Dees, 
and  his  sisters.  Llzile  Dees  and  Mrs.  Fleet- 
wood,  his  h^rs  at  law.  He  then  owned 
and  possessed  alargeestate,  worth  f40.000 
or  other  large  sum,  consisting  in  lauds, 
personalty,  notes,  «: hoses  In  action,  mon- 
ey, etc.  His  widow,  Nancy  Dees,  took  ri>r 
hersdf  and  petitioner  a  homestead  in  450 
acres  of  land  in  WIlklnBon  county.  On 
October  6, 1871,  the  court  of  ordinary  of 
that  county  appointed  defendants  Free- 
man and  Duggan  temporary  admlnistra' 
tors  upon  said  estate,  and  at  the  Decem- 
ber term  of  that  court  they  were  appoint- 
ed and  qualified  as  permanent  administra- 
tors on  said  estate,  and  as  such  took 
possession  of  the  whole  estate  of  their 
intestate,  whose  debts  were  few,  and  not 
exceeding  $5,000.  Yet  the  administrators, 
having  only  to  deal  with  women  who 
were  unused  to  buBiness,  and  petitioner, 
who  was  tben  a  child  of  few  years,  con- 
spired to  convert  a  large  part  or  the  whole 
of  said  estate  tn  theirpersonal  profit;  and 
though  the  personal  property,  money, 
and  clioses  in  action  were  nearly  sufficient 
to  pay  all  the  debts  of  the  intestate,  and 
there  was  no  neceBsitj  to  sell  more  than 
a  small  part  (If  any)  of  tbe  real  estate,  yet 
they  began  systematically  to  mismanage 
said  estate  so  as  to  render  an  excufie  to 
get  an  order  to  sell  the  whole,  eo  that 
they  and  their  confederates  (the  other  de- 
fendants) might  become  the  purchasers 
thereof  at  a  mere  song.  They  failed  and 
refused  to  collect  the  choees  in  action  due 
their  Intestate,  and,  when  collected,  failed 
and  refused  to  pay  the  same  on  the  debts, 
allowed  Judgment  to  be  obtained  against 
them  on  fictitious  claims,  and  especially 
allowed  fictitious  titles  to  be  set  up  to 
certain  of  the  property  of  their  Intestate, 
Including  a  lot  in  Wilkinson  county,  which 
is  well  worth  f 3,000,  and  which  they  al- 
lowed to  be  recovered  through  their  fraud, 
negligence,  and  failure  to  properly  defend 
the  suit,— all  of  which  mlsleasunce  renders 
ttacm  liable  to  petitioner.    This  mlsfea- 
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gance  was  In  pnraaance  of  tbe  conspiracy 
to  brioK'tbe  laods  to  sale;  and  at  tbe 
October  term,  1872,  they  applied  to  the 
ordinary  for  leave  to  sell  all  of  tbe  lands 
of  tb^r  Intestate,  without  settlns  out 
where  eald  lands  were  situate  or  of  what 
they  consisted,  and  at  the  same  term  ob- 
tained an  order  nf  sale.  For  the  above 
reasons  said  order  was  void,  and  no  title 

Eassed  thereunder.  Thereafter  defendants 
lOrd  and  Hall  represented  to  tbe  mother 
and  Bisters  of  petitioner  that,  nnless  they 
sold  their  Interest  In  the  estate  to  some 
person  who  could  cupe  with  the  adminls* 
tratora,  they  would  be  defrauded  out  of 
their  whole  Interest,  Lord  was  a  relative, 
and  he  and  Hall  were  near  nelebbcni 
and  the  chief  advisers,  tbe  peraous  on 
whom  his  mother  and  sisters  chiefly  relied 
to  advise  them  in  all  business  affaire;  and 
tbey,  having  Implicit  confld(>nce  lu  them. 
In  January,  1875,  being  frightened  by  said 
representations,  commissioned  them  to 
obtain  a  purchaser.  In  a  few  days  they 
returhed,  and  rejiorted  they  could  find  no 
one  to  buy  on  accoant  of  the  manner  In 
wblcb  tbe  admin  istrntors  bad  systematic- 
ally confased  matters  of  said  estate  so 
as  to  prevent  purchasers  from  knowing 
Its  affairs  and  condition,  bat  that  they 
would  become  the  purchasers  of  all  tbe 
belrs  at  f5,400,  which  they  admitted  was 
much  less  than  Its  true  value,  but,  owing 
to  tbe  way  tbe  administrators  had  com- 
plicated it,  was  all  they  could  offer.  His 
relatives,  being  much  alarmed  by  their 
representations,  agreed  to  sell  tbem  then 
and  there  all  tbe  claim  In  and  to  all  the  e»- 
tate,  except  the  homestead,  at  said  price. 
At  the  same  time.  January  IS.  1876,  said 
defendants,  In  pursuance  of  said  conspir- 
acy, procured  Nancy  Uees,  who  claimed 
to  be  acting  as  petitioner's  naturalguard- 
lan.  to  make  to  them  a  private  bargain 
and  sale  of  all  his  interest  in  said  estate  of 
hfs  father,  at  tbe  price  of  $1,800.  though 
this  Interest  was  well  worth  $20,000.  Im- 
mediately afterwards  Lord  and  Halt  had 
tbe  administrators  make  a  public  sale 
of  the  estate,  so  as  to  convey  the  legal  ti- 
tle in  tbem;  said  sale  being  fraudulent, 
and  its  sole  purpose  being  to  carry  oat 
■aid  private  sale.  Tbe  property  sold  and 
bid  in  by  I^rd  and  Hall  or  their  agents 
for  tbe  sum  of  f5,200  was  well  worth  f  20,- 
000,  "  and  conslHtcd  of  the  following  lands, 
to-wlt:  Nos.  222,  233,  224.  225,  228,  199,  125 
acres  of  lot  No.  229,  28  acres  of  No.  ^1,  la 
8d  district  of  Wilkinson  eonnty ;  Nos.  251, 
278,  279,  101  acres  of  No.  248,  In  2d  district 
of  said  eonnty;  No.  287,  and  147  acres  of 
No.  294,  In  2d  district  i>f  originally  Wil- 
kinson, now  Laurens,  Co.;  25  acres  No. 
6,  ."ith  dlst. of  Pulaski  Co.:  40  acres  No.(>47, 
of  Istdlst.,  3d  sec.;  40  acres  No.  216.  7th 
dlst.,  2d  sec.;  40  acres  No.  2S4,  26tb  dlst., 
3d  sec. ;  10  acres  No.  153, 11th  dlst.,  1st  sec. ; 
10  acres  No.  251,  3d  dlst.,4tb  sec.,— In  orig- 
inally Cherokee  Co. "  Though  these  lands 
were  so  bid  lu  by  Lord  and  Hall,  and  titles 
were  made  to  tbem,  yet  tbe  same,  or  tbe 
proceeds  thereof,  were  divided  between  all 
of  said  defendants.  The  remainder  of 
said  lands,  consisting  of  about  1,0U0  acres 
and  some  town  lots*  of  the  valoe  ol95,000, 


were  sold  to  other  persons  unknown  for 
aboat  91.000  to  cover  ap  their  traod.  The 
administrators  also  tamed  over  to  Hall 
and  Lord  all  tbe  personalty,  chtises  In  ac- 
tion, money,  etc.,  worth  about  S10,000. 
All  this  was  done  to  so  cover  op  the 
property  that,  when  petitioner  came  of 
age,  he  would  not  be  able  to  discover  tbe 
fraudnlent  dealings  and  obtain  his  rights. 
Shortly  after  said  transaction,  the  admin- 
istrators, representing  that  they  fully  ad- 
ministered said  estate,  procured  letters  of 
dismission  from  tbelr  trnst.  All  of  said 
defendants  had  been  in  tbe  contlnaous  en- 
joyment of  said  property  or  its  proceeds; 
and  they  are  still  In  possession  of  a  large 
part  of  said  lands,  which  are  worth  $3,000 
per  annum  as  rent.  All  said  transactions, 
for  reasons  as  aforesaid,  were  fraudulent 
and  voidable.  Waiving  discovery,  the 
petlt'oner  prays  that  he  may  have  a  ver- 
dict and  decree  setting  aside  all  of  said 
sales,  and  the  titles  thereunder;  that  he 
may  recover  from  defendants  one-fourth 
of  all  the  lands  that  are  still  In  tbelr  pos- 
session, or  have  not  been  sold  to  bona  ffde 
pnrrbasers,  and  the  rents  or  profits  there- 
on from  the  time  defendants  have  had 
them ;  that  he  may  recover  his  Interest  In 
the  pL-oceeds  of  those  sold  off.  wltb  Inter- 
est on  the  sums  received,  and  tbe  profit 
thereon  wblteeujoyed  by  defendants;  that 
defendants  be  required  to  account  for  all 
the  notes,  moneys,  cboses  In  action,  and 
ptirsonal  property  belonging  to  the  estate 
of  Joel  Dees  that  went  or  ongbt  to  have 
gone  Into  their  bands  as  sdmlnlHtrators. 
and  all  moneys,  choses  In  action,  and 
property  said  administrators  tnmed  over 
to  the  other  defendants;  and  that  he 
may  have  verdict,  Judgment,  and  decree 
against  said  defendants  for  all  of  said 
sums,  wltb  Interest  thereon;  and  for  gen- 
eral relief.  Tbe  defendants  demurred  on 
the  following  grounds:  (1)  **No  equity 
in  complalnant*B  bill;"  (2)  "Freeman  and 
Duggan,  as  administrators,  fully  admin- 
istered said  estate,  and  have  been  dis- 
charged from  the  same;"  (3)  "the  com- 
plainant was  represented  by  his  guardian 
at  all  times,  and  he  has  no  cause  of  com- 
plaint then."  They  demurred  also  on  tbe 
grounds  **  that  tbe  land  sought  to  be  re 
covered  Is  not  specialty  described  in  com- 
plainant's bill,"  and  becau8e"part  of  the 
lands  sought  to  be  named  lies  In  counties 
other  than  Wilkinson,  as  shown  by  the 
allegations  In  complainant's  bill,  and 
therefore  the  court  has  no  Jurisdietlon." 
The  demurrer  waa  sustained,  and  the  case 
dismissed,  and  the  plaintiff  esuepted.  He 
"specially  assigns  as  error— First,  that 
the  court  erred  in  not  specifying  on  which 
ground  of  the  demurrer  he  based  the  Judg- 
ment dismissing  said  suit;  second^  in  en- 
tering up  a  judgment  at  all  sustaining 
said  demurrer  and  dismissing  said  suit." 

Hardeman  &  Davis  and  WbitSeld  &  Al- 
len, for  plaintiff  in  error,  J.  H.  Hall,  tor 
defendants  In  error. 

Per  Cobuu.  On  the  facts  alleged  in  the 
petition,  a  cause  of  action  waa  setfortb, 
and  tbeconrt  erred  in  dismissing  the  ease 
on  demurrer.  J  adgment  reversed. 
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Broohb  Datib. 

(Sivpreme  Court  qf  Oeorgia.   July  18, 1891.> 

HOMBSTBi.I>— PROPBHTT  IN  WlFB'S  NaMB— RIOHT8 

OF  Heh  Crsditors. 

1.  Land  paid  for  with  homestead  land  Is 
homestead  property,  though  the  deed  be  taken  In 
the  name  of  the  mfe  when  It  ahiHlld  hara  bera 
taken  in  the  name  of  the  hnsband. 

2.  Possession  by  the  husband  with  the  wife, 
he  being  the  bead  of  the  family,  is  presamptively 
his  possession;  and,  II  the  premises  occupied  be 
homestead  property,  tiie  creditor  of  the  wife  is 
charveabie  with  constmctiye  notice  of  tts  home- 
stead character,  though  the  formal  paper  title  be 
In  the  wife. 

(SylUibiis  by  the  Court.) 

Error  from  superior  coart,  GreeDO  coun- 
ty; Sam'i- Lumpkin,  Judge. 

Claim  by  L.  C.  Brooiiie,  as  trustee  for 
Mb  wile  Bnd  children,  asalnst  C.  A.  Daris, 
to  Bet  aside  cerfain  proi^rty  aB  a  home- 
stead. Judfcmeut  lor  defendaot.  Motion 
for  new  triul  by  ctalmant  denied,  and 
claimant  brin^B  error.  Reversed. 

The  folio wiiiR  in  the  official  report: 

On  February  a6. 1870,  a  homestead  was 
duly  set  apart,  under  the  constitution  ot 
ISGS,  to  L.  Broome,  as  head  of  a  family, 
coDBiBting  of  his  wife  and  three  minor 
children.  The  homestead  consisted  ot 
167  acres  of  land  in  Greene  county.  On 
July  19,  1870,  this  homestead  was  ex- 
changed, with  the  approval  of  the  ordl< 
nary,  under  the  laws  then  in  force,  to  A.B, 
Tappan,  for  a  tract  of  land  in  the  same 
county,  containing;  128.6  acres,  and  the 
deed  from  Tappan  was  made  to  Mrs. 
Broume.  On  February  2,  1882,  she  exe- 
cated  a  m«irtgage  *m  the  last-named  tract 
to  C.  A.  Daris.  Sr.,  to  secure  a  note  given 
by  her  on  February  2, 1882,  to  Davis,  due 
Ui-tober  1, 1S82.  At  the  time  of  tlie  ex- 
change mentioned  Broome  went  into  pos- 
sesslon  of  the  128.6  acres  as  trustee  of 
his  wife  and  minor  children,  and  has  re- 
mained in  poHsesslnn  ever  since.  Mr. 
Broome  la  still  living,  and  some  of  the 
children  are  still  minors.  At  the  time  of 
the  exchangethe  approval  of  the  ordinary 
watt  indorsed  on  the  deed  to  the  167  acres. 
Davis  had  no  actual  notice  of  the  home- 
stead in  the  12S.6  acres,  outside  of  the  fact 
that  both  Broome  und  his  wife  lived  on 
the  place  of  128  acres;  and.  though  the 
approval  of  the  ordinary  allowing  the  ex- 
change was  i'>dorsed  on  the  deed  from 
Bruome  to  Tappan,  Davla  had  no  knowl- 
edge ot  this  fact.  The  mortgage  of  Davis 
\va»  regularly  foreclosed  and  levied  on  the 
12S  acres,  and  the  same  was  claimed  by 
Broome  as  trustee  of  his  wife  and  minor 
children.  The  case  was  submitted  to  the 
presiding  Judge  lor  trial  without  a  Jury 
upon  the  above,  as  an  agreed  statement 
of  facts.  He  held  the  property  subject, 
and  claimant  moved  lor  a  new  trial  on 
tbefirrounds  that  the  verdict  Is  contrary 
to  law  and  evidence,  etc. 

Jfts,  B.  Park,  for  plaintiff  In  error.  W. 
H.  Branch,  for  defendant  in  error. 

Bi.ECKi<BT,C.  J.  Beforethe  translation  of 
our  Brother LuupKiN  to  this  bench,  though 
hla  judicial  accuracy  was  remarkable,  he 
shared  in  the  fallibility  which  is  inherent 
in  all  courts  except  those  of  last  resort. 
In  some  rare  instances  be  committed  er- 


ror, and  the  very  last  of  his  errors  Is  now 
before  us  tor  correction.  The  facta  ot  the 
case  are  correctly  set  forth  In  the  report- 
er's statement. 

1.  It  is  settled  law  that  property  paid 
foi:  in  full  with  other  property  previously 
set  apart.  In  due  and  proper  manner,  un- 
der the  homestead  and  exemption  laws, 
takes  the  place  of  the  latter,  and  Is  Im- 
pressed with  the  homestead  character. 
Mitchell  V.  Prater,  78  Ga.  767,  3  8.  E.  Rep. 
658:  Murray  v.  Sells,  68  Ga.  257;  Cheney 
V.  Kodgers,  f>4  Ga.  168.  59  Ga.  861 ;  Morris 
V.  Tennent,56  Ga.577;  Dod*!  v.  Thompson, 
63  Ga.  393.  This  is  true,  though  the  con- 
veyance of  the  new  property  be'made  to 
the  wife,  (supra,  78  Oa.,  8  S.  E.  Rep.,  and 
63  Ga.;)  or  to  the  husband  and  wife,  (su- 
pra,54Ga. ;)  and  the  homestead  right  can 
be  asserted  against  a  purchaser  with  no- 
tice, (supra,  S3  and  54  G&.)  A  mortgagee 
stands  on  the  same  plane  with  a  pur- 
chaser. Lane  v.  Partee,  41  6a.  202. 

2.  Could  the  creditor  and  mortgagee  ot 
the  wife,  his  rights  having  attached  while 
the  [taper  title  to  the  land  1u  controversy 
was  in  her,  stand  upon  that  title,  and 
claim  protection  as  a  mortgagee  without 
notice,  notwithstanding  the  husbnnd  was 
at  the  sanietlDietn  actual  possession  of 
the  pi-emises?  Possession  of  land  is  no- 
tice to  the  world  ot  whatever  right  or  title 
the  occupant  has.  Cogan  v.  Christie,  48 
Ga.  686;  Sewell  v.  Holland.  61  Ga.  608;  At- 
kins V.  Paul,  67  Ga.  97 ;  Finch  v.  Beal,  68 
Ga.694:  Association  v.  Atlanta. 77  Oa. 496. 
In  this  etate.notwlthstnnding  his  reduced 
Importance  as  a  domestic  factor,  the  hus- 
band is  still  the  head  of  his  family,  and, 
though  his  wife  may  reside  with  him,  she 
does  not  thereby  divest  his  possession  ot 
the  homestead,  and  make  the  possession 
her  own.  Presumptively  he  is  the  owner. 
Primrose  v.  Browning,  69  Ga.  69;  Neal  v. 
Perkerson,  61  Ga.  846;  City  ol  Atlanta  v. 
Word,  78  Ga.  276.  While  for  most  pur- 
poses this  presumption  would  be  rebutted 
by  the  mere  prodnction  of  a  conveyance 
from  a  third  person  to  the  wife,  yet  this 
alone  should  not  excuse  a  stranger,  about 
to  give  her  credit  on  the  faith  of  the  prem- 
ises, from  consulting  the  husband  touch- 
ing his  rights  as  the  actual  occupant.  His 
Dossesslon,  to  be  of  any  force  at  all  as  no- 
tice,  must  be  treated  as  directing  inquiry 
to  be  made  of  himself,  and  not  as  a  sug- 
gestion to  go  to  his  wife  and  deal  with 
ber  upon  what  she  might  say,  fortified  by 
documents  In  her  possession.  So  long  as  a 
man  clings  to  his  home  In  pennon,  he  has 
a  right  to  be  treated  by  strangers  as  the 
head  of  the  family,  and  as  entitled  to  an- 
swer for  it  and  himself  touching  his  right 
to  be  there  and  remain.  If  the  true  title 
to  the  pro[>erty  is  in  him,  though  the  ap- 
parent title  bo  In  his  wife,  he  cannot  t>e 
driven  out  as  the  result  of  contracts  of 
sale  or  murteage  made  by  her  without 
his  consent,  and  with  persons  who  have 
not  consulted  him.  Indeed,  he  would  be 
Incapable  ol  effectually  consenting  to  any 
sale  or  mortgage  of  homestead  property, 
except  with  the  approbation  of  the  proper 
Judicial  officer.   Code,  §§  2026,  5212,  5218. 

The  Judgment  Is  reversed. 

Lumpkin,  J.,  not  presiding. 
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Cbntbal  Batlroad  &.  Banking  Ck>.  v. 
Pickett  et  al. 

(Supreme  Court  of  Oeorffia.  Oct.  19, 1891. ) 

AoTioxs— Election— Vbkub—Lubilitt  or  Car- 
xunta— Smpwar  ow  Litb-Btook. 
L  Where  a  declaratltm  agalnet  a  common 
oarrier  is  susceptible  of  being  construed  eaually 
as  an  action  npon  contract  or  an  action  of  tort 
based  upon  an  alleged  violation  of  a  public  duty 
by  the  carrier,  and  the  same  is  not  demurred  to, 
toe  plaintiff  at  the  trial  may,  at  his  option,  elect 
to  treat  it  aa  either  species  of  action. 

3.  Ttie  superior  court  of  the  coanty  In  which 
d^very  was  made  to  the  common  carrier,  and  In 
which  the  violation  of  the  oarrier*s  duty  com- 
menced, has  Jurisdiction  of  the  action,  although 
the  tort  may  have  been  only  partially  completed 
in  that  county,  and  its  full  completion  took  place 
In  another  connty. 

8.  That  the  name  of  a  partnership  was  in- 
verted in  making  a  written  contract  will  not  de- 
feat an  action  brought  in  tort  against  the  carrlw 
by  the  partnership  in  its  proper  name. 

4.  If  the  live-stock  delivered  to  the  carrier 
oonsisted  of  both  cattle  and  hogs,  it  is  nota  mate- 
rial varianoe  that  they  are  described  in  the  writ- 
ten contraot  aa  one  oar-load  of  cattle,  the  action 
being  treated  as  one  of  tort,  and  not  as  founded 
upon  the  contract. 

6.  There  was  no  error  In  denying  a  nonsuit, 
nor  in  overruling  the  motion  for  a  new  trial. 
{SyUabus  by  Ute  Court.) 

Error  from  superior  rourt,  Fulton  cnan- 
ty;  Marshalt.  J.  Clarke,  Judge. 

Action  by  Pickett  &  Blair  against  tbe 
Central  Ballroad  &  Bnukiug  Company  of 
Georgia.  Judgment  (or  plalntiflB.  De- 
fendnDt  brings  error.  Affirmed. 

Calbonn,  Kinu  A  Spatdtng  and  J.  T. 
Peadleton,  for  plaintm  In  error.  E.  M. 
Mitcbelt,  for  defendants  In  error. 

Lt'MPKiN,  J.  1.  It  doee  not  clearly  ap- 
pear from  the  declaration  In  this  case 
whether  the  caoae  of  action  Intended  to 
be  set  forth  therdn  was  founded  npOD  an 
alleged  breaf^h  of  a  contract  between  the 

Klalntiffa  and  defendant,  or  upon  an  al- 
iged  violation  of  a  public  duty  by  the  de- 
fendant as  a  common  carrier.  In  t bid  re- 
apect  the  declaration  la  at  least  ambigu- 
ous, and  is  susceptible  uf  being  construed 
as  aa  action  ol  either  kind.  Undoubtedly 
defraduiit  was  entitled  to  be  distinctly 
Informed  o!  the  nature  of  the  complaint 
made  against  It,  In  order  that  It  might 
have  a  fair  opportunity  to  make  Its  de- 
fense; but  It  neglertod  taking  the  proper 
step  to  secure  tills  Important  right  by 
falling  to  demur  to  the  declaration.  Bad 
It  done  BO.  the  court  below  would  either 
have  dismissed  the  cause  for  duplicity, 
or  required  tbe  plaintiffs  to  so  shape  their 
allegations  as  to  leave  no  doubt  of  the 
manner  In  which  they  sought  to  hold  de- 
fendant liahlp.  No  demurrer  having  been 
made,  and  tbe  declaration  coutalotng 
enough  to  make  It  good  either  as  an  ac- 
tion upon  routvact  or  upon  tort,  it  fol- 
lows, we  think,  that  plalntltfB  were  left 
free  to  treat  it  as  they  deemed  proper. 
They  elected  to  proceed  with  Che  aetion  as 
one  of  tort,  and  our  rulings  in  this  ease 
are  therefore  made  accordingly. 

2.  Under  section  3406  of  the  Code.  rail< 
road  companies  are  liable  to  be  sued  for 
injuries  to  person  or  property  in  any 
county  in  which  tbe  cause  of  action  orig- 
inated.   It  appears  nnmlstakablj  from 


(6a. 

the  evidence  In  this  case  that  the  Injury 
to  plaintiffs*  0tock  began  In  Fultnn  coon* 
ty,  before  the  train  upon  which  tbey  were 
loaded  left  the  city  of  Atlanta;  and  It  Is 
more  than  probable  this  injury  materially 
contributed  to.  11  it  did  not  actually 
cause,  tbe  further  damage  to  the  stock 
which  occurred  during  the  Jonmey.  It 
does  not  appear  in  what  eonaty  or  conn- 
ties  these  farther  Injuries  to  ttaeptock  took 

glace;  but,  as  tbe  perpetration  of  the  tort 
egan  In  Fulton  county,  it  seems  entirely 
consistent  both  with  law  and  common 
Justice  that  the  action  may  be  maintained 
in  that  county,  although  the  tort  may  not 
have  been  fully  completed  before  the  train 
had  passed  its  limits,  nnqnesttonably 

filalntiffa  cansue  lu  Falton  connty  for  any 
□jury  to  their  property  actually  occa- 
sioned therein,  and  this  they  might  do  la 
each  county  through  which  the  train 
passed  for  injuries  jn  such  county  sus- 
tained; but  what  would  be  thesense  or  pro- 
priety of  thus  cutting  up  Into  several  ac- 
tions a  cause  ur  causes  of  complaint  which 
might  as  well  be  included  In  one,  even  If 
plaintlHs  coold  know  and  proTewhatlnJo- 
ry  or  Injuries  their  property  snstaloed  at 
particular  points  alongthejoumey.and  In 
what  connty  or  counties  these  points  were 
IcKated  ?  As  so  doing  would  be  exceedingly 
difficult,  If  not  altogetber  Impossible,  we 
see  no  reason  why  plaintiffs  should  be 
subjected  to  sncta  unnecessary  hardships, 
especially  as  It  could  result  In  no  fair  or 
proper  advantage  to  defendant.  Treat- 
ing the  action  as  one  for  a  tort,  we  may 
safely  say,  under  the  facts  of  this  ease.  It 
originated,  and  was  property  brought.  In 
Fulton  county. 

3.  The  firm  of  Pickett  &  Blair  shipped 
over  defendant's  road  the  stock  that  were 
Injured,  and  made  a  written  contract  with 
defend  ant  concerning  this  shipment.  This 
contract  was  signed,  ** Blair  ft  Pickett.'* 
but  there  Is  no  donbt  that  the  same  firm 
shipped  the  stock  and  made  the  contract. 
It  requires  no  argument  to  show  that  the 
inversion  of  thv  name  and  style  of  the 
firm  is  entirely  immuterlal, especially  when 
It  appeara.as  has  been  shown,  that  the  ac- 
tion proceeded  as  one  for  a  tort. 

4.  For  the  reason  last  stated.  It  la 
equally  clear  that,  although  the  stock  de- 
livered to  the  carrier  consisted  of  both 
cattle  and  hogs,  it  was  Immaterial  that 
they  were  described  In  the  written  con- 
tract above  referred  to  as  one  car-load  of 
cattle. 

6.  No  railroad  company  can  lawfully 
contract  against  llabiilty  for  Injuries 
caused  by  Its  own  negligence,  and  defend- 
ant did  not  attempt  to  do  so  In  this  case. 
That  It  was  negligent  was  proved  beyond 
doubt,  and  the  recovery  by  plaintiffs  was 
both  lawful  and  Just.  Notwithstanding 
the  stipulation  In  the  written  contract 
that the  owner  or  person  In  charge  of 
stock  shall  give  notice  In  writing  of  his 
claim  thereof  to  some  officer  of  said  Cen- 
tral Railroad  or  connections,  or  Its  near- 
fflt  station  agent,  before  said  stock  Is  re- 
moved from  the  place  of  destination  above 
mentioned,  or  from  the  place  of  delivery 
of  the  same,  and  before  such  stock  Is 
mingled  with  other  btock.''the  plaintiffs, 
under  the  tacts  presented,  even  If  they  had 
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Baed  apoD  the  written  contract,  would 
still  be  entitled  to  recover,  becanae  the 
stock  never  reached  Savannah,  the  place 
of  destination  contemplated  by  the  con- 
tract, and  the  defendant  had  actnal 
knowledge  of  the  injury  from  the  very  be- 
Klnning  of  the  Junrney ;  and,  farther,  the 
ear  containing  the  stock  was  side-tracked, 
and  the  animals  taken  therefrom,  In  Ma- 
con, with  defendant's  express  consent, 
thus  rendering  the  notice,  etc.,  mentioned 
In  the  contract  unnecessary.  The  non> 
aolt  was  properly  refused,  and  tbe  motion 
lor  a  new  trial  rightly  denied.  Judgment 
afQrmedt 


Atlanta  &  W.  P.  B.  Co.  Holcohbb. 
(Supreme  Court  of  GmrgUi.  Oct  19, 181IL) 
But  Ajxn  SiooimART  Etidsncb  —  Ccstom  —  Ik- 

STBDCTIOHB. 

1.  Where  the  employe  whose  business  It  waa 
to  place  a  stool  nsed  for  the  purpose  of  assisting 
lady  passeogers  to  eotear  the  train  was  not  pro- 
doced  or  accounted  for,  there  was  no  error  in  re- 
jeotlng  eridence  that  Itwaa  the  custom  and  habit 
of  the  company  to  have  the  stool  in  Ita  proper 

8 lace  up  to  the  timeof  the  starting  of  the  train, 
bere  being  positive  evidenoe  In  behalf  of  the 
plaintiff  that  Itwaa  out  of  place  when  hewas  in- 
jured, and  only  negative  endenoe  to  the  contrary 
in  behalf  of  tike  duendant. 

9.  It  not  appearing  that  the  witness  who 
would  ordloarUy  know  the  fact  in  qoestlon,  and 
who  was  one  of  the  employes  of  the  company  at 
the  time  the  cause  of  action  arose,  waa  inacces- 
sible, or  that  the  defendant  was  ready  to  pro- 
duce him,  there  was  no  error  In  calling  attention 
to  his  absence  or  non-prodactlon  In  chai^ng  the 
jury  as  a  faot  to  be  considered  by  them  in  oon- 
nection  with  the  case. 

8.  There  was  no  error  In  denying  a  new  trial. 
{SyUabut  by  ^  Court.) 

Error  from  superior  court,  Fulton  coun- 
ty; MAR81IAI.L  J.  Claskg,  Judge. 

Action  byS.  L.  iJolcombe  against  the 
Atlanta  &  West  Point  Ballroad  Company 
for  personal  injuries.  Judgment  for  plain- 
tiff.  Defendant  brings  error.  Affirmed. 

Calhoun,  King  &  Spalding  and  J.  T. 
Pendleton,  for  plaintiff  In  error.  S.  N. 
Conaally  ana  Cox  A  iZeed,  for  defendant 
In  error. 

LuHFKiN,  3.  1.  The  main  question  In 
this  case  Is  not  whether  the  railroad  com- 
pany had  a  custom  and  habit  of  keeping 
at  Its  proper  place,  np  to  ttie  time  a  train 
was  ready  to  leave  the  depot,  a  stoot  used 
lor  assisting  lady  passengers  to  euterthe 
train,  but  whether,  on  the  occaeiun  when 
tlie  i^alntiff  below  was  Injared,  the  stool 
caased  the  injury  by  bein^  in  the  wrong 
place.  It  appears  from  the  evidence  that 
the  proper  use  of  such  a  stool  would  re- 
quire Its  being  kept  on  the  gronnd  or  floor 
at  the  foot  of  the  steps  of  the  car  nntll  the 
train  was  about  to  depart;  and  the  fact 
tbat  each  nee  was  generally  made  of  It 
would  be  almost,  if  not  quite.aa  apparent 
from  theolher  circumstances  In  proof  as  if 
defendant'swItnesH  had  been  permitted  to 
swear  Che  company  did  have  such  a  cus- 
tom. Testimony,  therefore,  to  the  effect 
thnt  it  was  the  custom  and  habit  of  de- 
fendant's servants  to  take  up  the  stool 
Jnat  as  the  train  was  ready  to  pull  out  of 
tlie  depot,  and  not  ID  minutes  before, 
wonld,  of  Itself,  be  of  but  little  probative 


valne  upon  the  real  question  at  t^sae  . 
Doubtless  the  Jury  understood,  without 
sueb  testimony,  what  was  usually  the 
company's  halilt  as  to  this  stool ;  and  the 
chief  thing  for  their  determination  was, 
not  the  existence  or  non-existence  of  such 
a  habit,  but  whether  or  not  the  stool  was 
where  It  ought  to  be  when  tbe  plaintiff 
was  hurt.  If  the  servant  of  tbe  company 
whose  duty  it  waa  to  look  after  this  stool 
had  been  sworn  as  a  witness,  and  had  tes- 
tified that  when  the  plaintiff  fell  the  stool 
was  where  It  ahould  be,  we  think  It  wonld 
have  been  proper  to  allow  him  to  strength  ■ 
en  bl9  testimony  by  stating.  If  he  could, 
that  he  knew  the  stool  was  In  its  proi>er 
place  on  this  particular  occasion  because 
It  waa  biB  invariable  habit  and  custom  to 
keep  it  where  it  belonged,  and  not  to  take 
it  up  tilt  the  train  was  about  to  start. 
No  such  witnesB  was  offered,  and  defend- 
ant's witnesses,  who  swore  concerning  the 
location  of  tbe  stool,  did  not  positively 
say  it  was  not  on  the  platform  between 
the  cars.  Their  testimony  was,  at  best, 
only  negative  on  this  point,  while  the  tes- 
timony fur  plaintiff  was  positive  that  tbe 
stoot  was  on  such  platform,  and  that 
he  fell  over  It.  We  think  that,  while 
a  wltuess  may  testify  to  the  existence  of  a 
custom  or  habit  concerning  which  he  has 
personal  knowledge,  and  with  which  he 
bad  personal  connection,  by  way  of 
strengthening  bis  statement  that  this  cus- 
tom or  habit  was  observed  on  a  partiCD- 
lar  occasion.  It  wonld  not  be  proper,  as  a 
general  rule,  to  admit  Independent  testi- 
mony as  to  what  was  or  was  not  the 
habit  of  a  person  or  corporation  with  ref- 
erence to  a  given  subject.  See  Hardeman 
V.  English.  79  Oa.  887.  5  S.  E.  Bep.  7(1,  and 
Mayfield  v.  Railroad  Co.,  (Ga.)  13  S.  E. 
Bep.  459.  These  anthoritles  and  fbe  cases 
therein  cited  not  only  sustain  tbe  above 
view,  but  an  examination  of  them  will 
show  that  a  manifest  distinction  exista 
between  cnatoms  which,  by  reason  of  their 
genersil  operation,  have  the  force  and  effect 
of  law,  and  the  mere  habit  of  one  indlvid- 
nal  or  corporation.  Of  course,  a  custom 
so  well  known  and  recognized  within  the 
sphere  of  Its  operation  as  to  become  a 
part  of  the  law  of  contracts  or  other 
trartiiaetions  made  In  a  particular  locality 
may  be  proved  by  witnesses  familiar  with 
the  existence  of  the  same;  but  the  rule  is 
different  in  reference  to  the  particular  way 
or  manner  In  which  a  single  corporation 
or  person  transacts  a  specific  kind  of  busi- 
ness. With  reference  to  the  latter,  wo 
have  abovi;  stated  to  what  extent  proof 
should  be  allowed. 

2.  In  view  of  the  repeated  rulings  of  this 
court,  we  see  no  reason  why  there  should 
be  any  Impropriety  in  the  court's  railing 
the  attention  of  the  Jury  to  the  absence  or 
non-production  of  a  witness  who  ought 
to  have  special  knowledge  concerning  the 
particular  fact  under  Investigation.  It 
appears  by  an  affidavit  attached  to  the 
motion  tor  a  new  trial  that  the  witness 
who  ought  tohave  known  about  the  loca- 
tion of  this  stool  at  the  time  of  the  Injury 
had  been  subpcenaed  by  both  sides,  and 
was  actually  in  court;  but,  this  fact  not 
being  known  to  tbe  court.  Its  charge  on 
this  subject  was  properly  given.  Tbe  de- 
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fendant  conld  easily,  dniing  the  trial,  bare 
'Inlormed  the  court  of  the  presence  ol  the 
witneHB;  and.  If  this  had  been  done,  the 
charge  complalaed  of  would  doubtleas 
have  been  omitted. 

8.  The  ]ury  found  from  the  testimony 
that  the  stool  was  in  an  Improper  pla«e, 
and  was  the  occasion  ol  the  Injury.  The 
evidence  sustaining  such  flndlne  was  am- 
ple, and  we  will  not,  therefore.  Interfere 
with  the  discretion  of  the  court  below  In 
refusing  a  new  trial.  Judgment  affirmed. 


Grbsham  t.  Equitablib  Life  ft  Aoc. 
■  Ins.  Co. 

0upreme  Court  (ff  Omrgia.   July  13, 189t) 

ACCtDBKT  iKStntANCB— HdtUAL  CohBAT. 

If  both  parties  engage  willliigly  In  a  per- 
sonal reacoaater,  ic  is  a  mutual  combat  or  fight, 
and  deatb  resulting  tberefrom  is  not  inoladea  la 
a  policy  ot  accident  losurance  whiob  excepts 
from  the  risk  death  or  injury  which  may  have 
been  caused  by  fighting.  It  makes  no  difference, 
in  such  case,  whether  the  slayer  was  sane  or  in- 
sane. 

(Syllaias  by  the  Court.) 

Error  from  superior  court,  Fulton  coun- 
ty; Marshall  J.  Clarkk,  .Judge. 

Action  by  Mattle  £.  Gresbam  against 
the  Equitable  Life  &  Accid(>nt  Insurance 
Company  to  recover  on  an  Insurance  pol- 
icy. Nonsuit  granted.  PlalnUtf  brings 
error.  Affirmed. 

J.  D.  Cunningham,  J.  A.  Augtln,  and 
Broylea  &  Sons,  fur  plalntIB  in  error.  Can- 
dler &  Thomaoa,  for  defendant  In  error. 

Bleckley,  C.  J.  The  policy  covered 
bodily  Iniuries  Inflicted  by  external,  vio- 
lent, and  accidental  means,  it  excepted, 
however,  various  clasaes  of  accidental  In- 
juries which  might  be  embraced  in  these 
general  terms,— among  them,  thosecaused 
by  dueling,  fighting,  wrestling,  etc.,  and 
those  happening  in  consequence  of  volun- 
tary exposure  to  unnecessary  danger,  haz- 
ard, or  perilous  adventure,  or  while  un- 

gaged  iUt  or  In  consequence  ot,  any  unlaw- 
il  act,  and  all  injuries,  the  result  uf  de- 
sUcn*  either  on  the  part  of  the  claimant  or 
any  other  person.  It  may  beconceded  that 
the  homicide  was  accidental,  within  the 
meaning  ot  the  policy,  as  such  policies  have 
generally  been  construed  by  the  courts. 
Kipley  v.  Railway  Co., 2  Bigelow,Iu8.  Cae. 
788;  Hutchcraft'a  Ex'rv.  Insurance  Co.,  87 
Ky.  800.  8  8,  W.  Bep.  670;  Phelan  v.  In- 
surance Co.,  38  Mo.  App.  640;  Richards  t. 
Insurance  Co.,  (Cal.,  May,  1N9I,)  28  Pac. 
Rep.  762;  Supreme  Council  v.  Garrigus,  104 
Ind.  133.  3  N.  E.  Rep.  818;  notes  to  Paul 
V.  Insurance  Co.,  8  Anier.  St.  Rep.  768; 
Bliss,  Idh.  §§  396,397  ;  5  Lawson,  Rights, 
Rem.  &  Pr.  §  2140  et  seq. ;  1  Amer.  &  Eng. 
Enc.  Law,  87  et  seq.;  7  Amer.  Law  Rev. 
685;  same  article.  8  Alb.  Law  J.  85.  It 
may  be  conceded  also  thnt,  though  the 
killing  was  manifestly  willful  on  the  part 
of  the  slayer,  it  was  open  to  question 
whether  It  was  the  result  of  design, — that 
is,  of  rational  design, — inasmuch  as  there 
was  some  evidence  tending  to  show  that 
the  slayer  might  have  been  Insane.  It  may 
likewise  be  conceded  that,  had  the  case 
turned  alone  on  the  question  whetbor  at 
the  time  the  insured  waa  shot  be  waa  eiip 
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gaged  In  an  unlawful  act,  there  was  some 
evidence  for  consideration  by  the  Jurj. 
The  evidence  as  a  whole  might  warrant  a 
negative  finding  on  this  point,  according 
to  some  of  the  authorities,  though  nut  so, 
perhaps,  according  to  the  spirit  nf  others. 
Cluff  V.  Insurance  Co.,  13  Allen,  308;  Brad- 
ley V.  Insurance  Co.,  45  N.  T.  422;  Harper 
V.  Insurance  Co.,  19  Mo.  506;  Insurance  Cu. 
V.  Seaver,  19  Wall.  532;  Bloom  v.  Insur- 
ance Co.,  97  Ind.  478.  But,  if  the  view  we 
entertain  of  the  law  Is  correct,  the  matter 
on  which  .after  close  study  there  could  be 
no  two  opinions,  no  reasonable  doabt  1b 
Impartial  and  Intelligent  minds,  is  that 
the  injury  which  resulted  in  death  was 
caused  by  fighting.  Shooting  caused  the 
injury,  and  fighting  caused  the  shooting. 
The  cause  of  the  cause  was  the  real  eauM 
nf  the  event.  Fighting  may  cause  death 
by  causing  a  contemporaneous  act  whicb 
causes  death.  In  sucbcase,  theflratcnosal 
agency  is  not  too  remote,  though  the  event 
be  related  to  It  only  In  the  second  degree 
of  lineal  descent.  It  Is  not  every  fight, 
however.  In  or  from  which  a  mortal  In* 
Jury  might  be  received  by  the  insured, 
which' could  be  regarded  as  the  cause  of 
the  injury  or  of  death  resulting  therefrom. 
A  faultless  and  unwilling  conflict  by  the 
Insured — one  which  he  neither  provoked 
nor  invited,  one  which  he  did  not  accept 
when  formally  or  Informally  tendered,  one 
in  which  he  was  forced  to  engage  for  self- 
defense  aloue,  and  from  whicb  he  with- 
drew, or  endeavored  In  good  faith  to 
withdraw,  when  his  defense  was  accom- 
plished—ought  not  to,  and  would  not,  tw 
treated  as  a  causative  flgbt  on  bta  part, 
within  the  meaning  and  Intent  of  the  poli- 
cy, but  would  be  regarded  as  risbt  and 
proper  resistance  to  aggressive  orotfenslve 
violence.  To  protect  his  life  from  destruc- 
tion or  his  person  from  injury  might  be  m 
much  a  matter  of  duty  to  tbe  insurance 
company  as  of  Interest  to  himself.  Meant 
of  resistance  which  it  would  be  reasonable 
for  blm  to  employ  fur  hia  own  safety,  be 
could  not  be  excused  for  neglecting,  if  m 
efilclent  use  of  them  were  shown  to  be 
within  his  power.  It  wduld  be  no  objec 
tlon  to  their  use  that  they  involved  "  fight* 
lug  back"  in  order  to  repel  tbe  violence  of 
an  assailant.  The  stipulation  agalnstlia- 
bllity  tor  injuries  caused  by  fighting  refers 
to  voluntary  fighting  by  the  Insored.  or 
involuntary  fighting  brought  on  wholly 
or  partially  by  hla  fault  or  temerity,— 
fighting  for  which  he  la  partly  responrihie. 
tither  as  a  volnnteer  or  as  a  rash  speaks 
or  wrong-doer.  It  could  not  be  the  par* 
pose  of  the  stipulation  to  cut  off  the  right 
of  self-defense  by  the  use  of  force.— tbe 
right  to  repel  violence  with  violence  of  Uke 
nature.  The  exercise  ot  this  right  might 
be  mutually  beneficial  to  both  of  tlie  con- 
tracting parties,  and  that  either  of  thm 
had  any  purpose  to  reatrict  a  fair  and  rea- 
sonable exercise  of  it  is  In  the  highest  de- 
gree improbable. 

In  order  to  attribute  tothe  Insured  any- 
thing caused  by  tbe  fight,  be  must  ban 
some  voluntary  agency  in  causing  theflgbt 
itself.  If  he  had  such  agency,  if  by  Im- 
proper speech  or  voluntary  conduct  he 
was  a  material  factor  In  bringing  on  tbe 
fight,  he  was,  as  betwem  blnueU  or  Ui 
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wife  anil  the  Insurance  company,  charge- 
able witb  the  conBeqnencefl.  If  the  fight 
was  the  cause  nf  the  mortal  Injury,  and  he 
was  the  canae  nf  the  fight,  whether  In 
whole  or  In  part,  he  was,  to  that  extent, 
the  cause  of  his  own  death.  If  he  begat 
the  fight,  and  the  fight  begat  theefaoot- 
log,  and  the  shooting  begat  the  Injury,  he 
bore  an  ancestral  relation  to  the  last  off- 
spring as  well  as  to  the  first.  At  all 
eraitfl.  being  father  to  the  fight,  neither 
be  nor  his  wife,  under  the  terras  of  this 
policy,  conld  profit  by  the  fight  or  by 
what  It  brought  forth.  That,  aecordlng 
to  the  evidence  In  this  case,  there  was  a 
flgbt,  admits  of  no  possible  question. 
There  was  hostile  contact,  physical  collls- 
lon,  an  attempt  by  each  combatant  to 
hurt  the  other ;  blows  were  given  by  one, 
which  took  effect;  strokes  were  made 
by  the  other,  wblch  missed  tbeUr  aim. 
The  origin  of  the  fight  Is  equally  manifest. 
It  was  not  bom  of  the  passion  of  one  of 
the  parties,  but  of  a  conjanetion 'of  the 
passions  of  both.  It  proceeded  from  an 
altercation  In  which  each  party  need  rash 
and  insulting  language;  language  calcu- 
lated toexcite  anger  and  provoke  conflict. 
Both  being  In  the  same  room,  but  some 
distance— say  20  ftet— apart,  the  other 
party  spuke  abusively  of  secret  societies 
and  their  members,  rrterring  to  them  In 
g(>neral  terms;  no  particular  society  or 
member  (so  far  as  appears)  being  men- 
tioned. This  speech  wa»  made  In  the 
hearing  of  the  Insured  and .  several  others, 
hut  was  not  addressed  to  him.  Some  of 
tbe  others,  who  were  nearer  to  the  speak- 
er, remonstrated  with  him  upon  the  Im- 
propriety of  bis  animadversions.  Shortly 
afterwards,  as  thespeaker  was  passlnx  by 
tbe  Insnred  on  his  way  out,  tbelatter,  with- 
out rising  from  his  seat,  said  to  him  mild- 
ly, in  a  tone  of  mortified  resentment:  "I 
beard  all  yun  said  about  secret  soclettoB ; 
that  no  gentleman  would  belong  to  s 
secret  society. "  The  other  answered : 
"Yes^I  said  It;  and,  by  G>*d,  It  is  true. 
Do  yon  want  to  take  It  up?**  Tbe  insured 
replied.  "Well,  It's  a  He,  "or  "a  damned 
«e;"addlng,  "Tee,  I  do.*  Then  followed 
a  blow  from  one  of  them,  probably  the 
former,  and  the  latter  "  tumbled  oR  bis 
seat, "  poaalbly  as  tbe  result  o(  rec^vlng 
the  blow.  They  backed  towards  one  of 
the  entrances  to  the  room,  several  feet, 
and  the  Inanred  was  stricken  by  his  antag- 
onist several  times  with  a  Bmall  walking 
cane,  wbicb  was  broken  over  his  should- 
ers. Tbe  insured  struck  back  with  his 
hands  without  effect,  several  of  his  blows 
missing  their  aim.  Then,  while  the  other 
maintained  bis  position  dose  to  where  tbe 
fight  took  place,  the  Insured  moved  back 
30  or  12  feet  to  the  seat  which  be  had  oc- 
cupied, and  looked  tor  and  inquired  after 
his  hat,  which  had  fallen  or  been  knocked 
from  bis  head.  The  other  combatant, 
witbout  changing  his  position,  then  drew 
a  pistol,  and  fired  the  fatal  shot.  Before 
anything  above  referred  to  was  said  or 
done,  the  parties  were  aware  of  each  oth- 
er's presence  In  the  room;  they  had  spoken 
together  In  u  friendly  way,  each  calling 
the  other  his  first,  or  Christian,  name. 
In  substance,  this  Is  the  whole  story  of 
tbe  quarrel,  the  fight,  and  tbs  homicide, 
T.13i>.B.no.Sl— 48 


as  told  by  the  testimony.  The  first  Insult 
came  from  the  stayer,  attended  with  a 
challenge  to  fight.  Thequestion,  "Do  you 
want  to  take  It  np?**  propounded  In  an- 
ger, does  not,  according  to  the  common 
onderstandlng  of  it  in  Georgia,  Import  a 
proposal  to  debate  or  discuss,  but  a  chal- 
lenge to  the  arbitrament  of  force,  or  a 
trial  of  the  iRHue  by  the  personal  prowess 
of  the  disputants.  It  is  the  end,  not  the 
beginning,  of  argument.  It  Is  no  less 
significant  of  defiance  than  was  the  cere* 
mony  of  throwing  down  the  ^ove  as  a 
preliminary  to  trial  by  battle.  The  Insult 
was  returned  by  the  tnsurvd  by  respond- 
ing In  words  of  fool  opprobrium,— words  so 
irritating  that  gentlemen  rarely  address 
them  to  their  equals,  except  when  they  In- 
tend to  back  them  with  their  courage; 
and,  to  make  the  Intent  dear  In  this  In- 
stance, the  challenge  was  accepted  In  tbe 
superadded phraBe,^TeB,  I  do."  Instantly 
active  hostilities  commenced,  each  party 
having  thus  declared  bis  willingness  to 
champion  his  side  of  the  trivial  and  need- 
less quarrel.  Had  not  both  of  them  acted 
with  hot-headed  rashness  In  passing  in- 
sults, there  would  have  been  no  fight. 
Had  the  insnred  squarely  objected  to  flgbt- 
!ng,  and  tried  to  keep  out  of  it,  there  te  no 
reason  to  suppose  he  would  have  failed  ot 
success.  Instead  of  so  doing,  he  provoked 
his  adversary  by  giving  htm  the  He,  most 
probably  with  a  profane  prefix  to  ithe  of- 
fensive imputation ;  and,lniitead  of  parsti- 
log  a  padflc  policy,  be  accepted  what  he 
most  have  understood-  as  a  challenge  to 
fight.  No  doubt  he  was  under  the  Infla- 
ence  of  strong  passion,  but  this  is  no  ex- 
cuse for  bim  In  the  present  litigation.  The 
fighting  was  in  a  public  place,— that  Is,  a 

Elace  to  which  a  portion  of  the  public  ha- 
Itnally  resorted.   It  was  In  a  room  occa- 

{>led  and  used  as  a  saloon  and  restaurant, 
n  the  city  of  Atlanta.  Tbe  fight,  merely 
as  such,  was  a  Joint  offense,  and  would  be 
classified,  under  our  Code,  as  an  affray. 
Code.  S  4515.  This  is  true,  nutwlthstand- 
Ing  tbeevtdenceindlcateenoneofthc  blows 
dealt  by  tbe  Insured  took  effect,  and  that 
the  first  blow,  as  well  as  all  others  which 
reached  their  object,  came  from  his  antag- 
onist. In  so  far  as 'the  constituents  of  a 
fight  are  concerned,  the  consent  oi  both 
parties  makes  tbe  consequent  violence  of 
either  chargeable  to  both.  "We  think  tbe 
Judge  was  In  error  in  saying  there  must 
be  mutual  blows  to  constitute  a  mutual 
combat.  There  must  be  a  mutual  Intent 
to  fight.  But  we  think,  If  this  exists,  and 
but  one  blow  be  stricken,  that  the  mutual 
combat  exists,  even  though  the  first  blow 
kills  or  disables  one  uf  tbe  parties.**  Tate 
V.  State,  48  6a.  167, 1G8,  (KIcGat,  J.)  To 
the  like  effect  la  a  dictum  by  Chief  Justice 
Pearson,  of  North  Carolbia,  who  says: 
"Is  It  necessary  that  both  parties  should 

give  and  take  blows,  or  is  It  sufficient  that 
oth  parties  sfaonld  voluntarily  put  their 
bodies  In  a  position  to  give  and  take 
blows,  and  with  that  Intent?  To  Illus- 
trate: Suppose  BIppy  had  not  been  killed. 
Opon  an  indictment  for  an  affray,  would 
be  not  have  been  convicted?  Two  men 
go  out  to  fight.  One  is  knocked  down  on 
tbe  *  first  pass,'  and  that  Is  the  end  of  It. 
Are  they  not  both  gnllty  of  an  affray  ?~- 
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that  Is.  'a  flgbt  by  mutual  consent/" 
State  r.  Gladden,  73  N.  C.  155.  We  are  no 
less  certain  that  the  fight  was  a  mutual 
combat,  In  the  legal  sense,  than  if  It  bad 
been  so  found  by  the  verdict  of  a  Jury  un- 
der a  foil  and  proper  charge  from  the  pre- 
sldins  judge;  and  the  palpable  truth  that 
fighting  caused  the  shooting,  and  there- 
fore the  Injury,  needs  confirmation  by  ver- 
dict Just  as  little.  The  evidence  la  all  one 
way;  but  one  rational  inference  is  posai* 
ble.  The  shooting  is  accounted  for  easily 
end  naturally  by  ascrlblDg  It  to  the  tight. 
This  is  the  proper  explanation  of  It, 
whether  it  be  regarded  as  a  part  of  the 
fight  proper  or  as  a  sequel  to  it.  It  was 
certainly  embraced  wIthtQ  the  rea  gesUe  of 
the  combat.  It  took  place  on  tbeeunie 
stage  and  within  the  atmosphere  of  the 
antecedent  performance.  The  homicide 
could  well  be  treated  as  the  culmination 
of  the  final  scene, — the  catastrophe  of  th4 
drama.  At  the  rery  least  it  was  a  bloody 
epilogue,  and  not  an  Independent  after- 

Siece.  Nor  la  it  material  that  it  was  not 
own  on  the  bill,  but  waa  wholly  unex- 
pected by  one  orboth  of  the  actors.  Bare- 
ly, If  ever,  can  the  incidents  or  the  result 
of  a  personal  encounter  be  foreseen.  A 
deadly  weapon  may  make  Its  appearance 
at  the  last  moment,  and  a  homicide  be  the 
mnlt,  although  the  fight  intended  and  be- 

fin  was  one  with  "fist  and  acull^only. 
o  fight  at  all  Is  dangerous.  When  the 
combative  passions  are  aroused  and  get  a 
taste  of  gratification,  what  momentum 
they  win  acquire.and  to  what  extremes  It 
will  carry  them  In  their  lust  for  more,  is 
always  uncertain.  Even  friendly  wrest- 
ling Is  a  door  by  which  anger  and  a  mor- 
tal wound  may  come  in.  Knowing  the 
baiards  attendant  on  phystcaleompetltlon 
and  cunteiition,  this  Insurance  company 
declined  to  assume  the  risk  of  accidental 
Injury  or  death  caused  by  fighting  or 
wrestling.  The  insured  might  fight  If  he 

S leased,  but  he  was  not  allowed  to  In- 
nlge  talB  combative  propensities  at  the 
expense  of  the  company ;  that  kind  of  In- 
dulgence was  to  be  at  his  own  risk.  Not 
that  the  company  might  not  have  borne 
the  rlak  for  him  If  it  bad  chosen  to  do  so. 
In  the  lansuageof  Juclge  Scott.Iq  Harper 
V.  Insurance  Co.,  19  Mo.  609,  supra:  "Un- 
less It  Is  otherwise  stipulated,  the  Insurer 
takes  the  subject  insured,  with  his  flesh 
and  blood  and  paaslona.  The  dangers  to 
which  the  live*  of  men  are  exposed  from 
BUddi>n  ebnllitioas  of  feeling  are  a  lawful 
matter  of  Insurance. "  But  In  the  policy  be- 
fore ua  the  company  had  "otherwise  atlp- 
ulated. "  By  so  doing  It  has  narrowed  the 
range  of  the  policy  over  the  emotions  so 
as  to  shut  out  all  those  of  a  pugnacious 
character.  If  both  combatants  contribut- 
ed to  bring  on  the  fight,  their  relative 
blame  or  guilt  bas  nothing  to  do  with  the 
relation  of  cause  and  effect  between  It  and 
the  homicide.  Nor  is  it  of  any  moment  to 
consider  whether  the  offense  committed  in 
the  end  was  murder  nr  manslaughter. 
With  or  without  malice,  In  the  technical 
sense  of  criminal  law.  the  homicide  waa 
caused  by  the  fight,  as  causation  la  under- 
stood and  regarded  in  thelaw  of  contracts. 
The  fight  occasioned  It,  for  the  fight  pro- 
duced the  sboottngasadirect  and  immedi- 


ate consequence.  Who  eandonbt  ttaattbe 
ahootlng  grew  oat  of  the  fight, — apraog 
from  It  directly  and  immediately?  Bad 
there  been  no  fight,  there  would  have  been 
noabootlng  and  no  killing.  It  wasthefifcht 
that  excited  the  homicidal  ImpnlBe,  gener- 
ated  the  desire  and  the  parpose  to  kUL 
There  was  nothing  else  to  do  It.  Even  II 
the  slayer  was  Insane,  or  subject  to  homi- 
cidal mania,  the  mania  alone  wsh  harm- 
less; it  required  tbe  superadded  excite- 
ment of  the  fight  to  render  it  destructive. 
Had  the  insured  abstained  from  provok- 
ing the  fight  or  accepting  a  challenge,  had 
be  contributed  nothing  towards  bringing 
on  a  useless  combat,  there  la  no  probabu- 
Ity  whatever  that  be  would  have  been 
slain.  And  he  could  no  more  provoke  a 
crazy  man,  or  accept  his  challenge,  at 
theexpenseof  the Insurancecompany, than 
he  could  so  deal  with  a  sane  man  at  tbe 
company's  expense.  Indeed,  it  woold  be 
more  haaardtins  to  engage  In  an  affray 
with  ar  madman  than  with  a  rational  be- 
ing; and  any  reason  for  protecting  the 
company  against  the  consequences  of  the 
less  dangerous  fighting  will  apply  with 
Increased  force  to  the  moru  dangerous. 
Injuries  caused  by  rash  or  needless  fifcht- 
ing  with  any  deacriptiou  of  combatant 
are  excluded  from  the  scope  of  the  policy. 
The  nonsuit  was  pmjwrly  awarded,  and 
we  have  slated  our  reaaona  very  fully  for 
BO  deciding.  Judgment  affirmed. 


Sbllbss'  Ex'b  v.  Bbed  et  ai. 

(Supreme  Coart  of  A-ppecdt  of  Vkrginia.  Nor. 
6,  1891.) 

WnjA—ComntDOTioH— NxTinti  or  Earxn—Ar^ 

PBAIr-JURISDlCnOH. 

1.  Teatator  gave  his  wife  all  hU  gropurlj, 
both  real  and  personal,  "untH"  their  yoanjfest 
child  should  reach  the  atre  of  17  years,  bis  wife 
to  board,  olotbe,  and  educate  all  the  children  un- 
til that  time;  and  further  previdod  that,  "when 
the  younger  child  becomes  17  yean  <tf  age,  I  will 
and  bequeath  to  my  wife  the  ooe-thira  of  my 
estate,  nolh  real  ana  personal ;  the  remainder  to 
my  children  equally."  field,  that  each  fdiild 
took  a  rested  interest,  which,  on  his  death  be- 
fore the  youngest  child  reached  the  age  of  IT, 
passed  to  hts  personal  renresentatfvea. 

fl.  In  a  suit  to  administer  the  estate  of  a 
deceased  remainder-man  under  a  wUl,  leaving 
real  property,  the  object  of  whioh  is  to  subject 
his  interrat  to  a  deed  of  trust  given  thexeon  by 
him,  the  question  being  whether  sooh  reoainder- 
man.  who  died  before  the  time  invvided  ftv  tbe 
payment    his  interest,  took  a  vested  or  ooBtia- 

fent  estate,  the  controversy  concerns  the  title  to 
Bod,  and  the  supreme  court  of  appeals,  under 
Code  Va.  |  8455,  bas  Jeriadiotira,  though  tbe 
amount  secured  1^  the  deed  <A  tntat,  and  aonght 
to  be  collected,  U  lew  than  1800. 

Apiwal  from  drcnlt  court,  Rockingham 
county. 

Bill  by  Jacob  S.  Sclera,  aa  exerator  erf 
Beuben  Sellera,  tor  the  adminlstmtlon  *4 

the  eritate  of  Patrick  U.  Reed,  deceased,  a 
beneficiary  nndertht*  will  of  Gideon  B.  Reed, 
deceased.  The  will  provided:  "I  will  and 
bequeath  to  my  wife,  Mildred  Reed,  all  my 
property,  both  real  and  personal,  antU  the 
yonngeutot  our  children  shall  arrive  at 
the  age  of  17  years,  she  to  board,  clotbe. 
and  educate  all  of  our  children  ontll  that 
time.  *  *  '*  When  tbe  yonnger  child 
becomes  17  rears  of  age,  I  will  ind  li» 
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qtieath  to  my  wife.  Mildred  Peed,  the  one- 
tbird  of  my  estate,  butli  real  and  peraon- 
al;  the  remainder  tomycblldren  equally." 
Patrick  H.  Reed,  one  uf  the  adult  children, 
gttve  a  deed  uf  trust  on  hia  Interest,  and 
died  before  the  yoaoKeet  cliild  reached  the 
age  of  17  years,  and  the  qaestion  arose 
whether  he  took  a  Tested  interest  under 
the  will,  which  went  to  bis  personal  reprt^ 
sentatlve.  or  a  contingent  intereet,  which 
lapsed  at  bis  death.  The  court  held  that 
he  took  a  contingent  interest,  and  so  de- 
creed. Jacob  S.Sellers,  trustee Intbe  deed 
of  truBt.  and  executor  of  the  beneficiary 
therein,  appeals.  Beversed. 

5|pe  A  Harrttf,  lor  appellant.  John  E. 
Rona'aiaHStrayer  A  Liggett,  tor  appellees. 

Lewis,  P.  Whether  a  legacy  whlcb  Is 
directed  to  be  paid  at  a  future  time  Is 
TCHted  or  contingentdependsun  the  mean- 
ing of  the  testator  (to  be  sathered  from 
the  whole  will)  to  unnex  the  time  to  the 

fiayment  or  possesHion  only,  or  to  the  gift 
tself.  In  the  former  caae  the  legacy  vests 
immediately;  In  tbelatter  It  la  contingent. 
The  rules  upon  this  subject  were  fully 
stated  In  Major  t.  Major.  82  Grat.  819,  and 
need  not  be  here  repeated  at  large.  Ac- 
cording to  those  rules,  the  word  "when." 
like  "at»"  -if."  -provided,-  etc..  In  a  test- 
amentary gilt  of  personalty,  is  a  word  of 
condition,  denoting,  unless  qaallfled  by 
the  context,  the  time  when  the  gift  Is  to 
take  effect  In  substance;  so  that.  If  the 
l^atee  ule  before  the  period  specified,  the 
legacy  Is  lapsed.  Hence,  while  a  legacy 
payable  to  the  legatee  at  21,  or  any  other 
age,  is  Tested, — 1.  e.,  debltiiw  in  prspnenti, 
BOlvendum  in  /bforo.— a  legacy  to  one. 
geuerally,  at  21  or  wlien  be  attains  21.  is 
contingent.  Bot  to  the  latter  rule  there 
are  some  exceptions,  one  of  which  Is  that 
If  the  intermediate  interest  le  given  to  the 
legatee,  or  is  directed  to  be  applied  for  his 
benefit,  the  legacy  is  prlwu  facie  vested, 
this  clrcumRtance  being  considered  as  an 
Indication  of  the  testator's  hitontlun  that 
the  l^atee  shall  have  the  principal  at  all 
events.  lRop.I>g.  573;  Hoath  v.  Hoath, 
2  Brown,  Ch.  4;  Fouerean  t.  Fonereeu. 
8  Atk.  646;  HauHon  v.  Qruham,  6  Vm.  289; 
Cropley  v.  Cooper,  19  Wall.  167. 

These  rnles  as  to  legacies,  however, 
which  were  borrowed  from  the  civil  law, 
do  not  altogether  apply  to  devises  of  real- 
ty; and  in  a  case,  like  the  present,  of  a 
mixed  iflft  of  realty  and  personalty,  the 
rules  relating  to  devises  control.  Collier's 
Win,  40  Mo.  287;  Baney  t.  Heath,  2  Pat.  & 
H.  2U7.  In  both  classes  of  cases  the  rule 
la  observed  that  the  law  favors  the  vest- 
ing of  estates,  as  also  the  rule  that  the  In- 
tention of  the  testator  will  prevail  over 
merely  technical  words  or  expressions. 
The  courts,  however,  lean  even  more 
stronsly  In  favor  of  the  vesting  of  devises 
than  of  legacies.  The  former  are  always 
held  to  be  vested,  except  estates  In  the 
devise  of  which  a  condition  precedent  is  so 
clearly  expressed  that  to  treat  them  as 
vested  would  be  to  decide  in  direct  oppo 
Bition  to  the  Intention  of  the  testator. 
Hence  words  of  seeming  cuDdltlon,  as 
"when,"  "upon, "etc.,  are.  If  possible,  held 
to  have  only  the  effect  of  postponing  the 
fight  of  iiosaearion.  And  even  though  the 


devise  be  clearly  conditional,  yet  the  eofr> 
dltion  will  be  construed,  if  possible,  as  a 
condition  subsequent,  so  as  to  confer  an 
immediately  vested  estate,  subject  to  be 
divested  on  the  happening  of  the  contin- 
gency. Hawk,  Wills,  228,  287  ;  2  Minor, 
Inst.  Sfi7.  Boraaton'H  Case,  8  Coke,  19,  Is 
an  Instance  of  the  first  sort.  There  the 
devise  was  to  A.  and  B.  tor  the  term  of 
eight  years,  with  remainder  to  the  testa- 
tor's executors  until  such  time  as  H.  B. 
should  arrive  at  21  years,  and,  when  he 
should  come  of  age,  then  to  him  In  fee. 
H.  B.  died  under  age.  and  It  was  contend- 
ed that  the  remainder  did  not  vest  In  him, 
because  he  did  not  live  to  att^  21  years. 
But  It  was  determined  otherwise;  that 
Is.  that  the  world  "when"  in  the  devise 
applied  only  to  the  time  of  enjoyment,  and 
not  to  the  vesting  of  the  estate.  This, 
and  other  like  cases,  were  followed  by 
Lord  Manspibld  in  Qoodtltle  v.  Whitby, 
1  Burrows,  228.  That  was  a  devise  to 
trustees  to  lay  out  the  rents  and  profits 
of  the  devised  premises  tor  the  mainte- 
nance and  education  of  the  testator's  two 
nephews  during  thdr  minorities,  and  when 
and  as  tbey  should  respectively  attain  the 
age  of  21,  then  to  them  equally.  Lord 
Mansfield,  in  delivering  Judgment,  said 
he  would  lay  down  two  rules,  which  were 
these,  vli.:  (1)  That  wherever  the  whole 
property  Is  devised,  with  a  particular  In- 
terest given  out  of  it.  It  operates,  by  way 
of  exception. outof  the  absolute  property; 
and  (2)  that  where  an  absolute  property 
Is  given,  and  a  particular  Interest  given  In 
the  mean  time,  as  until,  or  when,  the  de- 
visee shall  come  of  age,  then  to  him,  that 
that  does  not  operate  as  a  condition  pre- 
cedent:, bnt  as  a  description  of  the  ttme 
when  the  remainder-man  Is  to  take  In  pos- 
session. Accordingly,  be  held  that  the 
devise  to  the  trustees  was  only  an  excep- 
tion oat  of  the  absolute  property  given  to 
the  nephews,  and  that  they  took  vested 
interests  at  the  testator's  death.  This 
was  so  plain,  be  said,  that  It  would  be  a 
shame  to  cite  cases  upon  it.  In  Doe  r. 
Lea,  8  Term  R.  41.  the  devise  was  to  trus- 
tees, and  wben  M.  L.  should  attain  tbe 
age  of  24,  then  to  him,  etc.  The  devisee 
died  under  24.  and  it  was  contended  In 
that  case,  also,  that  the  word  "  when  "  op- 
erated as  a  condition  precedent.  But  the 
whole  court  were  of  opinion  that  It  did 
not.  liord  Kenyom  remarking  tbat  the 
question  had  been  settled  ever  SnceBorae- 
ton's  Case:  and  tbe  subsequent  cases  to 
the  same  effect  are  very  nnmeroos. 

In  the  light  of  these  principles,  when 
applied  to  the  will  before  us,  tbe  case  Is 
free  from  difficulty.  Here  the  testator 
devises  tbe  whole  property,  real  and  per- 
sonal, to  his  wUe,  charged  with  a  trust 
for  the  benefit  of  all  the  children,  until  tbe 
youngest  cblld  shall  attain  the  age  of  17 
years.  He  then,  In  elleet,  directs  that, 
npon  the  happening  of  tbat  event,  the  ab- 
solute property  shall  go,  one-third  to  the 
wife,  and  the  rest  to  the  children  equally. 
His  purpose  evidently  was  to  provide  a 
home  and  support  for  the  family  until 
such  time  as,  In  his  judgment,  a  division 
of  the  estate  would  be  expedient,  whleh 
time  be  specifies.  There  Is  nothing  in  the 
wlU  to  show  that  he  Intnided  to  give  any- 
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iblDi;  contlnirently.  All  the  ehtldren— cer- 

tainly  In  ruapect  to  the  ulterior  estate- 
are  put  upon  a  footing  of  exact  eqaullty, 
Dor  is  tbere  anything  Indicating  an  Inten- 
tion to  disinherit  the  oftepring  of  any  of 
tbem  in  any  event.  Yet  sacb  would  be 
the  conseqaence  of  sostainlnf;  the  appel- 
teea'  view.  If  anyone  of  the  children  should 
marry  and  die,  lea  vlng  Issne,  befnre  the 
determination  of  the  trost-eetate.  This 
consideration  bad  weight  with  Lord 
Manbfiici.d  In  Goodtltle  v.  Wbltby,  where 
he  said:  "Here,  upon  the  reason  of  the 
thins,  the  infant  la  the  object  of  the  testa- 
tor's boanty,  and  the  teatator  does  not 
mean  to  deprive  him  of  It  In  any  event. 
Now,  suppose  this  object  of  the  teetator's 
bonnty  marries  and  dies  before  his  age  of 
twenty-one,  leaving  children,  could  the 
testator  Intend,  in  such  event,  to  disinher- 
it him  ?  Certainly  he  could  not.  ** 

The  appellees  rely  upon  the  third  sen- 
tence in  the  first  clause  of  the  will,  which 
id  In  tbese  words:  "When  the  younger 
child  becomes  seventeen  years  ftf  axe,  I 
will  and  bequeath  to  my  wife,  Mildred 
Beed,  the  one-third  of  my  estate,  both  real 
and  personal;  tbe  remainder  to  my  chil- 
dren equally."  Particular  stress  Is  laid 
upon  the  first  word,  "when, "in  the  sen- 
tence, as  importing  a  condition  precedent; 
and  the  repetition  of  the  words,  **  I  will 
and  bequeath,"  It  Is  contended,  virtually 
amonnts  to  "  a  new  devise. "  But  the  sen- 
tence most  be  eonstmed  In  connection 
with  what  immediately  precedes  It,  and, 
BO  construing  It,  it  la  merely  descriptive 
of  the  event  apon  tbe  happening  of  which 
the  purtlcnlar(ortrust)  estate  Is  to  deter- 
mine, and  tbe  absolute  estate  Is  to  take 
effect  In  possession.  This  constrnctlon 
Is  In  harmony  no  less  with  what  seems  to 
ua  tbe  apparent  intention  of  the  testator 
than  the  established  mle  of  construction 
In  such  cases.  "Where  a  testator  creates 
a  particular  estate,"  says  Jarman  in 
stating  tbe  rale,  "and  then  goes  on  to  dis- 
pose of  tbe  ulterior  Interest,  expressly  In 
an  event  which  will  determine  the  prior 
estate,  the  words  descriptive  of  such 
event,  occurring  Id  tbe  latter  devise,  will 
be  construed  as  referring  inei-ely  to  the 
period  of  tbe  determluHtlon  of  the  pos- 
session or  enjoyment  under  tbe  prior  gift, 
and  not  as  designed  to  postpone  the  vest- 
ing." 2  Jarm.  Wills.  (6th  Amer.  £d.)  c. 
26.  This  labnt  stating  In  slightly  differ- 
ent language  the  rule  laid  down  hy  Lord 
Mansfixld  Id  Ctoodtltle  t.  Whitby,  and 
which  has  irinee  been  the  universally  ac- 
cepted canon  of  conatroctlon.  The  case 
of  Major  v.  Major,  82  Orat.  819,  wherein 
the  word  "when"  was  construed  as  a 
word  of  condition, la  not  in  point,  because 
that  waa  not  only,  In  effect,  a  gift  of  per- 
sonalty, as  the  will  directed  the  real  es- 
tate to  be  converted  Into  money,  (Cropley 
V.Cooper,  19  Wall.  167.)  but  tbe  context 
showed  that  the  word  was  annexed  to 
the  substance  uf  the  gift,  wblch  rendered 
the  gift  contingent.  We  hold,  therefore, 
that  Patrick  H.  Reed  took  a  vested  Inter- 
est In  the  estate,  real  and  personal,  at  tbe 
testator's  death,  which,  at  his  death, 
passed  to  his  representatives. 

The  only  other  question  In  the  case  Is 
one  of  Jarlsdlctlon,  The  appdlant's  debt 


being  less  than  9500,  the  appellees  contend 
that  the  case  Is  not  within  the  Jurisdiction 
of  this  courE,  But  tblH  position  la  onten- 
Hbie,  becauae  the  question  being  whether 
Patrick  H.  Beed,  tbe  grantor  in  the  deed 
of  trust,  took  an  immediate  vested,  de- 
scendible Interest  under  the  testatorV  will, 
tbe  controTeray  concerns  tbe  tide  to  land, 
which  gives  this  court  Jurisdiction,  ind»- 
penden  tly  of  the  a  mount  of  the  debt  secured 
In  the  deed.  Code,  9  3455;  Pannlllv.  Coles. 
81  Va.  380.  The  decrae  will  tbereton  be 
reversed,  and  ao  order  entered  here  In  con- 
formity with  this  opinion. 


OBBBDOursB  et  Af.    Ubtsb  et  ml, 

(Sifprsme  Oourt  of  A^^^  tf  Fkt/Ma.  Kov. 

FBATTDtTLHITT  CONVBTANCKS  —  BlOHTB  OW  CBXDIT- 
OBS — KkoWLBDGB  OT  FIU.UD. 

A  deed  of  trust,  trivea  to  secore  creditors 
of  the  grantor,  who  act  In  good  taltli,  snd  with- 
out noUce  eltlier  to  them  or  the  traatee  thftt  Uie 
goods  oonreyed  by  the  deed  were  obtaioed  bythe 
grantor  by  fraud,  will  not  be  set  aside  at  the  suit 
of  the  creditors  from  whom  the  goods  were  so 
obtained. 

Appeal  from  hustings  court  of  Stsnnton. 

Bill  by  Meyer,  Belnhardt  &,  Co.  against 
M.  B.  Oberdorfer  and  others  for  an  injunc- 
tion and  the  appointment  of  a  receiver, 
and  to  aet  aside  as  fraudulent  a  deed  of 
trost  s^ven  by  said  Oberdorfer  to  secare 
certain  debts  specified  therein.  Among 
the  goods  covered  by  the  deed  of  trust 
were  some  which  Oberdorfer  had  a  short 
time  before  obtained  from  complainants 
on  credit,  by  false  and  frandulent  repre- 
sentations. A  commiasloner,  to  whom 
tbe  cause  waa  referred,  reported  thattlie 
deed  of  trust  was  valid,  and  tbe  debts 
therein  secured  bona  ttde.  The  coart. 
however,  on  complainants'  exception  to 
the  commissioners'  report,  held  the  deed 
of  trust  Invalid.  Defendants  appeal. 
versed. 

A.  C. Cron/oD.forappellants.  A.C.Bnx- 
ton  and  Geo.  M.  C^fcAran,  for  appelleea. 

Lbwis,  p.  It  Is  clear  from  the  oTldence 
that  the  complainants'  goods  were  ob- 
tained by  fraud,  as  chained  in  the  bill; 
and,  if  this  were  a  contest  between  them 
and  tbe  fraudulent  buyer  alone,  their  right 
to  reclaim  thegoods  would  t>e unquestion- 
able. Bnt,  unfortunately  for  them,  rights 
of  third  piersons  have  intervened,  which 
presents  a  very  different  case ;  for  tbe  doc- 
trine  is  now  established,  both  In  England 
and  Virginia,  tbat  a  enle  of  goods,  al- 
though the  owner  has  been  franduleutly 
Induced  to  make  It,  passes  the  title  to 
the  vendee.  The  contract,  however.  In 
such  a  caae  la  voidable,  at  the  election  of 
the  vendor,  aa  against  the  vendee,  hut 
not  a  subsequent  Aona  Sde  purchaser  for 
value;  that  Is  to  say»  tbe  vendor,  on  dis- 
covery of  the  fraud,  may  disaffirm  tbe  eon- 
tract,  and  reclaim  the  goods,  provided 
they  have  not  passed  Into  tbe  hands  of  a 
boha  fide  purchaser.  Tbe  latter,  buying, 
as  he  does,  without  notice  of  the  fraud,  is 
protected  on  the  principle  that  when  one 
of  two  Innocent  persons  mnst  sul^  by 
the  fraud  of  a  third  the  loss  shall  fall  on 
him  who  has  enabled  such  third  person 
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to  do  the  wrong-  1  Ben}.  Sales,  (6th  Am«r. 
Ed.)  S  648;  Wllliama  t.  Given,  6  Grat.  268; 
Wlekbam  y.  Martin,  18  Urat.  427;  Steam- 
ship Co.  T.  Bnrchhardt,  81  Grat.  664;  Don- 
aldfton  V.  FarwelU  9S  D;  8.  681.  Tbe  case 
uf  Wlckbam  r.  Martin  Is  much  like  the 
preseDt.  There  an  InBOlTent  merchant, 
frandDlentl7  mlBrepreseutiuf^hlBpecDnlary 
condition,  porchaeed  goods,  not  Intend- 
ing  to  pay  for  them,  and  afterwards  con- 
veyed tbem  In  trost  for  the  bennflt  of  cred- 
itors, tbe  tmstee  and  beneficiaries  in  the 
deed  having  no  notice  of  the  fraud.  This 
coort  decided  that  the  trustee,  as  an  Inno- 
cent pnrcbaser,  took  an  tndtfeaslhle  title, 
whlcn  entitled  blm  to  recover  the  valne  oC 
tbe  goods  In  an  action  of  trover  against 
the  original  vendom,  who,  after  tbe  date 
of  the  deed,  bad  obtained  possession  of 
the  goods.  This  principle  Is  decisive  here, 
for  there  la  no  proof,  nor  is  it  even 
chariced,  that  tbe  trustee  or  l>enf^clartes 
lo  tbe  deed  had  notice  of  the  fraud  by 
which  the  purchase  of  tbe  goods  was  rf- 
lected;  nor  Is  It  proved  that  they  were 
privy  to  or  colluded  with  the  gran- 
tor In  accomplishing  a  fraud,  If  In  fact 
there  was  any  such  design  on  his  part 
when  the  deed  was  executed.  So  that  the 
case  is  not  within  tbe  condemnation  of  the 
statute  of  ^audulent  conveyances,  which 
enacts  expressly  that  nothing  therein  shall 
alfeet  the  title  of  a  purchaser  for  valuable 
considTratlon  unless  Itappearthat  he  had 
notice  of  tbe  fraudulent  Intent  of  bis  Im- 
mediate grantor,  or  of  tbe  fraud  render^ 
Ing  void  the  title  of  such  grantor.  Code, 
f  2458;  2  Minor,  Inst.  602;  Paul  v.  Bangh, 
86  Ta.  966,  9  B.  B.  Rep.  829;  .Tones  Chris- 
tian, 86  Va.  1017. 11  8.  E.  Bep.  984.  It  Is 
true  the  deed  was  drawn  by  Craig,  the 
trustee  therein,  and  after,  as  counsel  of 
the  fcrantor,  he  had  made  an  examination 
Into  his  affairs;  but  nothing,  for  angbt 
tbe  record  shows,  was  disclosed  by  that 
examination  sufflelent  to  charge  blm  with 
notice  of  any  fraudnlent  Intent,  if  any 
stncb  existed.  He  soon  discovered,  as  he 
testifies,  that  the  grantor  was,  and  for 
some  time  had  ?ieen,  insolvent;  but  that 
circumstance  wa^  In  itself  no  bar  to  a 
valid  assignment,  'vitb  preferences  as  be- 
tween creditors.  Hp  also  knew,  when  he 
drew  tbe  deed,  that  the  remnant  of  tbe 
goods  which  had  siiortly  before  been 
pnrebased  from  the  cou-plafaiants  was  em- 
braced In  the  assignment,  and  that  the 
goods  bad  not  been  paU'  for.  But  that 
eircorostance  does  not  v'tiate  the  deed, 
especially  as  be  knew  nutblng  of  the  cir^ 
enmstancea  under  which  the  goods  had 
hven  purchased.  Nor  was  there  anything 
to  Justly  awaken  suspicion,  or  to  put  a 
reasonably  prudent  man  on  further  In- 
Qutry  as  to  tbe  <hona  Sdea  of  the  debts  due 
tbe  grantor's  father  and  brotfaer-ln-law, 
respectively,  and  which  were  put  In  a  pre- 
ferred class.  In  fact,  they  have  since  b«>pn 
reported  by  the  commissionerae  bona  Stle, 
and  tbe  question  has  not  as  yet  been 
passed  on  by  the  lower  court.  Tbe  trus- 
tee, moreover,  teetlfles  that  tht  grantor 
wasawrsetomaklngan  asslgnu'cnt;  that 
be  tried,  but  without  success,  tn  borrow 
money  wltb  which  to  tide  over  bis  embar- 
rassment; and  that  heconsenteo  to  make 
aa  assigaiMot  only  after  his  real  sltua- 
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tion  had  been  fully  explained  to  him.  He 
says  further  that,  tbe  season  being  late, 
cold,  and  wet,  he  (tbe  grantor)  was  dis- 
appointed in  making  sales  sufficient  to 
meet  bis  obligations,  which  were  then 
about  to  fall  due,  for  goods  purebased  the 
previous  year,  and  that  be  advised  him 
that,  unless  an  assignment  was  made,  his 
friends  who  had  loaned  blm  moaey  would 
be  "left  out  In  tbe  cold,"  and  that  be 
ought  to  protect  them  In  preference  to 
other  creditors.  Pursuant  to  this  advice, 
be  says,  the  assignment  was  made.  In 
short,  we  are  of  opinion  that  the  alleged 
Invalidity  of  the  deed  is  not  established  by 
the  evidence,  and  that,  to  this  extent,  tbe 
deeree  must  be  reversed. 


CBitTau«  Bailboad  ft  Bahewg  Co.  t. 

COBTIS. 

CuBTis  T.  Cbntbax.  Railboav  Jb  Bank- 

INO  Co. 

(jSuprenw  Cmat  qf  Oeorgia.  July  8, 1891.) 

FnJHO  Bsisr  or  Hvmsxas  —  OoNTtNDASOB  — 
NawLT-Duoovsasn  BvunNOs— IsraaT  at  Rul. 

BOAD  CmMSIMS. 

1*  TTie  oonrt  bas  pcwer  to  pan  an  order  dur- 
ing term  allowing  until  the  hoarUgof  tbe  motion 
to  file  the  brief  (d  evidenoe;  and  u  the  hearing 
by  sabaequant  order  be  regularly  continued  from 
one  time  in  vacation  to  another,  the  case  having 
in  term  been  set  down'  for  hearing  in  vacation, 
the  Judge  may  approve  and  allow  the  brief  ox 
evidence  to  be  filed  at  or  before  the  hearing, 
though  be  may  not  be  ahsolatelv  bound  to  do  so. 
But  muvre,  wbera  tbe  act  of  18S9  is  aj^lioabla 
and  tnalBted  upon,  must  not  all  briefs  of  evidence 
be  filed  wltbbi  80  daya  aftw  the  trialt 

5.  Tliere  was  no  abuse  of  discretion  In  deny- 
ing a  continoanoe  on  aooonnt  of  the  discovery  of 
evidence  pending  the  trial,  It  not  appearing  then 
or  afterwards,  otherwise  than  bj  hearsay,  that 
the  newly-discovered  witness  could  w  woold 
testify  to  any  material  faot  whatever,  tiie  part? 
or  hts  counsel  not  having  bad  asy  pencoial  oom- 
municatiou  with  hijn. 

8.  It  is  discretionary  with  the  oourt  to  reopen 
a  case  for  the  re-ezaminatlon  of  a  witness. 

4.  It  Is  n^ligenoe  per  se  f<w  a  railroad  com* 
pany,  Invtolatlco)  of  aralid  municipal  ordinance, 
to  obstruot  with  standing  ci>x%  or  looomotlvea  a 
pabllo  street  or  space  in  actual  daily  use  by  tbe 
public;  and  that  the  monlcipallty  may  have  ac- 
quiesced passively  tn  violations  of  the  ordl- 
nance  wiU  not  excuse  such  negligence. 

6.  Tbe  varlons  rulings  complained  of  in  other 
gnranda  of  the  motitm  are  not  cause  for  a  new 
Mai. 

{SyUdtma  by  the  Court ) 

Cross-errors  from  snperlor  court,  Hous- 
ton county ;  A.  L.  MitXBR,  Judge. 

C.  M.  Curtis  sued  the  Central  Railroad  & 
Banking  Company  of  Georgia  for  damages 
tor  personal  Injuries.  Judgment  for  plain- 
tltr.  Both  parties  excepted,  and  brought 
error.  AfiQrmed. 
Tne  following  Is  the  oflScial  report- 
Curtis  brought  his  action  for  damages 
for  perBonalinJnries  against  the  railroad 
coinpuny,  alleging,  in  brief:  He  was 
traveling  along  apnbllc  street  in  the  town 
of  Ft.  Yall^.  driving  a  horse  bitched  to 
bis  buggy  or  cart  and  leading  anothw 
borae,  and  aeheueared  the  public  cross- 
ing where  the  railway  crossed  the  street. 
It  betug  the  principal  crossing  In  the  town 
and  In  tbe  business  part  thereof,  a  train 
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of  cars  was  etending  completely  obetract' 
Ing  the  croBHtng,  whlcfa  compelled  him  to 
Btop  and  wait;  that  while  ro  waiting  the 
train  was  divided,  the  engine  morlng 
from  the  train,  leaving  a  car  towardn  the 
left  of  the  street,  near  to  and  Juet  missing 
theuaaal  wajiron  route,  and  extending  into 
the  street,  the  engine  moving  Inst  to  the 
rlf^ht  of  the  wagon-way,  but  stopping  In 
the  street,  leaving  only  a  narrow  way  for 
vehlcIeB  to  pass  throngb,  and  obBtroctlng 
much  of  the  street.  In  violation  of  the 
town  ordlnancee,  which  made  it  unlawful 
for  any  train,  engine,  or  cara  to  obstruct 
any  Ntreet  fur  longer  than  five  minutes; 
that  this  obstruction  waa  maintalaed  fur 
more  than  ten  mtnutee,  which  petitioner 
knew :  that  seeing  this  way  open,  and  not 
knowing  when  the  locomotive  or  car 
would  be  moved,  and  having  waited,  and 
knowing  from  the  nature  of  his  horses, 
which  were  of  ordinary  gentleness,  that 
he  could  safely  pass  between  the  car  and 
the  locomotive,  he  began  to  drive  along 
the  highway  across  the  crossing,  and  when 
he  had  reached  the  track,  and  was  be- 
tween the  car  and  the  locomotive,  the 
employes  of  defendant,  without  using  all 
ordinary  and  reasonable  care  and  dili- 
gence, suddenly,  and  without  warning,  let 
off  steam  from  the  locnmotlve,  (which 
was  standing  with  the  pilot  towards  the 
opeDlog.)  and  It  began  puffing,  which,  to- 
gether with  the  close  proximity  of  the  lo- 
comotive and  car,  frightened  his  horses, 
causing  one  or  both  of  them  to  rear  and 
plunge,  and  the  led  horse  became  en- 
tangled in  the  vehicle,  and  from  the  fright 
and  unraanageableness  of  bis  horses,  from 
which  he  was  then  and  there  thrown  and 
Injured, etc.  No  plea  of  defendant  appears 
tn  the  record.  The  Jury  found  for  the 
plaintiff,  and  during  the  term  at  which 
the  verdict  was  rendered  defendant  moved 
for  a  new  trial  on  various  ifroands.  The 
Judge  presiding  passed    an  order  that 

Slalntin  or  bis  counsel  show  cause,  during 
ie  term  or  as  soon  as  counsel  could  be 
beard,  why  the  motion  should  not  be 
granted,  and  that  defendant  have  until 
the  hearing  to  perfect  and  amend  the  mo- 
tion by  adding  other  grounds  If  It  desired, 
and  that  defendant  have  until  the  hearing 
to  make  out  and  perfect  brief  of  evidence 
in  the  case.  Afterwards,  daring  the  same 
term,  the  defendant  applied  for  and  ob- 
tained an  order  from  the  judge  then  pre- 
siding (a  different  Judge  from  thejudge  be- 
fore whom  the  case  was  tried)  that.  It  ap- 

£ earing  that  the  motion  could  not  be 
eard  during  the  term,  it  was  ordered 
that  it  be  continued  to  November  16th,  to 
be  then  beard  beforehim  ;  that  plaintiff  or 
bis  counsel  show  cause  before  him  on  that 
date  why  the  new  trial  should  nut  be 
granted,  and  In  the  mean  time  this  order 
to  operate  as  a  anpersede/ts.  On  Novem- 
ber 15th,  at  chambers,  the  hearing  of  the 
cause  was  continued  until  November  22d, 
by  order  of  the  Judge,  and  It  was  ordered 
that  movant  have  nntll  that  time  to  com- 
plete and  perfect  tbe  motion  for  new  trial 
and  brief  of  evidence,  and  to  give  notice  of 
this  ifenrlng  to  counsel  for  defendant.  It 
waa  recited  In  this  order  that  the  brief  of 
ervldence  and  motion  for  new  trial  had 
been  already  prepared  and  pat  In  the 


hands  of  tbe  Judge  who  presided  In  the 
cauHe  for  approval,  and  that  this  contin- 
uance was  made  because  of  Inability  of 
counsel  for  defendant  to  be  present  on 
account  of  engagementa  In  other  conrts. 
The  hearing  was  again  continued  from 
tbe  22d  of  November  nntll  tbe  6th  day  of 
December,  and  in  tbe  order  of  continu- 
ance it  was  ordered  that  the  movant  have 
until  the  &th  day  ot  December  to  perfect 
tbe  motion  and  brief  ut  evidence.  On  the 
6tb  of  December  It  was  again  continaed 
to  the  20th  of  December,  and  It  was  or- 
dered that  the  parties  have  until  that 
time  to  agree  on  or  perfect  the  motion 
and  brief  of  evidence.  On  December  20Ui 
the  bearing  wus  again  continaed  to  tbe 
8d  day  of  January,  1891.  The  britf  of  evi. 
dence  was  agreed  to  by  coanael  on  No- 
vember IB,  1890,  and  waa  approved,  at 
chambers,  December  SO.  189U,  and  ordeml 
filed  In  the  clerk's  office  ae  the  brief  of  6vl> 
dence.  Allof  tbe  above  continuances  were 
made  at  chambers,  except  the  first  men- 
tioned. Tbe  continuances,  except  the  first 
named,  were  by  consent  of  counsel,  coun- 
sel for  Curtis  reserving  tbe  right  to  take 
exceptions  tn  any  defects  In  the  proceed- 
ings. Wtaen  tbe  motion  came  on  to  be 
beard  on  January  8d,  counsel  tor  Curtte 
moved  to  dismiss  It,  on  the  ground  tbat 
tbe  order  continuing  the  cnuse  to  a  bear- 
ing in  vacation  bad  never  been  agreed  to 
by  Curtis  or  blscounsel.nor  had  they  been 
served  In  any  manner  when  that  order 
was  signed,  and  that  said  order  gave  no 
right  or  privilege  to  movant  to  file  a  brM 
of  evidence  during  vacation,  which  brief 
was  never  perfected  or  filed  until  after  the 
adjnnrnment  of  the  court.  The  Judge 
overruled  both  the  motion  to  dlsmiiis  and 
the  motion  for  new  trial.  The  railroad 
company  excepted  to  the  overruling  its 
motion,  and  Curtis,  by  crose-bill,  excepted 
to  tbe  overruling  bis  motion  to  diamlsa. 

In  tbe  motion  for  new  trial,  in  addition 
to  the  usual  grtiundB,that  tbe  verdict  was 
contrary  to  law,  evidence,  etc..  It  was  al> 
leged  tbat  tbe  court  erred  In  refusing  to 
continue  tbe  case,  on  the  motion  of  defend- 
ant's oonusel,  made  after  the  evidence  had 
been  closed  on  both  sides,  and  after  one  ot 
the  counsel  for  plaintiff  had  made  bis  open* 
Ing  argument  to  tbe  Jury.  In  making  the 
motion  counsel  for  defendant  said  that 
he  bad  on  that  morning  discovered  a  wit* 
ness  whose  evidence  would  be.  In  bis  opin- 
ion, material,  and  tbat  he  did  not  know 
ur  hear  of  it  until  that  morning;  tbat  the 
witness'  name  was  Eb  Everett;  and  from 
what  Everett's  uncle  told  cunnael  that 
morning  Everett  would  swear.from  what 
Everett  told  his  nncle.  that  tbe  way  and 
track  were  entirely  open  and  unobstruct- 
ed when  Curtis  attempted  tn  cross;  tbat 
when  begot  nearly  across,  bis  horse  hesi- 
tated for  some  cause,  and  he  struck  bim 
with  bis  whip,  and  the  horse  Jumped,  and 
tbat  Jerked  htm  back,  and  the  other  horse 
commenced  rearing,  and  got  adted,  and 
that  was  tbe  way  It  happened ;  tbat  thta 
wItnesB  was  not  present,  but  eonnsei 
thought  bis  nncle  stated  tbat  he  was  em* 
ployed  by  the  S.  A.  &  M.  B.  R. ;  that  coun- 
sel had  no  knowledge  of  the  existence  of 
this  witness  himself;  that  the  manage- 
ment and  preparation  of  the  case  bad  bean 
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entlrelj  In  tbe.  hands  of  falmself  and  thn 
local  eonneel,  and  he  had  bad  no  commti- 
nlcatlon  wbatuver  from  the  officers  or  em- 
plorea  that  would  lead  them  to  expect  the 
existence  of  this  witness,  the  only  Informa- 
tlon  he  had  about  It  being  what  Ererett's 
UDcle  told  him,  and  he  could  have  the  uncle 
brought  In  and  sworn  It  desired.  The  lo- 
cal counsel  stated  that  he  had  no  knowl- 
edge of  what  Everett  would  swear,  and 
did  not  know  that  be  was  a  witness;  that 
it  was  his  (local  counsel's)  busln'ess  to  look 
up  the  witnessea,  and  prepare  the  case, 
but  Everett  was  not  in  the  town  at  tbe 
time  the  case  was  prepared.  Hehad  gone 
to  Americas,  and  no  one  else  had  had 
charge  of  the  case  but  the  local  counuel. 
After  hearing  these  statements,  and  there 
being  no  dispute  as  to  tbe  facts  stated, 
the  court  refused  to  continue,  and  went 
on  with  tbe  case.  In  connection  with  tbe 
ground  of  tbe  motion  ns  to  the  refusal  to 
continue  the  case,  the  presiding  Judge 
states  that  counsel  stated  that  their  In- 
formant was  in  town,  or  was  near,  that 
morning,  but  made  no  effort  to  produce 
him, though  tbecourthadblm called;  and, 
In  an  affidavit  produced  at  the  bearing  of 
tbe  motion,  couns^  tor  tbe  defendant 
stated  that  after  be  had  moved  for  tbe 
continuance,  and  after  his  informant  bad 
been  called,  be  (counsel)  ran  out  of  the 
court-hoase,  and  made  most  diligent  search 
for  his  Informant,  BO  as  to  produce  him 
in  court,  hut  could  not  And  him.  and  did 
not  ontll  tbe  trial  was  over.  It  was  also 
alleged  that  the  court  erred  In  refusing  to 
allow  defendant  to  reopen  the  case,  after 
both  Bides  had  announced  closed,  and 
counsel  for  plaintiff  had  made  the  opening 
argument,  to  qnestion  one  of  plalntiET'B 
wltneBHes  as  tu  tbe  distance  of  thelncomo- 
tlve  from  the  croBBtng,  stating  that  the 
witness  would  testify  that  the  locomotive 
was  some dlataneefrom  tfaecroBsing;  that 
he  wanted  to  show  that  tbe  engine  was 
not  near  the  track,  but  was  some  5U 
yards  away;  and  that  there  was  no  such 
obRtructlon  as  claimed.  Counsel  also  stat- 
ed that  he,  or  hia  associate  counsel,  he 
thought,  knew  of  this  fact,  and  that  it 
could  have  been  proved  by  this  witness 
when  this  wltnesB  was  on  the  stand,  but  bis 
associate  bad  neglected  to  call  bis  atten- 
tion to  It,  and  bu  bad  omitted  to  ask  tbe 
qneation,  If  he  bad  known  It.  In  connec- 
tion with  this  ground, It  Isstated  that  this 
witness  was  subpcenaed  and  put  upon  the 
stand  by  defendant,  and  examined  as  to 
what  be  knew  in  the  mntter,  and  as  to 
what  be  saw  in  ctmnectinn  with  It,  und 
that  a  night  bad  intervened  between  the 
time  tbe  case  was  announced  dosed  and 
the  time  when  counsel  asked  to  reopen  the 
case  and  examine  this  witness. 

It  was  also  alleged  that  the  conrt  erred 
in  refusing  to  charge,  as  requested  by  de- 
fimdant:  "If  the  defendant  left  enough  of 
the  street  open  and  nnobstructed  to  give 
plaintiff  a  safe  crassing,  and  In  attempting 
to  cross  was  Injured  by  no  act  or  fault  of 
defendant,  he  Is  not  entitled  to  recover." 
"If  the  corporation  permitted  the  defend- 
ant to  occupy  all  of  the  street,  except  the 
road  that  was  usually  traveled,  n()twlth- 
standlng  tbe  ordlncuicR,  Buch  permtsslun 
operated  as  a  license.*  It  was  also  al- 
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leged  that  the  court  erred  In  charging: 
"The  defendant  denies  Itn  liability,  and 
says  by  Its  plea  It  la  guilty  of  no  act  of 
negligence,  and  this,  under  onr  procedarot 
makes  the  Issue  which  you  are  to  paiw 
on;"  the  error  assigned  being  that  the 
effect  of  this  chaise  was  to  imply  that  any 
act  of  negligence  by  the  defendant  would 
render  it  liable,  without  refert.>nce  to  any 
uegligentconduct  on  tbe  part  of  the  plain- 
tiff. Also  that  the  court  erred  In  charging 
tbe  language  of  section  8083  of  the  Code; 
tbe  error  aselgned  being  that  the  damage 
suffered  by  plaintiff  was  shown  by  the 
evidence  to  be  not  the  result  uf  tbe  run- 
ning'of  tbe  locomotive,  etc.,  of  tbe  com- 
pany, but  of  plaintiff's  own  careless  and 
Imprudent  conduct.  Also  that  tbe  court 
erred  In  charging:  "It  would  bs  negU< 
gence,  as  matter  of  law,  for  tbe  defendant 
to  disregard  a  requirement  of  a  valid 
municipal  ordinance  of  the  town  of  Ft. 
Valley  as  to  obstructing  the  public  cross- 
way  of  that  town.  If  tbe  defendant  was 
negligent  In  tbia  respect,  and  if  such  negli- 
gence was  tbe  cauBe  of  the  plaintiff's  in- 
juries, and  If  the  plaintiff  could  not,  by 
ordinary  care  and  diligence,  have  avoided 
the  consequences  to  himself  caused  by  de- 
fendant's nt^Ugence,  tbe  plaintiff  wonld 
be  entitled  to  recover."  "If  the  Jury  be- 
lieve the  plaintiff's  act  In  attempting  to 
cross  was  the  act  of  a  prudent  man,  and 
plaintiff  endeavored  prudently  to  crosa 
said  crossing,  and  sustained  injuries  while 
crossing,  which  were  the  result  of  defend- 
ant's falling  to  comply  with  a  valid  munic- 
ipal oi*dinaoce  passed  by  the  municipal 
authorities,  and  by  ordinary  care  could 
not  have  avoided  the  consequenceB  of  de- 
fendant's negligence,  then  I  charge  you 
plaintiff  would  be  entitled  to  recover;" 
the  error  asHlgned  being  that  them  was 
no  evidence  that  the  violation  of  any  or- 
dinance of  the  town  was  the  cause  of 
plaintiff's  damnge.  Also  that  the  court 
erred  in  stating  to  the  Jury  In  the  opening 
of  his  charge  the  followlng.as  the  case  up- 
on which  plaintiff  rolled  to  recover:  "The 
plaintiff  sought  to  croBS  thin  road,  the  de- 
fendant's road,  at  Ft.  7alley,  at  tbe 
public  crossing  In  this  county,  and  while 
endeavoring  to  cross,  they  not  having 
compiled  with  the  regulations  made  by 
tbe  town  ol  Ft.  Valley,  for  the  crossing  , 
was  blocked,  be  sustained  certain  Inju- 
ries;" theerror  asBigned  being  that  this 
was  an  incorrect  statement  uf  tbe  case  as 
made  l>y  tbe  declaration.  And  that  the 
court  in  rhe  same  connection  erred  In  stat- 
ing thedefeuHe  as  follows:  "The defendant 
denies  any  liability,  and  says  by  Its  plea  It 
is  not  guilty  of  negligence,  and  tbls,  un- 
der our  proceeding,  makes  the  Issue  which 
yon  are  to  try  and  determine."  It  Ib  al- 
leged In  this  ground  of  tbe  motion  that 
defendant  claimed  that  tbe  ordinance  had 
nothing  to  do  with  plaintiff's  recovery, 
and  that  tbe  street  was  not  so  obstructed 
hut  that  he  could  have  passed  with  safety 
had  he  exercised  ordinary  care;  and  that 
while  he  was  croaalng  he  struck  his  horse, 
which  caused  the  horBe  to  Jump,  and  the 
other  horse,  whlcb  he  was  leading,  to 
plunge,  and  together  they  threw  the  bugiry 
over,  and  knocked  plaintiff  out;  and,  fur- 
ther, that  it  the  crossing,  under  the  clr^ 
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cumstances.  was  daneeroas.  It  was  groea 

Q^ireleBsiieeR  on  plalntiffH  part  to  attempt 
tu  cross,  drlvlDK  one  horse  andleadlo)];  an- 
other; that  thia  was  the  defendant's  re* 
ply,  which  was  before  the  Jury,  and  not 
put  in  by  thecourt.and  the  court  misstat- 
ed the  issues,  and  In  doing  so  misled  the 
Jury,  placing  the  whole  streaa  of  the  case 
on  the  violation  of  the  ordinance,  and  not 
as  to  the  real  Issue  madeby  the  pleadings; 
also,  that  the  court  erred  In  not  stating 
the  defense,  It  not  being  true  that  the  de- 
fense was  put  aolely  upon  the  ground  that 
defendant  was  not  guilty  of  negllgi-nce, 
but  itwaa  pat  also  upon  the  ground  that. 
If  It  were  guilty  ol  negligence,  plalntlH 
might  have  avoided  the  result  oT  that  neg- 
ligence by  the  exercise  ut  ordinary  care 
and  diligence  on  his  part,  which  he  had 
not  done,  and  that  plaintllT's  Injury  was 
the  rraultof  his  ownuHgligence.  Also  that 
the  court  erred  In  charging:  "It  Is  the 
province  of  the  Jury  to  pass  upon  the  ques- 
tion of  negligence,  and  say  whether  defend- 
ant's servantB  or  agents  have  been  negli- 
gent or  not,  and  say  whether  the  defend- 
ant  baa  been  negligent."  It  Is  alleged 
tbat  this  was  error.  In  that  It  did  not  fair- 
ly and  fully  state  the  Issue  on  which  the 
Jury  was  to  pass  la  this  connection.  Also 
that  the  court  erred  in  charging  that  it 
would  be  negligence  as  matter  of  law  lor 
defendant  to  disregard  a  requirement  of  a 
valid  municipal  ordinance  of  the  town  of 
Ft.  Valley  as  to  obstructing  the  public 
crossines  ot  the  town;  and  that  the 
court,  after  thus  charging,  erred  in  nut 

auallfying  the  charge,  to  the  effect  that  If 
efendaut  had  notobstructed  the  whole  of 
the  street  BO  as  to  prevent  a  crossing  at 
tbat  place,  and  the  city  ot  Ft.  Valley  bad, 
by  acqulesceoce.  permitted  the  railroad 
to  occupy  a  part  of  the  street  longer 
than  five  minutes,  notwlthstandlnff  the 
existence  of  that  ordinance,  and  requir- 
ing It  only  to  keep  open  enough  of  the 
street  to  enable  persons  to  cross  at  that 
point,  then  partially  obstructing  the  street 
would  not  be  negligence  as  a  matter 
of  law.  Also  that  the  court  erred  in 
charging:  "It,  In  crossing'  the  track  at  the 
public  crossing,  the  Jury  believe  the  plain- 
tiff's act  In  attempting  to  cross  was  the 
act  of  a  prudent  man,  and  plaintiff  en- 
dearored  prudently  to  cross  said  crossing, 
and  sustained  injuries  while  crossing, 
which  were  the  result  of  derendant'efalllng 
to  comply  with  a  valid  municipal  ordi- 
nance passed  by  the  municipal  authorities, 
and  by  ordinary  care  could  not  have 
avoided  the  consequences  ot  defendant's 
nt^llgence,  then  I  charge  you  plaintiff 
would  be  entitled  to  recover;"  it  being 
alleged  that  this  was  error,  hecaasc  not 
authorijsed  by  any  evidence,  because  con- 
taining an  Intimation  of  an  opinion  as 
to  the  evidence,  because  the  court  took  It 
tor  granted  that  the  defendant  was  guilty 
ol  negligence ;  and  the  charge  was  calcu- 
lated to  mislead  the  Jury,  was  one-sided, 
giving  the  case  to  the  plaintiff,  and  took 
away  from  the  jury  the  right  to  determine 
whether  the  facts  amounted  to  negU- 
gence,.and  whether  It  was  such  negligence 
as  gave  plaiuttfl  the  right  to  recover.  In 
tbe  main  bill  ot  exceptions  it  1b  stated  tbat 
the  brlttt  ol  evidence  was  agreed  on,  ap- 


proved, and  ordered  »t  file  im  tbe  dem's 
office,  and  tbat  plaintiff  lb  error  prayed 
that  the  court  cause tuise  sent  up  as  parts 
of  the  record,  which  were  necessary  to  a 
clear  understanding  of  the  errors  com- 
plained of,  with  other  things  spectfled.  tbe 
whole  ot  the -brief  of  evidence  as  agreed 
upon  and  approved  by  the  court.  Tbe 
Jfldge's  certificate  to  this  bill  of  exceptions 
la  in  the  usual  form,  except  tbat  it  does 
not  state  that  the  bin  of  exceptions  con- 
tains or  specifies  all  of  the  evidence  ma- 
terial to  a  clear  understanding  of  the  er- 
rors complained  of.  In  the  cross-bill  of 
exceptions  Ic  Is  alleged  tbat  the  plaintiff 
In  error  In  the  main  bill  ot  exceptions  bad 
specially  set  out  the  motion  for  new  trial, 
the  different  urdem  ot  the  court  setting 
tbe  motion  and  continuing  tbe  same,  aod 
the  Judgment  of  the  court  overmling  the 
motion,  and  that  plaintiff  In  the  cross-bill 
simply  prayed  reference  thereto.  The  cer- 
tificate of  the  Judge  to  the  cross-bill  nf  ex- 
ceptions was  similar  to  his  certificate  to 
tbe  main  bill. 

A.  .F.  Z^yoD.  for  ptalntllf.  W.C.  Wlaalow 
and  Hardeman  dklfottiugbaa,  for  dofead- 
ant. 

Bleckley,  C.  J.  1.  Under  the  orders 
taken  in  this  case,  (for  the  substance  of 
which  see  tbe  official  report,)  tbe  Judge 
who  heard  the  motion  for  a  new  trial  had 
power  to  approve  tbe  brief  of  erldeoce, 
and  allow  it  to  be  filed  at  or  before  the 
hearing.  He  may  not  have  been  bound 
to  do  so  after  the  lapse  of  so  long  a  time 
since  the  trial,  for  in  such  matters  a  Judge 
may,  in  the  exercise  of  a  sound  diBcretion, 
constrne  the  terms  ot  an  order  strictly 
or  liberally,  adopting  the  one  eonstroc- 
tlon  or  the  other  according  as  tbe  ends  of 
Justice  may  require.  In  tbe  light  of  an  the 
attendant  circumstances.  Independently 
of  tbe  orders  made  In  this  particular  case, 
the  time  ot  filing  the  brief  would  be  gov- 
erned by  the  forty -ninth  rule  of  practice 
In  the  superior  courts,  (Code,  p.  1352,)  which 
reads  thus:  "In  every  application  for  a 
new  trial,  a  brief  ot  the  testimony  In  the 
cause  shall  be  filed  by  the  party  applying 
for  such  new  trial,  under  the  revision  and 
approval  ot  tbe  court.  It,  pending  tbe 
motion,  tbe  presiding  Judge  shall  die,  or  a 
vacancy  otherwise  occur,  then  his  succ^ 
sor  shall  hear  and  determine  the  motion 
from  the  best  evidence  at  his  command." 
It  will  he  observed  that  the  rule  does  not 
expressly  designate  or  fix  any  time,  but 
the  practice  under  It  has  usually  been  to 
file  the  brief  with  the  motion,  or  daring 
the  same  term  ot  the  court,  unless  further 
time  be  granted  by  special  order.  The 
power  to  regulate  the  time  by  such  orders, 
according  to  the  discretion  of  tbe  court, 
has  been  considered  as  unlimited.  Wheth- 
er a  limit  of  80  days  after  the  trial  has  not 
been  imposed  by  the  act  of  November  12, 
1889,  (Acts  1889,  p.  83.)  as  to  all  cas*>e  to 
which  that  act  applies,  need  not  be  dis- 
cussed, for  the  present  Is  one  ot  the  cases 
pending  when  it  was  passed,  and  Is  con- 
sequently not  within  Its  operation.  Very 
probably,  under  that  statute,  as  periert  a 
brief  as  can  be  gotten  ready  within  the  30 
days  must.  In  each  case,  be  approved  and 
filed  before  that  period  has  elapsed,  leav- 
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Ing  the  neceBBJiry  additions  to  be  made 
bjr  aabsequent  amendiDent.  Ooly  In  rare 
Instanced  will  dtUgent  counsd  need  to  In- 
voke the  aid  of  the  amending  power.  Bat 
the  proper  construction  of  the  new  stat- 
ute has  now  no  immediate  relevancy,  and 
Is  not  meant  to  be  dealt  with  rarther 
than  to  Indicate  a  query. 

2, 3.  There  waa  no  abnae  of  discretion 
In  denying  the  motion  for  a  conttnaance, 
nor  in  declining  to  reopen  the  case  for  a 
further  examination  of  one  of  the  defend- 
ant's witnesses  after  the  evidence  had  been 
closed  and  the  opening  argument  made 
by  conosel  for  the  plaintiff.  It  is  need- 
less to  amplify  the  head40t()S  on  these 
topics. 

4.  The  ordinance  of  Ft.  Valley  made  it 
unlawful  to  ubstract  any  public  street  of 
the  town  for  more  than  five  mlnnt(»  by 
any  engine,  car,  or  train  of  cars.  We  can 
perceive  no  reason  why  this  ordinance  was 
not  valid  and  obligatory.  The  riolatlon 
of  it  was  negligence  per  se,  and  the  charge 
of  the  court  on  that  subject  was  correct. 
We  agree  with  the  court  In  thinking  the 
ordinance  had  something  to  do  with  the 
case,  and  that  the  evidence  warranted  its 
consideration  by  the  Jury.  It  was  not  for 
the  railway  company  or  Its  servants  to 
determine  bow  wide  the  street  on  which 
this  dlnaster  occurred  ought  to  be,  or  how 
much  of  it  ought  to  be  left  opeaand  anob- 
Htraeted.  That  was  a  guestlon  for  decis- 
ion by  the  town  council  in  the  enactment 
of  the  ordinance.  The  ordinance,  by  Its 
terms,  applies  to  the  whole  street;  and 
the  street  certainly  includes  all  the  space 
that  was  in  actual,  daily  use  as  a  pnssway 
by  the  public.  Nor  would  mere  passlvu 
acquiescence  of  the  municipality  In  viola- 
tions of  the  ordinance  famish  any  excuse 
for  continuing  to  violate  it,  or  for  the 
n^llgence  Inrolved  In  so  doing  Id  the 
face  of  Nich  an  ordinance,  the  company 
cannot  Justify  Itself  by  showing  that  It 
l^t  room  enough  in  the  street  for  vtililcles 
to  pass,  and  that  It  had  frequently  or  ha- 
bitually occupied  the  street  in  the  same 
way  without  remonstrance  from  thetown 
aathorlties,  and  without  being  prosecuted 
or  otherwise  proceeded  against  lor  tta 
conduct.  Forbearance  to  enforce  a  law 
neither  repeals  it,  nor  confers  a  license  to 
break  It  with  Impunity.  If  the  public 
street  was  unlawfully  obstructed,  and  if 
that  obstruction  was  the  proximate  cause 
oi  the  plalnUtf's  injury,  why  should  he 
not  have  redi-ess?  The  question  of  negli- 
gence on  his  part,  and  uf  his  power  to 
shun  the  injury  by  the  exercise  of  ordina- 
ry care,  was  fairly  submitted  for  deter^ 
minatlon  by  the  Jury. 

5.  Tbere  are  many  grounds  In  the  mo- 
tion fur  a  new  trint.  but  In  view  of  the  ev- 
idence, and  of  the  full  charge  of  the  court, 
a  copy  of  .  which  Is  In  the  record,  we  dis- 
cover no  cauae  for  reversing  the  Judgment. 
The  "air"  of  the  movant's  case  being  out 
of  harmony  with  the  law,  It  would  be  a 
needleaa  consumption  of  time  to  follow 
all  the  variations,  some  of  them  very 
minute,  which  ramify  through  the  motion. 
The  verdict  was  warranted,  and  should 
not  be  set  aside.  Judgment  aflSrued. 

ItUHPKiN,  J.,  not  presiding. 


Weu,  et  aJ.  V.  Flowebs. 
(Supreme  Court     IforO^  Oanaina.  Oct  27, 

isei.) 

QOARIL  UOBTGAeS  ON  CbOP— DlBOBIPnOK— Ap- 
PUOATIOX  0»  PaTHBNTS. 

1.  A  Chattel  mortga^re  on  "all  myeotlre  crop, 
now  growing  or  to  be  grown  the  present  year  oi> 
mj  own  land,"  desonbeb  with  snfflcient  cer- 
tainty the  propertiy  Intended  to  be  mortgaged; 
bat  a  farther  deaoriptloo,  ooveriog  the  oro|^ 
wbloh  the  mortgaeor  night  raise  on  *any  other 
luid.  **  is  too  indemilte,  becanse  it  points  to  ai> 
partloular  land. 

&  A  ehattel  mortgage  on  a  growing  crop  and 
other  proper^,  given  to  secure  a  note  exeoated 
by  the  mortgajgor  and  future  advanoee  to  be  made 
on  the  orop,  empowered  the  mortgagees  to  sell 
the  orop,  and  apply  the  proceeds  In  payment  of 
the  advances  and  toe  note.  J9eld,  that  the  accept- 
ance by  the  mortgaffeei  of  a  second  mortgage, 
covering  property  already  embraced  in  the  fltn 
mwtgBge,  as  security  for  another  debt,  did  not 
nxidiiy  the  prorlBlon  in  the  flnt  mortgage  as  to- 
the  apidloauon  of  payments;  and  a  dlreotloa  by 
the  mortgagor  that  the  mortgagees  apply  the  prO' 
ceeds  of  the  crop  to  the  payment  of  the  debt  se- 
cured by  the  second  nunlgage  was  not  binding 
on  them. 

Appeal  from  superior  court,  Wayne- 
coanty;  Bobbbt  W.  Wisbtok,  Judge. 

This  action  Is  brought  to  recover  the 
personal  property  specified  In  the  com- 
plaint, the  plaintiffs  availing  themselves  of 
the  provisional  remedy  of  claim  and  de> 
livery.  The  plaintiffs  allege  their  title  to 
and  right  to  have  possession  of  the  pro{K 
erty  particularly  speolfled.  The  defendant 
In  Ills  answer  denies  the  material  all^a- 
tlons  of  the  complaint.  Thecourt  submit 
ted  to  the  Jury,  among  others,  this  issne^ 
to  which  they  responded,  "No:"  "(1) 
Are  the  plalntlffH  owners  of  the  property 
in  dispute,  or  any  part  thereof?"  On  the- 
trial  the  plnlntlfts  pat  In  evidence  a  paper 
writing,  whereof  the  following  is  a  copy: 
"Know  all  men  by  th»e  presents, that 
I.  B.  B.  Flowera,  (farmer^)  of  Wayne  coun- 
ty and  state  of  North  Carolina,  fur  and 
In  consideration  of  I  he  sum  of  five  dol- 
lars, to  me  advanced  by  H.  Well  ft  Bros.^ 
(merchants  of  said  county,)  and  in  con- 
sideration of  further  advances  promised 
tu  be  made  by  said  H.  Wellft  Bros,  during 
the  year,  from  time  to  time,  not  to  exceed 
the  sum  of  two  hundred  dollars,  the  bet- 
ter to  enable  me  to  make  a  crop  the  pre»- 
ent  year,  have  bai^ained,  sold,  and  ai^ 
signed,  and  by  these  presents  do  bargslUr 
sell,  and  assign,-  unto  said  H.  WellftBros., 
all  my  entire  crop  now  growing  or  to  be- 
grown  the  present  year,  on  my  own  land, 
or  on  any  other  land  I  may  cultivate  the 
present  year,  of  cotton,  corn,  fodder,  peas, 
rice,  and  other  agricultural  products,  and 
hereby  promise,  covenant,  and  agree  to 
transfer,  set  over,  and  deliver  the  same, 
or  as  much  thereof  as  may  be  necessary 
to  pay  for  said  advances,  on  or  by  the 
15th  day  of  October.  1888.  to  said  H.  Well 
A  Broa.,  to  tie  by  them  sold  for  cash,  and 
the  proceeds  of  such  sale  to  be  applied  to 
the  payment  of  such  advances,  and  any 
balance  remaining  they  are  to  apply  to 
a  note  of  f876,  given  H.  Well  &  Bros., 
January  1,  1885.  And  the  said  B.  B. 
Flowers,  In  consideration  of  the  premises 
above  set  forth,  hpreby  sells  and  conveys 
to  said  H.  Well  &  Bros,  the  followlug  ar- 
ticles of  personal  property,  to*wtt,  one 
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black  mare  male  12  years  old,  one  cow 
and  tvro  belfera,  three  aows  and  three  piss 
and  their  Increaae.  one  wagon,  two  varts, 
one  bn^y  and  harneeB,  and  my  entire 
Interest  in  the  crops  of  ray  tenaDts,  rent- 
ere,  and  croppers  for  the  year  1888,  either 
tor  rent  or  ganno  or  aiippllea  I  may  fnr- 
nish  them,  and  one  cotton-gin  and  prene, 
—•all  of  which  the  party  of  the  first  part 
represents  to  be  his  own  right  and  prop- 
erty, and  that  no  other  person  baa  any 
claim  ontbesame;  with  the  agreement, 
DATertbeless,  thatH  the  said  K.  B.  Flow- 
ers aball  pay  said  H.  Well  ft  Bros,  for  all 
anch  advances  as  they  may  make  said  B. 
B.  Flowers  in  parsuanue  of  this  agree- 
ment, on  or  by  the  Inth  day  of  October, 
1888,  ae  aforesaid,  then  thia  agreement, 
and  every  part  tbereot,  to  be  void ;  and, 
ON  failure  of  the  said  R.  B.  Flowers  tupay 
said  H.  M^eil  &  Bros,  by  the  said  15th  day 
of  October,  they  are  hereby  aathorlBed 
and  empowered  to  take  possession  of  said 
crops  and  personal  property,  and  sell  the 
same,  or  so  much  thereof  as  will  satisfy 
said  debt  and  all  necessary-expenses,  and 
the  balance,  if  any,  apply  to  said  note  of 
987ff.  It  is  further  agreed  and  under- 
fltood  that  If  the  party  of  the  first  part 
should  from  any  cause  fail  to  caltivate 
said  crops,  or  do  any  act,  the  effect  of 
which  would  defeat  the  objects  of  this  con- 
veyance, then  the  party  of  the  second  part 
ehall  not  be  obliged  to  make  any  further 
advances,  and  the  Indebtedness  already 
Incurred  shall  become  due  and  collectible 
at  once.  In  the  manner  hereinbefore  pro- 
Tided.  In  witness  whereof  the  said  R.  B. 
Flowers  hath  hereunto  set  his  band  and 
seal  this  13tb  day  of  February,  1888. 
[BIffned]  R.  B.  Flowers.  [Seal.]  Wit- 
ness:  JohnH.  Powell."  The  defendant 
objected  **tu  so  much  of  the  crop  lienor 
chattel  mortgage  [that  Just  recited]  as  re- 
fers to  the  crops,  on  the  ground  that  no 
enfflclent  description  of  the  crop  1b  given. 
Objection  sustained,  and  the  plaintiffs  ex- 
cept." The  plaintirfs  then  put  in  evidence 
a  note  of  defendant  to  them  for  $876,  dat- 
ed January  1,  1885,  and  due  November  1, 
1885.  They  also  put  In  evidence  the  de- 
fendant's other  note  to  them  fur  9135,  to 
be  due  on  the  15tfa  of  November,  1888, 
which  was  secured  by  a  chattel  mortgage 
executed  on  the  17th  of  Febi-nary,  1888. 
This  mortgage  purported  to  convey  to 
the  plaintiffs  certain  property  therein  de- 
scribed, as  follows:  "One  mouse-colored 
horse  mule  and  one  black  mare  mule,  and 
alt  my  crop  of  cotton,  corn,  fodtler,  peas, 
etc.,  to  be  raised  or  grown  by  me  the  present 
year,  1888;  also  all  the  Interest  I  have  or 
may  have  In  the  crops  of  my  tenants  for 
the  year  1888. "  The  defendant  contended 
that  he  had  paid  for  all  advancements 
made  to  him  in  pursuance  of  the  abnveaet, 
forth  agricultural  Hen,  and  likewise  the* 
debt  secured  by  the  last-mentioned  chattel 
mortgage.  The  plaintiffs  contended,  on 
the  other  band,  that  the  last-mentioned 
note  had  not  been  paid;  that  the  pay- 
ments made  by  thfe  defendant  with  pro- 
ceeds of  cotton  embraced  by  the  agricult- 
ural lien  had  been  applied,  and  properly, 
to  the  payment  of  advancements  made 
under  the  Hen,  and  to  payment  In  part  of 
the  note  therein  mentioned  for  $876.  The 
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defendant  testified  that  he  had  Instmcted 
the  plaintUtsto  apply  the  payments  made 
by  bim  to  the  aischarge  ol  debt  for  ad- 
vancements and  the  note  for  f  1S6  secured 
by  the  chattel  mortgage. 

The  court,  amongotber  things, instract- 
ed  the  Jury  as  follows:  "That  the  Inquiry 
was  whether  the  S136  note  had  been  paid. 
(1)  A  debtor  owing  several  debts  has  a 
right  to  apply  the  payments  to  any  one  of 
them,  bnt  this  right  must  be  exercised 
when  the  money  Is  paid;  otbrarwiae  the 
creditor  has  the  right  to  make  the  applica- 
tion. (3)  If  the  Jnry  beUeve  that  at  the 
time  B.  B.  Flowers  made  these  different 
payments  which  the  plaintiffs  admit  he 
made  be  directed  the  plaintiffs  to  apply 
the  same  to  the  mule  note,  they  onght  to 
have  been  so  applied."  The  plalntlfEs  re- 
quested the  court  to  charge:  '(1)  Thatln 
toe  absence  of  a  spedal  agreement  at  the 
time  of  the  payments  spoken  of  or  there- 
after to  apply  them  differently,  the  law 
would  apply  them  to  the  f876  note.  (2) 
That  there  conld  be  no  agreement  to  ap- 
ply said  payments  differently  nnleea  as- 
sented to  by  the  plalntUtB,  and  there  In  no 
evidence  of  ench  assent.  **  The  first  of  the 
foregoing  Insructlons  was  given  by  bis 
honor,  and  the  second  refused,  and  tbe 
plaintiffs  excepted.  PlalntUfs  excepted: 
"(1)  To  tbe  first  Instrnction  given  by  his 
honor,  npon  the  ground  that  it  was  In- 
consistent with  the  special  InstructJon 
prayed  for  by  tbe  plaintiffs  and  given  by 
his  honor;  and,  forther,  upon  the  grooDd 
that  said  Instrnction,  while  true  as  an  ab- 
stract proposition  of  law,  was  not  appli- 
cable to  the  facts  in  thecase. "  There  was 
a  verdict  tordefendant.  Tbe  plaintiffs  ap- 
pealed to  thlsconrt.  Reversed. 

Allen  dk  Dortcb,  tor  app^ants.  W.  C. 
Maaroe,  for  appellee. 

Ubrriuon.  C.  J.,  (after statfturti^eikete.) 
The  first  exception  most  be  soirtalned. 
The  description  of  the  crops  la  the  asri- 
cultural  Hen  as'^all  my  entire  crop  now 
growing  or  to  be  grown  the  present  year 
on  my  own  land,  designated  with  snffl- 
clent  certainty  the  land  and  also  tbecroiM 
Intended  to  be  conveyed.  They  could  by 
such  description  be  ascertained.  The 
other  words,  "or  on  any  other  land,"  were 
too  indefinite,  because  th^  pointed  to  no 
particular  lands.  The  lands  of  the  maker 
of  the  lien,  at  the  time  heexecuted  It, could 
be  seen  and  known;  those  that  he  might 
cultivate  could  not.  Woodlief  v.  Harris, 
95  N.  C.  211;  Owathney  v.  Ktheridge.  99  N. 
C.  671.  6  S.  E.  Rep.  411;  State  v.  Lokbd. 
100  N.  C.454,6  8.  E.  Rep.  898;  Brown  r. 
Miller,  108  N.  C.  895,  13  S.  E.  Rep.  167: 
Ronntree  v.  Britt,  94  N.  C.  104. 

We  are  also  of  opinion  that  the  court 
should  have  instructed  the  Jury  that  the 
plaintiffs  had  tberlght,  by  virtue  of  provis- 
ions of  the  agricultural  lien,  to  apply  the 
money,  the  proceeds  of  the  cotton  orother 
property  embraced  by  it,  after  paying  the 
debt  for  advancements,  to  the  payment  ol 
thenote  therein  specified.  The  agricultural 
lien  was  not  simply  such.  It  took  on  and 
possessed  the  qualities  of  a  chatty  mort- 
gaire  as  to  the  note,  and  expressly  provid- 
ed that  any  surplus  above  Che  payment 
for  advancements  sbonld  beapplled  to  tbs 
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payment  of  the  note  so  far  am  the  same 
ailgtat  beadeqnate.  Sneh  proTtelonmiKtit 
be  made  In  such  lion.  An  agrlcaltoral  lien 
may  contain  a  morteaKeproTlBlon.  Baw- 
linffs  T.Hiint.M  N.a  370.  The  eabaeqaent 
chattel  mortage  to  secare  the  note  for 
9180  mentioned  did  not  have  the  effect  to 
change  or  modlfythe  provislun  tor  paying 
the  note  above  referred  to.  Tfaongh  this 
mortgage  embraced  the  same  property 
that  the  Hen  embraced,  It  was  made  Bob* 
sequent  and  sabject  to  the  Ueo.  and  ail  the 
proTlaions  therein  contained.  In  theabsoice 
of  any  modifying  prorlsion.  It  did  not, 
in  terras  or  by  Implication,  modify  the 
Hen.  As  to  the  large  note  apeclfled  In  the 
latter,  It  was  a  second  raortgageeubject  to 
the  first.  The  mere  fact  that  the  plain- 
tiffs took  the  second  mortgage  did  not,  In 
legal  pftect,  modify  the  provfelon  for  the 
large  note  In  the  first  one.  There  Is  noth- 
ing In  the  second  mortgage  tliat  shows 
mieh  purptMw;  nor  was  there  any  evidence 
of  agreement,  by  parol  or  otherwise,  to 
modify  the  first  mortgage  provision  In  the 
Hen.  The  conrt  ooght  not,  therefore,  to 
have  told  the  Jury  that  the  defendant  had 
the  right  tu  direct  the  application  of  the 
money  to  the  noteembraced  by-the  second 
mortgage,  and  they  might  find  that  he 

fave  sneh  Instruction  to  the  plalntllb. 
'he  evidence  went  to  prove thatthe  plain- 
tiffs had  the  right  to  apply  the  payment 
made  as  above  stated,  and  tliere  was  no 
evidence  to  the  contrary.  There  Is  there- 
fore error.  The  plalntltTs  are  entitled  to 
a  new  trial.  To  that  end  let  this  opinion 
be  certified  to  the  superior  court.  It  Is 
so  ordered. 


Bbhtoh  t.  ToiiSB. 

(SwowM  Court  cf  NorA  CaroUna.  Oct  87, 
189L> 

EvmSMOB  OV  PATltaNT— QvlBTIOlf  VOB  JUBT. 

In  m  action  against  defendant  for  064  doe 

gUintUTs  intestate,  where  there  was  evidence 
mding  to  show  that  defendant  had  nearly  paid 
the  whole  claim  daring  the  life-time  of  deoeased, 
the  Jury  were  the  Judges  as  to  the  amount  paid, 
and  it  was  emnr  for  the  oottrt  to  instruct  them 
that  they  could  not  find  Hiat  defendant  had  paid 
more  than  DM. 

Appeal  from  superior  court,  Johnston 
county;  Spibb  Wbitakbb,  Judge. 

Action  by  J.  H.  Benton,  administrator, 
against  Toler,  to  recover  money  alleged  to 
be  due  plalntltr's  Intestate.  Verdict  for 
plaintiff.  Defendant  moved  tor  a  new 
trial,  which  was  denied,  and  he  appealed. 
Reversed. 

STATRMBirr  BY  THE  CouBT.  The  plain- 
tiff alleges.  In  substance,  that  the  de- 
fendant ezecnted  to  his  intestate  four 
several  bonds  set  out  in  the  complaint 
amoantlng  In  the  aggregate  to  9254.46, 
with  Interest  from  the  date  mentioned, 
and  that  at  the  death  of  his  Intestate  said 
builds  were  tonnd  amons  his  valuable  pa- 
pers, with  no  payments  or  credits  Indorsed 
on  either  of  them,  and  be  demands  Judg- 
mvnt  for  payment  of  said  debt  and  Inter- 
est. The  defendant  answers,  and  admits 
the  execution  of  the  notes,  but  says  all  ex* 
eept  the  note  for  tS&  has  been  paid ;  and 
the  following  was  the  only  Issue  submlt- 
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ted  to  the  Jury :  What  amount.  It  any, 
has  the  defendant  paid  on  the  notes  set 
ont  In  the  complaint?  The  following  evi- 
dence Is  matolal  to  the  question  on  ap- 
peal: William  Stafford,  a  witness  for  the 
defendant,  testified  that  he  had  a  convex 
satlon  with  plaintiff's  intestate  the  Au- 
gust before  be  died ;  that  he  told  him  to 
tell  Toler  (the  defendant)  to  come  to  see 
him;  that  he  (Toler)  had  about  paid  tor 
his  land,  and  that  he  wanted  to  cancel 
and  give  up  to  Toler  bis  papers;  that  he 
knew  of  Toler's  paying  intestate  one 
bag  of  cotton  that  brought  tf>l.  D.  W. 
Fuller,  a  vritnesa  tor  defendant,  testified 
that,  some  time  before  the  death  of  the 
Intestate,  the  intestate  toldfalm  that  Toler 
had  nearly  paid  for  his  land.  Witness  had 
a  mortgage  on  Toler's  crop  and  personal 
property.  J.  E.  Thornton,  a  witness  tor 
defendant,  testified  that  he  had  a  convert 
satlon  with  the  Intestate  shortly  before 
his  death,  in  wbteh  he  said  Toler  had  near- 
ly paid  blm  for  his  land.  D.  B.  Lanbam, 
a  witness  for  the  defendant,  testified  that 
he  saw  Toler  pay  Intestate  $0  on  Decem- 
ber 34,  1885,  from  the  sale  of  two  bogs. 
John  B.  Parish  testified  that  the  average 
w^bt  of  abale  of  cotton  was  440  pounds, 
and  the  average  price  for  the  years  1886, 
188A,  and  1887  was  9%  cents  per  pound.  N. 
B.  Smith  testified  that  Toler  came  to  him 
since  Benton's  death,  and  swore  to  his 
account  against  Benton,  amouutlng  to 
about  $200.  S.  A.  Smith  testified  that 
Toler,  In  a  conversation  with  him  about 
his  land,  said  he  could  not  settle  with 
Benton  until  be  bad  sworn  to  bis  account; 
that  be  hud  paid  tipwards  of  f 200,  and 
was  sorry  he  had  paid  anything,  as  he 
was  afraid  he  would  lose  It.  The  plaintiff 
lutrodaced  the  notes  mentioned  In  the 
complaints.  They  had  no  credits  on  them. 
T.  A.  Benton,  the  widow  ot  the  Intestate, 
testified,  so  far  as  material  to  the  question 
before  this  court,  that  the  delendant  paid 
one  bale  (rf  cotton  in  1879;  that  he  some* 
times  sold  her  husband  chickens,  for  whicb 
he  was  paid  cash,  as  he  said  the  chickens 
belonged  to  bis  wife;  that  he  brought 
pork  three  times,  but  none  since  the  btq^n- 
nIngotl883;  that  tbe  defendant  brought 
cotton  one  time  only,  and  that  was  In 
1879;  that  In  January,  In  1887,  the  first 
note  had  not  been  paid,  or  she  never  knew 
of  any  payment ;  that  the  pork  went  on 
the  note,  also  the  lard,  some  hams  In  1882 
and  1883,  and  two  cows,  at  f  18  eacb,  or 
98«  for  the  two.  in  1882-88.  "His  honor 
Instructed  the  Jury  that  the  burden  was 
on  the  defendant,  and  having  pleaded  pay- 
ment. It  was  necessary  for  blm  to  prove 
it;  that  in  answering  the  iesne  submitted 
to  them  they  might  say  as  much  as  9M, 
that  Is,  the  99  as  testified  to  by  the  witness 
Lanham,  the  one  bale  of  cotton  at  957  am 
testified  to  by  the  witness  Stafford,  and 
tbe  two  cows  at  918  each,  If  they  were  so 
satisfied  by  the  evidence,  bat  they  could 
not  find  any  greater  payment  than  .  996, 
to  which  the  defendant  excepted."  The 
Jury  responded  to  the  Issue,  "^M."  Tbe 
defendant  moved  for  a  new  trial,  on  tbe 
ground  of  error  In  hiB  honor's  Instruction 
as  above  stated.  The  motion  was  refused, 
and  the  defendant  appealed, 
Poa  A  Poo,  for  appellant. 
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Davk,  J.  The  burden  ot  proof  at  pay- 
ment was  on  the  deftadant,  and  hie  bunor 
taetracted  thejarytbat"  they  conld  not  find 
any  greater  payment  than  $M. "  If  tbate 
waB  any  evidence.  In  the  moat  favora- 
ble view  ot  it  lor  the  defendant,  that  more 
than  $96  had  been  paid,  It  was  a  queation 
for  the  Jury,  and  not  for  tbe  court,  to  say 
how  much  had  been  paid.  It  waa  in  erl- 
dencethat  the  intestate,  the  Angast  before 
be  died,  sent  word  to  the  defendant  to 
come  to  see  him ;  that  he,  the  defendant, 
had  about  paid  for  his  land,  and  he  want- 
ed to  cancel  and  give  up  Toler  bta  papers. 
Fuller  testified  tbat  some  time  before  the 
tnteHtate'B  death,  he  told  him  that  the  de- 
fendant bad  nearly  paid  for  hie  land. 
Thornton  testlded  that  the  intestate, 
abortly  before  bis  death,  said  tbat  Toler 
had  nearly  paid  for  fate  land.  The  witiMsa 
Stafford  testified  to  the  deUrery  of  one 
bale  of  cotton,  and  tbe  widow  of  the  In- 
testate testified  to  tbe  delivery  of  one  bale 
in  1878.  Whether  there  was  only  one  bale 
delivered  was  a  question  for  tbe  Jury. 
The  widow  ot  the  intestate  testified  that 
the  defendant  brought  pork  three  timea, 
and  tbat  tbe  pork  went  on  the  note;  also 
tbe  lard  and  some  hams.  It  was  In  evi- 
dence, without  objection,  that  Toler  said 
Benton,  the  plaintiff,  would  not  settle  on- 
til  he  swore  to  his  account;  that  be  said 
that  his  account  against  the  intestate 
waa  upwards  of  $200,  and  that  he  swore 
to  bis  account.  There  wasevidence,  taklnjr 
it  in  Its  moat  faTorable  aspect  for  tbe  de- 
fendant, tending  to  show  that  more  than 
996  bad  been  paid  by  blm.  and,  though  it 
may  be  difficult  to  sayjust  how  much  was 
paid,  tbat  difficulty  is  for  tbe  Jury,  and  not 
for  the  court.  Tbe  court  cannot  weigh 
tbe  evidence,  and  declare  tbe  reantt  aa  a 
matter  of  law  to  thejary.  State  v. Locke. 
77  N.  C.  481.  It  Is  too  well  settled  to  need 
citation  of  authority  that.  If  there  waa 
any  evidence  of  a  greater  payment  than 
$96.  It  should  be  l^t  to  the  Jury.  Besides 
competent  evidence,  the  declaration  of  the 
deceased  was  before  tbe  Jury  without  ob- 
iectlon,  and,  for  the  purpose  of  deciding 
the  question  before  us,  it  must  be  taken  aa 
competent  and  true.  GIbbs  v.  Lyon,  96  N. 
C.  147.  Tbe  defendant  was  Illiterate,  as  It 
appears  upon  the  face  of  the  record  that 
he  ased  a  marie  In  signing  his  name.  He 
had  executed  to  the  plaintiff's  Intestate 
four  notes,  agt^r^atlng  $254.48,  two  of 
th«m  for  $100  each,  on  tbe  9tb  day  of  Feb- 
ruary, 1878,  for  land,  payable,  respectively, 
January  1,1880  and  1881.  It  is  In  evidence, 
and  not  controverted,  that  the  d^endant 
made  payments  from  time  to  time  in  cot- 
ton, pork,  lard,  ham8,and  eows,fornona 
oS  which  was  credit  Indorsed  oo  the  not»; 
and,  if  the  witnesses  are  to  be  believed, 
the  plalntfrf's  intestate  himself  said,  more 
than  once,  shortly  before  his  deatb,  that 
the  defendant  had  neariypald  for  bis  land. 
tt>r  which  the  bulk  ol  the  debt  was  creat- 
ed. ,If  it  be  said  tbat  tbe  defendant  ought 
to  have  taken  receipts,  may  It  not  be  as 
truly  said  that  the  creditor,  In  whom  it  Is 
to  be  presumed  from  tbe  facts  he  confided, 
ought  to  have  given  credit?  If  It  appear 
that  the  debt  was  nearly  all  paJd,  can  tbe 
debtor  get  credit  for  no  payment,  unleas 
bs  can  show  Jast  how  many  dollars  and 


Es^iCTEa,  yoi»  13.  (X.  a 

eenta  were  paid,  and  when?  Hla  honor 
rtionUl  have  laft  the  question  of  paymoit 
to  the  Jnry  upon  the  whole  evMemee,  with 
proper  instructions,  and  there  waa  error 
In  telUng  them  that  they  coold  And  a  psy- 
meot  ot  $80;  and  no  more.  Brtor. 


McMillan  et  ai.  v.  Pabkkb  et  »1. 

{Supreme  Ow/rt  of  North  CaroUna.   Ocb.  S7, 
ia0L) 

BZXODTIOH  BaUI  or  HOMBBTBAD  —  BKrOMOOIMBT 

or  MaoKAJiio's  Idtmm  —  AxMnnn  <»  Hon- 
snAs. 

1.  A  poFohaMr  st  eaeoatloa  sale  of  land 
which  the  Judgment  debtor  oialms  exempt  •» 
bis  bomatesd  has  the  burden  of  ihowlng  that  ba 
la  within  Const.  N.  a  art.  UL  |  4,  irtOoh  par- 
mtta  the  sale  of  a  homestead  to  wtUfy  s  m»- 
obanlo'a  Hen;  and  where  the  record  of  tbe  acticn 
In  which  the  execotion  was  issued  shows  that 
the  action  was  brought  for  work  and  labor,  and 
tbe  Judgment  Itaeli  costalos  nothing  showing 
that  it  was  obtained  In  prooeedlngs  to  enforce  » 
mecbanio'B  lien,  a  xeoltal  In  the  e«)oatloa,  com- 
manding the  oAcer  to  sell  the  property  owned  br 
tbe  Jadgment  debtw  at  tbe  time  plaintUBs  *flled 
their  lien, "  is  not  sofflolent  to  show  that  the  aal» 
took  place  to  enforce  a  meohanic's  lien. 

a.  A  homestead  may  lawfully  be  ssslgiied  toa 
partner  oat  of  partnership  property;  saia,  iriiaw 
all  tbe  psrtnen  gave  their  aneat  at  the  Ums  of 
tbe  allotment,  a  oreditw  of  tiw  partnership  oaa- 
not  attack  the  validity  of  the  prooeedlngs^  and 
subject  tbe  land  assigned  to  a  Judgment  m  hla 
faror. 

Appeal  from  superior  court,  Harnett 
county;  Edwin  T.  Botkin.  Judge. 

avll  action  by  McMillan  Bros,  agralnat 
Parker  ft  Williams  tor  the  posseasloii  of 
land.  Jndgmentford^endanta.urd  plaln- 
tlfts  appeal.  AffiruMd. 

Statbmknt  by  thk  Court.  The  plain- 
tiffs relied  upon  a  sheriff's  deed  for  tbe 
land  in  dispute,  and  offered  the  record  of  a 
rlvll  action  before  a  Justlct)  of  the  peace 
In  which  the  Judgment  was  obtained, 
wfaleh  waa  afterwards  docketed  In  the  eo- 
perior  court,  and  with  It  tbe  execution  is- 
sued thereon,  levy,  and  sale,  by  virtae  of 
which  the  sheriir  executed  the  deed.  The 
account  declared  upon  before  tbe  Justice  of 
Che  peace  was  as  follows:  "For  labor 
done  In  November,  December,  and  •Janu- 
ary in  the  years  1887  and  1888.  to  the 
amonnt  of  $128.82.  The  def«dant  ap- 
pears In  court  and  confesses  Judgment, 
and  the  court  adfadgee  thatthe  defendant 
pay  to  the  plalntlfl  the  sum  of  $128.82,  and 
the  further  snm  of  all  coats, "  etc.  SlRoed, 
"B.  F.  Smith,  J.  P."  The  plaintiffs  relied 
upon  a  laborer's  lien  to  authorise  the  sale 
of  the  laud  without  allotting  the  home- 
stead. The  lien  filed  was  in  tbe  following 
form: 

■■Tbe  saldMcMlUwi  Bros,  file  this  IIbd 
against  the  said  C.  T.  Williams  and  8.  W. 
Parker,  in  the  office  ot  tbe  clerk  of  the  ao- 
perior  court  of  Harnett  county,  N.  C,  la 
and  for  said  county.  Said  lien  Is  for  work 
and  labor  on  tbe  two  bouses  of  C.  T. 
Williams  and  8.  W.  Parker,  as  pa*  bOl  ot 
partienlarsherewithfilud;  tbe  said  honaea, 
two  In  number,  bnlng  situate  In  the  coun- 
ty of  Harnett  in  tbe  town  ot  Dnnn.lB  aald 
county  of  Harnett;  and  opon  the  said 
two  houses  where  the  said  C.  T.  WllHams 
and  S.  W.  Parker  now  reside,  In  said  town 
ot  Dann,  Harnett  county,  K.  C,  the  aaM 
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McMlllao  BroB.  dalm  tbelr  Men.  Tbia.  the 
«th  day  of  Jane,  1888.  McMu^uh  Bros., 
Oalmanta." 

"BUI  ol  partleolara:  G.  T.  WlUlauia  and 
S.  W.  Parker,  ownera.  to  HcMlUan  Bros., 
■claimautR,  Dr.  Dated  Jany.  9, 1888.  To 
rooflnff,  sntterlttK.  Bpoutine,  etc.,  on  the 
hoase  wbere  said  C.  T.  Williams  and  S. 
W.  Parker  now  Itvejn  the  town  ot  Dunn. 
Hsmett  Co.,  N.  G.»  bal,  due,  f 187.82." 

The  ItemlMd  account  waa  as  loUows : 


uar. 


I>eal& 
UBS. 
Jib.  I. 


Utt. 


.Afril  ML 


080  ft  tin  roof,  plain. .  IM  W 

4B1  ft.  tin  roof.  dark..  St  07 
SOO  sqr.  feet  ctumloe 

ontter   80  00 

<8ft.spou1ix«   8  SO 

Sl  Bd.  tare  for  haods 

up   1  40 

78  ft.  Valley  ttn.   OM 

1,081  ffsetttaraot.....  MOB 

87  feet  dark  roof.. ....  9  M 

S70  sqr.  Setb  ceiBlcS 

jmttar   W  00 

Bfnet  ^pe  nontlng..  7  70 
K,  Bd.  Xh«  baadi  af 

and  mum.   S  80 

Cr. 

9s  baL  ef  Cr.  ot  979.00 
draft,  after  paybig 

8tai«aee*t.   48818 

  40  00 


WOOD 


78  18 
9IB7  83 

T.  H.  Sattoa  and  Amtttamd  Joosa.  for 
■Appelluits.  f .  P.  JoMi;  for  appeUees. 

Atebt,  J.  l%e  record  of  a  Judgment, 
«zecnt](ni,  levy,  and  aale  of  a  tract  of  land 
-SUB  tbe  property  of  a  defendant  In  an  ac- 
tion for  possession,  tbe  sberltTs  deed  to 
tbe  plalntitr,  or  to  one  witb  whom  the 
plaintiff  connects  himself,  by  mesne  coo- 
T«yancea,  tocetbei  with  eridenee  or  ad- 
miwdon  the  Identity  of  tbe  land  con- 
veyed by  the  sheriff  with  that  declared  for 
fa  the  complaint,  and  of  the  actual  pos- 
aoHSion  of  some  portion  of  said  land  by  the 
defendant  when  the  action  was  brought, 
-will,  nothing  more  appearing,  constitute 
a  prima  fiicre  proof  n(  title  In  the  plaintiff. 
Mobley  t.  Ortffln,  104  N.  C.  112, 10  S.  E. 
Rep.  142.  Bat  where  It  Is  admitted,  as  In 
thn  case,  that  tbesale  bnder  the  execution 
was  made  to  satisfy  a  debt  contracted 
•since  tbe  homestead  proTislon  of  the  con- 
-fititutl'jn  became  operative,  and  without 
assigning  a  homestead  to  the  defendant 
In  execution,  wbeo  he  did  nut  bold  one 
under  a  prerioos  allotment,  the  burden  of 
proof  is  shifted,  and  the  onus  Is  on  tbe 
-plalntlir  to  show  the  liability  of  the  land 
to  be  sold  to  satisfy  the  debt.  Mobley  t. 
<3rifflu.  enpra;  Long  t.  Walker,  105  N.  C. 
■«0,  10  8.  E.  Rep.  858;  McCrocken  v.  Adler, 
-96  N.  C.  400,  4  S.  E.  Bep.  138.  The  plain- 
tiffs in  this  case  hare  taken  up  this  bur^ 
den,  and  attempted  to  bring  themselves 
"Within  tbe  exception,  (contained  in  artt- 
ele  10,  S  4,  of  the  constitution.!  and  pro- 
vided for  In  chapter  41  of  the  Code,)  by 
«bowing  that  the  sale  was  made  to  satis- 
fy a  subsisting  mechanic's  lien  upon  the 

1  This  section  permits  the  aaleof  a  homestead  to 
SMtiatj  a  meehanlo's  Lien. 


land.  Tbey  offered  ttie  record  of  tbe  ac- 
tion before  the  Justice  ot  tbe  peace,  from 
which  it  appeared  that  the  plaintiffs  com- 
plained for  "an  aceoant  fur  labor  done  in 
NoTeraber.  December,  and  January  to  the 
years  1887  and  1888  to  the  amount  of  $128.- 
88."  The  Judgment  was  entered  on  tbe 
judgment  docket  in  tbe  following  form, 
after  entitling  tbe  case:  "Judgment  by 
confession  In  J.  P.  court  of  Harnett  coun- 
ty on  tbe  Uth  ot  Jaly,  1888,  in  favor  ot 
plalatllf  and  against  defeDdant  for  f 128.83, 
and  the  farther  snmof  costs  in  this  action. 
Docketed  Aug.  28.  1688,  10  a.  u.  J.  P. 
ensts,  80 cents;  C.  8.  G.  coats,  fl.06."  On 
the  6tfa  ot  June,  1888,  tbe  plaintiffs  bad 
filed  a  lien,  the  form  of  which  we  need  not 
dlscusa,  with  an  account  for  furnishing 
ud  putting  tin  on  a  root,  amounting  to 
thefram  ot  9187^0.  In  Boylo  t.  Bobbins. 
71 N.  G.  188.  tbe  net  of  18B(M».  c.  117.  8 
(wbleh  bas  been  brought  forward  and  re* 
«iacted  In  theGode,  (  1701, )wcw  constroed 
to  require,  at  least  by  Impllcatfon.  that  the 
Justice  of  tbe  peace  should  set  forth  in  the 

iudgmrat  the  date  of  tbe  lien,  and  that 
t  should  also  embody  a  general  descilp- 
tlon  of  tbe  property  which  the  plain  tiff 
■eeka  to  auMect  to  primary  liablU^  under 
ft.  If  only  personal  property  be  bound  by 
tbe  Hen.  tbe  Justice  must  Insert  In  his  ex- 
ecution a  requirement  that  tbe  specific 
property  sabject  to  tbe  lien  shall  be  first 
sold  before  seMngotbn' goods  or  chatttis, 
while.  If  the  property  described  In  tbe  no- 
tice be  land,  the  justice's  Judgment  must 
be  docketed  In  the  superior  court,  and  tbe 
clerk  must  Incorporate  In  tbe  execution  a 
similar  direction  as  to  tbe  order  ot  selling. 
So  that  tbe  judgment  cannot  be  miforoed 
in  strict  compliance  with  tbe  law  unless 
the  oflSeer  whose  duty  It  is  to  Issue  execu- 
tion has  gotten  such  Information  from  the 
record  in  bis  court  as  will  satisfy  bim  that 
some  property,  described  with  reasonable 
certainty,  Is  subject  to  the  lien,  and  con- 
sequently to  a  primary  liability  for  the 
debt.  The  most  convenient  method  ot  re- 
cording the  date  of  the  lira  and  the  de- 
scription of  the  property  bound  by  It  is  to 
embody  it  In  the  Judgment,  which  wilt 
cunstttnte  a  part  of  the  record  in  either 
court,  no  matter  which  officer  may  find  It 
necessary  to  Insert  the  date  and  tfeserlp. 
tlon  in  the  execution.  Tbe  ease  at  bar 
niustrates  the  Importance  of  adhering  to 
this  rule  for  another  reason.  It  is  essen- 
tial that  the  Judgmentsbould  be  Identified 
as  that  brought  within  ttie  period  pre- 
scribed in  the  statute  (Code.  S 17U0)  to  en- 
force tbe  lien.  Tbe  defeodanUln  the  an- 
swers deny  that  this  judgment  waa  ren- 
dered upon  the  account,  filed  as  a  lien, 
and,  while  some  drcumstanees  tend  to 
show  that  the  same  claim  was  or  may 
bave  been  the  subject  both  of  tbe  Hen  and 
tbe  action,  we  bave  no  erideucesufflcteut 
to  estahllsb  ahsolotely  the  identity  of  the 
two  accounts.  Tbe  bardra  being  on  lAe 
plaintiffs  to  bring  the  Judgment  within 
the  exception,  under  section  4,  art.  10,  ot 
the  constitution,  before  he  can  establish 
tbe  validity  of  tbe  sale  ot  tbe  defendant's 
homestead,  we  think  that  In  falling  to 
connect  the  Judgment  and  execatlon  with 
tbe  lien  filed  tbey  bav>e  failed  to  adduce 
testimony  that  Is  essential  to  show  their 
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tttls.  The  words  Inserted  In  the  ezeeotlon 
alter  the  words,  Yon  are  commanded  to 
aatlRfy  said  Judgment,"  and  before  the 
words,  **  Out  of  the  personal  propertjr  of 
the  delendant  wltbin  your  county,  to-wit, 
by  first  selling  the  right,  title,  and  Inter- 
eat  which  the  said  owners  had  In  the  prop- 
erty at  the  time  of  filing  tbelr  Hen,  and 
next"— do  not  answer  the  purpose  of  con- 
aectfng  the  lien  with  the  Judgment.  IfU 
were  true  that  the  plalntttte  recovered 
two  Judgments  against  the  defendants  lor 
sums  nearly  the  same  as  that  claimed  in 
the  lien,  neither  being  for  an  Identical 
amouDt,  he  might  issue  on  either, aeluctiug 
that  one  not  secured  by  acme  other  meana 
than  the  lien.  The  land  sold  has  been  al- 
lotted to  the  defendant  8.  W.  Parker  as 
his  homestead,  and,  though  the  deed  for 
It  may  bare  been  executed  to  the  firm  of 
Parker  &  Williams, 'composed  of  the  de- 
fendant, C.  T.  Williams,  and  himself,)  he 
might  lawfully  have  it  assigned  out  of 
partnership  property,  with  the  assent  of 
WiUlams.  Scott  t.  Kenan,  M  N.  0.286; 
Bums  T.  Harris,  67  N.  C.  140;  Stoot  Mc- 
Neill, 98  N.Cl.  8  8.  E.  Bep.  915.  The  right 
to  lay  off  the  exemption  of  either  oot  of 
the  fund  or  Joint  property  by  consent  of 
the  other  partner  cannot  be  questioned 
by  a  creditor.  Scott  v.  Kenan,  supru. 
While  a  partner  cannot,  as  a  right,  de> 
mand  that  his  homestead  skaUtw  allotted 
out  of  the  partnership  lands,  yet,  if  all  of 
the  other  partners  ^ve  their  assent  up  to 
the  time  of  allotment,  a  creditor  cannot 
attai'k  the  validity  ol  the  proceeding  and 
subject  the  land  assigned  to  the  satisfac- 
tion of  a  Judgment  in  hla  favor.  Though 
the  defendants  filed  separete  answers, 
there  is  notlling  Inconsistent  In  the  answer 
of  Williams  with  the  claim  set  op  on  the 
part  of  the  defendant  Parker  to  Che  land 
as  an  allotted  homestead,  and  we  mast 
assume,  if  bis  allegation  he  true,  that  the 
former  assented  to  the  assignment  made, 
and  now  acgult^ee  In  its  consequences. 
In  a  controversy  between  partners  or 
their  assignees  the  assent  must  appear  to 
have  been  positive  and  voluntary,  but 
even  a  partner  cannot  withdraw  such  as- 
sentaftertbe  allotment.  Stout  v.McNelll. 
aopra.  There  is  no  error,  and  the  Judg- 
ment la  affirmed. 


Bbtan  v.  SpirBT  et  al. 
(fiugpreau  Cmut    JTorS^  OaroUna.  Oct  87, 

1891.) 

AdVSBSS  FOSSBSSIOIT— EviDmoB— Colob  ov 

TiTLB. 

1.  The  direct  tefUmoDj  of  a  witness  that  a 
oertalit  person  was  in  possession  of  land  is  the 
statement  of  a  simple  fact,  and,  as  such,  evi- 
dence of  actual  possession  and  oocapatlon,  for  tlia 
porpoM  of  estaluisbing  adverse  possession. 

8.  Testimony  that  s  certain  peistm,  and  those 
olalminK  andwnlm,  bad  ootaln  land  in  posses- 
ilon  durlQK  a  certain  period,  immediately  fol- 
lowed by  testimony  of  the  same  witness  tftving 
tne  names  of  the  heirs  and  devisees  of  suon  per- 
son, and  the  successive  descents  and  devises 
down  to  the  date  of  the  conveyance  of  tbe  prop- 
erty to  plaintiff,  warranted  a  finding  that  these 
were  tbe  persons  claiming  under  such  person, 
and  that  tney  were  ia  poasesaion  as  stated  by 
irltqesi. 


8.  FlaintifrB  admlssim  that  defsmdaati  

for  a  certain  time  In  adverm  possession  of  cer- 
tain land,  claiming  in  tbe  same  manner  as  a  cer- 
tain witness,  is  not  an  admission  that  they  were 
claiming  under  color  of  Utle,— the  testimony  of 
said  witness  being,  first,  that  he  claimed  under 
a  deed  to  one  B.  in  tmsl  for  the  people  of  J.; 
and,  next,  that  he  claimed  his  lot  in  severalty, 
though  under  snch  deed  ttie  benedblaries  would 
take  as  tenants  in  common;  and,  next,  that  he 
claimed  in  tbe  same  way  he  did  when  he  first 
went  on  the  land,  though  tiie  deed  was  exeoated 
several  vears  thoeafter. 

4.  TnouflAi  defendants*  adverse  possessliu  is 
admitted,  proof  of  tbe  deed  to  S.  in  trust  raises 
no  in«8umptIon  that  they  claimed  under  It, 
none  of  them  being  grantees  therein,  or  named  In 
it  as  eegtuia  Que  truftent. 

Appeal  from  soperior  court.  Craven 
county:  Hbnbt  Q.  OoNMOBfyndge. 

Ejectment  by  James  A.  Biran  aeainst 
Washington  Splvey  and  otnov.  jade- 
ment  tor  plaintiff,  and  dtfendants  appnl. 
AfiSrmed. 

M.  de  W.  SteveBBoa,  O.  H.  Qaioa,  and 
J.  W,  Binsdaiet  for  appellants. 

SBsraBBD,  J.  The  exceptions  addressed 

to  the  admission  t>f  the  documentary  evi- 
dence of  the  plalntltr  having  been  aban- 
doned, the  only  questions  i^hlch  remain 
for  our  consideration  are  whether  the  tes- 
timony adduced  upon  the  trial  was  legal- 
ly sufficient  to  sustain  the  findings  of  fact, 
and  whether  these  findings  warrant  tbe 
conclusions  of  law  as  declared  by  the  court 
below. 

1.  It  is  first  Insisted  by  the  defendants 
that  npon  the  whole  testimony  the  plain- 
tiff has  failed  to  show  that  the  title  has 
passed  out  of  the  state,  and  that,  grant- 
ing that  the  title  Is  out  of  the  state,  there 
is  nothing  to  support  the  presumption  of 
a  conveyance  to  tbe  plaintiff,  or  those  un- 
der whom  she  claims.  It  is  wdl  settled 
that  an  adverse  possession  ol  land  for  80 
years  raises  a  presumption  of  a  grant 
from  tbe  state,  and  that  It  Is  not  neces- 
sary even  that  there  should  be  a  privity 
or  connection  among  the  successive  ten- 
ants." Davfs  V.  McArthur,  78  N.  C.  357; 
Beed  V.  Eamhart,  10  Ired.  616;  Wallace  v. 
Maxwell,  Id.  110;  Fltirandolpb  v.  Norman, 
Tayl.  (N.  ii.)  127.  "This  presumption." 
says  Smith,  C.  J.,  In  the  case  first  cited, 
"arises  at  common  law,  and  without  tbe 
aid  of  tbe  act  of  1791,  and  it  is  tbe  duty  of 
tbe  court  to  instruct  the  Jury  tu  act  upon 
it  as  a  rule  of  the  law  of  evidence.  Simp- 
son V.  Hyatt,  1  Jones,  (N.  C.)  617."  Now 
if,  as  found  by  his  honor,  tbe  land  in  eon- 
troverey  was  "In  the  possession  of  the 
children  and  devisees  of  Richard  D.  Speight 
and  those  claiming  through  them,"  from 
1839  to  1858,  (a  period  of  29  years,)  and 
that  from  that  date  until  1862  it  was  oc- 
cupied by  Peter  G.  Evans,  tbe  law  would 
raise  a  presumption  that  the  title  had 
passed  out  of  tbe  state,  and  this  without 
r^erence  to  whether  the  said  Bvanswaa 
claiming  Jointly  with.  Richard  S.  Donnell, 
«and  regardless  of  any  privity  lietween  him 
and  the  preceding  occupants.  B  tbe  title 
was  out  n(  tbe  state,  the  law  would  also 
presume  that  a  deed  bad  been  executed  by 
tbe  true  owner  to  tbe  parties  under  whom 
tbe  plaintiff  claims,  they  having  had  con- 
tinuous adverse  possession  of  the  same, 
succeeding  each  other  as  privtee,  for  91 
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years.  Hill  t.  Orerton,  81  N.  C.  896;  Sea- 
well  V.  Baneb.  6  Jonea,  (N.  C.)  IW:  Taylor 
r.  Gfoovb.  ft  Jonea,  (N.  C.)  467;  DaTte  v. 
McArthnr,  sapra;  Melvln  t.  Waddell,  7S 
N.  C.  861.  These  propoaltlona  donot  seem 
to  be  aerlonsly  controTerted  by  tbe  coun- 
sel for  the  defendants,  bnt  they  Insist  that 
the  testimony  is  not  sufficient  tu  show 
any  poaseselon  whatever  from  which  bis 
honor  could  find,  as  a  legral  Inference  or 
otherwise,  that  there  was  an  adverse  occu- 
pation as  claimed  by  theplalntilf.  In  sop- 
port  of  this  poaition,  they  say  "that  the 
testimony  of  W.  H.  Marshall  [the  only 
witness  introduced  by  tbe  plaintiff]  Id  re- 
gard to  pusaeaslon  was  Insaffictent;  too 
uncertain  andlndeflnlte;  that  possession 
Ifl  a  question  of  fact  and  law,  and  that 
plaintiff  niQSt  show  that  the  land  was 
used  and  occupied  by  sbowinff  what  was 
done  on  It,  and  by  whom."  It  cannot  be 
doobted  that  what  constitutes  adverse 
poaaessloEi  Is  a  mixed  question  of  law  and 
fact,  and  the  same  maybe  said  of  a  pos- 
session that  Is  not  adverse,  where  the  evl< 
dence  shows  that  the  possession  claimed  Is 
constractlve  only,  or  in  other  Instances 
where  It  depends  upon  the  application  of 
legal  principles,  where,  however,  a  wit- 
ness testifies  that  a  certain  person  is  In 
posBRssion  of  land,  and  where,  as  In  the 
present  case, there  is  nothing  In  his  or  any 
other  testimony  to  indicate  that  the  pos- 
session was  a  conflicting  one,  or  that  the 
witness  Intended  that  bis  lansaage  should 
be  undertsood  in  any  other  than  Its  ordi- 
nary sense  amunff  laymen,  to-wlt,  actual 
poBHesBlon  or  occupation,  we  canuot  bnt 
treat  It  as  the  statement  of  a  simple  fact, 
and  as  such  a  proper  subject  for  the  con- 
sideration of  a  Jury,  or  the  court,  when  a 
jury  trial  has  been  waived.  That  sn.'^h  Is 
tbe  ordinary  meaning  of  the  language  Is 
manifest  from  the  following  autboritlps: 
**  PoBBCBslon  expresses  the  closest  relation 
of  fact  that  can  exist  between  a  corporeal 
thing  and  the  person  who  possesses  it,  im- 
plying either  (according  to  Its  strlctcBt 
etymology)  an  actual  physical  contact,  as 
by  sitting,  or  (as  some  would  have  it) 
standing,  npou  a  thing'"  Burrill,  Law 
Diet.  81S.  **A  witness  may  testify  directly 
In  the  first  Instance  to  the  (act  of  posses* 
slonifhecan  do  so  positively,  sublcct,  of 
course,  to  cross-examination."  Abb.  Tr. 
Ev.  690-622.  In  Rand  v.  Freeman,  1  Allen. 
617.  a  witness  was  asked,  "Ditl  you  take 
poRseeslon  of  the  property?"  The  ques- 
tion was  objected  to  as  incompetent  to 
prove  possession.  The  court  safd:  "It  Is 
objected  that  the  question  was  Illegal, 
because  possession  consists  partly  of  law 
and  partly  of  fact.  But  It  is  a  sufficient 
answer  to  this  to  say  that  tbe  word  is 
often  used  merely  in  reference  to  the  fact, 
and  the  defendant  could  have  protected 
himself  from  all  prejudice  by  cross-exam- 
ination." In  Lanslngbntgh  v.  Crary,  1 
Barb.  642.  the  court.  In  reference  to  a  simi- 
lar qnestlon,  said :  "It  might  Involve  the 
neccMlty  of  further  questions,  and  perhaps 
of  a  rigid  cross-examination;  but  this  last 
[we]  think  was  the  true  remedy,  and  not 
au  objection  to  tbe  question  itself.  It  be- 
longs to  that  class  of  facts  of  which  there 
are  many  In  the  law^  seemingly  involving. 


to  some  extent,  the  expression  of  an  opin- 
ion, or  a  conclusion  from  other  particular 
facts  as  to  which, from  the  necessity  of  the 

ease,  the  law  tolerates  a  direct  and  com* 
preheualve  question. "  Our  conclosioDr 
therefore.  Is  that  the  testimony  of  the  wit- 
nesH  Marshall  was  evidence  of  actual  pos- 
seHBion  and  occupation,  and,  as  such,  was 
proper  to  be  considered  by  the  court. 

It  is  further  objected  that  the  testimony 
of  the  said  witness  that  "Blchard  I>. 
Speight,  and  those  claiming  under  him, 
had  it  [the  land]  in  possession  from  1829 
to  1858,  was  "insufficieut,  uncertain,  and 
improper,  unless  the  names  of  tbe  persons 
referred  to  were  given,  and  evidence  of  the 
manner  of  their  claims  onder  him  was 
shown.**  The  witness,  after  testifying  as 
above,  tmmedtatpty  proceeded  to  state 
with  much  particularity  the  names  of  the 
heirs  and  devisees  of  the  said  Speight,  and 
tbe  successive  descents  and  devises  do  wu  to 
the  date  of  tbe  conveyance  of  the  property 
In  question  to  the  plaintiff.  His  bonorflnds. 
In  substance,  that  these  were  tbe  persons 
who  were  claiming  under  tbe  said  Speight, 
and  werelnpos8ef)8lon,asatatedby  tbesalo 
witness.  WetblnkthatafaireonstruetloD 
of  the  testimony  warranted  the  finding. 
This  being  so,  we  have  but  to  apply  the 
presumption  of  the  adverse  character  of 
the  holding  arising  from  tbe  unexplained 
fact  of  actual  occupation,  and  tbe  conclu- 
sion of  the  court  that  those  under  whom 
the  plaintiff  claims  were  tbe  owners  of  tbe 
property  Is  fully  vindicated.  RufBn  r. 
Overby,  88  N.  C.  869,  Tbe  case  Just  cited 
Is  fully  sustained  by  Jackson  v.  Com- 
missioners, 1  Dev.  ft  R.  177,  in  which  It  is 
said  (RoFFiN.C.  J.,  delivering  the  opinion) 
that  "every  possession  is  taken  to  be  oa 
tbe  posaeRsor's  own  "Utle,  until  the  con- 
trary appears,  as  the  possession  Is  In  Itself 
tbe  strongest  evidence  of  the  claim  of 
title,  and,  when  long  continaed.  of  the 
title  also.  Leaving  the  possession  to  the 
Jury  as  a  ground  of  presumption,  left  it  as 
evidence  both  of  tbe  right  and  the  claim  of 
right;  and  It  cannot  be  doubted  that  the 
Jury  must  have  understood  that,  to  au- 
thorise the  presumption,  they  must  twliere 
that  Brooks  occupied  and  used  thegroand 
as  his  own.  To  eetabU>4i  soeb  claim  did 
[not]  require  express  evidence  of  It,  Inde- 
pendent of  the  possession  Itself. " 

2.  It  is  further  contended  that,  admit- 
ting that  the  title  was  in  tbe  persons 
above  named,  the  defendants  are  protect- 
ed by  their  adverse  possession  under  color 
of  title  for  seven  years.  This  defense  is  aD 
affirmative  one,  and  tbe  onus  probaadi 
Is,  of  course,  upon  tbe  defendants  to  es- 
tablish it.  Ruffln  V.  Overby.  106  N.  C.  78, 
11  S.  G.  Bep.  :!61.  It  Is  admitted  by  the 
plaintiff  that  tbe  defraidants  have  been  in 
the  adverse  possession  of  theseveral  parts 
of  tbe  property  (James  City)  since  1868, 
"claiming  tbe  same  as  the  witness  Wm. 
Benbury.**  It  Is  denied,  however,  that 
they  claim  under  color  of  title;  and  his 
honor  finds  that  they  entered  vftbout  such 
color  in  1868,  and  tbatAfter theexecutlon  of 
the  deed  by  Hunter  and  others  to  James 
Salterin  1867,  the  detendant8"continuedto 
occupy  their  several  lots  Inclosed  by  them  In 
the  same  manner  as  before,  and  [that]  tbs 


Digitized  by  Google 


768 


BOUTHBASTEHN  BEPOKTEB,  Vol.  IS. 


(K.a 


character  of  tbelr  poaaesHion  was  aot 
thereby  changed."  ^TblB  finding,"  saya 
bia  honor,  "In  based  npon  the  tact  ttaut 
the  teattmony  In  respect  thereto  la  con- 
flicting; and,  taken  In  connection  with 
the  anawer  of  November  11,  ltj90,  the  court 
la  unable  to  find  that  they  were  holding 
vnder  the  provlsiona  of  said  deed  forseven 
yea  ra  prior  to  the  couimencemeat  of  thla 
action."  It  la  Inatsted  that  thla  finding 
waa  unauthorind  by  the  teatimony,  and 
specially  by  reaaon  ol  the  admlaalon  of 
plaintllt.  It  win  be  observed  that  the  ad- 
cnlsslon  waa  not  that  the  defendants  were 
hulding  under  color  of  title,  but  that  they 
were  claiming  In  the  same  manner  aa  the 
wltneaa  Benbury.  The  testimony  of  this 
vltneBB,  as  hla  honor  aaya,  la  conflicting. 
The  witness  says,  first,  that  be  clalma  un- 
der the  deed  to  Salter.  This  deed.  It  win 
be  noticed,  is  In  tmat  for  "the  people  ol 
Jamee  CSty;"  by  which  we  must  imder- 
fltand  (nothing  further  appearing)  they 
Are  to  take  aa  tenants  in  common.  He 
then  states,  In  effect,  that  he  claims  his 
lot  In  eeveralty,  and  farther  remarka,  **I 
«laim  it  In  the  same  way  I  did  when  I  first 
went  there."  Eliminating  even  the  an- 
swer above  mentioned,  which  claims  In 
«everalty  and  makes  no  mention  of  the 
deed,  we  are  not  surprised  at  the  Inability 
ot  hla  honor  to  find  that  Benbury  was 
claiming  under  c(dor  of  the  deed  to  Salter; 
■and  surely  hJa  statement  referred  to  in  the 
admission  of  plalntm  cannot,  even  in  the 
Absence  of  tiie  flnding,  be  construed  Into 
the  eoncesfiiun  Inaiated  upon.  Appreciat- 
ing the  force  ol  thla  reasoning,  the  counsel 
(or  defendants  very  earnestly  contend 
that  the  poaaeaalon  being  admittedly 
adverse,  and  the  deed  to  Salter  having 
been  proved  and  introduced  In  evidence, 
the  law  raises  a  presumption  that  the  de- 
fendants claim  under  It,  and  that,  there- 
fore, the  burden  of  proof  la  shifted,  and  It 
is  Incnmbent  on  the  plaintiff  to  rebut  such 
presumption.  Register  r.  Bowell.S  Jonee, 
^N.  C.)312.  To  this  it  maybe  answered 
that  the  supposed  presumption  Is  already 
rebutted  by  the  finding  of  the  court,  and 
that  we  cannot  I'oview  Its  conclusion  of 
<act  when  there  is  any  evidence  tending  to 
Bustain  It.  Treating  the  finding,  however, 
■as  negative  In  its  character,  (which  Is  not 
the  case.)  and  conceding  that.  In  order  to 
raise  the  preaumptlon.  It  Is  unnecessary 
that  the  color  of  title  should  have  been 
«xecuted  contemporaneously  with  the  en- 
try, an  Insuperable  objection  to  the  de- 
fendants* contention  la  encountered  In  the 
fact  that  none  ol  these  defendants  are 
grantees  In  the  deed,  nor  are  they  named 
therein  as  cestiiis  que  trusteat.  Oraybeal  v. 
Davla,  06  N.  C.  50S,  and  the  caaea  cited. 
Thla  ia  an  indlapensable  requisite  to  the 
presumption  Inslstud  upon.  Such  being 
the  case,  the  burden  continued  upon  the 
■defendants  to  connect  themselves  with 
the  said  deed,  and  to  show  that  they 
claimed  nnder  the  same.  Harlng  failed 
to  ahow  this  tu  the  satiaiactiott  of  the 
■court,  and  indeed,  (t  having  been  affirma- 
tively found  tu  the  contrary,  we  are  un- 
■able  to  see  any  ground  lor  reversing  the 
Judgment,  and  it  must  therefore  be  af- 
firmed. 


MooRB  T.  Gabneh. 

(Suprme  Oowt  <tf  North  CoiroHfia.  Nov.  9^ 

18B1.> 

AmMX*  nm  ImaatoB  Conns— nui»x»— 
Bbi  Judicata. 
1.  On  appeals  from  Justiue  court,  under  Code 
IT.  C.  i%  875,  880,  8SL  when  the  return  falls  to 
■bow  the  pleadings  before  the  Jnstfo^  the  in- 
perior  court  ma^  allow  all  pleas  to  be  filed  to 
which  either  pwtj  might  have  been  entltlod. 

9.  In  an  aotioo  to  recover  amount  realised 
from  aale  ot  property  placed  in  the  hands  of  a 

Judgment  creditor  to  be  sold  and  aj^Ued  on  Uie 
udgment,  which  plalntifl  claiioed  was  not  so  ap- 
plied. It  appeared  tliat  prior  to  this  aotlon  ^aln- 
tifl  waa  cited  to  ahow  oanse  why  ezeoation 
should  not  issue  on  said  indgment,  uid  in  that 
proceeding  alleged  tiiat  the  euaonoo  wae  paid 
by  the  prooeeds  ot  the  property,  irtilf^  QDenaa 
was  then  adjudicated.  ■Held,  that  plalntUT  was 
estopped  from  again  trying  toe  issue. 

Appeal  from  superior  court,  Oranvflle 
county ;  EtewiN  T.  Botkin,  Judge. 

Action  In  asBumpatt  by  James  I.  Moore 
against  W.  H.  Gamer,  administrator. 
From  a  Judgment  for  deteodant.  pV<iitfft 
appeals.  Affirmed. 

N.  r.  Qttllar,  for  appellant.  A.  W,  Ont' 
ham  and  Jobo  W.  OraAara,  tor  as^iMilea. 

Mbrrimon,  C.  J.  This  action  b^an  bt 
the  court  of  a  Justice  of  the  peace,  and 
the  pleadings  there  were  oral.  The  plain- 
tiff appealed  to  the  superior  conrt  from 
a  Judgment  adverse  to  him.  In  the  latter 
court,  "It  did  not  appear  what  pleas  wen 
put  in  before  the  Jnstlce  of  the  peace,  and 
counsel  could  not  agree  aa  to  the  matter.  * 
and  the  conrt  hence  allowed  "all  pleas 
to  which  either  party  might  have  been  en> 
titled.**  The  plaintiff  assigned  this  aa  er> 
ror.  The  plaintiff  bad  the  right  to  ap. 
peal,  and  the  auperlor  court,  upon  the  ap- 
peal, had  complete  Juriadlctlon  of  the 
action  for  all  the  purposfw  of  "a  new  trial 
of  the  whole  matter  at  the  ensuing  term 
of  said  court,"  the  appeal  to*'be  beard  on 
the  original  papers.**  Code,  $S  876,  880, 
881.  The  action  thus  In  the  auperlur 
court  was  to  be  tried  de  novo,  and  the 
court  bad  ample  power  to  amend  tbe 
pleadings,  and  to  allow  newpleas  or  mat- 
ters of  defense  to  be  alleged,  Including 
matters  of  estoppel,  whether  such  defense 
had  been  allowed  in  the  court  bdow  or 
not,  and  tbe  »prclae  ot  its  discretion  by 
the  court  In  allowing  new  and  additional 
defenses  is  not  ordinarily  reviewable  here. 
Poaton  V.  Rose,  87  N.  C.  278;  Johnson  v. 
Rowland,  80  N.  C.  1;  Hinton  v.  Deans,  75 
N.  C,  18;  Thomas  v.  Simpson,  80  N.  C.  4; 
Falson  v.  Johnson,  78  N.  C.  78;  Dobson 
V.  Chambers,  Id.  334.  Tbe  plaintiff  brlniss 
this  action  to  recover  from  the  defendant 
$164.14,  with  Interest,  which  he  ulleges 
the  Intestate  of  the  defendant  realized 
from  tbe  aale  of  certain  property  of  the 
plaintiff,  and  agreed  to  apply  co  tbe  pay- 
ment of  certain  Judgments  against  the 
plaintiff  that  belonged  to  the  intestate, 
which  the  latter  tailed  to  do.  The  defend- 
ant, by  permlsalon  ot  the  court,  alleged 
as  a  defense  that  the  plaintiff's  alleged 
claim  and  cause  of  action  had  been  liti- 
gated and  determined  adversely  to  blm  In 
another  proceeding,  wherein  tbe  present 
defendant  was  the  Interested  pialnttll. 
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and  tbe  pment  plalntilt  was  defendant. 
That  prooMding  was  a  role  npon  tbe  de- 
fendant (the  praaont  plaintlO)  to  abow 
cause  why  an  execntlon  shoold  not  leane 
to  enforce  tbe  ludgmeDts  above  men- 
tioned. The  ddendant  Instated  that, 
therefore,  the  plaintlD  was  estopped  as 
to  his  aUeged  cause  of  action,  and  the 
«unrt  ao  decided.  This  decision  la  aa- 
alfpied  aa  error.  The  record  Is  contosed, 
and  not  very  intelllKible.  It  was  tfaeduty 
of  the  appellant  to  abow  the  allesed  er- 
ror. If  he  could.  If  he  failed  because  of 
bis  laches,  It  Is  hts  fault,  nut  that  of  tbe 
«oart.  We  cannot  see  that  there  la  error. 
It  appears  from  the  evidence,  accepted  as 
trne,  (andtbe  court  so  treated  It,)  that 
tbe  plalntltf'a  allied  cause  of  action  was 
lltlffated  and  determined  against  blm  lu 
the  proceeding  above  mentioned  and  re- 
ferred to.  That  It  was  conteeted  and  de- 
termined In  an  application  for  leave  to 
Issue  an  execution  to  enforce  a  jadgmcnt 
la  ou  reason  why  tbe  plaintiff  aboolo  not 
be  estopped.  Tbe  whole  mattes  em- 
braced properly  by  eucb  application  be- 
came and  remains  rea  &ajudle&ta.  In 
disposing  of  the  application.  It  waa  per- 
tinent and  proper  for  the  present  plalntlfl 
to  show  that  be  had  paid  the  Judgment, 
and  he  did  allege  and  contend  that  it  waa 
paid  by  tbe  proceeds  of  the  sale  of  bis 
property  realised  by  tbe  Intestate,  the 
▼ery  money  he  seeks  by  this  action  to  re- 
cover. In  another  proper  proceeding  be- 
tween tbe  plalntiir  and  the  defendant,  the 
present  alteged  cause  of  action  waa  Iltl- 
crated,  and  Its  merits  adjudicated.  The 
d^endant  clearly  has  the  right  to  avail 
blmseU  of  the  defense  the  court  allowed 
him  to  allege  and  establlsb.  Sanderson 
V.  Daily.  83  N.  C.  67;  Tuttle  v.  Harrlll.  85 
N.  C.466;  Warden  v.  McKJnnun.98  N.  C. 
2&1.  5  S.  E.  Rep.  917;  Temple  v  WUlIama, 
«1  N.  C.  82:  McElwcev.  Blackwell,  101  N. 
O.  198.  7  8.  B.  Rep.  8I»3.  Judgment  af> 
firmed. 


Phillips  et  ah  Hodobs. 

(jSiwrenu  Oamt  tif  Sart^  CoroUno.  Got  87, 
1891.) 

BsTorpiL  IS  Pais— Joim  Tikaxot— Dsn)  to  Hob- 
BAND  AND  Win  —  Fail  UBS  to  Bbookd  —  Boma 

FlDI  FUKCHABSB. 

1.  A  husband  and  wife  tocA  a  deed  of  lancl  on 
April  a,  1863,  bat  did  not  record  It  until  January 
11, 188S.  April  38, 1862,  tbe  husband  alonedeeded 
back  to  their  griuitor,  B.,  who  reconveyed  tbe 
came,  and  hii  grantee  died  Id  1680,  and  the  land 
was  sold  to  defendant  at  adminiatrator't  sale. 
B.  poblloly  atated  at  tbe  sale,  In  presence  of  tbe 
husband  and  wife,  that  the  title  was  perfect. 
And  they  made  no  oDjectlon.  The  husband  acted 
as  Boctfoneer.  Defendant  had  no  notice  of  the 
deed  to  the  husband  and  wife,  andwwt  into  pos- 
session, and  in  1881  recorded  his  deed.  Held,  that 
tbe  wile's  oondoot  at  the  sale  did  not  estop  tier 
from  asserting  her  right  of  aurvlvorahlp  to  the 
land. 

a.  Code  N.  C.  I  isas,  whloh  abolUhes  aorvlv- 
«rBhlp  in  Joint  tenancies,  does  not  apply  to  oon- 
veyances  to  husband  and  wife. 

8.  Under  Act  N.  C.  1886,  c.  147.  which  pro- 
vided that  BO  deed  of  eonveyaaoa  thea  omooted 
•honld  be  valid  as  against  an  Innocent  purohaser 
for  value  nnless  recorded  prior  to  January  1, 1886, 
no  claim  ooaM  be  asserted  under  Uie  deed  to  tbe 
husband  and  wife,  which  was  not  recorded  nntil 
January  11. 188(k 

Y.18e.E.no.Sl— 49 


4.  The  nnrecorded  deed  to  Om  bnaband  and 
wife  passed  only  an  equitable  title,  tu  be  par- 
fectea  by  registration. 

5.  where  defendant  had  no  sonroe  of  infUr- 
mation  to  which  be  oonld  more  reasonably  resort 
than  to  the  husband  to  aaeertaln  how  the  hos- 
band  aoquired  Uie  title  whloh  he  ooaveyed  fai 
1862,  the  husband's  oonduot  at  sooh  auction  tale 
excused  defendant  fnm  "'■^'"g  any  Inquiry  as 
to  such  Utle^ 

Appeal  from  superior  court.  Harnett 
county ;  Edwin  T.  Botkim,  Judge. 

Action  by  W.  P.  PbUUpa*  heirs  against 
H.  A.  Hodges  to  recover  land.  J  odgment 
for  defendant  on  nonsuit.  Plaintiffs  ap- 
peal. Affirmed. 

Statbmbnt  bt  thb  Coubt.  The  action 
was  commenced  6tb  June,  18S8,  by  W.  P. 
Phllllpe,  who  afterwards  died,  aud  the 
present  plaintiffs  were  made  parties.  It 
was  admitted  that  prior  to  April  2.1862. 
one  W.  B.  Snriea  owned  tbe  land,  and  ou 
that  day  conveyed  It  by  deed  to  N.  L. 
Phlllipa  and  Patience  W.  PhUllps.  hU 
wife,  which  deed  was  rMclstered  llth  Janu- 
ary, 1886.  On  2Sth  ApRl,  1868,  Nathan  L. 
PhilllpB  alone  executed  a  deed  back  to  W. 
B.  Surles,  which  waa  reglatered  10th 
April,  1864.  W.  B.  Surles  continued  In  pos- 
SMalon  until  the  7th  February,  186ft,  when 
ha  Bold  and  conveyed  the  laud  for  a  val- 
uable consideration  to  James  C  Surles, 
who  Immediately  entered  and  remained 
in  poaeeaslon  until  his  death.  In  1880.  Hts 
family  continued  In  possession  until,  un- 
der special  proceedings  to  make  real-es- 
tate aBseta,  thn  land  was  sold  by  Daniel 
Stewart,  bis  administrator  and  commls- 
aloner,  at  public  sale,  to  H.  A.  Hodges, 
the  defendant,  to  whom,  after  confirma- 
tion of  sale  and  payment  of  tbe  purchase 
money,  the  said  Stewart,  by  order  of  tbe 
court,  executed  a  deed  for  tbe  land,  dated 
7tb  April,lSS4,  and  registered  38d  April,  1881 
At  the  public  sale  W.  B.  Surles  was  pres- 
ent, and  at  the  request  of  tbe  administra- 
tor, Daniel  Stewart,  got  up  and  publicly 
stated  that  tbe  title  was  perfectly  good. 
This  statement  was  made  In  tbe  presence 
of  N.  L.  Ptaimpa  and  wlf6.  Patience  W. 
Phillips,  neither  ot  whom  Interposed  any 
objection,  and  N.  L.  Phillips  assisted  at 
the  sale  by  acting  as  auctioneer.  H.  A. 
Hodges  Immediately  took  possession, 
and  has  remained  la  possession  ever  since. 
A  year  or  two  after  H.  A.  Hodges  had 
paid  for  tbe  land,  obtained  bis  deed,  and 
taken  possession,  N.  L.  Phillips  showed 
him  the  old  deed  to  himsrtf  and  wife  from 
W.  B.  Surles.  datPd  Sd  April,  1K&2,  then 
unre^stered,  and  told  him  that,  although 
he  had  been  paid  for  tbe  land,  he  could 
hold  It  nnder  that  deed,  but  would  sur- 
render the  deed  to  him  for  $26,  to  which 
Hodges  remarked  that  he  would  not  give 
him  26  cents  for  It.  This  was  the  first  no- 
tice Hodges  had  of  tbe  deed.  On  12th  No- 
vember, 1887.N.  L.  Phillips  and  wife  made 
a  deed  of  gift  for  the  land  to  their  aon, 
W.  P.  Phillips,  the  original  plalntlfl,  who 
Instltnted  this  suit  8tb  June,  1888.  N.  L. 
Phillips  died  in  1889,  leaving  his  wife.  Pa- 
tience W.' Phllllpe.  surviving  him.  who  is 
still  living,  and  was  present  at  tbe  trial 
of  this  cause,  bat  not  examined.  The 
d^ndant  asked  the  following  special  In- 
structions In  writing:  "That  tbe  deed 
rom  W.  B.  Surles  to  N.  L.  Phillips  and 
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wife,  dated  2d  April,  1852,  not  bavlng  been 
r^stered  until  11th  January,  1886,  paaaed 
nu  title  as  agalnat  J.  C.  Surles  or  the  de- 
fendant. H.  A.  nodgeB,  under  Acta  1885,  c. 
147»  I  1."  His  boQor  liaring  Intimated 
that  anch  was  hia  opinion,  and  that  be 
would  BO  diarge  tbe  jury,  the  plaintiffs 
excepted  to  tbe  ruling  of  the  court,  and 
in  deference  thereto  Bubmltted  to  a  non- 
suit, and  appealed.  Judgment  accord- 
ingly. 

F.  P.  Jonm,  for  appellants.  B.  P.  Bux- 
ton, for  appellee. 

Da  TIB,  J.  The  foregoing  Isthefull  state- 
ment of  tbe  case  on  appeal,  from  which  It 
wilt  be  seen  at  a  glance  that  there  Is  not  a 
shadow  ot  merit  or  equity  In  theplalntlfTe' 
claim  to  the  land  In  cuntroveray,  and  we 
ahall  see,  upon  an  examination  of  tbe  law 
upon  wbtch  they  rely,  that  it  is  equally 
without  foundation  In  law.  It  will  be 
conceded,  as  Insisted  tor  tbe  plafntllt, 
that  by  the  deed  ol  April  2,  1852,  from  W, 
B.  Surles  to  N.  L.  Phllllpa  and  Patience 
W.  Phillips,  his  wife,  tbe  husband  and 
wife  toulL  the  land  permyet  pertout;  and 
the  act  of1784,  (Code.  $  132fl,)  abullshlng 
survlTorsblp  In  Jolot  ienaucles,  does  not 
apply  to  conveyances  to  husband  and 
wife,  for  the  reason  assigned  by  Gaston, 
J.,  in  Motley  v.  Wbltemore,  3  Der.  ft  B. 
587,  that,  "being  In  law  but  one  person, 
they  bare  each  the  whole  estate  as  one 
person,  and  on  the  death  of  eltherol  them 
tbe  whole  estate  continues  In  tbe  sur- 
vivor."  Lung  T.  Bamea,  87  N.  C.  829,  and 
cases  cited.  It  will  be  conceded,  too,  that 
the  subsequent  reconreyance  by  N.  L. 
Phillips  alone  to  W.  B.  Surles  could  not 
deprive  the  wife.  Patience  W.  PbllUps,  of 
tbe  ri»eht  of  snrTlvomhlp.  Slmonton  v. 
Cornelius,  98  N.  C.  488, 4  (5.  B.  Rep.  88,  and 
cases  cited. 

It  is  Inalated  for  the  defendant  that  the 
conduct  of  N.  L.  PhllliiM  and  bis  wife  at 
the  aale  was  a  fraud  upon  the  purchaser 
for  value  and  without  notice,  and  tbat 
they  are  thereby  estopped  from  aasprtlog 
title  to  tbe  land.  That  la  true  as  to  N. 
L.  PbllllpB;  but  the  wife,  by  reason  of 
her  prenence  at  the  eale  with  her  hnatiand, 
and  ber  alienee  when  he  stated  publicly  in 
her  hearing  that  the  "  title  waa  perfectly 
good,"  was  not  by  that  alone  estopped. 
While  the  reason  lor  this  may  not  be  en- 
tirely satisfactory,  It  Is  well  settled  by  au- 
thority; thouicb,  speaklnictor  myself,  and 
yleldiiif?  tu  settled  Judicial  precedent,  1  am 
unable  to  see  why  it  was  not  as  much  a 
frutul  in  the  wife — who,  it  appears,  had 
sufficient  Interest  to  attend  the  aale — to 
stand  by  and  bear  the  huaband  make  the 
statement  that  eatopped  him  as  a  fraud 
upon  an  Innocent  purchaser,  as  It  was 
In  him  to  make  the  statement.  It  la  not 
easy  tu  conceive  of  any  honest  purpose  In 
withholding  from  registration  and  pub- 
licity for  more  than  30  years  the  deed  to 
N.  L.  Phillips  and  wife,  tlirougli  whom  the 
plnlntlfTs  claim.  The  statute  of  presump- 
tloua  had  commenced  to  run  more  than  a 
quarter  of  a  century  before  thlB  action 
was  Instituted;  and,  though  unlike  the 
statute  of  llmttatlonB,  which  Is  a  com- 
plete bar  as  to  all  persons  not  under  dis- 
abilities. It  Is  so  emphatically  a  statute  ol 
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repose  that  no  saving  Is  made  In  it  of  the 
rights  of  Infants  ihwee  covert  orpersons 
Don  compos  meatia.  Headen  v.  womack, 
88  N.  G.  468,  and  cases  cited.  But  the 
learned  connsel  for  the  defendant  was  con* 
teatt  am  he  might  well  be,  to  niy  npon  tbe 
act  of  1886,  e.  147,  which  made  the  deed  ol 
no  arail against  creditors  or  Innocentpur- 
chasers  for  value  unless  registered  prior 
to  January  1, 1886,  whereas  it  was  regis- 
tered after  tbat  time.  Tbe  unregistered 
deed  did  not  pass  the  legal  title,  but  only 
an  equitable  title,  to  be  perfected  by  re«is- 
tratlon.  Uavts  v.  Inscoe,  84  N.  C.  896,  and 
cases  cited.  Connsel,  In  his  brltf,  says: 
"  Would  it  not  have  been  prudent  for  a 
purchaser  to  have  Inquired  as  to  how  N.  L. 
Phllllpa  acquired  his  title?  Such  Inquiry 
would  have  disclose<l  the  fact  that  he  held 
only  a  Joint  estate  with  his  wife,"  etc., 
which  would  bring  the  case  within  the 
proTlBo  of  the  act  ol  1886.  ThlB  eonten- 
tlon  might  perhaps  be  made  with  some 
force,  but  for  the  fact  tbat  the  purchaser 
bad  •no  source  of  information  to  which  be 
could  more  reasonably  resort  than  to  N. 
L.  Phillips,  who,  In  the  presence  of  bis 
wife,  with  the  deed  under  which  they 
-claimed  in  his  poaaesaton,  gave  the  fraud- 
ulent naaurance  tbat  tbe  title  was  perfect. 
The  connsel  lor  tbe  plalntlOa  aaja  the 
deed,  when  registered,  rrtated  back  to  Ita 
execution ;  and  "  the  act  of  1885  would  be 
unconstitutional  If  the  effect  of  It  would 
be  to  divest  from  P.  W.  Phillips  In  1885  an 
estate  which  vested  In  her  by  deed  in  1852." 
The  error  of  counsel  is  In  overlooking  the 
fact  that  bat  tor  tbe  act  ot  1886,  and  the 
various  successive  acts  after  two  years 
from  April,  1863,  extending  the  time  for  res- 
Istratlon,  the  deed  to  PhUllpa  and  wife 
would  have  conveyed  no  legal  title  nnlesH 
registered  witbin  two  years  from  April  2, 
1852.  Registration  la  required  for  the  pro- 
tection ot  innocent  purchasers  for  value, 
and  credltora.  and  to  prevent  frauds;  and 
the  legislature  did  not  think  It  wise  to  ex- 
tend the  time  for  registration  after  Janu- 
ary 1, 1886,  so  as  to  ^ve  legal  validity  to 
deeds,  as  against  Innocent  purchasers  and 
credltora;  and  thecaae before  us  Illustrates 
the  wisdom  of  the  law-makers.  There  Is 
no  error,  and  the  Judgment  Is  affirmed. 


KORNBOAT  V.  KOBKBOAT. 

(Supreme  Court  qf  North  Carolina.  OoL  Vt. 
mi.) 

ConmnonAL  SjxBs  —  RBQinKT  —  IiiooiraisTBn 
Findings— OwNBRSHiP  or  ^opbbtt. 

1.  Code  N.  C.  t  1375,  reqairioff  conditional 
sales  of  personal  property  to  be  redooed  to  writ- 
ing and  reffistered,  does  not  render  aucta  sales  in* 
valid  astMtweeu  the  parties,  nor  affect  the  reme- 
dies of  tlie  parties  against  each  other,  unless  It 
is  compiled  with ;  and,  in  an  action  by  the  seller 
against  the  buyer,  a  note  for  theporobaae  money 
may  be  pat  in  evidence,  although  it  has  not  besa 
restored. 

2.  Plaintiff  sued  on  a  note  giveai  In  part  pay- 
ment for  a  horse,  wMoh  he  claimed  was  to  re- 
main his  until  the  note  was  paid.  Defendant  s1- 
leged  tbat  he  bought  the  horse,  paying  part  casb, 
and  giving  his  note  for  945  tor  the  balance;  that 
plaintiff  warranted  the  horse  to  be  sound,  wbere- 

as  in  fact  it  was  ansound;  and  claimed  damages  ' 
for  breacb  of  warranty.   The  Jury  foaod  tbat 

Slaiutifl  was  not  the  owner  ci  the  borae;  tbat 
efendaat  owed  him  for  ttie  same  $4Ai  that  hi*  j 
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represeDtatioDs  Id  regard  to  its  sounlness  were 
false;  and  that  tbe  defeuilBiit  was  entitled  to 
IBS.80  danuges.  Held,  tbat  the  flndtnff  in  regard 
to  ownership  was  material,  and  not  inconsistent 
with  the  other  flndiogs  or  with  the  general  ver- 
dict, and  that  the  court  erred  In  adjudging  that  it 
was  mere  sorplosage  and  that  the  plaintiff  was 
the  owner. 

8.  The  findings  Uiat  defendant  owed  plaintiH 
•IS,  and  that  he  was  entitled  to  t22.60  damages, 
were  notsofllelentlyliitellisrlhletowarrantaladg- 
meat,  for  the  reason  that  it  could  not  be  deter- 
mined with  certainty  whether  the  Jory  meant  to 
find  that  defendant  owed  plaintiff  $46  and  that 
hia  damages  should  be  deducted  from  that  sum, 
or  whether  the  damages  should  be  recovered  by 
defendant  and  plalntut  should  recover  nothing, 
or  that  defendant  was  damaged  Mt,  and  In  addi- 
tion •».!». 

Appeal  from  saperlor  court,  Wayne 
cooDty;  Robert  W.  Winbton,  Judge. 

Action  by  Bobert  Komegay  against  J. 
F.  Kumegay  to  recover  oa  a  promissory 
note  fclven  in  part  payment  for  the  pur- 
chase ol  a  horse.  There  was  Judgment 
for  plaintiff,  and  defendant  appealH.  Re- 
veruerl. 

Statement  by  the  Codet.  Tbe  com- 
plaint alleges,  In  substauce,  that  tbe  plain- 
tiff Is  tbe  owner  of  tbe  horse  specified 
therein,  and  entitled  to  hare  possession 
thereof;  tbat  the  defendant  has  posses- 
sion ol  tbe  horse,  and  refuses  to  surren- 
der the  same,  etc.  The  defendant  denies 
the  material  allenatlonB  of  the  complaint, 
and  alleges  that  the  plaintiff  sold  blm  the 
borse  fur  $95;  tbat  he  paid  950  of  this 
price,  and  gave  the  plaintiff  his  note  for 
the  balance,  f  45,  to  be  dne'on  the  1st  day 
of  November,  1N88;  that  the  plaintiff  war- 
ranted  the  horse  to  be  sonna,  whereas  he 
was  unsound,  and  he  was  greatly  endan- 
gered by  snch  unsoundness;  thereby  heal- 
It^es  his  counter-claim  for  damageH,  etc. 
Tbe  reply  puts  Id  issue  the  allegation  of 
the  answer.  The  court  submitted  to  the 
Jury  the  following  Issues,  to  which  they 
responded  as  indicated  at  tbe  end  of  each : 
"fl)  Is  the  iriatatlO  tbe  owneroX  the  prop- 
erty In  eontroversy  **  Answer.  No.  (3) 
What,  If  anything,  does  the  defendant 
owe  the  plaintiff?  A.  $45  and  interest. 
(8)  Did  plaintiff  represent  tbat  the  mare 
In  controversy  was  sonud?  A.  Yes.  (4) 
Was  said  representation  false,  and  was 
It  relied  upon  as  a  material  Inducement 
to  the  trade?  A.  Yes.  (5)  What  dam- 
age. If  any.  Is  defendant  entitled  to  re- 
cover? A.  $22.n0."  On  the  trial  the  plain- 
tiff put  In  evidence  a  note,  whereof  the  fol- 
lowing Is  a  copy:  "Mt.  Olive,  N.  0.,  Feb- 
rnary  18,  1888.  On  tbe  flrat  day  of  No- 
venaber,  1888.  I  promise  to  pay  Robert 
Kurnegay  or  order  tbe  sum  of  forty  five 
dollars,  for  value  received,  balance  due  nu 
borse,  said  borse  to  remain  R.  Kurnegay *s 
property  until  this  note  Is  paid.  Witness 
my  naud  and  seal.  [Signed]  J.  F.  Kor- 
NEOAT.  [Seal.]  "  Said  note  had  not  been 
r^stered,  and  the  defendant  objected 
to  the  Introduction  of  the  some  on  the 
ground  that  It  bad  not  been  registered. 
Objection  overruled,  and  note  admitted, 
and  defendant  excepted.  Upon  the  return 
of  the  verdict  by  the  Jury  as  above  set 
ont,  defendant  moved  to  set  aside  tbe 
verdict  as  Inconsistent.  Motion  refused, 
and  defendant  excepted.  The  defendant 


then  moved  for  Judgment  adjudging  him 
to  be  tbe  owner  of  tbe  mare  in  contro- 
veray.  Tbe  court  refused  to  give  such 
Judgment,  and  defendant  excepted.  The 
defendant  then  asked  the  conrt  to  allow 
bim  costs.  Insisting  that  the  qneetlon  ot 
costs  was  In  tbe  discretion  of  the  court. 
The  court  stated  that  It  was  disposed  to 
allow  defendant  costs  If  It  had  tbe  power, 
but  that  it  had  not  such  power,  and 
thereupon  gave  the  Judgment  set  out  la 
the  record,  and  defendant  excepted.  De- 
fendant excepted  to  tbe  said  Judgment, 
for  that  It  ndjadged  that  said  mare  be 
sold,  and  that  she  was  the  property  oi 
the  plaintiff,  and  for  that  It  awarded  costs 
against  the  defendant.  Tbe  defendant, 
having  excepted,  appealed  to  this  court. 

W.  V.  Munroe,  for  appellant.  Allen  A 
Dortcb,  for  appellee. 

Mbbbimon,  C.  J.  The  porpose  of  the 
statute  (Code,  {  1376)  reqiurlng  all  condi- 
tional sales  of  personal  property  to  be  re- 
duced to  writing  and  registered.  Is  to 
protect  creditors  and  purchasers  for  vatno. 
It  Is  no  part  of  Its  purpose  to  render 
such  sales,  whether  In  writing  or  not.  In- 
valid as  between  tbe  parties  to  It.  As  be- 
tween them  such  sale  has  the  same  qnall- 
ties,  and  is  Just  as  effectual,  a»  It  would 
have  been,  and  may  be  proven  by  thelln 
evidence,  as  before  the  statute  was  enact- 
ed, and  the  parties  may  have  the  like  rem- 
edies against  each  other.  Brem  v.  Lock- 
liart,  93  N.  C.  191 ;  Drill  Co.  v.  Allison,  94 
N.  C.  548;  Butts  v.  Screws.  95  N.  C.  216, 
This  controversy  Is  between  the  parties 
to  tbe  conditional  sale  in  question,  and 
hence  tbe  court  properly  allowed  tbe  note 
for  part  of  the  price  of  the  hurse  tu  be  put 
In  evidence,  although  It  had  not  been  reg- 
istered. The  plaintiff  alleged  In  bis  com- 
plaint that  he  had  title  tu  tbe  horse  In 
question.  This  the  defendant  broadly  de- 
nied, and  thus  tbe  first  issue  submitted  to 
tbejury— a  very  material  one — was  raised 
by  tbe  pleadings.  The  Jury  found-  by 
their  verdict  that  the  plaintiff  was  not 
the  owner.  Nevertheless,  "the  court,  be- 
ing of  opinion  that  tbe  first  of  said  issues 
Is  a  general  finding, controlled  by  tbe  find- 
ings npun  the  other  Issues,  and  may  be 
treated  as  surplusage.  •  *  adjudged 
that  the  plaintiff  Is  tbe  owner  of  said 
horse,  and  entitled  to  retain  the  posses- 
sion thereof etc.  We  are  unable  to  see 
upon  what  ground  the  court  treated  the 
findlue  of  thejuryupon  the  first  Issue  as 
Immaterial,  or  how  this  finding  was  ren- 
dered so  by  the  other  findings  of  tbe  Jury. 
Thelatter  may  have  been  proper,  but  they 
were  not  necessarily  Inconsistent  with  the 
first  one.  The  plaintiff  may  not  havetwen 
the  ovrner  of  the  borse,  and  the  d^endant 
may  have  owed  bira  for  tbesame$45.  The 
plaintiff  may  have  falsely  represented  to 
tbe  defendant  that  tbe  horse  was  "sound 
the  defendant  may  have  relied  upun  such 
repreHentatlon,  and  been  endamaged  as  a 
consequence;  and  yet  the  plaintiff  might 
not  be  the  owner  of  the  horse.  There  are 
no  special  findings  ol  fact  Inconsistent 
with  the  general  verdict.  The  flndlngs 
may  all  be  true,— certain^,  they  are  not 
necessarily  inconsistent.  Theflndlngin  re- 
sponse tu  the  first  Issue  was  very  materl- 
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«I,  and.  If  It  was  anwarranied  hj  the  avt- 
dmcA*  tbe  court  should  have  set  the  ver- 
dict aside,  and  directed  a  npw  trial.  In 

view  ul  the  verdict,  th^  eonrt  erred  In  ad- 
JndfciuK  that  the  plalntllf  was  the  owner 
of  the  horse,  end  that  the  sam^  be  sold  hj 
a  commlesioner.  The  flndlnse  of  the  Jnry, 
in  response  to  the  second  and  fifth  Iseaes, 
are  not  sufflclently  1  otellf gtble ;  they  leave 
tbe  matter  to  which  they  refer  too  vasnM 
and  uncertain  to  warrant  a  JndKment 
based  upon  them.  It  cannot  be  deter- 
mined with  reasonable  certslnty  whether 
the  Jury  simply  meant  to  find  that  the  de- 
fendant owes  tbe  plaintiff  $45,  with  inters 
est,  and  that  the  damasps  allowed  tbe  de- 
fendant Bhall  be  subtracted  from  thatsnm, 
or  whether  the  damages  so  allowed  shall 
be  recovered  by  the  defendant,  and  the 
plaintiff  shall  recover  nutbli^.  It  mtiy  be 
the  Jury  meant  to  find  that  the  defendant 
was  endamaged  $45,  with  Interest,  and,  In 
addition,  $22.60.  It  Is  so  contended.  It 
Is  uontended  ae  earnestly  otherwise.  In 
each  a  state  of  uncertainty,  the  verdict 
must  be  treated  as  void,  and  a  newtrlaJ 
directed  to  be  had.  Wedo  not  Intend  to 
be  anderstood  as  condemnluK  the  pracclce 
of  submitting  Issues  for  the  purpose  of 
ascertaining  damages  In  favor  of  the  de- 
fendant In  cases  where  he  pleads  a  conn- 
Ar-claim.  There  Is  error.  To  the  end 
tiiat  tbera  may  be  a  new  trial*  let  this 
opinion  be  certified  to  the  superior  eoort. 


Scott  v.  Lane. 

(Supreme  Court  of  North  Carolina.  Nov.  8, 
1801.) 

VoHBOLoeuKS  or  UoBTaAOs^Riears  or  Pua- 

OHAStR. 

The  pnrohaser  ot  land  tm  foredoture  of  s 
mortgage,  made  by  tbe  owner  aloae,  acquires 
title  thereto,  sobjeot  only  to  the  wife's  right  of 
dower,  whore  it  does  .not  appear  that  the  mort- 
gagor was  in  debt  at  the  time  of  exeonting  the 
same,  or  the  land  had  beoi  allotted  as  a  faome- 
atesd.  Hughes  v.  Hodges,  (N.  a)  9  &  E.  Bep. 
487,  xellowed. 

Appeal  from  sufwrior  court,  OnUford 
county;  JaubsG.  MacBae,  Judge. 

Ejectment  brought  by  L.  M.  Scott 
aguinst  Qenrge  D.  Lane.  Flalntlff  claims 
title  by  commlssionera*  deeds  un  fore- 
closare  ot  two  mortgagee  executed  by  de- 
fendant, and  not  signed  by  bis  wife.  Judg- 
ment was  directed  for  defendant  by  the 
eonrt,  and  plaintiff  appeals.  Beversed. 

L.  M.  Scott,  for  appellant. 

Clark,  J.  According  to  the  defendant's 
testimony,  he  was  Indebted  to  no  one  elue 
when  he  executed  the  mortgage,  and  there 
Is  nothing  In  the  pleadings  and  evidence 
to  Indicate  that  the  mortgaged  pmperty 
had  theretofore  been  allotted  as  a  home- 
stead. There  was  no  restriction,  there- 
fore, upon  the  owner'H/r/9  dfspouendt,  and 
the  purchaser  at  the  sale  under  the  mort- 
gage acquired  a  good  title  as  against  the 
d^endant  mortgagor,  subject  to  tbe  con- 
tingent right  of  dower  of  the  wife  It  she 
shonld  survive  him.   A  case  exactly  In 

Solnt  Is  Hughes  v.  Hodges,  102  N.  C.  286. 
12,  9  S.  E.  Bep.  487.  442.   Upon  the  evl- 
dence,  the  court  should  have  Instructed 
the  Jnry  to  return  a  verdict  lor  tbe  plain* 
Error. 


MoOBK  T.  Goodwin  et  al, 
(Bmpnnu  Oomn  cf  Jforih  OanMM. 

Ldotatiohb  of  AfmoNs — Patkbht  <ni  Aooomrr 
— Brvior  ok  SuBsn'. 
Under  Oode  K.  a  1 179,  providing  that  the 
requireoaient  that  an  aeknowledgmeat  or  prom- 
ise shall  be  in  writing  to  remove  the  bar  of  tbe 
statute  of  limitations  "shall  not  alter  the  affect 
of  any  payment  of  prindiwl  or  latarest, "  and 
seotlon  171,  providing  that  no  act  or  admission 
of  the  maker  of  a  bond,  after  It  Is  barred,  shall 
he  received  In  evidence  to  repel  the  bar,  except 
BgaEnst  him,  the  payment  of  Interest  on  a  oond  by 
the  maker,  before  It  Is  barred,  renews  the  ran- 
ning  of  the  statute  as  to  a  sore^. 

Appeal  from  superior  court,  ^ake  coun- 
ty;  BOBEBT  W.  WINSTON,  Judge. 

Action  by  James  Uoors  against  H.  J. 
Goodwin  et  al.  as  sureties  on  a  bond. 
The  plalntlft  alleges  that  on  tbe  etb  day 

of  February,  18S6,  one  Colin  Campbell,  as 
principal,  and  the  defendants  H.  J.  Gtood- 
wln  and  C.  E.  J.  Goodwin  as  saretles, 
covenanted  under  their  bands  and  seals  to 
pay  the  plaintiff,  12  months  after  date, 
$8<)0,  with  Interest  at  8  per  cent,  from  date, 
for  money  borrowed;  and  that  no  part  of 
said  debt  has  been  paid,  except  $31,  Inter- 
est to  January,  1^,  and  $24,  Interest  to 
January  9, 1S88,  both  of  which  paymente 
were  indorsed  ascredlts  on  thebond.  The 
defendants  answer,  and  admit  the  ezeca- 
tloo  of  the  bond,  but  they  say  that  it  was 
executed  by  them,  as  was  well  known  to 
the  plalntlff,as  sureties,  and  that  the  same 
was  payable  more  than  three  years  prior 
to  the  bringinir  of  this  action.  They  fur- 
ther say  that  they  are  Informed  and  be- 
lieve that  said  note  has  been  paid  by  the 
principal,  Campbell,  In  a  settlement  with 
the  plaintiff.  The  only  evidence  offered  to 
prove  a  payment  was  that  of  the  defend- 
ants, who  said  that  Campliell  told  them 
that  be  was  square  with  Moore;  that 
Moore  was  not  present;  and  that  one  of 
them  told  the  plaintiff.  In  1887,  that  he 
must  collect  the  note,  to  which  plaintiff 
replied,  "All  right."  His  honor  excluded 
this  evidence,  but  stated  that  he  would  ad- 
mit it  If  the  defendants  would  offer  sub- 
stantive proof  ol  a  settlement  of  the  note 
In  contruverny  between  the  plaintiff  aad 
Campbell.  The  defendants'  counstd  stat- 
ed that  they  had  no  snbstantlve  evidence 
of  such  a  settlement.  Defendants  except- 
ed. Affirmed. 

S.  O.  Ryaot  for  appellants.  Battle  A 
iiordecal,  tor  appellee. 

Davis,  J.,  {mfter  Btatlng  the  flute  tm 
above.)  The  evidence  was  properij  ex- 
cluded by  tbe  court.  In  fact,  counsel  for 
defendants  In  this  court  did  not  urge  tbe 
exclusion  as  error,  but  earnestly  Insisted 
that  tbe  statute  of  limitations  was  a  bar 
to  the  collection  of  the  debt,  as  against 
the  sureties.  Code,  166,  171.  Section 
365  bars  a  recovery,  as  to  sureties,  onless 
the  action  Is  brought  within  three  years; 
and  section  171  provides  that  "no  aet, 
admission,  or  acknowledgment,  *  •  • 
by  any  of  the  makers  ot  a  promissory  note 
or  bond  after  the  statute  of  llmltatloos 
shall  have  barred  the  same,  shall  be  re- 
celved  in  evidence  to  repel  the  statute,  ** 
etc.,  except  against  the  part7  makinjc  the 
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admifwIoDoracknowledginent.  Section  172 
reqalree  the  acknonrledKinent  or  promise 
to  b«  Id  writing  to  remove  tbe  bar,  but 
tbla  shsll  not  **  alter  the  effect  of  any  pay- 
ment of  principal  or  InteroBt."  In  tbe  case 
before  ue  the  paymeDts  were  uiade  before 
tbe  statute  bad  barred,  and  hie  bonor 
held  that  tbls  repelled  tbe  bar.  That  this 
was  correct  Is  too  well  settled  by  tbe  decto- 
ions  of  thlsconrttoadmlt  oldonbt:  Bank 
Harris,  96 N.G.  UB,  1 S.  £.  Rep. 469, and  the 
caaestberedted.  Weareeamestly askedby 
eonnsel  to  review  and  reverae  tbia  ruling, 
and  ve  are  referred  to  many  adJadicatluDS 
In  other  states;  but,  upon  examination, 
we  have  no  doubt  of  the  correctness  of  tbe 
construction  placed  npon  our  statute,  and 
reafflrm  It.  Counsel  says  that  if  several 
co-obligors  owe  a  debt  of  f 1,000,  under 
tbla  mllng.  If  tbe  note  or  bond  shall  be 
credited  wltb  the  pltlfol  som  of  10  cents 
wltbln  every  three  years,  tbe  debt  may 
be  kept  In  force  against  the  sureties  for  a 
century.  The  hardship  and  Injustice,  bo 
eloqucditly  portrayed  by  counBel,  are  with- 
out force.  In  view  of  tbe  facts  that  tbe 
payment  must  be  honestly  made,  and  the 
credit  not  falsely  or  fraadnlently  given, 
and  tbe  surety  or  Indoner,  It  he  shall  con- 
sider hlmsdf  in  danger  of  being  held  liable 
for  a  century,  or  Tor  a  longer  time  than  be 
may  wish,  can  easily  and  safely  protect 
himself  against  soch  hardship  by  giving 
tbe  notice  prescribed  in  section  3087  of  Hie 
Code.  There  is  no  error. 


LiAifBR  et  aJ.  V.  Lots. 

( Awrams  ODMrt  cf  North  CamMna.   Rbv.  8, 
188L) 

ttn-AmfsmcBira  or  Hiosv^t— Apfsal  vbok  Ob- 
i>sa  or  CoMHisaioHBBS— Tm  or  Takiso. 

1.  An  appeal  from  an  order  of  the  county 
omimlulonars  eBtabUshlng  a  nnbllo  road,  ana 
directing  a  Jury  to  be  summoiiea  to  lay  it  out  aud 
aasass  damages,  may  be  taken  as  well  after  tbe 
Gonflrmation  of  the  report  of  the  ]ary  as  before. 

2.  An  appeal  will  not  lie  to  the  snpremeroort 
from  a  dooimon  of  the  superior  court  refusing  to 
diamtss,  daring  the  trial,  an  appeal  from  an  or- 
der of  the  county  commissioners  opening  a  pub- 
lic road;  bat  ue  appellant,  In  wwh  a  case, 
BluKtld  taaTe  aaaigued  error  in  tiie  record  to  be 
oMisidered  oa  appeal  from  tiw  final  Judgment 

Api>eal  from  superior  court,  Chatham 
county ;  Jambs  D.  mcItbh,  Judge. 

This  was  a  petition  to  have  a  public 
road  and  terry  establfsbed.  The  prayer 
of  tbe  petitioner  was  allowed.  Tbe  Jury 
laid  out  the  road,  assessed  damages,  and 
made  tbelr  report  tu  tbe  county  commis- 
sioners, who  confirmed  the  same.  Ttaere- 
apon  the  respondent  appealed  to  tbe  su- 
perior coort.  In  the  latter  eoort,  the  ap- 
pellants (petitioners)  moved  to  dlsmlaa 
tbe  appeal,  "upon  tbe  ground  that  tbe  de- 
fendant (respondent)  should  have  ap- 
pealed from  the'order  of  tbe  commission- 
ers establishing  the  public  ruad,  flxlng  the 
termini,  and  directing  the  sheriff  to  sum- 
mon a  Jory  of  freeholders  to  lay  off  said 
road,  and  that  the  defendant  could  not 
appeal  from  tbe  order  confirming  the  re- 
port of  the  Jurors. "  The  court  denied  the 
mivtton,  and  the  petitioners,  having  ex- 
cepted, appealed  to  this  court.  Afflrmed. 

John  OamalDg  and  J.  S.  MaaalDg,lot 
appellants.   T.B,  H'omaeJr, tor  appellee. 


Mehriuon,  C.  J.,  {after atattDg  the  fkets 
as  above.)  It  may  l>e  that  therespondent 
was  satisfied  wltb  the  order  of  the  county 
commlBslonen  directing  tba  laying  out 
of  the  pobUc  road,'  and  he  did  not  desire 
to  appeal  from  such  order;  but  he  may 
have  been  dlssatisfled,  for  good  eause, 
with  the  action  of  the  inry  in  some  mate- 
rial respect,  and  that  of  the  county  com - 
mieslonem  Inconflrmtngthtirreport.  The 
Jury  may  not  have  been  a  lawful  one. 
They  may  have  proceeded  improperly  In 
tbe  execution  of  the  order,  or  in  asseaalng 
damages,  to  tbe  prejudice  of  the  respond- 
ent. If  so,  and  their  report  was  Improp- 
erly cooflrmed,  he  had  tbe  right  to  appeal, 
and  it  was  the  duty  of  the  superior  court 
to  hear  and  determine  the  matter  accord- 
ing to  law.  What  we  have  said  is  In  no 
sense  In  conflict  with  what  Is  said  and  de- 
cided in  McDowell  V.  Insane  Asylum,  101 
N.  C.  666. 8  S.  B.  Rep.  118.  It  may,  and  fre- 
quently does,  happen  that  the  principal, 
and.  In  a  legal  sense,  final,  Judgment  or 
order  In  an  action  or  proceeding  is  errone- 
ously executed.  In  such  case,  the  com- 
plaining party  has  the  right  to  appeal, 
certainly  when  and  as  soon  as  tbe  execu- 
tion of  the  order  or  Judgment  Is  completed 
and  curted  upon  by  the  court.  Theconrt, 
therefore,  property  denied  the  motion. 
Moreover,  an  appeal  did  not  He  from  tbe 
denial  of  a  motion  to  dismiss  the  appeal. 
Tbe  appellants  should  have  assigned  error 
In  the  record  to  he  considered  on  appeal 
from  the  final  Judgment.  Wilson  v.  Llne- 
berger.82  N.  C.  413;  Railroad  t.  Richard- 
son, Id.  848:  West  ▼.  ReynoldB.M  N.  0. 
338 ;  DavlB  t.  Ely,  100  N.  G.  SB8,  5  8.  B.  Sep. 
280;  State  v.  Warran,  100  N.  C.  «8,  B  S.  B. 
Hep.  603:  J  adgment  afflrmed. 


Weir  v.  Paqb  et  al, 
Wupnme  Oourt  qf  JTorth  OoroMno.  Nov.  8, 

18BL> 

LdAMomm  or  Mahribd  Woiuur  — >  OomAor^r 
HusBun>. 

Under  Code  N.  C.  S  18Se.  proTldlng  that 
no  woman  during  her  coverture  shall,  withoat 
her  bosband's  written  consent,  make  any  contract 
to  affect  her  real  estate,  except  fOr  her  neces- 
sary personal  expenses,  etc.,  unless  she  be  a  free 
trader,  a  married  woman  is  not  liable  tor  labor 
and  material  famished  for  her  real  estate  under 
her  hu8bHnd*s  contract,  although  tbe  evidenoe 
tends  to  show  that  she  was  aware  of  said  oon 
tract,  and  ratlAed  and  approved  it.  Farthing  v. 
Shields,  lOa  N.  a  289.  io  &  B.  Bep.  wOol- 
lowed. 

Appeal  from  superior  court.  Wake  coun- 
ty ;  RoBEBT      WiKaTON,  Judge. 

The  action  was  originally  brought  by 
W.  J.  Weir  against  Rnfna  H.  Page  and 
Ballle  B.  Page,  his  wife, but  Rufus  B.  Page 
died  before  the  complaint  was  filed,  and 
bis  pereonul  representative  has  never  bfen 
made  a  party,  and  the  action  is  prosecut- 
ed against  Sallle  £.  Page  alone.  The 
plaintiff  seeks  to  enforce  a  claim  and  lien 
for  work  and  labordone  and  material  fur* 
nisbed  on  the  property  of  Rufus  H.  Page 
and  the  separate  property  of  the  ibme  de- 
fendant, as  set  out  In  the  complaint.  Tbe 
defendant.  In  her  answer,  says  that  she 
was  Informed  by  her  husband,  now  de- 
eeaaed,  that  he  had  contracted  with  the 
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plaintiff,  or  tbe  Arm  of  Hammlll  A  Weir, 
to  do  Rome  work  ou  tbe  property  men- 
tloned  in  tbe  complaint,  some  o(  which 
was  her  separate  property,  and  that  the 
aame  was  to  be  paid  (or  In  tbe  manner  set 
ont  In  the  answer;  batsbedeales  that  said 
contract  was  for  or  on  ber  behalf,  and  she 
denies  that  ber  aald  hnsband  had  any 
power  or  authority  to  bind  her  by  said 
contract,  bat  that  her  said  baaband  was 
to  be  solely  responsible  for  the  same,  and 
to  pay  In  the  manner  particularly  stated 
In  the  anawer,  tihe  denies  that  any  one 
bad  any  authority  from  her  to  make  tbe 
contract  alleged  In  the  complaint.  W.  J. 
Weir  testified  In  his  own  behalf  that  he 
had  a  contract  witb  Rutns  H.  Page  to  do 
the  brtck-work  and  plastering  on  two 
houses  on  8aunderB  street;  that  he  made 
tbe  contract  with  Rnfas  H.  Page,  and  nev- 
er bad  a  word  of  conversation  with  Sallie 
E.  Page  aboat  the  houaen;  that  Ellington 
livea  In  one  and  Mrs.  Page  In  tbe  other; 
that  the  Talne  of  the  work  done  ou  the 
property  of  Rutue  U.  Page  was  95.87,  and 
the  resldno,  amounting  to  91,571.11,  was 
done  on  the  property  of  Mrs.  Page;  that 
$771.11  has  been  paid  on  tbe  claim,  and 
no  other  snm ;  that  he  owed  Page  only 
a  small  sum  when  the  work  was  begun; 
that  Bnfus  H.  Page  gave  bis  Individual 
note  for  the  amoant  due  In  settlement  of 
tbe  whole  claim  upon  which  the  suit  Is 
brought.  The  defendant,  Mrs.  Bailie  E. 
Page,  introduced  as  a  witness  tor  the 
plaintiff,  testified  that  she  owned  the 
woud-yard  lot,  and  described  it  from  the 
complaint;  that  atae  bad  bargained  to  buy 
two  lots  on  Saunders  street,  adjoining  R. 
W.  Best  and  others,  and  described  it  fully 
from  the  complaint;  that  she  knew  that 
work  was  being  done  on  both  tbe  Saun- 
ders-Street  lots  and  on  the  wood-yard  lot 
at  tbe  time,  and  went  around  several 
times  and  saw  the  work  going  on;  that 
she  did  not  autboriie  her  husband  to  con- 
tract for  any  work  on  tbeae  honiiea ;  that 
eht  knew  who  did  the  work ;  that  Stan- 
ley and  Thomaa  were  tbe  carpenters,  and 
Hammlll  ft  Weir  were  the  contractors  tor 
tbe  brick  and  plaster  work ;  that  she 
raised  no  objection  to  tbe  work  that  tbe 
plaintiff  did  on  the  place.  The  plaintiff 

{ proposed  to  ask  this  witness  what  was 
ler  husband's  pecuniary  condition  in  1877; 
asked  to  show  that  the  plaintiff  did  not 
rely  on  the  husband  for  payment,  but  re- 
lied on  bis  Hen,  and  also  to  corroborate 
Weir's  statement  to  this  effect.  This  was 
objected  to  by  the  defendant,  and  exclud- 
ed by  the  conrt,  and  the  plaintiff  except- 
ed. This  witness  further  testified  that  she 
(lid  noc  direct  or  authorice  any  change 
In  tbe  buildings;  that  she  expected  to 
rent  the  places  out;  that  in  1877  Mr. 
Page  was  operating  with  money  borrowed 
on  the  wood-yard  property;  that  the 
wood-yard  property  was  under  mortgage 
when  she  took  it.  The  defendant  offered 
In  evidence  an  account  rendpred  by  tbe 

{ilalntlff,  at  tbe  foot  of  which  was  tbe 
oUowing:  **  Settled  by  dae-blll.  Raleigh, 
N.  C,  Jan.  17th,  1878;''  and  signed  ty 
W.  J  Weir.  The  plaintiff  was  ncalled, 
and  testified,  after  objection  from  thede- 
fendant,  that  he  did  not  give  the  paper  re- 
ferred to  in  Uen  oi  hts  lien,  bat  told  Rufos 


H.  Page  that  he  wonld  rdy  on  the  statu- 
tory Hen.  The  court  charged  tbe  Jury 
that  there  was  no  evidence  of  any  con- 
tract to  bind  tbe  separate  property  of  the 
Amv  defendant,  and  that  her  property 
cannot  be  subjected  to  the  Uen  of  the 
plaintiff's  claim.  To  this  charge  tbe  plain- 
tiff excepted,  and  assigned  the  same  sa 
error.  The  plaintiff  insisted  that  tbe  hus- 
band was  agent  for  his  wife,  and,  besides, 
that  tbe  separate  estate  was  bound  under 
tbe  whole  evidence.  Tbe  court,  being  of 
contrary  opinion,  so  held,  and  plalntUI  ex- 
cepted. Can  on  appeal  settlea  at  Oxford, 
2Mh  August,  1891,  by  consent.  Affirmed. 

S.  6.  BtyAUt  tor  appellant.  Aute&elor 
Dererenx,  tor  appellees. 

Datis,  J.,  (after  at&tiag  tbe  fketa  m 
above.)  Tbe  plaintiff  bases  bis  claim  and 
Hen  for  work  and  labor  done  and  material 
furnished  upon  a  contract  made  with 
Butns  H.  Page,  the  deceased  husband  ot 
tbe  defendau  t.  It  Is  well  settled  that  un. 
lees  a  married  woman  be  a  free  trader,  as 
prescribed  by  statute.  (Code.  S§  1827, 1828,  et 
seq.,)  she  la  Incapable  of  making  any  ex- 
ecutory contract  affecting  her  real  or  per- 
sonal estate,  except  as  allowed  Id  section 
1820  of  the  Code.  We  deem  it  safilcient  to 
refer  to  these  sections  ot  the  Code,  and  to 
Farthing  v.  Shields.  108  N.  G.  289. 10  S.  E. 
Rep.  998,  and  the  authorities  there  cited.  In 
which  the  subject  is  considered,  as  concla- 
give  of  tbe  correctness  of  the  ruling  of  his 
honor  below.^  But  counsel  for  the  plain- 
tiff says  the  d^endant's  property  has  been 
greatly  enhanced  in  value  by  tbe  work 
and  labor  done  and  material  famished, 
and  tbat  she  enjoys  the  benefit  of  this  in- 
creased value  at  the  expense  of  the  plain- 
tiff, and  upon  broad  principles  of  equity 
—ex  xqno  et  boao—be  is  entitled  to  com- 
pensation, and  uoght  to  be  paid  by  the 
defendant,  who  enjoys  the  beoeUt  of  tbe 
Increased  value.  Tbe  only  answer  to  this 
—and,  BO  far  as  this  court  is  concerned  or 
has  power,lt  Is  coneluslve— Istbatthe  law 
to  which  reference  has  been  made  clearly 
and  explicitly  declares  otherwise,  unless  tbe 
work  and  labor  bad  been  done  and  tbe 
material  famished  under  a  contract  al- 
lowed by  law.  It  is  tbe  daty  of  this  court 
to  constrne  and  declare  tbe  law.  and  it  la 
not  within  Its  province  to  make  or  alter 
It.  The  constitution  ot  North  Carolina 
secures  to  every  married  woman  tbe  sole 
and  separate  estate  In  her  real  and  per- 
sonal property,  Independent  of  her  bus- 
band,  as  If  she  were  a  feme  aole.  Having 
in  relation  to  ber  separate  estate  all  the 
rights  of  a  feme  aol«,  whether  and  to  what 
extent  her  protecting  disabilities  ought 
to  be  removed,  and  her  llablUtles,  in  deal- 
ing with  her  separate  estate,  as  to  all  pecw 
sons  other  than  her  fansband.  made  com- 
mensurate with  ber  rlgbt>,  and  whether 
such  alterations  In  tbe  law  woald  not  pre* 

1  Code  H.  O.  I  16SS,  srovldM  ttnt  "bo  womaa 
during  her  oovertore  sEall  be  ci^ble  of  mairtT^j 
any  contract  to  affect  her  real  or  personal  estate, 
except  (or  her  neoessary  personal  expenses,  m 
for  the  support  of  the  family,  or  auoh  as  duv 
be  necessary  In  order  to  pay  her  debts  ezm- 
ing  before  marriage,  witfaout  the  written  coo- 
sent  of  her  husband,  onleas  she  be  a  free  txadar, 
as  hereinafter  allowed. " 
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rent  mach  lojoatlce  and  many  Irande,  are 
questions  to  be  addressed  to  the  wine  con- 
BlfleratloD  and  sonnd  discretion  ol  the 
law-making  power,  and  not  to  the  court. 
No«Tor. 


ftAHSBT  T.  CbEKK. 

{Supreme  Oomt  ttflfonh  CanMna.  Vw.  t, 
189L) 

Lmn.— PaiTiLxosD  ComnnncATioirs— CaAaaas 

AOAIMST  PUBLIO  OmOBB. 

An  alleged  libel  ounslsted  In  a  letterwrlt- 
ten  hj  the  deCendaQt  to  thesnperlntendeatof  the 
United  States  oennus,  wherein  it  was  stated  that 
the  defendant  thoBRht  hiinaelt  entitled  to  recom- 
mend some  of  his  political  friends  in  the  district 
In  which  he  lived,  and  have  them  appointed  as 
enmneratora;  that  the  supervisor,  however,  had 

Kid  no  attention  to  his  recommendations,  but 
d  appointed  the  plaintiff,  a  man  who  had  since 
the  war  murdered  two  Dnlon  soldiers,  and  been 
Inatnunental  al^  in  defrauding  the  defendant 
out  of  his  election  to  the  legislature.  There  was 
evidence  that  the  charges  were  untme,  and  that 
tte  character  of  the  plaintiff  was  good.  There 
was  no  evidence  in  reply,  and  the  answer  ad- 
mitted that  the  object  of  the  defendant  was  to 
secure  plaintiff's  removal  from  ofBoe.  Held,  that 
the  communication  was  one  only  of  qualified 
privll^e,  and  that,  as  there  was  evidence  tend- 
incr  to  show  malice,  the  oase  should  have  been 
snDmlned  to  the  Jury. 

Appeal  from  superior  court,  Durham 
county;  Edwin  T.  Botkin.  Jadge. 

Tbla  waB  an  action  for  libel,  brought  by 
N.  A.  Ramsey  against  James  A.  Cheek.  The 
alleged  libel  cunslstt'rl  of  the  following  let- 
ter, written  by  the  defendant,  concerning 
the  plalntinand  others, and  wasaddressed 
to  the  Honorable  Robert  Porter,  so- 
perinteudent  of  the  Eleventh  United  States 
cenaua:  "Hlllaboro*  N.  C.  Jane  10th, 
1890.  Hon.  Robert  Porter,  W.aHhlngton, 
D.  C— DearSlr:  In  this  district,  Mr.Haw- 
kins  [the  sapervlBor]  appointed  a  large 
majority  of  enumerators,  extreme  Demo- 
crats, ballot-bux  etuffere,  among  them 
murderers  and  drunkards.  I,  having  rep- 
resented the  couuty  and  Durham  In  the 
atate  legislature,  having  been  the  Bepnb- 
Ilcan  candidate  for  the  state  senate  last 
election,  thought  that  T  was  entitled  to 
recommend  and  get  a  part  of  my  Repub- 
lican friends  appointed  ennnierators,  but 
instead  of  this  Hawkins  pays  no  atten- 
tion to  me  and  friends,  but  appoints  In 
Durtaam  a  man  named  Ramsey,  who  mur- 
dered, since  the  war,  over  two  Union  sol- 
diers while  they  were  asleep.  This  same 
man  was  the  leader  In  defrauding  me  and 
Mr.  Nichols  out  of  our  election  last  elec- 
tion. Another  of  his  appointees,  *  •  *. 
The  above  characters  Is  a  sample  of  the 
kind  of  men  Hawkins  apijolnted.  We  do 
not  know,  or  can  we  omlerstand,  such 
work  coming  from  a  Republican.  Some 
good  men  say  he  has  boodled  out  the 

f daces  to  Democrats  tn  injure  the  Repnb- 
Ican  cause  In  the  future.  Whoeverhascon- 
trol  or  recommends  the  appointments  In 
North  Carolina,  does  not  care  for  the  in- 
terest nf  the  Republican  party  In  this  sec- 
tion. •  »  *  Respectfully,  JamesA.Cbebk." 
The  court  beldr  as  a  matter  ol  law,  tiiat 
the  communication  was  prlvlleKed.  and 
that,  as  there  was  no  evidence  of  express 
malice,  plaintiff  could  not  recover.  From 
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an  order  taking  the  case  from  the  Jury 
plaintiff  appeals.  Reversed. 

W.  A.  Guthrie  and  J.  S.  ManolBg,  for  ap- 
pellant. J.  W.  Graham  and  Boone  &  Psu^ 
<ar,  for  appeUee. 

Clabr,  J.  The  words  used  charged  the 
plaintiff  with  an  indictable  otfense,  and  also 
were  calculated  to  dlspamge  blm  In  bis 
ofHee.  They  were  actionable  per  m. 
The  defendant  Introduced  no  evidence,  nei- 
ther to  prove  the  truth  of  the  allegations, 
nor  to  show  that  he  had  written  the  let- 
ter for  an  honest,  bona  Sde  purpose;  but 
contended  that  tba  letter  was  a  privileged 
communication,  and  that  the  burden  waa 
on  the  plaintiff  to  show  express  malice, 
which  be  had  failed  to  do.  The  court  be- 
ing of  opinion  with  the  defendant,  the 
plaintiff  took  a  nunsnlt  and  appealed. 
Ordinarily,  in  libel  and  slander.  If  the 
words  are  actionable  per  ge,  the  law 
presumes  mnliue,  and  the  burden  Is  on  the 
defendant  to  show  that  the  charge  la 
true.  It  is  otherwise  If  the  communica- 
tion Is  privileged.  Privll^ed  communica- 
tions are  of  two  kinds:   (1)  Absolutely 

f>rivHeged,— which  are  restricted  to  cases 
n  which  it  is  so  much  to  the  public  In- 
terest that  the  defendant  should  speak  out 
hlR  mind  fully  and  freely  that  all  actions 
In  respect  to  the  words  used  are  absolute* 
]y  forbidden,  even  though  it  be  alleged 
that  tfaay  were  used  falsely,  knowingly, 
and  with  express  malice.  This  complete 
Immnnlty  obtains  only  where  the  pabllc 
service  or  the  due  aumlnlstration  of  Jns- 
tice  requires  It,  a.  g.,  words  used  in  debate 
in  congress  and  the  state  legislatures,  r&< 
ports  of  military  or  other  officers  to  their 
superiors  In  the  line  of  their  duty,  every- 
thing said  by  a  Judge  on  the  bencb,  by  a 
witness  In  the  box,  and  the  like.  In  tbeee 
cases  the  actiou  Is  absolutely  barred.  18 
Amer.  A,  Eng.  Enc.  Law, 406.  (2)  Qualified 
privll^ce.  In  less  Important  matters, 
where  the  public  Interest  does  not  require 
such  absolute  Immunity,  the  plaintiff  will 
recover  In  spite  of  tbe  privilege  If  he  can 
prove  that  the  words  were  not  used  bona 
tide,  but  that  the  defendant  used  tbe  priv- 
ileged occasion  artfully  and  knowingly  to 
falsely  defame  the  plaintiff.  Odger,  ^and. 
&  L.  184.  In  this  class  nf  cases  an  action 
wiil  lie  only  where  the  party  is  guilty  of 
faleehood  and  express  malice.  18  Amer. 
&  Eng.  Enc.  Law,  supra.  Express  malica 
Is  malice  la  tact,  as  distinguished  from  Im- 
plied malice,  which  la  raised  as  a  matter 
of  la  w  by  the  use  of  words  libelous  per  so, 
when  the  occasion  is  not  privileged. 
Whether  the  occasion  Is  privileged  Is  a 
question  of  law  for  the  court,  subject  to 
review,  and  not  for  tbe  Jury,  unless  tbe 
circumstances  of  the  publication  arein  dis- 
pute, when  It  is  a  mixed  question  uf  law 
and  fact.  The  present  case  is  one  of  qual- 
ified privilege.  The  plaintiff  was  not  in 
government  employ  under  Porter.  He 
was  nut  called  upon  by  any  moral  or  le- 
gal obligation  to  make  the  report,  and  It 
was  not  made  In  the  line  uf  official  duty. 
It  was  nut  absolutely  privileged.  But  he 
was  an  American  citlsen,  Interested  In  the 
proper  and  efficient  administration  of  the 
public  service.  He  had.  therefore,  the 
right  to  criticise  public  officers;  and  if  he 
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honestly  and  bona  Sde  believed  and  had 
probable  cause  to  believe  that  thti  charac- 
ter and  conduct  of  the  plaintltf  were  such 
that  the  pablle  interest  demanded  bis  re- 
moval, he  had  a  rlKht  to  make  the  com- 
manlcatlon  in  qoestlon,  giving  bis  reasons 
therelor,  to  the  bead  of  the  department. 
The  presnmption  of  la  w  la  that  be  acted 
bona  Sde,  and  the  burden  was  on  the 
plaintiff  to  show  tbat  he  wrote  the  letter 
with  malice  or  without  probable  cause. 
Brigffs  v  Garrett, 111  Fa. St. 4M. 3  Atl.  Bep. 
518;  Bod  well  v.  Osgood,  8  Piek.  879.  "Mai- 
lee,"  in  this  connnctlon,  is  defined  as  "any 
Indirect  and  wicked  motive,  which  Induces 
the  d^endant  to  defame  the  plaintiff.  If 
malice  be  proved,  the  privilege  attaching 
to  the  occasion  Is  lost  at  once."  Odger, 
Sland.  &  L.  267:  Clark  v.  Molyneux,  8  Q. 
B.  Dlv,  246;  Brornage  v.  Prosser.  4  Bam. 
&  C.  247;  Hooper  v.  Tmscott,  2  Blng.N.C. 
457;  Dickson  t.  Earl  of  Wilton,  1  Fos:t.  ft 
F.  419.  The  roles  applicable  to  an  ordi- 
nary action  tor  libel  apply  In  snch  cases 
whenever  malice  is  proved.  Proof  that 
the  words  are  false  is  not  sufficient  evi- 
dence of  malice,  unless  there  is  evidence 
that  the  defendant  knew  at  the  time  of 
using  them  that  they  were  false.  Foon- 
tain  V.  Boodle,  48  £.  C.  L.  6U6 ;  Odger,  Bland, 
ft  It.  276.  That  tiie  defendant  was  mis- 
taken In  the  words  nsed  by  him  on  soeh 
confidential  or  privUeiced  occasion  Is,  tak- 
en alone,  no  evldnce  of  malice.  Kent  v. 
Bongarts,  16  R.  I.  73,  23  Atl.  Bep.  — ^  and 
cases  cited. 

We  do  not  assent  to  the  opposite  doc- 
trine, which  would  seem  to  be  laid  down 
by  Pbabson.  J.,  in  Wakefield  v.Smlthwlck, 
49  N.  C.  827.  which  is  not  supported  by 
the  authority  he  cites  and  doubtless  In- 
tended to  follow ;  for,  If  the  words  are  true, 
a  defendant  does  notneedtbeprotectlonof 
prlvll^se.  It  is  when  they  are  false  tbat 
he  claims  It.  To  strip  blm  of  such  protec- 
tion there  must  be  both  falsphood  and 
malice.  To  hold  that  falsehood  Is  Itself 
proof  of  malice  In  socb  cases  reduces  the 
protection  to  defend  on  the  presumption 
the  truth  of  the  chaises.  If,  however, 
there  were  means  at  hand  for  ascertaining 
tbe  truth  of  the  matter,  of  which  tbe  de- 
tendant  neglects  to  avail  himself,  and 
Ebooses  rather  to  remain  in  IgnoranRe 
ivhenbe  mlghtbave  obtained  full  Inlorma- 
Uon,  there  will  be  no  pretense  for  any 
claim  of  privilege.  Odgcr  Bland,  ft  L.  199. 
*Tu  entitle  matter  otherwise  libelous  to 
tbe  protection  [of  qualified  privilege] 
which  attaches  to  communications  made 
In  the  lulflllment  of  dut.y,jbonA  fides,  or,  to 
use  our  own  equivalent,  honesty  of  pur- 
pose. Is  essential;  and  to  this  again  two 
things  are  necessary*  (1)  That  it  be  made 
not  merely  on  an  occasion  which  would 
Justify  making  It.  but  also  from  a  sense  of 
duty;  (2)  that  It  be  made  with  a  belief  of 
Its  truth."  CoCEHURN,  O.  J.,  in  Dawktna 
V.  Lord  Paulet,  L.  B.  6  Q.  B.  nt  page  102. 
The  malice  may  be  proved  by  some  ex- 
trinsic evidence,  such  as  ill  feeling,  or  per- 
sonal hostility,  or  threats,  and  the  like, 
on  the  part  of  the  defendant  towards  the 
plaintiff;  but  tbe  plaintiff  Is  not  bound  to 
prove  malice  by  extrinsic  evidrace.  He 
may  rely  on  the  words  of  tbe  ilbel  itself, 
and  on  the  circumstances  attending  its 


publication,  as  affording  evidence  of  mal- 
ice. OdgerSland.  ft  L.277-288;  13  Amer.& 
Eng.  Enc.  Law.  431. 

In  the  present  case,  tbe  letter  charged 
the  defendant  with  murder,  and  with  hav- 
ing cheated  the  plaintiff  out  of  bis  ejection. 
There  was  evidence  tending  t4>  prove  that 
these  charges  were  untrue,  and  that  tlie 
character  of  plalatlff  was  good.  There 
was  no  evidence  In  reply,  and  the  answer 
admits  that  the  object  of  the  communica- 
tion was  to  secure  tbe  removal  of  plain- 
tiff from  the  office  he  held.  There  was  ev- 
idence on  tbe  face  of  the  letter  tending  to 
show  that  the  motive  of  the  plaintiff  was 
ill  will  to  the  plaintiff  by  reason  of  his  al- 
leged action  in  defrauding  d«tendant  of  his 
election,  and  spleen  on  account  of  hla  (the 
defendant's)  not  having  had  his  recom- 
mendation more  considered,  and  bis 
friends  appointed  to  the  offices  to  which 
Ramsey  and  others,  named  In  the  letter, 
had  been  appointed.  There  being  evidence 
tending  to  prove  malice  as  above  deaned, 
(which  need  not  be  peraonel  HI  will  to  tbe 
plaintiff,)  his  honor  erred  In  not  submit- 
ting the  case  to  the  Jury.  If  tbe  d^endant 
made  tbe  communlcatiun.not  recklessly  or 
maliciously,  but  bona  ttde.  and  out  of  a 
desire  to  benefit  the  pablle  service,  the 
plaintiff  cannot  recover,  though  tbe 
charges  made  by  thedeff^ndant  may  b«  un- 
true. That  the  plaintiff  was  of  a  dillBrnit 
political  party  from  himself  gave  blm, 
ho\rever,  no  license  to  mske  to  the  ap- 
pointing power  false  and  defamatory 
charges  against  him  maliciously  or  with- 
out probable  cause,  simply  to  seenre  his 
removal  from  office.  If  the  defendant 
thought  tbe  plaintiff  should  be  removed 
from  office  because  t>elonxlng  to  a  differ 
ent  political  party,  and  therefore.  In  bis 
Judgment,  unsuitable  or  unfit  to  hold  the 
office,  be  should  have  puthls  letter  on  that 
ground,  and  thereeonid  have  been  nocom- 
plalnt.  He  had  no  right  to  make  defama- 
tory charges,  If  false,  to  seenre  d^'^udant's 
removal,  the  motive  not  being  a  bona  Me 
one  to  purge  the  public  service  of  ■  felon 
and  ballot-box  stutfer,  but  merely  to  re- 
move one  who  was  objectionable  to  blm 
either  as  being  of  an  opposite  party  or  by 
having  Injured  blm  personally,  or  from 
having  been  appointed  Instead  of  his  own 
recommendee  for  the  place.  If  the  defend 
ant's  motive  was  to  injure  Hawkins,  and 
to  do  that  he  recklessly  made  false  and  de- 
famatory allegations  agalnstthe  plaintiff, 
that  Is  malice  which  would  entitle  the 
plaintiff  to  damages.  It  Is  to  tbe  public 
Interest  tbat  the  unfitness  or  derellctionv 
of  public  officials  should  be  reported  to 
tbe  authority  having  the  power  of  remov- 
al, and  any  clttsen  bona  Ode  making  such 
report  does  no  more  than  his  dnty,  and  Is 
protected  by  public  poll^  against  the  re- 
covery of  damages,  even  though  tbe 
cbarge  should  prove  to  be  false.  Bat  pub- 
lic Justice  win  not  permit  the  government 
archives  to  he  made  with  Impnnity  tbe 
receptacle  of  false  and  defamatory  charges, 
made  to  secure  the  removal  ot  an  offlrer, 
whereby  the  malice  of  tbe  party  making 
such  charge  may  be  gratified,  or  that  som« 
benefit  or  advantage,  direct  or  Indirect, 
may  come  to  him.  Proctor  t.  Webater,  1* 
Q.  B.  Dlv.  112,  (1885.)   II  the  party  know* 
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tbe  charge  to  be  talne.  or  makes  It  witlioat 
probable  eauae.  this  is  evidence  of  malice. 
Wakefield  r.  Bmlthwick,  4»  N.  C.  827.  If 
tbe  charge  Id  such  cases  Is  false,  tbe  law 
looks  tu  the  motive.  It  the  deteDdant,  nut 
moved  by  the  public  welfare,  but  by  some 
wicked  and  indirect  motive,  such  as  to 
gratify  hU  malice,  or  faU  love  of  patron- 
age, to  assert  his  own  Inflaencetur  the  Uke, 
by  false  eborffee  has  willfully  or  recklessly 
defamed  tbe  plalntilT,  the  later  is  «ntttled 
to  recover  damages  at  tbe  hands  ol  tbe 
Jory.  Error. 

BaAD8HBH  T.  Ohbsk. 
(Stcpreme  Court  of  l^orth  CoFOMno.  Nor.  t. 

Appeal  from  superior  coor^  I>iu>ham  ooonty; 
EuwiN  T  BoTKix,  Judge. 

ActtoQ  for  libel  by  W.  C.  Bradsher  against 
James  A.  Cheek.  Duendaat  wrote  a  letter  to 
the  United  States  oensns  supervisor,  obargloc 
the  plalntlA  with  an  utten^  to  murder.  At  the 
close  of  plalotiCs  tettlmooy  the  ooarc  said  that 
it  would  charge  the  jury  that  the  letter  was  a 
privll^od  communication,  and  that  there  was  no 
eridmce  of  malice.  Flaintift  sabmltted  to  a 
nonsuit,  and  appealed.  Kevened. 

W.  W.  Adler,  fbr  appellant.  Boone  A  Pculur 
and  J.  W.  Orahom,  for  appellee. 

CuBK,  J.  This  action  Is  brought  against  the 
same  defendant  and  upon  the  same  letter  as  In 
the  case  of  Ramsey  r.  Cheek,  18  8.  B.  Rep.  776. 
Tbe  en^  dlfferraoe  Is  that  the  fibaige  made 
agatnat  this  plaintifE  In  tbeletteria  Man  attempt 
to  morder  Inilesd  of  marder,  and  time  la  no  al- 
lesation  of  personal  Injury  to  the  defendant  by 
this  plaintui  having  defrauded  him  out  of  his 
election.  But  from  tbe  letter  Itself  there  was  ev- 
idence to  go  to  the  lury  tending  to  show  express 
malice,  as  stated  in  the  opinion  In  that  case. 
The  defendant  may  have  made  the  communica- 
tion, as  tne  law  presumes,  with  a  borui  fide  and 
patriotic  motive  to  secnmthe  removal  from  ofOce 
of  a  man  whom  he  deemed  unfit  to  fill  it  by  rea- 
wm  of  hts  having  attempted  to  commit  a  felony, 
or  it  may  be  that  his  motive  was  woQn<ted  self- 
love  in  not  having  those  recommended  by  him- 
self appointed,  or  to  obtain  the  removal  of  the 

Blatntlff  and  Ramsey  on  false  allegations,  and 
le  securing  the  nomination  of  their  suocessors 
for  his  own  friends.  TUs  was  a  matter  for  tbe 
jury  to  pass  upon,  and  they  bad  a  right  bo  eon- 
alder  the  papw  itself,  there  being  on  Its  faoe, 
taken  altogether,  and  with  tbe  oTroamstances 
surrounding,  some  evidence  of  express  malice, 
as  is  more  fully  pointed  ont  In  the  foregoing 
Enor. 


BicNAUEB     CoKK,  Secretary  of  State, 
et  Al. 

tSumrent  Court  cf  Korlh  CartMna.  Hov  S. 

1891.) 

Pmi>io  IiAxns  —  TiTLis  Dnaivsn  raou  Btatbs— 

Vom  BNTKItB—BKMBDJKS— INJUITCTION. 

1.  The  claimant  of  title  to  several  oontlgaous 
tracts  of  land  cauuot  enjoin  the  secretary  of  state 
from  Issuing  grants  thereto  upon  void  entries,  on 
the  ground  that  they  will  prove  a  cloud  upon  his 
title,  because  he  Is  not  entitled  to  such  relief  un- 
less in  rightful  possession,  in  which  case  his 
remedy  at  law  is  adequate,  as  under  Code  V.  C. 
I  1277,  by  recording  «urveys  of  tbeir  oatex  lines, 
so  aa  to  exhibit  their  outer  boundaries  aa  If  the 
wbole  territory  were  one  tract,  his  possession  of 
one  is  possession  of  all,  eoabliog  bim  to  redress 
an  invasion  of  any  of  them;  in  addition  to  which 
be  may  under  Coae  H.  C.  g  2786,  bring  an  action 
In  tbe  superior  court  of  the  county  In  which  the 
land  Ilea  to  r^wal  and  vacate  grants  Issued 
**  against  law,"  or  obtained  "by  false  suggesUon, 
•nrprise,  or  fraud." 


3.  An  act  of  the  legislature -curing  the  gran- 
tee's title  as  to  the  state  would  in  no  wise  affect 
plaintiff's  tlUe. 

Appeal  from  superior  court.  Wake  coun- 
ty; RoBKBT  W.  WiKSTON,  Judge. 

Suit  In  equity  by  Charles  McNameefor  aa 
injnuetlon  to  restrain  Oetavlus  Coke,  sec- 
retary ol  state,  from  issuing  to  B.  J.  Alex- 
ander grants  of  land  from  tbe  state.  In- 
JunctioD  dlsBOlTed.  Plaintiff  appeals.  At> 
firmed. 

Statbhent  bt  the  Coubt.  Tbe  iilaln- 
tiff  set  forth  In  bis  complaint  that  tbe  de- 
fendant B.  J.  Alexander  bad  entered  and 
caused  to  be  surveyed  a  portion  of  the  bed 
of  tbe  French  Broad  river.  In  Buncombe 
itounty,  for  all  of  which  land  the  plaintiff 
bad  title  thrungb  mesne  conveyaAcea  con* 
nectlng  him  with  grants  from  tbe  state* 
some  ol  which  crossed  tbe  river  so  as  to 
include  tbe  whole  bed.  and  others  of  which 
extmded  to  tbe  middle  of  the  stream  from 
each  side.  Tbe  plaintiff  alleged  that  tbe 
said  entries,  on  account  of  tbe  form  and 
tbe  maimer  of  recording  them  upon  the 
books  ol  tbe  entay-taker.  and  tbe  mlstakea 
madH  by  the  surveyor  In  locating  thenn, 
were  void ;  but  that  tbe  evidence  sbowiog 
them  to  be  void  tor  Irregularity  might  be- 
lost  by  lapse  of  time.  The  plaintiff  prayed 
Judgment  that  theentrlesbedeclared  void; 
that  the  secretary  of  state  be  enjoined 
from  issuing,  and  the  defendant  Alexander 
from  receiving,  or  putting  on  record, 
grants  Issued  upon  said  entries.  It  wa» 
contended  that  the  grants.  If  Issued,  would 
prove  a  cloud  upon  the  title  of  the  plain- 
tiff, among  others,  for  the  reason  that  the 
legislature  might  cure  the  detects  in  tbe 
entries  by  statute.  The  Judge  below,  alter 
ftranting  a  temporary  restraining  order, 
dissolved  It.  and  gave  Judgment  that  tha 
defendant  go  without  day,  and  tor  costs. 
The  plaintiff  appealed  from  tbe  Judgment. 

F.  B.  BtiBhee,  for  appellant.  Strong  A 
Stronacb,  F.  A.  ScuddJey*  and  A,  W.  Grs- 
bam,  for  appellee. 

AVEBT,  J.  If  the  plaintiff,  by  means  of 
some  grants  from  the  state,  covering  tbe- 
wbole  bed  ol  the  French  Broad  river,  by 
crossing  tbe  stream,  and  utbers  extending 
ad  Slum  ftqaiB  from  each  side,  together 
with  mesne  conveyances  conoectiDg  him 
with  ail  of  such  grants,  could,  as  he  al- 
lies, show  title  to  the  whole  of  the  bed 
of  said  river  from  Smith's  bridge  to  tbe 
month  of  Avery's  creek,  being  the  portloD 
of  the  river  bed  covered  by  the  entries  and 
surveys  of  tbe  defendant  Alexandw.  and 
for  which  the  latter  Is  asking  that  grants 
bv  Issued,  it  would  follow,  according  to 
his  own  statement  of  tbe  facta,  that  foi 
any  conceivable  Injury  tbnt  the  plaintiff 
may  hereafter  sustain  on  accountof  the  Is- 
suing of  the  grants  applied  tor  he  would 
have  a  full  and  complete  remedy  by  an  ac- 
tion of  law.  It  this  proposition  can  be 
sDstalned,  It  Is  familiar  learning  that  be  1» 
not  entitled  to  extraordinary  relief  by  In- 
junction. Should  tbe  delendant  obtain 
his  grant,  tmter  upon  the  bed  of  tbe  river, 
and  erect  a  fish-trap,  as  suggested  by 
counsel,  then  the  plaintiff,  having  tbe  old- 
er and  better  title,  as  he  alleges.  conlA 
bring  the  proper  action,  and  recover  poe> 
session,  and  such  damages  aa  he  may  have- 
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finstained  od  accoant  of  the  trespass. 
Meantime,  if  the  platntltt  Is  Id  the  actaal 

EoMBewion  of  any  part  of  tbe  land  covered 
y  one  of  the  grants  throuKb  which  be 
claims  title,  fain  constrnctiTe  posBeBaton 
extends  over  the  wbole  boundary  of  snch 
srranl.  either  across  the  bed  of  tbe  stream 
or  ad  Slum  aqam,  according  to  the  nature 
o(  the  particular  patent;  and  until  tbe 
defendant  Alexander  shall  enter  tbe  plain- 
tiff cannot  maintain  an  action  at  law, 
even  on  account  of  location  of  the  entry 
on,  or  the  issuance  ol  tbe  grant  for,  bis 
land.  Pearson  t.  Boy  den,  86  N.  C.  586; 
Kitchen  t.  Wllaon.  M  N.  C.  191 :  Staton  v. 
Mnll)e,92  N.  d  633;  Davis  v.  Hlgglns,  91 
N.  C.  882;  Ruffln  v.  Overby,  105  N.  C.  78. 11 
S.  £.  Bep.  251.  By  recording  and  register- 
ing a  survey  of  tbe  outer  lines  of  several 
contiguous  tracts  so  hs  to  exhibit  their 
outer  bonndarles,  as  If  the  whole  territory 
bad  been  covered  by  one  tract,  a  possee- 
idon  at  any  point  on  eltberof  the  separate 
tracts  will  become  equivalent  In  law  to 
a  possession  of  **tbe  whole  and  every 
part."  Code,  §  1277.  It  Is  therefore  In  tbe 
power  of  tbe  plalntin  to  make  an  actual 
possession  on  one  of  bis  tracts, — a  con- 
structive possession  of  all  of  his  contigu- 
ous tracts.  It  tbe  plaintiff,  therefore,  has 
shown  himself  to  be  in  the  rigbttnl  posses- 
sion of  the  land  In  controversy,  he  cannot 
maintain  tbe  action  In  this  case  to  remove 
a  cloud  upon  his  title,  because,  nothing 
more  appearing,  be  has  an  adequate  rem- 
edy by  action  at  law  Incase  of  any  wrong- 
ful Invasion  of  tbe  premises.  On  the  other 
hand,  an  action  brought  for  tbe  purpose 
of  removing  a  cloud  upon  tbe  title  cannot 
be  maintained  at  all,  unless  it  appears  at* 
firmatlvely  that  tbe  plaintiff  Is  In  the 
rightful  posnesalou.  Peacock  v.  Scott,  104 
N.  C.  164, 10  S.  E.  Bep.  456.  If  It  he  admit- 
ted that  the  plaintiff  Is  holding  rightfully 
under  each  and  every  grant,  tbroogh 
which  he  claims,  his  remedy  at  law  Is  ade- 
quate, unletta  it  can  be  made  to  appear 
that  proofs  upon  which  tbe  plaintiff  would 
now  recover  In  a  controversy  at  law,  de- 
spite grants  Issued  to  defendant  on  his  en- 
tries, may  be  lost  by  the  lapse  of  time,  and 
tha  C  by  such  loss  the  defendant  may  be  en- 
abled to  prevail  In  such  action  hereafter, 
whereas  the  plaintiff  can  show  tbe  better 
title  now.  Browning  V.  Lavender,  104  N. 
C.  69, 10  S.  E.  Rep.  77;  Busbee  v.  Macy.  85 
N.  C.  329;  Busbee  v.  Lewis,  Id.3S2;  Murray 
v.  Hazell,  99  N.  C.  168,  5  S.  E.  Bep.  428. 
If  the  plaintiff  bad,  when  this  action  was 
brought,  a  perfect  title,  as  be  alleges  and 
contends,  to  tbe  whole  of  that  portion  of 
the  bed  of  the  river  in  dlapnte,  then  he 
would  have  tbe  right  to  recover  In  an  ac- 
tion for  poBsesBlon,  as  against  tbe  defend- 
ant Alexander,  claiming  under  a  Junior 
grant,  whethervalld  or  void.  If  the  plafn- 
tiir  cannot  connect  bimHelf  with  older 
grants  or  good  title  covering  the  land  In 
dispute,  then  be  Is  not  aggrieved,  and  has 
Tio  stAtus  In  tbe  court;  for  even  an  entry 
located  by  hlra  so  as  to  cover  the  locus  la 
QUO  would  be  but  an  inchoate  equity, 
which  would  not  be  enforced  by  an  action. 
Featherston  t.  Mills,  4  Dev.  696;  Plem- 
mons  V.  Fore,  2  Ired.  Eq.312. 

If  tbe  plaintiff  can  show  title  through 
older  grants,  though  ft  be  admitted  that. 


as  between  the  defendant  Alexander  and 
the  state,  a  grant  which  when  Issued  was 
void  for  failure  to  comply  with  tbe  entry 
laws,  could  be  made  valid  by  a  curative 
aetol  the  legislature, stiU  no  mnedlal  stat- 
ute coald  be  construed  to  divest  an  Inter- 
est  In  land,  acquired  bythe  plaintiff  before 
its  passage,  out  of  bfm,  and  vest  it  la 
Alexander.  No  law,  which  tranafem  the 
property  of  one  person  to  another  for  his 
own  private  purposes,  without  tbe  con- 
sent of  tbe  owner,  has  ever  been  held  a 
constitutional  exerciseof  legislative  power 
in  any  state  In  tbe  Union.  Gooley,  Const 
Llm.  *165;  Wilkinson  v.  Leland,  3  Pet. 
627;  Hoke  V.  Henderson,4  Dev.  4;  King  v. 
Hunter,  65  N.  G.  603;  Staomire  T.  Po.well, 
13  Ired.  312;  Sedgwick,  St.  &  Const.  Law, 
pp.  105.  368,  and  Sutb.  St.  Const.  8  480; 
Westervelt  v.  Gregg,  12  N.  Y.  202;  Eaklo 
T.  Banb,  IS  Serg.  &  B.  S40;  Altar's  Appeal. 
67  Pa.  St.  841;  Hasbronck  ▼.Milwaukee, 
18  Wis.  37;  White  Mts.  Ballroad  ▼.  White 
Mts.  (N.  H.)  Ballroad,  60  N.  U.  60. 

We  have  discussed  aerlAttm  the  ques* 
tions  raised  by  tbeplalntltf'sassignmentof 
errors,  because  they  may  hereafter  arise 
again.  But  the  plaintiff  cannot  maintalo 
this  action  brought  In  tbe  superior  court 
of  Wake  coouty,  to  enjoin  the  secretaty  ot 
state,  tbe  defendant  Octavios  Coke,  from 
Issuing  grants  to  the  defendant  Alexan- 
der, for  the  reason  that  our  statute  (Cod4, 
S  2786)  provides  a  remedy  at  law,  to  be 
prosecuted  In  tbe  superior  court  of  Bun- 
combe county,  where  tb«  land  lies,  against 
tbe  defendant  Alexander,  if  he  shall  here- 
after obtain,  or  has  since  tbis  action  was 
brought  obtained,  a  grant  from  the  state 
"by  false  snsgestlon,  surprise,  or  fraud," 
or  "against  law,"  to  tbe  Injury  ol  tbe 
plaintiff.  Carter  v.  White,  101  N.  C.  31,  7 
iS.  E.  Bep.  473;  Crow  v.  Holland,  4  Dev. 
417;  MMler  v.  Twitty.  8  Dev.  &  B.  14.  U 
tbe  plaintiff  can  hereafter  make  It  appear 
before  the  proper  tribunal  that  a  Junior 
grant  has  been  issued  contrary  to  law  for 
the  land  which  be  holds,  as  be  alleges,  on* 
der  older  patents,  then  he  can  find  re- 
dress  for  any  grievance  shown  under  tbe 
plain  provleiuns  of  the  statute.  It  Is  un- 
necessary, therefore,  to  discuss  the  other 
question,  so  elaborately  presented  by  tbe 
able  counsel  for  tbe  plaintiff.  Tbe  secre- 
tary of  state  has  not  refused  to  Issue  the 
grants  to  Alsxander,  as  In  case  of  Wool  ▼. 
Saunders,  108  N.  C.  729.  13  S.  E.  Bep.  294, 
and  he  ban  not  raised  the  question, 
whether  the  entry  Is  void  upon  Its  face, 
and.  If  not,  whether  he  shall  be  competled 
to  issue  the  grants  applied  for.  If  tbe 
plaintiff  can  connect  himself  with  older 
grants  covering  all  of  Che  lands  embraced 
by  defendant's  entries,  as  surveyed,  or 
could  have  shown  a  perfect  title  to  the 
land  In  controversy  in  any  way.  when  tbe 
entries  were  made  by  the  defendant  Alex- 
ander, then,  In  case  the  latter  should  enter 
upon  It  claiming  under  a  Junior  grant,  the 
plaintiff  could  bring  his  action  for  posses* 
slon  In  the  superior  court  of  Buncombe 
county,  and  put  him  out,  or,  if  the  Junior 
grant  faas  been  or  should  hereafter  be 
issued  contrary  to  law,  a  party  a^rieved 
thereby  could  proceed  under  the  statute, 
(Code,  S  2786,)  though  no  trespass  may 
have  boen  committed.  Meantime,  U  the 
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entriw  appeared  from  a  bareloRpectlon  to 
be  manife8tl7  void,  the  coarts  woald 
oeltber  Interpoee  tu  restrain  the  secretary 
ol  state  from  issnliiff  grants  apon  them, 
nor  compel  him  bj  nnuidumua  to  Isene 
them,  wool  t.  Saundem,  aapra.  We  coo- 
csr  with  tbe  Judg^  who  ttled  the  ease  be- 
low In  tbe  opiulun  that  the  law  has  pro- 
vided a  fall  and  adequate  remedy  for  the 
plaintiff,  and  that  be  hae  failed  to  show 
that  the  grants.  If  issued  to  the  defendant, 
wodM  prove  a  cloud  upon  his  title.  There 
la  error.  JudKmeut  mnstbe  affirmed,  ex- 
cept as  to  the  order  of  dismissal.  It  was 
error  to  order  that  tbe  case  be  dismissed, 
bat  as  that  does  not  affect  the  merits,  and 
tbe  only  material  question  was  whether 
tbe  secretary  ol  state  should  be  restrained 
from  Issnlng  a  grant,  the  plalntlfl  most 
par  the  costs  incurred  In  this  conrt. 
Judgment  modified  and  affirmed. 


WrATT  T.  Ltnchbdro  ft  D.  R.  Co.  et  31. 

ifiupnnu  Oenrt  of  NorOi  CanMna.  Nor.  a. 
189L) 

Appsju>— ImumoiBm  Rsoobo— BsiuXDb 

Where  the  transcript  on  appeal  merely 
showB  process,  a  referenoe  to  arbitration,  an 
award,  exception  thereto,  ths  action  of  tbe  ooort 
below  thereon,  and  an  appeal,  bat  there  are  no 
pleadings,  nor  an  agreed  statement  of  'facta,  so 
that  the  supreme  court  can  see  the  contention  of 
the  parties,  and  that  the  oonrt  below  had  Juris- 
dlctloQ,  and  where  both  parties  are  not  able  to 
file  the  pleadings  nunc  pro  tune  In  the  supreme 
ooort,  tn^  cause  will  be  remanded. 

Appeal  from  superior  court,  Ihirbam 
eoonty. 

Action  by  W.  J.  Wyact  against  the 
Lynchburg  ft  Durham  Rnllruad  Company 
and  others.  Judgment  tor  plaintiff.  De* 
feodants  appeal.  Remanded. 

Ww.  A.  Qutbiie,  for  appellants.  Soone 
A  Pa.rker,  J.  S.  MaoaSng,  and  John  W» 
Gr&bum,  for  appellee. 

Clabk,  J.  The  transcript  sbows  pro- 
cess, a  reference  to  arbitration,  an  award, 
exception  thereto,  tbe  action  of  tiie  court 
belowtbereon,and  an  appeal;  butthereare 
no  pleadings,  nor  an  agreed  statement  of 
tacts  in  Hen  thereof,  that  we  might  see  the 
contention  of  tbe  parties,  and  that  the 
conrt  below  had  Jurisdiction  of  the  cause 
of  action.  Tbe  court  would  permit  tbe 
pleadings  to  be  filed  In  this  court  nunc  pro 
tunc,  (Sup.  Ct.  Rule  20, 12  S.  £.  Rep.  vll.,) 
so  as  not  to  delay  the  hearing,  but,  as 
both  parties  are  not  able  to  do  this,  the 
cause  must  be  remanded.  Thecase  Is  sub- 
stantially the  same  as  OanM  r.  Rogers, 
DB  N.  G.  184;  Rowland  ▼.  MltcheU,  00  R.  C. 
Md-  Remanded. 


Edwabds  v.  Town  of  Hbndbbson. 

■  18M.)  ^ 

Apraazr— FAfLVBB  TO  Print  Rsoobd— KsnJKff 

OT  CiODKBBL. 

^e  duty  of  having  the  record  printed,  as 
required  by  8np.  Cc  N.  C.  rules  88-m>,  Is  not  a 
professional  duty  of  counsel,  and  If  they  assume 
to  discharge  it,  they  are  pro  hoc  vice  agents  of 
appellant,  who  will  be  bound  by  their  negleoL 


Motion  to  reinstate  appeal  dismissed  for 
failure  to  print  record. 

A.  C.  ZoIUeottbr  and  T.  T.  Hicks,  for  ap» 
p^ant.  BateAolor  dl  Dmrenax,  for  ap- 
pellee. 

Clask,J.  This  Is  a  motion  to  reinstate  an 
appeal  which  was  dismissed  for  failure  to 
print  tbe  record,  as  required  by  rules  28-30, 
(12  S.  £.  Rep.  rlil.j  The  appellant  says 
that  be  Intrusted  the  duty  of  causing  the 
record  to  be  printed  to  his  counsel.  Conn- 
sel  ofier  no  excuse,  except  that  tbey  were 
busy,  and  forgot  to  have  It  done.  Tbe 
duly  of  harlng  the  record  printed  Is  not  a 
professional  one,  since  thncllent  can  attend 
to  it  himself,  and  mighteaslly  hare  it  print- 
ed below  and  sent  up  with  tbe  transcript. 
Hence,  If  counsel  assume  to  discharge  such 
doty,  they  are  ptv  bae  rice  agents,  not 
counsel,  and  their  neglect  is  the  neglect  of 
the  party  himself,  as  was  held  In  Qriffln  t. 
Nelson,  106  N.  C.  285.  11  S.  E.  Hep.  414, 
whicb  has  been  cited  with  approval  at  this 
term  In  Flnlayeon  r.  Accident  Co.,  18  S.  £. 
Rep.  789.  The  duty  of  printing  the  record 
is  not  a  mere  formality.  It  is  a  necessity, 
that  the  Increasing  volume  of  bnslness  In 
the  court  of  last  resort  may  be  moreeasUy 
understood  on  tbe  argument,  and  that 
each  of  the  Judges  may  not  only  then, 
but  afterwards,  have  each  case  before  him. 
When  there  Is  but  one  record,  and  that 
In  manuscript,  the  disadvantage  is  serious- 
ly felt.  The  court. like  the  supreme  courts 
(It  is  believed)  of  every  otherstate,  several 
years  since  adopted  this  rule.  This  was 
not  lightly  done,  but  after  full  considera- 
tion. TThis  court  has  eror  since  felt  the 
necessity  for  a  strict  adherenceto  the  rule. 
Rencher  v.  Anderson,  93  N.  C.  105;  Witt  v. 
Long,  Id.  888;  Horton  v.  Green.  104  N.  C. 
400, 10  S.  E.  Rep.  470;  Whltehurst  v.  Pettl- 
pher,  105  N.  C.  89, 10  S.  £.  Rep.  857:  Grifflu 

Nelson,  106  N.  C.  286, 11  8.  E.  Rep.  414 ; 
Stephens  v.  Eoonce,  106  N.  C.  255, 11  S.  E. 
Rep.  282;  Hunt  v.  Railroad  Co.,  107  N.  C. 
447,  12  S.  E.  Rep.  87»;  Roberts  v.  Lewald, 
108  N.  C.  405, 12  S.  E.  Rep.  1028.  To  permit 
an  appellant  to  obtain  a  delay  of  six 
months  by  his  n^Ugence  In  notcomplylng 
with  this  requirement  would  convert  a  rule 
which  was  adopted  as  a  means  for  the 
speedier  and  better  consideration  of  causes 
into  a  fruitful  source  of  delay.  Rather 
than  that,  appellees  would  prefer  to  argue 
their  causes  without  the  printed  record, 
whicb  tbe  court.  In  Justice  to  itself  and 
the  litigants,  cannot  permit.  Appellants 
might  as  well  fail  to  send  up  tbe  tran- 
script as  not  to  have  It  Id  acondUion  to  be 
heard  by  falling  to  have  the  "case  and  ex- 
ceptions "  printed.  No  sufficient  canae  has 
been  shown,  and  the  motion  to  reinstate 
mnst  be  denied. 


Spruili.  fit  aJ.  T.  Arrinqton  et  ai. 

(Supreme  Cov/rt  of  North  Carolina.  Oct  Ml 
1881.) 

LumLOED'S  LiBH  OK  CROPS  —  BlOHTS  OF  PCS- 
0UBSS8  AT  FOBBCLOBOBS  BaLB  —  ArPOBTIOV- 

MSMT  or  Rbnt— Costs. 
1.  Code  N.  C.  1  1764,  provides  that  the  land- 
lord shall  have  a  lien  on  crops  whiuh  shall  "be 
preferred  to  all  other  liens, "  and  that  the  crops 
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shall  l>e**Te8ted  la  possession  of  the  lessor'antll 
the  rents  are  paid.  Section  1800  proTides  that  the 
Ueo  In  tavor  at  those  making  advances  on  crops 
*'shaU  not  affect  the  rights  of  the  landlords  to 
their  proper  share  of  rents. "  Held,  that  a  pur- 
chaser at  foreolosnre  sale  who  enters  upon  the 
land  before  the  crop  is  planted,  and  rents  it  to 
the  mortg^agor  in  possession,  Is  entitled  to  all  the 
rights  oTa  landlord,  notwithstanding  that  at  the 
Uaie  of  the  sale  oonsideimble  adTUioBS  ham  been 
nude  upon  the  crop.  KillebrewT.  Hines,  KM  N. 
O.  183,  10  a  E.  Bep.  169,  361.  distinguished. 

8.  Code  K.  C.  S  1748,  provides  that,  when 
rents  are  payable  to  successive  owners,  and  the, 
right  of  anjr  owner  Is  terminable  by  death  or 
other  uncnrtain  erent,  the  payment  following 
shall  be  apportioned  among  the  said  owners. 
SectitRi  17M  provides  that  when  a  farm  lease  de- 
termines bytne  happening  of  an  nnoertain  event, 
determining  the  estate  of  the  lessor,  the  tenant 
shall  oontinae  to  the  end  of  the  year,  and  ahall 
pay  to  the  aucoeeding  owner  a  proportionate  part 
of  the  rent.  H«I^  tuit  a  foreclosure  Is  not  such 
an  unorataln  event  as  to  entitle  one  to  the  appor- 
tionment of  a  crop  which  is  planted  after  the 
sale,  and  on  which  he  has  made  adTanow  with 
knowledge  of  the  foreolosnre  decree. 

a  Under  Code  jr.  a  |  536,  idaiatIC  anU- 
tled  to  costs  of  conrse  upon  recovery  In  M  aotl<ai 
for  the  possession  of  personal  properly;  and 
where  other  defendants  intervene  in  such  a  case, 
uid  file  a  Joint  answer  with  the  original  defend- 
ant, and  make  a  ]ofnt  defense,  the  costs  which 
ooonr  after  the  Intervention  should  be  tand.  not 
merely  aminst  the  intervenws,  bat  against  all 
the  defenoants. 

Appeal  from  aaperlor  court,  Nasb  coun- 
ty; Spieb  Whitaker,  Judgre. 

Action  by  W.  T.  Hprulll  and  others 
against  M.  T.  Arrlngton  and  others  to  re- 
cover tbe  poaaeBBlon  u(  crops.  There  was 
jodgmeDt  for  plalntifts,  and  detendanta  ap- 
peal. Afflnned. 

BnnnA  Battle  and  SAtcbelor  A  Deter- 
eux,  for  appellaate.  F.  A.  IKooc/artf,  for 
appellees. 

-  DATrs,  J.  In  September,  1880,  tbe  defend- 
ant M.  T.  Arrington  contracted  to  par- 
chase  of  C.  M.Cooke  tbe  land  on  which  tbe 
cotton  which  is  the  subject  of  this  contro* 
versy  was  produced.  All  the  porefaase 
money  was  not  paid,  and  on  tbe  28tb  day 
of  April,  1889,the  said  land  was  sold  under 
a  Judgment  and  decree  of  foreclosure  In  an 
action  properly  Instituted  for  that  pur- 
pose, to  pay  tbe  purchase  money  therefor, 
and  the  feme  plaintiff  became  the  purchas- 
er, and  the  next  day  rented  the  bam e  to 
the  defendant  M.  T.  Arrington,  who  bad 
prerluasly  been  In  posseeslon  under  tbe 
contract  of  purcbnee  from  C.  M.  Cooke. 
It  was  In  evidence,  and  not  controverted, 
that  the  day  after  the  plaintiff  purchased 
the  land  her  husband  went  on  It,  that  it 
was  unoccupied,  and  no  cotton  had  been 
planted.  Itlaadmltted  thatthe  defendant 
Arrington  rented  the  land  from  tbe  Ana 
plaintiff  for  tbe  balance  of  the  year  after 
tbe 30tb  of  April.  1889,  and  was  to  pay$120 
rent.  On  tbe  28th  day  of  January.  18S», 
the  defendant  Arrington  executed  an  agri- 
cultural Hen  upon  the  crop  tu  be  ralsud 
on  said  land  In  the  yearl888  to  the  defend' 
ants  Boddie.  Ward  &  Cu.  to  secure  ad- 
TancaB,etc.;  and  that  they  famished  the 
said  Arrington  supplies,  etc.,  for  agricult- 
ural purposes,  amounting  to  $292.18  up  to 
the  18th  day  of  April.  1889,  and  after  that 
to  the  16tb  of  October,  1880,  to  the  amount 


of  f302.ll).  There  Is  mncfa  Irrelevant  mat- 
ter sent  up  with  the  transcript,  but  tbe 
material  question  presented  lor  our  deter- 
mination is  wbethertbe  plaintiff  landlord, 
who  purchased  the  land  on  the  38th day  u( 
April,  1889,  and  rented  It  to  tbe  defendant 
Arrington  for  tbe  balance  of  tbe  year, 
wag  entitled  to  a  preferred  lien  on  tbe  crop 
produced  this  year  to  secure  the  rMit ;  or 
are  the  deCendanta  Boddie,  Ward  &  Co.  en- 
titled to  the  crop  under  tbe  lioi  executed 
to  them  by  M.  T,  Arrington  on  tbe  SSth  fA 
January,  prior  to  tbe  purchaae  by  the 
plaintiff? 

Code,  S  1764,  not  only  gives  to  the  land- 
lord or  lessor  s  Hen  on  all  crops  raised  on 
the  land  rented,  whteb  shall  "be  preferred 
to  all  other  Hens,  but  the  crop  is  vested  in 
possession  of  tbe  leasor"  until  tbe  renu 
are  paid,  and  all  atlpnlatlons  contained 
In  the  lease  or  agreemeDt  are  complied 
with,  whether  the  land  he  rented  by  writ- 
ten or  oral  agreement;  and  It  la  provided 
in  section  1800  that  the  Hen  In  favor  ol 
thosemaklngadvancee  on  crops  "shall  not 
affect  the  rights  of  the  landlords  to  their 
proper  share  of  rents."  The  Hen  In  aid  of 
advanceB  is  In  preference  to  all  other  Hens 
except  that  of  the  landlord  for  renta. 
Wooten  T.  Hill.  88  K.  C.  48,  8  S.  £.  Rep. 
846,  and  cases  cited  and  relied  on  by  coun- 
sel tor  defendant.  Tbe  relation  between 
tbe  plaintiff  and  d^endant  M.  T.  Arring- 
ton was  that  of  landlord  and  tenant,  and 
not  that  of  vendor  and  vendee.  But  It  Is 
Insisted  by  counsel  for  defendants  that 
when  the  lien  was  executed  In  Jtiuuary,, 
1888,  Arrington  was  tbe  vendee  of  C.  11. 
Cooke,  and  entitled  to  all  the  crops  made 
upon  the  land  as  vendee  In  possession,  and 
not  a  IcHsee;  and,  if  the  Hen  upon  tbe  crop 
to  be  made  was  a  preferred  lien  to  them, 
it  could  not  be  d^eated  by  any  arrange- 
ment  between  the  plaintiff,  who  succeed- 
ed to  the  rights  of  tbe  vendor,  and  the  said 
Arrington,  in  respect  to  his  paying  rent, 
to  which  Boddie,  Ward  ft  Co.  were  in  no 
way  parties.  How  It  might  be  between  a 
mortgagor  and  mortgagee,  or  between  a 
vendor  and  vendee,  when  there  was  no 
change  in  the  possession,  we  need  not  con- 
sider; but  the  purchaser  of  the  land, 
whether  under  a  forecloeore,  or  from  tbe 
vendor  or  mortgagee,  who  takes  posses- 
sion and  rents  the  land,  whether  to  tbe 
vendee  or  mortgagor  or  to  any  other  per- 
son, occupies  tbe  position  and  Is  entitled 
to  tbe  rights  of  a  landlord;  and  that  is 
the  case  before  us.  The  counsel  for  the 
defendants  says:  "Unless  posBesston  has 
been  taken  of  tbe  premises,  or  a  receiver 
has  been  appointed,  the  mortgagor  la  tbe 
owner  as  to  all  the  world,  and  is  entitled 
to  all  tbe  proBtmade.**  And  for  this  he 
cites  Klllebrew  v,  Hines,  104  N.  C.  1S2, 10 
8.  E.  Bep.  169,  261.  This  Is  true,  but  there 
Is  a  marked  difference  between  the  case  be- 
fore us  and  tbat  of  Killebrew  v.  HInes. 
In  that  case  tbe  cotton  was  made  by  the 
vendees  In  possession,  and  it  was  not  until 
after  It  was  severed  and  baled  tbat  tbe 
vendor  asserted  bis  claim  to  It;  and  It 
was  properly  held  "that,  if  there  be  no  en- 
try or  equitable  v^'^ceedlng  by  which  tbe 
crops  are  sequestered,  tbe  mortgagee 
[vendor]  has  no  lim  upon  and  cannot  r». 
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corer  tbeni  lu  an  action  In  tbe  nature  of  n< 
plovin."  In  the  caae  before  Ui  tbe  pnr- 
•cbaser  at  tbe  sale  for  tbe  foreclosnre  took 
poeaesidQD  of  tbe  land,  aa  abe  bad  tbe  un- 
doubted rfffbt  to  do,  before  the  cotton 
was  planted,  and  rented  It  to  Arrington. 
Suppose,  instead  of  renting  it  to  him,  she 
had  cultivated  It  herself,  or  rented  It  to 
«ome  one  else,  as  she  bad  tbe  right  to  do, 
what  would  have  become  of  tbe  claim  of 
Boddle,  Ward  ft  Go.  undor  tbtfr  llenT 
Noting'  the  distinction  between  the  cases, 
we  rmr  to  the  able  discussion  of  the  ques- 
tions in  KUlebrew  v.  HInes,  and  the  cases 
there  cited,  as  settling  the  claim  of  prior- 
ity in  favor  of  the  plaintiffs. 

But  it  is  said  that  tlie  plalntltts  had  no 
Interest  in  tbe  land  prior  to  tbe  purchase 
In  April,  and  Boddle.  Ward  &  Co.  bad 
tbm  made  considerable  advances  under 
tbeir  agrlcnltaral  Den.  They  hpd  notice 
of  tbe  decree  of  foreclosure,  and  tbe  crop 
was  not  planted  when  tbe  plaintins  pur- 
chased, nor  does  it  appear  that  tbe  ad- 
vances were  umd  In  preparing  tbe  land  for 
tbe  crop;  and,  even  if  it  did,  they  conld 
not  claim  an  apportionment  of  tbe  crop 
under  sections  1748  and  1749  of  tbe  Gode,i 
for  Arrlngton  would  bare  been  entitled  to 
ooBneta  appcHrtl<mmnit.  ^le  Men  executed 
by  Arrlngton  gave  them  no  title  to  what 
mQ  not  belong  to  blm.  There  was  some 
discussion  upon  tbe  question  of  tbe  suffl- 
cleney  of  the  descrtptlou  of  tbe  property 
to  the  lien  of  Januaxr  38,  188»,  to  which 
the  plaintWs  ob}ec1»d,  but  they  did  not  ap- 
peal; and  that  question  is  not  before  us, 
and  is  Immaterial,  If  It  were.  We  can  see 
no  force  in  the  defendants*  objection  to' 
the  form  in  which  the  Issues  were  submit- 
ted. Tbey  prtxiented  clearly  and  fairly  the 
qoeetlona  raised  by  the  pleadings. 

The  only  remaining  objection  Is  to  the 
Judgmenc  because  it  taxes  the  costs 
acalnst  the  defendants,  wbereas  Boddle, 
Ward  A  Co.  ought  to  have  been  charged 
with  the  costs  that  accrued  after  they  In- 
tervened. The  defendants  Boddle,  Ward 
ft  Co.  Intervened,  and  filed  a  Joint  answer 
with  their  co-defendant,  M.  T.  Arrlngton, 
and  they  made  a  Joint  defense,  and  tbe 
Judgment  Is  for  the  plalntlRs  against  all 
tbe  d^endaute  for  the  recovwy  and  for 
«ost8.  Tbe  plain tlflB  are  entitled  to  tbe 
«08tB.  Oode,  S  036,  subsec.  3.>  Having 
joined  In  the  controversy,  and  made  com- 
mon cause  in  the  defense,  the  Interveners 
must  abide  tbe  result.  There  Is  no  error. 


1  Code  N.  O.  1 1748,  provides  that  when  rents 
are  paymble  to  Bacceasive  oMmen,  snd  the  ristit 
«I  any  owner  is  tenainBMe  by  death  or  other  un- 
eerbun  event  dnriner  a  period  in  whloh  a  p»- 
ment  is  growing  due,  the  next  payment  stuul  be 
apporUoned  amons  the  nicoeaalve  owners  accord- 
InfT  to  tbe  parts  of  saob  periods  elapsing  before 
and  after  the  tenninatlng  event.  Section  1749 
pvovlda*  that  where  a  lease  of  faradng  land  de- 
-wnabMs  by  the  bappenlnjr  of  any  unoertaln  event 
determintsff  the  estate  of  the  leawMr,  tiie  tenant. 
In  Ueu  of  emblraienta,  shall  continue  to  the  end 
of  the  year,  and  shall  pay  to  the  suooeedin^  owner 
a  proportionate  part  of  toe  rent,  and  be  entitled 
to  a  reasonable  compensation  for  the  tillage. 

■  Code  N.  C.  S  fiSC,  provides  that  costs  shall  be 
allowed  of  course  to  the  plaintiff  npim  recovery 
in  any  action  to  recover  the  poeseMloa  of  jgar- 
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Tbubtbks  of  Goldsborottqh  Gbadsd 
ScBooi.  y.  Broadhuhbt. 

(Supreme  Cmurt  of  North  Carolina.  Nov.  IS, 
iflfll.) 

SoHOOLs  —  Taxation  fob  Tkbih  ^wmoa  Aim 

SdFPOBT— LiUBILITT  Of  ToWKBHIP. 

1.  AoU  N.  a  1881«  a  189,  and  Acta  1887, 
c  882,  authorlzlog  the  levy  of  taxes  on  the 
taxable  property  and  polls  of  Qoldsboroogh 
township  for  the  purpose  of  establishing  and  &t 
the  annual  snpoort  at  arsded  scbools  in  thst 
towuhip,  do  iK)t,  ^Umt  m  tenns  or  by  impltea- 
tion,  anthorize  the  board  of  coantycoaunlasioneiB 
to  levy  taxes  to  pt^  the  interest  vr  principal  of 
any  debt  ureatea  for  that  purpose. 

8.  Acts  a  1891,  o.  authorized  the 
lohool  trustees  to  Issue  bonds,  seonred  by  a  mort- 
gage, and  sell  them;  to  take  op  other  bonds  pro- 
vionsly  issaed  for  tbe  purpose  of  paying  for  and 
repairing  apraded  schools  In  a  eertain  township; 
and,  to  ruse  a  fund  to  p^r  tbe  Interest,  and  pro- 
vide a  sinking  fund  to  pay  the  prinoipei.  allowed 
said  trustees  to  impropriate  aannally  a  soffielaat 
amoont  of  the  school  luud  going  into  their  haads; 
and  then  provided  that  if  they  failed  to  do  so  the 
oounty  oommlssioners  should  levy  a  tax  on  the 
taxable  propertv  and  polls  of  the  township  for 
rach  porjpose.  Bald,  tut  the  pmpose  of  tlie  art, 
in  direooag  the  county  commfsaloaiBta  to  levy  a 
tax  oo  tbe  towBsUp  property  to  p^  the  bonds  In 
case  the  trustees  snoula  not  do  so,  waa  to  make 
the  township  assume  and  pay  a  debt  other  than 
for  its  necessary  expenses,  and,  not  having  been 
sanctioned  by  a  majority  of  the  voters  of  the 
township,  was  to  tlust  extent  in  violation  of 
Const  N.  a  art  7, 1 7,  which  provides  that  no 
moDlcipal  eorporatlon  shall  contraot  any  debt; 
nor  shall  say  tsx  be  levied  or  collected  by  sny 
oflOoers  of  the  oama,  exoept  for  the  aeceasinr  ex* 
penaes  thereof,  ooless  by  a  vote  of  a  majoc^^  tA 
the  qualified  voters  thensln. 

Appeal  from  superior  eonrt,  Wayna 
county;  Spier  Whitaber,  Jiidge. 

Action  by  board  of  trustees  of  tbeOolds- 
borough  graded  school  against  D.  J. 
Broadnnrst  to  recover  the  price  of  certain 
school  bonds  sold  defendant.  Judgment 
for  plalntins.  DefoidaDt  appeals.  Re- 
versed. 

Statcurnt  bt  tbb  Cocrt.  In  pursu- 
ance of  the  statute  (Acta  1881,  c.  189)  an 
election  was  held  in  Goldsborougta  town- 
ship in  the  county  of  Wayne  on  the  fourtb 
Monday  In  May,  1881,  to  take  the  sense  of 
the  voters  therein  aa  to  establishing  there- 
in graded  schools,  as  contemplated  by-tfaat 
statute,  and  at  that  election  a  majority  of 
tbe  quallQed  voters  of  tbe  township  voted 
in  favor  of  establishing  such  schools,  and 
to  levy  tbe  tax  to  support  tbe  same.  Aft- 
erwards tbe  statute  (Acts  1887.  e.  882) 
amended  and  modified,  as  therein  provid- 
ed, tbe  above-cited  statnte,and  undor  and 
in  pursuance  ol  its  provtolons,  aa  allsged, 
an  election  was  bold  In  sold  townablp  oo 
the  first  Monday  lu  May,  1887,  at  wlilcb 
a  majority  of  tbe  qualified  voters  thereof 
approved  of  tbe  levy  and  collection  of  tbe 
annual  tax  in  tbe  statute  allowed  and 
provided  for.  Tbe  money  raised  by  levy 
of  taxes  and  eonstltotlng  tbe  school  fond, 
as  Intended  by  tbe  last-mentioned  statute, 
was  applied  by  the  board  of  trustees  of 
sucb  graded  schools  to  supplying  sueta 
schools  and  tbe  payment  of  the  debt  In- 
curred for  the  purchase  of  grounds  and 
tbe  construction  of  tbe  balldlnga  for  the 
colored  school.  Thetrastees  mentioned,  at 
tbe  time  th^  pnrebased  the  grounds  and 
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bnlldlogs  for  wbtta  ctalldreo.  executed 
bonds  to  tbe  amount  of  910,000,  and,  to 
Mcare  the  payment  uf  the  same,  ezecnted 
a  mortgage  on  the  eald  groands  and 
buildings,  which  bonds  are  yet  nnpaid. 
Tbe  said  grounds  and  bvlldingB  are  uewn- 
■ary  to  the  said  schools.  Tbe  atatnte 
(Acte  18»1,  c.  200)  presertbee  that  tor  tbe 
pnrpoee  of  paying  tor  and  repairing  the 
Mbool  bnildlDgs  and  groanda  of  the  said 
graded  schools  for  white  children  the  aald 
trustees  shall  hare  power  and  they  are 
authorlied  to  Issue  bonds  of  the  denoml* 
nation  of  f  100  to  an  amount  not  exceed- 
ing 916,000,  bearlug  Intereat  at  a  rate  not 
exceeding  6  per  cent,  per  annum,  and  ran- 
nlng  to  maturity  at  a  period  not  exceed- 
ing 30  years.  The  trustees  are  allowed  to 
sell  said  bonds  at  not  less  than  par  of 
their  face  valae,  or  exchange  them  for  the 
bonds  above  mentioned.  To  raise  a  fond 
to  pay  the  Interest  and  provide  a  sinking 
fund  to  pay  the  principal  on  said  bonds, 
the  trustees  are  allowed  to  appropriate 
annually  a  sufficient  amuunt  from  the 
school  fund  going  Into  their  handti;  and, 
If  tbey  fail  to  do  so,  the  county  commls- 
slonera  of  said  county  are  required  to  lery 
a  tax  on  the  taxable  property  and  polls 
of  auld  township  for  the  purpose  as  pre- 
scribed. To  BPcnre  the  payment  o*  aald 
bonds  tbe  said  trustees  are  empowered  to 
execute  a  mortgage  of  tbe  aald  school 
property.  Accordingly  the  said  trustees 
nave  executed  bonds  and  a  mortgage  of 
the  property  referred  to,  to  secure  the 
same,  as  allowed  by  the  statute  last  cited, 
and  sold  and  delivered  to  the  defendant 
three  of  them,  representing  to  him  that 
tbey  were  valid,  and  a  charge  upon  the 
taxable  property  of  aald  towuablp.  It  la 
alleged  that  he  agreed  and  promised  to 
pay  for  the  bonds  so  delivered  to  bim  9300, 
and  be  refuses  now  to  pay  tbe  same.  This 
action  is  brought  to  recover  that  sum. 
The  defendant  alleges  tlmt  the  bonds  are 
not  a  charge  upon  the  taxable  property 
and  polls  of  the  township,  because  the 
propusltlon  to  make  such  charge  has  not 
been  submitted  to  and  voted  for  by  a  ma- 
jority of  tbe  qaallfied  rotera  nf  aald  town- 
ship. The  court  held  otherwise,  and  gave 
Judgment  for  the  plaintiffs,  and  tbe  defend- 
ant, having  excepted,  appealed  to  this 
court. 

W.  C.  UuaroBt  tor  appellees. 

Mkrrihon,  C.  J.  The  single  distinct 
question  raised  by  the  aeslgnmentof  error 
tor  our  decision  la:  "Are  the  board  of 
commissioners  of  the  county  of  Wayne 
charged  and  reqnired  by  the  statutes, 
(Acts  1881.  c.  189;  Acts  1887,  c.  382;  Acts 
1891,  c.  206.)  all  or  any  one  of  them,  to 
annually  levy  a  tax,  as  prescribed,  upon 
tbe  taxable  property  and  polls  of  Uolds- 
borough  township  in  said  county  to  pay 
tbe  interest  as  tbe  same  shall  come  due, 
and  to  provide  a  sinking  fund  to  pay  tbe 
principal,  when  the  same  shall  matnre,  of 
the  bonds  In  question?"  It  Is  Innlsted 
that  this  queutlon  must  be  decided  In  the 
negative,  because  a  majority  of  tbe  quali- 
fied voters  of  the  township  named  have 
not  voted  to  create  the  mortgage  debt  of 
which  Bucb  bonds  are  a  part,  nor  have 


they  voted  in  favor  of  tbe  levy  of  such 
tax.  The  first  and  second  of  the  statutes 
cited  above  antborise  the  levy  of  taxes  un 
the  taxable  property  and  polls  ot  Qolds- 
borougb  township  tor  the  purpose  ot  es- 
tablishing and  the  annual  sapport  oS 
graded  achoola  In  that  townaiup,  but 
they  do  not— certainly  tbey  do  not  in 
terms— autboriie  tbe  trustees  of  tbtse 
schools  to  create  a  debt  secured  by  the 
mortgage  ot  theachodl  property,  nor  do 
they  In  terms  or  by  Implication  autbor.se 
the  hoard  of  commissioners  of  tbe  county 
to  levy  taxes  to  pay  the  Interest  or  piinet- 
pal  ot  any  debt  tor  any  purpose. 

The  statute  of  1801  expressly  anttaorlsed 
the  trustees  ot  the  schools  to  issue  ttaetr 
bonds  to  the  amount  of  91S.000,  and  ex- 
change them  tor  those  bonds  first  men- 
tioned, unpaid  and  outstanding,  and  toa^ 
tbe  same,  and  to  annually  apply  ao  much 
ot  the  taxes  levied  for  the  support  ot  tbe 
schools  as  may  be  necessary  to  pay  tbe 
interest  on  such  bonds,  and  to  provide  a 
sinking  fund  for  the  payment  of  tbe  prin- 
ripal  of  tbe  debt  at  its  maturity.  It  Is 
further  provided  that,  **  If  the  said  board 
of  trustees  shall  fall  to  provide  for  the 
payment  of  the  Interest  or  for  tbe  estab- 
lishment ot  the  sinking  fund  hereinbefore 

Erovlded  for,  it  shall  be  the  dnty  ot  the 
oard  of  conn^  commissioners  of  Wayne 
county  to  levy  a  tax  upon  the  property 
and  polls  In  Goldnborough  township  la 
snld  county  annually  for  the  payment  ot 
said  Interest  and  the  establishment  ot  said 
sinking  fund,"  etc.  Thus,  plainly,  tbe 
debt  last  mentioned  is  sought  to  be  made 
that  of  the  township,  and  taxes  are  to  be 
levied  to  pay  It  by  the  ooard  of  commls- 
sloners  ot  tbe  county  In  the  way  and  to 
the  extent  prescribed.  Tbe  obTlooa  pur- 
pose Is  to  have  tbe  township  aasnme  and 
pay  the  debt  secured  by  the  bonds  and 
mortgage  If  the  trustees  fall  to  provide 
for  its  payment.  Tbe  township,  with 
corporate  entity  conferred  upon  it.  Is,  in 
an  Important  sense,  a  mnniclpal  cor- 
poration, exercising  such  corporate  pow- 
ers and  functions  as  may  be  couferred 
upon  It  by  statute.  Code,  {  707,  par.  14; 
Brown  v.  Commissioners,  100  N.  C.  82,  5  S. 
E.  Bep.  178;  Wallace  v.  Trustees,  84  K. 
C.  164.  Here  the  clear  purpose  was  to 
confer  upon  the  township  as  a  corporate 
entity  capacity,  power,  and  authority  to 
assume  a  debt  of  the  trustees  of  the  grad- 
ed schools.  Whether  this  is  sufficiently 
dune  or  not  Is  a  question  weneed  not  now 
decide.  It  la  not  necessary  to  do  ao,  be- 
cause, granting  tor  the  present  purpose 
that  it  Is,  weareclearly  of  opinion  tbat  the 
tax  cannot  be  levied  as  prescribed  for  tbe 
conclusive  reason  .that  a  majority  of  tbe 
qualified  voters  ot  tbe  township  have  not 
Toted  In  favor  of  assuming  the  debt  of  tbe 
trustees,  nor  In  favor  of  tbe  levy  ol  a  tax 
tor  the  purpose.  Tbe  constitution  (article 
7,  S  7)  expressly  provides  tbat  "noeoaoty, 
city,  town,  or  other  municipal  corpora- 
tion shall  contract  any  debt,  pledge  Its 
faith,  or  loan  Its  credit,  nor  shall  any  tax 
be  levied  or  collected  by  any  officers  of  the 
same,  except  tor  the  necessary  expenses 
tbereot,  unless  by  a  rote  of  tbe  majorltj 
ot  tbe  qualified  voters  therein.*  No  Tote 
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wan  taken  to  ascertain  the  will  of  a  ma- 
jority of  8Dcb  Tolere.  It  eannnt  be  said 

{iroperly  that  the  debt  aotborliMl  by  the 
ast'mmtloned  statute,  or  the  otber  debt 
at  flrst  created  by  the  trastees  of  the 
graded  schools  for  the  purchase  of  lands 
and  the  erection  of  appropriate  school 
balldlngs,  are  debts  created  to  pay  "nec- 
essary expenses"  uf  the  township.  Ex- 
penaee  tncarred  In  establlshlns  and  enp- 
porting  graded  schools  are  not  part 
of  such  "necessary  expenses^"  because 
fluch  schools  do  not  pwtaln  to  or  cuu- 
etitute  part  ot  the  organlsadon^  or  come 
within  the  ordinary  purposes  of  town- 
ehlpe,  any  more  than  collefj^  or  the 
like  institutions  or  particular  enterprises 
or  undertakings  that  are  Intended  special- 
ly to  promote  the  convenience  or  advan- 
tage uf  the  people  of  a  particular  locality. 
Such  things  are  exceptional  In  townships, 
and  not  necessary  for  their  ordinary  pur- 
pofces.  The  very  purpose  of  the  constlta- 
tional  inhibition  \tt  to  prevent  thecreatlon 
of  debts  for  such  exceptional  purposes 
without  the  sanction  of  a  majority  of  the 
qnaltfled  voters  of  the  township,  city,  or 
town.  Important  as  are  public  schools, 
and  graded  schools  as  well.  It  Is  not  the 
purpose  of  townships  as  such  to  establish 
and  support  them.  Under  the  constitu- 
tion and  appropriate  legislation  In  pur- 
suance thereof,  schools  are  otherwise  pro- 
vided lor.  Hence,  when  It  Is  deemed  ex* 
pedient  and  desirable  that  a  graded  school 
shall  be  establlithed  In  a  particular  town- 
ship, a  debt  for  the  purposecan  be  created 
only  with  the  sanction  of  a  majority  of 
the  qualified  voters  thereof.  Lane  v. 
Stanly.  65  N.  C.  16S.  This  case  Is  in  no 
sense  like  that  of  Blauton  v.  Commission- 
ers, 101  N.  C.  582. 8  S.  K.  Bep.  162.  There  no 
new  debt  was  in  question  or  to  be  paid. 
Xhe  statute  simply  allowed  the  board  of 
commissioners  to  Issue  new  bonds  In  lieu 
of  or  to  pay  the  old  ones  maturing.  Here 
there  was  no  old  or  prior  debt  of  the 
township  to  be  paid;  the  purpose  Is  to 
pay  a  new  debt.  There  Is  error.  The 
judgment  must  be  reversed,  and  the  case 
disposed  of  according  to  law.  To  that 
end  let  this  opinion  be  certified  to  the  su- 
perior court.   It  Is  so  ordered. 


Ltnchburo  ft  D.  B.  Co.  v.  BoABD  or  Com- 
missioners OP  Person  Couhtt,  (two 
cases.) 

{Supnme  Court  qf  North  Carolina.  Nov.  8, 

1891.) 

Railboas  Aid  Boxds  — Aotioit  to  Compel  Issu- 
Aiccs— BuBscaiFTioN— Adtboritt  or  Agists. 
1.  Under  Const  N.  &  art.  7,  |  7,  prohibiting 
a  monlcipal  corporation  from  contracting  any 
debt  onless  antborized  by  a  maJoritT  of  Its  qual- 
ified voters,  the  issuance  of  township  bonds  will 
not  be  compelled  when  plaintiff  allegres  that  It 
was  aathomed  by  "a  majorityof  the  votes  cast " 
3.  In  the  absence  of  saoh  anthorlty,  a  town- 
vhip  Is  not  bound  by  the  appointment  of  agenta 
by  the  county  oommisglooers  and  township  Justices 
to  subscribe  for  stock  on  behalf  of  the  township, 
and  to  represent  It  and  vote  at  meetings  of  stouk- 
bolders,  and  by  the  exercise  of  such  authority  by 
said  agents.  Jones  v.  Commisslonera,  107  S.  C. 
S46,  13  B.  £.  Rep.  69,  distinguished. 

Appeal  from  superior  court.  Person 
voaoty;  £»wih  T.  Botkin,  Judge. 
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Application  bx  the  Lynchburg  &  Dur 
ham  Railroad  Company  for  writ  of  wan- 
d»aua  to  compel  the  board  ol  comisslon- 
ers  ol  Person  comity  to  Issue  bonds  for 
Mount  TInah  township.  From  a  Judg- 
ent  for  plaintiff  defendant  appeals.  Judg- 
ment reversed,  and  writ  denied. 

W.  W.  KiteblOt  for  appeUant.  W,  A. 
Qatbile  and  A.  W.  Nowlln,  for  appellee. 

CuRK,  J.  It  has  been  settled  in  this 
state  by  numerous  decisions  that  a  major- 
ity of  the  qualified  or  registered  voters, 
and  not  merely  ol  tboae  rotlng,  is  neces- 
sary to  enable  a  municipal  corporation  to 
loan  Its  credit  or  contract  a  debt,  under 
the  proviMoDS  of  article  7,  9  7,  (^onst. 
Sontherland  v.  City  of  Goldsboro,  96  N.  C. 
49, 1  8.  E.  Rep.  760;  Duke  v.  Brown,  96  N. 
C.  127, 1  H.  B.  Bep.  878;  Markham  v.  Man- 
ning,  96N.  C.  182,  2  S.  £.  Rep.  40;  Mc- 
Dowell V.  Construction  Co..  96  N.  C.  614,  3 
S.  E.  Rep.  851;  Wood  v.  Town  of  Oxford, 
97  N.  C.  227,  2  S.  B.  Rep.  653;  Rlftsbee  v. 
Dnrham,  98  N.C.81,8  S.  £.  Rep. 749, 99  N.C. 
841.  6  R.  E.  Rep.  64.  The  plaintiff,  who  ap- 
piles  fora  mdndamastocompeltbe  county 
commissioners  to  Issue  bonds  for  Mount 
Tlrsab  township,  does  not  allege  an  adju- 
dication ordeclaratlon  by  the  county  com- 
mfsstoners  on  a  canvass  of  the  returns 
that  the  subscription  had  been  carried  by 
a  majority  of  the  qualified  voters  ot  said 
township.  Nor  does  it  averthat  In  fact  it 
was  BO  carried.  The  complaint  alleges 
that  "the  returns  showed  that  a  majority 
of  the  votes  cast  were  in  favor  of  subscrip- 
tion," and  a  declaration  of  the  ntsnlt  to 
that  effect  by  ttae  commissioners  on  a  can- 
vass of  the  vote  and  a  copy  ot  such  is  set 
out.  The  basis  ot  authority  to  issue  the 
bonds— the  vote  of  a  majority  of  the  qual- 
Ifled  voters— Is  wanting,  and  the  mandn- 
mtis  must  be  denied.  Had  the  pialntifl 
averred  that,  though  not  so  declared  by 
the  canvassing  hoard,  a  majority  of  the 
qualified  voters  ol  said  township  In  fact 
voted  in  ravorof  subscription,  the  proceed- 
ings. If  brought  to  Impeach  the  derision  of 
the  canvassing  board,  would  be  too  late. 
theelectloQ  having  been  held  Aagnst?.  1886, 
and  this  actlun  not  instituted  till  Decem- 
ber 81, 1890.  Jones  v.  Commissioners,  107 
N.  C.  248, 1 2  S.  £.  Rep.  69.  In  fact,  however, 
the  proceeding  1h  not  to  impeach  the  dec- 
laration of  the  result  as  declared ;  and  It 
is  alleged  In  ttae  answer,  and  it  was  not 
controverted  In  the  argument,  that  a  ma- 
jority of  the  qualified  voters  ot  said  town- 
ship did  not  vote  In  favor  ot  the  subscrip- 
tion. 

The  plaintiff,  however,  claims  that  the 
defendants  are  estopped  by  the  fact  that 
they  appointed  an  agent  to  sobscrlbe  the 
amount  of  the  stlbscriptlon  on  behalf 
of  said  township,  who  did  so  subscribe 
for  it  on  behall  of  the  township  on  the 
books  of  the  plaintiff  company,  and  that 
said  township  ban  been  represented  In  the 
meetings  of  the  stockholilers  of  the  com- 
pany by  an  agmt  appointed  by  the  Ju^ 
tlces  of  the  peace  of  the  township,  who 
has  voted  in  sucb  meetings;  and  that  the 
plaintiff  has  made  contracts  relying  upon 
the  validity  of  such  subscription.  These 
allegations  are  denied  In  the  answer,  and 
it  Is  alleged  that  the  plaintiff  well  knew 
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that  noeb  election  did  not  anthorlxe  tbe 
iaanaace  ofthe  bonds,  and  this  before  mak- 
ing tbe  contracts  referred  tu.  Tbe  Jiidsre 
found  the  facta  on  this  cootentlon  as 
claimed  by  the  plaintiff.  The  only  an- 
thoHty  that:  can  fasten  npon  the  township 
an  obligation  to  pay  a  snbscrlptlon  1b  tlw 
dnly-aacertalned  vote  of  a  majority  of  Its 
qualified  voters.  Without  It  any  action 
of  the  county  commissioners  or  'township 
justices  appointing  ngenta  to  enbscribe 
for  and  to  representor  rote  for  aatdtown- 
flhip  In  the  atochhotdera*  meettugv  ot  tbe 
plaintiff  company  was  a  nolllty  and  ultra 
vires.  Tbe  [lte-giv)-ng  power  required  by 
the  conntltutlon — tbe  expression  of  the 
popular  wUl  at  tbe  ballot-box— being  lack- 
ing, if  the  commissioners  bad  gone  atUl 
further,  and  actually  loioed  thebonds,  they 
wonld  have  been  Invalid  even  iu  the  hands 
of  Innocent  purchasers.  Duke  t.  Brown, 
©6  N.  C.  127, 1  8.  E.  Hep.  878.  Jonwi  v. 
Oommlasloners,  107  N.  C.  348, 13  8.  Bep. 
69.dllVera  from  this  ease.  There  tbe  town- 
ships named  voted  the  same  day  as  those 
in  tbto  ctMe,  but  as  to  them  tbe  county 
commlarionera,  on  a  canvass  ot  the  vote, 
declared  that  a  majority  of  tbe  qualified 
voters  duly  registered  had  voted  In  favor 
ofthesubseriptlon.  Afterwards tliebonds 
were  Issued,  and  taxes  levied  tu  pay  tbe 
Interest.  After  the  lapse  of  more  than 
three  years  tbe  plaintiff  there,  a  tax-payer, 
«ought  to  Impeach  the  result,  alleging, 
among  other  things,  that  a  majority  of 
the  qnalifled  voters  Itad  not  In  laet  vutod 
In  favor  ot  soeh  sabacrfptlon.  Tlie  court, 
while  adberlngto  the  precedents  that  such 
proceedings  were  admisdble  If  made  In 
reasonable  time,  held  that  tbe  delay  waa 
unreasonable,  and  tbe  proceeding  waa 
tmrred.  It  la  onnKeasary  to  consider  the 
«xwption  tbat  the  anmmona  waa  returna- 
ble at  cbamben  and  not  to  term.  The 
complaint  tails  to  state  a  cauae  of  action, 
therefore  let  it  be  entered,  action  dla- 
missed. 

This  opinlonand  decltion  appllesalso  to 
179  **  A,"  between  the  same  parties. 

Stats  v.  Nrau 

(Supreme  Court     Nortk  Carolina.   Kov.  8, 
1881.> 

Boin-TAX— 8miCR!T0T  or  Wabbaht. 
A  nrarrftnt  Bimply  cfaarrad  that  defendant 
wlllfullr  refused  to  atteod  ana  work  on  the  pub- 
llo  road  utter  belog  lawfully  warned,  oontrarjto 
the  atatuta,  ete.,  Siot  did  not  auative  the  pay- 
UMBt  at  one  dollar  la  dlacharge  «f  hia  Uabill^  to 
perform  the  lalxa-.  jBeld,-  that  a  motion  in  ar* 
laat  ot  Jndgmaat  ahonld  hara  been  allowed. 

Appeal  from  auperlor  court.  Orange 
county;  Bohbrt  w.  Winston,  Judge. 

Prosecution  agalnbt  John  W.  Neal  for 
refusing  to  work  on  a  public  road.  Ver- 
dict of  guilty.  Defendant  moved  in  arrest 
of  Judgment,  which  motion  being  denied, 
be  appeals.  Reversed. 

W.  A.  Gutblie,  for  appellant.  7Ae  AU 
tonteif  Cfeneral,  for  the  State. 

Sbbphbhd,  J.  Tbe  warrant  simply 
charges  that  tbe  d^endant  "willfully  re- 
fused to  attend  and  work  on  the  public 
road  alter  being  lawfully  warned,  con- 
trary to  the  form  of  the  statute, "  etc 
There  la  nothing  to  negative  tbe  payment 


of  one  dollar.  In  discharge  of  tbe  defend- 
ant's liability  to  perform  tbe  labor  re- 
quired ot  falm.  No  amendment  was  asked 
at  any  stage  of  tbe  trial,  eltlier  before  or 
after  verdict,  and  upon  conviction  tbe  de- 
fendant moved  Id  arrest  of  Judgment.  It 
la  expresHly  decided  that  tbe  motion 
should  have  been  allowed.  State  v.  Pool, 
106  N.  C.  698,  10  a.  £.  Rep.  1033;  SUte  v. 
Baker.  106  N.C.  768, 113.  E.  Rep.  860.  The 
inauffleiency  of  the  warrant  was  not,  we 
presume,  called  to  the  attention  ot  hia 
honor,  the  argument  before  him  being  ad- 
dressed to  tbe  constitutionality  ot  the  act 
undn-wblcb  tbeddendantwasproaecnted. 
Thers  la  error. 


CoLTKAMB  Lamb. 
(Supramt  Court  of  Scrth  OamOkna.  Mor.  8, 

FoBLio  Luma — Obakt  vboh  Btah — Aoexowic 

BDQKBNT  —  DSBD  FBOVSO  BUOBS  CLBBK  OT 

Court. 

L  A  grant  fh>m  the  state  of  Nortti  GaroUna, 
made  In  1787,  and  registered  In  the  conn^wliwe 
In  tbe  land  was  sltaated,  is  admissible  In  erf. 
dence  withoat  any  acknowledgment  or  order  of 
registration  thereon,  aa  Is  retired  by  statota 
In  the  ease  of  other  coDvetyBncea.  Ray  v.  B lew- 
art,  (N.  C.)  11  8.  E.  Bap.  1S2,  foUowed. 

2.  Under  Her.  St  N.  C.  o.  87.  $  St,  wbidi 
provided  tbat  deputy-clerks  of  tbe  court  of  pleas 
and  quarter  sessions  may  urove  and  order  regis- 
tered oonreyances  of  land,  wbich  waa  In  force 
ap  to  uid  including  1887,  deeds  so  proven  and  or- 
dered registered,  and  registered  in  1807,  were 
l^perly  admitted  in  evidraoe. 

8.  Where  the  deeds  were  so  proven  and  or- 
dered r^^tered  by  a  depaty-clerk  In  1887,  noth- 
ing to  the  contrary  appearing.  It  will  to  pre- 
sumed such  deputy  waa  a  deputy-clerit  of  anoh 
court  vt  pleaa  and  quarter  aeariona,  and  that  ha 
waa  duly  qnalifled  aa  ancdL 

Appeal  from  snperlor  conrt,  Gnlltord 
county;  Jakes  a  MacRae,  Judge. 

Proceeding  by  Lindsay  Coltrane  against 
T.  C.  Lamb  to  settle  a  boundary  line. 
Verdict  and  Judgment  for  plaintiff.  Bule 
for  a  newtrialdenied.  Defendant  appeals. 
Affirmed. 

L.  M.  Soottf  for  appellee. 

Mbrbiuon,  0.  J.  Tbo  plalntllf  and  de- 
fendant are  tbe  ownersof  adjoining  tracts 
of  land,  and  tbe  purpose  of  this  action  la 
to  settle  the  line  that  divides  tbfdr  prop- 
erty. On  tbe  trial,  for  the  purpose  of  lo- 
cating the  line  in  question,  tbe  plaintiff 
was  allowed  to  put  In  evidence,  the  de- 
fendant objecting,  a  grant  from  tbe  state 
of  date  tbe  16th  ot  May.  1787.  whicb  was 
registered  In  the  connty  of  OuUford.  The 
groand  of  objection  was  tbattberedid  not 
appear  any  acknowledgment  or  order  of 
registration  thereon.  The  conrt.  upon 
Inepectlon  of  tbe  registration,  found  that 
the  grant  bad  been  ao  registered  more 
than  100  years.  Tbe  objection  is  wltbost 
force.  For  tbe  reasons  well  stated  in  Bay 
V.  Stewart.  106  N.  G.  47S.  11  8.  E.  Bep.  182, 
the  ruling  of  tbo  conrt  must  be  aaataioH. 
See,  also.  Freeman  v.  Hatley,  8  Jones, 
(N.  C.)  115. 

For  the  likepurpoee,  tbe  plaintiff  was  al- 
lowed, the  defendant  objecting,  to  put  In 
evidence  a  dded  dated  December  1,  1848, 
which  waa  proven  and  ordered  to  be  reg- 
istered, and  registered  In  1867;  nnd  also 
another  deed,  dated  27tb  of  llaj,  1856, 
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which  wBfl  proven  and  ortlGred  to  be  res- 
lateP9cl,  and  rciKlBtered  In  1S67.  The  defend- 
ant's objection  to  tbeee  deeds  was  that 
they  vrere  proven  before  and  ordered  to 
be  re^atered  by  a  deputy-dark.  The  ob- 
jection cannot  be  sustained.  Nothlnic  to 
the  contrary  appenrtng,  It  mast  be  taken 
that  the  deputy -clerk  who  took  the  proof 
of  the  deeda,  and  ordered  the  aame  to  be 
reRfetered,  waa  the  deputy  of  a  clerk  of 
the  late  court  of  pleas  and  quarter  see- 
sluns,  and  that  he  waa  dnly  qualided  aa 
ttoch.  The  objection  la  that  such  officer 
could  not  take  proof  and  make  each  or^ 
der  of  a  deed.  The  statute  pertinent 
(ReT.  St.  c.  87. 5  26;  Bev.  Code,  c.  37.  S  8) 
ezpres&ly  provides  otherwise,  and  that  the 
deputy  may  take  probate  of  deeds,  etc.,  of 
Inetraments  and  papers  required  tobereg- 
tstered.  That  etatnte  was  In  force  daring 
and  lon^  before  the  year  1867.  when  the 
deeds  referred  to  were  proven  and  regis- 
tered. Huddereth  v.  8mytb,  18  Ired.  462. 

The  defendant  alao  excepted  upon  the 
(Crcnind  that  the  court  failed  to  give  the 

Iiiry  a  partlcnlar  Instruction  specified, 
t  doee  not  appear  that  It  waa  error  not 
to  give  the  sauie.  So  far  aa  appeam, 
there  waa  no  evidence  that  warranted 
ancb  Instruction,  nor  doea  it  appear  that 
tbe  natare  of  the  contention  of  the  par- 
ties rendered  It  pertinent.  Bo  much  of  the 
evidence  •shonld  always  be  stated  in  the 
case  settled  or  stated  tor  thin  court  as  to 
ahow  the  portlnency  and  purpose  of  the 
exception ;  otherwise  Itmuat  be  dlerearard- 
ed.  This  court  cannot  see  that  the  tn- 
Btrnctlon  should  have  been  ftl^en. 

Moreover,  It  does  not  appear  that  tbe 
defendant  requested  the  court  to  give  tbe 
same  in  addition  to  others  that  It  j^ave  In 
varyinff  aspects  of  the  ease.  Judgment 
affirmed. 


AvERiTT  V.  Elliot. 

(Suprem  Court  of  North  Oarolina.  JSav.  13, 
1891.) 

MOSTQAaa  IVlRXOLOflUBB  —  PDBOBAra  BT  MOM- 
SASBB — VUJDITT. 

The  fact  that  plaintiff  claims  title  to  land 
•a  Uka  grantee  ot  a  mortgagee,  who  procured  It 
to  be  faul  in  and  conveyed  to  himself,  is  not  a  de- 
fense  to  an  action  against  the  moEtgagor  for  poa- 
seesloQ,  unless  pleadeA,  since  pUiDtiff'a  title  is 
not  Toid,  bat  merely  voiaable. 

Appeal  from  superior  court,  Cumberland 
connty ;  Jamrs  C.  MaoRae.  Judge. 

Action  by  DeceyruB  Averitt  against  Ja- 
cob Elliot  to  recover  possession  o(  land. 
Judgment  for  defendant.  Flalntin  ap- 
pealed.  New  trial  ordered. 

4tatbm£nt  by  the  Court.  The  com- 
plaint was  In  the  osnal  form  adopted  In 
aueb  CBse«,  and  the  answer  contained 
only  a  general  denial  ot  the  allegations  of 
title  and  right  to  poaaesslon  and  damages 
for  detention.  In  addition  to  the  three 
Issoee  Involving  theee  denials,  the  follow- 
ing was  submitted  by  tbe  court,  numbered 
4,  via. :  "(4)  Waa  the  sale  by  John  Averitt 
under  the  mortgage,  and  the  bidding  In 
by  Nlmocka.  and  aaalgnment  of  the  bid  to 
the  plaintiff,  an  arrangement  by  which 
the  land  was  bid  in  tor  John  Averitt?" 
The  plaintiff  offered  In  evidence:  (1)  A 
deed  from  Jacob  Elliot  and  wife  to  James 
A.  Gainey,  agent,  March  7*  1888,  and  a 
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note  secured  thereby,  and  en  flsalgnment 
of  the  same  to  John  Averitt,  February  2, 
18S4.  This  deed  and  assignment  covered 
the  land  In  the  complaint.  (3)  A  deed 
from  John  Averitt  and  wife  to  Deceyras 
Averitt.  the  plaintlft,  executed  Ist  Febra. 
ary,  1886,  renting  sale,  etc.*  under  the 
mortgage.  Plalntitf  rested.  Tbe  defend- 
ant ottered  In  evidence  a  deed  for  tbe  same 
land  from  Deueyms  Averitt  to  George  A. 
Ouy,  39th  September,  188R.  Jacob  Elliot, 
tbe  defendant,  testifled  at  great  length, 
admitting  that  he  had  boaght  the  land  in 
controversy  from  Qalney,  and  ^ven  tbe 
mortgage  to  secure  the  payment  of  the 
purchase  money;  that  be  had  paid  a  large 
part  of  the  same,  some  to  Gainey  and 
some  to  John  Averitt,  (In  money  and  cot- 
ton;) that  he  had  no  notice  of  the  sale 
under  tbe  mortgage;  that  he  had  never 
paid  any  of  the  money  or  cotton  as  rent 
for  the  land,  but  always  to  be  applied 
npon  the  mortgage  debt.  And  other  tes- 
timony was  offered  by  defendant,  tending 
to  corroborate  him.  The  plalntirr,  in  re- 
ply, offered  a  deed  from  George  A.  Gny 
and  wife  to  Deceyras  Averitt,  lf)th  of  I>e- 
cember,1888,  prior  to  the  beginning  of  this 
action  for  the  same  land.  The  Judge  in- 
structed thejnry :  "This  actionis  brought 
by  Deceyras  Averitt  to  recover  the  poe- 
sesalou  ot  a  tract  of  land  In  the  county 
which  he  clalma  to  own  by  virtue  ot  a 
deed  from  John  Averitt  and  wife,  dated 
let  of  February.  1886,  which  recites  a  sale 
ot  tbe  land  under  a  power  granted  In  a 
mortgage  made  by  tbe  defendant  Jacob 
Elliot  and  wife  to  James  A.  Gainey,  and 
an  assignment  ot  the  mortal^  and  debt 
secured  thereby  by  Gainey  tu  John  ATa<- 
itt;  tbe  purchase  byNimocks;  atranafer 
of  his  bid  to  the  plaintlft,  and  payment  of 
the  purchase  money  by  him  to  the  defend- 
ant, admitting  that  he  executed  the  mort- 
gage to  Oainey,  and  that  the  debt  secured 
in  said  mortgage  has  not  been  paid  In  full ; 
says  that  tbe  plaintiff  has  no  right  to  re- 
cover the  land  Irom  blm,  because  there 
never  has  bera  a  fair  saleot  the  land  un- 
der tbe  mortgage;  and  therefore  that  the 
deed  from  John  Averitt  and  wife  to  plain- 
tiff couveya  no  title  to  the  land."  The 
presiding  Judge  then  went  on  at  length, 
and  instructed  tbe  Jury  upon  the  law  gor^ 
emlng  the  ease.  Tbe  plaintiff  excepted  to 
that  portion  of  the  charge  wblcb  haa  been 
set  out.  The  Jnry  responded  to  the  first 
and  second  Issues. "No,  "and  to  thefonrtli 
issue,  "Yes."  Role  for  new  trial,  for  er- 
rors alleged.  Ruledlsebarged.  JndgueuB 
tor  defendant. 

John  W.  BinsdntB,  for  appellant.  8at- 
ton  <£  Cook,  for  appellee. 

AvBBT.  J.  Where  a  mortgagee  of  land 

purchases  at  hla  own  sale  directly  or  by 
an  agent,  though  he  may  convey  to  the 
agent  and  have  the  latter  rocontey  to 
him,  the  effect  la  to  veet  tbe  legal  estate  In 
the  mortgagee  in  tbe  same  pllghtand  con- 
dition as  he  held  ItnndOTthe  mortgage* 
subject  to  tbe  right  ot  the  mortgagor  to 
redeem.  Joyner  t.  Farmer,  78  N.  C.  19S» 
The  saleby  the  mortgagee  la  not  void,  bnt 
only  voidable.  Joyuer  v.  Farmer,  supra. 
The  mortgagee  haa  tbe  right  to  recover 
poaseRsion  at  any  time  aa  against  the  de- 
iaoltlng  mortgagor  In  an  action  brought 
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for  that  purpose,  whether  he  has  fraud 
leotly  put  forward  ao  asent  to  buy  at  hla 
own  aaleornot.  Wlttkuwakl  v.  WatklDs, 
84  N.  G.  458.  If  Jobn  Averltt  bought  at  lile 
own  sale,  aud  theu  conveyed  to  the  plain- 
tiff, Deceyrua  Averltt.  the  legal  estate 
passed  to  the  latter,  upon  which  he  was 
entitled  to  recover  In  an  action  Involrlnf; 
title  and  right  to  possession  only.  Joyner 
V.  Farmer,  sjjpra.  If  the  mortgagor 
wished  to  avoid  the  sale  on  the  ground  of 
fraud,  he  oogbt  to  have  alleged  the  frand 
In  hla  answer.  Tt  was  not  sufficient  atm- 
ply  to  prove  It.  It  Is  essential  that  there 
shall  be  Allegata  In  the  answer  as  well 
as  probata  on  the  trial  In  order  to  maJce 
available  an  equitable  right  or  other  nnw 
matter  as  a  defense.  Willis  v.  Branch,  94 
N.  C.  143;  Bountree  v.  Brluson,  9S  N.  C. 
107,  8  S.  £.  Bep.  747;  Montague  v.  Brown, 
104  N.  C.  166. 10  S.  £.  Rep.  186;  EUlson  v. 
Rlx,  85  N.  V.  77.  As  the  issue  was  submit- 
ted to  the  jury,  the  defendant  might  have 
been  allowed,  in  the  progress  of  the  trial, 
to  amend  his  enBwer,and  set  upthelraud- 
vlent  purchase  as  a  defense.  The  court 
win  doubtless  permit  him  to  amend  be- 
fore another  trial,  so  that  with  due  no- 
tice the  facta  may  be  fully  developed  by 
both  parties.  Willis  v.  Branch,  supra. 
Bat  as  the  plaintiff  has  excepted  to  that 
portion  of  the  charge  In  reference  to  the 
fourth  Issue,  and  as  it  appears  that  the 
defendant  has  relied  solely  upon  the  Inabili- 
ty of  the  plaintiff  to  show  the  legal  title 
tn  himself,  a  new  trial  must  be  awarded. 
This  Is  In  accordance  with  the  anlform 
rule  adopted  by  this  court.  It  is  true,  as 
suggested  by  counsel,  that  a  deed  may  be 
direutly  attacked  on  trial  of  an  action  for 
possession  for  incapacity  In  the  maker, 
fraud  In  the  factam,  because  void  nnder  13 
&  27  Ellz.,  or  because  It  was  executed  in 
the  face  of  a  statutory  prohibition.  Mob- 
ley  V.  Grlffln.  104  N.  0.  112.  10  S.  E.  Rep. 
142;  Gilchrist  v.  Middleton,  107  N.  C.  »79, 
12  8.  E.  Rep.  85;  Helms  v.  Gr«en,  106  N.  C. 
259, 11  8.  E.  Rep.  470.  But  the  deed  offered 
by  the  plaintiff  was  not  void,  but  void- 
able. It  left  In  the  defendant  an  equitable 
right,  which  could  have  heen  avoided  only 
by  the  mortgagor  and  bis  heirs,  and 
which  might  be  souflrmed  by  the  mort- 
gagor by  release,  or  conduct  amounting 
to  an  abandonment,  or  working  au  estop- 
pol  to  pais.  Joyner  t.  Farmer,  supra. 
For  want  of  specific  allegations,  setting 
up  the  defense  that  the  plaintiff  claimed 
under  a  fraudulent  conveyance,  a  new 
trial  will  be  awarded. 


Blake  et  al.  v.  Blaoklbt. 

{Svjprems  Court     North,  Cfmtlina.  Oct  27, 
1891.) 

RSBCISSION  07  SaLB — FRAUD  OV  PDRCHABBR — EVT- 

DENOB— Action  bt  Harried  Wokak. 
1.  In  an  actlim  by  &  hDsbaod  and  wtfe  and 
W.  to  recover  certala  horses,  the  property  of  the 
wife  aad  W.,  it  appeared  that  W.  sold  them  to 
defendant,  to  be  paid  fot-  in  castt  on  delivery; 
that  b.T  ezhibitinfr  a  cbeck,  which  he  claimed 
he  would  get  cashed  as  soon  as  a  bank  was  open, 
and  would  pay  Cor  the  property,  defendant  eot 
possession  of  the  horses,  and  wben  W*.  demanded 
payment  ttierefor  defendant  tendered  a  note 
whloh  he  held  against  W.,  who  refused  to  aooept 


It   Hsid,  tliat  tills  TCDdered  tiw  oontraot  vi- 
able at  the  Instance  of  the  owners. 

2.  The  gravamen  of  the  fraud  was  In  Im- 
pressing W.  with  the  idea  that  defendant  would 
procure  the  money  by  means  of  the  check,  aud 
pay  for  t^e  horses,  when  in  fact  he  intended  to  i 
acquire  possession  of  them  and  credit  their  value 
on  the  note;  and  it  is  immaterial  whether  his  Ian-  | 
guage  was  snoh  as  to  convey  the  idea  that  bis  | 
money  was  on  deposit  In  a  bank  in  R.  or  else-  , 
wnere. 

8.  Defendant's  representation  that  he  wished 
to  start  the  horses  early  In  the  momln£,  his 
transferring  them  from  the  road  ordlnariiy  trav 
eled  to  his  home  te  another  road  not  so  well 
known,  and  hla  deolaration  before  be  acquired 
possossioQ  that  he  intended  to  play  a  trick  on 
W.,  were  sufBciant  to  wairant  a  verdict  for  | 
plalntifEs.  I 

4.  It  was  Immatolal  whether  the  property 
belonged  to  the  wife,  or  to  her  and  W.  as  part- 
nurs,  or  to  W.  indivldnally. 

6.  The  statutes  of  North  Carolina  only  oper  j 
ate  to  restrain  a  married  woman  from  dispoalas  ! 
of  her  separate  property  by  oontracL  and  do  not  , 
prevent  the  wife  frinn  joining  with  her  husband  I 
In  an  action  for  the  oonverslon  of  the  horses. 

Appeal  from  superior  conrt.  Wake  coan- 
ty;  ItoBBRT  Winston,  Judge. 

Action  by  Joseph  Blake,  Lucy  Blake,  his 
wife,  and  George  W.  Wynne  against  J.  C. 
Blackley  to  recover  possession  of  certain 
horses  and  harness  wrongfully  taken. 
Verdict  and  Judgment  for  plaintiffs.  Mo- 
tion for  a  new  trial  denied.  Deteodant 
appeals.  Affirmed. 

Statement  by  the  Coiibt.  The  plain- 
tiffs brought  their  action  to  recover  two 
horses  aud  one  set  of  harness,  valued  at 
f 300,  and  by  claim  and  delivery  proceedings 
took  possession  of  the  property  Hoed  for 
soon  after  the  action  was  brought.  In 
June,  1890.  The  testimony  was  as  followa: 

Geo.  W.  Wynne:  "Knew  defendant  In 
1890.  Was  selling  horses  for  Mrs.  B.  In  | 
1890;  she  to  furnish  money,  I  to  sell  and  I 
buy  horses  In  myjudgment,  and  bave  one- 
half  the  clear  profits  Sold  defendant  pair 
of  horses  In  June,  1^,— one  bay,  and  other 
brown.  B.  came  In  and  wanted  to  boy 
horses  for  some  one  In  Henderson.  Said 
be  had  the  money.  Showed  him  the  two  j 
horses.  Told  falm  to  wait,  and.  It  I  did 
not  trade  with  Bnrwell,  I  would  sell  to 
blm.  liate  In  the  evening  he  come,— «ven- 
ing  before  he  said  he  had  the  money ;  had 
a  check.  Went  to  bank.  Said  bank  was 
closed,  and  he  would  settle  next  morning, 
after  bank  opened.  At  night  said  be 
wanted  to  start  very  early  next  morning, 
as  It  was  hot,— 6  o'clock.  Wanted  to 
carry  them  that  night  to  another  stable; 
but  I  said, '  No,'  I  wouldn't  charge  board. 
Next  morning,  when  I  come  back,  the 
horses  were  gone,  and  I  told  him  to  pay 
me,  and  he  ofrered  me  a  note  that  was  no 
account.  I  would  not  accept  It.  Went 
to  stable,  and  be  polled  out  the  notcL 
Never  offered  to  pay  me  the  casta.  Under 
the  contract  was  to  pay  me  cash.  I  didn't 
see  horses  again  till  brought  back  stables. 
That  morning  I  went  off  on  road  a  mile 
or  so,  but  didn't  find  borsee.  Arrvnted  B- 
In  Frnnkltn  at  Frankllnton.  Blake  told 
Blackley  wanted  boreca.  He  said  tbey 
were  where  he  (Blake)  couldn't  get  them- 
We  sent  after  the  horses. and  got  bark  the 
same  horses  he  carried  away.  Sold  bar 
ness  at  $25  to  be  paid  for  In  cash,  with 
horses,  and  have  l>een  paid  for  neither. 
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Harness  he  expresaed  to  Franklinton. 
Blackley  showed  me  a  cheek  the  day  he 
-was  trading;  for  the  horses.   I  saw  It  was 

a  check,  but  could  not  see  the  wrltinK. 
Blackley'B  brother  was  there  with  B.,  but 
not  when  trade  was  made."  Croas-exam- 
Inatlon:  "Thirty  years  horse  trader  In 
many  couaties  and  states.  15.000  or  20,000 
traded.  At  time  we  rented  Farham's 
stables  four  months.  Sold  out  before  to 
Jones  &  Powell.  Name  had  been  Geo.  W. 
Wynne  ft  -Co.  Tancey  had  been  partner. 
After  Christmas, — February  or  March, 
1890,— Mrs.  Blake  and  I  made  the  arrauKe- 
menc,  but  the  name  continued  Geo.  W. 
Wynne.  Opened  no  new  books.  Trade  In 
June.  Up  to  trauBactlon  had  bought  and 
sold  someSihorBe8.and  the  proceeds  of  all 
sales  were  idmpiy  worked  Into  the  bnsl- 
neas.  Mrs.  Blake  paid  lor  feed  and  rent. 
Mrs.  Blake's  check  was  the  first  money 
we  ifot.  She  handed  me  check.  Blackley 
and  I  had  traded,  and  Blackley  had  been 
asBnt  tormyson.  Wehadswapped  horses. 
Traded  always  on  my  own  Judgment.  No 
algn  ap  at  all.  I  told  Blackley  when  be 
come  In  that  these  were  my  horses,  bat  I 
bad  told  bim  Mrs.  Blake  bad  an  Interest 
in  the  horses;  had  told  him  often  before, 
and  he  knew  all  about  It.  I  did  not  say 
aoythlnK  about  Mrs.  Blake's  owning  any 
horses  that  day,  or  her  baring  any  Inter- 
est in  the  two  particnlar  horses  tbat  day. 
Bat  at  Jones  ft  Powoirs,  the  brown  horse 
WHS  in  the  stable,  and  then  I  told  Blackley 
that  Mrs.  Blake  had  an  Interest  In  him. 
This  was  between  Febmary  and  Jnne, 
1890.  Told  him  Mrs.  B.  furnished  the  mon- 
ey. I  have  said  this  before  at  the  other 
trials.  Had  loaned  the  brown  horse  to 
Stronach.  I  told  B.  the  horses  were  mine. 
— bay  and  brown.  Trade  not  made  till 
after  sapper.  Don't  think  that  price  was 
fixed  tin  after  Blafkley  left  tbat  evening, 
and  till  Burwell  was  seen.  E^ackley  said 
he  would  pay  casb  if  be  boaght  the  horses. 
Day  that  Col.  Anderson  was  buried— at  8 
o'clock — he  went  to  the  bank.  Dark  when 
Blackley  come  back,  and  we  traded  two 
horses  at  $276,  harness,  $2li.  Blackley  had 
swapped  horses  next  morning,  and  got 
$30  or  $26  to  boot.  We  got  in  his  bo^cy, 
and  went  back  to  my  stables.  I  told  him 
to  settle.  He  pulled  oat  a  note  lor  $250 
of  mine  (not  sealed)  and  some  money.  I 
told  him  the  note  was  no  account.  I 
would  not  take  It,  aud  said,  'Get  out, 
yuu  thlerlng  rascal,'  and  be  ran  for  the 
door.  I  didn't  tell  him  next  morning  that 
tbe  horses  were  Mrs.  Blake's. "  Explains 
a  former  trade  with  Blackley.  In  which 
Wynne  gave  Blackley's  dne-blU  for  $6  to 
W^ynne.  •Bedlrect:  "Told  Blackley  not  to 
trade  for  note;  It  was  no  account,  aud  I 
would  not  pay  It.  Six  months  after  date 
I  bad  written  Leach,  It  certain  things  were 
done,  would  pay  note." 
Jos.  Blake,  husband  plaintiff  f^nte: 
Blackley  is  a  horse-trader.  In  June,  1890, 
Mrs.  B.  bad  some  horses  tliat  were  pur- 
chased with  some  money  that  Mrs.  B.  let 
W.  hare.  Beal  estate  left  to  Mrs.  B  by 
her  father.  The  land  wassold.  Idrewttie 
monvy  out  of  bank  and  gave  it  to  W. 
Horses  bought  with  the  money  by  W.,and 
be  drew  on  me,  and  I  paid  draft  wltb  her 
monegr.  Also  I  paid  rent  and  expenses 


with  her  money.  If  we  made  anything  be 
was  to  have  one-half  net  profits.  Saw 
Blackley  10  next  day.  Said.  *  Blackley, 
those  my  horaes,  and  you  know  It.*  He: 
*Don*t  know  so  much  about  that;  will  see 
lawyer.*  In  February, '00,  he  was  in  stable, 
looking  at  horses,  and  talking  to  me,  and 
I  told  him  they  were  my  horses,  and  Mr. 
W.  was  tbe  salesman.  One  horse  on  hand 
at  tbat  time.  Aftertrade  I  went  to  Frank- 
linton, and  met  Blackley.  Asked  him 
where  horses.  He  said,  where  I  coald  not 
get  'em.  He  said  he'd  run  *em  out  of  my  ■ 
reach.  1  told  him  better  not.  Young 
man  stepped  up,  and  said  he  ought  not  to 
have  told  me.  Same  two  horses  that  the 
suit  is  about.  Harness  was  bought  with 
wife's  money,  too.  Heard  Blackley  say 
it  was  a  trick,  fixed  up  to  gethorses  away 
from  me.  Married  in  1860,  (20th  Septem- 
ber.) Arrangement  with  Wynne  In  Feb- 
ruary, 1890.  Brown  horse  got  In  Febru- 
ary let  lot.  Bay  horse  got  In  April. 
(Land  sold  after  1S68.)  After  sale  wltb 
Blackley  waa  advertisement,  bnt  before 
then  there  was  none.  Another  man's  sta- 
bles, and  we  used  Jones  ft  Po  wdl's  license.  * 

I  res  Brooks :  "  J  une,  1890,  tending  horses 
at  Parham's  for  Blake.  Knew  Mr.  Black- 
ley.  Saw  htm  In  June.  11  o'clock  Black- 
ley  come  down.  Wynne  had  not  come. 
Next  time  B.  and  W.  together.  Wynne 
said,  'Good  horse,*  and  he  drove  him. 
Blackley  got  out  at  comer.  Then  drove 
the  other  horse.  Blackley  wanted  him 
to  decide.  Said  conld  not  do  It  then,  bat 
would  after  a  while.  Never  decided  till 
near  sunset  what  they  would  do.  After 
sapper,  come  down.  Blackley  said,*  I  got 
cash  to  pay  tor  them.'  After  supper  tbey 
talked,  and  Blackley  said, 'I  will  take 'em.' 
B.  wanted  to  carry  them  away  that  night, 
but  W.said  he  woald  feed  ttaemnext  morn- 
ing. Very  soon  tbey  come  In  with  Ian* 
tern.  Delivered  homes  to  Blackley.  Got 
back  tbe  same  horses  In  Franklin.  No 
one  with  Blackley  the  evening  before  but 
Wynne.  After  horses  gone  one-half  hoar, 
saw  Mr.  Blackley,  and  he  had  gone  off 
after  bill brotheron horseback;  and  Black- 
ley  told  me  he  had  forgot  something,  the 
reason  he  went. " 

Mr.  Holder:  **  Working  Jnne,  1880,  wltb 
Jones  ft  Powell,  about  40  yards  from  Paiv 
ham's  stables.  Saw  Blackley  in  J  une,  1890. 
It  was  In  evening  or  night.  He  tnid  me 
that  he  wanted  to  buy  horses,  and  then 
afterwards  said  bought  of  Wynne.  Said 
was  going  to  pay  tor  'em  with  Wynne's 
note.  I  said,  *  Blake's  horses.'  He  said, 
'Wynne  said  were  his.'  He  also  said  he 
was  going  to  work  a  little  scheme.  It  I 
would  not  say  anything  about  It.  Next 
morning  sawBlackley.  Blackley  had  rode 
off  Jones  ft  Powell's  horse.  B.  said  that 
'saw  Mr.  Wynne  drive  out,  and  thought 
Wynne  would  sueplclon  something,  or 
found  out  about  trade;'  and  he  drove  out 
to  change  the  horses  on  another  road.  B. 
said  he  bad  bought  horses  from  W.,  uid 
was  going  to  pay  for 'em  In  bis  own  note.** 

It  Is  admitted  that  Blackley  had  no  mon- 
ey In  the  banks  of  Baleigh  In  June,  IS90. 
The  plaintiffs  rest,  and  tbe  defendant  offers 
no  evidence.  At  the  close  of  the  evidence 
and  b^ore  his  honor  changed  the  Jury,  the 
delendaat,  Ut  writing,  prayed  tor  the  lol- 
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lowlne  lostractioB :  "  Upon  tbe  whole  er!- 
4eiice  ttae  plalntifb  are  not  entitled  to  re- 
.cover, "  whieb  his  honor  ref asetl  to  give, 
and  defendant  excepted.  His  honor 
charged  the  Jury  as  follows:  "If  Qeo.  W. 
Wynne  was  drawn  In  to  part  with  the 
-property  described  by  fraudulent  miarep- 
reeeDtatlooB  or  concealnientB  of  facte  on 
the  part  of  Blackley,  material  to  the  con- 
tract, and  operatlug  aslDducements  there- 
to, and  th^  wereencb  ae  a  man  of  ordinary 
angaelty  mlKlit  reasonably  lely  on  and  be 
Influenced  by,  and  each  owner  or  owners 
did  rely  on  and  werft  Influenced  by  them  In 
making  said  contract,  then  such  trade 
was  roidable,  and  the  owner  or  owners 
of  ttae  property  have  the  right  to  annnl  the 
contract,  and  ane  lor  the  recovery  of  the 
jsame.  Now,  If  the  Jnry  believe  uiat  the 
d^endant  on  the  7tb  of  June,  1890,  went 
to  Wynne  and  falsely  and  fraudulently 
represented  to  him  that  be  bad  the  money 
with  which  to  pay  for  the  faorsee  and  bar- 
.neaH,  and  would  pay  cash  for  the  same, 
when  In  truth  and  In  fact  be  did  not  have 
■och  money,  and  did  not  Intend  to  pay 
easb  for  the  same;  and  If  the  Jnry  believe 
further  tbat  the  defendant  went  to  the 
bank  to  colleet  money,  intending  thereby 
to  deceive  the  said  Wynne,  and  to  lead 
him  to  believe  that  he  would  pay  for  aald 
horaes  with  money  drawn  from  aald  bank, 
when  in  truth  he  did  not  Intend  at  said 
time  to  use  such  money  to  pay  cash  for 
said  horses;  and  if  the  Jury  believe  from 
all  the  other  fncta  and  eirenmstancee  of 
this  caae  that  the  Intent  of  Blackley  was  to 
deceive  said  Wynne,  and  to  fraudulently 
Indue*}  him  to  part  with  the  poaaeaalon  of 
said  property  by  making  false  statements, 
or  by  concealing  tacts,  and  becauseof  such 
false  and  fraudulent  representations  and 
concealments  said  Wynne  did  part  with 
said  horsee,~tben  in  law  auch  a  fraud 
would  have  been  perpetrated  on  said 
Wynne  that  no  tlUe  passed  to  Blackley, 
and  you  will  answer  the  second  issue, 
'Yes.*  The  Jury  will  consider  in  tbis  con- 
nection all  the  evidence  as  yon  remember 
it,— the  early  departure  next  morning,  and 
the  ai^nment  of  defendant's  connsti  tbat 
tbis  was  because  of  bot  weather;  chang- 
ing the  direction  tbat  the  taorsra  bad 
started ;  the  declarations  made  to  Holder 
tbat  be  Intended  to  work  a  trick  on 
Wynne,  and  Holder's  reply  that  Mra. 
Blake  owned  the  horses,  and  all  the  other 
evidence  in  the  caae.  On  the  other  baud. 
If  the  evidence  has  not  led  your  minds  to 
tbeconduslon  tbat  Blackley  did  falsely  and 
firaadnlently  represent  that  he  had  the  cash 
■with  which  to  pay  tor  said  horaes  and  with 
which  be  would  pay  for  same,  and  that 
his  Intention  was  to  delraud  and  deceive 
said  Wynne,  then  yon  will  answer  the  seo- 
ond  Issue,  *  No.*  On  the  first  Issue  thecourt 
charges:  Tbat,  if  Mrs.  Blake  furnished 
the  money  with  which  to  boy  the  borses 
and  with  which  the  horaes  were  bought, 
Mra.  Blake  to  pay  the  expense  of  feeding, 
and  also  the  rent,  Wynne  to  buy  any 
horse»i  in  his  own  Judgment,  and  also  to 
Bfii\  the  same,  and  Wynne  to  have  one-half 
the  profits,  thea  you  will  answer  issue, 
*Yes;'  but  if  Mra.  Blake  did  not  fumiah 
such  money,  and  If  the  said  bnraee  really 
belonged  to  Wynne,  then  yon  wlU  answer 


the  first  l«8Qe, '  O.  W.  Wynne  alone.*  Third 
Jasoe:  II  evidence  Is  believed,  yon  will  an- 
swer, '9800.*  It  la  the  provlnee  of  the  Jury 
and  not  of  the  court  tn  pass  on  the  credi- 
bility ol  witneasea.* 

The  lasnea  and  responses  were  as  ltd. 
Iowa:  "(1)  Were  the  plaintiffs  Lucy  W. 
BliUce  and  George  W.  Wynne  entitled  to 
the  possesion  of  the  horsue  and  harness 
mentioned  in  the  complaint  on  7th  July. 
1890?  Yes.  (2)  Did  the  defendant,  J.  W. 
Blackley,  obtain  possession  of  the  boiMt 
and  hameaa  by  false  and  fraudulent  rep- 
resentations? Yes,  (81  What  damage 
did  Lucy  Blake  and  O.  W.  Wynne  anstaln 
by  the  taking  oi  the  bOTses  and  haraose? 
fSOO.** 

Tbedelradant  moved  for  a  new  trial, 
and  assigned  as  grounds  therefor:  (1) 
The  refusal  of  his  honor  to  give  the  in- 
struction prayed  for.  (2)  A  variance  In 
the  allegations  in  tbe  amended  complaint 
and  the  evidence,  the  complaint  sotting 
up  a  co-owDershlp  in  the  property  in  the 
^alntlffs  Lucy  A..  Blake  and  George  W. 
Wynne,  and  the  evidence  sbowinic  that 
said  parties  were  copartners.  (S)  Tbat 
from  tbe  evidence  it  appeared  that  Ifn. 
Lucy  A.  Blake  was  a  married  woman  at 
the  commencement  and  trial  of  tbis  ac- 
tion, and  that  the  business  connection  be- 
tween herself  and  George  W.  Wynne  was 
formed  and  conducted  for  the  sole  pur- 
pose of  trading  In  borses.  Snch  baslneas 
connec  tlon,  defend  an  t  con  tended,  was 
contrary  to  tbe  pollc?  of  tbe  law.  (4) 
Tbat  there  was  no  evidence  to  show  tbat 
defendant,  Blackley,  did  not  have  money 
with  which  to  pay  for  ttae  property  men- 
tioned in  ttae  complaint,  ttae  evidence  be- 
ing (by  admission)  tbat  be  had  no  money 
deposited  in  any  bank  tn  Baldgh  to  his 
credit,  but  it  being  proved  that  be  had  In 
his  possession  a  chock  for  money,  which 
he  showed  to  Wynne,  when  he  said  he 
was  going  to  tbe  bank  to  get  money.  Mo- 
tion for  new  trial  refused.  Defendant  ex- 
cepted and  appealed. 

N.  T.  Ottlley,  tor  appellant.  BMtebelor 
A  Dennax  and  A  Q.  Rfan^  tor  appeUees- 

Atbbt.  J.  The  main  qnesMon  raised  1^ 
the  appeal  Is  whether,  upon  tbe  whole  ol 
the  evidence,  in  any  phase  of  It,  and  in  tbe 

g articular  aapecta  presented  by  the  Judge 
elow  to  the  Jury,  the  plaintiffs  were  en* 
titled  to  recover.  The  mere  fact.  If  admit- 
ted, tbat  the  defendant  told  a  falsehood, 
or  made  a  promise  to  pay  at  a  Ume  when 
be  knew  be  would  not,  in  all  reasonable 
probability,  be  able  to  pay.  would  not 
invalidate  the  sale.  But  If  one  Indnces  an- 
other to  part  with  his  goods  by  a  promise 
to  pay  casta  for  them  on  ttae  same  day, 
staowlug  a  check  to  inspire  confidence  in 
his  engagement,  when  In  fact  he  does  not 
Inteud  at  the  moment  of  making  the  rep- 
resentation to  pay  for  the  property  In 
money  at  any  time,  but  purposes,  after 
getting  possession  of  It  byholdingout  the 
hope  of  ttae  immediate  receipt  of  ready 
cash,  to  credit  its  value  on  a  claim  held  by 
him  against  the  owner  or  one  of  the  own. 
era  of  It,  the  contract  la  fraudulent  and 
voidable  at  the  instance  of  tbe  original 
owner,  and  where  the  owner  taas  been  In- 
duced to  surrender  the  Doasesatm  he  may 
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maiDtaln  an  action  in  the  nature  of  det- 
inue, and  recover  the  specific  property,  if 
to  be  fODud,  or  In  tbe  nature  ol  trover  for 
the  wrongful  conT«rBion  eonsummated  by 
the  refaaal  to  surrender  it  on  dpmaod. 
Bieh.  Cont.  9  667;  BenJ.  Sales,  J  656,  and 
note  18;  Smith  t.  Toung,  18  S.  E.  Rep.  736, 
(at  this  term ;)  8  Amer.  &  Eng.  Enc.  Law, 
650;  Donaldsun  v.  Far  well,  98  U.  S-  681. 

Tbe  representation  of  the  defendant,  it 
tbe  tesnniony  was  believed,  tbat  be 
wished  to  start  tbe  borsee  in  the  early 
morning,  while  it  was  cool,  and  trans- 
ferring them  from  the  road  ordinarily 
tra  veled  to  his  borne  from  the  place  of  pur- 
chase to  another  way  not  so  well  known, 
in  connection  with  the  declaration  made 
to  a  witness  before  he  acquired  possession 
of  them,  that  he  intended  to  play  a  trick 
on  Wynn^  were  sufficient  to  warrant  tbe 
verdict.  It  was  tbe  duty  ol  the  Judge  to 
sobmit  this  testimony  wttb  all  of  the  cir- 
camstanees,  and  let  the  Jury  pass  upon 
the  intent  of  the  defendant;  and  tbe  de* 
fendant  taas  no  Jnat  ground  to  complain 
tbat  the  language  in  which  hla  honor 
couched  the  proposition  was  such  as 
might  hare  misled  the  Jury  to  bis  prel- 
ndwe. 

Wbetlter  the  declaratlun  of  the  defend- 
ant wan  drawn  out  by  a  direct  question, 
or  whether  made  gratuitously,  the  object 
In  telling  Wynne  that  he  had  money  in 
the  bank  and  exhibiting  a  check  was  to 
induce  Wynne  to  tiurrender  tbe  property 
before  it  was  paid  for,  and  ultimately  1» 
arotd  paying  for  It;  and  therefore  tbe 
false  reprpsentation,  which  the  Jury  find 
mlHled  Wynne,  and  caused  him  to  part 
with  the  horses  before  receiving  the  pnr- 
chaae  money,  vitiated  the  contract  ab 
Initio  at  the  option  of  the  injured  party, 
to  be  ezerclfied  within  a  reasonable  time. 
Wilson  V.  White,  80  N.  C.  280;  l>onald8on 
T.  Farwdl,  supra.  In  this  view  of  the 
case  It  is  Immaterial  whether  the  property 
belonged  to  theftme  plaintiff,  or  to  her 
and  Wynne  as  partners,  or  to  Wynne  Indi- 
vidually. A  creditor  Is  not  allowed,  by  • 
practicing  a  fraud,  to  acquire  title  to  the 
property  of  bis  debtor,  even  with  tbe  pur- 
pose  of  crediting  Its  value  on  a  jnst  debt. 
Smith  Toung,  sopra.  If  the  lawshould 
Clve  Its  sanction  to  the  wrongful  conver- 
sion of  property,  whether  by  force  or 
fraud,  for  the  pnrpose  of  collecting  even 
undlapBted  debts,  the  end  would  not  Jus- 
tify the  means,  either  l^ally  or  morally. 
There  was  evidence  tending  tu  show  thnt 
tbe  defendant  exhibited  a  ciieck,  for  which 
be  declared  tbat  he  could  not  get  the  cash 
In  tbe  afternoon  or  evening  before,  be- 
caase  tbe  banks  of  the  city  of  llaleigh 
were  closed,  and  tbat  he  would  get  tbe 
caeh  for  it  on  tbe  morning  following,  so 
soon  as  the  banks  should  be  opened. 

It  was  not  material  whether  bis  lan- 
guage was  sncb  as  to  convey  theldea  that 
bis  money  was  on  deposit  In  a  Raleigh 
bank  or  asewbere.  The  graramen  of  tbe 
fraud  was  hi  falsety  and  wHlfally  creating 
tbe  impression  on  tbe  mind  of  Wynne  that 
he  bad  money  which  could  be  procured 
by  means  of  a  cbeck,  and  which  he  would 
apply  In  payment  for  tbe  horses,  when  in 
fact  the  defendant's  purpose  was  to  ac- 
unire  possession  of  the  -horses,  and  to 
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credit  tbe  value,  with  or  without  ttate  as* 
sent  of  Wynne,  on  a  debt  wblcta  Wynne 
owed  blm. 

Another  exception  made  by  the  defendant 
seems  to  be  founded  upou  tbe  theory  that 
because  a  married  woman  is  not  a  tree 
trader,  and  has  no  power  to  bind  her  sep- 
arate property  by  a  contract,  she  has  no 
right  to  acquire  property  by  purchase,  or 
to  maintain  {even  when  her  husband  is 
Joined)  an  action  forthe  wrongful  with- 
holding of  it  alter  she  has  acquired  It.  "It 
Is  settled  law  in  North  Carolina  tbat  our 
BtaCotee  (Code,  c.  87)  Impose  no  limit 
npon  tbe  wife's  power  to  acquire  property 
by  contracting  with  her  husband  or  any 
other  person,  but  only  operate  to  restrain 
her  from  or  protect  ber  in  disposing  of 
property  already  acquired  by  her."  Os- 
borne V.  Wilkes,  106  N.  C.  667. 18  8.  B.  Rep. 
286;  Battle  v.  Mayo,  103  N.G.489.9  S  E. 
Rep.  884:  George  V.  High,  8KN.C.  99;  Kirk- 
man  v.  Bank,  77  N.  C.  894;  Pala  v.  Toung, 
70  N.  G.  4S(>;  Stephenson  v.  Felton.  106  N. 
C.  121, 11  S.  E.  Rep.  255.  For  the  reasons 
given  we  think  there  was  no  error  In  tbe 
rulings  of  the  coart  below  which  consti- 
tute the  grounds  of  exception,  and  tbs 
Judgment  most  he  nfilrmed.  No  error. 

Davis,  J.,  did  not  sit  on  the  hearing  of 
this  case.   . 

Ol^BOOOK  V.  HAnBUM 

( Aiprame  Oomrt  tf  ITarih  OanUna.  Hor.  ft- 
1881.  > 

Bazm  oh  AppBovu^lfonr  Hin  ahd  Raosnrao. 

1.  Where  one  who  has  bonght  a  water-wheel 
OD  trial  Bells  both  it  and  the  mill  with  which  it 
is  oonoeoted  for  a  gross  snm,  and  there  is  noth- 
ing to  show  the  amoaDt  ohtaloed  for  the  wtaMl, 
the  seller  is  not  entitled  to  reoover  from  the  second 
Tmrchaser  upon  an  implied  oootract  as  for  money 
had  and  received. 

a.  Where  property  is  not  sold  aheotntely,  bat 
only  delivered  on  approv.l,  «nd  the  buyer  falls 
to  signify  his  apinvval,  or  make  the  payments  re- 
quired by  the  oontraot,  the  title  still  remains  in 
tbe  seller. 

Appeal  from  superior  court,  Guilford 
county :  Jesse  F.  Ohaves,  Judge. 

This  was  an  action  by  Q.  T.  Glascock 
to  recover  of  G.  M.  Hazel!  tbe  price  of  a 
water-wheel.  Plalntlll  shipped  the  wheel 
to  Holden  &  Hill  on  trial,  and  the  latter 
sold  both  It  and  the  mil!  with  which  it 
was  connected  to  the  defendant  for  91,800. 
Delendant  afterwards  sold  the  wheel  and 
mill  for  SI ,800.  There  was  Judgment  for 
defendant,  and  plalntUt  appeals.  Re> 
versed. 

J.  T.  Morehead,  for  appellant.  DiUard 
&  King  and  Jas.  E.  Bo^d,  for  appellee. 

Sbrpherd,  J.  As  the  plaintiff  does  not 
sue  (or  tbe  specific  property,  and  as  tbe 
amount  claimed  by  him  is  over  950,  he  can 
only  recover  before  a  Justice  of  the  peace 
upon  a  contract,  either  express  or  Implied, 
we  concur  with  bis  honor  that  the  plain- 
tiff could  not  recover  npon  the  implied 
contract,— tbat  Is,  for  money  bad  and  re- 
ceived,—as  there  was  no  testimony  to 
show  tbe  amount  obtained  for  the  wheel 
by  the  defeadant.  Rand  v.  Nesmith,  61 
Me.  Ill;  Pearson  T.Chaplu,  44  Pa.  St.  9. 
We  think,  however,  tbat  there  was  some 
testimony  of  an  expnss  agreemmt  to  pay 
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tor  the  wheel  If  It  was  the  property  of  the 
pialntltr,  and  neither  this  testimony  nor 
that  bearing  upon  the  title  ot  the  plaintlD 
was  submitted  to  the  Jnry.  The  court 
teems  to  have  treated  the  action  a>  if 
bronght  for  money  had  and  rec^ved,— 
the  tort  being  waived, — but  we  are  of 
the  opinion  that  the  informal  complaint 
flled  before  the  Justice  was  broad  enongh 
to  have  warranted  a  recovery  upon  an  ex- 
press promise.  The  authorities  cited  by 
the  defendant  do  not  satisfy  us  that  the 
plaintiff  was  precluded  from  asserting 
title  to  the  property.  The  plaintiff  teaU- 
fled  that  Hill  ft  Holden  did  not  buy  the 
wheel,  bnt  that  It  was  delivered  to  them 
upon  the  understanding  that  they  rolKht 
purchase,  after  testing  It,  upon  paying 
960  cash,  and  securing  the  balance.  These 
terms  do  not  seem  to  have  been  complied 
with,  and  we  do  not  see,  under  these  clr- 
eamstances,  bow  the  title  passed  out  ot 
the  plaintiff.  It  the  jury,  however,  should 
believe  that  it  was  a  conditional  sate, 
(and  of  tbls,  there  was  some  evidence,) 
then  the  plaintiff  must  fall  lu  this  action, 
as  there  was  no  reglKtration,  and  the  con- 
dition would  be  void  as  to  purchasers. 
Brem  r.  Lockhart.  98  C.  191;  Code,  S 
1376.  There  la  error. 


BfiDCB  et  al.    Scoo  et  at. 
(aupnme  Court  of  JVorth  OanMna.  Nov.  8, 

HUSBAHD  AND  Wm— 8AU  OP  L&HD— JOIWHmT 
AOAIMBT  HnBBAHP    IhTSBMT  OV  Win  —  FObI- 

0L03CUS  or  UoBTOAes  —  Kwon  oi  JoneiuKT 

Ckbditobb. 

1.  Under  Code  N.  a  |  IStt,  which  pravldei 
that  no  land  betonging  to  the  wife  shall  be  di&< 
posed  of  by  the  faoaband  for  his  own  life  or  any 
leas  term  without  her  assent,  and  that  no  intw- 
eat  of  the  husband  shall  be  subject  to  sale  to 
satisfy  any  execution  ( otalned  against  him,  a 
tnct  ot  laud  held  by  the  husband  and  wife  by 
eDtireties  oannotbe  sold  on  execution  against  the 
husband  80  as  to  pass  any  title  during  their  Joint 
lives,  03r  as  against  the  wife  if  sbe  surviTes, 

3.  The  husband'sourtesyinitiateln  his  wife's 
land  Is  not  such  an  interest  as  under  said  iiectlon 
1840  can  be  subjected  to  sale  to  satisfy  a  Judg- 
ment agalnsl  the  husband. 

8.  Code  N.  C.  S  435,  providing  that  a  Judg- 
ment shall  be  a  lien  on  the  real  proper^  of  every 
person  against  whom  It  shall  be  rendered,  and 
whioh  jthe  said  person  may  then  have  or  shall 
thereafter  acquire  at  any  time  auring  10  years, 
does  not  vest  in  the  Judgment  creditor  any  estate 
or  interest  in  the  land,  but  onlyseciues  his  right 
to  have  the  Judgment  satisfied  out  of  the  proceeds 
of  a  sale  made  under  an  ordinary  process  uf  exe 
cution;  and  the  lien  in  «uoh  a  caee  embraoes 
only  such  estate,  l^al  or  equitable,  as  mi^  be 
sold  at  the  time  It  attaches. 

4.  Judgment  creditors  are  not  entitled  to  be 
made  party  defendants  in  foreclosnre  proceed- 
ings for  the  purpose  of  proving  collusion  be- 
tween the  mortgagor  and  mortgagee  to  the  prej- 
Udice  of  themselves  and  other  oreditors,  and  to 
contest  the  validly  of  the  mortgage,  but  the 
proper  remedy  is  l^  an  independent  aotion  for 
that  purpose. 

Appeal  from  superior  court,  Pitt  coun- 
ty;  Spibr  Wbitakeb,  Judge. 

The  following  Is  so  much  of  the  case 
stated  on  appeal  as  need  be  refiorted: 
"The  plaintiff.  In  his  complaint,  recited 
two  mortgages  of  land,  executed  by 
defendants  (Bogg  and  wife)  to  plalntlfl. 


BPOBTEE*  You  18.  (K-  C- 

(the  one  on  December  7.  1883,  and  the 
other  on  December  1, 1S96,)  and  a  certain 
Judp^ment  rendered  in  favor  of  one  W.  S. 
Bawls  against  said  defoidant  at  March 
term,  1889,  which  had  been  purchased  toy 

Slalntift  for  a  valuable  consideration,  and 
nly  assigned  to  him.  Among  the  tracts 
conveyed  by  the  mortgages  was  one  whicb 
Sugg  and  wife  held  under  a  deed  execated 
to  them  Jointly  by  Charles  D.  Bonntroe 
and  wife.  The  action  Is  to  foreclose  the 
mortgage,  etc.  No  answer  was  filed. 
Service  ot  summons  was  accepted  by  the 
defendants.  .T.  J.  Nicholson  ft  Sons.  Jodie* 
ment  creditors  of  the  dcriFendant  Isaac 
Sugg,  by  virtue  ot  a  certain  Judgment  ren- 
dered at  .June  term,  1886.  of  said  coorC, 
caused  a  notice  of  motion  In  this  cause  to 
t>e  served  on  the  parties,  and  at  tbp  pres- 
ent term,  upon  affidavits  filed,  they  moTef* 
for  leave  to  come  in  and  be  made  party 
defendant  for  the  reasims  set  forth  in  the 
affidavit,  to  the  end  that  ttaey  may  have 
tbeir  rights  as  Judgment  creditors  daly 
rotected.  A  counter-affidavit,  made  by 
etendant  Isaac  Sugg,  was  fllwl  by  plaln- 
titt.  The  court  refused  the  application  of 
Nicholson  to  be  made  party  d^endant, 
for  the  reason  that  he  had  no  Interest  tn 
the  land  sought  to  be  sold,  and  the  court 
found  that  the  land  covered  by  the 
mortgage  is  the  sole  property  of  the  ffeiue 
defendant,  except  one  tract,  and  that  this 
tract  Is  the  property  of  Sugg  and  his  wife, 
holdlngby entireties.  Nicholson. the  appel- 
lant, excepted.  Thereupon  a  Judgment  by 
consent  ot  plaintiff  and  defendcuit  Sogg 
and  wife  was  rendered,  and  Nicholson  ap- 
pealed." 

C.  M.  Bavard,  for  appellantii.  T. 
Davidson,  tor  appellees. 

Mrbbiuon.  C.  J..  ( after  etatinar  tbeCaetm 
aa  above.)  The  appellants'  Judgment  la 
not  against  the  Ame  d^endaut.  who  la 
the  wife  of  her  co-defendant,  nor  do  they 
seek  to  have  her  profKi-ty  —  land  —  de- 
voted to  Its  satisfaction.  It  is  against 
the  defendant  husband.  The  land,  except 
a  small  tract  of  four  acres,  embraced  by 
the  mortgages  of  the  plalntlffb,  whicb 
they  seek  by  this  action  to  toreeloiie, 
is  that  ot  the  defendant  wUe.  The 
court  BO  expressly  fluds  and  declares. 
The  husband  has  no  such  interest  in  her 
land  as  Is  subject  to  levy  and  sale  to  sat- 
iety the  appellants*  judgment.  It  does  not 
appear  that  he  Is  tenant  by  the  curtesy 
initiate,  and,  if  it  did  so  appear,  sucb  In- 
terrat  could  not  besuld  tosatlsty  the  Jadic- 
ment.  The  statute  (Code.  1  IMOl^  so  ex- 
pressly provides.  Code.  B 1888.  As  to  this 
land,  the  appellant  has  no  Judgment  Ilea 
to  be  enforced  In  or  by  this  action. 

The  defendants,  husband  and  wife,  h^d 
the  small  tract  of  land  conveyed  to  them, 
not  as  Joint  tenants  or  tenants  in  com- 
mon,  bnt  by  entireties.  In  contemplation 
ot  law  thcgr  were,  tor  such  purpose,  bot 
one  peison.  and  each  had  the  whole  es- 
tate as  one  person ;  and  when  one  of  them 


>  This  section  provides  that  no  land  beltmging 
to  the  wife  shall  be  disposed  of  by  the  hnsband 
for  his  own  life  or  any  less  term  without  her  as- 
sent, and  that  no  lutereatof  the  faasband  shall  be 
subject  to  levy  and  sale  to  satisfy  any  execatloa 
obtained  against  the  hosbao<L 
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Bhonld  die  the  whole  estate  would  con- 
tinne  in  the  survivor.  They,  by  reasoD  of 
thefla  relations  to  each  other,  could  not 
taku  the  tee-simple  estate  conveyed  to 
them  by  moieties,  but  both  were  seised  of 
the  entirety  per  tout  et  aon  per  my.  This 
Is  00  by  the  common  law,  and  is  the  set- 
tled law  of  this  state.  Motley  t.  White- 
more,  2  D'ev.  &  B.  537;  Long  v.  Barnes, 
87  N.  C.  339;  Todd  v.  Zachary,  Busb.  Eq. 
286;  Slmonton  V.  Cornell 08.  98  N.  C.  433, 
4  S.  £.  Keu.  SS;  Harrison  v.  Ray,  108  N.  C. 
216.  IS  B.E.  Rep.  MS;  2  Bl.Comm.l82.  The 
nature  of  this  estate  forbids  and  prevents 
the  sale  or  disposal  of  it  or  any  part  ot  It 
by  the  husband  or  wife  without  the  as- 
sent of  both;  the  whole  mnst  remain  to 
the  snrvivor.  The  husband  cannot  con- 
vey, incumber,  or  at  all  prejudice  such  es- 
tattf  to  any  greater  extent  than  if  It  rested 
In  the  wife  exclusively  In  her  own  right. 
He  has  no  such  estate  as  be  can  dispose  uf 
to  the  prejudice  of  the  wife's  estate.  The 
nnlty  of  the  husband  and  wife  as  one  per- 
son, and  the  ownership  of  the  estate  by 
that  person,  prevents  the  disposition  of  It 
otherwise  than  Jointly.  As  aconsequence, 
neither  the  Interest  of  the  husband  nor 
that  of  the  wife  can  be  sold  on  execution 
so  as  to  pass  away  title  during  their  Joint 
lives,  or  as  against  the  survivor  after  tbsi 
death  of  one  ot  them.  It  Is  said  In  Borer 
on  Judicial  Sales  that  "no  proceeding 
against  one  of  them  during  their  Joint 
lives  will  by  sale  affect  the  title  to  the 
property  as  against  the  other  one  as  sur- 
vivor, or  as  against  the  two  during  their 
Joint  lives.  Neither  party  to  such  tenancy 
can  sell  or  convey  their  [his]  Interest,  for 
it  Is  Incapable  of  being  separated."  He 
cites  many  authorities  to  support  what 
he  thus  says.  Indeed,  It  seems  that  the 
estate  Is  not  that  ut  the  husband  or  the 
wife;  it  belongs  to  that  third  person  rec- 
ognised by  tlie  law, — the  husband  and 
the  wife.  It  requires  the  co-operation  of 
both  to  dlspcme  of  It  effectually.  Ror. 
Jnd.Sales,S649;  Freem. Co-Ten.  §9  73,74; 
4  Kent,  Comm.  862;  Slmonton  v.  Corne- 
lius, supra. 

The  statute  (Code.  %  435)  prescribes  that 
n  docketed  Judgment  directing  the  pay- 
ment of  money  "shall  be  a  Hen  on  the  real 
property,  In  the  county  where  the  same  Is 
docketed,  of  every  person  against  whom 
any  such  Judgment  shall  be  rendered,  and 
whieb  faemayhaveatthetimeof  thedock- 
etlng  thereof  tn  the  county  in  which  such 
real  property  Is  situated,  or  which  he 
shall  acquire  at  any  time  thereafter  for 
ten  years  from  the  date  of  the  rendition 
of  the  Judgment. "  The  lien  thus  Intended 
and  created  does  not  vest  In  the  Judgment 
creditor  any  estate  or  Interest  In  the  real 
property  subject  to  It.  Tt  only  creates 
and  secures  the  right  ot  the  creditor  to 
have  the  Judgment  debt  paid  out  ot  the 
proceeds  of  the  sale  of  the  property  made 
under  the  ordinary  process  of  execution  or 
other  proper  process  or  order  uf  the  court. 
The  lien  extends  to  and  embraces  only 
Burb  estate,  legal  and  equitable,  tn  the  real 
property  of  the  Judgment  debtor  as  may 
be  sold  or  disposed  of  at  the  time  it  at- 
tached. In  Bristol  V.  Haltyburtoo,  93  N. 
C.  SH4,  Justice  AsHB,  for  the  court,  said : 
"  A  Sdle  under  an  execution  upon  a  Judg- 


ment which  is  a  general  lien  on  all  the 
property  of  the  debtor  vests  only  t tie  In- 
terest of  the  debtor  at  the  time  the  judg- 
ment Hen  attaches,  or  such  aa  the  debtor 
might  have  conveyed  by  suitable  instru- 
ment for  a  valuable  consideration.  It  Is 
limited  to,  and  can  rise  no  higher  than, 
that  [the  Interest]  of  [the]  debtor.  A 
stream  cannot  rise  higher  than  Its  fount- 
ain. A  purchaser  under  anexecotlun  takes 
all  that  belongs  to  the  debtor,  uud  noth- 
ing more. "  It  was  hence  said  In  that  case 
that  a  vested  remainder  In  land  might  be 
sold  under  execution,  but  n  contingent  re- 
mainder could  not.  McKelthan  v.  Walk- 
er. 66  N.C.  95;  Hoppock  V.  Shuber.  69  N. 
C.  153;  Dixon  r.  Dixon.  81  N.C.  323;  Dall 
V.  Freeman.  92  N.  C.  351.  Thit  statute  con- 
templates and  intends  a  lien  upon  some 
present  subsisting  estate,  legal  or  equita- 
ble. In  the  real  property  ot  the  Judgment 
debtor,  that  may  be  enforced  In  soma 
proper  way.  It  would  be  idle  and  absurd 
to  Intend  a  lien  that  conld  not  be  made 
effectual.  Freem.  Judgm.  357;  Ror.  Jud. 
Sales,  S  557,  and  note.  As  we  have  seen, 
thehuHbaud,  who  is  the  Judgment  debtor 
in  this  case,  had  no  Interest  in  the  land 
that  he  could  dlnpoRe  ot,  nor  that  was 
subject  to  sale  under  execution  or  any 
legal  process.  A  sale  would  be  inettMtual. 
The  possibility  that  the  husband  might 
survive  his  wife,  and  thus  become  the  sole 
owner  of  the  property,  was  not  the  sub- 
ject nt  sate  or  Hen.  This  did  not  consti- 
tute or  create  any  present  estate,  legal  or 
equitable,  any  mure  than  a  contingent 
remainder,  or  any  other  mere  prospective 
posslblUty.  Bristol  v.  Hallyburton,  su- 
pra. It  seems  that  at  the  common  law 
the  husband,  by  virtue  of  his  marital 
rights,  could  dispose  of  the  possesalun  of 
rent  estate  held  by  entireties.  But,  how- 
ever this  may  be.thestatnte  (Code,  S  1840) 
expressly  provides  tbat  he  shall  not  have 
power  to  dispose  uf  his  wife's  land  tor  his 
own  life  or  any  less  term  of  years  without 
her  assent,  nor  can  the  same  be  subject  to 
sale  to  satisfy  any  execution  obtained 
against  hini.  The  appellants,  therefore, 
had  no  Hen  upun  the  land  or  any  part  ot 
or  Interest  in  It,  so  tar  as  appears,  and  the 
court  properly  denied  their  motion  to  be 
made  parties  defendant.  It  appears  from 
the  aflldarlt  upon  which  the  appellants 
based  their  motion,  and  from  the  brief  of 
their  counsel,  that  they  did  not  ask  to  be 
made  a  party  defendant  In  the  action  for 
the  purpose  ot  enturclng  their  supposed 
Hen  and  sharing  In  the  funds,  the  proceeds 
of  the  sale  ot  the  land,  according  to  their 
alleged  right,  but  tor  the  purpose  of  alleg- 
ing colloslon  between  the  platntiUs  and 
detendantn  to  the  prejudice  of  themselves 
and  other  creditors,  and  to  contest  the 
validity  of  the  plaintiffs'  mortgages  and 
debts  secured  by  them.  The  court  might 
properly  have  denied  the  motion  upon  the 
ground  that  a  party  would  not  be  allowed 
tu  come  into  the  action  for  such  purpose. 
The  effect  of  sneta  suggested  procedure 
and  practice  would  be,  uot  to  completely 
determine  the'  action  aod  administer  the 
rights  ot  divers  persons  who  had  mort< 
gages  and  Hens  upon  the  property  to  be 
sold,  etc.,  bat  to  allow  a  party  to  come 
I  into  the  action  and  allege  a  distinct  and 
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dllferait  caase  uf  action  asalnat  the  plain- 
tiffs and  delendante,  and  litigate  the  same. 
Buch  practice  la  unwarranted,  and  cannot 
be  tolerated.  In  each  case  the  remedy  ot 
thecomplalnlng  party  Is  by  an  Independtint 
action,  brought  for  the  pnrpone.  against 
the  plainUlli  and  deEendanta.  Judgment 
atDrmed. 


Babbbs  et  al.  v,  Barbbb  et  al. 

(8uprem»  Court  vf  North  CaroUna.  War.  JO, 
1891.) 

Commuu.TioiT  ot  Dbbi>— Fjubol  Btidbnob. 
Where  defendant's  father,  In  his  Ilfe-Ume, 
oonveyed  to  defendant  limd  north  91,900,  recit- 
ing in  the  deed  as  ttie  consideration  9400,  which 
was  p^d,  it  may  be  shown  by  parol  evidence, 
after  the  father's  death,  that  the  excOM  was  in- 
tended att  an  advancement  from  tiis  estate.  IS 
B.  B.  Rep.  916,  atBrmed. 

Appeal  from  superior  eourt.  Darbam 
county;  Edwin  T.  Botkin,  Judge. 

Action  lor  partlUon  by  W.  R.  Barbee  et 
al.  against  B.  W.  Barbee  et  al.  From  a 
Jndgment  for  plalntlftB.  detendanta  ap- 
peal. Affirmed. 

Statembkt  bt  the  Coubt.  The  follow- 
ing Is  BO  much  ot  the  case  stated  on  ap- 
peal OS  need  be  reported:  "Id  1872.  Gray 
Barbee,  the  ancestor  of  the  parties,  and 
who  Biihsequuntly  died  Intestate,  con- 
veyed to  bis  son,  B.  W.  Barbee,  a  tract  of 
land  by  a  deed  ftf  bargain  and  aale  In  lee» 
regular  In  form  and  with  nsual  covenants 
of  warranty.  Theconatderatlun  exprenaed 
In  said  deed  was  9400,  and  this  was  actu- 
ally paid  by  said  grantee,  9100  to  tiie 
grantor,  and  9100,  according  to  hla  direc- 
tion, to  each  ofthree  otherchlldren  of  said 
grantor.  The  land  was  worth  $1,^. 
and  this  amount,  deducting  the  f400 
which  the  land  actually  coat  him,  made 
the  said  B.  W.  Barbee  share  In  the  advan- 
tage of  the  partition  of  some  of  his  lands 
made  by  the  aald  Gray  Barbee,  equally 
with  his  brothers  and  elaters,  who  were 
advanced.  The  referee,  who  found  as 
facts  that  the  price  paid  by  said  B.  W. 
Barbee  was  9400.  and  the  actual  value  ot 
the  land  conveyed  was  f 1,200,  found  alao, 
»s  a  fact,  that  the  aald  Gray  Barbee  In- 
tended the  9800  excess  of  value  over  price 
>ald  aa  an  advancement  to  aald  B,  W. 
barbee.  Upon  a  consideration  of  the  re- 
tort of  the  referee, finding  the  facts  on  Just 
itated,  and  the  opinion  of  the  supreme 
ourt  filed  In  this  case,  his  honor.  Judge 
^OYKiN,  beld  that  the  grantee  (appellant) 
was  chargeable  with  9^00.  the  difference 
between  the  price  paid  for  said  land  and 
the  value  of  said  land  aa  an  advancement, 
and  rendered  the  Judgment  aet  out  In  the 
record.  Appellant  Insisted  that  as  It  was 
found  as  a  fact,  and  undisputed,  that  he 
had  paid  9400  for  the  land,  the  same  (the 
land)  could  not  be  charged  tu  blm  as  an 
advancement,  nor  could  any  part  of  It, 
though  Its  actual  value  was  91t200.  Tbla 
objection  was  overruled,  and  the  defend- 
ant excepted,  and  appealed  to  this  court 
from  HO  much  of  the  Judgment  only  as 
charged  blm  with  said  9^00,  he  being 
charged  in  said  Judgment  with  91437.50 
for  Itiud,  while,  as  he  insiated.  he  should 
only  have  been  charged  with  9337.50.  The 
defendant  (appellant)  B.  W.  Barbee  con- 


tended that  there  waa  ao  evidence  to  aaa- 
tain  the  referee's  finding  as  to  the  Intent 
of  Gray  Burbee  that  the  land  conveyed 
should  be  an  advancemant.  Plain tifis 
contend  that  there  was. " 

W.  W.  FaUer  and  J.  W.  Gnbam,  for  ap- 
pellants. Boone  A  Psaier  and  W.  A, 
Qtttbrtet  for  app^lees. 

Mebbdion,  C.  J.  This  ease  has  been  be- 
fore this  court  by  a  former  appeal,  dis- 
posed of  at  the  last  term.  lu  that  appeal 
(see  Barbee  v.  Barbee.  108  N.  C.  681, 18  S. 
E.Rep.  216)  it  was  decided  that  the  recital 
in  the  deed  of  the  payment  the  consid- 
eration therein  specified  lor  the  land  re- 
ferred to,  conveyed  by  the  appellant's  la- 
ther to  blm,  did  not  preclude  and  aatop 
the  plalntlOa  from  showing,  by  parol  evi- 
dence, that  the  real  value  of  the  land  was 
not  the  consideration  recited  in  the  deed, 
but  was  In  fact  91*2l>0,  and  that  the  father 
Intended  that  the  appellant  abould  ac- 
count for  9800  of  that  sum  as  an  advanci»- 
ment  In  the  divlaion  of  bis  estate  among 
bis  children  after  hla  death.  It  appears 
from  exceptions  to  evidence  that  one  pur- 
pose of  this  appeal  is  to  ask  the  eourt  to 
overrule  or  modify  that  decl^on.  If  the 
appellant  was  dissatlafied  with'  It.  he 
should  have  made  his  application  to  re- 
hear. That  would  have  been  the  orderly 
and  regular  course  to  pursue.  PerhaiM 
we  have  the  power  to  overrate  the  decJa- 
lon,  but  we  ue  entirely  aatlafled  wltb  Ita 
correctness,  and  are  not  In  the  leaat  la- 
cliued  to  disturb  It.  The  mere  fact  that 
the  appellant'e  lather  in  his  life-time  con- 
veyed to  him  a  tract  of  land  worth  9I.^, 
and  recited  In  the  deed  of  conveyance  the 
consideration  for  It  of  9400,  could  not 
prevent  the  father  from  charging  the  ap- 
pellant wltii  the  value  ot  the  land  above 
and  beyond  the  conalderatlon  recited  in 
the  deed  as  an  advancement,  11  be  saw  fit 
and  really  Intended  to  do  so.  The  father 
might  find  It  convenient  to  do  so.  and 
there  is  no  mle  ot  Justice,  nor  prlnelple 
nor  statute,  nor  reaaon  of  policy,  that 
forbida  It  to  be  done.  It  might  t>e  better 
and  safer  to  explain  In  the  deed  each  pur- 
pose, but  It  is  not  at  all  necessary  that 
this  shall  be  done.  The  purpose  to  treat 
a  part  of  the  value  ol  the  land  aa  an  iid- 
vancement  may  be  proven  by  parol  evi- 
dence, whether  the  same  be  In  writing  or 
not.  The  cases  of  Harper  v.  Harper,  9'i 
N.  C.  800,  and  Barbee  v.  Barbee,  supra.  In 
effect  sustain  the  view  Just  expressed.  It 
Is  difficult  to  concave  of  a  Just  reason 
why  a  father  shall  not  have  the  right  to 
require  hia  son  to  pay  part  of  the  value  ot 
a  tract  of  land  he  conveys  to  the  lattw 
and  charge  him  with  the  remaining  part 
as  an  advancement.  Meeker  v.  Meeker,  K 
Conn.  883;  Speer  v.  Speer,  14  N.  J.  £q.  240. 
The  evidence  Is  voluminous,  and  It  would 
serve  no  ua^nl  purpose  to  recite  and  ad- 
vert to  It  here  In  detail.  It  Is  aofBdent  to 
say  that  we  have  examined  It,  and  cannot 
hesitate  to  decide  that  there  was  compe- 
tent evidence  before  the  referee  from  which 
he  might  find  that  the  father  of  the  appel- 
lant intended  to  charge  the  latter  with 
9800  of  the  value  of  the  land  r^erred  to, 
not  aa  a  gift,  but  as  an  advancement. 
The  obJeeUona  and  exceptions  to  the  ad- 
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mlBBioB  ol  evidence  before  the  r^eree  do 
nut  appear  tu  bare  been  passed  upon  by 
the  court  below,  and  bence  tbey  are  not 
before  ua  (or  review.  It  seems  ttaat  It  was 
notintended  ttaat  weBtaoiildeomiidertbem. 
JodgmoLt  afflrme<1. 


HUHPBBBT  at  a/.  T.  BOABD  OF  TSOSTKBS 
OF  M.  E.  (^IJItOH. 

(Supreme  Court  of  North  CaroHna.  Ifor,  10, 
1891.) 

COKBTITCTIOKAL  L4W  — UpniCIPAI,  COXTBOL  Of 
CSU  BTBHIBB— IKSTBUOTIONS. 

1.  The  owDersbip  of  a  lot  In  a  cemetery,  or 
licenae  to  Inter  tbereln,  ti  sabject  to  the  poitce 
power  of  the  state,  and  interments  be  fOr- 
bldden,  and  bodies  already  interred  rwnoved,  hy 
ordinaaoe  of  the  ottgr.  If  anthorlaed  by  eot  of  the 
leclalatore. 

3.  Where  there  is  no  evidence  in  support  of 
raquests  to  charge,  they  are  properly  refused. 

8.  A  verdiot  of  a  jury  will  not  be  disturbed 
OB  appeal  on  the  ground  that  it  is  oontrsry  to  the 
wei^i^t  of  evidence. 

Appeal  trom  superior  court,  Xew  Hano- 
ver conntr ;  Jbsse  F.  Qba.tbs,  Judge. 

Action  oy  H.  W.  Humphrey  and  otbera 
against  troateea  ot  Mettaodut  Episcopal 
Church  for  damase  in  r^movluff  the  re- 
mains  of  plalnttRB*  father  Iroin  its  ceme- 
tery. From  a  Judgment  for  defendant, 
and  refusal  to  grant  a  new  trial,  plalntltts 
appeal.  Af&rmed. 

Stateuknt  by  the  Court.  The  plain- 
tiffs proposed  these  Issues :  (1)  Did  ances- 
tors of  plaintillH  purchase  from  the  defend- 
ant corporation  the  vault  described  in  the 
pleadings?  (2)  Did  the  delendaat  corpo- 
ration convey  by  deed  to  the  ancestors  of 
plalntltfa  the  property  described  in  Che 
pleadings?  (3)  Uunr  long  have  the  plain- 
tiffs, and  those  under  whom  tbe  plaintiffs 
claim,  been  In  tbepoasearion  ot  said  vault, 
and  the  land  on  wblcb  it  was  built,  and 
need  the  same  aa  a  place  of  interment? 
(4)  Has  such  nae  given  to  the  plulntiHs  an 
easement  in  the  lands  of  defendant  corpo- 
ration over  which  said  vault  was  con- 
Btracted?  (5)  Did  the  defendant  corpo- 
ration, by  Its  agents,  enter  upon  and  tear 
down  said  vault,  against  the  will  of  the 
plaintiffs,  and  without  a  license  from  the 
plaintllfs?  Tbe  defendant,  before  the  is- 
sues were  settled,  admitted  that  tbe  plain- 
tiffs were  the  heirs  at  law  of  Bryan  L. 
Kuonce;  that  defendant  was  a  corpora* 
tiun,  and  that  by  Its  proper  officers  It  had 
execoteil  a  paper  writing,  which  had  been 
<loly  registered  la  1864,  whereby  it  ac- 
knowledvea  tbe  receipt  of  9100  from  Bryan 
L.  Koonce  and  bis  heirs,  in  full  payment 
for  one  vault  constructed  in  the  nurylng- 
ground  back  of  the  brick  church  on  tbe 
comer  of  Front  and  Walnut  streetb,  in  the 
town  of  Wilmington,  and  numbered  21, 
the  numbers  commencing  with  1  on  Wal- 
nut street,  extending  northwardly  suc- 
cetwlvely  to  24;  the  said  Bryan  L.  Knonce, 
his  belra,  administrators,  and  assigns,  to 
have  full  and  exclusive  right  to  Inter  In 
sufd  vault  aa  long  as  It  should  be  used  tor 
the  purpose  of  interment,  and  have  tree 
and  perpetual  privilege  ot  enterinx  uptm 
the  cburcb  land  for  that  purpose.  The 
court  was  of  opinion  tliat  an  easement 
was  granted  to  Bryan  L.  Koonce  which 
descended  to  plaintiffs,  bis  admitted  heirs. 


There  seemed  to  tbe  eonrt  that  there  was 
no  necesidty  for  the  first,  second,  third, 
and  fourth  issues  proposed  by  the  plfUn- 
tlffs;  declined  to  submit  them  to  the  Jury; 
and,  not  being  satlafled  with  form  of  the 
fifth  Issne,  it  was  not  submitted  in  the 
precise  words  asked  for  by  plalntiKs.  The 
court  settled  these  issues :  (1)  Did  the  de- 
fendant corporation,  by  Its  agents  or  serv- 
ants, wrongfolly  tear  down  and  destroy 
aald  vaalt?  (2)  What  amount  ol  dam- 
ages have  plaintllfs  snatained  tliereby? 
And  plolntins  excepted. 

There  was  much  evidence  oOered  by 
plaintiffs  tending  to  show  that  tbe  corpo' 
ration  desired  toerect  a  church  buildlngat 
some  otherpolntlnthecityof  Wilmington, 
and  tu  change  the  burylng-gronnd,  and 
with  that  purpose  agents  of  defendant 
were  requested  to  treat  with  pinintllla  tor 
the  cession  ol  their  rights  of  property  in- 
said  vault.  (The  judge  did  not  wish  to- 
incumber  the  case  unnec^sarily,  and  did 
not  think  it  material  to  set  out  the  evi- 
dence in  detail,  but  directed  that  If  appel- 
lant desired,  at  the  risk  of  costs,  to  nav» 
the  letters  set  out  In  bis  atatemeat  go  npr 
the  clerk  might  copy  tbem  as  a  part  of  ths- 
case.)  There  was  evidence  that  Bryan  L. 
Koonce  was  buried  in  that  vault,  and  this 
was  not  denied.  There  was  evidence  tend- 
ing to  abow  that  the  other  vaults  had 
been  removed,  and  the  remains  interred 
in  them  removed,  by  the  defendant  or 
friends  of  the  deoeaaed ;  and  that  the  re> 
mains  of  Bryan  I*.  Koonce  were  removed 
withont  the  consent  of  plainUtfs,  and  that 
the  remains  bad  been  removed  against 
their  will;  and  there  was  testimony  a» 
to  the  costs  Incurred  by  tbe  plaintiffs  by 
reason  of  tlie  removal,  and  that  the  vault 
4iad  been  torn  down  without  their  con* 
sent.  Tbe  defendant  admitted  that  th» 
vault  had  been  opened,  and  tbe  remains 
of  the  deceased,  Byran  L.  Koonce,  had 
been  removed;  and  offered  evidence  tend- 
ing to  show  that  tbe  vault  bad  been 
opened,  and  the  remains  removed,  with 
the  consent  ot  plaintiffs,  and  that  one  ol 
plaintiffs  was  present  and  assisted  in  re- 
moval. The  d^udant  offered  in  evidence 
the  act  ot  general  assembly  In  relation  to 
tbe  town  of  Wilmington,  1854-66.  (chac^ 
ter,)  and  the  ordinances  of  the  city  ot 
Wilmington  passed  June  11,  1868,  and 
April,  1861,  prubibitlng  Interments  with- 
in certain  bonnds,  and  there  was  testi- 
mony to  show  that  the  vault  was  inside- 
tbe  boundary  named  in  the  ordinances  In 
which  interments  were  prohibited.  The 

filalntlffs  asked  the  court  tf>  instruct  tbe 
nry^that.  U  tbe  plaintiffs  removed  said 
remalnstrom  the  said  vault  involuntarily, 
tbe  plaintiffs  areentltled  to  recover."  This 
was  refused,  and  plaintiffs  excepted.  The 
plaintiffs  asked  the  court  to  fnrtlier  in- 
struct tbe  Jury  that,  if  the  plaintiffs  re- 
moved said  remains  from  aald  vault  in- 
flaeuced  by  the  promises  or  threata  of  the 
defendant  In  making  sucli  said  removal, 
tbe  plaintiffs  are  entitled  to  recover;  and 
this  was  refused,  and  the  [HalntlDs  ex- 
cepted. 

The  court  instructed  the  lury:  "The 
deed  or  paper  writing  made  \yy  the  defend- 
ant to  Bryan  L..  Koonce  and  bis  belra  ia 
snffldent  in  form,  and  passed  by  grant  an 
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easpraent  to  use  the  land  described,  a 
▼ault  (or  burial,  wblch  deacvnded  to  his 
belra,  the  plalntiDs.  That  eaeenieot  be- 
canie  an  lotaerent  rigbt,  whtch  the  defend- 
ant was  bound  to  recosmlae.  Bnt,  al- 
tbongb  the  grant  was  an  executed  con- 
tract, the  right  of  the  public  is  superior  to 
the  righ t  of  any  prl vate  pemou ;  and 
where  there  arises  a  public  necedslty  tor 
It  on  accoaat  o(  public  conTenlence,  or  to 
protect  public  health,  the  law  allows  pri- 
vate rights  to  be  subjected  tu  such  restric- 
tions as  are  for  the  common  good, so  that 
If  the  issue  read,  purporting  to  be  acta  of 
the  general  usaembly,  were  really  pansed 
and  became  law,  they  conferred  power  on 
Che  proper  aatborities  of  the  city  of  Wil- 
mfngtou  to  pass  ordinances  to  regulate 
the  burial  of  the  dead  In  the  city;  and  if 
y  ou  find  that  tbe  ordinances  offered  In  evi- 
dence have  been  adopted  by  tbeproper  au- 
tt  ority,  and  If  yon  find  that  the  vault  tle- 
aeribed  in  tbls  action  wafl  in  tbe  bounda- 
ries in  which  bnrials  were  prohibited, 
then  the  plaintiffs  had  no  right  to  u«e  the 
vault  as  a  place  of  further  burial,  butthey 
did  have  the  right  to  continue  to  enjoy 
the  easement  so  far  aa  to  have  the  bodies 
which  had  been  deposited  there  remain 
unmolested.  The  plaintiffs,  then,  are  en- 
titled to  recover  If  the  defendant  broke 
down  the  vault  or  removed  tbe  remains 
of  Bryan  L.  Koonce,  by  its  agents  or  offi- 
cers, wrongfully;  and  if  the  defendants 
removed  tbe  remains  or  broke  down  the 
vault  and  removed  it  without  the  consent 
of  the  plaintllTa,  such  removal  of  tbe  re- 
mains ur  breaking  down  or  removing  the 
vault  was  wrongful,  and  tbe  plaintiffs 
would  be  entitled  1)0  recover.  If  tbe  re- 
mains of  Bryan  L.  Koonce  were  removed 
with  consent  of  plaintiffs,  then  such  re- 
moving tbe  remains  was  not  wrongful, 
and  plaintiffs  could  not  recover  for  that; 
or.  If  the  vault  was  opened  by  plaintiffs* 
consent,  such  act  was  not  wrongful  as  to 
defendant,  and  plaintiffs  could  not  recov- 
er for  that.  It  defendant  wrongfully  re- 
moved remaln«i  in  vault,  your  answer  to 
flrst  iHsuti  should  be,  'Tes;'  but  if  the 
vault  or  remains  were  removed  with 
plaintiffs'  consent,  your  answer  should  be, 
*  No.*  If  you  answer  flrst  issue, '  No,*  it  is 
not  necessary  to  pass  on  the  question  of 
owner."  The  court  also  Instructed  tbe 
lury  as  to  the  measure  of  damages,  and 
called  their  attention  to  tbe  evidence,  and 
pointed  out  the  bearing  of  the  evidence  on 
each  of  tbe  Issues,  and  plaintiffs  made  no 
exception  on  that  account.  There  was  a 
motion  for  a  new  trial,  which  was  over- 
ruled, and  tbe  plaintiffs  appealed  to  the 
this  court  from  the  rulings  and  Judgment, 
and  asRigned  as  error:  (1)  The  verdict  is 
against  the  weight  of  the  evidence,  and  is 
contrary  to  the  Justice  and  equity  of  the 
cause.  (2)  The  legal  effect  and  conse- 
quence of  the  verdict  of  tbe  Jury  would  be 
to  deprive  the  plaintiffs  of  a  vested  right 
created  by  deed,  which  can  only  be  done 
toy  a  deed  from  them,  or  by  a  release  in 
writing;  and  this,  being  a  grant  by  a  cor- 
poration of  a  freehold  interest  in  the  nat- 
ure of  an  easement,  and  being  made  by 
deed,  cannot  be  revoked  nor  extinguished 
nor  conveyed  Id  any  other  way  than  by  a 
deed,  or  by  a  roloDtaty  abandonment  for 
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such  a  length  of  time  as  would  raise  the 
presumption  of  a  grant.  (8)  Tbe  grant 
of  an  easement  for  an  indefinite  period 
amounts  In  law  to  tbe  grant  of  a  freehold 
tnterrat,  and  a  deed  is  necessary  for  creat- 
ing or  coDferring  an  easement  if  tbe  lnter> 
est  is  freehold,  and  such  interest  canaot  be 
coDveyed  in  any  way  but  by  a  deed,  nor 
extinguished  io  any  way  but  by  non-oser 
for  such  a  length  uf  time  as  would  raise 
tbe  presumption  of  a  grant. 

S.  V^.  is/er,  for  appellants.  E.S.  Biartio, 
for  appellee. 

Glare,  J.  There  la  no  Just  ground  for 
tbe  exception  to  the  Issues.  It  Is  settled 
by  repeated  decisions  of  this  court  that, 
while  the  issues  mustariseupon  tbe  plead* 
IngB.  the  trial  Judge  may,  in  bis  discretion, 
submit  either  one  or  many,  subject  only 
to  tbe  restriction  that  sufficient  facts  shall 
be  found  to  enable  the  court  to  proceed  to 
Judgment,  and  that  neither  party  shall  be 
denied  the  opportunity  to  present  any 
view  of  tlie  law  arising  upon  the  evidence 
through  tbe  medium  of  pertinent  Instruc* 
tlons.  McAdoo  v.  Railroad  Co.,  105  N.  C. 
14U,  11  S.  E.  Bep.  316;  Denmark  v.  Rail- 
road Co.,  107  N.  C.  187,  IS  8.  E.  Bep.  M; 
Leach  v.  Llnde.  108  N.  C.  547, 18  8.  E.  Bep. 
212.  The  Issues  submitted  were  in  compli- 
ance with  these  requiremeuts,  eBpeclally 
after  the  admissions  made  by  the  defend- 
ant. The  fewer  the  lasuoa.  It  sufficient  to 
develop  the  case,  ttie  better,  as  a  Jury  may 
be  confused  by  a  multiplicity  of  issnes. 
The  two  prayers  for  instructions  were 
properly  not  given,  as  they  were  not  ap- 
plicable to  any  evidence  sent  op,  nor  to  asy 
Issue,  either  those  asked  by  plaintiffs  or 
those  submitted,  and  the  court  was  not 
called  upon  to  charge  as  to  abstractprop- 
osltions  of  law.  While  there  was  conflict- 
ing evidence  whether  the  remains  of  Bry- 
an L.  Koonce  were  removed  with  tlie  con- 
sent of  the  plaintiffs,  there  appears  no  evi- 
dence that  the  plaintiffs  removed  them  In- 
voluntarily, or  induced  by  threats  or  prom- 
ises. It  seems  from  the  evidence  that  the 
remains  were  removed  by  the  defendant, 
and  the  finding  of  the  Jury,  construed  in 
connection  with  the  charge,  was  that 
such  removal,  and  the  Incident  damage 
to  the  vault,  were  with  the  consent  of  tbe 
plaintiffs;  tortbeconrt  told  tbe  Juiy,  "if 
tbe  vault  or  remains  were  removed  with 
plaintiffs*  consent,  to  answer  the  first  is- 
sue, 'No;'"  but.  If  d^endant  wmnglally 
removed  the  remains,  to  respond  "Yes"* 
to  such  issue.  The  Jury  responded  to  the 
isnue  "No.**  Whether  plaintiff  had  an 
easement  or  a  mere  license,  (as  was  held 
in  Kincald'a  Appeal,  66  Pa.  8t.  411,)  it  la 
subject  to  the  police  power  of  the  state, 
which  hy  act  of  assembly  has  authorised 
the  ordinance  of  tbe  city  forbidding  in- 
terments at  that  spot.  This  is  inherent 
power  in  tbe  state,  and  is  very  generally 
exercised  with  tbe  growth  of  towns,  by 
forbidding  further  Interments  within  city 
limits  after  a  ^ven  date;  otherwise  a 
bnrtal-groand  which,  In  the  Infancy  of  a 
town  may  be  outside  the  limits,  might 
continue  a  place  of  interment,  tu  tbenuU' 
sance  of  tbe  city,  after  tbe  cemetery  has 
become  the  central  point  of  popalatloa. 
and  surrounded  on  all  sides  by  awdllnga 
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and  places  of  bwdDess.  (Presbyterian 
Charch  v.  New  York,  5  Cow.  588;  Wood- 
lawn  Cemetery  v,  BTerett.  118  Mau.  854; 
City  Connell  t.  Baptist  Cbnrcli,  4  8trob. 
806;  Ooates  t.  New  Tork.  7  Cow.  686; 
Cooley,  Const.  Law,  695;)  and  the  legis- 
lative discretion  even-  extends  to  tbe 
power  to  aothorlKe  the  remuval  of  bodies 
already  Interred,  (Kincald's  Appeal,  66 
Pa.  St.  411;  Richards  t.  Dutch  Church, 
S2  Baxh.  42;  Pasre  v.  Symonds,  68  N.  H. 
17;  S  LawsoD,  Rights,  Rem.  ft  Fr.  S 
1848;  8  Amer.  ft  Eng.  Enc.  Law,  63,  and 
nameroDS cases  there  dted;)  though  usu- 
ally, as  In  this  case,  tbe  legislature  re- 
stricts the  authority  conferred  to  the  prn- 
blbltlon  of  future  Interments.  Besides,  the 
conveyance  under  wbich  the  easement  la 
claimed  only  grants  "the  right  to  Inter  In 
said  vault  so  long  as  ft  shall  be  used  for 
the  porpose  of  interment."  By  virtue  of 
tbe  burning  at  the  eborcb,  and  Its  subse- 
qnent  removal  to  anotherlot,  as  wellaa 
by  tbe  city  ordinance  forbidding  Inter- 
ments wltbln  city  limits,  the  lot  In  ques- 
tion bas  ceased  to  be  used  for  Interments, 
and  the  easement  granted  hew  ceased  cer- 
tainly as  to  fature  Interments  by  Its  own 
terms.  There  Is  no  qnestion  arising,  there- 
fore, whether  an  easement  could  be  sor- 
rendered  or  extinguished  otherwise  than 
by  deed.  The  gravumeo,  however,  of 
plaintiffs*  action,  is  as  to  removal  of  the 
remains  of  the  plaintiffs*  ancestor  hereto- 
fore Interred.  As  to  that,  the  Jury  has 
found  that  such  removal  was  with  plain- 
tiffs* consent.  They  have,  therefore,  no 
Kronnd  of  complaint  In  that  respect.  As 
to  tbe  first  error  assigned  aa  ground  (or  a 
new  trial,  "tbat  the  verdict  was  against 
tbe  weight  of  the  evidence,"  that  was  a 
matter  with  the  Judge  below,  and  not  re- 
viewable. Whitehnrst  v.  Pettlpher,  106 
N.  0.  40. 11  8.  E.  Rep.  369;  High  v.  Bailey, 
107  N.  C.  70, 12  8.  E.  Rep.  46;  Redmond  v. 
Stepp,  100  N.  C.  212,  6  8.  E.  Rep.  727;  Mc- 
Klnnon  r.  Morrison.  104  N.  G.  854, 10  S.  E. 
Bep.  K18.   No  error. 


Islet  v.  Boon  et  at. 
lavmemm  Court  of  North  Carolina.  Nor.  la 

1891.) 

Lost  Rkoobdb— 8ECoin>AnT  Bvidbtics. 
Where  it  becomes  esseotlal  od  the  trial  of 
a  caose  to  produce  in  avidenoe  the  recxird  of  an- 
other prooeedlQfiT.  and  the  clerk  of  the  oonrt,  after 
diligent  sesroh, la  aoable  to  And  certaiD  material 
parta  of  the  said  record,  lecondaty  evidence  Is 
admissible  to  prove  the  loss  or  destractiun  of 
^ch  parts,  as  also  their  contents. 

Appeal  from  superior  court,  Alamance 
county;  EownrT.  Botkih,  Jodgti. 

This  was  an  action  by  Christian  Isley 
against  John  Boon  and  others  to  try  title 
to  land.  There  was  Jndgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed. 

Statement  by  the  Court.  On  the  trial 
It  became  material  for  the  plaintiff  to  pro- 
duce in  evidence  the  record  of  a  special 
proceeding,  and  the  following  Is  so  much 
of  the  case  stated  on  appeal  for  this  court 
In  respect  thereto  as  need  be  reported : 

*'Theplaintlff  then  Introduced  the  let- 
ters of  administration  Issued  to  E.  S. 
Parker  upon  the  estate  of  Samuel  Adams, 
deceased,  Isaaed  by  tbe  clerk  of  the  superi- 


or court  of  Alamance  county,  under  his 
official  seal  of  tbe  8th  day  of  November, 
1875.  The  plaintiff  then  proposed  to  show 
a  sale  of  the  land  In  controversy,  by  £.  S. 
Parker,  administrator  of  Samuel  Adams, 
deceased,  on  tbe  Sd  day  of  April,  1876,  (un- 
der special  proceeding  taken  by  him  In  the 
superior  court  of  Alamance  county,  for  the 
purpose  of  creating  assets  forthe  payment 
of  debts  of  his  Intestate,)  to  John  Ireland, 
tbe  last  and  highest  bidder,  and  a  deed 
made  on  the  &th  of  January,  1881,  to  the 
heirs  at  law  of  the  said  John  Ireland,  who 
bad  theretofore  died  Intestate,  after  hav- 
ing paid  the  whole  of  the  purchase  money 
for  said  land  to  the  administrator,  Par- 
ker. To  establish  such  special  prot;eedlnK8 
the  plaintiff  put  In  evidence  two  summons 
Issued  by  the  clerk  of  the  superior  court 
of  Alamance  county  under  his  official  seal, 
bearing  date  of  November  27, 1875, entitled 
*  E.  S.  Parker,  as  administrator  of  Samnid 
Adams,  against  John  Adams,  Jobn  Boon 
and  wife,  Robena,  Jacob  Hicks  and  wife, 
Piety,'  commanding  the  sheriff  to  summon 
the  defendants  to  appear  at  the  office  of 
tbe  clerk  of  the  superior  court  of  said  coun- 
ty within  twenty-one  days  after  the  serv- 
ice  of  summons  on  them,  to  answer  tbe 
complaint  to  be  therein  filed,  one  of  which 
summons  was  directed  to  tbe  sheriff  of 
Alamance  county,  and  was  returned  by 
the  sheriff  of  said  county  as  served  upon 
John  Boon  and  wife.  Robena,  on  the  ::4th 
of  JanuEU-y,  1S76.  The  other  was  directed 
to  the  sheriff  of  Forsyth  conoty,  and  was 
returned  by  the  sheriff  of  said  county  on 
the  24th  of  January,  1876,  as  served  on  Ja- 
cob Hicks  and  wife.  Piety ;  also  the  peti- 
tion of  B.  S.  PaHer,  administrator  of 
Samuel  Adams,  deceased,  against  John 
Adams,  John  Boon  and  wife,  Robena,  Ja- 
cob Hicks  and  wife.  Piety,  filed  in  said 
court,  praying  for  a  license  to  sell  the  real 
entate  described  In  the  petition,  tbe  same 
being  the  land  in  controversy  In  this  ac- 
tion, as  the  property  of  Samuel  Adams, 
deceased,  to  create  assets  for  tbe  payment 
of  the  debts  of  his  Intestate,  subject  to  the 
right  of  the  dower  of  tbe  widow  of  said 
deceased,  which  said  petition  was  verified 
before  the  clerk  of  said  court  on  the  20th 
day  of  January,  1876.  Plaintiff  alwo  Intro- 
duced an  order  directing  publication  to  be 
made  In  the  Alamance  Gleaner,  a  paper 
published  In  Alamance  county,  for  six 
weeks. 

"The  plaintiff  introduced  A.  Tate,  and 
showed  by  bim  that  he  was  tbe  clerk  of 
the  superior  court  of  Alamance  county 
from  1878  to  the  first  Monday  In  December, 
1890,  who  testified  that  the  two  summons, 
together  with  the  petition  of  E.  S.  Parker, 
administrator  of  Samuel  Adams,  deceased, 
and  the  order  of  publication,  which  were 
Introduced  by  tbe  plaintiff,  were  (rec- 
ords) found  by  him  In  the  office  of  the  su- 
perior court  of  Alamance  county.  He  also 
proved  that  W.  A.  Albright  was  his  Im- 
mediate predecessor  In  tbe  clerk's  office  of 
said  county,  and  that  he  well  knew  bis 
handwriUng,  and  that  the  signature  to 
the  two  Bommons,  and  also  to  the  verifi- 
cation to  the  petition  and  the  signature 
to  the  orderforpnbllcatlon.  were  his  hand- 
writing. Witness  also  testified  that  tbe 
ctwe  of  E.  B.  Parker,  administrator  of  Sam- 
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nel  Adams,  deceased,  against  Jobn  Adams, 

Joha  Boon  ami  wlte.Bobena,  Jacob  Ulcks 
and  wife,  Piety,  appeared  In  the  Buiamons 
ducket  of  Bald  anperior  court;  and,  fur- 
ther, that  be  had  made  diligent  search  Id 
his  office  for  tlm  order  of  fiale,  the  report 
of  sale,  the  decree  confirming  the  sale  by 
£X  !S.  Parker  as  administrator  to  John 
Ireland,  or  any  other  papers  or  records 
belonging  to  said  cose  In  said  office,  but 
was  unablo  to  find  sucb.  Witness  testified 
tbat  he  found  uo  other  entry  of  the  case 
apun  docket  or  records  than  the  statement 
of  tliecaseand  tbe  issuing  of  theBummuns. 
He  stated  that  he  found  no  minutes,  or 
memorandum,  or  order  upon  said  records. 

"The  plaintm  then  introduced  £.  8.  Par- 
ker, the  administrator  ol  Sumad  Adams, 
deceased,  and,  after  exhibiting  n  written 
notice  to  tiie  d^endants  that  the  plaintlH 
would  offer  parol  evidence  of  the  exlBtenee 
of  tbe  records  and  orders  and  proceedings 
Id  the  special  proceeding  for  the  sale  ol 
the  land  of  the  said  Samuel  Adams,  de- 
ceased, and  the  Iobs  or  destruction  of  said 
records,  and  of  the  plaintlO's  purpose  to 
show  the  contents  thereof  by  parol,  pro" 
posed  to  prove  by  bim  the  listtlng  of  the 
summons  hereinbefore  mentioned  and  tbe 
fact  of  tbe  filing  by  himself.  In  the  office  ol 
the  clerk  of  the  superior  court,  of  the  pe- 
tition, hereinbefore  mentioned, for  the  sale 
of  land  to  make  assets,  and  an  order  for 
publication,  aud  that  the  tiaid  petition 
and  order  were  in  bis  handwriting,  and 
rigned  by  blm  as  attorney  and  peti- 
tioner, and  were  the  original  papers  tbey 
purported  to  be.  Plaintiff  further  pro- 
posed to  prove  by  said  witness  the  exist- 
ence of  an  order  adjudging  that  publica- 
tion bad  been  made'  for  the  defendant 
John  AdaniB,  a  non-resident,  aud  of  a  de- 
cree of  tbe  said  conrt  in  tbe  said  special 
proceeding  directing  him,  as  the  adminis- 
trator of  Ijanluel  Adams,  to  sell  tbe  laud 
described  In  his  petition  at  public  auction 
at  the  court-house  in  Graham,  to  tbe  high- 
est bidder,  for  cash,  after  duly  advertising 
the  same,  and  that  the  proceeds  of  the 
sale  be  assets  In  his  hands  for  the  pay- 
ment of  debts;  it  being  adjudged  that 
there  was  no  personal  estate  msaid  In* 
testate  with  which  to  pay  debts;  also 
that  he  made  ealdBale,ttfterdue  advertise- 
ment, on  the  S(]  day  of  April,  1876,  at  tbe 
court-house  in  Graham,  when  and  where 
John  Ireland  became  the  purchaser  at  tbe 
price  of  $50.60,  and  paid  tbe  purchase 
money  down,  and  tbat  he  made  no  report 
of  said  sale  to  the  court ;  also  a  decree  of 
the  court  made,  cunflrming  said  report 
and  sale,  and  directing  the  said  adminis- 
trator to  make  title  In  fee  to  tbe  purchas- 
er; and  further  proposed  to  prove  by  said 
witnesB  tbat.  the  said  John  Ireland  hav- 
ing died  soon  thereafter,  after  having  paid 
for  Raid  land, he  made  and  executed  a  title 
deed  to  the  heirs  at  law  of  the  aald  John 
Ireland,  deceaned,  being  the  grantors 
named  in  the  said  administrator's  deed, 
which  deed  was  made  on  tbe  6tta  of  Jann- 
ary,  1881.  And  plaintiff  farther  proposed 
to  prove  by  said  Parker  that  he  after- 
wards saw  on  several  occasions  said  spe- 
cial proceeding,  petition,  and  other  orders, 
order  of  sale,  report  of  sale,  and  decree 
confirming  said  sale,  etc.,  in  the  clerk's 


office  as  records  oi  said  coart,  and  kaew 
tbat  all  of  said  ordets  did  vxSMt  and  wei* 
on  file  in  said  office,  and  that  dillgmt 
search  has  been  made  alnce  in  said  office 
for  them.  Upon  objection  by  tbe  defend- 
ants to  the  proposed  evidence  of  tbe  wit- 
ness E.  S.  Parker,  asfaerelnb^ore  set  forth, 
tbe  court  sustained  the  said  objection, 
and  refased  tbe  proposed  evidence,  to 
which  mllng  ol  the  coort  the  plaintiff  ex- 
cepted. Tbe  plalntin  then  proposed  t» 
introduce  In  evidence  tbe  deed  ezeeated  by 
E.  S.  Parker,  administrator  of  Samn« 
Adams,  to  J.  R.  Ireland.  W.  F.  Ireland, 
Samuel  Ireland,  W.  8.  Calf^  and  wlf^ 
Caroline,  C.  Isley  and  wife,  Louisa,  for 
the  land  in  controversy,  bearing  date  bin 
day  of  January.  1881,  whieh  deed  ban  been 
duly  proven  and  n^stered,  and  Insisted 
upon  the  title  derived  from  said  deed,  as 
well  as  recitals  contained  therein,  as  evi- 
dence of  the  existence  of  tbe  record  and 
other  proceedings  recited  In  said  deed  nn- 
der  the  law  and  the  maxim,  *  otaula  pna- 
anmuatur  rite  wm  acta.*  The  coort,  up- 
on objection  of  the  defendants,  refoaed  t» 
admit  tbe  evidence  ollwed.  and  tiie  platn- 
tlir  excited.  Upon  tbe  intlmatloD  ot  tba 
court  tbe  plaintlCt  submitted  to  a  nonsait 
and  appealed." 

L.  M.  Seott,  for  appelant.  J.  A.  Long, 
W.  P,  Byaum,  Jr.,  and  BabK&slor  A  itor- 
enux,  tor  appellees. 

MifBBiuoN,  C.  J.  Tbe  evidenra  proposed 
and  rejected  on  tbe  trial  mmt  be  accepted 
lor  tbe  present  purpose  as  trae»  beeaose  It 
was  material;  and,  It  it  had  been  submit- 
ted to  tbe  Jury,  tbey  might  have  believed 
and  so  treated  it.  The  facta  showed  tliat 
material  parts  of  tbe  record  of  tbe  special 
proceeding  referred  to  had  been  lost  or 
destroyed.  The  clerk  of  tbe  coort,  tbe 
proper  custodian  of  the  record,  made  dili- 
gent search  In  bis  office  for  sucb  parts  of 
it  as  were  allseed  to  have  been  lost.  and 
he  was  nnable  to  And  them.  It  mast  be 
taken  that  he  made  sucb  search  where, 
regularly,  tbey  ought  to  be,  and  generally 
through  bis  office,  where  he  might  hope  to 
find  them.  He  failed  to  find  tbem,  t(  they 
ever  existed.  They  werelostor  destroyed. 
It  is  not  snggested  that  they  were  not, 
nor  did  the  court  found  Its  opinion  apon 
each  Buppositlon.  Then,  if  the  parts  of 
the  record  specified  were  lost  or  destroyed, 
it  was  clearly  competent  to  prove  on  tbe 
Crial  by  secondary  evidence  such  loss  or 
destruction,  and  also  what  the  natnre, 
meaning,  and  purport  ol  such  lost  parts 
were.  It.  has  been  so  expressly  decided.  * 
In  Moblety  v.  Watts.  98  N.  O.  381,  S  8.  £. 
Rep.  677,  Justice  Datib  said:  *If  the  rec- 
ord Is  lost,  and  is  ancient.  Its  existence 
and  contents  maysometlmesbe  preenmed; 
but,  whether  it  be  ancient  or  recent,  after 
proof  of  the  loss  Its  contents  may  be 
proved,  like  any  other  document,  by  sec- 
ondary evidence,  where  the  case  does  not 
from  Its  nature  disclose  the  existeace  of 
other  aud  better  evidence. "  This  ease,  it 
seems  to  us,  plainly  comes  wltbln  what  Is 
said  and  derided  in  tbe  cose  Just  dted. 
Indeed,  it  la  well  settled  that  where  tbe 
record  Is  lost,  that  it  existed,  and  Its  pap- 
pose and  contMits,  may  be  proven,  on  tbp 
trial  ol  any  action  where  It  becomes  tu. 
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terial,  by  secondary  evidence.  The  Iom  or 
destraetlon  of  tlie  record  iboaldtboweTer, 
be  madH  to  appear  clearly  before  reeelTing 
such  secondary  evidence.  Stanly  Mbh- 
Bln^ll,  6S  N.  C.  BOS;  Yoont  v.  Miller,  91  N. 
O.  831 ;  Hare  v.  Holloman.  94  N.  C.  14. 
There  la  error.  The  Judgment  of  noneult 
rooBt  be  set  aside,  and  the  case  disposed 
of  according  to  law.  To  that  end  let  this 
opinion  be  certified  to  the  superior  eoort. 
It  la  BO  ordered. 


Bbown  9t  ax.  V.  Brown. 

{Supreme  Court  of  North  CaroUna.  2Vor.  10, 
1891.) 

IiUn>I.ORD*8  LiBH  OK  CBOPB— AdTANCKMBNTS. 

Code  N.  C  1 1764,  provides  that  crops  raised 
on  leased  land  shall,  anless  otherwise  agreed,  be 
deemed  vested  in  possession  of  the  lessor  until 
the  rent  Is  paid,  and  the  lessor  relabursed  for 
All  "advanoemente^  In  making  and  saving  said 
49rot».  Eeiid,  that  where  the  lessor  fnraisbes 
-table  board  to  the  lessee  and  his  family,  In  order 
that  the  latter  may  make  and  save  his  urope.  suoh 
board  at  <nioe  becomes  an  adTanoement,  and  Uie 
lessor  is  not  reqnired  to  prOTe  an  exiiresi  agree- 
ment showing  that  it  was  to  be  so  considercn  be- 
tween the  parties. 

Appeal  from  superior  eoart,  Dopllncoon- 
«y;  Edwin  T.  Botkin.  Judge. 

This  was  an  action  by  D.  D.  Brown  and 
wife,  Adeline  £.  Brown,  against  Jonas  H. 
Brown,  a  tenant  on  plalntllts*  land,  to  re- 
cover fur  advanoemedtB  In  making  and 
MTlng  crops.  Judgment  for  defendant. 
Plaintiffs  appeal.  Reversed. 

W.  R.  Aliea,  for  appellants.  B.  L.  Ste- 
vens and  B,  B.  Korae^aj,  tor  appellee. 

Mebriuon,  C.  J.  The  statute  (Code,  $ 
1764)  prescribes  that  "  when  lands  shall  be 
TOited  or  leased  by  agreement,  written  or 
oral,  for  agricultural  purposes,  or  shall  be 
«alttvBted  by  a  cropper,  unless  otherwise 
Agreed  between  the  parties  to  the  lease  or 
agreement,  any  and  all  crops  raised  on 
eald  lands  nball  be  deemed  and  held  to  be 
vested  In  possession  of  the  lessor  or  his 
assigns  at  all  times  until  the  rent  for  said 
Jands  shall  be  paid,  and  until  all  the  ntlpu- 
latlons  contained  In  the  lease  or  agree- 
ment iball  be  performed,  or  damages  In 
Ilea  thereof  shall  be  paid  to  the  lessor  or  his 
amlgna.  and  antll  said  party  or  his  as- 
signs shall  be  paid  for  all  advancements 
made  and  expenses  Incurred  In  making 
and  saving  said  crops. "  The  agreement 
for  the  purposes  thus  prescribed  having 
been  made,  this  statutory  provision  at 
once  ^ves  and  secures  the  Hen  upon  the 
crops  In  favor  of  the  landlord  without 
any  stipulation  for  that  purpose  between 
the  parties.  The  lien  is  a  legal  Incident  to 
the  agreement,  and  It  attaches  not  only  to 
secnre  the  rents,  but  as  well  to  secure  '*all 
advancements  madeaud  expenses  Incurred 
In  making  and  saving  said  crops."  The 
Intention  of  the  parties  to  create  the  lien 
tafmplled  by  the  agreement,  unless  other- 
wise agreed  between  them.  A  leading  pur- 
pose of  the  statute  Is  to  secure  the  land< 
lord  as  to  the  rents  and  advancementR 
made  by  him  In  making  and  saving  the 
crops.  To  that  end  the  lien  Is  glTen,  and 
It  Is  expressly  provided  that  it  "shall  be 
preferred  to  all  other  liens.  **  An  advance- 


ment, In  the  sense  of  the  statute,  Is  any- 
thing ot  value  pertinent  tor  the  purpuse 
to  be  need  directly  or  Indirectly  in  making 
and  saving  the  crops,  supplied  in  good 
faith  to  the  lessee  by  the  landlord.  Many 
things  are  In  their  nature  and  adaptation 
per  se  pertinent  for  such  purpose,  and 
presumptively  •  constitute  ad  vancemcn ts 
whenever  so  supplied.  Thus,  subsistence 
for  the  tenant  and  bis  employes  and  work 
animals,  appropriate  farming  Implements, 
and  the  like,  are  advancements  when  so 
supplied.  Theee  and  other  like  things  are 
directly  appropriate  for  such  purpose, 
and  when  supplied  to  that  end  make  ad- 
vancements. They  are  presumed  to  be 
such.  There  are  other  things  not  directly 
BO  appropriate,  such  ns  shoes,  tobacco, 
dry  goods,  groceries,  and  the  like,  whlcli 
the  landlord  may  supply  to  the  lessee  to 
pay  his  laborers.  When  such  supplies  are 
made,  whether  they  make  advancement 
or  not  depends  on  whether  they  were  sup- 
plied for  the  purpose  specified.  It  must 
appear  afflrraatlvely  thiit  they  were. 
That  the  leeaee  diverts  such  things  from 
the  purpose  contemplated  cannot  change 
their  nature  and  the  purpose  of  them. 
Womble  v.Leach,  88  N.C.  M;  Ledbetter  v. 
Quick,  90  N.  C.  276.  It  here  the  plaintiff 
had  supplied  the  defendant  as  his  tenant 
with  meal,  meat,  sugar,  and  coffee  In  rea* 
sonable  quantities,  or  appropriate  farm- 
ing tools,  to  make  and  save  his  crop,  sucb 
things.  In  the  nature  of  the  matter,  would 
have  been  directly  appropriate  for  the 
purpose,  and  the  presumption  would  have 
been  that  they  were  advancements.  That 
the  plaintltr  supplied  subsistence  from  his 
own  table  to  the  defendant  for  sucb  pnrw 
pose  could  make  no  substantial  or  legal 
dlOerence,  t>ecause  he  supplied  that  which 
was  In  Its  nature,  and  that  of  the  whole 
matter,  esnentlal  to  make  and  save  the 
crops;  and  the  relations  of  the  parties 
raised  the  presumption  that  racb  supplies 
were  advancements.  The  plaintiff,  as  he 
alleges,  supplied  the  defendant,  in  his  own 
bouse,  with  subsistence,  to  the  end  he 
mlifbt  make  bis  crops.  That  the  defend- 
ant's wife  shared  in  the  subsistence  so 
supplied  cannot  alter  the  case.  It  was  bis 
duty  to  feed  and  care  for  her.  To  feed  bis 
family  proper  was  a  burden  incident  to 
making  and  saving  the  crops.  The  court 
should  therefore  have  Instructed  the  jury 
substantially.  In  submitting  the  -view  ot 
the  case  insisted  upon  by  the  plaintiff, 
that,  If  the  latter  supplied  the  defendant 
with  board,  to  the  end  he  might  make 
and  save  bis  crops,  then  be  was  entitled 
to  recover  the  reasonable  value  .of  the 
board,  and  the  same  would  (nothing  to- 
tbe  contrary  appearing)  constitute  an  ad< 
vancement,  and  therefore  a  Hen  upon  the 
crops.  The  plaintiff  was  not  required,  as 
the  court  said  be  was,  to  prove  an  express 
contract  that  the  board  of  defendant  and 
his  wife  should  bean  advancement,  because. 
If  the  plain  tiff  leased  the  lands  to  the  defend- 
ant, (and  that  be  did  was  not  controvert- 
ed,) and  supplied  him  with  board,  to  the 
end  he  might  make  end  save  bis  crops  at 
once,  sucb  supplies,  perforce  of  the  utatute, 
became  advancements.  In  the  absence  ol 
agreement  to  the  contrary,  and  a  lien  up- 
on the  crops.  There  is,  therefore,  error. 
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and  the  plalntlfl  ta  entitled  to  a  Dew  trial. 
To  that  end  let  tbls  opinion  be  certified  to 
the  snperiur  court.   It  la  so  ordered. 


FoLB  et  a/.  V.  Pbcxnix  Ims.  Co. 

(aupreme  Oourt  of  JTorth  Carolina.   Nor.  1% 
189L)  • 

▲onoK  oiT  PoLioT— Othkb  Imnnuraa— Bbugk 
or  CovDiTiom. 
A  polloT  of  fire  iosuranoe  provided  that 
in  tbe  event  oi  other  insuraooe  without  the  oon- 
■eat  ot  defendant  the  policy  should  be  void.  In 
an  action  thereon  defendant's  agent  testified  that 
he  had  written  a  second  poUc;  for  plaintiff,  in 
another  company,  on  the  same  property;  had 
teodered  the  policy,  and  demanded  the  premium, 
which  th^  promised  to  pay,  but  ttiab  they  had 
failed  to  do  so,  and  fbe  pollcgrwaa  not  delivered. 
It  did  not  appear  that  tliey  had  reqneated  him  to 
write  such  second  policy.  Defendant  offered  to 
show  tbat  it  was  customary  to  write  policies  and 
hold  them  until  the  premiums  were  paid;  that 
the  second  policy  was  regularly  issued,  and  that 
after  the  fire  plaintiffs  had  demanded  the  policy. 
Held  not  sufBoient  to  show  a  contract  for  such 
■eotmd  polity  of  Insurance. 

Appeal  from  supprior  conrt, Cumberland 
coanty  ;  K.  F.  Aemfield,  Judge. 

Action  by  M.  Fulb  and  Louis  Folb 
against  the  Phoenix  Insurance  Company 
on  a  policy  of  Are  losurance.  Verdict  and 
JndKment  lor  plalntllte.  Defendant  ap- 
peals. Affirmed. 

Statbmknt  by  the  Court.  The  plaln- 
tlDe  l)rought  this  action  to  recover  the 
aam  of  41,500,  which  the  defendant,  by  Us 
policy  of  Insorance,  agreed  and  promised 
to  pay  them  In  case  ot  the  loss  of  their 
goods  therein  speclfled  by  fire,  In  the  con- 
tingency and  as  therein  provided  and  stlp* 
nlated.  The  policy  contained^ among  oth- 
ers, a  clause  In  these  wurde:  "Or  if  Che 
asHured  shall  have  or  shall  hereafter  make 
anyother  insurance(wbetber  void  or  not) 
on  the  property  herein  specified,  or  any  part 
thereof,  without  the  consent  of  the  com- 
pany written  hereon,  then  and  in  every  such 
case  this  policy  is  void."  In  the  answer 
the  defendant  alleged  as  a  defense,  among 
other  things,  "that  ^erthe  Issuing  of  the 
policy  nf  Insorance  set  out  lu  the  com- 
plaint the  plaintiffs  made  other  Insurance 
on  the  property  speclfled,  without  the  con- 
sent of  the  defendant  written  upon  the 
said  policy,  and  in  violation  ot  its  express 
terms,  and  thereby  rendered  said  policy 
void."'  On  the  trial  the  defendant  intro- 
duced a  witness,  who  testified  in  Its  behalf 
as  follows:  "I  am  an  Insurance  agent.  As 
such,  I  wrote  a  policy  for  plaintiffs  on  the 
goods  deatroytfd  and  the  subject  uf  this 
Buitln  the  Continental  Fire  Insurance  Com- 
pany.dated  November  8,  1889."  Witness 
further  testified  that  be  tendered  this  policy 
to  the  plaintiffs  both  betore  and  after  the 
fire  which  consumed  the  goods,  and  de- 
mandetl  the  payment  <^  the  first  premium 
specified  In  said  policy ;  that  the  plaintiffs 
promised  to  pay,  but  did  not  do  ho,  and 
witness  neverdellvered  this  policy  to  plain- 
tiffs, and  that,  after  these  tenders,  witness 
received  a  telegram  from  his  company  In- 
structing him  not  to  deliver  this  pulley  to 
plaintiffs.  Defendant  thenofiered  to  prove 
by  that  witness  that  the  books  of  bis 
company,  which  he  had  with  him  In 
eourtf  showed  that  this  policy  had  been 


regularly  Issued,  and  a  record  mads  on 
said  book.  Upon  objection  by  the  plalo- 
tifts'  counsel,  this  evidence  was  excluded 
by  the  court,  and  the  defendant  excepted. 
Defeudant  then  ottered  to  prove  that  it 
was  the  custom  of  insuran4»  companies  to 
write  policies  and  hold  them  for  the  con- 
venience of  the  assured  until  the  premlnou 
were  paid.  On  objection  of  plaintitb' 
counsel  this  was  excluded,  and  d^emdaDt 
excepted.  Defendant  then  offered  to  prove 
that  after  the  fire  which  destroyed  the 
goods  the  plaintiffs  demanded  of  this  com- 
pany (the  Cuntinental)  the  amount  of  this 
last  policy,  to  cover  the  loss.  Dpcn  objec- 
tion by  plaintiffs'  counsel,  the  testimony 
was  excluded  by  the  cuart,  and  the  d^end- 
ant  excepted.  This  was  all  the  evidence 
In  the  case  tending  to  show  that  plalntltfe 
had  taken  out  other  Insurance  on  the 
property  In  violation  of  the  terms  of  the 
policy  sued  on.  His  honor  submitted  to 
the  Jury  the  first  issue  npon  the  evidence 
as  to  the  value  of  the  goods,  with  instmC' 
tlons  to  which  there  were  no  exceptions. 
As  to  the  second  Issne, "  IMd  the  plaintifia. 
after  issuance  of  the  policy  sued  on,  take 
uut  other  insurance  on  said  stock  of  goods 
without  the  consent  of  the  defendant  In- 
dorsed on  the  said  policy?"  his  honor  iu- 
stmcted  the  Jury  that  there  was  not  enffi- 
clent  evidence  to  Justify  them  in  finding 
this  Issue  in  favor  of  the  defendant,  and 
directed  them  to  answer  this  Issue  **No.* 
which  they  did.  Defendant  excepted. 
There  was  a  verdict  for  plaintiffs  on  the 
first  issue.  The  court  gave  Judgment  for 
plaintiffs,  and  the  defendant  appealed  Co 
the  supreme  court, 

JobD  W.  Hiaadale,  for  appellant.  Tbos. 
H.  Suttout  for  appellees. 

Merriuon,  C.  J.  It  seems  to  ns  very 
clear  tbat  there  was  no  sufficient  evidence 
produced  on  the  trial  to  go  to  the  Jory  to 
prove  that  the  plaintiffs  did**makeany 
other  Insurance,  whether  valid  or  not,  on 
the  property  "  speclfled  In  Che  policy  sued 
upon,  subseiiuent  to  the  date  of  Its  execu- 
tion. Accepting  the  evidence  pruduced  as 
trne.  It  does  not  appecu*  from  it,  unless  by 
mere  vague  Inference,  that  the  plalntlfb, 
befoire  the  loss  by  fire,  requested  the  de- 
fendant's agent  to  supply  them  with  sacb 
subsequent  Insurance;  nor  does  It  appear 
that  it  was  agreed  between  the  parties 
that  the  defendant  should  doso.  At  most 
it  apiiears  only  that  the  plaintiffs  thought 
ot  getting  additional  Insurance,  and  tbat 
the  defendant's  agent  was  sealooaly  try* 
ing  to  Induce  them  to  do  so.  It  does  not, 
however,  appear  affirmatively  that  they 
did  not  receive  the  policy  tendered  them, 
and  tbat  they  did  not  pay  the  premium 
demanded.  If  such  arrangement  had  been 
feasible,  the  agent  of  the  d^endant  did 
not  agree  that  the  policy  tendered  by  him 
should  become  the  property  of  the  plain- 
tiffs, and  he  would  hold  It  tor  cbem  until 
they  should  pay  the  premium.  It  does 
not  appear  that  there  was  any  purpose  of 
the  parties  to  observe  a  very  unbnslness- 
like  and  unreasonable  "custom  uf  Insur- 
ance companies  to  write  policies  and  hold 
them  for  the  convenience  ot  the  lomred 
unUI  the  premlnma  were  paid. "  The  mere 
fact  that  defendant's  books  "showed  that 
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thlB  policy  had  been  rpgalarlj  Issued,  and 
a  record  mude  iii  &akl  bouk,^  waa  Dot  evi- 
dence to  prove  a  contract  ol  insnrance; 
nor  was  the  mere  tact  that  the  plaintiffs 
demanded  of  the  company  the  payment 
of  the  sopposed  additional  Insurance  evi- 
dence of  sach  contract.  Tbeevldencewent 
to  prove  that  the  contract  of  Insurance 
cuntemplated  (talked  about,— thought  of) 
was  to  06  made  In  the  ordlnaiy  way  by 
executing  a  proper  policy.  There  was  not 
the  sUgbteut  evidence  of  a  purpoRe  to 
make  a  merely  verbal  contract.  The  al- 
leged contract,  behind  which  the  defend- 
ant  iieeks  to  find  shelter,  was  never  coo- 
anmmated ;  nor  was  what  was  said  as  to 
It  Inany  iieDse  binding  upon  any  party; 
nor  did  It  come  within  the  meaning  or 
porpom  ot  the  clause  of  the  policy  sued 
apon,  and  relied  on  as  a  defense  by  the  de- 
fendant. Judgment  affirmed. 

MoFbail  et  ai.  t.  Jobnsom. 

iSiammt  Court  txf  JTorth  Cardl/taa.  Ifor.  19. 
1881.) 

Bputtiho  Cad8I  ot  Aotiok. 
Where  plaintiffs'  contraot  provided  ttx 
furDisbiiiK  defendant  with  certain  lumber,  and 
CD  a  performance  of  their  oontract  the  amount 
due  uiem  exceeded  the  Jurisdiction  of  a  Justioe 
of  the  peace,  they  could  not  split  the  amount  ao 
as  to  OrlQg  tnree  actions  within  saohJurlBdiotion, 
tLoQgh  the  lumber  had  been  delivered  \iiy  Install- 
meata. 

Appeal  from  snperlor  court,  CHimberland 
county;  R.  F.  Ahmfield.  Judge. 

Action  by  McPhHll  Bros,  agalust  James 
H.  Johnson  on  a  contract  for  lumber  fur- 
nished. Judgment  for  defendant  on  non- 
salt.   Plaintiffs  appeal.  Affirmed. 

Statbubnt  by  thr  Court.  This  was 
one  of  three  civil  actions  commenced  and 
tried  at  the  same  time  In  the  court  of  a 
Jnstlce  of  the  peace  of  Cumberland  county, 
In  all  of  which  plalotiffa  recovered  judg- 
ment, and  the  defendant  appealed  to  the 
Huperiorcourt ;  and  this  action cumeoufor 
trial  by  a  jury,  before  Judge  ARuneLn, 
at  May  term,  1891,  ot  Cumberland  superior 
court.  The  sold  actions  were  founded  up- 
on a  written  contract  between  the  defend- 
ant and  the  Arm  of  H.  Wade  &  Co..  the 
latter  firm  having  assigned  their  Interest 
in  sttid  contract  to  plaintiffs.  Plaintiffs 
alleged  that  the  whole  of  said  contract 
bad  been  performed  before  the  bringing 
of  the  said  three  actions  In  the  Justice's 
court,  and  that  there  was  then  duetoplaln- 
tlfb  on  said  contract,  or  for  worlc  done 
thereunder,  a  sum  largely  In  excess  of 
^200;  but  as  the  contract  had  been  per- 
formed by  several  deliveries  of  lumber  at 
different  times,  which  several  deliveries 
were,  respectively,  under  $200,  that  they 
bad  a  right  to  split  up  their  account,  and 
bring  their  severai  actions  tor  sums,  re- 
spectively, less  than  9200,  thoujrh  aggre- 
gating more  than  S200,  In  the  court  of  a 
jDstlce  of  the  peace.  The  following  is  a 
copy  of  the  part  of  tlie  contract  material 
here:  "(4)  The  said  James  H.  Johnson  is 
to  receive  the  entire  output  of  said  mill, 
and  pay  the  Hald  H.  Wade  9c  Co.  the  xum 
of  two  dollars  and  fifty  cents  per  thou- 
sand ^t  for  any  and  all  lumber  so  sawed 
Oil  it  Is  taken  from  the  saw  and  sawed  ac- 


cording to  bills  furnished.  In  a  workman- 
like manner."  "His  honor  intimated  that, 
as  the  whole  amount  claimed  by  ptalutiffa 
was  due  when  these  three  actions  were 
commenced,  the  plaintiffs  could  not  split 
up  their  cause  of  action  as  they  bad 
attempted  to  do,  so  as  to  glTejorisdlo- 
tlon  to  the  Justice.  In  deference  to  thia 
opinion  ot  bis  honor,  plaintiffs  took  a 
nonsnlt,  and  appealed  to  thn  supreme 
court. " 

Tbos.  H.  Sutton  and  John  O.  Sbaw,  lor 
appellants.  Geo.  M.  Roae,  for  appellee. 

Mbrbihon,  0. 3.  The  alleged  Indebted- 
ness of  the  defendant  to  the  plaintiffs  ac- 
crued from  time  to  time,  and  at  divers 
times,  under  and  by  virtue  of  a  single  con- 
tract, whereby  H.  Wade  &  Co.  agreed  to 
supply  the  defendant  with  "the  entire  out- 

gut"  of  a  lumber-mill,  and  they  comjilete- 
r  periormed  thdr  part  ot  such  contract. 
'The  sum  of  money  demanded  by  the  plain- 
tlCb  was  much  more  then  $300,  and,  to 
facilitate  the  collection  ot  tbelr  debt,  they 
subdivided  their  claim,  so  as  to  bring 
each  part  of  it  within  the  Jarlsdlctlou  ol 
a  Justice  of  the  peace.  They  contend  that 
they  had  the  right  to  do  so,  because  tbey 
supplied  the  lumber  from  the  mill  at  divers 
times  and  on  various  accounts.  This  con- 
tention Is  not  well  founded.  The  Indebt- 
edness, baring  accrued,  was  single,— a 
whole,  one  debt, — arising  out  of  a  single 
contract,  that  possessed  a  single  purpose. 
— the  supply  of  lumber.  This  case  clearly 
comes  withfn  what  is  said  and  decided  in 
Jarrett  v.Self,  90  N.  C.  478;  Moore  v.Now- 
ell,  94  N.  C.  268;  Kearns  t.  Ueltman,  104 
N.C.  832, 10  H.  B.  Bep.  467.  If,  however,  the 
delivery  under  the  contract  as  made  by  dis- 
tinct Installments,  an  action  would  lie 
for  the  amount  due  for  the  same  at  once. 
But  when  more  than  one  such  Install- 
ment has  been  delivered,  but  one  action 
lies  for  tbe  whole  amount  due  on  account 
of  the  same.   Judgment  affirmed. 


FlSBBR  r.  BCLLAKD. 

(Acpreme  Court  of  NorOi  Oarolina.  Nor.  11; 

1891.) 

JOBTICB  OV  TDB  PBACB— JURISDIOTION— FbITALTIBS. 

Under  Code  N.  0.  %  871,  forbidding  a  Jus- 
tice of  the  peace  to  issue  process  to  any  county 
other  than  his  own  where  there  1b  only  one  de- 
fendant, and  section  191,  (applicable  to  proceed- 
ings In  superior  courts, )  providLng  that  an  actloo 
for  the  recovay  of  a  penal^  must  be  brought 
in  the  ooQD^  where  tiia  canw  arose,  a  Justice  na» 
Jurisdiction  of  an  action  against  a  resident  of  bis 
county  fra*  a  penalty  Inouired  In  anothor  county, 
in  the  absence  of  any  provisioa  extending  toe 
provision  of  section  191  to  Justices*  courts. 

Appeal  from  superior  court,  Cumberland 
county;  B.  F.  Armfibld,  Judge. 

Action  by  John  Fisher  against  Henry 
Bull  a  rd  to  recover  the  statutory  penalty 
for  setting  fire  to  woods.  From  an  order 
dismissing  tbe  action  on  the  ground  that 
tbe  Justice  ot  tbe  peace  before  whom  it 
was  brought,  and  who  rendered  Judgment 
against  defendaut,  had  no  Jurisdictloo» 
plaintiff  appealH.  Beversed. 

If\  R.  Cooper,  for  appellant. 

Clark.  J.  This  waa  a  civil  action,  be- 
gun before  a  Justice  of  tbe  Deace  In  Cum- 
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berland  coimty  against  a  defendant  resid- 
ing In  eald  county,  to  recover  the  penalty 
of  $60.  incnrred  under  Code.  99  52,  53, 
<>y  any  one  setting  fire  to  any  woods  not 
his  own  property.  The  woods  burned 
lay  wholly  In  Sampson.  The  defendant 
moved  to  dismiss  fur  want  of  Jurisdiction, 
which  was  refused,  and  Judgment  given 
against  hiro.  On  appeal  to  the  superior 
court,  the  motion  was  renewed  In  that 
court  on  the  same  ground,  and  nllowed. 
The  Code,  9  871.  forbids  a  Justice  to  Issue 
process  to  any  county  other  than  his  own 
unless  there  Is  more  than  one  bon»  Sde 
defendant,  and  one  of  them  shall  reside  In 
-another  county.  That  not  being  the  case 
here,  a  Justice  of  the  peace  in  Sampson 
•<M>nld  not  reach  the  defendant,  so  that  the 
-case  might  be  tried  there,  unless  he  hap- 
pened to  be  caught  Id  Sampson.  The  pro- 
vision for  Indorsing  warrants  Issued  In 
■another  county  (Code,  S  1136)  Is  restricted 
to  criminal  cases.  The  Justice  of  the 
peace  In  Cumberland,  having  Jurisdiction 
4>t  the  person  of  the  defendant,  by  service 
■of  process  upon  htm,  and  of  the  subject- 
Blatter,— a  penalty  of  fifty  doUars,— was 
thpi  proper  officer  before  whom  to  bring 
the  action,  unless  there  Is  some  statute 
forblddlnK  It.  It  is  claimed  ^hat  this  Is 
done  by  Code,  g  191,  which  provides  that 
.an  action  for  the  recovery  of  a  [Kualty 
must  be  brought  In  the  county  where  the 
cause  of  action  arose.  But  It  must  t>e 
noted  that  section  19t  Is  In  the  Code, 
•chapter  10.  (commonly  known  as  the 
"Code  of  ClvU  Procedure,")  which  Is  ap- 
plicable to  proceedings  In  the  superior 
-courtu.  Section  871.  supra.  Is  In  chapter 
22  of  the  Code,  which  relates  to  Jastteee' 
■courts.  By  section  840,  rule  15,  the  Code 
of  (}1t11  Procedure,  respecting  forms  of  ac- 
tion, partlesto  actions,  times  of  commenc- 
ing actions,  and  service  ot  process.  Is 
■lade  applicable  to  Justices'  courts.  By 
sections  848.  853,  and  889,  the  provisions 
of  Code  Civil  Proc.  as  to  arrests  and  ball, 
attachmeots,  and  claim  and  delivery, 
were  made  applicable  to  soeh  proceedings 
in  the  Justice's  court,  but  we  do  not  find 
any  statute  making  the  provisions  ot 
■Code  Civil  Proc.  as  to  place  ot  trial,  (In 
which  Is  the  above  section  191.)  applicable 
to  trials  before  a  Justice.  The  Justice  of 
the  peace  In  Cumberland  county  therefore 
4iad  Jurisdiction,  and  in  granting  the  mo- 
tion to  dismiss  there  was  error. 


Brville  v.  Cox. 

<Suiprm»  Court  tf  NvrOi  CanUna.  Nov.  IOl 
1891.) 

PltOCBBDI5QS  AFTBB  BbhAITO  —  AHmnUira  OT 

Plbadihob — Ai>DiTioitAii  Rbtokk  or  Jdstiob  or 

THB  FUOB  —  LlilBlLITT  OW  MUBUD  WOKAJt'S 
BSTATB. 

1.  After  remand  for  a  new  trial,  the  refusal 
to  allow  further  pleadiues  1b  within  the  discretion 
of  the  trial  court,  and  not  reviewable,  unless 
-the  refusal  Is  based  on  vr&nt  of  power. 

9.  On  appeal  from  a  Justice  of  the  peace,  an 
additional  return  will  noi  be  recognlzea,  UDiess 
filed  by  oonsent  of  parties,  or  made  pumiant  to 

8.  Tbe  coverture  of  plaintiff,  which  does  not 
appear  in  the  complaint,  oannot  be  ralaed  on  a 
flea  of  the  general  issoe. 

i.  Where  %f«me  toU  mployed  plalndff,  and 
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after  Iter  marriage  died,  plaintiff  has  aa  actlaa 
against  her  iwtaie  tielwe  a  Jaitloa  of  the  peaoa 
for  aervioes  randend  bsfore  the  marriage. 

Appeal  from  superior  court,  Gnllford 
county:  BoTEiN,  Judge. 

Action  by  Mary  K.  Bevitle  against  H.  S. 
Cox,  administrator  of  the  estate  of  Joan- 
na Cox.  deceased,  to  recover  compensa- 
tion for  services  by  plalntltr  to  the  Intes- 
tate of  defendant,  first  tried  00  appeal 
from  Justice's  court,  beforeMAcRAB.  J.,  at 
August  term,  1890,  upon  the  Issue,  'Ib  the 
defendant  Indebted  to  the  plaintiff  as  al- 
leged, and,  If  so,  how  much?"  and  from 
the  judgment  at  that  term  there  was  an 
appeal  to  the  supreme  court,  and  new  trial 
grnnted.  13  S.  E.  Bep.  62.  And  after- 
wards, at  the  May  term,  of  the  sope- 
rior  court  of  Qnllford.  the  case  came  on 
again  to  be  tried  before  Botein.  J.»  upon 
the  same  issue  aforesaid.  Upon  the  call  of 
the  cause,  and  after  the  Jury  was  impan- 
eled, the  plaintiff  tendered  the  same  issue 
on  which  the  case  had  been  tried  before 
MacRab,  J.,  and  then  and  thereupon  the 
defendant  tendered  the  following  addi- 
tional iasties,  to-wit:  la  the  plalntltr  a 
married -womanT  Did  plalatltf's  eaase  of 
action.  If  any  iihe  has,  accrue  within  three 
years  before  the  beginning  of  this  action? 
Is  the  action  barred  by  the  statute  of  llm* 
itations?  To  the  submission  of  theee  is- 
sues tendered  by  dtfeadant  the  plaintiff 
objected,  on  the  ground  that  d^endant 
had  offered  to  plead  the  same  matters  be- 
fore MacRab,  J.,  who  declined  them,  to 
which  refasal  of  the  judge  no  exception 
was  taken  by  defendant;  and  on  the  fur- 
ther ground  that  the  paper  writing  filed  in 
the  papers,  aud  nmriied  by  the  clerk  aa 
filed  the  19th  ot  November,  1890,  and  called 
a  supplemental  return  of  the  Justice  of  the 
peace,  had  been  procured  from  the  Justice 
without  an  order  of  the  superior  court 
therefor,  and  put  Into  the  papers  without 
notice  to  plaintiff,  and  therefore  did  not 
constitute  a  part  of  the  record.  On  this 
objection,  on  Inquiry  of  the  Judge  as  to 
whether  these  matters  embraced  by  said 
issues  had  been  dlecuased  before  MacBae, 
J.,  and  ruled  upon  by  him,  the  defendant 
admitted  they  bad  been;  and  therenpon 
Botein.  J.,  rejected  the  said  Issnea,  and 
ordered  the  trial  to  proceed  upon  the  issue 
tendered  by  the  plaintiff,  which  was  the 
same  on  which  the  trial  was  had  befure 
MacRab,  J.  To  this  refusal  of  defendant's 
Issues  by  thejadge  the  defendant  excepted. 
In  the  statement  of  plalntlfTs  case,  plain- 
tiff announced  to  the  court  that  plalnUft 
claimed  to  recover  In  this  action  In  con- 
formity with  the  decision  of  the  aopreme 
court  in  the  case,  supra,  only  for  her  serv- 
ices to  Intestate  of  defendant,  under  con- 
tract with  her,  from  February,  1885,  to 
August,  1886.  at  which  last  date  she  had 
Intermarried  with  the  defendant,  H.  S. 
Cox.  In  support  of  the  issue  on  plaintiff's 
part,  she  Introduced  testimony  tending  to 
show  that  she  lived  with  the  defendant's 
Intestate,  her  aunt,  from  February,  1885, 
to  August,  188ft,  at  which  last  date  she 
married  H.  S.  Cnx,  under  a  contract  with 
said  Intestate  to  pay  her  for  her  services, 
such  as  cooking,  washing,  etc.,  and  also 
tending  to  show  that  her  services  were 
reasonably  worth  one  dfillar  per  week,  and 

Digitized  by  Google 


K.  C.) 


BEYILLE  «.  COX. 


801 


that  during  all  the  time  the  Intestate  of 

deffjnilant  was  a  feme  sole.  To  support 
the  contention  of  defendant  under  the  la- 
Hue  submitted,  there  was  testimony  tend- 
In};  t^  show  that  plalntin  was  Itvlntc  with 
theintestate  of  the  defendant  as  a  member 
of  ber  family,  without  any  contract  for  or 
expectatiuD  ol  pay;  and  defendant  pro- 
posed to  ank  of  the  plaintiff  whether  ebe 
was  or  wasnot,  at  the  date  of  ber  alleged 
contract  anddurlup;  her  services  to  defend- 
ant's intestate.:  tbe  wife  of  a  man  byname 
of  Smith,  which  was  objected  to  as  not 
pertinent  tu  und  embraced  In  Che  issue  snb- 
ntitted  to  the  Jury,  which  was  ruled  as  Ir- 
relevant by  the  court,  and  excluded  by  the 
court.  Defendant  excepted.  The  defend- 
ant moved  to  dismiss  the  action  for  want 
otjurlttdiction  injustice's  court,  which  the 
court  refused  to  do.  The  court  Instruct- 
ed the  Jury  that,  it  the  testimony  satlHfled 
them  that  plaiutitf  rendered  theservlces  as 
aitesed  under  acontruct  tu  be  paid  fur  the 
same,  she  was  entitled  to  recover  such 
amuuntaa from  the teatlmonythey abuuld 
find  anch  services  were  reasonably  worth 
from  February,  1885,  to  August,  jS86,  the 
date  of  inteatate'a  marriage  with  the  de- 
fendant, Cox.aad  tbatshecould  not  recover 
for  services  rendered  since  said  marriage. 
There  w^qs  verdict  for  plaintiff  for  serv- 
ices up  to  August,  ISKG,  Piaintift  moved 
for  Judgment,  and  defendant  moved  for 
new  trioJ,  forerrore,  to- wit,  the  refusal  of 
the  court  to  submit  the  issues  tendered  by 
defendant,  and  exclusion  of  testimony  as 
excepted  to,  and  so  much  of  the  charge  to 
the  Jury  as  instructed  them  that  plaintiff 
could  recover.  The  court  declined  to  give 
a  new  trial,  and  signed  Judgmentfor  plain- 
tiff. Defendant  appealed.  Affirmed. 

J.  7.  Motvbfua,  for  appellant.  J,  E. 
Boyd  and  DUlard  &  Klufg,  for  appellee. 

Clark,  J.  When  this  case  went  backfor 
a  new  trial,  it  was  competent  to  admit 
additional  evidence,  or  further  pleadiuKs 
and  issues.  Aahby  v.  Page,  108  N.  C.  6. 13 
8.  £.  Kep.  90.  A  new  trial  is  on  the  whole 
merits,  (unless  It  Is  restricted  to  certain 
Isaaes.}  and  the  conrt  below  can  proceed 
BR  if  no  former  trial  had  taken  place.  Mc- 
Millan r.  Baker,  92  N.  O.  IIU;  Jones  t. 
Swepson,  94  N.  C.  700.  Whether,  however, 
the  court  would  permit  the  additional 
pleas  asked  by  defendant,  was  Initsdia- 
L-'etloii.  and  not  reviewable,  (Hlntun  r. 
Denns,  75  N.  C.  18;  Johnson  v.  Rowland, 
M)  N.  C.  Z,)  unletw  the  court  put  the  refusal 
upon  a  want  of  power,  which  was  not 
done.  The  Inquiry  by  the  court  as  to  the 
action  of  the  preceding  Jud^ce  seems  to 
have  been  to  aid  himself  lu  the  exercise  ot 
Ills  discretion  At  least,  we  are  not  to 
presume  error  when  It  is  not  affirmatively 
stated  that  the  refusal  was  on  the  ground 
of  a  want  of  power.  BesideH.  the  addi* 
tional  issues  asked  and  refused  did  not 
arise  upon  the  pleadings  or  the  mugis- 
trnte's  return,  we  know  of  no  practice 
which  would  requirethejudge  torecognlae 
the  additional  returns  voluntarily  sent  up 
dnce  the  former  trial  by  the  Justice  of  the 
Ta8sJciio.S3— £1 


peace.  Why  the  Justice  did  not  amend 
his  return  earlier,  or  wh.v  a  record&ri  was 
not  Issued  to  have  the  additional  matter 
sent  up,  does  not  appear.  Doubtless  the 
Judge,  if  the  pai'tles  cousentcd,  or  without 
their  consent,  might  permit  the  supple- 
mentary returns  to  be  died,  but  he  did  not 
do  so.  If  a  recordurl  had  been  applied 
for,  the  adverse  party  would  have  bad 
notice,  and  been  put  on  inquiry,  of  which 
benefit  he  was  deprived  by  the  volun- 
teered action  of  the  Justice.  It  Is  clear 
that,  under  both  the  old  practice  and  the 
new,  advantage  cannot  be  taken  of  the 
coverture  ot  the  plaintiff  under  the  plea  of 
the  general  Issue,  That  plea  controverts 
the  allegations  of  the  plalntttf.  It  does 
not  admit  ot  proof  ot  matter  in  avoid- 
ance, such  as  the  coverture  of  plaintiff. 
Gould,  PI.  531.  A  married  woman  may 
sue  alone  on  a  contract  to  pay  her  for  her 
services  rendered,  subject  to  the  non-Join- 
der of  the  husband  being  pleaded  in  abate- 
ment. Morgao  T.  Cubitt,3£xi'h.611;  Ben- 
dix  T.  Wakeman.  12  Mrna.  &  W.  97;  Dal- 
ton  T.  Railroad  Co.,  23  h.  B.  (N.  S.)177. 
If  a  married  woman  sues  alone,  and  the 
dlsnblllty  does  not  appear  upon  the  face 
of  the  complaint,  the  defendant  can  only 
avail  himself  of  the  coverture  by  specially 
pleading  It.  The  objection  Is  waived  by 
a  general  denial.  DUlaye  v.  Parks,  81 
Barb.  132.  The  plea  of  the  general  Issue  is 
a  waiver  of  all  objections  to  the  person  of 
thi  plaintiff,  and  admits  his  capacity  to 
sue.  Brown  t.  Illtua,  27  Conn.  84;  Bank 
V.  Curtis,  14  Conn.  487.  In  our  own  state 
It  is  held  that.  If  the  subject-matter  la 
within  the  jurlaillctlon,  "any  peculiar  cir- 
cumstance excluding  the  plaintiff  or  ex- 
empting the  defendant  must  be  brought 
forward  by  a  plea  to  the  Jurisdiction. 
Otherwise  thtire  Is  an  Implied  waiver  of 
theobjectloa,  and  the  court  goes  on  In  the 
eierciHe  of  Its  ordinary  jurisdiction." 
Black  well  v.  Dihbreli,  li)3  N.  C.  270,  9  S.  E. 
Rep.  192,  citing  Peakson,  J.,  in  Branch 
V.  Houston,  Busb.  85.  The  court,  there- 
fore, properly  excluded  evidence  which 
would  only  have  been  competent  to  sup- 
port a  plea  In  abatement,  not  pleaded.  It 
the  contract  had  been  a  coutluuing  one, 
the  plaintiff  could  have  recovered  b^ora 
the  Justice  ot  the  peace  for  the  entire  serv- 
ices, (not  exceedins  $200.)  as  was  pointed 
out  In  this  case,  (107  N.  C.  175, 12  8.  E.  Rep. 
52.)  as  well  for  those  rendered  after  mar- 
riage of  defendant's  intestate  as  before. 
But  if,  in  her  complaint  before  the  Justice, 
the  plaintiff  Joined  In  the  account  charges 
for  services  rendered  after  the  marriage  of 
sucb  intestate  as  well  as  those  before,  and 
on  appeal  only  recovered  for  those  ren- 
dered before  the  marriage,  we  do  not  see 
how  the  defendant  can  complain.  De- 
loatch  v.  Coman,  90  N.  C.  ISti;  Ashe  v. 
Gray,  88  N.C.  190.  In  any  aspect  of  the 
case  the  coverture  of  the  defendant's  intes- 
tate could  not  defeat  the  recovery  before 
a  justice  for  at  leaut  the  servitjes  rendered 
before  her  marriage.  Code,§lS23;  Hodgee 
T.  Hill,  105  N.  C.  130.  10  S.  E.  Rep.  918: 
Neville  V.  Pope,  95  M.  U  S4S.  So  atror. 
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Ltles  r.  Commonwealth. 

(Supreme  Court  of  Appeals  of  Virfflnta.  Kot. 

12,  1891.) 

Cbhiikal  IiAW — Grand  Juries  —  Ixdictms^it  tor 

MDBDBR— COHPKTENCT  OF  JuRORS— VSNIRB  FA- 
CIAS— EviDisycB — Ckbdibilitt  of  Witmbbs. 

1.  Under  Acts  Va.  1889-M,  p.  91,  providing 
that  Bt  least  seveo  of  a  regular  graod  jury  must 
concur  In  flndlngf  an  inoiotmeut  in  any  case, 
while  in  the  case  of  a  special  grand  Jury  only 
Ave  of  its  members  need  concur,  there  is  no 
ground  for  holding  that  an  indictment  for  a  capi- 
tal felony  can  be  found  only  by  a  regular  grand 
jury. 

2.  Objection  to  the  oompetency  of  a  Juror  Is 
properly  overraled  where  he  states  that  he  is  im- 
partial, and  can  give  the  prisoner  a  fair  trial, 
and  tbat  be  has  no  opinion  about  the  case,  though 
he  had  previously  stated  that  at  the  time  of  its 
commission  he  beard  some  talk  about  it,  and 
might  then  have  had  some  opinion  about  it,  but 
did  not  remember  whether  he  had  or  not. 

8.  The  irregularity  in  a  venire  faclaa  or- 
dered in  vacation,  that  it  commands  the  sum- 
moning of  40  persons  for  the  triul  of  two  persons 
and  others  chained  with  felony,  but  not  jointly 
indicted  with  the  two,  not  being  prejudicial,  can- 
'  not,  by  the  provisions  of  Acts  Va.  18H7-88,  p.  18, 
for  the  first  time  be  objected  to  after  verdict. 

4.  The  credibility  oT  a  witness,  on  whose 
testimony  a  conviction  for  murder  rests,  and  who 
admitted  having  made  different  statements,  is  a 
mutter  for  thH  doiermination  of  the  jury. 

6.  Where,  onerrortoaoonviotioo  for  murder, 
the  evidenco  (not  the  facts)  is  certified,  the  evi- 
dence for  the  Btate  must  be  considered  as  admit- 
ted, and  that  for  defendant  waived.  In  determin- 
ing whether  it  sustains  the  oonTiotlon. 

Error  to  corporation  court  of  Danville. 

James  Lj'Ies  waa  convicted  ol  murder, 
and  brinKfl  error.  Afllrmed. 

John  D.  BI»nkweII  and  J.  T.  Smith,  lor 
t  plaintiff  In  error.  R.  Taylor  Scott,  Atty. 
Gen.,  lor  the  Common  wealth. 

I^BWis,  P.  The  priBuner,  James  Lylen, 
and  Margaret  Liatihley,  were  Jointly  Indict- 
ed tn  the  rurporatlon  court  of  Danville  for 
the  murder  uf  George  Lauhley.  He  was 
tried  Bt^parately,  found  guilty,  and  sen- 
tenced to  be  hanged. 

The  first  error  asalgned  Is  the  refusal  of 
the  lower  court  to  quash  the  Indictment, 
on  the  ground  that  It  was  found  by  a  spe- 
cial grand  jury  composed  of  seven  Jurors 
only.  It  Is  contended  that  an  Indictment 
for  a  capital  felony  can  he  lawfully  found 
only  by  a  regular  grand  jury,  which  con- 
sists of  not  IcHs  than  nine  nor  more  than 
twelve  permins;  but  no  such  distinvtiun 
between  the  powers  of  a  regnlnr  and  apo- 
dal grand  Jury  Is  made  by  the  statute, 
and  for  the  conrts  to  do  so  would  be  to 
aaenme  legislative  authority.  All  that  the 
statute  provides  on  the  subject  Is  that  at 
least  seven  of  a  regular  grand  Jury  must 
concur  In  finding  an  Indictment  In  any 
case,  whereas  an  indictment  maybe  found 
by  a  special  grand  jury  upon  the  concur- 
ring votes  of  five  of  Its  members.  Acts 
1889-90.  p.  91. 

The  next  question  relates  to  the  compa- 
tency  of  the  jnror  McGulre.  Upon  this 
point  the  bill  of  exceptions  states  that 
upon  his  voir  dire  thn  juror  said  he  had 
heard  some  talk  about  the  case  at  the 
time  the  alleged  uffenHe  was  committed, 
and  that  he  might  have  had  some  opinion 
about  it  at  that  time,  but  did  not  recol- 
lect whether  he  had  nor  not.   Ha  stated 


further,  however,  tbat  be  had  no  opinion 
on  the  subject  then ;  tbat  be  stood  impar- 
tial, and  could  i^ve  tbe  prisoner  a  fair 

trial.  Under  these  circumstances,  an  ob- 
jection to  bis  competency  was  overruled 
by  the  trial  court,  and,  as  we  think,  cor- 
rectly. Clore's  Case,  R  Grat.  606;  Smith's 
Case,  7  Grat.  593;  Wormeley's  Caee.  10 
Grat.  668. 

Objection  was  also  made  to  tbe  venfra 
facias  ordered  In  vacation,  on  Uie  ground 
that  It  commanded  the  officer  to  anrnmon 

40  persona,  whose  names  were  upon  a  list 
furnished  by  the  judge,  for  the  trial  of  the 
prisoner  and  Margaret  Lashley  and  oth- 
ers, charged  with  felony,  but  not  jointly 
Indicted  with  the  prisoner  and  Margaret 
Laahley;  bat,  as  the  objection  waa  not 
made  nntll  after  verdict,  and  aa  tbelr- 
regularlty  was  not  to  the  prejudice  of  the 
prisoner,  the  objection  came  too  late. 
Acts  1S87-8S.  p.  18;  Vawter*8Case,(Va.)  12 
y.  E.  Rep.  339. 

There  was  also  a  motion  for  a  new  trial 
on  the  ground  that  the  verdict  was  con- 
trary to  the  law  and  tbe  evidence,  which 
motion  waa  overruled:  and  tbla  ruling  is 
the  subject  of  the  next  and  laat  assign- 
ment  of  error.  Tl^e  principal  witness  for 
the  commonweaUb  was  Mary  Darkins, 
who,  as  an  eye-witness  of  the  occurrence, 
gave  the  details  of  tbe  shooting  by  which 
the  deceased  was  killed.  She  testified  that 
on  the  night  of  tbe  bomlcide  Margaret 
Xashley,  the  wife  of  the  deceaeed.  and  the 
prisoner,  b>  clandestine  appointment, 
attended  a  dance  In  the  neighborhood, 
leaving  the  deceased  at  home,  and  that 
they  did  not  return  until  about  2  or  3 
o'clock  in  the  morning.  It  was  also  prov- 
en by  the  same  witness  and  other  witness- 
es tor  the  commonwealth  that  the  pris- 
oner and  tbe  deceased,  for  some  time 
prior  to  thn  homicide,  had  been  on  bad 
terms,  growing  out  of  tbe  Intimacy,  It 
would  seem,  that  existed  between  tbe  wife 
of  the  deceased  and  the  prisoner.  It  ap- 
pears tbtit  they  quarreled,  and  that  tbe 
priMoner  on  several  occasions  threatened 
to  kill  the  deceased.  The  latter  was  much 
of  tbe  time  absent  from  home,  working 
on  a  railroad,  and  during  his  absence  the 
prisoner  often  visited  his  bouse  at  night, 
although  he  had  been  forbidden  to  do 
BO.  While  returning  from  the  dance  the 
prisoner  was  heard  to  say  that  he  bad 
Just  one  bullet  left  In  his  pistol,  and  tbat 
he  intended  to  put  that  into  the  dvceased 
before  morning.  The  witness  Mary  Dar- 
klns  also  testified  that  when  the  prisoner 
and  the  wife  of  the  deceased  returned 
from  the  dunce  they  stopped  at  the  gate 
in  front  of  the  house  of  the  deceased,  and 
stood  there  talking  for  some  time;  that 
when  Margaret  went  Into  the  bouse  tbe 
deceased,  who  was  sitting  on  the  bedside, 
said  to  her:  "When  did  I  ever  treat  yon 
tblBwny?"  To  which  she  replied:  "Don't 
let  us  have  a  quarrel. "  At  the  same  time 
she  asked  him  to  go  out  of  doors,  and, 
taking  him  by  the  hand,  led  him  out  of 
the  back  door.  As  they  got  to  the  comer 
of  the  house,  tbe  prisoner,  who  In  the 
meantime  had  gone  around  tbe  boose  and 
Into  the  garden,  raised  bis  pistol  and  fired, 
inflicting  upon  the  deceased  a  wonad 
which  caused  bis  death  a  few  minutea  aft- 
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erwards.  The  wltnesB  said  Hhe  wltneeaed 
the  Bbootint;  from  a  window,  where  Bbe 
waa  standing  a  t  the  time.  On  crosH-exam^ 
Inatlon,  however,  she  admitted  that  Im- 
mediately after  the  shooting  efae  stated  to 
a  Mrs.  Bi^wn,  who  lived  near  by,  that 
the  deceBHed  had  "nccldentally  shot  him- 
self while  fooling  with  a  plBtol, "  and  that 
sho  afterwards  made  a  Rimilar  statement 
as  a  witness  before  the  coroner's  Jury; 
bat  she  explnfned,  In  her  re-examination, 
that  she  said  to  Mrs.  Brown  what  she  did 
beeaase  Margaret  Lasbley  told  her  to  do 
so,  and  that  she  was  Influenced  to  repeat 
thestatement  at  the  Inquest  by  the  threats 
of  the  prisoner  and  Margaret  to  Iclll  her 
if  she  did  not  stick  to  her  statement  made 
to  Mrs.  Brnwn.  It  Is  not  disputed  that 
her  evidence  establishes  a  clear  case  for 
the  commonwealth,  If  she  was  a  credible 
witness;  but  the  question  of  her  credi- 
bility waa  a  matter  peeollarly  tor  the 
Jury,  and  upon  this  point  they  have  found 
tor  the  commonwealth.  Moreover,  the 
evidence  (not  the  facta)  being  certified,  the 
case  stands  Id  this  court  as  on  n  demur- 
rer to  evidence.— that  is  to  say,  the  pris- 
oner must  be  considered  as  admitting  the 
truth  of  the  commonwealth's  evidence, 
and  aa  waiving  all  hie  own  evidence  which 
ronflicta  therewith;  and,  viewing  the 
case  In  the  light  of  this  familiar  rule,  the 
Jadgment  approving  the  verdict  must  be 
afiSrmed. 


Labhi^bt  v.  Cuuuonwbaltb. 
(Supreme  Court  of^j^Ua  cf  VlirglmUk  Nov. 

MDRDER— EVIDBNOB. 

One  witness  testified  that  on  the  retnm  ot 
defendant,  the  wtfe  of  deceased,  with  one  L., 
from  a  dance,  where  they  had  olandesUoely  ffone, 
defendant  induced  her  husband  to  go  to  the  door, 
n-here  L.  shot  him.  Another  witness  testlfled 
that  defendant  told  her  tbat  she  got  L.  to  kill  her 
husband.  There  was  evidence  tbat  L.  had  threat- 
ened to  kill  deceased,  with  whom  he  had  been  on 
bod  terms,  growing  out  of  the  inttmaoy  of  L.  anrt 
defendant.  Held,  thut  the  evidence  warranted 
a  conviction. 

Error  to  corporation  court  ot  Danville. 

Margaret Lashley  was  convicted  of  mur- 
der, and  brings  error.  AtUrmed. 

Jolin  D.  Black  well  and  J.  T.  Smith,  for 
plaintiff  in  error.  R.  Taylor  Scott,  Atty. 
Gea.»  for  the  Commonwealth. 

Lewis,  P.  The  only  question  In  this 
ease  not  disposed  of  by  what  was  said  In 
the  Lylee  Case,  18  S.  E.  Kep.  802,  (Jnat  de- 
dded,)  Is  as  to  the  overruling  by  the  lower 
court  ot  the  motion  for  a  new  trial.  The 
evidence  la  aubatantlally  the  same  as  tbat 
In  tbe  Lyles  Caae,  with  this  Important  ad- 
dition: That  the  witness  Mollie  Wright 
testified  that,  aa  she  was  returning  from 
the  dance,  about  3  o'clock  In  tlie  morning. 
BOOD  after  the  prisoner  and  Lyles  had  lelt, 
abe  met  the  prisoner  on  the  street,  who 
aald  she  was  going  for  a  doctor;  that 
George  Lashley  (the  deceased)  had  shot 
himself;  that  she  (tbe  witness)  accompa- 
nied the  prisoner  to  the  house  of  the  de- 
feased, where  his  dead  body  lay  on  the 
floor;  and  that  Boon  after  arriving  there 
the  prisoner  asked  her  to  go  with  her  for 
a  polleeman.  To  thla  the  witness  assent- 


ed, and,  as  they  were  on  their  way,  she 
says  they  met  Lyles,  who  Inqulre<l:  "Is 

the  d  d  son  ot  a  b        dead?"  To 

which  the  prisoner  replied:  "Yea,  and 
gone  to  hell. "  Continuing  un  their  way 
the  prisoner  remarked  tbat  Lyles  had 
killed  her  husband,  and  that  she  hud  got- 
ten him  to  do  It;  that  Bhe  loved  him  bet- 
ter than  her  husband,  who  had  been  "as 
mean  as  hell"  to  her.  The  Jury  returned  a 
verdict  of  guilty,  upon  which  theprlsouer 
was  sentenced  to  be  hanged.  We  think 
the  evidence  warranted  the  verdict.  At 
all  eventa,  there  la  nothing  in  the  record 
to  Jnatlty  this  court  in  setting  it  aidde  and 
awarding  a  new  trial. 


Conway  v.  Grant. 
{Supreme  Court  of  Oeorffta.  Nov.  10;  188L) 
A2II1LU.8— VioiouB  Dooa. 
One  who,  in  a  oitj,  enters  the  baok-yard 
of  another  through  an  open  gate  on  lawful  busi- 
ness, and  Is  bitten  by  ferocioos  dogs  running 
loose  In  the  yard,  of  which  he  has  no  notice, 
has  a  right  of  action  against  the  owner  If  the 
latter  knew  that  the  dogs  waze  aocustomed  to 
bite,  and  nevertheless  permitted  them  to  run 
loose  in  such  yard,  with  the  gate  of  th€>  same 
standing  open. 
i^Uabm  by  the  Court.) 

Error  from  city  court  of  Atlanta;  How- 
ard Va.n  Epps,  Judge. 

Action  by  Edward  S.  Conway  against 
Martha  Grant.  Judgment  for  defendant. 
Plaintiff  brings  error.  Keversed. 

Joho  A.  WlBifjy,  for  .plalntitt  in  error. 
John  T,  OlenD,  tor  defendant  In  error. 

Blecklct,  C.  J.  The  ferocious  charac- 
ter of  the  dogs  and  the  knowledge  uf  the 
owner  are  sufficiently  alleged.  The  uuly 
matter  of  controversy  1b  touching  the 
fault  of  the  plalntltf  In  exposing  himself  to 
attack  by  entering  the  premises  ot  tbe  de- 
fendant where  the  dogs  were  kept.  There 
waa  an  open  gate  in  rear  ot  the  premises, 
and  the  plaintiff,  accordluK  to  his  declara- 
tion, was  on  lawful  business.  Being  In 
seorch  of  employment  aa  a  carpenter,  and 
seeing  indications  that  such  work  waa 
probably  carried  on  in  a  certain  house,  he 
entered  tbe  premises  tor  the  purpose  of 
maklns  engagement  or  to  work,  having 
no  notice  or  knowledge  of  tbe  doga.  In 
this  way  he  became  exposed  and  was  bit- 
ten. We  think  a  cause  of  action  is  aub- 
Btantially  set  forth.  Code,  §  2064,  declares: 
"A  person  who  owns  or  keeps  a  vicious  or 
dangerous  animal  of  any  kind,  and,bythe 
careless  management  ot  tbe  same,  or  by 
allowing  the  same  to  go  at  liberty,  an- 
other, without  fault  on  his  part, Is  injured 
thereby,  such  owner  or  keeper  shall  be  lia- 
ble In  damages  for  such  Injury."  Thefault 
here  i*ererred  to  Is  not  that  ot  being  a  tres- 
passer, but  that  of  being  In  some  way  tn- 
atramental  In  provoking  or  bringing  on 
the  attack  complained  of.  "Jt  must,  at 
thesame  time,  be  understood  tbat  the  right 
ot  redresp  of  the  injured  person  will  be  de- 
feated if  the  Injury  was  caused  by  his  own 
fault.  A  person  who  irritates  an  animal, 
and  1h  bitten  or  kicked  In  turn,  is  deemed 
In  law  to  have  consented  to  the  damage 
sustained,  and  cannot  recover.  But  If  the 
laalt  of  the  Injured  party  bad  no  necessary 
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or  natural  and  usual  conneetloQ  with  the 
lojury,  operating  to  produce  the  Injury  aa 
cause  produces  e0ect,  the  owner  of  the  an- 
imal will  be  liable.  For  example,  the  de- 
fendant keeps  upon  his  premises  a  fero> 
cinus  dog,  aod  the  plaintiff,  hnvlng  no  no- 
tice that  such  doK  Is  there,  trespasses  In 
the  day-time  upon  the  premises,  and  the 
Aojf  rasbefl  upuD  falm  and  bites  him.  The 
defendan  t  la  liable,  since  It  Is  not  the  neces- 
sary ur  natural  and  usual  consequeuce  of 
a  person's  tr&jpaselag  upona  man's  prem- 
ises by  day  that  he  should  be  attacked  by 
a  savage  dog."  Blgelow,  Tort^,  pp.  248, 
250.   Though  the  gate  was  opeo,  and  the 

glaintlff  was  on  lawful  business,  It  may 
e  that  he  had  no  strict  legal  right  to  en- 
ter the  premises  from  the  roar.  But  this 
would  be  no  Justification  tor  leaving  dan- 
gerous dogs  loose  on  the  premlHes  to  bite 
Elm  or  others  that  might  so  Intrude.  Such 
dangerous  means  ol  defense  against  mere 
trespassers  tbe  law  wlJl  not  countenance. 
As  general  authorities  on  the  subject,  see 
Brock  v.Copeland.  1  Esp.  203:  Sarch  v. 
Blackburn.  4  Car.  &  P.  297;  Curtis  v.  Mills, 
5  Car.  &  P.  489 ;  lAJomls  v.  Terry,  17  Wend. 
496;  Pierret  v.  Mo  Her,  3  E.  D.  Smith,  674; 
Kelly  V.  Tllton.  M2  N.  Y.  263;  Sherfey  v. 
Bartley,  4  Sneed,58;  Woolf  v.  Chalker,  31 
Conn.  121;  T^avei-one  t.  Mnnglante,  41  Cal. 
138;  notes  to  Knowles  t.  Mulder.  (Mich.) 
41  N  W.  Kep.  896;  Cooley,  Torts,  *345; 
Blsh.  Non-Cont.  Law.  1235  et  seq.  ;1  Thomp. 
Neg.  p.  2-.;0.  §  34;  Mullerv.  McKesson,  73 
N.Y.195;  Rider  V.White,  65  N.Y.  54.  Itwlll 
be  observed  that  the  most  that  could  pos- 
sibly he  said  against  tbe  plaintiff  Is  that  be 
trespassed  by  going  upon  the  premises. 
This  tn  a  milder  fault  than  going  there  to 
commit  a  trespass.  If  his  purpose  had 
been  to  commit  a  crime,  tbe  dogs  would 
hare  been  properly  employed  in  resisting 
him.  But  ne  seems  to  have  had  a  virtu- 
ous and  worthy  object,  although  his  mode 
ol  executing  it  wns  doubtless  injudicious. 
It  was  not  lawlul  to  bite  him  by  the  In- 
strumentality of  dogs  or  other  dangerous 
animals.  The  courterred  In  dismissing  tbe 
action.  Judgment  reversed. 


La  Mottb  v.  Harper  et  al 
{Supreme  Court  of  Oeargku   Kov.  3, 189L) 
Oabnishhbkt— Res  Adjudioata. 

Where  wages  are  garnished,  and  the  gar- 
clshee,  in  discbarge  of  a  judgment  a^tnst  him 
rendered  by  a  Justice's  court,  pays  the  money  to 
tbe  constable,  and  afterwards  the  laborer  olalms 
the  fund  as  exempt,  and  such  claim  la  adjudi- 
cated against  bim  in  the  Justice's  court,  he  can- 
not maintain  a  rule  against  the  coDStable  in  the 
auporlor  court  for  the  money,  founded  on  his  ex- 
emption right  The  matter  Is  res  adjudtcata  by 
the  result  of  tbe  claim  In  the  Justice's  court. 
(Syllabus  hy  the  Court.) 

Error  from  superior  court,  Fulton  coun- 
ty; Marshall  J.  Clarke,  Judge. 

L.  F.  La  Motte  obtained  a  rule  nlei 
agalust  J.  W.  Harper,  a  constable,  and 
from  an  order  discharging  the  same  be 
brings  error.  Affirmed. 

The  following  is  the  official  report: 

L(i  Mutte  obtained  a  rule  nisi  agalnsb 
Harper,  constable,  and  one  LItcheustadt 
was  made  a  party  defendant.  Harper  an- 
swered, but  Litchenstadt  dldnot.  it  was 


agreed  by  coanael  tbat  an  tbe  allega  dona 

In  the  petition  at  vurlauce  with  the  an- 
swer should  be  withdrawn,  and  that  the 
case  should  be  decided  by  the  presiding 
judge.  He  ordered  that  the  rule  be  dis- 
charged, and  to  this  La  Motte  excepted. 
Tbe  petition  was  to  the  following  effect, 
in  substance:  Petitioner  la  an  employe 
and  laborer  (or  tbe  R.  L.  Polk  &  Co. 
PuhlUihlnR  House,  and  as  aoch  labored 
for  biH  living  and  tbe  living  of  hia  family, 
working  fur  wages  which  were  and  bare 
been  payable  monthly  at  the  end  of  each 
month,  and  hie  earnings  In  thia  way  are 
necessary  to  the  support  of  himself  and 
family.  Polk  &  Co.  are  represented  In 
Georgia  by  one  Saundera  as  manager,  and 
petitioner  is  employed  andsr  Sanadera. 
Litchenstadt  aued  out  aummona  of  gaN 
nisbroent  against  Polk  &  Co.,  and  liann- 
dera,  aa  manager,  on  a  suit  agalnat  peti- 
tioner, and  a  judgment  was  rendered  in  a 
magistrate'scourt  against  the  garnishees, 
tbe  summons  not  having  been  answered 
by  them.  Petitioner  has  been  informed 
by  Saundera  tliat  no  summons  of  garuisb* 
ment  was  ever  served  upon  him  fur  Pcdk 
&  Co.,  nor  as  their  manager^  and  tbat 
Saunders  did  not  know  of  any  such  pro- 
ceedluga  until  the  conatablecame  with  the 
ff.  fa.  issued  upon  the  garnishment  Judg- 
ment. Upon  such  a  demand  for  the 
amount  ol  the  Judgment  and  a.  fa. 
against  tbe  garnishee,  Saunders  paid 
them  off  to  tbe  constable.  Harper,  taking 
his  receipt  therefor;  the  amount  paid 
being  f36.20.  The  money  which  was  tbna 
paid  out  was  the  wagee  of  petitioner, 
and  the  same  amobnt  has  been  charged  to 
hira  and  deducted  out  of  his  wages  due 
him  from  Folk  &  Co.  through  Saunders, 
and  he  baa  been  compelled  to  do  without 
this  sum  as  portion  of  hia  wages,  doe 
each  week,  as  before  related.  Neither 
Polk  ft  Co.,  nor  Saunders,  as  manager  or 
personally,  owed  petitioner  any  other 
debt  or  liability  than  for  his  wages,  and 
an  answer  to  the  garnishment  could  not 
have  made  any  other  debt,  nor  developed 
any  other  fact.  These  wages  were  not 
then,  and  are  not  now,  subject  to  proceaa 
of  garniabment.and  petitioner  baa  a  rigbt 
to  them,  whether  in  tbe  name  ot  bla  em* 
ploy er  or  any  other  person,  and  Harper 
baa  no  right  to  receive  or  withhold  tbe 
money.  In  addition  tu  the  ¥^12.30  paid  tbe 
constable  by  check  of  Saunders,  f3.90  was 
afterwards  paid  out  of  money  which  pe- 
titioner had  collected  forSaundera.  When 
the  check  was  given  the  constable,  peti- 
tioner notified  him  that  it  was  hia  wages, 
and  then  made  demand  on  Harper  lor  the 
money,  and  Harper  then  and  hasever  ainee 
refused  to  pay  It  over.  etc.  Thia  petition 
was  supported  by  evidence  as  to  tbe  pay- 
ment of  the  money,  and  Its  being  on  ac- 
count of  wages  due  La  Motte,  which  was 
charg«*d  to  La  Motte  In  settlement  with 
him  by  Saundera.  Tbe  answer  of  Harper 
was  to  the  following  effect:  Tbe  aum- 
mona of  garnishment  was  by  reapondent 
In  person  duly  served  upon  Saundera  per- 
sonally. The  money  paid  respondent  was 
paid  for  Polk  &  Co.  as  settlement  In  full  of 
the  ff.  ia.  against  them,  and,  in  accord- 
ance with  the  payment,  the  Judgment 
against  them  was  marked  "Satlsfled,* 
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andclalmaut  cannot  go  behind  tbe  Judg- 
ment. La  Motte,  Immediately  after  the 
payment  waa  made,  filed  In  the  magis- 
trate's office  a  claim  fur  the  money  In  dis- 
pute, upon  which  claim  an  iasaewas  made 
which  WHS  heard  by  the  maeistrata.  and 
dnclded  in  favur  of  the  plaintiff  In  S.  fa,. 
From  this  Judgment  claimant  appealed 
to  a  Jory  in  the  magistrate's  court,  and  a 
verdict  was  rendered  by  the  Jury  flnding 
the  tand  subject  to  the  Judgment,  whkb 
verdict  and  Judgment  still  stand. 

iZ.  L,  Rodgen,  for  plaintiff  In  error. 
Blaloek     Blrnej^,  for  defendant  In  error. 

Peu  CCRiAH.  Judgment  affirmed. 


City  op  Atlanta  t.  Martin  et  ax. 
(Supreme  Court  of  Georgia.   Not.  3, 1881.) 
Municipal  Corporations— Dbpsctitb  Sidbwauci 

—DAHAOBft  FOR  FlBflOSAL  iHJOBin. 

The  evidence  warranted  the  verdict,  and 
the  damageB  are  not  so  excessive  as  to  reqolra  the 

supreme  court  to  interfere. 
iSyUabua  by  the  Court.) 

Error  from  anperlor  court,  Fulton  coun- 
ty; Marshai.i.  J.  Clarke,  Jodge. 
Action  b;  J.  B.  Martin  and  wife  against 

the  city  of  Atlanta.  Judgment  for  plaln- 
tllls.  Defendant  brings  error.  Affirmed. 
The  fnllnwinir  is  the  official  report : 
Mrs.  Martin  sued  the  city  of  Atlanta  for 
damages  fur  personal  injuries  saatalned 
by  ber,  alleged  tu  have  been  caused  by  the 
negligence  of  the  rlty  in  falling  to  keep  In 
repair  a  sidewalk  on  Luckte  street.  Her 
husband  also  sued  the  cityfur  toss  of  serr- 
Ices,  expenses  for  medicine,  medical  atten- 
tion, etc., growing  out  of  the  Injuries.  By 
consent  of  parties  the  cases  were  con- 
aoUduted.  A  verdict  was  rendered  In  fa- 
vor of  the  plaintiffs  tor  $1 ,000.  Defendant 
moved  for  a  new  trial,  which  motloD  waa 
overruled,  and  to  this  It  excepted.  The 
grounds  of  the  mutlon  were  that  the  ver- 
dict WdS  contrary  to  law,  evlGenre,  etc., 
contrary  to  the  charge  of  the  court  on  the 
subject  of  plalutlffu'  rlbht  of  recovery  bi*- 
Ing  defeated  if  Mrs.  Martin  could  have 
avoided  the  Injury  by  the  exercise  of  ordi- 
nary diligence  on  her  part ;  and  becaose  If, 
under  the  facts  of  the  case,  there  ought  to 
have  heen  any  recovery,  tne  verdict  was 
excessive,  because,  according  to  the  teRtl- 
motiy  of  plaintiffs  as  to  their  knowledge 
of  the  detective  condition  of  the  Bidewalk, 
and  according  to  their  tcHtlmony  as  to 
their  ueietect  and  delay  In  calling  a  physi- 
cian to  treat  the  Injuries,  and  the  medical 
testimony  as  to  the  effects  of  this  delay  in 
securing  proper  medical  treatment  prompt- 
ly, the  damases  should  have  been  appor- 
tioned according  to  law  and  the  charge  of 
the  court  on  that  subject,  and  when  so 
apportioned  the  amount  of  the  verdict 
complained  of  could  nut.  In  Juattce  and 
good  conscience,  have  heen  awarded  to 
plaintiffs,  under  the  facts  of  the  case.  The 
testimony  was  to  the  effect:  On  thenlght 
of  March  15, 1R88,  Mrs.  Martin  went  with 
her  husband  to  the  corner  of  Lnckle  and 
Honnicutt  streete,  where  there  was  a 
church.  Her  husband  went  Into  the 
church,  and  she  started  to  the  parsonage 
b«hiDd  It.  On  her  way  there  the  sidewalk 


gave  way,  or  crumbled  off,  and  she  fell  In- 
to a  ditch  between  the  sidewalk  and  the 
street.  She  managed  to  get  t(»  the  par 
sonage,  where  ber  foot  was  bathed,  and 
where  she  staid  until  about  11  o'clock  at 
night,  when  she  was  carried  home.  Hei 
foot  was  sore  and  swollen,  and  she  cuuld 
not  walk  nor  put  on  her  shoe.  She  then 
had  sevRral  hard  chills,  and  her  foot  waa 
pouItIc«l  by  her  sister  with  clay  and  vine- 
gar. She  BtlU  safters  with  the  Injury.  It 
was  seven  months  before  she  could  walk 
without  a  crutch.  Her  foot  is  still  swol- 
len. During  a  part  of  the  seven  months 
when  she  was  not  suffering  so  much  she 
could  sew  when  work  was  handed  her. 
Before  she  waslnjured  she,  with  the  assist- 
ance of  a  little  girl,  did  all  her  domestic 
work,  which  now  costs  from  ten  to  fifteen 
dollars  per  month,  and  was  a  dreas-maker. 
After  the  first  seven  months  she  tried  to 
move  abnnt  the  house  and  do  some  work, 
and  supposes  she  could  do  one-half  as 
much  as  before  she  was  hurt  for  a  year 
aud  a  half  after  the  Injury.  Before  she 
was  hurt  she  could  and  did  work  all  day 
and  part  of  the  night,  and  now  her  ankle 
begins  to  pain  her  about  11  o'clock,  and 
•he  has  to  stop.  She  has  suffered  greatly. 
She  Is  40  years  old.  Before  she  was  hurt 
she  made  a  dollar  a  day,  "and  other  days 
more  or  less,**  sewing  and  dress-makiu^r. 
She  can  do  half  as  much  dress-making  now 
as  before.  It  was  fonr  weeks  after  she 
was  hurt  before  she  had  a  physician. 
When  she  was  hart  she  did  not  know  her 
leg  was  broken,  but  thought  It  was  a  bad 
sprain,  and  so  her  husband  thought.  Dun 
lug  the  four  weeks  before  gctiing  a  doctor  It 
kept  getting  worse  and  worse.  It  did  look 
as  If  she  would  have  had  It  examined  ear- 
lier, but  she  had  done  a  good  deal  of  uurs- 
ing.  and  thought  herself  and  sister  could 
get  along  with  It  without  a  doctor.  She 
bad  never  minted  any  one  with  a  broken 
limb.  She  had  a  book  In  which  she  could 
read  about  sprains,  and  would  do  what 
the  hook  said.  A  small  bone  of  her  leg 
was  broken  Just  above  the  ankle.  There 
was  more  pain  than  usual  In  such  fract- 
ures, because  it  was  so  near  the  Joint,  and 
of  such  long  standing  before  given  the  at- 
tention of  a  physician.  Usually  the  bone 
would  have  united  in  four  weeks  with  one 
of  her  age,  but  it  took  a  longer  time  to 
unite  because  not  promptly  treated  by  a 
physician.  The  boup  Is  now  united,  and 
there  Is  no  evidence  of  an  unsound  bone, 
though  the  limb  is  not  perfectly  sound, 
aud  she  has  not  full  use  of  It,  which  condi- 
tion may  be  permanent.  If  the  limb  had 
been  properly  set  Immediately  after  the  In- 
jury, it  would  have  reunited  In  from  four 
to  six  weeks,  and  there  would  have  been 
much  less  pain  and  loss  of  time.  Thepby- 
siclnn's  bills  were  about  $110,  and  need 
not  have  been  so  large  If  a  physician  had 
been  sooner  secured.  A  physician  of  ordi- 
nary capacity,  If  there  had  been  prompt 
treatment,  could  have  detected  the  condi- 
tion of  the  limb  so  that  in  t)ie  course  of 
two  or  three  months  she  ought  to  have 
been  as  well  as  ever.  The  sidewalk  waa 
Ina  badcondition  atthe  tluieof  the  Injury. 
It  was  a  dirt  sidewalk,  about  two  feet  In 
width,  and  sloping  cowards  the  ditch. 
Some  complaint  had  been  made  to  the  city 
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aathoritles  before  this  Injury  occurred, 
and  In  November  before  bu me  work  bad 
been  done,  but  the  wet  weaf-ber  and  freezee 
In  the  winter  and  early  Rpring  made  the 
Bidewalk  crumble  and  wash.  Mrs.  Martin 
tefitifled,  among  otlier  things:  She  had 
been  at  the  place  befure,  but  did  not  know 
much  about  Its  condition.  Knew  It  was 
not  a  paved  street,  and  not  a  very  good 
street,  but  did  not  know  It  waa  bo  dan- 
geroQB  or  Bhe  would  not  have  gone  there. 
(She  had  been  a  member  of  the  church  for 
a  number  of  .years,  and  a  regular  attend- 
ant there,  but  when  walking  to  the  church 
It  was  the  custom  of  herself  and  husband 
to  come  up  the  other  aide  of  Luckle  street. 
She  had  not  been  a  frequent  visitor  of  the 
parsonage  since  theAuguat  beforeshe  was 
hurt.  She  was  careful  in  walking,  and 
le  always  careful.  She  did  not  know  that 
It  was  bO  narrow,  nor  that  It  was  dan- 
gerous. Knew  there  was  a  gully  there, 
but  did  not  know  the  ground  was  crom- 
bllng.  By  coming  there  to  churcb  Bbe 
knew  that  the  gully  was  by  the  side  of  the 
sidewalk,  but  did  not  know  the  sidewalk 
was  dangoruusly  narrow.  Never  noticed 
or  thought  of  it.  The  night  was  fair. 
There  was  a  lamp  on  the  "street  comer, 
but  she  did  not  remember  whether  It  was 
lighted.  She  couldsee  the  parsonage  very 
well  all  along.  The  sidewalk  has  slnra 
been  paved  with  brick,  and  there  has  been 
a  general  Improvement  of  the  neighboring 
streets.  Her  bnsband  testified,  among 
other  things :  In  walking  along  this  side- 
walk one  bwd  to  be  very  careful,  even  in 
the  day-time,  especially  in  wet  weather. 
One  could  walk  on  thia  sidewalk  if  on  the 
alert,  all  the  time  looking  out  and  watch- 
ing. The  place  where  hlBwUe  felt  was  In 
plain  view  of  the  corner  by  tbe  chorcfa  In 
day-light,  but  not  so  at  night.  He  let  his 
wife  go  by  herself  along  thi-re  that  night. 
Heoffercd  to  go  with  her,  thinking  she  was 
scared  In  the  dark,  but  had  no  idea  about 
her  falling,  but  she  told  hln>  afae  waa  not 
afraid  to  go  to  theparsonnge.  Therewas 
a  tolerably  good  sidewalk  on  the  other 
Bide  of  Che  street,  and  witness  knew  that 
It  was  better  than  the  sidewalk  where  his 
wife  was  hurt,  and  reckons  his  wife  knew 
It.  She  can  see  pretty  well.  Coming  along 
on  one  side  one  could  see  the  other  Bide. 
He  knew  all  the  time  that  tbe  sidewalk 
was  a  desperate  place;  knew  it  when  be 
let  his  wife  walk  along  there  that  night; 
and  below  where  she  got.  bort  knew  It 
was  worse  than  where  she  got  hurt,  etc. 

J.  B.  Goodwin  and  J.  A.  Aadersoo,  for 
plaintiffs  In  error.  Cox  JtReed,  for  defend- 
ant In  error. 

Frr  Cubum.  Judgment  affirmed. 


Hadobn  v.  Larned. 

(Supreme  Court  of  Georgia.  July  90, 1891.) 

EzBCDTioN— Glaiks  OF  Thibd  Fartibb— Hdbband 
AXD  Wife— Dud  or  Oirr— Ri.Tin<UTioi[  —  £b- 

TOFPBL— BvmBHCB. 

1.  Whore  all  the  pertiDest  facts  on  behalf  of 
the  clalmuDt  are  admissible  in  evidence  in  a 
fjlalm  case,  and  actually  admitted,  the  refusal  of 
the  court  to  allow  an  amendment  to  the  claim 
affidavit,  aettioff  out  these  faou  la  detail,  la  of 
DO  ooiiaeq,uence. 


2.  For  the  purpose  of  admitting  to  record 
a  deed  executed  in  another  state,  the  attestation 
of  a  commissioner  of  deeds  for  Georgrla,  in  that 
state.  Is  sufficient,  without  a  certificate  verifying 
bis  identity  and  official  character;  and  that  print- 
ed words  describlDg  him  were  erased,  and  the 
same  words  interlined  intbelrproperplaoe,  with- 
out explanation  of  the  erasure,  will  not  vitiate 
ttie  attestation. 

8.  That  tlie  official  seal  of  the  commiaaiODtf 
attached  to  or  impressed  npon  the  original  dead 
was  not  copied  or  referred  to  in  the  reo(»>d  will 
not  affect  the  sufficiency  or  validity  of  tbe  reoard* 
Ing. 

i.  A  deed  of  Rift  bom  wile  to  hnsband, 
duly  recorded,  is  aomlBBibla  la  evidence  in  ixrvr 
of  a  third  pOTson  who  has  loaned  moD»  on  the 
faith  of  it,  without  affirmative  proof  that  the 
deed  was  freely  and  volontarlly  executed,  and  not 
obtained  by  undue  influence,  persuasion,  or  frabd. 

5.  Though  a  ft,,  fa.  appear  on  its  faoa  to  carry 
interest  upon  interest  accrued  ap  to  the  time  A 
Judgment,  yet  this  may  be  the  reaolt  of  oontrao^ 
and  will  not  render  the  jl.  /a.  Inadmiasible  In 
evidrace. 

6.  Instruments  acknowledging  or  ratifying  a 
deed  previously  made  are  not  required  to  be  of 
ttie  same  formality  as  the  deed  Itself,  or  to  have 
more  than  one  witness. 

7.  Though  the  charge  of  the  ouort  waa  in  part 
not  strictly  accurate,  yet,  In  view  of  the  sabatan- 
tlal  merits  of  the  case,  tbe  Inacouracy  did  no 
harm,  and  Is  not  cause  for  a  new  trial. 

8.  Where  money  is  loaned  on  security  of  land, 
conveyed  by  deed  of  gift  from  wife  to  husband, 
which  deed  she  has  ratified  before  dellveiT  of 
the  money,  that  the  deed  or  the  ratiflcatioD  was 
obtained  by  him  uoder  tmaue  influence  or  other 
Improper  means  will  not  vitiate  the  security,  un- 
less the  lender  bad  notioeoftbe  same;  and  where 
there  is  no  proof  of  notice  to  the  lenaer*a  agent, 
it  is  not  error  to  refnae  to  oharge  that  nonoe  to 
the  agent  as  such  would  be  notice  to  the  princi- 
pal. 

9.  Ratiflcation  of  a  deed  of  gift  may  operate 
as  an  estoppel,  and  not  merely  as  an  admlasion, 
after  it  has  been  acted  upon  as  affording  aeenri- 
ty  for  numey  advanced  npon  the  faith  of  it. 

10.  As  ag^nst  one  who  has  loaned  money  npon 
the  faith  of  a  wife's  deed  of  gift  to  her  huabaiidt 
and  her  formal  raliflcation  of  the  same,  she 
knowing  when  she  ratifled  that  the  loan  bad 
been  negotiated  for,  and  that  her  ratiflcation  was 
necessary,  the  gift  is  not  subject  to  be  set  aside 
for  undue  influence  of  tbe  husband  in  procuring 
it,  of  which  the  lender  bad  no  notloe  or  informa- 
tion. 

iSj/Uabiu  by  the  Court) 

Error  from  superior  court,  Screven coon- 
ty;  James  K.  Hinks,  Judge. 

Charles  Larned  levied  on  proper^  ondor 
a  Judgment  against  oneHaaden.  Clarlasa 
Hudden,  tbe  wife  of  d^endant,  interTened 
as  claimant.  Judgment  tor  plaintiff,  and 
clnimant  brings  error.  Affirmed. 

W.Hohby  and  Dell  A  Wude,  for  plain- 
tiff In  error.  Zfarrow«E  TAomas,  for  de> 
fendant  In  error. 

Bleckley,  C.  J.  I.  In  tbe  trial  of  a  case 
In  which  property  bas  been  levied  npon  as 
that  of  tbe  defendant  In  execution,  and  a 
third  person  has  Intervened  as  claimant, 
the  claim  affidavit,  expressed  In  tbe 
usual  form,  la  generally  the  only  pleading 
necessary  to  admit  whatever  evidence  the 
claimant  may  have  to  offer  to  uphold  his 
or  ber  own  title,  or  to  disparage  that  of 
the  defendant  as  a  competing  title.  Hm 
this  privilege  was  allowed  in  Its  fnU  ex- 
tent; and  consequently,  whether  the  afll- 
davlt  was  amendable  or  not  in  the  man- 
ner proposed,  tbe  refusal  to  allow  the 
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amendineDt  worked  no  prejudice.  The 
cuoi-t  treated  all  tlie  pertinent  facts  as 
adnitBsible  under  the  affldavit  as  it  ntood, 
and  admitted  tliem  with  as  Uttie  Btiot  aB 
if  they  bad  been  set  out  in  detail  upon  the 
face  of  the  affidavit. 

2.  One  of  the  deeds  introduced  In  evi- 
dence was  executed  in  the  state  of  Massa- 
ctausetts  before  two  subscribing  witnesseti, 
one  of  whom  attested  the  execution  as  a 
comralBsloDer  of  deeds  for  Georgia  in  Mas- 
sachusetts, affixing  to  his  attestation  his 
seal  of  office.  It  is  contended  that  to  pre- 
pare the  dt>ed  fur  record,  and  to  render  tt 
admissible  lu  nvidence  as  a  recorded  deed, 
withoDt  further  proof  uf  Its  execution,  it 
was  necessary  that  the  attesting  commls- 
sioner  should  have  certified  tu  Ills  own 
Identity  and  official  character.  His  at< 
testinie  tjignature  was  followed  by  nords 
describing  blm  as  a  commissioner  uf  deeds 
'or  Georgia  in  MassacbusettE,  and,  to 
avouch  bts  idpntity  and  the  genuineness 
uf  the  transaction,  his  official  seal  was 
added.  The  statute  applicable  to  the 
question  reads  as  Follows :  "To  authorise 
the  record  of  a  deed  to  realty  or  person- 
alty it  must  be  attested.  If  executed  out  of 
this  Htate,  by  a  cumnilBsloner  of  deeds  for 
the  state  of  Georgia,  or  a  consul  or  vice- 
consul  of  theUnlted  StatCB,  (the  certitlcute 
of  these  officers,  under  their  seals,  being 
evidence  of  the  fact.)  or  by  a  judge  ul  a 
cuui-t  of  record  in  the  state  where  execut- 
ed,  with  a  certificate  of  the  clerli,  under 
the  seal  of  such  court,  of  the  genuineness 
uf  the  niRnature  of  such  judge. "  Code,  § 
2706.  The  words  in  parentliosea  would 
seem  to  contemplate  a  cerMtlcate  In  every 
instance  oh  evidence  of  some  fact.  But 
.wbut  fact?  Nut  the  fact  merely  that  the 
person  purporting  to  be  the  attesting 
officer  Is  such  officer,  but  the  whole  com- 
plex fact  of  execution  and  attestation  of 
the  deed, including  the  identity  and  official 
character  of  the  attesting  witnesH.  To 
niiike  the  certificate,  together  with  the 
seal,  evidence  of  the  whole  of  thin  complex 
fact.  It  is  not  necessary  that  the  commis- 
sioner shall  certify  in  express  terms  that 
he  Is  a  commissioner  In  addition  to  de- 
scrlMng  himself  as  such.  Whether  he  is 
truly  f)  commissioner  or  not  can,  when  it 
is  disputed,  be  made  to  appear  by  resort 
tu  tlie  minutes  of  the  executive  departs 
ment;  for  hucIi  commissioners  can  be  ap- 
pointed only  by  the  governor.  Code,  §  69. 
The  certificate  in  the  Instance  now  before 
us  was  the  usual  attestingclanse  of  a  deed. 
Its  words  being,**Signed,  sealed,  and  deliv- 
ered, in  presence  of. "  We  think  this  wnsHUf- 
flcient.  It  wascertalnly  not  a  full  and  for- 
mal certificate,  but  It  was  the  "attesting" 
certificate  usually  subscribed  by  alt  public 
officers  In  witnessing  deeds  executed  in 
this  state.  We  think  the  Code  does  not 
contemplate  as  Indispensable  a  more  for- 
mal certificate  of  attestation  by  a  commis- 
sioner of  deeds  acting  for  Georgia  In  an- 
other state  than  is  rRguislte  from  a  home 
magistrate  acting  here.  The  difference  is 
that  the  attestation  of  the  former  must 
be  verified  by  his  seal,  a  verification  not 
needed  to  authenticate  an  attestation  by 
the  latter. 

Another  point  made  upon  the  attesting 
set  ol  the  commissioner  was  that  the  de- 
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scrlptlon  ol  Ills  office  was  Interlined  be- 
tween bis  own  signature  and  that  of  the 
other  witness,  and  printed  words  the 
same  as  the  written  words  so  Interlined 
were  erased  or  stricken  out,  the  place  uf 
the  printed  words  being  immediately  after 
the  name  of  the  other  witness.  It  seems 
to  us  these  alterations  explained  them- 
selves, If  they  were  free  frum  speelal  marks 
of  suspicion,  and  no  such  marks  are  sug* 
gested.  So  far  from  violating  the  attcBta* 
tion,  the  official  seal  of  the  commiasioner 
shows  that  they  were  necessary  In  order 
to  render  the  attesting  act  complete,  and 
put  the  document  in  proper  condition  for 
use.  Had  the  printed  words  been  1^  to 
stand,  the  office  of  commissioner  would 
have  been  erroneously  attributed  to  the 
second  witness,  and  by  Interlining  them 
at  the  proper  place,  in  writing,  the  office 
was  correctly  attributed  to  the  first  wit- 
ness. 

8.  It  seems  that  in  recording  the  deed 
the  clerk  omitted  to  copy  ur  otherwise  in- 
dicate the  seal  of  the  commissioner  which 
was  affixed  to  the  certificate  of  attesta- 
tion. This  was  an  imperfection  In  the  re- 
cording,  but  not  such  as  to  vitiate  It.  The 
deed  Itself  was  recorded,  and  so  waB  the 
attestation.  It  was  only  an  adjunct  of 
the  attestation  that  was  umltted.  No 
doubt  some  note  or  indication  uf  the  seal, 
such  as  "L.  s.t"  should  have  appeared  in 
order  to  make  the  record  complete  and 
perfect,  but  tu  pronounce  the  recording 
fatally  defective  for  so  slight  a  blemish 
would  be  overtechnical.  A  ruling  so 
strict  would  be  out  of  harmony  with  the 
^neral  spirit  of  our  law  touching  the  req- 
uisite accuracy  of  clerical  work.  A  sub- 
stantial compliance  In  the  performance  of 
such  duties  is  sufficient.  Code,  §  4,  Hubd.6. 

4,  The  deed  of  gift  from  Mrs.  Hadden  to 
her  husband  had  been  used  by  the  latter 
to  obtain  a  loan  of  money  from  Larned, 
who  partea  with  his  muney  on  the  faith 
of  It.  It  was  duly  recorded,  and  was  ad- 
missible In  evidence  In  behalf  of  Larned  to 
show  title  In  Hadden,  without  affirmative 
proof  that  it  was  freely  and  Tolantarlly 
executed  by  Mrs.  Hadden,  and  not  ob- 
tained from  her  by  undue  influence,  peiv 
suasion,  or  fraud.  True  it  Is  that  the  rela- 
tion of  liusband  and  wife  is  oue  of  the  con- 
fidential relations.  Code,  $  8177;  1  Story, 
£q.  .Tur.  §  218,  2  Lawson,  Rights,  Rem.  ft 
Pr.  S  759;  Bisp.  Ei}  §  247;  1  Bigelow, 
Frauds,  p.  353;  2  Pom.  Kq.  Jur.  §  968. 
Many  authorities  treat  the  relation  alone 
as  generating  a  presumption  of  undue  In- 
fluence. See  Smyley  v.  Reese,  58  Ala.  89; 
McRae  v.  Battle,  69  N.  0.  98;  Converse  v. 
Convenie.  9  Rich.  Eq.  567,  Shipman  v. 
Fumiss,  69  Ala.  555:  Boyd  v.  De  la  Mon- 
tagnle,  7S  N.  T.  498;  Stiles  v.  Stiles,  14 
Mich.  72.  But  our  Code  says:  "Fraud 
may  not  be  presumed,  but,  being  in  Itself 
subtle,  slight  clrcumsttinces  may  be  suffi- 
cient to  carry  conviction  of  its  existence," 
Section  2761.  And  section  2866  Is  In  these 
words:  "A  gift  by  any  person  Just  arrlv. 
ing  at  majority,  or  otherwise  peculiarly 
subject  to  be  affected  by  such  Influences, 
to  his  parent,guardian,  trustee,  attorney, 
Ol-  other  person  standing  In  a  similar  rela- 
tionship of  confidence,  shall  be  scrntlnlied 
with  great  Jealousy,  and,  upon  the  slight 
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eBt  evidence  of  perHuaston  or  influence 
towards  thlH  object,  shall  he  declared 
void,  at  the  Infltance  of  the  donor  or  bis 
legal  reprectentatWe,  at  any  time  within 
Ave  years  after  the  making  of  such  gift." 
The  rule  of  decJalun  fairly  deduclble  from 
these  provisions  of  the  Code  is  that  a  gift 
from  wife  to  baaband  is,  in  this  state, 
prima  f»cie  pure;  but  that  it  Is  to  be  scru- 
tinized with  great  Jealousy,  and  will,  at 
her  Instance,  be  declared  void  upon  the 
sllghtettt  evidence  of  i>ersuaBlim  or  influ- 
ence ufled  by  him  In  Its  procurement.  Did 
the  Code  Intend  that  such  conveyances  are 
to  be  treated  as  void,  at  any  time  within 
five  years  after  tlielr  execution,  without 
some  evidence  to  Impeach  them,  why 
should  It  require  any  evidence,  even  the 
slightest,  to  Ret  them  aside?  Wbyuot  de- 
clare them  subject  to  be  set  aside  or  held 
void,  unless  supported  by  evidence  show- 
ing they  were  nut  the  offspring  of  persua- 
sion or  Influence?  It  s^eras  to  us  clear 
that  the  Code  throws  the  weight  of  the 
lego!  presumption  in  favor  of  the  gift,  and 
not  against  it;  and,  notwithstanding  the 
strong  current  of  authorities  to  the  con- 
trary, we  deem  this  treatment  of  the  pre- 
sumption as  sound  and  philosophic  on 
general  principles.  That,  In  the  present 
state  of  the  law,  a  wife  Is  legally  compe- 
tent to  make  a  gilt  to  her  husband  is  not 
questionable.  Cain  t.  Llgon,  71  Ga.  092; 
White  V.  Stocker,  86  Ga.  200.  11  S.  E.  Rep. 
WM.  When  she  exercises  this  power  by  a 
solemn  deed  of  conveyance,  would  It  not 
conflict  with  all  the  analogies  of  the  law 
to  treat  the  deed  as  piitQ&  facie  void, 
and  require  it  to  be  upheld  by  extrinsic 
evidence  before  any  fact  whatever  tending 
tu  inipeacb  it  has  been  adduced  ?  Is  It  not 
the  settled  habit  of  the  law  to  r^ard  as 
efffctlre  all  deeds  between  competent  par- 
ties and  embracing  an  appropriate  subject- 
matter?  The  presumption  which  it  raises 
in  their  favor  may,  In  some  Instances,  be 
very  slight;  but  for  the  law  to  presume 
a  certain  class  of  allowable  deeds  vicious, 
and  require  them  to  be  shown  by  extrinsic 
evidence  to  be  free  from  taint  before  recug^ 
nlsing  them  as  having  operation,  would 
be  very  anomalous.  We  think  no  such 
anomaly  Is  to  be  found  In  the  law  of  this 
state,  and  there  are  authorities  tending  to 
prove  that  it  ought  not  to  be  recognized 
elsewhere.  Scarborough  v.  Watkinsi  9  B. 
Mon.540;  Goldlng  v.  Oolding,  82  Ky.  51. 
See  Sharpe  v.McPike,  C2  Mo.  800;  Waddell 
V.  Lanier,  62  Ala.  347;  Bancroft  v.  Otis, 
(Ala.)  8  South.  Rep.  286;  ParHtt  v.  Law. 
less,  L.  R.  2  Prob.  &  Dlv.  462;  Schouler, 
HuMb.  &  Wife,  §§  218,  24S,  249.  283,  290. 
ThiiH  far  the  discuRrilon  relates  to  the  rale 
of  evidence  an  between  the  direct  parties 
to  the  deed,  but  the  actual  case  before  us 
la  much  stronger.  Hollls  t.  Francois,  6 
Tex.  195. 

5.  The  fl.  fa.  nnder  which  the  land  In 
controverHy  was  levied  upon  was  for  a  cer- 
tain amount  as  principal,  a  certain 
amount  as  Interest  up  to  a  given  day 
prior  to  the  rendltkm  of  Judgment,  "  with 
Interest  on  the  principal  and  interest 
•  •  •  until  paid."  The  presumption  Is 
that  the  D./b. followed  the  Judgment;  and 
It  was  legally  possible  for  the  Judgment  to 
be  correct,  although  requiring  interest  to 


be  compated  on  the  Interest  which  had 

accrued  and  become  due  prior  to  the  time 
when  the  Judgment  was  rendered.  This 
could  have  been  stipulated  for  as  matter 
of  express  contract,  and  no  donbt  each 
was  the  .stipulation  in  the  contract  on 
which  this  Judgment  was  based.  It  has 
become  nsoal.  In  borrowing  money  on 
long  time,  to  make  the  Interest  payable 
annually  or  semi-annually,  and  agree  that 
matured  Interest  in  arrears  shall  bear  in- 
terest until  paid.  Such  a  stipulation  is 
enforceable.  Tillman  v.  Morton,  65  Gs. 
8S6;  Merck  v.  Mortgage  Co.,  79  Ga.  2U,  7 
S.  E.  Rep.  265;  Calbonn  V.Marshall,  61  Ga. 
275. 

6.  The  claimant,  Mrs.  Hadden,  songht 
to  avoid  the  deed  of  gift  by  which  sbe  con- 
veyed the  premises  In  controversy.to  her 
husband  on  several  grounds,  one  of  which 
was  that  she  was  noocompoa  mentis  at 
the  time  of  Its  execntion.  Besides  con- 
testing the  truth  of  this  ground  as  matter 
of  fact,  the  plalntitf  met  it  with  subse- 
quent instmmentepnrportlngto  acknowl- 
e<lge  the  deed  as  hers,  and  rattfylns  it,  alt 
of  them  executed  by  her  before  the  plain- 
tiff  parted  with  the  money  which  he  loaned 
to  her  husband  on  the  faith  of  the  land  as 
security.  These  Instruments  did  not  have 
the  same  formality  as  the  deed  itself,  nor 
waa  each  of  them  attested  by  more  than 
one  witness.  They  were,  however,  suffi- 
ciently tall  and  formal  to  show  a  distinct 
purpose  on  the  part  of  Mrs.  Hadden  to 
treat  the  deed  as  her  act  and  to  abide  by 
It.  We  think  this  was  suflSclent.  At  the 
worst,  the  deed  was  not  void,  bnt  only 
voidable.  It  was  susceptibleof  ratlQcatlun 
after  her  restoration  to  sanity.  Martlnd. 
Conv.  %  26;  Devi.  Deeds,  SS  73,  77;  Bnsw. 
Insan.  §§  895,  R96,  404,  et  sei].;  2  Field. 
Briefs,  §  632;  Howe  v.  Howe,  99  Mass.  88. 
There  is  no  rule  of  law  wlilch  requires 
an  instrument  ratifying  a  prior  one  to 
have  attesting  witnesses,  or  to  be  cast 
into  any  particular  form.  Its  substance, 
not  form,  is  the  material  thing. 

7.  in  charging  the  Jury  as  set  out  In  the 
eleventh  gronnd  of  the  motion  for  a  new 
trial,  the  court  was  not  qnlce  a<%urate. 
Merely  signing  the  ratifying  instruments, 
one  or  all  of  them, after  lier  restoration  to 
sanity,  would  not  estop  Mrs.  Hadden, 
unless  her  so  signing  was  a  part  of  the 
means  by  which  Hadden  obtained  the 
plaintiff's  money.  But  theevidence  clearly 
shows  that  this  was  the  fact,  and  so  the 
inaccuracy  in  the  charge  could  not  have 
been  prejudicial  to  the  claimant  on  the 
substantial  meritu  of  her  case. 

8.  If  any  liiflrmity  of  Mrs.  Hadden *s  deed 
to  her  husband  was  not  attributable  to 
her  want  of  capacity,  butBOlely  to  undue 
Influence  or  other  improper  means  used  by 
bim  In  procuring  It,  or  if  the  snbsequeoit 
ratiflcatlon  waa  procured  by  snrh  Influ- 
ence or  Improper  means,  and  It  the  plain- 
tiff. In  making  the  loan  to  Hadden, parted 
with  bis  money  on  the  faith  of  the  land  as 
Recurlty,  and  without  notice  of  the  mis- 
conduct on  the  part  of  her  husbaod  which 
Induced  Mrs.  Hadden  to  execute  the  deed 
or  ra  tify  it,  the  plain  tiff  would  not  be  af- 
fected by  such  misconduct,  and  the  seen- 
rity  tor  the  loan  afforded  by  Hadden*Bdeed 
to  him  would  not  be  vitiated.  It  Mrs. 
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Hadden  was  Imposed  upon  or  defraaded  by 
ber  baahand,  and  If  a  snbeeqaeiit  creditor 
who  contracted  with  him  for  thlB  specific 
security  was  not  aware  of  any  Imposition 
orfrand.ltla  much  more  eqnltable  that 
she  should  lose  her  land  than  that  the 
Innocent  creditor  should  lose  his  eecnrlty. 
For  this  reason,  the  charge  of  the  court 
complained  of  In  the  twelfth  ground  of  the 
motion  was  correct.  It  was  nut  contend* 
ed  tbat  the  plaintiff  himself  had  any 
tlce.  bnt  It  was  songht  to  nfttet  hi m  with 
snch  notice  as  Mathews,  the  agent  of 
Hadden,  may  have  had,  on  the  theory 
that  be  (Mathews)  was  nut  the  agent  of 
Uadden  alone,  but  also  of  the  plaintiff. 
This  theory,  on  the  state  of  facts  In  the 
record.  Is  of  doubtful  correctness.  Bnt, 
srrnntlng  It  to  be  correct,  there  was  no 
evidence  tbat  Mathews  had  any  notice  of 
any  Im proper  condnct  by  Hadden  towards 
bis  wife,  or  that  Mathews  thought,  or  had 
reason  to  think,  she  was  not  acting  freely 
and  Toluntarlly  In  facilitating  the  pro- 
curement of  thisluan.  If  he  had  advanced 
his  own  money  on  the  faith  of  what  he 
saw  and  heard,  taking  the  same  secnrl^ 
which  the  plslntlfl  accepted.  It  Is  manifest 
that  he  would  haTebeenprotected.  Look- 
In^rat  the  transaction  from  this  stand- 
point, it  must  have  appeared  to  him  that 
Hadden  and  wife  were  acting  together  In 
harmonious  co-operation  to  Invest  Had- 
den  with  title  to  the  premises  as  a  free 
gift,  and  enable  him  to  borrow  money 
on  the  same  as  security.  There  was  noth- 
ing, so  far  as  we  can  discover,  to  suggest 
to  him  a  different  hypothesis.  Itwouid  be 
a  gross  outrage  upon  Jastlce  to  make  the 
plaintiff  lose  lils  money  by  reason  of  some 
conjectural  or  Imaginary  notice  toMatb- 
ews,  who  was  the  agent  of  the  borrower, 
and  bad  with  the  lender  no  relation  of 
agency,  except  tor  the  one  purpose  of 
holding  the  money  Intended  to  be  loane<1 
nntfi  certain  papers  were  executed,  and 
then  delivering  It  to  the  borrower.  11  we 
are  correct  in  this  view.  It  was  not  error 
to  decline  the  request  to  charge  set  out  in 
the  thirteenth  ground  of  the  motion. 

9.  Nor  wad  the  request  embraced  in  the 
foarteentb  ground  of  the  motion  a  le^al 
one.  The  ratification  of  a  deed  of  gift 
may  operate  as  more  than  a  mere  admis- 
sion ;  It  may  operate  an  estoppel,  after  It 
has  been  acted  upon  by  advancing  mon^ 
upon  the  faith  of  It  as  a  link  In  the  secnri- 
ty  of  the  loan. 

10.  The  matter  of  the  twelfth  ground  of 
the  motion  is  again  complained  of  In  the 
fifteenth  groand.  and  It  Is  insisted  that 
notice  that  the  deed  was  voluntary  was 
notice  that  under  section  2666  of  the  Code 
It  was  subject,  for  Ave  years  from  the 
date  of  Its  execution,  to  he  set  aside  at 
the  wife's  instance  for  undue  Influence,  per- 
suasion, or  other  improper  practice  by  the 
faunband  In  procarlug  it,  and  that  the 
omission  so  to  charge  was  error.  We 
ttalnk  otherwise.  The  ratification  was 
with  knowledge  by  the  wife  that  the  loan 
bad  been  negotiated  for,  and  all  the  facta 
Indicated  that  she  was  aware  that  the 
property  was  to  be  ple4Jced  to  secure  the 
loan,  and  that  ratlfleatlon  of  her  prior 
conveyance  was  deemed  necessary  to  com- 
plete Jie  troDsaetlon.  It  Is  of  great  Im- 


portance to  protect  wives  against  being 
impoTerished  by  the  arts,  importunities, 
and  nndne  Inflaenco  of  their  husbands; 
but  It  Is  of  nqual  Importance  to  protect 
honest  creditors  against  being  defrauded 
by  wily  husbands,  who  flrst  Induce  their 
devoted  wives'  to  aid  them  In  getting 
money,  and  then,  after  the  money  has 
been  enjoyed  by  the  family,  aid  their  de- 
voted wives  to  repudiate  their  acts  un  the 
ground  tbat  these  acts  were  prompted 
by  wifely  affection  and  confidence,  and 
were  therefore  not  free  and  voluntary. 
There  Is  no  combination  of  any  two  aver- 
age, every-day  people  so  powerful  for  good 
or  evil  as  tbat  of  husband  and  wife;  and 
If  one  spouse  is  angelic.  It  seems  not  tu 
cripple  the  combination,  provided  the 
other  Is  Intensely  human.  This  remark  Is 
general,  and  no  special  application  of  It 
to  the  character  or  conduct  of  any  partic- 
ular couple  Is  intended.  The  evidence 
warranted  the  verdict,  and  there  was  no 
error  In  denying  a  new  trial.  Judgment 
affirmed. 


Elxjbom  r.  Obobgia  Railboad  &  Bahk- 

ING  Co. 

Obokgia  Bailroad  &  BANEina  Co.  t.  Ei^ 

LISON. 

(SuproM  Court  of  Oeorgta.  Oct  10, 189L) 

EUlLBOAD  COHPANISS— IVJUBT  TO  EMPLOTS— NSS- 
LIOBSCB— FlBAOUIO— AKBMDimrT— Afpbu. 

1.  Courts  of  final  review  are  bound  by  the 
rule  of  atare  decisis,  botli  u  a  oanon  of  pnblio 
and  a  law  uf  seU-preserratlon.  ITeverthe- 
where  a  grave  and  palpable  error,  widely 
affectiog  the  administration  of  laaUce,  man 
either  be  soleniDly  sanctioned  or  repudiated,  the 
maxim  which  applies  is  fiat  JuMUia  ruat  coBlum. 

5.  Amendment  is  a  resource  against  waste. 
It  proceeds  on  the  principle  that  it  is  Detter  to 
preserve  what  has  been  done,  and  improve  it^ 
than  to  throw  it  away.  There  is  as  much  reason 
for  correcting  important  defects  as  the  less  im- 
portant, and  those  of  substance  as  those  of  form. 

8.  Amendment  of  substance  at  an  early  stage 
has  always  been  allowable  as  matter  of  Judicial 
discretion.  The  act  of  1854  made  It  matter  of 
right  at  any  stage.  The  Code  does  the  aame, 
"provided  there  Is  enough  to  amend  by,"  and 
with  a  further  restriction  against  adding  new 
parties  or  a  new  cause  of  actioa.  The  acc  made 
the  right  at  law  as  broad  as  in  equity,  and  vice 
versa,  and  this  feuture  is  retained  by  the  Code. 

4.  As  a  dsclaration  must  contain  all  the  sub- 
stance requisite  to  enable  the  plaintiff  to  recover, 
no  amendment  of  its  form  would  be  of  any  value 
without  a  complete  cause  of  action  In  sntwtance. 
Hence,  in  order  for  a  declaration  to  be  amenda- 
ble in  form,  a  substantial  cause  of  action  must 
appear  ;otherwi  se  there  is  not  enough  to  amend  by. 

6.  But  when  the  amendment  needed  is  one  ol 
substance  Itself,  "enough  to  amend  by"  does  not 
mean  the  same  as  "enough  to  be  good  in  substance 
without  amendment "  On  thecontrary,  falltag  to 
be  good  in  substance  is  generally  the  reason  why 
amendment  of  substance  is  needed.  "Knough  to 
amend  by"  is  to  be  determiuad  by  what  is  enough 
relatively  to  the  particular  amendmeat  needed 
and  offered.  There  may  be  enough  to  amend  by 
in  one  respect,  though  not  in  another.  The  Code 
does  not  make  the  standard  for  form  and  sub- 
stance the  same.  In  this  regard  it  has  been  mis- 
construed, and  the  case  of  Martin  v.  Railroad, 
76  Ga.  307,  based  upon  snch  mlseoustnictioQ,  Is 
hereby  overruled. 

6.  Enough  to  amend  by  in  matter  of  sub- 
stance,  in  aid  of  an  incomplete  cause  of  action.  Is 
the  least  amount  of  substance  in  a  declaration 
which  will  serve  to  show  that,  according  to  tbs 
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original  design  of  the  pleader,  what  is  offered  to 
be  added  rightly  tMslongs  to  the  causa  of  action 
which  he  meant  to  assert,  and  that  the  addition 
proposed  would  make  the  cause  of  action  com- 
plete. There  must  be  a  plaintiff,  a  defendant, 
lorisdfction  of  the  court,  and  facts  enough  to  In- 
oioate  and  identify  some  particular  cause  of  ac- 
tion as  the  one  intended  to  be  deoiaied  upon,  ao 
as  to  enable  the  court  to  determtne  whether  the 
facts  proposed  to  be  introduced  by  the  amend- 
ment are  part  and  parcel  of  that  same  cause. 
Any  amendment  whatever  whioh,  if  allowed, 
would  leave  the  cause  of  action  Incomplete,  sbonla 
be  rejected. 

7.  Under  the  Code,  a  declaration  which  has 
all  the  requisites  to  make  It  good  and  sufBcient 
in  substance,  save  that  it  omits  to  allege  some 
fact  essential  to  raise  the  duty  Involved  in  the 
cause  of  action  which  the  pleader  evidently  in- 
tended to  declare  upon,  Is  amendable  by  supply- 
ing the  omitted  fact  at  any  stage  of  tiie  case. 
Thus,  where  the  duty  (dalmed  was  the  duty  of 
forbearlufr  to  obstruct  a  sewer-pipe  which  con- 
veyed waste-water  from  the  ptaintilC's  premises 
and  discharge  the  same  on  the  defendant's  land, 
the  declaration  was  amendable  by  ailing  an 
easement  sutOectlng  his  laud  to  the  burdeoof  re- 
ceiving thewater  so  discharged.  Also,  in  an  ac- 
tion by  a  mother  suing  for  the  homicide  of  her 
son,  where  the  faot  omitted  from  the  declaration 
was  that  she  was  dependent  upon  him  for  a  sup- 
port, the  deolairatlon  was  amendable  by  alleging 
that  fact. 

8.  Where  two  railway  oompanles,  eaoh  nnder 
its  own  franchise,  use  the  track  of  one  of  them 

in  common,  at  a  terminal  point,  the  one  owning 
the  track  is  responsible  for  the  consequences  of 
its  negligence  in  falling  to  render  harmless  to  the 
employes  of  the  other  company  a  low  bridge 
spaoniug  the  track,  if  the  duty  of  taking  proper 
precautious  for  that  purpose  was  upon  It,  and  it 
alone.  The  mother  of  an  employe  of  the  othei* 
company,  if  otherwise  in  a  situation  to  sue,  may 
recover  for  the  homicide  of  her  son,  caused  by 
such  negligeuoe.  In  such  case,  though  it  be  not 
alleged  that  the  companv  not  owning  the  track 
(that  ia,  the  master  of  the  employe)  was  igno- 
rant of  the  dangttr  or  of  the  conditions  which 
caused  it,  it  will  not  be  assumed,  in  deciding 
upon  a  demurrer  to  the  declaration,  that  It  was 
negligent  in  running  the  train  to  which  the  «n- 
ployewas  attached  when  injured;  consequently 
the  question  whether  anynegligeuceof  that  com- 
pany could  be  imputed  to  the  employe,  so  as  to 
render  him  chargeable  with  contribatwy  negli- 
gence, is  not  now  for  decisirai. 
(Syllainta  by  the  Court) 

Cross-errors  from  auperior  court,  Fulton 
county  ;  Maiishaix  .T.  Cimrkb,  Judge. 

Aetiun  by  M.  E.  ElllRon  against  tbe 
Georgia  Raitroad  &  Banking  Cnmpany. 
Judgment  for  defeadaat.  Botli  parties 
brlns  error.  Jadgment  revprsed  on  plain- 
tiff's asKlgnmeot  of  error. 

W.  M.  liray.  E.  M.  MUcbell,  and  John  T. 
Glenn,  Tor  BlllHon.  J.  B.  Camming,  Bryan 
CuttiBiing,  and  HilJyer  &  Bm.,  for  Qeorgin 
Ballroad  &  Banking  Company. 

y  Blecrlry,  C.  J.  1.  Some  courts  lire  by 
currecttug  tlie  urrors  of  otbers  and  adher- 
ing to  their  own.  On  these  terms  courts 
of  final  review  hold  their  existence,  or 
those  of  them  wblcb  are  strictly  and  ex- 
clusively courts  of  review,  without  any 
original  Jurl»dlctlon,  and  with  no  direct 
fuiii-tiun  but  to  find  fault, ur  see  that  none 
can  be  tuund.  With  these  exalted  tribu- 
nals, who  live  only  to  ludge  the  Jmlees,  tbe 
rule  ut  Kture  decisis  Is  not  only  a  canon  of 
the  public  good,  but  a  law  of  pelf-preser- 
vatlon.  At  the  peril  of  their  Ures  they 
must  dlacover  error  abroad,  and  be  dis- 


creetly blind  to  Ita  commlealoD  at  borne. 
Were  they  as  ready  to  correct  tbemRelvea 
as  others,  they  could  no  longer  speak  as 
absolute  oracles  of  legal  truth ;  tbe  reason 
for  their  ezlstenne  would  disappear,  and 
tbelrdentraetlon  wouldspeedllyaaperTeue. 
MeTerttaelew,  without  seriouB  detriment 
to  the  pablle  or  peril  to  tbemselTee,  they 
can  and  do  admit  now  and  then,  with 
cautious  reserve,  that  they  hare  made  a 
mistake.  Tbelrrlgld  dogma  of  Infallibility 
allows  of  this  much  relaxation  in  favor  ot 
truth  unwittingly  forsaken.  Indeed,  re- 
version to  truth,  In  some  rare  Instances, 
Is  highly  necessary  to  their  permanent 
w^l-beiDg.  Tboagb  It  Isatemporary deg- 
radation from  the  type  of  Jndleial  perfec- 
tion, it  has  to  be  endured, to  keep  tbetype 
Itself  respectable.  Minor  errors,  even  If 
quite  obvious,  or  Important  errors.  If  tbelr 
existence  be  fairly  donbtful.  may  be  ad- 
hered to,  and  repeated  Indefinitely:  but 
tbe  only  treatment  for  agreat  and  glaring 
error  affecting  the  current  administration 
of  Justice  In  all  eonrta  of  ori^nal  Jnrtodk- 
tlon  1b  to  correct  It.  When  an  error  of 
this  magnitude,  and  which  moves  in  so 
wide  an  orbit,  competes  with  truth  in  tbe 
struggle  for  existence,  the  maxim  for  a 
supreme  court.-HBupremo  In  the  majesty 
of  duty  as  well  as  In  tbe  majesty  uf  power, 
—Is  not  atari  decisis,  but  OutJuatSUm  raat 
ocelam, 

2.  iScarcelyanyrightorproceduretomore 
Important  to  suitors  or  more  frequent- 
ly called  Into  exercise  In  actual  practice 
than  that  of  amending  tbelr  pleadings. 
Amendment  is  a  resource  against  waste. 
In  pleading,  as  In  every  art,  the  philoso- 
phy of  amendment,  or  of  bettering  tbe  re- 
sults of  work  Imperfectly  «xecnted,l8  com- 
prehended In  the  frank  recosmltlon  of  two 
things,  both  of  which  are  made  manifest 
by  actual  experience.  The  first  Is  tbat,  in 
the  practice  of  any  art,  It  Is  generally  bet- 
ter to  preservtf  what  has  been  done.  Im- 
proving It,  and  taking  some  benefit  from 
It,  than  to  throw  it  away,  and  b^n  over. 
The  second  Is  that,  in  the  practice  of  any 
art,  save  by  the  most  flnlabed  and  aecom- 
pushed  experts,  many  errors  and  mistakes 
will  be  committed ;  some  by  reason  of  ig- 
norance or  other  Incompetency;  some  by 
reason  of  haste  or  carelesenem ;  and  some 
by  reason  t>f  Inherent  difficulty  and  ancer- 
tainty  as  to  what  is  exactly  the  right 
thing  to  do,  tbe  right  manner  of  doing  it. 
or  tbe  right  materials  to  be  used.  Carried 
out  consistently  to  Its  rational  limits,  tbe 
principle  of  amendment  applies  to  both  sab. 
stance  and  form,  and  with  qnlte  as  much 
force  to  tbe  Important  as  to  the  less  im- 
portant. No  sensible  builder  discards 
what  he  has  done,  and  goes  back  to  tbe 
first  block  and  tbe  first  blow,  unless  he 
has  utterly  failed  In  bis  foondattun.  If  he 
has  used  too  much  material,  or  not 
enough,  orsomeofan  Improper  kind,  or  bas 
put  together  his  materials,  or  some  of 
them,  informally  or  unskllltnlly.  be  cor- 
rects bis  mistake  with  tbe  least  sacrifice 
possible,  and  retains  everything  wblcb  he 
can  render  useful  In  completing  the  struct- 
ure which  he  Intmided  and  endeavored  to 
build.  The  law  has  all  tbe  wisdom  and 
prudence  of  all  the  trades.  When  practi- 
cable, it  will  conserve  Its  own  work,  tbs 
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work  otltB  inagl8trateBaudinlnl0tei*B.and 
that  of  BQlton  lu  its  courts,  and  tbelr 
coaneeL 

8.  Tixere  never  was  a  time  when  plead- 
IngB  were  not  amendable.  Both  furm  and 
flobstance  were  amendable  at  common 
law ;  certainly  so  by  leave  ol  thecourt  In  tbe 
eierclse  ol  Its  discretion  In  tbe  early  stages 
of  tbe  salt.  To  the  English  statates  of 
lorce  In  Geoi^la  relative  to  disregarding 
or  amending  detects  of  lurm,  passed  for 
the  purpose  of  preventing  the  miscarriage 
of  Justice  in  consequence  ot  such  defects, 
aud  found  In  Schley,  Dig.  m,  223.  281,  244, 
326,  were  added  by  state  legislation  tbe 
acts  of  1799  and  1818,  (Cobb,  Dig.  486, 
488.)  But  as  in  England,  so  with  as,  the 
amendment  uf  substance  was  left  chiefly 
to  the  discretion  of  the  court  down  to 
the  passage  of  the  act  of  1854,  save  that 
toy  a  standing  rule  of  the  superior  courts, 
after  an  appeal  was  entered,  either  party 
might  amend  at  will.    2  Kelly,  466,  rule 
5.  The  act  of  1H54  took  away  from  the 
courts  all  discretion  by  expressly  declaring 
both  species  of  amendment  to  be  mat- 
ter of  right.   Acts  1U5S-54,  p.  48.  This  act 
was  reproduced,  almost   verbatim,  by 
tbe  Code,  but  wltb  a  proviso  requiring 
"enough  to  a  mend  by,**  and  with  an  added 
limitation  forbidding  the  Introduction  of 
new  parties,  or  a  new  cause  of  action. 
Code,  §§  3479.  3480,  3482.  The  three  sec- 
tions bare  cited  read  thus:  "All  partdes, 
whether  plaintiffs  or  defendants, In  the  su- 
perior or  otbercourcs,  (except  tbesupreme 
court,)  whether  at  law  or  In  equity,  may, 
a  t  any  stage  of  the  cause,  as  matter  uf  right, 
amend  their  pleadings  In  all  respects, 
whether  In  matter  of  form  orof  substance, 
provided  there  Is  enough  In  the  pleadings 
to  amend  by."  "No  amendment  adding 
a  new  and  distinct  causeof  action,  or  new 
and  distinct  parties,  shall  be  allowed,  un- 
less expressly  provided  for  by  law."  "In 
casn  the  party^applylngfor  leavfito  amend 
tbe  plt-adings  or  other  proceedings  shall 
have  been  guilty  of  negligence  In  respect  to 
the  matter  of  amendment,  the  court  may 
compel  blm  to  pay  bis  adversary  the  cost 
ol  the  proceedings  for  which  he  moves,  and 
may  force  reasonable  and  equitable  terms 
apon  him  at  discretion,  not  touching  the 
real  merits  of  the  cause  lu  controversy. " 
It  will  be  observed  thattbe  ruleforamend- 
ing  at  law  is  as  broad  as  for  ameudlng  In 
«quity.   Certainly  courts  of  equity  have 
always  been  liberal  In  allowing  substan- 
tial amendment  where  facts  additional  to 
tbose  all^d  in  the  bill  were  needed  to 
make  a  complete  case  for  relief.  Constru- 
ing these  provisions  ot  the  Code,  it  bas 
l>een  directly  decided  In  one  case,  on  a  state 
of  facts  presenting  tbe  point  squarely  for 
decision,  and  suggested  or  assumed  in 
some  other  cases,  that  a  plaintiff  has  no 
light  to  amend  bis  declaration  in  matter 
of  snbstance,  onless  the  declaratinnt  as  it 
stands,  sets  forth  in  snbstance  a  full  and 
complete  cause  of  action.  Shall  we  abide 
by  this  construction  or  overrule  It? 

4.  Relatively  to  the  law  of  pleading,  a 
cause  of  action  Is  some  particular  Ifgal 
duty  of  the  defendant  to  tbe  plaintiff,  to- 
e^ettaer  with  some  d^nlte  breach  ot  that 
doty  which  occasions  loss  or  damage. 
Tbongb  it  Is  the  breach,  and  not  the  duty 


Itself,  which  Justiflrs  the  action,  or  causes 
it  to  be  brought, yet  every  breach  Involves 
a  duty,  and.  In  order  to  make  the  breach 
appear,  it  Is  indispensable  that  tbe  duty 
also  should  appear.  In  so  far  as  the  duty 
In  question  can  be  known  to  the  court  by 
taking  notice  of  any  matter  of  public  law. 
Its  creation  or  origin  need  not  be  plead- 
ed; bat  In  BO  far  as  it  derives  its  origin 
from  any  special  state  of  tacts,  whetber 
relating  to  persons,  events,  time,  place,  or 
anything  whatsoever,  tbe  essential  facts 
must  be  pleaded.  Some  negative  duties, 
sucb  as  not  to  beat,  wound,  libel,  etc., 
are  practically  univei-sol,  and  no  special 
facts  are  needed  to  occasion  tbem  to  exist 
or  to  verify  their  existence.  Under  ordi- 
nary clrcumstanees,  the  law  treats  them 
as  permanent  relations'between  any  and 
every  two  persons.  Such  duties,  until  de- 
nied, are  taken  for  granted.  Consequeut- 
ly,  In  a  salt  for  tbe  breach  of  a  duty  ot 
this  class,  the  breach  may  be  described, 
and  damage  therefrom  alleged,  without 
more.  Bat  mncb  the  larger  numl>er  ot 
duties  arise  under  the  law  out  of  particu- 
lar conditions  or  events,  such  as  this  or 
that  contract,  the  ownurship  ot  this  or 
that  property,  etc.;  and  very  many  ot 
them  cannot  arise  save  between  some 
person  in  general,  on  the  one  side,  and  a 
pemon  of  this  or  that  class,  on  the  other. 
Frequently  both  parties  must  be  of  the 
same  class,  and  not  infrequently  each 
must  be  of  some  class  to  which  the  other 
does  not  belong.  In  many  cases  of  tort  a 
proper  classification  of  the  parties  re- 
spectively is  all  the  pleading  of  specific 
facta  which  Is  requisite  In  order  that  the 
existence  of  the  duty  may  appear,  the  law 
raising  the  duty  being  noticed  Judicially 
as  soon  as  the  parties  are  classified  in  the 
declaration;  but  in  every  case  of  con- 
tract the  fact  of  contract,  orthe  tacts  from 
which  it  win  be  implied,  must  be  alleged. 
It  is  hardly  needful  to  say  that  every 
duty  Is  attended  with  a  correlative  right. 
A  cause  of  action  may  be  defined  from  the 
stand-point  of  rights,  with  exactly  the 
same  result  as  when  it  is  defined  from  the 
stand-point  ot  duties.  Thus'the  precise 
equivalent  ol  the  definition  given  above 
would  be  this:  Bela lively  to  tbe  law  of 
pleading, a  cause nf  action  Issome  particu- 
lar legal  right  of  tbe  plaintiff  against  tbe 
defendant,  together  with  some  definite 
violation  thereof,  which  occasions  loss  or 
dnmage.  It  may  be  well  to  observe  tbat 
the  word  "doty  "  is  need  throughout  this 
opinion  lu  its  broad  sense,  as  including 
every  species  of  l^al  obligation  between 
party  and  party,— the  sense  referred  to  In 
Patterson  on  Ballway  Law,  386,  citing 
Treatise  on  tbe  Law  of  Negligence,  by 
Robert  Campbell,  p.  12. 

The  outcome,  under  the  law,  of  any  state 
ot  facts  whatever  which  will  embrace  a 
casse  of  action,  may  be  expressed  as  fol- 
lows,—the  first  proposition  affirming  the 
duty,  the  second  the  breach,  and  the  con- 
clusion the  right  to  recover:  It  was  the 
defendant's  legal  duty  to  the  plaintiff  to 
do  so  and  so,  (or  not  to  do  so  and  bo,  as 
the  case  may  be.)  He  did  not  do  so  and 
so,  (or  he  did  do  so  and  so,  as  tbe  case 
may  be,)  and  thereby  caused  the  plaintlO 
such  and  such  loss  or  damage.  Thers- 
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fore  the  plaintiff  U  entitled  to  recover  tor 
tlie  teparatJon  of  blB  lofu,orfor  his  proper 
eompenBatlon  In  damages.  The  oiUce  of 
the  declaration  is  to  state  or  de»cribe  the 
material  out  of  which,  viewed  fn  the  light 
of  the  taw  applicable  to  the  caee,  a  logical 
syllabus  like  this  can  be  constructed  in 
aidvance  of  the  trial  tor  Justification  by 
evidence  when  the  trial  takes  place.  Un- 
less the  plaintiff  can  and  will  allege  before- 
hand  that  such  material  exists,  no  trial 
ought  to  be  had,  for  It  would  be  usf^lesn. 
The  direct  end,  both  of  pleading  and  ver- 
iflcation,  so  tar  as  the  plaintiff  Is  con- 
cerned,  is  to  obtain  a  valid  and  Qnal  }udg 
ment.  SubBtunce  and  form  are  altlce 
worthies,  unlras.  on  the  showlug  of  the 
plaintiff  hlmBelt,  tills  result  can  bereacbed. 
He  can  verify  no'tact  of  substance  nnlMS 
his  pleading  covers  It,  and  It  is  useless  for 
him  to  verify  anything  nnless  be  can 
verify  all  the  facts  which  are  necessary  to 
enable  hlra  to  recover.  For  this  reason 
bin  dMjlaratlon  mnat  show  on  Its  face  a 
cause  ut  action.  The  business  of  the  dec- 
laration is  to  tell  what  the  plaintiff  pro- 
poses to  verify.  The  manner  of  telllog  It, 
and  the  words  and  sentences  employed  In 
the  story,  together  with  all  mere  technical 
rvqulRltes,  are  form;  the  material  fact% 
told  are  substance.  If  the  declaration  is 
deflclent  by  reason  of  the  omission  of  any 
material  fact  whatever  which  is  absolute- 
ly necessary  to  give  it  full  and  complete 
substance,  It  is  not  amendable  in  form. 
Why?  The  answer  is  conclusive, — the 
amendment  would  do  no  good;  the  dec-' 
laration  would  still  be  fatally  defective, 
and  to  obtain  a  valid  Judgment  upon  it 
would  be  no  less  Impossible  than  before. 
Tu  chelleiige  form  by  a  demurrer  alwnya 
directs  attention  tosubstance  iikewise.for 
every  special  df^murrer  brings  substance 
under  review,  and  enables  the  party  to 
take  advantage  of  any  snbatantial  detect, 
though  the  same  bu  not  spectfled.  Hence 
it  may  be  said  that  every  special  demur- 
rer is  also  a  general  demurrer.  Gould,  PI. 
p.  435.  c.  9,  §§  19,  ao:  Steph.  Pi.  141;  1  Chit. 
PI.  664.  Where  defects  of  substance  are 
urged  and  'Insisted  upon,  a  special  de- 
murrer Is  not  answered  bj*  bettering  form. 
The  true  and  correct  test,  therefore,  of  the 
right  tu  amend  In  matter  of  form,  is  com- 
pleteness ot  a  cause  of  action  In  all  the 
essentlalelementsof  substance.  The  must 
perfect  form,  without  sufllclent  substance, 
would  be  mere  waste.  To  add  waste  to 
waste— more  waste-work  to  that  already 
done— would  be  to  violate  the  funda- 
mental principle  on  which  tbe  privilege  of 
amendment  Is  tunnded. 

5.  But  Is  the  same  quantitative  test  ap- 
plicable to  the  amendment  of  substance? 
This  court  has  decided  that  it  Is.  Can  we, 
on  solemn  review,  after  hearing  and  re- 
hearing able  and  exhaustive  argument, 
and  after  deliberate  and  protracted  stady 
of  the.  question,  adhere  to  that  decision? 
We  think  not.  What  Is  "enoufKh  to 
amend  by"  in  matter  of  substance  will  be 
shown  under  the  next  head  of  this  opin- 
ion. For  the  present,  the  inquiry  la  not 
what  the  phrase  "enough  to  amend  by" 
truly  means  in  its  relation  tu  substance, 
but  whether  this  court  has  not  gravely 
arred  b;  adopting  a  eonstructlon  wblcb 


requires  as  much  to  amend  by  In  matter 
of  sobatance  as  in  matter  uf  (orm.  Is  It 
a  true  Interpretation  of  the  phrase 
"enough  to  amend  by,"  to  say  that  It  al- 
ways Includes  in  its  sfgnifieatiou  "enough 
to  be  good  in  substance  without  amend- 
ment?" Are  these  two  expressions  so 
nearly  Identical  in  meanlngT  Itia  Impos- 
sible to  study  them  with  tliesllgbteet  at- 
tention without  seeing  that  they  are  not. 
The  latter  expression  marks  out  the  low- 
est measure  of  substance  wblcb  will  suf- 
fice to  render  a  declaration  amendable  in 
matter  ot  form.  Unless  there  is  sufficient 
substance,  no  improvement  of  form  woald 
bt*  of  the  least  service  to  the  declaration. 
It  might  as  well  have  no  substance  as  not 
enough.  Deformity  is  of  no  eonseqaence 
it  the  misshapen  substance  would  be 
worthless  after  its  deformity  was  correct- 
ed. Tlie  law  never  does  a  vain  and  idle 
thing,  nor  provides  tor  having  It  done. 
The  amendment  ot  mere  form  is  never  in 
order  nnless  the  substance  Is  complete. 
Form  can  wait  until  substance  is  made 
sufficient;  or  both  may  become  good  to- 
gether, at  the  same  time,  and  by  the  same 
amendment  or  series  of  amendments. 
For  the  statute  to  say  that  a  declaration 
is  amendable  In  all  respects,  provided 
there  Is  enough  in  it  to  amend  by,  carries 
no  Implication  or  suggestion  that  enough 
to  amend  by  in  one  respect  is  enough  to 
amend  by  In  every  other  respect.  The  true 
sense  of  proviso  requires  as  to  take  tbe 
words  "in  all  respects"  distributively,  and 
understand  them  as  making  properallow- 
ance  for  tbe  nature  uf  the  defect  and  the 
kind  of  amendment  requisite  for  Ite  cure, 
so  that  each  respect  may  have  Its  own 
proper  measure  ot  "enough."  To  be 
amendable  at  all,  a  declaration  mnet  con- 
tain some  substance;  bow  mnch,  we  shall 
see  hereafter.  Unless  It  comes  up  to  some 
rational  standard,  it  is  not  amendable  in 
any  respect,  whether  In  formoraubstance. 
But  to  make  the  standard  as  high  forsub- 
stantial  as  for  formal  amendments  would 
be  to  treat  all  declarations  which  are  de- 
ficient lu  substance  as  not  amendable  for 
the  sole  reason  that  tbey  stand  in  need  of 
amendment.  Is  it  snpposabla  that  any 
system  ot  amendment  deliberately  devised 
would  declare  In  one  breath  tbat  In  all  re- 
spectsdeclarattons  are  amendable  In  mat- 
ter of  substance  if  they  contain  enough  to 
amend  by,  and  in  the  next  that,  unless 
they  contain  enough  to  be  good  In  sub- 
stance wlthont  amendment,  there  la  not 
enough  to  amrad  by?  Is  no  declaration 
which  Is  not  good  in  substance  amenda- 
ble in  matter  of  snbstance?  Must  It  first 
appear  that  no  amendment  la  necessary, 
before  any  can  be  received?  Itth«  action 
cannot  he  maintained  without  it,  must 
the  amendment  be  rejected  for  that  reuion  t 
Who  would  Imagine  that  the  teat  of  a 
sufficient  declaration  andcrfan  amenda- 
ble declaration  would  ever  come  to  be  tbe 
same,  under  the  liberal  taw  of  amendment 
embraced  In  the  Code?  The  rule  of  tbe 
Code  is  that  at  any  stage  of  the  case 
every  declaration  is  amendable  in  sub- 
stance in  all  respects,  provided  there  is  al- 
ready in  it  enough  to  amend  by.  The 
construction  we  are  combating  Holds  this 
to  mean  that.  If  a  declaration  lacks  any 
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part  of  a  cause  ol  action,— -tliat  is,  any- 
tlilitg  which  la  neeeasary  to  make  op 
enough  anbatance  to  resist  a  general  de- 

nmrrer,— It  lacks  having  enough  to  amend 
by,  agd  Is  not  amendable.  It  holds,  In 
effect,  that  a  general  demurrer  Is  not  to 
be  "spoiled"  by  putting  more  Bulidtunce 
Into  a  declaration,  but  only  by  taking 
some  out  when  It  has  an  excens.  You 
may  empty  by  one-half  if  the  declaration 
la  too  full ;  but  If  It  Is  half  empty  you  can 
never  fill  It.  Nay,  If  it  lacks  anything 
whatever  of  being  full,  what  It  wants  can 
never  be  supplied,  though  the  means  ol 
supply  may  exist  In  abundant  measure. 
TTnder  this  singular  construction,  a  dec- 
laration too  Htrong  In  substance-^a,  (or 
Instance,  if  it  sets  forth  two  cauBes  ot  ac- 
tion which  cannot  be  Joined  because  one 
oHginaterl  In  tort,  the  other  In  contract—- 
msiy  be  weakened  down;  but,  If  It  Is  too 
weak  already,  It  cannot  be  strengthened. 
A  declaration  may  take  an  emetic,  but 
not  more  food.  Curative  treatment  Is 
restricted  to  depletion ;  all  tonics  are  pro- 
hibited. We  are  reminded  of  that  tender 
regard  tor  a  demurrer  insinuated  from  the 
bench  nearly  200  years  ago,  in  Fox  r. 
Wilbrabam,  1 1.d.  Baym.  668,  Lord  Holt 
saying r  "It  woald  be  hard  to  spoil  the 
defendant's  demurrer."  But  Is  not  a  gen- 
eral demurrer  too  diabolical  to  have  any 
claim  upon  modern  emotion?  Stated  in 
the  most  partial  terms.  Its  merits  would 
Heem  to  stand  thus:  "Demurrer  is  the 
only  legal  devil  always  present  and  al- 
wuys  ready.  Every  logical  uuiverse  re- 
quireR  one  such  character.  Some  destrac- 
live  work  has  to  be  done;  and  how  can  It 
be  done  if  there  1%  only  resistance,  no  co- 
operation; not  even  sympathy?"  But 
the  Hplrit  of  modern  procedure  Isaltogeth- 
er  constructive  and  conservative,  and, 
though  it  gives  the  devil  his  due.  It  takes 
care  to  restrict  his  dues  as  ranch  as  possi- 
ble. Any  declaration  is  amendable  in  all 
respects,  provided  It  contains  enough  to 
nniend  by  In  all  reeipects.  If  It  contains 
«nough  to  amend  by  in  any  one  respect.  It 
is  amendable  In  that  respect,  though  it 
may  lack  enough  to  amend  by  In  some 
other.  If  it  does  not  contain  enough  to 
amend  by  In  respect  to  form,  it  may  be 
amendable  In  respect  to  substance,  and 
will  be  whenever  it  contains  enough  to 
amend  by  in  respect  tosubstance.  In  two 
general  resijecte  touching  subKtancemay 
a  declaration  be  defective  and  stand  In 
need  of  omendment,— It  may  be  defective 
in  respect  to  the  ijuantlty  ot  substance  or 
in  respect  to  tlie  substantial  particulars 
onteiing  Into  tiiat  quantity.  A  detect  of 
quantity  may  be  In  respect  of  deficiency 
or  in  re»pect  ot  excess, — there  maybe  too 
little  or  too  much.  In  either  of  these  re- 
spects a  declaration  is  amendable,  in  the 
one  equally  with  the  other.  In  respect  to 
particulars,  also,  the  declaration  la 
amendable  whenever  it  is  already  suffi- 
cient In  quantity,  or  when  It  becomes 
sufficient  by  adding  the  particulars 
brought  In  by  the  amendment.  But 
■whether  the  question  be  on  form  or  sub- 
stance, and  whether  on  quantity  or  par- 
ticulars, the  amendment  Is  to  be  allowed 
if  the  declaration  has  In  It  enough  to 
amend  by  In  respect  to  the  nature  and 
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contents  of  the  amendment  offered,  bat 
not  otherwise.  That  the  declaratloD  Is 
amendable  In  one  respect  is  of  Itself  no 
warrant  for  amending  it  In  another.  The 
particular  respect  to  which  the  proposed 
amendment  appertains  Is  the  one  to  be 
r^arded,  and  others  are  material  only  as 
they  throw  light  on  that  In  Its  relation  to 
the  question  ot  enough  to  amend  by.  A 
declaration  which  is  amendable  In  form 
la  always  amendable  in  snbstance;  and 
one  not  fall  enongh  to  be  amendable  in 
form  may  be  amendable  In  snbstance,  and, 
when  madefnll  enough,  will  be  amendable 
in  form  also.  Snbstance  and  form  may 
both  be  perfected  by  one  and  the  same 
amendment  or  series  of  amendments. 
That  the  Code  does  not  confound  all  dis- 
tinction between  substance  and  form,  nor 
make  one  and  the  same  test  of  the  amend- 
able applicable  to  both.  Is  so  obvious  that 
it  could  never  have  escaped  our  attention 
or  that  of  our  predecessors,  were  it  not 
that  truth  on  tbesurtace  is  often  morediffl- 
cult  to  discern  than  if  it  lay  deeper.  Some- 
times it  Is  more  ont  of  sight  at  the  top  of 
the  well  than  at  the  bottom.  The  very 
brightness  of  the  light  which  shines  upon 
it  serves  to  conceal  It.  The  case  of  Mar- 
tin V.  Kallroad,  78  Qa.  807.  Is  overruled ; 
and  so  In  any  and  every  other  case,  in 
so  far  as  the  Judgment  of  affirmance  or  re- 
versal rests  upon  the  constrnctlon  herein 
reviewed  and  disapproved.  This  repudi- 
ates tor  the  court,  as  now  constituted, 
much  that  has  been  said  At^eado  by  a 
single  Justice  In  writing  out  opinions,  bat 
probably  very  Uttle,  If  any,  save  as  to 
the  case  here  meotloned  byname,  which 
has  been  actually  and  necessarily  adjudi- 
cated. A  careful  examination  of  each  case 
In  the  light  of  its  facts  will  usually  recon- 
cile the  judgment  with  theprintdptesol  this 
opinion. 

6.  Having  freed  the  court  from  Its  own 
misconstruction  of  the  Code  In  relation  to 
the  amendment  of  substance,  we  are  now 
ready  for  a  new  and  true  construction; 
and  to  find  it  is  one  ot  those  difficult  easy 
things  which  so  frequently  present  them- 
selves in  the  law.  When  the  right  point 
of  view  la  discovered,  the  problem  Is 
more  than  half  solved.  With  letercnce  to 
deficient  substance,  enough  to  amend  by 
in  substance  Is  something  incomplete  In 
substance,  something  less  than  enough  to 
be  good  In  and  of  Itself,  something  that 
would  not  be  good  without  amendment. 
The  object  ot  amending  it  is  to  make  It 
good.  Some**enoogh"  which  is  not  good, 
and  another  "enough"  to  make  It  good, 
pat  together,  would  accomplish  the  ob- 
ject. The  problem  is, from  twoqnantitteH, 
one  given  in  the  declaration,  the  other  In 
the  law, as  an  ultlmatestandard,to  ascer- 
tain a  third  which  will  represent  the  exact 
difference  between  them.  The  solution 
will  determine  what  amendment  Is  needed; 
and  there  Is  enough  to  amend  by  if  that 
particular  amendment  is  offered,  bnt  not 
enough  it  any  other  Is  offered.  In  every 
suit  there  must  be  threi*  classes  of  snb- 
stance,— parties,  subject-matter,  and  Juris- 
diction. By  express  provision  of  the 
Code.  §  -SiSS,  the  facts  necessary  to  show 
Jurisdiction  may  be  brought  Into  the  dec- 
laration by  amendment;  so  that  enough 
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to  amend  by,  In  respect  to  this  claes  of 
substance.  Is  the  mere  presence  of  the  oth- 
er two  classes  In  their  minimum  qoantity. 
A  declaratfon  having  parties  and  a  aab- 
leet-matter  is  amendable  bo  as  to  show 
that  the  court  has  Jurisdiction  over  both. 
Parties  cannot  be  supplied  without  ex- 
press permission  of  law.  (Code,  S  3480,) 
and  there  is  no  such  permission,  save  in 
some  cases  for  Increasing  the  number,  or 
In  some  other  cases  for  the  substitution 
ol  one  plaintiff  for  another.  In  every  ac- 
tion /u  perttoa&m  there  must  be  at  leaat 
one  plaintiff  and  one  defendant  to  start 
with.  Without  these  there  Is  no  case, 
and  nnthlng  to  amend  by  In  any  respect. 
Neither  is  there  any  permission  of  law  tor 
aupplytnt;  the  declaration  with  a  snbject- 
matter.  The  declaration  must  contain 
enongh  from  the  befclnnlng  to  indicate 
a  subject-matter  for  adjndlcation.  and 
to  classify  It  as  tort,  contract,  or  some 
thing  over  which  the  court  has  jurisdic- 
tion. But  the  subject-matter  need  not, 
as  first  described  In  the  declaration,  be  a 
complete  cause  of  action,  thongh  It  must 
be  some  kind  of  subject-matter  of  which 
a  cause  of  action,  if  fully  developed,  would 
or  might  consist.  And  it  most  go  further 
than  this,— the  declaration  must  enable 
the  court  to  see  both  the  terras  of  com- 
parison to  be  used  in  ascertaining  the  ex- 
act difference  between  what  Is  In  It  and 
what  would  under  the  law  be  good. 
With  both  these  terms  the  amendment 
offered  must  be  compared,  and,  If  it  would 
fill  the  gap,  there  Is,  so  far  as  mere  quan- 
tity is  concerned,  enough  to  amend  by ; 
otherwise  there  la  not.  The  declaration 
must  show  what  the  design  of  the  pleader 
was,  and  that  his  design  was  such  that, 
If  filled  out  and  completed,  a  cause  of  ac- 
tion might  appear.  But  In  looking  for 
his  design  by  the  light  of  the  Imperfect 
declaration,  no  test  of  full  certainty,  but 
only  the  test  of  probability.  Is  to  be  ap- 
pllefl.  IT  enough  Is  alleged  to  render  it 
fairly  and  reasonably  probable  that  the 
plaintiff  claims  to  have  a  cause  of  action 
of  the  kind  Indicated,  and  that  It  wns  his 
design,  or  that  of  bis  pleafler,  to  declare 
upon  it,  this  probability  Is  to  be  accepted 
for  the  purpoa**  ot  allowing  amendment, 
Just  as  though  his  design  were  known 
with  full  certainty;  for  it  Is  only  when  a 
party  stops  pleading  and  stands  upon 
the  result  that  certainty  Is  the  guide  and 
measure  of  construction.  So  long  as  he 
proposes  to  amend,  he  Is  still  endeavoring 
to  plead;  and  If  he  reaches  the  rennieite 
certainty  by  the  amendment  and  the  orig- 
inal pleading  together  he  will  be  excused 
for  any  want  nf  certainty  before,  higher 
than  that  of  reasonable  probability. 
When  the  declaration  Is  indistinct,  some 
light  in  aid  of  Its  own  may  be  derived 
from  the  nature  and  contents  of  the 
amendment  offered.  The  contents  of  the 
amendment,  as  compared  with  what  Is 
already  In  the  declaration,  may  tend  to 
show  either  that  the  plaintiff  Is  endeavor- 
ing to  follow  up  a  cause  of  action,  or  sup- 
posed cause,  which  he  had  in  view  when 
the  declaration  was  prepared  and  filed, 
-  that,  having  since  discovered  that  no 
"Jh  cause  exists  or  Is  maintainable,  he 
B  concluded  to  shift  his  ground,  and 


bring  in  surreptitiously  a  new  and  dis- 
tinct canse  of  action  In  violation  of  one  uf 
the  limitations  upon  his  right  to  amend. 
In  eonsequence  ot  this  limitation— the  one 
which  excludes  any  new  cause  of  action— 
a  test  of  quality  Is  added  to  that  of  quan- 
tity. It  Is  requisite  that,  In  order  to  have 
enough  In  his  declaration  to  amend  by  In 
respect  to  the  cause  of  action,  the  plain- 
tiff mnst  go  still  further  than  to  indicate 
a  subject-matter  and  some  cause  of  ac- 
tion ot  a  particular  kind.  His  declaration 
muBt  Indicate  what  particalar  indlTidual 
cause  of  action  the  design  ot  the  suit  em- 
braces; and  to  render  the  amendment  of- 
fered admissible,  It  mnst  contain,  not 
merely  the  quantity  and  general  quality 
of  matter  requisite  to  fill  out  the  declara- 
tion, but  its  matter  must  be  the  residue  xA 
the  IdenUeal  canse  ot  action  of  wtalcb  a 
part  is  already  described  In  the  declara- 
tion. The  identity  may  be  disclosed 
through  the  duty  element  alone,  or 
through  the  breach  element  alone,  or 
partly  through  each.  Some  transaction 
mnst  be  indicated,  and  some  particular 
duty  and  breach  In  respect  to  that  trans- 
action mnst  apparently  be  asserted  by  the 
declaration,  and  must  be  shown  to  exist 
by  the  amendment. 

It  the  plalntirt  has  two  canaes  of  action 
of  the  same  class,  thongh  the  same  facts 
may,  in  part,  be  common  to  both  of  them, 
he  is  not  allowed  to  declare  upon  one,  and 
afterwards  abandon  It,  and  snbstltnte  the 
other  by  amendment;  and  this  Isso  wheth- 
er he  has  made  his  declaration  perfect  as 
to  the  one  covered  by  his  ortglnal  design 
or  left  it  imperfect.  He  mnst  abide  by  his 
design,  and,  In  order  that  the  court  may 
see  that  he  does  abide  by  it,  he  must 
disclose  It  In  the  first  instance;  not,  as  we 
have  already  said,  with  certainty,  but 
with  reasonable  probability.  Any  cause 
of  action  whatever  would  be  new  and  dis- 
tinct If  no  trace  of  it  cnuld  be  found  In  the 
declaration.  There  must  be  some  trace  of 
a  particular  cause  of  action  In  the  dectnra- 
tion  In  order  that  It  may  contain  enongh 
to  amend  by;  and,  as  the  original  cause 
must  be  adhered  to,  and  no  other  substi- 
tuted In  Its  place,  the  trace  furnished  must 
be  sufficiently  plain  and  distinct  to  identify 
the  paj-ticular  canse  of  action  to  wtalcb 
the  declaration  points  or  refers.  It  it 
points  to  no  one  cause  more  than  to  any 
other.  It  will  be  too  Indefinite,  and  should 
be  treated  as  nothing  better  than  a  blank. 
As  a  cauHe  of  action  consists  of  duty  and 
breach,  these  two  questions  should  be 
asked  and  answered  in  the  Joint  light  of 
the  declaration  and  the  proposed  amend- 
ment: Did  the  design  of  the  pleader  em- 
brace n  real  duty  and  breaen,  or  only 
something  which  he  supposed  by  mistake 
of  law  to  be  such?  If  real,  and  not  mere- 
ly supposed,  what  particular  dnty  and 
breoch  did  he  Intend  to  declare  upon? 
The  correct  answer  to  these  questions  will 
govern  his  right  to  amend  in  the  given  in- 
stance. No  right  to  amend  In  aid  of  a 
fanciful  design,  or  of  a  true  design  which 
cannot  be  definitely  ascertained,  exists. 
An  example  of  a  fanciful  duty  and  breach 
would  be  the  supposed  legal  dnty  of  the 
defendant  not  to  kill  the  plaintiff's  infant 
child,  and  a  breach  by  killing  it.  This,  as 
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between  party  and  party,  woold  be  a 
mora],  not  a  legal,  dDt7,and  the  braacb  of 
it  would  be  no  ca  nae  of  action.  Allen  r.  Rail* 
road  Co..  54  On.  603.  An  example  uf  a  real 
dnty  and  breach  would  be  the  duty  of  not 
deorlvlut;  the  plaintiff  of  the  aerrlcee  of 
his  minor  child,  able  to  render  service,  and 
the  breach  of  that  duty  by  wounding  auch 
child  Bo  that  he  died.  This  would  be  cause 
of  action.  Chick  v.  Railroad  Co.,  57  Ga. 
357.  In  order  to  nndenitand  clearly  why,  on 
principle,  a  cause  of  action  not  complete- 
ly set  forth,  but  merely  indicated  or  sug- 
gested. In  a  declaration,  niiy  be  brouKht 
fnlly  within  It  by  amendment, it  should  be 
noticed  that  a  cause  ol  action,  being  com- 
pounded uf  doty  and  breach.  Is  not,  like 
plaintiff  or  defendant,  a  simple  indivisible 
unit  without  parts,  but  that  It  consists  of 
parts,  Bume  of  which  may  by  destrlptlnn 
be  in  the  declaration  and  others  out. 
The  d^laration  may,  therefore,  lay  hold 
apon  It,  as  it  were,  by  one  or  more  of 
I1a  parts,  and  this  hold  may  serve,  with 
the  aid  of  a  proper  amendment,  for  draw- 
lusc  in  a  description  of  the  entire  body. 
Every  proposition  to  amend  by  addins  to 
an  Incomplete  canse  of  action  is,  in  reality, 
only  a  propusltluDto  add  descriptive  mat- 
ter enough  to  finish  an  incomplete  descrip- 
tion; and  it  Involves  a  comparison  of 
what  is  already  within  the  declaration 
with  what  is  sought  to  be  brought  In. 
Nothing  can  be  admitted  from  the  outside 
nnlMS,  on  comparison.  It  matches  with 
something  inside,  and  goee'to  make  np  the 
Identical  organism  to  which  tbey  hotb  be. 
long.  There  is  no  actual  disruption  or 
dismemberment  of  the  cause  of  action  by 
failing  to  describe  it  all  at  first,  but  the 
process  which  takes  place  in  amending  the 
description  may  beconcelred  of  as  one  of 
restoration  and  reconstruction,  much  like 
that  condncted  by  a  sodloglsb  when,  from 
a  few  bones,  or  perhaps  a  single  one.  he 
draws  or  describes  the  whole  skeleton. 
There  Is  this  difference,  however:  The  zo- 
ologist undertakes  only  to  find  an  Individ- 
ual which  will  represent  the  species  to 
which  the  specimen  belongs,  whereas  re- 
construction by  amendment  must  result 
In  covering  with  thedeclaratlon  asamend- 
eri  the  Identical  Individual  case  embraced 
originally  In  the  design  of  the  pleader,  and 
of  which  each  essential  fragment  of  the  re- 
stored whole  formed  a  part.  If  the  origi- 
nal design  of  the  pleader,  carried  out  In 
full,  would  embrace  no  cause  of  action,  tbe 
declaration  Is  notamendable.  Thatwblch 
would  be  no  cause  of  action  when  folly 
stated  has  no  parts  of  any  cause.  A  legal 
DoneDtiCy  Is  as  destltote  of  parts  as  of 
wholeness.  When  a  cause  of  action  ap- 
pears in  the  declaration,  that,  and  that 
only,  is  the  one  which  the  pleader  Is  sup- 
posed to  have  designed.  When  none  ap- 
pears, tbe  design  is  to  be  sunght  in  the 
light  of  what  Is  alleged  In  the  declaration 
compared  wltb  what  is  allseed  In  the  pro* 
posed  amendment.  If  tbe  two  sets  of  alle- 
gations harmonize  so  as  to  be  parts  of  one 
and  the  same  sufficient  design,  and  so  as 
to  fill  out  that  design,  and  render  it  as 
complete  on  paper  as  the  law  requires  it 
to  be,  the  omeudnient  is  germane,  and 
most  4)e  allowed.  In  looking  for  the  de> 
sign  of  Che  pleaderj-lie  Is  to  be  Judged  by 


bis  work,  not  by  his  testimony.  Tbe 
search  Is  for  something  outside  of  the 
pleading,  at  least  not  wholly  Inside  of  It; 
but  in  conducting  the  search  the  court 
must  look  through  the  pleading  itself,  so 
far  as  completed,  and  through  that  which 
Is  offered  by  way  of  amendment  for  mak- 
ing it  complete.  Through  these  alone  the 
s'>arch  must  be  carried  on,  in  the  light  of 
the  law,  and  with  the  aid  of  common 
sense,  and  aonnd  inference  acccording  to 
probability.  The  pleader  is  a  ballder  who 
has  a  right  to  go  on  and  flnish  from 
any  beginning  whatever,  provided  he  can 
show  his  original  plan  by  what  he  has 
done  .and  what  he  proposes  to  do,  and 
provided  he  will  confine  himself  to  that 
plan,  and  provided  the  plan  Is  one 
which,  when  fully  executed,  will  result  to 
a  real  edifice,  and  not  a  mere  castle  In  the 
air.  Anything  is  u  castle  In  the  air  which 
lacks  the  support  of  a  complete  cause  ol 
action  in  the  plan  of  It  aa  that  plan  would 
appear  if  all  of  it  were  finally  registered  In 
the  declaration.  The  plan  is  to  be  consid- 
ered as  fully  formed  before  any  of  it  was 
registered ;  and  amending  the  declaraUoQ 
Is  simply  completing  the  registry,  no  buI>- 
stantlal  change  of  plan  being  allowable. 
The  builder  must  coustruct  at  least  a 
Blight  foundation,  using  proper  materials, 
and  go  far  enough  in  the  development  of 
his  plan  to  show  not  merely  the  kind  of 
structure,  but  tbe  particular  edifice,  he  de- 
signed to  erect.  Then  he  may  go  on  and 
complete  it.  But  he  will  not  be  allowed  to 
reject  either  his  foundation  or  hie  plan, 
and  substitute  another.  He  may  repair 
the  foundation,  or  vary  the  plan  in  some 
of  its  particulars,  but  must  preserve  tbe 
ldpntlt.v  of  both.  The  outcome  mast  be 
the  identical  edifice  designed  in  the  begin- 
ning, and  not  nnbstantlally  a  differentone. 
To  amend  substance  In  respect  to  the 
cause  of  action  there  must  be  within  the 
declaration  a  snbstantlal  part  of  some 
particular  cause  of  action.  It  will  not 
Bufllce  to  have  a  part  which  Identifies  only 
a  given  class  of  cases.  Tberemust  be  com- 
plete differentiation ;  not  with  full  certain- 
ty, but  with  fair  probability.  There  must 
be  means  of  identifying  the  particular  In- 
dividual cause,  so  as  to  adhere  to  one  and 
tbe  same  cause,  and  guard  against  the 
substitution  of  any  other  in  Its  place. 
What  proportion  of  the  whole  substance 
will  suffice  for  individualising  the  partic- 
ular cause  of  action  embraced  in  iheplead- 
er's  design  is  not  a  fixed  quantity.  It  Is 
variable,  and  In  one  Instance  will  be  more, 
in  another  less.  A  few  characteristic  frag- 
ments mlgbt  serve  the  purpose,  or  it  might 
require  a  considerable  number.  If  we 
could  be  sure  that  ouly  a  single  fragment 
Is  inside,  and  if,  by  it,  tbe  rest  could  all  be 
identified,  they  might  be  brought  In. 
However  numerous  the  fragments.  If  they 
can  each  be  recognized  as  belonging  to  one 
and  tbe  same  whole,  they  may  be  recom- 
bined.  It  Is  needful  to  observe  further 
that,  in  order  to  render  appropriate  any 
particular  amendment  or  series  of  amend- 
ments offered  to  complete  substance,  it 
must  not  stop  with  partial  completion, 
but  must  contain  all  that  is  necessary  to 
make  the  cause  ol  action  full  and  entire  Id 
the  amended  statement,  when  read  in  con- 
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n(>ctlon  with  the  original  declaration. 

Nothing  Ib  enonxh  to  amend  by  when  the 
cause  ut  action  1b  Incomplete,  if  the  amend- 
ment offered  woald  not  complete  it.  Mere- 
lylmprovingeubBtance  without  making  it 
good,  or  increaslDg  It  without  adding 
enough,  has  no  ralue.  When  nothing  leas 
than  tour  can  win,  one  Is  equal  to  three, 
for  each  of  them  counts  lor  naught. 
Waste  will  not  be  added  to  waste  In 
amending  BubBtance,  any  more  tban  by 
amending  (orm  to  no  purpose.  An  amend- 
ment which  does  not  amend  Ib  not  better, 
but  somewhat  worse,  than  none. 

From  what  has  been  said.  It  is  apparent 
that  nothing  less  is  enough  to  amend  by, 
in  matter  of  substanrts  In  respect  to  the 
cause  of  action,  than  a  plalutiO,  a  delend- 
ant,  Jurisdiction  of  the  court,  and  facts 
enough  to  indicate  and  Identify  some  par- 
ticular cause  of  action  as  tbe  one  Intended 
to  be  declared  upon,  so  as  to  enable  tbe 
court  to  determine  wliether  the  facte 
proposed  to  be  Introduced  by  tbe  amend- 
ment are  part  and  parcel  of  that  same 
cause;  and  that,  when  all  these  elements 
arelo  tbe  declaration,  there  Is  enough  to 
amend  by.  The  least  amount  of  substance 
in  a  declaration  wbicb  wilt  serve  to  show 
tbat  what  is  offered  to  be  added  rightly 
belongs  there  Is  enough  to  amend  by  if  the 
addition  proposed  would  make  the  cause 
of  action  complete.  On  the  otber  hand, 
there  Is  not  enough  to  amend  by  If  what 
is  already  In  will  not  suffice  to  Identify 
the  now-comlus:  matter  as  rightly  belong- 
ing there,  or  if  receiving  the  latter  wuuld 
not  make  the  cduae  of  action  complete, 
but  would  leave  It  still  incomplete.  The 
test  here  proposed  would  apply  In  prin- 
ciple to  all  pleadings  with  reference  to  the 
amendment  of  substance.  8ee  tbat  the 
new-comer  would  be  at  home  In  the  plead- 
ing, and  that,  with  It  admitted,  there 
would  be  no  mnterfal  abHCOtee,  and  the 
'lueetiun  is  settled.  It  has  been  suggested 
that  an  incomplete  cause  of  action  bus  no 
life  in  It,  and,  consequently,  that  a  com- 
plete cause  is  necessary  in  order  to  render 
the  declaration  amendable,  a  dead  thing 
not  being  suKceptlble  of  any  amendment 
whatever;  but  this  begs  the  question.  Tt 
aaaumes  by  the  use  of  a  simile  that  life,  or 
something  analogous  to  It,  Is  necesBary 
to  a  legal  document  which  Is  used  by  the 
law  aH  mere  means  to  span  the  chasm  be- 
tween process  and  Judgment;  and  It  as- 
sumes thattbere  Is  life  in  a  cause  of  action 
when  the  whole  of  It  Is  in  tbe  document, 
but  not  when  less  than  the  whole  Is  in. 
The  first  assumption  may  be  granted,  but 
balf  of  the  second  is  unwarrantable.  A 
catrse  of  action,  If  alive  at  all,  Is  alive  all 
over.  Each  fragment  is  living  matter, 
and  hRs  neither  more  nor  less  vitality  in 
consequence  Of  being  put  In  nr  iRft  out  of 
the  declaration.  The  pleader  does  not 
slaughter  his  cause  of  action  by  the  way 
he  deals  with  It  in  pleading.  In  point  of 
fact,  pleading  merely  describes  It,  and 
falling  to  mention  some  of  its  parts  is  only 
omitting  to  tell  the  whole  truth  about  It. 
It  might  as  well  be  said  that  a  man  or  an 
animal  is  killed  by  adeflcientdescription.  A 
cause  of  action  is  Indestructible  by  any 
means  as  Incomplete  description.  On  the 
contrary,  it  remains  so  absolutely  alive 


that,  wittaoat  the  least  change  In  Itmlf,  a 

proper  supplement  to  the  description  will 
set  the  whole  bnalness  right.  Used  merely 
for  illustration,  figares  are  often  hf>lpfal, 
and  the  lite-simile  may  be  helpfully  em- 
ployed in  tbe  present  discussion.  Amend- 
ment being  a  resource  against  waste,  and 
waste  In  pleading  being,  according  tn 
common  sense  and  sound  economic  prln- 
clploB,  no  more  Justidable  than  waste  In 
anytbing  else,  no  pleading,  especially  no 
declaratiun,  (that  on  which  the  existence 
of  the  whole  case  depends,)  ebould  be  cast 
out  as  worthless  If  It  can  be  Raved  by  a 
lair  and  reasonable  ase  of  tbe  amending 
power.  Tbat  power  nether  creataa  nor 
raises  from  tbe  dead.  Its  fonction  is 
neither  generation  nor  resurrection,  bat  Is 
ratbcr  one  of  development,  nutrition,  and 
medication.  II  tbe  legal  case  which  tbe 
pleader  Intended  to  make  has  been  so  far 
developed  and  differentiated  In  design 
tliat  the  court  can  recognize  It  as  prob- 
ably fit  to  become  a  member  of  the  case 
family,  though  it  maystiU  bein  tbe  womb, 
and  deficient  In  vigor,  or  not  fully  devel* 
oped  in  some  of  the  esnentlal  parts  or  or- 
gans wbicb  would  enable  It  to  live  as  an 
Independent  being,  indeed,  If  It  be  little 
more  tban  a  mere  germ,  the  law  has 
quickened  it,  and  It  is  within  the  reach  of 
amendment.  Life,  in  the  law  of  amend- 
ment, means  mere  quickening,  ante-natal 
life,  tbat  which  Is  sufficient  to  start  with, 
though  It  may  be  much  less  tban  is  requi- 
site to  support  existence  against  tbe  most 
feeble  attack  if  theamending  power  benoC 
Invoked.  Altogetlier  a  different  and 
higher  measure  of  life  Is  contemplated  In 
the  law  as  a  basis  for  amending  form.  In 
order  that  form  may  be  amended  there 
must  be  vltaltiy  of  substance  snffleient 
to  burst  from  tbe  wonib,  pass  through  all 
tbe  stages  of  being  ontll  final  Judgment  is 
rendered,  and  endure  perpetually  in  the 
Judgment  Itself.  The  reason  for  this  dlf- 
ferencp  Is  that  amendment  of  substance  la 
capable  of  Increasing  vitality  and  raielng 
it  to  any  required  standard  of  vigor  and 
durability,  whereas  by  amending  form 
tbe  quantity  of  life  Is  not  varied,  tbe  whole 
of  life  being  lodged  In  substance,  none  of 
it  in  mere  form.  Amendment  of  sobstance 
aids  a  declaration  to  live  and  augment  its 
life,  and  not  merely  to  exert  tbe  vital  force 
which  it  already  possesses. 

7.  We  are  now  ready  to  apply  the  doc- 
trines of  the  foregoing  discusslun  first  to 
tbe  case  which  we  have  Just  overrnled, 
and  next  to  the  case  at  bar.  Tbe  declara- 
tion in  the  former  sought  to  lay  down 
this  scheme  of  action,  or  supply  tbe  mate- 
rials for  Its  construction :  It  was  the  de- 
fendant's legal  duty  to  tlie  pialntitt  not  to 
obstruct  a  certain  sewer-pipe,  which  con- 
veyed waste-water  from  the  plaintiff's 
premisas,  and  discharged  tbe  same  on  tbe 
defendant's  land.  The  defendant  did  ob- 
struct It,  to  the  plaintiff's  damage;  there- 
fore, a  right  to  recover.etc.  ft  was  mani- 
fest from  the  original  declaration  tbat 
this  was  tbe  particular  duty  and  tbe  act- 
ual breach  comprehended  in  tbe  pleader's 
design.  78  Oa.  307-  The  breach  was  folly 
described,  but  tbe  dnty  was  apparently  as- 
sumed to  exist,  for  nothing  from  which  It 
could  be  rightly  inferred  was  alleged.  By 
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reason  o(  this  omiBsieD  no  duty  of  for- 
bearance to  ubBtract  the  pipe  appeared, 
and  connegnently  no  cause  of  action  was 
Bet  forth,  although  a  good  and  aafficlent 
one  was  evidently  embraced  In  the  design 
of  the  pleader.  Hohad  a  complete  design. 
The  duty  and  breath  he  Intended  to  de- 
clare upon  would,  if  they  existud,  conflti- 
tute  a  real  cause  of  action,  and  only  one 
fact  requisite  to  show  their  existence  was 
omitted.  By  amendment  In  the  court  be- 
low, made  In  response  to  a  demurrer,  this 
omlssloB  was  supplied.  The  plaintiff 
pleaded  an  easement  subjecting  thedefend- 
ant*H  land  to  the  burden  of  receiving  the 
water  dlRcharged  from  the  pipe.  The 
moment  thin  fact  was  added  to  what  the 
declaration  already  contained  a  complete 
cause  of  action  was  stated.  But  this 
eoort  held  that  it  was  error  to  allow  the 
amendment,  the  declaration  not  bdng 
amendable,  for  the  reason  that  no  cause 
of  action  was  set  forth  at  first.  We  have 
already  seen  that  this  reason  was  the 
very  one  why  the  declaration  should  have 
been  amended,  because,  but  for  it,  no 
amendmentwouldhavebeen  needed.  And 
there  was  certainly  enough  to  amend  by, 
even  if  we  are  to  attribute  to  the  pleader 
the  absurd  intention  of  treating  It  as  the 
legal  duty  of  one  man  tu  allow  another  at 
will  and  without  pemilKBiou  to  conduct 
his  waute  water  to  his  premises  In  an  arti- 
ficial drain,  and  discharge  it  thereon.  If 
It  was  the  pleader's  real  purpose  to  pro* 
pound  this  theory  of  a  legal  duty,  we 
coold  still  be  In  no  doubt  as  to  what  doty 
he  meant  to  assert  and  Insist  upon.  It 
seems  much  more  probable,  however,  that 
he  Intended  to  rely  upon  the  easement 
w^hich  he  afterwards  alleged  by  way  of 
amendment,  and  that  on  account  of  Inad- 
vertence, haste,  or  carelessness,  he  failed 
to  plead  It  in  the  beginning.  It  was  ap- 
parently very  grons  negligence  not  to 
plead  it,  but  the  right  to  amend,  given  by 
statute.  Is  not  lost  by  an,v  negligence 
whatever.  The  court  may,  by  virtue  of 
aectloo  3482  of  the  Code,  impose  terms 
upon  its  exercise,  but  cannot  for  any  rea- 
son wholly  deny  the  right  to  amend  if 
there  Is  enough  in  the  declaration  to 
amend  by.  No  false  theory  of  the  pleader 
as  to  what  facts  will  Hufllce  to  raise  the 
duty  covered  by  his  design  will  count 
against  the  right  to  amend,  provided  the 
design  itself  is  dlBclosed,  and  Ib  one  which, 
when  filled  out  by  aH  the  necessary  facts, 
will  embrace  a  cauae  of  action, — the  Iden- 
tical cause  on  which  the  suit  was  com- 
menced. If  the  plalntin  really  has  the 
identical  cause  of  action  which  ne  has  en- 
deavored to  plead,  why  should  the  mis- 
take of  bis  pleader  In  leaving  out  one  of 
its  npcessary  constituents,  beeauRe  he  sup- 
posed It  need  not  go  in,  be  any  bar  to 
amending?  Is  not  the  chief  object  of 
amendment  the  correction  of  mistakes? 
Mistakes  occasioned  by  error  ot  Judgment 
or  opinion  are  quite  as  open  to  correction 
as  any  other.  Indeed,  were  couns^  of 
purpose  and  by  Intention  tn  leave  a  decla- 
ration incomplete  after  so  far  developing 
the  design  and  the  identity  of  his  cause  of 
action  as  to  furnish  enough  to  amend  by, 
he  would  not  therehy  forfeit  the  statutory 
right  of  his  client  to  a  mead.  The  statut^ 
v.l3s.£.no.33— 52 


except  as  a  guide  to  the  court  in  imposing 
terms,  cares  not  what  occasions  the 
amendment  to  t>e  needed.  The  right  to 
amend  Is  granted  irrespective  of  any  and 
every  consideration  as  to  whether  there 
was  fault  or  not  In  falling  to  have  the 
pleading  sufficient  at  first.  In  the  ease  at 
bar,  also,  the  declaration  was  ampl^^ 
more  than  ample— In  Its  supply  of  matter 
to  amend  by.  Its  theory  of  duty,  breach, 
and  right  to  recover  may  be  formulated 
thus:  It  was  the  defendant's  duty  to  the 
plaintiff  not  to  cause  the  death  of  her  son 
by  n^ligence;  the  defendant  did  by  neg- 
ligence cause  his  death,  to  the  plaintiff's 
damage,  etc. ;  therefore,  the  right  to  re- 
cover, etc.  The  breach  and  the  manner 
of  it  were  set  out  with  much  particularity, 
and  all  the  facts  needful  to  raise  the  duty 
under  the  act  of  1887  appeared,  except  the 
one  fact  that  the  plaintiff  was  dependent 
upon  her  son  tor  support.  Misled  by  the 
previous  ii'isconstruction  of  the  Code  by 
th\<3  court,  the  presiding  ludge  refused  to 
allow  the  plaintiff  to  amend  by  supplying 
this  omitted  fact,  the  amendment  being 
offered  as  soon  as  thejndge  announced  his 
opinion  in  favor  of  sustaintug  the  defend- 
ant's demurrer,  and  before  any  Judgment 
to  that  effect  was  written  oat  or  entered. 
The  statute  giving  the  right  of  action  to 
the  mother  in  such  cases  was  not  pleaded 
or  referred  to  in  the  declaration ;  but  so 
full  was  the  declaration  that  any  one  of 
average  intelligence,  whether  learned  In 
the  law  or  not,  on  Clearing  it  read  In  con. 
nectlon  with  the  statute,  could  not  fall  to 
understand  that  the  design  of  the  pleader 
was  to  base  his  action  on  that  statute. 
In  administering  the  law  of  amendment 
courts  cannot  afford  to  be  less  astute 
than  ordinary  by-standers  who  may  hap- 
pt?n  to  be  present  at  their  proceedings. 
We  have  no  doubt  that  the  able  and 
learned  Judge  who  presided  In  this  case 
well  knew  what  duty  of  the  defendant 
towards  the  plaintiff  was  meant  to  be 
asserted;  and,  had  he  been  at  liberty  to 
follow  his  own  convictions  as  to  the  true 
law,  ic  is  very  probuble  he  would  hare  al- 
lowed  the  amendment.  This  is  the  second 
instance  In  which  we  have  been  con. 
strained  to  reverse  hlro  as  a  consequence 
ot  correcting  a  misleading  decision  of  this 
court.  His  willingness  to  abide  by  au- 
thority which  ought  to  control  him  for 
the  time  being  Is  not  the  least  conspicuous 
of  his  many  judicial  virtues. 

8.  The  cross-bill  of  exceptions  com- 
plains of  error  in  not  sustaiuing  the  de- 
murrer on  another  ground  In  addition  to 
that  Just  considered.  This  ground  as- 
serts, lu  substance,  that  for  the  time  being 
the  track  was  that  of  the  Central  Com- 
pany,—the  employer  of  the  plaintiff's  son, 
—which  company  was  using  it  under  its 
own  franchise,  and,  therefore,  that  the 
defendant  was  under  no  duty  to  a  servant 
of  theCeutral  Company.  But  according  to 
the  declaration  the  track  belonged  to  the 
defendant, and  all  duties  relating  either  to 
it  orto  the  bridge  were  ItsdutlesexctuHive- 
ly.  It  was  the  lord  paramount,  and  was 
In  possession  and  use  of  the  track  in  com- 
mon with  Ite  tenant  or  licensee,  the  othc 
company.  There  Is  no  hint  in  the  decla- 
ration m  any  undertaking  by  the  latter  to 
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keep  either  the  track  or  the  brldsre  In 
proper  condition.  On  the  contrary,  it  Is 
allef^d  that  the  defendant  owed  to  that 
company,  as  well  as  to  the  plalntilT'a  son, 
the  duty  of  keeping  the  track  and  the 
bridge  safe  fur  use.  In  connection  with 
this  ground  of  demurrer  wain  urged  In  the 
arKUtuent  the  doctrine  of  Imputed  negli- 
gence, a  doctrine  which  Is  of  doubtful 
standing  in  the  law,  and  which.  If  recog- 
nized, is  to  be  cautiously  applied.  The 
application  of  it  sought  to  be  made  here 
ta  this:  Acciirding  to  the  declaration  the 
plalotilTs  son  was  in  the  employment, 
not  of  the  defendant,  but  of  the  Central 
Company.  By  some  arrangement  between 
the  two  companies  the  latter  acquired  the 
right  to  run  its  trains  over  a  portion  of 
defendant's  track  In  the  city  of  Atlanta. 
The  track  was  spanned  by  a  bridge,  which 
it  was  thed^endant'sdaty  to  keep  light- 
ed at  night,  and  In  safe  condition,  and, 
the  bridge  being  low,  to  keep  ropes  ad- 
justed in  proper  position  and  at  a  proper 
elevation  so  that  persons  on  top  of  the 
cars  approaching  the  bridge  would  come 
In  contact  with  the  ropes,  and  thus  re- 
ceive warning  of  danger  In  time  to  shun  It 
by  bowing  down  low  enough  to  pass  un- 
der the  bridge  without  Injury.  The  de- 
fendant was  negligent  In  maintaining  too 
low  a  bridge,  in  not  lighting  It  at  night, 
in  allowing  the  ropes  to  decay  or  be  out 
ol  placp,  and  In  not  keeping  them  up  so 
as  to  give  the  necessary  warning;  also  In 
allowing  dangerous  timbers  to  project 
from  the  bottom  of  the  bridge  down- 
wards, lu  consequence  of  this  negligence, 
of  which  the  plaintiff's  son  was  Ignorant, 
he,  during  a  dark  night,  while  on  top  of  a 
moving  train  of  cars  of  tlie  Central  Com- 
pany, and  engaged  In  the  line  of  his  duty, 
struck  against  the  bridge  and  was  kilted. 
There  was  no  allegation  that  the  Central 
Company  was  ignorant  of  the  defendant's 
negligence  and  the  danger  occasioned 
thereby,  and  the  contention  is  that,  as 
there  was  no  privity  between  the  defend- 
ant and  the  plaintiff's  son,  the  duty  of  the 
defendant  In  rejcard  to  the  bridge  and  the 
ropes  was  not  directly  to  hlin,  but  was  to 
the  Central  Company;  and  that.  If  tlie 
latter  company  knew  of  the  danger,  and 
neverthelens  ran  into  It,  this  was  contrib- 
utory negligence  by  the  master,  which  Is 
to  be  Imputed  to  the  servant  who  suffered 
or  was  killed  by  the  joint  negligence  of  the 
master  and  the  defendant.  There  Is  nn 
answer  to  this  contenton.  dependent  on 
the  rules  of  pleading,  which  answer  we 
shall  make  presently,  but  we  may  suggest 
in  passing  what  might  be  said  were  that 
response  not  at  hand.  One  who  engages 
with  a  master  to fnmlsha  safe wayforthe 
passage  of  the  latter  and  his  servants, 
and  allows  them  to  enter  upon  and  use 
the  way  accordingly,  is  to  be  underHtood 
as  holding  it  out  to  the  servants,  as  welt 
as  to  the  master,  aH  fit  for  nafe  use,  and  as 
Inviting  the  servants  to  use  It  in  the  due 
course  uf  trannacting  the  master's  busi- 
ness. This  puts  him  In  a  relation  of  duty 
towards  the  servants  no  less  direct  than 
that  which  he  bears  to  the  master:  but  a 
duty  governed  by  the  law  of  tort.  Instead 
ul  the  law  of  contract.  For  the  violation 
ol  this  du ty,  by  which  oneot  theservantsia 


Injured,  It  is  no  answer  to  say  that  themas- 
ter  aided  in  the  violation,  or  was  instru- 
uroental  in  causing  injury  to  be  austained 
hj  reason  thereof,  or  that  he  was  negli- 
gent in  not  protecting  theservant  asalnsfe 
the  consequences  of  the  defendant's  neg- 
ligence. If  the  defendant's  negligence  was 
In  part  the  proximate  canee  of  the  in- 
Jury.  The  rule  of  our  law  (Code,  §  2972) 
Is  that,  if  the  person  Injured  could,  by  the 
use  of  ordinary  diligence,  have  protected 
himself  against  the  consequences  of  the 
defendant's  negligence,  there  can  be  no  re* 
covery;  bat,  we  apprehend,  be  is  not  to 
lose  his  action  if  some  one  etseconld  have 
protected  him,  and  negligently  failed  to 
do  It.  Far  more  reasonable  would  It  be 
to  treat  both  tlie  negligent  parties  as 
wrong-doera,  and  make  thera  botb  an- 
Bwerable  for  the  result  to  whicb  they 
mutually  contributed,  than  to  excuse  one 
of  them  because  the  other  also  was  at 
faoU.  Be  this  as  It  may,  there  was  no  er- 
ror In  overruling  this  ground  of  demurrer 
to  the  plaintiff's  declaration,  becaoae  it 
does  not  appear  that  the  Central  Com- 
pany was  negligent  or  at  fault  in  any  way 
whatever.  On  the  contrary,  the  death  of 
the  plaintttT's  son  is  attributed  in  the  dec- 
laration wholly  to  the  negligence  of  tbe 
defendant.  If  in  this  respect  the  declara- 
tion is  not  true.  Its  want  of  truth  is  mat- 
ter of  defensive  pleading  by  direct  denial 
or  otherwise.  The  mere  failure  to  allege 
that  the  Central  Company  was  Ignorant 
of  the  danger,  or  of  the  conditions  which 
caused  the  danger,  Is  do  warrant  for  as- 
suming contributory  negllgeora  on  the 
part  of  that  company.  Kpntucky  &  I.  B. 
Co.  V.  Hall.  126  Ind.  m,  25  N.  E.  Rep.  219; 
Railroad  Co.  v.  Evans.  (Ga.)  13  S.  E.  Rep. 
580.  Judgment  reversed.  On  croaa-bill  of 
exceptions,  affirmed. 

NOTE. 

Authorities,  besides  cases  In  ttie  Oeorgia  Re- 
ports, which  may  tie  consalted  in  oosnection  with 
the  foregoing  opinion:  Pleading  at  common  law 
ffas  origjoally  ore  tenn»  at  tbe  bar,  and  defects 
were  oured  l/nstanter.  2  Reeves,  Hist.  Com. 
Law,  <Ed  1880,)  569.  Afterwanls,  when  they 
came  to  be  written,  either  party  could  amend  to 
form  or  Bubstanoe,  so  long  as  the  pnx»ediDgs 
were  in  paper,— that  is,  before  the  record  was 
made  up.  1  Bao.  Abr.  224 :  2  Vin.  Abr.  S91 ;  1 
Petersd.  Abr.  (60S)  et  seg. ;  1  Tldd  Pr.  eu  et 
sea. ;  1  Har.  Dig.  lUi;  Mans.  Dem.,  149  et  seq. . 
"The  Compleat  Attorney  and  Solicitor,"  aO0  et 
seg.;Anon.,lSallE.47;  Anon.. S Salic. SSO: Walte- 
V.  ijkiiRhton.  Fortes.  277;  BonAeld  v.  Hilner,  S 
Burrows,  10»8;  lAmer.  &  Eng.  Enc  Lair,  p.  546; 
Queen  v.  Inhabitants,  Sid.  107  It  is  not  too  late 
to  amend  the  declaration  after  demurrer,  joindor, 
and  argument.  Taylor  v.  Bramble,  Barnes.  6; 
Farmer  v.  Burton,  Id.  9:  Pool  v.  Hamerton.  3  Bar- 
nard. 96;  Hardy  v.  Gilding,  8  Lev.  39;  Jones  v. 
Edwards,  3  Mees.  ft  W.  21a:  Ooodwin  v.  Hannah, 
6  Strob.  157.  See  King  T.  Bllames,  Hardw.  Cas. 
Temp.  12,  3 Strange,  97e;  Anon.,  SHod.  1«7;  Qneen 
V.  inhabitants,  supra;  IBac.  Abr.  226:  2Vix).  Abr. 
(317;)  1  Petersd.  Abr.  (529;)  1  Tid<l,  Pr.  706;  3 
Chit.  Pr.  761.  Penal  actions  are  amendable  at 
common  law,  the  same  aa  (Hrdlnary  actions.  1 
Tidd,  Pr.  711^  Etngv.  El  lames,  supra:  Jonear.  Bd- 
wards,  sum-a.  Somethingto''amendDV.'*  ITidd, 
Pr.  713;  King  v.  ElUines,  Hardw.  Cas.  TempL 
42;  Woodman  v.  Inwen,  Barnes,  9;  Giddens  v. 
Mirk,  4 Ga.  364;  Cbristian  v.  Penn,  SGa.  4&S;  Led- 
ainpor  v.  Central  Line  Steamers,  75  Oa.  SB7 ;  Smets 
V.  Weathersbee,  R.  U.  Charlt.  637.  Declantioos 
settlns  out  no  cause  of  action  amendable.  Skin- 
Digitized  by  Google 


Ga.) 


PHILLIPS  r.  O'NEAL. 


819 


ner  v.  Grant,  18  Vt.  488;  PuJlen  v.  Hutchinson, 
S»  Me.  249:  King  Railway  Co.,  7»  Uo.  828; 
liaoi  T.  Ballwa;  Co..  67  Ho.  278;  Railway  Co. 
▼.  Piper,  88  Kan.  58.  Bafc  see  Hobby  t.  Head,  1 
Day,  908.  Leave  to  amend.  Creel  t.  Brown,  1 
Rob.  (Ta.)  266;  Strange  t.  Floyd,  0  GraL  474; 
Tnunbo  v.  Finley,  l-i  8.  C.  306;  Blaohofl  v. 
Bleaee,  20  S.  C.  460:  UlUer  v.  StarkJS.  C.)  7  S. 
K.  Bep.  fiOl;  Btorall  t.  Bowers,  10  Humph.  B80; 
Gammon  t.  SchmoU,  6  Taunt  844.  Not  allowed 
after  dlsmlsBal  on  general  demurrer.  Hart 
Bowie,  84  La.  Ann.  823.  **Canae  of  action." 
Colby  Pr.  p.  106  et  Beg. ;  8  Amer,  &  Eng.  Eno. 
Law,  46;  Petre  v.  Craft,  4  East,  4SS;  Stevenson 
T.  MudRett,  10  K.  H.  388:  UerriU  v.  Russell,  12 
IT.  H.  79;  Cabarga  v.  Seeger,  17  Fa.  St  614; 
Jackson  t.  Splttall,  L.  R.  6  C.  P.  868;  Cooke  7. 
Oill,  L.  R.  8  C.  P  107;  Durham  t.  Spenoe,  L.  R. 
«  Ezch.  4G;  Cherry  v.  Thompson,  L.  R.  7  Q.  B. 
57S:  President,  etc.,  v.  Railroad  Co^  10  How.  Fr. 
i,  Veeder  v.  Baker,  88  N.  Y.  180;  HIU  ▼.  Smith, 
M  Vt  S36;  Rodgers  v.  Association,  17  S.  C.  410. 
Ameudmentof  bUlslnequily.  Story,  Eq.  Fl.  $888 
et  sea. ;  Mitf.  Eq.  PL  by  I'yler,  309.  413, 418. 419; 
1  Dauell,  Oh.  Pr.  401  et  seq.  Bubstattce  and  form 
dlatlDgolabed.   Gould,  Fl.  p.  486,  o.  9,  S  U* 


JOBNBON  T.  GVMHINOS. 

(ISu/tmme  Court  Qwrgta.  Oct.l9,189L) 
CntioBARi— Whu  Lw. 
Ooeof  the  errOTs  awlgiiea  In  the  oarWorort 
being  that  the  magistrate  rendered  Judgment  for 
the  plaintiff's  debt,  and  the  action  being  baaed 
upon  an  account,  them  was  a  question  of  fact  in- 
Tolved,  and  consegueDtly  the  remedy  In  the  first 
Instance  was  not  by  certiorari,  but  by  appeal  to 
a  ]nry  in  the  Jnstloe's  court,  the  amount  claimed 
bung  under  fbo. 

(SvUotm*  by  the  Court.) 

Error  from  saperlor  court,  Falton 
couDty;  Marbhall  J.  Clabkk,  Judge. 

Petition  for  certiorari  by  C.  J.  Johnson. 
The  certiorHri  was  dlBmlseeU  In  the  court 
twlow,  and  petitioner  brings  error.  Af- 
firmed. 

OneCummingsaned  Johnson  In  a  niagts- 
trate's  court  lor  $23.60,  balance  due  for  10 
quarter  kega  of  beer,  the  suit  being 
brought  by  CummlnffB,  "snlu  wholesale 
dealer  In  the  Qerlie  Brewing  Company's 
Cincinnati  beer, "  The  magistrate  decided 
In  favor  of  Cummlngs,  and  Johnson  sued 
out  a  certiorari  to  the  superior  court.  In 
which  court  the  certiorari  was  dismissed, 
on  the  ground  that  the  petition  therefor 
and  the  magistrate's  answer  did  not  pre- 
sent guestlons  of  law  alone,  but  ques- 
tions of  mixed  law  and  tact,  and  that  ap- 
peal tu  a  jury  In  the  magistrate's  court, 
and  not  certtornri,  was  the  proper  reme- 
dy, to  which  ruling  Johnson  excepted. 

Bagene  M,  Mitchell,  fur  plaintiff  in  er- 
ror. J.  C.  JeakiDB,  for  defendant  In  error. 

FwB  CUBI411.  Jadgment  affirmed. 


Fbiluph  t.  O'Neal. 
(Suprwme  Cowt  ef  Oeorgta.  Oct.  10, 1891.) 

VWSDOK  AND  VbITDBS  —  MlBTAKE  —  BOCTTDABIM — 

Bmr  AVD  Sbcohdabt  Btidivgb. 

1.  Where  each  of  two  coterminous  proprie- 
tors recognlies  the  ownership  of  the  other,  and 
that  the  tract  of  each  is  bounded  by  that  of  the 
other,  the  aaoartainment  of  the  true  line  between 
them  fixes  the  extent  of  their  respective  tracts. 

9.  If  one  by  m  make  purchases  a  strlpof  land 
from  the  other  which  really  belongs  to  nlmself. 
though  be  aoqvire  aotnal  poasesaicHi  by  reason  of 


his  purchase,  he  Is  not  bound  to  surrender  the 
possession  In  order  to  arold  paying  the  purchase 
money,  it  the  transaction  was  by  mutual  mistake, 
or  if  it  was  by  mistake  of  the  purchaser  and 
fraud  on  the  pert  of  the  vendor. 

8.  The  rule  that  transactions  in  the  sale  and 
purchase  of  land  which  were  evidenced  by  writ- 
ing are  not  to  be  proved  by  parol,  without  first 
accounting  t<x  the  absence  of  the  writing,  ap- 
plies in  tUs  case. 

i.  The  relevancy  of  possessloot  etc.,  of  an- 
other traofe  by  a  turd  person  is  not  apparent. 
There  was  no  error  in  denying  a  new  trial  on  any 
of  the  groanda  aet  forth  In  the  nwtlon. 
{auUalnu  by  the  Omuri.} 

Brrorfrom  city  conrt  of  Atlanta;  How- 
ABD  Yah  Eppb,  Judge. 

Action  by  Mary  S.  Phillips  against  Hi- 
ram 0*Neai,  on  notes  given  for  the  pur- 
chase price  of  land.  Judgment  for  defend- 
ant. Plalntltr  brings  error.  Affirmed 

Bruyiea  (ft  Sons,  for  plaintiff  In  error. 
Simmoaa  A  Oonigant  for  defttndant  In 
error. 

Blbcklkt,  C.  J    This  case  has  been  here 

twice  before.  O'Neal  r.  Phillips,  83  Ga. 
666, 10  S.  E.  Rep.  862;  Phillips  v.  O'Neal, 
86  0a.  142,  lis.  ^.  Sep.  581.  On  the  first 
occasion  it  was  held  that,  If  the  pleas  of 
O'Neal  were  found  to  be  true,  the  verdict 
should  be  In  his  favor.  At  the  trial  which 
took  place  afterwards  the  verdict  was  in 
his  favor,  and  this  was  a  finding  that  the 
pleas  were  true.  But  tbecourt  having  ad- 
mitted someillegalevldence  thatmay  have 
Influenced  the  Jury  in  their  opinion  as  to 
where  the  true  boundary  which  originally 
divided  the  premises  of  the  respective  par- 
ties was  located,  a  new  trial  was  granted, 
not' for  the  pnrpose  of  reopening  the  whole 
controversy,  but  for  the  purpose  of  ascer- 
taining where  the  true  boundary  was. 
This  court  thought  that  the  true  Issue 
remaining  for  trial  was:  "  Where  Is  the 
north  boundary  of  the  line  of  Phillips*  land? 
Did  Phillips'  land,  when  she  nold  to 
O'Neal,  extend  north  of  Pine  street?  If  it 
did,  she  Is  entitled  to  recover  on  the  notes 
sued  on;  ft  It  did  not.  she  is  not  entJtl3d 
to  recover,  for  she  only  sold  her  interest 
in  the  land  lying  north  of  Pine  street  to 
O'Neal's  land.  If  there  was  any  of  her 
land  lylngnorth  of  PInestreet,  then  O'Neal 
purchased  it,  and  would  be  bound  to  pay 
these  notes ;  It  not,  he  wonld  not  be  bound 
to  pay  the  notes."  The  court  added: 
**  We  think  the  IsHue  above  stated  should 
be  submitted  alone  by  the  conrt  to  the 
Jury,  together  with  the  queRtion  of  Inter- 
est, and  nothing  else."  This  course  was 
pursued  by  the  superior  conrt  at  the  last 
trial,  and  the  Jury  again  found  In  favor  of 
O'Neal.  Mrs.  Phillips  moved  lor  a  new 
trial,  and  the  motion  was  overruled. 

1.  These  parties  were  coterminous  pro- 
prietors, and  each  acknowledged  the  own- 
ership of  the  other,  O'Neal  by  the  deed 
from  Love  to  him,  which  was  dated  Au- 
gust 20, 1883,  and  Mrs.  Phillips  by  her  bond 
for  titles  to  O'Neal,  which  was  dated  Sep- 
tember 21,  1885.  O'Neal's  tract,  as  de- 
scribed In  the  aforesaid  deed,  was  bound- 
ed "south  by  Phillips' true  line,"  and  the 
description  in  the  bond  fortltles  from  Mrs. 
Phillipsto  O'Neal  was  as  follows:  "A  eeiv 
taln  tract  or  parcel  of  land  on  the  north 
aide  of  Fine  street,  and  east  side  of  For^ 
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adjoining  the  said  Hiram  O'Neal  on  the 
north  and  N.  J.  Hammond  on  the  ea^t, 
being  all  my  interest  north  of  Plueetreet;" 
and  the  obligation  she  assumed  in  the 
bond  was  "to  make  eald  O'Neal  a  title  to 
all  or  her  interest  in  and  to  all  of  her  said 
lot  north  uf  Pine,  warranting  the  same 
against  her  heirs  and  assigns. "  As  the 
limit  ol  O'Neal's  tract  was  Mrs.  Phillips' 
true  line,  and  as  Mrs.  Phillips  recognized 
that  O'Neal's  land  extended  to  her  line, 
the  location  of  that  line  would  show  the 
true  original  boundary  between  their  re- 
spective tracts.  If  that  boundary  was 
not  north  of  Piue  street,  then  Mrs.  Phillips 
sold  to  O'Neal  hie  own  land,  for  she  did 
not  Intend  or  undertake  to  sell  anything 
sooth  of  that  street,  and  she  expressly  de- 
clare'3  that  what  she  did  sell  was  all  her 
Interest  north  of  it.  If  she  had  no  Inter- 
est north  of  It,  O'Neal  acquired  nothing 
by  bis  purchase.  There  had  bten  no  dis- 
pute as  to  th»  boundary,  and  consequent- 
ly no  settlement  of  a  dispute  was  involved 
In  the  transaction;  there  was  nothing  in 
the  nature  of  a  compromise  or  the  adjust- 
ment of  a  controversy. 

2.  O'Neal  sets  up  by  his  plea  that  he 
was  Ignorant  ol  the  location  of  the  true 
line,  and  that  both  Mrs.  Phillips  and  her 
husband,  who representfld  henn  the  trans- 
action, knew  where  It  was,  and  did  not 
inform  him.  He  insists  also  that,  if  they 
did  not  know,  this  made  a  case  of  mutual 
mistake;  and  that,  as  they  represented. 
In  effect,  that  they  did  know,  he  Is  entitled 
to  relief,  inasmuch  as  he  really  recelred  no 
'Consideration.  To  this  it  was  answered, 
when  tlie  caue  was  first  bere,  tliat,  as 
O'Neal  acquired  possession  by  reason  of 
his  purchase  from  Mrs.  Phillips,  lie  was 
bound  to  restore  the  possession  or  pay  for 
the  land.  Bat  that  position  was  distinct- 
ly overruled,  this  court  saying-  "In  a 
case  like  the  present,  it  is  not  necussary 
that  the  contract  should  have  been  rescind- 
ed and  the  property  restored  to  the  vendor. 
Neither  a  court  of  law  nor  of  equity  <>ould 
or  would,  under  the  facts  alle^ied  In  these 
pleas,  require  arestoration  of  the  property 
to  the  plaintiff.  That  would  be  to  require 
one  to  restore  to  anothttr  property  which 
belonged  to  himself.  If  A.  purchase  a 
horse  from  B.,  thinking  at  the  time  that 
the  horse  belongs  to  B.,  and  give  bis  note 
for  the  purchase  price,  B.  knowing  at  the 
time  that  the  horse  belongs  to  A., the  ven- 
dee, such  note  would  be  witboutconsldera- 
tlon;  and,  inasmuch  as  the  horse  had  got 
into  the  hands  to  which  it  belonged,  it 
would  be  manifestly  unjoat  to  require  It 
to  be  restored  to  a  person  to  whom  it  did 
not  belong.  So,  in  this  case,  it  the  land 
belonged  at  the  time  of  the  purchase  to 
the  purchawer  and  not  to  the  vendor,  and 
the  iiurohaser  believed  it  belonged  to  the 
vendor,  and  the  vendor  knew  that  he  had 
no  title  to  it  himself,  there  could  be  no 
flense  or  Jnstice  in  requiring  a  restoration 
of  possession  of  the  property  to  the  ven- 
dor. It  would  be  taking  the  property 
that  belonged  to  cme  man,  and  giving  it 
to  nnother,  who  had  no  claim  to  it." 
Neverthelf^s.  at  the  last  trial,  the  counsel 
for  Mrs.  Phillips  requested  the  court  to 
charge  the  Jury  thus:  "Ifyou  believe  from 
the  evidence  that  O'Neal  acqatred  poaaes- 


ston  of  the  land  under  and  by  virtue  of  bis 
purchase  from  Mra.  PhlHlpa,  and  that  be 
still  holds  possesion  of  the  same,  and  has 

not  been  evicted  and  turned  out  of  posses- 
Blon,  yon  should  find  for  the  plaintiff,  as  It 
would  be  inequitable  and  unjust,  under 
such  a  state  of  facta,  for  O'Neal  to  bold 
on  to  the  property,  and  not  pay  fur  it." 
For  three  reasons  the  denial  of  tbls  request 
was  proper:  (1)  It  was  not  law  In  its 
application  to  this  case;  (2)  this  court 
had  so  ruled  In  88  Ga. 666,108.  E.  Bep.  852; 
(3;  It  was  whollylrrelevanC  upon  the  ques- 
tion whether  the  land  of  Mrs.  Phillips  ex- 
tended north  of  Pine  street,  which  was 
the  Issue  on  trial.  If  the  decision  of  tbls 
court  In  S5  Ga.  142. 11  S.  £.  Rep.  581,  was 
uf  any  authority. 

S.  Another  ground  of  the  motion  for  a 
new  trial  complains  that  O'Neal,  on  cross- 
examination,  was  not  required  to  answer 
as  to  certain  transactions  involving  writ- 
ings. It  is  enough  to  say  that  the  writ- 
ings, or  some  of  them,  were  uot  produced 
or  accounted  for.  Moreover,  this  testi 
mony  related  to  the  fact  uf  taking  and  re> 
talnlng  poaaesalonr  which,  as  we  have 
seen,  was  not  material. 

4.  It  is  not  clear  to  us  that  the  court 
erred  in  excluding  the  evidence  of  Mulinsx 
as  to  Crawford  Munroe's  occupation  of 
a  portion  of  the  Brumby  tract,  and  we 
think  the  court  did  not  err  in  denying  a 
new  trial  on  any  of  the  grounds  set  forth 
in  the  motion.  Judgment  affirmed. 


RioHHo.ND  &  D.  R.  Co.  V.  WRiairr. 
(awpreme  Court     Gwrgia.   Oct.  19, 1801.) 
HiaTBB  AND  Sbbvant— NaoueurcBi— AasuHRioi 

or  KiSK— ii.'VIDKROB. 

This  cose  turned  on  the  credibility  of  ^ 
wltneaaes,  and  there  was  no  abuse  of  discaietioD 
by  tbe  court  below  in  not  granting  a  new  trial. 
(Syllahus  by  the  Cowt. ) 

Error  from  city  court  of  Atlanta ;  How- 
ard Van  Epps,  Judge. 

Action  for  personal  injuries  by  'Robprt 
"Wright  against  the  Richmond  &  Danville 
Railroad  Company.  Judgment  for  pialn- 
titf,  and  defendant  appeals.  Affirmed. 

The  following  Is  the  official  report: 

Wright  sued  the  railroad  company  for 
damages  lor  personal  injuries,  and  ob- 
tained a  verdict  for  $475.  Defendant 
moved  for  a  new  trial,  upon  the  grounda 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.,  and  excessive.  The  motion 
was  overruled,  and  It  excepted.  The  evi- 
dence for  plaintiff  was,  in  brief,  to  the  fol- 
lowing effect:  At  the  time  he  was  hart  he 
was  working  for  the  Georgia  Pacific  Rail- 
way, which  Is  controlled  by  defendant. 
He  was  hurt  on  the  night  of  Decemlier  16, 
1889,  after  he  bad  been  working  a  little 
o^er  two  weeks  for  that  company.  He 
was  Instructed  by  a  conductor— one 
Guthrie— to  couple  an  engine  and  cab  to 
another  cab,  tbe  latter  being  stationary. 
He  gave  the  fireman  of  the  engine,  on 
whose  side  he  was,  a  car-length  signal  to 
slack  up ;  but  he  did  not  seem  to  alack  up, 
and,  Jnst  l>efore  he  struck  tbe  standing  cab, 
gave  him  a  signal  to  stop.  He  did  not 
stop,  but  struck  tbe  cab,  and  knocked 
It  about  two  and  a  half  or  three  feet.  He 
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tbeo  signaled  the  flremau  to  stand  still, 
and  tuld  him  to  stand  §tlll  and  let  him  go 
In  and  make  the  coupling.  He  vent  in  to 
make  the  coupling.  UarinK  ft  link  and 
lamp  In  one  hand  and  a  stick  In  the  other. 
He  laid  his  lamp  down  on  the  end  of  the 
stationary  car.  and  tried  to  get  the  pin 
out,  bnt  it  was  tight,  and  heconld  not 
shake  it  loose.  Hetook  the  other  link  and 
commenced  driving  up  the  tight  link,  and 
all  at  once  heard  the  engine  exbanat, 
(when  an  engine  la  moving  It  will  ex- 
nanst,)  and  he  went  to  ran  out,  and  stum- 
bled on  something,  and  threw  up  his  hand 
to  catch.  He  threw  up  his  hand  on  the 
dead-hlock,  and  Just  as  he  did  so  it  was 
struck  and  caught.  The  fireman  saw  the 
signal  be  gave  him  to  stand  still,  and  the 
engine  was  standing  completely  still 
wbm  he  went  In.  It  would  have  been 
plaintiff's  duty  to  give  him  a  signal  to 
come  forward;  and  plaintiff  did  nut  do 
Bu;  he  came  forward  without  such  signal. 
When  plalntifl  was  driving  the  pin  up  he 
was  stooping  or  squatting  down.  He 
bad  to  do  BO.  It  waB  as  much  as  he  could 
do  to  drive  It  up  wltb  the  link.  It  was 
very  tight.  When  he  went  between  the 
ears  be  was  going  to  couple  wltb  hia 
stick.  It  comes  handler  for  liira  to  couple 
with  a  stick  than  without  one.  Did  nut 
remeiul)er  whether  he  laid  It  on  the 
ground  or  the  platform  of  the  cab,  but 
be  knew  he  had  to  lay  it  down  to  drive 
out  thp  pin.  He  could  not  get  the  pin  out 
with  the  stick.  He  did  not  get  np  on  the 
platform  of  the  cab  to  get  the  pin  out,  be- 
cause heconld  not  get  it  out  on  the  plat- 
form. Charles  SimnionH,  another  brake- 
man  or  switchman,  saw  the  accident.  He 
was  there  to  give  them  the  elgnals,  but  i 
was  not  giving  any  Hignals  thnt  plaintitf 
knew  of ;  and  whether  or  not  the  engine 
was  moved  on  Simmons' signal  plaintiff 
did  not  know.  Both  of  them  gave  the 
signal  tn  stand  still,  which  was  the  last 
fiignal  mafle.  Simmons  was  standing  on 
one  end  of  the  cab  and  plaintiff  on  the 
other.  Plaintiff  did  not  make  the  coup- 
ling. No  slack  caught  tile  hanci.  When 
be  was  hurt  Guthrie  told  tslramons  to  cut 
the  engine  loose,  and  pnt  plaintiff  on  It, 
and  go  up  to  the  office,  and  he  would  tele- 

Shone  for  the  doctor,  and  have  him  come 
own  to  dress  plaintiff's  hand.  The  en- 
gine did  not  pull  the  cabs  up  to  the  office 
when  plaintiff  went  with  It.  The  cabs 
were  left.  He  did  not  tell  Guthrie  he  was 
hart  by  the  slack  rolling  out  while  he  was 

EDSbing  the  pin.  The  engineer  asked  blm 
ow  he  got  hurt,  and  whether  he  got  hurt 
the  second  time  he,  the  engineer,  hit  the 
care,  or  the  first  time;  and  plaintiff  told 
him  he  got  hurt  the  second  time.  At  that 
time  be  was  between  28  and  29  years  old, 
and  was  earning  $1.25  a  day;  working 
during  the  week  all  the  days  and  on  Sun- 
day night.  He  went  to  work  again  alter 
the  Injury,  the  last  of  May.  Worked  for 
two  or  three  days  helping  a  man  pile 
Bhlngles  and  plank,  and  ttien  drove  a 
Bpring  wagon.  With  the  spring  wagun 
he  worked,  until  the  weather  commenced 
getting  cold,  for  f4.50  a  week.  He  is  now 
working  for  defendant  as  a  switchman, 
and  has  been  working  on  this  Job  since 
November  or  December,  1890.    Has  not 


been  working  for  them  ever  since.  When 
be  la  able  to  go  he  Is  able  to  work.  In 
February  he  lost  nearly  half.  In  Decem- 
ber he  did  not  know  bow  much,  but  knew 
he  drew  $18  and  something.  Drew  $16 
and  something  in  January  ,  $20  in  March. 
Did  not  remember  what  he  drew  In  April. 
The  last  pay  day,  gut  about  $20.  He 
stopped  off  from  work  the  second  week 
before  the  trial,  which  occurred  on  May 
IS,  18S1.  Was  not  discharged.— Just  quit. 
He  can  now  work  tolerably  well,  bnt  can- 
not do  good  work  as  he  could  before  he 
got  hurt.  If  he  does  two  or  three  days* 
hard  work,  it  will  pain  his  hand  so  he  can 
hardly  stand  it.  Where  the  leaders  are 
drawn  he  cannot  bear  for  anything  to 
touch  bis  hand.  It  seems  tender  and  sore 
all  the  time,  unless  he  has  a  glove.  His 
hand  was  "bursted"  across,  and  then 
from  two  of  hia  fingers  out  to  his  thumb. 
There  was  a  hole  that  you  could  run  your 
thumb  in;  and  his  first  finger  hasn't  any 
feeling  at  all.  It  wan  the  last  of  April 
when  his  hand  liealed  up.  He  suffered 
about  a  month  or  six  weeks.  It  seemed 
like  pins  or  needles  sticking  all  through 
bis  band.  He  could  not  sleep  day  or 
night,  and  could  not  rest  unless  his  band 
was  bound  up  tight.  It  pains  him  yet 
sometimes,  etc.  It  he  does  any  kind  of 
heavy  work,  or  any  kind  of  lifting  or 
straining,  it  pains  him  and  hurts  him  for 
two  or  three  days;  or  If  he  lifts  as  much 
as  a  24-pound  sack  of  flour  it  will  pain 
him.  In  the  fix  bis  band  is  now  he  cannot 
do  near  the  work  he  coold  do  before  It 
was  hurt.  Before  be  could  work  all  the 
time,  and  now  can  pat  tn  about  three  or 
fourdays  a  week.ornot  so  many,  Wheth- 
I  er  it  was  against  the  rules  to  go  In  be- 
tween the  cars  he  did  not  know.  Sup- 
posed It  was  a  rule  of  the  company  that 
couplings  were  to  be  made  with  sticks. 
No  rules  were  read  to  him  at  all,  and  he 
could  not  read  them  himself.  He  did  not 
know  whether  he  made  bis  mark  or  not 
to  the  agreement  or  rule  hereafter  to  be 
mentioned.  Guthrie  asked  him  if  he  had 
ever  signed  the  coupling  list,  and  he  told 
him,  "No;"  and  Guthrie  said,  "Well,  sign 
this  here,  and  we  will  go  home.  It  ain't 
no  'count  nohow,"  Guthrie  did  not  read 
It.  and  plaintiff  did  not  bear  It  read. 
Plaintiff  signed  something.  He  did  not 
know  what  it  was.  That  was  the  second 
morning  after  Guthrie  hired  him.  He  was 
not  made  to  sign  the  rule.  Signed  the 
next  morning  alter  they  employed  him. 
He  bad  a  stick  that  he  coupled  with,  and 
used  it  all  the  time.  The  rules  were  never 
read  to  him.  and  never  explained  to  him. 
There  was  a  copy  shown  to  him.  Hf 
could  not  read  them.  If  it  was  a  mle  to 
use  a  stick,  it  was  not  read  to  him.  and 
be  did  nut  know  it.  No  one  explained 
any  rules  to  hlni.  What  was  required  of 
a  brakeman  as  to  signals,  switching, 
carrying  keys,  running  an  engine,  and  all, 
he  learned  when  he  first  came  to  the  rail- 
road. The  only  caution  Guthrie  ever 
gave  him  was  as  he  was  going  to  make 
a  coupling,  and  the  end  of  a  coal-car 
dropped  out,  and  Guthrie  came  and 
looked  at  it,  and  told  him  he  must  be 
particular  about  going  between  those  old 
coal-ears,  because  they  were  not  safe. 
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Charles  Simmons  testified  for  plaintiff, 
amons  other  tbin£S.  He  was  preaent 
when  pleintiS  yraa  hurt.  WltoeHS  gave 
no  signal;  bat  while  both  the  cabs  were 
standing  perfectly  still  plalntlO  went  be- 
tween them,  and  got  down  to  knock  the 
ptn  out,  so  he  could  enter  the  link ;  and 
the  engine  moved  the  cab  It  was  coupled 
to,  without  a  signal,  and  plaintiff  was 
hurt.  Plaintiff  did  not  finish  the  coup- 
ling, but  witness  went  In  and  made  the 
coupling;  not  right  then,  but  a  shurt 
time  afterwards.  The  pin  was  a  crooked 
one.  It  was  not  out  when  witness  went 
In.  When  the  engineer  came  ahead  he 
came  so  quick  plaintiff  did  not  know  It, 
and  plaintiff  raised  his  hands  up,  and  the 
dead-block  caught  his  hand.  He  had  one 
hand  on  tlie  top  of  the  pin  be  was  knock- 
ing uuder.and  knocked  that  rightstraight 
up.  He  moved  right  quick,  and  that 
threw  hla  hand  up  In  the  way  ol  the 
draw-head.  Wftneris  was  looking  at  bim, 
and  swears  that  was  the  way  It  hap- 
pened. Wlien  he  went  pn  the  engine  with 
plaintiff  after  plaintiff  was  hurt  the  cabs 
were  left.  The  pin  was  so  crooked  It  was 
fastened.  If  It  bad  been  straight  tt  would 
not  have  been  hard  to  get  out.  It  had  to 
be  knocked  out.  No  sticks  were  ever  fur- 
nished witness.  He  knew  nothing  about 
stleka.  Never  saw  any  rules;  no  Instrac* 
tlons.  Used  sticks  (or  putting  on  brakes. 
A  physician   testified  for  plaintiff  that 

f>lalntlff*s  right  hand  was  crushed,  the 
n]ury  being  to  the  tendons  uf  the  flexor 
muscies,  and  also  to  the  palmar  surface, 
stiffening  the  band.  Witness  found  that 

Elalntlff  was  unable  either  to  open  the 
and  or  to  close  It  to  grasp  anything,  and 
that  the  Injury  was  permanent.  The  ten- 
dons of  the  muscles  were  contracted  per- 
manently, and  bad  lost  elasticity,  etc. 
The  injury,  as  It  appeared  to  him,  would 
lessen  plaintiff's  capacity  to  earn  a  liveli- 
hood perhaps  one-half,  because  there 
were  certain  kinds  of  labor  he  could  not 
do.  Ha  woald  suffer  more  or  less  pain 
through  life,  witness  thought,  from  look- 
ing at  the  back  of  his  band,  the  condition 
of  the  knuckles,  etc. 

The  evidence  fur  defendant,  briefly  stat- 
ed, was:  Charles  Simmons  was  not  close  to 
plaintiff  when  plaintiff  was  hurt.  The 
only  signal  that  was  given  was  to  come 
ahead  and  couple.  It  was  a  car-length 
signal;  and  that  was  all  that  was  done 
until  plaintiff  was  brought  to  the  engine 
and  put  on  It  after  his  hand  was  mashed. 
A  car-length  signal  was  given  by  a  lamp 
held  up,  which  was  then  lowered  to  a  half 
tar  length,  and  then  the  engineer  stopped. 
He  found  out  plaintiff  was  hurt  In  acoupie 
of  minutes.  Plaintiff  told  Outbrle  they 
had  mashed  bis  hand.  Itwas  mashed  the 
first  time  they  approached  It.  (the  cab.) 
The  engine  did  not  approach  the  cab  when 
the  coupling  was  made  but  the  one  time. 
It  went  back  at  a  rate  of  speed  reason- 
able to  make  a  coupling.  The  engineer 
saw  no  signals  except  what  were  given 
him  by  the  fireman.  At  the  time  of  the 
trial  the  fireman  was  dead.  When  plain- 
tiff was  hurt  he  was  put  on  the  engine, 
and  the  engine  moved  off  with  the  cabs. 
At  that  time  the  coupling  was  already 
made.  Plaintiff  did  slgA  the  rule  or  agree- 


ment as  to  coupling,  with  his  mark,  and 
Guthrie  witnessed  the  signature.  When 
Guthrie  faired  plaintiff  he  asked  plaintiff  if 
be  knew  the  rules  of  the  ruad,  and  he  Haid 
he  did.  Guthrie  told  him  that  there  was 
a  coupling  form  bo  must  sign.  Without 
that  he  was  not  allowed  to  work.  Tuck 
htm  to  the  office,  and  gave  him  the  paper. 
He  (plaintiff)  said  he  could  not  read  or 
write,  and  lor  Guthrie  to  fill  It  oat.  Guth- 
rie read  It  over  to  him,  and  filled  It  out, 
and  plaintiff  touched  the  pen  to  the  mark, 
and  used  the  stick  afterwards.  The  other 
men  used  sticks  furnished  by  thecompauy. 
Gutbrie  had  cautioned  plaintiff  about  go- 
ing between  moving  cars.  Had  seen  mm 
go  in  when  he  ought  notto.  TheconpUng 
to  that  car  was  made  by  plaintiff  at  that 
time.  He  told  Guthrie,  at  the  time,  he  en- 
tered the  link,  and  went  to  push  the  pin 
down,  and  the  slack  rolled  out  ahead  of 
the  pin,  and  caught  his  hand.  Defendant 
p  u  t  in  6  vidence  the  agnwmen  t  or  rule  signed 
by  plaintiff  November  28, 1889,  which  was 
to  the  effect  that  plaintiff  fully  understood 
that  the  rules  of  defendant,  lessee  of  the 
Georgia  Pacific  Railway,  positively  pro- 
hibited brakemen  from  coupling  or  nn- 
coupling,  except  with  a  stick,  and  that 
brakemen  or  others  mnst  not  go  between 
cars  under  any  circumstances  (or  the  pur* 
pose  of  coupling  or  uncoupling,  or  for  ad- 
justing ptns,  etc.,  when  an  eni^ne  was  at* 
tached  to  such  ears  or  train ;  and  that,  in 
consideration  of  being  employed  by  such 
company,  be  agreed  to  be  bound  by  said 
rule,  and  waived  all  or  any  llatilllty  of  the 
company  to  him  for  any  results  of  diso- 
bedience or  Infraction  thereof.  The  agree- 
ment concluded  with  the  statement,  "I 
have  read  the  above  carefully,  and  fnlly 
understand  it. "  It  was  attested  by  Guth- 
rie, and  accompanied  by  his  certlflcate 
that  plaintiff  signed  It,  as  appeareil,  by 
bis  "mark,"  and  that  be,  Guthrie,  read  it 
over  to  plaintiff,  and  carefully  explained 
It.  Also  by  a  note  to  the  effect  that,  t)e- 
fore  any  one  was  allowed  to  enter  the  serv- 
ice of  the  company  as  a  brakeman,  flag- 
man, switchman,  or  fireman,  he  must  sign 
one  of  these  forms,  and  previous  to  sign- 
ing It  must  Insert,  In  his  own  handwrit- 
ing, above  bis  signature,  the  words,  "I 
have  read  the  above  carefully,  and  fully 
understand  it;"  that,  in  cases  where  the 
would-be  employe  could  not  read  or 
write,  bis  signature  must  be  made  with 
his  mark,  and  the  witness  must  fill  up  the 
certificate.  Inserting  the  employe's  name 
in  the  blank  space  left  (or  that  porpose* 
etc. 

Jackson  A  Jackson^toT  plaintiff  In  error. 
Bigby  A  Berry  and  John  C  ileecf,  tor  d^ 
fendnnt  In  error. 

Peb  Cubiau.  Judgment  affirmed. 


Georgia  Bailroad  &  Banking  Co.  t 

Pendleton  et  ah 
(Suprsme  Court  of  GtorgkL  Oot  19,  UBL) 

MOHTOAOB  —  PORKOLOetTES  —  WaIVIR  OT  CoKJO- 

TION8— AoTioJi  ow  Note— JUBT  Thiai. 
1.  If  not  In  alt  oaaes  whatsoever,  oertmlnly  In 
any  case  admitting  of  doubt,  the  questioQ  of  reo- 
dering  a  Judgment  by  the  euperior  court  without 
a  Juiy  U  one  not  involvlag  jurisdiction,  bnt  tba 
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proper  exercise  of  Jarlsdictlon,  and  the  Improper 
dooision  of  it  is  mere  error,  and  will  not  render 
thtt  JudinDeni  void. 

2.  A  lolnt  action  against  tho  maker  and  In- 
dorsers  oi  a  promissory  note  is  a  civil  case,  found- 
ed on  an  ancondltional  contract  in  writing;  a&d, 
where  no  issuable  defenae  is  filed  under  oath  or 
affirmation,  the  oonrtmajrendarludgmeDt  there- 
on agalost  all  of  the  defendants  wltnoot  the  ver- 
dict of  a  jury. 

8.  Where  the  maker  of  a  promissory  note  ez- 
eoutes  a  mortgage  to  secure  the  same,  and  In  the 
mortgage  stipuiatea  for  the  payment  of  all  ez- 
penses  of  collection,  including  10  per  cent,  at- 
torney's feea,  and  declares  as  a  part  of  the  moru 
sage  deed  that  it  may  be  foreclosed  tor  such  ex- 
penses and  attorney's  tees,  together  with  the 
principal  and  intarest  of  the  note,  and  a  Judg- 
ment of  foreclosure  is  afterwards  rendered  ao- 
cordingly,  and  Judgment  ap<m  the  note  against 
the  maker  and  Indorsers  fa  also  rendered  In  a 
proper  action,  and  afterwards  the  Indorsers  waive 
in  writing  any  objection  to  the  stipulation  In  the 
mortgage  as  to  attorney's  fees,  such  waiver  is  a 
rati&ation  by  them  of  the  maker's  act  in  giving 
the  mortgage,  and  they  cannot  afterwards  insist 
that  the  judgment  of  foreclosure  shall  not  oper- 
ate against  them  as  conclusive  upon  the  question 
of  the  creditor's  right  to  appropriate  a  sufficient 
mmount  of  the  proceeds  of  the  mortgaged  proper- 
ty to  the  payment  of  such  fees. 

4.  One  of  the  indorsers  being  the  president 
of  the  cwporatlon  which  executed  the  mortgage, 
and  he  aignins  the  same  as  president,  his  assent 
to  the  aUpolaUon  as  to  attorney's  feea  was  given 
thereby,  and  no  further  waiver  a>  to  bim  was 
necessary. 
CSvUuAiu  by  the  Covrt) 

Error  from  Buperior  eoDrt,  Fulton  coan- 
Xy;  MAB8HALL  J.  Clarkb,  Jodf^. 

Action  by  the  Georgia  Railroad  &  Bank- 
log  CompaDy  aicaiast  tbe  PendletoD  Gua- 
no Company,  W.  M.  Pendleton,  and  others 
on  a  note.  Jadgment  for  plaintiff,  and 
on  levy  of  execution  Pendleton  and  oth- 
ers, IndorscTB,  filed  afBdavlte  of  illeKalft  v. 
Judgment  was  rendered  afralnst  plaintiff, 
who  brings  error.  Beveraed. 

J.  B.  CummiDfC  and  Hillyer  A  Bro„  for 
plalntin  In  error.  John  L.  Hopkiaa  A 
Hon,  A.  H.  Cox,  and  Rosaer  Jt  Carter,  tor 
d^ndants  In  error. 

LuHPKUi,  J  The  Pendleton  Guano 
Company,  a  corporation,  desiring  to  bor- 
row money  from  the  Georgia  Railroad  & 
Banking  Company,  executed,  by  its  presi- 
dent, W.  M.  Pendieton,  and  its  treasnrer, 
£.  A.  Werner,  a  promlnRory  note  for  $20,- 
OtiO,  payable  to  tbe  order  of  Charles  G. 
Goodrich,  cashier,  at  the  Gate  City  Na- 
tional Bank.  Atlanta,  Oa.  The  note  was 
not  Indoraecl  by  the  payee,  but  was  in- 
dorsed by  W.  M.  Pendleton,  C.  K.  Mad- 
dox,  and  others,  all  of  whom  were  stock- 
holders, and  most  ot  them  directors,  of  the 
corporatluD,  they  simply  signing  their 
names  across  the  back  of  tbe  note.  All 
tbifl  was  done  before  tbe  note  was  deliv- 
ered to  the  banklagr  company  which  ad- 
Taneed  the  money  upon  It,  as  above  ex- 
ecuted and  Indorsed.  This  note  did  not 
contain  any  stipulation  for  attorney's  fees, 
but  ou  the  day  of  its  execution  the  corpo- 
ration, by  Its  said  prosldeot  and  treasur- 
er, made  a  mortgage  upon  realty  and 
personalty  In  favor  ot  Goodrich,  cashier, 
to  secure  aald  note;  and  the  mortgage 
contained  a  stipulation  that,  in  case  said 
note  was  not  paid  at  maturity,  it  might 
be  foreclosed  lor  principal,  Interest,  and 


tbe  costs  and  expenses  of  collection.  In- 
cluding 10  per  cent,  attorney's  fees.  Aft- 
erwards suit  was  broufl;bt  on  the  note, 
judgment  was  rendered  thereon  by  the 
court  without  the  Intervention  of  a  Jury, 
and  the  mortgage  was  foreclosed  for  prln- 
dpal,  Interest,  coats,  and  10  per  cent,  at- 
torney's fees.  The  mortgage  0.  fii.  having 
been  levied  on  tbe  mortgaged  property, 
the  guano  company  was  seeking,  by  equi- 
table proceedings,  to  enjoin  the  sale  un- 
der this  levy,  when  an  agreement  was  en- 
tered Into  between  tlie  plalntltl  and  tbe 
Indorsers,  who  were  interested  In  tbe  cor^ 
poratlon,  and  controlled  its  affairs,  by  the 
terms  of  which  tbe  sale  was  postponed  un- 
til tbe  following  January,  and  the  Indors- 
ers agreed  to  offer  no  further  delay  or  ob- 
stacle to  the  sale,  and  also  to  make  no 
resistance  as  to  attorney's  fees.  This 
agreement  was  signed  by  all  the  Indorsers 
except  Pendleton,  who,  it  will  be  remem- 
bered, was  the  president  of  tbe  corpora- 
tion. When  the  property  ot  the  corpora- 
tion was  sold  under  this  li. /d.,  a  portion 
of  the  proceeds  was  appropriated  to  tbe 
payment  of  the  attorney's  tees  mentioned 
In  the  Judgment  ot  foreclosure.  After  all 
this  was  done,  the  0.  fa.  Issued  from  tbe 
com  m  on  -la  w  J  udgmen  t  w  as  le  vied  on 
property  of  tbe  deleudaut  Indorsers,  and 
they  filed  severally  tb^r  affidavits  of  Ille- 
gality. 

1,2.  One  of  tbe  grounds  ot  the  Illegality 
was  that  tbe  Judgment  was  void  as  to 
these  indorsers,  for  the  reason,  as  alleged, 
that  it  was  rendered  by  tbe  court  without 
the  Intervention  of  a  Jury,  upon  acontract 
which  was  not  unconditional;  the  con- 
tention being  that  such  indorsers  were  on- 
ly liable  on  condition  tbe  note  was  duly 
presented  to  the  principal  at  maturity, 
dishonored,  and  such  tact  duly  notified  to 
the  Indorsers.  This  contention  assumes 
that  the  persons  mentioned  as  indorsers 
were  liable  only  as  such,  and  not  other- 
wise. Under  tbe  (acts  above  recited.  It 
would  not,  perhaps,  be  going  too  far  to 
hold  that  these  persons  were  not,  in  a 
strict  sense,  indorsers.  but  were  really 
sureties,  and  liable  as  makers.  It  is  un- 
necessary, however,  to  thus  rule  fu  this 
case.  At  best,  tbe  question  whether  or 
not  the  court  should,  without  a  jury,  ren- 
der Judgment  on  this  paper  was  not  free 
from  doubt;  and,  when  a  Judgment  up- 
on such  a  paper  ts  asked  of  tbe  court,  ft 
may  resolve  the  doubt  by  Judicially  deter- 
mining whether  it  Is  a  case  requiring  tbe 
verdict  of  a  Jury  or  not.  As  stated  In  the 
first  bead-note,  we  do  not  tbink  the  de- 
termination of  this  question  Is  one  involv- 
ing tbe  Jurisdiction  k>t  the  court,  but  ratb- 
Pi  how  the  court  shall  exercise  the  Juris- 
diction it  undoubtedly  has  both  of  the 
persons  and  subject-matter  before  Itt  and 
the  Incorrect  determination  ot  theqnes. 
tlon  would  be  simply  an  error  which  de- 
fendants should  endeavor  to  prevent  ut 
tbe  time  of  its  comiulssion,  or,  at  least, 
seek  to  have  the  samecorrected  by  a  prop- 
er motion  during  the  term  when  such  er- 
ror was  made.  We  do  not  mean  to  bold 
that  It  suit  was  brought  upon  a  written 
contract,  which  plainly  and  beyond  all 
question  was  not  unconditional,  a  Judg- 
ment by  the  court  without  a  Jury  would 
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be  valid;  bnt  we  do  mean  to  Bay  that,  Id 
a  case  where  it  Is  doubtfal  whether  there 
should  be  a  verdict  or  ajiidKtuent  without 
a  verdict,  and  the  court  adjndlcates  that 
a  Jury  Is  not  necesBary,  and  reodera  Judg- 
ment accordingly,  mcb  Jadfcment  will  not 
be  abBolutely  void.  If  erroneously  ren- 
dered, the  error  may  be  corrected  as  above 
Indicated,  but  the  Judgment  will  not  bo 
open  to  attack  by  Illegality  after  the  ex- 
piration of  the  term  at  which  it  waR  ren- 
dered, eepeclally  when  defendants  have  by 
their  conduct  acgutesued  in  its  validity. 
The  conBtltutlon  provides  tbafthe  court 
shall  render  Judgment  without  the  verdict 
of  a  Jury,  in  all  civil  casea  founded  on  un- 
conditional contracts  in  writing,  where 
an  laeuable  defense  is  not  filed  under  oath 
or  affirmation."  So  far  as  the  maker  is 
concerned,  this  note  Is  undoubtedly  an 
unconditional  contract  in  writing;  and, 
even  If  the  personB  described  as  Indoniers 
are  liable  only  em  ancb,  Htlll  they  may  be 
sued  In  the  same  action  with  the  prlnd- 
pal.  When  such  a  suit  la  brought,  in  deter- 
mining whether  or  not  the  services  of  a 
Jury  are  needed,  the  action  must  be  classi- 
fied, and  the  question  must  he  settled 
whether  it  is  or  \s  not  "founded  on  an  un- 
conditional contract  in  writing."  Other- 
wise the  curious  result  might  follow  that 
as  to  one  of  the  defendants  there  should 
be  a  Judgment  of  the  court  wlthoutajnry, 
and  as  to  others  there  must  be  a  verdict 
and  Judgment,— alt  In  the  eanie  case.  Our 
constitution  and  laws  do  not  con  template 
any  such  procedure  as  this,  and  therefore. 
In  a  case  like  the  present,  the  same  sort 
of  Jndgment  should  be  rendered  against  all 
of  the  defendants.  In  our  opinion,  there 
Is  no  variance,  either  from  tnitb  or  sound 
principle,  In  classifying  this  case  as  one 
founded  upon  an  unconditional  contract 
In  writing,  and  thecourt  properly  rendered 
its  Judgment  against  all  of  the  defendants 
without  a  Jury. 

3,4.  Other  grounds  of  the  affidavits  of 
Illegality  made  the  point  that  If  the  mon- 
ey arising  from  the  sale  of  the  guano 
company's  property  under  tbemortgaee 
fl.  fa.,  which  was  appropriated  to  the 
payment  of  attorney's  fees,  had  been  ap- 
plied to  the  common  law  ^.  f«.,  such  ap- 
plication. In  connection  with  other  cred- 
its thereon,  would  have  satisfied  the  latter 
S.  fa.,  and  therefore,  so  far  as  afHants  are 
concerned,  It  has  been  paid.  Granting  all 
this  to  be  tmoy  a  complete  answer  to  It 
Is  that  all  these  defendants,  except  W.  M. 
Pendleton,  expressly  agreed  In  writing 
to  make  no  resistance  to  the  collectlou 
of  these  attorney's  fees;  and  Mr.  Pendle- 
ton, as  president  of  the  corporation, 
signed  the  mortgage  agreeing  to  pay  at- 
torney's fees  without  objection  to  that 
stipulation  therein,  and  wltliont  giving 
any  notice  to  plaintiff  timt  hewonldclaim 
any  exemption  from  Uability  In  conan- 
quencc  of '.'lese  fees  being  collected  out  ot 
tne  proceeds  of  the  mortgaged  property. 
Hence  we  rule,  In  effect.  In  the  tliird  and 
fourth  head-notes,  that  these  Indorsera 
waived  all  objections  to  the  plaintiff,  ap- 
plying a  sufficiency  of  the  proceeds  ot  the 
mortgiiged  property  to  the  payment  of 
these  fees,  and  they  J,rp  bound  by  such 
waivers.  Judgment  reversed. 


SOUTHBRH  PAO.  Co.  T.  BTBWABT. 

(Supreme  Court  of  Qwrqia.  Oct  10,  ISOL) 

RbMOVAL  ot  CaUSU— ATTACnSHT. 

1.  Inasmuch  as  by  the  st&tntQ  of  the  United 
States  an  application  to  remove  a  cause  from  a 
state  court  to  the  United  States  cirunit  court  ia 
in  time  ifmade'*atthetime,orstaaytlnMbaf(»«, 
the  defendant  is  required  by  Qie  lam  of  the  state, 
or  the  rale  of  the  state  court  In  whioh  such  suit 
is  brought,  to  ansirer  or  plead  to  the  declaration 
or  complaint  of  the  plaintiff;"  and  inaamuch 
as  the  Law  Of  Gewvia  entitles  the  defendant  to 
plead  at  any  time  before  final  Judgment,  where 
the  case  is  one  commenced  by  attachment,— an 
application  made  to  remove  at  any  time  before 
final  Judgment  is  not  too  late,  where  the  defend- 
ant has  filed  no  plea. 

3.  A  stipulation  between  the  parties,  by 
which  the  plaintiff  in  attachment  aorees  to  dis- 
pense with  bond  as  a  ocmdltion  to  aiasolvii^  tha 
attachment,  and  the  defendant  agrees  to  be  bound 
by  any  Judgrment  rendered  An  the  state  oooxt  as 
if  said  compai^  were  within  the  Jurisdiction  of 
said  court,  and  had  been  personally  served,  wiU 
not  oust  the  right  of  removal  or  estop  thedetead- 
aat  from  ezerolslng  such  lighL 
{SyUMbua  by  the  Court.) 

Error  from  city  court  of  Atlanta;  Uow- 
ABD  Van  Epps,  Judge. 

Action  aided  by  attachment  by  David 
O.  Stewart  agalnat  the  SoDtbern  PaclOe 
Company.  Defendant  brings  error  from 
an  order  refusing  to  remove  the  canae  to 
the  circuit  court  of  the  United  States.  Re- 
versed. 

Calhoun,  King-  &  Spalding  and  J.  T. 
Pendleton,  for  plalntiH  In  error.  JZ.  Ar- 
nold  nnd  B.  R.  Arnold^  tor  d^endant  In 
error. 

Bleckley.  C.  J*.  This  was  an  attach- 
ment for  flO,000.  sued  oat  on  the  groood 
that  the  company  was  a  non-resideu t  of 
the  state  of  Georgia,  In  favor  of  Stewart 
agninst  the  Southern  Pacific  Company. 
It  was  levied  by  the  service  of  garuiah- 
ment,  and  was  returnable  to  the  Jnne 
term,  18U0,  of  the  city  court.  Before  that 
term  arrived,  the  parties  entered  Into  a 
written  agreement,  whereby  It  was  stip- 
ulated that  the  company  be  relieved  from 
the  necessity  of  giving  bond  to  dlsBolve 
the  garnlshmeut,  and  that  it  would  enter 
a  general  appearance  In  lieu  of  giving 
bond  and  security.  This  clause  was 
added:  "The  Southern  Pacific  f?ompanv 
fully  consents  to  the  Jurisdiction  of  the 
city  court  ot  Atlanta,  and  agrees  to  be 
bound  by  any  Judgment  rendered  In  said 
case  as  It  said  company  was  in  the  Jarla- 
dlction  of  said  court,  and  had  been  per- 
sonally served.*"  By  petition  to  the  city 
court,  presented  on  the  llth  of  May.  1891. 
the  company  applied  to  remove  the  case 
to  the  circuit  court  of  the  United  States 
for  the  northern  district  ot  Georgia,  al- 
leglng  that  the  company  was  a  rltlsen  of 
Kentucky,  and  the  plaintiff  a  cltlceii  o( 
Georgia.  The  court  accepted  the  petition 
and  the  accompanying  boud.  Two  days 
afterwards  It  ordered  that  the  ncceptaacs 
be  revoked,  holding  that  the  case  was  Dut 
removable.  The  order  ot  revocntlcai  Is 
complained  of  as  error. 

1.  Oneot  the  reasons  assigned  here  In 
argument  why  f  he  case  Is  not  removable 
is  that  tho  application  came  too  late.  It 
is  contended  that,  under  the  stipulation 
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above  recited,  the  caee  ceased  to  be  an  at- 
tachment proceeding:,  bat  pot  upon 
the  footlnf;  of  an  ordinary  action,  and 
that  the  time  Iof  AIIdk  a  plea  or  answer 
was  the  appearance  term,  or  certain- 
ly not  later  than  the  snbeeqaent  term. 
We  think  otherviM.  The  Btipolation 
Blmply  pot  the  case  where  it  would  have 
stood  If  bond  and  eecarity  had  been  ^ven 
to  dissolve  the  samlabment,  and  we  have 
no  atatntti  or  rnle  of  court  which  requires 
plea  or  answer  earlier  In  an  attachment 
case,  where  the  attachment  has  been  dis- 
solved, than  where  it  has  not  been  dis- 
solved. The  only  statute  upon  the  sub- 
ject is  section  SSlOof  the  Code,  which  says: 
"  The  defendant  may  appear  by '  himself 
or  attorney  at  law,  and  make  his  defense 
at  any  time  before  final  Judgment  is  ren- 
dered atrnlnat  him."  This  sectloi)  was 
construed  in  Kimball  v.  Nlcol,  68  Ga.  175, 
as  holding  the  case  open  for  appearance 
and  defense  down  to  the  actual  rendition 
of  final  Jndffment.  So  far  as  appears,  the 
company  in  this  case  bad  not  tiled  any 
plea  or  answer  when  the  petittoo  to  re* 
move  was  presented.  Had  a  plea  then 
been  filed,  it  woold  have  been  In  time; 
and,  this  bftinc;  so,  the  right  to  remove 
bad  not  been  lost,  the  statute  of  tbe 
United  States  allowing  the  petition  to  be 
made  and  filed  "at  the  time  or  any  time 
before  the  defendant  is  required  by  the 
laws  of  the  state  or  the  rule  of  the  state 
court  in  which  such  suit  is  brought  to  an- 
swer or  plead  to  tbe  declaration  or  com- 
plaint of  the  plaintiff. "  St.  D.  S.  1886-47, 
pp.  r>S3,  554,  §  3. 

2.  We  can  see  no  trace  of  any  eetoptiel 
In  the  stlpolatlon  betweeen  the  parties. 
The  company,  by  agreeing  to  be  bound  by 
any  Judgment  rendered  in  the  state  court, 
did  not  expressly  waive  tbe  right  u!  re< 
moval.  Itdoeenot  nowseekto  controvert 
the  Jurisdiction  of  the  city  court,  but  sim- 
ply to  exercise  a  right  consistent  with 
that  Jurisdiction.  It  treats  Itself  as  upon 
the  same  footing  as  it  would  have  occu- 
pied bad  tbe  court  obtained  Jurisdiction 
over  Its  person  by  giving  tbe  notice  pro- 
vided tor  In  section  8809  of  the  Code.  The 
point  ralHed  In  argument  that  the  bond 
dirt  not  provide  for  entering  special  ball 
seems  to  have  no  merit.  But,  whether  so 
or  not.  It  was  not  passed  upon  by  the 
court  below,  tbe  court  having  revoked  Its 
acceptance  of  the  petition  and  bond  be- 
cause the  case  vras  not  removable,  and 
not  because  of  any  defect  in  the  bond  ten- 
dered. Judgment  reversed. 


Lassiter  v.  Cabbolu 
(Supreme  Court  of  Georgia.   Oct.  IS,  189L) 
BsHvicB  or  Pkocbss. 
Where  there  was  an  original  process  at- 
tached to  the  declarstiim  which  vras  not  copied 
end  served  on  tbe  defendant,  tbe  declaration 
alone  being  served,  it  was  competent  for  the 
court,  on  motion  of  tbe  plaintiff's  counsel,  to  or- 
der the  original  process  to  be  made  returnable  to 
the  next  term  of  tbe  court,  and  tbat  a  copy  be 
served  on  the  defendant,  notwitbstandisg  the  de- 
fendant had  made  a  motion  to  dismiss  theactlon. 
{Syllubtia  by  the  Court.) 

Error  from  city  court  of  Atlanta ;  Buw- 
4.Bi>  Van  Eppb,  J  udge. 


Action  by  Mattle  Carroll  against  M.  E. 
Lassiter.  From  an  order  overruling  de- 
fendant's motion  to  dismiss  the  action, 
she  brings  error.  Affirmed. 

R.  L.  Rotjjtoni,  for  plaintiff  In  error. 
SimmoDB  (ft  CoriigaOy  (or  d^endant  lu  er- 
ror. 

SiHUONS,  J.  The  exceptions  in  this  case 
were  to  an  order  of  the  court  below  over- 
rullug  a  motion  to  dismiss  thecase  for  lack 
of  SOTvlce,  and  granting  time  to  perfect 
service.  It  appears  that  the  defendant 
was  served  with  a  copy  of  the  declaration, 
but  no  copy  of  the  process  was  attached 
thereto,  further  than  a  printed  form  of 
process,  with  blanks  not  filled,  and  with- 
out the  signature  of  the  clerk.  Regular 
process,  however,  was  annexed  to  the  dec- 
laration as  flled.and  upon  this  was  an  ent  ry 
by  the  sheriff  that  the  defendant  had  been 
served  with  a  copy.  At  the  appearance 
term  the  defendant  traversed  this  return, 
and  moved  to  dismiss  as  above  stated. 
The  Cdurt  hdd  that  the  defendant  had  not 
been  properly  served,  but  ordered  that  tbe 
original  process  be  amended  so  as  to  be 
made  returnable  to  the  next  term  as  tbe 
appearance  term  of  tbe  case,  and  that  a 
copy  of  the  declaration  and  of  the  process 
as  amended  be  served  on  the  defendant  in 
terms  of  the  law.  We  think  the  court  had 
tbe  right  to  do  this.  In  the  case  of  Peck 
V.  La  Roche,  8ff  Oa.  814, 12  8.  E.  Rep.  698, 
relied  upon  by  counsel  for  tbe  plaiotlO  In 
error,  the  question  was  not  as  tg  tbe 
power  of  the  court  to  amend  process,  and 
extend  the  time  (or  service;  but  as  to  the 
power  of  the  clerk,  without  an  order  of 
court,  to  substitute  for  the  original  pro- 
cess a  second  returnable  to  another  term. 
The  other  uutlioritleH relied  upon,  In  which 
there  was  no  original  process,  ara  Inappli- 
cable to  this  case.  McGhee  v.Muyor.etc, 
78  Ga.  790,  R  8.  E.  Rep.  670 ;  Ballard  v.  Ban- 
nroft,  81  Oa.5US;  Reynolds  v.  Lyon, 20  Ga. 
225;  Brady  v.  Hardeman,  17  Oa.  67.  It  le 
clear  that  tbe  entire  absence  of  process 
cannot  be  supplied  by  amendment;  but 
where  there  is  original  process,  as  In  the 
present  Instance,  It  is  in  the  power  of  the 
court  to  retain  the  case,  allowing  such 
amendment  and  granting  Ruch  further 
time  for  aervlce  as  maybe  required  to  give 
due  notice  to  the  defendant.  It  has  been 
held  that  ".the  decisions  made  by  thie 
court  as  to  the  want  of  original  process 
do  not,  in  strictness,  apply  to  a  defect  In 
tbe  copy."  Cochran  v.  Davis,  20 Ga.  581. 
In  that  case  the  copy  was  practically  u 
ineffectual  as  lu  the  present  case,  being 
without  the  signature  of  the  clerk,  but  the 
court  directed  tbat  the  omission  be  sup* 
plied.  This  court  has  repeatedly  recog. 
nized  the  right  of  tbe  court  below.  In  cases 
where  there  was  no  service  of  any  kind, 
to  pass  an  order  amending  the  process, 
and  extending  the  time  for  nervice.  See 
Baker  v,  Thorepaon.  75  Ga.  166,  Allen  v. 
Banking  Co..  8G  Ga.  74,  12  S.  E.  Bep.  265 
In  the  latter  case  it  Is  said  :  If  the  court 
"  was  satisfied  tbat  the  plaintiff  had  used 
due  diligence  to  ascertain  whether  the  dec- 
laration and  process  had  been  served,  he 
then  had  a  right  to  order  the  service  per- 
fected, an  was  dune.  Tbe  granting  of  Huch 
a  motion  Is  largely  within  tbe  discretion 
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of  theeoart."  In  the  present  case  there 
can  be  no  question  of  tbe  proper  exercise 
of  this  discretion.  The  orif^lnal  process 
beinff  resular,  and  tbe  olflcer's  return 
showing  serricp,  and  it  not  appearing 
that  tbe  plalntlH  knew  of  the  omlasion  com- 
plained of,  no  such  laclc  of  diligence  is  at- 
tributable to  him  as  would  call  for  the  dis- 
missal of  bis  case;  and,  eu  far  as  the  de- 
fendant was  concerned,  no  harm  could  en- 
sue from  the  action  of  the  court,  tbe  no- 
tice provided  for  under  the  terms  of  the 
Judge's  order  being  quite  as  ample  as  be 
would  have  bad  if  the  case  hud  been 
brooght  de  novo.  Judgment  affirmed. 


Clark  v.  Empiric  Luhbbr  Co. 
(Supreme  Court  of  Qeorgia.    Oct.  19, 1891.) 
Taxation— HosBAND  and  Wifb— Gift  bbtwbbs— 

lilB  FbSDENS — AtTACHMBNT — EVIDENOB. 

1.  The  books  of  tax  returns  Id  the  ofBoe  of 
the  oomptroller  general  are  of  equal  rank  as  evi- 
dence wl^  those  in  the  proper  offices  of  the  re- 
spective couQties,  and  the  oortifloate  of  the  oomp- 
troller general,  touching  the  contents  of  such 
books.  Is  no  lesa  admissible  than  the  certlScate 
of  the  proper  county  officer  would  be. 

2.  Objection  to  evidence  which  does  not  ap- 
pear to  have  been  presented  in  the  court  below 
will  not  be  passed  upon  by  the  snpreme  court 

8.  The  evidence  showing  that  land  oonveyed 
Co  a  wife  by  a  third  person  was  paid  for  by  her 
husband,  and  there  being  no  evidence  of  any  oon- 
sideration  advanced  by  her  to  the  husband,  the 
transaction  is  a  gift  from  him  to  her. 

4.  After  seizure  of  the  land  as  his  property 
by  virtue  of  an  attachment  a^lnst  him,  a  Joint 
deed  from  the  husband  and  wife  to  a  purchaser 
from  them  is  affected  by  the  doctrine  of  lis  pen- 
dens, and  will  not  prevail  over  the  lien  of  the 
attachment. 

5.  Where  there  is  no  evidence  ot  any  pur- 
chase byLhewUe  from  the  hnsband,  It  Is  not  error 
to  omit  or  deny  Instniottons  on  that  subject  In 
charging  the  Jury. 

6.  Where  the  description  in  the  levy  of  the 
attachment  as  returned  by  the  officer  is  other- 
wise definite,  the  omission  to  set  out  the  number 
of  feet  in  tbe  frontage  of  the  premises  on  a  cer- 
tain street  will  not  prevent  the  doctrine  of  lis 
pendens  from  applying  to  one  who  purchases  Uie 
same  pending  the  levy. 

(Syllaims  hy  the  Court.) 

Error  from  superior  court,  Fulton 
county;  Marshall  J.  Olauki<:,  JudKc- 

Action  aided  by  attachment  by  tbe  Em- 
pire Lumber  Company  against  one  Mont- 
gomery. Plaintiff  obtained  judgment, 
and  execution  was  levied  on  land  as  be- 
longing to  Montgomery.  Frank  Clark  in- 
terposed a  claim  tu  the  land,  and  from  a 
judgment  finding  the  property  subject  to 
the  levy  he  brings  error.  Affirmed. 

Mnyson  &  Hill,  tor  plaintiff  in  error. 
P.  L.  Myn&tt  and  RosaerA  Carter,  for  de- 
fendant in  error. 

Simmons,  J.  Montgomery  gave  to  WIl- 
lingham  au  order  for  800,000  leet  of  lumber 
on  the  Empire  Lumber  Company,  In 

aayment  for  the  lumber,  WllUngham,  on 
larch  29,  1888.  conveyed  to  Mrs.  Mont- 
gomery, at  Montgomery'fl  request,  rer- 
taln  realty  In  tbe  city  of  Atlanta.  The 
lumber  not  having  been  paid  for  by  Mont- 
gomery, the  Empire  Lumber  Company 
commenced  suit  against  Montgomery  by 
attachment  April  29, 1888,  which  attach- 
ment was  on  the  same  day  levied  on  one 


of  the  lots  conveyed  to  Mrs.  Montgomery. 
The  attachment  was  tiled  in  the  clerk's 
office  May  2,  1S88:  and  on  May  8,  I8ij8, 
Montgomery  and  bis  wife  conveyed  the 
lot  levied  on  by  tbe  attachment  to  Clark, 
the  claimant  io  this  case.  Tbe  declara- 
tion In  attachment  was  filed  November 
23, 1888,  and  on  March  25,  1889,  Judgment 
was  obtained  thereon  against  Montgom- 
ery. In  the  description  of  the  property 
levied  on,  made  by  the  sheriff  on  tbe  at- 
tachment, the  number  of  feet  In  the  front- 
age of  the  premises  on  a  certain  street  was 
omitted.  After  the  Jadgment  was  ob- 
talned,  .the  levy,  declaration,  and  judg- 
ment  were  amended,  under  an  order  of 
court,  so  as  to  give  tbe  proper  number  of 
feet  In  the  frontage  of  tbe  lot.  EjEScution 
was  Issued  on  this  Judgment,  and  levied 
upon  the  land,  and  Clurk  interposed  a 
claim  thereto.  On  the  trial  ot  the  claim 
the  Jury  found  the  property  subject,  and 
Clark  made  a  motion  for  a  new  trial, 
which  was  overruled  by  the  court. 

1.  The  fourtli  Kround  of  the  motion  for 
a  new  trial  complains  that  tbe  court  erred 
In  admitting  the  certificate  of  the  comp- 
troller general  In  evidence;  such  certifi- 
cate, it  admissible  at  all,  not  properly 
coming  from  tala  office,  but  from  tbe  conn- 
ty  tax  receiver.  This  ground  uf  tbe  mo- 
tion does  not  state  that  tbe  oertlflcate  of 
the  comptroller  general  was  objected  to 
at  the  time  It  was  offered  In  evidence,  nr, 
If  any  objection  was  made,  what  the  ob- 
jection was.  The  ground  ot  tbe  motion, 
when  heard  before  the  Judge,  was  that 
the  certlQcate  should  have  been  from  tbe 
tax  receiver  of  Dougherty  county.  Instead 
of  from  the  comptroller  general.  We  bare 
frequently  decided  that,  where  a  motion 
for  a  new  trial  Is  made  on  the  ground 
that  the  court  admitted  illegal  eTtdence, 
the  motion  must  state  that  the  objection 
was  made  when  the  evid«ice  was  offertid, 
and  what  the  objection  was;  and,  unless 
this  Is  done,  we  will  not  consider  each 
ground. 

It,  however,  the  reason  asstgued  la 
this  motion  had  been  presented  at  the 
trial,  there  would  have  been  no  error  in 
overruling  the  same.  Under  tbe  law 
(Code.  §  849)  It  Is  the  duty  of  the  tax  re- 
ceiver of  each  county  la  this  state  to 
make  out  three  copies  ot  the  taxdigest  for 
bis  county.  One  of  these  copies  It  la  bis 
duty  to  transmit  to  the  comptroller  gen- 
eral, and  It  Is  filed  in  the  latter's  otHcc; 
and  section  3816  of  tbe  CodH  declares  that 
that  officer's  certlflcate  "shall  give  suffi- 
cient validity  or  authenticity  to  any  copy 
ur  transcript  of  any  record,  document,  pa- 
per, or  file  or  other  matter  or  thing"  in 
that  office,  "or  pertaining  thereto,  to  ad- 
mit the  same  in  evidence  In  any  coart  ot 
this  state."  The  comptroller  general's 
certlflcate  of  the  contuuts  of  the  tax  digest 
Is  therefore  of  equal  rank  as  evidence  with 
that  of  the  ordinary  or  other  proper  officer 
of  the  county  where  the  digest  was  made. 

V  the  objection  bad  been  made  to  this 
ci'ii.ficate  that  It  was  not  a  certlflcate  ot 
the  contents  of  the  tax  digeat,  but  a  cer- 
tlficatu  of  the  tact  that  the  digest  did  not 
contain  the  name  ot  Montgomery,  It 
would  have  presented  a  very  OWerent 
question,  and  perhaps  the  court  would 
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bare  soatataed  the  objection,  and  rnled 
oat  tbe  certificate.  Upon  this  question, 
see  HcDdereon  v.  Hackney,  16  Ga.  521 ; 
Miller  v.  Relnbart.  18  Ga.  246;  Dillon  v. 
Mattox,  21  Ga.  113;  Martin  v.  Anderson, 
Id.  808 »  FerreU  t  Hurst,  68  Oa.  182. 

2  Tbe  flitb  icronnd  complainB»  in  sob- 
Btaoce.  tbst  tbe  eoort  erred  In  ctaarsing 
tbat,  If  the  Jnrj  shonid  believe  from  the 
evidence  that  tbe  considerattou  for  the 
deed  from  WilHntcham  to  Mrs.  Montgom- 
ery was  fnrnlsbed  altogether  by  Mr.  Mont- 
gomery, Mrs.  Montgomery  furnlsblng  no 
part  ol  tbe  conslderatJoQ,  this  would  be 
a  gift  from  Montgomery  to  ber.  The  evi- 
dence dlsclofieB  that  Montgomery  ordered 
the  lumber  from  the  lumber  company, 
sold  It  to  Willtngbam,  and  Willlngham 
paid  Montgomery  therefor  by  conveying 
certain  realty  to  tbe  wife  at  the  request 
of  the  husband ;  and  there  is  no  evidence 
tbat  the  wife  paid  or  advanced  any  con* 
slderation  whatever  to  the  husband  for 
tbe  land.  Upon  tbia  state  of  facts  this 
would  be  dearly  a  gift  by  tbe  huflband  to 
the  wife,  and  there  was  tber^ore  no  error 
in  the  charge  complained  of. 

3.  Tbe  sixth  groand  complains  of  the 
following cfaai^:  "If yon  should  believe 
from  tbe  evidence  *  *  *  tbat  tbe  deed 
from  Mr.  Montgomery  and  Mrs.  Mont- 
gommr  to  tbe  claimant  was  executed 
afterthe  levy  of  tbeattacbment  in  favor  of 
the  plaintiff  against  the  ddendant,  George 
F.  Montgomery,  then  It  would  be  your 
duty  to  find  the  property  subject  to  tbe 
execution."  Tbe  objections  to  this  charge 
urged  on  the  part  of  the  plaintiff  in  error 
were  (1)  that  an  attachment  levied  on  the 
property  of  Montgomery  cannot  affect 
tbe  porebaaer  lor  Talue  and  without  fraud 
who  buys  from  Mrs.  Montgomery;  (2) 
tbe  doctrine  ol  Us  peadeaa  only  applies 
where  the  parties  to  tbe  record  ur  liens 
are  the  same  with  whom  tbe  purchaser 
deals.  The  evidence  shows  that  tbe  at. 
tachraent  was  levied  upon  theland  as  the 
property  of  Montgomery,  the  husband, 
April  2U,  ISSa,  and  was  filed  in  the  clerk's 
office  May  2, 1888,  and  tbat  on  May  8, 1888, 
Clark  purchased  tbe  land  from  Montgom- 
ery and  bis  wife,  and  tbe  deed  to  him  was 
signed  by  tbe  husband  and  wife.  The 
first  objection  was  not  sustained  by  tbe 
evidence.  Instead  of  purchasing  from  the 
wUe  alone,  the  evidence  shows  that  Clark 
purchased  from  tbe  husband  and  wife, 
and  tbe  deed  he  took  was  signed  by  both ; 
and  this  purchase  was  made  after  tbe 
land  bad  been  levied  upon  as  tbe  property 
of  the  husband,  and  tbe  levy  had  been  filed 
in  tbe  clerk's  office.  He  was  therefore 
affected  with  notice  of  the  pendency  of  the 
suit,  and  of  the  seizure  of  the  property  as 
tbe  property  of  the  husband.  The  doc- 
trine of  lia  peadeaa  clearly  applioa  under 
each  a  state  of  facts. 

4.  It  was  also  objected  to  tbe  charge  of 
the  court  tbat  the  doctrine  of //«  pendens 
would  not  apply  In  this  case  because  the 
levy  as  entered  on  the  attachment  omtt- 
ed  to  state  the  frontage  of  the  lot,  and, 
as  this  error  was  not  cured  until  after 
Judgnicnt,  when  by  order  of  court  the  levy 
was  amended  by  stating  tbe  proper  front- 
age, lia  peadeaa  would  only  apply  from 
the  time  ol  the  amendment.  Aa  to  tbia 


we  hold  tbat,  where  the  description  in  the 
levy  of  the  attachment  as  returned  by  the 
officer  is  otherwise  definite,  tbe  omission 
to  set  out  the  number  of  feet  in  the  front- 
age of  the  premises  on  a  curtain  street 
will  not  prevent  thedoctrlne  ol  lis  peadeaa 
from  applying  to  one  who  pnrchaaea  thB 
same  pending  the  levy.  There  was  tuffl- 
clent  evidence  to  aapport  the  verdict,  and 
tbe  chai^  of  tbe  court  on  the  subject  at 
insolvency  was  legal  and  proper.  Judg- 
ment affirmed. 


Cox  T.  RlCHHOND  A  D.  B.  Co.    MoSBLBT  T. 

Uahb.   Pkbkinb  V  Bame. 
(AlfMtane  Court  cf  GmykL  Oct  19;  1B91.) 

CaBIUBBS  or  pASSBNQBBS'filjBCTIOIl  FKOH  THUH 

—Actios  roB  D^ioBS— Fi^ADina. 

1.  A  declaration  aoaodioff  in  tort,  against  a 
railroad  oompany  for  vlolatlOD  of  its  duty  as  a 
common  carrier,  is  not  amendable  by  converting 
it,  Id  whole  or  In  part,  into  an  action  upon  con- 
tract to  oarry. 

8.  Where  the  deolarstion  sets  forth  a  osnae 
ol  aotloii,  and  lays  damage*  in  general  terma.  It 
is  not  vitiated  by  a  clause  which  aeta  op  that 
"the  entire  Injury  Is  to  ber  pesoe,  happiness,  and 
feelings, "  altboagh  this  theory  of  tbe  injury  be 
incorrect.  Tbe  aotion  Is  malotalnable  for  the 
real  injury  embraced  in  tbe  fsota  att  out  in  the 
declaration. 

f^Uobue  by  the  Court) 

Error  from  city  court  of  Atlanta ;  How- 
ard Van  Epps,  Judge. 

Separate  actions  by  A.  J.  Cox,  L.  S. 
Moseley,  and  C.  I.  Perkins  against  the 
Richmond   &    Danville    Railroad  Com- 

Sany  for  wrongful  ejection  from  a  train, 
ndgment  for  defendant  In  each  esse. 
Plaintiffs  bring  error.  Reversed. 

Hoke  &  Barton  Smith  and  J,R.  White- 
aide,  for  plaintiffs  in  error.  Jackaoa  A 
Jackaoa  and  W,  &  VpahfiWt  for  dtfend- 
ant  in  error. 

SiHUONS,  J.  These  cases  were  argued 
together.  The  petitions  contained  tbe 
same  allegations,  and  were  dismissed  by 
the  court  for  the  same  reasons,  and  the 
decision  in  one  cose  will  control  tbe  oth- 
era.  They  were  actions  for  damages  lor  a 
tort  committed  upon  tbe  plaintiffs  by  the 
aervants  ol  tbe  railroad  company,  In  caus- 
ing them  to  leave  tbe  train  at  the  wrong 
station. 

1.  Tbe  allegations  In  the  petltlona  were 
sufficient  to  authortxe  a  recovery  by  tbe 
plain  titb  for  tbe  actual  damages  sustained, 
and  for  tbe  pain  and  suffering  endured  In 
being  left  In  the  woods,  and  In  traveling 
to  tbeir  homes  on  foot  In  the  night-time. 
Tbe  fact  that  they  alleged  "the  entire  In- 
jury "  was  to  their  "  peace,  happiness,  and 
feelings"  did  not  destroy  tbe  force  and 
effect  of  their  former  allegation  in  regard 
to  their  general  damages.  A  court  ranat 
conatme  a  declaration  according  to  tbe 
facts  set  out  therein,  and  not  according  to 
the  conclusions  of  the  pleader.  If  the  alle. 
gatlons  in  the  declaration  set  out  facta 
wtalch  make  it  an  actli>n  ou  tbe  cane,  and 
tbe  pleader  erroneously  sty  lee  it  an  action 
of  asstimpait,  bfs  culling  It  assumpait  doea 
not  make  It  so  If  tbe  facts  pleaded  show  it 
Is  ease.  We  tblnk,  therefore,  tbe  court 
erred  In  dlsmisalng  these  cases  because  the 
pleader  alleged  tbat  tbe  entire  Injury  to 
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the  plaintiffs  was  to  their  pence,  happiness, 
end  feelings.  IT  the  pleader  had  stated  In 
the  declarations  that,  upon  the  facts  set 
out,  no  damaf^es  were  claimed,  except 
those  ariaing:  from  the  Injury  to  the  peace, 
faapplnees,  and  feelings,  possibly  the  court 
would  hare  been  rl^bt  In  diamlsslns  the 
cases.  Bat  the  pleader  did  not  du  this. 
He  alle^d  sufficient  facts  to  authorlie  the 
rtx'overy  of  general  damages,  and,  this 
being  so,  the  fact  that  he  undertook  to 
classify  the  damages,  and  claanlfled  them 
wrong,  would  not  authorize  the  court  to 
dismiss  the  case  when  the  declaration 
showed  that  she  was  entitled  to  recover 
general  damages. 

3.  There  was  no  error  In  dlaallo  wing  the 
amenclmentB  offered  by  the  plaintiffs  In 
the  court  below.  As  we  have  already  re- 
marked,these  were  cases  sounding  in  tort, 
and  the  amendments  offered  were  counts 
sounding  In  contract;  and  we  think,  un- 
der our  Code,  an  action  sounding  in  turt 
cannot  be  amended  by  adding  a  count 
sounding  Incontraet.  Judgment  reversed. 


Fdltok  County  St.  R.  Co.  et  al.  Mo- 

Cq.nnrll. 
(Supreme  Court  of  Georgia.  Oct.  19, 1891.) 
Stebbt  Rajlwatb— Ck>NaTHuoTioN  or  Road*— Nbo- 

LIOINCB  or  Co:fTBA0TOB. 

1.  Wbere  a  street-railway  company,  having 
autlicnity  under  its  charter  to  coustruct  a  rail- 
way Id  the  public  atroet,  does  the  work  by  an  in- 
dependeot  coDtractor,  and  an  injury  to  a  person 
passinir  along  the  street  ia  caused  by  the  negli- 

SSDce  of  a  aerrant  of  the  contractor,  which  neg- 
gence  consisted  in  unnecessarily  and  improper^ 
laying  down  loose  iron  rails  in  advance  of  the 
worltmen  engaged  in  constructing  the  track,  the 
contractor  is  liable  for  the  consequences  of  such 
negligence,  but  the  railway  compauv  is  not,  the 
latter  company  not  having  reserved  any  control 
over  the  oondoct  of  the  former  in  executing  the 
work. 

2.  The  erldenoe  warranted  the  recovery 
against  the  contractor,  and  tbe  judgment  is  af- 
firmed to  tbat  extent,  but  reversal  so  far  as  the 
railway  company  Is  concerned. 

i^Uabua  by  the  Court ) 

Error  from  city  court  of  Atlanta;  How- 
ABD  Van  Epps,  Judge. 

Action  for  personal  Injuries  by  William 
McConnell  against  tbe  Fulton  County 
Stree€-Kailroad  Company  and  the  Tbom- 
Bon-Houston  Electric  Company.  Judgment 
foi  plaintiff  against  both  detendants  Joint- 
ly. Defendants  bring  error.  Affirmed  as 
to  tlie  electric  company,  and  reversed  aa 
to  the  railway  company. 

Candler  df  Tbomson  and  N.J.  A  T  A. 
f/ammond,  for  plaintiffs  In  error.  J.  L. 
MoWborter,  B.  Arnold,  and  B.  B.  Arnold, 
for  defendant  In  error. 

Simmons,  J.  Tbe  Fulton  County  Street- 
Ballroad  Company  obtained  a  charter 
from  the  leglslatureanthorlKing  It  tobulld 
a  street  railroad  through  certain  streets  of 
the  city  of  Atlanta  when  It  should  obtain 
the  consent  of  the  municipal  authorities. 
It  seems  this  consent  was  obtained  by  the 
company,  and  It  made  a  contract  with 
the  Thomson- Hons  ton  Electric  Company, 
another  corporation,  wherel»y  the  latter 
undertook  to  furnish  nil  the  material  and 
the  entire  eonstructlon  of  the  road,  with- 


out any  direction  or  control  reserved  to 
the  street-railroad  company.  Durlns:  the 
progressof  tbework  upon  West  Peachtreo 
street,  the  contractor  laid  the  Iron  rails 
about  eight  feet  apart  on  each  side  of  the 
proposed  road-bed,  a  considerable  clia- 
tance  beyond  and  ahead  of  the  place 
where  Its  hands  were  taking  up  a  pave- 
ment and  preparing  the  road-bed  for  the 
cross*tleH  and  iron.  Tbe  rails  thus  [aid 
furnished  a  continuous  line  on  each  side 
of  where  the  road-bed  was  to  be  placed, 
for  a  considerable  distance  ahead  of  tbe 
bands.  McConnell  was  riding  on  hortie- 
back  upon  that  street,  and,  in  attempting 
to  cross  the  street  wtiere  these  iron,  rails 
were  laid,  the  horse  struck  his  fuot 
against  one  of  the  rails,  and  fell,  seriously 
Injuring  McConnell.  He  brought  his  ac- 
tion for  damages  against  the  streer-rail- 
road  company  and  the  Tfaomson-Houa- 
tou  Electric  Company  Jointly.  On  the 
trial  of  the  case,  under  tbe  charge  of  the 
court,  the  Jury  returned  a  verdict  against 
both  defendants.  A  motion  for  a  new 
trial  was  made,  and  overruled. 

1.  The  first  three  grounds  of  the  motion 
for  a  new  trial  are  the  usual  ones,  that 
the  -verdict  was  contrary  to  law,  evidence, 
et«.   The  fourth  ground  complains  that 
the  verdict  was  contrary  to  law  and  evi- 
dencf.  In  this:  that;  there  was  no  evidence 
showing  that  the  Injury  to  tbe  platntiH 
was  occasioned  by  any  act  or  arts  of  the 
defendants,  or  either  of  them,  set  forth  in 
the  declaration.    There  was  sufficient  evi- 
dence, In  our  opinion,  to  authorize  the 
Jury  to  find  a  verdict  against  the  Thom- 
son-Houston Electric  Company.   The  evi- 
dence shows  that  theforemanof  thesqaad 
of  hands  who  were  constructing  the  road 
upon  this  particular  street  had  the  Iron 
rails  taken  from  the  gutters  on  each  side 
of  the  street,  and  placed  In  the  middle  of 
the  street  for  a  considerable  distance  in 
advance  of  the  place  at  which  the  hands 
were  at  work.   The  foreman  testified,  in 
substance,  that  it  would  have  been  safer 
to  have  let  the  rails  remain  In  the  gutters 
until  they  were  actually  needed;  bat  to 
expedite  the  work,  and  to  mark  the  lines 
to  guide  the  bands  in  taking  up  the  Bel- 
gian blocks  and  making  tbe  proper  exca- 
vations, he  had  tlie  rails  taken  from  the 
gutters,  and  laid   In  the  middle  of  the 
street  In  advance  of  the  work,  and  tbat 
it  waa  not  necessary  at  that  time  to  have 
placed   the  rails  in  the  middle  of  tbe 
street;  that  the  lines  to  guide  the  hands 
might  have  been  made  by  other  means, 
which  would  have  been  safe.   His  testi> 
mony  shows  that  there  were  two  ways  to 
mark  the  lines  to  guide  the  hands. — one 
safe  and  the  other  unsafe.   Where  a  per- 
son or  corporation  <s  authorised  by  law 
to  obstruct  the  public  streets  of  a  city  for 
any  purpose.  It  is  incumbert  on  him  or  It 
to  exercise  great  care  to  prevent  passeo- 
gere  along  the  streets  from  being  Injured ; 
and  If  In  the  progress  of  the  work  It  be- 
comes necessary  to  do  a  certain  thing, 
and  there  are  two  ways  of  doing  It,  one 
safe  and  the  other  unsafe  and  unneces- 
sary, It  the  unsafe  method  Is  adopted,  and 
a  person  is  Injured  thereby,  it  is  anch  neg- 
ligence on  the  part  of  the  person  or  corpo- 
ration performing  tbe  work  aa  would  av- 
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ttiorice  the  party  Injured  to  recover  dam- 
ages.  Although  a  person  maj  have  aa- 
tboilty  to  obstruct  the  street  for  the  pur- 
pose of  cnnatructiiiK  a  railroad  track 
therein,  he  hat^  no  right  to  obstruct  more 
of  tbat  street  than  la  neceesary  for  the 
proper  perfurroance  of  bis  work  at  that 
time  and  place.  He  has  no  right  tu  pat 
obRtructionB  far  In  advance  of  tbe  wurk 
TThich  la  being  performed,  and  which  are 
nnneeiMary  at  that  tlnw  to  onable  him 
to  carry  on  bis  work.  The  people  have 
H  right  to  the  ase  of  the  atreeta  as  well  as 
tbe  Btreet-rallroad  companies  urtheir  con- 
tractors, and  neltlier  the  companies  nor 
their  contractora  have  a  right  to  prevent 
the  free  use  of  and  accotis  to  the  streets 
by  tbe  people,  except  at  timea  and  places 
where  It  Is  necessary  for  the  companies  or 
contractors  to  occupy  them;  and  if  they 
should  place  unnecessary  obstroctions 
In  the  street,  and  a  pasRciigt^r  In  the  street 
fihould  be  Injured  tbeieby,  they  would  be 
liable,  unlesu  the  Injury  could  have  been 
avoided  by  the  exercise  of  due  care  on  the 
part  ol  the  passenger.  We  therefore  think 
the  conrt  did  not  err  In  overruling  the 
motion  for  a  new  trial  as  to  tiie  Thom- 
son-Houston Electric  Company. 

2.  The  case  of  the  Fulton  County  Rtreet- 
Railroad  Company  presents  a  different 
view.  The  evidence  Hhows  that  It  mad* 
a  contract  with  tbe  Tbompnun-HouBton 
Eiii:tric  Company  to  conutruct  the  road- 
hfd  of  its  line.  The  latter  company  was 
to  furnish  all  the  material,  and  was  not 
tu  be  subject  to  the  direction  or  control  af 
the  former  company.  This  made  It  an 
Independent  contractor,  and  not  the  serv- 
ant or  agent  of  the  Fulton  Coupty  Slreet- 
Kallroad  Company.  Our  Code,  S  2962.  de- 
clares: "The  employer  is  not  responsible 
for  torts  committed  by  his  employe  when 
tbe  latter  exercises  an  Independent  busi- 
ness, and  in  It  Is  nut  subject  to  tbe  imme- 
diate direction  and  control  of  the  em- 
I>loyer."  To  this  general  principle  we 
held  In  the  case  of  Railroad  Co.  v.  Kim- 
berly,  1,1  S.  E.  Rep.  277,  there  are  certain 
exceptions.  Tbe  evidence  does  not  show 
that  this  case  falls  within  either  or  any 
or  the  exceptions  stated  In  tbat  case. 
The  work  In  constructing  the  road  was 
uot  wrongful  in  Itself,  the  rompnny  hav- 
ing obtained  authority  from  the  legis- 
lature and  the  consent  of  the  municl- 
pn)  authorities.  Nor  would  the  work  re- 
sult in  a  nuisance,  for  tbe  same  reason. 
Nor  was  It,  according  to  previous  knowl- 
edge and  experience,  in  Its  nature  danger- 
ous to  others,  if  carefully  performed.  It 
was  not  a  violation  of  a  duty  Imposed  by 
expiYsa  contract  upon  the  employer.  Nor 
was  the  duty  of  couHtructing  the  road  im- 
posed by  statute  upon  the  company  oh- 
taining  the  charter.  The  company  did 
not  retain  tbe  right,  in  its  contract,  to  di- 
rect and  control  the  time  and  manner  ol 
executing  the  work.  Nor  did  It  ratify  the 
wrongful  act  of  the  contractor.  So,  as 
before  remarked,  the  evidence  does  not 
bring  the  street- rail  road  company  within 
any  of  the  exceptions  to  the  general  rule 
laid  down  in  the  Klmberly  Case.  If  the 
Independent  contractor  Is  guilty  of  an  act 
of  negligence  which  causes  injury  to  a 
third  peraoDf  and  the  evidence  shows  that 


the  act  does  not  fall  within  any  of  these 
exceptions,  the  employer  la  not  liable. 
This  la  tbe  rule  In  regard  to  all  employers 
and  independent  contractors.  It  was 
argued,  however,  by  counsel  for  the  de- 
fendant in  error,  tbat  this  rule  does  not 
apply  where  the  work  is  to  be  performed 
In  a  public  thoroughfare;  that  the  license 
to  obstruct  tbe  street  was  given  specially 
to  the  railroad  company,  and  could  nnt 
b«»  delt^ated  to  the  contractor;  that 
where  railroads  are  bnllt  In  a  public  thor- 
oughfare the  rights  of  the  pubJIc  to  the 
use  of  the  thoroughfare  are  involved,  and 
the  rule  should  be  stricter  than  where  the 
rights  of  Individuals  merely  arc  affected. 
We  have  been  unable  to  And  any  case 
where  this  distinction  Is  recognlwd;  bnt, 
on  the  contrary,  in  Overton  v.  Freeman, 
11  C.  B  867,  Ma  VLB,  J.,  in  replying  to  this 
Identical  argument,  says:  "It  Is  Insisted 
that  there  Is  some  greater  degree  of  liabili- 
ty in  respect  of  this  being  a  public  wrong 
than  would  ordinarily  attach  In  the  case 
of  a  mere  private  Injury.  I  do  not,  how- 
ever, perceive  tbat  there  Is  any  distinction 
between  the  two  which  Is  at  all  favorable 
to  the  plafntitTs  argument.  I  rather  think 
the  liability  for  a  public  wrong  Is  less  ex- 
tensive than  tbe  civil  liability.  A  man  Is 
often  civilly  liable  where  no  wrong  was 
Intended  "  The  facts  of  that  case  are 
more  like  those  of  the  case  under  consider- 
ation than  are  the  facts  of  any  other  we 
have  found.  The  parish  officers  of  a  cer- 
tain district  contracted  with  A.  to  pare  a 
certain  district,  and  A.  entered  into  a 
subcontract  with  B.,  under  which  the  lat- 
ter was  to  lay  down  the  paving  of  a 
street,  the  materials  being  supplied  by  A., 
and  brought  to  the  spot  In  his  carts.  Pre- 

f)aratory  to  the  paving,  the  stones  were 
aid,  by  laborers  employed  by  B.,  on  the 
pathway,  and  there  left  unguarded  at 
night, In  such  a  manner  as  to  obstruct  the 
same,  and  C.  fell  over  them,  and  broke  his 
leg.  It  was  held  that  B.  was  responsible 
for  this  negligence,  and  not  A.  Tbe  rule 
announced  in  the  Code,— which  Is  simply 
declaratory  of  the  common  law,— la  a 
broad  one,  and  applies  to  all  independent 
contractors,  regardless  of  whether  the 
work  Is  to  be  performed  in  a  thorough- 
fare, whore  public  rights  are  Involved,  or 
In  a  place  where  private  rl&;htB  only  are 
affected.  The  courts  would  have  no  right 
to  apply  it  In  the  one  class  of  cases  and 
refuse  to  apply  It  In  the  other.  Tbe  legis- 
lature aione  can  do  this.  If  In  its  wisdom 
It  sees  proper.  On  the  subject  ot  employ- 
ers and  Independent  contractors,  see  Rail- 
road Co.  V.  Klmberly,  supra,  and  antbori- 
tles  cited;  also  Hackctt  v.  Telegraph  Co., 
(Wis.)  49  N.  W.  Rep.  822.  We  think,  there- 
fore, that  the  court  erred  In  not  granting 
a  new  trial  to  tbe  Fulton  County  Street- 
Railroad  Company.  The  Judgment  Is  af- 
Armed  as  to  tbe  Thomson -Houston  £le& 
trie  Company,  and  reversed  as  to  the  Fnt 
ton  County  Street-Railroad  Company. 


PowELt  v.  State. 
(Supreme  Court  c^f  Oecrgia.   Nov.  S,  1891.) 
Labcen't — iKDicTMEST— Evidence — New  Trial. 

1.  Ad  lodictment  for  larceny  from  the  pw> 
■on  which  charges  that  the  defendant  *'didwroo# 
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folly  and  tnndnlently  and  privately  take  from 
the  person  of  one  C.  A.  Dunwoody,  Jr.,  and  with- 
out the  knowle<'ge  of  the  said  Dunwoody,  with 
Intent  to  steal  tbo  same,  one  watch  and  chain  of 
the  value  of  sereoty-flve  dollars,  and  the  prop- 
erty of  the  said  Dunwoody, "  is  sufficiently  spe- 
oinc  in  the  description  of  the  property  stolen. 
Williams  V  State,  26  lad.  150;  2  Blan.  Crlm. 
Proo.  S  700;  Sandera  7.  State,  86  Qa.  717,  12  B. 
B.  Rep.  1058. 

2.  Where  the  indictment  charftes  chat  the 
property  stolen  from  the  person  was  of  the  valae 
of  $76,  and  the  jury  retnm  a  general  verdict  of 
guilty,  the  conviction,  under  section  4411  of  the 
Code,  Is  one  of  felony,  and  not  of  misdemeanor; 
and,  there  being  no  evidence  of  the  value  of  the 
property,  the  accused  is  entitled  to  a  new  trial. 

ISyUabua  by  the  Cowll 

Error  from  auperlor  court,  Fulton  coan- 
ty,  HiCH&BD  U.  Clark,  Jodge. 

Indictment  against  Tliomae  Fowidl  for 
larceny.  Detendaut  xvan  cunrlcted,  and 
brings  error.  ReverBed. 

The  rollowlng  iu  the  official  report* 

Powell  demurred  to  the  Indictment 
against  hlia*  upon  tbe  ground  that  the 
property  charged  to  hare  been  stolen  was 
not  sufficiently  described  Intbelndictment. 
Tbe  property  was  described  as  "  one 
watcb  and  chain  of  the  value  of  $75. " 
The  demurrer  waa  overruled,  and  to  this 
he  excepted.  He  was  found  guilty,  and 
his  motion  for  new  trial  was  overruled, 
to  wblcb  also  he  excepted.  In  addition  to 
the  usual  grounds  ot  tbe  motion,  that 
the  verdict  was  contrary  to  law.evldence, 
etc..  tt  was  alleged  therein  that  the  court 
erred  In  charging:  " Larceny  Ib  committed 
by  privately,  slyly,  stealthily,  committing 
the  larceny  upon  the  person,  taking  tbe 

Property  In  question  from  the  person." 
t  was  alleged  that  this  was  error.  In  that 
tho  most  essential  element  of  larceny  from 
the  person  was  left  out,  to-wit,  **  with  In- 
tent to  steal  tbe  same. "  In  a  ni>te  to  this 
ground  tbe  court  states  that  by  reference 
to  tbe  general  charge  It  would  be  found 
that,  beforu  charging  as  excepted  to,  he 
gave  in  full  the  definition  of  larceny  as  in 
the  Code.  It  was  also  alleged  that  a  new 
trial  should  be  granted  because  the  state 
failed  to  prove  that  the  watch  in  question 
was  of  any  value;  that,  while  it  was  ad- 
mitted in  evidence  withont  objection,  the 
same  was  not  turned  over  to  the  Jury,  nor 
did  the  Jury  handle  It.  nor  did  counsel  for 
defendant  know  that  It  was  nut  In  the 
hands  ot  the  jury  outil  they  returned  their 
verdict.  In  a  note  to  this  ground  the 
court  states.  The  bill  of  indictment 
Rbarged  the  watcb  to  be  worth  975. 
There  was  no  proof  of  the  present  value  of 
tbe  wutcb.  It  became  a  question  after  tbe 
rendition  of  the  verdict  whether  the  pun* 
Ishment  should  be  as  for  a  felony  or  mis- 
demeanor. The  solicitor  general  stated 
that  he  intended  it  as  a  misdemeanor,  as 
lie  knew  a  seconri-hantl  watch  that  cost 
?75  was  not  worth  as  much  as  $50,  and  he 
so  considered  It  during  tbe  trial.  The  so- 
licitor general  also  contended  that  there 
was  an  agreement  between  bim  and  de- 
fendant's counsel  that  the  case  should  be 
Judged  a  misdemeanor,  but  this  defend- 
ant's counsel  denied.  Under  the  evidence 
and  circumstonct's  narrated,  the  court 
treated  the  conviction  as  for  a  misde- 
meanor, and  made  tbe  penalty  according- 


ly. In  an  addition  by  tbe  court  to  the 
brief  of  evidence,  he  states  tbat  tbe  watch 
had  tbe  appearance  of  gold,  was  In  full 
view  of  the  Jury,  and  In  the  progress  of  the 
case  no  question  was  made  that  it  was 
not  as  It  appeared, nor  any  question  as  to 
any  defect  in  the  watch. 

R.  J.  Jordan,  for  plaintiff  In  error.  CD. 
Hill,  Sol.  Oen.,  lor  the  State. 

Fbb  Gubiah.  Judgment  reversed. 


BiLLPPS  T.  STATB. 

(Supreme  Court  qf  QeargUu  Nov.  S,  189L) 
FoRQSRT— What  Cokstitutbb. 
Under  section  4451  of  the  Code,  an  Indict- 
ment  will  lie  for  forging  an  instmment  in  tbe 
following  terms:  "Atlanta,  Ga.,  May  i»Ui,  1891. 
Hr.  Wlinams :  I  wiU  Iceep  hacs  two  doUan  a 
week  from  Bob's  wages  until  the  debt  that  he 
owes  yon  is  paid.  I  will  bn  responsible  far  the 
two  dollars  as  long  as  he  works  for  me.  Ba- 
speotfully,  Hbnht  Akixs;"  tbe  ohaz^  being 
that  the  act  of  forgerv  was  done  to  defnMid  taSA 
Aidna.  This  writing  might  have  deftmoded.  or 
been  used  to  defraud,  Akins,  and  was  ttaereniM 
a  sublect-matter  ot  forgery.  Itaris  r.  State.  81 
6a.  873,  9  S.  S.  Repu  1068. 

(,S\iUaim»  bv  ^  Court.) 

Error  from  auperinr  conrt,  Fulton 
county;  Richard  H.  Clahe,  Judge. 

Indictment  against  Bob  Billups  for  for- 
gery. Defendant  wasconvlcted,andbringB 
error.  Affirmed. 

Tbe  following  is  the  official  report: 

Billups  was  charged  witb  forgery  upon 
an  Indictment  In  tbe  following  terms: 
"For  tbat  tbe  said  Bob  Billups.  In  tbe 
county  aferesald,  on  tbe  9tb  of  May,  in 
the  year  of  our  Lord  eighteen  hundred  and 
ninety-one,  with  force  and  arms,  did  falsely 
and  fraudulently  make  and  for^e  tbe  fol- 
lowing writing,  to- wit:  'Atlanta,  Ga.. 
May  9th,  1881.  Mr  Williams:  IwiUkeep 
back  two  dollars  a  week  from  Bob's  wages 
until  the  debt  that  he  owes  you  is  paid. 
I  will  be  responsible  for  the  twodollars  as 
long  as  he  works  for  me.  Respectfully, 
Henry  Akins, '—with  intent  to  dWraud 
Henry  Akins;  and  tbe  said  Bob  Billups 
did  utter  and  publish  said  writing  as  true 
upon  James  Williams,  knowing  the  same 
to  have  been  so  falsely  and  frandalvntly 
made  and  forged  with  Intent  to  drfraud 
him,  the  said  Williams."  The  Jury  ren- 
dered a  general  verdict  of  guilty,  and  he 
moved  in  arrest  of  Judgment,  which  mo- 
tion WIS  overruled,  and  to  this  be  except- 
ed.  The  motion  was  upon  the  following 

grounds :  Beca use nolegal Judgmen t  cuuld 
p  based  upon  tbe  indictment;  because 
the  verdict  was  general,  and  did  not  speci- 
fy upon  which  count  In  tbe  Indictmeot  It 
was  baaed;  because  no  legal  indictment, 
under  section  4451  of  tbe  Code,  bad  been 
found  or  returned;  because  the  iDstru- 
ment  alleged  to  have  been  forged  was  not 
such  an  Instrument  as  to  famish  tbe  basis 
of  a  prosecution  for  forgery,  In  this:  It 
was  not  an  Instrument  calculated  to  de- 
ceive or  defraud  anyone.  It  was  not  aa 
unconditional  promise  to  pay  money  oi 
other  thing  of  value.  The  labor  or  work 
by  the  defendant  was  of  the  essence  of  tbe 
order.  Tbe  writing,  if  It  showed  any- 
thing, showed  tbat  Akins  only  agreed  to 
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pay  the  debt  of  another  upon  certain  con- 
ditions, and  notblas:  In  the  face  ul  the 
writing  or  indictment  showed  that  the 
condltlona  had  been  complied  with,  and 
nothing  appeared  on  the  face  of  the  writ- 
ten Instrnment,  ahotrlDg  that,  It  true  and 
properly  puhliehed  and  uttered,  the  party 
purporting  to  hare  executed  the  instru- 
ment  would  have  been  liable  or  bound,  and 
no  llahlllty  was  created  on  the  face  of  the 
paper. 

J  T.  Spence,  and  F.  B.  &  J.  Q.  Waiker, 
for  plaintiff  in  error.  C  D.  Hill,  Uol.  Gen., 
for  the  State. 

Feb  Cdbuh.   Jtadgment  affirmed. 


Georgia  Railroad  &  Banking  Co.  r. 
Bakbr  et  al. 

iSupreme  Court  of  Oeorgia.   Nov.  3, 1881.) 
Rauxoad  Compaiiibs — Coxstbitotion  aw  EitBunc- 

HKHT— AOTIOK  rOR  DAMAGES— IK8TRD0T1ON8. 

1.  The  charge  complained  of  in  this  case  waa 
tbat  no  express  iuBtruotlon  to  allow  damage  on  ao- 
coont  of  aepreciation  of  rental  value  as  to  the 
other  property  generally,  and  also  for  rent  of 
the  part  of  the  alley  occupied  by  the  embank- 
ment; and,  the  amount  of  theverdiot  not  appear- 
ing in  the  record,  there  is  no  presomptioa  that 
the  Jury  allowed  such  double  damages. 

it.  The  eridence  warranted  a  recowy. 
(S]/llabu8  by  the  Court.) 

Error  from  superior  court.  Fulton  coun- 
ty ;  Marshall  J.  Clarkb,  Judge. 

Action  by  J.  M.  Baker  and  another 
asalnst  the  Georgia  Railroad  &  Banking 
Oimpany.  Judgmmt  for  plaintiffs.  De- 
fendant brln^  error.  Affirmed. 

The  following  la  the  official  report: 
■  J.  M.  Baiier,  for  himself  and  as  next 
friend  of  hiBBon,8ued  the  railroad  com- 
pany for  damages,  which  he  alleged  they 
sustained  by  the  building  of  an  embank- 
ment  by  the  defendant,  which  projected  12 
feet  over  their  land,  (a  tot  in  the  city  ol 
Atlanta,  fronting  for  100  feet  the  right  ol 
way  of  the  railroad  company,  and  run- 
ning back  200  ft>et,)  and  by  defendant's 
wrongfully  causing  water  coHected  upon 
Its  premises  to  empty  upuu  this  lot.  There 
was  a  verdict  for  the  ijlaintiff,  but  what 
the  aniunnt  of  that  verdict  was  does  not 
appear,  and  the  verdict  was  not  specified 
In  the  bin  of  exceptions  as  a  portion  of  the 
record  which  should  be  sent  to  this  court. 
Defendant  made  a  jnotlon  for  a  new  trial, 
which  waR  overruled,  and  to  this  It  ex- 
cepted. In  addition  to  the  general 
grruQuds  of  the  motion  that  the  verdict 
was  contrary  to  law,  evidence,  etc.,  it  waa 
alleged  therein  that  a  new  trial  shrtiild  be 
granted,  because  the  damages  found  were 
exrcsalre,  nnd  because  the  verdict  waa 
contrary  tocertain  specified  portlonaof  tlie 
charge  of  the  court.  Alan  because  the 
court  erred  In  charging:  "The  plaintiff 
says  that  be  has  bet^n  damaged  In  two 
particulars:  One  Is  that  he  haa  been  de- 
prived by  the  embankment  In  question  of 
the  rental  value  of  so  much  of  the  ground 
as  It  covers,  the  other  Is  that*  as  the 
plaintiff  soys,  the  taking  of  this  ground 
for  the  fefendnnt's  nae,  and  the  making 
of  a  ditch  by  the  surface  waters,  has  ren- 
dered the  other  part  of  his  lot  leaa  valu- 
uble  from  the  property.  Now,  you  gentle- 


men win  look  carefully  Into  the  evidence 
in  regard  to  these  matters,  and  make  a 
verdict  In  accordance  with  the  resultwhleh 
you  reach."  It  was  alleged  that  the  er- 
ror In  thin  cbai^  conalsted  In  the  aub- 
mission  of  the  caae  to  the  Jury  on  the  the- 
ory that  plaintiffs  could  recover  damages 
on  the  same  piece  of  ground  on  account  ot 
being  deprived  of  uae  of  it  by  himself  In 
both  of  two  waya.each  Incompatible  with 
the  other,  when,  under  the  evidence,  he 
could  recover  lor  only  one  of  the  usea  of 
which  be  had  been  deprived.  Also  becauae 
the  amoant  of  the  verdict  was  illegal  and 
excessive,  In  this:  Damages  on  the  basis 
of  what  this  strip  of  ground  In  qaestlon 
would  rent  for,  If  It  had  a  valuable  house 
on  it,  are  too  remote  and  hypothetical  tu 
support  any  recovery  for  the  same. 

J.  B.  Cnmmiag,  Bryan  Cummlnjp,  and 
HIIlyerA  Bro..  for  plaintiff  In  error.  E.  W, 
Martin,  for  defendants  In  error. 

Feb  CuBiAii.  Judgment  affirmed. 


FOWLBR  V  OaTB  CTTT  NaT.  BaNK. 

{Supreme  Court  of  Georgia.   Nov.  2, 1891.) 

Bills  or  ExcHANas— AcciFTAiicB-lHDOBanaira 
— Action  oh— Plbadino. 

1.  Where  the  drawee  of  a  bUl  of  exchange 
writes  Ilia  name  across  the  face  of  the  bill,  the 
vtatate  requiring  acceptance  to  be  in  wrfting  Is 
etmiplled  with,  the  legal  algniflcanoe  of  such  an 
aot  being  that  the  bill  is  thereby  accepted. 

il.  The  indorsee  of  a  bill  of  exchange,  in  the 
ahsence  of  any  notice  on  the  subject.  Is  entitled 
to  treat  the  aoceptur  as  the  real  debtor,  and  is 
under  no  duty  tu8U<^  acceptor  to  retain,  or  render 
av^lable,  collateral  seonrities  for  the  payment 
of  the  bill  received  from  the  payee  and  indorser 
thereof. 

8.  A  plea  ot  non  est  factum  must  be  sworn 
to,  and  generally  the  affldavit  must  be  made  by 
the  defendant,  and  not  by  an  agent.  The  excep- 
tion. If  any,  is  stated  in  section  8449  of  the  Code. 

4.  A  plea  which  neither  admits  nor  denies 
that  the  plaintiff  herself,  or  any  one  as  her  agent, 
accepted  the  bill  sued  on,  bat  sets  up  merely 
that  the  acceptance  is  not  binding  on  her  for  the 
reason  that  said  aot  waa  not  in  her  legitimate 
busiaesB  or  for  her  benefit,  but  for  the  benefit  of 
a  third  party,  and  without  authority,  consent,  or 
ratlflation  on  her  part,  is  Insufficlenb 
(SyUabua  by  the  Court.) 

Error  from  superior  conrt,  Fulton  coait- 
ty,  Marsball  J.  Clarke,  Judge. 

Action  by  the  Gate  City  National  Bank 
agulnst  May  E.  Fowler  and  others.  J  udg- 
ment  for  plaintiff,  and  defendant  Fowler 
briii^H  error.  Affirmed. 

The  following  is  the  official  report^ 

The  Gate  City  National  Bank  sued  the 
Tollcson  Commission  Company  as  drawer 
and  indoraer.  May  E.  Fowler,  doing  busi- 
ness under  the  name  and  atyle  of  Fowler 
&  Co.,  as  acceptor,  and  E.  L.  Fowler  »s 
acceptor,  of  certain  drafts  or  bills.  Mrs. 
Fowler  pleaded  the  general  Issue,  and  al- 
so a  special  plea  denying  that  ahe  com- 
posed thrt  flrni  of  Fowler  &  Co.  On  the 
trial  of  the  rase  she  oRered  the  following 
plea:  "If  the  jury  should  believe  that  the 
firm  of  Fowler  &  Co.  waacomposed  olthls 
defendant,  and  that  E.  L.  Fowler  was 
her  a(£ent.  then.  In  that  event,  she  says 
that  the  writing  of  the  name  of  Fowler  & 
Co.  on  the  face  of  said  drafts  or  bills  by 
said  E,  L,  Fowler  Is  not  binding  on  ber> 
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Cor  the  reason  that  said  act  was  not  In 

tbe  legitimate  buslnesB  of  this  defendant, 
nor  was  H  for  her  benefit,  but  for  the  ben- 
efit of  a  third  party,  and  was  without  au- 
thority, consent,  or  ratification  on  ber 
part.  For  further  plea,  this  defendant 
says  that  the  drafts  or  bills  sued  ou  were 
Becared  by  bills  of  lading  repr^entlng 
cars  of  grain,  floor,  and  other  stuff, 
tnmed  over  to  plaintiff  by  J.  R.  ToUeson, 
representing  the  Tolleson  Commission 
Company,  as  this  defendant  is  Infurmed ; 
and  If  the  plaintiff  redelivered  them  to 
Tolleeon,  and  he  realized  the  money  on 
the  same,  and  It  was  not  applied  to  these 
drafts,  such  conduct  on  the  pare  of  the 
plaintiff  would  discharge  this  defendant, 
she  not  consenting  to  the  same;  and.  If 
the  same  is  still  In  the  possession  ol  plain- 
tiff, the  railroad  companies  iSHulng  the 
same  are  liable  to  plaintiff  on  said  bills 
of  lading;  and,  before  this  defendant 
could  be  held  liable  to  plaintiff,  said  bills 
of  lading  should  be  brought  Into  court, 
and  tendered  this  defendant,  as  tii  law, 
If  liable,  she  has  a  lien  on  the  same. "  On 
motion  of  plaintiff,  this  plea  was  stricken 
by  tliecourt  for  luBufficiency  and  as  set- 
ting up  no  legal  defense.  To  this  ruling 
she  excepted.  After  this  plea  was  strlclE- 
en  she  offered  the  following  plea:  "Now 
comes  defendant,  by  her  attorney,  and 
withdraws  the  plea  filed  on  the  15th  day 
of  June,  ISiM,  to-wit,  the  special  plea,  and 
says  the  business  being  conducted  at  the 
time  she  was  sned  was  a  grocery  business ; 
that  her  husband  was  conducting  the 
same,  and  the  style  of  the  firm  was  Fow- 
ler &  Co.;  that,  acting  as  her  agent,  he 
wrote  the  name  of  Fowler  &  Co.  on  said 
drafts  or  bills,  and  the  same  was  In  no 
wise  connected  with  the  business  of  Fow- 
ler &  Co.,  nor  was  any  part  of  said  money 
paid  by  plaintiffs  on  said  drafts  received 
by  this  defendant  or  her  agent  E.  L.  Fow- 
ler; that  said  act  was  without  authority 
or  consent  on  her  part,  nor  did  she  know 
of  it  till  long  after  said  drafts  weresigned. 
nor  has  she  In  any  way  ratified  said  act; 
that.  If  anybody  Is  liable  to  plantlffa  on 
said  drafts.  It  is  her  agent,  E.  L.  Fowler, 
and  not  this  defendant."  On  motion  of 
plaintiff,  this  plea  was  stricken  by  the 
court  for  Insnfilclency,  and  as  not  setting 
up  any  legal  defen:»e,  and  as  not  having 
been  sworn  to  by  her.  (The  plea  was 
sworn  to  by  E.  L.  Fowler,  "agent  for 
May  K.Fowler.")  Tothls  ruling, also, she 
excepted.  Upon  the  striking  of  this  plea 
she  offered  the  following  plea:  "Now 
comes  defendant,  May  £.  Fowler,  and  by 
leave  of  tliecourt  amends  hor  plea,  and 
says  that  If  the  name  of  Fowler  &  Co., 
written  across  the  face  of  the  drafts  or 
bills  sued  ou,  Is  construed  to  be  an  ac- 
ceptance, that  It  was  an  accommmodn- 
tlon  acceptance:  that  she  got  no  part  of 
said  money;  and  the  same  was  applied  by 

Slalntiff  to  the  credit  of  the  Tolleson 
ommission  Company,  which  was  deal- 
ing with  plaintiff.  Defendant  furtbersays 
that  the  bills  of  lading  attached  to  said 
drafts  were  turned  over  to  plaintiff  by  de- 
fendant, the  Tolleson  rommission  Compa- 
ny, and,  if  proper  diligence  had  been  used 
on  part  of  plaintiff,  the  property  repre- 
sented by  said  bUls  of  lading  would  have 


more  than  canceled  said  drafts,  and  If 

plaintiff,  allowed  the  same  to  remain  I o 
the  custody  of  the  Tolleson  CommiMsIon 
Company  It  was  without  ber  koowleds^ 
orconsen  t ;  that  said  conduct  increased  ber 
risk;  and  she  Is  thereby  discharged  from 
any  liability  on  said  draits  or  blllj, 
which,  on  motion  of  plaintiff's  counsel, 
was  stricken,  on  the  groond  that  It  set 
up  no  legal  defense.  To  this  mllng,  also, 
she  excepted  The  drafts  were  theo  ten- 
dered In  evidence,  and  objected  to  by  her 
counsel,  on  the  ground  that  she  was  sued 
as  acceptor,  and  writing  the  name  on  tbe 
face  of  a  draft,  without  more,  did  not  con- 
stitute an  acceptance  under  section  1950  of 
the  Code.  This  objection  was  overruled, 
and  the  drafts  admitted;  to  which  rnllnfc, 
also,  she  excepted.  The  drafts  were 
drawn  by  the  Tolleson  Commission  Com- 
pany, payable  to  the  order  of  that  com- 
pany, upon  Fowler  &  Co.,  and  written 
across  their  face  was  the  name  "Fowler 
&  Co.-"  The  plea  of  the  general  Issue  waa 
then  withdrawn,  and  the  plaintiff  was 
allowed  by  the  court  to  take  Judgment 
against  her,  plaintiff  having  dtsmlsiied  as 
to  the  Tolleson  Commission  Couipanar 
and  as  to  E.  L.  Fowler;  to  which  judflr- 
ment,  also,  she  excepted. 

R.  J.  Jordan,  for  plaintiff  In  error.  CsA- 
boan,  King  Jt  ^aldinff,  for  d^eudant  In 
error. 

Feb  Oubiau.  Judgment  aflBrmed. 


Livingston  vi  Wright  et  al. 
(Supreme  Court  of  Georgia.   Nov.  2, 1S91.) 
Tix-8a.li: — Cou.DftioN — Biobts  or  Mortoaobk. 

1.  Where  xixe  claimant  admits  that  he  paid  to 
the  defendast  a  considerable  amount  on  purchas- 
ing the  land  in  question  from  a  third  person  who 
had  purchased  at  a  tax-sale,  it  was  not  error  for 
the  ooart  to  ohorge  the  jury  that  if  they  believed 
from  the  evidence  that  toe  defendant,  for  the 
purpose  of  defrauding  his  creditors,  suffered  the 
property  to  go  to  sale  for  taxes,  and  that  ttie  pur- 
chaser at  that  sale  at  the  time  he  received  his  deed 
either  knew  of  this  fraudulent  purpose  or  had 
grounds  for  reasonable  suspicion  that  It  existed, 
and  If  they  further  bellevwi  that  when  the  deed 
from  such  purchaser  to  the  claimant  was  exe- 
cuted the  clalmaQt  also  knew  of  such  fraudnlent 
purpose  on  the  part  of  the  defendant  or  hod 
grounds  for  reasonable  suB|>icirtn,  the  jury  onght 
to  find  that  the  tax-title  is  void  as  agamst  the 
plaintiffs  iu^ /a,,  (these  plaintiffs  being  mort- 
gagees of  the  property  by  %  mortgage  executed 
prior  to  the  tax-sale,  and  the  Jl.  fa.  being  found- 
ed on  the  Judgment  of  foreclosure. ) 

3.  The  evidence  warranted  the  verdict. 
iSyllabua  by  the  Court.) 

Error  from  superior  court,  Fnlton 
county ;  Marshall  J.  Clarkb.  Judge. 

A  mortgage  ff.  fa.  in  favor  of  Wrigbt  A 
Hilly  against  Charles  Harper  having  been 
levied  on  the  realty  covered  by  the  mort- 
gage. Jackson  Livingston  filed  a  claim 
thereto.'  From  a  Judgment  against  Mm 
claimant  brings  error.  Affirmed. 

The  following  Is  the  official  report: 

A  moi'tgage  fl.  fa.  In  favor  ol  Wright  A 
Hilly  against  Clinrles  Harper  was  levied 
upon  certain  realty  covered  by  the  mort- 
gage, and  the  same  was  claimed  by  lAv- 
Ingston  under  a  tax-title,  the  sale  fur  taxea 
having  been  made  after  the  execution  of 
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the  mortjprage.  The  property  was  found 
Bubject,  and  XjlTlDKBton's  motfon  lor  a 
new  trial  was  overmled,  to  which  be  ex- 
cepted. In  addition  to  the  usual  Efounds 
of  the  motion  that  the  verdict  was  con- 
trary to  law,  evidence, etc.* It  waa  InsUited 
thercdn  that  the  Terdiet  was  contrary  to 
a  specified  portion  of  the  charge  of  the 
eoort.  and  also  that  the  court  erred  In 
changing:  "If  you  believe  from  the  evi- 
dence that  the  de4endunt.  Charles  Harper, 
for  the  purpose  uf  defrauding  hie  cred- 
itors, antlered  bis  property  to  go  to  sale 
for  taxes;  that  at  such  sale  John  S.  Ow- 
ens became  the  purchaser;  that  a  deed 
was  exeeated  to  Ow«is  Id  pursuance  of 
sacb  purchase;  that  Owens,  at  the  time 
be  received  bis  deed,  either  knew  of  this 
trandulent  porpose  on  the  part  of  Harper, 
or  had  ground  for  reasonable  suspicion 
that  It  existed;  and  farther  believe  that, 
when  t^he  deed  was  executed  from  Owens 
to  Livingston,  Livingston  either  knew  of 
met  fraudulent  porpose  on  the  part  of 
Harper,  or  had  ifronnds  for  reasonable 
suspicion  that  snch  purpose  waa  enter- 
tained,— then  yoo  ought  to  find  that  the 
tax-title  Is  void  as  against  this  mortgage 
fl.  fa. " 

BIu)oek  A  Btroej'jtoT  plaintiff  In  error. 
Mayaoa  A  BIIU  tor  defendant  in  error. 

Feb  Cubiau.  Judgment  affirmed. 


RicauoND  &  D.  B.  Co.  v.  Kbhleb. 
{Suprtme  Court  €^  Georgia.   Nov.  10, 1891.) 
Cabriehs  or  OooDa  —  Nbsliobncb  —  Aduhbiohb. 

1.  Theadmisslons  contained  In  a  letter  are  to 
be  scanned  with  care  If  they  are  suHceptlble  of 
more  than  one  oonatruction,  and  11,  in  order  to 
discover  their  true  meanlpg,  attenU<»i  should  be 
directed  to  tbe  preclae  tnrma  employed  by  the 
writer. 

S.  The  evidenoe  wairanted  the  verdiot. 
iSyUabuB  by  the  Court.) 

Error  from  city  court  of  Atlanta ;  How- 
ard Van  Epfs.  Judge.  * 

Action  by  Charles  Kerler,  Jr.,  against 
the  Richmond  &  Danville  Railroad  Com- 
pany. Judgmentfor  plalntlfl.  Defendant 
brinfce  error.  Affirmed. 

Jackson  A  Jackson,  forplalntltt  In  error. 
itoyera  A  Skeea,  for  defendant  in  error. 

HiMMOKS,  J.  The  plaintiff  Boed  the  rail- 
road company  for  9600,  on  account  of 
damages  to  certain  furniture  shipped  over 
Its  line,  and  obtained  a  verdict  tor  f  2SS. 
On  the  trial,  the  defendant  introduced  in 
evidence,  as  an  admission  of  the  plaintiff 
as  to  the  amount  of  damage,  his  letter  to 
an  agent  of  the  defraidant,  setting  forth 
his  claim,  in  which  he  said.  "9100  will  not 
do  more  than  cover  the  loss,  and  I  hereby 
make  claim  for  this  amount."  In  regard 
to  this  testimony  the  court  charged  tbe 
Jnry  as  lollows:  "Admissions  are  to  be 
scanned  with  care.  If  It  appear  to  your 
satisfaction  that  the  plaintiff  made  the 
statement  or  declaration  which  Is  con- 
tained In  a  letter  Introduced  In  evidence, 
yon  are  to  scan  the  same  with  care,  giving 
to  It  soch  welghtas  yon  deem  proper,  tak- 
ing Into  consideration  the  words  and  the 
drcamstances  under  which  they  were 
T.188.]bno.8&— 58 


written,  and  all  the  facts  and  iurroondlng 

circumstances.  **  This  charge  Is  excepted 
to  as  error.  We  find  no  error  In  the  In- 
struction complained  of.  The  general  *'ule 
was  correctly  stated  by  the  court.  The 
language  of  the  Code  Is  that  "all  adinls- 
slons  should  be  scanned  with  care."  Sec- 
tion 8793.  Where  more  than  one  construc- 
tion of  the  statement  Is  possible,  this  rule 
is  especially  applicable,  and  the  Jury  should 
carefully  consider  tbe  language  used,  and 
such  facts  and  circamstances  as  may  ex- 

B lain  its  true  Intent  and  meaning.  Even 
this  were  In  terms  a  statement  that 
9100  would  covN*  the  damage,  it  would 
not  preclnde  the  party  making  It  from 
showing  that  he  was  mlstakra,  or  any- 
thing  else  affecting  Its  weight  as  an  ad- 
mission. The  statement  tbat'*9100  will 
not  do  more  than  cover  the  lose,  and  I 
hereby  make  claim  tor  this  amount,"  la 
not  necessarily  an  admission  that  $100 
would  cover  tbe  loss,  even  though  such 
might  be  a  reasonable  construction.  Ac- 
cording to  the  testimony  of  tbe  plaintiff, 
his  damage  was  much  greater  than  that 
amount;  but  his  purpose  In  writing  the 
letter  was  to  fix  upon  that  sum  as  an 
amount  he  would  be  willing  to  accept 
rather  than  to  be  put  to  the  difficulty,  ex- 
pense, and  delay  of  collecting  his  claim 
at  law.  The  uncontradicted  evidence, 
outside  of  this  letter,  was  that  the  dam- 
age amounted  to  from  9350  to  9400.  Un- 
der the  evidence  the  charge  of  the  court 
was  proper,  and  the  verdict  should  stand. 
See  Stewart  r.  De  Loach.  86  Ga.  720,  12  & 
E.  Rep.  1067.  Judgment  affirmed. 


Atlanta  Qlass  Co.  v.  Noizbt. 
(Supreme  Court  of  Qeorgta.   Itov.  10. 1891.) 
FtXADiHe  ~- HutHLKss  Eebob— Hbabsat  Evi- 

DEKOB. 

1.  A  plea  which  alleges  no  special  damase  la 
to  be  cODBtrued  as  one  which  claims  general  dam- 
Bges  only:  and  where  suoh  a  plea  is  improperly 
Btricken,  but  the  defendant  is  neverth^ees  al- 
lowed toe  benefit  of  It  on  the  trial,  the  error  of 
striking  it  is  not  cause  for  a  new  trial. 

2.  Unless  it  affirmatively  appears  tliat  evi- 
denoe Is  bearaay,  it  is  not  to  t>e  excluded  as  sudi 
where  It  is  of  a  nature  which  admits  of  its  rest- 
ing on  the  personal  knowledge  of  the  wttneis. 

(SyUdbua  by  the  Cmut.) 

Error  from  superior  court.  Fulton  coun- 
ty ;  Mabsbau.  J.  Clarke,  Judge. 

Action  by  L.  Nolset  against  the  Atlanta 
Qlasa  Company.  Judgment  for  plainUtL 
Defendant  brings  error.  Affirmed. 

E.  W.  Uarauy  tor  plaintiff  in  error. 
King  A  Aadeitont  tor  defendant  In  error. 

SiMUONS,  J.  Xoliet  brought  his  action 
against  the  Atlanta  Glass  Company  "for 
machinery  furnished  to  It,  and  work  and 
labor  done  In  making  said  machinery,  in 
attaching  It  tu  the  premises  uf  said  com- 
pany, and  in  repairing  other  machinery 
at  the  works  ol  the  company,  **  The  de- 
fendnnt  filed  the  plea  of  the  general  Issue, 
and  several  special  pleas,  denying  In  one 
of  them  that  It  had  purchased  the  ma- 
chinery sued  for,  or  antborized  any  one 
else  to  purchase  It,  and  alleging  that  the 

{ilalntitt  and  one  Weyer  colluded  together 
or  the  porpose  of  defrauding  In  the  mat- 
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ter;  that  he  and  Weyep  were  interested  as 
partners  In  making  the  machinery;  and 
thnt,  for  the  purpose  of  defrauding  the 
defendant,  Weyer,  whu  was  tne  defend- 
ant's superintendent  of  the  maonfactare 
of  glass,  gave  the  orders  for  the  ma- 
chinery under  the  pretense  that  It  was 
needed  for  the  work  of  the  defendant; 
aad  thHt  the  plaintiff  was  notified,  be- 
fore t\w  machinery  was  furnished,  not  to 
furnlRl)  It,  and  that  Weyer  had  nu  au- 
thority to  order  It.  In  another  plea  It 
waa  alleged  that  the  machinery  was  Inr- 
Dished  vltb  tUe  Implied  warranty  that  It 
was  inerehantable,  and  reasonably  suited 
to  the  use  Intended,  and  that  the  plain- 
tiff knew  of  no  latent  defects  undisclosed ; 
and  the  defendant  averred  that,  un  the 
contrary,  It  was  useless.  The  fourth 
special  plea  was  as  follows:  "The  retorts 
and  other  things  specified  in  the  satd  ac- 
count, by  reason  of  defects  both  in  the 
material  and  construction,  had  to  be 
continually  changed,  which  cansed  great 
detention  In  the  work  of  manufacturing 
defendant's  glass,  owing  to  which  defend- 
ant is  damaged  In  the  sum  of  five  hundred 
dollars,  which  said  sum  defendant  recoups 
for  its  damages  for  same  against  plaintiff. " 
Another  pIsa  all^j^en  thaftfae  Items  in 
said  account,  which  lathe  coDslderatlon 
of  the  demand  sued  nn,  were  useless,  and 
of  no  value  for  the  purposes  Intended, 
and  that  the  sa}d  consideration  has  total- 
ly failed. "  The  fourth  plea  above  set  out 
was  stricken  on  demurrer.  The  plaintiff 
had  a  verdict,  and  the  defendant  moved  for 
a  new  trial.  The  motion  was  overruled, 
and  it  excepted.  Tbe  main  grounds  relied 
on  for  reversal  of  the  Judgment  of  the 
court  below  were  atlegetl  error  In  striking 
the  funrth  plea  of  the  defendant,  and  in 
ruling  out  certain  testimony  of  Pinson. 

1.  Treating  the  plea  In  question  as  a 
special  plea  of  reroupmeut,  the  court 
would  have  been  right  In  striking  It  if 
there  had  been  a  special  demurrer  thereto, 
and  in  refusing  to  allow  the  defendant  to 
introduce  any  evidence  thereunder  tend- 
ing to  show  special  damages.  A  plea  of 
recoupment  is  a  croHs-actlon  by  the  de- 
fendant against  the  plaini  iff.  and  should 
be  as  certain  and  definite  in  Its  allega- 
tions of  damage  as  the  allegations  In  a 
declaration  should  be.  It  should  set  out 
in  detail  how  and  when  the  damage  was 
sustained.  Simply  saying  that  the  ma^ 
chinery,  "by  reason  of  defects  In  material 
and  construction,  had  to  be  continually 
rhnngcd.  which  caused  great  detention  In 
the  work  of  manufacturing  defendant's 
glass,  owing  to  which  defendant  was  dam- 
aged in  tbe  sam  of  9500,  which  said  sam 
defendant  recoups  for  its  damages  for 
same  against  plalntilt, "  Is  not  sufficient. 
**It  states  conclusions  and  not  facts;  It 
deals  with  generalities,  and  not  in  par- 
ticulars." In  the  case  of  McKleroy  v. 
Sewell.  73  Ga.657,  It  Is  said:  "To  state 
in  a  plea  of  set-off  that  an  overdose  of 
ipecac  damaged  a  man  9200,  without  stat- 
ing wherein  and  how,  la  too  loose,  and 
does  not  set  out  the  defense  plainly  and 
distinctly. "  In  the  case  of  KInard  v. 
Sanrord.64  (j a.  630,  It  Is  said:  "The  plea 
of  set-off  being  a  cross-action  brought  by 
tbe  defendant  against  tbe  slain cltf.  It 


should  set  out  his  demand  as  folly  and 
distinctly  as  though  he  were  th**  plaintiff;* 
and  It  was  further  held  that  the  plea  of 
recoupment  was  not  sufficient,  the  con- 
tract not  being  sufficiently  set  oat,  and 
the  damages  claimed  appearing  to  be  con- 
tingent and  speculative.  In  Insurance 
Co,  V.  Carrugl,  41  Ga.  672,  It  Is  said :  "Un- 
der our  system  of  sending  the  whole  case 
to  the  Jury  on  the  declaration  and  pleas, 
withouta  replication, -wethlnklt  best  that 
the  pleas  shonld  go  somewhat  into  de- 
tail. " 

Inasmach  as  the  plea  contained  on 
all^atlon  of  special  damage,  bat  only  an 
allegation  of  general  damages,  and  there 
being  no  special  demurrer  thereto.  It 
should  have  been  treated  and  considered 
by  the  court  as  a  plea  of  general  dam- 
ages; and  we  are  Inclined  to  think  tbe 
court  erred  In  striking  it.  Bat,  while  the 
court  may  hare  erred  in  this,  we  do  not 
think  the  error  was  a  material  one.  Tbe 
record  shows  that  tbe  defendant  pat  lo 
all  the  evidence  he  was  entitled  to  Intro- 
duce under  this  kind  of  plea.  Where  a 
plea  is  erroneously  stricken  by  tbe  court, 
and  yet  the  defendant  Is  allowed  to  intro- 
duce evidence  to  sustain  the  allegations 
therein,  the  striking  of  tbeplea  is  not  re- 
versible error.  Insurance  Co.  Carrn^, 
supra.  The  Jury  must  have  considered  it. 
because  the  verdict  showed  that  they  re- 
duced the  amount  claimed  by  the  plain- 
tiff. The  defendant  was  allowed  to  show 
all  the  damages  It  had  well  pleaded  In  the 
plea  which  had  been  stricken.  That  part 
of  the  testimony  of  Pinson  set  out  In  the 
eighth  groand  of  the  motion,  which  tbe 
court  ruled  out  aftm*  the  plea  was  strick- 
en, and  which  related  to  profits  and  loss 
of  the  glass  company,  would  not  have 
been  admissible,  even  If  the  demurrer  to 
the  plea  had  not  been  sustained.  There 
was  nothing  in  the  plea  to  authorise  that 
kind  nf  testimony. 

2.  The  plaintiff's  testimony  was  taken 
by  interrogatories,  and  in  them  he  test!- 
fl^  that  he  waa  employed  by  Weyer  and 
Dr.  Ploaon;  that  Weyer  received  orders 
from  Pinson.  and  transmitted  them  to 
Nolzet,  for  all  the  articles  mentioned  be- 
tween Nos.  2  and  8  in  the  iuterrogatories; 
that  Weyer  was  the  glass-maker  of  the 
company,  and  was  the  only  man  that 
knew  anything  about  the  glass  factory, 
and  the  material  it  needed,  but  delivered 
ordere.  with  Dr.  Plnson's  assent,  for  ma* 
terlal  and  work  mentioned  In  Exhibit  A. 
This  testimony  was  objected  to  becaase 
the  answers  were  hearsay,  as  complained 
In  the  fourth  and  fifth  grounds  of  the  mo- 
tion for  a  new  trial.  It  Is  doubtful  wheth- 
er the  witness  was  testifying  from  hear- 
say or  from  his  own  knowledge  when  be 
said  Weyer  received  ordera  from  Plnsun. 
and  delivered  orders,  with  Plnson's  as- 
sent, for  material,  etc.  He  may  have 
been  testifying  from  his  own  knowledge 
of  the  facts.  He  may  have  been  present 
when  Weypr  received  ordera  from  Pinson. 
and  may  have  heard  Pinson  assent  to 
them.  Taking  the  whole  of  the  witness* 
testinnony  together,  as  It  appears  In  tbta 
record,  it  would  seem  that  he  was  testify- 
ing of  hia  own  knowledge.  Bowever  that 
may  be.  It  does  not  appear  to  us  affirm- 
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atlvely  tbat  he  waa  tratlfying  (roni  bear- 
say;  and,  unlees  it  should  bo  appear,  we 
coDld  not  hold  that  the  court  erred  in  al- 
io wIdk  the  testimony 

8.  There  was  no  error  in  refusing  to 
grant  the  motloo  upon  the  other  grounds 
taken  therein  and  not  herein  mentioned. 

Judgment  affirmed. 


Bbunswick  ft  W.  R.  Co.  V.  Mayor,  Etc.,  or 
CiTT  OP  Waycross  et  al. 

{Supreme  Covrt  of  Qwrgia.   Nov.  10, 1891.) 

iMJUNCTioy — Bdildjnq  Railboad  Tkack. 

Tbere  was  no  abuse  of  disoretion  la  grant- 
ing  the  injabctioo  complained  of. 

iSvUiihuA  by  the  Court.) 

Error  from  superior  court.  Ware  coon- 
ty ;  Spencrk  B.  Atkinson,  Judge. 

Suit  lor  an  injunction  by  the  Brunswick 
&  Western  Railroad  Company  against  the 
mayor  and  council  or  Waycross  and 
others.  Defendants  answered  in  the  uat- 
nre  of  a  croBS-bill,  and  prated  an  Injunc- 
tioo  against  the  railroad  company, which 
was  granted.  The  railroad  company 
brings  error.  Affirmed. 

The  following  Ih  the  official  report: 

The  Brunswick  ft  Western  Railroad 
Company  commenced  the  construction  ot 
a.  side  track  or  Y  to  make  a  connection 
with  the  track  of  another  railroad.  The 
Uneuf  thlsadditionaltrackcroesed  astreet 
Jn  the  town  of  Waycrosa,  vrbicb  was  al- 
ready crossed  by  the  main  track  ot  the 
Brunswick  ft  Weatem  Railroad.  The  city 
authorities  Interfered,  and  the  railroad 
company  made  application  tor  Injunction. 
Tbe  city  answered  in  tbenature  ol  a  cross- 
bill, and  prayed  that  tbe  railroad  com- 
pany be  enjoined  from  constructing  tbe 
proposed  track  across  tbe  street.  The 
Judge  below  refused  the  Injunction  asked 
by  tlie  railroad  company,  and  granted  tbe 
injunction  asked  by  theclty.  On  the  hear- 
ing for  temporary  Injunction  before  the 
Judge  below,  the  following  appeared:  In 
September,  1860.  tbe  Brunswick  ft  Florida 
Railroad  Company,  b7pnrchaBe,aeqnlred  a 
■trip  of  land  100  feet  in  width  on  each  side, 
measured  from  the  center  of  its  track, 
through  a  lot  of  land  in  Ware  county,  and 
HOOD  after  constructed  its  road  through 
the  land,  and  has  been,  through  Its  vari- 
OU8  successors,  the  last  of  which  Is  the 
BruuBwlck  ft  Western  Railroad  Company, 
in  constant  use  and  occupancy  ot  Ita 
road-way  to  the  present  time,  mnoing 
and  regalarly  operating  it  as  a  railroad. 
Jn  1S72,  long  after  the  completion  of  tbe 
railroad,  the  town  of  Waycross  waa  laid 
oDt,  covering  a  portion  of  the  lot  of  land 
mentioned.  One  of  its  streets,  now  known 
as  Plant  Arenue,"  was  laid  out  at  right 
angles  to  and  extending  across  the  right 
of  way  and  road-bed  of  tbe  railroad  com- 
pany. There  was  no  evidence  of  an  ex- 
press grant  to  tbe  town  authorities  of 
this  right  so  to  lay  off  its  streets,  but  the 
crossing  so  made  has  been  in  constant  use 
by  the  city  since  It  was  first  eatabltshed, 
is  DOW  the  principal  thoroughfare  of  the 
city,  and  tbe  crossing  thus  eHtubllshed  has 
been  maintained  and  kept  up  by  the  rail- 
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road  company  ererslnce.  This  street  Is  tbe 
one  along  which  most  ot  the  travel  paasefl 
between  tbe  two  sections  of  tbe  town. 
Upon  the  strip  ot  land  100  tcet  in  width, 
lying  to  the  northward  of  its  track,  tb<f 
railroad  company  commenced  the  con- 
struction of  the  Y  in  qtieatlou.  It  alleged 
In  its  petition  tbat  in  the  putting  In  ot 
the  Y  It  was  its  purpose  to  so  construct 
it  that  It  should  be  no  obstruction  to  tbe 
passage  of  [wrflona,  vehicles,  and  property 
across  Plant  aveane;  and  thai  It  was 
not  its  purpose  to  block  up  Plant  avenue 
with  cars,  but  soldy  to  tnrnish  a  con- 
DPctlon  tor  the  passage  of  cars  and 
engines,  and  running  the  same  from  the 
main  line  ot  tbe  Bavanuab,  Florida  ft 
Western  Railway  to  the  railway  yard 
of  petitioner,  and  from  its  yard  to  tbe 
main  line  ot  the  SaTannah,  Florida  ft 
Western  Railway.  No  proceeding  to  con- 
demn the  way  for  Plant  avenne  across 
the  railroad  track  waa  ever  instltuteel, 
and  no  deed  conveying  to  the  town  au> 
thnrltles  tbe  right  to  appropriate  the  land 
for  the  purpose  of  a  street  was  shown, 
Tbe  Judge  below  held  tbat  the  dty  had 
actjulred  no  right  by  prescription,  for  the 
reason  tbat  20  years  had  'not  elapsed 
since  tbe  first  appropriation  by  the  city ; 
but  he  farther  held  that,  under  the 
facts  nbovp  stated,  tbe  construction  and 
use  of  the  street  across  the  railroad  track, 
tmd  through  ihe  strip  of  land,  with 
the  knowledge  ot  tb«  railroad  company, 
its  maintenance  as  a  public  way  for  so 
nlany  years,  until  It  became  the  priud- 
pat  thoroughfare  in  a  now  populous  city, 
and  the  principal  street  leading  to  the 
public  schools,  and  the  railroad  company 
having  for  many  years  kept  Dp  and  main- 
tained aepublic  tbecrosslng  at  this  partic- 
ular point,  althoagb  it  was  under  no  obll- 
gatlon  In  lawto maintain  other  than  pub- 
lic crossings  along  the  line  of  Its  tracks,  a 
Jury  might  find  that  the  original  entry  by 
the  public  was  with  the  consent  of  tbe 
railroad  company,  and  tbat  this  permis- 
sive entry  and  subsequent  recognition  was 
sufficient  evidence  of  an  intention  on  Its 
part  to  dedicate  that  portion  of  its  right 
of  way  as  a  highway  to  the  public ;  and 
that,  by  Its  constant  nse  and  mainte- 
nance as  8  street  by  the  town  authorities, 
A  jury  might  find  an  acceptance  upon  tbe 
part  of  the  public,  which  would  make  tbe 
dedication  complete.  He  further  held 
that,  il  the  claim  by  the  city  of  title  by 
dedication  were  well  fnunde<l.  It  would  be 
as  complete,  and  would  as  much  entitle  it 
to  an  uninterrupted  use  of  tbe  atreet,  as 
thongh  its  claim  were  founded  upon  an 
express  grant  by  the  railroad  company  to 
the  city;  that  it  the  dedication  was  made 
it  was  absolute,  as  It  could  not  be  said 
that  a  dedication  once  made,  glrlng  tbe 
public  an  absolute  right, could  afteitvards 
be  so  modified  by  the  grantor  as  to  enable 
him  to  apply  the  fee  to  a  use  in  conflict 
with  the  purposes  ot  the  dedication;  and 
that  the  quratton  was  not  then  how  great 
would  be  the  inconvenience  to  the  public, 
but  should  the  public  he  subject  to  tbe  In- 
convenience of  the  additional  track  or  Y 
at  all?  the  question  uf  obstruction  being 
one  of  principle,  and  not  one  of  deicree.etc. 
QooayeAF  A  Kaj;  8.  W.  Httvh,  and  L.  J. 
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BrowBt  for  plalntUf  In  error.  J.  L.  Sweat 
i^od  L.  A.  wllaout  lor  defendant  in  ema. 

Pbb  OuRii-ic.  Judgment  affirmed. 


WAI.X.ACB  r.  JOBNBON  0t  al. 

{Bnagrtime  Comt  of  Oeorgta.  Nor.  10^  WL) 
ApPBU^WaKN  Lm. 
Where  tbree  oreditois  petition  imder  tlie 
traders'  aotof  1881  lor  inJnnoUonand  the  appoint- 
ment of  a  receiver,  and  the  petition  !■  granted 
alter  making  a  fourth  creditor  a  partjr  to  the  pe- 
tition, one  of  the  creditors  cannot  bring  to  this 
coort  a  writ  of  error,  founded,  not  npon  the  Judg- 
ment itself,  but  upon  a  reason  giren  bythe  ]adge 
to  the  effect  that,  in  granting  the  injunction  and 
racelTer,  he  did  not  oondder  this  alusged  credit- 
or a>  haTlng  a  valid  debt,  aocli  roMcm  being  no 
adjudication  of  that  question,  and  there  being  no 
order  dismissing  the  petition  as  to  any  of  the 
creditors.  The  statement  at  the  Judge  as  to  his 
reason  is  no  adjudication,  final  or  obheniiae, 
ipon  the  rights  ot  tbia  partloularoreditor. 

{SyUabtte  by  the  Court) 

Error  from  superior  coort,  Fulton  coun- 
ty; Bkhard  H.  Ci^bk,  Jodge. 

BUI  in  tbe  nature  of  a  creditors'  blU  by 
P.  M.  Wallace  and  others  against  C.  J. 
Johnson  and  another.  The  court  granted 
the  Injunction,  ond  appointed  a  recelTer, 
but  held  that  F.  M.  Wallace  was  not  a 
creditor.  F.  M.  Wallace  brings  error. 
Writ  of  error  dlsminsed.  ' 

Tbe  following  Is  the  official  report: 

F.  M.  Wallace.  O.  W.  Henderson,  and 
tbe  Atlanta  City  Brewing  Company  filed 
their  eqnltahle  petition  in  the  nature  of  a 
ICeneral  creditors'  bill  against  C.  J.  John- 
son as  their  debtor,  and  Mrs.  Emma 
Johnson^  his  sister-in-law,  (to  whom  they 
alleged  he  had  made  a  fraudulent  sale  ot 
certain  realty,)  praying  for  fnjnnetion,  re- 
celTer. etc.  Upon  tbe  hearing  tbe  coort 
granted  the  Injunction,  and  appointed  a 
recover,  but  held  that  F.  M.  Wallace  was 
not  a  creditor,  and  that  Henderson  was, 
which,  It-avinp:  la  the  original  petition  but 
two  credttom.  thp  defect  was  allowed  cnred 
by  an  order  making  C.  P.  Johnson  a  party 
plaintiff.  To  the  ruling  that  F.  M.  Wal- 
lace was  not  a  creditor  he  excepted,  and  the 
case  was  brought  to  this  court  by  "fast" 
bill  ot  exceptions.  The  evidence  produced- 
In  the  court  below,  so  tar  as  relates  to  the 
question  made  In  this  court,  was.  on  be- 
half of  F.  M.  Wallace,  as  follows.  On 
April  17.  1891.  F.  M.  Wallace  Mas  In  pos- 
seHslon  ot  and  owned  2  barrels  of  whisky 
and  2,000  cigars.  C.  J.  Johnson,  through 
his  ascent,  P.  J.  Wallace,  told  him,  F.  h. 
Wallace,  tu  send  down  the  goods  in  ques- 
tion to  the  store,  and  "they"  would  sell 
them,  and  account  to  F.  M.  for  the  ralue. 
He  sent  the  goods  to  C.  J.  Johnson,  and  is 
informed  that  C.  J.  Johnson  has  disposed 
of  th^m.  Since  that  time  Johnson  has 
admitted  that  be  owed  F.  M.  Wallace 
the  money  for  them.  F.  M.  Wallace  was 
engaged  in  the  liquor,  cigar,  and  tobacco 
business  in  the  city  of  Atlanta  prior  to 
March  1,  1891.  He  had  the  goods  men- 
tioned above  on  hand  at  the  time  he  quit 
business,  and  afterwards  turned  them 
over  to  C.  J.  Johnson,  to  be  sold  by  him. 
He  made  no  sale  after  these  goods  were 
turned  ov«r.  and  did  not  engage  In  tbe 
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whisky  and  tobacco  businesB  after  bla  ci  ^ 
Ueeose  expired.  Tbe  goodB  wars  to  be 
paid  tor  by  C.  J.  Johnson  when  sold.  Wal- 
lace put  in  cTldencp  a  ree^pt  from  tbe  tax 
collector  of  Fulton  county. dated  Marcb  1, 

1891,  acknowledging  the  receipt  of  fSO 
from  F.  M.  Wallace  for  special  state  tax 
on  liquor  for  the  year  ending  January  1, 

1892.  Also  receipts  showing  that  he  bad 
paid  special  taxes  on  his  business  as  retail 
liquor  dealer  and  as  dealer  in  manufact- 
ored  tobacco  to  the  United  States  gorem- 
ment.  These  were  dated  February  6, 1891. 
On  behalf  of  the  defendants  evidence  was 
introduced  to  the  effect  that  the  goods  in 
question  were  not  consigned  by  F.  M. 
Wallace  to  C.J.  Johnson,  but  were  sold  to 
Johnson  ft  Henderson,  a  firm  of  wblcb  G. 
J.  Johnson  wan  then  a  partner;  and  tbe 
sale  was  made  aboot  the  lOtti  or  11th  ot 
April,  1891,  or  between  th^  16tb  and  20th 
of  April,  1891,  or  somewhere  near  the  10th 
of  July,  1891.  Defendants  put  In  evidence 
the  affidavit  of  one  Bradly  Slaughter,  to 
the  effect  that  the  station-bouse  docket 
showed  that  a  case  was  made  against  F. 
M.  Wallace  for  retailing  spirituous  and 
malt  liquors  without  a  license.  Marcta  II. 
1891,  and  that  on  the  hearing  Wallace 
was  adjudged  guilty,  and  a  fine  waM  Im- 
posed upon  him,  which  he  paid;  alao,  an 
affidavit  from  the  clerk  of  the  board  of 
commissioners  for  Fulton  county,  to  tbe 
effect  that  as  such  clerk  he  iBsoes  the  coun- 
ty licenses  to  wholesale  dealers  In  intoxi- 
ca'Ung  liquors,  and  that  no  sneh  Itcensa 
was  tssoed  to  F.  M.  Wallace  to  cover  any 
perlqd  during  1891.  Defendant  also  ptit  in 
evidence  documents  showing  that  P.  J. 
Wallace  had  a  license  to  sell  whisky  tu 
June  SO,  1891,  and  an  appllcatitm  was 
made  for  the  granting  to  F.  M.  Wallace  ot 
a  license  to  sell  whisky  at  tbe  same  place, 
which  was  refused  by  the  city  council  ot 
Atlanta.  In  his  bill  of  exceptions  F.  M. 
Wallace  alleged  that  the  proof  excluslvdy 
established  tbe  fact  that  C.  J.  Johoson 
was  Indebted  to  him,  unless  the  debt  was 
void  on  account  of  public  policy,  it  being 
claimed  that  F.  M.  Wallace  had  no  city 
license  to  sell  whisky  at  wholesale,  and 
that  the  debt  was  created  by  his  seillnc  a 
lot  of  whisky  to  C.  J.  Johnson;  that  P.M. 
Wallace  claimed  there  was  no  evidence  of 
any  city  ordinance  of  Atlanta  prohlblttog- 
tbe  sale  of  whisky  at  wholraale,  no  such 
ordinance  having  been  Introduced  In  evi- 
dence; and  tbat,  if  such  an  ordinance  bad 
been  Introduced,  the  evidence  did  not  show 
that  Wallace  had  violated  any  such  urdi- 
nance.  because  he  had  a  right  to  sell  ont 
his  stock  of  goods  in  bulk  when  he  qatt 
business  as  a  retailer,  without  paying  a 
special  tax  or  license  to  either  the  city, 
state,  and  county,  or  to  the  United  States, 
It  being  the  policy  of  the  law  to  tax  a 
bnaluesB,  and  not  a  single  act.  such  as 
that  In  question.  In  a  note  by  the  court 
to  the  bill  of  excepttous  It  was  stated : 
"  It  was  in  evidenee  tbat  at  the  time  WaU 
lace  sold  liquors  to  Johnson  he  bad  a 
United  States  revenue  license,  hot  nu 
license  to  sell  at  retail  from  the  city,  or 
license  to  sell  at  wholesale  from  tbe  city 
or  county,  and  upon  that  tbe  court  ad- 
judged he  could  not  legally  collect  bla 
debt."  As  to  th«  ordinances  ot  the  dtj 
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on  tbe  Boblect  there  was  no  Iraoe  ol  fact, 
bat  Itwaa  treated  by  both  sldea  as  true 
and  exlstioK. 

Simmona  A  Coir^jsfsn,  for  plaintiff  Id  er* 
ror.  R.  J.  Jordan,  for  defendanta  In  error. 

Pkr  CuBuic.  Writ  of  error  dlamlned. 


WtLUAUBBUReClTTFlRB  Iim.CO.T  GWINN. 

(5uprein«  Court  of  Georgia.   Nov.  10, 1891.) 

CoMCDRBsm  iMBUBANca  —  LLUiUTT  — Contribu- 
tion 

Where  one  la  Insured  oonourrently  In  seven 
oompauiea,  uid  makes  claim  lor  his  whole  loes 
against  six  of  the  companies,  and  the  whole  loss 
'  ia  thus  settled,  conformably  to  the  terms  of  the 
pollolea,  and  paidf  the  seventh  company  li  dla- 
oharged  es  to  aim,  and  Its  liability,  it  any,  is  to 
the  other  companies  for  oontnbatlon. 
WlabuM  by  the  Court.) 

Error  from  Boperlur  court,  Fulton  coun- 
ty ;  Mabshall  J.  Cj.abkb.  Judge. 

Action  by  L.  E.  Gwtnn  against  tbe  Wlll- 
iamsburg  Fire  Insurance  Company.  Judg- 
ment tor  plaintiff.  Defendant  brlnga  er- 
ror. Reversed. 

OUbouBt  Kii^  4k  SpuIdiDg  and  J,  T. 
Pendletoxtt  for  plaintiff  In  error.  Arnold 
A  AnoUy  for  defendant  tn  error. 

LuMFKiN,  J.  This  case  la  controlled  and 
disposed  of  by  the  principle  announced  In 
tbe  bead-note.  It  seems  tbat  Gwlnn,  the 
insured,  had  seven  policies  of  Insurance 
covering  the  property  which  was  de- 
stroyed by  Are.  The  sum  total  of  all 
these  policies  amounted  to  considerably 
more  than  the  loss  sustained.  It  appears 
that  at  the  time  of  tbe  fire  one  of  these 

{>olicles,  which  was  issued  by  the  plaintiff 
B  error,  w,as  not  In  Gwlnn's  possession, 
and  that  in  making  claim  for  bis  loss  he 
made  do  demand  upon  this  company.  In 
the  view  we  take  of  tbe  case.  It  is  Imma- 
terial whether  be  did  tbis  deliberately  or 
by  oversIfTht.  His  contention  was  that 
this  policy  had  been  left  with  the  agent  of 
tbe  WiUiamsburg  City  Company  lor  the 
purpose  of  bavins  permission  for  addi- 
tional insurance  Indorsed  thereon ;  that  It 
was  not  returned  to  bim,  and  at  tbe  time 
of  the  flrs  he  overlooked  the  fact  that  he 
had  such  policy.  The  defense  deolefl  the 
exlateace  of  tbe  policy  altogether.  Upon 
this  qnestlon  the  testimony  preponderates 
In  favor  of  Gwinn's  theory.  Be  this  as  It 
may,  however,  the  great  fact  remains  that 
he  actually  received  from  the  other  six 
com  panles  the  full  amount  of  bis  loss.  It 
to  true,  be  testified  In  a  general  way  tbat 
ills  aettlemmt  with  those  companies  was 
the  resolt  of  a  compromise,  and  he  did  not 
receive  the  full  amount  to  which  he  was 
entitled,  and  some  of  bis  witnesses  swore 
tbat  the  settlement  was  not  fair;  but 
there  were  no  facts  or  figures  In  proof  bear- 
lag  out  these  naked  statements.  The  loss 
was  arrived  at  and  adjusted  In  the  man- 
ner provided  for  by  the  policies  tbemRelves. 
It  was  fixed  by  competent  appraisers, 
duly  selected  by  the  parties,  after  a  care- 
ful examination  into  all  theclrcumstancee. 
The  result  was  acceptable  to  Gwlnn,  and 
it  nowhere  appears  that  be  made  any 
objection  to  It  at  tbe  time.  Tbe  only  Just 
and  fair  eonclnalon  from  all  the  testimony 
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on  tills  subject  Is  that  Qwlnn  claimed  anil 
received  from  the  six  eompanlea  to  whom 
be  presented  hlsdemand  fall  compeneatlon 
for  hie  loss.  The  verdict  shows  tbat  the 
jury  so  believed.  It  is  manifest  they  did 
not  find  that  Gwlnn's  loss  exceeded  In 
amount  the  sum  fixed  by  the  appraisers. 
On  the  contrary,  It  appears  that,  taking 
this  sura  as  a  basis  ol  calculation,  they 
found  one-sixth  thereof  against  tbe  Will- 
iamsburg Olty  Company,  with  Interest  and 
attorney's  fees  added.  It  being  quite  plain 
tbat  Gwlnn  has  received  tbe  full  amount 
of  his  loss,  it  seems  too  manifest  for  argu- 
ment tbat  be  should  not  be  allowed  to  rft- 
ceive  or  recover  more  than  this  from  any 
soume  whatever.  Wbst  then  follows? 
It  the  Williamsburg  City  Company  ought 
to  have  shared  with  the  othw  companies 
In  the  payment  of  Gwlnn's  loss*  and  baa 
not  done  so,  and  be  has  been  paid  In  f  all» 
Its  liability  ought  to  be  to  the  other  com- 
panies for  contribution.  Tbis  principle  is 
clearly  stated  in  1  May,  Ins.  fi  IR.  Having 
shown,  we  think,  conclusively,  that  under 
the  facts  appearing  in  the  record  Gwlnn 
can  In  no  event  recover  of  tbe  WUllame- 
hurg  City  Company,  the  Jadgment  below 
Is  reveraedt  with  dlreetlrm  that  the  aetloD 
be  dismteed. 


MOOHADGH  V.  EVBBETT  et  A/, 
EVBRBTT  et  al.  T.  HOOHAUOH. 

(9uipreme  Court  of  Oeorgia.  Nov.  10, 1M1.T 
PiiBADUTO— RBUirrrruB— Afpbai.~New  Trial. 

1.  Where  the  suit  Is  in  the  short  form  of 
complaint  for  210  bags  of  flour,  of  the  value  of 
t450,  wlfh  no  further  allegation  of  damages,  ez- 
oept  that  the  defendants  refase  to  deliver  the 
property  or  pay  the  profits  thereof,  there  can  be 
no  recovery  for  more  than  (160,  with  interest 
thereon,  there  being  no  amendment  of  tbe  deola- 
ration  or  offer  to  amend.  Baakiiw  Oo.  v.  Oraw- 
ley,  tl7  Oa.  191,  IS  8.  R.  Hep.  fi06. 

3.  Where  the  defendants  In  tbe  court  below 
move  for  a  new  trial,  which  Is  granted  unless 
the  plaintiff  will  write  off  a  portion  of  bis  recov- 
ery, and  therenpOD  the  plalnttfF,  declining  to 
write  Off,  brinKs  a  writ  of  error  npon  the  judg- 
ment granting  a  new  trial,  the  defendants  can- 
not by  cross-Bill  of  exceptions  assign  emnr,  not 
as  committed  by  the  court  in  any  of  its  ruling 
on  the  motion  for  a  new  trial,  hut  as  oommltted 
on  the  trial  itself,  and  complained  of  in  tJM 
motion. 
ISyllabus  bv  the  Caien.) 

Cross-errors  from  city  court  of  Atlanta ; 
HowABi)  Van  Epps,  Judge. 

Action  by  Robert  H.  Moomaugh  against 
George  B.  Everett  A  Co.  Judgment  for 
plaintiff,  on  condition  that  be  would  re- 
mit part  of  the  verdict.  Plaintiff  brings 
error,  and  defendants  file  a  cross-bill  of 
exceptions.  Judgment  afilrmed,  with  di- 
rections, and  cross-bill  of  exceptions  dis- 
missed. 

The  following  Is  the  official  report : 
Moomaugh  brought  his  action  under 
section  8390  ul  tbe  Code  against  G.  B.  Ev- 
erett &  Co.  to  recover  310  bags  of  floor, 
which  be  alleged  to  be  of  tbe  value  of 
f460.  Tbe  action  was  brought  on  Decem- 
ber 14,  ISSfl,  and  on  June  12, 1S91.  plaintiff 
obtained  a  verdict  for  9600.  Defendants 
moved  for  a  new  trial,  and  tbe  motion 
was  granted,  unless  plaintiff  would  write 
off  from  the  verdict  all  that  was  In  exessa 
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of  $450  as  principal,  with  7  per  cent,  inter- 
aat  on  the  same  from  the  datn  of  flUng  the 
declaration  to  the  date  of  the  verdict.  To 
this  ruling  the  plaintiff  excepted.  By 
croRS-bill  uf  PxcepttoDB.  the  defendants  aleo 
excepted,  nllegliig  that  the  court  below 
erred  In  certain  charges  and  refusals  to 
charge  set  out  in  the  motion  for  a  new 
trial,  as  follows:  Because  the  court 
charxed  substantially:  "This  being  an 
action  to  recover  personal  property,  the 
plaintiff  can  make  his  election  to  have  a 
Tenllct,  either  for  the  property,  or  for  the 
highest  proved  value  of  the  same  between 
the  conversion  and  the  date  of  the  trial. 
He  haa  made  this  election  on  this  trial, 
and  If  you  And  for  biro  yon  should  find 
such  value."  Because  defendants'  coan- 
sel  claimed  In  bis  argument  to  the  court 
that  the  rule  roeDtluned  in  the  last  ground 
did  not  apply  to  such  property  and  ar- 
ticles as  are  perishable  In  their  nature, 
and  likely  to  deteriorate  rapidly  In  their 
value;  and  claimed,  further,  that  the 
highest  proved  value  to  which  the  plaintiff 
was  entitled  wonld  be  that  of  the  particu- 
lar floor  Id  question,  and  not  that  of 
other  lots  of  flonr  of  the  name  grade;  and 
the  court  charged  that,  If  the  jai?  found 
(or  the  plaintiff,  they  should  And  the  high- 
est proved  value  of  flour  of  the  Hsme  grade 
as  that  claimed  In  the  declaration  at  any 
time  since  the  conversion.  And  because 
the  defendants'  counsel  made  the  follow- 
ing request  to  charge:  "If  plaintiff  and 
Akers  ft  Bros,  agreed  together  tu  stop  the 
flour  in  Atlanta,  and  allow  Akers  to  sub- 
stitute other  goods  for  it,  for  the  mutual 
benefit  of  the  two  parties,  and  against 
the  rule  and  Interests  of  the  railroads,  in- 
tending thereby  to  deprive  the  railroads 
of  their  proper  freight  charges,  and  such 
agreement  was  carried  out  without  the 
knowledge  and  consent  of  the  railroad 
offlclals,  and  Akers  ft  Bros,  thus  got  pos- 
session of  plaintiff's  flour,  thes  both  plain- 
tiff and  Akers  ft  Bros,  are  tn  pari  delicto, 
and  plaintiff  canuot  recover  possession 
from  Akers  &  Bros.,  or  from  one  who  pur- 
chased from  them  bona  Sde;"  which  said 
request  the  court  I'efused  to  charge,  and 
charged  instead  that  the  only  question 
for  the  Jury  was,  who  had  the  title  to  the 
flour  at  the  time  that  the  defendant  ac- 
quired possession?  and,  even  If  Akers  & 
Bros,  got  possession  of  plaintiff's  flour  in 
execution  of  the  agreement  set  out  In  said 
request,  the  plalutlff  could  recorer  the 
same  from  them  or  from  any  one  else 
holding  under  them.  (The  court  said 
nothing  in  the  rest  of  bis  charge  which 
modified  the  paasageerutrtted  above.)  The 
other  grounds  of  the  motion  were  the  gen- 
eral grounds  that  the  verdict  was  con* 
trary  to  law,  evidence,  etc.,  and  that  the 
verdict  should  be  set  aside  because  for  an 
amount  larger  than  was  authorised  by 
the  declaration.  In  a  note  to  the  hill  of 
exceptione  the  court  states:  "The  court 
wan  ot  opinion  it  should  have  been  left 
with  the  Jury  to  say  whether  they  would 
find  the  highest  proved  value,  or  the  act- 
ual value,  with  Interest.  Having  restrict- 
ed them  to  the  highest  value  alone,  the 
excess  was  ordered  written  off." 

mmmoaH  A  Corrlran,  for  plaintiff  in  er- 
ror. Cbx  A  Keedf  for  delendanta  in  error. 


Peb  Coriau.  Judgment  affirmed,  with 
direction.  CroBs-blil  of  exceptions  dls- 
mlBsea. 


SiB^BY  V.  Mutual  Bbsrrvb  Fuko  Iatw 
'  Ass'n. 

(Supreme  Court  Gf  Qeorgia.   Oct  19. 1891.) 

XmuBAirca  CoicpAinH— Ooinnuoxs  with  AoKna 
— AnsAL— Beoobd. 

1.  Under  the  oontraot  declared  npoo,  the  In- 
■nraooe  company  did  not  obligate  Itself  unccmdl- 
tlonally  to  open  the  states  of  Florida  and  ICiasis- 
sippl  to  the  plalstifl  for  hlaoperaUons  as  general 
agent  of  the  oompany,  not  was  there  any  gtar- 
an^that  snoh  states  were  open  to  him  at  the  time 
the  contract  was  made.  Ttia  plaintiff  having 
failed  to  secure  business  to  the  amount  <tf  |BSO,O05 
per  montti  in  the  state  of  Qeorgia,  the  oompany 
had  a  right  to  disocmtlnoe  Us  servtoee.  and  ter- 
minate the  contract 

9.  An  amendment  to  Che  declaration  which 
was  offered  at  the  time  of  hearing  a  demnrrer  to 
the  declaration,  and  disallowed  oy  the  coart  is 
no  part  of  the  reccffd,  and  can  only  come  to  the 
supreme  court  hy  being  set  out  la  the  bill  of  ex- 
ceptions, or  annend  to  the  sane  as  aa  ezhlMt 
duly  authenticated. 
(SyUctbm  by  the  Court) 

Error  from  city  court  of  Atlanta ;  How- 
ABD  Van  Epps,  Judge. 

Action  by  R.  E.  tilbley  against  the  Mut- 
ual Reserve  Fund  Life  Association.  Judg- 
ment for  defendant.  Plaintiff  brings  er- 
ror.  Affirmed. 

Falton  Colville,  for  plaintiff  la  error.  H. 
H.  Gordon  and  J.  U.  Lumpkia,  tor  defend- 
ant In  error. 

Blecklbt,  C.  J.  These  parties.  In  Jnne, 
1888,  entered  luto  a  written  contract, 
whereby  the  defendant  appointed  the 
plaintiff  general  agent  of  the  association, 
with  the  title  of  **  Manager  of  the  Georgia 
Department, "  for  the  purpose  of  prtKuring 
and  effecting  applications  for  memberabip 
satisfactory  to  the  association,  and  for 
collecting  the  admission  lees  on  applica- 
tlons,  and  for  securing  agents,  to  be  ap- 
pointed by  the  association,  for  the  pnr^ 
pose  of  procuring  applications.  One  of 
the  stipulations  was  as  follows:  "Third. 
The  district  In  which  said  manager  shall 
have  the  right  to  work  and  to  appulot 
general  agents,  for  the  purpose  of  procnr- 
Ing  applications  as  aforesaid,  shall  em- 
brace  thestate  of  Georgia,  and  such  healthy 
portions  ot  MlsRlMslppi  and  Florida  as 
may  bp  acceptuble  to  the  association. 
Said  right  shall  continue  so  long  aa  the 
new  business  secured  bysald  manager  and 
his  agents  from  said  district  shall.  In  each 
and  every  montb,  be  not  less  than  flitj 
thousand  dollars,  commencing  from  An- 

ffust  1st,  1S88.  This  contract  Is  made  sub- 
ert  to  the  condition  that  the  assofiatlon 
is  legally  aothotlzed  to  transact  business 
In  said  district  aralgned;  but  should  said 
association  not  now  have  such  authority, 
or  should  said  authority  be  at  anytime 
hereafter  revoked,  then  this  contract  shall 
be  null  and  void  aa  to  bo  much  of  said  dis- 
trict as  It  may  be  prob*blted  from  trans- 
acting business  In.  ex^pt  upon  boalnees 
already  done  therein  by  said  manager,  or 
agents  appointed  by  hlm.ffany."  Another 
stipulation  was  in  these  words:  **Sab]ect 
to  all  the  pro  visions  herein  contained,  this 
contractshallcontlnueln  force  tortbaterm 
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of  ten  yean."  ThepIalntiD  served  Haven 
mouths,  and  In  that  time  the  amount  of 
buelnesH  procured  by  him  and  his  agents 
was  9194,000.  The  company  discontinued 
his  services  and  terminated  the  contract. 
He  broDght  his  action  for  damages,  and, 
the  declaration  being  demarred  to.  the 
demurrer  was  sustained,  and  the  action 
dismissed.  The  plaintiff  contends  that, 
uotwitbstandiug  he  failed  to  obtain  $50,- 
OOOnew  business  In  each  and  every  month, 
he  was  wron^ully  discharged,  because  his 
failure,  as  he  contends.  Is  to  be  attributed 
to  bis  exctaslon  from  the  states  ol  Mlssls- 
Blppl  and  Florida.  He  contends  that  the 
langnage  of  the  contract  Imports  that  the 
company  represented  and  stipulated  that 
It  was  en  titled  to  transact  business  In  all 
three  of  thestates  at  the  time  thecnntract 
was  made,  or,  If  not,  that  It  obligated  It- 
self nncondltionaily  to  open  up  the  (States 
of  Florida  and  Mississippi,  which  It  failed 
to  do.  We  agree  with  the  court  below  In 
the  opinion  that  this  Is  not  a  correct  In- 
terpretation of  the  contract.  The  lan- 
fcnage,  "This  contract  Is  made  subject  to 
the  condition  that  the  association  Islegal- 
ly  authorized  to  transact  hnsiuefls  In  said 
district  assigned,"  introduces  a  condition 
for  the  benefit  of  both  parties,  and  not  ex- 
clnslvelylor  the  Nmeflt  of  the  plaintiff.  It 
la  Immediately  added:  "But  should  said 
asatKlatlott  not  now  have  such  authority, 
or  should  said  authority  be  at  any  time 
hereafter  revolced,  then  this  contract  shall 
be  null  and  void  as  to  so  mnub  of  said  dis- 
trict as  it  may  be  prohibited  from  trans- 
acting business  In.  except  upon  business 
already  done  therein  by  said  manager,  or 
ag<«nts  appointed  by  him,  If  any.  **  Here  Is 
no  undertaking  by  the  company  to  pro- 
cure any  authority  which  It  did  not  al- 
ready possess,  and  It  did  not  guaranty  or 
warrant  that  it  posseased  any  whatever. 
It  left  that  queHtlon  open,  and  the  con- 
tract was  tn  be  voldnr  not  void  according 
as  there  might  or  might  not  be  authority 
tu  transact  business  in  the  district.  It 
there  was  aotborlty  for  a  part  of  the  dis- 
trict only,  the  contract  was  to  be  good  for 
that  part,  and  void  as  to  the  rest.  The 
effect  was  that  the  district  would  be  nar- 
rowed down  to  fit  the  aathorlty,  and  not 
that  the  authority  would  t>e  widened  to 
fit  the  district.  Nor  do  we  think  that  the 
plalntllf  was  relieved  from  raising  the  fGO,- 

000  per  month  In  business  because  the  dls* 
trict  open  to  him  pnived  to  be  the  state 
of  Georgia  only.  It  appears  from  the  dec- 
laration that  the  annual  commissions 
which  the  company  would  realise  on  bnst- 
ness  was  only  93  per  thousand  dollars, 
and  at  that  rate  It  Is  fair  to  presume  that 
nothing  less  than  95O.O00in  business  per 
month  Would  Justify  the  company  In  main- 
talnlng  a  separate  department,  cmd  em- 
ploying a  general  agent  or  manager  toat- 
terd  to  It.  It  tlie  Ueorglu  department 
failed  to  yield  an  Income  of  f 1.800  a  year, 
there  would  seem  to  be  no  great  Induce- 
ment to  keep  the  Georgia  department  on 
fuot.  Besides,  the  fruits  to  the  extent  of 
$30,000  per  month  in  business  were  to  be 
realised  at  once,  commencing  with  thelst 

01  August,  or  else  the  right  to  go  on  was 
not  to  be  ahsolnte.  Furthermore,  as  It 
was  not  thewholeoIMlaHlsslppIand  Flori- 


da, or  either  of  them,  but  only  such  healthy 
portions  thereof  as  might  be  acceptable 
to  the  company,  that  would  belong  to  the 
district  in  any  event,  there  Is  no  way  to 
apportion  the  $50,000  per  month  so  as  to 
ascertain  bow  much  of  It  should  be  dis- 
counted liy  reasoned  the  district  being  con- 
fined to  Qeorgla  alone.  Is  It  possible  to 
tell  how  much  the  plaintiff  was  to  realise 
per  month  In  business,  in  order  to  entitle 
him  to  gu  on  tor  10  years,  unless  it  was 
the  $50,000  MS  a  minimum?  The  parties 
hHvlng  failed  tostipalate  expressly  on  this 
subject,  or  to  furnish  by  their  agreement 
any  basis  tor  reducing  the  $60,000  to  any 
other  sum,  we  can  have  no  hesitation  In 
holding  tbattbeydld  not  contemplate  any 
reduction  of  It  whatever.  The  plalntllf, 
after  trying  seven  months,  failed  by  al- 
most one-half  to  come  up  to  theetipulated 
amount;  and,  so  far  from  obtaining  that 
amount  In  each  and  everymonth.lt  does 
not  appear  that  he  obtained  it  even  for 
one  month.  It  seems  to  us  there  can  be 
DO  doubt  that  the  company  had  the  right 
to  discontinue  his  services  and  terminate 
the  contract. 

2.  The  bill  of  exceptions  states  that  an 
amendment  to  the  declaration  was  offered 
at  the  time  of  the  bearing  of  thedemurrer, 
and  disallowed  by  therourt.  That  amend- 
ment did  not  become  a  part  of  the  record 
so  as  to  be  authenticated  by  the  clerk*s 
certificate,  and  its  contents  are  not  set  out 
In  the  bill  of  exceptions, nor  Is  any  copy  of 
It  annexed  to  tlie  bill  as  an  exhibit,  or 
otherwise  dniy  authenticated  by  the  pre- 
siding Judge.  For  this  reason,  although 
the  record  as  sent  up  by  the  clerk  Is  ac 
companled  by  what  purports  to  be  as 
amendment,  without  any  mark  of  filing 
upon  It,  we  do  not  cnnslder  It  as  properlj 
before  us..  "We  hare  looked  at  it,  however, 
and  can  see  no  reason  to  think  that  It 
wns  improperly  disallowed.  Jodgmeni 
affirmed. 


Smith  v,  Eron  et  a/.,  (two  cases.) 

(Supreme  Court  c/  JTortf*  Caroline  Nov.  18 
1891.) 

AwABD — Rhv»w  oit  Apfsal —  Ck>irci.usmxxM 

1.  Since  arbitrators  are  not  required  to  fln-l 
a  statement  of  facts  and  conrluslons  of  law,  us.- 
less  the  award  oontaLns  erroneoas  views  of  tba 
law  as  a  basis  of  the  award,  tbeir  action,  In  the 
absence  of  fraud,  wiU  not  ba  reviewed. 

9.  Where  arbitrators,  In  making  an  award, 
gave  the  parties  an  opportunity  of  having  theoon- 
oluslons  of  law  passea  upon  by  the  court,  unleai 
exoeptioai  theretoare  filed,  the  Judgment  Is  final 

Appeal  from  superior  court,  Montgoui* 
ery  county ;  JsasB  F.  Gkatbs.  Judge. 

Two  actions  pending  In  the  auperiov 
court,  one  by  Melissa  A.  Smith  In  her  own 
right  and  one  as  administrator,  against 
Adelaide  and  Elizabeth  Kron,  were  sub- 
mitted to  arbitration,  and  an  award  was 
made  In  favor  of  defendants.  No  excep< 
tlons  to  the  award  being  filed,  final  Judg- 
ment was  entered,  from  which  plalntld 
appeals.  Affirmed. 

Statement  bt  tub  Court.  On  tbi 
2d  of  April,  1800,  the  parties  to  each  ijA 
these  actions  antered  Into  an  agre^ 
meat  to  refer  tbr   matters  In  contro- 
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versy  Involred  In  tbem  to  arbitrators.  A 
portion  of  said  asrreemeut  was  lathe  fol- 
io wIuk  wordo:  "Now,  therefore,  tbla 
agreement  wltnesaetta  that  the  aaid  par- 
ties hereinbefore  fiamed  have  mutually 
agreed,  and  bythese  preHente  dn  mutually 
agree,  to  sabmlt  tor  arbitration,  and  do 
heraby  submit  for  arhllratluu,  to  F. 
Bobbins,  M.  S.  Bobbins.  S.  J.  Pemberton, 
and  H.  B.  Adams,  all  of  the  matters  In 
litigation  aforesaid,  or  about  which  there 
Is  uny  contrareray,  whether  Bpecially 
named  herein  or  not,  who  shall  hear  and 
determine  the  said  matters,  and  make 
their  award  In  writing;  and.  In  the  event 
of  the  failure  oT  any  three  of  them  to  agree 
tipon  an  award,  they  shall  select  a  fifth 
man.  who  shall  act  as  umpire,  and  the 
award  of  a  majority  of  said  arbitrators 
and  nmplre,  when  signed  and  delivered, 
shall  be  binding  upon  the  said  parties, 
and  conclusive -to  all  matters  herein  sub- 
mitted to  said  arbitrators,  and  the  said 
award  so  made  shall  be  a  rule  of  coart  in 
the  cases  now  pending,  and  Judgment  ac- 
cording to  said  award  shall  be  rendered  In 
said  actions,  In  so  far  as  they  shall  be 
affected  thereby."  The  nrbltrAtors.  hav- 
ing disagreed,  chose  Kerr  Cralge  as  am- 
pire,  and  a  majority  made  an  award  as 
to  the  Issues  Involved  In  both  actions. 
No  exception  having  been  filed  to  their 
report.  Judgment  was  rendered  In  each  of 
Uie  actions  confirming  the  report,  and 
making  It  a  rule  of  court,  and  that  defend- 
ants go  without  day,  and  recover  costs. 
No  exceptions  were  filed  to  the  award. 
After  Judgment  according  to  the  record, 
"euunsel  for  the  plaintiff  uen  dtated  that 
he  did  not  think  the  andtnga  of  fact  by  the 
arbitrators  Justified  the  Judgment  or  con- 
clusions of  law,  and  excepted  and  ap- 
pealed to  the  supreme  court.  ** 
Battle  A  Mordeeai,  for  appellant. 

Avert,  J.  Arbitrators  are  not  bound, 
like  referees,  under  the  statute,'(Code.  3 
422.)  to  find  the  facts  or  state  separately 
their  conelaslons  of  law  and  fact;  but  if 
they  do  attempt  to  state  the  law  arising 
on  the  facts  found  by  them,  and  "miss  It," 
the  error  may  be  reviewed  on  exceptions, 
and  the  award  set  aside.  Allison  v.  Bry- 
Biin,  R5  N.  C.  44;  Farmer  t.  Pickens,  S3  N. 
C.  549.  They  are  a  law  to  themselves,  are 
not  bonnd  to  decide  correctly,  and  anlea 
they  gratnltoualy  Incorporate  In  their 
award  erroneous  views  of  the  law,  as  rea- 
sons for  the  coucluslouH  reached,  their  ac- 
tion. In  the  abMence  of  fraud.  Is  not  subject 
to  review.  Bobbins  v.  Killebrew.  95  N.  C. 
19;  Miller  v.  Bryan,  86  N.  C.  1(>7.  But 
where  they  rolnntariiy  extend  to  the  par- 
ties  litigant,  as  in  oar  case,  the  opportu- 
nity to  have  their  CO  nclnaions  of  law  passed 
upon  by  the  court,  the  practice  Is  analo- 
gous to  chat  adopted  In  references  by  con- 
sent. II  objection  is  not  taken  by  excep- 
tion, pointing  out  the  error  complained 
of.  before  the  rendition  of  Judgment,  an 
appellant  has  no  more  right  to  assign 
their  mistakes  of  law  an  error  In  the  court 
below  or  in  this  court,  by  virtue  of  the 
simple  announcement  when  thejndgraent 
Is  filed  that  he  appeals  from  It,  than  he 
woald  have  had  to  except  to  a  report  of 
a  referee  after  Its  eoufirmatlon.  Keener  t. 


Ooodson,  M  N.  G.  276;  Rrisenstein  v. 
Uahn,  107N.  C.  166, 12  8.£.Rep.4S.  Ther« 
la  no  error,  and  the  Judgment  la  affirmed. 


MlXXER  et  Rl,  V.  Qboouc 
(SuprmM  Oomt  nf  North  CaFoHna.  Hor.  U, 

RsnRnroi— Kbtiiw  n  Couac 
Under  Code  ClTll  Proo.  H.  a  |  488,  glvinx 
plaintiff  a  rigrbt  to  except  to  a  referee's  report, 
It  Is  the  duty  of  the  ■nperlor  court  to  ooasid«r 
theexoeptions,  both  as  to  findings  of  faot  and  con- 
olusl<HHOf  law,  and  pau  Judlulally  onthe  report. 

Appeal  from  superior  oonrt,  Qallford 
county;  Edwin  T.  Botkin,  Judge. 

Action  by  J.  O.  Miller  &  Co.  against  Z. 
Groome.  From  Judgment  for  defendant 
on  report  of  ivleree,  plaintiff  takes  excep- 
tions. Beversed. 

Statbkbnt  bt  tbb  Court.  Tba  r«reree 
gave  Jadgraoit  tor  defandant,  and  ulaln- 
tlft  filed  exceptions  to  bla  r^nnt.  upon 
the  call  of  the  case  the  pieadlnga,  report, 
order  of  reference,  and  exc^tlona  were 
read,  when  his  honor  asked  It  the  law 
laid  down  by  the  referee  wan  conceded  to 
be  correct  on  the  (acta  found,  and  the 
plaintiff  answered  "Yes."  His  honor  fur* 
ther  asked  U  the  teatimony  npon  whicb 
tbe  findings  of  fact  were  made  was  con- 
fllitlngand  eontnullctory,  and,  being  an* 
Bwered  by  the  plalntiO  that  tt  was,  be  de- 
clined to  hear  the  testimony,  overruled  the 
exceptions,  and  the  plaintiff  appealed 
from  the  Judgment  rendered,  assigning  as 
error  that  his  honor  did  not  hear  tlie  tea* 
tiroony  and  pass  upon  the  same,  and  thai 
he  overruled  the  exceptions. 

J.  T.  Monbead,  for  appelant.  Dittmrd 
4t  King  and  JjU.  B.  Boyd,  for  appellee. 

Datis,  J.  This  was  a  reference  ander 
the  Code,  and  tbe  referee,  as  was  bis  duty, 
r^xirted  tbe  facts  found  and  his  concln- 
slons  of  law  separately,  and  he  alao  re- 
ported the  evidence  upon  which  he  foand 
the  facta,  and  as  a  matter  of  right  either 
party  could  file  exceptions,  appeal,  and 
have  the  report  reviewed  by  the  Judge  of 
tbe  superior  court,  whose  duty  It  is  to 
consider  tbe  exception,  and  set  aside,  mod- 
ify, or  confirm  the  report,  according  to  bis 
Judgment;  and  his  ruling  npon  tbe  find- 
ings of  fact  Is  conclusive  upon  this  court, 
but  his  rulings  upon  questions  of  law  are 
subject  to  review  here.  Commissioners  v. 
MHgnln.  85  N.  0. 114,  and  cases  cited  ,  Mc- 
Neill V.  Hodges.  105  N.  C.  62. 11  S.  E.  Bep. 
265.  The  plaintiff  filed  exceptions  to  tba 
referee's  report,  both  as  to  findlnga  of  fact 
and  conclusions  of  law.  One  of  the  excep- 
tions was  to  the  competency  of  testimony, 
which,  If  overruled,  would  be  the  aabject 
of  review  In  this  court.  It  was  cleariy  the 
right  ol  the  appellant  to  have  tbe  report 
of  the  referee  reviewed  by  the  Judge.  Code, 
S423.  It  was  perfectly  competent,  upon 
revlew,]f  he  so  thought,  to  adopt  the  find- 
ings of  fact  and  conclusions  of  law  of  the 
referee,  and  then  they  would  become  tbe 
findings  and  eoncloalona  of  the  court; 
but  it  was  error  In  hlshonortoaammarily 
dispose  of  the  exceptions  by  overrallng 
them  and  confirming  the  report,  without 
reviewing  and  passing  npou  them  Judl 
cially.  Error. 
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K,  C.)  DICKENS 
DKiKBNB  et  «/.  T.  Lo»o  0t  Bi. 

(SupnRM  Court  of  JVorth  CoroNno.  Nor.  KL 
1891.) 

EUlb  of  Dsobdjbxt'b  Laki>— Aonov  to  8bt  Abidb 

— FLBADINO  HOMBSTBAO  EXBKFTIONB  —  JUI>a- 
KBin — CoUmLTEKXL  Atti.ck. 

1.  In  an  action  to  set  aside  a  sale  of  land  an* 
der  a  decree  In  a  special  proceeding  Institnbed  be- 
fore a  cleric  by  the  administrator  of  plainUfls' 
deceased  father  for  the  purpose  of  selling  land  to 
pay  debts  of  the  estate,  a  complaint  which,  after 
stating  that  the  sale  was  made  ander  the  decree 
In  soclt  proceeding,  and  tbst  defendants  claim 
thweonder,  claims  that  plaintlfCs  wure  entitled 
to  a  homestead  tberein,  and  that  the  sale  was 
therefore  void  ander  Const.  N.  O.  art  10,  |  2, 
creatinf;  homestead  exemptions,  fails  to  state 
any  t^ause  of  action,  where  it  omits  to  state  facts 
showing  that  the  debt  for  which  it  was  sold  was 
ao«  contracted  beAva  the  adoption  of  the  eonstl- 
toUoDal  proriBion,  and  waa  not  for  taxes  dne  the 
Btate  w  for  the  pnrofaaiie  money  erf  the  laud, 
wbiohare  specially  excepted  from  die  prorisloos 
of  said  articles,  the  burden  of  proof  to  show  the 
exemption  being  on  plaintiffs. 

3.  In  sQcfa  action,  those  plaintiffs  who  were 
made  defendants  to  tbespeolal  proceeding  cannot 
attack  the  Judgment  in  that  inweeding  by  claim- 
ing that  tt,  together  with  the  subsequent  pro- 
ceedings therein,  did  not  constitute  evidenoe 
that  their  right  and  title  In  the  land  derived  from 
their  lather  had  not  pasaed  to  the  porohaier  at 
the  sate. 

S.  Under  Code  N.  C.  |  1488,  prortdlng  that 
no  order  to  sell  real  estate  of  a  decedent  shall  be 
granted  to  the  personal  representativo  until  the 
heirs  of  decedent  sball  hare  been  made  parties, 
one  who  claims  to  be  an  heir  of  decedent,  and 
who  was  not  made  a  party  to  the  proceeding  for 
a  sale  of  his  land,  Is  not  boiind  by  the  Judgment 
and  sale  therein,  and  may  therefore  have  a  trial 
aa  to  her  interest,  together  with  the  preliminary 
question  of  whether  she  was  an  heir. 

Appeal  from  Buperlor  court,  Feraon 
county;  Edwin  T.  Boykin,  Jiid]<e. 

Actiou  by  Ellen  Dickens  and  others 
against  J.  A.  Itun^  and  others  for  poHses- 
alun  uT  Innd,  etc.  From  a  Jndgnient  of 
nonsuit  plaintiHa  appeal.  Beversed. 

Statembnt  by  tbb  Covbt.  The  defend- 
anCB  inalRted  tbatthe  complaint  did  oot 
state  facts  sufHHent  to  constitute  a  canse 
of  action  for  reasons  set  oat  In  their  an- 
swer, to- wit:  That  the  deed  referred  to 
In  the  complaint  from  Cbarabers,  commis- 
•loner,  to  Sallie  Bamett,  could  not  be  In 
this  cause  attacked.it  being  the  deed  un- 
der which  dtiendants  claimed  the  land  In 
euntroveniy.  During  the  ai^snment  the 
court  Intimated  an  opinion  that  the  deed 
could  not  be  attacked  in  this  suit,  and  al- 
so an  opinion  that  the  plaintiffs  did  not 
In  their  complaint  afllrniatlTely  state  that 
the  defendants  in  the  salt  of  Chambers  t. 
Dickens  (referred  to  in  the  complaint,  aald 
defendants  hAuK  part  erf  the  plaintiffs 
herein}  were  entitled  tu  a  homestead  In 
aaifl  land,  and  that  It  was  not  sold  for 
debts  K<>od  against  the  homestead,  fn 
deference  thereto  the  plalntlttR  submitted 
to  a  jmlgment  of  nonsuit,  and  appealed. 
The  plaintiffs  brongh  t  the  action  in  the  su- 
perior court,  In  term,  to  set  tii<lde  a  sale  of 
the  land  In  controversy,  made  by  virtue 
of  a  decree  rendered  In  March,  1N88,  In  a 
si>«ci9l  proceedlnR  Instituted  before  the 
clerk  by  the  administrator  of  their  de- 
ceased father  for  the  purpose  of  selling 
land  to  pay  debts,  wd  also  to  recover 
the  possession  of  the  land  from  those 
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holding  by  mesne  conveyances  under  the 
purchaserat  the  said  administrator's  sale. 
Aftereetting  forth  that  the  sale  was  made, 
that  one  Sallte  Baraett  became  the  pur- 
chaser for  the  sum  of  f 203,  and  that  it 
was  confirmed  by  the  court,  the  cause  of 
action  Is  stated  In  the  complaint,  as  foU 
lows:  "(8)  That  the  said  order  of  sale 
was  and  In  Irregular,  lliegal,  unjust,  a 
fraud  upon  the  plaintiffs' rights,  and  void, 
and  the  acts  done  thereunder  are  illegal 
and  void,  because— -First.  Isabella  Ed- 
wards, a  child  and  hrtr  <A  said  Mangnm, 
and  a  plaintiff  herein,  and  her  husband* 
were  not  partlps  In  and  to  said  special 
proceeding.  Second.  The  defendants  ia 
said  special  proceeding,  who  were  then 
under  the  age  of  fourteen  years,  to-wlt, 
said  Lucy  and  Susan,  were  not  sum- 
moned, as  required  bylaw,  (Code,  g  i!17,> 
which  fact  appears  from  the  Indorsement 
on  the  summons  therein.  It  being  as  fol- 
lows: 'Received  Feb.  9Sd,  1888.  Served 
on  all  the  defendants.  Including  J.  S.  Mer- 
rltt,  guardian  sd  litem,  by  reading  the 
summons  to  each  of  them.  This  March 
8d,  188S.  Fee  97.20.  C.  G.  Mi-tohbll,  Sher- 
10  Person  County.'  Third.  The  guardian 
ad  litem  for  the  Infants  In  said  special 
proceedings,  said  VInle,  Lucy,  and  Hnsan* 
whose  answer  was  filed  on  March  12, 1883, 
as  appears  from  same,  was  at  the  time  of 
said  tiling,  and  at  .the  time  of  said  order 
and  sale,  representing  Interests  adverse 
to  his  said  wards.  Infants,  which  tact  ap- 
pears from  the  papers  and  acconnts  now 
filed  In  the  clerk's  office.  In  the  adminl»- 
tratlon  of  said  Mangam's  estate,  one  of 
which  acconnts,  for  the  sum  of  919.48,  has 
upon  Its  back  the  following  Indorsement; 
'For  value  received  I  transfer  this  ac- 
count to  J.S.  Merrltt.this  1st  March.  1883. 
Jno.  C.  Pass,'— the  said  Pass  being  then 
and  ever  since  then  the  clerk  of  the  superi- 
or court  of  Person  county,  and  constitut- 
ing the  court  herein  mentioned,  whldi  said 
facts  rendered,  as  plaintiffs  are  advised 
and  believed,  J.  8.  Merrltt,  who  was  ap- 
pointed by  the  court,  the  said  J.  0.  Pass, 
on  February  22,  1883,  guardian  ad  lltom, 
aa  aforesaid.  Incompetent  to  act  as  such 
guardian;  all  of  which  facts  were  In  the 
knoT^ledge  of  the  court.  (9)  That  the  said 
sale  of  said  land  was  Illegal,  unjust,  and 
void,  because — K/mt,  the  aforesaid  order 
was  void,  and  contained  no  authority  to 
aell  on  account  of  the  facts  set  forth  in  ar- 
ticle 8  of  thla  complaint ;  aecontf,  the  home- 
stead was  not  laid  oft  and  set  apart  be- 
foresale  undersald  order;  thlrd,th%  bi>m«»> 
stead  In  said  land  was  sold  to  pay  debts* 
when  it  was  exempt  from  the  payment  of 
such  debts.  (10)  That  the  said  minors 
Lucy  and  8usau  are  entitled  to  a  home- 
stead In  said  laud.  (11)  That  the  plain- 
tiffs are  the  owners,  and  entitled  to  the 
posseiwion.  of  said  land  as  heirs  of  Mau- 
gum  Barnett,  deceased,  since,  as  they  are 
informed  and  believed,  the  said  sale  was 
Told,  as  aforraald,  as  being  contrary  to 
the  constitution  and  laws  of  North  Caro- 
lina, and  a  great  Injoatice  upon  their 
rights.  (12)  That  the  defendants  J.  A. 
Long,  B.  S.  Baynes,  B.  C.  Carver,  J.  C. 
Pass,  W.  T.  Pass,  R.  A.  Pass,  Robt.  Trot- 
ter,  Sr..  Ed.  Chlsni,  Taylor  Stanfleld,  and 
Mary  Farrar  are  In  possession  ol  said 
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land,  deriving  tbeir  reepectlve  titles, 
■claims,  and  interests,  as  plaintiffs  are  In< 
formed  and  believe,  dlmitly  or  Indirectly 
t.hrough  mesne  conveyances  from  Raid  Sal- 
Jle  Barnett,  the  parchaser,  as  aforesaid, 
at  aaid  lllefcal  and  void  sale;  and  that 
«ald  defendants  do  not  claim  as  tenants 
fncummon,  but  each  claims  a  separate, 
several  lot  or  parcel  of  said  tract  of  land, 
«nd  all  of  them  together.  In  that  way  and 
■nannor,  claiming  the  whole  of  said  tract 
of  land.  (13)  Tliat  the  defendants  deny 
<lie  title  of  thft  plalntlffd,  who  are  the 
real  owners  uf  said  land,  and  refuse  to 
4Clve  poRseaslon  of  samn  to  plaintiffs,  who 
mre  Justly  entitled  to  It.  (14)  That  by 
reason  of  the  said  facts  complained  of, 
4111(1  the  occupation  of  said  land  by  de- 
fendants, the  plaintiffs  have  been  greatly 
•damaKsd,  to-wit,  In  the  sum  of  eight  hnu- 
^red  dollars.  (15)  That  the  annual  rents 
«nd  protits  of  eald  land  are  worth  a  sreat 
«ani,  to-w1t,  two  hundred  dollars,  the 
«ald  land  having  Increased  greatly  In  Tal- 
■e.  Wherefore  the  plalntlfftn  demand  Judg- 
'■lent  againbt  the  defendants  J.  A.Long, 
B.  8.  Baynes,  R.  C.  (Carver,  J.  C.  Pass,  R. 
A.  Pass,  W.  T.  Pass,  Robt.  Trotter.  Sr., 
Bd.  Chlsm,  Taylor  Stanfield,  and  Mary 
FtiTTar— First,  for  the  recovery  of  the 
sosaesslon  of  said  tract  of  land  above 
dewrlbed ;  aeeoad,  for  the  recovery  of  the 
■am  of  eight  hnndr^  dollars  damages 
for  the  unlawful  occupation  of  same, 
third,  for  six  hundred  dollars  for  the 
vents  and  profits  of  same  for  the  last  three 
7«ars;  fonrt/i,  that  the  eald  commlsslon- 
«r's  deed  to  Sally  Bamett  be  declared 
void;  efbh,  tor  their  costs  In  this  action 
«uataiued,  and  for  any  other  Just  relief. " 

W.  W.  Kttcblo,  for  appellants.  John 
W.  Graham,  J.  8,  Merrttt,  and  V.  S.  Bry- 
Mot,  for  appellees. 

Avery,  .T.  Reversing  the  order  In  which 
-the  polntH  were  presented  by  counsel,  and 
assuming  for  the  present  that  the  Judg- 
ment in  the  epeclHl  proceeding,  by  virtue 
-uf  which  Sallie  Barnett  bought  theland  lu 
-controversy,  which  she  has  since  sold  to 
-several  other  defendants,  cannot  be  at- 
tacked, on  account  of  Irregularltlea,  in 
this  action,  brought  In  the  superior  court, 
it  would  only  remain  to  determine  wheth- 
er, without  impeaching  that  Judgment, 
the  plain  tiffs,  admitting  the  truth  of  every 
allegation  contained  In  the  complaint, 
-feave  shown  prima  facie  that  they  have 
title  to  the  land  in  controversy.  If  the 
iudgment  be  treated  as  valid,  and  the 
■ale  and  confirmation  unimpeachable  for 
.preeoDt  purposes,  tb«n  the  deed  executed 
-to  KalUe  Barnett  by  the  commissioner 
-would,  as  against  the  parties  to  that  rec- 
ord, rlalmlngUkewlse  through  thcirfather, 
<Mangum  Barnett,)  show  title  in  her; 
and.  unless  it  appeared  from  the  com- 
.plaint  (if  admitted  to  be  true)  that  the 
■ale  was  void  becaase  It  was  made  In 
violation  of  article  10  of  the  constltutiou 
and  the  statutes  enacted  In  pursuance  of 
It  in  reference  to  homestead  exemption, 
the  plalntltfti  cannot  recover.  Mobley  v. 
driffin,  104  N.  O.  112,  10  S.  E.  Rep.  142. 
The  burden  was  upon  the  plalu  tiffs,  In 
view  of  such  proof,  to  eetabliah  tbelr 
fright  to  have  bad  a  humeatead  allotted  In 


the  land  sold ;  and  here  the  question  to 
be  determined,  as  on  demurrer  to  the  com- 
plaint, is  whether,  according  to  tbelr  own 
allegations,  the  sale  may  have  been,  In 
any  phase  of  their  statement,  or  under 
any  state  of  facts  that  may  be  fairly  in- 
ferred from  It  to  havp existed  at  that  time, 
made  without  any  Infringement  upon  the 
right  of  the  plaintiffs  under  the  constitu- 
tion and  laws  to  claim  and  have  aesi^ned 
to  them  a  homestead  In  a  portion  or  all 
of  the  land  sold.   Mobley  v.  GrifBo,  su- 

Sra;  McOacken  v.  Adler,  98  N.  C.  400.  4  S. 
I.  Rep.  IftS;  Wilson  v.  Taylor,  98  N.  a 
275,  8  S.  E.  Rep.  492.  If  tbe  debts  of  the 
Intestate,  to  meet  which  the  license  was 
granted  to  the  administrator  to  sell,  were 
contracted  before  the  homestead  pmvls. 
ion  of  tbe  constitution  became  operative, 
or  were  taxes  due  the  state,  or  were  con- 
tracted for  the  purchase  money  of  tbe 
land,  the  plalntltra  were  not  entitled  to 
the  homestead  In  tbe  land  sold  under  tbe 
decree  against  creditors  holding  each 
claims.  Long  v.  Walker,  105  N.  C.  90.  1U8. 
E.  Rep.  S5R ;  Const,  art  10,  §  2.  It  has  been 
expressly  decided  by  this  court  that  where 
a  plaintiff  offers  In  evidence.  In  au  action 
Involving  the  title  and  right  to  tbe  pos- 
session of  land,  the  record  uf  thejudgment. 
execution,  levy,  aud  sale  of  tbe  land  In 
controversy  as  the  property  of  tbe  defend- 
ant, or  of  one  from  whom  the  defendant 
Is  shown  to  derive  title,  tbe  latter  cannot 
rebut  this  prJwa /iicyp  proof  oT  title  by  a 
simple  denial,  or  by  an  allegation,  with- 
out testimony  tending  to  establish  It, 
that  he  Is  entitled  to  tbe  homestead  In 
the  land  In  dispute.  Mobley  v.  Griffin, 
supra.  Upon  tbe  same  prlnciple.lf  aplaln- 
tlff  allege  In  his  complaint  facts  which,  if 
true,  establish  prima  facie  the  title  of  the 
defendant  as  against  htm  by  a  deed  made 
In  pursuance  of  a  Judgment  of  the  court, 
the  general  allegation  that  such  sale  was 
void  for  failure  to  allotahomestead,  with- 
out  averring  specifically  tbe  facts  upon 
which  the  right  to  the  homestead  depends, 
so  as  to  exclude  the  possibility  of  the  va- 
lidity of  the  sale,  consistent  with  such 
sta  temen  t,  roust  be  held  Insu  (Sclent  to  meet 
and  rebut  the  apparent  right  of  the  plain- 
tiff to  recover.  Upon  a  careful  review  of 
the  complaint  It  appears  that  the  plain- 
tiffs have  tailed,  if  they  could  truthfully 
have  done  so,  to  negative  the  possibility 
that  the  land  was  sold  to  make  assets  to 
satisfy  debts  created  before  the  right  to 
such  exemptions  accrued.  We  conf^nr 
wltb  the  Judge  below  in  the  view  that  the 
tacts  alleged  by  tbe  plaintiff  are  not  soffl- 
clent  to  relieve  them  of  thebnrden  nf  show- 
ing their  right  to  have  a  homestead  as- 
signed in  said  land.  If  we  grant  that  the 
irregularities  (ir  any  appeared  apon  the 
face  of  the  record  of  tbe  special  proceed- 
ing) would  not  be  sufflcient  to  destroy  Its 
efficacy  as  evidence  of  the  validity  of  tbe 
sale  under  which  Sallle  Bamett,  and  the 
other  defendants  throogh  her.  claimed 
title. 

Bnt,  recurring  to  the  other  qoestloo, 
which  so  frequently  confronts  ns  with 
slightvarlatlons  in  tbe  facts,  but  no  differ- 
ence In  the  general  principles  applicable, 
we  think  It  manllMt  that  the  Judgment  in 
tJie  sjwcial  pruceedlng  can  only  be 
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tnckod  directly  by  tbose  who  were  partteg 
to  the  proceediiiKi  and  that  It  wuuld  be  a 
collateral  Impeachment  of  it  to  declare 
that,  tof^tber  with  the  Bobsequent  orders 
of  conflrmatlnn,  etc.,  it  did  not  constltate 
evidence  that  eo  innch  of  the  right  and 
the  title  of  Mangam  Bamett  as  descended 
to  those  whose  names  appear  as  parties 
uf  record  has  passed  to  Sallle  Barnett. 
Enffland  v.  Qarner,  90  N.C.  197;  Fowler  v. 
Poor,  98  N.C.  460;  Ward  v.  Lowndes,  96 
N.  G.  SB7,  2  S.  E.  Rep.  591 ;  Sumner  t.  See- 
Boraa,  94  N.  C.  371 ;  Beard  v.  Hall,  68  N.  C. 
89;  Simmons  v.  Hassell,  68  Kl.  C.  ^13;  Morw 
rla  T.  Gentry,  89  N.  O.  248.  But  the  plain- 
tiffs alleffe  that  Isabella  Edwards  was  a 
child  and  heir  at  law  of  Maiigum  Barnett, 
and  that  neither  she  nor  her  hasband.  Hal 
Edwards,  were  either  real  or  nominal  par- 
ties to  the  special  proceedinKs,  and  that 
she  la  not  coneloded  as  to  her  rlKhts  lu 
the  land  by  the  decree  of  sale.  The  de- 
fendants deny  the  allegatluns  of  fact  that 
she  Is  an  heir  at  law  of  Mangum  Barnett, 
and  Insist  byway  of  argument  that,  It  she 
Is,  she  cannot  now  claim  a  homestead  In 
the  land,  because  she  Is  more  than  21  years 
of  age.  If  Isabella  Edwards  Is  one  of  the 
beirs  at  law,  and  is  nut  estopped  by  the 
jadginent  In  the  special  proceeding  from 
claiming  title  to  the  Interest  that  descend- 
ed to  her  in  common  with  the  other  heirs 
of  Mangum  Barnett  at  his  death,  then  she 
Is  entitled  to  recover  possession  of  the 
laud,  and  to  be  let  In  to  the  extent  or  her 
Interest  as  tenant  In  common  with  the  de- 
fendants who  hare  acquired,  eo  far  as  we 
can  see  in  this  action,  the  undivided  Inter- 
efrt  of  his  othirr  heirs  at  law.  Ullchrlst  v. 
Mlddleton,  107  N.  0.  663.  12  H.  E.  Hep.  85; 
Allen  V.  Salinger,  108  N.  C.  14,  8  8.  E.  Rep. 
913.  If  the  sale  under  a  Judicial  decree, 
purporting  to  autborizethe  administrator 
of  Mangum  Barnett  to  sell  this  particular 
piece  oT  land  fur  'assets,  gives  to  the  par^ 
chaser  whu  balds  the  deed  of  the  persunal 
representative  for  the  land  sold  and  those 
claiming  under  her  a  title  good  against 
an  heir  at  law,  who  was  not  a  party  to 
the  proceeding,  then  the  plaintlB  Isabella 
cannot  demand  that  thequestlun  whether 
sbe  Is  or  is  not  an  heir  at  law  be  paused 
□pun  by  the  Jury.  But  if  she  is  not  con- 
cluded, and  the  Jury  find  that  she  is  au 
b^ratlaw.  It  Is  obvious  that  she  Is  enti- 
tled at  least  to  be  let  into  possession,  and 
to  have  damages  awarded  In  proportion 
tu  her  interest,  Gilchrist  v.  Mlddleton, 
sopra.  Section  1438  of  the  Code  provides 
that  no  order  to  sell  tbe  real  estate  of  a 
decedent  shall  be  granted  to  the  personal 
representative  nntll  the  heirs  or  devisees 
of  tbe  decedent  shall  have  been  made  par- 
ties, and  tbe  statute  Is  now  substantially 
the  same  that  has  bepn  In  force  since  1846. 
B^vised  Code,  c.  46.  §  47 ;  Tbomiison  v.  Cox, 
8  Jones.  (N.  O.)  318.  The  law  therefore 
obviously  contemplates  that  tbose  to 
whom  any  Interest  in  the  land  has  passed 
by  descent  or  devise  shall  be  made  parties 
to  any  special  proceeding  Instituted  to 
subject  such  lands  to  pay  the  debts  of  the 
decedent.  The  general  mle  as  to  estoppels 
Is  that  a  decree  of  a  court  of  competent  Jo- 
riBulctlon  Is  binding  on  the  partlra  to  the 
suitor  proceeding  in  which  it  Is  entered, 
and  on  those  vno  are  In  privity  with 


JOHNSON.  a43 


them  iu  all  collateral  actions  or  proceed- 
logs;  but  ordinarily  It  Is  not  conclusive 
as  to  strangers.  Bigelow,  Estop.  (4th 
Ed.)  24,34;  Edwards  v.Baker.  99  N.  G.  258, 
6  H.  E.  Rep.  255;  Coble  v.  Clapp,  1  Jones, 
Eq.  173;  Falls  v.  Gamble,  66  N.  C.  455; 
Tobacco  Co.  v.  McElwee,94  N.C.425;  War- 
den V.  McKtnnon.  99  N.  C.  251.  5  S.  E.  Rep. 
917.  A  judgment  Is  not  even  binding  on 
one  who  la  not  a  party,  at  the  tlmu  of  its 
rendition,  to  tbe  action  or  proceeding  la 
which  It  Is  entered,  though  be  had  been  a 
party  previous  to  that  time.  Owens  v. 
Alexander,  78  N.  C.  1.  The  purchaser* 
Mrs.  Barnett,  might  have  succpssfnlly  re< 
slated  tbe  payment  of  the  purchase  money 
on  the  ground  that  Isabella  Edwards,  if 
Indeed  she  was  an  heir  at  law  of  Mangum 
Barnett,  had  not  been  made  a  party,  and 
concluded  by  the  Judgment.  Edney  V, 
Etlney.  80  N.  C.  81.  But  now  that  she  baa 
paid  it  in  full,  tboagh  sbe  and  those  claim- 
ing under  her  may  possibly  resort  to 
more  than  one  remedy  to  make  good  their 
loss  on  account  ol  the  defective  title,  tbe 
doctrine  of  maintaining  tbe  integrity  of 
Judicial  decrees  cannot  be  pushed,  as 
against  strangers  to  tbe  record,  tu  tbe  ex- 
tremity of  depriving  them  of  their  proper^ 
ty  without  notice  ur  a  day  In  coorc.  Isa- 
bella Edwards  was  not  even  a  nominal 
party  to  tbe  special  proceeding,  and  tbe 
Judgment  did  not  purport  to  authorise 
the  sale  of  any  Interest  she  might  have. 
We  think  that  there  was  error  In  the  re- 
fusal to  submit  to  the  Jury  Issues  involv- 
ing tbe  title  and  right  of  possession  of 
Isabella  Edwards.  The  preliminary  ques- 
tion whether  she  was  an  heir  at  law  of 
Mangum  Barnett  could  have  been  passed 
upon  in  considering  tbe  Issue  as  to  title. 
It  was  not  alleged  or  contended  that  Isa- 
bella was  an  Infant  when  the  decree  was 
made  In  the  special  pri*ceedtng.  While  we 
concur  with  tbe  Judge  below  In  tbe  gen- 
eral view  which  he  seems  to  have  taken  of 
the  law,  we  think  that  there  was  error  In 
withdrawing  from  the  Jury  the  question 
whether  Isabella  Edwards  was  an  heir 
at  law  of  Mangum  Barnett,  and,  as  such, 
entitled  to  be  let  In  as  tenant  in  common 
with  the  defendants.  Whether  the  action 
will  be  further  prosecuted  In  her  Interest 
alone,  or  whether  all  will  submit  to  non- 
suit, and  awiUt  the  result  of  a  direct  pro- 
ceeding, before  moving  for  possession  uf 
the  land,  is  a  questlou  addressed  to  the 
plaintiffs  and  their  counsel.  There  Is  er- 
ror, and  a  new  trial  Is  awarded. 


Statb  t.  Johnbok. 

(Supmns  Oomi  uf  North  CaniUna.  Kov.  Ml 
189L) 

ATPMAX,  I«  BaRAXDT— SlBTtOB  OV  NOTIOB. 

1.  Where  fbe  appeal  from  a  Jodgment  of  ais 
quittal  in  baatardy  proceedings  before  a  Justlos 
of  the  peace  has  not  been  taken  at  the  trial,  the 
harden  la  on  plalntifE  to  show  that  the  noticu  of 
appeal  was  aerred  on  defendant  within  10  days 
thereafter,  as  required  by  Code  S.  C.  |  870. 

3.  Where  the  acquittal  was  on  llarob  4th, 
and  Code  N.  C.  8  876,  required  the  notice  of  ap- 

Seal  to  tie  served  within  10  d^s  tbereaftra,  a 
ndin^of  service  between  Uar(dL4th  and  Au- 
gust term"  was  not  snffloleat  to  show  compllaDos 
with  the  statute. 

8.  Service  of  the  notice  of  appeal  was  mads 
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one  Dot  aa  officer.  Codo  K.  0.  S  597,  reaulatas 
ue  muiner  of  serriae  oi  notices,  and  subalrlsloa 
t  prorldee  that  a  sabpoeoa  may  be  serrad  by  a 
person  not  an  officer.  Held,  that  service  of  the 
noUce  should  have  been  made  by  an  officer. 

4.  The  fact  that  defendant's  connsel  had,  soon 
after  March  4tb,  a  notice  sent  him  by  defeodanL 
was  too  indeflnite  as  to  time,  and  was  explained 
by  evidence  that  the  notice  had  been  handed  to 
defendant  by  one  not  an  offlcer. 

5.  Service  of  the  notioe  of  appeal  on  the  ]na- 
tloe  did  not  obrlate  the  neoeaslty  of  aerrlea  on 
defendant.  Graen  Hobgood,  74  K.  a  98«,  fol- 
lowed. 

a,  Where  defendant's  exception  to  the  de- 
nial of  his  motion  to  dismiss  was  daly  noted,  his 
nibseqnent  general  appearance  for  trial  was  not 
a  w^rer  itf  his  rights  nnder  suoh  exception. 

Appeal  from  aaperlor  coart,  Duplin 
eonnty;  Bowin  T.  Buykin,  Judfte. 

Proceedins:  against  P.  P.  Jubnsoa  to 
determlDe  the  paternity  of  tbe  bastard 
eblld  of  Alice  Wells.  Deteadant  was  ac- 
quitted before  a  Jnattce  of  tbo  pence,  and 
the  state  appealed  to  tbe  aoperlor  court. 
Defendant  moved  fur  a  diemlsiial  of  tbe 
appeal,  wblcb  was  denied.  Verdict  of 
gnllty.  and  Judgment  tbereon.  Motion 
tor  a  new  trial  was  d«iled.  Defendant  ap- 
pealed. Appeal  of  state  to  anperior  coart 
dlsmlftaed. 

Wben  tbe  case  was  called  for  trial  the 
defendant  moved  to  dismiss  tbe  appeal  for 
want  of  notice  to  btm.  Upon  aala  motion 
bis  bunorfoaud  tbefollowlngfacts:'*Tbat 
tbe  proceeding  was  Instituted  before  a  Jus- 
tice of  tbe  peace  of  Duplin  ctiunty,  and 
was  tried  before  blm  on  ttie  4tb  day  of 
March.  1891 ;  that  upon  said  trial  the  de- 
fendant was  acquitted,  and  ]ndscment  ren- 
dered in  his  favor;  that  no  notice  of  ap* 
peal  was  given  at  trial;  that  on  tbe  lOtb 
day  of  March,  1H91,  tbe  complainant,  Alice 
Wells,  served  written  notice  of  appeal  on 
the  JuHdce  who  tried  tbe  case;  that  a  no- 
tice of  appeal  signed  by  tbe  complainant 
was  banded  to  tbe  defendant  by  a  negro 
man,  not  a  party,  and  not  an  offi<»r,  be- 
tweoi  the  4tli  day  of  March  and  tbe  said 
August  term,  1891 ,  that  shortly  after  the 
said  4th  day  of  March,  1891,  a  notice  cor- 
reapondhig  with  tbe  said  description  was 
In  poBseeslou  of  one  of  tbe  defendant's  at- 
torneys, and  said  attorney  admitted  that 
said  notice  had  been  sent  to  him,  by  mail, 
by  tbe  defendant.  Tbe  defendant  was 
present  In  court  with  all  bis  witnesses, 
who  had  been  duly  subptenaed.  Upon  tbe 
above  facts  bis  honor  held  that  the  drfend- 
ant  bad  sofiScient  notice  of  tbe  appeal, 
and  overruled  the  motion,  and  tbe  dtfend- 
ant  excepted." 

H.  R.  Kornegay  and  Allen  A  Dortch, 
for  appellant.  O.  H.  Allen,  for  tbn  State. 
A.  2).  Want,  for  Alice  Wella. 

Clark,  J.  The  court  having  refused  the 
motion  to  dismlBB,  the  defendant  pursued 
the  proper  course  In  having  his  exception 
noted  "to  save  hia  rights**  and  proceeding 
with  the  trial.  Spaugh  v.  Boner.  85  N.  C. 
208.  Tbe  final  Judgment  being  against 
him,  the  appeal  now  brings  up  tbe  excep- 
tion for  review.  The  subsequent  general 
appearance  for  the  purposes  of  the  trial 
did  not  waive  hU  exception  for  the  refusal 
to  dismiss.   Suiter  V.  BrltMe,  90  N.  C.  20. 

On  thefacts  found  his  honorerred  In  find- 
ing that  there  was  aufflclent  service.  Tbe 


statute  requlrea  (unless  the  appeal  shall 
be  taken  at  thetrial)  that  nutlceof  appeal 
shall  be  served  In  10  days  after  Jadgment. 
As  has  been  said,  the  burden  Is  on  appel- 
lant to  show  service  within  the  prescribed 
time.  Flnlayson  v.  Accident  Co.,  13  S.  B. 
Rep.  739,  (at  thin  term ;)  Spaiigh  v.  Boner,. 
83  N.  C.  20S;  Sparrow  v.  Davidson,  77  S. 
C.  35.  The  facts  found  do  not  show  any 
service  on  defendant  within  that  time, 
and  the  attempted  service  by  one  not  an 
officer, "  between  March  4th  and  Angnst 
term,  was  not  only  too  late,  but  wa» 
not  legal  service  of  a  notice  required  by 
tbe  Code,  {597.  A  subpcena  maybe  served 
by  any  person  not  a  party  to  the  action, 
and  proven  by  his  oath,  (Code.S  597,sub'd. 
4,)  but  tbe  exception  serves  to  prove  the 
rule  that  service  mast  be  made  by  an  offl- 
cer, unless  service  Is  accepted.  If  tbe  aerr- 
Ice  of  a  notice  Is  not  legally  mada^  awvlca 
in  any  other  mode  Is  void.  Allen  v.Strfck- 
land.  lOD  N.  C.  225.  6  S.  E.  Sep.  780. 

The  fact  that  defendant's  counsel  had, 
soon  after  March  4th,  a  notice  sent  him  by 
the  defendant.  Is  not  only  Indefinite  aa  to 
time,  but  seems  explained  by  the  other 
evidence  that  such  a  paper  bad  been  band- 
ed defendant  by  one  not  an  officer.  Tfa» 
requirement  of  service  by  an  officer  la  not 
only  statutory,  but  reasonable,  as  It  pre- 
vents disputes  like  this,— whether  tber» 
has  been  service  ur  not, — as  Is  Ilkewlae  the 
requirement  that  service  moat  be  with ia 
10  days,  for  a  party  should  not  be  Indeft- 
ultely  held  In  suspense,  but  should  know 
wben  tbe  matter  is  at  an  end.  Any  hard- 
ship which  might,  under  any  drcamstan- 
cee,  be  entailed  on  an  appellant  by  failure 
to  serve  noiice  In  a  legal  manner  and  with- 
in tbe  statutory  time  is  removed  by  the 
discretion  reposed  in  tbe  appellate  court 
to  permit  notice  to  be  given  aftw  that 
time.  Marsh  v.  Cohen,  68  N.  C.  38S;  Rail- 
road  Co.  v.  Richardson.  83  N.  &  MS;  West 
V.  Reynolds,  94  N.  C.  333.  ■  It  seems  then* 
were  not  such  circumstances  In  this  caae, 
asthecourt  did  not  put  an  eud  to  tbe  con- 
troversy by  permitting  the  notice  to  t»e 
given  then  and  there,  aa  it  might  have 
done. 

It  is,  however,  contended  that,  notice 
having  been  served  on  the  Justice,  no  no- 
tice to  appellee  was  required.  We  have 
an  express  decision  to  the  contrary,  (Green 
V.  Hobgood,  74  N.  C  234,)  which  Is  recog- 
nised in  principle  by  Marab  v  Cohan  and 
Railroad  Co.  v.  Richardson,  supra,  and 
Richardson  v.  Debnam,  75  N.  C.  890.  Be- 
sides, both  the  reason  of  the  thing  and  a 
reasonable  construction otthe statute  sup- 
port this  view.  Tbe  notice  to  tbe  Jnatlco  ia 
to  send  .up  the  papers  and  traawript.  The 
notice  to  tbe  appellee  Is  to  have  bis  wit- 
nesses, and  be  ready  for  trial,  as  tbe  cause 
stands  for  trial  at  tbe  first  term  of  tbe 
superior  court.  Code,  §5  665,  8M0.  Su- 
per. Ct.  Rules,  24.  The  statute  (Code, 
9  876)  requires  service  of  notice  of  appeal 
within  10  days,  but  nowhwe  provides  dl- 
ref:tty  on  whom  it  may  be  served,  except 
that  Inferenttally  It  recognises  in  the 
next  section  (877)  that  it  should  be  on 
both  tbe  Justice  a^id  the  appellant,  aa 
It  provides  that  wben  theappeal  is  taken 
at  tbe  trial,  and  tbe  adverse  party  is 
present,  the  appellant  ia  not  required  t» 
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give  written  notice,  "(rither  to  the  Justice 
<jr  to  the  adrertte  party."  It  would  be 
•inmaeonable  to  fasten  upon  every  party 
who  gains  a  caune  In  a  magistrate's  court 
the  duty  of  Inquiring  or  watching  out  If 
«n  appeal  may  not  be  nent  op.  When  tbe 
appellant  doen  not  craTe  an  appeal  at  the 
trial  he  should  at  least  give  the  opposite 
party  notice,  and  must  do  ao  within  10 
<lay8.  A  party  In  court  la  fixed  with  no- 
tice of  all  orders  and  decrees  taken  at  term, 
for  It  la  his  duty  to  be  there  In  person  or 
by  attorn^,  (Clayton  t.  J  ones,  (18  N.  G. 
497;)  but  he  la  not  held  to  bare  notice  of 
<irderB  out  of  term,  (Hemphill  v.  Moore, 
104  N.  C.  870.  10  8.  K  Rep.  S18;  Branch  t. 
Walker,  82  N.  R.  87,  Code,  §  546;)  nor  of 
orders  before  the  clerk,  (Blue  t.  Blue. 70  N. 
C60.)  The  same  rule  applies  to  appeals 
from  the  superior  court,  as  to  which,  If  the 
m  ppeal  la  taken  after  the  term  Is  over,  notice 
must  be  served  on  the  appellee,  and  with- 
in 10  days.  Code,  g  649,  as  amended  by 
Acta  1889,  C.  161. 

TberehaTlng  been  no  service  of  notice  ot 
appeal,  aa required  by  statute,  upon  defend- 
ant within  10  days,  and  his  honor  not  hav- 
ing exercised  his  discretionary  power  to  re- 
lieve the  appellant  of  the  consequences, 
and  to  permit  notice  to  he  given  at  the 
trial,  there  was  error  In  refusing  the  mo- 
tion to  dismiss.  The  power  to  relieve 
from  the  failure  to  give  due  and  proper 
notice  uf  appeal  Is  vested  In  the  wise  dis- 
cretion of  the  presiding  Judge,  and  should 
only  be  exercised  when  there  are  facts  and 
circumatancea  which  would  make  It  a 
hardship  un  the  appellant  not  to  permit 
It  to  be  done.  The  policy  uf  leglulatlon 
and  of  the  courts  Is  to  " require  litigants 
to  be  diligent  In  prosecuting  appeals  from 
fustlcee  ot  the  peace,  and  to  prevent  par- 
ties from  using"  Ruch  "as  a  means  of  caus- 
ing useless  delay."  Atebt,  J.,  In  Ballard 
■V.  Gay,  108  N.  C.  544, 18  H.  E.  Rep.  m.  Let 
tbla  be  certlAed,  that  the  appeal  from  the 
Jaattce  may  be  dlamlased  In  tbe  auperior 
■court.  Error.   

Cttt  CotJNaL  of  Crarlebton  v.Abhlst 
Fbosphatb  Co.,  (two  cases.) 

(Supreme  Court  of  South  CaroWna.  Nov.  12, 
9  1891.) 

CiicsNai  rEOM  Citt  —  Actiom  to  Ekvorcb  Pat- 
VBXT— Fludino  or  Obdinancb— JuDiaAL  No- 
tice. 

1.  Act  EL  C.  1881  (17  St.  582J  authoriEes  tbe 
-city  oonnoil  of  Charleston  to  require  the  pay- 
ment of  certain  Ucenses  by  persons  enfraged  m 
tyualnessia  Mtd  city,  and  to  pass  such  ordinaiUM 
as  are  veoenuy  to  oarry  the  act  into  efflecL 
BeUL,  that  a  oomplaint  In  an  action  to  mforee 
thB  payment  of  such  licenses,  alleging  that  the 
4jit7  council,  for  the  purpose  of  raising  arevenne, 
Mno  in  the  exerotse  of  the  taxing  power,  passed 
an  ftfdinanoe  entitled  "An  ordinance  to  refnilate 
llccnsca  for  tbe  year  1889, "  whereby,  inter  alia, 
it  was  provided  that  certain  persons  should  ob- 
tain lIoeoBes,  and  sbonld  pay  therefor  a  certain 
■am,  hot  not  slleRin^  that  the  said  ordinance 
oODtalned  ai^  provision  autborlsing  the  enforoo- 
snent  of  the  payment  of  such  licenses,  was  In- 
aufHoleot,  for  the  reason  tbat  the  courts  do  not 
talc«  Judicial  notice  <tf  dity  ordinances  unleas  di- 
reotad  by  <diart8r  or  itatuta  to  do  so,  and  snch 
ordinances,  therefore,  shonld  be  set  out  in  tbe 
pleadings,  tf  not «»  Ikbc  verba,  at  least  in  aub- 
etance. 

8.  The  olty  ooanoU  of  Charleston,  having 
passed  an  ordinance  under  said  act  of  itfSl  to  reg- 


nlate  li<»osea,  providing  that,  It  any  person 
tberein  named  should  refuse  to  takeout  a  license, 
he  should  be  liable  to  a  penalty,  but  otmtainiag 
no  provision  to  the  effect  that  he  might  also  be 
required  to  pay  tbe  license  by  an  action  for  that 
purpose,  Is  confined  to  the  mode  tharflin  pre- 
Borloed  for  enforuing  payment  of  such  licenses, 
and  oannot  resort  to  any  other. 

Appeal  from  common  plena  circuit  court 
of  Charleeton  county;  Jaheb  Aldiiich, 
Judge. 

This  comprlsea  two  actions,  brought  by 
the  city  council  ot  Charleston  agaloat  the 
Ashley  Phosphate  Company  to  recover  tbe 
amount  of  certain  llceuae  taxes  for  the 
years  1888  and  1890.  The  complaint  In  the 
action  for  tbe  llcoise  tax  of  18s0  ia  as  fol- 
lows: "PlalntiDs  allege:  (1)  That  they 
are  a  corporation  duly  chartered  under 
and  by  the  laws  of  tbe  state  of  South  Car- 
olina, pursuant  to  an  act  of  the  geueral 
attsembly  of  the  said  state  entitled  *An  act 
to  Incorporate  Charleston,'  and  tbe  acts 
ameodatory  thereof.  (2)  That  under  and 
by  virtue ol  an  act  of  the  general  awttmbly 
of  the  said  state  entitled  *Ad  act  to  an- 
thorlie  tbe  city  cooncll  of  Charleston  to 
iraposea  license  tax  on  all  persons  engaged 
In  any  business,  trade,  or  profession  in  the 
city  ot  Charleston,'  approved  tbe  17th  De- 
cember, 1881,  tbe  plaintiffs,  on  tbe  ^th 
day  of  December,  1888,  for  tbe  purpose  of 
reusing  a  revenue,  and  In  exercise  ol  th0 
taxing  power,  passed  an  ordlnanceen titled 
'An  ordinance  to  regulate  licenses  for  tbe 
year  1889,'  whereby,  Inter  alia,  it  is  pro- 
vided that  phosphate  rock  mining  or 
manufacturing  companies  or  agencies,  en- 
gaged or  Intending  to  engage  in  business 
In  said  city,  shall,  on  or  before  the  20th 
day  of  January,  A.  D.  1889,  obtain  each  a 
license  therefor,  and  shall  be  required  each 
to  pay  tor  the  same  tbe  sum  of  five  hun- 
dred ($600)  dollars.  (S)  Tbat  at  the  time 
of  tbe  pasaoge  of  the  said  ordinance  tlie 
defendant  was,  and  now  is,  a  corporation 
dniy  created  by  and  under  the  laws  ot 
said  Ptate  lor  the  purpose  of  digging  and 
mining  for  phoaphate  rock,  marl,  limp,  and 
minerals,  and  of  manufacturing  the  same, 
and  each  other  minerals  or  materials  as 
they  may  purchase  or  acquire,  into  chem- 
icals, acids,  and  tertilliers.and  of  carrying 
un  trade  tberein.  (4)  That  since  the  Ist 
day  of  January,  1889,  tbe  defendant,  being 
a  phosphate  rock  manufacturiug  com- 
pany, as  aforesaid,  hue  carried  on,  and  Is 
now  carrying  on.  tbe  business  of  selling 
lertlltiers  In  Charleston,  aforesaid,  having 
an  office  on  Brown's  wharf  In  said  city,  for 
a  license  to  do  which  there  was  due  and 
payable  to  plain  tltfs  the  sum  ol  five  hun- 
dred ($500)  dollars,  under  tbe  ordinance 
aforesaid ;  but  at  no  time  during  tbe  said 
year  has  the  said  company  bad,  nor  bus 
It  now,  a  license  to  conduct  tbe  said  busi- 
ness as  required  by  law.  (5)  Tbat  no 
part  of  the  said  Ave  hundred  ($6001  dul- 
lam  due  and  payable  by  tbe  defendant  to 
the  plalntlttti  as  aforesaid  has  been  paid. 
Wherefore  plaintiffs  demand  Judgment 
against  tbe  defendant  for  tbe  sum  of  five 
hundred  dollars,  and  tbe  costs  and  dis- 
bursements of  this  action. "  Tbe  com- 
plaint in  tbe  action  tor  the  license  tax  of 
1890  is  the  same  is  the  above,  except  tbat 
the  ordinance  for  tbat  year  Is  annexed 
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thereto.  A  demurrer  was  interposed  to 
each  complaint,  and  overraled.  Delendante 
appeal.  Reversed. 

JohnF.Ficken  and  Mltoh^i  Smith  Jot 
appellant.  Cbarlea  Ingleabj^  Corp.  Conn- 
ael,  for  respondent. 

McIVER,  J.  These  two  cases,  though 
not  Involving  all  ot  the  same  questions, 
taming,  as  they  do.  Id  oar  Jadgment,  op- 
en the  same  qnestton,  may  be  considered 
toother.  Both  were  brooKht  to  recover 
the  amount  of  certain  license  taxes,  which 
plaintiff  claimed  delendnnt  was  liable  for 
under  an  ordinance  passed  by  the  city  coun- 
cil of  Charleston,  which  will  bemore  partic- 
ularly referred  to  hereinafter.  In  each  ol 
the  cases  a  demurrer  was  Interposed  upon 
the  ground  that  the  complaint  did  not 
state  facts  snfflclent  to  constitute  a  cause 
of  action,  and  In  each  case  the  demurrer 
was  oTerritled,  and  the  defendant  appeals, 
raising  the  questlun  common  to  both  of 
the  cases,  though  there areotherqnestlons 
raised  In  the  last  case  which,  under  the 
Tiew  we  take  of  the  demurrer,  cannot 
properly  arise,  and  wUl  not  therefore  be 
considered.  We  do  nut  deem  it  necessary 
to  set  out  in  detail  the  several  allegations 
contained  in  the  complaints,  thongh  cop- 
ies thereof  should  be  Inserted  In  the  raport 
of  the  case,  for  It  Is  suHlcIent  to  say  that 
In  both  of  the  cases  the  actions  were 
•brought  to  recover  Lne  sams  which  the 
ordinance,  incorporated  in  the  complaint 
In  the  second  case,  or,  rather,  made  a  part 
thereof  as  an  exhibit,  required  persons  or 
corporations  engaging  In  the  business  In 
which  It  Is  claimed  defendant  was  en- 
gaged to  pay  for  a  llcenaetocurry  on  such 
business  within  the  city  of  Charleston.  It 
Is  true  that  the  ordinance  Imposing  the 
license  tax  sued  for  In  thefirat  action  Is  not 
setontlii  the  "ease,"  bnt  the  allegation 
of  the  complaint  In  that  action  shows 
that  by  such  ordinance  personiii  enguglng 
In  the  business  In  which  It  Is  alleged  de- 
fendant was  engaged  were  required  to 
take  out  a  license,  and  pay  therpfor  the 
sum  of  $500;  and  the  further  allegation  Is 
made  that  defendant  has  neither  taken 
out  such  license  nor  paid  the  sum  required 
for  that  purpose.  But  there  Is  no  allega- 
tion that  plaintiff  has  been  authorized, 
either  by  statute  or  ordinance,  to  enforce 
the  payment  of  such  sum  by  suit,  and  no 
such  statute  hos  been  brought  to  our  at- 
tention; nor  Is  there  any  allegation  In 
the  complaint  that  no  other  mode  has 
been  provided,  either  by  statute  or  ordi- 
nance, to  enforce  such  payment.  In  the 
second  case,  however,  brought  to  recover 
the  amount  of  the  license  tax  for  the  year 
1890,  tlie  ordinance  Imposing  that  tax, 
which  is  made  a  part  ot  the  complaint, 
does  show  that  another  remedy  has  been 
provided,  for  the  third  section  contains 
this  provision:  **If  any  person  or  per- 
sons shall  exercise  or  carry  on  any  trade, 
business,  or  profession,  for  the  exercising, 
carrying  on,  or  doing  of  which  a  llceuse 
Is  required  by  this  ordinance,  without 
taking  out  such  license  as  in  that  behalf 
required,  he,  she,  or  they  shall  for  each 
and  every  offense  be  subject  to  a  penalty 
not  exceeding  $100,  as  may  be  adjudged 
by  tbe  recorder  ur  court  trying  the  case . 


and  tbe  same  shall  be  entered np  asajudg- 
meiit  of  tbecoart,  and  execotioii  shall  Is- 
sue against  the  property  of  tbe  defend- 
ants as  for  tbecoliectlou  ot  other  taxes 
and  penalties."  This  provision  woald 
seem  to  afford  a  most  efficient  remedy, for 
if  a  person  should  fail  to  takeout  a  license 
as  requfred,  and  continue  business  lor 
any  length  of  time,  being  liable  to  the  , 
penalty  "for  each  and  every  offense," 
these  penalties,  under  the  decision  la 
Jairer*s  Case,  2ft  S.  C.  446. 7  S.  E.  Rep.  605, 
might  be  swelled  to  a  very  large  sum,— 
much  larger  than  tbe  sum  required  to  be 
paid  for  the  license.  Whether  the  ordi- 
nance Imposing  the  license  tax  for  the  year 
1889— for  tbe  non>paymeMt  ot  which  tbe 
first  action  was  broogbt— cont^ns  a  sim- 
itar provision  we  are  not  informed;  bat 
from  the  fact  that  tbeae  two  caaes  were 
submitted  together,  and  onr  attention 
was  not  drawn  to  any  difference  be- 
tween them  in  this  respect.  It  would  be 
reasonable  to  suppose  that  the  two  ordi- 
nances were  substantially  the  same  in  thin 
respect;  but  as  we  are,  perhaps,  not  at 
liberty  to  assume  this  to  be  so.  we  ban 
called  attention  above  to  the  fact  that 
there  Is  no  allegation  In  the  complaint  In 
the  arst  case  that  no  mode  of  enforcing 
the  payment  of  the  tax  has  been  pre- 
scribed by  any  ordinance. 

Confining  our  attention  for  the  present 
to  the  first  case.  It  seems  to  ns  that  tbe 
practical  question  presented  is  whether  ti 
bare  statement  that  a  license  tax  bas  been 
Imposed,  that  sncb  license  tax  bas  ntit 
been  paid,  and  that  no  license  has  been 
taken  out.  Is  sulticlent  to  constitute  a 
cause  of  action  for  the  recovery  of  the  i 
amount  required  to  t>e  paid  for  sach  II-  i 
cense.  By  the  act  of  1881  (17  St.  582)  the 
city  council  ofrharieston  have  been  an- 
thorlzed"to  require  the  payment  of  such 
sum  or  Slims  of  money,  not  exceeding  five 
hundred  dollars,  for  license  or  licenses,  as 
In  their  Judgment  be  Just  and  wise,  by 
any  person  or  persons  engaged  or  intend- 
ing to  engage  In  any  catling,  business,  or 
profession.  In  whole  or  in  part,  within  the  I 
limits  of  the  city  of  Charleston,  except 
those  engaged  In  the  callinE  or  profession 
ofteacbers  and  mlnlatera  of Ibe gospel." 
And  by  the  second  section  of  That  act  tbe 
said  city  council  are  expressly  antboriied 
"to  pass  such  ordinances  as  are  necessa- 
ry to  carry  the  intent  and  purposes  of 
this  act  Into  full  effect. "  It  Is  very  manifest  j 
from  tbe  whole  frame  of  the  act  that  Us 
main  loteni:  and  purpose  waa  to  enable 
the  city  council.  In  addition  to  ita  uther 
means  of  raising  a  revenue  for  tbe  nse  ot 
the  corporation,  to  Impose  a  license  tax; 
and  certainly,  to  carry  such  purpose  Into 
full  effect.  It  was  necessary  to  provide  tbe 
means  for  enforcing  the  payment  ot  such 
tax.  Accordingly,  by  the  second  section,  I 
the  city  coancU  were  invested  with  power  | 
to  pass  Bucb  ordinances  as  might  be  nee-  i 
essary  to  enforce  the  payment  of  sncb 
tax.  But  there  Is  no  allegation  In  this 
complaint  that  any  sucb  ordinance  bas 
ever  been  passed.  It  Is  true  that  the  com- 
plaint does  contain  an  allegation  that 
"  the  plaintiffs,  on  the  27th  day  of  Deceai- 
ber,  1888,  for  the  purpose  ot  raising  a  rev- 
enoe,  and  In  exercise  ol  tbe  taxing  power. 


Digitized  by  Google 


S.  C)  CITY  GOXJXCIL  v.  ASITLEY  PHOSPHATE  CO.  8fV 


passed  an  ordinance  entitled 'An  nrdU 
nauce  to  regulate  Ilceniiea  lor  tbe  year 
1S»9,'  whereby,  inter  alia.  It  la  provided 
that  pboapbate  rock  mlulugror  manDfact- 
ur]nf<  companies  or  aKencleo  engaged  or 
intending  to  engage  in  buslneet)  In  said 
city  sball,  on  or  before  tbe  20tb  day  of 
January,  A.  D.  1SH9,  obtain  eacb  a  license 
therefor,  and  sball  be  reqaired  each  to  pay 
for  the  same  the  snm  of  five  hundred 
(9500)  dollars."  But  there  Is  no  allega- 
tion that  HQcb  ordinance,  tbns  referi*ed  to 
by  date  and  title,  contained  any  provision 
authorUlug  tbe  enforcement  of  tbe  pay- 
men  t  of  snch  license  fee  by  suit  or  other- 
wise, (as  tbe  act  above  referred  to  au- 
thorised;) norls  there  any  allegation  that 
such  ordinance  contained  no  provision  at 
all  for  the  enforcement  of  snch  payment. 
The  reference  to  tbis  ordinance  by  date 
and  title  Is  not  enfiiclent,  fur,  as  is  said  In 
1  Dill.  Man.  Corp.  (4th  Ed  )  fi  346:  "The 
conrtB.  unless  it  be  the  courts  of  tbe  mo- 
niclpality,  do  not  Judicially  notice  the  or- 
dinances of  a  muDlcipal  corporation,  un- 
less directed  by  charter  or  statute  to  do 
so.  Therefore  such  ordinances,  when 
Bought  to  be  enforced  by  action,  or  when 
set  up  by  the  defendant  as  a  protection, 
ahould  be  set  out  in  the  pleadlntc.  It  is 
not  sufficient  that  they  be  referred  to  gen- 
erally by  the  title  or  section,"  though 
probably  they  need  not  be  set  out  la  biec 
vtvttn;  a  statement  of  tbe  8ub«itance  with 
reference  to  the  date,  title,  and  section  be- 
ing snffielent.  See,  also,  Information  v. 
f)Iiver.  21  S.  C.  »23.  Here,  however,  there 
Is  no  allegation  that  the  ordinance,  lu  sub- 
stance, provides  for  the  enforcement  of 
tbe  payment  of  tbe  license  fee  by  action 
It  seems  to  us,  therefore,  that  tbe  allega- 
tions in  this  complaint  are  not  sufficient 
to  constitute  tbe  canse  of  action  sought 
to  be  enforced  therein ;  but  tba4;  a  further 
allegation  was  necessary  forthat  purpose, 
eltlier  to  the  effect  that  provision  had 
been  made  In  the  ordinance,  as  authorised 
by  the  act  of  1881,  supra,  for  the  enforce- 
ment of  tbe  payment  of  such  license  tax 
by  action,  or  that  no  provision  whatever 
had  been  made  for  that  purpose,  which 
would  have  raised  tbe  question  whether, 
in  tbe  absence  of  any  provision  at  all, 
the  court  of  common  pleas,  by  virtue  of 
Its  general  Jurisdiction,  could  enforce  a 
right  conferred  by  an  ordinance  of  a  mu- 
nfclpal  corporation  by  an  ordinary  action, 
where  no  other  mode  of  doing  so  has  been 
provided  by  tbe  ordinance.  Of  course, 
theae  views  are  based  upon  the  assump- 
tion that  neither  in  the  charter  of  tbe  city 
nor  in  any  other  statute  Is  there  any  pro- 
vielon  authorizing  the  enForcement  of  the 
payment  of  taxes  Imposed  by  the  city 
council  by  an  ordinary  action,  for  no 
such  provision  has  been  bronglit  to  our 
attention,  and  we  are  not  aware  of  any. 
It  is  true  that  the  counsel  for  respondent. 
Id  bis  argument  in  the  second  case,  has 
cited  us  to  certain  sections  in  the  Revised 
Ordinances  of  thu  City  ol  Charleston,  rat- 
ified 26th  of  September,  1K82,  containing 
such  provisions;  but,  as  we  have  seen, the 
court  cannot  take  judicial  notice  of  these 
ordlDHncnt,  and  they  have  not  been  set 
forth  in  the  vomplaint.  either /ijA«c  verba 
or  In  substance.    The  act  of  March  1, 


1870,  (14  St.  400.)  also  referred  toby  eoDi»- 
sel  in  tbis  connection,  cannot  affect  tb» 
question  for  two  reasons:  (I)  BccaQS» 
so  much  of  that  act  as  relates  to  Ureas* 
taxes  has  been  declared  u neons tttutloniiB' 
In  the  case  of  City  Council  of  Charles- 
ton V.  Oliver,  16  S.  C.  47,  and  therefore  so 
much  of  tbe  provisions  of  that  act  as  re- 
lates to  licenses  most  tie  regarded  as  1(d» 
such  act  bad  ever  been  passed.  (2)  Be- 
cause even  that  act  does  not  purport  t*^ 
give  the  city  council  authority  to  enfore* 
the  payment  of  taxes  by  action,  but,  im 
the  section  specially  referred  to,  Blmply 
declare?  that  the  collection  of  taxes  "shall 
be  made  by  such  officer  or  officers,  and  at 
such  time  or  times,  as  tbe  city  council 
may  direct;"  and  the  last  section  of  that 
act  contains  the  same  provision  quoteA 
above  from  tbe  second  section  of  the  act 
of  1881.  So  that,  while  it  is  true  that  tba 
legislature  have,  by  statute,  conferred  np- 
on  the  city  council  thn  power  to  provide 
the  manner  In  wblcb  the  payment  of  taxes 
may  be  enforced,  the  pleadings  in  tbia- 
case  do  not  show  that  such  power  baa- 
ever  been  exercised.  Ordinarily,  the  pay- 
ment of  taxes,  whether  imposed  by  stata 
or  municipal  authority,  la  not  enforced  by 
action,  but  some  more  summary  and 
speedy  remedy  is  usually  resorted  to.  Aa 
Is  said  in  Cooley,  Tax'n,  13,  quoted  with 
approval  In  Oliver's  Case,  supra :  "Taxes 
are  not  debts  in  the  ordinary  senseot  that 
term,  and  tbeir  collection  will  in  general 
depend  on  tlie  remedies  which  are  given  by 
statute  for  their  enforcement."  It  seeiu* 
to  us,  therefore,  that  when  a  munielpel 
corporation  resorts  to  tbe  unusual  reme- 
dy of  an  action,  it  must  allege  and  prove 
Its  authority  for  so  doing. 

We  come  next  to  tbe  vonsfderatlon  off- 
tbe  second  of  the  cases  above  stated,  im- 
whlcli  the  ordinance  Imposing  tbe  license 
tax  sued  for  Is  made  a  part  of  the  coiu- 
plulnc.  Here  we  find  that  the  third  see^ 
tlon  ofthe  ordinance  above  set  out  due«- 
provide  another  i-emedy,  and  what  seema 
to  be,  under  tbe  views  announced  li> 
Jager's  Case,  supra,  a  most  stringent  onm. 
It  is  there  expressly  provided  that,  if  » 
person  required  to  take  out  a  license  shall 
fail  or  refuse  so  to- do.  he  is  liable  to  a- 
penalty ;  but  there  Is  no  provision  that  be 
may  also  be  required  to  pay  the  license  foe 
by  an  action  for  that  purpose.  Practic- 
ally he  is  offered  the  option  either  to  take 
out  the  license  by  paying  the  amountspee- 
Ifled  or  be  subject  to  the  penalty  pre- 
scribed by  the  third  section  of  the  ord^ 
nanre.  There  Is  no  warrant  In  the  ordi- 
nance for  requiring  both,  for  there  is  not 
only  no  provision  In  the  ordinance  that- 
the  payment  of  the  license  fee  may  be  en- 
forced by  an  action  for  thesame.but  there 
is  an  express  provision  that,  it  he  falls  to- 
obtain  the  prescribed  lltrense,  be  is  liable 
to  a  heavy  penalty.  In  this  respect  the 
ordinance  now  under  consideration  dlffers- 
wldely  from  that  which  came  under  re- 
view In  Oliver's  Case,  supra,  for  In  that 
there  was  an  expresH  provision  that,  il~ 
any  person  shall  pursue  any  of  theoccupa- 
tions  requiring  a  license  without  taking 
out  one,  be  "shall,  besides  being  liable  to- 
the  payment  for  the  license,  be  subject  to 
a  penalty  uf  twenty  per  cent,  of  tbe 
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amount  of  each  license,  to  be  sued  tor  and 
colleuted  in  the  dty  court,  or  any  other 
«UDrt  of  competent  Jurisdiction,  or  to  Im- 
pneonment  nut  exceeding  thirty  days,  as 
may  be  adjud^d  by  the  recorder."  But 
In  the  present  ordinance  the  only  provis* 
ton  made  Is  that  the  failure  to  take  out  a 
license  when  required  subjects  one  to  the 
penalties  prescribed  by  the  third  section  ol 
the  ordinance.  It  seems  to.us,  therefore, 
that  the  city  council  of  Charleston,  har- 
Ing  bfen  Invested  with  authority  to  re- 
quire the  payment  of  such  sum  as  tbuy 
may  deem  Just  for  a  license,  and  having 
t>een  Bpeclally  authorized  by  the  same  act 
<1S81,  supra)  "to  pass  such  ordinances  as 
are  necessary  to  carry  the  Intent  and  pur- 
pose of  this  act  (which,  as  we  have  seen, 
was  to  raise  revenue  by  requiring  the  pay- 
ment of  license  fees)  Into  full  effect,"  and 
the  city  council  having  passed  no  ordi- 
nance, so  tar  as  appears  In  this  case,  to 
carry  such  Intent  and  purpose  into  full 
effect,  except  the  f>rdiQance  providing  that 
a  failure  to  pay  the  amount  required  for 
a  license  will  subject  one  to  the  penalties 
prescribed,  they  are  confined  to  the  mode 
which  they  have  prescribed  for  enforcing 
the  payment  of  license  fees,  and  cannot 
resort  to  any  other.  We  are  therefore  of 
opinion  that  the  demurrers  In  both  of 
these  cases  should  have  been  sustained, 
upon  the  ground  that  the  complainants 
In  both  of  the  caRcs  fall  to  state  factsaufH- 
clent  to  constitute  a  cause  of  action. 
The  Judi^ment  of  this  court  Is  that  the 
lodgment  of  the  circuit  court  In  each  of 
the  cases  stated  above  be  reversed. 

McGowAN,  J.,  cuncars. 


C.  AULTMAN  ft  Co.  V.  UTSBT.! 

(Supreme  Court  of  SmUh  Carolina.   Nor.  13, 
1891.) 

FRAUDOLBtrr  COKVITASOES— BOVi.  ViDM  PUK- 
ORASBKS — ^EtIDEKCB. 

1.  Id  18S4,  P.,  while  indebted  to  plalatiffs, 
ozecnted  a  mortgage  on  his  bouse  and  lot  to  one 
<3.  to  secure  a  debt  due  the  latter.  Tbemortfnge 
was  afterwards  paid,  hut  was  never  oanceled  of 
record.  On  December  7,  1886,  P.  oonvered  the 
property  to  C.  by  a  deed  reciting  a  coDslderation 
4>f  96,000.  In  18S7,  U.,  tbe  brother  of  defendant, 
learning  that  she  wished  to  boy  the  property, 
and  being  requested  U>  see  P.,  wrote  him,  asking 
the  price.  P.  replied  that  tbe  property  belonged 
to  d.,  wbereiUKin  H.  agreed  with  the  latter  to 
purchase  for  ^,350.  Defendant's  husband  after 
wards,  oa  October  26, 1887,  went  to  see  about  the 
fiurchase,  and  met  P.  Instead  of  C,  who  produced 
papers  showing  tbe  chain  of  title,  among  whiuh 
were  the  deed  from  him  to  C.,  ud  a  deed  of  that 
4ata  without  warranty  from  0.  to  P.*b  wife,  re- 
citing a  consideration  of  t5.000,  together  with  a 
-deed  of  the  same  date  from  bar  to  defendant,  re- 
«ltlng  a  consideration  of  tS.aSO.  Tbe  deeds  were 
delivered  to  defendant's  husband,  and  an  her 
agent  he  paid  the  consideration.  Previonsly 
pTalntitEs  bad  recovered  judgment  on  their  claim 
against  jP.  In  an  action  by  plaintiffs  to  set  aside 
the  deeds,  M.  testified  that  ne  had  actual  notice 
■of  the  mortgage.  He  also  Imew  that  after  tbe 
deed  from  P.  to  C.  the  former  remained  in  pos- 
session, and  there  was  evidence  tending  to  snow 
that  he  regarded  him  as  the  owner  of  the  prop- 
erty. He  also  knew,  when  negotiating  for  the 
property,  that  P.  was  financially  embarrassed, 
and  of  tbe  pendency  of  the  suit  in  which  plaintifts 
4>btained  the  judgment  against  him.  Ttie  deed 
from  F.  was  la  fraud  of  his  creditors.  Held, 
>  Rehearing  pending. 


that  the  court  was  warranted  In  finding  that  de- 
fendant was  not  a  bona  Jlde  purchaser,  on  the 
ground  that  her  brother  and  boshand,  as  her 
agents,  liad  suffldent  notice  to  pat  them  on  in- 

quiiT. 

1  The  qoeatlon  whether  defendant  bad  audi 
notice  was  not  alteoted  by  the  fact  that  after  the 
purchase  she  submitted  the  papers  to  an  attorney 
lor  an  examination  of  the  tiile,  and  that  be  pro- 
nounced it  good,  since  it  was  too  late  then  to 
make  inquiry. 

8.  Whether  defendant's  agents,  In  aixA  caae^ 
had  sufficient  notice  to  pot  them  on  in^nlTT,  was 
a  Question  of  fact,  and  not  of  law. 

Appeal  from  common  pleas  circuit  court 
of  Abbeville  county;  James  F.  Izlak, 
Judge. 

Action  by  C.  Aaltman  &  Co.  agalust 
Mattle  Utsey  to  set  aside  a  mortgage  u 
having  been  sattafled.and  a  deed  an  fraud- 
ulent against  the  xrantor's  creditors. 
Judgment  for  plaintiffs.  Defendant  Bp- 
peals.  Affirmed. 

The  decree  of  the  lower  court  was  bb  tol- 
lo  ws ; 

"  The  case  waa  heard  before  me  upon  the 
pleadlugs  and  testimony  taken  by  the 
master  nnderan  order  of  reference  for  that 
purpose.  Fnll  argument  was  made  by  the 
counsel  on  either  side.  In  reference  to  the 
pleadinge,  I  will  say  In  the  outset  that, 
while  tbe  plea  of  purchaser  for  valuable 
consideration  la  not  made  specially  and  in 
tbe  usual  form,  the  Isaues  raised  are  the 
same,  and  the  answer  is  In  effect  a  plea  of 
pui-chaser  lorvaluable  consideration  with- 
out notice,  and  In  thecousidcratlon  of  the 
case  I  shall  treat  It  as  such.  Tbe  evidence 
tends  to  sustain  most  of  the  material 
allegations  of  the  complaint.  There  Is  no 
dispute  that  the  defendant  paid  three 
thousand  two  hundred  and  fifty  dollars 
for  the  house  and  lot;  neither  Is  there  any 
dispute  as  to  the  fact  tbut  the  deed  from 
F.  M.  Pope  to  O.  W.  Connor,  as  also  the 
deed  from  O.  W.  Connor  to  Mrs.  Ellsabetb 
M.  Pope,  the  wife  of  F.  M.  Pope,  was  vol- 
untary, and  made  without  consideration; 
and  the  following  facts,  namely:  That 
the  deed  from  F.  M.  Pope  to  G.  W.  Connor 
was  made  at  a  time  when  F.  M.  Pope  was 
largely  Indebted  to  the  plalntlBs  and  oth- 
ers, and  with  latent  tu  delay,  hinder,  and 
detraad  tha  creditors  of  F.  M.  Pope,  and 
that  there  was  nocbange  In  the  pomeHslon 
of  said  property  after  said  conveyance; 
and  that  the  Judgment  of  the  plalntlfta  Is 
still  unpaid  and  unsatlsfled,— are  tally  sus- 
taioed  by  the  testimony.  The  following 
facts,  however,  are  seriously  contested, 
and  must  therefore  be  considered  and  de- 
termined upon  tbe  teetlmooy  eabmltted, 
and  tbe  law  applicable  thereto,  nam^: 
Wastbe  price  paid  by  the  defendant  at  the 
time  of  said  purchase,  for  tbe  premises.  In- 
adequate; and  did  the  defendant  at  tbe 
time  of  said  purchase  have  actual  or  con- 
structive notice  of  the  fraud  In  the  convey- 
ance by  F.  M.  Pope  to  G.  W.  Connor  in  tbe 
first  Instance,  and  of  tbe  subsequent  fravd 
In  the  conveyance  by  G.  W.  Connor  to 
Elicabeth  M.Pope,  the  immediate  grantor 
of  the  defendant?  I  am  satisfied  from  tbe 
evidence  that  the  defendant  had  no  actual 
notice  of  the  fraud  In  either  case.  I  am 
equally  satisfied  that  the  purchase  price 
paid  by  the  defendant  for  said  property 
was  not,  under  the  circumstances,  lnad» 
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qnate.  So  tbe  Issue  Is  narrowed  down  to 
the  itiDsle  question,  whether  or  not  tbe  de< 
fendant  bad  constrnctln  notice  of  tbe 
fraud  In  the  trausfers  of  F.  M.  Pope  to  O. 
W.  Uonoor  and  of  Q.  W.  Connor  to  Ellia- 
betb  M.  Pope.  The  answer  to  this  ques- 
tion depends  alone  npun  the  fact  whether 
the  clrcDtDstaneee  attondluK  Raid  transfers 
were  sufficient  to  put  the  deleodant  or  her 
asents  upon  tbe  Inquiry.  The  rule  of  law 
aatocuustructlTe  notice  Is  cleariy  and  sac- 
cinctiT  stated  by  onr  supreme  court  In 
the  case  of  Black  r.  Chllds,  14  8.  C.  821. 
Thecourtsay:  'If therearedrcnnietances 
sufficient  to  put  a  party  upon  the  inquiry, 
be  is  held  to  have  notice  of  everything 
which  that  inquiry,  properly  conducted, 
would  certainly  disclose;  but  constmctlTe 
notice  groes  no  farther.  It  stands  upon 
the  principle  that  the  party  Is  bound  to 
tbe  exercise  of  due  diligence,  and  Is  as- 
sumed to  have  the  knowledge  to  which 
that  diligence  would  lead  hloi;  but  he  Is 
nut  held  to  have  uotlce  of  matter  which 
lies  beyond  the  range  of  that  Inquiry,  and 
which  that  diligence  might  not  disclose. 
"Then  must  ap|iear  to  he,  in  Uie  nature 
of  tbe  ease,  sncb  a  eonnectloo  between  the 
facts  disclosed  and  the  farther  facts  to  be 
discovered  that  the  former  coald  Justly  be 
viewed  as  furnishing  a  clue  to  the  latter.'" 
"Now,  what  are  the  facts  here?  The 
defendant  was  desirous  of  pnrcbaslng  a 
house  and  lot  In  the  town  of  Nlnety-Slz, 
where  she  formerly  lived.  She  was  resid- 
ing nt  St.  George's.  In  the  county  of  Colle- 
ton, in  thta  state,  with  ber  hosband,  W.  B. 
Utsey.  One  L.  M.  Moore,  a  resident  of 
Nlnety-Slz,  wrote  to  her  hosband  that  the 
Pope  house  and  lot  werefor sale. and  could 
be  bought  for  thirty-flve  hundred  dollars, 
<93.600.)  W.  B.  Utsey,  as  the  agent  of  his 
wife,  the  defendant  herein,  wrote  to  Moore 
that  defendant  wonld  pay  tbree  thousand 
($3,000)  dollars  for  the  property,  and  If  It 
could  be  bought  for  that  price  to  close  the 
trarle.  Moore  wrote  to  F.  M.  Pope  at 
Oreenvllle,  where  be  had  recently  moTed 
with  bis  family,  stating  that  Col.  Utsey 
wanted  to  buy  the  property  and  wanted 
to  know  tbe  least  cash  price,  and  to  an- 
swer by  return  mall.  F.  M.  Pope  replied 
to  Hoore  hy  return  mall,  saying  he  had 
referred  bis  letter  toQ.  W.  Connor;  that 
the  property  was  Connor's;  and  that  be 
would  bave  to  negotiate  with  him.  Moore 
wrote  at  once  to  Connor,  stating  that 
Pope  said  tbe  property  was  his,  and  ask- 
ing the  least  price  that  would  buy  it.  and 
that,  if  for  sale,  to  come  down  at  once. 
Connor  eame  to  Nlnety-Slz  on  the  next 
train.  Moure  met  hlni.  Connor  offered 
the  property  for  $3,600.  Moore  told  him 
tfaatUtsey's  flgnren  were  $3,001).  Connor 
then  proposed  to  split  the  difference,  and 
take$8,S90.  Moore  told  hlni  he  was  not 
authorised  to  give  It,  but  would  notify  the 
party  at  once,  and.  If  accepted,  wonld 
wire  bim.  Moore  commnnlcated  with  Ut* 
sey.  ntsey  wrote  Moore  that  he  would 
take  tbe  property  at  $3,250.  and  to  notify 
Connor.  Moore  notlfled  Connor  by  telo- 
graph.  On  October  26, 18S7.  Moore  tele- 
larrapbed  Utsey  that  Connor  had  accepted 
hfs  offer,  and  would  be  at  Nlnety-tilx  on 
Thursday  with  the  papers.  Up  to  this 
point  there  was  nothing  to  excite  sospl- 
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clon  or  sngg^t  any  fraud  between  any  of 
the  parties  to  the  transaction.  Every- 
thing appeared  to  be  open,  fair,  and  bouA 
Sde;  and,  bad  tbe  contract  of  purchase,  as 
coDcladed  between  Connor  and  Utsey,  been 
carried  out  In  the  regular  way  between 
Connor  and  Utsey,  there  would  have  been 
nothing  in  the  circumstances  to  furnish 
knowledge  of  the  fraud,  or  even  a  clue 
thereto,— nothing  sufficient  to  put  the  d^ 
fendant  or  her  agents  upon  ueinqaliy. 
But  let  as  examine  the  drcamstances  sur- 
rounding tbe  execution  of  the  contract 
made  between  Connor  and  the  defendant. 
On  the  27th  day  ol  October,  1887.  W.  B.  U1> 
sey,  as  tbe  agent  of  his  wife,  the  defend- 
ant, goes  to  Ninety-Six  to  meet  Connor, 
who  was  to  be  there  with  the  papers  coi^ 
veylng  said  property  to  the  defMidant  la 
porauanceof  the  previous  contract  entered 
into,  as  aforesaid,  between  them.  In  the 
place  of  Connor,  Pope  appears.  Instead 
of  a  tender  of  Connor's  deed,  the  deed  of 
Connor  to  Elisabeth  U.  Pope,  wife  of  F. 
M.  Pope,  without  warranty  of  any  descrip- 
tion, and  the  deed  of  Elisabeth  M.Pope  to 
tbe  defendant,  were  tendered.  Pope  con- 
summates Connor's  agreement  to  convey. 
In  his  absence,  and  receives  tbe  purchase 
money,  exhibiting  no  other  authority 
from  Connor  save  the  deed  to  his  (Pope's) 
wife,  without  warranty.  No  reason  or 
explanation  was  Klven  or  made  for  the 
conduct  of  Connor  In  conveying  through 
Elizabeth  M.  Pope,  and  not  directly. 
Theee  deeds  disclosed  the  fact  Elisabeth 
M.  Pope  was  disposing  of  property  to 
the  defendant  at  a  price  flzed  by  Connor, 
and  wblch  was  $1,750  less  than  the  price 
purported  to  have  been  paid  by  Elisabeth 
M.  Pope  for  the  Identical  property  on  the 
morning  of  the  same  day.  Besides  these 
facts,  the  mortgage  upon  said  property 
executed  by  F.  M,  Pope  to  G.  W.  Connor 
for  ten  thousand  dollars,  and  wblch  bad 
been  duly  recorded  In  the  register's  office 
for  said  county,  was  then  open  and  unsat- 
isfied. Of  this  mortgage  the  defendant  and 
her  agent  had  constructive  notice  at  least. 
Tbfse  facts,!  am  constrained  to  say,  were, 
in  my  opinion, snffleient  to  put  the  defend- 
ant and  her  agents  upon  the  Inquiry.  She 
and  they  were  bound  to  thtf  ezerclse  of  due 
diligence,  and,  with  the  facts  and  clrcnm- 
stances  here  disclosed,  they  certainly  failed 
to  exercise  it.  These  facta  and  circum- 
stances were  more  than  enough  to  arouse 
suspicion.  They  demanded  Investigation 
and  explanation,  before  complying  with 
the  agreement  to  purchase  and  paying 
over  the  purchase  price.  Had  due  dili- 
gence been  ezercised  on  this  occasion,  it 
would  have  led  to  the  discovery  of  the 
fraud  in  tbe  previous  transaction  between 
P.  M.  Pope  and  O.  W.  Connor.  Connor 
testifies  that  Pope  wanted  him  to  make 
the  transfer  direct  to  -Utsey,  but  that  he 
declined;  that  heeonld  not  guaranty  the 
title,  and  would  not  do  It;  that  If  It  had 
been  his  father  he  would  not  have  dune  It 
to  protect  bIm.  Now,  If  inquiry  had  been 
made  of  Connor  for  an  explanation  of  the 
pecaliar  and  extraordinary  circumstances 
attendlug  the  transfer  of  said  property,  it 
must  have  led  up  tn  tbe  fact  that  the  con- 
veyance of  F.  M.  Pope  to  G.  W.  Connor 
was  purely  voluntary,  and  made  in  fraud 
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of  the  exlBtlDg  creditors  of  F.  M.  Pope, 
and  to  the  tarther  fact  that  the  mortgaKe 
of  F.  M.  Pope  to  G.  W.  CoDDor  had  been 
fully  paid  and  satiBfled  by  the  conveyance 
ol  other  property,  and  not  by  the  bunse 
and  lot  in  question.  A  diligent  Inquiry 
would,  I  am  perauaded.  have  led  to  a  dls* 
covery  of  the  rraad ;  and  have  dladoaed  the 
Hecret  which  had  theretofore  been  kept 
by  G.  W.  Connor.  The  defendant  miiat 
therefore  be  presumed  to  hove  had  knowl- 
edfte  of  all  the  facts  which  a  diligent  in- 
quiry would  have  disclosed.  In  the  very 
nature  of  the  case,  there  was,  in  my  opin- 
ion, such  a  conoectlon  between  the  facta 
dlacloaed  and  the  farther  facta  to  be  dla- 
cuvered  that  the  former  could  Justly  be 
Tlewed  as  tumishlnK  a  clue  to  the  latter. 
I  am  therefore  of  opinion  that  the  defend* 
ant  Is  not  a  bona  Sde  purchaser  for  value 
without  notice  of  the  fraud  affecting  the 
title  to  the  property  described  In  the  com- 
plaint herein.  The  question  whether  the 
defendant  exercised  due  diligence  cannot. 
In  ray  opinion,-  be  aHMted  by  the  tact  that 
conneel  was  employed  to  Inveetlgate  the 
title  after  the  agreement  to  convey  had 
been  executed  by  the  delivery  of  the  deeds, 
and  the  payment  of  the  purchase  price  of 
the  property.  There  Is  no  testimony  tend- 
ing to  show  that  the  counsel  was  in  pos- 
eeesion  of  the  facts  and  clrcumBtancea  at* 
tendli-g  the  making  of  the  contract  to 

gnrcliase,  and  Its  execution;  all  connsel 
ad  was  the  chain  of  title,  which  appeared 
regular.  It  Is  a  hard  case,  but  the  injury 
to  the  defendant.  If  any,  arises,  not  from 
the  application  of  the  legal  principles  In- 
volved in  this  investigation,  but  from  a 
want  of  due  diligence  on  the  part  of  those 
who  acted  In  her  behalf,  and  by  whose 
acts  she  is  boand.  •  • 

Beaet  &  C&aon,  (or  appellant.  Graydoa 
A  OraydoB,  for  reapondents. 

McIter,  J.  On  the  1st  dayot  February, 
1884,  one  F.M.Pope,  being  Indebted  at  the 
time  to  plaintiffs  and  others  to  a  large 
amount,  executed  a  mortgage  on  a  house 
and  Iqt  in  the  town  of  Mlnety-Slz  to  one 
O.  W.  Connor,  to  secure  the  sum  of  flO,' 
600,  which  Connor  In  his  testimony  says 
was  Intended  to  secorefnture  advances  as 
well  as  the  amount  then  realty  due.  The 
amount  really  due  on  this  mortgage, 
196,045,)  Connor  says,  was  paid  to  Mm 
some  time  In  the  winter  of  1884,  though  the 
mortgage  waH  not  canceled,  and  still  re- 
mains of  reconi,  open  and  apparently  un- 
satisfied. This  payment  was  inade  by  the 
sale  to  Connor  of  property  other  than 
that  embraced  In  the  mortgage.  On  the 
7th  of  December,  1886,  the  house  and  lot 
above  mentioned,  which  Is  the  subject  of 
this  controversy,  WBSconveyed  by  Pope  to 
Connor  by  a  dMd.  In  which  the  considera- 
tion recited  was  the  sum  of  f5,0iK),  which 
deed  seems  to  have  been  duly  recorded, 
though  the  date  of  such  record  Isnot  given. 
Home  time  In  1887,  probably  towards  the 
latter  part  of  that  }-ear,  L.  M.  Moore,  the 
brother-in-law  of  W.  B.  Utsey,  who  then 
resided  in  Ninety-Six,  learning  that  Mrs. 
Utsey,  the  defendant  herein,  who  then 
lived  in  Colleton  county,  desired  to  buy 
the  house  and  lot  in  question,  wftb  a  view 
to  a  return  to  Minety-Slx.  where  abe  had 


formerly  resided,  and  being  reqaested  to 
see  Pope,  who  was  then  supposed  to  be 
the  owner  of  the  property,  and  ascertain 
at  what  price  the  property  cunld  be 
bought,  undertook  the  negotiation  for 
the  purchase.  Accordingly  Moore  wrote 
to  Pope,  who  had  then  recently  removed  to 
tireenvDle,  asking  the  price  of  the  proper- 
ty. Pope  repllRd  by  the  next  mall,  Haylnx 
that  the  property  belonged  to  Connor, 
and  referring  Moore  to  him.  Thereupon 
Moore  opened  negotiations  with  Connor, 
which  resulted  In  an  agreement  to  aell  for 
the  sum  of  «3,2&0.  W.  B.  Utsey.  tbe  hus- 
band of  the  defendant,  tielng  Informed  of 
this  result,  and  being  advised  to  go  op 
on  the  following  Thursday,  which  seems 
to  have  been  the  26th  of  October,  1887.  did 
so,  and  tbere  met  Pope  instead  of  Connor, 
who  produced  the  papers  showing  tbe 
chain  of  title,  among  which  were  tbe 
deed  from  Pope  to  (Connor,  above  men- 
tioned, and  a  deed  without  warranty 
from  Connor  to  the  wife  of  Pope,  bearing 
date  that  day.  In  which  the  consideration 
recited  was  tbe  sum  of  96,000,  together 
with  a  deed  bearing  the  same  date,  signed 
by  Mrs.  Pope,  to  the  defendant,  In  which 
the  consideration  recited  was  tbe  price 
agreed  upon,  (93i260;)  and,  upon  the  de- 
livery of  these  deeds  to  W.  B.  Utsey,  he, 
acUng  as  the  agent  of  his  wife,  settled 
with  Pope  by  paying  In  cash  92,000  of  the 
price,  and  the  balance  In  an  accepted  draft 
at  60  days.  After  the  trade  was  thos  con- 
summated, Utsey  delivered  the  papers  to 
bis  attorney  for  an  examination  of  tbe 
title,  who  pronounced  It  good.  In  the 
mean  time,  however,  tu-wlt,  on  the  2Sth 
of  February,  1887,  the  plaintiffs  had  recov- 
ered a  Judgment  on  their  claim  against 
said  Pope:  and,  under  the  execution  Is- 
sued tu  enforce  that  Judgment,  the  said 
bouse  and  lot  was  levied  on  by  the  sheriff, 
and  on  tbe  2d  of  September,  1S89,  tbe  same 
were  sold  and  bid  off  by  the  plaintiffs, 
who,  having  compiled  with  the  terms  of 
the  sale,  received  titles  from  the  sheriff. 
Very  soon  thereafter  this  action  was  com- 
menced, in  which  plaiutlffs,  under  the  al- 
legaldons  that  the  deed  from  Pope  to  Con- 
nor was  without  consideration,  and 
made  with  intent  to  binder,  delay,  and  de- 
fraud the  creditors  of  Pope,  and  that  the 
mortgage,  if  anything  was  ever  due  there- 
on, hud  been  paid  and  satisfied,  and  that 
the  deed  from  Connor  to  Mrs.  Pope  was  also 
without  consideration  and  made  with 
like  intent,  demand  Judgment  that  the 
said  deeds  be  declared  fraudulent  and 
void,  and  that  the  same,  together  with 
the  mortgage,  be  canceled,  and  also  for 
tbe  possession  of  the  premises.  The  de- 
fendant, in  her  answer,  denies  nl)  the  ma- 
terial allegations  In  the  complaint,  and 
sets  np,  in  an  informal  manner,  tbe  de- 
fense toat  she  Is  a  parebaaer  for  valuable 
consideration  without  notice.  The  caae 
was  heard  by  his  honor.  Judge  Izlab. 
upon  the  pleadings,  the  testimony  taken 
by  the  master,  and  tbe  argument  of  coun- 
sel; who  having  found,  as  matter  of  fact, 
that  the  deeds  from  Pope  to  Connor  and 
from  Connor  to  Mrs.  Pope  were  not  only 
without  consideration,  but  made  with  in- 
tent to  binder,  delay,  and  ddraad  the 
creditors  of  Pope,  adjudged  them  traadn- 
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lent  and  rold;  and.baTing  foaod  that  the 
mortgacce  had  in  (act  been  satlsQed,  di- 
rected that  the  same  be  so  deelni-ed  on  the 
record  by  the  clerk.  He  held  that  the 
only  real  qoestlon  In  the  case  w&b  whether 
the  defendant  had  snch  notice  as  would 
defeat  her  plea  ae  parcbaaer  for  valuable 
eonsideratlon  wlttaoat  notice,  and  npon 
that  be  foond  that,  while  she  did  not  per- 
sonally have  BQCh  notice,  yet  Hhe  did  hare 
eonstmctlTe  notice,  throngh  her  agente, 
BQfflclent  to  put  tbem  opon  the  Inqalry, 
wblch,  U  followed  up  properly,  wooid 
hare  led  to  the  discovery  of  the  defert  In 
the  title  which  she  parchasad;  and  be 
therefore  overruled  that  plea,  and  ren- 
dered Judgment  that  thedeeds  bedellvered 
np, canceled,  and  the  mortgage  be  marked 
satisfied,  and  directed  that  the  Issue  of 
title  and  right  of  posiession  bo  lelerred  to 
a  lory  (or  trial. 

From  this  Judgment  defendant  appeals 
upon  the  several  grounds  set  out  in  the 
record,  wbich  raise,  subMtantially,  the  sin- 
gle question  whether  there  was  error  In 
holding  that  defendant  bad  such  notice  as 
would  defeat  berplea  of  purchaser  (or  val- 
uable cnnBlderation  without  notice.  The 
plaintiffs  also,  in  accordance  with  the 
proper  practice,  give  notice  that  they  pro- 
poee  to  sustain  the  Judgment  beluw  upon 
ottaer  grounds  than  those  stated  iu  the 
decree,  which  are  likewise  set  out  in  the 
record.  But,  as  we  are  satisfied  that  the 
Judgment  must  be  sustained  upon  the 
grounds  upon  which  It  is  based  by  the  cir- 
coit  Judge,  It  wUl  not  be  necessary  for  us 
to  consider  any  ol  those  additional 
grounds, some  of  whtebpresmt  important 
and  very  interesting  questions,  upon  which 
we  would  prefer  to  have  the  aid  of  the  clr^ 
colt  Judge's  views,  as  well  as  furtberai^a- 
ment  of  counsel,  before  undertaking  to  de- 
cide them,  especially  as  It  Is  not  necessary 
to  the  decision  of  this  case  to  do  so  now. 
We  will,  therefore,  confine  our  attention 
to  the  qoeation  raised  by  conosel  (or  the 
appellant,  which  is  really  more  a  question 
o(  fact  than  of  law;  and  there(ore,  under 
the  well-settled  rule,  the  conclusion  reached 
by  the  conrt  below  should  not  hedlsturbed 
here,  unless  it  is  either  without  any  evi- 
dence to  sustain  It,  or  In  manifestly  against 
the  weight  of  tbeevidenee.  Bat  It  is  urged 
by  appellant  that,  Inasmncfa  as  the  appeal 
here  does  not  impute  error  in  the  finding 
of  any  particalar  tact»  bnt  that  such  error 
lies  in  drawing  an  unwarranted  Inference 
from  undisputed  facts,  a  question  of  law, 
rather  than  of  fact,  is  presented.  If  it 
conld  be  shown  that  the  law  lays  down 
any  particular  rale  or  rules  by  which  to 
determine  what  facts  are  or  are  not  suffi- 
cient to  put  a  person  npon  inquiry,  then 
there  would  be  much  force  In  the  position. 
Bat.  so  far  as  we  are  Informed,  no  specific 
rules  have  been  laid  down  by  which  to  de- 
termine whether  the  facts  in  a  given  case 
are  or  are  not  sufficient  to  put  a  party  up- 
on inquiry.  Indeed,  we  do  not  see  how  it 
wonld  be  possible  to  formulate  any  spe- 
dflc  rale  of  general  applicability*  as  It  Is 
manifest  that  each  case  must  depend  large- 
ly npon  its  particular  circumstances.  The 
most  that  can  be  dune  is  to  lay  down 
some  general  rales  opon  the  subject;  and 
that  has  been  done  by  Mr.  Justice  Uo- 


GoWAN  In  Black  v.  Childs,  14  S.  C.  812,  prob- 
ably as  well  as  the  nature  of  the  subject 
permits,  in  the  quotation  from  that  case 
made  by  tlie  circuit  Judge  in  his  decree; 
tor  while  it  is  undoubtedly  true  tbafthere 
must  appear  to  he.  in  the  nature  of  the 
case,  such  a  connection  between  the  facts 
disclosed  and  the  further  facts  to  be  die- 
covered  that  the  former  could  Justly  be 
viewed  as  (amishlng  a  clue  to  the  latter," 
yet  tn  every  Instance  it  will  always  bo  a 
question  what  is  the  nature  of  tbe  case, 
and  whether  the  (acts  disclosed  can  he  re 
garded  as  famishing  a  doe  to  the  fact  In 
question.  This  view  may  be  Illustrated 
by  a  case  depending  npon  circumstantial 
evidence.  While  it  Is  true  that  there  are 
certain  well-eetahllshed  genera)  rales  In 
regard  to  the  consideration  of  that  kind 
of  testimony,  yet,  a(ter  nil,  it  remains  a 
question  of  tact  whether,  in  a  given  case, 
the  particular  facts  proved  warrant  the 
one  or  the  other  conclusion.  For  exam- 
pie,  In  the  trial  o(  a  criminal  case,  where 
circumstantial  evidence  is  relied  upon  to 
show  the  guilt  n(  the  accused,  and  where 
no  error  is  Imputed  to  the  Judge  In  laying 
down  the  general  rules  to  be  observed  in 
considering  that  kind  of  testimony,  It  Is 
always  a  question  of  fact,  ezcloslvely  (or 
tbe  Jury,  whether  the  drcomstances  relied 
upon  and  established  are  suQlcient  to  pro- 
duce in  the  minds  of  the  Jury  a  conviL'tloa 
of  the  guilt  of  the  accused.  Ho  In  this 
case,  where  It  does  not  appear  that  the 
circuit  Judge  had  violated  or  disregarded 
any  of  the  general  rules  In  respect  to  the 
Bub|ect  under  consideration,  bat,  on  the 
contrary,  has  expressly  recc^nlsed  and 
(olio  wed  them,  and  the  only  error  assigned 
Is  in  applying  tbem  to  the  (acts  of  the  case, 
U  seems  to  us  that  a  question  of  (act  only 
Is  presented.  This  view  seems  to  have 
been  adopted  in  Richardson  v.  Chappell,  6 
S.  C,  at  paiie  157,  where  it  Is  said:  **0n 
tbe  question  o(  notice,  the  conclasions  o( 
tbe  ureult  Judge  appear  to  conlonn  to  the 
evidence.  There  was  certainly  evidence  In 
the  case  from  which  a  conclusion  o(  fact 
could  be  drawn  as  to  whether  Slmklns 
had,  at  the  time  of  purchasing,  knowledge 
o(  the  Azlstenceol  plalnt1(('e  claim.  *  •  • 
The  question  o(  notice  was  properly  be(ore 
the  circuit  Judge  as  a  question  o(  (act  to 
be  determined  from  the  testimony  before 
him.  There  Is  no  overbearing  weight  o( 
evidence  agaioBt  his  conclusions,  such  as 
would  Justify  this  court  In  setting  them 
aside."  And  again:  "Weare  not  required 
to  say  what  force  these  circumstances 
should  have  In  the  mind  ol  the  circuit 
Judge,  for  the  duty  of  drawing  such  Infer- 
ences rsdted  primarily  on  him,  and  It  Is 
only  where  he  acts  in  tbe  face  of  and 
against  the  forceof  overbearing  testimony 
that  this  court  can  properly  disturb  his 
conclusions.  **  It  seems  to  us,  therefore, 
that  the  question  of  whether  defendant 
had  such  notice  as  would  defeat  her  plea 
of  purchase  for  valuable  consideration, 
without  notice,  was  a  question  of  fact, 
and  that  theconvlnslon  reached  by  the  clr- 
cnlt  Judge  must,  under  tbe  rule,  be  ans- 
tatned,  unless  It  Is  either  without  any  evi- 
dence to  sustain  It,  or  Is  manifestly  against 
the  weigh  tot  theevldence,  neither  of  which 
can  be  said  In  this  case. 
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Bat  In  deference  to  tbe  earneBt  and  able 
elfortB  of  eoDOMl  to  ndieve  tblB  DDfortn- 
nate  lady  from  a  misfortune  whicb  baa  be- 
lallen  herthroagb  no  faalt  on  bar  part.  a> 
It  Is  entirely  dear  that  there  la  not  a  sbad- 
ow  of  reason  fur  believing  that  she  was 
gnllty  of  any  fraud  hereelf,  or  connived  at 
the  fraud  of  otbers,  or  even  bad  any  per- 
sonal knowledge  tbut  there  had  been  any 
fraud  committed,  we  are  disposed  to  con- 
alder  more  tnlly  tbe  oaestlon  than  nsn- 
ally  done  In  cases  where  an  appeal  tarns 
apon  a  qaestioo  of  fact,  although  It  seems 
to  as  that  tbe  reasonlog  of  the  circuit 
Judge  in  bis  decree,  which  we  trust  will  be 
incorporated  In  tbe  report  of  tbe  case,  la 
quite  suOlctent  to  vindicate  the  correct* 
ness  of  his  concloslons.  While,  as  we 
have  said,  It  is  clear  that  tbe  defendant 
bad  no  personal  lEnowIedge  of  any  fraud, 
or  of  any  circumstances  calculated  to  ex- 
cite Inquiry,  yet,  under  the  well-eettled 
doctrine  that  notice  to  the  agent  Is  notice 
to  tbe  principal,  if  her  agents  had  notice 
she  must  be  affected  thereby  Therealques- 
tlon,  therefore,  Is  whether  tbe  agents  of 
the  defendant,  one  or  both  of  them,  bad 
notice  of  such  facts  and  drcomstances  as 
were  calculated  to  excite  tnqniry,  which, 
if  followed  up  with  due  diligence,  would 
have  led  to  the  discovery  of  tbe  fraud ;  or. 
In  other  words,  were  tbe  facts  and  clrcum- 
atances,  o1  which  they  unquestionably  had 
notice,  of  such  a  character  as  would  fur- 
nish a  clue,  which,  II  followed  up  with  due 
diligence,  would  have  led  to  the  discovery 
of  tbe  fraud?  In  tbe  flrat  place,  both  of 
these  BgentB  certainly  had  constructive 
notice  ot  tbe  mortgage,  which  waa  spread 
upon  the  record,  apparently  unsatisfied, 
aud  one  of  tbem,  (Moore,)  who  had  con- 
ducted the  negotiations  up  to  tbeday  when 
Utsey  appeared  for  the  purpose  of  con- 
summating tbe  trade,  says  he  bad  aetnal 
knowledge  of  tbe  mortgage;  and  when 
he  learned  that  Pope  had  conveyed  tbe 
property  in  question  to  Connor  he  as- 
sumed, without  any  inquiry  whatever, 
that  such  conveyance  bad  been  made  in 
satisfaction  of  the  mortgage,  which  turns 
out  not  to  have  been  the  fact.  Again, 
wbttn  Moore  learned  that  the  property 
had  been  conveyed  to  Connor  some  time 
before,  he,  at  the  same  time,  knew  that 
Pope  had  retained  possession,  ae  long  as 
he  remained  In  Nlnety-8ix,  up  to  a  very 
short  time  before  tbe  sale  tu  defendant, 
and  this,  of  Itself,  was  a  circumstance 
well  calculated  to  excite  inquiry,  especial- 
ly in  view  of  tbe  fact  that  Moore  still  re- 
garded Pope  as  the  owner,  aa  shown  by 
his  attempt  to  buy  from  him,  aa  well  aa 
by  his  own  direct  teatlmony  to  that  effect. 
Indeed,  tbe  remark  made  by  Moore  to 
Pope,  after  the  sale  had  been  consum- 
mated,—that  be  ought  to  pay  him  9100 
for  making  tbe  sale, — would  seem  to  Indi- 
cate that  Moore  still  regarded  Pope  as  the 
real  owner,  eveu  after  be  bad  learned  of 
the  conveyance  to  Connor,  and  Pope's  re- 
ply to  that  remark  was  not  calculated  to 
remove  that  Impression, for  he  did  ootsay 
that  the  property  was  not  bin,  but  said 
"tbe  trouble  of  it  was  hedldoot  Ket  tbe 
money,"  but  did  not  say  who  got  It. 
Moore  also  knew  that  Pope  was  em- 
barrassed at  the  time,  to  aome  extent 


«t  least,  and  knew  <rf  tbe  pendency  of  tbe 
acUon  by  plaintiffs  a^rataiBt  Pope,  In 
which  the  Jndgment  waa  recovered,  aader 
which  the  property  waa  aubseqaently 
aold.  Then,  when  Utsey  appeared,  as  tbe 
agent  of  defendant,  to  consummate  tbe 
trade  which  Moore  had  negotiated  with 
Connor,  he  certainly  bad  constructive 
notice  of  tbe  mortgage.  Common  pru- 
dence required  that  be  should  examine  the 
records  ot  the  coanty  where  the  property 
which  he  proposed  to  purcbaae  waa  lo- 
cated, and  if  be  bad  done  so  be  would 
have  discovered,  not  only  that  there  waa 
a  mortgage  upon  it,  to  secure  tbe  pay- 
ment ot  a  large  sum  of  money,  which  was 
apparently  open  and  unsatisfied,  but  that 
Jadgments  to  a  large  amount  against  the 
former  owner  (Pope)  bad  t>een  entered 
very  soon  after,— K>ne  of  them  only  a  few 
days.  Pope  had  conveyed  the  property 
to  Connor;  yet  It  does  not  appear  that  he 
made  any  such  examination,  and  made  no 
Inquiry,  eltiier  as  to  the  mortgage  or  any- 
thing else.  Add  to  this  the  fact  that, 
though  Dtsey  had  been  Informed  only  a 
day  or  two  before  that  the  agreement  for 
the  sale  had  been  made  with  one  pemon, 
(Connor,)  be  is  met  by  another,  (Pope.) 
and  proceed!  to  consummate  the  trade 
with  him.  without  any  explanation  what- 
ever being  given  or  asked  for,  aa  to  why 
this  sudden  change  In  the  vendor  waa 
made.  But,  more  than  this,  when  Pope 
presents  the  papers  showing  the  cbnio  of 
title,  Dtsey  sees  the  t  one  of  tbem  la  a  deed, 
dated  that  very  day,  from  Connor  to  Mra. 
Pope,  the  wife  of  F.  M.  Pope,  a  person 
whom  he  knew,  or  ought  to  have  known, 
from  the  records,  was  heavily  embar- 
rassed, in  which  the  consideration  recited 
was  95.000,  which  deed  contained  no  war- 
ranty whatever:  and  yet  be  takes  a  deed 
from  Mrs.  Pope,  In  which  tbe  consldem- 
tlon  atated,  and  actually  paid,  waa  Vl.TGO 
leaa  than  the  amount  which  bar  deed  from 
Connor  showed  that  she  had,  on  the  same 
day,  paid  for  the  very  same  property, 
without  making  any  Inquiry  whatever, 
or  receiving  any  explanation  of  these  very 
singular  clrenmatancea.  Here  was  not 
only  a  very  andden  change  In  the  vendor, 
bat  here  waa  a  married  woman,  wbone 
haaband  had  been  tbe  owner  of  tbe  prop- 
erty within  lees  than  a  year  before,  and 
who  was  then  very  much  embarrassed, 
selling  that  property,  which  she  held  an- 
der  a  quitclaim  deed,  from  a  pcraou  who 
then  held  a  mortgage,  apparmtly  nn- 
aatlsfied,  tor  a  sum  very  much  less  than 
whatthe  papersshowed  she  bad  thatverr 
day  given  tor  It.  Surely,  theae  dream- 
stances  were  well  calculated  to  excite  In- 
quiry, and  yet  none  waa  made.  Indeed, 
some  of  the  casea  go  so  far  as  to  bold 
that  one  who  partihasea  from  anotbo- 
holding  under  a  quitclaim  deed  cannot,  by 
reason  ot  that  fact,  claim  to  be  a  purchas- 
er without  notice.  See  2  Pom.  Sq.  Jnr.  S 
758,  where  the  casea,  both  pro  and  con., 
are  dted  In  a  note.  Among  the  casea 
dted  In  support  of  the  proposition  are  two 
from  tbe  supreme  court  of  tbe  United 
States,  (Oliver  v.  Piatt,  3  How.  338.  and 
May  V.  Le  Claire,  11  Wall.  S17.)  The  rea- 
son given  Is  that  sncb  a  pnrchasn  bays 
no  mora  than  what  his  grantor  ean  law- 


Digitized  by 


Google 


8.0.) 


OOOLET  t?.  PEBRT. 


853 


faUy  eonvey;  to  which  we  think  mtffhtbe 
added  that  the  fact  that  the  grantor  Is 
UDwllling  to  warrant  the  title  teoda.  at 
least,  to  show  that  there  is  snioe  defect  In 
the  title,  known  to  or  apprehended  by 
taim,  and  therefore  the  purchaser  !•  pat 
□pon  Inqalry.  While  we  are  not  prepared, 
at  present,  to  eo  to  the  Inll  extent  to 
which  the  doctrine  has  been  carried  by 
some  of  the  caaea,  yet  we  are  aatlafled  that 
the  fact  that  the  immediate  grantor  of 
the  purchaser  holds  nnder  a  qaitclalm 
deed  is  a  circnmatance  well  calculated  to 
excite  inquiry,  which,  if  not  pursued  prop- 
erly, will  affect  the  purchaser  with  notice 
of  every  fact  which  such  Inquiry,  parwued 
with  dne  diligence,  would  disclose;  and 
certainly  when,  as  in  this  case,  there  are 
other  clrcumBtaDcea  ot  a  very  snsplclous 
nature,  connected  with  the  fact  that  the 
Immediate  grantor  of  the  purchaser  fadd 
under  a  qnitdalm  deed,  the  conclusion 
reaebed  by  the  circuit  Judge  may  well  be 
sustained.  It  Is  urged,  however,  that  if 
Inquiry  bad  been  made,  the  defect  in  the 
title  would  not  have  been  disclosed,  as 
Connor  woold  not  have  been  likely  to  con- 
fess the  fraud  In  which  he  had  partlci- 

{>atefl ;  for.  to  use  tho  language  of  appel- 
ant'a  counsel:  "Connor  was  anxious  at 
tbat  time  to  get  nut  of  the  matter,  as  he 
bad  been  a  party  In  the  fraud  a  good 
while  before  that  time.  We  tblnk  It  would 
be  too  much  tu  ask  any  one  to  belteve  that 
he  would  have  revealed  the  whole  matter 
Just  at  a  lAme  when  he  was  about  to  get 
out  of  the  difflculty. "  To  say  nothing  ot 
tbe  fact  that  this  would  apply  in  every 
case  of  frand.  It  la  impossible  fur  any  one 
to  say  what  Connor  would  have  done  If  In- 
quiry had  been  madeot  him  before  tbe  sal^ 
and  the  court  Is  not  at  liberty  to  specu- 
late about  it.  We  do  see.  however,  tbat 
the  purchaser  had  notice,  through  her 
agents,  of  quch  tacts  and  circumstances  as 
demanded  further  inquiry,  and  that  none 
waa  made.  If  Inquiry  had  been  made, 
and  no  information  tmpagning  the  title 
had  been  obtained,  tbat  would  have  re- 
lieved the  purchaser,  bat  having  failed  to 
make  inquiry,  as  the  circamBtuncea  de- 
manded, she  cannot  claim  relief  upon  the 
ground  of  a  mereapecnlatlon  that  tbe  per- 
sons who  could  have  furnished  the  desired 
information  would  have  been  unwilling  to 
do  so.  That  eonid  only  be  tested  by  a 
trial,  and  none  was  made.  But  we  are 
nnable  to  see  what  difficulty,  legally 
speaking.  Connor  was  in,  and  wanted  to 
get  out  of,  though,  morally  considered, 
his  conduct  may  well  be  viewed  as  repr^ 
henslble;  and  we  do  not  see  how  his  quit- 
claim deed  to  Mrs.  Pope,  for  the  porpnee 
of  enablng  her  to  sell  the  property  as  her 
own.  could  relieve  him  from  his  moral  de- 
linquency. His  debt  secured  by  the  mort- 
gage had  been  extinguished  bythe  convey- 
ance of  other  property,  and  the  fact  tbat 
he  held  the  property  in  question  nnder  a 
fraudulent  deed,  for  which  he  had  paid 
nothing  could  not  Involve  him  In  any 
legal  difflculty,  as  all  he  would  have  to 
do  would  be  to  surrender  property,  which 
had  cost  him  nothing,  to  its  rightful 
owner.  But.  more  than  this,  tbe  testi- 
mony shows  that  the  first  time  Connor 
was  called  upon  be  stated  fully,  and  no 


donbt  truthfully,  all  the  circumstances. 
It  seema  to  ns  tbat  the  fact  that  TTtsey 
submitted  the  papers  to  an  attorney  for 
an  examination  ot  tbe  title,  who  pro- 
nonuced  it  good,  after  the  sale  bad  been 
made,  titles  executed,  and  the  money  paid, 
cannot  affect  this  question.  It  was  too 
late  then  tu  make  tbe  Inquiry,  which 
should  bare  been  made  before.  It  seems 
to  us,  therefore,  that  there  Is  much  in  the 
testimony  to  sustain  the  conclusion 
reached  by  the  circuit  Judge;  and  certain- 
ly it  cannot  be  said  that  it  Is  either  with- 
out any  evidence  to  sustain  It,  or  hi 
agninat  tbe  manifest  weight  of  tbe  evl* 
dence.  Tbe  Judgment  of  this  court  is  that 
tbe  Judgment  nt  the  circuit  court  be 
affirmed. 

McGowAH.  J.  I  concur  in  the  result. 
There  was  a  complete  chain  of  paper  title, 
—deeds,  purporting  to  be  tor  valuable  con- 
sideration, from  Pope  to  Conuor.and  back 
again  from  Connor  to  Mrs.  Pope.  It  Is, 
however,  perfectly  clear -that  they  were 
without  consideration,  fraudulent,  and 
void.  It  is  true  that  ot  this  frand  Mrs. 
Dtaey  was  entlrdy  Innocent.  She  had  no 
connection  whatever  wltb  it,  or  Indeed 
knowledge  ot  It.  But,  attn some  hesita- 
tion, I  cannot  rrslst  tbe  eonelnalon  tbak 
there  was,  on  tbe  part  of  those  who  n^o- 
Uated  the  purchase  for  Mrs.  utsey  and 
paid  her  money,  aucfa  a  want  ot  ordinary 
and  proper  care  and  inquiry  as  to  prevent 
her  from  having  tbe  benefit  of  the  plea  ot 
purchaser  lor  valuable  consideration  with- 
oot  noUce. 


Fisher  v.  Fair  et  al. 

iSuprema  Court  of  SouiA  CoroUf  lo.  Hov.  ST. 

1891.) 

BamuKnro— WasiT  OauiTaD. 
A  motion  for  a  rehearing  will  be  denied 
where  it  appears  that  no  material  fact  or  prinoi- 
plo  of  law  was  overlooked  or  mlsanderstood. 

On  rehearing.  For  former  opinion,  see 
IS  S.  E.  Bep.  470. 

Pkr  GuBiAM.  We  hare  carefully  exam- 
ined this  petition,  and,  finding  that  no 
material  fact  ur  important  principle  of 
law  has  been  either  overlooked  or  misun- 
derstood, there  Is  no  ground  for  a  rehear- 
ing. It  la  therefore  ordered  that  tbe  peti- 
tion be  dlamlBBed. 


CooLBT  et  al.  (Piedmont  Maiiup'o  Co., 
Interveners)  v.  Pebrt  et  td. 

(Supreme  Court     South  CaroUna.  ITov.  12, 
ISW.) 

Laitdlobd  axd  Tsitakt  —  DisTxau  —  Pbiobitt— 
RtOHTB  or  Othbk  Cbiditorb— AflSieNVEirr. 
1.  Bult  was  oommenced  by  the  creditors  of  a 
firm  to  set  aside  an  assienaient,  and  subjecting 
the  firm  assets  to  ita  deSts.  A  temporary  order 
was  granted  restraining  any  one  from  Interfer- 
ing with  the  goods,  and  requiring  defendants  to 
show  oause  why  the  injonotlon  should  not  be 
continued  antU  the  determinatloD  of  the  suit 
Afterwards  tbe  landlord  levied  a  distress  npoa 
the  goods.  An  order  was  made  setting  aside  the 
assignment,  sppolnUng  a  reoelver,  and  reauiriog 
all  oredltois  to  prove  thefr  claims  or  be  oarrea 
fmn  parUcipsuoti  In  the  toad.  Held  that,  as 
thelsndkedwasBOtaparlyuatU  after  the  kvy 
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of  the  diBtress,  he  was  not  botmd  bv  any  order 
In  the  suit  but  was  entitled  to  priority  over  the 
other  creditom,  notwithstaadlng  tbat  the  rent 
was  not  due  when  the  assignment  was  made  or 
when  the  suit  was  commenced. 

3.  As  no  order  bad  beeo  made  aathorizins 
any  one  to  take  possession  of  the  goods,  and  hold 
ttie  same  sabjeot  to  the  direction  of  the  court, 
they  were  not  in  custodia  legto.  and  were  there- 
fore sut^ect  to  lery  under  the  distress. 

Appeal  from  common  pleaa  circuit  court 
of  Greenrllle  coaaty;  Jahbb  F.  Ielab, 

Jurlge. 

TbiB  was  a  suit  by  A.  Oooloy  &  Co.  and 
others  asalDst  Pen?  Bros,  and  others  to 
set  aside  a  deed  of  assignment,  and  to 
subject  the  assets  uf  the  defendants  to  the 
payment  ut  the  plaintiffs'  debts.  After 
commencement  of  suit,  the  PledmontMan- 
utaccurlnK  Company  levied  a  distress  for 
rent  upon  the  stuck  otgoods  of  the  defend- 
ants, and  applied  fur  an  order  requiring 
tbe  payment  of  the  said  rent.  The  order 
was  granted,  and  plaintiffs  appeal.  Af- 
firmed. 

Perrs  A  Beyward,  for  appellants.  T. 
Q,  A  A.  H.  JJonaldaoBt  for  respondents. 
8.  P.  Bendy  and  M.  F.  Aaael,  for  receiver. 

McIteb,  J.  Tbe  defendants  Perry  Bros, 
occapled  a  store-bouse  belonging  to  tbe 
petitioner,  the  Piedmont  SdanutactorlDg 
Company^  under  a  contract  for  a  lease 
thereof  fur  the  year  1883,  at  an  anoaal 
rental  uf  9>500,  payable  In  quarterly  Install- 
ments of  each,  the  last  of  which  was 
due  on  the  let  of  January.  1890.  During 
the  term  the  said  Perry  Bros,  on  the  18th 
of  December,  1889,  undertook  to  make  an 
asblgnment  to  one  .1.  Harper  Donuald  for 
the  beneUt  of  their  creditors,  and  said  as- 
signee entered  upon  and  used  the  said 
store-house  until  the  end  of  the  last  quar- 
ter, and  until  the  8th  of  February,  1890, 
when  the  stock  of  goods  In  tbe  store  was 
sold  under  an  order  of  tbe  court,  as  will 
be  hereinafter  stated.  On  tbe  24tb  of  De- 
cember, 1889,  this  action  was  commenced 
for  the  benefit  of  all  the  creditors  of  Ferry 
Bros.,  for  the  purpose,  aa  we  Inter,  uf  set- 
ting aside  the  deed  of  assignment  above 
referred  to,  and  subjecting  the  assets  of 
the  said  Perry  Bros,  to  the  payment  of 
tbelr  debts;  and  on  that  day  an  order  was 
granted  by  his  honor.  Judge  Nohton.  at 
chambers,  "enjoining  and  restraining  the 
defendants  and  all  other  persons  from  In- 
terfering with  or  removing  said  goods,  or 
seeking  to  carry  out  the  terms  of  the  as- 
signment, and  requiring  the  defendants 
to  show  cause  before  him,  at  Wallialla, 
on  tbe  2d  day  of  January,  1890,  wby  said 
Injnnctiun  should  not  he  continued  In  force 
QutU  the  final  determination  of  the  ac- 
tion." Inconsequence  of  a  failure  to  ob- 
serve the  provisions  of  subdivision  3  of 
rule  5  of  the  Rupreme  court,  requiring  that 
the  case  aball  set  furth  **  the  names  of  all 
the  parties  to  the  sction,"  we  are  not  in- 
formed as  to  who  were  made  parties  to 
the  action ;  but  we  Infer,  from  tbe  manner 
In  which  the  question  which  we  are  called 
upon  to  determine  has  been  presented, 
that  the  Piedmont  Manufacturing  Com- 
pany was  not  a  party.  On  the  10th  of  Jan- 
uary, 1S90,  the  Piedmont  Manufacturing 
Company,  through  Its  agent,  **l«Tled  a  dis- 
tress warrant  on  the  stock  of  soods  In 


said  store-buDse,  In  tbe  hands  of  J.  H. 
Donuald,  assignee,'  fur  tbf  purpose  of  en- 
fon>lng  payment  of  tbe  last  quarter's  rent, 
which  fell  due  on  the  1st  of  January,  1S!K>. 
On  tbe  18th  of  January,  1890,  the  tempo- 
rary Injunction  previously  granted,  as 
above  stated,  wan  continued  until  the  far- 
ther order  of  tbe  court;  and  on  the  18th  of 
January,  1890,  It  was  agreed  in  writing 
"that  therlght  of  the  Piedmont  Manufact- 
uring Company  for  rent  be  reserred,  and 
transferred  to  the  proceeds  of  sale  of  said 
stock  of  goods,  tbe  goods  havlnff  been  or- 
dered to  be  sold  by  the  conrt;"  but  wbea 
such  order  was  granted  does  not  appear, 
though  the  sale,  as  we  have  said, seems  to 
have  been  made  on  the  8th  of  February, 
1890.  On  the  28tb  of  March,  1890,  Ids  hon- 
or. Judge  Aldri(«.  "  made  a  consent  or- 
der or  decree,  fay  which  he  set  aside  and 
declared  void  the  assignment  abore-men- 
tioned,  and  appointed  the  said  J.  Harper 
Donuald  receiver  of  all  and  singular  the 
property,  both  real  and  personal,  of  tbe 
said  Perry  Bros.,"  and  rRquIred''aH  crpdit- 
ors  to  prove  tlielr  claims  before  the  receiv- 
er, or  be  barred  from  participating  In  tbe 
fnnd.**  At  the  ensuing  term  of  the  conrt 
an  application  was  made  to  bis  lionor. 
Judge  IZLAR,  tor  an  order  reqnlrlnK  the 
receiver  . to  pay  to  the  Piedmont  Manafact- 
Qrlng  Company  the  full  amount  of  rent 
due  for  the  quarter  (>nding  1st  January, 
1890;  wblch  order,  after  hearing  tbe  facts 
as  above  stated,  together  with  the  argu- 
ment of  counsel,  was  granted.  From  this 
order  plaintiffs  appeal  upon  the  gronnds 
eet  out  In  the  record. 

Inasmoch  as  theso-called  deed  of  aaalffn- 
ment  has  been  "declared  void"  by  tbe 
Judgmentof  acompetent  tribunal, the  case 
must  be  considered  as  It  no  attempt  had 
ever  been  made  to  execute  an  assignment. 
So  considering  It,  there  can  be  no  doubt 
ttaat  the  landlord  bad  a  perfect  right  to 
levy  a  distress  wcurant  upon  tbe  jruods  of 
the  lessee  remaining  on  the  leased  prem- 
ises, upon  default  In  payment  of  the  last 
quarter's  rent,  and  this  would  give  tbe 
landlord  the  first  Hen  on  such  goods, 
wblch,  by  the  agreement  of  the  parties 
abuve  stated,  was  trannferred  tu  Che  pro* 
cneds  of  the  sale.  Indeed,  It  would  aeem 
that,  even  If  the  deed  of  assignment  bad 
stood  good,  tbe  landlord  would  still  have 
the  right  to  enforce  payment  of  the  rent 
due  out  of  the  goods  in  the  hands  of  the 
assignee.   Burrell,  Asslgnro.  S  374. 

It  Is  contended,  however,  that  tbe  ac- 
tion in  this  case,  being  in  the  nature  of  a 
creditors'  bill,  having  been  commenced  be- 
fore tbe  rent  fell  due,  tbe  distress  warrant 
could  not  be  legally  levied  on  tbe  goods, 
but  that  the  landlord  must  come  In  under 
this  action,  and  share  alike  with  all  the 
other  creditors  In  the  fund  derived  from 
the  sale  of  the  common  debtor's  goods. 
But  It  will  be  remembered  that,  so  far  as 
appears,  tbe  landlord  was  nut  a  p^rty  to 
this  action,  and  never  was  compelled  to 
become  so  until  tbe  order  calling  In  cred- 
itors was  granted, and  this  was  sometime 
after  tbe  levy  of  the  distress  warrant. 

Again,  It  Is  urged  that  tbe  restraining 
order  granted  on  tbe  day  of  thecnmmence- 
ment  of  tbe  action— 24th  of  December,  1889 
—was  sufficient  to  prevent  the  exeeatlon 
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or  the  distreBH  warrant;  but  It  will  be  ob- 
served that  the  landlord,  not  being  a 
party  to  the  action,  could  not  be  bound 
by  any  order  therein;  and,  in  addition  to 
tbiti.  it  would  seem  that  thn  temporary 
rpfltntlnlnflT  order  wan  only  operative  to  the 
2d  of  January,  1800,  and  was  not  contin- 
ued iQ  force  until  the  13th  of  January,  11190. 
and  that  In  the  moan  time,  to-wlt,  on  the 
10th  of  January,  1890,  the  dletreaa  warrant 
waH  levied. 

Finally,  it  is  urgt'd  that  the  ffoods  levied 
on  under  the  distress  warrant  were  to 
cuatodia  legia^  and  therefore  could  not  be 
the  subject  of  anch  levy.  While  It  la  quite 
true  that  goods  In  the  custody  of  the  law 
cannot  be  the  subject  of  levy,  yet  we  are 
not  prepared  to  admit  that  the  goods  In 
this  case  were  In  that  condition  when  the 
distress  narrant  was  levied.  In  Gllman 
V.  ^^Mlliams,  7  Wis.  329,  which  we  find  In  a 
note  to  4  Amer.  &  Knfi.  Enc.  Law.  969.  we 
see  it  was  held  that  "property  In  In  the 
custody  of  the  law  when  it  has  been  taken 
and  is  held  by  lethal  process  In  a  lawful 
manner  and  for  alawfal  purpose."*  Look- 
ing to  the  reason  of  the  rale,  we  think  It 
niHy  be  said  that  property  Is  in  the  custo- 
dy of  the  law  when  It  is  found  in  the  pos- 
BOHHion  of  some  officer  or  agent  of  a  court 
whose  duty  it  Is  to  hold  and  disposeol  the 
same  In  accordance  with  the  order  or  man- 
date ut  the  court.  Now,  can  this  be  said 
of  the  goods  In  this  case  when  the  dis- 
tress warrant  was  levied?  They  were  not 
In  the  possesaion  of  any  officer  or  agent  of 
any  court;  and, although  the  action  when 
It  wns  commenced  did  look  to  placing  the 
property  In  that  condition,  yet  it  had  not 
then  been  done,bQt  thejJCOodB  wertt  actual- 
ly In  the  possession  and  under  the  control 
of  the  debtor  or  his  assignee,  If  the  deed  of 
assignment  had  not  been  declaretl  void. 
No  order  had  been  passed  requiring  or  au- 
thorizing any  one  to  take  poHsession  and 
hold  the  same  subject  to  the  directions  of 
the  court,  and  we  do  not  see  how  It  can 
be  said  that  the  ghods  were  ia  cuatodia 
iexlB  at  the  ttnie  the  distress  warrant  was 
levied.  It  seems  to  as,  tbertfore,  that,  iu 
any  view  of  the  case,  the  order  appealed 
from  must  be  sustained.  The  Judgment 
of  this  court  Is  that  theorderot  the  clrcoit 
Ruurt  be  affirmed. 

MoQowAN,  J.   I  cuncur. 


Eiar  TEHNBsaRB,  V.  ft  O.  Rt.  Oo.  t. 
Markrnb. 

CSuprmw  Court     Qtorgta.  Vow.  10, 189L) 

Raiummd  CoMPAiriEg  —  Aocidsst  at  Csossnra— 
Cabribks— Imputablb  NseLIOSIIOB. 

1.  Where  there  !■  no  evidenoe  that  a  passen- 
ger Id  a  public  hack  knew  of  dangor  from  an  ap- 
prosohing  train  on  a  public  urosBlng,  the  Judge 
may  ao  state  to  the  Jury,  and  may  say  Uiat  there 
is  DO  evidenoe  of  any  failure  in  duty  on  the  pert 
of  such  passenger  to  avoid  the  injury. 

2.  In  the  case  of  a  female  passenger  lea  pub- 
lic hack,  a  charge  to  the  Jury  as  tollowswss  cor- 
rect: "I  do  charge  you  that  the  negligence  of  the 
driver,  if  he  was  negligent,  Is  not  imputable  in 
law  to  her.  A  person  who  hires  a  public  hack, 
aiul  gives  the  driver  directions  as  to  the  ^aoe 
where  he  wishea  to  be  oonveyed,  but  exeroiaes 
no  other  control  over  the  ooaduot  of  the  driver. 
Is  not  reapcBisible  tor  bli  acts  of  negllgenoe,  w 


prevented  from  recovering  against  the  railroad 
company  for  injuries  suJXered  from  a  collision  of 
its  train  with  the  hack.  If  the  same  was  causad 
by  the  concurring  negligence  of  both  the  man- 
ager of  the  train  and  the  driver  of  the  hack.  The 
only  negligence  on  the  part  of  the  driver  which 
will  defeat  or  otherwise  ^fect  ttie  right  of  Mm. 
Harkens  to  recover  la  embodied  In  the  following 
proposition:  If  the  negligence  of  the  driver  was 
the  sole  cause  and  the  real  cause  of  thecolliBion, 
she  cannot  reouver.  If  the  driver  and  the  man- 
ager of  the  train  were  gailty  of  negligence,  both 
concurring  to  bring  Ihe  collision  mooat,  such  neg- 
ligence on  the  part  of  the  driver  cannot  have  the 
effect  either  to  defeat  or  diinimsh  the  plaintifl'a 
right  to  recover. " 

3.  A  female  passenger  in  a  poblioback  Is  un- 
der no  duty  to  supervise  the  driver  at  a  publio 
eroasing,  nor  to  look  or  listen  for  approaching 
trains,  unless  she  has  some  poason  to  distrust  tbe 
diligence  of  thedriver  himself  inrespect  to  these 
matters. 

4.  The  statutorequiringthecbeckingof  trains 
and  ringing  of  bells  In  approaching  public  cross- 
ings is  applicable  to  this  oase,  without  referenoe 
to  ttie  dlstsQoe  from  tho  crossing  to  the  point  at 
which  the  train  started. 

G.  Though  the  court  committed  some  slight 
errors  in  ruling  upon  the  minor  points  of  thecuse 
aa  set  out  In  the  motion  for  a  now  trial,  there 
was  no  error  in  refusing  a  new  trial  upon  any  of 
the  grounds  stated  in  the  motion. 
(5vUahut  by  th4  Court.} 

Error  from  city  court  of  Atlanta ;. How- 
ard Van  ISpps.  J  udge. 

Action  by  one  \farkenB  against  the  East 
Tennessee,  Virginia  &  (Jeorgia  Railway 
Company  for  perM()nal  inJurleH.  Judgment 
forplalntiff.  Defenduntappeala.  AlHrnied 

Lone^,  Hrewster  A  Howell,  lor  plaintiff 
In  error.  Mr.  Hoke  aad  Burton  Smith,  fur 
defendant  in  error. 

Lumpkin,  J.  1.  Whlls  a  Jadge  Is  forbid- 
den to  express  or  Intimate  bis  ojiinlon 
concerning  a  question  ol  fact  about  which 
there  ia  any  doubt  whatever,  he  may  with 
propriety  say  to  the  Jnr.v  that  there  Is  no 
evidence  to  support  an  alleged  fact,  when 
snch  statement  is  unquestionably  true. 
The  object  of  section  8248  of  the  Code  Is 
to  prevent  Judges  from  interfering  with 
the  fnnctions  of  Juries  In  determining  con- 
tested iHKueaof  fact  when  there  is  proof  on 
both  sides:  hut  when  an  alleged  fact  Is 
entirely  unaupported  by  evidence  the 
Judge  may  aid  the  Jury  hy  ao  informing 
them,  thus  relieving  them  of  that  uiuvh 
difficulty  In  reaching  a  correct  conclusion 
iu  the  case. 

!i  and  S.  WhntHver  the  law  formerly 
may  have  been,  it  Is  now  well  settled  that 
the  propositions  contained  in  tho  charge 
of  the  court  below  quoted  In  the  second 
head-note  are  correct  and  sound.  So  well 
are  we  convinced  of  tbia,  we  deem  an 
elaborate  discussion  of  the  questions  In- 
volved unnecessary.  In  the  American  ft 
English  Enryclupedia  of  Law  (volume  4, 
p.  Kt)  we  find  the  following:  "It  Is  now 
the  rule  in  the  Unltod  States  courts,  in 
England,  and  In  most  of  the  stntes  of  the 
United  States,  that  the  contributory  neg- 
ligence of  a  carrier  Is  not  attributable  to 
a  passenger.**  In  volume  10,  p.  447.  of 
the  same  work.  It  Is  stated  that  "there 
can  be  no  such  thing  sa  Impotable  negli- 
gence, except  In  caaea  where  that  privity 
which  exists  In  law  between  master  and 
servant  and  principal  and  agent  is  lonnd. 
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In  order  for  the  negllgeDce  of  one  person 
to  be  properly  Impatable  to  auottier,  the 
one  to  whom  it  la  impated  mnat  stand  In 
■nch  a  relation  of  prlTlty  to  the  negligent 
person  that  tlie  maxim  qtit  ikelt  perAliom 
fkctt  per  ae  la  directly  applicable.  It  fol- 
lows that  all  tlie  coeea  in  which  the  necli- 
Kence  or  one  person  bas  iit^a  Imputed  to 
another  In  the  absence  of  Just  this  rela- 
tion of  pririty  are  wrongly  decided,  and 
sncta  is  the  effect  of  orerwhelmlngr  recent 
eases. "  See,  also,  Flaherty  r.  Railway  Oo., 
(Minn.)  40  N.  W.  Rep.  ISO;  Becke  t.  Rail- 
way Co.,  102  Mo.  544.  13  S.  W.  Rep.  1053; 
Little  V.  Hackett.  116  U.  S.  S66,  6  Sap.  Ct. 
Rep.  391,  and  authorities  cited  therein. 
.And  pnrtiealarly  see  note  by  reporter  (Ir- 
TlnK  Browne)  to  caeeof  Borongh  of  Carlisle 
V.  Brisbane,  67  Amer.  Rep.  488-511,  In- 
dnslve,  which  treats  of  the  Bubject  in  a 
most  comprehensive  manner.  Also  the 
following  text-books:  Deer.  Neg.  §27;1 
Hbear.  &  R.  Neg.  (4tfa  Ed.)  S  06;  Whit. 
Smith,  Neg.  405-407;  Beach,  Contrib.  Neg. 
SS  32-30;  1  Thomp.  Neg.  $  Thomp. 
Carr.  284  et  seq. ;  Cooley,  Torts,  684;  Add. 
Torts,  S  S8;  Whart.  Neg.  9  344a.  These 
citations  might  be  mnltlplled  lodeflnitely. 
but  even  a  casual  examination  of  those 
above  mentioned  will  snfRce  to  establish 
the  rule  laid  down  by  ttat*  court  below.  It 
will  also  appear  from  the  foregoing  au- 
thorities, and  is  entirely  consistent  with 
erery-day  experience,  that  a  female  pas- 
senger In  a  public  hack  may  trust  that  the 
driver  thereof  will  exercise  proper  caution 
and  diligence  In  avoiding  colllBlons  with 
railroad  trains  or  other  things  which 
would  naturally  result  in  iujary  to  the 
vehicle  or  Its  occupants.  If  such  driver 
were  drunk,  plainly  Incompetent  to  man- 
age his  team,  or  maniteHtly  reckless,  or  if 
for  any  other  reason  it  was  apparent  to 
the  passenger  that  she  could  not  safely  re- 
ly upon  blm»  probably  the  duty  wonid  be 
upon  her  to  snperviM  bin  eondact,  and 
compel  htm,  If  possible,  to  observe  the  re- 
quirements of  ordinary  care  and  prudence 
In  the  management  of  bin  vehicle,  or  else 
leave  the  same.  No  reason  why  the  plain- 
tiff should  do  either  appeared  In  this  case, 
and  we  therefore  think  she  was  under  no 
obligation  to  o  verlook  or  undertake  to  ctin- 
trol  the  driver's  movements,  or  get  oat  of 
the  hack. 

4.  Section  708  of  the  Code,  relating  to  the 
erection  of  blow-posts,  the  blowing  of 
whistles,  and  the  checking  or  trains  In 
approaching  public  crossings,  was  by  the 
act  of  1875  (incorporated  In  section  710  of 
the  Code)  modified,  so  far  as  cities,  towns, 
and  villages  are  concerned,  by  dlspt-nsing 
with  the  posts, by  substituting  the  tolling 
of  bells  tor  the  blowing  of  whistles,  and 
by  requiring  engineers  to  signal  the  ai>- 
proach  o(  tbeir  trains  to  poblic  crossings, 
no  matter  whether  such  trains  were  put 
in  motion  at  a  distance  of  400  yards  from 
such  croHsingsor  at  a  point  lew  than  that 
distance.  We  do  not  mean  to  say  the  act 
In  precise  terras  makes  these  changes,  but 
It  seems  unquestionable  that  they  were 
Intended  to  be  made  thereby.  In  the  very 
nature  of  things,  the  legislature  cuuld  not 
have  intended  that  the  approach  ol  trains 
to  public  crossiuKB  in  towns  and  cities 
^onld  beslffualed  only  when  the  train  be< 


gan  to  move  at  a  point  400  yards  or  more 
distant  therefrom.  The  absolute  absurdi- 
ty of  such  intention  In  the  legislative  mind 
shows  conclusively  that  It  did  not  exist. 
The  purpose  of  the  act  undoubtedly  was  to 
protect  persons  and  property  on  street 
crossings  in  towns  and  cities,  and  this 
could  not  possibly  t>u  accomplisbed  If 
warnings  of  the  approach  of  trains  and 
locomotives  need  be  given  only  when 
they  were  set  in  motion  nearly  a  quarter 
of  a  mile  from  any  particular  street  cross- 
ing In  question.  The  law  meant  that  In 
towns  and  cities  engineers  and  other  per- 
sons in  control  of  trains  should  always  be 
cautious  in  approaching  crossings,  and 
have  their  powerful  machines  under  such 
control  as  In  every  Instance  to  be  able  to 
prevent  collisions  In  such  places.  That 
this  conrt  has  so  regarded  and  construed 
tlie  law  is  evident  from  ItsrullnKs  in  the 
following  cases:  Railroad  v.  Wyly,  65  Oa. 
120:  Railroad  V.  Carr,  73  Oa.  657;  Railroad 
V.  Russell.  75  Oa.  810;  Railroad  v.  Tuung. 
81  Qa.  417,  7  S.  E.  Rep.  912;  Railroad  v. 
Evans.  (Ga.)  18  S.  £.  Rep.  680.  Nnmer- 
oue  other  decisions  of  this  court  might  be 
cited,  bat  the  above  will  suffiiw.  The 
case  of  Morgan  v.  Ballroad,  77  Oa.  7^, 
even  U  correct  In  holding  that  section  70S 
of  the  Code  does  not  apply  to  trains  oper- 
ating between  points  where  blow-posts 
are  or  should  be  located,  and  public  cross- 
ings, is  not  applicable  herf.becanselnthat 
case  the  injury  didnot  take  place  In  a  city, 
town,  or  village,  and  the  case  was  not, 
therefore,  within  the  act  of  1875,  above 
mentioned. 

5.  The  motion  for  a  new  trial  contains 
86  grounds.  We  have  carefully  considered 
all  of  them,  and  find  that  the  court  did 
commit  some  slight  errors  in  Its  rulings 
upon  questions  of  minor  Importance,  but 
none  of  them  are  snOlciently  serious  to 
anthoriise  or  require  the  granting  of  a  new 
trial.  The  controlling  questions  In  tha 
case  are  those  which  we  have  already  d]s< 
cussed,  and.  the  conrt  having  ruled  cor* 
rectly  upon  these,  we  are  ol  the  opinion 
that  the  Judgment  below  should  be*  and 
accordingly  It  Is,  aflirmed. 


Cndbrwooo  v.  State. 
{Suprmne  Court  €f  Georgia.  Nov.  10,  1891.) 

HomoiDS— flsLr-DsraiisB— iHStanomnm-^sw 

Tbiai. 

1.  The  prisoner's  statement,  if  troe,  making 
a  case  from  which  the  Jury  might  oonciude  that 
the  killinffwas  neoessary  in  self-defense;  and 
hift  counsel  havioff  at  the  proper  time  requested 
the  court  in  writing-  to  instract  the  Jnry  that  If 
they  believed  that  at  the  time  of  the  killing 
the  deceased  was  making  an  nnjuadflable  assault 
upon  the  aconaed  with  a  deadly  vnapoa,  with 
the  purpose  of  taking  his  life,  that  the  condoct 
of  the  aocased  was  solely  in  defense  against  that 
assault,  and  was  necessary  In  order  to  save  his 
own  life,  and  that  under  these  uircomstsnL-cs 
and  for  this  purpose  be  shot  and  killed  deceased, 
he  would  not  be  gutl^,  and  the  Jury  should  so 
llnd,— i(  was  error,  aooording  to  Hidden  r.  State, 
00  Ga.  733,  to  deny  such  request  In  Darby  v. 
State,  79  C(a.  64,  8  B.  £.  Bop.  663,  no  request  for 
any  instroctlon  based  on  theprlsoner'aatatemeDt 
appeared. 

2.  Taking  Into  consideration  all  the  roling* 
of  the  court  so  far  as  verified,  and  mIso  the  fml 
oba^  given  to  the  Jory,  it  was  not  emt  to  re- 
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hue  m  new  triel  upon  toy  of  tbe  grounds  of  tbe 
motion,  UTO  tbst  wbloh  x«lated  to  the  abovo 
matter. 

(Sj/lUdms      A«  Gomt) 

Error  Irum  anperlor  court,  Falton  coun- 
ty; Richard  H.  Clark,  Jud>i:e. 

FromecutloQ  of  E.  A.  Underwood  for  mur- 
der. From  a  lodgment  of  conviction  d&- 
fendent  appeals.  Rereraed. 

Gleaa  &  Sd&ddox,  for  plaintiff  in  error. 
C.  D.  am,  Sol.  Oen..  and  IF.  A,  UttJe,  Aut. 
Sol.  Oen.,  tor  tbe  State. 

BiiBCKLET,  0.  J.  1.  In  a  criminal  caM 
tbe  aecnaed  la  not  a  competent  witness  In 
hia  own  behalf  opon  tbe  trial,  but  by  stat- 
nte  be  baa  tbe  rlKbt  to  make  a  statement 
to  tbe  court  and  jory.  This  rlKht  aa  to 
casei)  of  felony  was  brought  In  by  tbe  act 
of  1868;  by  tbe  act  ol  1874  it  was  extended 
Hu  aa  to  comprehend  all  crimtnal  trials; 
and  by  amendmeuC  in  1878  it  was  enacted 
that  the  Jury  might  believe  tbe  atatement 
In  preference  tu  the  awom  teatlmony  In 
the  caae.  Tbe  entire  provision  on  tbe  aub- 
Ject.  88  It  atands  now,  appears  in  ttaeCode 
of  1883,  and  reada  as  foUows:  "In  all 
cHmlnal  triala  in  tbla  state,  the  prisoner 
ahall  have  the  rliscbt  to  make  to  the  court 
and  Jury  socb  atatement  In  the  case  as  he 
or  abe  may  deem  proper  in  bis  or  her  de- 
fense, aald  statement  not  to  be  onder 
oatb,  and  to  have  such  force  only  aa  tbe 
Jury  may  think  right  to  give  it;  and  the 
Jury  may  believe  such  statement  in  pref- 
ereoce  to  tbesworn  testimony  In  the  case: 
provided,  the  priaoner  shall  not  be  com- 
pelled  to  answer  any  qnestlona  on  cross- 
examinntloa.Bbonld  beorsbe  tbink proper 
to  decline  to  answer  aucb  questions." 
Code,  S  4687.  Exercising  this  statutory 
right,  Underwood,  on  bis  trial  for  the  kill- 
ing of  Sayer,  made  a  Btatement  consist- 
ing In  part  of  tbe  follu  wing:  "Mr.  Sayer 
was  still  talking  In  hia  room.  I  walked 
on  back  out  tbere  on  tbe  veranJa  near 
tbe  clatern  -or  well,  going  through  the 
dining-room,  and  asked  Mr.  Sayer  to  be 
qnlet;  that  Dnggar  was  all  right;  there 
was  nothing  tbe  matter  with  hlra.  And 
I  told  him:  'Alexander,  it  la  near  time 
you  were  going  to  work.  It  is  after  three 
o'clock.  Now  go  on  Lo  work.  Every- 
thinfc  la  all  right.  Uuggar  seems  to  be 
quiet.*  He  remarked  tu  me:  *Yun  Ood 
damned  son  of  a  bitch,  you  are  no  friend 
to  me  either,  and  I  will  kill  yon.'  He 
made  at  me  with  a  knife  or  something  in 
hlB  hand,  and  1  told  blm:  '  Don't  do  noth- 
ing like  that.*  Mr.  Sayer  kept  advancing, 
and  then  was  when  the  work  was  done. 
I  Huatched  my  revolver  lust  8B  quick  as  I. 
could,  and  the  firing  was  done  in  a  sec- 
ond, and  under  the  excitement,  fearing  my 
own  life  was  in  danger.  I  thoogbk  I 
would  be  murdered  tbere.  I  didn't  know 
I  bad  fired  two  shots.  I  waa  under  tbe 
impresHion  it  waa  one.  He  was  advanc- 
ing on  me,  and  it  was  done  in  halt  a  sec- 
ond. •  »  •  It  looked  like  a  knife.  •  •  • 
It  looked  like  a  knife  to  me."  There  was 
no  sworn  evidence  to  confirm  tbfa  state- 
meat,  but.  on  the  contrary,  tbe  facta  ol 
the  homicide,  aateatlfladto  by  the  wlt- 
neases  for  tbe  atate,  were  wholly  inconsist- 
ent with  It.  The  court  charged  the  Jury 
upon  murder  and  manslaughter,  but 
gave  no  Inatmctlon  whatevOT  upon  Jnstl- 
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flable  homldde  or  the  law  of  self-defense. 
Counsel  for  the  accused,  by  a  request  made 
in  writing  at  tbe  proper  time,  railed  upon 
tbe  court  to  charge  the  jury  thUH:  "If  you 
believe  that,  at  that  time  of  the  klliing, 
tbe  deceaaed,  Sayer,  waa  making  an  un- 
justifiable assault  upon  thedefradant  with 
a  deadly  weapon  with  tbe  purpose  ol  tak- 
ing defendant's  life,  that  defeudaut'e  con- 
duct waa  aolely  in  defense  against  said  as- 
sault thus  made,  and  waa  neceaeary  In  or- 
der to  aave  hia  own  life,  and  that  under 
theae  elrcamatances  and  for  this  purpoae 
be  ahot  and  killed  tbe  deceased,  be  would 
not  be  guilty,  and  yon  abould  aoflnd." 
Tbe  denial  of  this  request  is  tbe  subject- 
matter  of  tbe  eleventh  ground  of  the  mo< 
tlon  for  a  new  trial.  The  court  states,  in 
a  not*«  to  this  ground,  thatit  was  bisduty 
to  charge  tbe  law  of  self-defense  If  war- 
ranted by  the  evidence,  but  be  did  not 
think  It  bis  duty  to  cbaiice  ui>on  the  atate- 
ment o(  tbe  defendant  alone,  unsupported 
by  the  evidence.  It  thus  appears  that  the 
court  was  aware  that  counsel  for  the  d^ 
fendant  desired  to  urge  a  sabatantlve  de- 
fense based  on  tbe  statement  of  bis  client, 
and  tbe  sole  reason  aaaigned  by  tbe  court 
for  declining  tbe  request  waa  that  It  reated 
on  the  statement  alone.  This  reaaon  was 
not  legally  anfflclent,  teatlng  It  by  tbe  only 
dedaloB  ol  this  court  of  which  we  are 
aware  that  applies  directly  to  the  qaea- 
tion.  In  the  caae  of  Hayden  t.  State.  69 
(ia.  782,  it  waa  ruled  by  a  full  bench  that 
"the  statement  of  a  prisoner  is  admissible 
by  statute,  to  be  weighed  and  passed 
Upon  by  tbe  Jury,  and  thay  may  believe  It, 
notwithstanding  it  conflicts  with  the 
awora  testimony  ol  wltnesaes.  There- 
fore, when  al^al  and  pertinent  request 
to  charge  baa  been  made  in  writing,  based 
upon  aucb  statement,  it  should  be  given; 
otherwlae  the  atatement  would  be  re- 
stricted in  Its  effect. "  In  tbe  present  caae 
tbe  request  was  In  writing,  and  tbe  mat- 
ter ol  ft  waa  legal  and  pertinent;  lor.  If 
tbe  statement  cm  tbe  priaoner  was  true,  tbe 
Jury  might  have  concluded  from  it  that 
the  homicide  was  committed  in  aelT-de- 
fense.  By  section  4H.H0  of  the  Code,  self- 
defense  is  a  groundot  Jn8tlflcatlon,andthe 
language  of  section  4338  Is  as  follows:  "If 
a  person  kill  another  lo  his  defense.  It 
must  appear  that  the  danger  waa  ao 
urgent  and  preaslug  at  the  time  ul  tbe  kill- 
ing that.  In  order  to  aave  hia  own  life, 
the  killing  of  tbe  other  waa  absolutely  nec- 
essary; and  It  must  appear,  also,  that 
the  person  killed  was  the  aasallant,  or 
that  the  slayer  had  really  and  In  good 
faith  endeavored  to  decline  any  further 
struggle  before  tbe  mortal  blow  waa 
given. "  XJatll  reveraed  or  modified  in  the 
manner  preacribed  by  section  217  of  tbe 
Code,  tbe  decision  in  Hayden  v.  State  la 
binding,  not  only  on  the  superior  courts, 
but  on  this  court.  It  was  tbe  legal  right 
of  the  accused  to  have  the  rule  there  laid 
down  administered  on  the  trial  of  this 
case,  and,  however  guilty  be  may  be,  we 
do  not  fctel  antboriaed  to  acquteace  in  his 
convlctiou,  and  In  tlie  infliction  ol  capital 

eunlahment  upon  him,  until  be  baa  been 
igally  tried.  As  the  law  baa  been  hitherto 
expounded.  It  is  only  where  a  proper  and 
partlnent  request  la  presented  In  due  time 
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and  mdnner  that  theaccasud  la  entitled  to 
bave  Instructions  submitted  to  the  jury 
apun  the  mattera  of  defense  raised  by  his 
•tatement.  Id  Downing  v.  State,  6tt  Ga. 
Ill,  It  was  said:  **If  counsel  representing 
'the  defendant  In  a  criminal  casedesire  spe- 
cial Instructions  In  reference  to  the  state- 
ment of  the  prisoner,  In  addition  to  the 
general  charge  as  to  the  effect  to  be  given 
It,  they  should  make  prtjper  requests 
therefor."  The  contention  In  that  case 
was  that  the  court  should  have  proceeded 
to  Inform  the  jury  as  to  the  legal  effect  of 
the  statement,  If  true.  In  Darby  t.  State, 
79  Ga.  68,  8  B.  E.  Rep.  6tt3.  no  request  for 
flpeclal  Inatructtona  appeared,  and  It  was 
held  nut  to  be  the  duty  of  the  court  to 
give  In  charge  an;  theory  of  thecase  which 
aroHB,  not  from  the  evidence,  but  from 
the  defendant's  statement.  In  several 
cases  where  the  charge  of  the  court  was 
entirely  silent  touching  the  statement, 
fluch  silence,  in  tbe  absence  of  a  request, 
was  held  not  to  be  cause  for  a  new  trial. 
Braaeell  v.  State, 64  Ga.818;  Bray  v.State, 
«9Ga.  766;  Seydeu  v.  Stafe,  78  Ga.  1U6. 
The  statement  stands  upon  a  peculiar 
looting.  It  Is  often  Introduced  for  the 
mere  purpose  of  explaining  evidence,  or 
as  an-attempt  at  mitigation.  The  accused 
and  his  counsel  throw  it  In  for  what  It 
may  happen  to  be  worth,  and  do  not  rely 
npon  It  as  a  substantive  ground  of  ac- 
quittal. This  may  serve  to  explain  why 
a  request  to  charge  upon  It  is  frequently 
omitted.  It  Is  no  Injustice  or  hardship  to 
treat  the  omission  as  a  waiver.  But 
wherea  stand  is  made  upon  the  statement, 
and  the  court  Is  formally  requested  to 
charge  particularly  touching  the  matter 
which  It  sets  up,  we  can  see  no  reason 
why  It  Is  not  as  much  the  right  of  the  ac- 
cused to  hnve  the  charge given  as  It  would 
'be  If  the  defense  rested  upon  like  matter 
brought  out  In  the  testimony.  It  is  one 
thing  to  Instruct  the  Jury  as  to  their  right 
to  credit  the  statement,  and  another 
"thing  to  acquaint  them  with  the  legal  ef- 
fect of  the  contents  of  the  statement  In 
case  they  do  give  It  credit.  Upon  each  of 
these  topics  a  proper  request,  when  made, 
should  be  complied  with.  It  is  certainly 
In  the  power  of  the  court  to  deal  with 
them  both  without  any  request.  In  proper 
■cases,  the  Jury  may  be  guarded  by  a 
charge  from  the  rourt  against  giving  the 
■fltatementan  undue  effect  in  favor  of  the 
prisoner,  as  was  done  In  Fry  v.  State,  81 
Ga.  645,  8  S.  E.  Rep.  808.  In  that  case  the 
■complaint  was  that  the  court,  of  Its  own 
•motion,  chai*ged  upon  matter  embraced 
in  the  prisoner's  statement,  and  thus  pre- 
vented him  fmm  getting  the  benefit  before 
the  Jury  of  an  excuse  for  the  killing  con- 
Rlstlng  of  a  mere  provocntlon  by  words. 
It  frequently  happens  in  practice  that  the 
lury  ought  to  be  Instructed  npon  the  effect 
nf  the  defense  set  up  In  the  statement,  In 
case  the  Jury  should  believe  the  statement 
true.  Otlierwlse  the  mistake  might  be 
made  In  the  Jury-box  of  treating  as  agood 
defense  matter  which  Is  wholly  iusafflcient 
in  law.  On  the  other  hand,  when  the  pris- 
oner or  his  counsel  requests  It,  a  defense 
set  up  In  the  statement  which  in  good 
should  be  so  pronounced  by  the  court, 
on  condition  that  the  Jury  consider  It  ea-  I 


tabllshed  as  matter  of  fact.'  In  Ozhum 
V.  State,  (Ga.)  13  S.  E.  Rep.  2i7,  there 
was  a  request  In  general  terms  to  charge 
the  sections  uf  the  Code  relutlng  to  the 
law  of  voluntary  nmnsluughterandof  Jus- 
tiSable  homicide.  Such  requests,  wlira 
founded  alone  on  the  prisoner's  state- 
ment, are  altogether  too  comprehensive 
and  indefinite,  and  for  that  reason  thdr 
rejection  would  be  warranted.  The  re- 
quest, however,  was  complied  with  toucb- 
InfEthelaw  of  voluntary  manslanghter: 
and  this  court  considered  that  the  refusal 
In  respect  to  the  iaw  uf  Jastlfiable  homi- 
cide was  correct,  inasmnch  as  no  aach  de- 
fense was  made  out  by  tbefacts  before  the 
Jury,  In  any  view  of  the  case.  In  writing 
out  for  the  court  the  opinion  in  that  case, 
Mr.  Justice  Lumpki.n  said:  "Indeed,  the 
cealous  and  faithful  counsel  for  the  pris- 
oner who  argued  the  case  before  this  court 
virtually  conceded  that  the  law  uf  Jastl- 
fiable homicide  had  notblngtodo  with  it." 
Had  there  been  facta  amounting  to  a  Justi- 
fication, and  also  a  BpeclQc  request  adjusted 
to  them  In  their  precise  legal  slgniflcance. 
as  In  the  present  caae,  a  denial  of  soch  r» 
quest  would  have  been  erroneoas. 

2.  Many  other  grounds  are  contained 
In  the  motion  for  a  new  trial,  but  looklug 
at  the  whole  charf^e  of  the  coort  and  alt 
of  the  rnilugs,  so  far  as  authenticated  by 
the  Judge,  we  think  the  above  matter  Is 
the  only  one  upon  which  a  new  trial 
should  have  been  granted.  Some  of  the 
phraseology  of  the  charge  would  need 
modlflcatlon  to  adapt  It  to  this  matter 
as  a  part  of  the  charge  Itself.  On  anuCher 
trial,  we  donbt  nut  that  these  mudlflca. 
tlons  will  be  apparent  to  the  presiding 
Judge.  Had  not  the  error  which  we  have 
discussed  been  committed,  we  should  not 
have  felt  constrained  to  order  another 
trial ;  for,  testing  the  case  by  the  evidence 
Irrespective  of  the  statement,  the  verdict 
uf  the  Jury  was  apparently  correct,  Jndg- 
ment  reversed. 

KoTB.  Id  addition  to  the  oases  cited  in  tho 
opinion,  the  following  are  the  mUngs  of  tbe 
uonrt  heretofore  made  toaobing  the  prisMwr's 
statement:  (1)  Praetloe;  Frtooner*s  ooonsel  cssn- 
not  ask  questtoas.  Brown  v.  Htate,  08  Ga.  SIS. 
Court  asking  prisoner  whether  be  meant  to  denr 
the  testimony.  Robinson  v.  State,  82  Qa.  5K,  9 
S.  E.  Rep.  628.  (2)  What  it  may  embrace:  Pris- 
oner making  long  and  rambling  statement,  or 
desiring  to  state  matters  grossly  irrelevant,  may 
be  restrained  by  tbe  coart.  Loyd  v.  State,  45 
Oa.  68:  Hnntrosa  v.  State,  79  Oa.  9S1 ;  Howwd  v. 
State,  78  Oa.  68.  Bat  error  to  restrict  to  facts 
which  would  be  admissible  in  evidence.  Ckizwell 
*v.  State,  60  Oa.  SOg.  (8)  Evidence:  Admissible 
to  rebut  statemeDt  by  testimony.  Holsenbake  v. 
State,  45  Ga.  44 :  Hanvey  r.  State,  88  Oa.  613, 
(witness  not  under  rule;)  Wilson  v.  State,  80  Oa. 
SS7,  9  B.  B.  Kep.  1078;  HoEtnne  v.  State,  81  Oa. 
les,  9  a  E.  Rep.  1091;  Klag  v.  State,  77  Ga.  734: 
Bone  V.  State,  88  Oa.  108,  132,  IS  B.  fi.  Rep.  206, 
(witness  beard  statement;)  Porter  v.  State,  86 
Ga.  862,  13  8.  B.  Rep.  688,  (proving  abusive 
words  not  charged.)  But  bad  cnaractar  of  pris- 
oner, and  that  witness  would  not  believe  bim  on 
oath,  not  admissible.  Doyle  v.  State,  77  Oa.  518. 
(4)  Argument :  Right  of  conclusion  not  lost  by  mak- 
Ingstatemeat.  Farrow  v.  State,  480a.  90;  Bevdes 
V.  State,  78  Oa,  106.  But  evldenoe  Introdooed 
in  reply  to  rebuttal  of  statement  lotnsoiuicliuioa. 
Downing  v.  State,  68  Ga.  lia  Counsel  for  ae- 
oused  ought  not  to  confound  statement  with  tes- 
timony.  Brown  V.  State,  80  Oa.  810.  State's 
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comuel  ought  not  to  argne  on  ranlBslon  to  mnk» 
Bt&tement.  Robinson  v.  State,  B2  Ga.  586,  9  8. 
S.  Kep.  SS8.  (B)  Failure  to  make  fltatement  and 
effect:  Error  to  teU  jury  Qiey  mlg^t  cooBider 
sDch  failure.  Bird  t.  State,  60  Oa.  B8S.  Solic- 
itor ahoald  not  anue  on  auch  failure.  Robinaon 
r.  State,  supra.  Fi^nre  by  aeoidant.  tgnraanoe, 
or  nef^eot  of  oramsel  not  ground  tar  new  trial. 
Dyson  V.  State,  73  Oa.  806;  Hndson  t.  Btau,  70 
Ga.  727.  (6)  Charge  of  the  court:  Not  error,  in 
connection  with  the  general  cDarge,  to  call  at- 
tention to  statements  not  being  erfdenoe,  or  not 
beiDK  under  oath,  or  that  defendant  is  under  no 
penalty  to  speak  the  troth,  and  not  subject  to 
cross  •examination  without  his  consent  Koas  v. 
Slate,  69  Oa.  318:  Malone  t.  State,  66  Oa.  589: 
Wilson  T.  Btote,  68  Oa.  9Si;  Popp^  v.  State,  71 
Oa.  876:  Hendricks  t.  State,  78  Ga.  677;  EQog  t. 
State,/  77  Oa.  784;  Batteree  T.  State,  Id.  774; 
Hurray  v.  State,  86  Oa.  878,  11  B.  B.  Bep.  665. 
Jury  may  believe  or  disb^iere  all  or  any  part. 
Jones  V.  State,  06  Ga.  606 ;  Stewart  v.  State,  66  Oa. 
SO;  MoCtanell  t.  State,  67  Oa.  686.  Restricting 
Jury  to  testimony.  Cox  v.  State,  64  Oa.  877;  Hill 
T.  State,  Id.  468;  Nixon  v.  State,  75  Oa.  868.  Be- 
Btricting  effect  of  sutemeot.  Foase  v.  State,  08  Oa. 
esi;  Lorejoy  v.  State,  ^  Oa.  67,  8  S.  E.  Rep.  66; 
Harrison  v.  State.  88  Oa.  ISO,  9  S.  B.  Rep.  643. 
Court  aigutng  on  conflict  with  evidence.  Improper. 
Tucker  State,  57  Ga.  503.  Telling  Jury  he 
ehaiges  them  because  the  law  obliges  him  to.  Ifo* 
Cord  V.  State,  88  Oa.  631,  10  B.  B.  Rep.  487.  Re- 
ferring to  statement  as  "in  contrast  with"  eri- 
denoe,  and  as  ''defendant's  varsion  of  It  **  '  Bone 
T.  State,  86  Oa.  108,  113,  118,  13  S.  E.  Rep.  306. 
Language  of  statute  reoommeuded.  Brown  v. 
State,  60  Oa.  310:  O'Connor  v.  Bute,  64  Oa.  125; 
HaiTlaon  t.  State,  88  Oa.  180,  9  S.  E.  Bep.  643; 
Bone  V.  State,  86  Oa.  106.  12  8.  B.  Bep.  306.  (7) 
Effect  of  statement  before  the  act  of  1879,  Brown 
V.  State,  60  Oa.  210;  Day  t.  State,  88  Oa.  667; 
O'Ctninor  r.  State,  64  Oa.  135;  after  the  act, 
Hajden  v.  State,  69  Oa.  781:  Hendricks  v.  State, 
V8  Oa.  677.  Admission  proves  fact  admitted. 
Dumas  t.  State.  f&  Oa.  58.  Not  impeaching  teati- 
mmy.  Jones  T.  State,  48  Oa.  108. 


8BBLB8  T.  CBOHBR. 


FlKU.  DlORXB— SOSPSNSIOII— Bbtital. 

1.  A  provision  of  a  decree  In  favor  of  a  re- 
eelvar,  that  he  shall  execute  a  bond  in  a  fixed 

ty  before  receiving  any  money  thereander, 
not  prevent  the  aeoree  being  final,  within 
tbe  meaning  of  Code  Va.  1878,  o.  183,  S  13,  pro- 
viding that  an  execution  may  be  lusued  on  a 
Mfinal"  decree  vrithin  one  year,  or  the  9ame  may 
be  revived  within  ten  years  from  Its  date. 

2.  Code  Va.  1878,  c.  183,  I  18,  provides  that. 
In  computing  the  time  within  which  execution 
afaall  issue,  or  action  be  brought  un  a  decree,  the 
time  dnring  which  such  right  "is  saspended  by 
the  terms  thereof,  or  by  legal  fnrocees,  shall  be 
omitted. "  Held,  that  there  was  no  such  suspen- 
sion because  of  aaid  provision,  or  by  reason  of  an 
injunction  whereby  the  sale  of  defendant's  bome- 
atead  waa  enjoined,  as  to  permit  ita  revival  after 
10  years  had  elapsed. 

BanoM  and  FAVHTunwTt  JJ.*  dlwentliig. 

Appeal  rrom  circuit  court,  Montgomery 
eonnty.  Affirmed. 

Bill  In  ranlty  bj  8.  W.  Cromer  agalnit 
Joseph  Series  et  a1.  to  revive  a  deerae 
against  respondenta  In  his  favor.  From  a 
decree  overrating  a  demurrer  to  the  bill, 
defendant  Merles  appeals. 

W,  U.  StapSea  and  O.  W,  HAoabtoui^, 


tor  appellant.  Mr.  TompktnB,  S.  C.  Barka, 
and  PhlegHr  Jk  Jobnaon,  for  appellee. 

IiAOT,  J.  This  Is  an  appeal  from  a  de- 
cide ol  the  circuit  court  uf  Montgomery 
county,  rendered  at  Its  November  term, 
1888.  The  case,  so  tar  as  It  le  necessary  to 
be  stated,  Is  as  follows:  Orumer,  the  ap- 
pellee, filed  hia  bill,  as  the  administrator  ot 
Stlpen,  In  1870,  for  the  settlement  of  the 
executorial  account  of  Stephen  Oblldress, 
as  the  executor  of  the  said  Stipes,  the  said 
Childress  having  given  as  bis  securities  aa 
such  executor  Joseph  Series,  William  M. 
Childress,  and  Charles  Howard,  who  were 
made  d^endauts.  At  the  May  term,  1872. 
a  decree  was  rendered  against  the  Hald 
executor  and  his  said  securities  for  91.812.- 
14,  with  Interest  thereon  from  the  22d  day 
ol  February,  1870.  In  favor  ol  S.  W.  Cro- 
mer,  receiver,  the  said  receiver  as  such  to 
execnte  a  bond  In  the  penalty  of  98*V00  bft* 
fure  tie  received  any  money  under  the  said 
decree.  At  the  September  term,  1874,  this 
decree  was  amended,  and  the  amount 
fixed  at  91,385.25  and  costs,  and  execution 
WHS  directed  to  Issue  thereun,  and  the 
cause  was  continued  for  a  report  from 
the  receiver.  Upon  this  decree  no  execu- 
tion issuefl  within  the  year,  and  there  was 
no  proceeding  to  revive  the  decree  until 
1887.  when  a  bin  was  filed  for  that  pur- 
pose, to  which  the  defendant  Joseph  Series 
demurred  and  answered,  and  set  up  the 
defense  ot  the  statute  of  limitations.  The 
court  overruled  the  demurrer,  and  re- 
vived the  decree;  from  which  decree  the 
appellant,  Joseph  Series,  applied  tor  and 
obtained  an  appeal  to  this  court. 

The  only  error  aaslgned  Is  as  to  the  ac- 
tion of  the  court  In  overrnltng  the  plea  ot 
the  statute  ot  limitations  as  adetenseto 
the  decree,  the  same  being  alleged  to  be 
barred  at  the  Institution  ut  the  said  suit. 
Under  onr  law,  (section  12,  c.  182.  Code 
1K73,)  an  execution  may  be  Insued  on  a 
final  decree  within  one  year,  or  the  same 
may  be  revived  wlthlu  ten  years  from  Its 
date.  It  is  apparent  from  the  record  that 
no  esecnUon  Issued  within  the  year,  and 
there  was  no  action  brought  to  revive  the 
same  within  ten  years.  But  the  claim  is 
that  the  decree  of  1874  was  not  a  final 
decree,  because  the  decree  was  In  favor  of  a 
receiver,  who  was  not  authorised  to  collect 
any  money  under  the  decree  nntU  he  exe- 
cuted a  bond  as  snchlua  prescribed  penal- 
ty,andthat  thin  bond  was  never  executed, 
andthatthe  decree  was  thus  suspended  by 
Its  own  terms;  whereas,  section  13,  c.  182, 
Code  1873,  provides  that  **  no  execution  shall 
issne,  nor  any  scire  fkclas  or  action  be 
brought,  on  a  Judgment  (or  decree)  In  this 
state,  uther  than  for  the  commonwealth, 
after  the  time  prescribed  by  the  precding 
section,  except  that,  in  oompntlng  the 
time,  any  time  during  which  the  right  to 
sue  oat  execution  oD  the  Judgment  (or  de- 
cree) is  suspended  by  the  terras  thereof, 
or  by  legal  process,  shall  be  omitted. "  It 
Is  provided  by  sectluus  1.  2.  c.  182,  supra, 
that  a  decree  tor  money  shall  be  embraced 
in  the  word  "Judgment"  whenever  used  In 
this  chapter,  and  chapters  183,  184.  and 
185.  8o  that  the  questions  whether  this 
was  a  final  decree,  aud.  It  so,  whether  It 
was  suspended  by  the  terms  thereof,  oi 
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by  Itiffal  process,  eo  as  to  save  the  ronnlos 
ul  the  statute,  are  tlie  oaly  questlona  bera 

Involved. 

Was  tbe  said  decree  a  final  decree? 
What  is  a  final  decree?  This  question 
haa  been  so  often  answered  by  this  eoart 
that  tbe  definition  is  familiar  to  tbe  pro* 
fession:  "  When  a  decree  makes  an  end  ol 
a  case,  and  decides  the  whole  matter  in 
contest,  costs  and  alt,  leaving  nothing 
further  for  tbe  court  to  do.  Uls  a  final 
decree.**  Harvey  v.  Branson,  1  lAiigh, 
108;  Vanmeter  v.  Yanmeters,  8  Grat.  14»; 
Fleming  v.  Bolllns.  8  Orat.  292;  Ryan  r. 
Mcleod.  32  Grat.  876;  Rawltugs  v.  Baw- 
Ilngs,  76  Va.  76;  Trust  Co.  v.  Foster,  78 
Va.  419;  Yates*  Adm'r  v.  Wilson,  8e  Va. 
627,  10  S.  E.  Bep.  976.  Bat  when  the  fur- 
ther action  of  the  court  in  the  eaosela 
neceesary  to  give  completely  tbe  reli^ 
contemplated  by  the  court  It  is  not  final ; 
that  is,  the  further  action  of  the  court  in 
the  canse,  not  that  action  ot  tbe  court 
which  is  common  to  both  final  and  Inter- 
locutory decrees,  and  Is  necessary  for  the 
execution  of  tbedecree,and  Is  regarded  not 
In,  but  beyond,  the  caoM.  Cocke  t.  Gilpin, 
1  Bob.  (Va.)  20;.  Yates'  Adm'r  t.  WUson, 
supra,  when  noexeention  haa  Issued  on  a 
final  decree  within  the  year,  and  no  action 
has  been  brought  to  revive  It  within  10 
years,  the  decree  is  barred.  In  the  decree 
in  question  tbe  amount  of  money  due  was 
ascertained,  and  a  decree  rendered  for  the 
amount,  with  costs,  and  execution  was 
authorised  to  Issne  thereon.  It  Is  true.  In 
the  decree  of  1873  the  reealver  was  r»- 
quired  to  gin  a  bond  In  tbe  sum  of  $8,000, 
wliich  was  not  given;  but  the  court  had 
fixed  the  amount  and  directed  Its  execu- 
tion. Thert)  was  nothing  more  for  the 
court  JudiclHlly  to  do  concerning  It.  The 
decree  was  as  final  as  to  this  as  any  part 
of  it.  There  was  nothing  more  for  tbe 
court  to  do.  Tbe  receiver  was  to  do  tbls. 
and  It  was  not  to  be  done  before  nor  In 
the  court.  The  clerk  takes  this  bond,  and 
receives  and  passes  upon  the  security,  and, 
moreover,  it  cannot  be  regarded  as  a 
thing  to  be  done  In  tbe  eaose,  bat  beyond 
it. 

But  it  is  furttaor  Insisted  that  an  injunc- 
tion suit  was  brought  by  the  debtor,  S. 
Childrees.  to  enjoin  the  sale  ol  his  home 
place.  But  tbe  decree  of  1874  was  not 
therein  assailed,  nor  was  tbe  Issuance  of 
execution  thereunder  In  any  degree  aEtect- 
ed.  Its  pendency  did  not  affect  the  ques- 
tion. There  was  no  order  nor  other  pro- 
cess asked  for,  nor  made,  restraining  tbe 
iisuance  of  any  Injunction.  This  proceed- 
ing did  not  bring  tbe  case  within  tbe  sav- 
ing of  the  thirteenth  section,  c.  182,  su- 
pra. Straus  V.  Bodfker's  Ex'x,  80  Va.  548. 
10  S.  E.  Rep.  670;  Dabney  v.  Sheltou,  83 
Va.  350.  Tbe  defense  of  the  statute  of  llm- 
itatioQS  was  a  complete  bar  to  the  action 
to  revive  tbe  decree,  and  should  have  l>een 
allowed  by  tbe  court,  aud  the  bill  dis- 
missed. Tbe  decree  appealed  from  having 
decided  otherwise,  the  same  will  be  r^ 
versed  and  annulled,  and  such  order  en- 
tered here  as  the  circuit  oughtto  have  ren- 
dered, and  the  bill  dismissed. 

Fauntlbboy  and  Hwton,  JJ.,  dissent- 
ing. 


Etsritt  t.  Walkkr  et  nl. 

(ftiprsiiie  Court  tf  JSTorO^  OoroUna.  Nov.  10^ 

1891.) 

BuppoBff  or  <^iiJ>— LuBiUTT  or  Fxthkh. 

1.  In  an  action  acralnat  a  taXber  to  recover 
for  the  rapport  ol  a  child,  the  complaint  alleged 
that  the  father  became  iaaane  in  ISSd,  and  haa 
oontlimed  so;  that  the  mother  died  in  October, 
1880;  diat  j^^tiff  was  a  atotar  of  the  deoaased, 
who  on  her  death-bed  requested  plaintiff  to  sop- 
port  the  diild,  'Which  plalntifl  agreed  to  do;  that 
plalDtifl  tried  to  obtain  aid  from  other  relatives 
of  the  ohild,  wbich  would  have  died  or  become  a 
char^  upon  the  oooaty  had  not  plaintUt  sop- 
ported  It.  The  oomplaltit  tailed  to  state  that  the 
zatber  had  abandoned  or  neglected  the  child,  or 
that  he  knew  of  or  ptomised  to  pay  for  tbe  aerv- 
loss  of  plahitUX.  Held,  that  It  did  not  stMa  a 
oause  of  action. 

8.  Plaintiff  conld  not  cepport  the  dilld  from 
motives  of  charity  and  love  for  her  sister,  with- 
oat  any  InCenUon  of  charging  the  father,  and  aft- 
erwaros,  when  he  became  owner  of  pn^rty* 
oompel  him  to  pay  for  the  sappot. 
ATSxt,  jr.,  dissenting. 

Appeal  from  superior  court.  New  Has- 
oTBrcoanty ;  Edwin  T.  Botkut,  Judge. 

Action  by  Amanda  BTOrettskgalnat  C.  (X 
Walker  and  others  to  recover  tor  the  sup- 
port of  a  child.  Defendants  demorrad  t» 
the  complaint,  whlcbderaaner  bdniroTCr- 
ruled,  they  appeal.  Beveraed. 

Stateurht  by  tbb  Court.  Hie  follow- 
ing is  a  copy  of  the  pleadings:  *  (1)  That 
Hary  C.  Walker  Is  the  child  of  C.  C.  Walk- 
er and  Mary  C.  Walker,  bis  wife,  and  that 
said  child  was  bom  July  2I»,  1S79.  (2> 
That  C.  C  Walker,  tbe  father,  became  Id- 
sane  In  the  summer  of  1880,  since  wbicb 
time  be  has  been  continuously  insane  and 
au  Inmate  of  the  insane  asylumat  Balelgtt,. 
and  that  Mary  C.  Walker,  the  mother, 
died  in  October,  1880.  (3)  That  the  plain- 
tiff is  the  sister  of  tbe  emld's  mother,  and 
that  the  mother  on  ber  death-bed  reqiwat- 
ed  the  plaintiff  to  care  tor  and  support 
said  child ;  that  the  plalntilf  told  her  abe 
would;  and  that  she  has  supported  ber 
of  her  own  labor  since  the  mother*sdeatb, 
in  1880,  the  child  being  of  too  tender  years 
to  assist  In  ber  own  support.  (4)  That 
tbe  pialntlH  tried  to  obtain  aid  from  oth- 
ers of  tbe  child's  Friatlvea,  but  tailed  In  her 
efforts,  and  that  the  child  must  bava  died 
or  become  a  charge  niK>n  the  county  bad 
not  the  plaintiff  supported  her.  (5)  That 
the  plaintiff  is  dependent  upon  ber  own 
labor  fur  her  support.  (6)  Thst  9100  per 
year  for  the  first  six  years,  and  $200  per 
year  for  tbe  remainder  of  tlie  time,  la  a 
fair  compensation  for  the  expense  of  aald 
child's  maintenance,  whieb,  ap  to  tiie  in- 
stitution of  this  action,  will  tbaa  amount 
tn  91.260,  and  for  thlf?  amount  the  plala- 
tltf  claims  that  the  defendant  is  Jnatly  In- 
debted to  her.  (7)  That  the  Wiloaington 
Savings  &  Trust  Company  haa  been  ap- 
pointed by  the  clerk  of  the  superior  eunrt 
of  New  Hanover  county,  guardian  ci  C. 
C.  Walker;  that  said  company  haa  quali- 
fted,  and  is  now  acting  aa  such  gaardlaa. 
(8)  That  the  said  company  baa  In  Its 
hands  the  sum  of  $1,900,  more  or  leaa,  per- 
sonal property  of  G.  C.  Walkor,  and  that 
there  Is  a  large  undivided  portion  oC  the 
estate  of  John  Walker,  deceased,  of  which 
estate  C.  C.  Walker  is  an  heir  and  devisee, 
and  that  hla  portion  of  aald  ondiTided 
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estate  will  be  94,000,  more  orleas.  Where- 
fore the  plalntiH  prays  the  Judgment  of 
the  conrt  lor  the  sain  of  $1,1^,  the  conts 
of  this  action,  and  for  each  other  and  fur- 
ther relief  as  the  coart  aholl  think  her  en- 
titled to.**  The  defendants  demur  to  the 
above  complaint,  upon  the  gruand  that  it 
does  not  state  facts  sufficient  to  coastl- 
(ate  a  cause  of  Action,  in  this:  That 
It  appears  on  the  face  of  the  complaint 
that  there  was  no  contract,  either  express 
or  Implied,  upon  the  part  of  the  defend- 
abts,  or  either  of  them,  that  the  plaintiff 
should  take  upon  herself  the  support  of 
said  child,  or  that  they,  or  either  of  them, 
vnnld  pay  for  the  support  of  said  child. 
(21  That  ft  appears  apon  the  face  ot  the 
complaint  that  tbeplelntltf  took  apon  her- 
self caro  and  support  of  the  said  child  out 
of  pure  benerolence.  and  solely  at  the  re- 
quest of  Its  mother,  and  In  fnlflllment  ot 
a  promise  made  to  her  by  the  plaintiff.** 
The  court  orerruled  the  demurrer,  with 
leave  to  the  defendants  to  answ^,  and 
they,  havlns  excepted,  appealed  to  this 
court. 

i?.  5.  Mart/o  and  Jaotas  17aW5,  for  ap- 
pellants.  P.  B.  Manning,  for  appellee. 

Mbrriuon,  C  J.  We  think  the  conrt 
should  have  snstalned  the  demurrer  upon 
the  general  ground  that  the  complaint 
fails  to  state  facts  sufficient  to  constitute 
a  cause  ot  action.  It  Is  lot  alleged  that 
the  defendant  Walker  employed  the  plain- 
tiff to  do  the  service  tor  bts  child  for  which 
she  claims  compensation,  or  that  he  prom- 
ised, expressly  or  by  Implication,  to  pay 
her  for  the  same;  nor  are  facts  alleged  up- 
on which  the  law  Implies  his  liability  and 
obligation  to  pay  therelor.  It  Is  not  al- 
leged that  the  father  abandoned  or  neg- 
lected bis  child;  that  he  would  not  or 
coald  not  protect  and  provide  for  and 
flupport  her;  or  that  be  knew  of,  reeog-  ; 
nlseo,  approved  of,  and  accepted  the  nerv- 
leesdfthe  plaintiff.  That  he  was  so  In 
default,  or  promised  to  pay  for  the  plain- 
tiff's services,  is  left  to  mere  Inference  and 
remote  Implication.  If  it  be  granted  that 
a  father  Is  legally  bound  to  provide  for, 
protect,  and  support  his  child,  it  must  be 
all^^,  la  a  case  like  this,  that  he  tailed  to 
<io  so.  or  that  fas  promised  expressly  or  by 
4!lear  Implication  to  pay  for  the  Bsrvtees 
for  which  compensation  In  demanded.  The 
facts  stated  In  the  fourth  paragraph  ot 
the  complaint  are  t<io  indefinite.  Indirect, 
and  Inconclusive  to  constitute  or  be  treat- 
ed as  a  substitute  tor  a  material  part  of 
the  allegation  of  a  cause  of  action.  More- 
over. It  appears  from  the  complaint  that 
at  the  time  the  services  were  rendered  the 
father  was  Insane  and  an  inmate  of  the 
Insane  asylum,  and,  at  least  prlmn  Afc/e. 
iDcapable  of  promising  to  pay  the  plaintiff 
for  her  services. 

Bedidea,  It  appears  from  the  con  plaint 
that  the  plalntin  cared  tor  and  supported 
the  child  of  her  sister  at  the  latter's  re- 
quest, made  shortly  b^ore  she  died,  as  a 
work  of  benevoioice  and  charity,  for  which 
she  made  no  charge  and  expected  uu  pe- 
cuniary compensation.  She  promised  bt^r 
Bister  not  simply  to  care  for,  but  to  care 
for  and  support,  her  child.  She  said  noth- 
ing of  compensation  at  the  time  she  made 
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the  promise,  or  at  any  time  afterwards, 
until  she  brought  this  action,  so  far  as  ap- 
pears. 8he  does  not  ullege  or  intimate 
that  she  charged  the  father  for  her  serv- 
ices, or  that  she  expected  compensation 
from  him.  It  seems  that  at  flrst  the  father 
was  poor  and  Insane;  that  afterwards.  In 
some  way, became  to  have  property ;  and 
the  plaintiff  then,  and  not  until  then,  de- 
termined to  ask  tor  the  compensation  she 
seeks  to  recover  by  this  action.  Thin  she 
cannot  do.  8be  couid  not  support  the 
child  from  motl  ves  of  charity  and  love  lor 
her  departed  sister  without  any  Intention 
of  charging  the  father  for  the  same,  and 
afterwards,  when  be  came  to  be  theowner 
ot  property,  compel  him  to  pay  her  for 
her  good  work  of  love  and  charity.  She 
bad,  in  such  caBe.no  valid  claim  at  law  or 
in  equity.  Dnlverslty  v.  McNalr.  2  ired. 
Eq.  606 ;  Hedrtck  t.  Wagoner,  8  Jones,  (N. 
0  360;  Miller  V.  Lash,  85  N.C.  54;  Yuuug 
V.Herman,  97  N.  C.  280, 1  8.  E.  Rep.  792. 
There  is  error.  The  order  overruling  the 
demurrer  roust  be  reversed,  and  the  case 
disposed  of  according  to  law.  To  that 
end  let  this  opinion  be  certified  to  tbesD- 
perlor  court.   It  Is  so  ordered. 

Avert,  J.,  dissents. 


State  at  ah  v.  Qboboia  Co. 

{Supnme  Court  ef  North  Carolina.  Nor. 
1881.) 

Appul—  CxraoBAKi  —  IrrBRiwOcuToar  Osdsif- 
FoBuo&Tioii  ov  Wan. 

1.  Appeal  does  not  lie  from  an  Interioontor/ 
ruling  on  ohJeoUoDs  to  the  lorlsdiotloB  ot  tns 

court. 

2.  CerMororf  does  sot  lie  as  a  sabstltnte  for 
an  ai^>eBl  from  an  Intarloontory  order  of  a  snps. 

rior  court. 

A  A  di^ly  pnblioatlon  of  a  saaunona  In  a 
newspaper  from  AufUBt  8d  to  Angaat  81st,  prior  to 
the  term  of  court  De^innlng  August  8l3t^  was  a 
saffloieot  publication,  under  Acta  N.  C.  18ti6,  e. 
108,  wbicb  provides  that,  where  service  of  sma- 
mona  by  pabllcation  is  reauired,  the  pubUoatlcii 
must  be  onoe  a  week  for  four  weekn 

Application  for  certiorari  to  the  supper 
court,  Guilford  county. 

Action  by  the  state  of  North  Carolina 
and  Gnllford  county  against  the  Georgia 
Company  was  commenced  by  summons, 
and  service  was  had  by  publication.  The 
notice  of  snmmons  was  published  from 
August  8d  to  August  Rlst,  both  Inclusive, 
the  last  day  being  the  day  on  which  court 
opened.  On  September  Sth  the  case  was 
called  In  Its  order,  when  defendant  ap- 
peared speclHlly.  and  moved  as  follows: 
"(1)  That  this  case  go  over  to  next  term 
as  return  term  ot  summtibs,  because  the 
notice  of  publication  embraces  only  fonr 
weeks,  and  not  four,  weeks  and  ten  days. 
(2)  The  case  Is  not  properly  constituted 
in  this  court.  In  that  a  copy  of  the  sum- 
mons and  the  proper  title  of  action  was 
not  made  In  the  publication.  Both  mo- 
tions overruled.  iDefen^ant  prayed  an 
appeal  to  supreme  court,  which  was  re- 
fused. Plaintiff  moved  for  judgment  for 
want  of  an  answer.  Defendant,  under 
protest,  then  entered  a  general  appear- 
ance, and  asked  for  60  days  to  answer  ox 
demur  as  of  this  term.  Plalntltf  then 
withdraws  Its  prayer  for  Judgment,  and 
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60  dnya  granted  by  coDsent  In  which  to 
filtt  answer.**  Defendant  buTloff  failed  to 
Klve  notice  of  appeal,  to  enter  Its  appeal, 
and  serve  ItR  cade  ou  appeal,  now  comes 
and  asks  for  a  writ  of  certiorari  to  bring 
up  tbe  case  as  on  appeal.  Denied. 

L.  M.  Scott  and  K.  M.  Douglafi,toT plain- 
an.  F.  H.  Basbee  and  P.  B.  Means,  for 
defendant, 

Clare,  J.  This  application  Is  for  a  cer- 
tiorari as  a  subBtltnte  for  an  appeal 
clHlmed  to  have  been  denied  by  the  ludge. 
Skinner  y.  Maxwell.  67  N.  C.  257.  It  is 
clear  that  an  appeal  did  -not  lie  from  tbe 
Interlocutory  ruling  of  tbe  coart,  and  it 
was  tbe  duty  of  the  Judge  not  to  suspend 

Sroceedlngs.  Carleton  v.  Byers,  71  N.  C. 
n.  It  the  defendant  was  nut  duly  served 
with  process  property  returnable  to  such 
term.  It  could  either  have  disregarded 
the  further  proceedings  ol  the  court,— 
which  would  have  been  a  nullity  as  to 
It,— or  It  could  have  bad  Its  exception 
noted,  and  hare  proceeded  with  the  trial, 
—tbe  latter  being  the  preferable  and  more 
commendable  coarse.   Plemmons  v.  Im- 

firovement  Co.,  106  N.  C.  614. 18  R.  E-  Rep. 
88.  The  manifest  delays  and  inconven- 
iences from  entertaining  premature  and 
fragmentary  appeals  have,  Indeed,  been 
often  pointed  out.  Hlnen  v.  Hines,  H4  N. 
C.  122:  Commissioners  v.  Batch  well,  88  N. 
G.  1;  White  T.  Utley,  94  N.  C.  511;  and  In 
many  otber  cases.  As  no  appeal  lay,  a 
certiorari,  as  a  substltnte  therefor,  can- 
not be  granted.  Badger  v.  Daniel,  82  X. 
0.  4HS.  Notwithstanding  the  petition 
mnst  be  denied,  It  may  serve  tbe  end  In 
view  to  pass  upon  the  points  presented, 
as  has  been  sometimes,  thouKb  rarely, 
done  by  tbe  court,  upon  sufficient  cause 
to  Justify  It.  UcBryde  v.  Patterson,  7HN. 
U.413:  State  v.  Tyler,  86  N.  C.  860:  State 
v.  Luckyear,  95  N.  C.  633;  State  v.  Nash. 
97  N.  C.  514,  2  S.  E.  Hep.  045;  State  v.  Di- 
vine. 98  N.  C.  778,  4  S.  E.  Kep.  477.  The 
publication  required  by  chapter  108,  Acts 
1889.  is  "once  a  week  for  four  weeks.** 
This,  it  appears  from  the  petitioner's  ap- 
plication, was  made,  tor  it  avers  the  dally 

fubllcatlon  In  a  newspaper  from  August 
to  Augnst  31,  1891;  and  a  publlcatlun 
on  the  fou?  Mondays,  August  8d,  10th, 
17th,  and  24th,  was  a  publication  "once 
a  week  for  tour  weeks  "  prior  to  the  term 
of  court  beginning  Monday,  August  Slst. 
But  If  thH  requirement  Is  construed  to 
mean  publication  "for  four  weeks.**  still 
there  was  compliance  nnder  uur  statute, 
(Code,  99  590,  602,)  for,  "excloding  the  lirst 
day,  JAugust  8d.]  and  Including  the  last 
day,  August  Slst,  there  was  publication 
made  tor  28  days,  or  "four  weeks."  The 
same  construction  has  always  been  given 
to  the  statute  (Id.  $  200)  requiring  per- 
sonal service  "ten  days  before  the  begin- 
ning of  the  term,  "lor  service  before  mid- 
nlgtatof  Friday,  tbe  tenth  day  betore  conrt, 
has  always  been  held  snfflclent.  Taylor  v. 
Harris,  82  N.  C.  25.  We  do  not  think  that 
the  defendant,  when  served  by  publication. 
Is  entitled  tolOdays  In  addition  to  thefour 
weeks.  The  publication  "  once  a  week  for 
four  weeks"  is  a  substitute  for  and  stands 
In  Ilea  of  tbe  "ten  days"  which  Is  allowed 
to  a  party  on  whom  summons  Is  person- 


ally nerved.  This  Is  not  only  consonant  tu 
the  renson  of  the  thing,  bat  Is  la  accord- 
ance with  tbe  express  words  of  tbe  stat- 
ute. Code,  S  227.  "In  tbe  cases  In  which 
service  by  publlcarion  is  allowed  tbe  huiu- 
mons  shall  be  deemed  served  at  the  expira- 
tion ol  the  time  prescribed  by  the  order  of 

Eublicatlon,  and  tbe  part>  shall  then  be 
1  court ; "  tha  t  Is,  exactly  as  a  party  who 
has  had  10  days  *  personal  notice  ol  tbe 
summons  would  be  In  court.  We  are  cited 
to  the  New  York  decisions,  but  the  stat- 
ute in  that  state  (Code  N.  7.  9  441)  dltfera 
essentially  from  onrs,  In  the  omission  of 
the  words,  "and  the  party  shall  then  be 
in  court."  Nor  Is  there  auy  force  In  tbe 
further  objection  that  "a  copy  of  tbe  anm- 
mons  and  tbe  proper  title  of  the  action 
was  not  made  In  the  publication."  The 
publication,  as  set  out  In  the  petition,  is 
a  substantial  publication  ot  thesummons, 
and  a  full  compliance  with  tbe  statute. 
It  contains  everything  that  Is  In  the  sum- 
mons, and  the  additional  matter  In  the 
publication,  at  the  most,  was  mere  sur- 
plusage. We  cannot  conceive  bow  llie  de- 
fendant could  have  been  prejndleed  there- 
by. Motion  denied. 


Olkhbnt  v.  Cozart. 
Ousmme  Count  of  North  CaroUna.  Hot.  Ul 

18BL) 

Fbauvulsht  CkurvaTAHcns— Skbet  Tausr— 8iu 
or  Dbcbdskt's  Lixn. 

1.  nnder  Code  N.  C.  1  1545,  orovidlng  th»t 
fraadalent  gifts,  grants,  eto.,  Bhalf  be  void  as  to 
nersons  who  "are,  shall,  or  might  be"  thereby 
defraaded  of  their  dafms,  a  grant,  made  In  oob- 
templation  of  insoIveDuy,  witbont  valaable  con- 
sideration, and  with  the  understaodiog  that  the 
land  shoald  be  held  fcnrthe  braefit  of  the  grantor, 
and  shielded  from  such  debts  as  he  then  owed  or 
should  inoor,  was  void  as  to  snbseiaent  cred- 
itors. 

2.  It  was  Immaterial  that  the  ooDveyance  wm 
absolute  on  its  face,  and  omtidned  bo  elanae  of 

defeasance. 

a  Ueoedeat,  with  Intent  to  deftsnd  his 
creditors,  convoyed  land  to  his  son,  and  the  lat- 
ter oonv«ad  it  to  his  tnrother,  decedent's  admin 
istratw.  In  trust  for  their  father  and  his  heirs. 
The  adndnistrator  fllod  hla  final  wxxnmt,  and 
left  debts  of  decedent  unpaid,  without  selUiiK  or 
applying  for  license  to  sell,  said  land.  Hod 
that,  under  Code  N.  C.  |  1486,  providing  that 
where  a  deoedent's  personalty  Is  insaBcient  to 
pay  his  debts,  his  admlDistrator  shalL  withoot 
undue  delay,  apply  to  the  court  for  lioeose  to 
sell  his  real  estate,  and  that  the  court  may,  at 
the  instance  of  any  creditor,  compel  him  to  ftx- 
(orm  his  duty,  there  was  no  necessity  that  a 
creditor  shonld  demand  of  the  administrator  that 
he  sell  said  land,  before  bringing  an  aotlmi  to 
compel  him  to  do  so. 

Appeal  from  superior  court,  Granvflte 
county :  Edwin  T.  Boykim,  Judge. 

Action  by  Thomas  D.  Clement,  adminis- 
trator of  Amos  Gooch.  against  W.  W. 
Cozart,  administrator  of  James  C.  Coiart, 
et  al.,  to  compel  said  defendant  to  render 
an  accoont  of  bis  Intestate's  personal 
property,  end  to  subject  certidn  laud,  if 
necessary,  to  the  payment  of  a  debt  doe 
plaintirr's  intestate. 

Statkmknt  by  th«  Cocrt.  The  plain- 
tiff, by  leave  ot  the  conrt  first  bad  and 
obtained,  files  the  following  amended 
complaint,  and  alleges:  "(l)  That  Amos 
Gooch,  late  ot  mXd  coan^  ot  Qranvllle, 
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died  Intestate  In  said  coanty  In  the  montli 
ot  Mun-'h,  1885.  (2)  That  on  the  16th  ot 
March,  1885,  plaiotitt  was  daly  appoluted 
and  qualified  as  administrator  upon  said 
Intestate's  estate.  (3)  That  on  the  let 
o(  September,  1877,  the  defendant  Thomas 
I.  Smith  and  James  C.  Coiart  and  Juho 
G.  Harris,  for  a  valuable  consldRratlon, 
executed  and  delivered  to  plaintlfTs  said 
intestate*  Amoa  Gomih,  their  bond  for 
the  payment  to  liim  ot  the  sum  of  one 
thousand  dollars.  <4)  That  at  the  Sep- 
tember term,  1886,  of  the  superior  court 
of  said  coanty.  plaintiff,  as  admluistrator 
as  aforesaid,  recovered  Judgment  on  said 
bond  against  the  said  Thomas  I.  Smith 
and  the  said  James  O.  Cozart  for  $1,245, 
with  Interest  on  fl,000,  the  principal  sum 
in  said  bond,  at  the  rate  of  six  per  cent, 
per  annum  from  the  6th  day  of  February, 
18R6,  until  paid,  and  for  his  costs  of  ac- 
tion. (5)  That  on  the  15th  of  February, 
1888t  said  Smith,  who  was  a  aon-ln-law  of 
the  said  James  C,  paid  in  part  satlsfac- 
tlop  of  said  Judgment  debt  9468.S2;  that 
no  other  or  further  payments  have  been 
made  towards  the  satisfaction  ot  said 
debt,  leaving  a  balance  of  f  ,wlth  In- 
terest as  aforesaid  from  the  day  of 

 ,  188—,  Htlll  due  and  owing  as  afore- 
said. (6)  That  by  deed  absolute  on  its 
face,  dated  2l8t  of  November.  1871,  the 
said  JameaO.Cosart  and  bis  wife,  Jane,  for 
the  recited  consideration  of  $2,000,  con- 
veyed to  their  son-in-law  the  defendant 
David  C.  'Lnnsford.  and  to  their  son  the 
defendant  Thomas  Q.  Coxart.three  tracts  of 
land. all  lying  nearthe  waters  of  Tar  river. 
In  said  county  of  Granville,  to-wlt:  [The 
three  tracts  of  land  are  set  out  by  metes 
and  bonndii,  aggregating  870  acres.J  (7) 
That  at  the  time  of  the  execution  of  said 
deed  the  said  James  C.  Cosart  was  great- 
ly Indebted,  much  beyond  hia  ability  to 
pay,  and  said  deed  was  executed  by  hlra 
and  hlH  said  wife  with  the  Intent  to  hinder, 
delay,  and  defraud  the  then  and  all  subse- 
qaent  creditors  ot  said  Jamss  C.,  and  this 
euvlnons  purpose  of  the  said  James  C. 
and  bis  said  wife  was  well  known  to  the 
said  grantees  and  to  the  cestui  que  trusts 
In  said  deed  at  the  time  of  the  execution 
thereof  as  aforesaid.  (8)  That  said  deed 
was  executed  by  said  James  C.  and  his 
said  wife,  as  plaintiffs  are  Informed  and 
believe,  upon  some  secret  trust,  for  the  use 
and  benefit  ot  tiie  said  grantors.  In  some 
way  unknown  to  plaintiffs.  (91  That  no 
part  of  said  recited  consideration  of  $S.- 
000  was  ever  paid  by  said  grantees  to  said 
grantors,  nor  was  it  ever  intended  by  ei- 
ther or  any  of  the  parties  to  said  deed 
that  said  nam  ot  $2,000,  or  any  part  there- 
of, ever  should  be  paid,  hut  said  deed  was 
In  truth,  and  was  intended  by  the  parties 
to  it  to  be,  a  voluntary  conveyance.  (10) 
That  said  James  C.  Cuzart  died  intestate 
In  said  county  ot  Granville  In  the  year 
1887.  (11)  That  on  the  23d  of  April,  1888, 
the  defendant  William  W.  Cozart,  who 
was  a  son  ot  the  said  James  C.  Cocartand 
tals  said  wife,  Jane,  applied  to  the  supe- 
rior court  of  said  county  tor  letters  of 
administration  upon  the  estate  of  the 
said  James  C,  and  In  his  said  application 
he  swore  that  the  personal  estate  of  said 
James  C.  was  worth  about  $5,  and  that 


he,  the  said  James  downed  no  real  prop- 
erty at  the  time  of  his  death.  (12)  That 
on  the  24tb  of  April,  1888,  the  said  WIlllara> 
W.  Cozart  was  duly  and  legally  appoint- 
ed administrator  of  the  sold  James  Cv 
Cozart,  and  executed  his  bond  as  such  ad- 
ministrator, with  £.  B.  Cozart  and  A.  8. 
Carringtou  as  his  sureties  thereto  In  the 
penal  sum  ot  $10,  conditioned  according 
to  law  tor  the  faithful  performance  of  his 
duties  as  administrator  of  the  estate  of 
the  said  James  C.  (18)  That  on  the  IStb 
of  September,  1889,  the  said  William  W.,  a» 
administrator  as  aforesaid,  filed  in  the 
ofBce  of  the  clerk  of  the  superior  court  of 
said  county  an  inventory  ot  the  personal 
estate  of  the  said  James  G.,  ot  the  value  of 
about  $350.  (14)  That  on  the  16th  of 
April,  1890,  tiie  said  William  W.,a3  admin- 
istrator 08  aforesaid,  hied  on  oath  in  the 
office  ut  said  clerk  an  account  ot  the  sales 
of  the  personal  pro|>erty  belonging  to 
the  estate  of  tlie  said  James  G.,  and  of  all 
receipts  and  disbursements  on  account  of 
said  estate,  and  that  the  i-ecelpts  as  re- 
turned by  him  into  the  office  of  said  clerk 
Aggregated  $351.98,  and  the  dlsburseinenta 
as  returned  by  him  as  aforesaid  aggrega  ted 
$288.66,  leaving  a  balance  In  his  hands,  as- 
returned  by  him,  uf  $63.33  only,  (15)  That 
said  account  of  sales,  as  Just  abovestated, 
and  said  disbursements,  was  Intended  by 
said  William  W.  to  be.  and  Is,  bis  final 
account  with  his  said  Intestate's  ratate. 
(16)  That  the  said  James  C,  at  the  tlme^ 
of  bis  death  as  aforesaid,  left  no  money 
or  effects  or  personal  property  ot  any  kind 
whatsoever,  beyond  what  Is  stated  in 
said  Inventory  and  snid  account  of  salea 
ot  bis  said  administrator,  and  that  the- 
same  was  Insnfflclent  to  pay  said  Jame» 
C.  Cocart*s  debts,  and  the  costs  and 
charges  ot  administering  his  estate,  and 
it  will  be  necessary  to  sell  the  real  proper- 
ty, or  some  pai-t  thereof,  to  pay  his  debts, 
and  the  costs  and  charges  of  administer- 
ing bis  estate.  (17)  That  the  said  James 
G.  Cozart  died  seised  ot  thethree  (8)  tracts 
of  land,  aggregating  three  hundred  and 
seventy-two  acres,  set  forth  nnJ  de- 
scribed in  article  six  of  this  complaint. 
(18)  That  on  the  4th  duy  of  December, 
1884,  the  defendants  David  G.  Lunsford. 
and  hfe  wife,  Nancy  J.,  and  the  defendanta 
Tbomiis  G.  Cozart  and  his  wife,  Bettle  P., 
for  tlie  recited  consideration  of  $1,  con- 
veyed by  deed  said  three  (8)  tracts  of  land 
to  the  defendant  William  W.  Gozart  and 
his  heirs.  In  trnst  for  the  use  and  benefit 
of  tbe  said  James  C.  and  his  said  wife 
Jane,  for  their  lives,  and  for  the  lite  of  the 
survivor  of  them,  and,  at  the  death  of  the 
survivor  ot  them  two,  to  be  sold  by  the 
said  William  W.,  and  tbe  proceeds  of  such 
sale  to  be  by  him,  the  said  William  W., 
divided  among  the  children  or  heirs  at 
law  ot  the  said  James  G.  Cozart.  (19) 
That  the  said  Thomas  I.  Smith  Is  Insol- 
vent. (20)  That  tbe  said  James  C.  Cozart 
left  him  surviving  the  following  children, 
the  defendants  to  this  action,  who  are- 
his  only  heirs  at  law.  to-wit:  William 
W.  Cozart,  Thomas  Q.  Gozart.  James  H. 
Cozart,  Frances  Peed,  Lucy  Piper,  Nancy 
!.,  wife  ot  the  defendant  David  G.  Luns- 
ford, Martha,  wife  of  the  defendant  James- 
Jones,  Annetta,  wife  of  the  defendant 
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William  C.  Peed,  Larcreaay,  wife  of  the 
defendant  Jesse  V.  Roberta,  and  Sally, 
wife  of  thti  defendant  Thomas  I.  Smith. 
Wherefore  the  plaintiff  demands  Indsment 
against  the  defendants— (I)  That  the  de- 
fendant William  W.  Cozart,  as  adminis- 
tratr>r  of  James  C.  Cozart,  render  an  ac- 
count of  the  personal  estate  of  his  said 
Intestate,  which  did  come,  or  uttght  to 
have,  to  bis  hands  to  be  administered  by 
blm  as  sach  administrator,  and  also  ct 
the  debts  and  fnneral  expenses  of  the  said 
James  C,  and  also  of  the  costs  and 
charges  of  his  said  administrator.  (3) 
That  out  of  said  pentunal  property  eald 
administrator  pay  hln  Intestate's  debts,  If 
there  be  a  sntBcleucy  thereof  for  that  pur- 
pose. (.8)  That  It,  apon  the  taking  and 
ctattDg  of  sneh  accoant.  It  shall  appear 
that  there  Is  not  lu  the  hands  of  said  ad- 
ministrator aaufflciencyof  personal  assets 
to  pay  his  Intestate's  debts,  and  the  costs 
and  charges  of  admlniaterliig  his  estate, 
then,  andfn  that  event,  said  Wtlllam  W., 
as  administrator  as  aforefiald,  or  as  trus- 
tee as  aforesaid,  be  ordered,  adjudKed,  and 
decreed  to  sell  said  lands,  ur  as  moeh 
thereof  as  may  be  necessary  to  pay  his  iu- 
teatate's  debts,  and  out  of  the  proceeds  of 
said  sale  to  pay  said  debts.  (4)  For  their 
costs  of  action.  (5)  For  such  other  and 
further  relief,"  etc. 

In  this  action  the  defendants  demur  to 
the  amended  complaint,  that  It  does  not 
state  facts  sufficient  to  constitute  a  canso 
of  action — "(1)  In  that  it  appears  that  the 
<>onveyance  of  the  tracts  of  lauii  described 
In  the  complaint  by  James  C.  Cozort  was 
made  2lHt  November,l871,and  the  debt  on 
which  Judgment  waa  taken  by  the  plaintiff 
was  not  contracted  until  Heptamber 
1fi77;  and,  nnder  section  1545  of  the  Code, 
plaintiff's  Intestate  was  not  disturbed, 
hindered,  delayed,  or  defrauded  thereby. 
<2)  That  there  Is  no  allegatlou  that  any 
claufte  of  defeasance  was  omitted  by  mis- 
take from  thesaid  deed,  which,  being  abso- 
lute ou  Its  face,  even  though  voluntary, 
conveyed  all  Interest  which  James  C.  Co- 
xart  had  in  the  said  tracts  of  land  to  his 
sun  and  son-in-law  upon  good  considera- 
tion ;  and  no  parol  agreement  In  regard 
to  auy  present  or  future  Interest  therein, 
even  if  the  same  existed,  as  alleged  In  the 
complaint,  (it  nut  being  stated  that  it  was 
In  writing,  signed  hy  Darid  C.  Lunsford 
and  Thomas  G.  Cozart,  as  required  bysec- 
tlon  1554  of  the  Code.)  could  be  enforced 
after  the  execution  of  said  deed  by  James 
<J.  Cozart,  nor  by  his  siibnequent  creditors, 
who  now  ask  to  be  subrogated  to  his 
rights.  (S)  In  that  it  appears,  from  the 
allegations  of  said  complaint,  that  after 
the  debt  on  which  this  action  la  founded 
was  contracted,  James  C.  Cozart  had  no 
Interest  in  said  tracts  of  land  except  that 
acquired  by  the  conveyance  of  David  C. 
Lunsford  and  Thomas  G.  Court  to  W.  W. 
Corart  as  trustee,  and  such  Interest  ex- 
pired with  the  life  nf  aaid  James C.  Cozart, 
and  there  vas  nothing  left  of  which  ho 
was  seised  at  his  death  which  his  admin- 
istrators could  sell.  (4)  That  the  allega/- 
tlons  of  said  complaint,  in  regard  to  cred- 
itors of  James  C.  Cozart  In  1871,  are  vatrne 
and  indefinite,  and  should  be  disregarded, 
■as  their  claims  are  long  since  barred ;  and 


beddes,  the  plalntitt  shows  no  connectioa 
of  any  creditors  then  existing,  II  then 
weresucfa,  as  allesed,  with  this  proceeding, 
nor  Is  there  any  allegation  that  any  rights 
of  such  creditors  were  assigned  to  the 
plaintiff's  Intestate.  (6)  That  there  la  no 
allegation  that  the  defendant  W.  W.  Co- 
sart,  as  administrator  of  James  C.  Cozart, 
has  refused  to  bring  suit  to  sell  any  land 
upon  the  request  of  the  plaintiff,  or  In  any 
way  neglected  to  perform  any  daty  In  re- 
gard thereto.  Wherefore  the  defendants 
demand  Judgment  that  the  aafd  plaintiff 
has  no  cause  of  action  against  them  upon 
the  facts  alleged,  and  tliat  the  said  James 
C.  Cozart  had  no  interest  at  h la  death  In 
the  said  tracts  of  land,  which  could  tiesold 
by  defendant  W.  W.  Cosart,  either  aa  ad- 
ministrator nr  tmstee,  and  that  the  plala- 
tlffbad  made  no  request  for  such  sale  prior 
to  this  action,  and  for  these  reasons  thst 
this  demnrrer  be  sustained  and  said  ao- 
tfon  be  disralased  as  to  all  the  defendantR; 
that  as  tbereappeara  from  said  complaint 
to  be  no  necessity  for  an  account  of  thf 
adminlstracion  of  said  estate,  and  It  is  al- 
leged tfaattfaere  has  been  a  final  settlement 
thereof,  this  action  be  also  dismissed  as  to 
the  administrator.  * 

Plaintiff  appeals  from  a  Jodgment  sus- 
taining a  demurrer  to  his  amended  com- 
plaint. Reversed. 

L.  C.  Edwards  and  Batebelor  A  DeveP' 
eux,  for  appellant.  John  QrHbam  and 
A.  W.  Ornbam,  for  appellee. 

DATm,J.  1.  Theflratgroondofdemarrer 
la  based  upon  the  fact,  as  apiieara  In  the 
complaint,  that  the  debt  of  the  plalntIO 
waa  not  contracted  until  some  time  after 
the  deed  from  James  C.  Cozart  to  his  son- 
in-law  was  executed,  and  the  deed  cuold 
not,  therefore,  be  embraced  by  the  atat- 
nte  of  frauds,  (Code.  S 154S.)  wbfcb  makes 
void  fraudulent  gifts,  grants,  etr.,  "only 
as  against  that  person,  his  heirs,  execu- 
tors, and  assigns,  whose  debts,  acconnta. 
damages,  penalties,  and  forfeitures,  by 
anch  fraudulent  orcovlnoua  devicee  and 
practices  aforesaid,  are,  shall,  or  might 
l>e  In  any  wise  disturbed,  hindered,  de- 
layed, or  deftaaded,*  etc.;  and  It  ta  Insist- 
ed that  a  debt  which  had  no  existence 
when  the  deed  was  made  could  not  be  su 
distnrbed,  hindered,  etc.  We  apprehend 
that  If  a  deed  be  made,  showing  upon  Us 
face  a  full,  valuable  cousideration,  bat 
upon  the  secret  trust  that  the  vendee 
shall  not  pay  anything  therefor,  but 
shall  hold  the  same  In  contemplation  of 
Insolvency  for  the  benefit  of  the  vendor, 
so  DB  to  protect  and  shield  the  property 
agalDst  any  debts  that  be  may  owe  at 
the  time,  or  any  liabilities  that  he  may 
subnequently  Incur,  such  a  deed  would  be 
Told  as  to  all  pentuns  whose  claims  "are, 
shall,  or  might  be**  defrauded  thereby 
As  to  pre-existing  debts,  snch  a  deed 
woDid  be  Ipso  ^to  frandolent  and  void. 
Morgan  v.  McLelland,  8Dev.82.  '*AtoIou- 
tary  rtmveyance  Is  necessarily  and  in  law 
fraudulent  when  opposed  to  the  claim  of 
a  prior  creditor;**  as  ogalnst  subsequent 
creditors,  whether  fraudulent  or  not  de- 
pends upon  the  bona  Srtea  of  the  trausac- 
tlun,  and  the  question  is  one  of  intent,  to 
be  passed  upon  by  the  Jury.   O'DanW  r. 
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Crawford,  4  Dev.  107,  In  vblch  the  enbject 
ortraadnlmt  conveyances  la  elaborately 
discussed  Id  coneurrint;  opinions  by  Bup- 
FIN,  C.  .1.,  and  Gabton  and  Danibl,  JJ. 
The  first  gronnd  ot  demurrer  cannot  be 
Bustalned. 

2.  The  second  ^ound  o(  demnrrer  Is 
that  there  Is  no  alleKatlon  of  any  clanse 
of  defeasance,  and,  the  deed  being  upon 
good  consideration,  the  grantor  bad  no 
Interest  in  the  land  which  could  be  en- 
forced by  him  or  his  subsequent  creditors. 
If  the  conveyance  was  made  npon  a 
trandalent  trnst:,  ot  conrse  the  court 
would  not  aid  the  grantor  In  Itnentorce- 
ment,  bnt  the  deed  was  void  as  to  credit- 
ors, and  no  clause  of  defeasance  was  nec- 
essary as  to  them,  and  the  aeeond  gronnd 
of  demurrer  cannot  be  snirtalned. 

8.  The  third  sronnd  of  demnrrer  cannot 
be  sustained.  The  plaintiff's  action  rests 
npon  the  allegation  that  the  deed  of 
James  C.  Coiart  to  his  eon-ln-law  Lnns- 
ford  was  fraudulent  and  void  as  against 
creditors,  and  neltlier  Lunsford  nor  W.  W, 
Cocart.  the  trustee,  acquired  any  title  as 
against  creditors. 

4.  Tbe  fourth  ground  of  dtjmnrrer  Is 
based  npon  the  asmimptlon  that  the  deed 
could  only  be  fraudulent  and  void  as 
agalnnt  creditors  existing  at  the  time  ot 
the  deed.  As  we  have  seen,  this  la  a  mlii- 
apprehension,  and  tbe  fourth  ground  ol 
demurrer  cannot  be  eastalned. 

5.  It  it)  alleged  In  the  complaint,  and  tbe 
demurrer  admits,  that  the  personal  prop- 
erty of  the  decedent  was  InsofUclent  to 
pay  hlB  debts,  and  that  a  sale  of  hla  real 
estate  was  necessary  for  that  purpose. 
The  statute  (Code.  S  I486)  makes  It  the 
duty  of  tbe  administrator,  without  undue 
delay,  to  apply  to  the  court  for  license  to 
•ell  the  real  estate,  etc..  and  the  court,  at 
the  inetance  of  the  creditor,  may  compel 
him  to  perform  tble  duty.  Pelletler  v. 
BaimderR,  67  N.  C.  261.  For  tbe  purposes 
of  demnrrer,  tt  Is  admitted  that  the  deed 
o!  the  decedent  was  made  with  tbe  intent 
to  hinder,  delay,  and  defraud  tbe  then  ex- 
isting and  aubiRequent  creditors  ot  the 
grantor,  and  that  the  defendant  adminis- 
trator was  a  party  to  this  fraudulent 
transaction;  that  he  had  filed  his  flnnl  ac- 
count, leaving  df  bts  of  the  decedent  un- 
paid, without  selllug,  or  applying  to  the 
court  for  license  to  sell,  the  real  estate  of 
bis  Intestate;  and  from  the  facts  fully  ap- 
pearing In  the  complaint,  and  admitted 
by  tbe  demurrer,  tbe  administrator  had 
designedly  failed  and  neglected  to  perform 
his  duty,  and  apply  to  the  court  for 
llcenee  to  sell  tbe  land  fraudulently  con- 
veyed by  the  deed  of  the  Intestate,  under 
and  through  which  he  and  the  other  de- 
fendants are  beneficiaries,  and  from  the 
facta  appearing  In  tbe  complaint  no  de- 
mand waa  necessary.  Before  the  real  es- 
tate of  a  decedentcan  besold  to  pt^r debts, 
either  npon  the  application  ot  an  adminis- 
trator or  at  tbe  Instance  of  a  creditor,  un- 
der aectlons  1448  or  1474  of  the  Code,  It 
mast  be  made  lo  appear  tbet  the  person- 
al estate  has  been  exhausted  or  is  Ipsuffl- 
dent  to  pay  the  debts  of  the  decedent,  and 
this  may  be,  and  usually  is.  ascertained 
by  an  aeeonnt.  This  Is  well  settled,  as 
wUI  appear  by  reference  to  the  present 
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case,  when  before  this  court  on  a  former 
appeal,  (107  N.  C.  696,  13  S.  B.  Bep.  254.) 
and  caseatherecited.  And  the  fifth  ground 
of  demurrer  cannot  be  sustained.  There 
is  error,  and  the  demurrer  must  be  over- 
ruled. ll«t  this  be  certified,  to  the  end 
that  tbe  didendanta  may  answer  or  not, 
as  tta«9'  may  be  advised. 


BiGHMOND  ft  D.  B.  Co.  V.  Town  of  Bkids- 

VILLK. 

(SupraM  Court  i3f  JSarfh  OaroUma.  Deo.  L 

Bauuvm  or  Isvald  Tiz— Dauiin. 

Act  H.  C.  1687,  c.  187,  %  84,  provides  that 
in  every  case  where,  for  any  reas(m,  a  tax  paid 
is  olalmad  to  be  Invalid,  tbe  perww  paying  tbe 
sams  may,  wJtUn  SQ  uya  utar  payment,  de- 
mand the  same  In  wrldng  l!roin  the  treaaorer  of 
the  town  levying  the  tax;  and,  If  the  tax  Ib  not 
refunded  wltiitn  90  days  thereafter,  a  right  of 
action  therefor  aearuoB  agslnst  the  town.  Held, 
that  a  demtiad  within  80  days  after  payment  was 
a  pi-eceanlsite  to  a  right  ox  action;  and  aoom- 

Slaint,  in  such  ease,  irtiloh  falls  to  sUegB  souk 
emand,  is  InsaffloMnt  on  demnrrar. 

Appeal  from  superior  court,  Bocklng- 
hain  county;  John  G.  Bvncm,  Judge. 

Action  bytheBichmond  ft  Danville  Ball- 
ruad  Company  against  the  town  ut  Belds- 
vllle  to  recover  a  tax  claimed  to  be  Illegal, 
and  paid  onder  protest.  From  a  judgw 
ment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Statgubnt  by  the  Coukt.  The  plain- 
tin  brought  thlfl  action  to  recover  the 
sum  of  9200  which  it  alleges  the  defendant 
unlawfully  collected  from  It  as  license  tax. 
It  alleges  that  It  was  a  common  carrier  of 
freights  and  passengers  Into  and  out  of 
this  state  Into  and  from  other  states: 
that  It  was  not  subject  to  sncb  tax ;  that 
such  tax  interfered  with  Interstate  com- 
merce, and  was  Imposed  in  violation  of 
the  constitution  ol  the  United  States,  etc. 
The  defendant,  among  other  defenses, 
pleaded  "that  plaintiff  failed  to  make  a 
demand  for  the  taxes  so  paid  within 
thirty  days  after  payment  thereol,  as 
provided  by  law  in  such  cases,  and  for 
this  reason  dtfendant  says  plaintiff  com- 
pany cannot  maintain  this  action,  and 
pleads  the  same  In  bar  thereof.**  By  con- 
sent ot  parties  the  court  found  tbe  follow- 
ing facts:  "(4)  That  in  the  years  1887  and 
lf{88  the  defendant  levied  a  license  tax  of 
960  for  each  of  said  years  on  the  plaintiff 
company ;  the  following  being  the  town 
ordinance:  'For  defraying  the  current  ex- 
pensea  of  the  corporation  for  the  year 
1887,  the  following  general  (on  real  and 
personal  eatate)  poll  and  llcenee  taxes 
shall  be  levied  and  collected,  to-wit:  On 
each  railroad  company  a  tax  of  fifty  dol- 
lars.* That  this  tax  was  continued  during 
the  year  1889,  hut  increased  to  one  hun- 
dred dollars.  (6)  That  on  the  18th  day  ot 
March,  1889,  the  taxes  for  the  ypar8l887 
and  1888  were  demanded  by  the  tax  col- 
lector of  the  town  of  Beldsvllle  of  the 
plaintiff,  and  payment  refused.  That  on 
the  19th  of  March,  1889,  the  tax  eollector 
levied  on  some  of  the  cars  ot  plathtltt  for 
said  tax,  when  plaintiff  paid  the  same,  un- 
der protest,  to  save  Its  property  from 
sale;  tbe  protest  bring  as  follows  *To 
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the  lax  collector  of  ReitlevlUe,  North  Car- 
oIlDa:  Pleaee  take  notice  that  the  Rlcb- 
iDODd  and  DaoTille  Railroad  Company 

6 ays  the  one  hnndred  dollani  claimed  by 
eldsTlUe  against  Bald  company  under 
protest,  and  that  It  will  sue  to  recover  the 
Bame  In  due  time.  D.  Schknck,  Counsel  R. 
&D.  R.  R.  Co.  March  19tb.  1889; '  on  the 
back  or  which  Is  Indorsed :  *  I  accept  serv- 
ice ot  this  jproteat.  R.  M.  Clack,  Tax 
Collector.*  That  said  ClaAlc  was  tax  col- 
lector at  that  time.  That  in  June.  1889, 
Uie  tax  collector  demanded  the  flOO  tax 
levied  for  the  year  1880,  and  payment  was 
refuRed.  That  he  levied,  and  the  tax  was 
paid,  on  the22d  of  June,  1889,  under  like 
protest  and  proceedlnKS  as  were  bad  for 
the  taxes  ot  1886  and  1887.  (6)  That  on 
the  23d  day  of  July.  1889,  ptaintitt  demand- 
ed of  defendant  the  refandlng  or  repay- 
ment ot  tbe  taxes  paid  or  set  ont  In  find- 
tng  ot  tact  No.  5,  which  was  refuBed." 
Thereupon  the  court  gave  Judsuient, 
whereof  the  following  1b  a  copy:  "This 
cauae  coming  on  to  be  heard,  a  trial  by 
Jury  having  been  waived,  and  the  facts 
agreed  to  be  admitted  and  foand  by  the 
court,  and  being  found  and  admitted,  as 
set  oat  In  tbe  case.  It  Is  ordered,  adjodged, 
and  decreed  that  tbe  town  ot  Befdsviue-lB 
authorised  to  levy  tbe  tax  Imposed  under 
the  ordinance  of  said  town  against  tbe 
plaintiff  company,  and  that  the  same  is 
not  unconstitutional.  Tbe  other  ques- 
tions are,  therefore,  not  passed  upon. 
And  it  is  further  considered  by  the  court 
that  the  plalnMft  take  nothing  by  itswrlt; 
that  the  defendant  go  hence  without  day, 
and  recover  Its  costs  of  action,  to  be 
taxed  by  the  clerk."  Tbe  plaintiff  except- 
ed, and  appealeii  to  this  court. 

It.  Hchvuck  and  Qeo.  F,  Bason,  tor  appel- 
lant. 

Mbbbiuon,  C.  J.  It  IB  not  qnestloned 
that  tbo  defendant,  through  Its  officers 
and  a«ents,  had  power  and  authority, 
by  the  terms  and  purposes  of  the  statute 
Incorporating  It,  to  Impose  and  collect  the 
liceufie  tux  complained  ol  by  the  plainttrr. 
The  latter  contends,  however,  that  that 
statute  and  tax  were  uolawful  and  void, 
because,  as  it  alleges,  they  were  In  con- 
travention ot  the  constitution  of  the 
United  States,  (article  1,  fi  8,  par.8,)  which 
declares  and  provldea  "that  congress 
shall  have  power  *  *  *  to  regulate 
couimerce  with  foreign  nations,  and 
among  tbe  several  states,  and  with  the 
Indian  trlbeB."  We  are  not  called  upon, 
nor  would  It  be  proper  for  us,  to  decide  tbe 
grave  question  thus  sought  to  be  raised, 
because,  apart  from  it,  and  apon  another 
and  different  ground,  the  plaintiff  Is  not 
entitled  to  recover.  Whether  the  statute 
referreii  to  Is  valid  or  not,  it  is  very  cer- 
tain that  the  legislature  deemed  It  valid, 
and  Intended  further  tliat  euch  tax  as 
that  In  question  might  be  imposed  and 
collected  and  treated  as  a  tax.  The  stat- 
ute s(i  expressly  declares.  This  being  so, 
as  soon  as  the  defendant  collected  the  tnx 
complained  of,  the  plaintiff,  if  It  intended 
to  Insist  that  it  was  unlawfully  imposed 
and  collected,  within  ftO  days  next  there- 
after, ought  tu  have  demanded  of  the  de- 
fendant tbat  it  refund  tbe  money  so  col- 
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lected  from  It  as  a  tax.  The  statute  (Acts 
1887,  c.  187,  fi  84)  provides  and  glveHtbe 
remedy  In  each  case.  It  forbids  tbegrant 
of  relief  by  injunction  against  the  collec- 
tion of  any  tax,  and  farther  provldea  tbat 
"  in  every  cose  the  person  or  persons  claim- 
ing any  tax,  or  any  part  thereof,  to  be  for 
any  reason  Invalid,  or  that  the  valnatlou 
ol  his  property  Is  excessive  or  unequal, 
who  shall  pay  the  same  to  the  tax  col- 
lector, or  other  proper  authority,  in  all 
respects  as  though  the  same  was  legal 
and  valid,  such  person  may,  at  any  time 
within  thirty  days  after  such  payment, 
demand  the  same  In  writing  from  the 
treasurer  of  the  wtate,  or  ot  tbe  county, 
city,  or  town,  lor  the  benefit  or  under  the 
authority  or  by  the  request  of  which  the 
same  was  levied."  etc.  This  statutory 
provision  and  regulation  is  significant 
and  Important  In  Its  purpose.  It  pr^ 
scribes  and  establishes  a  method.— tbe 
method  and  procedure  whereby,  when  an 
Illegal  or  Improper  tax  has  been  Impomd 
and  collected,  tbe  right  of  the  party  com- 
plaining may  be  settled,  and  the  money 
improperly  taken  promptly  refunded  to 
him.  The  purpose  Is  to  require  a  prompt 
demand  for  tbe  refunding  of  ttati  money 
claimed,  with  a  view  to  a  settlement  ol 
the  matter  In  dispute  while  the  tacts  In 
respect  thereto  are  fresh  In  the  mtnds  ol 
those  who  know  them,  to  expedite  Jus- 
tice, prevent  litigation  if  possible,  and 
economize  as  to  costs.  To  that  end  tlie 
proper  authorities  are  required  to  exam- 
ine and  pass  upon  the  merits  of  the  claim, 
as  they  are  required  to  do  as  to  claims 
generally  against  the  state,  city,  or  town, 
as  the  case  may  be. 

The  demand  within  the  time  specified  is 
made  a  prerequisite  to  an  action  to  re- 
cover the  money  claimed.  The  section  ol 
tbe  statute  cited  further  provides  tbat.  If 
tbe  money  80  demanded  "sbi^l  not  be  n- 
tunded  wittalu  ninety  days  tberealter,  [the 
claimant]  may  sue  such  county,  city,  or 
town  for  the  amount  sodemanded, Includ- 
ing in  his  suit  against  the  county  both 
state  and  county  tax;  and  It,  upon  tbe 
trial,  it  shall  be  determined  that  such 
tax,  or  any  pai't  thereof,  was  levied  ur 
assessed  for  an  illegal  or  unauthorised 
purpose,  or  was  lor  any  reason  InTalld  or 
excessive.  Judgment  shall  be  rendered 
therefor,  with  Interest,"  etc.  Such  prereq- 
uisite ot  demand  is  not  confined  to 
claims  for  refunding  any  particular  claaa 
of  taxes,  or  taxes  Illegal  or  invalid  on  any 
particular  account  or  tor  any  particular 
cause.  The  statute  Is  broad  and  compre- 
hensive in  its  terms  and  purposes,  and 
appliefi  to  all  taxes,  on  whatever  account 
claimed  to  be  Illegally  collected.  The  lan- 
guage employed  Is,  "In  every  Boch  case 
the  person  or  persons  claiming  any  tax.  np 
any  part  thereof,  to  be  for  any  reason  In- 
valid," etc.  If  It  be  granted  that  tbe 
statute  under  which  the  tax  was  Impused 
was  void,  this  would  not  pat  the  plain- 
tiff's claim  without  tbe  statute  cited 
above.  The  defendant  bad  at  least  color- 
able authority.  The  tax  was  Imposed, 
colleiTted,  paid  under  protest  as  a  tax. 
pnd  so  treated.  Wecan  see  no  reason  wbv 
tbe  plaintiff's  claim  Is  on  a  different  foot- 
ing from  other  taxes  claimed  tu  be  nnlaw- 
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fully  levied  and  collected.  Tbe  statute 
embraces,  by  Its  broad  terms  and  pur- 
pOHes,  all  such  taxes.  Nor  Is  the  prensq- 
olsite  to  bringlnKan  action  tbnsrequired 
unjast  or  anreasonable.  Tbe  claimant 
hna  30  days  nezt  niter  be  pays  the  taxes 
alleK(-'d  by  him  tn  be  Illegal,  wltbtn  which 
to  make  demand  as  required.  Tbe  de- 
mand iB  simple,  easily  made,  and  the  time 
allowed  to  ample  for  such  purpose.  If  it 
shall  not  benompUed  with  in  90  days  after 
it  is  made,  tbe  claimant  Is  allowed  to 
bring  bis  action.  He  Is  not  deprived  of 
his  action,  nor  of  Jast  opportunity  to  as- 
sert bis  right.  The  preliminary  requisite 
to  bringing  his  action  Is  fur  his  benefit, 
as  well  as  that  ol  the  state,  county,  city, 
or  town.  It  la  not  unwarranted.  Tbe 
l^islature  clearly  baa  power  to  prescribe 
and  regulate  by'statute  tbemethod  of  pre- 
ferring claims  against  the  state  and  its 
agencies  for  taxes  Illegally  levied  and  col- 
lected, as  well  as  on  other  accounts,  and 
bow  and  when  actions  to  estalillsh  and 
enforce  such  claims  shall  be  brought  and 
coudncted.  Railroad  Co.  v.  Lewis,  90  N. 
C.02, 58.  E.  Rep.  83;  Mace  t.  Cummls- 
Bdoners.  99  N.  C,  66.  6  S.  K.  Rep.  740.  Tbe 
statutory  provision  under  consideration 
Is  founded  on  Justice,  convenience,  and 
Bound  policy.  Tbe claasotclslmsto  which 
it  refers  are  against  the  state  and  its 
agencies.  The  latter  are  presumed  to  be 
honest  and  Just,  prepared  and  willing  to 
allow  and  discharge  all  well-founded 
claims  against  them.  They  are  not  pre- 
Romed  to  desire  to  litigate  or  withhold 
justice  from  any  one;  nor  in  their  nature, 
buslneBfl  relations,  and  transactions  can 
tbey  know  of  tJie  nature  and  merita  of 
multitudes  of  clafnie  and  demands  that 
may  be  made  against  them.  In  the  ab- 
sence of  notice.  It  Is  tber^ore  right,  Jnst, 
and  expedient  to  require  persons  having 
ancb  claims  and  demands  to  present 
them,  and  with  reasonable  promptness, 
belora  bringing  actions  to  establinh  and 
enforce  them.  To  so  require  ImpoHes  no 
unreasonable  burden  upon  claimants; 
and  the  latter  should  not  be  allowed  to 
delay  making  demand  upon  tbe  public  an- 
cbocttiea  that  claims  due  them  be  recog- 
nised and  paid,  or  denied  and  rejected. 
This  Is  especially  so  as  to  claims  for  tuxes 
improperly  or  unlawfully  exacted.  Such 
clidms  should  bv  made  and  settled  as 
soon  as  practicable. 

It  is  Insisted  that  the  statute  Is  only  di- 
rectory; that  there  are  no  negative  words 
afauwing  a  purpose  to  prevent  the  recov- 
ery If  the  demand  shall  not  be  made  with- 
in 30  days  next  alter  the  collection  of  tne 
Illegal  tax.  The  terms  and  purpose  to  re- 
quire such  demand,  and  within  that  time, 
are  express;  and,  if  there  ere  no  express 
words  of  negation,  this  appears  by  the 
strongest  Implicatlou.  If  the  demand 
may  be  made  after  the  lapse  ol  80  days, 
within  wbat  time  shall  It  be  made?  Will 
itbesnfficient  it  made  within  60  days, 
within  6  months,  within  1  year,  within  2 
years,  after  the  collection  of  the  tax?  Tbe 
demand  must  be  made  within  30  days, 
else  the  statute  has  no  reasonableor  prac- 
tical meaning.  It  must  be  alleged  In  the 
complaint  that  It  was  so  made;  otfaer- 
wise,  no  BUffieirat  cause  of  action  Is  al- 


ibied. It  cannot  be  that  tbe  statute  is 
meaningless,— a  mere  form.  There  are 
num«*oas  statutes  similar  to  the  one  un- 
der consideration,  and  they  liave  been 
uniformly  upheld  and  enforced.  There  Is 
no  reason  why  they  should  not  be,  where 
the  regulations  and  prerequisites  they 
prescribe  are  reasonable.  Cqde,  S3  756, 
m ;  liOre  t.  Commissioners,  64  N.  G.  706; 
Jones  T.  Commissioners,  78  N.G.  183;  Haw- 
ley  V.  FayettevUle,  ^  N.  C.  22;  Boyster  v. 
Commisrioners,  98  N.  C  148. 8  8.  E.  Bep. 
789. 

The  defendant  expressly  allesres  in  Its 
answer,  as  a  defense,  that  the  plaintiff  did 
not,  within  SO  days  next  after  the  pay- 
ment of  the  alleged  unlawful  taxes,  demand 
that  It  refund  to  the  plalntlB  the  sum  of 
money  so  collected;  and  the  court  so 
found  the  fact  to  be.  As  the  demand 
was  essential  to  the  plaintiff's  cause  of  ac- 
tion, and  no  such  demand  was  alleged  In 
the  complaint,  and  It  appears  none  was 
made  within  the  time  prescribed,  the 
plalntiCt  cannot  recover.  Thecourt,  there- 
fore, property  entered  Judgment,  upon  tbe 
facts  found,  for  tbe  defendant.  It  need 
not,  however,  bavererlted.  as  the  reason 
for  Its  Judgment,  that  the  statute  alleged 
to  be  void  was  valid.  Such  recital  was 
unnecessary,  and,  moreover,  tbe  proper 
ground  upon  which  the  Judgment  rests  is 
that  no  demand  was  made  as  required  by 
the  statute,  and  the  Judgment  upon  that 
ground  mast  be  aflSrmed. 


National  Bank  op  Chambbbsbubo  t. 
Obiuh. 

(Supreme  Court  of  Xorih  CaroUna.  Nov.  IT, 

1891.) 

BST-OVF— ISDBPBMDBST  TBAHaAOnONS. 

Defendant  gare  his  note  to  T.  Mf^.  Co., 
who,  before  maturtty,  suld  it  to  plaiatifl.  After 
the  transfer,  and  suit  for  Its  collection  com 
menced,  one  M.,  who  was  attorney  for  plaintiff, 
and  also  treasurer  of  T.  Hfg.  Co.,  agreed  that 
defendant  should  do  certain  work  lorT.  Mfg.  Co.. 
and  that  his  commissions,  when  collected,  Hbould 
be  applied  in  payment  <^  tbe  note.  T.  Hfg. 
Co.  became  insolvent,  and  the  oommisBlons  were 
not  so  applied  or  paid  to  defendant  B^d,  In  the 
action  on  the  note,  that,  as  M.  's  agreement  to 

giy  defendant  commissions  on  worlc  for  T.  Mfg. 
0.  had  no  connection  with  plaintiff,  tbe  com- 
missions could  not  be  set  oft  against  tbe  note. 

Appeal  from  superlorcourt,  Moore  coun- 
ty; lilDWiN  T.  BoYEiN,  Judge. 

Action  on  promissory  note  by  National 
Bank  of  Chambereburg  against  Lewis 
Grimm.  From  a  Judgment  for  plalntlB 
defendant  appeals.  Affirmed. 

Statement  by  the  Coubt.  The  defend- 
ant made  his  promissory  note  to  the 
Taylor  Manufacturing  Company  for  f401.- 
9d,  dated  the  2d  day  of  April,  1K86,  and  due 
six  months  from  date.  Before  the  latter 
matured,  this  company  indorsed  tbe  same 
for  value  to  the  plalnUff  as  collateral  secu- 
rity lor  Its  Indebtedness  by  notes  to  tbe 
plaintiff.  This  note  was  not  paid  at 
maturity  on  the  iSth  day  of  November, 
1886,  and  thesald  company  "took  it  up, 
along  with  several  other  past-due  dis- 
counts, by  giving  to  the  bank  (the  plaln- 
tlD)  a  new  note  lor  an  amount  equal  to 
tbe  sum  then  due  on  the  discount  so  tak-# 
en  up,  and  on  the  same  day  again  depos- 
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Ited  with  the  bank*  tbe  note  now  sued  up- 
on, as  collateral  aecQiity  tor  the  aew  note 
mentioned.  There  is  dne  npoo  tbe  latter 
note  to  the  plaintiff  from  the  company  a 
sum  of  money  largely  In  ezcecta  of  the 
amount  due  upon  tbe  note  sued  apon.  J. 
M.  McDowell  held  tbe  note  sned  upon  as 
attorney  tor  the  plaintiff  for  collection, 
and  he  hrnufrht  this  action  In  April,  1888, 
and  the  defendant  was  then  Informed  that 
the  plidntiff  owned  It,  and  he  knew  that 
It  bad  at  first  been  Indorsed  to  the  plain- 
tiff before  maturity  for  value;  hot  there 
was  no  evidence  that  he  knew  of  subae- 
quent  dealings  between  the  plaintiff  and 
tbe  company.  There  was  noerldencethat 
tbe  said  company  owed  the  defeudant 
any  amount  before  the  brlDfdng  Of  this 
action.  The  d^ndant  testifleo,  among 
other  things,  that  the  Taylor  Manufact- 
uring Company  became  indebted  tu  blm 
In  the  years  1S88  and  1890  In  an  amount 
exceeding  the  note  sned  on,  and  that  la 
June,  1890,  the  defendant  called  apon 
JohnM.  McDowell.ae  attorney  for  plaintiff. 
That  it  was  then  and  there  agreed  between 
tbem  that.  It  tbe  defendant  woold  make 
sale  of  certain  machinery  tor  the  Taylor 
Manofactariag  Company,  and  send  tbe 
notes  lor  tbe  same  to  the  Taylor  Manu- 
facturing Company,  which  notes  shonld 
Include  tbe  defendant's  commissions,  the 
said  commissions,  wben  collected,  should 
be  applied  to  the  defendant's  note.  That 
thereafter  the  defendant  made  such  sales, 
and  bis  commissions  amounted  to  more 
than  enough  to  pay  the  note,  attorney's 
fee,  and  coats  of  suit;  and  that  be  sent 
the  notes,  which  Included  hie  commissions, 
to  the  Taylor  ManatActurlng  Company. 
A  demand  was  made  by  plaintiff  upon  de- 
fendant before  tbls  action  waacommenced 
lor  the  costs  and  attorney's  fee,  and  de- 
fendant refnsed  to  pay  the  same.  There 
was  no  evidence  tbat  the  Taylor  Manu- 
facturing Company  ever  delivered  each 
notes  to  the  plaintiff.  That  It  wasagreed 
between  the  defendant  and  McDowell  tbat 
upon  receipt  by  tbe  plaintiff  uf  said  notes 
Dlaintlff  would,  upon  payment  of  attor- 
ney's fees  and  costs  of  the  action,  dis- 
miss the  same.  That  the  defendant  ad- 
mitted that  he  bad  never  paid  the  costs 
or  attorney's  fees,  but  testified  tbat  tbe 
notes  which  he  forwarded  to  the  Taylor 
MnmifacturlDg  Company  included  his  com- 
mlusiuns  coming  to  him  In  excess  of  tbe 
amount  suefl  apon  and  such  costs  and  at- 
torney's fees.  There  was  evidence  that 
tbe  notes  forwarded  by  him  had  been  paid 
to  the  Taylor  Manufacturing  Company, 
but  the  date  when  paid  wan  not  stated. 
There  was  evidence  that  the  Taylor  Man- 
ufacturing Company  failed  and  made  en 
assignment  for  the  benefit  of  creditors 
some  time  after  said  notes  were  forward- 
ed, and  before  tbe  trial  of  this  action. 
There  was  no  evidence  that  McDowell,  as 
attorney  of  the  bank,  had  any  other  aa- 
thority  than  to  collect  the  note  sued  upon. 
The  following  Issaes  were  submitted  to 
the  jury:  "Did  the  Taylor  Manufacturing 
Company  trannfer  and  aanlgn  tothe  plain- 
tiff the  note  referred  to  in  the  complaint 
before  maturity  and  for  value?  Answer. 
*  Tee.  Has  the  defendant  paid  nnd  satis- 
fled  the  said  note?  A.  No.^  It  waslnev- 
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Idenee  by  the  defendant  that  he  was  In- 
formed of  thtt  flrat  Indorsement  of  tbe 
note  sued  upon,  lor  vaine,  before  the  ma- 
turity of  the  note.  There  Is  no  evidence 
tbat  he  knew  of  the  subsequent  dealing  of 
the  bank  and  the  Taylor  Manufacturing 
Company  until  this  suit  was  brought. 
Tbe  court  then  Instructed  the  Jury,  if  tber 
b^leved  tbe  evidence,  tbe  plaintiff  was 
entitled  to  recover  tbe  amoant  of  Its  de- 
mands, and  the  Jury  should  And  the  issues 
accordingly.  The  defendant  excepted. 
Judgment  for  the  plaintiff.  Defendant 
appealed. 

Doaglaaa  A  Sba^,  for  appellant.  J.  W. 
Binadmlt  and  Blade  A  Adrnma,  tor  app^laa 

MBaBniOK,  G.  J.  It  appears  tbat  the 
defendant  exeented  the  note  sned  upon  to 

the  Taylor  Manufacturing  Company,  and 
the  latter  company  sold  and  Indorsed  It 
to  the  plaintiff.  "(Vbether  It  was  ne^tla- 
ble  or  not,  fnnd  there  was  some  question 
as  to  this,)  It  belonged  to  the  plaintiff  at 
and  before  tbe  time  this  action  began; 
and  the  defendant,  the  maker  thereof, 
had  knowledge  of  this  fact  then  and  evei 
thereafter.  Moivovw,  ao  far  aa  appears, 
be  then  had  no  debt,  claim,  or  demand, 
l^al  or  equitable,  against  the  company  to 
which  he  gave  the  note,  tbat  he  could  set 
off  against  It  or  avail  himself  of  as  acouu- 
ter-clalm  or  other  defense,  whereby  to  pre- 
vent the  plaintiff  from  recovering  from  him 
the  sum  of  money  therein  specified.  He 
had  no  claim  against  that  company  on  til 
In  the  years  1889  and  1890.  So  that,  at 
tbe  time  this  action  began,  tbe  plaintiff 
was  plainly  entitled  to  recover— tbe  de- 
fendant then  owed  It— the  amount  of  the 
note  mentioned,  which  he  was  bound,  and 
refused  orfalled,  to  pay.  In  June  of  the  last- 
mentioned  year  the  attorney  of  tbe  plain* 
tiff,  who  was  also  tbetreasurerof  the  maa- 
ufactarlugcompanynamed.and  det^dant 
agreed  between  themselves  that,  if  the  d» 
fendant  would  make  sale  of  certain  ma- 
chinery of  the  company,  take  notes  tber^ 
for,  and  deliver  the  same  to  the  company, 
then,  when  the  notes  should  be  collected, 
the  defendant's  commissions  for  making 
such  sales  should  be  applied  In  payment 
of  the  note  of  the  plalntltf  sned  upon. 
Thereafter  the  defendant  made  such  sale, 
delivered  the  notes  taken  on  account  i4 
the  same  to  the  company,  and  tbe  latter 
collected  tbe  same.  The  defendant's  com- 
missions  amoanted  to  a  sum  of  money 
more  than  sufficient  to  pay  tbe  note,  tbe 
Bublect  of  this  action.  There  was  no  evi- 
dence to  sbow  tbat  tbe  company  ever  de- 
livered the  notes  taken  for  the  macbtnenr 
to  the  plaintiff,  or  that  tbe  defendant's 
commissions  were  ever  applied  to  the  pay- 
ment of  the  note  In  question.  Indeed,  the 
jury  found  as  a  fact  tbat  It  bad  never  been 
paid.  It  appears  that  McDowell,  as  at- 
torney for  the  plaintiff,  only  had  antbor> 
Ity  to  collect  the  note.  He  henee  had  no 
auth<irity  to  go  beyond  tbat,  and  agree 
to  take  anything  In  discharge  of  tbe  note 
bat  money.  He  bad  no  antbortty  to  take 
tbe  defendant's  right  to  commissions  for 
selling  tbe  machinery  referred  to  In  dis- 
charge of  the  note.  It  does  not  appear 
that  he  undertook  to  do  so.  Moye  t.  Cog- 
dell.  09  N.  0.  98;  Herring  t.  Hottendoit. 
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74  N.  C.  S88;  WilUamg  t.  .Totanoton.  ft2  N. 
C.  632;  Ward  T.Smltb.  7  Wall.447:  TWalt, 
Act.  &  Def.  435.  Tbe  lalrand  Jaat  Interpre* 
tatlon  wbat  he  and  the  defendant 
asKed  apon  was  Uiat  tbe  uommlaalonB, 
vlien  collected,  abonld  he  applied  to  the 
payment  ot  the  plaintiff's  note;  that  is, 
tbe  treasnrer  ol  tbe  company,  aa  for  it, 
agreed  that  wben  tbe  notes  eboald  be  col- 
lected, then  tbe  money  received  In  pay- 
ment of  tbe  defendant's  commlaetoDS 
should  be  paid  tbroagh  Ita  treaanrer  to 
tbe  plaintiff.  The  plaintiff  waa  not  a 
party  to  that  agreement^  nor  waa  it  in- 
tended that  It  elionld  be.  Tbe  attorney 
Intended  no  more  than  to  aay  that  be 
would  take  the  commiaslons,  when  collect- 
ed in  caab,  aa  payment.  It  was  not  in- 
tended, ao  far  aa  apiwara  from  tbe  evi- 
dence, that  tbe  arronKement  ahoald  be  ao- 
cepted  by  the  plaintiff  In  dtacharge  of  Ita 
note.  The  attorney  had  no  authority  to 
ao  agree,  nor  doee  it  appear  that  be  in- 
tended to  do  so.  Wben,  therefore,  tbe 
manufacturing  company  collected  tbe  de- 
fendant's commlaeions  for  selling  the  ma- 
chinery, and  failed  to  pay  tbe  eame  to  the 
plaintiff,  and  became  Inaolrent,  and  made 
an  aaslgDment  ot  Its  property,  the  loss  of 
the  cnmmlaalonB  waa  not  that  ot  the 
plaintiff,  but  that  ot  tbe  defendant.  It 
was  his  mistortDnethat  be  failed  to  follow 
np  bis  right,  and  compel  theapproprlation 
of  faiM  commlBsiona  as  contemplated  by 
blmseU  and  McDowell.  We  are  therefore 
of  opinion  that  the  court's  Instroctions  to 
tbe  jnry,  complained  of,  were  correct. 
Jodgmeot  affirmed. 


S.  G.  FoRBAiTH  Mach.  Co.  et  al.  t  Hope 

Mills  Lvmbbr  Co.  et  al. 
{8¥vram  Court  of  ITorth  OamHna.  Bor.  17t 

Itanmiee  bt  Cotot— RsDocnon  to  Wairme — 
AppoiimiBitT  ot  BaoBiYBB  —  Siije  -Phtmbp- 

noN  or  Fbooeeds. 

1.  Wbere  flDdlngs  upon  which  s  court  ad- 
poiotcd  a  receiver  were  not  reduced  to  writing 
until  three  or  four  days  after  tbe  order  was  made, 
the  order  will  Qot  be  disturbed,  where  it  does  not 
appear  that  defendant  suffered  from  such  delay. 

S.  Where  it  la  clear  firom  tbe  evidenoe  and 
admls^ona  of  the  parties  that  it  Is  a  case  where 
a  receiver  should  be  appointed,  and  that  defendant 
is  inaolvent,  and  all  the  property  must  be  sold  to 

Say  tbe  debts,  an  order  apountiug  receivers,  and 
irecting  them  to  lell  all  the  property  of  dexond- 
ant,  is  proper. 

8.  In  disposing  of  the  motion  fOr  a  reoeiTar, 
the  ooort  properly  declined  to  paaa  on  questions 
ot  tend  iftised  by  tbe  pleadings. 

4.  Where  defendants  did  nob  consent  that  the 
eourt  sfaoold  direct  tbe  receivers  to  pay  certain 
Judgments,  admitted  to  be  Just  and  valid,  it  was 
SRor  to  order  their  paTment. 

5.  Where  defendant  did  not  demur  on  the 
grennd  that  a  proper  party  defendant  waa  not 
joined,  an  ob]eotlon  by  defendant  on  that  ground 
will  not  be  austained. 

<L  Where  thm  affidavlta  and  tthitdts  <^tered 
hy  plalntlffa  raised  onesttMiB  wlUoh  shoDld  be 
suhmltted  to  a  ]ary,  uie  ooort  properly  refnaed 
to  pssa  on  raoh  queatlcms. 

Appeal  from  superior  court, Cnmberland 
county;  Edwin  T.  Boykin,  Judge. 

Action  by  the  S.  C.  Forsaltb  Machine 
Company  and  others  against  tbe  Hope 
Mills  Lumber  Company,  S.  H.  Cotton,  H. 
C.  Gadsby,  B.  M.  Klraocks.  and  Z.  B.  New- 


ton, to  foreclose  a  real-estate  mortsage, 
and  setasldecertala  fraudulent mot^gagtss 
and  Judgments.  Plaintiffs  moTed  for  the 
appointmeutof  receivers  of  defendantcom- 
pany's  property,  which  motion  was  grant, 
ed.  From  theorder  appointing  the  rec^v* 
ers,  defendants  appeal.  Order  modified. 

Statbmrnt  by  thb  Court.  The  plain- 
tiffs arecrediturs  of  thedefendantcurpora> 
tlon,  having  debts  for  very  considerable 
sums  of  money.  In  the  complaint  they 
allege  their  debts ;  that  they  bare  a  mort- 
gage ot  the  detoidants*  property,  butb 
realaod  personal,  of  large  valae,  to  secure 
the  same;  that  tbe  defendant  company 
and  its  offlcere  fraadulently  preveoted  t.|ie 
registration  of  tbelr  mortgage  until  after 
it  had  confessed  fraudalent  Judgments  lor 
dlvera  large  sums  of  money  In  'avurof  cer- 
tain of  Its  offlceia  and  stockholders,  and 
had  executed  and  registered  a  mortgage 
of  all  Its  property  in  tbelr  favor,  and  like- 
wise a  deed  o(  trust  conveying  tbelr  prop- 
erty, to  secure  fraudulent  debts,  etc.  Tbey 
further  allege  that  tbe  defendant  is  Insolv- 
ent, and  that  certain  Judgments  In  favor 
of  parties  named  are  valid  and  Just,  and 
executions  upon  them  have  been  levied  up- 
on the  defendantcompany'speraonnlprop- 
erty.  The  purpose  of  tbto  action  la  to 
foreclose  tbe  plaintiffs'  mortgage,  to  have 
tbe  Judgments  mentioned  confessed,  and 
the  second  mortgage  and  deed  of  trust  ex- 
ecuted by  tbe  defendant  company  declared 
fraudnlent  and  vold^etc.  Tbe  defendants 
admit  some  of  the  material  allegations  of 
tbe  complaint,  cnnfesa  and  avoid  others, 
uid  deny  the  alleged  fraud,  and  aver  that 
tbe  Judgments  and  mortgnge  and  deed  nf 
trust  complained  of  are  honest,  etc.  In 
the  course  of  tbe  action  the  plaintHfB 
moved  for  a  receiver  to  take  charge  and 
control  of  the  defendant  company's  prop- 
erty, real  and  personal,  and  to  collect 
debta  dae  lt,ete.  Theconrt  beard  the  mo- 
tion upon  tbe  complaint,  answers,  and 
affidavits  used  in  support  of  and  In  oppo 
sltion  to  it,  and,  upon  flnding  the  facta 
allowed  tbe  motion,  and  appointed  re 
celvers,  cha^^  to  take  all  the  property, 
both  real  and  personal,  of  tbe  detendanf 
company  Into  their  possesBlon  and  con- 
trol, to  sell  the  same,  to  collect  all  debts 
due  it,  to  pay  out  ot  the  tnnd  collected  cer- 
tain Judgments  admitted  to  be  Jost  and 
Talld,  etc.  The  defendants  appealed  to 
tbls  court,  assigning  error  as  follows: 
"(I)  That  his  taonortailedto  find  the  facts 
upon  which  his  Judgment  was  based;  (2) 
that  by  reason  of  bis  failure  to  find  the 
facts  theepprtlanta  conld  nut  speclfytheir 
exceptions  to  tbe  said  Judgment ;  (B)  that 
tbe  Judgment  directs  the  saleof  real  estate 
not  levied  on,  and  that  tbe  proceeds  of 
same  be  applied  to  the  payment  of  Judg- 
ments In  favor  of  Wallace  McPhersi>n  and 
tbe  Enterprise  Lumber  Company,  which 
are  prior  to  the  Judgments  In  favor  of  the 
Hope  Mills  Manufacturing  Company,  R. 
M.  Nlmocks,  B.  H.  Cotton,  and  H.C.  Gads- 
by,  and  R.  M.NImocks;  (4i  that  there  Is  a 
detect  ot  parties  defendant.  In  that  J.  T. 
Gardner,  trustee  in  deed  of  May  6,1891,  has 
not  been  made  party  tu  the  action ;  (6) 
tbat  tbe  plaintiffs'  affidavits  and  exhibits 
offered  raised  issaes  ol  fact  which  should 
have  been  aabmltted  to  a  Jury.** 
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Sutton  A  Cooky  for  appellee. 

Mbbbihoh,  C.  J,  Tlie  flrot  exception  la 
groandlcH.  It  appean  from  tbe  record 
that  the  court  did  And  tbe  facts  rery  fully 
from  tbe  evidence  In  favor  of  and  asainBt 
tbe  motion  for  a  recover,  and  upon  encb 
findlnge  based  the  order  appealed  from. 
It  fteems  that  the  appellants  objected  that 
Bucb  flndlnffB  were  not  reduced  to  wrltlnfp 
at  once  before  or  after  the  entry  of  the  or- 
der appointing  the  recetrers.  It  was  not 
essential  that  this  should  be  done.  It 
was  sufficient  that  It  was  done  wltbln  a 
reasonable  time,  though  It  wonld  be  bet- 
ter that  It  should  be  done  as  promptly  as 
practicable.  The  case  settled  on  appeal 
states  that  the  facts  were  stated  by  the 
court  "  wltbln  three  or  four  days  after  tbe 
entiyof  the  order,  and  sent  to  counsel.  * 
It  does  not  appear  that  the  appellants 
suffered  any  prejudice  by  such  brief  delay. 
Moreover,  this  Is  a  case  In  equity,  and  It 
becomea  the  duty  of  this  court  to  review 
tbe  evidence  and  flndlngs  of  tact  of  the 
court  below  with  a  view  to  see  and  deter- 
mine that  tbe  order  complained  of  was  or 
was  not  a  proper  one.  So  that  hare  tbe 
appellants  navs  ample  opportunity  to 
make  their  objections  to  the  order  ap- 
pealed from.  This  court  has  complete  au- 
thority, in  cases  equitable  In  their  nature, 
like  this,  to  examine  tbe  whole  matter  of 
the  mutton  In  quefition,  and  to  direct  a  re* 
rersal  or  modification  of  the  order  of  the 
court  below,  if  there  be  ern)r. 

We  fully  concur  lu  tbe  findings  of  fact 
by  tbe  court  below.  The  erldenceand  ad- 
missions of  the  parties  fully  warrant  them. 
It  Is  clear  that  the  facta  present  a  case  In 
which  a  receiver  should  be  appointed  to 
take  charge  of  the  property  of  the  defend- 
ant corporation,  and  collect  the  debts 
due  it.  pending  thf  litigation.  The  order 
«9potnting  the  receivers  directs  them  to 
take  Immediate** possession  of  tbe  prop- 
erty, real  and  personal,  of  said  Hope  Mills 
Lumber  Company,  and  sell  the  same  at 
public  or  private  sale  to  the  best  advan- 
tage," and  also  to  collect  all  the  debts 
due  it,  and  out  of  tbe  proceeds  of  such  sales 
or  collertlons  to  pay  certain  specified 
Judgments  admitted  to  be  Just  and  valid, 
and  hold  tbe  surplus  subject  to  the  further 
order  of  the  court. 

Ordinarily  It  la  not  proper  to  finally  set- 
tle questions  raised  by  the  pleadings  or 
the  rights  of  the  parties,  In  cases  like  this, 
in  disposing  of  a  motion  for  an  Injunrtion 
or  a  receiver  pending  tbe  action.  This 
should  be  done  when  the  case  Is  finally 
heard  upon  tbe  whole  merits  of  the  mat- 
ter In  litigation,  when  the  case,  In  every 
material  aspect  of  It.  Is  ttaorooghly  wru- 
tlnlsed,  and  the  rights  of  the  parties  set- 
tled nnd  determined.  Motlonslnthecourse 
of  the  action  for  an  injunction,  a  receiver, 
and  tbe  like,  are  Intended  to  serve  some 
Important  Incidental  purpose  pending  the 
action,  and  the  court  looks  into  the  case 
to  see  If  there  Is  reasonable  ground  for 
sprantlng  them.  It  generally  and  proper- 
ly leaves  the  final  decision  of  tmportaut 
questions  as  to  the  rights  of  the  parties 
until  the  final  hearing.  Hence  It  was  not 
necessary  or  proper  at  the  present  stage 
of  tbe  action  to  decide  tne  questions 
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raised  as  to  the  validity  of  the  Judgments 
coufeKsed  by  the  defendant  corporation, 
and  the  mortgage  and  deed  of  trust  exe- 
cuted by  It  In  favor  of  certain  oi  its  offi- 
cers  and  stockholders,  and  other  Impor- 
tant qumtlfms.  These  must  be  left  to  be 
determined  at  the  final  bearing. 

Ordiuarily,  the  receiver  appointed  pend- 
ing tbe  action,  particularly  as  to  real  es- 
tate, should  simply  be  directed  by  the 
court  to  take  care  of  and  let  the  property 
In  proper  cases,  collect  the  rents,  etc.,  and 
to  collect  debts,  and  hold  funds  coming  In- 
to bis  bands,  subject  to  tbe  order  oftbs 
court,  from  time  to  time,  and  when  tbe 
action  Is  determined.  But  there  are  cases 
in  which  It  Is  expedient  and  very  proper 
to  direct  a  sale  of  the  property,  both  real 
and  pereonal.  The  coart  should  always 
be  careful  to  see.  however,  that  a  proper 
case  Is  presented  for  the  exercise  of  soch 
power,  and  to  see  particularly  that  the 
owner  of  tbe  property  cannot  be  unduly 
prejudiced  by  a  sale  thereof.  It  should 
nave  In  view  the  rights  and  advantage  of 
all  tbe  parties,  as  nearly  as  may  be.  In 
this  case  It  is  very  certain  that  the  defend- 
ant corporation  is  Insolvent,  and  all  Its 
proper^  must  be  sold  to  satisfy  tbe  dd- 
merons  debts  of  creditors,  parties  to  the 
action.  There  appears  no  reason,  there* 
fore,  why  tbe  property — all  of  It — shall  not 
be  sold  at  odcr.  the  fund  arlalng  from  such 
sale  tu  beheld  underthe  orderof  tbecourt, 
to  be  distributed  to  the  parties  entitled  to 
have  It  upon  tbe  final  bearing  and  dispo- 
sition of  the  rase.  No  party  on  this  ac- 
count can  suffer  prejudice,  and  It  to  Im- 
portant thattheproperty  should  beovmed 
and  need  by  some  person  for  the  practical 
purposes  to  which  it  is  devoted.  The 
court  therefore  property  directed  a  sale  of 
the  property,  both  real  and  personal ;  but 
the  sale  of  tbe  real  property  should  be 
made  with  due  care,  and  with  tbe  express 
sanction  of  the  court.  Sales  of  it  should 
be  reported  to  the  court,  and  confirmed, 
and  title  made  In  pursuance  of  Its  order. 
This  is  important  tu  the  creditors,  and  as 
well  to  pun-hasers.  for  ubvtous  reasons. 

The  defendants  did  not  consent  that  the 
court  should  direct  the  receivers  to  pay 
the  Judgments  specified  In  the  order.  In- 
deed, it  seems  that  tbey  objected  upon  tbe 
gronnd  that  some  of  them  have  ]odg- 
ments  that  should  be  first  paid;  and  it 
may  possibly  su  turn  out,— It  may  not.  We 
are  therefore  of  opinion  that  tbe  court 
should  not  have  directed  the  receivem  to 
pay  the  Judgments  referred  to.  It  might 
do  so  by  consent,  but  consent  Is  not  given. 
Tbe  property  should,  under  the  circum- 
stances, be  sold  asabovelndlcated,aiidthe 
fond  arising  from  all  sources  h61d  under 
the  direction  of  the  court  until  tbecourt 
shall  upon  the  final  hearing  direct  ita  ap- 
plication to  be  made. 

The  defendants  did  not  demur  upon  the 
ground  tbat  a  proper  party  defendant 
was  not  before  the  court.  If  need  be, that 
party  may  yet  b«  brought  Into  the  action 
for  any  proper  purpose. 

The  fifth  exception  is  unfounded.  The 
court  expressly  declined  to  pass  upon  the 
questions  of  fraud  raised.  These,  and 
other  questions  affecting  the  whole  merits, 
will  be  disposed  of  upon  the  final  bearins- 
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Ttae  orderappealed  from  moat  be  modified 
aa  Indicated  Id  ttalsoplnloD,  and*  tbaa  mod' 
IfifNl,  affirmed.  To  tbat  end,  let  tbla  opin- 
ion be  certified  totbe  aaperlor  eonrt.  It 
la  ao  ordered. 

National  Bank  or  Wrbtmikbteb  t. 
BuRNB  et  aJ. 

CSuBrenw  Couri  <^  iTorth  CanHna.  Kor.  IT, 

1891.) 

BoPfUHnTABT  FBooBBonfoe  —  SDmouxor  ov 

AmDATlT— iHJDHOTHnr. 

1.  An  andavli  la  ramlemeatiWT  prooeedlngs 
■llM^thfttdefenduUluulnotsaffloleQt  property 
subject  to  execution  to  satisfy  the  Judgment,  but 
that  def endaDlB  had  propertr  uot  exempt  from 
execution,  which  they  reCusea  to  apply  towards 
Uie  satisfaction  of  the  Judgment,  and  taat  an  ex- 
eoDtion  had  been  ismed,  bat  not  returned.  Held, 
that  the  atHdavlt  was  soffloient,  under  Code  N. 
C.  i  48S.  par.  8.  which  provides  that  after  issa- 
tag  an  execution,  on  proof  by  affidavit  that  debt- 
ors have  properu  which  they  refuse  to  apply 
towards  the  satisfaction  of  a  Judgment,  the  court 
may  by  order  require  them  to  appearand  answer 
oonoeming  the  same. 

S.  Where  two  of  the  defendants  were  ]adg- 
ment  debbnv,  and  the  other  three  were  not,  the 
afSdavit  was  sofflclent  when,  from  all  Its  alle- 
gations, the  words  "not  exempt"  clearly  related  to 
property  in  the  hands  of  the  three,  whiuh  was 
not  part  of  the  homestead  or  personal  property 
exemption  of  auohdebtors.  Hinsdale  t.  Sinclair, 
8S  V.  C.  838,  distinguished. 

8.  Therestrainingorder,  forbidding  the  other 
three  defendants  *'to  transfer  or  make  any  txttiw 
disposition  of  any  property  belon^ng  to  aalA  de- 
fendants not  nempt  by  lawfrom  execution,  "was 
not  intended  to  affect  thu  three  in  their  own  prop- 
er^, but  only  suuh  as  belonged  to  the  debtors. 
It  was  warranted  by  section  490,  which  provides 
that  persons  having  property  of  the  Judgment 
debtor  may  be  examined  concerning  the  same. 

4.  If  tae  three  defendants  claimed  any  inter- 
oat  In  the  property  alleged  to  be  In  their  posses- 
sion, tbey  could,  by  suggesting  it,  have  the  right 
Utigsted,  as  provided  by  Code  N.  C.  }  4S17. 

5.  'Where  they  claimed  an  interest  in  the 
nnverty  in  their  nauds,  the  court  bad  power  to 
ibrbid  a  disposition  of  the  same  until  a  recover 
eonld  be  appointed  to  litigate  the  matter. 

6.  The  court  could  not  restrain  the  transfer 
«f  property  owned  by  one  not  a  party  to  ttae  ao- 
Uon.  Coatee  t.  WUkes,  M  St.  C.  174,  distin- 
cnLshed. 

Appeal  from  enperior  eonrt,  Uoore 
eonnty;  Edwin  T.  Bovkin,  Judge. 

Proceedings  sapplementary  to  exeeotlon 
Inatltuted  by  the  National  Dank  ot  West* 
minater  against  J.  F.  Burns,  T.  B. 
Burna,  Bobert  L.  Buraa,  and  Ann  K. 
Homa,  to  reach  property  belonging  to  J. 
F.  Bama,  the  judgment  debtor.  Defend' 
ante  moved  to  dlamlaa,  and  to  niodlbr 
the  order,  wblch  motlona  were  denied, 
and  they  appeal.  Affirmed. 

Statrhknt  bt  thb  Coubt.  The  plain* 
tltl  obtained  Ita  Judgment  against  the  d^ 
fendants  for  91.089.8S,  witli  interest.  In  the 
eoperlor  court  of  the  county  nt  Moore,  on 
tbe  17th  da}  of  Auguat,  1885,  and  the  aame 
was  duly  docketed  In  that  county.  No 
part  erf  tbe  aame  baa  been  paid.  It  ap- 
pears by  tbe  affidavit  of  the  agent  of  the 

f>lafiitlff  tbat  an  execution  npuntheeald 
udgment  was,  on  June  36.  1890,  issued  to 
tbe  sberltf  ol  Moore  county.  In  wblcb  both 
of  tbe  aaid  defendants  reside,  said  execu- 
tion being  against  the  property  of  both 
of  said  defendants,  and  that  the  said  exe- 
eatloD  still  remalna  Id  the  handa  of  tbe 


Bald  sheriff,  not  having  been  returned  by 
blm ;  that  affiant  la  Informed  and  bellevea 
that  the  detendanta  have  not  aafflclent 
property  anbjert  to  executlou  In  the  state 
of  North  Carolina  to  satisfy  tbe  said  judg- 
ment, but  that  the  eald  defendants  have 
property,  money,  and  chusea  in  action 
not  exempt  from  execution,  which  they 
onjnatly  refuae  to  apply  towarda  the  sat- 
isfaction of  tbe^aldfadgnient;  thataffiant 
la  Informed  and  believes  T.  B.  Buma  and 
Bobert  L.  Bnrna  and  Ann  B.  Burns  have 
property  of  J.  F.  Burns,  one  ol  the  judg- 
ment debtors  aforesaid,  and  are  Indebted 
to  him  in  an  amount  exceeding  910. 
Thereupon,  and  on  motion  of  the  plaintiff, 
the  court  (the  clerk)  made  Ita  order  on  the 
26tb  day  ol  June,  1890,  requiring  tbe  de- 
fendauta  to  appear  on  the  8th  day  of  July, 
1890,  "to  be  examined  and  make  diacovery 
on  oatha  concerning  their  property.  Joint 
and  separate,'*  and  likewise  requiring  the 
said  T.  B.  Bums,  Bobert  L.  Burns,  and 
Ann  B.  Boms  to  appear  also,  **to  be  ex- 
amined and  answer  on  oath  concerning 
the  property  of  J.  F.  Burns,"  defendant. 
In  their  possession,  and  concerning  their 
Indebtedness  to  him.  and  an  order  waa 
entered  forbidding  them  "to  transfer  or 
make  any  other  disposition  of  any  prop* 
erty  belonging  to  said  defendants,  not  ex- 
empt tiy  law  from  execution  of  snld  In- 
debtedness, or  In  any  manner  to  Interfere 
tberewlth  until  further  order  In  the  prem- 
ises." Tbe  defendants  moved  before  the 
court  (tbe  clerk)  to  dismiss  this  proceed- 
ing supplementary  to  tbe  execution,  for 
Ineutficlency  of  the  attidavlt  made  by 
plaintiff,  for  tbe  reason  that  said  afflda- 
vitshowed  thatexecutlonhod  been  issued, 
but  not  resumed  by  the  sheriff  at  the  time 
of  the  commencement  of  tbe  said  proceed- 
ings, and  that  tbe  defendanta  had  proper- 
ty, money,  and  choaea  in  action  not  ex- 
empt from  execution;  and  in  that  aald 
affidavit  tailed  to  shuw  the  existence  of 
property,  choses  In  action,  and  things  of 
value  unaffected  by  any  lien,  and  Incapa- 
ble of  levy.  The  defendants  also  moved, 
b^ore  said  clerk,  to  modify  the  order  is- 
sued by  him,  so  as  to  dissolve  tbe  re- 
straining order  forbidding  T.  B.  Bnrna 
and  Bobert  L.  Bums  to  dispose  of  any 
property  In  their  handa,  on  the  ground 
that  no  notice  or  any  other  process  had 
been  served  on  said  T.  B.  Burns  and 
Bobert  L.  Burns,  nor  were  they  parties  to 
aald  proceedings.  The  clerk  refused  to 
dlamlaa  the  proceedings  lor  the  alleged  In- 
sufficiency of  the  affidavit,  and  also  re- 
fused to  modify  said  order;  and  from  this 
rating  thedefendants  appealed.  Upon  the 
hearing  tbe  judge  affirmed  the  ruling  ot 
the  clerk,  and  refused  to  dismiss  the  pro- 
ceedings, and  to  modify  said  order,  and  to 
this  ruling  the  defendants  excepted,  and 
appealed  to  supreme  court. 

DoaglASB  A  Sb&w,  for  appellanta.  J.  W. 
Hinadale  and  Black  AAdaws.toT  appellee. 

Mkrrihon,  C.  J.  The  statute  (Code,  { 
488,  pur.  2)  prescribes  that,  "after  the  Is- 
suing of  an  execution  against  property, 
and  upon  proof  by  affidavit  of  a  party, 
his  agent  or  attorney,  to  the  satisfaction 
of  the  court  or  a  Judge  thereof,  that  any 
judgment  debtor  residing  in  tbe  judicial 
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district  where  such  Judge  or  officer  resides 
has  property  which  be  unjustly  reruBf>e  to 
apply  towards  the  saturactioa  of  the 
Judgment,  such  court  or  Judge  may,  by 
an  order,  require  tbe  Judgement  debtor  to 
appear  at  a  specified  time  and  place  to 
aoswerconcemittff  thesaipe,''etc.  Theaffi* 
davit  objected  to  aubstantially  In  all  re- 
spects Is  a  compliance  with  this  statutory 
provision.  It  appears  from  ittbat  an  exe- 
cution was  in  tbo  hands  of  the  sherHI; 
that  the  defendants  therein  bad  not  prop- 
erty  sutHclent  subject  to  execution  to  sat- 
isfy the  Judgment;  that  they  "bave  prop- 
erty, mont^y,  and  choses  In  action  nut  ex- 
empt from  execution,  which  thny  unjustly 
refuse  to  apply  towards  tbe  satisfaction 
of  tbe  said  Judgment."  Thus  tbe  foun- 
dation for  the  order  complained  ol  was 
laid  almost  in  the  very  words  of  the  stat- 
ute, and  the  case  was  presented  in  which 
the  Judgment  creditor  became  entitled  to 
examine  bla  Judgment  debtor.  Altbongh 
tbeexecutlon  was  in  tbe  bands  of  the  sheriff, 
it  may  be  that  the  property  ao  sabject  to 
execution  could  not  be  found;  It  may 
bare  been  bidden.  The  debtors  also  may 
have  had  money,  choses  In  action,  etc. 
Tbe  statute  Intends  that,  when  the  debtor 
refuses  to  apply  such  property  to  the  sa^ 
Istactlon  of  the  Judgment,  be  must,  when 
duly  required,  answer  concerning  the  same, 
to  tbe  end  the  court,  In  a  proper  way, 
may  so  apply  the  property  to  which  the 
debtor  may  direct  attention.  It  was 
said  on  tbe  argument  that, If  the  property 
la  "not  exempt  from  execution, "  as  stated 
In  tbe  afndavir,  why  not  levy  upon  and 
sell  it?  Why  require  tbe  examination  ot 
the  defendants?  The  ex^nation  and 
reason  are  given  above.  Here^however, 
the  words,  "not  exempt  from  execution," 
must  be  taken  with  the  other  parta  of  the 
affidavit,  and  it  sufficiently  appears  that 
they  were  intended  to  imply  that  thede- 
tendants  had  such  property  not  exempt 
from  execution  as  part  of  the  homestead 
or  personal  property  exemption  nt  tbe 
debtor.  Tbe  affidavit  states,  In  another 
part  of  the  same  paragraph  of  it,  that 
the  defendants  "have  not  sufficient  prop- 
erty subject  to  execution"  to  satisfy  the 
Judgment.  Clearly,  the  affidavit  was 
sufficient  to  warrant  the  order,  under  the 
claQse  of  the  statutp  cited  above.  Y^e- 
lahn  V.  Smith.  95  N.  C.  254.  The  case  of 
Hinsdale  v.  Sinclair,  88  N.  C.  888,  Is  not 
In  point  here,  because  the  statute  Inter- 
preted by  It  Is  not  the  same,  in  material 
respects,  as  the  present  pertinent  statute. 
See  Battle,  Revival,  c.  17,  §  2CA,  par.  2. 
The  present  statute  provides,  as  the  for- 
mer one  did  not,  that  tbe  "creditor  shall 
be  entitled  to  the  order  ot  examination 
onder  this  sabdiAislon,  and  under  snbdl- 
Tlslon  1  of  this  section,  (that  cited  above,) 
although  the  Judgment  debtor  may  have 
an  equitable  estate  In  land  subject  to  the 
Hen  of  the  Judgment,  or  may  havu  choses 
in  action,  or  other  things  of  value,  ooaf- 
tected  by  the  Hen  of  tbe  Judgment  and  In- 
capable of  levy." 

The  order  forbidding  T.  B.  Bums,  Robert 
Burns,  and  Ann  B.  Bums  "to  transferor 
make  any  other  disposition  of  any  prop- 
erty belonging  to  said  defendants  not  ex- 
empt by  law  from  execution"  was  not 


Inappropriate  or  unwarranted.  The  par- 
pose  was  not  to  restrain  or  affect  these 
persons  as  to  their  own  property,  but  ex- 
pressly to  prevent  them  Iron  dlsportac  oi 
property  of  defendants  in  tbeir  hands, 
custody,  and  control.  The  statute  (Code, 
S  490)  expressly  prescribes  that  penons 
having  property  of  the  Judgment  debtor 
may  be  examined  in  respect  to  the  same, 
and  mere  notice  is  sufficient  to  brius  tbf>m 
before  the  court,  and  make  them  subject 
to  its  Jurisdiction,  for  the  purpose  of  se- 
curing tbe  debtor's  property,  not  for  tbe 
parpow  of  contmlng  any  rUpbt  of  such 
persons  having  the  same.  11  tbey  claim 
an  interest  In  the  property,  or  that  the 
same  belongs  to  them,  they  may  so  prop- 
erly sug^rest;  In  which  case  their  rights 
may  be  litigated,  as  intended  and  provid- 
ed by  the  statute,  (^ode,  §  497.  In  such 
case  tbe  court  has  powerto  forbid  the  dts- 
position  of  the  property  until  a  receiver 
can  be  appelnted,  and  bring  action  to 
Utigate  the  matter  la  dispute.  But  tbe 
court  would  not  have  authority  In  such 
proceedings  to  make  a  party  sabJect  to 
an  Injunction  as  to  his  own  property,  be 
not  b^ng  a  party  to  the  action.  Tbe  case 
of  Coates  v.  Wilkes.  94  N.  C.  174,  cited  by 
the  defendants,  has  no  application  bere. 
In  that  case,  Wllfces,  the  wife,  was  not  a 
party,  nor  did  the  order  In  qneation  ex- 
tend simply  to  tbe  property  of  the  Judg- 
ment debtor.  There  Is  no  error.  To  tbe 
end  that  furthfr  proceedings  may  be  bad 
In  tbe  proceeding  supplementary  to  the 
execution,  let  this  opinion  be  certlltod  to 
tbe  superior  court.   It  Is  so  ordered. 


MuosB  T.  Quince  et  *i. 

(Suvnmt  Oomirt  cf  North  CaroUna.  Htor.  IT, 

1891.  > 


Eqcrrr — RsrosiCATroiT  or  Marriagb  8i 

By  s  deed  of  marriage  settlement  a  wifs 
gave  all  her  property  to  a  trosteo,  **his  executors 
and  admlnistrstorB, "  to  hold  the  aame  for  bar 
sole  use.  and  provided  that,  if  she  shoald  di« 
during;  coverture,  tben  he  should  hold  it  to  tbs 
use  of  such  child  or  ohildren  m  she  shoald  leave 
surviving  her,  for  them  and  their  "legal  repre- 
sentatives, "  unless  she  should  otherwise  direct 
by  will;  bet  if  she  should  die  Intestate  Um  jnp- 
erty  shoald  become  the  property  ot  the  knsosBd, 
and  tbe  trustee  shoald  reooov^  to  the  wUs  or  to 
the  husband,  or  the  8m*vi7or  of  them.  Held, 
that  there  was  sufDclent  evidence  on  the  face  of 
the  deed  to  show  that  it  was  the  iBtentlon  of  the 
parties  to  convey  the  property  to  the  tnistee  sad 
his  heirs,  Instead  of  his  personal  rcpceseatstivu, 
and  to  insert  words  of  inheritanoe,  so  that.  In 
case  of  the  husband's  death,  after  tint  destih  of 
the  wife  without  Issue  and  intestate,  the  pn^ 
erty  should  go  to  his  heirs. 

Appeal  from  superior  coort,  New  Han- 
over county;  Jaubs  D.  McIvkr,  Judge. 

Action  by  F.  M.  Moore  against  Mary  E. 
Quince  and  ottaers.  Jndgment  Xor  defmd- 
ants.  Plaintiff  appeals.  Beversed. 

Statement  by  the  Court.  This  was  a 
civil  action  brought  to  restore  a  lost 
deed  of  marriage  settlement,  and  to  bare 
it  reformed  by  inserting  words  of  inherit- 
ance. Tbe  de'endants  demurred  to  tbeev- 
idence.  and  the  only  controverted  qocs' 
tlon  was  whether  there  was  sufflclentev- 
Idence  upon  the  face  of  the  deed  to  show 
that  It  was  the  intnitlon  ol  tbe  parties, 
by  inserting  tbe  necessary  words  of  inher- 
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itance.  to  pruvWe  tor  a  recoaveyance  of 
the  propertjr  in  lee  to  the  haaband,  Jamea 
Moore,  in  case  the  wile  ebould  die  intes- 
tate and  without  issue,  and  the  husband 
should  surviTe  her.  The  marriage  settla- 
ment  was  as  follows:  **  Whereas,  a  mar- 
ria^  Is  shortly  to  be  had  and  Rolemnised 
between  James  Sloore,  ol  the  county  of 
Chatham,  state  o<  North  Carolina,  ami 
Sally  J.  Freeman,  of  the  same  county  and 
state;  and  whereas,  It  has  been  agreed 
between  the  parties,  with  the  consent  of 
the  said  James  Moore,  which  Is  evidenced 
by  hlR  Blgnlng  thJs  deed  .of  convi^anee, 
that  the  said  Sally  sbnuld  settle  for  her 
sole  use  and  beoeflt  all  her  real  and  per- 
sonal estate,  so  that  the  same  shall  in  no 
wise  t>e  subject  to  the  debts,  liabilities,  or 
contracts  of  ber  said  Intended  husbuud, 
but  that  the  said  Sally  may  hare  and  en- 
joy the  same  as  II  she  was  sole  owner,  not- 
withstanding the  said  marriage:  Now, 
tbertfore,  this  deed  wltneeseth  that  the 
■aid  idally  J .  Freeman,  for  and  in  coaaldep* 
atlon  of  the  premises  and  of  one  dollar  to 
her  In  hand  paid  by  Henry  A,.  London, 
of  said  counl^  and  state,  bfrfore  the  seal- 
iBff  and  dellTory  of  these  presents,  the 
receipt  whereof  is  hereby  acknowledged, 
bath  given,  granted,  bargained,  and  sold, 
and  by  these  presents  doth  give,  grant, 
bargain,  and  sell,  unto  the  said  Henry 
A.  London,  his  executors  and  s^Jmlnistra- 
tora,  all  and  slngtilar,  thetollowing  prop- 
erty, tiKwlt:  All  the  lots  and  houses  In 
the  city  of  Columbia,  South  and  Lower 
Carolina;  all  the  houses  aud  lots  la  tlie 
town  of  Wilmington,  N.  C,  owned  by  the 
Bald  Sally  J.  Freemaa;  toother  with,  alt 
appurteoanees  thereunto  beloaglng  or  in 
any  wise  appertaining;  also  ail  money, 
bonds,  or  evidence  ol  debts  due  to  her,  the 
said  tially  J.  Freeman ;  also  all  furnltureur 
other  property  of  a  personal  nature.  In 
special  trust  and  cooAdence,  nevertheless, 
that  the  said  Uenry  A.  London  shall 
hold  the  said  lota  and  houses,  and  money 
and  bonds  and  furniture,  to  the  sole  and 
separate  nse  of  the  said  Sally  J.  Free- 
man until  the  celebration  of  the  said 
contemplated  marriage;  and  after  the 
said  contemplated  marriage  shall  have 
been  celebrated  between  the  said  parties 
tbe  said  Henry  A.  London,  trustee  afore- 
said, shall  bold  the  said  lots  and  houses, 
money  or  bonds  and  furniture,  and  other 
property.  In  special  trust  for  the  solo  and 
separate  uM  of  the  said  Sally  J,  Freeman, 
so  that  the  same  shall  In  no  wise  be  re- 
sponsible for  the  debts  or  contracts  of  the 
said  James  Moore;  and  It  Is  further  un- 
derstood and  agreed  that  the  said  trustee 
dhall  and  wlU  permit  the  said  Sally  J. 
Freeman  to  use  any  or  all  of  tbe  said 
property  above  described.  In  any  way  that 
8be,  In  ber  own  Judgment,  may  deem 
proper;  and  if  tbe  said  trustee  shall  rent 
out  any  or  all  of  Kaid  lots  and  houses,  or 
dispose  of  any  of  said  property,  at  any 
time  during  the  eovertureof  the  said  Sally 
J.  Freeman,  he  shall  pay  over  the  said 
rents  or  other  money  derived  from  said 
property  to  the  said  Sally  J.  Freeman, 
and  her  receipt  for  tbe  same  shall  be  a  suf- 
Qclent  discharge  and  acquittance  for  the 
«aroe,  notwithstanding  her  said  covert- 
ore;  and  It  Is  further  understood  and 


agreed  that  if  thesaid  Sally  should  dleduP' 
lug  the  said  coverture,  that  tbe  said  trus- 
tee shall  hold  tbe  said  property  to  th« 
use  and  benefit  of  each  cblld  or  children  aa 
tbe  said  Snlly  may  leave  surviviag  her^ 
tor  tbem  and  their  legal  represeutatlvesy. 
unless  the  said  Sally  by  her  last  will  and 
testament,  duly  executed,  shall  others 
wise  direct,  which  last  will  and  testament 
it  la  agreed  the  salU  Sally  may  make,  pub- 
lish, and  declare,  notwithstanding  her 
said  coverture.  But  and  if  the  said  Sally 
shall  die  without  making  any  last  will 
and  testament,  then  and  in  that  case  tlw 
said  described  prooerty  shall  become  tbe 
property  of  tbe  said  James  Moore,  and- 
the  said  trustee  sball  reconvey  to  the  salA 
Sally, or  to  tbe  said  James,  or  the  surviv- 
or of  them,  tbe  said  property  above  de- 
scribed, and  the  said  trustee  is  In  no  wiser 
responsible  for  any  of  the  rants  or  profit* 
of  said  property  except  each  as  maycom« 
actually  Into  bis  bands.  In.  testlmoigr 
whereof  the  sold  James  Moore,  Sally  J. 
Freeman,  and  Henry  A.  London,  the 
trustee,  have  hereunto  set  their  handHan4 
seals  thia  19th  day  of  April,  1867.  Jambw 
MooBB.  [Seal.]  Sall.y  J.  Fbbsman. 
[Seal.]  UKNKY  A.  London.  [Soai.> 
Signed,  sealed,  and  delivered  tei  presence 
of  M.  Q.  Wasdsll.  [Jurat.]  F.  M. 
MooBB.  L.  P.  Waddbll.  [Jurat.]" 

E.  S.  Martin  and  Ueorjcs  Rowatree,  for 
appellant.  Janlua  Darift,  for  appellees. 

AvBB.r,  J.  It  Is  nettled  law,  not  only 
that  equity  will  not  allow  a  trust  to  fatt- 
for  waat  of  a  trustee,  but  that,  when  a 
trustee  Is  named  In  a  deed,  and  the  natora' 
of  bis  fldnelary  duties  and  the  times  a* 
n  hlch  they  are  to  be  pwformed,  accord- 
ing to  its  terms,  indicate  clearly  that  ttur 
grantor  contemplated  either  the  c^alnty 
or  poBHlbllity  that  the  legal  and  equitabi* 
estates  most  be  separated  and  the  trust 
administered  beyond  the  lile*tlme  of  tbe 
trustee  named,  a  court  of  equity  will  sup- 
ply tbe  words  **  and  bis  heirs, "  after  ttaa* 
name  of  tbe  trustee,  upon  the  ground  that 
it  wasomltted  by  mlatakeof  the  draughts- 
man when  tbe  deed  was  drawn.  Byan  v. 
McGehee,  88  N.  C.  500;  Perry,  Trusts, 
820.  Where  the  court  Is  fully  satisfied*, 
from  theexpredsed  purpose  of  tbe  grantor, 
the  nature  of  the  deed,  and  the  context  ol 
that  portion  of  it  where  the  word  "faeire" 
would  naturally  belong,  that  It  was  his  In- 
tention to  convey  an  estate  In  fee,  aud  the- 
nmisiilon  of  the  pn^rlbed  technical  worda- 
wae  an  oversight,  there  la  a  plain  equity 
to  have  tbe  mistake  corrected.  Vlckera  v. 
Leigh,  104  N.  C.  25S,  10  S.  E.  Rep.  308;  Kut- 
ledge  V.  Smith,  Bush.  Eq.  283.  When,  on- 
the  examination  of  an  ordinary  deed  of 
conveyance  to  truHtees  on  a  marriage  set- 
tlement. It  appears  manifest  that  a  life- 
estate  in  the  trustee  is  inailequate  to  the- 
execution  of  the  trust,  and  also  that  the- 
obvious  purpose  of  tbe  grantor  to  dispose 
of  the  whole  of  the  equitable  estate  will  be 
defeated,  unless  the  Instrumentcan  lie  con- 
strued to  vest  that  estate  In  tee-simple  la 
the  beneficiaries,  tbe  concnrrmce  of  two 
reasons  forsupplylng  words  of  Inberitanc* 
makca  It  nioreclearly  the  duty  of  the  court 
to  effectuate  the  Intention  of  tbe  grantor 
by  correcting  both  mistahes  or  omis^danar 
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The  general  purpuse  pervading  the  deed  of 
settlement  see  ran  to  hare  been  to  make 
a  final  dlspuBltlon  in  any  contingency  of 
the  real  as  well  as  the  personal  property 
ot  the  wife,  but  the  particular  provisions 
of  the  deed, construed  literally  and  accurd- 
loff  to  technical  rales,  are  strangely  at 
war  with  what  appears  to  have  been  the 
leading  Intent  ut  the  parties  in  entering 
into  it.  The  deed  provides  for  the  dlspo- 
altlon  ol  the  Innd  derived  from  the  sale  by 
the  trustee  of  any  of  the  property,  without 
distinguishing  between  real  and  personal; 
bat  that  clause  Is  less  indicative  ot  tlie  In- 
tent than  some  subsequent  ones.  The 
trustee,  who,  without  enlancenient  be- 

{roDd  the  words  of  the  deed,  takes  bnt  a 
tfe-estate,  is.  In  case  the  wife  dies  during 
coverture,  to  hold  "the  said  property  to 
the  use  and  benefit  of  such  child  or  children 
as  the  said  Bally  may  leave  surviving  her, 
(or  them  and  their  legal  representatives," 
unless  the  wile  (Sally)  should  dispose  of 
It  by  win,  which  she  Is  empowered  to 
make.  The  words  "legal  representatlvea" 
are  often  used  (as  we  must  gather  from 
the  context  Is  their  meaning  faere)ln  the 
sense  of  " heirs  at  law."  Briggs  v.  Upton, 
L.  R.  7  Ch.  App.  376;  Com.  v.  Bryan,  6 
Serg.  &  R.  81 ;  Delaunay  v.  Burnett,  4  Oil- 
man, 454;  Morehouse  v.  Phelps,  18  III.  472. 
It  could  not  have  been  Intended  that  the 
land  in  this  case  should  go  to  any  one 
who.  by  the  proper  authority,  might  be 
appointed  a  personal  representative  of  a 
surviving  child  of  the  wife,  and  therefore 
the  Inevitable  Inference  Is  that  the  words 
were  used  to  mean  the  children  and  heirs 
atlawot  such  children  of  Mrs.  Moore  as 
might  die  durlngher  life. leaving  Issuewho 
also  shonld  survive  their  grandmother. 
Bowman  v.  Long,  89  111.  19.  If  we  con- 
strue the  deed  literally,  supplying  no  ellip- 
sis, the  coDScqnence  wunld  be  that  the 
trustee,  who  holds  the  legal  estate  In  the 
land  for  life  only,  would  be  expected  to 
discharge  the  trust  for  the  wife,  for  th*, 
husband  If  she  should  die  Intestate  dur- 
ing his  life  and  without  issuu,  and  if  she 
should  die  during  coverture,  leaving  issue 
and  also  Intestate,  then  for  the  benefit  of 
the  first  and  second  generations  of  the  Is- 
sue, and,  on  failure  of  lineal  descendants, 
(or  the  heirs  at  law  ot  sunh  issue.  The 
lands  would  not,  without  supplying  words 
of  lnherltance.be  finally  disposed  of  by 
the  deed  except  In  tbe  event  that  Mrs. 
Moore  should  devise  them  In  fee  during 
coverture.  We  think  It  was  the  manifest 
purpose  by  the  marriage  settlement  to 
give  Mrs.  Moore  the  power  to  make  a  final 
disposition  of  the  laud  and  other  prop- 
erty by  will,  but  II  she  should  fall  to  exer- 
cise that  power  during  coverture,  and 
there  shonld  also  be  a  failure  of  Issue  of 
the  ma*Tlage,  then  tbe  intention  was  to 
•clothe  the  trustee  with  power  to  convey 
the  land  In  fee-simple  to  the  survivor, 
whether  •Tames  Muore  or  his  wife.  But, 
In  the  absence  of  words  ot  Inheritance  ap- 
pended to  the  names  of  both,  any  possi- 
ble construction  of  the  deed  would  lend  to 
very  absurd  conclusions.  If  Mrs.  Moore 
bad  outlived  her  husband,  the  trustee, 
Ijondon  would  have  been  reqnlretl  to  re- 
convey  to  her,  as  aurvlrnr;  yet  If  he  took 
the  legal  estate  under  the  settlement  only 


for  bis  own  life,  be  conld  convey  to  ber 
an  estate  for  the  restdne  of  his  own  life, 
and  no  longer.  Now  that  James  Moore 
was  the  survivor,  and  there  was  no  iBSoe 
of  the  marriage.  It  became  tbe  duty  of  the 
trustee  to  "reconvey  "  to  hira  as  snrvivrir, 
and,  as  he  baa  died  alnce  tbe  deatb  <rf  his 
wife,  to  his  only  beir  at  law.  Shall  we 
hold  that  the  trustee  could  have  conveyed 
to  him  on  the  death  of  his  wife  only  an  es- 
tate per  outer  vie,  and.  In  case  of  Lon- 
don's death  during  his  life,  that  the  re- 
mainder in  fee  would  have  passed  to  ber 
heirs  at  law,  leaving  her  husband  then 
still  living  without  any  Interest,  and.  for 
augh  t  we  Know,  without  borne  or  Income? 
We  are  constrained  to  conclude  tbat  tbe 
word  "reconvey"  was  used  upon  tbe  as- 
sumption that  the  legal  estate  had  previ- 
ously passed  In  fee,  and  that  the  recon- 
veyance was  as  necessary  to  revest  the 
entire  estate  In  tbe  wife.  If  she  should  snr- 
vlve,  as  in  the  surviving  husband.  It  tKlng 
the  purpose  to  give  him,  at  ber  deatb 
without  iBsne  and  Intestate,  Juat  tbe 
same  estate  as  would  have  been  recon- 
veyed  to  the  wife.  This  view  Is  strength- 
ened by  the  consideration  that  tbe  deed  of 
settlement  was  executed  In  tbe  year  1867, 
when.  In  the  absence  of  any  agreement, 
the  hnsband  would  have  become  tbeownw 
of  the  whole  ot  tbe  personal  property  Im- 
mediately upon  tbe  consummation  of  the 
marriage  rites,  and  entitled  to  the  contin- 
gent right  to  curtesy  In  the  whole  of  her 
land  ;  an  estate  for  hiaownllfe  being  more 
advantageous  than  that  for  tbe  life  of 
London.  It  does  not  entirely  destroy  tbe 
force  of  this  fact  to  admit,  as  we  do,  that 
the  contemplated  marriage  was  a  consid- 
eration for  some  eoucesslons  on  bla  part. 
Bnt  the  fact  that  be  surrendered  snrta 
rights  Incident  to  the  marriage  adds  some 
weight  to  the  view  that  It  was  Intended 
by  the  provision  for  reconveyance  that.  If 
she  should  die  without  Issue  and  without 
availing  herself  of  the  power  to  provide 
by  win  for  any  favored  one  among  her 
heirs  at  law.  tbe  reconveyance  to  ber  hus- 
band should  pass  the  fee  Just  as  If  made 
to  herself.  We  conclude,  therefore,  tbat 
the  Judge  erred  In  retuMing  to  allow  the 
deed  to  be  reformed  by  InsertlDg  tbe 
words  "and  his  heirs  "after  the  name  of 
James  Moore,  as  proposed,  on  tbe  ground 
that  there  was  no  sufficient  evidence;  and 
we  think  likewise  that  the  manifest  Inten- 
tion of  tbe  parties  was  to  pass  tbe  legal 
estate  In  fee  to  tbe  trustee  London,  and 
to  use  tbe  words  "and  his  heirs*  in  the 
habendum  Instead  of  "his  executors  and 
administrators."  The  deed  must  be  re- 
formed accordingly,  and  tbetrnsteesbonld 
be  required  then  to  reconvey  in  fw  to  the 
pinlntin,  who  is  the  only  heir  at  law  of  tbe 
husband,  James  Hoore.  There  Is  amir, 
and  tbe  Judgment  mast  be  revorsed. 


State  v.  Nash. 

(Supreme  Oouirt  of  NorOi  CaroUna.  Kcv.  Mb 

1891.) 

A8S1.DLT  WITH  Ihtest  TO  RiPB — ExiHntinoir  WW 

PHTBICIAN— ISSTBOCTIOSS— SbNTBXCI. 

L  On  a  prosecution  of  a  phVBician  foraawilt 
with  intent  to  rape  on  a  girl  17  years  of  aeo,  is 
that  he  took  tmi^per  liberties  with  her  person, 
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•o  lutrocUon  t&at  If  fas  Mted  In  good  fidth  M 
■  physletu,  and  did  whst  be  did  u  snoh,  ha  la 
not  gallty,  ■'oOiairwlse  be  la  btq]]^,"  Ib  •rroii»> 
ooi,  as,  li  she  consented  to  the  taking  of  the  lib* 
erties,  nndentaodliig  that  he  was  not  aotit^  In 
good  fsith  as  a_phr8lolan,  then  he  was  not  sauty. 

i.  Under  Code  IT.  C.  S  987,  prorldlog:  that 
where  no  deadly  weapon  baa  been  oaed,  and  no 
•eriODs  damage  done,  the  pnnishmeDt  in  oaaee  of 
assaolt  shall  not  exoeed  a  fine  of  400  or  80  daya* 
imprlsoiunent,  provided  that  this  shall  not  apply 
to  oases  of  assault  with  Intent  to  commit  rape, 
on  a  ooarioUon  of  a  simple  assault,  where  there 
Is  no  evidence  of  twdUy  p^n,  there  can  be  no 
grtalot  pnnlshnient  than  therein  preaorlbed^ 
tbonsh  Uie  Indlotment  waa  tm  aaaanlt  with  in- 
tmt  to  oommit  rape. 

Appeal  from  snperfor  coart,  Granrllle 
eonnty;  Robebt  W.  Winston,  Jndge. 

H.  A.  Nasb,  Indicted  for  aaaanlt  with  In- 
tent to  commit  rape,  waa  coDrlcted  of  a 
almpleaaaault,  and  appeals.  Beversed. 

Statbicbnt  bt  the  Court.  Defendant 
requested  the  court  to  charge  the  Jury,  In 
addition  to  other  propoaltlons,  as  fol- 
lows: "(2)  If  defendant  put  bfs  hand  on 
the  person  of  Snaan  with  Intent  only  to 
examine  her  as  a  physician,  and  with  no 
Intent  to  take  Indecent  liberties  with  her, 
then  defendant  is  notgnlltyof  any  assault, 
and  the  Jury  will  return  a  verdict  nt  not 
^flty.   (8}  It  defendant  put  his  bands  un 
the  person  of  Susan  with  her  consent,  and 
not  against  her  will,  the  defendant  Is  not 
guilty  of  any  assault,  and  the  Jury  will  re- 
turn a  verdict  of  not  guilty.  *  The  court 
Kave  the  Instmctlun  embraced  In  the  first 
propoaition,  but  refused  the  other  request, 
and  told  the  Jury  that,  "If  Dr.  Nash  went 
to  Susan's  room,  and  to  ber  bed,  and  with 
the  desire  to  gratify  anymurbid  curiosity, 
or  to  have  to  do  with  ber,  or  for  any  oth- 
er nnlawtul  purpose,  felt  ber  breast  or  pri< 
<^ate  parts,  he  Is  guilty,  and  It  will  be  yoar 
duty  to  convict.   If  yon  And  from  the 
facts  that  defendant  took  advantage  of 
bis  position  as  a  physician,  and  as  sucb, 
and  wltb  a  bad  purpose,  felt  the  person  of 
Hasan,  by  pretending  he  would  see  If  she 
had  womb  disease,  you  will  And  defend- 
ant guilty,  even  If  she  made  no  resistance, 
bat  consented  to  the  same.   Bat  if  defend- 
ant went  In  tbe  room  of  Susan,  and  pat  his 
hands  on  ber  person,  with  no  Intent  to 
take  Indecent  liberties  with  her,  bot  In 
good  faith,  at  tbe  request  of  Mrs.  Goss,  or 
becanae  be  thought  she  was  sick,  and 
needed  his  attention,  and  In  good  faith 
pnt  bis  bands  on  her  to  examine  her,  be 
would  not  be  guilty,  and  yon  will  so  find. " 
Kt  a  later  stage  of  tbe  charge  the  Judge 
added  the  following:  "So  that  the  ques- 
tloD  comes  back  again  to  what  the  court 
laa  already  charged  yon:  'Did  defend- 
int  do  what  he  did  to  Bosan  In  good 
alth,  as  her  physician,  or  did  he  handle 
ler  person  for  a  bad  or  unlawful  pur 
>oBe^  *   It  he  acted  In  good  faith  as  a  phy- 
liclan,  and  did  what  be  did  as  such,  he  in 
tut  guilty;  otherwise  he  Is  guilty."  The 
[uestion  being  only  whether  there  was 
vldence  to  show  consent  obtained  other- 
rfae  than  fraudulently.  It  la  unnecessary 
o  set  ont  all  the  evidence  tor  tbe  state. 
JJ.  C.  Edwards  and  B.  S.  Rajrater,  lor  ap- 
ellant.   J.  W.  Graham,  Atty.  Gen.,  and 
B.  Womaek,  for  tbe  State. 


Atbbt,  J.  If  It  be  conceded  that  where 
a  physician  Induces  a  female  to  submit  to 
an  examination  of  her  person  by  the  false 
and  fraudulent  representation  that  hels 

Snttlng  his  bands  upon  her  in  good  faith, 
>r  the  purpose  of  diagnosing  and  treating 
a  disease,  when  in  fact  his  object  Is  only  to 
gratify  a  licentious  desire,  he  Is  equally 
guilty,  in  contemplation  of  law,  with  one 
who  takes  the  same  liberties  against  her 
consent,  and  with  the  avowed  Intention 
of  gratifying  his  lusts,  it  Is  none  tbe  less  a 
sound  proposition  of  law  that,  whether 
the  person  charged  wltb  the  assault  be  a 
physician  or  not,  he  may  suceesHfuily  meet 
sucb  a  charge  by  showing  to  the  satisfac- 
tion of  the  Jury  that,  without  resorting  to 
falsehood  or  deception,  he  had  the  consent 
of  a  girl,  17  years  old.  to  put  his  band  up- 
on ber  person  as  he  did.  Whether  bis  in- 
tention was  to  desist  after  fondling  her, 
or  to  have  carnal  Intercoarss  with  her,  if 
she  should  continue  to  yield  to  falm,  he 
was  not  guilty  If  her  consent  was  gained 
otherwise  than  by  using  bis  professional 
character  to  practice  a  fraud.  There  was 
serious  conflict  In  the  testimony  of  the 
prosecutrix  and  the  defendant  as  to  what 
the  latter  actually  did  and  said  at  her  bed- 
side. Tbe  charge  of  tbe  learned  Judge 
seems  to  have  been  founded  upon  the  Idea 
that  the  Jury.  In  passing  upon  the  facts, 
were  so  restricted  that  they  must  adopt 
either  the  tbeory  of  the  state  or  that  aris- 
ing ont  of  the  defendant's  testimony,  and 
were  not  at  liberty  to  take  into  considera- 
tion tbe  whole  of  the  evidence,  and  predi- 
cate thtir  finding  upon  a  hypothesis  not 
entirely  consistent  with  the  theory  ad- 
vanced, or  the  testimony  offered  in  sn[v 
port  of  it,  by  either  the  prosecution  or  the 
defense.  Counsel  may  have  contended  be- 
fore the  Jury  that  another  witness  corrob- 
orated tbe  testimony  of  the  plaintiff  to  the 
extent  of  showing  that  the  mother  of  the 
prosecutrix  bad  expressed  apprehension 
as  to  the  consequence  to  her  daughter  of 
overexertion  on  the  previous  afternoon. 
The  Jury  may  have  concluded  that,  under 
the  honest  belief  that  the  prosecutrix  was 
suffering,  and  with  tbe  Aooa  Iftfe  purpose 
of  relieving  her, the  defendant  first  entered 
her  room;  but  that  sabsefqnently,  on  dis- 
covering a  willingness  on  her  part  to  sub- 
mit to  liberties  that,  as  she  must  have 
known,  constituted  no  part  of  a  legitimate 
medical  or  surgical  examination,  he  deter- 
mined to  go  further,  and  did  so  with  her 
assent,  plainly  Indica  ted.  It  appeared 
that  two  men.  sleeping  In  tbe  hift  Just 
above  her,  heard  no  outcry,  nor  load 
remonstrance,  and  the  prosecutrix  did  nut 
say  that  she  called  lor  any  one;  yet, 
though  she  told  the  defendant  that  she 
was  not  sick,  needed  no  attention,  and 
pushed  his  hand  sway,  she  submitted 
without  objection  made  In  a  tonesuffl- 
cleotly  loud  to  be  heard  In  tbe  loft,  to  lib- 
erties, accompanied  by  expressions  of  en- 
dearment, and  sollcltatlonsto  go  with  him 
Into  tbe  adjaeent  room,  that  counsel  may 
have  argued  were  inconsistent  with  the 
idea  that  she  yielded  only  because  he  was 
conducting  anexamlnatlon  as  a  physician 
authorlted  by  her  mother.  The  Jury 
might  have  been  Infiueuced,  too,  by  the 
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lact  that  th9  lather  of  the  prosecutrix  ap* 
pea  red,  aecordlns  to  ber  testimony,  at  tn* 
Ooor,  and  saw  the  driwdant  going  oat 
other  room  twice;  that  be  subsequently 
neither  asked  nor  recefrnd  a  fullexpluna- 
tlon  from  hta  daughter  for  nearly  two 
days  after, tbongb  be  ordered  ber  to  dresis 
and  go  to  bis  son's  house  on  that  nlxht. 
The  rule  laid  down  by  Wbartun  (Grim. 
Law,  1156)  Is  that  proof  ol  the  assent  of 
ttaewoman,  given  In  Ignorance  of  the  fraud 
ttat  was  Imng  practiced  by  the  medical 
man,  where  the  pbyelclan,  oader  pretense 
of  examination,  has  aexnal  iutercaorse, 
will  not  CDiistitnte  a  d^eoae  to  the  charge 
of  assault.  The  principle  was  first  estab- 
Uahed  In  tbe  cases  ol  Beg.  v.  Stanton,  1 
Car.A  K.416,atfd  Reg.  T.Caffe,4  Cox,Crlm. 
Cas.  220.  In  tbe  latter  ease,  tbe  Instme- 
tlon  given  by  the  recorder  and  approved 
by  tbe  coart  was  '*that  the  girl  was  of 
age  to  consent,  and.  If  they  thought  she 
bad  consented  tu  what  the  prisoner  bad 
done,  they  ought  to  acquit  the  prisoner; 
but  If  they  were  of  opinion  tbat  she  waa 
Ignorant  of  tbe  nature  ol  the  prisoner's 
act,  and  made  nn  resistance,  solely  from 
tbe  belief  that  she  was  submittlngto  med- 
ical treatment,  tbey  onght  to  find  him 
guilty."  In  tbat  case  tbe  physician  act- 
oally  had  carnal  intercoorse  with  a  girl  ol 
14,  who  bad  been  placed  under  his  care  by 
her  parents  for  medical  treatment.  We 
think  that  the  queetlons  whether  the  pros- 
ecutrix consulted,  alter  being  kissed  and 
told  that  she  waa  a  sweet  girl,  (even  con- 
ceding  tbe  truth  of  ber  own  statement,) 
to  the  still  greater  liberties  with  ber  per- 
son which  she  testifies  tbat  the  defendant 
took,  and  whether.  If  she  did  consent,  she 
was  Influenced  tu  yield  solely  because  she 
thought  thedefendant  was  making  a  med- 
Ic/il  examination  of  her  person  at  tbe  re- 
quest of  a  parent,  should  have  been  fairly 
submitted  to  tbe  Jnry;  and,  aa  In  Reg.  t. 
tiase,tbe  jndgeongbt  tobave  told  the  Jury 
tliat  in  one  view  ol  tbe  evidence  tbe  defend- 
ant was  not  gallty,  as  well  aa  tbat  Id  the 
other  view  he  waa  guilty,  of  an  ansault. 
In  Keg.  V.  Case  it  seemed  to  have  been  con- 
ceded, or  not  seriously  disputed,  tbat  tbe 
girl  of  14  waa  innocent,  and  did  not  under- 
stand what  the*  physician  was  doing.  In 
the  case  at  bar  tberewas  evidence  tending 
to  show  that  the  prosecutrix  was  not  of 
good  character,  and  It  was  admitted  tbat 
she  was  in  her  eighteenth  year.  The  de- 
fendant bad  a  right  to  demand  that  tbe 
attention  of  the  Jury  should  be  directed  to 
tbe  question  whether  sbe  understood  the 
manlfeflt  purpose  of  one  who  kissed  and 
londled  her,  and  knew  that  his  condort 
was  not  tbat  of  a  physician  making  a 
medical  examination  in  good  faith,  but 
still  submitted  quietly  antll  her  father  ap« 
peared  upon  the  scene.  Bat  In  response 
to  the  requests  of  the  defendant  tbe  Judge 
embodied  hts  Inatrnction  upon  this  point 
In  two  or  three  propositions  calminating 
In  the  sentence:  "11  he  acted  in  good  falta 
an  a  pbyslclan,  and  did  what  be  did  as 
such,  be  Is  not  guilty;  otherwise,  be  Is 
guUty. "  So  that  the  Jnry  were  not  left  at 
liberty  to  reach  the  bell^  from  tbe  evi- 
dence that,  though  the  defendant  was  not 
In  good  laith  examining  the  proseoatrlx 


as  a  phystdan,  stUl  that  she  nnderstood 
and  assented  to  what  he  did,  or  tbat  she 
tmderatood  that  be  was  pnttlng  his  hands 

npon  her  with  the  purpose  of  gratifying 
his  lusts,  and  made  no  objection  becanse 
sh^  was  indifferent,  or  ready  to  submit  to 
whathe  did. If  not  to  still  greater  liberties. 

Without  adverting  to  the  other  excep- 
tions, either  to  tbe  admisrionof  testimony 
or  to  the  chsi^,  and  deciding  qnestfona 
that  may  not  be  rained  upon  another 
trial,  it  Is  perhaps  beet  to  advert  to  the 
exception  to  tbe  Judgment  of  the  court. 
We  think  that  there  was  error  in  impoa- 
Ing  greater  punishment  than  a  fine  of  950 
or  Imprisonment  tor  30  days,  when  the  de- 
fendant was  found  gnUty  of  a  slai^e  aa- 
sanlt  only.  In  all  of  tbe  cases  eltad  by 
tbe  attorney  geaerai  In  soi^rt  of  tbe 
Judgment,  this  court  laid  stress  upon  tba 
tact  tbat  the  person  cwsanlted  sutferecl 
great  bodily  pain,  though  tbe  physical  In- 
jury did  not  prove  permanent.  In  State 
V.  Shelly,  98  N.  C.  673.  4  B.  E.  Rep.  S30,  the 
opinion  rested  upon  the  ground  tliat  "  the 
Injury  was  not  simply  painful  and  bomlll- 
atlng,  but  disfigunKl  the  laca  serloaBly, 
brnlaed  tba  eyes,  dosed  one  of  them  en- 
tlrely,and  probably  permanenUylmpalred 
the  sight, *  and  therefore  that  aerions 
damage  was  done.  Tbe  facts  In  State  v. 
Roseman.  1U8  N.  C.  7«d,  13  S.  E.  Rep.  1039. 
were  tbat  a  female  prisoner  was  whipped 
by  a  Jailer  with  a  buggy-whip,  so  aa  to 
cut  the  flesh  on  ber  back  and  amu.  In 
State  r.  Huntley,  81 N.  C.  691,  though  the 
court  seem  to  have  taken  into  eonsldeni- 
tton  the  mental  angnbih  of  the  injured 
party,  the  reason  for  sustaining  the  Jarts- 
dietlon  of  the  superior  court  wblcta  Is 
made  most  prominent  waa  that  tbe  pbya- 
leal  antfering  of  the  Injured  party 'most 
have  been  severe  for  a  day  or  two,  and 
more  or  less  severe  for  several  days."  So 
that  In  every  instance  it  has  been  declared 
essential.  In  order  to  give  the  superior 
court  Jurisdiction,  tbat  the  bodily  pain 
caused  by  the  assault  should  be  severe,  II 
not  pwmanent.  Tbe  fact  that  In  any  glT- 
en  case  the  person  Injured  must  have  en- 
dured mental  anguish  may  aggravate  tbe 
oOense,  but  cannot,  In  tbe  abswce  of 
physical  Injury  giving  rise  to  great  bodily 
pain,  constitute,  within  the  meaning  of 
the  statute,!  "aerions  injury. "  Tbwe  waa 
no  evidence  in  our  case  tending  to  show 
tbat  the  prosecutrix  suffered  frum  bodily 
pain  at  all.  The  cases  cited  are  distin- 
guishable from  that  at  bar  In  the  tact  that 
tbe  Jury  found  that  tbe  defendant  waa 
guilty  of  the  ollense  eharged  In  the  IndSet- 
ment,  which  was  within  the  Jnrfadtrtlon 
of  the  superior  court.  In  our  case  the  de- 
fondant  was  found  guilty  of  a  simple  aa- 
sault  only,  and  the  Jurtedlction  of  tbe 

>  Code  N.  C.  S  987,  prorldes  that  In  all  oasea  of 
aa  aaunlt  with  or  wfthoat  Inteat  to  kill  or  in- 
lore,  the  person  ooDvioted  MhaH  be  ponUhad  by 
uie  or  ImtHrlsoniDent,  or  both,  at  the  dlaeretloo 
of  the  court:  {ffovided,  ttiat,  wbm  no  deadly 
weapon  has  been  used,  and  no  •erlou  damage 
done,  the  ponlshment  In  aassulta,  assaolU  and 
battEfries,  and  affrays,  shall  not  exceed  a  flaa  of 
tSO  or  imprisonment  for  80 days;  bat  tbat  psoviao 
shall  not  apply  to  oasat  of  anuiult  with  IntSBt  ta 
kill,  or  with  intaat  to  oonualt  r^is> 
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eonrt  1b  BnBtaIn«d  on  the  ^onnd  that  It  1b 
Inclnded  In  the  higher  oflenee  with  which 
he  was  charged.  For  the  error  pointed 
oat  the  defendant  Is  entitled  to  a  new 
trial. 


Static  t.  Mobiob. 

tSuaonme  Omnrt  of  North  CardUna.  Nor.  17, 
189L> 

AmAL—BiTUW—  DiscBsnox  «-  Hubbat  Bn- 

DXMCK. 

1.  On  ft  trial  for  slandMing  an  "Innooent 
wmwn,"  ftfurr  the  ezamlDatlon  uT  the  proseco- 
trlx,  the  ooort  refoMd  to  alluw  dofendant  to  ask 
iuir  bow  many  timss  she  and  bar  hoibaud  had 
aeperatad,  and  the  eansa.  field  that,  sinoe  de- 
fendant had  lair  on>ortDDitf  for  eroaa-eiamlna- 
'tton,  it  was  dlaoreuonary  with  the  eourt  to  allow 
Ibis  question. 

2.  In  stioh  case  the  husbatid  of  the  prosoca- 
(riz  denied,  on  oross-examinatioD,  that  he  said 
he  bad  eenal  tnteroourae  with  the  proseontrljc 
before  be  married  her.    Defendant  offered  to 

Ere,  hgr  lUmsaU  and  another  witnesa,  umt  tke 
band  aidd  "that  he  wonld  rather  pa7f2.50, 
and  marry  the  woman,  fthe  prooeoatri^]  Uaan 
lure  a  bastard  sworn  to  nim. "  The  trial  court 
•ezolnded  the  teatimony.  Held,  that  the  tesU- 
SDonr  rejected  was  not  eompeteot  to  contradiot 
the  hoaoand  not  pertinent  to  prove  the  Inocmti- 
aBDoy  of  the  proinoBlalia,  and  was  almj^  haar- 
aay. 

8.  13m  eseroiae  of  tbe  diaoretlon  of  the  trial 
ooort  in  lefosing  to  grant  a  new  trial,  on  the 
.ground  of  newly-diaooTeced  erldenoe^  la  not  ra- 
Tlewftble. 

Appeal  from  ntperlor  court,  Montgom- 
«r7  conn^;  Jbhb  F.  Grates,  Jadge. 

ladlctment  ot  P.  M.  Morris  for  alander. 
Vsrdict  and  Judgment  of  conrlctlon. 
lendant  appeals.  .Afflrnwd. 

TAe  Attornciy  Oeaemi  and  Donglaaa  A 
fiSbair,  for  the  State. 

Mbrrimon,  C  J.  The  defendant  la  In- 
•dieted  lor  hlanderlBg  an  Innocent  wo- 
man *  In  violation  of  Uie  statnte.  Code,  S 
1118.  He  pleaded  not  gnllty.  On  tbetrlal, 
-tba  proaecDtrlx  was  examined  as  a  wtt- 
aeae  for  the  state,  and,  after  Bhe  was  ex- 
amined In  chief,  the  defendant  aaked  to  be 
allowed  to  ask  the  wltaeBs  one  qneatlon. 
The  solicitor,  not  knowing  the  nature  of 
the  qoeetlon,  did  not  at  once  object.  The 
defendant  then  proposed  this  qpestion: 
"How  many  times  witness  and  her  fans- 
band  had  separated,'and asked  the  cause. 
The  conrt  said:  **  Yon  may  ask  that  ques- 
tion if  Its  purpose  Is  to  impeach  the  wit- 
ness.'* The  counsel  said:  "We  want  to 
show  the  cause  of  the  separation."  The 
court  said:  "I  cannot  go  into  that 
▼eatigatloQ  now;"  and  dtiendaot  except* 
ed.  Ttw  dalendant  had  bad  fair  opporto- 
nlty.  In  ttM  orderly  course  of  the  examina- 
tion of  the  witness,  to  propound  all  proper 
qneatlons,  and  It  was  dfscretlouary  with 
the  court  to  allow  or  disallow  the  ques- 
tion propounded  to  be  put  to  the  witness. 
The  defendant  had  no  right  to  protract 
the  examination  Indefinitely,  partlcolarly 
as  to  mattenr  that  the  witness  ought  to 
have  been  examined  about  upon  the  cross- 
■examination. 

The  husband  of  the  prosecutrix  was  ex- 
amined as  a  witness  tor  the  state,  and  on 
the  eross-examlnatlon  he  was  asked  If  he 
4>ad  not  told  a  certain  pwson  named  that 
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he  bad  sexual  tntereonrse  with  Ms  wlfs 
(the  prosecutrix)  bdore  he  married  her. 
The  witness  denied  that  he  had  said  so. 
The  defendant  then  oBwed  to  show,  by 
himself  and  anotbn-  witness,  that  the  bna- 
band  said  tn  them  "that  he  would  rather 
pay  two  dollars  and  a  half,  and  marry  the 
woman,  [the  prosecntrlxj  than  have  a 
bastard  sworn  to  him."  Upon  objection, 
the  court  excluded  the  evidence,  and  the 
defendant  excepted.  The  defendaot  was 
concluded  by  the  answer  of  the  husband 
whenawltnesB  to  the  question  pat  to  him, 
becauBelt  elicited  mattvr  wholly  collateral 
to  the  purpose  of  tbe  examtnatlon,  and 
did  not  go  to  show  bias.  Tbe  evidence  nC 
the  dvfeadant  rejected  was  hence  not  com- 
petent to  contradict  the  husband,  and  It 
was  not  pertinent  to  prove  the  Ibcod- 
tlnency  of  tbe  prosecutilx.  It  was  simply 
hearsay.  Kramer  v.  Light  Co.,  8S  V.  C. 
277,  and  cases  there  cited ;  Stata  r.  GUs- 
Bon.WN.  C.  606. 

The  defendant  moved  for  a  new  trial  In 
the  court  below,  assigning  as  ground  for 
the  motion  that  he  had  discovered  since 
tbe  trial  Important  pertinent  erldmce 
that  he  could  produce  for  his  defense  nn 
anotbw  trial.  The  coni^.  In  tbe  extfrtsa 
of  Its  discretion,  denied  the  motloR.  and 
the  defendant  excepted.  It  Is  settled  that 
such  exercise  of  discretion  Is  not  nsvlewa- 
bte.  Carson  t.  Delllnger,  90  N.  C.  3?6,  and 
cases  there  cited.  There  Is  no  error.  Let 
this  opinion  be  eerdtted  toths  saperior 
eoart  according  to  law.  It  to  so  ormred. 


8TATB  V.  Black. 

CShvTfnw  court  qf  JTorlb  CanUna,  Vov.  17, 
1881.) 

AasuM  AMD  B^TmT  —  CteanonABi  ~  Gasb  ov 
Afpbal. 

L  The  fact  that  defeodant's  hoga  are  Im- 
pounded under  an  invalid  ordinance  mil  not  Jus- 
tify a  breach  of  the  peace,  and  an  assanU  on  the 
omoer  in  charge,  in  order  to  retake  them. 

9.  Where  a  speoial  inBtractlon  wai  asked  la 
writing,  and  refiued,  and  exosptkm*  noted,  but  tt 
does  not  appear  that  soeb  exo^itlOB  was  set  out 
in  the  atatsment  of  the  case  on  appeal,  otrMorart 
wlU  not  lie  to  have  It  lacorporated  In  tiie  "oaas 
aettled." 

Appeal  from  snperlor  court,  Moora  cooa- 
ty ;  Edwin  T.  Borcnf,  Judge. 

Indictment  of  W.  B.  Black  for  assaolt 
and  battery,  as  follows:  "The  Jurors  for 
tlie  state,  upon  their  oath,  present  that 
W.  B.  Black,  in  Moore  county,  on  the  24th 
day  of  July,  1A91.  did  unlawfully  and  will- 
fully  assault  and  beat  one  J.  M.  Adams 
with  deadly  weapon,  to-wlt,  acertalndob, 
contrary  to  the  statote  In  snob  casa  made 
and  proTlded,  and  against  the  peace  and 
dignity  of  ths stats."  Terdlct  and  Judg- 
ment of  eonvletton.  DeKeadaiit  appeals. 
Affirmed. 

STATBinGHT  BT  THX  OouBT.  It  appeared 
tn  evidence  that  defendant's  hogs  had 
been  Impounded  by  the  town  marshal  of 
Carthage,  and  were  In  his  custody.  Tbe 
marshal  and  two  of  the  town  commla- 
Bioners,  who  were  near  the  pound,  saw 
the  defendant  going  In  the  direction  of  the 
pound  at  night,  and  the  defendant  swore 
tn  their  presence  that,  unless  the  marshal 
turned  his  hogs  oat,  he  would  liberate 
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them,  and  thereopon  proceeded  to  the 
poand,  and  attempted  to  break  the 
ponnd  to  torn  the  bOKS  oot.  The  marshal 
and  the  two  commlesIonerB  came  up,  an<l 
the  marshal  ordered  the  defendant  to  de- 
sist. He  refused  to  desist.  The  marshal 
threatened  to  arrest  bim  II  he  persisted  in 
breaking  the  pound.  There  was  also  evi- 
dence that  the  marshal  flonrished  a  pistol 
when  be  threatened  to  arrest  the  defend- 
ant, who  thereapon  apsaalted  the  mar- 
shal with  a  piece  of  scantling  drawn  in  a 
striking  attitude  within  striking  distance. 
The  marshal  had  no  warrant.  The  de- 
fendant otTered  tu  introduce  the  ordinance 
under  which  his  hogs  had  been  Impound- 
ed, lor  the  purpose  of  showing  that  said 
oFdlnanro  was  void.  The  court  nrfueed 
to  admit  the  evidence.  The  exception  lor 
such  refusal  is  the  only  exception  present- 
ed for  review.  The  case  states  that  there 
was  no  exception  to  tbe  cbaive.  The  de- 
fendant moved  for  a  certfonirf,  as  stated 
In  tbe  opinion. 

Douglass  A  ISbaw  and  J.  W.  Hinsdale, 
for  appellant.  The  Attorn^  Qeaeral,  for 
tbe  State. 

Olabk.  J.  The  affidavit  In  the  petition 
for  certiorari  avers  that  a  S|>eclai  prayer 
for  instruction  was  asked  In  writing,  and 
In  proper  time;  that  It  was  refused,  and 
exception  noted,  but  It  Is  not  allegMl  that 
such  exception  was  set  out  In  appellant's 
statement  of  case  on  appeal.  As  the  ap- 
pellant did  not  set  It  ont  as  an  exception 
In  his  case  on  appeal,  he  cannot  complain 
that  the  Judge  dtd  not  Incorporate  it  In 
the  "case  settled"  by  hlin.  lu  Taylor  v. 
Plummer,  106  N.  t\ 56, 11  S.  B.  Rep.  2fi6,  it 
Is  said:  "Exceptions  noted  on  the  trial, 
and  exceptions  which,  after  the  verdict, 
the  losing  party  desires  to  assign  to  the 
eharge,  or  to  the  refusal  or  grnntlnK  of 
special  Instructions,  must  be  set  out  by 
appellant  In  making  out  bis  statement  of 
the  case  on  appeal,  (as  required  by  Code, 
S  650,)  or  they  are  deemed  waived.  Had 
the  exce])tion  for  refusal  of  the  spftcial  In- 
Rtractlon  (If  asked  In  writing,  and  In  apt 
time)  been  set  out  by  appellant  In  making 
op  his  case  on  appeal,  (Code,  $  550,  and 
Rule  27,  Supreme  Court,  13  8.  E.  Rep.  vll.,) 
and  the  Judge  had  omitted  such  prayer, 
and  the  exception  for  Its  refusal  from  tbe 
"case  settled,**  a  certiorari  would  lie  to 
have  them  Incorporated.  Lowe  v.  Elliott, 
107  N.  C.  718,  12  8.  E.  Rep.  383.  Uy  not 
setting  out  such  an  exception  In  his  state- 
ment of  caise  on  appeal,  the  appellant  has 
Halved  the  right  to  Insist  on  it. 

The  only  exception  stated  In  the  case  on 
appeal  Is  the  refusal  to  admit  the  town 
ordinance  In  evidence,  which  was  offered 
for  the  purpose  of  showing  its  invalidity. 
For  the  purpose^of  the  exception.  It  must 
betaken  that  the  hogs  were  impounded 
nuder  an  invalid  ordinance;  but  they  were 
In  the  custody  of  the  officer,  and  the  owner 
had  no  right  to  take  the  law  in  his  own 
bands,  and  regain  possession  of  his  prop* 
erty  by  violence,  and  by  tearing  down  the 

Eound.  The  officer  had  a  right  to  forbid 
im,  and  to  prevent  the  property  belug 
taken  ont  of  his  custody  by  force.  Thin 
Is  not  a  case  where  the  officer  Is  ou  trial 
tor  using  excessive  force.  Nor  Is  It  a  case 


where  property  Is  attempted  to  be  takra 
onder  a  void  warrant,  and  the  owner  re- 
sists by  force.  For  all  that  appf^rs.  tbe 
hogs  were  taken  on  process  valid  on  Its 
fare,  which  theofficerwascompelled  to  exe- 
cute, though  issued,  possibly,  without 
sufficient  legal  ground :  but  that  waa  not 
a  matter  for  tbe  officer  to  decide,  nor  tbe 
defendant.  It  was  a  matter  to  be  settled 
by  the  court.  Besides,  the  hogs  bad  been 
taken  previously,  and  were  In  tbe  peacea- 
ble poHsesfllon  of  the  officer.  The  case 
presented  Is  as  to  the  right  of  the  defend- 
ant to  tear  down  the  town  ponnd  to  re- 
gain poasAssion  of  his  hogs,  (taken  nnder 
an  illegal  ordinance,)  after  being  forbid- 
den to  do  so,  and  bla  right  to  assault  the 
officer  who  bade  him  deedst,  aod  who, 
when  tbe  defendant  did  not  stop,  with  a 
flourish  of  biB  pistol  bad  threatened  to 
arrest  him.  That  the  defendunt  made  an 
assault  is  uncontro verted.  The  defense 
set  up  by  the  exception,  that  the  hoga  had 
been  taken  under  an  Invalid  ordinance. 
Is  not  snfficlent.  The  defendant,  after  be- 
ing forbldilen  by  the  officer,  sbonld  have 
desisted,  and  have  sought  to  get  back  his 
hogs  by  lawful  process.  He  bad  no  light 
to  regain  them  by  means  of  a  breach  of 
the  peace.  "Two  wrongs  will  not  make 
aright."  In  State  V.  Hedrick.  96  N.  C.  624, 
an  arrest  was  made  by  one  who  hnd  been 
Illegally  deputed  to  serve  a  warrant  In 
a  civil  action.  On  the  party  arrested  at- 
tempting to  escape,  another  party  tripped 
up  the  acting  officer,  who  was  porBning. 
It  was  held  that  such  other  party  was 
guilty  of  an  assault,  fn  State  v.  Arml- 
stead,  106  N.  C.  689. 10  8.  E.  Rep.  872,  It  Is 
said  that  no  one  has  a  right  to  take  a 
prisoner  from  the  custody  of  an  officer  on 
the  ground  that  such  prisoner  Is  unlaw* 
fully  In  arrest,  since  the  lawlulness  of  the 
arrest  must  be  Inquired  Into  without  re- 
sort to  force.  The  property  being  commit 
ted  to  tbe  custody  of  the  officer  by  process 
of  law,  he  had  the  right  to  arrest  any  one 
attempting  to  take  It  from  him, and  with- 
out warrant.  Braddy  v.  Hodges.  99  N.  0. 
319,  5  8.  E.  Rep.  17.  The  exigency  would 
not  permit  him  to  get  a  warrant ;  for, 
while  he  was  off  looking  up  an  officer  to 
Issue  It,  tbe  property  with  whooe  safe- 
keeping be  was  charged  would  be  taken. 
No  error. 


Statu  v.  Fibhbb. 

(Awrenu  Omat  tf  North  CoroNna.  Hot.  IT, 
1891.) 

Tbwass  ok  Luro — Cbihthal  Lubilitt. 
A  person  who  in  good  faith,  believing  that 
he  has  a  riffht  to  do  so,  enters  opon  the  lands  ol 
another  aftw  he  had  been  forbidden,  when  be 
had  no  reasonable  groond  for  coob  belief,  la  not 
excused  from  crimfoal  liability  under  Code  If.  C. 

8  1130,  which  provides  that,  '*if  any  person,  after 
being  forbidden  to  do  so,  shall  Rp  ox  enter  opoD 
the  lands  of  another  without  a  lIcenM  therantr, 
he  shall  be  guilty  of  a  misdemeanor. " 

Appeal  from  superior  court.  Rowan 
county;  Jbsse  F.  Qbavbs,  Judge. 

William  FlHher  was  duly  charged  crim- 
inally in  the  court  of  a  Justice  of  the  peace 
with  having  violated  the  statute.  (Code, 

9  1120,)  in  that,  after  tbe  prosecutor  foi^ 
bade  bIm  to  go  upon  bis  land,  he  weat  np 
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on  the  same,  and  banled  across  tbe  same 
erura-ties.  wlthont  a  license  so  to  do.  He 
was  convicted  lu  that  court,  and  upon  ap* 
peal  be  was  afterwards  likewise  convicted 
m  tbe  saperlor  court,  upon  tbe  pies  of  not 
entity.  Tberenpon  be  excepted,  and  ap- 
pealed to  tbls  cuart.  Affirmed. 
Tbe  Attornef  Oeaeral,  for  the  State. 

Ubkkiuon,  C.  J.,  ( after  sta  ting  the  facts. ) 
The  defendant  Insisted  that  he  went  upon 
tbe  prosecutor's  land  In  goo^  faith,  believ- 
ing and  claiming  that  be  had  the  Hght  to 
do  HO  as  the  aj^nt  of  a  railroad  company 
named,  and  thertfore  he  was  not  Ruilty. 
Tbe  court  held  otherwise,  and  this  Is  as- 
signed as  error.  Unquestionably  tbe  rail- 
road company  bad  not  the  shadow  of 
right  to  guupun  tbe  prosecutor's  land  and 
transport  Its  cross-ties  over  tbe  same, 
and  no  aathoilty  whatever  to  direct  or 
authorise  Its  agent  or  servant  to  do  so. 
The  statute  (Code,  6  IVJO)  expressly  pro- 
vides that,  "if  any  person,  after  being  for^ 
bidden  to  do  so,  shall  go  ur  enter  upon  the 
lands  of  another  wlthunt  a  license  there- 
for, be  shall  be  guilty  of  a  misdemeanor, " 
etc*.  The  defendant  Is  presumed  to  have 
fcnowledse  of  tbls  statute,  and  the  mere 
fact  that  be  may  have  believed  honestly 
that  hfl  had  tbe  right  to  go  upon  thepros- 
eentor's  land,  after  be  was  forbidden  to 
do  BO.  aa  agent  o(  the  railroad  company, 
as  the  evidence  went  to  prove  he  did, could 
not  at  all  excuse  him  from  criminal  liabili- 
ty, nnlefis  he  had  reasonable  Rruund  for 
sucb  belief;  and  there  was  no  evidence 
from  which  tbe  Inry  might  so  And.  Ktate 
V.  Crawley,  108  N.  C.  353.  9  8.  E.  Rep.  409. 
Tbe  conrt  properly  Instructed  the  Jury,  In 
substance,  that  If  they  oelleved  the  evi- 
dence the  defeDdant  was  guilty.  Statu  v. 
Bryson,  81  N.  C.  595.  There  is  no  error. 
Let  tbls  be  certified  to  tbe  superior  court 
according  to  law.  It  Is  so  ordered. 


BoTKiN  9t  »L  T.  Bdib  et  al. 

OSuptvm  Ooun  or  JVorth  <ktmUHa.  Nov.  17, 
1891.) 

CoaFSOXIBB. 

Under  Code  N.  O.  %  574,  providlae  that,  In 
■11  claims  where  an  Agreement  is  made  and  ac- 
cepted for  a  less  amount  than  that  claimed,  par- 
meat  of  such  less  amount  shall  be  a  complete 
discharge  of  the  same,  one  of  three  Joint  iadg- 
ment  debtors,  who  inroposes  to  pa^  a  given  &xaa 
provided  the  payment  shall  operate  to  relieve 
Dim  from  farther  liability,  on  acceptance  of  snch 
oSer  and  pa/meat  by  check  Is  entitled  to  have 
entry  of  aatiBteotlon  on  the  reoord  aa  to  the  wh(^ 
jadginait  as  sgalnat  him. 

Appeal  from  snperlor  conrt,  Robeson 
eoanty ;  Jesse  F.  Graves,  Judse. 

Action  by  Boykln,  Carmer  &  Co.  against 
D.  B.  Bale  &  Bros.  Plafntlffe  moved  for 
leave  to  Issue  execution  on  a  Judgment. 
Motion  denied.  Plalntlfts  appeal.  Af- 
firmed. 

Statement  bt  tbe  Coubt.  Judgment 
was  rendered  by  a  Justice  of  the  peace 
against  tbe  firm  ot  D.  B.  Bule  &  Bros., 
composed  of  D.  C.  Bule,  J.  C.  Bule,  and 
tbe  appellant  M.  O.  Bule,  In  favor  of  the 
plaintiffs',  which  Judgment  was  subse- 
quently docketed  In  tbe  superior  conrt, 
and,  at  a  sabseqnent  term  ot  the  latter 
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court,  a  Judgment  was  rendered  In  fnvor 
of  the  plaintiffs  against  the  defendauts  for 
tbe  sum  ot  .  Both  ot  tbasv  Judg- 
ments TWft  entarad  npon  the  Judgment 
docket  of  tbe  superior  conrt.  On  tbe  6tb 
of  February,  1890,  tbe  defendant  M.  C. 
Buie  wrote  to  the  plaintiffs,  proposing  tr> 
pay  30  per  cent,  of  both  these  J  udguients, 
provided  that,  apon  payment  of  said  sum, 
the  said  M.  C.  Bule  should  be  released 
from  any  further  obligation  arising  out  of 
said  Juilgments,  and  that  tbe  same  should 
be  satisfied  so  far  as  he  Is  concerned.  Tha 
plaintiffs  replied  as  follows:  "Replying  to 
your  favor  of  the  6th,  Just  received,  that 
yon  are  prepared  to  pay  30  per  cent,  of 
tbe  account  against  Bule,  and  that  your 
brothers,  you  believe,  will  do  tbe  same: 
The  claim  now,  with  Interest,  amounts 
to  f 750.31,  onc-flttb  of  which  will  be94.'i.55, 
tor  which  amount  we  will  be  pleased  ta 
give  you  a  receipt  against  the  claim,  and 
trust  your  brothers  will  do  the  same. "  In 
answer  to  the  letter  of  plaintiffs,  the  d»- 
fendant  U.  C.  Buie  forwarded  to  the  plain- 
tiffs a  check  on  the  bank  of  QuUford,  in 
Greensboro.  N.  C,  for  the  sum  of  f45.5Sr 
setting  forth  In  the  check  that  It  was  In 
full  of  said  Judgments.  The  plaintiffs  re- 
turned said  check  to  said  M.  C.  Bule,  refus- 
ing to  receive  the  same,  except  on  condi- 
tion that  it  should  be  entered  as  a  credit 
pro  tasto  on  the  Judgments.  M.  C.  Bule 
Bent  the  said  check  back  a  second  and  a 
third  time,  and  each  time  It  was  returned 
in  a  letter  giving  tbe  same  reason  for  re 
fusing  to  apply  It.  Tbe  defendant  Bnia 
has  ever  since  kept  fnnds  In  said  bank  to 
pay  tbe  amount  of  said  check,  and  asks 
to  be  allowed  to  pay  the  amount  into 
court,  and  have  it  entered  as  a  payment 
in  full  of  his  ludebtedness  on  said  Judg- 
ments. Dpon  the  above  facts,  and  from 
the  affidavits,  the  court  found  that  plain- 
tiffs live  In  Baltimore,  Md.,  and  have  their 
place  of  buflness  there,  and  that  defend- 
ant M.  C.  Buie  lives  at  Red  Springs,  Robe> 
son  county,  N.  C,  and  that  there  was  an 
acceptance  by  plalntltb  of  tbe  defendant 
M.  C.  Buie's  offer  of  compromise,  und  that 
the  tender  of  the  check  for  945.56  was  a 
payment  of  the  indebtedness  of  the  de- 
fendant M.  (<.  Bule,  and  he  was  entitled 
to  have  entry  of  satisfaction  on  the  rec- 
ord as  to  the  whole  of  the  Judgments  aa 
atralnst  htm,  and  so  ordere<l.  The  plaln- 
tiff.H  excepted,  and  appealed  from  the  Jndgi- 
ment  rendered. 
Sirongdt  Strvnaeh,  for  appellants. 

Atbbt,  J.  We  concur  with  the  Judge 
who  heard  tbe  motion  in  the  court  below, 
in  the  opinion  that  the  plaintiffs  accepted 
the  proiiusal  of  the  defendant  M.  C.  Bule, 
and  were  bound,  when  he  forwarded  tba 
check  for  945.&5,  the  sum  mentiuned  In 
their  letter,  to  apply  the  same  in  full  dls- 
chtirgenfhls  Indebtedness  by  reason  of 
said  judgments.  The  defendant  has  the 
right  to  demand  that  tbe  substance  of 
the  said  agreement  sliall  appear  upon  the 
Judgment  docket,  so  as  to  show  that  the 
plaintiffs  can  proceed  no  further  by  virtue 
of  the  Judgments  against  hira.  Under  the 
provisions  of  the  statute,  (Code,  §  574, > 
where  a  creditor  volantarily  nccepts  front 
the  debtor  a  less  sum  than  Is  actually 
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due,  by  way  of  compromise  and  In  Hen 
of  the  whole,  the  debt  Is  discharged. 
Koonce  v.RuBuen.K^  M.  C.  179,  9S.E.  Hep. 
816.  When  a  proposal  to  poy  a  given 
mam,  provided  that  the  payment  shall 
operate  to  relieve  one  oT  three  Joint  Jndff- 
ment  debtom.  Is  accepted  by  the  creditor, 
and  the  debtor  within  a  reasonable  time 
tenders  the  nmonnt,  be  has  the  right  to 
demand  that  It  shall  be  received  nnd  ap- 
plied In  discharge  of  his  obligation  to 
inabe  any  farther  payment.  There  la  no 
«rror,  and  the  judgment  la  afflnned. 


State  t.Willuub. 

(fhipnmt  Comt  tS  SvifB^  OflroUna,  Hor.  8, 
lauL) 

Ctu  oir  .Amu>-8DB8nffima»-]ronaa  or  Tim 

or  BBTTLBHBNT-^BlBTiaOT— iHSTSUOnOIft. 

1.  Appellant's  stBteniMtt  of  case  on  appeal 
■will  not  Mautatltatad  for  tbe  *'(iaM"  as  settled 
by  the  Judge  after  the  expiration  of  the  stata- 
4ory  tima,  doae  Code  N.  C.  ]  550,  which  Impoaes 
a  penalty  on  the  ]ud^  for  failure  to  settle  the 
^case"  in  time,  does  not  deprive  the  appellee  of 
Ub  right  to  a  MtUemeut  ox  the  "case"  ysy  the 
Judge  on  disagreement. 

8.  A  Judge  need  gtv«  notloe  of  Oia  tbne  and 
plaoe  of  settling  the  ease  tm.  appeal  only  when 
'^requested"  to  do  so,  under  Code  ST.  C.  {  KSO. 
Walker  v.  Scott,  106  «.  C.  66,  11  &  £.  Sep.  S6i, 
followed. 

8.  Where  a  Judge  tn  olnuvlng  the  jury  inad- 
vertently spiAe  of  a  bastardy  proceeding  as  an 
"indictment,"  tbe  error,  if  any,  wu  cured  by 
Ills  correcttngthe  itatemeut.  Btato  T.  lIcMair,  B8 

C.  tI38,  followed. 

4.  Under  Coda  K.  C.  1 33,  providing  tnat  in 
bastardy  proceedings  the  examination  of  the  wo- 
man before  a  Justine  of  the  peace,  taken  and  re- 
turned, **shaU  be  presumptive  evidenoe  against 
the  person  aoeused,"  but  that  it  may  be  rebutted 
ter  other  evidence,  the  Jury  were  properly  iu- 
atnicted  that,  if  tbe  oral  evidenoe  leXt  them  In 
4ioubt,  then  toe  presumption  raised  by  the  vrlt- 
ten  examinatton  would  not  be  rebutted,  and  de- 
fendant would  be  guilty.  Stute  v.  Bogers,  79 II. 
C.  609,  followed. 

Appeal  from  snperior  court,  Alamance 
county ;  Edwin  T.  Boyein.  Judi^e. 

Bastardy  proceedings  by  tbe  state  of 
Jfortb  CaroUoa  against  T.  R.  Williams  on 
tbe  complaint  o(  (jeorglana  Hunter.  De- 
iendant  was  convicted,  and  appealed. 
Jiffirmed. 

Statembnt  by  the  Coubt.  The  prose- 
cutrix, Georglana  Hunter,  charged  the  de< 
lendant,  T.  R.  Williams,  wltb  being  tbefa- 
therot  her  bastard  ehild.  Thestateolfered 
theaffldavltotGeorgluna  Hunter,  In  wblcb 
sbe  stated  that  she  had  been  delivered  of  a 
bastard  child  on  theZlstof  June,lS89;  that 
she  was  a  Blnxle  woman ;  that  tbe  said  bus- 
tard child  was  liable  to  become  a  charge 
to  the  county;  and  that  the  defendant, 
T.  R.  WllliamB.  was  the  father  of  thechild. 
The  testimony  being  concluded,  his  honor 
«harieed  thejuiy,  and  In  conclusion  said: 
"In  an  Issue  of  paternity  In  a  bastardy 
proceeding  the  written  examination  of  the 
mother  le  presumptive  evidence  that  de- 
fendant Is  the  father  of  the  child,  and 
when  such  written  examination  is  intro- 
duced by  the  state,  as  In  this  case,  tben  It 
derolvee  on  the  dtfendant  by  a  preponder- 
ance of  evldiince  to  show  that  he  1h  not 
thv  father.  Upon  failure  of  tbe  defendant 
Coso  allow  by  a  preponderance  of  evidence 


that  he  Is  nnt  tbe  father.  It  Is  tbe  duty  fA 
tiK  Jury  to  convict.  If  the  defendant  has 
satisfied  tbe  Jury  by  a  preponderance  of 
evidenoe  tbat  be  is  not  tbe  father  of  tbe 
child,  then  tbe  Jury  ataoald  acquit.  If, 
however,  the  oral  testimony,  taken  to* 
gether.  both  for  the  prosecution  and  de- 
fense, left  the  minds  of  the  Jary  In  doabt, 
then  the  presumption  raised  by  the  writ- 
ten examination  would  not  be  rebutted, 
and  tbe  defendant  would  be  guilty. "  De- 
fendant excepted.  In  the  opeuing  of  tbe 
ebai^  to  the  tbe  Jodge  Inadrert^ 

ently  said  tiiat  '^thla  !■  an  tadictmeot 
aKalnst  tbe  defendant  in  bastardy."  bnt 
afterwards.  In  tbe  cbarge,  thla  mtetake 
was  corrected,  and  Vut  judgestated  to  tbe 
Jury  that  It  was  a  proceeding  In  bastardy. 
In  which  the  defendant,  T.  R.  WUliama. 
was  charged  with  tbe  paternity  of  the 
bastard  child  of  Oeorglana  Hunter,  tbe 
prosecutriK,  and  tbat  tbe  Issue  was:  "Is 
the  defwdant,  T.  B.  Williams,  tbe  father 
oi  the  bastard  child  in  qoeatlon  7  "  Defend- 
as  t  excepted. 

2%eilttoniv6enenU,lorthe8taU.  IF. 
a.  Carroll  and  L,  Jf.  dbott,  for  defendant. 

Clabe,  J.  The  appellant's  case  on  ap- 
peal, with  tbe  exceptions  flted  thereto, 
was  handed  to  the  Judge,  who  failed  to 
settle  the  case  within  60  dnye  alter  the 
courts  of  the  district  bad  closed.  The  ap- 
pellant now  aske  that  bis  statement  of 
case  on  appeal  nhould  be  taken  Instead  of 
tbe  "case  as  Kince  settled  by  the  Judge, 
on  tbe  ground  that  the  Judge,  being  Uable 
to  a  penalty  for  tbe  delay,  cannot  "settle 
the  case."  It  is  Buffldent  to  say  tbat 
though  the  Code,  S  on  tbe  failure  ol 
the  Judge  to  settle  the  case  in  the  pre- 
scribed time,  permits  an  action  Bgalnat  Dim 
for  a  penalty  of  $500,  (If, Indeed, he  la  liable 
In  this  case,  as  to  which  we  express  no 
opinion,)  It  does  not  subject  the  appellee 
to  loBe  bis  riffht  to  have  the  case  settled 
by  the  Judge  upon  dUagreemeut. 

The  appellant  further  InslBts  that  tbe 
Judge  should  baTe  giw  hlm  notice  ol 
time  and  place  of  settling  tbe  case.  Bal 
It  rloes  not  appear  tbat  he  requested 
this  when  sending  the  case  to  tbe  Judge, 
as  required  by  tbe  statute,  (Code  N.  C.  \ 
660,)  nnr  afterwards.  A  case  exactly  hi 
point  is  Walker  v.  Bcott,  106  N.  C.  50,  U  S. 
B.  Rep.  864. 

It  Is  not  seen  how  the  tnadTertenee  of 
the  Judge  In  referring  to  tbe  action  as  an 
''indictment"  prejudiced  tbe  defendant, 
but,  U  It  could  iiave  had  tbat  effect, the  er^ 
ror  was  cured  by  tbe  Judge  correcting  it 
In  his  charge.  State  v.  McNaIr,  93  N.  C. 
628.  Tbecharge  that.lf  theoraltestlmooy 
offered  by  tbe  prosecution  and  tbe  defend- 
ant, taken  together,  "left  the  minds  of  tbe 
Jury  In  doubt,  then  tbe  preanmption  raised 
by  the  written  examination  [of  tlw  wo. 
man]  would  not  be  rebutted,  and  tbe  de- 
fpudant  would  be  guilty,*  ia  correct. 
State  r.  Rogers,  79  N.  a  60»;  Code,  S 

No  error. 

>  Code  N.  O.  S  AS,  provides  Uiat  npoa  the  trial 
of  tbe  issue  of  the  paternity  of  a  bastard  the  es- 
amlnation  of  the  woman  before  a  Justioe  of  th« 
peace,  taken  and  returned,  "shall  be  presuiop- 
ti?e  evidenoe  agaliist  the  person  accused,  *  nb- 
Jeofc  to  be  rebutted  by  other  evidenca. 
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Stats  t.  Dunn  et  ox. 
(SuprerM  Court    A'orth  CaroUna.  Not.  18, 

1891.) 

Rbsuttuio  OnroaB  —  iNDitTiwrar  —  Axxm  or 
Jdpoxbnt— Tim  or  OrFwai. 

1.  It  is  not  neoeMaiT  tbat  ui  Indiotment, 
under  Act  C  188S,  a  61,  or  at  comnum  lavr, 
for  resisting  an  officer,  should  ctmtatn  tbe  war^ 
rant  or  name  the  party  the  officer  wan  aeeklog  to 
arrest  when  resisted. 

a.  Booh  an  objection  to  an  Indlotment  ooold 
mot  bo  niood  Ur  uio  first  tino  in  arrest  of  ]ud«- 
Mmt. 

8.  Wh«ie  Uw  dato  of  the  oftsnse  alleged  la 
not  trsTarsable,  a  want  of  jorladietloii  as  to  time 
most  be  shown  by  proof. 

Appeal  from  saperior  court,  Bandolpta 
connty;  JnuK  F.  Obatks,  Jadge. 

iDdlctment  ot  Geo  nee  Daou  and  wl(«  tor 
reelstlne  an  officer.  From  an  order  ar- 
resting Jndgmeiit  on  coDTlction  the  state 
aflsffcna  error.  Beversed. 

The  bill  of  Indictment  Is,  in  sabstance, 
as  follows:  '*The  ]nron  present, "  etc., 
"tbat  Oeo^  Dunn  wid  bis  wife,  Mra. 
Oeonce  Dunn,  •  •  •  with  force  and 
arms,  *  *  "  In  and  opon  oae  J.  A. 
Brady,  then  being  one  of  tho  conatablea  In 
the  township  of  Brower,  in  the  coantr  of 
fiandolph,  and  In  the  doe  execution  ot  his 
said  office,  did  mnlte  an  assault;  and  bim, 
the  said  J.  A.  Brady,  bo  being  In  the  dne 
«zecatlon  of  bla  said  office,  tben  and  tbere 
wiPfally  and  anlawfnlly  did  resist,  delay, 
obstmct,  and  binder  In  discharging,  and 
attempting  to  discharge,  bis  duties  as 
such  constable,  against  the  form  of  the 
eta  tote,"  etc.  "And  the  Jurors, "  etc.,  "do 
fnrtlier  present  •  •  •  that  the  above- 
named  defendants,  with  force  and  arms 
and  with  •  deadly  weapons,  to-wU,  with  a 
wagon  tire  of  tbe  weight  of  five  ponnds, 
did  nnlawtnlly  matce  an  aesaolt  opon  one 
J .  A.  Brady,  against  the  form  of  the  stat- 
ute. "  etc. 

Tbe  Attorneiy  Genera/,  for  the  State. 

Ci.4TtK,  J.  Tbere  was  error  in  granting 
tbe  motion  in  arrest  of  Judgment.  It  ia 
not  necessary,  either  under  our  statute 
(Act  1889,  e.  51)  or  at  common  law,  tbat 
the  Indictment  tor  resisting  an  officer 
sholild  "set  out  tbe  warrant  so  as  to 
show  tbe  title  of  tbe  cause  and  name  of 
tlie  party  named  therein  under  which  the 
officer  attempted  to  make  the  arrest," 
when  he  was  resisted,  obstructed,  etc.,  by 
tbe  defendant.  1  Whart.  Crim.  Law,  <9tb 
Ed.)  (160;  BowersT.  People,  17  III.  S7S;  Mc- 
i^oald  T.  People,  8  Oilman,  76.  Indeed,  tbe 
Indictment  In  this  case  seems  to  be  a  sub- 
stantial copy  of  tbe  form  in  1  Archb.Crlm. 
Pr.Ml.  It  iBsufficlenttocbarse  the  assault 
as  made  upon  the  officer,  etc.,  he  being 
"Id  tbe  dne  execution  of  bis  said  office." 
and  that  thereby  tbe  ddendant  did  will- 
fully and  unlawfully  resist,  hinder,  and 
obetruet  said  officer  In  tbe  disebaiveof 
'bisdatles  as  such.  Copi.  t.  Klrby,  S^sb. 
577.  If  there  had  been  any  technical  rea- 
son that  tbe  warrant  should  name  the 
title  of  the  writ,  and  the  person  to  be  ar- 
rested thereunder  when  the  officer  was  as- 
saulted and  resisted  by  the  defendant,  this 
was  cured  by  the  verdict.  It  was  too  late 
to  object  on  tbat  gniund  after  the  merits 
had  been  passed  on  by  a  Jory.  But,  as  we 
T.138.iE.no.84— ^ 


ha-ve  seen,  these  details  were  matters  of 
evidence,  and  need  not  be  charged  In  the 
Indictment.  Had  tbe  defendant  desired 
inn  It  seems  be  did  not)  this  additional  In- 
formation to  enable  blm  to  make  a  better 
defuse,  be  should  have  moTed  the  court 
before  going  Into  tbe  trial  for  a  bill  of 
particulars.  State  t.  Brady,  107  N.  C.  8^ 
12  S.  £.  Bep.  3%.  Besides,  tbe  Indictment 
was  onqneatlonably  good  for  the  simple 
assault,  (State  v.  Goldston,  108  N.  G.  838. 
e  S.  E.  Bep.  680;)  and  U  any  offense  was 
charged,  though  not  the  one  lntended.lt 
was  error  to  iioash  or  arrest  the  Judg- 
ment. (State  V.  Kvans,  S7  N.  C.  608.)  If 
tbe  indictment  had  been  defective,  except 
asTo  achargeof  aslmple  assault,  tbe  Juris* 
diction  ottbe  conrtmlgbtbavebeenonsted 
by  showing  that  tibe  oftonae  took  place 
within  13  months  belorelndletment  fonnd, 
botthe  Judgment  eonld  not  be  arrested  on 
tbat  ground,  as  the  date  alleged  Is  not 
travemable.  and  the  Jarisdictlon  Is  in  the 
superior  court,  unless  It  is  shown  In  proof 
that  the  requisite  time  had  not  elapsed. 
State  Taylor,  88  N.  C.  601.  Tbe  Judg- 
ment In  arrsst  must  be  set  aside,  and  the 
ease  remanded,  that  Judgment  may  be 
pronounced  upon  the  verdict.  Error. 


JoBNSTos  et  al.  ir.  Danvilue,  M.  &  8.  W. 
R.  Co. 

(Supnm*  Court  of  North,  OairoHna.  Nov.  S4, 
1801.) 

Affbai.—  OsmnoATB  nou  Bmaata  Ooubv~ 

COBtt. 

1.  LawsN.  C.  1887,  a  1112, 1 1,  providing  that 
**In  dvU  oases,  at  the  first  term  of  the  superior 
court  after"  the  certificate  of  the  supreme  ooort 
'*l8  received,  If  tbe  lodgment  is  affirmed  the  court 
below  shall  direct  the  ezeontlon  thereof  to  pro- 
reed,  "is  directory  as  to  the  mere  forms  to  be  ob- 
served; and  it  does  not  mean  or  intend  tbat  if,  at 
the  first  term  of  the  eoort  below  aftor  it  reoelvea 
tbe  certificate  from  the  supreme  ooiurt,  it  slutnld 
fail  tor  any  oanse  to  act  upon  the  same,  there 
oonid  be  no  proper  or  suffldaat  notion  taken  aft- 
erwards. 

2.  Judgment  Is  entered  in  the  aapreme  court 
for  tbe  costs  of  tbat  court,  and  should  not  be 
entered  In  the  ooort  below. 

Appeal  from  saperior  court,  Rocking- 
ham county ;  John  Qrat  Byndh,  Judge. 

Johnston  &  CbeeIr  sued  Danville,  A£oekB- 
vllle  &  Houthwestem  Railroad  Company. 
Judgment  for  plaintiff.  J.  T.  Moreheud, 
receiver  for  defendant,  appeals.  Affirmed. 

Statement  by  tbk  Court.  This  case 
was  before  this  court  by  a  former  appeal 
at  the  February  term  of  1880,  (11  8.  B. 
Bep.  686.)  and  the  Judgmentappealedfrom 
was  then  affirmed.  Thereapou  the  order 
and  Judgment  of  this  court  was  certified 
to  the  superior  court,  and  tbe  following  la 
acopy  thereof:  "This  cause  came  on  to  be 
argued  upon  tbe  transcript  of  tbe  record 
from  the  superior  court  ot  Bockinfcham 
county;  upon  consideration  whereof  this 
court  is  of  opinion  that  there  is  no  en-ur 
in  the  record  and  proceedings  of  the  said 
superior  court.  It  is  therefore  considered 
and  adjudged  by  tbe  court  here  that  the 
opinion  ot  the  court  as  delivered  by  tbe 
Uonorabie  A.  S.  Merbiuon.  chief  Justice, 
be  certified  to  tbe  aald  superior  court,  to 
tbs  Intent  tbat  tbe  Judgment  be  affirmed. 
And  It  Is  considered  and  adjudged,  further. 
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that  tlie  appellant,  J.  Tarner  Morehead, 
do  pay  the  coetsot  the  appeal  Id  thlscoart 
Incurred,  to-wlt,  the  nnm  of  thirteen  dol- 
lars, 1  $18,)  and  let  execution  fasoe  there- 
tor.  In  the  anperlor  court,  at  the  Janu- 
ary term,  1891,  thereof,  the  court  entered 
ladgmeDt  lo  parraaiice  of  the  order  here, 
as  follows:  *In  this  action  J.  Turner 
Morehcad,  recover  ol  the  Danvlile,  Mocka- 
Tllle  &  Southwentem  Railroad  Company, 
defendant,  having  taken  an  appeal  from 
the  Judgment  of  MacKab,  judge,  entered 
on  the  6th  day  of  Norember,  18»6,  and  the 
certificate  baviDg  cume  down  from  the 
supreme  court,  and  the  same  being  now 
read  and  considered  by  the  court,  it  is  or* 
deredand  adjudged  by  this  court  now  here. 
In  obedience  to  said  certificate  from  the  an- 

Sreme  court,  that  the  order  of  the  said 
[acBab,  Judge,  be,  aud  the  same  Is,  af- 
firmed and  re-entered  asthtfjudgment  and 
deci*ee  of  thla^court.tbe  coRtsIn  this  court, 
together  with  the  costs  in  the  supreme 
court,  to  be  paid  as  In  said  decree  men- 
tioned, and  as  directed  by  the  Judgment 
ot  the  supreme  court,  by  the  said  J. Tomer 
Murehend,  rneelTPr."  The  appellant  as- 
signed error  of  thl»  Judgment  as  follows, 
and  appealed  to  thlu  court:  "(1)  Thatlt 
does  not  comply  with  the  mandatory 
statute  of  this  state  contained  In  chapter 
192,  S  8.  I^ws  1887:  (a)  In  that  it  was 
not  filed  *at  the  first  term  of  the  superior 
court  after  the  certificate  was  rertfved:' 
and  (b)  in  that  It  fails  to 'direct  tbeexecu- 
tlon  thereof  to  proceed,' when  said  stat- 
uteexpresfily  commands  that,  'if  the  Judg- 
ment is  atfirmed.  the  court  below  shall  di- 
rect the  execution  thereof  to  proceed.' 
(3)  That  there  can  be  no  l^al  process  Is- 
sued on  the  Judgment  until  the 'order' Is 
made  thereinto  'proceed.'"  "(6)  That 
this  Judgment  Is  defective  In  form,  and 
contrary  to  the  course  and  pra<;tlce  of  the 
rourt.  In  that  it  adjudges  *  that  the  order 
of  the  said  Jauks  C.  MacRab.  judge,  be. 
and  the  same  Is,  affirmed  and  re-entered 
as  the  Judgment  and  decree  of  this  court,' 
when  the  Judgment  should  have  been  that 
the  motion  to  vacate  and  set  aside  the 
Judgment  confessed  in  this  action  and 
court  be  denied  and  dismissed  la  accord- 
ance with  the  former  Judgment  herein  ot 
Hon.  Jamks  O.  MacRab,  Judge,  and  the 
upinlon  of  the  supreme  court  In  this  cauee. 
(7)  That  BO  much  of  this  judgment  as  re- 
fers to  cost  Is  erroneous,  In  that  It  ordere 
'the  cost  •  •  •  to  be  paid  •  •  •  as 
directed  by  the  jnd^ent  of  the  sapreme 
court  by  the  said  JTTumer  Moreheud,  re- 
ceiver.' when,  according  to  the  certificate 
from  the  supreme  court,  the  judgment  of 
the  supreme  court,  as  to  cost.  Is  against 
•J.  Turner  Morehead.'" 

Paal  B.  Menns,  for  appellant.  John  fV. 
Qrabam,  for  appellee. 

Mbbiumon.C.  J.  The  statute  (Acts  lfVt7, 
e.  192.  S  3)  among  other  things  provides 
that,  "in  civil  cases  at  the  first  term  of 
the  superior  court  after  such  certificate 
[that  uf  the  supreme  court]  is  received.  If 
the  Judgment  Is  affirmed,  the  court  t}^ow 
shall  direct  the  execution  thereof  to  pro- 
ceed, and.  If  said  Judgment  Is  modified, 
shall  direct  Its  modlfleatlon  and  perform- 
ance. If  a  new  trial  to  ordered,  the  cause 
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shall  stand  In  Its  regular  order  on  the 
docket  fortrial  at  such  first  term  after  the 

receipt  of  the  certificate  from  the  supreme 
court."  Obviously  this  statutory  provis- 
ion is  dlrectoi?  as  to  the  mere  forms  to  be 
observed.  It  does  not  mean  or  Intend  that 
If,  at  the  first  term  of  the  conrt  below  after 
It  receives  the  certificate  from  thlscoart.  It 
should  fall  for  any  canse  to  act  upon  tha 
same,  there  could  be  no  proper  or  sufficient 
action  taken  afterwards.  It  directs  the  or- 
derly course  tu  be  observed,  but  it  will  be 
sufficient  If  the  subsl'ance  of  the  purpose 
of  the  statute  Is  pursued.  In  etfectoatlns 
such  purpose,  the  orderly  course  and 
forms  prescribed  are  almost  necewarlly 
subject  to  well-known  rules  of  practice 
that  prevail  in  the  courts.  Regularly  and 
orderly,  the  certificate  from  this  court 
should  be  entered  in  the  court  below  at 
the  first  term  after  it  Is  received  there,  and 
the  Judgment  there  made  to  conform  to  it. 
If  the  judgment  isainrmed,lt  would  be 
sufficient  to  enter  on  the  record,  "And  a& 
cordlngly  the  judgment  of  thto  coart  Is  so 
affirmed;  let  execution  Issue,"  in  proper 
cases.  If  the  judgment  Is  to  be  modified 
or  amended,  then  it  ought  tobe  aald,  "Ac- 
cordingly the  Judgment  uf  this  court  Is  ac- 
cordingly modified,"  (or  "Is  accordingly 
amended,")  "and  It  Is  considered  and  ao* 
judged,"  etc.;  or.  If  a  new  trial  ia  directed. 
In  that  case  it  should  be  entered.  If  the  cer- 
tificate so  directs,  "Accordingly  It  le  or- 
dered aud  adjudged  that  the  judgment  of 
the  court  be  reversed  and  a  new  trial 
awarded,  and  the  case  will  stand  for  tri- 
al," etc.  Such  orders  should  be  so  framed 
as  to  meet  the  purpose  of  the  directions  ot 
the  court  and  the  exigency  ot  the  case 
In  the  court  btiow.  Besides,  In  cases  ho 
requiring,  the  cou^t  below  should  en- 
ter appropriate  judgments  upon  aoper- 
aedeaa  nndertaklngs,  and  for  additional 
costs,  when  there  are  properly  such. 
When  tlio  appropriate  judgment  Is  en- 
tered, It  ia  better  and  more  orderly  to  di- 
rect formally  that  execution  issue;  but. 
when  Judgment  Is  entered  by  Implication 
and  the  rules  of  practice,  exeeutfou  must 
issue  In  pursuance  thereof,  and  according  to 
the  course  of  practice.  The  statute  recited 
above  so  Impll<»s  and  intenda.  It  la  prac- 
tical, and  tends  to  promote  and  secure  the 
euds  of  Justice.  In  this  case  the  Judgment 
appealed  from  and  complained  of  as  to 
matters  of  form  and  order,  though  fuller 
than  need  be,  and  not  so  aptly  ezpreased  as 
It  probably  mlgbt  be,  jfs  a  substantial 
compliance  with  the  order  of  this  court, 
aud  with  the  statute  above  cited,  except 
as  to  the  costs  of  this  court,  judgment  is 
entered  here  for  the  coats  of  this  court,  and 
ought  not  to  be  entered  In  the  court  be- 
low, nor  was  it  so  Intended  In  this  case  or 
directed.  The  certificate  only  embraced 
the  judgment  here  for  costs.  It  Is  so  stat- 
ed in  the  certificate,  and  thla  part  of  It 
might  not  inappropriately  have  been  omit- 
ted. Itwas  no  more,  however,  than  harm- 
less,  redundant  matter,  as  was  apparent. 
The  judgment  must  be  modified.  In  ao  far 
as  It  refers  to  and  embraces  the  costs  ol 
this  court,  so  as  to  omit  eneh  coats,  and, 
thus  modified,  affirmed.  To  that  end,  let 
this  opinion  be  certified  to  the  aopwlur 
court.  It  to  ao  ordered. 
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Statb  t.  Davis  et  aJ. 

iSupraae  Court  of  North  Caarolina.  Nor.  Sft, 
1891.) 

FoBoiBu  Tbsspass. 
On  an  Indtotment  for  forcible  entry.  It  ap- 
peared that  the  proseoutor  had  occupied  a  blacfc- 
ftmith-ahop  under  a  leaae  from  defendant  D. 
After  the  expiration  of  the  lease,  the  prosecutor, 
without  BorrenderlnR  the  premlseB,  toos  a  leaae 
thereof  from  D.  'a  co  tenant.  While  the  proae- 
outorwas  atanding  at»ut  100  yards  from  the  shop, 
defendants,  D.  and  four  others,  though  forbidden 
to  do  so  by  the  proaeootor,  iqq;m>achad,  and  broke 
open  the  shop,  and  took  possesslcm.  iieUi,  that 
defendants  were  ffollty  oTforolble  entry.  State 
T.  Hills,  10  8.  B.  Bep.  87«,  KM  N.  a  006,  dlatin- 
gniabed. 

Appeal  fromsnperlor  coart» Iredell  codo- 
ty ;  Jesse  F.  Oravbh,  Judge. 

J.  A.  Davis  and  otliera  were  Indicted  (or 
forcible  entry.  Jary  found  a  Bi>ecial  ver^ 
diet,  npoa  which  JadKment  was  rendered 
for  defendants.  State  appeals.  Reversed. 

Statkmrnt  by  the  (touRT.  Indlctmeut 
for  forcible  entry.  It  Is  found  by  the  spe- 
cial verdict  thatthe  prosecutor  was  In  pos- 
sesalon  and  dally  uaeofablacksnilth-sbop; 
that  be  had  come  trom  his  borne  that 
morning,  intending  to  work  In  the  shop 
that  day,  and,  while  standing  at  a  mill 
about  100  yards  from  the  shop,  the  defend- 
ant Davis,  with  a  crow-bar,  and  the  other 
lonr  defendants  came  down  to  a  point 
baU-way  between  the  mill  and  the  shop; 
that,  leaving  the  other  defendants  there, 
Davis  approached  the  prosecutor,  and  de< 
manded  the  key  of  the  shop,  which  wasri»- 
fased,  and  Davis  then  Indicated  bis  par- 

{»o8e  to  open  It  by  force,  and  prosecutor 
orbade  It.  The  defendants  then  went  to 
the  shop,  prized  the  door  open,  threw 
down  a  part  of  the  chimney,  displaced  the 
beliuws,  and  took  possession;  the  prose- 
cutor had  rt^nted  the  shop  for  two  years 
from  defendant  Davie,  but,  the  term  hav- 
ing expired,  he  had,  without  surrendering 
posaeBMlou,  leased  the  prenilata  from  one 
Morrison,  who  was  a  co-tenant  of  the 
premises  with  Davis;  that,  while  defend- 
aotH  were  at  theshop,  the  prosecutor's  son 
was  present  at  the  sho|>.  The  pro8ecut< 
or  himself  went  to  the  miller's  house,  within 
75  yards  ol  the  shop.  He  testified  that  be 
was  not  afraid  of  the  defendants,  but  did 
not  go  to  the  shop  because  he  feared  It 
might  lead  to  a  dlfUenlty.  The  court  ad- 
judged the  defendants  not  guilty  on  the 
special  verdict. 

TAr  Attorney  Cfenernl,  for  the  State. 
Blag-ham  &  Cnld  H-ei/,  for  appellees. 

Clabk,  J.  The  question  was  dlscassed 

before  us  whether  this  was  a  case  of  forci- 
ble entry  or  forcible  trespass.  In  State  v. 
Jacobs,  94  N.  C.  950,  attention  Is  called  to 
the  fact  that  forcible  trespass  applies  to 

fiersonal  property,  and  forcible  entry  to 
and;  but  the  distinction  baa  not  always 
been  adverted  to,  and  It  Is  not  very  ma- 
terial what  the  offense  Is  called  In  argu- 
ment. U  the  Indictment  sufficiently  charges 
a  violation  of  the  criminal  law,  and  it 
is  proven  by  evidence.  State  v.  Evans, 
27  N.  C.  608.  To  constitute  either  of- 
fense, there  must  be  either  actual  violence 
used,  or  such  demonstration  of  force  as 
wan  calculated  to  Intimidate  ur  tend  to  a 
breach  of  tbe  peace.  It  Is  not  necessary 


that  the  party  be  actually  "pat  In  fear.* 
State  V.  Pearman,  61  N.  C.  871.  It  la 
Bufflclentlf  there iseuch  ademonstratlon  of 
force  us  to  create  a  reusunable  apprehen- 
sion that  the  party  lu  posBefisfoa  must 
3rleld  to  avoid  a  breach  of  the  peace.  State 
v.Pollok,  28  N.C.  805;  State  v.  Armfleld,27 
N.  C.  207.  Such  demonstrntion  of  force 
may  be  by  a  "multitude,"  or  by  weapons. 
State  T.  Bay,  S3  N.  G.  89,  citing  State  v. 
Flowera,6K.O.  236;  State  r.  Hills.  13  N. C. 
420.  Tbe  statute  (Code,  $102^)  provides: 
"No  one  shall  make  entry  into  any  lands 
and  tenements  or  term  for  years  but  in 
case  where  entry  is  given  by  law,  and  in 
such  case  not  with  strong  hand,  nor  with 
a  mnltltade  of  people,  but  only  In  a  peace- 
able and  easy  manner;  and  if  any  man  do 
the  contrary  he  shall  be  guilty  of  a  misde- 
meanor." The  same,  In  effect,  was  the 
common-law  rule:  "Where  the  entry  Is 
lawful,  it  muet  not  be  made  with  a  strong 
band,  or  with  a  number  of  aflsallanta; 
where  it  Is  not  lawful,  It  must  not  tMdone 
at  all."  2  Whart.  Crim.  Law,  (&th  Ed.) 
1098.  Following  tbe  analogy  as  to  rlutB, 
three  persons  bare  been  held  enough  to 
support  the  averment  of  a  "mnltitnde.* 
State  T.  Simpson.  12  N.C.  604.  If  a  breach 
of  the  peace  did  dot  actually  take  place,  It 
was  doubtless  due  to  the  defendant  Davis* 
declaration  of  his  purpose  to  enter,  backed 
with  a  sufficient  force  to  accomplish  It  In 
spite  of  the  prohibition  of  the  prosecutor. 
State  v.  Smltb,  100  N.  C.  466, 6  8.  E.  Bep.  84. 
Tbe  prosecutor  need  not  have  been  on  tbe 
exact  spot.  That  be  did  not  get  closer 
than  76  yards  was,  be  says,  to  avoid  a 
breach  of  the  peace.  The  defendants  bad 
shown  themselves  able  by  their  numbers 
to  render  his  closer  approach  of  no^avall. 
He  forbade  tbem,  and  In  effect  was  pres- 
ent. InStatev.  Law8on,98N.  C.  759,  4  8. 
£.  Bep.  1S4,  It  was  held  that  where  the 
prosecutor  was  50  or  75  yards  distant 
when  he  forbade  theentry.and  the  defend- 
ants persisted  notwlthstandiuK  In  making 
such  entry,  they  were  guilty;  that  it  was 
not  neceusaryforthe  party  lu  possession  to 
be  on  the  very  spot.  Besides,  In  this  case, 
tbe  son  of  tbe  prosecutor,  after  the  prohi- 
bition to  the  defendants  given  by  lila  fa- 
ther, was  preftent  at  tbe  shop  when  being 
forced  open  by  them.  The  title  to  the 
premises  could  not  bee. .lied  In  question. 
The  offense  is  the  hlgh-bauded  Invasion  of 
the  possession  of  another,  though  such 
other  need  not  be  at  all  times  personally 
present  on  the  premises,  If  In  actual  exer- 
cise of  authority  and  control  over  the 
same.  (State  v.  Bryant.  108  N.  C.  436.  9  S. 
E.  Bep.  1,)  and  If  present  in  person,  or  by 
some  member  of  his  family,  at  the  time  of 
the  entry,  and  forbidding  It.  it  Is  true 
that  when  the  premises  are  withheld  by 
one  having  a  bare  charge  or  custody,  as 
a  servant  or  a  mere  trespasser  or  Intruder, 
the  owner  may  break  oi>en  doors,  and 
forcibly  enter,  if  unnecessary  force  Is  not 
used.  (Whart.  Crim.  Law,  1087;  I  Buss. 
Crimes,  9th£d.,420 ;  2  Bish.  Crim.  Law,  601 ;) 
but  a  landlord  who  violently  dispossesses 
a  tenant  whose  lea«e  has  expired  is  guilty 
of  forcible  entry,  (Whart.  Crim.  Law,  0th 
Ed.,  1087;)  and  a  co-tenant  may  commit 
the  o^nse  uf  forcible  entry,  If  tbe  other 
co-tenant  Is  in  possession,  and  resuts.  (3 
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BIfiL  Crlm.  Law,  SOI.)  So.  whether  the 
priisecutur  Is  treated  as  a  tenant  holding 
over,  or  ae  the  lesnee  of  the  co-tenant,  the 
taking  the  shop  out  oT  his  possession  by  a 
mitltltude  of  persons  In  the  manner  stated, 
he  being  present,  and  forbidding,  made 
the  defendants  guilty. 

This  case  dlBers  from  State  HIllB,  IM 
N.  C.  906. 10  8.  E.  Rep.  676,  which  is  relied 
on  by  the  defendants.  Instate  r.  Mills, 
the  driendant,  aecom  panted  only  by  an 
old  negro  man,  went  to  the  honse,  and 
entered  against  remonstrance  of  the  pros- 
ecutor, but  without  violence,  or  the  dis- 
play of  weapons,  of  numbers,  or otherstgns 
of  foi-ce  calculated  to  Intimidate  or  create 
a  breach  of  the  peace;  and  the  court  hdd, 
citing  State  t.  Covington,  70  N.  0. 71,  and 
State  V.  Lloyd.  86  N.  C.  678,  that  "mere 
rudeness  of  language  or  slight  demonstra- 
tions ol  force,  against  which  ordinary  firm- 
nesB  Is  a  sufficient  protection, "was  not  In* 
dictable.  Hence,  tbougb  there  th»  prose- 
cutor left  to  avoid  a  breach  of  the  peace, 
tlie  demonstration  of  force  was  not  suffi- 
cient ground  forsnch  apprehension.  Here 
there  were  Are  men,  one  of  them  armed 
with  a  crow-bar.  The  language  and  con- 
duct of  the  defendants  Indicated  their  pur- 
pose to  take  poBsession'  of  the  sbop  by 
force,  though  the  prosecutor  forbade  them. 
This  case  differs  also  from  State  v.  Laney, 
87  N.  G.  636,  in  that  there,  though  the  en  try 
was  made  by  numbera,  there  was  no  one 
presentand  forbidding  the  entry;  benceno 
danger  of  a  breach  of  the  peace  by  Kuch 
entry.  Still  the  court  Intimated  strongly 
that  the  dtofendanta  In  that  casewere  guil- 
ty of  the  forcible  detainer.  Upon  the  ppe- 
clal  verdict,  thecourt  shoold  have  rendered 
Judgment  against  the  defendants.  Error. 


HlHKLB  T.  BlGBHOND  &  D.  R.  Oo. 

(Sunreme  Court  of  NortA  CaroUna.  Nov.  B4, 

1891.1 

EULBOAb  COHPANISS  —  ACCirBNTS  AT  CBOSSIirOS 

— NMLIGBNOB— EVIDESOB. 

1.  Jn  the  absence  of  statutes  regnlatlng  Oie 
time  and  manser  of  giving  signals,  the  fallore  of 
an  eDsioeer  In  ohai^  of  a  locomotive  to  ring 
the  bell  or  sound  the  whistle  at  the  intersection 
of  a  mUl-road,  or  a  point  where  the  public  have 
bMU  habltiuUly  permitted  to  cross.  Is  evidence 
of  negligenca 

2.  For  a  moving  train  to  omit  to  give,  In  a 
reasonable  time,  some  signal  when  approaching 
a  higtiway  from  which  the  train  Is  hidden  by 
am  embalmment,  cot,  or  onrve,  is  negUgenoe 
perte. 

8.  Where  a  railroad  ocmipaiiy  has  erected  a 
whistle  post  at  a  proper  dlstaace  from  a  crossing 
in  order  to  notify  engineers  where  to  give  warn- 
ing, and  the  public  are  led  to  believe  that  a  sig- 
nal will  be  given  at  the  post,  it  is  negligence  If 
the  ui|rineer,  in  passing  with  a  freight  or  passen- 
ger traiD,  ful  to  Boond  the  irtilatle  at  such  post 

4.  Where  the  person  lD]nred  would  not  nave 
ventured  upon  the  track  at  a  orosslog  but  for  the 
negligence  of  the  engineer  in  failing  to  give 
wuTiing,  the  railroad  company  is  liable,  though 
ptfdntifE  may  have  been  careless  In  exposing  him- 
self. 

5.  In  an  action  against  a  railroad  company 
for  damages  Tesnlting  from  personal  injuries  the 
eonrt  properly  instructed  the  ]nry  that  Itwaa  the 
duty  of  plaintiff  as  well  as  the  engineer  to  keep 
a  [nx>per  lookout  at  a  crossing,  and  that  one  time 
looking  and  listening  at  a  distance  from  the 
traokis  not  aproper  lookout;  that  plaintiff  should 
liave  used  his  senses  of  sight  ana  hearing;  amX 


that  tf,  by  failure  to  do  so,  ho  eanaed  tbo  injory, 
he  could  not  recover. 

0.  Where  the  testimoiv  In  regard  to  contrib- 
utory negligence  was  ocmfllotliig^  the  court  rl^i- 
ly  reused  to  diarge  that  it  was  "the  dnty  of 
plaintiff  to  see  and  near, "  and  that  hb  failure  to 
ao  BO  was  equivalent  to  not  looking  or  listening, 
since  such  a  charge  would  decide  the  question  of 
plaintiff's  negUsence. 

7.  Plaintiff  testified  that  he  and  Us  tether 
oame  along  the  highway  in  a  covered  wagon,  and 
that  plaintiff  looked  several  times  to  see  if  a 
train  was  coming,  and  that  when  within  about 
90  yards  of  the  crossing  he  stopped  the  wagon 
and  listened,  and  then  rode  on  the  shaft,  looking 
and  listening,  and  did  not  see  nor  hear  the  tzaia 
until  the  horse  was  on  the  traok.  Held,  that  te» 
timony  by  the  engineer,  in  whioh  he  was  coirobo- 
rated  by  another  witness,  that  the  track  wac 
visible  for  several  hundred  yards  from  the  high- 
way, did  not  vrarrant  the  court  in  Instracting  the 
jury  that  Uiey  must  diantgard  plaintiff's  state- 
ments and  find  against  him,  for  in  such  a  conflict 
the  court  oould  not  instruot  as  to  tiie  weight  of 
the  evidenoe. 

&  It  was  not  the  duty  vt  plaintiff,  if  after 
listening  at  90  yards'  distance  and  riding  on  the 
sttaf  t  he  neither  heard  nor  saw  an  approaching 
train,  to  get  down  and  look  nn  and  down  the 
track,  even  though  bis  View  <h  the  tnllxnad  line 
waa  obstrooted. 

9.  If  the  engineer  saw  that  the  horse  was 
attached  to  a  covered  wagon,  and  oould  see  that 
tbe  oooupants  were  not  on  the  outlook,  but  were 
Inrida  the  wagon,  it  was  his  duty  to  stop  bis  en- 
gine. 

10.  If  the  engineer  f^led  to  give  tha  usual 
signals,  then  it  was  his  duty  to  keep  a  moope  vig- 
ilant watch  along  the  track. 

IL  Plaintiff  showed  that  soon  after  the  aod- 
dent  defendant  repaired  the  mill-road  croaalng 
where  tbe  accident  took  place.  Held,  that  aince 
such  road  may  also  have  Men  a  plantation  road, 
which  defendant  was  required  to  keep  in  repair 
undo?  Code  N.  C.  $  191^  It  was  not  ^elndleial 
to  allow  the  teatlmony. 

Appeal  from  anperlor  coart,  DaTldeon 
county ;  R.  F.  Abufibld,  Jndge. 

Action  by  David  A.  HInkle,  a  nalnor 
without  a  gaardlan,  by  David  HInkle. 
his  next  friend,  against  the  Blrbrooad  & 
Danville  Railroad  Company,  to  recover 
damages  for  personal  Injuries.  Verdkl 
and  judgment  for  platntltt.  Defendant  ap- 
peals. Affirmed. 

D.  Scbenck  and  Georg^e  F,  fiasoa,  for  ap- 
pellant.   Watsoo  A  Bozfuo,  for  appdlee 

Atkb7,  J.  In  the  absence  of  statntea 
regulating  the  time  and  manner  ol  aclvlns 
signals,  tbe  failure  of  an  enirlneer  in 
charge  of  a  locomotive  to  ring  the  bell  or 
sound  the  whistle  on  approaching  the 
crossing  of  a  public  highway  or  a  point 
where  the  public  have  been  habltnaily 
permitted  to  cross,  as  at  tbe  IntMsection 
of  a  mill-road  or  a  farm  road  frequently 
used,  Is  evidence  of  negligence  to  be  sub- 
mitted to  tbe  Jury.  2  Shear,  ft  R.  Keg.  $3 
4B3,  404;  Warner  v.  Railroad  Co..  44  N.  f. 
465;  Troy  v.  Railroad  Co.,  90  N.  C.  398.  6 
S.  E.  Kep.  77;  3  Woods,  Ry.  Law.  p.  IflS; 
Barry  7.  Railroad  Co..  02  N.  T.  38Sl  It  li 
negligence  per  se,  because  ol  tbe  peril 
both  to  passengers  on  trains  and  peoplt 
uning  highways,  to  omit  to  give,  la  rea- 
sonable time,  some  signal  from  a  train 
moving,  whether  at  the  rate  ol  SO  or  49 
miles  an  hoar,  when  it  Is  hidden  from  the 
view  of  travelers  who  may  be  approaclt- 
Ing  and  In  danger  of  coming  In  coll  Mod 
with  It,  by  the  cars  of  tiie  eompany  left 
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RtandloK  on  Its  track,  or  by  an  embank- 
ment, a  cat,  or  a  sharp  cnrre  in  Its  line, 
or  by  aay  other  ubatruction  allowed  to 
be  placed  or  placed  in  tbe  way  by  tbecom- 
pHDjr.  Randall      Railroad  Co..  104  N.  C. 
416, 10  3.  E.  Rep.  091 ;  2  Wooda,  By.  Law, 
p.l818,andnote8;  Railroad  Co.  v.OoeU,79 
Ky.  442;  Pennsylvania  Co.  v.  Krlck,47  Ind. 
36S;  Strung  y.  Railroad  Co..  61  Cal.  326. 
Where  a  railroad  company  has  erected  a 
whistle  post  at  a  proper  distance  from  a 
crofialng  in  order  to  notify  engineers  where 
tofclve timely  warning  uf  tbeapproach  ol  a 
train  to  persona  nstng  ttae  Interaec  tlnjc  high- 
way, and  the  purpose  of  the  company  Is 
knowD  to  the  pnbllc,  so  that  persons 
generally  are  led  to  act  on  the  supposition 
that  aslgnal  will  be  glren  at  the  poet.ltls 
alao  Diligence  on  the  part  of  the  compa- 
ny, It  the  engineer  fall  to  sound  the  whis- 
tle at  the  point  so  Indicated,  In  passing 
with  a  ft^ght  or  pasBenger  train  in  his 
charge.  S  woods,  Ry.   I^w,   p.  1813; 
Kpeneer  t.  Railroad  Co.,  29  Iowa,  66; 
Sweeny  v.  Railroad  Co.,  10  Allen,  368 ;  New- 
son  V.  Railroad  Co.,  39  N.  Y.  883.  Where 
a  Jury  find  that  the  Injured  person  wonld 
not  hare  ventared  npon  the  track  at  sneh 
a  croRsIng,  and  wimld  have  Incurred  no 
risk  of  a  coIllHlon  with  tbe  train,  but  for 
the  negl^ence  ol  tbe  engineer  in  falling  to 
give  timely  warning  of  its  approach,  tbe 
corporation  Is  liable  to  answer  In  dam- 
ages, though  the  plaintiff  may  have  been 
careless  In  exposing  himself  to  danger. 
Deans  v.  Railroad  Co.,  107  N.  G.  688,  IS  8. 
E.  Rep.  77,  and  cases  cited. 

In  Randall  t.  Railroad  Co.,  smpra,  tbe 
Judge  who  tried  the  case  below  rJiarged 
the  Jury,  In  effect,  that  If  the  engineer 
failed,  in  passing  around  a  sharp  curve, 
caused  by  a  projecting  cleft  or  mountain, 
tu  civo  tbe  DBual  signal  of  approach  to  a 
crossing  Jost    beyond  the  curve,  from 
which  bis  train  was  not  visible,  tbe  corpo- 
ration was  liable  for  Injury  to  a  team  of 
oxen  that  were  being  driven  along  a  par- 
allcl  road  beside  the  track  and  near  said 
crtLSHing.  It,  aB  the  teatlmony  tended  to 
allow,  the  owner  wonld  have  driven  them 
to  a  point  more  remote  from  tbe  railroad, 
and  where  they  would  have  twen  free  from 
danger,  had  he  beard  the  expected  warn- 
in;?  at  the  nsnal  place.   There  was  a  con- 
flict of  testimony  In  that  as  la  our  case. 
The  engineer  testitled  that  be  blew  at  the 
uHual  point  for  tbe  croBalng,  not  far  from 
the  place  where  tbe  animals  were  killed, 
ivlille  other  witnesses  contradicted  this 
statement.    Kinney,  the  engineer  In  tbe 
;aHe  at  bar,  testified  that  he  blew  at  a  post 
erected  below  IJnwood  station,  which  he 
ocated  842J^  yards  south  of  that  depot; 
:liat  he  passed  tbe  station,  going  north, 
vlthont  stopping,  and  blew  again  at  the 
>ro|)er  point  to  warn  persons  passing 
*ver  the  crossing  of  the  Lfcxlngton  road, 
vhlcb  is  231  yardH  north  of  Linwood,  but 
hat  he  gave  no  other  warning  after  pass- 
ag  that  signal  post  till  he  struck  the 
I  orse  attached  to  the  covered  wagon  In 
rhich  the  plalndtf  and  his  fatherwere  rld- 
ig,  at  tbe  crossing  of  tbe  mllNroad,  662 
ards  north  of  the  Intersection  with  tbe 
.exiofirton  road.    It  Is  admitted  that 
tiere  was  a  signal  post  erected  on  the  west 
de  of  the  track,  or  on  the  left  ol  ttae  en- 
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gineer,  going  north,  at  a  distance  of  208 
yards  sontb  of  tbe  mlll-road  crossing,  and 
444  yards  north  of  the  crossing  of  the  Lex- 
ington road.  Three  witnesses  for  tbe 
plaintiff  teetlQed  positively  that  tbe  en- 
gineer blew  the  whistle  at  a  bridgeaboot  a 
ball  mile  south  of  Llnwood,  and  far  south 
of  the  first  whistle  post  on  his  right,  and 
did  not  blow  again  till  the  plaintiff  was 
Injured.  Another  witness,  who  lived  within 
60  or  70  yards  of  Llnwood.  stated  that  he 
did  not  hear  any  whlt<tle  after  that  given 
at  the  bridge.  Conwdiug  for  the  sake  of 
the  argument  that  tbe  signal  post  on  tbe 
left  yards  from  ttae  mlll-road  cross- 
ing) wM  intended  for  trains  movlngsouth, 
and  that  tbe  custom  was  to  blow  opposite 
to  It  to  give  notice  of  tbe  approach  ol 
trains  moving  south  to  travelers  on  the 
Lexington  road,  we  think  that  the  Judge 
below  was  not  In  error  in  telling  the  Jury 
that  a  traveler  bad  tbe  right  to  rely  on 
bearing  the  osnal  signal  at  posts  known 
by  the  public  to  have  been  erected  to  In- 
dicate to  engineers  tbe  point  for  blowing 
the  whistle  aa  a  warning  ol  tbe  approach 
of  a  train.  According  to  the  testimony 
oKered  fur  tbe  plaintiff  tbe  engineer  failed 
to  blow  at  the  lower  post  (where  he  ad- 
mits be  ought  to  hare  given  a  signal,  and 
says  that  he  did)  or  below  the  Lexington 
road  crossing,  while  the  engineer  teetiaes 
to  tbe  contrary.  In  Randall  v.  Railroad 
X!o.,  supra,  it  was  at  the  station  below  that 
the  Jury  found  tbe  engineer  had  failed  to 
give  the  signal,  and  he  was  near,  not  at,  a 
crosslng^and  about  100  yards  from  the  sta- 
tion, when  bla  oxen  Jumped  npon  ttae  track 
and  were  killed ;  yet,  If  be  bad  beard  tbe 
usual  station  blow  at  the  point  where  he 
had  a  right  to  expect  it,  he  would  have  re- 
moved bis  cattle  out  of  danger,  and  there* 
by  avoided  the  accident.  But  counsri 
pressed  with  much  earnestness  and  In- 
genuity tbe  more  sweeping  and  general 
exception  growing  out  of  the  tentb  para- 
graph of  his  prayer  lor  Instructions,— that 
there  was  no  evidence  of  negligence  on  the 
part  of  defradant company.  Nut  only  was 
tbe  court  Justified,  by  the  testlmuny  tend- 
ing to  show  the  failure  to  sound  the 
whistle  at  the  lower  post.  In  refusing  tu 
give  this  Instruction,  but  the  jury  should 
have  been  left  to  determine  (looking  at 
every  aspect  of  tbe  testimony  and  ttae  in- 
ferences to  be  drawn  from  It)  whether  tbe 
engineer  blew  the  whistle  before  reaching 
tbe  Lexington  road,  and  whether  his  ad- 
mitted failure,  at  the  proper  distance  from 
the  mlll-road  crossing,  to  repeat  the 
warning,  was  thcfproxlmate  cause  of  the 
Injury;  for  If,  by  giving  a  signal  at  either 

ftlace  where  plaintiff  taad  a  right  to  expect 
t,  the  accldeni  would  have  been  avoldtfd, 
then  such  omission  was  tbs  Immediate 
cause  of  the  Injury,  and  tbe  plaintiff  was 
entitled  to  recover,  though  he  may  have 
shown  a  want  of  care  In  going  upon  the 
track.  Lay  T.  Ballroad  Co.,  106  N.  C.  404. 
11  S.  E.  Rep.  412;  Deans  r.  Railroad  Co., 
supra.  In  passing  upon  these  questions 
tbe  Jury  could  have  consldned.and  doubt- 
less did,  ttae  contention,  on  tbe  one  band, 
that  tbe  train  was  moving  along  a  (feep 
cut,  up  grade,  and  could  not  bare  been 
seen  by  ttae  plaintiff,  who  bad  been  sta- 
tioned by  tals  fattaer  on  tbe  shafts  ol  tbe 
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covered  wag:on,  tiiitil  tbe  wagon  was 
driven  apon  the  track,  and,  ou  tbe  other, 
that  the  train  must  have  been  distinctly 
visible  to  one  looking  out  from  the  front 
ol  the  wagon  for  40  yards  before  they 
drove  apon  the  crossing.  Tbe  Jopy  found, 
In  response  to  the  first  issue,  that  the 
plaintiff  was  Injured  by  the  negHgeuce  of 
tbe  defendant  company,  and, In  answer  to 
the  uecoDd  Issne,  that  the  plaintiff  did  not 
contribute  to  cause  the  Injuriea  by  bis  own 
negligence. 

It  WHS  the  doty  of  the  plaiotlS  to  look 
and  listen  before  going  upon  the  track, 
although  it  may  not  have  been  tbe  hour 
when  a  regular  train  was  expected.  Ran- 
dall V.  Railroad  Co..  supra.  "He  is  only 
bound  to  look,  where  to  do  so  would  aid 
him  in  determining  whether  a  train  la  ap- 
proaching. In  all  other  respects  he  has  a 
right  l;o  rely  upon  his  ears.  But  when 
the  proper  signals  are  given,  If  a  traveler 
ventures  upon  the  track  and  mlscalculateB 
as  to  tbe  chances  of  crossing,  tbe  risk  is 
bis  nnless  some  negllgeDce  can  be  Imputed 
to  tbe  company  whicb  has  directly  caused 
tbe  Injury."  2  Wood  Ry.  Law,  p.  1310,  f 
343,  and  note  2;  Id.  p.  1812,  and  note  1. 
The  court  Instructed  tbe  Jnry  upon  this 
subject  as  follows :  **  It  was  the  duty  of 
tbe  plaintiff  to  keep  a  proper  lookout  as 
well  as  the  engineer,  and  one  time  looking 
and  listening  at  a  distance  from  the  track 
Is  not  a  proper  lookout.  He  ought  to. 
have  ustd  bis  senses  of  sight  and  hearing 
all  the  time,  and  if  be  failed  to  do  so,  and 
thereby  caused  his  injury,  tbe  answer  to 
tbe  second  Issue  should  be, '  Yes/"  If  the 
fionrt  had,  Id  compliance  with  tbe  deffflid- 
ant's  request,  told  the  Jury  that  It  was 
"the  duty  of  the  plalntltfto  see  and  hear," 
and  his  failure  to  do  so  was  equivalent  to 
not  looking  or  listening  at  all,  the  Instruc- 
tion would  unqueatlonably  have  been 
erroneous,  and  subject  to  well-grounded 
exceptlun  ou  the  part  of  the  plaintiff.  It 
is  manifest  that  the  court  had  no  right, 
where  there  was  conflicting  testimony, 
and  more  than  one  Inference  deducible 
from  tbe  evidence,  to  instrnct  the  Jury 
that  they  must  find  In  any  aspect  of  tne 
case  that  tbe  plaintiff  by  bis  own  negll> 
gence  contributed  to  bringing  about  the 
collision,  much  lees  that  the  negligence 
of  the  plaintiff  was  the  direct  cause  of  the 
Injury.  The  plaintiff  testified  that  he  and 
his  father  <who  is  bis  next  friend  as  plain- 
tiff) started  from  the  bouse  of  bis  broth- 
er, the  witness  A,  A.  Htnkle,  near  tbe  Lex- 
ington road,  In  a  covered  wagon,  and,  as 
they  traveled  along  the  road,  he  looked 
out  of  the  wagon  two  or  three  times  to 
see  it  a  train  was  ccming,  and  that  when 
they  had  gone  down  tbe  hill,  within  about 
20  yards  of  tbe  crossing,  he  stopped  tbe 
wagon  and  listened.  Tbe  plaintiff  then 
got  out  on  the  cross-piece  of  the  shaft, 
and  held  the  wagon  with  one  hand  while 
be  rested  the  other  on  tbe  horse's  rump, 
and,  as  his  father  drove  on.  looked  and 
listened,  hut  neither  heard  nor  saw  an 
approaching  train  tMl  tbe  horse  got  upon 
the. track,  when  be  had  bat  time  to  utter 
an  exclamatloD,  and  fell  back  Into  tbe 
wagon  with  bis  father.  They  were  car- 
ried and  thrown  about  75  feet  and  left  In 
an  insensible  state  by  the  train.   It  will 
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be  observed  that  tbe  boy,  It  he  is  to  be 
believed,  looked  and  listened,  and  neither 
saw  nor  heard  anytbhig.  The  Judge  bad 
DO  right  to  tell  the  Joiy  that  because  the 
ent^neer,  however  respectable  or  Intelli- 
gent, testified  to  the  height  of  the  banks 
along  the  cut,  and  Introduced  a  map  to 
corroborate  his  opinion  that  a  train  on 
thetrack  anywhere  north  of  Llnwood  and 
south  of  th«  mlU-road  crossing  was  visi- 
ble to  a  person  passing  along  the  toad 
traveled  by  plaintiff  from  bis  brother's 
house  to  the  crossing,  they  must  disre- 
gard the  plaintiff's  statement,  and  an- 
swer the  second  issue  "Yes.*  It  waa  tbe 
province  of  the  Jnry  to  determine  whether 
tbe  plaintiff  did  in  fact,  after  stopping  and 
listening  at  the  foot  at  the  bill,  ride  60  feet, 
looking  and  listening  stUl,  but  in  vain, 
from  the  abaft,  all  tbe  way  for  a  train 
that  could  not  be  seen  till  tbe  borse  waa 
npon  the  track,  and  to  say  whether  It 
was  possible  for  him  to  see  tbe  approach- 
ing train  or  hear  the  noise,  in  tbe  abHence 
of  signals,  as  It  moved  up  grade  from  the 
station.  In  such  a  confilct  the  conrt 
could  not  instruct  tbe  Jnry  as  to  the 
weight  of  the  testimony.  Although  tbe 
engineer  may  have  failed  to  give  tbe  uaoal 
signals  Booth  of  ttie  depot  or  of  idther  ol 
tbe  croHsings,  It  was  tbe  duty  of  tbe  plain- 
tiff to  look  and  listen  b^ore  going  npon 
the  track,  and  he  testified  that  be  did. 
Tbe  Jury  were  warranted  by  the  testimo- 
ny, therefore,  in  finding  that  he  used  or- 
dinary care  to  guard  against  accident  be- 
fore attempting  to  cross.  His  father,  ac- 
cording to  the  evidence,  was  deaf,  and 
was  compelled  to  rely  upon  the  beikring 
of  the  plaintiff,  a  boy  of  14.  It  was  not 
tbe  duty  of  tbe  plaintiff,  ft  after  Ustentag 
at  20  yards'  distance  and  riding  on  the 
shaft  be  neither  heard  nor  saw  an  ap- 
proaching train,  to  get  down  and  look  np 
and  down  the  track,  even  though  his  view 
of  tbe  railroad  line  was  obstructed.  Rail- 
road Co.  V.  Ackerman,74  Pa.  St.  266. 

It  was  not  error  in  the  court  to  give  the 
Jury  the  Instruction  as  to  the  duty  of  tbe 
engineer  to  keep  a  vigilant  outlook,  which 
lei  tbe  subject  of  exception.  It  was  not 
contended  that  tbe  proposition  embodied 
In  the  instruction  given  was  not  a  correct 
statement  of  the  law,  bat  tbat  it  waa  In- 
applicable to  tbe  facta  and  calculated  to 
mislead  the  Jnry.  There  was  some  evi- 
dence tbatconnsel  bad  a  rightto  comment 
upon,  and  to  have  submitted  to  the  Jnry, 
as  tending  to  show  tbat  after  the  eni^- 
neer  saw,  or  could  by  keeping  a  proper 
lookout  have  seen,  tbe  plalntlfTs  horse 
stepping  upon  tbe  track,  be  might  bave 
stopped  bis  train  altogether  before  reach- 
ing tbe  crossing,  or  have  so  lowered  its 
speed  as  to  strike  with  little  force  and 
diminish  the  chances  of  serious  Injury  to 
the  Inmates  of  tbe  wagon,  who  were 
thrown  75  feet  by  tbe  violent  concosalon. 
The  expert  witness  Rutb^ord,  who  was 
introduced  torthe  detMidant,  teatifled  that 
the  engineer  might  bave  seen  a  man  om 
his  left  within  0  or  10  feet  of  the  track  oa 
the  mill-road  when  the  engine  was  SOO 
feet  from  tbe  crossing,  and  that  be  could 
bave  seen  a  horse  6  feet  from  the  track 
1,000  feet  from  tbe  crossing,  and  cooM 
have  stopped  his  enclne  within  GOO  feet- 
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If  the  enarlueer  coald  have  seen  or  saw 
the  bonie,  and  wrb  unable  to  tell  whether 
he  was  barneesed.and  he  aeemetl  tu  be  ap- 
proacblDK  the  track,  It  was  bis  dnty  tu 
Blacken  speed.  Bnowden  v.  Railroad  Co.. 
86  N.  C.  9S:  Carlton  t.  Railroad  Co.,  104 
N.  C.  865, 10  8.  E.  Rep.  516.  If  be  saw  tba  t 
the  borse  wau  attached  to  a  covered  wujc- 
on,  and  could  see  that  the  Inmates  were 
not  on  the  outlook,  but  were  Insfde  the 
wasou,  It  was  his  duty  to  stopfais  engine. 
If  thejury  bellered  that  the  engineer  had 
failed  to  gin  the  usual  signals,  then  It 
was  bis  duty  to  keep  a  more  vigilant 
watch  along  the  track.  He  had  no  right 
onder  such  elrcum stances  to  keep  his  seat 
as  he  approached  the  crossing,  and  also 
to  direct  the  fireman  to  put  coal  in  the 
engine,  so  that  neither  coald  keep  a  prop- 
er outlook  upon  the  crossing  after  he  had 
neglected  to  whistle.  We  are  assumiug 
that  tbe  Joiy  believed  the  whistle  was 
Dot  blown  north  of  the  bridge.  In  order 
tu  show  that  there  were  phases  of  the  evi- 
dence that  warranted  the  judge  in  giving, 
If  they  did  not  Impose  upon  him  the  duty 
of  giving,  the  Instruction  complained  of. 
CouDsel  could  not  expect  the  court  to  find 
aa  a  fact  and  the  Jnrytfaat  the  fireman 
coald  not  look  out  on  the  left  because  his 
fire  had  gone  down  while  the  train  was 
Bide-trackeil  at  Holtsburg,  and  the  engi- 
neer could  not  get  oat  of  his  seat  long 
enough  to  look  first  on  one  side  and  thea 
oa  tbe  other,  while  his  subordinate  re- 
plenished the  supply  of  coal.  Whether  he 
could  stand  up  and  keep  his  hand  upon  the 
throttle  of  the  engine  under  such  elrcum- 
■tances,  and  whether  it  was  necessary  to 
do  so  In  order  to  provide  for  the  safety 
of  all  who  might  expose  themselves  to 
danger  of  being  injured  by  hia  train,  were 
questions,  not  lor  tbe  rourt  to  pass  upon, 
but  lor  tbe  jury  to  consider  In  their  bear- 
ings upon  tbe  Issues. 

The  court  below  permitted  the  plaintiff 
to  show  by  a  witness  that  soon  after  the 
accident  the  defendant  company  repaired 
the  crossing  at  the  mill-road  so  as  to 
make  it  lessdlfTlcultto  get  upon  tbe  track. 
The  defendant  objected  then,  and  assigns 
aa  error  now,  the  admission  of  the  testi- 
mony. The  court  assigned  as  a  reason 
for  the  rallng  that  It  was  competent  to 
show  In  this  way  that  tbe  defendant 
knew  of  the  existence  of  the  crossing,  and 
treated  It  as  a  public  crossing. or  one  that 
the  corporation  was  under  obligations  to 
keep  Id  repair.  Although  the  road  may 
have  been  used  as  a  mlU-road,  It  may  al- 
eo,  as  a  plantation  road,  have  come  with- 
in the  requirement  of  section  1975  of  the 
Code,  which  fact  would  have  made  It  the 
dnty  of  the  company  to  keep  It  repaired. 
At  that  stage  of  the  trial  It  Is  not  difflcnit 
to  see  that  It  might  become  material  for 
the  Jury  to  know  whether  such  duty  was 
Imposed  upon  the  defendant  bylaw,  es- 
pecially it,  in  the  further  progress  of  the 
trial.  It  should  appear  that  tbe  engineer 
by  keeping  a  proper  outlook  ml^ht  have 
bad  reason  tu  believe  that  the  plaintiff's 
wagon  was  Impeded  by  some  defect  in  the 
crossing.  Bullock  v.  Railroad  Co.,  105  N. 
C.  180, 10  S.  E.  Hep.  98R.  It  Is  evident  at 
any  rate  that  the  defendant  was  not 
prejudiced  by  the  mllng,  becauee  It  could 


not  have  materially  Influenced  the  Jury 
In  their  flu  dings. 

The  Judge  below  had  unquestionably  the 
right,  in  the  exercise  of  his  discretion,  to 
refuse  the  motion  tor  a  new  trial  on  the 
ground  of  newly  •discovered  evidence  in 
any  case.  Carson  v.  Delllnger,  90  N.  C. 
220.  There  Is  no  error,  and  the  motion  for 
a  new  trial  must  be  refused. 


0*CONNOB  T.  O'CONNOB. 

(ffupmne  Oomt  of  North  CaroUna.  Hm,  9L 

1891.) 

DivoBOa— Obubltt— Coin>ONi.TioH. 
1.  Where  a  wile  demands  a  divoroe  a  hmrm 
«t  thoro  on  tbe  groimd  M  penoaal  vlolenoe,  she 
mast  explicitly  show  Id  her  otmipl^t  that  the 
violence  oompFained  of  was  not  due  to  any  prov- 
ocation on  her  part.  White  v.  White,  S4  N.  C. 
840,  and  Joyner  v.  Ja^er,  6  Jones,  Eq.  fol- 
lowed. 

9.  Under  Code  IT.  a  $  1288,  sulnec.  8, -wbloh 
provides  lor  divoroe  from  bed  uid  board  If  either 
party  "ibaU*  tar  emel  or  barbarous  treatment, 
endanger  the  lln  of  tbe  other,**  to  entitle  pl^n- 
tlff  to  divtHToe  tbe  Jary  most  And  that  plaintiff's 
Ufe  was  endangered;  and  defendant's  draggling 

Elalntlff  off  her  chair  and  attempting  to  throw 
or  out  of  the  bouse  is  not  sofflolent. 

8.  A  divorce  on  the  ground  of  tmel^  will 
not  be  granted  where  the  parties  lived  together 
for  10  years  after  the  alleged  oroeltj,  and  before 
the  action  was  brought. 

Appeal  from  superior  coart,  Gnllford 
eonnty;  Robert  W.  Winston,  Judge. 

Action  by  Mary  O'Connor  against  Thom- 
as O'Connor  for  divorce.  Judgment  for 
plalntltf.  Defendant  iippeala.  Reversed. 

STATEMBtiT  BT  THB  CoDBT.  Twelve  Ib- 
Hues  were  submitted  tn  the  Jury,  *t}elng 
those  tendered  by  defendant  and  adopted 
by  the  court.  The  issues  and  respunsee 
were  asfollows:  "(1)  Were  the  plaintiff 
and  defendant  lawfully  married?  An- 
swer. Yes.  (2)  Have  plaintiff  and  de- 
fendant resided  In  this  state  for  two  years 
next  preceding  this  action?  A.  Yes.  (8) 
Did  the  defendant.  ln187K,  violently  cboke, 
beat,  and  bruise  tbe  plaintiff,  at  the  time 
she  was  pregnant?  A.  Yes.  (4)  Did  the 
defendant,  in  September,  1884,  strike  the 
plaintiff  with  a  guu?  A.  Yes.  (5)  Did  the 
defendant,  about  the  15th  day  of  October, 

1889,  violently  throw  the  plaintiff  against 
the  door,  hurting  her  head?  A.  Yes.  (6) 
Did  the  defendant,  on  Thanksgiving  day, 

1890.  drag  plaintiff  out  of  her  chair,  and 
attempt  to  throw  her  out  of  the  house? 
A.  Yes.  (7)  Did  tbe  defendant  call  plain- 
tiff vile  and  opprobrious  iiaraes,  accusing 
her  of  a  want  of  chastity,  in  the  presence 
of  herchildren  and  strangers?  A.  Yes.  (8) 
II  d^endant  did  call  plaintiff  vile  and  op- 
probriood  names,  accusing  ber  of  a  want 
of  chastltr,  did  be  do  so  under  provoca- 
tion by  plaintiff,  and  In  a  sudden  fit  of  an- 
ger? A.  Yes.  (9)  Was  tbe  notice  In  the 
newspaper  made  with  Intent  to  insult 
plaintiff,  and  bring  her  into  faumlllatlon 
and  contempt?  A.  Yea.  (10)  Did  defend- 
ant bring  a  strange  woman  In  bis  house, 
and  g^ve  her  the  management  and  irontrol 
of  hia  honsehold  affairs,  to  tbe  e^iclnHlun 
of  the  plaintiff?  A.  No.  (U)  What 
amount  of  money.  If  any,  has  plaintiff  let 
defendant  have  of  her  separate  estate,  and 
which  la  not  repaid?  A.  flOO.   (12)  Doe* 
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tbe  plalDtlir  now  reside  In  her  hasbaod'a 

d welliDfc  because  ahe  has  no  ineanH  to  Bop- 
port  beraelf  elsewliere,  and  no  home  to  go 
to  or  frlendB  to  aVl  ber?  A.  Yes."  The 
plaintiff.  In  her  own .  behalf,  teetifled  sub- 
■tantlally  to  tbe  several  acta  of  cruel  ty, 
violence,  ami  mistreatment  on  tbe  part  of 
the  defendant,  as  aet  out  in  the  complaint, 
and  Bhe  further  testified  tbat  each  and 
every  ol  the  aald  acta  and  dolnss  of  the  de- 
fendant were  withont  cause  or  provoca- 
tion un  her  part.  Falntlffaleo  placed  In 
evidence  a  copy  of  the  Dally  Workman 
containing  the  pnbHcatfon  referred  to  In 
the  complaint,  which  was  Ideutlfled  and 
admitted  aB  anewapaperpubllsbed  In  and 
circulated  at  the  Idme,  as  alleged.  Tbe 
defendant  testified  in  hie  own  behalf,  and 
denied  specifically  each  one  of  the  several 
allegations  of  cruelty,  violence,  and  mlB- 
treatment  allied  in  the  curaplaint,  and 
teetlfied  to  by  plaintiff,  except  be  admit- 
ted that  he  did  charge  plalntilf  with  a 
want  of  chastity,  but  tbat  be  did  this  In 
the  beat  of  pasdon,  at  a  time  when  plain- 
■GO  bad  crossed  and  provoked  bfm.  He 
also  admitted  publishing  the  plaintiff  In 
the  Dally  Workman,  but  said  tbat  be  ap- 
prehended that  plalntilf  would  make  blllB 
OF  get  money,  as  she  had  declared  her  par- 

Eose  (as  witness  stated)  to  do  this,  and 
lave,  and  go  back  north  to  her  former 
home.  Five  of  the  children  of  plalatltf  and 
defendant,  three  maks  and  two  females, 
all  grown,  and  all  residing  with  tbe  de- 
fendant, were  introduced  by  defendant  as 
wltnesBCB  in  his  behalf,  and  each  gave 
testimony  tending  to  corroborate  the  de- 
fendant. After  the  verdict,  the  plaintiff,  by 
lea  re  of  Che  court,  amended  the  complaint 
by  Inserting  In  article  4,  before  each  of  the 
several  allegations  of  cruelty,  violence, 
and  mistreatment  the  words,  "  without 
caase  or  provocation  on  ber  part.*  De- 
fend ant  excepted  to  these  amendments. 
Both  parties  then  moved  for  Judgment, — 
tbe  plaintiff  for  a  decree  of  eeparatlon  and 
for  alimony,  tbe  defendant  for  Judgment 
In  his  favor  on  the  complaint  and  findiDgs 
ctf  the  Jary.  Judgment  was  entered  lor 
plaintiff.  From  the  refusal  of  the  court 
to  grant  his  motion  the  defendant  ap- 
pealed. 

DWard  A  King  and  Jan.  T.  Monbead^ 
for  appellant.  Jua.  E.  Bojd  and  R.  Mi. 
Dougins,  for  appellee. 

Avert,  J.  It  is  true,  as  InslBted  by 
counsel  in  the  brief,  that  a  husband  who 
brings  his  action  for  divorce  from  tbe 
bondH  of  matrimony  is  not  required  to 
"purge  his  conBclence"  by  negativing.  In 
bis  complaint,  the  pomlbtMty  of  unfalth- 
fulneas  on  bis  part,  (Edwardsv.Edwards, 
Phil.  [N.  C]  684;  Steele  v.  Steele,  104  N.  C. 
6S1, 10  S.  E.  Beo.  707;)  but  when  tbe  wife 
d^ands  only  a  divorce  a  menaa  et  thoro, 
on  the  ground  that  tbe  husband,  by  per- 
sonal violence,  has  made  her  life  Intolera- 
ble and  her  condition  burdensome,  she 
must  state  speclflcally  In  ber  complaint 
what,  if  anylhing,  was  said  or  rione  by 
her  Just  before  or  at  the  time  when  her 
hupband  struck  her,  or  threatened  ber,  or 
charged  her  with  Incuntlnency ;  or  she 
must  in  Bome  way  negative,  by  explicitly 
setting  forth  what  her  conduct  was,  tbe 


idea  tbat  any  act  or  word  on  hw  part 

waa  calculated  tu  arouse  sudden  passion 
ou  tbe  part  of  the  husband  or  put  him  on 
the  defensive.  White  v.  Whlt6,84N.  C.&40; 
Joyner  v.  Joyner,  6  Jones,  Eq.  323:  Jack- 
son V.  Jacksou,  105  N.  C.  438. 11 S.  E.  Bep. 
178;  McQueen  v.  McQueen,  82  N.  G.  471. 
In  tbe  case  of  White  v.  White,  supra,  the 
complainant  all^^  that  an  asaamt  upon 
her  by  ber  husband,  with  a  piece  oS  iron 
about  a  foot  and  a  half  long,  and  anotii- 
er,  with  tt  stick  about  two  and  a  half  feet 
lung,  were  committed  on  ber  person  wltb- 
oot  any  provocation;  but,  saldtbeconrt, 
"  she  was  entirely  silent  as  to  the  anteced- 
ent and  attending  clrcumstanceB,  and  the 
causes  which  prompted  the  defendant  thus 
to  act.  She  makes  no  statement  of  hex 
own  conduct,  nor  of  any  facts  in  explana- 
tion of  the  three  violent  assaults  de- 
scribed in  tbecomplalnt,  separated  at  long 
Intervals  from  each  other,  so  tbat  the 
court  can  see  whether  there  was  any  and 
what  excuse  or  extenuation  for  such  oat* 
barnts  ol  temper  In  an  old  man.  crippled, 
and  ver^ug  upon  70  years  of  age.  *  I» 
that  ease  the  Jury  found.  In  response  to 
an  issue,  that  the  defendant  did''t>eat, 
abuse,  and  ill-treat  the  plaintiff,  as  alleged 
in  tbe  complaint. "  Tbe  fact  that  the  Jury 
find.  In  responding  to  four  separate  Is- 
sues, tbat  four  assaults  werecommitted  at 
long  intervals.  Instead  of  three.  df>ee  not 
dlatlngolsh  the  case  at  bar.  In  principle, 
from  wblte  v.  White,  supra.  The  lan- 
guage of  tbe  amendment,  "withont  cause 
or  provocation  un  her  part, "  made  by  tbe 
court  after  verdict.  Is  substantially  tbe 
same  as  that  declared,  in  Wblte  v.  White, 
insufficient  to  give  the  complainant  a 
status  in  court.   In  Joyner  v.  Joyner.  sn- 

Era,  the  court  held  that,  thongh  the  wife 
ad  been  atricken  by  the  husband  with 
a  horsewhip,  and  corrected  wltb  a  switch. 
It  was  essential  that  she  must  Bet  forth  in 
ber  petition  tor  divorce  from  bed  and 
board  tbe  circumstances  under  which  the 
blows  were  given,  what  her  conduct  was, 
and,  especially,  "what  she  had  done  or 
Bald  to  Induce  such  violence  on  tbe  part 
of  tbe  busband. "  The  Judge  had  the  right 
to  allow  an  amendment  of  the  pleadings, 
so  as  to  make  an  allegation  conform  to 
the  proof,  where  both  parties  had  offered 
testimony  bearing  upon  the  issue  raised 
by  Bucb  allegation  and  the  defense  to  it; 
but,  as  the  ameodment  Itself  was  not  suffi- 
ciently speviflc  to  show  tbat  the  plaiotltf's 
action  was  well  grounded,  it  Is  not  neces- 
sary to  discuss  the  form  of  the  issues. 
Where  the  pleadings  raise  an  Issue  as  to 
tbe  conduct  uf  tbe  wife  at  the  time  of  the 
assault,  or  when  she  was  otherwlBte  mis- 
treated, the  husband  has  the  right  to  de- 
mand that  the  question  so  raised  shall  be 
paHsed  upon  by  the  Jury  through  the  me- 
dium of  some  ISHue  submitted.  White  v. 
White,  supra.  It  laintimated,ratberthan 
suggested,  that  the  assault  made  In  187S. 
on  account  of  the  wife'Bcondltlon,  amount- 
ed to  such  cruel  and  barbarous  treat- 
ment as  tu  endanger  her  life,  and  that, 
therefore,  tbe  plaintiff  may  rightfully  in- 
sist that  she  has  brought  the  case  within 
the  meaning  of  subsectlou  8,  S  1286.  To 
this  we  answer:  (I)  That  it  Is  not  found 
by  tbe  Jury  tbat  ber  lite  was  endangered. 
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and  the  loclKmeDt  cannot  be  predicated 
npoD  that  view  In  tbe  absence  of  Bitch  a 
finding;  (2)  that  abe  had  lived  wltb  her 
husband  for  10  years  alter  ihat  assault, 
and  before  this  action  was  brought.  The 
court  will  not  allow  a  separation  for  an 
otfeniie  bo  long  ago  coudoned.  The  pablt- 
catlon  in  the  newspaper,  and  the  assault 
on  Thanksgiving  d^y,  were  both  causes 
of  coiuplalut  that  arose  within months 
before  the  Issuing  of  the  sunimoiis.  which 
woe  the  commencement  of  the  action. 
Neither  can  be  considered  as  grounds  lor 
granting  the  relief  prayed  tor  In  this  ac- 
tion. Jackson  v.  Jackson,  supra.  "The 
courts.bave  held  parties  Meklng  divorce  to 
strict  proof,  not  only  in  conformity  to  a 
fair  construction  of  the  statutes  relating 
to  the  Bubiect,  but  in  accordance  with  the 
dictates  of  public  policy. " 

We  think  there  was  error  In  the  refusal 
to  grant  the  defendant's  motion;  but,  as 
the  amendment  allowed  by  the  court  Is 
not  sufficient  to  give  the  plolntin  akStatua 
in  court,  a  new  trial  will  be  awarded,  and 
an  opportunity  extended  to  plaintiff  to 
make  the  allegations  more  specific.  Por- 
ter V.  Railroad  Co.,  97  N.  C.  W.  9  S.  E.  Rep. 
681.  New  trial. 


UowBLL  et  ah  V.  JoxBS  et  at. 

{Supreme  Court  of  NortA  CaroUna.   Nov.  M 
1891.) 

AFPUI/— KiCORD— DlflUIBSU.. 

1.  "Where  a  oase  od  appeal  ia  signed  only  by 
mppeUant'8  coansel,  and  it  does  not  appear  tlmt 
It  was  served  on  appellee,  It  must  be  treated  as 
s  ODllity,  but  the  api>eal  will  not  be  dismissed 
on  tbtfi  ground,  ainoe  there  may  be  etrora  on  the 
face  of  the  record  raoper.  Feeblea  v.  BzaswelL 
107  N.  C  68, 19  &  a.  Bep  *L  followed. 

S.  Where  the  reoord  fails  to  show  that  an 
appeal  was  taken  or  notice  of  appeal  given,  the 
appea't  must  be  dismissed.  Manufacturing  Co. 
V.  Simmons,  1  S.  B.  Rep.  923,  97  N.  C.  89,  fol- 
lowed. 

Appeal  from  superior  court,  Stanly 
county;  Jkssk  F.  Oraves  Judge. 

Action  by  Uowelland  Hurdlster  against 
vr.  C.  Jones,  P.  S.  Jones,  and  the  Heame 
Conaolldated  Ulnlng  Company  Judg- 
ment for  plaintiffs.  Defendants  appeal. 
Appeal  dismissed. 

MootgometyA  CroweU,lw  appellants. 
JaweK  A,  Lockbart,  for  appellees. 

Clare,  J.  There  Is  no  case  on  appeal 
settled  by  the  Judge  nor  signed  by  the  par- 
ties, and  nothing  to  show  that  any  appeal 
was  taken  In  open  court,  nor  any  service 
of  notice,  if  appeal  was  taken  out  of  court. 
There  Is  a  "case  on  appeal,"  signed  only 
by  appellants'  counsel,  but,  as  it  does  nut 
appear  that  it  was  served  un  appellee 
within  the  required  time,  nor.  Indeed,  at 
all,  ft  must  be  treated  a^  a  nullity.  Fee- 
bler V.  Brasweli,  107  N.  C.  68, 12  H.  £.  Hep. 
44.  The  appeal  would  nut  be  dismissed 
on  this  gruund,  as  It  may  be  there  are 
errors  on  the  face  of  the  record  proper,  as 
want  uf  Jurisdiction,  or  cumplaint  not 
stating  a  cause  of  action,  and  the  pruper 
mollun  and  order  wonld  be  to  affirm  the 
Judgment.  Itfurtherfalls  to  appear,  how- 
ever, that  an  appeal  was  taken  or  nutire 
of  appeal  given.  In  such  cnse  the  appeal 
must  be  dismissed.  Manufacturing  Co.  v. 


Simmons,  97  N.  C.  89, 1  S.  B.  Bep.  028.  I» 

this  laHt  case  it  Is  said:  **It  does  not  a[>- 
peer  [in  the  record]  that  an  appeal  waa 
taken.  Itdoesnotsoappearin  terms,  nor 
Is  there  any  entry  of  record  from  whlcb 
it  may  be  inferred.  It  is  not  sufficient 
that  the  appellant  intended  to  appeal,  a» 
perhaps  he  did,  but  it  must  appear  of  rec- 
ord that  be  did  In  fact  appeal.  This  i» 
esentlol  to  make  the  appeal  effective,  and 
put  this  court  in  relation  with  the  supe- 
rior cugrt.  Code,  §§  649,  560;  Moore  v, 
Vanderbnrg,  90  N.  C.  10;  tipence  v.  Taps- 
cott,  as  N.  C.  24fl;  McCoy  v.  Lassiter,  94  N- 
C.  181 ;  Brooks  v.  AosUn,  Id.  223."  Appeal 
dismissed. 

Long  v.  Foust, 

(Supreme  Covirt  of  North  Caavlina.  Nov.  94,. 
1891.) 

NuKcuPATrvB  Wills — Winmasss. 
Code  N.  C.  I  2148,  par.  8,  relating  to  ntU' 
oapative  wills,  which  prorldes  that  such  wills- 
must  be  proven  "on  the  oath  of  at  least  two 
credible  witnesses  present  at  the  making  tha:«- 
of,  who  state  that  they  were  Bpecially  requireA 
to  bear  witnaai  thereto  by  the  teotator  tdmself, 
is  suffloittntly  complied  with  where  a  nancunatiw 
will  was  declared  In  the  presenoe  of  several  per- 
sons competent  to  act  as  witnesses,  and  the  tes- 
tator, without  naming  them,  called  on  all  present 
to  wit&eH  his  will,  atul  ther  heard  and  took  no- 
ttoe. 

Appeal  from  superior  court,  EandolpI> 
county;  John  G.  Bynuu,  Judge, 

Action  by  John  W.  Long  against  J.  M* 
Foust,  administrator,  for  the  admlseloi^ 
to  probate  of  the  nuncupative  will  of  Heu' 
ry  C.  Glosson,  deceased.  Judgment  for 
propounder.  Caveatorappeals.  Affirmed. 

Statumrkt  by  tbb  Court.  The  follow- 
ing Is  so  much  ol  the  case  settled  on  ap-- 
peal  as  need  bereported :  This  was  a  pro- 
ceeding begun  before  Georse  S.Bradshaw^ 
clerk  of  the  superior  court  of  Bandolpo 
county,  by  John  W.  Long,  the  propound- 
er, who  uttered  for  probate  the  verbal  or 
nuncupative  will  of  Henry  C.  Glosson,  who 
died  in  said  county  on  the  23d  day  of  De» 
ceniber,188S,  which  willwaaput  In  writing- 
and  is  In  the  followlngform,  to-wit:  'l- 
glve  tu  Mrs.  N.  M.  Patterson  one  hundred- 
dollars  out  of  my  estate,  and  I  appoint 
J.  W,  Long  executor  of  my  estate."  A  Jury 
being  duly  sworn  and  Impaneled  to  try 
the  case.tbecourtsubmltted  the  foUowluft 
issues,  to-wlt:  "First  Issue:  Did  H.  C. 
Glosson  declare  as  his  will  In  substance  a» 
follows :  '  I  gi  ve  to  Mrs.  N.  M.  Patterson- 
one  hundred  dollars  out  of  my  estate,  and 
I  appoint  J.  W.  Long  executor  of  my  es- 
tate?' Second  issue:  At  the  time  he  mnde^ 
the  declaration  of  what  was  his  will,  dii$ 
H.  C.  Glosson  have  mind  and  lutelllgence- 
sufficient  to  enabtehim  to  have  a  reasona- 
ble Judgment  of  the  kind  and  value  of  th«- 
property  be  proposed  to  will,  and  to- 
whom  he  proposed  to  will  It?^  These  la- 
sues  were  both  found  In  the  affirmative.- 
The  evidence  produced  on  the  trial,  ma- 
terial here,  was  as  follows:  B.  S.  Will- 
tarns,  a  witness  called  by  the  propounder^ 
testified  as  follows:  **Iwas  there  wbei» 
Henry  C.  Glosson  died.  He  died  about 
nine  o'clock  at  nlf^t.  I  had  l>een  there  ax» 
hour,  probably.  Was  In  the  room  twlce- 
durlng  that  Ume.   Be  was  very  low  auA 
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weak.  I  beard  blm  tnlk.  Heard  lilm  iay 
that  be  wanted  Mro.  N.  M.  Patterson  to 
bare  one  hundred  dollars  for  attending 
on  blm  during  hie  slckueni,  and  wanted 
Dr.  Long  to  settle  or  close  out  the  estate. 
He  called  upon  all  In  tbe  room  to  witness 
bis  reqnest.  I  may  not  bare  given  his  ex- 
act lauguase,  bnt  have  ^ven  the  sub- 
stance of  what  be  said.  Be  did  not  call 
upon  any  special  person,  but  called  all  of 
DB  to  come  to  bis  bed.  I  went  tu  his  bed, 
and  BO  did  Mr.  Owen.  Mr.  Wrenn,  and  Mr. 
Johnson.  I  think  there  were  other  men 
there.  Before  he  made  tbe  reqnest,  he 
called  to  us  to  come  to  blm.  When  we 
came  around  bis  bed,  be  made  the  request. 
Then  be  asked  Mm.  Patterson  to  read  a 
psalm  and  have  prayers,  which  she  did. 
Tbls  was  about  fifteen  minutes  before  be 
died.  He  talked  after  this,  but  I  don't  re- 
member what  he  said.  T  think  be  had  ca- 
pacity and  mind,  at  the  time  he  made 
the  request,  to  know  what  disposition  be 
was  making  of  bis  property.  I  beard  uo 
uue  called  specially  by  name  tu  hear  tbe 
request,  but  all  who  were  in  tbe  room 
were  called,  and  all  approached  his  bed- 
side." W.  B.  Owen,  another  witness 
called  by  the  propoonder,  testified  that  be 
was  present  at  the  time,  and  beard  de- 
cedent say  "that  he  wanted  Dr.  Long  to 
be  his  guardian  or  ndminlstra tor, "—wit- 
ness Is  not  certain  which  he  sold,— **  and 
to  settle  his  business."  "He  repeated  this 
twice,  and  then  asked  Mrs.  Patterson  to 
read  a  chapter  and  have  prayers,  which 
she  did.  Immediately  after  prayers,  be 
said  he  wanted  Mrs.  Patterson  to  bare 
one  hundred  dollars  for  her  trouble,  and 
Dr.  Lang  to  settle  his  business,  and  called 
on  all  standing  by  to  be  witnesses,  and  re- 
peated tbls  the  second  time.  When  be 
called  tor  witnesses,  all  approached  a  lit- 
tle nearer,— Johnson,  Wrenn,  Olive,  Wlll- 
lamB,AIlred,Strond,and  myself.  Mrs. Pat- 
terson and  ber  three  children  were  there. 
He  called  Mr.  Johnson's  name.  Ain't  pos- 
itive of  any  other.  I  think  he  said, 'In 
presence  of  all  these  witnesses  and  Mr, 
JohnHon,  I  make  the  bequest  above; '  and 
said,  'I  want  you  all  to  take  notice  of  It.' 
He  was  lying  on  bis  right  side;  tamed  his 
head,  and  looked  to  tbe  crowd.  From  all 
appearance  of  bla  talk,  his  mind  seemed 
clear.  In  my  opinion,  be  knew  what  he 
was  saying,  and  had  capacity  to  dispose 
of  his  property."  Millard  Wrenn,  a  wit- 
ness called  for  the  propounder,  testified 
that  he  was  present  about  half  an  hour 
before  bis  death.  Decedent  said  be  want- 
ed Mrs.  Patterson  to  reserve  or  have  $100 
out  of  bis  estate  for  her  trouble,  and  he 
wanted  his  business  settled  np  as  quietly 
as  possible,  and  he  wanted  Dr.  Long  to 
settle  bis  estate.  He  called,  and  wanted 
to  know  If  there  were  witnesses,  or  called 
witnesses.  He  called  witnesses  about  the 
9100  to  Mrs.  Patterson,  and  also  about 
Dr.  Long  settling  tbe  estate.  Witness 
stated  that.  In  his  opinion,  decedent  had 
mind  enoogh  to  know  what  he  was  doing. 
Witness  iiadbeen  there  about  half  an  hour 
when  tbls  conversation  occurred.  By  per- 
mission of  the  court,  the  caveator  was 
allowed  to  recall  tbe  witness  Owen,  who 
on  his  further  cross-examination  testified 
as  follows:  "I  do  not  remember  whether 
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I  testified  before  the  clerk  that  all  of  tbe 
bequests  were  made  before  be  isalled  the 
witnesses.  I  havestatedltbereaalreineiD- 
ber  it.  Suppose  I  would  have  remembered 
better  before  tbe  clerk,  as  It  was  nearer 
the  time. "  The  caveator  then  proposed 
to  read  in  evidence  the  evidence  of  one 
Johnson  and  one  Strond,  who  were  ex- 
amined before  tbe  clerk  when  the  warn 
propounded  In  common  form,  when  tbe 
witoeffles  were  subjected  to  a  croes-exam- 
Inatlon.  It  was  not  shown  that  either  <rf 
the  witnesses  were  dead,  or  cot  of  tbe  ju- 
risdiction of  tbe  court.  Tbe  propounder 
objected.  Tbe  objection  wae  eoatalned. 
D^eudunt  excepted.  There  waa  some  evi- 
dence given  by  the  caveator  tending  to 
dlBprore  capacity  in  the  decedent  to  make 
a  will.  Deimdant  aiOced  for  spedal  in- 
structions as  follows:  "(1)  Thatthejary 
must  be  satisfied  by  the  oath  of  at  least 
two  witnesses  present  at  tbe  making  of 
tbe  will,  who  stated  that  they  wereesiie- 
clally  required  to  bear  witness  thereof  by 
the  testator  himself.  (3)  That  the  jury 
most  be  satisfied  by  the  weight  of  testi- 
mony that  the  alleged  testator  waa  In 
RQCb  a  condition  of  nnnd  as  to  understand 
what  he  was  doing.  (8)  That  tbe  statute 
must  be  construed  strictly,  and  all  Its  pro- 
visions must  be  completely  compiled  with; 
that,  in  calling  npon  pentons  to  bear  wit- 
ness, the  decedent  must  call  specially  up- 
on each  indivldoal,  or  at  least  designate 
by  either  catling  person  by  name,  or  In 
some  other  way  selecting  those  whom  he 
wished  to  be  witnesses  to  tbe  wUl ;  it  fa 
not  su£9clent  to  call  up  an  Indefinite 
group  of  persons  standing  by."  The  eri- 
dence  belngdul;  closed,  bla  honor  char>Eed 
the  Jury  that  they  must  be  satisfied  by  the 
oath  of  at  least  two  credible  wltneaeea 
present  at  the  making  of  the  will,  who 
state  that  they  were  eepedally  called  on 
tn  bear  witness  thereto  by  the  testator 
himself  of  the  making  of  said  nuncupative 
will ;  that  they  must  also  l>e  satisfied  from 
thu  evidence  tbat  said  will  was  made  In 
tbe  testator's  last  sickness,  in  blsown  hab- 
itation, or  where  be  had  been  previously 
reslden  t  for  at  least  10  days ;  and  tbat  tbe 
testator  was  at  the  timeof  sound  and  dis- 
posing mind,  and  knew  tbe  extent  and 
effect  of  what  be  was  doing,  that  he  waa 
disposing  of  bis  property,  and  bow,  and 
to  whom.  His  honor  called  the  attention 
of  the  jury  to  the  languuge  of  the  statDxe. 
and  stated  to  them  that  all  its  proTiBions 
must  beromplk-d  with,  and  Its  proTlslons 
strictly  construed,  and  that  they  must  t»e 
satisfied  from  the  evidence  that  the  wit- 
nesses were  speclaDy  called  npon  by  tbe 
testator  to  bear  witness  to  what  he  was 
saying;  that  if  they  believed  tbe  evidence 
given  in  this  case  to  be  true,  then  he  charged 
them  that  there  was  evidence  before  them 
from  which  they  might  find  that  the  wit- 
nesses were  specially  called  upon  by  the 
testator  himself  to  bear  wltnens  to  his 
will ;  that  it  was  not  necessary  that  tbe 
testator  should  call  the  names  of  tbe  wit- 
nesses ;  that  If  he  called  upon  them,  or  sig- 
nified to  them  In  any  certain  and  distinct 
manner  tbat  he  drslred  them  to  l>ear  wit- 
ness to  wbnt  he  was  saying  as  blR  will,  it 
was  sufficient  !n  law ;  that  if  tbey  were 
satisfied  from  the  evidence  that  WDUams 
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and  Owen  and  otben  were  In  the  room 
with  ttie  all^^ed  testator  at  the  time  uf 
bl8  death,  and  be  called  all  In  the  room  to 
come  to  bis  bed  and  wltneu  bla  leqoeat, 
aitboaicta  be  did  not  call  any  by  name,  and 
Williams  andOwimand  others  went  to  bis 
bed  In  eonseqaence  of  this  request,  and 
he  declared  his  rAqnest  In  tb^r  presence, 
It  would  be  a  sabeCantlal  compliance  with 
The  law.  The  conrt  refused  the  second 
Instruction  of  the  careator,  and  did  not 
give  the  first  and  third,  except  In  so  far  as 
stated  In  Instmctlooe  as  fflren.  The  ca> 
veatorraeepted  to  the  cbarxe  as  grlven, 
and  to  tbe  refusal  or  omission  to  (jive  the 
special  InstrueUoas  asked,  and  appealed. 

J.  A.  BAiiiogWt  tor  appellant.  L,  M. 
JScott,  for  appeflee. 

Mbrriuon,C.  J.  Tbe  statnte  (Cod^  § 
2148,  par.  8)  In  respect  tu  nnnenpatlTe 
wills  Is  strict  In  Its  terms  and  prorlslons. 
It  must  be  strictly  Interpreted,  and  as 
strictly  obserred  In  all  material  respects; 
tbe  purpose  being  to  prevent  and  exclude 
mistake,  mlsapprebenaion,  Imposition, 
and  fraud,  that  mlRht  easily  happen  or  be 
perpetrated  when  tbe  alleged  testator  Is 
in  his  last  illneHS,  and  sometimes  almost 
in  extrttmia.  Bundrick  r.  Haygood,  100  N. 
C.  468, 11  B.  E.  Rep.  428.  and  tbe  cases  there 
dted.  While  the  evidence  In  this  case  was 
not  very  satisfactory,  we  think  It  was 
snfBclent  to  go  to  the  Jnry  to  prove  the  ez- 
et'utlon  of  tbe  will  as  required  by  tbe  stat- 
ute, which  provides  that  such  a  will  must 
be  proven  "on  tbe  oatb  of  at  least  two 
credible  witnesses  present  at  the  making 
tbereof,  who  state  tbey  wen5  specially  re- 
quired to  bear  wltnens  thereto  by  the 
testator  himself.*  It  Is  true,  the  testator 
did  not  specify  by  name  the  particular  per- 
sons be  required  to  witness  his  will  as  ex- 
pressed by  him;  but  the  evidence  of  these 
witnesses  wsnt  to  prove  that  he  was  sensi- 
ble, knew  what  be  was  dolnx,  knew  that 
aeveral  persons  were  present,  saw  them, 
and,  without  naming  any  of  tbem  hut 
one,  be  expressly  required  all  present  to  be 
vltnesses.  Hecalled  to  them.  Tbey  were 
present,  near  to  bim,  heard  and  under- 
stood his  reqaest,  and  took  notice  of  what 
be  said.  There  were  more  tbau  two  per- 
sona eligible  as  witnesses  for  tbe  purpose. 
The  evldaiee  tended  to  show  the  purpose 
and  capacity  of  the  testator  to  make  a 
will,  and  that  he  did  so  In  the  presence  of 
more  than  two  credible  witnesses  who  were 
present,  and  were  specially  required  by  the 
teatator  himself  to  bear  witness  thereto. 
It  was  snfflclent  that  he  saw  the  wit- 
nesses, and  charged  them  to  bear  witness 
to  bla  will,  and  tb«y  did  so ;  and  It  is  not 
a  good  objection  tbat  he  failed  to  desig- 
nate tbem  particularly  by  name.  Tbat 
he  required  them  eaeh— all  of  tbem— to 
bear  witness  was  what  the  statute  re- 
qnlred.  The  purpose  is  that  the  testator 
Bball  require  two  witnesses,  at  least,  to 
take  notice  and  bear  witness  that  be 
makes  bis  will.  He  roust  require— direct— 
aeompetent  person,  and  tbat  person  must 
be  able  to  testify  that  he  was  one  of  the 
persons— tbe  witnesses— so  required,  and 
that  he  did  take  notice  and  bear  witness. 
Tbe  witnesses  here  testified  tbat  tb^  were 
called  upon  by  the  testator;  that  they 


did  take  notIr»,  and  witnessed  his  wlD 
as  expressed  by  him.  This  was  snfflclent. 
Baden  v.  Bradshaw,  1  Winst.  360;  Smith 
T.  Smith,  68  N.  C.  687.  We  think  the  court 
gave  -die  Jury  so  moch  of  the  special  in- 
structions asked  for  as  tbe  careator  was 
entitled  to  have.  The  other  exceptlooa 
are  without  metlt.  Judgment  afilrmed. 


Dbakb  t.  Wilhblu  et  al. 

(Suprvme  Court  of  North  CoroUno.   Nov.  8^ 
1891.) 

LUTDLOBD  AKD  TUf  AXl^HOLDIMe  OVSB— WaIVSB 

OW  LUTSLOBD'S  OPTION. 

Bhortly  after  the  terminstion  of  a  leaae 
stlpttlalins  for  ■  rent  of  tSOO  per  ;ear,  payable 
moQtltly,  tDe  landlord  visited  the  premises,  which 
the  tenants  were  stlU  oocaprlng,  to  collect  the 
rent  fost  the  previous  nontii.  Em  offered  to  lease 
the  plaoe  for  $300.  and  then  for  tSTS,  which  the 
tenants  rejected,  trat  nis  proposal  to  let  it  for 
t350  was  taken  under  oonalderation.  Held,  that 
by  his  oondaot  he  had  waived  any  right  to  treat 
them  as  tenants  holding  over  for  the  following 
year. 

Appeal  from  supenor  court,  IredMl 
county ;  R.  F.  Abhpiblo,  Judge. 

Action  by  B.  B.  Drake  against  Jamea 
Wllhdm  and  others,  partners  as  Wilbelm 
&  Allison,  for  rmt.  There  was  a  nonsuit, 
and  plaintiff  appeals.  Affirmed. 

HTATBMRNT  BT  THE  COUBT.     It  appears 

that  the  plaintiff  and  T.  M.  Mills  agreed 
with  each  other  as  follows:  "This  agree- 
ment between  R  B.  .Drake  and  T.  M.  Mills 
wltnessetb.  that  said  Drake  has  rented 
to  said  Mills  the  store-room  and  baildlng 
now  oecnpled  by  htm,  west  of  tbe  store 
of  W.  E.  Anderson,  Broad  street,  for  tbe 
term  of  one  year  from  January  1st,  1888, 
at  tbe  price  of  9250.00  per  year,  payable 
monthly,  with  the  understanding  that 
said  Mills  has  tbe  privilege  to  make  such 
changes  and  alterations  of  Interior  part 
of  the  rooms,  necessary  to  accommodate 
his  business,  as  he  shall  deem  proper,  and 
at  his  own  cost  and  expense,  not  to  be 
thereafter  removed.  And  It  is  further 
agreed  tbat  said  Mills  shall  have  an  op* 
tlun  to  continue  In  and  occupy  said  store 
and  building  for  an  additional  year,  from 
January  1st.  1889.  for  tbe  sum  of  9300.00, 

Bayable  monthly.  E.  B.  Drau.  T.  M. 
liLLS.  January  1, 1888."  Mllla  occupied 
tbe  store-house  and  premises  from  Janu- 
ary, 1888,  to  April  of  the  same  year,  when 
he  sold  and  assigned  the  remainder  of  his 
term  to  the  defendants,  who  at  once  took 
poBSPBsiou  of  and  continued  to  occupy 
and  pay  rentsfor  the  same  until  February 
of  1890,  the  plaintiff  suing  for  and  recover- 
ing 9^  as  rents  tor  the  month  of  Janoaty 
of  tbe  lattCT  year.  That  d^ndante  then 
showed  upon  cro8S>examlnatlon  of  plain- 
tlir  that  some  time  In  January,  1800,  and 
he  thought  about  the4tb  or  5tb,  he  went 
Into  tbe  store  to  collect  the  rent  for  De- 
cember, 1889,  when  a  conversation  took 
place  between  him  and  defendants  as  to 
renting  the  store-house  for  the  year  1890, 
when  he  asked  them  9800.  but  duriug  tbe 
eonversatlon  be  offered  to  take  92^*  and 
then  9^>  but  defendants  did  not  accept 
either  of  tbese  offers,  and  asked  a  few  days 
to  consider,  which  he  agreed  to  give,  but 
returned  tbe  same  day  and  said  be  want* 
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cd  an  answer  sooner;  and  ob  the  SIth 

da7  ul  January,  1890,  be  served  oo  defend- 
ants the  following  written  notice,  bavJns 
seen  defendants*  ad  vertlaement  f n  the 
Liandmark  that  defendants  had  rented  an- 
ntber  store,  to-wit:  "StatesTllle, January 
24,  1890.  Messrs.  Wllhelm  &  AlUson: 
Please  take  notice  that  tta«  reat  of  the 
building  and  store  you  occupy  tor  1890  Is 
9300.00  a  year,  payable  monthly,  and  I 
withdraw  all  proposals  for  a  change  In 
terms.  Respectfully,  E.  B.  Draeb."  Plain- 
tiff adinicted  that  defendants  did  not  act- 
ually occupy  the  riture  after  January,  1880, 
and  plaintiff  cluaed  his  case,  when  ble 
honor  held  that  the  convemntion  and 
transaction  that  took  place  between 
plaintiff  and  delendants  In  January,  1890, 
as  to  renting  the  bouse  for  that  year,  was 
a  waiver  of  plaintin's  right  tohoid  d^end- 
ants  as  tale  tenants  for  the  year  1S90,  and 
he  should  so  Instrncb  tbejury ;  whereupon 
ptalQtlft  submitted  to  a  nonsnlt,  and  ap- 
pealed to  the  supreme  court. 

D.  M,  Farcbea.tor  appellant.  RobbtnsJt 
JjOBg  and  R.  Z.  Llaaejr,  for  appellees. 

Hbrbiuon*  C.  J.  It  seems  that  the 
plaintiff  accepted  and  treated  tbe  defend- 
ants as  talfl  tenants,  and  they  Intended  to 
become  such  under  the  written  lease  above 
set  forth.  That  lease  terminated  un  tbe 
1st  day  erf  January,  1890.  If  It  be  granted 
am  contended  that,  as  the  defendants  eon- 
tinned  quietly  to  occupy  the  premises  next 
after  the  written  lease  expired,  the  plain- 
tiff mlKbt  have  treated  them  as  blA  ten- 
ants tor  tbe  year  1890  upon  the  same 
terms  as  to  rent  as  tbuse  spoclfled  in  tbe 
written  lease  referred  to,  tbe  continued  re* 
latlon  as  landlord  and  tenant  would  arise 
only  by  Implication.  He  was  not  bound 
tu  treat  them  as  his  tenants;  be  might 
haretoeated  them  as  trespassers  and  eject- 
ed them;  It  was  optional  with  him  wheth- 
er be  would  treat  them  as  tenants  or  not. 
and  be  might  walre  bis  right  of  option  by 
any  act  showing  his  purpose  to  do  so. 
Taylor,  Landl.  &  Ten.  S  22.  Then  did  the 
plaintiff  waive  such  right  or  option  in  this 
ease?  Weconcnrlntbeoplnionoftbeeourt 
below  that  he  did.  Tbe  defendants  were 
merchants  doing  business  In  the  store- 
house of  tbe  plaintiff.  Their  lease  was 
lust  ended.  Shortly  after  the  1st  of  Jan- 
uary, and  before  the  di^endants  had  fixed 
upon  their  place  uf  business  tor  tbe  year, 
tbe  plaintiff  called  upon  them  to  collect 
therent  then  due  for  December  of  18S8.  He 
and  they  then  bad  a  conversation  look- 
ing to  tbe  lease  o(  tbepremlses  for  the  year 
1890.  He  did  not  then  suggest  that  they 
were  bis  tenants  for  that  year,— that  he 
eo  recognised  them  or  intended  to  do  so, 
as  possibly  he  had  tbe  right  to  do.  On 
tbe  contrary,  distinctly  ahowing  bis  pur- 
pose to  make  a  new  contract  of  lease  on 
his  part,  be  proposed  that  the  rent  should 
be  $300.  The  delendants  refused  to  agree 
to  pay  that  sum.  He  then  offered  to  take 
f275,  and  at  last  9250.  The  defendants 
did  not  accept  bis  offers,  but  requested 
blm  to  allow  tbem  a  few  days  within 
which  to  consider  his  proposition  to  lease, 
and  he  allowed  tbe  request.  The  parties 
separated,  but  the  plaintiff  returned  tbe 
same  day*  and  said  he  wanted  an  earlier 


answer.  Now  it  seems  to  t»  obvfons  that 
the  plaintiff  did  not  treat  or  regard  tba 
defendants  as  his  tenants,  and  that  tbey 
did  not  so  regard  themselves.  Why  did 
tbe  plaintiff  offer  to  lease  tbe  premlnea,  and 
at  the  reduced  rent  of  92507  Did  he  not 
thereby  give  tbe  defendants  to  onderatand 
and  act  upon  tbe  fact  that  he  did  not  rec- 
ognise or  insist  upon  any  implied  ieaae  fft>r 
the  year?  Nor  did  be  say  anght  to  the 
contrary  until  be  learned  that  the  defend- 
ants bad  leased  other  premises.  It  was 
too  late  then  for  him  to  Insist  upon  an  ad- 
vantage— If  be  ever  bad  lt->arlsing  by  im- 
plication thut  he  might  waive.  From  bta 
conduct  and  what  he  said,  the  defendants 
might  reasonably  infer  and  b^«ve  that 
tbey  were  not  his  tenants  or  so  reeog- 
nlsed  or  treated  by  him,  and  that  they 
might  look  elsewhere,  as  their  Intewta 
might  suggest,  tor  a  snltable  store-honae, 
ae  tbey  did  do,  without  peril  as  to  any 
llabiUty  to  him.  He  must  Justly  be  held 
to  have  waived  any  such  right  or  option 
be  may  poaalbly  hare  had.  JnOgmunt 
affirmfid 


TOUNT  V.  MORBlHOff  et  DX. 

(Supreme  Court  of  North  CanUna.  ITor.  M, 
18SL) 

MoKTeAoie— FowBRih-lixaoDmni  st  Rmuoioa 
BviDKicB — CoHFsnsor. 
1.  Under  a  mortgage  aathoriziiig  the  mort- 
gagee or  hlB  exfwator  to  aell  tlie  laud  and  exe- 
cute a  deed  to  the  purchaser*  a  person  apptrfnted 
In  the  mortgagee's  will  aa  hla  ezeoator  may,  on 
quallfyltig  as  inob  alter  the  morteagee*s  death, 
•zeottte  the  power,  the  pinvlsioaoC  the  taoctgage 
being  a  •ollloiently  oertJun  deaignatUm  of  the  pv- 

a.  In  an  action  far  possession  of  land,  whece 

defendant,  by  her  answer,  aUegea  ttkst  ahe  bid 
the  land  off  at  a  mortgage  sale,  bat  never  ra- 
oeived  a  deed,  and  that  It  was  thereafter  paid 
for,  and  the  nKMrtgage  disoharfied,  evideaoa  that 
B.,  who  obtained  a  deed  at  auoh  aals,  and  uaiar 
whom  plaintiff  claimed,  told  witneaa  a  tew  days 
before  the  sale  thai  arrangunaolB  had  heea  auoa 
for  defendant  to  purchase  ttie  land,  aad  that  be 
was  going  to  pay  for  it  for  her,  la  InomnpetenL 

Appeal  from  superior coi^A,Ireddl  eoan> 
ty ;  K.  F.  Armficlo,  Judge. 

Action  by  J.  H.  Tonnt  agaloat  B.  V, 
Morrison  and  Mary  B*.  Morrison,  hla  wlls, 
tor  possession  of  land.  E.  F.  Morrisoa 
put  In  no  answer.  Judgment  for  plain- 
tiff, and  defendant  Mary  £.  Morrison  ap- 
peals. Affirmed. 

Htatbuknt  bt  thb  Court.  The  com- 
plaint alleges  that  the  plaintiff  is  tbe  own- 
er, and  entitled  to  have  possessian  ctf  the 
land  described  therein;  that  the  delMid- 
ant  la  In  pomession  thereof,  and  nnlaw- 
tully  withholds  the  same  from  him,  etc. 
The  answer  denies  such  allegations, »c^t 
as  to  tbe  possession,  which  It  Is  allied  la 
lawful,  etc.  It  Is  further  alleged  therein 
that  tbe  husband  of  tbe  ftme  defendant 
was  the  owner  In  fee  of  tbe  land,  and  bo 
and  she,  on  orabont  tbe  14tb<rf  March, 
1878,  executed  a  deed  of  mortgage  of  the 
same  to  Franklin  Oay,  to  secure  a  debt 
due  from  her  husband  to  him  for  9600; 
that  996  of  this  debt  was  paid  on  the  14tb 
of  March,  1880;  that,  on  the  23d  of  Decem- 
ber, 1S85,  the  said  Oay  having  died,  leaving 
a  will,  ills  executor,  John  B.  Holman.  eold 
the  land  by  virtue  of  a  power  contained 
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Id  said  will,  and  the  ftmd  defendant  bid 
the  same  off  at  the  price  of  990U;  that. 
Mince  she  bo  boDsht,  the  murtgage  debt 
has  been  paid,  and  the  mortgage  dh>- 
«harged,  bat  she  nerer  received  a  deed  lor 
the  land ;  that  the  i^alntlff,  at  the  time  he 

finrebaaed  any  pretended  tntereat  In  the 
and,  had  fall  knowledqre  ul  her  rlghts-as 
atich  pnrehaser,  etc. ;  and  the  answer  de- 
mands jDdgment  that  the  said  Holman 
and  others  make  deed  to  her,  etc.  Among 
other  appropriate  Issues  which  the  court 
rabmttted  to  the  Jury  is  the  following,  to 
-4hich  tbey  responded  In  the  negative: 
*  Did  the  d^endant  Mary  £.  Morrison  pur- 
cttaBeeald  land  under  the  mortgage  and 
at  the  mortgag«  sale,  as  she  alleges  In  her 
answer?"  On  the  trial  the  plalntltr  pnt 
in  evidence  the  mortgage  deed  referred  to, 
which  contained  a  power  authorizing  the 
mortgagee,  Gay,  and  his  executor  to  sell 
the  land  for  the  pnrptwe  of  the  mortgage. 
He  then  proved  the  death-  of  the  mort- 
gagee, and  the  appointment  and  qoaHflea- 
tton  of  J.  B.  Holman  as  ezecntorof  his  will. 
He  farther  put  In  evldem«  a  deed  from  the 
said  executor  to  C.  L.  Sumroers,  who  pur- 
ports to  have  been  the  parchaser  of  the 
land  for  him.  This  deed  was  objected  to 
on  the  ground  that  the  power  uf  sale  men- 
tioned coQid  only.be  executed  by  the  belra 
at  law  of  said  Oay,  and  not  by  the  ezecn- 
tor  of  his  win.  The  court  declined  to  ms- 
taln  this  objef  tlon,  and  this  Is  asBlgned  as 
error.  The  plaintiff  then  put  In  evidence 
a  deed  In  trust  for  the  laud  from  said  0. 
L.  Hummers  to  himself.  "Defendant  Intro- 
duced at  the  trial  one  J.  H.  Stevenson, 
and  proposed  to  prove  by  said  witness 
that,  a  day  or  two  before  the  mortgage 
■ale  by  said  Holman,  at  which  sale  da- 
fondant  claimed  to  be  pnrchaaer,  said  C. 
Lb  Summers  told  him  that  the  arrange- 
ment bad  been  made  for  the  defendant 
Mary  E.  Morrison  to  purchase  the  land  as 
ahomef-^r  herself  and  her  children,  and 
that  he,  Sammers,  was  going  to  pay  for 
It  for  her;  said  Holman  having  already 
testified  tor  the  plaintiff  that  no  money 
was  paid  at  said  sale;  that  Mrs  M.  E. 
Morrison,  the  defendant,  was  the  bidder; 
and  that  he  took  the  note  of  said  C.  L. 
Summers  for  the  purchase  money,  and  re* 
tamed  the  mortgage,  marked  'Satisfied,* 
to  E.  F.  Morrison,  the  mortgagor.  Upon 
plaintiff  objecting  to  this  evidence  the 
same  was  exelnded,  and  the  defendant  ex- 
cepted. The  plalntttf,  testifying  in  his 
own  behalf,  was  asked  what  E.  F.  Morri- 
son, husband  of  ibme  detMidant,  and  who 
had  put  In  no  answer,  said  to  witness, 
two  or  three  years  after  the  mortgage 
sale,  about  the  wife's  purchase  of  this 
land  In  controversy  at  the  mortgage  sale. 
The  def<}Bdant  ohjected  to  this  evidence. 
OUectJon  overroled.  The  erldence  admit- 
ted as  against  £.  P.  Morrison  only,  be  be- 
ing, at  tee  time  of  said  declaration  pro- 
posed to  be  proved,  living  upon  the  land 
with  his  wife,  the  Ihmn  defendant,  aad 
witness  proceeded  tostate  that  E.  F.  Mor- 
rison told  him  that  C.  L.  Summers  had 
fixed  things  now  to  salt  himself,  and  that 
said  Summers  might  take  what  was  his 
own,  referring  to  defendant  M.  B.  Morri- 
son and  her  children,  and  he,  E.  F.  Morri- 
son, was  going  to  Texas ;  that  he  would 


give  up  the  land  without  trouble;  and 
that  he  had  but  recently  heard  of  his  wife's 
claim  upon  saJd  laud.**  The  defendant  ap- 
pealed to  this  coui-t. 

Armffeld  A  Turner,  for  appellant.  31. 
L.  MeCorkle,  for  appellee. 

Hbbbiuon,C.  J.  The  appellant's  princi- 
pal contention  Is  that  the  executor  of  Gay, 
themortgagee,badnot  power onder  and  in 
pursuance  of  the  mortgage  deed  to  sell  the 
land  In  controversy,  and  execute  to  the 
purchaser  a  deed  effectual  to  pass  the  title 
thereto  to  Summers.  This  objection  Is 
untenable.  The  deed  of  mortgage  ex- 
pressly empowered  Gay,  or  his  executor, 
to  sell  and  convey  the  land,  and  there  Is 
no  reason,  in  legal  contemplation,  why 
this  might  not  be  done.  In  and  by  the 
deed  tbemortgagor  and  mortgagee  agreed 
that  the  latter  might  execute  the  power, 
and  If,  for  any  reason,  he  could  or  should 
not  do  so  In  his  IHe-tlme,  his  executor  after 
bis  death  might.  He  made  his  will,  and 
thereiti  appointed  an  executor.  He  died, 
and  the  executor  Holman  qualified  as 
such,  sold  and  conveyed  the  land  by  deed, 
and  thus  the  power  was  sufficiently  exe- 
cnted.  To  provide  that  an  executor  shall 
execute  a  power  de^gnatea  with  certainty 
tbe  person  to  be  charged  for  the  purpose. 
If  no  execnttHT  bad  bees  appointed,  then 
the  appellant's  objection  might  have  had 
some  force  at  the  time  tbe  deed  was  exe- 
cuted. Demarest  t.  Wynkoop,  8  Johns. 
Ch.  146;  2  Jones,  Mortg.  §  1786.  The  stat 
ute,  however,  (Acts  1887,  c.  147,)  expressly 
confera  upon  tbe  executor  or  administra- 
tor of  a  deceased  mortgagee  all  the  pow- 
ers, rights,  and  duties  be  had  to  enforce 
the  mortgage.  This  statute  applies  to 
cases  where  the  executor  Is  not  mentioned 
In  the  power.  In  this  case  tbe  executor 
was,  In  terms,  authorized  to  execute  It. 

Theovldencerejected offered  bytheappel- 
lant,so  far  as  appears,  WM  not  pertinent 
for  anyproper  purpose.  Shealleges  In  her 
answer  that  she  bid  thelandotf  at  thesale, 
and  that  It  was  thereafter  paid  for,  and 
the  mortgage  discharged,  bntsbe  does  not 
at  all  allege  that  she  paid  for  It.  or  that 
she  gave  her  note  or  other  obligation  fof 
th>  purchase  money;  nor  does  she  allege 
that  Sammers  gave  his  note  for  the  pur- 
chase money  and  afterwards  paid  the 
same  at  her  Instance,  and  took  the  deed 
for  the  land  tor  her  benefit  and  that  of  her 
children,  or  that  he  agreed  to  do  so. 
Much  of  this  testimony  was  mere  hearsay, 
and  none  of  It  was  pertlnrat  In  any  aspect 
of  the  pleadings.   It  was  properly  rejected. 

The  testimony  of  the  plaintiff  objected 
to,  but  admitted,  on  the  trial,  was,  In  view 
of  the  findings,  scarcely  pertinent,  but  it 
was  harmless.  In  no  view  of  the  case,  as 
It  appears  to  us,  was  the  appellant  enti- 
tled to  a  Tsrdlet  or  Judgmmt.  Jadgroeni 
affirmed. 


LOVRTT  T.  SLOOOMB. 

(Sapreme  Court  of  North  Carolina.  Not.  9L 

1891.> 

Rbobitbbb— APPoiitTHBirr— PossBtBiox  or  I<iin>. 

Where  defendant.  In  an  action  to  cancel  a 
moTtgaee,  sets  ap  la  his  answer  a  release  by 
lAaintlfl  of  all  hit  interest  in  theaior^cafBd  huM, 
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and  refers  to  the  book  vmI  ptga  of  th«  record  of 
the  release;  and  plaintiff  denies  that  he  released 
or  intended  to  rcueaae  his  interest  in  the  land,— 
snob  denial  raises  no  Issae  as  to  the  execution  of 
the  release,  but  thereoord  thereof  Is  prima  facie 
ertdenoe  that  plaintiff's  interest  has  been  con- 
veyed to  defendant,  and,  plalntUI  being  In  pos- 
session, defendant  u  antiued  to  the  aiipointmaut 
of  a  receiver. 

Appeal  from  superior  eoort,  Camberiand 
county;  Edwin  T.  Boysin,  Judffe. 

Action  by  Bichard  Lorett  agalnat  A.  H. 
Slocoinb  to  cancel  a  mortgage.  Judg- 
ment [or  defendant.  Plaintiff  appeals. 
Affirmed. 

Statbhbnt  B7  the  Court.  The  plaln- 
tUf,  wbo  Is  in  possesslun  ot  the  land  In 
cobtroTersy*  brongbt  bla  action  lor  the 
■nrrender  and  cancellation  ot  a  mortgage 
deed  executed  by  the  plaintiff  to  ble  Hon 
Cbarlea  Lovect  on  the  Mtb  o(  December, 
1887,  to  secure  the  payment  of  a  note  ot 
V200,due  eald  Charles  LoTett,and  payable 
three  yearn  after  December  14, 1887,  or  on 
December  14, 1S80,  and  alleged  that  be  had 
paid  said  note  In  full,  and  had  It  in  hlepos- 
■ewion  now,  but  that  he  was  informed 
thai  the  defendantSlucomb  claimed  an  in- 
terest in  the  land  by  virtue  of  an  alleged 
assignment  ut  the  mortgaiice  deed  by  said 
Cbarlea  Lovett  to  blm.  The  defendant 
Slocomb  set  up  In  bla  answer,  for  a  first 
defense,  BubBtantially :  (1)  That  he  (Slo- 
comb) was  In  possession  as  lessee  of 
the  land  on  December  14, 1887,  when  plain- 
tiff executed  the  mortgage  deed  aud  note 
to  Chaiies  Lorett,  and  that  on  the  24th  ot 
January,  1889,  the  said  Charles  LoTett  as- 
signed the  note  secured  by  the  mortgage 
belore  maturity  to  him,  (Slocomb,)  which 
still  remained  unpaid,  and,  II  the  plaintiff 
tben  beld  the  note,  he  had  gained  posses- 
sion ot  It  by  fraud.  (8)  Tbat  he  (defend- 
ant Slocomb)  was  tbe  owner  In  fee  ai  an 
undivided  third  of  the  said  land.  (8)  That 
he  was  theasslfDee  also  ot  a  note  for  f  180, 
executed  by  the  plalntllt  to  Emily  Lovett, 
(now  Emily  McPberaon,)  on  said  14th  of 
December,  which  note  Is  secured  by  a  prior 
mortgage  to  that  executed  to  secure  the 
note  due  Charles  Lovett.  (4)  That  plain- 
tiff was  In  the  wrongful  possession  ot  tbe 
land,  and  withholding  It  from  tbe  defend- 
ant, and,  as  defendant  was  Informed,  had 
dlspoBsessed  defendant's  tenant  bythreats 
of  violence.  For  a  second  delense.  sob- 
Btuntially:  (1)  That  on  the  6tb  day  ot  De- 
cember, 1887,  the  plaintiff  leased  to  blm 
(Slocomb)  all  of  the  plaintiff's  interest  In 
and  to  said  land  for  a  term  of  three  years, 
(which  lease  was  referred  to  as  registered 
In  a  certain  book,)  and  that  on  the  24tb 
ot  December,  18HN,  (during  said  term,)  the 
plaintiff,  for  value,  released  to  said  delend- 
ant  all  of  plaintiff's  rightor  interest  In  the 
said  land,  au  will  appear  by  the  release, 
which  Is  registered  In  Book  No.  4,  at  page 
— ot  the  register's  office  ot  said  county. 
For  a  third  defense,  substantially:  (1) 
Tbat  by  virtue  of  the  mortgages  executed 
by  plaintiff  to  secure  theuotes  executed  by 
him,  respectively,  to  Emily  Lovett  and 
Charles  Lovett,  the  defendant  Slucomb 
(after  due  advertisement)  sold  tbe  land  In 
controversy  un  the  19th  of  March  (after 
tbe  action  was  brought)  to  satlely  said 
notes,  at  whkh  sale  the  defendant  Taylor 
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became  the  purchaser,  and  tbe  defendant 
Slocomb  has  executed  a  deed  to  blm  for 
the  land.  Tbe  defendant  Slocomb  Inrtber 
avers  tbat  the  plaintiff  is  in  possession, 
and  In  reception  of  tbe  rents  and  proflts, 
and  is  totally  Insolvent ;  and  demandsjtidg- 
ment:  (1)  That  a  receiver  be  appointed 
to. take  possession  ot  the  rents;  (2)  for 
possession  ot  the  land,  and  damages  lor  de 
tentlon.  Tbe  plaintiff,  on  retnm  ot  an  or- 
der to  show  cause,  filed  bis  own  affidavit, 
and  that  of  his  daughter  Emily  Mcpher- 
son, (formerly  Emily  Lovett.)  The  plain- 
tiff swears  that  the  note  executed  to 
Charles  Lovett  is  paid  in  fall,  and  both  be 
and  Emily  McFherson  make  oath  tbat 
tbe  note  executed  to  her,  and  secured  by 
the  prior  mortgage,  was  deported  bj  her 
as  collateral  to  secnre  a  debt  of  93S  doe 
the  defendant  Slocomb  from  ber.  Tbe 
plaintiff  averred  his  wlUInguesa  and  readi- 
ness to  pay  tbat  sum  and  interesC.  The 

Slaintlff  does  not  deny  the  allegation  that 
locomb  Is  tbe  owner  ot  one  undivided 
third  Interest  In  the  land.  To  the  allega- 
tion ot  Slucomb  tbat  the  plaintiff  reieased 
to  him  all  of  bis  titie  and  Interest  in  aald 
land,  tbe  latter  In  Us  affidavit  responds  as 
follows:  "The  defendant  denies  that  oo 
the  24tb  day  of  December.  1888.  or  any 
other  time,  he  released,  or  Intended  to  re- 
lease, his  interest  in  tbe  land  to  said  A.  H. 
Slocomb. 

Oeo.  M.  Boae,  for  appellant.  2*.  H.  Sat- 
toa  and  Jaiaea  C.  JiaeRae,  tor  appdlee. 

AvBST.  J.  Where  a  party  to  an  actioD 
asks,  as  affirmative  relief,  the  posses- 
sion ot  land,  and  alleges  tbat  his  adver- 
sary, who  wrongfully  withholds  it.  is  in- 
solvent, and  the  latter  directly  admits  or 
falls  to  deny  tbe  allegation,  it  only  remains 
for  the  action,  in  onler  to  establlsli  bis 
right  to  demand  the  appointment  of  a  re- 
ceiver to  take  charge  of  the  rents  and 
profits,  to  show  that  he  has  set  np  In  an 
affidavit  filed  under  the  sanction  of  tbe 
court,  or  in  a  verified  pleading  In  the 
cause,  used  as  an  affidavit,  an  apparently 
good  title,  either  not  controverted  at  all, 
or  not  nneqnivocaUy  and  anfficiently  de- 
nted by  the  affidavits  of  tbe  elalmant  in 
possession.  Code,}879,snlM].l;  licNalrT. 
Pope,  96  N.  C.  602,  2  S.  E.  Bep.  64;  Le-rea- 
Bon  V.  ElsoD.  88  N.  C.  1»2;  Twltty  t. 
Logan,  SO  N.  C.  69;  Itryan  v.  Moiing.  94N. 
C.  694;  Oldham  v.  Bank.  84  N.  C.  304.  II 
we  concede  that  no  title  passed  to  tbe  de- 
fendant Taylor  by  the  sole  on  the  19th  of 
March,  since  this  action  was  brought.  It 
still  appears  tbat  tbe  d^endant  Slocomb 
claims  title  In  himself  to  an  undivided  In- 
terest In  the  land  In  one  paragraph  of  his 
answer,  to-wlt,  one-third,  aud  In  another 
paragraph  to  tbawhole.  by  virtue  ofadeed 
ot  release  executed  by  tbe  plaintiff  to  blm 
on  December  34. 1888,  whereby  be  snrrea- 
dered  to  Slocomb  all  ot  his  right, tltitswid 
interest.  He  refers,  also,  in  his  answOT  to 
the  book  and  pageof  tbe  register's  records 
where  tbe  deed  ot  release  is  recorded,  in 
order  to  corroborate  his  statement,  and 
to  show  lhat  tbe  deed  \s  competent  as  ev- 
idence of  title  In  him.  The  plaintiff  fails  to 
deny  tbat  Slocomb  wan.  prior  to  the  exe- 
cution of  any  of  the  morticage  deedv  mui- 
tioned,  his  tenant  in  common  as  to  oaa- 
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third.  But.  ff  he  had  controverted  ttali 
claim,  hl8  denial  ol  the  allegation  that  he 
had  releaeed  all  of  biHrigbtand  title  to 
Slueorab  by  a  deed,  which  has  been  proTcd 
and  recorded,  ie  bo  eqnlTocal  tbat  It  must 
be  refcarded  as  an  admlBslon  ot  the  (act  of 
execatlDg  it,  with  the  qaallflcatlon  that 
he  did  not  intend  at  the  time  to  do  ao. 
The  execution  of  the  deed  harInK  been 
proved,  there  Is  a  pretamptlun  that  it  la 
valid,  and  operates  to  pans  the  interest  of 
the  plaintiff  in  the  land  to  Slocomb.  H 
the  plaintiff  bad  Bought  to  accompllah  two 
objects,— first,  to  cancel  tbat  conveyance 
on  tbe ground  ot  fraud,  and  tbenthe  mort- 
gage because  the  lien  bad  been  discharged 
by  payment, — the  burden  would  bave 
rested  on  him  to  successfully  impeach  a 
deed  which  appsrently  passed  a  good  title 
to  the  grantee.  When  he  contents  him- 
self with  the  denial  "that  on  the24tb  of 
December,  1888,  or  any  other  time,  be  re> 
leased,  orfntended  to  releaae,  his  Interest  in 
the  land  to  said  A.  H.  Slocomb, ''bla  state- 
ment Is  not  a  sufficiently  explicit  one  to 
raise  an  issue  as  to  Its  execution.  The 
deed  of  release,  having  iMen  proved  and 
recorded.  Is  of  Itself  prima  tkcJe  evidence 
that  the  Interest  of  tbe  plaintiff  has  been 
conveyed  to  Slocomb,  and  ol  his  right  as 
againKt  the  plaintiff  to  demand  the  ap- 
pointment of  a  receiver.  There  la  no  error, 
and  the  Judgment  is  affirmed. 


Statb  ex  re7.  Ricb  v.  Hrarn  et  al. 

(Supreme  Court  <^f  North  CairoUna.  Kov.  24, 
189L> 

Batibpaotion  or  JunoHaiiT— Riobts  or  Subctibs. 

Judgment  was  obtafned  sgslnst  two  <tf  the 
■ttretles  of  a  prlDoipal  debtor,  and  they  deposited 
the  whole  amount  of  the  Jadgment,  and  procnred 
an  assignment  thereof  to  a  third  perara  for  their 
beneflt,  with  the  rtew  of  more  easily  oompelling 
oontribntion  from  their  oo-sareties.  The  assignee 
then  fraudulently  sold  the  Jadgment  to  a  pnr~ 
chaser  with  notice  of  the  fraud.  Beld,  tbat  the 
sureties  who  paid  the  Jadgment  bad  a  right,  on 
notice  to  the  lost  assignee,  to  move  that  the  sat- 
isfaction of  the  Judgment  be  entered  of  record. 

Appeal  from  snpurlor  court,  Pitt  coun> 
ty;  Spibb  Whitakbr,  Judge. 

Action  by  the  state  of  North  Carolina, 
on  the  relation  of  Laura  M.  Rice,  against 
B.  U.  Uearu,  administrator  of  U.  Sbep- 
ard,  W.  M.  King,  William  Whitehead,  and 
seven  others,  to  recover  on  the  official 
bond  of  Shepard,  former  clerk  of  court, 
Pitt  county.  Judgment  for  plaintiff, 
which  defendants  paid  in  full,  and  bad 
transferred  on  the  docket  to  S.  A.  Red- 
din,  who  fraudulently  assigned  It  to  Os- 
car Hooker.  Motion  was  then  made  on 
tiehalf  ot  William  Whitehead  to  have  the 
satisfaction  of  the  Judgment  entered  of 
record.  Allowed.  Hooker  appeals.  Af- 
firmed. 

Statbhkht  bt  thb  Codbt.  It  appears 
that  the  plaintiff  obtained  Judgment 
against  the  appellees,  and  as  sureties  of 
the  principal  debtor  defendant;  that  they 
deposited  the  whole  amount  of  the  judg- 
ment and  costs,  and,  with  a  view  tbe  more 
convoiiently  to  compel  contribution  by 
their  co-sureties,  bad  the  plaintiff  assign 
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the  same  to  S.  A.  Reddin,  a  nephew  of  one 
fji  the  appdlees,  and  insolvent,  for  their 
nae  and  benefit;  that  afterwards  Reddin 
frandnlentty  sold  and  assigned  on  tbe 
docket  the  said  Judgment,  for  same  value, 
to  the  appellant,  Oscar  Hooker,  who  so 
purchaspd  it  with  knowledge  of  facts  and 
circumstances  that  put  him  on  notice  of 
such  fraud.  The  appellees  moved,  npon 
notice  to  the  appellant,  that  it  be  appro- 

firiately  entered  of  record  that  the  said 
□dgment  and  eosta  had  been  aatisfled  and 
discharged,  and  the  court  allowed  the 
motion.  Thereupon  the  said  Hooker  ex* 
cepted,  and  appealed  to  this  court. 

Jarvta  Jt  Blow  and  C.  M.  Bernard,  for 
appellant.   2*.  F.  Dartdaoa,  for  appellees. 

Ubbbimon,  C.  J.  The  assignment  of  the 
Jadgment  to  Reddin  for  the  use  and  ben- 
eflt of  the  appellees  was  a  legitimate  trans- 
action, and  the  latter  could  compel  him  to 
a  due  observance  of  their  equitable 
rights.  It  la  very  clear,  as  theauthorltlea 
cited  by  tbe  appellees*  counsel  abundantly 
show,  that  the  appellant  purchased  the 
Judgment  subject  to  their  rights  and  eq- 
uities. Jordan  v.  Black,  2  Murpb.  80;  Moo- 
dy v.  SItton,  3  Ired.  Eq.  882;  Bank  v. 
Bynum,  84  N.  0.  24;  Havens  v.  Potts,  86 
N.  C.  81;  Freem.  Judgm.  8  ^27;  Black, 
Judgm.  681^.956.  See  Sherwood  v.  Collier, 
8  Dev.  8^;  Ferebee  v.  Doxey,  6  Ired.  446; 
Barriuger  v.  Boyden,  7  Jones,  (N.  C.)  187. 
The  appellees  did  not  discharge  the  Judg- 
ment by  the  dq>oBlt  of  money  they  made. 
It  continued  in  forM  for  their  benefit. 
Thfjre  was,  however,  no  valid  jeason  why 
they  might  not  ask  the  court  to  declare 
and  treat  It  as  satisfied  and  discharged; 
and  this  might  be  done  by  motion,  cer> 
tainly  In  the  atwence  of  objection  as  to 
the  course  ot  proeedare.  Judgment  af- 
firmed. 


Kbbbans  v.  Kerrans  al. 
(/Supreme  Court  <tf  Nortli  CoroUiUL  Nov.  94, 

1891.) 

CbbTIORABI— KOTICB  TO  AOTBRSB  FaBTT. 

Under  Sap.  Ct  Role  N.  C.  No.  48,  (13  S. 
B.  Rep.  ix.,)  prescribing  that  a  petitioner  for 
certiorari  soaf]  not  be  heard  unless  he  has  given 
the  adverse  party  10  days'  tiotloe  in  writing,  tbe 
application  will  be  refused  where  there  Is  nottt* 
Ing  to  show  that  such  notice  has  been  given. 

Petition  by  R.  N.  Keerans  against  R.  B. 
Keerans  and  others  for  a  writ  of  certio- 
rari. Denied. 

Batchelor  A  Dererenx,  L.  Si.  Scott,  and 
Douglass  A  tlhaw,  for  petitioner. 

Clark,  J.  This  Is  an  application  for  a 
writ  of  certiorari,  filed  April  26,  1890,  rtnd 
eoDtlnued  for  the  petitioner  from  time  to 
time  till  the  present  term.  Bnle  4S  pre- 
acritWM  that  no  petition  ioreertiorarl  shall 
be  beard  "  unless  the  fwtltloner  shall  have 
given  tbe  adverse  party  ten  days*  notice 
in  writing.  So  counsel  has  at  any  time 
represented  the  adverse  party  in  this 
court,  and  there  is  nothing  to  indicate 
that  notice  has  been  given  as  required  by 
the  rale.  The  application  moat  tbwefora 
be  refosed.  llouon  denied. 
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Hanbs  t.  North  Carolina  B.  Co. 

<Suprenie  Court  tif  Ntnih  CanMna.  Nov.  81» 
1891.) 

OlKDBlIKATIOIT  FltOOIBDIKOt  —  BXCOt^TM  DAK- 
AOBB — RbPOST  or  COMHUBIONKBS — DiBBOTOBT 

Statutb. 

1.  In  special  proceedings  against  a  railroad 
company  to  assess  damages  for  a  rlfi^t  of  way, 
^efeodaot  ezcopted  to  the  conunlsslonara*  nwxi 
«n  the  groand  that  the  damages  were  excessive. 
Held,  toat  it  was  error  for  toe  court  to  refuse 
to  hear  affldarits  on  the  ground  that  it  had  no 
legal  power  to  pass  on  tMm,  dnoe  Code  N.  C.  S 
IMS,  proTides  ttut  "the  oaort  or  Judge  on  the 
bearing  may  dlreut  a  new  appraisement,  modify, 
«r  confirm  the  report,  or  make  such  order  in  the 
.fmmlses  as  to  him  shall  seem  right  and  proper. " 

3.  The  commltisloners'  report  Is  not  fatally 
■defective  because  it  does  not  contain  a  descrip- 
tion of  the  land  taken  by  defendant,  sinoe  "that 
is  certain  which  can  be  made  certain. " 

8.  The  provision  of  Coda  N.  O.  S  IMS,  that 
-the  commUsioners  shall  make  their  report  under 
4eal,  is  merely  directory. 

Appeal  from  euperior  conrt,  Forsytli 
county;  John  G.  ByNUM,  Judge. 

Special  proceedtnffB  by  Mai7  0.  Hanes 
-agalnet  North  Carolina  Kailroad  Com* 
pany  for  damages  for  a  right  of  way. 
Judgment  for  plaiattS.  Ddendant  ap* 
peals.  ReTeraed, 

Statkmrnt  by  the  Court.  The  report 
of  the  commlssionera  was  as  follows: 
-*  Obedient  to  a  snmmuns  by  the  sheriff 
of  Forsyth  eoonty,  we,  the  undersigned 
«oroml8sluners,  appointed  by  the  clerk  of 
Forsyth  county  sapertor  court  to  aesess 
the  damagea  and  benefits  reenltlng  to 
Mary  C.  Hflnes  by  reason  of  the  construc- 
<tlun  by  the  defendant  company  of  a  rall- 
■road  tbrungh  her  lands,  being  duly  sworn 
.and  having  viewed  the  premises,  do  make 
the  following  report:  Having  talcen  Into 
consideration  the  valne  of  the  plaintiff's 
land  appropriated  tor  thA  use  of  said  rail- 
road, and  the  disadvantages  and  Inconven- 
iences reanltlng  to  the  plaintiff  by  reason 
of  the  rottstructlon  of  said  railroad,  we 
find  that  the  plaintiff,  Mury  C.  Hanes,  is 
4]amaged  to  the  amount  of  twelve  hun- 
■drcd  dollars, (91.200.)  Wefurther  flod  that 
-the  bcneflts  arising  to  the  plaintiff  from 
the  construction  of  said  railroad  are  noth* 
ing.  Reapectlullysabmltted. this  24th  day 
.of  Febroary.  1^.  J.  A.  Nifoxg,  C.  T. 
Pope,  Thro.  Kiicsl,  Commissioners. 
The  defendant  excepted  to  the  report  of 
the  commissioners:  (1)  Becaufie  the  de- 
scription of  the  condemned  land  was  tn- 
euttlclent;  <2)  becanse  the  commissioners 
did  not  report  under  seal;  (S)  because 
*the  damage  was  excesalve,  and  ont  of  all 
proportion  to  the  valne  of  the  land  con- 
dumned."  The  clerk  made  an  order  con- 
firming the  report,  and  from  that  order 
the  defendant  appealed.  The  Judge  en- 
tered the  following  Judgment :  "This 
«auae  coming  on,"  etc..  "all  exceptions  to 
aaid  report  are  orerrnied,  the  court  hold- 
ing the  report  snfflcleutly  definite;  that 
the  requirement  that  the  report  ehnuld  be 
auder  seal  la  directory  only.  The  court 
further  held,  in  passing  on  exception  4, 
that  be  bad  so  legal  power  to  hear  affida- 
vits on  the  question  of  damages,  nor  to 
submit  said  question  by  issue  to  a  Jury, 
but  that  the  act  of  the  commlssonera  waa 
concluatTe  as  to  the  amount  of  damages. 


there  being  oo  power  in  the  court  to  re- 
view the  amount  aanenood  by  tbem.  It  la 
adjudged  that  tbe  r^>ort  ba  confirmed, 
and  that  plaintiff  recover  91,900  of  defend- 
ant, and  costs  ot  action."  The  defendant 
appealed. 

D.  Hebenck  and  Olena  &  Mstni^,  for  ai^ 
l>ellant.   Eller  A  8taHtaek,  for  appellee. 

AvERv.J.  Tbe  Aatnte  (Code,  S  J»48.) 
proTldes  that "  the  eonrt  or  Jodse  on  the 
hearing  may  direct  a  new  appraisement, 
modify  or  confirm  tbe  report,  or  make 
such  order  in  tbe  premises  as  to  him  shall 
seem  right  and  proper."  If,  under  tbe 
general  statute  regulating  special  proceed, 
lugs.  (Code.  S  tbe  plaloUd  had  tbe 
right,  before  eomral8slon«rs  were  appoint- 
ed, to  InalBt  that  tbe  iderk  ahonld  frame 
an  issue  Involving  the  question  of  dam- 
ages, and  transmit  the  case  to  he  tried  la 
term-time  by  a  Jury,  he  could  not,  after 
acquiescing  in  the  order  appointing  com- 
missioners, and  thereby  assenting  to  that 
mode  of  trial,  reassert  and  enforce  that 
right  after  waiving  it,  and  when  be  dis- 
covered that  under  tbe  mode  of  trial 
agreed  to,  U  not  sdeeted  by  him,  tbe  And- 
Inge  were  not  so  favorable  to  blm  as  he 
bad  expected.  Railroad  v.  Parker,  106  N. 
C.  346.  11  8.  E.  Rep.  828.  "The  Judge 
might  have  heard  the  affidavits,  both  of 
defendant  and  the  plaintiff,'*  as  a  belp  or 
guide  in  the  exercise  of  the  broad  discre- 
tion given  him  by  tbe  statute.  Skinner  v. 
Carter,  108  N.  G.  106, 13  8.  E.  Rep.  Sng. 
White  his  rahual  to  bear  them,  notblng 
more  appearing,  la  not  necessarily  review- 
able in  this  court,  as  It  would  have  been 
presumed  that  he  did  so  in  the  exercise  ot 
the  power  conferred  by  the  statnte,  it  was 
error  to  refuse  to  bear  the  affldavlta  on 
the  ground  that  he  had  no  l^al  power  to 
pass  upon  them.  He  had  authority  so- 
questionably  to  set  aside  tbe  report,  and 
to  direct  a  new  appraisement  by  the  same 
commlssloaers,  or  others  appointed  in 
their  stead,  on  tbe  ground  that  be  thought 
the  damage  assessed  was  excesalTe,  even 
though  we  should  concede  that,  under  tbe 
ruling  of  this  court  In  Railroad  Co.  v. 
Ely,  101  N.  C.  1|,  7  S.  B.  Rep.  476,  the  Judge 
could  no  more  modify  the  findings  of  the 
commissioners  in  that  respect  by  substi- 
tuting a  smaller  sum  than  he  could  make 
the  same  change  in  the  verdict  of  the  Jury. 
Skinner  v.  Carter,  supra ;  Code,  }  1916.  He 
was  clothed  with  the  dtocretloQarr  power 
to  conQrm  the  report,  If  such  course 
seemed  to  him  in  all  respects  fair  and 

Sroiwr,  or  **  to  make  such  order  as  seemed 
ist,  *  though  he  could  no  more  annul  tbe 
order  appointing  the  commlssonera  and 
then  direct  an  Issne  to  be  tried  by  a  Jnry 
than  he  could  bave  vacated  a  consent 
order  of  reference  when  one  uf  tbe  parties 
objected.  But  when  the  Judge  could  not 
have  called  a  Jury,  In  aid  of  bis  conscience, 
to  find  the  facts,  bow  could  baaseertala 
whether  Itwasliia  duty  to  set  aside  the 
report,  and  direct  a  new  atsesameat  by 
the  same  or  other  commissioners,  or  to 
remand  tbe  case  again  for  a  new  assess- 
ment, as  he  might  have  done,  (Skinner  v. 
Carter,  supra,)  nntess  he  was  at  liberty  to 
hear  testimony  in  the  form  ot  affidavits, 
aa  on  a  motion  to  grant  or  dlssolTS  an 
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order  of  iojunction,  or  In  other  cases 
where  he  was  empowered  to  review  the 
facts?  We  coBcnr  with  his  honor  In  the 
view  that  the  description  was  not  fatally 
defectlTe,  because  the  location  of  the  right 
of  way  could  be.  and  doubtless  has  been, 
made  certain,  so  Ions  as  the  road-bed 
shall  be  used,  as  a  fflven  number  of  feet 
from  the  known  location  of  the  track  on 
either  Bide,  icf  eertam  est,  giuod  eertum 
ledril potent.  Beattie  v.  Railroad  C(»..  lUS 
N.  (\  425. 13  S.  £.  Rep.  813.  The  require- 
ment of  the  statute,  (Code,  g  1946,)  that 
the  commissioners  should  attach  a  seal  to 
their  nigna  tares,  was  anquestluDably  mere- 
ly directory,  not  mandatory,  as  was  de- 
clared by  the  court  below.  The  clerk 
eould  not  more  readily  rouch  for  the  eenu- 
InenesB  of  a  report,  filed  by  peruoDS  se- 
lected by  him  because  a  seal  was  added 
to  the  signature,  and  the  failure  to  ap- 
pend the  seal  does  not  In  any  way  affect  a 
substantial  right  of  either  of  the  parties. 
Code.  §  289:  Llneberger  Tldwell,  104  N. 
C.  606,  10  S.  E.  Rep.  758;  Matthews  v. 
Joyce.  8fi  N.  C.  2&8;  Rollins  t  Henry,  78  N. 
C.843.  For  the  error  Id  resting  the  re- 
rosal  to  hear  affldsTits  opon  the  ground 
that  he  had  no  legal  power  to  hear  them 
In  their  l>earlng  opon  the  question  of  set- 
ting aside  the  appraisement,  the  Judgment 
is  reversed,  and  the  canae  will  stand  for 
bearing  opon  the  exceptions  to  the  report 
wt  the  commisslonerB  filed  before  the  clerk. 


Datib  t.  Pollook. 

(Supreme  Court  oj  South  Carolina.  Dea  S, 

ISM.) 

LTPSAi.-  AORBSD  Statbhixt—  Rbtubn— lUiirsas 
or  Attorn  BT. 

1.  The  fact  that  the  statement  of  the  case  for 
he  supreme  court  agreed  oa  by  counsel  for  tbe 
espective  parties  does  not  apecIScally  purport 
a  be  the  retnro,  will  not  deprive  It  ot  that  ohar- 
cter,  as  Code  Civil  Proc.  B.  C.  S  846,  «abd.  5, 
rovides  that,  where  ooniwel  for  the  respective 
ortlea  agree  on  a  Btatament  of  the  case  for  the 
iipreme  court,  **no  return  or  other  paper  from 
ae  circuit  court  shall  be  required;"  und  rule  3 
f  the  supreme  court  provides  that  snch  a(fr«ed 
latement,  with  the  notioe  of  appeal  and  ezcep 
ons,  shall  constltote  the  return.  McNalr  v, 
T&ig,       U.)  la  B.  E.  Rep.  664,  followed. 

2.  Where  the  afSdavits  of  appellant's  attor- 
?ys  alle^  that  the  failure  to  file  the  return 
ithln  the  time  required  by  rule  1  of  the  supreme 
mrt  was  caused  by  the  critical  illness  of  the 
:torney  having  sole  charts  of  the  appeal,  tbe 
lurt  vnll  reinstate  the  case  on  the  calendar. 

Appeal  from  common  pleas  circuit  court 
r  York  county;  Kebshaa,  Judge. 

Action  by  M.  L.  Davis  against  A.  H. 
olluck.  Judgment  for  defendant.  Flaln- 
ff'sappealls  dismissed  under  rule  1  of  the 
■  preuitt  court.  Motion  to  reinstate  Is 
-ant«J. 

Wlison  A  Vffltson  A  McDow,  for  appoi- 
nt.   Wm.  B.  McCaWt  for  respondent. 

T*CB  CcBiAM.  This  is  a  motion  to  rein- 
ate  the  appeal  of  plaintiff,  dlsmtHsed  by 
I e  clerk  under  rule  1  of  this  c<mrt.  Ap- 
illant's  attorueys  submitted  thefollow- 
uSidavitB  In  snpporl:  of  their  motion: 
''Suuth  Carolina,  York  county.  Person- 
ly  appeared  W.  B.  Wilson,  8r.,  of  coun- 
I  for  appellant  in  the  case  of  M.  L.  Davis, 
T.138.B.naS5~67 


Appelant,  against  A.  H.  Pollock,  Respond- 
ent, and  makea  oath  that  un  2d  day  ot 
Jnne,  1H91,  afflant  and  tbe  counsel  for  re- 
spondent In  said  case  agreed  In  writing  up- 
on a  statement  tor  the  hearing  ot  tbe  ap- 
peal before  the  supreme  court;  thatafflant 
was  in  sole  charge  ot  the  appeal,  and  In 
sole  possession  of  the  papers  therein,  and 
soon  after  2nd  June,1891,belugln  a  critical 
state  of  111  health,  left  home  lor  the  Miner- 
al Springs,  and  returned  home  m  July; 
that  he  then  Rent  the  original  papers  la 
the  case,  not  having  full  copy  of  the  rec- 
ord, to  the  printer,  and,  as  soon  as  he 
received  the  printed  copies  ot  the  case, 
which  was  after  the  expiration  of  forty 
days  from  the  2d  June,  he  filed  tbe  return 
with  tbe  clerk  of  the  sapreme  court,  and 
served  ttiree  copies  of  same  on  the  attor- 
ney for  respondent.  Mo  notlcewaa  served 
upon  appellant's  attorueys  In  reference  to 
service  of  printed  copies  of  the  case  or  as 
to  filing  the  return.  Said  appeal  was 
made  In  good  faith,  and,  but  for  attiant's 
ill  health  and  absence  from  home,  would 
have  received  earlier  attention.  Printed 
eoples  of  the  case  and  points  and  author^ 
itles  are  on  file  with  the  clerk  of  this 
court,.  W.  B.  Wilson,  Sr.  Sworn  to  ft 
subscribed  before  me,  Oct.  22d.  1891.  W. 
H.  McCdklb.  Probate  Judged  N.  P." 

"The  State  of  South  Carolina.  In  the 
supreme  court,  November  term,  1891.  M. 
L.  Davis,  Appellant,  against  A.  H.  Pol- 
lock. Respondent.  Personally  appears  W. 
B.  Wilson.  Sr.,  and  makes  oath  that  In 
the  appeal  in  above-stated  case  he  omit- 
ted, by  Inadvertence,  to  ha\e  the  return 
filed  with  the  clerh  of  the  supreme  court 
within  the  timespecified  under rulel  ofsuld 
court;  that,  owing  to  an  attack  of  grippe, 
he  was  then  In  a  perilous  condition.  AflH- 
ant,  In  Justice  to  himself, farther  says  that 
in  a  practice  of  forty  years  at  this  bar  this 
Is  the  first  Instance  In  which  his  compli- 
ance with  the  rules  ot  the  court  has  been 
called  In  question.  W.  B.  WiiiSo.v,  Sr. 
Sworn  to  &  subscribed  before  me,  20  Nov., 
1891.  W.  U.  McCuKLE,  Probate  Judge  ft 
N.P," 

Counsel  for  respondent  submitted  the 
folio wIuK  afildavit: 

"The  State  of  South  Carolina.  In  the 
supreme  court,  November  term,  1891.  H. 
L.  DaviR,  Appellant,  vs.  A.  H.  Pollock, 
Resptmdent.  Persunally  appeared  Wm. 
B.  McCaw,  and  made  oath  that  when  the 
counsel  for  appellant,  Messrs.  Wilson  ft 
Wilson  ft  McDow  and  blmsrlf ,  as  counsel 
for  reapondent,  on  the  2nd  day  of  June. 
1891,  agreed  upon  a  statement  tor  the  bear- 
ing  of  the  foregoing  appeal  before  the  su- 
preme court,  the  said  counsel  forappellunt 
and  respondent  expressed  in  writing  their 
consent  at  the  foot  ot  the  said  statement, 
as  follows,  to-wit:  'We  consent  that  the 
foregoing  shall  constitute  the  "case"  to 
be  heard  before  the  supreme  court, 
[signed]  Wilson  ft  Wilson  ft  McDow, 
Appellant*B  Attorneys.  {Signed]  Wm. 
B.  McCaw,  Respondent's  Attorney.  Jane 
2nd,  1891.'  Deponent  further  makes  oath 
that  nothing  was  said  iu  regard  to  what 
should  constitute  the  return,  and  counsel 
for  appellant  did  not  request  deponent  to 
waive  tbe  requirements  of  rules  1  ft  2  ot 
tbe  supreme  court,  and  deponent  did  not 
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agree  to  waive  compliance  with  the  aai6 

rules.  BepuneDt  swears  forther  that  dt 
the  trial  of  the  case  on  circuit  both  W.  B. 
Wilson,  Sr..  and  W.  B.  Wllaon.  Jr.,  were 
enguKed,  and  the  latter  was  particularly 
active  in  the  manipulation  ot  the  case. 
Wm.  B.McCaw.  Sworn  to  and  subscribed 
before  me  this  23d  day  ol  Nov..  1881.  D.  £. 
FiNLBT.  Notary  Pnblic." 

After  hearing  arKuincnfcpro  and  eon  thn 
court  decides  as  follows:  The  clerk  was 
perfectly  rli^ht  in  dlsmlssln}?  the  appeal  on 
the  affidavit  presented  to  him  under  rule 
1.  It  will  be  observed  that  respondent's 
counsel  ob]ect  to  the  reinstatement  of  the 
appeal  on  two  grounds:  (1)  Beeaase  the 
statement  agreed  upon  was  not  intended 
for  the  return,  but  constituted  the  "case" 
tor  hearing;  (2)  because  the  return,  as- 
suming the  agreed  statement  to  be  the  re- 
turn, was  not  hied  in  the  time  required  by 
the  rules  or  this  court.  The  first  objection 
is  disposed  of  by  the  decision  lu  the  case 
of  McNaIr  v.  Craig,  (died  Jan.  19, 1891.)  12 
8.  E.  Sep.  6A4,  and  the  reaaoning  In  the 
opinion  then  filed  1b  adopted  as  the  rea- 
soning In  tblH  case.  The  fact  that  the 
statement  of  thecasefortheaupremeciinrt, 
agreed  upon  by  counsel  for  the  respect- 
ive parties,  does  not  specifically  purport 
to  be  the  return,  will  not  deprlvelt  of  that 
character,  as  the  Code  ol  Civil  Procedure, 
§345,  Bubd.  5,  provides  that,  where  coun- 
sel for  the  respective  parties  agree  on  a 
statement  of  the  case  for  the  aopreme 
court,  "no  return  or  other  paper  from  the 
circuit  conrt  shall  be  required ; "  and  rule 
2  ot  the  supreme  court  provides  that  such 
agreed  statement,  with  the  notice  of  ap- 
peal and  exceptions,  shall  cnnatltute  the 
return.  This  decision  explains  Nabors  v. 
Latimer,  80  H.  C.  607.  10  ».  E.  Rep.  890.  The 
affidavits  of  appellant's  attorneysconcede 
that  the  return  was  not  filed  in  the  time 
required  by  the  rule  of  court,  but  they  al- 
lege that  thecrltlcal  illness  of  the  attorney 
having  sole  charge  of  the  appeal  caused 
the  delay.  This  is  considered  by  the  court 
a  sufficient  excusefornon-compliance  with 
the  rale  ot  cuart. 


State  v.  Murrihan. 
(ISttpreme  Court  of  South  Carolina.  Nov.  SB. 

BupRBHB  CocRT— Motions— APPEAI.ABLB  OuDKita. 

1.  The  provision  of  Sup.  CL  Rule  8.  0.  No. 
19,  that  a  motion  that**an  appeal  be  dismissed  or 
the  cause  stricken  from  the  docket  for  any  irreg- 
ularity in  the  taking  of  the  appeal  or  in  the  rec- 
ord filed  in  this  court"  mnst  be  made  at  the  time 
assigoed  for  the  hearing  of  special  motions,  is 
Imperative;  but  it  does  sot  apply  to  a  motion 
to  dismlaa  an  appeal  on  the  jiroima  that  the  order 
from  which  the  appeal  was  taken  la  not  appeal- 
able. 

2.  An  order  of  the  court  below,  conformlpg 
to  the  directions  oontained  in  a  lodgment  of  the 
Bupreme  court,  previously  rendered.  Is  not  ap- 
pealable. 

MftcheU  V.  Clayton,  11  S.  E.  Rep.  684,  88  S. 
0.  609,  followed. 

Appeal  from  general  sessions  circuit 
court  of  Chesterfield  county ;  Izlar,  Jndge. 
Appeal  dismissed. 

William  D.  Merrlman  was  cnnvIetBd  of 
murder.  The  Judgment  was  affirmed  on 
appeal,  and  defendant  now  appeals  from 


an  order  of  the  conrt  below  carryiner  ont 
the  Judgment  of  the  supreme  conrt.  For 
former  reports,  see  12  S,  £.  Bep.  61d,  13  S. 
£.  Rep.  S28. 

The  following  Is  the  motion  referred  to 
In  the  opinion:  "Take  notice  that  the 
undersigned,  attorney  for  plaintiff  (re- 
spondent) In  the  above-stated  case,  will 
move  before  the  supreme  court  on  Tues- 
day, the  24th  day  of  November,  1801,  at 
11  o'clock  A.  H..  or  as  soon  thereafter  sa 
counsel  can  be  heard,  for  an  order  dismiss- 
ing the  appeal  of  defendant  (appellant) 
from  the  order  and  sentence  pronounced 
upon  the  defendant  (appellant)  by  nis 
honor  Judge  Xzlar  at  the  fall  term  of  the 
circuit  court  tor  Chesterfield  county  in 
copies  of  the  'case*  as  proposed  by  defend- 
ant, (appellant,)  of  the  proposed  amend- 
ments thereto  by  plaintifi,  (respondent.) 
of  the  order  of  his  honor  Jndge  Izlab  set- 
tling the 'case,' of  the  notice  of  appeal  of 
defendant,  (appellant,)  of  the  urder  and 
sentence  from  which  the  appeal  Is  taken, 
and  on  the  records  and  minutes  ot  the  su- 
preme court  In  reference  to  the  at>ove-Btat- 
ed  case  from  Its  original  filing  in  the  su- 
preme court,  upon  the  grounds  that  said 
appeal  Is  taken  from  an  order  which  mere- 
ly carried  out  u  previous  Judgment  of  the 
circuit  court  and  the  mandate  uf  the  su- 
preme court,  which  order  is  therefore  not 
appealable:  and  tbat,lf  the  supremeconrt 
refuse  to  dismiss  said  appenl,  a  further 
motion  will  be  made  at  the  same  time  and 
place  before thesupremecourt  tor  an  order 
requiring  the  above-stated  case  to  be 
placed  upon  the  docket  ol  the  supreme 
court,  and  set  tor  a  hearing  on  tbe  first 
day  assigned  for  tbe  bearing  of  causes 
from  the  fourth  circuit  at  the  ensuing  No- 
vember, 18V1.  term  of  the  supreme  cunrt. 
Take  notice,  further,  that  In  moving  fur 
an  order  dismlHSlng  the  appeal  as  berrin- 
before  noticed,  the  motion  will  bo  based 
on  the  additional  ground  that  tbt*  fact^ 
and  proceedings  orally  alleged  as  grounda 
for  the  motion  submitted  in  arrest  uf  Judg- 
ment In  the  circuit  court  by  defendant  (ap- 
pellant) were  not  before  the  circuit  court 
In  any  competent  form,  so  that  tbe  cir- 
cuit court  could  take  Judicial  cognizance 
thereof. " 

Hough  dt  Kenoedy  and  Prince  A  Stereo- 
eon,  for  appellant.  J.  M.  Jobaaoa,  for  tbe 

State. 

McIvBii,  J.  This  Is  a  motion  by  the 
state  (respondent)  to  dismiss  tbft  appeal 
of  tbe  defendant,  upon  the  ground  that 
said  appeal  Is  taken  from  an  order  whkb 
merely  carries  ont  a  previous  Judgment 
ot  the  circultcourt  and  themandate  of  tbe 
supreme  court,  whicb  order  is  therefore 
not  appealable,  whicb  motion  Is  hereunto 
attached.  Before  a  consideration  of  this 
motion,  It  is  necessary  to  dispose  of  a  pre- 
liminary objection  to  its  hearing  at  this 
time,  made  by  appellant's  attorney,  to- 
wlt,  that  under  rule  19  of  this  court  tbe 
motion  cannot  now  be  heard.  Rule  19  is 
as  follows:  "(19)  Motions,  other  than 
those  that  arise  on  the  call  of  a  cnnse.  will 
be  heard  at  the  opening  ot  the  conrt  on 
the  morning  of  the  dayflxed  for  the  call  ot 
causes  from  the  circuit  to  which  tbey  nr- 
pertain,  and  not  afterwards,  wUfaout  tbe 
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Bjwclal  leave  of  the  court.   When  a  par- 
ty IntendB  to  more  the  court  that  an 
appeal  be  dlsnilesed  or  the  cause  stricken 
from  the  docket,  for  any  Irregularity  In 
the  tekinjc  nf  the  appeal,  or  tn  the  rec- 
ord filed  In  this  court,  such  motion  must 
be  made  at  the  time  asalgned  by  this 
rale  fur  the  hearing  of  special  uiotlone.  All 
motloae,  whether  made  b^ore  the  court 
or  a  ]DBtlce  at  chambers,  as  to  all  matters 
nriactiiTulTed,  not  appearing  on  the  rec- 
ord filed  In  this  court,  and  not  appertain- 
ing to  tbe  class  of  which  this  court  takes 
Judicial  notice,  mustbe  made  onaffldavits, 
copies  ol  which  must  be  served  on  the  op- 
posite party,  with  notice  of  Che  niotlun,  In 
coulormity  with  chapter  11,  tit.  12,  pt.  2. 
Code  Pruc,  at  least  lour  days  before  the 
day  on  which  such  motion  may  be  heard : 
provided,  that  npon  a  proper  Hhowlng  for 
that  porpose  the  court  or  Justice  before 
wbom  the  mutlon  Is  made  may  prescribe 
a  shorter  time."   It  will  be  observed  that 
thlH  rale  Is  not  ImperatlTe,  bat  permissive 
only.  The  second  paragraph  thereof  Is 
Imperative;  bnt  this  applies  only  to  Irreg- 
ularities In  the  taking  uf  the  appeal,  or  in 
the  record  filed  in  this  court,  and  is  not 
applicable  to  this  motion.  A  motion  like 
the  present  motion  can  be  hewd  at  any 
time.  Id  fact,  such  motions  are  often 
made  and  heard  without  reference  to  the 
time  aseigne<l  for  the  call  of  cases  from  the 
circuit  to  which  the  case  belongs.   Is  the 
motion  well  founded?  There  Is  no  doubt 
in  our  minds  that  It  is.   In  the  case  of 
Mitchell  T.  aayton,  88  B.  C.  6»9,  11  S.  B. 
Bep.       the  motion  before  this  court  wa-s 
to  dismiss  the  appeal  from  a  Judgment  of 
the  circuit  court  conforming  to  the  dlrec- 
tlunn  contained  In  the  Judgment  ol  this 
court  previously  rendered.  This  court 
granted  the  motion,  saying:  "This  being 
an  appeal  from  a  Judgment  rendered  by 
the  circuit  court  In  conformity  to  the  In- 
structions of  this  court  at  the  hearing  of 
the  former  appeal  herein,  the  matter  Is 
clearly  not  appealable."  There  is  no  dif- 
ference between  this  case  and  Clayton  v. 
Mitchell,  supra.  The  circuit  Judge  was 
not  required  to  resentence  the  delcudant, 
bnt  to  assign  a  day  for  the  execution  of 
the  sentence  previously  pronounced ;  and 
what  be  did  In  that  respect  was  an  act  ot 
iDpererogation.    The  clrenit  Jvdge  was 
>onnd  to  carry  out  the  Judgment  of  this 
rnrt, — simply  to  fix  a  new  day  for  the  exe 
•u  tloD  of  the  sentence.  Such  has  been  thi. 
>ractlce  for  perhaps  u  century.   Hee  MIIl- 
■r'a  Compilation.  There  was  nothing  to 
ippeal  from.  The  drcoit  Judge  could  not 
indertake  to  review  the  Judgment  of  this 
ourt.   This  court  may  correct  an  error, 
f  an  error  Is  supposed  to  have  been  made, 
here  !s  a  remedy,  not  by  appeal,  but  by  a 
lotlon  In  tblscourfito  recall  the  remlttt- 
rir  nnd  have  the  matter  reviewed  by  petl- 
ion  for  a  rehearing.  But  If  the  remittitur 
as  not  been  recalled,  the  action  of  the  dr- 
nlt  court  therenpon  is  not  appealable, be- 
aase  tbere  Is  no  Judgment  of  thedrcalt 
3nrt  to  appeallrom.  Theconrt,  therefore, 
lade  the  following  order:  "[Caption.]  It 
ppearlDg  to  the  satisfaction  of  the  court 
lat  the  appeal  as  above  stated  Is  made 
um  the  order  ol  bis  honor  Judge  Izlau. 


simply  fixing  and  naming  a  new  day  for 
the  execution  of  a  previous  judgment  of 
theclrcuit  court,  which  previous  judgment 
had  been  appealed  from  and  confirmed  by 
tbls  court,  (any  other  matter  In  Judge  Ie> 
T.AH*8  order  being  surplusage,)  tbat  said 
order  of  Judge  Izi.ar  Is  clearly  not  ap- 
pealable, and  therefore  tlie  motion  la 
granted,  and  the  appeal  la  dismissed. " 


State  t.  Jaubs. 

{SutprtHM  Court  cf  South  Carolina.  Nov.  X, 
1891.) 

DiSKISSAI.  OV  APPIAIh 

A  motion  to  dismiss  an  appeal  to  this  court 
is  premature  when  the  notlue  ox  intention  to  ap- 
peal is  thn  only  record  in  the  case,  and  the  time 
for  flliog  the  retura  has  not  ezpirea. 

Appeal  from  general  sessions  circuit  court 
of  Darlington  county;  Izlab,  Judge.  De- 
nied. 

Motion  to  dlsmlsB  the  appeal  from  a 
conviction  of  Joseph  W.James  ot  murder. 

£!.  Kdtb  Dargaa  and  H.  T.  T&ompson. 
for  appellant.  J.  M.  Jobnaoa,  fur  tha 
State. 

Per  Curiam.  The  motion  la  not  obnoxi- 
ous to  rule  19  of  this  court.  Such  motions 
can  be  heard  at  any  time.  State  t.  Merri- 
man,]8S.£.Bep.898.(Nov.25,1891.)  There 
la  nothing  before  as  of  the  record  In  this 
case  but  the  notice  of  Intention  to  appeal. 
No  return  has  been  filed,  It  appearing  that 
the  tlmeiu  which  the  return  Istobefiledhae 
not  expired.  We  know  nothing  of  the  nat- 
ure of  the  appeal.  This  motion  Is  prema- 
ture, and  the  motion  cannot  be  considered 
for  this  reason  alone.  In  thecase  of  Pickens 
T.  Qullllan,  81  S.  C.  ((02,  9  S.E.  Bep.  748.  the 
court  held,  on  a  motion  In  that  case, that, 
the  return  not  having  been  filed,  It  waa 
without  Jarlsdlction.  For  thla  reason 
alone  the  motion  Is  refused. 


Babris    Bbatton  et  al.  Da  Loach  et  ox. 
V.  Sams.  Williams  v.  Saub. 

(Supreme  Oou/rt  ef  South  CoroUno.   Sor.  27, 

^  1891.) 

A  petition  for  rehearing  will  not  be  grant- 
ed whea<e  no  material  fact  or  important  principle 
Of  law  has  been  overlooJied  or  misanderatood. 

On  rehearing.  For  former  report,  see  18 
B.  E.  Bep.  447. 

Peb  Cobiah.  We  bare  carefully  exam- 
ined this  petition,  and,  finding  that  no 
material  tact  or  Important  principle  of  law 
has  been  overlooked  or  misunderstood, 
there  Is  no  ground  for  a  rehearing.  It  is 
therefore  ordered  tbat  this  petition  be  dis- 
missed. 


Atrbb  et  &1.  v.  Alphih  et  at, 
(Supreme  Count  ctf  Appeala  of  Firyinla.  Hot. 

W,  1891.) 

Bbvital  or  Causbs—Fabties  bt  Cokssett. 
Suit  baring  bean  brought  to  anforoe  a  ven- 
dor*! lien,  and  a  decree  obwned,  a  judgment 
creditor  ta  the  vendee  oonsented  to  a  private  sale 

upon  condition  that,  after  payment  of  the  ven< 
dor,  he  should  receive  one-half  the  residne.  Aft- 
erwards the  pnrchasar  defaulted,  and  a  resale 
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was  ordered  witliont  the  knowledge  of  the  cred- 
itor. This  second  decree  ignored  the  rights  of 
the  creditor,  and  directed  the  residue  to  be 
turned  over  io  the  vended.  Meld,  that  the  cred- 
its by  bis  conaant  to  the  first-named  sale  be- 
came in  effect  a  party  to  the  salt,  and  that  it 
was  erroneous  to  decree  conoeminir  hts  rights 
without  reviving  ttie  cause  against  his  adminis- 
trator; the  creditor  and  his  counsel  both  having 
died  before  the  second  decree  was  entered. 


W.  E.  Craig  and  T.  C.  Elder,  for  appel- 
lant.  S.  H.  Letober,  for  appellee. 

Lact,  J.  Tbis  l0  an  appeal  from  two 
decrees,  rendered  In  this  cause  by  the  hust- 
inge  conrt  of  Staunton  city,  reupeetively. 
on  the  14tb  day  of  May,  1KS9,  and  nn  the 
Tth  day  of  Jane.  ltj9U.  The  ease  1r  aa  fol- 
lows: On  the  15th  day  of  February,  1872, 
a  bill  was  fl1f>d  in  the  circuit  court  otRock- 
brldge  county  by  D.  C.  E.  Brady,  executor 
of  William  Weaver,  deceased,  against  the 
uppellaut  William  L.  Ayres,  to  subject 
the  land  of  the  defendant  (Ayres)  In  the 
bill  mentioned,  sltnated  In  the  connty  of 
Rockbridge,  to  the  lien  reserved  In  the  deed 
of  the  vendor  to  tliH  said  Ayres,  to  secure 
the  purchase  money  for  the  said  land,— a 
balance  remaining  unpaid  by  the  said 
Ayres  of  94,823.19.  Ayres  answered,  ad- 
mitting the  correctness  of  thp  bill,  except 
a  failure  to  allow  blm  credit  lor  all  of  bis 
paymeats,  and  admitting  a  balance  to  be 
Btlll  due  and  unpaid.  I'he  conrt  referred 
the  cause  to  a  master  to  ascertain  the  true 
balance  due.  The  commissioner  reported 
the  balance,  which  was  not  excepted  to, 
and  on  the  luth  day  of  Decern  her,  1873,  a 
decree  was  rendered  In  the  cause  by  con- 
sent, confirming  the  said  report,  and  de- 
creeing against  that  said  defendant  for  a 
balance  dae  uf  94.991.19,  and  ordering  a 
resale  In  default  of  payment  by  the  defend- 
ant within  80  days,  in  whole  or  In  parcels, 
of  the  said  land,  at  public  or  private  sale. 
The  land  was  sold  at  private  sale  to  one 
E.  A.  Qulntard  for  Ibe  sum  of  $6,000,  by 
the  consent  In  writing  both  of  the  defend- 
ant William  L.  Ayres  and  of  one  William 
Alphin,  the  consent  being  botb  as  to  pnr- 
ehaser  and  the  amount  of  the  purchase 
money;  the  said  William  Alpbln  being  a 
Judgment  creditor  of  William  L.  Ayres,  by 
confession.  In  the  sum  of  9S,138.2H,  with 
interest  from  the  1st  day  of  January,  1N71. 
This  sale  to  Quiutard  at  96.000  was  con- 
sented to  by  the  said  William  Alphin,  pro- 
Tided  be  (Alpbln)  ahoDld  recelvo  one*iielf 
of  tbe  residue  after  paying  the  balance  due 
to  Weaver's  estate,  which  balance  was 
about  91,000.  Quiutard  paid  a  part  of  the 
purchase  money,  to-wlt,  91.622.64,  and  de- 
faulted as  to  the  residue,  and  upon  the  pe- 
tition of  Weaver's  executor,  and  proper 
proceedings  thereon,  on  tbe  15th  of  May, 
1875,  a  decree  was  rendered  for  a  resale  to 
satisfy  the  unpaid  purchase  money,  which 
belog  executed,  the  said  William  L.  Ayres 
became  the  purchaser  at  the  price  of  93,- 
860,  93S6  being  paid  In  cash,  and  bonds  ex- 
ecuted by  Ayres,  with  M.  E.  Davidson  as 
bis  security, — one  bond,  at  four  months, 
for  9504,  and  three  other  annual  bonds, 
each  In  the  Bum  uf  9^,— which  sale  was 
confirmed  by  tbe  court,  and  a  commlsslon- 
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er  appointed  and  directed  to  collect  these 
bonds  and  apply  them  to  tbe  payment  of 
the  Qulntard  bonds;  and  the  commission- 
er, who  was  J.  D.  Davidson,  was  directed 
to  convey  the  title  when  the  same  was 
fully  paid.  And  subsequently,  J.  D.  Da- 
vidson having  died,  C.  A.  Davidson  wan 
appointed  a  special  receiver  to  collect  tbe 
said  bonds,  and,  be  faavlng  partly  collect- 
ed the  bonds  and  died,  the  general  receiver 
ol  the  court  was  ordered  to  collect  tbe 
bonds,  and  to  apply  them  as  directed  by 
former  decree,  and  one  J.  0.  Steele  c^>- 
polnted  to  convey  the  title  In  lieu  ot  the 
Hald  J.  p.  Davidson,  who  had  died.  An 
account  was  ordered  and  taken,  and  re- 
port made  of  the  balancedae  on  tbe  plain- 
tiff's debt,  and  an  account  of  tbe  collection 
by  the  late  special  commissioner.  C.  A. 
Davidson,  deceased.  The  commlssloaer 
reported  that  the  last  bond  of  Ayres  wcw 
not  necessary  to  pay  the  Weaver  debt, 
and  might  be  turned  over  to  Ayres  uncol- 
lected, which  was  decreed  accordingly. 
It  appeared  from  tbe  said  com mlmloner's 
report,  further,  that  M.  £.  Davidson  had 
paid  for  Ayren,  as  his  security.  91.^24.99, 
which  had  been  repaid  to  the  amonnt  of 
91.20S.47,  by  her  purchase  of  certain  land 
of  thesaid  Ayres ;  and  on  March  15, 1884.  the 
receiver  was  directed  to  turnover  to  Ayrea 
his  last  bond  of  f 840,  and  pay  him  tne  bal- 
ance in  bis  hands  of  912 J6;  and.  all  mat- 
ters being  settled,  as  the  decree  recites, 
the  cause  was  ordered  to  be  stricken  from 
the  docket. 

This  decree  having  entirely  ignored  tbe 
rights  of  thesaid  William  Alphin.  tbe  ]ud^ 
ment  creditor,  by  whose  consent  the  sale 
had  been  made  to  Qulntard,  upon  tbe  con- 
dition that  he  should  receive  from  tbe  said 
commissioner  one-half  of  the  last  bond, 
which,  as  has  been  said,  was  tnmed  over 
to  the  debtor  (Ayres)  In  whole, on  tbelOth 
day  of  September,  1884,  following  thesaid 
March  15th,  when  the  said  decree  was  ren- 
dered, the  administrator  of  Alphin,  by 
leave  of  the  court,  filed  bis  petition  to 
view  the  said  last-named  decree  for  errors 
alleged  to  be  apparent  npon  the  record, 
wherein  It  was  set  forth  that  AlphiD  was 
the  Judgment  creditor  of  Ayres  In  the  sum 
of  93,138.28,  with  Interest  from  January  I, 
1871,  and  set  forth  the  private  sale  to 
Qulntard,  made  by  the  Jolntconamt  of  Al- 
phin and  Ayres  In  writing,  which  was  filed 
in  tbe  cause  as  the  basis  of  tbe  decree,  aa 
has  been  stated,  and  that  the  last  decree 
was  Inadvertently  and  erroneously  en- 
tered,  to  tbe  prejudice  of  Alphin *s  rights, 
because  at  the  time  of  the  decree  com- 
plained of  Alphin  was  dead,  and  bis  coun- 
sel, J.  D.  Davidson,  was  dead,  and  tbe 
said  petitioner,  Alphin's  administrator, 
was  not  aware  of  the  entering  of  tbe  de- 
cree in  question  until  the  time  when  tbe 
petition  was  filed,  and  asking  that  tbe  said 
cause  be  reinstated  npon  tbe  docket,  and 
the  petitioner,  as  administrator,  be  admit- 
ted a  party  to  the  cause,  and  the  decree, 
so  tar  as  It  directed  the  surrender  of  tbe 
last  purchase-money  bond,  be  set  aside, 
and  an  account  be  taken  between  Ayres 
and  petitioner,  and  petitioner  be  decided 
bis  Just  rifthts  under  the  agreement  filed 
in  tbe  cause  aforesaid.  Ayres  and  M.  E. 
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DarldBon  were  gummoned  to  answer  tbis 

Setltlon,  which  wob  returned  executed  on 
otb  Ayrea  and  Davldsou,  and  a  decree  of 
reference  to  a  master  to  report  on  the 
matter  Involved  in  the  petition.  The  Bald 
aecoant  was  taken  by  the  maeter.  and  re- 
port made  that  the  decree  of  March  15, 
1KT4,  wan  erroneoasly  and  Inadvertently 
entered,  and  that'ttie  said  bond  belnoKed 
to  Alphin  nnder  IiIb  aBdlsnment  aforeflaid. 
Whereopou.  It  being  Buggested  that  the 
Judge  ot  the  court  Bhoutd  not  Bit  In  the 
caoBe,  by  reason  ul  bis  relation  to  Bome  ot 
the  parties  by  marriage,  the  caane  was  re- 
moved to  the  hnBtlnge  court  of  Staunton 
on  the  23d  day  ol  September,  1884.  In  the 
hustings  court  of  Staunton,  January  12, 
1888,  the  said  report  of  the  master  was 
confirmed,  and  the  decree  of  Marcb  16. 
1884,  was  Ret  aside  and  annulled,  and  the 
bond  ot  9840  decreed  to  Alphin's  adminis- 
trator In  accordance  with  the  said  com- 
missioner's report,  and  decree  rendered  In 
Ilia  favor  against  Ayres  and  Davldaon.  In 
March  following,  Ayres  and  Davidson  filed 
their  bill  of  review  to  this  decree,  upon  the 
facta  as  stated  above,  in  which  the.v  allege 
that  tbe  decree  setting  aside  the  decree  of 
March  IS,  1884,  waa  erroneous,  becaase 
Alphin  was  not  a  party  to  the  cause,  and 
could  not  file  the  bill  to  set  the  decree 
aside,  and  that  the  same  was  done  wltb- 
ont  notice  to  tbapi*  and  tbe  account  was 
taken  under  the  said  decree  without  notice 
to  them,  and  for  other  grounds.  Tbe  ap- 
pellee demurred  to  this  bill,  and  it  was 
dlsrolBBed,  and  from  this  decree  Ayres  and 
Davidson  appealed.  There  Is  no  error  In 
thiR  decree  of  whlcb  Ayre*i  or  Davidson 
can  complain.  The  Judgment  of  Alphin 
bound  the  interest  of  Ayres  In  the  land 
held  by  him,  and  also  the  land  sold  to  Da- 
TidsoD.  It  was  erroneous  to  decree  con- 
cerning the  rights  ot  Alphin's  estate  with- 
out reviving  the  ease  against  his  adminis- 
trator. Alphin  had  been  made  a  party, 
in  effect,  by  consent  In  the  decree  confirm- 
ing the  sale  to  Qnintard,  and  ascertaining 
his  rights  In  the  purchase  money,  and  it 
was  a  fraud  upon  the  rights  ot  his  estate 
to  decree  Ids  Interest  In  the  fund  to  Ayres 
wlien  he  was  not  before  tbe  court,  and 
was  without  counsel,  bis  counsel  having 
recently  died.  The  order  of  revival  was 
right  and  proper,  end  no  Injustice  or  In- 
Jury  has  been  done  to  tbe  appellants  by 
any  of  the  decrees  appealed  from.  Therec- 
ord  shows  that  a  large  part  o(  the  money 
apparently  paid  by  Ayres  bud  been  paid, 
In  fact.  lor  him  by  Alphin,  who  was  his 
brother-in-law;  and  tbe  device  of  depriv- 
ing him  of  any  interest  In  tbe  fund  was 
not  tbongbt  of  until  after  his  death.  The 
cause  was  not  revived  without  notice  to 
the  appellants,  but  upon  notice  duly  exe- 
cuted ;  and.  being  a  party  to  the  cause, 
the  reference  to  tbe  commissioner  was  a 
matter  be  was  bound  to  take  notice  of, 
and,  If  notice  was  not  given  to  him  of  the 
time  of  taking  of  the  said  account,  he 
should  have  excepted  upon  that  grcund, 
whieh  waa  not  done.  The  report  of  tbe 
commlHsloner  is  not  excepted  to,  and  is  in 
accordaneewith  the  Juat  rights  of  the  par- 
ties, and  waa  properly  confirmed  by  tbe 
court,  and  we  are  of  opinion  to  affirm  the 
decreea  appealed  from. 


COUUOKWBALTH  V.  ItABKIN. 

(Supreme  Court  <tf  Appeal9  of  Fircftnla.  Nov. 

19,  mi.) 

;  Fatmbwt  ov  Attobnit's  LioBiraa  —  Tssroxa  ov 
CouposB— Ghnoikenebs— Bdkdbn  or  Psoor. 

1.  Od  tlie  trial  of  an  indiotmeDt  against  an 
attorney  at  law  for  practlcioff  without  a  reveDoe 
license  it  appeared  tnat  the  defendaDt  had  ten> 
dered  to  the  treasurer,  Id  paymeat  of  his  license, 
papers  purporting  to  be  nonpons  out  from  the 
bonds  of  tbe  state,  tax-reoeivable  and  past  due, 
and  that  the  treasurer  bad  refused  to  reoelve 
them,  beoause  the  statutes  prohibited  him  from 
doing  80,  and  because  he  did  not  know  whether 
they  were  genuine.  Defendant,  who  was  tbe 
only  witness  for  the  defense,  testified  that  he 
bad  never  seen  the  bonds  from  which  said  cou- 
pons were  out,  but  that  be  had  handled  many 
thou  sands  of  dollars  worth  ot  coupons,  and  that  be 
believed  aiinself  an  expert,  oompetent  to  pass  upon 
the  genuineness  of  such  coupons,  and  that  be  oe- 
liered  them  to  be  genuine.  He  did  not  testi^ 
to  any  facts  showing  that  be  was  an  expert. 
Held,  that  an  instruction  that,  if  defendant 
showed  "he  believed"  himself  an  expert,  and 
that  be  believed  the  oonpons  tendered  were  gen- 
nioe,  the  burden  of  proving  their  non-geDuine- 
nesa  was  shifted  upon  the  commonwealth,  waa 
inapplloable  and  defective. 

2^  An  instruction,  without  prelude  or  ex- 
planation, that  it  was  "not  necessary.  Independ- 
ently ot  any  collateral  litigation,  to  establish 
the  ganninraeia  of  ooupons  before  or  after  ten- 
der, to  entitle  a  tenderer  to  be  free  from  moles- 
tation," only  repeated  the  vke  of  tbe  former 
Instmotlon. 

Indictment  against  W.  W.  Larkin,  a 
llcenaed  attorney,  for  practicing  without 
a  revenue  license.  There  was  a  judgment 
of  acquittal,  and  the  common  wealth 
brings  error.  Beversed. 

H.  IVu^/or  Scott,  Atty.Ooi., for  tbe  Com- 
monweal tb. 


Facnti.eboy,  J.  This  is  a  writ  of  error 
by  the  commonwealth  ot  Virginia  to  tbe 
Judgment  ot  the  corporation  cunrt  of  the 
city  ot  Lynchbnrg  in  tbe  trial  ot  an  Indict- 
ment therein  pending  against  W.  W.  Lar- 
kln.  had  at  the  September  term,  1890,  tor 
the  violation  of  the  revenue  laws  ot  the 
plaintiff  in  error.  The  accused  pleaded 
"nut  guilty,"  but  he  filed  no  special  plea, 
and  he  relied  upon  an  alleged  tender  ot 
conpons.  Issue  was  Joined,  and,  under 
InBtructions  asked  tor  by  the  defendant 
and  given  by  the  court,  the  Jury  foond 
him  "not  guilty."  Upon  the  trial  the  at- 
torney tor  the  commonwealth  tendered 
and  obtnined  his  bill  of  exceptions,  as  fol- 
lows: **The  plaintiff,  on  the  trial  of  this 
cause,  to  sustain  tbe  issue  on  Its  part, 
proves  that  the  defendant,  W.  W.  Larkin. 
was  a  duly-licensed  attorney  at  law,  and 
was  practicing  as  such  without  having  a 
revenue  license, as requlretl  bylaw:  that 
he  tendered  to  the  treasurer  of  Lynch- 
burg, in  payment  ot  his  license  tax,  papers 

Purporting  to  be  coupons  cut  from  the 
ondH  of  this  state,  tax -receivable  and 

East  due;  that  tbe  treasurer  of  the  city  of 
ynebburg  refused  to  receive  them,  be- 
cause  the  statutes  of  Virginia  prohibited 
him  from  receiving  them;  that  he  (the 
said  treasurer)  did  not  know  whetherthey 
were  genuine  or  not;  that  the  bonds  of  ■ 
this  state,  uuderthe  funding  acts,  required 
that  said  bonds  should  be  signed  by  tbe 
state  treasurer  and  auditor,  and  that  the 
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ralldlty  of  the  coupons  depended  on  the 
proper  and  lawful  iBttuance  of  the  bond 
from  which  they  were  detached.  The  de-  ■ 
lendant,  to  eustulu  tbe  Issue  on  his  part, 
proved  that  he  tendered  to  tbe  treasurer 
of  the  city  of  Lynchburg  tbe  amonnt  of 
his  license  !n  coupoua,  which  be  believes 
to  be fi:enulne  coupons,  past  due  and  tax-re- 
ceivable, and  cat  fmm  tbe  bonds  of  this 
state;  that  be  had  never  seen  tbe  bonds 
from  which  Hald  coupons  were  cut,  but 
that  be  had  handled  many  thousand  dol- 
lars'worth  of  coupons,  and  that  he  be- 
lieved taimBell  an  expert,  and  believes  the 
coupons  tendered  were  genuine;  that  said 
coupons  were  still  In  bis  posaenslon,  and 
that  be  was  ready  to  pay  them  over  for 
bis  license;  and  thereupon  he  paid  the 
same  Into  court."  Upon  this  testimony 
the  court  gave  tbree  InstructlonB  to  the 
Jury,  tbe  flrst  of  which  was  not  objected 
to.  Tbe  second  Instruction  la:  "Alter  the 
defendant  showed  he  believed  himself  to 
be  an  expert  In  reference  to  tbe  ^nulne- 
ness  of  tbe  coupons  tendered,  and  that  he 
believed  those  to  be  genuine  he  tendered 
In  this  case,  the  burden  uf  proving  non- 
genuineness  is  shifted  to  the  common- 
wealth; and,  II  tbe  commonwealth  do 
not  show  n on -genuineness,  tbe  Jury  must 
find  the  defendant  not  guilty."  The  plea 
of  tender  confessed  the  charge  In  the  indict- 
ment that  tbe  Jlcense  tax  imposed  by  law 
upon  the  accused  bad  not  been  paid,  and 
It  could  only  be  a  good  defense  when  (ully 
and  properly  proved.  The  oaub  probaodi 
as  to  the  genuineness  of  the  coupons  ten- 
dered was  upon  the  tenderer.  He  must 
prove  everything  necessary  to  constitute 
a  I«^al  tender.  In  support  of  his  plea, 
Mr.  Larkln  was  the  only  witness  for  the 
defense,  and  be  testified  to  no  facts  wbicb 
showed  him  to  be  an  expert,  with  knowl- 
edge, experience,  or  Hkill,  which  made  him 
competent  to  testify  as  to  the  genuine- 
ness and  tax-receivabillty  of  the  coupons 
tendered  by  him  In  payment  of  his  license 
tax.  He  had  never  seen  tbe  bonds,  or  any 
bonds,  from  which  they  had  been  cut^ 
and,  for  aught  that  lie  knew  ur  testifled, 
non  constat  that  they  had  ever  been  at- 
tached to  any  bond  or  legal  obligation 
of  the  state  of  Virginia,  They  were  mere 
printed  or  lithographed  detached  papers, 
which  might  have  been  printed  orlitho- 
graplied  and  put  In  circulation  by  Irre- 
sponsible parties,  either  attached  or  un- 
attached to  simulated  and  unauthorised 
bonds.  He  merely  expressed  his  belief 
that  he  was  an  expert;  but  he  did  not 
testify  to  any  information,  skill,  or  ex- 
perience In  printing,  lithographing,  or 
testing  the  geouinenesa  of  coupons,  which 
could  make  him  expert  to  detect  and  pro- 
nounce the  spurious  from  the  genuine  cou- 
pon In  rlrcDlation.  Larkln's  testimony 
was  fatally  defective,  and  it  Is  clear  from 
the  record  that  he  Is  nut  an  expert  as  to 
the  matters  to  which  he  undertook  to  tes- 
tify, and  that  there  wna  no  expert  witness 
before  the  jury.  Yet  the  Inntructlon  of  the 
court  to  the  Jury  was  that,  if  be  showed 
he  believed  himself  to  be  an  expert,  the 
burden  of  proving  the  genulnenees  ol  the 
coupons  tendered  by  him  was  shitted 
from  him  to  the  commonwealth,  who 
most  prove  tbe  non-genuineness  of  the 


coupons  tendered  by  him.  As  tormtilated. 
there  was  no  evidence  which  called  for 
this  instruction,  and  none  to  support  it. 
It  does  not  propound  the  law  of  the  case 
as  proven  to  tbe  Jury.  It  is  defective  and 
vicious,  and  the  trial  court  erred  In  giv- 
ing it.  Tbethlrd  Instructloutold  thejnry, 
without  prelude,  ezptanatlon,  or  quallfl- 
catlon-:  "Not  necessary,  independently  of 
any  collateral  litigation,  to  establish  tbe 
genuineness  of  coupons,  before  or  mtter 
tender,  to  entitle  a  tenderer  to  be  free 
from  molestation."  This  repeats  the  vice 
of  the  second  luetructlon,  and  gives  a 
charter  94I  libitam  to  tender  spurloas  cou- 
pons, and  to  be  exempt,  absolutely,  from 
all  obligation  or  requirement  of  proof  of 
genuineness.  Tbe  InBtructions  were  whol- 
ly erroneous,  and  misled  the  Jury.  Tbe 
verdict  must  be  eet  aside,  the  Judgment 
reversed,  and  the  case  remanded  to  the 
corporation  court  of  the  city  otLyncb- 
burg  tor  a  new  trial. 


SnucONS  Kraubr. 
{Supreme  Court  of  Ap^OM  <if  Vt/rgMa.  Her. 

Spiouto  Fsbvobhanob — Sai.1  or  Ljlkd— Authok- 
rtr  or  Aobnt. 
Suit  was  brought  for  the  apeoiflc  perform- 
anoe  of  e  cmtract  for  the  sale  of  lota.  The  per- 
son making  the  sale  testified  |hat  be  was  the  aa- 
thorized  agent  of  defendant,  ttod  that  the  follow- 
ing letter  from  defendant  was  received  by  him 
in  answer  to  a  letter  asking  for  anthority  to  sell : 
"Yours  received.  I  cannot  acoept  your  offer,  but 
mr  price  is,  at  the  pt-esent  time,  $10,000.  •  •  • 
Will  give  you  8  per  cent  commission.  Awaiting 
a  reply,"  etc.  Defendant  denied  that  be  had 
ever  reoelved  any  letter  from  the  agent,  or  that 
the  latter  had  any  anthority  to  sell.  The  agent 
testifled  that  it  was  agreed  between  defendant's 
attorney  and  himself  that  he  ^Mjold  sell  for 
•9,000,  and  that,  if  lie  had  en  offer  for  lees,  he 
should  report  It.  The  attorney  testified  that  the 
understanding  was  that  all  offers  should  be  00m- 
municated  to  defendant,  and  that,  if  defendant 
then  determined  to  sell,  he  would  ad  viae  the  agenU 
Tbe  agent,  having  obtained  an  offer,  wired  de- 
fendant, "Can  we  sell"  one  lot  for  t3,000t— to 
which  tbe  defendant  replied:  "I  will  take 
$8,000.  •  •  •  II  you  have  sale  for  same,  an- 
swer as  soon  as  possible."  Held,  that  the  au- 
thority of  the  agent  did  not  extend  to  making  a 
sale,  but  only  to  finding  a  purchaser,  and  specifio 
performance,  therefore,  would  not  be  emorcod. 
Fauktlkbot,  J.,  dissenting. 

Suit  by  Simmons  against  F.  C.  Kramer 
for  specific  performance.  There  was  a  de- 
cree fur  defendant,  and  plaintiff  appeals. 
Affirmed. 

W.  B.  Staples  and  Scott  A  Dupny,  for 
appellant.  Pht^nr  A  Jobaaoiiy  OriMa  A 
Watta,  and  Mr.  Miller,  for  appellee. 

Lewis,  P.  Thin  was  a  suit  In  the  hust- 
ings court  of  Boanoke  city  for  the  specific 
performance  of  an  alleged  contract  for 
the  sale  of  real  estate.  The  bill  which  was 
filed  by  Simmons  (the  appellee  here)  al- 
leges that  on  the  6tb  of  October,  1888.  the 
defendant,  Kramer,  through  his  author- 
ized agents,  R.  H.  Gray  &  Co.,  sold  the 
tbree  lots  in  question  to  the  plaintiff  for 
910,000,  on  tbe  terms  of  one-third  cash,  the 
balance  on  a  credit  of  one  and  two  years. 

Sayable  In  equal  installments,  as  evU 
enced  by  a  written  contract  of  thatdat«>. 
signed  by  R.  H.  Gray  &  Co.,  a  copy  of 
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-vrhlch  ia  exhibited  witb  the  bl)l.  The  de- 
fendant anuwered,  denyiDjr  that  he  bad 
cuntriicted  to  eell  the  property,  or  that 
he  bad  authorized  the  firm  of  K.  H.  Gray 
&  Co.,  or  any  one  else,  to  do  BO  for  him. 
DepoBitione  were  taken,  and  when  the 
cauBecameon  to  be  beard  the  bill  was 
dlBinlBsed  by  the  decree  complained  uf. 
.  We  are  of  opiuiim  that  there  Is  do  error 
la  the  decree.  It  1h  an  established  prin- 
ciple that,  la  caBes  like  the  preeeot,  to  en- 
title the  plaintifl  to  a  decree  lor  specific 
performance,  the  proof  to  t^tabllsh  the 
agency  must  be  clear,  certain,  and  spe- 
cific. A  barepreponderauceof  theevidence, 
It  has  been  held,  Is  not  anfflclent;  Dnt 
the  proof  muat  he  so  clear  and  distinct 
that  a  fair  and  candid  person  can  see, 
withuut  hesitation,  that  the  alleged  aa- 
thniity  was  given.  This  principle  was  rec- 
ogniised  In  the  recent  case  ol  Blair  t.  Sher- 
idan, 86  Va.  627.  10  S.  £.  Bep.  414,  in  which 
case  Judge  Hinton.  speaking  for  the 
conrt,  observed  that,  for  tlie  plaintiff  to 
prevail  In  a  ease  like  the  present,  be  must 
"show  by  evidence  which  Is  clear,  compe- 
tent, direct,  and  satisfactory,  both  the 
terms  of  the  contract  and  the  authority 
of  the  agent,  or  a  ratiflcatlon  by  the  prin- 
cipal." And  In  the  same  case  It  was  also 
said  that,  where  an  agent  actn  under  a 
special  or  express  authorlt.y,  whether 
written  or  verbal,  the  party  dealing  with 
lilm  Is  bound  to  know,  at  hlfl  peril,  what 
the  power  of  the  agent  Is,  and  understand 
Its  legal  effect,  and  that.  It  the  agent  ex- 
ceeds the  boundary  of  his  power,  the  act. 
as  It  concerns  the  principal.  Is  void.  See, 
also,  Davis  v.  Gordon,  iVn.)  IS  S.  E.  Rep. 
So.  In  the  present  case  the  alleged  au- 
thority of  K.  H.Gray  &  Co.  was  sought 
to  be  shown  by  the  deposition  of  B.  H. 
Gray  and  certain  corrrapondence  between 
the  parties,  which  Is  filed  wltli  the  record. 
In  biB  deposition  Gray  testifies  that  his 
firm,  who  are  real-estate  agents  at  Roa- 
noke, was  authorized  to  sell  the  lots  In 
question,  a  short  while  before  the  alleged 
sale,  by  W.  A.  Kramer,  the  son  and  ac- 
creillted  agent  and  attoniey  of  the  defend- 
ant, F.  C.  Kramer,  (the  latter  being  a  resi- 
dent of  Carlisle,  Pa.,)  and  that  the  an- 
thority  thuHgiven  was  afterwards  ratified 
by  the  defendant.  But  this  is  distinctly 
denied  by  the  Kramers  In  their  depoel- 
tloDH,  and  the  documentary  evidence  relied 
on  does  not,  in  onr  opinion,  wheu  added 
to  Gray'H  evidence,  overcome  the  force  of 
their  denials.  The  writing  relied  on  In  the 
bill  to  establlab  the  agency  to  sell  Is  the 
following  letter  from  the  defendant  to  R. 
H.  Gray  &  Co..  vii.:  "Carllele,  Pa.,  Oct. 
3d,  '88.  K.  H.  Gray  &  Co.,  Roanoke,  Va,— 
Gents:  Yours  received,  and  I  cannot  ac- 
cept yonr  offer,  but  ray  price  Is,  at  the 
present  time,  ten  thousand  dollars  for  my 
Inta  on  Salem  avenue;  one-third  cash, 
baluDce  one  and  two  years,  6  par  cent., 
secured  by  deed  ol  tmst  on  the  ground. 
Will  give  you  2  per  cent.  comnii^Hlon. 
Awaiting  a  rey)ly,  reHpecttully  yours,  F, 
C.  Kramer."  Grayieatifies  that  this  let- 
ter was  an  answer  to  a  letter  previouely 
addreused  to  the  defendant  by  his  firm, 
asklns  for  authority  to  sell  the  lots  In 
jnestion;  but  the  defendant  denies  hav- 
ing received  any  Bach  letter.  It  la  obvi- 


ously, however,  an  answer  to  a  communi- 
cation of  some  sort,  as  It  begins  with  the 
words,  "Yours  received."  But.  bethat  as 
It  may,  It  cannot,  by  any  fair  interpreta- 
tion, be  construed  as  an  authority  to  sell. 
At  all  events,  rejecting  a  proposition,  and 
mentioning  the  price  at  which  the  defend- 
ant held  the  property.  Is  not  the  clear  and 
satisfactory  evidence  of  such  an  agency 
which  the  rale  above  mentioned  requires. 
And  the  same  may  be  said  oT  the  words, 
"I  will  pay  you  2  per  cent,  commission." 
which  may  have  beeo  as  appropriately 
addressed  to  a  broker  as  to  an  agent  to 
sell.  Nor  do  we  perceive  that  the  words, 
"Awaiting  a  reply, "  have  any  special  slg- 
Dlficauce  as  tending  to  support  the  theory 
of  the  appellant.  Uu  the  contrary,  If  they 
have  any  Hignlficance  at  all.  they  rather 
Indicate  that  the  letter  was  intended  as  a 
propoHltion,  to  which  a  reply  was  expect- 
ed, than  us  conferring  authority  to  sell. 
In  Grant  v.  Ede,  85  Cal.  41S,  24  Pac.  Bep. 
890,  a  letter  to  an  agent,  saying,  "You 
stated  you  could  get  $30,000  lor  Che  place 
you  occupy,  and,  II  you  can,  we  will  sell 
at  that  price,  and  allow  yon  23{  per  cent, 
on  said  price,"  was  held  to  authorize  such 
agent  to  find  a  purchaser,  but  not  to  sell, 
and  that  a  contract  by  such  agent  to  sell 
conferred  no  rights  on  the  purchaser  as 
against  the  principal.  "The  expression, 
*1  will  sell,*  or  ItB  equivalent,  accompa- 
nied by  a  Bpeclflcatlon  of  terms,  does  not 
confer  any  authority  on  an  agent  to  make 
a  contract  of  sale;  neither  does  a  corre- 
spondence between  the  owner  and  the 
agent,  concerning  the  property,  price,  and 
terms  ol  sale,  confer  any  such  authority." 
1  Warv.  Vend.  212;  Bossean  v.  O'Brien, 
4  BlsB.  385.  Gray,  In  bla  deposition,  says 
that  it  was  agreed  between  young  Kramer 
and  himself  that  he  (Gray)  should  sell  for 
(9.00U  cash,  and  that.  If  he  had  an  offer 
for  less,  to  report  It.  But  Kramer  testi- 
fies that  the  understanding  was  that  any 
offer  for  the  property  should  be  tele- 
graphed to  hia  father  by  Gray,  and  that. 
If  his  father  then  determined  to  sell,  be 
wnald  tel^^apfa  him  (Gray)  to  sell;  and 
this  version  ol  the  matter  seems  probable, 
for  afterwards,  to- wit.  on  the  Sliat  of  Sep- 
tember, 1888,  Gray  &  Co.  telegraphed  the 
dt^fendant  as  follows:  "Can  we  sell  one 
lot,  fcialem  aveuue,  to  Campbell,  three 
thousand  dollars,  third  cash,  balance  one 
and  two  years?  Answer."  To  which 
the  defendant  replied:  "I  will  take  98,000, 
spot  cash,  for  one  lot  on  Salem  avenue,— 
No.  91, — clear  of  all  expenses.  If  yon  have 
sale  for  same,  answer  as  soon  as  possi- 
ble."  It  Is  contended  that  this  conferred 
authority  to  sell.  But  It  was,  in  fact, 
nothing  miire  than  giving  the  price  at 
which  the  owner  was  willing  to  sell,  and 
asking  to  be  Informed  whether  a  pur- 
chaser could  be  fonnd  at  that  price.  The 
question  Is,  "Can  we  sell?"  and  the  an- 
swer is,  "I  will  take,"etc.,  which  Is  very 
different,  as  we  have  seen,  from  conferring 
an  authority  to  mnke  a  contract  of  sale. 
In  other  words,  it  gave  authority  to  B. 
H.  Gray  &  Co.  to  act  as  agents  In  finding 
a  purchaser,  with  a  reservation  of  the 
power,  on  the  part  of  the  defendant,  to 
make  the  contract  of  s^le.  li  the  event  an 
acceptable  offer  should  be  reported.  In 
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short,  we  are  of  opinion,  without  golnff 
more  fnllylDto  the  case,  that  tbeappellant 
has  not  made  out  such  a  case  ea  entlUes 
him  to  the  relief  prayed  lor  In  the  bill,  and 
that  the  decree  must  be  affirmed. 

Favktlbbot,  J.,  dlssentlDg. 


Smith  v.  Georgia  Railroad  ft  Banking  Co. 

^Supreme  Court  of  Oeorgia.  Not.  S8, 1891. ) 
HMuasKca  —  ZxjoBT  to  Ekplots— Plbadiho — 

AMSHDIOIIT. 

1.  A  deolaraUon.  filed  br  a  tnnk  band  of  • 

railroad  oompanr,  alleging  tnat  plainlilt  wot  io- 
Jured  by  a  fall  of  earth,  cansed  by  the  negligenoe 
Of  tbe  company,  Its  agents  and  senranU,  U 
amendable  by  aetting  ont  tbe  parti cu lam  con- 
stituting tbe  alleged  negligenoe,  and  also  by 
averring  that  plaintiff  himself  waa  without 
fault  Ellison  T.Bailroad,  etc..  Ck>..  18  S.S.Bep, 
BOS,  87  Oa.  691,  (decided  this  term.) 

2.  The  declaration,  as  amended,  sets  oat  a 
cause  it  action,  although  It  does  not  distinctly 
aUege  that  plaintiff  was  Ignorant  of  the  danger 
to  whi(di  be  was  auhjeoted. 

(SyUainu  by  the  Court.) 

Error  to  Buperlor  court,  Boekdale  eonil- 
ty;  HiNBS,  Judae.  Reversed. 

Action  by  one  Smith  atralnst  tbeGeorglo 
Railroad  it  Banking  Company  lor  per- 
sonal Injuries.  A  demnrrer  to  the  com- 
plaint was  sustained,  and  a  proposed 
amendment  was  rejected.  Plalntin  brings 
error. 

In  BubstADce,  the  declaration  alleged 
that  plaintiff,  employed  by  dtfendant  as  a 
section  hand,  was  required,  while  loading 
a  construction  car  with  dirt  trom  a  grade 
excavated  for  a  side  track,  to  be  near  and 
facea  high  embankment ;  that  he  was  nnd^ 
the  orders  and  rontrol  of  one  Boblnson, 
who  was  superintending  the  work  for  de- 
fendant; that  the  embankment,  through 
defendant's  negligence,  had  been  ezca  va  ted 
and  undermined  to  a  depth  of  several  feet, 
and,  becoming  cracked  on  the  upper 
surface  from  exposure  to  the  weather, 
broke  off,  and  fell  on  plalntllf,  Injurlug 
blm^  The  offered  amendmoit  alleged.  In 
sobstanee,  that  defondant  was  guilty  of 
gross  iieKllgence  In  excavatlDg  the  em- 
bankment. In  that  It  was  underminM  ^ 
feet, and  no  supports  were  provided;  that 
Robln^ion,  under  whose  directions  It  was 
undermined,  was  sgentof  defendant;  that 
the  bank  wae  not  excavated  In  chambers  or 
galleries,— the  usual  and  proper  method  of 
dulngsncb  work,— but  was  undermined  tor 
adistance  of  80  feet,  and  lettexpfMMdtothe 
weather  and  tbe  Jarriug  of  trains  passing 
within  a  few  feet, although  d^endant  was 
bound  to  know  the  onsound  condition  of 
the  embankment,  that  on  the  day  after  It 
had  been  so  undermined  plaintiff  waa  or^ 
dered  by  Robinson  to  work  near  and  un- 
der It,  when  It  fell,  and  Injured  plaintiff; 
that  these  were  acts  of  gross  negligence  on 
the  part  of  defraidant,  through  which 
plaintiff,  wholly  without  fault  or  negli- 
gence on  his  part,  was  Injured ;  that  plain- 
tiff wasyoung  and  Inexperienced,  knowing 
nothing  of  the  manner  in  which  tbe  work 
should  be  done,  and  that  be  was  simply 
obeying  the  orders  of  his  superior;  and 
that  Robinson,  a  skilled  offlcnrof  defend- 
ant, was  absent,  «id  not  attending  to  hla 


dutlefl.  This  amendment  was  rinsed,  on 
the  ground  that,  no  cause  of  action  hav- 
ing been  set  forth  In  the  declaration,  there 
was  nothing  to  amend  by. 
C&Irin  George  and  G.  W.  Glenton,  for 

Slalntlff  In  error.   </.  £.  Cv mining:,  A'  C'. 
leCallH,  and  Bijtat  Cummiagt  fur  defend- 
ant Id  error. 

Peb  Curum.  Judgment  reversed. 


Babnbtt  v.  East  Tennbbsbs,  V.  &  6. 
Ry.  Co. 

{auipreme  Court  of  Otorgia.  Nov'  2B,  18SL> 

KsoLramras— bnrBT  *o  Pabsshosk— AMsmuiaaT 
or  Fludiho— PsAonos. 
1.  A  declaration  ailing  that  the  oondnotor 
of  a  passenger  train  agreed  with  plaintUF  to  aitop 
the  train  fOr  him  to  get  <^ata  point  where  then 
waa  no  regular  stuioa,  but  at  which  defeod- 
ant'a  road  crossed  anomer  rallroud  at  grade; 
that  plaintiff  paid  his  fare  to  this  point;  and 
that  on  reaching  the  same  the  train  only  slowed 
up,  and  did  not  stop,  so  that  plaintiff,  *'in  order 
to  keep  from  being  carried  beyond  his  destina- 
tion, was  compelled  to  got  nom  the  moving 
train,"  and  in  so  doing  was  seriously  Itijurad, — 
does  not  set  forth  s  cause  of  action.  It  appearing 
from  these  allegations  that  plaintiff's  Injuxy  was 
caused  by  his  own  voluntary  act  in  talcing  a  dsn- 
gerous  risk  if  the  train  was  moving  so  rapidly 
as  to  moke  learlog  It  unsafe;  or,  If  not,  that  the 
injury  must  have  resalted  from  a  mere  accident, 
or  from  ]^aintur«  own  carelessness  in  getting 
off. 

9.  Where  an  amendment  to  a  declaration  ia 
offered,  and  disallowed  by  the  ooort,  It  does  not 
oonatltute  a  part  of  tha  record;  and,  in  order  to 
have  this  court  review  the  nulng  of  the  conrt 
below  In  rejecting  such  offered  amendment,  It 
should  be  set  out  in  the  bill  of  exceptions,  or 
annexed  to  the  same  as  an  exhibit,  properly  aa- 
thenUcated.  Sibley  v.  AssoolaUon,  US.  B.  Bsfk 
888,  Sr  Oa.  788,  (deoided  this  taim^ 
(ayOtani*  by  Ms  Cdttrt) 

Error  from  superior  court,  Floyd  coub> 
ty;  Maddox,  Judge.  Affirmed. 

Action  by  one  Barnett  against  the  East 
TenoeBsee,  Vli^inla  A  Georgia  Railway 
Companyfor  personal  Injuries.  Judgment 
for  defendant.   Plaintiff  brings  error. 

DeaD  A  Smith,  for  plaintiff  In  error.  A. 
O.  Baeon,  Dorsey  Howell^  and  fP.  T. 
Tarabalh  for  defendant  In  error. 

Pbb  Cdkiah.  Judgment  affirmed. 


Markham  t.Whitbhurst  et  al. 

(Supreme  Court  of  North  Carolina.  Sat.  M, 
1891.) 

FXAnPULEMT  CoimETAlTOBS— GOMTSACT  FOB  IiABOB 

— Coksidbratioit  Paid  to  Wira. 
1.  Defendant  was  the  inventor  of  a  formula 
for  the  manufactoxe  of  medicated  cigarettes.  A 
company  was  formed  to  manufacture  them,  and, 
in  consideratiou  of  his  famishing  his  s^^oes 
■nd  formula  in  the  busineas,  a  number  of  the 
shares  of  the  stock  were  Issued  to  his  wife,  for 
which  she  paid  nothing.  Defendant  was  Insolv- 
ent at  the  time  ot  the  transactioo.  Held,  that  sack 
stock  was  sul^ect  to  the  paymoit  ot  bis  debts. 

S.  .Though  his  creditors  oonld  have  no  lion 
on  his  skill  fn  the  mauufaoture  of  the  oigarettBsi, 
and  be  could  devote  aaob  skill  to  the  suimort  of 
his  wife,  yet  be  could  not  sell  the  fommiia,  sad 
agree  to  manufacture  under  It^  and,  by  bavlng 
the  BtotA  which  he  received  In  payment  trana- 
ferred  to  his  wife,  defeat  the  rights  of  his  cred- 
itors. Osborne  v.  Wilkes,  IS  S.  B.  Rep.  SH5,  IQt 
H.  C.  678  distinguished. 
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Appeal  from  •nperlor  court,  Dnrkam 
county;  Edwin  T.  Botkin.  .lodge. 

Action  by  H.  H.  Marktaum,  receiver, 
agalQSt  R.  F.  Wbtteborst  and  Sarah  E. 
VVhitehuret,  blH  wife,  to  recover  certain 
atock  Isaned  to  the  wife,  to  defraod  credit- 
ors of  ttae  taneband.  Detoidants*  demnr- 
rpr  to  the  petition  was  overroled.  and 
judgment  entered  for  plaintiff.  Defend- 
antB  appeal.  Affirmed. 

Defeudant  K.  P.  Whitehnrst  was  the  In- 
Teutur  of  a  lormnla  forthemauufactore 
of  medicated  cigarettea.  A  company  be- 
ing formed  to  maaafactnre  them,  he  con- 
tracted to  fumlBfa  anch  formula  and  hla 
services.  In  conelderatlon  of  98  abares  of 
tbe  company's  stock,  whleb  were  Issued 
to  talB  wife.   He  was  InsolTent  at  tbe  time. 

Boone  A  Parker,  for  appellants.  W.  W. 
FuUer  and  J.  8,  Sianniag;,  for  appellee. 

Sbbphbrd,  J.  It  Is  unqneetlonably  true 
that  the  purely  mental  conception  of  a 
Judgment  debtor  cannot  be  reached  by  his 
creditors,  and  subjected  to  the  payment  of 
bis  Indebtedness.  But  says  Lord  ai^t&n- 
LY,  (referring  to  the  proposition  that  an 
Invention  was  an  idea  or  scheme  In  a 
man's  head,  which  could  not  be  reached 
by  proceaa  of  law,)  "if  an  inventor  avail 
himself  ol  hla  knowledge  and  skill,  and 
thereby  acquire  a  beneficial  Interest, 
which  may  be  the  subject  of  asslOTment, 
I  cannot  frame  to  myseU  an  argnment 
why  that  Interest  should  not  pass  In  the 
same  manner  an  any  other  property  ac- 
quired hy  his  personal  Industry."  Hesse 
v.  Stevenson.  8  Bos.  &  P.  565;  Walt, 
Fraud.  Conr.  §  38.  Mr.  Walt,  In  section  24. 
says  "that  the  manifest  tendency  of  the 
aathorlti«9S  is  to  reclaim  every  Ppeeles  of 
the  debtor's  property,  prospective  or  con- 
tingent, for  the  creditor.  As  ban  been 
shown,  [he  further  remarkii,]  transtera  of 
intangible  Interests  and  rights  In  action, 
stocks,  annuities,  lite  Insurance  poMclefl, 
bonk  royalties,  patent-rights,  property 
nf  Imp^oned  felons,  legacies,  and  rhoaes 
In  action  generally,  may  be  reached. "  See. 
also.  Burton  v.  Farlnholt,  S6  N.  C.  260, 
and  Worthy  T.  Brady,  91  N.  0.  966.  If, 
tberriore,'  as  it  appears  In  the  present 
case,  the  judcment  debtor  acquired  a  right 
to  the  stoc^  In  controverey  in  considera- 
tion of  the  formula  furnished  by  him  for 
tbe  manufacture  of  medicated  cigarettes, 
such  aright  wnea beneficial Interettt,  whleb 
was  subject  to  the  demands  of  hla  credit- 
ors; and  II  he,  being  Inaolvent,  and  with- 
out reserving  sufficient  property  to  pay 
his  existing  Indebtedness,  caused  the  said 
stock  to  be  isaued  In  the  name  of  his  wife, 
(she  not  being  a  pnrchaaer  for  value,)  It 
would  aeem  very  clear  that  the  plaintiff 
would  be  entitled  to  the  relief  prayed  tor. 

It  Is  Insisted,  howerer.  that  tbe  creditor 
has  no  lien  upon  the  labor,  skill,  or  attain- 
ments of  the  debtor,  and  that  he  may 
Kratultoualy  devote  them  to  theeupport 
of  bis  wife  and  family.  Granting  tbe  prin- 
ciple as  laid  down  andquallfled  In  Osborne 
V,  Wilkes,  108  N.  C.  678,  18  H.  E.  Rep.  286. 
(and  further  than  this  we  are  not  prepared 
to  go,)  we  do  not  see  how  It  ajiplles  to 
the  case  before  us.  The  Judgment  debtor 
possesses  a  certain  valuable  form  ula. 
wblcb  he  sells  for  so  much  stock,  which 
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stock  he  procures  to  be  Issued  In  the  name 
of  his  wife.  This,  surely.  Is  not  merely  de- 
voting his  iwrsonal  services  and  skill  for 
the  wife's  benefit,  but  it  is  the  acquisition 
by  him  of  a  thing  of  value,  which  Is  sub- 
ject to  the  claims  of  his  creditors.  Besides, 
It  does  not  appear  thai  he  was  to  devote 
bis  services  to  tbe  company  except  to  the 
extent  that  he  was  to  carry  out  the  for- 
mula and  make  It  valuable.  Even  If  he 
had  agreed  to  perform  future  personal 
services  In  consideration  of  the  stock  then 
issued,  our  case  would  not  tall  within  the 
principle  stated ;  for  a  debtor  **  la  not  per- 
mlttPd  to  treasure  apa  fund  accruing  from 
bis  Isbor  orvocatlon.  whatever  It  may  be, 
and  claim  that  It  shall  be  protected  for 
the  benefit  of  himself  or  bis  family  against 
the  demands  of  creditors.  Every  agree- 
ment ur  contrivance  entered  Into  with 
such  a  Tlew— to  deprive  bis  creditors  of 
bis  future  earnings,  and  enable  him  to  re> 
tain  and  use  them  for  his  benefit  and  ad* 
vantage,  or  to  make  a  permanent  provis- 
ion forbls  family— Is  trandnlentandvold." 
Bump.  Fraud.  Conv.  970,  citing  Hamilton 
v.  Zimmerman,  6  Sneed,  89;  Tripp  v. 
Chllds,  14  Barb.  86;  Patterson  v.  Camo- 
bell,  9  Ala.  988;  and  other  decisions.  A^'it 
Is  not  contended,  upon  the  testimony, 
that  the  wife  is  a  purchaser  for  value,  we 
are  of  the  opinion,  for  the  foregoing  rea- 
sons, that  tbe  plaintiff  was  entitled  to  re- 
cover, and  that  the  Judgment  should  be 
affirmed. 


SOCTHBRN  FLOIIB  CO.  V.  McIVEK  et  &l. 

(SviamM  Court  of  North  Carolina.   Nov.  94, 

1881.) 

VRiVDUhsan  CtnmrrANCBs— EviDBjfos— CoiTBrD- 

BRATIOn. 

In  a  creditor's  action  to  set  aside  an  as- 
■ignment  for  fraud,  a  motion  was  mude  to  have  a 
preferred  creditor  refund  to  tbe  assignee,  on  the 
eronna  of  fraud,  a  payment  to  him  as  such  cred- 
itor. Aside  from  the  payment  the  only  evidence 
in  support  of  the  motion  was  the  sworn  com- 

flalnt,  which  alleged  that  tbe  payment  waa 
randuleut,  that  tbe  preferred  creditor  was  la- 
aolvent,  and  a  son  of  one  and  a  brother  of  tbe 
other  member  of  tbe  firm  which  made  the  assign- 
ment. The  members  of  such  firm,  the  assignee, 
and  the  preferred  creditor  all  denied  the  alleged 
fraud.  The  preferred  creditor  gave  evidence  aa 
to  his  solvency,  and  claimed  tut  the  payment 
was  made  for  an  honest  debt.  Held,  that  the 
motion  was  properly  denied. 

Appeal  from  superior  court.  Cumberland 
county;  Edwin  T.  Boykin,  Judge. 

Action  by  the  Southern  Flour  Company 
against  A.  Mclver  &  Son,  H.  L.  Cook,  and 
John  S.  Mclver  to  set  aside  a  payment 
made  by  Cook,  as  assignee,  to  John  S.  Mc- 
lver, aa  preferred  creditor  of  Mclver  & 
Son.  Motion  was  made  to  have  such 
money  paid  to  the  asalgflee  pending  a 
bearing  on  the  merits.  Motion  denied, 
and  plaintiff  appeals.  Affirmed. 

Statement  by  the  Cocrt.  Tlila  Is  a 
creditor's  action.  The  complaint  alleges 
that  the  defendants  A.  Mclver  &  Son, 
merchants,  became  Insolvent,  and  on  the 
2»th  of  May,  1891,  fraudulently  conveyed 
their  stock  of  goods  and  other  property 
to  the  other  defendants.  H.  L.  Cook  and 
John  8.  Mclver,  as  assignees,  ostensibly 
for  the  purpose  of  paying  the  debts  at 
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their  nameroQa  creditors ;  that  they  cIbb- 
slfled  the  latter,  preterrlDg  some  of  them 
over  others,  ant]  eepeciaUy  the  said  John 
8.  as  to  a  large  debt,  which  ftie  allef^d 
was  without  consideration  and  fraudu- 
lent. It  alleges  further  that  the  convey- 
ance so  made  iR  intended  to  hinder,  delay, 
and  defraud  the  creditors  of  said  Arm; 
that  the  Mild  Cook  and  John  8.  Mclver, 
asslKQeea,  are  Insolvent,  etc.  It  demands 
Judgment  that  a  receiver  be  appointed; 
that  the  said  asslt^nees  be  restrained  by  In- 
junction from  disbarslnK  any  of  the  assets 
that  have  or  shall  cume  Into  their  hands 
pending  the  action;  that  the  deed  of  as- 
signment be  declared  void  lor  fraud;  and 
that  the  proceeds  of  the  property  be  dis- 
tributed to  the  creditors  according  to  their 
respective  rights,  etc.  The  defendants  ad- 
mit in  their  several  answers  the  Insoiren- 
cy  of  the  said  firm  and  the  execution  of  the 
deed,  but  positively  deny,  much  In  detail, 
all  fraud,  fraudulent  purposes  and  prac- 
'tlces;  they  deny  that  Che  said  assignees 
are  insolvent;  and  the  said  John  tf.  and 
the  said  firm,  especially,  deny  that  his  pre- 
ferred debt  is  fraudulent  and  that  he  is  in- 
solvent, and  he  specifies  much  ol  his  prop- 
erty, etc.,  and  the  consideration  nf  bis 
debt,  etc  The  court  granted  an  Injtinc- 
tion  pending  the  action,  but  refused  to 
appoint  a  receiver.  It,  however,  directed 
that  one  of  the  said  assignees,  the  said 
Cook,  be  charged  with  all  the  assets  of  all 
kinds  conveyed  to  the  said  assignees ; 
that  he  collect  the  assets  and  hold  the 
same  subject  to  the  order  of  the  court; 
and  tbat  he  make  report  of  assets  that 
come  into  the  bands  of  the  said  aeslgaees 
and  into  his  hands,  and  of  disburdemeuts 
made  by  them,  etc.  He  made  soch  report, 
from  which,  among  other  things,  it  ap- 

F eared  that  he  and  the  said  John  S.  Me- 
rer, on  the  27th  of  May,  1801.  paid  to  the 
latter  his  said  preferred  debt.  Thereupon 
a  Judge,  in  vacation,  granted  a  rule  upon 
the  said  John  S.  Mclver  to  show  cause 
why  he  should  notrefund  to  the  said  Cook 
the  said  sum  of  money  so  received  by  him. 
The  court  beard  the  motioD  in  that  re- 
spect at  chambers.  It  found  the  lactH  and 
denied  the  motion,  making  record  thereof 
as  follows:  **Tbe  deed  of  assignment  was 
made  on  May  aoth,  1891.  The  summons 
was  Issued  May  28th,  1891,  and  on  that 
da.v  a  restraining  order  was  issued  by 
WHiTAKeR,  J.,  and  served  on  defendant  H. 
L.  Cook  on  May  29th,  1891,  and  served  on 
def^dant  John  8.  Mclver  on  May  dOtb, 
1S81.  On  May  27th  and  2»tb,  1891,  the  de. 
lendant  John  8.  Mclver  received  of  H.  L. 
Cook  and  John  S.  Mclver,  assignees,  the 
sum  of  $103.31,  and.  upon  a  motion  to 
show  cause  why  he.  the  said  John  S.  Mc- 
lver, should  not  refund  the  said  sum  toH. 
L.  Cook,  who-has  charge  of  the  fund  un- 
der order  of  thecourt,  the  defendant  comes 
In  and  filed  the  following  answer,  to-wlt: 
'John  8.  Mclver.  In  answer  to  the  order 
to  show  cause  why  he  should  not  be  re- 
quired to  pay  over  to  H.  L.  Cook,  as- 
signee, the  amount  paid  him  on  his  debt, 
preferred  in  the  deed  of  assignment,  says 
that  the  amount  of  f  103.31  was  actually 
applied  by  said  John  S.  Mclver  and  H.  L. 
Cook,  assignees  of  A.  Mclver  &  8on,  under 
the  deed  ol  assignment  under  which  they 


were  acting,  to  the  preferred  debt  nf 
¥1,000,  before  the  service  of  the  suuinious 
or  restraining  order  herein,  and  before 
they  had  any  notice  of  the  same,  or  of  an 
Intention  to  bring  suit;  that  said  money 
was  honestly  and  Aouatf Reapplied  to  said 
preferred  debt  in  good  faith,  according  to 
the  direction  and  terms  of  said  deed  of  as- 
signment, and  at  the  time  before  aatd  salt 
or  service  of  summons  or  restraining  or- 
der the  said  money  bad  been  paid  to  said 
John  8.  Mclver  on  his  said  debt;  that  he 
had  no  funds  In  his  hands,  as  assignee, 
at  the  time  of  service  of  summons  and  re- 
straining order,  except  what  Is  accoanted 
for  in  the  report  of  H.  Ij.  Cook,  amia^nee, 
and  he  has  none  now  In  his  hands  as  as- 
signee, nor  since  bis  removal.  AtBant 
prays  the  court  to  grant  an  order  dismiss- 
ing the  motion,  and  for  such  other  and 
further  relief  as  he  may  be  entitled  to.' 
Upon  the  hearing,  the  court  denied  the 
motion  to  require  John  8.  Mclver  to  re- 
fund the  money  to  H.  L.  Cook,  and  the 
plalntitRa  appealed  from  the  Judgment  ren- 
dered. " 

Ariuistead  Jones&nd  John  W.  Biaatiule, 
for  appellant.  Thos.  H.  Huttou  and  W. 
E.  Murchihoa,  for  appellees. 

MenniMON,  C.  J.  If  It  be  granted  that 
thecourt  bad  authority  upon  motion  in 
the  cou»e  of  the  action  to  grant  relief  in 
cases  sufficiently  proT«i,  aoch  as  tbat  In- 
voked by  the  motion  now  nnderreview,  we 
think  the  court  properly  denied  the  mo- 
tion. Apart  fom  the  payment  of  the  pre- 
ferred debt  of  John  8.  Mclver,  one  of  the 
assignees,  shortly  before  this  action  be- 
ean,  the  only  evidence  to  support  the  mo- 
tion was  the  sworn  complaint  used  as  an 
affldavlt.  The  allegation  of  fraud  as  to 
that  debt  was  very  general;  the  principal 
facts  stated  as  evidence  of  it  were  that  lie 
was  Insolvent,  and  son  of  one  and  the 
brother  of  the  other  member  of  the  firm 
which  made  the  deed  of  assignment.  But 
he  and  his  co-defendants  of  the  firm  posi- 
tively deny  the  alleged  fraud,  and  aver  the 
perfect  honesty  of  the  debt,  statlncf  the 
consideration  tberecrf.  and  that  aaabstan- 
tlal  part  of  it  was  money  advanced  to  the 
firm  to  aid  It  in  the  prosecution  of  Its  bos- 
iness.  He  also  denies  that  he  was  or  is  In- 
solvent. He  avers  hie  solvency, and  states 
facts  much  In  detail  as  to  his  property, 
going  to  show  that  he  is  solvent.  He  fur- 
ther swears  tbat  the  payment  of  the  debt 
was  made  before  this  action  bt^an,  In 
good  faith,  and  that  he  had  no  notice  of 
the  action  or  a  purpose  to  bring  It;  that 
such  payment  was  made  fairly,  and  with 
no  fraudulent  or  dishonest  intent.  All  the 
defendants  positively  deny  all  fraud  and 
fraudulent  intent,  and  give  In  evidence 
facts  and  circumstances  tending  more  or 
less  to  sustain  their  denial  as  true.  There 
la  some  evidence  of  bad  faith  and  Intuda- 
lent  purpose,  but  all  this  Is  strennouely 
denied  by  the  defendants,  and  they  give 
evidence  of  facts  altd  circumstances  tbat 
tend  strongly  to  show  good  faith,  and  a 
purpoHe  on  the  part  of  John  8.  Mclver  to 
avail  himself  of  an  advantage  that  be 
might  not  dlshoneatly  take.  Tbeevidencv 
preponderates,  aa  we  see  it.  in  favor  <if  the 
appellee.  The  plaintiffs  are  not  entitled 
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to  the  relief  demaoded  by  the  motion,  dd- 
less  It  appears  wttb  reasonable  certainty 
tbat  the  transaction  and  acts  complained 
of  are  (raodulent,  and  that  thej  will  suffer 
Injustlceand  loss  If  rellefshallnut  be  grant- 
ed pondluK  the  action  antll  the  hearing 
upon  the  merits.  The  eTldence  of  the 
plaintiffs  for  the  present  purpose,  In  view 
of  that  of  the  defendants,  Is  not  satisfac- 
tory, or  sufficient  to  entitle  them  to  have 
their  motion  allowed.  It  appears  stroDg- 
ly  that  Jobn  S.  Mclver  Is  not  Insolvent, 
aud  they  will  have  their  remedy  against 
htm  when  the  case  shall  be  dinposed  of  on 
the  whole  merits.  It  it  turns  out  that  he 
and  others  have  perpetrated  the  alleged 
fraad,  as  he  may  hare  done,  he  will  be 
amenable  in  thin  action.  There  Is  no  er- 
ror. Let  this  be  certified  to  the  soperlor 
court  according  to  law.  It  Is  so  ordeied. 


Walkeb  t,  Adahb. 

(Suprsms  Court  qf  North  CamMna.  Kor.  M, 
1891.) 

MlKBiAOi  LiOBNSS— BxAHiNi.Tioif  or  Afplioaht. 

Where  the  register  of  deed*  administers  to 
tlie  pKwm  applTlng  for  a  marriage  license  an 
oath  as  to  ue  legal  mpaclty  of  the  parties,  In 
accordance  with  Acts  N.  C.  1887,  a.  881,  and  the 
evidence  is  sach  as  to  render  it  probable  there  Is 
no  legal  Impediment,  It  Is  a  sufficient  compliance 
with  Code  N.  C.  %  im,  declaring  it  the  duty  of 
such  officer  to  make  reasonable  Inquiry  as  to 
whether  there  Is  any  legal  impediment  to  the 
proposed  marriage,  and  the  register  is  not  liable 
for  the  statutory  penalty. 

Appeal  from  snperlor  court,  Wilkes 
county;  John  6.  Bynuh,  Judge, 

Action  by  .1.  F.Walker  against  J.  M. 
Adams  to  recorer  a  statutory  penalty. 
Judgment  for  defendant.  Plaintiff  ap* 
peals.  Affirmed. 

Statbuent  by  thk  Coubt.  This  action 
was  broogbtln  the  court  of  a  Justice  of  the 
peace  to  recorer  the  penalty  of  $200,  pre- 
scribed by  Code,  §  1616,  which  It  is  alleged 
the  defendant  Incurred,  in  that,  on  the  9tb 
of  December,  1890,  he,  as  register  of  deeds 
of  the  county  of  Wilkee,  issued  a  license 
for  the  marriage  of  the  male  and  female 
persons  named  In  the  pleadings,  the  fe- 
male being  a  daughter  of  the  plaintiff, 
refiiding  with  falm,  and  at  that  time  un- 
der the  age  of  15  years,  without  a  written 
consent  of  the  father,  as  required  by  Code, 
$  1814.  In  that  court  there  was  judKinent 
for  the  defendant,  and  the  plaintiff  ap- 
pealed to  the  superior  court.  In  the  lat- 
ter eoart  the  parties  agreed  upon  and  su  b- 
mlttpd  tbe  material  facts  of  the  case  to 
the  court  for  its  Jndgment.  Thereupon 
there  wae  ludgment  for  the  defendant, 
and  the  plaintiff  excepted,  and  appealed 
to  this  court.  It  appeared  that,  when 
the  said  male  person  applied  for  the  license, 
the  defendant  said  to  him:  "Judging 
from  your  appearance,  I  take  you  to  be 
ot  age;  but  I  do  not  know  the  female 
whom  you  propose  to  marry. "  The  lat- 
ter said,  "She  la  about  igyenrs  old."  The 
defendant  said,  "Will  you  make  affidavit 
ofthatfaet?"  and  he  replied  he  would.  The 
defendant  administered  an  outh  to  the 
said  person,  and  be  testified  by  his  afflda- 
Tit  tbat  tbe  persona  fur  wbom  the  Ueeuse 
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was  Intended  (he  being  the  male)  were  of 
the  lawful  age  to  marry, -and  that  be  be- 
lieved there  wae  no  legal  cause  or  lm(>edU 
mentin  the  way  of  their  marriage.  The 
affidavit  was  attached  to  the  license. 
The  defendant  knew  tbe  male  person  so 
applying.  He  did  not  know  bis  churacter, 
but  had  heard  nothing  against  him. 

A.  E.  Holton  and  J.  C.  L.  HarHa,  tor 
appellee. 

MsBBiuoN,  C.  J.  Tbe  statute  (Code,  S 
1816)  makes  It  the  Imperative  duty  of  the 
register  of  deeds  to  make  reasonable  In- 
quiry, before  be  Issues  a  license  for  tbe 
marriage  of  any  two  persons,  asto  wheth- 
er there  is  any  legnl  Impediment  in  the 
way  of  the  proposed  marriage,  and 
whether  either  of  the  parties  to  be  married 
is  under  the  age  of  IK  years,  and  has  not 
the  consent  In  writing  of  tbe  father  or 
other  person  having  the  lawful  care  and 
control  of  such  peratm,  as  prescribed  by 
the  statute,  (Code,  {  1814,)  that  such  mar- 
riage may  be  bad.  If  he  lasaeH  license 
without  sucb  inquiry,  and  sach  impedi- 
ment exists,  be  tbereby  Incurs  tbe  penalty 
of  9200  In  favor  of  any  person  wbo  shall 
sue  tor  the  same.  This  statute  has  been 
repeatedly  interpreted  by  this  court  tn 
varying  aspects  of  It.  Bowles  v.  Coch- 
ran. 93  N.  C.  398;  WIllIamH  v.  Hodges,  101 
N.  C.  800,  7  S.  E.  Rep.  786;  Magxett  v. 
Roberts.  108  N.  C.  174.  12  S.  B.  Rep.  890.  In 
this  case  tbe  male  person  proposing  to 
be  married  applied  to  tbe  defendant  ro- 
ister of  deeds  tor  the  marriage  license. 
The  defendant  knew  bim.  and,  while  be 
did  not  know  his  character, he  knewnoth-* 
log  against  him.  He  asked  him  as  to  the 
age  ot  the  female,  aud  was  assured  that 
she  was  about  19  years  of  age.  He  was 
properly  not  content  to  accept  the  verbal 
statement  of  the  person  so  applying,  but 
he  required  him  to  make  affidavit  of  the 
fact,  and  he  did  so,  so  tar  as  the  defend- 
ant could  see,  In  good  faith.  He  had  no 
reason — none  appears  or  Is  suggested — to 
believe  the  contrary.  The  statute  (Acts 
1887,  c.  831)  alio WH  the  register  of  deeds, 
when  it  shall  appear  to  him  that  it  la 
probable  there  Is  any  legal  Impediment 
to  the  proposed  marriage,  to  administer 
an  oath  to  tbe  person  applying  for  the 
license  as  to  the  legal  capacity  of  the 
parties  to  contract  a  marriage.  The  pur- 
pose of  this  statute  Is  to  facilitate  and 
help  the  reaHonable  Inquiry  to  he  made 
by  the  register,  and  such  inquiry  is  rea- 
sonable when  the  evidence  before  the  reg- 
ister is  sach  as  renders  U  probable  there  Is 
no  legal  Impediment.  Nothing  to  the 
contrary  appearing,  surely  the  affidavit 
of  a  party,  known  to  the  register,  apply- 
ing for  a  Ifcense,  that  there  was  no  such 
Impediment,  and  tbat  the  female  to  be 
married  was  above  the  age  of  18  years, 
made  It  probable  In  the  mind  of  tbe  de- 
fendant that  no  legal  objection  to  the 
marriage  existed.  If  there  had  been  oth- 
er evidence  and  facts  and  circumstances 
tending  to  put  the  register  on  further  in- 
quiry. It  might  have  been  otherwise. 
But  there  was  no  such  evidence,  and,  so 
far  as  appears,  the  deteudant  was  cau- 
tious, and  acted  In  good  faith.  Tbe  in- 
quiry was  reasonable,  In  contemplation 
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ol  the  atatate.  and  the  defendant,  there- 
lore,  did  not  incur  the  penalty.  See  caaea 
dted  Bopra.  Judgment  affirmed. 


pAaa     Pab8  et  vx. 

(SumrM  Ctmrt  qf  North  Carolina.  Kor.  M, 

1881.) 

CoinmiE- Claim— INBEPEXDENT  TKAH8i.CTiojf— 

NOHSOIT. 

In  North  Carolina  whsra  dafeadaat,  in  aa 
action  to  recoTOT  a  debt  and  to  foreclose  a  mort- 
gage securlDglt,  alleges,  bywayof  couDter-olalm, 
that  there  Is  dne  him  a  sum  oi  money  placed  in 
tnut  for  him  in  piaintiff'a  banda,  it  is  not  a 
oounter-clalm  growing  oat  oi  aad  invol?ing 
plaintiff's  eanae  ot  aoocni,  and  plalntig  nay  take 
a  nonsuit, 

Appeal  from  anperlor  eonrt,  Snrry  coun- 
ty ;  John  *3.  Bthuu,  Judffe. 

Action  by  E.  H.  Pass  a^net  John  W. 
Pass  and  wife  to  foreclose  a  mortf^ajce. 
At  the  proper  time  plaintiff  asked  to  be 
allowedto  take  a  nonsnlt.  Denied.  Plain- 
tlft  appeals.  Revereed. 

IStatbment  bt  TBS  CoDBT.  The  plaintiff 
brongbt  thla  action  to  recover  the  debt 
and  foredoae  the  mortgage  of  land  to  8©- 
care  It,  specified  In  the  complaint.  The 
answer  denies  the  material  allPKatlons  of 
the  complaint,  and  among  other  things 
alleges  "that  said  note  and  mortgage,  re- 
ferred to  In  Checomplalnt,  was  afrandulent 
arrangement  entered  Into  between  plaintiff 
and  defendant  fortheparpoaeaod  with  the 
Intent  to  hinder,  d^lay,  and  defraud  the 
creditors  of  thlBdefendantatthereqaestof 
plaintiff,  and  through  the  advice  and  cuun- 
*sel  of  plaintiff  in  thla  action,  be  being  an 
older  brother  of  defendant,  and  defend- 
ant relying  upon  hts  advice  and  counsel. " 
It  further  allt^ces  a  counter-claim,  which  It 
Is  conceded  may  be  litigated  in  thla  action, 
but  It  la  not  material  here.  The  answer 
demands  Judgment  that  the  said  note  be 
Burreodered  to  the  defendant,  and  that  the 
mortgage  be  canceled,  etc.  The  plaintiff 
asked  at  the  proper  time  to  be  allowed  to 
"take  a  nonsuit"  as  to  bis  alleged  cause 
of  action,  but  the  courtdenled  his  motion, 
and  made  an  order,  uf  which  the  following 
la  a  copy:  "This  cause  coming  on  to  be 
beard  upon  complaint,  aoswur,  and  rep- 
lication, and  tbeplalntlff's  motion  fornon- 
Bult,  and  It  appearing  that  the  defendants 
have  set  up  an  equitable  defense  to  the 
plaintiff's  cause  of  action,  to- wit,  that  the 
bond  and  deed  declared  on  by  plaintiff 
were  fraudulent,  and  Inslot  npon  the  Issue 
being  tried  by  a  jury,  it  la  adjudged  that 
plaintiff's  motion  be  denied,  and  the  canse 
stand  for  trial  npon  the  fssues  raised  by 
defendants'  answer."  Plaintiff  excepted, 
and  appealed  to  this  court. 

Wittsott  A  Baxton,  tor  appellant.  T.  C* 
Pbillipa  and  A,  E.  HoUon^  tor  appellees. 

Mebbimon,  C.  J.  Very  certainly  the 
plalntitr  bad  the  right  to  dismiss  as 
to  his  cause  of  action,  and.  In  effect,  be- 
come nonsuit  under  the  present  method 
of  civil  procedure,  unless  the  defendant 
pleaded  by  his  answer  a  counter-claim 
arising  ont  of  and  Involving  the  plaintiff's 
alleged  canse  ot  action.  This  Is  so  wheth- 
T  the  cause  of  action  be  l^al  or  etiulta- 
de,  or  both  legal  and  equitable,  and,  for 


the  like  reasons,  that  need  not  be  here 
restated.  Whedbee  v.  Leggett,  92  N.  C. 
466;  Bank  v.  Stewart,  93  N.  C.  402;  Mc- 
Neil) T. Lawton,lf7  N.C.16,1  M.E.  Hep.  4U:t; 
Bynum  v.  Powe.  97  N.  C.  874,  2  8.  E.  Kep. 
170:  Oatewood  v.  Leak.  99  N.  C.  363.  6  8. 
£.  Rep.  706;  Mannfacturlng  Co.  v.  Buxton. 
105  N.  C.  74.  11  S.  E.  Rep.  364.  Then  did 
thedefeodontall^  a  conntpr-clalm  grow- 
ing out  of  and  involving  the  plalntlfrs 
cause  ot  action  1  We  think  not.  He  al- 
leges. In  general  tf^rma  and  effect,  that  the 
plaintiff's  cause  of  action,  the  note  and 
mortgage,  was  a  fraudulent  transaction 
sufm^estedby  theplaintlff,and  participated 
In  by  the  plaintiff  and  himself  for  the  pur- 
Ewseof  hindering,  delaying,  and  defrauding 
thedetendant'a  creditors.  In  such  case  the 
conrt  win  not  help  either  of  the  partlea. 
The  cause  ot  action  Is  thoroughly  tainted- 
with  fraud,and  both  parties  are  purticepa 
erimints.  The  plaintiff  alleges  no  honest 
cause  of  action,  and  the  defendant  has  no 
founter-clalm.  In  any  aspect  of  the  matter, 
that  the  court  will  take  notice  of  and  en- 
force. The  parties  are  in  pari  delicto. 
Hence  there  Is  no  reason  why  the  plalntiff 
may  not  abandon  bis  action,  and  go  oat 
of  court.  It  seems  that  the  d^endant 
may  have  Intended  to  allege  the  fraud  of 
the  plaintiff,  and  that  be  did  not  inten- 
tionally share  therein;  that  the  plalntitr 
was  Intelligent,  and  he  was  Ignorant; 
that  he  hence  confided  In  hts  brother,  who 
misled,  entrapped,  deceived,  and  defraud- 
ed the  defendant  for  hla  own  gain  and  ad- 
vantage; but  clearly  he  did  not  so  all^ce. 
In  terras  or  effect.  If  he  might  have  al- 
leged a  possible  case  in  which  the  court 
could  and  would  have  granted  relief 
to  him,  he  might  have  asked  leave  to 
amend  bis  answer,  but  he  did  not  do  ao. 
Hence  the  plaintiff  was  mtttled  to  hnve 
hhi  motion  allowed.  There  Is  error.  Th« 
orderappealed  from  must  be  reversed,  and 
the  motion  ot  plalntllf  allowed,  unleHS  rbe 
court  shall,  for  canse  satisfactory  to  It, 
allow  the  defendant  to  amend  his  answer. 
To  that  end  let  this  opinion  be  certified  to 
the  superior  court.   It  is  so  ordered. 


Jbstbb  et  aJ.  v.  Datib  et  al. 

(Supname  Court  f)f  North  Carolina.  Dee.  l, 
1881.) 

AsvEBss  PosssesioK— TaKAHTS  m  Comio^t. 

1.  A  teaaot  Id  common  under  •  trosteeuuuiot 
acquire  title  ag&lnst  his  co-tenants  by  adrersa 
poaseBsionforlesd  than  20  years.  Fafev.  Branch. 
97  N.  C.  97,  1  8.  E.  Rep.  625,  foUowed. 

a.  A  cestui  que  trugt  in  posseaslon  nnder  the 
trostoe  cannot,  oy  adrerae  posaeaalon  under  m 
deed  from  the  aaoie  grantor  snbeeQaeat  to  the 
trust,  acquire  title  against  his  tniatee  or  hia  oo- 
tenanta. 

Appeal  from  superior  conrt,  Tadkin 
county;  W  A.  Hoke,  Judge. 

Special  proceeding  to  try  title  by  R.  F. 
Jester  against  J.  W.  Davis  and  others. 
From  a  Judgment  for  plalntlO,  J.  W.  Davis 
appeals.  Affirmed. 

Statkment  bt  the  Coubt.  The  defend- 
ant J.  W.  Davla  answered  and  set  up  sole 
seisin.  The  plaintiffs  Introduced  a  deed 
from  Joslab  Davis  to  Htephen  Davis,  as 
trustee.  Also  deed  marked  "  Exhibit  B.' 
tor  the  sole  purpose  of  estoppf  ng  J.  W.  Dii^ 


Digitized  by 


Google 


X.  &)  GOBE  e. 

Tti.  Defendant  J.  W.  Darls  Introdneed  a 
deed  from  Josiah  Davie  to  J.  W.  BaTls.  It 
was  admitted  tJiat  them  dcedB  covered 
tbt)  locus  in  quo.  Plalntlffa  Introdaced  A. 
J.  McCollam,  who  teatffled  that  the  plain- 
tiffs and  defendants  are  the  children  And 

Sraadchlldren  of  Josiah  Uavls  and  Lonlaa 
tirts,  and  the  children  referred  to  In  the 
finitileed.  That  Uiere  were  nine  children, 
all  of  age,  and  IWlng  at  the  death  of  their 
mother,— (our  eons  and  five  daaehters. 
That  three  of  the  dansbteni  were  married 
hefore  the  death  ol  thuir  mother,  and  that 
T.  J.  McCoUum  lived  on  the  lands  about 
one  year  after  the  death  ol  thtir  mother, 
when  they  married  and  left.  While  they 
were  there  J.  W.  Davis  snpported  them. 
That  Joelah  Davis  died  abont  two  years 
affo,  and  bis  wife  Loolsa  Da  via  died  abou  t 
twelve  ur  thirteen  years  sro.   That  she 
lived  with  J.W.Davie  on  the  lands  after 
the  deed  from  Josiah  Davis  to  J.  W.  Davis 
waB  made,  and  np  to  tbetlme  o(  herdeath. 
That  J.  Vi.  Davis  snpported  her.  On 
enwi-eiaminatlon  witness  stated  that  J. 
W.  Davis  had  been  in  possession  of  the 
lands,  cultlvatinf;  them,  since  the  death 
of  Loulfta  Davis,  "the  mother."  Tliere 
wasadliipute  about  It  between  him  and 
the  other  children.  They  were  claiming 
It,  aud  he  was  boldlns  It  under  his  deed. 
That  J.  W.  Davis  has  been  on  lands  since 
the  death  of  liOulsa  Davis,  twelve  or  thir- 
teen years  ago;  has  cleared  and  fenced  It. 
He  has  had  exclastve  possession  since  the 
date  of  the  deed  marked  "Exhibit  B." 
That  J,  F.  Davis  died  about  one  year  ago, 
and  that  his  children  are  minors.  Plain- 
titr  rested.   Defendant  J.  W,  Davis  claims 
ander  the  deed  marked  "B."  and  contends 
that  the  claim  of  the  plalntllfs  and  other 
defendants  Is  barred  by  seven  years*  ad- 
verse possession.    The  court  ruled  that 
from  the  testimony  the  plalntlfTs  and  de- 
fendunts  were  tenants  In  common,  aud  so 
instructed  the  Jury.    Judgment  actord- 
iiiA^ly.    Defendant  J.  W.  Davis  excepted 
and  appealed. 

A.  E.  HaUoB,  for  appellants.  T.  C.  Pbil- 
ItpSf  for  appellees. 

Shepherd,  J.  We  concnr  with  his  hon- 
or in  his  ruling  that,  taking  the  whole 
testimony,  the  defendant  J.  AV.  Davis  had 
nut  sustained  his  plea  of  snle  seisin  of  the 
taiid  hi  controversy.  In  1874  Joslab  Davis 
ronveyed  the  land  to  his  brother  Stephen 
In  trust  for  the  use  and  support  of  his  wUe 
and  children,  and  after  the  death  of  the 
A-tfe  It  was  to  be  equally  divided  amons 
them.  The  appellant,  being  one  of  the 
children,  was  an  eqnitable  tenant  In  com- 
non  with  his  brothers  and  sisters,  and 
ilthou^h  he  was  In  poBsession,  and  took 
1  deed  to  blnieeir  from  the  same  grantor 
n  1^77.  charged  with  different  trusts,  and 
onceding  that  he  was  not  estopped  to 
lalm  under  such  deed,  still  his  possession, 
kelnj;  less  than  20  years,  would  not  have 
he  effect  of  barring  his  co-tenants.  How- 
ver  uncertain  the  declHions  may  have 
een  upon  this  point,  it  may  now  becon- 
Idereil  as  settled.  Page  v.  Branch,  97  N. 
.  !>7,  1  S.  E.  Kep.  625;  Gilchrist  v.  Mlddlo- 
on,  107  N.  C.  663, 12  S.  E.  Rep.  85,  and  the 
acfen  cl  ted.  It  Is  urged  that  the  trustee  Is 
arred,  and  therefore  the  estate  of  the 
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plaintiffs  moat  share  the  same  fate.  Tb« 

defendant  Is  presumed  to  have  entered  un- 
der the  deed  of  1874  as  an  equitable  tenant 
In  common.  This  being  so,  his  possession 
was  the  possession  of  the  trustee,  and 
"  there  could  be  no  adverse  claim  or  pos- 
seeslun  during  the  continuance  of  the  rela- 
tion;" (2  Perry.  Trusts,  863,}  for  a  eetitui 
gm  trust  In  actual  possession  Is  the  ten- 
ant at  will  of  the  trustee,  and  the  statute 
of  limitation  does  not  apply.  (Wood,  LIm. 
Act.  208  ;  2  Lewin,  Trusts,  881;  2  Perry, 
Trusts,  86S.)  Holding  as  he  does  under 
the  trustee,  he  cannot  destroy  that  rela- 
tion by  setting  up  an  adverse  posseoslon 
under  a  snbseqnmt  deed  from  the  same 
grantor,  and,  even  If  he  conld  do  eo,  his 
disclaiming  conduct  must  be  of  the  same 
character  as  would  create  an  adverse  pos- 
session against  a  co-tennnt  Ineommon. 
Bdsw.  Llm.  S  848.  Thwe  Is  no  error. 


OoBB  V.  Lxwia  «t  nx. 

(jSiumenw  Court  qf  North  Ca/roUna.  Dea  L 
1891.) 

UsuBT  AS  A.  DsrsNss— Custom. 

1.  Whore  plsiotifl,  in  an  aotion  to  foreolow  a 
mortgage,  seeks  to  recover  nsurioos  ioterest,  and 
d^e]Msat  slksma  the  osury  ss  dtf enae,  he  la  ea- 
tlUed  to  the  iSlef  allowed  by  Cktde  TS.  C.  S 
which  provides  that  the  charging  of  asory  shall 
be  deemed  a  forfeltore  of  the  whole  Interest,  and 
the  equitable  role  that  amorteagorfeekingrellef 
shonld  pay  the  «am  owed,  mth  legal  interest, 
does  not  apply. 

2.  In  Kortta  Carolina  a  local  custom  of  mer- 
chants, warranting  the  taking  of  Interest  greater 
than  that  allowed  by  btatute,  cannot  supersede 
or  modify  the  statate. 

Appeal  from  superior  court,  Colambns 
county;  B.F.Abhfibu>, Judge.  Beveraed. 

Action  by  D.  L.Oore  against  B.  B.  Lew- 
isand  wife  to  foreclose  a  mortgage.  From 
the  Judgment  of  the  oonrt  Delow  both 
parties  appeal. 

S.  C.  Weill,  for  plaintiff.  W.  O.  Burke- 
bead  and  D.  G.  Lewis,  for  defendants. 

Mebriuon,  C.  J.  The  plaintiff  brought 
this  action  to  recover  the  money  dne  cpon 
two  promissory  notes  executed  to  hlro  by 
the  defendants,— one  for  dns  March 
I,  1887;  the  other  tor  f 500.  due  March  1, 
1888, — both  bearing  interest  at  the  rate  of 
8  per  centum  per  annum,  and  to  foreclose 
a  mortgage  of  the  defendants'  real  and 
personal  estate  made  to  secure  these  notes. 
The  defendants  admit  the  execution  of  the 
notes  and  mortgage,  but  they  allege  that 
they  are  founded  upon  a  asurlous  consid- 
eration, and  bence  the  plaintiff  has  for- 
feited the  entire  intercBt  which  the  notes 
carry  with  them.  This  is  not  a  case  where 
the  debtor  comes  Into  the  conrt  asking 
equitable  relief  against  the  osurious  debt 
or  transaction  ol  the  defendants.  The  fact 
that  the  plaintiff  asked  the  conrt  for  a  de- 
cree of  foreclosure  did  not  deprive  the  de- 
fendants of  their  legal  statutory  defense. 
Insncb  case,  the  plaintiff  would  be  required 
to  pay  the  honest  debt  aud  the  lawful 
rate  ot  Interest,  upon  the  Just  maxim  that 
he  who  asks  equity  must  do  equity.  Pur- 
nell  V.  Vanghan,  82  N.  C.  134;  Manning  v. 
EUIott.  02  K.  C.  48.  Bat  In  cases  like  tbe 
present  the  strict  rnle  of  law  applies.  The 
creditor  seeks  to  recover  and  enforce  pay- 
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ment  ot  bis  QBarious  debt,  cmd  the  defend- 
ants, alletfinic  tbe  nsary  as  matter  uf  de- 
fense, are  entitled  to  have  the  fnll  measure 

of  It  as  allowed  hy  the  statute,  (Code, 
S  8836, )  which  provklee  that  "  tbe  taking, 
recelTing,  reserving,  or  charging  a  rate  of 
Interest  greater  than  is  allowed  by  the 
preceding  section,  [that  fixing  the  rate  ol 
Interest.]  when  knowingly  done,  shall  be 
deenieU  a  forfeltnre  ot  the  entire  Interest 
which  the  note  or  other  evidence  of  debt 
carries  with  it,  or  which  has  been  agreed 
to  be  paid  thereon.**  And  such  defense 
may  be  alleged  and  proven  in  this  and  like 
actions  to  recover  Judgment  upon  the 
mortgage  debt  and  foreclose  the  mortgage 
by  a  sale  of  the  property.  Arrington  v. 
Jenkins,  9S  N.  C.462:  Grant  v.  Morris.  81 
N.  G.  130.  The  case,  as  it  comes  to  ns.  Is 
not  Very  intelligible.  Tbeexeeptlons  of  the 
plaintiff  and  defendants  to  the  report  and 
amended  report  of  therefereeareconfnsed. 
It  seems  that  the  facta  found  prove  the 
nlle^ed  usury, bnt  It  likewise  appears  that 
the  court  allowed  the  plaintiff  interest  at 
the  ordinary  ratenpon  the  principal  of  his 
debt,  upon  the  ground.  It  seems,  that  ttie 
plaintiff  was  entitled  to  Interest  npon  bis 
debt  purged  of  tbe  usury,  TMs  Is  error. 
If  uHury  Is  not  pro'veu,  then  the  plaintiff  la 
entitled  tn  Interest  at  the  rate  of  8  per 
centum  per  annum,  as  that  rate  is  stipu- 
lated for  In  the  notes.  If  tbe  defense  of 
usury  shall  be  proven,  then  the  plaintiff 
will  forfeit  the  Interest  nnder  the  statute. 
It  seems  that  the  plaintiff  Insisted  that 
a  castom  of  mercbaDts  in  the  city  ot  Wil- 
mington, where  he  resides  and  does  busi- 
ness as  a  merchant,  warranted  the  taking 
of  Interest  In  a  way  tbat  was  greater 
than  that  allowed  by  thestatute  and  stip- 
ulated for  In  tbe  notes.  This  contention 
is  without  foundation.  Such  custom, 
whatever  it  may  be,  cannot  supersede  or 
modify  tbe  8ta''ute.  It  Is  possible  tbat 
such  custom  might,  in  some  possible  view 
of  the  case,  go  tn  show  that  be  did  not  In 
fact  "knowingly"  take,  receive,  or  charge 
an  unlawful  rate  of  Interest.  As  we  see 
the  reports  of  the  referee  and  the  excei)- 
tlons  thereto,  they  are  not  satisfactory; 
and  we  deem  It  proper,  with  a  view  to 
Justice,  to  overrule  and  disregard  tbe  ex- 
ceptions of  the  parties,  and  direct  the 
court  below  to  set  the  Judgment  aside, 
and  recommit  the  report  to  the  referee, 
with  instructions  to  make  Inquiry  and 
report  as  to  the  alleged  usury,  and  restate 
the  account  In  accordance  with  this  opin- 
ion. Grant  t.  Bell,  90  N.  G.  658;  Burke  v. 
Turner.  8»  N.  C.  246;  McGampbell  v.  Mo- 
Clung,  75  N.  G.  89S.  Both  the  plaintiff  and 
d^endants  appealed,  and  what  we  have 
said  applies  to  and  dlsposeH  of  both  ap- 
peals. To  tbe  end  that  further  action 
may  be  taken  In  the  court  below  in  ac- 
cordance wltb  this  opinion,  let  tbe  same 
be  certified  to  that  court.  It  taaoordered. 


McLean  v.  Brbecb  e^  al, 

taumreme  Court  cf  North  Carolina.  Daa  L 
1891.) 

LmrATio— Sale  ot  Pbopibtt  fob  Dsbts. 
1.  In  North  CaroUos,  In  an  action  to  settle 
ttie  ■oooont  of  the  gnaraian  of  a  lonatlo,  the 


facts  as  to  each  Item  must  be  shown,  and  It  onut 
appear  tbat  all  expenditures  were  leiral. 

a.  Under  Code  H.  a  |  1401,  providing  that 
"vonohers  are  presumptive  evidence  of  disbone- 
meot"  by  a  guardian,  auch  vouchers  must  state 
with  reasonable  particularity  their  purpose,  oa 
what  aooount  they  were  made,  and  the  Uma  wbea 
made,  so  ttiat  It  mi^  B^earthattheexpandltiire 
was  pruper. 

8.  Only  so  much  of  the  property  of  a  loaatle 
as  exceeds  the  amoant  oeoessary  for  the  support 
of  tala  family  will  be  sold  by  <waer  of  oonrt. 

Appeal  from  superior  coart,Caraberland 

county;  James  C.  MacRab,  Judge. 

Action  by  John  P.  McLean,  guardian, 
against  Mrs.  James  Breece  and  others,  to 
compel  a  settlement  otplalntlff'sacconnts. 
Judgment  for  plaintiff.  Defendants  ap- 
peal. Reversed. 

C.  W,  Broadibot  and  Joba  W.  Hiasdah, 
torappellants.  W.A.Quthrletlor  appellee. 

Mrrbihon,  C.  J.  The  late  ward  of  the 
plaintiff  was  a  lunatic  many  years  next 
prior  to  bis  death  Id  1886.  and  thla  action 
la  brought  against  his  administrator  and 
otbers.  the  widow  and  next  of  kin,  to  com- 
pel a  settlement  of  the  plaintiff's  uccoonts 
as  guardian.  The  record  is  Imperfect  and 
confused.  It  appearatbata  summoDs was 
Issued  and  served,  but  neither  the  com- 
plaint nor  answer  appears,  and  the  order 
of  reference  Is  scarcely  discernible.  The 
report  of  the  referee  Is  not  satlalactory. 
Tbe  fludings  of  fact  In  respect  to  several 
disbursements  of  money  are  imperfect,  and 
it  is  impossible  to  see  whether  or  not  sev- 
eral items  of  the  account  shoold  or  should 
not  have  been  allowed.  The  ffroonds  ot 
exception  are  that  certain  of  the  expendi- 
tures and  disbursements  were  not  for  the 
benefit  of  the  ward's  wife  and  Infant  child, 
were  not  necessary  for  their  support,  aud 
were  not  authorized  by  law.  Evidence 
should  have  been  required,  and  tbe  facts 
found  as  to  each  item  of  tbe  account  quetu 
tloned,  and  particularly,  for  the  present 
purpose,  as  to  the  nature,  purpose,  aud 
application  of  tbe  expenditures  and  dis- 
bursements  in  question.  The  facts  gointe 
to  show  that  they  were  or  were  not  prop- 
er ones  should  be  found,  and  It  should  ap- 
pear that  all  expenditures  and  disburse- 
ments were  auch  as  tbe  law  allowed.  It 
was  not  nnfflclent,  tor  example,  that  the 
plaintiff  produced  sundry  voucbeni  for  ex- 
penses Incurred  In  going  to  and  from  the 
asylum  to  see  tbe  ward.  It  shonld  have 
appeared,  when  these  vouchers  were  ques- 
tioned, that  such  visits  were  necessary, 
and  the  expenses  reasonable.  And  so  of 
other  items  of  tbe  account.  It  Is  true, 
as  Insisted  for  the  plaintiff,  that  the  stat- 
ute (Code,  S  14011)  makes  vouchers  pre- 
sumptive evidence  pf  disbursements,  act- 
ually made,  but  not  of  tbelr  nature  and 
purpose,  and  the  necessity  for  them,  when 
the  same  are  not  expressed  in  them.  To 
make  sucb  vouchers  presumptive  evidence, 
they  should  sta  te  wltb  reasonable  particu- 
larity the  purpose  ot  them,— on  wbat  par^ 
tlcnlar  account  they  were  made,  the  time 
made,  etc.,— so  as  to  make  it  appear  by 
them  that  the  expenditure  or  dlsbnrae- 
ment  was  a  proper  one.  The  property 
of  the  lunatic  in  tbe  bands  of  the  gaardiaa 
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la  in  castodfa  lesis,  and  all  sales  of  aucb 
property  to  pay  debts  u(  the  ward  due 
or  owing  by  blm  at  tbe  time  be  became  a 
lunatic  Bbould  be  made  by  tbe  guardian, 
with  the  Banctionofthe  court,  obtained 
as  by  tbe  statute  preeciibed.  Adama  v. 
Thomas,  81  N.  C.  296;  Adams  v.  Thomas. 
S3  N.  C.  621.  The  law  Intends  that  the 
debts  of  tbe  lunatic  shall  he  paid.  If  be  has 
property  sufficient  for  the  iiiirpuse,  after 
retalnioK  a  sufficient  part  thereof  for  the 
reaaonable  support  of  his  wife  and  Infant 
children.  Property  for  the  latter  purpose 
ouKbt  not  to  be  sold,  and  will  not  be, 
wltb  tbe  sanction  of  the  court.  But, 
where  tbe  lunatic  has  a  surplus  beyond 
that  amount,  property  will  be  sold  by  or- 
der of  the  court,  and  assets  so  arising 
may  be  applied  to  tbe  payment  of  the  lu- 
natic's debts  by  the  gaardlan.  And  so, 
when  the  latter  has  money  that  came  Into 
bis  bands  not  so  needed  for  tbe  support 
uf  the  lunatic  and  his  family,  he  may  Id 
good  faith  pay  debts  of  the  ward;  but  he 
should  be  sure  that  the  debts  are  Justly 
due.  and  such  as  ought  to  he  paid,  other- 
wise he  will  not  be  allowed  credit  in  his 
account  for  dlsbnrsements  on  such  ac- 
connt.  The  guardian  must  be  held  to  a 
strict  and  Jost  awonnt  as  to  the  property 
of  bis  ward,  and  If,  by  bis  neglect  or  fall- 
are  tu  observe  the  requirements  of  the 
statute  in  caring  for  aud  making  sale  of 
the  same,  tbe  estate  of  tbe  lunatic  shall 
sustain  damage,  he  will  be  required  to 
aeconnt  therefor  Id  all  proper  ways  and 
eonneetlons.  When,  however,  be  In  good 
faith  pSTB  debts  that  ought  to  be  iiald, 
and  by  so  doing  the  ward's  estate  suffers 
no  prejudice,  he  will  be  allowed  credit  for 
disbumements  of  assets  in  bis  bands  In 
sucli  respect.  The  guardian  always  falls 
to  observe  statutory  requirements  affect' 
Ing  him.  at  his  peril.  It  is  his  duty  to  ob- 
serve statutory  regulations,  and  In  all 
thlDgs,  in  good  faith,  to  baveln  view  tbe 
good  and  Just  advantage  of  his  ward. 
ScTeral  of  the  exceptions  were  properly 
abandoned  In  this  ruurt.  We  think  that 
those  must  be  sustained  as  to  vouchers 
numbered,  respectively,  in  the  account 
stated  by  the  referee,  as  2,  5.  6,  7, 10, 11. 12, 
13. 14, 15. 16. 17>and  as  to  that  designated, 
"Sandry  trips  to  Baletgh  on  account  of 
ward. "  As  to  the  vooehers  thns designated, 
the  referee  most  be  required  to  Inquire 
more  particularly  as  to  the  nature  and 
porpose  ofnnd  the  necessity  for  theezpend- 
Itures  and  dlaburspments  embraced  by 
them,  to  tbe  end  the  court  may  see  and  de> 
termlne  that  they  were  substantially  such 
as  the  law  allowed  to  be  made.  To  the  end 
thatsnch farther Inqolry maybe  made, and 
the  Judgment  modified  thereupon,  if  need 
be.  let  this  opinion  be  certified  to  the  supe- 
rior court.  It  Is  so  ordered. 


Blackburn  v.  Fair. 

(SuprmM  Court  of  North  GaroHna.  Dea  1, 
1891.) 

Apfkal— OenoTioir  hot  Biibbd  Bslow— Iinnuo- 

TIONB. 

Error  cannot  be  predicated  on  the  failure 
of  the  trial  court  to  give  lostrucUons  which 
ware  first  susgested  on  a  motion  tm  a  new  trial. 


Appeal  from  snperlnrcourt, Stokes  coun- 
ty; JRSSB  F.  Graves,  .Tndge.  Affirmed. 

Action  by  J.  J.  Blackburn  against  A.  J. 
Fair  tor  damages  arising  from  the  sale  of 
an  unsound  horse.  Judgment  lor  plain- 
tiff.  Defendant  appeals. 

J.  T.  Morehead,  for  appellant.  Watson 
<C  Baxton,  for  appellee. 

Mbrrimon,  C.  J.  There  was  no  excep- 
tion to  evidence  received  or  to  that  ex- 
cluded on  the  trial  in  this  case;  nor  wore 
there  any  objections  to  the  Instructions  the 
court  gave  the  Jury.  After  verdict,  on  the 
motion  for  a  new  trial,  the  defendant.  In 
support  of  his  motion,  contended  that  It 
shuQld  have  given  the  Jury  certain  instruc- 
tions his  counsel  for  the  first  time  then 
suggested.  The  motion  was  denied.  The 
court  having  given  the  Jury  appropriate 
Instructions,  as  it  appears  it  did  without 
objection,  if  the  defendant  desired  that  It 
should  give  fuller  or  special  fnstmctluns. 
be  should  have  stated  the  same  In  apt 
time,  and  requested  the  court  to  give 
them.  It  was  too  late  after  verdict  to  com- 
plain that  instructions  that  the  court 
mlicht  have  given  were  not  given.  Davis 
T.  CouDcll.  92  N.  C.  726;  firanton  v. 
0*BriBut,  9JI N.  G.  99;  State  t.  Debnam,  98 
N.  C.  712,  3  S.  E.  Bep.  742;  State  v.  Bailey. 
100  N.  C.  528. 0  8.  E  Rep.  873.  Judgment 
affirmed. 


Obrbndbr  t.  CBArriN  et  al. 

{Supreme  Court  tff  North  Carolina.  Deo.  L 
1891.) 

Wbere  platntltl,  in  on  action  fbr  the  pos- 
session of  land,  offers  in  evidence  an  administra- 
tor's deed  ol  the  land,  which,  on  aocount  of  tbe 
inadequacy  of  consideration,  Is  asserted  by  de- 
fendants to  be  trsudolent,  It  la  error  for  the 
court  to  take  the  issue  from  the  Jnry,  and  direct 
'wbat  their  finding  shall  be,  since  inadequacy  of 
price  is  bat  a  badge  of  fraud,  to  be  considered 
by  the  jury  with  other  suspicions  circumstances. 

Appeals  from  superior  court.  Davie 
county;  John  G.  Btnuu,  Judge.  Re- 
versed. 

Action  by  W.  C.  Orrender  against  M.  R. 
Chaffin  and  others  to  recoverland.  Judg- 
ment lor  defendants.  Both  parties  appeal. 

Tbe  other  facts  of  the  case  appear  In  the 
following  statement  by  Atsrt,  J.: 

The  plaintiff  brought  an  action  for  pos- 
session of  land,  and  offered  the  deed  of  an 
administrator  c.  t.  a.  to  the  land  In  con- 
troversy, made  by  virtue  of  a  power  con- 
tained in  tbe  will  of  David  Call,  executed 
In  1S88,  which  power  Is  construed  in  the 
case  of  Orrender  v.  Call,  101  N.  C.  399,  7  8. 
£.  Rep.  878,  together  with  the  will  of  Da- 
vid Call.  Tbe  defendants  claim  through 
conveyances  from  the  heirs  at  law  of  Ua- 
vid  Call,  and  set  up,  as  a  ground  of  af- 
firmative relief,  that  there  was  a  fraudu- 
lent combination  or  collusive  arrangement 
between  the  plain titr  and  the  administra- 
tor to  prevent  a  fair  competition  of  bid- 
ders at  tbe  administrator's  sale  of  the 
land,  and  that  by  reason  of  snch  coUn- 
slve  combination  the  plaintiff  wasenabled 
to  buy  at  a  grossly  Inadequate  price. 
The  defendants  ask  that  the  sale  he  de- 
clared fraudulent,  and  the  deed  executed 
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In  punniaDee  (rf  It  be  declared  void  and 
oanceled.  There  were  many  drcnmstan- 
oeasbown tending  to proTuaucb  fraudulent 
eomblnatlon,  but,  as  the  court  directed  a 
flndlnsr  on  the  IsBues  fur  the  defeudaut,  it 
hi  not  necessary  to  give  lo  full  any  testi- 
mony bnt  tbat  ol  theplalntUt.  Ula  wife 
was  a  dansbter  ol  Berry  Call,  and  a  devi- 
see under  bis  will.  He  testified  as  follows : 
"I  was  here  on  the  day  of  sale.  Chaffin 
put  up  tbe  land  for  sale.  Comatzer 
stepped  up  and  forbid  tbe  sale,  and  said 
be  bad  a  deed.  Taylor  did  the  same. 
Tbey  8toppi>d  tbe  sale.  Bailey  said  they 
were  golnK  to  sell  tbe  laud  under  the  will 
of  David  Call,  Sr.,  and  1(  any  others  bad 
any  exceptions  to  come  np.  The  lands 
were  thei  put  up.  Several  there.  I  bid 
ten  dollars  on  the  land.  No  bid  against 
me.  Bought  tbe  David  Call  laud  for  five 
dollars.  Ho  other  bids.  It  wan  knocked 
off  to  me.  Chaffin  did  not  know  I  was 
SQlng  to  bid.  I  had  nu  understanding 
with  him.*  Crosn^amlned  by  delendant 
Gornatier:  *'It  was  a  fair  sale.  I  had 
>ot  been  here  la  a  month  or  two.  I  reck- 
on I  had  Home  time  before.  I  signed  Chaf- 
fin's  administration  bond.  Gothlmtoad- 
minlster.  Did  not  talk  with  counsel  about 
land  before  sale.  I  had  counsel  before  sale. 
Hr.  Bailey  got  him  to  examine  will.  He 
was  also  counsel  for  the  administrator, 
ChaQIn.and  announced  the  terms  of  tbe 
sale.  He  said, '  We  are  going  to  sell  onder 
tbe  win,'  and  asked.  If  others  had  objec- 
tions, to  state  It.  Chaffin  did  not  say  any- 
thing that  I  remember.  I  paid  a  low  price. 
Did  not  pay  the  money  that  day.  Gave  a 
note  at  six  months.  P«ld  it,aad  gotdeed. 
There  are  61  or  62  acres  In  the  Dave  Call 
place.  There  are  28  acres  in  the  Comatzer 
place.  There  are  226  or  230  aerea  In  the 
John  Taylor  place.  I  did  not  know  that 
Robertson  bad  any  of  the  land.  If  I  have 
him  sued,  I  don*t  know  It.  I  broughtsult 
against  those  in  possession.  Knew  Tay- 
lor was  claiming  tbe  land  when  I  bought. 
Did  not  know  Curnatzer  was,  before  sale. 
Knew  Dave  Call  was.  The  Dave  Call 
land  worth  $800  or  f400.  I  Hold  It  for 
9500.  Don't  know  how  long  before  sale 
I  employed  counsel;  five  or  six  months. 
I  gut  <'haffin  to  administer,  and  signed 
his  bond.  Don't  know  what  commisatons 
Chaffin  got.  I  made  no  arrangements 
with  him  tu  get  bis  pay. "  Cross-examined 
by  defendant  Chaffin:  "Comatzer  never 
complained  to  me  of  tbe  prlra  I  paid  for 
tbe  land.  I  gave  bond  tor  tbe  parcbase 
money  to  Chaffin  on  tbe  day  ol  sale. 
Don't  know  why  land  didn't  bring  mure, 
only  tbey  forbid  tbe  sale,  and  tbe  title 
was  In  dispute."  Redirect  examination: 
"I  did  not  get  any  money  for  tbe  Dave  Call 
land  I  sold.  I  sold  on  credit.  Have  not 
been  paid  yet."  Tbe  issues  submitted, 
with  the  responses  returned  by  direction 
of  tbe  court*  were  as  follows:  (1)  Is  the 
plaintiff  the  owner  of  the  land  In  contro* 
versy?  No.  (3)  What  damage,  if  any, 
has  tbe  plaintiff  sustained?  (8)  Was  tbe 
sale  of  tbe  administrator  InvBlld,  as  al- 
leged in  the  answer?  Ves.  Tbe  plaintiff 
and  tbe  delendant  Chaffin  both  asked  In- 
stmctfons.  Among  tbe  requests  by  plain- 
tiff was  one  tbat  the  burden  was  upon  the 
defendant  Cornatserto  prove  the  fraud  al- 


leged, and  also  a  guilty  participation  in 
the  fraud  on  the  part  of  tbe  plulntllf,  Or- 
render.  The  court  declined  to  give  the 
instruction,  and  directed  the  Jury  to  re- 
spond to  tbe  first  Issue  "No,"  and  to  the 
third  issue  "Yes."  To  tbe  refusal  ol  tbe 
court  to  give  tbe  instructions  asked,  and 
to  the  rnling  in  directing  the  issues  to 
be  so  found  by  tbe  Jury,  the  plaintiff  except- 
ed ;  as  also  did  the  defendant  Chaffin. 

B&tebelor  d  Devenui,  E,  L,  Gaitber, 
and  T.  B,  BatJey,  for  appellant.  Watson 
A  Buxton  and  A.  B.  Halton,  lor  appellees. 

Atkby,  J..  (aAer  atating  th9  fattsA 
The  Judge  who  tried  tbe  cause  ow  err«>d 
in  taking  tbe  Issues  away  from  the  Jury, 
and  directing  what  tbdr  findings  sboald 
be.  There  Is  a  class  ol  cases  in  which  tbe 
court  may  declare  that,  in  any  aspect  of 
the  evidence,  the  party  charged  was  guilty 
ol  fraud,  and  there  Is  often  an  admitted 
state  of  tacts  which  the  court  may  teU  tbe 
Jury  rahiee  a  presumption  of  fraud,  and. 
In  the  absence  of  testimony  tending  to  re- 
but the  prlmu  ftcto  proof,  the  findhig  ol 
the  Jury  may  be  directed  by  the  court. 
Berry  v.  Hall.  106  N.  0. 163. 10  S.  B.  Bep. 
903:  Woodruff  v.6owles.l04  N.C.  197,  lUS. 
£.  Rep.  482:  State  v.  Mitchell,  102  N.  C.  36R. 
9  S.E.Bep.702;  Hardy  v.  Simpson.  13  Jna. 
132;  CoBten  v.  McDowell,  107  N.  C.  646. 13 
S.  £.  Bep.  482:  McLeod  t.  Bullard,  84  N. 
G.  S16;  Xee  v.  Peane,  68  N.  a  76.  The 
case  at  bar  does  not  fall  within  either  of 
the  classifications  mentioned,  but  Involves 
an  issue  tbe  affirmative  of  which  It  is  nec- 
essary to  snstain  by  testimony  satisfac- 
tory to  the  Jury.  Bobbitc  v.  Bodwell,  106 
N.  C.  2S6,  11  S.  E.  Bep.  245;  Harding  v. 
Long,  103  N.  C.  1,  9  8.  E.  Rep.  445 ;  Lee  v. 
Puarce,  supra.  In  Berry  v.  Hall,  supra, 
tbe'court  say  that  "the  fact  that  an  In- 
adequate price  was  paid  Is  butadrcum- 
stance  tending  to  show  fraud,  and,  at 
most,  Is  to  be  considered  a  badge  ol  fraud 
that  throws  suspicion  on  the  transaction, 
and  calls  for  close  scrntlny.  *  •  • 
Proof  of  gross  Inadequacy  ol  price,  stand- 
ing alone  as  a  circumstance.  In  the  ab- 
sence ot  actual  frand  or  undue  loflneace.  Is 
Insufficient  to  warrant  a  decree  declaring 
tbe  conveyance  void."  See.  also.  Bump, 
Fraud.  Conv.  76,  77,  87;  Bigelow,  Frauds, 
136;  Kerr,  Fraud  &  M.  189;  Potter  v.  Kv- 
erltt,  7  Ired.  Eq.  158;  Moore  v.  Reed.  3 
Ired.  Eq.  6S0.  In  Osborne  v.  Wllker.  lOS 
N.  a  671. 13  S.  E.  Bep.  285.  this  court  said: 
"Tnadeqnacy  of  price  Is  not  of  Itself  in  any 
case  sufficient  ground  tor  setttng  aside  a 
conveyance  as  fraudulent,  but  Is  a  suspi- 
cious circumstance,  to  be  considered  In 
connection  with  other  testimony  tending 
to  show  fraud  in  procuring  Its  execution. 
•  •  •  If  additional  testimony  vren  of- 
fered tending  to  show  a  fraudulent  combi- 
nation to  prevent  a  fair  competition  of 
bidders  on  the  part  ot  her  husband  and 
others.  In  whlcn  she  participated  or  ol 
which  she  had  notice  bef<ire  buying,  then 
the  Jury  would  be  Justified  In  considering 
the  Inadequacy  of  the  price  paid  for  tbe 
Capps  Mine,  In  connf^rtion  with  other 
badges  offraud,  and  with  the  tact  that  she 
was  the  wife  ol  the  debtor."  In  that  cast 
the  Hberlff  sold  under  execution  tbe  Capps 
Mine,  a  tract  ol  land  that  had  once  bees 
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sold  for  f 18.000.  and  tbewifeot  thejadg- 
ment  debtor  bought  it  fur  $6.  The  Jadfce 
below  was  asked  to  cbarjee  that  there 
was  a  presumption  of  fraud  Intbepnr- 
cbase  of  the  property,  bot,  In  lien  of  the 
Inetructlon  asked,  charged  tbe  Jury  that 
If  the  sale  was  bona  tide,  and  not  made  in 

guniuance  of  an  arranxement  between  tbe 
uaband.  acting  for  the  wife,  and  the  sher- 
iff, to  d^raud  creditors  by  getting  proper- 
ty for  a  Biuall  price,  it  was  valid,  though 
$18,000  wurth  of  property  was  bought  for 
$5.  If  the  testimony  was  not  such  as  to 
show  fraud  in  law,  to  be  declared  by  tbe 
court,  and  did  not  raise  a  presumption 
that  the  land  was  sold  by  tbe  adminis- 
trator, and  bought  by  the  plaintiff,  in 
pursuance  of  a  collusive  plan  concocted 
by  them,  at  a  totally  Inadequate  price, 
then  tbe  small  sum  paid  by  the  parcbaser 
was  but  a  badge  of  fraud,  to  be  consid- 
ered by  tbe  Jury  In  connection  wltb  other 
eusplclous  circumstances  in  passing  upon 
an  Issue  as  to  the  alleged  fraudulent  com- 
bination between  the  administrator  and 
the  plaintiff  to  prevent  a  fair  competition 
of  bidders,  and  to  enable  the  latter  to  bny 
the  laud  at  the  sale  at  a  grossly  Inade* 
qaate  price,  If  such  Issue  was  fairly  raised 
by  the  pleadings.  In  tbls  case  the  plain- 
tiff had  the  right,  guarantied  to  falm  by 
the  constitution,  to  demand  that  the  Jury 
should  pass  upon  tbe  issue  Involving  tbe 
question  of  fraud,  after  appropriate  in- 
structions from  tbe  court,  and  to  pass  upon 
tbe  weight  of  tbe  testimony,  and  deter- 
mine whether  it  was  sufficient  to  satisfy 
them  that  Ibere  was  such  a  fraudulent 
combination  to  prevent  the  property  from 
bringing  a  higher  price,  and  to  enable  the 
plalntilf  to  buy  it  far  below  Its  real  value.' 
■Berry  V. Hall, supra.  It  the  administrator 
acted  in  good  faitlb  or  It  Orrender  did  not 
participate  in  any  wrongful  purpose  on 
the  part  of  Chaffln,  but  bought  the  land 
npou  his  own  Judgment  and  upon  advice 
as  to  title,  despite  the  claim  of  Cornatser 
and  hlsopenlyforbiddingthe  sale, then  the 
riglit  of  Orrender  as  a  bona  Sde  ptfrchaaer 
is  not  Impaired  or  vitiated  because  the 
defendant,  by  his  own  conduct  at  the  sale, 
enabled  him  to  get  the  land  at  but  a  nom- 
inal price. 

Counsel  for  tbe  plaintiff  contended  here, 
(stating  that  tbe  case  was  presented  In  ihe 
same  way  to  the  court  below.)  not  only 
that  the  Judge  was  warranted  in  declaring 
that  there  was  fraud  and  in  taking  the  case 
out  of  the  hands  of  tbe  jury, ou  the  ground 
that  the  price  paid  by  the  purchaser  at 
execution  sale  was  grossly  Insdeqaate, 
but  that  the  testimony, in  theaspect  most 
favorable  to  the  plaintiff,  was  sufficient 
to  raise  a  presumption,  atleast,  which  was 
not  rebutted  by  the  other  evidence,  thai 
there  was  acolluslveoombinatlon between 
the  administrator,  ChafBn,  and  the  plain- 
tiff, Orrender,  to  cause  the  land  to  sell, 
and  enable  the  latter  to  buy,  at  a  price 
out  of  proportion  to  Us  true  market  value. 
In  answer  to  this  vldw  of  tbe  subject,  we 
need  not  look  beyond  the  testimony  of 
Orrender  hlmsell,  to  which  counsel  re- 
ferred us.  Orrender  concluded  his  testi- 
mony with  this  statement:  "Chatfln  did 
not  know  I  was  going  to  bid ;  I  bad  no 
understanding  wltb  htm."  II  OrrendOT  Is 
v.l3s.s.tto.3G-^8 


to  be  believed,  there  was  no  combination 
between  the  administrator  and  btmsfdf, 
and  be  had  a  right  to  demand  that  tbe 
Jury  pass  upon  his  own  statement,  though 
tbe  evidence  of  every  other  witness  bad 
been  directly  in  conflict  wltb  it.  It  is  true 
that  there  were  many  circumstances,  men- 
tioned by  counsel,  that  could  have  been 
collated  and  presented  to  tbe  Jury,  as 
tending  to  show  that  Orrender's  state- 
ment was  not  true.  The  facts  that  he  In- 
duced Chaffln  to  administer,  signed  bis 
bond,  and  consulted  with  bis  cuunael  as 
to  the  title,  and  that  tbe  administrator 
advertised  to  sell  In  80  days,  refused  to 
postpone  tbe  sale,  and  afterwards  Invited 
objections  to  selling,  taken  In  connection 
with  the  very  great  Inadequacy  of  the 
price  and  other  circumstances,  might  hav« 
been  presented  by  counsel  in  the  argument 
as  apparently  inconslBtent  with  and  hav- 
ing a  tendency  to  contradict  the  plaintiff's 
statement  that  be  acted  In  good  faith. 
If  the  answer  distinctly  charged  a  fraudu- 
lent combination,  or  was  aided  by  the 
answer  of  Chaffln,  so  as  to  cure  the  defect- 
ive pleading,  an  issue  should  bave  been 
submitted  involving  the  question  whether 
there  was  a  fraudulent  combination.  It 
would  seem  now  that,  whatever  defect 
there  may  be  in  the  allegation  of  trend, 
the  answer  Is  aided  in  this  respect  by  the 
denial  of  collusion  by  tbe  other  party. 
The  question  whether  Cornatzer  forbade 
the  sale,  and  thereby  caused  the  land  to 
bring  a  small  price,  would  bear  upon  the 
main  issue,  but  would  not  be  decisive  ol 
the  controversy.  If  Orrender  acted  In 
good  faitb,  and  tbe  land  sold  for  a  song, 
simply  because  of  the  Imprudent  and  un- 
fortunate coarse  pursued  by  the  pur- 
chasers  claiming  under  the  heirs  at  law, 
the  validity  of  liie  sale  and  of  the  aheritf'fl 
deed  cannot  be  successfully  assailed.  His 
honor  should  have  submitted  an  appro* 
priate  issue.  Involving  and  decisive  of  tbe 
questions  whether  the  purchase  was  made 
in  good  faith,  or  whether  there  was  a 
fraudulent  combination  which  prevented 
tbe  land  from  bringing  a  fair  price.  In 
bis  Instruction  to  the  Jury  it  was  his  right, 
and  might  have  bt>ea  made  by  proper  re- 
qoests  his  duty,  to  recapitulate  to  the 
Jury  all  of  the  testimony  tending  to  pstab- 
iish  or  to  disprove  the  allegatlun  of  frund 
set  up  as  a  ground  of  affirmative  relief. 

Counsel  did  not  Insist,  with  apparent 
confidence,  upon  tbe  view  that  the  pur* 
chasers  from  the  heirs  at  law  took  a  good 
title  despite  the  power  of  sale  contained 
iu  the  will.  We  will  not,  therefore,  dis- 
cuss that  subject  at  any  cuiisiderahle 
length,  as  the  will  of  David  Call,  Sr.,  was 
crmstrued  In  the  case  of  Orrender  v.  Call,  101 
N.  C.  809,  7  S.  E.  Rep.  878,  and  It  was  held 
that  the  administrator  had  power  under 
the  will  to  convey  the  land  after  tbe  death 
of  his  widow.  It  was  also  held  in  that  ease 
that  no  alienation  of  a  devisee  operated 
to  defeat  the  power  of  sale,  and  that  the 
posseBsi'in  of  the  alienee  ander  such  deed 
was  not  adverse.  It  will  be  possible.  If 
any  mL^take  has  been  made  as  to  tbe  num- 
ber ol  devisees  under  tbe  will,  to  correct 
Itwhen  anntberjndgmentshall  be  entered. 
It  was  proper  to  make  the  administrator, 
(Baffin,  a  party  defendant,  as  it  was  neo 
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CHflary  to  have  him  before  the  court  before 
the  demaad  for  affirmatire  relief  couM  be 
beard  and  granted.  For  the  error  of  the 
coart  in  directing  the  responses  of  the 
Jnry  tu  the  iBsoes  a  new  trial  must  be 
awarded  to  the  plaintiff. 

Tliedefendant  appealsfrom  the  ruling  of 
the  court  directing  the  iBduea  to  be  found 
fn  hie  favor,  and  to  the  refusal  to  give  In- 
stractions  prayed  for.  Under  the  circum- 
stances. It  la  too  plain  for  arRument  that 
there  is  no  error  in  the  ruling  of  the  court 
of  which  the  defendant  Cornatzer  cotild 
JuHtly  complain.  There  was  no  error  as- 
signed except  that  mentioDed,  which 
seems  to  have  been  the  common' ground 
ol  exception  by  both  parties.  There  was 
DO  error. 


Kraubr  ▼.  BuiR  et  al. 
{Supreme  Court  of  A^^^     Virginia.  Deo. 

Balb  or  hixm — Authoritt  or  Aokst. 
Real-estate  agents  wrote  asking  an  owner 
ot  land  for  on  opportunity  to  make  a  sale  for 
him,  and  inquiring  bis  terms.   The  owner  re- 
pllea,  at  different  times,  that  his  "price"  for  the 

Eroperty  was  W.OOO;  that  he  "would  sell"  for 
10,000;  and  that  he"bad  concluded  to  take"tiu,- 
000;  bat  nowhere  did  he  expressly  authorize  them 
to  act  as  bis  agents.  SeUC,  that  their  authority ' 
did  not  extend  to  maldng  a  sale,  but  only  to 
transmitting  offers  for  the  approval  of  the  owner, 
and  that  it  was  incumbent  upon  a  purohaaer  to 
took  to  thoir  authority. 

Bill  by  Blair  and  others  against  F.  C. 
Kramer  for  the  specific  performance  of  a 
contract  for  the  sale  of  land.  There  was 
a  decree  for  complainants,  and  defendant 
appealH.  Reversed. 

FhleffHr  A  Jolinson,  Griffin  &  Watta, 
and  Thoa.  W,  Mllier,  for  appellant.  Bana 
brougb  Hanabroiigb  and  Peun  dk  Cocke, 
lor  a[ipellees. 

Lacy,  J.  This  is  an  appeal  from  a  de- 
cree of  the  hustings  cout-t  of  Koanokectty, 
rendered  at  Its  May  term,  1S31.  Thf  bill 
was  filed  by  the  appelleeK  to  have  specific 
performance  of  an  alleged  contract  In 
writing  for  the  sale  (ft  land  against  the 
appellant.  The  alleged  contract  set  up  in 
the  bill  was  claimed  to  have  been  made 
with  certain  agents  or  brokers,  doing 
business  In  the  name  ana  style  of  Hanckel, 
Kemp  &  Co.  The  said  agentH  or  brokers 
admit  the  contract,  and  seek  to  sustain 
It  UB  against  tlieir  alleged  principal,  (the 
appellant,)  and  inHist  upon  their  authori- 
ty to  bind  their  principal.  The  alleged 
principal  denies  the  authority  to  bind 
him  as  hlH  agents,  and  repudiates  the  con- 
tract altogether,  and  refuses  to  do  any 
act  to  ratify  the  same.  The  evidence  on 
both  Hiciea  was  taken  In  the  form  of  depo- 
sitions, and  upon  the  bearing  the  said 
court  decreed  speclfle  performance  against 
the  said  appellant,  from  this  decree  the 
easels  hereon  appeal.  The  questions  aris- 
ing for  adjudication  on  this  apiteal  are— 
First,  whether  any  contract  has  been 
made  binding  upon  the  alleged  principal, 
(the  appellant;)  and,  in  the  second  place, 
whether  this  contract.  If  so  duly  made, 
upon  competent  authority,  should  be  spe- 
cifically performed  by  the  court.  In  the 


first  place,  therefore,  we  will  consider  how 
far  the  said  real-estate  agents  or  broken 
were  clothed  with  authority  to  make  a 
contract  for  the  appellant,  acting  within 
the  scope  of  their  authority  as  his  ageuts. 
•*  Whpt  authority  had  been  conferred  on  the 
alleged  agents  by  the  appellant  to  make  a 
complete  sale  of  these  lots?"  is  the  first 
question  argued  by  the  learned  counsel 
for  the  appellees.  And  It  is  said  by  the 
learned  counsel  forthe  appellant  that  "the 
first  question  that  naturally  arlseB  In  a 
case  of  this  character  Is  whether  the  al- 
leged agents  had  the  authority  to  make 
the  sale  that  It  is  charged  was  made." 

We  will  first  consider  this  question  upon 
the  facts  In  the  record.  The  whole  matter 
rests  in  writing  and  In  telegrams,  so  far  at 
the  principal  and  the  agent  are  concerned. 
The  firat  letter  which  passed  between  them 
is  as  follows:  "Roanoke,  Va.,  Rept.  10, 
1888.  P.  C.  Kramer,  Esq.,  Carlisle.  Pa.: 
Your  sou  gave  us  your  address,  and  said 
if  we  wrote  you  that  we  might  get  a 
chance  to  sell  some  of  your  property  here. 
Tou  have  three  lots  between  market-house 
and  city  hotel  that  we  wonld  tlite  to  get 
your  figures  on  and  terms.— if  cash  or  part 
cash ;  also  any  other  property  you  may 
give  us.  Han'ckei,,  Kemp  &  Co."  The  an- 
Bwerto  this  was  asfollows:  YoursofSept. 
]»th,  1888,  to  hand.  My  price  is  90,000. 
cash,  clear  above  commissions  and  expens(>8 
ofany  kind, for  mythree  lots  on  Sulem  ave- 
nue, between  Jefferson  and  Neeson  atreets. 
F.  C.  KuAHER."  And  the  next  letter  Is: 
"Tours  to  hand.  I  will  sell  lots  on  Salem 
avenue,  running  back  to  Campbell  street, 
separately.  93,5U0  cash  for  lot  89;  93,250 
cash  for  lot  No.  90;  »3,000  for  lot  No.  91. 
P.  C.  Kkamer."  On  September  26.  1888, 
Hanckel,  Kemp  &  Co.  wrote  as  follows  to 
Kramer:  "Your  favor  1st  to  hand,  nnd 
since  wrote  you.  but  have  received  no  re- 
ply. We  think  if  you  would  price  these 
three  lots  at  tlO.OOO,  one-third  cash,  bal- 
ance one  and  two  years,  notes  twaiing  Id- 
terest  at  6  per  cent.,  (meand  two  years,  we 
can  sell  the  lots,  but  find  very  much  trouble 
In  getting  as  much  cash  as  you  wish.  Oar 
commission  on  this  would  be  f2no.  We 
would  bn  glad  If  you  would  run  down  to 
our  city,  as  I  think  Itwould  be  to  your  in- 
terest; also  advise  If  you  would  sell  one 
Int. elTlng  price  and  terms."  On  the  next 
'lay  Kramer  wrote  to  Hanckel,  Kemp  & 
';o. :  "  Your  letter  to  hand.  I  will  tnk?  for 
my  lots  on  Salem  ave.  •  •  •  flo.OOO. 
one-half  cash, "  etc.  "I  have  no  objection 
to  selling  the  lots  separate."  On  October 
3d  he  again  wrote:  "I  hare  concluded  to 
take  $10,000  for  my  lota  on  Salem  avenue; 
one-third  cash,  balance  one  and  two 
years,  6  per  cent.,  secured  by  deed  ol  trust 
on  the  (ground.  Will  g1veyou2  percent, 
commission.  Awaiting  reply. "  On  Octo- 
ber 6th  Hanckel,  Kemp  &  Co.  wrote:  *  We 
have  just  wired  you  that  we  closed  sale  of 
your  Salem-Avenue  lots,  which  wo  have 
done  provided  you  will  accept  conditions 
which  we  think  very  liberal,"— setting  oat 
the  terras  proposed;  and  tel^raphed. 
"Salem-Avenue  lots  sold  if  you  will  acce])t 
terms  as  per  my  letter  of  this  morning  ;* 
and  wi-ote  same  day:  "We  underatand 
that  some  other  agents  have  wired  yon 
that  proper^  was  sold  by  them.  We 
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were  the  first  to  sell,"  etc.,  (this  was  the 
sale  to  Simmons,  upon  which  Kranterwas 
sued,  disposed  of  at  this  term  lu  suit  of 
ISImmons  t.  Kramer,  (Va.)  18  S.  E.  Rep. 
902{)  stated  that  they  had  wanted  OOdays 
to  raise  the  cash  payment;  bnt  that  they 
later  Id  the  day  had  heard  from  parties 
who  would  pay  the  $8,000  reqnlred  In  cash, 
(this  being  because  other  agents  claimed 
to  have  sold  to  Simmons  during  the  day;) 
adding:  oddltlon  to  this,  U  ynu  will 
dose  sale  with  our  parties,  we  will  send 
yoD  our  check  for  9100,  or  you  can  deduct 
same  from  oor  commission;"  and  telfr- 
graphed  on  the  same  day :  **  Sold  lots  as  per 
your  letter.  Weclalm  flrstsale.  Disregard 
my  letter  of  this  morning. "  On  the  same 
day  other  agents  still  telexraphed  to  Kra- 
mer, (Asbury.  Greider  &Co.:)  "Will  yon 
take  911,000.  third  casb,  on  two  years?" 
And  on  the  same  day  Hancfcel,  Kemp  ft 
Co., later  In  the  day.  telegraphed:  "Do  not 
close  for  »11,000;  might  get  you  112,000." 
On  October  nth  Hockaday  &  Co.  wrote 
to  this  appellant  that  they  bad  made  sale 
of  these  same  tote.  The  said  firm,  Hanck- 
e1,  Kemp  A  Co.,  now  claim  to  have  made 
a  sale,  binding  on  Kramer,  to  the  appel- 
lees; and  tbla  suit  la  brought  by  the  appel- 
lees, as  already  stated,  to  compel  Kramer 
t«i  speclfleally  perform  the  contract  made 
for  blm  by  hw  said  agents,  Hanckel,  Kemp 
A  Co. 

In  the  flrstplace.ltlsclearthat  If  Hanck- 
el, Kemp  &  Co.  have  ever  been  appointed 
the  agents  of  Kramer  to  make  a  sale  for 
talm,  they  have  failed  to  produce  any  proof 
of  thelrappolntment  assuch.  Kramer  had 
■aid  to  them:  "I  will  sell,"etc.;  "my  price 
lB,"etc.;  and^Ihave  concluded  to  take." 
Bat  he  has  nowhere  aathorlzed  them  to 
act  as  bis  agents,  and  they  themselves 
evidently  did  notclalm  any  such  aothorlty 
at  the  time.   In  the  letter  announcing  the 
alleged  sale  tbey  say:  "In  addition  to 
tbis.  If  yon  will  close  sale  with  our  parties 
wewlllsend  you  oorcheck  forone  hundred 
dollars."  Now,  they  say  they  had  author- 
ity, and  did  at  this  date  make  a  binding 
sale,  on  which  the  appellees,  Blair,  etc., 
brought  their  suit.  And  on  the  same  day, 
after  tbey  bad  made  a  valid  and  binding 
Bale,  as  they  now  claim,  they  tel^raphed 
blm:  "Do  not  close  for  eleven  tbitnsand; 
might  get  you  twelve  thonsand."  How 
cuuld  they  dn  this  If  they  had  already 
Hold  for  flO.OOO?   In  addition,  it  Is  proved 
by  the  deposition  of  W.  A.  Kramer  that 
the  appellant  declined  to  appoint  them, 
or  any  other  real-estate  agents  or  bro- 
kers, his  agents  to  make  a  binding  sale  (or 
liim.   Is  has  been  said,  Kramer  bad  no 
dealings  directly  with  the  appellees.  They 
claim  only  through  their  dealings  with 
Hanckel,  Kemp  ft  Co.,  who  were,  as  they 
tbpmselves  admit,  agents,  with  special 
and  limited  powers,  to  find  a  purchaser, 
Bublect  to  the  ratlBcatinn  of  Kramer.  It 
-wan  Incambent  upon  the  buyers  to  look 
to  tbe  anttaoilty  of  the  special  agent,  and 
they  cannot  deriveany  benefit  from  an  nn- 
authnrised  act  of  the  agent.  The  record 
Bhowa  that  pending  the  negotiations,  and 
while  they  were  trying  to  borrow  the 
money  to  make  the  cash  payment,  and  of- 
fering other  terms,  the  appellees  and  the 
aarenta  know  that  other  penona  anxloiu 
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to  become  the  purchaserft  had  before  that 
offered  the  price  named. 

As  was  suld  by  Judge  Prkdi,eton  in 
Hooe  V.  Oiley,  1  Wash.  {Va.)23:  "Agents 
may  be  clothed  either  with  general  or  spe- 
cial powers.  (1)  A  general  agent  may  do 
everything  which  the  principal  may;  pow- 
ers of  this  sort  are  nut  usually  granted, 
and  none  such  appear  In  the  present  case. 
(2)  Of  the  second  sort  are  agents  limited 
as  to  the  objects  or  the  bnslnesa  to  be 
done,  and  left  at  .large  as  to  the  mode  of 
transacting  it.  If  a  particular  mode  is 
not  prescribed  by  the  original  power, that 
which  the  agent  may  adopt  the  principal 
may,  by  approving,  sanctify,  and  give  to 
it  equal  validity  as  if  it  had  made  a  part 
of  the  original  authority,  excluding  the 
Idea  of  collusion  between  the  agent  and 
the  third  party.  To  abuse  tbe  power 
conferred  by  the  principal,  such  a  circum- 
stance would  defeat  the  third  party  in  his 
attempt  to  charge  the  principal.  Special 
agents  are  limited  as  to  the  objects  or 
business  to  be  done,  and  must  In  all  things 
pursue  the  power  or  authority  which  Is 
given  them,  both  as  to  the  object  and 
manner  of  effecting  it,  U  that  be  also  pn^ 
scribed.  They  are  the  creatures  of  the 

f tower  or  anthoilty,  and  therefore  cannot 
a  any  manner  exceed  ft  or  deviate  from 
It,  and,  it  they  do,  the  principal  is  not 
bound."  "If  a  person  be  appointed  a  gen- 
eral agent,  as  In  tbe  case  of  a  factor  for  a 
merchant  residing  abroad,  the  principal 
is  bound  by  his  acts.  But  an  agent  con- 
stituted for  a  particular  purpose,  and  un- 
der a  limited  and  circumscribed  power, 
cannot  bind  the  principal  by  anv  act  in 
which  he  exceeds  his  authority;  for  that 
would  be  to  say  that  one  man  may  bind 
another  against  bis  consent."  Opinion  of 
BuLi.ER,  J.,  in  Fann  v.  Harrison,  8  Term 
R.  702;  Bay  v.  Coddlngton,  6  Johns.  Ch. 
68.  "A  special  agent,  constituted  lor  a 
parHcolar  purpose  and  under  a  limited 
power,  cannot  bind  his  principal  beyond 
his  authority.  This  Is  a  very  clear  and 
settled  rule."  Chancellor  Kent  In  Skinner 
V.  Dayton,  5  Johns.  Ch.  364;  citing  Nixon 
V,  Hyserott,  5  Johns.  68;  Gibson  v.  Colt, 
7  Johns.  300.  See,  also,  Denning  t.  Smith, 
3  Johns.  Ch.  345. 

With  respect  to  an  agent  constituted 
for  a  particular  purpose,  be  who  deals 
wltli  blm  deals  at  bis  peril,  If  the  agent 

gasses  the  limit  of  bis  power;  for  it  was 
Is  duty  and  bis  right  to  look  to  his  In- 
structions for  the  extent  of  his  authority. 
It  Is  said  that  a  principal  is  liable  to  a 
third  party  for  all  contracts  entered  into 
by  his  broker  or  agent  wltbin  the  scope  of 
his  authority,  as  defined  by  direct  tnBtrnc< 
tions.  The  broker  must  obey  his  Instruc- 
tions in  order  to  bind  bis  principal.  Sle- 
bold  V.  Davis,  67  Iowa,  560,  2b  N.  W.  Rep. 
778:  Story,  Ag.  1^.  127.  Real-estate 
brokers  or  agents  may  be  defined  to  be 
those  who  negotiate  the  sale  or  purchase 
of  real  property ;  bat  the  power  of  a  real- 
eetate  agent  or  broker  does  not  generally 
extend  to  execute  a'  sale,  but  merely  to 
bring  the  parties  together,  orto  negotiate 
for  the  contract.  Pringle  v.  Spauldlng, 
B3  Barb.  17;  Haydock  v.  Stow,  40  N.  f. 
868;  Force  v.  Dutcher.  18  N.  J.  £q.  401; 
Morris  T.  Buddy.  30  N.  J.  Eq.  286.  It  la 
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clear  that  there  muat  be  an  appointment 
to  coDfltltnte  ooe  aa  agent.  It  fa  a  rule 
of  law  that  no  one  can  become  aa  acent 
except  by  the  will  of  the  principal.  EvauR, 
Afs,  22;  McOoldrick  r.'Wlllita.  62  N.  T.  612; 
Bank  v.  Bentley,  27  Minn.  87,  6  N.  W.  Bep. 
422;  Gifford  v.  Landrine,  37  N.  J.  Eq.  127. 
"In  the  absence  of  evidence  ol  expresR  ap- 
pointment, of  ratification,  or  of  an  eetup- 
pel,  there  Is  no  entflcient  evidence  of  affen- 
cy."  Alexander  v.  RoUlua,  S4  Mo.  657.  It 
le  said  that  an  agency  cannot  be  proved 
by  general  reputation,  bnt  Is  a  fact  to 
which  a  wltneaa  having  knowledge  of  its 
existence  may  testify.  Banking  Co.  v. 
Smith.  76  Ala.  672.  When  the  principal, 
In  a  suit  brought  to  enforce  a  contract  eo- 
tei'ed  into  lu  his  name  by  a  supposed 
agent,  denies  the  authority  of  the  agent, 
the  burden  of  proof  tocstabilsh  the  agent's 
authority  Is  on  the  party  who  seeks  to  en- 
force the  contract.  McCarty  v.  Straus, 
21  La.  Ann.  692.  In  the  case  of  Grant  v. 
Ede,  86Cal.  418, 20  Amer.  St.  Bep.  237,^  where 
the  supposed  authority  to  make  a  complete 
sale  was  as  follows:  "As  you  stated  you 
could  gee  fdO.OOU  for  the  place  you  occupy 
on  Market  street,  and  If  you  can,  we  will 
Bell  at  that  price  anytime  b^ore  Sept.  Ist, 
1887,  and  allow  you  '2%  per  cent,  on  Bald 
price,  and,  if  no  sale  is  made,  no  expenses 
made  to  us;"  and  on  this  authority  the 
agent,  Martin,  Hold  to  Grant,  (the  appel- 
lant,) on  the  23d  of  August,  1887,  for  f30,- 
4)00.  9500  cash  and  residue  on  execution  of 
^ecd  by  Ede,  and  signed  himself  as  agent 
for  Ede,  and  received  9500  as  part  of  pur- 
^baae  money,— It  was  held  that  "we  will 
seil**  does  not  mean  that  Martinis  author- 
ized to  sell,  the  court  saying:  **  A  general 
authority  to  sell  real  estate  includes  mere- 
ly the  power  to  And  a  purchaser  therefor, 
and  the  agent  cannot  conclude  a  contract 
which  will  be  binding  upon  hiR  principal." 
And  Mr.  Freeman  appends  a  note  to  this 
case,  citing  Shults  v.  Orlffln,  (N.  Y.  App.) 
lSAmer.St.Bep.828.3  saying:  "Suchietter 
does  not  constitute  an  agreement  of  the 
principal  which  such  purchaser  can  en- 
force, as  it  merely  Bxes  a  price,  and  does 
not  specify  any  form  of  deed,  or  time  of 
payment  or  of  delivery  of  possession,  or 
authorize  the  agent  to  make  such  speclfl- 
ca  tlons. " 

In  every  letter  written  to  these  agents 
Kramer  said, "  I  will  take, "  or  **  I  will  sell, " 
"I  haveconcluded  to8ell,'*or"myprlcel8,'' 
and  nowhere  appointed  any  agent  to  sell 
for  him.  He  authorized  them  to  find  a 
purchaser,  and  aarreed  to  pay  them  a  com- 
mission for  doing  this.  Their  employ- 
ment was  to  conduct  negotiations  for  the 
sale  of  this  real  estate,  and  no  one  better 
understood  this  than  these  agents,  who 
did  not  consider  at  the  time  that  their 
employment  was  such  as  wuald  author- 
ize them  to  conclude  any  sale,  except  snb- 
ject  to  the  approval  of  their  employer. 
And  of  these  negotiations  the  evidence 
shows  that  the  appellees  were  fully  In- 
formed, the  correspondence  being  conduct- 
ed at  their  KuUcltatlon.  See  Fitch.  Real- 
Estate  Ag.  pp.  7,  14.  It  is  clear  that 
Hanckel.Kemp  &  Co.  had  no  authority  to 
make  a  binding  contract  for  their  prlnci- 
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pal,  and,  having  entered  Into  one  in  his 
name,  their  act,  so  far  as  he  Is  concerned, 
is  null.  There  has  been  no  sale  made  by 
Kramer,  (the  appellant,)  nor  by  which  he 
is  in  any  degree  boand.  The  boatings 
court  of  Roanoke  city  having  decided  oth- 
erwise, the  decree  so  deciding  and  ap- 
pealed from  will  be  reversed  and  annulled, 
and  such  decree  rendered  here  aa  tb«  said 
court  ought  to  have  rendered.  And  tbis 
disposes  of  the  case,  so  that  it  Is  unneces* 
sary  to  consider  the  second  branch  uf  the 
case,  as  to  the  question  whether  tbe  con- 
tract, if  valid  aud  binding  on  Kramer,  Is 
such  that  tbe  court  should.  In  the  exercise 
of  a  judicial  discretlnn,  epecfflcally  pei^ 
form.  Decree  reversed. 

Fauntlebot.  J.,  concurring  In  result. 


Jaokso.n  t.  Du  Bosb. 
(Supreme  Court  of  Oeorgia.   Nov.  3S,  1891.) 

H0IISSTSI.D  —  STIDBNOB  —  DSCLABATIOKB  —  ASAS- 
DONMBKT. 

L  In  an  action  cf  oomplaint  for  land,  where 
both  parties  claim  under  the  same  person,  any 
error  of  the  court  in  admitting  evidence  to  sluiir 

title  in  such  person  is  immaterial. 

2.  Where  tbe  question  is  whether  a  person 
has  ceased  to  be  a  resident  of  Oeor^a  and  ba- 
oome  a  citizen  of  Alabama,  his  declaratious, 
made  in  a  certain  city  in  Alabama,  to  the  effect 
that  be  bad  made  that  place  bis  liome,  and  never 
expected  to  return  to  the  couq^  of  bis  former 
residence  in  Georgia  to  live,  are  admissible  in 
evideoce  in  a  oontroversy  between  his  tenant  and 
a  third  person  respecting  the  cessation  of  his 
right  of  homestead  in  Oeorgia. 

8.  Where,  after  a  levy  apon  land,  an  api^l- 
cation  is  made  for  homestesn,  and  pending  the 
application  the  land  ia  sold  by  the  sheriff  under 
tbe  levy,  with  notice  to  tbe  purchaser  of  tbe 
pendency  of  the  appUcation,  he  acquires  the  whole 
interest  of  tbe  defendant  in  ezeontioa,  subject  to 
tbe  iDcumbrance  of  the  homestead  afterwards 
assigned,  and  on  the  expiration  of  that  homestead 
interest  is  entitled  to  the  possessioo  of  tbe  prem- 
ises. The  case  of  Urace  v.  Kezar,  13  B.  E.  itep. 
1067,  86  Qa.  697,  approved  and  adhered  to.  Cuux, 
J.,  dissenting. 

i.  Tbe  homestead  interest  la  terminated  by 
removal  from  the  state.  This  is  a  sound  propo- 
sition in  itself,  and  is  sapported  by  the  reason- 
ing In  Bank  v.  SmlBsoQ,  78  Oa.  489. 
{SyUalnu  by  fht  Court.) 

Error  from  superior  court,  Baocock 
county;  Lchpkin,  Judge.  Afllrmed. 

Action  by  one  Du  Bose  against  one 
Jacksun  to  recover  land.  Verdict  and 
Judgment  for  plaintiff.  Defendant  ap- 
peals. 

The  land  in  queetlon  was  owned  by  one 
Lee.  Defendant  was  his  tenant,  and  plain- 
tiff purchased  the  land  at  a  sale  oftder  an 
execution  against  Ijee.  FlalDtilt  ottered 
In  evidence  a  deed  executed  to  Ijee  and 
Forbes  by  one  Turner,  as  guardian.  This 
deed  was  objected  to  on  tbe  ground  that, 
excepting  recitals  In  the  deed  Iteell,  there 
was  nothing  to  show  that  Turner  had 
ever  been  appointed  guardian,  or  that  be 
had  authority  from  the  court  to  sell  the 
land.  On  a  showing  that  It  was  a  partof 
the  chain  of  title  under  which  btitb  par- 
ties claimed,  and  that  it  was  obtained 
from  defendant  uuder  notice,  it  was  ad- 
mitted. A  deed  conveying  Forties' inter- 
est to  Lee  was  Introduced,  and  tbe  sheritl's 
deed  to  plaintiff.  Delendant,  an  a  witness 

Digitized  by  Google 


N.C.) 


COX  V.  PRtrETT. 


917 


for  plaintiff,  testified  that  he  (defendant) 
rented  the  land  from  Lee,  and  had  lived 
thereon  for  five  years,  but  that  Lee  had 
lived  during  that  time  In  Alabama.  One 
Rofirers  testified  that  some  months  prevl- 
ou»ly.  Id  Blrmlnfrbam,  Ala.,  Lee  told  him 
that  he  had  made  that  place  his  home, 
and  never  expected  to  return  to  Oeoii^la 
to  live.  Defendant  Introduced  evidence 
that  fo  1876  the  land  in  question  wtts  set 
apart  RH  a  homestead  on  application  of 
Lee's  wife.  Lee  testified  that  at  the  time 
ot  his  wife's  death  be  and  his  wife  and 
family  lived  on  the  land;  that  in  1R80  he 
remarried:  that,  when  be  left  It, It  was  his 
Intention  to  return ;  that  be  had  lived  In 
Alabama  and  otber  states  as  a  railroad 
contractor,  but  that  It  was  still  bis  in- 
tention to  return  to  bid  home  in  Georgia. 
Defendant  proved  that  an  application  for 
homestead  waa  filed  after  the  execution 
was  levied,  and  the  land  waa  sold  to 
plalntm  with  public  notice  ot  the  pending 
application 

J.  T.  JorfJattt  tor  plaintiff  In  error.  W. 
M.  d&  M.  P.  Eeesfi,  tor  defendant  In  error. 

VsB  Curiam.  Jndgment  affirmed. 


8TATB  V.  MaTHIS. 

(Suprtme  Court  of  Worth  CaroUna.  Deo.  1, 
1891.) 

CBmnrAb  luw— Dismissal  o?  Afpbai.— CouniTA 
Tiox  or  Bbxtenci. 
An  appeal  from  a  ladgmeot  of  death  will 
be  dlsmlssfu  on  defendant's  motion  when  during 
the  pendency  ot  the  appeal  tbe  govevnxx  oom- 
mutes  the  senteoceto  life  imprisonment,  and  the 
prisoner  accepts  the  commutaUon. 

Motion  by  defendant  In  the  case  of  state 
of  North  Carolina  RRalnst  C.  Matblsto  dis- 
miss defendant's  appeal.  Dlsmisaed. 

(ilenn  &  Aiaaly,  for  appellant.  The 
Attora^  Qeneral,  tor  the  Htate. 

Merrimon,  C.  J.  The  appellant  pris- 
oner waa  convicted  of  tbe  crime  ot  mur- 
der, and  there  was  Judgment  of  death 
against  him,  from  which  he  appealed  to 
this  court.  Pending  the  appeal,  and  be- 
fore it  wasreached  In  Its  order  to  be  heard 
and  determined,  the  governor  commuted 
his  sentence  uf  death  to  Imprisonment  for 
life  In  the  penitentiary.  The  prisoner  ac- 
cepted each  commutation,  and,  in  pursn- 
ance  of  the  same,  he  Is  now  imprisoned  In 
the  penitentiary.  When  the  appeal  was 
called  in  itn  order  to  be  heard  the  pris- 
oner presented  and  exhibited  before  the 
court  the  order  of  commutation  ot  bis 
sentence,  duly  made  and  Higned  by  the 
governor,  and  signified  his  acceptance  of 
the  same,  and  prayed  the  court  that  he  be 
allowed  treely  to  abandon  his  appeal, 
and  that  the  court  take  no  further  notice 
ot  or  action  In  and  ubont  tbe  same.  The 
attorney  general  admitted  the  commuta- 
tion of  the  priBoner'8  sentence,  and  his 
acceptance  of  the  flame,  and  made  no  ob- 
jection thereto,  and  prayed  the  court  to 
make  such  diepoeUIon  of  the  appeal  as  it 
might  deem  proper.  After  the  prisoner 
was  convicted,  tbe  governor  had  power 
and  anthorlty  to  commute  the  sentence  ot 
death  against  him  to  the  lesser  pnnlsb- 


ment  ot  Imprisonment  for  lite  In  the  peni- 
tentiary, (Const,  art.  »,  §  A;  C^de,  S  1096.) 
Tbe  appeal  did  not,  as  formerly,  vacate 
tbe  Judgment  ol  death  pending  the  appeal. 
It  remained  In  full  force  to  be  executed, 
unless  the  court  should  adjudge  there  was 
error  therein.  The  statute  (Acts  1887, c. 
101)  so  expressly  provides,  and  bence  no 
question  each  as  that  very  serlonsly  con- 
sidered In  State  v.  Alexander,  76  N.  G.  231. 
arises  here.  It  certainly  appears  to  the 
court  that  the  governor  has  granted  such 
commutation  of  the  prisoner's  sentence; 
that  the  latter  has  accepted  tbe  same,  and 
is  now  undeiirolng  punishment  In  the  peni- 
tentiary In  porsuanee  oflaw  In  such  cases. 
There  Is  therefore  no  reason  why  be  ahatl 
not  be  allowed  to  abandon  bis  appeal. 
His  application  must  be  granted,  and  the 
appeal  dismissed.  Ijet  a  proper  order  tor 
that  purpose  be  entered. 


Cox  et  a/.  T.  Pbvett  et  a/. 

(Supmne  Court  of  NnrOt  OainMna.  Dec.  1, 
1891.) 

Cbrtiobabi— Lost  Afpbii^ 
A  petition  for  a  writ  of  certiorari,  u  a 
sabstltute  for  an  appeal  lost,  alleged  that  within 
10  days  after  notice  of  the  order  complained  of 
notice  of  appeal  was  served  on  plaintiff,  but  it 
did  not  allege  that  defendants  took  an  appeal 
within  10  days  after  notice,  or  within  10  days 
after  the  rendition  of  such  order,  nor  that  an  ap- 
peal was  entered  in  the  judgment  docket  and 
notice  given.  It  did  not  sfleffe  that  the  adverse 
party  prevented  defendants  from  taking  an  ap- 
peal, and  ft  did  not  appear  that  an  appeal  was 
ever  taken,  and  no  reason  was  as9lgne<l  for  the 
negieoL   Held,  that  the  writ  would  not  Issue. 

Action  by  W.  £.  Cox  and  others  against 
Martin  Pruett  and  others.  Defendants 
petition  for  a  writ  of  certiorari.  Petition 
dismissed. 

B.  A.  Doagbton,  for  plalntlfls.  Q.  F. 
Neal,  tor  defendants. 

Merrimon,  C.  J.  This  Is  an  application 
for  the  writ  of  certiorari  as  a  Bubstltnte 
tor  an  appeal  lost.  The  petition  alleges 
that,  wltbln  10  days  next  alter  the  peti- 
tioners had  notlceof  the  order  complained 
of,  they  placed  a  notice  of  an  appeal  In  the 
hands  of  the  sheriff  to  be  served  on  the 
plaintiffs  in  the  action,  and  that  It  was 
served.  Uut  It  la  not  allegBd,  nor  does  it 
at  all  appear,  that  the  petitioners  took  an 
appeal  within  10  days  after  notice,  or 
within  10  days  after  the  rendition  ot  such 
order;  norls  It  alleged,  nor  does  it  appear, 
that  within  that  time  the  appellant  caused 
his  appeal  to  be  entered  by  the  clerk  ou 
the  Judgment  docket,  and  notice  thereof 
to  be  given  to  the  adverse  party,  as  re- 
quired by  the  statute.  Code,  §  550.  On 
the  contrary.  It  appears  by  the  affidavit 
of  the  clerk  that  no  notice  ot  appeal  ever 
went  to  his  office.  It  is  not  alleged,  nor 
does  It  appear,  that  the  adverse  party  In 
any  way  prevented  the  petitioners  from 
taking  an  appeal  wltbln  the  time  allowed 
by  law.  It  does  not  appear  that  the  peti- 
tioners ever  took  an  appeal,  nor  Is  any 
proper  reason  assigned  why  they  did  not 
or  could  not.  Clearly,  tbe  pvtltioners  are 
not  entitled  to  have  their  prayer  granted. 
Let  the  petition  be  dismissed.  It  la  bo  or^ 
dered. 
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Fabthino  t.  Dare. 

iBupreme  Cwat  of  North  CaroUna.  Dea  1, 
1891.) 

Proiiisb6bt  Notss— Bosa  Pidb  Furohasbb^ 
Frotince  op  Jort. 
1.  A  person  unknown  to  plalDtiff  offered  to 
■ell  him  for  tlOO  a  note  made  oy  defeudast,  the 
face  value  of  which  was  VISS.  Flaintiff,  having 
learned  on  inquiry  that  defendant  was  aolvent, 
purchased  the  note.  In  an  aotioD  to  recover  its 
value  the  evidence  introduced  bj  plaintiff  him- 
self showed  that  the  note  was  payaole  six  months 
after  date  at  a  place  which  plaintiff  was  aware 
was  not  in  existence,  and  that  he  knew  that  it 
was  given  '*for  some  sort  of  a  township  right" 
CD  some  coDtraot  not  known  to  him.  field,  that 
these  facts  were  such  as  Btuwld  h»w  put  plain- 
tiff on  farther  inquiry  as  to  the  fallal^  of  the 
note. 

S.  In  an  action  on  a  promlasory  note,  which 
defendant  asserted  to  be  fraudulent,  It  is  error 
for  the  court  to  refuse  to  submit  the  question  to 
the  ]urv  on  all  the  evidence,  and  to  tell  the  Jury 
that,  if  they  believed  plaintiff's  statement,  they 
must  answer  the  issue  "Tes. " 

Mebbimox,  C.  J.,  and  Bhbphbbd,  J.,  dissent- 
ing. 

Appeal  Irom  superior  conrt.  Obatfaam 
conDty ;  Robbbt  W.  Winston,  Jadge.  Re- 

Action  by  C.  C.  Farthing  afc&lnat  J.  H. 
Dark  on  a  promtssory  note.  Judgment 
for  plalntilT.    Defendant  appeals. 

The  ottier  facte  lulty  appear  In  the  fol- 
io winK  statement  by  Davis,  J. : 

The  plaintiff  sued  on  a  promissory  note, 
of  which  the  following  is  a  copy:  "$125.00. 
Durham,  N.  C,  Feb'y  ISlli.  1891.  Six 
months  after  date  I  promise  to  pay  to  the 
order  ot  W.  B.  Pallett  &  Co.  one  hundred 
and  twenty-flve  dollars,  negotiable  and 
payable  at  Durham  Fence  Factory,  or 
office  of  Wortham,  Warren  &  C'o.,PtaDlng- 
Mitls.   Value  received.  J.  H.  Dark.  No. 

 .    [Indorsed :]  W.  B.  Pallett  &  Co. " 

The  defendant  admitted  the  execution, 
pleaded  fraud  In  the  fiictum, failure  of  con- 
sideration, and  equities  arlsluK  out  of  a 
contemporaneous  contract,  as  set  out  In 
the  answer,  which  is  of  record.  The  plain- 
tltr  Introduced  thenote,  and  rested  his  case. 

The  execution  of  the  note  having  been 
admitted,  the  burdeu  was  upon  the  defend- 
ant, and  he  offered  In  evidence  an  agree- 
ment between  W.B.  Pallett &Co.  and  him- 
self, marked  "A, "which  was, In  substance, 
that  whereas,  W.  B.  Pallett  &  Co.,  of  the 
town  of  Durham,  bad  established  a  per- 
manent industry  In  Durham  for  the  pur- 
pose of  manufacturing  and  selllne  the 
Champion  combluation  slat  and  wire  fence, 
upon  the  consideration  named,  thuy  ap- 
pointed the  defendant  agent  to  sell  the 
manufactured  fence  In  the  township  of 
Baldwin, Chatham  county, and  receive  the 
compensation  named.  The  said  W.  B. 
Ffltlett  &  Co.  were  at  all  times  to  furnish 
the  defendant  with  the  fence  at  the  price 
of  $45.50  per  rod,  according  to  the  char- 
acter of  the  fence,  sDii  the  defendant 
wa*?  to  pay  Pallett  &  Co.  5  cents  per 
rod  of  the  commission  after  he  bad  sold 
1,000  rods  of  fence  and  received  all  the  com- 
mission,—$230,— as  he  has  this  day  secured 
to  be  paid  $1^  by  execution  of  bla  nbte, 
being  one-half  of  the  commission  on  the 
first  1.000  rods  of  fence  sold.  And  II  500 
rods  of  fence  are  not  sold  at  the  end  of  six 


months  by  the  said  second  party,  then 
said  company,  or  their  authorized  repre- 
sentative, are  fully  empowered  to  cancel 
said  agency,  and  appoint  another  agent 
In  his  stead.  But  if  they  decide  to  caned 
said  agency,  whleh  shall  be  at  their  op< 
tlon,  they  shall  surrender  said  note,  alter 
first  being  paid  one-half  of  the  commission 
on  the  fence  sold  during  tbe  sttld  six 
months.  The  defendant  was  then  Intro- 
duced In  bis  own  behalf,  and  testified: 
"One  W.  B.  Pallett  came  to  me  and  pro* 
posed  to  make  me  bis  agent  tor  six 
months  fur  my  township  in  Chatham  coun- 
ty, telling  me  he  had  established  a  perma- 
nent  factory  in  the  town  of  Durham  for 
the  mannfActure  of  a  wire  fence  described 
In  circulars,  which  he  read  to  me,  and  of 
which  he  gave  me  several  copies.  I  exe- 
cuted ray  note,  and  we  executed  the  coo- 
tract  In  duplicate.  Be  told  me  the  note 
was  simply  to  batt  agednst  the  fence,  and 
that  at  the  end  of  six  months  It  would  be 
given  up  to  meand  canceled ;  and, If  I  sold 
no  fence,  1  would  have  to  pay  nothing  on 
it.  In  about  two  weeks  after  this  I  went 
to  Durham,  and  went  to  see  Wortham, 
Warren  4  Co.  I  found  no  fence,  no  fac- 
tory, and  that  W.  B.  Pallett  bad  left  the 
conntryJ  I  went  there  to  get  the  fence.  I 
wanted  some  lor  my  own  farm,  and  some 
for  my  neighbors*.  This  Is  the  only  time 
I  went  or  sent  about  buying  the  fence.  I 
never  wrote  abont  It."  The  defendant 
rested  his  case. 

O.  C.  Farthing,  the  plalntlS.  testified  In 
his  own  behalf  as  follows:  "I  bought  the 
note  sued  on  on  the  19th  of  February,  1881, 
and  paid  $100  for  It.  I  did  not  know  ot 
the  contract  marked  'A.*  I  boagbt  of  W. 
B.  Pallett  &  Go.  I  lire  In  Durham,  and 
have  lived  there  for  twent^Hslx  years.  I 
am  a  merchant,  and  am  not  a  dealer  in 
paper  like  this  note.  I  had  known  Pallett 
but  a  few  days.  He  was  a  stranger  in  Dur- 
ham. Shortly  after  I  purchased  the  note 
he  left  Durham.  E  heard  of  him  in  Dan- 
ville. At  the  time  1  bonght  this  note  I 
purchased  four  others.  He  bad  previous- 
ly sold  nine  others  to  J.  F.  Slaughter. 
Slaughter  had  spoken  to  me  about  them 
before  I  purchaued.  He  had  the  pick,  and 
paid  $100  each  tor  the  ones  be  bouj^ht.  I 
paid  $100  each  forthree  of  those  I  bought; 
but  lor  two.  upon  men  I  thought  not 
good,  I  paid  $02..'iO;  making  $425 lu  alitor 
the  five  notes  ot  $1^  each.  Tbe  notes 
Slaughter  bought  were  for  the  same  sums, 
and  upon  the  same  blanks, asthe  one  sued 
on.  I  knew  that  the  notes  were  given  for 
some  sort  of  a  township  right.  Pallett 
told  me.  I  didn't  know  what  sort  of  a 
contract.  1  knew  at  that  time  that  there 
was  no  factory  In  Durham  called  the 
'Durham  Fence  Factory.'  at  which  the 
notes  were  made  payable.  There  Is  no 
such  factory  there  now.  1  made  Inquiries 
of  Make  Jeans  of  the  financial  standing  of 
the  defendant,  and  of  O.  N.  Justice,  the 
obligor  In  another  of  the  notee  I  bouKht, 
both  ot  whom  reside  in  Chatham  county. 
He  told  me  they  were  good  for  their  debts. 
I  did  not  tell  him  that  I  knew  that  there 
was  any  contract  between  Pallett  and 
Dark  by  which  Wortham,  Warren  &  Co. 
were  to  furnish  a  fence.  1  saw  C.  N.  Jus- 
tice shortly  after  I  purchased  tbe  notes* 
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iin!l  tiffrrtHl  to  wl\  him  his  note  for  fllO.  I 
(lid  not  tell  liim  that  1  save  that  suiu  for 
It.   I  K!i  ve  SIlOO  for  hie  note.  '* 

W.  H.  Wortliani,  a  witness  for  the 
plaintiff,  testlfietl :  **  I  am  the  Wortliam  of 
Wortham,  Warren  &  Co.,  FlanlnK-Mllls. 
Pallett  came  to  see  me,  and  made  a  con- 
tract with  me  for  the  manufacture  of  wire 
fence.  It  Is  in  wrltlnf?.  I  am  prepared  to 
tumlnh  the  fence  accordlnK  to  contract 
'A,*  and  have  been  since  about  the  20th  of 
February.  We  were  the  manufacturloff 
agents  of  W.  6.  Pallett  &  Cu.  Pallett  sent 
me  machinery.  I  did  not  have  room  for 
It  Id  my  factory,  and  put  It  up  outside. 
I  did  not  tell  Darlc  and  Justice  In  the  lat- 
ter part  of  Febmary,  aud  after  the  pur- 
chase of  the  notes  by  plaintiff,  that  I  had 
made  no  contract  with  Pallett,  and  that 
tbey  could  get  no  fence  from  there  unless 
Pallett  came  back  and  made  It.  I  did 
tell  them  that  Pallett  attempteil  to  make 
me  an  iiKeut  for  the  sale  of  the  fence,  and 
that  I  refused  to  afcree  to  become  such 
ajceot  for  Durham  township.  I  did  not 
tell  C.  N.  Justice,  about  the  10th  of  March 
last,  near  Fartbinfc's  store,  at  an  auctlrn 
sale  of  horses,  that  I  bad  never  given  Pal- 
lett consent  for  the  use  ot  my  name,  aud 
that  I  would  not  furnish  any  of  the  fence." 

The  plaintiff  closed  his  case,  and  the  de- 
fendant introduced  Make  Jeans  as  a  wit- 
ness, who  teetifled :  "I  live  In  the  town  of 
Dnrbam.  The  plaintiff  came  to  my  store, 
and  said  be  was  about  to  purchase  the 
notes  on  the  defendant,  and  ou  C.  N.  Jus- 
tice, and  asked  their  financial  standing.  I 
told  blm  they  were  good :  that  Dark  was 
my  step-father.  He  said  the  notes  had 
been  given  for  the  right  to  sell  wire  fence, 
which  would  be  pat  op  by  Wortham, 
Warren  A  Co.  Pallett  bad  glren  me  925 
for  giving  him  the  names  of  good  farmers 
in  Chatham  county,  f  gave  btm  the 
names  of  Dark  and  Justice." 

C.  N.  Jastlce,  a  witness  for  the  defend- 
ant, testified :  "I  am  the  obligor  upon  one 
of  the  notes  mentioned.  Shortly  alter  the 
purchase  of  my  note  by  the  plaintitf,  I 
went  to  see  him  in  Durham.  He  proposed 
to  sell  me  my  note  for  f  110,  and  said  to 
me  that  was  what  he  gave.for  it.  About 
two  weeks  after  the  execution  of  my  note 
1  went  with  Mr.  Dark  to  see  Wortham, 
Warren  &  Co.  Mr.  Wortham  told  us  that 
there  was  no  fence  there,  and  would  nnt 
be  unless  Pallett  came  back  and  made  it; 
that  be  would  have  nothing  to  do  with 
It;  that  he  would  not  let  Pallett's  ma- 
chinery come  into  bis  house.  About  the 
10th  of  March  1  saw  hini  again,  near  Far- 
thing's store,  where  there  was  an  auction 
sale  of  horses,  and  he  then  told  me  that  he 
had  never  autborlEed  Pallett  to  use  his 
name,  and  that  he  would  furulsb  no  fence. 
I  never  went  to  see  about  fence  again.'* 

J.  H.  Dark,  recalled,  testified :  "1  was 
with  Mr.  Justice  when  be  went  to  see  Mr. 
Wortham.  He  told  us  he  was  going  to 
make  no  fence;  that  be  would  make  none; 
that  he  would  not  even  let  Pallett'a  ma- 
tbhiery  come  into  his  house.  There  was 
some  machinery  outHirle  of  the  house  set- 
ting on  two  scantlings  about  4x4." 

The  defendant  asked  his  honor  to  In- 
struct the  Jury  that,  the  defendant  having 
pleaded  fraud  in  the  luceptioa  ot  the  note. 


I  and  having  Introdnced  evidence  tending 

to  show  fraud,  the  burden  of  proof  was 
upon  the  plaintiff  to  show  that  he  became 
the  owner  of  the  note  before  maturity,  for 
value,  and  without  notice  of  the  fraud, 
and  without  notice  of  such  facts  and  cir^ 
cnmstancee  as  would  stimulate  inquiry. 
His  honor  decliueil  to  give  this  instruc- 
tion, and  the  defendant  excepted.  Thede* 
fenduntasked  his honorto Instruct  theinry 
that,  if  they  should  believe  that  the  ptain- 
tiff  purchased  the  note  sued  on,  together 
with  four  others  of  the  same  character, 
lor  the  sum  of  $100  each  for  three  notes, 
and  962.50  for  each  of  two  notes;  that  at 
the  same  time  one  J*  F.  Slaughter  bad 
purchased  nine  similar  notes  upon  solvent 
men  at  the  same  discount,  from  the  same 
person,  paying  9100  each  for  notes  due  In 
six  months  for  $125  each;  that  plaintiff 
knew  that  the  payee  was  then  a  stranger 
In  the  town  In  which  plaintiff  resided; 
that  some  of  these  notes  were  payable  at 
the  Durham  Fence  Factory ;  that  pialntiCt 
knew  that  there  was  no  sucb  factory  In 
existence  at  Durham ;  that  plaintiff  mads 
inqntrles,  and  ascertained  that  defendant 
and  others  who  gave  said  fonrteen  notes 
were  all  solvent  men.  except  two.  for 
which  the  plaintiff  paid  963.50 each;  that 
the  plaintiff  knew  that  all  of  these  notes 
were  given  for  some  sort  of  a  township 
right,  aud  knew  that  they  were  given  for 
tbe  right  to  sell  wire  fence;  that  he  knew 
that  by  such  right  the  payees  were  to 
have  wire  fence  made  by  Wurtham,  War- 
ren &  Co. ;  that  plaintiff  was  nut  a  dealer 
or  trader  In  negotiable  paper,— then  the 
plaintiff  had  notice  of  the  fraud  and  de> 
fenses  of  the  defendant.  This  charge  bis 
honor  declined  to  give,  and  the  defendant 
excepted.  The  defendant  asked  the  court 
to  charge  tliejury  the  t,  if  they  believed  tbe 
facts  set  forth  in  the  preceding  prayer,  • 
then  the  plaintiff  had  notice  of  such  facts 
and  circumstances  as  would  stimulate  an 
inquiry,  and  that  he  Is  presumed  to  have 
notice  of  all  facts  which  such  Inq  airy  would 
have  disclosed.  This  the  court  decilnetl 
to  give,  and  the  defendant  excepted.  Tbe 
defendant  asked  tbe  court  to  lustruet  tbe 
Jury  that,  if  they  found  the  facts  as  set 
forth  in  the  preceding  instruction  but  one, 
they  could  be  considered  l>y  the  Jury  In 
passing  upon  the  question  of  notice.  This 
thecfiurt  declined  to  give,  aud  the  defend- 
antexcepted.  His  honorthen  cbarKed  the 
Jury  as  follows:  "The  plaintiff  having 
produced  the  note  at  tbe  trial,  and  Its  6X- 
ecdtion  being  admlttetl,  and  being  nego- 
tiable, the  law  presumes  that  the  plain- 
tiff is  the  owner.  The  only  question  for 
your  consideration,  the  defendant  having 
pleaded  fraud,  is,  do  you  believe  the  state- 
ment made  by  the  plaintiff  that  be  paid 
value  for  the  note  before  maturity,  and 
had  no  notice  of  such  fraud  or  equities? 
If  so,  you  will  answer  the  issue:  'Yes; 
9126.  and  interest  from  August  18,  1891."* 
To  which  charge  the  defendant  excepted. 
There  was  a  verdict  and  Judgment  for  the 
plaintiff,  and  appeal  by  the  defendant. 

ThoM.  B.  Womack,  for  appellant.  .7.  <Sf. 
M&aniutc,  W.  W.  Fuller,  and  F.  L.  Fuller, 
for  appellee. 

Davis,  J.,  {after atatlnij:  tbe  facts.)  Itla 
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Insisted  for  the  pltilntltr  that  he  parcbaned 
the  note  lor  value  and  without  notice; 
that  the  DOt«  was  negotiable,  and  there 
is  a  prima,  facie  presumption  of  law.  In 
favor  of  every  bolder  of  a  negotiable  n<ite 
to  the  extent  that  he  la  the  owner  of  it, 
and  that  he  took  it  for  value,  and  before 
dishonor,  in  the  regular  course  of  busl- 
npss;  and.  If  there  be  fraud  or  illegality 
in  the  Inception  of  it,  the  burden  la  upon 
the  maker  to  show  It.  This  proposition 
is  supported  by  abundant  authority,  aud 
will  not  be  controverted;  but  the  defend- 

'  ant  says  that  there  was  evidence  tending 
to  rebnt  this  presumption,  and  fix  the 
plaintiff  with  notice,  and  that  he  was  not 
a  boBfi  ede  purchaser  for  value  and  with- 
out notice,  and  that  the  court  erred  In  re- 
fusing to  submit  this  evidence  to  the  ju- 
ry, and  In  lustructlUK  them  that.  If  they 
believed  the  statement  made  by  the  plain- 
till  that  he  paid  value  for  the  note  before 
maturity,  wlthont  notice  ut  any  fraud  or 
equities,  they  shonld  answer  the  Issue 
"Yes."  Was  there  any  evidence  of  facts 
nnd  circumstances  within  the  knowledge 
of  the  plaintiff  calculated  to  attract  at- 
tention and  put  him  upon  his  guard  and 
stimulate  Inquiry  as  to  the  character  of 
the  note  which  he  purchased  7  "If  so.  It  Is 
well  settled,"  says  Ruffin,  C.  J.,  In  Bunt- 
ing T.  Ricks.  2  Dev.  &  B.  Eq.130,  "that  the 
person  is  affected  with  knowledge  of  all 
that  the  Inquiry  would  disclose and 
this  Is  reaffirmed  In  Uulbert  v.  Douglas, 
94  N.  C.  122.  We  think  that  the  testimony 
of  the  plaintiff  himself  shows  facts  that 
should  have  put  him  on  inquiry.  He  was 
careful  to  make  inquiry  as  to  the  solv- 
ency of  the  maker  of  the  note.  This 
was  prudent;  but  when  be  was  offered  a 
note  by  a  perfept  stranger,  for  JIiK),  made 
by  the  defendant,  whom  he  had,  upon  In- 

*  qulry,  ascertained  to  be  perfectly  solvent, 
for  $126,  payable  elx  months  after  date, 
at  a  place  named  In  his  own  town,  which 
be  knew  to  have  no  existence,  and  when 
be  knew,  aa  be  says  be  did,  that  the  note 
was  given  "for  some  sort  of  a  townehip 
right, "  open  Aome  sort  of  contract,  he  did 
not  know  what,  would  not  ordinary  pru- 
dence and  a  proper  regard  for  the  rights 
and  Interest  of  the  de)>tor,  whom  he  knew 
to  be  solvent,  have  suggested  that  he  prpss 
his  inquiry  further,  and  ascertain  some- 
thing about  the  character  of  the  payee  In 
the  note,  and  why  it  was  made  payable 
at  a  place  whlcb  be  knew  bad  nuexlstence, 
as  well  as  to  have  Inquired  aa  to  the  solv- 
ency of  the  maker  of  the  note?  Conced- 
ing In  favor  of  the  purchaser  of  negotia- 
ble paper  before  maturity,  that  the  simple 
fact  tliat  be  purchased  from  a  stranger, 
who  sold  for  much  lees  than  its  value, 
would  not  be  sufficient,  there  was  othercon- 
fllctlng  testimony,  and  we  think  his  honor 
erred  In  refusing  to  submit  the  question 
to  the  jury  upon  all  the  evidem^e.  It 
was  error  to  single  out  the  testimony  ol 
the  plaintiff,  and  tell  the  jury  that,  it  they 
believed  his  statement,  they  must  answer 
the  issue  "Yes."  Long  v.  Hall,  97  N.  C. 
2S6,  2  S.  E.  Rep.  229;  State  v.  Rogers.  93 
N.C.523,And  casesclted.  There  was  error. 

Mbbbimon,  C.  J.»  and  Shgpuebd,  J.,  dis- 
sented. 


S.NBEDEN  V.  HARRtS  0t  S/. 

(Supreme  Cawrt  of  North  CaroUna.   Deo.  1, 
1891.) 

StAiiioious  PBOSBonnoiT  —  PLE&Bma  —  Tbbiiisi* 

TION  or  AOTION. 

1.  In  an  action  for  mallcloos  prosecuticm, 
which  alleges  that  plaintiff  was  arrested  and  Im- 
prisoned in  an  action  for  slander  of  title  wrong- 
lolly  instituted  for  the  sole  purpose  of  getting 
immediate  possession  of  land  olumed  and  occu- 
pied by  him,  it  is  not  necessary  thai  the  com- 

Slaint  allege  that  such  action  bad  been  finally 
etermlued. 

2.  Where  the  complaint  alleged  that  W.,  one 
of  the  defendants,  at  the  request  of  the  otners, 
signed  the  bond  in  the  action  for  alander  ot 
Utle,  bnt  did  not  allege  that  be  psrticipated  in 
the  torts  complained  of,  it  failed  to  state  a  canse 
of  action  as  to  him. 

Appeal  from  superior  court.  New  Han- 
over county;  Jaukb  D.  McIver,  Judge. 
Modified. 

Action  by  William  H.  Rneeden  against 
Geonra  Harris,  J  nlia  Harris,  1).  L.  RaBseil, 
and  Henry  P.  West  to  recover  damages  for 
the  malicious  prosecution  of  an  action  for 
slander  of  title.  Defendants  demurred  to 
the  complaint,  and  from  an  order  sus- 
taining the  demnrrer  plaintiff  appeals. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  Datis,  J  : 

Thecomplaintls  as  follows:  "Tbat  dur- 
ing the  summer  and  fall  of  1887  plaintiff 
was  In  possession  of  a  certain  tract  of 
land  or  Island  lu  New  Hanover  county.  In 
Wrightsville  sound,  near  the  ocean,  and 
known  as  *8needen's  Hammocks,*  occnpy- 
lug  same  under  .a  claim  of  title  which  he 
believed  to  be  good  and  valid;  that  dur- 
instbat  period  there  was  a  conBlderable 
discussion  In  tb»  community  about  the 
probability  of  two  railroads  heln^  con- 
structed to  the  sound,  and  it  was  under- 
stood that  both  were  desirous  of  securing 
pOBsessIou  of  said  property  known  as 
'Sneeden's  Hammocks,' the  one  the  Wil- 
mington Sea-CoRBt  Railroad  Company, 
Intending  It  as  their  terminus,  tfae  other 
the  Wilmington,  Unslow  ft  East  CarollDa 
Railroad  Company,  Intending  to  make  It 
the  terminus  of  a  branch  road  to  the 
ocean,  as  plaintiff  Is  informed  and  believer, 
and  states  for  this  reason  the  market  val- 
ue ot  his  prriperty  became  greatly  en- 
hanced. (3)  That  defendants  (Jeorge  and 
Julia  Harris  also  claim  title  to  said  Isl- 
and, and  were  negotiating  with  tbe  rail- 
road companies  to  make  sale  ot  It  to  one 
of  tbem,  and  some  time  In  October  or  No- 
vember in  that  year  entered  Into  a  con- 
tract with  tfae  Wilmington,  Onalow  ft 
East  Carolina  Railroad  Company,  through 
defendant  D.  L.  Russell,  who  was  largely 
interested  In  said  road,  and  Its  financial 
agent,  projector,  and  manager,  to  sell  one- 
half  of  said  Island  to  said  railroad  com- 
pany, or  to  him  and  certain  other  divers 
persons  IntereRted  with  him,  for  935,000, 
and,  as  the  plaintiff  fans  been  informed 
by  defendHuta  Harris  and  Russell,  the  said 
contract  would  bave  been  executed  at 
that  time  but  for  the  possession  of  tbe 
property  by  the  plaintiff,  (4)  Bnt,  finding 
their  bargain  blocked  byplalntltTH  posses- 
sion, the  defendants  George  and  Julia 
Harris  (through  her  agent  and  husband 
George  Harris)  and  D.  L.  Russell  consuls 
ed  together  aa  to  tbe  best  means  to  eairy 
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out  tbetr  common  object,  and  to  obtain 

immediate  poRsesslon  of  the  property,  bo 
tbat  tbey  might  make  a  sale  thereof ;  and, 
well  knowing  there  was  no  InWful  means 
of  accomplishing  this,  they  determined 
upon  and  proceeded  to  execote  the  base, 
maliclons,  and  illegal  plan  of  snfug  oat  a 
writ  of  arrest  and  bail  under  the  false  and 
malicious  pretense  tbat  plaintiff  was  slan- 
derlnft  their  title  to  the  property  by  claim- 
ing It  to  be  his  own. and  of  bavinghim  ar- 
reflted  and  removed  from  the  property  and 
Imprisoned,  so  tbat  tbey  might  take  pos- 
sesHion  as  soon  as  the  plaintiff  was  re- 
moved ;  by  which  wrongful  and  malicloas 
act  the  process  of  the  court  was  abused 
and  used  for  a  purpose  not  setfortta  in  the 
affidavit  upon  which  the  order  of  arrest 
was  obtained.  (5)  Tn  pursuance  of  this 
unlawfnl,  bane,  and  malicious  design  and 
purpose,  they  applied  to  Henry  P.  VV^t, 
the  other  defendant,  and  Induced  him  to 
sign  a  bond  reqalred  by  law,  and  then 
Bued  out  before  the  clerk  a  writ  of  arrest 
and  bail,  and  had  the  same  placed  in  the 
Bberlir'a  hands,  who  late  In  the  afternoon, 
about  the  let  day  of  November  in  said 
year,  Ewsaulted,  arrested,  and  removed  the 
plaintiff  from  the  possessfOD  of  the  prop- 
erty  which  he  was  quietly  enjoying,  and 
believed  to  be  his  own;  and,  as  soon  as 
plaintiff  was  removed,  the  defendants 
took  possession  of  and  hvld  the  property 
nntl!  tbey  sold  It  to  the  Wilmington  Sea- 
Coast  Railroad  Company.  (6)  That  de- 
fendants wril  knew  at  the  time  they  made 
said  affidavit  that  plalntilf  was  a  very 
poor  man,  and  that  no  damages  could  be 
obtained  from  him,  and  that  the  state- 
ments made  In  said  alfldavft  that  he  was 
Rianderlng  their  title  were  false,  and  that 
the  purpose  and  object  in  bringing  this 
Bait  wasnottu  holdhlmtoanswera  claim 
for  damages,  but  that  It  was,  in  truth 
and  in  fact,  as  above  alleged,  and  as  has 
been  acknowledged  by  defendant  George 
Harris,  for  the  express  and  deliberate  pur^ 
pose  uf  suing  out  a  writ  of  arrest  to  ob- 
tain immediate  possession  of  the  proper- 
ty, which  they  could  not  otherwise  secure, 
and  In  so  doing  they  purposely  and  delib- 
erately abused  the  process  of  the  coui-t. 
(7)  That  plaintiff  was  removed  from  pos- 
sesRlon  as  aforesaid,  carried  a  distance  of 
eight  miles,  to  the  common  Jail  of  the 
county,  and  then  and  there  was  incarcer- 
ated and  restrained  of  his  liberty  for  a  pe- 
riod of  ten  days.  (8)  That  plaintiff  was 
an  old  man  about  65  years  of  age,  and  at 
the  time  of  his  said  imprisonment  his  wife 
was  extremely  HI  of  a  thickness  from  which 
she  shortly  afterwards  died,  and  at  the 
time  of  his  Imprisonment  he  was  dally 
expecting  her  death ;  and  In  order  to 
avoid  being  separated  from  her,  and  to  en- 
able blm  to  be  present  at  her  bedside  to 
administer  to  her  wants,  and  also  to 
avoid  the  pain,  suffering,  and  disgrace  of 
golnc  to  Jail,  fearing  the  ill  effects  of  close 
confinement  upon  onp  so  old  and  inflrm  as 
himself,  and  well  knowing  his  Innocence 
of  any  unlawful  act,  and  being  too  poor 
to  give  bond,  he  applied  to  several  per- 
Kons,  through  his  friends,  to  give  boil  for 
him,  bat  each  of  the  persons  applied  to  re- 
fused his  petition.  (9)  That  by  reason  of 
his  Imprisonment  he  was  separated  from 


bis  wife,  and  unable  to  be  with  her  in  her 

last  days,  and  was  prevented  from  attend- 
ing to  his  ordinary  affairs,  and  greatly 
suffered  in  mind  and  body ;  by  all  of  which 
he  was  damaged  f5,000.  (10)  That  as 
aforesaid,  In  pursuance  of  their  Illegal  and 
evil  pnrpo8e,lniraed]ate]y  upon  the  remov- 
al of  the  plaintiff  from  the  property,  the 
defendants  took  possession,  broke  open 
his  house,  removed  and  scattered  his  ef- 
fects,  leveled  his  house  with  the  gi-ound, 
shot  and  destroyed  his  hogs  and  poultry, 
and  committed  other  acts  of  violence, 
abuse,  and  spoliation,  thereby  showing 
their  111  feelings,  and  the  malice  Influencing 
the  defendants  towards  the  plaintiff;  by 
all  of  which  acts  of  violence  the  plaintiff 
was  damaged  five  thousand  dollars. 
Wherefore  plaintiff  demands  Judgment 
against  defendants  for  $5,500  damages 
actually  sustained  by  him  from  defend- 
ants' unlawful  act;  five  thousand  dollars 
punitory  damages  for  suing  out  a  writ 
contrary  to  law,  and  having  plaintiff  ar- 
rested and  Imprisoned  upon  a  charge  so 
false,  and  with  a  purpose  so  wrongful,  Ille- 
gal, and  malicious;  and  for  costs. " 

The  defendants  demurred  to  the  com- 
plaint, and  assigned  several  grounds  of 
demurrer,  but  the  only  one  relied  upon  In 
this  court  was  "that  the  complaint  does 
not  allege  or  show  upon  its  face  that  the 
civil  action  In  which  the  warrant  or  writ 
of  arrest  was  Issued,  wherennder  the 
plaintiff  was  arrested  and  Imprisoned,  has 
been  finally  and  legally  determined  and 
ended  before  the  commencement  of  this 
action;"  and,  as  to  the  defendant  West, 
uponthe  additional  ground  that  the  com- 
plaint did  not  allege  facts  sufhclfflit  to 
constitute  a  cause  ot  action  as  against 
him. 

ITios.  W.  Str«n/re,  tor  appellant.  Jua- 
tU3  Duvts,  for  appellees. 

Davis,  J.,  (after  statin/r  the  facts.)  The 
substance  of  the  allegation,  as  to  defend- 
ant West,  Is  that,  at  the  request  ot  defend- 
ant Harris,  he  signed  the  usual  undertak- 
ing required  In  arrest  and  bail,  and  it  Is 
not  alleged  that  he  participated  In  the 
torts  alleged,  nor  does  It  appear  that  he 
was  In  any  way  liable  for  them  except  as 
surety  on  said  undertaking,  which  would 
be  ex  contractu,  and  the  demurrer  as  to 
hira  must  bo  sustained. 

As  to  the  other  defendants,  the  com- 
plaint clearly  and  distinctly  alleges.  In  sub- 
stance, that  the  plaintiff  was  In  the  quiet 
and  peaceable  possession  of  certain  real 
property  which  he  believed  to  be  his  own, 
but  to  which  the  defendants  also  claimed 
title;  and  that  the  defendants,  drairlug 
to  get  speedy  possession  of  the  said  prop- 
erty without  the  risk  and  delay  attending 
an  action  for  the  recovery  of  real  proper- 
ty, conceived  and  executed  a  plan  to  have 
the  plaintiff  removed  from  the  possession, 
by  falsely  and  maliciously  suing  out  a 
writ  of  arrest  and  ball  for  alleged  slander 
of  their  title,  and  causing  him  to  be  ar- 
rested and  Imprisoned,  and,  while  so  re- 
moved  from  the  possession  and  Impris- 
oned, they  entered  upon  the  property, 
"broke  open  his  house,  removed  and 
scattered  bis  effects,  leveled  his  house 
with  the  ground,  shot  and  destroyed  his 
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hoR8  and  poultry,  and  committed  other 
acts  of  violencu,  abase,  and  spoliation." 
The  action  ol  Harris  v.  Sneedea,  in  which 
the  plaintiff  in  this  action  waj3  taken  un- 
der arrest  and  bail  for  "slander  of  title, " 
was  b^ore  this  conrt  at  Its  September 
term,  1888,  (101  N.  C.  273,  7  S.  E.  Hep.  801 ; ) 
and  the  court  said  it  was  questionable 
whether  an  action  for  slander  of  title  was 
embraced  by  the  statute  on  arrest  and 
ball,  (Code,  §  290  etseq.;}  but  the  court 
did  not  decide  tlie  question,  and,  for  the 
reason  presently  to  be  stated,  its  decision 
Is  not  necessary  In  this  action. 

It  is  proper  to  statu  that  this  court  sus- 
tained the  judgment  of  the  court  below 
In  vacating;  the  order  of  arrest,  but  the 
plaintiff  In  that  action  (defendants  In  this) 
bad  accomplished  their  purpose  to  get 
possession,  while  the  defendant  In  that 
action  (plaintiff  in  this)  wns  in  custody. 
The  demurrer  admits,  for  the  purpose  ol 
this  action,  that  Sneedeu  was  In  the  quiet 

ftossesston  of  tbs  land,  and  that  bn  be- 
leved  it  to  be  his;  and  whether  an  action 
for  slander  of  title  could  be  maintained, 
or  whether  the  true  title  was  In  the  plain- 
tiff or  defendants,  is  immaterial  to  the 
question  now  before  the  court,  whicb  Is 
whether  the  plaintiff  can  maintain  this 
action  without  alleging  the  final  legal 
determination  of  the  action  ot  the  defend- 
ants against  the  plaintiff,  in  which  the 
warrant  or  writ  of  arrest  was  Issued  and 
the  plaintiff  was  Imprisoned.  This  In  not 
an  action  tor  mnllcluus  prosecution  foran 
alleged  crime,  In  which  It  would  be  nec- 
essary to  allege  and  show  a  Judicial  deter- 
mination utthe  prosecution  in  farorof  the 
accused.  Every  good  citizen  is  interested 
In  the  suppression  ot  crime,  and.  It  there 
be  probable  cause,  may  prosecute  In  the 
name  ot  the  state;  and  if  the  accused  be 
adjudged  guilty  he  will  not  be  heard  to 
complain  of  the  prosecution,  nor  can  he 
maintain  an  action  agalust  the  prosecu- 
tor, what<>ver  may  have  been  his  motive. 
This  is  an  action  for  alleged  malicious  use 
and  abuse  of  civil  process. 

But  the  council  for  the  defendant  says: 
"There  is  not  the  slightest  proof  [allega- 
tion] that  the  defendants  gave  the  sheriff 
any  inatructlous  not  enjoined  by  the  exi- 
gency of  the  writ  which  he  had  in  his 
hands."  This  action  is  not  against  the 
sheriff  for  abuse  of  the  process  In  hla 
bands,  but  against  the  defendants  for 
having  maliciously  and  fraudulently  sued 
out  a  writ  of  arrest  and  bill  for  a  pur- 
pose falsely  alleged  therein,  wIihu  their 
real  purpose,  admitted  by  the  demurrer, 
was  not  that  named  in  the  affidavit  or 
process,  but  the  ulterior  object  to  get 
speedy  iMsseaslon  of  the  land,  and  no  in- 
structions from  them  to  the  sheriff  were 
necessary.  They  expected  that  he.  In  the 
discbarge  of  his  duty,  would  arrest 
Sneeden  under  the  writ  which  they  had 
sued  out.  and  thereby  enable  them  to  get 
'possession  of  the  land,  and  level  Sneedeu's 
bouHe  with  the  grimnd,  end  destroy  his 
property,  so  that  he  could  not  regain  or 
reoccupy  it. 

Counsel  for  the  defendants  say:  "Let  us 
take  it  that  Harris  i-ecovercd  Judgment 
against  the  plaintiff  In  the  original  action 
ol  slander  of  title  In  which  the  writ  was 


issued.  Such  a  judgment  would  establish, 
as  against  the  plaintiff,  that  the  land  in 
dispute  belonged  to  Harris;  that  this 
plaintiff  had  no  Interest  In  It,  and  had 
taken  possession  of  it,  and  set  up  title  in 
himself,  with  the  false  and  malicloas  in- 
tent to  injure  Harris.  Then,  if  this  action 
Is  sustained,  we  would  have  the  sinfcular 
spectacle  of  the  plaintiff  recovering  dam- 
ages from  Harris  because  he  basely  and 
maliciously  took  possession  of  his  own 
land  after  it  had  been  left  vacant  in  con- 
sequence of  the  lawful  arrest  and  Impris- 
onment of  the  plaiotin."  It  is  true  the 
sheriff  did  no  wrong  in  discharging  his 
duty,  and  arresting  Sneeden  In  obedience 
to  the  command  of  the  writ;  but  does  it 
follow  that,  because  it  was  the  duty  nf 
the  sheriff  to  arrest  under  the  writ,  the  de- 
fendants cuuldlawfuUysun  out  the  writ  to 
euablethemtu  procure  the  arrest  of  Sneed- 
en, not  fur  the  purpose  namad  in  the  writ, 
but  for  Che  admitted,  alterlor,  collateral 
purpose  to  get  possession  of  theiaod,  in  dis- 
pute, as  soon  as  It  was  made  vacant  by  the 
arrestand ImprlsonmeDtut  the clalmantin 
adverse  possession,  under  the  writ  whicb 
they  had  falsely  and  fraudulently  sued  out 
for  that  purpose,  instead  of  Instituting  an 
action  to  try  the  title  to  the  land  in  dis- 
pute, and  recover  possession  upon  their 
title,  if  they  had  any?  If, in  their  affidaTit 
for  arresi  and  ball,  they  bad  stated  that 
their  real,  and,  it  appears,  only,  parpuse 
was,  as  Is  admitted  by  the  dcmurrvr.  to 
procure  the  arrest  of  tineeden,  to  enable 
them  to  get  possession  ot  the  land  In  dis- 
pute. Instead  of  the  recovery  of  damagei 
lor  Blander  of  title,  no  writ  conlrt  have 
Issued,  and  Sneeden  could  not  hare  been 
lawfully  arrested  by  the  sheriff.  Counsel 
for  the  defendants  fail  to  note  the  marked 
distinction  between  a  prosecution  for  tbe 
malicious  use  and  abuse  ot  process  for  ul- 
terior purposes  not  named  In  the  process 
and  a  [)rosf<cutlon  for  alleged  crime.  In 
the  latter,  there  must  be  a  final  determi- 
nation of  the  prosecution  before  an  action 
for  malicious  prosecution  can  be  main- 
tained, and  no  citation  of  authority  wan 
needed  for  this;  but  in  the  former  this  is 
not  necessary.  In  the  one,  the  public  have 
an  interest;  in  the  otiier,  the  indiridual 
only.  And  while  it  Is  true,  as  a  general 
rule  ot  law,  that  imprisonment  under  legal 
process  Is  not  duress,  yet  if  one  falsely, 
maliciously,  and  without  probable  cause 
procures  theari'est  and  ImprlaoniDent  ol 
another  on  process  legal  and  ruKOlarin 
form,  and  obtains  thereby  a  deed  from  the 
party  so  arrested,  such  deed  is  void  by 
reason  ot  duress.  Watblna  v.  Uaird.  6 
Mass.  .506,  and  cases  cited.  When  an  ac- 
tion is  for  malicious  abuse  of  legal  proeeea 
In  order  to  compel  a  party  to  do  a  collat- 
eral thing  or  to  accomplish  an  Diterior 
purpose,  it  is  not  necessary  to  allef]^  that 
the  process  improperly  employed  ^  at  an 
end.  Prongh  v.  Entrlken,  11  Pa.  St.  i^l, 
und  thenuiiierous  cases  thereclted ;  Grain* 
ger  v.HIll,  33  E.  C.  L.  «75.  Cuncedins  that 
the  defendauts  were  the  true  owners  of  tbc 
property  in  dispute,  the  plaintiff  was  in 
possession  claiming  it  as  his  own.  and  if. 
without  any  process,  they  had  gone  and 
taken  forcible  possession,  and  demnlisbed 
the  house  claimed  by  hfra,  and  destroyed 
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hia  property  as  alleged,  It  will  not  be  de* 
Died  that  they  wonld  havesubjected  tbem- 
Belres  to  botn  civil  and  criminal  actloQB. 
Did  tbe  fact  that  thoy  got  posseBslon  by 
the  Irauduleiit  nae  of  legal  procesa  Jastlfy 
their  actn,  or  were  they  not  aggravate 
by  making  the  strong  arm  ol  the  law  tbe 
Instrament  by  which  they  were  enabled  to 
perpetrate  them?  "Tbe  law  is  Jaetand 
guud,"and  entitled  to  tbe  obedience  ol 
all.  the  atrong  as  well  aa  tbe  weak,  and 
caonnt  anstain  tbe  perveraion  of  ita  pro- 
cesa to  shield  lawleaaness  aud  wrongs  or 
permit  it  to  be  made  the  tool  of  trickery 
and  canning.  Tbe  defendants  admit  that 
their  pnrpoaewaa  not  that  named  in  their 
affidavit,  but  to  get  speedy  poaaeealon  uf 
the  land  by  havinf;  tbe  plaintiff  arreated 
and  removed  from  it  by  tbe  sfaenfl  to  en- 
able them  to  enter  upon  it. 

This  case  la  dlatinEniahable  from  that  of 
Hewit  V.  Wooten,  7  Jones.  (N.  C.)  183. 
In  that  caae  it  did  not  appear  that  the 
writ  was  sued  out  for  the  purpose  of  ex* 
torting  money  or  any  ulterior  purpose. 
In  this  caaethe  ulterior  and  wrongful  pur- 
poaeia  alleged  and  admitted,  which  bringe 
it  clearly  within  the  principle  laid  down  In 
Grainger  r.  UUl,  supra,  and  sanctioned  In 
HewIt  T.  Wooten.  Whether,  under  the 
old  practice,  the  remedy  of  the  plaintiff 
would  have  been  trespass  or  case.  Is  now 
immaterial,  as  tbe  old  technical  dlatlnc- 
Mona  In  tbe  form  of  actions  (aa  between 
trespass  and  case)  which  so  often  perplex 
the  profession  have  been  abolished,  (Code, 
i  138.)  and  the  civil  action,  with  its  com- 
plaint stating  clearly  and  concieely  the 
facts  constituting  thecaase  of  action,  sab- 
atituted.  (Code,  §  281  et  aeq.;)  and,  while 
the  pInlntin'B  cause  of  action  might  have 
been  more  concisely  stated,  utile  per  Inutile 
non  ritiatur,  and  tbe  demurrer  must  be 
overruled.  Let  this  be  certified,  to  the  end 
that  the  defendanta  may  answer  if  they 
shall  be  so  advised,  and  the  action  pro- 
ceeded with  according  to  law.  Error. 


Dbwbt  et  aJ.  v,  Suoo. 

f  Auwenw  Court  ef  North  CamUma.  Sec.  1, 
1891.) 

JuiMmHT  LiBK— Failure  to  Rbcord  and  Index, 
Code  N.  C.  S§  83,  438-485,  provide  that  a 
clerb  of  a  Bnperior  court  Bball  keep  a  ]udf!*nieDt 
docket  in  which  the  substance  of  a  judgment 
shall  be  recorded;  that  the  entry  of  a  judgment 
for  money  shall  contaia  the  names  of  the  parties, 
the  relief  granted,  the  date  of  the  Judgment,  and 
the  date  of  its  docketing,  and  that  the  clerk  shall 
keep  a  orosa-indez,  wlui  the  dates  and  numbers; 
that  a  Judgment  roll  shall  be  made,  and  when 
filed  such  judgment  shall  become  a  lien  on  the 
debtor's  real  estate.  Held,  that  In  the  entiy  of 
judgment  against  several,  where  the  name  of 
one  is  omitted  from  the  caption  and  also  from 
the  cross-index,  the  judgment  created  no  lien  oa 
bis  real  estate  as  against  judgments  subsequently 
catered  and  indexed  in  accordance  with  the  stat- 
-Qtes. 

Appeal  from  superior  court,  Pitt  coun- 
ty;  Spikh  Whitaker,  Judge.  Affirmed. 

Petition  of  J.  A.  K.  Tucker,  sheriff,  for 
Instructlona  as  to  the  paym«it  of  certain 
money  In  his  hands. 

The  other  facts  In  the  caee  appear  In  tbe 
following  statement  by  Mehkimon,  C.  J.: 

it  appears;   (I)  That  previous  to  June 


term,  1887,  of  Pitt  superior  court,  the 
plaintiffs  brought  their  action  in  said 
court  agnlnat  B.  F.  Sugg  lor  the  recovery 
of  certain  peraonal  property.  (2)  That 
B.  F.  Sugg  gave  bond  lor  the  return  of 
the  property  aelzed  by  the  sheriff,  and  I. 
A.  Sugg  and  William  Whitehead  became 
his  auretlea  upon  said  bond.  (8)  That  at 
June  term.  1887,  the  plaintiffs  recovered  a 
Judgment  a&rainHt  6.  F.  Sugg  for  the  deliv- 
ery of  the  property  seised,  and.  In  caae  a 
return  thereof  could  nut  be  had.  then  for 
fire  bnndred  and  ten  dollars,  (9510,)  tbe 
value  thereof,  both  as  against  the  said  B- 
F.  Sugg  aud  his  sureties,  I.  A.  Sugg  and 
William  Whitehead.  (4)  That  this  Judg- 
ment was  entitled,  "Charles  Dewey, 
George  W.  Dewey,  and  B.  B.  Dewey,  trad- 
ing as  Dewey  Brothers,  against  B.  F. 
Sugg,  "and  there  was  no  reference  In  the 
caption  to  tbe  said  I.  A.  Sugg  or  the 
said  William  Whitehead,  and  nothing  In 
Diid  caption  to  Indicate  that  either  of 
them  were,  parties  to  the  aald  Judgment. 

(6)  That  this  Judgment  was  shortly  there* 
after,  and  within  10  days  after  the  echld 
June  term,  copied  upon  the  Judgment 
docket,  in  book  No.  9,  exactly  as  it  was 
originally  written,  and  with  no  reference 
to  tbe  said  I.  A.  Sugg  or  William  White- 
head In  the  caption  thereof,  and  wtth  no 
minute  of  either  of  their  names  on  the 
margin  of  the  docket.  (6)  That  the  fol- 
lowing is  a  copy  of  tlie  judgment  as  It 
appears  on  the  Judgment  docket  No.  9,' 
and  as  It  was  rendered,  namely :  "Charles 
Dewey,  Qeorge  W.  Dewey,  and  E.  B.  Dew- 
ey, trading  as  Dewey  Brothers,  v.  B.  F. 
Sugg.  Pitt  county  superior  conrt,--June 
term,  18S7.  Before  J.  H.  AJerbimon, 
Judge.  Judgment  was  rendered  In  favor 
of  the  plaintiff,  and  against  the  defend- 
ants, for  the  possession  of  tbe  property  de- 
scribed In  tbe  complaint,  and.  If  a  return 
of  the  property  cannot  be  bad,  that  be 
recover  of  the  defendant  B.  F.  Sugg 
and  WiUiam  Whlteheod  and  I.  A.  Sugg, 
t.be  snretiea  on  defendant's  replevin  bond, 
the  sum  of  Ave  hundred  and  ten  dollars, 
with  Interest  on  same  from  let  day  of  De- 
cember, 1886,  and  the coataof  this  action." 

(7)  That  the  docket  upon  which  It  is  re- 
corded, as  set  forth  above,  contains  an 
index,  but  no  cross-Index,  and  upon  said 
Index  there  appears  this  entry,  made  at 
or  about  the  time  when  said  judgment 
was  copied  upon  said  docket,  as  follows: 
"Dewey  Bros.— B.  P.  Sugg;"  but  there 
nowhere  appears  in  said  Index  the  entry 
of  said  judgment  as  againat  the  said  I.  A. 
Sugg  and  the  said  William  Whitehead,  nor 
was  It  ever  Indexed  aa  to  them.  (8) 
That  an  index  and  a  cross-iudex  of  Judg- 
ments Is  kept  in  a  separate  book  by  the 
clerk  ol  the  superior  court  of  Pitt  county, 
and  have  been  kept  by  him  for  mure  than 
five  years,  the  names  of  the  plalutiffs,  fol- 
lowed by  the  names  of  the  defendanta, 
being  written  on  the  left-hand  page,  and 
the  names  of  the  defendants,  followed  by 
the  names  of  the  plaintiffs,  being  written 
on  the  opposite  or  right-hand  page,  under 
the  appropriate  letter  of  the  alphabet 
(9)  That  thia  Judgment  was,  at  or  about 
tbe  time  of  its  being  written  on  the  dock- 
et. Indexed  on  the  said  Index  under  the 
letter  "  O, "  and  on  the  left-band  page,  and 
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itlB  SB  follows:  "Dewey  Bros.— Sof^, 
B.  F.  *I.  A.;"  and  the  name  of  Whit&. 
head  did  not  appear  as  una  of  the  defend- 
ants In  said  Index.  (10)  Thatat  the  same 
time  it  was  Indexea  on  the  cross-Index 
under  the  letter  '*S."and  on  the  right- 
band  page,  as  foUowa:  "Sagg,  B.  F.— 
Dewey  Bros:;"  and  the  name  of  WbitB' 
head  did  not  appear  In  said  Index  as  one 
of  the  defendants  in  said  Judgment.  (11) 
That  the  said  Judgment  was  not  at  that 
time  cross-Indexed  either  under  the  letter 
"  W  or  elsewhere,  as  to  Whitehead.  (12) 
That  on  the  15tb  day  of  December,  l^, 
the  clerk  of  the  saperior  court,  under 
the  letter  "D,"  after  the  word  "B.  F. 
Sugg,"  added  the  words,  "I..  A.  Sugg  and 
William  Whitehead,"  and  on  the  cross-in- 
dez  on  the  right-hand  page,  under  the  let- 
ter "  W,"  the  said  clerk,  on  the  15tb  day 
of  December,  189U,  made  this  entry : 
"  Whitehead,  William  et  al.— Dewey  Bros. " 
(18)  That  up  to,  and  until  the  said  15th 
day  of  December,  1890,  it  did  not  appear, 
either  from  the  Index  to  docket  No.  9,  up- 
on which  the  original  Judgment  was  re- 
corded, or  from  the  Index  or  cross-Index 
kept  by  the  clerk  of  the  superior  conrt  of 
Pitt  county  of  all  Judgments  filed  In  his 
office,  that  Charles  Dewey,  George  W. 
Dewey,  and  £.  B.  Dewey,  trading  as  Dew- 
ey Bros.,  had  recovered  any  Judgment 
against  the  said  Whitehead  lor  any 
amount,  or  that  Dewey  Bros,  had  recov- 
ered a  Judgment  for  any  amount  against 
said  Whitehead.  Upun  this  state  of  facts, 
the  court  held  that  the  plaintiffs' Judgment 
mentioned  was  not  sufficien  tlydocketed  un- 
til the  16th  of  December,  1890;  that  itcreat- 
ed  and  constituted  no  lien  upon  the  lanfis  ut 
tfae  said  Whitehead  In  the  county  of  Pitt 
prior  to  that  time;  and  that  the  plulntlffs 
were  not  entitled  tu  share  In  a  fund  the 
proceeds  of  his  land  sold  by  the  sheriff 
under  proper  process,  to  satisfy  divers 
Judgments  against  him  duly  docketed  be- 
fore that  time;  and  gave  Judgment  ac- 
eordlnsly.  The  plalntlOa  excepted,  and 
appealed  to  this  court 

T.  F.  DHvldBon  and  Jarvia  A  BloWftor 
appellee. 

Mebkihon.G.  J.,  (after  stating  the  fiacts.) 
The  records  of  the  courts  are  very  Impor- 
tant and  essential  In  the  administration  nt 
public  Justice.  Appropriate  statutes  and 
general  principles  of  law  to  some  extent 
require  Uie  courts  to  make  them,  prescribe 
their  purpose,  where  and  by  whom  they 
shall  be  kept,  and  wben  and  where  they 
may  be  seen  by  every  person  Intei-ested  to 
see  them.  While  they  are  of  great  general 
utility,  they  Import  verity,  and  constitute 
the  highest  evidence  of  the  rights  and  lia- 
bilities of  all  persons  whom  they  directly 
concern  and  affect,  and  serve  to  give  notice 
and  information  for  the  use  and  benefit  of 
the  public  in  muny  ways  and  for  a  variety 
of  valuable  purposes.  It  is  hence  essen- 
tial that  they  should  be  made  and  kept 
substantially  In  all  material  respects  as 
the  law  prescribes  and  requires.  Other- 
wise they  might  fail  of  their  purpose,  and 
anme  person  in  some  way  Interested  must 
suffer  detriment  mure  or  less  serious.  The 
statute  (Code,  §  n3)  requires  the  clerks  of 
the  several  superior  cunrts  of  this  state  to 


keep  certain  books  specified.  In  which  en- 
tries of  the  records  of  that  court  shall  be 
made  and  preserved,  and  among  them  la 
"a  Jndgraent  docket  In  which  the  aab- 
stance  of  the  Judgment  shall  be  recorded, 
and  every  proceeding  subsequent  thereto 
noted."  ThtadistlnctJndgmetttdocket — ^fta 
natare  and  purpose— Is  praKrIbed.  and 
It  Is  required  to  be  kept  for  the  purposea 
of  the  court.  The  law  prescribes  what 
shall  be  recorded  on  It,  and  everybody  baa 
notice  that  he  may  find  there  whatever 
ought  to  be  there  recorded.  If,  indeed,  it 
exists.  He  Is  not  reqnired  to  look  else- 
where for  such  matters.  But  bels required 
and  bound  to  take  notice.  In  proper  con- 
nections,of  what  Isthere.  Tbelawcharges 
him  wlthfsneh  notice.  The  statute  (Code 
§  483)  further  prescribes  and  requires  that 
"every  Judgment  of  the  superior  court,  af- 
fecting the  right  of  real  property,  and  any 
Judgment  requiring  in  whole  or  in  part 
ths  payment  of  money,iitaall  be  entered  by 
the  clerk  of  said  snperior  conrt  nn  the 
Judgment  docket  of  said  conrt.  Tbe  en- 
try shall  contain  the  name  of  the  partlea, 
and  the  relief  granted,  date  of  Judgment, 
and  date  of  docketing;  and  the  clerb  shall 
keep  a  cross-Index  of  the  whole,  with  tbe 
dates  and  numbers  thereof.  ATlJudgmenta 
rendered  In  any  county  by  the  superior 
court  thereof,  during  a  term  of  the  conrt, 
and  docketed  during  the  same  term,  or 
within  ten  days  thereafter,  shall  be  held 
and  deemed  to  have  been  rendered  and 
docketed  on  tbe  first  day  of  said  term." 
This  section  requires  tbe  classes  of  Jad;;- 
ments  specified  to  bedocketedon  the  Jnd^- 
ment  docket,  and  directs  how  they  shall 
be  entered.  It  Is  not  simply  required  that 
they  shall  be  docketed,  but  it  la  further 
and  of  purpose  reijulred  that  they  shall  be 
docketed  substantially  in  the  way  and 
manner  prescribed.  They  are  to  be  so  en- 
tered, and  in  this  way:  "The  entry  shall 
contain  the  names  of  the  parties,  and  the 
relief  granted,  date  of  Judgment,  and  date 
of  docketing;  and  tbe  clerk  shall  keep  a 
cross-Index  ol  the  whole,  with  the  dates 
and  numbers  thereof."  The  particularity 
thus  required  as  to  details  is  not  merely 
directory  and  meaningless;  it  Is  intende*! 
to  serve  a  substantial  purpose,— that  ul 
giving  information  and  notice, 'as  to  the 
particulars  specified,  to  the  public,  every- 
body interested  to  have  such  Information. 
It  would  be  orderly,  and  much  better,  tha  t 
snch  particulars  shonid  be  set  fortb  In  tbe 
order  directed  by  the  statute.  Still,  if 
they  appear  in  t' olr  substance  but  disor- 
derly, from  the  entry,  this  will  be  eulB- 
cient.  The  requirement  that  a  cross-index 
shall  be  kept  Is  not  merely  directory;  It  la 
Important  and  necessary.  It  is  intended 
to  enable  any  person  to  learn  that  there 
is  a  docketed  Judgment  In  favor  of  a  cer- 
tain party  or  parties,  and  against  certain 
other  parties,  and  where  to  find  It  on  tbe 
ducket.  The  Inquirer  Is  not  required  to 
look  through  tfae  wfaole  docket  to  team  It 
there  be  a  judgment  against  a  particular 
person.  He  must  be  able  to  learn  from 
such  Index  tbat  there  is  a  Judgment 
against  him,  and  where  he  can  find  It  oa 
the  docket,  its  nature,  purpose,  etc.  When 
there  are  several  Judgment  debtors  In  a 
docketed  Judgment,  the  index  abonld  and 
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mast  specify  the  nnme  ol  each  one,  he- 
caaae  the  ludex  as  to  one  would  not  point 
to  all  or  any  one  of  the  others.  The  pur- 
pose l8  tkat  the  tnciex  Mhall  point  to  a 
judgment  affalnat  the  particular  person  in- 
quired about,  if  there  be  a  Judgment  on 
the  docket  against  blm.  A  Judgment  not 
thus  fully  docketed  dues  not  serve  the  pur- 
pose of  the  statute,  and  is  not  docketed* 
in  cunteniplattun  of  law.  The  statute 
(Code,  §  434)  further  prescribes  and  re- 
quire a  Judgment  roll  to  be  made  up  and 
filed  as  prescribed.  It  further  prwcrlbes, 
(section  4S5)  that  "upon  JUing  a  Judgment 
roll  upon  a  Judgment  affecting  the  title  of 
real  property,  or  directing  In  whole  or  in 
part  the  payment  uf  money.  It  shall  be 
docketed  on  ttie  Judgment  docket  of  the 
superior  court  of  the  county  where  the 
Judgment  roll  wan  filed,  and  may  be  dock- 
eted on  the  Judgment  docket  of  the  supe- 
rior court  of  any  other  county  upon  filing 
with  the  clerk  thereof  a  transcript  of  the 
original  docket,  and  shall  be  a  lieu  on  the 
FPal  property  in  the  county  where  the 
same  is  docketed,  of  every  pernoD  against 
whom  any  such  Judgment  shall  be  ren- 
dered, and  which  he  may  have  at  the  time 
of  the  docketing  thereof,  in  the  county  in 
which  Bucfa  real  property  is  situated,  or 
which  he  shall  acquire  at  any  time  there- 
nfter,  for  tenyearafrom  thedateof  tberen- 
dltlon  of  the  Judgment."  A  docketed  Judg- 
meut  hence  creates  and  secures  a  Hen  upon 
the  Judgment  debtor's  land.  But  a  Judg- 
ment, In  order  to  create  such  lien,  must  be 
docketed  in  the  way  and  manner  above 
pointed  out;  otherwise,  as  wa have  seen, 
the  Judgment  is  not  docketed,  and  no  such 
or  any  Hen  arises.  Holman  MHler.lOS  N. 
C.  IIS,  9  a.  E.  Kep.  429;  1  Black,  Judgm.  S§ 
404,  406;  Cummfngs  v.  Long,  16  Iowa,  41; 
Thomas  v.  Desney.  57  Iowa,  5H,  10  N.  W. 
Kep.  815;  Nye  v.  Moody,  70  Tei.  434.8  S. 
W.  Rep.  606;  KIdgway's  Appeal,  15  Pa. 
St.  177;  HamiUon'BAppeaI.]03Pa.St.36S; 
Mets  V.  Bank,  7  Heh.  lOn.  The  Important 
statutory  provisions,  above  recited  and  re- 
ferred to,  prescribe  and  establish  a  method 
of  creating  Judgment  liens  upon  real  prop- 
erty, and  the}'  must  receive  such  reason- 
able interpretation  as  will  give  strength, 
certainty,  and  uniformity  to  that  method, 
and  effectuate  Its  purposes.  This  can  only 
be  done  by  a  strict  observance  of  at  least 
the  substance  of  the  requirements  pre- 
scribed. Otherwise,  uncertainty,  confu- 
sion, Hud  Injustice  must  prevail  to  a  great- 
er or  less  extent  in  Its  adnilDlstratiou.  In 
the  present  case,  we  think  the  plaintiff's 
Judgment  was  not  uuffli'lently  \]ocketed  to 
create  a  Hen  upon  the  real  property  of  the 
defendant  Judgment  debtor,  William  White- 
head. The  Juflgment  entered  on  the  Judg- 
ment docket  is  Informal  and  disorderly; 
but  granting thatitis  a  Judgment, and  the 
entry  contains  sufficiently  thenames  of  the 
parties  to  it.  the  relief  granted,  the  date  of 
It^  and  the  time  of  Its  docketing,  still  the 
index  makes  no  mention  whatever  of  this 
or  anyjudgment  against  Whitehead.  Any 
person  looking  on  the  index  with  a  view 
to  learn  if  there  were  a  docketed  judgment 
against  blm  would  have  found  nothing 
whatever  leading  blm  to  examine  or  be- 
lieve there  was  any  such  Judgment.  Thus 
Bueb  pezBon  would  have  been  misled ;  auch 
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a  person  may  have  been  misled ;  numer- 
ous persons  may  have  been  misled.  The 
law  intends  to  prevent  this,  and  that  np 
such  lien  shall  be  created  or  exist  to  pr^ti- 
dice  any  person  who  cannot  have  the  ben- 
efit of  the  means  so  provided  to  prevent 
prejudice  thus  arising.  The  Judgment 
must  be  properly  indexed  as  to  each  and 
all  of  the  parties,  in  order  to  create  the 
Hen.  The  statute  expressly  makes  it  the 
duty  of  the  clerk  to  make  such  entries,  and 
he  fails  to  do  so  at  his  peril.  As  theplaln- 
tifla'Judgment  was  not  effectually  docketed 
as  to  the  defendant  Whitehead,  they  could 
not  share  In  the  fund  the  proceeds  of  the 
sale  ol  his  lands  under  valid  process  issu- 
ing upon  duly-docketed  Judgments,  to  the 
prejudice  of  the  latter,  Jndgmeut  af- 
firmed. 


Bbibtol  v.  Pearson. 
(SujrrmneGowtoflForOkCairtafna.  1)60.9,100.) 

CONTBMPT— DlSOBBDISNCS  OF  ObDIE— HOTION  TO 

Attaoh— AaiNDONMBirr  Pb:idikq  Appeau 

1.  Where  an  assignee  for  the  benefit  of  cred- 
itors Intentiooallr  disobeys  aa  order  of  court  tag 
the  distribution  of  fauds  in  His  hands,  and  Is  rt- 
tached  for  contempt  upon  the  motion  of  a  numb^ 
of  thn  creditors,  from  which  be  appeals,  an  ap- 
plication cannot  be  made  is  t^e  lower  courL 
pending  the  appeal,  for  loave  to  withdraw  sad 
abandon  the  motion,  bat  the  same  must  be  dis- 
posed of  In  some  appropriate  way  in  the  appel- 
late court. 

2.  An  application  for  saoh  leave  in  the  ap- 

Sellate  court  by  thu  creditor  who  made  the  am- 
avit  la  support  of  the  said  motion  mast  be  al- 
lowed, but  BOch  aliowanoe  cannot  aflecrtttke  other 
oreditors,  where  the  motion  was  made  at  the  in- 
stance ol  and  for  the  bmeflt  of  the  others  as  wall 
as  of  himself. 

8.  Whero  an  assignee  for  the  benefit  of  cred- 
itors intentionally  disobeys  an  order  for  the  dis- 
tribution of  funds  In  his  hands,  the  court  may 
give  Judgment  attaching  him  as  for  contempt. 

Appeal  from  superior  court.  Burke  coun- 
ty; WiLLiAU  A.  HoEB,  Judge.  AflBrmed. 

The  facts  fully  appear  in  the  following 
statement  by  Merrihon,  C.  J.: 

The  platntitr,  as  assignee  Of  certain 
property  conveyed  to  falm  for  the  benefit 
of  creditors  named  in  the  deed  of  trust, 
brought  this  action  to  have  the  property 
subject  to  the  trust  sold,  and  the  proceeds 
ol  the  sale  thereof  applied  to  the  pay- 
ment of  debts  of  the  creditors,  according 
to  their  respective  rights,  etc.,  with  the 
sanction  and  by  the  order  of  the  court,  etc. 
In  the  course  of  the  action  the  court  en- 
tered its  decree  directing  a  distribution  of 
the  fund  In  the  hands  of  the  plaintiff, 
trustee,  to  the  parties  therein  specified. 
Thereafter,  John  A.  Dickson,  one  of  the 
defendant  creditors,  gavp  nottce  to  the 
plaintiff  of  a  motion  to  be  made  In  the 
action  to  attach  him  for  coniempt  of 
court,  in  that  he  had  disobeyed  the  order 
of  the  court,  etc.  The  motion  was  after- 
wards made,  and  the  foilowlne  Is  so 
much  of  the  affidavit  offered  and  consid- 
ered by  the  court  In  support  of  the  same 
as  need  be  reported :  "(8)  Tbatitwasor- 
dered  by  the  court  that  the  said  L.  A. 
Bristol,  assignee,  pay  over  one-halt  of  the 
proceeds  of  sale  <if  said  specified  property 
to  J.  H.  and  B.  T.  Pearson,  and  apply 
the  i-emaioder  of  said  sum  to  the  parties 
whose  names  an  spedfled  and  mentioned 
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In  tUe  report  of  G.  P.  Erwln,  releree.  filed 
In  Buld  cause;  tbat,  notwlthBtandinK  tbe 
order  of  the  coort.  tbe  said  L.  A.  Brtetoi, 
asaifTDee,  In  contempt  of  court,  and  In  de- 
fiance of  the  advice  of  counsel,  paid  over 
to  the  said  J.  H.  and  S.  T.  Pearson  the 
sum  of  twenty-one  hundred  and  ninety- 
six  dollurs,  when  he  should  have  paid  him 
rnly  the  sum  of  seventeen  hundred,  (less 
their  part  of  the  cost,)  and  his  so  duiug 
has  •  prevented  tbe  other  credlturs,  who 
should  have  received  their  pro  rata  ahami 
of  said  fund  from  beinff  paid,  as  the  or< 
der  and  decree  of  the  court  directed. 
Wherefore,  the  other  creditors,  whose 
names  are  specified  in  said  report  of  said 
referee,  pray  the  court  that  the  said  L.  A. 
Bristol,  afislgnee,  be  attached  for  con- 
tempt of  court,  and  ordered  and  directed 
to  distribute  the  fund  received  by  him  In 
accordance  with  the  former  decrees  In  this 
action."  The  court  having  found  the 
factH  of  the  matter,  "beinjc  of  opinion  that 
the  pnyment  au  made  by  the  sHsiKnee  (the 
plaintiff)  was  in  willful  disobedience  of 
the  decree  of  the  superior  court  heretofore 
made,  gave  Jailfcment  attaching  the  as- 
Biftrnee  as  for  contempt,"  and  the  plain- 
tiff, having  evcepted.  appealed  to  this 
court.  Pending:  the  appeal  In  this  court 
the  said  Dickson,  who  made  tbe  affidavit 
to  support  the  motion  to  attach  the 
plaintiff,  moved  in  the  court  below  to  be 
allowed  to  withdraw  and  abandon  tbe 
motion  to  attach,  and  bis  motion  waa 
there  allowed,  and  a  transcript  of  the 
record  thereof  was  presented  here  at  tbe 
time  the  appeal  was  called  for  argument : 
and  also  a  uiotlon  was  made  here  to  al- 
low him  to  withdraw  and  abandon  his 
motion. 

J.  T.  Perktas  and  Batcbelnr  *  Derer- 
eux,  for  appellant.  S.  J.  Ervia,  tor  ap- 
pellee. 

Mkrrihon,  C.  J.,  {after  Kthttog  the  fkcts 
as  above.)  After  the  appeal  was  talcen, 
bringing  the  whole  matter  of  the  motion 
into  this  court,  it  was  irregular  and  im- 
proper to  make  the  motion  in  the  court 
beluw  to  withdraw  and  abandon  the 
motiim  to  attach,  because  the  appeal 
brought  tbe  same  here  until  It  should  be 
disposed  of  lu  some  appropriate  way. 
The  court  below  did  not  have  such  con- 
trol of  the  matter  as  to  make  an  effect- 
ual disposition  of  it.  Tbe  application 
of  the  defendant,  (appellee,)  John  A.  Dick- 
eon,  to  be  allowed  to  abnodon  the  mo- 
tion to  attach  the  plaintiff  must  be  al- 
lowed, and  an  entry  to  that  effect  made 
in  tbe  conl-t  below.  But  this  allowance 
cannot  affect  the  motion  as  to  other  In- 
terested cmlltors,  because  the  motion  was 
applied  for  and  allowed  at  the  Inutance 
of  nnd  for  the  benefit  of  the  others  as 
well  as  himself.  They  were  parties  to  the 
action,  and  the  notice  of  the  motion  was 
signed  by  Dickson  "for  himself  and  other 
creditors,"  and  the  affidavit  in  support 
of  the  motion  purported  expressly  to  be 
for  their  benefit.  Moreover,  the  counsel 
who  made  the  motion  represented  all  the 
Interested  creditors,  and  no  one  of  them 
made  any  suggefition  or  upposltiun  to  It. 
Thus  they,  being  before  tbe  court,  and 
Bu  represented  by  coansel,  were  at  once 


parties  to  and  participating  Id  tbe  mo- 
tion for  their  benefit;  they  were  subject 
to  the  order  of  the  court  Id  that  respect, 
and  concluded  by  Its  order,  and  thej  were 
as  well  liable  for  costs.  The  motion'  was 
made  at  their  instance,  and  for  tbelr  ben- 
efit, as  well  as  the  same  for  Dickson.  The 
affidavit  made  by  thelatter  was  aufflcient 
to  serve  the  common  purpose  of  all  the 
Interested  creditors.  Who  tbey  were  was 
abowD  by  the  record,  and  tbat  was  a  Bof> 
ficient  designation  of  them,  In  connection 
with  the  motion;  bo  that  ttaeappeal  must 
be  disposed  of  upon  Its  merits,  In  tbe  ab- 
sence of  a  motion  of  the  appellant  to  dis- 
miss or  withdraw  it.  It  was  found  as  a 
fact,  and  admitted,  as  appears  from  the 
case  settled  on  appeal,  that  the  plaintiff 
assignee  had  iDteutlonally  and  wUlfally 
disbursed  the  funds  In  hts  bands  where- 
with be  was  charged  otherwise  than  as 
by  the  decree  and  express  order  of  the 
court.  Obviously  tbe  court  had  authority 
to  enforce  Its  orders,  decrees,  and  Jndg- 
ment  by  attachment,  when  the  parties 
complained  of  were  before  It.  It  Is  a  legit- 
imate and  approved  method  oi  mtorclng 
Its  orders,  as  well  as  the  order  of  and  re- 
spect due  the  court.  In  re  'Daves,  81  N.  C. 
72;  Bond  v.  Bond,  69  N.  C.  87;  Thompson 
V.  Onley,  96  N.  C.  9, 1  S.  E:  Bep.  620;  lo  re 
Patterson,  99  N.  C.  407,  6  S.  E.  Bep.  948. 
Judgment  affirmed. 


Ward  v.  Wilmington  ft  W.  R.  Co. 

\8imreme  Ooutrt  €f  NorOi  CaroUna.   Daa  9^ 
1891.) 

RULBOAS  COMPAmBS  —  STOOK-KlU.IHe  Casbs — 

OasTBDOTioirs  oh  Eioht  or  Wat— Ddtt  to  R>  - 

UOVB. 

Id  an  action  against  a  railroad  company 
for  kllline  a  horse,  It  appeared  that  Uie  horse  had 
been  faidoen  from  the  sight  of  tne  engineer  by 
high  weeds  and  bushes  growing  within  a  few  feet 
of  the  track,  and  that  when  the  train  was  (dose 
npon  him  he  had  saddenly  emerged.  The  court 
charged  tbat  it  was  negligence'  tor  the  company 
to  allow  weeds  and  bnsties  to  now  "near  to* 
in  close  proximity"  to  the  tra^  and  that,  if  the 
iojury  resalted  becanae  tbe  horse  wus  so  oon- 
cealeo  that  the  mglneor  coold  not  see  him  in 
time  to  stop,  tbe  company  was  liable.  fiel<X 
roneous,  in  leaving  ancertain  tbe  precisedistance 
to  whicti  a  railroad  company  must  keep  clear  its 
right  of  way,  and  in  tlxing  npon  it  the  duty  of 
tasing  possession  of  sach  parts  of  the  right  of 
way  as  are  not  actually  needed  for  railroad,  par- 
posos,  and  wbich  oostom  has  alwaj*  allowed  tbe 
abutting  owners  to  cultivate.  UsBBncox,  C  J., 
dissenting. 

Appeal  from  superior  court,  Pender 
county;  R.  F.  Arufik^d,  Jndge.  Be- 
versed. 

This  was  an  action  by  B.  W.  Ward 
against  the  Wilmington  ft  Weldon  Rail* 

road  Company  to  recover  damageti  for 
tlie  killing  of  plaintiff's  horse.  There  was 
Judgment  for  plaintiff,  and  defendant  ai>- 
peuis. 

The  other  facts  fully  appear  In  tbe  ful- 
lowluK  statement  by  Avbrs*.  J. : 

The  issues  submitted,  with  the  reeponiies 
by  the  Jury,  were  as  follows:  "(1)  Did 
defendant,  by  Its  nesllirence  in  movinif  Its 
cars  and  engines,  kill  the  horse  of  the 
plaintiff?  Yes.  (2)  If  yes,  what  damas* 
has  plaintiff  sustained  thereby?  ftfS.* 
There  was  testlmoiiy  offered  on  the  part 
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of  the  plaintiff  tending  tosliow  thafc  with- 
in six  montbs  bftfore  the  beginning  ol  this 
actiun  the  defendant  had  killed  the  taorae 
ot  tlie  plaintiff  by  running  afralnst  htm,  In 
the  day-time,  with  a  lreif;t>t  train  running 
un  defendant's  road;  and  also  testimony 
as  to  the  value  of  the  hurse.  Defendant 
introduced  the  en^neer,  fireman,  and  otb< 
era  who  wero  on  the  train  at  the  time  of 
the  killing  of  the  horse.  They  testlBed 
that  the  train  was  a  long  and  heavy 
freight  train,  running  rapidly  and  with 
great  momentum;  that  the  engineer  In 
'•horge  of  the  train  was  on  the  vigilant 
lookout  for  stock  in  front  of  the  train, 
but  that  weedM  and  bushes  bad  grown  op 
close  to  the  track  of  delondant's  road— 
at  that  point  within  two  feet  of  the  track 
—as  biKb  aa  plaintiff's  horse;  that  the 
horse  was  concealed  from  the  engineer  by 
these  weeds  and  busbes  nntil  the  train 
was  close  apon  him,  when  he  suddenly 
emerged  from  the  weeds  and  bushes  on- 
to the  track;  that  the  engineer,  immedi- 
ately on  seeing  the  horse,  he  being  on  the 
lookout  to  the  front,  blew  down  brakes, 
blew  the  cattle  alarm,  and  reversed  his  en- 
gine; that  the  brakes  were  applied,  but 
tbat  the  horse  was  ao  close  to  the  train 
that  all  these  efforts  were  onaTalling,  and 
the  train  ran  over  the  horse  and  killed 
bim.  Defendant  asked  his  honor  to  in- 
struct the  Jury :  "  If  the  Jury  believed  that 
the  engineer,  iis  soon  as  be  could,  by  Io<ik- 
ing  oat  anil  being  on  the  wa  tch.  discov- 
ered tbP  horaet  and  then  need  all  the  ef- 
forts at  his  command  to  stop  the  train, 
and  could  not  do  so  In  time  to  keep  from 
striking  the  horse,  then  the  defendant  was 
not  guilty  of  negligence,  and  plaintiff 
could  not  recover."  His  honor  told  the 
jury  that  this  would  be  true  unless  the  de- 
fendant had  negligently  allowed  bushes 
and  wwds  to  grow  on  its  right  of  way  so 
clone  to  Its  track  that  the  horse  was  con- 
cealed thereby  until  it  was  too  late  to  atop 
the  train  and  prevent  his  destruction.  De- 
fendant further  asked  his  honor  to  in- 
struct that,  "if  the  Jury  should  believe 
that  the  engineer  was  prevented  from  see- 
ing the  horse,  or  would  have  been  prevent- 
ed from  seeing  the  horse  had  he  been  on 
the  careful  lookout,  by  the  weeds  and 
boahes  growing  within  two  feet  of  the 
ends  of  the  cross-ties  on  the  side  of  the 
road  on  which  the  horse  was  killed,  and 
the  said  bushes  were  three  or  four  feet 
high,  then  the  prima  fuciu  case  in  favor  of 
the  plaintiff  would  be  rebutted,  and  jury 
should  find  first  issue  in  favor  of  defend- 
nut."  The  substance  of  the  instruction 
given  is  embodied  In  the  opinion  of  the 
court  There  waa  a  verdict  for  plaintiff. 
Defendant  moved  fur  a  new  trial  on  ac- 
rount  of  the  refusal  of  tbecourt  to  glvethe 
in«  tructlons  awked  for,  and  for  alleged  error 
iu  the  Instruftlons  given. 
Haywood  A  Haywood,  for  appellant. 

AvBRT,  .T..  {after atatlnjT  the  facta.)  It 
l8  settled  law  In  this  state  that.  If  an  en- 
gineer Id  charge  of  an  engine  sees,  or  can, 
by  keeping  a  careful  outlook,  see,  a  cow 
(I'r  bonte  upon  the  track  in  hie  front,  it  is 
blH  duty  to  stop  the  triiin  If  he  can  do  so 
without  [leril  to  the  pasHengern  and  prop- 
erty under  his  charge  by  tbe  use  of  all  the 


appliances  for  checking  the  upeed  at  bis 
command.  Carlton  v.  Railroad  Co.,  104  N. 
C.  »65,  lOS.  K.  Rep.  61(5;  Wiltion  v.  Rail- 
road Co.. 90  N.C.  6d;  Snowden  v.  Railroad 
Co.,  05  N.C.  9S;  Bullock  v.  Railroad  Co., 
105  N.  C.  ISO.  10  S.  E.  Rep.  988;  Deans  v. 
Railroad  Co.,  107  N.  C.  686,  12  S.  E.  Rep.  77. 
If.  by  the  exercise  ot  ordinary  care,  theengl- 
neercan  discover  that  an  animal  is  great- 
ly frightened,  and  is  running  apparently 
excitedly  and  wildly  beside  and  near  the 
track,  or  continues  on  and  sometimes  off  It, 
It  In  the  duty  of  the  engineer  to  "slacken 
the  speed,  keep  the  engine  under  bis  con- 
trol," and,  If  necessary,  "stop  it, "until 
the  animal  Is  out  of  dansrer.  Wilson  v. 
Railroad  Co.,  supra.  "When  the  cattle  are 
quietly  grazing,  resting,  or  moving  near 
the  track,— not  on  It.— manifesting  no  dis- 
position to  go  on  It.  the  speed  of  the  train 
need  not  be  checked.**  Wilson  Railroad 
Co.,  supra.  We  have  thus  stated  the  gen- 
eral rales  laid  down  by  this  court  In  refer- 
ence to  tbe  negligence  in  Ininrlng  live-stock, 
in  order  the  more  Intelligently  to  discuss 
the  Instruction  given  by  the  court  in  the 
case  at  bar.  tbat,  even  though  the  engi- 
neer could  not,  by  keeping  the  most  vigi- 
lant outlook,  discover  that  the  plaintiff's 
horse  was  In  the  vicinity  of  tbe  track  in 
time  to  stop  the  engine,  yet  "It  was  the 
duty  of  tbe  defendant  to  keep  its  right  of 
way  near  its  track  reasonably  clear  of 
weeds  and  bushes,  which  migitt  conceal 
stock  approaching  Its  road  until  it  was 
too  late  to  stop  a  train  and  prevent  their 
destruction:"  and  that.'*If  they  [the  Jury] 
believed  that  the  horse  was  killed  becanse 
be  was  so  concealed  by  weeds  and  bushes, 
which  the  defendnnt  had  negligently  per- 
mitted to  grow  up  in  close  proximity  to 
the  track,"  that  the  engineer  conld  not 
see  in  time  to  avert  the  Injury,  the  defend- 
ant's negligence  was  the  proximate  cause 
of  It.  We  take  notice  of  the  tact  tbat, 
whatever  may  bo  the  privilege  of  railroad 
companies  to  exerclseiloralnlon  over  their 
whole  right  of  way,  the  universal  custom 
has  been  to  ajlow  tbe  abutting  owner, 
whose  land  has  been  taken  tor  the  use  of 
the  public,  to  cultivate  up  to  the  side  ditches 
that  are  kept  open  for  the  purposes  of 
proper  drainage  by  the  company.  While 
we  concede  that  It  is  the  duty  of  tbe  cor- 
poration in  cuuBtrueting  its  road  to  cat 
down  the  large  trees  that  might  fall  on 
or  be  thrown  upon  the  track,  we  would 
be  loth  to  give  our  sanction  ti>  any  rnl- 
Ing  that  would  make  It  Incumbpnt  upon 
them.  In  order  to  protect  themselves  from 
liability,  to  take  actual  possessiun  of  any 
portion  of  the  right  of  way,  not  needed 
for  corporate  purposes  pr()per.  namely,  to 
remove  from  it  Corn,  grain,  high  grass, 
weeds,  or  buHhen,  that  may  spriiig  up  Im- 
mediately oniside  of  the  dltclies  and  grow 
upon  cultivated  land,  high  enough  to  con- 
ceal a  liorse  nr  cow  from  the  view  of  an 
engineer  who  U  approaching  with  a  mov- 
ing train. 

It  is  important  that  every  principle  of 
law,  to  which  thp  conduct  of  the  citizen  Is 
to  he  made  to  conform,  should  mark  out 
the  lino  of  his  duty  with  reasonable  cer- 
tainty. It  ts  essential.  In  order  to  insure 
the  transportation  or  passengers  and 
freight  with  the  dispatch  and  promptness 
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that  will  meet  the  wants  of  a  eomitierciftl 
people,  that  the  managere  of  ratlroada 
abouUI  have  a  definite  Idea  oftbedntlea 
audllablUtleBot  the  companies,  and  should 
be  able,  by  ustQ}^  proper  precaution,  to 
provide  against  them  without  eubjectlng 
the  puDltc  to  BeriouainconTeDlence  or  delay. 
If,  therefore*  the  Judge  had  told  the  Jury 
that  it  waa  negliEence  to  suffer  weeds  and 
bushes  to  grow  In  ur  upon  the  banks  of 
the  ditches  of  which  the  companies  as- 
sume actual  control  and  dominion  to  a 
sufficient  height  to  obstruct  the  view  of 
persons  or  animals  from  an  approaching 
engine,  be  would  have  fixed  a  known  and 
well-defined  boundary  line  up  to  which  the 
corporate  authorities  would  be  required 
to  remove  such  obstractlons,  and  would 
at  the  same  time  haveheld  them  bound  to 
discharge  a  duty,  which  Is  but  the  exer- 
cise of  ordinary  diligence  on  their  part. 
To  burden  these  corporations  with  tbo 
further  duty  of  removing  each  obstruc- 
tions beyond  the  territory  of  which  they 
assume  actual  control  for  corporate  pur- 
poses Is  not  only  to  license  but  to  compel 
them,  for  their  own  security,  to  cut  down 
corn  or  grain  as  well  as  weeds  when  It 
springs  up  so  high  as  to  bide  cattle  from 
view,  and  thus  enable  the  engineer  to  see 
whether  they  are  grasiug  quietly  or  mov- 
ing about  frantically  as  a  train  draws 
/  near  to  them.   The  court  below  laid  down 
the  Indefinite  rale  that  It  waa  negligence 
to  allow  weeds  orbushea  to  grow  "near 
to"  or  "in  close  proximity  "  to  the  track. 
He  lefi  the  precise  distance  to  which  the 
duty  extended  so  vague  and  uncertain 
that  railroad  companies  cannot  provide 
agalust  liability,  however  watchful  their 
servants  may  be,  except  by  assuming  act- 
ual control  and  keeping  clear  of  corn, 
grain,  grass,  weeds,  and  bushes  the  whole 
right  of  way,  especially  where  there  are 
curves  so  sharp  that  the  line  of  vision  of 
the  engineer  in  looking  to  his  front  would 
cro^s  the  right  of  way  at  or  near  Its  outer 
boundary  line.   "Near."  In  common  par- 
lance, is  understood  and  by  lexicographers 
la  defined  to  mean  eltber"close"or  "at  no 
great  distance;"  while  "In  close  proximi- 
ty," or  "In  the  Immediate  vicinity,"  are 
equivalent  terms:  and  either  uf  the  ex- 
pressions might  have  been  understood  by 
the  jury  as  a  declaratiou  that  it  was  neg- 
ligence to  leave  weeds  nr  bushes  that 
would  hide  cattle  from  view  anywhere  oo 
the  right  of  way.   One  hundred  feet  from 
the  center  of  the  railroad  (the  ordinary 
limit  of  the  right  of  way)  would  be  con- 
sidered by  men  of  Intelligence  as  at  no 
great  distance  from  or  In  the  Immediate 
vicinity  of  a  track,  and  the  instruction 
WHS  therefore  misleading,  unless  we  In- 
tend to  enjoin  upon  railroad  companies 
the  duty  of  ousting  the  owners  of  the 
abutting  land  and  seeing  that  it  Is  kept 
clear  of  corn-stalks  ur  weeds,  which,  under 
good  culture,  would,  after  the  crops  are 
gathered,  bide  from  view  cattteon  the  right 
of  way  in  the  Immediate  vicinity  of  the 
track.   In  order  to  provide  against  liabil- 
ity under  the  rule  laid  down  by  his  honor, 
railroad  companies  must  either  assume 
such  control  of  tbH  rigbt  of  way,  or  the 
fast  traint*  by  wliicb  the  companies  have 
contracted  for  the  expeditious  transporter 


tlon  ol  the  malls,  persona,  and  property 
must  stop  and  "beat  the  bushes"  at  every 
curve  in  the  line  where  the  soil  la  rich  In 
order  to  ascertain  whether  a  cow  or  horse 
can  be  made  to  emerge  from  them  before 
proceeding  on  their  important  mission. 
Where  bushes  are  allowed  tn  grow  In  or 
Inside  of  the  ditches  along  the  portion  of 
the  iiight  of  way  of  wbteb  the  corpora- 
Uona  assume  actoat  control,  so  as  to  ob 
struct  the  view  of  an  engineer  on  an  ap- 
proachlng  tr<dn,  a  greater  d^ree  of  care 
does  devolve  upon  tbe  company.  Just  as 
we  have  said  in  Hlnkle  v.  Railroad  Co.,  13 
S.  E.  Rep.  884.  (decided  at  this  terna.)  that 
where  a  company  suffers  cars  or  other  ob- 
structions to  be  planed  on  a  side  track,  sn 
as  to  shut  off  the  view  of  a  moving  train 
from  a  traveler  driving  towards  a  crossing 
on  the  line.  It  is  negligence  In  an  engineer 
to  fail  to  give  notice  of  his  approach. 
Loucks  V.  Railway  Co.,  19  Amer.  &  Eng. 
R.  Cas.  812.  notes  and  authorities  cited; 
Railroad  Co.  v.  Moody.  45  Amer.  ft  Eng. 
R.  Gas.  524,  and  notes,  page  527  et  eeq. 
We  think  that  tbe  court  below  erred  In 
fixing  npon  corporations  tbe  duty  of  re 
moving  obstrnctlons.  such  as  weeds  or 
corn-stalks,  that  are  Incident  to  the  ordl 
nary  course  of  husbandry  outside  of  the 
portions  of  the  right  of  way,  Including 
side  tracks  nnder  the  actual  control  of  the 
companies.  It  Is,  of  course,  the  duty  of 
tbe  company  to  construct  the  road  prop- 
erly, and  In  such  a  manner  as  win  not  ex 
pose  travelers  to  needless  dangers.  It  Is 
Incumbent  on  them,  as  we  have  said,  to 
remove  all  trees  from  tbe  right  of  way, 
and  also  any  structure  that  Is  liable  to  fall 
upon  passing  trains  or  upon  the  track  so 
as  to  obstruct  it.  But  In  our  case  the 
question  is  as  to  their  dnty  In  reference  to 
the  right  of  way  outside  of  tbe  track  and 
ditches,  and  after  the  completion  of  the 
road,  In  reference  to  weeds  and  bushes 
that  may  spring  up  while  the  land  is  be- 
ing cultivated  with  ordinary  care.  There 
was  error,  for  which  the  defendant  la  en- 
titled  to  a  new  trial. 

Mrrbimom,  C.  J.,  dissented. 

Clabr.  J.,  {pommrrlikg.'S  It  Is  the  daty 
of  a  railroad  company,  as  to  Its  patrons, 
to  keep  the  road-bed  In  good  c(»ndItion, 
and  for  that  purpose  to  keep  enough  of 
its  right  of  way  clear  to  prevent  accident 
from  trees  or  limbs  falling  upon  Its  track. 
It  owes  no  duties  as  to  the  condition  <>]  its 
rigbt  of  way  or  of  Its  track  as  to  ntbers, 
except  the  statutory  duty  as  to  croaslngs. 
If  a  trestle  is  so  defective  that  a  foot-pas- 
senger, who  chooses  to  walk  thereon  in- 
stead of  in  the  highway, falls  through  and 
is  hurt,  would  the  company  be  liable?  Or 
it  a  deai  tree  left  standing  on  thn  rigiit  of 
way  falls  and  kills  stock  pastorlng  there, 
must  the  company  respond  In  damages? 
Or  suppose  stock  frightened  by  the  whistle 
or  the  noise  of  the  train  fall  into  a  ditch 
on  the  right  of  way,  must  the  corporation 
pay?  I  wot  not.  If  accident  from  these 
CHDsee  occurs  to  those  to  whom  the  com- 
pany owes  duties.  It  would  be  liable;  but 
it  Is  no  part  uf  its  dnty  to  fumlata  a  safe 
footpath  for  pe<}ple  or  safe  pasturage  for 
cattle.  It  the  man  or  the  cattle  are  onthe 
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track.  It  Is  the  duty  of  the  company  to 
avoid  iiijary  to  them  If,  by  the  exercise  of 
a  proper  lookout  ru<1  care.  It  can  do  eo. 
But  the  principle  Koee  no  further.  There 
are  Id  this  state  about  S,500  miles  uf  rail- 
road, and  every  year  extends  tbe  mileage. 
If  these  companies  areKnllty  of  n^llgence, 
U  they  do  not  keep  their  right  of  way, 
3,500  miles  In  length,  and  200  feet  wide, 
shrubbed,  so  that  a  plny-woods  cow  or  a 
razor-back  hog  maynot  always  be  visible 
thereon,  or  In  default  of  that  are  guilty 
of  negligence  If  they  do  not  slacken  speed 
and  *beat  the  bashes"  whenever  high 
enough  and  dense  enoagh  to  conceal 
the  recnmbent  forms  of  those  Interesting 
animals,  who  otherwise  might  be  startled 
from  their  slnmbers  and  rash  npon  the 
track,  then  the  doty  required  ofenalneers, 
and  the  expense  Imposed  upon  the  com- 
panies, win  not  be  "trivial."  The  rull- 
roada  own  tbe  right  of  way.  It  belongs 
to  them  for  the  purposes  of  thtir  traffic. 
All  that  can  bereqntred  of  them,  as  to 
others  than  its  passengers  and  freight,  Is 
the  good  old  rale  that  It  use  Its  own  In 
such  manner  as  not  to  Injure  others.  It 
Is  not  required  to  put  Its  track  or  right  of 
way  In  good  condition  for  the  sate  nse  of 
others,  who  pay  nothing  to  them  to  en- 
able them  todo  so.  In  those  cases,  where 
railroads  havebeon  held  liable  lor  fire  orig- 
inating on  their  right  of  way,  the  negli- 
gence was  not  In  allowing  the  gram  to 
grow  there.— they  are  not  expected  to 
keep  the  right  of  way  plowed  np,~bat  In 
using  defective  spark-arresters,  or  negli- 
gently using  them,  so  that  fire  Is  commu- 
nicated to  the  Inflammablegrass  or  matter, 
aQd  thence  passes  to  tbe  property  of  oth- 
ers, which  Is  thereby  destroyed.  In  tbe 
present  case  the  prayer  for  Instruction 
that  If  "the  engineer  did  not,  and  by  the 
exercise  of  a  diligent  lookout  co aid  not, 
have  fleen  the  stock  on  the  track  In  time 
tu  avoid  the  injury,  the  issue  should  be 
answered  in  favor  of  the  defendant,**  was 
warranted  by  Carlton's  Case,104  N.  C.  3R5, 
10  S.  E.  Rep.  516,  and  other  prectfdentN, 
and  should  have  been  given  In  the  form 
asked,  without  tb«  modification  made  by 
the  court  below. 

Mbbrimon,  C.  J.,  {diaaeatlng.)  In  this 
Btate  a  railroad  company  Is  not  required 
to  inclose  its  railroad  by  fence  or  otber- 
wlfle,and  hence  it  is  not  regarded  ortreat- 
ed  In  law  as  a  trespass.  If  the  live-stock 
of  farmers  and  others  at  large  In  tbe  for- 
ests or  fleldn  wander  upon  itu  road  or 
grase  upon  Its  right  of  way.  If  such  live- 
stock, so  wandering,  shall  be  negligently 
killed  by  its  moving  locomotives  ortralns. 
It  win  be  answerable  to  tbe  person  whose 
property  shall  be  so  Injured  In  damages. 
Indeed,  the  statute  (Code,  S  2326)  pre- 
scribes  that  such  hilling  of  stock  shall 
prima  facia  be  negUgentJy  done,  and  the 
burden  of  proving  the  absence  of  negll- 
K*>nce  In  such  case  is  put  upon  the  railroad 
company.  Such  company  is  bound  to 
reasonable  care  and  diligence  In  prevent- 
ing BDcb  Injuries.  It  Is  therefore  Its  duty 
to  keep  its  road-way  In  such  reasonable 
condition  as  will  prevent  the  killing  of 
stiKk,  and  as  well  to  prevent  possible  In- 
jury arising  therefrom  to  passengers  and 
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freight  passing  over  its  road,  and  Injury 
to  Its  own  property.  It  Is  negligence  on 
Its  part  when  It  falls  todo  so.  To  pre- 
vent snch  injuries.  It  is  bound  to  keep  its 
road-way,  as  far  as  practhrable,  free  from 
such  things  as  will  obetmet  tbe  view  ol 
the  engine-man  looking  ahead  ol  tb* 
moving  train.  He  should  be  able  to  see 
stock  of  all  kinds  on  the  road  or  the  road- 
way, In  order  that  he  may  be  able  to 
sound  the  danger  alarm  as  early  as  prac- 
ticable, and  frighten  the  stock  away,  and 
to  pnt  his  engine  In  condition  to  stop  the 
train  promptly.  If  bushes,  weeds,  grass, 
and  the  like  are  permitted  to  grow  upon 
the  road-way,  unrestrained,  they  not  In- 
frequentlv,  particularly  where  the  soil  is 
rich,  grow  so  high  and  thickly  as  to  hide 
the  animal  grasing  there,  and  prevent  tbe 
engine-man  from  seeing  it  until  the  engine 
Is  almost  upon  it.  He  then  sounds  tbe 
alarm.  This  and  the  rnsbingtrain  alarms 
tbe  animal,  and  It  at  once  springs  upon 
the  track,  Is  killed,  the  train  may  be 
thrown  off  the  track,  passengers  killed  or 
wounded,  or  freight  Injured  or  ruined.  All 
this  may  easily  happen,— has  happened. 
It  may  be  easily  prevented  by  keeping  the 
road-way  clear  from  bashes  and  high 
weeds  that  grow  thickly.  But  for  such 
growth,  the  stock  wonld  generally  be  seen 
is  ample  time  to  frighten  them  off,  or 
stop  the  train,  and  thus  sometimes  pre- 
vent damage  very  serious  In  its  extent  and 
nature.  The  cost  ol  keeping  the  road-way 
clear  Is  trifling,  compared  with  the  loss 
occasioned  by  falling  to  do  so.  Indeed, 
oue  of  tbe  very  purposes  of  the  broad 
road-way  allowed  to  railroad  companies 
Is  to  prevent  Injuries  like  those  mentioned. 
It  Is  expected  and  Intended  that  It  shall 
be  kept  reasonably  clean  and  free  from  all 
such  things  as  will  give  rise  to  injury  and 
danger.  Hence  it  has  oftentimes  been 
held  that  It  Is  negligence  to  allow  dry 
grass  to  remain  ou  the  road-way.  or  dry, 
decaying  cross-ties  and  the  like  to  remain 
there,  because  they  easily  take  Are,  and 
thus  frequently  spread  devastation.  In 
possible  cases,  no  doubt,  It  may  be  that 
the  road- way  cannot  be  kept  clear;  bnt 
such  cases  are  not  general  nor  common. 
Nor  is  this  any  reason  why  It  shall  not  be 
done  when  practicable.  It  is  said  that 
such  a  requirement  will  drive  the  railroad 
company  to  assert  its  right  against  farm- 
srs  and  othei-a  who  are  generally  al- 
lowed as  a  matter  of  favor  tu  cultivate 
the  land  freely  and  closely  to  the  road 
track.  This  Is  an  uufoanded  apprehen- 
sion. Stock  are  uut  allowed  to  go  at 
large  In  tbe  fields  where  corn,  wheat,  rye, 
aud  tobacco  and  the  like  grow,  and  there 
Is  bence  no  danger  arising  from  cattle 
straying  In  the  cultivated  fields.  lu  the 
present  cane,  if  the  bushes  and  grass  had 
not  been  permitted  to  grow  so  high  aud 
stand  in  tbe  road-way,  the  possibility, 
the  strong  probability,  is  that  th(^  animal 
would  not  have  been  killed,  but  In  the 
bushes  and  grass  the  englne-mn.i  might- 
would  have— seen  the  animal  long  before 
he  did,  and  frightened  It  away,  or  be 
might  readily  have  slackened  the  speed  of 
tbe  train,  or.  If  need  be,  stopped  it.  it 
was  fortunate  that  the  train  was  not 
thrown  from  tbe  track,  and  greater  dam- 
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age  (lone.  I  cannot  besitate  to  say  tbat. 
In  my  Judgment,  the  defendant  wasJUBtly 
chargeable  with  negligence,  and  that  tbe 
ebarffe  ol  thn  conrt  to  tbe  Jury  was  rea- 
■onable  and  Joat. 

Davib,  J.  I  conntir  Id  the  above  dlasent- 
ing  opinion  of  tbe  Cblef  J  ustlce. 


COWLBS  V.  RuAvn. 

(Supreme  Court  qf  North  Carolina.  Deo.  8, 
1891.) 

Pbobatb  of  Will— ExscuTOB'fl  Dud— Dehorip- 
TioN  or  Land. 

1.  A  will  admitted  to  probate  prior  to  1856 
was  governed  by  Rev.  St.  N.  C.  o.  122,  S  6,  wbich 
authori'Od  the  probate  In  commoD  form  by  one 
■abscTibiut;  witness,  and  not  by  Rev,  Code  N. 
a  c.  1«L  1 1 

8.  Where  a  deed  ts  ezeonted  by  one  of  two 
executors  under  a  provision  of  tbe  will  author  ■ 
Izing  such  executor  to  convey  the  land  after  the 
death  of  the  co-executor,  who  was  life-tenant  of 
the  land,  tbe  deed  need  not  recite  the  death  of 
tbe  co  ezecutor,  as  tbat  fact  will  be  presumed. 

8.  If  the  beffiuQiufiT  comer  in  the  description 
of  a  tract  of  land  has  been  destroyed,  it  la 
proper,  In  order  to  ascertain  the  true  boundary, 
to  survey  the  land  by  bef^ning  at  any  known 
comer  or  point  from  which  the  boandariea  may 
be  located. 

4.  Where  tbe  last  call  In  a  grant  of  land  la 
"125  poles,  to  the  beRlnuiDr,"  and  the  beginning 
point  is  established,  the  line  most  extend  to  or 
•top  at  It,  regardlaaa  of  diatance. 

Appeal  from  snperior  court,  Wilkes 
county;  Jesse  F.  Gbatks,  Judge.  Af- 
firmed. 

Action  by  C.  J.  Cowles  against  J.M. 
Beavis  to  determine  tbe  boundary  of 
plaintiff's  land.  Judgment  for  plaintiff. 
Defendant  appeals. 

Tbe  otber  facta  lolly  appear  Id  the  fol- 
lowing statement  by  Davis,  J.: 

Tbe  plaintllT  alleged  tlrnt  he  was  the 
owner  of  certain  land  described  by  metes 
and  boundH  tn  the  complaint.  l?he  de- 
fendant by  his  anHWer  denies  the  allega- 
tions oi  the  complaint,  and  says  tbat  he 
Is  tbe  owner  of  two  tracts  of  land  adjoin- 
ing laud  uf  the  plaintiff,  aet  ont  by  metee 
and  boiincia  In  the  answer;  and.  It  any 
portion  of  these  tracts  Is  covered  by  the 
boundaries  alleged  In  the  plaintiff's  deed, 
then  he  Is  in  poHsesslon  of  that  portion  of 
said  land,  and  han  been  In  poBHession  for 
more  than  seven  years  under  color  of  title, 
and  Is  tbe  owner  thereof.  At  the  trial  thn 
plaintiff  offered  tn  evidence  a  grant  from 
the  sta  te  to  David  Mtckle.  wblcn  he  alleged 
covered  the  land  in  controversy.  He  then 
offered  the  will  of  David  Mlckle,  dated  Au- 
gust 18, 1840,  attested  by  two  subscribing 
witnesses,  but  only  proved  by  one.  The 
win  Is  set  out  In  the  complaint.  In  which 
he  gives  certain  property,  including  his 
"home  tracts  of  land,  "to  his  wife,  Lucy 
MIrkle,  fur  and  during  her  life. and,  among 
other  things,  he  directs  as  follows:  "I 
want  my  executor,  hereinafter  named, 
after  the  death  of  my  beloved  wife  or  wid- 
ow, to  sell  the  remainder  of  the  estate, 
both  real  and  persona)."  and  divide  the 
proceeds  as  directed  by  said  will.   He  ap- 

SolntB  his  wife,  Lucy  Mlckle,  and  his  son 
loaea  L.  Mlckle,  "ezecn  tors  of  thbi,  my  last 


win  and  testament."  Tbe  snbacrlblnK 
wltnesaea  wereJosboa  Fletcher  and  W. 
Mastia,  and  tbe  certificate  of  probate  whj 
as  follows:  "The  execution  of  the  wlthla 
will  was  proved  In  open  court  by  William 
Mastin,  one  of  the  subscribing  witnesses 
thereto,  and  ordered  to  be  recorded. 
[Signed]  W.  Mastin,  Clerk."  The  defend- 
ant objected  to  the  introdnctloo  of  this 
will,  and  insisted  that  there  was  no  suffi- 
cient probate.  Objection  overruled,  and 
defendant  excepted.  The  plaintiff  then 
offered  In  evidence  a  deed  from  Moses  h 
Mlckle,  one  of  tbe  executors  named  in  the 
win  of  David  Mlckle,  which  recited  tbat  said 
land  was  sold  under  tbe  authority  of  said 
will.  The  defendant  objected  to  tbo 
trodoctlon  of  this  deed,  because  It  was 
executed  by  only  one  execator,  and  be- 
cause there  was  no  evidence  of  the  death 
of  the  life-tenant.  Objection  overruled, 
and'defendant  excepted.  Tbecall  of  tbe 
grant  from  the  state  and  the  deeds  under 
which  the  plaintiff  claims  was  as  follows: 
"BcKlnnlng  at  a  red  oak,  Adison  Foeter's 
south-east  corner,  runlng  aouth  .76  pules, 
to  a  white  oak;  thence  west  with  Hays* 
line 60  poles,  to  a  stake;  thence  sunth  60 
poles,  to  a  stake;  thence  west  40  poles,  to 
astake;  thence  south  112  poles,  toaatake; 
thence  eawt  80  poles,  to  a  stake;  thence 
south  112  poles,  with  Joseph  Law's,  to  a 
pine;  thence  east  —  poles,  to  a  white 
oak,  Brf>ck'8  line:  thence  with  his  line  IKO 

E9les,  to  a  poplar;  thence  west  with 
aw's  line  125  poles,  to  tbe  b^unluK.— 
containing  200  acrra,  mora  nrlesa. "  The 
red  oak  at  the  bexlnnlng  corner  could  nut 
be  found,  as  all  the  land  wbere  it  wan  had 
been  cleared  and  cut  down.  There  was 
much  evidence  tending  to  locate  the  white 
oak  in  Hays'  line,  the  Hays'  line  west  of 
tbe  pine  In  Mic|Fle  and  Lane*s  line,  the 
white  oak  in  Brooks*  line,  and  the  cfirner 
poplar  of  Mickle  being  tala  soutb-eaKt 
corner. 

The  defendant  asked  the  following  in- 
structions: "(1)  What  are  the  terms  of  a 
grant  or  deed  Is  a  matter  of  law  tor  the 
court;  where  they  are  Is  for  the  jury.  (2> 
In  this  case  the  beginning  corner  of  plain- 
tiff's grant  must  be  located  at  the  south- 
east corner  of  the  Adison  Foster  tract, 
(and  It  cannot  be  at  any  other  point  on 
the  line  of  said  Foster's  land.)  (3)  Tnat 
If  the  jury  failed  to  find  tbe  soutb  enHt 
corner  of  the  Foster  tract  from  the  evi- 
dence, then  the  plaintiff  mnst  fall*  the  sur- 
veyor Somera  and  the  plaintiff  both  being 
sworn ;  that  It  tbe  beginning  comer  la  tbe 
south-east  comer  of  any  tract  located  un 
the  plat  or  shown  In  evidence,  that  then 
tbo  plaintiff's  grant  would  not  cover  any 
land  In  controversy.  (4)  That,  in  any 
aspect  of  tbis  case,  tbe  last  cAll  of  plain- 
tiff's grant  with  John  Law's  line  from  the 
poplar  must  atop  at  the  end  of  125  poles, 
the  distance  In  the  grant.  (5)  That  if  the 
Jury  fall  to  locate  the  south-east  corner  of 
the  Foster  tract,  but  find  from  the  evi- 
dence that  the  poplar  In  the  last  call  of 
tbe  plaintiff's  grant  Is  proven,  then  the 
beginning  comer  could  not  be  nearer  the 
defendant's  land  than  where  the  distance 
gave  out  in  running  the  calls  ol  the  tine 
from  tbe  poplar.   (6)  If  the  defendant's 
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Krant  and  deed  corera  tbe  land  In  contra- 
vemy,  and  defendant,  or  those  under 
whom  be  clalma,  hare  been  In  tbe  actual 
adrerae  poBsesaton  of  any  part  of  the  land 
soconreyed  by  hla  grant  and  deed  seven 
years  next  before  tbe  b^lnning  of  this  ac- 
tion, tbe  plaintiff  cannot  recover."  UIs 
honor  gave  the  flret  and  sixth  Instractloos 
asked  for  by  plaintiff,  modified  tbe  second 
by  striking  out  tbe  words  In  parentbeses, 
and  refused  to  give  the  third,  fourth,  and 
ftlth.  Hla  honor  further  charged  the  Jury 
on  tbe  question  of  the  boundary  as  fol- 
lows: "  Whatare  theboundarles  isa  qces- 
tion  of  law,  to  be  settled  by  tbe  court; 
bnt  where  tbe  boundaries  are.  !■  a  mat- 
ter of  fact  for  the  jury.  That  the  trae 
and  only  beginning  corner  of  plaintiff's 
deed  is  tlie  snutb-eastcomer  of  the  Adlson 
Foster  tract,  and  here  tbe  Jury  must  be- 
gin, but  it  Is  for  the  Jury  to  locate  said 
comer,  and  say  where  it  is.  That,  having 
located  tbe  soath-east  corner  of  Adlson 
Foster's  tract,  they  moat  b^n  there,  and 
roo  the  course  and  distance  called  for  In 
the  deed,  stopping  at  the  end  of  the 
coarse  and  diritatice,  unless  some  natnral 
object,  line,  etc.,  was  called  fur,  when  they 
mrmt  run  to  tbe  object  called  for,  regard- 
less of  coarse  and  distance."  He  then 
charged  the  Jury,  with  this  rale  to  govern 
tbem,  that  they  must  ran  according  to 
tbe  calls  of  the  deed;  that  in  running  the 
last  call,  thence  west  from  tbe  poplar 
with  John  Law*8  line  125  poles  to  the  be- 
ginning, (which  calls  are  set  forth  in  the 
plat,)  they  must  commence  at  the  poplar, 
and  run  with  Law's  line  to  the  beginning, 
(ItbaTlDgbeen  established,;  whether  the 
number  of  poles  gavs  out  or  not  before 
reaching  tbe  tieglnnlng.  There  was  much 
more  of  the  charge  nut  necessary  for  this 
case.  Motion  for  a  new  trial  by  tbe  de- 
fendant, assigning  as  error  (1)  the  rul- 
ing of  the  court  In  admitting  tbe  will  of 
David  Mlckle;  (2)  admitting  thedeed  duly 
executed  by  one  of  tbe  executors;  (3)  for 
tailura  of  court  to  give  Instructions  2,  8,  4, 
and  5,  asked  by  defendant;  (4)  becanse  the 
court  declined  to  tell  Jury  In  runnlne  last 
call  from  poplar  that  they  must  stop  at 
the  end  of  125  poles.  Rule  discharged. 
Judgment  for  plaintiff.  Appeal  by  defend- 
ant. 

R,  Z.  Linney,  for  appellant.  Qlvaa  Jt 
Manly t  fur  appellee. 

Davis.  J.,  {after  stating  tbe  fhcts.)  It 
appears  opon  the  fece  of  the  will  that 
there  were  two  subscribing  witnesses, 
and  it  was  sufficient  to  pass  the  real  es- 
tate of  the  testator.  It  Is  certified  by 
tbe  clerk  that  It  was  proved  In  open  court 
by  one  of  tbem,  and  this  Is  sufficient  evi- 
dence of  probate.  Harven  v.  Springs,  10 
Ired.  IKO,  and  cases  dted.  The  will  was 
pn>ved  in  common  form,  prior  to  1850, 
and  is  governed  by  chapter  122,  9  6,  Bev. 
St.,  which  authorised  the  probate  In  com- 
mon form  by  one  subscribing  witness,  and 
not  by  chapter  IIU,  &  15,  Kev.  Code.  Jen- 
kins v.  Jenkins,  96  N.  C.  2t>4,  3  S.  E.  Rep. 
622.  Tbe  case  of  Gerard's  Will,  2  Hay  w. 
(N.  c. )  141.  cited  by  counsel  fur  defendant, 
bas  no  application.  That  case  only  do* 
cldesthat  the  will  must  be  proved  In  tbe 
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conrt  of  tbe  county  In  which  the  deceased 
resided.  It  was  there  proposed  to  prova 
tbe  win  of  Gerard,  who  resided  in  Edge- 
combe county,  in  the  superior  court  o( 
Halifax  connty,  and  the  court  held  that 
that  could  not  be  done.  Nor  is  the  case 
of  Leatberwood  v.  Boyd.  1  Wlnst.  123, 
like  this.  Peakbon.  O.  J.,  says  that,  "had 
the  certificate  stopped  after  tbe  words, 
'the  last  will  and  testamentof  JobuLeath- 
erwood  was  duly  proved  In  common 
form  by  tbe  oath  of  R.  A.  Edmundson, 
one  of  tbe  subscribing  witnesses  thereto,* 
it  would  have  been  sufficient,  for  the  pra- 
sumption  Is  that  the  conrt  knew  how  to 
take  the  probate  of  a  will,  and  saw  that 
It  was.  properly  done.  Bnt,  If  there  be 
anything  on  tbe  face  of  th^  proceedings 
to  show  the  contrary,  that  will  rebut  the 
presnraptlon."  In  that  ease  the  certifi- 
cate stated  further  facts  that  rebutted 
the  maxim  omnia,  prasamuatnriite  eaae 
aetu.  In  this  case  nothing  appears  In  tbe 
certiflcateto  rebut  tbe  presumption.  Mar- 
shall t.  Fisher,  IJones,  (N.  C.)  111.  Tbe 
first  exception  was  properly  overruled. 

Tbe  second  exception  Is  that  the  deed 
from  Moses  L.  Mlckle  was  improperly  ad- 
mitted, because  executed  by  only  one  of 
tbe  executors,  and  It  does  not  appear  In 
the  face  of  the  deed  that  the  life-tenant 
was  dead.  It  appears  from  tbe  will  Itself 
that  the  deed  could  be  only  made  by  the 
executor  Moses  "L.  Uicfcle,  for  the  exec n- 
trlx  was  the  tenant  for  life,  and  the  land 
was  to  be  sold  after  her  death.  Bntcbap- 
ter  40,  $  40.  was  In  force  at  the  time,  and 
expressly  autborisnd  the  anrvlTlog  exec- 
utor to  Hell,  and  this  exception  cannot  be 
sustained.  Nor  Is  there  auy  force  in  the 
objection  that  It  does  not  appear  from  the 
deed  that  Lucy  Mlckle,  the  devisee  for  life, 
was  dead.  Thld  will  be  presumed.  1 
Grr«nl.  Ev.  $  20;  Hughes  t.  Hodges,  103 
N.  C.  202,  9  S.  E.  Bep.  4S7. 

The  third  exception  Is  to  tbe  refusal  of 
the  court  to  give  Instructions  2,  8,  4,  and 
6,  asked  by  tbe  defendant.  It  Is  too  clear 
to  need  citation  of  authority  that  If  tbe 
beginning  comer  has  been  destroyed,  as 
In  this  case.  It  Is  competent,  in  order  to 
ascertain  tbe  true  boundary,  to  snrv^ 
the  land  by  beginning  at  any  known  cor- 
ner or  point  from  which  the  boundaries 
may  be  located,  and  tbe  second  Instruc- 
tion asked  for  was  given  as  far  us  tbe  de- 
fendant was  entitled  to  It.  Tbe  8d,  4tb, 
and  5th  instructions  were  property  refused, 
and  the  charse  of  hla  honor  upon  tbe 
question  of  boundary  covered  all  that 
the  defendant  was  entitled  to.  The  last 
call  wa^  125  poles,  to  tbe  beginning,  and, 
tbe  beginning  point  having  been  estat>- 
llshed.  the  line  must  extend  to  or  scop  at 
It,  regardless  of  distance.  No  error. 


Btatb  Avert. 

(Supreme  Court  qf  North  CoroUno..  Dso.  9, 

1891.) 

BURiniTO  COTTO!!  IH  CABS. 

Code,  S  985,  par.  6,  ss  amended  by  Acts 
tSSS,  c.  42,  which  makes  it  a  misdemeanor  to 
"wlllfally  bom  or  destroy  any  other  peraon's 
com.  cotton,  *  •  *  sfancks,  woOier  provender. 
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In  a  stack,  hiU,  or  pea,  or  secarod  In  any  otber 
wfqr,  out  of  dooiB,  grass  or  sedge  oa  the  land, " 
does- not  embrace  cotton  stored  in  a  car  standing 
on  a  railroad  tnusk.   Clark,  J.,  disaentinfr. 

Appeal  from  Btiperlnrconrt,  Burke  coun- 
ty; John  Grat  Bynum,  Judge.  Heversed. 

Joe  Avery  waB  conrlcted  ol  burning  cot* 
ton  in  a  car,  and  appealB. 

Tlie  other  tacts  fully  appear  In  the  tol- 
JowlnKHtateoient  by  MBBBUiOSi,  C.  J.: 

The  indictment  ctiargeH  that  "the  de- 
fendant, at,"  etc.,  "willfnlly  and  nnlaw- 
fuUy  did  burn  and  destroy  twenty  bales 
of  cotton,  the  property  of  the  Dunevant 
Cotton  Man Dfactu ring  Company,  which 
said  cotton  being  then  and  there  wecpred  on 
a  ear.  the  property  of  the  Blchmond  & 
DanviUe  BaUroad  Company,  agalnet  the 
form  of  the  statute,"  etc.  The  defendant 
pleaded  nut  icnllty.  On  the  trial  It  was  In 
evidence  that  the  d^endant  and  two  otb- 
er small  boya  were  playing  In  a  box-car 
loaded  with  cotton,  standing  on  the  rallr 
road  at  the  depot  at  Morganton;  that 
the  dMendant  lighted  a  candle,  and  fast- 
ened  It  in  the  floor,  and  near  the  cotton, 
when  one  of  the  boys  was  sbont  to  put  It 
oot,  and  be  prevented  blm,  saying  be 
would  watch  It.  The  cotton  was  soon  on 
flre,  and  it  and  the  car  were  burned  and 
destroyed.  There  was  alHO  evidence  of 
threats  made  by  the  dtifendant  that  be 
would  get  even  with  the  railroad  compa- 
ny. If  he  bad  to  burn  the  depot,  for  cot- 
tlng  off  bis  les.  etc.  The  d^«idant  re- 
quested the  court  to  Instruct  the  Jury 
"that,  unless  the  cotton  was  out  of  doors, 
tbe  defendant  cannot  be  convicted,  and, 
the  cotton  not  being  out  of  doors,  he  can- 
not be  convicted."  There  was  a  verdict 
of  xnilty.  and  the  defendant  moved  in  ar- 
rest of  Judgment  upon  the  ground  that  It 
appears  by  the  indlctmentthat  the  cotton 
charged  to  have  been  burned  was  cotton 
In  bales  secured  in  a  car,  and  the  statute 
alleged  to  have  been  violated  has  no  ap- 
plication ;  that  it  applies  only  to  cases 
wliere  cotton  and  other  things  therein 
specified,  burned  or  destroyed,  are  "out  of 
doors;"  that  Is,  in  tbe  field,  etc.  The 
conrtdenled  the  motion,  and  entered  Jadg- 
raentagalnsttbe  defendant.and  he  except- 
ed, and  appealed  to  this  court. 

Bntchelor  dt  Derereux,  for  appellant. 
Tbe  Attorney  General,  for  the  State. 

Mkrrtmon.G.  J.,  {after  Btatlng  tbefycta.) 
The  Rtatute,  (Code,  §  986.  par.  5.)  as 
amended  by  the  eubscQuent  statute,  (Act 
1HN5,  c.  42,)  provides  that  "any  person 
who  shall  willfully  bnrn  or  destroy  any 
other  person's  corn,  cotton,  wheat,  bar- 
ley, rye.  oats,  buckwheat,  rice,  tobacco, 
bay,  straw,  fodder,  shucks,  or  otiier  prov- 
ender, in  a  stack,  hill,  or  pen,  or  secured  in 
any  other  way,  out  ol  doors,  grass  or 
sedge  standing  on  the  land,  shall  be  guilty 
of  a  misdemeanor, "  etc.  In  our  Judgment, 
this  statute  plainly  refers  to  and  embruces 
only  cf»tton  and  the  other  things  specified 
therein,  not  within  doors,— not  housed 
aud  thus  secured,  as  In  a  barn,  gin-house, 
or  the  like.  It  refers  to  cotton  and  the 
other  things  secured  in  any  other  way,— 
*'out  of  doors ; "  in  the  field ;  "  on  the  land ;  * 


the  farm  w  here  they  were  produced  .orsome 
other  land,  so  as  tot>efn  some  way  secored 
without  doors:  without  tbe  liam.  gln- 
bonse,  or  other  lllte  incluenre.  Tbe  words, 
"In  a  stack,  bill,  or  pen.*'  "out  of  doors,* 
"tbe  grass  or  sedge  standing  on  the  land," 
applied  to  the  several  things  8p<%lfled  lo 
their  connection,  are  apt  and  appropriate 
to  refer  toand  imply  such  things  so  sitnats 
and  secured  "  oat  ol  duors. "  The  purpose 
is  to  protect  sncb  things  so  expoHed  and 
imperfectly  secnred  "out  of  doom,"  in  tbe 
fields,  on  the  farm,  "the  land  "of  thepvrHua 
who  owns  orhascontrol  of  tbem.  In  any 
reasonable  view  of  their  meaning,  applica- 
tion, and  connections,  they  cannot  refer 
to  and  embrace  cotton  stored  In  a  rail- 
road car  standing  on  a  railroad  track  at 
a  depot,  whether  to  be  thus  and  there  h» 
cnred  temporarily  or  shipped  to  some  oth- 
er place.  Cotton  and  tne  otber  ttaingi 
specified,  secured  In  a  car  on  tbe  railroad, 
are  not  secured  in  some  otlier  way  out  of 
doors  on  tbe  land,  in  tbe  sense  of  tbe  stat- 
ute. When  thus  secured  on  the  car,  they 
have  been  takra  from  the  place, — tbe  land 
where  tbeywere  secured  "oat  of  doors.' 
—and  are  on  the  way-  to  market,  to  be 
nsed,  or  on  the  way  to  be  again  housed, 
or  securerl  In  a  stack,  hill,  or  pen,  or  In 
aomeother  way,  "oat  of  doors."  Tbe  burn- 
ing or  destruction  of  such  things  on  a  car 
does  not  come  within  the  mischief  to  be 
rnmedied  by  the  statute,— the  bamlng  or 
destruction  of  tbem  when  they  are  ordi- 
narily sennred  out  of  doors.  Tlieindlctment 
should  appropriately,  In  tbe  proper  con- 
nections, charge  that  the  cotton  or  other 
thing  burned  or  destroyed  was  In  a  stack, 
or  as  otherwise,  in  a  way  deserlbefl,  se- 
cured"ontot  doors."  In  this  case  It  fails, 
as  to  matter  of  substance,  to  charge  the 
offense  defined  by  the  statute.  It  dfiea  not 
charge,  in  substance  or  effect, that  thecot 
ton  in  some  way  described  was  secured 
"out  of  doors;"  it  simply  charges  tbe 
burning  on  the  railroad  in  a  railroad  car. 
For  the  reasons  stated,  this  Is  not  suffi- 
cient. It  seems  that  the  leglela tore  sup- 
posed and  intended  thatthe  statu tefCnde, 
$  985,  pars.  6, 7)  in  respect  to  burning  bams, 
gin-hoases.  and  other  buildings  wonld  be 
suflSctent  to  protect  grain,  cotton,  and  tbe 
like  stored  in  them, — in  doors  on  tbe  land. 
Thin  appears  to  be  a  case  In  wbleh  tbe  de- 
fendant might  appropriately  have  been 
indicted  for  malicious  Injury  to  personal 
property,  as  defined  by  tbe  statute,  (Code, 
§  10S2,)  bat  In  no  view  of  the  prenent  in- 
dictment will  it  suffice  to  charge  that 
offense.  There  Is  error.  The  Jadgment 
must  be  reversed,  and  Jndgmait  arrested. 
To  that  end  let  this  opinion  be  certified  to 
the  superior  court.  It  Is  ao  ordered. 

CI.ABK,  J.,  {dfsatintlng.)  The  staCate 
(Code.  §  9%,  par.  6)  makes  It  Indictable  to 
wtllfully  bum  or  destroy  any  ot  the  ar> 
tlcles  therein  named,  wbeo'ln  astaek.hill. 
or  pen,  or  secured  In  any  other  way,  out 
of  doors."  Tbe  expression  "out  of  doors" 
menus  simply  "not  in  a  house.  **  If  in  a 
house,  then  these  articles  are  protected  by 
paragraphs6and7of  this  section  in  r^rard 
to  burning  barns,  gtn-houses,  and  other 
bnlldlQgs.  This  subsection  6  was  Intend- 
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ed  to  protect  them  wtaen  not  so  hoased. 
but  "in  a  stack,  hill,  or  pen,  or  otherwise 
secured."  The  article  here  (cotton)  le 
nneottboae  enDinerated.  ItwaM^outof 
doors;**  that  le,  not  In  a  hoam.  Thonf^ti 
Dot  la  a  hin.  stack,  or  pen,  it  was  ** other- 
wise aecnred,"  aad  Is  properly  charged  in 
the  Indictment  as  ''then  and  there  secured 
In  a  car,  the  property  of  the  Ktchmond  & 
Danrliie  Ballroad  Company."  It  seems 
conceded  In  the  opinion  of  the  court  that 
property  of  tbe  description  named  is  not 
protected  against  burning  when  off  the 
premises  where  grown,  except  In  tbose 
cases  where  an  indictment  would  He  for 
injury  to  personal  property.  Code,  §  1082. 
If  this  is  so,  the  defendant,  who  has  been 
found  guilty  of  the  "willful  and  unlaw- 
ful" bnmipg  of  20  bales  of  cotton  secured 
out  of  doors,  bas  been  guilty  of  no  of- 
fense, because  tbe  eotton  was  in  transit 
and  off  the  farm  where  grown,  and  he  and 
others  would  beat  lull  liberty  to"  wUlfciJy 
and  unlawfully  burn  or  destroy"  tbe  vast 
amount  of  farm  produce  daily  in  transit 
on  railroads  and  other  conreyoncee,  or 
camped  out  at  night  in  the  country  wag- 
ons,  covered  and  uncovered,  which  bring 
sucb  a  laTKe  part  of  tbe  farm  produce  men- 
tioned In  this  snlisectlon  to  market.  I  do 
not  think  so  broad  a  '*caauB  omhatts'* wtm 
left  by  the  law-making  power.  There 
are  no  words  in  tbe  statute  restricting 
its  application  to  the  burning  and  de- 
struction If  done  on  the  farm,  and  the 
conrts  are  not  called  on  by  a  fair  and 
reasonable  Intprpretation  of  the  statote 
to  leave  farm  produce  "secared  out  of 
doors"  unprotected,  If  it  Is  being  moved 
from  the  place  of  Its  production,  for  sec- 
tion 10S2,  supra,  does  not  make  any  burn- 
ing or  destraction  indictable  If  done  mere- 
ly* willfully  and  unlawfully.  •*  The  words 
"on  the  land"  are  not  in  the  orl^nal  act, 
and  tbe  amendment  refers  only  to  "grass 
or  Hedge  standing  on  tbe  land." 


Statoh  v.  Nobpolk  &  C.  R.  Co. 

(Supreme  Court  iff  North  OaroUna.  Dee.  L 
1881.) 

CoNSTBucnoN  or  ILulboad  —  Flowiho  Lahm— 
Natukal  DBUNg— Sdetaob  Watbb. 

1.  b  so  action  agslnst  a  railroad  company, 
Uia  compl^st  aUeeed  that  the  company,  by 
means  ta  a  ditch  idong  its  ri«ht  of  way,  had 
diverted  water,  and  emptied  it  on  plaintiff's  land. 
The  company  owned  the  right  of  way,  and  Its  evi- 
dence leaded  to  prove  that  it  was  not  on  plain- 
tiff's land ;  that  tbe  ditch  was  on  its  right  U  way 
beside  the  track,  and  was  necessary  to  the  eon- 
BtroctiOD  of  tbe  road;  tbst  tt  was  to  convey  anr- 
lace  water  along  its  roaa  to  a  natural  outlet: 
that  the  ditch  was  suffloient  to  carry  tbe  water 
Into  soch  ouUet  without  flooding  IL  Held,  that 
tt  was  error  not  to  Instract  that  it  the  ditch  tras 
aeoesaary  in  the  constniction  of  the  road,  and 
the  water  was  additional  snrtaoe  water,  the  com- 
pany Bad  a  right  to  drain  the  road  as  It  did. 

3.  It  was  MTor  to  refuse  to  instract  that  the 
ooropwjy  bad  a  right  to  drain  its  road-bed,  and 
that  u  the  ditch  was  out  through  to  a  natoral 
drain,  and  It  could  not  have  been  drained  in  any 
other  dtreotlon  without  overflowing  the  lands  ol 
vQier  pereoDSt  then  the  company  had  a  tight  to 
drain  Into  such  natural  drain.   BaaPHBBD,  J., 


8.  The  oompany  had  no  right  to  oolleot  sor- 


face  water  hi  its  right  of  way  and  divert  it  Into 
a  ehannel  where  It  wonld  not  naturally  flow,  and 
which  was  Inadequate  to  receive  It. 

Appeal  from  superior  court,  Halifax 
county;  Bpikb  Whtfakbr,  Judge.  Re- 
versed. 

Action  by  Thomas  M  Statnn  against 
the  Norfolk  &  Carolina  Railroad  Company 
to  recover  damages  for  finodlng  his  land. 
Verdict  and  judgment  for  plaintiff.  De- 
fendant appeals. 

The  other  facts  fnlly  appear  In  the  fol- 
lowing statement  by  Mbuiiiuon,  C.  J. : 

The  following  Is  a  copy  of  the  material 
parts  of  the  complaint:  (2)  That  the 
plaintiff  Is  tbe  owner  of  a  farm  In  said 
county,  containing  about  160  acres,  and 
the  defendant,  some  time  during  tbe  year 
1889,  located  and  coniftructed  its  road 
near  said  farm.  (3)  That  he  planted  a 
large  portion  of  snld  fann  in  com  and 
other  crops  the  said  year.  (4)  That  the 
defendant,  some  time  during  said  year, 
negligently,  wrongfully,  and  unlawtolly 
cut  a  ditch,  thrttugh  wbich  great  quanti- 
ties of  water  from  a  large  pocoson  were 
diverted  from  their  natural  cooree,  and 
from  tbe  way  In  which  It  had  been  accuR< 
tomed  to  flow,  and  emptied  upon  his  said 
farm.  (5)  That  on  account  of  the  negli- 
gent, wrongful,  and  unlawful  cutting  of 
said  ditch,  and  the  negligent  and  unlawful 
diversion  of  the  course  of  said  water,  tbe 
plalntlfTs  farm  was  constantly  kept  over- 
flowed during  said  year,  and  the  crops 
therein  planted  were  entirely  drowned 
and  destroyed.  (6>  That  on  aceonnt 
tbe  ueirllg«!nt.  nnlawfnl,  and  wrongful  cut- 
ting of  said  ditch,  and  the  unlawful  and 
negligent  dlvemlon  of  the  course  of  said 
water,  the  plalntin'e  farm  has  been 
sobbed,  soured,  and  its  fertility  destroyed, 
and  rendered  unfit  for  agricultoral  pur- 
poses. (7)  That,  on  aeeonnt  of  said  neg- 
ligent, unlawful,  and  wrongful  acts  of  tha 
d^endant.the  plaintiff  has  been  damaged 
to  the  amount  of  f 1,000.  The  defendant 
denied  these  allegatlonn.  The  partiM 
agreed  upon  and  the  court  sabmltted  the 
following  issues  to  the  Jury,  and  they  re- 
sponded as  follows:  "(l)  Is  the  plaintiff 
tbe  owner  of  tbe  farm  described  In  the 
cowplalntT  Tes.  (i)  Did  the  defendant 
locate  lis  road  near  the  farm  ?  Yes. 
Was  the  ditch  cut  by  defendant  negli- 
gently, wrongfully,  and  unlawfully  cut? 
Yes.  (4)  Did  the  cutting  of  said  ditch 
cause  the  water  fromthe  pocoson  to  over> 
flow  the  land  of  the  plaintiff  In  1889?  Tea. 
(6)  Was  tbe  overflow,  If  any,  caused  by 
surface  water?  Yes.  (6)  Did  the  defend* 
ant  negligently  damage  the  plaintiff's 
land  for  agricultural  purposes?  Yes.  (7) 
What  damage, if  any,  has  the  plaintiff  sus- 
tained? t^SiO."  Tbe  plaintiff  produced 
evidence  on  the  trial  tending  to  prove  the 
allegations  of  the  complaint.  It  was  ad- 
mitted that  tbe  defendant  owned  the  right 
ot  way  for  the  proper  purposes  of  Its  rail- 
road. It  likewise  produced  evidence  going 
to  prove  that  its  road>way  was  not  situ- 
ate upon  any  part  of  the  plaintiff's  land; 
that  the  ditch  mentioned  and  complained 
ot  was  cut  along-side  of  the  railroad  track; 
that  It  was  necessary  to  tbe  construction 
and  uses  of  the  road ;  that  Its  purpose 
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was  to  convey  snrface  water  from  a 

poeoson.  and  along  the  road»  to  Indian 
branch.  One  wituess  teatifled  for  the  de- 
fendant that  "in  March,  1889, 1  badcbarge 
of  railroad  ffradlng  and  ditching  tn  tblB 

f ocosnn  ditch  cnt  aloug  railroad  down  to 
□dlan  branch,  to  relieve  the  road-bed  of 
the  surface  water.  We  began  down  at 
Indian  branch,  and  worked  up  towards 
poeoson ;  cnt  the  ditch  from  a  branch  up 
through  a  field  to  poeoson.  We  stopped 
from  the  26tb  of  Marcb  to  the  let  of  April, 
1889.  Abunt  one-half  foot  of  water  In 
pocoBon.  It  ditch  bad  not  been  cnt,  we 
could  not  have  made  a  solid  road-bed. 
We  could  not  hare  grotten  dirt  to  make 
the  road-bed  unless  water  In  poeoson  gets 
very  high.  Ditch  through  Mark  Bell's 
field  dues  not  carry  off  any  water.  This 
ditch  in  poor  condition.  Lngn  In  It.  The 
water  drained  off  by  railroad.  Snrface 
water.  Ditch  cut  lu  pretty  fair  shape." 
Another  witness  testified:  ** Civil  engineer 
elevenyears.  Have  examined  thelocality. 
Measured  ditch  and  taken  measnrements 
of  that-country.  (Exhibits  and  explains 
a  map  of  that  locality,  made  by  him.) 
Condition  ol  Deep  creek,  May  14. 1890,  700 
feet  wide.  Opposlteplaintltf's  lands  water 
rises  three  or  four  feet,  and  five  or  six  feet 
at  dam.  The  ditch  cut  by  B.  R.  necessary 
to  build  road.  Ditch  through  poeoson 
2x2;  through  field,  5x6.  Difference  In 
capacity  between  Indian  branch  and  B.  R. 
ditch.  1  to  60.  For  rains  ordinarily  ex- 
pected, ditch  snflllclent  to  carry  off  the 
water  without  overfiow  on  plaintiff's  land. 
Ditch  skillfully  constructed."  Another 
testified :  **  I  had  contract  for  building  this 
part  of  road.  J  cut  the  ditch  under  direc- 
tion of  civil  engineer  of  defendant  com- 

gany.  The  work  was  skillfully  done.  The 
^  K.  embankment  acts  as  a  dam  against 
upper  part  of  poeoson.  Work  began  on 
poeoson  tn  Marcb,  1889.  In  1888  little  or 
no  water  in  poeoson.  In  1889,  except  after 
raln.llttleurno  water.  '89  very  wet  year. 
Capacity  of  ditch  sufflclent  to  relieve  mad 
of  surface  water  In  1889.  Ditch  conld  not 
carry  water  raoash  to  flood  Indian 
branch.  IHteb  snfflclent  to  carry  the 
water  which  came  down  ditch  along  R.R.. 
unless  In  case  of  extra  beavy  ruin.  Ditch 
we  dug  would  carryall  watftr  which  rnme 
from  the  poeoson  and  Indian  branch. 
Mark  Bell's  ditch  was  filled  up."  The  de- 
fendant requested  the  court  to  i^ve  the 
Jury  sundry  special  Instructions,  which  It 
gave,  and  to  give  the  following,  which  It 
refused  to  give,  and  thereupon  the  defend- 
ant excepted:  "(^3)  If  the  ditch  was  nec- 
essar;  In  the  construction  of  the  road,  the 
rlirht  of  way  being  condemned  and  paid 
for,  and  the  water  additional  surface 
water,  then  the  defendant  bad  a  right  to 
cut  a  ditch  and  drain  the  road  as  It  did. " 
**  (8)  The  defendantbadarlgbtto  drain  Its 
road-bed,  and  it  the  ditch  was  cnt  through 
to  a  natural  drain,  and  It  could  not  have 
been  drained  In  any  other  direction  with- 
out overflowing  the  lands  of  other  per^ 
sons,  then  they  had  a  right  to  drain  the 
surface  water  Into  a  natural  drain,  and 
the  plaintin  cannot  recover,  *  There  was 
a  verdict  and  Judgment  for  the  plalntlO, 
and  the  defendant  api>ealed. 


&FOBTEB,  Vol.  IS.  (N.  G. 

T.  JV,  Bill  and  W  H.  Day^  lor  appellant. 
IF.  A,  DuDDf  for  appellee. 

Mbsrimon.  C.  J.,  {after  stating  tbafketa.) 
Unquestionably  the  defendant  had  the 
right  to  cut  through  and  alonglta  rlgfatol 
way,  and  keep  In  repair,  such  appropriate 
ditches  and  culverts  as  were  necessary  to 
carry  off  the  snrface  water  coming  upon  the 
right  of  way  to  a  natural  drain  or  ootlet 
adequate  to  receive  It.  There  was  evi- 
dence of  the  defendant  tending  tu  prove 
that  the  ditch  complained  of  was  wholly 
situate  upon  Its  right  of  way:  that  the 
ditch  was  necessary. skllUnlly constructed, 
and  that  It  was  adequate  in  Its  capacity 
to  carry  the  surface  water  Into  a  natural 
drain,  without  flooding  the  latter,  unless 
In  case  of  an  extraordinary  rain-fall.  In 
view  of  the  contention  of  the  parties,  the 
evidence  and  conflict  of  the  same,  we 
think  the  court  should  have  given  the  ]ary 
the  third  instruction  asked  for  by  the  de- 
fendant, which  was  denied.  It  may  b« 
that  the  Jury  believed  that  the  detMidant 
had  no  right  to  divert  the  surface  watw 
on  its  right  of  way  to  a  natural  outlet, 
even  though  this  were  dune  ultogetfaer 
upon  Itsown  land.  The  Instruction  might 
have  prevented  BDCh  posalble  misappra- 
hension. 

And  for  the  like  reason  the  court  sbonld 
have  given  the  eighth  instruction  denied, 
except  BO  much  thereof  as  Implied  that  the 
plaintiff  conld  not  recover. 

The  defendant  had  no  right  to  collect 
surface  water  In  Its  right  of  way,  and  di- 
vert it,  by  cnttlng  a  ditch  for  the  purpose, 
into  a  channel  where  It  would  not  nata- 
rally  flow,  and  which  was  not  adequate 
to  recdve  It,  and  thus  flood  and  Injore  tbs 
land  ol  another.  A  party  must  submit  to 
the  natural  disadvantages  and  Inconven- 
iences Incident  to  his  land, unless  be  can  In 
some  lawful  way  avoid  or  remove  and  rid 
himself  of  them.  But  he  has  do  right,  as 
a  general  rule,  to  rid  himself  of  them  by 
shifting  them  by  Rrtlficlal  means  tu  the 
land  of  another,  when  naturally  and  in 
the  order  of  things  they  would  not  go 
upon  such  land  or  affect  it  adversely. 
Porter  v.  Durham,  74  N.  C.  767;  Washb. 
Easom.  353  et  seq.  Nor  Is  n  railroad  com- 
pany or  other  corporation  ordinarily  on 
any  footing  In  such  respect  other  than  a 
natural  person.  There  la  error.  Thejndg- 
meutmust  be  reversed,  and  a  new  trial 
granted.  To  that  end  let  this  opinion  be 
certified  to  the  superior  court.  It  Is  so  or- 
dered- 

Shbphkrd,  J.,  (tJisaenttng.)  OoncedhiK 
that  the  defendant  has  a  right  to  cut  the 
ditch  and  conductthemirface  water  Into  ■ 
natural  stream  passiug  through  its  rlgfat  cA 
way.  the  privilege .  must  necessarily  be  at- 
tended with  the  qnallficatlon  that  tbs 
ditch  should  not  be  so  constrncted  as  to 
divert  the  surface  water  from  thedlrectinB 
In  which,  by  the  general  Inclination  of  tbe 
land.  It  naturally  flows,  and  dlscbarKcft, 
to  the  Injury  of  others,  Into  a  strean 
which  Is  inadequate  to  receive  It.  I  think 
that  from  the  testimony  of  the  plaintiff 
(who  was  examined  In  his  own  btiiall) 
there  was  some  evidence  of  this  lattei 
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view,  and,  althoagb  It  may  bave  been 
sllKbt.  It  watrauted  hia  bonorln  refusing 
instrnctlons  which  entirely  Ignured  tbe 
very  Important  quallflcatlun  I  bave  men 
tloned. 


MiLLBR  T.  BUMGARDNBR  et  aJ, 

(Supreme  Gowt  of  Ncrth  CoroUno.  Dea  8l 
1881.) 

ADYxan  FoBScsuoN— Taokiso— Bdrdki  or  Pbooi 

— IXHKOT— COTIBTUU. 

1.  Halntlfl  look  possesslOQ  of  land  under  a 
deed  from  a  married  woman,  wbo  was  not  priv- 
ily examined,  and  ti^d  tbe  same  nntil  It  wat 
sold  under  ezecntion  to  defendant's  grantor. 
Upon  the  second  mairlage  of  plaintiff's  grantor, 
iubsequent  to  said  sale  unaer  execution,  she 
Joined  her  husband  in  another  conveyance  to 
plaintifl.  Held,  that  plaintiff's  possession  had 
been  under  color  of  title,  and,  as  defendaat  was 
In  pririty  with  her,  he  could  set  up  tbe  same 
asainst  her  by  connecting  it  with  the  possession 
of  taliDself  and  bis  grantor. 

S.  Plaintiff  sought  to  prore  that  her  grantoi 
was  an  infant  during  her  widowhood,  and  that 
consequently,  being  nnder  the  disability  of  either 
marriage  or  infancy  all  the  time,  said  adverse 
possesuon  was  not  a  defense.  Held,  that  tbe 
burden  of  such  inroof  was  uprai  plaintiff,  and  an; 
doubt  should  have  been  resolved  In  defendant's 
favor. 

8.  If  pbiintifrs  grantor  became  of  age  during 
lier  widowhood  the  statute  thereupon  began  to 
run,  and  It  was  not  interrupted  by  ner  maniuge. 

Appeal  from  enperior  court,  Asbe  coun- 
ty ;  W.  A.  UoKB,  Judge.  Affirmed. 

Action  by  Betsy  Jane  Miller  against 
David  Bumgardner  etal.  to  recurer  pos- 
seHBlon  of  land.  From  a  Jodgment  lor  de- 
fendants, pialntltt  appeala. 

Creo.  W.  Bower,  for  appellees. 

Atbrt,  J.  It  was  admitted  that  prior 
to  the  year  187tt  one  Mollie  Coi  was  the 
owner  of  tbe  land  In  dispute,  and  that  she 
married  one  Denton  Williams,  and  during 
coverture,  in  September,  1S76,  a  deed, 
signed  by  her  husband.  Denton  Williams, 
and  herself,  was  delivered  to  tbe  plalncifT, 
Betsy  Jane  Miller,  bat  the  fetne  covert 
was  not  privily  examined  a»  to  its  execu- 
tion. Tbe  defendant,  relying  on  this  deed 
or  paper,  deilrered  to  tbe  plaintiff  as  color 
of  title,  offered  evidence  tending  to  show 
that  Betsey  Jane  Miller,  tpe  pialntltt,  took 
pufteeBslon  nnderltat  the  dateof  Its  exocu- 
tiun  in  September,  1876.  and  remained  In 
poHseaeion  continuously  till  January  8,1883, 
when  Williams  Miller,  under  whom  tbe  de- 
fendant Bumgardner  holds,  was  placed  In 
possession  by  thesheriff  by  virtue  of  a  writ 
of  possession  issued  in  an  action-  brongbt 
by  him,  claiming  title  and  possession  of 
sold  land  against  tbe  plaintiff.  It  was  in 
evidsnce  also  that  the  said  Williams  Miller 
prior  to  the  institution  of  said  suit  had 
purchased  a  note,  given  by  plaintiff  to 
said  Mollie  Williams  for  the  purchase 
money,  recovered  judgment  on  the  same 
against  plaintiff,  bought  ut  sale  under  ex- 
ifvatlon  Issned  on  said  Judgment,  and  re- 
covered In  said  action  on  thesheriff's  deed. 
Avoiding  theestoppel  growing  outof  that 
action,  tbe  plaintiff,  Betsy  Jane  Miller,  of- 
fered as  evidence  of  title  a  deed  executed 
by  Mollie  Robertson,  (who  was  first  Mol- 
Ue  Cox,  tbeo  married  Denton  WUUams, 


and  after  his  death  married  Kobertson,) 
In  wiflch  her  husband  Joined,  dated  July 
28, 1888,  which  was  duly  proven.  As  both 
partlris  to  the  action  acknowledged  in 
tbe  pleadings  that  the  title  was  In  Mollie 
Robertson,  {D6e  Mollie  Cox.)  this  deed  oU 
fered  by  the  plaintiff  was  prima  facte  proof 
that  the  title  had  passed  from  Mollie  Rob- 
ertson, and  was  In  the  plaintiff  at  the 
time  when  the  action  was  brought,  and, 
nothing  more  appearing,  the  plaintiff  was 
entitled  to  recover  upon  It,  the  possession 
by  defendants  being  admitted.  To  meet 
this  apparently  soffldunt  title  tbe  defend- 
ants offered  testimony  tending  to  show 
the  continuous  possession  by  Betsy  Jane 
Miller,  the  plaintiff  In  this  action,  for  over 
six  years,  between  dates  already  giTen. 
under  the  paper  purporting  to  be  a  deed 
from  Denton  Williams  and  his  wife,  Mollie, 
to  her,  and  to  connect  with  that  occa-' 
pancy  by  her  that  of  Williams  Miller,  un- 
der whom  defendants  claim,  and  who  took 

f)osse8sIon  In  1888  as  the  purchaser  of  her 
□tereet  at  execution  sale.  WililnmsMiller 
and  those  claiming  nnder  him  were  clear- 
ly  In  privity  with  her  as  to  her  claim  ol 
title  by  virtue  of  the  occupancy  under  tbe 

Eaper  purporting  to  have  been  executed 
y  Williams  and  wife;  and.  while  the 
plaintiff  was  not  estopped  from  setting 
up  tbesnbseqaent  deed  as  evidence  of  title, 
she  was  a  stranger  and  adverse  to,  while 
the  defendants  were  In  privity  witli.  her 
former  claim  of  title  under  that  paper  as 
color.  There  was  no  error  In  tbe  charge 
oftbeconrt  that  tbe  paper  was  MnfHclent 
to  show  color  of  title  In  Betsy  Miller  dur- 
ing her  occupancy  under  It.  Avent  t.  Ar> 
rington,  105  N.  C.  S77,  10  S.  £.  Bep.  B91. 
There  is  as  little  doubt  that  the  defend- 
ants, being  In  privity  with  her  former  title 
as  clalmantsunder  the  purchaser  at  execu- 
tion sale,  might  avail  themselves  of  her 
possession  from  September.  1876,  to  Janu- 
ary 8. 1883.  Wood,  Lim.  §271.  But  it  was 
admitted  on  the  trial  that  Mollie  Williams 
was  a  ^rae  eorert,  as  she  purported  to  be 
no  the  face  ot  the  paper,  which  was  offered 
and  Is  relied  on  by  defendant  as  color  of 
title.  Tbe  plaintiff  having  shown  an  ap- 
parently good  title  from  tbe  common 
source,  the  defendants  had  tbe  right  to 
set  np  adverse  possession  under  the  gen- 
eral denial,  (Freeman  Spragae,  82  N.  C. 
8BB;)  but  the  burden  was  npon  them,  nev- 
ertheless, to  prove  continnoos  posseeslou 
under  the  paper  offered  as  color  lur  such 
period  an  wavnecessary  to  vest  tbe  title  in 
Williams  Miller,  under  whom  they  claimed. 
This  theydld  by  connecting  his  possession 
In  his  own  proper  person  with  that  of 
plaintiff,  and  proving  that  it  continued 
from  January  S,  1883,  when  the  sheriff  put 
him  in,  till  this  action  was  brought,  on  the' 
6th  of  August,  1888.  The  plaintiff  then  of- 
fered testimony  tending  to  show  that 
Mollie  Cox  was  laboring  under  the  disa- 
bility ot  infancy  when  she  married  Denton 
Williams,  and  did  not  arrive  at  the  age  of 
2L  years  ontil  after  he  had  died,  in  1877, 
and  nntil  she  had,  on  November  3, 1H80, 
married  lier  present  husband.  The  plain- 
tiff thus  took  the  burden  again  upon  her- 
self In  attempting  to  destroy  the  force  of 
the  proof  of  continuous  possession  for  the 
statutory  period.  Bailey, (Jnus  Frobandl, 
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p.  268.  On  ttae  otber  hand,  tb«  delendanta 
oHered  tt»tImony  tending  to  sbowtbat 
Mollie  Bobertsun  became  21  years  old  in 
1878,  prior  to  her  second  marriuKe,  and 
tbntthe  statute  began  to  run  before  tbe 
second  disability  aaperTened.  Tliere  was 
BO  etroT  in  the  Instrnctlun  given  tbat,  it 
tbentatute  began  to  run  during  herdls- 
ooTertiire,  it  continued  to  run  after  her 
second  marilage,  and  that  consequently 
the  posseHslon  of  deleudantsaud  those  un- 
der vehum  they  claimed  was  adverse  from 
1878  till  the  action  was  brought,  in  1S88; 
and,  if  she  was  21  years  old  In  1878,  the 

gaintiff  could  not  recover.  The  Jury  came 
,  after  having  retired  (or  some  time,  to 
request  further  Inatructlon  from  the  court, 
"saying  their  minds  were  agreed  on  all 
bat  one  p<iint,  and  that  was  as  to  when 
Mollie  Robertson  became  21  .—whether  be* 
lore  or  after  her  second  marriage, — and  as 
to  that  their  minds  were  about  balanced, 
and  asked  what  they  mast  do. "  The  court 
charged  them  that  the  burden  of  estab- 
lishing the  affirmative  of  the  issue  of  title 
was  upon  the  plaintiff,  and  "if  the  evi- 
dence left  their  minds  In  doubton  thlsques* 
Hon  "  they  would  answer  that  Iwjue, "  No.  ** 
The  plaintiff  had  offered  the  evidence  as  to 
the  disability  ol  t\ie  feme  ooveit  to  meet 
the  testimony  ae  to  poeaeeaioD,  and  the 
burden  was  on  her  to  show  the  superven- 
ing disability,  which  prevented  the  statute 
from  running.  It  was  not  incumbent  on 
ttae  defendants  to  n^atlve  the  possibility 
of  lier  infancy  and  of  Its  continuance  unMl 
another  disability  supervened.  Proof  of 
possession  under  color  for  seven  years  ex* 
tending  from  the  period  of  her  widowhood 
in  1878  till  Che  action  began,  the  title  b»- 
ing  admitted  to  be  oat  of  the  state,  was 
presumptive  evidence  that  it  vested  In 
Williams  Miller  to  the  boundaries  described 
hi  the  paper  under  which  he  claimed.  Mc- 
Lean r.  Smith.  106  N.  C.  172, 11  ».  E.  Bep. 
184;  Rufflu  v.  Overby,  105  N.  C.  78, 11  S.  E. 
Rep.  251.  The  burden  was  upon  the  plain- 
tut,  therefore,  to  show  by  a  preponderance 
of  evidence  that  the  disability  of  Infancy 
eontinued  till  the  second  marriage,  and  if 
rte  failed  to  satisfy  the  Jury  by  the  greater 
weight  of  testimony,  so  as  to  leave  the 
scales  (figuratively  speaking)  no  longer 
evenly  balanced  as  to  this  question,  it 
was  their  duty  to  find  for  the  defendants, 
and  it  was- not  error  In  the  court  to  so  iu- 
structthem.  State  v.  Rogers,  79  N.  C.  609. 
The  presumption  la  in  favor  of  the  title  of 
one  who  is  in  possession,  aiKl  a  plaintiff 
cannot  overrome  that  preaamption  except 
by  satisfying  the  Jury  by  the  greater 
weight  of  evidence  of  the  truth  of  such 
facts  as  it  Is  Incumbent  on  him  to  prove. 
For  the  reasons  given  we  think  that  there 
was  no  error  in  the  instruction  of  the 
court  to  the  Jury  to  which  the  pialntUf  ex- 
oepted.   No  error. 


TiLLBT  et  al.  V.  Kino  et  ai, 

a^upnme  Cawrt  of  Iforth  Carolina.  Dec  8l 

1881.) 

CoasTRDcnoN  or  Wills  —  Bights  or  DiviRSS— 

UOKDITIONAI.  BbQUEST. 

1.  A  win  proTidea  that  if  T.  would  stay 
with  the  testator  uad  his  wife  aotil  aftFer  their 
deaths,  aad  take  care  of  than,  '^tben"  ttM  te»- 


EPOBTEBfYoL.  13.  (N.  a 

talor  gave  and  beqaeathed  to  T.  certain  land. 
The  testator  and  his  wife  had  no  oliUdren  Itvinv 
with  them.  T.  was  Uulr  grandchild,  and  with 
his  father  was  otherwlBe  pronded  for  In  the  will. 
HOd,  that  T.'s  Uring  with  ttie  testator  and  wife 
during  their  Uvea  was  a  oonditlon  precedent. 

3.  The  testator's  meaning  being  clear,  it  was 
immaterial  that  there  was  no  limltattoa  over  la 
case  of  T.  's  fallnm  to  peitform  the  condition. 

Appeal  from  soperior  coort,  StolceB 
county;  Jbssk  F.  Obatss.  Judge.  Re- 
versed. 

Action  by  Amer  Tilley  and  others 
against  Lucy  King  and  others  to  aaserc 
an  interest  tn  certain  lands.  Judgment 
of  nonsuit.   PlalntlfTs  appeal. 

Gleua  &  MauIj,  for  appellanta.  Wntr 
BOB  &  Buxton,  R.  F.  Hiiyaore,  and  J.  T. 
Morebead,  tor  appellees. 

Shbphbiid,  J.  The  only  question  materi- 
al to  be  considered  is  whether  his  honor 
was  correct  in  ruling  that  In  the  will  of 
A.  B.  Tilley  there  was  no  condition  pre- 
cedent to  the  vesting  of  an  estate  In  his 
grandson  P.  H.  Tilley,  and  that  the  latter 
took  a  vested  remainder  expeelast  upon 
the  determination  of  the  lif(^«8tate  of  his 
grandmother.  The  wonis  to  be  construed 
are  as  follows:  "And  if  Powell  H.  Tiller 
stays  with  us  until  after  our  deathn.  and 
takes  care  of  ust  then  1  give  and  beqoeath 
this  tract  of  land  to  him  forever. "  The 
testator  provided  for  his  wife  and  chil- 
dren, among  whom  was  tbe  father  of  P. 
H.  Tilley.  and  there  is  no  mention  of  tbe 
latter  In  any  other  part  of  tliewill;  nor 
Is  there  anything  in  that  Instrument 
which  In  any  way  explains  or  ooatrols 
tbe  ordinary  meaning  of  tbe  above  words. 
The  language  is,  to  our  minds,  entirely  ex- 
plicit, and  must  be  con«trned  to  mean 
precisely  what  it  declares,  unlen  some 
rule  of  interpratatioo  is  met  which  Imper- 
atively requires  us  to  do  otherwlaa.  Now, 
It  la  well  settled  "that  there  are  no  pre- 
cise technical  words  in  wills,  nor  even  la 
deeds,  to  make  a  stipulation  a  condition 
precedent  or  subsequent,  *  •  *  [and] 
that  it  is  to  be  constroed  acoordhig  to  the 
Intention  as  gathered  from  the  whole  in- 
strument. *  3  Minor,  Inst.  SM;  4  Kent, 
Comm.  125.  Evmi  according  to  technical 
roles,  the  words  used  by  the  testator  are 
n  ords  of  strict  condition ;  bnt,  regardless 
of  such  rules,  it  Is  clear  to  as  that  It  was 
not  the  Intention  of  the  testator  that  any 
estate  should  vest  in  his  grandson  aotil 
after  tbe  death  of  bis  wife,  and  then  only 
in  the  event  of  his  harlng  tally  periormed 
the  conditions  Imposed.  How  could  this 
intention  have  been  more  cleariy  empha- 
sised than  by  the  use  of  the  word  "then?" 
And  what,  we  ask,  Is  there  in  the  will  that 
authorises  as  to  give  a  different  meaning 
to  the  language  employed?  Tbe  cases 
cited  by  coaasel  for  tbe  defendants  an 
where  the  devising  claose  Is  followed  by 
orcunpled  with  a  proviso  that  the  dev- 
isee shall  pay  to  another  a  specific  snm, 
(Woods  V.  Woods,  Bnsb.  990;  Whlt^iead. 
V.  Thompson,  79  N.  C.  -150,)  or  to  support 
or  maintain  a  certain  person,  (lilsen- 
helmer  v.  Sltford,  94  N.  C.  592.)  In  thrae 
and  other  similar  cases  to  befoond  in  tbe 
text-books,  the  courts  have  been  astute 
in  holding  such  provlrtons  to  be  either 
conditions    subseqoeut    or    trusts  ur 
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TfistlDK  ot  the  estate  1b  clearly  postponed 
ODtll  the  performaDce  of  the  condltiona. 
Even  If  we  could  Ignore  the  plain  meaning 
uf  the  language,  tt  would  be  dlfilcnlt  to 
put  the  case  within  the  principle  of  the 
decisions  mentioned,  becausefrom  the  very 
nature  of  a  part  of  the  condition  (that  Ib, 
to  live  with  the  grandparents  and  give 
them  the  comfort  of  his  society)  It  could 
not  be  enforced  by  way  of  trust  or  charge. 
The  testator  and. his  wife  had  do  children 
living  with  them,  and  It  was  natural  that 
they  shook]  desire  the  Gor.Iety  of  their 
grandchild  in  their  declining  years.  The 
father  of  this  chlM  bad  already  been  pro- 
vided for,  and,  under  the  circumstances, 
we  cannot  hesitate  In  holding  that  the 
testator  Intended  to  create  a  condition 
precedent.  It  ts  Insisted  that,  where  the 
condition  rwiulres  somethioK  to  be  done 
which  will  take  time,  It  should  be  con- 
strued as  a  condition  subsequent.  But, 
says  a  writer  of  high  authority,  It  there 
be  "a  condition  which  involves  anything 
In  the  nature  of  a  consideration,  It  is  lu 
geDenil  a  condition  precedent."  Tlieob. 
WfUs.  400.  As  we  have  seen  that  the  liv- 
ing with  these  old  people  was  a  material 
Inducement  to  the  making  of  the  devise, 
the  principle  referred  to  has  no  applica- 
tion. 

Again,  It  Is  urged  that  there  Is  no  lim- 
itation over  to  a  third  person  upon  a  fall- 
□re  to  perform  the  conditions.  This  un* 
doobtedly  has  great  weight  where  the 
Intention  Is  left  In  doubt,  but  It  can 
have  no  Influence  where  the  meaning  is 
clearly  expressed;  for  It  Is  an  elementary 
principle  that  a  condition  precedent  may 
be  created  without  an  ulterior  limitation. 
For  the  reasons  given  we  think  that  there 
ahonld  he  a  new  trial. 


Blackbcbn*  v.  Blackburn. 

(Siqrmiw  Cewt  of  North  CaroUnta.   Dee.  & 
1891.) 

DbCURATIO!!  or  TKnBT-DBEI>— iNDOBSmiBRT. 

Where  a  deed  !■  executed  in  fee-Bi<nple, 
and  the  KraDtormalMs  before  delivery  the  loUow- 
\Dg  Indorsement,  signed  and  sealed  1  n  the  prasenoe 
of  witnesses:  "Accordance  deed.  I,  the  said  Bll 
Blackburn,  Sr.,  do  hereby  certify  that  Sarah 
Blackbani,  a  daughter  of  said  Blackburn,  doth 
hold  a  life'time  possession  In  the  said  Bli  need, " 
—the  grantee  takes  the  land  in  trust  for  Sarah 
during  bar  natoral  lite, 

Appeal  from  aaperior  court,  M'Ufcea 
county;  M.  L.  HcComcLS,  Judge.  Af- 
firmed. 

Special  proceedings  by  Sarah  Ann  Black- 
burn against  Sarah  Blackburn  and  oth- 
ers. Judgment  for  defendants.  Flalntlfl 
appeals. 

The  other  Incts  fully  appear  in  the  fol- 
lowing statement  by  SHKPijt:BD,  J.: 

The  only  point  presented  for  review  la 
wbether  the  Indorsement  on  the  deed 
vested  an  estate,  either  In  law  or  equity, 
In  Sarah  Blackburn.  The  following  is  tbe 
case  agreed :  £11  Bluckburn,  Sr.,  executed 
on  the  11th  day  of  May,  187^,  a  deed  in  fee- 
siznple  to  £11  Blackburn.  Jr.,  tor  tbe  fol- 
lowing described  land,  situate  In  Wllkee 
connty.  (description  given.}  On  tbe  back 


to  £11  Blackburn.  Jr.,  to-wlt:  "Accord- 
ance deed.  I,  the  said  £11  Blackburn.  8r^ 
do  hereby  certify  that  Sarah  Blackburn, 
a  daughter  of  sold  Blackburn,  doth  hold  a 
lUe-time  poBsesslon  la  the  said  £11  deed. " 
(Signed  and  sealed  in  tbe  presence  of  wit- 
nesses.) It  la  agreed  tbatthe  said  Indorse 
ment  has  reference  tothe  said  deed  executr 
ed  May  11, 1872.  by  £11  Blackburn.  Sr.,  to 
£11  Blackburn.  Jr. 
Glenn  A  Maatyt  for  appellee. 

Shepherd,  J.  It  is  very  clear  that  the 
indorsement  on  the  deed  did  not  operate 
as  an  exception  or  reservation  soi  as  to 
vest  an  estate  for  life  In  Sarah  Blackburn. 
Exceptions  and  reservations  Inure  only  to 
tbe  benefit  of  the  grantor,  and  thr>se  claim- 
ing under  him.  and  bare  no  effect  by  way 
of  passing  an  estate  to  a  third  party. 
Tied.  Real  Prop.  843;  2  Devi.  Dee<1s,  97d. 
We  tbink.  bowever,  (without  pasuine  up- 
on the  queatloo  whether  the  language 
used  can  beconatrned  Into  a  covenant  to 
stand  seised  to  oses.)  that  the  Judgment 
of  his  honor  may  be  sustained  on  tho. 
ground  that  the  indorsement,  made  be- 
fore oratthe  time  of  the  delirery.amount- 
ed  to  a  declaration  of  trust,  to-wlt,  that 
the  grantee  should  hold  the  land  for  the 
use  of  tbe  said  Sarah  for  life.  £ven  witb- 
ont  consideration,  an  oral  declaration  ol 
tmst  In  favor  of  a  third  person,  made 
contemporaneously  with  tbe  transmlssloo 
cS  the  legul  title,  will,  when  eatabllBbcd  by 
competent  testimony,  be  recognized  and 
enforced  In  a  court  of  equity.  Fittmau  v. 
PIttman,  107  N.  0. 169, 12  S.  £.  Kep.  61.  If 
this  beso.a/brtforf  wUItbecourt  give  effect 
to  sucb  a  contemporaneotiH  declaration 
when  made  In  wiiting  under  seal  and  fOr 
a  good  consideration.  No  particular  form 
of  words  Is  necessary  to  establish  such  a 
trust.  "The  Intent  is  what  the  courts 
look  to. "  2  Funbl.  £q.  30,  note ;  8  Ves.  9 ; 
BIsp.  £q.  9S.  Tbe  langusge  In  our  case  la 
very  similar  to  that  used  In  Fisher  v. 
Fields,  10  Johns.  494,  which  was  held  to  be 
sufficient:  and  Indeed,  opou  looking  over 
the  many  cases  In  the  reports,  there  can  be 
no  doubt  npon  the  question.  The  gran- 
tee, then,  taking  the  tltto  accompanied 
with  this  contemporaneous  declaration, 
roust  bedeclared  seised  of  the  land  In  trust 
for  Sarah  Blackburn  for  the  term  of  her 
natural  life.  Affirmed. 


Wbitbhdbst  et  a/,  v.  Merchants*  ft  Farm- 
BBS*  Tranbp.  Co. 

{B*pmM  Court  qf  North  (ktroUna.  Docl  & 

ISSL) 

SaRDie  Asm  Judghbst  —  Doozbtoo  JosnoB 

Court  Jodomejit. 
Thedooketingof  a  Justicecoort  Judgment  in 
a  superior  oourt,  as  allowed  by  Code  N.  C.  t  S8Q, 
does  not  ^ve  the  superior  court  Jurladiotion  ox 
an  action  to  set  aside  suoh  Judgment  for  want  of 
service  of  summons,  but  a  motion  for  ttiat  pur- 
pose most  be  made  In  the  Justlce^s  court. 

Appeal  from  superior  conrt,  Beanfort 
county;  Henst  B.  BBTAff,  Judge.  Af- 
firmed. 

Action  hyJ.  B.  Wbitehurst,  S.  White- 
hurst,  and  C.  W.  Wbitehurst  against  tha 
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Ifferchants*  &  Farmers'  TranRportatlon 
Company  to  set  aside  a  Jad^meat.  On 
defendant's  motion  the  action  was  dta- 
miBRed,  and  plaintiffs  appeal. 

The  other  facts  fully  appear  In  the  Btate- 
ment  by  Mkrrimon,  C.  J.: 

The  present  def«idant  broagtat  Its  ac- 
tion In  the  coart  of  a  Jnstlee  of  the  peace 
ngaioBt  the  present  plaintitfa  to  recover 
the  Bura  of  ¥76,  and  obtained  Jadgment 
on  the  18th  of  November,  188G,  and  after- 
wards filed  and  docketed  a  tranecript  of 
ftf>  Judgment  In  the  office  of  the  superior 
court  clerk  of  the  county  where  the  JudK- 
inent  was  rendered,  as  allowed  by  the 
statute.  Code,  §  N3d  The  present  plain- 
tiffs allese  that  the  summons  lo  the  action 

tust  mentioned  was  served  on  J.  B.  White- 
mrst,  one  of  the  defendants  therein 
named,  (who  Is  one  of  the  preflent  plaln- 
tiffH;)  that  It  was  never  served  onS.  White- 
burst  or  C.  W.  Whitehurst,  therein  named, 
who  are  two  of  Chu  present  plaintiffs; 
that  nevertheless  the  said  summons  pur- 
ports to  have  been  served  upon  all  the  per- 
sons named  as  defendants  therein.  This 
action  Is  brought  by  the  plaintiffs  for  the 
•purpose  of  having  the  judgment  above 
mentioned  set  aside  and  declared  to  be 
void,  and  to  obtain  relief  by  ln}unctlon, 
«tc.,  upon  the  ground  tl»t  no  summons 
was  ever  served  upon  them.  Coansti  for 
the  defendant  moved  that  the  action  be 
dismissed,  "because  a  motion  In  the  orig- 
inal cause  was  the  proper  remedy,"  etc. 
The  court  gave  Judgment  dlsmlssInK  the 
action,  and  the  plaintiffs,  having  excepted, 
appealed  to  this  court. 

John  B.  Small,  for  appellants.  CAa«. 
F.  Warren,  for  appellee. 

Mgrrthon, C.  J.,  iafterstatin/^tbeikets.) 
A  Judgment  against  a  party  who  bas  not 
submitted  himself  to  the  Jurisdiction  of 
the  court  granting  It  for  that  purpose, 
and  who  bas  not  in  fact  been  served  with 
original  leading  process,  though  the  same 
purports  to  have  been  tierved,  Is  Irregular, 
and  may  be  avoided ;  the  remedy  being  a 
motion  in  the  cause  to  set  (he  Judgment 
aside  for  Irregularity.  8nch  Judgment  Is 
4iot  void,  It  is  only  voidable,  because  it 
appears  by  the  record  (the  return)  that 
the  original  summons  was  served  upon 
the  party  against  whom  It  is  entered.  It, 
however,  so  appears  In  such  case  by  Inad- 
vertence, mistake,  or  the  false  return  oftbe 
flnmmons  by  the  sheriff.  The  courtlscare- 
ful  to  see  that  It  has  Jurisdiction,  and 
that  its  course  of  action  In  the  progress 
of  the  action  is  orderly  and  duly  ob- 
served. When  there  is  irregularity  In  any 
material  respect  appearing  upon  the  face 
of  the  record,  to  the  prejudice  of  a  party, 
It  will  ex  wero  motn  correct  the  same; 
or  within  a  reasonable  period,  on  the 
mere  motion  of  the  party  pr^ndlced.  It 
will  correct,  set  aside,  or  modify.  If  need 
be,  the  order.  Judgment,  or  other  matter 
or  thing  complained  of.  And  as  to  the 
Jurisdiction  of  the  party,  and  perhaps  in 
some  other  possible  cases,  it  will,  there 
being  no  laches,  on  motion  in  the  cause, 
fluppurted  by  affidavits,  inquire  whether 
it  has  such  jurisdiction,  although  upon 
the  face  of  the  record  it  appears  to  have 
the  same.  Thus,  If  the  original  summons 


In  the  action  be  returned  by  the  sherill 
"served  **  upon  the  defendant  therein 
named,  it  will  so  Inquire  whether  In  fact 
such  service  was  made,  or  whether  the  re* 
turn  Is  made  untruly  by  inadvertence,  mis- 
take, or  falsely  on  purpose.  This  Is  Im- 
portant and  necessary,  becanse  the  serrles 
of  the  sammons  Is  eMsentlal  to  the  Jurisdl^ 
tlon,  nnless  the  party  aabmlts  blmseU  to 
the  court,  and  besides  to  give  the  party  bis 
day  In  court,  as  the  law  contemplates  he 
shall  have  the  same.  Keaton  v.  Banks.  10 
Ired.  881 :  Mason  v.  Miles,  tS  N.  C.  564; 
Cowles  V.  Hayes,  69  N.  C.  406;  Doyle 
Brown.  72  N.  C.  398;  Koonce  v.  Butler,  81 
N.  C.  221;  Brickhoose  v.  Sutton.  99  K.  C. 

5  8.  E.  Rep.  SaO;  and  there  are  nomer- 
ouB  other  cases.  Although  the  court  of  a 
Justice  of  the  peace  Is  not  a  court  of  rec- 
ord. Its  proceedings  are  authoritative  and 
Judicial  In  their  nature,  and  Its  Judgments 
are  conclusive  and  binding  until  they  shall 
In  an  orderly  way  be  set  aside,  reversed, 
or  modified.  Such,  Judgments  cannot  be 
attacked  when  It  appears  from  the  pro- 
ceedings that  the  court  had  jurisdIvttoD 
for  irregularity  or  other  cause.  Tbe  rem- 
edy  for  Irregularity  is  by  a  motion  In  the 
action  before  the  Justice  of  the  peace  who 
granted  the  Judgment,  or  b^ore  hie  suc- 
cessor In  office.  The  office  of  Justice  of 
the  peace  Is  contlnnooa  In  Its  nature,  and 
filled  by  the  incumbent,  and  to  be  filled 
aftPrhira  by  his  successors.  He  Is  reqnlred 
to  keep  dockets,  enter  minutes  of  proceed- 
ings before  him,  keep  and  pn>eerve  his  offl- 
cial  papers,  and  transfer  the  same  to  his 
successors.  Code,  §§  8%.  831.  So  that  It 
Is  orderly,  con  veuient.  necessary,  and  ap- 
propriate to  make  pertinent  motions  of  all 
kinds  In  an  action  in  such  eoort,  Jost  as 
like  motions  may  be  made  In  aetlons  In 
the  superior  courts.  If  a  motion  should 
be  made  to  set  aside  a  Judgment  In  the 
court  of  a  Justice  of  the  peace,  and  It 
should  be  allowed  or  denied  improperiy, 
the  complaining  party  might  appeal  to  the 
snperior  court.  Hooks  v.  Moses,  8  Ired. 
SS;  McKee  v.  Angel,  90  N.  C.  60;  Mootv  v. 
Edwards,  92  N.  C.  43.  That  a  Judgment 
of  a  Justice  of  the  peace  has  been  docket- 
ed In  the  office  of  the  superior  court  cleric, 
as  allowed  by  the  statute,  <Code.  S 
does  not  give  the  superior  court  Jarisdle- 
tlon  of  the  action  in  which  such  Judgment 
was  rendered.  The  docketing  makes  tbe 
Judgment  that  of  the  superior  court  In 
all  respects  only  for  the  purpow  of  creat- 
ing a  lien  upon  tbe  real  estate  of  tbe  Jodg- 
meutdebtor,  andenforcing  tbe  same  by  ex- 
ecution and  otherwise.  Hence  thelattw 
court  lias  no  authority  tu  set  tbe  judg- 
ment aside  for  irregularity,  or  upon  the 
ground  that  the  summons  In  tbe  action  In 
which  It  was  rendered  had  cot  in  fact 
been  served  upon  the  defendant  tberela 
named,  while  the  return  of  the  same 
showed  that  it  bad  been.  Ledbetter  v. 
Osborne,  66  N.  C.  879;  Birdsey  t.  Harris, 
68  N.  C.  92;  Morton  v.  Rlppy,  84  N.  C.  611. 
If  a  Judgment  of  a  Justice  of  the  peace 
shall  have  been  docketed,  and  atterwartH 
set  aside  in  the  way  above  indicated,  the 
defendant  in  the  action  should  apply  by 
motion  to  the  superior  court  to  set  the 
Judgment  there  aside,  andtheconrtshoold 
grant  the  motion,  basing  Its  action  apoa 


Digitized  by  Google 


BABBISOK  V.  BABOBOTE. 


tbftt  of  the  court  of  tbe  Instlce  ot  the 
peace.  Thus  complete  and  etfectnal  relief 
would  be  granted.  So  that  the  plnlntiffa 
la  the  present  action  shonld  have  souKbt 
the  relief  they  demand  by  a  motion  In  tbe 
action  mentioned  in  the  court  of  tbe  Jus- 
tice of  the  peace.  Thla  action  was  Im* 
providently  brought,  and  tbe  court  prop- 
erly dlamlaaed  It.  Judgment  ofllnneo. 


Static  v.  Fabks. 

(Suorenw  Court     NoriA  CaroUna.  Dea  8, 
1891.) 

Cbiminal  Law— Etidihcb — Cbaxaotxb. 

1.  Where  deleodant,  In  ■  trial  for  barning  a 
bam,  put  his  character  in  iBsne,  and  a  witnesB 
testifies  that,  prior  to  the  banting,  defendant,  in 
reference  to  a  robbery  lately  perpetrated,  said, 
^Oamn  tbom.  [tbe  robbers,]  •  ^  •  there  is 
tpoinff  to  be  a  battle  In  this  aels^borbood  before 
three  weeks,  and  I  be  d- — d  ill  care  bow  quick 
it  oomes, "  moh  evldenoe,  thootft  bnt  sltefatly  rel- 
evant. Is  oompetent  as  bearing  mi  denodant's 
character. 

2.  In  snob  oase  It  la  proper  to  admit,  as 
bearing  on  defendant's  oharaoter,  evidence  that, 
shortly  before  daylight  on  the  moralDg  when  de- 
fendant was  arrested,  there  were  with  bim,  at 
Ills  mother-in-law's  hoiise,  several  persoos,  two 
or  three  of  wtiom  had  guns. 

Appeal  from  aoperlor  court,  Randolph 
county;  Jbsss  F.  GBATsa,  Judge.  Af- 
firmed. 

Riley  Partes  was  convicted  of  homing  a 
barn  and  appeals. 

Tbe  Attoruejr  Oenera!,  for  tbe  State. 

Mrbbimon,  C.  J.  Tbe  defendant  Is  In- 
dicted for  setting  Are  to  and  burning  a 
bam,  tbe  property  of  tbe  prosecator,  in 
▼lolatloD  of  the  statute.  Code,  S  &85,  par. 
6.  He  pleaded  not  guilty.  On  the  trial, 
much  evidence  was  produced,  both  by  the 
atate  and  the  defendant.  The  latter  pro- 
duced evidence  of  his  good  character,  and 
thus  put  the  same  in  quefltlou.  A  wlt- 
neas  tor  the  state  testified  that  be  had  a 
coDTematlon  with  defendant  some  time 
—bow  long  did  not  appear— before  tbe 
bam  was  burned,  In  which  reference  was 
made  to  the  robbing  of  a  house  which  had 
been  lately  perpetrated,  and  the  defendant 
said  In  that  connection :  **  God  damn  them 
[reffiTlng  to  tbe  robbers]  to  hell;  there's 
going  to  be  a  battle  In  this  nelKbhorhood 
before  tbree  weeks,  and  I  be  damned  If  I 
care  how  quick  It  cornea."  No  ob}eetloQ 
to  this  evidence  was  made  until  after  It 
came  out.  Then  the  defendant  requested 
tlie  court  to  withdraw  and  exclude  it. 
The  court  declined  to  do  so,  and  the  de< 
leadant  excepted.  This  evidence  was 
slight.  It  tended  not  strongly  to  show  a 
threatening  purpose,  and  aa  well  the 
character  and  disposition  of  the  defendant 
In  a  llgbt  adverse  to  him.  In  Its  Instrnc- 
tlon  to  the  Jury  the  court  eantloned  them 
as  to  such  evidence,  saying:  "  Evidence  of 
threats,  while  admissible.  Is  regarded  as 
unreliable,  and  ought  to  have  little 
weight,  unless  clearly  directed  against" 
tbe  party  whose  bam  was  buraed.  In 
view  of  tbe  wbole  evidence.  Including  tbat 
aa  to  hla  character  produced  by  the  de- 
fendant, that  which  the  court  refused  to 
withdraw  from  the  Jury  had  slight  rele- 
vancy and  pertinency.  It  bore  upon  tbe 


character  of  tbe  defendant,  and  In  reply 
was  competent.  Tbe  defendant  was  ex* 
amined  as  a  witness  In  bla  own  behalf, 
and  on  croas-examlnation  he  was  asked 
who  were  present  with  bim  at  his  motber- 
In-law's  on  tbe  morning  shortly  before 
daylight,  wben  tbe  ofllMr  arrested  bim 
for  tbe  alleged  burning  of  the  bam  7  He 
objected  to  the  question,  on  tbe  ground 
of  Incompetency,  in  tbat  its  parpose  was 
to  elicit  immaterial  evidence.  The  court 
declined  to  sustain  tbe  objection.  The 
defendant  then  testified  that  there  were 
several  persons  named,  and  two  or  three 
of  them  bad  guns,  coming  In  the  bouse. 
Tbls  evidence  was  also  alight.  Still,  In 
view  of  all  the  evidence.  It  had  some  bear- 
ing, standing  along  with  other  evidence, 
to  show  the  character  of  the  defendant,  be 
having  put  it  in  issue.  But  It  this  were 
not  so,  and  the  evidence  was  Irrelevant, 
tbe  mere  tact  tbat  it  appeared  tbut  the 
persons  named  were  present,  and  two  of 
them  simply  had  their  guns,  did  not  tend 
ot  Itself  to  prejudice  the  defendant.  In 
tbat  case,  he  ought  to  have  shown  at  the 
proper  time  that  It  probably  did  prejudice 
him  b^ore  the  Jury.  The  admission  of 
merely  irrelevant  evidence  Is  not  ground 
for  a  new  trial,  unless  it  ot  Itself  tends  to 
prejudice  the  complaining  party,  or  It  ap- 
pears In  some  way  that  it  probably  did 
prejudice  talm.  There  Is  no  error,  and  the 
Judgment  most  be  affirmed. 


HABsnoN  9t  a!,  r.  Harobots  ot  al. 

(fifuorwne  Oouat  €f  NorQk  Carolina.  Deo.  % 
18»L) 

Ras  Jddioata. 
Defendants  purchased  land  sold  by  an  ad- 
ministrator under  a  decree  reciting  the  personal 
service  of  summons  upon  plaintiffs,  who  were  de- 
cedent's devisees,  nineteen  years  theraaft«r 
plaintiffs  moved  to  set  aside  the  decree  and  sale 
on  the  ground  that  they  had  not  been,  in  lact,  so 
summoned.  The  motion  was  granted,  and  the 
proceedings  were  declared  Irregular  and  void; 
but  itwas  ordered  tbat  all  the  papers  In  the  caose 
should  remain  on  file  for  the  ose  of  the  purchaser 
when  his  rights  should  be  questioned,  field,  In 
an  action  of  eleotment  brooffht  17  years  after  the 
decree  and  sale,  that  aa  plaintiffs  were  guilty  of 
laches  by  reason  of  both  their  long  acqmeseenoe 
in  defendant's  poasessini,  and  their  delay  la 
seeking  to  set  aside  sidd  decree  and  sale,  in  tlie 
absenoe  of  an  explanation  thereof,  said  proceed- 
inea  would  not  be  deemed  to  ttave  been  deolared 
v(ud  as  to  defbndants. 

Appeal  from. superior  court,  Vance  coun- 
ty ;  Thomas  B.  Wouack,  Judge.  Reversed. 

Action  of  ejectment  by  Judith  L.  Har- 
rison et  al.  against  Mary  L.  Hargrove  et 
al.  From  a  lodgment  tor  plalntlHs,  de- 
fendants appeal. 

B.  C.  Smith,  M.  V.  Laoter,  and  A.  W, 
OniAamitorappeUantB.  Batebelor  dk  Der- 
ereuxt  tor  app«leea. 

Shbphbrd,  J.  This  was  an  action  of 
^ectment  prosecuted  by  Judith  and  Rebec- 
ca Harrison,  an  the  devisees  of  their  fa- 
ther, Robert  Harrison.  The  defendants 
pnrcbaaed  the  land  In  controversy  at  a 
sale  made  by  the  administrator  e.  t.  a.  of 
said  Robert,  parsuant  to  a  decree  ot  the 
superior  court  of  Granville  county.  The 
decree  recited  tbat  personal  serviee  ot  tbe 
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enmmoDB  had  been  made  on  tho  plaintiffs 

and  other  devleeea;  and,  being  unable  to 
attack  it  collaterally,  tbe  plaintllfe,  in 
1889,  moved  in  the  original  canee  (tbat  la. 
In  tbe  special  proceeding  Just  mentioned) 
to  set  aside  thesald  sale  and  decree,  on  the 
gronnd  tbat  nu  service  was  In  fact  ever 
made  upon  them,  and  that  there  had  been 
no  appearance  by  any  one  in  tbef  r  behalf. 
The  motion  was  allowed,  tbe  court  de- 
claring tbe  proceedings  irregular  and  void, 
but  at  tbe  same  time  requiring  tbat  all  of 
the  papers  In  the  cause  should  remain  on 
file  for  the  use  of  the  purchaser  when  his 
rifj^ts  should  be  questioned.  This  ordm* 
of  The  Judge  was  affirmed  by  this  court, 

iHurrlBun  t.  Harrison.  106  N.  C.  283.  U  S. 
!.  Rep.  856;)  but,  owing  to  its  peculiar 
terms,  the  rights  of  tbe  defendants,  bona 
Ode  purchasers,  were  left  undetermined, 
and,  so  far  as  they  are  conf;erne(l,  tbe 
queHtion  here  presented  is  whether,  as 
against  them,  the  decree  In  a  direct  pro> 
oeeding  should  hare  been  set  aside.  We 
mnst,  of  course,  treat  it  In  this  way.  for, 
H  tbe  decree  be  consldHred  now  aa  abao- 
lutnly  set  aside  for  want  of  Jnrlsdletton  of 
the  parties.  It  is  Tury  clear  that  it  can 
afford  tbe  defendants  no  protection,  and 
it  most  also  follow  tbat  the  prorialons 
ot  the  order  apparently  saving  tbe  rights 
of  tbe  purchasers,  and  looklns  to  their 
future  litigation,  would  be  Ignored.  Aft- 
er very  great  cousldaratlon,  we  have  con 
eluded  tbat  the  Important  questions  so 
ably  argued  bycounsel  (involving, as  they 
do,  tbe  conclusiveness  ol  Judicial  records, 
and  especially  their  recitals  of  Jurludictiun* 
al  facts)  need  not  be  passed  upon  in  this 
appeal.  It  Is  gonerally  stated  that  courts 
will  correct  ueir  records,  and  set  aside 
trregalar  Judgments  at  any  time;  bnt 
where  there  bas  been  long  delay,  and  es- 
pecially when  the  rights  of  third  persons 
can  be  affected,  tbey  will  require  satisfac- 
tory explanation  of  such  laches,  as  well  as 
meritorious  grounds  for  sucb  relief.  What- 
ever may  be  the  effect  of  setting  aside  a 
decree  like  this  for  want  of  service  of  pro- 
cesn.  it  Is  well  settled  by  our  decisions  and 
other  aathoritles  that,  the  vice  being  a 
secret  one.  and  tbe  record  reciting  tbe  nec- 
essary Jurisdictional  facts,  such  a  decree 
kt  voidable  only,  and  comes  within  the 
principle  we  have  Just  stated.  Doyle  v. 
Brown,  72  N.  C.  898;  1  Womack.Dlg.  2836; 
Freem.  Judgm.116.  Thlsprinclplerequires 
the  party  making  the  application  to  act 
in  good  faith  and  with  ordinary  dillicenee, 
"and  relief  will  not  be  granted  If  he  bas 
knowingly  acquiesced  In  tbe  Judgment 
cumplaihed  of,  or  has  been  guilty  ot  laches 
or  unreasonable  delay  In  seeking  bis  reme- 
dy." 1  Black,  Judgm.  813. 

Under  tbe  circumstances  of  this  case.  It 
seems  very  plain  tbat  we  shnuid  not— as 
against  these  defendaots— give  any  relief 
until  the  want  of  notice  Is  negatived  and 
the  lohg  delay  explained.  The  decree  and 
sale  were  made  In  1H70,  and  this  action 
wan  brought  ih  1887.  The  motion  to  set 
aKlde  the  decree  was  made  in  1889,  and 
thus  we  have  17  years  or  more  of  iDaetlon 
on  the  part  of  the  plalntltlla.  who  during 
all  this  time  were  under  no  dlsabilltlea 
whatever.  In  addition  to  this,  the  pur- 
chaser was  In  the  possesalon  of  the  prop- 


wty,  and  there  Is  evidence  showing  that 
these  plaintltfs,  with  their  mother,  lived 
about  300  yards  distant,  on  an  adjoining 
tract.  It  is  true  that  the  motlier,  under 
the  will,  bad  a  life-estate  In  tbe  land,  aud 
that  she  did  not  die  until  1887;  but  the 
land  was,  says  the  will,  "tu  be  need  by 
her  for  tbe  support  of  herself,  and  all  my 
cbildr«i  who  may  choose  to  live  with  her, 
etc.  These  plaiutlHs,  having  a  right  to  be 
supported  from  said  land  during  the  life 
of  their  mother,  and  also  entitled  In  re- 
mainder, could  have  moved  to  set  aalde 
tbe  decree  at  anytime  after  It  was  ren- 
dered ;  but,  tor  some  canse,  they  failed  to 
do  so  until  1889.  Taking  these  circum- 
stances, together  with  the  fact  that  they 
must  have  known  of  the  long  and  adverse 
poae&islon  by  the  defendants  of  the  ad- 
joining land,  and  we  are  entirely  clear 
that  we  should  not  exercise  tbis'^oasf 
eqnitable"  (Black,  .Tndgm.  supra)  power 
of  tbe  court,  and  grant  tbe  plulntlflS  relief 
as  upon  setting  aside  the  decree.  Indeed, 
it  there  Is  anything  in  the  rule  which  re- 
quires long  delay  to  be  explained,  an<l 
knowledge  of  a  decree  to  be  negatived, 
we  can  conceive  of  no  stronger  case  tor  itn 
Application  than  the  present  one.  With 
the  exception  uf  the  finding,  on  tbe  mo- 
tion to  set  aside,  that  the  plalntilb  were 
not  served  witb  process,  and  bad  no  no- 
tice, (and  this  must,  ot  course,  refer  to  the 
time  of  the  decree,)  there  Is  nothing  la  tbe 
record  to  negative  any  sobseqiient  knowl- 
edge of  tbe  proceedings,  nor  Is  there  any 
explanation  of  their  acquiescence  In  tbe 
long  possession  of  the  defendants.  Tiieee 
oircnmstanees,  while  insuffldentto  estop 
the  plaintiffs.  If  tiiere  were  no  decree  In 
their  way,  do.  In  onr  opinion,  (1b  view  of 
the  peculiar  terms  of  the  (U'dsrmentloned,) 
warrant  the  court  in  refusing  to  treat  the 
decree  as  having  been  set  aside  as  to  thaaa 
detcudants.  New  trial. 


Statb  t.  Bbowm. 

(Supivnie  OoHftqf  ITorA  Cianilimk  Dealt 
18B1.1 

7iouTioir  aw  OsDnrAvas— Dsiviiie  on  BamwMLK. 

The  violation  of  a  elty  crdinance  arainst 
drlvlnf  OD  a  sidewalk  cannot  tie  justifled  on  the 
grouDa  of  neoesBity  srising  teem  the  muddy  ooo- 
aitionof  a  street,  where  sucb  condition  wasknowa 
to  defendant  before  ho  started  to  drive  along  it, 
and  whece,  to  avoid  onloading  hU  wsgoa,  be 
drove  on  the  sidewalk,  thon^  such  etieet  was 
the  ODly  passage  to  his  place  m  bgwinaHe, 

Appeal  from  superior  cnort,  Foiaytb 
coanty;  John  O.Btndh,  Judge.  Affirmed. 

Indictment  against  B.  D.  Brown  lor  a 
violation  ot  a  city  ordinance.  Defendant 
was  convicted,  and,  his  motion  for  anew 
trial  being  denied,  be  appeals. 

Tbe  other  facta  fully  appear  In  tbe  fol- 
lowing statement  by  Atbrt.  J. : 

Phis  was  an  Indictment  tor  a  viola tloa 
ol  a  city  ordinance.  The  ordinance  Im- 
posed a  penalty  foe  driving  or  Inadiafc 
horses  on  a  sidewalk,  and  it  was  adndtted 
that  the  defendant's  driver,  under  his  or- 
der, drove  his  wagon  partlyon  a  sidewalk 
for  a  distance  ol  80  feet  along  the  street. 
The  defendant  relied  upon  necessity. grow- 
ing out  of  the  impassable  condltloo  (ri  tbe 
sti«ets  on  aeeoont  <rf  the  mod  lor  a  nvm- 
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t»er  of  yards,  an  a  defense.  The  defoidant 
excepted  to  the  refusal  of  the  coart  to  per- 
mit blm  to  prove  that  he  could  not  drive 
a  loaded  wagon  along  the  street  without 
facing  on  the  ridewalk,  with  aafetj  to  the 
load  ur  bis  wagon.  The  court  permitted 
defendant's  counsel  to  ask  hlm*'tf  the  con- 
dition of  the  street  at  that  place  was  not 
of  SDch  dangerous  character  that  the  trav* 
eler's  perenn  or  property  would  have  been 
endangered  nnlees  be  used  theetdewalk,  or 
partially  need  the  sidewalk."  The  defend- 
ant  admitted  that  he  knew  the  condition 
of  the  street  before  he  started  hla  loaded 
wagon  along  It,  and  In  answer  to  the  last 
question  said  only  "that  the  boxes  of  to* 
bacco  would  have  to  have  been  unloaded, 
aa  thf>  team  could  not  pull  It. "  There  was 
evidence  tending  to  show  that  there  was 
nu  other  possible  way  from  defendant's 
bnlldlng  to  haul  out  his  tobacco  except  by 
the  south  street,  over  which  he  hauled  It, 
tbe  street  north  of  It  being  wholly  Impass- 
able. The  sidewalk,  where  the  defendant 
drove  upon  Ir,  was  not  paved.  The  de- 
fendan  t  excepted  to  the  refusal  of  the  ]  ndge 
Co  charge  that '  he  was  not  guilty  In  driv- 
ing upon  the  sidewalk  to  avert  danger  to 
his  person  or  property,  and  to  the  refusal 
of  the  court  to  admit  testimony  ottered. 
Idotlon  for  new  trial.  Appeal. 

Glean  A  Manly,  for  appellant.  T6e  At- 
toraey  Gener&l,  for  the  Htate. 

Avert,  J.,  {after  8tatln/r  tbe  fiscta.)  It 
1b  admitted  to  have  been  tbe  well-settled 
law  In  England  that  where  a  highway  be- 
came obstructed  and  impaaeable  from 
temporary  causes,  a  traveler  might  go  ex* 
tra,  vlam  upon  the  adjacent  land,  without 
snbjectlng  himself  to  liability  In  an  action 
of  trespaBS,  brought  by  tbe  owner.  2  Bl. 
Comm.  86;  Bullard  t.  Harrison, 4  Manle  ft 
S.  887,  898;  Taylor  v.  Whitehead.  2  Doug. 
744-748.  This  extraordinary  rule  was 
snbsequently  recognised  by  tbe  conrts  of 
this  country,  and  tbe  right  to  do  with 
Imponlty  what  would  ordinarily  subject 
a  person  to  liability  In  an  action  for  dam- 
ages was  generally  held  to  rest  upon  the 
dmtrinenf  necessity.  Campbell  v.  Bace, 
7  Cash.  408.  The  right  on  the  part  of  tbe 
traveler  le,  according  to  the  definition  of 
BiORLOW,  C.  J.,  "cottflned  to  those  chbos 
of  Inevitable  neceHSlty  or  unavoidable  ac> 
cident  arising  from  sadden  and  recent 
causes,  which  have  occasiuned  temporary 
and  impassable  obstructions  In  the  high- 
way." Campbell  v,  RacA,  supra.  When 
a  traveler  haanotlceof  the  exintence  of  the 
obstruction,  and  can  reach  bis  destination 
with  his  vehicle  by  another  route,  which 
Is  more  circuitous,  but  not  nnreasonably 
long,  he  win  not  be  permitted,  merely  for 
xhe  sake  of  convenience,  to  pass,  without 
Incurring  liability  In  a  civil  action,  by  the 
more  direct  way  over  tbe  land  of  an 
abutting  proprietor.  Parrelly  v.  City  of 
Olndnnatl,  2  Disn.  616.  The  objection  that 
the  rule  llcenHestbe  taking  of  private  prop< 
erty  for  public  use  without  compensation 
Is  met  by  the  argument  that  the  grant  of 
the  easement  In  the  highway  carried  with 
it  the  right  In  a  case  of  supreme  necessity 
to  pass  over  adjacent  land.  The  prlnrlple 
bae  been  heretofore  Invoked,  so  far  as  our 
investigations  have  extended,  only  for  tbe 
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purposeof  avoiding  responslbllltv  fordam* 
ages  In  civil  actions.  The  role  la  said  to 
have  originated  In  England  at  a  time  when 
there  were  no  public  officials  who  were  lia- 
ble to  Indictment  or  to  respond  In  dam- 
ages for  permitting  the  highways  to  be- 
come impassable.  Where  there  Is  a  town 
ordinance  forbidding  persons  to  lead  ur 
drive  horses  along  the  sidewalk,  which  Is 
the  portion  of  the  street  intended  for  the 
vse  of  pedestrians,  and  a  violation  of  the 
ordlnanee  la  an  Indletabls  ottense,  and 
wliere  at  the  same  time  the  commissioners 
of  the  city  are  liable  criminally  for  fallurs 
to  keep  the  streets  proper  In  passable  con- 
dition for  vehicles  of  all  kinds,  an  indlvld- 
Dttl  who,  deliberately  and  with  foil  notice 
of  the  state  of  the  street,  loads  his  wagon, 
and  drives  along  It  to  tbe  dangerous 
point,  will  not  be  allowed  to  svada  pun- 
ishment lor  violating  the  letter  of  the  law 
on  the  ground  that  it  was  absolutely  nec- 
essary to  do  so  In  order  to  escape  danger 
to  his  property,  which  he  has  wlIlfQllyput 
In  peril.  Especially  will  this  principle  bold 
good  In  a  case  like  that  at  bar.  wbere,  lu 
order  to  avert  dangfir,  tbe  traveler  Inslsta 
that  he  may  drive  upon  the  sidewalk,  and 
make  It  Impassable  for  foot  paasengers,  to 
whose  excloaive  use  It  is  by  law  devoted, 
and  escape  liability  under  an  Indictment 
on  the  plea  of  nevesalty,  when  he  could 
have  unloaded  his  tobacco  even  after  his 
team  was  In  tbe  mud,  and  have  moved  the 
wagun  back  or  forward.  Pedestrians 
have  rights  that  are  Intended  to  be  pro- 
tected by  such  ordlnaneee,  and  among 
them  that  of  carrying  their  wares,  as 
well  as  DBsalng  safely,  by  the  public  foot- 
way. The  man  who  transports  his  goods 
on  wheels  must,  when  the  street  proper 
becomes  Impassable,  Join  the  caravan  of 
footmen  till  such  time  as  those  charged 
with  the  duty  can  be  Induced  or  driven  to 
repair  It,  rather  than  rush  his  team  over 
the  sidewalk,  and  render  It  also  perilous 
or  disagreeable  for  the  larger  number  af 
persons  tor  whose  couifort  and  conven* 
lence  the  protective  ordinance  was  passed, 
merely  In  order  to  ship  bis  goods  more 
rapidly.  The  fact  that  the  fout-way  bad 
not  been  paved  made  It  only  more  suscep- 
tible to  Injury  from  hauling  heavily  loaded 
wagons  over  It,  and  rendered  It  more  Im- 
portant to  pedestrians  that  the  onllnance 
shoDld  be  rigidly  enforced.  In  our  geo- 
graphical location,  where  tbe  climate  Is 
milder,  carriages  are  not  often  subjix>t  to 
delay  by  Immense  blocks  of  snitw  and  Ice, 
suddenly  deposited  In  highways,  as  In  the 
colder  r^lons  of  tbe  northern  and  north- 
western states  of  this  eountry,  or  In  the 
higher  iatltnde  of  England,  and,  while  our 
public  roads  are  often  rendered  tempora- 
rily  and  for  short  distances  Impassable  on 
account  of  sudden  washes,  no  case  involv 
Ing  theclalm  of  righton  the  part  of  a  trav- 
eler to  go  extra  vlam  has  bltbert^t  arisen 
In  this  state.  Mud,  rather  than  Ice  or 
anow,  Is  the  common  enemy  of  those  who 
travel  our  highways  on  font  or  In  car- 
riages; but  It  must  be  only  In  exceptional 
instances  that  mud  or  anything  except  a 
sudden  wash  renders  highways  absolutely 
Impassable.  It  Is  usually  held  to  be  the 
duty  of  the  traveler  to  remove  brush  or 
other  slight  obstructions  to  hto  passive 
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along  a  public  road,  when  he  ean  do  so 
with  little  trouble  or  delay,  rather  tbau 
go  upon  the  premlaes  of  the  adjacent  own- 
er. The  law  provides  Kenerally,  as  far  aa 
It  Is  practicable,  tor  the  uninterrupted  use 
by  wagons  and  carriages  of  that  portion 
of  the  highway  Intended  as  a  pass-way  for 
them;  but  it  Is  the  duty  of  the  owner  of 
■neb  Tehldea  to  beware,  in  the  exercise  of 
their  own  rights,  not  to  infringe  npon 
those  ot  other  cltlsens,  Just  as  the  same 
limit  is  fixed  by  the  law  to  the  enjoyment 
of  their  own  exclusive  property.  Sic  utere 
ttto,  ut  DOB  alleBuiB  IsedaB. 

But  the  particular  question  presented 
by  this  appeal  Is  whether  there  were  each 
clrrumstances  shown,  looking  at  any 
and  every  phase  of  the  evidence,  as  would, 
if  believed,  have  Justified  the  violation  of 
the  criminal  law  on  the  ground  of  neces- 
sity. It  Is  admitted  that  the  defendant's 
conduct  brought  him  within  Its  letter; 
bat  It  Is  contended  that  the  evidence  of- 
fered takes  the  case  out  of  its  spirit. 
Whether  the  authorities  of  a  town  am 
guilty  of  nuisance  In  placing  an  actual  ob- 
struction upon  the  streets,  or  by  reason 
of  their  failure  to  repair,  they  are  Indict- 
able at  common  law,  and  usually  under 
some  statute  also.  Elliott,  Roads  &  S. 
493;  State  v.  Wilson.  107  N.  C.  869,  12  S.  K. 
Bep.  320;  Code,  §  3803.  Evidence  that  the 
defendant's  teamster  drove  bis  team  npon 
the  sidewalk,  if  believed,  made  a  prima 
tkele  case  of  guilt,  and  It  was  Incumbent 
on  the  defendant,  if  he  relied  upon  the  de- 
fense that  It  was  necessary,  **  to  show 
that  it  was  done  under  circumstances 
that  rendered  it  lawful"  or  excusable. 
State  V.  Wray,  72  N.  C.  253;  Wharton, 
(Crlm.Law,  §  90c,)  In  treating  of  homicide 
through  necessity,  says:  "But  it  must  be 
remembered  that  necesidty  of  thia  class 
must  be  strictly  limited.  It  exists  only 
when  tlie  act  In  question  is  necessary  for 
the  preservation  of  life,  or  the  preserva- 
t4on  of  the  life  of  relatives  In  the  first  de* 
gree. "  The  same  author  (section  90d) 
takes  Issue  with  writers  who  have  main- 
tained that  the  accused  could  not  set  up 
as  a  defense  a  necessity  that  was  the  re- 
sult of  hie  own  culpable  act.  Ele  limits 
the  right  of  such  wrong-doers  to  avail 
themHelves  of  that  defense  when  accused 
of  homicide  In  extreme  cases,  such  as  that 
ot  one  who  carelessly  sets  fire  to  a  house, 
and  runs  over  and  crushes  another  In  the 
attempt  to  escape  thefiames;  or  that  of 
a  thief,  who  falls  overboard  whlleengaged 
In  stealing  fish  from  a  boat,  and  In  the 
struggle  for  life  upsets  the  boat,  avdcauses 
another  to  be  drowned.  The  violation 
of  the  letter  of  the  law  has  been  excnued 
In  criminal  cases  generally  on  no  other 
ground  except  that  a  human  being  was 
thereby  saved  from  death  or  perl),  or  re- 
lieved from  severe  suffering.  State  v,  Mc- 
Brayer,  ftt  N.  C.  019.  2  S.  E.  Rep.  755;  Ran- 
dall V.  Railroad  Co..  107  N.  C.  75!t.  12  S.  E. 
Rep.  603.  In  State  v.  Wray,  supra,  It  was 
found  as  a  fact  that  It  was  absolutely 
necessary  tor  the  safety  ot  a  patient  that 
the  druggist  should  furnish  her  brandy  on 
the  pbysloinn's  certificate.  The  facts 
found  as  «  special  verdict  established  the 
necessity  for  administering  It  at*  a  medi- 
cine, yet  this  court,  in  State  v.  McBrayer, 
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supra,  declarsd  that  the  extreme  Umlt  to 

which  necessity  could  be  made  available 
as  a  defense  was  marked  In  State  v. Wray. 
Wharton  (section  2441.)  maintains  that 
In  such  cases  nothing  short  of  an  excep- 
tion In  the  statute  would  excuse  h  sale 
even  to  a  sick  person  In  violation  of  the 
letter  of  the  law.  But,  accepting  the 
doctrine  laid  down  in  Statev.Wray  as  the 
true  Interpretation  of  the  law,  the  d^end- 
ant  has  failed  tn  offer  any  testimony  tend- 
ing to  show  that  he  or  his  driver  waa  in 
danger  ot  death  or  bodily  harm  or  Injury 
to  health  which  could  not  beavertJ  ex- 
cept by  driving  the  team  over  the  aide- 
walk.  The  admitted  violation  ot  the  let- 
ter ot  the  ordinance,  therefore,  coald  not 
have  been  declared  excusable  on  the 
ground  that  the  wagon  or  horses  were  la 
a  position  of  peril,  In  which  the  defendant 
had  knowingly  and  purposely  placed 
them,  and  from  which  he  could,  accord- 
ing to  his  own  statement,  have  relieved 
them  by  unloading  the  wagon,  and  tam- 
ing it  and  the  team  back  or  moving  them 
forward.  In  answer  to  the  direct  qaea- 
tlon  the  defendant  would  not  say  that 
the  person  4>f  himself  or  driver  was  In 
peril,  from  which  either  could  escape  only 
by  driving  on  the  sidewalk.  On  the  con- 
trary, he  said  the  wagon  and  horses  could 
not  pass  without  unloading.  It  was  the 
duty  of  the  city  authorities  to  repair  the 
portion  of  the  streets  intended  for  the 
passage  of  wagons;  but  their  fallnrs  to 
do  so  did  not  Justify  the  deiandant, 
though  It  may  have  been  his  only  roate 
for  transporting  his  tobacco  to  a  ware- 
house or  shipping  point.  In  defying  the 
law  making  it  Indictable  to  violate  a  city 
ordinance,  and  in  disregarding  the  rights 
ot  pedestrians,  protected  by  the  penalty 
Imposed  under  such  by-law.  If  the  law 
were  as  contended  for  thn  defendant  It 
rolgbt.  indeed,  be  possible  to  drive  a 
wagon,  If  not  a  coach,  through  many 
criminal  laws  and  statutes  made  to  pro- 
tect the  premises  ot  land-owners  from  nn- 
necf^sary  invasion.  We  must  not  be  un- 
derstood as  holding  that,  where  a  person 
Incurs  no  liability  to  indictment  by  going 
extra  vtani,  there  may  not  be  Instances 
where  the  highways  are  temporarily  ren- 
dered impassable  by  the  mud,  and  where 
ull  of  the  circumstances  may  be  such  that 
the  abutting  proprietor  cannot  recover  In 
an  action  brought  against  one  who  pauses 
out  ot  the  public  road,  and  over  his  prem- 
ises, far  enough  to  avoid  the  dangerooa 

golnt.  In  the  case  at  bar,  if  tlie  Jadge 
etow  erred,  it  was  In  stating  the  law 
more  favorably  to  the  defendant  than  tbs 
testimony  In  any  aspect  Justified  him  in  do- 
ing. There  was  no  testimony  thnt  the 
person  of  the  defendant  was  pnt  Id  perfl, 
and  no  necessity  for  submitting  that  ques- 
tion to  the  Jury.  The  motion  for  a  new 
trial  la  reused,  and  the  Judgment  afflrmed. 


Pgarbon  t.  Barrinobb. 

(Supreme  Covat  of  North  CaroUna.    Deo.  & 
•  1891.) 

EBTJLBLIBHUEirr  or  BoUNDABiaS  — AWAJU>  ot  Aa- 
BITRATOBS — SbTTIKO  AsIDB. 

1.  Arbitrators,  choeen  to  dedaie  and  estsb- 
Ush  the  true  bcnuidary  Una  between  Utlsanta,  ds 
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not  exoeed  thalr  mtlioarltir  when  they  award  that 
the  line  shall  be  Ave  feet  from  the  fence,  and 
■hall  **come  oft"  defeadatit*«  land,  and  be  "added 
to"  plaintilTB  land,  since  these  expressions  sim- 
ply describe  the  line  as  establish^,  and  do  not 
Bhow  an  nnwarrantHd  taking  of  land. 

8.  Wnere  an  affidavit  alleges  thatone  of  the 
arbitrators  was  surety  on  plaintiff's  proaeeotion 
bcMxl  Id  the  aotlon,  ana  prejudioed  in  his  fiiTor, 
and  that  defendant  waa  ignorant  ot  this  at  the 
time  be  was  chosen,  hut  the  afflda-vit  does  not 
deny  that  defendant  had  such  jcnowledgeln  time 
to  ooject  to  the  making  of  tiie  award,  the  court 
will  not  interfrav. 

Appeal  from  enperlor  court.  Borke  coun- 
ty; John  G.  Bynum,  Judge.  Affirmed. 

Action  by  D.  C.  Peareun  agaliiHt  Rurua 
BaniBKttr  to  deterfnlne  a  boundary  line. 
Jadfirment  for  plaintiff.  Defendant  ap- 
peals. 

Batebelor  A  Derereax,  tor  appelant.  S. 
J,  ErrlOt  for  appellee. 

Shbpherd,  J.  Only  two  reasonafor  set- 
ting aside  the  award  were  inslBted  upon 
on  ebe  argument  l>etnre  us : 

1.  Theflrst  lethattbearbltratorsexceed- 
ed  their  anthorltyjn  tbat  tbeyundertook 
to  take  Ave  feet  from  the  defendant'oland, 
and  "add  "It  to  that  of  tbe  plain  tiff;  where* 
as.  they  were  only  authorised  **to  declare 
and  establish  the  line  In  dispute  between 
the  plaintiff  and  the  defendant,"  etc.  We 
do  not  think  that  the  award  is  susceptible 
of  the  construction  tbat  the  arbitrators 
aBBomed  to  try  the  title,  or  to  diveat  the 
estate  of  one  party  and  put  It  In  the  other. 
Very  clearly  the  authority  to  declare  and 
establish  the  line  In  dispute  necessarily 
implied  the  right  to  so  fix  the  line  that 
one  of  the  parties  would  get  less  land 
than  he  claimed.  The  award  upon  this 

f>olnt  is  as  follows:  "We  find  that  the 
Ine  between  Pearson  and  Barringer  shall 
be  Ave  feet  from  the  presentfence  as  It  now 
stands,  clear  throngh  from  King  to  Col- 
lege streets,  to  come  oft  Barrlnger's  lots 
^oe.  42  and  61,  and  added  to  Nob.  41  and 
52,  Puarsnn  lots."  The  court  is  entirely 
aatlsfied  that  the  use  of  the  words  "come 
oft**  and  "added  to"  waa  simply  (or  the  pur- 
puseuf  describing  thellneaaestabllshea  by 
the  arbitrators,  and  that  in  no  sense  can 
it  be  understood  as  an  assumption  of  au- 
thority on  their  part  to  arbitrarily  take 
land  from  one  party  and  give  it  to  the 
other. 

2.  It  Is  earnestly  insisted  that  the 
award  should  be  set  aside  because  Bristol, 
the  arbitrator  chosen  by  the  plaintiff*  was 
a  surety  on  the  prosecution  bond,  and 
therefore  an  Interestefl  party.  It  Is  well 
settled  that  parties  "knowing  the  facts 
may  submit  their  differences  to  any  per- 
Bun,  whetherhe  Is  Interested  inthematters 
Involred,  (Navigation  Co.  v.  Fenlon,  4 
Watts  &  S.  2U5,)  or  is  related  to  one  of  the 
parties,  and  the  award  will  be  binding  up- 
on them,"  (6 Walt.  Act.  &  Def.  f)18:  Morse, 
Arb.  105;)  but,  if  the  submission  be  made 
in  Ignorance  of  sncb  Incompetency,  the 
award  may  tm  sTolded.  No  relief,  how- 
ever, will  be  granted  unless  objection  Is 
made  as  soon  as  the  aggrieved  party  be- 
comes aware  of  the  facts;  and  if,  after 
the  submission,  he  acquires  sucb  knowl- 
edKe  and  permits  the  award  to  be  made 
wltboDt  objection,  it  is  treated  as  a  waiv- 
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er,  and  liia  award  wfll  not  be  disturbed. 
Davis  V.  Forstaee,  8i  Ala.  107.  A  party, 
says  Morse  on  Arbitration,  supra,  "will 
not  bo  allowed  to  He  by  after  he  has  at* 
talned  the  knowledge  and  proceed  with 
the  bearing  without  objection,  thereby 
accumulating  expense  and  taking  hl» 
chance  of  a  decision  In  his  favor,  and  then, 
at  a  later  stage,  or  after  a  decision  baa 
been  or  seems  likely  to  be  rendered* 
against  talm,  for  the  first  time  produce  and 
urge  talsobjectlon."  Fromtheseand  other 
authorities  it  would  seem  clear  that  when 
one  seeks  to  Impeach  an  award  he  must 
show  that  he  made  objection  as  soon  aa 
he  discovered  the  disqualifylngfacts.  The 
affidavit  of  the  defendant  In  thla  case  dnea 
not  show  this.  Itslmply  states  that  sucb 
facts  wers  unknown  to  htm  "at  the  time 
said  Bristol  was  appointed  as  arbttra- 
tor,"  but  It  does  nut  negative  the  exist- 
ence of  such  knowledge  in  time  to  object 
before  the  making  of  the  award.  We 
think  this  waa  necessary,  and.  In  Its  alv 
sence.  we  must  decline  Cu  interfere.  The 
other  points  made  by  defendants  are  with- 
out merit.  At&rmed. 


State  t.  Rbtnk. 
(SupranM  Court  of  North  CaroUna.  Deo.  8, 

1891.) 

LiBOBlfT—CSOSS-BXAMIKATIOK— RaUVM  OR  Bv^ 

DBNOB. 

1.  On  a  prosecution  for  laroeny,  a  witneis 
for  the  atate  teatlfled  tbat  on  one  occasion  therv 
was  a  two-dollar  hill  in  the  cash  drawer  when 
he  went  to  dinner;  that  defendant  was  the  only 
olerk  left  In  ihe  store;  and  that  when  wltneas 
retnroed  the  bill  was  gone.  It  waa  not  shown 
that  defendant  was  cbai^^  with  taking  the  hilL 
Held,  that  a  question,  on  oross-examinatloot  as 
to  whetber,  on  witness'  return  to  the  store,  h* 
asked  defendant  wbat  bad  become  of  the  blU,  and 
what  bis  reply  was,  was  properly  ruled  out. 

%.  Where  It  was  not  stated  what  defendant 
expected  to  show  by  the  question,  and  It  there- 
fore does  not  appear  that  he  was  injnied,  it  was 
not  error  to  exclude  the  question. 

Appeal  from  superior  court,  Gastoa 
county;  Jrbsb  F.  Gbavbs,  Judge.  Af- 
firmed. 

Prosecution  against  Rhyue  for  larceny. 
Defendant  waa  convicted,  and  apppals. 
Geo.  F.  Bason,  for  appellant.  The 

torney  General,  for  the  State. 

CI.ABK,  J.  The  state  offered  as  a  wit- 
ness a  clerk  In  the  store  of  the  prosecutors, 
wbo  testified  tbat  on  one  occasion  when 
be  went  to  dinner  there  was  a  two-dollar 
bill  In  the  cash-drawer;  tbat  when  be  left 
the  store  ihe  defendant  was  the  only  clerk 
lelt  there:  and  that  when  wltnessretumeA 
from  dinner  the  twu-Uollar  bill  was  gone. 
On  cruBS-examinatton,  this  witness  waa 
asked  if  be  Inquired  of  defendant  upon  hia 
return  tu  the  store  wbat  bad  become  ol 
the  two-dollar  bill,  and  If  defendant  gave 
any  (^planatlon.  The  evidence  on  objeo 
tlon  was  ruled  ont,  and  defendant  ex^ 
cepted.  There  was  much  other  evidence 
not  objected  to. 

If  the  stHte  had  brought  out  tbat  the 
defendant  was  accused  of  the  crime.  It 
would  have  been  competent  tor  the  de- 
fcmdant  to  have  rebutted  the  Implied  ad- 
mission of  guilt  which  might  tanve  beea 
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ar^ed  from  his  Bll«iice  by  srlving  hte  re- 
ply. State  r.  Paltersan,  68  S.  C.  620; 
Ktate  V.  Wnrthlogton,  64  N.  C.  694.  But 
It  WBB  rertalnly  not  competent  for  tbe  de- 
fendant to  give  Id  evidence  the  fact  that  be 
was  so  charged  for  the  purpose  of  glTlng 
hlR  unswora  declai-atioas,  when  they  were 
no  part  of  the  res ^T'S'**-  State  v  Scott, 
8  N.  C.  24;  State  t.  Hlldreth,  31  N.  C.  440; 
State  V.  Brandon,  68  N.  C.  463;  State 
McNaIr,  93  N.  C.  6%.  He  could  not  thus 
make  testimony  (or  himself.  Had  the  de* 
fendant  testified  that  the  charge  was  un- 
true, he  could  have  shown,  as  corrobo- 
rative evidence,  either  by  himself  or  by 
this  wltnefls,  thai  be  made  a  similar 
statement  when  first  charged.  State  t. 
Whitfield,  92  N.C.8S1.  Bat  this  evidence 
Is  neither  asked  to  rebot  an  implied  ad- 
inisBlon  from  hia  silence  nor  aa  corrobo- 
rative evidence. 

The  objection  Is  farther  to  be  sustained 
on  the  ground  that  It  Is  not  stated  what 
the  defendant  expected  to  show  by  the 
Inquiry,  and  It  does  not  therefore  appear 
that  he  was  Injured  by  Its  exclusion. 
Knight  V.  Klllebrew.  86  N.  C.  400.  and 
cases  there  cited.  The  other  exception 
was  abandoned  on  the  argument.  No 
error. 


UcQCAT  T.  Richmond  &  D.  R.  Co. 

Supreme  CMut  of  North  CaroUna.  Deo.  9^ 
Iffltt.) 

Tbiai.— IirsTBUcnOKS— AjBaiTHFTiox  or  Fact. 
Id  an  action  for  injury  by  a  railroad  en- 
gine, defendant's  request  to  charge  that,  'if  the 
Jury  believe  the  evidence,  the  plaintiff  could  have 
extricated  himself  from  any  danger  after  he  asw 
the  en^na,"  was  propeiiy  refused,  since  the 
propositlcm  was  an  Inference  to  be  made  by  the 
Jnry  from  all  the  elFOumatanoes  In  evidence. 

Appeal  from  superior  court,  Mecklen* 
4mrg  county;  James  B.Mburihon, Judge. 
Affirmed. 

Action  by  R.  E.  McQuay  against  the 
Richmond  &  Danville  Railroad  Company 
for  damage  from  being  struck  by  an 
«Dglne  while  crossing  defendant's  tracks. 
On  the  trial  the  following  Issues  were 
submitted  to  the  jury;  (1)  Was  the  plaln- 
tlB's  Injurr  caused  by  the  negllgrace  of 
the  daendant  as  alleged  In  the  com- 
plaint?  (2)  Did  the  plaintm,  by  his  own 
negligence,  contribute  to  bis  Injury?  (8) 
What  damages  did  plaintiff  sustain? 
Among  otherlnstroctlons asked  oy  defend- 
iint  was  the  following:  "(8l  If  the  jury 
liellere  the  evidence,  the  plaintiff  could 
have  extricatud  himself  from  any  danger 
after  he  saw  the  engine,  and  If  he  could 
have  dona  so,  and  failed  to  do  It,  and 
look  the  risk  of  the  engine's  frightening 
his  horse,  he  cannol  recover  unless  the 
engine  made  nnusual  and  unnecessary 
noises;  and  If  they  believe  no  such  un- 
usual and  unnecessary  noise  was  made, 
the  answer  to  the  second  Issue  should  be, 
'Yes.*"  The  court  declined  to  Instruct 
the  Jury  that  "If  they  bdleved  the  evidence 
the  plalntin  could  have  extricalxd  himself 
from  any  danger  after  he  saw  the  engine," 
but  (old  them  that  It  was  for  them  to 
-say,  upon  the  evidence,  whether  "the 
plalntin  could  hare  extricated  himself 
from  any  danger  after  he  saw  the  engine." 


SPOBTER,VoL.  13.  (X.  a 

The  other  part  of  derendant*)ie!ghtbBpec[aI 
Instruction  was  given,  and  defendant  ex- 
cepted to  the  modlflcatloo  made  by  the 
court.  The  Jury  answered  the  first  lasoe, 
"Yes,"  the  second  lasae,  "NOf"  aad  the 
third  Issue  " $400, "  and  there  was  Judg- 
ment accordingly.  Defendant  mored  the 
court  for  a  new  trial,  for  the  refusal  of  the 
court  to  Instruct  the  jary  as  reqatfflted  In 
the  eighth  prayer  of  defendant,  and  for 
that  the  damages  assessed  were  excess- 
ive. Motion  orerrnled.  Deffuidant  ap- 
peals. 

D.  ScIieDck  and  Grco.  F.Basontlor  appel- 
lant.  Harwell  A  Walker,  lor  appellee. 

Shbphcrd,  J.  The  ^lefendant  eooceded 
that  It  was  gollty  of  negligence,  but  al- 
leged that  the  plaintiff,  by  fals  own  negli- 
gent ctrnduct,  had  contriboted  to  the  la- 
jury  of  which  he  complained.  The  only 
exception  Insisted  upon  Is  the  refusal  of 
the  conrt  to  charge  tint  Jnry  that,  **  If  tbey 
beltored  the  evidence,  the  plaintiff  could 
have  extricated  hlma^  from  any  danger 
after  he  saw  the  engine^ "  **  When  the  evi- 
dence la  direct,  so  as  to  leave  nothing  to 
Inference,  and  the  eTldence.  If  believed.  Is 
the  same  thing  as  the  fact  sought  to  be 
proved,  the  judge  la  at  liberty  to  In- 
stmet  the  jury  that  It  they  brieve  the 
witness  they  should  find  for  the  plaintiff 
or  for  the  dpfendant."  Qaltber  t.  Fere- 
bee,  1  Wliist.  810.  Applying  tbla  principle 
to  the  testimony  before  us,  we  are  of  ths 
opinion  that  the  ruling  of  bto  honor  was 
correct,  and  that  the  proposition  em- 
bodied In  the  Instroctlon  prayed  for  was 
an  inference  to  be  made  by  the  Jury  from 
all  of  the  circumstances  In  evidence.  We 
think  that  "two  reaaonable  and  fair- 
minded  men*'(DeanB  T.RallroadCo.,lG7  N. 
C.  686,38  a.  E.  Rep. n)  might  have  reached 
different  conclnslons,  or  at  least  have 
been  left  in  serious  doubt,  as  tn  whether 
the  plaintiff  coald  have  extricated  hlmsdf 
as  alleged.  No  error. 


CCBTis  T.  Piedmont  liVMBiEB.  Bakck  ft 
MiN.  Co. 

{Sujirtme  Court  qf  JTorth  CotoUml  Dea  UL 
1891.1 

COKTRACTS  OP  CORFOBATIOK  — AbaTBMSHT  — AV- 

OTHER  Actios  PsHDi^a. 

L  In  an  action  against  a  corporatlim  on  a 
contract  allege  to  have  been  entered  Into  it, 
it  Is  error  ior  the  court  to  reftae  to  instruct, 
when  the  evidence  warranted,  that  "the  oontroct 
not  being  In  writing,  and  a  ItablUty  in  excess  of 
one  hunared  dollars  being  imposed  on  defendant 
under  said  contract,  plaintiff  cannol  reomw:* 
Code,  §  668,  providing  that  tstuitrsata  of  a  cor> 
EKHration  by  which  a  liability  of  more  than  tlU) 
Is  itpposed  on  the  corporation  "shall  be  in  writ- 
ing, and  either  under  the  common  seal  of  the  cor- 
poration or  signed  by  some  uffloer  of  the  company 
authorized  thereto. " 

S.  Thepeodenoyof  aaaotkalsabartoasotbw 
aoUon  in  the  same  ooort,  betwara  Am  sum  par- 
ties, f  onaoed  on  the  same  oanse  ol  actioo,  even  if 
plalntifl  snlnnittecl  to  anoDsolt  Intheflrn  ectloo. 

Appeal  from  superior  conrt,  McDowdl 
county;  Jobn  Gbat  Bynitm,  Judge.  Re- 

Action  by  A.  T.  Curds  against  the  I^- 
mont  Lumber,  Ranch  &  Mining  Company 
to  recover  money.  Judgment  for  plain* 
till.   Defendant  appeals. 
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Tli3  otb«r  facte  falty  appear  In  the  fol- 
lowing Btatement  by  Mekbiuon,  C.  J.: 

Tbe  plain tUf  alleges  In  hi*  complaint 
that  he  cuDtracted  with  tbe  defendant  at 
a  time  aprclfled  to  deliver  to  It,  at  a  placn 
designated,  a  certain  number  of  poplar 
lojfs,  containing  and  aggregating  90,000 
feet,  at  the  price  uT  fl2  per  thoueand  feet, 
maklngtbe  sum  of  91,630;  that  be  dellv- 
en-d  the  logH  at  th<  place  speettled,  and 
notified  the  delendent  that  he  had  done 
so :  that  the  latter  retnsed  to  recel  ve  the 
same  wlthont  lawfnlexcUBe;  that  the  logs 
became  Injared  by  ezposare  to  the 
weather;  that  at  the  last  he  sold  tbe 
aame  for  tbe  largest  price  be  eould  get  for 
them ;  that  in  all  tbinga  he  compiled  with 
and  performed  hla  part  of  said  contract, 
and  the  defendant,  without excnae,  refased 
and  neglected  to  do  uo  on  its  part,  etc- ; 
and  demands  judgment  for  the  balance 
due  upon  said  contract,  9466,  and  costs. 
Tbe  defendant  denies  that  It  contracted 
with  the  plaintiff  as  alleged,  and  alleges  a 
materially  dllterent  contract  it  made  with 
tbe  plaintiff  wblcb  be  failed  to  keep  and 
perform,  etc.  It  furtheralleges  andpleads 
as  a  bar  that,  at  and  btrfore  tbis  action 
began,  another  action,  brought  by  the 
plaintiff  against  tbe  defendant,  founded 
upoii  the  same  alleged  cause  of  action, 
waH  pending  and  undetermined  in  the  su- 

ferior  court  of  the  county  of  McDowell, 
t  alleges  and  pleads,  as  a  farther  defense, 
that  the  contract  alleged  by  the  plaintiff 
involved  and  tmpt^d  on  the  defendant  a 
liability  in  faror  of  the  plaintiff  for  a  sum 
of  money  greater  than  flOO;  that  snch 
contract  was  not  reduced  to  writing  and 
under  tbe  seal  of  the  defendant  corpora- 
tion, nor  was  anyaacta  contract  signed  by 
any  officer  of  tbedefcndant  authorised  to 
Riga  the  same,  and  that  such  alleged  con* 
tract  was  Tuld  under  the  statute.  Code, 
S  683.  Upon  the  trial  of  the  Issues  of  fact 
nabmltted  to  the  Jury,  "it  was  admitted 
that,  when  tbe  snmmons  was  Issued  lii 
this  case,  nnotber  suit  was  pending  In  Mc- 
Dowell county,  wherein  Curtis  (tbe  pres- 
ent plaintiff)  was  plaintiff  and  the  same 
defenttant,  for  tbe  same  ranse  of  action; 
that  the  summons  issued  April  8, 1890.  and 
a  noiisolt  was  entered  at  fall  term,  1890.* 
This  action  began  July  17, 1890.  The  de> 
fendant  aebed  the  court  to  instruct  the 
Jory:  "(1)  Tbe  contract  notbeing  tn  writ- 
ing, and  a  liability  in  excess  of  one  bon- 
rired  dollars  being  Imposed  upon  tbe  de- 
fradant  under  iiald  contract,  tbe  plaintiff 
waf>  not  entitled  to  recorer.**  The  court 
refosed  to  grant  thfs  Instrnctlon,  but  safd 
to  the  Jury:  "If  you  flndthatthecontract 
waa  Terbal;  that  tbe  plaintiff  went  to 
work  under  it;  that  Martin,  as  agent  of 
tbe  company,  recognised  it  In  letters  in- 
troclnced,  and  made  tbe  plalntlfl  payments 
under  tbe  contract,— tnni  tbe  contract 
woold  he  good  (n  law,  and  plalntlfl  can  re- 
cover for  a  breach  of  it."  The  defendant 
excepted.  There  wan  a  verdict  for  the 
plaintiff.  The^defendant  moved  for  Judg- 
ment against  plaintiff  fur  costs,  on  the 
grnund  that  tbe  action  pending  when  this 
suit  was  brought  was  a  bar  to  this  ac- 
tion. Motion  denied,  and  defendant  ex- 
cepted. **  Judgment  was  entered  for  plain- 
tiff, and  dflfendant  appealed  to  this  court. 
T.138^no.87-^ 


•„  BAKCH  ft  imr.  CO. 


S.  J.  Ervta,  for  appellant. 

Mkbrimon,  C.  .r.,  (after statla fir  tbe  facts.) 
Tlin  statute  (Code,  §688;  Acts  1871-72,  c. 
199,  §  2S)  prescribes  that  "every  contruct 
of  every  corporation,  by  which  a  liability 
may  be  incurred  by  the  company  excee<l- 
ingone  hundred  dullara,  shall  be  in  writ- 
ing, and  either  nnder  tbe  common  seal  of 
the  corporation,  or  signed  by  some  officer 
of  the  company  authorised  thereto."  Tl)e 
provision  is  Important,  and  not  merely 
directory.  Its  purpose  Is  to  protect  cor- 
porations against  the  hanty  or  fraudulent 
acts  and  practices  of  their  incautious  or 
falthlesB  officers  and  agents,  and  as  well 
those  persons  who  deal  with  them.  In  re- 
Boect  to  contracts  Involving  pecuniary 
liability  of  importance.  They  must  nec- 
essarily act  and  contract  by  and  through 
their  officers  and  agents,  and  it  is  wise 
and  salutary  to  protect  them  and  those 
who  deal  with  tbem  In  the  way  thus 
provided.  Such  contracts  must  be  In 
writing,  and  under  tbe  common  seal  of 
tbe  corporation,  or  signed  by  some  one 
of  its  officers  authorised  thereto.  It  is 
not  sufficient  to  simply  recognise,  by  such 
officer  or  agent,  a  merely  verbal  contract 
to  give  it  efficiency.  It  must  be  done  in 
writing,  and  In  such  way  as  to  give  evi- 
dence of  the  nature,  purpose,  and  anb- 
staoce  of  tbe  contract.  OthHrwIse  the 
statntewould  bepraeticall/  nugatory.  In 
this  case  tbe  defendant  is  a  corporation 
of  this  state,  and  clearly  comes  withlu  the 
purpose  of  the  statute  above  recited.  The 
plaintiff  alleges  speclflcally  a  merely  verbal 
contract  with  It,  whereby  a  liability  of  It 
to  the  plaintiff  might  be  Incurred  fora  sum 
mncb  greater  than  9100.  The  defendant. 
In  order  to  Avail  Itself  of  tbe  defense  of  tbe 
statute,  mostplead  It  speclflcally.  It  must 
appear  from  tbe  pleadlngn  that  it  intends 
to  rely  upon  tbe  same.  Here  the  defend- 
ant does  plead  It  specifically,  and  rvlies 
upon  it  as  a  particular  ground  of  defense. 
The  plaintiR  relies  upqn  divers  letters 
written  by  the  defendant's  treasurer  to 
him  to  show  tbat  he.  for  the  defendant, 
recognised  the  alleged  contract  In  writing. 
These  letters  are  set  forth  In  the  case 
stated  on  apiwal,  and  we  hare  examined 
tbem  carelully.  They  do  not,  in  any  rea- 
sonable Interpretation  of  tbem,  refer  to  or 
at  all  piftport  to  recognise  tbe  contract 
alleged.  Tbey  do  not  refer  to  this  or  any 

f>art!en!ar  contract.  They  simply  refer  to 
oge  that  the  plaintiff  sent  and  was  ex- 
pected to  send  to  the  defendant;  but 
when  or  to  what  point  they  were  to  lie 
sent*  what  number,  what  kind,  and  at 
what  price  does  not  appear  by  terms  or 
the  remotest  Implicihtlon.  There  was  no 
evidence  to  go  to  tbe  Jury  to  prove  the 
contract  In  writing  signed  by  tbe  defend- 
ant's officer,  and  bence  the  plea  sbonid 
have  been  sustained.  Kenner  v.  Manufact- 
uring Co.,  91  N,  C.  421;  Humbough  v.  Im- 
provemtmt  Co.,  106  N.  C.  461, 11  a.  E.  Rep. 
628.  The  statute  refers  to  executory  con- 
tracts which  create  liabilities  and  obliga- 
tions of  the  corporation,  not  to  cases 
where  they  have  received  and  availed 
themselves  of  property  sold  and  actually 
df^llvered  to  them.  No  doubt  the  defrad- 
ant  might  be  compelled  to  pay-  tbe  fair 
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Talae  of  any  logs  It  received  and  accepted 
frum  the  plaintiff,  but  no  question  lo  that 
raipect  is  presented  here. 

The  dfleudant  also  pleaded  speclflcally 
the  pendinx  of  another  action  Id  the  same 
court,  between  the  same  parties,  founded 
on  the  same  cause  of  action  as  In  this  case. 
It  could  nut  avail  Itself  of  such  defense, 
excei>t  by  demurrer  In  proper  cases,  or  by 
pleading  the  same  spenlflcally  tn  the  an- 
swer, and  It  may  be  pleaded  with  ot-ber 
defenses.  Code.  S  P^r.  3;  Blackwell 
V.  Dlbbrell,  103  N.  C.  270,  9  S.  E.  Rep.  192; 
MontaRue  r.  Brown,  104  N.  C.  161.  10  S.  E. 
Hep.  186.  Such  defense  Is  a  Kood  one, 
when  well  pleaded,  and  should  be  sus- 
tained. Woody  T.  Jordan,  69  N.  C.  189; 
Smith  T.  Moore,  79  N.  C.  82;  Tattle  v. 
Harrill.85  N.  C.  466;  Sloan  t.  McDowell. 
76  N.  C.  29;  Lon^r  t.  Jarratt.  94  N.C.44S; 
1  Chit.  Pt.454.  Here  It  Is  admitted  that 
there  was  an  action  pending  in  the  same 
court,  between  the  same  parties,  founded 
upon  and  Involving  the  same  cause  of  ac- 
tion, as  in  the  present  action,  when  the 
latter  b^an.  That  the  plaintiff  In  the 
former  action  submitted  to  a  Judgment  of 
Bonsult  after  the  present  oue  began  could 
not  alter  the  case.  He  should  have  done 
so  before  this  action  began,  if  tor  any 
cause  he  could  not  proceed  In  the  former 
one.  Upon  the  admission  of  tbn  pending 
of  the  former  action,  the  court  should  at 
once  bave  sustained  the  defendant's  plea» 
and  dlsmlsspd  the  action.  There  la  error. 
The  defendant  Is  entitled  to  a  new  trial, 
anti  we  BO  adjudge.  To  that  end  let  tbia 
opinion  beeei'tlfled  to  the  snpertor  court. 

It  Is  ao  ordered. 


GREBHAH  v.  TtTRiNBR. 

(Supreme  Ctnurt  of  Qeorgta.  Dec  7, 1881.) 

RiOOBD  OH  Appul— iNSUFnOISNOr— AMBSDitaira 

or  CkHTiFioATB— Dinnsuin 
1.  Where  neither  the  certificate  of  the  Judge 
DOT  that  of  the  clerk  is  snch  as  Is  prescribed  by 
the  act  of  November,  1889,  for  brlDging  cases  to 
this  court,  and  where  some  of  the  record  which 
the  Judge  certtfles  to  be  neoesaary  does  not  ap. 
pear  In  the  transcript  sent  up  by  Uie  clerk,  the 
writ  of  error  will  be  dismissed. 

9.  The  act  prescribes  the  terms  of  the  certifi- 
oate  which  the  Judge  is  required  to  sign,  and  di- 
rects that.  If  Deedfat,  he  snail  change  the  hill  of 
exceptions  so  as  to  make  it  conform  to  the  truth 
and  contain  all  the  evidence,  and  refer  to  all  the 
rec<n^,  oecessar;  to  a  clear  understanding  of  the 
errors  complained  of.  The  needful  changes  are 
to  be  made  in  the  bill  of  exceptions,  hut  no 
ohange  in  the  certificate  is  allowable. 
(SyllabuB  hy  the  Court.) 

Error  from  anperlor  court.  Douglas 
county;  R.  H.  Clark,  Judge. 

Action  by  Samuel  Turner  against  A.  S. 
Oresham.  From  a  Judgment  for  plaintiff, 
defendant  brings  error.  Dismissed. 

The  following  is  the  official  report: 

The  bill  of  exceptions  In  this  case  makes 
certain  assignments  of  error  based  upon 
the  overrun Dg  of  a  motion  for  new  trial, 
and  sets  forth  that  certain  portions  of  the 
evidence  were  material  to  a  clear  under- 
standing  of  the  errors  complained  of,  and 
that  It  was  contained  In  exhibits  to  the 
bill  of  exceptions,  with  the  exception  of 
part  of  acertaln  bin  Inequity.  Tbejudge's 
eertlOcate  to  the  bill  of  ezceptlone  states 


that  tbe  bill  ot  exceptions  ts  true,  end 
specifies  all  of  the  evidence,  and  epeclfles 
all  ot  the  record  material  to  a  clear  dd- 
derstandlng  of  the  errors  complained  of, 
except  the  motlou  for  new  trial  and  thu 
brief  of  evidence,  "all  of  which  mutit  alA> 
be  sent  up,  Including  the  whole  cbarjice  ot 
the  court,  and  the  clerl:  of  the  suptrior 
court  was  ordered  to  make  out  a  complete 
copy  of  "such  record,  and  parts  of  tbe  ree* 
ord,"  as  were  In  the  bill'  of  exception! 
specIQed  "and  directed  by  tbe  court,  **  cer 
tify  the  same  as  such,  etc.  The  record,  as 
trannmltted  by  the  clerk  ot  the  superior 
court,  does  not  contain  the  brief  of  evi- 
dence nor  the  charge  of  the  court.  Ueno! 
no  further  report  la  made. 

J.  S.  Jamea,  for  plaintiff  In  error.  W.A. 
Jumea,  tor  defendant  in  error. 

Per  GvaiAU.  Writ  of  error  dlemlsoed. 


Green  v.  Alexander. 
(Supreme  Court  of  Oeorgia.   Dec  7. 18S1.) 
Jmmam  bt  Jostios  or  tm  FaAon— Atiidavr 

OT  iLLieAUTT. 

A  Judgment  of  the  saperior  ooort  rendered 
on  appeal  from  a  Justice's  court  Is  not  void  so  as 
to  be  attacked  by  affidavit  of  illegality  on  the 
ground  tliat  tbe  Justice's  court  was  not  held  "at  a 
court-house  established  accord ing  to  law,"  both 
parties  having  bad  their  day  U  tbe  superior 
court.  Code,  J  3671. 
{SyUalnu  by  the  Court.) 

Error  from  superior  court,  Clayton 
county;  R.  H.  Clare,  Judge. 

Actittn  by  Simon  Alexander  against  B. 
W.  Green.  Judgment  for  plaintiff.  De- 
fendant brings  error.  Affirmed. 

Tbe  following  is  the  official  report: 

Green,  defendant  In  0.  filed  separate 
affidavits  of  Illegality  to  three  e.  iks.  Issued 
against  blm  In  favor  ot  Alexander.  When 
tbe  eases  tbas  made  were  called  In  tlie 
superior  court,  the  plaintiff  in  if.  fa.  de- 
murred orally  to  the  illegalities,  and  they 
were  dlamlsned  upon  the  grounds  ol  in- 
BufficteAcy  of  the  statements  therein,  lack 
of  cleamesa.  and  because  tb^  were  not 
Issuable,  to  wblcb  declsionB  Green  except- 
ed. Two  of  the  affidavits  ol  Illegality 
were  alike,  and  were  upon  the  following 
grounds:  **<!)  Because ihe conrt  rendered 
a  Judgment  upon  the  Intervention  ot  s 
Jury,  the  cause  of  action  being  an  nncoDdi- 
tlonal  contract  In  writing,  the  same  hav- 
ing been  appealed  by  defendant  from  a  Jds- 
tlce  court,  there  being  no  plea  Id  tbe  jus- 
tice Roart,  nor  none  filed  onder  oatb  nor 
otherwise  to  aald  appeal,  nor  said  defend- 
ant having  no  counsel,  nor  appearing  at 
time  of  aald  Judgment.  (2)  Because  said 
0.  /«.  Issued  from  a  Judgment  of  tbe  supe- 
rior court  of  said  county,  based  upon  lUi 
appeal  from  the  Judgment  ot  the  Jastlce 
court  of  thelOSSth  diet.,  Q.  M.,  said  coonty. 
which  said  Justice  court  Judgment  la  naj.' 
and  void,  because  not  rendered  at  a  conrt- 
house  established  according  to  lawin  saM 
1088th  dist..  O.  M."  The  other  affldavii 
was  upon  the  following  grounds: 
Because  the  court  rendered  a  ludgmeot 
upon  the  verdict  of  a  Jury,  tbe  caD«*e  of 
action  being  an  unconditional  contract 
In  writing, the  same  having  been  appealed 
by  detendant  from  a  jostiee  court,  tten 
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being  DO  plea  In  tbe  }asttce  court,  nor 
nerer  filed  under  uath  nor  otberwlse  to 
tbe  appeal,  nor  having  counsel,  nor  ap- 
pearing at  the  time  of  the  same."  (2) 
Similar  to  the  second  grotind  In  the  at- 
fldavlt  above  stated.  "(R)  Because  the 
minutes  of  the  court  failed  to  ahow  the 
signature  of  the  Judge  to  the  Judgment 
who  presided  when  said  judgment  was 
rendered.  In  each  of  tbe  three  bills  of 
exceptions  tbe  same  Judgment  upon  de- 
murrer Is  Bet  out,  tO'Wlt,  that  "pliitn- 
tlff  In  0.  fa.,  by  bis  counsel,  demurred 
to  Mild  niegallty  for  Insufficiency  and 
deamew  and  dlstlnctneiw  ol  the  allega- 
tions therein  contained,  and  because  the 
same  were  not  Issuable  on  its  face;  the 
said  superior  court  sustained  said  demur- 
rer." etc.  In  each  tbe  Judgment  sustain- 
ing the  demurrer  la  specified  as  a  portion 
of  tbe  record  material tobetransmltted  to 
this  court,  but  In  only  one  of  tbe  records 
Is  tbe  Judgment  similar  to  that  set  uut  In 
tbe  bills  of  exceptions.  In  one  of  the  oth- 
er records  It  is  stated  In  the  Judguient 
that  the  demurrer  was  for  Insufflcleucy  uf 
Btatement,  and  because  the  afHdavit  did 
not  present  any  issuable  fact;  and  In  the 
remaining  recurd  that  It  was  because  tbe 
allegations  therein  fin  tbe  affldavlt)  were 
not  something  the  reporter  could  not 
read,  "and  Issuable  as  they  stood.  * 

ButcheaoD  A  Key,  for  plaintiff  In  error. 
Roan  dt  QoUgh-Uy^  for  doendant  In  error. 

Per  Cdsiah.  Judgment  aflSnned. 


IvKY  T.  East  Tbnnbssbk,  V.  &  Q.  Rt.  Co. 

{Supreme  Court  of  Georgia.   Nov.  2S,  1891.) 
AcciDBiiT  TO  Persok  ON  Bailroad  Traok— Coh- 

TSIBDTOBT  ITeOLIOENCB. 

The  testliDOay  of  tbe  plaintiff  blniBelf  be- 
ins  oonfnsed  and  oontradlotory,  it  is  not  appar- 
ent to  tUs  court  that  there  was  any  error  In 
granting  a  nonanlt.  Considered  all  together,  the 
testimoiiy,  construed  fairly  and  naturally,  shows 
that,  notwithstanding  the  train  by  wnloh  the 
plaintiff  was  Injured  was  running  too  fast  and 
that  the  bell  was  not  mng  in  approaching  the 
oroeslng,  the  injury  did  not  take  nlaoe  at  the 
crosalnjr,  but  some  dlstanoe  beyond  It,  and  did 
not  result  direoUyfrom  the  oompany's  negligence, 
but  from  the  sudden  and  unneoessary  conduct  of 
the  plaintiff  himself  In  stepping  upon  the  track 
immediately  In  ftt>nt  of  the  train,  and  so  near  to 
the  locomoUre  that  it  was  Impossible  to  avoid 
striking  him  aftw  he  thus  put  himself  In  a  posi- 
tion of  danger. 
{ayllabuM  by  the  Oowt) 

Error  from  city  court  of  Atlanta;  How- 
ABD  Tah  Epps,  Judge. 

Action  by  Ivey  against  East  Tennessee, 
Tirglnla  ft  Georgia  Railway  Company  for 
damages  for  personal  Injuries.  Judgment 
of  nonsuit  for  defendant.  Plaintllf  brlnga 
error. 

The  following  Is  the  official  report : 
iTey  sued  the  East  Tennessee,  Virginia 
ft  OeorglgL  Railway  Company  for  da  mages 
for  personal  injuries.  At  tbe  trial  of  tbe 
case  after  the  Introduction  of  the  testi- 
mony for  tbe  plaintiff,  defendant  moved 
tor  a  nonsuit,  which  motion  was  granted, 
and  to  this  tbe  plaintiff  excepted. 

Tbe  plaintiff  testtfled :  He  went  at  algbt 
between  9  and  IQ  o'clock  to  wbere  vic- 


toria street,  in  the  city  of  Atlanta,  crosses 
a  namber  of  railroad  tracks,  approaching 
tbe  crossing  from  the  nurtb  side.  He  did 
not  see  any  train  at  all  wbile  coming 
across  the  track,  except  a  switch-engine, 
which  was  on  the  south  side,  making 
switches.  He  looked  both  ways.  He 
stood  there  about  20  minutes  waiting  for 
the  train,  which  was  across  the  main 
crossing,  and  a  very  long  train,  to  pull 
up.  It  did  not  seem  to  get  across  tbe 
crossing.  It  made  two  or  tbree  switches 
as  it  pulled  on  up  towards  the  freight 
depot.  He  went  on.  starting  towards 
the  switchman,  coming  from  near  tbe  end 
of  the  train,  west  of  tbe  crossing.  The 
BwltRhman  hallooed,  "Look  ontl"  and 
there  was  at  that  time  a  train  coming  In 
front  of  witness,  the  switch-engine  being 
right  by  side  of  blm.and  he  was  watching 
tbe  train  in  front.  The  swltcbman  hal- 
looed again,  and  the  third  time,  and  by 
that  time  witness  looked  back  and  saw 
a  train  was  very  nearly  ou  bim,  and 
Jumped,  and  before  bis  feet  could  hit  tbe 
ground  tbe  train  threw  him.  This  was 
on  tbe  main  line,— the  Georgia  Pacific 
track, — which  n  as  used  both  by  that  road 
6nd  by  defendant.  It  was  about  50  or  60 
feet  from  tbe  crossing.  Witness  does  not 
koow  what  engine  hit  him.  He  did  not 
bear  anything  but  the  noise  of  the  train, 
and  heard  that  all  the  tlmq,  because  the 
other  train  was  pulling  up  towards  the 
depot,  and  the  train  that  was  going  that 
way  he  did  not  pay  any  attention  to, 
because  be  knew  It  had  passed  him.  The 
train  tbat  struck  blm  was  not  ringing 
the  bell,  and  be  dues  not  know  how  fast 
It  wan  running.  There  was  nu  bell  ring- 
ing at  all.  He  coold  not  detect  the  train 
was  on  him  until  he  Jumped,  and  when 
he  Jumped  It  was  so  close  to  him  It  hit 
htm  before  he  knew  any  thing.  The 
switchman  said,  *'Look  ontl"  tbat  train 
was  coming  ttaero,  or  some  way.  WltneM 
did  not  exactly  understand  him,  but 
knows  be  threw  up  blslantern  and  told  wl^ 
ness  to  "look  uut. "  Witness  was  watch- 
lug  the  train  coming  In  front  uf  him,  but 
does  not  know  what  train  tbat  was. 
He  crossed  the  railroad  because  be  could 
not  get  HcroBH  "  there, "  and  because  tbey 
were  making  up  their  freight  there,  and 
they  retained  the  track  so  long  be  had 
either -to  go  back  tlie  other  way,  or  go 
where  the  switchman  was.  At  the  place 
whei-ebe  attem  pted  to  cross,  peoplecrossed 
very  often,  and  they  crossed  there  because 
the  crossing  was  blocked  with  trains.  He 
supposes  that  be  w  as  on  the  iden  tlcal  track 
where  tbe  engine  bit  him  about  a  minute 
and  a  half.  Hesa  w  the  train  was  on  It  when 
be  stepped  on  the  track.  Supposes  he 
was  on  there  more  than  two  minu  tes,  and 
aa  soon  as  he  stepped  un  the  track  be 
glanced  hia  eye.  and  saw  the  train  com* 
Ing,  and  about  that  minute,  before  be  bit 
the  ground,  the  train  hit  him.  He  an- 
derstood  tbe  switchman  to  be  alluding  to 
tbe  train  tbat  was  coming  In  front  of  mm 
when  the  switchman  was  calling  to  him. 
There  are  five  or  six  tracks  at  this  place, 
and  of  these  the  Western  ft  Atlantic  Rail- 
road had  two.  The  cars  that  were 
blockading  the  street  were  on  the  track 
tbat  ran  by  the  freight  depot,  wblcb  was 


Digitized  by  Google 


948 


80UTHEASTEBN  BEFOBTBB,  You  13. 


the  track  of  the  Georgia  Paclfk.  and  not 
or  d^endant.  Tbe  Oeor^ria  Paeldc  la  at 
the  crusBin^  on  the  soutb  Bide  ot  these 
tracks,  but  the  East  Tenneaaee  depot  ia 
abuat  a  mile  away.  There  waa  no  train 
on  the  tracks  uezt  to  Marietta  street, — tbe 
Bide  trom  which  he  appoached, — and  tbe 
bloRkading  train  nraa  on  the  far  aide  of  the 
Ave  tracks.  He  stopped  nest  to  the  track 
that  this  train  was  on,  rieht  between  two 
tracks,  having  crossed  over  four  tracks, 
and  was  waiting  to  get  over  that  lust 
track ;  and  the  train  not  uiovlng,  alter 
be  had  waited  a  white,  be  walked  down 
the  track,  in  order  to  get  to  the  end  of  the 
train,  and  go  around  it.  He  did  not  get 
up  on  the  track,  but  went  between  the 
last  two  tracks.  He  did  not  go  to  where 
be  wanted  to  cross  because  the  train  bad 
stopped,  and  there  was  a  train  comiug 
on  the  samtf  track,  which  threw  bim  be- 
tween tbe  two  trains.  Tbe  switchman 
hallooed,  "jLook  outi"  and  witness  could 
nut  go  that  way,  but  had  to  come  back, 
so  he  turned  to  hts  right  to  get  on  tbe 
other  side,  stepped  back,  and  crossed  tbe 
other  track  to  between  the  second  and 
third  tracks.  When  the  switchman  still 
hallooed,  "Look  outPhe  turned  bimaeU 
"that  way,"  and  found  the  train  was  on 
him.  It  was  while  he  was  walking  to  get 
around  tbe  blockading  train  that  the  cry 
"Look  oat!"  was  given,  and  be  did  not 
get  to  the  end  ol  the  blockading  train, 
which  train  was  facing  towarUs  the  city. 
The  two  tracks  were  about  three  feet — the 
regular  distance— apart.  People  can  walk 
between  them,  and  when  trains  are  on 
them  a  man  could  stand,  but  he  did  not 
know  that  it  would  be  safe  to  walk  unless 
one  walked  "  mighty  straight ; "  If  be 
stood  atill.tbe  train  might  pass  Mm  wltta- 
ont  bis  being  hit.  Tbe  switchman  waa  at 
the  switch  below  bim  west  of  the  cross 
Ing;  tbe  city  side  being  east  of  tbe  cross- 
ing. At  the  time  the  switchman  spoke  to 
him  be  was  walking  between  the  tracks, 
and  tbe  train  be  saw  moving  then  was 
cumin;;  right  towards  him  on  the  track 
on  bis  right,- from  towards  tbe  river, — the 
west  side.  The  blockading  train  whs 
"pnfflng  about;  kind  ot  eiblttlng.''  He 
does  notknow  what  It  was  doing.  It  was 
not  coming  fast,  and  the  engine  or  train 
that  was  coming  towards  him  wat*  not 
coming  very  fast.  The  head-llgh  t  was  shin- 
ing in  his  face.  When  be  beard  theswltcb- 
man  halloo,  "Look  ontl"  be  thought 
be  meant  tbe  engine  waa  coming  towards 
bim.  and  did  not  look  bacit  to  see  wheth- 
er there  waa  one  on  tbe  other  side  coming. 
After  the  switchman  hallooed,  and  wit- 
ness turned  to  his  right  and  stepped 
across  the  track,  this  put  bim  between 
the  third  and  fourth  tracks;  andjustasbe 
Btcpped  tbere  be  looked  back,  and  saw 
tbe  train  waa  right  on  him,  and  that  he 
cuuld  not  Hsk  himself  tbere  between  those 
two  tracks,  where  he  first  caught  sight  of 
this  train.  He  got  upon  the  third  track; 
tried  to  Jump  over  it.  He  did  not  get  on 
it,  be  "dont  reckon."  He  does  notknow 
bow  he  did,  but  knows  he  jumped.  When 
the  warning  to  "look  out"  was  given  be 
was  between  the  third  and  fourth  tracks, 
having  eroaaed  over  one  traeK.  and  the 
third   track  was  the  main  line.  Dues 


not  know  bow  he  got  on  that  track.  Ha 
Jumped  right  there.  Just  aa  be  crossed 
the  track  on  tbe  right,  and  got  In  be> 
tween  the  otbera.  he  looked  back,  and 
saw  this  train  was  right  od  him.  Bnp- 
poeed  he  must  have  been  on  tbe  track 
when  he  saw  tbe  train  was  on  bim.  He 
could  not  tell  the  portion  he  waa  In  rig^t 
then,  because  he  got  a  little  "'sorter"  ex- 
cited, and  knew  It  waa  dangerona,  and 
made  a  Jump.  He  "aimed"  to  Jump  clean 
out  of  the  why.  When  he  got  tbe  first 
notice  to  "look  out"  he  was  between  tbe 
fourth  nnd  fifth  tracks,  and  saw  an  engine 
coming  down  tbe  fourth,  and  be  crossed 
over  the  (onrtli,  and  then  tbe  awltcbmaa 
hallooed  again  tu  "look  oat,"  and  be 
looked  Id  tbe  rear.  He  got  another  no- 
tice after  be  waa  between  the  third  and 
fourth  tracks,  and  be  looked  oatahont  tbe 
third  time  tbe  switchman  hallooed.  He 
never  looked  for  tbe  engine  coming  from 
towards  thedty.but  looked  right  In  front 
of  him,  taking  It  for  granted  tliat  was 
the  train  the  switchman  waa  talklag 
about.  Never  looked  tbe  other  waj  ontll 
after  be  got  on  that  track.  He  waacnjas- 
tng  back  towards  Marietta  street  when 
be  got  bit.  That  was  the  only  way  to 
get  out  of  danger.  He  was  quite  familiar 
with  that  place,  and  bad  been  crossing 
there  about  five  yearu,  twice  a  day.  Had 
a  bottle  of  whlaky  In  hta  pocket  at  the 
time  he  was  hart,  but  had  not  drank  a 
drop  of  it.  Had  taken  two  glasses  of  beer 
that  night,— the  last  about  2C  or  25  min- 
utes before  he  left  Marietta  street-  He 
heard  the  switchman  when  be  first  called 
out;  and,  as  they  have  a  usual  way  of 
hallooing  at  each  other  on  the  switch,  he 
had  no  idea  the  switchman  waa  talking 
to  him,  but  left  the  place  where  h«  was  be- 
cause tbe  switchman  kept  halloolns  and 
throwing  tbe  lantern,  and  that  attracted 
bis  attention.  The  main  line  where  be  got 
hurt  is  straight,  and  perfectly  open.  He 
could  have  heard  a  bell  if  they  were  ring- 
ing It,  but  there  was  nn  bell  rung.  If  he 
had  been  paying  attention  and  listening 
tu  see  whether  trains  were  coming  or  not. 
he  could  have  beard  the  noise  of  tha  train 
that  fait  bim.  In  spite  of  what  was  Holng 
on  aronnd  him.  He  was  not  pay Idji;  at- 
tention in  the  direction  in  which  tbe  train 
was  coming  that  struck  him,  but  all  his 
attention  was  on  the  train  that  wan  com- 
ing from  the  west.  Tbe  train  that  hit 
him  had  a  bead-light  on  It,  and,  if  be  bad 
been  looking  that  w'ay,  he  could  have 
seen  It  approacblng  for  several  hundred 
yards. 

Tbe  switchman  testified  for  plalntltl:  It 
was  tbe  pilot  of  one  of  defendant's  en- 
gines which  struck  plaintiff.  Witnesssaw 
plaintiff  about  three  minutes  briore.  and 
be  (plaintiff)  was  going  between  the  Nu.  1 
side  track  and  tbe  main  Hue.  walkloff  on 
tbe  end  of  the  ties,  right  by  tbe  side  of  the 
track.  Witneas'  train  (Oeoi^a  Pacific* 
was  in  motion  at  tbe  same  tlnw,  coming 
back  on  No.  1  side  track.  Both  ot  tbe 
trains  were  In  motion.  Plaintiff  "aimed" 
to  go  around  by  witness,  and  wttaew 
hallooed  to  bim  to  "look  out. "  If  he  had 
come  around  where  witness  was,  witness' 
train  would  have  caoght  bim.  There 
was  a  Western  *  AtlqnUe  swItclheBslas 
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right  across  the  track,  blowing  off  steaoi, 
aod  defendant's  passeneer  train  corolns, 
nod  witness  supposes  plaintiff  did  not 
know  which  one  hallooed  at  blm.  The 
train  whtoh  Btruel^  talm  was  rnDnlas  fast 
t^noogh  for  a  man  to  set  off  and  on,— wit- 
ness supposes  aboat  10  miles  an  hour,  it 
was  about  three  car-lengths  from  the 
street  crossing,  and  when  the  train  was 
coming  towards  the  crossing  witness  did 
not  hear  it  ringing  a  bell.  Does  not  know 
whether  the  Western  &  Atlantic  train  was 
ringing  a  bdl.  If  It  was,  he  did  nut  bear 
It.  Could  not  have  heard  It  If  it  had  been, 
becaase  of  the  noise  fA  witness'  own  tr^n 
that  he  was  working  with.  Plaintiff 
touched  the  track,  and  started  across, 
and  before  be  got  across  the  engine  struck 
him.  It  was  about  three  seconds  ur  a 
minute;  something  like  that.  If  a  man 
.  were  crosHing  at  Tlctoria  street  he  would 
have  to  cross  three  of  the  Oenrgia  Pacific 
tracks,  counting  the  main  Hoe,  and  three 
of  the  Western  ft  Atlantic.  The  Western 
ft  Atlantic  engine  was  coming  from  the 
river  towards  the  city,  and  was  on  the 
track  ttext  to  the  main  line.  Plaintiff  was 
coming  down  the  main  line  on  the  side  of 
the  track  and  next  to  the  track  witness' 
train  was  on,  and  was  about  three  car- 
lengths  from  witness  when  witness  hal- 
loued  at  hlni,  looking  right  at  the  engine. 
The  refection  of  the  light  of  the  Western 
ft  Atlantk:  shone  right  in  his  face.  Wit- 
ness sa  w  the  engine  coming  behind  Mm. 
Coald  hare  seen  the  engine  three  or  ioar 
boDdred  yanls.  The  main  line  was  be- 
tween the  track  witness'  engine  was  on 
and  the  track  Western  ft  Atlantic  engine 
was  coming  on.  snd  when  witness  hallooed 
at  plaintiff  he  did  not  cross  the  track  the 
Western  ft  Atlantic  engine  was  on.  but 
si-arted  across  the  main  line,  and  before 
be  got  across  was  struck.    It  be  bad 
looked  back  be  could  have  seen  the  train 
coming.   He  was  watching  witness.  The 
Western  ft  Atlantic  engine  was  ringing  a 
bell.   It  was  letting  off  steam;  and  wlt> 
ness'  engine  was  backing  and  making  a 
noise,  and  tbesteam  was  escaping  from  it. 
Does  not  remember  whether  it  was  rlng- 
ing  a  t>ell  or  not.   Because  of  the  noise 
the  Western  ft  Atlantic  was  making,  wit- 
ness could  not  tell  whether  the  train  that 
was  euming  out  was  making  a  noise  or 
nut.   Thinks  It  was  running  about  10  or 
13  miles  an  hour.  Saw  nothing  of  any 
whisky  when  be  picked  up  plaintiff.  Saw 
tlie  bottle  where  It  was  broken,  and  stnelt 
some  whisky  when  be  picked  blm  up,  but 
paid  no  attention  to  bis  breath,  and  does 
not;  know  whether  be  bad  drank  any  or 
not.    Ue  did  not  see  plaintiff  when  plain- 
tiff wes  standing  at  the  crossing;  them 
were  so  msny  standing  there.  The  tracks 
were  about  six  feet,  he  supposes,  from  one 
mil  to  the  other,  which  is  the  regular  dls- 
tauce.   When  he  first  saw  plaintiff,  plain- 
tiff was  walking  Btruight. 

I'lalntiff  also  put  in  evidence  as  to  the 
E?xtent  of  his  injuries,  earnings,  age,  etc., 
and  also  an  ordinance  of  the  city  to  the 
effect  that  anj*  engineer  or  other  person 
in  eliarge  of  an  engine,  with  or  without 
*ara  attached,  who  should  run  the  same 
tbrotigh  any  part  of  the  city  at  a  greater 
•ate  of  speed  than  six  miles  an  hour. 
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should,  on  convletlon,  be  punished  In  a 
manner  prescribed  in  the  ordinance.' 

Cox  &  Reed,  forptaintlff  In  error.  Dor- 
a^,  Brevaterdt  HoweUjloT  defendant  in 
error. 

Feb  Cduim.  Judgment  affirmed. 
BiHHcaiB*  J.,  not  prealdlns. 


I^nKsNB  V.  Ford. 
tgupreme  Court  qf  Otorgta.  JnlyU^UBL) 
ImTauonon— TsBPASs. 
L  Constmliig  all  the  ckacn  tqaaUMi^  there 
wis  no  nutartsl  error  cxHiontined  vy  tka  jvdgs 
In  tbe  trial  «f  this  case. 

8b  The  verdict  wss  warranted  by-  ttis  evl 
denoe. 

(Si/UcOnu  hy  lAe  Court) 

Error  from  snperior  oonrt,  Whltfl^ 
county;  Thomas  w.  Milmbb,  Jadgs. 

Action  by  Olive  A.  Lukeos  against  Tim- 
othy Ford.  Yerdlct  and  Indgment  for  de- 
fendant.  PlalatHt  brings  error.  AfBrmed. 

Tto  following  is  the  official  report: 

In  jteptember.  1SS7*  Mrs.  Lukens  soed 
Ford  for  damages  alleged  to  have  been 
caoeed  by  bis  backing  water  In  and  upna 
her  spring,  and  otherwise  Injuring  It,  by 
erecting  an  embankmentaeross  tbemoutn 
of  tlie  spring,  and  erecting  and  maintain- 
ing a  fish-pond  Immediately  below  the 
spring.  She  obtained  a  verdict  against 
the  defendant  for  $20,  in  April,  1888,  and, 
a  new  trial  being  denied  Ford,  he  brought 
the  case  to  thto  court,  where  the  judgment 
of  tbe  court  b^ow  was  affirmed  at  the  Oc- 
tober term.  1888.  SI  Ga.  638,  8  8.  E.  fiep. 
S18.  In  March,  1889,  she  again  sued  Ford 
for  the  continuation  of  the  trespass,  which 
was  the  cause  of  action  in  the  former  suit. 
Ford,  by  way  of  defense,  set  np  that  she 
bad  Injured  him  by  turning  her  bogs  In- 
to his  dams,  in  cutting  bis  dams  and  let- 
ting In  surface  water,  causing  his  fish  to 
escape,  by  filling  up  bis  drain  and  protec- 
tion ditches,  by  driving  stock  over  tbe 
dams  and  riding  over  them,  and  by  shut- 
ting up  and  locking  her  gates,  forcing  him 
to  go  around  a  longer  and  worse  road. 
Tbe  jury  gave  Ford  a  verdict  for  9^,  and 
plaintiff's  motion  for  a  new  trial  was 
overruled,  which  she  alleges  was  error.  In 
addition  to  the  usual  grounds  of  the  mo- 
tion for  new  trial,  that  the  verdict  was 
contrary  to  law,  evidence,  etc..  It  was 
leged  that  the  court  erred  in  charging: 
**Tbl8  case  Is  to  be  tried  by  the  evidence 
before  you.  and  not  upon  evideure  or  con* 
elusions  drawn  from  evidence  in  another 
case. "  Plaintiff  Insists  that  the  last  clause 
of  the  charge  was  misleading,  beeaose  it 
excluded,  or  might  have  been  understood 
as  excluding,  from  tbe  consideration  of 
tbe  Jury,  the  force  and  effect  ol  a  former 
judgment  (admitted  to  have  been  ren- 
dered) in  favor  of  plaintiff  against  the  de- 
fendant; the  evidence  showing  that  the 
conditions  of  the  spring,  dam,  and  pond 
remained  tor  a  portion  of  tbe  time  covered 
by  tbe  present  case  just  as  they  were  dar- 
ing the  period  covered  by  tbe  former  Hult ; 
plaintiff  insisting,  also,  that  the  evidence 
showed  that  the  Items  for  which  defend- 
ant claimed  damages  in  ttals  case  were 
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pasHed  upan  by  the  Jury  In  the  former  suit. 
It  wafi  also  allefced  that  the  court  erred  In 
chargltiK  "that  under  the  contract  Ford 
wunld  have  no  right  to  dig  down  and 
lower  the  spring  without  consent  of  plain- 
tiff. She  had  a  ri^ht  to  keep  It  as  It  then 
stood,  If  It  was  not  bolow  the  natural 
heiffht."  Plaintiff  Insists  that  this  charge 
was  misleading,  and  may  have  misled  the 
|ury,  plaintiff  not  having  Insisted  that  de- 
fendant had  lowered  the  spring,  but  that 
the  water  was  dammed  In  the  spring 
higher  than  Its  natural  height,  by  tlebris, 
etc.,  when  Ford  erected  the  dam  and  pond 
complained  of,  and  that  pluintlO  had  the 
right  to  reduce  the  spring  to  its  natural 
depth  and  flow.  Plaintiff  further  insists 
that  the  statement  by  the  court  that  Ford 
had  no  right  to  dig  down  and  lower  the 
spring:  may  hare  Jed  the  Jury  to  Infer  that 
he  had  a  right  to  selxe  and  keep  the  water 
at  the  height  be  found  tt  when  he  con- 
Btructed  the  dam  and  pond,  the  eridence 
showing  that  the  depth  of  the  spring  was 
theu  greater  than  the  natural  depth;  and 
plaintiff  further  Inalste  that  the  second 
clnuMe  of  the  charge  quoted  might  have 
misled  the  Jury  to  believe  that  she.  too, 
was  entitled  to  hold  the  water  at  that 
height,  andnot  lower.  It  was  also  alleged 
that  the  court  erred  lu  charging:  "Under 
this  contract  defendant  could  construct 
una  or  more  ponds  until  he  completed  his 
system  or  exhausted  the  grant,  and  this 
faecould  do  without  any  further  consent 
on  the  part  of  the  owner  of  the  lani." 
PlalntIR  iDBlsts  that  this  charge  was  er- 
roneous becauseitdid  not,  nor  did  the  court 
elsewhere,  submit  to  l;hpjnry,nnderproper 
instructions,  whether  Ford  had  exhausted 
Ills  right  to  construct  dams  or  ponds,  the 
evidence  showing  that  Ford  had  cun- 
Btructed  and  Qnished  a  series  of  dams  and 
ponds  in  18So,  and  did  not  commence  the 
pond  complained  of  until  the  fall  of  1S86. 
PlaintiS  further  Insists  that  the  charge 
complained  of  also  excluded  from  the  con- 
sideration of  the  Jury  the  question  wheth- 
er Ford  had  commenced  and  prosecuted 
the  work  in  good  faith  for  the  purpose 
contemplated  by  the  contract,  to-wit,  rais- 
ing fish  and  making  profit  thereby  for 
himself  and  plaintiff,  or  for  the  purpose  of 
selling  the  ponds  and  speculating  upon 
them,  the  latter  being  bis  purpune,  as  In- 
sisted by  plaintiff.  It  wns  further  alleged 
that  a  new  trial  should  have  been  grant- 
ed, because  the  case  whs  submitted  to  and 
tried  by  the  Jury  on  the  assnmed  theory 
that  Ford  had  not  exhausted  his  grant 
under  the  contract  when  he  completed  a 
series  of  ponds  In  1885,  and  suspended  his 
work  of  construction  until  the  fall  of  1886, 
and  a  new  trial  should  have  been  granted, 
that  the  question  whether  or  not  Ford 
had  eihausted  the  grant  before  the  erec- 
tion of  the  nuisance  complained  of  might 
be  properly  submitted  and  tried.  It  was 
further  alleged  that  the  court  erred  In 
charging:  "The  defendant  would  be  enti- 
tled to  recover  damages  caused  by  the  cut- 
ting down  of  the  dams  by  the  plaintiff  or 
ber  agent,  causing  an  escape  of  bis  Ash,  If 
you  And  from  the  evidence  she  or  her 
agents  so  cut  the  dam."  Plaintiff  alleges 
that  this  charge  was  erroneous,  because  It 
excluded  from  the  ]nry  the  question  wheth- 
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er  such  cutting  ity  plaintiff's  agent  was 
not  necessary  for  the  protection  of  plain- 
tiff's rights,  anJ  also  because  It  holds  by 
Implication  that  plaintiff  had  no  rl^ht  to 
abate  a  nuisance  created  by  defendant  In 
the  prosecution  of  the  business,  she  Insist- 
ing that  defendant  had  created  such  nni- 
sance,  as  shown  by  the  evidence,  and  fur- 
ther, that  the  only  cutting  of  the  dam  was 
considered  by  the  Jury  In  the  former  suit, 
and  that  this  fact  was  shown  by  the  evi- 
dence. It  was  also  alleged  that  the  coort 
erred  In  refusing  to  charge  "that  dpfend- 
ant.  Ford,  had  no  right,  nnder  his  con- 
tract, to  open  the  gate  of  the  dwelling  In- 
closure  of  plaintiff,  and  to  drive  his  wag- 
ons through  the  house-yard  of  plaintiff, 
provided  there  was  any  other  reasonable 
and  practicable  way  over  plalntlfTs  land; 
that,  while  the  plaintiff  was  bound  by  the 
contract  to  allow  Ford  a  right  of  way 
over  his  land,  that  would  not  mean  that 
he  could  make  a  wagon  way  throngb  the 
honse  inclosure  and  yard  of  plaintiff, 
against  his  will,  unless  there  was  no  other 
practicable  way  for  the  wagon  to  go  on 
plalntitf'E  land;"  plaintiff  luslstin^  that 
the  evidence  showed  there  was  another 
way  equally  as  good  and  practicable, 
which  had  been  selected  and  used  by  Ford 
for  some  time  before  he  sought  to  go 
through  the  Inclosure  and  yard,  and  Ford 
insisting  upon  plaintiff's  refusal  to  ptrmit 
him  to  drive  fats  wagon  .hrongh  the  In- 
closure and  yard  as  an  item  upon  which 
he  was  entitled  to  damageii.  It  was  also 
alleged  that  the  cunrt  erred  In  charging: 
"Under  the  law,  as  given  In  charge,  you 
will  find  what  damages,  il  any,  the  plain- 
tiff Is  entitled  to  recover  from  the  defend- 
ant; and  likewise  what  damages.  If  any, 
the  defendant  Is  entitled  to  recover  from 
the  plaintiff,  and  then  take  the  one  sum 
from  the  other,  and,  it  the  balance  Is  in  fa- 
vor of  the  plaintiff,  then  your  verdict 
should  be  In  her  favor  against  the  defend- 
ant lor  that  amount;  but,  If  the  balance 
is  In  favor  of  the  defendant,  then  yonr  ver- 
dict should  beln  his  favor  for  that  amonnt 
against  the  plnintitl.**  Plaintiff  insists 
that  the  Jury  should  have  found  spoclftcal- 
ly  whether  or  nut  Ford  had  exceeded  his 
rights  under  the  contract  In  the  erection 
of  the  dams  and  ponds  complained  of,  and 
the  court  should  have  so  directed,  bot  no 
such  direction  was  given,  and  no  other 
form  of  verdict  was  submlited  or  glreo 
to  the  jury,  and  the  charge  complained  of 
Inhibited  the  jury  from  naying  In  their 
verdict  whether  defendant  had  exceeded 
his  rights  under  the  contract. 

Plaintiff  Insists  that  the  court  erred  in 
refusing  a  new  trial,  for  the  reason  that 
defendant  proposed  to  admit  that  plnln- 
tiff  had  a  right  of  action  when  she  sued, 
and  in  ordering  the  admission  to  be  en- 
tered of  record,  and  that  a  new  trial 
should  have  been  awarded, notwithstand- 
ing such  admission  was  made  and  entered 
of  record.  The  admission  referred  to  was 
that  plaintiff  had  a  right  of  action  against 
defendant  In  the  suit  tried,  and  that  the 
foundation  of  the  verdict  was  solely  on 
the  defendant's  set-off.  It  was  expressly 
stated  that  this  admission  was  made  to 
end  the  present  Ittigatlou,  and.  If  not  ac- 
cepted, and  a  new  tried  should  be  granted 
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by  the  superior  rotirt  or  enpreme  eoort, 
then  this  adinlsBton  to  be  ot  no  force. 
The  court  ordered  ,thl8  admission  to  be 
made  a  part  of  tberecord,  and  In  his  order 
overruUngrtbe  motion  lor  new  trial  recited 
tbat  tbe  reHpondent,  havlDS  made  and  filed 
an  admlflslon  tbat  he  would  not  loBlst 
opon  the  verdict  and  Judgmt-nt  as  a  bar 
to  movant's  rishts,  and  that'plalntlff  had 
a  right  ot  action  when  she  Hued,  It  was 
ordered  that  a  new  trial  be  refused.  The 
contract  In  qneatlon  was  made  between 
Ford  and  one  Rowley,  under  whom  plain- 
tiff derives  title  to  the  premises  upon 
wlilch  The  alleieed  trespaan  was  commit- 
ted. By  this  contract  Rowley  conveyed 
to  Ford  the  ri^bt  to  enter  upim  Rowley's 
landi!  "lylsK  along  and  contlsnous  to  the 
aprlng  branch,"  and  to  construct  and 
keep  apun  tbe  land  one  or  more  or  a 
aeriea  of  flsh-ponds;  and  for  this  purpose 
It  was  agreed  that  Ford  nuiffht  enter  upon 
the  land,  and  cat  ditches,  drains,  etc.,  and 
balld  dams.malEP  embankments,  and  stop 
and  ^am  op  the  water,  and  chanjce  and 
divert  the  course  therfot  as  far  as  neces- 
sary for  the  purpose  Indicated,  bat  should 
not  bave  ;tbe  rlKht  to  dam  up  the  wuber 
BO  ae  In  any  wise  to  overflow  or  injnre 
tlie  main  spring.  It  was  further  stipulat* 
ed  tbat  Ford  should  have  the  ri^ht  of 
passage  over  any  lands  for  all  purposes  nec- 
essary to  the  bulldluK  and  manaffloK  said 
ponds;  and  tbat  Ford  was  In  good  fattb 
to  commence  work  by  September,  1888, 
and  prosecute  It  with  reasonable  dill- 
jcence;  Ford  agreeing  that  one-third  of 
the  flsh  taken  from  tbe  punds  by  blm 
Bhonid  belong  to  Rowley,  and  tbat  Row- 
ley, his  heire  and  aastgne,  should  have  and 
own  one-third  of  the  ponds  and  all  ad- 
vantages derived  therefrom,  Ford  to  have 
tberoanageinent  and  control  of  taking  the 
finb  therefrom,  and  to  bnlld,  keep  up,  and 
stock  the  pond  or  ponds  at  hla  own 
charges.  Upon  the  bearing  of  the  motion 
for  new  trial  It  was  Insisted  by  plaintiff 
that  tbe  verdict  was  contrary  to  law  and 
evidence,  for  tbe  reason  that  the  clause  of 
the  contract  giving  Ford  the  right  to  en- 
ter upon  the  land  and  construct  and  main- 
tain the  pond  or  pon^ls,  properly  con- 
strued, authorised    Ford   to  construct 

gondH  upon  the  land  adjacent  to  tbe 
ranch,  bnt  not  to  cover  the  branch  by 
and  embrace  It  In  a  pond  or  ponds,  the 
evidence  showing  that  tbe  pond  com- 
plained cf  had  entirely  covered  and  ab> 
Borbed  the  branch,  and  that  Ford  had 
thus  exceeded  his  rights  under  tbe  con* 
tract;  and  plaintiff  alleges  that  the  court, 
by  refusing  a  new  trial,  dissented  from  the 
eonslractlon  ol  the  clause  loBlsted  upon, 
and  which  plaintiff  InslBts  Is  the  proper 
construction. 

Mc.CuTfhea  &  Shumate,  fur  plaintiff  In 
em»r.  W.  K.  Moore  and  R.  J,  J*  Me- 
Caaiyt  for  detendant  In  error. 

Blecklkt,  G.  J.  In  the  omltbology  of 
litigation  this  case  Is  a  tomtit  furnlsfaed 
with  a  garb  of  feathers  ample  enough  for 
a  turkey.  Mea^iured  by  the  verdict.  Its 
tiny  body  has  only  tbe  balk  of  925,  hut  It 
RtriitR  with  a  dlxplay  of  record  expanded 
Into  N3  pages  uf  manuscript.  Itxeemsto 
U8  tbat  a  more  contracted  plumage  mlgbt 


serve  tor  bo  small  a  bird,  but  perhaps  we 
are  mistaken.  In  every  forensic  season, 
we  have  a  conslderableflock  of  sncb  cases, 
to  be  stripped  and  dissected  for  tbe  cabi- 
nets of  Jurisprudence.  We  endeavor  to 
pick  our  overiDedged  poultry  with  Judicial 
assldnlty  and  patience. 

1.  The  motion  for  a  new  trial  contains 
eight  grounds,  five  of  them  alleging  error 
In  the  charge  of  tbecourt.  The  fnllclmrge 
Is  set  out  In  the  record,  and  we  nuve  ex- 
amined It  mln  utely.  Reading  It  altogether, 
and  construing  It  as  a  whole.  It  Is  free 
from  material  error  We  see  nothing  mis- 
leading In  the  statement  that  "this  case  Is 
to  be  tried  by  tbe  evidence  before  you,  and 
not  upon  the  evidence  or  tbe  coucluKlons 
drawn  from  evidence  In  another  case."  It 
appears  to  us  that  It  was  not  prejudicial 
to  the  plaintiff  to  Instruct  the  Jury,  at  the 
request  of  defendant's  cnuns?!.  that,  un- 
der tbe  contract  governing  the  ryjiatlon  uf 
the  parties  to  each  other,  "Ford  would 
have  no  right  to  dig  down  and  lower 
plaintiff's  Btream  without  her  consent. 
She  bad  a  right  to  keep  It  at  the  height  It 
then  stood,  ff  It  was  not  below  the  nat- 
ural height."  TbiB  looks  like  It  was  true, 
as  far  as  It  went:  and,  If  It  did  not  fit  on- 
to  tbe  gronndB  of  tbe  Bult,  or  square  witb 
the  contention  of  ptalntltTs  counsel  at  (he 
trial,  It  had  only  the  vice  of  Irrelevancy. 
The  charge  in  fnll  contained  ample  matter 
tbat  did  apply  to  the  real  Issues,  and 
which  expounded  the  law  of  them  clearly 
nndcorrectly.  BysomecaHualty  tliecfaarge 
is  blank  as  to  one  of  them,  bat  this  is  not 
complained  of.  Wbytbedefendant  should 
havo  requested  the  court  to  Instruct  that 
he,  the  defendant,  had  no  right  to  dig 
down  and  lower  the  spring,  and  that  tbe 
plaintiff  bad  a  right  to  keep  the  water  In 
it  as  It  stood  at  the  date  of  tbe  contract. 
If  It  was  not  below  tbe  natural  height,  we 
are  at  some  loss  to  conjecture;  but  we 
cannot  «irder  a  new  trial  because  the  d»* 
fendant  reqnested  Instructions  apparently 
favorable  to  bis  adversary,  and  the  ronrt 
gave  them  In  compllant'ewith  the  request. 
Perhaps  tbe  object  of  the  detendant  wa« 
to  iinrry  favor  with  the  Jury  by  showing 
them  tbat  he  was  willing  to  make  conces- 
RlonH.and  was  not  diHposed  to  controvert 
what  was  ot  no  consequence  to  the  merits 
ot  the  dispute.  But  we  do  not  know  IIiIb 
to  be  bo;  and.  If  we  did,  we  hardly  think 
that  such  a  light  touch  In  carrying  favor 
would  vitiate  the  trial.  We  agree  wItb 
tbe  court  In  thinking  that  under  tbe  con- 
tract the  defendant  "could  construct  one 
or  more  ponds,  from  time  to  time,  till  he 
completed  bis  system  or  exhausted  tbe 
grant;  and  this  be  could  do  without  any 
further  consent  on  the  part  of  tbe  owner 
of  the  land. "  Regarded  In  the  ligh  t  of  tbe 
evidence  and  of  the  whole  charge,  we  in- 
dorse the  Instroctlon  that  "the  defendant 
would  be  entitled  to  recover  damages 
caused  by  the  cutting  down  of  tbe  dams 
by  the  plaintiff  or  her  agent,  causing  an 
escape  ot  bla  fiab.  It  you  find  from  tbe  evl. 
dence  that  sfae  or  her  agent  so  cut  the 
dams."  The  pleading"  ot  tbe  defendant 
brought  before  thecourtand  jury  blectalm 
for  tbe  dHniages  here  referred  to.  The  in- 
structions given  to  the  Jury  as  to  the  form 
of  their  verdict  were  undoubtedly  correct. 
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and  they  were  broad  enongb  to  Rolde  tbe 

Jury  iu  flndlDK  for  either  party.  It  was 
not  Incumbent  upon  thecourttoglve  more 
epecifle  or  extenBire  inetructlona  unleBH 
they  had  been  requested.  So  far  as  appears, 
there  was  not  even  any  suggestion  Irom 
counsel  when  the  verdict  was  returned  that 
It  should  settle  anything  but  what  It  ex- 
pressed. Had  there  been  at  that  time  are- 
quest  to  send  tbe  Jury  oat  again  to  find  a 
more  conjprehenslTe  verdict,  the  court 
might  have  complied  with  It.  Thei-e  is  a 
strung  flavor  of  afterthought  In  what  the 
motion  for  a  new  trial  has  to  say  touching 
the  form  of  the  verdict.  Tlie observations 
we  have  made  dispose  of  objections  to 
the  charge  of  the  court.  One  of  the 
grounds  of  the  motion  complains  ot  a  re- 
fusal to  charge  as  requested,  but  the  re- 
quest was  not  presented  In  writing,  and 
the  language  ot  it  was  not  so  peraplcuoua 
as  to  make  clear  to  the  mind  at  once  that 
it  lays  down  sound  law.  Indeed,  after 
reading  its  terms  over  and  over,  we  are 
not  quite  certain  that  the  reqimt  la  aonnd 
aa  It  stands  In  the  record.  We  rather 
think  It  should  have  been  qualifled  by 
some  reference  to  the  way.  If  any,  actually 
used  under  the  contract  before  any  dlH- 
pn  te  about  the  means  of  ingress  and  egress 
arose.  But  what  we  decide  Is  that  the 
accuracy  of  the  request  is  not  so  ai^arent 
as  tu  make  It  error  Co  decline  giving  It  in 
charge  on  the  reportot  the  ear  alone,  with 
no  flid  from  the  aye.  We  might  add  that 
we  deem  the  matter  to  which  the  request 
relates  rather  too  Inconsiderable  to  war- 
rant the  grant  of  a  new  trial  on  account 
ot  it  alone.  To  reopen  this  fierce  but  pet- 
ty litigation  because  ot  a  slight  error 
would  not  be  wholesome  practice.  This 
is  the  second  ot  the  spring  and  fish-pond 
cfWM.  The  first  la  reported  In  81  Oa.  €38, 
8  S.  E.  Bep.  818. 

2.  The  remaining  two  grounds  ot  the 
motion  are  the  general  onem  attacking  the 
verdict  as  contrary  to  law  and  evidence. 
In  so  far  as  our  duty  requires  us  to  verify 
the  correctness  of  the  verdict,  we  regard 
it  as  sound  enough  to  be  upheld  by  the 
presiding  Judge  in  tbe  exercise  ot  Ills  dts- 
cretiou.  J  udgmmt  affirmed. 


East  Tbnnessee,  V.  ft  Q.  Bt.  Oo.  t.  Pbr- 

KINS. 

(Sui>reTn«  Court  of  Qeorgia.  Oct.  19, 1891. ) 
JjNnar  to  Bhtlotb— Dbfeotitb  Afp£.ia:toi»— 

EVIDBNOS. 

1.  There  was  no  ermr  in  falling  to  give  any 
of  tbe  reguests  for  Instruction;  tbe  court  having 
covered  the  same  by  the  general  charge,  In  so 
far  as  tboy  were  legal  and  appropriate. 

3.  Tbe  charge  as  a  whole  was  correct,  and 
covered  all  substantial  questions  involved  in  the 
case. 

3.  Tbe  verdict  was  not  warranted  by  tbe  evi- 
dence, under  tbe  law;  tbere  being  so  sufficient 
ground  for  imputing  to  the  defendant  any  negll- 
gcnce  whatever  in  the  matter  of  furnishing  to 
the  plaintiff  an  unfit  instrument  for  the  work  In 
hand,  but  tbe  evidence  showing,  on  tbe  contrary, 
that  tbe  plaintiff  did  not  wait  to  have  furnished 
to  him  such  an  instrument  as  the  superintendent 
conaiderod  suitable,  and  promised  to  fomlah. 
iSyUfOm*  by  Ote  Court. 

Error  from  superior  court,  Fulton 
county ;  Mabbhau.  J.  Cubkb.  Judge. 


Tbe  following  Is  the  offidal  report: 
Perkins  sued  for  damdges,  alleging  as  fol- 
lows: Be  was  employed  by  the  defend* 
ant  railway  company  In  its  shops  as  a 
machinist,  and  In  the  dischai-ge  of  his 
duty  endeavored  to  Insert  a  set-screw  In 
an  eccentric.  The  hole  was  not  properly 
tapped  out,  and  us  a  consequence  tnescrew 
would  not  go  in  correctly.  It  wa«  im- 
possible for  him  to  detect  this  defect  in 
tbe  hole  until  he  inserted  the  screw,  as  it 
was  very  Hmali.  As  soon  aa  he  fojod 
that  the  screw  would  not  go  In,  be  notified 
the  foreman,  who  endeavored  to  put  it  in, 
but  could  only  put  it  partly  In.  It  had 
now  got  fastened  in  the  hole,  and  the  fore- 
man directed  him  to  cut  the  screw  out 
with  a  chisel,  wblch  be  endeavored  to  do, 
and  had  cut  out  the  greater  part  of  it, 
when  the  tapering  form  of  the  hole  made 
it  necessaryfor  him  to  takeanother  chisel. 
At  the  first  blow  he  struck  with  tbe  other 
chisel,  the  chisel  blurred ;  and  by  reason  of 
this  a  clUp  ot  steel  from  tbe  screw  flew  Into 
his  eye.  destroying  the  sight.  He  was 
without  fault  or  negligence.  He  had 
nothing  to  do  with  the  tempering  orprep- 
aratloQ  ot  the  chisel.  He  could  not  have 
known  ot  Its  defective  tempering.  It  was 
the  duty  ot  a  blacksmith,  another  em- 
ploye ot  defendant,  to  temper  the  chlsid; 
and  any  competent  blacksmith, la  temper- 
ing a  tool,  can  put  on  it  the  proper  tem- 
per. It  was  one  of  tbe  tools  famished  by 
defendant  for  hlsase;  and  tba  affent  of 
defendant,  the  blacksmith,  tailed  to  tem- 
per it  properly.  Tbe  chisel  blurred,  and 
broke  off  the  chip  ot  steel.  Instead  of  cut- 
ting it  off.  Defendant  was  negligent  in 
furnishing  an  Improper  cblHel,  and  one 
Improperly  tempered,  and  not  aatfafac- 
torlly  bard,  and  in  not  properly  aupervlB- 
ing  the  tempering  and  preparatfon  ot 
tools  tor  petitioner,  and  in  other  re- 
spects. Petitioner  could  not  have  avoid- 
ed tbu  Injury  by  the  use  ot  ordinary  care. 
At  the  close  ot  tbe  testimony  for  plaintiff 
tbe  defendant  moved  for  a  nonsuit,  wliich 
motion  was  overruled,  and  to  this  it  ex- 
cepted. Plaintiff  obtained  a  verdict  tor 
91,111,  and  defendant's  motion  for  a  new 
trial  was  overruled,  to  which  It  excepted. 
In  addition  to  the  general  grounds  of  the 
motion,  that  the  verdict  was  contrary  tu 
law,  evidence,  etc..  It  was  alleged  therein 
that  tbe  court  erred  In  refusing  to  give  in 
charge  the  following  written  requests: 
"Although  the  chisel  may  have  befu 
tempered  too  soft,  and  although  you  may 
believe  the  company  knew  It,  or  ought  tu 
have  known  It,  by  the  exercise  of  ordinary 
care  and  diligence,  ntlll  the  plaintiff  would 
nut  be  entitled  to  recover  if  the  Injury  did 
nut  occur  on  that  account,  as,  for  Id- 
stance,  if  the  plaintiff  was  hurt  because  of 
the  chisel  being  too  large  to  do  tbe  work 
in  hand,  he  could  not  recover,  and  yon 
should  findfortbedefeudant.'*  "Iltliecoin- 
pany  In  this  case  exercised  doe  care  In  kc- 
lectlng  the  blacksmith  to  do  the  work  ut 
repairing  the  chisel  used  by  the  plaintiff, 
and  it  there  is  no  reason  shown  by  the  evi- 
dence why  he  should  not  be  trusted  as  an 
expert  blacksmith,  you  should  find  for  tbe 
defendant,  although  tbe  chisel  may  hare 
proved  by  Dseto  have  be«i  detbetive.*  "It 
the  defendant  comj^ny  exercised  ordinary 
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care  In  rmalrimc  the  chleel  used  by  the 
plaintllt,  ft  would  uot  be  liable  for  an 
loinry  to  the  plalntlir,  although  It  should 
turn  out  that  It  wae  not  properly  tem- 
pered.  The  defendant  company  ts  Dot  an 
Insurer  of  the  safety  uf  tools  f  arnJahed  tu 
empUiyeH.   It  le  only  bound  to  the  exer- 
cise of  ordinary  care  and  diligence  in  pur- 
cbaalng  and  repairing  tbe  tools  ao  fur- 
nished Its  employee."   "Before  be  can  re- 
cover, be  must  not  only  sbow  tbat  tbe 
cbisel  he  used  was  defective,  but  tbat  tbe 
dtftendunt  knew  It,  or  cuuld  have  known 
It  by  the  exercise  of  ordinary  care  and 
dlH(^ence.   The  mere  fact  that  tbe  chisel 
may  have  been  defective  Is  not  sufQcIeut 
to  authorize  tlie  Jury  to  Infer  negligence 
ou  the  part  of  the  company.   If  the«iisel 
WHS  defective,  and  tbat  defect  was  not 
known  to  the  company,  ur  could  not  have 
bpen  known  by  tbe  use  ol  ordinary  care 
on  Its  pdrt,yoa  should  find  for  tbe  detend- 
aut.  If  the  defect  In  the  cbisel,  II  thera 
wasadetect,  was  latent.— that  la,  bidden 
from  view, — tbere  could  be  no  recovery  by 
the  plaintlfl.  It  would  be  an  accident.  In 
law,  f<ir  which  no  one  could  be  held  re- 
spoDsibie. "  Also,  because  the  court  entd 
In  failing  to  charge  upon  tbe  duty  of  the 
employe  to  exercise  care  In  discerning  de- 
fects; the  law  being  that  any  defect  which 
may  become  apparent  in  their  use  It  la  the 
Juty  of  the  employe  to  observe  and  re- 
port to  his  employer,  II  the  servant  have 
the  means  ol  discovering  any  such  delect 
which  tbe  master  does  not  possess.  Also, 
error  In  failing  to  charge  upon  the  ques- 
tion of  what  would  be  ordinary  risks  of 
employment,  although  the  court  charged, 
"the  defendant  would  not  be  liable  for  the 
ordinary  risks  of  employment,  "—the  law 
being  that  it  Is  not  negligence  In  the  em- 
ployer if  the  tools  break,  whether  from  In- 
ternal, orlgbiBl  fault  not  apparent  when 
the  tools  were  at  first  provided  orfor- 
nlHlird,  or  from  an  external,  apparent  one» 
produced  by  time  and  use,  not  brought  to 
tbi>  master's  knowledge.  These  are  the 
ordinary  risks  of  employment  which  the 
servant  takes   upon  himself.    Also,  be- 
cause the  court  erred  in  confinUig  tbe  iury 
in  determining  tbe  question  of  the  plain- 
tiff's negligence  to  two  things, — "whether 
he  disobeyed  the  Instructions  of  his  su- 
perior," and  "  whether  he  selected  an  im- 
proper tool."— when  the  evidence  would 
have  authorized  the  jury  to  have  Imputed 
neKllgence  to  plalntlll  as  to  other  parts  of 
the  transaction  In  which  be  got  hurt,  as, 
for  Instance,  In  the  method  of  holding  his 
head  over  the  hole  in  which  he  was  using 
the  chisel,  and  In  various  other  things. 
Because  the   court  erred  In   failing  to 
charge  the  Jury,  as  the  evidence  required, 
tbat  if  the  defect  in  the  chleel  was  such  a 
defect  as  to  deceive  human  Judgment  the 
plointifl,  as  well  as  the  defendant,  stands 
excused  for  ualng  It  in  its  detective  con- 
dition. If  It  appeared  safe  to  him,  and 
nu  reason  Is  shown  why  the  defendant 
rould  have  known  or  suspected  It  to  be 
dfteftive.  then,  It  belug  demonstrated  to 
be  defective  only  in  Its  use,  tbe  plalutlff 
could  not  recover.    In  such  a  case,  It 
would  be  only  a  risk  assumed  by  the 
plalatin  when  he  went  into  the  defend- 
ant's employment. 
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A.  O.  Bacon  and  Doreey,  Brewster  ^ 
Howat,  tor  plalutltr  In  error.  Mode  A 
BaHon  Smith  and  J.  R.  Wbitealde,  for 
defendant  In  error. 

LoMPKiN.J.  1,2.  Plaintiff  In  error  made 
tothepourt  belowseveral  written  request* 
to  charge  the  Jury,  many  of  which  wen? 
legal,  and  some  of  wbleh  were  not.  Tb» 
general  charge  was  a  correct  presentatloD 
of  the  law  applicable,  and  covered  not 
only  the  nbove-nentloned  requests.  In  ao 
far  as  they  were  legal,  but  also  all  snl>- 
stantlal  qae^tions  Involved  In  the  casp. 
This  Is  all  a  charge  sbonld  be  required 
to  do. 

3.  Tbe  facts  adduced  upon  the  trial  ap- 
pear In  tbereporter'8  statement,  and  show, 
we  Think,  tbat  the  verdict  should  haw 
been  in  favor  of  the  defendant.   It  wa« 
not  foreseen  that  any  Instrument  special- 
ly adapted  to  tbe  work  In  which  plaintiff 
was  eugaged  at  the  time  be  was  Injured 
would  be  needed,  because  this  particular 
work  was  Itself  made  necessary  by  an  ac- 
cident.  As  soon  as  tbe  emergency  arose^ 
tbe  snperln  ten  dent  not  only  offered  to- 
supply  plalntlfTwlth  a  proper  Instrument 
with  which  to  do  thte  work,  bnt  promptly^ 
went  off  to  secure  one,  and  was  actuallj' 
bringing  It  to  plaintiff  when  the  injury- 
occurred.  Plaintiff,  however,  chose  to  rely 
upon  bis  own  experience  and  Judgment, 
selected  a  tool  flrom  a  large  number  whicb 
bad  been  pot  In  his  charge,  and  begna 
work  before   the  superintendent  conlcl 
possibly  supply  one    which  would  be 
proper.    The  Instruments  ffooi  wblcb 
plaintiff  made  his  selection  were  not  spe- 
cially designed  to  do  the  particular  work 
mnde  necessary  by  the  emergency  wblcb 
had  arisen;  the  evidence  showing  tbat 
such  work  required  a  more  perfect  tool. 
It  Is  probably  thie  tbat  the  tool  wltb 
which  plaintiff  attempted  to  do  this  work 
was  not  a  proper  one  for  the  purpose, 
but  tbe  company  did  not  hold  It  out  a» 
such,  as  plaintiff  must  have  known;  and, 
to  say  the  least,  he  might  have  waited 
until  the  return  of  the  superintendent  witb 
what  the  latter  considered  a  proper  In- 
strument for  this  occasion.  Such  an  ac- 
cident as  this  Is  likely  to  happen  at  any 
time,  and  may  have  occnrreo.  no  matter 
wbat  sort  of  chisel  the  plaintiff  bad  used. 
It  was  one  of  those  unfortunate  orcur- 
rences  incident   to   the  employment  In 
which  he  was   engaged,— an  accident 
which,  In  all  probability,  no  amount  ol 
diligence  on  the  pari  ol  either  plaintiff  or 
defendant  could  have  prevented.   It  Is  a 
well  established  rule  of  law  that  every 
man,  when  he  enters  upon  a  particular 
employment,  must  assume  tbe  rislis  and 
hazards  usually  pertaining  thereto;  and, 
accordingly,  the  plnliitlff,  under  the  facts 
disclosed  by  tbe  record,  was  not  entitled 
to  any  recovery  against  the  defendant. 
Judgment  reversed. 


Houston  v.  culver  et  al. 
(Supreme  Court  (\f  Oeorgta.  Nov.  10, 1891.) 
JCastkb  a!TD  Rbbvakt  —  NiouoBKOB  —  BiSKs  or 

Elil'LOTMBNT.  ' 

The  action  being  for  employing  an  Incom- 
petent superinteadeDU  snd  for  Begligance  on  th*- 
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.part  of  the  superintendent  In  directing  a  hole  to 
be  drilled  for  blasting  where  &  diarge  blast  was 
already  in,  and  there  being  no  evidence  either 
of  the  Incompetency  of  the  superintendent,  or 
that,  if  competent,  he  could  by  the  use  of  proper 
diligence  have  known  that  the  previous  charse 
bad  not  beeu  exploded,  the  Judgmeiit  of  nonauit 
was  correct. 

(SyUabus  by  the  Court.) 

Error  from  o.Ity  court  ul  Atlanta; 
■HowABD  Van  Eppe,  Judge. 

ActioD  by  U.  A.HoaetOD  agninstt^ulrer, 
Reynolds  &  Co,  for  pttraunal  InJurleB. 
Jadgment  fordefeadanU.  JPlalntlffbriDgs 
error.  Atflrroed. 

The  following  la  the  official  report: 

Houflton  sued  Culver,  Reyuoids  &  Co. 
lor  damages  fur  personal  iolurles  which 
fae  alleged  he  received  while  wurklug  at 
a  rock  quarry  conducted  by  them.  At 
the  close  of  the  testimony  for  plaintiff 
the  court  granted  a  nonsuit,  upon  the 
^ruund  that  Peter  Bill  (whose  connection 
with  the  matter  will  hereafter  appear) 
and  plaintiff  were  fellow-servants,  and  de- 
fendants were  not  lltible  fur  the  negligence 
of  Peter  HIII;  to  which  decision  plaintiff 
excepted.  The  testimony  for  plaintiff,  so 
far  aa  mftterlal,  waa  to  the  following 
etfert:  He  bad  been  working  at  a  rock 
quarry  for  about  30  days.  Peter  Hill  was 
In  cliarge  of  the  quarry,  and  employedand 
-dlBchai^ed  the  hands.  Some  of  the  hands 
were  drilling  holes,  some  blasting  and 
«ome  hRullng  rocks.  Peter  Hill  had  con- 
trol of  all  these  men,  and  directed  when 
and  where  and  how  they  should  work. 
He  Axed  the  pay  of  the  men  who  worked 
there.  On  the  day  when  plaintiff  was  In- 
jured, Hill  directed  him  and  the  men  who 
worked  with  him  to  drill  a  hole  at  a  cer- 
tain point.  Indicating  the  place.  Plaintiff 
cleared  away  the  rubbl«h,  consisting  of 
dirt  and  loose  rock,  aud  found  a  hole  very 
•near  the  place  where  Hill  had  directed  him 
to  drill  the  hole.  FlalnttfT  had  heard  that 
a  hole  ought  not  to  be  drilled  near  an  old 
-tiule,  and  told  Hill  about  the  hole,  aud  he 
-directed  plaintiff  to  drill  In  the  old  hole. 
They  commenced  drilling,  plaintiff  hold- 
ing the  drill  and  another  man  striking. 
Plaintiff  was  on  his  knees  holding  the  drill 
■close  to  the  mouth  of  the  hole,  which  was 
about  feet  deep  when  they  commraced 
to  drill.  When  they  had  got  down  tu 
about  9%  feet  from  the  top  there  was  an 
explosion,  which  hurt  plaintiff  very  badly. 
'Culver,  one  of  the  Arm,  nued  to  come  to 
tbe  quarry  two  or  three  times  a  week  and 
talk  with  Hill  and  give  directions  about 
tbe  work,  and  another  of  tbe  defendant 
firm  used  to  pay  off  the  bands  Saturday 
evenlngB  at  the  house  of  the  third  member 
of  the  flrni.  PlafntllT  bad  worked  In  the 
■quarry  beforo,  but  not  where  dynamite 
was  used:  he  knew  nothing  about  dyna- 
mite, and  relied  upon  the  knowledge  of 
Hill  In  working  with  It;  did  not  know 
there  was  any  dynamite  In  the  hole. 
Three  holes  had  been  drilled  and  charged 
with  power  and  dynamite,  and  the  fuse 
lit  to  Are  tbem  off,  but  only  two  explo- 
-alons  were  beard  ^y  a  witness,  who  testi- 
fied as  to  this  point,  and  Hill  was  told 
that  it  t(-as  thought  all  three  had  not 
ared.  Hill  said  the  dynamite  had  gone 
out  at  the  bottom  Idirough  the  crevices  In 
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the  rock.  The  witness  did  not  think  bo, 
because  he  heard  only  two  explosions,  and 
could  see  no  sign  of  the  powder  baTlDic 
blackened  the  rock  at  the  bottom  at  tbe 
ledge,  which  he  thought  wonid  have  txsen 
there  If  the  powder  had  gone  out  that 
way,  but  the  witness  yielded  his  opinion, 
as  he  thonght  Hill  knew  more  about  It 
than  be  did.  Hill  then  ordered  that  hole, 
which  was  full  at  the  top,  rimmed  aboat 
three  feet,  and  a  second  bottom  put  Id 
above  the  point  where  the  crevices  would 
be.  He  then  charged  this  bole  again  and 
fired  It,  and  It  did  not  break  up  the  rock 
from  the  bottom,  but  simply  around  the 
top,  which  was  the  condition  of  the  hole 
when  plaintiff  commenced  to  drill  In  it. 
The  expiuslon  which  Injured  plaintiff  waa 
of  the  dynamite  below  the  second  bottom, 
which  bud  never  exploded.  Cnlver  dis- 
charged Hill  when  plaintiff  "was  Injnrptl. 
and  he  has  never  worked  there  since,  until 
about  a  week  before  the  trial. 

Calhoun,  Kina  *  Spaldiag  and  J.  T.  Pea- 
dleton,  for  plaintiff  In  error.  N.  J.  A  A. 
Hammond,  for  defendants  In  error. 

LrMPKiN.  J.  The  declaration  chaneee 
the  defendants  and  their  foreman  with  be- 
ing negligent.  The  alleged  negligence  of 
Hill,  the  foreman  or  boss,  consisted  In  re- 
moving the  cap  from  the  dynamite  car- 
tridge, thereby  rendering  Itless  liable  to  ex- 
plode; "In  recharging  said  bole  and  pot- 
ting the  charge  below  the  said  recharge, 
and  thus  endeavoringto  Are  off  said  dyna- 
mite;" in  not  knowing  that  thechargeof 
dynamite  In  the  old  hole  had  not  been  ex- 
ploded; and  In  ordering  the  plaintiff  to 
drill  In  snid  hole.  Tbe  alleged  negligence 
of  the  defendants  couslstfd  In  knowingly 
employing  an  unskilled  and  Incompetent 
foreman,  and  holding  him  out  to  the  plain- 
tiff as  competent  to  direct  tbe  work  of 
blasting.  From  an  examination  of  the 
evidence,  the  substance  of  which  appears 
in  the  report.  It  will  be  seen  that  there  la 
no  proof  that  the  cap  was  removed  from 
the  dynamite  cartridge,  or  that  this  was 
an  unusual  or  improper  act  in  theu!>era- 
tlon  of  blasting.  Nor  Is  It  shown  that  the 
method  adopted  on  the  second  attempt 
to  dre  the  unexploded  dynamite,  by  put- 
ting In  a ''second  bottom."  charging  tbe 
hole  with  powder  and  firing  It,  was  not 
proper,  or  would  not  ordinarily  accom- 
plish the  desired  result.  Nor  does  It  ap. 
pear  that  Hill  neglected  any  precautUm- 
ary  measure  to  ascertain  whether  the  sec- 
ond effort  to  explode  tbe  dynamite  had 
succeeded,  or  how,  by  the  use  of  proper 
diligence,  he  could  have  known  that  fact. 
Consequently,  to  order  the  plaintiff  to 
drill  In  the  old  hole  was  not  shown  to  be 
an  act  of  negligence.  As  to  the  alleged 
negligence  of  the  deiendants  in  knowingly 
employing  an  incompetent  foreman,  there 
Is  not  a  particle  of  proof  of  Hill's  Incompe- 
tency, or  of  knowledge  thereof  on  the  part 
of  the  defendants.  Sncb  fnronipetenry 
could  not  be  Inferred  from  bis  conduct  In 
this  transaction,  because, as  shown  above. 
It  was  not  proved  to  be  in  any  respect 
negligent.  The  evidence  only  shown  that 
the  plaintiff  suffered  a  misfortune  Incide&t 
to  the  dangenms  class  of  work  In  which 
he  engaged.  Mo  one  seems  to  have  aiu- 
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pccted  that  the  dynamite  was  still  nnex- 
ploded  ttt  the  time  wbea  the  plalotlff  was 
urdered  to  drill.  Hill  and  Holden  differed 
In  opinion  as  to  whether  the  first  firing 
had  sent  off  the  dynamite;  bnt,  after  the 
explosion  of  the  second  cbante  of  powder 
In  the  aamn  hole,  there  appears  oo  reason 
why  either  should  think  that  the  dyna- 
mite Btili  lay  there  anexploded,  not  bav- 
in);; "gone  out  at  the  bottom  through  the 
crevices  or  flssureH  In  the  rock, "as  Hill  be- 
lieved It  had  done  on  the  first  explosion. 
The  plaintiff,  us  he  alleges  In  his  declara* 
tlon,  objected  to  drilling  nearthe  old  hole, 
not  because  ot  any  possible  danger  there, 
but  because  he  "had  been  Informed  that  a 
bule  drilled  too  near  to  another  hole  that 
had  been  previously  blasted  was  liable  to 
t»e  defective  for  the  purpose  of  the  blast- 
ing, by  reason  of  fissures  liable  to  bemade 
l>y  the  prior  blaating  in  the  rock."  There 
befnsnu  evidence  of  negligence  on  the  part 
either  ot  the  fonnian  or  of  the  defendants 
the  Judgment  of  nonsuit  was  proper.  The 
coort  below  rested  Its  Judgment  on  the 
Kround  that  the  plaintiff  and  Hill  were 
fellow-servants,  and  the  defendants  were 
not  liable  for  the  negllfcence  of  Hill.  The 
plaintiff  contends  that  Hill  was  the  defend- 
antB"*Keneral  superintendent, "  standing 
In  their  plara  and  representing  them.  The 
declaration  calls  him  by  the  less  preten- 
tions designations  of  "foreman**  and 
"boss,"  and  it  Is  not  clear  from  the  evi- 
dence tliat  he  was  anything  more  at  the 
time  of  the  injury.  It  may  be  that  the 
court  rightly  granted  the  nonsuit  for  the 
reason  above  stated.  Whether  this  Is  true 
nr  not,  on  the  evidence  adduced  by  the 
plaintiff  there  could  be  no  recovery.  Judg- 
ment affirmed. 


Austin  et  a/,  v.  Applino. 
(Supreme  Court  of  Georgia.  Nov.  10, 1801.) 

IltSTBUCTIOlf 8  —  ISlVMt  TO  EmPLOTB— ASSUKPTIOK 

OP  BiBK— Aonoir  aoaixst  PAsmBsair  —  Lu.- 

BILITISS  OP  BBTIBINO  PaBTIOH. 

1,  It  was  not  error  lor  the  ootirt  to  address 
the  Jury  in  this  oase  In  the  same  terms  fts  were 
used  iQ  Parker  v.  BaUw^r  Co.,  88  Qa.  MO,  10  S. 
E.  Rep.  888. 

S.  It  was  not  error  to  deoUne  to  charge  that, 
if  the  plalDtiff  had  tb»  same  means  of  knowing 
tbe  defect  in  the  faBteniog  of  the  rope  as  the  de- 
fendant had,  be  cannot  recover;  Itappearing  that 
the  duty  of  Inspection  did  not  rest  apon  him, 
Ilor  was  it  error  to  decline  to  charge  that  U  tbe 
plaintiff  oonunenced  to  ase  tbe  door  knowing  its 
condition,  and  continued  in  defendant's  service, 
the  door  remaining  in  the  same  condition,  his 
ooDtinaance  In  tbe  service  would  be  a  waiver  of 
any  claim  npcm  tbe  defendants  to  furnish  greater 
safeguards;  the  evidence  being  that  the  ^or  did 
not  oonUnae  in  tbe  same  condftioii. 

8.  Where  three  persoos  are  sued  a«  a  part- 
nership, and  two  of  them  file  pleas  of  non-part- 
nership, and  the  wbole  oase  Is  tried  together,  a 
verdict  against  all  three  by  name,  oooatrued  In 
the  llKbt  of  tbe  pleadings,  is  s  ibidlng  that  they 
are  all  liable  as  partners,  and  la  equivalent  to  a 
verdict  against  the  partnership. 

4.  Where  tbres  persons  compose  a  partnership 
under  a  name,  such  as  the  Fulton  Lumber  &Han- 
ufaoturins  Company,  which  does  not  disclose  tbe 
individual  name  ot  an v  partner,  and  two  of  tbem 
withdraw,  and  the  third  oontinues  business  at 
tbe  same  place,  and  under  the  same  partoersbip 
name,  a  person  dealing  with  bim  cannot  hold  the 
retired  members  of  tbe  firm  responsible,  it  he 
had  never  dealt  wi^  the  firm  baton  dlssolutlonf 


and  had  no  knowledge  of  the  persona  constituting 
the  same,  either  before  tbe  dissolution  or  at  tbe 
time  of  the  dealing  in  question.  This  Is  true  al- 
though no  notice  of  the  dissolution  had  ever  beta 
given  fn  any  manner. 

5.  Where  three  persons  are  sued  as  partnera. 
and  no  partnership  Is  eatabllabed,  the  verdict 
may  be  ajpUnst  one  cmly. 

6.  Tbe  recovery  being  correct  as  to  one  of  tbe 
defendants,  and  obviously  incorrect  as  to  the 
other  two,  the  Judgment  is  alBm  ed  as  to  tbe 
former,  hut  reversed  as  to  the  latter,  with  dlreo- 
tlon  that  tbe  action  be  dismissed  ss  to  them. 

(r^IIahtM  by  the  Court.) 

Errfjr  from  city  court  of  Atlanta;  How- 
ard Van  Epps,  Judge. 

Action  by  H.  B.  Appling  against  T.  U. 
Austin  and  others.  Verdict  and  Judgment 
for  plaintiff.  Defendants  bring  error. 
Modified. 

Cuudler  <ft  Thomson  and  W.  A.  Ray- 
good,  for  plaintiffs  in  error.  P.L.  Mya&tt 
A  Soiif  for  defendant  In  error. 

Lumpkin,  J.  1.  Juries  ought  to  agree 
upon  verdicts  whe^iever  they  can  conscien- 
tiously do  so,  and  It  is  not  improper  for 
the  court  to  aid  them  in  recouciling  their 
differences  of  opinion  by  such  language  as 
the  following:  "If  you  disagreed  about  a 
matter  of  law,  I  could  aid  you ;  but,  as  it 
is  a  matter  of  evidence,  I  cannot  aid  yon, 
as  you  are  Judges  of  the  evidence,  except 
by  Home  rules  of  law  for  your  guidance. 
T  can,  however,  give  you  this  rule :  In  civ- 
il cases,  where  tbe  Jury  cannot  reconcile 
the  testimony  of  witnesses  conflicting, 
they  can  find  a  verdict  according  to  the 
prupcnderance  of  the  testimony.  This 
Jury  is,  In  the  eyes  of  the  law,  as  capable 
of  deciding  this  rase,  and  reaching  a  ver- 
dict, as  any  other  that  may  be  Impaneled 
hereafter;  and  I  am  dlspooed  to  give  yoa 
some  further  opportunity  to  conslderyour 
verdict.  Go  to  your  room,  and  make  an 
honest  effort  to  agree  on  a  verdict,  and 
follow  the  ruleii  I  have  given  you,  and  I 
do  not  think  It  will  trouble  you  In  agree- 
ing." Parker  T.  Railway  Co..  83  Oa.  540. 
10  H.  E.  Rep.  238. 

2.  Appling  was  employed  as  a  common 
laborer,  and  It  was  proved  that  it  was  no 
part  of  his  duty  to  Inspect  the  machinery 
and  appliances  used  in  the  prosecution  of 
the  business.  If  such  a  duty  had  devolved 
upon  blm,  he  might  have  been  chargeable 
with  knowledge  of  any  defect  which  exist- 
ed In  tbe  fastening  of  the  rope.  Otherwise, 
be  had  a  right  to  rely  upon  the  Judgment 
of  the  superintendent;  It  not  appearing 
that  the  defe«-t,  If  it  existed,  could  be 
readily  detected.  It  appears  that  the  door 
did  not  remain  in  the  same  condition  In 
which  It  was  when  Appling  commenced  to 
use  it,  and  that  tbe  change  in  Its  condi- 
tion, or  In  the  fastening  of  the  rope  at- 
tached to  it.  caased  Itto  fall.  Under  these 
eircnmstances,  the  court  did  right  in  de- 
clining to  give  the  charges  set  forth  In  the 
second  head-note. 

3.  Verdicts  must  have  a  reasonable  con- 
struction In  the  light  of  the  pleadlnga  ap- 
on which  they  are  based.  Hence,  where 
three  persons  are  sued  as  a  partnership, 
and  two  of  tbem  file  pleas  denying  the 
partnership,  and  the  question  whether 
these  two  were  in  fact  partners  Is  one  of 
tbe    most  seriously    contested  lasuee 
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tbe  Jury  Intended  to  raake  them  all  liable 
mm  (wrtoere.  This,  certainly,  is  a  com- 
mon-flense view  ol  sucli  a  verdict,  under 
CIlMe  drcanistanccH ;  nnd  we  are  not 
aware  ot  any  rule  oi  construction  which 
tiliutiUl  prevent  giving  it  the  eBeetlt  vas 
uiuuifetjtiy  intended  to  have. 

4  TlM  tviAmea  ebon  b^ycmd  ccmtro* 
T«ny  that  Aiding  bad  no  deaNngB  with 
either  Amtln  or  Boylatnn,  and  that  he 
did  uot  even  know  they  bad  been  uiem- 
bers  of  the  firm  composing  the  Fulton 
Lumber  &  Miinufacturing  Company  until 
after  he  was  injured  Ue  was  not  even 
arquuinted  with  tbem,  nnd  in  no  way  act- 
ed on  the  faith  ot  tbdr  being  members  ot 
aucb  firm.  In  poiut  of  tact,  tbey  were  not 
members  of  it  when  be  bejcui  work  at  the 
lunilier-yard  oa  a  laborer.  Before  this 
tiiuf  tliuy  lind  been  members  of  thin  firm, 
but  had  retired  from  It.  It  Is  true  that, 
after  their  retirement,  Dobbs.  the  re- 
maining member,  retained  the  same  firm 
uome.  kept  Its  sign  over  the  door,  and 
used  sonw  ol  the  letter-beads  and  bill- 
heads oi  the  uld  ooncern.  These  letter- 
heads and  bill-heads,  however,  did  not  dis- 
close who  composed  the  old  firm.  On 
them  it  appeared  thnt  T.  H.  Austin  was 
president ;  W.  E.  Dobbs,  general  mana- 
ger; A.  D.  Boylston,  secreta  ry  aud  treasur- 
er; and  John  M.  La  Fontaine,  superin- 
teodent,— of  the  Fulton  havaimeA  Manu- 
factarlng  Company.  The  natnral  Im- 
pression would  be  that  this  company  was 
a  corporation  having  these  persons  for  its 
oflicern.  La  Fontaine,  In  point  of  fact, 
W(iK  never  a  member  of  the  firm,  but  any 
Inference  tliat  either  of  the  others  was 
sueli  nicnilier  would  be  equally  appHcalile 
to  liim;  yet  there  la  no  pretense  that  he 
could  be  made  liable  to  the  EdaiatlCf  in  this 
case.  Section  1885  ot  the  Code  provides 
as  follows :  "  The  dtssolation  of  a  partner- 
ship by  the  retiring  ot  an  ostensible  part- 
ner must  be  made  known  to  creditors  nnd 
to  the  world.  By  tlie  retiring  of  a  dor- 
mant partner,  It  must  lie  made  known  to 
all  who  had  knowledge  of  bis  connection 
with  the  firm."  In  a  case  like  this,  where 
the  style  of  the  firm  does  not  disclose  the 
Individual  name  of  any  partner,  although 
the  members  of  tlit*  firm  mny  not,  strictly 
H|)eaKing,  be  durinant  purtners,  yet  it 
wonUl  seem  that  the  law  iih  to  the  kind  of 
notice  whk'li  wliould  be  given  where  u  dor- 
mant partner  retires  would  justly  beappli^ 
cable.  In  such  ca8es,asappearsbythesee- 
tion  quoted,  the  notice  need  be  g^ven  to 
those  only  who  had  knowledge  ot-  soch 
partner's  connection  with  the  flmi.  This 
application  of  the  law  can  surely  work 
no  hardship,  certainly  not  In  a  case  of  this 
kind.  Applintj  did  uot  en;iaj;e  in  the  serv- 
Ict.'  of  Duliils  n|M)ii  the  idea  that  Ausliu 
aud  Boylstou  were  his  partners,  and  his 
injury  was  in  no  wise  oQeaalooed  by  rea- 
son of  an  oTuueous  supposition  upon  his 
part  that  they  l)elonged  to  the  firm,  or 
had  ever  belonged  to  It.  He  treated  with 
Dobbs  alone,  not  knowing,  and  doubt- 
less not  caring,  whctlier  he  had  partners 
or  not.  or,  if  so,  who  thoy  were.  It  would 
thqi'efore  seem  entirely  conti-ary  to  justice 
to  make  Austin  and  BuylsLou  liable  to 


Partn.  p. '4^;  Richards  v.  Hunt,  63  Ga. 
342;  Richards  v.  Butler,  Id.  593. 

5  and  6.  Where  a  suit  is  brought  against 
three  persons  us  partiier.s,  charging  them 
with  the  |)erpetr(i tiou  of  a  tort  whereby 
the  plaintiff  wa.H  injured,  and  he  fails  tt> 
establish  the  existence  of  the  partner- 
ship, bat  does  adbow  by  the  teattaony 
that  one  of  these  three  persons,  and  that 
one  only.  Is  liable  to  him  fur  the  IhJdtt 
suataineil,  a  verdkt  agaliut  the  latter 
would  be  proper.  The  rulin«r  here  road* 
is  in  harmony  with  the prlneiplelald down 
In  many  authorities,  that  for  torts  part- 
ners are  jointly  and  severally  liable;  and 
tnis  court  has  settled  the  doctrine  tiiat  1b 
this  state,  avBu  in  a  snifc  asaloat «  pslt^ 
nerehip  founded  on  contract,  a  Tartlet 
against  only  one  oS  the  alleged  partnera, 
if  warranted  by  the  evidence,  is  austalaa- 
ble.  Wooten  v.  Nail,  18  Ga.  609;  Franeia 
V.  nickel,  6S  (Ja.  255;  Maynard  v.  Ponder. 
7a  Ga.  6W;  Ledbetter  v.  Dean,  82  Ga.  7»0» 
9  S.  E.  Bep.  720;  Bcofleld  v.  Jones.  85  Ga. 
816.  823, 11  a.  E.  Bep.  1082.  Tbe  evideDce, 
we  think,  Issafficleat  to  anstaio  tbe  ver- 
dict as  to  the  defendant  Dobbs.  We  taava 
already  shown  U  cannot  be  sustaiatsd  as 
to  the  other  two  defendants.  Inaanmeh, 
therefore,  as  the  verdict  might  have  bees 
found  against  Dobbs  aloite,  the  same  le- 
suit  may,  we  think,  be  properly  accom- 
pUshed  by  conflnkiM  It  to  IiIm.  Accord- 
ingly, as  to  Dobhs  tbe  Jadgment  Is  aJ- 
firmed,  and  as  to  Aastin  and  Boylstoo  It 
Is  reversed,  and  we  direct  that  as  to  tbess 
the  action  b«  dismissed.  Jadsvent  af- 
firmed in  partaadnmmtdlavwt) 
direction. 


Palubb  et  al.  Shith. 

(AvFsme  ODurt  of  Oemvio.  ^.a8.USi.) 

Dbsd  ax  iUaawp  TTiiais  riiinni  fliwwai 
jam  OF  Wmrnmuk. 

1.  A  conveyance  of  land,  executed  by  a  mar- 
ried woman  in  paymeat  of  her  husband's  dec:^ 
though*  declared  by  the  statute  absoluiely  void, 
li  omyseai  sninu  koc; and  upon  herelection  to 
treat  it  as  void;  coverture  belDg  a  perscmni  priv- 
Uege,  which  is  not  available  in  behalf  of  a 
stranger  to  her  title. 

ii.  That  a  deed  by  a  hasbaod  aod  wife,  mads 
in  1609,  recites  on  its  faoe  that  the  property  ksi 
been  set  apart  as  a  homestead,  without  speal^>> 
inf^  to  whoni  or  as  whose  property  it  had  baen  ■» 
set  apart,  will  not  defeat  tbe  deed  as  a  am- 
veyance  of  tho  wife's  prior  title  to  the  premiaas, 
the  deed  being  execated  in  tbe  state  of  AiabaiM, 
and  no  actual  occupation  of  the  property  aa  a 
homestead  then  or  {wavioosly  tiaiag  ■hown,  and 

.  not  anpearing  tuit  the  Mskan  of  tha  dssft 
then  or  afterwards  reelded  in  Qeor^a^ 

(JSifltobits  bi/  the  Court) 

Error  from  superior  conrt.  Fulton  coun- 
ty; Marshali.  J.  Clarke,  Judge. 

Suit  by  Palmer,  Stewart  &  Co.  against 
J.  M.  Smttb  to  recover  land.  Verdict  aaS 
Judgment  for  defendant.  Plain tlllk  brine 
error.  Roveraed. 

The  following  is  the  official  report: 

Palmer,  Htewart  &  Co.  brooght  com- 
plaint against  Smith  for  a  eertaiu  tract  uf 
land  in  Fulton  county.  The  evidence 
showed  that  in  18(10  one  James  Jett  was 
in  putwession  of  the  laud,  and  had  been  (or 


several  years  preTlonsly.  Hecahreyefl  It 
to  Thrasher,  who  eonreyed  It  to  one  Sells 
In  1865  or  1866.  and  Sells  went  Into  puHse«- 
slon,  and  conveyed  to  one  Boyd  in  l!^. 
Boyd,  In  March,  1869,  conveyed  to  Mrs. 
WallH,  the  wife  of  W.  W.  Walls  Walls 
was  Indebted  to  the  plalntlffR  on  three 
notes,  and  plalotlfls  took  a  deed  to  the 

Qierty  from  Mr«.  "Walls  and  W.  W. 
Is  In  October,  1868,  In  settlement  of  the 
notes.  This  last  deed  contained  the  fol- 
lowing clause:  "The  said  premises  de- 
scribed having t>een recently  set  apart  as  a 
homestead  by  the  ordinary  of  Fulton 
coonty.  6a,,  to-wlt,ln  the  month  of  April, 
1869. "  WaltsteBtifled,  among  other  things, 
that  bA  bonght  the  laud  from  Boyd,  and 
the  deed  was  made  to  hts  (Walls*)  wife, 
and  he  and  his  wUe  afterwards  sold  to 
plalntlfTs.  Defendant  Is  now  In  poRsedalon 
of  tbe  premises,  but  the  nature  of  his  pos- 
session or  of  his  claim  to  the  property 
doesoot  appear.  Plaintiffs  have, through 
ttielr  agent,  been  paylnff  taxes  on  the 
property  simw  the  deed  was  made  them, 
bnt  havo  not  been  In  poBsessIon  of  the  lot. 
The  jury,  under  direction  of  the  court,  re- 
turned a  vfrdlct  for  defendant,  and  plaln- 
tlOs  moved  for  a  new  tr!al,  which  motion 
was  overruled,  and  they  excppted.  The 
groonds  of  the  motion  were  that  the  ver- 
dict was  contrary  to  law,  evidence,' etc. ; 
that  the  court  erred  In  charging  the  Jury 
to  And  for  the  defendant;  and  for  newly- 
dlpcovered  evidence.    In  support  of  the 
laHt-mentloned  ground  the  plaintiffs  pro- 
duced the  afildavltof  thelrattomey.tothe 
following  effect:   He  had  received  letters 
from  W.  W.  Walla,  attached  as  e:thlbitsto 
bis  affldavlte.  since  the  verdict  was  ren- 
dered. In  whlcb  Walls  states  that  his  wife 
is  dead,  leaving  only  one  child ;  that  this 
knnwledgebas  come  to  deponent  since  the 
verdict,  and  he  did  not  know  of  It  trntll 
be  received  the  letter;  that  the  evidence  is 
niaterial  underthe  ruling  nf  the  court  that 
tbe  deed  from  Mm.  Walls  to  plaintiffs  was 
'void;  that  deponent,  as   attorney  for 
l»IatntllflB,  who  reside  In  Virginia,  has  had 
the  sole  management  and  care  of  the  case 
In  Its  preparation  and  trial,  and  the  facts 
thereof  connected  with  this  motion  are 
only  known  to  him ;  that  he  has  oot  ob- 
tained the  affidavit  of  Walls  to  the  facts, 
because  Walls  Is  inimical  to  the  Interest 
Bnd  recovery  of  plaintiffs;  and  from  other 
letters  received  from  Walls,  who  Ilvee  In 
Alabama,  be  knew  It  was  nseless  to  ask 
liloi  to  give  his  affidavit  to  the  troth  of 
the  facte;  and  that  deponent  had  used  due 
diligence  in  discovering  and  preparing  tbe 
evidence  In  the*case.   The  first  of  the  two 
lettemattauhed  as  exhibits  stated  that  the 
writer  bad  noticed  In  a  paper  the  decision 
fn  this  case;  that  his  son,  who  was  Just  of 
atce,  was  going  to  commence  salt  for  the 
property ;  and  tt^e  writer  saw  nothing  to 
Keep  this  eon.  the  only  child  of  Mrs.  Walls, 
from  recovering  the  property.  The  oth- 
er letter  stated  that  the  writer  did  not 
linow  that  be  could  claim  any  of  his  de- 
<reu8ed  wife's  estate,  as  the  money  that 
paid  for  the  land  belonged  to  her  end  not 
film, and  asbe  had  deeded  hiarigbtsaway. 
ir  be  ever  had  any,  though  that  did  not 
affect  tbe  claim  of  his  son,  wbo  conld  re- 
cover, etc. 


e.  SMITH. 


Fulton  ColvOJe,  to 
John  L.  Hopkiaa  A  .  \ 
error. 

SiMHONB,  J.  1.  Uni 
the  judge  directed  tiw  \ 
diet  In  favor  of  Sml  i 
the  ground  that  tbe 
from  Walta  and  his  i  1 
art  ft  Co.  was  made  1  ' 
meat  of  her  bnsbau 
therefore  void  under  : 
Smith,  the  defendant  ' 
The  record  does  not  t 
privy  In  blood  or  e  : 
Where  a  married  woi  i 
rate  estate,  conv«yi 
third  person  in  payn  ■ 
debts,  and  afterward]  i 
property,  or  to  cance 
wUI  be  declared  vole 
against  all  persons  w 
It  was  made  for  ancb 
she  baa  conveyed  bi  ■ 
payment  of  her  hnsl  i 
party,  and  another  r  i 
of  the  property,  wh  i 
with  her  In  blood  c  ' 
therefor  by  the  vendet 
fendant cannot  set  u  i 
tbe  deed  is  void  hecau 
of  the  husband's  det  1 
wife  Is  a  personal  p  - 
her  or  her  privies;  at  '. 
not  set  It  opt  no  stran  i 
do  so.  The  property  • 
der  such  circumstanc ! 
and.  If  she  honestly  w 
the  hands  of  ber  vendt  i 
husband's  just  debts,  i 
to  claim  It  for  herse 
stranger,  wbo  does  nc  i 
set  up  this  defense,  an  I 
to  his  pocket?  The  | 
personal  privilege,  ant 
taut  can  avail  bimsel 
OHury  Is  also  a  person,  i 
one  but  the  party  pro: 

ftrivles,  can  take  advi, 
0  cases  of  lusolvrncy. 
of  coverture  Is  also  a  y 
the  wife,  and  can  aval, 
self  and  her  privies, 
thatnndertbefacta  as  i 
ord  the  deed  from  Wal 
er,  Stewart  &  Co.  wii 
tween  these  parties.  !l 
Qa.  746.11  S.  E.  Rep.  4(1 
62  Ua.  741 ;  1  Walt,  Act, 
V.  Johnson,  (Ind.  Si 
418;  Benuett  v.  Mattl  f 
N.  E.  Bep.  390,  and  11 
earance  Co.  v.  Baker,  7 
a.  The  deed  above  ni 
tbe  following  clause:  " 
described  having  beeii 
as  a  homestead  by  tbe 
county,  Georgia,  to-wl 
April,  1869.  •*  Counsel  ! 
error  contended  that 
stead  property,  and  e 
be  maintained  upon  th 
are  seeking  to  recover)] 
on  chat  deed,  and  tbe 
denied  tu  the  court  the 
or  enforcing  aocb  a  ]nd 
facte  reoorted.  tbe  prb 
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OoM  not  apply.  The  eTldeoee  does  not 
sbow  to  whom  or  oot  of  whose  property 
the  bomestead  was  set  apart.  It  dues  not 
ahow  that  Walla  and  hts  wife  ever  occu- 
pied the  land  as  a  homestead,  uor  does  It 
ahow  that  they  ever  resided  tn  the  state  ol 
Georgia;  but  we  can  Inter  that,  II  they 
ever  did  reside  In  Qeorgia,  they  had  re- 
mured  to  the  state  of  Alabama,  because 
the  deed  In  controversy  was  executed  in 
that  state,  and  the  two  letters  from  Walls, 
the  busbHnd,  a  ttached  to  the  motloo  tor  a 
new  trial,  show  that  he  still  resides  In  Al- 
abama. It  they  had  never  resided  In  this 
Htate,  no  homestead  could  have  been  set 
apart  to  them  nnder  Its  laws.  It  they  had 
bad  a  homestead  aet  apart  to  them,  and 
removed  from  this  state  to  another, under 
the  reasoning  of  the  dc  Ulon  In  the  case  of 
Bank  v.  Smlsson,  73  Gu.  422,  they  lost 
their  homestead  rights  In  the  property.  If 
this  property  was  the  wife's.  Its  home- 
stead could  not  have  been  set  apart  to  them 
out  of  tt.  We  think,  therefore,  that  the 
facts  as  dlKlosed  by  the  record  could  not 
defeat  the  deed  as  a  conveyance  of  the 
wife's  prior  title  to  the  premlsei.  Jad^- 
ment  reversed. 


Martin  t.  Bdrowtn  at  al. 

(Supreme  Cow*  of  Oeorgki.  Nov.  88, 1891.) 

PsTrriox  FOR  IxjuNOTiox— VBBinaA.noiT— Rbsoib- 
BioN  or  Sii<B  —  Appointmbnt  or  Riobivbr— 

Contempt. 

1.  Although  the  set  of  18S7  requires  a  peti- 
tion for  inlunction  and  receiver  to  be  verified, 
yet,  wtiero  the  verification  la  imprarfect,  the  defl- 
oiency  may  be  supplied  by  MlBdavtte  at  the  hear- 
ing in  case  the  presiding  Judge  shall  think  prop- 
w,  in  the  eiorcioo  of  his  dUcretioo,  to  proceed 
on  tbe  defective  v^flcatlon.  It  is  best,  how- 
ever,  to  require  proper  veriflcatlou  before  any 
action  is  taken  on  the  pe<:it!on. 

3.  A  petition  by  the  vendors  of  goods  against 
an  Insolvent  purchaser,  alleging  fraud  in  the  por- 
ehase  and  repudiating  the  contraot  of  sale  on 
that  account,  has  equity  on  which  to  proceed  to 
reclaim  the  goods  or  their  proceeds  Id  tbe  bauds 
of  such  purchaser.  This  equity  bolds  equally 
whether  tbe  term  of  credit  has  expired  or  noL 
In  such  case  a  receiver  may  be  appointed  to  lake 
charge  of  money  and  books  of  account. 

8.  An  order  appointing  a  receiver  is  snfB- 
elently  specific  In  (ta  description  aa  to  notes  and 
booka  of  account  which  apeotfies  them  thus: 
'*The  books,  notes,  and  accounts  of  all  kinds  of 
the  said  defendant  in  tbe  business  of  selling 
oigara,  sauS,  tobacco,  and  other  goods. " 

4.  Where,  in  his  sworn  answer  to  a  rule  for 
contempt  in  not  surrendering  up  to  a  receiver 
bis  money,  books,  notes,  and  acoounts,  tbe  de- 
fendant alleges  that  he  cannot  make  the  surren- 
der becanse,  before  the  tiUng  of  tbe  petition,  he 
paid  the  money  and  transferred  the  other  assets 
to  bis  sister  In  discharge  of  a  bona  fide  Indebted- 
new  to  her;  that  she  now  has  possession  of  the 
money,  books,  notes,  and  accounts,  and  they  are 
nut  now  In  his  power,  poaseasioD,  or  control, — 
and  where  this  answer  is  supported  by  the  am- 
davlt  of  the  sister,  whose  credibility  as  a  wit- 
ness is  UDimpeaohed,  she  admitting  on  oath  that 
she  bas  the  assets,  and  it  farther  appearing  that 
she  Is  solvent  and  at>le  to  respond  to  the  plaintiffs 
or  the  receiver  for  the  same,  and  that  she  is  a 
resident  of  the  county  where  the  salt  is  pending, 
the  ansn'er  thus  supported  is  sufBoient  to  relieve 
the  defendant  from  the  Imputation  of  willful  con- 
tempt, and  the  rule  against  him  should  be  dis- 
cliarged;  more  especially  as  the  plaintiffs,  ander 
tbe  facta,  are  not  dependetit  upon  this  harsh  pro- 
oeeding  to  reallxethe  assets  In  question,  but  may 
reach  the  aamo^  U  tbe  testimony  above  reeited 


be  false,  either  by  making  the  sister  a  party  de- 
fendant in  the  cause,  or  by  a  regalar  action 
against  her  at  the  suit  of  the  receiver. 

5.  Irregularities  in  proceedings  f<v  contempt 
are  Immaterial  where  the  result  u  a  snfllcient 
purging  of  the  contempt,  and  a  oonsequeDt  dis- 
charge of  tbe  rule.  Judnneafe  affirmed  as  to  tbe 
Injonetiim  and  receiver,  bat  reversed  aa  to  tba 
attachment  t<x  contempt. 
{aylldbm  by  tiu  Court) 

Error  from  superior  court,  Fulton 
county;  R.  H.  Clark,  Judge. 

Petition  of  W.  H.  S.  Burgwyn  and  othtfrs 
against  J.  W.  Martin.  Judgment  for 
plaintiffs  for  an  Injanctlnn  and  receiver, 
and  attachment  against  defendant  for 
contempt  In  failure  to  turn  over  certain 
property  to  the  receiver.  Defendant  briuss 
error.  Modified. 

Mayson  &  Hill  and  Bopktas  A  Son.  for 
plaintiff  In  error.  Glenn  &  Maddoi,  Bei^. 
PblUlpa,  and  neU  <fi  GoodwUi,  for  defend- 
anta  In  error. 

Suiuoi^»J.  Tbe  original  petltloo  of 
the  plaintltib  was  sworn  to  by  Haralson, 
their  agent,  who  made  affidavit  "that 
the  facts  stated  In  the  foregoing  petition, 
so  far  as  they  were  stated  on  nla  own 
knowledge,  were  true,  and,  so  far  as  atat- 
ed  upon  the  knowledge  of  others,  be  be> 
lleved  them  to  be  true."  At  the  hrarlnir 
the  defendant  moved  to  dismiss  tbe  peti- 
tion on  the  ground  that  It  was  not  snfB- 
clently  verified.  Tbe  motion  was  over- 
ruled, and  the  hearing  was  had,  when  an 
amendment  was  filed,  tbe  affidavit  to 
which  stated  posi  lively  that  the  facts  con* 
talned  therein  were  true.  Affidavits  from 
other  persons  were  also  filed,  sastainlng 
the  allegations  In  the  bill  and  amead- 
meutB.  While  the  act  of  1887  (Acts  1887.  p. 
64)  declares  that  a  petition  which  seeks 
an  extraordinary  equitable  nAld  or  reme- 
dy must  be  verified,  and  while  we  think  It 
Is  tbe  better  practice  fora  Judge  to  require 
petitions  seeking  extraordinary  equitable 
relief  or  remedies  to  be  p<>8itlvely  verlfled 
before  he  grants  any  order  thereon,  still. 
If  the  petition  sbonld  be  Imperfectly  veri- 
fied, the  deficiency  may  be  supplied  at  the 
hearing  by  a  new  affidavit  to  the  petition, 
or  by  the  affidavits  of  other  perauns,  if. 
In  the  exercise  of  bis  discretion,  he  should 
think  proper  to  proceed  on  the  defertive 
verification.  If  the  iodge  sbonld  refuse  to 
proceed  on  account  of  tbe  Insofflrlenry  of 
the  verification,  we  would  not  hold  tbe 
ruling  to  be  erroneoue.  Boykln  t.  Bp- 
stein.  87  Oa.  an,  IS  8.  B.  Rep.  IS.  If,  how- 
ever, the  Judge  seev  proper,  In  the  exercise 
of  his  discretion,  to  allow  the  petition  to 
be  properly  verlfled.  either  by  a  new  affi- 
davit of  tbe  plaintiff,  or  by  affidavits  of 
others  who  know  tbe  tacts,  we  will  not 
control  hlB  dtacretton  In  so  doing.  Shan- 
non V.  Fechbelmer,  76  Oa.  86 ;  Alspaugb 
Adams.  80  Ga.  346,  5  S.  C.  Sep.  496. 

2.  The  defendant  also  moved  to  dismiss 
tbe  petition  on  the  ground  "  that  tbe  peti- 
tion and  amendments  did  not  make  out  a 
case  for  the  relief  sought;  that  tbe  evi- 
dence did  not  authorize  the  appointment 
of  a  receiver;  that  no  recover  could  be 
had  for  money  lo  the  bands  ai  deteodant; 
that  the  appointment  at  «  recdw  for 
books,  notes,  and  accounts  was  nnantbor- 


Digitized  by  Google 


Ga.) 


HATHCOCK  e.  STATE. 


959 


Ized,  SB  the  remedy  at  law  was  complete; 
and  that  the  debts  of  the  petltiuiiera  were 
nut  due."  The  petition  charges,  in  eub- 
stance,  that  the  aeleadant  was  Insolvent; 
tbat,  at  tfae  time  he  made  the  purchase  of 
goods  from  the  plaintiffs,  be  had  no  inten- 
tion or  purpose  to  pay  for  the  same,  but 
his  intention  was  to  dlspoRP  of  them,  and 
put  the  money  in  his  own  pocket;  that  he 
did  Belt  a  targe  part  of  them  to  Gregg  & 
Co.  with  latent  to  get  the  stork  of  goods 
AO  sold  beyond  the  reach  of  bis  credTton ; 
that  bis  plan  was  to  acquire  goods  from 
the  plalntitfe  and  other  creditors  fraudu- 
lently, seU  and  dispose  of  them  in  like 
maner,  and  appropriate  the  proceeds  to 
blmself;  that  he  refused  to  make  any  pay- 
njents  on  his  debts,  and  hadevaded  all  his 
creditors,  and  declined  to  make  settle 
Tn«it8  with  them :  tbat  Or^g  &  Co.  claim 
they  are  bona  fde  purchasers  without  no- 
tice; that  the  defendant  sold  to  them  with 
the  Intent  and  purpose  to  delay,  defraud, 
and  hinder  the  petitioners  In  the  collec- 
tion of  their  debts,  and  to  put  the  said  as- 
setfi.  which  in  Justice  and  equity  belonged 
to  the  petitioners  and  other  creditors,  in 
the  shape  of  money,  and  thus  perfect  his 
Acheme  to  defraud  them  of  their  goods; 
tbat.  If  petitioners  failed  to  reach  the 
money  which  Gregg  &  Co.  paid  the  defend- 
ant, they  would  lose  their  entire  indebted- 
ness ;  that  this  money  ought  to  be  appro- 
priated to  the  payment  of  all  the  credit- 
ors, and  the  oniy  method  oT  reaching  it 
was  through  the  action  of  the  court ;  that 
they  had  sold  the  defendant  goods  on  the 
faith  of  certain  representations  as  to  his 
solvency  wade  by  him  to  Dun  A  Co.,  and 
tbat  said  representations  were  false;  that 
he  was  Insolvent  at  the  time  the  state- 
ments were  niade;  that,  the  good h  being 
sold  on  the  faith  of  the  stateroentt,  and 
they  being  false,  the  contract  for  the  sale 
thereof  was  void,  and  they  repudiated  It; 
and,  the  defendant  having  sold  the  goods 
to  a  boiiH  Sde  purchaser,  the  conrts  would 
follow  the  proceeds  of  the  sale,  because 
the  defendant,  not  having  acquired  title 
tu  the  goods,  had  no  tIMe  to  the  proceeds 
thereof,  but  held  the  same  for  the  use  of 
the  parties  from  whom  he  obtained  the 
goods.  It  may  be  fairly  Inferre<l  from 
these  and  other  allegations  that  the  notes, 
accounts,  and  money  were  the  proceeds  of 
the  goods  sold  defendant  by  the  plaintlRs; 
and  we  think  the  facts  alleged  were  suffi- 
cient to  authorise  the  plaintiffs  to  proceed 
to  reclaim  their  goods  In  the  hands  of  the 
parchnHer.or  reclaim  the  proceeds  thereof, 
In  case  they  had  been  dltiposed  of  to  Inno- 
cent purchasers.  According  to  these  alle- 
gations, the  defendant  was  Insolvent  at 
the  time  of  tfae  purchase  ot  the  goods,  and 
did  not  intend  at  tbat  time  tu  pay  tor  the 
same.  If  thnt  be  true,  the  sale  was  void, 
at  the  election  of  the  rendure.  The  pur- 
chaser obtained  nu  title  to  the  goods,  and 
the  vendors  could  reclaim  them  wherever 
found,  unless  ihey  had  been  sold  to  Inno- 
eent  pnrchaserH;  and  in  that  event  they 
would  have  a  right  to  the  proceeds  of  tfae 
jgoodfl  If  such  proceeds  weru  found  lu  the 
defendant's  posbpsaIub,  custody,  or  con- 
trol. Under  this  ntate  of  factH,  It  was  im- 
materia)  whether  the  debt  was  due  or  not. 
Where  a  debtor  by  fraudulent  means  has 


obtained  a  credit  In  thepurchase  of  goods, 
the  vendor,  npon  ascertaiulng  the  fraud, 
can  rescind  the  sale,  and  institute  proceed- 
ings to  claim  the  goods  or  the  proceeds 
thereuf,  whether  tfae  time  ot  credit  gflven 
the  purchaser  has  expired  or  not.  The 
contract  to  give  time  to  pay  for  the  gooda 
Is,  at  the  Instance  of  the  seller,  as  void 
as  tfae  contract  of  sale.  And  if,  In  sucb 
case,  It  Is  necessary  for  the  protection  ot 
the  rights  and  Interests  of  the  plaintiffs, 
the  court  may  appoint  a  receiver,  aud  re> 
quire  the  debtor  to  torn  over  to  sucfa  re- 
ceiver his  boobs  of  account,  and  notes, 
and  tfae  money  arising  from  the  sate  ot  tfae 
goods.  Ben].  Sale8,§451,  (Bennett'sAmer. 
Notss,  Ed.  1888,  p.  443;)  Cohen  v.  Me;rere, 
42  Ga.  46;  Johnson  v.  O'Donnell,  76  Oa. 
463. 

8.  The  order  appointing  tfae  receiver 
provided,  among  ntfaer  things,  that  be 
should  turn  over  "tfae  books,  notMi,  and 
accounts  ot  all  kinds  ot  the  said  defendant 
iu  the  business  of  selling  cigars,  snuff,  to- 
bacco, and  other  goods."  Objection  was 
made  by  tfae  defendant  In  the  court  below 
to  this  part  of  the  order  because  It  did 
not  specify  what  books,  notes,  and  ac- 
counts he  must  turn  over  to  the  receiver, 
and  It  was  impossible  to  comply  wltb  Ik 
as  it  stood.  We  tblnk  the  order  was  BUfl^ 
clently  specific  to  put  the  defendant  on 
notice  of  what  books,  notes,  and  accounts 
he  must  turn  over.  In  fact  the  order  spec- 
ifies that  tliey  were  the  books,  notes,  and 
accounts  "in  the  business  of  selling  cigars, 
suuff,  tobacco."  etc.  The  defendant  was 
a  clgnr  and  tobacco  dealer.  Plaintiffs 
had  sold  him  cigars  and  tobacco,  and  they 
had  Institnted  this  suit  to  recover  tfae  ar- 
ticles sold,  or  the  proceeds  thereof.  The 
litigation  was  entirely  about  these  mat- 
ters. So  far  as  the  record  discloses,  the  de- 
fendant had  no  other  basiness  than  that 
ot  dealing  in  cigars  and  tobacco;  and,  1|- 
he  bad,  the  order  did  not  call  tor  the 
books,  notes,  etc..  In  any  other  business. 
It  seems  to  us  that  the  order  was  suffl- 
clently  specific  to  put  a  man  ot  the  weak- 
est mind  on  notice  of  wbat  buoks,  notes, 
and  accounts  were  required  of  him. 

4,  B.  The  fourtfa  head-nute  fully  covers 
the  qnestlon  decided,  and  needs  no  further 
elaboration.  The  fifth  head-note  likewise 
covers  bome  minor  points  of  irregularity 
made  In  the  bill  of  exceptions;  and  it  is- 
needless  to  comment  upon  them,  as  we 
hold  that  the  defendant  had  sufficiently 
purged  himself  of  contempt.  Judgment 
affirmed  as  to  injunction  and  receiver,  but 
reversed  as  to  the  atlacbment  for  con- 
tempt. 


Hatboock  t.  Stats. 

(Supreme  Court  of  Oeorgia.   Nov.  23,  ISBl.) 

BwnntLINQ  —  RSPKBSB^ITATIOltS  Afl  TO  WbaLTH— 

ImnoTHiNT— VsaDicr—  Bbmtbfcb—  Sevxhai. 

CODNTS— BVIDBNCB— ChAUOTBK. 

1.  KepreseDtatlons,  by  a  party  applying  for 
credit,  that  he  waa  perfectly  solvent,  and  re- 
sponaible  for  bis  debts,  and  was  good  for  his  ob- 
ligations, are  representations  of  nis  reBpectabil- 
Ity  and  wealth,  and,  if  false,  are  within  neotion 
4687  of  the  Code,  wblctk  declares  that,  **if  any 
person,  by  false  representation  of  bis  own  re- 
spectablUty.  wealto,  or  mercantile  ourreapood- 
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a  cbeat  and  swindler. " 

2.  Where  the  trial  is  had  at  the  same  time 
aa  two  oouDts  in  an  accusation,  a  verdict  of 
cuilty  on  one  count  alone  is  an  acqalttal  7a  the 
other;  but  such  acquittal  does  not  ritiate  the 
cOQvictlOD,  although  both  counts  may  relate  to 
the  same  transaction. 

8.  Where  goods  are  obtained  by  false  repre- 
seotatiODS  mixed  with  true  ones,  if  the  false  are 
separable  from  the  true,  and  are  material,  and 
bad  a  material  iaflucnce  In  effecting  the  fraud, 
they  alone  may  be  alleged  in  the  indictment  or 
accusation,  and  the  conviction  will  be  upheld  al- 
tiiough  other  representations,  not  false,  consti- 
tuted a  material  part  of  the  inducement  on  which 
tbe  proseontor  gave  the  credit,  and  parted  with 
his  goods. 

-  4.  "Where  the  frnits  of  a  criminal  fraud 
amounted  to  more  than  tWO,  a  flue  of  {1,000  is 
not  an  excessive  or  unusual  panishmeDt. 

6.  The  sentence,  being  that  the  accused  "pay 
a  flue  of  one  thousand  dollars,  and  costs  of  this 
prosecution,  or  be  confined  In  the  common  Jail 
lor  twelve  months, "  Is  In  tbe  altnmatiTe.  When 
in  Uie  altemative,  the  imprisonment  is  a  part 
4)1  the  punishment}  sad  cannot  exceed  tbe  limit 
of  six  months.  Direction  given  to  modify  sen- 
tence as  to  imprisonment  in  ]all  In  accordance 
with  section  4705  of  the  Code. 

6.  An  affidavit  on  which  an  aecnsatioa  Is 
■foanded  in  the  city  court  may  charge  two  misde- 
meanors of  the  same  class  as  committed  by  the 
-same  person,  and  the  accusation  founded  thereon 
may  oousiat  of  two  counts,  each  charging  one  of 
'the  offenses  set  forth  in  the  aifldavit;  and  th^ 
prosecutor  will  not  be  compelled  to  el>:ct  be- 
-tween  these  counts  at  the  trial,  where  It  appears 
from  the  evidence  that  both  of  them  relate  to  the 
«ame  trsDsactlon. 

7.  Where  the  affidavit  sets  out  one  of  tlie 
offenses,  and  adds  the  facts  concerning  tbe  other, 
introducing  these  facts  with  tbe  phrase,  "the  de- 
ponent furuier  charges  and  Hcooses  the  said  W. 
H.  Hathcock  with  misdemeanor  in  this, "  the  ver- 
ification of  the  affidavit  Is  not  confloAd  to  these 
terms  of  accusation,  but  extends  also  to  the  facta 
.«8  set  out  in  the  subjoined  statement  as  to  the 
mode  of  committing  the  misdemeanor. 

8.  That  the  aouQsed  had  unlimited  credit  with 
another  house  was  not  relevant  upon  the  ques- 
tion of  whether  he  had  misrepresented  his  solv- 
ency to  tbe  prosecutor,  and  thereby  defrauded 
him. 

9.  Promissory  notes  of  the  accused,  exeonted 
after  the  misrepresentation  complained  of,  in  re- 
newal of  debts  existing  before,  were  admissible 
In  evidence  to  show  tbe  amoant  of  his  liabilities 
at  the  time  he  represented  himself  as  solvent. 

10.  Objoction  to  evidence  generally,  with  no 
statement  of  the  grounds  on  which  the  ohjectlon 
was  based  at  the  time  it  was  made,  will  not  be 
considered. 

11.  Proof  of  good  character  win  not  hinder 
-oonviction  if  the  guilt  of  the  defendant  is  plainly 

ftroved  to  the  satlsfautlon  of  the  Jury,  and  so  to 
nstruct  the  ]ury  is  not  "gratuitous,  unnecessary, 
argumentative,  and  hurtful  to  the  defendant " 

13.  The  verdict  was  warranted  by  the  evi- 
dence. 

{SuUatnu  by  the  Court.) 

Error  trotn  city  court  of  Atlanta ;  How- 
ard Van  Epps,  JndKe. 

Prosecution  agaiiiat  W.  M.  Hathcock  lor 
making  fraudulent  represetitationa  us  to 
bis  financial  reeponslbility.  Verdict  of 
guilty,  and  Judgment  tliereuu.  Defend- 
ant  bringn  error.  AiDrmed, 

J.  W.  Longino,  W.  Y.  Atkinfion,  Arnold 
Sk  Arnold,  and  T.  W.  Lat/iAin, Tor  plaintiff 
in  error.  F.  M.  O'Bryan,  City  Sol.,  and 
Roaser  &  Cjtrter,  for  the  State. 


Hathcock,  In  Fulton  county,  on  or  about 
May  28.  18S9,  did.  by  Taiw  and  fraudolent 
representatlous  as  to  file  own  napeetabtl- 
Ity,  wealth,  and  commercial  etandluK. 
cheat  and  defraud  A.  P.  Morgan  oat  of 
certain  merctiandlBe  to  the  value  of  9921.35, 
to-wlt:  The  said  W.  M.  Hathcock  repre- 
sented to  said  Morgan  that  be  (Hathcock) 
was  the  owner  of  a  certain  tract  of  land 
in  Campbell  county,  Georgia.  cuntainiDg 
six  hundred  acres,  and  bIko  was  tbe  Mole 
owner  of  two  certain  mills.  In  his  own 
right  and  title,  and  upon  these  reiuvsenta- 
tlons  Induced  Morgan  to  extend  to  bim 
credit  for  a  lot  of  com,  bran,  oats,  and 
hay  to  the  said  amount  of  $021.35.  when 
In  truth  and  In  fact  one  of  thene  mills  did 
not  belong  to  Hathcock.  and  be  had  no 
title  to  It,  as  he  represented.  Bold  If  atta- 
cock.  by  said  false  and  fraodnlent  repre- 
sentations, induced  said  Morgan  to  part 
with  hlB  property  as  aforesaid,  and  tbcre> 
by  cheated  and  defrauded  him  out  of  tbe 
amount  of  fA21. 36;  said  Hathcock  knuw- 
Ing  at  the  time  he  made  said  representa- 
tloHH  that  they  were  false,  and  were  made 
for  the  purpmeofcbeatlng  and  defraading 
said  Morgan,  as  aforesaid,  and  did  there- 
by cheat  and  defraud  htm."  ThesecoTid 
count  (omitting  the  formal  part)  charged 
that  Hathcock  represented  to  Morgan 
that  he  was  "perfectly  solvent  and  re- 
sponsible for  his  debts,  and  was  good  for 
falN  obligations,  and  thereby  Induced  the 
said  Morgan  to  part  with  certain  mercban 
dise  to  tbe  valne  of  nine  hundred  and 
twenty^one  and  86-100  dollars,  »  »  • 
when  In  truth  and  fact  the  said  Hathcock 
wan  then  and  there  deeply  Insolvent,  and 
he  knew  the  same  when  he  made  the  afore- 
said false  and  fraudulent  representations; 
and  said  false  representations  were  made 
for  the  purpose  of  cheating  and  defraod- 
Ing  the  said  A.  P.  Morgan,  and  did  there- 
by cheat  and  defraud  him,  as  aforesaid. 
The  said  A.  P.  Morgan  was  Induced  to 
extend  credit  to  the  said  Hathcock  upon 
his  false  and  frandnlent  statements,  be- 
lieving at  the  time  that  they  were  true; 
but  the  said  Hathcock,  knowing  that  tbey 
were  false  and  fraudulent,  made  the  <wme 
tor  the  purpose  of  cheating  and  defraud* 
Ing,  and  thereby  did  cheat  and  defraud, 
as  aforesaid,  contrary  to  law,  "etc.  Tbe 
defendant  demurred  to  tbe  second  coont 
of  the  accusation  on  the  ground  that  It 
set  forth  no  offense  under  tbe  laws  of 
Georgia.  The  demurrer  was  overruled, 
and  he  excepted.  A  trial  was  bad.  and 
tbe  defendant  was  convicted  on  the  sec- 
ond count;  and  he  moved  In  arrest  uf  Judg- 
ment on  the  ground  taken  In  tbe  demnrrer. 
and  also  upon  the  ground  that  **behad 
been  acquitted  on  the  first  count,  and. 
having  been  so  acquitted.  It  was  not  law- 
ful that  he  should  be  convicted  on  the  wnv 
ond  count,  beeanse  the  charges  therrlB 
made  were  covered  by  the  charge  in  the 
first  count.  If  the  representations  stated 
In  the  second  count  were  made,  tbey  were 
made  at  the  time  of  the  repreaentatltHM 
charged  In  tbe  first  count;  and  the  charge 
In  tbe  second  relates  to  and  la  covered^ 
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the  transaetlnnB  which  relate  to  and  are 
covered  by  the  flratcoont."  Thlsmottun 
was  also  overruled.  The  defendant  then 
niitde  a  raotton  for  a  nfew  trial  on  the  sev- 
eral gruonds  set  out  in  the  report,  which 
was  overruled,  and  be  excepted. 

1.  Counsel  for  the  plaintiff  in  error  con- 
tended that  the  court  erred  in  overrnllng 
his  demurrer  to  the  second  count  of  the 
accuHutlon,  and  In  reruslng  to  arreat  the 
Jadgmeut  entered  thereon.  He  contended 
that  the  allonratione  Id  the  second  count 
were  not  sufficient  In  law  to  anthorlm  a 
conviction.  Our  Code,  £  4S87,  provides 
that  "It  any  person,  by  false  representa- 
tion of  his  own  respectability,  wealth,  or 
mercantile  correHpondenee  and  connec- 
tiuns,  shall  obtain  a  credit,  and  thereby 
defraud  any  person  or  persons  of  any 
money,  eoods,  ehattelB,"etc.,8ucb  person, 
on  conviction,  shall  be  ptinlshed,  etc.  We 
tlilnk  that  where  one  person  falsely  repre>- 
Hentfl  to  another  that  he  Is  perfectly  solv- 
ent and  reapunnlble  for  biu  debts,  and  is 
Kuod  for  hta  obllfi^attons,  and  by  means  of 
Huch  false  representations  obtains  a  cred- 
it, and  deTraods  another  of  floods,  vnch 
fulue  representations  are  within  the  stat- 
ute. A  reprexentatton  of  solvency  and 
nblllty  to  pay  debts  Is  a  repreuentatlon, 
to  a  certain  extent,  of  his  wealth.  It  is 
not  necessary  that  he  should  represent 
that  he  is  wealthy  befi>re  he  can  be  indict- 
ed under  this  sectlun.  A  representation 
»f  solvency  is  a  declaration  that  he  has 
property  safflcleot  to  pay  all  Ms  debts, 
and  the  one  about  to  bu  incurred;  and 
when  he  adds  thereto  that  be  Is  respon- 
fllble  for  his  debtii,  and  good  for  his  oblif^n- 
tlons,  it  emphasises  the  representntlon, 
and  Is  more  likely  to  deceive  the  creditor. 
If  the  representations  thus  madearefraad- 
ulent,  and  the  creditor  Is  thereby  defraud- 
ed, the  person  maklnff  them  Is  cuilty.  an- 
der  this  section  of  the  Code.  This  la  cer- 
tainly In  accordance  with  good  morals, 
sound  principle,  and  right  deallnff  between 
man  and  man.  A  man  who  has  defraud- 
cd  his  neighbor  by  snch  false  representa- 
tions, and  has  obtained  his  goods,  and 
refused  to  pay  for  them,  has  no  right  to 
complain  If  he  Is  adjudged  guilty,  and 
punlsbedfortlif'fraudulent  act.  Qffford  v. 
State.  66  Ind.  245:  Com.  v.  Wallace,  114 
Pa.  St.  405,  6  Atl.  Rep.  685. 

2.  Counsel  for  the  plaintiff  In  error 
claimed  that  the  court  erred  In  not  arrest- 
ing t  he  Judgment,  because  the  Jury  acquit- 
ted the  defendant  on  the  first  count;  and. 
It  being  the  same  transaction,  he  was  nec- 
essarily acquitted  on  the  second.  He  eites 
on  this  point  Roberts  v.  State.  14  Ga.  8, 
and  Blair  v.  State,  81  Ga.  681,  7  S.  E.  Rep. 
8!>5;  but  It  will  be  seen  by  reference  to 
these  caRtfS  that  they  refer  to  separate  and 
independent  trials  on  different  Indictments. 
Xeither  of  the  cases  holdK.  where  a  person 
is  tried  at  one  time  upun  two  counts  at  an 
Indictment,  an  acquittal  on  one  amounts 
to  an  acquittal  on  the  other.  On  the  con- 
trary, the  law  Is  that,  where  a  trial  Is  had 
at  the  same  time  on  two  counts  of  an  In- 
^ctraent  or  accusation,  a  verdict  of  guilty 
on  one  count  alone  Is  an  acquittal  on  the 
other;  hot  such  acquittal  dcres  not  vitiate 
the  conviction,  although  both  counts  may 
relate  to  the  same  transaction. 

T.18E.E.no.37— 61 


S.  It  Ifl  also  conteni 
showed  that  the  rep 
made  at  the  same  tli 
deTendant  Raid  that 
land  and  two  mills,  a 
ent  and  responsible 
good  for  his  obllgal 
prosecutor  testitle'd  t 
it  on  the  toltb  of  all 
and  not  one  alone,  ai 
the  Jury  had  found 
tlons  concerning  the 
were  true,  he  could  n< 
only  one  of  the  repret 
We  think  that,  when 
resentatiuns  to  auot 
of  obtaining  credit,  a 
reseotatlons  are  true, 
false,  and  he  knows  i 
time,  and  the  false  o: 
from  those  that  are  1 
ly  Influenced  the  mint 
in  giving  credit,  the 
may  be  alleged  alcme 
tbe  indictment  or  ac 
vktion  thereon  will 
tbe  other  repreeenta 
stltnted  a  material  pc 
on  which  the  proseeu 
and  parted  with  Ms  go 
this  statute,  it  Is  uoi 
tu  sustain  a  convlctit 
tbe  representations  w 
sn,  a  conviction  uudi 
rarely  be  bad,  becaus 
tended  to  defraud  ano 
senta  tlons  conld  al  wa 
with  the  false  to  prev 
BIsb.  C'rim.  Law,  §  4 
Law.  S  776;  People  v. 
314:  Beesley  v.  State, 

4  and  5.  The  bill  of  ej 
after  the  motion  in 
was  overruled  tbe  coa 
fendant  to  pay  a  fine 
confined  In  the  commc 
for  a  period  of  12  mor 
was  excepted  to  on  t: 
punishment  was  exct 
In  the  fourth  head-n 
that  where  the  fruits 
amounted  to  more  th 
UOO  Is  not  an  excessive 
ment.  But  while  that 
the  fine  Imposed,  the  h 
tlQed  to  by  the  Judge  t 
tence  was  In  the  alt 
pay  a  fine  of  f 1,000,  o 
months  In  Jail.  The  Ji 
tence  npun  a  crlmlna 
misdemeanor,  can.  If  h 
sentence  In  the  alterna 
doen  so.  his  discretion 
Is  limited  by  ser.tlon 
which  prescribes  that 
common  Jail  shall  not 
If,  however,  he  simply 
criminal,  It  seems  tha 
payment  of  that  fine  i 

ftrlsonment  In  Jail;  an 
mprlsonment  does  no 
although  the  Judge  c 
authority  may  afterwH 
oner  from  Jail.  Brock 
McMeektn  v.  State,  4! 
Hab.  Corp.  §308;  Flscl 
I  Bep.  71.  Butflnasmnc 


ternatlve  sentence,  and  the  imprisonment 
Inflicted  was  not  to  enforce  tbe  payment 
olafiDe,  tHit  aaa  paolsbmeDU  th«  euurt 
exceeded  tttpowere  lu  respect  to  Impris- 
onment 1u  Jail.  Where  the  imprlBonmeDt 
le  a  part  of  the  punishment,  nnd  not  to 
enforce  a  flne,  six  months  in  the  common 
Jail  is  tlie  limit.  We  theTeroie  direct  that 
the  Jud^e  modify  the  Imprisonment  part  of 
tbe  sentence  ro  as  not  to  exceed  tfaellmlta 
antborized  hy  the  statute. 

C  There  were  otbergrounds  taken  in  the 
bill  of  exceptions  and  in  the  moti(m  for  a 
new  trial  which  are  fully  covered  Uy  the 
ath,  7tli,  Stii,  Dth.  10th.  11th,  and  12th  head- 
notes;  and  we  deem  it  unnecessary  to 
elaborate  tliem  further.  Jodgmont  Mf 
firmed,  with  direction. 


Rogers  et  aJ.  v.  Roberts,  Judf^. 

(Supreme  Court  of  Georgia.    Nov.  33, 180L) 

Kaxdahui  to  Jmtem  ■—  Oc»B»cicn»m  a  Ssuu  <w 
Bxomnoira. 

After  a  Judtrf^  has  t'orrected,  signed,  and 
certified  a  Ijill  of  t;xi'f>ptioiis,  having  interlined 
In  the  certiUcate  a  refureQce  to  the  corrections 
made  by  him.  ud  the  plaintiff  In  error  hw  aerred 
and  flled  tbe  bill  of  exceptions  tbua  certified,  and 
caused  it,  togetber  with  the  record,  to  be  trans- 
mitted to  this  court,  thereby  reoognizii^  and 
adopting  such  bill  of  exceptions  as  sufflcient,  it 
Is  too  late  to  apply  to  this  court  for  a  mandamus 
to  compel  the  Judge  to  omit  tbe  corrections  be 
had  made  in  the  bill  of  exceptions  as  oriffinally 
presented  to  him,  and  sigaf.  »DOtb«r  ocrtlfloata, 
free  from  such  interlineation. 
(Syllitliiuf  by  ttie  Court.) 

Application  of  J.  S.  Il-'gorn  and  otherH 
tor  a  writ  of  tnnufhintus  to  1).  M.  PohertH, 
JudK*'.  to  compel  him  to  omit  certain  cor- 
reettooa  la  a  biU  ol  ezcepttons.  Writ  de- 
nied. 

A.  C.  Fate  and  J.  H.  Jfarefii,  tor  moT- 
aote. 

Mandamaa  denied. 


HoDoBns  r.  Moorr. 

{Supreme  Court  nf  OenrgUi.     Nov.  2n,  1S51.) 

COHFBTENCr  OF  WiT.VESS   —    TkASSACTIOSS  WITH 

DaoBDBKT— Deed  a.  Mobtoaob— Etidbncb. 
L  Where  an  attorney  was  employed  to  pro- 
care  a  bond  for  one  charged  with  a  criminal 
OflenBe,  and  did  so,  talcing  from  the  person  so 
charged  a  deed  to  indemnify  him  iigainst  loss  on 
account  of  said  bond,  and  afterwaras  the  defend- 
ant in  such  criminal  case  borrowed  money  from 
another  to  settle  tbe  same,  and  the  attorney,  at 
the  request  of  the  defendant,  quitclaimed'  tho 
property  to  the  lender  as  a  security  for  such 
money,  /icft/,  that  In  a  controversy  as  to  the  title 
of  the  land  between  the  estate  of  Iho  lender  and 
that  of  tbe  defendant  in  tbe  criminal  cas.?,  both 
betag  dead,  such  attorney  was  a  competent  wit- 
ness to  prove  tbe  abore-reoit«d  feuia,  and  also  an 
admission  by  Ute  lender  that  the  money  be  ad- 
vanced upon  eaofa  qnitolatm  deed  had  all  been 
repaid. 

S.  When  the  question  at  issue  is  wbether  a 
deed  was  made  as  an  absolute  conveyance  of 
property  or  simply  as  a  security  for  money  ad- 
vanced to  the  maker,  evidence  of  the  value  of 
the  property  at  tbe  time  the  deed  was  made  is 
pertinent  and  material. 

'A.  None  of  the  questions  made  in  the  bill  of 
exceptions  furnish  any  cause  for  revcuralog  the 
ludgment. 
ii^yUabue  by  the  CowL) 


Error  from  Huperlor  court,  Folton  eOQlk- 
ty;  Marshall  J.  Clarke,  Judge. 

Salt  by  Bobert  h.  Roigum,  ttd]iitolrtff»- 
tor,  against  Sarab  Moore  to  recover  land. 
Judgment  for  defendant.  Plaintiff  brings 
error.  Affirmed. 

liobt.  L.  Rodffers,  for  plalntlil  lo  error. 
Spetiirs  &  Roan  and  BaktarS  CArter,  for 
defendant  iii  error. 

Simmons,  J.  Rodgers,  as  administrator 
of  Kccli,  brought  compialnt  for  land 
against  Sarah  Moore.  The  title  he  relied 
on  was  a  deed  from  Giles  and  Sarah  Moore 
to  Daniel, and  a  deed  from  Daniel  to  Beck. 
It  meems  that  Giles  Mnorc  was  eliarjied 
with  Hoiae  criminal  offense,  and  placed  in 
Jail,  and  that  he  sent  fur  Daniel,  an  at- 
torney«  and  procnred  him  to  hare  a  boad 
made  tor  tale  (Sfoore's)  appearance  at 
court,  HO  that  he  might  be  discharged 
from  jail  until  his  trial.  Daniel  gut  up 
the  bond,  and  Moore,  to  secure  Daniel, 
made  him  a  deed  to  the  laud  in  dispute. 
M4>ore  8ul)sequenl:ly  settled  the  criminal 
case  by  pnyiiiij;  :ffllO.  He  borroweil  this 
money  Irom  Beck,  and  requested  Daniel 
to  make  a  deed  to  tbe  land  to  Beck,  to 
secure  blm  la  the  payment  of  tbe  money 
borrowed.  Daniel  was  not  Moore's  at- 
torney esnept  In  procuring  hts  apitea ranee 
bond.  He  was  not  hiR  attorney  in  tlie  t"-t- 
tleraent  of  tlie  ease,  nor  when  Mnore  Ikft- 
rowed  the  money  from  Becit,  nor  wlnu  t  he 
deed  was  made  to  Beck  at  Moore's  re  - 
quest. Beck  afterwards  told  Daniel  thuc 
Moore  bad  paid  blm  tbe  money  borrowed. 
Moore  and  Beck  both  died  before  tbe  coIb- 
niencemont  of  this  action.  When  Daniel 
vrnH  placed  upon  the  stand  by  the  (]ef**nd- 
ant,  and  aHked  aitout  the  deed  he  had 
made  to  Heck,  the  plaintiff  objecte<l  on 
tbe  ground  that  Beck  was  dead,  and  that 
tbe  wttneea  waa  attorney  fur  Giles  Moarr-. 
Tbe  conrt  oTerrnted  tbe  objection,  and  al- 
lowed the  witnesH  tu  toatuy,  and  tu  ttala 
the  plaintiff  excepted. 

1.  We  know  of  no  renHon  which  ren- 
dei'ed  Danirl  inconi|)ptent  to  testify  as  tu 
the  iiiatterb  inquired  about.  The  plaintiff 
relied  u[)on  the  deed  from  Moore  to  Dtiniel 
and  the  deed  from  Daniel  to  Beck  tu  re- 
cover tbe  land.  Tbe  defendant  asinp  that 
the  deed  Irom  Daniel  tu  fieek  was  Kiren 
to  secure  a  loan  which  Beck  had  made  t*» 
I  Moore.  an<l  that  the  loan  bad  been  repaid 
by  Moore.  Daniel  was  never  the  attor- 
ney of  Beck,  nor  waa  he  attorney  for 
Moore,  except  to  procure  a  bond.  After 
the  bond  was  procured,  his  relationship 
to  Moore  as  attorney  ceH»cd.  After  it 
ceased,  lilaora  borrowed  tbe  nonay  frna 
Beck,  and  reqiMsted  Daniel  to  maka  Bark 
a  quitclaim  deed  to  the  land  to  aernre 
Becif  for  the  money  borrowed.  Tbe  bond 
procured  by  Dmiiel  for  Moore  had  served 
Its  purpose,  and  lie  wjis  diHcharged  from 
Jail.  Moore  had  settled  the  criminal  cuse. 
and  bad  borrowe*')  the  money  from  Beck 
to  make  the  settlement,  and  in  tbvM 
transactions  Daniel  waa  not  bia  attoraej 
or  agent  lu  any  manner.  Tbera  waa  no 
reason  why  Daniel  should  be  incompetent 
to  testify  as  to  the  transaelion  ttetwem 
Moore  and  Beck.  He  had  nu  Interest  in 
the  matter,  ami  was  not  at  that  time  tli<* 
agent  or  attorney  ul  either  ut  them.  Sur 
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was  there  aoy  reanon  why  he  Bhoald  not 
teatlfy  to  the  adntlssioiiB  of  Beck  that 
Muore  bad  paid  him  the  money.  He 
would  not  have  been  incompetent  under 
the  evidence  act  of  nor  was  he  under 
the  amendatory  act  of  1S89. 

2.  Sarah  Moore,  the  defendant,  bad  filed 
a  plea  that  the  deed  was  made  to  secare 
a  loan  from  Beck  to  Moore,  and  that  the 
loan  bad  been  paid  off.  The  considera- 
tion expressed  In  the  deed  was  fllO. 
When  the  ptuintlfrwas  testUylng^  as  a  wit- 
ness, the  defendant's  counsel  asked  him 
the  ralae  of  the  land,  to  which  be  ob- 
jected. The  conrt  overmled  the  objec- 
tion, and  compelled  the  plaintiff  to  testify 
as  to  its  valne.  He  testified  that  it  wae 
worth  between  f 400  and  9500,  or  may  be 
9600  or  9600.  The  qnestlon  at  Issue  being 
whether  the  deed  was  an  absolute  con- 
veyance or  simply  a  security  for  money 
advanced  to  the  maker,  evidence  of  the 
▼alue  of  the  property  at  the  time  the  deed 
was  made  was  pertinent  and  material. 
Evidence  that  at  the  time  the  deed  was 
made  the  property  was  worth  fSOO  or 
9000.  the  consideration  of  the  deed  being 
only  9110,  was  strong  proof  to  sustain 
the  defendant's  plea,  and  the  court  was 
right  in  overruling  the  objection. 

S.  There  are  other  questions  made  fn 
the  bill  of  exceptions,  bat  none  of  them 
tumlsh  any  cause  for  reversing  tbejodg- 
meut.  Judj^ment  affirmed. 


8TII.LWEIX  et  al.  v.  Sa  vanhar  Obocbbt 

Co.  et  hI. 

(Supreme  Court  of  Oeorgla.  Kor.  SB,  1891. ) 

FRAtDCLEirr  CONVBTANCES — APPOIKTMBNT  OV  RB- 

CBIVER — LnTERLOCUTORT  ISJCKCTlOy. 

1.  In  30  tar  as  tbe  petition  In  tbis  esse  resta 
on  the  Insolvent  traders'  act  or  on  the  assignment 
act,  it  is  unsupported  by  the  facts  in  evidence. 
Orautlnf!  that  the  evidence  makes  a  prima  facie 
case  of  fraudulent  conveyance  by  an  Insoiveot 
firm  of  all  of  its  property  to  a  aioKle  creditor,  to 
th«  injury  of  the  other  oreditora,  the  purchasing 
creditor  being  solvent  and  able  to  respond,  una 
the  complaining  creditors  being  without  Jadg- 
meuts  or  other  liens,  and  having  no  claim  to  the 
property  by  reason  of  fraud  Id  the  creation  of 
their  demands  or  otberwise,  no  sufficient  cause 
for  an  luteriocutory  injunction  and  receiver  as  to 
this  property  appears.  It  was  certainly  error  to 
appoint  a  receiver  uncond  itionally,  without 
oSeriog  the  purchaser  the  alternative  of  giving 
bond  and  seoiirity  in  lieu  of  surrendering  the 
property  to  a  receiver. 

8.  The  case  of  De  Lacv  v.  Hurst,  B9  Oa.  238,  9 
B.  E-  BAp.  105:3,  rules  nothing  as  to  Interlocutory 
Injanotioos or  receivers.  The  uniformity  prooed- 
nre  act  of  1887  does  not  make  eztraordlQary  rem  - 
edias  applicable  or  available  where  tbay  were  not 
BO  before. 

(3ytlabu*  Ijy  the  Court.) 

Error  from  superior  court,  Montgomery 
county;  D. M.  Roberts, Judge.  Reversed. 

Creditors*  bill  by  Savannah  Grocery 
Comimny  and  others  against  Stillwell, 
Milieu  &  Co.  Order  granting  an  injunc- 
tion and  appointing  a  receiver.  Defend- 
ants bring  error. 

Tbe  following  Is  the  official  jreport: 

The  Savannah  Grocery  Company  et  al., 
creditors  of  Peacock,  Peterson  &  Co.,  filed 
their  petition  In  tbe  nature  of  a  general 
creditors*  bill,  alleging  tbey  are  creditors  of 
tbe  firm  named,  which  Is  compoMed  oIO.  W. 


Peacock  and  ut  W.  M.  and  C.  B.  Peterson. 
Peacock,  Peterson  A  Co.  are  mercbania  at 
Montgomery  county,  and  are  also  en- 
gaged In  the  saw-mlll  business,  and  as 
SDCh  traders  and  lumber  manufacturers 
bought  from  petitioners,  from  time  to 
time,  goods  to  be  used  by  them  in  the 
coarse  of  their  business,  in  their  store  as 
well  as  in  carrying  on  their  sew-miU ;  and 
are  indebted  as  set  out  in  an  exhibit.  Pe- 
titioners have  demanded  payment  of  such 
of  their  debts  us  have  matured,  which  has 
been  refused.  Peacock,  Peterson  ft  Co. 
own  a  large  amount  of  real  and  personal 
property  located  principally  In  Montgom- 
ery county,  and  have  enjoyed  good  credit 
with  petitioners  and  otbera,  based  upon 
tbe  knowledge  ol  creditors  of  the  large 
amount  ol  assets  of  the  firm,  as  well  as 
upon  the  good  standing  ot  its  members. 
Tbey  did  business  In  Savannah  with  Rtlll- 
well.  Milieu  ft  Co,  as  factors,  whu  claim 
to  be  creditors  ot  Peacock,  Peterson  ft 
Co.  for  some  910,000,  and  they  have  upheld 
the  credit  ot  Peacock,  Peterson  ft  Co.  In 
Savannah  to  petitioners,  whenever  in- 
quiry was  made  ol  them,  asserting  that 
Peacock,  Peterson  ft  Co.  were  good  and 
solvent,  and  that,  while  they  held  a  mort- 
gage to  secure  their  debt,  the  property 
upon  which  it  was  given  was  worth  four 
times  their  debt:  and  In  this  way  aided 
greatly  Peacock,  Peterson  ft  Co.  in  ob- 
talnlng  credit  from  petitioners.  On  Janu- 
ary 16.  1891,  Stillwell,  Millen  ft  Co.  ob- 
tained a  mortgage  from  Peacock,  Peter- 
son ft  Co.  to  secure  a  debt  of  97,00tt  princi- 
pal, with  Intere8t,daeln90  days;  on  March 
6, 1891.  another  mortgage,  further  secur- 
ing the  97,000;  and  upon  March  16,1891, 
another,  sei^uring  payment  of  a  note  of 
95,000,  payable  four  months  after  date, 
and  dated  March  6,  1891;  all  o!  which 
mortgages  are  of  record.  These  mort- 
gaiees  covered  all  tbe  partnership  prop- 
erty, embracing  property  descrlbnd  in  the 
petition,  and  were  given  subject  to  a 
mortgage  for  90.000,  dated  Novembers, 
1890.  to  the  Hawklnsvllle  Bank  ft  Trust 
Company,  upon  which  last-named  debt 
only92.000prlnctpalremalneddue.  On  May 
1.1891.tbethreememt>er8of  the  firm  of  Pea- 
cock, Petenon  ft  Co.,  who  were  in  Savan- 
nah at  the  special  Instance  ot  Stillwell,  Mil- 
ieu ft  Co..  made  a  conveyance  to  the  latter 
in  consideration  of  thirteen  thousand  one  or 
two  hundred  dollars,  of  which  9400  was  to 
be  paid  W.  M.  and  9200  C.  R.  Peterson, 
conveying  all  the  partnership  property 
and  a-Miets  ol  Peacock,  Peterson  ft  Co.  In 

fjayment  of  the  balance  due  Stillwell,  Mil- 
en  ft  Co.,  of  between  9'J.OOO  and  910,000, 
end  the  balance  of  the  debt  due  the  bank 
and  truHt  company,  of  about  92,000,  and 
about  91<Kt00  alleged  to  be  due  for  labor 
claims  at  the  mills  of  Peacock,  Peterson 
ft  Co.;  Stillwell.  Milieu  ft  Co.  agreeing 
then  and  thpre  with  Peacoek,  Peterson  ft 
Co.  that  they  woald  pay  all  the  claims 
against  Peacock,  Peterson  ft  Co.  which 
were  liens  or  were  for  supplies  or  goods 
furnished  them  in  their  saw-mill  and  mer- 
cantile business,  and  would  assist  thtm  in 
arranging  their  other  indebtedness;  and 
also  agreeing  that  PeacKk,  Peterson  ft 
Co.  should  have  the  privilege  of  paying 
tbe  money  named  In  tbe  conveyance  to 
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HtlllwM,  Mfllen  ft  Co.  within  a  reasonable 

ritne.  wliereupon  they  would  cooruy 
back  the  property,  If  that  conrBe  were 
deHired  by  Peacock,  Peterson  Jk  Co. ;  Still- 
well,  Ulllen  &  Co.  exprenaly  statlnsr  that 
they  did  not  desire  the  property,  but  only 

f>aynient  o{  their  debt,  and  assertloK  that 
t  would  be  In  every  way  better  fur  Pea- 
cock, Petenon  ft  Go.  to  pQt  tbe  title  In 
them  of  all  tbe  Buets  than  tu  have  a  tore- 
closure  of  tbe  mortgage,  aa  the  ezpenae  of 
the  foreclosure  would  be  very  great,  and 
would  amount  to  a  breaking  np  In  busi- 
ness. At  the  time  ot  and  Immediately 
after  tbe  signing  of  Bald  conveyance  Still- 
well  advised  Peacock  to  go  home  and  sell 
oat  all  bis  private  property  as  soon  as 
possible.  On  May  2d,  W.  M.  Peterson 
went  to  Stillwell.  Millen  ft  Co..  and  re- 
quested, in  conformity  with  the  promise 
made  by  them,  that  they  pay  the  debt  due 
by  Peacock,  Peterson  &  Co.  to  a  lumber 
company,  which  request  Stillwell  refused, 
alleging  he  would  pay  nothing,  and  clnim- 
Ing  titleand  ownership  to  all  the  property 
conveyed  la  the  deed  of  May  1st.  Peter- 
son then,  finding  that  they  would  not 
conform  to  the  agreement  made  with 
them.  Informed  some  of  the  Savannah 
creditors  ot  the  state  of  affairs,  among 
them  the  Savannah  Grocery  Company, 
whereupon  DeitHuh,  vice-president  of  that 
company,  on  Saturday,  May  2d,  went  to 
tbe  office  ot  Stillwell,  Millen  ft  Co.,  ac- 
companied by  both  the  Petcraims,  and  In 
tbe  name  ot  the  Savannah  Orot;ery  Com- 
pany, a  corporation  of  large  means,  ex- 
prrtisly  stathig  that  the  offer  was  on  be- 
half of  Peacock,  Peterson  ft  Co.  and  their 
creditors  at  large,  tendered  StUiwell.  Mil- 
len &  Co.  tbe  full  amount  of  the  consider- 
ation of  said  dAbt.  to  be  paid  then  and 
there;  whereupon  Stillwell  refused  to  re- 
ceive the  money  for  his  firm,  alleging  that 
the  property  belonged  to  It,  and  they 
would  not  give  It  up.  Then  W.  M.  Peter- 
son Increased  the  offer,  offeting  to  pay 
91,000  more  th»n  the  amount  of  the  In- 
debtedness, which  Stillwell,  Millen  ft  Co. 
reused  to  accept,  claiming  the  property 
was  theirs,  and  they  would  not  dispose 
of  It.  The  deed  referred  to  was  a  quit- 
claim conveyance,  with  no  Inventory  at- 
tached to  It,  and  no  scheduln  of  assets 
made  out  and  sworn  to  by  Peacock,  Pe- 
terson &  Co.,  flo  that  It  was  not  executed 
according  to  law.  If  Intended  as  an  as- 
Blgnment  of  all  the  property  of  Peacock, 
Peterson  ft  Co. ;  and  It  was  mads  to  hin- 
der and  delay  their  creditors,  soch  Inten- 
tion being  known  to  Stillwell,  Mfllen  & 
Co.  Tbe  property  mentioned  In  It  was 
worth  largely  morethan  the  consideration 
thereof,  and  at  the  lowest  valuation 
worth  double  the  same.  The  sale  was  not 
bona  tide  in  payment  of  a  debt,  but  there 
waeagroHS  undervaluation  of  the  prop- 
erty, and  an  element  ot  trust  tiiereln,  by 
reason  ot  the  agreement  that  Stillwell, 
Millen  &  Co.  wonid  pay  out  of  the  pro- 
ceeds of  the  property  certain  other  credit- 
ors of  Peacock,  Peterson  &  Co.,  and  assist 
Peacock,  Peterson  ft  Co.  in  making  a  com- 
promise of  their  other  debts;  the  under- 
standing between  the  parties  being  that, 
while  the  title  was  put  In  Stillwell,  Millen 
ft  Co.,  the  transaction  was  also  to  benefit 
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Peacock*  Peterson  ft  Co.,  so  aa  to 
them  a  snrpl  us  out  of  the  property,  dther 
by  compromise  or  by  the  transfer  of  Still- 
well, Millen  ft  Co.  of  all  the  property  npon 
the  payment  ot  the  indebtedness  named 
as  consideration  by  some  outiiide  party, 
the  result  being  a  secret  trust,  though  tbe 
deed,  upon  its  face,  showed  a  transfer  for 
value.  Dpon  the  ascertainment  by  Pea- 
cock, Peterson  ft  Co.  that  StlllweU,  Mllira 
ft  Co.  would  not  carry  out  the  srhenie 
agreed  on.  Peacock,  Peterson  ft  Co.  have 
refused  to  give  them  possession  of  tbe 
property,  have  remained  In  possesalon  of 
It,  and  are  now  In  possession.  Peacock, 
Peterson  ft  Co.  are  Insolvent.  Their  prop- 
erty Is  of  sack  peculiar  character— ma- 
ehlnery,  saw-mllln.  and  otbw  adjuncts  of 
a  aaw-mlll  business— that,  while  ther« 
might  be  assets  more  than  enough  to  pay 
olfall  debts,  (and  the  total  Indebtwlnesa 
will  amount  to  nearly,  if  not  over,  $30,- 
000,)  yet,  by  shutting  down  the  buslneaa, 
which  has  now  occurred,  there  will  be  & 
large  depreciation  Id  values,  and,  much 
of  the  property  being  not  yet  fully  pold 
for,  the  snme  paid  upon  the  same  will,  in 
all  likelihood,  be  lost,  and  may  be  ac- 
eonnted  as  no  assets  by  reason  of  the 
stoppage  ot  the  business,  (an  example  t>e. 
Ing  given.)  During  the  last  days  of  April, 
at  the  suggestion  of  Stillwell.  Millen  ft 
Co.,  Peacock,  Peterson  ft  Co.  sold  oat 
their  merehundlse  stock  fur  $2,000  tu  a  Or. 
Terrell  for  part  cash,  part  bis^ng still  doe; 
BO -that,  at  tbe  special  Instance  and  re- 
quest ot  Stillwell,  Millen  ft  Co.  during  the 
week  before  tbe  presentation  ot  this  pe- 
tition. Peacock,  Peterson  ft  Cu.  dispuaed 
of  to  them  and  Terrell  all  tbe  assets  of 
Peacock,  Peterson  ft  Co.  which  were 
charged  with  the  payments  of  their  det>ts; 
the  whole  scheme  tending,  with  the  fall 
knowledge  of  Stillwell,  Millen  A  Co..  to 
hinder,  delay,  and  defraud  the  creditors  of 
Peacock,  Peterson  ft  Co.  Peacock,  Peter- 
son &  Co.  were  threatened  by  Stillwell, 
Millen  ft  Co.  with  the  foreclosure  of  tbe 
mortgage  Immediately,  unless  they  signed 
the  deed.  They  were  loath  to  sign  It,  and 
stated  to  Stillwell.  MlUen  ft  Co.  that  they 
desired  to  have  a  meeting  of  their  cre<1it- 
ors,  which  Stillwell  urged  them  not  to  do, 
and,  by  pressure  and  threats.  Induced 
them  to  cunvey  the  title  as  above  men- 
tioned. While  Ktniwell,  Millen  ft  Co.  may 
liave  had  a  valid  claim  tor  money  due  un- 
der th^r  mortgages,  by  their  condnct  la 
colluding  with  Peacock,  Pelvrson*  ft  Co. 
they  are  liable  in  law  to  petltlouers  for 
the  full  amount  of  tbclr  debts  against 
Peacork,  Peterson  ft  Co.,  because  they 
aided  Peacock,  Peterson  &  Co.  In  the  dis- 
position and  concealment  of  their  aasets, 
as  stated  above,  and  l>ecause  ot  this  con- 
duct have  no  right  to  any  claim  of  llm  or 
preference,  and  should  not  participate  In 
any  of  the  assets  ot  Peacock.  Petenon  A 
Co.  until  after  the  claims  of  petitioners  and 
tbe  uther  creditors  have  been  tuUy  satis- 
fled.  Peacock  owns  valuable  real  estate, 
besides  personal  property,  an>l  W.  M.  Pe- 
terson owns  a  huuseand  lot,  and  the  mem- 
bers of  tbe  firm  own  othw  property,  aU  uf 
which  private  property  la  chat^able  with 
the  payment  of  the  debts  oC  tbe  eredltora. 
Petltlonera  prayed  for  the  appolntmenk 
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ot  a  recelrerotall  the  property  of  tbe  flmi, 
IncloclJngr  that  mentioned  In  tlie  conrey 
ance  to  Stillwell,  MUIen  &  Co.,  and  all  of 
the  private  property  nf  each  of  the  copart 
nera;  that  Peacock,  Peteruon  &  Co.  and 
the  membera  of  the  firm  be  enjoined  from 
dtapoHlng  of  any  ot  tfa^r  property,  and 
ordered  to  turu  It  over  to  the  receiver; 
tliat  they  be  made  to  account  for  all 
money  paid  over  to  thein,  and  coucernlnK 
their  alleged  debt;  that  the  deed  to  Still- 
well,  Mtllen  A  Co.  be  decreed  void  and 
canceled:  that  petitioners  mii^ht  have 
ludgment  for  thriraevertil  claims  against 
PeacoclE,  Peterson  &  Co.,  and  also  asainat 
Stillwdl,  Mlllen  ft  Co.,  for  process,  etc., 
and  Tor  temporary  reatralnlng  order.  An 
affidavit  to  this  petition  was  made  by 
Deitsch,  alleging  Immediate  necessity  fora 
retraining  order,  injunction,  and  receiver, 
etc.  A  temporary  restraining  order  was 
granted*  and  a  temporary  receiver  ap- 
pointed, on  Uay  9, 1891.  and  a  mle  granted 
requiring  defendants  to  show  caaae  why 
a  permanent  receiver  should  not  be  ap- 
pointed. Stillwell, Mlllen  &  Co. answered: 
They  and  their  predecessors  in  bosinesa 
have  had  dealings  with  Peacock  &  Peter- 
sun  and  the  predecessors  of  that  firm  for 
abont  10  yeai-B,  making  them  large  ad- 
vances, the  advances  being  secured  by 
mortgages  executed  from  time  to  time, 
and  always  duly  and  promptly  recorded. 
Attached  is  a  Statement  showing  the  in- 
debtedness at  Tarions  times,  covering  the 
period  from  April  16,  1887,  to  May  1, 1861. 
On  October  7. 1890,  this  iDdebtedness  was 
$4*175,  and  on  that  day  Peacock  ft  Peter^ 
son  represented  to  these  defendants  that 
their  total  Indebtedness,  including  what 
they  owed  these  defendants,  amounted 
to  bot  911,500,  and  that,  11  these  defend- 
ants would  make  additional  advances  up 
to  chat  amount,  they  would  be  enabled  to 
pay  off  their  entire  indebtednesH,  leaving 
tlie«e  defendants  their  only  creditor.  De- 
fendants agreed  to  do  this,  anil  the  mort- 
XHge  and  nbtes  for  911,500  were  dnly  ex- 
ecuted by  W.  M.  Peterson,  for  himself  and 
for  the  firm,  and  were  taken  by  blm  for 
the  purpose  of  havlns  Peacock  execute 
them.  Afterwards,  however,  Peacock  & 
Peterson  stated  that  they  bad  concluded 
not  to  burrow  the  additional  amounts 
needed  from  these  defendants,  and  were 
abont  to  negotiate  a  loan  with  the  bank 
and  trust  company.  During  November, 
1S90.  this  indebtedness  was  reduced  to 
about  92,600,  and  remained  about  that 
figure  until  January  16, 1801,  when  Pea- 
cock ft  Peterson  applied  for  an  additional 
advance  of  about  94,u00,  at  that  time  as- 
anrlng  defendants  that  outside  of  tbeir 
Indebtedness  to  them  and  the  bank  and 
trnst  company  they  owed  only  96,000 ; 
and  that,  fl  tlie  additional  credit  of  94,500 
was  given  them,  It  would  enable  them  to 
pay  off  all  this  outside  Indebtedneea,  ex- 
cept a  few  minor  and  uDimportant  mat- 
ters, which  were  not  pressing,  and  that 
these,  as  well  as  tbe  bank  and  trust  com- 
pany notes,  they  conld  and  would  provide 
for  out  of  tbe  r^olar  and  current  earn- 
ings of  their  business.  Relying  npon  these 
Htatements,  these  defendants  agreed  to 
make  tbe  additional  advances,  and  Pea- 
cock, Peterson  ft  Co.  (C.  B.  Peterson  bar- 


ing In  the  mean  time  been  admitted  to  the 
firm)  executed  tothcse  defendants  a  mort- 
gage to  secure  the  sum  of  97,000.  About 
Marcli  6, 1891,  Peacock,  Peterson  &  Co.  In- 
formed them  that  they  would  not  be 
able  to  meet  the  notes  held  by  the  hank 
and  troAt  company  ns  they  had  antici- 
pated, and  If  these  defendants  would  give 
them  further  credit  of  95,000  they  would 
beenabled,  with  these  additional  advances, 
to  take  up  said  notes  as  they  felt  due,  and 
then  assured  defendants  that,  outside  of 
the  Indebtedness  to  them  and  the  bank 
and  trost  company,  they  owed  only  a  few 
thonsand  dollars,  none  of  which  was 
pressing,  and  they  could  readily  pay  off  aU 
of  it  from  their  regular  earnings.  Relying 
upon  these  statements,  defendants  agreed 
to  make  tbls  additional  advance,  and 
Peacock,  Peterson  ft  Co.  executed  an- 
otlier  mortgage  to  secure  It,  including  In 
It  all  the  property  embraced  In  the  mort- 
gage for  97,000,  and  other  property,  and 
at  tbe  same  time  executed  a  new  mort- 
gage as  additional  security  for  the  Indebt- 
edness of  97,000,  covering  the  additional 
property  not  embraced  In  the  prior  mort- 
gage for  that  amount;  It  being  then  and 
always  previously  distinctly  understood 
and  agree'i  that  tbe  mortgages  given  by 
tbe  firm  to  secure  their  iDdebtedaess  to 
defendants  should  cover  all  ot  their  prop- 
erty. Tbeee  derendanta  at  that  time  be- 
lieved that  the  property  embraced  In  the 
mortgagee  much  exceeded  in  valne  the 
Indebtedness  to  them,  else  they  would  not 
have  agreed  to  make  any  additional  ad- 
vaocea.  It  was  dfsttnetly  agreed  tbat  tbe 
IndebtedncfM  of  Peacock,  Peterson  ft  Co.  to 
them  should  not  exceed  913,000,  and  that 
this  should  Include  the  amount  due  tbe 
bank  and  trust  company,  whose  mort- 
gage was  prior  to  those  held  by  defend- 
ants, and  whose  notes  were  to  be  paid 
with  the  advances  thus  to  be  made  by 
them.  It  was  distinctly  agreed  that  Pea- 
cock, Peterson  ft  Co.  would  pay  their 
labor  account,  and  meet  the  notes  of  the 
bank  and  trust  company,  and  that  no 
further  advances  beyond  the  912,000  so 
secured  would  be  required  by  tliein  or 
would  be  made  by  these  defendants;  and 
that  Peacock,  Peterson  ft  Co.  wonld  pay 
off  their  small  nntslde  indebtedness  out 
oT  their  regular  earnings.  On  April  10. 
1891.  Peacock,  Peteraou  ft  Cu.  obtained 
from  defendants  9500  to  pay  laborera, 
representing  that  that  was  all  they  owed 
for  labor.  Later  In  the  month  they  pre- 
sented a  statement  showing  they  owed  a 
further  amount  of  abont  91.000  for  labor, 
which  statement  was  sworn  to  by  them 
as  correct,  and  as  being  all  they  then 
owed  for  labor.  These  defMidants  sent  a 
representative  for  the  purpose  of  paying 
off  this  labor  account,  but  Peacock,  Peter- 
son ft  Co.  declined  to  allow  this  to  be 
done.  Defendants  then  ascertained  that 
this  statement  was  Incomplete,  and  that 
tbere  was  more  due  for  labor  than  ap- 
peared thereon,  and  sent  for  Peacock, 
Peterson  &  Co.,  who,  In  response  to  their 
request,  came  to  Savannah,  and  defend- 
ants then  ascertained  that  they  really 
owed  for  labor  about  92,000,  and  that  the 
amonnts  thus  due  for  labor,  with  tbe 
notes  held  by  the  bank  and  trust  corn- 
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panjr,  tot  which  Peacock,  Peterson  &  Co. 
were  not  providing,  ae  they  had  agreed  to 
do,  would  make  their  indebtedness  to  de- 
fendant considerably  exceed  912,000,  It  said 
labor  account  and  notes  were  paid  by 
defendants.  Daring  the  month  of  April 
they  ascertained  that  the  IndebtedaeHB  of 
Peacock.  Peterson  A  Co.  was  very  much 
greater  than  they  bad  represented  it  to 
be.  and  that  they  owed  a  great  deal  more 
on  their  timber  leasea  than  they  had  rep- 
resented, and  that.  therefCire,  the  prop- 
erty covered  by  the  mttrtgage  of  these  de- 
fendantB  was  not  nearly  so  valuable  as 
Peacuck,  Peterson  &  Co.  stated  it  to  be. 
Tbey  also  learned  that  said  firm  had  been 
purchasing  costly  macbinery  and  other 
things,  not  warranted  by  their  business, 
and  for  which  tbey  could  not  reasonably 
expect  to  pay.  Accordlnglyi  when  Pea* 
cork,  Peterson  ft  Co.  rame  to  Savunnab, 
about  May  Ist,  defendants  informed  them 
they  could  not  make  any  further  advances, 
and,  one  of  the  mortgages  being  orerdue, 
that  tbey  would  be  compelled  to  foreclose 
It.  The  matter  was  dlscuHsed,  and  final- 
ly It  was  agreed  that  Peacock,  Peter- 
son ft  Co.  should  make  an  absolute  deed 
to  Still  well,  MlUen  ft  Co.  of  all  their  prop- 
erty In  satisfaction  of  their  indebtedness 
toStillwell,  Mlilen  ft  Co.;  and  these  de- 
fendants did  at  the  time  state  to  Ppacock, 
Peterson  &  Co.  that  they  did  not  desire 
the  property,  but  would  much  prefer  the 
money,  and  would  take  f 1,000  off  their  ac- 
count In  order  to  get  a  money  settlement, 
bat  Peacock,  Peterson  ft  Co.  stated  that 
they  were  unable  to  do  tbls,  and  had 
teached  the  point  where  they  could  not  go 
on  with  their  business,  and  agreed  to 
execute  the  deed  as  the  best  and  only  set- 
tlement they  could  make.  There  were  ao 
conditions,  reservations,  or  understand- 
ing wltb  reference  to  the  deed,  but  It  was 
understood  that  it  was,  as  it  purports  to 
be,  absolute  and  uncondlUonal.  The  con- 
sideration named  In  It,  f 13,265,  was  thus 
arrived  at:  The  indebtedness  of  Peacock, 
Peterson  ft  Co.  was  estimated  and  fixed 
at  f10,500.  At  that  time  they  were  pn- 
titled  to  credit  for  lumber  sold  for  their 
account,  of  which  measurements  had  not 
been  received,  so  that  It  was  Impossible 
then  to  state  with  certainty  what  this 
credit  should  be.  There  were  also  freight- 
bills,  which  had  not  then  been  received, 
for  shipments  of  lumber  embraced  In  pre- 
vious accountings.  Defendants  knew  the 
indebtedness  would  reach  at  least  $10,500, 
but  have  since  ascertained  that  It  was 
really  about  9100  more.  The  labor  ac- 
count was  agreed  to  be  92,000,  and  this 
had  to  be  estimated,  because,  in  addition 
to  the  Itemized  statement  presented  by 
Peacock.  Peterson  ft  Co.,  there  were 
amounts  on  loosememorauda,  which  they 
stated  had  to  be  added,  and  the  state- 
ment and  memoranda  showed  the  labor 
account  to  be  about  92,000. 

There  was  also  a  mortgage  upon  the 
house  and  lot  of  W.  M.  Peterson,  upon 
which  there  was  due,  as  defendants  were 
then  informed,  9400,  which  had  been  giv- 
en, as  tbey  were  Informed,  by  him  to  se- 
curea  loan  with  which  to  pay  the  amount 
due  on  account  of  an  engine  bought  by 
the  firm.  There  was  also  9105  due  for  an 
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engine,  and  9200  due  for  timber.  These 
sums  made  the  consideration  mentioned 
in  the  deed.  After  this  amount  was  fixed, 
and  the  purchase  agreed  on,  defendants 
also  promised  to  pay  a  bill  fur  food  for 
mules,  amounting  to  $100.  There  wna  no 
agreement  or  understanding  of  any  kind 
that  defendants  were  to  pay  or  would  a»- 
sume  any  of  the  debts  of  Peacock.  Peter- 
sun  &  Co.,  except  those  which  made  up  tbe 
consideration  of  the  deed  and  the  debt  of 
9100  last  mentioned.  Tbey  knew  that  the 
deed  was  subject  to  the  mortgage  of  the 
bank  and  trust  company,  and  that  It  whs 
subject  to  the  claims  for  labor,  of  whfch 
they  then  had  actual  notice,  these  labor 
claims,  however,  being  Included  In  aald 
consideration ;  and  also  knew  that,  If  they 
desired  to  take  any  ol  the  timber  men- 
tioned in  the  tlmberleaHes,  which  had  tta«i 
not  been  torolahed  and  paid  for,  th^ 
would  be  compelled  to  provide  for  Its  pay- 
ment where  title  remained  in  the  vendor 
or  lessor.  There  were  also  a  few  Hens 
which  are  specifically  mentioned  In  the 
mortgages  held  by  these  defendants,  and 
they  understood  their  deed  was  subject  to 
these,  and  tbey  would  have  to  satisfy 
these  it  they  desired  to  bold  the  properly 
covered  by  them,  but  were  under  no  obli- 
gation to  take  any  property  which  was 
subject  to  specific  and  prior  liens,  unless 
they  saw  fit;  and  this  was  thoroughly  un- 
derstood. The  deed  was  executed  May 
lat.  and  on  the  evening  of  May  2d  Deltscb 
came  to  tbelr  office  with  both  of  the  Peter- 
sons, and  stated  that  they  had  Informed 
him  that  Stlllwell  bad  promised  he  would 
cancel  the  deed  whenever  the  indebtednetis 
of  Peacock,  Peterson  ft  Co.  to  these  de- 
fendants was  paid ;  and  lie  Inquired  of 
Stillwel)  whether  thin  were  true,  and  Still- 
well  replied  that  the  statement  was  not 
trne;  that  the  deed  was  an  absolute  deed, 
and,  U  proposals  to  purchase  the  property 
were  made,  he  would  consult  the  other 
partners  who  were  Interested.  At  tbls 
point  W.  M.  Peterson  Mked  whether,  if 
9500  were  added  to  the  amount,  these  de- 
fendants would  cancel  the  deed,  to  which 
Stilt  well  replied:  "The  deed  Is  absolute, 
and  we  will  not  talk  about  canceling  It." 
Deltscb  then  rejoined  that  that  was  all 
right;  that  he  only  came  to  verify  the 
statement  of  the  Petersons;  that  be  un- 
derstood It  now;  that  the  deed  was  an 
absolute  one  to  these  defendants,  aud that 
settled  It.  As  they  were  going  oft.  Still- 
well  called  back  the  Petersons,  and  stated 
that,  while  be  could  not  admit  the  right 
of  any  one  to  have  the  deed  canceled.  It 
being  absolute,  he  did  not  desire  to  keep 
the  property,  but  wished  to  sell  It,  and,  if 
Peacock.  Peterson  ft  Co.,  or  Ddtach,  or 
the  creditors,  or  any  one,  offered  the  mon- 
ey, he  would  quickly  close  with  the  offer, 
and  was  willing  to  sell  to  any  one  who 
would  pay  these  defendants  the  considera- 
tion of  the  deed.  He  also  called  to  the  at- 
tention of  the  Petersons  that  Deltscb  had 
made  no  offer  of  any  kind,  and  that  he  did 
not  believe  Deltscb  was  authorised  to  do 
BO,  being  under  the  Impression  that  the 
pi-csident  oT  the  grocery  company  was 
absent;  and  he  did  not  tbluk  Deltscb  had 
tbeu  conferred  with  the  creditors,  or  that 
he  had  authority  to  make  any  offer,  amy. 
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well  tben  and  there  distinctly  stated  that 
any  one  who  desired  the  property  eould 
Ketlt  for  what  these  defendants  Kavefor 
It.  On  the  evening  of  Saturday,  May  2d, 
these  ilefendaots  sent  a  reprefentatlve  of 
their  firm  to  receive  poseeusion  of  the  prop- 
erty ander  their  deed,  and  they  are  In- 
furmed  that  the  possceaiun  was  actually 
and  duly  delivered  to  hlin.  On  Monday 
they  received  a  teleKram  from  him  that 
during  the  day,  and  after  the  possession 
bad  been  delivered  tohlin.Deltscb  arrived, 
and  at  once  busied  himself  with  efforts  to 
Impede  and  embarrass  their  cuutrul  and 
manajTement  of  the  property.  They 
learned  thatDeitsch  hud  advised  the  labor- 
ers not  to  work  for  them,  nor  to  receive 
any  money  Irom  them,  and  had  prevented 
tbeir  representative  from  getting;  the  pay- 
roll and  paying  off  the  laborers.  They 
had  forwarded  by  express  tlie  requisite 
money — over  (1 .800 — to  pay  off  the  labor- 
ers, having  paid  at  Savannah  the  balance 
of  the  labor  account,  and  tbeir  represent- 
ative was  uuable  to  uRe  the  money  for  this 
purpose  because  of  DeUsch's  interierence, 
and  Unally  It  was  returned  to  tbem.  They 
are  Informed  that  by  variouscontrivances 
Deltseh  managed  to  add  seriously  to  the 
demoralization  that  already  existed 
among  the  laborers,  and  obstructed  and 
embarrassed,  In  every  way  his  craft  and 
cunning  could  suggest,  the  agents  andeia- 
ployes  of  these  defendants  In  their  control 
and  operation  of  the  property.  All  this 
was  done  by  Peltscb  without  the  slightest 
warrant  or  authority  or  Intimation  on 
his  part  that  would  lead  them  to  suspect 
be  contemplated  any  such  proceedings. 
On  the  contrary,  his  ohserratlons,  tone, 
and  bearing  at  his  Interview  with  Still- 
well,  above  mentioned,  were  such  as  to 
lead  them  to  believe  he  was  entirely  satis- 
fied they  bad  made  an  absolute  purchase 
of  the  property,  and  that  he  had  no  Inten- 
tion f>f  qaestlonlng  the  transaction.  On 
'Wednesday,  May  6th,  Myers,  the  president 
of  the  grocery  company,  aslied  StiUwell  If 
lie  would  be  willing  to  sell  the  property 
conveyed  for  the  consideration  mentioned 
In  the  deed,  and  Still  well  replied  he  would, 
to  any  one  who  would  pay  these  defend- 
ants the  amount  tbey  gave  for  the  prop- 
erty. Myers  then  stated  he  had  been  In- 
formed that  the  Indebtedness  ol  Peacock, 
Peterson  &  Co.  was  not  as  much  as  the 
amount  named  as  the  consideration  ol  the 
deed;  and  Still  well  replied  that  that  was 
true:  that  the  consideration  not  only  In- 
cluded the  actual  indebtedness  of  Peacftck, 
Peterson  &  Co..  which  then  amounted  to 
about  910,500,  but  also  Inclnded  certain 
amounts  for  labor,  etc.,  which  these  de- 
fendants had  agreed  to  pay;  and  that.  If 
the  amount  which  represented  the  Indebt- 
edness of  Peatfock,  Petertiion  &  Co.  on  May 
Ist  were  paid,  he  would  be  willing  to 
make  a  quitclaim  deed  to  the  property, 
provided  the  pnrchaHer  would  assume 
these  additional  amounts,  which  were  In- 
cluded In  the  consideration.  To  this  My- 
ers replied  that  that  was  all  right;  that 
the  creditors  ^ere  tbeu  endeavoring  to  ar- 
range the  matter,  and  he  thought  they 
would  purchase  the  property  from  these  de< 
fenilants  upon  these  terms.  On  Thursday 
Myers  agvin  called,  and  stated  to  Stlllwell 
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that  the  matter  was  progressing  favora* 
bly,  and  that  the  creditors  expected  to 
parchase  the  property  from  these  defend- 
ants upon  the  terms  stated,  and  he 
thought  the  matter  would  soon  be  adjust- 
ed upon  this  basis.  Later  during  the  day, 
one  who  was  representing  Peacock,  Peter- 
son Sc.  Co.,  and  was  advising  with  their, 
creditors,  called  at  the  office  of  these  de- 
fendants, and  stated  that  he  was  sent  by 
the  creditors  and  by  their  attorneys  to 
advise  these  defendants  that  the  arrange- 
nients  were  progressing  very  favorably, 
and  that  tbey  expected  on  the  following 
Saturday  to  close  the  matter  and  pur> 
chase  the  property  by  paying  these  de- 
fendants the  consideration  of  their  deed; 
and  be  stated  farther  that  W.M.  Peteraon 
had  been  sent  to  Montgomery  county  to 
get  certain  papers,  and  that  on  Saturday 
morning  the  creditors  expected  to  finally 
adjust  thematter.  On  Saturday  morning, 
instead  of  the  adjustment  promised,  and 
which  these  defendants.  In  entire  reliance 
upon  the  good  faith  of  the  creditors,  were 
awaiting,  tbey  were  served  by  the  attor- 
ney of  the  creditors  with  a  telegram  from 
Judge  Roberts,  whlcb  stated  that  a  r^ 
straining  order  on  tne  cndltors*  petition 
had  been  granted  by  hlo)  at  8  o'clock  a.  m. 
that  day,  and  a  temporary  receiver  ap- 
pointed,etc.  Thesedefendants  at  once  en- 
deavored to  get  farther  Information  than 
that  conveyed  by  the  telegram,  with  ref- 
erence to  the  character  and  effect  of  the 
proceeding,  and  sought  to  procure  a  copy 
of  the  petition,  bnt  were  unable  to  obtain 
the  Information  or  procure  a  copy  until 
the  following  Monday,  and  then  read  with 
amnxement  its  allegations,  and  observed 
that  It  had  been  sworn  to  by  Deltnch  on 
May  8tta,  at  a  time  when  the  negotiations 
for  a  friendly  adjoatment  were  still  pend- 
ing. 

It  Is  not  true,  as  stated  In  the  petition, 
that  Peacock,  Peterson  &  Co.  were,  when 
the  petition  was  filed,  merchants  or  trad- 
ers, bnt  they  had  entirely  ceased  to  do 
buKlnesB,  are  not  now  traders,  and  have 
not  been  slni*e  May  Ist,  and  on  May  1st 
the  firm  was  actaall.v  dissolved  by  wrlxten 
agreement.  On  severaloccaslonsinqnlries 
have  been  made  of  Stlllwell  with  reference 
to  Peacock.  Peterson  &  Co.  The  partic- 
ular circumstances  attendlngeacb  imiulry, 
or  the  persons  making  them,  these  defend- 
ants cannot  state,  bnt  tliey  have  on  each 
occasion  answered  them  fairly  and  frank- 
ly, giving  tlje  facts  as  they  understood 
them.  They  have  Informed  the  inquirers 
of  their  mortgages  upon  all  the  property 
of  Peacock,  Peterson  ft  Co.,  and,  with  r&- 
erence  to  the  value  of  the  property  or  any 
other  matter,  have  given  the  Information 
they  had  received  from  Peacock,  Peterson 
&  Co.,  stating  expressly  that  their  state- 
ments were  based  upon  the  informs  tiun 
thus  received  from  Peacock,  Peterson  ft 
Co.  They  could  have  no  possible  motive 
to  uphold  the  credit  of  Peacock,  Peterson 
ftCo.  They  were  always,asthey  thought, 
fully  secured  by  promptly  recorded  mort- 
gages; »nd  they  have  no  recollection  of 
ever  having  stated  that  the  property  cov- 
ered l>y  their  mortgages  was  worth  lour 
times  the  indebtedness  to  them,  but  there 
are  tlmea  when  this  statement  might  have 
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been  made,  because  there  are  times  wbeo 
tt  waa  true.  It  la  nottrue  tbat  SZOOof  the 
coDSlderatioD  named  in  the  deed  waa  to 
be  paid  to  W.  M.  Peterson.  In  the  state- 
ment of  the  areount  tor  labor  there  was 
Incladed  9200,  due  C.  R.  Peterson  lorlabur 
by  tbe  old  flrm  betore  C.  B.  was  admitted 
Into  the  firm.  It  Ts  not  true  that  they 
agreed  with  Peacock,  Peterson  &  Co.  to 
pay  all  the  claims  BKainst  that  flrm  which 
were  Hens,  or  were  for  aapplles  or  goods 
furnished  them  in  the  saw-mili  or  mer- 
cantile business;  nor  that  they  agreed  to 
assist  them  In  arranging  their  other  In- 
Aebtedness;  nor  that  they  agreed  with 
Peacock,  Peterson  &  Co.  that  they  were 
to  have  the  privilege  of  paying  the  sum 
named  In  the  conveyance  to  these  defend- 
ants within  a  rea»onabIe  time  after  tbe 
signing  of  the  deed,  and  that  they  would 
convey  back  the  property  it  that  course 
were  desired  by  Peacock,  Pett^rson  &Co. 
It  Is  trne,  these  dtfendants  stated,  before 
tbe  settlement  was  made,  tbat  they  did  not 
desire  the  property,  but  only  the  payment 
of  their  debt.  It  Is  untrue  that  Stlllwell 
advised  Peacock  to  go  taume  and  sell  out 
all  his  private  property  as  soon  as  possi- 
ble. It  Is  untrne  that  W.  M.  Peterson  re- 
quested them  to  pay  the  dfbt  mentioned  in 
the  petition,  and  If  the  request  had  t>een 
made  It  would  bave  been  refused,  tor  they 
bad  not  assumed  tbe  payment  of  this 
debt;  but  It  was  distinctly  understood 
tbey  would  not  assume  the  payment  of 
any  of  the  debts  e«»pt  those  Included  In 
the  consideration  ot  tbe  deed,  and  the 
small  bill  of  9100  mentioned.  It  Is  not 
true  that  on  Saturday,  May  2d,  Deltsch 
tendered  these  detendanta  the  full  amount 
ot  the  consideration  ot  the  debt,  stating 
that  tbe  otter  was  made  on  behalf  of  Pea- 
cock, Peterson  &  Co.  and  the  creditors  at 
large,  or  that  Stillwell  refused  to  receive 
the  money,  or  stated  tbat  tbuy  would  not 
dispose  ot  the  property.  No  tender  haa 
ever  bnen  made  them,  but,  on  the  contrary, 
Ddtsch,  Myers,  and  the  other  petiUonera 
know  that  tbey  could  now  get  and  could 
at  any  time  have  gotten  a  qullelalm  deed 
to  tbe  property  from  these  dercnUants  by 
paying  the  consideration  of  the  deed  to 
them,  or  by  paying  tbe  actual  indebted- 
ness of  Peacock,  Peterson  &  Co.  to  them 
on  May  Ist,  and  assuming  the  other 
amounts  assumed  by  defeudants  and  In- 
eloded  in  the  consideration.  The  deed 
was  not  made  to  hinder  and  .  delay  the 
ereditors,  nor  was  such  Intention  known 
to  these  detendanta.  The  pro|»erty  was 
not  worth  largely  more  than  the  consid- 
eration named  in  the  deed.  The  sale  was 
bona  tide  In  payment  of  a  debt,  and  there 
was  not  a  gross  undervaluation  ot  the 
property.  The  statement  that  there  was 
an  element  of  trust  in  the  deed,  etc.,  was 
false,  as  was  thestatementtbat  there  was 
an  Dnderstandlng  between  tbe  parties 
tbat,  while  tbe  title  was  put  in  these  de- 
fendants, tbe  transaction  was  also  to 
benefit  Peacock,  Peterson  &  Co.  so  as  to 
give  them  a  surplus  out  of  the  property, 
etc.  All  the  statements  and  suggestions 
ol  the  petition  which  in  any  way  impeach 
the  Aons  Sd^aX  tbe  deed,orcharRed  these 
defendants  with  traud,  or  with  participa- 
tion In  traud,  are  Infamous  falsehoods.  It 


is  not  true  that  Peacock,  Peterson  *  Co. 
refused  to  give  possession  of  tbe  property 
to  these  defendants,  or  were  In  poseeasioD 
of  it  at  the  time  tbe  petition  was  filed,  bat 
possession  was  duly  delivered  by  them  to 
tbe  representative  ot  these  defendants  on 
Monday,  May  4tb.  These  defendants,  aft- 
er their  porchase  and  tbe  execntloa  erf  tbe 
deed,  agreed  to  employ  tbe  Petersons  at 
Verbena  at  salaries  ot  975  per  month,— W. 
M.  until  January  1st,  and  C.  R.  as  long  as 
it  was  mutually  satisfactory,— these  de- 
fendants Intending  to  operate  theVerbeoa 
miU,  and  the  Petersons  being  familiar 
with  the  property  and  business  at  tbat 
point,  and  being  then  without  other  em- 
ployment. At  once,  upon  turning  orer 
the  property  todefendants* representative, 
the  Petersons  went  regularly  to  work  un- 
der him,  faithfully  performing  their  dattes 
as  directed  by  him.  They  and  tbe  otber 
employes  were  proceeding  barmonloiuly 
nndertbe  snpenislon  of  the  repneMntatlTs 
until  the  advent  ot  Deltscb,  who  svcceed- 
ed,  by  inducements  and  chicanery  ot  vari- 
ous kinds.  In  dlasatlsfylng  W.M.  Peterson, 
and  In  alienating  him  from  the  employ- 
ment be  had  undertaken  withtbeaederend- 
anta.  Tbe  possession  of  tbe  property, 
however,  remained  with  these  defendants 
until  they  turned  it  over  to  the  receiver, 
under  tbe  order  ot  JudgeRoBBSTS,  on  May 
llth,  the  receiver  giving  their  representa- 
tive hla  receipt  for  the  property.  Dp  to 
that  time  they  were  in  the  full  posseerion 
and  control  of  the  property.  It  Is  tn» 
that  by  the  shutting  down  ot  tbe  bast- 
ness,  which  has  now  occurred,  there  wHi 
be  a  large  depreclutinn  In  value,  and,  ai 
the  result  ot  tbe  granting  of  tbe  Injunction 
and  recelTerahlp.  these  defendants  bave 
already  Incurred  large  damages,  which  an 
being  daily  augmented.  It  is  nntrne  that 
Peacock,  Peterson  ft  Co.  sold  out  their 
merchandise  stock  to  Terrell  at  tbe  sag- 
gestion  or  special  instance  and  request  of 
these  detendanta.  for  these  defendants  did 
not  know  of  the  sale  until  after  it  was  ef- 
fected. It  Is  true  these  defendants  have 
advised  Peacock,  Peterson  ft  Co.  it  was 
not  good  business  policy  to  ran  a  mercbaa- 
dise  store  In  connection  with  their  saw- 
mill  business,  and  that  this  had  been  their 
experience,  and  that  In  consequence,  in 
their  own  business,  they  had  foraume  tinw 
discontinued  such  a  practice.  Tbey  hare 
no  recollection  ot  having  anyconvematiua 
with  Peacock,  Peterson  &Co.  at  all  opoa 
the  subject  within  a  month  or  so  pKor 
to  May  let,  and  their  advice,  as  given  pre- 
viously, was  only  with  reference  to  the  in- 
expediency generally  of  attempting  to  run 
a  store  and  aaw-mlll  at  tbe  same  time. 
It  la  untrue  that  Peaco<;k,  Peterson  ft 
Co.  were  loath  to  sign  the  deed,  or  tbat 
they  stated  tbey  desired  to  have  a  meet- 
ing of  their  creditors,  or  Uiat  Stillwril 
urged  them  not  to  dn  so,  and  by  pressor* 
and  threats  prevailed  upon  and  induced 
them  to  execute  tbe  deed.  Tlie  matter 
was  luily  and  carefully  considered  by  Pea- 
cock, Peterson  &  Co.,  and  fully  dIscosBed 
by  tbem  with  Scillwell,  representing  bis 
firm;  and  the  deed  was  executed  by  tbeia 
freely  and  voluntarily,  and  no  Improper 
Infiuences  ot  any  kind  were  attempted  or 
thought  ot.    These  defendants  acoeptra 
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the  deed  Itt  entire  gnud  laltta  In  aatiafac- 
tioD  of  tbe  IndebtedDees  to  them,  which, 
as  well  as  tbe  morteageH  sectirlDg  It,  was 
unqueationed.  Far  frum  any  deeire  to 
take  advantaKe  of  their  debtors  or  the 
othpr  credltora  in  receirinR  the  deed, 
these  defendants  preferred  to  haveasettle- 
ment  at  a  loas  to  them  ol  |1 ,000.  rather 
than  take  the  property  la  aatialactlon  ol 
their  debt.  It  ia  difficult  to  aay  what  the 
market  value  of  tbe  property  la,  the  prices 
nf  lumber  having  greatly  fallen  since  Jan- 
uary let,  and  all  kinds  of  aaw-mtll  proper- 
ty having  greatly  depreclatefl  In  value. 
It  la  antnie  that  they  colluded  with  Pea- 
cock, Feteraon  A  Co.  to  hinder  and  delay 
the  creditors,  or  aided  and  aaalated  them 
In  the  dlaposition  andconcealuientof  their 
HBseta  in  fraud  of  the  rights  ol  credltora. 
These  defendants  have  been  engaxed  In 
bualness  in  Savannah  for  many  years,  are 
poaseased  of  large  uipital,  and  am  amply 
able  to  respond  toall  claims  against  them. 
Tbe  avtnal  axpenaea  now  accralnjc,  and 
which  will  continue  to  accrue  while  tbla 
Injunction  and  I'ecelvwahlp  are  continued, 
on  account  ol  the  care  and  preaervatlon  ul 
the  large  amount  uf  property  which  re- 
mains Idle  and  employed,  are  very  great, 
and  probably  f.^  a  day  would  be  a  moder- 
ate estimate  of  tbe  actual  dally  expenses. 
The  pro|)f>rty  Is  juat  of  the  character  that 
depreciates  rapidly  by  reason  of  uon-uae. 
The  machinery  deterloratea.  The  loga,  II 
there  be  any  In  tbe  woods,  will  be  de- 
stroyeil  by  the  worms,  and  tbe  property 
generally  will  uecessarlly  suffer  great  in- 
jury from  remaining  unused  and  Idle.  Be- 
HtOes  all  tbis,thelabor  will  become  demoral- 
ised and  scattered.  There  have  been  era- 
ployed  about  76 laborers  aboot  the  mill  at 
Verbena,  who  are  In  a  stataot  deoiorallEa- 
tion,  threatening  serious  trouble.  These 
have  not  been  paid  oft  for  some  time,  de- 
spite the  wlIllngneHS  of  these  defendants 
to  pay  them  off.  Manyof  tbein  are  skilled 
and  familiar  with  the  work,  and  eBpH:lally 
ramillar  with  this  mill,  and  It  will  l>e  ex- 
ceedingly difficult  and  expensive  to  supply 
their  placefl.  A  large  elemoitlD  the  value 
of  property  of  this  kind  la  dependent  upon 
Its  continuous  uae  and  employment. 
While  it  is  Impossible  now  to  calculate  ex- 
actly what  the  damages  will  be  that  will 
result  from  a  continuance  of  thelnjunction 
and  receivership,  they  will  be  very  large, 
and  suchcontinuancemustresultmost  dis- 
aatroualy.  Wbereforethay  prayed  that  the 
order  granted  without  notk»  to  them  on 
May  4th  be  set  aside,  and  that  the  prayers 
of  petitioners  be  dented,  and  the  propwty 
emi^racsd  In  the  deed  tn  them  be  restoreil 
to  them. 

Upon  the  hearing  much  evidence  was  in- 
troduced upon  both  aides,  moat  of  it  be- 
tOR  In  the  shape  ol  affidavits,  which  are 
set  out  In  full  In  the  bill  of  exceptions.  On 
Jiinelat  the  Judge  l>e]ow  granted  tbe  In- 
junction prayed  for.  appointed  3.  H.  8app 
perntanent  receiver.  In  accordance  with 
the  prayera  of  tbe  petition,  of  the  estate 
of  Peacoi-k,  Peterson  &  Co.  and  of  each  uf 
the  members  of  that  Arm,  and  ordered  tbe 
receiver  at  his  earliest  couveiii3Dce  to  re- 
duce the  property  to  money  by  snla  of  the 
name  at  dtoar  public  or  private  sale,  as 
mfsbt  seem  to  him  to  the  best  Intareut  o< 
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all  parties  concerned,  etc  To  tiie  order 
granting  the  Inlunctlon  and  receiver,  ani] 
to  the  order  requiring  tbe  rerelver  to  sell 
the  property,  Stlllwell,  MlUen  &  Co.  ex- 
cepted on  thefnllowlnggronads:  Becauae 
each  of  the  orders  was  contrary  to  law ; 
because  the  Judge  bad  no  Jurisdiction  to 
grant  either  of  them;  because,  under  the 
averments  of  the  i>etitlou,  the  grant  ol 
each  of  them  was  contrary  to  Taw;  be- 
cause-the  evidence  aubmltted  did  not  au- 
thorise the  grant  of  either  of  them;  be- 
cause petitioners  were  not  lleo  orjudg- 
mentcreditors.and  n^ere  notassertlngany 
claim  to  title,  and  therefore  were  not  enti- 
tled to  an  Injunction  or  receiver;  because 
Peacock,  Peterson  A  Co.  were  not  traders 
when  thA  petition  was  filed,  and  therefore 
petitioners  had  no  right  to  an  injunction 
or  receiver;  because  petitioners  had  aa 
adequate  remedy  by  attachment;  because 
it  was  not  alleged  or  claimed  that  Still- 
welt,  Millen  &  Cxt,  were  Insolvent,  but  It 
was  shown  that  they  were  solvent;  be- 
cause no  necessity  for  tbe  Injunction  or  re- 
ceiver, or  for  sale  of  the  property  as  or- 
dered, was  shown  or  appeared;  because 
each  of  the  orders  was  contrary  to  law 
and  evidence;  and  iKcauae  tbe  original 
reatralning  order  and  appointment  of  a 
receiver  was  granted  without  notice  to 
Stlllwell,  Millen  &  Co. 

Deninnrk, Adams  &  Adamii,A.  C.  Wright, 
and  Pate  &  Warrea^  lor  plaintiffs  In  error. 
Smith  A  Cleuieats,  Qarranl  A  MeJdrim, 
Vi:  L.  CJarke,  and  £.  R.  Horman,  for  de- 
fendants In  error. 

Bi.KCKLicY,  C.  J.  Tbe  facts  are  stated  la 
tbe  official  report.  Tbe  Judgment  below 
was  acquleaced  in  by  the  debtors.  Peap- 
cock,  Peterson  &  Co..  the  excepting  par- 
ties being  Stillwell.  Millen  &  Co.  alone. 
In  so  far,  therefore,  as  tbe  granting  of  ao 
injunction  and  the  appointment  of  a  re> 
celver  concern  any  property  not  conveyed 
by  the  former  of  these  flrniH  to  tbe  latter, 
the  decision  of  the  presiding  Judge,  wheth- 
er correct  or  Incorrect,  should  not  and 
could  not  be  disturbed  on  this  writ  of  er- 
ror. What  we  shall  rule  will  have  rela- 
tion only  to  the  property  embraced  In  tbe 
conveyimce  to  which  we  hdve  referred, 
leaving  the  individual  property  uf  the 
several  persons  composing  the  firm  of 
Peacock,  Peterson  &  Co.  to  be  dealt  with 
by  the  receiver  as  though  It  alone  had 
been  the  subject-matter  of  fbe  receiver- 
ship. 

1.  The  petitioning  creditors  attack  this 
conveyance  as  fraudulent.  Giving  the 
petition  tbe  widest  possible  range.  It  has 
three  aspects.  It  rests— /-'iret,  upon  the 
insolvent  traders'  act,  (Code,  §  S149M  et 
seq.;)  secondly,  upon  the  aaalgnmrnt  act 
of  1881,  (Acts  1S80-S1,  p.  174;)  Code,  Ad- 
denda,  §  ldr>3(y,  p.  X,  as  amended  by  the 
act  of  1885,  (Acta  1884-86,  p.  100;)  and, 
thirdly,  upon  the  general  law  making 
void  all  conveyances  Intended  to  binder, 
delay,  or  defraud  creditors.  If  the  evidence 
aupporCs  any  one  of  these  aspects  of  the 
petition.  It  la  tbe  last  one.  It  does  not  sup- 
port the  Srst,  because  tbe  partnership  of 
Peacock.Peterson&Co.had  been  dissolved 
and  had  ceased  to  carry  on  tbe  firm  busi- 
ness before  the  petition  was  filed.  In  tbi» 

Digitized  by  Google 


970  SGUTHEASTEBIT  : 

napect  the  ease  )b  within  the  ruling  on 

that  HQbJect  In  Kimbrell  t.  Walters, 86  Ga. 
D9, 12  S.  £.  Kep.  305,  and  previous  cases 
therein  cited.  The  evidence  dues  not  Hup- 
port  the  second  aspect  u(  the  pptitlun,  be- 
-cause  It  sbows^not  an  SHSiKonient,  but  an 
abeolnte  cunTeyance,  made  In  payment 
-of  a  pre-existing  debt,  together  with  an 
undertaking  by  the  purchaaerB,  Still  well, 
Bf  lllen  &  Cu.,  to  pay  certain  other  debts, 
not  out  of  the  proceeds  of  the  property, 
-but  absolutely,  as  a  part  of  the  agreed 
price.  Touching  this  element,  the  case  is 
ruled  by  Powell  v.  Kelly,  82  Ga.  1,  9  8.  E. 
Rep.  2TS  By  a  very  decided  preponderance 
ot  the  evidence  the  conveyance  waH  made 
tree  from  any  trost,  open  orsecret,  in  favor 
of  the  debtors  or  any  creditor  or  any  other 
pernon.  It  was  an  absolute  and  uncondi- 
tional sale,  and  the  only  element  of  suspl- 
'Cion  attaching  to  it  results  from  apparent 
Inadequacy  of  price.  There  Is  no  doubt 
that  the  property  covered  by  the  convey- 
ance, estimated  at  Its  normal  value,  was 
very  much  In  excess  of  the  parchating 
■creditors'  debt,  and  of  the  whole  consld- 
«ratlnu  expressed  In  the  conveyance.  Va- 
rious facts  are  set  up  by  Stillwell,  Ulllen 
A  Co.  to  account  for  and  vindicate  the 
transaction,  notwlthntandlng  this  excess, 
the  principal  fact  being  that  much  of  the 
property  embraced  In  the  deed  had  not 
been  paid  for  by  Peacock,  Peterson  &  Co., 
-and  was  still  subject  to  claims  for  its 
own  purchase  money.  Conceding  all  the 
consequences  that  conld  be  drawn  from 
the  excess  of  value  over  the  price  paid, 
the  case  Is  that  of  a  conveyance  by  an  in- 
solvent partnership  to  one  ol  the  firm 
creditors  at  an  undervaluation,  made  to 
hinder,  delay,  or  defeat  the  other  firm 
creditors.  What,  then.  Is  the  rule  of  law 
f;nverning  the  grant  of  an  injunction  and 
the  appiilntment  of  a  receiver  as  against 
sucli  purchasing  creditor,  the  attacking 
creditors  l>elng  without  Judgments  or  oth- 
er Hens,  and  claiming  no  title  to  the  prop- 
erty, either  by  reason  of  fraud  iu  procur- 
ing credit  therefor  In  the  creation  of  their 
■demands  or  otherwise?  There  can  be  no 
doubt  that,  generally,  creditors  complain- 
ing of  a  ffHuUuIent  conveyance  of  his  prop- 
erty by  their  debtor  are  not  entitled  to 
an  interlocutory  injunction  and  receiver. 
"The  present  case  falls  within  this  general 
rule.  Inasmuch  as  there  is  no  allegation 
of  the  Insolvency  oF  the  alleged  fraudulent 
purchasers,  Stillwell.  Mlllen  &  Co.  The 
■case  of  Mayer  t.  Wood,  &G  Ga.  427,  Is  a  di- 
rect authority  upon  the  subject,  BO  farap 
an  Injunction  Is  concerned ;  and  the  prin- 
ciple of  that  case,  fairly  carried  out,  will 
extend  also  to  the  element  of  appointing 
a  receiver.  Where  Injunction  to  restroln 
a  solvent  purchaser  from  <tlHpoHlng  of  the 
property  embraced  In  his  fraudulent  pur- 
chase would  not  be  granted,  we  can  see 
no  reason  why  n  receiver  should  be  ap- 
pointed. That  the  Bolvency  of  the  pur- 
chaser would  be  security  against  ultimate 
loss  by  the  attacking  creditors  Jn  case 
they  should  establish  their  debts  and 
prove  the  fraud,  would  stand  as  well  for 
a  reason  against  appointing  an  ad  interim 
receiver  as  against  granting  an  injunc- 
tion. It  Is  obvious  that  merely  to  enjoin 
-a  man  temporarily  from  dlspoBlng  of  prup- 


EPOBTEB,yoL.  18.  (Oa. 

erty  to  which  he  clatms  titia  la  a  mlldw 

Interference  with  his  dominion  over  It 
than  to  take  It  from  him  and  pnt  It  In  the 
hands  of  a  receiver.  Indeed,  before  the 
order  granting  an  Injunction  In  Mayer  v. 
Wood  was  drought  to  this  court  for  re- 
view,It  had  been  so  far  modified,  with  the 
consent  of  the  parties,  as  to  allow  the 
fraudulent  purchasers  to  ael!  the  goods 
and  hold  up  the  proceeds,  tbua  virtually 
converting  them  Into  receivers  for  that 
purpose.  Nevertheless,  the  order  itself, 
after  this  modification,  was  held  errone- 
ous. Tested  by  the  case  cited  and  by  the 
main  current  of  the  authorities,  we  are  of 
opinion  that  no  receiver  for  the  property 
purchased  by  Stillwell,  Mlllen  &.  Co.  shoold 
have  been  appointed.  And  we  are  clear 
that  the  discretion  of  the  Judge  was  not 
well  exercised  In  appointing  each  receiver 
absolutely  and  uncondltloually,  without 
offering  Stillwell.  Mlllen  ft  Co.  the  alter- 
native of  giving  bond  and  security  either 
for  the  forthcoming  of  the  property  or  for 
the  eventual  condemnation  money  in  this 
cause.  The  property  consisted  partly  ol 
real  estate,  which  conld  not  disappear; 
partly  of  a  Baw-mlll  and  fixtures;  and 
partly  of  a  large  number  of  animals  used 
In  connection  therewith.  These  animals 
would  be  expensive  to  keep  In  the  hands 
of  a  receiver.  Tlit:y  would  have  to  be  sold 
Bpeedily,  or  else  the  receiver  wonld  have 
to  operate  the  saw-mill  at  a  heavy  dally 
expense,  and  under  many  haiards  of  losa. 
In  the  exercisn  of  a  wise  Judicial  discre- 
tion. It  could  not  be  otherwise  than  de- 
sirable. In  behalf  of  the  Interest  of  all  par- 
ties concerned,  to  keep  such  proi>erty  out 
of  the  hands  of  a  receiver;  and.  If  that 
could  be  done  by  exacting  bond  and  »ecn- 
rity,  this  exaction  ought  to  have  been 
made,  and  opportunity  afforded  to  com- 
ply with  it.  In  Coben  v.  Meyers,  42  Ga. 
46,  the  receiver  was  appointed  ex  parte, 
but  on  hearing  the  matter  after  answer 
the  chancellor  recognlced  as  a'bRHlsfor 
discharging  the  rncelver  the  alternative  of 
giving  bond  and  security  for  the  payment 
of  any  recovery  which  might  be  had  in 
the  case.  It  may  be  asserted  as  a  general 
prtiposltion  that  a  bond  with  good  seca- 
rlty  Is  always  a  better  form  of  protecting 
creditors  likely  to  be  Injured  by  fraud 
than  the  appointment  of  a  receiver  for 
property  perishable  In  its  nature  or  ex- 
pensive to  keep.  And  Inmost  cases  the 
liability  of  a  solvent  party  without  bond 
and  Becurlty  would  Itself  be  preferable  to 
an  expensive  receivership.  The  answ^ 
of  Stillwell,  Mlllen  &  Co.  alleged  that  they 
were  solvent,  and  fully  able  to  respond. 
This  was  not  contradicted  by  any  evi- 
dence or  by  any  allegation  in  the  petition. 
By  no  disposition  or  misappropriation  of 
the  property  pending  suit  against  them  to 
set  the  conveyance  aside  could  they  evade 
their  responsibility  to  the  plaintiffs  lur 
any  fraud  complained  of  In  the  petition, 
should  that  fraud  be  established  at  the 
final  trial  of  the  cause.  Being  solvent, 
they  are  virtually  sureties  to  the  petition- 
ing creditors  lor  the  forthcoming  of  the 
property  should  the  conveyance  t>e  set 
aside,  or  for  Its  value  In  excess  of  their 
own  debt  and  the  residue  of  the  price  at 
which  they  purchased  It. 

Digitized  by  Google 


Ga.)  DOTTEREB 

2.  It  developed  In  argument  at  the  bar 
tbnttbecaM  oIDe  Lacy  t.  Harst,  88Qa. 
323,  9  S.  E.  Rep.  1052.  was  sneceptlble  ul  be- 
ing miaunderetood  by  learned  counsel. 
Tbat  case  holds  that  In  one  and  the  an  me 
■nit  eredlton  may  proceed  forjadgment 
on  tbelr  debts,  and  to  set  aside  frandn- 
lent  conTeyancea:  bnt  It  nowhere  sng- 
geate  that  an  a<i  interim  injunction  or  re- 
ceiver can  be  had  in  any  case  in  which  the 
like  extraordlDary  remedy  could  not  be 
Invoked  prior  to  the  paase^  of  the  uni- 
formity procedure  act  of  1887.  On  the  con- 
trary Jn  the  statement  of  (acts  with  which 
the  opinion  In  tbat  cuae  opens  It  Is  said : 
**The  trial  Judge  refused  to  grant  the  In- 
Junctlun  or  to  appoint  a  receiver. "  This  re- 
fasttl  was  acquiesced  In,  and  consequently 
the  element  of  Injunction  and  receiver  had 
tieen  eliminated  from  the  catie  before  it 
reached  this  court.  We  adhere  to  the  de- 
ftlsion  In  De  L^acy  t.  Hurst,  but  cannot  ap- 
ply it  to  this  case  at  Its  present  stage  fur- 
ther than  to  hold  tbat  the  creditors  at- 
tacking this  conveyance  are  recti  IncurlA 
as  to  the  oltimBte  purposes  of  their  ac- 
tion ;  these  purposes  bnlng  to  eetabllsta 
tbelr  claims  against  Peacock,  Peterson  A 
Co.  and  set  aside  an  alleged  fraudulent 
conveyance  made  by  them  to  tbelr  co- 
defendants,  Stlllwell,  Mlllen  &  Gn.  The 
]adge  erred  in  granting  an  luj unction  as 
to  Stlllwell,  Mlllen  &  Co.,  In  appointing  a 
receiver  tor  the  property  embruced  in  the 
conveyance  to  them,  and  in  ordering  a 
Hale  of  that  property  by  the  recover. 

Judgment  reversed. 


DOTTBBBR  et  &f.  V.  HARDEN,  JndgS. 

(Supreme  Court  cf  Qeorgio-  Nov.  38, 1891.) 

&BOOBD  ON  AfPBAI. — MANDAMUS  TO  JCDGB  — 

ruaiL  TO  Sign  Bilt,  or  Excsptioks— Joz>giiint 
Lien— VAUDrrr  op  AssioimtNT. 
1.  Wbere  the  only  error  assigned  U  upon  the 
renditioD  of  a  decree  founded  on  the  verdict  of  a 

iury,  none  of  the  evldeaoe  adduced  on  tiie  trial 
a  rcKiuialte  in  reviewing  the  decree;  nor  Is  any- 
thing the  judse  may  bare  atatad  orally  at  the 
time  of  rendenng  the  decree,  or  previously,  ma- 
teriaL 

3.  The  aapreme  court  will  not  grant  a  man- 
damus niet,  to  the  end  that  a  bill  of  exceptions 
may  be  signed  and  certified,  where  it  afflmift- 
tiveiy  appears  on  the  tmco  ot  the  application  that 
the  oecuuon  oomplalned  of,  and  sought  to  be  ex- 
cepted to^  waa  correct,  inasmuch  as  In  such  case 
the  TRandamu«  would  be  of  no  practical  benefit 
to  the  applicant. 

8.  In  a  contest  between  a  lodgment  creditor 
and  the  aasigneee  of  a  money  demand  against  a 
i:oonty,  the  iTen  of  the  Jndgment  not  having  at- 
tached upon  the  fund  before  it  was  brooght  into 
court,  sQoh  judgment  will  not  take  preoedenoe  of 
the  asaigDmente,  though  they  were  made  after  the 
judgment  was  rendered. 

4.  Though  the  assignments  are  not  set  forth 
In  the  pleadings  fully  and  specifically,  yet,  if  they 
be  alleged  substantially,  and  the  Jury  nave  found 
them  to  be  valid,  tbey  ought  to  be  so  treated  in 
rendering  the  decree;  no  motion  for  a  new  trial 
or  other  attack  upon  the  vwdlet  having  been 
made  by  any  of  the  parties  in  due  time. 

(Si/Uabu*  by  the  Court.) 

Application  of  Dotterer,  trustee,  an:1 
others,  for  a  writ  of  mantiamua  to  Will- 
lain  D.  Harden,  acting  as  Jndge  of  the  su- 
jiei-lor  court  of  Chatham  county,  to  compel 
bim  to  cortUy  a  bUl  of  exceptions.  Writ 
denied. 
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bolm,  and  Hturitoa  A  Psctplai^  for  peti- 
tioners. 

Ldupkih,  J.  Dotterer,  trustee,  et  al., 
applied  to  this  court  for  a  writ  of  idaii- 
<tumu8  nisi  requiring  the  Honorable  Will- 
iam D.  Habdbn  (Judge  of  the  elty  court  of 
Savannah,  who  presided  in  the  superior 
court  of  Chatham  county  In  the  place  of 
Hon.  RoBBBT  Falligant,  disqualified)  to 
show  cause  why  the  former  should  not 
certify  a  bill  of  exceptions  duly  tendered 
to  him  In  tliecase  ot  Bowe  v.  Oountj  of 
Chatham  et  al.;  bis  honor.  Judge  Hau- 
DSN,  having  refused  to  certify  the  same  as 
presented.  It  appears  that  Judge  Hab- 
OBN  declined  to  certify  the  bill  of  excep- 
tions unless  counsel  tor  the  pialntm  in  er- 
ror would  set  forth  therein  the  evidence 
adduced  on  the  trial,  and  also  certain  rea- 
sons given  orally  by  the  Judge  at  the  time 
of  rendering  the  decree  tor  the  conelnalona 
he  had  reached.  Tbis  the  counsel  refused 
to  do.  As  ruled  In  the  Brat  head-note,  we 
do  not  think  the  proposed  corrections 
were  material  or  necessary.  Even  If  they 
had  been,  still  It  the  bill  of  exceptions  as 
tendered  set  forth  no  erroneous  ruling  by 
the  court  below,  the  writ  of  maodamiia 
ought  to  be  denied.  It  was  conceded  by 
tbe  learned  and  able  counsel  who  present- 
ed this  application  tbat  If  It  appeared 
from  the  bill  of  exeeptioDS  sought  to  be  cer- 
tified that  there  was  noerrorlnthe  rulloga 
of  the  court  below,  the  writ  ot  m&ad&maa 
should  be  denied ;  and  so  it  was  held  by 
this  court  m  Pitts  v.  Hall,  60  Ua.  .389.  It 
only  remains,  therefore,  to  be  shown  that 
the  bin  of  mceptlona  tendered  to  Judge 
Hakdvk  set  forth  no  error  requlrinff  cor- 
rection by  tbiB  court;  and  tbis  will  ap< 
pear  from  a  brief  diKusslon  of  the  merits 
of  tbe  case. 

Bowe  filed  In  Chatham  superior  court  an 
equitable  petition  alleglns;.  among  other 
things,  that  he  had  contracted  to  build  a 
Jail  for  said  county  for  947,780,  of  which 
sum  a  large  amount  was  still  due  him; 
that  he  bad  found  It  Impossible  to  com- 
plete the  work  without  becoming  indebt- 
ed In  large  sums  to  various  persons  for 
work  done  and  materials  tomisbed  In  cai^ 
rylng  out  his  work ;  tor  said  work  and 
materials  suite  bad  been  instituted  and 
Judgments  obtained  against  bim  by  the 
Fred  Myers  Manufacturing  Company.  An- 
drew Hailey,  Charies  A.  Robbe,  Frank 
Smytb,  and  W.  P.  Bailey  ft  Co.,  upon 
which  judgments  summonses  of  garulsh- 
ment  had  been  iRsued.  directed  to  tbe 
county  ot  Chatham,  aud  were  still  pend* 
log  In  the  superior  court  of  that  county; 
that,  in  tbe  progress  of  the  work  of  build- 
ing said  Jail,  petitioner  had  beencompciled 
to  assign  to  one  John  O.  Smith  certala 
amounts  due  to  petitioner  under  his  con- 
tract with  the  county,  and  that  tbe  said 
Smith  bad  filed  said  assignment  with 
the  commissioners  of  the  county ;  that 
because  of  said  gamlabmentH  aud  asRign- 
ment  the  county  commissioners  refused  to 

Say  to  petitioner  tbe  alleged  balance  due 
tm  on  tbe  contract;  and  that  petitioner 
was  willing  to  pay  the  amount  due  him 
by  the  county  to  such  peraons  as  were 
lawfully  entitled  to  receive  the  same. 
Tbe  petition  prayed  tbat  thje^untvi^ 
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Chatham  be  reqaired  to  pay  Into  the  reg- 
i>ti7  of  the  conrc  (he  amoant  due  peti- 
tioner, and  that  thu  abuve-nnmed  parties 
be  required  to  appear  and  Interplead,  and 
have  determined  their  respective  rltrhts 
and  prlorltleB  to  bo  mueh  of  said  money 
aa  might  be  due  to  bhem,  orto  either  o( 
them,  and  that  proceHs  be  issaed  and  di- 
rected accordingly.  The  connty  filed  an 
answer  denying  many  of  the  aliegatioua 
of  the  petition,  but  admitting  an  indebt- 
edness to  petitioner  in  the  snmuf  ^,73f>.95, 
which  It  averred  Its  willingness  to  pay 
Into  conrt,  to  be  disposed  ol  as  the  court 
might  order  and  decree.  The  Fred  Myers 
Manufacturing  Coropaoy,  Andrew  Uan* 
ley.,  C'harleff  A.  Robbe,  and  Frank  Smyth 
filed  separate  answers  setting  forth  the 
amonnts,  respectively,  due  them  by  Bowe 
for  work  done  and  materials  furnished  in 
the  conBtmctioii  of  the  Jail ;  thatthey  had 
obtained  Judgments  against  Buwe  for  the 
same:  that  Bowc  had  given  them  written 
orders  upon  the  cuonty  commissioners  for 
these  amounts,  which  orders  were  assign- 
ments of  said  fanda  by  Bnwe  to  them; 
that  these  orders  bad  been  daly  Bled  witb 
the  county  enmmlBsloners,  and  that  upon 
them  there  were  Ktlll  due  to  these  defend- 
ants the  several  amounts  of  their  respect- 
ive judgments.  The  answer  of  W.  P.  Bai- 
ley Co.  alleged  that  Bowe  was  indobiied 
to  them  in  tiie  amoant  therein  named  on  a 
Judgment  obtained  against  him,  baaed  oo 
an  indebtedness  lor  bricha  lomiabed  In 
the  construction  of  the  Jail,  bot  their  an- 
swer did  not  claim  that  Bowe  had  made 
to  them  an  assignment  of  any  part  of  the 
amount  due  to  him  by  the  connty.  The 
answer  of  John  O.  Smith  alleged  an  in- 
debtedness to  him  by  Bowe  of  a  large  sum 
of  money  for  worlc  and  materials  In  the 
building  of  the  JaU,  and  tbat  Bowe  had 
assigned  to talm  a  snfflclency  otttaeamoiint 
due  Bowe  by  the  county  to  pay  such  In- 
debtedness, and  that  Bowe  had  given  him 
a  power  o!  attorney  to  collect  the  same. 
After  these  answers  had  been  filed,  and 
before  Dotterer  became  a  party  to  the 
ease,  a  consent  order  was  passed,  adjadg- 
fng  that  the  county  of  Chatham  pay  into 
the  registry  ol  the  eonrt  $ft,436.7S,  and. 
after  %ald  payment,  be  released  and  ab- 
solved from  all  lurtlier  liability  eltlwr  to 
Bowe  or  to  any  of  his  creditors  In  the 
petition  mentioned.  This  order  was 
pasfled  March  4, 1891.  Thereafter,  on  the 
same  day,  Dotterer,  trustee,  was  made  a 
party  defendant  to  the  case,  and  filed  an 
answer  alleging  that  Bowe  was  indebted 
to  him.  In  an  amoant  therein  named,  ap< 
on  a  Jndgment  he  had  obtained  on  thelOth 
day  of  June,  1887,  and  praying  that  said 
Jndgnient  be  satisfied  out  ol  the  fund  paid 
Into  court  by  the  comralssiuners  ol  Chat- 
ham connty.  During  the  same  term  of 
the  court  certain  issues  of  fact  were  sub- 
mitted to  the  Jnry,  and  they  found  aab- 
■tantlally  as  follows:  First,  that  the 
claims  of  all  the  respondnitB,  as  set  forth 
In  their  respective  answers,  were  valid 
andjust, and  that  all  ol  them  were  in  Judg- 
ment except  that  of  John  O.  Smith  ;aec- 
onti,  that  the  assignments  given  by  Bowe 
to  Bobbe,  Smyth,  and  John  O.  Smith 
were  valid;  t/ii/x/,  that  the  claims  of  all 
these  respondoita.  except  Dotterer.  were 


foQuded  on  amounts  doe  by  Bowe  tor  la- 
bor, materials,  etc..  furalahed  la  connee- 
tlou  with  the  bonding  of  the  Jail,  and  that 
Sotterer's  Judgment  was  based  upon  a 
matter  foreign  to  the  construction  of  said 
Jail.  There  was  no  finding  by  the  Jury 
that  Hanley  or  W.  P.  Bailey  &  Co.  had  as- 
signments from  Bowe  of  any  part  of  the 
funds  due  him  by  the  county.  There  was 
no  motion  for  a  new  trial,  or  any  eflort 
made  by  any  of  the  respondents  to  set 
aside  the  verdict.  At  the  next  term  of  the 
court,  upon  the  petition,  answers,  and 
verdict  as  they  stood,  aT  final  decree  was 
entered,  which  after  allowing  Bowe's  so- 
licitors $600  for  bringing  the  fund  Into 
court,  and  providing  lor  the  payment  uf 
costs,  divided  the  balance  of  the  fund 
among  Robbe,  Smyth,  and  John  O.  Smith, 
the  three  latter  receiving  the  amiiuntft 
awanled  them  pro  r»t&  upon  their  re- 
spe(!tlve  claims:  the  fund  being  Insnffl- 
cient  to  pay  them  In  full.  As  will  be  seen, 
the  claims  cl  Hanley,  W.  P.  Bailey  &  Co., 
and  Dotterer  were  excluded  from  any  par- 
ticipation in  the  fund.  The  Judge  evident- 
ly was  of  the  opinion  tbat  only  those  cred- 
itors of  Bowe  who  had  asslgnmentn  from 
him  were  entitled  to  share  In  the  money 
paid  Into  court  by  thecuunty.  Dotterer's 
Judgment  being  older  than  any  of  the 
orders  on  the  connty.  or  assignments 
given  by  Bowe,  he  claims  that  bis  Judg- 
ment was  entitled  to  priority,  and  that 
the  Judge  erred  In  holding  otlierwlse.  We 
think  the  Judge's  ruling  wascorrect.  Dot- 
terer's Judgment  gave  him  no  Hen  oa  this 
fund  In  the  hands  of  the  connty.  Indeed, 
It  was  expressly  ruled  in  Dotterer  v. Bowe 
that  he  could  not  reach  this  money  by  a 
garnishment.  84  Oa.  760,  11  S.  B.  Rep.  896. 
If  be  had  no  lien  on  the  fund  while  It  re- 
mained in  the  Goanty  treasury,  and  could 
not  reach  It  there  by  process  of  garnl«h- 
nient,  we  Ree  no  reason  why  the  lirn  uf  his 
Judgment  shoaid  attach  to  the  money 
after  It  was,  at  the  instance  of  Bowe, 
brought  into  eonrt  for  distribution. 
Moreover,  the  finding  of  the  Jary,  of 
which  Dotterer  did  not  complain,  estab- 
lished that  this  money  had  been  lawfully 
assigned  by  Bowe  to  RobtK,  Smyth,  and 
John  O.  Smith,  and  consequently  It  be- 
longed to  them.  It  la  true  that  In  none 
the  answers  above  referred  to  were  the 
asslgnmentB  alleged  to  havebeen  made  by 
Bowe  as  clearly  and  distinctly  set  forth 
as  they  might  have  been;  and  probably, 
on  special  demurrer,  an  objection  to  this 
effect  would  have  been  sustained.  In  the 
absence  of  such  demurrer  the  allegatlnna 
eoncemlng  the  nsBtgaaients  were  soffi- 
cient,  and  should  he  so  treated,  especially 
after  the  jury  have  found  them  to  be  valid. 
Whether  this  finding  was  right  in  fact,  or 
sound  in  law,  is  Immaterial.  Hntil  set 
aBide,  it  Is  binding  and  conclanive  upon 
all  of  thef4e  parties;  and,  thla  being  true* 
the  Jadge  could  not  do  otherwise  than  de- 
cree, as  he  did.  that  the  money  be  award- 
ed to  those  to  whom,  under  the  verdict, 
it  belonged.  It  appears,  therefore,  that, 
if  the  bill  of  exceptions  had  been  certified 
by  the  Judge  precisely  as  it  was  presented 
to  him,  it  would  have  resulted  in  no  prac- 
tical service  to  the  plafntffl  In  error,  and 
Dotfaing  beueflrial  would  be  accomplished 
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t)7  ordering  Che  wrtt  of  mand&mas  to  Is- 
«ne.  Assuming,  ftir  argument'ti  Babe.tbat 
tbe  bill  of  exceptions  ought  to  bare  been 
signed  as  tendered,  and  Rappoalng  the 
same  was  now  being  considered  upon  Its 
-own  merits,  the  Judgment  of  the  cunrt  be- 
low would  be  affirmed.  For  this  reason, 
the  propriety  of  refniriug  tbe  writ  Is  man- 
ifest. MaBaamuB  denied. 


VisoiNiA  FiRB  &  Marine  Ins.  Co.  v.  Buck 
et  a/. 

iSupremt  Caurrt  of  Appeal*     Fircfinta.  Dec 
14,  1891.) 

AoTioxs  olf  Insurance  Policies— Rtidsnos—Ap- 
pLiCATioHa— Right  to  File  Special  Pjlbas. 

1.  Tbe  statute  whioh  sUows  tba  defeadant 
to  plead  as  many  3iatters  of  defense  as  be  may 
«Ieut,  does  not  confer  upon  him  an  absolute  right 
to  file  special  pleas  setting  up  deftmses  which 
are  alreadj  corered  by  other  pleas;  and,  although 
soch  a  plea  has  been  received,  and  issae  Joined 
upon  It,  it  Is  stiU  competent  Xor  the  conrt  to 
•Mke  It  oak 

2.  In  an  actiMi  on  aDlDSoraoce  policy  the  re- 
fusal to  allow  the  deftmdant  on  cross-examination 
to  ask  a  witness,  who  has  previously  testified 
that  he  had  been  employed  as  watchman,  bow 
much  be  was  paid  for  bis  serrices,  is  not  error, 
as  the  Jury  cannot  measure  the  watebman's  dili- 
gence by  tbe  amonnt  of  bis  pay,  and  the  only  In- 
^uirr  is  whether  he  was  in  fact  so  employed. 

-9.  An  iDsoranco  company  has  no  right,  in  an 
action  on  a  policy,  to  Inquire  whether  a  certain 
person  had  obtained  "otner  insurance"  for  the 
plalntltt  in  vlolatioa  of  a  provision  of  the  policy, 
without  having  first  established  that  the  said 
person  was  tbe  plalntilTB  agent,  or  at  least  satls- 
Aed  the  court  that  it  would  suhsequeDtly  do  so. 

4.  One  of  tbe  questlms  In  an  applioBtton  fbr 
insnranue  was  as  to  the  length  of  time  that  the 

{ilalntUt  had  been  merofaandlsing,  and  who  slept 
D  tlia  store.  The  answer  was,  "Four  years; 
watchman  on  premises  at  night."  Held,  that 
the  anrtrer  amounted  only  to  a  warranty  that  the 
plaintiff  had  a  watchman  on  the  premises  at  the 
time  of  the  application,  not  that  he  would  oon- 
tlnae  to  keepone there;  and  hence  theabseaoe  of 
the  watchman  without  the  plaintiff's  knowledge 
w  the  night  of  the  fire  waa  no  defenae. 

Error  to  clnmit  conrt,  Montgomery 
county. 

Thia  was  an  action  by  Buck  &.  Newsom 
against  the  VtrKinia  Fire  &  Marine  Insur- 
«nc«  Company  on  a  policy  of  insurance. 
There  was  Jadgment  fur  plaintiffs  and  de- 
fendant brings  error.  Affirmed. 

W.  W.  A  B.  T.  Cramp,  (or  plaintiff  In  ei^ 
ror.  Barka  A  Campbell,  for  defendants  In 
error. 

HiNTOx,  J.  This  waa  an  aetlun  of  case 
In  ansumpBit  on  a  policy  of  insurance.  Is- 
sue was  Joined  on  the  plea  of  non  aaaump- 
mitt  and  the  defendant  company, iu  accord- 
ance with  a  practice  common  in  the  cir- 
cuit courts  of  this  state,  obtained  leave  to 
file  special  plean  within  00  days.  Tbe  effect 
of  granting  leave  to  Hie  these  pleas  in  tbe 
clerk's  otHce  Is  .twofold:  It  gives  the  de- 
fenilnnt  additional  time  wltbln  which  to 
plead,  and  it  gives  the  plaintiff  tlmcdy  no- 
tice of  the  defense  to  be  set  up,  and  thus 
prevents  snrprise  anddelayat  the  saeeeed- 
Ing  term.  In  these  respects  the  practice 
Is  convenient.  It  seems,  however,  to  have 
no  other  advantage,  since  the  clerk  can 
only  rec^ve and  file  the  pleas,  and  the  plain- 
tin  cannot  reply  or  demur  to  the  pleas. 


and  make  ap  an  Issue.  Three  special  pleas 
were  filed  in  the  clerk's  office.  To  tbe  first 
of  these  no  objection  waa  made;  but  tbe 
plaintiffs,  treating  the  other  two  as  ten- 
dered by  tbe  filing  In  the  clerk's  ofilee, 
moved  tbe  court  to  reject  them,  which 
was  accordingly  done.  The  defendant 
then  tendered  a  fifth  pica,  which,  on  the 
plaintiffs'  motion,  was  also  rejected.  The 
rejection  of  these  three  pleas  cunstitutes 
the  first  assignment  of  error.  Upon  this 
point  we  shall  spend  but  little  tl.-ne.  be- 
cause, in  the  opinion  of  this  conrt,  every 
fact  might  have  been  proved  under  the 
general  Issue  In  the  case  which  could  have 
been  proved  under  either  of  these  pleas. 
Their  rejection,  therefore,  could  not  have 
prejndlced  thedefendant.  "The  fact  Is  un- 
deniable." says  Mr.  Minor,  In  his  Instl- 
tntea,  "that  for  more  than  a  century  past 
there  has  been  admitted,  under  the  plea  of 
noa  »aattmpBtt,  In  all  actions  of  aBuamp* 
sft,  whether  founded  on  an  Implied  or  ei* 
press  promise,  any  matter  of  defense 
whatever  (the  same  as  In  the  case  of  nit 
debit)  which  tends  to  deny  bis  liability  to 
the  plaintiff's  demands."  4  Minor  Inst.  p. 
645.  And  at  page  641  of  tbe  same  volnme 
the  author  says:  "Under  tbe  pleaot/ii/ 
debit  tbe  defendant  may  prove  at  the  trial 
coverture  when  the  promise  was  made, 
lunacy,  duress.  Infancy,  release,  arbitra- 
ment, award  and  satisfaction,  payment, 
a  want  of  eonstderatlun  for  the  promise, 
failure  or  fraud  In  tbe  consideration,  and. 
In  abort,  anything  which  shows  there  la 
no  existing  debt  due.  The  statute  of  lim- 
itations, bankruptcy,  and  tender  are  be* 
Ueved  to  be  tbe  only  ritfenaes  which  may 
notbe  proved  under  this  plea,  and  they  are 
exptjpted  because  they  do  not  contest  tiiat 
the  debt  is  owing,  bnt  Insist  only  that  no 
action  can  be  maintained  for  It."  And  to 
tbe  same  effect  seem  to  be  all  the  anthor- 
Itlee.  1  Chit  PI.  (4th  Amer.  Ed.)  S  18; 
Steph.  PI.  (4tb  Amer.  BdJ  p.  162,  note  20: 
]Bob.  Pr.  210:5  Rob.  Pr.  259.  Ncircan 
this  court  assent  to  the  proposition  that 
the  statute  which  allows  tbe  defendant  to 
plead  as  many  matters  of  defense  as  be 
may  elect  confers  npon  him  the  "absolute 
right"  to  file  special  plans  setting  up  de< 
tenses  covered  by  a  plea  already  received. 
Soch  a  coustmution  of  the  statnte  would 
be  Incfmslstent  with  tbe  authorities  al- 
ready cited,  anfl,  so  far  as  we  can  see, 
could  serve  no  good  purpose.  This  same 
suggestion  seems  to  have  been  made  in 
Fant  V.  Miller,  17  Orat.  47;  but  said 
JoTNES,  J.:  "I  think  the  object  of  the 
[special]  plea  waa  to  But  up  the  defense 
that  the  plaintiffs  were  not  bona  ffda 
holders  of  the  note  on  which  the  action 
was  founded.  That  defense,  however, 
might  ha\'e  been  made,  as.  In  point  of 
fact,  it  was  made,  under  Che  plea  of  all 
debit,  npon  which  lesne  had  already  been 
Joined  In  1853.  The  plea  was  therefore 
wholly  unnecessary,  and  this  would  have 
been  good  ground  for  rejecting  It  when 
ofterra,  if  It  had  been  objected  tu,  (Reed 
V.  Hanaa's  Ex'r,  8  Rnnd.  (Va.)  56;  and  It 
was  competent  for  the  uourt  to  strike  It 
out  after  It  was  received,  even  though  is- 
sue had  been  Joined  upon  it.  Kemp  v. 
Mnndell,  9  Leigh,  12.  The  plaintiffs  In  er- 
ror, not  having  been  deprived  of  any  de- 
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Bpeeiai  pjeas  lenu^  lu  eniuarraiiH  Luejury, 
andougbtnut  to  be encoaraKed, 'except 
in  caaes  where,  by  law,  the  defeoae  would 
otherwise  be  exnladedorrendered  Qaavait' 
iDg.'"  It  ia  Buggested,  however,  U  we  cor- 
rectly apprehend  the  brief  of  the  plaintiff 
in  error,  that  the  plaintiffs  below  onght 
to  hare  demurred  to  those  pleas  "ff  Inauf- 
flcient  in  law,"  and  should  not  have 
moved  the  court  to  reject  tbem.  But  tbie, 
as  the  delendants  In  error  point  oat  in 
tbeir  brief,  ia  geuerally  an  unsafe  practice; 
the  better  way  uudoubtedly  belnn;  to 
move  the  court,  when  it  has  not  been  re- 
ceived, to  reject  it.  In  Keed  v.  Hanna'a 
Ex'r,  3  Rand.  (Va.)  62,  the  coort  said: 
"Where  the  objection  to  a  second  plea 
*  *  *  ia  that  the  mattf>r  of  that  plea  is 
already  put  in  issue,  the  party  ought  not 
to  be  put  to  the  Itaturd  of  a  demurrer  In 
order  to  avail  himself  of  that  objection, 
the  proper  and  safe  practice  being  to  try 
that  question  on  a  motion  to  reject  the 
plea,  or  strike  it  out,  If  it  has  been  entered 
on  the  record." 

The  next  assignment  of  «rror  Is  that  the 
court  declined  to  permit  the  aetendant  to 
asic,  on  cross-examination,  the  witness, 
Wilkes,  who  had  previously  testified  that 
he  had  been  employed  asnlgbt  watchman, 
and  paid  for  his  services  as  such,  bow 
much  he  was  paid.  But  we  perceive  no 
error  In  this  action  of  thecourt.  The  Jury 
could  not  measure  the  watchman's  dili- 
gence by  the  amount  of  his  pay.  The  real 
Inquiry  was  whether  he  was  employed  by 
the  plaintiffs,  and  acted  under  such  em- 
ployment, and  that  question  was  aubmlt- 
ted  to  the  Jury. 

The  next  objection  seem?  equally 
grooDdlesa.  The  defendant  clearly  had  no 
rlghf  to  go  into  the  Inquiry  whether  or  no 
the  firm  of  Johnson  &  Co.  had  obtained 
"other  insurance"  for  the  plaintlHs,  in 
violation  of  a  provision  of  the  policy  sned 
on,  withoat  having  first  established  that 
they  were  the  plaintiffs*  agents*  or,  at 
least,  bad  satlsfled  the  court  that  they 
would  subsequently  do  so. 

Paming  over  several  minor  exceptions, 
which  seem  to  be  fully  answered  ny  the 
facts  of  the  case,  we  come  now  to  what 
may  be  recarded  as  the  most  formidable 
objection  to  the  action  of  theclrcuitcourt. 
viz.,  that  it  erred  In  giving  the  following 
Instruction:  "That  It  they  believe  from 
the  evidence  that  the  policy  in  suit  was 
based  on  a  written  application,  author- 
ised by  the  plaintiffs,  or  eltlier  ol  them, 
said  application  thereby  became  a  part 
of  said  policy,  and  the  answer  to  the 
eighteenth  question  In  said  application  is 
a  warranty  on  the  part  of  said  plaintiffs 
that  a  watchman  was  kept  on  the  prem- 
ises at  night.  But  what  constitutes  a 
'watchman,' within  the  meaning  of  said 
application,  la  a  matter  of  fact  to  be  de- 
termined by  the  Jury,  and,  if  tliey  believe 
from  the  evidence  that  at  the  time  of  said 
application  the  plaintiffs  had  such  watch- 
man on  the  premises  at  night,  and  contin- 
ued to  keep  one  lu  their  employment  on 
said  premises  at  night  continuously  from 
that  date  until  the  destruction  of  the 


luut  on  Lue  nigat  oi  cue  nre  toe  wbucd- 
man  was,  without  the  knowledge  or  con- 
sent of  the  plalntiDs,  or  either  of  them, 
absent  from  the  premises."  The  great 
fact  relied  on  by  the  defendant  aa  Its 
ground  of  defense  being  that  the  watch- 
man who  usually  slept  on  the  premises 
was  absent  on  the  night  of  the  flre,  It  is 
Insisted  that  the  Instruction  tells  the  Jury. 
In  effect,  that,  after  they  shall  have  found 
that  there  was  a  warranty  of  a  watch- 
man on  the  premises  at  night,  and  bave 
determined  the  meaning  of  the  word 
**  watchman  **  as  used  in  the  application, 
and  that  soch  watchman  was  kept  on  the 
premises,  yet  the  law  dispensed  with  biw 
presence  on  the  night  of  tfee  flre,  unless  his 
absence  was  known  to  the  plalntltTs.  We 
do  not  think  the  instruction  fairly  sus- 
ceptible of  this  construction.  That  lo- 
Btructlon,  it  is  true,  left  it  to  the  Jury  to 
determine  what  constltatod  a  "  watch- 
man "within  the  meaning  of  the  applica- 
tion, and  then  declared  that.  It  the  plalo- 
tlffs  had  such  watchman  on  the  premises 
at  the  time  of  the  application,  and  contin- 
ued to  keep  him  in  their  employment  on 
the  premises  from  that  date  until  tlie  de- 
struction of  the  property  by  flre,  thee 
there  was  no  breach  of  the  warranty. 
And  this  was  going  further  tbao  the 

Elaintlffs  need  have  gone.  It  certainly, 
owever,  could  not  have  hart  the  defend- 
ant, and  did  not  Intimate  that  the  d^end- 
ant  would  be  excused  if  the  warranty  was 
found  to  be  promissory  and  continuiog. 
And,  moreover,  It  was  Jnst  and  proper  in 
the  circumstances  of  this  case,  where,  as 
we  shall  proceed  to  show,  the  warranty 
was  merely  aiSrmative.  ** Warranties,* 
says  Hr.  May,  "are  distlngubibed  into 
two  kinds, — affirmative,  or  thoae  which 
allege  the  existence  at  the  time  of  a  par- 
ticular fact,  and  avoid  the  contract  if  the 
allegation  be  untrue;  and  promissory,  or 
those  which  require  that  aomethlnfc  Hball 
be  done  or  omitted  after  the  insaraace 
takes  effect  and  during  its  contlnnance. 
and  avoid  the  contract  If  the  thing;  to  be 
done  or  omitted  be  nut  done  or  omitted 
according  to  the  terms  of  the  warranty." 
May,  luH.  g  157;  0*Neil  v.  Insurance  Co., 
3  N.  Y.  m.  And  the  rulels  that  theconrts 
will  never  construe  a  warranty  as  prom- 
issory and  continuing  If  any  other  reason- 
able constroctlon  can  be  given.  Blood 
V.  Insurance  Co.,  12  Cnsh.  472;  Sebmidt 
V.  Insurance  Co.  41  III..  295;  Hoaford  v. 
Insurance  Co.,  127  D.  S.  3!)»,  8  Sup.Ct.  Ren. 
119»;  Insurance  Co.  v.  Eddy,  55  lU.  213; 
Oates  V.  Insarunce  Co..  &  N.  Y.  469;  May 
v.  Insurance  Co.,  25  Wis.  201;  Stont  v. 
Insurance  Co.,  12  Iowa,  371;  Insaraoce 
Co.  V.  Kimberiy,  84  Md.  224;  Friable  v. 
Insurance  Co.,  27  Pa.  St.  B^i;  and  other 
cases  too  numerous  to  mention.  Without 
reference  to  this  last-mentioned  rule,  how- 
ever, we  think  It  perfectly  plain  that  the 
answer  to  the  eighteenth  question  in  th^ 
application  amounted  only  toa  statement 
that  the  plaintiffs  hnd  lu  their  employ  a 
watchman,  whose  usual  place  for  keeping 
was  on  the  premises.  Now,  this  state- 
ment Is  merely  affirmative  ol  the  usual 
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and  exlBtlDsr  state  ot  tbiiiES.and  haa  noth- 
ing prunilsitory  aa  tu  the  (atnre.  That 
sncb  la  the  case  seeme  to  na  clear  from 
the  clrcomatancea  under  which  the  ao- 
Bwer  was  made.  The  question  waa: 
"How  long  have  you  been  uiercbandlalnK, 
and  who  aleeps  in  the  store,  and  whnt 
clerks  are  employed?"  To  which  the  an- 
Bwer  In  the  application,  written  admit- 
tedly by  the  defendant's  agent,  and  not 
signed  by  the  plaintiffs,  or  either  of  them, 
ia:  "Foaryeara;  watchman  on  premlaes 
at  nlgbt. "  Tba  queatlon,  as  the  plalntifte 
say  in  their  brief,  manifestly  relates  to 
tbe  presMit,  end  not  to  the  future.  It 
was  iDtendHd  to  get  Information  as  to 
tbe  present  state  orthlDgs.  and  nut  to  ex- 
act a  promise  that  such  state  should  coti- 
tlnoe.  It  la  only  necesaary  to  add  that 
the  coort  did  not  err  In  refuaing  to  set 
aside  the  verdict  and  grant  a  new  trial. 
Tbe  ease  Milng  before  us  as  upon  a  de- 
mnrrer  to  eridence.  we  must  exclude  tbe 
evidence  of  Kelsey,  tbe  agent  of  the  de^ 
fendant,  to  the  effect  that  tbe  answer  to 
the  qaestltm  Jnat  mentioned  was  author* 
Ised  by  tbe  plaintiffs;  and  we  must  there- 
ture  take  the  fact  lo  be  aa  Mr.  Buck  says 
tt  was,— that  no  such  atatement  or  reply 
was  authorised.  We  see  no  error  in  tbe 
Judgment  of  tbe  circuit  court,  and  tlie 
same  mast  be  affirmed. 


Ttleb  t.  Chesapeakb  &  O.  B.  Co. 
{Supreme  Cmurt  of  Appeals  of  Virginia.  Nov. 

Actions  against  Railroad  Companies— Isstrdc- 

TIONS  —  PROVINOB  OP  JUKT  —  PEKBOHAI.  IkJU- 
XIB8. 

FlAlntllT  and  two  other  boys  obtained  per- 
mlssioQ  from  a  seotion -master,  wbn  wtts  going 
with  the  seutionmen  on  a  band-car  to  load  some 
scrap-iron,  to  go  wita  him  if  they  would  asaiat 
Id  kndlnff  the  iron.  Od  tiiakr  retani  the  hand- 
car GoUlded  with  s  rapidlymovin^  train.  Flain- 
tlCt  was  Injured,  and  sued  tbe  raflroaci  company. 
He  asked  tbe  court  to  charge  tbat,  if  the  seo- 
tiOQ-maater  was  in  tbe  babit  of  employing  and 
discbarEring  the  men  under  him,  uad  was  in  con- 
trol of  the  said  car,  and  plaintiff  was  on  tbe  car 
by  hla  permission,  and  without  linowing  tbat  it 
was  contrary  to  tbe  roles  of  tbe  company,  and 
the  injuries  sustained  by  him  resulted  from  tbe 
gross  negligence  of  defendant,  be  waa  entitled 
to  recover,  and  tbat  tbe  relation  between  a  sec- 
tion master  and  the  men  under  bim  was  that  of 
superior  and  sabordlnatea ;  and  that.  If  one  em- 
ployed by  the  aection-master  was  Injured  the 
sBctiOD- master's  negligence,  tbe  company  could 
nut  escape  liability  en  tbe  ground  tbat  tbe  In- 
jured party  wasaco-employe.  lliecourb  rejected 
the  instructions  of  plaintiff  as  calculated  to  mis- 
lead Cbe  Jury,  and  aa  inapplicable  to  tbe  evi- 
dence. It  then  charged  that,  althoQgb  plaintiff 
was  permitted  to  ride  on  tho  hand -car,  upon  con- 
dition tbat  be  would  assist  in  loading  tbe  said 
iron,  this  did  not  make  him  an  employe,  so  aa  to 
obligate  tbe  company  to  protect  bim  from  injury; 
and  that,  nnless  defendant  authorized  tbe  seo- 
tlon-master  to  permit  bim  so  to  ride,  tbe  Jury 
moat  find  for  tbe  defendant.  Held,  that  tbe  said 
rulings  were  an  invasion  of  tbe  province  of  tbe 
Jury,  in  assuming  to  decide  for  them  questions 
of  fact,  and  in  directing  their  verdict.  Fadn- 
TUCBOT,  J.,  dissenting. 

This  was  an  action  hyTyler,  an  Infant, 
by  biB  next  friend,  agHinst  the  Chesapeake 
A  Ohio  Railroad  Company,  to  recover  for 
personal  Injuries.    There  was  Judgment  I 


for  defendant,  and  plaintiff  brings  error. 
Be  versed. 

T.  C.  Elder  and  O.  M.  Cocbran,  forplalo- 
till  in  error.  R.  L.  Parrisb  and  W.  J.  Hob- 
ertaon,  for  defendant  In  error. 

Lact,  J.  This  Is  a  writ  of  error  to  a 
Judgment  of  the  circuit  court  of  AuKuata 
county,  rendered  on  the  22d  of  November, 
ISOO.  The  action  was  by  an  infant,  by  his 
next  friend,  In  trespass  on  the  case,  for 
Injuries,  against  tbe  defendant  company. 
Dpon  tbe  trial  tbe  demurrer  wassuatalned 
by  the  court  to  the  fifth  count  of  the 
plalntltf'a  declaratloUt  and  tbe  same  over- 
ruled. Aa  to  the  other  four  counts  of  the 
declaration  evidence  was  taken  on  botb 
sides,  and  the  court  gave  certain  instruc- 
tions, nod  the  Jury,  by  their  verdict,  found 
for  the  defendant  under  tbe  lnatructloo» 
of  tbe  court,  and  Judgment  waa  rendered 
on  tbe  yerdlct  for  the  defendant,  and,  be- 
having excepted  to  the  several  rulings  of 
the  court  refusing  Instructions  aakedfurby 
him,  and  giving  others  for  the  defendant, 
the  plaintiff  moved  tbe  court  to  set  aside 
the  verdict  and  grant  him  a  new  trial,  up- 
on the  ground  that  the  court  had  mlalu- 
Bti-ucted  tbe  Jury  as  to  the  law,  whlcb 
motion  the  court  overruled,  and  the  plain- 
tiff  applied  for  and  obtained  a  writ  ol  er> 
ror  to  this  court.  The  case,  briefly  stat- 
ed, is  as  follows-  The  plalntitt,  a  boy 
leas  than  17  years  of  agq,  in  company  wltb 
another  boy,  whose  age  lanut  stated,  waa 
Joiued  by  another  boy,  14  y eara  of  age,  and 
encountered  a  sectlon-maater  of  the  de- 
fendant company,  who  had  a  baud-car 
and  some  bands  going  a  few  mllos  out  oa 
the  railway,  west  ol  the  city  of  Staunton, 
to  do  some  work  In  gathering  up  scraps 
of  Iron  and  some  heavy  frogs  which  bad 
been  left  out  In  recent  track  repairs.  It 
wus  agreed  between  the  plaintiff  and  the 
other  boys  on  the  one  hand  and  the  aec- 
tion-master on  tbe  other  tbat  these  buys 
could  ride  on  tbe  hand-car  to  ths  point  In- 
dicated if  they  would  work  like  other 
hands  fo  gathering  op  tbe  Iron  In  ques* 
tlon.  This  was  agn;ed  to,  and,  tbelroD 
having  been  collected  and  loaded  on  the 
huQd-car,  except  heavy  frogs,  which  were 
loaded  on  a  freight  train,  the  hand-cur 
started  back  In  command  of  the  section- 
master,  and.  by  putting  forward  a  flag- 
man, and  stopping  a  freight  train  they 
encountered  on  the  way,  and  unloading 
the  baud-car  and  taking  the  same  off  the 
track,  it  escaped  collision.  But,  loading 
up  again,  and  starting  towards  Staunton, 
the  grade  descending,  and  tbe  hand-car 
heavy  with  tbe  iron,  the  speed  became 
greater  than  Is  usual  on  band-curs,— 2& 
miles  an  hour, — and,  no  flagman  being 
out,  and  no  brakes  on  the  band-car,  except 
a  stick  held  by  the  section-master,  tiiey 
encountered  a  train  running  rapidly  out 
of  Staunton,  flat-car  In  front,  and,  the 
shock  occurring  almost  without  warning, 
tlie  other  parties  Jumped  off,butthe  plain- 
tiff WHS  struck  and  Injured,  as  were  others 
wbo  Jumped,  and  three  men  were  killed 
on  tbe  flat-car  on  the  train,  and  nothing 
wns  found  of  the  hand-car  but  one  wheeL 
The  plaintiff  whs  seriously  Injured,  and 
the  evidence  tends  to  show  that  these 
were  permanent  injuries.  He  bos,  accord- 
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Ins  to  that,  loAt  the  nee  uT  hia  right  arm, 
whk'h  might  freese  or  mortify  without  hie 
knowlne  it:  and  bis  head  bos  been  so  In- 
jured by  the  hurts  he  melved  tbat  they 
are  worse  than  thoHe  tn  his  Itmbs.  He  Is 
unfitted  forany  buslDeHBrequlrlnga  strung 
mind  or  etrons:  body.  He  la  bllsbted  er- 
ery  way  io  body  and  mind.  The  aceldeot 
happened  at  a  critical  period  of  tilH  life, 
and  serlouBly  Interfered  with  hia  develop- 
ment, and  he  nevnr  can  be  the  man  he 
would  have  been  If  he  had  not  auatalned 
the  InJurieH  proven  la  the  case. 

The  plaintiff  asked  the  court  to  inatruet 
the]ury:  "(1)  If  thajuryaliall  believelrom 
the  evidence  that  at  the  time  of  the  coUla- 
ion  whlrb  retiulted  in  the  injuries  to  the 
plaintiff  of  which  he  complaina  in  thla  ac- 
tion, O.  C.  Ellia,  ae  a<>ctlon-inaster  of  the 
defendant  company  on  that  part  of  said 
company's  road  on  which  thecoDlalon  oc- 
curred, was  on  the  hand-car  involved  in 
said  cnltiaion,  and  in  thecontrol  and  man- 
agement ot  the  aame,  and  that  tiie  plaintiff 
was  then  and  there  on  said  band-car  by 
periuisaion  of  said  Ellia,  and  without 
knowing  that  It  was  contrary  to  the  rules 
ot  the  defendant  company  to  be  on  said 
hand-car,  and  that  the  Injurlea  snstalned 
by  the  plaintiff  In  suld  collision  resulted 
from  the  gross  negligence  of  the  defendant 
company,  or  of  Its  agents,  or  any  of  them, 
while  the  plaintiff  was  on  said  hand-car, 
thpn  the  court  Instructs  the  Jury  that  the 
derendantcompany  is  liable  to  the  plaintiff 
In  tliia  action  for  aald  Injuries.  (2)  If  the 
jury  believe  from  the  evidence  that  when 
the  cotllalon  occurred  between  the  band- 
car  and  train,  which  resulted  In  the  Injn- 
ries  to  the  plaintiff  for  which  be  seeks  to 
recover  In  the  action,  0.  C.  Ellis  was  the 
sectlon-maater  of  tfae'detendant  company 
on  that  part  of  said  company's  road  upon 
which  HHid  (folllBlon  took  pltice,  and  that, 
fla  such  sertlon-master,  he  was  then  on  the 
aforesaid  hand-car,  and  In  the  actual  con- 
trol and  manugemeut  of  the  same  and  ot 
the  laborers  thereon,  and  was  in  the  habit 
of  employing  and  discharging  and  con- 
trolling the  laborers  under  him,  and  did, 
on  the  day  upon  which  the  colilaloa  oc- 
curred, and  but  an  hour  or  two  before  Its 
occurrence,  agree  with  the  plaintiff  that 
tae  would  take  hhn  ua  aald  hand -car  with 
Ills  force  from  West  End,  a  suburb  of 
Staunton,  to  La  Grange,  n  point  on  de- 
fendant's rond,  three  or  four  milea  weat  of 
said  atartlng-point,  and  bring  him  back 
on  aald  hand-car  in  a  Hhort  time  on  the 
same  dny,  upon  thu  condition  and  und»r- 
etandlng  that  the  plaintiff  would  aid  In 
loading  scrap-iron  along  the  track  at  and 
nearLa  Orange  on  said  band  car,  to  be 
brought  to  Stauttton.and  tbattheplalntill, 
Id  Ignorance  of  any  regulation  df  the  com- 
pany which  forbade  hlsbeingon  the  hand- 
car ao  under  the  control  ot  aaid  Ellis,  did 
go  thereon  to  La  Grange,  and  did,  accord- 
ing to  his  undertaking,  aid  In  loading 
scrap-iron  on  said  hand-car,  and  that,  in 
returning  from  La  Grange  on  aald  band- 
car,  the  plaintiff,  by  reason  of  the  gross 
negligence  ot  the  defendant  company,  or 
of  its  aitentfl  and  representatives,  in  per- 
mitting the  aforesaid  colilaion  to  take 
place,  was  seriously  and  permanently  In- 
jured, then  tbe  court  Instructs  the  Jury 
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that  the  plaintiff  la  entitled  to  recover  of 
the  defendant  for  such  injuries.  (8)  Tbe 
court  instructs  the  jury  that  a  section- 
master  of  a  railroad  company,  in  charge 
of  a  particular  stictlon  of  tbe  cuinpavy'i 
road,  with  a  force  of  hands  under  him,  to 
take  care  of  and  preserve  said  section,  la 
not  merelv  a  co-employe  with  said  bands, 
on  an  equal  footing  with  tbem,  but  that 
the  relations  between  the  section-master 
and  those  working  under  him  are  those 
which  exist  between  a  superior  and  a  sub- 
ordinate, and  that,  In  all  matters  pertain- 
ing to  tbe  particular  department  in  whtcb 
the  section -master  Is  engaged,  be  is  tbe 
representative  ot  the  company,  and,  there- 
fore, it  one  who  la  employed  by  the  aecdoD- 
master  to  work  under  him  on  his  section 
iB  Injared  by  the  Diligence  of  the  sectloD- 
master  white  engaged  In  and  about  said 
employment,  tbe  company  cannot  escape 
liability  for  said  injury  upon  tbe  ground 
That  tbe  injured  party  was  theco-employe 
of  the  section-master ;  but  tb«  Jury  are  fur- 
ther Instructed  that  thin  will  not  prevent 
the  company  from  showing,  if  it  can.  that 
on  other  grounds  or  for  other  reasons  It  Is 
not  liable  to  tbe  Intured  party  for  tbe  in- 
juries be  han  sustained."  Wblcb  Instmc- 
ttons  tbe  eourtretused  to  give;  bQt,at  the 
Instance  of  the  defendant,  Instructed  the 
jury,  among  other  things,  that  "(3)  al- 
though the  Jury  may  believe  from  tbe  evi- 
dence that  the  plaintiff  requested  Section- 
Master  Kills  to  permit  him  to  ride  on  tbe 
hand-«ar  to  La  Grange,  and  tbatuald  Ellis 
replied  that  auld  plaintiff  might  go  on  the 
car  if  he  would  help  to  pick  up  scrap-iron, 
they  are  instructed  that  said  reqaeat  and 
reply  did  not  make  the  plaintiff  an  em- 
ploye of  tbe  railroad  company,  and  did 
not  give  tbe  plaintiff  any  right  to  ride  on 
said  band-car,  and  did  not  obligate  th« 
company  to  protecttheplalutiB  from  hurt 
and  Injnry  while  riding  on  tbe  same;  and 
that,  therefore,  they  must  find  a  verdkrt 
for  the  defendant,  unless  tbe  plaintiff  has 
proven  by  a  preponderance  of  evidence 
that  the  defendant  company  had  author- 
ized said  Ellis  to  allow  the  plaintiff  to  ride 
on  said  hand-car."  And  the  cnnrt,  being 
ot  opinion  that  It  could  not  falriy  t>e  in- 
ferred from  the  testimony  that  the  plaintiff 
was  either  a  passenger  or  an  employe  ot 
tbe  company,  and  that,  from  tbe  familiar- 
ity of  the  plaintiff  wltb  Its  (defendant's) 
railroad  and  Its  employes,  it  was  fairly  tu 
be  interred  that  he  was  aware  of  the  rules 
and  regulations  of  the  company  prohibit- 
ing persona  from  riding  on  tbe  band-can«, 
rejected  plaintiff's  first  and  second  Instroc- 
tiona,  supra,  as  calculated  to  mislead  the 
jury;  and,  being  also  of  opinion  that  the 
third  (supra)  Instnictloii  of  tbe  plaintiff 
was  not  applicable  to  the  testimony  in 
tbe  case,  rejected  that  also,  but  gave  the 
fourth  instruction;  to  which  action  of  tbe 
court  tbe  plaintiff  excepted. 

It  is  elementary,  and  la  firmly  settled  in 
Virginia,  that  the  court  responds  to  ques- 
tions of  law  and  the  jury  to  qneetlons  of 
fact.  The  court  must  decide  on  tbe  ad- 
missibility of  evidence,  that  being  a  qneai- 
tlon  oT  law;  bnt  not  as  to  itswrigbt  after 
it  is  admitted,  that  being  a  question  of 
fact.  McDowdl  T.  Crawford,  11  Grat.  377. 
Tbe  decided  cases  evince  a  }ealoaa  can  to 
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watch  orer  and  protect  the  I^tlmote 
pownre  of  a  Jory,  They  show  that  the 
court  must  be  very  careful  DOt  to  over- 
step the  line  which  aeparatps  law  from 
fact.  They  eatabliiib  the  fact  that  when 
evidence  ia  parol,  any  opinion  as  to  the 
weight, effect,  or  sutflclency  of  the  evidence 
Bobmlttcd  to  the  Jory,  any asRnniptlouofa 
fact  as  proved,  will  be  an  Invasion  of  the 
province  of  the  Jory.  Bart.  L.  Pr.  214,  and 
cited  cases;  Barlog  v.  Beeder,  1  Hen.  &  M. 
174;  Moore  V.  Chapman,  S  Hen.  AM.  266; 
Fisher's  Ex'r  v.  Duncan,  1  Hen.  ft  M.  576; 
Wbitacre  v.  McHhaney,  4  Monf.  SIO;  Mc- 
Bae  V.  Scott,  4  Rand.  (Ta.)  463:  Comett 
V.  Khndy.  80  Va.  710.  For  making  obaer- 
vatlouB  or  inetroctlons  to  the  Jury  aa  to 
the  weight  to  be  given  by  them  to  any 
part  of  the  testimony  ur  the  whole  evi- 
dence, the  canse  may  be  reversed,  and  a 
new  trial  awarded.  Bart.  L.  Pr.,  sopra ; 
Darts  V.  Miller,  14  Grat.  1;  Hopkins  v. 
Bichardson,  9  Grat.  486.  In  this  case,  the 
court,  after  duly  impaodlng  a  lory,  under- 
took to  decide  for  them  every  question  of 
fact  Involved,  and  lustrncted  them  as  to 
the  weight  of  the  tpfltimoay.and.  In  effect, 
directed  their  verdict ;  and  thn  Jury,  recog- 
nizing that  this  had  been  done,  In  effect 
rendered  a  special  verdict,  divesting  them- 
eel  ves  of  all  reHponslblllties  whatever  for 
the  result,  announced  their  verdict  as  di- 
rected by  the  court's  instructions,  and  the 
coort,  against  the  exception  of  the  plaln- 
tirr.  rendered  Judgment  thereon.  There 
has.  in  fact,  been  no  trial  by  the  Jnry  1u 
this  case,  as  that  term  Is  properly  under- 
dtoud  and  defined,  and  the  verdict  and 
judgment  must  Iw  set  aside,  reversed, 
and  annnlled.  because  of  the  misdirection 
of  the  court,  which  erred  In  rejentlng  the 

fdalntlff's  instructions  and  in  fl^vicg  the 
nstmctlons  given  on  the  motion  cv  the 
defendant;  and,  at  the  cause  nmitt  go 
back  for  a  new  trial,  we  will  say  that  the 
fifth  count  of  the  plaintiff's  declaration 
stated  a  good  cnuse  of  action,  and  the 
demurrer  thereto  should  have  been  over- 
ruled by  the  court,  and  the  action  of  the 
eoort  in  sustaining  said  demurrer  tu  the 
said  fifth  count  la  erroneous.  For  the 
foregoing  retisoDS  we  are  of  opinion  to 
reverse  the  Judgment  of  the  circuit  court 
of  Agnsta  herein,  and  to  remand  the  case 
for  a  new  trial  to  be  had  therein  In  the 
said  circuit  court.  Judgment  reversed. 

Fauntlkuot,  J.,  dissenting. 

Reliesriiiff  refused. 


MoCLAMABAJf  V.  WrSTSRN  LCNATIC  AflTLtriC. 

(Supreme  Court  .^^mto  qf  VlirgknAa.  Dee. 
LnoTATiom— AmiOAxiLnr  to  Pusuo  Cobfora- 

TIOHt. 

Public  cxnrpOTatloDs,  such  as  lunatic  asy- 
loms,  when  tdottasd  with  capacity  to  sue  and  be 
med,  are  amenable,  la  acthms  institnted  by 
oorporatifws,  to  tue  defense  of  the  statnte  of  Um  - 
Itationa,  ai  well  ai  to  all  other  defemMs,  tho 
same  aa  natural  persons  are  ameoabie. 

This  waa  an  action  by  the  Western  Li^ 
natic  Asylum  against  8.  R.  McCIamahan, 
administrator  of  R.  S.  McClanahan,  a  pa- 
tient In  theaald  asylujn,  to  recover  lortbe 
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board  and  attendance  of  the  said  patient. 
There  was  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed. 
J.  C.  Gibson  and  Rlzey  &  Barbunr,  for 

Slalutltr  in  error.  Hioa.  C.  Elder  and  J. 
'.  Opie,  tor  defendaufe  In  error. 

Pauntlerot,  J.  The  plaintiff  in  error 
complains  of  a  Judgment  of  the  hustings 
court  of  the  city  of  Staunton,  entered 
therein  on  the  11th  day  of  July,  1890, 
against  him  as  administrator  of  R.  S.  Mc- 
Clanahan, deceased.  OntheSOthofMarch, 
1678,  Robert  S.  McClanahan,  a  son  of  the 
plaintiff  In  error,  waa  admitted  Into  the 
Weatem  Lunatle  Asylum  at  Staunton,  aa 
a  patient  thereof,  at  the  age  of  15  yean, 
and  be  died  therein  September  7,  1882,  at 
the  ageot  19  years.  As  acondltlon  preced- 
ent to  the  admission  of  the  said  infant 
patient  a  writing  obligatory  was  execut- 
ed on  the  20th  of  March,  1878,  by  the  Hald 
S.  R.  McClanahan  and  Robert  Strlngfel* 
low,  binding  tbem  on  demand  to  pay  to 
the  Western  Lunatle  Asylum, forthe board, 
fuel,  lights,  washing,  and  medical  attend- 
ance of  the  said  patient,  the  sum  of  935 
per  mouth,  or  such  sum  as  the  directors 
may  from  time  to  time  assesfi.  On  the 
20th  of  June,  lt(78,  the  said  obligor  S.  R. 
McClanahan  paid  to  the  aatd  asylum  the 
sum  of  975  In  full  for  three  montba*  board, 
etc..  of  the  said  patient.  On  the  '6th  of 
September,  1878,  a  resolution  was  adopt- 
ed and  entered  of  record  by  the  board  of 
directors  of  the  said  a8ylnra''that  the  said 
Dr.  8.  R.  McClanahan  be  released  from  his 
obllgatloD  for  the  support  of  his  son,  R. 
8.  McClanahan,  In  the  asylum  Irnm  the 
30th  of  June,  1878.  forward. "  On  the  lOtb 
day  of  June,  18M).  the  said  Western  Lunatle 
Asylum  exhibited  to  the  said  bnstlnga 
court  of  the  city  of  Staunton  Its  account 
against  the  plaintiff  In  error  as  ad- 
ministrator of  the  said  R.  S.  McClanahan, 
deceased.  In  the  sum  of  91,604.85  as  of  Oc- 
tober 1, 1890.  together  with  a  notice  of  a 
motion  to  be  made  on  the  same  day  for  a 
Judgment  for  the  same.  Thereupon  the 
defendant  (plaintiff  in  error;  a\ed— First, 
ageneral  plea  of  thestatuteof  limitations; 
second,  a  plea  of  non  aaaumpait;  and, 
third,  a  special  plea  of  release  of  the  debt 
claimed,  by  virtue  of  the  aforesaid  order 
of  release  made  by  the  board  of  directors 
of  the  said  aaylum  aa  of  September  6. 1878. 
The  plaintiff  demurred  to  the  defendant's 
plea  of  the  statute  of  limitations,  and  Issue 
waa  Joined  upon  the  said  demurrer,  and, 
both  sides  waiving  a  Jury,  the  whole  case 
was  submitted  to  the  court,  whereupon 
the  court  sustained  the  demurrer  to  the 
defendant's  plea  of  thestatuteof  limita- 
tions, and,  having  considered  the  evidence 
submitted,  gave  and  entered  Judgment 
against  the  defendant,  as  administrator 
aforesaid.  In  the  sum  of  91.504.85,  with  In- 
terest on  $993.88,  part  thereof,  from  Octo- 
ber 1, 1890,  till  paid,  and  the  costs.  The 
court  overruled  a  motion  to  set  the  said 
Judgment  aside  84  being  contrary  to  the 
law  and  the  evidence,  and  eertlfled  the 
facts  proved  upon  the  hearing. 

The  first  asalgnment  of  error  Is  that  the 
hustings  court  erred  in  sustaining  the 
plaintiff's  demurrer  to  the  defendant's 
pleaot  the  atatate  of  limitations,  and  this 
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la  tbe  only  real  or  material  qneation  pr&- 
mh  ted  by  tbe  record  for  tbe  decision  of  this 
court.  Tbe  laat  Item  lu  tbeaccoantnr  bill 
of  particulars  moTed  on  Ib  dated  Septem- 
ber 7, 1882,  and  tbia  actlon^waa  Instituted 
on  tbe  10th  of  July,  1S90.  /The  contentloa 
1b  that  tbe  Western  Luna  tic  Asylnm.  plain- 
tiff, asserting  this  demand  aKnlnst  a  pa- 
tient or  his  estate  for  support  and  main- 
tenance In  the  said  asylum,  stands  quoad 
boc  la  the  sboes  of  tbe  state,  and  that  the 
maxim  "nu/iaor  tempuB  occunit  rej^"  i» 
applicable  and  obtains  In  the  case.  We 
are  of  opinion  that  this  contention  Is  not 
Bonnd,  and  that  the  error  assigned  Is  well 
taken.  Tbe  Western  Lnuatlc  Asylum  is  a 
corporation,  an  organised  IckbI  entity,  a 
peraonulty  In  law,  with  power  to  sue  and 
be  sued,  to  plead  and  to  be  Impleaded, 
and,  being  endowed  with  tbis  capacity. 
It  is  thereby  entitled  to  and  amenabla  to 
all  leKsl  defenses  which  pertain  to  private 

g arsons.  In  the  case  of  BanlE  of  iT.  8.  v. 
ianters*  Bank  of  Georgia,  9  Wheat.  804, 
Chief  Justice  Mabshall  says:  "The  state 
does  not,  by  t>'>coming  a  corporation. 
Identify  Itself  with  tbe  corporation.  The 
Planters'  Bank  of  Georgia  is  not  tbe  state 
of  tieonda,  althoDgb  the  state  holds  an 
Interest  In  It.  •  •  •  The  state  of  Geor- 
gia, by  glrtng  to  tbe  bank  the  capacity 
to  sun  and  be  sned,  voluntarily  strips  It- 
self of  Its  sovereign  chnracter,  so  tar  as 
respects  the  transactions  of  tbe  bank,  and 
waives  all  the  privileges  of  thatcharacter. 
As  a  member  of  a  corporation,  a  govern* 
ment  never  exerclKea  Its  sovereignty.  It 
acts  roer^as  a  corporator,  and  exercises 
DO  other  power  in  the  management  of  tbe 
arralrs  of  tbe  corporation  than  areexpresa- 
ly  given  by  the  Incorporating  actJr  "So 
with  respect  to  the  present  BanlT of  the 
Tlnlted  States.  Suits  brought  by  or 
against  It  are  not  understood  to  be 
brought  by  or  against  the  United  States." 
Bee.  aiso.  Osbom  v.  Bank,  9  Wheat.  738; 
McCulloch  V.  State  of  Maryland,  4  Wheat. 
816.  In  the  case  of  Asylum  v.  Mlller,29  W. 
Va.  826, 1  S.  E.  Kep.  740,  the  court  of  ap. 
peals  of  that  state  In  an  able  and  convinc- 
ing opinion  entered  Into  a  full  discussion 
of  tbe  powers,  responsibilities,  and  capa- 
bilities of  corporations  tosue  and  be  sued, 
and  decided  that  the  plea  of  th*  statute  of 
limitations  was  a  good,  proper,  and  legal 
d^ense  to  an  action  Instituted  by  this 
same  Western  Lunatic  Asylum.  The  Judg- 
ment complained  of  Is  wholly  erroneous, 
and  It  Is  reversed  and  annulled;  and  this 
court,  proceeding  to  enter  such  judgment 
as  tbe  hustings  court  of  the  city  of  Staun- 
ton ought  to  have  entered,  will  overrule 
tbe  demurrer  to  tbe  plea  oi  tbe  statute  of 
limitations,  and  dismiss  tbe  plaintiff's  mo- 
tion, with  costs.  Reversed. 

Lacy,  J.,  concurring  in  result,  but  not 
In  tbe  Tlewa  expressed  In  opinion. 


Tti<rr  v.  Sitks*  AlUi*R. 
(Supmns  Court  cf  -^J^^^     ^*rvtn4a.  Dea 

RAILBOAD  COKrAMIH  —  ACCIDB!fTB  OS  THAOS— 
COKTRIBUTOHT  MSOLIGBNCB— IMSTRCOTIONS. 

1.  Plaintiff**  Intestate  was  kUlsdwhilewslk- 
Ing  on  a  r^lroad  track.  The  deoeasectt  who  was 


a  desf-mnte,  had  (moe  before  raceivad  sa  iajncy 
in  a  sitDllar  manner,  and  had  t>een  repeated^ 
warned  about  wallting  opon  the  railroad.  Only 
a  few  minutes  before  be  was  killed,  he  had  been 
M  warned.  The  accident  oocttrred  in  an  open 
plain,  where  tbe  view  was  nnobstrocted  for 
nearly  a  mile.  I>aceaaed,  altbougb  a  deat-mote, 
waa  possessed  of  all  his  other  facoities,  Inclod- 
ing  that  of  sight,  and  waa  a  strong  acUve  man, 
about  88  yeara  of  age^  Be  was  wukliig  directly 
towards  the  train,  on  tbe  ends  of  the  ttes,  on  tbe 
side  opposite  the  engineer.  The  latter  saw  taim 
until  be  came  within  35  or  SO  yards,  when  ttaa 
projeoting  front  of  tbe  looomotive  intervened. 
He  auiooud,  howevw,  the  deceased  would  step 
off.  Bsld,  that  tbe  deoeased'a  own  ne^igence 
was  the  proximate  cause  of  the  Injury,  and  pdain- 
Uff  was  not  entitled  to  recover. 

2.  Tbe  defendant  requested  tbe  court  to  charge 
that  the  company  was  tionnd  to  keep  a  reasona- 
ble lookout  for  trespassers  on  Its  track,  and  to 
exercise  such  oare  as  the  clrcamstanoea  migbt 
leqniie  to  prevent  Injury  to  ttiem;  if  a  trespasMr 
was  an  adalt,  and  apparently  posaessed  of  his 
faculties,  the  company  bad  a  right  to  presnme 
that  be  would  remove  himself  from  his  daneer- 
Dus  position,  and  if  be  failed  to  do  so  tbe  fault 
was  nis  own,  "and  thM«  is,  in  the  atnence  of 
wtllfnl  negligenoe  on  its  part,  no  remedy  against 
it  tor  tbe  reflults  of  an  Injuiy  teongbt  apon  bim 
by  bis  own  reoklesraess.  "  If  tbe  company  or  its 
employeti  used  reasonable  care  after  aiscoverins 
the  pt^lous  position  of  tbe  deoeased  to  avoid  in- 
luring  blm,  plaintiff  was  not  entitled  to  recow. 
The  court  modified  tbe  said  instroctiona  byatrik- 
Ing  out  the  words  quoted,  field  erroneous,  as 
the  said  words  were  necessary  to  the  oorrect  state- 
ment of  tbe  rule.  Railroad  Co.  v.  Hunnu's 
Adm>r.  8  S.  E.  Rep.  WU,  88  Va.  668,  followed. 

8.  The  defendant  reqoested  ihe  court  te 
oharge— FInt,  that  oertain  acts  and  eoodnct  of 
the  deceseed,  if  proven,  constitatPd  gross  negli- 
gence on  bis  part;  and,  second,  that  If  guilty  of 
9Ucb  n^ligeoce  tbe  plaintiff  could  not  recover  nu- 
less  the  rDjury  was  willfully  committed.  The 
court  modified  the  said  instmotion  by  adding: 
Unless  tbe  injury  conld  have  been  prevented  by 
the  exeroise  of  reasonable  oare  on  the  part  of  the 
trainmen  after  thev  discovered  the  peril  of  the 
deceased.  Held,  Uiat  tbe  modiflcauon  was  un- 
warranted, as  there  was  no  evidence  to  show  that 
the  peril  of  tbe  deceased  was  disoovered,  or  that 
tbe  injury  ooold  have  been  prevented  by  the  ex- 
ercise    reaaoosble  oare. 

This  was  an  action  by  V.  H.  Tain,  ad- 
ministrator of  Thomas  H.  Sites,  against 
S.  P.  Tyler,  receiver  of  the  Shenandoah 
Valley  Railroad  Company,  to  recover  lor 
tbe  killing  of  plaintiff's  intestate.  There 
was  Judgment  for  plaintiff,  and  detendant 
brings  ernm  Reversed. 

H'.  H.  Tr&vertt  and  fHtf  A  Barrla^  for 
appellant.  J.  S.  Bolter  and  G.  D.  Barrlt, 
tor  appellee. 

RiCBABDBON.  J.  Tbls  is  a  Writ  of  error 
to  a  Judgment  of  tbe  drcnltconrt  of  Rock- 
ingham county,  rendered  on  tbe  2l8t  day 
of  October,  18M,  In  a  certain  action  of 
trespass  on  the  caae,  wberein  V.  H.  Tain, 
sheriff  of  Rocklugbamcounty,  and  as  such, 
administrator  of  tbe  estate  of  Thomas  H. 
Sites,  deceased,  was  plaintiff,  and  S.  F. 
Tyler,  receiver  of  the  Shenandoah  Valley 
Kailroad  Company,  was  defendant.  The 
trial  court  certlfles,  not  tbe  tacts  proved, 
but  tbe  evidence  adduced  at  tbe  trial. 
From  an  luBpectloo  of  the  evidence  thus 
certified,  it  Is  IrapoBsible  to  perceive  why 
the  court  below  did  not  abbreviate  the 
matter  by  certifying  the  facts  proved,  as 
there  certainly  la  no  conflict  of  evidence  as 
to  any  material  aueatlon  arlalOK  la  th« 
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case.  Bat,  be  tbU  as  It  may,  the  material 
facts  as  established  by  the  platntltt's 
textlmooy  alone  are  these: 

Thomas  H.  Sites,  the  plalotilTB  Intes- 
tate, who  was  a  deaf-mute,  was  on  the 
24th  day  of  May.  1887.  while  walking  on 
or  very  near  the  railroad  track  of  the 
Shenandoah  Valley  Railroad  Company, 
aljout  two  miles  north  of  Elktoo,  a  sta- 
tion on  said  road,  etrnck  and  killed  by  an 
engine  attached  to  and  drawing  a  train 
of  freight-cars  on  nald  road,  which  engine 
and  train  were  then  In  the  control  and 
management  of  the  employes,  agents,  and 
STrvants  of  said  company.  Frnm  Elkton 
the  Hhenandoah  Valley  Railroad  extends 
northward  for  nearly  three  miles  through 
a  "level,  cleared  plain,  compriHiug  the 
rich  coltlvated  river  bottoms  lying  along 
thp  east  side  of  the  Shenandoah  river  In 
that  locality.  In  the  midst  of  this  plain, 
and  about  two  miles  from  Elkton,  the  ac- 
cideotoccarred,at  a  point  where  the  track 
Is  elevated  apon  a  slight  Qll,  estimated  at 
thrift  feet,  with  nothing  to  obstrnct  the 
view  of  the  track  tor  a  dlstaace  of  nearly 
a  mile  to  the  north,  and  an  equal  distance 
to  the  sonth."  Ahoot  600  yards  north  of 
the  point  where  the  accident  occurred,  a 
public  road  crosses  the  railway,  and  a 
short  distance  beyond,  on  the  left  or  west 
side  of  the  railroad,  and  some  75  yarda 
distant  therefrom,  la  the  residence  of  Mr. 
Thomas  Naylor,  at  nr  near  whose  resi- 
dence the  pialotiR's  intestate  started  to  go 
to  the  house  of  Decatur  Bear,  and  seems 
to  have  walked  along  near,  but  out  on, 
the  railroad  track,  for  some  distance,  and 
then  on  the  track,  or  on  the  ends  of  the 
ties  on  the  side  of  the  track,  and  was  so 
walking  when  be  met  the  train,  by  the 
engine  of  which  he  was  struck  and  killed. 
The  accident  occurred  In  the  midst  ol  the 
open  plain  above  described,  where  there 
was  no  obstruction  to  the  view  of  the 
track  for  the  distance  of  near  one  mile 
Dorth  or  sooth,  and  at  the  time  of  the  ac- 
cident the  train  was  running  north,  and 
the  plaintiff's  Intestate  walking  south, 
meeting  it. 

Thomas  Naylor,  above  referred  to,  was 
Introduced  as  a  witness  for  the  plaintiff, 
and  testified  that  he  lives  In  Rockingham, 
six  or  seven  hundred  yards  from  Bear 
Llthin  Ejpringa;  that  the  most  direct  foot 
roote  from  his  house  to  the  springs  is  the 
railway,  up  to  the  crossing;  that  people 
are  In  the  habit  of  using  this  route,  and 
that  witness  himself  used  It;  that  witness 
knew  the  plalntifl's  Intestate,  and  that  he 
was  at  the  house  of  the  witness  on  the 
morolng  of  the  accident;  that  he  (Hltes) 
said  he  was  going  to  Decatur  Hear's, 
which  Is  further  south;  that  the  direct 
route  to  Decatur  Bear's  la  by  the  railroad ; 
that  he  came  on  the  railroad  about  75 
yards  from  witness*  house,  about  3  miles 
from  Elkton ;  that  It  was  about  600  yards 
from  the  house  of  witness  to  where  he 
could  see  the  road  straight:  that  he 
(ulalntltrs  Intestate)  could  not  be  seen  all 
the  way  from  Elkton,— trees  would  be  in 
the  way  at  the  curve;  that  witness  was 
at  home  that  day.  and  knew  of  the  acci- 
dent; that  he  had  heard  the  whistle  for 
"down  brakes;"  heard  the  trainmen  say 
U>  theseetlon  boss  that  they  had  struck  a 


man.  They  went  back,  running.  What 
witness  got  there,  be  saw  Sites.  He  was 
then  dead.  He  remained  there  some  time. 
And  that  witness  beard  no  whistle  before 
the  one  for  "down  brakes."  Such  lathe 
testimony  In  chief  of  Thomas  Naylor.  and 
It  signifies  bat  little.  However,  his  evi- 
dence on  cross-examination  was  more  to 
the  point.  He  says  he  had  heard  the 
whistle  of  the  train  at  Elkton;  that  Sites 
said,"!  believe  1  will  go  np  to  Decatur 
Bear's;"  that  witness  told  bim  not  to  go 
until  after  the  train  came  down;  that 
Sites  said  he  wo«ld  not  walk  on  the  rail- 
road ;  that  witness  wrote  on  a  little  tab- 
let, that  Sites  carried  with  him.  that  the 
train  was  In  Elkton ;  that  Sites  kept  next 
to  tbA  fence  until  became  to  the  cros^g; 
that  he  went  upon  the  track  at  the  cross- 
ing, and  that  at  about  160  yards,  or  per- 
haps 200  yards,  from  the  crossing,  he  was 
killed,  only  2  miles  from  Elkton;  that 
the  train  stopped  500  yards  from  where  it 
struck  Sites;  that  they  were  trying  to 
stop.  They  stopped  and  backed  back. 
It  was  a  heavy  train.  Was  still  down 
grade  from  Elkton  to  where  Sites  was 
killed.  The  grade  riseBtowards  the  north 
at  crossiDg.  He  was  walking  towards 
the  train  when  struck.  He  walked  from 
place  to  place.  Was  a  good  workman. 
Wrote  a  good  hand,  aud  spriled  well. 

George  W.  Murray,  another  witness  In- 
troduced by  the  plaintiff,  testified  that  tm 
Is  a  plasterer,  and  was  on  the  day  of  the 
accident  working  on  Bear's  Hotel.  In  East 
Rockingham:  that  be  wae  working  on 
the  north  end  of  the  hotel,  about  100 
yards  from  the  Shenandoah  Valley  Rail- 
road. 2  miles  from  Elkton;  that  Whit- 
lock,  witness*  son.  and  a  colored  man 
were  with  him ;  that  the  colored  man  Is 
now  dead ;  that  witness  saw  the  aecldoit; 
that  at  the  time  they  were  working  on 
the  hotel,  overlooking  railroad;  that  wit- 
ness' SOD  was  looking  through  a  field- 
glass.  "  Wu  came  up  to  the  window.  We 
saw  a  man  walking  pretty  fast  on  the 
track,  with  his  head  down.  He  was  on 
the  far  aide  from  us,  on  the  outside  of  the 
rails.  While  looking,  we  saw  a  train  ap- 
proaching. Had  beard  no  warning  or 
signal.  Wassnrprised  to  see  It.  Were  not 
expecting  it.  They  came  right  togethw. 
It  knocked  him  off.  Ran  fifty  yards, 
blew  'down  brakes,'  and  stopped.  The 
train  had  knocked  Sites  down  the  bank. 
The  men  came  back  and  looked  at  him. 
A  matprial  train  from  Elkton  came  down, 
and  picked  him  up,  and  carried  him  to 
Elkton.  Was  familiar  with  footpath.  A 
man  going  from  Kaylor's  would  have 
taken  that  route.  People  were  In  the 
habit  of  taking  this  course.  Have  not 
noticed  particular,  but  have  seen  several 
people  passing  from  that  route.  Was 
well  acquainted  with  Sltas.  He  was  deal 
and  mnte.  On  one  occasion,  be  called  my 
attention  to  the  fact  that  be  could  hear 
a  little.  I  do  not  remember  his  ever  hav- 
ing shown  that  he  ever  heard  a  train 
whistle.  He  was  In  a  twading  position 
when  I  saw  him,  and  recognised  him  at 
Sites.  It  was  down  grade  to  near  tb« 
point  where  he  was  killed,  but  grade  oa 
a  rtrte  where  it  struck  bim.  He  was  walk- 
ing on  the  outside  of  tbe  rail,  on  the  end 
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of  the  tlcB,  when  he  was  struck.  **  That 
there  wau  a  alight  aacendlnii;  grade  north 
of  the  point  where  the  accident  occarred, 
but  witness  could  not  state  the  distance 
[rum  the  crossing  or  the  grade,  and  that 
there  were  about  18  cars  in  the  train,  but 
witness  did  not  knovr  whether  they  were 
loaded  or  not.  On  cross-exaroinatlun  this 
witness  testified  that  it  tvas  up  grade, 
going  north  trooi  the  point  of  the  accident; 
that  the  accldeut  occurred  2i)0  yards 
south  of  the  crossing,  and  600  or  600 
yards  of  Bear's  house;  that  witness  paid 
no  attention  to  the  distance;  that  the 
train  was  an  ordinary  freight  train  com- 
posed of  18  or  19  cars ;  that,  for  a  portion 
of  the  way  from  Ellcton,  It  was  down 
grade ;  that  Sites  was  working  at  Bear's 
a«  a  farm  hand,  hut  witness  did  iiot  know 
what  wages  he  got,  bat  supposed  he 
eonld  earn  flS  or  $20  per  montli;  that 
witness  had  had  no  experience  with  deaf- 
mutes;  thouglit  Sites  had  heard  knocking 
In  the  bnlldlng;  that  he  had  on  one  occa- 
sion called  witness'  attention,  by  putting 
his  hands  to  his  ears,  that  be  beard  the 
Bcaud  of  the  hammer.  And  the  witness 
fartbersatd:  "He  [Sites]  was  a  mute. and 
yuu  knowhowmuch  adeaf-mutecan  hear. 
Sites  made  the  Impression  upon  my  mind 
that  he  heard  better  than  Decatur  Bear. 
Bear  could  hear  trains  whistle  at  Elkton, 
and  Sites  could  hear  better."  On  redirect 
examination,  this  witness  (Murray)  stat- 
ed that .  there  was  no  obstruction  In  the 
way  of  seeing  the  train,  looking  sooth  to 
Blkton,  for  a  mile  or  more;  that  the  train 
was  nearly  100  yards  from  Sites  when  wit- 
ness and  those  with  him  first  saw  it; 
that  the  train  was  moving  slowly,— whs 
creeping  upon  him, — and  that  there  was 
no  trouble  about  getUug  out  of  the  way. 
If  he  saw  it. 

A.  J.  Wtaltlock.  another  witness  intro- 
duced by  the  plaintiff,  testified  that  he  is 
a  plnsterer;  was  working  for  Mnrray  at 
Bear's  Spring  at  the  time  of  the  accident ; 
was  on  the  thlrfl  story  of  the  building; 
that  Murray  and  Murray's  son  were  there; 
no  one  else  than  he  saw  the  accident; 
that  he  was  fixing  to  go  to  work;  that 
Murray  said,  "There  is  a  train  coming," 
end  handed  him  the  glasses;  that  by  the 
time  he  caught  the  focus  the  train  was 
nearly  opposite  the  hotel ;  that  be  saw  a 
man  on  the  track  whom  he  took  to  be 
Sites,  who  was  walking  with  bis  head 
banging  down;  that  witness  saw  him 
throw  up  his  hands  }ust  as  the  engine 
struck  him;  chat,  when  tbe  train  passed, 
some  one  said, "  Where  Is  the  man  who 
was  on  the  track  ? "  The  train  stopped, 
and  train  hands  came  back,  and  some  one 
Joined  him,  and  went  back.  That  after  a 
while  a  train  came  from  Elkton,  and 
took  him  (Sites)  to  Elkton;  that  the 
train  came  for  that  purpose.  It  was  an 
hour  after  the  accident.  That  there  was 
a  rain  and  thunder  storm,  and  It  had  not 
qnit  raining  when  the  tr^n  ramedown; 
that  witness  had  known  Sites  all  his  life; 
that  Sites  conid  not  talk  any,  and  could 
bear  but  very  little;  that  he  was  a  stout 
man,  and,  as  witness  snppnsed,  was  24  or 
25  years  old.  On  cross-examination  this 
witness  testlflra  that  Sites  was  several 
hundred  yards  ahead  of  the  train  when 


witness  first  saw  him;  that  witness  can- 
not tell  whether  be  was  on  the  traok  or 
not.  He  was  on  opposite  side  from  wit- 
ness, and  witness  could  not  tell  whether 
he  was  on  the  track  or  on  the  side.  That 
his  hands  went  up  Just  as  the  train  got 
there ;  that  witness  was  not  certain 
whetUerthe  train  struck  him  or  not.  And 
on  re-exainlnation  this  witness  says  that 
he  heard  no  whistle  or  noise  before  the 
man  was  struck;  that  he  heard  tbe  noise 
of  the  train  when  It  came  opposite  Bear's 
bonne,  and  that  the  train  whistled  several 
times  after  It  ran  past,  und  stopped.  On 
recruHA-examlnatlon  tbe  same  wltn«tt 
testifies  that  Sites  could  not  hear  any  one 
talk  to  him;  that  witness  had  se«^n  him 
point  np  when  It  thundered ;  that  he  could 
not  communicate  except  by  writing;  and 
that,  If  one  could  walk  up  b^lnd  blm  and 
halloo,  he  could  bear. 

Such  Is  tbe  testimony  of  the  three  wit- 
nesses, Thomas  Naylor,  George  Murray, 
and  A.  J.  Whitlock;  and  they  testified  to 
the  only  really  material  facts  in  the  case. 
They,  except  the  witness  Naylor,  were  at 
work  on  Bear's  hotel,  600  yards  distant 
from  the  place  of  tbe  accldeut, and  at  that 
distance  witnessed  what  they  testified  to. 
The  witness  Naylorwaa  at  the  time  of  tbe 
accident  at  his  house,  the  point  from 
which  the  plaintiff's  Intestate  took  his  de- 
parture for  Decatur  Bear's,  Just  a  short 
tlmebetore  the  accident.  One  of  these  wit- 
nesses, George  W.  Murray,  as  before  stat- 
ed, testified  that  the  plaintiff's  Inteatate, 
Thomas  H.  Sites,  made  the  Iropresalon  on 
bis  mind  that  be  conld  hear  better  than 
Decatur  Bear,  who  could  from  his  house 
hear  a  train  whistle  at  Elkton,  a  distance 
of  500  yards. 

Other  witnesses  Introduced  by  the  plain- 
tiff testify  as  to  Sites'  capacltyfor  bearing. 
For  Instance,  George  Clatterbock  testifies 
that  be  lives  about  3)^  miles  from  Hanf- 
Bunburg.  Knew  Sites  tolerably  well,  and 
had  worked  with  him  on  farm  and  saw- 
mill. That  Sites  could  not  talk,  bnt  he 
could  make  a  noise;  that,  when  the  en- 
gine would  pop  off.  he  would  look  around 
and  grin,  and  that  witness  noticed  that 
be  conld  hear;"  that,  when  fenclnv  plank 
were  carried  oat,  he  would  look  ap.  and 
when  they  were  thrown  down  would  mo- 
tion to  bis  ear  as  if  be  felt  the  ]ar;  that 
when  he  was  about  the  mill  the  entrlne- 
man,  when  be  wanted  him  to  do  anything, 
would  blow  the  whistle,  and  Sites  would 
look  up,  and  then  they  would  motion  to 
him  what  they  wanted  him  to  do.  And 
on  cross-examination  this  witness  stated 
that  "Sites  would  be  80  or  40  yards  off 
when  the  whistle  would  blow,  and  that  It 
was  in  the  winter  of  1882  that  he  saw  him 
hear  the  whistle."  Abraham  Blllhlmer tes- 
tifies that  he  knew  Sites  all  his  life. 
Lived  near  him  until  1870,  and  then  moved 
off  fourmlles.  That  Sites  wasadeaf-mute, 
and  could  not  hear  anything  except  some- 
thing loud  and  terrific,  like  thunder,  which 
seemed  to  scare  him  very  much ;  that  wit- 
ness was  with  him  a  good  deal;  that,  aft- 
er witness  moved  to  the  mountains.  Sites 
came  to  pick  cherries;  that  the  whistie 
blew  at- a  mile,  one-fourth  to  one-half  of  a 
mile,  ofl,  and  Sites  motioned  to  witness 
that  it  was  dloner^time,and  that  be  knew 
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because  the  whistle  had  blown.  On  crosH- 
examlnatlon  this  witDese stated  that  HItes 
had  motioned  to  hlni  that  he  knew  It  was 
dinner-time  because  he  had  heard  the 
whistle,  and  that  this  occurred  eight 
years  before.  This  witness  also  under- 
took to  repeat  the  slffos  by  which  he  com- 
municated with  Sites  on  the  occasion  re- 
ferred to.  The  plaintin  also  Introduced 
Mrs.  Mary  Sites,  who  testifleR  that  she 
llren  near  Kcesletown;  that  Tom  Sites 
waa  her  son;  that  she  does  not  know 
where  her  hneband  is;  that  be  is  an  old 
man,  75  years  old,  and  did  not  contribute 
to  her  support  In  18N7;  that  Tom  was  all 
her  support  In  1887,  and  that  he  was  In  his 
thirty-second  or  thirty-third  year  when 
he  was  killed :  that  he  was  a  good  hand, 
quiet  and  Industrious,  but  was  hlKh-tem- 
pered  when  provoked.  On  crtms-exaralna- 
tlon,  Mrs.  Sites  testified  that  her  son 
Tom  was  away  from  home  a  sreat  deal; 
that  be  was  hurt  by  a  train  at Xlnvllle  on 
the  Baltimore  A  Ohio  Ballroad ;  that  he 
knew  the  train  time,  but  the  train  was 
late  at  the  time  he  was  hurt  at  LlDTllIe; 
that  witness  had  often  cautioned  blm 
about  goinff  on  the  railroads:  that  she 
badeo  cautioned  him  In  the  last  12moDthB 
before  he  was  killed;  that  she  could  not 
estimate  wbat  be  bad  farnlstaed  her,  but 
that  he  would  bring  her  flour,  suKor,  and 
eotfee,  meat,  etc..  Just  when  she  needed  It. 
and  that  he  had  no  family.  The  plalntlR 
also  introduced  the  tables  of  life  expect- 
ancy in  Matthew's  Guide.  And  V.H.Tain, 
the  plaintin  in  the  cauae,  was  Introduced 
OD  his  own  behalf,  and  teetifled  that  Tom 
Sites'  father  was  an  old  man,  and  waa  in 
the  almshouse.  This  Is  all  the  testimony 
OD  behalf  of  the  plaintiff. 

The  defendant  then  Introduced  C.  W.  S. 
Tamer,  who  testified  thai  he  knew  Tom 
Sites  very  well;  that  witness  used  the 
bIku  language,  was  bom  of  deaf  and  mate 
parents,  and  bad  taught  at  the  Deaf, 
Dumb,  and  Blind  Institution  InHtanntoo; 
bad  known  Sites  20  years;  that  Sites  was 
at  the  Deaf,  Dumb,  and  Blind  InsHtntion 
Id  Staunton  six  years;  that  witness  had 
at  his  own  house  frequently  conversed 
with  Sites  about  the  danger  of  belnx  on 
railroads;  that,  Just  after  the  accident  at 
LlnrUle,  witness,  having  seen  him  on  the 
railroad  track,  again  cautioned  him  that 
all  pnplhi  at  the  Deaf,  Dumb,  and  Blind  In- 
atltntlonarefirHt  instructed  to  keep  off  the 
railroad  track;  saw  hlni  on  the  track  at 
Elkton,  and  told  him  he  bad  no  bualoess 
on  the  track,  and  that  Sites  said  he  knew 
it;  that  Sites  was  a  total  deaf-mutp,  and 
was  placed  at  the  Deaf,  Dumb,  and  Blind 
Inatltotlon.  He  spoke  no  intelligible 
wonlB.  Deal-mates  are  sensible  to  Jars 
and  concussions,  but  the  difficulty  Is  to 
diatlngnisb  what  they  are,  or  from  what 
sonrce  they  come.  They  cannot  analyze 
the  sound.  That  witness  saw  signs  made 
by  Billhimer  in  bis  testimony,  and  by 
which  he  professed  to  have  communlcaterl 
with  Sites  Id  manner  stated  by  him,  and 
the  signs  which  be  repeated  simply  mean, 
in  deaNmnte  language,  the  word  "two," 
and  nothing  more:  that,  as  to  Sites'  hal>- 
Its,  be  would  do  a  little  work  around ;  peo- 
ple treated  blm  charitably  and  kindly: 
thst  witness  regarded  him  as  an  object 


of  charity,  and  that  he  often  asked  wit- 
nessfor  mouey  with  which  to  buy  tobac- 
co. On  croes-exatulDation  this  witness 
stated  that  Sites  was  a  totally  deaf  mute ; 
that  he  feels  sounds,  but  does  not  heur 
them ;  **  he  feels  the  aoise  of  a  plank  when 
It  falls,  but  dues  not  hear  It. "  And  on  re- 
examination thip  witness  stated.  In  sub- 
stance, that  the  difficulty  with  deal- 
mutes  is  to  locate  thtt  sound  and  concus- 
sions fHt  by  them,  that  Sites'  mathe- 
matics were  limited;  that  he  could  prob- 
ably keep  his  accounts  of  his  dally  work ; 
tbat  witness  had  known  his  father,  who 
Is  a  dettf-mnte,  when  there  was  cannonad- 
ing at  Richmond,  to  recognise  ihe  fact  by 
putting  his  hands  against  the  window; 
that  it  was  sensation  wltboit  the  power 
of  location ;  that  he  was  totally  deaf,  not- 
withstanding these  sensations.  And  wit- 
ness, as  an  expert,  states  tbat,  when  a 
man  reproduce*  sound,  he  hears,  and  not 
otherwise.  As  an  evidence  that  deaf- 
mutes  do  not  hear  sounds,  they  look 
round,  up,  and  try  to  locate  the  cause. 
C.  C.  DIebl,  another  witness  Introduced  by 
defendant,  said  that  he  was  the  conduct- 
or on  the  train  In  qupstion;  that  he  was 
In  bis  cabin  at  the  time  of  the  accident, 
but  knew  nothing  of  the  accident  until  be 
was  told  by  one  of  his  brakemen  that  a 
man  had  been  struck;  that  witness*  posi- 
tion on  a  train  Is  first  one  place,  and  then 
another;  that  witness  got  off  as  soon  as 
be  could,  and  found  a  man  lylngdown  the 
bank,  head  foremost;  tbat  the  body  was 
left  In  charge  of  Brakeman  SandridjB^,  as 
bla  train  had  to  goon;  tbat  he  did  not 
know  how  many  cars  were  In  bis  train, 
but  thought  there  were  from  16  to  20 
loads;  that  the  grade  was  a  descending 
grade;  and  that  between  700 to  000 yards 
would  be  required  to  stop  a  train  at  that 
point,  running  30  miles  an  hour.  If  It 
were  running  on  schedule  time,— sometimes 
more,  sometimes  less.  Did  not  remember 
any  signal  for  "down  brakes."  Ban  20S 
or  300  yards  beyond  dead  body,  owing  to 
rising  grade.  Stopped  In  that  distance. 
That  Mr.  Grand)  wasenglneman ;  that  be  Is 
aeteady,  sober.cautlousen^ne-drlver  and 
man;  that  deceased  was  killed  200  yards 
north  of  curve,  whit;h  la  sharp ;  that  trains 
could  be  seen  a  haif-mlle  from  where  Sites 
was  killed,  looking  south:  was  killed  be- 
tween  two  curves,— one  north,  the  other 
south.  "We  could  have  seen  him.  Noth- 
ing to  obstruct  the  view  except  sometrees, 
and  we  could  bave  seen  through  or  by 
them."  William  Mills,  another  witness 
Introduced  by  the  deieodant,  testified 
that  be  was  working  on  the  road-bed  of 
the  Shenandoah  Valley  Ballroad,  north 
of  the  place  of  the  accident  about  2,800 
feet,  at  the  time  of  the  accident.  First 
heard  thetrain  blow  "down  brakes. "  By 
the  time  It  came  near  witness,  It  stopped. 
Sandrldge  said  a  man  was  struck.  Wit- 
ness ran  back  with  train  hands  to  where 
he  was,  aud  the  train  followed.  He  was 
lying  with  hie  bead  down  the  bank.  The 
ballast  train  came  down,  and  took  blm 
to  KIkton.  The  track  hands  were  work* 
Ing  opposite  Naylor's  house.  Grade  Is 
down  where  Sites  was  struck.  "It  rises 
just  aftn- you  reach  the  crossing.  It  Is 
1,890  feet  Irom  public  road  crossing  tc 
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where  Sites  waa  struck.  There  was  no  fog 
or  anything  to  obscure  tbe  view  from 
point  ol  accident.  Could  see  one  mile  or 
three-qaartera  any  way.  Goold  see  the 
mill  south  of  tbe  place  ol  the  accident. 
There  were  some  trees,  but  they  did  not  In- 
tercept the  riew  ol  the  train.  Could  see 
engine  clear  back  to  Elktoo.  The  track  is 
on  a  till  of  about  three  feet  at  the  point  of 
the  accident." 

The  defendant  also  introduced  I.  B. 
Cranch,  the  englneman  in  charge  of  the 
engine  In  question,  who  teatifled  that  he 
saw  a  man  walking  In  front  of  the  train, 
and  coming  towards  the  engine,  on  the 
left  side  ot  the  track.  Tbe  engine  was  a 
Baldwin  engine,  with  an  extension  boiler, 
and  on  thin  engine,  for  25  or  30  yards 
Ahead,  tbe  englnemau  cannot  see  a  man 
on  the  left  side  of  the  track.  Witness  did 
not  see  the  man  when  be  was  strnek. 
When  witness  last  saw  him,  he  was  walk- 
ing right  towards  the  train,  on  the  left 
side  of  the  track,  and  did  not  pay  much 
attention  to  him.  As  he  was  walking  to- 
wards the  train,  going  towards  the  left, 
witness  supposed  he  would  step  off.  Wit> 
ness  saw  the  man  about  the  time  the  In 
lector  flew  off.  This  means  that  tbe  wa- 
ter stopped  flowing  into  tbe  boiler.  Wit- 
ness shut  off  the  steam  to  correct  this, 
which  did  not  require  a  minute.  Witness 
did  not  take  much  notice  of  tbe  man,  be- 
cause at  the  time  there  were  other  objects 
an  tbe  track  beyond  that  attracted  his  at- 
tention, %hlch  proved  to  be  workmen  at 
work  on  the  track  In  a  cut  some  distance 
beyond.  Witness  neverglves  signals  when 
persons  are  coming  towards  tbe  train, 
and  never  stops  train  for  persons  on  the 
b'ack,  because  be  supposes  they  will  get 
off.  That  witness  had  never  made  a  run 
without  meeting  people  on  the  track,  and 
they  always)  got  off.  It  Is  down  grade 
from  Elkton  to  place  of  accident.  The 
train  was  equal  to  IS  loaded  cars;  IJjemp- 
ty  cars  being  counted  as  a  loaded  car. 
Could  not  have  stopped  train  under  200  or 
800  yards  by  blowing  down  brakes  and 
reversing  engine.  The  fireman  said,  "  You 
have  knocked  a  man  off  tbe  track. " 
"Stopped  train  as  soon  as  I  could. 
Backed  train  two  train-lengths:  got  off, 
and  went  back.  There  was  a  bruise  on 
tbe  face,  wblcb  was  the  only  part  hurt. 
Tbe  end  of  pilot  seemed  to  ha  ve  struck 
him.  If  standing  on  the  ground  beyond 
the  track,  a  man  would  be  struck  In  that 
way  at  thiu  point.  Left  a  brakeman  In 
charge  with  falm.  Did  notknuw  tbe  man. 
Had  no  knowledge  of  his  condition.  He 
runld  have  seen  the  train  lor  some  dls- 
t.ance.  If  we  had  to  stop  every  time  we 
see  a  person  on  the  track  we  would  have  no 
schedule  at  all  for  running  trains.  I 
saw  Sites  some  distance  down  the  track. 
View  not  obstructed  when  Injector  fliea 
off.  You  must  shut  off  steam,  and  then 
engine  can  run  some  minutes  In  that  way. " 
P.  P.  Shiflett,  another  witness  Introduced 
by  the  defendant,  testlfled  that,  as  Justice 
of  the  peace,  be  presided  at  the  inquest 
npon  the  body  ot  Thomas  H.  Sites.  Saw 
that  Ills  face  was  bruised,  but  did  not  re- 
member which  side  ot  the  face.  That  the 
body  was  lying  at  the  station  for  some 
hours,  and  no  steps  taken  to  bui^it;  tbat 


a  subscription  was  proposed,  and  a  few 
did  the  necessary  work  to  get  the  body 
ready  for  burial ;  and  that  Mr.  Shlpp  read 
the  finding  of  thejary.  W.  J.  Rnnkle.  an- 
other wltneea  for  the  defendant,  teetffled 
that  he  was  one  of  the  coroner's  Jury: 
that  the  face  of  tbe  deceased  was  brutaed 
on  the  left  cheek;  was  cut  and  bleeding; 
that  the  body  was  brought  there  several 
hours  after  the  accident;  that  there  was 
no  tnjnry  hack  of  the  head ;  only  InSmy 
was  on  the  face.  On  cross-examination, 
witness  stat^  that  the  body  was  placed 
In  the  depot  several  hours  after  the  acci- 
dent, and  remained  there  until  12  o'clock 
next  day;  no  coffin;  that  it  was  sent  for 
by  Mr.  Sites'  friends  from  10  to  2  o'clock 
on  the  day  after  he  was  killed;  that  tbe 
cltlsens  had  taken  some  st^w  to  have  the 
body  burled ;  and  tbat  tbe  coroner's  In- 
quest was  at  nlgbt.  And  then  (be  plain- 
tiff Introduced  R.  A.  Thurmond,  who  tea- 
tifled that  be  knew  Tom  Sites;  that  Sites 
lived  nearTaylorSprIng8,andhad  worked 
for  witness ;  that  he  was  not  a  laiy  man, 
by  any  means;  was  a  good  band  In  har- 
vest field;  took  most  of  bis  wages  Id  ba- 
con, etc.,  which  be  took  home  to  bis  moth- 
er; and  that  witness  paid  him  SO  cents  a 
dny  In  harvest.  On  cross-examination  the 
witness  stated  that  Sites  helped  him  ts 
harvest  In  18H6;  tbat  he  worked  for  wit- 
ness whenever  witness  called  on  him;  an4 
that  witness  employed  him  two  orttares 
days  at  a  time. 

This,  as  certified  by  the  trial  court,  was 
all  theevldence  adduced  at  the  trial ;  an  j  it 
Is  the  subject  of  the  d^endant's  bill  ot  ex- 
ceptions No.  1,  when.  In  the  nature  of 
things,  It  should  have  been  the  last  bill  of 
exceptions  taken  by  thedefendant.  TakM 
all  together,  It  cannot  In  reason  be  aaid 
that  there  Is  any  real  conflict  between  tbe 
evidence  of  the  plaintiff  and  thatof  tb«  de- 
fendant. It  is  true  that  four  of  tbe  wit- 
nesses introdnced  lor  tbe  plaintiff,  to-wit, 
George  W.  Murray,  A.  J.  Whitlock.  George 
Clatterbuck,  and  Abraham  Blllhlmer,  tes- 
tify to  circum stances  from  which  they 
seem  to  draw  tbe  Inference  that  the  de- 
ceased was  not  entirely  bereft  of  tbe  erase 
ot  hearing,  or.  In  other  words,  that  he 
was  not  a  totally  deaf  mute,  but  coald 
hear  some.  For  Instance  tbe  witness 
Murray,  a  plasterer,  who  says  tbat  he  bad 
had  no  experience  with  deat-mntes,  yet 
testifies  that  he  thought  Sites  had  heard 
knocking  in  the  building,  as  be  bad  called 
witness*  attention  on  oneoccaslun.  by  pat- 
ting bis  hands  to  his  ears,  that  hefaeard  tbe 
sound  ot  the  hammer,  and  headde:  "He 
was  a  mute,  and  you  know  bow  much  a 
deaf-mute  can  bear.  Sites  made  the  Im- 
pression on  my  mind  that  be  could  bear 
bettertlian  DecaturBear.  Bearconldfaesr 
trains  whlntle  at  Elkton,  and  Sites  could 
hear  better.  **  Now,  we  are  not  Informed 
whether  or  not  Decatur  Bear  was  a  deaf- 
mute;  but  he  certainly  was  not  If,  am 
stated  by  Mnrray,  he  could  bear  the 
sound  of  tbe  whistle  from  Elkton  to  bla 
bouse,a  distance  of  nut  lesstbanSOOyards; 
and  If  the  plaintiff's  Intest«le.  Sites,  conid 
hear  better  than  Decatur  Bear,  then  be 
was  not  totally  deaf,— a  circomatatice 
which.  If  true,  could  by  no  means  enhaues 
tbe  plaintiff's  claim  to  a  right  <rf  recoverr 
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flX&Inflt  the  detendBQt.  Bat  It  was  Indis- 
putably establlabed  that  the  deceased  was 
a  totally  deaf  mute.   It  Is  therefum  obvK 
OUR  that  Murray's  statement.  tlioaKb  not 
corruptly  bo.  was  false.   He  Ignorantly 
failed  tu  dlstlngnisb  between  coDcneslon 
or  violent  afcltatlon  ot  tbe  air,  wblcb  Is 
felt  bya  deaf-mDte,and  not  beard. and  tbe 
8<iun(I  produced  by  the  nume  concuRSlon, 
wliicb  ta  beard  by  one  who  Is  poRsessed  of 
the  Bense  o(  heartng.  This  Is  fally  ex- 
plained by  the  witness  C.  W.  8.  Tarner, 
Introduced  by  tbe  defendant,  who  knew 
the  deceased  well,  and  bad  known  him  for 
SU  years;  that  witness  was  born  ot  deaf- 
mute  parents,  used  the  8lj;n  lanKuage, 
and  had  taught  at  the  Deaf,  Dumb,  and 
Blind  Institution  In  Staunton,  nnd  that 
ijites  was  at  said  iQstitntlon  six  or  seven 
/ears;  that  Sites  waaa  totAlly  deaf  mnte, 
and  was  placed  at  the  Deaf,  Dumb,  and 
Blind  Institution  amonfc  the  totally  deaf 
mutes;   that   he   spuke  no  Intelligible 
words;  that  deaf-mutes  are  sensible  to 
Jctr*  and  concoBsions,  hut  that  the  dlffl- 
Qulty  in  to  distinguish  what  they  are,  or 
from  what  snuiPe  they  come.  This  wlt- 
■ess,  who  erldently  nnderatood  tbe  sub- 
ject abont  which  he  testified,  ettectuallj 
disposes  ot  thefalseor  mtstakai  testlmonj 
of  tbe  four  wltuesses  who  testified  to  tbe 
elTect  that  In  their  opinion  Sites  was  not  a 
totally  deaf  mute,  and  he  specially  ex- 
plodes tbe  simulated  testimony  of  tbe  wit- 
ness Bilihlmer,  who  says  that  Sites  came 
to  his  bouse  to  get  cherries,  and  that 
while  there  tbe  whistle  blew  at  a  mill 
n*om  a  quarter  to  one-half  mile  distant; 
that  Hltes  motioned  to  hloi  {Bilihlmer) 
that  it  was  dinner-tlroe,  and  that  be 
rSites)   knew  becnnse  tbe  whistle  had 
!^lown.   And  on  croRS-ezamlnatlon  this 
K-ltness    (Bilihlmer)   stated   that  Sites 
iad  motioned  to  him  that  be  (Sites)  knew 
t  was  dinner-tlma  because  he  had  beard 
:lie  whistle,  and  tbe  witness  Bilihlmer  nn- 
lertook  to  repeat  the  Higne  by  which  he 
^mmunlrated  with  Sites  on  the  occasion 
■efcrred  to.   The  wltnesR  C.  W.  S.  Turner, 
vho  WAS  present  when  Bilihlmer  testified, 
ind  witnessed  the  signs  repeatefl  by  bim, 
avR  that  the  signs  repeated  by  Bilihlmer, 
ind  bj  which  he  professed  to  have  com- 
aanlcated  with  Sites,  simply  mean,  In 
eaf-rante  language,  the  word  "  two, "  and 
uthlng  more.   And  the  witness  Turner, 
n  expert'  In  the  treatment  of  deaf-mutes, 
nd  who  knew  Sites  well,  iiays  that  he 
ras  a  totally  deaf  mute:   that  he  felt 
ounds,  but  did  not  hear  them  :  that  the 
siicusalon  or  shock  felt  by  deaf-mutes 
^H8  seosatloa  without  the  power  of  loca- 
un  ;  and  as  an  expert  the  wltneflH  states 
lat.  when  a  man  reproduces  sound,  he 
ears,  and  not  otherwise,  and,  as  evidence 
lat  the  deat-tuutes  do  nut  bear  sounds, 
ley  look  up  and  around,  and  try  to  locate 
le  cause.  This  witness  knew  the  facta 
*  wlilch  he  testified,  and,  under  all  the 
rcamatances,  his  testimony  sbojuld  have 
M>n  received  and  treated  as  absolutely 
inclusive  ot  the  fnct  that  the  plaintiff's 
testate  was  a  deaf-mute,  and  could  not 
rar  sounds.    Jlnd  on  the  other  hand  the 
Htlraony  of  Murray,  Whitlock,  CTatter- 
)ck,  and  nilllilmer  should  have  been  dls- 
garded,  because  neither  of  them  was 
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Informed  as  to  tbe  fact  abont  which  he 
testified,  and  because  their  evidence  went 
to  the  establishment  ot  a  fact,  the  exist- 
ence of  which  was.  In  the  nature  of 
things,  ImpoHslble.  It  Is  therefore  clear 
that  in  no  just  sense  can  It  be  said  that 
there  was  any  real  conflict  of  Evidence  on 
the  point  under  consideration.  Hence  tbe 
facta,  which  are  few  and  simple,  and  not 
the  evidence,  should  have  been  certified. 

Then,  whether  viewed  In  tbe  light  of  aD 
tbe  ^rldeoee  adduced  on  both  sides,  or 
In  tbe  light  of  tbe  evidence  of  the  plaintiff 
(detradant  In  error)  alone,  the  simple  case 
presented  Is  this;  Un  the  S^tb  day  of  May, 
lS87i  Thomas  H.  Sites,  a  deaf-mute,  who 
had  once  before  received  an  Injnry  by  be- 
ing In  or  near  the  railroad  track,  and  who 
had  been  repeatedly  warned  by  friends 
and  aequcUntances  to  keep  off  the  railroad 
track,  and  who  bad  been  so  warned  oa 
the  day  of  his  death,  and  only  a  very  short 
time  t>efore  he  was  killed,  while  walking 
on  or  near  the  track  of  the  Shenandoah 
Valley  Railroad  In  the  county  of  Rocking- 
ham, and  meeting  a  train  on  said  road 
approaching  him  from  the  direction  oppo- 
site to  that  In  which  he  was  going,  was 
struck  aad  killed  by  the  engine  attached 
to  and  drawing  said  train,  tbe  accident 
occurring  on  an  open  plain,  where  the  view 
of  the  approaching  train  was  tinobstruct- 
ed  for  a  distance  of  near  one  mile.  Tba 
deceased,  though  a  deaf-mute,  was  pua- 
sessed  of  his  other  faculties  unlmpalredi 
Including  that  of  sight,  and  was  an  acttre, 
strong  man,  some  82  or  38  years  of  age. 
At  the  time  of  the  accident  the  train  was 
going  north,  and  Sites  was  coming,  meet- 
ing It,  and  walking  on  the  loft  side  of  ths 
track,  on  the  outside  of  the  rail,  viewed 
from  tbe  position  of  the  englneman  and 
the  direction  the  train  was  moving.  And 
the  undisputed  testimony  la  that  tbe  blow 
received  by  the  deceased  was  on  the  left 
side  of  the  face,  there  twlng  no  sign  of  a 
blow  elsewhere  on  his  body;  that  the  de- 
ceased was  walking  rapidly,  meeting  the 
train,  with  his  head  down;  that  the  en- 
glneman saw  deceased  approaching  the 
train  on  left  side  ot  the  track,  and  sup- 
posnd  he  would  get  off;  that  tbe  engine 
was  a  Baldwin  engine,  with  an  extensloa 
boiler,  on  which,  for  25  or  80  yards  ahead, 
the  englneman  cannot  see  a  man  on  the 
left  side  of  the  track ;  that  tbe  englneman 
did  not  see  deceased  when  he  was  struck, 
but  was  told  of  It  by  the  fireman,  whose 
position  was  on  the  left  side  of  the  boiler; 
that  when  the  train  was  stopped,  as  soon 
as  ronid  be,  and  was  backed  two  train- 
lengthH,  nnd  was  stopped,  the  tralnmea 
allocbted,  walked  back  to  the  point  of 
collision,  and  found  deceased  lying  with 
his  head  down  the  bank,  dead ;  and  that 
signals  are  never  given  when  persons  are 
coming  towards  a  train,  and  trains  are 
never  stopped  for  persons  on  the  track* 
because  it  Is  supposed  they  will  get  oft. 

Snch  being  the  facts,  w«  may  safely 
venture  the  remark  thatnot  only  was  there 
no  ground  upon  which  the  plaintiff  (the 
defendant  In  error  here)  could  possibly  be 
entitled  to  a  recovery  from  the  defendant, 
(the  plaintiff  In  error  here,)  but  that,  it 
there  was  ever  a  case  more  clearly  than  all 
others  a  case  of  contributory  negligence  on 
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the  part  of  the  party  complalDlng.  this  is 
that  case.  In  thellfchtof  the  simple  aud 
uuOlBputed  facts  of  this  case,  tberct-an  be  no 
dlfflculty  In  aecertalnlng  and  applying  the 
priDciples  of  law  appropriate  thereto. 
TbouRb  tbere  U  Id  do  Just  senae  any  con- 
flirt  of  evfdeuce  as  to  any  material  fact, 
yet.  excloalnK  all  the  evidence  of  the  dv- 
tendant,  (the  plaintiff  In  error  here,)  there 
can  be  do  doubt  that  tbe  facta  estab- 
lished by  the  evidence  of  tbe  plaintiff  (tbe 
defendant  In  error  here)  present  In  tbe 
roost  nnqnestionable  form  a  plain  case  of 
grroas  negligence  on  tbe  part  of  the  plain* 
tlQ'e  intestate,— a  case  so  plain  and  clear 
as  to  preclude  the  idea  of  any  Just  claim  to 
a  lesal  recorery  atcalnst  tlie  railroad 
company.  That  evidence  falls  todlaclose 
any  fact  or  circumstance  upun  which  to 
base  any  Just  claim  to  a  recovery,  nor  can 
any  Just  Inference  be  drawq  therefrom  to 
warrant  aacb  a  recovery.  Inother  words, 
when  all  the  evidence  of  tbe  plaintiff  be* 
low  (the defendant  fu  error  here)  is  care- 
faily  aeratialied  and  welched.Jiot  even  one 
flact  or  clrenmstaoce  Is  diaeloBed  which  rea- 
sonably tends  to  show  any  carelessness  or 
neglect  of  duty  on  tbe  part  of  tbe  railroad 
company  or  its  agents,  servasts,  or  em- 
ployes. The  substanceof  the  charge  In  the 
declaration  Is  thatthedeceased  came  to  bis 
death  by  reason  of  the  carelessness  and 
negligence  of  the  agents,  servants,  and 
employes  of  the  railroad  company  in  run- 
ning the  engine  and  train  In  question. 
Sucb  being  the  complaint.  It  mnet  be  es- 
tablished by  proof,  or  tbere  can  be  no  re- 
covery. 

In  tbe  present  case,  Just  before  the  acci- 
dent the  plaintiff's  Intestate  was  at  the 
bouse  of  Thomas  Maylor,  a  witness  tor 
the  plaintiff,  who  lived  within  76  yards  of 
the  railroad  tracli,  and  some  2  miles 
north  of  Ellitoii  station.  The  plaintiff's 
intestate  expressed  his  intention  to  go  to 
Decatur  Bear's,  In  the  direction  from 
which  tbe  train  was  to  come,  and  Naylor, 
who  had  beard  tbe  train  whistle  at  Elk- 
ton,  Informed  the  deceased  that  tlio  train 
was  then  at  Elkton,  and  that  be  had  bet- 
ter not  start  until  tbe  train  passed; 
but  deceased  persisted  in  his  purpose,  say- 
iog  he  would  not  walk  on  the  track,  and 
started,  walklui;  In  a  pathway  near  the 
track  until  be  reached  the  road  crossing, 
some  200  yards  distant,  where  he  got  on 
tbetrack.and  kept  ItuntU  hewaa  knocked 
down  and  killed,  and  at  a  pointwhure  the 
riew  of  the  approatitalng  train  was  onob- 
structed  for  the  distance  of  near  one  mile. 

Now,  what  is  tbe  law  of  the  case?  This 
court.  In  Railroad  Co.  v.  Harman's  Adm'r, 
H3  Va.  553,  H  S.  E  Rep.  251,  approving  the 
rule  as  laid  down  In  2  Wood,  Ry.  Law, 
12G7,  said:  "The  rule  maybe  said  to  be 
that  arallroad  company  is  iHiund  to  keep 
a  reasonable  lookout  tor  trespassers  upon 
Its  track,  and  is  bound  to  exercise  aueb 
care  as  the  circumstances  require  to  pre> 
rent  injury  to  them.  If  tbe  person  seen 
upon  the  track  is  an  adult  person,  and 
apparently  In  the  possession  nf  his  or  her 
faculties,  the  company  has  a  right  to  pre- 
sume that  be  will  exercise  his  senses,  and 
remove  himself  from  his  dangerous  posl- 
'on,  aud  If  befalls  to  do  so,  and  Is  in- 

-ed,  the  fault  la  bla  own,  and  tbere  Is,  la 


tbe  absence  uf  wliltal  negllgmce  on  ffa 

part,  no  remedy  against  the  company  for 
the  resulta  of  an  Injury  brougbt  upon  blm 
by  bis  own  reckleasnese."  The  plaintiff's 
Intestate  was  a  trespasser  upon  tbe  com- 
pany's track,  with  fresh  warning  of  the 
early  approach  of  tbe  train.  Naylor  aald 
to  him.  by  wrltlog  on  tbe  little  tablet  he 
carried  with  him:  "The  train  Is  at  Elk- 
ton.  Now,  don't  go  up  to  Bear's  nntil 
the  train  comes  down.**  He  replle<i,  by 
thesame  medium  of  communication :  "I 
won't  walk  on  the  track."  But  be  was 
heedless  of  the  warning,  and  of  his  prom- 
ise not  to  walk  on  tbe  track,  and  in  a 
very  few  mtnutee  got  on  tbe  track,  and 
met  a  honlble  death.  Though  a  deaf- 
mute,  his  vision  waa  perfect,  and  It  was 
all  tbe  more  incumbent  upon  him  to  look 
and  see  the  approaching  train,  the  full 
view  of  which  was  In  no  way  obstructed, 
and  to  leave  tbe  track,  bnt  this  he  did  not 
do.  To  all  appearances,  he  was  In  posses- 
sion of  all  bis  facultlea.  and  tbe  company 
had  the  right  to  presume  that  he  wonld 
exercise  his  sense,  and  get  off  tbe  track. 
That  his  own  carelees  and  recMess  act 
was  tbe  sole,  proximate  caose  of  his  death 
is  a  propoBitloii  too  clear  for  argument. 
Tbe  case  Is  in  every  essential  particular 
ruled  by  the  case  of  Railroad  Co.  v.  Bar* 
man'sAdm'r.sapra.  It  follows,  therefore, 
that  tbe  court  below  erred  In  overruling 
tbe  defendant's  motion  to  set  aside  the 
verdict  of  the  Jury  and  grant  a  new  trial. 

At  the  trial  below  the  defendant  asked 
for  five  several  Instructions  to  tbe  Jury, 
tbe  5th  and  last  of  which  tbe  court  gave, 
but  refused  to  give  the  1st.  2d,  Sd,  and  4th 
of  the  series  as  asked,  and  modified  each 
of  them,  and  as  modified  gave  them.  To 
which  action  of  the  court,  modifying  said 
Instructions  1.2,  3,  and  4.  the  defendant 
excepted ;  and  this  Is  tbe  subject  of  the  de- 
fendant's second  bill  of  exceptions.  Tbe 
first  Instruction  Is  In  these  words:  "The 
court  instructs  tbe  Jury  that  a  railroad 
company  Is  bound  to  keep  a  reasonable 
lookout  for  trespassers  on  its  track,  and 
to  exercise  such  care  as  the  clrcnmstaacea 
require  to  prevent  injury  to  them.  If  tres- 

Easseris  adult,  and  apparently  poweMses 
is  faculties,  the  company  has  a  right  to 
presume  that  he  will  exercise  his  senses, 
and  remove  blm^elf  from  his  dansreroas 
position,  and  II  he  falls  to  do  so,  and  Is  In- 
jured, tbe  fault  is  bis  own,  and  there  Is.  la 
ttie  absence  of  willfnl  n^llgonce  on  its 
part,  no  remedy  against  ft  tor  the  mnlts 
of  an  injury  brougbt  upon  him  by  his  own 
recklessness,  and  be  Is  not  entitled  to  re- 
cover if  tbe  defendant  or  bis  employes 
used  reasonable  care,  after  tbe  discovery 
of  the  plaintiff's  perilous  position,  to 
avoid  injury  to  him."  Tbe  court  modified 
this  instruction  by  striking  out,  in  tbe 
latter  part  thereof,  the  words,  "and  there 
is.  In  the  absence  of  willful  negligence  on 
its  part,  no  remedy  against  it  for  tbe  re- 
sults of  an  injury  brought  upon  him  by  his 
own  recklesHuess. "  That  the  <:ourt  erred 
in  thus  emasculating  this  Instruction  is 
too  plain  for  argument.  Tbe  words 
stricken  out  are  essential  ffeatures  of  tbe 
rule  laid  down  In  Railroad  Co.  v.  Har* 
man's  Adm'r,  and  tbe  precise  words  were 
employed  by  this  court  In  layli^  down 
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the  rule  In  tlwt  eaee.  and  tbey  are  essen* 
tlal  to  the  correct  statement  of  the  rule 
Iteeir.  In  thus  Btrlkinx  out  tbeee  words 
In  the  presenre  of  the  ]ury,  the  court  not 
only  deprived  the  defendant  of  the  benefit 
of  a  well-settled  principle,  peculiarly  ap- 
plicable to  its  cane,  but  In  etfe<-t  said  to  the 
jury  that  the  lanicuaKe  stricken  out  was 
no  part  of  the  rule,  and  that  there  was.  In 
the  absence  of  willful  nevll^nce  on  the 

ftart  of  the  defendant,  a  remedy  aRalnst  it 
or  the  results  of  an  injury  brought  upon 
the  deceased  by  Mr  own  recklessneea.  It 
Ifl  useless  to  pursue  the  subject  further. 
The  error  of  the  court  Is  palpable. 

The  2d,  3d,  and  4th  Instructions.  In  the 
main,  simply  assert  two  propositions: 
I'irst,  that  certain  acts  and  conduct  of  the 
deceaFed,  put  In  tesae  In  the  cause*  It 
proven,  constitute  groea  neElltfence  on 
bis  part;  and.  secoof/,  that  If  guilty  of 
such  contributory  negligence  the  plaintiff 
could  not  recover,  unless  the  injury  was 
willfully  committed.  Bach  of  these  lo- 
Btmctiona  was  modlfled  by  the  addition 
of  the  wonls, "  onlfBB  they  shall  further 
believe  from  the  evidence  that  the  Injury 
could  hare  been  prevented  by  the  exercise 
of  reasonable  rare  by  the  servants  of  the 
defendant  In  charge  ol  the  train,  after 
they  discovered  the  plaintiff's  InteHtate 
In  a  perilous  position."  Not  only  did 
the  court  err  In  making  tills  addition,  or 
additions  of  dmtlar  Import,  to  each  of 
thew  Inatrnctlona,  but  there  was  not  a 
sclntlllu  of  evidence  In  the  cause  upon 
which  to  predicate  the  modlflcatlon.  By 
this  modification  the  court,  without  war- 
rant, assumed  that  the  deceased  was  dis- 
covered by  the  agents  and  servants  of  the 
company  In  charge  of  the  train  in  a  peril- 
ous portion,  and  the  Jury  were  left  to 
Infer  that  by  the  exercise  oS  raasonable 
care  the  Injury  could  have  been  prevented. 
There  Is  not  only  no  evidence  that  the 
peril  of  the  deceased  wan  observed,  or 
that.  In  the  exercise  of  reasonable  care.  It 
could  have  been  discovered  In  time  to  pre- 
vent the  mischief,  but,  on  the  contrary, 
the  proof  Is  posltire  anrt  coDcluslve  that 
while  the  engine  man  saw  the  deceased, 
an  adult,  and  apparently  in  the  posses- 
sion of  all  bis  faculties,  on  the  track,  and 
coming,  meeting  the  train,  and  Inclining 
to  the  left  side  of  the  track  in  the  direction 
the  train  was  going,  by  reason  of  the  ex- 
tension boiler  the  englneman's  view  of  the 
deceased  was  obstracted  for  the  distance 
of  25  or  30  yards  ahead,  and  that  the 
englneman'.from  the  direction  the  deceased 
when  last  seen  by  him  was  taking,  sup- 
posed he  would  step  off  and  out  of  danger. 
The  law  Is  that  he  had  a  right  to  presume 
thatthe deceased, anadult  and  apparently 
In  the  poHsessIon  of  his  senses,  would 
URe  them,  and  remove  himself  from  his 
position  of  danger.  Having:  the  right, 
under  the  well-settled  law,  to  so  presume, 
that  Is  the  end  of  the  matter.  It  Is  not 
pretended  that  the  englneman  knew  the 
deceased,  ur  knew  that  he  was  a  deaf- 
mute.  In  fact  the  deafness  of  thedeceased 
in  no  way  palliated  his  gross  negligence, 
which  was  the  sole,  proximate  cause  of 
his  death.  For  these  reasons  the  Jndg- 
ment  of  the  court  below  must  be  reversed 
and  annulled,  the  verdict  of  the  Jury  set 
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aside,  and  the  cause  remanded  lor  a  new 
trial  to  be  had  therein  In  aceordance  witl 
the  views  ezpreeaed  In  this  o^nlon. 


FOWLEB  V.  HaSB. 

iauprema  Ctowt  of  ^p^ote     VlrffMa.  Deo. 

Appeal  from  circuit  court,  Amherst 

county. 

Suit  by  Fowler  against  Hess  tor  an  ac- 
counting. Judgment  dismissing  the  bill. 
Complainant  appeals.  Reversed. 

C.  L.  Scott,  tor  appellant. 

Lewis,  P.  Without  going  Into  the  vol- 
nmlnous  details  of  the  accounts  between 
the  parties,  which  fully  appear  from  the 
commissioner's  report  and  the  depositions 
returned  therewith,  we  will  say  that  we 
see  no  reason  to  distrust  the  result 
reached  by  the  commissioner,  except  as 
to  the  following  Items,  vis.:  f26A.88 
charged  against  the  defendant  for  ItiX 
months*  services,  9155  for  board  for  the 
same  time,  and  f  17i».21  for  use  and  occu- 
pation of  the  farm;  the  last  Item  being 
charged  against  the  plaintiff.  We  are  Of 
opinion  that  these  three  items  ought  to 
be  stricken  out  of  the  report.  The  evi- 
dence does  not  show  that  the  plaintiff  was 
entitled  to  anything  as  compensation  for 
h*ti  services  in  looking  after  the  farm  and 
other  interests  of  the  defendant,  or  that, 
over  and  above  the  use  and  occupation  of 
the  farm,  and  the  products  thereof  which 
were  received  by  the  plaintiff,  anything 
ought  to  be  paid  him.  There  was  no  defi- 
nite contract  between  the  parties  on  the 
subject,  and  the  proof  does  not  show 
that  his  services  were  reasonably  worth 
more.  With  these  Items  eti*lcken  out  of 
the  account,  there  would  be  a  balance  due 
the  plaintiff  of  9143.81,  tor  which  sum  he  la 
entitled  tn  a  decree.  The  decree  dismiss- 
ing the  bill  will  therefore  te  reversed,  and 
a  decree  entered  here  In  favor  of  the  ap- 
pellant for  the  last-mentioned  sum,  and 
costs. 


HUHPBRBVS  V.  RlCHMO?ID  ft  M.  B.  CO. 

{Supreme  Court  of  ^P^^^  °f  Virginia.  Doc 
Right  or  Wit  —  Contract  —  Delitsrt— Fabol. 

BVIDSSCS. 

1.  An  agreement  to  deed  a  right  of  way 
through  certain  land,  in  consideration  ot  the  con- 
struction of  tbe  road,  may  be  sbown  by  parol 
evidence  to  have  been  delivered  to  the  president 
ol  tbe  road,  on  condttlmi  that  it  should  not  be 
used  nnless  the  withholding  of  it  would  defeat 
the  building  of  the  rood,  or  tbe  tKMM  of  dlrecC- 
ors  of  the  road  ehoold  make  com  peas  all  on  fbrtba 
right  of  way. 

2.  After  the  completion  Of  the  road,  although 
there  had  been  no  necessity  for  using  the  con- 
tract, and  ^though  no  compensation  had  been 
made  by  the  directoxy,  and  none  aafeed  of  them, 
the  president  turned  the  contract  over  to  the 
rigbt-of-way  agent  of  the  road,  who  had  knowl- 
edge of  the  conditions  on  which  it  was  delivered 
to  the  president.  Held,  that  the  contract  was 
void,  and  the  owner  might  recover  the  damagas 
to  his  land. 

Suit  by  T.  F.  Humphreys  against  the 
Richmond  Mecklenburg  Railroad  Com* 
panytorthe  enjoining  of  an  action  at  law. 
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to  bare  a  eontraet  declared  Told.  and  lor 
other  relief.  From  a  decree  for  defendant, 
complainant  appeals.  RerersAd. 

W.  W.  Henry  and  Fintii  dtAtkinaJor&jh 
pelJant.  T.  N.  WlttlawB  and  B.  B.  Uaa- 
ford,  fur  appellee. 

BicHARDSoK,  J.  This  Is  an  appeal  from 

•  decree  of  the  circuit  court  of  Mecklen- 
burg: county t  rendered  on  the  15th  day  of 
April,  1889,  In  the  suit  In  chancery  therein 
pending?,  wherein  T.  F.  Bomphreys  was 

Elalntlff,  and  the  Richmond  ft  Mecklen- 
nrg  Railroad  Company  was  defendant. 
The  case,  briefly  outlined,  la  as  rolluwH: 
In  the  year  18(18,  T,  F.  Humphreys  pur- 
ehaued  a  tract  of  land  In  the  county  ot 
Mecklenburg,  on  Roanoke  rlrer,  near  the 
town  of  Clarksville.  of  one  Joseph  O. 
Snead.   Subsequent  to  this  purchase.  In 

•  suit  brought  to  enforce  a  prior  lien,  the 
fame  land  was  ttold  on  tlie  &th  ot  July. 
1870,  under  a  decree  of  court,  and  was 
lH>UKht  in  by  said  Humphreys,  and  be 
thereby  became  the  owner  In  fee  of  said 
land.  Prior  to  the  porchase  by  Hum- 
phreys, to-wit.  In  the  year  IbBd,  the  Ro- 
anoke Valley  Railroad  Company  bad  en- 
tered upon  said  land  without  taking  the 
yteps  required  bylawlor  the  purpose. and, 
without  any  title  to  same,  had  erected 
thereon  earth-works  and  masonry  for  the 
purpoBOB  of  its  railway,  and  in  the  con- 
•trnction  of  aald  eartb'Works  and  mason- 
ry took  or  occupied  and  serlousir  dam- 
iiged  several  acm  of  valuable  river  bot- 
tom land  belonging  to  said  tract.  The 
Itoanoke  Valley  Railroad  Company  be- 
came Insolvent,  and  did  not  complete  any 
part  of  Its  proposed  line  of  railway,  and 
•ume  time  in  the  year  18Si)  the  Richmond 
4t  Mecklenburg  Railroad  Company  be- 
came the  owner  of  the  property,  rights, 
«nd  franchises  of  said  Roanoke  Valley 
Kailroad  Company.  Thereupon  the  Rlrh- 
mond  &  Mecklenburg  Railroad  Compa- 
ny entered  into  an  agreement  with  the 
BIchmond  &  West  Point  Railway  &  Ware- 
house Company,  through  the  Richmond 
4k  Danville  Railroad  Company,  which  con- 
trolled said  Richmond  A  West  Point  Rail- 
way &  Warehouse  Company,  to  build  the 
proposed  Richmond  &  Mecklenburg  Rail- 
road from  Charlottesville  to  KeysvlUe,  in 
the  county  of  Charlotte,  and  a  point  on 
the  Richmond  &  Danville  Railroad,  for  a 
certain  amount  or  the  first  mortgage 
bonds  uf  the  Richmond  &  Mecklenburg 
Railroad  Company;  bntupon  thefoUow- 
tug  conditions:  (1)  That  the  Rlrbmond 
A  Mecklenburg  Railroad  Company  should 
■eqnlre  a  perfect  title  to  all  the  franchisee, 
property,  rights  of  way,  and  road-bed  of 
the  old  Roanoke  Valley  Railroad  Com- 
pany, the  same  having  been  mortgaged 
and  lu  the  hands  ot  trustees ;  the  same  to 
be  purchased  from  said  trustees  tor  $300,- 
^KM,  payable  In  the  paid-up  capital  stock 
of  the  Richmond  A  Mecklenburg  Railroad 
Company.  (2)  That  the  said  trustees 
should  transfer  and  assign  to  the  said 
terminal  and  warehouse  company  the  said 
$300,000  of  pnid-up  stock  of  the  Richmond 
A  Mecklenburg  Railroad  Company.  This 
arrangement  having  been  erTectet],and  the 
coodltions  aforesaid  complied  with,  then^ 
upon  P.  F.  Howard  was  employed  by  the 


BPOBTEB.  YoL.  13.  (Ya. 

Rlcbmond  ft  Mecklenburg  Baflroad  €cnu- 
pnny  to  acqnlreforit  tbe  rights  ul  way 
along  the  line  of  the  proposed  road.  la 
furtherance  ot  that  object,  he  and  John 
B.McPhall,  the  president  of  tbe  Bicbmond 
ft  Mecklenburg  Railroad  Compauy,  ap- 

Eruached  T.  F.  Hnmphreys.  and  requested 
Ira  to  donate  the  right  of  way  tbrough 
his  said  land;  bnt  Humphreys  decllDnd  to 
do  so,  saying  be  had  already  subscribed 
$1 ,00U  to  the  capital  stock  of  said  com- 
pany, which  was  as  much  as  he  wan  able 
to  s^ve  it.  It  seems,  however,  to  hare 
been  thought  by  McPhall  that  the  rernsa! 
of  Humphreys  to  donate  the  right  of  way 
through  his  land.  If  known,  would  be  in- 
jurious to  the  scheme  for  securing  tbe  do- 
natltm  at  the  right  of  way  from  otberi 
along  the  line.  He  therefore  called  on 
Humphreys  again,  and  proposed  a  special 
arrangement.  Land-owners  along  the 
line  having  been  asked  to  sign  a  general 
paper  binding  them,  respectively,  to  do- 
nate the  right  ot  way  through  their  lands, 
Hnmphreys  was  asked  to  sign  a  separate 
paper,  of  similar  Import,  which  was  to  be 
held  by  McPhall,  and  not  to  be  delivered 
to  the  railroad  company  unless  compen- 
sation was  allowed  falm  or  the  construc- 
tion of  the  road  would  be  prevented  by 
withholding  such  paper;  and,  McPhall  In- 
sisting that  the  demand  for  compoisatioa 
might  endanger  the  building  of  tbe  road, 
Humphreys  signed  and  delivered  to  Mc- 
Phall the  paper,  to  tie  held  by  him  subject 
to  the  conditions  aforesaid.  Bat,  after 
securing  said  paper,  under  such  circum- 
stances, without  securing  compensation 
to  Hnmphreys,  or  making  any  effort  to 
do  so,  although  the  company  had  ample 
asHets  out  of  which  to  make  the  compen- 
sation, McPhall,  long  after  the  bolldlng 
of  said  road  was  assured,  delivered  the 
paper  so  executed  by  Hnmphreys  to  said 
P.  F.  Howard,  the  regularly  employed 
agent  of  said  Richmond  ft  Mecklenburg 
Railroad  Company,  to  acquire  for  It  the 
rights  of  way  along  tbe  line  ot  Its  mad, 
and  who  WHS  present  when  said  paper  was 
executed  and  delivered  by  Humphreys  to 
McPhall,  and  was  fully  cognisant  ot  the 
condition  aforesaid  upon  which  it  was  ex- 
ecuted and  delivered.  Subsequently,  and 
prior  to  the  Institutloo  of  the  present 
suit,  the  Richmond  &  Mecklenburg  Bail- 
road  Company  brought  an  action  at  law 
in  the  circuit  court  of  Mecklenburg  county 
against  said  T.  F.  Humphreys,  the  object 
of  which  was  to  collect  from  him  9700.  the 
balance  claimed  to  be  due  on  his  said  suh- 
srriptlon  ot  91.000;  and  at  the  October 
term,  1885,  of  said  court,  with  the  leave  of 
court,  said  Humphreys  filed  his  bill 
against  said  Richmond  ft  Mecklenburg 
Railroad  Company,  setting  forth  substan- 
tially the  facts  above  stated,  and  praying 
for  an  injunction  to  restrain  said  railroad 
company  from  proceeding  In  said  action 
at  law  until  tliefartber  order  of  the  court ; 
that  said  paper  of  October  A,  1881.  be  de- 
clared null  and  void;  that  the  damages 
to  the  plaintiff's  land  be  setoff  against 
said  subscription;  and  that  the  detendaut 
company  be  required  to  answer,  bat 
waiving  answer  under  oath ;  and  for  gen- 
eral relifif.  A  temporary  injunction  was 
accordingly  awarded  the  plaintiff,  bnt  on 
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condition  ol  tals  cunfesslnK  Jadsment  in 
■aid  action  at  law  for  tbe  aald  balance 
doe  on  said  aubscrlption,  whicb  was  done. 
Tbe  RMiniond  ft  MecklenbarR  Railroad 
OompanyaB«w«i«d  tbe  platntlB'a  bill,  and 
claimed  tbat  while  It  may  be  true,  as  al- 
lured, that  the  Roanoke  valley  Bidlruad 
Company  entered  opon  the  land  in  qoec- 
tlon  about  the  year  1860,  without  any  an- 
thority,  and  while  It  may  be  true  that 
said  corporation  bad  no  title  to  said  right 
of  way,  yet  Inatsta  that  the  plaintiff  la 
Mtopped'Irom  ralslngaqueetlon  ol  title  aa 
to  that  corporation,  for  tbe  reason  that 
about  October,  1881.  by  a  certain  paper, 
he  save  the  nncoodltlODal  right  of  way 
tbrooKh  his  low  groonds  to  Ha].  John  B. 
llcPhall,  then  aod  now  president  uf  the 
Richmond  A  Mecklenbarg  Railroad  Com- 
pany, and  with  its  answer  exhibited  aald 
paper,  or  a  copy  thereof,  marked  "A." 
And  the  aald  company  In  Its  answer  de- 
niea  tbat  It  erer  entered  upon  the  lands  of 
tlie  plaintiff  withont  permission  and  In 
AlHregard  of  bla  rights,  but  aays  "that  the 
authority  under  the*paper  writing  re- 
ferred to  was  complete,  and  which  an* 
tbority  was  nerer  qaeetloned  by  the  ptaln- 
tur,  although  it  was  a  long  time  after  the 
paper  waa  executed  by  him  and  delivered 
to  Ala].  John  B.  MePhall  before  respond- 
ent bi^an  to  work  on  that  part  of  the 
rigbt  of  way  given  by  said  paper,  which 
Intervening  time  afforded  every  opportuni- 
ty for  the  plaintiff  to  make  any  demand 
he  thoDght  proper  for  enmpensatloa,  or 
to  object  to  a  continuance  of  work,  and 
yet  said  complainant  never  In  any  way 
abjected  to  tbe  work,  or  aald  one  thing 
about  pay,  which,  respondent  submits,  is 
very  strange  apon  his  part.  If,  under  said 
paper,  be  was  entitled  to  It."  The  defend- 
ant company  denies  having  ever  Injured 
the  lands  of  complainant,  but  aay  that 
■aid  land,  it  injured,  waa  injured  long  be- 
fore by  the  same  embankment  placed  there 
by  another  railroad  company,  and  that, 
erven  If  the  lands  have  been  Injured,  it  is  by 
no  fault  of  respondent,  etc.  Such  Is  the 
answer,  omitting  Its  merely  argomeuta- 
tlve  features, except  that  Itconcludes  with 
a  prayer  tbat  the  Injunction  awarded  the 
plaintiff  be  dissolved,  and  tbat  he  here* 
qnlred  to  spedflcally  perform  hia  agree- 
ment  to  convey  said  right  of  way  to  re- 
spondent, etc.  Depoaltions  were  taken 
by  both  parties,  and  on  the  16th  day  of 
April,  1889,  the  cause  came  on  to  be  heard, 
when  a  decree  was  rendered  dissolving  the 
Injunction  theretofore  awarded  In  the 
ranae.  and  dlemlstting  the  plaintiff's  bill, 
and  from  that  decree  the  case  la  here  on 
appeal. 

The  case  presented  for  oar  determina- 
tion turns  upon  the  legal  effect  of  Paper  A, 
executed  on  the  8d  uf  October,  1881,  by  the 
appellant,  T.  F.Humphreys, and  delivered 
to  John  B.McPhall.to  be  delivered  by  him 
to  tbe  Richmond  &  Mecklenbui^  Railroad 
Company  upon  certain  conditions ;  which 
paper  Is  as  follows :  **  In  consideration  of 
the  advantage  to  be  derived  from  the  con- 
stractlon  ol  the  Richmond  &  Mecklenburg 
Railroad,  I  promise  and  bind  myself  that 
I  will,  when  thereto  requested  by  the  presi- 
dent of  the  Richmond  ft  Mecklenburg  Rail- 
road Company,  or  such  person  as  may  be 


aattaorized  by  blm  to  make  the  request, 
grant  and  convey  to  tbe  said  company  so 
much  of  my  land  as  will  be  sufficient  for 
the  constmotlon  and  convenient  use  o( 
aald  railroad  through  my  tract  of  land, 
not  exceeding  the  width  limited  by  tbe 
law  of  Virginia  Incase  of  condemnation  of 
lands  for  railroads ;  such  grant  to  be  with 
condition  that.  In  using  such  land  tor  tbe 
railroad,  cattle-guarda  afaall  be  provided 
wbere  fences  cross,  If  there  be  any  such 
places,  and  also  the  necessary  road  cross- 
ings over  the  railroad.  Given  under  my 
band  and  seal  tbla  8d  day  ol  October,  1881. 
The  words 'so  much  ol  my  land,' at  tbe 
beginning  of  the  seventh  line  above.  Inter- 
lined before  signing.  [Signed]  T.  F.  Hum- 
PHBKTB.  [Seal.]  Signed,  sealed,  and  de- 
livered In  presence  of  [Signed]  J.  B.  Mo- 
Phail,  Jr.   [Signed]   P.  F.  Howaru.  " 

On  tbe  part  of  theappellant,  Humphreys* 
It  is  contended  that  this  paper  was  signeil 
by  him  and  delivered  to  McPball  upon  the 
express  condition,  orally  agreed  upon  an4 
understood  between  them  before  said  pa- 

S!r  waa  signed,  that  it  should  be  held  by 
cPhall.  and  not  delivered  or  used,  until 
the  directory  of  tbe  Richmond  Jk  Mecklen- 
barg  Railroad  Company  should  allow 
Humphreys  compensation  for  tbe  right  oil 
way  through  his  land,  aniess  the  with- 
holding of  said*  paper  would  defeat  or  Im- 
peril thebullding  of  tbe  proposed  railroad, 
McPhall  agreeing  and  undertaking,  as  the 
agent  of  Humphreys,  to  present  his  cIhIm 
for  compensation  to  said  directory,  and  ta 
endeavor  to  aecure  Its  allowance,  the 
amount  of  which  was  left  to  the  dlBcretioa 
of  McPhall.  On  the  other  hand,  the  ap- 
pellee, the  Richmond  A  Mecklenburg  Rail- 
road Company,  Inalsta  tbat  the  paper,  on 
Its  face,  ezpreaaea  all  that  was  agreed  up- 
on and  understood  between  Humphreys 
and  McPhall;  that  Its  terms  are  absolute 
and  unconditional ;  and  tbat  the  paper  was 
not  signed  by  Humphreys  and  delivered 
to  McPhf^l  upon  the  condition  alleged,  or 
upon  any  condition  other  than  what  Is 
expreaaed  on  the  face  of  the  paper  itself; 
and  that  the  appellant  (Humphreys)  Is 
bound  thereby. 

The  parties  being  thus  at  Issue,  we  must 
Srst  find  whether  the  fact  Is  as  alleged  by 
the  appellant;  and,  aeeoad,  if  so,  whether 
or  not  such  fctet  may  be  established  by  pa- 
rol evidence,  notwithstanding  the  uncon- 
ditional character  of  the  paper  on  Its  (ace. 
The  qne8tl<m  of  (act  must  be  determined 
by  the  evidence.  Aside  from  Paper  A,  re- 
lied on  by  the  appellee,  the  only  material 
evidence  Introduced  on  behalf  of  tbe  rail- 
road company  Is  found  in  the  deposition 
of  John  B.  McPhall,  who  was  then  and  Is 
yet  the  president  of  the  Richmond  &  Meek* 
lenburg  Railroad  Company.  Contrary  to 
tbe  usual  order  of  procedure,  McPhall 
was  tbe  first  witness  whose  deposition 
was  taken  In  the  cause.  The  only  ma- 
terial evidence  Introduced  on  behalf  of  the 
appellant  (Humphreys)  Is  found  In  the 
deposition  of  McPhall  himself,  and  lu  the 
deposition  of  W.  W.  Wood,  who  whs,  at 
the  time  uf  the  execution  of  Paper  A,  the 
general  counsel  uf  the  Richmond  &  Meck- 
lenburg Railroad  Company,  and  in  tbe 
depositions  of  F.  J.  Lupfort,  and  the  ap- 
pellant, T.  F.  Humphreys.  These  deposl- 
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tlons  win  be  referred  to  in  the  order 
samed;  bat  It  Is  not  neceMary  to  enter 
Into  a  critical  analyela  of  all  tbat  Issald 
In  them,  much  of  which  la  either  oeelees 
repetition  or  )r  matterwholly  Immaterial. 

Omittlogr  all  useleea  repetition,  and  all 
IrrelevRDt  and  Immaterial  matter,  John 
B.  McPhall  deposes  sabstaDtlally  aa  (ol- 
Iowh:  That  he  whb  president  of  the  Rich- 
mond &  Mecklenbnrff  Railroad  Compaay 
in  October,  1881.  when  Paper  A  waa  algned 
by  Humphreys  and  delivered  to  him,  by 
which  Humphreys  obligated  himself  to 
convey  to  said  railroad  cnmpan^the  right 
of  way  through  his  land  when  requested 
to  do  so  by  said  cumpnny;  that  P.  F. 
Howard  was  at  the  time  ancompanylDg 
tatm  along  the  llneof  road,  for  the  purpose 
erf  writing  e^reenients  seearing  to  the 
company  rightn  of  way,  and  that  said 
Howard  was.  he  thinks,  present  when  Pa- 
per A  was  signed  by  Humphreys  and  de- 
livered to  witness;  that  the  Richmond  & 
Mecklenburg  Ballrnad  waa  built  by  con- 
tract with  the  Richmond  &  West  Point 
Terminal  Company,  and  that,  by  the  ar- 
rangement bHween  tbn Richmond  ft  Meck- 
lenburg Company  and  the  Rtcfamund  ft 
West  Point  Terminal  Company,  one  of  the 
ebndltluns  Imposed  by  the  latter  upon  the 
former  was  that,  before  It  would  enter  in- 
to auy  contract  to  build  the  road,  the  for- 
mer should  acquire  title  to  tbe  right  of 
way,  and  torn  the  same  orer  to  the  Rich- 
nond  ft  West  Point  Terminal  Company, 
and  that  this  condltinn  was  embodied  in 
a  pruposltion  submitted  by  tbe  president 
(McPhall)  of  the  Richmond  ft  Mecklen- 
burg Railroad  Company  to  the  trnatees 
holding  the  franchleea,  right  of  way.  and 
property  of  the  old  Roanoke  Valley  Rail- 
road Company  for  the  coanty  of  Mecklen- 
linrg,  and  to  sneh  prirate  indlTlduals 
through  whose  lands  the  line  of  road  was 
located,  and  who  had  not  conveyed  the 
right  of  way  to  the  Richmond  ft  Mecklen- 
burg Company.  And,  In  answer  to  a 
question,  the  witness  further  says:  "I 
have  a  memorandnm  which  I  read  to  tbe 
trustees  In  submitting  the  proposition  re- 
ferred to,  which  Is  marked '1,  3,  11,' and 
flied  hy  the  witness  as  part  of  bis  deposi- 
tion.'* The  last  question  asked  MePhail 
In  his  examlnatlon-in-cblef  waa  this:  "Old 
you  ur  did  you  not  agree,  aa  an  oflQcer  or 
agent  of  the  Richmond  ft  Mecklenburg 
Railroad,  to  pay  Mr.  T.F.  Humphreys  for 
the  right  of  way  through  bla  low  grounds 
above  referred  tn?"  He  answers:  "Idld 
not."  It  may  here  be  observed  that  this 
question  and  answer  are  not  responsive  to, 
but  evades,  the  Isane  Joined  between  the 
parties.  The  allegation  In  the  appellant's 
bill  Is  not  that  McPhall,  as  an  officer  ur 
Agent  of  tbe  Richmond  ft  Mecklenburg 
Railroad  Company,  agreed  to  pay  the  ap- 
pellaut  (Humphreys)  for  tbe  right  of  way 
In  questlun;  but  that  he,  as  the  agent  of 
Humphreys, agreed  and  nndertook  to  pre- 
sent his  claim  to  compensation  for  the 
right  of  way  to  the  board  of  directors  of 
said  company,  and  to  urge  Its  allowance, 
but  that  he  failed  to  perform  hla  agree- 
ment and  undertaking,  and,  In  violation 
of  the  conditions  upon  which  Paper  A 
was  signed  by  the  appellant  and  delivered 
'  -1  him,  be.  when  neither  of  the  conditions 


had  happened,  and  long  after  the  bnUdlng 
of  the  road  was  assured.  dellTered  said 
paper  to  tbe  railroad  eoaipany.  when  he 

shuuld  have  returned  It  to  tbe  appellaot. 
Humphreys.  McPhall  was  aabjected  to  a 
very  long  and  searching  croea-examina- 
tion ;  then  to  long  ro-examlnatton  and  re- 
croBS-examlnatlon ;  and  0nally  waa  snb- 
jeeted.  In  effect,  to  a  cross-examination  by 
the  counsel  of  tbe  railroad  company,  in 
behalf  of  which  he  was  Introduced  as  a 
wltneas.  Tbe  aubstance  of  this  croas^x- 
amlnatlon,  BO  far  as  relevant  and  mate- 
rial, la  substantially  as  follows :  Id  an- 
swer to  the  first  question  propounded  to 
him.  **  When  yon  first  approached  T.  F. 
Humphreys  to  secure  the  right  of  way 
through  blslowgnninds  lor  tbeRletamund 
ft  Mecklenbonc  Railroad,  did  he  not  de- 
cline very  promptly  to  give  the  same?" 
McPhall  answered,  "My  recollection  is 
that  Mr.  Humphreys  hesitated,  and  nrged 
that  he  should  have  some  ennipensaoon 
for  the  right  of  way  through  his  lands.' 
He  was  tben  asked  whether  be  secured 
Paper  A  at  the  flmtolntervlew  he  bad  with 
Uumphiaya,  and  be  answered  that  be  did 
not  remember.  Being nalHid,**  Did yoa  not. 
In  securing  thn  right  of  way  for  the  Rich- 
mond ftMecklenburg Railroad, Dsea  paper 
with  tbe  heading  obligating  the  signers  to 
said  paper  to  give  the  right  of  way  tostid 
road, and  which  paper  was  generally  need 
for  that  purpose?^  McPhall  answered: 
"The  papers  relating  to  the  right  of 
way  were  drawn  by  P.  F.  Huwartl,  who 
was  emplosred  by  the  company  for  that 
purpose.  Some  years  having  elapsed.  I 
do  not  remember  the  exact  form  used.  I 
do  not  remember  whether  there  was  &  pa- 
per for  general  signature.  I  know  that 
single  papere  were  used  In  manycaaea.* 
Being  then  asked  to  state  aa  many  In- 
stances where  single  papera  were  need  as 
he  could  remember,  be  answered  that  he 
could  not  remember  any  particular  Dum- 
ber; and,  being  asked  to  name  a  single  in- 
stance, he  failed  to  recall  even  one,  bat 
said  be  was  unable  to  give  names  without 
refreshing  his  memory  by  the  record.  He 
was  then  askefl  how,  not  being  able  to  re- 
member a  single  instanee.  he  waa  able  to 
swear  that  In  many  instances  single  pa- 
pers were  used,  and  he  answered  tbat  be 
had  stated  to  the  best  of  bis  knowledge 
and  belief  that  many  single  papers  were 
used,  and  tbat  he  could  remember  transac- 
tions without  being  able  to  remember  tbe 
names  of  parties;  but  be  added:  **Iara 
entirely  confident  that  tbe  right-of-way 
papera  will  sustain  my  recollectloa  that 
single  papere  were  need  in  nnmbers  of 
cases."  Now,  however  true  all  thlsmay 
be,  still  tbe  fact  stands  boldly  ont  that 
McPhall  did  not  resort  to  the  records  to 
verify  the  correctness  of  his  statement; 
nor  does  he  satisfactorily  explain  why  be 
so  confidently  remembered  that  In  many 
casee  single  papera  were  used,  wben  he 
could  only  recall  one  sln^e  Instance,  and 
could  not  remembertbe  peraon  with  whom 
the  transaction  was  bad, and  yet  failed  to 
remember  that  wben  he  flret  approached 
tbe  appellant,  Humphreys,  he  presented 
to  him  Che  paper  for  general  signature, 
which  he  refused  to  sign,  and  refoaed  tu 
give  the  right  erf  way  through  his  laad  wlth- 
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out  Just  compenBBtlon.  Theae  mattere, 
under  other  cfrrumHtaDces,  would  aniuant 
to  little  urnothfDK;  bat  they  become  Im- 
portant In  rlew  of  the  fact  that  tbe  ap- 
pellant, Hnmphreys,  whose  deposltlou  u 
In  tbe  record,  among:  other  things  testifies 
positiTely  tbat  McFball  Arst  approached 
him  with  the  paper  for  general  signature, 
and  solicited  his  signature  thereto,  bnt 
that  he  positively  refaaed  to  sign  it  or  to 
donate  the  right  of  way,  giving  as  a  rea- 
BOO  fur  his  refusal  that  he  bad  already  sob- 
■cribed  91,000  to  the  capital  stock  of  tbe 
company,  whieb  was  as  maeh,  If  not 
more,  tban  be  was  able  to  give,  and  that, 
If  the  company  needed  any  more  of  his 
property,  he  was  entitled  to  and  demand- 
ed Jost  compensation  therefor.  The  appel- 
lant. Humphreys,  made  substantially  the 
same  statemeut  to  W.  W,  Wood  and  F.  J. 
Lupfort,  as  appears  fvum  their  depoel- 
tlona.  In  the  conrse  of  his  cross-examina- 
tion, McPball  was  asked  this  question: 
•Have  you  no  recollection  of  any  reason 
assigned  by  Mr.  Humphreys,  on  your  first 
interview  with  him,  why  he  declined  to 
give  Paper  A?  Answer.  I  do  not  remem- 
ber that  Mr.  Hompbreys,  at  any  time, 
positivdy  decHned  to  give  the  right  of 
way ;  but  I  do  remember  that  be  hesitat- 
ed, and  urged  that  he  shotdd  haT«8ome 
corai>ensatlon.** 

Now,  this  Is  a  singular  statement,  enpe- 
dally  In  view  of  the  facts  disclosed  In  the 
depositions  of  W.  W.  Wood,  the  then  gen- 
eral counsel  of  tbe  RtcbmoDd  &  Mecklen- 
burg Railroad  Company,  and  who  had  n- 
peated  conlermcee  with  MePhall,  the  pres- 
ideiit  of  said  company,  with  respect  tn  the 
refusal  of  Humimreys  to  give  the  right 
of  way  throagb  his  land,  and  of  F.  J.  Lup- 
furt,  both  of  whom  testify  positively  that 
McPhall  told  them  tbat  Humphreys  had 
refused  to  give  tbe  right  of  way,  and 
urged  and  Induced  them,  as  friends  of 
Humphrey,  to  nee  him  and  nee  their  In- 
flnence  to  induce  him  to  recede  from  the 
IKWltlun  he  bad  taken,  and  at  the  same 
time  urged  them  to  be  quiet,  and  to  say 
nothing  abont  It,  as  It  might  Influence 
others  who  had  promised  to  givetheright 
of  way  through  their  lands.  They  both 
did  call  on  the  same  day,  thongfa  not  at 
the  same  time,  Wood  calling  once  and 
Lopfort  twice;  and  to  each  ol  them 
Hnniphreye  gave  his  reasons  for  refusing 
to  give  the  right  of  .way  when  solicited 
to  do  so  by  MePhall,  and  to  each  of  them 
be  positively  nrfnsed  to  recede  from  bis 
position,  and  earnestly  Insisted  npon  Just 
compensation  for  the  right  of  way 
through  fafs  land.  Lnpfort's  first  visit  to 
Humphreys  was  in  the  forenoon;  his  sec- 
ond, in  the  aft^nonn  of  the  same  day, 
when  he.ln  company  with  McPhall  bimself, 
w«it  into  the  back  room  of  Humphreys* 
store,  where  they  fouud  P.  F.  Howard 
and  Humphreys  engaged  In  discussing  the 
matter  of  the  right  of  way.  On  this  sec- 
ond vlrit  of  Lnpfort  ha  took  no  part  in 
tbe  dlscQSBlon,  but  stood  tiy  and  listened 
to  the  discussion  between  Humphreys  on 
the  one  hand,  and  McPhall  and  Howard 
on  the  other;  and  Lupfort  says  that 
Humphreys  still  firmly  refusea  tu  donate 
the  right  of  way,  and  demanded  compen- 
sation therefor.  In  tbe  light  trf  tliedlreet 


and  positive  testimony  of  these  two  wit- 
nesses, it  is  passing  strange  tbat  McPhall 
sbonld  say,  as  he  did.  tbat  he  did  not  re- 
member that  Mr.  Humphreys, atanytlme, 
posHlvely  declined  to  give  the  right  of 
way.  MortHJver,  as  to  what  transpired 
from  the  time  McPhall  first  approached 
Humphreys  and  urged  him  to  donate  the 
right  of  way  until  tbe  execution  of  Paper 
A,  Humphreys  himself  testifies  as  follows: 
"As  the  work  progressed  npon  tbe  road, 
before  tbe  completion  to  Clarkavflle,  when 
sitting  at  my  place  ol  baslnees,  two  gea- 
tlemni  entered,  one  of  whom  was  MaJ. 
McPhall,  the  other  a  stranger  to  me,  who 
was  Introduced  by  MaJ.  McPhall  as  Mr. 
Howard,  agent  of  the  Hlchmond  &  Meck- 
lenburg Railroad  to  secure  the  right  of 
way  to  lands  through  which  It  passed, 
and  requesting  me  to  a^ve  the  right  of 
way  through  my  land.  Knowing  that 
It  would  require  some  time  to  explain  to 
MaJ.  McPhall  my  position  with  regard 
to  the  matter,  I  Invited  him  Into  the  rear 
of  my  store,  to  be  seated,  tbat  I  ralgbt  set 
forth  the  tacts.  I  tben  stated  tu  him  that 
I  declined  to  give  the  right  of  way ;  that  I 
had  already  subscribed  my  full  share, 
and  all  that  I  felt  able  to  sobeeribe;  and 
that  I  ttaonght.  If  the  railroad  eompan'y 
required  any  other  property  that  I  had, 
they  onght  to  pay  me  Its  value.  In  the 
same  conversation  I  stated  to  blm  tbat  I 
bad  taken  a  similar  position  a  few  years 
before,  when  applied  to  by  the  Southern 
Security  Company  for  right  of  way. 
Tbemajor  seemed  much  surprised  and  dis- 
appointed, and  earnestly  nrged  that  I 
should  recede  from  my  position.  I  was 
firm,  and  stated  to  him  that,  when  taking 
a  similar  position  with  the  Sootbem  Secu- 
rity Company,  I  had  stated  the  facts  to  a 
mntual  friend,  whose  name  I  gave,  who 
fully  approved  of  the  position  I  took.  I 
also  think  I  stated  tbat  I  would  derive 
neither  profit,  honor,  nor  thanks  from 
making  a  donation  to  the  corporation. 
Maj.  McPhall  urged  that  the  effect  wonld 
be  bad,  expressed  his  regrets,  and  left 
with  Mr.  Howard,  evidently  discomfited. 
The  next  day  parties  came  to  me  and 
expressed  surprise  atwbattbey  bad  heard 
abont  my  declining  to  give  tbe  right  of 
way,  and  repeating  some  fabaloos  stories 
as  to  charges  that  I  had  proposed  to  make 
for  the  right  of  way.  Later  In  tbe  day 
MaJ.  MePhall  again  came  In,  and  wtshea 
to  know  If  I  had  reconsidered  tbe  matter. 
I  told  him  I  had  thought  over  It,  but  saw 
no  reason  to  change  my  position,  and 
again  repeated  the  arguments  used  on  the 
nrevlous  day.  The  major  then  suggested 
that  he  had  devised  a  plan  which  hn 
thought  would  meet  the  case.  He  then 
suggested  that,  as  I  refused  to  sign  the 
guneral  paper  for  relinquishment  of  lands, 
he  would  prepare  a  special  paper  for  my 
case,  and  put  It  In  his  pocket,  and  present 
It  to  the  board,  and  he  thought  he  might 
beabletogetmecompensatlon.atthesame 
time  alleging  tbat  the  not  granting  tlie 
right  of  way  might  Imperil  the  building 
of  the  road,  and  alluded  to  my  belnR  es- 
peclally  friendly  to  tbe  road,  and  so  looked 
upon  by  the  community.  I  promptly  met 
that  by  stating  that  nothing  that  I  sbonld 
ever  do  should  STsr  ImpeiH  the  balldins 
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o(  the  road,  and  at  once  acquiesced  In  the 
propositioD  to  give  a  separate  rlgbt  of 
way,  wltb  the  proviso  that  It  was  not  to 
be  used  Dtilesa  the  nun-DRe  of  it  ohstruRted 
the  building  of  the  road,  or  a  directory 
made  me  an  allowance  (or  tbe  rlf^ht  of 
way.  That  seemed  to  be  satisfactory  to 
the  major.  He  then  left,  statluK  that  he 
would  prepare,  or  have  prepared,  the  pa- 
per. A  lew  days  after,  he  came  In  with 
Mr.  Howard,  and  produced  the  prepared 
paper  for  signature,  which  I  promptly 
signed,  wltho'at  any  further  conversatloa 
as  to  the  conditions.  Many  montbs 
elapsed,  and  I  heard  notbins  further  from 
It.  Finally  the  major,  meeting  me  on  the 
street,  remarked  to  me  that  he  bad  not 
yet  presented  the  paper.  After  several 
months  more  we  met  agala,  and  he  then 
■tated  to  me  that  he  had  presented  that 
paper,  and  that  the  board  refused  to 
make  any  allowance.  I  promptly  re* 
marked:  *Well,  you  know,  major,  the 
eoudltloDS  upon  which  that  paper  was 
given.*  He  did  not  seem  fully  to  compre- 
hend my  meaning,  and  I  repeated  what  I 
understood  tobetbeunderstandlng, — ^that 
that  paper  was  not  to  be  used  unless  the 
non-use  of  it  obstructed  the  building  of 
the  road  or  tbe  board  made  ma  an  allow- 
ance for  the  right  of  way.  I  also  stated: 
'If  you  will  say.  ma]or,  that  the  non-use 
•(  that  paper  would  have  stopped  tbe 
building  of  tbe  road,  I  have  notblnpr  more 
to  say.'  He  promptly  stated:  vl  will 
say  that  if  you  and  others  had  withheld 
the  rlgbt  of  way  It  would  have  obstructed 
the  building  of  the  road.'  I  m tated  that 
tbat  was  not  what  I  said." 

Having  made  this  full  and  clear  circum- 
stantial statement,  which  la  natural  and 
consistent  in  all  its  parts,  and  is  fully  cor* 
ruborated.  In  Its  most  Important  feat- 
vres,  by  the  testimony  of  W.  W.  Wood 
and  F.  J.  Lupfort.  Humphreys  Is  asked 
this  question:  "la  your  memory  clear 
and  distinctupon  tbe  conditions  on  which 
you  signed  this  Paper  A?  Answer.  Per- 
fectly so;  OS  much  so  as  any  event  In  my 
past  life,  having  thought  of  It  hundreds 
of  times,  and  feeling  at  tbe  same  time 
that  all  I  risked  in  acceding  to  the  major's 

Sroposltlon  was  that  the  directory  might 
ave  made  me  a  pitifully  small  allowance 
for  the  right  of  way."  Tbf<  appellant, 
Humphreys,  was  further  examined  Inchlef, 
as  follows:  "Question.  Was  it  yonr  un- 
derstanding tbat  you  would  be  bound  by 
the  paper  gX^en  by  you  to  MaJ.  McFbaU 
U  Che  directory  did  not  allow  you  a  satis- 
factory compensation?  Answer.  It  was 
my  understanding  that  MaJ.  McPhall 
bad  the  right  to  oxervlse  hie  discretion  in 
turning  tbe  paper  over,  however  sraall  the 
compensation,  provided  he  believed  that 
the  non-use  of  tbat  paper  would  have 
prevented  tbe  building  of  the  road.  At 
the  time  the  paper  was  given  the  building 
ol  the  road  bad  progressed  so  far  tbat  I 
felt  that  I  Incurred  no  risk  with  that 
provlHo  attached,  except  In  the  smallness 
of  tlie  allowance  that  might  be  made  for 
the  right  of  way.  feeling  that.  If  they 
made  no  allowance,  the  proviso  came  in 
and  nulllAed  It.  Q,  In  your  previous  an- 
swer you  have  stated  tbat  when  MaJ. 
^cFfaail  informed  you,  you  promptly-  re- 


marked. *  Well,  you  know,  major,  tbe  con 
dltlons  upon  which  that  paper  waa  glv- 
ea;*  and  that  you  repeated  to  lilm  what 
ynu  understood  to  be  the  understanding 
with  which  that  paper  waa  executed,  to- 
wlt,  tbat  that  paper  was  not  to  be  used 
unless  the  non-use  of  it  obstructed  the 
building  of  the  mad,  or  the  board  would 
make  you  an  allowance  for  the  right  nt 
way.  when  you  told  blm  this,  did  be 
deny  that  these  were  tbe  conditions  upon 
which  tbe  paper  waa  executed?  A.  He 
did  not,  but  asserted  tbat  be  would  say 
that.  If  others  had  done  the  same  thing. 
It  would  have  obstructed  the  building 
tbe  road.  I  regarded  tbat  as  an  evasion, 
and  we  had  no  further  eonversatloD  on 
the  subject."  Now,  recurring  briefly  to 
the  deposition  of  McPhall,  we  find  In  his 
cross-examination  the  following:  "Qoes* 
tlon.  Have  you  no  recollection  of  saying 
to  Mr.  Humphreys  that  If  he  would  sign 
Paper  A  you  would  go  before  your  board 
of  directors  and  get  them  to  allow  blm 
compensation  torthe  rigbtof  way  through 
his  low  grounds,  or  something  to  that 
amount?  Anawer.  No,  sir;  I  never,  at 
any  time,  gave  Mr,  HumptareyB  the  least 
encouragement  that  I  could  get  him  com* 
pensatlon.  The  Richmond  ft  Mecklenburg 
Railroad  Company  had  agreed  to  acquire 
title  to  right  of  way.  and  was  Incompe- 
tent to  make  any  anch  conceedou  with- 
out the  consent  of  the  terminal  company, 
to  which  it  was  under  obllgatlona  to  ae- 
quire  the  rlgbt  of  way.  On  thecontraiy, 
Mr.  Humphreys  gave  tbe  right  of  way, 
with  the  request  that  I  would  use  my  best 
endeavor  to  get  him  some  compensation, 
but  named  no  particular  amouat.  An 
agreement  requiring  compensation  would 
have  been  of  no  concrivable  value,  such 
terms  being  already  provided  by  law,  re- 
ferring to  condemnation  of  lands  for  snch 
purposes.  I  would  not  have  held  tbe  pa- 
per upon  condition  that  I  waato  get  com- 
pensation. It  was  distinctly  understood 
tbat  I  should  pass  the  pai>er  to  the  com- 
pany if  I  could  not  get  compensation, 
and  that  the  matter  of  compensattoa 
should  not  be  pressed  to  the  basard  <ri 
building  the  road.* 

Now,  observe  that  McPhall.  after  re- 
turning a  plain  n^ative  answer  tu  a  very 
simple  question,  goes  on  to  say  tbat  be 
never  at  any  time  gave  Humphreys  any 
encouragement  as  to  securing  compenssr 
tlon  for  blm.  Then  raters  upon  the  ab- 
surd statwnent  that.  Inasmuch  as  the 
Blcbmond  ft  Mecklenburg  Company,  by 
Its  arrangement  with  the  terminal  com- 
pany, had  bound  Itself  to  secure  the  right 
of  way,  It  was  therefore  not  competent 
(or  that  company  to  do  what  It  had 
bound  Itself  to  tbe  terminal  company  to 
do.  But  In  the  last  sentence  of  theanswer 
above  McPhallpracUcally  admits  all  tbat 
Is  claimed  by  HamphreTa,  when  he  aays: 
"It  was  distinctly  undmtood  tbat  I 
should  pass  tbe  paper  to  the  company  If  I 
could  not  get  compensation,  and  that  tbe 
matter  of  compensation  should  not  be 
pressed  to  the  baiard  of  bulldiag  tbe 
road."  And  again:  "Question.  Did  this 
q  nee  tlon  of  compensation  by  your  board 
arise  at  the  first  Interview  with  Mr. 
Humphreys?    Answer.    Tea,   sir;  Mr. 
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HompbreyH'  withholding  right  of  way  for 
compeDsatlon  was  the  flrat  euKgestion 
that  crossed  my  mind  In  r^ard  to  eora- 
penaatlon  Id  bla  case.  Q.  In  nnawer  to 
qnestloD  8S,  yoD  say  that  Mr.  Hampbroys 
stated  to  yoa  that  be  wuoM  Bigu  the  pa- 
per with  tbeunderstandingthatyoa  would 
try  to  get  him  compensation.  Now,  was 
this  said  to  yoa  at  the  first  or  at  a  snbee- 
qneiit  Interview  wUh  him?  A.  As  that 
seems  to  be  the  end  of  the  transaction,  it 
mnst  bars  tieen  at  the  last  interview  or 
conclDslon  of  the  negotiation.  Q.  Did  yon 
ever  try  to  get  compensation  for  Mr. 
Hampbreys;  and,  U  so,  when  and  from 
whom,  and  n  bat  was  the  result  of  yonr 
effort?  A.  Yes,  air;  ouronlyappeullnthe 
matter  was  to  the  terminal  company,  the 
Richmond  &  Mecklenburg  Railroad  Com- 
pany b^ng  utterly  deatltnta  of  meana,  ex- 
cept such  as  had  already  been  contracted 
to  be  expended  In  the  construction  of  the 
road.  I  repeatedly  made  efforts  to  get 
money  to  purchase  right  of  way.  Matters 
were  then  veryshaky.  The  terminal  c<im- 
pany  showed  noeagernetw  to  complete  the 
work,  and  any  faltering  on  our  part  as  to 
the  condition  imposed  on  as,  I  feared, 
would  be  fatal.  1  dared  not  press  them 
harder  than  I  did  to  dothat  wblcb  we  bad 
agreed  to  do  oarsclves.  I  did  all  that 
could  have  been  expected  or  desired  by  Mr. 
Humphreys,  or  that  1  woold  have  desired 
or  ei.pected  from  Mr.  Humphreys,  had 
•ur  positions  been  changed."  Now.  in  his 
answm  to  tbe  last  three  qneattooa.  an 
above  set  forth,  McPball,  notwithstand- 
ing his  previODs  statements  to  the  con- 
trary, makes  two  things  certain :  ( 1 ) 
That  Humphreys  did  withhold  the  right 
of  way  through  bis  land  for  compensa- 
tion;  or.  In  other  words,  that  bs  did  re- 
fuse togive  the  right  of  way  without  com- 
pensation. {2)  That,notwithstandinghis 
admission  tbat  tbe  distinct  agreementwas 
that  be  was  to  try  to  get  Humphreys 
compensation,  he  admits  that  he  never 
made  any  effort  to  do  so.  He  was  to 
make  application  for  the  allowance  of 
rompensatlon  to  his  board,— tbe  board  of 
directors  ot  the  Richmond  &  Mecklenburg 
Railroad  Company ,-^of  which  he  was  tbe 
president;  batbeadmlte  that  the  only  ap- 
plication ever  made  was  to  tbe  terminal 
eompany,a  company  that  was  confessed- 
ly under  no  obligation,  either  to  the  Rich- 
mond ft  Mecklenburg  Company  or  to 
Humphreys,  to  pay  for  rights  of  way 
either  to  Humphreys  or  any  one  else,  and 
a  company  with  which  Humphreys  had 
no  concern  whatever.  And  as  to  the 
statement  of  McPball  that  tbe  Richmond 
ft  Meeklenbnrg  Company  waa  utterly 
without  means,  except  snchaa  bad  already 
been  pledged  to  the  constmction  of  Its 
road.  It  is  not  only  not  borne  out  by  the 
record,  but  the  contrary  vlearly  appears. 
As  already  stated,  the  terminal  company 
Bureed  with  the  Richmond  ft  Mecklenburg 
Company  to  construct  tbe  road  of  the  lat- 
ter company  upon  two  conditions:  (1) 
That  the  Richmond  ft  Meeklenbnrg  Com- 
pany should  acqnlre  a  perfect  title  to  all 
tbe  frannbises,  property,  rights  of  way, 
and  roud-bed  of  the  old  Roanoke  Valley 
Railroad  Company,  then  held  by  trustees 
lor  tbe  eDDntir  of  Mecklenborg,  by  por^ 


chasing  tbe  same  from  them  for  9800,000, 

Salable  In  the  paid-up  capital  stock  ol  tba 
icbmond  ft  Mecklenburg  Railroad  Com- 
pany. (3)  That  said  truatsps  sbonld  trans- 
fer and  assign  the  said  9800,000  of  stock  to 
the  construction  company.  Both  of  tbeaa 
conditions  were  performed ;  but  It  will  be 
seen  that  they  did  not  Involve  the  acquisi- 
tion, by  ftift,oI  the  right  of  way  and  road- 
bed through  the  land  ot  Humphreys  or 
any  one  else.  On  the  contrary,  Inasmoeb 
as  the  old  Roanoke  Valley  Company  had 
never  acquired  tbe  right  of  way  tbrongb 
the  land  of  Humphreys,  tbe  Rlcbmond  ft 
Mecklenburg  Railroad  Company  waenot 
only  left  free  to  purchase,  out  of  tlieir  as- 
sets, such  riffhts  of  way  and  road-bed,  but 
actually  bound  Itself  to  the  terminal  con»- 
pany  to  do  so.  And,  having  performed 
tbe  conditions  aforesaid,  the  Richmond  ft 
Mecklenbun;  Company,  on  the  27tb  day  <rf 
October,  1881,  consummated  Its  agreement 
with  suld  terminal  company,  whereby  the 
said  terminal  or  construction  company 
agreed  to  build  the  Richmond  ft  Mecklen- 
burg railroad  for  the  sum  of  9400,000  ol 
first  mortgoge  bonds  of  said  railroad 
company,  to  be  secured  by  a  deed  ol  truat 
"on all  tbe  works, property,  rights, assets 
and  franchlsea  of  tbe  said  Richmond  ft 
Mecklenburg  Railroad  Company,  as  wcdl 
tboee  which  It  now  owns  as  those  which 
It  may  hereafter  acquire."  This  contract 
and  deed  of  trust  were  both  made  long 
prior  to  the  delivery  of  Paper  A  by  Mc- 
Pball to  tbe  Richmond  ft  Meeklenbnis 
Itnilroad  Company.  This  coutract  Im- 
posed no  prohibition  upon  the  purchase 
or  condemnation  by  the  Richmond  A 
Mecklenburg  Railroad  Company  of  rights 
ot  way  or  road-trad,  and,  in  fact,  It  bad 
to  condemn  and  pay  for  some  of  the  lands 
along  the  line  of  its  road.  Nor  did  the 
said  deed  of  t>-ost  convey  tbe  debts  doe 
to  the  Richmond  ft  MecklenbDiv  Railroad 
Company.  But,  as  the  deed  oftruBt  pur- 
ported to  be  upon  aril  the  assets  of  tbe 
Richmond  ft  Mecklenburg  Company,  some 
of  the  directors  thereof  declined  to  execute 
It  until  provision  was  distinctly  made  for 
the  debts  due  by  tbe  Richmond  ft  Mecklen- 
burg Railroad  Company.  This  was  effsct- 
ed  by  leaving  with  the  said  company  9'0^ 
000  ol  tbe  said  first  mortgage  bonds,  lor 
tbe  purpose  ot  discharging  said  Indebted- 
ness, which  consisted  of  some  97.000  for 
commissions  due  to  subscription  agents 
along  the  line  ot  the  road,  and  other  obli- 
gations due  by  the  company  to  parttae 
who  could  not  give  the  right  of  way. 

Thus  It  will  be  seen  that  there  were  not 
only  ample  assets  of  the  Richmond  ft 
Mecklenburg  Company  to  pay  for  tbe 
right  of  way  throofth  the  land  of  Humph- 
reys out  of  this  910,000  of  its  first  mort- 
gage bonds,  which,  so  far  as  shown  by 
the  record,  would  have  been  ample;  bu^ 
In  addition,  the  company  held  and  con- 
trolled Its  subscription  list  to  Its  stock, 
nmuuntlng  to  987407,  of  which  955,744  was 
to  be  paid  In  land,  93.900  in  materials, 
90.400  In  labor,  and  921,223  In  money. 
Moreover,  tbe  company  retained  and  held 
the  subHcriptlon  of  HurophreyA  for  91.000. 
for  the  balance  ot  which  the  company  aned 
in  Its  own  name  and  right.  This  balance 
oo  snbacription  tbe  company  could,  with 
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convenience  and  JuBtice,  bare  applied,  so 
far  lis  It  mf^ht  go.  In  compenflatlng 
Hamptareya  for  the  right  of  way  ttaroagh 
Ilia  land.  Itia  tfaOTeforeobTloofl  that  tbere 
tti  nothing  In  McPball's  statement  as  to 
the  then  ImpacDnloas  condition  of  the 
Klchmond  &  Meckleiiburg  Kailroad  Com- 
pany. But  It  is  immaterial  what  was  the 
then  condition  of  the  company.  If  It  took 
bis  land  and  property,  and  baa  used  and 
anjoyed  It,  witbont  rigbttnl  antbority.  It 
l8  liable  therefor. 

K«CTirrlng  again  to  MePbaH'R  croas-ex- 
amlnetlon,  It  Is  Important  to  call  atten- 
tion to  the  last  QueRtlun  propounded  to 
b)m  by  counsel  (or  the  plaintiff  (the  appel- 
lant here)  on  his  recrosa-examinatlon,  and 
to  his  answer  thereto,  as  follows:  "Qnea- 
tlon.  Are  you  not  now,  and  have  you  not 
coDtlunously  been,  the  preiddent  of  the 
Slchmond  ft  Mecklenburg  Railroad  Com- 
pany since  its  organitation  In  18807  An- 
swer. I  bare.  I  deafre  to  state,  further, 
lu  acting  for  Mr.  Hnmpbreya,  so  far  ea  re- 
lates to  holding  the  paper,  1  acted  In  my 
Individual  capacity,  and  held  the  paper, 
so  to  speak,  in  escrow."  Here  Is  a  purely 
voluntary  statement,  not  called  for  by 
thf>  question  pat  to  blm.ln  which  McPbail 

Klatnly  and  nneqnlToeally  admits  all  that 
I  claimed  by  Humphreys.  But  the  wit- 
ness Is  taken  In  hand  by  counsel  tor  the 
railroad  company,  on  whose  behalf  the 
witness  was  introduced,  and  la  examined 
as  fuUows:  First  queatlon:  '*In  legal 
definition,  *  escrow'  means  a  paper  iifAA 
under  condition,  not  tu  be  delivered  nnfn 
the  conditions  therein  sperlfled  bad  been 
compiled  with.  Was  this  such  a  paper? 
Answer.  The  conditions  specified  in  the 
paper  bare  been  compiled  with  by  the 
railroad  company,  and  all  other  condi- 
tions relatlne  to  the  roatterlmposed  upon 
me,  by  writing  or  otherwise."  Second 
question:  "Was  there  any  understanding 
between  yon  and  Mr.  Humphreys  that  the 
railroad  company  find  to  do  anything  as 
a  condition  precedent  to  you  passing  the 
paper  to  thecompany?  Answer.  None." 
Third  question:  "In  answertu  a  question 
by  plaintiff's  connsel  yon  state  that,  In 
acting  for  Mr.  Humphreys,  as  relating  to 
holding  the  paper,  you  acted  in  yourtn- 
divldnal  capacity,  and  held  the  paper,  so 
to  speak,  as  an  escrow.  What  did  yon 
mean  by  holding  It  In  escrow?  Answer. 
In  using  the  words,  so  to  speuk,  I  meant 
BometbTug  like,  and  used  them  only  in  refer- 
ence to  the  conditions  referring  to  com- 
pensation, which  conditions  are  not  stat- 
ed In  the  puper,  and  which  were  complied 
with  before  the  paper  passed  out  of  my 
hands."  Here  ends  the  deposition  of 
MaJ.  MrPhail.  While  It  contains  many 
Inconsistent  and  Irreconcilable  sta  te- 
ments, — due.  doubtless,  not  to  any  delib- 
erate purpose  to  misrepresent  the  facts, 
bat  to  the  want  of  a  retentive  memory,— 
yet  the  deposition,  taken  altogether,  is 
more  in  favor  of  than  opposed  to  the 
claim  asserted  by  Humphreys,  as  to  tbe 
conditions  upon  which  Paper  A  was  signed 
by  him  and  delivered  to  McPhail.  But. 
Independently  of  the  testimony  of  Mc- 
Pbail, tbe  evidence  clearly  sustains  tbe 
contention  of  Homphreys,  whicb  Is  that 
the  paper  wai  not  to  be  used  unless  the 
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withholding  of  It  would  defeat  the  bnild- 
Ingot  the  road,  or  the  board  of  directors  of 
tbe  Richmond  &  Mecklenburg  Railroad 
Company  should  make  blm  compensation. 
Soon  after  the  execution  of  Paper  A  tbe 
arranKeroent  for  building  tbe  Richmond 
ft  Mecklenburg  road  by  tbe  terminal  com- 

Eany  was  consummated.  Henceforth  tbo 
iillding  of  the  road  was  assured,  aod  tht 
only  remaining  doty  Imposed  upon  Mc- 
Pbail was  to  aecare  eumpensatlna  to 
Humphreys  or  to  retnm  the  paper  to  him. 
But  he  admits  that  be  never  presentet]  tbe 
claim  to  the  board  of  directors  of  tbe  Rich- 
mond ft  Meckienbarg  Railroad  Company, 
of  which  be  was  the  president,  and  that 
be  never  even  made  known  tbe  existence 
of  tbe  paper;  yet,  long  after  tbe  building 
of  tbe  road  was  assured,  be  dellvfirvd  tbe 
paper  to  Howard,  ths  company**  agent, 
who  was  fully  cogDlsant  of  tbe  eondl< 
tions  npon  which  tbe  paper  was  aUrned 
by  Uumpbreys,  and  delivered  to  blm. 
Howard's  knowledge  was  tbe  eonpany's 
knowledge,  and  the  delivery  to  him  was 
unauthorized,  nnll.  aod  void. 

These  being  tbe  facta,  it  only  remains  to 
show  that  they  may  unquestlnnably  be 
established  by  parol.  It  la  nndenlably 
true  that,  to  have  made  the  delivery  In 
question  a  valid  delivery  to  the  railroad 
company,  It  must  have  been  d^lvered  to 
McPhail,  as  tbe  agent  of  the  company, 
"for  the  nse  and  benefit  (rf  the  company, 
and  with  Intent  to  pass  an  absolote  prop- 
erty or  interest  In  the  deed  delivered.' 
Insurance,  etc.,  Go.  t.  Cole.  4  Fla.  859.  In 
Devlin  on  Deeds,  §  316,  It  Is  said :  **  Adellvery 
of  a  deed,  with  the  intention  olpa«Rtng  the 
title,  made  to  an  officer  of  a  corporation, 
la  a  delivery  to  the  corporation  itadf,  if  It 
be  done  for  the  nse  and  benefit  of  tbe  cor- 
poration. But  a  deed  may  be  delivered  to 
an  oflQcer  of  a  corporation,  to  take  effect 
as  an  escrow,  apun  the  performance  of  a 
condition,  as  there  Is  no  each  personal 
identity  betwe«*n  a  corporation  and  Its  of* 
fleers  as  will  prevent  a  delivery  to  the  latter 
as  an  escrow. "  For  this  position  thu  en- 
thor  quotes  abundant  authority.  See  the 
case  Just  cited,  and  Bank  v.  Ballhacbe,  65 
Cal.  826,  4  Pac.  R^.  ITM;  Bowker  v.  Bard- 
ekln.  11  S^ees.  ft  W.  146;  Flagg  v.  Mason. 
2  Sum.  610;  Mlllerefaip  v.  Brookes.  5  Burl, 
ft  N.  797.  In  the  same  section  Devlin 
says:  "It  la  not  an  Inevitable  conclunlon 
that  the  mere  delivery  of  manual  posses- 
Blon  Is  a  valid  delivery  of  tbe  deed.  If  the 
acceptanvy  of  an  agency  from  both  partim 
will  involve  no  violation  of  duty  to  ritber, 
the  releasor  may  muke  tbe  agent  of  tbe 
releasee  his  own  agent,  for  the  pnrpose  of 
holding  tbe  deed  as  an  escrow,  and  re- 
turning it  to  him  in  case  aatipulated  con- 
dition is  not  performed,  Tbe  rule  that  a 
delivery  to  an  agent  of  tbe  grantee  is 
equivalent  to  a  delivery  to  the  grantee 
himself  would  not  apply  In  such  a  case, 
because  there  is  not  that  personal  Identity 
between  the  releasee  and  his  agent  apoa 
whicb  tbe  reason  of  the  rule  depends." 
Hcilroad  Co.  v.  Illff.lS  Ohio  St.  S6;  Rail- 
road Co.  V.  Hall,  1  III.  App.  612.  Howard 
was  the  agent  of  tbe  company,  charged 
with  the  preparation  of  deeds  to  rights  of 
way  and  tbe  obtaining  of  theAr  exeeotltHi. 
When  Howard  received  the  paper,  tor  tbe 
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inirpose  of  cettliiff  a  deed,  he  was  tuliy 
awaraofttM  condltlonx  on  which  it  bad 
been  deliTurud  to  McPball,  he  havlnK  been 
present  when  they  were  agreed  upon,  and 
neand  McPhal)  b^n^  IbeatteBtlng  wltuf«a- 
ea  to  the  paper.  This  knuwledge  on  the 
part  of  Honvardinnatbeattrlbated  tothe 
company,  of  which  he  was  agent.  New- 
lln  T.  Beard.  6  W.  Ya.  110.  »ve,  also, 
Ward  T.  Churn,  18  Grat.  813,  where  It  la 
nald:  "If  the  delivery  is  npon  a  condition 
made  known  to  the  obligee,  bla  assent  to 
It  will  be  preanmed  from  the  acceptance 
of  the  InBtroment ;  and  he  will  not  be  al- 
lowed to  repadlntu  the  condition  thus  as- 
sented to,  and  to  treat  the  delirery  as  ai>> 
solute  and  uncondlMonal. "  8o,  too.  In 
Nash  T.  FaKHte.S'i  Grat.  6»5,  which  turned 
npon  an  Instruction  "  that  a  bond,  perfect 
on  Its  face,  Is  Invalid  In  the  hands  of  the 
obligee  If  he  had  notice  of  the  conditions 
on  which  It  was  aigned  by  the  defendant." 
In  that  case  the  Instroctlon  was  sua- 
tained,  and  Judge  Staples,  ddlverlnff  the 
unanimous  opinion  of  the  court,  cites 
with  approTat.  among  others,  the  case  of 
Millett  V.  Parker,  2  Mete.  (Ky.)  608.  See, 
nJeo.  Harris  v.  Harris,  23  Grat.  778,  and 
NVwlin  r.  Reard,  supra.  When  a  deed  ts 
(lellvRred  to  a  person  to  be  held  until  cer. 
tain  conditions  are  performed,  and  then  to 
be  delivered  to  the  grantee  or  obligee.  It  Is 
80  escrow;  but  the  person  to  whom  the 
deed  Is  delivered  In  the  first  instance  must 
be  the  Judge  as  to  when  the  condition  is 
performed, In  order  to  act.  HIa  Judgment, 
fiowever.  Is  always  subject  to  review  by  a 
court.  Devi.  Deeds,  9  827.  And  so.  if  it  Is 
delivered  before ttaecondltlon is  performed, 
equity  -will  declare  such  dellTery  void.  Id. 
K '121.  322;  Hicks  v.  Goode,  12  Ldgb,  490. 
4M1.  The  depositary  of  an  escrow  Is,  In 
laet,  the  agent  of  both  parties.  As  the 
agent  of  the  grantor.  It  Is  hlB  business  to 
withhold  the  deed  until  the  condition  la 
performed  ;  as  the  agent  of  the  grantee,  it 
is  bis  business  to  hold  It  for  him,  and  to 
dell  rer  it  to  htm  after  the  condition  Is  per- 
formed. Devi.  Deeds,  fi  827.  The  duty  Im- 
poeed  upon  MePhall  In  the  present  case 
waa  to  ascertain  whether  the  withholding 
of  Paper  A  would  prevent  the  construc- 
tion of  the  road.  By  his  own  admission 
be  ascertained  that  It  would  not.  His  on- 
ly remaining  duty,  then,  was  to  get  com- 
pensation for  Humpbreys,  and,  talllug  this, 
tu  return  the  paper  to  Humphreys.  Hut 
he  utterly  Ignored  the  obligations  thus 
resting  upon  him ;  hence  hla  delivery  of  the 
paper  was  without  authority,  null,  and 
void.  Id.  S  S2'2;  Hicks  v.  Goode,  supra; 
Nash  v.  Fngste,  24  Grat.  208,  20».  We  are 
therefore  of  opinion  that,  on  the  facts  and 
the  law  applicable  thereto,  the  case  is 
clearly  with  the  appellant,  Humphreys, 
and  that  the  court  below  erred  In  dissolv- 
ing the  injunction  and  dismissing  the  blli. 
There  is  much  evidence  in  the  record  as 
to  the  damage  done  to  the  appellant  by 
the  railroad  company  In  occupying  his 
land,  eartb-works,  and  masonry,  and  al- 
so as  to  damages  to  the  residue  of  his 
tract  of  land  by  reason  of  said  earth- 
works or  embankment.  But  this  court 
will  not  invade  the  legitimate  province  of  a 
Jury  by  undertaking  to  ascertain  such 
damages  upon  the  varlent  estimates  of 
T.188.B.no.87— 68 


witnesses,  when  the  object  can  b«  better 
and  more  safely  accomplished  by- a  Jury 
of  the  vicinage;  but  will  enter  a  decree  re- 
versing and  auDultlng  the  decree  appealed 
from,  and  remanding  the  cause  to  said  cir- 
cuit conrt,  with  Instrnctlons  to  restore 
the  case  to  its  place  on  the  docket,  to  be 
proceeded  In  to  a  final  decree,  and  with 
a  further  Instruction  that,  when  the  case 
fs  matured  for  hparlng,  an  Issue  qaaDtam 
damniffcatuB  be  directed  to  be  tried  at  the 
bar  of  said  court,  on  the  law  side  thereof, 
to  ascertain  the  damages  aforesaid,  and 
that  the  same,  when  so  ascertained  and 
duly  certified  to  the  chancery  side  of  said 
conrt,  be  set  oft  against  said  JudgmeDt 
at  law  confessed  by  the  apppellant  In  fa- 
vor of  the  said  Richmond  ft  Mecklenburg 
Railroad  Company,  and  that  the  excess 
of  said  damages,  If  any,  over  and  above 
said  Judgment,  be  decreed  against  said 
railroad  company  in  favor  ol  the  appel- 
lant, Humphreys. 
Decree  reversed. 


Oarae  et  al.  v.  Dalsbedcbb  et  al. 
{Sv^/rema  Court  qT  Appmla  cf  VirgMa.  Dec. 


10,1801.) 

Wsn  or  FaoBiBiTioN— Wheh  Ijm— Validitt 

OF  JUDOHSITT, 

Code  Va.  S  3^,  provides  that  when,  in 
as  action  of  awumpaU,  an  affidavit  is  filed  wttta 
the  declarattoD,  no  plea  In  bar  shall  be  received 
unless  soTOorted  by  tbe  affidavit;  and,  if  suoh 

r>tea  and  idndavlt  are  not  flled,  ttwre  sball  be  do 
■qulzy  of  damages,  bat  jodgiDent  sball  be  for 

glalntm  for  Ute  amount  claimed  In  tbe  affidavit 
led  with  the  declaration.  Held,  that  wliiu-e  a 
pleaof  TumawumpsU  unaccompanied  by  affidavit 
was  stricken  out,  and  the  snbseqaent  tender  of  a 

{ilea  accompanied  by  affidavit  refused,  a  final 
udgment  given  by  the  conrt  for  plalntilfo  was 
not  void,  as  the  court  bad  jarisdtotfoQ,  though  It 
would  have  been  tbe  duty  of  the  clerk  to  enter 
Judnnent  at  rules,  and  therefore  Its  enforoement 
woud  not  be  nstralned.  I'ADmLSROT,  J,,  dis- 
senting. 

Application  of  QriggBdc  Cross  for  writ 
of  prohibition  to  restrain  proceedings  for 

collection  of  a  Judgment  entered  by  tbe 
court  tor  respondents,  S.  Dalsbeimer  ft 
Bro.,  In  an  action  ol  aasumpait  by  re- 
spondents against  petitioners,  the  court 
having  in  such  case  stricken  out  petltlon- 
ers*  plea  of  jioo  ateampsit  for  the  reason 
that  It  was  not  accompanied  by  affidavit, 
and  refused  to  receive  another  plea  of  aoii 
aAAoinpA/^ supported  bya  properaffldavlt. 
Writ  denied. 

Geo.  P.  Ha  w,  fur  petitioners.  Jo.  Lane 
Stern,  for  respondents. 

Lewis,  P.  Section  8286  ot  the  Code  pro- 
vides that  when, In  an  action  cKt  «iS8iirap«ft 
for  money,  (except  where  the  process  Is 
served  by  publication.)  an  afl3davlt  Is  flled 
with  the  declaration,  stating  that  the 
amount  claimed  ts  Justly  due,  and  zhe  time 
from  which  Interest  Is  claimed,  no  plea  In 
bar  ahall  be  received,  either  at  rules  or  Iti 
court,  unless  accompanied  by  an  afildavit 
In  support  thereof;  and  then  It  Is  further 
enacted  that,  *'If  such  plea  and  affidavit 
he  not  filed  by  the  defendant,  there  shall 
be  no  inquiry  of  damages,  but  Judgment 
sball  be  for  the  plaintiff  for  the  amount 
claimed  in  the  affidavit  flled  with  tbe  dec- 
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laratlon.**  These  prorlalonB  relative tathe 
action  of  aaaumpBit  were  (or  tbe  flret  time 
Incorporated  Into  tbe  statute  law  of  the 
state  open  the  adoption  of  the  new  Code. 
Their  obvlouB  purpose  Is  to  prevent  delay, 
and,  with  that  object  in  view,  to  Bimptlfy 
and  shorten  the  proceedlnKH.  It  will  be 
observed  thotthe  provlslun  Isexpreasthat 
no  plen  iu  bar  shall  be  received  anless  ac- 
companied by  an  affidavit;  so  that,  with* 
out  the  requisite  affidavit,  such  a  plea  Is, 
In  legal  effect,  a  nnlllty.  There  can  be  no 
doubt,  therefore,  that  the  motion  to  strike 
out  the  plea  in  the  present  case  was  right- 
ly granted,  nor  that  the  case  stood,  before 
tbe  motion  was  granted.  Id  contemplation 
of  the  statute,  as  thouRh  no  plea  had  been 
tendered  at  rales.  The  question,  then,  is 
not  whether  tbe  circuit  court  erred  In  re- 
fusing to  remand  the  case  to  rules,  or  to 
allow  a  plea  and  affidavit  to  be  filed  In 
court,  but  whether,  in  giving  final  ]udg- 
ment  as  It  did,  it  exceeded  Its  Jurisdiction. 
In  otiier  words,  Is  the  Judgment  void? 
for,  unless  it  la.  the  case  is  nut  a  proper 
one  for  a  prohibition.  The  office  of  the 
writ  of  prohibition,  we  need  hardly  say.  Is 
not  the  correction  of  errors.  The  writ  lies 
only  to  restrain  an  Inferlorconrt  from  act- 
ing In  a  matter  of  which  It  has  no  Jurisdic- 
tion, or  from  exceeding  the  bounds  of  its 
Jurisdiction.  Hence,  11  the  inferior  court 
has  Jurisdiction  of  the  subject-miatter  of 
the  controversy,  and  the  parties  are  before 
It,  or  have  had  notice  and  an  opportunity 
to  be  heard,  a  mistaken  exerelse  of  that 
Jurisdiction  does  not  render  Its  Judgment 
void,  or  Justify  a  resort  to  the  extraordi 
nary  remedy  by  prohibition ;  or,  as  It  has 
been  tersely  expressed,  the  writ  of  prohibi- 
tion does  not  lie  to  prevent  a  subordinate 
court  from  deciding  erroneously,  or  from 
enforelng  an  erroneous  Judgment,  in  a  case 
in  which  It  has  a  right  to  adjudicate. 
High,  Extr.  Rem.  8  772;  Hogan  v.  Gutgon, 
29  Grat.  705;  Nelms  v.  Vaughan,  84  Va. 
690,  5  8.  E.  Rep.  704.  In  the  present  case 
the  circuit  court  had  Jurisdiction  both  of 
thesubject-matter  and  of  thepartles.  The 
defendants  appeared  to  the  action  and 
pleaded,  though  their  plea,  as  we  have 
seen,  was,  in  effect,  a  nnlllty.  They,  how- 
ever, had  their  day  In  court,  and  they  were 
not  arbitrarily  put  oat  of  conrt,  and  de- 
nied an  opportunity  to  make  defense,  as 
was  the  defendant  in  the  celebrated  Mc- 
Veigh Cases,  cited  and  relied  on  bycounsel, 
vlis.,  McVeigh  v.  U.  8..  11  Wall.  259 ;  Windsor 
V.  McVeigh,  93  U.S.  274;  Underwood  v. 
McVeigh,  28  O rat.  409.  Nor  had  they  an 
absolnte  right  under  the  statute  to  plead 
a  second  time.  Their  first  plea,  moreover, 
being  a  nullity,  the  effect  was  the  same  as 
If  they  had  not  pleaded  at  all.  In  which 
case  it  wonld  have  been  the  duty  of  the 
clerk  to  enter  a  Judgment  at  rules  for  the 
plaintiff,  since  the  statute  is  imperative 
that  in  such  a  case  there  shall  be  no  in- 
quiry of  damages,  bnt  Judgment  shall  lie 
for  the  plaintiff.  In  short,  whatever  may 
be  said  OS  to  the  correctness  of  the  Judg- 
ment,—and  we  do  not  mean  to  Intimate 
titat  It  Is  erroneous,— It  Is  not  void,  and 
that  Is  decisive  of  the  case.  If  the  defend- 
ants have  lost  a  good  defense  by  neglect- 
ing to  seasonably  assert  it  in  the  manner 
prescribed   by  the  statute,  they  cannot 


now  obtain  the  benefit  of  It,  or  be  relieved 
from  theconsequeDcesottAelrown  neglect 
bj  a  writ  uf  prohibition. 

Fauntlbbot,  J.,  dlasentlDg. 


BoNBAOK  Maoh.  Co.  t.  Woodbuh. 
(Aqnwne  Court  qT^Apgeote     VftyMo.  Dec. 

PaBOL  BVIDBNOB— BII.B18B  OF  CONTRACT. 

AQagreemeot  that  "all  niBtters  and  things 
embraoed  by  the  within  contraot  bave  been  fully 
Bdjasted  and  settled,  and  this  oontraot  is,  fat 
valae  reoeived,  declared  ended  audBstfited,*'cBo- 
Dott  in  tbe  absence  of  fraud  or  matnal  mistake, 
be  shown  by  parol  testimony  to  have  referred 
only  to  money  accounts  between  tbe  parties  to 
tbe  contract,  and  not  to  have  indnded  a  covenant 
therein,  on  the  part  of  the  party  paying  tbe  oon 
sideration  for  tbe  release,  not  to  engafie  in  a  oer- 
tain  business  with  any  w»  else  tn  a  oertaln 
time. 

Appeal  from  cirealt  eonrt  of  city  of 

Roanoke. 

Suit  by  the  Bonsack  Machine  Company 
against  B.  F.  Woodrum  for  specific  per- 
formance, Injanctlon,  and  damages.  The 
bill  was  dismissed,  and  complainant  ap- 
peals. Affirmed. 

H&nahrouffh  A  Bansbroagb  and  A.  H. 
fnrrou^^As.forappellant.  Pbl^^rAJobO' 
BOB,  Pena  &  CockOt  and  W,  B.  StapleSt  for 
appellee. 

Fauntlkbot,  J.  Tbe  petition  of  the 
Bonsack  Machine  Company  complains  of 
a  decree  pronounced  by  the  cirenit  court 
for  tbe  city  of  Roanoke,  Vs.,  in  vacation, 
on  the  SOth  day  of  April,  1890,  In  the  suit 
of  the  said  Bonsack  Machine  tympany 
against  R.  H.  Woodrum.  The  bill  is  for 
specific  performance  of  the  coveuaot  con- 
tained In  the  clanse  of  an  agnement,  un- 
der seal,  entpred  Into  on  tbe  10th  day  ol 
July,  1888.  between  the  Bonsack  Machine 
Company,  of  8alem,  Va.,  of  the  first  part, 
and  It.  H.  Woodrum,  of  Roanoke,  Va.,  of 
the  second  part,  as  follows:  '*And  it  is 
expressly  agreed  by  the  said  Woodrum 
that  he  shall,  In  no  event,  either  directly 
or  Indirectly,  have  anything  to  do  wltb 
any  other  cigarette-machine  than  tfaoae 
of  tbe  said  company,  onlees  by  the  full 
consent  in  writing  of  the  said  company, 
and  under  such  contract  and  arrange- 
ments as  the  said  company  may  provide; 
and  this  last  provision  shall  continue  lor 
twenty  years  from  this  date.  The  object 
of  latter  clanse,  as  to  other  machines,  be- 
ing to  prevent  tbe  said  Woodrum.  after 
establishing  to  any  extent  a  business  for 
the  said  company  In  South  America,  from 
forming  any  combination,  directly  or  In- 
directly, or  in  any  manner  whatsoever,  by 
purchase  or  otherwise,  with  the  owner  or 
controller  of  any  other  cigarette-machine, 
the  said  Woodrum  twlng  the  agent  ol  the 
said  company,  and  tbe  latter  not  bdng  In 
a  position  to  protect  Itsdt  against  any 
arrangement  which  he  might  make  to  the 
injury  of  the  said  company ;  and  on  this 
account  It  Is  distinctly  agreed  that  said 
Woodrum  shall  not  abandon  this  agency, 
or  cause  the  said  company  to  revoke  It, 
and,  after  connection  with  this  company 
has  ceased  from  any  canee  whatever.  In 
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any  manner  whatever,  directly  or  Indi- 
rectly, become  Interested  In  any  utber 
clffarette-machlne  In  South  America,  or  In 
any  country  to  which  a  machine  of  the 
Bald  party  uf  the  first  part  had  been  sent, 
for  twenty  years  from  the  date  hereof." 
And  the  further  object  of  the  bill  Is  to  en- 
join the  said  K.  H.  Woodnim  from  actlns 
with  or  lur  another  company,  and  to  re- 
cover damages  for  fats  having;  been  con- 
nected or  interested  In  and  with  and  lor 
another  company,  to-wlt,  the  Ludington 
Cigarette-Machine  Company,  thereby  snp- 
plantlng  and  breaking  down  the  interest 
and  business  of  his  principal,  the  Bonsack 
Cagarette-Machlne  Company.  As  a  de- 
fense to  thh)  suit,  Woodram  pleaded  that 
after  the  contract  sued  on  and  exhibited 
with  the  h'Al,  dated  July  10.  1888.  was 
made  and  delivered,  to-wlt,  on  the  6th  day 
of  August,  1889.  tbe  plaintiff,  the  Bonsack 
Cignrette-Machlue  Company,  for  a  valuable 
consideration,  to-wlt,  920,000,  paid  to  It  by 
tbe  def<>ndaot,  Woodrnm,  by  a  writing 
dated  Auj^st  6, 1889,  signed  By  It,  by  D.  B. 
StroDse,  its  president,  and  by  the  said 
Woodrnm,  which  was  Indorsed  on  tbe  said 
contract  of  July  10, 1888,  contracted  and 
agreed  that  all  matters  and  things  em- 
braced by  sold  contract  of  July  10,1888, 
were  fully  adjusted  aud  settled,  and  the 
said  contract  Itself  was  ended  sod  set- 
tled, and  did  thereby  agree  to  release  and 
absolve  the  defendant  from  all  the  liabil- 
ity, obllKBtloBB.  and  restrictions  im  posed 
by  tbe  said  contract,  and  the  said  Wood- 
rnm did  thereby  relRase  tbe  said  plaintlR 
from  all  liability,  obligations,  and  reatrlc- 
ticms  Imposed  by  the  said  contract.  And 
tbat  afterwards,  to-wit.  on  the  7tb  day 
of  September.  ISW.  the  plaintiff,  tbe  Bon- 
sack Ogarette<Macblne  Company,  did,  by 
Its  board  of  dlrectors.wbo  were  thereunto 
daiy  antborlied,  by  a  resolution  duly 
adopted  and  authenticated  by  the  corpo- 
rate seal  of  tbe  said  plaintiff  and  the  slgna- 
tnre  of  aud  certificate  ot  P.  A.  K rise,  Its 
secretary,  confirm  and  ratify  the  settle- 
ment and  contract  made  between  tbe 
plaintiff,  by  P.  B.  Stronse,  president,  and 
tbe  said  Woodram,  on  the  Itth  day  of  Au- 
fraat,  1889,  as  aforesaid.  A  motion  was 
made  by  the eomplalnantto strike ootand 
reject  this  plea;  which  motion  was  over- 
ruled. A  special  replication  was  then 
tendered,  which  alleges  that  the  matter 
Ret  up  In  the  bill  was  not  intended  to  be 
embraced  by  the  coTitract  of  Angust  6, 
1880.  This  special  replication  was  reject- 
ed ;  bot  an  agreement  was  made  tbat  the 
cause  might  be  heard  and  determined 
apon  a  general  replication  as  it  would  be 
on  a  good  special  replication;  and  the 
cause  was  so  heard,  and  the  bill  dismissed. 

We  are  ot  opinion  tbat  the  written 
agreement  of  August  6, 1888,  did  embrace 
and  abrogate  the  provision  in  the  con- 
tract ol  July  10,  1888,  which  prohibited 
Woodrnm  from  becoming  Interested  In,  or 
connected  with,  tbe  cigarette-machines  ot 
other  companies.  There  Is  no  pretense, 
nor  can  there  be,  that  there  iB  any  patent 
ambiguity ;  and  tbe  words  are  too  plain, 
positive,  and  pointed  to  admit  the  poesl- 
blHty  of  any  occult  or  latent  meaning. 
**A1I  matters  and  things  embraced  by  the 
wlttaln  contract  have  been  fully  adjusted 
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and  settled,  and  this  contract  Is.  for 
value  received,  declared  ended  and  set- 
tled.** It  Is  contended  by  the  appellant, 
that  the  "settlement,"  "receipt,"  and 
"release,"  expressed  and  embodied  In  the 
explicit  and  all-embracing  terms  of  tbe 
contract  ot  August  6,  1389,  embraced  and 
referred  to  tbe  settlement,  adjustment, 
and  satisfaction  of  only  the  money  ac» 
connts  in  controversy  between  the  par- 
ties to  the  contract  of  July  10, 1888,  and 
do  not  affect  or  embracethecovenant  con- 
tained in  the  said  contract,  which  re- 
strained Woodrnm,  for  20  years  from  Its 
date,  from  any  connection  with,  or  Inters 
est  in,  tbe  cigarette-machines  ot  any  other 
competing  company.  But,  if  It  hepossible 
to  bold  tbat  the  terms,  "all  mntters  and 
things  embraced  by  the  within  contract 
have  been  fully  adjusted  and  s.ettled,**  re- 
late only  to  money  accountu  between 
Woodrnm,  agent,  and  the  Bonsack  Ma- 
chine Company,  principal,  yet  there  are 
the  express  words  added,  "  and  this  con- 
tract is,  lor  value  received,  declared  ended 
and  settled. "  Tbe  contract  Itself  is  abro- 
gated,—"ended."  What  does  "ended" 
mean?  It  means  final,  definitive,  com- 
plete, conclnsire.  It  imports  what  will 
be  when  the  apocalyptic  angel,  with  one 
toot  on  the  sea  and  the  other  upon  the 
earth,  shall  lift  his  band  to  heaven,  and 
swear,  by  Him  tbat  Uveth  forever  and 
ever,  that  there  shall  be  **  time  no  longer  I " 
It  wilt  not  then  be  admisidble  to  offer 
parol  testimony  to  alter,  vary,  and  con- 
tradict the  explicit  terms  of  the  awful  dec- 
laration, and  to  prove  that,  non  obstante 
the  unamhiguouswords themselves,  "time 
[still]  rolls  nls  ceaseless  course"  fur  some 
of  the  provisions  o(  man's  tenure  upon 
earth.  There  Is  no  Intimation  of  fraud  or 
of  mutual  mistake;  and,  though  In  acoort 
of  law  a  covenant  cannot  be  released  by 
parol  agreement  alone,  yet  this  Is  an  exe- 
cuted written  agreement  for  valuable  con- 
sideration, accepted  and  retained  by  the 
complainant,  who,  offering  to  return  none 
of  it,  asks  a  court  of  equity  to  say  It  Is 
not  bound,  beeante  It  did  not  put  Its  seal 
to  tbe  writing  Indorsed  upon  the  contract 
under  seal,  nnd  which  was  adopted,  rati- 
fied, and  approved  by  its  own  resolution 
August  24,  1889,  certified  under  Its  seal, 
and  delivered  to  the  defendant,  who  then 
and  thereupon  paid  to  the  said  company 
tbe  additional  num  of  $500,  which,  with 
tbe  ¥20,000  already  paid  by  him  to  the  said 
company,  was  the  consideration  moving 
from  him  for  his  release  from  tbe  contract 
Itself,  ot  July  10,  1888.  See  the  following 
autborltlefi:  7  Walt,  Act.  &  Det.  454,  455; 
Pom.  Eq.  Jar.  §§  70,  878,  888;  Towner  v. 
Lncas,  13  Grat.  705;  Colhoun  v.  Wilson,  27 
Grat.  639;  Barnett  v.  Barnett,  88  Va.  504, 
3H.E.  Bep.  788  ;  2  Starkle,  Ev.  p.  647; 
Woodward  v.  Foster.  18  Grat.  300. 207,  and 
cases  there  referred  to;  Knick  v.  Knlck,  75 
Va.  12;  French  v.  Williams,  82  Va.  462; 
Yates  V,  Town  of  Warrenton,  84  Va.  837, 
4  S.E.  Bep.  818;  Bodd  v.  Com., 85  Va.648,  8 
S.  E.  Rep.  490;  2  Phil.  Ev.  559,  631,  958,  961, 
754,  and  3  Phil.  Ev.  292,  and  note;  Craw- 
ford V.  Jarrett,  2  Leigh,  630.  We  find  no 
error  in  therecord,  and  our  Judgment  is  to 
affirm  the  decree  appealed  from. 
Judgment  affirmed. 
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AantHFUT  —  Flkadino  —  OmtBULtm  DaicuBRn 
— JuneiiiKT. 

1.  iBStie  was  Joinecl  on  the  plea  of  non  ot- 
aumpsU.  Dereodaiittben  filed  two  special  pleas, 
to  whloh  plaintiff  denmrred.  The  court  ovar- 
roled  the  demarrerSj  and  ftave  final  Judgment  for 
the  defendant.  Held,  this  was  error,  as  there 
shonld  bAve  been  no  final  Judgment  without  the 
issue  on  the  plea  of  non  assumpsit  havlss  been 
tried,  wttiidrawn,  or  otherwise  disposed  of. 

a.  II  there  be  cue  or  more  pleas,  and  the  de- 
murrer thereto  be  sustained,  the  party  may  plead 
further  it  he  has  any  other  defense,  but,  if  not, 
Indgment  may  be  rendered,  it  it  is  SQOh  a  case 
as  that  Jod^ent  by  def salt  or  without  a  Jnry 
might  tiave  been  rendered  on  It;  otherwise,  a 
writ  of  inquiry,  or  Its  equivalont,  most  be  ex- 
ecuted. 
{SyUabUB-hy  the  Court) 

Error  to  circuit  court,  Tylw  coaoty. 

Action  of  ansa inpalt  by  tbe  Morgantowii 
Bank  agalDst  Cyras  A.Foster.  Jodgmeot 
lor  defendant,  and  plaintiff  brings  error. 
Reversed. 

TboB.  J.  Steal^y,  B.  Engle,  and  Dantel  D. 
Johnson,  for  plalntMl  In  error.  J.  7.  Blair, 
tor  defendant  lu  error. 

Bolt,  J.  Tfals  was  an  action  of  &a- 
aampsit,  bronKtit  by  tbe  Morgantown 
Bank  on  tbe  31et  day  of  Jnly.  1881.  In  the 
circuit  court  of  Tyler  county,  against  C. 
A.  Foster.  The  declaration  aTers,  In  sub- 
Btance,  that  on  27th  November,  1874,  one 
James  Wells  executed  to  C.  A.  Foster  his 
writing  obligatory  of  that  date,  whereby 
be  promlHCd  and  bound  himself  to  pay  to 
Foster  on  or  before  tbe  Ist  day  of  April, 
I87lj,  tbe  sum  of  •lifK);  thatalterwardB,for 
value  received.  Foster  Indorsed  and  as* 
signed  the  same  to  one  O.  Sbriver;  that 
afterwards,  to-wlt.on  6tb  September,  1878, 
Sbrlver,  for  value  received.  Indorsed  and 
assigned  the  same,  it  being  tben  due  and 
unpaid,  to  plaintiff,  without  any  recourse 
on  him;  that  the  said  Wells  whs,  at  tbe 
time  said  bond  became  due,  totally  and 
notoriously  Insolvent,  and  anablnto  pay 
tbe  same,  and  baa  so  remained  Insolvent 
ever  since,  and  has  never  paid  said  bond, 
of  all  which  premises  Foster  bad  notice; 
by  reason  whereof  Foster  became  liable  to 
pay  plaintiff  tbe  said  sum  of  9250,  with  In- 
terest from  tbe  Ist  day  of  April,  1878,  until 
paid,  and,  Lielng  so  liable,  and  In  consider- 
ation thereof,  on  tbe  day  aforesaid  under- 
took  and  promised  the  plaintiff  to  pay  It 
said  sum  of  9250,  with  Interest  as  afore- 
said, when  defendant  should  be  thereunto 
afterwards  requested,  but,  although  re- 
quested, has  neglected  and  lefused,  and 
still  doth  neglect  and  refuse,  to  pay  the 
same,  to  plnintlff'sdamage  9300,  and  there- 
fore it  brings  snlt,  etc.  On  the  17th  of 
April,  1882,  defendant,  C.  A.  Foster,  ap- 
tjeured,  and  pleaded  oon  aaaiimpsit,  to 
which  plalntlfl  replied  by  adding  the  si- 
milfter.  Isuue  was  Joined,  and  tbe  cause 
wHsrontlnued.  On  2Vd  August,  1883,  a  jury 
was  impaneled  and  sworn  to  try  tbecause, 
but,  being  unable  to  agree,  was  discharged, 
and  the  canae  continued.  On  Ilth  April, 
1880,  defendant  asked  leave  to  withdraw 
bis  plea  ol  1100  asfiampstt,  which  motion 
the  court  overruled,  and  defendant  ttaere- 


apon  demarred  to  plalnUITs  dedaratfon, 
which  demurrer  the  court  also  overruled. 
Thereupon  defendant  tendered  two  specliU 
pleas  in  writing,  marked,  respectively, 
^  No.  1"  and  "No.  2,  "and  asked  leave  to 
file  the  same,  to  which  plaintiff  objected, 
but  the  court  overraled  tbe  objection,  and 
pmnttted  tbe  pleas  to  be  filed,  wblcb  waa 
done,  and  platntin  excepted,  and  prayed 
that  Its  exception  be  made  a  part  of  tbe 
record,  wblcb  was  done.  Plalntlfl  then 
replied  generally  to  each  of  the  pleas.  Issues 
were  Joined  thereon,  and  the  cauae  contin- 
ued. On  August  20, 1889,  the  plaintiff  asked 
the  court  to  set  aside  the  Issues  Joined  on 
these  two  special  pleas,  and  for  leave  to 
withdraw  Its  repllcaUona  to  tbe  pleas,  to 
which  defendant  objected,  but  tbe  court 
overruled  the  objection,  set  aside  said  Is- 
euee  Joined  on  the  two  special  pleas,  gave 
leave  to  plaintiff  to  withdraw  Its  replica- 
tions to  said  pleas,  which  was  done,  and 
therenpou  plaintiff  demurred  generally  to 
each  of  said  special  pleas  in  writlntc,  in 
which  demurrer  defendant  Joined.  The 
court  overruled  thedeinnrrer  to  each  plea, 
and  gave  final  Jadgment  for  defendant. 
These  special  pleas  are  as  follows: 

"First  special  plea*  The  Morgantown 
Bank,  which  sues,  etc.,  plaintiff,  vs.  G.  A. 
Foster,  defendant.  And  the  said  defend- 
ant, by  his  attorney,  comes,  and  for  a  fur- 
ther plea  in  this  behalf  says  that  on  the 
27th  day  oi  November,  1874,  he  Bold  and 
conveyed  to  one  James  Wells,  of  Monon- 
galia county,  of  this  state,  certain  real  es- 
tate situated  therein,  for  the  price  and 
consideration  of  92,SS0,  of  which  9-~>u0  was 
tben  and  there  paid  In  land,  and  9900  la 
money,  and  for  the  balance  two  bonds  for 
95OU  each  and  one  bond  for  9260  were  given 
by  said  Wells  to  this  defendant;  and  In 
the  deed  of  conveyance  made  by  him  to 
said  Wells  he  expressly  rpserved  a  veo* 
dor*B  lien  on  said  real  estate  to  secure  the 
paymentof  said  bonds.  ThatsubBeqoent- 
ly  this  defendant  assigned  the  said  bond 
for  9250  to  one  Cannon  Shriver,  and  the 
other  two  for  9500  each  to  tbe  plaintiff  In 
this  action,  the  assignment  of  tbe  9250 
bond  to  Shriver  being  made  first  In  time. 

That  on  the  day  of  March,  1877,8atd 

plaintiff  brought  a  suit  in  chancery  In  the 
circuit  court  of  said  Monongalia  county 
to  enforce  said  vendor's  lien  against  said 
Wells,  to  which  said  Shriver  was  a  defend- 
ant. That  in  said  snlt  a  decree  was  ren- 
dered by  which  said  real  estate  was  or* 
dered  to  be  sold,  and  tbe  same  waa  alters 
wards  sold  for  the  sum  of  9774.17.  That 
an  answer  was  filed  for  said  Shriver  la 
said  suit,  but  It  failed  to  set  up  the  right 
ut  said  Shriver  to  have  the  said  bond  for 
9250  assigned  to  blm  as  aforesaid  first 
paid,  and  no  provision  was  made  In  tbe 
decree  rendered  by  said  court  therein  for 
such  payment  to  said  Shriver.  Tbatssid 
plaintiff  bad  knowledge  and  notlee  before 
said  decree  for  aale  was  made,  and  before 
said  sale  wan  made,  that  the  bond  tor  9^ 
was  assigned  to  said  Shrive?  before  tbe 
other  two  bonds  for  9500  each  were  as- 
signed to  It.  That  the  price  for  wblcb 
said  land  was  sold  was  not  sufficient  to 
pay  off  all  three  of  said  bonds,  and  the 
proceeds  of  said  sale  were  appUed  to  the 
payment  of  tbe  balance  doe  «a  said  bonds 
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for  9600  each,  and  of  the  costs  of  said  suit ; 
and  Bald  proceeds  were  only  sufficient  for 
tbat  porpose.  And  this  defendant  lartber 
nays  tbat  by  reason  of  said  Hbrlver's  fall- 
are  to  assert  the  priority  ot  bis  said  Hen 
In  blB  said  answer,  and  by  reason  of  bis 
having  been  made  a  partyto  said  ealtand 
having  elected  hla  remedy  on  the  lien,  he 
loat  and  waived  his  r]f(bt  of  recourse 
af^alnat  this  defendant;  and  defendant 
further  says  tbat  by  said  Sbrirer's  assign- 
ment ot  said  bond  tor  f250  to  the  said 
plaintltt  there  was  uo  right  ot  reconrae 
aBalnst'tblB  defendant  assigned  to  the 
eald  plaintiff,  and  tbls  the  said  defmdant 
In  ready  to  verify.  C.  A.  Fobtbr.  By  hta 
Attomeys. 

"Secoud  special  plea:  The  Morgantown 
Bank,  which  snee,  etc.,  plaintiff,  vs.  C.  A. 
Foster,  defendant.  And  the  said  defend- 
ant, by  his  attorneys,  comes,  and  for  a 
further  plealn  this  behaH  says  tbat  on  the 
27th  day  of  November,  1874,  be  eold  and 
conveyed  to  one  James  Wells,  of  Modod- 
l^alla  county,  of  this  state,  certain  real 
estate  therein  situated  for  the  considera- 
tion and  price  ot  92,260,  oi  which  9^  was 
tbea  and  there  paid  In  land  and  9600  in 
cash,  and  tor  the  balance  the  said  Wells 
then  and  there  executed  and  delivered  to 
tbls  defendant  two  bonds  for  9500  each, 
and  one  bond  for  9250;  and  lu  the  deed 
of  conveyance  made  by  biro  to  said  Wells 
he  expresBly  reserved  a  vendor's  Hen  un 
said  real  estate  to  secore  tbe  payment  of 
said  bonds.  Tbat  afterwards  this  defend- 
ant  asaigoed  said  bond  for  9250  to  one 
Cannon  Starlver,  and  the  two  bonds  for 
9600  tn  the  plaintiff,  tbe  asalgnment  to 
Bbriver  being  made  first.   Tbat  on  tbe 

 day  of  March,  1877,  said  plaintltt 

commenced  a  anit  in  chancery  in  tbe  cli^ 
colt  conrt  of  said  Monongalia  county  to 
euturce  the  aald  vendor's  lien  and  sell  said 
real  estate.  That  neither  this  defendant 
nor  said  Sbriver  wan  made  a  party  to  said 
salt  by  service  of  summons  or  by  volun- 
tary appearance  or  by  attorn^  author- 
ised by  them,  or  either  of  them,  or  In  per- 
son. That  said  plaintiff  bad  notice,  btf ore 
any  proceedings  were  had  in  said  suit,  and 
before  said  two  bonds  for  9600  eacb  were 
assigned  to  it  as  aforesaid,  tbat  said  bond 
for  9360  bad  been  assigned  to  said  Sbriver. 
That,  If  this  defendant  had  been  made 
pKrty  to  this  suit,  and  If  be  had  received 
notice  of  tbe  proceedings  In  said  suit,  he 
could  have  made  i^ald  real  estate  sell  for 
enough  to  payoff  In  full  all  three  of  said 
bonds  nnd  the  costs  of  said  &nlt.  That  a 
decree  was  rendered  In  said  suit  tu  aell 
said  real  estate,  and  in  purauance  thereof 
It  was  afterwards  sold  for  the  sum  of 
9774.17,  and  said  sale  was,  by  afnrther  de- 
cree of  said  courtr  confirmed.  And  this 
defendant  further  says  that  tbe  Jurisdic- 
tion of  said  circuit  court  of  said  Monon- 
f^olla  county  in  said  chancery  suit  over 
tbe  person  of  this  defendant  and  said 
8hriver  was  obtained  and  the  decrees 
made  therein  were  rendered  by  and  through 
the  fraud  and  covin  of  aald  plaintiff;  tbat 
is  io  say,  by  the  said  plaintiff  falsely  and 
fraudulently,  tbrouRh  Its  attorneys.  Keck 
and  Houfcli,  entering  the  appearance  of 
this  defendant  and  said  Bbriver  in  said 
■nit,  and  by  filing  separate  answers  lor 


them  therein  without  their  authority  and 
consent,  and  by  concealing  and  suppress- 
ing from  said  court  In  its  said  bill  and  in 
said  answer  filed  In  said  suit  tbe  fact  that 
the  said  bond  for  9250  was  assigned  to 
said  Shrlver  before  tbe  two  bonds  for  9600 
each  were  assigned  to  said  plaintiff.  And 
said  defendant  further  says  that  by  rea- 
son of  the  said  fraud  and  covin  of  the 
plaintiff,  as  Is  hereinbefore  set  forth,  tbe 
said  court  ordered  said  9774.17,  after  the 
payment  ot  costs,  to  be  applied  to  the 
payment  of  balance  due  on  the  bonds  as- 
signed to  and  held  by  said  plaintiff,  and 
there  was  nothing  left  of  the  proceeds  of 
aald  sale,  after  such  application  was  made, 
to  pay  on  tbe  bond  lor  9250;  whereas, 
said  proceeds  should  have  been  first  &^ 
plied  to  the  payment  of  said  last-named 
bond;  and  that  tbe  said  real  estate  at  the 
dme  it  was  so  sold  was  reasonably  worth 
91)600,  of  which  said  plaintiff  then  and  there 
bad  notice,  and  this  the  said  defendant  Is 
ready  to  verify.  C.  A.  Fobtbb.  By  bis  at- 
torneys. * 

It  was  error  to  give  final  Indgment 
against  the  plaintiff,  with  the  Issue  un  the 
plea  of  noB  aasampalt  left  standing  and 
ondetermlned.  There  eonld  properly  be 
no  final  Jndgmoit  until  the  Issae  Joined 
upon  the  plea  of  ooo  assampalt  was  tried. 
Wilson  V.  DavlB8on,6  Mumf.  178.  For  this 
error  the  Judgment  ot  tbe  court  below 
must  be  reversed,  and  the  cause  remanded 
for  anew  trial.  But,  In  order  to  avoid 
delay.  It  Is  proper  to  pass  now  upon  the 
declaration  and  the  two  special  pleas. 

The  declaration  wms  to  be  In  tbe  usual 
form,  and  I  am  nnable  to  dispover  any 
substantial  defect. 

Special  plea  No.  1.  The  plaintiff.  In  the 
declaration,  avers  the  various  matters 
constituting  the  premises,  and  of  which 
defendant  had  notice.  It  then  avers  that 
by  reason  thereof  defendant  became  liable 
to  pay  the  9250,  etc.,  and  defendant,  being 
so  liable  in  consideration  thereof,  under- 
took and  promised  the  plaintiff  that  he 
would  pay  it  the  said  sum  of  9250,  etc. 
An  action  of  assumpsit  lies  upon  a  prom- 
ise expressly  made  or  upon  a  promise  im- 
plied by  law  as  a  legal  inference  from  a 
given  state  of  facts.  But  there  Is  no  such 
thing  as  an  Implied  promise  in  pleading. 
Tbat  fact  comes  out  only  in  the  evidence, 
BO  that  the  promise,  whether  express  or 
Implied  ns  matter  of  law,  must,  as  matter 
of  pleading,  be  alleged  as  an  expreus  prom- 
ise; and,  except  In  the  ca^s  or  bills  of  ex- 
change. promlsMory  notes,  and  checks,  tbe 
declaration  must  also  disclose  the  conBld- 
eratlon  upon  which  the  contract  or  prom- 
ise is  founded.  Each  party  tacitly  admits 
all  such  traversable  allegations  made  on 
the  opposite  Ride  as  he  does  not  traverse. 
Therefore  each  party  must  be  nil  owed  to 
deny  In  some  Torm,  either  by  the  general 
traverseof  the  general  Issue  orprecisetrav- 
erse,  oil  material  farts  alleged  against 
blm.  This  promise,  alleged  In  the  declara- 
tion as  an  express  one.  constitutes  Its  es- 
sential part,  and  must  be  denied  or  avoid- 
ed. The  general  iKsue  von  assumpsit  is 
a  denial,  for  that  covers  the  whole  decla- 
ration, and  puts  the  plaintiff  to  the  proof 
of  every  material  fact.  But  assumpsit  Is 
only  a  species  uf  the  more  general  class  of 
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actions  of  treapasB  on  the  case,  and  i» 
treated,  like  all  Ita  claae,  with  liberality 
ae  to  the  pleadings  by  relaxing  some  of 
the  cuDimou  rnles.  Hence  in  treepasa  on 
the  case,  whether  growing  out  or  tort  or 
contract,  muuy  defenses  strictly  In  avoid- 
ance may  be  given  in  evidence  under  the 
general  Issue,  and  therefore  need  not  be 
specially  pleaded.  Hence  It  Is  commonly 
said  that  anything  may  be  given  in  evi- 
dence under  the  plea  of  noa  assumpsit  ex- 
cept the  statute  of  limitations  and  tender. 
Set-off,  with  us,  need  not  be  specially 
pleaded,  but,  when  specified  In  an  ac< 
connt  filed,  may  be  proved  without  any 

R lea  except  SOD  ABDOJups/t.  But  discbarge 
i  bankruptcy  must  be  specially  pleadi;d. 
It  follows  from  this  that  the  defeuse,  if 
gond  In  law,  attempted  to  be  set  np  In 
these  two  special  pleas,  could  have  been 

§ roved  under  the  general  Issue.  But  It 
oes  not  follow  that  tbey  amount  to  the 
general  issue,  for.  If  they  may  be  taken  as 
cunfessing  the  truth  of  tbe  declaration, 
and  as  setting  up  a  bar  by  way  of  confes- 
sion and  avoidance,  then  such  matters 
may  be  specially  pleaded.  But  these  pleas 
are  not  good  as  special  pleas  in  bar  by 
way  of  confession  and  avoidance  because 
tbey  do  not  attempt  to  confess  and  avoid 
tbe  promise  laid  In  the  declaration  as  ex- 

Sressly  made;  and  it  tbe  object  was  to 
euy  such  express  promise,  and  no  more, 
tliey  could  not  do  It  In  better  form  or 
more  effectually  thnn  they  had  done  by 
the  pleas  of  son  assumpsit  already  In, 
and  still  standing  un  the  record  undecid- 
ed. Therefore  both  special  pleas  should 
have  been  rejected  In  answer  to  plalntilf'a 
motion  to  reject  when  they  were  tendered. 

Special  plea  No.  2.  This  is  so  obscure 
and  (.-onfused,  rambling,  and  inconclusive 
that  nothing  further  need  be  said  about 
It  than  to  say  that  I  suppose  It  was  in- 
tended to  present  with  some  variations 
the  defense  Intended  by  plea  No.  1,  with  a 
few  other  half-way  pleas  thrown  In  for 
good  measure. 

Special  plea  No.  1.  From  this  plea  It  Is 
CHfty  to  gather  that  defendant  meant  to 
say,  and  in  substance  does  say,  that 
Shrlver,  the  Intermediate  assignee  from 
defpndant  and  plaintiff's  Immediate  as- 
signor, was  a  party  to  a  chancery  suit  in 
which  the  fund  nut  of  which  his  bond  of 
92i)0  was  first  entitled  to  be  paid,  bad  will- 
fully waived  bis  right  of  priority,  or  had 
lost  such  plain  and  easy  mode  of  receiving 
payment  by  his  own  negligence,  not  being 
willing  even  to  put  out  his  hand,  and  take 
tbe  money  In  court,  ready  for  blm,  or 
ready  to  be  set  apart  for  him,  in  a 
chancery  suit  to  which  he  was  a  party. 
Such  wllKul  waiver  of  his  right  to  be  paid 
first  out  of  the  fund  in  court,  or  his  negli- 
gence in  permitting  such  an  opportunity 
to  be  paid  to  pass  away,  would  have 
constituted,  unexplained  or  unavolded,  a 
good  defense  under  the  plea  of  uon  aa- 
vumpsU;  for  section  14,  c.  99,  of  the  Code, 
(lS(i9  and  1891,)  provides  that  "the assignee 
jf  any  bund,  note,  account,  or  wrlUngnot 
negotiable  may  maintain  thereupon  any 
action  in  his  own  name,  without  the  ad- 
dition of  'assignee,'  which  the  original 
obligee  or  payee  might  havebroDght;  but 
shall  allow  all  Juat  dlscunnia,  not  only 
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against  himself  but  against  the  assignor, 
before  the  defendant  had  notice  of  the  as- 
signment;" and  the  term  "discount,"  as 
here  used,  embraces  any  right  which  Fos- 
ter has  to  an  abatement  of  the  demands 
against  him,  as  against  his  assignee, 
Shrlver.  for  there  Is  no  privity  of  contract 
by  assignment  between  defendant.  Foster, 
and  the  plaintiff,  the  remote  assignee.  It 
Is  only  by  virtue  of  this  statnte  that 
plaintiff  can  sue  tbe  defendant.  Foster,  at 
all;  and  Sbrlver  cannot  put  his  easlf^nee 
on  any  higher  ground  thau  he  occupies 
himself  without  some  act  of  Foste^r.  And 
It  la  no  answer  to  say  that  It  Is  Jnst  as 
broad  as  It  Is  long.— that.  If  the  $26U  bad 
been  taken  out  of  the  proceeds  of  sale  of 
tbe  land.  It  would  have  left  a  deficiency  of 
that  amount  on  the  two  f 500  bonds  that 
Foster  himself  directly  assigned  to  the 
bank.  That  is  a  wholly  disconnected 
matter.  No  one  In  this  suit  knows  what 
the  grounds  of  defease  may  be  In  that  one. 
Defendant  may  be  able  to  show  that  be 
assigned  to  tbe  bank  tbe  two  $500  bonds 
without  reconrse,  or  that  he  only  received 
$750  for  them,  and  tberelore  nothing  more 
would  be  due  on  reconrse.  It  Is  enoagb 
to  say  at  this  time  and  according  to  this 
record  that  that  case  has  nothing  to  do 
with  this  case.  Tbe$250  bond,  as  the  first 
assigned,  gave  to  Sbrlver,  the  assignee, 
the  right  to  have  It  first  bald  out  of  the 
proceeds  of  tbe  sale  of  ibe  land,  to  enforce 
the  vendor's  Hen,  In  which  the  $250  was 
Included.  The  assignment  of  the  $^ 
bond  by  defendant.  Foster,  to  Shrirer 
carried  with  it,  as  an  Incident  thereto,  the 
vendor's  Hen  expressly  reserved  on  tbe 
face  of  tbe  conveyance,  and  entitled 
Shrlver,  as  assignee  of  sacb  bond,  as  tbe 
one  first  assigned,  to  be  first  paid  out  of 
the  proceeds  of  the  sale  of  the  land.  Jen- 
kins V.  Hawkins,  34  W.  Va.  799.  12  8.  E. 
Rep.  1090;  Tingle  v.  Fisher,  20  W.  Va.  497. 
It  Is  true,  Shrlver  was  not  boond  as  a  con- 
dition precedent  to  his  right  of  reconrse 
to  follow  up  this  Incident  of  the  asalga- 
ment.  He  coold  show  debtor's  Insolvency 
when  the  bond  wan  due.  so  that  suit 
would  be  known  In  advance  as  sore  to 
turn  out  to  be  unavailing;  or  he  could 
bring  suit  at  law.  and  prosecote  it  dili- 
gently to  buUa  bona.  None  of  tfacRe  be 
saw  fit  to  do.  but ,  when  In  a  court  of  equi- 
ty as  party  to  a  salt  In  which  the  proceeds 
of  the  sale  of  the  land  to  mforce  the  ven- 
dor's lien  were  In  court  ready  to  be  given 
to  him  for  the  asking,  be,  according  to  the 
substance  of  this  plea,  waived  hla  right, 
or  negligently  failed  to  put  out  bis  hand 
and  take  the  money  there  ready  for  him- 
Therefore,  by  reason  of  such  waiver  or 
negligence  on  the  part  ot  Shrlver,  there 
was  no  Implied  promise  raised  by  impli- 
cation of  law  ont  of  the  facts  stated  as  In- 
ducement to  show  a  consideration  in 
plalutlff's  declaration  with  these  new  facts 
put  in  with  them,  and  that  was  already 
sufficiently  said  bythe  plea  of  non  aasamp- 
stt,  which  puts  in  issue  the  implied  prumlee 
as  well  as  the  express  one;  whereas  this 
special  plea.  If  it  pats  la  issue  nuytblng, 
does  not  expressly  traverse  eltber  the  Im- 
plied or  express  promise  alleged  in  tbe  dec- 
laration. In  saying  that  ancb  defense  la 
admissible  anderthcpleaof  aooaasviuinft. 
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I  do  not  mean  to  aar  tbat  It  eonid  not  be 
well  pleaded  sperlally.  an^  In  encb  a  war 
afi  to  separate  tbe  law  front  the  facte,  so 
that  tbe  eofflclency  of  such  defense  coald 
be  settled  on  deniarrer,  but  only  that  de- 
fendant has  not  done  so  In  this  plea.  For 
tlie  error,  already  mentioned,  of  giving 
final  ludfrment  on  demurrer  to  these  two 
special  pleas,  leaving  the  Issue  Joined  on 
the  plea  of  non  asaampait  still  standing 
wholly  oDdetermlned,  the  Judgment  must 
•be  reversed,  and  the  cause  Temande<l. 


Smith     Ix>wtbbb  et  a/. 
•iSuipmnt  Court  ^  ^j^^e^^  ^  Wett  Flrgfnla. 

IfOBTOAOu— Sai<b  imucB  Trust— Flbadino — 

PBAOTICB. 

1.  A  troBtee  in  a  deed  of  tnut  executed  to 
him  upon  ■  tract  of  land  to  secure  the  payment 
of  money,  when  required  to  sell  under  said  trust* 
deed,  must  be  personally  present  at  the  time  and 
place  of  sale,  and  supervise  the  same,  and  can- 
not delegate  his  powers  to  a  stranger,  autborlt- 
Ing  such  stranger  to  make  the  saleinhis  absence, 
unless  autboriied  so  to  do  by  the  deed  ol  trust. 

3.  Matters  not  chai^ced  in  the  bill  or  averred 
Id  the  answer,  and  not  put  in  issue  in  any  man- 
ner by  the  pleadings  in  the  cause,  are  not  proper 
to  be  considered  at  the  bearing,  and  should  have 
no  weight  in  determining  the  cause. 
{SyUabut  bu  the  Court) 

Appeal  from  circolt  court,  Doddridge 
•cunnty. 

Bill  by  Stephen  J.  Smith  against  A.  J. 
Lnwther  and  others  to  eet  aside  a  sale 
under  a  deed  ut  trust.  Decree  for  defend- 
ants.  Plaintiff  appeals.  Reversed. 

Gfo.  W.  Farr,  for  appellant.  Laird  A 
Tamer,  for  appellees. 

English,  J.  On  the  11th  day  of  April. 
1887.  Stephen  J.  Smith  filed  bis  bill  In  the 
circuit  citurt  of  Doddridfce  county.  In 
which  he  alleged,  In  substance,  thnt  being 
the  owner  of  a  tract  of  land  situated  In 
«aid  cuoDty  containing  167  acres,  and  be- 
ing Indebted  to  bla  brother  Vincent  Smith 
In  the  snm  of  9281,  he  executed  a  deed  of 
trnst  apon  said  tract  of  land  to  C.  C. 
<'ol«,  trustee,  to  secure  the  payment  of 
said  note;  that  on  the  11th  day  of  Novem- 
ber, 1872.  said  trustee  was  proceeding  to 
■sell  said  land  to  sntlafy  said  debt,  and 
said  B.  J.  Smith  employed  A.  J.  Lowther 
to  attend  at  tbe  time  and  place  of  sale  to 
boy  In  and  redeem  said  land  by  paying 
the  amount  of  said  note,  amounting  to 
9S^7.87,  Including  principal  and  interest 
and  costs  of  sale,  f  15.fi8.  which  several 
amounts  of  money  were  furnished  to  said 
A.  J.  Lowther  by  said  Stephen  J.  Smith, 
who  paid  said  Lowther  for  his  services  In 
thepremlsee;  that  said  Lowther,  lu  pur- 
aoance  of  his  agreement  with  saldStepheu 
J.  Smith,  attendefl  said  sale,  and  became 
tbeqOHSi  purchaserof  said  land  for  thesum 
of  the  same  being  the  amountui  said 
note,  interest,  and  costs;  that  It  was 
agreed  between  said  Stephen  J.  Smith 
and  said  Lowther  that  said  land  was  to 
be  bought  In  by  said  Lowther  fur  said  S. 
J.  Smith,  and  said  Lowther  was  not  to 
take  possession  ol  said  land,  or  retinlre 
A  deed  therefor  under  aaldsale,  which  fact 
was  known  to  the  raid  trustee,  and  was 


recognized  by  said  trostee  as  being  a  pay- 
ment uf  said  debt,  and  a  redemption  of 
said  land  by  said  Smith,  who  paid  said 
purchase  money  and  took  up  the  note 
which  evidenced  said  Indebtedness;  that 
said  S.  J.  Smith  remained  In  possession 
of  said  land  up  to  some  time  In  1^,  when 
said  Lowther  took  possession  of  the  same 
nnder  a  deed  made  by  said  C.  C.  Cole,  trus- 
tee, to  him  on  the  16th  day  of  September, 
1W*2,  which  was  recorded  on  the  9th  day 
of  January,  1883;  that  on  tbe  6th  day  of 
February,  1S77,  SEtld  Stephen  J.Smith  con- 
veyed 50  acres  of  said  tract  of  land  to  one 
Thomas  Bi^wn,  upon  which  portion  said 
Brown  paid  tbe  taxe8.andhe(SmItb)paid 
the  taxes  npon  the  residue  of  the  same  op 
to  the  time  said  Lowther  took  posses- 
sion th(>reof  under  tbe  deed  from  said  trus- 
tee In  1888.  He  also  alleged  tbat  the  deed 
procurpd  by  the  said  A.  J.  Lowther  from 
said  trustee  was  procured  by  and  through 
misrepresentation  and  fraud, and  without 
the  knowledge  and  consent  of  complain- 
ant, and  in  direct  violation  of  the  agree- 
ment above  stated;  and  that  said  Low- 
ther well  knew  that  said  tract  of  land  was 
the  property  of  the  plaintiff  before  and 
from  the  time  of  said  pretended  sale  op  to 
and  at  the  time  that  he  procured  said 
fraudulent  conveyance,  except  the  60  acres 
sold  to  Brown  as  aforesaid.  To  this  bill 
A.  J.  Lowther,  Mary  A.  Lowther,  Martha 
J.  Taylor,  and  Zacharlah  Taylor,  her  hus 
band,  O.  C.  Cole,  trustee,  Thomas  Brown, 
Vincent  Smith,  C.  J.  Stuart,  and  J.  V. 
Btair  were  made  defendants.  And  the 
complainant  further  ulleged  that  the  said 
A.  J.  Lowther,  by  himself,  his  at^ents  and 
attorneys,  falsely  and  fraudulently,  after 
the  lapse  of  ubont  10  years  from  the  date 
of  saifl  qvasi  sale,  without  the  knowledge 
of  complainant,  represented  to  the  said 
C.  C.  Cole,  trustee,  that  he,  the  said  Low- 
ther, had  been  the  bona  Urie  pnrchaser  of 
said  land  at  said  sale,  and  was  entitled  to 
a  deed  from  said  trustee  therefor,  and  de- 
manded the  same;  and  said  trustee,  rely- 
ing upon  said  false  and  fraudulent  repre- 
sentations as  l>elng  trae,  and  through  and 
by  his  request  and  mistake,  and  without 
the  knowledge  or  consent  of  complainant, 
executed  said  deed  to  hlin,  although  he 
was  not  entitled  to  tbe  same.  The  com- 
plainant farther  alleged  that,  in  further- 
ance of  said  fraud  and  deception,  the  said 
A.  J.  Lowther,  on  the  2lBt  day  of  Decem- 
ber, 1883,  conveyed  said  tract  of  laml  to 
his  two  daughters,  Martha  J.  Taylor  and 
Mary  A.  Lowther,  whfi  were  not  Innocent 
purchasers  of  said  land,  and  that  thesame 
was  conveyed  without  valuable  consider- 
ation; tbat  said  land,  except  the  .50  acres 
conveyed  by  him  to  Thomas  Brown,  was 
assesRed  on  the  land  liitnks  of  said  count/ 
to  complainant,  and  had  been  ever  since 
be  acquired  his  title;  and  that  he  (com- 
plainant) paid  the  taxps  on  said  land  up 
to  and  IncludlnK  the  year  1S82;  and  that 
he  made  great  Improvements  on  said  land 
by  clearing  and  fencing  a  large  portion  of 
the  same,  and  erecting  bulldliige  thereon, 
thus  greatly  increasing  the  value  thereof; 
and  said  Brown  had  greatly  Improved 
the  portion  thereof  that  had  been  sold  to 
him ;  and  that  the  amount  said  land  was 
sold  lor  bysuld  trnstee was  notmore  than 
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one-third  of  its  real  valoe.  Said  Stepben 
J.  Smith  alBO  altered  In  his  bill  tbat  said 
land  was  cot  Bold  by  said  trustee  at  pub- 
lic auction,  or  advertised  as  required  by 
lu  w ;  and  for  that  reason  the  pruceedioKS 
under  aald  trust  were  null  and  void,  and 
no  title  could  pass  from  said  trustee  to 
said  Lowtber;  and  that  the  deed  made 
by  said  trustee  Cole  to  said  Lowtber  on 
the  16th  day  o(  September,  1SS2,  la  null 
and  Told;  and  be  prayed  tbat  said  deed 
from  said  trustee  to  said  A.  J.  Lowtber, 
and  from  said  A.  J.  Lowthnr  to  bis  said 
two  daughters,  mlsht  be  set  aside  and  de> 
elared  nnll  and  void,  and  tbat  said  trus- 
tee, C.  C.  Cole,  be  required  to  convey  said 
land  to  complainant. 

This  bill  was  answered  by  C.  C.  Cole, 
n  ho  Id  bis  answer  alleged  tbat  said  trust 
salt)  was  made  In  all  respects  as  re- 
i]ulred  by  law;  that  the  said  sale  was 
made  at  the  instance  and  sugirestlon  o( 
the  platutlff;  that  for  some  reason  the 
plaintiff  wanted  said  land  sold  under  said 
trust-deed,  and  on  the  lltb  of  November. 
Ift72,  it  was  offered  tor  sale  in  front  of  the 
court-bouse,  and  be  received  only  one  bid 
therefor,  which  was  made  by  the  defend- 
ant A.  J.  Lowtber,  !□  the  presence  of  the 
eomplaloant,  wbo  became  the  purchaser 
for  the  sum  of  f 299,  the  same  being  the 
amount  due  on  the  note  secured  by  said 
deed  of  trust,  inclodinK  Interest  to  the 
day  of  sale  and  the  expenses  of  sale;  that 
be  was  Informed  by  the  said  compIaioaDt 
and  tbe  said  Lowtber,  on  the  day  of  sale, 
tbat  said  Lowtber  would  jiHircfaase  said 
land  at  said  sale  for  a  sum  JUHt  sufllclrat 
to  pay  the  said  debt,  interest,  and  costs 
ttf  sale,  unless  there  was  at  talghw  bid  fur 
the  same;  and  be  was  Informed  by  one  or 
both  of  them  at  that  time  that  the  said 
Lowtber  did  not  then  have  sufficient  mon- 
ey  to  pay  the  entire  amount,  and  the  re- 
spondent consented,  at  the  request  of  one 
or  both  of  said  persons,  to  accept  from 
the  said  Lowtber,  In  case  he  became  the 
purchaser  of  said  land,  a  part  of  tbt* 
money  then  due  on  said  debt,  and  take  the 
nof'oon  said  Lowtber,  with  the  complain- 
ant as  surety,  for  the  residue;  tbat  after 
said  Lowther  purcbased  said  land  he  paid 
to  respondent  on  the  same  day  f  120.  and 
executed  to  respondent  his  note,  due  one 
day  after  date,  for  f  179,  for  the  residue, 
which  note  was  signed  by  complainant  as 
surety  for  said  Lowtber;  tliat  the  greater 
part  of  said  note  was  soon  after  paid  by 
Mild  Lowther,  but  a  portion  thereof  re> 
niained  until  about  the  lOth  day  of  Sep- 
tember, 1S82,  at  which  time  the  said  Low- 
tber paid  respondent  the  balance  remain- 
ing due  on  said  note,  and  beexet^uteda 
det>d  to  him  for  the  land,  as  he  is  advised 
ttnd  belteves  It  was  his  duty  to  do.  and 
be  disclaims  any  knowledge  of  any  ar- 
rangement between  the  plaintiff  and  said 
Lowther  as  Is  set  forth  in  the  plaintiff's 
bin. 

The  defendant  Thomas  Brown  also  filed 
an  answer  to  compainant's  bill,  In  which, 
after  stating  tbe  fncts  wltb  refereiice  to 
his  purchase  of  said  60  acres,  part  of  said 
167-acre  tract,  from  said  Stephen  J.  Smith, 
be  alleges  that  said  S.  J.  Smith  and  A.  J. 
Lowtber  each  told  to  him,  and  said  in  bis 
presence,  that  the  said  Stephm  J.  Smith 
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fnra^sbed,  out  of  hla  own  meane.  property 
and  money,  and  placed  tbe  same  in  tbe 
hands  of  said  A.  J.  Lowther,  to  pay  off 
and  satisfy  said  deed  of  trust,  and  tbat 
said  Lowther  bad  taken  tbesameandpaM 
off  and  satisfied  said  debt  of  $2SI,  together 
with  the  proper  charges  doe  thereon,  aad 
that  the  note  was  then  delivered  to  the 
said  Stephen  J.  Smith  by  the  bolder  tliere> 
of,  and  tbat  said  tract  of  land  was  there- 
by released  from  any  liability  on  aceoant 
of  said  debt,  and  tbat  said  Lowtber  was 
at  tbat  time  only  acting  as  agent  for  said 
S.  J.  Smith  In  tbe  matter:  and  that,  rely* 
Ing  upon  these  representations  so  made  to 
him  by  the  said  Smith  and  Lowtber,  be 
was  Induced  to  and  did  purchase  a  part 
of  said  167-acre  tract  of  land,  and  at  once 
took  possession  thereof,  and  so  remaiited 
until  quite  recently,  and  made  valuable 
Improvements  thereon,  and  that,  after  be- 
ing in  possession  of  said  land  fOr  nearly 
10  years,  be  was  approached  by  the  said 
Lowtber,  who  repreaented  tbat  be  had  a 
deed  from  C.  C.  C^le,  tmstee,  fOr  tbe  187 
acres  land,and  that  theSO  aereeboai^t 
and  paid  for  by  biro  was  a  part  of  said 
IST-acre*  tract;  and  further  repreaented 
that  he  bad  bought  said  land  at  tbe  trQ»- 
tee's  sale  made  on  the  Uth  of  November, 
1872,  and  had  fnrnlBhed  the  money  to  pay 
off  said  deed  of  trust,  and  demanded  pay- 
ment for  said  50  acres,  or  that  he  should 
surrender  possession  thereof,  and  tbe  said 
S.  J.  Smltb  having  removed  to  tbe  West, 
and  tbe  said  Oule,  trustee,  baTfng  left  tbs 
county,  and  moved  to  some  place  un- 
known to  respondent,  and  respondent  be- 
ing ignorant  on  matttna  ofiaw,  and  bav- 
tog  DO  time  or  opportunity  to  Investigate 
the  matter,  he  was  indneed  by  tbe  rtpre- 
sentatlons  of  said  Lowther,  on  tbe  9th  of 
January,  1888,  to  exeence  bis  obllgatluiiB 
to  Mary  A.  Lowther  for  tbe  sum  of  93/iM, 
payable  as  set  forth  In  a  bill  which  had 
bera  filed  against  him  by  her,  said  Low- 
ther agreelnff  to  convey  to  reepondeat 
ancb  title  as  was  vested  in  blm  by  tjie  de<>d 
of  said  C  C.  Cole,  trustee.  Bespondoit 
Brown  also  alleged  tbat  the  said  C.  C. 
Cole,  trustee,  coold  not  make,  and  did  not 
make,  any  title  to  said  land  so  attempted 
by  htm  to  be  conveyed  to  tbe  said  A.  J. 
Lowtber  on  the  16th  day  of  September, 
1882;  that  said  pretended  deed  was  n  nul- 
lity, and  did  not  operate  to  pass  any  title 
'for  said  land,  because  the  land  was  Dot 
advertised  and  sold  as  provided  for  nn  the 
face  ot  tbe  deed,  or  as  reqnlred  by  law. 
Ue  alleges  that  be  purcbased  said  no  acres 
ot  land  on  the  representations,  both  of 
Stephen  J.  Smith  and  A.  J.  Lowther,  tbat 
the  land  belonged  to  said  Smith,  and  ex- 
pended large  sums  of  money  In  tmprovlBg 
It,  and  only  executed  tbe  fMO  note  to 
said  Mary  A.  Lowther  by  reason  of  tbe 
false  and  fraudulent  representations  of 
said  A.  J.  Lowtber.  He  relteratL-s  the  mI- 
legatious  of  the  bill  as  to  the  fraudnleot 
acts  ofsaid  A.  J.  Lowther,  and  he  prayeil, 
by  way  of  afilrmatlvu  relief,  that  the  writ- 
ten obligations  given  by  him  to  Mary  A. 
Lowther  on  January  8,1883,  on  wbieb  suit 
was  then  pending  In  the  name  of  Mary  A. 
Lowther  against  him  and  otben.  In  said 
circul  t  court,  might  be  by  the  court  caneeM 
and  deelared  nw.  and  void,  and  thai  the 
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deed  from  (X  C.  Oole>  tniitee.to  A.  J.Low- 
tber,  dated  September  10, 1SS2,  might  be  But 
aside  and  annulled,  »o  far,  at  least,  as  re- 
epoDdent  was  Interested,  and  that  the 
deed  made  by  A.  J.  Lowtber  to  Mary  A. 
liOWther lor uald  land  might  alati  be  set 
aside,  and  It  the  court  might  be  of  opio- 
loD  that  tbe  title  to  said  real  estate  was 
yet  In  said  C.  C.  Cule,  trastee,  that  he 
mlRht  be  required  to  convey  said  60  acres 
of  land  to  responilent.  and  that  he  be  re- 
lieved from  paying  said  fiiOO  to  said  Mary 
A.  Lowtber. 

The  defendant  A.  J.  Lowtber  also  ao- 
Bwered  the  complainant's  bill,  admitting 
that  aatd  trust  sale  was  made  by  W.  L. 
Cole  as  agent  for  C.  C.  Cole,  trustee,  and 
avers  that  said  sale  was  made  by  said  W. 
Ii.  Cole  with  and  by  the  consent  and  at 
tbe  request  of  said  C.  C.  Cole,  Vincent 
Smith,  and  Stephen  J,  Smith;  and  also 
avers  that  said  Stephen  J.  Siiiltb,  beinic 
present  at  said  sale,  and  consenting  there- 
to, and  acquiescing  therein,  cannot  now 
complain;  and  by  said  answer  be  puts  in 
Issue  uU  of  tbe  other  material  allegations 
of  complainant's  bill. 

Numerous  depositions  were  taken  In  the 
cause,  and,  by  aicreement,  tbe  depositions 
taken  In  the  case  of  Mary  A.  Lowther  v. 
Tbomaii  Brown,  pending  in  said  clrenit 
court,  were  read  in  this  cause;  and  on  the 
26tb  day  of  November,  1889,  this  cauise 
was  heard  upou  the  bill,  and  the  answers 
of  A.  J.  Lowther,  Mary  A.  Lowther,  and 
Martha  J.  Taylor,  and  C.  C.  Cole,  with 
replications  thereto,  and  upon  the  exhib- 
its filed,  the  depositions  taken  in  the 
cause,  and  the  depositions  read  therein  by 
agreement,  on  consideration  whereof  the 
court  held  that  the  allegations  cf  tbe  bill 
were  not  sustained  by  the  evidence;  that 
tbe  cause  made  by  the  bill  was  uot  tbe 
same  made  out  by  the  proofs;  and  that 
the  plaintiff,  Stephen  J.  Smith,  Joined  in 
and  colluded  with  the  principal  defendant, 
A.  J.  Lowther,  for  tbe  purpose  of  defraud- 
ing and  did  defraud  A.  J.  Furby;  and 
that  the  two  parties, Smith  and  Lowther, 
are  tn  part  delicto;  and  for  other  reasons 
the  court  was  of  opinion  that  the  plaintiff. 
Stephen  J.  Smltli,  was  not  entitled  to  the 
relief  prayed  for  by  bim  ;  and  proceeded  to 
dismiss  tbe  plaintiff's  bill,  with  costs;  and 
from  this  decree  said  Stephen  J.  Smith  ap- 
pealed. 

The  first  error  assigned  by  the  appellant 
presents  tbe  question  as  to  the  validity  of 
tbe  title  rlalmed  by  A.  J.  Lowther,  the 
game  having  been  acquired  by  reason  nf 
his  purchase  at  said  trust  sale.  Tbe  bill, 
as  we  have  seen,  alleges  that  said  sale  was 
not  made  by  C.C.Cole, trustee,  as  required 
liy  law.  This  question  Is  raised  both  by 
the  complainant's  bill  and  the  answer  of 
Thomas  Brown,  Let  us  tben  look  at  the 
facts  In  reference  to  said  sale,  and  we  find 
tbat  W.  L.  Cole,  In  answer  to  the  third 
question  asked  bim,  says,  among  other 
things:  "No  payment  was  made  on  this 
note  to  11th  of  November,  1872.  On  that 
day  land  was  sold  under  tbe  deed  of  trust 
after  proper  advertisement.  The  trustee 
bimHelt  not  belnie  present.  I  acted  fur  him 
In  making  the  sale,  by  consent,  and  at  the 
request  of  said  Smith.  At  that  sale  A.  J. 
Lowtber  became  the  purchaser  for  the 


sum  of  9290,  that  being  the  exact  amount 

of  the  debt. Interest,  and  expenses  of  sate. " 
He  bad  Just  been  speaking  orboth  Vincent 
Smith  and  Stephen  J.  Smith,  so  It  is  diffi- 
cult to  determine  which  one  was  referred 
to  when  be  spoke  of  "making  the  sale  by 
consent,  and  at  tbe  request  of  said 
Smith."  The  receipt  for  the  cash  pay- 
ment for  said  laud  on  the  day  of  sale  waa 
signed,  "C.  O.  Cole,  by  W.  L.  Cole,"  show- 
ing tbat  W.  L.  Cole  was  acting  for  O.  C. 
Cole  in  making  the  sale.  Can  a  trastee  In 
a  deed  of  traet  delegate  his  powers?  This 
question  mnst  be  met  and  answered  in 
determining  upon  tbe  TBildlty  of  thi» 
trust  sale  under  which  A.  J.  Lowther 
claims  to  have  derived  his  title  to  said 
tract  of  land.  It  has  been  frequently  held 
that  the  trustee  In  a  deed  of  trust  is  tbe 
agent  of  both  ttie  grantor  and  tbe  cestui 
que  trust,  and  bis  duty  requires  him  to 
act  impartially  between  tbem.  A  confi- 
dence is  reposed  Id  bin  by  both  parties^ 
and  he  la  to  use  diaeretloit  in  making  the 
sale.  It  is  his  duty  to  offer  the  property 
at  public  auction,  but  he  must  exercise 
discretion  as  to  the  length  of  time  the  bid- 
dings shall  continue,  consistent  with  oL>- 
tainlng  the  best  price  lor  the  property ;  and 
for  this  reason  the  parties  Interested  have 
tbe  right  to  sdeet  a  trastee  with  such 
qoalitles  of  character  and  Judgment  as 
will  enable  him  to  make  a  Judicious  and 
honest  disposition  of  the  same,  and  when 
the  selection  Is  made  tbe  law  provides  that 
they  shall  have  tbe  benefit  of  their  selection. 
It  Is  true  that  It  is  also  said  tbat  no 
trust  shall  fall  tor  want  of  a  trustee,  but 
when  a  trustee  is  wanting,  by  reason  of 
death  or  removal,  etc.,  the  models  point- 
ed out  for  subtltutlng  one  in  hie  stead  by 
action  of  the  court.  Neither  the  grantor 
In  said  deed  of  trust,  nor  tbe  ceatut  que 
traat,  could  by  their  several  verbal  con- 
mnt  authorlie  a  stranger  to  make  sale 
thereunder.  Neither  could  tbey,  by  their 
Joint  verbal  consent,  legalize  a  sale  made 
by  a  iK>rHOQ  other  than  the  trustee  named 
in  the  deed  of  trust.  Tbe  act  which  wan- 
In  force  at  the  time  said  sale  was  made, 
was  passed  February  28. 1870,  and  It  pro- 
vided that  **  tbe  trustee  In  any  such  deed, 
except  00  far  as  may  be  therein  otherwise 
provided,  shall,  whenever  required  by  any 
creditor  secured,  or  any  surety  Indemni- 
fied, by  the  deed,  •  •  •  sell  the  proper- 
ty conveyed  by  the  deed,"  etc..  and  if  it 
was  intended  that  the  grantor  in  8ucl» 
deed  and  the  cestui  que  trust  could,  by 
agreement,  nominate  and  appoint  a 
stranger,  and  confer  upon  bim  the  power 
to  execute  such  trust-deed,  why  the  neces- 
sity ol  rceortlng  1u  the  courts,  as  the  stat- 
ute says  you  must  do,  when  the  office  ut 
a  trustee  Is  vacated  by  death,  removal, 
or  refusal  to  act?  Prof.  Minor,  In  bis  In- 
stitutes, (volume  2,  p.  286,)  In  speaking 
uf  the  mode  of  sale  by  a  trustee,  says: 
"He  must  conform  to  tbe  terms  of  the 
deed  In  respect  to  tbe  time  and  manner  of 
giving  notice,  and  tbe  time  and  manner  of 
sale,  as  well  as  in  all  other  particulars; 
and  in  all  points  where  the  deed  is  silent 
be  must  govern  himself  by  tbe  general 
rule  to  sell  to  the  best  advantage,  and 
with  an  impartial  regard  totberlghtHand 
interests  of  both  parties.  It  is  u  principle. 
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also,  of  SDCb  transactloDg  that  the  trastee 
iB  charji^ed  witb  a  personal  confidence,  and 
must  tliereture  act  In  person,  and  not  by 
a^^nt.  In  the  AmericHD  &  l^^njclish  Ency- 
clopedia of  Law,  under  the  liead  of  "Agen- 
cy," p.  S68,  we  find  It  B»Id:  "An  agent 
wbo  bas  a  bare  power  or  aatboritj  inuat 
fixecate  tt  hliiiBelf,  and  cannot  delegate 
bis  antbitrtty  to  another."  Seo  note  4, 
where  the  authorities  are  fully  collated. 
In  Ijomax,  Dig.  p.  437,  the  author  says: 
**If  tbe  trustee  dies,  the  legal  title  descends 
tu  bis  heirs.  Bat  the  trust  was  in  some 
measure  personal  to  the  trustee,  and  the 
confidence  which  was  reposed  in  his  ca- 
pacity cannot  descend  to  bis  heirs,  wbo 
by  their  number,  tbrir  infancy,  and  tb^r 
dispersed  situation,  or.  other  circum- 
stances, may  not  have  the  same  facilities 
to  sell  as  tbe  trustee  himself  had.  In  the 
case  of  the  death  of  tbe  trustee,  there- 
fore, a  new  trustee  to  sell  must  be  supplied 
by  the  court  of  chancery,  and  the  sale 
roust  be  made  under  tbe  authority  of  the 
court."  Oor  statute,  bowerer,  (Code,  c. 
182,  5  5,)  provides  that.  In  case  of  death  or 
r<>moTa}  of  the  trustee  beyond  the  limits 
of  the  state,  or,  tbe  trustee  named  shall 
decline  tu  accept  the  trust  or  refuse  to  act, 
any  person  Interested  Id  the  execution  of 
the  deed  may  apply,  by  motion,  to  the  cir- 
cuit court,  after  10  days'  notice  tu  the  per- 
sona therein  mentioned,  and  bare  a  trus- 
tee appointed,  who  shall  be  substituted  to 
all  of  the  powers,  rlKbts,  duties,  and  re- 
sponsibilities of  the  trustee  named  In  said 
deed;  and  tbe  next  section  provides  that 
"the  personal  representative  of  a  sole  or 
surviving  trustee  shall  execute  the  trust, 
or  so  much  as  remained  unexecuted  at  the 
death  of  such  trustee,  (whether  tbe  trust 
subject  be  real  or  personal  estate,)  unless 
the  Instrument  creating  tbe  trust  ntber- 
wtse  direct,  or  some  other  trustee  be  ap- 
pointed for  tbe  purpose  by  a  court  of 
chancery  having  Jurisdiction  of  tbe  case." 
There  would  surely  be  no  necessity  for  these 
provisions  It  the  Ki*ahtor  in  adeed  of  trust, 
or  tbe  cestui  que  traat,  could  consent  that 
a  Bl  ranger  could  carry  tbe  trust  into  exe- 
cution, and  confer  title  on  a  purchaser,  to 
the  same  extent  as  If  the  trustee  himself 
was  present  and  acting  In  tbe  premises. 
We  must  therefore  conclude  that  W.  L. 
Cole,  In  the  absence  of  ('.  C.  Cole,  trustee, 
bad  no  power  or  authority  to  make  sale 
of  tbe  167  acres  of  land  mentioned  in  said 
deed  of  trust. 

Again,  it  appears  in  tbeerideuce  adduced 
In  the  cauHe  that  In  1872,  about  the 
month  of  March,  the  appellant,  Ste- 
phen J.  Rmith,  sold  tbe  tract  of  land 
in  controversy  to  one  A.  J.  Furby  for  six 
dollars  per  acre;  and  before  the  first  pHy- 
ment  was  due  he  refused  to  make  the  pay- 
ment, because  he  claimed  there  was  some- 
tbiug  wrong  with  thn  title,  and  sail  be 
was  going  to  hold  the  land  until  the  last 
note  was  dne.and  In  tbe  mean  time  would 
take  off  the  timber,  and  appellant  could 
not  help  himself,  and  that  the  sale  was 
made  under  said  trust-deed  In  order  to  dis- 
possess said  Furby  ;  and  tbe  circnlt  court, 
on  the  face  of  Its  decree,  recites  that,  "It 
appearing  that  tbe  allegations  of  the  bill 
are  nut  sustained  by  the  evidence  In  thia 
case;  tbat  tbe  canae  made  in  tbe  bill  la 


not  the  same  made  out  by  the  proofa; 
and  that  the  plaintiff,  Stephen  J.  Smith, 
Joined  in  and  colluded  with  the  principal 
defendant,  A.  J.  Lowther.  for  the  pur^ 
pose  of  defrauding,  and  did  defraud,  A. 
J.  Fiirby ;  and  that  the  two  said  parties. 
Smith  and  Lowther,  are  in  pari  delicto; 
and  for  other  reasons, — tliu  court  is  cw 
opinion  tbat  tbe  plaintiff,  Stephen  J. 
Smith,  Is  not  entitled  to  the  relief  prayed 
for  by  him."  In  this  case,  however,  tbe 
said  A.  J.  Furby  is  no  party,  by  petition 
or  otherwise,  and  he  Is  not  complain- 
ing of  the  action  of  cither  Smith  or  Low- 
ther In  the  premises.  No  allegation  of 
fraudulent  conduct  towards  said  Furby  Is 
presented  by  any  of  the  pleadings  In  tbe 
cause,  and  no  question  as  to  the  effect  of 
the  sale  under  said  trust,  upon  the  rights 
and  Interests  of  said  Furby, Is  in  any  man- 
ner put  in  Issue  or  brought  before  the 
court  by  the  pleadings,  and  It  is  diffi- 
cult to  conceive  bow  a  decree  could  be  pred- 
icated upon  any  evidence  in  relation  to 
said  collusion  or  fraud  against  the  rights 
of  said  Furby.  This  court  has  held  Id  the 
case  of  Burley  v.  Weller,  14  W.  Va.  264,  (sec- 
tion 1  of  syllabus,)  tbat  "matters  not 
charged  InthublUoraverred  In  the  answer, 
and  not  Inissueinthecause,  arenot  proper 
to  be  considered  In  the  hearing. "  See,  alHo, 
Huuler's  Ex'rs  y.  Hunter.  10  W.  Va.  321, 
where  the  same  prtnulple  Is  decided.  And 
as  the  decree  in  this  case  appears  to  have 
bet^n  based  to  some  extent,  at  least,  upon 
a  matter  which  was  not  presented  to  the 
court  for  consideration,  we  must  regard 
it  as  error. 

Having  arrived  at  these  conclusions,  it 
would  appear  unnecessary  to  t-nter  Into 
any  analysis  or  discussion  of  the  evidence 
whieb  has  been  taken  la  the  cause,  for  tbe 
reason  that  It  bearsmalnly  upon  tbeqosB- 
tlon  as  to  who  was  the  real  purchaser  of 
the  tract  of  land  In  controversy  at  the  at- 
tempted sale  made  by  W.  L.  Cole  on  tbe 
11th  day  of  November,  1872.  and  wbo 
paid  said  purchase  money,  what  amount 
was  paid,  and  bow  It  was  applied.  It 
does  appear,  however,  that  on  the  11th 
day  of  November,  IKTS,  a  receipt  signed, 
"C.  C.  Cole,  by  W.  L.  Cole,"  was  executed 
on  the  11th  day  of  November,  1S72.  tu  A. 
J.  Lowther  for  fl20,  part  payment  for 
said  tract  of  land  ;  and  on  the  same  day« 
a  single  bill,  which  was  Joint  and  several, 
was  executed  to  C.  C.  Cole,  trustee,  hy  A, 
J.  Lowther  and  8.  Smltb,  which  single 
bill  is  Indorsed  with  several  credits,  reduc- 
ing the  balance  due  on  the  7th  of  October. 
18Ti,  to  f  71.  The  deposition  of  W.  L.  Cole 
dlsrioses  the  fact  that  the  entire  amount 
of  the  balance  nf  the  purchasi*  money  was 
paid  on  the  20th  of  October,  1873.  in  a 
chancery  suit  which  had  been  Instituted 
by  C.  C.  Cole,  trustee.  agalni>t  A.  J.  low- 
ther, Stephen  J.  Smith,  and  Vtncrat  Smith. 
Subsequent  to  this  time,  something  near 
10  years,  and  after  Stephen  J.  Smith  bad 
gone  west  to  live,  it  appears  that  W,  L. 
Cole,  by  mistake,  collected  from  A.  J. 
Lowther  a  sum  of  money,  fthe  exact 
amount  of  which  dovB  not  appear.)  but 
which  he  claimed  to  be  still  due  upon  said 
purchase  money,  and  procured  a  deed  to 
be  made  to  said  A.  J.  Lowther  fur  said 
1A7  acres  of  land  by  said  O.  C.  Cule,  tmstea, 
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dated  on  the  IGtfa  day  of  September,  18S2. 
From  what  bas  been  said,  It  follows  that 
A.  J.  Lowther  derived  no  title  by  reaeoa 
of  Bald  deed  from  C.  C.  Cole,  trustee;  and, 
of  course,  liecould  confernoue  upon  Martha 
J.  Taylor  and  Mary  J..  Lowther,  bis 
dfaaghti'rs,and  both  of  said  deeds  must  be 
set  asldeandheldfornauKlit;  butasltdues 
not  clearly  and  definitely  appear  wbo  paid 
the  debt  dne  to  Vincent  Smith,  and  an 
account  maybe  ueceanary  to  adjust  and 
settle  the  dltTerences  between  Stephen  J. 
Smith  and  A.  J.  Lowtberas  to  the  pay- 
ment of  said  Indebtedness,  the  decree 
complained  ot  Is  reversed,  and  the  cause  1b 
remanded  to  the  circuit  court  of  Dodd- 
ridge county,  with  leave  to  the  parties 
to  amend  their  pleadings  It  they  think 
proper  In  onler  to  nettle  and  adjust  said 
matters  oT  account,  and  the  appellant, 
S^cephen  J.  Smith,  must  be  paid  the  costs 
of  this  appeal  by  the  appellee  A.  J, 
fjowtbsr. 


McClain  t.  Lowtbkb. 
iauipreme  Court  ^  Ai^j^e^^     WtKt  Vftvtnia. 

Aernur  on  Obbok  —  Plbapihg  —  Dslat  in  Pbb- 
SBKTiHO— Burden  ot  Vjioot, 

1.  The  drawing  and  delivery  of  a  check  im- 
plies the  Indebtedness  of  the  drawer  to  the  payee 
to  tbe  amount  of  the  check,  and  in  an  action  up- 
on tbe  checJc  It  la  nnneoessary  to  aver  In  tbedea> 
laration  any  further  consideration. 

3.  Where  a  check  Is  not  presented  in  time, 
and  notice  of  non  payment  is  not  given,  Injury  to 
Uie  drawer  will  be  presumed ;  but  a  check  is  al- 
wavB  prssomed  to  m  drswu  on  actual  funds ;  and 
while  if  the  holder  has  been  guilty  of  laches  In 
not  presenting  It  in  due  time,  or  in  falling  to 
eive  uotioe  of  non-payment,  it  Itecomes  Incum- 
bent upon  him  to  snow  that  the  drawer  has  not 
been  Injared  b;  the  dereliction,  yet,  on  the  other 
hand,  if  he  shows  that  the  drawer  had  no  funds 
In  the  tunk  against  which  he  dreiv,  the  burden 
of  inx>vlng  actual  damage  is  shifted  upon  tbe 
drawer,  and,  in  the  absence  of  auoh  proof,  the 
plaintiff  la  entitled  to  recover, 
{Sullatm  hy  0te  Oourt.) 

Error  to  circuit  court.  Doddrldfce  connty . 

Action  ot  assumpsit  by  U,  D.  McCIaln, ad- 
ministrator, etc.,  against  Oliver  JLowther, 
on  a  check  drawn  by  defendant.  JndKineDt 
for  plAintfff,  and  defendant  brings  error. 
ABlrmed. 

R.  S.  Blatr,  for  plaintiff  In  error.  Laird 
A  Tomer,  for  defendant  In  error. 

LUOAI,  F.  This  was  an  action  of  ns- 
Bumpatt  Id  the  circuit  court  of  Doddrldfire 
county  upon  a  check  for  9500.  druwn  by 
Oliver  liowtber  on  the  Second  Natiimal 
Bank  of  Parkersburg, payable  to  theorder 
of  A.  J.  Lowther.  After  the  plali* tiff  bad 
closed  his  case,  the  defendant  demurred  to 
the  evldflnce,  and,  tbe  plaintiff  having 
Joined  In  the  demurrer,  the  Jury  found  a 
conditional  verdict  on  tbe  lesue  of  noo 
Mssumpslt,  and  the  court  gave  Judgment 
for  the  lull  amount  of  tbe  check,  with  In- 
terest and  costs  agalust  tbe  defeodant. 
From  that  Judgment  this  writ  of  error  Is 
proeecnted. 

Tbe  testimony.  In  substance,  proved  the 
execution  and  delivery  of  the  cbeck;  also 
that  the  payee,  A.  J.  Lowther,  Indorsed 
the  check  to  one  Manrice  Frager,  who 
pntsented  it  to  the  bank,  and  payment 


was  refoiied.  This  was  done  several  times, 
and  the  cashier  Informed  Mr.  Prager  that 
there  were  no  funds  In  the  bank  to  meet 
the  check.  Tbe  cashier  of  the  bunk  testi- 
fied that  tbe  check  was  presented,  but  it 
was  not  paid,  tbe  drawer,  Oliver  I>>wther, 
Dot  having  money  there  sufUcleDt  to  meet 
tbe  check;  nor  did  be  (Oliver  Lowther) 
have  sufficient  money  there  to  meet  tlie 
check  during  the  month  of  December,  on 
tbe  7th  of  which  month  the  check  bore 
date.  And  this  was  all  the  evidence. 
Upon  this  evldrace  we  are  required  to  de- 
cide whether  Judgment  was  properly  ren- 
dered In  favor  ottheplalntllt.  There  was  a 
general  demurrer  to  the  declaration,  bat 
not  to  each  and  every  count,  and,  as  the 
declaration  contained  the  common  counts 
In  asaumpait,  the  demurrer  was,  of  course, 
properly  overrulefl.  The  special  count  on 
the  check  seems  liable  to  no  valid  excep- 
tion. It  Is  true  that  It  avers  no  consider- 
ation for  tbe  giving  of  the  check,  nor  was 
any  proved,  but  that  was  plainly  unnec- 
essary, as  the  drawing  and  delivery  of  the 
check  Implied  tbe  Indebtedness  of  the 
drawer  to  the  pajee  to  the  amount  of  the 
check,  as  was  held  In  Ford  v  McClung.  G 
W.  Vo.  156.  See,  also,  PeaRley  v.  Boat- 
Wright,  2  Leigh,  106,  and  Terry  v.  Ragsdale, 
88  Urat.  842.  In  the  Case  of  Ford,  6  W. 
Va.  165,  the  law  upon  the  subject  of  checks 
and  orders  is  thus  correctly  defined: 
"Thedrawer  of  a  bill  of  exchange  or  order 
Is  not  directly  liable  to  the  payee  or  his 
Indorsee,  but  bis  Implied  obligation  or 
contract  Is  to  payln  the  event  the  amount 
Is  not  paid  by  the  drawee.  And  the  gen- 
eral rule  lu  well  established  that  tbedraw- 
ersand  Indoraers  are  ratltled  to  prompt 
notice  of  the  non-acceptance  or  nou-pay- 
ment.  In  order  that  the  former  may  look 
after  bis  funds,  and  withdraw  or  secure  tbe 
same,  and  that  the  latter  may  take  the 
necessary  steps  to  secure  hlmeelf,  and 
that,  upon  the  failure  to  receive  Huch  no- 
tice, they  are  discharged  from  liability; 
and  the  bill  or  ordei*.  as  between  tbe 
drawer  and  payee  or  indorsee,  will  be  con- 
sidered paid.  1  Tuck.  Comm.  Laws,  and 
note;  Bank  v.  Vanmeter,  4  Band.  (Va.) 
653.  But  there  are  weli-deflned  excpptlons 
to  this  rule,  and  numerous  cases  mny  be 
found  In  which,  under  the  peculiar  circum- 
stances of  the  case,  the  bulder  has  been  ex- 
cused from  presenting  the  bill  or  order  to 
the  drawee  or  giving  notice  of  the  non- 
acceptance  or  non-payment  thereof. " 
And  where  a  cbeck  is  not  presented  Id 
time,  und  notice  of  non-acceptance  given, 
injury  to  the  drawer  will  he  presumed. 
But  a  check  Is  always  presumed  tu  be 
drawn  on  actual  funds;  and  while  If  the 
bolder  has  been  gulltyot  laches  In  not  pre- 
senting It  In  due  time,  or  In  tailing  to  give 
notice  of  non-payment,  it  becomes  incum- 
bent upon  him  to  show  that  the  drawer 
has  not  been  Injured  by  the  delay,  yet,  on 
the  other  hand.  If  be  shows  that  the 
drawer  bad  no  funds  in  tbe  bank  against 
which  he  drew,  the  burden  of  proving  act- 
ual damage  la  shifted  upon  thedrawer. 
£dw.BlllB&N.$552.  In  the  present  casethe 
check  was  dated  tbe  6tb  of  December,  and 
there  la  no  proof  that  It  was  ever  preseot* 
ed  for  payment  until  aboot  the  middle  ot 
that  month,  and  uo  notice  of  non-accep^ 
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ance  was  proved  to  bare  beeoglTento 
the  drawer.  But.  on  tbe  other  hand,  the 
cashier  of  tbe  bank  proves  that  tbe  draw* 
er  bad  no  sufficient  funds  to  meet  tfae 
check  during  tbe  entire  month  of  Decem- 
ber, The  drawer,  It  Is  true,  had  presented 
a  note  for  discount  about  the  time  that 
he  drew  the  check,  but  the  discount  was 
refased,  and  tbe  note  returned  to  blm. 
Under  tbese  circumstances,  we  tblok  the 
plaintiff  has  fully  met  the  burden  and 
responsibility  of  proving  that  tbe  defend- 
ant had  no  funds  to  draw  aaaluat,  and 
that  be  had  knowledtce  of  tbTs  faet*  and 
consequently  no  notice  of  non-payment 
was  necessary ;  nor  was  be  injured,  so  far 
as  tbe  evidence  discloses,  fay  the  failure  to 
fflTebim  notice.  We  think  the  Judgment 
of  the  circuit  court  was  proper,  and  tbe 
same  most  be  affirmed. 


Spbnob  t.  Robinsoh  et  a/. 
{Supreme  Cowt^  TlrvCnlo. 

KsooTiABLS  Ikbtrumbntb  —  Ikdoebjuunt  axd 
TuKsrxB— Actions— pLUDiNe—HBTnw. 
1.  Where  til  ere  U  error  in  the  daolaraUoB, 
pleadlngB,  or  Judsment,  committed  agaltut  the 
protest,  or  over  tbe  demarrer  or  other  ol^ectlon, 
of  a  psny  as  sbowa  trjf  the  record,  the  eeme  may 
be  renetnedand  comotedin  this  oourt,  altbouira 
M  motton  has  beea  made  for  a  new  trial  In  the 
oourt  t>elDW,  and  no  exception  was  roBKred  by 
bill  of  exceptions  or  otherwise. 

a.  If  a  negotiable  IsitroineDt,  not  oayable  to 
bearer,  be  indorsed  specially  to  a  particular  per- 
son, while  such  person  remains  the  holder  and 
loe^l  owner  the  right  of  sotlon  la  in  him  alone, 
and  none  but  be,  or  bis  personal  MpreaeatatlTe, 
ean  sue. 

8.  If  a  speoiai  replication  has  been  permitted 
to  be  filed  over  the  objection  of  tbe  defendaikt, 
and  bis  demurrer  thereto  overruled  to  bis  mani- 
fest injury,  the  error  will  be  corrected  la  this 
oourt  by  setting  aside  tbe  Judgment,  and  direct* 
log  tbe  trial  ooart  to  award  a  new  trial. 
(S|/IIabu«  by  the  Court. ) 

Error  to  ciicnlt  court.  Taylor  coanty. 

Action  by  L.  Spence,  for  the  oae,  etc., 
against  Josboa  G.  Robluaon  and  another, 
on  a  note.  Tbe  action  was  commenced 
before  a  justice,  wbere  plaintiff  hud  Judgr- 
meut.  Delenduots  appealed  to  the  circuit 
court,  where  Judgment  wasagaiu  rendered 
for  plaintlH.  Betendants  brlOK  error. 
Reversed. 

B.  F.  UartiDt  for  plain  tltb  In  error. 
John  Basaelf  for  defendant  In  error. 

Lucas,  P.  This  was  an  action  institut- 
ed before  George  W.  Bbown,  Justice  of 
the  peace  tor  Taylor  county.  In  which  the 
defendants,  Robinson  and  Dunham,  were 
summoned  to  answer  the  complaint  "of 
L.  Speuce,  use  of  Noah  Beck,  in  a  civil  ac- 
tion Tur  the  recovery  of  money  due  on  con- 
tract."  The  defendants  failed  to  appear, 
and  the  plaintiff  had  Judg^mcntfor  the  sum 
of  f 154.40.  with  Interest  and  costs.  There- 
upon the  defendants  took  an  appeal  to 
tbe  circuit  court.  Tbe  cause  was  there 
docketed,  and  the  defendants  filed  two 
pleas  to  tbe  complaint  of  tbe  plaintiff. 
The  first  amounted  to  n  plea  of  ail  debits 
and  tbe  second  set  up  a  failureof  consider- 
ation. It  averred  that  on  tbe  I4th  day  of 
August,  1887,  tbe  defendants  bought  from 
18  la  L.Spenoe  a  portable  iteam-englne  for 


fSOO,  and  executed  and  ddtvered  to  aald 
L.  Spence  "tbe  note  in  controversy  for 
9150,  and  two  other  notes,  of  f  175  each, 
of  same  date,  for  the  price  of  said  ens^ne.* 
The  plea  then  alleifes  a  specidc  warranty 
of  the  engine  by  Spence,  and  Its  utter  fail- 
ure to  come  up  to  the  warranty,  and  that 
by  reason  of  the  breach  they  are  damaged 
to  the  extent  of  f500.  against  which  they 
offer  to  allow  theamount  of  tbe  note  sued 
ou,  with  Interest  from  said  14th  day 
August,  1887.  as  an  oDset.  These  pleaa 
were  at  Srst  replied  to  generally,  bat  sub* 
sequently  the  plaintiff  withdrew  bis  gea- 
eral  replication  to  the  second  plea,  and 
tendered  a  "replication  In  writing  to  tlie 
said  plea,  to  the  filing  of  which  tbe  defend, 
ants  objected,  and  moved  the  court  to  re- 
ject the  same."  At  a  subaeqoent  day  tbe 
court  oTermlad  the  motion  to  reject  tbe 
special  replication,  and  allowed  tbe  aame 
to  be  tiled.  Tbe  special  replication  la  aa 
follows:  "L.  Spence,  for  use  of  Noab  Beck. 
V.  J.  G.  Robinson  et  ale.  Appeal.  Tbe 

Slalntlff  says  he  ought  not  to  bo  barred  of 
avlngand  maintaining  bis  action  against 
tbe  defendants  by  reason  of  the  matters 
cantained  In  tbe  plea  In  writing  by  them 
secoDdly  above  pleaded,  becaiue  he  aaya 
that  the  promissory  note  mentioned  and 
described  In  the  summons  la  this  action, 
and  filed  therewith,  was  npoo  tbe  face 
thereof  made  by  tbe  defendants  payable 
to  tbe  platntlfr  nt  Martin's  Ferry,  In  the 
state  of  Ohio,  and  by  tbe  laws  tA  said 
state  said  promissory  note  la  negotiable; 
and  tbe  plalntlD,  for  a  valuable  considera- 
tion, before  the  maturity  of  nald  promla- 
sory  note,  Indorsed  the  same  to  tfae  person 
for  whose  nse  this  action  is  brought,  said 
indorsement  being  made  at  said  Murtln's 
Ferry,  in  the  said  state  of  Ohio,  and  said 
Indorsee  having  no  notice  of  the  niatterw 
alleged  In  the  said  plea  at  the  time  aaid 
Indorsement  was  so  made  to  bin.  And 
this  the  plaintiff  la  ready  to  verify,  etc. 
J.  Babskl,  Atty.**  And  on  a  anbsequenC 
day  the  defendants  demurred  to  this  repli- 
cation, but  the  court  overruled  the  demnr- 
rer,  and  gave  Judgment,  after  trial  and 
verdict.  In  favor  of  the  plaintiff  against 
the  defendants  and  their  sureties  on  the 
appeal-bond.  Mo  bill  of  exceptions  was 
taken,  nor  was  there  any  motion  for  a 
new  trial  In  the  court  below.  Ndther 
does  the  record  disclose  that  any  excep- 
tion was  taken  by  the  defendant  to  the  ac- 
tion of  the  court  In  overruling  his  objec- 
tions to  filing  the  special  replica tlun,  or 
in  overroitng  bis  demurrer  to  tbe  same. 

Is  that  replication  a  part  of  the  record, 
and  can  we  review  the  action  at  the  cir- 
cuit court,  as  above  described?  Code,  e. 
131,  §  9,  provides  that  "any  purty  may 
avail  himself  olany  errorappearing  fm  the 
record,  by  which  he  is  prejudiced,  without 
excepting  thereto."  In  the  lending  caseof 
Dunks  v.  Khodeheaver,  26  W.  Va.  :t74,  287. 
Judge  Grkbn  suggests  that  this  0eaten<» 
should  read  as  If  It  were  written.  **  with- 
out taklngalormal  bill ofexceptlons,** this 
court  having  previously  In  several  otbw 
cases  made  a  similar  suggestion.  Perry 
V.  Horn,  22  W.  Va.  881.  I  doabt.  however, 
whether  we  are  at  liberty  to  curtail  the 
remedial  efficacy  of  tbe  act  by  Interpolat- 
ing any  other  lanjEoage  than  that  employed 
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In  tbe  act  Itself,  whlcb  la  perfectly  free  from 
all  amblsnity.  Tbe  Htate  ot  our  law  npon 
this  Hubject  will  be  (uuDd  more  accurate- 
ly Btated  by  Judge  S^YDiCR  in  Bank  t. 
ijhowacre,  2ft  W.  Va.  50:  **A  party  may 
take  advantage  in  the  appellate  eourt  of 
an  error  commftted  bj  tbe  trial  court  In 
peimlttfng  a  plea  to  be  filed,  tvbere  thei'ec- 
<jrd  shows  that  such  party  objected  to  the 
filing  of  such  plea  In  tbe  trial  court,  and 
tbat  be  need  not  in  such  cane  take  a  bill 
of  exceptlona,  or  except  to  tbe  action  of 
the  court  oTermling  hie  obiectlun.  Tbls 
rnle  la  equally  applicable  to  the  filing  of  a 
replicQtiou."  It  Is  true,  as  a  general  rule, 
that  It  errors,  or  suppoued  errors,  are 
committed  by  a  court  In  Its  rulings  during 
the  trial  of  a  caae  by  a  Jury,  tbe  appellate 
court  cannot  review  those  rulings,  Duleaa 
they  were  objected  to  at  the  time,  and  a 
bin  of  exceptions  filed  during  the  term, 
and  a  new  trial  asked  of  the  court  below, 
and  refused.  See  leading  case  of  Panks  t. 
Bhodehearer.  26  W.  Va.  274.  But  lu  this 
leadinKcase  n^erence  Is  made,andapproT- 
Ingly.to  what  was  said  in  Statev.Phares, 
24  W.  Va.  6S7,  as  foUows:  *'0r  course, It  is 
<1irferent  ff  the  error  is  In  tbe  pleadings,  as 
in  such  case  there  was  amlatrial."  And 
In  the  lateot  case  on  this  subject  fBrown 
V.  Brown.  29  W.  Va.  778.  2  8.  E.  Rep.  808) 
it  Is  said.  In  substance,  that,  If  a  demurrer 
to  the  declaration  has  been  improperly 
orermled.lbe  appellateeonrt  will  reverse, 
thouKh  no  bill  of  exceptions  was  taken, 
and  althoogb  there  was  no  motion  for  a 
Dew  trial.  The  reasons  for  this  dlstlnc- 
tltm  are  not  very  satisfactory.  Neverthe- 
less, we  may  regard  Itue  firmly  established 
In  this  state  tbat  where  there  Is  error  In 
the  declaration,  pleadings,  or  Judgment, 
committed  against  tbe  protest,  or  over 
tbe  demurrer  or  other  objection,  of  a  par- 
ty, the  same  may  be  reviewed  and  correct- 
ed In  this  court,  although  no  motion  has 
been  made  for  a  new  trial  In  the  conrt  be- 
low, and  no  exception  was  reserved  by 
bills  ol  exceptions  or  otherwise. 

Let  us  apply  these  principles  to  the  case 
In  hand.  No  exception  was  taken,  nor 
'waa  there  any  motion  for  a  new  tilaL 
The  special  replication  marked  "No.  2" 
was  filed  over  tbe  objection  of  the  defend- 
aiUs,  and  tbelr  demurrer  thereto  wasover- 
ruled,  and  this,  as  we  have  seen,  was  all 
that  was  necessary  for  the  purposes  of  re- 
view by  this  conrt.  Was  the  demurrer  to 
the  said  replication  prop«!rly  overruled? 
For  the  porpoae  of  demurrer,  the  facts 
«tated  In  the  replication  must  be  taken  aa 
true.  Therefore,  without  looking  at  tbe 
note  Itself,  we  must  regard  It  aa  a  nego- 
tiable instrument.  Indorsed  for  value  to  a 
special  Indorsee,  suit  npon  which  has  been 
brought  by  the  payee  for  tbe  use  of  tbe 
special  indorsee  and  bolder.  If  the  note 
were  not  negotiable,  this  could  be  done 
under  our  statute,  which  declares  that 
the  assignee  of  any  bond,  note,  account, 
or  writing  not  negotiable  may  maintain 
thereupon  any  action,  in  bis  own  name, 
without  the  addition  <rf" assignee,"  which 
tbe  original  obligee  or  payee  might  have 
brought,  bnt  shall  allow  all  Just  dls- 
connta,  not  only  againpt  himself,  but 
agalnat  the  asalgnor,  before  tbe  defendant 
bad  noUce  ot  tbe  aaalKoraent.  Aceordluff 


to  tbe  practice  nnder  the  Code  of  Virginia, 
the  aaagnie  could  Institute  tbe  suit,  where 
tbe  instrument  was  not  nesotiabte,  either 
In  his  own  name,  or  In  the  name  of  his  as- 
signor for  bis  use.  But  this  was  In  express 
derogation  of  the  rule  of  the  common  law 
that  only  be  who  had  the  strict  legal  title 
and  interest  had  tbe  right  of  action.  In 
cases  not  provided  lor  by  the  statute,  tbe 
principle  ol  tbe  common  law  must  be  held 
still  to  prevail.  If,  therefore,  by  tbe  In- 
dorsement of  a  negotiable  Instrument  to 
a  specific  indorsee  by  the  law-merchant, 
the  legal  title  becomes  vested  In  said  in- 
dorsee. In  the  absence  of  any  statntory 
provision  be  alone  can  sue  upon  tbe  in- 
strument. It  is  very  true  he  may  transfer 
his  right  to  another,  but  so  long  as  the 
legal  title  remains  In  him,  together  wich 
the  possession  ot  tbe  note  or  other  instru- 
ment, the  right  of  action  is  vested  in  bim 
alone.  Upon  principle,  this  would  seem 
to  be  a  correct  conclusion,  and.  although 
rases  ma;  be  found  tending  In  an  oppo- 
site direction,  this  poBitlon  la  sustained  by 
a  large  majority  of  the  better  authorities. 
The  text-writers  agree  with  couRlderable 
unanimity  In  stating  the  law  to  t>e  as  I 
have  construed  It.  Thus,  Mr.  Edwards 
says:  "The  platntlH,  In  an  action  upon 
a  bill,  check,  or  note,  must  show  In  hla 
declaration  his  right  to  sue  tbei-eon  In  the 
same  manner  as  every  othw  plaintiff  must 
show  B  sufficient  title  to  enable  him  to 
maintain  hla  anlt.  II  be  auea  as  the  In- 
dofsee  or.  bearer  of  a  bill,  be  must  show 
that  It  was  drawn  In  a  transferable  form, 
and  that  tbe  transfer  to  him  was  mode 
in  the  manner  permitted  by  Its  terms;  In 
short,  be  must  allege  all  that  is  necessary 
to  show  the  legal  title  vested  in  himself." 
Bdw.  Bills  &  K.  SS  928,  9S2.  So,  also.  Mr. 
Dani<>l:  "In  the  flrat  place,  an  indorse- 
ment In  full  1b  one  which  mentions  the 
name  of  the  person  in  whose  favor  It  la 
made,  and  to  whom  orto  whose  order  the 
sum  is  to  be  paid.  For  Instance,  '  Pay  to 
B.  or  order,'  signed  *A.,*1b  anindorsement 
In  full  by  A.»the  payee  or  bolder  of  the 
paper,  to  B.-  An  Indoraement  In  full  pr^ 
venta  tbe  bill  or  note  from  being  Indorsed 
by  any  one  but  the  indorsee,  and  none  but 
tbe  special  Indorsee  or  his  representative 
can  sue  upon  It."  1  Daniel,  Neg.  Inst.  { 
692.  Likewise  Mr.  Parsons:  "But  if  tbe 
plaintiff  has  neither  the  possession  of  the 
paper.nor  any  right  to  It  by  reason  of  any 
Interest  in  it,  he  cannot  recover  upon  IL 
The  legal  Intweat,  however,  is  sufficient  to 
support  the  action,  although  the  entire 
beneficial  Interest  has  been  transferred. 
And  an  agent  who  holds  a  bill  or  note 
payable  to  bearer  or  Indorsed  in  blank,  or 
to  whom  It  has  heea  Indorsed  lor  the  pur- 
pose of  collection,  may  sue  on  It  lu  bis  own 
name."  2  Pars.  Notes  &  B.  443.  It  will  he 
observed  that  tbe  author  Is  here  speaking 
of  notes  payable  to  bearer,  or  indorsed  In 
blank,  and  Mr.  Boblnsnn  in  hia  second 
volume  of  Practice,  (page  229.)  to  which 
we  are  cited  by  counsel  for  defendant  la 
error,  holds  the  same  language.  He  says: 
"The  beneficial  owner  of  a  bill  of  exchange 
or  negotiable  note,  which  Is  payable  to 
bearer  or  la  Indorsed  In  blcmk,  may,  saya 
Cbaneellor  Walworth,  Institute  a  eult 
thereon  In  a  court  of  law  In  tbe  name  of 
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any  od«  who  1b  wIIHhk  to  allow  his  name 
to  be  used  for  that  purpose;  and,  where 
the  defeodaoC  baa  no  legal  or  equitable  de- 
fense to  the  bill  or  note  aa  against  the 
real  owner  tbereof.hflcannotbe permitted 
to  show  that  the  nominal  plaintiff,  in 
whose  name  the  suit  Id  so  brought,  Is  not 
the  real  party  in  Interest."  On  the  same 
page,  however,  Mr.  BobloBon  draws  the 
proper  distinction,  and  says:  "As  a  per- 
son who  has  no  interest  in,  or  possession 
of,  a  bill  cannot  maintain  an  action  upon 
It,  it  Is  a  valid  defense  that  the  bill  was 
not  Indorsed  to  the  plaintiff,  and  that  he 
Is  not  the  holder  of  It."  See,  nlso,  pages 
227,  228.  The  distinction  between  a  note 
indorsed  In  blank  and  one  indonied  to  a 
special  Indorsee  Is  a  natural  and  proper 
one,  because.  In  a  suit  by  a  holder  upon 
the  former,  a  recovery  is  a  perfect  delenae 
to  the  maker  against  any  future  action, 
and  he  Is  deprived  of  no  defense  which  he 
might  legitimately  make.  On  the  other 
band,  ir  there  is  a  special  Indorsee,  the  de- 
fendant has  a  right  to  Inquire  in  what 
manner  the  title  to  the  note  haf  passed 
away  from  such  Indorsee,  and  a  recovery 
by  a  person  not  entitled  to  the  note  would 
be  no  defense  In  a  subsequent  action  by 
the  party  entitled.  In  the  case  of  Ritchie 
-V.  Moore,  5  Munf.  888,  It  was  held  that  the 
holder  of  a  bill  of  exchange,  with  several 
Indorsements  In  blank,  cnuld  maintain  a 
suit  upon  It,  because  he  had  the  right  to 
write  such  assignment  as  he  though  prop- 
er over  the  blank  Indorsements.  OnJthe 
other  hand,  In  thecase  of  Myers  v.  Frlftid, 
]  Band.  (Vu.)  14.  in  speaking  of  an  Instru- 
ment transferable  by  delivery  or  indorse- 
ment only,  the  court  says:  "In  the  case 
before  us  the  appellee  should  have  deduced 
hfs  title  to  the  note  under  that  cashier  to 
whom  it  was  confided  and  indorsed.  He 
could  acquire  no  property  In  It  from  an- 
other,—from  a  man  who  only  bad  the  pos- 
session of  It."  It  seems  quite  clear,  there- 
fore, If  a  negotiable  Instrument  not  paya- 
ble to  bearer  be  indorsed  specially  to  a 
particular  person,  while  such  person  re- 
mains the  bolder  and  legal  owuer,  the 
right  of  action  Is  in  him  alone,  and  none 
but  he,  or  his  personal  representative,  can 
fue.  If  this  conclusion  be,  then,  correct.  It 
follows  that  the  demurrer  to  the  special 
replication  should  have  been  snstalned,  be- 
cause,lf  the  matter  therein  contained  were 
true,  the  plaintiff  had  no  case  and  no  right 
of  recovery.  It  is  hardly  necessary  to  add 
that  the  defendants  were  manifestly  in- 
jured by  the  filing  of  this  Improper  repli- 
cation, and  the  judgment  of  the  circuit 
court  must  be  reversed,  with  directions  to 
that  court  to  award  a  new  trial,  to  l>e 
conducted  upon  the  princIpleB  herein  an- 
nounced, and  otherwise  according  to  law. 


State  v.  Peahib. 
(Suprame  Court  ^  A.i^^e^^  o/  Weit  Fkvlnla. 

OFrBMSBB  AOAINflT  ElBOTION  LaWB  —  QlVtKQ  LlQ> 
DOB  TO  VOTBB  —  IhDIOTHBNT  —  JUBT  —  ChaI.- 
LBIfOKS. 

1.  The  latter  olaase  of  section  10,  c.  B,  CSode, 
reads:  "And  If  any  person,  whethw  a  candidate 
or  not,  offer,  give,  or  dlstribate  any  Intoxicating 
drink  to  aity  votor  on  the  day  of  an  elecUon,  ho 


shall  forfeit  not  less  than  ten,  nae  more  than 
fifty,  dollars. "  Hetd  that,  In  an  indiotment  based 
on  this  section  of  the  statute,  it  being  chareed 
that  the  person  to  whom  the  IntoxicatTDg  drink 
was  given  was  a  legally  qualified  volar,  n  ia  not 
neoesaary  to  state  the  nets  oonstltatliig  socb 
peanoti  a  qualified  vot«r. 

2.  In  such  indiotment  It  Is  not  neoessazy  to 
allege  any  special  criminal  Intent,  but  the  sci- 
enter, or  general  criminal  Intent,  that  is,  ttiat 
the  accoBOd  knowingly  and  wiUfally  did  the  un- 
lawful oot.  Is  snfflcient. 

8.  The  offense  here  charged,  being  a  mlsde- 
moanor,  is  not  within  the  meaning  of  the  term 
"civil  oase, "  as  used  in  section  ai,  o.  110,  Code, 
and  therefore  the  accused  nas  not  entitled  to  a 
special  Jury. 

4.  But  under  seotlon  17,  e.  116,  the  accused 
was  entitled  to  challenge  four  Jurors  peremptori- 
ly, and,  this  having  been  refused,  the  Judgment 
and  verdict  are  set  aside,  and  a  new  trial  i* 
awarded. 
(SvUobiu  by  the  Court) 

Error  to  circuit  court,  Mercer  county; 
A.  0.  SNYnsR,  Judge. 

Indictment  of  George  W.  Pearls  for  giv- 
ing Intoxicating  drinks  to  a  voter  on  the 
day  of  an  election.  Defendant  was  con- 
victed, and  brings  error.  Reversed. 

David  E.  Johnston,  for  plaintiff  in  error. 
AJAvd  Caldwell,  Atty.  Oen.,  for  the  State. 

Holt,  J.  On  the  13th  of  March,  18S9. 
the  grand  Jury  of  the  circuit  court  of  Mer- 
cer county  found  an  Indictment  against 
George  W.  Pearis,  founded  on  the  latter 
clause  of  section  10,  c. 6.  Code  (2d  Ed.)  1891, 
p.  95.  The  whole  section  Is  as  follows: 
"If  any  person  who  is  a  candidate  for  any 
office  under  the  constitution  and  laws  of 
thla  state  shall,  himself  or  by  another, 
offer  to  give  or  distribute  aifiong  the  vot- 
ers any  intoxicating  drink  on  the  day  of 
the  election,  he  shall.  It  elected,  forfeit  his 
office,  and  on  proof  ol  the  fact  be  removed 
therefrom;  and  If  any  person,  whether  a 
candidate  or  not,  offer,  give,  or  distribute 
any  intoxicating  drink  to  any  voter  on 
the  day  of  an  election,  he  eball  fortelt  not 
leaa  than  ten.  nor  more  than  fifty,  dollars.  ** 
The  Indictment  was  demurred  to,  and  the 
demurrer  was  overruled.  This  is  one  ol 
the  errors  complained  of,  and  I  give  the 
Indictment  In  full:  "State  of  West  Vir- 
ginia, Mei-cer  county,  to-wit:  The  grand 

Jurora  of  the  state  ot  West  Virglnla^ln  i|nd 
or  the  body  of  the  county  of  Mercer,  np- 
on  their  oaths  preeent  that  on  the  6th  day 
of  November,  1888,  In  the  said  county  ol 
Mercer  and  state  of  West  Virginia,  at  an 
election  then  and  there  held  In  said  county 
for  the  election  of  state,  county,  and  dis- 
trict officers,  under  the  laws  of  the  state 
of  West  Virginia,  George  W.  Pearls  did 
then  and  there,  to-wlt.  In  the  said  county 
of  Mercer,  on  the  6th  day  ot  November, 
1888,  willfully,  wrongfully,  knowingly,  and 
unlawfully  give  to  one  Joseph  R.  Johnston 
an  Intoxicating  drink,  the  said  Joseph  R. 
Johnston  being  then  and  there  a  legally 
qualified  voter,  against  the  peace  and  dig- 
nity of  the  state.  J.  W.  Baub,  Pros. 
Atty.  Found  upon  the  evidence  of  Joseph 
R.  Johnston. "  It  Is  alleged  on  the  part  ol 
defendant  that  this  indictment  Is  bed, 
cause.  In  averring  that  Joseph  R.  John- 
ston Is  a  qualified  voter,  it  charges  only 
the  legal  result  M  certain  facts,  whereas  It 
should  charge  the  facts  out  ot  which  the 
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legal  reenit  arises,  that  Is,  tbe  facts  show- 
log  that  JobostoD  was  a  qualified  voter; 
and  that  it  falls  to  charge  the  wrong- 
fal  or  criminal  Intent,  without  which  tbe 
offense  does  not  exist. 

In  this  offense  nu  special  criminal  Intent 
la  necessary.  All  that  Is  needed  Is  thu 
averment  of  tbe  scienter, — the  general 
criminal  latent, — and  that  this  indictment 
contains,**  —willfully"  and  "knowingly " 
did  the  act  which  the  statute  forbids ;  and, 
being  conclnsively  presumed  to  know  the 
law,  the  only  rriralnal  Intent  need«>d  is 
both  alleged  and  proved.  As  to  tbe  other 
objection,  this  Indictment  follows  tbe  Ian* 
goage  of  the  statute  In  describing  tbe 
offenne,  and,  in  alleging  that  it  was  com- 
mitted, fully,  directly,  and  expreiisly  al- 
leges, without  any  uncertainty  or  amblga- 
ity,  all  the  essential  facts  of  time,  plactt, 
person,  and  other  circumstances,  so  as  to 
fix  the  Instance  given  as  a  definite  and  par- 
ticular violation  of  the  statute.  It  alleges 
that  Johnston,  to  whom  the  Intoxicating 
drink  was  given,  was  a  legally  qaallfled 
voter,  and  that,  tor  this  purpose,  is  a  mat- 
ter of  fact,  although  his  right  to  vote  is 
made  by  law  to  depeud  on  tbe  existence  of 
quite  a  number  ol  facts.  Any  other  rule 
would  require  the  allegation  that  he  was 
a  male  citizen  of  the  state,  etc.,  (section  1, 
art.  4,  Const.  W.  Va.,)  and  here  we  would 
be  where  we  started ;  for  citizen  or  not  a 
citizen  Is,  in  tbe  same  sense,  also  a  ques- 
tion of  law  and  fact.  All  tacts  with  which 
the  law  deals  are  more  or  less  complex. 
Involving  matters  of  law,  and  snrb  a 
mode  of  separation  of  law  from  fact  would 
involve  ns  in  an  endless  maze  of  aver- 
ments, confusing  and  perplexing  the  ac- 
cused,rather  than  giving  him  nottceof  the 
accusation.  If  it  had  been  an  Indictment 
against  Johnston  for  illegal  voting,  then 
It  miicbt  be  necessary  to  state  the  preciee 
facts  which  dlsqualttled  bim.  Pearce  v. 
State,  1  Sneed,  68.  We  think  the  indict- 
ment good,  and  tbe  demurrer  properly 
overruled.  The  defendant  was  not  enti- 
tled to  a  special  Jury,  for  section  21,  c.  116, 
Code.  p.  778,  (Ed.  1h91,)  allows  a  special 
Jury  In  civil  cases  only;  liut  by  the  seven- 
teenth section  of  chapter  116  he  did  have 
the  right  to  challenge  four  Jurors  peremp- 
torily. State  r.  Railroad  Co.,  15  W.Va. 
364.  This  the  circuit  court  denied  him, 
and  for  this  cause  the  Judgment  and  ver^ 
diet  must  be  set  aside,  and  a  new  trial 
awarded,  and  the  cause  is  remanded. 


Watt  et  ah  v.  Brookotbr  et  al, 

{Suipreme  Court  of  Appeal*  of  Wett  Virginia. 
Hov.^triS»l.J 

DUTH  OV  FtAIKTin  BBVOHK  JODOllBlfl^ATTOB 

KBT— POWKB  TO  COMPROMISE. 

1.  The  fact  that  a  sole  plaintlfl,  crone  of  sev- 
eral plaintiilb,  is  dead  at  uie  timo  of  the  iostitu- 
tion  of  an  autlon,  saoh  death  not  appearing  on 
the  reocml,  does  not  render  a  Judgment  th^etn 
void,  but  only  erroneous,  and  suoh  Jadgraent  Is  a 
Ueo  on  real  estate. 

3.  Ad  attorney  at  law,  employed  to  collect  a 
debt  merely  as  such,  has  no  power  to  oompromise 
after  Judgment,  and  accept  a  sam  of  money  less 
than  the  fall  amoant  of  the  Judgment  as  sausfSo- 

tiOD. 
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Appeal  from  circuit  court,  Ifonongalla 

county. 

Suit  by  Watt,  Lang  &  Co.,  for  uss  of 
Stephen  A.  Shepherd,  against  Joseph  S. 
Brooko  ver,  to  entorcea  Jadgmen  t.  The  bill 
was  dismissed,  and  plaintiffs  appeal.  Be- 

versed. 

Keck  &  SoB,toT  appellants.  Berkshire 
&  Sturglsa,  for  appellees. 

Brannon,  J.  A  Judgment  was  rendered 
In  the  circuit  court  of  Monongalia  county 
In  favor  of  plaintiffs  tor  9307.22,  with  in- 
terest and  costs,  In  an  action  by  Watt, 
Lang  &  Co..  for  the  use  of  Stephen 
A.  Shepherd,  against  Joseph  S.  Brook- 
over;  and  a  chancery  suit  was  brought 
by  Watt,  Lang  &  Co.  and  Shepherd 
against  Brookover  to  enforce  the  Judg- 
ment against  a  tract  of  45  acres  of  land, 
and,  the  bill  having  been  dismissed,  tba 
plaintltia  appeal  to  this  court.  It  Is  as- 
slgned  as  error  that  an  amended  answer 
was  allowed  to  be  filed  by  Brookover. 
He  filed  an  answer,  setting  up  that  be 
had  compromised  and  settled  tbe  judg- 
ment, and  the  cause  was  then  referred  to 
a  commissioner  to  ascertain  the  lands  of 
tbe  Judgment  debtor  and  the  Ileus  upon  It. 
Depositions  were  taken  by  both  Bidea. 
Tbe  commissioner  filed  a  report  allowing 
the  plaintiffs  their  debt  In  full,  and  Brook- 
over excepted  to  It.  Then  thedecreeotdls- 
missal  was  entered.  In  this  decree  it  Is 
stated  that  an  answer  and  amended  an- 
swer of  Brookov^er  were  read,  though  I  sea 
no  prior  order  filing  such  amended  answer. 
This  amended  answer  sets  up  that  defend- 
ant Brookover  had  learned  since  the  filing 
of  his  original  answer  that  John  W.  Watt, 
of  the  firm  ol  Watt,  Lang  ft  Co.,  and  a 
pl&lntiff  In  the  chancery  suit,  and  also  in 
the  action  In  which  the  Judgment  had 
been  rendered,  had  died  before  the  action 
at  law  was  brought,  and  that  tbe  said 
Judgment  was  a  nulUtjr  and  void,  and  no 
lien  on  his  land.  The  plalntilT  objected, 
and  excepted  to  said  amended  answer 
as  Irrelevant  and  Immaterial  and  as  o'- 
tered  too  late.  Tbe  decree  does  not  pass 
on  the  exception,  but  reads  the  amended 
answer  on  the  bearing,  and  Impliedly  over- 
ruled tbe  exception.  It  Is  sufficieut  to  say 
of  this  answer,  though  takeu  to  be  true, 
in  tbe  absence  of  a  replication,  that  the 
fact  which  It  presents  as  a  defense— that 
Is,  the  death  of  Watt— was  Immaterial, 
and  presented  no  defense  to  the  bill.  As 
regards  a  Judgment  against  a  party  dead 
at  its  rendition,  this  court,  in  King  v.  Bur- 
dett,  28  W.  Ta.  601.  held  such  Judgment 
not  void  for  tbe  fact  of  death  not  appear^ 
Ing  on  the  record,  and  that  It  was  a  Hen 
enforceable  In  chancery,  and  such  death 
cnuld  not  be  set  up  in  defense  of  a  bill 
to  enforce  'It.  In  Evans  v.  Spurgin,  6 
Orat.  107,  It  was  held  that,  the  death  of  a 
defendant  not  having  been  suggested,  a 
decree  cannot  be  Impeached  in  acollateral 
action  by  evidence  of  his  death.  I  think 
these  decisions  are  binding  authority  on 
OS,  and  in  principle  decide  this  point  in 
the  case.  I  shall  not  advert  to  the  many 
decisions  upholding  them,  as  Pres.  John- 
son tally  discussed  them  in  King  v.  Bur- 
dett.  In  Neale  v.  Utz.  75  Va.  480,  a  Judg- 
ment against  a  convict  was  held  onlm- 
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peachable  In  a  collateral  proceedios, 
though  tbe  party  wai  civiHter  mortuus. 
True.  theM  casra  were  caeea  of  Judgment 
against  persons,  wblle  here  It  is  the  case 
<il  one  of  the  partners  plaintiff  dead  at 
the  institution  of  tliu  action ;  bnt  I  con- 
cur In  the  opinion  expressed  in  I  Black, 
Judgru.  %  204,  that  such  a  case"  cannot  be 
•diKtiuguiahed  In  principle  from  that  of  a 
defendant  dying  while  the  action  is  pend- 
ing, where,  as  already  shown,  (section 
12fM,)  the  great  preponderance  of  authori- 
ty sustains  the  rnle  that  tbe  Judgment  is 
4it  least  Impervloaa  to  eoUateral  attack, 
and  must  be  vacated  or  reversed  by  prop- 
•er  proceedings.  Both  cases  are  equally 
sovemed  by  the  principle  that,  when  once 
the  jurisdiction  has  attached,  no  subse- 
quent error  or  irregularity  In  the  exercise 
of  that  JuriRdlcMon  can  makelts  judgment 
ToId."  Here  the  party  was  dead  at  the 
Institution  of  tbe  action  in  which  Judg- 
ment was  rendered.  Mr.  Black,  supra, 
Atates  tbe  law  to  be  tbat,  U  an  action  Is 
commenced  In  tbe  name  of  a  person  al- 
ready dead,  (as,  where  the  decedent  is  the 
nomlDal  plaintiff,  aud  the  one  for  whose 
benefit  the  snlt  Is  prosecuted  Is  the  real 
party  in  Interest,)  or  if  oneof  several  Joint 
claimants  is  dead  before  action  brought, 
It  la  held  that  the  defendant  must  take 
advantage  of  the  fact  by  plea  In  abate* 
oient,  at  the  peril  of  being  estopped  by  bis 
elleiice,  and  the  Judgment  for  pialutltf  will 
not  be  disturbed."  (The  fact  that  defend- 
ant did  not  know  of  h\H  death  can  make 
no  difference  as  to  this  point.)  In  Pow- 
ell T.  Washington,  IG  Ala.  8Uit,  It  was  held 
that  where  one,  baring  the  beneficial  in- 
terest In  a  note,  sued  In  tbe  name  of  a  dead 
payee,  and  there  was  Judgment  by  default, 
tbe  Judgment  was  valid,  and  coald  not 
■even  be  vacated  by  a  proper  proceeding 
to  vacate  It.  In  Milam  Co.  t.  Bobertson, 
47  Tex.  22*2.  and  Case  v.  Rlfelln,  1  J.  J. 
Marsh,  29,  it  was  held  thatn  Judgment  for 
or  against  a  party  dead  at  tbe  time,  his 
•death  not  appearing,  is  not  void.  Free- 
man on  Judgments,  %  1S8,  states  it  as  law 
that  Judgments  for  or  against  deceased 
parties  are  not  void,  and  that,  even 
where  the  fact  of  the  death  appears  In 
the  record,  they  are  not  void,  but  only 
Toldable,  aud  are  to  be  affected  only  by 
appeal.  I  am  of  opinion  that,  where  the 
fact  of  deatb  Is  apparent  in  the  record 
of  the  Judgment,  Its  rendition  would  be 
-error  of  law,  to  be  corrected  by  appellate 

f>roceM8;  and,  where  It  does  not  appeur 
u  the  record,  but  la  to  be  shown  aliunde, 
it  Is  called  error  In  fact, to  be  corrected  at 
common  law  by  writ  of  error  coram 
vobis,  and  now,  under  our  Code,  (1889,)  c. 
185,  §  1,  by  motion  in  lieu  of  that  writ. 
2  Tuck   Com.  Laws,  328  ;  4  Minor,  Inst. 

I  do  not  intimate  whether  this  ]udg- 
inentcould  have  been  affected  in  any  way; 
whether  the  naming  as  a  plaintiff  a  dead 
partner,  when  the  cause  ofactioneurvlved 
to  the  other,  who  was  alsoaparty,  would 
render  the  judgment  erroneous.  Some 
ca»ea  cited  by  authors  as  holding  that 
judgments  against  dead  persons  are  null 
^o  not  do  so.  The  word  "void"  may  be 
oaed  In  them,  bnt  In  the  sense  of  "errone- 
ous." They  were  eases  where,  by  proper 
proceedings,  tbey  were  sought  to  be  re* 


▼enied,  not  attacked  eoDatemlly.  8acb 
are  tbe  cases  of  Colson  v.  Wade,  1  Mnrph. 
43;  Burke  v.  Stokely.  65  N.  C.  669;  Muore 
T.BaBley.l8Ala.619.  Therelsa  widediCfer- 
ence  between  a  judgment  nnll  and  void 
and  one  erroneous  and  voidable;  tbe  one 
is  no  lien,  the  other  is untU reversed.  This 
Judgment  fa  not  a  nullity,  but  a  vnlM  lien 
on  the  laud  sought  to  be  subjected. 

Now,  as  to  the  defense  of  payment.  The 
defendant,  Brookover,  gives  evidence  to 
show  tlnit  he  compromised  the  Judicment 
with  Hough,  one  of  the  firm  of  Kreck  & 
Hough,  attorneys,  who  recovered  the 
Judgment,  and  paid  Hough  flOO  In  satis- 
faction of  it.  In  Wiley  v.  Mahood.  10  W. 
Va.  206.  and  Harper  v.  Harvey,  4  W.  Va. 
539,  It  was  held  tbat  an  attorney  employed 
to  collect  a  debt  can  only  receive  money 
for  payment,  and  cannot,  without  aathor- 
Ity,  accept  other  things  In  satlsfaotion  of 
it.  Here  money  was  lecelved,  but  mncfa 
less  than  the  debt.  Is  tbis  compromise 
valid?  Has  an  attorney  to  collect  a  debt 
authority  simply  as  snch  to  compromise 
and  accept  only  part  of  a  debt  as  lull  sat- 
isfaction? Chief  Justice  Marshall.  In 
Holker  v.  Parker,  7<:rancb.  486,  said  that 
he  had  not.  I  do  not  here  refer  to  tbe 
question  of  the  power  of  an  attorney  to 
compromise  pending  litigation  to  obtain 
Judgment.  In  England  it  seems  to  be  set- 
tled In  such  case  that  he  has  nnthorlty  to 
compromise,  but  In  America  there  is  great 
conflict  of  decision  on  the  subject,  the  pre- 
ponderance of  authority  seeming  to  be 
against  snch  power,  though,  as  that 
point  is  not  Involved  here.  I  have  not 
fully  examined  tbe  authorities.  Se^  note 
to  section  24,  Story,  Ag.  (9tb  Ed.;)  Pres- 
ton V.  Hill.  50  Cal.  43.  19  Amer.  Rep.  M7, 
note  in  41  Aroer.  Rep.  847;  De  Lools  v. 
Meek,  50 Amer.  T>ec. 491;  Huston  v.  Mitchell. 
16  Amer.  Dec. 606;  1  Lawson,  Rights,  Rom. 
Ai  Pr.  §  171,  and  notes.  This  is  a  case 
where  there  was  no  appearance  of  con- 
tention as  to  the  right  to  the  debt,  and  Its 
amount  has  been  fixed  by  final  Judgment, 
but  there  was  some  constderable  doubt 
whether  the  Judgment  could  be  reallied. 
It  is  clear  that  no  express  authority  to 
compromlee  tbe  debt  was  given.  We  are 
of  opinion  that  under  these  circumstances 
the  attorney  had  no  implied  antbority  to 
receive  part  of  the  Judgment  in  full.  In 
Granger  v.  Ttatchelder.  54  Vt.  248,41  Amer. 
Rep.  S46,  an  attorney  received  part  of  a 
Judgment  fn  money,  and  the  execution 
which  had  been  levied  on  property  claimed 
by  others  was  returned  satisfied.  Tbe 
court  held  that  tbe  attorney  bad  no 
power  to  recelveleas  than  tbe  fall  amount. 
So  In  Robinson  v.  Murphy  tbe  supreme 
court  of  Alabama  said  that  the  Judgmunt 
terminated  thelltlgatlon  andita  uncertain- 
ties, and  coDclaslvely  ascertained  tbat  tbe 
plaintiff  was  to  have  from  the  defendant 
a  fixed  amount;  that  the  powers  of  the 
attorney  are  not  co-equal  and  co-exten<slve 
with  thOHe  of  the  client,  and  be  could  ac- 
copt  nothing  leas  than  the  full  amount  of 
the  Judgment.  See  note  to  Oraoger  v, 
Batchelder,  41  Amer.  Bap.  847.  So  It  was 
held  In  Beers  v.  Hendrickson,  46  N.  Y.  065; 
Lewis  V.  Woodruff.  15  How.  Pr.  559;  Wil- 
son V.  Wadleigh,  36  Me.  496;  Harrow  v. 
Farrow,7B.Mun.ia6;  Chambers  v. Miller, 
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7  Watts,  63;  Town  ol  Wblteball  v.  Keller. 
100  Pa.  St.  105;  1  I^wrou,  RiKbta,  Rem. 
&  Pr.  171 ;  2  Block,  Judgm.  §  98U.  J  me  no 
aathority  to  the  reverse.  Bat,  thonfcb 
ttalfl  cumpromlBe  will  not  discbarse  tbe 
jadgmeut,  we  tbink  tbe  Judgment  Bbould 
be  credited  with  |100  paid  under  euld  com- 
promlee  ae  of  16th  day  of  April, 
Here  It  Is  aselesfi  to  detail  uvldence  furtber 
than  to  say  that  Brookover  swears  powl- 
tlvely  to  tbe  payment,  and  Gall  Hubert  bat 
be  saw  tt>e  receipt,  since  lost,  wblcb  bad 
been  given  by  Hongb.  Tbe  evidence  is 
not  entirely  coDTluclng,  but  we  conclude 
that  It  should  be  allowed.  Tbe  decree  is 
reversed,  and  the  cause  remanded,  with 
direction  tu  enter  a  decree  for  the  Judg- 
ment, subject  to  such  credit,  and  to  en- 
force It  as  a  lien  against  tbe  land  In  tbe  rec- 
ord deurlhed. 


Taylor  v.  Ohio  RrvBB  R.  Co. 

(Supreme  Court  of  Appeals  of  Wat  Virainia. 
Itov.  21, 1891.) 

AOTIOX  AOAIX8T  DOMBBTIO  RklLBOAD  COKPAKT— 

Service  or  Sumuons. 
Service  of  a  Buramons  in  an  action  before 
a  jaatice  ftgainst  a  domestic  rallro&d  uorporatlon 
upon  its  presictent  must  be  in  the  county  in  which 
he  resides,  end  the  return  most  show  that  fact, 
else  it  is  Invalid.  A  Jndjrment  based  ona  return 
of  service  not  showing  that  fact,  there  being  no 
appearance,  is  void. 
{SuUabm  bu  the  Cowrt.) 

Error  to  circuit  court,  Mason  county. 

Action  by  Adam  Taylor  against  the 
Ohio  River  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings 
error.  Reversed. 

V.  B.  Arcber,toT  plaintiff  In  error.  Siaip- 
aoa  £  Howard  and  Jamea  B.  Meaager,  for 
defendant  in  error. 

Bkannon,  J.  Adam  Taylor  recovered 
Jadgment  before  a  Justice  of  Maaon  coun- 
ty against  the  .Ohio  River  Railroad  Com- 
pany apoD  the  verdict  of  a  Jury,  and  the 
case  went  to  the  circuit  court  by  certio- 
rari; and,  the  Judgment  having  been  there 
atHrmed,  the  company  brought  the  case 
to  this  court.  The  point  of  error  assigned 
against  tbe  Judgment  is  that  tbe  return  of 
service  of  the  sumtnnns  to  answer  tbe  ac- 
tion, upon  the  president,  while  it  shows 
such  service  to  have  been  made  In  Mason 
county,  does  not  show  that  It  Is  the  coun- 
ty of  bis  residence.  The  Code,  (Ed,  1887,) 
c.  50,  $  84,  reads  asfoltows:  "(34)  Unless 
otherwise  specially  provided,  such  process 
or  order,  and  any  notice  against  a  corpo- 
ration, may  bv  served  upon  the  president, 
canhler,  treasurer,  or  chief  officer  thereof, 
or  tf  there  be  no  such  officer,  or  if  be  be  ab- 
sent, on  any  officer,  director,  trustee,  or 
agent  of  tbe  corporation,  at  its  principal 
ofHce  or  place  of  business,  or  in  any  coun- 
ty In  which  a  director  or  other  officer  or 
any  agent  of  said  corporation  may  i-eslde. 
Bat  service  at  any  time  may  be  made 
upon  any  corporation  In  the  manner  pre- 
scribed for  similar  proceedinKS  In  the  cir- 
cuit court."  Sections  35-37  provide  for 
service  on  foreign  corporations,  foreign 
insurance  and  express  companies  and 
bunks,  and  need  not  befurtber  mentioned. 
Tben  section  38  provides  as  foUowa:  "  (38) 
v.l3s.K.no.37— 64 


Service  on  any  person  uuder  either  of  the 
last  four  sections  shall  be  in  tbe  county 
in  which  he  resides,  and  the  return  must 
show  this,  and  state  on  whom  and  when 
the  service  was;  otherwise  the  service 
shall  not  be  valid."  Leaving  out  the  clos- 
ing clause  of  section  34,  authorizing  for 
process  In  Justices'  courts  similar  service 
to  that  for  process  In  suits  In  circuit 
courts,  it  would  seem  to  be  very  plain 
tAut  a  return  ofservfee  on  a  president  of  a 
domestic  corporation,  not  showing  that 
tbe  service  was  made  in  the  county  of  his 
residence,  would  be  bad.  But  It  is  con- 
tended that  said  closing  clause  adds  to 
Its  preceding  provisions,  and  gives  an  ad- 
ditional mode  of  service,  provided  by  an- 
other section  of  tbe  Code,  namely,  section 
7,  c.  124,  and  that  this  service  and  return 
will  be  Boatalned  by  that  section.  That 
section  1b  as  follows:  "(7)  It  shnll  besufil- 
clent  to  serve  any  process  against  or  no- 
tice to  a  corporation  on  its  mayor,  pres- 
ident, or  other  chief  officer,  or  any  person 
appointed  pursuant  to  law  tn  accept  serv- 
ice of  process  for  it,  or  In  bis  absence  from 
tbe  county  or  mnniclpal  corporation,  to 
tbe  officer  of  which  tbe  process  is  dintited, 
It  ahull  be  sufficient  to  serve  the  notice  or 
process,  if  tbe  corporation  to  be  served 
he  a  city,  town,  or  village,  on  two  mem- 
bers of  the  council,  and  If  It  be  not  a  city, 
town,  or  village,  on  the  secretary,  cashier, 
or  treasurer,  and  If  tht^re  be  none  such,  or 
he  be  absent,  on  a  member  of  the  board  of 
trustees,  directora.  or  visitors.  If  there 
be  not  wltiiln  the  state  any  other  person 
on  whom  therecan  be  service  as  aforesaid, 
service  on  a  director,  agent,  (including, 
in  the  case  of  a  rultroad  company, a  depot 
or  station  agent  in  actual  employment  of 
the  company.)  or  other  officer  of  tbe  cor- 
poration against  wliicb  the  case  Is,  shall 
be  sufficient. " 

To  justify  the  omission  of  the  return  to 
show  that  this  service  was  in  tbe  county 
In  which  the  president  of  the  company 
resided.  It  Is  urged  that  while,  if  the  serv- 
Ice  were  tested  only  by  section  34  of  chap- 
ter 50  without  Its  closing  clause,  tbe  re- 
turn would  be  bad,  yet  as  under  such  clos- 
ing clause  the  service  may  be  under  sec- 
tion 7  of  chapter  124,  and  as  this  section 
does  not  require  the  return  to  show  that 
the  service  was  In  the  county  In  which  the 
president  resided,  tbe  return  Is  good.  It 
this  be  so,  tben  this  unreasonable  result 
would  follow, namely :  Service  on  the  cor- 
poration president  Is  authorized  under 
both  sections.  You  serve  on  such  presi- 
dent. One  section  requires  the  return  to 
Bliow  that  it  was  In  tbe  county  of  bis  resi- 
dence; the  other  does  not.  In  one  breath 
the  law  says  that  fact  must  be  shown; 
in  the  same,  that  It  need  not:  an  enact- 
ment and  repeal  in  tlie  same  act;  a  com- 
mand and  a  retraction  in  tbe  same  In- 
stant. If  there  were  any  persons  named 
In  section  34  for  service  of  process  not 
named  In  section  7,  it  might  be  said  with 
some  force  that  where  service  was  on  one 
named  In  section  but  not  In  section 
7,  .the  return  must  show  service  In  his 
county,  but.  It  on  one  named  In  both,  it 
need  not;  but  there  are  none  named  Insec- 
tlon  34  not  named  in  section  7,  and  there 
are  some  named  In  section  7  not  named 
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In  section  34.  Until  cbapter  59.  Act«  1887, 
waH  adopted,  section  S4  did  not  con- 
tain Bald  cloalnjc  claune;  bnt  in  1887  the 
section  was  amt'nrled  by  adding,  "or  In 
any  county  in  which  a  director  or  otlier 
officer  or  any  agent  of  said  corporation 
may  reside.  But  service  nt  any  time  may 
be  made  upon  any  corporation  In  tlie 
manner  prescribed  for  aiinltar  proceedings 
in  the  circuit  court.**  Here,  as  pertinent 
to  the  legislative  intent,  It  Is  to  be  noted 
that  at  the  date  of  this  amendment  the 
legislature  still  held  to  the  policy  of  hav- 
ing tile  service  In  Justices'  courts  in  the 
county  where  the  person  served  resided ; 
for.  while  intending  no  Itjnger  to  limit  the 
place  of  service  on  any  officer,  director, 
truatee,  or  agent  of  the  corporation  to 
the  principal  offlce  or  place  of  business, 
bnt  extending  it  to  the  extent  of  the  coun- 
ty, yet  it  limited  It  to  the  county  of  resi- 
dence; a  circumstance  tending  to  show 
that,  ill  mailing  the  closing  clause,  It  did 
not  Intend  to  dispense  with  the  provis- 
ion of  section  SH  requirlns  service  in  the 
county  of  residence.  What  does  this  cloa- 
Ing  clanse  mean?  It  had  been  found  that 
Che  law  did  not  afford  anfficlent  facility  of 
service  of  process  Issued  by  justices,  and 
It  was  thought  proper  to  give  the  right  to 
serve  such  process  on  the  same  persons 
on  whom  process  in  other  L-ourtsmlght'be 
served.  There  were  some  persons  speci- 
fle<l  In  section  7  on  whom  circuit  court 
process  could  be  served,  but  on  whom  jus- 
tices* process  could  not  be  served ;  for  In- 
Htnnce.  a  person  appointed  under  section 
37.  c  54,  to  ai'cept  service  of  process,  and 
especially  railroad  station  agents,  Included 
In  section  7,  but  not  in  section  34,  und 
perhaps  others,  such  as  mayor,  council- 
men,  and  trustees,  so  as  to  expressly  name 
them,  to  avoid  qaestlon  as  to  whether 
they  would  be  Included  under  section  34. 
It  was  simply  to  make  the  right  to  serve 
Justices'  process  co-extensive  with  process 
of  other  courts,  so  far  as  regardh  the  per- 
Hons  on  whom  service  should  be  made, 
ami  not  to  dispense  with  the  requirrmonts 
of  section  3S  of  the  Justices' chapter,  touch- 
ing only  the  place  of  service  and  the  re- 
turn, requiring  the  service  to  be  In  the 
county  of  iwidence  ol  the  person  served, 
and  that  the  return  should  show  that 
fnct.  and  the  person  and  date  of  service, 
ir  the  legislature  Intended  that  those  re- 
quirements should  cense,  why  did  it  leave 
section  38  intact?  Pid  it  amend  section 
34  by  udding  tiie  closing  clause  with  the 
very  purpose  of  no  longer  requiring  service 
in  the  county  wherein  the  ptif'^on  served 
resided,  and  yet  forget  section  38,  and 
leave  it  stnndfnir?  We  cannot  say  this; 
and,  If  its  continuance  WHS  In  fnct  by  in- 
advertence, that  does  not  alter  it,  for 
there  it  stands,  and  this  court  cnnnot 
repeal  it.  All  these  provisions  are  in  the 
rode,  and  are  in  part  m&teiia,  and,  under 
the  familiar  rule,  all  these  sections  must  be 
held  up  before  our  eyes,  and  each  given  a 
force  and  meaning,  and  assigned  a  func- 
tion, If  not  In  utter  and  Irreconcilable  con- 
flict. Thus  we  give  section  3b  f.ie  plain 
meaning  spoken  by  Its  letter,  requiring 
))rocess  aealnst  corporations,  eniauating 
from  Justices'  courts,  no  matter  on  what 
penton  served,  whether  one  named  In  sec- 


tion 34  of  chapter  50  or  section  7  of  chai>- 
terl24,  to  be  served  In  thecountyln  which 
the  person  served  resides,  and  the  return 
to  show  that  fact.  Suppose  the  legisla- 
ture. In  amending  section  34.  Instead  of 
amending  by  adding  the  closing  clause, 
had  Incorporated  in  the  section  every  one 
of  the  persons  speclQed  In  section  7  for 
service  of  prorciss.  Who  would  doubt 
that  section  38,  requiring  service  to  he  In 
the  county  of  residence,  would  npply? 
Has  it  notineffect  done  the  same.thlng  by 
the  closing  clause?  For  the  pnrpf>KPi4  of 
this  question,  every  person  specified  in 
section  7  is  to  be  regarded  as  if  specified 
expressly  In  section  34,  and  then  comes 
section  88,  broadly  declaring  tliat  Rervice 
on  any  person  under  eltherof  the  laiit  four 
sections— 34  being  one  ot  them— shall  be 
in  the  county  In  which  the  person  resides, 
and  that  the  return  must  show  that  fact 
or  be  Invalid.  The  case  of  Hallway  Co. 
V.  Ryan,  31  W.  Va.  364,  «  S.  E.  Bep.  92*.  is 
pointed  authority  to  overthrow  the  re- 
turn of  service  In  this  cane,  as  it  bolds 
that  a  return  of  service  of  a  summons 
from  a  Justice  against  a  corporation, 
showing  a  service  on  an  attorney  in  fact 
appointed  to  accept  service  of  pruccm, 
was  bad,  because  It  failed  to  show  that 
it  was  served  in  the  county  of  bis  resi- 
dence; and  the  Judgment  was  held  void. 
Now  note  that  such  atti>rney  to  accept 
service  is  one  not  named  In  section  Zi,  e. 
50,  bnt  named  In  section  7.  c.  124;  yet  It 
was  necessary,  that  case  held,  to  serve  in 
the  county  of  his  residence.  Bat  It  la  said 
that  the  cfiurt  In  that  case  overlooked 
entirely  the  closing  clause  of  section 
True,  It  is  not  mentioned  In  the  opinion, 
but  we  must  not  assume  that  it  was 
overlooked ;  and,  moreover,  It  could  not 
have  altered  the  dei'Islon.  Bat  fur  the 
suggestion  that  said  clause  was  over- 
looked, we  should  not  have  reconsidered 
the  question. 

Therefore  we  reach  the. conclusion  that 
thejudgment  of  the  Justice  was  erroneous. 
— Indeed  void, — as  being  rendered  without 
appearance  upon  areturnofservlcebrand- 
ed  by  law  as  invalid;  a  judgment  without 
service  of  process,  and  therefore  without  Ju- 
risdiction of  the  person.  Railway  Co.  v. 
Kyan, supra ;  Freem.  Judgm.  §§  49.'),  521 :  I 
Black.  Jndgm.  §  220;  Capehart  r.C'unnlns- 
ham,  12  W.  Va.  750.  For  these  reasons  the 
judgment  of  tliecircultcourtls  reversed  ami 
annulled;  and,  this  court  rendering  such 
Judgment  as  that  court  should  have  ren- 
dered, the  Judgment  ot  the  justice  Is  rv- 
versed  and  annulled,  the  verdict  of  the 
jury  set  aside,  and  the  case  remanded  tu 
the  circuit  court. 


Long  v.  Ohio  Biver  B.  Co. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  Siij.  189L.} 

Cbbtioraim  to  Jcbticb— Filiso  Petitiok— 

Laches. 

1.  In  applying  to  the.  circuit  court  for  a  writ 
of  certiorari  to  the  Jud^ont  of  a  justice,  under 
chapter  110  of  the  Code,  the  general  rule  ts  that 
the  petitioDcr  must  present  bis  petition  witldD  10 
da;9  after  the  Jadgment  complulned  of  is  ren- 
dered, according  lo  the  analogy  of  appeals  in 
seittion  1&4,  chapter  60,  of  the  Code. 

9.  But  it  iD4y,  and  io  a  proper  case  should. 
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be  eranted  after  the  expiration  of  10  days,  and 
within  90  days  after  the  date  of  the  judfrmtint, 
when  the  partv  otherwise  entitled  to  the  writ 
Btaall  show,  by  nis  own  oath  or  otherwiae,  good 
osose  for  his  not  tiavliig  apidied  for  snoli  writ 
within  the  10  days. 

8.  A  case  in  which  the  above  rule  against 
laches  is  laid  down  and  applied. 
{Syllabus  bu  Oie  Court.) 

Appeal  from  circuit  court,  Maeim  cooDty. 

FetltioD  of  the  Ohio  Rivor  Railroad 
Company  for  a  writ  of  certiorari  to  re- 
view thtijadjfnientol  ajnaticenf  tbe peace. 
Tbecoart  qaashedand  dl8uilsi*ed  the  wilt, 
and  petitioner  appeals.  .\fHruied. 

V.  B.  Arcber,  tor  appellant.  SlmpaooA 
Ho  ward,  for  appellee. 

Holt,  J.  On  the  28th  nf  December,  18S9, 
J.  M.  Long,  plalntifl  below  and  appellee, 
brought  suit  before  a  Justice  of  Maeon 
county  against  tbe  Ohio  River  Railroad 
Company,  tbe  appellant,  for  tbe  recovery 
of  f200,  theTalueol  onemare.the  property 
of  the  plaintiff,  killed  by  defendant  on  its 
railroad.  The  defendant  appeared,  and 
the  case  was  flxed  for  trial  to  be  liad  on 
January  81,  1890.  FlalotiO  demanded  a 
Jury,  and  a  jory  of  six,  having  been  duly 
selected  and  sworn,  and  having  heard  the 
evidence  and  received  tbe  inatrucflons 
g:lven  by  tbejastice  at  the  Instance  of  the 
defendant,  and  witboat  objection  by  plain* 
tiff,  rendered  a  verdict  for  pialntitf,  assess- 
ing hie  damages  at  $200.  Defendant  at 
once  moved  the  justice  to  set  aside  the 
verdict,  and  grant  a  new  trial.  The  jus- 
tice overruled  tbe  motion,  and. defendant 
excepted,  and  prayed  that  bill  of  excep- 
tions No.  1  bp  signed,  sealed,  and  made 
part  of  tbe  record,  "  which  bill  of  excep- 
tions [quotlngfrom  tbedocketof  the  mag- 
istrate] has  not  been  taken  as  yet."  On 
the  verdict.  Judgment  was  rendered.  Fn- 
der  chapter  110,  S  4,  of  the  Code,  the  judge 
of  thecircuitcourtof  Mason  county  award- 
ed defendant  a  writ  of  certiorari  on  28tb 
April,  1390,  tbe  day  of  defendant's  applica- 
tion. Oil  l^th  May,  1890,  plaintiff.  Long, 
by  his  attorneys,  moved  the  circuit  court 
of  Mason  county  to  quash  and  dismiss  the 
writ  of  certiorari  upon  the  ground,  as  ap- 
pears by  the  argument,  that  neither  bill 
of  exceptions  nor  writ  of  certiorari  were 
applied  for  and  obtnlne<1  in  due  time ;  and 
tbe  cause  1b  here  for  review  on  writ  of  er- 
ror obtained  by  defendant. 

The  counsel  have  argued  the  ease  main- 
ly upon  the  merits.  The  principal  use  of 
this  writ  with  us  before  1868  was  to  bring 
Qp  records.  In  whole  or  in  part.  In  aid  of 
Home  other  proceeding;  but  the  statute  of 
1882,  as  now  found  in  the  Code,  p.  742,  c. 
110,  has  very  niucb  enlarged  its  scope,  giv- 
ing power  to  rehearafter  Judgment  on  the 
evidence  certified,  as  well  as  correct  errore 
In  law,  and  in  a  proper  case  to  retain  for 
trial  de  novo,  being  thus  In  effect  an  aj>- 
peal  from  the  judgment  of  a  Justice  in  a 
certain  class  of  cases.  In  obedience  to  the 
writ,  the  record  should  be  certified  and  re- 
turned "In  tbe  condition  In  which  It  was 
■when  tbe  writ  came  to  tbe  coui't  below." 
"Tn  all  such  cases  removed  as  aforesaid 
from  before  a  justice  to  the  circuit  court, 
wherein  tbe  amount  In  controversy  is 
more  tban  fllteea  dollars,  and  In  which  the 


Judgment  of  the  Justice  Is  net  aside,  [the 
case]  shall  be  retained  In  said  court,  and 
disposed  of  as  If  originally  brought  there- 
in." Section  3,  c.  110,  Code.  It  lay  at 
common  law  In  all  civil  actions  before 
Judgment,  where  the  courts  of  king's 
bench  and  common  pleas  had  jurisdiction, 
and  could  administer  the  same  justice  to 
tlie  parties  as  the  court  below,  and  was 
there  retained  and  tried.  Under  our  stat- 
ute. It  lies  after  Judgment,  and  the  circuit 
court,  after  reversing  the  judgment  com- 
plained of,  retains  it  for  final  dlBpoultlon 
If  the  amount  In  controversy  Is  more  than 
$15.  The  petition  for  the  writ  should  dis- 
close a  proper  case  upon  Its  face,  and 
when  Issued  it  may  be  dismissed  without 
a  hearing,  when  Improvldently  awarded. 
But  It  Is  now  under  our  statute  a  remedy 
of  great  Importance,  and  constant  use, 
and  should  be  upheld  and  applied,  within 
Its  proper  scope,  to  the  end  of  meting  out 
substantial  justice.  In  a  proper  cane  the 
writ  may  on  motion  be  superseded  before 
Its  return,  as  that  It  was  improvidently 
awarded ;  and  by  motion  to  quash  It  may 
be  quashed  on  any  proper  ground  after 
the  return.  But  the  language  of  the  mo- 
tion is  not  material,  so  that  It  give  notice 
of  tbe  thing  asked  to  be  done ;  nor  the  lan- 
guage of  the  order  of  the  court.  If  it  prop- 
erly directs  that  it  be  done.  "It  should 
not  be  granted  where  the  party  Heektng  It 
has  been  guilty  of  laches,  and  generally, 
and  In  analogy  to  the  writ  of  error"  (or 
appeal,)  not  where  the  time  within  which 
these  latter  could  be  brought  baa  expired. 
Sees  Amer.  ft  Eng.  Kne.  Law,  p.  64,  and 
authorltlee  cited;  Poe  v.  Machine- Works,  ' 
24  W.  Va.  517,  621,  where  tbe  general  doc- 
trine of  the  writ  as  at  common  law, 
and  as  modified  by  our  recent  statute,  is 
stated  end  discussed.  See.  also,  1  Tidd, 
Pr.  399.  And,  In  cases  where  the  party 
has  permitted  the  time  for  appeal  to  ex- 
pire, certiorari  will  not  Issue  for  relief  un- 
less upon  a  special  showing  nnmlxed  with 
any  blame  on  the  part  of  such  party.  Poe 
V.  Macblne-Works,  24  W.  Va.  517. 

Following  the  analogy  here  pointed  out 
to  appeals  from  Justices  undersectlons  164- 
174  of  chapter  50  of  the  Code,  as  applied  to 
like  cases,  the  petition  for  the  writ  should 
be  presented  within  10  days  after  the  judg- 
ment is  rendered  by  the  Justice;  or,  it 
not  within  that  time,  then  It  must  be  pre- 
sented wltbln  90  days  after  the  date  of  the 
judgment  complained  of,  and  in  addition 
tbepetltloner  must  show,  by  his  own  oath 
or  otherwise,  good  canse  for  his  not  hav- 
ing applied  forthe  writ  within  thelO  days. 
As  to  what  constitutes  Kood  cause,  see 
Lowther  v.  Davis,  3S  W.  Va.  182, 10  S.  E. 
Rep.  20;  Hubbard  v,  Yocum,  80  W.  Vn. 
740,  5  S.  E.  Rep.  867;  Machine  Co.  v.  Flod- 
ing,  27  W.  Va.  540;  Ruffner  v.  Love,  24  W. 
Va.  181.  It  appears  by  the  petition  for 
the  writ  o\  certiorari,  and  from  the  tran- 
script returned,  tliat  the  judgment  was  ren- 
dered on  tbe  31at  day  of  January,  1890, 
and,  by  the  vacation  order  allowing  the 
writ,  that  it  was  presented  to  the  Judge 
on  the  28tb  April,  1890,  being  within  the  90 
days;  but  the  petitioner,  the  Ohio  River 
Railroad  Company,  does  not  state  or  show 
in  tbe  petltlun,  or  In  any  other  mode,  any 
cause  In  excuse  or  Jaatlfleatton  of  its  not 
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having  preuputed  such  petition  for  the  writ 
within  tbelUdays.  "In  all  cases  the  party 
prajhif;  lor  this  remedy  must  have  merit 
on  hlB  Bide,  and  pursue  It  In  proper  time. 
Time  bos  always  been  considered  an  Im- 
purtant  circumstance  in  the  application 
for  the  writ,  and  redress  by  this  means 
should  be  eouf^ht  as  soon  as  possible  after 
the  happening  of  the  event  which  rendered 
It  necessary  to  i^esort  to  It.  **  See  Foe  v. 
Machine- Works,  24  W.  Va.  517.  and  casen 
cited.  Some  limit  of  time  must  be  adopt- 
ed, and  the  one  statedabove  as  tu  api>eals 
seems  to  lumlsh  a  peculiarly  fit  and  ap- 
propriate analogy.  Whether  It  is  to  be 
adhered  to  with  the  same  inflexibility  as 
U  it  were  prescribed  by  statute,  need  not 
be  considered  In  advance  of  the  occasion. 
Whether  In  a  proper  case,  npon  a  special 
showing,  it  maybe  granted  after  the  90 
days,  no  opinion  Is  now  giveu.  The  rail- 
road company  lu  this  case  bas  been  guilty 
of  iaches  In  applying  for  the  writ,  for 
which  no  excuse  or  Jnstiflcatlon  has  been 
alleged  or  shown,  bo  that  the  Judgment  of 
the  circuit  coart  of  Mason  county  of  IStb 
May,  1t^,  qaashing  and  dlBmlsslng  the 
writ  of  oerttorari,  must  be  affirmed. 


BURDETT  V.  Al.LEN. 

(5uf>r«m«  Court  qf  Appeals  of  West  Virginkt. 

Dec.  <,  1891.) 

AmHus  BuNXiNo  AT  Large— IxpODXi>iiia—C(»c- 
BTiTUTioxAii  Law. 
The  charter  of  a  city  or  town  located  Id 
this  state,  and  the  ordinaooeB  ordaloed  by  lbs 
■council  Id  pursuance  of  the  provlsloos  of  sectioos 
*28  and  29  of  chapter  47  of  the  Code,  may,  as  an 
or  police  regulation  and  power,  provide  for 
thetakingup  and  Impoandingoattle,  hogs,  horses, 
«heep,  and  other  anlinals  found  running  at  targe 
In  the  public  streets  during  the  night,  and  for 
selling  them  to  pay  charges  lor  Imponndlng,  etc, 
without  Judiolal  inqair;  or  determination,  upon 
notice  being  given  to  the  owner;  and  suoh  provis- 
ions will  not  be  unconstitutional,  as  authorizing 
the  forfeiture  or  conflscatioo  of  propwty  without 
due  process  of  law,  or  without  oompensatlon. 
(f^Itohut  by  Vie  Court.) 

Error  to  clrcuU  court,  Kanawha  county. 

Action  of  detinue  by  S.  C.  Burnett 
against  Hover  Allen.  Judgment  for  plain- 
tiff.  Defendant  brings  error.  Reversed. 

W.S.  LaldJey.loT  plaintiff  In  error.  8.  V. 
Bardett,  in  pro.  per. 

English,  .t.  On  tho  7th  day  of  August, 
1889,  S.  C.  Burdett  instituted  an  action 
of  detinue  against  Dover  Allen  before  G. 
W.  Hai.i.,  a  Justice  of  the  peace  of  Kana- 
wha county,  in  which  the  plaintiff  com- 
plained that  the  defendant  unlawfully 
withheld  Irnm  him  one  brindle  cow  of  the 
value  of  950.  The  plaliitlH  tiled  affidarit 
and  gave  bond  for  the  linmediate  posses- 
sion of  the  property.  On  the  28th  day  of 
August  the  case  was  heard,  and  judgment 
was  rendered  for  the  plain  tlH  that  he  re- 
tain possession  of  the  property,  and  that 
he  recover  from  the  detendant  bis  costs  in 
said  suit.  From  this  Judgment  thedefend- 
ant  took  an  appeal  to  tlie  circuit  uourt  uf 
snid  county,  and  on  the  10th  day  of  April, 
ISSO,  said  appeal  was  submitted  to  the  cir- 
cuit court  of  Kanawha  county  upon  an 
afireed  statement  of  the  facts,  upon  con- 
sideration whereof,  and  after  hearing  the 


argument  of  counsel  thereon,  the  said 
court  was  of  opinion  that  the  ordlnaoce 
of  the  city  of  Charleston  In  relation  to  the 
imponndlng  and  sale  of  animals  Is  uncon- 
stitutional, and  rendered  Judgment  for 
the  plaintiff  for  said  property  claimed  In 
said  action,  and  for  coats,  and  from  this 
Judgment  the  defendant  applied  tor  and 
obtained  thia  writ  of  error. 

It  was  agreed  between  the  plaintiff  and 
the  defendant  that  the  following  am  the 
facts  to  be  taken  as  proven  by  tbe  respei-t- 
Ive  partlf«:  By  the  plaintiff:  That  he 
lives  in  Charleston,  and  that  he  in  the 
owner  of  the  row  which  the  suit  Is  about; 
that  on  the  evening  of  the  7th  day  of  Au- 
gust, 1889,  tbe  plaintiff  found  bis  said  cow 
In  charge  of  Dover  Allen,  the  city  ponnd- 
master,  and  that  he  demanded  tbe  release 
of  his  cow,  which  was  refused  until  the 
charges  therwn  were  paid,  and  to  pay 
the  same  or  any  sum  tbe  plaintiff  declined, 
aud  thereupon  he  brought  said  action, 
and  tbe  said  cow  was  delivered  to  him  by 
the  constable  on  tbe  order  of  the  justice 
aforesaid,  and  that  on  the  trial  of  said  ac- 
tion before  the  said  Justice  Judgment  was 
given  for  the  plaintiff,  the  said  court 
holding  that  said  ordinance  under  which 
the  said  cow  was  held  was  unconstitu- 
tional and  void.  Also  the  charter  and 
ordinances  of  the  city  were  put  in  evi- 
dence. By  the  d^endant:  That  be  wa« 
on  the  6th  day  of  August,  1889,  and  bas 
since  been,  and  la  yet.  pound-master  of 
the  city  of  Charleston ;  that  be  was  then, 
and  is  yet,  exercising  tbe  duties  of  said 
office  under  and  by  virtue  of  the  ordi- 
nances of  said  city ;  that  on  the  night  of 
the  6th  day  of  August,  1SS9,  between  10 
and  12  o'clock,  the  said  Allen,  with  two 
boys  he  had  to  assist  him  in  hunting  tor 
and  driving  In  stray  cows,  were  out  on 
the  street,  and  tonnd  said  cow  of  plalntlir 
in  the  public  street,  and  that  they  drove 
her  to  tbe  city  pound,  and  fastened  her 
therein  that  night,  and  kept  her  in  said 
pound  until  taken  away  by  the  constable 
thenexcday ;  tbatontheerenlngof  t.isTth 
of  August  tbe  plaintiff  came  and  demanded 
bis  , cow,  claiming  her,  and  defendant  de- 
manded his  lees,  etc,,  allowed  him  by  the 
city  ordinance,  which  at  that  time  amount- 
ed to  two  dollars,  and  the  plaintiff  refused 
to  pay  the  same,  and  thereupon  the  de- 
fendant reFuned  to  give  up  the  cow.  and 
tbe  plaintiff  brought  said  action  before 
J  ustice  Hall,  and  upon  his  order  the  con- 
stable took  the  cow  from  the  defendant; 
that  tbe  eald  charges  of  two  doUars  are 
atiti  unpaid;  that  upon  the  trial  before  the 
said  justice  hla  decision  was  that  the  said 
city  ordinance  waa  unconstitutional  and 
void,  and  he  gave  Judgment  for  the  plain- 
tiff, from  which  Judgment  the  said  defend- 
ant appealed;  that  tbe  said  lot  in  which 
said  cow  waa  Impounded  was  tbe  city 
pound,  made  so  ander  and  by  virtue  of  an 
ordinance  adopted  June  30, 1887;  and  this 
was  all  the  evidence  adduced. 

The  counsel  for  tbe  defendant  !n  error 
contends  that  the  ordinance  of  the  city  of 
Charleston  under  which  the  property  of 
said  defendant  lu  error  was  seized  and 
Impounded  is  void  because  (1)  there  U  no 
express  authority  conferred  by  tbe  char- 
ter! dther  In  chapter  47  of  the  Code  or  the 
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special  charter  ol  the  city  of  Charleston : 
that  the  power  to  impound  and  sell  anl- 
maU  muBt  be  expreselj  conferred,  and  a 
general  authority  given  to  prevent  ani- 
mals from  Fanning  at  lari^^e  Is  not  suQl- 
clent.  The  first  section  of  chapter  47  of 
t lie  Code  provides  that  "a  city,  town,  or 
rillaKe  heretofore  eBtablished,  (other  than 
the  city  of  Wheeling,)  may  exercise  all  the 
powers  conferred  by  this  chapter,  al- 
though the  same  may  not  be  conferred  by 
their  charter,  and  that,  so  far  as  said 
chapter  confers  powers  on  the  municipal 
authorities  of  a  city,  town,  or  village, 
(other  than  said  d'y  of  Wheeling,)  not 
conferred  by  the  charter  of  any  such  city, 
town,  oryillage,  the  same  shall  be  deemed 
an  amendment  to  said  charter;"  and  sec- 
tion 28,  which  prescribes  the  powers  and 
duties  of  the  council,  provides,  among 
other  things,  that  snch  council  shall  have 
power  therein  "to  prevent  hogs,  cattle, 
horses,  f-heep,  and  other  animals  and 
fowls  of  all  kinds  from  going  at  large  In 
such  city,  town,  or  village; "  and  section  29 
ol  said  chapter  provides  that,  "to  carry 
Snto  effectthese enumerated  powers  and  all 
others  conferred  upon  such  city,  town,  or 
Tillage,  or  Its  council,  by  this  chapter,  or 
by  any  future  act  of  the  legislature  nf  this 
state,  the  council  ehnll  have  the  power  to 
make  and  pass  all  needful  orders,  by-la ws, 
ordinances,  resolutions,  rules,  and  regula- 
tions not  contrary  to  the  constitution  and 
laws  of  the  state, and  toprescrlbe.lrapose, 
and  enact  reasonable  fines,  penalties,  and 
Imprisonments  In  the  county  jail.  ■  •  • 
Such  fines,  penalties,  and  Imprisonments 
shall  be  recovered  and  enforced  under  the 
Judgment  of  the  mayor  of  such  city. town, 
or  village  or  the  person  lawfully  exercising 
his  functions."  The  ordinance  of  the  city 
of  Charleston  In  reference  to  the  public 
pound  was  put  in  evidence  In  tblBCa8e,aod 
the  first  section  thereof  provides  that  the 
Incloflun;  attached  to  the  city  hall  be,  un- 
til otherwise  ordained  by  the  council,  con- 
stituted the  public  poundfor  the  Impound- 
ing of  animals  therein  subject  to  be  Im-' 
pounded.  It  also  provides  In  section  2 
that  "It  shall  be  unlawful  for  any  person 
being  the  owner  or  having  charge  of  any 
cow,  calf,  or  ox  to  allow  the  same  to  run 
at  large  between  sunset  and  sunrise  In 
any  of  the  btreets,  lanes,  alleys,  or  com- 
mons of  said  city  below  the  Elk  and  Pied- 
mont roads;"  and  section  4  provides:  "It 
shall  he  the  doty  of  the  ponnd-master,  on 
view  or  information,  forthwith  to  take 
np  all  or  any  such  animals  running  at 
large  as  aforesaid,  aud  shut  up  the  same 
Id  the  public  pound, "  there  to  be  retained 
and  fed  until  disposed  of  as  thereinafter 
provided.  Section  5  provides  that  the 
owner  shall  be  notified  forthwith;  and 
section  6  provides  that.  In  cafie  the  owner 
shall  not  within  48  hours  after  giving  said 
noticn  appear  and  prove  his  right  to  such 
animal,  the  pouud-master  shall  make  his 
return  to  the  mayor,  setting  forth  the 
nnniher  and  kind  of  animals  taken  up, 
time  when  taken,  owner  of  the  animal, 
If  known,  the  fact  of  giving  the  notice, 
and  that  48  hours  have  pasned  since  such 
notice  was  given  or  poHted,  and  thiit  the 
animal  or  animals  still  remain  in  the 
pound  unclaimed.  Section  7  pruvidea  that 


the  mayor  shall  then  direct  the  sergeant 
to  advertise  and  sell  said  animals,  and 
prescribes  the  mode  of  advertisement; 
and  further  directs  that  the  sergeant  shall 
make  return  to  the  mayor  of  his  proceed- 
ings, and  shall  pay  all  surplus  money 
arising  from  said  sales  to  the  treasurer; 
and  section  9  provides  that  "any  person 
being  the  owner  •  •  •  of  such  aulmul,** 
who  shall  within  one  year  show  to  the 
mayor  that  be  was  such  owner,  shall  have 
any  surplus  In  the  hands  of  tlw  treasurer 
arising  from  the  sale  of  such  animal  paid 
over  to  him.  said  surplus  to  be  paid  on 
theorderof  the  conncll.  Tbeseordlnances, 
enacted  under  the  power  bo  to  do  von-^ 
ferred  by  section  29  uf  chapter  47  of  the 
Code,  appear  to  me  to  confer  express  au- 
thority upon  the  pound -master,  acting  In 
connection  with,  and  under  the  supervision 
uf,  the  mayor,  to  Impound  cattle  found 
running  at  large  In  the  city,  and  hold  them 
until  the  Fees  and  costs  are  paid,  or  to  sell 
the  same  after  notice  to  the  owner,  and, 
after  deducting  said  costs  and  fees,  to  pay 
the  residue  to  the  owner  when  he  asserts 
his  claim  thereto.  It  Is  true  that  Dillon 
on  Municipal  Corporations  (volume  1,  | 
150)  states  that  "power  to  Impound  and 
forfeit  domestic  animals  musthe  expressly 
granted  to  the  corporation,  and  that 
laws  or  ordinances  authorizing  the  officers 
of  the  corporation  to  Impound,  and,  upon 
taking  specified  proceedings,  to  sell,  the 
property,  are  penal  in  their  nature,  and, 
where  doubtful  In  their  meaning,  will  not 
be  coustrned  to  produce  a  forfeiture  of  the 
property,  but  rather  the  reverse;"  and 
then  proceeds  to  state  that  the  powers 
conferred  must  be  strictly  followed  in  or- 
der to  constitute  a  valid  sale  uf  such  ani- 
mal. In  the  case  under  conslderatluu, 
however,  no  sale  took  place;  the  Hulmal 
was  only  taken  up  and  impounded,  and, 
under  sectiun  28  of  chapter  47,  providing 
That  the  council  of  such  city,  etc.,  shall 
have  power  therein  to  prevent  cattle  from 
going  at  larse  therein,  taken  In  connec- 
tion with  section  29  of  the  same  chapter, 
authorizing  the  council  to  make  and  pass 
ail  needful  orders,  by-laws,  ordinances, 
and  resolutions,  etc.,  not  contrary  to  the 
constitution  and  laws  of  the  state,  to  car- 
ry  into  effect  said  power,  the  impounding 
officer,  nnder  the  provisions  of  the  ordi- 
nances above  mentioned,  would  surely 
have  the  authority  to  take  up  'and  Im- 
pound such  animal  found  running  at  laige 
at  night  in  the  streets  of  the  city. 

There  were  no  steps  taken  In  this  case, 
so  far  as  the  evidence  discloses,  to  sell  the 
cow  that  had  been  Impounded,  and  the 
question  raised  by  the  nctlon  of  detinue 
was  simply  whether  the  animal  was  un- 
lawfully detained  by  the  pound-.master  at 
the  time  said  action  of  detinue  was  Insti- 
tuted. The  evidence  shows  that  the  cow 
was  Impounded  on  the  night  of  the  6th  of 
August;  that  the  plaintiff  demanded  her 
on  the  7th, and, said  demand  being  refused 
unless  the  charges  were  paid,  said  plain- 
tiff at  once  brought  his  action  of  detinue; 
HO  that  the  only  question  really  presented 
for  our  consideration  is  whether  the  cow 
was  lawfully  detained  at  the  time  said  ac- 
tion was  brought.  As  Is  sut^gested  by 
counsel  for  the  plaintiff,  however,  our 
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Code,  c.  61,  provides  tor  taking  op  eetraya 
found  upon  the  land  of  a  pereon.  and,  aft- 
er giving  the  'uotlce  therein  prescribed,  if 
the  owner  does  not  appear  in  four  weeks, 
the  person  taking  up  such  estray  may 
have  the  same  appraised,  as  therein  pro- 
vided, by  three  freehalders,  who  shall  re- 
turn their  certificate  with  the  warrant  tn 
the  clerk  of  the  county  court,  who  shall 
record  it,  and  post  a  copy  at  tlie  front 
door  of  the  court-house  on  the  nest  court- 
day;  and,  If  the  owner  of  such  property 
shall  not  appear  In  30  days  after  said  copy 
has  beeu  so  posted,  and  the  valuation 
thereof  be  under  $15,  or  if  such  value  be  as 
much  as  f  16.  and  the  owner  does  not  ap- 
pear after  the  said  certificate  has  been  pub- 
lished as  aforesaid,  and  also  three  tiroes 
In  a  newspaper  published  nearest  to  the 
place  where  such  pcoperty  was  taken  up, 
it  shall  belong  to  theowner  of  tlie  laud  on 
which  It  was  taken,  and  the  former  own- 
er may  at  any  tJn:e  recover  the  valuation 
money  after  deducting  the  fees  and  charge. 
This  has  been  the  law  of  Virginia  and  of 
this  state  for  many  years,  and,  so  far  as 
we  know,  no  question  lias  been  raisc^d  In 
regard  to  the  constitutionality  or  validity 
of  the  law.  Again,  it  is  an  every-day  oc- 
curreuce  In  the  cities  of  our  state  that 
men  are  arrested  for  disorderly  conduct 
and  violation  of  the  city  ordinances,  and. 
If  found  guilty,  they  are  not  only  locked 
up.  but  are  compelled  to  work  on  the 
streets  to  pay  their  fines,  and  thus  their 
labor,  which  Is  their  property  os  much  as 
anything  else  they  have,  is  taken  from 
them  to  discharge  the  penalty.  Under  the 
common  law  the  right  of  distress  damage 
feasant  existed,  and  the  cattle  found  tres- 
passing were  liable  to  diatress.  and  it  was 
held  in  the  ease  of  Anscomb  v.  Shore,  1 
Taunt.  261,  that  no  action  lies  against  one 
who  distrains  cattle  damage  feasant  for 
impounding  them.  Instead  of  accepting 
compensation  for  the  damages  tendered 
before  the  cattle  were  Impounded.  See  6 
Wait,  Act.  &  Def.  c.  17,  p.  639,  where  the 
authorities  are  collated  upon  this  subject, 
so  that  this  matter  of  impounding  cattle 
la  not  a  mere  creature  of  the  statute,  but 
existed  at  common  law. 

Counsel  lor  the  defendant  in  error  con- 
tends that  the  property  taken,  as  the  cow 
In  this  case  was,  was  so  taken  without 
due  process  of  law,  and  refers  to  Cooley, 
Const.  liim.  pp.  863,  864,  but  we  find  the 
author  says :  "  A  statute  which  authorizes 
a  party  to  seize  the  property  of  another 
without  process  or  warrant,  and  to  sell 
without  notification  to  the  owner  for  the 
punishment  of  a  private  trespass,  and  in 
order  to  enTurce  a  penalty  agaiust  tho 
owner,  can  find  no  justification  in  the  con- 
stitution." Cattle  running  at  large  at 
night  in  a  public  street  of  a  city  or  town 
cannot,  however,  be  regarded  as  commit- 
ting a  private  trespass.  Section  oof  the 
ordinance  proven  in  this  case  provides  that 
the  pound-master  shall  forthwith  notify 
the  owner,  etc.,  and  section  7  of  the  same 
ordinance  provides  that  the  mayor  shall 
direct  the  sergeant  to  advertise  and  sell, 
etc.  Thus  it  appears  that  the  pound- 
master's  doty  is  to  take  up  the  animal, 
notify  the  owner,  and  report  the  facts  tu 
the  mayor;  and  when  a  sale  is  to  be  made 


It  Is  made  by  the  sergeant  under  the  direc- 
tion of  the  mayor,  who,  by  section  39  of 
chapter47  of  the  Code, is  ex  oScioa  Justice 
and  conservator  of  the  peace  within  the 
limits  of  the  city.  In  the  case  of  Davidson 
V.  New  Orleans,  96  U.  S.  97,  the  court 
holds  in  the  second  point  of  the  ayllabua 
as  follows:  "The  court  auggeata  the  diffi- 
culty and  danger  of  attempting  an  au- 
thoritative definition  of  what  It  Is  fur  a 
state  to  deprive  a  person  of  lile,lil>erty,  or 
property  without  due  process  of  law, 
within  the  meaning  of  the  fourteentli 
amendment,  and  holds  that  the  enuncia- 
tlou  of  the  principles  which  govern  each 
case  as  it  arises  la  the  better  modeof  arriv- 
ing at  a  aonnd  definition ; "  and  in  point  3 
the  court  aays:  "Thlacourt  has  hereto- 
fore decided  that  due  process  of  law  does 
not  in  all  cases  require  a  resort  to  a  court 
of  Justice  to  assert  the  rights  of  the  parties 
against  the  Individual,  or  to  impose  bur- 
dens upon  hia  property forthe public  QHe;* 
citing  Murray  v.  Imprciveoient  Co.,  18 
How.  272,  and  McMlllen  v.  Anderson,  95 
U.  S.  37.  In  1  Dill.  Mun.  Corp.  481,  note  2, 
we  find  "  an  ordinance  directing  the  Im- 
pounding and  sale  of  animals  for  coats 
and  expenses, "  but  not  Imposing  a  penal  ty , 
held  valid  under  a  charter  authorizing  the 
Impounding  and  sale  "for  any  penalty  im- 
posed by  any  ordinance  or  regulation  and 
all  costs;"  citing  Ft.  Smith  v.  Dodaon,  46 
Ark.  '296;  that"Bnch  an  ordinance  Is  valid 
and  takes  effect  whether  the  owner  resides 
In  the  town  or  not;**  citing  Rose  v.  Hardle, 
98  N.  C.  44,  4  S.  E.  Rep.  41.  We  also  find 
that  Tledeman,  In  his  valuable  work  on 
Limitations  of  Fullce  Power,  anya  on 
page 506:  "The clash  of  Interest  tiet ween 
atock-raising  and  farming  calls  for  the  In- 
terference of  the  state  by  the  Institution 
of  police  regulations;  and  whether  the 
regulations  shall  subordinate  the  stock- 
raising  interest  to  that  of  farming,  or  vice 
versa,  in  the  case  of  an  Irreconcilable  dif- 
ference, as  is  the  case  with  respect  to  the 
going  at  large  of  cattle.  Is  a  matter  for 
the  legislative  discretion,  and  Is  not  a  Ju- 
dicial question.  In  the  exercise  of  tbla 
general  power  of  control  over  the  keeping 
of  live-stock  the  state  or  municipal  cor- 
poration may  prohibit  altogether  the  mn- 
nlng  at  large  of  such  animals,  and  comp^ 
the  owners  to  keep  them  within  thelrown 
inclosures,  and  provide  as  a  remedy  for 
enfoixing  the  law  that  the  animals  found 
astray  shall  be  sold,  after  proper  notice 
to  the  owner,  and  time  allowed  for  re- 
demption, paying  over  to  the  owner  tlie 
proceeds  of  sale,  after  deducting  what  Is 
due  to  the  state  in  the  shapu  of  penalty. " 
The  power  granted  by  the  legislature  to  the 
cities  and  towns  of  our  state  to  prevent 
cattle  and  other  animals  from  running 
at  large  In  their  streets  Is  a  police  power. 
Intended  tor  the  protection  of  tbecitisens, 
and  tn  enable  them  to  enjoy  the  streets 
and  public  thoroughfares,  and  to  prevent 
depredations  on  yards  and  gartlens  by 
breachy  stock  during  the  night,  when  the 
same  are  unwatched  and  unprotected. 
There  is  necessity  for  immediate  action 
when  cattle  are  found  upon  the  pnblie 
street  at  night.  As  la  frequently  the  case, 
the  officer  may  be  ignorant  as  to  the 
ownerahip  ol  the  cattle  thus  found  on  the 
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street,  and.  In  order  ttaat  the  object  of  the 
ordinance  may  be  made  effective,  be  must 
proceed  at  once,  and  arrest  the  animal, 
without  waiting  for  any  Judicial  inveuti- 
gation  aa  to  whether  the  nelzure  may  be 
lawful.  If  It  were  otherwise,  and  the 
officer  waited  unlll  a  Judicial  investiga- 
tion shoQld  take  place,  the  animal  would 
be  Kone,  and  the  ordinance  would  prove 
abortive  and  Inoperative.  In  order,  then, 
to  enforce  the  ordinance,  such  cattle  must 
be  Impounded;  they  mutit  alHO  be  cared 
for  and  fed,  and,  if  no  owner  comee  for 
tbem,  they  munt  be  sold,  to  use  a  comniou 
ezpresHion,  "to  prevent  them  from  eatioK 
their  heads  off." 

This  qnratlon  has  been  before  the  courts 
in  the  state  of  New  York,  and  In  the  case 
of  Cook  V.  QregR,  46  N.  ¥.  480,  the  court' 
beld  that  the  provisions  of  the  acts  an- 
tfaorlslng  the  seizure  of  animals  trespass- 
ing upon  private  pr^mlseii  areconstitu- 
tional;  that  "the  act  does  not  impose  a 
penalty  for  the  trespass,  but  simply  pre- 
scribes and  fixes  a  remedy  therefor;  and 
remedies  are  clearly  irltbin  the  peculiar 
province  of  legislation.  The  temporary 
fleliure  and  detentlftn  of  property  as  au- 
thorised by  the  statute,  awaiting  Judicial 
aetloD,  In  not  violative  nf  the  provision 
of  article  1,  section  ti,  of  the  constitution, 
directing  that  no  perHon  shall  be  deprived 
of  property  without  due  process  of  law." 
See,  also.  Hard  v.  Nearing,  44  Barb.  472. 
Also,  In  the  case  of  Campau  v.  Langle.v, 
39  Mlcb.  451,  (t  was  held  that  "a  statute 
allowing  animals  running  at  lurge  in  a 
public  highway  to  be  taken  by  any  per- 
Huu  and  publicly  sold  by  a  public  officer, 
and  providing  that,  after  the  expenses 
of  the  proceedings  and  of  keeping  the 
animals  were  paid,  the  remainder  should 
be  paid  over  to  the  owner,  who  should 
be  allowed  a  certain  time  within  which  to 
redeem  them,  is  to  remedy  a  public  griev- 
ance, and  is  not  unconstitutional,  as  di- 
vesting property  rights  without  due  pro- 
cess of  law. "  .\lHo,In  the  caseof  Wilcox  v. 
Hemming,  5R  Wis.  144.  15  N.  W.  Rep.  435, 
it  WHS  held  that  "a  oity  charter  and  or- 
dinances may,  aa  an  exercise  of  police 
power,  provide  for  the  taking  up  and  Im- 
poanding  of  animals  found  running  at 
large  in  the  public  streets,  and  for  selling 
them  to  pay  the  expenses  of  impounding, 
etc..  without  judicial  inquiry  or  determina- 
tion;  and  sucl)  provisions  will  not  be  un- 
constltutiontii,  as  authorizing  the  forfeit' 
ure,  condemnation,  or  coDflscatlon  of 
property  without  due  process  of  law  or 
wttboQt  compensation."  iludge  Cooley, 
In  his  work  on  Constitutional  Limita- 
tions, p.  5fi8,  says:  "So  beasts  may  be 
prolilbited  from  running  at  large  under 
the  penalty  of  being  seized  or  sold:" 
citing  numerous  authorities  In  support 
of  the  proposition.  And  iSetlgwlck  on  the 
Construction  of  Statutory  and  Cunstltu> 
tlonal  Law,  p.  435,  under  the  head  of  **  Po- 
lice Powers, "  says :  "  The  clause  prohibit- 
ing the  taking  of  private  property  with- 
out compensation  is  not  Intended  ns  a  lim- 
itation ol  the  exercise  of  those  police 
powers  which  are  necessary  to  the  tran- 
quHity  of  every  well-ordered  community, 
nor  of  that  general  power  over  private 
property  which  1b neceasary  fur  tbe  orderly 


existence  of  all  governments ; "  and  in  a  note 
we  find  that  "siimmarystatutory  proceed- 
Ines  for  the  seliure.  detention,  and  sale  of 
stray  animals  running  at  large  have  been 
sustained;"  c-itlng  numerous  authorities. 
Numerous  otherauthorlties  might  be  cited 
Id  support  of  the  validity  of  such  laws 
and  ordinances,  but,  as  we  think,  enough 
have  been  mentioned  to  show  how  said 
statutes  and  ordinances  arer^arded,  and 
how  the  question  is  considered  by  the  ele- 
mentary authors  upon  the  subject  and  by 
the  highest  courts  of  the  different  stntes, 
at  least  to  Indicate  the  weight  of  author- 
ity so  far  as  I  have  bad  au  opportunity 
of  examining  them  npuu  the  subject. 
There  can  be  no  question  that  the  city  of 
Charleston,  under  its  charter  aa  amended 
by  chapter  47  ot  the  Code,  and  tbe  or- 
dinances which  were  in  evidence,  had  the 
right  to  take  bp  and  impound  the  cow  of 
the  defendant  In  error,  which  was  all  that 
bad  been  done  at  the  time  tbe  owner  took 

gosseseion  of  ber  by  giving  the  required 
ond  In  bis  action  of  detinue;  but,  If  tbe 
defendant  in  error  had  not  seen  proper  to 
bring  said  action,  and  had  allowed  said 
cow  to  be  sold  after  the  requirements  of 
said  ordinance  had  been  complied  with. 
In  my  opinion  a  sale  of  said  animal  under 
tbe  provisions  ot  said  ordinance,  and  a  dis- 
position of  tbe  proceeds  of  said  sale  as 
therein  directed,  would  have  violated  no 
provlelon  of  the  constitution.  Fur  these 
reasone  tbe  Judgment  complained  of  must 
be  reversed,  and  the  defendant  in  error 
must  pay  the  costs,  and  the  cause  Is  re- 
manded to  tbe  circuit  court  ot  Kanawha 
county. 


Thompson  et  al.  v.  Douglass  et  al. 

(Supreme  Court  of  Appeals  of  Wett  Virginia. 
Dec.  7,  1891.) 

What  CossTiruTEa  Sulk  —  Liabimtt  or  Fzrsox 
Rbcbivixo  Goods — Exclusion  or  Jcrob. 

1.  The  mere  exclosiou  of  a  ]aror  upon  a  chal  - 
lenge  for  cause  upon  iosufflcient  ground  will  not 
be  cause  for  reversal. 

2.  Where  one  sends  goods  to aoother  asunder 
a  sale,  and  at  the  same  time  sends  a  bill  ot  the 
goods,  and  the  goods  and  bill  reach  the  one  to 
whom  they  are  sent,  whether  he  ordered  them  or 
not,  in  law,  he  will  be  regarded  as  a  purchaser, 
unless  within  reasonable  time  be  ulther  returns 
the  goods,  or  notifies  the  sender  that  he  will  not 
accept  them. 

8.  What  is  reasonable  time,  is  a  question  of 
fact  for  the  Jury. 

4.  Where  such  goods  reach  the  person  to 
whom  they  are  so  sent,  though  not  ordered  by 
him,  he  will  be  regarded  as  purchaser,  if  he  ex- 
orcises acts  of  ownership  over  them,  or  treats 
them  in  a  way  inconsistent  with  a  recognition  of 
another's  ownership. 

G.  Where  one  so  sends  goods  to  another,  and 
be  disclaims  to  have  purchased  them,  but  per- 
mits a  third  person  to  take  them,  and  con  vert  them 
to  his  own  use,  this  will  make  htm  liable  aa  pur- 
chaser. 
(Syllabiu  by  the  Court.) 

Error  to  circuit  court,  Barbour  county. 

Action  ol  Hut^umpsit  by  G.  W.Thomp- 
son and  H.  C  Jackson,  partners  trading 
as  Thompson  &  Jackson,  against  8.  C. 
DougluBB  and  others,  partners  trading  as 
H.  C.  Douglass  &  Co.  Judgment  for  plain- 
tiffs, and  defendants  bring  error.  Be- 
versed. 

Melville  Peek,  for  plalntltfa  in  error. 
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Sam  V.  Woods  and  WilUam  T.  Ice,  for 
delendauta  In  error. 

Brannon,  J.  ThompBon  &  Jackson 
bruufclit  an  action  of  assumpsit  against 
S.  C  Douglass  &  Co.  In  the  circuit  court  ol 
BHrbour  county, and  recovered  judgment; 
and  the  defendants  brought  the  caae  to 
tblB  conrt.  The  first  point  of  error  made 
against  the  Judgment  Is  that  the  court  ex- 
cluded five  persons  from  the  Jury  because 
they  were  Indebted  to  one  of  the  defend* 
ant  firm.  Challenges  of  jurors, called  chal. 
lenges  to  the  polls,  are  of  two  kinds,— per- 
emptory and  lor  cause.  Li^rd  Coke  said, 
as  we  can  say  to-day,  that  peremptory 
challengee  were  allowed  the  party  "upon 
his  own  dielike,  without  showing  any 
cause."  Our  law  ailown  each  party  iu 
civil  cases  four  such  challengee;  and  In 
felony  cases,  to  the  state,  "two,  and  the 
accuHed,  six.  Challenges  for  cause  are  di- 
vided by  the  common  law  Into  challenges 
lor  principal  cause  and  challenges  tu  the 
favor,— the  former  being  where  the  cause 
nsBigned  positively  dlsqualitled ;  the  lat- 
ter being  causes  which,  though  not  con- 
elQslTely  disqualifying,  yet  threw  suspi- 
cion of  bias  on  the  juror.  Principal 
challenges  were  tried  liy  tlie  court,  chal- 
lenges to  the  favor  by  three  triers;  and; 
while  thene different  modes  of  trial  of  chal- 
lenges existed,  it  was  very  important  to 
preserve  this  distinction,  tu  determine  In 
which  class  the  challenge  would  fait,  In 
view  of  the  different  methods  of  trial  of 
eat-h.  But  our  statute  law  requires  chAl-. 
lenges  to  be  tried  by  the  court,  and  thus 
the  distinction  between  principal  cause  of 
.challenge  and  challenge  to  the  favor  has 
bei'onie  unimportant,  and  we  commonly 
call  all  challenges  for  cause,  challenges  for 
cause.  As  Lord  Coke  said  centuries  ago 
maybe  said  now:  "The  causes  ot  favor 
are  Infinite. "  No  enumeration  was  ever 
attempted  of  what  causes  might  be  al- 
leged as  grounds  of  challenges  to  the  fa- 
vor. It  would  be  impossible  to  specify  all 
that  should  be  allowed  In  advance  by  a 
Btatute,  for  they  depend  upon  each  partic- 
ular case,  and  the  clrcumstAnces  and  par- 
ties to  It.  All  concede  that  statutory 
disqualifications  are  not  the  only  ones. 
Thomp.  &  M.  Jur.  §175;  Dil worth'n  Case, 
12  (Jrat.  689:  Amer.  &  Eng.  Enc.  Law. 
360.  See,  also,  Thomp.  &  \f.  Jur.  §§  152, 
170, 171 ;  1  Thomp.  Trials.  §  331. 

The  cause  assigned  for  the  challenge  of 
these  Jurors  would  fall  under  the  head  of 
challenge  to  the  favor.  But  is  the  fact 
that  a  man  Is  Indebted  to  another  good 
cause  of  challenge  to  exclude  the  Indebted 
party  from  sitting  as  a  juror  In  a  case 
wherein  the  creditor  is  a  party?  Would 
a  feeling  of  favor  or  fear  move  him,  In  the 
eye  of  the  la w,  to  render  a  false  verdict? 
Practically,  there  is  some  force  to  say  that 
where  a  party  is  greatly  favored  by  a 
creditor,  by  Indulgence,  he  would  feel  a  fa- 
vor towards  his  friend ;  and.  with  perhaps 
more  force,  that  one  lai-gely  Indebted  to 
anotlicr,  so  much  indebted  as  to  be  at  ills 
mercy  for  his  solvency,  and  even  his  home, 
might  from  fear  fai!  to  render  a  just  ver- 
dict adverse  to  his  creditor.  On  the  other 
hand.  It  would  be  going  quite  far  to  say 
that  simply  the  fact  tbat  one  man  Is  In- 


debted to  another  vonld  disqaallly:  tbat 
if  he  owes  only  a  small  sum,  whici'  he  ta 
able  to  pay  at  any  time,  or  is  a  man  ot 
large  means,  or  has  more  means  than  baa 
his  creditor,  he  should  be  rejected.  I  do 
not  say  that  no  case  of  indebtedneaa— one 
showing  the  debtor  to  be  at  the  mercy 
and  in  the  power  ot  his  creditor— mlKht 
not  exirlude.  I  have,  however,  met  wltb 
no  caae  exr.ludiug,  or  of  attempt  to  ex- 
clude, a  juror  for  such  cause,  tsccept  one 
cited  byctmnael,  (Bank  v.Smlth,  19  Johnu. 
115,)  where,  because  the  juror  was  an  in- 
dorser  on  a  note  held  by  a  bunk,  he  wus 
held  dlsquali&ed  by  the  triers,  nut  by  the 
court, — the  court  having  allowed  thatfact 
to  go  before  the  triers  as  an  item  uf  evi- 
dence to  abow  bias;  and.  as  the  court 
above  aald.  It  was  a  decision  on  the  ad- 
mlsslbllity,  not  on  the  sufficiency,  of  the 
evidence  to  show  bias;  and  the  jndge  in 
the  opinion  pointedly  says  that  he  would 
not  undertake  to  say  that  the  single  cir- 
cumatance  that  one  waa  Indorser  on  a 
note  to  thn  bank  would  of  itself  aapport  a 
challenge  to  the  favor,  yet  It  was  easy  to 
Imagine  that  an  Indorser  might  have  bias, 
as  In  caae  the  maker  was  insolvent,  and 
the  indorser  in  great  danger  at  the  bands 
of  the  bank.  No  other  case  is  cited.  In 
this  present  case  simply  the  tact  of  iudebt- 
edaess  is  shown,  without  any  appearance 
ot  amounts  or  the  relative  pecuniary 
standing  of  the  parties.  We  therefore 
think  the  Jurors  were  improperly  eKladed. 

What  tlien?  Is  It  reversible  error,  or 
harmless  error?  Where  a  disqualified  Ju- 
ror is  put  on  a  jury,  it  la  of  coarse  error; 
but,  where  a  quallfled  juror  Is  Improperly 
rejected,  it  is  a  wholly  different  thing.  In 
such  case  the  man  taking  his  place  is  qual- 
ified and  unexceptionable.  Is  be  not  as 
good  a  Juror  as  the  excluded  one?  Haa 
not  the  party  bad  what  the  law  designs, 
—a  trial  by  an  Impartial  jury?  If  you  set 
aside  the  verdict,  upon  a  new  trial  he  can- 
not get  that  rejected  man.  Is  that  man 
better  than  all  the  balajice  of  the  cltixens 
of  the  state  qualified  for  jury  service? 
Shall  a  long,  costly  ttinl  be  upturned  for 
suub  a  cause  only  to  give  the  party  what 
he  has  already  had,— a  fair  Jury?  Is  the 
administration  of  Juatlce  to  bear  the  odium 
of  such  technicality?  In  Montague's  Case, 
10  Qrat.  7«7,  point  4  of  the  syllabua  is : 
"The  decision  of  a  court  allowing  a  chai- 
ienge  on  the  partof  tfaecouimonwealth,or 
disallowing  a  challenge  on  the  part  of  the 
accused,  whether  such  challenge  be  a  prin- 
cipal challenge,or  a  challenge  to  the  favor. 
Is  matter  of  exception  on  the  part  of  the 
accused,  which  It  is  his  right  to  have  re- 
viewed in  an  appellate  court."  1  am  of 
opinion  that  thi8decl8loniBerroneon8,and 
hurtful  tu  the  practice  of  the  courts  and 
the  administration  ot  Justice,  and  onght 
not  longer  to  prevail.  The  doctrine  tbat 
harmless  error  shall  not  reverse  and  ren- 
der fair  trials  abortive  bas  made  great 
progress  since  the  date  of  the  decision  cit- 
ed. Judge  Leb  gave  no  reaaons  in  the 
opinion,  except  that  in  criminal  cases  the 
law  would  Intend  harm  to  an  accused 
where  he  Is  deprived  of  a  right.  He  did 
not  even  refer  to  the  qunre  In  Clone's  Case. 
8  Orat.  60tt,  and  the  strong  argument  of 
JadgeIiOMAX,probablyoverlooking  than. 


Digitized  by  Google 


W.Va.) 


THOMPSON  e.  DOUGLASS. 


1017 


That  armament  is.  In  my  Judgment,  nnan- 
sverable.  He  said :  **  When,  apun  the  eom- 
inou wealth's  chnl)eiiKe,one  of  the  venlrei» 
erroneouBly  excluded  frum  the  paoel,  the 
effect  le  materially  different  from  that  pro- 
duced by  erroneoaaly  overruling  the  pris- 
oner's challenge  tu  a  venire-man.  In  the 
former  case  the  exclusion  of  a  partlcalar 
man  frun  the  Jury  does  not  thron  auy  ob- 
stacle In  the  way  of  Impaneling  an  impar- 
tial Jnry  of  qualified  Jurors.  The  effect  is 
only  to  set  aside  one  alleged  to  be  disqual- 
ified, and  put  In  his  place  one  that  is  qual- 
ified. This  exclusion  and  substitution  can 
In  no  wise  iffect  the  fairness  and  impar- 
tiality of  th*  trial,  because  the  trial  Is  still 
had  before  a  Jury,  all  the  members  of 
which  are  free  from  exception.  Not  so  in 
the  other  cast.  Then  a  disqualified  Juror 
Is  imposed  upun  the  accused.  He  has  not 
been  tried  by  12  qualified  Jurors,  as  the 
law  entltle<1  hitn  ;  and  the  disqualification 
of  the  Juror  rhuB  imposed  upon  him  viti- 
ates the  rerdict.  OverrullnRhls  challenge, 
th(>refore,  is  Jnst  groand  of  exception  on 
talBpart;  and  h«  la  allowed  to  complain 
of  the  error,  because  he  has  been  ag- 
c^rleved.  He  has  not  t>een  tried,  as  he  was 
entitled  to  be,  by  12  dnly-qaallfied  Jurors. 
But  in  the  other  case,  notwithstanding 
the  exclusion  complained  of,  of  one  of  Ihe 
ventre,  he  has  had  all  that  any  prisoner 
can  be  entitled  to  demand, — a  fair  and  Im- 
partial trial  before  It  Jurors  free  from  all 
exception.  And  again.  If  the  excluidon  of 
the  venire-man  upon  the  common  wealth's 
challenge  be  a  matter  uf  exception  and 
f^round  of  error  on  the  part  of  the  accused, 
how  can  the  supposed  wrong  that  the  er- 
ror has  luflicted  upon  him  be  repaired?  It 
Is  only  upon  the  reversal  of  the  Judgment 
to  award  a  new  venire  facias;  not  that  he 
raay  have  the  excluded  venire-man  impan- 
eled OD  his  Jury,  but  that  be  may  again  be 
tried  by  12  qualified  Jurors;  in  other 
words,  that  he  may  have  another  trial, — 
such  precisely.  In  all  respects,  aA  that  fair 
and  Impartial  trial  before  a  Jury  free  from 
exception  that  he  has  already  had. "  As 
the  Juror's  exclusion  In  that  ease  was  Jua- 
tlfled  on  Its  merits,  the  point  vaa  not  de- 
cided, but  put  as  u  qatere,  Henry's  Case, 
4  Humph.  270,  anr)  Arthur's  Case,  2  Dev. 
217.  are  cited  by  Judge  Lomax  as  sustatn- 
lug  his  position.  I  will  add  some  others. 
Snow*  V.  Weeks,  75  Me.  105,  holds  that  the 
exclusion  of  a  qualified  Jurorls  notreview- 
ahle;  that  the  Judge  "may  put  a  legal 
Juror  off.  but  cannot  allow  an  Illegal  Juror 
to  go  on."  In  Sutton  v.  Fox.  55  Wis.  681, 
18  N.  W.  Rep.  477.  Is  a  qamre  whether  the 
rejection  of  a  competent  Juror  would  be 
error:  but  the  opinion stPonEly  maintains 
that  it  Is  not.  InTatum  v.  Yuung,  1  Fort. 
(Ala.)  298,  It  was  held  that  "  when  a  cause 
has  been  tried  by  a  legally  Impartial  Jury, 
though  the  Judge,  on  the  application  of 
the  plaintiff,  against  the  consent  of  the 
defendant,  may  have  rejected  a  Jnrorfor 
a  cause  somewhat  questionable  as  to  its 
sufficiency,  snch  rejection  of  the  Juror  Is 
n€»t  available  In  error  "  The  opinion 
draws  the  line  between  the  erroupous  re- 
jection and  udmlsslouol  a  Juror,  and  says, 
where  the  trial  has  been  by  a  fair  Jury, 
there  can  be  no  prejudice,  and  quot-es  with 
approval  what  Judge  Stobt  said  In  U.  S. 


V.  Cornell,  2  Mason,  91 :  **  Ev«i  If  a  Juror 
has  been  set  aside  for  InsufBcient  cause,  1 
do  not  know  that  It  Is  matter  of  error.  If 
the  trial  has  been  by  a  Jury  duly  sworn 
and  Impaneled,  and  above  all  exception. 
Neither  the  pilsoner  nor  the  goveroment 
In  surh  ease  can  have  suffered  any  Injury. " 
In  O'Brien  v.  Iron  Wortcs,  7  Mo.  App.  257, 
it  was  held  that  "the  Improper  exclusion  of 
a  juror  upon  a  challenge  Is  not  suDlclent 
ground  for  reversal,  whece  it  does  not  ap- 
pear that  the  party  was  prejudiced  there- 
by."  In  Maner  v.  State,  8  Tex.  App.  »61, 
held,  that  excusing  Juror  for  InsufOclent 
causs  was  no  material  error,  when  it  Is 
not.  shown  that  the  defendant  was  preju- 
diced. See  Dodge  v.  People,  4  Neb.  220; 
John D.C.  V. State,  16Fla. 554;  RailroadCo. 

Franklin,  2S  Kan.  74;  State  v.  Ward.  88 
Vt.  225;  Watson  v.  State,  68  Ind.  548. 
There  are  some  authorities  to  the  oppo- 
site. I  notice  that  a  very  limited  number 
cKed  to  sustain  the  contrary  by  prisoner's 
counsel  In  Montague's  Case  do  so;  per- 
haps only  two  of  the  American  cases.  An 
abuse  of  discretion  by  a  court,  or  where 
It  appears  that  prejudice  In  the  particular 
ease  resulted  from  the  exclusion,  would  be 
subject  to  review.  Nothing  of  this  kind 
appears  here,  and  we  are  of  opinion  that 
the  exclusion  of  these  jurors,  though  on  In- 
BuflSclent  ground,  is  not  reversible  error. 

The  appellants  assign  error  In  the  re- 
fusal of  Instructions  asked  by  them,  and 
in  giving  those  asked  by  the  plaintiffs. 
The  plaintiffs'  claim  was  for  a  car-load 
ot' flour  which,  upon  the  order  of  their 
traveling  agent,  they  shipped  to  S.  C. 
Douglass  &  Co.,  the  defendants,  but  which 
the  defendants  deny  having  purchased. 
They  claim  that  the  order  for  the  flour 
given  by  J.  B.  Heatherly  to  the  plaintiffs* 
agent  was  for  another  Arm,  J.  E.  Heath- 
erly &  Co..  and  not  for  S.  E>.  Douglass  ft 
Co.  (J.  E.  Heatherly  was  a  member  of 
both  firms.)  The  defendants  claim  that 
at  once  on  receipt  of  the  bill  for  the  flour, 
as  ft>r  a  sale  to  them,  they  wrote  to  the 
plaintiffs  that  the  flow  had  arrived,  that 
they  did  not  order  It,  and  refused  to  take 
It.  The  plaintiffs  claim  that  as  soon  as 
they  received  this  notification  they  or- 
dered their  agent  to  go  to  Philllppl, 
where  Douglass  St  Co.  did  business,  and 
the  point  to  which  the  flour  was  con- 
signed, and  take  charge  of  the  flour,  and 
that  be  did  go  there  within  three  or  four 
days  from  the  date  of  the  notification 
from  Douglass  ft  Co.,  and,  when  he 
reached  Philllppl,  did  not  find  the  flour 
there,  but  found  that  J.K.  Heatherly  had, 
under  an  arrangement  with  S.  C.  Doug- 
lass, one  of  the  defendants,  and  with  his 
consent,  removed  the  car  of  flour  to  Bel- 
ington  for  the  use  of  J.  E.  Heatherly  A 
Co.,  and  that  even  if  In  fact  the  sale  had 
not  been  made  to  S.  CDouelass  ft  Co., 
yet  by  reason  of  such  removal  from  the 
place  of  consignment,  and  its  conversion 
to  the  uae  of  J.  E.  Heatherly  &  Co.,  with 
the  knowledge  and  consent  of  Douglass, 
the  law  made  the  defendants  liable  as  If 
the  sale  had  been  made  to  them.  These 
facts  so  alleged  by  plaintiffs  were  denied 
by  the  defendants. 

Three  Instructions  asked  by  the  defense 
were  refused. 
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Defendnnts'  InBtmctlon  No.  2:  "If  the 
Jnry  flud  tbat  S.  C.  DtiuKlaua,  one  uf  the 
defendants,  notiSed  tb(^  rMaintiffs  by  let- 
ter, on  the  day  said  car  and  eoods  were 
removed  by  said  Heatherly,  that  the  flrm 
of  S.  C.  DuuglaHH  &  Co.  bad  not  purcliaaed 
said  goodH,  and  that  said  J.  E.  Heatherly 
bad  taken  the  same  Into  hia  poBBeselon, 
claiming:  to  have  bought  the  Hame  from 
tlie  ptaltittffs,  and  had  removed  the  aame 
t(i  BellngtOD,  and  that  plalntitfa  had  time 
to  follow  said  goods  to  Bellngton  and 
reclaim  the  same,  and  falleci  to  do  so, 
then  the  plalntlUs  would  be  In  default  for 
Buch  neKligtfUce,  and  the  Jury  should  find 
for  the  defendants."  Sofarasthlslnstruc- 
tlon  goes,  It  Is  good ;  but  what  if  the  re- 
moval was  with  the  consent  of  S.C.  Doug- 
lass? What  if  the  sale  was  In  fact  to  S. 
C.  Douglass  &  Co.?  It  was  claimed  by 
plalntirrs,  and  they  gave  evidence  tending 
to  show,  tbat  the  sale  was  to  S.  C.  Doug- 
lass &  Co.,  not  to  Heatherly  or  Heath- 
erly &  Co.;  bat  this  Instructiun  omits  tbls 
cuDtenMon.  Suppose  everything  in  this 
Instruction  true,  and  yet  that  the  sale 
was  In  fact  to  Douglass  &  Co, :  there 
ought  nut  to  have  been  a  verdict  for  de- 
fendants. It  was  claimed  by  plaintiffs 
that,  even  If  the  flour  had  not  been  or- 
dered by  8.  C.  Douglass  &  Co.,  yet  it  was 
consigned  to  tbem.  and  reached  Pbllllppi  In 
their  name,  wblcn  they  knew,  and  tbat 
they  received  a  bill  of  it  as  sold  to  them, 
and  then  S.  C.  Douglass,  under  an  under- 
standing with  J.  E.  Heatherly,  allowed 
hiiu  to  take  the  flour  to  Bellngton  for 
the  use  of  J.  E.  Heatherly  &  ("o.  Suppose 
this  to  be  so,  then  the  verdict  could 
not  go  for  the  defense,  tor  these  principles 
of  law  are  laid  down  In  Bartbolomae  v. 
Paull,  18  W.  Va.  771,  namely:  "Where 
one  merchant  sends  goods  to  another, 
and  at  the  same  time  sends  invoices  of 
such  goods,  and  the  goods  and  invoices 
are  received,  and  he,  disclaiming  to  have 
purchased  them,  permits  another  to  take 
tliem,  and  use  them,  this  Is  an  act  of  own- 
ei-ship,  making  him  liable  as  purchaser. 
Though  be  did  not  order  them,  lie  wilt  in 
law  bis  regarded  as  purchaser  if  he  exer- 
cises acts  of  ownership  over  them,  or 
treats  them  In  a  way  inconsistent  with 
another  ownei-ship."  An  instruction  can- 
not take  only  a  portion  of  the  facts  in- 
volved in  a  case  under  the  evidence,  and 
erect  an  hypothesis  upon  them  only,  dis- 
regarding others,  and  tell  the  jury.  If  that 
hypothesis  be  true,  to  find  accordingly, 
because  such  hypothesis  Is  not  as  broad 
as  the  scope  of  the  evidence,  and  the  con- 
tention before  the  jury.  True,  an  Instruc- 
tion may  present  a  partial  hypothesis,  but 
It  must  not  make  that  partial  hypothesis 
all 'Control  ling  lu  the  case.  Storrsv.Feick, 
24  W.  Va.  606. 

I  do  not  see  why  defendants'  instruction 
No.  3  is  not  good,  under  Bartbolomae  v. 
Paul].  It  presented  the  whole  theory  of 
their  defense, — the  scope  of  their  case; 
and  they  were  entitled  to  a  declaration  of 
the  law  upon  the  tacts  stated  in  it,  if 
found  to  pzist  bythejurj.  I  do  not  see 
that  any  other  InsCmctlon  performed  Its 
office.  Other  Instructions  given  Ht  de- 
fendants' instance  are  not  in  the  record, 
^o  criticism  upon  this  Instruction  is  given 


by  counsel,  or  upon  any  of  those  offered 
by  the  defense.  I  have  perceived  no  ob- 
jecti<m  to  this  Instruction. 

Defendants' Instruction  No. 3:  "Thejury 
are  Insiructed  that  if  they  believe  from 
the  evidence  that  the  sale  of  tAe  flour  to 
controversy  was  made  by  Robt.  Felty  to 
J.  E.  Heatherly  for  the  flrm  ofJ.  E.  Heath- 
erly &  Co.,  at  Bellngton.  and  the  said  Fel- 
ly caused  the  said  flour  to  t>e  shipped  by 
plaintiffs  to  S.  C.  Duuglass  &  Co.  without 
instructions  from  S.  C.  DouglasH  &  Co.,  or 
from  J.  E.  Heatherly,  one  of  said  firm  of 
S.  C.  Douglass  &  Co.,  and  that  S.  C.  Doug- 
lass &  Co.  notified  the  plaintiffs  within  a 
reasonable  time  after  the  arrival  of  the 
flour  at  Philllppi  of  their  mistake  In  the 
shipping  the  flour,  and  that  S.  E.  Doug- 
lass &  Co.  exercised  no  act  of  ownerwhip 
over  said  flour  after  they  ascertained  the 
contents  of  the  car  by  opening  it,  then 
the  jury  should  find  for  the  defendant. " 

Defendants'  luatructlOD  No.  5:  "If  the 
jury  believe  from  tbe  evidence  tbat  after 
the  arrival  of  tbe  flour  In  controversy  at 
Philllppi  the  defenuunt  S.  C.  Douglass,  tor 
8,  C.  Douglass  &  Co.,  refused  to  accept  or 
receive  the  floor,  for  the  reason  that  said 
flrm  had  not  bought  or  ordered  the  same 
from  the  plalntllfs,  and  tbat  S.  C.  Doug- 
lass, by  mistake,  permitted  or  consent- 
ed to  the  defmdant  J.  E.  Heatberly'a 
removing  tbe  same  to  Bellngton,  be- 
lieving that  be  had  bought  tbe  goods, 
and  notlfleil  the  plaintiffs  by  mail  of 
such  fact,  and  such  notice  was  given 
to  the  plaintiffs  in  time  for  them  to  have 
reclaimed  the  goods  at  Bellngton,  but 
that  the  plaintiffs decllnedand  tailed  to  do 
BO,  then  the  plaintiffs  are  not  entitled  to 
recover  In  tbls  action."  Tbls  instractloa 
la  bad.  If  C.  Douglass  consented  to 
Heatherly's  taking  tbe  flour  away  from 
the  point  to  which  plaintiffs  consigned  it, 
and  wliere  It  should  have  remained,  so 
that  they  could  flud  it  there  when  they 
should  come  to  reclaim  it,  though  Doug- 
lass acted  througb  mistake.  It  was  his 
own  mistake,  for  which  plalatilfs  were 
not  responsible.  If  be  trusted  Heatherly's 
statement  that  he  had  bought  the  flour. 
Ic  was  his  own  act.  He  knew  the  flour 
had  been  consigned  to  S.  C.  Douglass  &, 
Co.,  and  had  received  the  bill  as  for  a  Bale 
to  them;  end  be  must,  at  his  peril,  know 
the  true  facts  as  to  a  sale  to  Heatherly. 
and  could  not  actively  and  kauwingly 
participate  by  consent  In  the  removal  of 
the  flour,  and  its  conversion  to  the  use 
of  J.  E.  Heatherly  &  Co.  Plaintiffs  did 
not  ha  veto  goto  any  other  persons  or 
place  than  those  of  consignment  to  exer^ 
else  the  right  of  reclamation. 

I  do  not  discover  any  error  In  the  five 
instructions  given  at  plalDtiffs*  instance. 
They  seem  supported  by  the  prtnclplm 
announced  In  Bartholomaev.  Panll.sapra. 
Criticism  Is  made  upon  the  word"  received." 
used  in  the  Instrnctions,  because  it  might 
be  construed  as  "accepted; "  but  I  do  not 
think  It  is  to  ba  so  consti*upd.  but  as 
meaning  that  the  flour  came  to  hand,  or 
reached  it's  destination. 

It  is  argued  that  tlie  purchase.  If  made 
for  S.C.  [)<iuglass&Co..wasnotwitbin  tbe 
scope  of  the  purtneralilp.  The  nature  ul 
that  partnership  is  not  fully  developed  In 
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the  i-eeord,  but  from  what  appears  we 

conld  not  eny  that  It  wua  not  within  such 
scope;  nor  cao  we  say  that  Douglass' 
participatloo  In  the  removal  of  the  flour 
would  not  bind  the  partnership,  II  he  did 
participate.  As  Justice  Mattbisws  satd 
in  Irwin  V.  Wllliar,  ]1I>  U.  S.  506,  4  Sup. 
Ot.  Rep.  160,  what  is  the  nature  of  the  bUH- 
iness  of  a  partnership,  what  la  necessary 
and.  proper  In  its  prosecatlon,  what  Is  in- 
volved In  the  usual  and  ordinary  course 
ot  Its  management  by  those  en^^aged  la 
It,  at  the  place  and  time  where  and  when 
carried  un,  are  all  questions  of  fact  to  be 
decided  by  a  jury  from  a  conslderatiou  of 
all  the  circumstances  which,  singly  or  In 
combination,  affect  Its  character  or  deter- 
mine Its  peculiarities,  and  from  them  all 
Its  proTlnce  Is  to  ascertain  and  say  whetfa- 
'erthe  transaction  In  question  Is  one  which 
those  dealing  with  the  firm  had  reason  to 
believe  was  anthorlced.  And  under  the 
motion  for  a  new  trial  we  shall  express 
no  opinion  upon  that  or  other  questions 
of  fact,  but  leave,  them  to  the  decision  of 
tt  Jury,  where  they.  In  the  first  Instance, 
belong.  Because  of  the  refusal  of  defend- 
HDts'  Instrnctlun  No.  8,  we  must  reverse 
nod  set  aside  the  Judgment,  and  remand 
It  for  a  new  trial. 


OtiiAM  T.  Wilmington,  O.  ft  E.  C.  B.  Co. 

Oupreme  Court  nf  North  CaroUnM.  April  7, 
1891.) 

For  majority  opinion,  see  13  H.  £.  Bep.  It. 

Clabk,  J.,  (concxirriug.)  Agreeing  in 
the  conclusion  reached,  I  cannot  concur 
with  BO  much  of  the  opinion  as  holds  that 
such  sufficient  search  had  been  made  for 
the  missing  documents  as  would  admit  of 
parol  evidence  uf  their  contents.  The 
Judge  In  thin  case  having  set  out  the  facts, 
his  conclusion  thereon  was  one  of  law, 
and  subject  to  review.  There  were  two 
deposlturies.  in  both  of  which  the  papers 
were  sometimes  kept,  and  I  think  it  was 
«rror  to  admit  parol  proof  of  their  con- 
tents, unless  it  had  been  shown  that,  after 
Bearch  In  both  the  trunks,  the  papers 
could  not  be  found. 


Statr  t.  Eastman. 

(Supreme  Court  of  North  Carolina.   Deo.  8, 
1891.) 

Obstbdotios  ot  Highway — Indictmbnt. 

1.  An  iadictment  charging  au  obstrnction  of 
"a  certain  public  square  and  common'  public 
highway,"  and  stating  facts  descriptive  of  Its 
location,  bounds,  the  uses  to  which  it  is  put,  and 
how  and  where  it  was  obstructed,  clearly  charges 
bat  a  single  offense. 

9.  The  public  square  of  a  county  around  and 
about  the  court-house  fa  a  highway,  and  to  ob- 
struct it  is  indictable  under  Code,  S  2065,  inflict- 
ing a  penalty  for  the  obstruction  of  highways. 

Appeal  from  superior  court.  Burke  coun- 
ty; W.  A.  Hoke,  Judge.  AOirmed. 

J.S.Eastmau  wan  convicted  uf  obstruct- 
ing a  public  highway,  and  appeals. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  hy  Mrkbiuon,  C.  J. : 

The  Indictment  charged  that  the  defend- 
ant at,  etc.,  "unlawfully  and  willfully  did 
vbstruct  a  certain  public  square  and  com- 


mon public  highway  there  situate  next 
and  adjoining  the  court-house  In  the  said 
county-seat  ot  Morganton,  and  leading  to 
and  away  from,  as  well  as  around  one 
side  of,  the  said  court-house,  from  Ster- 
ling street.  Id  said  town,  on  thesouth- west 
side  of  said  court-house,  into  Green  street, 
ou  the  south-east  side  ol  said  court-house, 
by  then  an^  there  digging*  holes  In,  and 
erecting  a  line  of  pcnts  In,  upon,  and 
across,  said  public  square  and  common 
public  highway,  over,  upou,  and  across 
which  satd  public  square  aud  common 
public  highway  the  cltlsens  of  the  state 
were  and  long  have  been  accustomed  to 
pass  and  repass,  so  that  the  citizens  ot 
the  state  were  prevented  from  going  in, 
upoD,and  oversald  nubile  square  and  com- 
mon public  highway  for  a  long  space  of 
time,  to-wit,  for  the  space  of  a  day,  and 
could  not  go,  return,  pass,  and  travel  as 
they  ought  and  were  accustomed  to  do, 
and  had  a  right  to  do,  to  the  great  dam- 
age and  annoyance  and  to  the  common 
nuisance  of  the  citizens  and  people  of  the 
state,  and  contrary  to  the  peace  and  dig* 
nlty  of  the  state. "  Defendant  pleaded  not 
guilty.  Upon  the  trial  there  was  a  ver- 
dict of  guilty,  whereupon  the  "  defendant 
moved  to  set  aside  the  verdict  on  the 
ground  that  there  was  not  sufficient  evi- 
dence to  Justify  end  sustain  it.  Motion 
overruled.  The  defendant  then  moved 
Inarrestof  Judgment  (1)  for  rednndancy , 
in  that  the  bill  attempted  to  charge  the 
defendant  with  two  distinct  and  separate 
offenses  In  one  count,  to-wlt,  a  nuisance 
in  obstructing  a  public  common,  and  an 
obstruction  tu  a  public  highway;  {2)  for 
that  the  court  had  no  Jurisdiction  of  tbn 
offense  uf  obstructing  a  public  highway. 
Motion  denied. "  Thereupon  the  court  en- 
tered Judgment  against  the  defendant, 
who,  having  excepted,  appealed  to  this 
court. 

Butchelor  &  Derereax  and  Jshhc  T. 
Arerjr.toT  appellant.  The  Attorn^  GeaeP' 
al  and  John  T.  PerkloBy  lor  the  State. 

Mbbrihon,C.  J.,  {after  stating  the f^taA 
It  would  be  better  If  the  indictment  were 
fuller  and  more  precise  In  describing  the 
"  public  square  and  common  high  way  "  as 
part  of  the  public  square  of  the  county  of 
Burke  ou  which  is  situate  the  court- 
house  of  that  county.  Still  It  appt^ars 
sulticieutly  to  he  seen  and  understood  that 
the  highway  charged  to  have  been  ob- 
structed by  the  defendant  was  part  and 
parcel  of  that  square.  The  objection  that 
the  Indictment  Is  bad  because  It  charges 
two  distinct  offenses  is  unfounded.  It 
charges,  aud  its  clear  purpose  is  tocharge. 
that  the  defendant  did  obstrucf'a  certain 
public  square  and  common  public  high- 
way there  situate, "  and  charges  facts  de- 
scriptive of  it, — its  location,  bounds,  the 
uses  to  which  it  is  devoted,  and  how  aud 
where  It  was  obstructed.  It  charges  also 
the  obstruction  of  the  highway  described, 
and,  thuufch  there  may  be  some  redun- 
dancy uf  facts  chfirtEed,  and  It  might  have 
been  framed  with  greater  technical  pre- 
cision and  formality,  it  charges  but  a  sin- 
gle offeuse,  with  sudiclent  clearness  to  en- 
atfle  thecourt  to  see  what  It  Is,  and  the  de- 
fendant to  make  any  defense  be  may  have. 
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It!  does  not  charge,  as  aa^^ted,  the  ob- 
atrnctlon  of  the  public  square  as  "a  pub- 
lic common,  "and  theobstruction  of  a  sep- 
arate and  distinct  bigrbwsy;  it  chaises 
the  obstraction  ol  the  public  square  as 
constitutinK  a  highway,-— as  such  square 
nnd  highway.  Tlie  redundancy  of  Htate- 
ment  Cbmptained  ol  does  not  confuse  or 
obscoro  the  charge  in  any  subatantlal  re* 
Bpect.  The  Indictment  1b  certainly  snffl- 
clent  Id  sabHtance.  So  much  of  such  pub- 
lic square  as  is  around  and  about  the 
conrt-houee  and  devoted  to  the  purpose 
of  a  highway  becomes  such  uot  simply  by 
the  une  ol  It  for  such  purpose,  but  as  well 
by  virtue  of  the  statute,  which  empowers 
the  proper  county  aathorities  to  pnrchase 
nol  property  for  proi>er  public  hulldlugs, 
and  to  deelgnate  and  direct  the  use  ol  the 
same.  Farts  of  It  may  be,  and  not  Infre- 
quently are,  devoted  tu  theuseof  pedestri- 
ans, while  other  parts  are  used  for  and  de- 
Toted  tothepnrposeof  passing  and  repass- 
ing, golog  to  and  from,  with  carriages, 
wagoDH,  cartB,boreeB,etc.  The  purposels 
toenableatl  persons — the  people — going  to 
and  from  the  court-house  to  have  ample 
and  convenient  public  way  and  means  to 
do  so.  ThiH  is  a  material  part  of  the  pur- 
pose of  what  l8Comm»nlyand  not  inaptly 
called  the  "public  square"  of  the  connty. 
It  belongs  to  the  county.  The  court- 
house is  erected  upon  It.  and  so  much  of  it 
as  III  used  for  the  moving  about  of  the  peo- 
ple constltotes  and  1b  a  highway  recog- 
nized, allowed,  and  protected  by  the  law. 
It  belongs  to  the  public,  and  they  use  it  ol 
right  until  publlcautnorltyshall  abolish  it. 
Ordinarily,  an  ovei-seer  and  laborers  are 
not  formally  assigned  to  "work  It**  and 
keep  It  in  order,  as  In  the  case  of  a  public 
road ;  but  the  board  of  commissioners  of  the 
connty  have  charge  and  supervision  of  It, 
and  It  Is  their  dacyto  keep  It  In  repair 
and  order  to  be  used,  and  as  well  to  pro- 
tect it  against  Invasion  and  Injury  that 
might  be  done  by  unwarranted  intruders. 
An  overseer  is  not  essential  to  the  exist- 
ence of  a  highway;  and,  though  there  be 
none,  still  do  one  has  the  right  or  privi- 
lege to  obatrnct  It.  The  statute  (Code, 
S  2065)  expressly  makes  it  Indictable  to 
obstruct  It,  and  the  superior  court  has 
Jnriedletlon  of  such  offense.  The  public 
square  of  a  connty  around  and  about  the 
court-house  being  a  highway.  It  is  indict- 
able to  obstruct  the  same.  State  v.  Long, 
94  N.  C.  896;  State  v.  Smith,  100  N.  V.  550, 
6S.  E.Rep.Sgl:  Elliott, RoadM&S.2etseq. 

The  defendant  Insisted  that "  there  was 
not  Bufflclent  evidence  to  justify  and  sus- 
tain" the  verdict  of  guilty.  If  there  was 
any  evidence  to  go  to  the  Jury,  It  was 
their  province  to  defernilne  Its  weight 
and  suftlclency  to  warrant  a  verdict  of 
guilty.  The  court  below  might,  in  its 
sound  discretion,  set  the  verdict  aside, 
and  grant  a  new  trial,  II  It  deemed  the 
verdict  against  the  weight  of  evidence; 
but  the  exercise  of  that  discretion  is  not 
reviewable  here.  II  the  delendHut  meant 
to  insist  that  there  was  notevldence  to  go 
to  the  Jury,  then  his  contention  Is  certain- 
ly groundless.  There  was  abundant  evi- 
dence of  witnesses,  to  which  there  was  no 
objection,  certainly  so  far  aH  appears, 
tending  to  prove  the  charge  as  laid  In  the 


Indictment.   It  may  be  that  a  material 

part  of  this  evidence  was  not  the  best  evi- 
dence, and  that  it  might  have  btfen  exclud- 
ed if  objection  had  been  made  In  apt  time; 
but  no  objection  was  made,  and,  in  the 
absence  of  objection.  It  might  properly 
go  to  the  Jury.  The  learned  counsel  of  the 
defendant  brought  to  our  attention  the 
statute  (Private  Acts  1886,  c.  120.  9  62) 
which  confers  upon  the  mayorof  the  town 
of  Morganton,  In  which  the  public  sqaure 
referred  to  la  situate,  to  sell  the  part  there- 
of to  which  the  indictment  has  reference, 
and  he  Insisted  that  it  ought  to  be  Inter- 
preted as  abolishing  bo  much  of  the  public 
square  as  It  refera  to  and  embraces.  8ncb 
defensf ,  so  far  as  appears,  was  not  made 
or  relied  upon  In  the  court  below.  The 
statute,  If  we  could  proi>erly  take  notkA 
of  It,  did  not  of  Itself  abolish  or  purport 
to  abolish  the  public  square;  it  simply 
conferred  upon  the  mayor  power  to  sell  it 
for  the  purpose  and  in  the  way  prescribed, 
and  it  does  not  appe»r  that  he  ever  exer- 
cised the  power,  or  at  all  disturbed  the 
use  oflt  as  a  highway.  In  no  aspect  of 
It,  as  It  appears  to  ns,  can  It  be  treated 
as  serving  the  purpose  for  which  It  Is  In- 
voked here.  There  is  no  error,  and  the 
judgment  must  be  affirmed.  Let  this 
opinion  be  certified  to  tbe  superior  court 
according  to  law.   It  Is  so  ordered. 


Hart  v.  Hart. 

(Supreme  Court  of  North  Carolina.   Dec  11, 
1891.1 

HUSBAHD  AUD  WlTB— ACTIOKS  BBTWBBX— FbAUD- 
DLBHT  COOTXTAKCK— BviDBNOB. 

Where  a  wife  saes  to  recover  from  her 
husband  the  price  of  her  land  sold  by  him,  which 
mooey  he  had  retained,  and,  to  estahlisb  her  titie 
to  the  land,  produces  a  deed  from  her  husband  to 
herself,  and  the  husband  in  his  answer  alleges 
that  the  deed  was  made  In  fraud  of  uredltcfs, 
it  is  error  for  tbe  court  to  reject  evidencs  tend 
lag  to  prove  the  husband's  allegatUm.  BaapHwin^ 
J.,  dissenting. 

Appeal  from  superior  court.  New  Han- 
over county;  J.  F.  Gra.vbb,  Judge.  Re- 
versed. 

Action  by  Julia  H.  Hart  against  God 

trey  Hart  to  recover  property.  Judgment 
for  plaintiff.   Defendant  appealn. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  Mrrrimon,  C.  J. : 

The  plaintiff  alleges  In  her  complaint 
thut  the  defeniant,  her  husband,  on  the 
23d  day  of  October,  1873,  conveyed  to  her. 
In  consideration  of  Igve  and  affection  and 
five  dollars,  the  real  and  personal  prop- 
erty specffled  in  the  deed;  that  thereafter, 
on  the  2d  day  of  January,  1875,  her  Haid 
husband  induced  her  to  unite  with  him  in 
conveying  said  land  to  one  Lomax  for  the 
sum  of  ¥1,000,  all  of  which  was  paid  to  'ho 
defendant,  and  she  received  no  part  there- 
of; that  the  defendant  received  for  tbe 
land  $1,375,  which  was  and  is  the  property 
of  plaintiff;  that  before  bringing  this  ac- 
tion she  demanded  of  the  defendant  that 
he  pay  the  said  sum  and  interest,  etc.  She 
demands  Judgment  for  the  same,  etc.  The 
defendant  denies  that  any  title  to  the  said 
land  ev^r  passed  to  the  plaintiff  by  virtue 
o'  said  deed.  "On  tliecontritry.tbedeiend- 
aut  alleges  that  any  deed  which  he  may 
have  made  to  plalntiD  was  with  the  nn- 
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derstaading  that  it  ahonld  not  be  regis- 
tered unless  defendant  should  ao  direct, 
and  that  It  never  has  been  registered,  as 
defendant  Is  Informed  and  believes,  and 
that  the  same  bad  not  been  registered  aa 
luto  as  the  month  of  April,  1886;  and  the 
defendant  further  alleges  that  any  deed 
which  he  may  have  made  to  plaintiff  was 
a  deed  of  gift,  without  any  valuable  con- 
sideration whatever,  and  that  It  was  his 
purpose,  well  known  to  the  plalntin.  to 
reglstipr  said  deed  only  In  the  event  that 
udfj^ments  by  creditors  should  be  recovered 
ur  threatened.  {'2)  That  the  conveyance 
of  the  defendant  to  the  plaintiff  was  for 
the  purpose  of  hindering  and  delaying 
creditors,  as  was  well  known  to  the  plain- 
tiff, and  was  with  The  distinct  understand- 
ing that  plaintiff  would  convey  to  the  de- 
fendant or  any  other  person,  as  the  de- 
fendant might  direct:  and  so  the  defend- 
ant alleges  that  the  plaintiff  was  In  eqnal 
wrong  with  the  defendant."  **{4)  That 
at  the  time  of  the  conveyance  by  the  de- 
fendant to  the  plaintiff  Id  October,  1873. 
the  defendant  was  largely  Indebted  to  va- 
rious persons,  besides  the  debt  above  men- 
tioned, and  was  losolvent;  and  all  this 
was  explained  to  the  plaintiff,  and  well 
understood  by  her;  and  the  deed  to  her 
was  made  for  the  purpose  of  securing 
compromises  and  settlement  of  his  debts, 
as  the  plaintiff  was  fully  advised;  and 
with  the nndemtandlng  between  the  plain- 
tiff and  the  defendant  that  she  would  at 
any  and  all  times  convey  the  land  accord- 
ing as  the  defendant  should  direct." 

The  following  issues  were  submitted  to 
the  Jury,  and  their  responses  thereto: 
** fVrat.  What  amount  was  received.  If 
any,  from  the  sale  of  the  land  in  contro- 
versy? Answer.  $1,300.00.  Secood.  Did 
the  plaintiff  agree  to  allow  the  ddendant 
to  take  the  proceed*  for  his  own  use?  A. 
No.  Tbtrd.  How  much  did  defendant  pay 
out  to  remove  Incambrances,  clear  the 
title,  and  protect  and  keep  up  the  prem- 
ises? A.  f  150.00.  Fourth.  What  amount, 
II  any,  was  received  from  the  sale  of  per- 
sonal effects?  A.  $150.00.  Fifth.  Is  the 
defendant  indebted  to  the  plaintiff  on  the 
first  cause  of  action?  It  so,  how  much? 
A.  $1,160.00.  Sixth.  Is  the  defendant  In- 
debted to  the  plaintiff  on  the  second  cause 
of  action?  If  BO,  how  mach?  A.  None." 
The  defendant  asked  that  an  Issue  be 
submitted  to  the  Jury  as  to  whether  the 
causes  of  action  set  out  fn  the  complaint 
were  barred  by  the  statute  of  limitations. 
His  honor  refused  to  submit  this  issue, 
and  held. as  a  matterof  law, that  thestat- 
nte  of  limitations  could  not  apply  as  be- 
tween husband  and  wife.  It  was  admit- 
ted by  the  plaintiff  that  her  husband  had 
abandoned  her  priorto  the  commence:nent 
of  this  action,  and  that  actions  of  divorce 
were  mutually  depending  between  them. 
The  defendant  excepted. 

The  deed  from  the  defendant  to  the 
plaintiff  was  not  duly  registered.  "The 
defendant  objected  to  the  introduction 
of  said  deed  in  evidence  on  the  ground 
that  its  reKlstration  was  unauthorized 
and  void,  and  no  title  bas  passed.  His 
honor  held  that  said  deed  was  not  void 
between  the  parties,  and  permitted  the 
deed  to  be  Introduced.  Defendant  except- 


ed. The  defendant  was  introduced  us  a 
witness  in  his  own  behalf:  '  Was  married 
to  plaintiff  In  1878.  I  made  deed  to  hei 
when  In  Snanclal  difficulty.'  The  defend* 
ant  proposes  to  show  that  no  money 
was  paid  by  plaintiff  to  defendant  as  a 
consideration  for  the  deed,  and  that  he 
was  in  financial  trouble  when  he  made 
deed,  and  that  deed  was  made  to  defraud 
creditors.  Plaintiff  objects.  Objections 
austalned.  Defendant  excepts.  The  de- 
fendant proposes  to  show  by  this  witness 
a  parol  agreement,  made  at  the  time  of  the 
deed  between  himself  and  plaintiff,  that 
he  was  to  have  the  proceeds  of  the  land. 
Plaintiff  objects.  Objection  sustained. 
Defendant  excepts.  The  defendant  pro- 
poses to  show  by  this  witness  tbat,subse> 
quently  to  the  making  of  the  deed  to 
plaintiff,  plaintiff  agreed  that  the  proceeds 
ot  the  land  should  be  his.  The  plaintiff 
objects.  Objection  sustained.  Defendant 
excepts.  The  defendant  proposes  to  show 
that  at  the  time  of  the  sale  to  Lomax 
the  plaintiff  ascroed  for  him  to  take 
the  proceeds  for  his  own  use  and  benefit. 
The  plaintiff  objects.  Objeutiun  sus- 
tained, and  defendant  excepts.  Witness 
testlfled  that  plaintiff  never  said  one  word 
about  the  money  after  the  sale  to  Lu- 
max.  'I  paid  out  $.^0  to  Lawyer  French 
to  foreclose  mortgage  given  me  by  Lo- 
max, and  paid  taxes  and  insurance  and 
other  expenses  for  keeping  up  property, 
amounting  toSlOO.*  Witness  fnrthertestl* 
fled  that  at  the  time  of  mnkingdeed  to 
plaintiff  there  was  a  mortgage  on  said 
property  to  one  W.  Q.  CurLls,  and  that 
after  date  of  deed  to  wife  he  paid  off  bal- 
ance due  on  said  mortgage,  amounting  to 
about  $tJ00.  On  cross-exaralDHtI<m  plain- 
tiff afaked  defendant  what  he  was  worth 
to-day.  Defendant  objects.  Objection 
overruled.  Defendant  excepts.  'Answer, 
lam  worth  $5,000.'"  His  honor  charged 
the  Jury  as  follows:  *'That  the  effect  ot 
the  deed  from  defendant  to  plaintiff  was 
to  convey  to  bar  the  property,  real  and 
personal,  therein  described.  On  the  sale 
of  the  property,  the  proceeds  were  due 
to  the  plaintiff,  and  she  will  be  entitled 
to  recover  it,  unless  sbe  gave  ttae  same  to 
the  defendant."  Theddendant  asked  the 
court  to  charge  the  Jury  as  to  the  effect 
of  the  recital  of  the  deed  to  Loinax  from 
plaintiff  as  bearing  upon  second  Issue; 
and,  further,  that  the  recital  in  said  deed 
Is  admission  by  plaintiff  that  she  claimed 
the  land,  not  aa  the  owner,  but  only 
claimed  ber  marital  right  of  dower.  This 
Instruction  was  reused,  and  no  instruc- 
tion was  given  as  to  the  effects  of  said  re- 
cital in  deed  as  bearing  upon  second  iHsue, 
and  appealed  to  this  court.  Deffindant 
assigns  error— F/rsC,  the  admission  of  the 
evidence  to  which  objection  wns  made 
by  defendant;  8tcond,tbo  refusal  to  ad- 
mit the  evidence  offered  by  defendtint; 
third,  the  ruling  of  court  that  the  deed 
from  defendant  to  plaintiff  passed  the  title 
to  the  property  therein  described. 

S.  a  (('e///,forappellant.  T.  W.StraDgHt 
for  appellee. 

Mehrimon,  C.  J.,  [after  stating  the  facts.) 
rasnlnR  by  any  question  as  to  the  suffi- 
ciency of  the  deed  from  the  defendant  ha»- 
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band  to  the  plaintiff,  liis  wife,  as  an  un- 
registered deed,  we  think  the  defendant  1h 
entitled  to  a  new  trial  upon  another  and 
dlffereut  sronnd.  The  defendant  allege«i 
Id  his  answer  that  tit  the  time  he  executed 
the  deed  in  que8tl<m  he  was  lar^ly  in- 
debted to  divers  persons;  that  he  was  then 
Insolvent  and  financially  embarrassed, 
and  that  ihlsdeed  was  executed  infraudol 
and  to  defraud  his  creditors;  that  It  was 
executed  for  that  express  purpose,  and  the 
plaintiff  so  well  understood  :  that  she  was 
80  "fully  advised,  and  with  the  under- 
atandluK  between  the  platntltT  [and  de- 
fendant] that  she  would  at  any  and  all 
times  convey  the  land  according  as  the  de- 
fendant sbf>uld  direct;"  and  that  It  was 
understood  by  the  parties  that  the  deed 
was  to  be  reKlstorcd  "only  In  the  event 
that  Judgments  by  CFedlttirs  should  he  re- 
covered or  threatened."  It  appeared  on 
the  trial  that  rhe  deed  was  not  offered  for 
registration  nntil  August,  1889, being  after 
theexecutionof  a  deed  to  Lomax,ln  which 
the  plaintiff  Joined  In  onlerto  conclude  her 
as  to  her  right  of  dower.  The  defendant 
was  a  witness  In  his  own  behalf,  and  of- 
fered to  testify  that  he  was  pecuniarily 
embarrassed, and  that  the  deed  was  made 
for  the  fraudulent  purpose  at  alleged  by 
him;  but,  the  plaintiff  objecting,  the  pro- 
posed evidence  was  rejected.  In  this  there 
Is  error.  The  evidence  should  have  been 
received.  The  plaintiff's  right  Is  founded 
upon  this  deed.  If  It  Is  fraudulent,  as  al- 
leged, and  therefore  void,  she  Is  not  en- 
titled to  the  money  shu  seeks  to  recover. 
Her  claim  springs  out  of  and  Is  founded 
In  a  fraudulent  transaction,  and  the  de- 
fendant, a  party  to  It,  having  the  money, 
the  fruit  of  it,  the  court  will  not  help  her 
to  recover  It  from  him.  That  the  plaintiff 
Is  a  married  woman,  nnd  the  wife  of  the 
defendant,  cannot  help  her  or  alter  the 
case.  A  married  woman  can  acquire, 
bold,  and  dlspoae  of  property  In  a  large 
sense  as  a  ^ine  sole.  She  has  capacity  to 
perpetrate  and  participate  In  a  fraud. — the 
fraudult-nt  purposes  and  transactions  of 
her  husband.  She  has  no  right  or  privi- 
lege or  disability  that  excuses  her  as  to 
BUL-h  fraudulent  transactions  In  which  she 
partlcipates,uorthat  protects  her  against 
their  consequences,— not  even  as  against 
her  hushund,— when  she  must  invoke  the 
aid  of  the  courts  tu  assert  her  claim .  She 
has  privileges  and  immunities  In  some  re- 
spects, but  not  Bucli  as  will  help  her  to 
share  in  a  fraud  with  Impunity  when  she 
must  go  Into  a  court  of  Justice  to  enforce 
her  cluims  growing  out  of  it.  The  law 
abhors  fraud,  and  will  not  help  any  per- 
son to  take  advantage  oland  have  benefit 
uf  It.  It  would  be  slngularand  monstrous 
—a  great  reproach  to  the  courts  of  Justice 
— if  a  husband  and  his  wife  could  perpe- 
trate n  fraud  upon  his  creditors,  and  the 
courts  w(juld  afterwards  help  her  to  an- 
eert  a  claim  against  her  husband  growing 
out  of  that  fraud.  In  such  case,  the  wife 
moKtbeon  the  same  footing  as  a  feme  sole, 
and  treated  as  such.  Biirn»  v.  McGregor, 
do  N.  C.  li^S;  Walker  v.  Brooks. 99  N.  C.  207, 
(!  H.  E.  Rep.  63;  Loftin  v.  Crossland,  94  N. 
('.76;  Boyd  v.  Turpin,  Id.  137.  The  evi- 
dence n>Jected  was  relerant  and  pertinent, 
—It  tended  directly  to  prove  the  fraud  as 


alleged.  If  It  be  said  tbat  It  did  not  gu  to 
prove  that  the  plaintiff  had  knowledge  of 
and  participated  In  the  same,  the  anon'er 
Is,  It  was  relevant  and  competent,  nnd 
ought  to  have  been  received.  It  may  be 
that  the  defendant  would  have  tratined 
that  tha  plaintiff  had  such  knowledge,  or 
It  might  be  that  he  would  have  proven 
such  knowledge  by  some  other  wltneHh  or 
In  some  other  way.  But  why  should  he 
do  so  after  the  court  had  excluded  the 
proposed  evidence  of  fraud  ?  BesldoK, 
there  was  surae  evidence  of  the  plaintiff's 
knowledge  of  It.  The  deed  was  executed 
In  1873.  She  did  not  offer  It  for  registra- 
tion until  18S9,  more  than  15  years  faavln;; 
elapsed;  and  In  the  mean  time.  In  1875, 
she  Joined  her  husband  In  executing  a  de«>d 
conveying  tbe  land.  In  which  it  was  re- 
cited that  she  did  so  In  order  to  relinquish 
her  right  of  dower.  This  recital,  perbnpB. 
did  not  conclude  her  as  to  any  other  rlsht 
she  might  have;  but  It  was  some  evidence 
that  she  did  not  at  that  time  regard  the 
deed  in  question  as  having  been  made  aa 
a  bona  tide  conveyance  of  the  land  to  her. 
There  Is  error.  The  defendant  is  entitled 
to  A  new  trial,  and  we  so  adjudge.  To 
that  end  let  this  opinion  be  certified  to  tbe 
superior  court.  It  is  so  ordered. 
Shephbhd,  J.,  dlsHenta. 


COWEN  V.WlTHROW  St  SJ. 

(Supreme  Cov/rt  of  NoTlh  Carolina,   Deo.  15, 
1891.) 

JoDiciAL  Saleb — Kecosd  OF  Pbiou  Dbbd— NoTica. 

1.  Act  1886,  c.  147,  proriding  that  no  convey- 
ance or  lease  of  la&d  for  more  liuui  three  years 
shall  be  valid,  as  against  creditors  or  purchasers 
for  a  valuable  consideration  from  the  bargainor 
or  Iwor,  but  from  the  registration  thereof,  ap. 
piles  to  a  purchaser  at  sheriff's  sale  founded  upon 
judfcments  docketed  afralnst  the  bargainor  or 
lessor  prior  to  the  registration  of  the  aaid  deed, 
and  allows  him  to  recover  tbe  land  as  against  the 
person  claiming  thweunder. 

S.  Aot  1885,  o.  147,  providing  tliat  no  por- 
cbotie  from  any  sach  baraaintHr  or  lessor  shall 
avail  to  pass  title  as  against  any  unregistered 
deed  executed  prior  to  December  1,  wheo 
the  person  claiming  under  such  deed  shall  be  in 
the  actual  possession  and  enjoyment  of  sacb 
land,  does  not  apply  to  purchasers  at  sheriff's 
sale,  but  only  to  porobasers  from  the  bargainor 
or  lessor. 

Appeal  from  superior  coart,  Rutherford 
county;  James  H.  Murrimon,  Judge. 

Action  by  J.  C.  Cowen  against  T.  J. 
Wlthrow  and  P.  J.  WIthrow  to  recover 
the  possession  of  land.  There  was  Judg- 
ment fur  defendant,  and  plaintiff  appealB. 
Heverged. 

The  other  facts  full/  appear  In  the  fol- 
lowing statement  by  Mkrriuon,  J. : 

This  action  Is  brought  to  recover  pos- 
session of  the  land  described  In  the  com- 
plaint. The  pleadings  raised  Issues  of  fact 
that  put  In  question  the  sufficiency  of  the 
plaintiff's  title.  On  tbe  trial  he  put  In  evi- 
dence a  deed  from  the  sherlllof  Kutberford 
county  to  htm,  purporting  to  Convey  the 
Interest  and  title  of  the  husband,  d^end- 
ant.  In  the  land.  This  deed  was  datml  the 
3d  of  Dccem  bcr,  1888,  and  registered  on  tbe 
lltb  day  of  the  same  month.  The  plain- 
tiff further  put  In  evidence  ezecutiona  an- 
tburixlng  a  sale  ot  tbe  land  liy  the  ataeriff 
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founded  upon  jadgtnenta  docketed  lu  that 
county  before  tlie  reeiRtratlon  of  tlie  dewl 
under  whlcb  the  detendaut  wife  claimB  ti- 
tle. The  defendant  wife  put  In  evidence  a 
deed  from  her  eald  hueband,  dated  Ati- 
gaat  5,  1882,  purportlDK  to  convey  the 
same  land  to  her,  whlcb  doed  was  re^ia- 
tered  on  the  25th  of  November.  1889.  She 
also  produced  evidence  tending  to  show 
that  she  was  In  poasesslou  of  the  land, 
living  with  herhuBbarid.  The  plaintiff's 
irounael  asfced  the  coart  to  charge  the  lury 
that  under  the  act  of  1885,  c.  147,  p.  333, 
jiroviding  thafno  conveyance  of  land  nor 
contract  to  convey,  or  lease  of  land  tor 
more  than  three  years,  shall  be  valid  to 
pass  any  property,  as  acainst  creditors 
or  purchasers  Inra  valuable  consideration 
from  the  donor,  ba'rgainor,  or  ItfSBor,  bat 
from  the  registration  thereof  within  the 
county  where  the  land  lleth,**  the  plaintiff 
w  an  entitled  to  recover  the  land  men  tf  uned 
In  the  pleadings.  The  court  refused  to 
charge  the  jury  as  prayed,  and  the  plaln- 
tiS  excepted.  The  plaintiff's  counsel  asked 
the  court  to  ch.-irge  the  jury  that  the  sec- 
ond saving  clause  of  the  act  of  1K85,  c.  147, 
providing  "that  no  purchase  from  any 
Buch  donor,  bargainor,  or  lessor  shall 
avail  to  pass  title  as  against  any  unregis- 
tered deed  executed  prior  to  the  Ist  day 
of  Decern  her,  1885,  when  the  person  or  per- 
sons holding  or  claiming  under  8u<!h  un- 
registered deed  shall  be  in  the  actual  pos- 
Bouslon  aiid  enloymunt  of  such  land,  either 
la  person,  or  by  his,  her.  or  their  tenants, 
at  the  time  of  the  execution  of  such  second 
deed,"  etc.,  did  not  apply  to  Judgment 
creditors,  and  those  claiming  under  the 
sheriff's  deed,  but  only  to  purrhasers  from 
the  barKalnor,  grantor,  or  lessor.  His 
honor  refused  to  give  the  Instruction,  and 
the  plaintiff  excepted.  The  plaintiff  asked 
the  court  to  charge  the  Jury  that  If  they 
believed  P.  J.  WIthrow  was  In  possession 
lif  the  land  In  December,  18K8,  and  was  liv- 
ing with  her  husband,  and  had  been  living 
with  him  prior  to  and  at  the  time  of  the 
execution  of  the  deed.  In  18S2,thiH  was  not 
the  kind  of  possession  conteiuplnted  in  the 
Hecond  Raving  clause  of  8  1,  c.  147,  Acts 
]SS5;  and,  further,  that  the  poHseasIon  of 
the  wife  was  the  possession  of  the  hus- 
band, and  as  the  defendant  P.J.  WIthrow 
clolras  title  by  deed  from  defendant  T.  J. 
WIthrow,  registered  oo  November  27,1880, 
and  the  plaintiff  claims  title  by  sheriff's 
deed  for  the  Interest  ot  T.  J.  WIthrow  in 
Hald  land,  rcKistered  on  the  Utli  day  of 
December.  1S»8,  the  plaintiff  Is  entitled  to 
recover.  The  court  refusetl  to  glvethls  In- 
Btrnctlon.  The  plaintiff  excepted.  There 
was  evidence  tending  to  show  the  actual 
poKHPKslun  of  the  land  by  the  ffwe  dcfeml- 
niit,  but  there  was  no  exception  to  the  In- 
KtructioiiH  of  the  conn  as  to  her  posees- 
Bion.  After  verdict  and  Judgment  for  the 
defendant,  the  iilalntltf  appealed  to  this 
court. 

Justice  A  Justice^  for  appellant.  J.  A, 
Forney^  for  appellees. 

Mebrimon.C.  J.,  [after statliif? the  facts.) 
\\  e  are  of  opinion  tliat  the  court  erred  In 
refusing  to  give  the  Jury  the  special  in- 
Ktrurtlons  above  eet  forth,  as  requested 
by  the  plaintiff,  or  the  aubucance  uf  them. 


The  purpose  of  the  statute  (Acts  1885,  c. 
147)  is  to  require  all  conveyancf «  of  land 
to  be  registered  as  therein  prescribed,  and 
to  render  the  same  ineffectual  without 
registration.  The  first  clause  thereof  ma- 
terial here  provides:  "No  conveyance  ot 
land  nor  contract  to  convey,  or  lease  of 
land  for  more  than  three  years,  shall  be 
valid  to  pass  any  property,  as  agatntit 
creditors  or  purchasers  for  a  valuable  con- 
sideration from  the  donor,  bargainor,  or 
lessor,  but  from  the  registration  thereof 
In  the  county  were  the  land  Iloth."  It 
seems  to  us  clear  that  this  case  comes  di- 
rectly within  tho  letter  and  purpose  of  this 
pn^vlslon,  unless  It  comes  within  the  mean- 
ing of  the  proviso  presently  to  be  ctmsld- 
ered.  The  plaintiff  was  a  purchaser  of  the 
land  for  a  valuable  consideration,  and  bis 
deed  was  registered  long  before  that  un- 
der which  the  defendant  claima.  The  tltln 
of  the  defendant  husband  had  passed  to 
the  plaintiff  before  the  feme  defendant's 
deed  became  operative  and  effectual  as 
against  creditors  or  purchasers  for  value. 
The  statute  cited,  however,  contains  a 
proviso  as  to  the  clause  above  recited, 
which  provides  as  follows:  "Provided, 
further,  that  no  purcham  from  any  such 
donor,  bargainor,  or  lessor  shall  avail  to 
pass  title  as  against  any  unregistered  deed 
executed  prior  to  December  1,  1885,  when 
the  person  or  persons  claiming  or  holding 
under  such  unregistered  deed  shall  be  In 
the  actual  possession  and  enjoyment  of 
such  land."  etc.  It  Is  Insisted  that  the 
fewe  defendant's  deed  comes  within  the 
savin;;  purpose  -of  this  proviso.  We  do 
not  think  so.  The  saving  extends  only  to 
cases  where  the  purchase  is  "from  any 
donor,  bargainor,  or  lessor. "  Tl^e  plain- 
tiff did  not  pui'chase  from  a  donor,  bar- 
gainor, or  lessor,  In  the  sense  of  this  pro- 
viso. He  purchased  at  the  sheriff's  sale 
made  under  and  In  pursuance  of  execu- 
tions to  enforce  and  satisfy  docketed 
Judgments  against  the  husband  defend- 
ant, which  were  liens  upon  the  land.  The 
sheriff  was  not  a  donor  or  bargainor  or 
lessor.  He  was  theagent  of  the  law  to  sell 
the  projJerty,  and  pass  the  title  of  the  de- 
fendant In  the  executhmsto  the  purchaser. 
There  Is  a  substantial  reason  why  the  sav- 
ing does  not  extend  to  purchasers  at 
sheriff's  sale.  It  Is  founded  upon  the  "act- 
ual possession  and  enjoyment  of  such  land" 
by  the  perstm  claiming  under  the  unreg- 
istered deed,  "either  in  person  or  by  his, 
her,  or  their  tenants,  at  the  time  of  the 
execution  of  such  second  deed,  or  when  the 
person  or  persons  claiming  under  or  tak- 
ing such  second  deed  had  at  the  time  of 
taking  or  purchasing  under  Much  deed  act- 
ual or  constructive  notice  ol  such  unregis- 
tered deed,  or  the  claim  of  the  person  or 
persons  holding  or  claiming  thereunder.  ** 
Such  actual  poesesHiun  and  enjoyment  of 
tlie  land  is  treated  as  notice  to  a  donee, 
bargainee,  or  lessee.  It  Is  supposed  that 
such  persons  will  take  notice  of  the  land* 
and  have  opportunity  and  be  Interrated 
and  disposed  .to  see  and  make  Inquiries  of 
those  in  poss'sslon  as  to  the  nature  of 
their  posseBHion.  their  claim  and  title. 
But  at  the  nherifi  H  sole,  made  not  on  the 
land,  but  at  the  court-house, — a  place  per- 
haps distant  from  it,— the  purchaser  has 
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not  opportunity  on  the  day  of  sale  to  see 

it,  and  learn  who  ie  In  pueeeeBlon,  and  the 
nature  of  his  claim  and  title.  H-? re  the 
plaintiff  purchaned  the  land  at  the  sheriff's 
sale.  He  may  have  purchased  without 
notice.  He  may  have  purchased  suddenly, 
and  without  opportunity  to  see  who  was 
In  posseHHlon  thereof.  It  would  tend  to 
dIacouraKe  such  saleii  If  purchaeera  at 
them  were  charged  by  the  Btatuts  with 
such  notice.  Uninformed  pemons  would 
not  buy,  or  they  would  bid  only  nominal 
prices.  The  purpose  of  the  law  le  not  to 
discourage,  buttu  encourage,  bidding  at 
such  sales.  The  saving  cJause  in  question 
does  not  contain  this  and  like  cases  in 
terms;  nor,  for  the  reasons  stated,  does  it 
do  so  by  lnipilcntl«n.  Moreover,  persons 
BO  claiming  under  an  unregistered  deed 
are  charged  with  notice  of  docketed  luds- 
ments  against  the  donor,  bargalnort  or 
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lessor  under  whom  they  claim.  Tbey 

hare  constructive  notice  of  the  sherifT's 
sale  of  land,  and  It  Is  their  own  laches  if 
they  fail  to  give  notice  at  the  sale  of  their 
claim  and  unregistered  deed.  They  could 
not— might  not  ordinarily— have  such  op- 
portunity ov  infonnutlou  as  would  enable 
them  to  iclve  notice  of  their  deed  to  Rubae- 
qaent  donees,  bargainees,  and  lessees  of 
the  same  land.  It  is  not  probable  that  a 
bargainor  would  give  notice  to  the  bolder 
of  the  unregistered  deed  that  be  bad  aold 
the  laud  a  second  time  to  another  person. 
The  defendant's  deed  does  not,  therefore, 
come  within  the  saving  provision  of  tbe 
proviso,  but  does  come  within  the  claose 
of  the  statute  Qrst  above  recited. 

There  is  error.  The  plaintiff  Is  entitled 
to  a  new  trial,  and  wb  so  adjudge.  To 
that  end  let  this  opinion  be  certified  to  tbe 
superior  court. 


Ean  or  Volume  18. 
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Horn   A  iUr  (*)  Indicates  that  ths  case  referred  to  la  aanotatal 


ABATEMENT  AND  REVTVAI*. 

Plea  Id  abatement,  see  Criminal  Law,  7,  8. 

"Wlien  aotion  snrriTefl. 

1.  Acts  Oa.  1889,  p.  78,  amending  Code  G&. 
I  SWf7,  and  providing  tbat  '^no  action  for  homi- 
cide, injury  to  pers(Hi,  or  iajnrr  to  property  shall 
abate  by  death,  "applies  to  actions  against  a  rail- 
road company  for  personal  injuries,  as  aotioni 
for  "iojary  to  person." — Pritchard  v.  Savannah 
8t.  &  R.  R.  K.  Co.,  (Qa.)  13  8.  B.  m 

2.  Acts  Ga.  18(ftt.  p.  73,  amending  Code  Ga.  { 
2967,  and  providing  that  *'no  action  for  homicide, 
Injury  to  person,  or  injury  to  property  shall 
abate  by  death, "  applies  to  actions  pending  at 
the  time  of  its  passage,  Its  language  being  suffi-. 
cientlv  comprehensive  to  include  them. — Johnson 
T.  Bradstreet  Co,  (Ga)  18  S.  E.  250;  Pritohard  t. 
Savannah  Bt  ft  E.  B.  B.  Co.,  id.  498. 

8.  Acts  Ga.  1889,  p.  78,  amending  Code  Ga.  | 
2967,  and  providing  that  "no  action  for  homicide, 
injury  to  person,  or  injury  to  property  shall  abate 
by  death,"  appUes  to  actions  for  libel,  as  actions 
for  '*ln}DX7  to  person.  "—Johnson  v.  Bradstreet 
Co.,  (Oa.)  IS  8.  B.  2S0. 

Otdeotions  to  jurisdiotion— Waiver. 

4.  Where  one  flies  a  plea  to  the  merits  he 
thereby  waives  the  question  of  Jariadiction  of 
the  person. —Perseverance  Uin.  Co.  t.  Bisaner, 

(Ga.)  IS  8.  K.  461. 

Pendency  of  another  aotion. 

6.  The  pendency  of  an  aotion  is  a  bar  to  another 
action  in  the  same  court,  between  the  same  par- 
ties, founded  on  the  same  cause  of  action,  even  if 
plaintiff  submitted  to  a  nonsuit  in  the  first  action. 
—Curtis  T.  Piedmont  Lnmber,  Ranch  &  Min.  Co., 
(N.  C.)  18  a  B.  044. 

e.  Fendenoy  of  a  prior  suit  in  one  atate  can- 
not be  pleaded  In  abatement  of  a  salt  between 
the  same  puties,  for  the  same  cause.  In  a  oourt 
of  another  state.— Chattanooga,  IL  A;  0,  IL  Co.  v. 
Jackson,  <Oa.)  18  S.  B.  Iu9. 

Death  of  party — Subetitation  of  repre- 
sentative. 

7.  8uit  having  been  brought  to  enforce  a  ven- 
dor's lien,  and  a  decree  obtained,  a  Judgment 
creditor  of  the  vendee  consented  to  a  private  sale 
upon  condition  that,  after  payment  of  the  ven- 
dor, he  should  receive  one-half  the  residue.  Aft- 
erwards the  purchaser  defaulted,  and  a  resale 
was  ordered  without  the  knowledge  of  the  cred- 
itor. This  second  decree  ignored  the  rights  of 
the  aredltor,  and  directed  tbo  residue  to  be 
turned  over  to  the  vendee.  Held,  that  tbe  cred- 
itor by  his  consent  to  the  first-named  sale  lie- 
came  in  effect  a  party  to  the  suit,  and  that  it 
was  erroneous  to  decree  concerning  his  rights 
without  reviving  the  cause  against  his  adminis- 
trator; the  creditor  and  his  counsel  both  having 
died  before  the  second  decree  was  entered. — 
Ayree  t.  Alphin.  (Va.)  18  8.  B.  899; 

ABDUCmON. 

Gtril  aotion. 

in  an  action  by  a  fstber  for  damages  tor 


tbe  aodnoUon  of  his  danghter  for  immnal  par- 
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poses,  it  is  no  answer  that  she,  as  well  as  plain- 
tiff's whole  family,  was  of  a  loose  and  Immoral 
character.— Dohson  T.  Cothran,  (8.  C.)  IS  8.  B. 
079. 

3.  In  an  aotion  b7  a  father  for  damages  for 
abducting  his  daughter  for  immoral  purposes, 
although  defendants  did  not  entice  the  daugh- 
ter from  home.  If  they  persuaded  ber,  after  she 
came  to  their  nonse,  to  lead  a  life  of  shame,  and 
when  plaintiff  came  for  her  hid  her  from  him, 
be  was  entitled  to  recovra-.— Dobson  v.  Cothran, 
(8,  C.)  18  8.  E.  679. 

8.  In  an  action  by  a  father  for  damages  for 
abducting  hts  daughter  for  Immoral  purposes, 
wbere  tbe  daughter  was  intoxicated  and  much 
excited  when  taken  by  plaintiff  out  of  a  ward- 
robe at  defendants'  house,  and  had  no  recol- 
lection of  seeing  plaintiff  on  tbat  occasion.  It 
was  not  error  to  rule  out  a  question  put  to  her  as 
to  whether  she  did  not  tell  him  that  sbe  would 
not  go  home  antil  she  got  the  money  she  made  at 
defendants*  hoose.— Dobson  v.  Cothran*  (8.  O.) 
13  a  B.  679. 

Aooeptanoe. 

Of  draft,  see  Kemtiable  Xnctrumcnti,  & 
order,  see  Otfoers. 

Aooident. 

At  ndlroad  crossing,  see  Raii^oad  Compantet, 
20-48. 

To  railroad  train,  see  RnUroad  CompanUtt  18, 19. 
Insuxanoe  affainat,  see  Inturanee,  18. 

Accord  and  Satisfiiotlon. 

See  Compromise;  Payment. 

Accounting. 

By  guardian,  see  QuanUan  and  Ward,  1, 9;  Iitr 

Bitnity,  1-8. 
In  eqnl^,  see  Equity,  6. 

Acknowledgment. 

Of  debt,  see  Limitation    .Action*,  19-81. 
deed,  see  Deed,  8-6. 

AOTION. 

By  and  agfdnst  executors  and  administrators,  see 
Executors  and  ^dmintotratora,  27-81. 

 husband  and  wife,  see  Husband  and  Wtfet 

24-89. 

 partnership,  see  Partnership,  10. 

For  abduction,  see  Abduction. 

assault,  see  AagauU  and  Battery,  2. 
breach  of  covenant,  see  Coverumt$,  8^  8. 
enticing  away  servant,  see  JUaeter  and  Bmh 

ant,  1-4. 
nuisance,  see  Nuiaance,  8. 
price  of  goods,  see  Sale,  18, 19. 
On  contract,  see  Contractg,  4. 

Insurance  polloy,  see  Jnsimnies,  19-17. 
negotiable  inatmments,  see  jyiepotfoMefnitru- 
m«nt«,  9-19. 
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Banrlvftl  of,  nee  .Abatement  and  Bevtmtl,  1-8. 
To  set  aside  oonTeyaooec,  sea  Fraudulent  Convty- 
aneet,  16-19. 

Who  may  sne. 

1.  Where  a  railroad  compauy  and  its  employe 
are  both  injured  by  the  same  negligence  of  an- 
other railroad  company,  the  former  has  no  right, 
In  an  action  for  its  own  damages  against  the  lat- 
ter, to  sae  also,  though  it  may  be  lor  the  nse  of 
its  employe,  to  recover  the  damages  sustained 
by  him  in  excess  of  those  already  paid  to  him  by 
it  in  compromise.— Central  Railroad  &  Banking 
Co.  V.  Brunswiclc  &  W.  R.  Co.»  (Qa.)  18  S.  B. 
620. 

Joinder. 

3.  Under  Code  Oa.  {  8861,  allowing  all  causes 
of  acUoQ  of  a  like  kind  between  the  same  parties 
to  be  joined  in  one  action,  two  bonds  fortbeforta- 
comlng  of  personal  propean,y  levied  upon  by  the 
sherilTlo^  virtue  of  two  execntlons  Id  favor  of  the 
same  plaintiff  against  the  same  defendant,  one 
of  them  being  also  against  another  defendant, 
may,  after  breach  thereof,  be  sued  apon  by  the 
sheriff  in  one  action,  the  makers  of  both  bond^ 
being  the  same  persons,  and  the  sheriff  being 
the  obligee  in  both.— Ayoook  r.  AnsUOf  (Gtt.) 
ISS.  B.  m 

Eleotion. 

8.  Where  a  declaration  against  a  common 
carrier  is  sasceptible  of  being  construed  equally 
aa  an  action  "pon  contract  or  an  action  of  tort 
based  upon  aii  alleged  violation  of  a  public  duty 
by  the  carrier,  and  the  same  is  not  demurred  to, 
the  plaintiff  at  the  trial  may,  at  hla  option,  elect 
to  treat  it  as  either  speoies  of  action.— Central 
Railroad  ft  Banking  Co.  T.  Piokett,  (0».)  IS  8. 
E.  m 

AdJ  oxmunent. 

See  Contlnuanee. 

Administration. 

Bee  Xxeauton  and  /idmlnbtrotorfc 

Admissionfl. 

See  Criminal  Law,  88-86;  Evfdenee,  20-99. 


ADUUTERY, 

As  ground  for  divorce,  see  Divorce,  L 

Indictment. 

1.  An  indictment  charging  that  derendants 
"unlawfully  did  associate,  bed,  and  cohabit  to- 
gether, and  then  and  there  did  commit  fomica* 
tion  and  adultery,  contrary  to  the  lorm  of  the 
statute, "  etc,  and  that  they  "were  not  united  to- 
gether In  marriage, "  Implies  tliat  they  did  "lewd- 
ir  and  lasoiviQusly  associate,  **  as  forbidden  by 
Code  S,  0.  I  IMl,  and  anflictentlT  chwges  the 
offense. -State  v.  Stnbbs,  (H.  C.)  18  8.  K  90. 

Evidence— AdmisBibillty. 

2.  On  an  indictment  for  adultery,  evidence 
of  a  declaration  of  the  feme  defendant,  made  aft- 
er the  offense  charged,  but  not  as  part  Of  the  res 
gesUB,  that  her  brother  had  driven  her  from 
home,  and  her  lather  had  paid  the  male  defend- 
ant to  talie  her  on  his  farm  as  a  work-hand,  was 
inadmissible.— State  r.  Stabbs.  (S.  C.)  18  B.  £.  90. 

8.  Evidence  that  tbe  defendant*  iiad  been 
seen  driving  together  since  the  prosecution  began 
was  admissible  when  received  with  other  evi- 
dence tending  to  show  their  adulterous  associ- 
ation.-State  V.  Stubbs,  (H.  C.)  18  8.  E.  00. 

 Sufficiency. 

4.  Where,  on  the  trial  of  a  man  for  fornica- 
tion and  adultery  with  a  woman  who  lived  at  his 
house,  it  does  not  appear  that  the  woman  was 
■ingle,  or  that  she  was  not  defaidant's  wife,  or 
that  ner  child,  bom  while  ahe  lired  nt  defend- 


ant's honse,  waa  a  tMutard,  there  Is  Inaofflcient 
evidence  to  go  to  flie  ]urj.— Stater.  Pop%  (M.  <X) 
18  a  B.  700. 


ADXTEHSE  POSSESSIOIT. 

Arainst  co-tenant,  see  Tenancy  In  Conunon  and 
Joint  3Vnanc)/i  S< 

What  conetitnteB. 

1.  Land  was  conveyed  to  W.,  his  heirs  and 
assigns,  in  trust  for  tbe  sole  use  and  enjoyment 
of  K.  during  her  life,  and  not  liable  for  the  debts 
of  her  husband;  and  at  her  death  to  be  divided 
among  any  children  slie  might  leave  sorrivlng 
her.  Thereafter  the  husband  of  BC  exeoated  k 
deed  of  tbe  land,  and  she  signed  it,  but  her  name 
nowhere  else  appeared  in  the  deed  except  in  the 
attestation  clause,  and  tbe  deed  did  not  refer  in 
any  way  to  tbe  trust-estate.  Held,  in  an  action 
by  the  children  of  K.  after  her  death  against  m 
party  claiming  by  mesne  conveyances  from  the 
grantee  In  the  deed  of  K.  and  her  busband,  and 
who  had  been  In  possession,  claiming  adversely 
for  the  statutory  period,  that,  as  said  deed  was 
not  in  fact  executed  by  E..,  and  her  bnsband  had 
no  interest  to  convey,  the  trustee  could  have 
maintained  an  action  against  defradant  at  any 
time,  and  therefore  the  trustee's  estate  was 
barred.— King  v.  Rhew,  (N.  C.)  i3  S.  R  174. 

8.  Where  a  hasband  brought  suit  against  his 
divorced  wife  to  recover  an  undivided  half  inter- 
est In  certain  land,  alleging  in  his  declaration 
that  ahe  had  been  in  the  exclusive  and  adverse 
possession  of  this  land,  without  interrupttoD.  for 
more  than  15  years,  holding  under  a  deed  fraudu- 
lentlymade  to  herandberchildreu,  which  should 
have  been  to  herself  and  bim,  and  it  further  ap- 
lieara  from  the  declaration  that  he  had  actual 
knowledge  of  the  alleged  fraud  from  the  time  her 
adverse  possession  began,  but  failed  sooner  to 
bring  his  suit  because  of  ignorance  of  his  le«al 
rights,  and  the  testimony  suDstantlally  sustains 
the  ailegatiooa  of  the  declarati<m,  a  nonsuit  was 
gt^ly  awarded.— Aifbrd  t.  Haji,  (Ga.)  IS  & 

8.  In  an  action  against  one  formerly  plain- 
tiff's guardian,  and  administrator  of  his  father, 
for  alleged  fraudulent  mlaappropriatloo  of  money 
received  in  snob  capacities,  plaintiff  can  tecover 
lands  not  administered,  bat  fraudulently  merged 
Into  ^he  administrator's  estate,  and  mesne  profits 
thereon,  since  no  prescriptive  title  can  ripen 
from  a  possession  ortgioating  in  fraod. — ^Lane  t. 
Lane,  (Ga.)  18  8.  E.  835. 

4.  Plaintiff  took  possession  of  land  under  a 
deed  from  a  married  woman,  who  was  not  priv- 
ily examined,  and  held  the  same  until  it  was 
sold  under  execution  to  defendant's  grantor. 
Upon  the  second  marriage  of  plaintilfs  grantor, 
subsequent  to  said  sale  under  execution,  she 
Joined  her  hasband  in  another  conveyance  to 
plaintiff.  Held,  that  idaintlS's  possession  had 
been  andCT  color  of  title,  and,  as  defendant  was 
In  privity  with  her,  he  could  set  up  the  same 
against  her  by  connecting  it  with  the  possession 
of  himself  and  his  grantor.— Miller  v.  Bumgard- 
ner,  (N.  C.)  18  8.  K  tttT. 

Evidence. 

6.  The  direct  testimony  of  a  witness  that  a 
certain  person  was  in  possession  of  land  is  the 
statement  of  a  simple  fact,  and,  as  such,  evi- 
dence of  actual  possession  and  oocapatton,  forUie 
purpose  of  establishing  adverse  possession.— Bry- 
an V.  Spivey,  (N.  0.)18  8.  E.  m 

6.  Testimony  that  a  oertaln  person,  and  those 
claiming  under  him,  bad  oertaln  land  in  posses- 
sion during  a  certain  period,  immediately  fol- 
lowed by  testimony  of  the  same  witness  siving 
tbe  names  of  the  heirs  and  devisees  of  suon  per- 
son, and  the  successive  descents  and  devises 
down  to  the  date  of  the  oonveyance  of  the  prop- 
erty to  plaintiff,  warranted  a  finding  that  these 
wore  the  persons  elaiming  under  such  person, 
and  that  they  were  in  posseasioo  aa  stated  by 
witneaa.— Bryan  r.  Bplvey,  0^.  a)  IS  &  B.  m. 
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Xffeot  on  remainder-men. 

7.  Where  oertalii  obildrra  had  bat  a  oontln- 
geot  remaiader  In  a  truat-estate,  the  legal  title 
to  the  fee  of  which  vested  In  the  trustee,  and 
his  estate  was  barred,  that  of  the  remainder-nien 
was  also  barred.— King  r.  Bhew,  (N.  C.)  isa 
B.  171. 

Interruption. 

8.  Title  to  land  aoqalred  by  prescription  is  not 
lost  by  ceasing  to  hold  actual  possession  for  13 
months  or  more,  If  the  animua  revertendi  exist- 
ed.—MUIlken  r.  Kennedy,  (Oa.)  IB  B.  E.  685. 

0.  Plaintiff  took  possession  of  land  ander  a 
deed  from  a  married  woman,  who  was  not  priv- 
ily examined,  and  held  the  same  nntil  It  was 
Bold  under  execution  to  defendant's  grantor. 
Upon  the  second  marriage  of  tdaintUTB  grantor, 
sabeeqneot  to  said  aau  nnder  exeontion,  she 
joined  her  husband  in  another  conveyance  to 
plaintifl.  Plaintiff  soughtto prove  that  her  gran- 
tor was  an  Infant  during  her  widowhood,  and 
that  oonseguently,  being  nnder  the  disability  of 
either  marriage  or  infancy  during  the  possession 
of  defendant  and  his  grantor,  such  adverse  pos- 
session was  not  a  defense.  Held,  that  the  bur- 
den of  such  proof  was  upon  plaintiff,  aod  any 
doubt  ahonld  liaTS  been  resaLved  in  defendant's 
favor.— MiUer  t.  Bamgardnw,  O'.  a)  18  B.  S. 
866. 

By  cestol  que  trust. 

10.  A-eestuiquetnutin  possession  as  a  tenant 
In  oommon  nnder  a  trustee  cannot,  1^  adverse  pos- 
session under  a  deed  from  the  same  grantor  sub 
sequent  to  the  trust,  acquire  title  against  his 
trustee  or  his  co>tenanta.-^eBter  t.  Davis,  (N.  C.) 
lS&B.Me. 

Color  of  title, 

11.  Where,  in  an  Action  of  trespass  ttx  cutting 
Umbor  from  certain  land,  plafntifPs  title  Is 
brought  in  issue,  but  it  is  proved  that  be  or  his 
grantors  have  been  In  continuous  possession  for 
more  than  seven  years,  a  deed  to  land  lying  in 
two  counties,  including  the  locus  in  <J[UO  and 
constituting  a  link  in  plaintiff's  title,  though 
iwoperly  proved  and  registered  only  in  one  coun- 
ty. IB  admissible  to  show  color  ox  tiUe,  nnder 
Code  N.  O.  1 13«S,  which  provides  tiiat,  where 
real  estate  la  situate  In  two  or  morecountjes,  pro- 
Iwte  of  thedeed  conveying  same,  made  before  the 
clerk  of  the  superior  court  of  either  county.  Is 
•nffldent.— Lewis  t.  Boper  liomber  Co.,  (N.  0.) 
Ua  E.  70X. 

IS.  PI^ntlff*s  admission  that  defendants  were 
for  a  certain  time  in  adverse  possession  of  cer- 
tain land,  claiming  in  the  same  manner  as  a  cer- 
tain witness,  is  not  an  admission  that  they  were 
claiming  under  color  of  title, — the  testimony  of 
said  witness  being,  first,  that  he  claimed  under 
a  deed  to  one  B.  in  trust  for  the  people  of  J. ; 
and,  next,  that  he  claimed  his  lot  in  severalty, 
though  under  such  deed  the  beneficiaries  would 
take  as  tenants  in  common;  and,  next,  t^at  be 
claimed  In  the  same  way  he  did  when  be  first 
went  on  the  land,  though  the  deed  was  exeoated 
several  years  thereafter.— Bryan  SplTffiri  (K- 
a>  1«  S.  K.  706.  *~  -vi 

AffldaTit.' 

Xn  attachment,  see  Attat^mtntt  1. 
bastardy  prooeedlng.  see  BattardK  !• 
oriminal  cases,  see  Ortmfnal  Lata,  8. 
av^onentaiy  prooeedings.  am  BxeaitUm,U, 

Of  daim,  see  Aeplevfn,  8. 

iUegall^  of  exeontlon,  see  .fixsouMon,  (^U. 

'Agenoy.i 
Bee  A"liMi|Nil  and  Agmt. 

Alder  by  Verdict.' 
8m  IMMmmt  and  JftformoMon,  4;  PUadtng, 


Alcoholic  liquors. 
See  InUxctcating  lAquon. 

AUbL 

Burden  of  proof,  see  Criminal  Xow,  tfL 

Amendment. 

Of  answer  in  fMTtlorarl  pmoeedlngs.  see  OetU> 
rari,  10. 
pleading,  see  Pleading,  8-17. 
record,  see  Records,  1. 
return,  see  WrU$t  7, 8. 
statute^  see  Statutes,  8, 8. 


AmCAU 

ElUIng  of  stock  on  railroad  trao^  lee  BaOroaH 

Companiee,  58-56. 
Live-stock  shipments,  see  Corrlsrs,  9-4. 
Power  of  munlaipalltiea  to  Impound,  see  Jfunlo^ 

pai  Corporaliotu,  2. 

Vicious  dogs — liiability  of  owner. 

under  Code  Oa.  %  2064.  declaring  that 
where  a  pcorson  keeps  a  vicious  ca>  dangerous 
animal,  and  try  the  careless  management  of  the 
same,  or  by  allowing  the  same  to  go  at  liberty, 
another,  "without  fault  on  hlspHrt,»'Is  in]uroa 
thereby,  such  owner  or  keeper  soadl  be  liable  in 
damages  for  such  Injury,  one  who  keeps  a  fero- 
cious dog,  knowing  that  It  is  accustomed  to  blta, 
loose  In  his  back  yard,  with  the  gate  open,  ts  lia- 
ble for  injuries  to  a  person  who  enters  the  yud 
in  search  of  work,  tnough  such  person  may  be  a 
trespasser.— Conway  r.  Grant,  (Qa.)  18  8.  B.  8(0, 


AFFBAIi. 

L  JOKISDIOnOX. 

n.  PaAOTica. 

III.  RBvnw. 

IV.  ErnoT  <w  AnuL 
V.  Diomoir. 

VL  LlABILITIBB  OM  APPUZrAOlTDS. 

See,  also,  Certtcrarl;  ExeepOonet  BOI  of;  New 

TrUil. 

Certiorari  as  a  snbstltute,  see  CertUmiri,  S-7. 
Change  of  venue,  review  of  order,  see  Venue  in 

CtiM  Casea,  8. 
Costo  on,  see  Costs,  4-6. 

From  judgment  on  referee's  report,  see  J{<fwmoe, 

order  granting  inJunoUon,  see  Injtmattont 

In  ooDdemnatlon  proceedings,  see  Eminent  Do- 
main, 8. 

eriminal  oases,  see  Criminal  Laxo,  67-84. 

L  JuEiaDionoar, 
Appealable  Judgments  and  orders. 

1.  An  order  of  the  court  below,  conforming 
to  the  directions  contained  In  a  Judgment  of  the 
supreme  court,  previously  rendered,  Is  not  ap- 
pealable. IfltobeU  T.  dsyton,  U  S.  E.  681,  81 
8.  C.  609,  followed.— State  r.  Ueirlman,  (a  a) 
IS  S.  E.  898.  .  / 

8.  Appeal  does  not  He  from  an  interlocattnr 
ruling  on  objections  to  the  Jurisdiction  of  the 
court— State  r.  Oeoi^a  Co.,  m.  C.)  13  8.  E.  861. 

8.  A  Judgment  allowing  a  garnishee  to  file 
an  answer  ^ter  default  Is  not  final,  and  an  ap- 
peal will  not  lie  therefrom  imder  Code  Ga.  t 
4260,  which  provides  that  no  cause  shall  be  car- 
ried to  the  supreme  court  upon  any  bill  of  exoep- 
tions  so  long  as  the  same  is  pending  in  the  ooorft 
below.— Moore  v.  Ein,  (Qu.)  18  S.  E.  269. 

4.  Where  three  creditors  petition  for  an  In- 
junction and  the  appointment  of  areoelver,  under 
the  traders*  act  of  Georgia,  (1881, )  requiring  that 
number  of  oredltors  to  institute  such  a  sttit,  and 
the  petition  Is  granted  after  making  a  fourth 
cradftor  a  yvtij  to  ttia  peUtlon,  one  ^  the  end- 
Digitized  by  Google 


1028 


INDEX. 


iters  can  not.  bring  to  this  ooort  a  writ  ot  error, 
founded  not  upon  tbe  judgment  Itaelf,  bat  upon 
a  reason  given  by  the  judge  to  the  effect  that,  In 
granting  the  Injunction  and  receiver,  he  did  not 
consider  this  alleged  creditor  as  having  a  valid 
debt;  suoh  reason  being  no  adjodloation  at  that 
qusstioa,  and  there  being  no  order  dismissing 
the  petition  as  to  any  of  the  creditors. — Wallace 
T.  Ahnson,  (Oa.)  13  B.  B.  886. 

8.  Where  the  words,  "Statt  on  the  relation 
of,"  precede  plaintiff's  name  In  the  snmmons  and 
oomplaint,  an  amendment  striking  out  such 
words  Is  in  the  discretion  of  theoourt,  and  is  not 
appealable.  State  v.  Mitchell,  103  N.  C.  347, 
9  a.  B.  703,  and  Maggett  v.  Roberts,  108  IX.  C.  174. 
19  8.  E.  890,  followed.— Bray  t.  CreBkmor&  OH. 
a)  18  B.  E.  m 

Appealable  judgments  and  orders — De- 
nial of  motion  to  dismlas. 

&  No  appeal  lies  from  the  denial  of  a  motlOD 
to  dismiss  an  action.  — Flemmons  Sonthern 
Imp.  Co.,  (N.  O.)  IS  a  B.  188. 

7.  On  a  hearing  before  him  in  supplemental 
proceedings  the  clerk  of  the  court  denied  defend- 
ant's motion  for  a  special  appearance  for  the  pur- 
pose of  a  motion  to  dismiss,  whereupon  defend- 
ant appealed  to  t^e  lodge,  who  ordered  that  the 
motion  to  dlsmlaa  be  overruled.  Hekl,  that  such 
order  was  not  appealable.— Tamer  v.  Holden, 
(N.  C.)  IS  8.  B.  7S1. 

S.  An  appeal  will  not  He  from  an  order  of  a 
ooort  refoBing  to  sustain  a  motion  to  dismiss  a 
written  statement  filed  by  nmi&hees  setting  forth 
grounds  of  attack  on  the  aflldavlt,  bond,  and  sum- 
mons of  garnishment,  under  Code  Oa.  %  4250,  pro- 
hibiting an  appeal  so  long  as  the  case  is  pending 
In  the  court  below.— Moore  v.  Hill,  (Oa.)  18  B. 
3L  359. 

9.  An  appeal  will  not  lie  to  the  supreme  court 
from  a  decision  of  the  superior  court  refusing  to 
dismiss,  during  the  trial,  an  appeal  from  an  or- 
■der  of  the  county  commissioners  opening  a  pnb- 
lio  road;  but  the  appellant,  in  suoh  a  aane, 
should  have  assigned  error  In  the  record  to  be 
oonsidored  on  appeal  from  the  final  Jndgmeut  — 
Lambe  v.  Love,  (N.  C.)  IS  S.  K.  77L 

 In  equitable  aotiona. 

la  Code  Civil  1^.  8.  a  1 11,  provides  that 
the  nii»eme  court  shall  have  exclusive  jarlsdlo- 
tion  to  review  upon  appeal  "any  intermediute 
Judgment,  order,  or  decree  involving  tbe  merits 
lit  actions  commenced  in  the  ooorts  of  oommon 

Sleas  and  general  sessions. "  Eeld,  that  an  or- 
er  of  referenoe,  in  an  action  to  set  aside  a  deed 
and  mortgage  upon  tbe  ground  of  fraud,  is  not 
appealable,  when  the  pleadings  show  that  tbe 
questions  raised  were  purely  equitable  in  char- 
acter, and  It  appears  that  the  order  was  made 
after  foU  statements  by  oounssL— Fergiiaao  t, 
Harrison,  (S.  O.)  18  S.  B.  8S3. 

IL  Code  Va.  1 8454,  provldea  that  an  appeal 
may  be  allowed  in  any  ease  In  chancery  wherein 
there  is  a  decree  or  order  reqairing  the  p<»ses- 
sion  of  the  property  to  be  changed.  Held,  that 
a  decree  of  the  circuit  court  inequity,  appointing 
a  recolvor,  is  appealable. — Shannon  t>  Hanks, 
(Va)  18  8.  B.  43f. 

Jurisdictional  amount. 

IS.  In  a  suit  to  administer  tbe  estate  of  a 

deceased  remainder-man  under  a  will,  leaving 
real  property,  the  object  of  which  la  to  subject 
his  interest  to  a  deed  of  trust  given  thereon  by 
hiiD,  the  question  being  whether  such  remainder- 
man, who  died  t>efore  the  time  provided  for  the 
payment  of  his  interest,  took  a  vested  or  eontin- 

f:eat  estate,  the  oontroversy  concerns  the  title  to 
and,  and  the  supreme  court  of  appeals,  under 
Code  Va.  i  8455,  has  jurisdiotion,  though  the 
UDOunt  secured  by  the  deed  of  trust,  and  sought 
to  be  collected,  is  le«s  than  toOO.— Sallacs'  Bx'r 
V.  Beed,  (Va.)  18  B.  E.  764. 

Appeals  from  city  court. 

IS.  Qen.  St  B.  C.  S  2131,  oonoemlng  the  olty 
court  of  Charleston,  provides  that  "all  parties 
■hail  hava  the  same  right  ot  appeal  to  ua  su- 


preme court  from  the  decisions  of  the  said  ci^ 
court, "  in  the  same  manner  as  parties  In  the  cdr- 
cult  court  in  like  cases.  Code  8.  C.  I  JBA,  pro- 
vides that  when  a  judgment  Is  rendered  bya  trial 
Justioe's  court,  by  the  county  commissIoDers,  or 
any  interior  court  save  the  probate  court,  the 
appeal  shall  be  to  the  circuit  court  of  the  ooonty 
wherein  the  judgment  was  rendered.  Held,  that 
appeals  lie  m>m  the  city  court  to  the  supreme 
court,  notwithstanding  the  cibr  court  !k  an  In- 
ferior court.- City  Council  of  Cnarleston  r.  HTel- 
ler,  (8.  O.)  18  B.  B.  Q28. 

14.  Under  Gen.  St.  B.  C.  t  21S4,  tbe  Jaristllo- 
tion  ot  the  supreme  court  over  appeals  from  the 
city  court  ot  Charleston  is  exclusive.— City  Coun- 
cil of  Charleston  v.  Weller,  (&  C)  18  8.  E.  088. 

"iS-  Code  8.  C.  1 11,  provides  that  tbe  auprema 
court  shall  have  exclusive  lurisdictlon  to  review 
upon  appeal  any  Judgments,  orders,  or  decrees 
entered  by  tiie  "courts  of  common  pleas  and  gen- 
eral sessions. "  field,  that  the  absence  of  a  pro- 
vision conferring  Jurisdiction  to  review  appeala 
from  the  city  court  of  Charleston  did  not  affect 
the  jurisdiction  of  ihe  supreme  conrt,  specially 
given  by  Gen.  Bt.  %  21S4,  which  provides  that  ttio 
supreme  court  "shall  hear  and  determine  socli 
appeals.  "—City  Council  of  CharlBstcm  T.  Well  ex, 
(S.  C.)  18  S.  £.  m. 

XL  Practiob. 

Time  of  taking. 

16.  The  filing  of  a  bill  of  review,  abortive 
cause  not  naming  any  persons  as  parties  defend- 
ant, could  not  have  the  effect  of  arresting  the  stat- 
ute of  limitations,  soas  to  extend  the  penod  within 
wbicb  an  appeal  might  have  been  taken  from  the 
final  decree,  the  review  and  reversal  of  which 
were  attempted  by  such  abortive  bill.- Kanmwba 
VaUey  Bank  v.  Wilson,  (W.  Va.)  188.  B.  6S. 

To  wbat  term  returnable. 

17.  If  a  writ  of  error  lies  at  all  to  a  decision 
of  the  judge  of  the  superior  court  dissolving  an 
attachment  issued  against  a  flraodulent  debtor 
under  Code  Ga.  M  !sm,  ms.  It  is  an  ordinanr, 
not  a  "fast,"  writ;  and  therefore  this  case,  if  it 
can  be  entertained,  is  returnable  to  the  next  term, 
and  must  be  entered  ou  the  docket  for  that  term. 
—Kenny  v.  Wallace,  (Ga.)  18  &  E.  554. 

Assignment  of  errors. 

1&  Where,  fn  an  action  hy  creditors  to  set 
aside  as  fraoanlent  an  assignment  of  a  life  insure 
ance  policy  to  decedent's  brothers,  the  defense 
was  that  the  latter  bad  theretofore  paid  a  num- 
ber of  decedent's  debts,  assignments  of  error  in 
disallowing  certain  qaestions,  as  to  what  pay- 
ments had  been  made  by  defendants  for  and  on 
account  of  a  decedent,  sutaelently  suggest  ttie  ma- 
teriality of  the  evidence  proposed;  and,  althonirh 
the  evidence  itself  Is  not  specifically  set  forth, 
sach  assignments  will  be  o(msldered  <m  appML— 
Watte  T.  TTarren,  (N.  O.)  18  8.  B.  888. 

Record. 

19.  Where  the  transcript  <m  appeal  merely 
shows  process,  a  reference  to  atoitration,  an 
award,  exception  thereto,  t^s  action  of  the  court 
below  thereon,  and  an  appeal,  bat  there  are  na 
pleadings,  nor  an  agreed  statement  of  facts,  so 
that  the  supreme  oonrt  can  see  tbe  contention  of 
the  parties,  and  that  the  court  below  bad  juris- 
diction, and  where  both  partlea  are  not  mbit  to 
file  tbe  pleadings  nwic  pro  tunc  in  the  m  pre  me 
court,  the  cause  will  be  remanded.- Wyatt  v. 
Lynchburg  &  D.  B.  Co.,  (K.  C.)  18  8.  B.  779, 

20.  Where  a  case  on  appeal  is  signed  only  by 
appellant's  counsel,  and  it  does  not  ^>pear  that 
It  was  served  cm  appellee,  U  most  be  tranted  as 
a  nullity;  but  the  appeal  will  not  be  dismissed 
on  that  ground,  since  there  may  be  errors  on  the 
face  of  the  record  proper.  "Peebles  v.  Bras  well, 
107  27.  C.  68,  13  8.  B.  4«,  foUowed.— HemU  t. 
Jones.  (K.  C.)  ISS.  E.  880. 

21.  Though  the  sole  error  complained  of  be  the 
denial  of  a  motion  In  arrest  of  jodgraent,  a  legal 
wxU  of  «Tor  is  requisite  to  hrlns  up  any  part  c< 
the  record  below,  and  to  give  the  supreme  ooort 
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inrisdlctfoa  to  entertain  the  ease.— Fendly  t. 
State,  (Gft.}18S.  E.  443. 
— ^Printing  reoord. 

8S.  Under  mle  80  o(  the  sapreme  court  of 
nortb  Carolina,  ao  appeal  will  be  dismissed,  If 
tbe  record  Is  not  printed.— Rodman  t.  Arohbell, 
(H.  G.)  18  B.  B.  111. 

8&  ^e  iuty  of  having  the  reoord  printed^  as 
required  by  Bup.  (X  N.  a  Rules  28-80,  is  not  a 
ofessional  dnty  of  counsel,  and  if  they  assume 
discharge  it,  tbev  are,  pro  hao  vice,  agent*  of 
appellant,  who  will  be  bound  by  their  neglect- 
Edwards  T.  Town  of  Henderson,  {N.  O.)  18  B.  B. 
779. 

TrsQBmiBSloiL  and  filing. 

31k  la  Georgia,  where  the  record  and  bill  of 
axceptima  on  appeal  In  an  inlunction  case  were 
not  transmitted  to  the  clerk  of  the  suprenw  court 
by  the  cleric  below  within  16  days  from  the  serv- 
ice on  the  opposite  party,  the  case  must  be  dis- 
missed. Markham  t.  Huff,  72  Ga.  100,  affirmed. 
—Cunningham  v.  Snott.  (Oa. )  IS  S  G.  635. 

2R.  The  contention  that  appellant's  fallore  to 
docket  tbe  appeal  in  time  was  by  consent  of  the 
appellee  cannot  be  sustained,  where  the  agree- 
ment Is  not  in  writing,  and  Isoenled  byaroellea'a 
ooansel.— Rodman  r.  Archbell,  (N.  C.)  IS  B.  B. 

Where  an  appeal  is  not  docketed  within  the 
time  fixed  by  law,  on  account  of  delay  in  settling 
tbe  case,  and  appellant  does  not  apply  for  cer- 
tiartirl  at  the  first  term  next  after  the  trial,  Uie 
appeal  will  be  dismissed.  Following  Joyner  v. 
Hines,  (N.  C.)  13  S.  E.  901.— Rodman  T.  Arcb- 
bell,  (N.  C.)  18  S.  E.  111. 

27.  Where  the  affidavits  of  appellant's  attor- 
neys allege  that  tbe  failure  to  file  the  return 
within  the  time  required  by  rule  1  of  the  supreme 
court  w&%  caused  by  the  critical  illness  of  the 
attorney  having  sole  charge  of  ttie  appeal,  the 
eonrt  will  reinstate  the  case  on  the  calendar. — 
I>aviB  V.  PoUook,  (S.  C.)  18  B.  B.  807. 

-^—  Brief  of  evldenoe. 

3S.  A  brief  of  tbe  evidence  which  la  a  mere 
report  of  the  trial  by  questions  and  answers  is 
not  such  a  brief  as  contemplated  by  Act  Oa.  Not. 
11.  im.  -Stubba  T.  State,  (Ga.)  18  8.  B.  107. 

 Settlement  of  "oase." 

29.  In  settling  the  case  on  appeal,  only  so 
much  of  the  evidence  or  other  matters  occurring 
on  the  trial  as  may  be  necessary  to  present  ana 
lllustrute  tbe  matters  excepted  to  should  be  in- 
serted, and  not  the  entire  evidence  embraced  in 
the  stenographer's  mtuutes. — ^Town  of  Durham  v. 
Richmond  &  D.  R.  Co.,  (N.  O.)  18  8.  B.  1. 

80l  Appellant's  statemwt  of  case  on  appeal 
will  not  DO  snbaUtuted  for  the  "case"  aa  settled 
by  tiie  Judge  after  the  expiration  of  tbe  statu- 
tory time;  since  Code  N.  C.  |  660,  which  imposes 
a  penalty  on  the  judge  for  failure  to  settle  the 
"case"  in  time,  does  not  deprive  the  appellee  of 
bis  right  to  a  settlemenl  of  the  '*ease"  by  the 
ju^e  on  disagreement.— State  v.  Williams,  («.  C.) 

31.  A  ludge  need  give  notice  of  the  time  and 
place  of  settling  the  case  on  appeal  only  when 
"requested"  to  do  so,  under  Code  N.  C.  S  550. 
Walker  v.  Scott,  106  N.  C.  56,  11  &  B.  8H,  fol- 
lowed.—State  V.  Williams,  (N.  C.)  18  8.  B.  880: 

 Bill  of  exceptions. 

83.  Where  an  amendment  to  a  declaration  is 
offered  and  disallowed.  It  docs  not  constitute  a 
part  of  the  record:  and,  la  order  to  have  the 
supreme  court  review  tbe  ruliog,  the  amend- 
ment should  be  set  out  in  the  bill  of  exceptions, 
or  annexed  to  the  same  aa  an  exhibit,  properly 
authenticated.  Sibley  t.  Association,  18  B.  E. 
838,  87  Ga.  738,  followed.— Bamett  v.  East  Ten- 
nessee. V.  &  G.  Rv.  Co..  (Ga.)  13  B.  E.  004. 

83.  The  action  of  the  triul  court  In  amending 
m  requested  instruction  cannot  be  reviewed  when 
the  instniotion  Itself  Is  not  embodied  in  the  bill 
of  e»!eptions.  The  fact  that  the  clerk  copied  it 
into  the  transcript  made  it  no  part  of  the  record. 
'Perinuo&>a  Adm'r  v.  Wills,  (Va.)  18  a  B.  892. 


84.  An  amendment  to  tbe  declaration  which 
was  offered  at  the  time  of  hearing  a  demorrer  to 
the  declaration,  and  disallowed  ny  the  oourt,  ii 
no  part  of  the  reoord,  and  can  only  come  to  the 
sapreme  court  by  being  set  oat  in  the  bill  of  ex- 
ceptions, or  annexed  to  the  same  aa  an  Ublblt 
diuy  authenticated.— Sibley  v.  Mutual  Reaare 
Vend  Life  Asa'n.  (Ga.)  18  &  E.  688. 

85.  Where  the  only  error  assigned  la  npon 
vhe  rendition  of  a  decree  founded  on  the  verdict 
of  a  ]nry,  none  of  the  evidence  adduced  on  the 
trial  ia  reqalaite  In  reviewing  the  deoree;  nae  is 
anything  the  Judge  may  bare  atated  orally  at 
the  time  of  rendering  the  decree,  or  prevlonaly, 
materiaL— Dotterer  v.  HtRlen,  (Ga.>  IS  8.  B. 
Wl.  •  V  ' 

 Certifloate. 

80.  Where  neither  the  certifloate  of  tbe  judge 
of  the  trial  court  nor  that  of  the  clerk  la  such  aa 
is  prescribed  hj  tbe  act  of  November,  1889,  for 
bringing  oases  to  tbe  sopreme  court,  and  where 
some  of  the  record  which  the  Judge  certiflee  to 
be  necessary  does  not  appear  in  the  transorlpt 
sent  op  by  the  clerk,  the  writ  of  error  wUl  M 
dl8ml88ea.-^toeaham  t-  Tamer,  (Ga.)  IB  8.  & 

m. 

87.  Under  tbe  act  of  yovember,  1889,  prescrib- 
ing the  terms  of  the  certificate  which  tbe  Judge  la 
required  to  sign  to  bring  a  case  to  the  soprenw 
court,  and  directing  that,  if  needful,  be  shall 
change  tbe  billot  exceptions  so  as  to  make  It  con- 
form to  the  truth,  and  contain  all  tbe  evidence^ 
and  refer  to  all  the  reoord,  necessary  to  a  clear 
onderstanding  of  the  errors  complained  of,  th« 
needful  changea  are  to  he  made  in  tbe  bill  of  ex- 
ceptlons,  but  no  change  in  the  certificate  is  al- 
lowable.—Gresham  V.  Turner,  (Oa.)  18  B.  E.  940. 

88.  Though  the  bill  of  exceptions  sats  out  what 
purport  to  be  copies  of  the  various  parts  of  the 
record,  and  tbe  judge  certiflea  in  the  usual  form, 
this  does  not  verify  tbe  recwd,  or  dispense 
with  a  certified  transcript  bythe  olerk;  the  fudge 
not  certifying  that  no  transcript  is  necessary.— 
Lewis  V.  Ole^,  (Ga.)  18  B.  E.  0)8. 

 Beturn. 

S9.  Tbe  fact  that  the  atatement  of  the  eaae  fbr 
the  supreme  oourt  agreed  on  by  counsel  for  the 
respective  parties  does  not  specifically  purport 
to  be  the  return,  will  not  deprive  it  of  that  char- 
acter, as  Code  Civil  Proc.  S.  C.  S  S«6,  aubd.  5, 
*provlde8  that,  where  counsel  tar  the  respective 
parties  agree  on  a  statement  of  the  case  for  tbt 
supreme  court,  "no  return  or  other  paper  from 
the  (^rcuit  court  ahall  be  required;"  and  rule  3 
of  the  supreme  court  provides  that  such  agreed 
statement,  with  the  notice  of  appeal  and  excep- 
tions, sball  constitute  the  return.  UcNair  r, 
Craig,  (S.  C.)  13  S.  B.  664,  followed.— Davia  T. 
Pollock,  (B.  C.)  18  a  B.  807. 

Continnance. 

40.  Under  N.  C.  Bap.  Ct  Rule  13,  which 
provides  thaf^when  a  case  Isreached  on  the  reg- 
ular call  of  the  docket,  and  a  printed  brief  or 
argument  shall  be  filed  for  either  party,  the  oaae 
shall  stand  on  the  same  fooUng  as  If  there  were 
an  appearance  by  counsel, "  the  party  filing  a 
printed  brief  ia  to  be  taken  aa  asking  a  decision 
at  such  term,  and  as  opposing  a  continuance,  and 
a  motion  by  the  opposite  party  to  continue  the 
case  till  next  term  will  not  be  granted  unless 
exra«ssly  assented  to  or  for  good  cause  shown. 
— Dibbrell  r.  Georgia  Home  loi.  Co..  tS.  C.)  18 
B.  B.  789. 

Behearing. 

41.  A  petition  for  rehearing  will  not  be  grant- 
ed where  no  material  fact  or  important  principle 
of  law  has  oeen  overlooked  or  misunderstood.— 
Fisber  v.  Fair,  (8.  C.)  13  S.  E.  863;  Harris  v.  Brat- 
ton,  Id.  »99;  De  Loach  r.  Same,  Id.;  Williams  T. 
Same,  Id. 

42.  A  motion  for  a  rehearins  will  be  denied 
where  it  appears  that  no  material  fact  or  prlnol- 
ple  of  law  was  overlooked  or  misunderstood.— 
Fisher  v.  Fair,  (S.  C.)  18  a  E.  863. 
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Appeal  from  Jnstloe'B  court. 

48.  On  appeftU  from  jnstloe  court)  under  Code 
K.  C.  11  Sih,  660,  881,  when  the  retarn  falls  to 
show  the  pleadings  before  the  Justice,  the  su- 
perior court  may  allow  all  pleas  to  be  filed  to 
which  either  party  mieht  have  been  entitled.— 
Koore  v.  Garner,  (N.  Ow)  18  S.  B.  768. 

44.  On  appeal  from  a  Justioo  of  the  peace,  an 
additional  return  will  noi  be  recognized,  unless 
filed  by  consent  of  parties,  or  made  pursuant  to 
a  recordart.— Beville  v.  Cox,  (N.  C.)  18  S.  E.  800. 

45.  Code  S.  C.  i  858,  providing  that  appeals 
from  trial  justices  to  tne  clronlt  court  shall  be 
heard  upon  all  the  papers  in  the  case,  inotudlnff 
testimony  taken  In  writing  on  the  trial,  ''and 
the  grounds  of  ezo^Uon  made, "  oonflnes  the  cir- 
cuit court,  onUie  hearing,  to  the  oousideratlon  of 
such  questions  only  as  are  raised  by  the  ezoep- 
ttwu.— Bums  T.  Gowar,  (&  a)  18  B.  B.  SSL 

46.  Code  N.  C.  $  S65,  prorldea  that  qipenl« 
from  Joatloes  of  the  peace  shall  stand  for  trial 
de  novo  on  the  dockets  of  the  superior  courts  at 
the  first  term  after  the  appeal  la  taken,  and  that, 
if  defendant  should  nuike  default,  Judgment 
should  be  rendered  against  him,  final  in  some 
otHB,  and  by  defaolt  and  In'inlry  in  others.  By 
an  amendatory  act  (Laws  1869,  o.  448)  it  is  far- 
ther provided  that  where  the  appellant  failed  to 
have  his  appeal  docketed  at  me  next  term  the 
aiqiwtlee  might  file  a  transcript  of  the  Jostloe's 
record,  and  move  to  dismiss.  Held,  that  where 
defendant  failed  to  docket  his  appeal  at  the  next 
term,  but  did  so  at  the  Moond  term,  when  plain- 
tiff, upon  defendant's  failure  to  appear,  took 
Judgment  by  default  against  him,  which  was  sub- 
sequently set  aside  on  the  ground  that  his  failure 
to  appear  was  ezoosable  negligence,  plaintiff 
was  still  entitled  to  move  for  adismiMl  for  fail- 
ure to  docket  the  appeal  In  tima— Ballard  t.  Qst. 
(N.  C.)  18  S.  B.  3». 

47.  Error  in  tbe  pleadings  or  Judgment,  oom- 
mitted,  as  shown  by  the  record,  against  the 
protest  or  over  the  demurrer  of  a  party,  may  be 
reviewed  on  appeal,  though  no  motion  was  made 
for  a  new  triu,  and  no  exception  was  reserved 
by  bill  of  axceptlons  or  otherwise. — Spenoe  T. 
Robinson,  (W.  7a.)  18  &  E.  1001 

m.  Rnronr. 

la  equitable  aotiona. 

48.  Where,  in  a  suit  to  foreclose  a  suboon- 
traotor's  Hen,  a  cross  bill  is  filed,  and  all  the  ev-' 
idenoe  brought,  into  thereoord,  the  supreme  court 
will  review  the  action  of  the  lower  oourt,  and 
order  a  decree  in  oooordanoe  with  eanll^r  and 
^stioe.— Balloy  Const.  Co.  T.Faroell,(Tak)  18  a. 
B.  450. 

Who  may  allege  error. 

49.  Where  defendants  excepted  to  a  Judgment^ 
but  failed  to  appeal,  they  are  estopped  from 
questioning  the  correctness  of  the  jn^[inant  on 
an  appeal  by  plaintiff.  JCsBniiioir,  C  J.,  and 
CiiABK,  J.,  diBsenting.— Bank  of  OxfiwdT,  Bol>> 
Utt,  (fx.  0.}  13  &  B.  177. 

Matters  not  excepted  to  on  first  triaL 

50.  Where  a  report  of  a  referee  upon  foreclos- 
ure of  a  mortgage  was  excepted  to  only  upon  one 
ground,  and  an  appeal  therefrom  taken,  Uie  par- 
ties, upon  a  second  ai^eal  from  a  report  made 
In  oonformi^  with  the  decision  of  the  supreme 
court,  cannot  allege  exceptions  to  the  report  in 
regard  to  matters  not  excepted  to  upon  the  first 
trial.— Ellis  V.  Sanders,  (S.  C.)  XS  8.  B.  417. 

Objections  not  raised  below. 

6L  On  appeal,  the  admission  of  a  deposition 
sannot  be  objected  to  on  the  ground  of  a  non-iden- 
tity of  parties,  where  therecord  fails  to  showtbat 
such  objection  nas  raised  below,  and  there  are 
no  assigamepts  of  error  In  regard  thereto.  — Stew- 
art T.  Begister,  (N.  C.)  18  B.  B.  284. 

B8.  The  supreme  oonrt  will  not  consider  a  mat- 
ter not  shown  by  the  record  to  have  been  present, 
ed  to  the  lower  court  for  determination, — ^Bowen 
T.  Carolina,  a  O.  ft  C  EL  Co.,  (8.  C.)  U  8.  B.  4S1. 


88.  The  objection  that  the  damages  are 
ive  cannot  flnt  be  made  In  the  snpreme  court 
—Richmond  ft  D.  B.  Co.  v.  George,  (Va.)  18  8. 

B.  429. 

M-  When  no  motion  to  vacate  an  attwshment 
was  made,  exceptions  thereto,  not  nSaeA  below, 
will  not  he  considered  on  appeal. — ^KenefltA:  r. 
Caulfleld,  (Ta.)  18  8.  E.  M8. 

BH.  wiiere  particular  Instonoea  of  mi^oondncfc 
are  not  speolfled,  an  exceptim  that  tne  oonrt 
erred  In  not  holding  that  tne  mortgagor,  hj  Im- 
proper  conduct,  had  lost  his  right  to  object  to  tbe 
sale,  will  not  be  considered  on  appeal. — ^Flah- 
bume  V.  Smith,  (8.  O.)  18  8.  B.  625. 

66*  Whereno  motiontosuppress  testimony  was 
made  at  the  trial,  an  exception  that  the  court 
erred  in  not  suppressing  It  will  not  be  Otmaidered 
on  appML— Pishbnma  t.  Smith,  (El  C)  18  &  & 
5S6. 

67.  A  question  as  to  the  eftect  of  the  statute  oi 
frauds  on  a  contract,  when  not  raised  below,  nor 
by  any  exception  to  the  ludgmeut,  is  not  deter- 
minable on  appeal.— Bhode  v.  Tnten,(8.  U)  18  & 
B.  675. 

5S.  Where,  In  an  action  to  recover  land  and 
the  rents  and  profits,  defradasts  do  not  sever  In 
their  defense  as  to  mesne  profits,  and  there  Is 
notfalDg  In  the  record  to  show  that  the  oaestion 
as  to  what  each  was  severally  liable  for  was 
presented  to  or  passed  upon  by  the  court  below, 
the  question  as  to  such  several  liabUitv  will  not 
be  considered  on  appeaL— lAthrop  r.  Adkinson, 
(Ga.)  18  8.  B.  617. 

50.  Whether  interest  Isreooverable  ona  forth* 
coming  bond  cannot  be  adjii^lcated  by  the  ra- 
preme  court,  when  it  does  not  appear  that  the 
attention  of  the  trial  oonrt  was  called  to  th» 
question.— Aycock  v.  Austin,  (On.)  U  &  B.  SO 

Discretion  of  trial  oonrt 

60.  The  action  of  the  oourt  in  allowing  plain- 
tiff to  file  a  new  complaint  In  the  place  of  one 
that  was  lost  is  dlscretiooary,  and  cannot  be  re- 
viewed on  appeal.— -Brsy  T.  Oreekmereu  (N.  C) 
18  B.  E.  738. 

61.  Thfflre  being  sufficient  evidence  to  sostaln 
a  verdict,  and  the  court  below  being  satisfied 
therewith,  the  supreme  coiurt  of  Georgia  will  not 
interfere  with  its  discretion  in  refusing  a  new 
trial.— HoUiday  t.  MdLendon,  (Oa.)  18  a  X.  SSL 

Presumptions. 

62.  Though  it  does  not  appear  by  the  record 
that  notice  of  a  dismissal  of  a  case  was  served 
on  defendant,  it  will  be  presumed  that  no  such 
notice  was  necessary,  or,  if  necessair,  that  It  was 
in  fact  given. — Chattanooga,  B.  ft  C.  B,  t.  Jack- 
son, (Oa.)  18  S.  B.  109. 

9S.  FliUntiff  sued  a  railroad  company  for  dam- 
ages caused  by  the  building  on  its  right  of  wiiyof 
an  embankment  whi<di  proleoted  12  feet  over  bis 
lot.  The  charge  recited  that  plaintiff  claimed 
that  he  had  been  damaged  in  two  pmrtlcnlars,— 
that  he  bad  been  deprived  by  the  embankment 
of  the  rental  ralne  of  the  19  feet,  and  that  tbe 
taking  of  the  ground  and  making  of  a  dlttdi  hf 
the  Burfaoe  water  rendered  the  other  part  of  the 
lot  less  valuable,— and  told  the  Jury  to  look  into 
the  evidence,  and  make  a  verdict  in  aocordance 
with  the  result  they  might  reaoh.  Held  that,  on 
appeal,  the  vOTdict  not  appearing  in  the  record, 
It  would  not  be  presumed  that  the  Jury  allowed 
double  damages  to  the  12  feet  of  the  lot  oovered 
by  the  embankment.— Georgia  RallroAd  ft  Bank- 
ing Co.  V.  Baker,  (Ga.)  18  S.  E.  681. 

Weight  and  snfiBoienoy  of  evidenoe. 

64.  Where  an  injunction  Is  granted  and  a  re- 
ceiver appointed  on  conflicting  evidence,  and  no 
abuse  of  aiscreUon  appears,  this  court  will  not 
interfere.— Powell  v.  Achey,  (Oa.)  18  S.  E.  108. 
BlU^  V.  Taylor,  Id.  28S. 

86.  The  foot  that  defendant.  In  an  action  ts 
reoover  land,  has  held  advene  possession  of 
the  land  for  the  period  of  limitation,  oannofc  be 
urged  on  appeal  as  an  additional  roasoa  to  sop* 
pwt  Uie  Jiugment  (tf  the  trial  oonrt  In  Us  favor, 
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since  that  is  a  qaestion  for  the  ioiT.-^ltarTlii  T. 

Oarvia,       C.)  13  S.  E.  0W. 

66.  A  finding  that  memoranda,  and  evidence 
introduced  by  defendant  in  connection  therewith, 
were  not  sufficient  to  charge  plainUff  with  the 
money  thereby  charged  to  him,  will  oot  be  dis- 
turbed when  It  was  not  shown  that  plaintiff  had 
knowledge  of  such  memoranda,  and  received  the 
money.— Perseverance  Mln.  Co.  T.  Blsaner,  (Oa.) 
IS  I:).  B.  461. 

67.  In  an  action  on  a  poliqy  lusoring  certain 
tAbacoo,  d^endant's  evidence  showed  that  plain- 
tiff misrepreseated  tlw  oharacter  and  TaiiMt  of 
the  tobacco,  that  the  tobacco  was  In  fact  unsal- 
able, that  itwas  destroyed  within  nine  days  after 
Uie  issuance  of  the  policy,  and  that  plaintiff  had 
offered  no  ezplanauou,  except  that  he  thought 
tliBt  the  fife  was  the  work  of  an  inoendiary. 
Plaintiff's  evidence  showed  that  he  had  made  no 
misrepresentations,  and  that  the  tobacco  was  val- 
aable  and  salable.  Held  that,  on  writ  of  error 
after  a  verdict  in  plaintiff's  favor,  the  supreme 
court  of  appeals  must  reject  such  of  defendant's 
evidence  as  is  in  conflict  with  that  of  plaintiff, 
and  that  the  verdict  could  not  be  set  aside  as  con- 
trary to  the  evidence.  Bichabdsoh,  J.,  dissent- 
ing.—Wytheville  Ins.  &  Bkg.  Co.  T.  Btalts,(7a.) 
18  S.  E.  77. 

 Findings  of  oonrt  and  referee. 

68.  The  existence  of  a  contract  isa  question  of 
fact,  and,  under  the  well-settled  rule,  u  conclud- 
ed 1^  the  cononzrant  findings  of  a  referee  and 
circuit  ]u4ge.— Bhode  t.  Tnteo,  (8.  0.)  IS  B.  B. 
870. 

69.  Plaintiff  testified  that  he  was  emploved 

by  defendant,  and  went  towork  in  April.  Other 
witnesses  testified  that  be  was  attending  to  such 
duties  in  April.  Defendantolaimed  and  introduced 
testimony  that  be  was  not  employed  until  July, 
although  on  the  premises.  The  auditor  found  that 
be  was  employed  and  went  to  work  in  April, 
which  finding  was  confirmed  by  the  trial  court 
Held,  that  such  finding  would  not  be  disturbed, 
although  it  seemed  against  the  preponderance  of 
the  evidence. — ^Perseverance  Min.  Co.  v.  Blsaner, 
(Ga.)  18  S.  E.  461. 

70.  The  findings  of  fact  by  a  referee,  to  whom 
»  cause  has  been  referred  by  consent,  will  not  be 
reviewed  on  appeal  If  there  Is  any  evldenoe  to 
sustain  them,  thou^  the  cause  is  equitable  in  its 
nature,— Wnitehmd  t.  WUtebunt,  C.)  18  & 
B.  166. 

 Demurrer  to  evidence. 

71.  Where  an  appeal  to  the  circuit  court  from 
a  coDTlction. before  a  municipal  court  of  the  vio- 
lation of  an  ordinance  is  tned  by  the  court  in 
lieu  of  a  Jury,  upon  a  revieyr  of  the  case  upon 
the  evidence  by  tiie  supreme  court  It  will  be 
treated  as  upon  a  demurrer  to  the  evidence,  and 
the  appellantregarded  asademurrant  toevidenoe. 
—Town  of  Moundsville  v.  Velton,  (W.  Va.)  18  8. 
E.  378. 

72.  Where  the  evidence,  and  not  the  facts,  are 
certified  to  the  supreme  court,  the  case  will  be 
treated  as  on  a  demurrer  to  evidence;  and  evi- 
dence for  the  defendant  that  the  child  was  stand- 
ing behind  the  oar,  between  the  rails,  and  at- 
tempting to  climb  upon  the  bumper,  will  be  re- 
jected.—Norfolk  ft  W.  R.  Co.  T.  Oroeeclose'B 
Adm'r,  <Va.)  18  8.  E.  45^ 

Matters  not  apparent  on  record. 

78.  Whore  the  Judge  grunts  a  new  trial  in  an 
action  Involving  the  legAlity  of  an  execution,  and 
it  does  not  appear  from  the  bill  of  exceptions  or 
the  transcript  of  the  record  what  the  ground  or 
grounds  of  the  illegality  were,  the  judgment 
granting  the  new  trial  will  be  afSrmed. — Hyfleld 
r.  Sims,  (Oa.)  18  S.  E.  6&4. 

74.  Alleged  error  in  overmling  a  motion  for  a 
new  trial,  on  the  ground  that  the  verdict  was 
contrary  to  the  law  nnd  the  evidence,  cannot  be 
considered,  when  the  bill  of  exceptions  shows 
tiiat  all  the  evidence  is  not  certified. —Ferguson's 
Adm'r  T.  Wills,  (Vs.)  18  S.  B.  899k 


Harmless  error. 

75.  The  failure  of  the  court  to  pass  upon  ex- 
ceptions taken  to  adepositlonofadefendantis  im- 
material, where  the  deposition  is  not  considered 
In  determining  ttie  case,  and  an  injunction  issued 
In  the  case  Is  dissolved  upon  the  bill  and  answer, 
there  being  no  evidence  to  support  the  bill. — Mot- 
ley V.  Frank,  (Va.)  18  B.  E.  36. 

76.  In  an  action  to  recover  land,  where  both 
parties  claim  under  the  same  person,  any  error 
of  the  court  in  admitting  evidence  to  show  title 
in  such  person  is  immaterial. — Jackson  v.  Dn 
Bose,  (Qa.)  18  S.  E.  eifl. 

77.  Where  a  suit  Is  brought  against  a  corpora- 
tion, and  it  files  Its  pleas  as  such,  it  is  not  re- 
versiole  error  to  adnnt  pftrol  evidence  that  It  la 
a  corporation.— Perseverance  HIn.  Co.  v.  Bisanw, 
(OaJ  18  a.  E.  4ffL 

78.  The  taot  that  evidence  is  improperly  ad- 
mitted to  show  the  date  of  administration  Is  im- 
material when  the  fact  as  established  by  the  evi- 
dence is  admitted  by  the  answer, — Brown  v. 
Walker,  (N.  C. }  18  S.  B.  8. 

ObjeotioaB  waived. 

79.  Where  a  new  trial  is  granted  on  defend- 
ants* motion  unless  plaintiff  will  write  off  a  por- 
tion of  his  recovery,  and  thereupon  plaintiff,  de- 
clining to  write  off,  brings  a  writ  of  error  upon 
the  Judgment  granting  a  new  tiial,  defendants 
cannot  by  oross-bill  of  exceptions  assign  oror, 
not  as  committM  by  the  oonrt  in  its  rullnga  on 
the  motion  for  a  new  trial,  but  as  committed  on 
the  trial  itself,  and  oomplsJned  of  in  the  motion. 
— Ifoomaugh  v.  Everett,  (Qa.)  18  B.  B.  887;  Ev- 
erett T.  Moomangh,  Id. 

IV.  ErrscT  or  Afpbai. 

On  proceedings  in  trial  court. 

80.  Where  an  assignee  for  the  benefit  of  cred- 
itmrs  intentionally  dliob«ya  an  wder  of  oourt  fbr 
the  distribntlon  of  funds  in  his  hands,  and  ia  at. 
tached  for  contemptupon  the  motion  of  a  number 
of  thn  creditors,  from  which  be  appeals,  an  ap- 
plication  cannot  be  made  In  the  lower  oourt. 
pending  the  appeal,  fw  leave  to  withdraw  and 
aoandon  the  motion,  but  the  same  must  be  dis- 
posed of  in  some  appropriate  way  in  the  appel- 
late court.— Bristol  r.  Fearaon,  (N.  Q)  18  S.  E. 
926. 

81.  A  hearing  on  the  merits  was  properly  re- 
fused, where  it  would  require  the  decision  of  a 
material  question  involved  in  a  pending  appeal 
from  an  order  in  the  case  refusing  an  Injnnonon. 
-«ea8e  v.  Dobson.  (S.  a)  18  S.  E.  SIXL 

Withdrawal  of  appeal  by  oiw  of  several 

appellants. 

83.  Upon  the  motion  of  a  number  of  creditors, 
an  assignee  for  the  benefit  of  creditors  was  at- 
tached for  contempt  for  disobeying  an  order  of 
court.   The  assignee  appealed.   Held,  that  an  ap- 

glcation  for  leave  to  withdraw  the  motion,  made 
the  appellate  court  by  the  creditor  who  made  the 
affidavit  in  support  of  the  said  motion,  must  be  al- 
lowed, but  such  allowance  cannot  affect  the  other 
creditors,  where  the  motion  was  made  at  the  in- 
stance of  and  for  the  benefit  of  the  others  as  well 
as  of  himself.— Bristol  v.  Pearson,  (N.  C.)  18  B. 
E,  935. 

y.  Deoibion. 

Affirmance. 

SS.  Where,  construing  all  the  charge  bother, 
no  material  error  appears  to  have  been  commit- 
ted by  the  Judge  on  the  trial  of  a  case,  the  Judg- 
ment win  DO  affirmed.— Lnkens  v.  Ford,  (Qa.)  18 
S.  B.  948. 

IMsmissaL 

S4.  Where  no  transcript  Is  sent  np  by  the 

nierk,  and  no  steps  are  taken  by  plaintiff  in  er- 
ror to  cause  this  to  be  done  on  the  call  of  the 
case  for  argument  or  before,  the  writ  of  error 
will  be  disrnissed.— Lewis  v,  Clegg,  (Qa.)  18  S.  E. 
683. 

85.  A  writ  Of  error  pending  in  the  suprema 
oonrt  against  a  oivponmon  when  ita  (diarter 
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pires  win  be  dlamiSBed  on  notion. — Logan  t> 
Western  &  A.  B.  Ca,  (Oa.)  IS  S.  E.  616. 

80.  Where  the  record  Calif  to  show  that  an 
ai^eal  was  taken  or  notice  of  aippeal  given,  Uie 
appeal  must  be  dismlsKod.  Manufacturing  Co. 
V.  Simmons,  1  S.  B.  028,  97  C.  SQ.  followed. 
-Howell  T.  Jones,  (N.  C.)  13  S.  E.  889. 

87.  Where  an  appeal  ia  not  docketed  in  the  su- 
preme court  at  the  term  sumeedlng  the  trial  of 
the  oase  in  the  court  below,  and  no  excuse  is 
shown  for  the  delay,  the  appeal  will  be  dismissed. 
-Btote  r.  James,  (N.  C.)  18  a  £.  113. 

Sismissal—Notioe  of  motion. 

88.  NoUoe  of  motion  to  dismiss  an  appeal  Is 
not  required.— J<rtmstob  T.  nrhitehaad,(fl.  a)  18 

B.  E.  781. 

—  Time  of  making  motion. 

89.  The  provision  of  Bup.  Ct  Rale  S.  C.  No. 
Ifi;  that  a  motion  that  "an  appeal  be  dtimlssed  or 
iae  cause  stricken  from  the  aocket  for  any  irreg- 
ularity in  the  taking  of  the  appeal  or  in  the  rec- 
ord filed  in  tbis  court"  must  be  made  at  the  time 
assigned  for  the  hearing  of  special  motions,  is 
Imperative;  but  it  does  not  apply  to  a  motion 
to  dismis.i  an  appeal  on  the  ground  that  the  order 
from  wbich  the  api«al  was  taken  Is  not  appeal- 
able. UltcheU  r.  Clayton,  11  S.  B.  884.  88  8.  a 
699,  followed.— SUta  r.  Uerriman,  (8.  0.)  18  S. 
B.  898. 

—  BeiiMtstement. 

90.  Tinder  Bup.  Ct  IT.  C.  rule  17,  provlcling 
that,  if  as  appeal  be  not  docketed  before  the  call 
of  the  district  to  which  It  belongs,  the  appellee 
may  have  it  dismissed,  and  that  if  improperly 
dismissed  the  motion  to  reinatate  should  he  made 
"during  the  term, "  an  agreement  of  counsel  to 
givo  until  January  81,  1691,  to  ^perfect  an  appeal, 
while  ground  to  resist  a  motion  to  dismiss  if 
made  at  the  fall  term  of  18W,  when  the  appeal 
should  in  due  course  have  been  docketed,  was  no 
ezouse  for  the  appeal  not  being  docketed  or  a 
oerttorari  applied  tar  at  the  spring  term  of  1891, 
and  a  motion  to  reinstate  at  ihe  next  term  there- 
after was  too  late.— Johnston  v.  Whitehead,  (IT. 
&)  la  &  E.  731. 

OL  Though  Act  B.  C.  Deo.  34,  1689,  $  3,  (30  Bt. 
866,)  re4nli«s  appellant  to  serve  bis  case  with  ex- 
ceptions on  the  opposite  party  or  his  attorney 
^hin  80  days  after  service  of  the  notice  of  ap- 
peal, the  trial  Judge  may  extend  hie  time:  and 
when  he  has  done  su,  and  the  clerk,  without 
Imowiedge  of  the  extension,  has  dismissed  the 
appeal,  under  supreme  court  rule  No.  1,  the  ap- 
peal will  be  reinstated.— Cunningham  V.  Cauthen, 
^  C.)  18  S.  E.  m. 

Uodiflcatlon  of  judgment. 

92.  Where,  on  appeal  in  an  action  against 
three  persons  as  partners  for  a  tort,  the  Judgment 
is  correct  as  to  one  of  them,  and  obviously  In- 
oorrect  as  to  the  other  two,  no  partnership  being 
established,  the  Judgment  will  06  affirmed  as  to 
the  former,  but  reversed  as  to  the  latter. — ^Aiutin 
7.  Appling,  (Oa.)  18  &.  E.  955. 

Bemandment. 

93.  iThere,  on  appeal  from  a  writ  of  habeas 
corpus,  granted  by  the  superior  court,  awarding 
to  a  mother  the  possession  of  her  minor  chlldrei^ 
it  appears  that  she  has  since  become  insane  and 
has  been  committed  to  the  Insane  asylum,  the 
case  will  be  remanded,  under  Code  N.  C.  8 
providing  that  a  case  may  be  remanded  for  f ur- 
ttier  proceedings,  "whenever  it  shall  appear  nec- 
essary for  the  purposes  of  Justice.  *" — Jones  v.  Cot- 
ten,  (N.  C.)  13  8.  E.  161. 

M.  On  appeal,  a  cause  may  be  remanded  tor  a 
■pecial  finding  as  to  the  right  to  costs.— Smith  T. 
Sl^th,  (M.  O)  18  &  B.  118. 

.  Proceedings  below. 

96.  Laws  N.  O.  1887,  o.  192,  {  8,  providing  that 
"In  civil  cases,  at  the  first  term  of  the  superior 
oourt  after"  the  certificate  of  the  supreme  court 
**ls  received,  if  the  Judgment  Is  affirmed  the  court 
below  shall  direct  ths  axeouUon  tiiereof  to  nro- 


eeed,'is  directory  as  to  the  mere  forms  to  be  ob- 
served; and  it  does  not  mean  or  intend  that  If,  at 
the  ilrst  twm  of  the  court  below  after  it  receives 
the  certificate  from  the  snprane  court,  it  should 
fail  for  any  cause  to  act  upon  the  same,  there 
oould  be  no  proper  or  sufficient  action  taken  aft- 
erwards.—Johnston  T.  Danrlllaw  JUL  &  B.  W.  B. 
Co.,  (N.  a)  U  8.  B.  881. 

96.  On  application  by  a  mo^er  for  tbemppien- 
ttceshlp  of  her  minor  child,  the  superiw  court 
affirmed  the  action  of  the  olerk  In  apprenticing 
the  child  to  defendant,  against  the  mother's 
wishes.  HeI<I,  that  a  reversal  of  this  decdsloa 
by  the  supreme  court  on  appeal,  which  did  not 
render  a  final  Jndgm«it  in  the  matter,  bat  simply 
remanded  the  cause  fur  a  new  trial  to  the  court 
below,  did  not  warrant  the  mother  in  instituting 
habecte  corpus  proceedings  to  regain  the  custody 
of  the  child  from  defendant,  as  the  order  of  the 
Buperl(»r  court  apprenticing  the  child  to  him  atiU 
remained  In  foroe.— Aahbr  r.  Paee,  (N.  C)  18  & 
B.  1M. 

97.  The  revArsal  by  the  supreme  court  of  the 
Judgment  of  the  superior  court,  refaslng  to  ap- 
prentice a  minor  child  to  his  step-father,  on  tba 

?:round  that  the  facts  found  did  not  warrant  the 
udgment  that  the  mother  was  not  entitled  to  the 
custody  of  her  child,  does  not  preclude  the  supe- 
rior court,  on  a  new  trial,  from  hearing  addi- 
tional testimony,  nor  from  finding  the  facts  lo 
acooi'dance  therewith.— Ashhy  v.  Page,  (H.  C) 
IS  8.  E.  90. 

98.  After  remand  for  a  new  trial,  the  refusal 
to  allow  further  pleadluBs  la  within  tlw  discretion 
of  the  trial  court,  ana  not  reviewable,  unlesa 
the  refuaal  ia  basea  on  want  of  power. — ^Borflle 
T.  Cox,  (N.  C.)  18  8.  B.  800. 

VI.  LlABILITISS  OH  AnUL-BoHM 

Belease  of  sureties. 

99.  A  Judgment  against  defendant  havlngheea 
affirmed,  he  obtained,  without  the  consent  of  L.* 
the  surety  on  the  supersedeas  bond,  an  injunc- 
tion against  further  mvceedlngs,  giving  an  in- 
junction bond,  with  R.  as  surety.  An  action 
auralnst  the  heirs  of  B.  was  oomnromised,  and  la 
a  subsequent  suit  on  the  supersedeas  bond 
against  tho  heirs  of  L.  the  oourt  held  that  de- 
fendants were  released  to  the  extent  of  the  valne 
of  the  property  of  R.  which  had  been  released 
by  the  compromise,  and  directed  that  deleadanta 
be  credited  such  amount.  It  appeared  that  at 
the  administrator's  sale  of  B.'s  property  tne 
entire  property  had  beat  pnrdiaaed  by  B.'a 
heirs  at  very  much  lees  than  its  valne.  Heid, 
that  the  actual  value  of  R.  's  property,  and  not 
the  price  for  which  it  sold,  should  determine  tho 
amount  to  be  credited  defendants.— liOWia  r. 
Hill,  (Ga.)  18  8.  E.-688. 

Application. 

For  Insuraaoe,  see  Insurance,  1-S. 
Of  payments,  see  Payment,  8. 
To  remove  cause  to  federal  court,  aea  22<nioiMtI  of 
Causes. 

APFKEirnaEL 
Apprenticing  fofherlew  ohUd. 

A  finding  by  the  court  that  a  mother  Is  a 
woman  of  bad  character,  and  not  a  fit  person  to 
have  the  custody  of  her  child,  whose  father  is 
dead,  brings  the  case  within  Acta  N.  C.  18881  0. 
169,  f  2,  subd.  4,  and  authorliee  the  appreotue- 
shlp  of  the  chim  to  a  atianger.— Ashlv  r.  Fug*! 
(N.  a)  18  a  B.  9a 

ABBTTRATION  Ain>  AWABDl 

Scope  of  flubmiHion. 

1.  Arbitrators,  chosen  to  declare  and  eatab- 

liuh  the  true  boundary  line  between  litigants,  do 
not  exceed  their  authority  when  they  award  that 
the  line  shall  be  five  feet  from  the  fence,  and 
■hall  "come  off"  defendant's  land^  and  be  "added 
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to*  plaintiff's  land,  rinoe  tbeee  expreBslooB 

ply  describe  the  line  as  establish^,  and  do  not 
show  an  nnwamtnttid  taking  of  land.~^«ur8on 

T.  Barringer,  (N.  C.)  13  8.  E.  M3. 

Award—  Conolosivenees. 

9.  Blnce  arbitrators  are  not  reqaired  to  find 
ft  statenent  of  facts  and  omnlusioni  of  law,  un- 
less the  award  contains  errooeoos  views  of  the 
law  as  a  basis  of  the  award,  tbetr  action.  In  the 
absence  of  fraud,  will  not  be  rerlewed.— £bnLth 
T.  Kron,  (N.  C.)  18  S.  B.  889. 

8.  Where  arbitrators,  In  making  an  award, 
gave  the  parties  an  opportunity  of  having  thecon- 
elostons  of  law  passed  upon  by  the  court,  unless 
exceptions  thereto  are  filed,  the  judgment  iafioaL 
o^mith  T.  Kron,  (N.  C.)  18  3.  B.  83B. 

Betting  aside  award. 

4.  Where  an  affldavlt  alleges  that  one  of  the 
u-bitrators  was  surety  on  plaintiff's  prosecution 
bond  in  the  action,  and  prejudiced  in  his  favor, 
and  that  defendant  was  ignorant  of  this  at  the 
time  he  was  chosen,  bat  the  affidavit  does  not 
deny  that  defendant  had  such  knowledge  in  time 
to  object  to  the  making  of  the  aw^,  the  court 
will  not  interfere.— F^rscm  T.  BBrrlnKer,(N.  0.J 
18  8.  B.  943. 

5.  By  the  terms  of  a  submission  at  a  oontrtv 
vwsy  telatlngto  party  ltne%  the  arbitrators  were 
to  settle  the  lines  between  plaintiff  and  defend- 
ant,  and  all  matters  of  difference  In  relation 
thereto.  Plaintiff  offered  in  eridenoe  certain 
deeds  and  plats  for  the  pnrpose  of'  showing  his 
lines,  field,  that  the  award  should  be  set  aside 
for  the  refusal  of  the  arbltratcnrs  to  consider  such 
evidence.— Hurdle  r.  Btalllnga,  (N.  a)  18  S.  B. 
730. 

Argroment  -  of  Counsel. 

See  Criminal  Law,  98-28;  Trial,  »-ll. 
Arrest  of  Judgment. 

See  Criminal  Law,  56,  57. 


ABSON. 

Xridenoe. 

1.  In  a  prosecuUon  for  setting  flretoan  nnoo- 
cnpied  dwelling-house,  which  was  only  partiully 
completed  when  burned,  the  evidence  showed 
ttiat  when  the  Are  was  discovered  the  flames 
were  bursting  out  at  every  opening,  and  that  the 
fire  appeared  to  have  been  set  in  several  places. 
It  was  also  shown  that  defendant  entertained 
hostile  feelings  towards  the  owner  of  the  build- 
ing; that  he  had  repeatedly  tlireateoed  to  burn 
it;  that,  after  the  fire,  he  was  seen  to  stand  on 
the  site  of  the  house,  and  hold  up  his  bands,  and 
Tell  aa  if  In  delight;  and  that  be  bad  admitted  to 
several  witnesses  that  he  had  burned  the  house. 
Seld,  that  the  evidence  so  clearly  established 
defendant's  guilt  that  an  erroneous  ruling  by  the 
court,  excluding  evidence  offered  to  impeach  one 
of  the  commonwealth's  witnesses,  was  no  ground 
for  revex-sal,  since  such  exclusion  could  not  have 
harmed  defendant— Sawyers  v.  Commonwealth, 
(Va.)  18  8.  E.  J08. 

Infltructions. 

&.  When  on  the  trial  of  a  defendant  for  setting 
flre  to  a  irnard-house  the  issue  was  whether  he  at- 
tempted to  bum  a  hole  in  the  door  solely  for  the 
purpose  of  effecting  his  escape,  or  set  flre  to  the 
bouse  maliciously  and  with  intent  to  burn  It,  and 
the  conrt,  in  its  charge,  after  stating  in  detail  a 
namber  of  alleged  acts  of  defendant,  instructed 
the  Jury  they  should  look  to  the  circumstances 
and  to  the  conduct  of  defendant  in  determining 
what  Us  Intention  was,  the  court  should  also  in- 
atmot  tlw  jury  thar  might  look  to  defendant's 
statement,  and  decide  whether  or  not  the  state- 
ment successfully  rebutted  any  Inferences  of 
guilty  intention,  provided  there  were  such,  which 
might  be  drawn  from  the  tesUmooy.- Washing- 
tonT.  State,  (Ga.)  U  8.  B.  181. 


8.  On  a  Mai  for  anon  Invtdvliv  M  tosna  as  to 

whether  defendant  set  flre  to  a  guard-honse  for 
the  sole  purpose  of  effecting  bis  escape,  it  is  error 
to  charge  as  follows:  "A  man  has  the  same  right 
to  bum  a  hole  in  the  house  to  get  into  it  as  to  bum 
a  hole  into  it  to  get  out  of  it.  He  has  exactly  the 
same  right  to  bum  a  hole  Into  a  dwelling-bousa 
for  the  purpose  of  getting  Inside  of  It  that  be 
would  have  to  burn  a  Dole  mto  the  guard-house  to 

ri  out  of  it.  "—Washington  t.  State,  (Ga.)  18  & 
181* 


ASBAX7I/F  Aim  BATTEB7. 

With  Ihtent  to  kill,  see  HomlcUle,  SS,  88. 
—to  rape,  see  Rape,  »-6. 

Criminal  proseoation— Jostifloatlon. 

1.  The  fact  that  defmdant'a  bogs  are  im- 
pounded mider  an  invalid  ordinance  will  not  ]aa- 
tify  a  breach  of  the  peace,  and  an  assaaU  on  th« 

officer  in  chaise,  in  order  to  retake  them, — State 
V.  Black,  (N.  C.)  18  S.  E.  877. 

Civil  aotion— Defense. 

a.  In  an  action  to  recover  damages  for  an  al- 
leged assanlt  and  battery,  an  affirmative  answer 
which  alleges  that  plaintiff  flrat  assanlted  de- 
fendant, who  oonunitted  the  acta  ocMnplained  of 
Id  self  defense,  is  sufficient  on  demurrer,  mider 
Code  S.  C.  S  170,  which  provides  that  the  defend- 
ant may  set  up  any  matter  which  will  constitute  a 
defense  to  the  action.— Hngherv.  ^liar,  (a  O  . 
IS  8.  B.  475.  *\  * 

ASSIGNMENT. 

Sea,  ^80,  Aa8i0i7aentfor  Benefit  of  CredUon. 
Of  errors,  see  Appeal^  18. 

What  constitutes. 

1.  A  creditor  draw  on  his  debtor  through  a 
bank  for  the  amount  of  the  debt,  puysble  Tn  15 
days,  "as  advised, "  and  at  the  same  time  wrote 
the  debtor  either  to  pay  the  draft  when  due,  at 
remit  to  the  bank ;  saying  that  the  drawer  had 
gotten  money  from  the  tnnk,  and  wanted  to  trans- 
fer to  it  the  balance  due  from  the  drawee.  The 
bank,  and  not  the  drawer,  was  afterwards  re- 
garded by  all  the  parties  as  the  owner  of  the 
debt,  and  the  pu-ty  to  whom  the  debtor  was  to 
pay  It  Held,  that  the  debt  was  assigned  to  the 
bank,  and  that  it  was  entitled  to  it  as  against  a 
Bubsegoent  garnishing  creditor  of  the  drawer. — 
First  Hat  Bank  v.  Hartmui  Steel  Co.,  (Ga.)  18 
8.  B.  686. 

What  is  aasignable. 

2.  In  Georgia  a  right  of  action  for  a  tort  Is 
not  assignable.— Central  Railroad  &  BauKlng  Co. 
V.  Bmnswick  &  W.  R  Co.,  (Ga.)  18  S.  E.  530. 

ASSIGNMENT  FOS  BBNESTT 
OF  OKBDITOBS. 

Bee,  also,  Insolvency. 

What  constitutes. 

1.  A  conveyance  by  a  debtor  of  all  his  prop- 
erty to  a  single  creditor,  the  grantee  agreeing  ab- 
solutelyout  of  the  proceeds  of  the  property  to 
pay  certain  of  the  other  debts,  ia  not  an  as- 
siiniinent  and  will  not  support  a  petition  by  the 
other  creditors  to  set  it  aside  as  fraudulent  un- 
der the  assignment  act  of  lt»l,  (Acts  1880-81,  p. 
174J— StillwoU  V.  Savannah  Grocery  Co.,  (Ga.) 
13  a.  E.  90(t. 

Bights  of  oreditors. 

2.  After  a  debtor  had  made  an  assignment 
lor  beneht  of  creditors,  one  of  them  filed  a  peti- 
tion to  have  the  assignment  set  aside,  alleging 
that  It  was  void  because  it  preferred  persons 
who  were  not  creditors  of  the  assignor,  and 
because  the  sohednle  of  Uabilltiea  was  not  full 
and  complete.  The  petition  also  alleged  that  hia 
debt  was  secured  bj  a  real-estate  mortgage  not 
jBt  due,  and  valid  ai  between  the  parties  ther»- 
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to,  bat  void  as  against  Innooent  pnrcbaaerB,  be- 
OBuse  Rttested  by  ooly  one  witness,  and  that  the 
assignee  was  thraatening  to  sell  the  twoperty,  as 
empowered  by  the  assignment  Defendants  al- 
le^ed  that  the  aasigitment  was  valid,  and  at  the 
trial  each  party  offered  evidence  In  support  of 
its  allegations.  Held,  that  the  appointment  of  a 
noeiver  of  the  property  of  the  assignor,  und  the 
granting  of  an  injunction  against  the  sale  of  the 
property  by  tbe  assignee,  was  not  an  abuse  of  the 
aiscretion  vested  in  the  trial  court. — Bnena  Vista 
■  Uanuf'g  Co.  v.  Chattanooga  I>oor  &  Sash  Co., 
<Ga.)  18  a.  B.  681. 

AsBodatLons. 

Bao  BuOdiiw  and  Loan  AsmdaUoiu;  OorporO' 
tkmn  BeliflrlotM  Socictiea. 

ASSXTMFSIT. 

Honey  had  and  received. 

1-  Wbere  one  who  has  bought  a  water-wheel 
on  trial  sells  both  It  and  the  mill  with  which  it 
is  oonnected  for  a  gross  sum,  and  there  la  noth- 
ing to  show  the  amount  ol)taIned  for  the  wheel, 
the  seller  is  not  entitled  to  recover  from  the  seo- 
ond  purchaser  npon  an  Implted  contraot  as  fw 
money  had  and  leoelved.— Olasooek  r.  HaielL  (H. 
O.)  18  a  E.  78». 

Honey  paid  to  another's  oae. 

9.  plaintiff  was  the  olerk  of  an  agent  for  an 
«xpreBS  company.  Hereceived  a  moneypaokag& 
ana  delivered  It  to  the  consignee,  but  neitleoted 
to  take  a  receipt.  The  latter  having  denied  re* 
oeiving  the  package,  the  agent  was  required  by 
the  exmess  company  to  make  good  the  loss. 
Flalntlil  paid  the  money  to  the  agent,  who  sent 
it  to  the  consignor,  and  the  latter  credited  It  on 
his  aocount  against  the  consignee.  Held,  in  a 
suit  to  which  the  agent,  the  consignor,  and  the 
consignee  were  made  parties,  that  the  consignee 
was  liable  to  the  plaintiff  for  the  money  paid  by 
him.— Honser  t.  HcOlnnls,  (N.  OL)  18  B.  K.  180. 

Practice. 

8.  After  issae  was  Joined  on  the  plea  of  non 
4W«ump«t^  defendant  filed  two  special  pleas,  to 
which  plaintifl  demurred.  ooort  overmled 
the  denmrrert,  and  gave  flual  Judgment  for  de- 
fendant. Held,  this  was  error,  as  ti^ere  could  be 
no  final  Judgment  unless  the  issue  on  Uie  plea 
«f  non  cuMumptit  had  been  tried,  withdrawn,  or 
«tberwlse  dispoaed  of.  — Morgaotown  Bank  t. 
Voater,  (W.  Va.)  18  8.  B.  09(L 

ATTAOHMBNT. 
See,  also,  SSxeeution;  Garnishment;  Wrtta. 

Affidavit. 

1.  IVhere  the  affidavit  snpportingthe  petition 
for  an  attachment  issued  on  the  ground  of  fraud 
is  not  positive,  but  only  "to  the  best  of  afQaut's 
knowledge  and  belief, "  tlie  burden  of  proof  on 
the  bearing  of  an  application  to  diawuve  the 
attachment  is  on  plaintUE.— Eenny  t.  Wallaoe, 
(Ga.)  13  B.  E.  744. 

Bond. 

2-  Qnder  Code  Va.  t  providing  that,  In 
attachments,  if  tbe  plaintiff  shall  file  a  bond, 
etc.,  the  sheriff  shall  take  the  property  attached 
Into  his  possession,  a  bond  is  not  required  unless 
tbe  sheriff  is  directed  to  take  the  property  into 
his^^oBsession.— Keneflck  v.  Caulfleld,  (Vo.)  18  8. 

Attestation. 

Of  deed,  see  Deed,  e-8. 
will,  see  Wills,  1. 

ATTOBNEY  AETD  CLIENT. 

Absence  of  attorney,  oontinuanoe,  see  Criminal 
Law,  tL 


A^^^ent^^of  oomual,  sea  (MmCnal  £aw.  Bfr48; 

Privileged  communications  between,  see  TrUn«as, 

8,4. 

Authority  of  attorney. 

1.  An  attorney  employed  to  pro8ecut«a  salt,  in 
the  absence  of  direction  from  bis  client,  canoot 
delegate  his  authority  as  such  to  another  attom«r. 
-Crotty  V.  Eagle's  Adm'r,  (W.  Va.)  18  a  B  tSO. 

2.  Ad  attorney  at  law  cannot  by  au  agreement 
in  pais  commute  the  debt  of  his  client,  or  com- 

Sromlse  his  suit,  without  express  authority  so  to 
0.— Grotty  v.  Eagle's  Adm>r,  (W.  Va.)  18  8.  £.  69. 
8.  Where  infants,  Interested  as  dlstrlbnteea  In 
tbe  estate  of  a  decedent,  sue  in  eqni^  by  a  pro- 
cheln  ami  to  compel  the  aidministrator  to  settle  hia 
accounts,  and  such  procfieln  ami  emplovs  an  attor- 
ney to  represent  tbeir  Interests,  sucn  attorney 
cannot  bind  said  Infants  by  an  agreement  to  waive 
proof  of  the  rtmcben  and  aooonnta  presented  hw 
the  administrator,  or  to  allow  oommtosloiw  to  auch 
administrator  which  are  not  allowed  statatai^ 
Crotty  V.  Eagle's  Adm'r,  (W.  Va.)  13  S.  E.  M. 

Satisfootion  of  judgment. 
4.  Although  there  was  no  direct  evidenoe  that 
an  attorney  was  authorised  to  satisfy  a  Judgment 
obtained  in  a  suit  by  him,  yet,  as  his  cllsBl 
olaimed  throogh  the  act  of  that  attorney  lu  pro- 
curing the  Judgment,  it  will  be  presumed,  so  far 
as  a  third  person  relying  on  such  satlstactioD  Is 
concerned,  that  the  attorney  was  aatborized  to 
saUsfy  the  Judgment— Wheeler  t.  Alderm&n,  {& 
0.)  18  8.  B.  678.  '  ^ 

6.  An  attorn^  only  employed  to  collect  a 
debt  faas  no  power  after  Indgmoittoaooept  a  snm 
of  money  less  than  the  lall  amount  of  the  Judg- 
ment as  satisfaotion.— Watt  T.  BnxAovw,  (W. 
Va.)  18  8.  B.  1007. 

Pnrohase  at  Judicial  sale. 

0.  An  attorney  who  brings  an  equitable  peti- 
tion to  marshal  and  administer  the  assets  of  a 
corporation,  and  who,  by  a  consent  decree,  la  to 
be  paid  for  Us  servloea  oat  of  the  vroceeda  of  a 
receiver's  sale  of  tbe  property,  so  ut  represents 
the  corporation  that  he  cannot  purchase  the  prop- 
erty lor  himself  at  the  sale  at  a  gnwsly  Inade- 
2^te  price.— Orayton  v.  SpoUook,  (Ga.)  18  &  B. 

Llcenae— Payment  in  ttate  oonpons. 

7.  On  the  trial  ot  an  indictment  ag^nat  an 
attorney  at  law  for  practicing  without  a  revenue 
license,  it  appeared  that  the  defenduit  bad  ten- 
dered to  tbe  treasurer,  in  payment  of  his  license, 

Capers  purporting  to  be  roupons  cut  from  the 
ends  of  the  state,  tax-receivable  and  past  due, 
and  that  the  treasurer  had  refused  to  receive 
them,  because  the  statutes  prohibited  Iilm  firom 
doing  .so,  and  tiecBUse  he  did  not  know  whether 
they  were  genuine.  Defendant,  who  was  the 
only  witness  for  the  defense,  testified  that  he 
hod  never  seen  the  bonds  from  which  said  cou. 
pons  were  cut,  but  that  he  had  handled  many 
thousands  of  dollars'  worth  of  coupons,  and  that  he 
believed  himself  ao  expert,  competent  to  pass  npon 
the  genuineness  of  such  coupons,  and  that  be  be> 
lieved  them  to  l>e  genuine.  He  did  not  testi^ 
to  any  facts  showing  that  he  was  an  expert. 
Held,  that  an  instruction  that;  If  defendant 
showed  "he  believed"  himself  an  expert,  and 
that  be  believed  the  coupons  tendered  wore  gen- 
uine, the  burden  of  proving  their  non -genuine- 
ness was  shifted  upon  the  oommon wealth,  was 
inapplicable  am]  defective.— Common wealUi  r. 
Larkln,  (Va.)  18  8.  B.  901. 

8.  An  iastmctlon,  wiUioat  prelude  or  ex- 
planation, that  It  was  "not  necessary,  independ- 
ently of  any  collatc^tal  litigation,  to  establish 
the  genuineness  of  coupons  before  or  after  ten- 
der, to  entitle  a  tendei^r  to  be  free  from  oK^ee- 
tation, "  is  erroneous.— Conunonwealth  t.  LarklB. 
(Va.)  IS  S.  E.  901. 

AwardL 

See  AfMtratloit  and  Award* 
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BAIL. 

Bond. 

1.  A  raoognltkoeo  for  the  appearance  of  the 
■censed  toanavrerto  an  indictment  fortbe  offense 
of  larceny  will  cover  larceny  from  the  houae  as 
well  as  simple  laroeny.— Foote  t.  Gordon,  (Ga.) 
18  S.  B.  n2. 

Forfeiture. 

a.  An  Indictment  cbar^ng  l>iirglar7,  and  also 
larcenr  tram  the  bottae,  will  serve  as  a  baals  for 
f orf^uog  a  reoognisanoe  binding  tbe  partj  to 
xppetx  and  answer  fiv  laroeny,  where  It  ooes  not 
appear  that  the  forfeiture  was  not  based  on  fail- 
ure to  appear  to  answer  the  cdiarge  of  tarcenr 
frmit  th»AoiiBa.^n»te t.  Gocdon,  (Oa.)  18  S.  B. 

ATT^M  HNTt 
fiee,  alsot  Canien;  Pledge, 
Bight  to  terminate. 

1.  A  trainer  having  used  a  mare  left  with 
him  for  tr^ning  on  other  oocasiODS  than  fear  train- 
ing, and  for  pnrpcaea  erf  boslness  and  pleasure, 
the  owner  could  determine  the  bailment  for  that 
reason,  and  recover  possession  without  tendering 
the  ohaxgea.— Barringer  t.  Boma,  fN.  G.)  18  B. 

IdabiUty  of  bailee. 

9.  A  man  hired  a  horse  to  ride  Ave  miles, 
bnt  he  found  that  the  person  be  wished  to  see 
was  at  a  house  several  miles  further  on.  After 
riding  this  extra  distance,  and  returning  within 
the  lunits  of  his  original  hiring,  the  home  was 
taken  sick,  and  fell  In  the  road.  A  day  or  two 
later  It  died.  Heid,  In  an  action  for  dismages, 
that  the  bailee  was  liable  for  any  injury  to  wuch 
the  extra  ride  materially  contributed,  even 
though  the  ac<ddent  ooonrred  without  any  fault 
whatever  on  his  part,  and  after  he  had  retomed 
within  the  limits  of  the  original  hiring;  and  It 
was  error  to  charge  that,  if  the  bailee  exercised 
ordinary  oare  only,  he  would  not  be  liable  for 

Kingsuoh  extra  dlstanoe,  although  the  hcvsemay 
ve  been  injured  without  his  fault  in  so  doing. 
— Vtekas  r.  TVjwell.  (Oa.)  18  S.  £.  200l 

Bankraptcy. 

SooAg»lgwnuntforBen^<ifCredUon;  huolv- 
eney. 

BASTABDY. 

Inheritance  by  bastards,  see  Deteent  and  iXttri- 

tnuian. 

AfBdavit  and  warrant. 

1.  it  Is  not  neoessary  that  it  ihonid  appear 
alBrmatlvely  In  the  woman's  aOMavlt  in  a  bas- 
tardy mooeeding  that  she  Is  single.— State  t. 
Peeples,  (N.  C.)  18  S.  B.  8. 

2.  It  la  immaterial  that  the  warrant  Issued 
upon  tbe  affidavit  fails  to  conclude,  '^agaiost  the 
statute  in  such  case  ande  and  provided. Btata 
T.  Peeples,  (K.  C)  18  8.  B.  8. 

Znatruotions. 

8.  Under  Code  V.  O.  %  88,  providing  that  in 
oastardy  proceedings  the  examination  of  the  wo- 
man before  a  Justice  of  the  peaoe,  taken  and  re 
turned,  "shall  be  presumptive  evidence  against 
the  person  acoused, "  but  that  it  may  t>e  r«butt«d 
by  other  evidence,  the  Jury  were  properly  In- 
stmoted  tliat,  If  tbe  oral  evidence  left  them  in 
doubt,  then  tbe  pressmptlon  raised  by  the  writ- 
tan  examination  would  not  be  rebutted,  and  de- 
fendant would  be  guilty.  State  v.  Rogers,  7B  N. 
C.  600,  followed.-^t«  T.  WUliams,  (M.  a)  18 
a  E.  880. 

4.  Where  a  judge  In  oharging  the  Jury  inad- 
vertently spoke  of  a  bastardy  ^loceeding  as  an 
"indictment,"  the  error,  If  auy,  was  cured  by 
his  correcting  tbe  statement.  State  v.  McNair,  9S 
N.  0.  ^I^llowed.— Stat«  v.  Williams,  (N.  C.) 


Benevolent  SodetieB. 

Mutual  benefit  insurance,  see  Huuranoe,  Id 

Best  and  Secondary  Evidence. 

See  JStfidenoe.  &-lfi. 

Bill  of  BkceptLons. 

See  jexoqMlons,  BIU  dT. 

Bill  of  Bevlsw. 

See  Sl^tty,  16, 17. 

BlllB  and  Notes. 

Sea  Neo<MeS>le  Xrutntnurua. 

Bona  Fid«  PurchaBers. 

Seeir«0oHabIeI»«tru1llertfs«^;  Sal^ao^Sl;  Fm- 
dorand  Vendee,  8,  9. 

BONDS. 

See,  also,  Boil;  Principal  and  Surefv. 
Administrator's  bonds,  see  XxentUm  and 

miniatrators,  fi. 
Appeal-bonds,  see  .Appeal,  09. 
Forthcoming  bond,  see  Sxecution,  19. 
In  attachment,  see  Attachment.  9. 

certiorari  proceedings,  see  C«rt<onirii  9. 
'   replevin,  see  Repleviii,  6,  7. 
Issuance  by  cities,  see  Jfunlolpal  Corporotfontb 

11,  12. 

Uf  reoelver,  see  Recetoera,  18. 
Prosecution  bond,  see  CosU,  8. 

Amount  reooverable  on. 

Where  any  portion  of  the  debt,  for  the  pay* 
ment  of  which  a  bond  is  conditioned,  Is  unpaid, 
the  obligee  may  recover  to  the  full  extent  of  the 
penalty  of  the  bond,  although  the  unpaid  balance, 
together  with  payments  previously  made,  would 
exceed  the  penaltiy.— Bills  r.  Sanders,  (B.  C.)  18  8. 
a.  417. 

BOTJNBABIBS. 

Settlement  In  equity,  see  Equttu*  1- 

Streams  and  waters. 

1.  The  oalls  In  a  amveyanoe  of  land  by  a 
riparian  owner  were:  "Thence  N.,  8  degrees  W., 
S6  9-10  poles  to  a  stake  at  Ohiorlvn-  marked  *  Ij> 
thence  down  said  river  8.,  62  degrees  W.,  81 
fr-10  poles,  to  a  staira  on  point  at  month  of  French 
creek. "  field,  that  the  line  along  the  river  was 
low-water  mark,  notwithstanding  the  facts  that 
before  the  conveyance  actual  survey  was  made 
fixing  the  point  at  I  Just  over  the  river  bank,  and 
ranning  thence  a  straight  line  to  point  at  the 
mouth  of  French  creek,  leaving  a  space  between 
It  and  low-water  mark,  and  that  a  diagram  rep- 
resenting such  surv^ing  and  straight  line  was 
made,  and  the  further  fact  tliat  the  deed  con- 
tained the  clause  that  said  calls  were  to  be  con- 
trolled by  the  diagram.— Brown  Oil  Co.  T.  Cald- 
well, (W.  Vr.)  liTs.  E.  4S. 

Artificial. 

S.  If  the  beginning  comer  in  the  description 
of  a  tract  of  land  has  been  destroyed,  it  is 
proper,  In  order  to  ascertain  the  true  boundary, 
to  survey  the  land  by  befrinning  at  any  known 
comer  or  point  from  which  the  boondaries  mM" 
be  located. -Cowles  T.  Beavls,  (N.  18  B.  B. 
980. 

8.  Where  the  last  call  In  a  grant  of  land  is 
'*135  poles,  to  the  bCRlnuing,  **  and  the  beginning 
point  ia  established,  the  line  must  extend  to  or 
stop  at  It,  regardless  of  distance. -.Cowles  T. 
Reavis,  (N.  C.)  IS  Q.  B.  9S0. 

Hecosnition. 

4.  Where  each  of  twocoterminous proprietors 
reuognixes  the  ownership  ot  the  other,  and  that 
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the  tract  of  eacb  Is  booDded  hr  that  of  the  other, 
the  asoertainmeDt  of  tbe  true  line  between  them 
flies  the  extent  of  their  respective  tracts.— Phil- 
lips T.  O'Neal,  (Qa.)  IS  B.  E.  S19. 

Evlddnoe. 

S-  It  ta  competent  to  establish  the  lines  and 
courses  of  a  tract  of  land  by  showingr  where  the 
aurreyor  aotoally  ran  when  making  the  bound- 
aries at  the  Inatanoe  of  the  parties  to  the  oonrey- 
anoe,  and  with  a  view  to  its  exeoation.— EoUsaT. 
McAdamfi,  (N.  C.)  1S6.  E.  m 

6.  A  Junior  deed  Is  not  admissible  as  evi- 
dence to  locate  the  corner  of  land  convened  by  an 
older  deed.— Eoliss  r.  MnAdams,  (N.  O.)  18  & 
B.  m 

Porohase  with,  reference  to  boundary. 

7.  8.  and  Q. ,  owning  a  lot  in  common,  divid- 
ed it  between  them,  and  their  portions,  by  mesne 
conveyances,  became  vested  in  plaintiff  and  de- 
fendant, respectively,  through  an  Intermediate 
grantee  of  both  i^rtions.  The  deeds  of  8.  'a  por- 
tion down  to  plaintiff  descriljed  the  tract  as  con- 
taining dS  acres,  more  or  less,  and  the  deeds  from 
6.  down  to  defendant  desorlbed  his  portion  as 
oontalning  100  acres,  more  or  less.  The  land  in 
dispate  waa  a  tract  midway  of  tbe  lot  whi(^  each 
olumed  to  he  Included  In  his  portion.  Helci, 
that  U  plaintiff  Srst  purchased  from  such  grantee 
with  reference  to  a  boundary  established  byS.  and 
G.,  he  would  be  entitled  to  take  up  to  that 
boundary  only,  whether  the  tract  so  determined 
containm  the  number  of  acres  called  for  by  his 
deed  or  not;  but,  if  be  purchased  by  an  imaginary 
boundary,  he  would  be  entitled  to  ^  acres,  though 
it  might  leave  defendant,  who  purohased  after 
him,  less  than  the  number  of  acres  called  for  by 
his  deed.— Adams  r.  Fowell,  (Oa.)  IS  S.  E.  S80. 

8.  S.  and  Qr.,  owning  a  lot  In  common,  divid- 
ed it  between  tnem,  and  their  portions,  bymesne 
conveyances,  became  vested  in  plaintiff  aiid  de- 
fendant, respectively,  through  an  intermediate 
grantee  of  both  portLona.  The  deeds  of  S.  *8  por- 
tion down  to  pluntiff  described  the  tract  as  con- 
taining 03  acres,  more  or  less,  and  the  deeds  from 
Q.  down  to  defendant  described  his  portion  as 
containing  lOU  acres,  more  or  less,  Tbe  land  fn 
dispute  was  a  tract  midway  of  th*^  lot  which  each 
claimed  to  be  included  in  his  portion.  Thu  evi- 
dence tended  to  show  that  a  boundary  line  had 
been  established  between  S.  andG.,  which  waa 
recognized  by  subsequent  purchasers.  Held, 
that  it  was  error  to  charge  that.  If  defendant  had 
100  acres  withont  taldng  In  the  tract  In  dispute, 
and  plaintiff  did  not  have  98  acres  without  in- 
d&dmg  it,  plaintiff  should  recover  the  tract; 
since  if  B.  and  O.  had  established  a  boundaiy 
line,  and  defendant  had  purchased  his  tract  with 
reference  to  it,  be  would  be  entitled  to  hold  it, 
though  it  contained  more  than  100  acres.— Adams 

T.  PoweU,  (Oa.)  18  a.  B.  aeo. 

BBIDGES. 
Oonatmotion — Approval  of  Jastioee. 

Defendants,  couuty  coDunissioners,  con- 
tracted in  writing  to  pay  plaintiff  the  actual  cost 
of  constructing  a  bridge  upon  a  highway  in  the 
county.  A  majority  of  tbe  Justices  of  the  county, 
not  then  In  session,  executed  a  writing  ratifying 
the  contract,  and  afterwards,  at  a  regular  Joint 
meeting  of  tbe  commissioners  and  Justices,  a 
quorum  of  the  lattervoted  in  ratihcation  of  said 
contracL  Held,  that  under  <::k>de  N.  C.  8  707, 
sobsec.  10,  providing  that  where  the  cost  of  a 
bridge  exceeds  $500  the  commissioners  can  oider 
its  construction  only  with  the  concurrence  of  a 
majority  of  the  Justices  of  the  peace,  the  ap- 

SnVal  of  the  contract  by  a  majority  ox  the  ]ns- 
ees  sitting  as  an  organlEed  body  la  a  sufficient 
compliance  therewith.  Mbkbikon,  C.  J.^  and 
Claek,  J.,  dissenting. — Cleveland  Cotton-Mills  v. 
Commissioners  of  Cleveland  Counlf,  IS.  O.)  IS 

Brokers. 

See  JPoeCora  and  Brofcera. 


BUTLDnra  and  ix>an  associ- 
ations. 

BiBSoIutlon. 

Wherea  buiidingand  loan  association  sella 
out,  and  assigns  In  wrttiDg  ail  its  claims  for  nn- 
paid  loans,  thereby  realizing  a  fund  sufficient  to 
raise  the  value  of  its  stock  to  the  maximum  fixed 
by  the  oonatitution  or  the  by-laws,  and  with  this 
fund,  in  connection  with  other  asseta,  paja  off 
and  saUsflea  all  Its  stockholdm,  and  entfrely 
ceases  to  transact  business,  it  is  virtually  dis- 
solved, and  is  inoapaole  of  further  proeeoutiUitf  a 
pending  action  tounded  upon  a  boud  so  traos- 
lerred  and  assigned  after  tbe  action  waa  broaght. 
-Van  Felt  r.  Home  Bnlldins  St  Loan  A— *»- 
(Ga.)  IS  &  B.  574. 

BUBaiiAItY. 

Indictment. 

1.  An  indictment  for  burglary  which  does 
not  allege  that  the  breaking  and  entering  was 
"felonlonsly  and  burglariously"  done  is  bad,  and 
the  defect  fs  not  cured  by  veniict. —State  v.  Mo- 
Clung,  (W.  Va.)  13  S.  E.  654. 

3.  A  count  of  an  indictment  alleging  a  break- 
ing and  entering  into  a  dwelling  with  Intent  to 
steal  goods  tbernti,  and  acfcoal  ftrcenj  Aereln, 
is  not  bad  as  a  count  for  burglary,  because  ^i«t 
part  charging  larceny  is  not  drawn  with  snfOeient 
predaion  to  suppoct  a  conviction  of  larceny, 
where  tbe  breaking  and  entering  are  ohu-ged  to 
have  been  done  with  Intent  to  commit  larceny, 
since  the  charge  of  actual  iMcony  may  bere]ectM 
^  sur^sage.— State  r.  HcClung,  (W.  Vs.)  13 

Evidence. 

8.  Recent  possession,  not  satisfactorily  ex- 
plained, of  goods  stolen  from  the  house  at  the 
time  tbe  alleged  burglary  was  committed,  may 
be  sufficient  as  a  basis  of  conviction  of  bunElary, 
where  the  burglary  has  been  established,  and 
the  Jury  believe  from  all  the  evidence  beyond  a 
reasonable  doubt  that  defendant  is  guilty. — Man- 
gnm  T.  State,  (Ga.)  18  S.  B.  658. 

4.  Where  a  burglary  is  fully  established,  and 
tbe  whole  contest,  Id  a  prosecution  therefor,  ia 
as  to  the  Identity  of  tbe  burglar,  the  positive  tes- 
timony of  one  witness  that  ^e  recognized  tbe  ac- 
cused as  the  burglar,  snd  the  less  confident  testi- 
mony of  another  that  she  also  recognized  him, 
both  of  them  being  on  tbe  premises  when  the 
offense  was  committed,  and  the  moon  giving-  con- 
siderable light,  warrants  a  verdict  of  guilty. — 
Matthews  v.  Btate,  (Ga.)  18  S.  K  16. 

5.  On  an  indictment  for  burglary  it  waa 
shown  that  a  dwelling  had  been  broken  open  and 
some  bacon  and  meal  stolen.  The  articles  were 
found  In  defendant's  possession,  and  at  first  she 
denied  taking  them,  bat  afterwards,  heiag  told 
that  ^le  bad  better  confess  it  if  she  took  them, 
she  confessed  In  the  presence  of  three  men  that 
one  P.  helped  her  to  burst  in  the  door,  and  they 
got  the  meat  and  meal,  and  carried  them  off  and 
divided  them.  Seld,  that  a  ver^ct  of  guilty 
was  warranted.— Hatthews  T.  Btatew  (Oa.)  13  S. 
E.  18.  ~»  ^  / 

OASBIKaS. 

See,  alio,  RaVroad  Companies. 

Of  goods — Liability  for  loss. 

1.  Though  goods  saved  by  a  oarrler  from  the 
perils  of  a  fireshet  were  damaged  by  pasaing' 
through  the  freshet  withont  its  fault,  yet  if  aomo 
not  saved  are  unaccounted  for,  and  it  is  not 
shown  that  the  freshet  caused  their  loss,  or 
what  their  condition  was  when  they  disappeared, 
a  recovery  fur  their  full  value  may  be  had.— 
Charlotte,  C.  ft  A.  B.  Oo.  r.  WoofaBO,  (Qa.)  U 

 IdTe-stook  shipments. 

&  The  shii^nr  of  live-stock  by  railway,  na- 
der  a  special  contract  in  which  be  agree*  that, 
"In  case  of  aetddents  to  or  delaya  of  tcalnfkwn 
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aDT  osuM  wbateTor,"  be  "la  to  taed.  vater, 
ana  take  proper  care  of  the  stock  st  ala  own 
CKpensa"  cannot  recover  damuces  resnltlnff 
from  bu  OTTO  failure  to  perform  oia  part  of  the 

contract,  althougb  the  company  may  have  con- 
sumed more  time  than  necessary  In  effecting  the 
tranaportatlon.  —  Boaz  v.  Central  Railroad  & 
Bankins  Co.,  (Oa.)  IS  S.  E.  711. 

8.  Where  a  railroad  company  toansportlne 
live-stock  has  actual  knowledge  that  they  suf- 
fered Inlury  from  the  beginning  of  the  Journey, 
and  has  consented  to  their  removal  from  the  oar 
before  reachluj;  destination,  the  shipper  may  re- 
cover for  the  ujorles,  though  he  has  not  given 
the  company  notice  thereof,  as  required  bv  the 
contraotof  shipment— Central  Railroad  ft  Bank- 
ing Co.  V.  Pl^ett,  (Gtt.)  18  B.  B.  760. 

4.  In  an  action  against  a  carrier  for  Injuries 
anstained  by  oatUe  and  hogs  during  transporta- 
tkot,  it  is  not  a  material  variaaoe  that  they  are 
deambad  in  the  written  contract  of  shipment  as 
<me  car-load  of  cattle;  the  action  being  treated 
afl  one  ot  tort,  and  not  as  founded  on  the  oon> 
traoL —Central  Railroad  &  BanMiig  Co.  Flok-  : 
ett,  (Oa.)  IS  B.  K  7S0. 

—  Limitation  of  liability. 

6.  Where  there  is  a  special  contract  varying 
the  common-law  liability  of  the  carrier,  the  ac< 
tioQ  is  properly  brought  on  the  special  contract, 
and  not  on  the  common-law  llat>ility.— Boaz  v. 
Central  Railroad  ft  Banking  Ca.  (aB.)l8&E.711. 

 Ckmneotiiig  Uses. 

0.  Under  Code  N.  C.  %  1908,  providlDg  that 
common  carriers  may  require  prepayment  of 
freight  in  all  cases,  a  railroad  company  may  law- 
f tdly  refuse  to  receive  freight  offered  by  a  oon- 
nectlDg  railway  company  without  prepayment, 
though  it  does  oot  demand  prepayment  of  others, 
[f  the  connecting  railroad  has  notice  that  prepay- 
ment is  required.— Randall  v,  Richmond  ft  D.  B. 
Co.,  (N.  C.)  13  S.  E.  1S7. 

7.  In  an  action  for  damages  for  refusal  to 
receive  from  a  connecting  line  without  prepay- 
ment fi%ight  billed  to  a  certain  flag  station,  de- 
fendant may  show  that  it  had  a  fixed  regulation 
requiring  prepayment  on  all  freight  consigned  to 
that  station,  and  that  both  plainuff  and  the  con- 
necting  line  knew  of  that  fact. — Randall  v,  Rich- 
mond ft  D.  B.  Co.,  (N.  C.)  IS  8.  £.  187. 

Izuuries  to  paBsengera. 

8.  A  freight  train,  with  caboose  for  passen- 
gers, stopped  at  a  certain  station,  and  the  con- 
ductor, though  he  saw  several  persons  approach- 
ing with  baggage,  ordered  the  engineer  to  back 
the  train.  Without  warning,  the  train  was  vio- 
lently backed  while  the  patsengera  were  boarding 
It,  fatally  injuring  a  boy  between  five  and  six 
years  old,  standing  on  the  ends  of  the  ties,  and 
about  to  get  oo.  Held,  that  the  railroad  was  neg- 
ligent.—Norfolk  &  W.  &  Co.  T.  GroaeolOBe'a 
Adm'r,  (Va.)  13  8.  E.  454. 

9.  A  declaration  alleging  that  the  conductor 
on  a  passenger  train  agreed  with  plaintiff,  who 
was  a  passenger,  to  stop  the  train  for  him  to  get 
off  at  a  point  where  there  was  no  regular  station, 
but  at  which  defendant's  road  erased  another 
railroad  at  grade;  that  plaintiff  paid  his  fare  to 
this  point;  and  that  on  reaching  the  same  the 
train  only  slowed  up,  and  did  not  stop,  so  that 
plaiotiff,  "in  order  to  keep  from  being  carried 
beyond  his  dostination,  was  compelled  to  get 
from  the  moving  train,"  and  In  so  doing  was 
seHoQsly  injured, — does  not  set  forth  a  cause  of 
action,  it  appearing  from  these  allegations  that 
plaintiff's  injury  was  caused  by  his  own  volun- 
tary act  in  t^ing  a  dangerous  risk,  if  the  train 
was  moving  so  rapidly  as  to  make  leaving  it  un- 
safe; or,  if  not,  that  the  injury  must  have  resulted 
from  a  mere  accident,  or  from  plaintiff's  own 
oarelessnesa  in  getting  otC.— Bu^elt  v.  East 
Tennessee,  V.  ft  O.  By.  Co.,  (Ga.)  IS  S.  E.  904. 

10.  Although  a  railroad  required  fare  for  all 
ohildren  over  five  years  old,  the  fact  that  a  father 
pOEChuea  no  ticket  for  bia  child,  six  years  old, 
win  not  bar  teooverv  for  iniuries  cauaing  his 
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death;  and  whether  or  not  he  knew  that  a  tielut 
WW  reqnired  la  immatariaL— Norfolk  ft  W.  B.  Oo. 
T.  GroaeokMB'B  AdmT,  (Ta.)  IB  S.  EL  46k 

IL  Though  the  aocidentwas  ooeaaioned  bythe 

train  leaving  the  main  traok  at  the  switch,  and 
then  running  into  freight-oars  standing  on  the 
side  traok,  leaving  such  freight-cars  standing 
on  the  aide  traok  is  not  negligence  where  they 
do  not  tnteartfon  with  tfavel  when  the  tracks  are 
In  order.-<3rant  7.  Batoiglt  ft  O.  XL  Co.,  OS.  C.) 
IS  B.  E.  309. 

 Evidence. 

13.  In  an  action  for  Injuries  to  plaintiff,  a  mail 
agent  oa  defendant's  train,  received  in  an  accident 
at  a  switch,  the  ezcloaion  of  a  question  whether 
there  was  not  a  subsequent  aeoident  at  the  same 
switch  is  harmless  error  where  another  wltneM 
testifies  as  to  such  accident.— Grant  v.  Baleigh  ft 
a  B.  Co.,  (N.  C.)  IS  S.  E.  209. 

13.  It  Is  not  error  to  exclude  a  question  wheth- 
er, if  a  switch  be  worn,  the  flanges  of  the  engine 
wheels  might  not  throw  It  open,  when  the  wltnest 
la  not  an  expert,  and  there  Is  no  evldenoe  that  the 
switch  was  worn.— Grant  T.  Raldgh  ft  G.  B.  Co., 
(N.  C.)  ISS.  K.  909. 

14.  Evidence  of  the  condition  of  defendant's 
track  at  other  places  and  of  other  switches  In  the 
vicinltr  la  inadmissible.— Grant  T.  Raleigh  ft  G.  B. 
Co.,  (N.  C.)  18  &  E.  900. 

Oemeteries. 

BegulatloB  of,  police  power,  see  ConMttuNonal 
Law,  18. 

Certlflcata. 

To  record  on  appeal,  see  Appeal,  86-88. 


OSBTIORABL 

When  lies. 

1.  Tbestatuteiffovidlngfbrelectlonirespeofc- 
Ing  fenoea  and  stock  law  ui  amd  for  a  single  ml- 
liua  district  miUras  no  iwovision  for  a  oomitW' 
petition,  or  for  any  contest  or  hearing  before 
the  ardinary;  and  the  ordinary's  action  upon 
such  a  petition  is  ministerial,  and  certiorari  will 
not  lie  to  correct  any  error  or  mistake  in  his  coa 
duct.  Affirming  10  a  B.  9M.— Itedows  T.  Tay- 
lor, (6a.  >  13  8.  B.  156. 

3.  Where  the  facts  are  not  disputed,  certfomr< 
is  the  proper  remedy  to  review  the  iudgmwt  of  a 
Justice  ot  the  peace  on  quesUona  of  law.— Green- 
wood T.  Boyd  ft  Baxter  Famltnre  Factory,  (Ga.) 
18  8.  B.  138. 

 Substitute  for  appeaL 

8.  Where  there  are  issues  of  fact,  and  the 
amount  involved  is  leas  than  $50,  oertuirarl  will 
not  lie  to  a  Judgment  of  a  Justice  of  the  geace. 
Appeal  Istheproper  remedy.— Berosteinv.  Clark, 
(Ga.)  18  a.  E.  330. 

4.  Slnceander  the  Code  writ  of  oerttororl 
to  h  judgment  of  a  Justice  has  the  scope  of  an  ap- 
peal, it  should  be  applied  for  within  the  time  in 
which  an  appeal  can  ne  taken,  and  as  Code,  o.  60, 
SS  164-174,  j)rovIde  that  sach  an  appeal  must  be 
taken  within  10  days  after  Judgment,  or  may  be 
granted  after  the  expiration  of  10  days  and  with- 
in 90  days,  if  appellant  show  good  cause  fur  not 
having  taken  the  appeal  within  the  10  days,  a 
writ  of  certiorari  will  be  denied  where  the  peti- 
tion therefor  is  not  filed  until  nearly  90  days  after 
the  Judgment,  and  no  excose  is  given  for  the  de- 
lay.-long  V,  Ohio  Biver  R.  Co.,  (W.  Va)  18  & 
E.  1010.  ^ 

6.  A  petition  for  a  writ  of  certiorari,  as  a 
substitute  for  an  appeal  lost,  alleged  that  within 
10  days  after  notice  of  the  order  complained  of 
notice  of  appeal  was  served  on  plaintiff,  but  It 
did  oot  allege  that  defendants  took  an  appeal 
within  10  days  after  notice,  or  within  10  days 
after  the  rendition  of  such  order,  nor  that  an  ap- 
peal was  entered  in  the  Judgment  docket  and 
notice  given.  It  did  not  allege  that  the  adverse 
party  prevented  defMdants  from  taking  an  ap- 
peal, and  it  did  not  ^q^ear  that  an  apoeal  was 
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•nr  takMi,  and  no  reason  was  assl^ed  for  the 
neglect.  Held,  that  the  writ  would  not  issue. — 
Cox  V.  Pruett,  (N.  C.)  IS  S.  E.  fil7. 

6.  Certiorari  does  not  lie  as  a  substitute  for 
an  appeal  from  an  interloontorr  order  of  a  supe- 
rior court— State  T.  Georgia  Co.,  ^.  a)  18  S. 
B.  861. 

7.  Where  a  Jadgment  has  been  rendered  by 
a  Justioe  in  an  action  onacooont,  in  which  a 
guestton  of  fact  was  Involved,  the  remedy  la  by 
appeal,  and  not  hy  certiorari.  — Johnson  r.  Cam- 
mlogs,  (Oa.)  13  S.  E.  819. 

ITotioe  of  hearing. 

8.  Under  Snp.  Ct  Rule  N.  C.  No.  48,  (13  S. 
B.  Ix.,)  prescribing  that  a  petitioner  for  cer- 
ttorart  shall  not  be  heard  unless  he  has  given 
the  adverse  party  10  days*  notice  in  writing,  the 
application  will  be  refused  where  there  Is  noth- 
iuK  to  show  that  Buch  notice  has  been  given.— 
Eeerans  T.  Keerans,  (N.  C.)  18  S.  B.  886. 

Bond. 

9.  Where  a  peUtion  for  eerUorari  Is  laneUonfid 

by  the  judge  and  filed  with  the  cleric  of  the  snpe- 
rior  court,  but  no  bond  as  required  by  law  is  filed, 
and  no  writ  is  issued,  it  is  too  late,  uter  the  expi- 
ration of  the  time  allowed  by  law  for  obtaining 
the  writ,  to  file  such  bond:  and  it  is  not  error  to 
dismiss  the  case  in  the  absence  of  piaintifC's  attor- 
ney, to  whom  the  judge  has  granted  leave  of  ab- 
sence for  the  balance  of  the  term.  Ibis  being  the 
only  legal  disposition  that  could  have  been  made 
of  the  ease,  even  if  the  attorney  had  beea  pxeaent. 
—Baker  t.  McDani^  (Ga.J  18  B.  E.  180. 

Amendment  <tf  answer. 

10.  On  a  writ  of  certiorari  to  review  a  oon- 
Tiotton,  in  a  municipal  court,  for  violation  of  a 
city  ordinance,  the  answer  of  the  judge  of  the 
court  was  defective,  in  omitting  tosetout  the  or- 
dinance on  which  Trhe  proceeding  was  founded. 
Held,  that  it  might  be  amended  by  the  Judge  in 
this  respect,  after  he  had  retired  from  otBce, 
and  had  become  assistant  city  attorney  of  the 
ci^  prosecuting  the  proceeding,  it  not  appearing 
that  he  had  taken  any  part  In  or  been  connected 
with'  the  certforari  proceeding,  and  his  amended 
answer  being  supported  by  his  affidavit,  as  re- 
qoired  by  Code  Oa.  S  4068,  in  case  of  such  an  an- 
swer '^made  after  the  pany  making  the  same 
has  retired  from  office.  PhUHps  r.  City  of  At- 
lanta, <Ga.)  18  B.  E.  201. 

Deolsion. 

11.  Upon  the  henring  of  a  certiorari  In  the  su- 
perior court,  in  which  no  Issues  of  fact  are  involved, 
and  the  determination  of  the  case  depends  en- 
tirely upon  legal  questions.  It  Is  the  duty  of  that 
court  to  render  a  final  judgment.— Greenwood  t- 
Boyd  &  Baxter  Famitora  FactoiT,  (Oft.)  18  B. 

Challenge. 

Of  jurors,  see  Jury,  12-14. 

Ohange  of  Venue. 

See  Venue  in  CtoU  Cases,  8. 

Oharaoter. 

Etvldenee  as  to,  see  Criminal  Law,  87-80. 

Charter. 

See  Corporationt,  1. 


CHATTEL  MOBTaAOES. 

Description. 

1.  A  chattel  mortgage  onfall  my  entire  orop, 
now  growing  or  to  be  grown  the  present  year  on 
my  own  land,"  describes  with  sufficient  cer- 
tainty the  property  intended  to  be  mortgaged; 
bnt  a  further  description,  covering  the  crop 
wbich  the  morteagor  might  niae  on  '*any  other 
land,"  la  too  Inaeoaite,  becauae  It  mdnta  to  no 


^ktticular  land.— Weil' T.  Flowers,  X^.  C.)  lA  S. 

S.'ln  January,  18S9,  a  mortgage  was  given  on 
"the  entire  crop  of  cotton  to  be  raised  by  me  or 
my  tenants  on  all  my  lands  during  the  year 
18H9. "  The  mortgagor  had  for  15  years  been  in 
possession  of  atract  of  land  known  as  his.  There 
was  then  pending  a  suit  for  tha  recovery  of  Uia 
land,  in  which  Judgment  wan  entered  apalnst 
him  10  days  after  the  mortgage  was  given.  Ila 
then  leased  the  land,  and  planted  It  in  oottoa. 
Held,  that  the  mortgage  oovered  the  crop  raised* 
subjeot  to  the  landlord's  lien  for  rent.  Follow- 
ing Rawllnga  v.  Hunt,  60  N.  GL  870.— Brown  r* 
MfUer,  (N.  C.)  IS  S.  E.  107. 

Liens — Priorities. 

8.  Under  a  mortgage  on  a  orop  of  cotton  "for 
supplies, "  where  it  does  not  appear  how,  or  on 
what  account,  or  for  what  purpose,  the  supplies 
were  furnished,  the  mortgagee  acquires  no  pref- 
erence over  a  ^or  mortgage  under  Code  y.  0.  f 
1799,  providing forsuch  a  preferenoe  foradnuusae 
for  supplies.  Following  Rawllnga  v.  Hunt,  90 1^ 
C.  270. -Brown  v.  Miller,  (N.  O)  18  a  E.  W7. 

Beoord. 

4.  I'Xalntlffs  held  a  chattel  mortgage  on  cer- 
tain horses  and  other  personal  property,  whiob 
were  In  the  possession  of  the  mortngor,  la 
North  Carolina.  The  mortgage  was  duly  retard- 
ed in  the  county  where  the  inroperty  was  altnated, 
and  also  in  the  county  wh^  the  mortgagor  reald- 
ed.  While  the  mortgage  debt  was  unpaid,  the 
mortgagor  took  the  property  into  Virginia,  wtm« 
it  was  seized  and  sold  on  attachment  by  defend- 
ants, who  were  creditors  of  the  mort^gor,  and 
the  proceeds  were  applied  In  part  payment  of 
their  judgments  against  him,  FlalntiflB  brought 
an  action  against  defendants  to  recover  the  £)bt 
secured  anch  mortgage.  Held,  that  they 
were  entitled  to  recover,  thouich  WB  mortac* 
was  not  recorded  in  Virginia.— HonittaaU  r.  BBV- 
well.  (K.  C.)  18  S,  B.  731. 

Claim  and  Delivery. 

Bee  Replevin. 

Collateral  Attack. 

On  Judgment,  see  JudipnerU,  SIHBSL 

Color  of  Title. 
See  Adoene  PossesaUm,  11, 18. 

Commerce. 

R^nlstiou  by  state,  aee  ConetUuikmal  Lam,  lOi 

Common  Carrier. 

See  Carriers. 

Comparative  Negrligenoe. 

Bee  Negligence,  4;  Raiiroad  Companke,  tt. 

Compensation. 

In  oondemnatlon  prooeedinga,  lee  AnlnaU  So- 
main,  9, 10. 

Of  child  for  seiTloet  to  parent,  Me  Pormtaml 

Child,*. 

Complaint. 

Bee  Pleadlno,  1. 

COMFBOIOBH. 

Bee,  also.  Payment. 

Authority  of  attorney  to  oompromlw  nd^  tee 

tomey  and  Client,  8. 

Effect. 

1.  An  agreement  In  oompnnnlsa  e(  an  aoUoa 
bnni^t  bj  the  nest  friend  of  a  ltmatleM^n*t 
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his  oommittee  for  on  sooooating  of  tiie  tnut-ei- 

tate,  which  was  not  mibmitted  to  and  approved 
by  the  court,  is  oot  a  bar  to  an  aotion  by  the 
■amiolstrator  of  the  lunatic  against  the  adminis- 
trator of  the  coaamittee  inrolvioR  the  same  mat- 
ter.— Clark  7.  Croat,  (S.  C.)  13  8.  B.  602. 

3.  In  compromise  of  a  litigation  instltnted  by 
the.  administrator  eta.  contesting  the  ralidity 
Of  a  will,  the  devisees,  on  the  payment  of  a  spec 
Ified  sum  to  them,  executed  a  dMd  conveying  to 
the  administrator  all  their  "right,  title,  interest, 
and  claim  which  they  have"  in  and  to  the  prop- 
erty derlaed.  HOd,  Chat  thi*  dead  conveyed  to 
the  administrator  all  rents  whidi  had  theretofore 
accrued  on  the  devised  property,  and  which  bad 
never  been  paid  over  to  the  devisees,  as  the  title 
to  the  rents  was  dependent  on  that  to  the  prop- 
erty devised,  and  the  title  thereto  had  never 
vested  in  thedevisees  because  the  devise  had  not 
been  assented  to  by  the  administrator  c.  t.  a., 
as  required  ^  Code  Qa>  J  3451.  Bimmoxs,  J., 
dissenthis. — Chisholm  v.  Spulloclc,  (Oa.)  18  8. 
E.  STL 


Conditioxi. 


Ordera. 


Conditional  acceptance  of  order, 

 sale,  see  SnU,  23,  28. 

In  InsonuuM  policy,  see  Jnntronoe^  (M)l 

Confession. 

See  Criminal  Lav>,  88-86. 

CONFIilOT  OP  LAWS. 
Contracts. 

1.  Where  a  note  made  In  Georgia  bears  a  rate 
Ot  interest  allowed  by  the  state  laws,  and  is  secured 
by  mortgage  on  laud  in  this  state  which  provides 
that  "the  contract  »  *  *  shall  in  all  respects 
be  construed  according  to  the  laws  of  Georgia," 
the  note  ia  not  usorious,  though  tt  Is  payable  in 
»  state  in  which  the  highest  rate  of  interest  al- 
lowed la  lesa  than  that  agreed  to  be  paid. —New 
England  Mortgage  Security  Co.  r.  HcLanghlin, 
(Ga.)  18  S.  K.  81. 

9.  Where  m  married  woman  enters  into  a 
onttraot  in  a  state  by  the  laws  of  irtiich  she  may 
contract  as  if  unmarried,  and  salt  Is  brought  In 
a  state  In  which  she  is  subjected  to  tiie  common- 
law  disability  of  coverture,  and  it  appears  that 
she  was  at  the  commencement  of  the  suit  and  has 
sinoe  been  a  resident  of  the  latter  state,  it  will 
be  lareaomed  ttiat  at  the  time  of  the  contract  she 
was  domiciled  In  the  stute  in  which  it  was  made, 
and  the  contract  will  be  enforced  against  her. — 
Taylor  v.  Bharp,  (N.  C.)  18  S.  E.  18& 

Consideration. 

Of  contract,  see  Contract*,  1. 

Farol  evidence  of,  see  Evwenee,  40, 41. 

Oonflttable. 

See  OuriffB  and  Constable*. 

oonstituxzonaij  law. 

Publto  schools,  exaction  of  fees  from  pupils,  see 

Schools  and  Schnol'Dlstrictat  8-4 
Title  ot  acts,  see  Statutes,  1. 

Iiooal  or  apeolal  law. 

1.  Act  Ga.  1S81,  fCode,  §  3149a  et  seq.,)  for 
putting  the  assets  of  insolvent  traders  Into  the 
hands  of  a  receiver,  is  a  general  law,  and  is  con- 
stitutional.—Allen  V.  Nussbaum,  (Ga.)  18  8.  E. 
635. 

9.  Act  Ga.  1372,  providing  for  the  establish- 
ment ot  county  courts,  and  Aot  ISTtf,  amending 
tbe  same,  inasmaob  as  they  except  cer^In  coun- 
ties from  their  operation,  are  not  general  laws, 
within  tbe  meading  of  Coast.  Ga.  art  1,  S  4,  par. 
1,  (Code,  S  (027, )  declaring  that  laws  of  a  gen- 
eral nature  shall  have  uoifonn  operation  through- 


out tbe  state,  and  no  special  law  shall  be  enaotad 

In  any  case  tor  which  provision  has  been  made 
by  an  existing  general  law,  and  Aid  not  prevent 
the  passage  of  the  special  act  of  1887,  organiz- 
ing the  county  oourc  of  Early  county. — Lorentl 
T.  Alexander,  (Ga.)  13  S.  E. 

8.  Act  (}a.  1870,  (Code,  $279  et  seq.,)  is  a  gen- 
eral law  in  so  far  as  it  establlslwa  uniformity  as 
to  Jurisdiction,  powers,  proceedings,  and  practice 
of  all  county  courts,  and,  in  so  far  as  the  special 
law  of  1S87,  establishing  the  coimty  couit  of  Early 
county,  oonflicto  with  the  same,  the  special  law 
is  unconstitutional;  but  this  does  notvUiatesuch 
act  In  so  tar  as  It  establishes  Vtxa  county  court  of 
Early  county,  and  ordains  Jurisdiction,  powers, 
proceedings,  and  practice  lu  conformity  to  the 
general  law.— Lorentz  v.  Alexander,  (Oa.)  13  B. 
E.  683. 

4.  Bp.  Acts  Ga.  of  September  B,  188S,  and  Oc- 
tober 1,  1887,  empowering  the  mayor  and  alder- 
men of  Savannah  to  improve  the  streets  and  levy 
local  assessments  therefor,  do  not  violate  Const 
Ga.  art  1,  i  i,  par.  1,  (Code,  S  5027.)  prohibiting 
any  special  law  in  any  case  for  which  provisicm 
has  been  mode  by  an  existing  general  law,  since 
there  is  no  general  law  as  to  how  oitlea  ahalL 
make  public  improvements  and  collect  the  oost 
thereof;  nor  do  they  violate  the  provision  that 
no  general  law  affecting  private  rights  shall 
be  varied  in  any  particular  case  by  special  leg- 
islatioQ,  eto.,  since  there  is  no  general  statute 
exempting  oitixens  ot  cities  in  the  state  from 
aasessments  for  publio  improvements. — Weed  v. 
City  of  Savannah,  (Ga.)  18  S.  E.  523. 

6.  Bince  by  the  general  law  {Code  Ga.  {  1684) 
every  corporation  is  dissolved  by  expiration  of 
its  charter,  and  as  the  constitution  declares  that 
laws  general  in  their  nature  shall  have  uniform 
operation  throughout  the  state,  the  legislature 
cannot  by  a  special  law  extend  the  charter  of  a 
corporation  existing  under  the  general  laws, 
after  it  has  expired,  for  tbe  purpose  of  termi- 
nating suits  pending  against  it— Logan  v.  West- 
em  ft  A.  R.  CO.,  (Gs.)  18  8.  fi.  S16. 

6.  Since  tbe  general  laws  of  Georgia  provide 
for  enforcing  the  rights  of  creditors  against  cor- 
porations after  dissolution,  and  the  constitu- 
tion Inhibits  the  enactment  of  any  special  law* 
in  a  case  provided  for  by  an  existing  general 
law,  a  special  act  extending  the  charterof  a  oix- 
poratiou  existing  under  the  general  law,  for  the 
purpose  of  terminating  suits  pending  against  It, 
Is  unconstitutioDal. — Logan  v.  Western  ft  A  R. 
Co.,  (Ga.)  18  8.  £.616. 

BetrospectiTO  laws. 

7.  Gen.  at  S.  O.  1883.  {  1831.  passed  tn  1879, 
providing  that  no  mortgage,  Judgment,  decree, 
or  other  Hen  on  real  estate  shall  constitute  a 
lien  on  any  real  estate  after  the  lapse  of  20  years 
from  tbe  date  of  the  creation  of  the  same,  unless 
the  holder  shall  record  or  file  a  note  of  some  pay- 
ment or  acknowledgment,  in  which  case  the  30 
years  shall  date  from  the  time  of  acknowledg- 
ment or  payment,  does  not  apply  to  mort^mgos 
executed  prior  to  its  passage.  Henry  v.  Benry, 
31  8.  C.  1,  9  S.  E.  72e,  distinguished.— Curtis  v. 
Reuneker,  (8.  C. )  13  8.  E.  664. 

8.  Acts  Ga.  1889,  p.  78,  amending  Code  Ga.  } 
2967,  and  providing  that  no  action  for  homicide, 
injury  to  tne  person  or  property,  shall  abate  by 
death,  is  not  unconstitutional,  lu  that  it  applies 
to  actions  pending  at  the  time  of  its  passage. — 
Fritchard  v.  Savannah  St.  &  R.  B.  R.  Co.,  (Ga.) 
13  S.  K.  493. 

Obligation  of  oontraots. 

9.  Const.  N.  C.  1868,  art.  4,  8  9,  provides  that 
the  supreme  court  shall  have  original  Jurisdic- 
tion of  claims  against  the  state,  but  that  its  de- 
cisions shall  be  merely  recommendatory,  and 
shall  be  reported  to  the  legislature  for  action. 
Held,  that  Const  1880,  art  1,  $  H,  amendatory 
thereto,  which  provides  that  the  legislature  shall 
not  pay,  "eltber  directly  or  Indirectly, "  any  debt 
or  bond  Incurred  or  Issued  by  the  convention  ot 
1868,  or  by  the  legislature  ol  that  year,  with  cer- 
tain excentions  unless  the  oroDoeitlon  therefor 
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be  sabmitted  to  the  votern  of  the  state,  Is  not 

obnoxious  to  Coast  U.  S.  art.  1,  %  10,  in  impair- 
ing  the  obli^tion  of  contracts,  since  so  one  has 
any  rieht  of  action  against  the  state  ezoept  at 
elvea  by  its  constitution  and  laws.  Baltier  y. 
State,  1<H  N.  C.  365,  10  S.  K  153,  followed. 
Baltzer  v.  Bute,  (N.  C.)  18  B.  B.  TiL 

.  Begnlation  of  commerce. 

10.  Code  Va.  S  8801,  forblddlnR  themnnlng  of 
trains  on  Bunday  between  aunrise  and  BunsetK 
except  wrecking,  passenger,  stock,  and  United 
States  mall  trains,  conflicts  with  Const  17.  3. 
art  1,  $  8,  providing  that  congress  shall  have 
power  to  i«gulate  conmieroe  among  the  several 
•tates,  and  Is  void  as  to  trains  runnlDg  between 
points  in  dilTerent  states.  LAcr,  J.,  dissenting. 
—Norfolk  &  W.  K.  Co.  T.  Commonwealth,  (Va.) 
18  B.  E.  840. 

Trial  by  jury. 

11.  Under  Bill  of  RighU  W.  Va.  f  14,  declar- 
ing that  trials  of  crimes  and  misdemeanors  shall 
be  by  a  Jury  of  12  men,  wh^  the  record  shows 
that  the  prisoner  was  tried  by  a  Jniy  of  18  jury- 
men.  Instead  of  13,  the  Teralct  should  be  set 
aside  and  a  new  trial  awarded.— State  r.  Hud- 
Uns,  (W.  Va.)  18  B.  B.  8ft7. 

Due  process  of  law. 

13.  An  ordlnanoeproTldlngforthe  impounding 
01  cattle  found  running  at  large  in  the  public 
streets,  and  for  selling  them  to  pay  charges,  on 
notice  to  the  owner,  without  Judicial  inquiry  or 
determination,  is  not  unconstitutional  asauthoriz- 
ing  the  taking  of  property  without  due  process  of 
law,  or  without  compeasatlon.— Burdett  t.  Allen, 
(W.  Va.)  18  S.  B.  1013. 

Polloe  power. 

IS.  The  ownership  of  a  lot  in  a  cemetery,  or 
license  to  Inter  therein,  la  subject  to  the  police 

Eower  of  the  state,  and  Interments  m«y  be  f  or- 
[dden,  and  bodies  already  interred  removed,  by 
ordinance  of  the  city.  If  authorized  by  aot  of  the 
legislature. — Humphrey  v.  Board  of  Trustees  of 
M.  E.  Church,  (N.  C.)  18  S.  E.  798. 

Taxation. 

14.  Const.  Oa.  1877,  (Code.  |  8181,)  declaring 
that  all  taxation  shall  be  uniform  upon  the  same 
class  of  subjects,  and  ad  valorem  on  all  property 
"subject  to  be  taxed"  within  the  territorial  lim- 
its of  the  authority  levying  the  tax,  does  not  pro- 
hibit taxing  one  railroad  company  ad  valorem 
on  its  property,  and  taxing  anotner  railreod  com- 

{lany  only  up  to  a  certain  per  cent,  whore  such 
imitation  Is  prescribed  by  the  latter  company's 
oharter,  granted  before  the  constitution  of  1877 
took  effect— Atlanta  &  F.  R.  Co.  v.  Wright,  (Qa.  j 
IS  8.  B.  678. 

15.  SInoe  Const.  Ga.  1877,  (Code,  t  6181,)  re- 
Qnlres  taxes  to  be  levied  and  collected  under  gen- 
eral laws,  the  legislature  has  no  power  to  im- 
pose a  pecuniary  penalty  for  non-payment  upon 
one  class  of  lax-payers  exclusively,  leaving  all 
other  classes  exempt  from  any  penalty  whatever. 
— AUanta  &  7.  R.  Co.  ?.  Wnght,  (Ga.)  18  S.  B. 
B78. 

10-  Since  Const.  Ga.  1ST7,  (Code,  f  5181,)  re- 
quires taxes  to  be  levied  and  collected  under  gen- 
eral laws,  the  legislature  cannot  subject  one  class 
of  tax-payers  to  execution  for  taxes  on  the  Ist  of 
October,  when  the  great  mass  of  the  tax-payers 
are  exempt  until  the  20th  of  December. — Atlanta 
ft  f.  A.  Co.  V.  Wright,  (Ga.)  18  B.  B.  578. 


CONTEMPT. 

What  oonstltutes. 

1.  Where,  In  his  sworn  answer  to  a  rule  toe 
contempt  in  not  surrendering  up  to  areceiw  his 
money,  books,  notes,  and  aocounta,  as  ordered, 
defendant  alleges  that  he  cannot  make  the  sur- 
render because,  before  the  filing  of  the  petition, 
he  paid  the  money  and  transferred  the  oUier  as- 
sets to  his  sister  in  discharge  of  a  btmajlde  in- 
debtedness to  her;  that  she  new  has  poaBassioD 
of  suioh  assets,  and  they  ua  not  In  defandwit'a 


control,  and  where  tUs  answer  1*  wwwfa  by 

the  affidavit  of  the  sister,  whose  eredibulty  as  a 
witness  Is  unlmpeached,  she  admitting  on  oath 
that  she  has  tbe  assets,  and  it  further  appearing 
that  she  is  solvent  and  able  to  respond  to  plsin- 
titls  or  the  receiver  for  tbe  same,  and  that  she 
is  a  resident  of  the  coaaty  where  the  snit  Is  pend- 
ing,—the  answer  tiius  supported  is  snfflolent  to 
relieve  defendant  from  the  imputation  of  willful 
contempt,  and  the  rule  against  him  should  be 
dlscbai^red.— HaiUn  v.  Borgwyn,  (Qa.)  IS  B.  B. 
958. 

3.  Where  an  assignee  for  the  benefit  of  cred- 
itors IntentlonallT  disobeys  an  order  for  the  dis- 
tribiitlon  of  funds  in  his  hands,  the  coort  mij 

gve  Judgment  attaching  blm  as  for  contempt. — 
ristol  V.  Pearson,  (N.  C.)  IS  8.  B.  92&. 

Frooednre. 

8.  irregularities  fn  proceedings  for  contempt 
are  immaterial  where  the  result  Is  a  snfHelent 
purging  of  the  contempt,  and  a  consequent  di*- 
charge  of  the  rule.— Mutin  v.  Burgwyn,  (Qa.) 
18S.  B.  B58. 

OONnNUAKCB. 

In  criminal  cases,  see  Crtmlnal  Law,  10,  IL 
On  appeal,  see  Appeal,  40;  Criminal  Zaio,  TB. 

Newly-disoovered  eTidenoe. 

1.  After  the  evidence  in  a  case  has  been 
closed,  and  tbe  opening  argument  of  plaintiff's 
counsel  has  been  made,  there  is  no  abuse  of  dis- 
cretion in  denying  a  oontinuanoe  on  account  of 
newly -dlscorered  evldwce,  whore  It  does  not  ap- 
pear, otherwise  than  by  hearsay,  that  the  newly- 
discovered  witness  could  or  would  testis  to  any 
msterlat  fact  whatever,  the  party  or  his  oonnael 
nothavlng  bad  any  personal  communication  with 
him. — Central  Bauivad  &  Banking  Co.  t.  Curtis, 
(Ga.)  18  S.  B.  767;  Curtis  v.  Central  Railroad  ft 
Banking  Co.,  Id. 

AmeDdment  of  pleading. 

2.  The  court  may  refuse  defendant  ■  eontinn- 

ance  on  the  ground  of  surprise  by  an  amendment, 
where  a  copy  of  the  amendment  was  served  on  it 
in  December,  and  the  trial  was  not  bad  until  the 
following  Octotwr,  though  the  original  was  not 
filed  in  the  clerk's  office  until  three  days  befbre 
trial.— Southern  Bell  Tel.,  etc.,  Ca  v.  Josdan, 
(Ga.)  18  B.  E.  dOa. 

8.  Service  oa  a  corporation  having  been  ac- 
knowledged in  defendant's  proper  name,  an 
amendment  of  the  petition  substitnting  tbe  cor- 
rect name  was  no  gnnind  for  oontinnanoe.— Chat- 
tanooga, B.  ft  a  K.  Co.  T.  Jaokson,  (Ga.)  18  8. 

E.  m. 

OOKTRACTa. 

See,  also,  ArMtratlfm  and  Atoard;  AtHgnment: 
Assignment  for  Ben^  of  CredUon;  Attarneg 
and  Client;  Bonds;  Carriera;  Chattel  Mart- 
fjages;  Compromise;  Covenants;  Deed:  Fac- 
tors and  Brvhers;  Frauds,  Statute  qf;  JVriud- 
ulent  Conveyance*:  Xn«umnoe;  Interest; 
Master  and  Servant;  Mortgages;  Negottat>U 
Instruments;  PartneraMp;  Principal  and 
Agent:  Frtn<Apal  and  Surietu;  Sole;  ^pee^le 
Performance:  Usury;  Vendor  and  Venate. 

Damages  for  breach  of,  see  Damagest  1,  S. 

Enforcement  in  eqi^ty,  see  Spet^Jle  PBr/ormonotb 

For  sale  of  land,  see  Fendor  and  Fendee,  1, 2. 
Impairing  obligation  of,  see  ConettttUtonoI  Xatr,  % 
Of  corporation,  see  Corponttfons,  8. 

married  woman,  see  Husband  and  Wife,  14- 

17. 

Reformation,  sen  EquUu,  8,  A. 

Rescission,  see  Equity,  a. 

Bunday  contract,  see  iSundav- 

To  mske  wiU,  see  Wills,  14,  16. 

What  law  governs,  see  Confilct  ofLtnpt. 

Illegal  oonaiderations. 

1.  Under  Code  Ga.  f  3745,  declaring  tbat,  U 
the  oonsideratlon  of  a  contract  be  Illegal  la 
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whole  or  in  pirL  the  whole  prraidie  falls,  «  note 
aod  mortffego  given  In  ptut  npon  an  agreement, 
express  or  implied,  to  settle  or  prevent  a  crim- 
inal proseoution,  and  In  iKut  to  repay  mcmey  doe 
the  mortgagee,  are  void,  unless  the  case  falla 
within  some  express  statute  authorizing  settle- 
ment-Small T.  WilUams.  (Qa.)  U  a  E.  689. 

Conatrootlon  —  Frorinoe  of  oourt  and 

jtury. 

2.  In  an  action  for  the  prioe'of  goods  sold  by 

Srol,  which  defendant  had  refosed  to  receire, 
e  latter  swore  that  the  goods  were  to  be  deliv- 
ered in  two  weeks,  which  was  denied  by  plain- 
Utts.  Held,  that  it  was  error  to  charge  the  ]ury 
that.  If  they  found  thai  such  agreement  was  made, 
then  they  must  determine  whether  the  parties 
undOTstood  that  the  plaintiffs  were  to  insure  the 
dell  7ery  within  that  time,  or  merely  wbether  they 
were  to  use  all  due  dlUgeace  In  forwarding  the 
goods  by  the  eommou  ourler;  the  Interimtatlon 
of  the  oontraot  was  a  anestion  of  taw  for  the 
coorL  llsBRmov,  C  J7,  dissenting.  —  Spraglns 
T.  VThlta,  (ft.  C.)  18  &  B.  171. 

Modifloatlon. 

8.  Where  one  oontracted  with  a  person  since 
deceased  to  boUd  a  church,  the  faot  that,  before 
pHxieeding^  the  oontraotor  aeoored  the  goaranty 
of  the  ohmioh  trustees  that  he  aboold  be  paid  the 
contract  price,  and  as  much  In  excess  of  It  as  the 
work  should  cost,  and  that  he  then  sublet  the 
work  to  another,  old  not  bar  a  reoorery  against 
VtM  estate  on  the  original  contract.  — Ferguson's 
Adm'r  r.  mUs,  (Va.J  18  8.  B.  883. 

Aottong  on— Burden  of  proof. 

i.  Where  a  contraotwith  a  railroad  oompany 

for  furnishing  ties  povided  that  they  should  be 
accepted  or  rejected  br  the  company's  inspector, 
the  burden  oi  inoof  is  on  the  company  U>  show 
that  ties,  used  by  it  without  such  inspeetion, 
were  defective. — DrafBo  v.  Charleston,  u.  & 
B.  Co.,  (B.  C.)  18B.  E.  4S7. 

Oontrlbution. 

Between  insurance  companies,  see  Intwrcmce,  10. 

—  sureties,  see  PriiuOpal  and  Surety,  B. 

Ciontributory  Negligeno*. 

Bee  Matter  and  Servant,  19-38;  Railroad  Com- 
paniett  84-43. 

Oon  version. 

Bee  Trooer  and  Converaton. 

Conveyances. 

Bee  Chattel  Mortgnoea;  Deed;  Fraudulent  Con- 
vinces; Mongage§:  ^ktle;  Vendor  afid  Fen- 
des. 

OOBPOBATIONS. 

iee.  alao,  Building  and  Loan  AssoclatUma;  Car- 
rfers;  Insurance;  Municipal  Coriioratlons ; 
Ruilroad  Companies;  JtetAgiaiia  Societies; 
Telegraph  Companiet. 

Dissolution,  effect  on  appeal,  see  Appeal,  8K. 

Pnblio  corporations,  running  of  statute  of  limita- 
tions, see  Umitalion  of  ActUmB,  1. 

Service  of  process  on,  see  WrUs,  8. 

—  by  pnblicaUoD,  see  Write,  6. 

8pe<^  legislatioa  oonoerning,  see  Con<tittttIonat 
Law,  6. 

Obarter — Alteration  by  special  law. 

1.  Sinoe  Code  Oa.  1  1679,  declares  that  all  oor- 
porations  have  theright  to  sue  and  be  sued,  to  bave 
snd  use  a  common  snal,  to  make  by-laws,  to  re> 
ceive  donations,  to  purchase  and  hold  property 
necessary  for  the  purpose  of  tbelr  organization, 
•nd  to  do  all  acts  necessary  for  the  legitimate 
execution  of  this  purpose,  the  legislature  cannot 
hinder  the  charter  of  a  business  corporaUon  from 
tfplrlng,  and  the  corporatiOD  from  bsdag  dls- 
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solved,  byenaoUng  a  special  law  deelaring  thai 

the  charter  be  continued  in  force  only  rar  the 

fiorposeof  terminatlDg  suits  and  litigation  pend- 
ng  against  it.  Provisions  applicable  alHie  te 
all  corporations  under  the  general  law  must  re- 
main applicable  to  each  until  ohanged  by  the 
general  law.  —Logan  v.  Wsstem  &  A.  R.  Co. ,  (Oa. ) 
18  B.  E.  618.  ' 

Corporate  exlBtenoe — Sridenoe. 

3.  Certifled  copies  of  lettm  of  Incorporation 
are  prima  /ocfe  evidence  of  such  inoorporattoBf 
under  Code  N.  0.  $$  677-683,  providing  that  let- 
ters of  Incorporation,  certified  oy  the  clerk  of  the 
supreme  court,  shall  be  admissible  lo  Judioial 
proceedings,  and  be  deemed  prima  facte  evt- 
denoe  of  uie  oraanUatlon  of  a  oomiHuy  purport- 
ii^  thereby  to  be  establiBhed-^UarsbaU  v.  M»> 
oon  County  Bar.  Bank,  US'*  C.)  18  S.  B.  188. 

Contraota. 

8.  In  an  action  against  a  corporation  on  a 
oontract  alleged  to  have  been  entered  into  by  it, 
it  is  error  for  the  court  to  refuse  to  instruct, 
when  Uie  evidence  warranted,  that  "the  oontraoi 
not  being  in  writing,  and  a  liability  in  excess  of 
one  hundred  dollars  being  Imposed  on  defendsnt 
under  said  contraot,  plafntiff  cannot  recover;* 
Code,  S  6S3,  providing  that  contracts  of  a  cor- 
poration by  which  a  liability  of  more  than  tlUO 
Is  imposed  on  the  corporation  "shall  be  in  writ- 
ing, and  either  under  the  common  seal  of  the  cor- 
poration or  signed  by  some  uffloer  of  the  oomMny 
aathoriied  thereto. Curtis  t.  Piedmont  Lumber, 
Banoh  ft  Hln.  Co.,  (N.  C.)  18  8.  B.  OM. 

Snbsoription—Liability  on. 

4.  Where  a  person's  name  is  on  the  subscrip- 
tion list  of  a  corporation  with  bis  consent,  he  Is 
prtTna/acte  bound  to  pay  for  his  stock,  and  his 
nability  is  not  discharged  by  a  private  agree- 
ment mth  a  third  person  that  the  latter  should 
pay  for  It— Williams  v.  Benet.  (8.  a)  18  S.  B.  W. 

Foreign  oorporations. 

5.  Under  Act  Ga.  Feb.  38,  1877,  prohibiting 
foreign  corporations  from  owning  more  than  5,000 
acres  of  land  in  the  state,  the  state  alone  can  ques- 
tion a  foreign  corporation's  title  to  land  Id  excess 
of  that  amount.— American  Mortg.  Co.  of  Scotland 
V.Teanille,  (Oa.)  13  S.  E.  15S. 

6.  Under  Acts  Ca.  1S58-64,  p.  «Vi,  authorising 
a  foreign  corporation  to  build  a  railroad  in  CJoor- 
gia,  and  declaring  that  it  shall  be  aubject  to 
suit  by  citizens  of  the  state  in  the  countv  in 
which  it  la  located,  a  foreign  corporation,  which 
acquires  the  franchises  of  the  said  oorporatloo, 
is  subject  to  whatever  suits  could  have  been  main- 
tained against  that  compuoy. — Alabama  O.  8.  B. 
Co.  V.  Fulgham,  (Ga.)  13  S.  B.  640. 

COSTS. 

On  creditors'  bill,  see  CredUora^  BUI,  & 

Who  liable. 

1.  Under  Code  N.  C.  |  68},  plalntliT  Is  enti- 
tled to  costs  of  course  upon  recovery  in  an  action 
for  the  poasessioD  of  personal  property;  and 
where  other  defendants  intervene  in  such  a  case, 
and  file  a  Joint  answor  with  the  original  defend- 
ant, and  make  a  Joint  defense,  the  costs  which 
occur  after  the  intervention  should  be  taxed,  not 
merely  against  the  Intervenenk  but  against  all 
the  defendants.— SpruiU  T.  Arrlngton,  (If.  C.)  18 
a.  E.  n9. 

8.  In  an  action  to  set  aside  a  power  of  attor- 
ney on  account  of  the  mal»r's  want  of  mental  ca- 
pacity, next  friends,  appointed  by  the  clerk  to 
conduct  the  action,  may,  on  a  verdict  finding  the 
maker  sane,  be  taxed  with  costs,  if  they  officious- 
ly and  unnecessarily  caused  themselves  to  be  ap- 
pointed, but  there  must  first  be  a  special  finding 
of  such  fact  by  the  conrt  Hodifviag  13  B.  K 
1045.— Bmlth  V.  Bmlth,  (N.  C.)  18     B.  118. 

Seoority  for  costs. 

S.  After  the  Jury  Is  impaneled,  a  motion  t» 
nonsuit  plalntifBi,  on  the  groond  that  tlie  pnw- 
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ontion  bona  is  improperly  exeonted,  will  be  de- 
nied where  plaintiffs  otter  to  perfect  the  tKind. — 
Albertson  v.  Terry,  (N.  C.)  13  B.  E.  713. 

Costs  on  appeal. 

4.  Judgment  is  entered  In  the  sapreme  ooart 
(or  the  costs  of  that  court,  and  should  not  be 
entered  in  the  court  below. — Johnston  r.  Dan- 
Tille,  M.  &  8.  W.  B.  Co.,  (N.  C.)  18  8.  E.  881. 

fi.  Where  the  sucuessful  party  on  appeal  could 
hare  condensed  his  brief  to  10  pages,  for  which 
number  of  pages  he  Is  permitted  to  tax  costs  by 
Sup.  Ct  Rule  M".  C.  87,  no  costs  will  be  allowed 
him  for  the  excess.— Town  of  Durham  v.  Rich- 
mond &  D.  R.  Co.,  (N.  C.)  18  8.  E.  1. 

8.  Sup.  Ct  Rule  N.  C.  81,  limits  the  costs  for 
printing  the  record  to  20  pa^i%s,  unless  otherwise 
specially  ordered  by  the  court,  ifcf^,  that  where 
the  "case  on  appeal, "  as  settled  by  the  Judge, 
exceeds  ao  printed  pages,  the  anpreme  cxmrt  will 
permit  the  costs  of  the  excess  to  be  taxed  in  fa- 
vor of  the  unsuccessful  party,  as  such  "case"  is 
required  to  be  printed  as  part  of  the  record  by 
rule  29,  but  no  costs  will  be  taxed  for  printing 
other  parts  of  the  record,  not  embraced  in  the 
'case  on  appeal,"  and  presenting  no  question  to 
be  reviewed.— Town  of  Durham  r.  Richmond  & 
D.  £.  Co.,  (N.  0.)  13  8.  E.  L 

Oo-Tenancy. 

See  Tenancy  in  Common  and  Joint  Tenanoy. 

Ootmter-Clalnu 

Bee  Set-Off  omd  Counter-claim. 

OOXTNnSS. 

Bee,  also.  Bridges;   Htahwaya;  SehooU  and 
SehooUDiMtrietM. 

Counly  eommiBflioners — Uabllitlm. 

1.  Under  Code  N.  C.  $  711,  making  a  county 
commissioner  liable  to  a  penalty  of  $2/M  if  he  neg- 
Ifict  to  perform  any  duty  required  of  him  by  law 
as  a  member  of  the  board,  where  a  sheriff  fails 
both  to  make  an  annual  renewal  of  bis  bonds  and 
to  produce  receipts,  failure  to  do  either  of  which 
creates  a  vacancy  in  the  ofBce  by  the  provisions 
of  secUon  2070,  but  one  penalty  can  be  recovered 
against  a  commissioner  for  failure  to  declare  the 
oflice  vacant,  and  to  fill  the  same  by  appoint- 
ment, though  section  720  provides  that,  whenever 
a  vacancy  shall  occur  in  the  office  of  sheriff,  the 
board  of  county  commissioners  shall  fill  it  by 
appointment;  and  section  1875  provides  that,  on 
failure  of  any  such  officer  to  make  an  annual  re- 
newal of  his  bond,  it  shall  be  the  duty  of  the 
board  of  commissioners  to  declare  his  oflQce  va- 
cant, and  to  appoint  a  successor;  the  duties  of 
the  commissioners  prescribed  by  the  several  sec- 
tions being  substantially  the  same.— ^ay  v.  Bar- 
nard, (N.  C.)  13  S.  E.  739. 

2.  Under  Code  N.  C.  i  775,  providing  that,  for 
lallure  of  the  sheriff  to  perform  certain  duty^the 
board  of  county  commissioners  "may  forthwith" 
bring  suit  on  his  official  bond,  in  an  action  against 
a  commissioner  to  recover  the  penalty  prescribed 
by  section  711  for  failure  to  perform  any  dutyre 
quired  of  him  by  law,  It  Is  not  enough  that  the 
complaint  allege  that  the  sheriff  failed  to  perform 
the  anty,  and  the  commissioners  failed  to  sne  on 
bis  bond,  as  the  statute  leaves  it  to  their  soond 
discretion  whether  they  will  sue  or  not,  and 
therefore  the  complaint  should  at  least  allege 
facts  showing  negligent  failure  or  willful  refusal 
Of  the  commissfoners  to  exercise  their  authority. 
—Bray  T.  Baniard,  pSt.  a)  18  S.  B.  m. 

OOUBTS. 

Bee,  also.  Judge;  JiMtfceiQf  thePMice;  Bemooal 

qf  Causes. 

Cloonty  courts,  special  legislation  oonoerning,  see 
Conttttuttonat  Law,  2.  & 


MandamuB  to,  see  Mandarmu,  1,  %, 
Trial  by,  see  Trial,  fil-CT. 

Jurladiotlon— Of  supreme  court  of  ap- 
peals. 

1.  Code  Va.  S  8088,  giving  tlie  supreme  oomt 
of  appeals  original  Jurisdiction  to  issue  writs  of 
mandamus  In  all  cases  in  which  it  mvr  be  "nec- 
essary to  prevent  a  failure  of  Justice, "  in  witlch 
a  mandamus  may  issue  aocording  to  the  prin- 
ciples of  the  common  law,  does  not  take  a  case 
of  wliich  the  circuit  court  also  has  Jurisdiction 
out  of  the  original  Jurisdiction'  of  said  conrt  on 
the  ground  that,  since  the  circuit  court  has  joris- 
diction,  the  Intmposltioo  of  the  court  of  appals  is 
not  necessary  to  prevent  a  failure  oi  jratiee. 
L.ACT,  J.,  dissenting.— Cliv  t.  Ballmrd,  (va.)  IS 
8.  B  868  . 

3.  Code  Va.  S  8488. 'provides  that  when  a  cir- 
cuit or  corporation  court  or  Judge  thereof  shall 
refuse  to  award  an  injunction^  a  copy  of  the  pro- 
ceedings in  court,  and  the  onginaf  papers  pre- 
sented to  the  Judge  in  vacation,  with  his  order 
of  refusal,  may  be  presented  to  a  Judge  of  the 
court  of  appeals,  who  may  tJiereupon  award  an 
injunction.  In  an  action  to  set  aside  a  deed  of 
trust  an  order  was  granted  restraining  the  trus- 
tee from  selling  the  goods  therein  conveyed. 
Upon  the  trial  the  order  was  dissolved,  and  the 
prayer  for  the  appointment  of  a  receiver  denied. 
Upon  the  following  day  a  Jndge  of  this  coort, 
upon  the  original  bill,  and  without  notice  to  de- 
fendants, granted  the  injunction  and  appointn^nt 
of  a  receiver.  After  the  entry  of  this  order,  and 
in  the  abaenoe  of  counsel  for  defendants,  a  jodg- 
ment  of  the  lower  court  granted  an  order  direct- 
ing the  sheriff  to  put  the  receiver  in  pcosessitn 
of  the  nrooerty.  Held,  that  the  statute  cnnf«TS 
no  authority  upon  a  Judge  of  the  court  of  appeals 
to  reinstate  an  injunction  order  that  has  been 
dissolved  on  the  merits  in  the  lower  court,  and 
both  orilers  are  void.  Iia.ot  and  Bksakdtos, 
JJ.,  dlsseatlDg.— Vk«denheimr.Bohr,CVa.)  1S& 
B.  198. 

 Of  oourt  of  common  pleas. 

8.  Since  the  court  of  equity  in  South  Can 
lina,  as  a  separate  tribunal,  has  been  abtdished, 
and  its  Jurisdiction  veatod  In  the  conrt  of  com- 
mon pleas,  the  common  pleas  may  take  jurisdic- 
tion of  an  action  to  recover  possession  of  land, 
for  the  purpose  of  partition  among  plaintiffs.- 
Westlake  v.  Farrow,  (8.  C.)  18  S.  B.  468. 

 Of  actions  arising  In  another  state. 

4.  Acts  Qa.  18.'i8-54,  p.  404,  authorizing  a 
foreign  corporation  to  build  a  railroad  in  Oeco-- 
gia,  and  declaring  that  it  shall  be  subject  to 
suit  by  citizens  of  the  state.  In  tbe  county  in 
which  it  la  located,  allows  service  of  process 
to  be  made  as  upon  a  domesdo  corporation;  mod 
a  brakeman  who  is  a  citizen  and  runs  upon  one 
train,  partly  in  Georgia  and  partly  in  Alabama. 
Is  entitled  to  maintain  an  action  Id  Geoi^a  for 
an  injury  sustained  in  Alabama.— Alabama  Q.  a. 
R.  Go.  r.  Fulgham,  (Qa.)  H  8.  B.  840. 

OOVBNAOTB. 

Warranty. 

1 .  A  general  warranty  in  a  deed  conveying  the 
"entire  interest"  of  the  grantor  in  laud  ia  limited 
and  restricted  to  the  intereat  conveyed,  and  doet 
not  warrant  the  land.— Hull's  Adm*r  t.  HbU'i 
Heirs,  (W.  Va.)  18  S.  B.  4B;  Dudley  t.  Saae,  Id. 

Action  for  breach. 

3.  An  action  for  breach  of  covenant  cannot  bs 
maintained  upon  the  mere  claim  of  title  pan- 
mount  by  another,  where  no  distarbaiuje  of  pos- 
session Is  shown.— Jones  v.  Blchmonrt,  (Va.)  U 
S.  E.  414. 

8.  An  action  for  breach  of  covenant  cannot  be 
maintained  by  one  who  has  parted  with  the  title 
conveyed  Inr  uie  deed,  the  covenants  of  whldi  ax« 
alleged  to  have  lieen broken. —JoassT.  W*t*i""^i 
(Va)  18  &  B.  ti4w 
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1.  *v  nere  a  purcDsser  oi  lanu  unaer  svoii 
decree  has,  upon  disaBQrmaooe  of  tbe  aale,  l>eeii 
substituted  to  the  right  of  the  creditor,  he  may 
maintain  a  bill  to  enforce  sooh  rivbt,  aad  as  in- 
cident to  his  relief  make  bis  bill  a  oredltora' 
bUi.— Hall's  Adm-T  v.  Hull's  Hein,  (W.  7b.}  13 
B.  E.  Mi  Dudley  y.  Same,  Id. 

a.  Aoonrtta  equity  has  jnrlidlotlon  to  pus 
upon  the  validity  and  regularity  of  the  record  of 
B  deed  In  tiie  cmce  of  the  clerk  of  tbe  county 
court  Id  a  suit  by  creditors*  bill  which  allegee 
that  by  reason  of  defects  in  the  acknowled^ent 
such  deed  must  be  postponed  to  the  liens  sought 
to  be  enforoed  by  the  Dill.— JanesTiUB  Has  Tool 
Co.  V.  Boyd,  (W.  7a.)  18  8.  E.  881. 
OoBta. 

8.  Where  apetlUon  in  mnlty  in  the  nature  of 
B  creditors'  blU  Is  filed,  alii|^er  Ui>  Insolvency 
d  a  partnership,  ami  t>raying  an  Injunction  and 
appointment  of  a  receiver,  creditors  who  on  their 
own  application  are  made  platntlfts  after  the  re- 
oeirer  Is  appointed  beooma  ahazswable  with 
their  proportion  of  counsel  fees  tor  flUng  the  pe- 
titloB,  as  provided  by  Code  Oa.  {  8119c,  though  the 
appointment  of  the  receiver  was  unnecessary, 
becBOM  sntdi  oreditors  have  mortgages  which 
will  absorb  the  entire  aaseti.— Lowry  Banking 
Co.  r.  Abbotft,  (Gb.)  18  S.  K.  KH. 


CRIMINAL  LAW. 

Bee,  also,  BaU:  Orand  Jury;  JndMnuntandln- 

formation;  Witne»$. 
Orimtnal  treapasa,  see  Trawut. 
Illegal  sale  of  Uqnor,  aee  intoxteattng  XAquan^ 

4-10. 

Kon-payment  of  Uoense  tax  by  attorney,  wen  At- 
torney aitd  CUent,  7,  8. 

Oftenses  anlnrt  election  laws,  see  JCIetdton*  and 
Voten^  8, 4. 

FBrtlonlar  orlmea,  sea  AdvXiay;  Arton;  A*»ault 
and  Batten/,1;  Battardy;  BurQlaru;  Dfoturb- 
anoe  of  Public  Worship;  False  Pretensa; 
Forgery;  Fornication;  HomMde:  Larceny; 
MaUdota  MUcMtif;  OhetrueUng  Jucttee;  Par- 
Jury;  Poison;  Rape:  Robbery. 

Blandering  Innocwt  woman,  see  Jylbet  and  SUM- 
der,t,7. 

Unlawful  s^znre  ot  crop  biy  landlord,  see  Xond- 
lord  and  Tenant,  IBi 

Jnrifldiotioiiu 

1.  Code  N.  C.  I  898,  restricting  tbe  jDrlsdlo- 
tion  of  tbe  superior  courts  for  assault,  where  no 
deadly  weap(m  is  used,  and  no  serions  damage 
done,  to  cases  where  Jostices  of  the  peace  n»lect 
for  Six  months  to  take  official  cognizance  of  the 
offense,  does  not  oust  the  lurisdlction  of  the  court 
where  the  Indictment  charges  an  assault  with  a 
deadly  weapon,  although  the  evidence  shows  only 
B  simple  assanlt,  oommltted  within  six  months 
of  the  finding  of  the  IndictmenL — State  v.  Fes  per- 
man,  (H.  C)  18  B.  E.  14. 

9.  Const  R.  C.  art  4,  |  37,  restricts  tiie  ]a- 
riedloUon  of  msgistrates  to  cases  where  the  pan- 
ishment  oannot  exceed  ISO  fine  or  SOdays*  Impris- 
onment. Code,  S  987,  prescribes  that  an  assault 
with  a  deadly  weapon  may  be  punished  by  fine 
and  imprisonmeDt,  in  tbe  discretion  of  the  court 
field,  that  section  893,  as  amended  by  chapter 
152,  Acts  1891,  giving  magistrates  Jurisdiction  of 
all  assault*  in  which  no  smous  damage  is  dcme, 
where  the  punishment  shall  not  exceed  CSO  fine 
or  SO  days*  imprisonment  does  not  confer  Juris- 
diction in  cases  where,  although  no  serious  dam- 
Bge  is  inOlcted,  the  use  of  a  deadly  weapon  Is 
OhBrged.— State  v.  Fesperman,  (N.  C.)  18  S.  E.  14. 

AiBdavlt—Verifloatlon. 

8.  Where  the  affidavit  on  which  an  aconsa- 
tlmi  of  a  erime  is  ftranded,  charging  two  misde- 
jneanocs  of  tbe  same  class,  sets  out  one  of  the 
eflsnsea,  and  adds  the  facts  concerning  the  oth- 
er, Introdndng  sooh  facta  with  the  phrase^  *the 


in  tbe  sol^oined  statement  as  to  tile  mode  of  com- 
mitting the  misdemeanor.— Hatbooek  t.  StatSb 
(GaJU  a  B.  9S0. 

Indiotment — Demurrer. 

4.  A  demurrer  to  an  indiotment  oontalnitt||f 
several  counts  is  properly  overruled  If  either 
oount  is  good.— State  v.  MoOllug,  (W.  Va.)  18 

B.  E.  654. 

 Motion  '^to  qiiaah. 

5.  An  indiotment  for  perjuiy  under  Acts  N. 

C.  im,  o.  88,  which  fails  to  allege  that  defend- 
ant knew  the  false  statement  Sieged  to  have 
been  ntade  by  him  to  be  false,  or  that  he  was  ig- 
norant whether  or  not  the  statement  was  true,  i» 
defective,  since  tbe  act  special^  requires  suoh 
allegations ;  bat  such  defect  is  not  ground  for 
quashing  the  indictment,  the  proper  action  being 
for  the  court  to  hold  the  prisoner,  and  permit 
the  solicitor  to  send  a  new  bill  curing  the  defect 
—State  V.  Flowers,  (N.  C.)  18  S.  E/tlS. 

Hotlon  to  dismiss — ^Waiver  of  objeo- 
tions. 

6.  Where  defeodaat's  exoeptlcm  to  the  de> 
nial  of  bis  motion  to  dismiss  was  duly  noted,  his 
subsequent  gmeral  appearance  for  tnal  was  nok 
a  waiver  of  bis  rights  under  such  exception.— 
State  V.  Johnson,  (R.  &}  U  B.  B.  848. 

Fleas  In  abatement. 

7.  Objection  that  no  venire  faoias  was  issued 
must  be  made  before  plea  to  the  merits.  Fauht- 
LEROT  and  HiNTOH,  JJ.,  dissenting.— Watsm  t. 
Commonwealth,  (Va.)  18  8.  E.  32. 

8.  Setting  aside  a  verdict  and  granting  a  new 
trial  In  a  criminal  case  does  not  expunge  the 
plea  of  not  guilty  previously  entered,  and  it  is 
too  late  for  defendant  on  tbe  new  trial,  while  the 
plea  is  standing,  to  plead  in  abatement* that  the 
record  does  not  show  that  a  twnire/ocios  was 
issued  to  summon  the  grand  Jury  by  which  tbe 
indictment  was  found.— -Custis  v.  Commonwealth. 
(Va.)  18  S.  B.  78. 

Change  of  venue — Beoord. 

9.  Code  Va.  {  «)ie,  providing  that,  where  one 
Indicted  in  the  county  court  for  a  felony  elects  to 
be  tried  in  the  circuit  court,  the  clerk  shall  trans- 
mit to  the  clerk  of  the  latter  court  **b  transcript 
of  the  record  of  the  proceedings  In  said  county 
court  In  relation  to  the  prosecution,  and  copies  of 
tbe  indictment  and  recognizances  and  other 
papers  connected  wiUi  the  case, "  does  not  require 
the  record  to  show  affirmatively  that  a  venire 
faeku  was  Issued  In  summoning  the  grand  jury. 
FAinniAROT  and  HnfTOir,  JJ.,  dissenting.- Wat- 
son T  Commonwealth,  (Va.)  IS  B.  B.  88. 

Oontlnuanoe. 

10.  Having  sabpcenaed  a  witness  who  did  not 
appear,  defendant,  on  the  court's  suggestion,  ob< 
tained  a  mle  against  him,  but  tha  officer  re- 
turned that  the  witness  was  sick.  Defendant's 
motion  to  adjourn  was  overruled,  on  the  ground, 
as  stated  by  the  Judge,  that  when  the  case  was 
called  in  ue  moniii^  no  motion  for  oontlnuanoe 
was  made  because  of  tbe  absence  of  such  witness. 
Defendant  made  no  obJeoUon  to  this  statement, 
nordid  he  showthat  the  erldenoe  of  such  witness 
would  not  be  merely  cumulative.  Held,  the 
court  was  Justified  In  proceeding  with  the  trial. 
—Thompson  T.  Commonwealth, (Va.)  IS  8.  E.  SOL 

11.  A  showing  for  acontlnuanoe  on  the  ground 
of  the  absence  and  Illness  of  leading  counsel  is 
not  complete  without  a  statement  on  oath  that 
the  application  Is  not  made  for  delay  only,  as  re- 

?[uired  by  Code  Qa.  {  SS25;  and  where  the  show- 
ng  is  thus  deficient,  and  the  presiding  lodge  has 
given  notdoe  to  both  the  leading  ana  assootata 
counsel  b  month  before  ttie  triu  ftat  the  case 
would  not  again  be  eontinned  ftnr  Illness  of  the 
former,  It  having  been  previously  oontinued  on 
ttie  same  smund,  thsre  Is  no  abuse  of  dlscnUon 
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In  oTerrullng  ttie motion.— BuniettT.  State,  (Oa.) 
18  8.  B.  S53. 

Conduct  of  trlaL 

13.  vrheD  the  plea  of  not  ffullty,  and  a  special 

flea  of  autrefois  acquit,  are  pleaded  at  the  same 
ime,  the  law  and  practice  in  West  Vir^nia  do 
not  imperatively  require  two  trials  by  separate 

Jorlea,  but  the  matter  is  within  the  sonQd  legal 
lisoreldon  of  the  Judge  before  whom  the  trial  is 
conducted;  but  in  all  cases  when  both  issues  are 
tried  by  a  single  ]ary  the  verdict  must  respond  to 
both  Issues  separately. — State  r.  Hudkins,  (W. 
Vs.)  IS  8.  E.  367. 

18.  Fending  a  murder  trial  defendwit  was 
taken  apparently  with  a  fit,  and  was  removed 
from  the  court  room,  the  trial  being  suspended, 
and  examined  by  physicians,  who  testiiled  that, 
In  tlieir  opinion,  he  was  sane,  and  merely  sham- 
ming, though  under  great  mental  excftemtrnt. 
After  walking  in  the  court-yard  he  was  brought 
back  Into  court  Held,  that  the  trial  was  prop- 
erly  resumed,— Custis  t.  Commonwealth,  (Va.)  18 
8.  9S.  73. 

1*.  Act  Va  Feb.  24,  1890,  (Acts  188ft-90,  p.  79,) 
requiring  the  Judge  of  each  county  and  corpora- 
tion  court,  at  least  10  da^  bef  we  the  commence- 
ment of  every  term,  to  set  each  crimlnti  case  for 
trial  on  a  oertain  day,  does  not  apply  to  the  cir- 
cuit courts. — Cnstii  t.  Commonwautti,  fVa.)  IS 

IS.  Mistrials  and  severances  being  within  tb« 
discretion  of  the  trial  judge,  it  was  not  mror. 
Where  two  defendants  were  Jointly  indicted  ana 
tried,  and  one  only  convicted,  to  make  a  mis- 
trial as  to  the  other,  and  try  him  alone  at  the 
next  teTm.-8tate  v.  Hall,  (N.  a)  18  B.  B.  ISD. 

1ft.  The  state  is  not  bound  to  call  all  the  wit- 
nesses present  at  the  oommlsslon  of  the  offense, 
nor  a  person  so  present  who  appears  to  be  the 
only  one  present  save  the  prisoner.  It  Is  the  prov- 
ince of  the  prosecuting  ofScer,  not  the  court,  to 
determine  who  shall  be  examined  as  witnesses 
/or  the  state. —State  v.  Morgan,  (W.  Va.1  18  S. 
B.  885. 

17.  The  state  may  read  in  evidence  a  part  of 
the  report  of  the  oftlcial  stenoeraphor  as  to  the 
evidence  of  a  witness  given  on  a  former  trial, 
without  putting  in  the  whole,  the  other  party  be- 
ing at  liberty  to  introduce  tlie  balance,  or  so 
much  thereof  as  is  pertinent.  -  Found  v.  Sttfe,  43 
Ga.  89,  followed.— Burnett  t.  Bute,  (Ga.)  18  8. 
K.  £68. 

>—  lUeotloii  between  ooanta. 

18.  An  affldarit  on  which  an  aconsatlon  Is 

founded  In  the  city  court  of  Atlanta  may  charge 
two  misdemeanors  of  the  same  class  as  commit- 
ted by  the  same  person,  and  the  accusation  found 
ed  thereon  may  consist  of  two  counts,  eaob  charg- 
ing one  of  the  offenses  set  forth  in  the  affidavit; 
and  the  prosecutor  will  not  be  compelled  to  elect 
between  these  counts  at  the  trial,  where  it  ap- 
pears from  the  evidence  that  both  of  tliem  relate 
to  the  same  transaction.  —  Hathcook  t.  Btata, 
(Oa.)  18  B.  B.  968. 

■  Separation  of  vltnesses. 

19.  An  order  to  separate  witnesses  during  a 
trial  is  not  so  far  matter  of  right  as  to  call  for 
the  reversal  of  a  Judgment  where  it  has  been  re- 
fused unless  It  affirmatively  appear  that  the 
party  suffered  injury  from  such  refusal.— ^tate 
T.  Morgan,  (W.  Va.)  18  8.  B.  885. 

 Objections  to  erldenoe* 

20.  Grounds  of  objection  to  testimony  must  be 
Itated.— Pool  V.  State,  (Ga.)  13  S.  E.  656. 

SI.  Ubjection  to  evidence  generally,  with  no 
Statement  of  the  grounds  on  which  the  objection 
was  based  at  the  time  it  was  made,  will  not  be 
omsidered.— Uathcock  t.  Btate,  (Ga.)  18  8.  B. 

22.  On  appeal  from  the  denial  of  a  motion  for 
a  new  trial,  tbe  ground  of  the  motion  that  the 
court  erred  In  admitting  certain  evidence  cannot 
be  considered,  wber«  the  motion  does  not  set  out 
what.  If  ai^r  obieotionwaa  made  to  the  eridenoe 


when  Introduced.— Bobertwm  T.  BUftOb  fflft.)  II 

8.  E.  896. 

 Argument  of  oonnaeL 

83.  It  Is  in  the  discretion  of  the  ooort  to  limit 
the  aignment  to  two  hours  opon  each  side.— 
Thompson  v.  Commonwealth,  (va.)  18  B.  B.  804. 

34.  The  fact  that  the  court  limited  fhe  argu- 
ment of  counsel  to  an  hour  and  a  half  onaside  Is 
no  ground  for  reversal,  where  defendant  made  no 
objection  until  after  the  commonwealth's  attor- 
ney had  concluded  his  opening  argument,  and  the 
witnesses  were  few,  and  the  facts  very  limited  la 
their  range.  —  Cunningham  t.  Commonwealth, 
(Va. )  IS  B.  E.  809. 

85.  In  all  criminal  trials  in  Vest  '^rsfnla  fhs 
attorney  for  the  commonwealtli  is  enutled  to 
open  and  conclude  before  the  Jury,  though  there 
Is  an  issue  on  defendant's  plea  of  autnrfoft 
acQuit.— State  v.  Hudkins,  (W.  Va.)  13  8.  B.  8R7. 

aSb  Li  a  orimlnal  prosecution,  where  cooosel 
is  employed  1^  a  private  person  to  aasist  ib» 
commonwealth's  attorney,  the  qoeetioo  whether 
or  not  defendant  is  entitled  to  the  oloslns  argu- 
ment before  the  Jury  rests  in  the  sound  uiscze- 
tiou  -of  the  trial  coiut,  and  Its  ruling  against  de- 
fendant is  not  subjeot  tovevlew,  escept  fcr  obBSs 
of  dl8creticm.-^wyen  v.  Ctmunonwealth,  (Va.) 
18  S.  B.  708. 

87.  On  trial  for  arson  n  u  error  to  allow  the  m- 
licdtor  general  to  state  in  his  concluding  ar^mest 
that  frequent  burnings  had  oocurred  throughoot 
the  country,  and  to  urge  the  jury,  in  oonsequeoce 
thereof,  to  strictly  enforce  the  law  in  the  oase  then 
on  trial.— Washington  t.  State,  (Qa.)  18  8.  B.  ISL 

38.  In  acriminaloase.aremarkbythecommon- 
.  wealth's  attorney  that,  though  he  had  no  right  to 
swear  any  man  accused  of  crime,  he  had  tbe  rif^t 
to  prove  the  latter's  statraients,  does  not  violate 
Co&  Va.  I  8897,  which  provides  that  the  btlnro 
of  aooused  to  testis  shall  not  be  the  subject  of 
comment  befom  the  court  or  paj.—^wyvB  r. 
Commonwealth^  (Va.)  18  &  B.  706> 

Eridenoe. 

88.  Where  a  witness,  B.,  at  Qia  tzial  Identifled 
a  coat  as  having  been  wont  bj  defeEtdant,  an- 
other witness  Is  competent  to  testify  that  Bl 
identifled  the  ooat  at  the  guard-house  after  de- 
fendant's arrest,  though  B.  himself  was  not  asked 
whether  he  did  so.— State  t.  Brabham,  (N.  a>  IS 
S.  E.  317. 

80.  Under  a  plea  of  former  acquittal,  parol  or 
extrinsic  evidence  may  be  admitted  to  establL"h 
or  disprove  the  identity  of  the  offense  or  of  tbe 
person,  bat  as  to  the  form  or  substance  of  the  in- 
dictment, or  exceptions  thereto,  the  record  alone 
can  be  vouched  or  received  as  evidence,  and,  if 
it  appears  to  have  been  sufficient  on  the  fonnor 
trial,  neither  the  orisonar  nor  the  state  oaa  be 
heard  to  say  thai  It  was  otherwise.— State  t. 
Hudkins,  (W.  Va.)  18  B.  B.  887. 

81.  Code  Oa.  f  4690,*  requires  the  evldenca 
given  on  the  trial  of  a  felony  to  be  taken  down ; 
and  section  469Aa  designates  the  oOlcial  ateae- 
graphio  reporter  as  the  oOom  to  perform  this 
duty.  Befd,  that  his  report,  proved  bj  him  to 
be  correct,  although  he  may  not  remember  ths 
testimony,  is  oompetent  evidence  in  another  case 
of  what  a  witness  swore  upon  the  trial  at  wfaiek 
the  report  was  made.  In  so  far  as  the  sanw  maj 
be  pertinent  and  otherwise  oMnpeteat^Banwit 
T.  State,  (Ga.)  IS  8.  B.  569. 

 Bes  gestae. 

83.  On  a  trial  for  robbeir  committed  lu  a  oic 
tain  hotel,  it  is  competent  for  the  state,  as  part 
of  the  res  gestos,  to  prove  by  the  prosecutor  ihat 
he  hurried  down  from  the  hotel,  and  met  a  po- 
liceman  on  tbe  street  to  whom  he  madeoomplaint 
that  he  had  been  robbed,  and  by  tbe  pollcemia 
that  the  prosecutor  came  down  and  made  the 
complaint  that  a  certain  named  perwm  had  taka 
his  money,  and  that  the  aocnaed  waa  nnaML— 
Lampkln  t.  SUte,  (Ga.)  18  S.  B.  BBS. 

 Confessions  and  admisslMis. 

88.  Tbe  facts  that  a  defendant  waa  in  arrM 
and  secured  by  a  hand-pult  pUoad,  oa  «m  haa^ 
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mnH  oooneoted  by  &  chain  with  the  huggy  in  which 
he  WBB  riding,  in  company  with  an  officer  who 
had  In  his  pooket  the  warrant  under  which  he 
had  been  committed  on  a  ohargeof  luroeny,  do  not 
of  thamsalTes  constitute  duress,  so  as  to  ezolude 
»ny  material  deolaration  made  to  the  officer  in 
reference  to  the  crime;  and,  nnlesa  it  appears 
that  the  defendant  was  Induced  to  make  the 
ctoclaratioQ  by  some  advantageous  offer,  or  by 
threats,  or  actual  force,  arousing  hope  or  exciting 
fear  in  Us  mind,  it  Is  not  errcn?  to  admit  the  offi- 
cer's tesUmony.— State  r.  VTMUlAld,  <N.  C.)  IS 
&  E.  m 

&4.  Where  an  exclamation  made  by  a  persunat 
night,  while  in  hod,  not  addressed  to  any  one,  is 
ofterm  against  her  in  evidence  on  trial  for  mur- 
der, and  ot^ected  to,  because  made  In  sleep,  and 
It  does  not  appear  whether  the  person  was  asleep 
or  awake,  it  was  properly  allowed  to  go  to  the 
Jury.— State  T.  Morgan,  (W.  Va.)  18  S.  E.  8M. 

85.  Under  Code  Ga.  |  8T98,  providing  that  "a 
confession  alone  uncorroborated  by  other  evi- 
dence will  not  Justify  a  convlcUon,^  a  doubtful 
or  oomtradfctory  conCeBsion  by  a  man  of  good 
moral  oharsoter  wlU  not  warrant  a  convlctifm  of 
larceny  where  the  corpus  delicti  is  unoertain.— 
Johnson  v*.  SUte.  (Oa.)  18  6.  SL  282. 

80.  What  a  witness  voluntarily  testified  at  a 
ftvmer  trial  of  another  party  for  the  homicide  is 
not  privileged  on  a  trial  of  the  witness  himself 
lor  ttie  same  homicide.  It  msty  be  given  in  evi- 
dence against  him  as  an  admission.  — Brimett  t. 
Btate,  (Qa.)  18  B.  B.  653. 

 Character. 

87.  Where  defendant.  In  a  trial  for  bomlng  a 
bam,  pat  bis  character  In  issue,  and  a  witness 
testlflra  that,  prior  to  the  burning,  defendant,  in 
veferenoe  to  a  robbery  lately  perpetrated,  said, 
**^amn  them,  [the  robbers,]  *  *  *  thiore  Is 
going  to  be  a  battle  in  this  neighborhood  before 
three  weeks,  and  I  be  d — — d  if  I  care  how  quick 
it  comes,  **  such  evidence,  thoi^h  but  slightly  rel- 
evant, is  competent  as  bearing  on  defendant's 
character. —State  v.  Parks,  (N.  C.)  13  S.  B.  9S9. 

88.  In  snoh  ease  it  is  proper  to  admit,  as 
bearing  on  defendant's  character,  evidence  that, 
shortly  before  daylight  on  the  morning  when  de- 
fendant was  arrested,  there  were  with  him,  at 
his  mother-in-law's  hoase.  several  persons,  two 
or  three  of  whom  had  gons.— Btate  T.  Parks,  (N. 
a>  18  S.  E.  938. 

89.  It  is  not  competenL,  on  the  issueof  defena- 
ant's  character,  to  ask  a  witness  how  it  was 
rumored  that  a  "hung  Jury"  stood  on  a  former 
trial  of  an  indictment  against  him,  the  witness 
baving  testified  Uiat  he  did  not  know  how  they 
stood.— State  v.  Austin,  (N.  O.}  18  S.  E.  210. 

Instruotlons. 

40.  Upon  the  trial  of  a  felony,  It  is  not  error 
for  the  court  to  charge  the  Jury  that  they  should 
not  be  controlled  in  making  up  their  verdict  by 
any  fear  as  to  what  the  punishment  may  he,  but 
that  they  were  sworn  te  find  according  to  the  ev- 
idence.—BranUey  V.  State,  (Oa.)  18  S.  B.  S67. 

41.  A  stetement  by  the  court  that  defendant 
bad  offered  no  evidence  to  contradict  the  testi- 
mony of  the  state's  witnesses,  which  is  true,  is 
relieved  of  any  possible  prejudicial  effect  by  the 
further  statement  that  it  is  aqneatltm  for  the  Jury 
whether  there  is  any  contradiction  between  the 
etate's  witnesses.— State  v.  Brabham.  CH.  C.)  IS 
a  B.  217. 

49.  Where  defendant  Is  indicted  as  a  prtnol- 
pal,  an  instruction  as  to  the  law  applylnR  to  an 
accessory  is  irrelevant.— Btate  r.  ICorBan.  fW. 
Va.)  18  S.  B.  886. 

—  Besflonable  donbt. 

48.  Where  the  Jury  were  instructed  to  find  for 
defendant,  unless  the  state  proved  everything 
essential  to  the  establishment  of  the  charge  to 
the  exclusion  of  a  reasonable  doubt,  It  was  not 
error  to  charge,  immediately  afterwards,  that 
"Qie  burden  rests  upon  the  commonwealth  to 
make  ont  Ita  ease,  *  *  *  to  the  exoluslon  of 
a  reasonable  doubt,  but,  where  the  aocosed 
•  •  •  sttempti  to  prove  aa  oUM,  *  *  *  ttia 


burden  of  proving  Oie  oHbt  rests  upon  blm. 
Thompson  T.  Commonwealth,  (Va.)  18  B.  B.  804. 

44.  An  instruction  that  If  the  Jury  find  that 
no  motive  on  the  part  of  the  prisoner  existed  tox 
the  oommissioa  of  the  crime,  that  itself  is  suffi- 
cient to  raise  a  reasonable  doubt  of  guilt,  Is  bed. 
— Steto  V.  Horgan,.  (W.  Ye.)  18  S.  iC  886w 

Soparation  ctf  jnrora. 

40.  Of  persons  summoned  on  a  twntra  In  a  fel> 
ony  case,  six,  who  were  found  free  from  excep- 
tion, were  allowed  to  separate  during  an  adJoam> 
ment  to  a  fatore  day  of  the  term,  being  oautioned 
not  to  converse  about  the  case,  and  were  subso* 
quently  sworn  aa  Jurors  without  being  again  ex- 
amined on  their  tfofr  dire.  Held  no  error. — Cos- 
tls  V.  Conunonwealth,  (Va.)  IS  B.  E.  78. 

Verdict. 

46.  Where  the  record  shows  that  Jeremiah  B. 
Pelrpoint  is  one  of  the  Jury  sworn  in  the  case,  the 
verdict  is  not  Invalid  because  signed  by  J.  S. 
Peirpoint.— State  v.  Morgan,  (W.  Va.)  18  S.  B. 
886. 


 court-room,  where  they 

to  object  at  the  time  to  Its  being  so  received, 
though  they  had  opportonl^  to  oo  so.— State  T. 
Aus^n,  (N.  C.)  IS  B.  E.  319. 

48.  On  a  trial  f(nr  borglarr  it  is  not  error  to 
refuse  toreofdve  a  verdict  of  '■vullty  of  receiving 
stolen  goods, "  and  to  direct  the  Jury  that  they 
would  have  to  find  a  verdict  of  guilty  or  not 
guilty.— Mangum  V.  Stete,  (Qa.)  18  S.  B.  568. 

4S.  On  the  trial  of  a  felony,  it  is  not  error  for 
the  court  to  allow  the  solicitor  (general,  at  the 
request  of  the  Jury,  to  redooe  their  verdict  of 
conviction  to  proper  form,  they  having  stetod 
that  the  verdict  as  formulated  was  their  real 
finding.- BranUey  v.  State,  (Oa.)  18  8.  B.  257. 

60.  Where  four  defendants,  lolntlv  Indicted 
for  riot,  have  t>een  put  upon  trial,  and  the  state 
announoes  that  it  will  claim  no  conviction  as  to 
two  of  them,  and  then  examines  these  two  as 
witnesses  against  the  otber  two,  a  verdict  of 
guilty  as  to  all  is  not  void,  and  may  be  set  aside 
as  to  the  two  examined  as  witnesses,  and  left  to 
stand  as  to  the  other  two.— Sims  T.  State,  (Ctai) 
18  a  B.  6&L 

 Different  counts. 

'51.  Upon  a  oount  properly  alleging  both  bnrg> 
lury  and  larceny,  there  may  be  a  conviction  of 
either,  but  not  of  both.— State  r.  McClung,  (W. 
Va.)  18  S.  E.  664. 

52.  Though,  where  trial  is  had  at  the  same 
time  on  two  counts  In  an  accusation,  a  verdict  of 
guilty  on  one  count  alone  Is  an  acqulttel  on  the 
other,  such  acquittal  does  not  vitiate  the  coo- 
vlcUon,  though  both  ooonts  may  relate  to  the 
same  traaaaetion.— Hathoook  t.  Stateu  (Ga.)  U 
S.  B.  95U.  V  / 

Judgment  and  sentence. 

68.  Under  an  Indictment  oonslstlng  of  two 
oonnts,  where  thtre  was  no  inatruoUon  refused 
or  exoepticm  taken  to  the  (diarge  as  to  one  of 

tiiem,  and  there  was  a  general  verdict  of  guilty 
on  both  counts,  and  but  one  senteuoe  imposed, 
the  law  will  apply  it  to  the  verdict  upon  the 
count  to  which  no  exoeptlon  was  assigned. — State 
V.  Hall.  (N.  0.)  ISB.  B.  ISd. 

64.  A  sentence  that  accused  "pay  a  fine  of  one 
thousand  dollars  and  costs  of  this  prosecution, 
or  be  confined  in  the  common  Jail  for  tw3lve 
months, "  being  in  the  alternative,  the  imprison- 
ment Is  a  part  of  the  punishment,  and  is  error, 
since,  under  Code,  $  4705,  the  discretion  of  the 
Judge,  when  he  mokes  such  a  sentonoe,  is  limit- 
ed, as  to  imprisonment,  to  six  months.— Hath- 
Gock  V.  Stete,  ,(Oa.)  18  &  E.  9S0. 

66.  Upon  a  general  verdict  of  guilty  on  a 
oount  in  an  indictment  charging  both  biniriaTjr 
and  Iwceny,  the  sentence  would  be  for  burg- 
lary, not  for  Doth  larceny  and  bnrglary  orfior  lap. 
oeny.-Stato  t.  MeClims,  (W.  Va)  U  8.  B.  «A. 
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JvOgm^t  sad  Bentenoe— Arrest  of  judg- 
mwt. 

Be.  TIM  mlsjotader  of  offenses  In  tlie  same 

oODQt  of  an  indictment  is  matter  of  form,  and 
DO  gronnd  for  arresting  Judgment  on  a  verdiot 
finding  aoonsed  gallty  of  one  of  the  offenses 
charged,  sinoe  Coda  Ga.  $  4628,  declares  chat  an 
indictment  shall  be  deemed  sufficient  if  it  states 
the  offense  In  the  terms  and  language  of  the  Code, 
or  so  plainly  that  the  nature  of  the  offense  may 
be  easily  undemtood  by  the  Jury;  and  section 
4629  provides  that  exceptions  going  merely  to  the 
form  of  an  indictment  must  bemade  before  trial, 
and  that  no  motion  in  arrest  suall  be  sustaineo 
for  any  matter  not  afEectlnfr  the  real  merits  of 
tiie  offenae  ohaived.— Lampkin  r.  Btata,  (Qa.)  IS 
e.  E.  m. 

67.  Where,  on  Indictment  for  murder,  defend* 
ant's  motion  In  arrest  of  Judgment  is  overruledf 
and  on  tiie  following  day  of  the  term  the  court, 
of  Its  own  motion,  sets  the  verdict  aside,  and  re- 
mands defendant  for  another  trial,  he  is  not  en- 
titled to  his  discharge,  on  the  ground  that  his 
motioa  in  arrest  of  Judgment  was  sustained. — 
Oustls  T.  Common  wealth,  (Va.>  13  S.  E.  78. 

 Bemedy  for  nnauthoriBed  sentence. 

68.  When  defendant  in  a  criminal  prosecution 
is  couTicted.  and  a  penalty  imposed  on  him  not 
authorized  by  law,  his  remedy  is  by  exception 
thereto  in  the  court  below,  or  by  writ  of  habeas 
corpus,  and  is  iio  ground  for  a  reversal  of  the 
Judgment  and  award  of  a  new  trial  by  an  appel- 
late oourt.— Brantley  t.  State,  (Ga.)  U  8.  E.  257. 

New  trifU. 

69.  When  Acts,  and  a  witness  \ty  whom  tbey 
can  be  proved,  showing  the  Incompetency  of  a 
Juror,  become  known  to  counsel  for  the  accused 
after  ttie  Jury  are  sworn,  but  liefore  any  further 
step  in  the  trial  has  bera  talEon,  the  question  of 
the  ]uror*8  competency  must  then  be  raised. 
Counsel  cannot  remain  silent  and  nrge  the 
Juror's  Inoompetenoy  aa  a  gronnd  for  setting  the 
verdict  aside.— Lampldn  t.  State,  (Ga.)  18  8.  E 

m. 

60.  On  a  trial  of  four  defendants.  Jointly  in- 
dicted for  riot,  the  state  announced  that  it  would 
olalm  no  convioUon  as  to  two  of  them,  and  then 
examined  these  two  as  wltnessaa  against  the 
other  two.  Held  that,  after  the  rendition  of  a 
verdict  of  guilty  against  all  the  defendants,  the 
grant  of  a  new  trial  as  to  the  two  examined  as 
witnessea  is  not  ground  for  a  new  trial  as  to  tlie 
other  two.— Sims  t.  SUta,  (Ga.)  18  B.  B.  UL 

 Newly-dlsoovered  eridenoe. 

61.  The  exercise  of  the  discretion  of  the  trial 
court  in  refusing  to  grant  a  new  trial,  on  the 
ground  of  newly-discovered  evidence,  is  not  re- 
viewable.—8  tale  V.  Morris,  (N.  C.)  18  S.  E.  877. 

6S.  In  South  Carolina,  « Judge  in  chambers 
has  no  power  to  grant  a  new  trial  in  a  criminal 
case  on  the  ground  of  newly -discovered  evidence. 
—State  V.  diavis,  (B.  0.)  18  B.  B.  817. 

63.  The  fact  that  defendant,  coovloted  of  rape, 
failed  to  ahow  at  the  trial  that  at  the  prelimi- 
nary hearing  the  prosecutrix  testified  that  defend- 
ant had  simply  attempted  to  rape  her.  does  not 
warrant  tbe  granting  of  a  new  trial,  though  de- 
fendant did  not  Imow  that  such  evidence  was 
material,  and  his  counsel  were  Ignorant  of  its  ex- 
istence, since  such  evidence  is  not  newly  disoor- 
ered.— Bmry  t.  State,  (Ga.)  13  S.  E.  600. 

04.  On  trial  fOT  s  homldde  oommitted  in  a 
certain  house,  affldavlta  that  afBants  hare  exam- 
ined the  walls  and  roof  of  the  house,  and  found 
no  holes  or  Impressions  of  a  pistol  ball,  and  an 
affidavit  of  defendant  that  sucb  facts  were  un- 
known to  him  at  the  time  of  the  trial,  and  that 
he  nsed  due  diligence,  do  not  warrant  granting 
a  new  trial  on  the  ground  of  newly-discovered 
evidence.— Jones  v.  State,  (Ga.)  13  8.  E.  601. 

A  new  trial  should  not  be  granted  on  the 
(round  of  newly-discovered  evidence,  which  Is 
merely  cumulative,  and  which  could  by  due  dlll- 
gencB  In  all  probability  have  been  discovered  be- 
fore tbe  trial.— Greer  t.  State,  (Ga.)  IS  S.  E.  552. 


66.  ITewlj-disoovered  evidence  todlaeredlt  Am 
only  witness  for  the  state  Is  not  cause  Ibr  grant- 
ing a  new  trial  over  tbe  refosai  of  the  triel  ibdaak 
— Corley  r.  State,  (Ga.)  18  a  S.  BG6. 

Appeal— Who  maj  appwL 

67.  Where  the  Jury  renders  a  apeolal  TerOlefc 
on  the  facts,  and  the  court  eaters  a  rerdlot  "not 

SiUty"  tbweon,  the  state  may  appeaL— 8tato  T. 
wing.  (N.  C.)  isa  E.  10. 

 Serrioe  of  notioe. 

68.  Service  of  the  notioe  of  appeal  on  the  Jus- 
Uce  did  not  obviate  the  neoessity  of  serrica  on 
defendanL  Green  t.  Hobgood,  74  N.  C.  SSI^  tol* 
lowed.— State  t.  JTohnson,  (N.  C.)  18  8.  E.  SCBL 

69.  Where  the  appeal  from  a  Judgment  of  ac- 
quittal in  bastardy  proceedings  before  a  Justice 
of  the  peace  has  not  been  taken  at  the  trial,  the 
burden  is  on  plaintiff  to  show  that  the  notioe  of 
appeal  was  served  on  defendant  within  10  daya 
thereafter,  as  required  by  Code  N.  C.  |  8T6- — 
State  V.  Johnson,  {S.  C.)  13  S.  E.  848. 

70.  Where  the  acquittal  was  on  March  4tli. 
and  Code  N.  C.  i  876^  required  the  nnUce  of  ap- 
peal to  be  served  within  10  days  tbereafter.  a 
finding  of  service  "between  March  4th  uid  Au- 
gust term"  was  DOt  sufficient  to  show  compiiauoe 
with  the  statute.— State  v.  Johnson,  IN.  C.)  13  S. 
E.  843. 

71.  Service  of  the  notice  of  appeal  was  made 
by  one  not  an  otBcer.  Code  N.  C  k  597,  roRolatas 
tbe  manner  of  servloe  of  notices,  and  subdivisloa 
4  provides  that  a  subpoena  may  be  served  by  a 
person  not  an  ofBcer.  Held,  tbat  service  of  the 
notioe  should  have  been  made  by  an  ofBoflT.— 
State  V.  Johnson,  (17.  C.)  13  &  E.  843. 

73.  The  fact  tbat  defendant's  counsel  had,  soon 
after  March  4th,  a  notice  sent  him  1^  defendant, 
was  too  indefinite  as  to  time,  and  was  explalDed 
by  evidence  that  the  notice  bad  been  handed  to 
defendant  by  one  not  an  officer.— State  t.  John- 
son, (N.  C.)  ISS.  B.  848. 

 Practice. 

78.  A  writ  of  error  in  a  criminal  case  1*111  be 
dismissed  where  the  bill  of  exceptions  baa  been 
served  oncounsel  employed  to  assist  the  solicitw 
general,  and  not  on  tne  latter,  as  Code  Ga.  { 
requires. —Meeks  v.  State,  (Ga.)  18  &  B.  666. 

74.  TboHgh  a  motion  in  arrest  of  Judgment 
was  not  made  in  the  court  below,  the  suprema 
court  of  North  Carolina  will  entertain  such  a  mo- 
-tlon  when  the  whole  record  is  before  the  ooort, 
and  It  appears  Uiat  the  Judgment  was  unwar- 
ranted.—State  V.  Roanoke  Railroad  ft  Lamber 
Co.,  (N.  C.)  18  8.  K.  719. 

70.  Where  a  special  Instruction  was  asked  in 
writing,  and  refused,  and  exoeptlou  noted,  Init  it 
does  not  appear  that  such  exoeption  was  aet  oat 
In  the  statement  of  the  case  on  appeal,  eerHorari 
will  not  lie  to  have  it  incorporaud  in  Una  "oaaa 
settled."— State  v.  Blao^  (N.  C.)  U  8  B.  877. 

 Gontinuonoe. 

76.  Where  a  bill  of  exceptions  la  not  algned 
as  required  by  Code  Ga.  %  4i»l,  and  there  Is  no 
entry  or  other  eviaenoe  of  service,  an  application 
for  oontinuance  in  the  supreme  court,  based  upon 
the  certificate  of  a  physician,  and  the  letters  and 
affidavit  of  appellant's  senior  counsel,  showing 
the  sickness  of  the  latter,  and  his  consequent  Id- 
ahillty  to  attend  court  or  prepare  IvIefS,  will 
not  be  granted,  and  the  writ  of  error  will  t»»  dis- 
missed.—Wud  V.  State,  IS  a  E.  711,  87  Ga.  160; 
Tutty  r.  Same,  Id. 

 Twider  of  clerk's  fdn, 

77.  Under  Code  IT.  G.  |  83^k!,  whloh  proTidea 
that  no  offlcOT  shall  be  compelled  to  perform  any 

services  unless  bis  fees  be  paid  or  tendered,  "ex- 
cept in  criminal  actions, "  where  defendant  lukd 
executed  his  bond  on  appeal  in  a  criminal  pro- 
ceeding againac  him  he  was  entitled  to  have  the 
transcript  on  appeal  sent  up  without  paying  or 
tendering  to  the  olerk  liis  fees  tar  maktng  such 
transcript— Utate  v.  Hash.  (N.  C.)  18  B.  E.  783. 
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Ameal— Berlew. 

n.  Where,  m  error  to  a  ooaviotlon  (br  murder, 
the  erldenoe  (not  tbe  feots)  ie  oertifled,  the  eri- 
dence  for  Uie  state  mast  be  considered  as  admit- 
ted, and  that  for  defendant  waivedj  In  determin- 
ing whether  it  sostaina  the  oouvlotion.— I^les  v. 
Commonwealth,  (Va.)  18  B.  S.  803. 

79.  The  fact  that  no  noU«]»Y»e(m{  was  entered 
aa  to  two  oC  four  defendants,  Jointlj  indicted, 
before  suoh  two  were  permitted  to  testify  in  favor 
of  the  state,  is  no  ground  for  reversal,  where  no 
objection  was  raised  antil  after  verdict.  — Sims 
T.  SUte,  (Oa.)  18  B.  R.  561. 

SO.  A  specified  portion  of  the  charge  bo  the  Ja- 
ry  in  a  criminal  trial,  r^ardins  the  statement 
made  by  the  defendant,  being  in  the  main  cor- 
reot,  an  exception  to  the  whole,  not  alleging  any 
particular  portion  of  it  to  be  erroaeona,  cannot 
be  considered  on  appeal;  especial^  where  it  is 
apparent  that,  even  if  part  of  the  oharge  was 
dubious,  the  jury  were  not  misled.— Oxborn  v. 
State.  (Ga.)  18  8.  £.  247. 

81.  Where  no  error  is  assigned,  either  in  the 
motion  for  a  new  triiU  or  In  the  bill  of  exceptions, 
on  the  failure  of  thecoort,  in  the  trial  of  an  indict- 
ment  for  murder,  to  instruct  the  Jury  that  they 
could  find  the  defendant  guilty  of  voluntary  man- 
slaughber,  the  question  whether  or  not  such  fail- 
ure was  error  is  not  before  the  court  oa  appeal 
frum  a  Gonviotion.— OzbuTQ  t.  State,  (Oa.)  IS  S. 
E.  8*7,  -IV  / 

—  Dismissal. 

82.  An  appeal  from  a  Judgment  of  death  will 
be  dismissed  on  defendant's  motion  when  during 
the  pendency  of  the  appeal  the  governor  emn- 
mutea  the  senteoceto  life  imprisonmeut,  and  the 

Srisoner  accepts  the  cominntation. — State  v. 
lathis,  (N.  C.)  1»  B.  E.  917.  < 

83.  A  motion  to  dismiss  an  appeal  to  this  court 
ia  premature  when  the  notice  of  intentiou  to  ap- 
peal is  the  only  record  in  the  case,  aud  the  time 
Tor  flline  the  retura  has  not  expired. — State  v. 
James,  (S.  C.)  13  S.  E.  890. 

 Modification  of  judgment. 

84.  Where  a  judge.  In  making  an  alternative 
aentenoe  of  flne  or  imprisonment,  provides  a 
longer  term  of  imprisonment  than  allowed  by 
law,  the  supreme  court  on  appeal  will  modify  the 
aentenoe  by  rednoing  the  imprisonment  to  the 
hiueat  term  allowed.— Hathcock  v.  State,  (Oa.) 
18  o.  B.  959. 

Bee  IFltneM,  16, 16. 

Cruel  Treatment. 

See  Divorcey^. 

Curtesy^ 

Bee  Dower. 

CUSTOM  AKB  USAGE. 

To  modify  statute. 

1.  In  North  Carolina  a  local  custom  of  mer- 
chants, warranting  the  taking  of  interest  greater 
than  that  allowed  by  htatute,  cannot  supersede 
or  atatote.— Oore  t.  Lewla,  (a.  a)  18 

WlLen  may  be  proven. 

8.  In  an  action  against  a  ndlroad  oompany 
for  injuries  alleged  to  have  been  sustained  by 
plaintiff  (an  employe)  while  coupling  defend- 
ant's cars,  evideaco  of  the  usual  custom  in  coup 
ling  oars  IS  Inadmissible,  wbero  it  is  not  shown 
that  suoh  custom  was  adopted  by  defenduot. — 
Mayfleld  v.  Savannah,  O.  &  N.  A.  R.  Co.,  (Qa.) 
US.  B.  469. 

DAMAGES. 

Tor  breaoh  of  contract  of  sale,  see  Sale,  5-0. 

eotitdng  away  Mrrant,  see  Master  and  Sero- 
ant,  4 


For  wrongfta  death,  see  Death  &v  Wnmgful  AOtt 
8-5. 

In  action  on  insuranoe  pollqy,  see  Inewraaxce,  17. 
condemnation  proceedings,  see  Ew/bnemt  Do- 
main, 11. 
replevin,  see  Replevin,  4>  5. 

For  breaoh  of  contract. 

I.  The  measure  of  damages  for  failure  to  da- 
liver  oats  according  to  a  contract  of  sale  Is  the 
difference  between  the  stipulated  price  and  the 
market  price  at  the  place  of  delivery  when  the 
delivery  ought  to  nave  been  made,  lens  the 
freight,  where  the  buyer  was  to  pay  the  freight.— 
Erwln  V.  Harris,  {Qa.)  18  B.  E.  518. 

3'  Where  lumber  dealers  purchase  and  pay 
for  lumber  to  be  delivered  at  a  future  time,  and 
then  resell  it,  the  measure  of  damages  for  breach 
of  the  coutract  and  failure  to  deliver  is,  In  the  ab- 
sence of  amarket  at  or  near  the  plaoeof  delivery, 
the  amount  paid,  together  with  the  profitswhich 
would  have  arisen  from  the  resale.  Lewis,  F., 
and  HiNTOX,  J.,  dissentli^.— Trigg  r.  Clay.rVa.) 
IS  S.  B.  434. 

For  tort. 

8.  Plaintiffs,  on  the  representation  of  defend- 
ant that  an  ice  factory  was  ia  good  repair  and 
would  m^e  a  certain  quantity  of  ice  a  day  at  a 
certain  cost,  leased  the  same,  and  purchased  of  de- 
fendant bonds,  the  value  of  which  depended  on  the 
truth  of  the  representations.  The  representationa 
were  false.  Plaintiffs  made  repairs  without  being 
able  to  bring  the  factory  up  to  defendant's  repre- 
seotatiOQs;  and  sued  him  to  recover,  as  damages, 
the  amount  spent  for  repairs  and  the  amount  paid 
for  the  bonds.  HeUl,  that  plaintilEa  were  entitled 
to  recover  for  the  damage  resulting  from  the  fraud 
of  defendant;  and  instructions  that  they  could  not 
recover  the  amount  paid  for  the  bonds,  if  tbey 
could,  ia  a  reasonable  time  and  with  a  reasonable 
outlay,  have  repaired  the  factory  so  as  to  place  it 
in  the  condition  required  by  the  contract  with  de- 
fendant, were  properly  refused.— iMwh  t.  Llnde, 
(N.  C.)  13S.E.81S. 

Excessive  damagra. 

4.  Plaintiff,  a  woman  of  40  years,  fell  from  a 
defective  sidewalk,  and  broke  a  small  bone  in 
her  leg  above  the  ankle.  She  thought  Ita  sprain, 
and  nursed  it  herself,  with  her  sister's  help,  for 
four  weeks  before  calling  a  doctiv.  She  was  un- 
able to  walk  without  a  orutcb  for  seven  months, 
and  the  doctor's  bill  was  $110,  whereas  it  would 
have  been  less,  and  she  would  have  been  able  to 
walk  sooner,  if  sbe  had  called  a  doctor  at  first. 
The  housework,  which  she  did  herself  before  the 
injury,  cost  from  tlO  to  (15  a  month  for  seven 
months  afterwards,  and  after  the  seven  months 
she  could  not  do  more  than  half  the  work  she 
had  been  acoustomed  to  do,  nor  make  more  than 
half  as  much  at  dress-making  as  she  made  be- 
fore, which  was  about  $1  a  day.  Held,  that  a 
verdict  for  (1,000  was  not  excessive.— City  of  At- 
lanta V.  Martin.  (Ga.)  18  S.  E.  60SL 

heading. 

6.  Where  thedeclaration,  in  an  action  against 
a  carrier  of  passengers  for  putting  plaintiflf off  at 
the  wrong  station,  sets  forth  a  cause  of  action, 
and  lays  damages  in  general  terms,  it  is  not 
vitiated  by  a  clause  which  sets  up  that  "the  en- 
tire injury  is  to  her  peace,  happiness,  and  feel- 
ings," though  this  theory  of  the  injury  be  incor- 
rect, but  the  action  is  maintainable  for  the  real 
injury  embraced  in  the  facts  set  out. — Cox  v. 
Richmond  &  D.  R.  Co.,  (Qa.)  18  S.  E.  837;  Mose- 
ley  T.  Same,  Id. ;  Ferkins  t.  Same,  Id. 

A.  Where  the  complaint  alleges  injuries  from 
a  pole  which  struck  plaintiff  on  the  shoulder, 
broke  his  collar-bone,  and  felled  him  to  the 
ground,  evidence  of  pain  from  injurr  to  the 
muscles  is  admissible. — Boutheru  Bell  Tel.,  etc., 
Co.  V.  Jordan,  (Ga.)  13  S.  E.  302. 

7.  An  instruction  that  "the  law  leaves  the 
amount  of  the  damages  to  the  sound  discretion  of 
Uie  Jury"  ia  not  misleadii»  In  Its  use  of  the  word 
"discretion.**— Southern  Bell  TeL,  eta,  Co.  t. 
Jordan,  (Ga.)  IS  S.  £.  m 
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DftlOB. 

Sm  Waten  and  Water-Counes. 

DangerolU  Premises. 

See  NegUgauie,  S. 

Death. 

Of  donor  of  power,  rerocation,  see  Paioert,  1. 

DEATH  BT  WBOTSOVUTU  ACT. 

When  action  lies. 

1.  Under  the  plain  prorislons  of  Code  Ga.  M 
8073,  90S4,  a  widow  cannot  recover  firom  a  rail- 
roaa  company  for  tbe  killing  of  her  husband 
where  it  appears  that  his  own  negligence  con- 
tributed to  the  Injury.— Seats  r.  Georgia  M.  Sc 
G.  R.  Co.,  (Oa.)  13  8.  B.  HL 

f leading — Amendment. 

9.  In  an  action  by  a  mother  ralDg  for  the  neff- 
llgent  killing  of  her  eon,  when  the  fact  omitted 
from  the  declaration  Is  that  she  was  dependent 
on  him  for  sapoort,  sucn  fitet  being  required  by 
the  statute  to  give  ner  a  oanse  of  action,  the  dec- 
laration is  amendable  by  alleging  that  fact.— El- 
lison 7.  Georgia  Railroad  &  Banking  Co.,  (Ga.) 
18  S.  E.  S09;  Qeocgia  Ballroad  &  Banking  Co. 
T.  Ellison,  Id. 

Damages. 

&■  Where  a  minor  child  la  killed  by  tbe  neg^ 
llgent  act  of  another,  the  father  may,  In  an  ac- 
tion for  the  loss  of  the  child's  labor  and  serrlces, 
recover  for  serTicee  to  be  compated  for  the  whole 
remnant  of  the  child's  minority,  though  the 
mother,  under  Aet  Qa.  Oct.  27,  1^,  has  a  right 
to  sue  for  the  death  of  the  child.— Angosta  Fao- 
tory  T.  Davis,  (GhL)  18  S.  E.  ^77. 

4.  A  father  may  recover  damages  against  one 
whose  n^ligenoe  has  caased  the  death  of  his 
minor  child  for  loss  of  labor  and  services  of  the 
child,  and  for  burial  expenMs,  and  expenses  In- 
curred on  account  of  the  child  by  reason  of  the 
injury  between  the  time  of  the  Injury  and  her 
death.— Augusta  Factory  v.  Davis,  (Ga.)  18  B.S. 
677. 

—  SzoessiTe  damages. 

B.  A  cut  18  feet  de^  and  12  f«e(  wide  was  be* 
Ins  diiven  through  the  side  of  a  mountain  in  a 
strata  of  thin  layers  of  slate  rock,  with  loose  slip 
clw  between,  with  no  artificial  support.  Flaln- 
ttlTB  Intestate  was  at  work  In  the  bottom  of  tbe 
out,  and  was  killed  by  a  slide  from  the  side  cov- 
ering bim.  He  was  a  new  man,  and  had  no 
knowledge  of  the  tareachery  of  the  dirt  Defend- 
ant thoroughly  understood  the  dangerous  charac- 
ter of  the  place,  and  r^rded  It  as  a  Question  of 

Erofit  against  nsk  to  put  in  supports.  Hetd  error 
)  set  aside  a  verdict  of  810,000  as  excessive,  un- 
der Code  Va  $  2908.  which  provides  that  in  case 
of  wrongful  death  damages  may  be  assMsed  not 
to  eueed  $10,00a— Bertha  Zino  Cou  T.  Black's 
Adm'r.  (Ta.)  U  S.  E.  452. 

Decedents. 

Bee  Exeeuton  and  Admintatraton* 
Transactions  with,  see  WUnest,  B-9. 

DECEIT. 

Palse  representations. 

1.  In  an  action  for  fraudulent  mlsrepfessttta- 
tloDS  in  the  sale  to  plaintiff  of  certain  shares  of 
oorporate  stock,  a  written  agreement  of  the 
parties  was  put  in  evidence,  reciting  that  60 
foe  cent  of  the  par  value  had  oeen  paid  In  cash, 
and  25  per  cent  by  a  declaration  of  dividend  out 
of  net  profits,  and  setting  out  the  alleged  flnan- 
cdal  condition  of  the  company,  and  providing 
that  the  trade  was  to  be  oondiuoned  upon  the 
MpresentatlonB  aa  to  the  condition  of  the  busi- 
nasa  and  stock  of  said  eompanr,  which  might  be 


verified  by  an  examination  of  Its  afhlrs  by  an 
expert  book-keeper  of  plaintiff's  selection  and  at 
his  expense.  Held,  that  plaintiff's  right  to  ve- 
oover  upon  snob  representations,  as  fraadnlent, 
is  not  oonolnded  by  his  failure  to  avail  himself 
of  the  light  to  make  such  examination  throngh 
an  expert.— Blaoknall  t.  Rowland*  (N.  a)  18  & 
B.  191. 

3.  In  an  action  ft>r  damacos  for  fraod  and 
deceit  of  defendants  In  the  sale  of  land  to  plain- 
tiff, where  the  proof  was  that  the  defenoaola 
pointed  out  to  the  plaintiff  certain  corners  and 
line  trees  of  the  tract,  and  stated  that  it  had  been 
sarveyed,  and  contained  115  acres,  and  sons  of 
the  oomers  and  line  trees  were  not  true  odss, 
but  there  was  nothing  to  show  that  defendants 
knew  that  thOT  were  not  the  trae  tmea,  or  Oat 
they  frandnleatly  Intended  to  dooelve  nlalntUI^ 
or  that  Qm  lard  had  not  bean  anrr^reiL  or  that 
it  did  not  oontaln  '*1U  acrea,  mora  or  leaa,"  as 


weoifled  In  the  deed,  the  plaintUE  WM  fnperlT 
ionsiatad.-Oatlln  TTHan^  (N.  a)  U  AT  &  IML 

Dedaratloii. 

Bob  Bvldenee,  90-99. 

Dying  declarations,  see  Homtetds,  88. 


Of  talghwsjt,  I 


DedicaUon. 

B  Highway*,  "L 
DEED. 


See,  also,  Covenants;  Fmudutent  Conveyemeta! 

Vendor  and  Vendee. 
Absolute  deed  as  mortgage,  see  Mortgage*,  I. 
Conveyances  between  husband  andwiCs,  see  Aie> 

band  and  Wife,  21-28. 
—  of  easement,  see  Eaaementa^  9. 

of  wife's  separate  eiAate,  see  HudNmd  and 

Wife,  18, 18. 
Estoppel  1^,  sea  SttoppeL,  1. 
Of  homestead,  see  Homestead,  7-10. 

Beqnisites — Witnesses. 

1.  A  deed  whloh  is  not  witnessed  as  required 
by  the  Code  of  Georgia  is  legal  and  binding  b»- 
tween  the  parties  thereto  and  those  claiming  im- 
der  them  as  volunteers.— Johnson  v.  Jones^  (Q^) 
IS  a.  K.  361. 

 Batifloation  of  prior  deed. 

2.  Jnstniments  acknowledglni;  or  ratlfylDg  a 
deed  previously  made  are  not  required  to  b«  of 
the  same  formality  as  the  deed  itself,  or  to  have 
more  than  one  witness,  where  the  deed  required 
two.— Hadden  v.  Lamed,  iGa.)  18  B.  SOft. 

Acknowledgment. 

3.  Code  W.  Va.  a  78,  S  2,  provides  that  ths 
clerk  of  the  county  oourt  sball  admit  a  deed  ta 
record  as  to  tbe  party  executing  U  when  it  is  ac- 
knowledged 1^  nim  "before  sn<di  olerk  of  the 
oounty  court."  Section  8  provides  that  a  deed 
may  also  be  admitted  to  reoord  on  a  certificate 
of  acknowledgment  before  the  "clerk  of  any  ooozt 
within  the  United  States. "  Held,  that  the  deifc 
of  a  county  oourt  has  power  to  take  tiie  aijmowl- 
edgmeat  of  the  iiartles  signing  a  deed,  within  bis 
county,  elsewhere  than  In  his  office.— JaynesviUa 
Hay  Tool  Co.  v.  Boyd,  (W.  Va.)  18  &  £  S81. 

4.  Under  Rev.  St  IT.  a  o.  87,  |  9B,  wUA 
provided  that  depa^ -clerks  of  the  court  of  pJeas 
and  quarter  sessions  may  prove  and  order  rc^- 
twed  conveyances  of  land,  whi^  was  In  tare* 
op  to  and  Inolndlng  1807,  deeds  so  provea  and  or- 
dered ngistered,  and  registered  in  1887.  were 
mtmerly  admitted  in  evidence. —GOltraner.  Lunik 
(N.  CI  18  S.  E.  78*. 

6.  Where  the  deeds  were  so  nrovea  and  or- 
aered  registered  by  a  deputy-clerk  In  1887,  noth- 
ing to  the  oontrai^  appearing,  it  will  be  pre- 
sumed suoh  deputy  was  a  deputy-clerii  of  sack 
court  of  pleas  and  quarter  afitilfma.  and  that  hs 
was  duly  qualified  as  sooh.— Ooltrue  r.  Lunk 
(N.  O.)  18  S.  B.  784. 
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the  record  of  a  deed  executed  cut  of  the  state  It 
must  l>e  "attested  *  *  *  by  ft  commissiODer  of 
deeds  for  the  state  of  Oeoryia,  or  *  *  *  [the 
certificate  of  these  offlcors,  under  tHeir  seals,  be- 
ing evidence  of  the  fact]  by  a  Jadae  of  a  court  of 
record  io  tbe  state  where  ezeoutecT  with  a  oertifl- 
oate  of  the  clerk,  under  the  seal  of  suchvoort,  as 
to  the  geuuineoess  of  the  sigaature  of  such 
Judge. "  Held,  that  the  attestation  of  a  oommis- 
sloner  of  deeds  for  Qeorgla,  under  his  seal,  is 
Mifflcle&t  without  a  formal  certificate  rerityiug 
his  identity  and  official  character.  — Haddea  t. 
Lamed.  (Oa.)  18  B.  E.  SOS. 

7.  In  attesting  a  deed  executed  In  another 
state,  a  commisslooerof  deeds  for  Georgia  erased 
the  printed  words  describing  him,  which  by  mis- 
take were  opposite  the  name  of  another  attesting 
witness,  and  interlined  such  words  in  tbelr  prop- 
er place,  without  explanation  of  the  erasure,  and 
attached  his  seal  as  commissioner.  Held,  that 
tbe  erasure  explained  itself,  and  did  not  ntlate 
the  attestation.— Hadden  T.  Lamed,  (Qa.)  18  S. 
B.  806. 

8.  A  deed  s^na  nothing  of  delivery  In  the 
attestation  clause  u  nerertheleas  pr^nred  for 
record  if  attested  by  two  witnesses,  one  ot  whom 
was  the  clerk  of  tbe  superior  court,  who  slnied 
the  attestation  in  hia  official  diaraoter.— Bluook 
T.  Mlhtnd,  (Oa.)  18  S.  K  5S1. 

Description — Parol  eridenoe  to  explain. 

9.  Where  a  deed  describes  land  as  "all  their 
land  lying  between  Haw  river  and  Stony  creek, 
up  to  the  line  of"  H.,  and  refers  to  the  title  pa- 
pers, widBioa  aJitmde  Is  admissible  to  identlrr 
Uw  land.— Eulias  t.  McAdams,  (N.  C.)  18  S.  K 
163. 

10.  A  description  of  land  In  a  deed  as  "the 
Bellars  Tract"  is  not  too  vague  to  admit  of  evi- 
dence aliunde  of  its  looatlon,  for  tbe  purpose  of 
esublishing  a  comer.— Bolus  T.  MnAdama,  (N. 
C)  IBS.  B.  m 

Beoord. 

11.  An  unrecorded  deed  to  a  husband  and  wife 
passes  only  an  equitable  title,  tu  be  perfected  by 
registraUon.— ^lUips  r.  Hodges,  (H.  C.)  IS  8. 
B.  769. 

la.  Under  Act  H,  C 1888,  o.  147,  Which  provided 
tbat  no  deed  of  conveyance  then  execoted  should  be 
valid  as  against  an  innooeot  purchaser  for  value  un- 
less recorded  prior  to  January  1,  1886,  no  claim 
can  be  asserted  against  such  purchaser  under  a 
deed  given  in  1853,  which  was  nut  recorded  until 
January  II,  18S6.— FhiUipi  v.  Hodges,  (K.  O.)  IS 

B.  B.  769. 

IS.  Tbe  fact  that  the  official  seal  of  a  commis- 
si oner  of  deeds  for  Georgia,  attached  to  his  attes- 
tatioa  of  a  deed  executed  In  another  state,  is  not 
copied  or  referred  to  in  the  record  of  the  deed, 
though  an  imperfection,  will  not  affect  the  suffl- 
cienc;  of  the  recording.  — Hadden  t.  Latned, 
(Ga.)  18B.  E.  808. 

14.  In  an  action  to  recover  land,  the  Issue  was 
as  to  whether  a  certain  deed  was  filed  for  regis- 
tration before  December  30,  18^0,  and  the  deed 
contained  an  indorsement  by  the  register  tbat  it 
was  "filed  for  registration  at  18  o'clock  m.,  July 
87,  1889,  Bublect  to  the  annexed  facts ; "  that,  no 
fees  having  been  paid,  it  was  left  open  to  the 
Inspection  of  the  public  until  December  80,  1889, 
when  the  fees  were  paid,  and  it  was  duly  filed 
and  recorded.  The  register  and  others  testified 
that  he  expressly  refused  to  receive  tbe  deed  till 
the  fees  were  paid.   Held  that,  under  Code  K. 

C.  8  86M,  which  requires  the  roister  to  "Indorse 
on  each  deed  la  trust  and  mortgage  the  day  on 
which  it  is  presented  to  him  for  registration, " 
and  section  8758,  which  provides  that  he  shall 
not  be  compelled  to  perform  any  servioe,  unless 
his  fee  be  paid  or  tendered,  except  in  tnlminal 
actions,  It  was  error  to  refuse  to  ohane  that.  If 
the  Jury  believed  the  evidence,  they  shuuld  find 
that  tbe  deed  had  not  been  "filed  im?  rostra- 
tSaa*  prior  to  December  80, 1889.— Cunnlnnlm  r. 
Feteraon,  (N.  C.)  18  S.  B.  714. 


acknowledged  it  before  him,  and  ne  signed  his 
name  officially  as  a  witness,  though  he  had  not 
seen  the  deed  executed,  instead  of  certifying  to 
the  aoknowlednnent.*  The  deed  was  then  re- 
corded. Code  Qa.  8  2706,  requires  a  deed  to  be 
either  attested  by  one  of  certain  officials,  the 
clerk  among  them,  or,  subsequent  to  its  execu- 
tion, to  be  acknowledged  before  one  of  tbem,  and 
the  actaiowledgment  to  be  certified  on  the  deed. 
Held,  that  tbe  deed  was  not  legally  rec(»rded, 
and  was  not  notice  to  a  creditor  of  the  grantor, 
who,  between  Its  execution  and  record,  gave 
credit  on  the  faith  of  the  property  fsonveyed,  un- 
der Code  Oa.  i  1778,  declaring  that  Vbib  record  of 
a  deed  legally  recinrded  within  three  months  of 
its  executrou  shall  be  oonstructive  notioe,  tak> 
ing  effect  from  the  date  of  the  deed  itself.— 
White  V.  Mogarahan,  (Oa.)  18  8.  E.  fi09. 

16.  Act  1886.  0.  147,  providing  that  no  convey- 
ance or  lease  of  land  for  more  than  three  years 
shall  be  valid,  as  against  creditors  or  parclwsers 
for  a  valuable  consideration  from  the  bargainor 
or  lessor,  but  from  the  registration  thereof,  ap- 

ies  to  a  purchaser  at  sheriff's  sale  founded  upon 
'ments  docketed  against  tbe  bargainor  or 
XT  prior  to  tbe  rc^stration  of  the  said  deed, 
and  allows  him  to  recover  tiieland  as  agiUiist  the 
person  claiming  tbemudor,— Cowen  r.  With- 
row,  (N.  a)  18^  E.  10S8. 

Nature  of  estate  wnveyed. 

17.  A  conveyanoe  to  a  trustee  by  a  husband 
forever  in  fee-simple  for  the  use  of  his  wife  and 
her  children  by  him,  bora  and  to  be  born,  with  a 
oonditiott  in  tbe  habendum  tbat.  If  be  should 
survive  her,  the  whole  property  should  revert  to 
bim  free  from  the  trust,  creates  a  fee  in  the  trus- 
tee, defeasible  on  the  contingency  specified ; 
and,  on  the  happening  of  that  oontingcMQcy,  the 
title  revests  in  the  husband,  and  thenceforth  tlie 
property  is  tils  absolutely.- Woods  T.  Woods, 
(Oa.)  13  8.  E.  693. 

18.  A  deed  providing  tbat  "in  consideration 
that  he,  the  sa3d  J.,  is  to  live  with  me,  tbe  said 
M.,  and  take  care  of  me,  the  said  M.,  and  my 
wife.  Bally,  so  long  as  we  both  live,  and  that  I, 
the  said  M.,  doth  give  to  the  said  J.  all  of  the 
tract  of  land  whereon  I  now  live,  at  my  death, 
containing  *  *  *.  and  that  I,  the  said  M.,  do 
hereby  warrant  and  defend  the  right  and  title  of 
said  land  to  J.  and  his  hetm,  rorever,  against 
the  claims  of  all  persons  whatsoever,"  will  be  so 
eonstmed  tbat  the  words,  "his  heirs,  forever," 
in  the  warranty,  will  be  held  to  operate  both  to 
pass  a  remainder  in  fee  and  define  the  extent  of 
the  warranty.— MltobeU  V.  Mitchell,  (N,  O.)  18 
B.  B.  187. 

I>e&iilt. 

Judgment  by,  see  Judgment,  l,  3. 

Delivery. 

Of  goods  Mdd,  sea  Sale,  10,  IL 
Demand. 

To  give  right  of  action  for  recovery  of  taxes,  sec 

luxation,  18. 

DemoiLBtrativd  Ijegadec 

See  Wills,  18. 

Demurrer. 

To  evidence,  review  on  wpeal,  see  .ApiMai.  71,  n. 
IndioUneut,  see  ffuMotment  and  Iv^orm» 
tkm,  4. 

DESCKNT  AlfD  DISTBIBUnOIT. 

Bee,  also.  Executors  and  .Administrator*;  WOla. 
Illegitimate  children. 

The  rights  given  by  Code  K.  0.  |  1381, 
mlea  9, 10,  permitttng  iUei^tlmata  dtlidrea  bota 
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of  negroM  who  lived  tc^etber  aa  man  and  wife 

prior  to  1668  to  inbertt  from  their  mother  and 
from  one  another,  are  not  abrldeed  by  rale  13, 
flame  section,  permlttlog  such  children  to  Inherit 
from  both  parents,  but  not  collaterally,  and 
hrothers,  therefore,  born  of  parents  who  lived  to* 
yather  as  man  and  wife  prior  to  1868,  majrinberit 
from  each  other.  Distlufulshlng  Tucker  v.  Bel- 
lamy, 98  N.  C.  81.  4  8.  B.  81,  and  Jones  T.  Hog- 
gard.  18  a.  B.  906.  907,  lOS  N.  Ol  178.  Atxet.  X, 
dissenting.— Tucker  t.  Tuoksr,  18  8.  E.  fiu  106  M. 

cm 

Description. 

In  chattel  mortgage,  see  ChattA  Mortaagea,  1,  S. 

deed,  see  Deed,  9,  lU. 

mortgage,  see  Jf orttfoget,  8,  4. 
Of  derlaeea  and  l^atees,  see  IFttte,  C 


Boe  Replevin. 


Detinue. 


Devise  and  Iiegaoy* 

See  WUlt. 

Discovery. 

In  proceedings  to  establish  lost  records,  Me  Aeo- 
ordfft8,8. 

Dtssolntlon. 

Of  building  and  loan  associations,  see  BvUdtng 

and  Loan  Assodationg. 
Injnnction,  see  Injunctton,  18. 

DISTUBBANOE  OF  FUBUO 
WOBSHIP. 

btdiotment — Variance. 

Where  two  are  charged  in  one  uonnt  of  the 
aame  indlctmeot  withdiatarblng  divine  services, 
the  evidence  of  guilt  mast  apply  to  one  and  the 
same  transaction ;  and  evidence  that  one  of  de- 
fendants disturbed  the  congregation  at  13  o'clock 
and  tbe  other  at  1  o'clock,  wltbout  any  concert 
or  connection  between  them,  is  not  Bumdent  to 
authorize  a  oonTictloo.— Jackson  t.  State,  (Oa.) 
18  S.  E.  689.  1  / 

DIVOBOB. 

Adnltery. 

1.  In  a  salt  for  dlvwce  a  vfneulo,  on  the 
ground  of  adultery,  where  the  evidence  shows 
tbat  defendant  had  seduced  plaintiff  before  he 
married  her,  and  that  he  deserted  her  immediately 
after  the  marriage,  and  consorted  with  lewd  wo- 
men, with  whom  he  waa  frequently  found  la  com- 
promising situations,  a  decree  for  plaintiff  Is 
warranted,  though  both  the  husband  and  the  al- 
leged particeps  crimtnis  deny  tbe  adultery. — 
Uusick  T.  Hosick,  (Ta.)  18  8.  B.  8QS. 

Cruelty. 

3.  Under  Code  V.  O.  {  1286,  subsec.  8,  which 
provides  for  divorce  from  bed  and  board  if  eith^ 
party  "shall,  by  cruel  or  barbarous  treatment, 
endanger  the  life  of  ihe  other,"  to  entitle  plain- 
tiff to  divorce  the  Jury  must  find  that  plaintifl's 
life  was  endangered;  and  defendant's  dragging 

Elaintiff  off  her  chair  and  attempting  to  throw 
ar  out  or  the  house  is  not  BUfBci6nt.---0' Connor 
V.  O'Connor,  <K.  O.)  18  S.  S.  887. 

Condonation. 

8.  A  divoroe  on  tbe  ground  of  emelty  will 
not  be  granted  where  the  parties  lived  together 
for  10  years  after  the  alle^  cruelty)  and  before 
the  action  was  brought.— O'Connor  r.  O'Connor, 
(N.  C.)  18  B.  E.  887. 

Pleading. 

4.  Where  a  wife  demands  a  divoroa  a  mensa 
et  thoro  on  the  ground  of  personal  vlolenoe,  she 
must  explicitly  show  la  hex  complaint  tbat  the 
violence  complained  of  was  not  di^  to  any  proT- 
ocatlM  on  her  parL  White  r.  white,  84  a.  OL 


840,  and  Joyner  v.  Jt^er,  6  Joi 
lowed.— O'Connor  t.  O'Connor, 

887. 


aaa.  fd. 
)  uta  B. 


Verdict— Effect 

6.  Under  Const.  Ga  1868,  In  salts  for  divorce, 
the  regulation  of  the  rights  of  the  partlee  devolves 
on  the  Jury  rendering  the  flnal  verdict,  subject 
only  to  a  power  of  revtalon  bv  the  oourt,  and  a 
flnal  verdict  in  favor  of  a  total  divoroe  was  sutB- 
clent  to  dissolve  the  marriage,  though  it  was  sileot 
as  to  rights  and  disabilities,  and  Uiough  no  judg- 
ment declaring  the  marriage  dissolved  was  act- 
uall^entored  up.— Burns  r.  Lewis,  (Oa.)  IS  & 

Property  rights  of  divoroed  persons. 

6.  Where  in  a  snit  for  divorce  the  verdict  Is  in 
favor  of  a  total  divorce,  and  expressly  disallows 
anything  for  alimony  to  the  wife,  the  husband's 
property  embraced  in  the  schedule  filed  with  the 
divorce  proceedings  remains  his  proi>erty  just  as 
though  the  jury  had  disposed  of  It  by  awarding  it 
to  him,  whether  any  judgment  or  decree  has  been 
entered  upon  the  ret^Uct  or  not.— Burns  ▼.  Lewis, 
{aa.J  18  S.  E.  198. 

7.  On  tbe  dissolution  of  a  marriage  by  total 
divorce  the  vrife  ceases  to  be  a  member  of  the 
husband's  family  as  effectually  as  if  she  were 
dead,  and  is  no  longer  a  beneficiary  of  a  home- 
stead set  awtrt  in  his  property.— Bnma  t.  Lewi& 
(Oa.)  18  B.  E.  1S8. 

DOWER. 

Estoppel  to  claim. 

1.  Where  a  widow  la  estopped  from  claiming 
certain  land,  <viglnaUy  belonging  to  her,  by  rea- 
son of  acguiesoence  in  a  jadlclu  sale  thereof  aa 
her  husband's  proper^,  she  is  nevertheless  en- 
titled to  dower  In  such  land.  — Jefleries  t.  Allen, 
(8.  O.)  13  S.  E.  865. 

2.  Failure  of  a  widow  to  ob]eot  to  parol 
evidence  that  land  belonged  to  her.  on  a  refer- 
ence held  after  it  had  been  adjudged  to  beloos 
to  the  husbud,  does  not  conautute  a  wtiver  at 
her  right  to  claim  dower  in  such  land.— ^ellaries 
T.  Allen,  (8.  a)  18  8.  E.  865. 

Valuation. 

3.  Under  Act  8.  C.  1888,  (18  St.  468.)  which 

Covidea  "that,  on  all  assessments  of  dower  in 
nds  of  which  the  husband  died  aeiaed,  tbe 
value  *  *  *  at  the  death  of  the  hnsb«id,  with 
interest  from  the  accrual  of  the  right  of  dower, 
shall  be  taken  and  received  by  the  courts  •  •  « 
as  the  true  value  on  which  to  assess  said  dower, " 
the  value  of  the  lands  &i  the  time  of  the  hus- 
band's death  will  be  ascertained  without  refer- 
ence to  any  subsequent  improvements,  and  inter- 
eat  will  be  added,  and  the  widow  allowed  one- 
sixth  of  tbe  total  amount— Jeflerien  t.  AlleoL 
(8.  C.)  13  S.  E.  365. 

Due  Frooess  of  Law. 

Bee  Constitutional  Law,  19. 


DUBESS. 

Threat  of  criminal  proseoatlon. 

A  detective  was  sent  by  defendant  with 
complainant's  son  to  procure  complainant's  sig- 
nature to  a  mortgage  to  secure  money  of  defend- 
ant lost  by  the  son.  In  the  detective's  presence 
the  son  falsely  stated  that  if  the  mortgage  was 
not  signed  he  would  have  to  go  to  ]all  that  nlriit 
Held,  that  the  declaration  requirM  a  omtradie- 
tlon  from  the'  deteoUve,  and  nia  vilenoe  might 
be  treated  as  signifying  his  assent  to  its  truth, 
and  was  binding  on  defendant  under  Code  Oa. 

ii  8790,  which  declares  that  acquiescence  or  sl- 
enoe,  when  the  circnnistauoes  require  an  answer 
or  denial,  or  other  conduct,  may  amount  to  aa 
BdinlBBUm.-emaU  r.  Williams,  (Oa.)  18  &  & 
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Dsping  Declarations. 
Sm  BDmleide,  SB. 

TBASHMHNTH. 

ISy  pveBoriptlcm* 

1.  nioDgli  m  lute  ettabllBtied  hy  two  ooter- 
mlnoas  proprietors,  and  embraoine  ao  equal  atrip 
from  the  land  of  each,  was  orielnally  inteoded 
only  aa  a  way  lor  oatUe,  yet,  li  used  for  more 
than  seven  years  as  a  general  way  by  both  proprie- 
tors and  their  grantees,  the  saoceasors  of  neither 
can  olose  It  oj)  as  against  the  successors  of  the 
other,  since  Code  Oa.  S  731,  declares  that  when 
a  person  baa  laid  out  a  private  way,  and  has 
been  Id  the  use  and  enjoyment  uf  it  for  seven 
years,  of  which  the  owners  have  had  six  aumths* 
knowledge,  without  moving  for  damages,  hla 
right  to  use  becomes  oomplete,  and  the  o  inaen 
are  barred  of  daoiage8.-/rtiompson  t.  Basley, 
<afc)  18  8.  K.  aiL 

Conveyance. 

2.  Where  the  owner  of  a  lot  grants  the  use  of 
a  private  alley-way,  entirely  upon  his  lot,  to  an 
adjoining  property  owner,  his  heirs  and  assigns, 
and  proviaes  that  the  grantee  shall  have  the 
rlc^t  to  oonvey  the  privilege  granted  to  oertain 
persons  named,  the  grant  is  one  in  gross,  and 
does  not  become  appurtenant  to  the  land  of  the 
aTantee,and  heoannot  convey  the  easement  there- 
ta  obtained  to  persona  other  than  those  named  In 
the  grant,  and  he  cannot  invest  others  with  the 
powers  conferred  npon  him  by  deed  of  Indenture. 
—Fisher  V.  Fair,  (B.  a)  18  &  K  flOi 

EJECTMBNT. 

See,  also^  Admerse  PosMSston. 

Title  to  support. 

1.  Where  a  city  mated  land  to  a  railroad 

company  upon  conditioos  as  to  the  use  of  the  land 
which  were  not  complied  with,  and  afterwards 
another  railroad  company  took  possession  of  the 
same,  the  city,  which  had  a  clear  legal  title  to 
the  land  except  as  affected  by  sui^  grant,  could 
maintain  an  aoticm  against  ute  latter  company 
for  SQoh  land  without  a  previoaa  denuuu.  — 
Georgia  Railroad  ftBanklngCo.  T.  CllTof  Macon, 
(Ga.ri8B.  B.  81. 

9.  Proof  by  an  heir  or  devisee,  suing  In  ^ect- 
meot,  that  his  ancestor  died  la  possession  of  the 
land  under  a  bona  fide  claim  of  right  thereto, 
establishes  a  prima  facie  case  in  favor  of  plain- 
tiff, and  he  is  entitled  to  recover  unless  defend- 
ant shows  a  better  adverse  title.— Wolfe  t.  Bax- 
ter, (Oa.)  13  H.  B.  16. 

8.  A  grant  ot  lana  ny  tbe  oommonweaicn  as 
waste  and  unappropriated  gives  the  grantee 
prima /oofe  title,  which  cannot  be  resisted  In 
qectment  by  a  duendant  who  has  taken  posses- 
uoa  wlthonl  oolor  ot  title,  and  relies  on  uie  fact 
that  the  land  had  been  conveyed  by  an  old  colo- 
nial grant  to  a  third  person  before  the  grant  by 
the  commonwealth.  Xaot  and  Hnm>M,  JJ.,  dis- 
senting.—Holloran  V.  Meisel,  (Va.)  18  S.  E.  88. 

 Common  source. 

4.  In  ejectment  it  appeared  that  B.  and  O. 
lUvided  a  lot  which  they  owned  in  common,  and 
that  by  mesne  conveyances  the  title  to  the  share 
of  8.  vested  in  defendant  The  source  of  plaia- 
tifTs  title  to  Q-.  's  portion  was  a  deed  from  one 

A.  ,  made  after  the  partition,  but  his  title  was 
not  shown  to  be  connected  with  G.  's.  The  prop- 
erty Id  dispute  was  a  small  tract  claimed  by  each 
to  Be  Included  In  bis  portion  of  the  lot.  Held 
ituXt  as  plsintiiTs  title  was  not  connected  with 

B.  or  G.,  It  was  error  to  charge  the  Jury  that,  if 
they  believed  that  plaintiff's  and  defendant's  ti- 
tles originated  in  8.  or  G.,  and  from  them  came 
down  to  plaintiff  and  defendant,  there  was  a  tx)m- 
moD  owner  under  whom  both  claimed,  and  tbat 
there  was  no  dispute  as  to  the  title  being  to  8. 
or  G.,  and  those  who  claimed  under  than.— Adams 
V.  fDWeU,  (Ga.)  IS  S.  E.  m 


Sridenoe. 

6.  In  ejectment,  sinoe  the  plaintlS  most  re- 
cover on  the  strength  of  his  own  title,  defendant 
may  show  that  the  title  to  the  land  paraed  from 
plaintiff  by  a  sheriff's  deed  to  a  third  person, 
without  connecting  himself  with  the  title  of  such 
j^raon.— Thomas  v.  Hunsuoker,  (H.  C.)  18  S.  B. 

0.  bi  an  ejectment  suit  by  heirs,  a  patent  ta 
the  land  In  oontroversy,  issued  to  their  ancestor 
by  the  state,  lacking  the  state  seal,  was  ex- 
cluded until  the  plGJntiffs  Introduced  evidence 
that  the  seal  was  upon  It  when  issued  The  court 
then  allowed  it  to  go  to  the  Jury,  but  required  a 
finding  as  to  whether  or  itot  the  seal  had  been 
attached.  Beld  error,  since  the  patent  should 
have  gone  to  the  Jury  with  an  instruction  that 
its  validity  depended  upon  its  legal  execution. 
Lswia,  P.,  dissenting.  —  Carter'a  Heira  v.  Ed- 
vrards,  (Va.)  18  H.  B.  852. 

7.  The  exclusion  of  a  copy  of  a  patent,  from 
tne  state,  duly  signed,  sealed,  and  verified,  was 
error.  Lewis,  P.,  dissenting.— Carter's  Heirs t. 
Edwards,  (Va.)  13  S.  E.  3^ 

Fractioe — Bepeal  of  statute. 

8.  Act  Va.  March  9,  1880,  providing  that  «in 
all  cases  of  ejectment  *  •  *  in  the  counties  of 
Buchanan,  Dickenson,  and  Wise  the  plaintiff 
shall  file  with  his  declaration,  80  days  before 
trial,  the  written  and  record  evidence  on  which 
he  relies,  and  unless  he  does  so  the  defendant 
may  have  a  continuatloa,"  etc.,  is  a  "general" 
law,  within  Code  Va.  1887,  S  4203,  which  pro- 
vides that  upon  the  adoption  <n  the  Code  all  acts 
of  a  "general'*  nature  snail  be  repealed.  Lewis, 
P.,  dissenting.— Carter's  Heirs  T.Edirard8,(Va.) 
13  S.  E.  85a. 

Improvements. 

d.  Code  C  S478,  provides  that  any  defend- 
ant against  whom  a  Judgment  stLall  be  rendered 
for  land  may  present  a  petition  stating  tbat, 
"while  holding  the  premises  under  a  color  of  ti- 
tle believed  by  him  *  *  *  to  be  good,  *>  he  has 
made  valuable  Improvements  thereon ;  and  the 
court  may.  If  satisfied  of  the  probable  truth  of 
the  allegation,  Impaoel  a  Jury  to  assess  the  al- 
lowance to  defendant  for  such  Improvements. 
Section  481  provides  that  nothing  herein  shall 
apply  to  any  suit  brought  by  a  mortgagee,  or  his 
heirs  or  assigns,  agunst  a  mortgagor,  or  hia 
heirs  or  assigns,  for  the  recovery  oi  the  mort- 
gaged premises.  The  grantees  of  land  as  part  of 
the  traiisactiou  conveyed  the  land  in  trust  to  se- 
cure the  grantors,  but  afterwards,  without  au- 
thority from  the  grantors,  conveyed  a  portion  to 
a  snranger,  who  had  notice  that  the  trust  had 
not  been  received.  Held,  that  though  the  pur- 
obaser  of  said  portion  did  not  hold  the  premises 
"under  a  color  of  title  believed  by  him  •  •  • 
to  be  good, "  and  was  therefore  not  entitled  to 
betterments,  yet  the  suit  was  within  the  spirit 
of  section  481,  and,  in  assessing  the  grantor's 
damages  for  the  use  and  detention  of  the  land,  it 
was  proper  to  make  allowance  to  said  purchaser 
for  permanent  Improvements  thereon.- Browns  r- 
Davis,  (N.  C.)  IS  8.  E.  708. 

Slectlon. 

Between  causes  of  action,  see  Jetton,  8. 
 counts,  see  Criminal  LaWj  18. 

BLECnOirS  AND  VOTEBS. 

Mandamua  to  election  officers,  see  Mandamus, 
4,  6. 

Bcbool-distriet  election,  see  Schools  and  School- 
Districts,  1. 

Election  offloers — Beslgnation. 

1.  A  registrar  of  voters  cannot  l^ally  resign 
by  merely  sending  his  resignation  to  the  clerk  of 
the  electoral  boiu^  and  receiving  from  him  an 
acknowledgment  oi  its  receipt,  without  an  ex- 
ru-esa  or  implied  acceptance  thereof  by  the  >r<:ud. 
La.ct  and  EUcHARDSOst,  JJ.,  dlssemting. —Coleman 
».  Bauds.  (Va.)  18  B.  B.  14& 
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Begtotrstton  books— Bight  to  mak* 
copies. 

8.  Cods  Vft.  I  St,  prOTldlDff  that  registration 
books  Bhall  at  all  times  be  open  to  pnblio  in- 
■pecUon,  rires  also  under  the  common  law  ths 
nght  to  take  copies  of  them;  and  It  Is  immaterial 
iraettier  tbe  le^slatore  has  prorided  compensa- 
tion for  the  registrar  for  making  copies  himself, 
or  for  time  cook-xmed  by  othem  in  taking  ooples 
nnder  his  observation.  Lact,  J.,  dinenUng. — 
Clay  V.  Ballard,  (Va.)  18  S.  E.  968. 

Offenses  Bgainst  Meotlon  Iaws— Indiot- 
ment. 

8.  An  Indictment  tmder  Code,  o.  6, 1 10,  mak- 
ing It  nnlawtnl  for  any  petsou  to  give  intoxi- 
cating drink  to  any  voter  on  tbe  day  of  an  elec- 
tion, need  only  ali^e  tbat  the  person  to  wbom 
tbe  drink  was  given  was  a  legally  qualified  voter, 
nritboat  stating  the  facts  eonstltutina  him  a 

SQSlified  voter.— State  r.  Fearfa,  (W.  va.)  18  8. 
'u  1006. 

4.  In  snob  indictment  It  Is  not  necessary  to 
allege  any  special  criminal  Intent,  bat  an  allega- 
tion tbat  defendant  knowingly  and  wiUfally  did 
the  nnlawfttl  act  is  suffiotenL— State  r.  Pesria, 
(W.  Va.)  18  B.  B.  100& 

EMINENT  DOMAIN. 

Property  subject  to. 

1.  Church  property  is  private  property,  and 
Is  snbject  to  condemnation  according  to  law  for 
railway  purposes.— liacon  &  A.  By.  Co.  t.  Riggs, 
(Ga.)  188.  B.  818. 

Procedure. 

8.  Code  W.  Va.  0.  54,  8  6S,  (Bi.  1887,)  ralat- 
Ing  to  railroad  compauies,  provides  that  "every 
inch  corporation  shall,  within  a  reasonable  time 
after  its  railroad  is  located,  cause  to  be  made  a 
map  and  profile  thereof,  with  the  nunes  of  the 
owners  of  the  lands  through  which  It  rans,  and 
of  the  noted  plsces  along  the  same  stated  there- 
on, and  file  the  same  !n  the  office  of  the  secre- 
tary of  state,  and  in  the  office  of  the  clerk  of  tbe 
oounty  court  of  each  county  in  which  any  part  of 
said  road  is  located. "  Held,  that  this  is  not  a 
condition  precedent  to  the  appointment  of  com- 
missioners for  the  condemnation  of  the  land  pro- 
ppBod  to  be  taken.— Wheeliiut  Bridge  ft  T.  By. 
Co.  T.  Camden  Consolidated  Oil  Co.,  (W.  Va.) 

18  B.  E.  auo. 

5.  The  delivery  of  the  oertlflcate  of  Incorpo- 
ration of  a  railroad  company,  or  of  a  copy  there- 
of properly  certified,  to  the  (derk  of  the  oounty 
court  lor  record  in  the  county  In  which  the  prin- 
cipal office  or  place  of  business  of  such  company 
is,  as  required  by  Code  W.  Va.  o.  51,  S  ^,  is  not 
a  condition  precedent  to  the  proper  and  lawful 
exercise  of  tbe  right  to  condemn. — ^Wheeling 
Bridge  &  T.  By.  Co.  v.  Camden  Consolidated  OU 
Co.,  (W.  Va.)  IS  B.  E.  869. 

 Parties. 

4.  In  condemnation  proceedings  to  sabject 
trust  property  to  publio  use  In  the  exerlse  of  the 
rigbt  of  emioent  domain,  the  trustee  is  the  prop- 
er party  to  represent  the  tmat-estate,  and  it  is 
not  necessary  that  the  beneficiaries  should  be  par- 
ties to  tbe  proceeding. —Small  y.  Oeorgla,  B.  & 
F.  E.  Co..  (Ga.)  13  8.  E.  694. 

—  Commissioners*  report. 

5.  In  special  proceedings  against  a  railroad 
company  to  assess  damages  for  a  right  of  way, 
the  commissioners'  report  as  to  the  damages  is 
not  fatally  defective  because  it  does  not  contain 
a  description  of  the  land  taken  by  defendant, 
since  "tbat  is  certain  which  can  be  made  cer- 
tain. "—Banes  r.  North  Carolina  R.  Co.,  (N.  C.) 
18  a.  E.  896. 

6.  The  provision  of  Code  N.  C.  t  1946.  that, 
In  special  proceedings  against  a  railroad  com- 
pany to  assess  damages  for  a  right  of  way,  the 
commissioners  shsll  make  ttielr  report  under 
seaL  is  merely  directory. —Hanes  t.  North  Cwro> 
Una  B.  Co.,  (k  a)  18  a.  B.  6M» 


Prooediuo  ■  ■  "Bvrtoir  of  report  1>y  oonrt* 

7.  In  special  proceedings  against  a  railroad 
company  to  assess  damages  for  a  right  of  way, 
defendant  excepted  to  the  emnmisalonera*  report 
on  the  ground  oiat  the  dMasgea  were  accauTe. 
Held,  inat  It  was  error  for  cEe  court  to  reftiae 
to  hear  affidavits  on  the  gronad  that  It  had  no 
legal  power  to  pass  on  them,  since  Code  V.  C.  i 
IdiS,  provides  that  "the  court  or  Judge  on  tbe 
hearing  may  direct  a  new  appraisement,  modify, 
or  confirm  tbe  report,  or  mute  such  order  In  ths 
premises  as  to  him  shall  seem  right  and  proper.  * 
— Uanes  T.  north  Carolina  B.  iSo.,  (N.  CL)  18  SL 

 AppesL 

&  Ji  there  has  bean  notender  bjthe  railroad 

oompany  on  the  basis  of  a  verdlot  or  award  in 
oondemnation  prooeedinga,  there  has  been  no  tak- 
ing for  public  use  on  that  basis,  snd  it  is  not 
error  on  the  trial  of  an  appeal  in  the  snperior 
court  ftrom  the  award  to  adinit  evidenoe  of  the 
value  of  the  property  at  the  time  of  the  appeal 
trial,  and  to  Instruct  the  ]ary  to  assess  compen- 
sation accordingly.— Georgia  B.  &  F,  K.  Ca  T. 
Small,  (Oa.)  18  B.  B.  515. 

Bight  to  oompensation. 

9.  The  fact  that  plaintiff  acquired  propaty 
abutting  on  acitystreet  subsequent  tothewrcmg- 
ful  appropriatiwi  of  such  street  liy  a  railroad 
oompany  will  not  prevent  plaiatlff  from  reeoroc- 
ing  for  the  dimlnntion  in  toe  rental  v^oa  ot  the 
premises  caosed  byawA  ■onopriaUon.— Dsvls 
V.  East  Tennessee,  V.  ft  Q.  By.  Co.,  (Oa.)  U  B. 
B.  567. 

10.  Since,  under  the  general  railroad  act,  a 

railroad  company  can  only  acquire  title  toa  ri^t 
of  way  by  purchase  or  condemnation,  if  it  con- 
structs its  road  over  land  without  so  acquiring 
title,  and  the  owner  of  the  land  subsequently  sells 
and  conveys  it,  the  purchaser  may  sue  the  com- 
panv  for  compensation. — Livermon  v.  Roanoke  ft 
T.  ft.  R.  Co.,  (N.  C.)  13  S.  B.  784. 

Measure  of  damages. 

11.  In  an  action  against  a  railroad  oompsay, 
whioh  has  wrongfully  occupied  a  dty  sbreett 
brought  by  an  abutting  owner  for  damage  to  both 
his  freehold  and  its  rental  value,  the  fact  that 
tiie  location  of  tbe  railroad  has  incrcsaed  the 
value  of  the  freehold  will  not  prevent  the  owner 
from  recovering  for  the  diminntioo  in  the  zental 
value,  sinoe  the  railroad  oompany,  being  awrong- 
doer,  cannot  set  off  the  one  agsinst  the  other.— 
Davis  V.  East  Tennesieo,  V.  ft  a.  By.  Co.,  (Oa.) 
18  B.  B.  667. 

Bights  and  remedies  of  land-owners. 

12.  A  temporary  inJuDcti<m  is  moperly  granted 
restraining  a  railroad  company  from  a[^ropriat- 
ing,  under  the  rigbt  of  emlnoit  domain,  a  portion 

lands,  wltiiout  first  making  compensation  to  ths 
prima  facie  owners.— Geoi^la,  G.  ft  N.  Bj*  Go. 
V.  Archer.  (Ga.)  18  B.  B.  636. 

IS.  In  a  suit  to  enjotn  a  city  from  oonstmcting 
a  sewer  through  plaintiffs'  refildenoe  lot,  it  ap- 
|>eared  from  defendants'  affidavits  that,  on  peti- 
tion of  some  of  the  residents  of  the  blook,  wiu> 
agreed  to  pn  the  costs,  the  city  eonnell  oraered 
the  sewer  to  oe  built,  and  that  it  could  only  be 
constructed  by  orossli^  part  of  plaintiffs'  lot. 
The  affidavits  on  behalf  of  plaintilfs  showed  tbat 
there  was  DO  necessity  for  the  sewer,  that  It  would 
be  of  benefit  only  to  a  few  Individuals,  and  that  it 
would  injure  plaintiffs'  lot  for  residence  purposes. 
The  affidavits  for  defendaots  showed  the  sewer 
was  necessary  to  the  health  of  the  public  gener- 
ally; that  it  would  be  constructed  in  such  a  man- 
ner as  not  to  injure  plalntifts;  that  defendants 
had  offered  plalntifta  8300  for  a  rigbt  of  w«y,  but 
they  demanded  8050;  and  that  defendants  thea 
selected  an  arbttratw,  and  requested  idalnUfb 
to  select  anotber,  as  provided  oy  law,  to  assess 
the  compensation  to  oe  paid,  but  that  plaintiffs 
failed  to  select  one.  Held,  that  ttiere  ww  M 
error  inrefusiugan  injunction. —HcDaniel  v.  Cltr 
of  Columbus.  (Ga. )  U  B.  E.  745. 

14.  An  Bgreement  to  deed  a  right  of  w«y  to  a 
zalltoad  company  was  delivared  to  Its  sniMmA 
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•on  condition  that  It  ihotld  not  be  vsed  nnleis 

withboldia^  it  would  defeat  tbe  buildlnsr  of  the 
road.  After  the  ootupletlonol  the  rtnd,  althoagb 
there  had  been  no  necessity  for  using  the  oon- 
tract,  and  althoaffh  no  compensation  had  been 
made  by  the  directory,  and  none  asked  of  them, 
the  pre«idant  turned  ttaa  contract  orer  to  the 
rlebvof-wair  agent  of  the  road,  who  had  knowl- 
«age  of  the  conditions  on  wbloh  it  was  delivered 
to  the  ivesident.  field,  that  tbe  contract  was 
void,  and  the  owner  might  recover  the  damages 
to  his  land.— Humphreys  v.  Richmond  &  M.  BL 
Ca.  (Va.)  13  S.  K  985. 

Of  mortgagee. 

15,  Where  the  mortgogw  of  land  grants  a 
right  of  way  to  a  railroad  company  without  the 
oonaent  of  Uie  mortgagee,  and  without  any  pro- 
ceeding against  the  mortgagee  to  ccmdemn  the 
land,  the  mortgagee's  interest  is  not  affected, 
wid  the  pnrohaser  at  a  foreoloanre  sale  under  the 
mortgage,  or  his  grantee,  may  sue  the  company 
for  compensation,  though  he  oannot  recover  dam- 
ages incident  to  the  eutir  befmce  he  acquired 
mi&— Uvermon  t.  Bmnoke  ft  T.  B.  B.  Co.,  CN. 
■CL)  18  S.  E.  781. 

—  Iiimltation. 

16.  Since  Code  K.  G.  S  701,  provides  that  the 
general  railroad  act  (Code,  c.  49)  shall  apply  to 
railroad  corporations  created  by  special  act  of 
jissembly,  and  shall  govern  and  control,  anything 
in  the  special  act  to  the  contrary  notwithstand- 
ing, naless  in  such  special  act  the  sections  of  the 
general  act  intended  to  be  repealed  shall  be  spe- 
cially referred  to,  and  as  such  specially  repealed, 
the  provision  in  the  charter  of  the  Roanoke  & 
Tar  River  Railroad  Company,  by  which  it  is 
granted  "the  powers  and  incidents  of  the  Korth 
Carolina  Railroad  ComponT,  and  other  coipora- 
tions  of  like  nature  created  by  tbe  laws  of  the 
state,"  does  not  make  applicable  the  provision 
in  the  charter  of  the  ITorth  Carolina  Railroad 
Company,  that  two  years  shall  bar  the  claim  for 
damages  or  compensation  by  the  owner  of  land 
over  which  it  has  constructed  its  road,  nor  pre- 
vent the  application  of  the  general  railroad  act, 
under  which  a  railroad  company  can  only  acquire 
title  to  a  right  of  way  by  purchase  or  condemna- 
tion, and  under  which,  so  long  as  the  company 
occupies  the  land  without  title,  the  owner  is  not 
barred  onleae  its  possession  has  been  adverse  for 
a.  length  of  Ume  suffloittit  to  mature  title. —Xiiver- 
mon  V.  Roanoke  ft  T.  B.  B.  Co.,  (N.  C.)  18  a  E. 

Entirety,  Estate  by. 

Liability  for  husband'B  debts,  see  Husband  and 

Wije.  1- 

EQUITY. 

See,  also.  Creditors'  BUI:  Fraudulent  Convey- 
ances; Injunction ;  Mortgagee ;  Partition ; 
Receivers;  R^erence;  Spedlic  Performance: 
Trusts. 

Abatement  of  liqoor  nuisance,  see  Intoxicating 

Litpifirs,  11. 
Forfeiture  of  interest  for  usury,  see  Ceury,  2. 
Belief  against  Judgment,  see  Judgment^  40-44. 

Jurisdiotion. 

1.  A  court  of  equity  will  not  settle  the  title  and 
boundaries  of  land  when  the  plaintift  has  no  equity 
against  the  party  who  is  bolaiog  the  land.— Bright 
T.  Knight,  (W.  Va.)  IS  B.  E.  68. 

2.  Where  several  executions  In  favor  of  dif- 
ferent plaintiffs  have  been  levied  on  the  same 

rperty,  and  the  owner  has  filed  in  resistance 
each  levy  a  separate  claim,  and  the  claim 
cases  thus  made  aret>endiog  In  court,  all  involv- 
ing the  same  question,  upon  the  decision  of  which 
the  sublectioQ  or  non-subjection  of  the  property 
to  all  the  executions  depends,  a  petition  in  equity 
will  lie  in  favor  of  the  claimant  against  all  the 
plaintiffs  Jointly,  to  bring  to  trial  all  of  the 
claims  together,  and  dispose  of  them  by  one  ver- 
dlot  and  jodgmeat— Smith  r.  Dobbins,  (Oa.)  18 
a  S.  4B6: 


Jurlmliotion — Befbrmstion. 

S.  lo  an  action  to  reform  a  deed  plalntlir  tes- 
tified that  his  written  contract  wita  defendant 
provided  for  the  mutual  ezchaoge  of  all  their 
lands,  but  that  mistake  denndant'a  deed 
omitted  one  BO-ane  tract  Detandant  denied  ttiat 
the  contract  included  his  tract,  and  that  there 
was  any  mistalce  in  the  deed.  It  appeared  that 
the  contract  was  written  by  plaintiff,  and  bad 
been  lost  The  deed  was  drawn  under  plaintiff's 
directions,  and  In  his  presenoe,  defendant  being 
absent,  and  was,  after  execution,  accepted  and 
placed  on  record  by  plaintiff.  Plaintiff's  wit* 
nesses  testified  merely  that.  In  conversations  with 
defendant,  be  had  sud  nothing  about  reserving 
this  tract  When  defendant  moved,  he  left  his 
mother  In  possession  of  It,  and  at  Ms  Instance  she 
forbade  draendaat  to  remove  a  house  therefrom. 
Held,  that  the  burden  of  proof  was  on  plalntlfE. 
and  that  the  mistake  was  not  dearly  establlsiua 
by  the  evidence.— Frendi  v.  Chapman,  (Va.)  U 
B.  B.  479. 

4.  Where  a  grantor  lutended  to  make  an  act- 
ual conveyance,  and  the  seal  was  omitted  by  mis* 
take,  a  court  of  equity  will  regard  the  instra- 
ment  as  a  deed,  and  supply  a  seal. — Trustees  of 
Wadsworthvllle  Foor  School  v.  Bryson,  (S.'C.) 
18  8.  E.  61fl. 

 BesdSBion. 

B.  In  an  action  by  an  executrix  to  recover  on 
three  bonds  of  «917,  Cl,950,  and  18,492.61,  re- 
spectively, exeonted  to  tesUtor  by  his  daughter 
and  her  husband,  the  only  competent  witness  of 
a  settlement  had  between  them,  on  the  day  when 
the  last  bond  was  signed,  was  the  daughter's  at- 
torney, who  testified  that  testator  presented  a 
Claim  tor  several  thousand  dollars  paid  for  the 
daughter's  husband;  that  the  latter  and  testator 
had  small  memonuidum  books,  and  pieces  of 
paper  with  memoranda  on  them;  that  the  *'|l,ij60 
note"  was  not  executed  at  this  time:  that,  as  to 
the  bond  for  8917,  "there  was  no  dispute  over 
this  debt;"  that  Uie  bond  of  a  third  person  for 
•3,900,  which  he  thought,  from  the  testimony  of 
another  witness,  may  have  been  erroneously 
charged  against  the  daughter,  "entered  into  the 
rosnlt  which  was  arrived  at;"  that  testator  con- 
tended that  the  daughter's  husband  owed  the 
bond  under  some  agreement  they  had  made;  and 
that  he  had  no  recollection  of  the  various  Itenu, 
which  amounted  to  a  considerable  sum.  Testa- 
tor's will  gave  none  of  hisestate  to tlw daughter, 
reciting  that  he  had  already  given  considerable 
property  to  her  and  her  husband.  Held  insuffl- 
cient  to  prove  that  tbe  bonds  were  executed  un- 
der a  mistake  of  fact— Chapman  r.  Feninger>s 
Ex'x,  (Va.)  18  8.  E.  549. 


 Aoconnting. 

6.  Where  one  ts  employed  at  a  certain 
amount  per  cord  to  purchase  wood  to  be  deliv- 
ered by  the  vendors  to  the  purchasing  agent's 
employers,  and  the  single  question  in  dispute 
between  such  employe  and  his  employers  is  the 
quantity  of  wood  purchased  and  delivered,  there 
is  no  ground  for  eqoity  iarisdiction,  though  the 
account  Is  a  long  one.  and  the  delivery  of  a  large 
number  of  lots  Is  disputed.  — Ooddin  v.  Bland, 
(Va.)  18  B.  B.  14& 

 TJgury. 

7.  Plaintiffs  sued  to  enjoin  a  foreclosure  and 
compel  an  accounting  between  them  and  defend- 
ant. The  mortgage  was  collateral  to  a  bond  exe- 
cuted by  plaintiffs  to  secure  defendant  for  sncSk 
money  as  it  might  thereafter  advance  to  a  firm 
composed  of  two  of  the  obligors,  in  an  amount  not 
exceeding  $5,U00,  such  advances  to  be  dincouated 
after  three  days,  with  interest,  and  tbe  balance 
existing  one  year  afterdate  of  the  bond  to  become 
payable  at  8  per  cent  interest  The  account  em- 
brac€Kt  dealings  prior  to  the  execution  of  the  bond, 
and  also  showed  that  defendant  had  chained  the 
Arm  daily  on  balances  at  the  rate  of  12  per  oent 
interest,  which  it  bad  paid  monthly  by  checks. 
Held,  that  the  defendant  is  entitled  to  Judgment 
ag^nst  the  firm  for  the  balance  upw  the  whole 
dealings^  without  regard  to  the  usnij,  m  pUiim- 
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tiffs'  remedy  for  such  Illegal  paymenti  was  iry 

action  to  recover  the  same  wltain  two  years,  un- 
der Code  N.  C.  S  8836,  and  equity  could  not  re- 
lieve plaintiSs,  as  saob  ptmnents  of  mtxry  were 
transaotionsdistinot  from  tbe  indebtedness  to  de- 
fendant.—Rogers  T.  Bank  of  Oxford,  (N.  a)  IS  & 
li.245. 

8.  The  BoretT  on  the  bond  la  liable  only  tor 
tbe  balauoe  of  the  money  so  advanced  by  defend- 
ant, with  interest  at  8  per  cent  after  one  y&ar, 
said  balan'ce  to  be  ascertained  by  allowinfr  de* 
tendant  interest  at  6  Twr  ceot.  on  tbe  adraoces.  It 
not  being  within  the  meaning  of  the  bond  that 
the  surety  should  be  liable  for  usnrious  interesL 
— Bogen  T.  Bank  of  Oxford,  (N.  C)  U  S.  B.  84& 

Laches.  ^ 

9.  Laches  will  not  be  attributed  to  the  heirs 
of  a  lunatic  for  failure  to  bring  an  action  to  pre- 
vent waste  during  his  life,  where  his  administra- 
tor sued  for  an  accounting  against  the  oommittee 
shortly  after  the  lunatic's  death. — Clark  r.  Croat, 

(I?,  a)  la  s.  B.  603. 
FleadiDff— HnltlfturioiuneBS. 

10.  A  bill  which  alleges  that  one  of  the  de- 
fendants, a  judgment  debtor,  has  made  various 
fraudulent  transfers  to  the  other  defendants,  and 
which  seeks  to  have  them  set  aside,  and  as^  for 
an  injunction  and  receiver,  is  not  maltifartoaa, 
having  iar  Its  single  objeot  the  subjectioo  of  the 
property  of  the  Judgment  debtor  to  the  lien  of 

glaintifl's  ludgment  and  execution.— Thomas  f. 
ellman,  (Va.)  13  S.  B.  140. 

Parties. 

11.  Where  a  creditor  flies  s  bill  to  set  aside  a 
voluntary  conveyance  by  his  debtor,  and  pending 
the  suit  the  debt  is  paid  1^  the  indorser  of  the 
notes  representing  it,  and  the  notes  delivered  to 
him,  such  indmrser  cannot  prosecute  tbe  suit  in 
the  name  of  the  original  plaintiff.  Ricurdsov, 
J.,  dissenting.— Campbelf  r.  Shipman,  (Va.)  18 
B.  E.  114. 

ICaster's  report. 

12.  When  exoepti<ms  to  amaster's  report  tiave 
not  been  filed  wltnin  tbe  time  allowed  by  tbe 
court  for  that  purpose,  it  is  within  the  discre- 
tion of  the  court  to  allow  them  to  be  filed  there- 
after upon  proper  cause  shoim.  —  Stewart  t. 
Crane,  (Ua.)  IS  S.  B.  66S. 

la  Code  Oa.  {  4208,  which  provides  that  a 
master's  report,  when  returned  to  '*oourt, "  shall 
be  subject  to  exceptions  for  such  time  as  the 
^'court"  may  allow,  does  not  confer  on  a  judge  at 
chambers  any  authority  to  pass  an  ex  parte  order 
extending  the  time  for  filing  such  exceptions  be- 
yond the  time  originally  fixed  by  the  court  for 
that  purpose.— Stewart  v.  Crane,  (Ga.)  18  S.  B. 
532. 

14  The  finding  of  a  master  that  there  was  no 
fraud  or  coUnsion  in  setting  aside  the  satisfac- 
tion of  a  Judgment  is  not  conclusive,  even  though 
the  trial  court  did  not  disturb  such  finding. — 
Wheeler  v.  Aldermao.  (S.  C.)  IS  S.  E.  678. 

Decree  —  Adjudicating  rights  of  Btran- 

ger. 

15.  In  a  suit  to  set  aside  a  sale  under  a  deed 
of  trust,  brought  by  the  grantor  therein  against 
tbe  purchaser  and  others,  a  decree  dismissing  the 
bill,  and  reciting  as  one  of  the  reasons  for  such 
dismissal  that  plalutiff  and  thepurchaser  collud- 
ed at  the  sale  to  defraud  one  F.,  to  whom  plain- 
tiff had  previously  sold  tbe  laud,  and  were  there- 
fore In  pari  delicto,  is  error,  where  F.  was  not  a 
party  to  the  suit,  and  Is  not  complaining,  and  no 
usneB  as  to  hts  rights  are  raised  by  uie  plead- 
ings.-Bmitb  V.  Lowther.  (Vr.Va.)  18  S.  B.  SML 

Bill  of  review. 

16.  Whwe  a  sale  was  made  of  "one-half*  of  a 

oertaio  tract  of  land  in  gross,  and  a  deed  exe- 
cuted, based  upon  a  subsequent  survey  which  so 
defined  tbe  boundaries  as  to  inclose  103  acres  less 
than  the  parties  snppoeed  the  one-half  contained, 
a  bill  of  review  of  a  Judgment  for  tlie  balance  of 
Uw  pnrcliase  mtmqr  recovered  bj  the  grantor't 
exeootor  should  be  granted,  where  it  was  dis- 


covered after  lodgment  that  the  smrv^yor  acteS 
frandnlentiy  as  to  both  parties  In  so  defining  the 
boundaries,  and  that  upon  discovering  that  fact 
the  grantor  avowed  his  purpose  to  oorreot  the  In- 
justice thus  done,  although  in  tlie  main  action  the 
mistake  had  been  alleged  by  the  grantoe  as 
ground  for  an  equitable  abatconent  of  tbe  pur- 
chase money,  and  the  Judgment  had  been  afflnned 
on  appeal.  La.ct,  J.,  dMsentlng.  —  Reynolds  t. 
Reynolds'  Bx'r,  (Va.)  18  B.  E.  885-,  Id.  698. 

17.  Une  of  the  esseutlai  qualifications  of  a  bill 
in  chancery  is  that  it  should,  either  in  tbe  caption 
or  in  the  body  of  tbe  bill,  name  some  person  or  per- 
sons as  parties  defendant,  and  describe  them  as 
having  some  Interest  in  the  subjectmatter  of  the 
suit,  and  these  requisites  are  as  essential  to  a  bill 
of  review  as  to  an  original  bill,  and  without  them 
a  paper  parportiog  to  be  a  bill  of  review  should 
be  dumtssed  on  oemarrer^r  stricken  from  tbe 
files  on  motion.— Kanawha  valley  Bank  t.  WUeoo, 
(W.  Va.)18&B.58. 

Error,  Writ  of. 

See  A^^«al;  Certfomrt;  ExoepOonMt  BlU  qf: 

Estates. 

Beenower;  XiOMments;  Htmieatead;  Tmanogln 

Common  and  Joint  Tenano]/. 
^  entirety,  see  Husband  and  V^e.  1. 
Mature  of  estate  created  by  deed,  see  I>ead.  18. 
 estate  devised,  see  WUU,  6-11. 


ESTOFFEIfc 

By  compromise,  see  Compromwe. 

judgment,  see  Judgment,  4-18. 
To  attack  validity  of  execution,  see  SxecuHon,  4. 

claim  dower,  see  Dotwr,  1,  S. 

By  deed. 

1.  The  signers  of  a  bond  are  evtomwd,  after 
the  death  of  tbe  obligee,  to  aver  that  th^  were 
Induced  to  sign  it  by  his  pmmlae  to  give  it  to 
them.— Chapman  r.  Fersinger'a  Ex'x,(v^)  IS  B. 

E.  540. 

By  record. 

9.  A  debtor  conveyed  certain  land  to  a  per- 
son who,  in  oonslderatlon  thereof,  agreed  to  pay 
certain  of  the  former's  debts,  and  sabenqnently 

oonreyed  a  portion  to  the  debtor's  mother  in  sat- 
isfaction of  a  judgment.  P.  and  another,  credit- 
ors of  the  debtor,  filed  a  petition  in  baokmptCT, 
seeking  to  set  aside  the  original  conveyanoes  a* 
made  to  defraud  creditors.  A  compromise  was 
effected,  wherein  the  bankruptcy  proceedings 
were  abandoned,  and  the  muther  gave  her  notes 
to  F.  and  the  other  creditor,  and  maued  the  laud 
in  trust  as  security.  Another  creditor  sned,  and 
the  trust  property  was  sold,  under  decree  of 
court,  to  satisfy  his  claim,  ana  F.  became  one  of 
the  pnitjhasers.  field,  in  an  action  by  anotiier 
oredltw  of  the  debtor  to  set  aside  all  these  con- 
veyances as  in  fraud  of  creditors,  that  the  alle- 
gations of  fraud  in  the  bankruptt^  proceedings 
instituted  by  F.  did  not  estop  him  to  maintain 
that  he  was  an  Innocent  purchaser.- Fean's  Bx'r 
V.  Penn,  (Va.)  18  S.  E.  707. 
In  pals. 

3.  In  an  action  on  contract  toe  famishing 
ties,  the  court  charged  that  the  defendant  had 
set  up  admlsaltma  of  plaintiff  that  a  very  laxfts 
amount  of  ties  had  been  paid  for,  which  was  a 
question  for  the  Jury  to  determme.  He  then 
charged  that  such  admissiuns  must  be  received 
and  weighed  with  great  care,  and  would  not  es- 
top plaintiff,  "unless  defendant  has  done  some- 
thing or  in  some  way  acted  upon  ttaran. "  field 
not  erroneous,  as  Invading  the  province  of  the 
jury,  nor  as  inapplicable  to  the  case.— Draffln  v. 
Charleston,  C.  &  C.  R.  Co.,  (8.  C.)  18  S.  B.  437. 

4.  The  fact  that  a  bond  given  by  a  marrtad 
woman  to  secure  the  payment  of  money  borrowed 
l^the  husband  for  his  own  use  was  givanin  188^ 
and  tlMreaCterasBlgiieil  to  deltndaat,  iHbo  soogM 
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to  fOTeelose  In  1880,  ud  that  plaintiff  had  sot 
claimed  that  the  money  was  not  boarowed  for  her 
use,  win  not  operate  M  an  estoppel,  espedaUr 
when  she  did  nothing  to  induce  the  defendant  to 
take  the  aBSignment. — Qrlffln  7.  Earle,  (S.  C.)  13 
B.  B.  478. 

6.  Code  Ga.  |  2966,  provides  that  "one  who 
rilently  stands  brand  pfomita  another  to  purchase 
his  property  without  disclosing  his  title  Is  guilty 
of  such  ^ud  as  estops  him  from  subsequently 
setting  up  such  title  against  the  purchaser. "  A. 
executed  a  mortgage  to  B.  to  secure  her  on  a 
note,  and  thereafter  died.  At  maturity  of  the 
note,  ptalntllb,  as  ttiedeceased  mortgagor's  ezec- 
ators,  tried  to  borrow  money  to  pay  the  note,  and 
failed,  whereupon  B.  paid  the  note,  advertised 
the  property  under  the  power  of  the  sale  in  the 
mortage,  and  sold  it  Two  of  plaintiffs  were 
present  at  the  sale,  and  made  no  oblections.  The 
parohaser,  as  the  agent  oC  the  mortgagee,  drew 
the  notice  of  sale,  and  was  a  brother  of  deceased 
mortgagor  In  possession  of  the  faots  at  title. 
HeM,  that  the  nlalntlffs  were  not  astoDiied  from 
contesting  the  ralidity  of  the  sale.— WllUns  t. 
HoOehee,  (Ga.)  18  B.  B.  84. 

6.  In  1876  defendant  conveyed  property  to  a 
bank  to  secure  his  notes  to  a  third  person,  but 
the  deed  was  not  properly  acknowledged.  In 
litTS  he  gave  a  deed  of  trust  to  secure  to  the  bank 
any  debt  tor  which  he  ehouid  be  liable  Jointly 
with  M.  as  one  of  the  soretles  on  the  bond  of  the 
cashier  who  had  defaalted.  M.  sought  to  en- 
force the  deed  of  1873  for  contribution,  claiming 
\hat  it  was  paramount  to  the  defectively  acknowl- 
edged deed  of  1875.  Held  that,  since  the  bank 
had  knowledge  of  the  deed  of  1879,  and  could  not 
set  up  the  deed  of  1878  against  i^  M.  could  not 
do  so,  since  he  could  only  claim  through  the 
bank.— Barton's  Ez*r  v.  Brent,  (Ta.)  18  8.  E.  S9. 

— —  To  assert  title. 

7.  Ratification  by  the  wife  of  a  deed  of  gift 
hyher  to  her  husband  may  operate  as  an  estoppel, 
and  not  merely  as  an  admission,  after  It  has  been 
acted  upon  as  affording  security  for  money  ad* 
vanced  upon  the  faith  of  It.— Hadden  v.  Lamed, 
(Qa.>18  8.  E.  808. 

B.  Admis8l<ms  of  a  fother  that  he  had  donat- 
ed certain  land  to  his  son,  of  which  the  latter 
was  Id  possession,  will  not  estop  the  father  from 
aaserting  his  title  as  against  the  son's  oreditor, 
to  whom  the  admissions  were  not  made,  aad  who 
merely  heard  of  them,  where  it  does  not  appear 
that  such  admissions  were  made  witn  any  design 
or  intention  that  they  should  beaotedon.— Harrey 
V.  V7est,  (Oa.)  18  S.  B.  6tt8. 

9.  A  huslwnd  and  wife  took  a  deed  of  land  on 
April  a,  1^  but  did  not  record  It  until  January 
11, 1886.  April  28, 18^  the  husband  alone  deeded 
haofc  to  their  grantor,  S.,  who  reconveyed  the 
aame,  and  his  grantee  died  in  1680,  and  the  land 
was  sold  to  defendant  at  administrator's  sale. 
8.  poblioly  stated  at  the  sale,  in  presence  of  the 
husband  and  wife,  that  the  title  was  perfect, 
and  they  made  no  objection.  The  husband  acted 
as  auctioneer.  Defendant  had  no  notice  of  the 
deed  to  the  husband  nnd  wife,  and  went  into  pos- 
session, and  in  1S84  recorded  his  deed.  Held,  that 
the  wife's  conduct  at  the  sale  did  not  estop  her 
from  asserting  her  right  of  sorrlTorship  to  the 
land.— FbUUpe  t.  Hodgea,  (N.  G)  U  B.  S.  789. 

EVIDBNOB. 

See,  also.  Ejectment,  6-7;  Wttnea$, 
Brief  of,  on  appeal,  see  Appeal,  88. 
Conflicting  evidence  as  basis  for  new  trial,  see  New 

TrUtU  8-11. 
In  action  for  nnisanofi,  see  Ntiisnnce,  8. 

 for  personal  tnjnries,  see  Carrtert,  13-14. 

 on  insurance  policy,  see  Innirancc,  18-15. 

 to  set  aside  fraudulent  conveyance,  see 

Fraudulent  Coitveynv<xti,20,2l. 
criminal  cases,  see  AduUery,  8-4;  Artcmt  1; 
Burglary,  8-6;  Criminal  Law,  8d-S9;  For- 
nication; Homicide,  85-88;  Jntoxlcntlna 
lAquora,  10;  Larceny,  7-9;  IM)eland8kin- 
d0>i  7;  Poison;  Aoboerv,  fl^  4. 


Kewly-dtsoorered,ieeOrlminat  Law,  01-68;  Ntw 

Trial,  18, 18. 

 as  ground  for  continnanoe,see  Continuance,  1. 

Objections  to,  see  Criminal  Law,  80-88;  Trial,  9. 
Of  adverse  possession,  see  Adverse  PosMMion* 
6,  6. 

boundaries,  see  Boundaries,  5,  6. 

corporate  existence,  see  Corporation*,  >. 

payment,  see  Payment,  1,  8. 
Parol  evidence  to  establish  trust,  see  3ViMti,  9. 

 to  explain  description  In  deed,  see  Deed,  9,  lOt 

Reception  of,  see  Trial,  4-7. 

Weight  and  sufflolemy,  see  ATPVeal,  64-79. 

Jadlolal  notlos. 

1.  Act  &  C.  1881  (17  St.  683)  antborlMs  th* 

city  council  of  Charleston  to  require  the  pay- 
ment of  certain  licenses  by  persons  engaged  in 
business  in  said  city,  and  to  pass  such  ordinances 
as  are  necessary  to  carry  the  act  into  effect 
Held,  that  a  complaint  la  an  action  to  enforce 
the  payment  of  such  licenses,  alleging  that  the 
city  council,  for  the  purpose  of  raising  areveune. 
and  in  the  exercise  of  the  taxing  power,  passed 
an  ordinance  entitled  '*An  ordinance  to  regulate 
licenses  for  the  year  1889, "  whereby.  Inter  aUOt 
it  was  provided  that  certain  persons  ^lould  ob- 
tain liceoses,  and  should  pay  therefor  a  oartaln 
sum,  but  not  alleging  that  the  said  ordlnanoe 
contained  any  provision  auttiorizing  the  enforce- 
ment of  the  payment  of  such  licenses,  was  In- 
sufSoieat,  for  the  reason  that  the  courts  do  not 
take  ludlcial  notice  of  city  ordinances  unless  di- 
rected by  charter  or  statute  to  do  so,  and  such 
ordinances,  therefore,  should  be  set  oat  tn  the 
pleadings,  if  not  in  Iueo  verba,  at  least  In  sub- 
stance.— City  Council  of  Charleston  v.  Ashley 
Phosphate  Co.,  (S.  a)  18  8.  B.  845. 

3.  Courts  of  a  municipal  corporation  will  tak* 
judioial  notice  of  its  ordinances  without  allega- 
tion or  proof  of  their  existence. — Town  of  MoondS' 
rlUe  r.  Velton,  (W.  Va.)  18  B.  B.  878. 

8.  Where,  upon  conviction  of  a  violation  of 
an  ordlnanoe  of  a  municipal  corporation  before 
Its  mayor,  an  appeal  is  taken  to  the  circuit  court, 
under  Code  W.  Va.  a.  60,  %  880,  and  chapter  47,  ( 
69,  providing  for  a  trial  dc  novo  in  such  cases,  on 
the  trial  of  such  appeal  the  circuit  court  will 
take  Judiolal  notice  of  such  ordinance. — Town  of 
MoundsviUe  v.  Velton,  (W.  Va.)  18  8.  B.  878. 

Breaumption — Bon-prodnotlcni  of  wit- 
ness. 

4.  In  an  action  against  a  railroad  company 
for  injuries  sustained  by  falling  over  a  stool  on 
the  car  platform,  defendant  contended  that  the 
stool  was  at  the  bottom  of  the  oar-steps  at  the 
time  of  the  aooldent.  In  accordance  with  Its  cus- 
tom to  keep  It  there  until  the  train  started,  to 
assist  lady  pasaeugers  In  getUng  on.  Held  that, 
where  defendant  failed  to  produce  the  employe 
whose  duty  it  was  to  place  the  stool  i"  position, 
and  did  not  show  that  he  was  inaccessible  or 
that  defendant  was  ready  to  produce  him.  it  was 
not  error  for  the  court,  in  cbargiugthe  Jury,  to 
call  their  attention  to  his  absence  or  non-produo- 
tion  as  a  fact  to  be  considered  bythem  in  uooneo- 
tion  with  the  evldenoe  la  the  case.— AtlanU  A 
W.  P.  B.  Oo.  r.  Holoombe,  (Qa.)  13  8.  B.  75L 

Best  and  seoondary. 

6.  A  memorandum  of  the  names  of  cuatomera, 
as  shown  by  the  books  of  a  firm,  is  not  admissible, 
where  the  books  themselves  are  not  tendered  nor 
aocouoted  for. — ^Phillips  v.  Trowbridge  Furniture 
Co.,  (Ga.)  18  8.  E.  19. 

6.  The  entry  in  a  "fldnolarr  book,"  tn  which 
Code  Va.  1849.  c.  188,  1 1,  and  Code  i860,  o.  189, 
S  1,  required  the  oleric  of  the  court  to  keep  a  rec- 
ord of  personal  representatives  and  their  sureties,, 
is,  in  the  absence  of  the  bond  and  other  records, 
which  were  lost  during  the  war,  sufBcient  to  show 
the  fact  of  the  suretyship  of  the  persons  named 
therein.  HnrroN  and  Richardson,  JJ.,  dissent- 
tng.— Timberlake't  Adm'r  t.  J«inlnga,  (Va.)  IS 
B.^  S8. 
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7.  Where  It  becomes  essential  on  the  trial  of 
acaose  to  prodace  in  eridenoe  the  record  of  an- 
otber  proceeding^,  and  the  olerk  of  theoourb,  after 
diligent  tearoh,  is  onable  to  And  certain  material 
parts  of  the  said  reoord,  secondary  evidence  is 
admissible  to  prove  the  loss  or  destruction  of 
such  parts,  as  also  their  contents. —lalejr  t.  Boon, 
(N.  C.)  18  8.  K.  795. 

8.  in  an  action  by  a  lather  for  damages  for 
nbdnotin^  his  daughter  for  immoral  purposes,  the 
tunily  Bible,  contalaing  an  entry  of  the  daugh- 
ter's age,  was  not  the  best  evidence  of  her  age, 
and  It  was  not  error  to  allow  plaintiff  to  prove 
her  age  by  his  own  testimony  as  to  the  date  of 
her  birth,  and  to  refuse  to  require  the  production 
of  the  Bible.  Taylor  r.  Hawkins,  1  UcCord,  164, 
followed.— Dobson  r.  Cothran,  (S.  C.)  IS  S.  £. 
079. 

9.  A  blank  form  of  s  contract  ased  on  the 
•ale  of  goods  on  installment  is  not  admissible  in 
evidence  to  show  the  cbaraoter  of  the  contracts, 
where  it  is  not  shown  that  an  executed  origioal 
cannot  be  obtained  nor  a  oertifled  copy  from  the 
records  of  suob  oontraots.— Phiilips  v.  Trowbridge 
Fumitnre  Co.,  (6a.)  18  B.  E.  19. 

10.  TrensacUons  in  the  sale  and  purchase  of 
land  which  were  evidenced  by  writing  cannot  be 
proved  by  parol,  without  flrst  accounting  for 
the  absence  of  the  writing.— FhiUlps  v.  O'Keal, 
(Ga.)  13  S.  E.  819. 

11.  In  an  action  against  a  railroad  company 
for  Injuries  to  a  passenger  caused  by  falling  over 
a  stool  on  the  car-platform,  where  the  employe 
Whose  boaloess  it  was  to  place  the  stool  at  the 
bottom  of  tbe  car-stepa,  to  assist  lady  passengers 
in  entering  the  train,  was  not  produced  or  ao- 
oounted  for,  there  was  no  error  in  relecting  evi- 
dence that  it  was  the  custom  and  habit  of  the 
company  to  have  the  stool  in  its  proper  place  up 
to  the  time  of  starting  the  train,  there  being 
positive  evidenoe  in  t>ehslf  of  plaintiff  that  it 
was  out  of  place  when  he  was  injured,  and  only 
negative  evidence  to  tbe  contrarv  in  behalf  of  de- 
fendant.—AUanta  &  W.  F.  R.  Ck>.  r.  Holcombe, 
(Ga.)  IS  B.  B.  75X. 

la.  Where  the  writing  and  oon tents  of  alleged 
lost  iettxrs  are  denied,  the  proof  mnst  be  dear 
that  SQch  letters  once  existea,  and  that  their  con- 
tents were  such  as  to  snst^  the  material  allega- 
tions of  the  complaint;  and  it  is  error  to  refuse 
an  instraotion  requested  by  defendant  that,  to 
find  for  ^intlff,  the  Jury  must  be  satisfied  by 
more  than  a  preponderance  of  testimony  that  de- 
fendant's agent  did  write  to  plaintiff  offering  to 
employ  him,  as  alleged  by  plaintiff,  that  tbe  offer 
was  accepted  by  piamtiff,  and  that  the  letters 
were  lost  or  destroyed.  Sbephbed.  J.,  dissent- 
ing.—Oillis  V.  Wilmington,  O.  ft  B.  C.  R.  Co., 
(jrC.)18B.  K.U;  Id.  1019. 

Best  and  seoondaiy— Aooonntlng  for  ab- 
sence of  originfj. 

15.  When  It  appears  that  an  original  deed  of 
gift  by  a  father  to  his  daughter  was  never  in  the 
actual  custody  of  the  daughter;  that  the  father 
is  dead;  and  that  the  deed  was  not  among  the  pa- 
pers left  by  him,— the  loss  of  the  original  is  suffl- 
ciently  accounted  for  to  admit  a  copy  taken  from 
tbe  record.— Blalock  t.  Miland,  (Ga.)  13  B.  E.  5SL 

14.  In  an  action  for  bteach  of  a  contract  of 
hiring  contained  In  letters  written  bvdefendant's 
agent  to  plaintiff,  testimony  by  plaintiff  that  he 
luually  kept  his  letters  In  his  trunk,  and  had 
searched  there  for  those  in  question  without  find  - 
Ing  them,  is  sufHclent  to  render  admissible  sec 
ondary  evidence  of  their  contents,  though  plain- 
tiff farther  testified  that  sometimes  the  letters 
were  changed  into  bis  wife's  trunk,  which  was 
not  shown  to  have  been  searched,  and  though  on 
his  cross-examination  he  refused  to  positively 
tastify  that  the  letters  had  been  lost  ordestroyed. 
— Giliu  V.  Wilmington,  O.  &  K  &  fi.  Co.,  {S. 
a)18B.Kll;  Id/lblsT 

16.  The  testimony  of  a  magistrate  tbat  he  bad 
failed  to  enter  a  certain  case  upon  his  docket; 
that  he  had  made  diligent  search  for  the  other 
reoords  in  the  cose,  but  ooold  not  find  them,  and 
that  thejr  were  lost  or  destroyed, — Is  auffloieut 


foundation  for  the  admission  of  parol  evidenoe  of 
their  contents.— MoKoason  w.  Bmart,  01.  O.)  U 
B.  B.  96, 

Hearsay. 

16-  In  an  action  for  possession  of  land,  wb«» 
defendant,  by  her  answer,  alleges  that  she  bid 
the  land  off  at  a  mortgage  sale,  but  never  re- 
ceived a  deed,  and  that  it  was  thereafter  paid 
for,  and  ibe  mortgage  discharged,  evidenoe  that 
S.,  who  obtained  a  deed  at  such  sale,  and  under 
whom  plaintiff  claimed,  told  witness  a  tew  days 
before  the  sale  that  arrangements  had  been  made 
for  defendant  to  purchase  the  land,  and  that  ba 
was  going  to  pay  for  It  for  her.  Is  Incompetent 
— Yount  V.  Morrison,  (N.  C.)  13  S.  E.  89S. 

17.  TTnless  it  affirmatively  appears  that  evi- 
denoe is  hearsay,  It  is  not  to  be  excluded  as  such 
if  it  is  of  a  nature  admitting  of  its  resting  in  the 
personal  knowledge  of  tbe  witness.— Atlanta 
Glass  Co.  r.  Noiaet,  (Ga.)  18  8.  B.  838. 

18.  In  an  action  to  reform  a  deed,  deolantf  ons 
by  defendant's  mother,  in  his  absence,  that  the 
contract  embraced  the  land  in  controversy,  was 
inadmissible  as  hearsay.— French  v.  Cbainaan, 
(Va.)  13  B.  a.  479. 

19.  An  executor's  testimony  tbat  the  life- ten- 
ant told  him  tbat  testator  requested  her  not  to 
sue  on  certain  notes  of  the  estate  was  biauwaj.— 
Orr  V.  Orr,  (S.  C.)  IS  a  K.  467. 

Declarations  and  admissions. 

20.  Where  a  mother  Is  not  a  party  to  the  snit 
for  Injuries  causing  tbe  death  of  her  child  and  is  in 
no  way  Interested  therein,  her  declarations,  made 
immediately  after  the  actiident,  are  immatertaL 
— Iforfolk  &  W.  B.  Co.  T.  Ozoseclose's  Adm*r, 
(Va.)  13  8.  E.  HA. 

21.  In  an  aotioQ  by  a  father  for  damages  for 
abducting  his  daughter  for  immoral  punxtses, 
the  daughter  not  being  a  party  to  the  ectfon.  it 
was  not  oompetrat  for  defendants  to  prove  hf 
plaintiff  declaraUons  made  bythe  dangliter  while 
he  was  carrying  her  home.~Dobson  v.  Cothran, 
(B.  C.)  18  8.  B.  679. 

83.  The  daughter  not  being  a  par^  to  Ubn  ac- 
tion, it  was  not  competent  for  defendants  to  show 
that  she  sidd  plaintiff  made  declarations  as  to 
his  motives  In  commencing  this  action.— I>ol>son 
V.  Cothran,  (8.  C.)  IS  8.  B.  679. 

28.  Under  0>deGa.  $  8776,  which  providee  that 
"the  declarations  and  entries  of  a  person,  since 
deceased,  against  his  interest,  and  not  made  with 
a  view  to  pending  litigation,  are  admissible  in 
evidence  in  an^  case,  "  the  declarations  of  a  de- 
ceased person  in  disparagement  of  his  title  to 
land,  made  while  in  possession  thereof,  are  ad- 
missible in  evidence,  not  only  against  himself 
and  those  claiming  under  Mm,  but  also  for  or 
against  strangers.— IbLeod  r.  Bw^n,  (Ga.)  IS  8i. 
B.  815. 

34.  A  written  declaration,  made  by  the  donor, 
and  recorded  in  the  record  of  deeds,  to  the  effect 
that  he  had  not  delivered  the  deed  of  gift  to  the 
donee,  and  that  he  revoked  and  annulled  the 
deed,  is  not  admissible  In  evidence  in  favor  of 
hla  subsequent  vendee  of  the  premises,  suiA  de» 
laration  being  made  several  years  after  the  deed 
of  gift  was  executed  and  .recorded.— Blalook  r. 
Miland,  (Ga.)  18  8.  E.  B51. 

35.  Declarations  of  a  vendor,  now  deceased, 
made  at  tiie  time  of  conveying  to  bis  vendee,  that 
a  previous  deed  of  gift  executed  by  the  vendor  to 
his  daughter  bad  never  been  delivered,  and  that 
tie  had  destroyed  tbe  same,  are  not  admiaalble  in 
evidence  in  favor  of  the  vendee  against  the  heir 
of  the  daughter  claiming  under  the  deed  of  gift; 
nor  are  declarations  of  a  third  person,  now  de- 
ceased, that  he  knew  the  deed  had  not  been  deli v- 

^i^that  tl^  ^n^^destroyed  it. — ^Blalock  v. 

26.  lu  an  action  to  recover  land,  where  plain- 
tiff claims  as  parcbaser  at  a  sale  nnder  emca- 
tion,  and  defendant  claims  as  tenant  of  Um  exe- 
cution debtor,  and  contends  that  the  land  is  the 
letter's  homestead,  declarations  of  the  execution 
debtor  made  in  another  state,  that  he  intended  to 
reside  in  suob  state^  and  not  toretom  to  tbsatate 
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inwbltihthe  ludwu  situated,  sm  adnilsslbla 
to  show  that  he  has  oeosod  to  do  a  resident  of 
the  l&tter  state,  for  the  parpoae  of  showing  that 
he  no  longer  has  a  homestead  Interest  1q  the 
land.— Jackson  v.  Du  Bose,  (Qa.)  13  S.  E.  916. 

87.  In  an  action  against  a  oarrler  of  goods  fev 
(600  damages  for  injury  to  goods  shipped,  plain- 
tiff recovered  a  rerdtct  of  At  the  trial  de- 
fendant introduced  in  evldenoe,  as  an  admiasloo, 
a  letter  from  plaintiff  reciting,  *'ilOO  will  not  do 
more  than  cover  the  loss,  and  I  hereby  make 
claim  for  this  amoant.  **  Tne  ancootradicted  evi- 
ftenoe  oatslde  of  the  letter  *raa  that  the  damam 
was  from  fSSO  to  $400.  ?«Id,  that  the  court  did 
not  err  in  charging  the  Jury  that  admissions 
should  be  scanned  with  care:  that,  if  It  shoald 
appear  to  their  satisfaction  tjkat  plaintiff  made 
the  statement  oontalned  In  the  letter,  they 
•bonid  scan  the  same  with  care,  giving  It  such 
weight  as  they  might  deem  proper,  taking  into 
fx>nsIderation  the  nords,  and  the  oireamstances 
under  which  they  were  written.— Richmond  &D. 
B.  Co.  T.  Eerier,  (Qa.)  18  8.  E.  883. 

88.  On  an  Issue  as  to  whether  defendant  was 
»  partner  of  one  N.,  It  is  error  to  admit  a  state- 
ment made  by  TSf.  to  another  person,  not  In  de- 
fendant's presence  or  with  her  knowledge,  that 
defendant  n  as  going  into  jiartnerahip  with  him. 
— Fhiillpe  T  Itewbridge  Fivatture  Co.,  (Oa.)  IS 
B.  E.  19. 

 Res  geeteB. 

99.  Pertinent  declarations,  made  a  person 
while  on  hta  wi^  to  proooM  the  execotlon  of  a 
mortgage  to  secure  an  antncedent  debt  or  liabil- 
ity, the  expedition  having  resulted  in  its  procure- 
ment, are  admissible  in  evidence,  as  part  of  the 
Tet  geMtcB,  against  the  mortgagee  on  tne  question 
whether  the  mortgage  was  procured  1^  ftand  or 
dnrus,  irrespective  of  the  relatiui  of  agency 
between  the  mortgagee  and  the  person  miEikiqe 
the  declaratIun.--8maU  V.  WlUIsms,  (Qa.)  18  8. 
B.  589. 

Opioions. 

80.  In  an  action  for  injuries  scstalned  by  an 
employe  of  a  railroad  company  in  coupling  cars, 
plaintiff  cannot  testify  that  he  acted  cautiously, 
as  he  thereby  states  a  ooncLusion,  and  not  facts. 
—Hayfield  v.  Savannah,  U.  &  If.  A.  B.  Co., 
(Oa.)  IS  S.  E.  459 

 Expert  testimony. 

81.  Expert  testimony  Is  not  admissible  to  aid 
jn  the  interpretation  of  an  indorsement  on  a  note 
having  a  definite  le^  import^  and  being  expressed 
In  terms  free  from  ambiguity.— Freemaa  v.  Ex- 
ehang*  Bank.  (Qt.)  18  S.  E.  UOl 

89.  In  the  examination  of  anexpertas  to  plain- 
tiff's condition,  it  is  proper  to  put  hypothetical 
qaestiODS  based  on  plaintiff's  testimony. —South- 
ern Bell  Tel.,  eto.,  Co.  v.  Jordan,  (Qa.)  18  8.  B 
903. 

Pablio  reoorcU— -Certified  copies. 

83.  Code  Ua.  {  tH9,  requires  tiie  tax  mcelTnr 
ol  each  county  to  make  out  three  copies  of  the  tax 
digest  of  his  county,  and  transmit  one  to  the  comp- 
troller general,  to  be  filed  in  his  office,  and  sec- 
tion 8816  declares  that  the  certificate  of  any  pub- 
lic officer  of  the  state,  or  any  county  theroof ,  shall 
give  suflQcient  validity  or  authenticity  to  any 
copy  or  transoript  of  any  record,  document,  pa- 
per, or  file,  or  other  matter  or  thing  In  their  re- 
nseotiTe  offices,  or  pertaining  thereto,  to  admit 
the  same  In  evidence  In  any  court  of  the  state. 
SeUt,  that  the  books  of  tax  returns  in  the  office 
of  the  oomptroUer  geseral  are  of  equal  rank  as 
•irldenoB  With  those  in  the  proper  offices  of  the 
respective  oounUes,  uod  the  certificate  of  the 
oomptroUer  general,  tonching  the  contents  of 
such  books,  is  no  less  admissible  than  the  certifi- 
oate  of  the  proper  county  officer  would  be.— 
Clark  V.  Empire  Lumber  Co.,  (Ga.)  18  B.  B.  896. 

—  Statutes  of  foreign  state. 

M.  Notwithstanding  Codo  Oa.  |  8834,  provides 
that  the  public  laws  of  the  several  states,  as  pnb- 
Uahed  by  authority,  shall  be  Judicially  zeoogmsed 
without  proof,  there  Is  no  error  In  raoeiTing  tbs 

T.188.B.— 67 


tBsUmony  of  sldUed  sUxMrnm  to  aid  in  oomlar 

to  a  oorreot  ounoloalon  as  to  the  laws,  and  ea- 
peclolly  as  to  the  practice  of  the  oourts  of  their 
state.— Chattanot^  B.  ft  O.  B.  Go.  r.  Jaokson. 

(Ga.)  18  S.  E.  109. 

Parol  eridenoe. 

85.  Oral  testimony  Is  Inadmissible  to  show  the 
grounds  on  which  a  preceding  Judge  overruled  a 
written  demurrer.— Baker  v  Garris,  (N.  C.)  13  S. 

E.  2. 

80.  Evidence  of  negotiations  between  the  oar- 
ties  which  culminated  In  a  written  agreement 
was  Incompetent.— Fish  bums  t.  Smith,  (8.  C.) 
13  8.  E.  !i35. 

87.  An  agreement  that  "all  matters  and  things 
embraced  by  the  wltiiln  contract  have  been  fully 
adjusted  and  settied,  and  this  contract  Is,  for 
value  received,  declared  ended  and  settled. "  can- 
not, in  the  absenoe  of  fraud  or  mutual  mistake, 
be  shown  by  parol  testimony  to  have  refenad 
only  to  money  accounts  between  the  parties  to 
the  contract,  and  not  to  have  included  a  covenant 
therein,  on  the  part  of  the  party  paying  the  con- 
sidwation  for  the  release,  not  to  engage  in  a  oer- 
tain  business  with  any  one  else  for  a  certain 
time.— Bonsack  Mach.  Co.  r.  Woodnun,  (Va.)  18 
B.  E.  994. 

88.  An  -agreement  to  deed  a  right  of  way 
through  certain  land,  in  consideration  of  the  oon- 
struotlou  of  the  rmd,  may  be  shown  by  pu<d 
evidence  to  have  been  delivered  to  the  president 
of  the  road,  on  condition  that  it  shoald  not  be 
used  unless  the  withholding  of  it  wonld  defeat 
the  building  of  the  road,  or  the  board  of  direct- 
ors of  the  road  should  make  compensation  forthe 
right  of  way.— Humphreys  r.  Richmond  ft  U.  IL 
Co..  (Va.)  18  S.  E.  &5. 

89.  Where  defendant  obtained  a  lloense  fnMn 
a  land  company  to  cut  timber  from  its  laud, 
knowing  at  the  time  the  superior  rights  of  plain- 
tiff lumber  company,  plaintiff,  being  astraager  to 
the  contract  between  defendant  and  the  land  com- 
pany, may  by  parol  evidence  show  the  tme  mean- 
ing and  scope  thereof. — Bruce  v.  John  L,  Boper 
Lumber  Co.,  (Va.)  18  8.  B.  153. 

 Consideration. 

40.  Where  defendant's  father,  in  his  life-time, 
conveyed  to  defendut  land  worth  81,900,  recit- 
ing in  the  deed  as  the  consideration  8400,  which 

was  paid.  It  may  be  shown  by  parol  evidence, 
after  the  father's  death,  that  the  excess  was  in- 
tended as  an  advancement  from  his  estate.  18 
8.  E.  215,  affirmed.— Barbee  v.  Barbee,  (N.  C.)  18 
S.  E.  793. 

41.  The  recital  in  a  deed  of  the  receipt  of  the 
purchase  money,  not  being  contractual  in  its  nat- 
ure, is  only  prima  facie  evidence  of  payment, 
and  henoe,  tnough  deeds  from  a  father  to  his 
children  recite  the  receipt  of  a  consideration, 
parol  evidence  is  admissible  to  show  that  the 
conveyances  were  Intended  as  advanoements. — 
Barbee  t.  Barbee,  (N.  O.)  18  B.  B.  315. 

 To  explain  ambiguities. 

43.  A  written  contract,  silent  or  ambiguous  as 

to  certain  matters,  may,  as  to  them,  be  explained 
by  parol  evidence,  not  conflicting  with  anything 

Plainly  expressed  in  such  contraoL — Johnston  v. 
atterson,  (Ga. )  IS  8.  E.  17. 

43.  If  a  partner,  after  dissolution  of  the  part- 
nership, on  receiving  notice  from  a  bank  that  a 
note  of  the  firm  has  been  protested,  which  note 
was  indorsed  in  the  firm  name  by  another  part- 
ner, for  his  own  accommodation,  with  the  knowl- 
edge of  the  bank,  writes  the  bank  that  he  has 
bought  out  his  copartoer's  intereet,  and  will  pay 
the  notes  of  the  firm,  as  he  has  assumed  theflni's 
liabilities,  the  prima  fade  effect  of  the  writing 
is  te  ratify  the  indorsement;  bni-  the  writing, 
being  ambiguous,  Is  open  to  explanation  by  ex- 
trinsic evidence  as  to  whether  there  was  an  in- 
tention to  ratify  the  indorsement  or  not. — Amer- 
ican Exoh.  Nat.  Bank  v.  GeoigU  CmsU  ft  Inr. 
Co.,  (Oa.)  18  B.  E.  605. 

Evidence  at  former  trial. 

44.  The  deposition  of  a  draughtsman,  admitted 
to  have  been  regularly  taken,  and  allowsd  In  a 
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flnrloos  action  between  the  same  parties,  ead 
m  relation  to  the  same  sabject-matter,  is  campe- 
teot,  though  no  proceedings  have  been  taken  to 
make  it  competent  In  the  present  action. — Stew- 
art t.  Register,  (N.  C.)  13  S.  E.  2S4. 

4S.  A  synopeis  of  the  eridence  of  a  deceased 
witness,  agreed  upon  by  both  parties,  and  ap- 
proved  by  the  court,  together  with  the  ste- 
nographer's report  in  full  of  said  evidence,  is  ad- 
mlHsible  on  a  second  trial  of  the  cause. — La- 
throp  T.  Adkioson,  (Qa.)  13  S.  E.  517. 

46.  A  record  of  a  salt  by  an  administrator  and 
widow  of  a  decedent,  broaght  In  Virginia  against 
his  heirs,  to  sell  lands  there  to  pay  debts  and 
satisfy  the  widow's  dower,  wherein  debts  are 
deoi^ed  against  the  decedent's  estate  and  sub  - 
Jeotlng  itsassets,  is  not  evidence,  in  a  suit  in  this 
state  against  sacti  heirs  to  subject  lands  of  suut 
decedent  to  pay  such  debts,  to  establish  s^cb 
debts  or  their  amonnta.— Hull's  Adm'r  v.  Hull's 
Heirs,  (W.  Vs.)  18  S.  B.     ;  Dudley  y.  Same,  Id. 

Ejcaininatilolu 

Of  witness,  see  TPltnoi*,  14-16. 


flXOEFnONS,  BZLIi  OF. 

Bee,  also,  Avpeal:  CerHorart;  New  Trial. 
JTondamiM  to  oompel  signing,  see  JIfandamu*,  1. 

Settlement  and  signing. 

1.  After  a  Judge  has  corrected,  sigaed,  and 
certified  a  bill  of  exoeptlons,  having  fnterliaed 
In  the  certificate  a  reference  to  the  corrections 
made  by  him,  and  the  plaintiff  in  error  has 
served  ud  filed  the  bill  ox  exoeptlons  thus  certi- 
fied, and  caused  it,  together  wltn  the  record,  to 
be  transmitted  to  this  court,  thereby  recognizing 
and  adopting  such  bill  of  exceptions  as  sufflcien^ 
It  is  too  late  to  apply  to  this  court  for  a  manda- 
mu$  to  compel  the  Judge  to  omit  the  corrections 
he  had  made  In  the  bul  of  ezcepUons  as  orig- 
inally presented  to  him,  iDd  sign  another  oertlfl- 
oate,  free  from  such  interlinaatlcoL— Bogers  r. 
Boberts,  <aa. )  13  S.  E.  MS. 

2.  The  constitution  of  Georgia  confers  Juris* 
diction  upon  the  supreme  court  for  the  trial  and 
determination  of  writs  of  error  from  the  superior 
and  city  courts.  The  writ  of  error  provided  for 
by  statute  prior  to  the  act  of  1889  was  abolished 
by  that  act,  and  the  one  prescribed  must  have 
a  clause  in  the  Judge's  certificate  showing  that 
the  bill  of  exceptions  specifies  all  of  the  record 
material  to  a  clear  onderstandlnff  of  the  errors 
complained  of,  or  else  that  none  of  the  record  is 
material. —Pendly  v.  Bute,  (Oa.)  13  S.  B.  443. 

8.  In  Georgia  it  is  not  the  duty  of  the  Judges 
of  the  superior  or  city  courts  to  prepare  or  cor- 
rect certificates  to  bills  of  exceptions,  but  only 
to  sign  such  as  are  presented  to  them  when  they 
are  In  the  form  prescribed  by  statute.— Pendly 
T.  State,  (Oa.)  18  8.  S.  443. 

Service. 

4.  Where  plaintiff  in  error  foils  to  serve  his 
bill  of  exceptions  on  the  opposing  party  within 
the  time  limited  by  the  statute  after  tiie  signing 
thereof  by  the  ]a^:e,  a  subseciuent  certificate  of 
the  Judge,  to  the  effect  that  such  failure  of  serv- 
ice arosH  through  his  delay,  cannot  be  considered 
to  relieve  the  party  in  default.— Greer  v.  Hold- 
ridge,  (Ga.)  IS  8.  E.  108. 

l^ecessary  oontents. 

6.  It  Is  not  the  office  of  the  bill  of  exceptions 
to  verify  and  bring  up  a  transcript  of  the  record. 
The  transcript  is  to  be  certified  and  sent  up  by 
the  clerk,  and  the  bill  of  exceptions  should  deal 
with  the  record  no  further  than  to  specify  such 
parts  thereof  as  are  material.— Lewu  r.  Clegg, 
TOa.)  18  8.  E.  098. 

Excessive  Damages. 
See  DamoBU.  ii 


BXEonnoN. 

See,  also,  Atta^ment;  ExemptUnu;  Gomldt- 

ment;  JitdMai  Sales. 
Equitable  jurisdiction  over  claim  case,  see  Jr^uliK 

To  collect  taxes,  see  Taxation,  8-0. 

Issue  and  validity. 

1.  Code  Va.  1878.  c.  183,  t  18,  prorldea  that, 
in  computing  the  time  within  wbidi  execution 
shall  issue,  or  action  be  brought  on  a  decree,  the 
time  during  which  such  right  "is  suspended  by 
the  terms  uereof,  or  by  legal  process,  shall  be 
omitted. "  Beld^  that  uiere  was  no  such  suspen- 
sion because  of  said  provision,  or  by  reason  of  aa 
injunction  whereby  the  sale  of  defendant's  home- 
stead was  enjoined,  as  to  permit  its  revival  after 
10  years  had  elapsed. —Series  r.  Cromer,  (Va.)  IS 
8.  E.  859. 

2.  Code  Proc.  B.  O.  306,  (the  orl^nal  Code,} 

KDvided  that  "the  party  in  whose  favor  Judgment 
s  been  heretofore  or  shall  hereafter  be  given 
•  *  •  may,  at  any  time  within  five  years 
after  the  entry  of  Judgment,  proceed  to  euforoe 
the  same,  as  prescribed  by  this  title."  Section 
307  provided  that,  "after  the  lapse  of  five  yean 
from  the  entry  of  Judgment,  an  execution  can 
only  be  issued  by  leave  of  court  •  *  *  Bnl 
the  leave  shall  not  be  necessary  when  execntioa 
has  been  issued  on  the  Judgment  within  the  five 
years,  and  returned  onsatisfled,  In  whole  or  in 
part. "  Section  315  provided  tba^  "If  the  first  ex- 
ecution is  returned  unsatisfied,  in  whole  or  in 
part,  another  execution,  as  of  coarse,  may  be  Is- 
sued at  any  time  within  the  period  limited  by 
this  act  for  Issuing  executions. "  Held,  that  the 
issuance  of  a  second  execution  at  any  time  with- 
in five  years  from  the  return,  unsatisfied,  of  the 
first  execution  was  not  authorized  by  the  statute, 
but  a  second  execution,  as  of  course,  must  be  is- 
sued witbln  five  years  from  the  entry  of  the  Judg- 
ment—Garvin  V.  Oarvlu,  (S.  C.)  18  S.  E.  m 

8.  Though  a  JL  fa.  appear  on  its  f aoe  to  oanr 
Interest  upon  Interest  accrued  up  to  tile  time 

firtor  to  the  Judgment,  the  fact  will  not  render  It 
nadmissible  in  evidence,  since  the  presumptioa 
is  that  the  JL  fa.  followed  the  Judgment,  and  it 
was  legally  possible  for  the  Judgment  to  be  cor- 
rect, though  requiring  interest  to  be  computed 
on  interest,  as  it  could  have  been  stipulated  tac 
by  contract.- Hadden  v.  Lamed,  (Oa.)  18  H.  E. 
606. 

 Estoppel  to  attack. 

4.  Defendant  in  a  ^  fa.  issued  upon  a  re- 
vived Judgment,  after  litigating  the  l^iality  of  a 
levy,  and  after  final  Judgment  ttiat  the  levy  pro- 
ceed, cannot  raise  the  question,  by  a  subsequMit 
affiaavit  of  Illegality,  of  proper  service  npoa  him 
In  the  proceedings  to  revive  the  Judgment  be- 
fore the  fl:  fa.  issued,  both  because  the  question 
is  res  judicata,  and  because  of  rule  31  of  the  su- 
perior coui'ts  in  Georgia,  declaring  that  a  second 
affidavit  of  Illegality  cannot  be  filed  "for  causes 
which  existed  and  were  known,  or  In  the  exea^ 
else  of  a  reasonable  diligence  might  have  been 
known,  at  the  time  of  filing  the  first.  "-Fuller 
V.  Vining,  (Ga.)  18  S.  E.  635. 

Property  subject  to. 

5.  Under  Code  N.  0.  S  1840,  whteh  provldM 
that  no  land  lielonglng  to  the  wife  shall  be  dis- 
posed of  by  the  husband  for  his  own  life  or  say 
less  term  without  her  assent,  and  that  no  interest 
of  the  husbuul  diall  be  nit^ect  to  sale  to  satia^ 
any  execution  obtained  agains*  him,  the  hus- 
band's curtesy  initiate  In  his  wife's  land  Is  not 
such  an  interest  as  can  be  subjected  to  sale  to 
satisfy  a  Judgment  against  the  husband. — Bruce 
T.  Sugg,  (N.  C.)  18  &  B.  no. 

6.  Code  W.  Va.  c.  m  I  IS,  provides  that  "if 
any  person  shall  transact  business  as  a  trader  with 
the  addition  of  the  words  'factor,'  'agent,'  'and 
companv,'  or  'and  Co.,*  and  fail  to  disclose  the 
name  of  his  principal  or  partner  by  a  sign  in  let- 
ten  easy  to  be  read,  placed  oonspicaonsly  at  tbs 
huose  wherein  such  traslness  is  transaowd,  and 
also  bar  a  notioe  poblished  for  two  weeks  in  a 
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newspaper  (if  any)  printed  In  the  town  or  connty 
wherein  the  same  is  transacted,  or  if  any  person 
transact  such  bosiueas  in  his  own  name  without 
any  such  addition,  all  the  property,  stock,  choses 
In  action  acgnlred  or  used  in  such  business  sb^ll, 
as  to  the  creditors  of  sach  person,  be  liable  for  the 
debts  of  such  peraoo. "  Held,  that  a  party  whose 
entire  business  consists  in  selling  agricultural 
implements,  as  agent  for  the  maunfaotorer  th«e(4 
receiving  ■  commission  for  his  BerrioeSf  ouuiot 
be  regarded  either  as  a  trader  or  oonunlsslon 
merohant;  and  althoughhis  name,  with  the  addi- 
tion of  the  words  "U&s*.  Agent,"  be  on  a  sign 
n^ed  on  the  outside  of  the  builaiuK  in  which  he 
does  bo^ness,  In  a  oonsplouous  plaoe,  farming 
implements  walob  he  has  on  sale  as  an  agent  for 
the  manufaotmrer  are  not  liable  tu  execution 
and  sale  as  bis  property  andOT  this  section. — 
Brown  Manuf'g  Co.  v.  William  Deering  &  Co., 
(W.  Va.)  IB  S.  B.  SSa 

7.  Under  Code  Ca.  %  2664,  whloh  raises  a  con- 
filiisiTe  preai3inption  of  a  gift  from  the  fact  that 
a  child  has  been  in  possession  of  his  father's 
land  for  seven  years,  land  tield  by  a  son  for  less 
than  seven  years  under  a  parol  gift  from  his  fa- 
ther is  not  subject  to  execuUon  in  favor  of  the 
sou's  creditor  against  the  claim  of  the  father, 
though  the  son  may  have  erected  valuable  im- 
provements on  the  faith  of  the  gift.  The  legal 
title  remaining  in  the  father,  and  the  son's  reme- 
dy being  by  a  suit  for  speoiflo  performance  of 
the  volantiUT  agreement,  his  creditor  must  re- 
sort to  a  luM  remedy. —Harvey  y.  West,  (GNl) 
IS  S>  A.  098. 

Levy — By  what  ofDoer. 

S.  Bince  an  exeoution  on  a  Justice's  Judgment 
la  directed  to  any  constable  of  the  comity,  an  en- 
try theremi  by  a  constable  la  legal,  though  he  la 
not  an  ofBoer  of  the  militia  distriot  In  whloh  the 
azecution  Issued,  and  will  keep  the  ludgment 
aUv&— Neat  r.  Brookban,  (Ga.)  U  &  B.  888. 

 Trial  of  Illegality, 

0.  Code  Ga.  f  3006.  provides  that  where  an 
execution  is  levied  ana  an  affldavlt  of  Illegality 
ia  filed  thereto,  the  otQcer  shall  return  the  execu- 
tion, aflOdavit,  and  bond  to'ttie  court  from  which 
the  execution  issued, "  and  the  issue  of  iUf^lity 
shall  be  tried  in  that  court.  Betd,  that  an  execu- 
tion issued  from  a  jnstioe  court  shonld  be  returned 
to  snob  court,  and  not  to  the  snperior  court,  for 
trial  of  the  fssne  of  exemption  of  the  land  as  a 
homestead.— Moore  v.  O'Barr,  (Ga.)  18  S.  E.  464. 

10.  A  judgment  of  the  superior  conrt  rendered 
on  appeal  from  a  Justice's  court  is  not  void  so  as 
to  be  attacked  by  affidavit  of  illegality  of  exe- 
cution Iwned  thereon,  on  the  ground  that  the 
Justice's  court  was  not  held  "at  a  court-house  es- 
tablished according  to  law, "  both  parties  hav- 
ing had  their  day  in  the  superior  court,  since 
Code,  i  8671,  provides  that  if  defendant  in  exe- 
cution has  had  his  day  in  court,  he  cannot  go  be- 
hind the  Judgmeot  by  alBdavit  of  illegality.— 
Qreen  v.  Alexander,  (Ga.)  13  S.  E.  Me. 

11.  A  motion  to  dismiss  an  affidavit  of  illegality 
is  rightly  denied  when  one  of  the  grounds  thereof 
presents  a  legal  defense  against  the  furthernrog- 
resa  of  the  executton.- American  Mortg.  Co.  of 
Scotland  v.  TraniUe,  (Oa.)  18  8.  B.  168. 

ForthoomiBg  bond— -Breach. 

IS-  Where  the  defendant  in  fl.  fa,  gives  to  the 
aherifl  a  forthcoming  bond  for  the  production  of 
tba  property  at  the  time  and  place  of  sale,  and 
afterwards  the  levy  is  duly  advertised  and  the 
property  not  j^vduced,  the  bond  is  broken,  not- 
withstsoiding  a  third  person  may,  on  the  day  of 
ule.  Interpose  a  claim  thereto,  and  the  sheriff 
accepts  a  maim  affidavit  and  twnd;  and  a  recov- 
ery may  be  had  on  the  forthcoming  bond  pend- 
ing Booh  claim.— Aycock  v.  Aostlii,  (Ga.)  18  8. 

Caaima  of  third  i>erson8. 

18.  Although  It  may  be  Irregular  to  dismiss, 
for  want  of  evidence  to  support  it,  the  claim  of 
attilzdpaisoD  to  property  levied  minndarajt 
JI[Lf  yet  if  the  claimant,  after  admitUng  poises 
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slon  In  the  defendant  in  JL  /a.  at  the  time  of  the 
levy,  thus  maldng  a  prima  f<icle  case  for  the 
plaintiff,  closes  his  evidence  without  showing 
anything  to  overcome  the  effect  of  his  admission, 
the  error  is  Immaterial,  and  the  judgment  will 
not  be  reversed.— Jordan  v.  Grogim,  (Oa.)  18  8. 
B.  t>6S. 

14.  Wlien,  on  trial  of  a  claim  case,  there  was 
DO  erldenoe  at  all  showing  that  the  property  lev- 
ied on  elQier  belonged  to,  «r  was  in  possession 
of,  the  def«>dant  ln>l.  fa.,  the  oonrt  rightly  or- 
dered the  levy  to  be  dismissed,  —  Freeman  v. 
Stargls  Nat.  Bank,  (Oa.)  13  B.  E.  99. 

15.  Where  all  the  pertinent  facts  on  behalf  of 
the  claimant  of  property  levied  on  under  execu- 
tion are  admissible  in  evidence  in  a  claim  case, 
and  actually  admitted,  the  refusal  of  the  court  to 
allow  an  amendmeat  to  the  claim  affidavit,  set- 
ting out  these  facts  1p  detail,  is  of  no  conse- 
quence.—Haddeo  V.  Lamed,  (Oa.)  18  S.  B.  SOfk 

16.  When,  In  a  claim  ease,  the  execution  levy 
has  been  improperly  dismissed,  the  court  may  cor- 
rect the  error  at  the  same  term  by  reinstating  Uie 
case  on  motion.— Wilson  t.  Herringtoo,  lOS.)  28 
aE.13B. 

Bale — Title  of  purchaser. 

17.  Under  Oen.  Bt  &  a  S  885,  piOTldingthat 
*'the  sheriff  shall  over  the  proceeds  sale 
of  any  real  estate  sold  by  him  to  any  Judgment 
having  prior  lien  thereon, "  the  title  of  a  pur- 
chaser at  a  sale  under  an  execution,  Junior  to  a 
oonvevanoe  made  by  the  debtor,  may  be  referred 
to  and  snpported  by  a  Judgment  senior  to  the  con- 
veyance, thou^  no  valid  execution  thereon  bad 
been  issued,— Oarrin  r.  Oarrin,  (8.  &)  18  B.  B, 
OSS. 

Belief  against  execution. 

18.  In  an  action  to  enjoin  the  sale  of  land  on 
execution  the  complaint  alleged  fraud  and  oollu- 
sloD.  It  appeared  that  the  owner  of  certain  land 
confessed  Judgment  In  favor  of  his  brother,  the 
defendant;  that  he  and  the  attorney  who  acted  in 
taking  the  Judgment  represented  to  one  who  was 
about  to  advance  money  upon  a  mortgage  on  the 
land  that  the  Judgment  had  been  paid,  and  the 
attorney  then  entered  a  satisfaction  of  record 
as  attorney  of  defendant;  ttiat,  relying  upon  such 
representations  and  satisfaction,  the  money  was 
loaned  on  the  irortgage;  tbat  plaintiff  afterwards 
purchased  the  land  at  a  saleundera  fcn^closote 
of  the  mortgage,  and  had  no  notice  of  defendant's 
claim;  that  defendant  afterwards,  witliout  no- 
tice to  plaintiff,  had  the  satisfaction  of  his  Judg- 
ment set  aside,  and  sought  to  sell  the  land  on  ex- 
ecution. Seld,  that  the  facts  entitled  plaintiff  to 
equitable  relief.— Wheeler  v.  Alderman,  (8.  C.) 
18  8.  B.  673. 

Supplementary  proceedings. 

19.  In  supplementary  proceedings  Instituted 
against  the  Judgment  debtors  and  three  co-de- 
fendants, to  whom  It  was  alleged  the  debtors 
had  transferred  property,  an  order  forbidding 
the  co-defendants  "to  transfer  or  make  any  other 
disposition  of  any  property  belonging  to  said  de- 
fendants, not  exempt  by  law  from  execution, "  was 
not  intended  to  affect  t!he  co-defendants  in  their 
own  property,  but  only  such  as  belonged  to  the 
debtors.  It  was  warranted  by  Code  K.  C.  f  490, 
wh  ich  providea  that  persons  having  property  of  tlie 
Judgment  debtor  may  be  examined  eoncemlng 
the  same.— National  Bank  v.  Bums,  (K.  C.)  18  8. 
B.  UTl.  — I  %  / 

20.  Where  the  co-defendants  claimed  an  Inter- 
est in  the  property  in  their  hands,  the  court  had 
power  to  forbid  a  disposition  of  the  same  until  a 
receiver  could  be  appointed  to  litigate  the  matter. 
—National  Bank  v.  Burns,  (N.  C.)  13  8.  E.  871. 

81.  If  the  co-defendants  claimed  any  interest 
in  the  property  alleged  to  be  in  their  possession, 
they  could,  by  suggesting  it,  have  the  right  Itti- 

Sted,  as  provided  by  Code  N.  C.  |' 497.— National 
nk  V.  Bums,  (N.  O,)  18  8.  B.  STL 
88.  In  snpplementary  proceedings,  the  court 
oannot  restrain  the  transiOT  of  proplnrty  owned 
bv  one  not  a  party  to  the  action.   Coatee  r. 
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Wilkes,  94  S.  C.  174,  distiiwaishea.— ITAcIonal 
Bank  V.  Burns.  (N.  C.)  13  8.  E.  871. 

28.  While  creditors  may  suttject,  In  a  supple- 
meniary  prooeedinK,  the  debtor's  cboses  in  action, 
InoludiDK  a  claim  for  compensation  due  for  service 
rendered  under  an  eipress  or  implied  contract 
they  have  no  lien  on  his  skill  or  attainments,  ana 
cannot  compel  him  to  ezactcompeusatlon  for  man- 
aging bis  wife's  property,  or  for  service  rendered 
to  any  person  with  Uie  understanding  that  It  was 
gratoltoiM.  — Osborne  t.  WUkei,  (NTa)  18  &  B. 
S8S. 

Supplementary  proceedings — AfSdarft. 

24.  An  atSdavit  In  supplementary  proceedings 
alleged  that  defendants  had  not  auffloiont  property 
subject  to  execution  to  satisfy  the  Judgment,  but 
that  defendants  had  property  not  exempt  from 
execution,  which  they  refused  to  apply  towards 
the  satisfaction  ot  the  Judgment,  ana  that  an  ei- 
eoatioQ  had  been  isTOed,  bat  not  returned.  Held, 

'  that  the  affidavit  was  safflcient,  under  Code  N. 
O.  I  488,  par.  2,  which  provides  that  after  Issu- 
ing an  execution,  on  proof  by  aflQdarit  that  debt- 
ors have  property  which  they  refuse  to  apply 
towards  the  satisfaction  of  a  Judgment,  the  court 
may  by  order  require  them  to  appearand  answer 
oonceming  the  same. — ITatlonal  Bank  v.  Burns, 
(N.  0.)  18  S.  E.  871. 

25.  An  affidavit  in  supplementary  proceedings 
alleged  that  the  Judgment  debtors  hou  not  suffl- 
oient  property  subject  to  execution  to  satisfy  the 
Judgment,  but  that  they  bad  property  '*not  ex* 
empt"  from  execution,  which  they  had  placed  in 
the  hands  of  their  oo-defendants,  and  wnich  tbey 
refused  to  apply  to  the  satisfaction  of  the  Judg- 
ment Held,  that  the  affidavit  was  auffiolent 
when,  from  all  its  allegations,  the  words  "not 
exempt"  olearlT  related  to  property  In  the  hands 
of  the  oo-defenaants,  which  was  not  part  of  the 
homestead  or  personal  property  exemption  of  the 
Judgment  debtors.  Hinsdale  v.  Binclair,  88  N.  C. 
SSS,  distinguished.— National  Bank  T.  Burns,  (S, 
C.)  18  a.  E.  87L 

Service  of  order. 

26.  Leaving  a  copy  of  an  order  on  a  Judgment 
debtor  to  appear  and  answer  In  supplemental  pro- 
oeedings  wiui  the  debtor's  wife  was  a  sufficient 
Borvloe.— Turner  v.  Holdeu,  (K.  C.)  18  8.  B.  781. 

EXECUTORS  ASn>  ADMINIS- 
TBATOBS. 

Bee,  also.  Decent  and  DiatrUmUon:  WiUa. 
Acknowledgment  of  debt  by,  see  Limitation 

Actions,  20,  21. 
Bubrtwation  of  administrator  to  rights  of  oredltors, 

see  Subrooaiiorh  9> 

App<^tment. 

1.  Where  a  person  having  a  right  to  admin- 
ister within  the  time  allowed,  has  renounced  her 
right  In  favor  of  her  nominee,  it  Is  error  to  re- 
fuse to  appoint  bim.— Williams  t.  Neville,  (N. 
a)  18  S.  U  840. 

S.  Where  a  praaon  having  a  right  to  admin- 
ister has  not  renounced  or  otherwise  lost  it,  it  is 
error  to  refuse  her  application  to  remove  an  ad- 
ministrator already  appointed.— WiUiamsv.  Nev- 
iUe,  (N.  C.)  18  8.  B.  940. 

8.  The  fact  that,  pending  an  appeal  from  an 
order  refusing  to  appoint  a  nominee  of  the  person 
entitled  to  aominlsttir,  the  latter  has  not  applied 
for  appointment  within  the  statutory  period  there- 
for, will  not  bar  his  appoiutment.  — Williams 
T.  NeviUe,  (N.  C.)  18  8.  B.  240. 

4.  Code  N.  0.  {  1878,  provides  that  when  any 
person  applies  for  administration,  and  any  other 
person  has  a  prior  right  thereto,  a  written  renunci- 
ation ot  such  right  must  be  filed  with  the  clerk 
of  the  superior  court.  SelA,  that  a  verbal  state- 
ment made  tv  H  person  having  STUh  right,  to  one 
who  desires  to  be  appointed,  that  stiewlU  not  ad- 
ubiister  upon  an  estate,  does  not  oonstltnte  a  r»- 
aunoiaticm.— WilUame  t.  HeTiUeu  <N.  a)  U  S. 


5.  A  lettCT,  by  one  having  such  right  to  ad- 
minister, to  the  clerk  of  the  superior  court  hav- 
ing Jurisdiction,  stating  that  she  intends  to  re- 
nounce in  favor  of  her  nominee  before  the  clerk  (tf 
anottLeroounty.does  notoonatitutoareiiaiK^atia& 
-Wllliama  t.  Seville,  (K.  a)  IS  &  B.  9Ml 

Bonds— Release  of  BuretleB. 

6.  The  fact  that  the  heirs  of  an  intestate  and 

the  administrator  entered  Into  an  agreement  by 
which  the  administrator  delayed  the  creditors  io 
collecting  their  debts  will  not  dischar^the  sure- 
ties on  the  administrator's  bond  for  waste  com- 
mitted by  the  administrator  pending  litigation 
with  the  creditors,  since  the  heirs  had  a  right  to 
co-operate  with  the  administrstOT  in  resisting 
the  claims  of  creditors  by  all  lawful  means.— 
McMahon  v.  Paris,  (Qa.)  13  8.  B.  573. 

Presentation  and  allowance  of  olalms. 

7.  Under  Code  N.  C.  S  164,  providing  tbaX,  if 
claims  against  a  decedent's  estate  are  filed  with- 
in a  year  after  appointment  of  the  administrator, 
and  allowed.  It  stuall  not  be  necessary  to  bring 
suit  thereon  to  prevent  a  bar,  claims  filed  within 
the  year  will  not  be  barred  by  sobsequeot  lapse 
of  time  pending  the  admlalstration,  and  the  stat- 
ute of  limitations  cannot  be  pleaded  against  them. 
—Turner  v.  Shuffler,  (N.  a)  18  S.  E.  248. 

8.  Code  N.  C.  provides  that,  where  an  ac- 
tion Is  brought  on  a  claim  whicji  was  not  pre- 
sented within  13  months  from  the  first  publica- 
tion of  a  notice  to  oreditors,  the  admlnistratflr 
shall  not  be  chargeable  for  assets  he  may  have 
dlstribsted  before  such  action  was  commenced. 
An  administrator  published  a  nottoe  to  all  per- 
sons having  claims  against  the  estate  to  nhiblt 
them  withm  12  months  thereafter.  After  the  ex- 
piration of  the  year  he  paid  part  of  the  assets  to 
the  next  of  kin  on  acconnt  ot  their  distributive 
shares.  Plaintiff  sued  on  a  olalm  that  had  not 
been  presented  within  12  months  from  the  first 

gublication  of  the  notice.  Held,  that  defradant 
I  not  chargeable  with  the  amount  of  money  he 
paid  to  the  distributees.— Mallard  v.  Pettonon, 
(N.  a)13  B.  E.  S8. 

0.  Where  one  contracted  with  a  person  since 
deceased  to  baild  a  ettnrch,  the  fact  that  Uie  ad- 
ministrator, sliortly  after  the  work  was  com- 
menced, gave  notice  not  to  proceed  therewith, 
and  that  the  estate  would  not  be  responsiUe 
therefor,  wikS  no  bar  to  a  recovery  for  tmk  aft- 
erwards done,  when  the  church  was  eompleted 
according  to  the  contract— Ferguson's  Adm'r  v. 
Wills,  (Va.)  18  8.  B.  892. 

10.  It  Is  the  duty  of  an  administrator  to  protect 
the  estate  of  his  deeedent  by  Interposing  every 
legal  defense,  and  be  cannot  oy  an  agreement  m 
pais,  where  infants  are  concerned  and  are  made 
parties,  either  obtain  commissions  as  admlnistra- 
lor,  to  which  he  Is  not  entitled  by  statute,  or  pro- 
vide for  the  allowance  of  ol^ms  against  said  eataM 
without  proof  of  their  correctness  and  validity*-^ 
Crotty  V.  Eagle's  Adm'r,  (W.  Va.)  IS  S.  £.  69. 

 Powers  of  commisaioner. 

11.  A  commlssionbr  appointed  to  ascortidn  the 
debts  of  a  decedent,  and  Uielr  order  of  pri<nl^, 
has  no  authority  to  go  behind  a  Judgment  ren- 
dered against  the  decedent  in  his  life-time;  and 
since  Acts  Va.  1865-66,  o.  171,  SS  1,  2,  provide  tar 
setting  up  the  fact  of  a  Confederate  transaeUen 
only  as  a  defease  to  a  suit  while  pending,  eo  as 
to  reduce  the  Judgment  to  be  rendorad,  the  ao* 
tion  of  the  commissioner  in  scaling  the  Judgment 
as  a  Confederate  transaction  will  not  afEect  toe 
Judgment  creditor,  who  was  no  perty  to  and  had 
no  notice  of  the  iwoceedings.  Bioubmihc  and 
HiHTON,  JJ.,  dissenting.— HarsbaU*8  Adm*r  t. 
Cheatham,  (Va.)  18  &  E.  806. 

12.  Code  Va.  1878,  c.  177,  whioh  provides  for 
oorrections  of  mistakes,  errors  incahxilatioii,  and 
misreoitsls  in  Judgments,  within  five  years  aftor 
their  rendition,  does  not  apply  to  the  scaling  of 
a  judgment  as  a  Oonfedenne  traasaoUon,  ainea 
this  fsct  might  have  been  Interposed  aa  aMOasa 
to  the  suit;  and  heuoe  the  aotioB  of  the  oaanBla- 
aionw  in  sealing  sooh  ajadgmsnt  aanBTsan 
attwiteranditloa  oaanotba  Joatlflad  aatetUa 
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chapter.  BioHjuawnr  and  Hnrroir,  J  tUaaeat- 
Inff.— ManhaU'a  Adm'r  t.  C!heatluuii,(Vft.)  18  8. 
B.  806. 

Duties. 

la  An  executor.  In  dlrldine  the  propertj  In 
wMoh  he  had  an  equal  share,  Bhould  aet  apart  a 
Bliar«  for  hlnuelf  equal  with  the  shares  of  the 
othen;  ihoiild  maaoM  a  wriung  that  in  aooh  dl- 
▼ision  hli  share  had  beea  allotted  to  him,  which 
should  be  proven  axtd  recOTded;  and  he  should 
•Iso  take  and  file  his  own  receipt  for  his  share. 
Wohnston  r.  Johnston,  (N.  C.)  18  S-  188- 

14.  Where  a  will  wovided  for  adlrisionof  the 
wtate  or  a  sale  and  oiTiBicm  of  tlie  proceeds,  is 
case  of  an  aofcnal  dirislem,  the  derisee  or  legatee 
would  take  under  the  will,  and  It  would  be  Buffl- 
oieut  for  the  executor  to  execute  a  paper  under 
his  hand  and  seal  specifyinr  the  diTislon  made 
«nd  Qm  allotment,  making  appropriate  referenoe 
to  the  will  and  his  power  thereunder,  such  writ- 
ing to  be  proved  and  re^lstned  as  in  ttke  case  of 
d«Bds.-JohuatoaT.  Johnston,(N.O.)  18S.B.188. 

ZiiabiUtiM. 

15.  The  mere  fact  that  an  executor  made  no 
sttempt  to  collect  the  unsecured  note  of  a  solreot 
person  will  not  Tender  him  liable  to  the  remain- 
der-men for  loss  oooasioned  by  the  unforeseen 
failure  of  such  [wrson,  especially  when  the  ereo- 
Dtor  was  deterred  firom  suing  by  the  express  ob- 
leotioos  of  the  life-tenant.— Orr  r.  Orr,  (S.  0.) 
U  S.  B.  487. 

16.  Tha  testimony  of  an  executor  that  his 
mother,  the  life-tenant,  objected  to  his  suing 
upon  a  note,  the  maker  of  which  t>ecame  insoiv- 
ent,  was  competent  as  beariag  upon  his  bona 
fides.— Ott  t.  Orr,  (a  C.)  1»  ST  E.  467. 

17.  In  an  action  by  an  heir  against  the  admin- 
istrator of  the  estate  and  others,  the  petition  al- 
leged that,  though  the  admloiBtrators  had  ample 
personalty  to  pay  decedent's  debts,  they  misman- 
ai^ed  the  estate  so  as  to  procure  an  order  for  the 
sale  of  the  lai^cer  part  of  the  realty,  In  pnrsu- 
ance  of  a  conspiracy  between  themselves  and 
their  co-defendants  to  oonveEt  the  estate  to  their 
own  use;  that  petitioner  was  then  a  minor:  that 
the  other  heirs  were  women,  unused  to  businesB, 
that  the  co-defendants,  who  were  the  persons  on 
whom  petitioner's  mother  chiefly  relied,  repre 
eented  to  her  that  the  administrators  had  so  mis- 
manuged  the  estate  as  to  prevent  bidding  at  the 
sale;  that,  relying  on  suc-h  represeotiittoos,  the 
heirs  sold  their  interest  in  the  land  to  the  co-de- 
fendants for  $5,400;  that  petitioner  was  repre- 
sented in  this  transaction  by  his  mother  as  guard- 
ian; that  his  share  of  the  price  was  only  11,800, 
thoueh  his  interest  in  the  land  was  well  worth 
tSO.OOO:  and  that  the  lands  or  their  proceeds 
were  divided  between  the  administrators  and 
their  co-defendants.  The  petition  also  alleged 
that  the  administrators  had  permitted  another 
tract  of  land  to  be  recovered  from  the  estate  on  a 
fraudulent  title  set  up  thereto;  that  they  had 
sold  the  biilance  of  the  lands  to  their  co-defend- 
ants for  a  grosslv  inadequate  price;  that  they 
had  tamed  over  all  the  personalty  of  the  estate, 
worth  •10,000,  to  their  co-defendants;  and  that 
they  bad  then  procured  themselves  to  be  dis- 
eluwged.  The  petition  prayed  that  all  the  vari- 
ous sales  be  set  aside;  that  petitioner  be  per- 
mitted to  recover  a  one-fourth  interest  In  the 
lands  or  their  proceeds;  and  ttiat  the  adminis- 
trators be  compelled  to  account  for  the  rents  and 
profits  of  the  lands,  and  also  for  the  personal 
•stata  H«Id,  tliat  the  petition  set  forth  a 
cause  of  action,  and  that  It  was  error  to  dismiss 
the  case  on  demurrer.  —Dees  t.  Freeman,  (Oa.) 
13  S.  B.  747. 

 Belease  firom. 

18.  nnder  the  provision  of  a  will  that  in  case 
any  of  testator's  children  shall  have  issue  which 
shall  reach  majority  then  the  gift  to  them  shall 
vest  in  such  children  absolutely,  "released  and 
discliarged  from  all  terms,  limitations,  and  pro- 
visions herein  imposed, "  the  receipt  given  to  the 
executor  from  a  devisee  or  legatee  having  issue 
«C  age  BMd  not  speoify  the  terms,  conditions 


and  limitations  otherwise  required,  but  stioald 
recite  the  arrival  of  such  Issue  at  nu^erltgr.— 
Johnston  T.  Johnston.  (N.  C.)  13  &  B.  isa. 

Sales  under  order  of  court. 

19.  tTnder  Code  K.  C.  S  1488,  providing  that 
no  order  to  sell  real  estate  of  a  decedent  shall  be 
granted  to  the  personal  representative  until  the 
heirs  of  decedent  shall  have  been  made  parties, 
one  who  claims  to  be  an  heir  of  decedent,  and 
who  was  not  made  a  party  to  the  proceeding  for 
a  sale  of  his  land,  is  not  bound  by  the  judgment 
and  sale  therein,  and  Uierefore  liave  a  trial 
as  to  her  interest,  together  with  the  pr^minary 
question  of  whether  slie  was  an  heir.— Dlokens  v. 
Long,  (S.  C.)  18  S.  B.  81L 

20.  Decedent,  with  intent  to  defraud  his 
creditors,  conveyed  land  to  hia  son,  and  the  lat* 
tw  oonv^ed  it  to  his  tnrotlier,  decedent's  admin- 
istrator, In  trost  for  their  father  and  his  Iwirs. 
The  administrator  flled  his  final  aooomit,  and 
left  debts  of  decedent  unpaid,  without  selling,  or 
applying  tax  license  to  sell,  said  land.  Held 
mat,  under  Code  N.  C.  |  1486,  providing  that 
where  a  decedent's  personalty  is  insufBdeat  to 
pay  bis  debts,  his  administrator  shall,  without 
undue  delay,  apply  to  the  court  for  license  to 
sell  his  re^  estate,  and  that  the  court  may,  at 
the  initance  of  any  creditor,  compel  him  to  per- 
form his  duty,  there  was  no  necessity  tliat  a 
creditor  sfanula  demand  of  the  administrator  that 
he  sell  said  land,  before  bringing  an  action  to 
coi^el  him  to  do  so.— Oloueiit  T.  C(ttirt,(N.  0.) 

18  a.  VI.  80S. 

21.  In  a  proceeding  to  sell  land  to  pay  de- 
cedent's debts  the  realty  is  liable  for  the  costs  of 
an  action  against  the  executor  as  well  as  for  the 
debt,  unless  the  judgment  taxed  the  costs  against 
the  executor  personally,  or  against  the  pkuntUL 
—Long  V.  Oxford,  (N.  C.  )  13  ».  K.  1X8.  ■ 

22.  Xn  a  proceeding  to  sell  land  to  pay  dece- 
dent's debts  a  ludgment  against  the  executor  is 
conoltislve  against  the  beus  and  devisees  oaless 
fraud  or  collusion  is  shown,  and  they  cannot 
plead  the  statute  of  limitations  or  other  defenses 
whlt:h  might  have  t>een  set  up  in  the  original  ac- 
tion.—Long  V.  Oxford,  (N.  C.J  18  S  £.  11^ 

 Setting  aside. 

28.  Where,  In  proceedings  to  set  aside  an  ad- 
ministrator's sale  beoaase  made  Indirectly  to  the 
administrator,  the  referee  finds  that  the  sale  was 
not  in  fact  so  made,  but  that  It  was  b<ma;ld«, 
and  that  the  purchaser,  after  paying  a  fair  price, 
and  taking  a  proper  deed,  then  conveyed  tiM 
property  to  the  administrator,  such  finding  will 
not  oe  reviewed  on  appeal  If  there  was  any  evi- 
dence to  warrant  it,  and  if  the  sale  was  approved. 
—Tamer  V.  Shuffler,  (IT.  C.)  18  8.  B.  243. 

24.  lu  an  action  to  set  aside  a  sale  of  land  un- 
der a  decree  in  a  special  proceeding  by  the  ad- 
ministrator of  plaintiffs'  deceased  father  for  the 
purpose  of  selling  land  to  pay  debts  of  the  estate, 
a  complaint  which,  afterstating  that  the  sale  was 
made  under  the  decree  in  such  proceeding,  and 
that  defendants  claim  thereunder,  claims  that 
plaintifEs  wure  entitled  to  a  homestead  therein, 
and  tliat  the  sale  was  therefore  void  under  OonsL 
H.  C  art  10,  |  S,  creating  homestead  exemptions, 
fails  to  state  any  cause  of  action,  where  it  omits 
to  state  facts  showing  that  the  debt  for  which  it 
was  sold  was  not  contracted  before  the  adoption 
of  the  constitutional  provision,  and  was  not  for 
taxes  due  the  state  or  for  the  purchase  money  of 
the  land,  which  are  specially  exoepted  from  the 
provisions  of  said  articles,  the  burden  of  proof  to 
show  the  exemption  being  on  plaintiffs. — ^Dlokana 
V.  Long,  (N.  G.)  18  B.  E.  84L 

25.  In  an  action  to  set  aside  a  sale  of  land  un- 
der a  decree  in  a  special  prooeeding  by  the  ad- 
ministrator of  plaintlflb'  deceased  father  for  the 
purpose  of  selling  laud  to  pay  debts  of  the  es- 
tate, those  plainufEs  who  were  made  defendants 
to  the  special  proceeding  cannot  attack  the  Judg- 
ment in  that  proceeding  by  claiming  that  it,  to- 
gether with  the  subsequent  proceedings  thmmn, 
did  not  eonstitute  evlaenoe  that  their  right  and 
title  In  the  land  derived  from  their  ftfther  had  pot 
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SHsed  to  fh«  parduwer  at  the  lale.— Diokms 
Lom,  (N.  a)  U  8.  B.  84L 

Allowance  to  widow  and  children. 

90.  TToder  Act  Ga.  Oot.  9,  1885,  authorlElng 
fhe  allowance  of  a  year's  aapport  for  the  widow 
and  minors  oat  of  the  estate  of  a  deceased  hus- 
band and  father,  which  provides  that  on  appli- 
oatiOD  for  such  relief  citation  shall  issue,  aad 
notice  be  publiebed,  as  required  in  the  appoint- 
ment of  permanent  administrators,  objections 
to  panting  such  application  may  be  flled  at  or 
before  the  term  of  court  referred  to  in  the  cita- 
tion. Parks  V.  Johosou,  79  Oa.  667,  5  B.  E.  SS4S, 
followed.— Laslie  t.  Laslie,  (Ga.)  18  B.  B.  696. 

Actions  by. 

S7.  It  Is  taror  to  disregard  aplea  of  pUne  ad- 
mtatUtrcmU  pratfer  in  an  action  against  an  ad- 
ministrator, since  any  recovery  would  be  subject 
to  such  plea,  if  sustained.— Oark  r.  Crout,  (S. 
C>  18  B.  K  m. 

38.  An  executor  cannut  zeoorer  In  eJeotment 
Without  producing  the  will-  Borrell  t.  Ham,  9 
Ga.  66,  and  Mays  v.  Eillen,  66  Ga.  627,  followed^ 
—Home  T.  Johnson,  (Ga.)  18  8.  K.  688. 

Actions  i^inBt. 

29.  Where  a  plaintiff  has  a  suit  pending  against 
defendant  as  e^cecutor,  all  proceedings  In  othtir 
courts  intended  to  create  evidence  to  be  used  in 
such  suit  should  be  against  him  in  the  same 
character,  and  not  In  the  character  of  adminis- 
trator, since  an  executor  represents  prlmarilythe 
devisees  and  legatees,  and  the  administrator  rep- 
resents the  heirs  at  law.— Falgham  r.  Carruthers, 
(Ga.)  18  B.  E.  597. 

80.  Under  the  law  as  It  existed  prior  to  July, 
1860,  (Code  N.  C.  ||  1478,  1477,^  a  ladgmtmt 
against  an  administrator  by  de&nlt  fixes  him 
with  assets  with  which  to  saUsfy  it,  and  he  can- 
not set  up  in  defense  to  a  suit  on  snch  Judfrment 
that  he  nad  no  assets  when  It  was  rendered.— 
Brown  v.  Walker  fN.  C.)  18  8.  B.  8. 

81.  An  executor  may  plead  the  covertureof  his 
testatrix  in  actions  to  charge  her  separate  estate 
with  debt— Baker  v.  Garris,  (N.  C.)  18  a  B.  a. 

BXEMFTIONa 

Bee,  also,  HometieacL 
Goods  in  onstodia  legis. 

Suit  was  commenced  by  the  nreditors  of  a 
firm  to  set  aside  an  assignment,  and  subject  the 
firm  assets  to  its  debts.  Held,  that  a  temporary 
order  restraining  any  one  from  Interfering  witb 
tiie  goods  ct  the  firm,  and  teqnlring  defendants 
to  show  cause  why  the  Injunction  should  not 
be  continued,  but  not  authorizing  any  one  to 
take  possession  of  the  good),  and  hold  them  sub- 
ject to  the  direction  of  the  court,  did  not  operate 
to  place  the  goods  in  custodia  I«{rl«.  so  as  to  in- 
vandate  a  snbseaaent  levy  of  a  distress  on  the 
sooda  brtlie  landlord  for  Us  rent— CooUff  T. 
Pen7.  (B.  a)  18  S.  B.  85& 

Expert  Birldenoe. 

See  XMOence,  81,  83. 

Express  Trostfl. 

See  Tnutc  1, 9. 

FAOTOBS  AND  BBOKEBS. 

Beal-eatate  agents — Authority* 

1.  Keal-estste  agents  wrote  asking  an  owner 
of  land  for  an  opportunity  to  make  a  sale  for 
him,  and  inquiring  his  terms.  The  owner  re- 
plied, at  different  times,  that  his  "prioe"  for  the 
property  was  $9,000;  that  be  "would  sell"  for 
$10,000;  and  that  he^had  oonclnded  to  take"$lO,- 
000;  hat  nowhevedid  he  expressly  anthorise  tiiem 
to  act  a*  hli  agents.  BMd,  that  Uieir  antbority 
did  not  extend  to  making  a  sole,  bnt  only  to 
transmitting  offers  for  the  approval  of  theowner, 
■Dd  tbat  it  iM  Inonmbent  nDon  a  BoratiMar  to 


look  to  tbelr  mOtorltr.— Eranwr  t.  Uair,  (Va.) 
18  B.  B.  914.  ; 

2.  An  owner  of  land  employed  real-estata 
agents  to  sell  It^  without  fixing  a  deUnite  price. 
These  agents  had  previously  sold  other  land  Mat 
the  owner:  but  in  eaoh  ease,  before  cloring  the 
contract,  the  offer  was  sulimitted  to  the  owner 
for  his  approval  or  rejection.  Kot  being  able  to 
sell  the  land,  It  was  platted  Into  lots,  with  a 
view  of  selling  at  aaotion.  On  consultation  with 
the  owner,  he  fixed  the  minimum  prioe,  and  ad- 
vised the  agents  to  sell  the  ^operto  as  a  wbole^ 
or  to  first  put  up  ttie  Iota  farthest  mm,  the  oof^ 
ner.  The  auction  sale  was  abandoned.  VorMren 
monttis  thereafter,  no  sale  was  effected,  and  no 
definite  prioe  for  the  lota  was  agreed  on;  but  tiw 
owner  on  several  occasions  conferred  with  tba 

Xta  about  the  market,  asked  If  they  had  maf 
to  snbmlt  on  the  lots,  and  required  the 
property  to  be  sold  as  a  whole,  or  the  lots  far- 
thest from  the  comer  first.  Held,  that  the 
agents,  being  employed  to  effect  the  sale  of  only 
the  one  paroel  of  land  In  a  specified  manner,  were 
special  agents,  and  not  general  agents;  that  the 
owner  was  not  boand  l^a  sale  of  the  comer  lota 
made  by  them  In  hia  ahaenoa,  and  without  hia 
consent,  at  a  price  below  the  minimum  find  for 
the  auction  sale,  and  at  a  time  when  the  demand 
for  the  lots  had  greatly  increased  on  acoonnt  of 
publio  Improvements  to  be  made  in  the  vicinity; 
uid  tbat  me  puronasen  from  the  agent  could  not 
speol^;ally  enforce  the  contract  as  against  tba 
owner.— Davis  v.  Gordon,  (Va.)  18  B.  E.  ^ 

8.  The  fact  tbat  the  proposed  auction  aaJe 
was  advertised  in  several  newspapen  by  the  real- 
estate  agents,  and  that  the  bill  for  such  advertia- 
Ing  was  paid  by  the  owner,  did  sot  convert  the 
special  agency  into  a  general  agency,  with  sn- 
thority  in  the  agents,  seven  months  later,  to 
effect  a  private  sue  of  the  lots  in  a  manner  and 
at  a  price  wholly  different  from  what  waa  ar- 
ranged for  the  contemplated  auction  sale.— 4>aris 
V.  Gordon.  (7a.)  13  8.  B.  35. 

4.  The  fact  that  the  real-estate  agents  a«cted 
a  sign  on  the  property,  showing  tbat  ft  Was  for 
sale  by  them,  without  mentioning  the  owner's 
name,  does  not  constitute  a  holding  ont  of  the 
agenta,  by  the  owner,  to  the  itubUc,  as  having  a 
gmeral  authority  to  bind  him  by  a  sale  of  tha 
property.— Davis  v.  Gordon,  (Va.)  13  8.  B.  8S. 

FALSE  PRETENSES. 
See,  also.  Deceit;  Fraudulent  Conveyaneea. 
What  oonstitntes. 

1.  One  who  applies  for  and  obtains  credit  by 
falsely  representing  that  be  is  perfectly  solvent 
and  responsible  for  his  debts,  and  Is  good  for  hia 
obligations,  is  guilty,  under  Code,  S  4687,  declar- 
ing any  person  acheatandswindterwho  "by  false 
representation  of  bis  own  respectability,  wealth, 
or  mercantile  correspondenoe  and  oonnectioiis,  * 
shall  obtain  credit,  and  thereby  defraud  any  per- 
son of  money,  etc— Hathoook  r.  State^  (Ga.)  IS  S. 
B.  959. 

2.  Where  goods  are  obtained  by  false  repre- 
sentations mixed  with  true  ones,  if  the  false  are 
separable  from  the  trae,  and  are  material,  and 
had  a  material  influence  In  effecting  the  frand, 
they  alone  may  be  alleged  In  the  indictment  or 
accusation,  and  the  conviction  will  be  upheld 
though  the  true  representations  constituted  a 
maberial  part  of  the  inducement  on  which  the 
prosecutor  gave  tbe  credit  and  parted  with  his 
goods.— Hathcock  v.  State,  (Ga.)  18  8.  E.  960. 

Evidence. 

8.  On  a  proseontion  for  obtaining  goods  on 
credit,  and  thereby  defrauding  the  seller,  by 
falsely  reivesenUng  solvency,  evidence  Uiat  de> 
fendant  had  unlimited  credit  with  anotiur  honaa 
Is  Irrelevant— Hathcook  v.  State,  (Oa.)  U  &  & 
959. 

4.  On  a  prosecution  for  obtaining  goods  on 
credit,  and  thereby  defrmndtng  tbe  aeUor  by 
falsely  representing  solvon<^,  promissory  notes 
itf  dawndant,  amoatad  aCtsr  the  mianfAMBta- 
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ttoa  complained  of.  In  renewal  ol  debts  existing 
before,  are  admissible  to  show  tbe  amount  of  his 
liabilities  at  tbe  time  be  represented  himself  as 
solvent. —Hathcock  v.  State,  (Oa.)  18  S.  S.  959. 

5.  Proof  of  good  charootar  will  not  hinder  a 
cooTiction  for  obtaining  credit  and  defrauding 
by  false  represraitations,  if  defendant's  galU  Is 

glainly  proved  to  tbe  satisfaotiOQ  of  the  jury,  and 
>  so  ins  tract  the  jury  Is  not  ^'gratuitons,  unnec- 
eeeary,  aMmnentanTe,  and  hnrnal  to  defendant," 
— Hathooek  t.  State,  (Oa.)  U  &  B.  059. 

Sentence. 

0.  Where  the  frulta  of  a  criminal  fraud 
amoont  to  more  than  C900,  a  fine  of  91,000  is  not 
an  ezceaaive  or  unusual  panishment. — Hathooek 
▼.  State,  (Oa.)  18  8.  E.  m. 

FaUie  Bepresentatlons. 

BeeDeceU. 

Fellow-Seirvant. 

Ne^gence  of,  see  Master  and  Servamt,  18. 

Forcible  Sntry. 
See  3Ve«pa««,  8. 

Foreolosnre. 

Of  mortgaga,  aee  Martgtigea,  8-14. 

Foreign  GorporationB. 

See  Corporations,  5, 6. 

Forfeiture. 

Of  bail-bond,  see  Ball,  3. 

interest  in  equity,  see  Uaiery,  2. 


FOBGSRT. 

What  constitutes. 

1.  One  T.  was  Indicted  for  forgery  of  the  fol- 
lowlog  instrument:  ^'Office  of  H.  M.  Smith  & 
Co.  T.— Dear  Sir:  Yours  of  tbe  9th  Inst,  to 

hand.   •  •  •  You  owe  us  t7.SS,  and  you  

the  note  for  $113.  It  was  canceled,  •  •  •  but 
it  was  marked  '  Paid,  *  and  canceled ;  ao  it  cannot 
toe  of  any  use  to  any  one.  Yours,  truly,  Smith 
&  McUniKE,  Receivers. "  The  indictment  alleged 
that  T.  was  at  the  time  Indebted  to  H.  M.  Smith 
&  Co.  Beld  not  a  forgery,  under  Code  Va.  1887, 
S3737,  deHning  asforgery the foi^ing''any  writing 
•  *  •  to  the  prejudice  of  another's  rigbt. 
Terry  V.  Commonwealth,  (Va.)  13  S.  E.  104. 

^-  lJQderCode(}a.  {44^1,  prescribing  a  punish- 
meat  if  any  person  shall  fraudulently  make,  sign, 
forge,  etc.,  "auy  writing,  •  •  •  with  intent 
to  defraud"  any  person,  an  Indictment  will  lie 
for  forging  a  letter,  addressed  to  a  creditor  of 
defendant,  and  purporting  to  be  signed  by  his 
employer,  stating  that  the  latter  will  keep  back 
a  certain  amount  per  week  from  defendant's 
wages,  and  be  responsible  for  that  amount  so 
long  as  he  works  for  htm,  the  oharge  being  that 
the  act  of  forgery  was  done  to  dereaad  the  em- 
ployer; since  the  writing  might  have  defiranded, 
or  been  used  to  defraud,  the  employer.— Blllups 
T.  State,  (Ga.)  IS  S.  B.  830. 

8.  Though  a  deed  may  be  without  formal 
words  of  conveyance,  yet  if  a  valuable  consider- 
atioQ,  and  the  names  of  a  vendor  and  a  vendee, 
appear  in  the  iastrament,  and  there  is  a  war- 
ran^  of  title,  the  legal  effect  would  be  to  pass 
Utle  If  the  instrument  wei'e  genuine,  and  conse- 
quently, if  spurious,  It  may  be  a  subject  of  pros- 
ecution for  lorgery.— Allgood  v.  State,  (Ol)  18 
8  B.  009. 

4,  OodeOa.  which  make*  it  a  orime 

to  nttv  or  [mblfsh  as  true  any  forced  or  altered 
"aodltad  oertUlcate,*  orany  ^govenKff*B,  preai- 
deat'a,  apaakar**,  publio  olBaue%  ooiirt*s,or  other 


duly-autborlzed  person's  certificate,  draft,  war- 
rant, or  order, "  refers  to  certificates  which  re- 
late to  money,  property,  or  things  of  value,  and 
hence  does  not  mairo  it  an  offuue  to  utter  and 
publish  as  true  a  false  and  fraodulent  license, 
purporting  to  have  been  Issued  by  the  cwnir 
school  oommissloner  to  a  teacher,  under  Acts  Ga. 
ue^.  7^  S  9a;-Uaddoz  r.  State,  (Oa.)  18  8, 

&  (hi  a  trial  fear  forging'  an  rarder,  thonA  the 
order  Is  not  such  as  to  be  the  subject  of  for- 
gery at  common  law,  yet  if  the  indictment  is 
good  for  a  misdemeanor  at  common  law,  and  the 
sentence  imposed  is  within  the  limit  authorized 
by  Code  N.  C.  S  1097,  for  offenses  committed  with 
intent  to  defraud,  the  Judgment  will  not  be  dJa- 
turbed.— State  v.  Hall,  (N.  C.)  18  a  E.  1S8. 

Erldenoo. 

6.  The  forgery  of  a  deed  by  defendant  ts  es- 
tablished by  proof  that  the  signatures  of  the 
maker  and  witnesses  were  in  his  handwriting, 
that  he  deposited  the  deed  In  the  clerk's  oflBce  to 
be  recorded,  and  that  the  maker  and  witnesses 
did  not  authoriie  the  slgniug  of  their  names. — 
AUgood  v.  State,  (Qa.)  IS  S.  B.  669. 

7.  On  a  trial  for  forging  a  deed,  the  deed  Is 
not  rendered  inadmissible  in  evidence  because 
tbe  deed  set  out  in  the  indictment  varies  in  tbe 
spelling  of  a  few  of  the  words:  nor  will  sucb 
variance  vitiate  theindlctmmt—Allgood  v.  State, 
(Ga.)  18  8.  E.  569. 

8.  Code  Oa.  S  2706,  provides  for  the  attesta- 
tion of  deeds  by  notaries  public  "In  the  count? 
in  which  they  hold  their  appointments.  **  Hela, 
that  a  deed  purporting  to  be  executed  in  one 
county  cannot  be  legally  recorded  on  the  attesta- 
tion of  a  notary  public  of  another  county;  and 
on  an  indictment  for  forging  the  deed  a  certified 
copy  taken  from  such  record  is  not  admissible 
witnout  proof  of  the  original,  and  of  its  execn- 
tlun,  and  that  the  copy  offered  in  evidence  is  a 
true  copy.— Allgood  v.  State,  (Oa.)  18  B.  B.  669. 

 Variance. 

9.  Under  indictment  charging  tbe  forgery  of 
an  order  upon  another  for  goodii,  tbe  essential 
element  of  the  offense  is  that  there  was  an  in- 
tent to  defraud,  and  evidenoe  of  the  presentation 
of  the  order  to  the  partner  of  the  person  on 
whom  it  is  drawn,  and  the  delivery  of  the  goods 
by  him,  will  not  amount  to  a  variance,  but  Is 
ample  evidence  of  such  intfflit.— State  v.  Hall, 
iJH.  C)  18  S.  E.  m 


FOSNIOATION. 

Evidenoe. 

1.  On  indictment  for  fornication  and  adultery 
It  Is  competent  for  a  witness  to  testify  that  he 
met  the  male  defendant  going  In  tbe  night-time 
towards  the  house  of  the  female  defendant;  that 
defendant  told  him  that  he  was  going  to  another 

Slace,  to  meet  a  certain  person;  that  defendant 
id  not  go  there,  and  afterwards  denied  baving 
said  that  he  was  going.— State  v.  Austin, (N.  O.) 
18  a  E.  219. 

8.  Evidence  Is  admissible  of  the  statement 
defendant  made  to  his  wife  In  regard  to  his 
whereabouta  on  that  night,  as  also  of  the  ques- 
tion by  tbe  wife  which  called  forth  this  state- 
ment—State V.  Austin,  (N.  C.)  18  S.  E.  219. 

8.  It  is  not  error  to  refuse  to  instruct  that 
the  Jury  must  acquit  if  they  do  not  believe  tbe 
witnesses  who  testified  that  they  saw  defendanto 
In  tbe  act  of  sexual  intercounte,  where  there  is 
circumstantial  evidence  tending  to  show  immoral 
Intimacy.— State  V.  Austin,  (N.  C.)  IS  S.  B.  219. 

Forthcoming  Bond. 
See  £xecuMon,  12. 

Fraud. 

See  Dee^;  IWm  PrstenMi;  Froudulmt  Con- 
vevtmoti. 
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FRATTDS.  STATUTB  OF. 

Snf  orcement  of  parol  contract,  aea  Spee^fte  Per- 
formancet  4. 

Promise  to  answor  for  another's  debt. 

1.  Where  one  bas  a  statutoi?  Hen  for  aapplies 
npoQ  parsonal  property  belonging  to  a  firm,  Trnicb 
1b  told  to  anotber  firm,  composed  in  part  of  the 
same  members,  and  the  porcbaslng  firm,  to  pre- 
vent a  foreolosure  andaale  under  tbe  Ilea,  agrees 
with  tbe  <n«ditor  to  pay  the  debt  if  he  will  grant 
certain  induiffence,  and  fumtsb  other  like  sup- 
pliea  to  them  lor  their  use,  and  the  creditor  oom- 
Plleawitb  his  andertaking,  tbe  case  is  not  within 
ite  itatata  of  fraads,  and  he  may  recover  of  the 
■eoond  firm  upon  their  contract  to  par  the  debt 
of  the  first  firm.— Wooteo  r.  WUoox,  (Oa.)  18  ft. 
B.  606. 

Agreement  relating  to  land. 

9.  Plaintiff's  ^ber  conveyed  land  to  defmd- 
•Dt  upon  a  parol  trust  to  pay  certain  Judgments, 
which  were  afterwards  diaonarged  with  tbe  pro- 
ceeds of  other  land,  wblcb  the  father  had  in- 
tended to  convey  to  plaintiff,  with  tbe  under- 
■tanding  wIUi  defendant  that  he  should  convey 
the  laQcT  held  In  trust  by  him  to  plaintiff.  Meld, 
ttiat  tbe  agreemeot  to  convey  to  plaLatifl,  not  be- 
ing In  writing,  was  void  under  the  statute  of 
frauds.— DoTw  v.  Bbea,  0f.  O.)  18  8.  S.  l&l. 

FBAUDULBNT  COITVBY- 
ANOBS. 
Bee,  also,  CredUon'  Bill. 

▲otloa  to  set  aside,  Umltatloii,  wo  XdmltaHon  nf 
What  oonstitates. 

1.  An  agreement  between aninsolventdebtor, 
whose  land  has  been  sold  at  sheriff's  sale  under 
execution,  and  the  purchaser  thereat,  by  which 
tbe  latter  gives  the  former  a  year's  time  to  re- 
fund the  purchase  money  with  interest,  and 
agrees  on  bis  doing  so  to  convey  to  him  the  land, 
the  plaintiff  In  Jl.  /a.  not  pvUclpatiug  In  the 
agreement,  is  not  par  as  fraudulent  as  asalnst  tbe 
debtor's  oredltora.  Nor  1%  It  rendered  fraudu- 
lent by  a  stipulation  that  tbe  debtor  shall  have 
the  crop  then  upon  the  land  without  paying  for 
it,  nor  bya  stipulation  that  thesacceedlDgyear's 
crop  shall  be  tbe  property  of  the  purchaser  in 
case  the  debtor  falls  to  take  the  land,  and  pay 
for  it  within  tbe  time  agreed  upon.  Nor  is  ft 
rendered  fraudulent  by  tbe  fact  that  the  pur- 
chaser afterwards  pays  tbe  debtor  or  his  assign 
for  a  release  from  the  agreement.— Bmltii  v. 
Dobbins.  (Oa.)  tS  S.  B.  480. 

2.  When  a  course  of  dealings  covering  a  n»- 
ilod  of  only  a  few  months  begins  between  a  seller 
and  nurcbaser,  and  credit  is  extended  by  the 
seller  on  tbe  faith  of  land,  set  forth  in  a  statement 
by  tbe  purchaser  to  a  mercantile  agency,  tbe 
presumotion  is  that  the  land  Is  relied  on  for  all 
eredit  given  while  the  dealiogs  continued,  until 
there  is  some  notice  or  agreement  to  the  contrary; 
and  where  tbe  seller  sella  goods  on  tbe  credit  of 
snob  land,  after  conveyance  thereof  by  tbe  pui^ 
chaser  to  bis  wife  without  notice  to  the  a^ler,  the 
deed  Is  void  as  to  the  aeller.— White' T.  Magara- 
taan,  (Ga.)  13B.E.fiO0. 

Consideratlott. 

8.  In  tbe  absenoe  of  a  statute  prohibiting  pref- 
erences by  an  Insolvent  debtor,  a  deed  by  an  in- 
solveni  to  his  wife.  In  consideration  of  tbe  re 
lease  =f  hima  fide  debts  due  from  him  to  tblrd 
persons,  is  valid.— Barton's  Sx'r  r.  Brent,  (Va.) 
18  S.  £>•  2B> 

Knowledge  of  grantee. 

4.  In  an  action  to  set  aside  a  deed  as  in  fraud 
Cf  tbe  grantor's  creditor,  tbe  question  whether 
defendant  had  sulBclent  notice  to  put  her  on  ln< 
qnlzv  Is  not  affected  by  the  fact  that  after  tbe 
parebaae  shesubnuttad  the  p^wt*  to  an  attomay 
lor  an  examination  of  the  titu^  and  that  he  pro- 


nounoed  it  good,  sinoe  It  was  too  late  thoa  to 
make  Inquiry.— C.  Aultman  ft  Co.  r.  Utaey,  (S. 
C.)  13  B.  B.  818. 

6.  In  an  aotlon  to  act  a  deed  as  in  fraud  of 
the  grantor's  creditor,  whether  defendant'a  agents 
had  snlflcient  notice  to  pat  them  on  Inquizr  was 
a  queation  of  fact,  and  not  of  law.— G.  Amtman 
Ss  Co.  V.  Utsev.  (&  C)  18  a  K  848. 

6>  Land  was  levied  on  under  erootitloB  on  a 
Judgment  of  foreclosure,  and  a  olalm  waa  nutdo 
by  one  who  bad  purchased  from  one  O.,  the  lat- 
ter having  purchased  tbe  land  at  a  tax-sale  snb- 
sequeut  to  execution  of  the  mortgage^  Clalmaat 
admitted  that  he  had  paid  defandant  a  oonsidambl* 
amount  on  purchasing  from  O.  BM,  that  it  ma 
not  error  to  charge  tbe  Jury  that  if  they  bellerttd 
from  tbe  evidence  that  defendant,  for  the  pnx^ 
pose  of  defrauding  bis  creditors,  suffered  tba 
property  to  go  to  sale  for  taxes,  and  that  O., 
when  be  received  bis  deed,  knew  of  such  pnipoea. 
or  had  grounds  for  reasonable  suspicion  that  it 
existed,  and  If  tbey  further  believed  that  when 
tbe  deed  from  O.  to  tbe  olalmant  was  executed 
the  claimant  also  knew,  or  bad  grounds  for  roe 
sonable  susptoioo,  of  such  tmrpose  on  tbm  part  of 
defradant,  they  ought  to  find  that  the  tax  tltla 
was  void  as  against  the  plaintiffs  tn  ft.  /n.-^T- 
Ingstoo  r.  Wright,  (Oa.j  18  &  B.  BSl 

Wife  as  grantee. 

7.  The  faot  that  a  husband  retained  posseasion 
of  land  conveyed  by  him  to  his  wife  unmhis  dealli. 
being  consistent  with  the  nature  of  the  marrlaca 

relation,  is  not  a  badge  of  fraud.— Trustees  of 
WadswortbviUe  Poor  School  v.  BiysoD,  (S.  (X) 
18  S.  E.  619. 

8.  Defendant  was  tbe  Inventor  of  a  formula 
for  tbe  mannfactore  of  medicated  cigarettes.  A 
company  was  formed  to  manufacture  them,  and. 
In  consfderatiou  of  his  furnishing  bis  servloea 
and  formula  in  tbe  business,  a  number  of  tha 
shares  of  tbe  stock  were  issued  to  bis  wife,  for 
which  she  paid  nothing.  Defendant  waa  inaolv- 
ent  at  the  time  of  the  transaction,  field,  that  aiuA 
stock  was  suUect  to  tbe  payment  of  his  debta.— 
Markham  v.  Wbitehurst,  (N.  O.)  13  S.  B.  904. 

0.  Though  his  creditors  oould  hare  no  Ilea 
on  his  skill  in  tbe  manufacture  of  the  cigarettm, 
and  he  could  devote  auch  skill  to  the  support  of 
his  wife,  yet  he  could  not  sell  tbe  fomwla,  and 
agree  to  manufacture  under  1^  and,  by  having 
the  stock  which  he  received  In  payment  trans- 
ferred to  his  wife,  defeat  the  Tlgnts  of  his  cred- 
itors. Osborne  v.  WUkea,  18  &  B.  885,  106  N.  <X 
678,  dlsUnguished.— Markbam  r.  WUtehnrat,  (N. 
C )  18  8.  E.  904. 

10.  M.,  a  creditor  of  W.,  bought  at  execution 
sale  a  lot  belonging  to  tbe  latter  for  87,000:  In 
coDsideratEon  of  88.000,  advanced  for  tbe  beneiSt 
of  W.'s  wife  by  S.,  her  brother,  and  four  note* 
for  88,000  each,  signed  by  W.  and  bis  wife,  se- 
cured by  recoDveyance  in  trust,  M.,  In  pursuance 
of  a  previous  agreement  with  tbe  attorney  of  8>, 
conveyed  t^e  land  to  W.'s  wife.  W.  and  bis  wife 
conveyed  the  equity  of  redemption  to  S.  by  deed 
absolute  upon  its  noe  to  seoora  the  payment  of 
tbe  88,000  advanced.  Betd,  that  the  transaetl<ni 
was  not  fraudulent  In  law,  nor  'did  the  admitted 
facts  raise  a  presampUon  of  fraud;  but  it  waa 
proper  for  tbe  court  to  leave  tbe  jury  to  deter- 
mine whether  tbe  purchase  was  made  for  the  hoa- 
band  la  the  wife's  name  In  order  to  evade  the  pay- 
ment of  bis  debts,  and  whether  she  participated 
In  the  fraud,  or  she  or  her  agent  had  notioe  <tf  m 
fraudulent  purpose  to  defraud  the  husband's 
creditors.— Osborne  v.  WUkea,  (N.  C.)  18  &  ifi.  S85.. 

Secret  trusts. 

11.  Under  Code  17.  O.  I  1545,  providing  that 
fraudulent  gifts,  grants,  etc.,  shall  be  void  as  t» 

Sersons  who  "are,  shall,  or  might  be"  ttweby 
efrauded  of  their  claims,  a  graot,  made  in  con- 
templation of  Insolvency,  without  valuable  oon- 
sideration,  and  with  tbe  understanding  that  the 
land  should  be  held  fbrthebeneflt  ottlie  gruinv 
and  shielded  from  such  debts  as  he  than  owed  or 
ahoQld  inonr,  was  void  as  to  snbseqaeat  enA- 
ltors.-CleaMtUT.  OoMrt,  (M.  a>  US.  M,  m 
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IS.  Itww  Immaterial  ttuit  the  oonreyoDce  wm 
abw^te  on  ita  face,  and  oontainad  no  olaiue  of 
defeasance.— Clement  t.  Coaarti,       GL)  18  B.  B. 

Bi^tB  of  orediton. 

18.  Where  a  fraudulent  grantee  of  propert; 
has  sold  such  property  to  a  bona  fide  purchaser, 
and  realized  money  therefrom,  the  defrauded 
oredttor  may  hare  a  mon^  recoTwy  against  the 
^rchaser.— Blngold  r.  Suiter,  (w.  va.)  18  8. 

14.  A  oreditOT  oaniut  hsn  a  Jadgment  for  the 
recoreiy  of  money  aBainst  a  grantee  of  the  debtor 
on  men  raoof  that  the  oonveyanoe  w«8  fraudu- 
lant— fungoid  t.  Suiter,  (W.  Va.>  18  8.  B.  40. 

Bight  Of  grantor  to  set  np  illegality  of 
conTeyance. 

15.  Where  a  wife  aaes  to  reeorer  firom  her 
hasband  the  prioe  of  her  land  sold  by  hinif  which 
moaey  he  baa  retained,  and.  to  eetaUlsb  her  title 
to  the  land,  produces  a  deed  from  her  husband  to 
berself,  and  the  husband  in  bis  answmr  alleges 
that  the  deed  was  made  iu  fraud  of  ureditors, 
It  is  error  for  the  court  to  reject  evidence  tend* 
ing  to  nrove  the  husband's  allegation.  Skiif- 
BB^,  J^diaaenUug.-Hart  r.  Hart,  QS,  0.)  IB 

Aotiona  to  set  aside. 

16.  The  porchaser  at  execution  sale  of  land  of 
which  there  has  been  a  voluntary  conveyance  by 
the  Jndgmant  debtor  alnce  the  debt  was  contract- 
ed naa  sne  to  set  aside  anoh  conv^ance,  though 
he  had  actual  notiue  thereof  when  he  purchased, 
where  the  judgment  creditor  in  wtiose  oehsif  the 
land  was  sold  had  no  notiue  thereof.— HcOee  t. 
Jonea,  (8.  a)  18  &  E.  896. 

17.  Where  many  dronmstances  are  shown  tend- 
Ing  to  prove  that  conveyances  were  made  to  the 
wife  to  evade  the  payment  of  a  certain  debt  due 
from  the  husband,  it  Is  competent  for  him  to  show 
in  rebuttal  ttiat  no  volaotarily  allowed  the  judg- 
ment in  favor  of  that  creditor  to  be  renewed  after 
it  was  barred  by  the  statute  of  limitation,  —  Os- 
borne V.  Wilkes,  (N.  C.)  18  B.  ^  3S5. 

18.  Where,  in  an  action  by  creditors  to  set 
aside  as  fraudulent  an  assignment  of  a  life  In- 
surance policy  to  decedent's  brothers,  the  defense 
was  tlut  the  latter  had  theretofore  paid  anumber 
of  decedmt's  debts;  that  one  ol  them,  as  oo-ez- 
ecutor  with  him  of  their  tether's  estate,  was 
obliged  to  pay  large  sums  on  account  of  his  de- 
fault; and  that  the  sums  so  paid  were  a  Just  and 
fair  price  for  the  assignment,— evidence  as  to 
such  payments  was  material  to  prove  the  consid- 
eration for  the  assignment,  and  the  bona  flds 
character  of  tbe  transaction. — Watts  v.  Warren, 
(N.  C.)  18  8.  E.  m 

19.  In  a  creditor's  action  to  set  aside  an  as- 
signment for  fraud,  a  motion  was  made  to  have  a 
preferred  creditor  refund  to  the  assignee,  on  Uie 
grotuul  of  fraud,  a  payment  to  him  as  such  cred- 
itor. Aside  &MU  the  payment,  the  only  evidence 
In  support  of  the  motion  was  the  sworn  com- 

flaint,  which  alleged  that  the  payment  was 
rauduleat,  that  the  preferred  creditor  was  in- 
solvent, and  a  son  of  one  and  a  brother  of  the 
other  member  of  the  firm  which  made  the  assign- 
ment. The  members  of  sncb  firm,  the  assignee, 
and  the  preferred  creditor  all  denied  the  alleged 
fraud.  The  preferred  creditor  gave  evidence  as 
to  hi9  solvency,  and  claimed  that  the  payment 
was  made  for  an  honest  debt.  Held,  that  the 
motion  was  properly  denied. —Soathom  Iloar  Oo. 
v.  Mclver,  (N.  C.)  18  S.  B.  905. 

Erid'enoe. 

20.  In  an  action  to  set  aside  a  mortgage  of  a 
stoclE  of  goods  purporting  to  secure  81*^  as  in 
fraud  of  the  mortgagor's  creditors,  the  mortgagee 
testified  that,  before  and  at  the  time  of  the  execu- 
tion of  the  mortgatre,  he  loaned  the  mortgagee 
11,000,  and  agreed  to  advance  the  remaining  KOO 
afterwards,  and  that  be  estimated  the  value  of  the 
•tock  of  goods  at  ti,iWO.  Then  waa  other  evl- 
denoe  that  tbe  goods  were  worth  only  ISUO.  The 
mortgage*  did  not  ahow  where  lie  obtained  the 


money  alleged  to  have  been  loaned,  and  the  taz< 
books  did  not  show  tbat  he  owned  any  property 
during  the  year  before  or  the  year  after  the  sze- 
ontion  of  the  mOTtgage.  The  mortgage  was  not 
recorded  for  mote  than  two  months,  and  after  tb» 
hill  to  set  it  aside  had  been  filed.  The  note  se- 
cured was  i>ayable  9  months  aftw  date,  and  there 
was  no  stipulation  that  It  should  bear  interest  bo- 
fore  maturity.  Held,  tiiat  the  evidence  vras  suffl* 
eient  to  snstaln  a  finding  of  actual  fraud,  which 
shonld  vitiate  the  mortgage  in  toto,  though  mrt 
of  the  debt  secured  was  bona  jide.— Kea  v.  Bp- 
stein,  (Ga.)  18  a  B.  sia. 

21.  A  debtor  in  Texas  gave  a  bill  of  sale  to  a 
creditor  in  that  state  of  his  interest  in  his  fa- 
ther's estate  in  Georgia.  Before  an  attorney  in 
Georgia  could  collect  the  same,  the  administra- 
tor was  garnished  by  another  creditor.  The 
debtor  then  gave  his  first  creditor  34  notes,  aggre- 
gating the  amount  of  his  indebtedness,  dated  la 
1887raae  in  SO  days,  but  in  fact  executed  In  Feb* 
ruat7,  1888.  The  debtor  went  to  Georgia  osten- 
sibly on  other  business,  bnt  returned  withont 
attending  to  it,  after  summonses  were  served  up- 
on liim  in  a  Justice  court  on  each  of  the  S4  notes, 
Beld  sufQclent  to  sustain  a  finding  that  the  Judg- 
ments were  obtained  by  oollusion,  to  defeat  the 
righta  of  the  garnishing  oredltor.— Beaoh  t.  At- 
kinson, (Oa. )  IB  B.  E.  ML 


QABNISHMENT. 
See,  also.  AttaOment;  Wrttt. 
Property  suUjeet  to. 

1.  Where  one  person  takes  out  a  policy  of  in- 
snranoe  on  the  goods  of  another,  the  polioy  is  the 
property  of  him  to  whom  it  is  issued,  and  cannot 
be  subjected  to  garnishment  as  a  liability  on  tbe 
part  of  the  company,  in  caae  of  loss,  to  the  owner 
of  the  goods.— Tim  v.  Franklin.  (Ga.)  18  S.  B. 
259;  Levi  v.  Same,  Id. 

5.  A  power  of  attorney  authorising  one  to  col- 
lect a  fire  insurance  policy,  payable  to  tbe  assured, 
accompanied  by  oral  instructions  to  apply  the  pro- 
ceeds, when  ooUected,  to  a  debt  due  by  the  assured 
to  the  attorney  In  fact,  does  not  operate  as  a  trans- 
fer of  such  policy  to  the  latter,  or  prevent  the 
money  due  on  such  policy,  and  still  in  the  compa- 
ny's hands,  from  being  reached  by  a  garnishment 
sued  out  in  favor  of  another  creditor  of  tbe  as- 
sured.—Greenwood  v.  Boyd  &  Baxter  Furniture 
Factory,  (Ga.)  13  S.  B.  13i 

8.  When  the  payee  of  a  bill  of  exchange  in- 
dorses it,  ''For  deposit  to  tbe  credit  "of  himself,  the 
proceeds  belong  to  him,  and  are  subject  to  garnish- 
ment for  his  debt  in  the  hands  of  a  third  indorsee, 
to  whom  the  bill  was  indorsed  by  Ute  second  io- 
dorsee  "For  collection"  to  his  own  account,  aa 
tiie  third  indorsee  is  tlie  mere  agent  for  ooUecttoa 
for  the  payee.— Freeman  t*  Biohange  Bank,  (Ba.) 

18  s.  B.  leo. 
Zilen. 

4.  Code  W.  Va.  c.  108,  %  9,  provides  that  the 
lien  of  an  attachment  served  on  a  garnishee  be- 
gins with  the  service  of  the  attachment.  Boc- 
tion  14  provides  that  If  It  appears  on  examina- 
tion of  the  garnishee  tbat  at  or  after  the  service 
of  the  writ  be  was  indebted  to  the  defendant,  or 
bad  in  his  control  any  goods,  eta,  belonging  to 
defendant,  the  court  may  order  him  to  pay,  etc. 
Held,  that  an  attacbment  served  on  a  garnishee 
binds  debts  existing  or  effects  in  the  garnishee's 
hands  at  the  date  of  service  ol  the  attachment, 
as  also  debts  arising  or  ^ects  coming  to  the 
hands  of  tbe  garnishee  until  the  answer  of  such 
garnishee,  but  not  later  than  sach  answer. — Bin- 
gold  v.  Suiter,  (W.  Va.)  18  &  K.  4& 

Parties, 

6.  Where  one  person  takes  cut  a  policy  of  In- 
surance on  the  goods  of  another,  the  policy  can- 
not be  held  to  be  the  property  of  theowner  of  the 
goods  in  a  garnishmMit  proceeding  without  mak- 
ing the  holder  of  the  policya  partythereto.— Tla 
TTWukUn.  (Ga.)  18  B.  £.  860;  Lev*  r.  Sama^  li. 
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INDEX 


aiFTB. 

Between  hasband  end  wife,  lea  BwAemd  and 

Wife,  21-aS. 

Xvidence. 

In  order  for  the  heir  of  a  deceased  donee  to 
«et  np  a  deed  of  gift  made  to  her  by  her  father,  tt 
1h  not  necessai?  that  It  should  appear  that  the 
donee  or  her  neir  ever  had  possession  of  the 
premises,  or  that  either  of  them  ever  had  actual 
oi^^^of  the  deed.— Blalook  v.  Milaad,  (Ga.)  18 

GRAin)  JXTBT. 
Powers  of  special  jury. 

Under  Acta  Va.  1889-00,  p.  91,  providing 
that  at  least  seven  of  a  regular  grand  jury  must 
conoor  in  finding  an  iudlotment  in  any  case, 
while  In  the  oaae  of  a  special  grand  Jury  only 
Ave  of  Its  members  need  concnr,  there  li  no 
ground  for  holding  that  an  Indictment  for  a  capi- 
tal felony  can  be  found  only  t>y  a  regular  grand 
r—- Lylea  v.  Commonwealth,  (Va.)  lA  S.  B. 


aXX  ASBIAN  AND  W  AilD. 

Aooounting. 

1.  Qnder  Code  N.  C.  |  1401,  providing  that 
^'vouchers  are  presumptive  evidence  of  disburse- 
ment" by  a  guardian,  snob  vonchera  must  state 
with  reaioDaDle  partlcnlarltr  their  purpose,  on 
what  account  they  were  mode,  and  the  time  when 
made,  so  that  It  may  appear  that  the  expenditure 
WW  Effuper.— UcLean  v.  Breece,  (N.  0.)  18  B.  E. 

a.  A  decree  approving  tbe  accocnts  of  a 
guardian,  but  failing  to  direot  bow  ceruln  mon- 
«n  in  bank  are  to  be  disposed  of,  and  bow  costs 
tnereafter  accruing  are  to  be  provided  for,  is  not 
flnaL  but  Interlocntory-— W'hitehead  v.  Bradley, 
(VaO  18  B.  B.  1S5. 

Sale  of  irard's  realty. 

8.  A  purchaser  at  a  void  guardian's  sale  can- 
not recover  the  laud  from  one  holding  the  legal 
title,  and  he  cannot  complain  of  a  decree  direct- 
ing a  sale  of  the  property,  and  a  return  to  him  of 
ttie  purchase  money,  mth  Interest— Doolqy  v. 
BelL  (Oa.)  IS  8.  E.  m. 

4.  VVTiere  land  Is  sold  by  one  professing  to  act 
as  guardian,  who  in  fact  is  not,  for  the  reason 
that  his  appointment  was  void,  the  sale  is  liice- 
wise  void,  and  passes  no  title  to  the  purchaser, 
although  he  buys  in  good  faith,  and  without  act- 
ual notice  of  ai^  defect  tnthegnai^lan's  appoint- 
ment or  bis  authority  to  aeU.— Dooley  v.  Bell, 
(Ga.)  18  8.  B.  884. 

5.  Code  Va.  i  30O9,  provides  that  the  circuit 
court  may,  on  the  application  of  a  guardian, 
order  the  sale  of  an  Infant's  real  estate,  when 
it  shall  be  necessary  fur  his  proper  maintenance 
and  education,  and  may  also,  from  time  to  time, 
make  such  decrees  as  are  proper  to  secure  the 
due  expenditure  of  the  proceeds.  Held,  that 
ancb  authority  must  be  given  before,  and  not 
after,  such  ezpeoditures  are  made;  and  there- 
fore, when  a  guardian,  without  first  obtaining 
an  order  for  that  purpose,  makes  such  rapendl- 
tnres,  the  court  hns  no  authority  afterwards  to 
ratify  the  same.— Whitehead  v.  Bradley,  (Va.)  18 
S.  E.  105. 

0.  Where  the  pordiase  money,  nnder  an  order 
directing  the  sale  of  an  infant's  real  estate,  is  paid 
to  an  unbonded  ccanndsslonnr,  who,  without  pre- 
vious sanction  of  fho  court,  pays  the  same  to  the 
Infant's  guardian,  and  a  petition  Is  then  flled 
against  the  purchasers  to  show  cause  why  the 
property  should  not  be  resold,  and  alleging  the 
gnsdrdian's  insolvency,  an  objection  that  the 
remedy  against  the  guardian  and  his  sureties  was 
not  first  exhausted  comes  too  late  when  made  for 
the  first  time  In  the  appellate  court.— Whitehead 
T.  BrwUey,  (Va.)  18  ^  B.  195. 

HarmleM  Biror. 


Hearsay  Evidence. 

Bee  Evidence,  19-19. 

HIOHWAT& 

Obstruction  by  railroad  company,  see  Nuieanee,  1. 
Railroad  crossiogs,  see  Railroad  Compani€»,  18. 

Dedioatlon. 

1.  A  railroad  oompany  owned  a  dgbt  of  way 
of  100  feet  on  each  aide  of  its  track.  Afterwards 
a  city  was  laid  oat,  the  principal  street  of  which 
crossed  the  track.  The  city  had  not  aoqnirfd 
tbe  right  to  use  the  property  of  the  railroad  com- 
pany for  the  street  either  by  deed  or  by  prescrip- 
tion, but  tbe  company  aoqulesoed  tor  a  number  of 
years  in  its  use,  and  maintained  a  crossing  of  the 
track  for  the  nss  of  tbe  city.  The  court  below 
held  that  the  oondnot  of  the  oompany  amonnted 
to  a  dedication  of  the  street  to  the  city,  and  en- 
joined the  oompany  from  oonstruoting  switching 
tracks  across  uie  street,  on  the  ground  that  it 
would  inoonvmlence  the  publio.  Held,  that  the 
oourt  did  not  abuse  Its  discretion  In  granting  the 
inunction.— Brunswick  &  W.  B.  Co.  v.  City  of 
WayoTMA.  (Oa.)  18  B.  £.  835. 

EstabUshment—Appeal. 

2.  An  appeal  from  an  order  of  the  county 
commissioners  establishing  a  publio  road,  and 
directing  a  jury  to  be  summoned  to  lay  it  out  and 
assess  damages,  may  be  taken  as  wall  after  ttas 
confirmation  of  the  repf>rb  of  the  ]urv  as  before. 
— Lambe  v.  Love,  (S.  C.)  IS  &  B.  m 

Levy  of  road-tax. 

8.  Under  the  general  law  of  Virginia,  the 
board  of  supervisors  of  Palaakl  county  were  given 
authority  to  assess  and  levy  a  road  tax  on  prop- 
erty In  thecounty,  including  ttietownof  Pulaski, 
not  only  on  the  fourth  Monday  of  July,  but.  if 
not  done  then,  as  soon  thereafter  as  practicable 
daring  the  tax  year.  Act  of  February  22,  1S9U, 
which  took  eflTeot  from  its  passage,  maAe  tbe  town 
a  separate  and  distinct  road -district  of  the  coon- 
ty,  and  provided  that  no  rood -tax  should  be  levied 
on  the  property  within  the  limits  of  the  tovrn, 
except  by  the  town  oouncil,  which  tax  should  be 
expended  on  streets  and  ruaOs  within  the  limits 
of  the  town,  under  the  direction  and  supervision 
of  the  council.  Held,  that  the  act  of  February, 
1H90,  repealed  the  general  law  in  so  far  as  the 
latter  authorized  the  board  of  supervisors  to  levy 
a  road-tax  on  property  in  the  town,  and  after  its 
passage  they  had  no  authority  to  levy  such  tax 
for  tbe  tax  year  beginning  on  the  first  Mondsy 
of  July,  1889.  and  ending  the  first  Uondoy  of 
July.  1890.— Bertha  Zlno  Co.  r.  Board  Sup'xs 
Pulaski  County,  (Va.)  18  8.  E.  74a 

Fftiliire  to  work  on  road. 

4.  A  warrant  simply  charged  that  defendant 
willfully  refused  to  attend  and  work  on  tbe  pub- 
lic road  after  being  lawfully  warned,  contrary  to 
the  statute,  etc.,  but  did  not  negative  the  pay- 
ment of  one  dollar  indischarge  of  his  liabititvto 
perform  the  labor.  Held,  tbat  a  motion  in'ar- 
rest  of  judgment  should  have  been  allowed.— 
Btate  V.  Neal,  (N.  C.)  IS  8.  E.  784. 

5.  la.  proceedings  before  a  jostioe  of  the 
peace,  a  warract  that  charges  that  defendsot 
was  liable  and  duly  assigned  towork  on  a  publie 
road  specified;  that  he  was  within  tbe  ages  of 
18  and  45  years;  that  he  was  duly  summoned  to 
work  on  that  road  at  the  time  specified;  and 
that  be  willfully  and  unlawfully  failed  and 
omitted  to  work  as  he  waa  bound  to  do,  etc,— 
sufllolently  discloses  an  offense,  under  Act  N.  C. 
1885,  o.  134. -State  v.  Baker,  (Tf.  C.)  18  &  E.  214. 

6.  Where,  under  a  road  law  (Acts  N.  C. 

o.  134,  S  B)  requiring  the  township  trustees  to 
''divide  their  respective  townships  into  suitable 
road-districts,"  and  to ''furnish  each  supervisor 
with  a  plat  of  bis  district,  *  it  appeara  that  do 
new  division  was  made,  bat  Ibat  tb«  toostees 
"adcmted  the  districts  of  the  old  board"  of  sa- 
perruora,  created  under  Code,  S  9014.  ■naklBg 
nub  alterations  as  tiiey  thought  adviaabU^  allot- 
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-ttng  awtain  fums  to  %  McUon, "  aod  thst  no  map 
•or  plak  WM  fonilibed  to  the  aupenriion,  snoh 
-dlTlrani  hito  mcUoiib,  and  assignment  of  the 
bjmda  liable  tonMdseiVlce,  is  sufficiently  definite 
to  fix  the  datr  and  liability  of  the  defendant  for 
a  refusal  to  work  it— State  t.  Baker«  {S.  0.)  18 
4.B.914. 

7.  It  ai^peared  from  the  evidence  of'  the  sa- 
perrUor  that  he  personally  notified  defendant  to 
work  on  the  road:  that  be  told  him  to  meet  him 
-"at  Banter's  branch  to  work  the  road"  on  the 
mornings  speoifled,  but  without  mentioning  any 
-Toadi  that  defendant  had  prevloasly  received  a 
like  notice  to  work  the  same  road,  and  had 
worked  as  directed.  Held,  that  the  notice, 
thongb  Informal,  was  sofBolent.— Stats  t.  Baker, 
(H.  C.)  18  B.  B.  814. 

Obstruction. 

8.  An  indictment  charging  an  obstruction  of 
"a  certain  public  square  and  common  public 
'faigfaway, "  and  stating  facts  descriptive  of  Its 
location,  bounds,  the  uses  to  which  it  is  put,  and 
bow  and  where  it  was  obstructed,  clearly  charges 
but  a  single  offense. — State  v.  Saatman,  (N.  C.) 
IS  S.  E.  1019. 

9.  The  pabUo  sgtiare  of  a  county  around  and 
ftlMDt  the  court-house  Is  a  highway,  and  to  ob- 
stmct  it  is  indictable  ondor  &>de,  f  9066,  inflioO 
ing  a  penalty  for  the  obstf  nction  of  highway— 
SUtev.  Eastman,  (N.  a)  18  B.  £.  1019. 

10.  An  Indictment  against  a  railroad  company 
'Obarged  it  with  obstructlog  a  public  highway  by 

? lacing  In  and  across  the  mghway  certain  plank, 
he  evidence  showed  that  the  company's  road 
where  it  crossed  the  highway  was  aboutlU  incbes 
above  the  highway,  and  tbatone  of  the  planks  used 
to  ralne  the  highway  to  a  level  with  the  railroad 
bud  slid  down,  leaving  a  hole  about  eight  incbes 
deep.  Held,  that  tiie  variance  was  fstal.— State 
Koanolra  JEUilroad  A  Lumber  Oa..tS.  C.)  18  & 
E.  719. 

Defective  highways. 

11.  Where  one  receives  Injuries  from  defects 
In  a  road  which  ii  a  deviation  from  the  regular 
highway  laid  out  by  the  overseer  of  the  road- 
bonds  at  the  suggestion  of  the  neighbors,  and 
without  the  authority  of  the  county  commission- 
ers, who  alone  are  empowered  by  law  to  alter 
highways,  he  cannot  recover  against  the  coun- 
ty under  Oen.  St.  S.  C.  S  1037,  which  provides 
tuat  "any  person  who  shall  receive  bodl^  injury 
•  «  •  through  a  defect  in  the  r^wlr  of  a  high 
way  *  •  •  may  recover  in  an  action  against 
the  county,"  eto.— Hill  t.  lAurens  Coonty.  IS, 
C.)  18  a  B.  81& 


HOMBSTBAI). 

Bights  of  diToroed  wifd  In,  see  IHooroe^  7. 

In  generaL 

1.  Possession  by  the  husband  with  the  wife, 
he  being  the  head  of  the  family,  is  presamptivo- 
iy  his  iMssession ;  and,  If  the  premises  uocnpied 
be  homestead  property,  the  creditor  of  the  wife 
Is  chargeable  with  construotive  nottoe  of  its 
homestead  character,  though  the  formal  paper 
title  be  in  the  wife.— Broome  v.  Davis,  (Ga.)  IS 
&  B.  749. 

S.  Homestead  property  ouuot  be  charged  with 
claims  against  it  by  attachment,  and  a  sale  of  it 
under  attachment  for  such  claims  ia  Told."-Btims 
T.  Lewis,  (tia.)  IS  8.  E.  123. 

In  partnership  property. 

8.  A  homestead  may  lawfully  be  assigned  to  a 
partner  out  of  partnership  property;  and,  where 
all  the  partners  gave  their  assent  at  the  time  of 
the  allotment,  a  orecUtor  of  the  partnership  can- 
not attack  the  validity  of  the  proceedings,  and 
aubject  the  land  assigned  to  a  Judgment  In  his 
favor. -MoMillan  v.  Parker,  (N.  C.)  18  8.  IL  7M. 

Bights  of  .wife  and  children. 

4.  wnereahomestead  isset  apart  to  amotber 
ana  am  ohlMwn,  on  the  ground  that  tiiey  are 
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minors,  the  fact  that  thereafter,  and  before  h» 
came  of  age,  one  of  the  children  became  imbecile 
and  dependent,  will  not  keep  the  homestead  alive 
after  tae  mother's  death,  and  the  attainment  of 
their  majority  byalltheouldien.— Noilr.  Brook* 
ban,  (Oa.)  IS  S.  E.  2S3. 

5.  Const.  N.  C.  art  10,  S  a,  m^vides  that 
"every  homestead,  *  *  *  not  exceeding  In  valne 
one  thousand  dollars,  to  be  selected  "  by  the  owner, 
or,  in  lieu  thereof,  any  town  lot,  with  the  build- 
ings thereon  of  llkevalue,  owned  and  occupied  by 
him,  shall  be  exempt  from  debt;  and  section  8 
provides  that  the  homestead,  after  the  death  of 
the  owner,  shall  be  so  exempt  during  the  minor- 
ity of  any  of  his  children.  Held,  that  when  a 
man  dies  without  having  had  a  homestead  al- 
lotted, and  dower  is  assigned  to  the  widow,  the 
minor  children  are  not  entitled  to  homestead  in 
lands  covered  by  the  dower.  Following  Watts  v. 
Leggott,  60  S.  G.  107.— Graves  v.  Hines,  (N.  a) 
18  S.  K  16. 

6.  A  homestead  was  set  apart  to  a  widow,  as 
the  head  of  a  family  consisting  of  herself  and  a 
minor  child,  out  of  her  deceased  husband's  es- 
tate. The  homestead  was  subsequently  sold  hy 
order  of  court,  and  one  claiming  under  the  adult 
teirs  Of  the  husband  brougbc  an  action  against 
the  purchaser  to  oontaat  his  title  as  to  the  share 
of  such  heirs  which  woold  aoome  to  them  after 
the  widow's  death.  Beld  that,  as  the  widow  did 
not  take  the  homestead  as  her  own  Individual 
share  of  the  realty  belonging  to  her  husbuid's 
estate,  evidence  was  not  admissible  to  show  that 
the  homestead  was  not  more  than  her  own  inter- 
est In  the  estate  woald  have  amoonied  to.— Fleet- 
wood r.  Lord,  (Oa.)  18  8.  B.  674. 

Conveyance. 

7.  Land  paid  for  with  homestead  land  Is 

homestead  property,  though  the  deed  be  taken 
in  the  name  of  the  wife,  when  It  should  have 
been  taken  in  the  name  of  the  husband:  and  the 
homestead  right  can  be  asserted  against  the 
wife's  mortgagee,  with  notice  of  the  homestead 
character  of  me  land. — Broome  v.  Davis,  (Ga. ) 
13  B.  E.  la. 

8.  The  fact  that  a  deed  by  a  husband  and 
wife  recites  on  its  face  that  the  property  had 
been  set  apart  as  ahomestead  will  not  defeat  the 
deed  as  a  conveyance  of  the  wife's  prior  title  to 
the  premises,  if  It  does  not  appear  to  whom  or 
as  whose  property  It  had  been  so  set  apart,  and 
If  it  was  execatea  In  another  state,  and  no  actual 
occupation  of  the  property  as  a  homestead  then 
or  previon^y  Is  shown,  and  if  it  does  not  appear 
that  the  grantors  then  or  afterwards  resided  in 
Georgia.— Pakner  v.  Smith,  (Ga.)  18  8.  B.  956. 

9.  Code  Oa.  }  2025,  declares  that  the  sale  of  a 
homestead  under  an  order  of  court  "shall  operate 
to  pass  to  the  purchaser  the  entire  interest  and 
title  of  the  beneficiaries  In  the  exempted  prop- 
erty, and  also  the  entire  interest  and  title  owned 
before  the  exemption  was  made  by  the  party  out 
of  whose  estate  the  property  was  so  exempted. " 
Held  that,  where  a  homestead  has  been  set  apart 
to  a  widow,  as  the  head  of  a  family  consisting  of 
herself  and  minor  child,  out  of  her  deceased  hus- 
band's estate,  and  the  adnlt  heirs  have  acqui- 
esced in  the  same,  a  subsequent  sale  of  the  home- 
stead, under  said  section  8025,  transfers  to  the 
purchaser  not  only  the  title  of  the  widow  and 
minor  child,  but  that  of  the  estate,  so  as  to  bar 
the  rights  of  the  adult  heirs,  and  all  persons 
claiming  under  them ;  their  rights  being  trans- 
ferred to  the  property  in  which  the  proceeds  of 
the  sale  were  invested.— Fleetwood  v.  Lord,  (Ga.) 
18  B.  E.  671. 

10.  Where  a  debtor,  after  Judgment  has  been 
rendered  against  him,  conveyed  by  voluntaiy 
deed  land  in  which  he  is  entitled  toa  homesteao, 
(Code  Oa.  I  20i0,)but  has  never  parted  with  pos- 
session, he  is  still  entitled  to  the  exemption  as 
against  a  sale  of  the  land  by  vlrtod  of  the  Judg- 
ment; no  present  interest  or  estate  In  land  be- 
yond that  Implied  In  the  fact  of  possession  being 
requisite  to  sustain  the  claim  of  exempttoo,  as 
against  a  debt  or  lien  inferior  to  the  exemption 
right— Pendleton  r.  Hooper,  (Oa.)  18  8.  B.  318. 
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AbaDdonineiit. 

11.  The  homestead  Interest  1b  land  Is  tarml- 
uteS  byowner'sremoral  from  the  state.  Bank  r. 
Bmiaaou,  78  Ga.  48iS,  followed.— Jackson  T.  Da 
Bose,  (Ga.)  IS  &  bTviS. 

Siile  tmder  ezeoutloii. 

19.  Where,  after  a  leyy  apoa  luid,  an  apptloa- 
tloQ  Is  made  for  homestead,  and  pendingr  the  ap- 

filicstion  the  laud  is  sold  by  the  sberift  under  the 
erj,  wita  notice  to  the  purchaser  of  the  pead- 
anc;  of  the  application,  he  acquires  the  whole  In- 
tmrest  of  the  defendant  tn  execution,  aablect  to 
the  iaoumbranee  of  the  homestead  afterwards 
assigned,  and  on  theezpiratlon  of  thathomestead 
Interest  Is  entitled  to  toe  possession  of  the  prem- 
Ises.  Clakk,  J.,  dissenting,  tinice  v.  Xwar.  19 
B.  B.  1067,  86  Ga.  697,  followed.— Jabkson  T.  Du 
Bose,  (Ga.)  18  8.  B.  916. 

18.  A  parchaser  at  execution  sate  ef  land 
which  the  judgment  debtor  claims  exempt  as 
his  homestead  has  the  bnrden  of  showing  that  he 
is  within  Const.  N.  C.  art.  10.  |  4,  which  per- 
mits the  sale  of  a  homestead  to  satisfy  a  me- 
chanic's lien;  and  where  the  record  of  the  action 
In  which  the  execatlon  was  iraaed  shows  tha^ 
the  action  was  brought  for  work  and  labor,  and 
tiie  lu^pnent  itseli  oontalna  nothing  ahowlng 
that  It  was  obtained  in  proceedings  to  enforce  a 
mechanio*s  Ueo,  a  reoital  in  the  ezecntion,  com- 
manding the  olBcer  to  sell  thepropertyowned  by 
the  lodgment  debtor  at  the  time  plalntlfEs  *'flled 
their  lien,  **  is  not  sufl^ent  to  show  that  the  sale 
took  place  to  enforce  a  me6haiUc*s  lien.— HdfU- 
lan  T.  Farinr,  (N.  a)  18  &  B.  78L 


HOMIOIDB. 
Attempt  to  poison,  see  Fotmu 
Hiirder. 

1-  One  witness  testified  that  on  the  retnm  of 
defendant,  Uie  wife  of  deceased,  with  one  L., 
from  a  dance,  where  they  had  clandestinely  gone, 
defendant  Induced  her  husband  to  go  to  the  door, 
where  L.  shot  him.  Another  witness  testified 
that  defendant  told  her  that  she  got  L.  to  kiU  her 
husband.  Therewas  evidence  that  L  had  threat- 
ened to  kill  deceased,  with  whom  he  had  been  on 
bad  terms,  growing  out  of  the  Intimacy  of  and 
defendant.  Held,  that  the  evidenoe  warranted 
a  conTiotlon.— Lashley  7.  Commonwealth,  (Va.) 
18  a  £,  608. 

9.  On  indictment  tM  murder  it  appeared  that 
during  a  tiuarrel  between  defendant  and  deceased 
thu  latter  spoke  insultingly  of  defendant's  wife, 
and  called  defendant  a  wef,  murderer,  and  fu- 
gitive from  justice;  that  dexendaot  procured  a 
gun,  and  followed  deceased,  who  had  fled,  de- 
claring that  he  would  kill  him;  that  deceased 
secreted  himself  in  a  house,  and  defendant  waited 
for  him  outside  with  the  gun  all  night;  that  on 
another  occasion  ha  songht  deceased  out,  declar- 
ing ao  intention  to  kill  bUn,  that  about  four 
wet^ks  after  the  qoarrel,  while  deceased  was  in 
the  house  of  his  former  wife,  quarreling  with 
her,  defendant  went  there  and  killed  him.  Un- 
der deceased  was  found  an  old,  nnosed,  and  un- 
loaded pistol,  which  could  not  have  be^  used; 
and  defendant  t^tifled  that  when  he  shot  de- 
ceased the  latter  was  advancing  on  him  with  the 
pistol,  but  he  was  contradicted  by  other  wit- 
nesses. Held,  that  the  court  properly  refused  to 
sat  aside  a  rcrdict  of  murder  in  the  first  degree. 
FAnifTLBROT  and  Hihtov,  JJ.,  dissenting.— Wat- 
son T.  Commonwealth,  (va.)  18  B.  B.  93. 

i.  Aa  instruction  that  If  defendant  was  act- 
ing in  tbe  heat  of  passion,  engendered  by  the 
slanderous  words  spoken  of  his  wife,  and  if 
sufficient  time  bad  not  elapsed  for  his  passion  te 
cool  and  subside,  the  killing  was  murder  in  the 
second  degree;  but  that  It  was  murder  In  the  first 
degree,  if  sufDoIent  time  had  elapsed  for  his  pas- 
sion to  subside,  and  if  lie  aftenrards  went  after 
deceased  with  a  deadly  weapon  for  the  porpose 
of  kllUng  him  on  account  of  the  slandaroiu  words, 
anddUUdU  bin  wiUIttU;  awl  with  iuUm  aad 


premeditation,— Is  proper.  PAtrSTLMBOTand  Hnv- 
TON,  JJ.,  dissenting.— Watson  v.  Cocamonweftlth. 
(To.)  IS  8.  B.  92. 

i.  Deceased  and  others  liad  ooma  to  defand- 
amt's  hoosa  to  arrest  him  tor  a  fiskour  oommittad 
in  that  oounty,  and  iot  which  be  iiad  been  In- 
dicted three  years  before.  When  they  crdered 
the  door  opened,  the  only  response  was  from  a. 
little  giri  that  nobody  was  in  there.  Deceased 
Qi«i  entered,  saw  d^endant,  and  told  him  to 
np  and  consider  himself  under  arrest.  Ha  cud 
noti,  howeva,  annonnca  that  he  was  an  offloer. 
Beld  that,  as  by  Code  Oa.  i  4794,  a  ^Ivalb  par- 
son may  arrest  one  who  bas  committed  a  felony, 
and  is  escaping  or  attempting  to  escape,  and  do- 
fendant  knew  deoeased'a  purpose,  his  killing  d«- 
ceased,  by  resisting  and  shooting  him,  eonatl- 
tnted  murder.— Sndling  t.  State,  (Ga.)  18  a.  X. 

S.  On  indictment  for  morder.  a  physietan 
testified  that  he  had  examined  deceased,  and 
thought  death  resulted  from  wounds  which  htt 
found  on  his  head.  A  witness  testlfled  that  de- 
fendant confessed  to  Mm  that,  with  others,  he 
went  to  deceased's  store,  and  struck  him  on  the 
head,  and  killed  him,  and  that  acompanlon  threw 
a  mattress  on  bim  and  Ignited  it.  He  also  teati- 
fled  ttiat  defendant  stated  that,  after  the  mnt- 
tress  was  fired,  he  heard  deoeased  groan,  bat  it 
apj>eared  that  defendant  was  at  the  time  one- 
third  of  a  mile  away,  witb  the  wind  blowing 
towards  deceased.  Hetd,  that  the  Jury  were  jua- 
tifled  iu  finding  that  death  was  caused  by  the 
woands  on  the  head.— Costia  riwmiiiiii  mini  III 
(Va.)  18  a  B.  78. 

0-  In  a  murdertrial  thaevldence  showed  that 
defendant  went  witb  his  gunte  a  certain  orchard, 
of  which  he  and  deoeased  each  oocopled  a  part, 
to  gather  apples,  accompanied  by  his  two  ohil 
dren,  aged  10  and  19  yeurs.  DecMsed,  also  oar 
rying  a  gun,  followed  not  for  hehbid.  An  «nl 
mosity  had  existed  for  some  time  between  tbem, 
aad  eacbbad  threatened  to  kill  theotber.  A  few 
hours  later  the  dead  body  of  deceased  was  found 
in  the  highway,  near  the  orchard  fence,  with  the 
top  of  his  head  crushed,  a  huUet  wound  In  his 
bKk,  and  his  gun  lying  near,  broken  and  empty. 
A  witness  for  the  pi-osecation  testified  that,  from 
a  mountain  tbroe-fonrths  of  a  mile  away,  he 
heard  defendant  swearing,  then  two  reports  of  a 
gun,  and  saw  a  man  run  and  disappear  la  the 
orchard.  The  children  both  testified  that  they 
were  witb  their  father,  and  that  he  did  not  shoot; 
but  that  two  shots  were  fired  at  him  bysome  un- 
seen person.  Held,  that  the  evidence  wa*  in- 
snfflcient  to  warrant  a  verdict  of  murder  iu  the 
second  degree,  and  a  new  trial  will  be  granted. 
—Tucker  v.  Cktmmonwealth,  (Va.>  13  S.  £.  298. 

7.  Though  one  ma^  have  a  pistol  at  a  church 
In  violation  of  Code  Go.  i  4SSa,  and  though  ha 
may  handle  tne  pistol  negligently  and  discharge 
It  Intentionally,  thereby  committing  accidentally 
a  homicide,  yet  this  is  not  necessarily  murder.  li 
may  be  involuntary  manslaughter  in  the  commis- 
sion of  an  unlawful  act,  and  the  question  would 
depend  upon  whether  it  was  a  reckless  or  only  a 
negligent  shooting.— Fool  v.  State,  (Ga.)  18  S.  & 
656. 

8.  One  of  tbe  questions  in  grading  the  homi- 
cide being  as  to  whether  the  pistol  was  reckless- 
ly fired,  with  criminal  indifference  to  the  conaa- 
quences,  it  was  not  necessary,  in  order  to  eonsti- 
tute  the  offlnise  of  murder,  that  the  aoouscd 
should  have  been  engaged  In  an  unlawful  act  at 
the  time  of  Aring  it— FDol  T.  State,  (Ga.)  IS  8. 
B.  656. 

— —  Instructions. 

9.  When  the  evidence  shows  conoluslvely  tiiat 
defendant  bandied  bis  pistol  In  such  a  re^lesa 
manner  as  to  make  it  dangerous  to  by-standers, 
the  court  properly  refnsed  la  cbarge  Code  Ga.  | 
4S0S,  relating  to  the  law  of  homicide  by  mlsad* 
venture.— Fool  v.  Stete,  (Go.)  18  S.  B.  ue. 

10.  On  an  Indictment  for  murder  it  is  not  error 
to  <di8rge  that  tite  law  inters  malice  from  tha 
nnlawfol  nsa  of  a  deadly  weraon  resnlttaiB  In 
dflath.-8tite  t.  LnraUaT^  oja  8.  &  ttSb 
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11.  ButoMe  to  an  ant»wfiil  aot,  and  when  one. 
tn  attempting  to  ooinmitsui(dde,teke*  the  Ufe  of 
moother,  It  i»  murder.— Stale  t.  honOtt  (S.  C.)  18 

IS.  On  a  nmrdsr  trial  It  appeared  that  defend- 
ant was  en^TBoed  in  building  a  fenoe  on  his  land, 
vhlob  he  had  removed  from  the  line  between 
bim  and  deceased,  contrary  to  the  prohibition  of 
the  latter,  olthoue^  the  fenoe  was  owned  by  de- 
fendant Deoeased'B  son  testified  for  the  state 
that  deceased  came  up  to  the  draw-bars,  and  an 
ttlteraation  ocoiUTed,  m  which  the  lie  was  s|lTen 
and  returned,  and  that  thereupon  defendant  drew 
his  pistol,  and  shot  deceased,  who  was  nnormed 
and  standing  still.  The  defense  proved  that,  as 
soon  as  the  lie  was  passed,  decoued  assaulted 
defendant,  inflicting  injuries  upon  him  with  a 
knife,  and  that  he  retreated,  whoi  thus  attacked, 
about  nine  steps  from  the  draw-bars  to  a  fenoe, 
and,  while  warding  blows  from  the  knife,  drew 
his  pistol,  and  flred  the  fatal  shot.  Hela  error 
to  instruct  that  defendant  was  guilty  of  murder 
if  deceased  was  going  from  the  dmw-bars  to- 
wards his  home,  and  defendant,  advancing  towairds 
him,  drew  a  pistol,  which  he  had  concealed  about 
his  person,  and  shot  him,  he  neither  making  nor 
attempting  to  make  on  assault,  since  there  was 
no  evidence  that  defendant  either  norsued  the  de- 
fjeased,  or  had  concealed  the  plstoL — Horil  T. 
Commonwealth,  (Va.)  U  B.  £.  896. 

aCansIanghter. 

18.  "So  words,  however  opproTirious,  famish 
ButBcient  provocatloa  to  reduce  a  killing  with  a 
deadly  weapon  from  murder  to  manslaughter. — 
Btate     Levelle,  (H.  a)  18  ».  E.  819. 

14.  On  trial  for  bomldde,  the  evidence  for  the 
state  made  out  a  case  of  murder.  The  evidence 
for  defendant  shewed  that  defendant,  on  being 
ran  over  by  two  men  at  a  dance,  told  them  to 
watch  out  or  he  would  cripple  somebody:  that 
a  woman  thereupon  hit  at  him  several  times  with 
a  torch,  and,  on  defendant's  making  a  motion  as 
if  to  strike  her,  deceased  came  up  witb  a  pistol, 
and  said  he  would  take  her  part;  that  deceased 
snapped  the  pistol  at  defendant,  and  shot  at  him 
twice  after  he  got  into  ttie  yard ;  that  defendant 
came  back  into  the  house,  and,  when  deceased 
advanced  on  him  with  pistol  In  hand,  dropped 
On  bis  knees  and  shot  deceased.  Held,  that  the 
evidence  warranted  a  verdict  of  voluntary  man- 
■langhter.— Jones  v.  State.  (Qa.)  13  S.  E.  591. 

15.  Defendant  and  deceased  met  after  worh 
hours  to  Qght  in  accordance  with  an  agreement 
made  earher  In  the  day,  when  deceased  had 
dunned  defendant  for  money  and  cursed  him. 
The  wound  from  which  deceased  died  was  a  cut 
in  the  bowels.  Besides  this,  he  received  a  cut 
In  the  right  shoulder,  and  one  in  the  left  arm, 
all  made  with  a  knife.  Defendant  received  some 
bruises,  and  had  the  skin  on  his  head  torn  some- 
what, but  was  not  severely  Injured.  There  was 
no  witness  at  the  commencement  of  the  fight, 
which  started  behind  a  sbed.  The  evidence  for 
tbe  state  was  that  when  first  seen  deceased  was 
ronning  witb  nothing  In  bis  hands,  and  defend- 
ant was  running  after  him  with  a  knlfb  in  his 
hand;  that  wboi  defendant  overtook  deoeaaed 
the  latter  picked  up  a  stone,  and  threw  it  at  de- 
fendant: that  deceased  slipped  and  fell,  and  de- 
fendaht  Jumped  on  him  and  cut  him.  Defendant 
testified  that  when  they  met  for  the  fightdeceased 
hit  him  on  the  head  with  a  plow-point,  and  be 
fell,  and  deceased  got  on  him,  and  he  then  cut 
deceased;  that  he  then  ran,  and  deceased  threut- 
•ned  to  knock  his  brains  ont  if  he  made  another 
move;  that  deceased  hit  him  on  the  shoulder 
with  a  rock,  knocking  him  down;  and  that  he 
then  out  deceased  in  the  bowels,  as  the  latter 
reached  for  some  oUier  implement;  and  that  he 
then  got  up  and  ran,  witb  deceased  after  blm. 
fiisM,  that  the  evidence  was  sulSolent  to  sus- 
tain a  verdict  of  voluntary  manslaughter.— Bob- 
crtson  V.  State,  (Oa.)  18  S.  B.  696. 

Self-defense. 

10.  On  a  murder  trial  It  speared  that  defend- 
flat  was  flDgasetl  la  buUding  a  fenoe  on  his  land. 


which  he  baa  removed  from  the  Una  betwem 

him  and  deceased,  contrary  to  the  prohlUUoa  of 
the  latter,  although  the  fenoe  waa  owned  by  da- 
fendant.  Held,  that  the  removal  of  the  fenoe, 
notwitbstanding  the  prohibition  of  deceased,  was 
not  an  unlawful  aot;  and  It  was  error  to  oharge 
that  if  defendant  built  ic  upon  the  line,  so  thatlt 
rested  partly  on  the  land  of  each,  and  it  had  been 
used  as  a  line  fenoe  for  a  number  of  years,  and  do- 
ceased  had  notified  defendant  not  to  remove  it, 
and  that  defendant,  arming  himself  with  a  pis- 
tol, went  to  the  fence  to  remove  it  by  force,  tt 
neoeasaE7,  and  did  remoro  It.  be  was  guilty  of 
an  unlawful  act,  and  if,  while  nmoving  It,  a  con- 
flict ai'oae  on  aooount  thereof,  in  which  defend- 
ant killed  deceased,  then  defendant  cannot  avail 
himself  of  the  plea  of  necessary  self-defense.— 
Hash  T.  (Aunmonwealth,  (Va.)  18  8.  B.  888. 

17.  It  Is  error  to  charge  that  "a  man  cannot  in 
any  oase  justify  the  killing  of  another  upon  the 

firetense  of  self-defense  unless  he  be  without  fault 
n  bringing  the  necessity  of  so  doing  upon  him- 
seir, "  since  the  instruction  does  not  distinguish 
between  controversies  provoked  in  order  to  fur- 
nish a  pretext  for  killing  and  those  provoked 
without  such  felonious  Intent— Hash  T.  CkuBmoa- 
woalU),  (Va.)  18  a  E.  898. 

18.  It  was  errcff  to  refuse  to  charge  that  tbe 
accused  must  have  been  without  fault  in  bringing 
on  the  combat,  and  must  not  have  provottea  it, 
or  produced  the  ocoaslon  fOr  the  IdUlng  of  da- 
eeased;  but  if  he  was  ao  at  ftralt,  or  provoked 
the  combat  or  produced  the  occasion  In  order  to 
have  a  pretext  for  the  killing,  vet,  if  he  fairly 
declined  the  combat  by  retreating  as  far  as  u 
oould,  and  then  killed  deoeased  in  lelf-defeuaeL 
he  is  not  guilty.- Hash  r.  Commonwealth,  (Va.) 
18S.  B.  898.  —1  1' 

19.  wnera  an  instruction,  asxed  by  defendant, 
tnat  If  deceased  hod  threatened  to  kill  him,  and 
the  threats  were  made  known  to  him,  and  If,  be- 
fore the  fatal  shot  was  flred,  deceased  did  some 
overt  act  from  which  defendant  oould  reasonably 
infer  tbat  he  latended  to  execmto  the  threato,  the 
jEiiling  would  be  excusable  hondoide,  Is  modified 
by  the  insertion  of  tbe  olause,  "and  that  defend- 
ant killed  deceased  to  t»eventhim  from  killing 
him,  or  doing  him  great  bodily  hwrm, "  defendant 
cannot  complain,  since  the  modification  could  not 
injure  him.  Fadhtukot  and  Histon,  JJ.,  dis- 
senting.—Watson  V.  Commcmwealth,  (Va.)  18  8, 

Eh  itSi. 

20.  An  instruction,  asked  by  defendaut,  that 
If  he  went  to  the  bouse  where  the  killing  oc- 
curred to  stop  a  quarrel  between  deceased  aiid 
deceased's  wife,  and  to  demand  an  apolcwy 
for  slanderous  words  iwevloasly  spoken  by  de- 
ceased, and  if,  when  he  attempted  to  do  so,  de- 
ceased attacked  him  with  a  deadly  weapon,  the 
killing  of  deceased  is  not  murder,  is  properly 
modified  by  requiring  that  defendant  shall  have 
gone  to  the  bouse  for  the  purpose  of  "peaceably'* 
stopping  the  quarrel,  and  demanding  an  apology. 
Fauntlerot  and  Hinton,  JJ.,  dissenting.— Wat- 
son V.  Common wealtli,  (Va.)  18  S.  E.  23. 

31.  Code  Oa.  1 4687,  provides  that.  In  a  orlmi- 
iwl  oaae,  the  prisoner  shall  have  a  right  to  main 
a  statement,  not  under  oath,  in  his  defense,  to 
have  such  force  as  the  Jury  may  see  tit  to  give 
it,  and  that  the  Jury  may  believe  such  statement 
in  preferuQce  to  the  sworn  testimony  in  the  case. 
Held,  that  on  a  prosecution  for  murder,  where 
tbe  prisoner's  statement,  If  true,  makes  a  case 
from  whieh  the  Jury  may  conclude  that  tbe  kill- 
ing was  la  self-defense,  though  the  sworn  testi- 
mony is  inconsistent  tlierewlth,  tt  is  error  to  re- 
fuse an  instrnotion  on  self-defense,  requested  in 
writing  at  the  prooer  time  by  defendant's  coun- 
sel. Hayden  v.  State,  69  Ga.  783,  foUowed. 
Darby  r.  State,  79  Ga.  04,  8  8.  B.  6f»,  distin- 
guished.—Underwood  V.  8Ute,  (Oa.)  18  &  E.  SSa. 

Asaault  with  intent  to  kilL 

23.  Where  the  testimony  of  defendant  and  that 
of  tbe  other  witnesses  upon  a  trial  for  assault 
with  Intent  to  kill  failed  to  show  that  defendant 
ahot  at  a  person  under  the  fear  that  such  peraon 
WM  about  to  eommit  a  felonious  ossauU  upon  tiim. 
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tfe  was  nonecesBary  for  the  ooort  to  charee  that 
defendant  was  not  Justlfled  in  shootine  nnless  he 
had  reasonable  grounds  to  apprehend  that  sach 
an  assault  was  about  to  be  committed. —Brantlej 
T.  State,  (Oa.)  IS  S.  E.  257. 

28.  In  a  prosecution  for  a  secret  assault,  the 
prcsecntor  testified  that  he  was  fired  on  in  the 
eveniQK  b}'  some  one  standing  behind  a  fence  >ix 
feet  distant,  whose  size,  hei^t,  oomplezion,  and 
appearance  were  those  of  defendant;  that  at  the 
time  of  the  shootingit  was  possible  for  witness  to 
■ee  a  man  plainly  SO  yards  distant;  and  that  the 
■hlrt  worn  byhia  assailant  was  tbe  Bsme  as  that 
worn  by  defendant  at  the  prelimiDary  hearing,  two 
days  afterwards.  Itwasalsoshownthatthetracks 
made  by  the  assailant  corresponded  with  the 
shoes  worn  by  defendant  Held,  that  the  evi- 
dence identifying  defendant  was  sufBt^Mt  to  war- 
rant its  submission  to  the  Jurr,  and  that  a  ver- 
dict of  guilty  would  not  be  dutnrbed.-— State  t. 
Telfair,  (N.  C.)  18  S.  B.  m 

Indictment. 

S4.  A  loint  indiotmentfor  murder  is  stiflloient- 
ly  definite  as  to  the  persons  charged  with  the 
crime,  where  a  comma  Is  inserted  between  the 
names  of  defendants,  although  tbe  word  "and" 
Is  omitted.— Hash  v.  OommonweaLth,  (Va.)  IB  S. 
E.  896. 

Eridenoe. 

25.  Upon  an  Indictment  in  the  form  prescribed 
by  Code  W.  Va.  1887,  c.  IM,  |  1,  for  murder, 
which  does  not  prescribe  any  mode  of  killing, 
the  state  may  prove  any  manner  of  killing  at 
different  manners  of  Inltiug.— Htato  T.  Morgan, 
(W.  Va.)  IS  S.  K  885. 

36.  At  the  trial  of  an  Indictment  for  murder, 
a  witness  testified  to  tbe  good  character  of  de- 
fendant tar  peaoeableness,  and  that  be  had  never 
heard  of  defendant  having  a  difDculty  before. 
Held,  that  he  might  be  asked  on  cross-examina- 
tion if  he  had  never  heard  of  defendant's  shoot- 
ing any  one  before,  and  if  he  had  never  heard  of 
his  shooting  a  man  in  another  state. — Ozbum  v. 
State,  (Oa.)  13  S.  B.  247. 

27.  On  indiotment  for  murder,  whore  defend- 
ant testifies  that  he  killed  deceased  because  he 
bad  spoken  insultingly  of  his  wife,  he  may  be 
asked  on  cross-examination  whether  the  womun 
was  lawfully  married  to  htm.  Fauntlkrot  and 
HiNToK,  JJ.,  dissenting. — Watson  r.  Common- 
wealth, (Va.)  18  S.  B.  ». 

28.  Proof  that  deceased  died  from  wounds  on 
the  leftside  of  his  head  is  nota  material  variance 
from  an  allegation  that  the  wounds  were  on  the 
ri^t  8ide.>-Castis  r.  Commonwealth^  (Va.)  18  S. 
B.  7S. 

29.  On  a  trial  for  murder,  verbal  directions 
given  by  deoeaaed  to  his  brother  to  follow  ac- 
cused, and  see  that  he  did  not  leave  the  road  In 
which  the  homicide  shortly  afterwards  occurred, 
and  over  which  deceased  and  his  brother  were 
about  to  pass,  being  in  evidence,  tbe  state,  in  or- 
der to  show  that  this  request  was  meant  as  a 
precaution  for  defease,  and  not  as  a  measure  of 
attack,  may  prove  that  It  followed  and  was  con- 
nected with  a  suggestion  made  by  a  third  person 
that  the  aocusea  would  waylay  the  boys  to- 
nlfAtj  *■  though  tbe  accused  was  not  present,  and 
did  not  bear  the  conversation.— Ponder  r.  Btate, 
lOa.)  18  B.  B.  4M. 

30.  A  question  put  to  a  physician  examined  as 
an  expert,  whether  It  was  possible  for  deceased 
to  bave  infiloted  on  himself,  in  a  scuffle  wiUi  de- 
fendant, the  knife  wound  of  which  be  died,  is 
properly  excluded,  as  it  calls  for  the  opinion  of 
a  witness  in  a  matter  requiring  no  special  skill  or 
knowledge.  —Btate  v.  Bradley,  (8.  C.)  IS  S.  E.  315. 

81.  On  an  indictment  for  murder,  where  the 
evidence  for  the  state  is  entirely  circumstantial, 
evidence  Is  admissible  as  to  the  unnatural  be- 
bavior  of  defendant  shortly  after  the  homicide 
took  place.— State  v.  Brabham.  (H.  C.)  18  a  B. 
917. 

82.  Where  it  Is  shown  that  deceased  was 
killed  with  an  iron  ooupUng-pin,  and  a  witness 
haa  t^^tlfM  that  ha  taw  a  moa  who  looked  Ilk* 


defendant  drop  the  ids  near  t3ie  place  of  the 
homicide,  and  shortly  after  Ita  occurrence,  evi- 
dence is  admissible  tnat  such  a  pin  was  seen  near 
defendant's  bouse  the  day  before  the  homicide^ 
which  sbertly  disappeared  tberefnun.— State  T. 
Brabham,  (N.  a)  U  a  B.  S17. 

 Dying  deolaratl<nw. 

BS.  Dying  declarations  are  admissible,  on  an  in- 
dictment for  murder,  where  they  indicate  that 
deceased  fully  expected  to  die,  and  where  he  m 
fact  did  die  a  few  boozs  after  making  them.— 
State  V.  Bradley,  ^  a)  18  a  B  815. 

Instmotionfl. 

84.  On  a  murder  trial,  when  the  oonrt  falls 
to  charge  folly,  to  the  sausfactioa  of  counsel  for 
the  aoooaed,  on  the  priaoner'a  statement,  atten- 
tion should  oe  called  to  the  emlsaI«L-^PDoI  t. 
Btate,  (pa.)  IS  a  B.  560. 

85.  On  a  murder  trial,  a  request  to  charge 
with  reference  to  doubt,  with  no  qoallflcation  as 
to  the  doubt  being  reasonable,  was  properly  re- 
fused.—Fool  V.  State,  (Ga.)  18  a  B.  506. 

86.  On  a  mm^er  trial.  It  was  not  error  to  de- 
cline to  charxe  the  abstract  proposition  that, 
when  tbe  conduct  of  tbe  accused  is  equally  sus- 
ceptible of  two  constructions,  tbe  one  id  favcv  of 
the  bypothesis  of  innocence  is  the  one  that  ought 
to  be  adopted,  there  being  no  conduct  in  evidenoa 
specially  requiring  the  application  of  this  prin- 
ciple.—Pool  V.  State.  (Ga.)  13  &  B.  650. 

87.  On  a  mnrder  trial,  the  court  is  not  boand 
to  Instruot  the  Jury  that,  when  the  proof  In  tavoe 
of  defendant  Is  stronger  and  more  direct  than  the 
evidence  against  him,  there  is  room  for  doubt, 
and  he  oiigbt  not  to  be  convioted.— Pool  v.  Statey 
(Ga.)  IS  S.  B.  »6. 

88.  A  charge  which  Is  based  upon  and  recites 
the  evidence  for  the  state  Is  erroneous  In  failing 
to  recite  that  of  the  defense  also,  and  to  give  aa 
hypothetical  alternative  instruction  based  there- 
on.—Hash  V.  Commonwealth,  (Va.)  18  S.  B.  898. 

89.  At  the  trial  of  an  indictment  for  murder, 
defendant  requested  the  court  to  give  In  chaj^ 
to  the  ]ury  the  sections  of  the  Code  relating  to 
tbe  law  of  voluntary  manslaughter  and  of  Justifi- 
able homicide,  and  the  court  complied  with  tbe 
request  a^  made,  except  as  to  Jostlfiabla  bmnl- 
uide ;  It  plaln:^  appearing  that  In  no  view  of  the 
case  was  the  law  of  Justiflable  homicide  appli- 
cable. Held,  that  the  omission  was  not  error. — 
Ozbum  V.  Bute,  (Ga.)  IS  S.  E.  247. 

40.  On  a  trial  for  murder,  where  tbe  Judge  re> 
charges  the  Jury  wltboat  verifying  for  himself 
the  prisoner's  presence,  and  It  afterwards  ap- 
pears that  the  prisoner  was  In  an  adjoining  room, 
in  the  custody  of  an  officer,  and  did  not  know 
that  the  jury  was  being  recharged,  and  knowl- 
edge did  not  come  to  him  until  after  such  re- 
tharge  was  concluded,  a  new  trial  should  be 
granted.— Wilson  T.  State,  (Oa.)  18  a  £.  566. 

Arguments  of  oounseL 

41.  Tbe  Jury  in  a  case  of  murder  having  the 
right  to  avert  the  death  penalty  by  recommend- 
ing imprisonment  for  life  as  a  punishment,  It  is 
not  improper  for  the  prosecuting  counsel  to  argue 
Iwtore  them  tbe  propriety  of  their  making  such 
reoommendatlon.— Oabum  r.  State,  (Ga.)  18  a 
E.  a47.  ~»  V  # 

Beoommendation  to  meroy. 

42.  The  Jury  having  found  avardlot  lor  the  of- 
fense of  murder,  and  desiring  to  recommend  Im- 
prisonment In  the  penitentiary  tor  life.  It  was 
proper  for  the  court,  In  the  presence  of  the  Jury, 
and  at  their  request,  to  allow  this  recommendation 
to  be  put  in  proper  form  by  the  solicitor  general, 
and  thus  prepare  the  verdict  for  signature  by  the 
foreman.— Fool  v.  State,  (Oa.)  18  8.  B.  506. 

ZTew  triaL 

48.  A  statement  In  the  motion  for  a  new  trial 
that  the  oonrt  allowed  evidence  to  go  to  tbe  ]nrv, 
over  objection  of  defendant's  counsel,  relating 
to  a  subsequent  difBculty  with  another  party, 
wittiout  specifying  what  the  evidence  waa,  isDOt 
sulflciently  fall  and  certain  as  a  basis  for  asslgB- 
lug  eETor;  more  espeolally  where,  aooOMllof  !• 
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the  tdstimony  of  one  of  the  state's  wltseMes  as 
set  forth  in  the  brief  of  evldeaoe,  the  dllDculty 
with  the  third  person  was  apparently  a  pan  of 
the  rea  gaitcB  of  the  homiulde,  and  material  id 
determiBliig  whether  the  shooting  was  willful 
or  occidental.— Fool  t.  Btate,  (Oa.)  IS  B.  E.  658. 


HUSBAND  Aim  WITH. 

See,  also,  Divoree;  Dower;  Bomegtaid;  Mar- 

Allowance  to  widow  oat  of  husband's  estate,  see 

Executors  and  AdminislniUm,  26, 
Competency  as  witnesses,  see  Wilnets,  S. 
Conreyances  to.  surrivorship,  see  Tenancy  in 

Common  and  Joint  Tenancy,  1. 

Bstste  by  entireties— Llabm^  fbr  lus- 
band^s  debts. 

I.  Under  Code  C.  S  which  provides 
that  no  land  belonging  to  the  wife  shall  be  dis- 
posed of  by  the  husband  for  his  own  life  or  any 
less  term  without  her  assent,  and  that  no  inter- 
est of  the  husband  shall  be  subject  to  sale  to 
satisfy  any  execution  obtained  against  him,  a 
tract  of  land  held  by  the  husband  and  wife  by 
eatlretles  cannot  be  sold  on  execution  against  (he 
hnsbud  so  OS  to  pass  any  title  during  their  Joint 
llTea,  or  a*  against  the  wife  U  she  rarrlTea.— 
Braoe  v.  Sa«g,  (N.  a)  18  H.  B.  790. 

Iiisbllity  of  wtfiB — Ckmtraet  btfbre  mar- 
riage. 

3.  Where  a/eme  sole  employed  plaintiff,  end 
after  her  marriage  died,  plaintiff  has  an  action 
against  her  estate  before  a  Joatioe  of  the  peace 
for  aerrloea  rendered  before  the  marriage. — ^Se- 
ville T.  COKt  (N.  a}  18  &  B.  800. 

WiiiB's  ohoses  In  action. 

8.  Under  Iiaws  N.  T.  1884,  o.  881,  inrovidiDi 
that  a  married  woman  may  contract  as  if  she 
were  »feme  sole  except  where  the  contract  Is 
made  with  her  husband,  she  is  bound  by  the  in- 
dorsement of  a  note  executed  by  her  husband  to 
her  order,  and  by  her  indorsed  for  his  accommo- 
dation. Following  Bank  7.  SnUfen.  7  N.  T.  S. 
600.— Tarlor  T.  Sharp,  fN.  a)  18  S.  E.  188. 

4.  where  in  a  stu>e  u  whioh  the  common  law 
obtains,  the  husband  permits  his  wife  to  relinquish 
her  right  to  ber  choses  in  action,  and  unites  with 
her  in  a  disposition  of  tbem,  he  constitutes  himself 
a  trustee  for  her  benefit  in  respect  to  the  proper^, 
and  cannot  recover  it  back  from  the  person  to 
whom  he  and  she  have  paid  it  over  on  the  ground 
that  it  was  his  by  right  of  marriage.— Taylor  t. 
Slkes.  (N.  C.)1SS.E.186. 

Wife's  separate  estate. 

B.  Where  a  wife's  earnings  were  allowed  to 
eocamnlate  with  her  employer  for  the  express 

gurposeof  providing  a  fund  forthe  purchase  of  a 
ome  for  her,  and  the  husband,  both  before  and 
after  the  purchase,  always  spoke  of  the  money 
as  hers,  and  never  on  any  occasion  as  his  own, 
the  inference  Is  irresistible  that  he  had  given  it 
to  her,  though,  under  the  law  as  It  then  stood, 
It  could  not  have  become  hers  in  any  other  way ; 
and  the  fact  that  Uie  proper^  purchased  with 
>ncb  earnings  was  taken  In  the  nnsband's  name 
Is  not  snfBcient  to  overcome  the  andisputed  evi- 
dence of  his  declarations  that  it  was  paid  for 
with  his  wife's  money.— jjtrantbam  t.  Grantham, 
(8.  O.)  18  S.  B.  876. 

6.  A  sealed  Instrament,  execnted  In  18(S  by 
a  husband  to  an  administrator  acknowledging 
the  receipt  of  money  as  his  wife's  share  of  her 
parents*  estate,  which  he  bound  himself  to  re- 
torn  to  her  to  dispose  of  as  she  saw  fit,  sufBclent- 
ly  shows  an  intent  to  create  a  separate  estate  in 
the  money  in  his  wife,  and  his  marital  rights  do 
not  attaoQ  thereto.— Trustees  of  Wadsworthville 
Poor  School  T.  Bryson,  (S.  C.j  18  8.  B.  619. 

7.  A  htisband  who  paid  for  land  with  his  own 
money,  and  took  a  oonveyanoe  in  18St,  describing 
himsuf  In  the  deed  aa  trostee  for  his  wife,  ao- 
qnired  the  property  fbr  her,  and  ttbeoame  her  sep- 


arate estate,  boUi  legally  and  egattaUj.~^ftjtoii  t. 
Fayton,  (Oa.)  18S.  B.  127. 

 Charges  on. 

8.  A  bond  given  by  a  married  woman  to  se- 
cure the  payment  of  money  borowed  by  the  hna- 
band  for  his  own  use  is  void,  and  cannot  be  en- 
ttxoed  as  against  her  separate  estate.  — Griffin  t> 
Barle,  (8.0.)  IS  8.  B.  473. 

9.  A  husband,  representing  himself  as  agent 
of  his  wife,  made  an  application  in  the  name  of 
the  wife  for  a  loan  to  be  secured  by  a  bond  and 
mortgage  upon  her  proiMurty,  which  were  accord- 
ingly delivered  to  the  lender  by  the  husband, 
who  received  the  money.  The  wife  admitted  the 
execution  of  the  bond  and  mortgage.  Held,  that 
the  husband  was  acting  as  agent  for  bis  wife, 
and  the  lender  was  justified  in  presmning  that 
the  loan  was  for  the  benefit  of  her  separate  es- 
tate.—Hibemia  Sav.  Inst.  T.  Luhn,  (8.  C.)  18  & 
E.  867. 

10.  Where  a  married  wmnan,  either  directly 
or  through  her  agent,  borrows  money,  the  money 
so  borrowed  becomes  at  once  a  part  of  her  sepa- 
rate estate,  and  her  contract  to  rep^y  the  same  is 
a  contract  with  reference  to  her  separate  estate, 
which  may  be  enforced,  unless  It  is  shown  that 
the  lender  h^  notice  that  the  money  was  not  for 
her  use.— Hibemia  Sav.  Inst  t.  Lohn,  (a  a)  1» 
B.E.  867. 

11.  Under  Code  N.  C.  %  1839,  providing  that 
no  woman  during  her  coverture  shall,  without 
her  husband's  written  consent,  make  any  contract 
to  affect  her  real  estate,  ezoept  fbr  her  neoea- 
sary  personal  expenses,  etc.,  unless  she  he  a  free 
trader,  a  married  woman  is  not  liable  for  labor 
and  material  furnished  for  her  real  estate  tinder 
her  husband's  contract,  although  the  evidenoe 
tends  to  show  that  she  was  aware  of  said  con 
tract,  and  ratified  and  approved  it.  Farthing  v. 
Shields,  106  N.  a  288,  10  a  B.  998,  followed. 
-Weir  r.  Page,  (H.  C)  18  &  B.  778. 

 Conveyance. 

12.  A  conveyance  of  land,  executed  by  a  mar^ 
Tied  woman  in  payment  of  her  husband's  debt, 
though  declared  by  the  statute  absolutely  void. 
Is  only  so  as  against  her,  or  her  privies,  and  up- 
on her  or  their  election  to  treat  it  as  void;  cov- 
erture being  a  personal  privilege,  which  is  not 
available  in  behalf  of  a  stranger  to  her  Utle.— 
Palmer  v.  Smith,  (Oa.)  18  8.  E.  956. 

18.  Act  Va.  April  4,  1876,  provides  that  a 
married  woman  shall  have  power  to  make  a  con- 
tract for  the  disposition  of  her  separate  estate, 

f>rovided  her  husband  shall  ]oIn  therein.  The 
aw  in  force  March  1,  18H0,  provided  that  If  the 
wife,  "on  being  examined  privily  and  apart 
from  her  husband,  and  having  the  writing  fully 
explained  to  her,  acknowledged  the  same  to  M 
her  act,  and  declared  that  she  had  willingly  ex- 
ecuted  it,  and  does  not  retract  it,  such  privy  ex- 
amination, acknowledgment,  and  declaration 
shall  thereupon  be  recorded, "  etc.  Seld,  that 
a  certificate  reciting  that  a  husband  and  wife, 
who  executed  a  deed,  "personally  appeared  be- 
fore the  undersigned,  *  •  •  and  acknowl- 
edged the  same  to  be  their  act  and  deed,  the 
said"  wife  "being  examined  separate  and  apart 
from  her  husband,  to  the  effect  that  she  signed 
the  said  deed  willingly,  and  that  she  does  not 
wish  to  retract  from  it, "  though  insnfBcient  to- 
,  render  the  deed  a  Talia  instrument  at  codvbj- 
anoe,  still  renders  it  a  valid  execubny  contract 
of  sale.— Virginia  Coal  Jk  Iron  Co.  t.  Roberson, 
(Va.)  18  8.  Jfi.  860. 

Contracts  of  wife. 

14.  Where  a  married  woman,  not  being  a  free 
trader,  carries  on  the  business  of  msoufacturing 
on  her  own  property,  she  ma;  employ  the  husbana 
as  her  agent  to  manage  the  business,  and  the  fact 
that  she  employs  hfm  ratees  no  presumption  of  a 
purpose  to  defraud  bis  creditors,  but  It  is  oompe- 
ten^  in  trying  an  issue  of  fraud,  to  show  his  man- 
ner of  conducting  the  bortness.  —  Osborne  t. 
Wilkes,  (N.  C.)  18  S.  EL  886. 

15.  A  marnea  woman  cannot  make  any  Tslitf 
onttraot  of  snre^hiiK  bnt  she  can  enter  Into  lA 
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crMnsl  nndcrtaklag  to  pay  for  tbe  goods  bought 
cm  her  own  credit  for  the  use  of  her  son;  and  her 
separate  note  and  mortage  would  be  prima  facie, 
bot  not  conclusive,  evidence  that  her  relation  to 
the  debt  is  that  of  a  principal  and  not  that  ot  a 
BBxe^.— Flncb  t.  Bwel^,  (Os.)  18  S.  B.  660. 

16.  Ad  aooommodation  acceptance  by  a  married 
woman  acting  as  a  free  trader  under  Code  Oa. 
$1760,  providing  that  such  free  trader  *'Bhall  be 
liable  as  a/cmc  wole  on  allheroontracts,"  does  not 
bind  her,  as  section  1760  is  qualified  by  section  173S, 
providing  that  a  married  woman  "cannot bind  her 
Mparata  estate  by  any  contract  of  ■oretyshlp.  *^ 
Madden  t.  Blain,  <Ga.)  18  8.  B.  198. 

17.  Where  it  is  not  shown  that  goods  purchased 
by  a  firm  of  which  a  feme  covert  is  a  member  are 
Btill  in  the  posBession  of  the  firm  or  of  the /eme 
when  an  action  for  the  price  is  brought,  the  prln- 
dple  that  it  would  be  a  fraud  to  permit  her  to  re- 
tain the  goods  and  set  up  her  corertnre  as  a  de- 
fense does  not  apply.— Patterson  T.  Gooob,  CN.  0.) 
18  S.  E.  186. 

Horrlaga  settlements. 

18.  A  oonveyanoe  of  his  land  hy  a  husband  to 
Ms  wife  in  consideration  of  a  sum  received  by 
him  from  her  share  in  her  parents'  estate,  which 
he  agreed  to  return  to  her,  is  valid  as  a  settlement 
on  ber,  and  not  fraudulent  as  to  creditors,  and 
will  be  sustained  In  equity  as  such,  though  they 
were  incapable  of  contracnng  with  each  other.— 
Trustees  of  VTadsworthvIUa  Foot  School  v.  Sry- 
•on.  (B.  C.)  18  S.  B.  619. 

Id.  By  a  deed  of  marriage  settlement  a  wite 
gave  all  her  property  to  a  trustee,  "his  executors 
and  adminiatrstors, "  to  hold  the  same  for  her 
sole  use,  and  provided  that,  if  she  should  die 
during  covertui-e,  then  he  should  bold  it  to  the 
use  of  such  child  or  children  as  she  should  leave 
survivlttg  her,  for  them  and  their  "legal  repre- 
sentatives, **  unless  she  should  otherwise  direct 
by  will;  but  if  she  should  die  intestate  the  prop- 
erty should  become  the  property  of  the  husband, 
and  the  trustee  should  reconvey  to  the  wife  or  to 
the  husband,  or  the  survivor  of  them.  Held, 
that  there  was  sufficient  evidenoe  on  the  face  of 
the  deed  to  show  that  it  was  the  intention  of  the 
parties  to  convey  the  property  to  tbe  trustee  and 
his  heirs,  instead  of  his  personal  representatives, 
and  to  Insert  words  of  inheritance,  so  that.  In 
case  of  the  husband's  death,  after  the  death  of 
tbe  wife  without  issue  and  Inteatate,  the  prop> 
er^  should  go  to  his  heirs.— Hoore  T.  Qmnce, 
<If.  0.)  13  8.  E.  872. 

90.  A  marriage  settlement,  conveying  land  in 
trustforthe  Intended  wife,  afterreservingtbeuse 
of  the  same  to  tite  graotor  for  hia  life,  provided : 
"After  my  death  the  same  to  be  held,  used,  and 
oontToiled  for  the  benefit  of  tne  said  [the 
wife]  during  her  natural  life.  And,  after  the 
death  of  myself  and  the  said  I*.,  or  tbe  death  of 
myself  and  the  marriage  again  of  the  said  L.," 
then  the  property  to  be  divided  between  two 
granddaughters  and  tbe  said  L.  Held,  that  after 
uie  grantor's  death  his  wife  toolc  one-half  the 
land  in  fee,  which,  w  her  death  without  marry- 
ing, would  go  to  her  heirs.— Stafford  v.  Thomas, 
(Qa.)  18B.  S.  681. 

Conveyances  and  gifts  between. 

21.  Defendant  gave  one  W.  an  order  on  plain- 
tiffs lor  lumber,  and  in  payment  toolc  from  W.  a 
lot,  which  he  caused  him  to  convey  to  his  (de- 
fondant's)  wife.  Hdd,  that  the  trsjisactlon  waa 
a  gift  from  defendant  to  his  wife.— Clark  r.  Em- 
pire Lumber  Co.,  (Ga.)  18  B.  B.  886^ 

 Bights  of  third,  persons. 

39.  Id  Georgia  a  deed  of  gift  fromwlfeto  hus- 
band, duly  recorded.  Is  admissible  in  evideuoe 
In  favmr  of  a  third  person  who  has  loaned  money 
tm  the  faith  of  it,  without  affirmative  proof  that 
It  was  freely  and  voluntarily  executed,  and  not 
Obtained  by  undue  Influonce,  persuasion,  or  fraud ; 
the  presumption  being  In  favor  of  it«  validity.— 
Haddeu  t.  Larned,  (Ga.)  18  8.  B.  806. 

98.  Where  money  is  loaned  on  security  of  land* 
•onveyed  by  deed  of  gift  from  wife  (o  husband, 
whleh  deed  she  has  raUHed  before  delivery  of 


tbe  money,  the  fact  that  tbe  deed  or  tlie  ratlilaa* 
tion  was  obtained  by  the  htuband  by  ondne  ia- 
fluenoe  or  other  improper  meant  will  not  vltiata 
the  security,  unless  the  lender  liad  notios  Nien- 
of.— Hadden  t.  Larned.  (Oa.)  18  S.  B..808u 

Aotions— Jii8tlce*B  jnrfsdiotion. 

24.  Where  suit  is  brought  against  a  firm  befOra 
a  ]ustioe  of  the  peace,  and  after  apiieal  to  the 
superior  cojrt  it  appears  that  the  defendants  are 
husband  and  wife,  the  action  cannot  be  main- 
tained, since  the  Justice  could  have  no  Jorisdio- 
tion  of  a  Ifeme  covert-  —Patterson  v.  Ooocli,  pX. 
C.)  IS  8.  E.  m 

 Joinder  of  husband  and  wife. 

95.  Where  husband  and  wife  paid  their  Joint 
money  for  land  conveyed  to  the  wife  alone,  and 
it  turned  out  there  was  an  overpayment,  the  sum 
80  overpaid  may  be  recovered  back  in  a  Joint  ac- 
tion by  them  as  money  had  and  received  foctheir 
use.— CoIUns  v.  Powell,  (Ga.)  18  8.  E.  553. 

96.  The  statutes  of  Iforth  Carolina  only  oper- 
ate to  restrain  a  married  woman  from  disposing 
of  her  separate  property  by  contract  and  do  not 
prevent  the  wife  from  joining  with  her  husband 
In  an  action  for  the  conversion  of  her  personal 
property.— Blake  v.  Blackley,  (N.  a)  IS  S.  E.  7S6. 

 heading. 

97.  A  oomplaint  on  a  note  alle^ng  that  the 
maker  was  a  married  woman,  and  died  seised  of 
certain  propwW,  but  failii^  to  allege  that  aha 
was  competent  hy  statute  to  make  the  n^B,  or  to 
show  that  her  separate  estate  was  chargeable 
therefor,  does  not  state  a  oauae  of  action.  Msb- 
sixoK,  C  J.,  dissenting.— Baksr  ▼  Oarrla,  (X. 
C.)  18S.  B.  9.  ^  ' 

&&  In  an  action  against  a  married  woman  aa 
acceptor  of  a  bill  of  exchange,  a  plea  which  nei- 
ther admits  nor  denies  that  plaintiff  herself,  or 
any  one  as  her  agent,  accepted  the  bill  sued  on, 
but  sets  up  merely  that  ue  acceptance  is  not 
binding  on  her  for  the  reason  that  said  act  was 
not  in  her  legitimate  business  or  for  her  benefit, 
but  for  the  benefit  of  a  third  party,  and  without 
authority,  consent,  or  ratificauou  on  her  part,  Is 
InsufflclenL— Fowler  T.  Gate  Olty  Kat.  Banlc 
(Ga.)  18  a  E.  881. 

S9.  The  coverture  of  plaintiff,  which  does  not 
appear  in  the  complaint,  cannot  be  raised  on  a 

Elea  of  the  general  issue.— Beville  t.  Cox,  (K. 
L)  18  8.  a.  MO. 

Illegal  Coxudderatton. 

See  Contracts,  1. 

megitlinate  Children. 

Inheritanoe  by,  see  Dtsomt  and  IHvftibuMoil. 

Impeachment. 

Of  witness,  see  IHtness,  20-97. 

Implied  Tnuts. 

Bee  ZVwti,  8-7. 

Improvements. 

See  ESectment,  9. 

Imputed  Negligence. 

Sea  NegUaenoe,  B-tt. 

Independent  Contractors. 

See  Master  and  Senyant,  6-8. 

XNBICTMEZVT  AND  INTOBKA.- 

Bee,  also,  Criminal  Law,  4, 6. 

For  particular  crimes,  see  Adultery,  1 ;  Acrglanh 
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For  Bssaiat  wiUi  Intent  to  n^e,  see  Rape,  B,  ft. 
giving  liquor  to  voter  on  election  day,  see 

JSIectioTu  and  Voters,  8,  4. 
lUegBl  sale  of  Uqnor,  sm  IntoxicaUmg  Hq- 

uorst  7, 
nnlBance,  see  iVuimnoe,  1. 
resifttlDg  ofBcer,  see  ObstrucUna  JuMoe. 
slanderTng  innocent  woman,  tee  Libel  and 

Slander,  6,  7. 

ProBoontor. 

I-  It  la  no  osnaa  for  qtmshiDg  an  Indictment 
that  the  pnicecatfv  ia  m  iwmer  indictment  for 
the  same  offense  was  not  the  aame  as  the  prose- 
cutor in  the  pending  indictment. —Allgood  v. 
Btote,  (Ga.)  18  S.  B.  568. 

2.  Code  Va.  1887,  |  89B1,  providing  that,  "in 
m  prosecution  for  a  miademeauor,  the  name  of  the 
proeecutor,  if  there  be  one,  *  •  •  shall  be 
written  at  the  foot  of  the  presentment,  lodlot- 
ment,  or  inforrsiitlon, "  does  not  apply  to  an  In- 
dictment for  a^elony  fouud  by  the  grand  Ijry-— 
Thompson  T.  Commonwealth,  (Va.)  18  B.  B.  804. 

ConcluBion. 

8.  Each  count  in  an  Indictment  must  have  the 
conclnsion,  "against  the  peace  and  digni^of  the 
state, "  as  required  by  Const  W.  Va.  art  a,  | 
8,  or  it  is  fatally  defective,  and  advantage  of 
the  defect  may  be  talcen  for  the  first  time  la  this 
court.— State  v.  XcClung,  (W.  Va.)  18  a,  E.  «5i. 

Alder  by  verdict. 

4.  An  ob]ection  to  an  Indictment  for  resist- 
ing an  officer,  that  it  does  not  contain  tbe  war- 
rant or  name  tbe  person  whom  the  officer  was 
seeking  to  arrest,  cannot  be  raised  for  the  llrst 
time  in  arrest  of  Judgment,  after  the  merits  have 
been  passed  on  by  tbe  jury. —Stato  v.  Dunn,  (N. 
C.)  18  S.  E.  8tll. 

Indorsement. 

Of  notes  and  blUa,  see  NegotkibU  Inttniment$, 
2-6. 

INFANCY. 

See,  also,  Apprentioe;  Ouardian  and  Ward; 

Parent  ana  Child. 
Appointment  of  minor  as  deputy-sberifF,  see  Sher- 

iffit  and  Cmtatables. 
Injuries  to  children  on  railroad  track,  see  BaU- 

road  Companies^  50,  61. 
KHgligence  of  minor,  see  NegUgenee,  8. 
Sale  of  Uqoor  to  minor,  see  Intoxbsotififf  LiQ- 

uora,  t. 

Service  of  process  on  minor. 

1.  Code  N.  C.  8  217,  provides  that  a  snm- 
mons,  if  against  a  minor  under  the  ^  of  14 
years,  shall  be  served  on  the  minor  personally, 
and  aUo  on  his  father,  mothor,  or  guardian. 
Held,  that  where,  in  a  special  proceeding  to  sell 
a  testator^s  lands  for  the  payment  of  his  debts, 
service  of  summons  was  had  on  the  mother  of  a 
minor  defendant,  failure  to  serve  him  personally 
was  cared  by  section  887,  which  provides  that  in 
all  civil  actions  and  special  proceedings  pending 
on  the  14th  day  of  Marcti,  187V,  or  theretofore  de- 
termined, whOTeln  any  of  the  defendants  were 
Intents,  on  whom  there  was  no  personal  service 
of  tbe  summons,  the  proceedings  and  Judgments 
shall  bch  valid,  except  that  tbey  may  be  im- 
peached and  set  aside  for  fraud. — Carter  v.  Roun- 
tree,  (N.  C.)  18  8.  B.  71«. 

Liability  for  torts. 

3.  The  owner  of  a  horse,  having  rented  a 
warehouse  to  a  certoln  firm,  left  the  horse  wltn 
them,  and  used  tbe  horse  in  common  with  the 
firm.  A  clerk  of  the  firm  obtained  the  horse 
from  the  firm,  wltbout  the  knowledge  of  the 
owner,  to  drive  to  a  plonlc,  the  firm  tolling  him 
to  send  the  horse  back  If  he  had  opportunity, 
which  he  did  by  a  minor  not  In  the  employ  of  the 
firm  or  of  the  owner.  The  minor  left  the  horse 
standing  in  tbe  street,  and  it  ran  away,  and 
killed  plaintiff's  horse.  Held,  that  tbe  minor 
was  not  liable  since  no  <niwdlan  ad  Utm  had 
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Information. 

Bee  JMUdnuRt  and  Information. 

ZNJUNOnON. 

Against  ezecntion,  see  Execution,  18L 
To^abataUquwnnlaanee,  aea  IntaaieatlnoLtquon, 

Bights  enfbroed  and  vrongs  prevented. 

1.  A  petition,  asking  that  the  erection  of  a 
stairway  be  enjoined,  alleged  that  it  would  oc- 
cupy 8  feet  on  the  north  side  of  an  alley  *J0  feet 
wide,  onthesonth  side  of  which  petitioner  owned 
a  lot  and  house.  Defendant  alleged  that  ttie  al- 
ley was  only  13  feet  wide,  and  that  the  stoirway 
was  wholly  on  his  own  lot.  flis  deed  called  for 
a  lot  137  feet  deep,  to  an  alley  18  feet  wide. 
Bsld  that,  the  evidence  being  confllctins,  there 
was  no  abuse  of  discretion  in  denying  the  in- 
junction, on  tlia  ptmnd  tbat  it  hod  not  been 
shown  that  the  ground  on  which  the  stairway 
was  being  erected  had  ever  been  dedicatctd  to 
the  public  use  as  a  public  allay.— Bank  of  State 
of  Georgia  v.  Porter,  (Ga. )  13  S.  E.  660. 

8.  Where  defendant  obtained  a  license  from 
a  land  company  to  cut  Umber  from  its  land, 
knowing  at  toe  time  the  superior  rights  of  plain- 
tiff lumber  company,  and  such  license  is  revoked, 
defmdantwill  be  enjoined  from  further  cutting 
ard  removing  lumber. — Bruce  v.  John  L.  Roper 
Iiomber  Co.,  (Va.)  18  8.  B.  158. 

8.  Code  Va.  1 8376,  provides  that,  if  the  orig- 
inal papers  in  any  cause  be  lost  or  desuvyed, 
the  court  wherein  the  case  is  may  docirat  toe 
same;  and,  "on  affidavit  of  such  loss  or  destarae- 
tion, "  the  case  may  be  proceeded  In  upon  an  au- 
thenticated copy  of  what  is  lost  or  destroyed,  or 
proof  of  the  contento  thereof,  or  so  much  of  the 
eontento  thereof  as  may  enable  tho  court  to  de- 
termine tbe  oaae,  aa  If  tbe  papers  had  not  been 
lost  or  destroyed.  Held,  toat  where,  after  a  de- 
cree directing  a  sale  of  certain  lands  has  been 
rendered,  the  original  papers  have  beiAi  burned, 
and  a  completo  certified  office  copy  thereof  ob- 
tained from  the  supreme  court,  towhich  the  case 
was  taken  on  appml,  an  injonctiou  will  not  lie 
to  enjoin  such  sale,  on  the  ground  that  no  "affi- 
davit of  the  loss  or  destruction*'  was  filed,  where 
the  destruotion  was  alleged  in  complainant's  bill, 
supported  by  bis  affidavit,  and  admitted  in  de- 
fenoant's  answer,  supported  by  his  affidavit- 
Hudson  V.  Yost,  (Va.)  18  8.  B.  486. 

 Adequate  reme<^  at  law. 

4.  The  claimant  of  title  to  several  oontigoous 
tracts  of  land  cannot  enjoin  the  secretary  of  stato 
from  Issuing  grante  thereto  upon  void  entries,  on 
the  ground  that  they  will  prove  a  cloud  upon  hie 
title,  t}ecause  he  is  not  entitled  to  such  relief  un- 
less in  rightful  possession,  in  which  case  his 
remedy  at  law  is  adequate,  as  under  Code  K.  C. 
$  1277,  by  recording  surveys  of  their  outer  lines, 
so  as  to  exhibit  their  outer  boundaries  as  If  the 
whole  territory  were  one  tract  bis  possession  of 
one  is  possession  of  all,  enabling  him  to  redress 
an  Invasion  of  anv  of  them;  In  addition  to*which 
he  may  under  Code  N.  C.  §  2786,  bring  an  action 
In  the  superior  court  of  the  county  in  which  the 
land  lies,  to  repeal  and  vacate  grants  issued 
"against  lit  .v,  "  or  obtained  "by  talse  snggeMtion, 
surprise,  or  fraud.  "—McNamee  T.  Coke,  QX.  C.) 
13  B.  K  777. 

6.  An  injunction  will  not  lie  to  prevent  the 
enforcement  of  an  alleged  unlawful  ordinance, 
even  to  prevent  an  apprehended  breach  of  tbe 
pAace  and  arrest,  in  case  of  a  violation  of  the  or- 
dinanoe,  there  being  adequate  remedy  at  law.— 
Wardens  of  St.  Peter's  BplaccMlChnroh  t.  Town 
ot  Washington,  (5.  a)  18  8.  E.  TOO. 

Temporary  Injunction. 

6.  It  is  no  abuse  of  discretion  for  the  court  to 
refuse  an  Interlocutors  injunction  prohibiting  the 
husband,  from  whom  his  wife  has  separated,  from 
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occupyinff  her  property,  of  which  he  was  in  pos- 
session when  she  separated  from  him. — Fayton  t. 
Fayton,  (Oa.)  13  S.  B.  127. 

7.  A  majority  ol  the  complainants  having 
voted  la  favor  ol  the  approval  of  a  local  school 
law,  and  all  of  them  bavinff  acquiesced  in  the  re- 
■att  of  the  election  until  alter  a  school  was  estab- 
lished and  put  into  operation,  an  interlocutory  in- 

1 unction  restraining  the  collection  of  a  tax  author- 
zed  by  the  local  law,  and  levied  for  supporting  the 
public  school  STBtem  provided  for  by  said  law,  ts 
groperly  denied.— Irvin  v.  Gregory,  (Ga.)  18  B.  E. 

's.  A  temporary  Injunction  restralnteg  the  eon- 
■truction  of  a  side  track  for  a  steam  railway  In  the 
at^ts  of  a  city  may  be  granted  at  the  instance  of 
a  citizen  alleging  speoial  damage  to  bia  land  in  the 
yieinity  of  the  anisanoe,  and,  tibough  the  evidence 
be  coDilicting  as  to  whether  he  wilfsastain  special 
damage  or  not,  the  discretion  of  the  judge  in  grant- 
ing the  injunction  will  not  be  controlled  unless 
abased.— Savannah  A;  W.  R.  Co.  T.Woodruff, (Oa.) 
18  8.  E.  156. 

9.  It  Is  DO  legal  bar  to  an  injunction  restrain- 
ing the  oonstnictlon  of  aide-traolis  In  the  streets 
that  plaintiff  may  have  acquired  his  tiUe  to  adja- 
cent property  from  collateral  motives,  and  very 
recently  before  tbe  work  oomplaiaedot  began.— 
Savannah  ft  W.  R.  Co.  T.  Woodraffl,  (Oa.)  US.  E. 

m 

Pleading. 

10.  Where  a  petition  by  the  manufacturer  of  a 
oortain  medicine  to  enjoin  a  person  who  owned  a 
large  quantity  thereof,  which  had  been  in  a 
burned  building,  alleged  that  the  medicine  had 
a  large  sale;  that  It  was  composed  of  vegetable 
substances,  and  that,  by  reason  uf  the  great  heat 
to  which  It  bad  been  sabjectad,  Its  medloinal 
properties  were  dissipated,  and  that  the  sale 
thereof  under  petitioner's  trade-mark  would  cause 
great  damage  to  petitioner's  business;  but  failed 
to  allege  that  defendant  was  insolvent,  or  to 
show  wherein  petitioner  would  suffer  irrepara- 
ble injury,  or  wherein  tbe  medicine  had  lost  its 
virtue,— tbere  was  no  abuse  of  discreUoo  In  deny- 
ing the  Injunction,— Swift  Specific  Co.  T.  Jacoto, 
(Oa.)  18  8.  E.  64S. 

11.  One  agiUost  whom  an  injunction  ts  prayed 
may  in  his  answer  set  up  that  he  did  the  acts 
complained  of  as  agent  for  another,  and  this  is 
no  cause  for  striking  his  answer.— Cobb  T.  Ifogue, 
(Oa.)  MS.  E.  688. 

 Verification. 

12.  The  refusal  by  a  Judge  of  the  superior 
court  to  hear  and  determine  a  petition  for  in- 
junction, and  tbe  appointment  of  a  receiver,  be- 
fore the  same  has  been  verified  as  required  by 
law,  was  not  error. — Boykln  v.  Epstein,  (Ga.)  13 
8.  E.  16. 

IS.  Though  Acts  1887,  p.  M,  requires  a  pell- 
lion  for  an  injunction  and  a  receiver  to  be  veri- 
fied, yet,  where  tbe  verification  is  imperfect,  as 
where  it  is  only  on  information  and  belief,  the 
deficiency  may  be  supplied  by  affidavits  at  the 
hearing  in  case  the  presiding  judge  shall  think 
proper,  in  tbe  exercise  of  his  discretion,  to  pro- 
ceed on  the  defective  verification.  —  Martin  v. 
Burgwyn,  (Qa.)  18  B.  B.  958. 

Praotice. 

14.  After  a  full  hearing  on  an  application  for 
temporary  injunction,  and  after  the  judge  has 
announced  bis  purpose  to  deny  the  injunction, 

glaiiitiff  still  has  the  right  to  dismiss  his  bill. — 
ryaut  v.  Jones,  (Go.)  13  S.  E.  630. 

15.  It  ia  discretionary  with  the  judge  sitting 
at  chambers,  upon  an  application  for  injunction, 
to  reopen  the  case  for  more  testimony,  uiwn  dis- 
covery of  additional  witnesses  by  one  of  the  par- 
ties after  argument,  and  while  holding  up  the 
matter  for  decision. — Electric  Rv.  Co,  v.  Savan- 
nah, F.  &  W.  Ry.  Co.,  (Ua.)  13  S.  E.  513. 

10.  Tbe  fact  that  some  of  the  defendants  in  a 
suit  for  an  injunction  failed  to  answer  does  not 
make  it  an  abuse  of  the  court's  discretion  to  re- 
fuse the  Injunction  as  Uf  all. — Cobb  v.  Hogue, 
(Ga.)  18  S.  B.  flSIL 


17.  Error  cannot  be  predicated  on  an  order  In 
chambers  refusing  an  Injunction  which  does  not 
decide  the  merits  of  the  main  case,  though  tbe 
reason  for  the  refusal  was  that,  according  to  the 
court's  view  of  the  merits,  there  was  no  ground 
for  the  injuiutlon.— Bease  Dot»on,  (S.  C)  13 
B.  B.  580. 

 BiBsolntlon. 

18.  Where  a  creditor  flies  s  bill  attacking  tbe 
validity  of  an  assignment  for  the  benefit  of  cred- 
itors on  the  ground  that  a  preferred  claim  to  tbe 
debtor's  mother  Is  fictitious,  and  that  tbe  mother 
was  In  ttat  a  secret  partner,  and  obtains  an  in- 
junction apainst  the  payment  of  that  claim,  bnt 
fails  for  more  than  a  year  to  adduce  any  evidence 
to  substantiate  the  charges  of  the  bill,  which  are 
specifically  denied  by  the  answer  setting  not  how 
the  debt  was  contacted,  the  injunction  is  prop- 
erly dissolved  upon  the  motion  of  the  preferred 
creditor.— Motley  T.  Frank,  (Va.)  ^  8.  X.  SK. 

 Appeal. 

19.  An  appeal  from  the  granting  of  a  petition 
for  an  injunction  against  the  sale  of  goods  by  a 
trastee  and  the  appointanent  of  a  receiver,  by  a 
judee  of  tbe  court  of  appeals,  will  not  lie,  espe- 
oially  where  tbe  property  is  in  the  hands  of  tbe 
raoeiver,  and  no  mohou  was  made  below  to  dis- 
solve the  InjunotiOD,  and  no  prooCs  takoi.  Per 
Lact  ud  BicunDBOH,  JJ.,  dissenting.— nedoo- 
helm  T.  Bbbr,  (Va.)  18  8.  B.  206. 

In  Pals. 

Sea  JCstoppel,  8-9. 


INSANITY. 

Aoooanting  by  guardian. 

1*  Where  a  committee  of  an  Insane  person  ra- 

oelved  a  trust  fund  In  gold  or  its  equivalent  In 

1857,  and  retained  It  In  his  possession,  be  there- 
bv  became  a  debtor  of  the  estate,  and  could  not 
all^,  In  defense  to  an  action  for  acoouating, 
that  a  portion  of  it  was  lost  by  an  investment  in 
Confederate  bonds  in  ISM,  altnougb  at  that  tlm« 
such  bonds  were  current  in  tbe  community. — 
Clark  V.  Crout,  (S.  C.)  13  S.  B.  603. 

9.  Where  a  trust  fund  in  the  hands  of  a  com- 
mittee was  not  exhausted,  a  counter-claim  for 
the  lunatic's  support  was  properly  disallowed  on 
an  accounting.— Clark  v.  Crout,  (B.  C.)  13  S.  E. 
603. 

8.  In  North  Carolina,  in  an  action  to  settle 
the  account  of  the  guardian  of  a  lunadc,  tbe 
facts  as  to  each  item  must  be  shown,  and  it  must 
appear  that  all  expenditures  werelegal. — Uc£«an 
V.  Breeoe,  (N.  C.)  18  B.  E.  910. 

Sale  of  lunatic's  property. 

4.  Only  so  much  of  tbe  property  of  a  lunatic 
as  ex<»eds  tbe  amount  necessary  for  the  support 
Of  his  family  will  be  aold  by  order  of  court.— Ole- 
Lean  r.  Breece,  (St.  C.)  IS  S.  B.  910. 


INSOLVENCY. 

See,  also,  ^sstgnment/or  Ben^  of  CrtdUan, 

Who  entitled  to  beneflta  of  act., 

1.  The  insolvent  trader's  act,  (Code,  S  8149a 
et  seq.,)  providing  for  closing  up  an  Insolvent 
firm  of  traders,  and  tbeappointmentof  areceircr, 
does  not  apply  wbcr^  the  &em  has  been  dissolved, 
and  has  ceasel  to  carry  on  business,  before  tbe 

gitition  is  filed.— Stillwell  V.  Savann^  Grocery 
0.,  (Qa.)  IS  S.  B.  963. 

2.  A  merchant,  whose  store  has  been  closed 
and  whose  stock  has  been  seized  by  the  sheriff  in 
proceedings  to  foreclose  a  chattel  mortgage.  Is  not 
atrader,  within  the  meaning  of  the  Qcorgia  Trad- 
ers' act  of  IHSI,  which  authoriies  the  appoitt 
ment  of  a  receiver  of  traders  unable  to  pay  their 
debta  on  demand,  and  the  closing  up  of  their 
boslnees,  at  tbe  suit  of  their  creditcwa.— Hobbs 
T.  Shefltold.  (aa.J  U  &  B.  esL 
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8.  Code  N.  a  H  SS43-S981,  entitled  "Insolr- 
nt  Debton,"  provides  that  every  iDsolvent 
debtor  may.  In  a  manner  prescribed,  assign  bis 
estate  for  toe  tMnefit  of  oredltors,  and  be  there- 
after exempt  from  arrest  or  Imprisonmeot  for 

eievionsly  contracted  debts,  and  prescribes  (see- 
on  39^)  that ''erery  person  taken  or  charged 
on  auy  order  of  arrest  for  detanlt  of  bail,  or  on 
■nrrender  of  bail  in  any  action,"  and  "every 
person  taken  or  chained  In  execution  of  arrest 
for  any  debt  or  damages  rendered  in  any  action 
Whatever,"  shall  be  entitled  to  the  benefit  of  the 
law.  field  that,  though  the  statute  in  terms  re- 
fers only  to  "debtors  and  creditors,"  a  non-resi- 
4tent  nnder  arrest  in  an  action  for  a  tort  Is  enti- 
tled, before  Judgment,  to  tiia  discharge  on  sur- 
rendering bis  property  In  the  manner  nreaorlbed. 
Davis  and  Atebt,  JJ.,  dissenting.— Bflrgwjrn  t. 
Hall«  (N.  a)  18  B.  E.  m 


InstructlonA. 

Bee  OrMtai  Law,  40-44;  Trial,  12-44. 


INSUHANOB. 

Oamlshmmt  of  proceeds  of  policy,  sea  Gfam4a7i- 
fflent,  1,  a. 

Application. 

1.  One  of  the  questions  In  an  application  for 
Insurance  was  as  to  the  length  of  time  that  the 

Elaintiff  had  been  mercbandlslng,  and  who  slept 
1  the  store.  The  answer  was,  "Four  years : 
watchman  on  premises  at  night."  Held,  thai 
the  answer  amounted  only  to  a  warranty  that  the 

Slaintlfl  bad  a  watchman  on  the  premises  at  the 
me  of  the  application,  not  that  he  would  con- 
tinue to  keepone  there;  and  bence  tbeabseoce  of 
the  watchman  without  the  plaintiif's  knowledge 
on  the  night  of  the  fire  was  no  defense. — Vir- 

rila  Fire  Marina  Ins.  Co.  v.  Buck,  (7a.)  18 
a  978. 

9.  Where  the  insured,  on  bis  application  for 
the  policy,  correctly  represented  the  building  in 
which  the  tobacco  insured  was  stored  as  a  tobac- 
00  botory,  an  instruction  that  such  representa- 
tion amounts  to  a  warranty  by  the  insured  as  to 
the  character  of  the  building  u  properly  refused 
as  misleading.  Richabdsoh,  J.,  dissenting.— 
WythevlUo  Ins.  ft  Bkg.  Ca  T.  Stults,  (Va.)  U  a 
B.  77. 

8.  An  instruction  that  the  insured  was  bound 
to  disclose  every  material  fact  wblcb  at  the  time 
Of  the  issuance  of  the  policy  would  have  influ- 
enced the  company  in  issuing  or  refusing  it.  or 
which  would  nave  induced  the  demand  of  a 
higher  rate,  fs  properly  refused,  as  the  insured 
must  have  knowledge  of  the  existence  of  the 
fact  or  of  its  materially  before  the  polt^  can  be 
avoided  for  his  failure  to  disclose  it.  Bichabd- 
MMV,  J.,  dissenting.— Wythevllle  Ins.  ft  Bkg.  Co. 
T,  etulU,  (Va.)  IS  S.  E.  77. 

4.  Where  the  policy  contains  many  questions 
as  to  facts  deemed  by  the  company  material  to 
the  risk,  the  losnxed  is  bound  to  disclose  only 
mch  matters  as  may  be  inquired  about  by  the 
company;  and  therefore  an  instruction  that  the 

Jolicy  is  vitiated  by  the  failure  of  the  Insured  to 
isclose  the  fact  that  the  tobacco  Insured  was  dam- 
aged and  unsalable  when  he  obtained  the  policy 
la  nroperly  refused,  where  no  such  inquiry  was 
maide  by  the  comrany.  Ricrabiwon,  J.,  dissent- 
ing.-WytberlUelns.  ft  Bkg.  Ca  r.  BtaltSiCVa.) 
18  B.  E.  77. 

5.  The  Insured  is  not  bound  to  disclose  the 
particulars  of  his  title  unless  tbe  same  is  in- 

J aired  abont,  or  unless  It  is  made  imperative  on 
Im  by  some  condition  of  the  policy;  and,  in  the 
absence  of  such  inquiry  or  condition,  it  Is  proper 
to  refuse  an  Instruction  that  the  policy  is  vitiated 
if,  at  the  time  of  its  issuance,  the  Insured  owed 
on  the  tobaooo  Insured  an  amount  equal  to  Its  valne. 
BiraiHiMozr,  J.,  dissenting.- WythevlUa  Ina,  ft 
Bkg.  OOb  T.  Btttlti,  (Va.)l8  &  B.  77. 


ConditionB  in  policy. 

6.  A  policy  of  fire  Insnrance  provided  that 
In  tbe  event  of  otber  insurance  without  the  con- 
sent of  defendant  tbe  policy  should  be  void.  In 
an  action  thereon  defendant's  agent  testified  that 
he  had  written  a  second  policy  for  plaintiffs.  In 
anotber  company,  on  coe  same  property;  naa 
tendered  the  polioy,  and  demanded  the  premiunu 
which  they  promised  to  pay,  but  that  they  had 
failed  to  do  so,  and  tbe  policy  was  not  delivered. 
It  did  not  appear  Uiat  they  bad  requested  him  to 
write  such  second  policy.  Defendant  offered  to 
show  tbat  it  was  customary  to  write  policies  and 
hold  them  until  the  premiums  were  paid:  tbat 
the  second  policy  was  regularly  issued;  and  that 
after  the  fire  plaintiffs  had  demanded  the  policy. 
Held  not  sutBclent  to  show  a  contract  for  such 
second  palicy  of  insurance.— Folb  T.  Fbdanlx  Ins. 
Co.,  <NT  C.)  13  8.  K.  71*8. 

 Waiver. 

7.  SUpulation  in  a  policy  against  further  In- 
surance without  the  consent  of  the  company  In- 
dorsed on  the  polioy  is  waived  where  the  agent, 
in  reply  to  the  statement  of  the  Insured  that  he 
should  want  more  insurance,  says  tbat  It  is  all 
right  so  long  as  he  does  not  Insure  for  more  than 
three-fourths  tbe  value  of  the  stock.  Merriicoh, 
C.  J.,  dissenting. —Orubbs  T.  North  Carolina 
Home  Ins.  Co.,  (K.  C.)  18  S.  B.  286. 

8.  Where,  after  a  loss,  tbe  officers  of  the  com- 
pany, with  Imowledge  of  additional  insurance  in 
violfraon  of  a  condition  of  tbe  polioy,  still  reoog^ 
nlze  the  vuUdityof  tbe  policy,  and  induce  insured 
to  incur  expense  in  making  proof,  tbe  condition 
requiring  the  consent  of  the  company  to  be  in- 
dorsed on  tbe  policy  will  be  held  to  be  waived. 
MsRRiMoy,  C.  J.,  dissen'dng. — Qrubbs  t.  North 
Carolina  Home  Ins.  Co..  (N.  C.)  18  8.  B.  236. 

9.  One  who  is  intrusted  byan  Insurance  com- 
pany with  blank  applications  and  Its  pollcleB 
duly  signed  by  its  omcers,  and  Is  authorized  to 
take  risks  without  consulting  tbe  company,  to 
issue  policies  by  simply  signing  his  name .  as 
agent,  and  to  ooUect  premiums  and  cancel  poli- 
cies, IS  empowered  as  agent  to  waive  condiuona 
against  further  insurance. — Orubbs  v.  North  Car- 
olina Home  Ins.  Co.,  (N.  a)  13  S.  B.  S86. 

Payment  of  loen  Oonta-ibatlon. 

10.  Where  one  who  is  insured  concurrently  In 
seven  companies  makes  claim  for  his  whole  loss 
against  six  of  them,  and  the  whole  loss  is  tbus 
settled  and  paid,  the  seventh  company  is  dis- 
charged as  to  him,  and  its  liability,  if  any,  is  to 
the  other  companies  for  contribution.  — Wllltama- 
burg  City  Fire  Ins.  Co.  T.  Owlnn,  (Ga.)  18  B.  B. 
887. 

Agents — Termination  of  employment. 

1 1.  A  mutual  life  association  made  a  contraot 
with  a  person,  appointing  him  Its  general  agent 
and  manager  for  tbe  "Georgia  department,"  to 
procure  members  and  collect  fees.  The  contraot 
provided  tbat  the  district  should  embrace  "the 
state  of  Qeorgia,  and  such  bealthy  portions  of 
Mississippi  and  Florida  as  may  be  acceptable  to 
the  association.  Bald  right  shall  continue  so 
long  as  the  new  business,  secured  by  said  man- 
ager and  his  agents,  from  said  district,  shall.  In 
each  and  every  month,  be  not  less  than  tSO.OOO, 
commencing  from  August  1,  1888.  This  contract 
is  made  subject  to  the  condition  that  tbe  associa- 
tion Is  legally  authorised  to  transact  business  In 
said  district  assigned;  but  should  said  associa- 
tion not  now  have  such  authority,  or  should  said 
authority  be  at  any  time  hereafter  revoked,  then 
this  contract  shall  be  null  and  void  as  to  so  much 
of  said  district  as  it  may  be  prohibited  from 
transacting  business  In,  except  upon  businesa 
already  done  therein  by  said  manager. "  field, 
that  the  aesooiation  did  not  obligate  itself  uncoo- 
ditionally,  or  guaranty  to  open  the  states  of  Mis- 
sissippi and  norldato  the  manager,  and  that, 
on  his  failure  to  secure  business  to  tbe  amount  ox 
$50,000  a  month  in  Georgia,  tbe  association  had 
a  right  ^  discontinue  his  services,  and  terminate 
the  contract.— Sibley  Mntaal  Beserre  VaaA 
Ufa  Aai'n,  (Oa.)  IBB.  B.  SBfL 
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Action  on  policy — Limitation. 

12.  A  ooodition  in  a  policy,  that  no  salt 
■gainst  the  insuser  shall  be  sustained  unless  oom- 
menced  "within  13  months"  next  after  the  loss. 
Is  not  IncoatraTentionof  Code  C.  $  S076,  which 
forbids  the  Insurer  to  limit  the  term  within  which 
suit  shall  be  browht  "to  a  pexloi  lesa  than  one 

Sear."— Muse  r.  LioDclini  Aaaor.  Corp.,  QS(.  O.)  Ifl 
k  B.  0*. 

 Evidence. 

18.  in  an  scuou  on  a  policy  ot  fire  Insnnuice 
oarwtag  a  lot  of  tobacco,  a  question  propoanded 
tj  defendant  to  a  witness  as  to  what  commission 
he  was  to  receive  if  he  sold  plaintiff's  tobaooo  is 

Sroperly  excluded  as  Irrelevant.   Riohucdson,  J., 
issenting.— WytheTiUe  Ins.  &Bkg.  Co.  t.  Btoltz, 
(Va.)  18S.  E.  n. 

14.  In  an  action  on  an  Insurance  poltoy  the  re- 
fusal to  alio w  the  defendant  on  cross-examination 
to  ask  a  witness,  who  has  previously  testified 
that  be  had  been  employed  as  watchman,  how 
much  he  was  paid  for  his  services,  is  not  error, 
as  the  lary  oannot  measure  the  watchman's  dili- 
geooe  by  the  amouat  ot  his  pay,  and  Uie  only  ia- 
Qolry  is  wbether  he  was  in  fun  M  employed. — 
Vitvinfa  Fire  ft  Marina  Ins.  Co.  v.  Bock,  (Va.) 
18  d.  B.  973. 

16.  An  Insurance  oompany  has  no  right,  In  an 
action  on  a  policy,  to  inquun  whether  a  certain 
person  had  obtuned  "otfaar  Insnranoe*'  for  the 
plaintiff  in  violation  of  a  wovision  of  the  policy, 
without  having  first  established  that  the  said 
person  was  the  plaintiff's  agent,  or  at  least  satis- 
fled  the  court  that  it  would  sabsequently  do  la— 
PlnriQia  Fire  &  Marine  Ins.  Co.  v.  Buck,  (Va.) 
Ua  B.  978. 

 Sabmlasion  of  speoial  isBoe. 

10.  There  was  no  error  in  refusing  to  sabmlt 
a  special  issue  as  to  whether  the  fact  that  addi- 
tional insurance  was  taken  was  made  known  to 
the  company  before  the  loss,  an  such  Inquiry  was 
immaterial  where  the  defense  was  that  the  con- 
dition in  the  policy  forbidding  such  insurance 
-was  waived.— -Qrubbs  v.  North  Carolina  Home 
Ins.  Co.,  (SX.  C)  18  a.  E.  m 

— -  Damages. 

17.  There  is  no  orrorln  an  instruction  that  the 
measure  of  damages  is  the  fair  cash  value  of 
soods  at  the  time  and  place  of  the  fire.— Grubbs 
V.  North  CwKdlna  Htnne  Ins.  Ca,  OX.  C.)  IB  S. 
SL  236.  »  V  / 

Aooident  insnranoe. 

18.  If  both  parties  engage  wiJlinffly  In  a  per- 
sonal rencounter,  it  is  a  mutjal  combat  or  fight, 
and  death  resulting  therefrom  is  not  included  in 
a  policy  of  accident  insurance  which  excepts 
trmn  the  risk  death  or  injury  which  may  hare 
been  caused  by  fighting;  and  ft  makes  no  differ- 
ence, in  such  oase,  wbether  the  slayer  was  sane 
or  insane. —Grosbam  v.  Equitable  Life  &  Aco. 
lus.  Co.,  (Qa.)  18  S.  B.  762. 

Hntual  benefit  Insurance — Forfeiture  of 
memberalilp. 

15.  in  an  action  on  a  certificate  of  member- 
ship oinding  the  insured  to  pay  such  assessmeat 
as  should  be  levied  and  required  by  the  supreme 
commandery,  the  declaration  alleged  that  an  un- 
paid assessment  was  one  of  wfalohuielnatured  bad 
no  notice  whatever,  and  also  that  onderttie  char- 
ter and  by-laws  of  the  association  SO  days  after 
the  assessment  is  due  were  allowed  holders  of 
certificates  and  benefiolaries  thereof  to  pay  such 
assessment,  that  the  assured  died  within  the  80 
days,  and  that  before  the  80  days  had  expired  the 
beneficiaries  tendered  the  unpaid  assessment,  and 
the  association  refused  to  receive  it.  Held,  on 
demurrer,  that  the  declaration  was  sufficient  to 
show  that  no  forfeiture  of  the  policy  resulted 
from  the  non-paymeut  of  the  assessment,  more 
especially  aa  tbe  declaration  also  alleged  that  the 
association  continued  to  treat  the  assured  as  a 
member  In  good  standing,  by  making  a  subsequent 
assesament  against  him.  —  Wright  t.  Soprema 
Commandety  of  Golden  Kale,  (Ga.)  IB  &  E.  661. 


INTBHEST. 

See,  also,  TTBury. 

Rate,  custom  aa  to,  see  Custom  and  Utage,  1. 

Bight  to  Interest. 

1.  In  an  action  of  debt  on  a  decree  for  the 
payment  of  a  certain  amount  of  interest,  interest 
on  the  amount  of  the  decree  can  be  recovered  io 
the  shape  of  damages  tor  Its  detention. -Stuart 
v.  Hurt,  (Va.)  13  S.  B.  488. 

2.  A  bond  reciting,  "In  consideration  of  pro- 
fessional services  rendered  to  me  by  U:,  I  owe, 
and  hereby  promise  to  pay  to  him,  810,000, "  la  a 
promise  of  payment  inprceaenU,  and  bear*  in- 
terest from  date.— Movelgh's  Sx'r  w.  Howard, 
fVa.)  13  a.  E.  81. 

8.  Defendants  ezecated  certain  bonds  to  se- 
cure plaintiff,  a  banking  corporation,  for  ad- 
vancements to  be  made  to  a  firm,  not  to  exceed 
^,000,  and  to  "include  and  to  secure  all  amonnts 
drawn  by  them  for  any  nuipose  whatsoevo', "  to 
terminate  October  81,  ISSd,  and  the  obllmrs  to 
be  held  for  whatever  balance  theMsfter  ap- 
peared, at  8  per  cent  per  annum.  In  an  action 
on  the  bonds  tbe  referee  found  that  plaintiff 
charged  on  the  dally  balances  of  advancements  1 
per  cent,  per  month,  and  compounded  same  from 
month  to  month,  and  that  on  October  31st  there 
was  due  plaintiff  85,031.83,  which  was  rod  need 
by  credit^  leaving  due  81,043.78,  September  1, 
1887.  Judgment  was  entered  for  tiie  latter 
amount  without  interest  Held,  that  the  bonds 
covered  any  balance  found  due  October  81st, 
with  8  per  cenL  Interest  therefrom,  and  plaintiff 
was  entitled  to  Interest  on  the  amount  due  from 
Heptembor  1,  1887,  at  8  per  cent  MEonivoN,  0. 
J.,  and  CuRK,  J.,  dissenting.— Bank  of  Oxford 
T.  BobbitG,  (N.  C.)  18  B.  E.  177. 
Bate. 

4.  Where  a  note  stipulates  for  interest  at  U 
per  cent  per  annum,  it  is  proper  to  allow  Inter- 
est at  the  same  rate  on  the  Judgment  thereon, 
since  by  the  law  of  G^r^a  Indgments  bear  in- 
terest at  the  contract  rat& — Neal  r.  Brockban, 
(Ga.)  18  8.  B.  388. 

5.  In  an  action  for  breach  of  a  contract  to  so- 
cept  grain  which  plaintiffs  sold  defendants,  plain- 
tiffs are  entitled  to  interest  on  the  amount  fixed 
as  tbe  measure  of  damages,  and  it  may  be  incor- 
porated in  the  aggregate  snm  of  damages  found. 
—Woods  r.  Cramer,  (8.  C)  18  &  B.  dDO. 

Interstate  Ooznmeroeu 

See  CanatttuUonal  Law,  10. 

Intervention. 

See  Parties,  6. 


iNToxicATiNa  uaxroBS. 

Gift  to  voter  on  election  day,  see  £leotto»  and 

Voters,  3,  4. 

Iiloense — Bevooatlon. 

1.  Under  the  charter  of  the  city  of  Atlanta, 
(Acts  Oa.  1874,  p.  123,  8  oonf erring  on  tiie 
mayor  and  council  ''full  power  and  anthori^  to 
regulate  the  retail  of  ardent  spirits,"  and,  "at 
their  dIscreUon,  to  issue  license  to  retail  or  to 
withhold  the  same,"  they  have  authority  to  pass 
an  ordinance  that  conviction  of  violation  of  the 
state  statute  prohibiting  the  sale  of  liquor  to  a 
minor  shall  work  an  Immediate  revocation  of  tbe 
license.— Sprayberry  r.  Oltj  of  Atlanta,  (O^)  It 
S.  B.  107. 

2.  A  license  to  sell  liquors  Is  s  mere  priv- 
ilege to  carry  on  Uie  business  subject  to  the  will 
of  the  grantor,  and  not  a  contract,  and  is  not 
property,  and  a  forfeiture  thereof  does  not  de- 
prive UM  licensee  of  bis  property  witboot  das 
process  of  law.— Spruberry  r.  City  of  Atlantic 
(Ga.  1 18  S.  B.  107. 

8.  Where  a  Uouiae  Itself  contains  the  oobO- 
Uons  of  forisitiire  ss  prescribed  by  th«  ocdlnawii 
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Tinder  whleh  it  was  ffranted,  the  licensee,  who  has 
been  convicted  of  selling  liquor  to  a  minor,  Is  not 
entitled  to  anv  notice  of  the  forfeltare  of  his 
license.— Sprayberry  v.  dts  of  Atlanta,  (Oa.)  18 
8.  £.  197. 

Illegal  sales. 

4.  On  indictment  for  retailing  splntnoas  Uq- 
Bors  without  a  license  It  appeared  that  defend- 
ant, the  steward  of  »  club,  was  giren  a  ]ag  of 
liquor  by  the  individual  members  thereof,  who 
owned  the  llqaor  in  common,  and  that  he  gave 
one  of  sncti  members  a  drink  mmi  the  Jug,  taJiing 
10  cents  In  exchange.  The  amount  received  was 
lost  about  the  value  of  the  liquor  famished,  and 
with  other  money  so  received  was  used  in  re- 
plenishing the  Jag.  Held,  that  there  was  s  sale. 
FallowingState r.  Lockyeor,  96 N. O.  68S.— State 
▼.  Hels,  qf-  C.)  18  S.  B.  S85.» 

6.  In  a  prohibition  county,  one  who  receives 
money  from  another  with  a  request  to  procure 
whisky,  and  who  shortly  afterwards  delivers  the 
whisky,  may  be  treated  as  the  seller  if  no  other 
person  BUlng  that  character  appears,  and  if  it  is 
not  sbotvn  where,  how,  or  from  whom  the  whisky 
was  obtained.  Paschal  v.  State,  S4  Oa.  826,  10 
8.  E.  881,  followed.— Grant  y.  State,  (Ga.)  18  S. 

0.  A  writing  by  which  a  father  authorizes  k 
Bftloon-keeper  to  sell  liquor  to  his  son,  without 
limit  as  to  time  or  quantily,  will  not  Jastify  a 
sale  under  Code  Ga.  |  4540a,  making  It  an  offense 
to  sell  intoxioating  liquors  to  any  minor  "with* 
ODt  first  obtaining  written  anthority  from  the 
parent  or  gnardlaa.  "—GUI  t.  State,  18  8.  E.  86.  80 
Oa.  751;  DizOQ  v.  State,  18  S.  B.  87,  80  Ga.  761. 

Indictment. 

7.  An  indtotment  under  AotOa.  Feb.  S3,  1877, 
making  It  unlawful  to  sell  "spirituous"  liquors, 
which  ohai^es  in  general  terms  the  sale  of  in- 
toxicating liquors,  without  alleging  that  they 
were  ^irituous,  does  not  set  forth  (he  offense 
with  reqalsite  certain ty.^MoDuflla  v.  Sta^ 
(Oa.)  18  B.  E.  B96. 

-  Variance. 

8.  An  indictment  chatting  a  sate  of  whisky 
as  made  to  a  person  named  will  be  supported  by 
evidence  that  it  was  made  to  him  through  his 
MTVant  or  messenger,  and  the  latter  need  not  be 
manti<med  by  name  or  otherwise  in  the  indict- 
ment—Ball V.  State,  (Ga.)  19  8.  B.  684. 

9.  On  an  indictment  charging  the  sale  of 
whisky  to  two  named  persons,  inroof  of  a  sale  to 
either  of  them  will  warrant  a  conviction.— Hall 
T.  etate.  (Ott.)  18  8.  B.  6S4. 

Evidenoe. 
10.  On  a  prosecution  for  the  illwal  sale  of  fa- 
toxicatlng  liquor,  evidence  that  defendant  re- 
fused to  sell  liquor  to  another  Is  not  admissible 
to  show  that  he  did  not  sell  to  the  prosecuting 
witness  on  a  different  oocasion.~0(M:ley  r.  State, 
(Oa.)  18  S.  B.  6B0. 

ZoJunotlon  against  liqnor  nolsanoe. 

11.  Code  W.  Va.  o.  83,  |  18,  muvldea  that  "aU 
honses,  buildings,  and  places  of  every  descrip- 
tion where  Intoxicating  liquors  are  sold  or  vend- 
ed contrary  to  law  shall  be  held,  taken,  and 
deemed  to  be  common  and  public  nuisances,  and 
may  be  abated  as  such  upon  the  conviction  of  the 
owner  or  keeper  thereof,  as  hereinafter  provided; 
and  coortsof equityshall  have  Jurisdiction  by  in- 
JnncUon  to  restrain  and  abate  any  such  nuisance 
upon  bill  filed  by  any  citizen. "  Held,  that  a 
court  of  equity  cannot  restrain  by  ln}unction  a 
party  chsr^ed  with  selling  intoxicating  liquors 
contrary  to  law,  or  abate  the  house,  building,  or 
place  where  such  intoxicating  liquors  are  alleged 
to  be  sold  contrary  to  law,  until  the  owner  or 
keeper  of  such  house  or  place  has  been  convicted 
of  such  unlawful  selling  at  the  place  named  in 
the  bilL  H01.T  and  BR\y!io?r,  Jj.,  dissenting. — 
Hartley  v.  Uenretta,  (W.  Va.)  13  S.  E.  ST5;  Lutes 
T.  Riley,  Id. ;  SUdger  r.  £eiley.  Id. ;  Dick  v. 
K11U,  Id. 


Joinder. 
Of  actions,  tea  AeUrn^  S;  PUaMiig,  1. 

JUDOB. 
Bee,  alio,  JuaOca  qf  the  Peace. 
Powers. 

Under  Gen.  Bt.  8.  O.  S|  2116,  3117.  relative 
to  the  fnoctlons  of  cirouit  Judges,  which  provide 
that  a  cirouit  Judge  sball  have  Jurisdiction  to  dls- 
charge  all  thedotlesof  his  offloe  within  the  circalt 
where  he  resides,  except  the  holding  of  circuit 
courts  therein,  when  some  other  circuit  Judge 
shall  be  engsged  in  holding  said  coorLs,  a  judge 
has  no  Jurisdiction  to  grant  a  writ  of  eerttorarl 
in  a  case  tried  in  another  circuit,  while  the  Judge 
thereof  Is  holding  ooort  t3ierein.*--8tate  r.  Blaot 
(8.  a)  18  B.  K  861. 

JXTBOMBNT. 

Action  on,  limitation,  see  LimttaHon  of  AcUonSt  8. 
Appealable  judgment^  see  Appeal, 
Arrest  of,  u  criminal  cases,  see  Crtmlnal  Xow. 
56,  57. 

Attack  on,  "by  affidavit  of  Illegality,  see  BxecuUniHt 

Bin  to  review,  see  EquitUt  16, 17. 
Decree  In  equity,  see  Equity,  15. 
In  action  to  enforce  mechanic's  lien,  see  Mechan- 
ica'  Liens,  4,  5. 
criminal  cases,  see  Criminal  Law,  68-58. 
trover,  see  Trover  and  Conversion,  2-4. 
ModlBcstion  of,  on  appeal,  see  Appeal,  98. 
Satisfaction  by  attorn^,  see  Attomeu  and 
CUenu  *,  5. 

Scaling  Judgment  as  Confederate  transaction,  see 
ExecutoTB  nnd  Administrators,  11, 12. 

Subnotion  to  rights  of  judgment  creditor,  see 
Siiurouation,  8,  4. 

By  defanlt. 

1-  The  fact  that  defendant's  ooansel  MIed 
to  enter  an  appearance  In  a  case  wherein  jndg- 
ment  was  had  against  defendant  by  default  is 
not  ground  tosetaslde  the  Judgment,  though  such 
counsel  Is  insolvent,  and  anable  to  reroond  in 
damages  for  the  injury  to  his  olieni^^uUipe  T. 
Collier,  (Ga.)  18  B.  E.  260. 

3.  Where,  In  an  action  on  an  nnconditlonal 
contract  in  writing,  no  plea  on  the  part  of  the  de- 
fense is  filed,  and  counsel's  name  Is  not  marked 
upon  the  docket,  a  request  by  one  of  defendants 
to  the  clerk  to  mark  the  name  of  counsel  on  the 
docket,  and  the  fact  that  such  counsel  was  a 
member  of  the  l^slature  in  session  when  the 
case  was  called,  are  not  sufflclent  grounds  for 
setting  aside  the  Judgment,  under  the  rule  re- 
quiring counsel  to  file  his  pleas  at  the  first  term 
of  court,  and  to  mark  or  nave  marked  his  name 
on  the  docbeL^Bentlfliy  t.  Finch,  (Ga.)  18  a  E. 
166. 

Bendltlon. 

8.  A  Joint  action  against  the  maker  and  In- 
dorsers  of  a  promissory  note  is  a  civil  case, 
founded  on  an  unconditional  contract  in  writing; 
and,  where  no  issuable  defense  is  filed  under 
oath  or  affirmation,  the  court  may  render  Judg- 
ment thereon  against  all  of  the  defendants  with- 
out the  verdict  of  a  Jury,  under  Const  Oa.  art. 
6,  S  14,  par.  7,  authorizing  sachrenditionof  Judg- 
ment— Georgia  Railroad  &  Banking  Co.  v.  Pen- 
dleton, (Ga.)  13  8.  E.  832. 

Bea  jndioata — Parties. 

4.  A  creditor,  in  whose  favor  a  Judgment  has 
been  passed  that  land  belonged  to  the  deceased 
husband.  Is  estopped  from  afterwards  clalmlnv 
that  it  was  not  the  property  of  the  husband,  ana 
that  therefore  the  widow  is  not  eoUtlod  to  dower 
therein.— Jefferies  V.  Allen,  (8.  G.)  18  8.  E.  865. 

6.  In  an  action  to  recover  amount  realized 
from  sale  of  property  placed  In  the  hands  of  a 
Judgment  creditor  to  be  sold  and  applied  on  the 
Judgment,  which  plaintiff  claimed  was  not  so  ap- 
nlled,  It  apoeued  that  prim:  to  this  action  plain- 
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tm  was  olted  to  show  oanae  why  execution 
•hould  Dot  isane  on  said  JndgmeDt,  and  In  that 
proceeding  alleged  that  the  execution  was  paid 
by  the  proceeds  of  the  property,  which  question 
was  then  adjudicated.  Held,  that  plaintiff  was 
estopped  from  again  trying  the  iBBae.^Coore  t. 
Gamer,  (N.  C.)  18  B.  E.  768. 

6.  Where  tiie  administrator  of  a  surety  on  an 
administrator's  bond  is  sued  together  with  tbe 
other  sureties  and  the  principal,  and  fails  to  ap- 
pear, though  soryed  with  process,  the  Judgment 
for  plaintiffs  Is  conclusive  against  him,  and  he 
cannot,  in  a  suit  to  enforce  that  Indigent,  set 
up  defeases  which  he  might  have  pleaded  in  the 
ori|lnal  action.— Brown  v.  Wftli^,  (iBT.  a)  18  S. 

Defendants  purchased  land  sold  1)y  rd  ad- 
ministrator under  a  decree  reciting  the  personal 
service  of  summozis  upon  plaintlfts,  whowere  de- 
cedent's devisees.  Nineteen  years  thereafter 
l^aintiffls  moved  to  set  aside  the  decree  and  sale 
on  the  ground  that  they  had  not  been,  in  Oct,  so 
summoned.  The  motion  was  granted,  and  the 
proceedings  were  declared  irregular  and  void; 
but  it  was  ordered  that  all  tbe  papers  in  the  cause 
tbotlld  remain  on  file  forthe  use  of  the  purchaser 
when  his  rights  should  be  questioned.  Beld,  in 
an  action  of  electment  brought  17  years  after  the 
decree  and  sale,  that  as  plaintiffs  were  guilty  of 
lacbes  by  reason  of  both  their  long  acquiescence 
in  defendant's  possession,  and  their  delay  in 
seeking  to  set  aside  said  decree  and  sale,  in  the 
atuenoe  of  an  explanation  thereof,  said  proceed- 
ings wonld  not  be  deemed  to  have  been  declared 
TUd  as  to  defendants.— Harrison  v.  Hargrove,  (N. 
C.)  18  S.  E.  989. 

8.  Plaintiff  obtained  Judgment  against  de- 
fendant in  a  Tennessee  Justice  court.  Defendants 
after  appealing  to  the  circuit  court,  dismissed 
his  appeal,  and  the  court  confirmed  the  Justice's 

iadgment  Plaintiff  then  dismissed  his  case.  In 
'ennessee  an  appeal  from  a  Justice  court  vacates 
the  Judgment  The  amount  of  tbe  Judgment  was 
paid  by  defendant  to  the  circuit  court  clerk.  Bat 
It  does  not  appear  that  the  clerk  was  the  proper 
par^  to  receive  it,  or  that  it  was  ever  paid  to 
plaiuUS.  iTeld,  In  an  action  In  Georgia,  that  a 
plea  In  abatement  of  priiv  Judgment  which  had 
been  aatiafled  was  fwoperly  overruled.  —Chatta- 
nooga, R.  ft  a  R.  Co.  T.  JadnoD,  (Ga.)  18  B.  B. 
109. 

9.  Where  both  hosband  and  wife  were  de- 
fendants in  ft.  fa.,  the  fact  that  the  husband 
made  anaiBdavlt  of  illegality,  claiming  the  prop- 
erty levied  upon  as  a  homestead,  which  was  de- 
termined in  a  court  which  had  no  Jurisdiction, 
does  not  bind  the  wife,  and  sbe  may  thereafter 
make  an  affidavit  olaimine  the  land  upon  the 
same  ground,  and  have  it  determined  by  a  coort 
of  competent  Jurisdlotlon.  —  Moora  T.  O'Barr, 
(Ga.)  18  B.  E.  461. 

B«8  judicata — Qaestlons  determined. 

10.  The  fact  that  plaintiff  recovered  only  nom- 
inal damages  in  an  action  for  a  continuing  tort 
Is  not  conclusive  against  his  right  to  maintain 
another  action  for  the  same  tOTt  seven  or  elmt 
gears  later.— fitaflord  T.  MaddOx,  (6a.)  18  B.  & 

11.  In  an  action  on  a  bond,  evidence  Is  admissi- 
ble as  to  whether  the  merits  were  inqaired  Into 
upon  rendering  a  Judgment  in  a  Jostloe  oonrt  in 
another  action  on  the  same  bono. — ^Davie  t.  Da- 
vis, (N.  0.)  18  B.  EL  240. 

IS.  In  a  suit  to  enjoin  a  sale  of  land  under  a 
decree,  a  contention  that  there  is  a  defect  in  the 
title  will  not  be  considered,  where  the  original 
oase  was  fully  Investigated  by  a  referee,  and  his 
report  confirmed  by  the  circuit  court,  and  an  ap- 
peal to  the  supreme  court  dismissed.— Hudson  v. 
Yost,  (Va.)  18  8.  E.  480. 

18,  A  Judgment  for  the  rent  only,  in  what  was 
essentially  a  special  proceeding  to  establish  an 
agricultural  lien  on  crops  for  rent  and  advances, 
but  which  in  form  was  an  action  by  summons 
and  complaint,  In  which  an  agreement  for  a 
lien  was  held  invalid  as  an  agrioultnral  lien,  be- 
eanse  not  signed  br  both  suuesi  la  not  a  bar  to 


an  action  In  equity  to  declare  the  agreement  an 
equitable  chattel  mortgage  on  tbe  crop,  and  for 
an  aocoanting  of  the  amount  due  thereon  ftir  tho 
advances.— Sense  v.  Do  been,  (8.  O.)  13  8.  K  580: 

14.  In  an  action  to  reform  a  deed  by  inserting 
the  words  *'and  their  heirs, "  omitted  by  mistake 
from  the  proper  place  to  pass  the  fee,  It  appeared 
that  a  special  proceeding  was  previously  wought 
against  plaintiffs,  who  set  this  upas  an  eqaltanlo 
counter-claim,  and  tbat  the  question  was  decided 
in  their  favor,  but  was  reversed  in  the  saprema 
court.  The  reversal,  howevw,  was  never  en- 
tered below,  the  action  and  the  counter-claim  be- 
ing withdrawn  by  common  consent.  Held,  that 
such  proceeding  did  not  constitute  an  estoppel. 
—Stewart  v.  Begister,  (N.  C. )  18  8,  BL  834. 

15.  Five  notes  were  given  under  a  contract  In 
payment  of  personal  property  of  the  valne  of 
$2,600,  to  be  paid  at  a  specified  time  by  de- 
livering a  certain  number  of  brick  to  the  payee. 
The  first  two  payments  were  not  made  aa  agraed, 
and,  \tettae  maturity  of  the  last  three,  salt  was 
brought  to  recover  the  value  of  the  brick  which 
should  have  been  delivered  on  the  first  twonotes, 
allying  that  the  notes  were  two  of  the  fiveglven, 
and  laying  the  damagesat  82,055.  Themakerflled 
a  counter-claim.  Judgment  was  rendwed  for 
81,186.07.  Afterwards  suit  waa  brought  on  the 
last  three  of  the  five  notes,  and  the  maker  llled  a 
plea  of  ret  judicata.  Held  proper.  In  the  sec- 
ond suit,  to  admit  parol  evidence  to  prove  the  Is- 
sues presented  to  the  Jury  In  the  first  salt.— Ifo- 
Makin  V.  Fowler,  (S.  C.)  18  S.  S.  684. 

16.  Wher&  in  an  action  on  a  bond  In  ■  }aa- 
tioe's  court,  It  is  adjudged,  after  bearing  tiie  evi- 
dence, that  the  suit  be  dismissed  as  to  one  of  the 
defendants  on  the  ground  that  no  obligee  was 
named  in  the  bond  at  the  time  such  delrodaat 
signed  it,  and  plaintiff  did  not  present  on  the 
trial  any  equitable  claim  he  might  have  had 
against  defendant  on  account  of  his  having  exe- 
cuted said  bond,  the  Judgment  is  one  npon  the 
merits,  that  concludes  the  parties  to  all  matters 
that  were  and  oonld  have  been  pleaded. — ^Davle  v. 
Davis,  (N.  a)  18  8.  B.  S40. 

17.  Where  wages  are  garnished,  and  after  the 
garnishee,  in  discharge  of  a  Judgment  against 
him  rendered  by  a  Jnstice^s  court,  has  paid  the 
money  to  the  constable,  the  laborer  claims  the 
fund  as  exempt,  and  such  claim  is  adjudicated 
against  him  in  the  Justice's  court,  he  cannot 
maintalii  a  rule  against  the  oonatable  In  the  sa- 
pertor  court  for  the  money,  founded  on  bis  ex- 
emption right,  since  thematter  isret adjudioata. 
—La  Motte  v.  Harper,  (Gte.)  18  B.  B.  804, 

18.  Where  an  application  for  removal  to  the 
federal  court  has  been  denied  on  the  ground  that 
the  allegations  therein  as  to  the  citizenship  of 
the  parties  were  insufflcient,  the  court  below 
might  in  its  discretion  have  allowed  an  amend- 
ment at  the  proper  time,  but  after  an  appeal  from 
the  order  of  denial,-  and  an  afllrmance  by  the 
supreme  court,  Uie  matter  has  become  res  adjtt- 
diGcUa,  altlkough  it  was  an  Interlocutory  or  Inol- 
dental  order,  and  an  amendment  cannot  bo  al- 
lowed.—Hemdonr.  MUx%  IhB.  Co..  (K.  C)  13  & 
E.  18S. 

Lien. 

19.  In  a  contest  between  a  Judgment  credlttr 
and  the  assignees  of  a  money  demand  against  a 
county,  the  lien  of  the  Jiidgment  not  having  at- 
tached upon  the  fund  before  it  was  brought  into 
oourt,  such  judgment  will  not  take  precedence  of 
the  assignments,  though  th«y  were  made  sTter  tha 
judgment  was  rende»d.  —  Dotterer  Harden. 
(Oa.)  13  8.  E.  971. 

20.  Under  Code  Ga.  %  8460,  which  declare 
that  parties  by  cousent  cannot  give  Jurisdiction  to 
tbe  court  as  to  the  person  or  subject-matter  of  a 
suit,  so  as  to  prejudice  third  parties,  the  maker 
of  certain  notes,  by  not  objecting  to  action  there- 
on before  the  notes  were  doe,  could  not  wain 
Jurisdiction  to  the  prejudice  of  another  gamisb- 
Ing  creditor.— Beach  v.  Atkinson,  (Oa.)  18  8.  B. 
591. 

9L  Wliere  lands  are  bonght  nnder  •  parol 
agreemont,  ond  the  prioo  la  paid,  sad  noiUa 
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possessloD  taseti  before  notice  ot  the  rendition  ol 
a  Jadgment,  the  sobseqaent  doclceting  of  &  Judg- 
ment against  the  veudor  before  tiie  deed  to  the 
land  is  recorded  creates  no  Hen.— Brown  7.  But- 
ler, (Va.)  13  8.  E.  71. 

22.  Code  17.  C.  {  providing  that  a  ]udR- 
meut  shall  be  a  lien  on  the  real  property  of  every 
person  against  whom  It  shall  be  rendered,  and 
which  the  said  person  may  then  have  or  shall 
thereafter  acquire  at  any  time  dtiring  10  years, 
does  not  vest  in  the  Judgment  creditor  any  estate 
or  interest  in  the  land,  out  only  secures  hia  right 
to  have  thejudgment  satisfied  out  of  the  proceeds 
of  a  sale  made  under  an  ordinary  process  uf  exe- 
cution; and  the  lien  in  such  a  case  embraces 
only  SQoh  estate,  legal  or  equitable,  as  may  be 
sold  at  the  time  It  attaches.  —Bruce  v.  Sugg,  (K. 
C.)  18  S.  B.  790. 

as.  Code  K.  C.  S8  83,  4S8-4S6.  provide  that  a 
clerk  »  superior  court  shall  keep  a  Judgment 
douket  in  which  the  substance  of  s  judgment 
shall  be  recorded;  that  the  entry  of  a  judgment 
for  mooey  shall  oootaln  the  names  of  the  parties, 
the  relief  granted,  tiie  date  ot  the  Judgment,  and 
thedateof  its  docketing,  and  that  the  clerk  shall 
keep  a  cross-index,  with  ttie  dates  and  numbers; 
that  a  Judgment  roll  shall  be  made,  and  when 
filed  such  Judgment  shall  become  s  lien  on  the 
debtor's  real  estate.  Held,  that  in  the  entry  of 
Judgment  against  several,  where  the  name  of 
one  is  omitted  from  the  caption  and  also  from 
the  oross-lndez,  the  Judgment  created  no  lien  on 
his  real  estate  as  againstjudgments subsequently 
entered  and  indexed  In  acoordanoewlth  the  stat- 
utes.—Dewey  V.  Bogg,  (N.  C.)  18  8.  B.  988. 

34.  A  Judgment  rendered  In  1868  against  a 
debtor  in  h.  county  became,  by  the  law  then  in 
force,  a  lien  on  the  debtor's  land  in  that  county, 
and  an  exeontion  was  issoed  and  retomed  unsat- 
Isflea.  In  1871,  A.  county  was  created  (14  Bt.  B. 
C.  695)  out  of  a  portion  of  L.  county,  including 
l^e  land  which  was  subject  to  the  Judgment  ren- 
dered in  1868.  The  aot  creating  A.  coanty  con- 
tained no  provision  affecting  the  lien  on  lands 
within  such  county  of  Judgments  theretofore  ren- 
dered. In  1874  the  Judgment  debtor  sold  the  land 
(then  in  A.  county)  to  defendant.  In  1875  the 
Judgment  creditor  filed  In  A.  county  a  transcript 
of  his  Judgment,  as  authorised  by  Act  S.  C.  1873, 

S14,  (15  St.  499,)  which  provides  that  ■'from  the 
ate  of  the  filing  of  such  transcript  it  shall  have 
the  same  force  and  eftect  as  if  the  Judgment  had 
been  originally  entered  in  the  county  in  which 
said  transcript  is  filed. "  Held,  under  Code  Froc. 
8.  C.  300,  {the  original  Code,)  which  provides 
that  "the  party  in  whose  favor  judgment  has  been 
heretofore  or  shall  hereafter  be  given  *  *  * 
may,  at  any  time  within  five  years  aftOT  the  en- 
try of  Judgment,  proceed  to  enforce  the  same,  as 
prescrlDAd  by  this  title,"  that  an  execution  is- 
sued on  the  Judgment  In  question,  immediately 
on  filing  the  transcript  thereof  in  A.  county,  was 
valid  as  againsit  the  laod  in  defendant's  hands, 
and  aathorized  the  sheriff  to  sell  such  land  under 
a  Judgment  rendered  In  A.  county  against  the 
same  Judgment  debtor  after  the  conveyance  by 
the  debtor  to  defendant;  and  the  purchaser  at 
such  sale  acquired  a  title  superior  to  that  of  de- 
fendant—Garvin  V.  Oarviii,  (&  C.)  18  B.  E.  625. 

26.  Where  a  new  coanty  is  created  out  of  a 
portlun  of  an  existing  county,  the  lien  of  Judg- 
ments theretofore  rendered  Is  not  affected  as  to 
lands  included  within  the  new  county,  where  the 
act  creating  it  contains  no  retroactive  provisions 
relating  to  such  Judgments.— Garvin  t.  Garvin, 
(B.  C.)  18  a  E.  635. 

Collateral  attaok. 

S6.  The  fact  that  a  sole  plaintiff,  or  one  of 
aevcral  plaintiffs,  was  dead  at  the  time  of  the  in- 
stitution of  an  action,  such  death  not  appearing 
on  the  record,  does  not  render  a  Judgment  there- 
in void,  but  only  erroneous.- Wattv.  Brookover, 
(W.  Va.)  18  8.  E.  1007. 

27.  A  Judgment  rendered  by  a  court  of  compe- 
tent Jurisdiction,  and  a  sale  under  execution 
thereon,  are  not  void  on  the  ground  Uiat  when 
the  Judgment  was  rendered  and  sale  made  de- 


fendant was  insane;  and  cannot  be  collaterally 
attacked  in  edectment  by  defendant,  where  the 
sheriff's  deed  u  introduced  to  show  that  plaintiff 
in  ejectment  has  no  title.— Thomas  v.  Bunsncker, 
(M.  C.)  13  8.  E.  231. 

28.  Const.  Ga.  provides  that  "the  court  shall 
render  Judgment  without  the  verdict  of  a  Jury  in 
all  civil  cases  founded  on  unconditional  contracts 
in  writing,  where  an  issuable  defense  is  not  filed 
under  oath  or  affirmation. "  Held  that,  If  not  in 
all  cases  whatsoever,  certainly  in  any  case  ad- 
mitting of  doubt  as  to  whether  a  contract  9ued 
on  is  unconditional,  the  question  of  rendering  a 
Judgment  without  a  Jury  is  one  not  involving  Ju- 
risdiotion,  btit  the  proper  exercise  of  Jurisdiction, 
and  the  Improper  decision  of  it  is  mere  error, 
and  will  not  render  the  Judgment  void.— Georgia 
Hailroad  ft  Banking  Co.  T.  Pendleton,  (Oa.)  U 

B.  E.  822. 

Satis&otioii. 

29.  Judgment  was  obtained  against  two  of  the 
sureties  of  a  principal  debtor,  and  they  deposited 
the  whole  amount  of  the  Judgment,  and  procured 
an  assignment  thereof  to  a  third  person  for  their 
benefit,  with  the  view  of  more  easily  compelling 
contribution  from  their  co-sureties.  Theassignee 
then  fraudulently  sold  the  Judgment  to  a  pur- 
chaser with  notice  of  the  fraud.  Held,  that  the 
sureties  who  paid  the  Judgment  had  a  right,  on 
notice  to  the  last  assignee,  to  move  that  the  sat- 
isfaction of  the  Judgment  be  entered  of  record.— 
Bute  V.  Hearn,  (N.  C.)  18  B.  E.  S95. 

80.  (Tnder  C!ode  N.  O.  1 574,  proridlng  that.  Id 
all  claims  where  an  agreement  is  made  and  ac- 
cepted for  a  less  amount  than  that  claimed,  pay- 
ment of  such  less  amount  aball  be  a  complete 
discharge  of  the  same,  one  of  three  Joint  Judg- 
ment debtors,  who  proposes  to  pay  a  given  sum 
provided  the  payment  ^all  operate  to  relieve 
him  from  further  liability,  on  acceptance  of  such 
offer  and  payment  by  check  Is  entitled  to  have 
entry  of  satisfaction  on  the  record  as  to  the  whole 
Judgment  as  against  him. — Boy  kin  v.  Buie«  CS. 

C.  )  18  8.^.m. 
Kevlvor. 

81.  A  provision  of  a  decree  In  favor  of  a  re- 
ceiver, that  be  shall  execute  a  bond  in  a  fixed 
penalty  Iwfore  receiving  any  money  thereunder, 
does  not  prevent  the  aecree  being  final,  within 
the  meaning  of  Code  Va.  187S,  c.  188,  |  13,  pro> 
viding  that  an  execution  may  be  issued  on  a 
''final"  decree  within  one  year,  or  the  same  m&} 
be  revived  within  ten  years  from  its  date.— Serial 
V.  Cromer,  (Va.)  13  8.  B.  850. 

Vacating. 

33.  The  docketing  of  a  Justice  court  Judgment  in 
a  superior  court,  as  allowed  by  Code  0.  $  839, 
does  not  give  the  superior  court  Jurisdiction  of 
an  action  to  set  aside  such  Judgment  for  want  of 
service  of  summons,  but  a  motion  for  that  pur- 

EQse  must  be  made  in  the  Justice's  court. — White- 
urst  T.  Merchants'  &  Farmera'  Transp.  Co.,  (N. 
C. )  18  8.  E.  987. 

33.  A  verdict  and  Judgment  for  costs  alone 
against  plainttffwlUnot  be  setasldeon  the  ground 
that  the  court  in  which  his  action  was  luought 
liad  no  Jurisdiction  of  the  subject-matter  of  the 
suit- Parker  T.  Belcher,  (Ga.)  18  S.  B.  814. 

34.  A  Joint  verdict  and  Judgment  against  sev- 
eral defendants,  some  of  whom  were  never 
served,  and  had  not  waived  service  bv  appear- 
ance, should  be  sat  aside  on  motion  made  at  the 
same  term.— Haralson  v.  McArthur,  (Ga.)  18  S. 
E.  594.  t  \  / 

35.  An  independent  action  is  not  the  proper 
remedy  for  setting  aside  a  Judgment,  entered  la 
a  special  proceeding,  on  the  ground  that  a  sum- 
mons, necessary  to  give  the  court  Jurisdiction, 
was  not  served;  but  relief  can  be  obtained  only 
by  a  motion  in  the  cause.— Grant  r.  HarrelL  (S* 
C.)  18  8.  B.  718.  ^  ^ 

S6.  Plaintiff,  in  a  pending  action  in  which  he 
had  employed  two  counsel  to  represent  htm,  ab- 
sented himself  without  leave  of  court,  and  against 
theadrioeof  onectf  UaooanseL  FlaiatifE's  leadp 
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tng  counsel  was  absent  at  the  same  time,  with 
leave  of  court.  The  cause  was  reealarly  called 
for  tri^  during  such  absence,  and  the  counsel 
present  allowed  Judgment  to  be  taken  against 
plaintiff,  without  moving  for  a  oontinnaoce  on 
the  ground  of  the  absence  of  the  leading  counsel 
with  leave  of  courC,  or  on  any  other  ground, 
field,  that  the  judgment  would  not  besetaalde.— 
Parker  v.  Belcher,  (Ght.)  18  8.  E.  8U. 

87.  The  fact  that  a  letter  to  counsel  to  appear 
in  a  oaw  reached  him  a  half-hour  after  the  case 
was  set  fortrlal  furnished  no  groand  for  opening 
the  lodgment,  there  having  been  plenty  of  time 
to  secure  counsel  by  telegraphing,  and  it  being 
negligence  not  to  do  so.— Finlayson  t.  American 
Aoc  Co.,  (JS.  C.)  IS  S.  JL  739. 

88.  "Where  defendant's  attorney  la  absent  vrith 
leave  of  court  on  account  of  sickness,  and  bis  re- 
lationship to  the  case  Is  known  to  counsel  for 

Slaintiff,  though  his  name  is  not  marked  on  thg 
ocket,  his  leave  of  absence  applied  to  the  case 
and,  If  his  client  is  also  absent  on  account  of  h 
public  announcement  made  by  the  Judge  in  open 
court  (she  being  then  present  and  hearing  It) 
that  no  case  would  be  tasen  up  In  which  the  ab- 
sent counsel  was  concerned,  a  Judgment  against 
such  defendant  ought  to  be  set  aside  upon  appli- 
cation made  at  tbe  same  term,  supported  by  an 
affidavit  of  a  merltorions  defense.— Haralson  v. 
UcArthur.  (Ga.)  IS  H.  B.  5M. 

89.  Where  an  attorney  is  engaged  simply  to 
employ  counsel  to  appear  at  another  place,  he  is  a 
mere  agent,  and  his  DegUgonoQ  to  employ  the 
counsel  is  the  negllgenoe  of  his  mludpal.— Fin- 
layson T.  American  Ace.  Co.,  CS.  U)  18  B.  B.  789. 

Equitable  relief. 

40.  Judgment  was  rendered  In  favor  of  the 
payee  of  a  promissory  note  given  "for  a  patent- 
right  to  the  Bhellnut  water-engine"  for  a  desig- 
nated county.   Beld,  that  the  collection  of  this 

Judgment  would  not  be  enjoined  at  the  suit  of 
he  maker,  because  no  assignment  of  the  patent 
had  ever  been  made  to  him,  where  he  himself 
introduced  In  evidence  an  instrument  executed 
by  the  patentee's  agent,  authorizing  him  "to  use 
and  sell  the  said  patent"  within  the  designated 
county.— Moore  t.  Garland,  (Oa.)  13  8.  B.  670. 

41.  A  court  of  equity  will  not  restrain  the  en- 
forcement of  a  Judgment  on  the  ground  that  de- 
fendant was  never  served  with  process,  where  the 
record  shows  no  flaw  or  defect  in  the  service, 
and  where  defoidant  does  not  state  any  facts  Im- 
parting to  the  case  some  feature  of  equitable  cog- 
nizance, such  as  fraud,  accident,  or  mistake;  de- 
fendant having  a  plain,  speedy,  and  adequate 
remedy  bya  motion  to  vacate  tbe  Judgment  in  the 
court  and  in  the  action  wherein  it  was  rendered. 
—Crocker  v.  Allen,  (8.  C.)  18  S.  E.  050. 

43.  The  more  fact  tbat  the  judgment  was  re* 
oovraed  on  the  equity  side  of  the  court  will  not 
authorize  tbe  maintenance  of  the  separate  equita- 
ble action  to  set  the  Judgment  aside. — Crocker  v. 
Allen,  (8.  C.)  18  8.  E.  050. 

48.  The  fact  that  an  injunction  may  be  neces- 
sary to  make  the  relief  on  the  motion  for  the  va- 
fWtion  of  the  Judgmeut  effectual  Is  not  sulllcient 
to  give  a  court  of  equity  Jurisdiction,  since  that 
relief  was  always  obtainable  by  a  motion  to  stay 
the  execution,  even  t>efore  the  enactment  of  Gen. 
St.  8.  C.  S2115,  expressly  conferring  such  power 
on  a  circuit  Judge  in  chambers.— Crocker  v.  Al- 
len. (S.  C.)  IS  S.  E.  6S0. 

44.  Code  Va,  S  8286,  provides  that  when,  In 
an  action  of  assumpsit,  an  aflSdavlt  is  Sled  with 
the  declaration,  no  plea  In  bar  shall  be  received 
unless  supported  by  the  affidavit;  and,  If  such 

Sea  and  affidavit  are  not  filed,  there  shall  be  no 
quiry  of  damages,  but  Judgment  shall  be  for 
plaintiff  for  the  amount  claimed  In  the  affidavit 
filed  with  the  deolaratioa.  Held,  that  wh^re  a 
pleaof  noncusumpsU  unaccompanied  by  affidavit 
was  stricken  out,  and  the  subsequent  tender  of  a 
vtea  accompanied  by  affidavit  refused,  a  final 
judgment  given  by  the  court  for  plaintifTs  was 
not  void,  as  the  coun  bad  jurli^diotinn,  though  it 
vnmld  have  been  tbe  duty  of  tbe  clerk  to  enter 
JadgmeBt  at  rules,  and  ttieraiora  ita  enforoemaot 


would  not  be  restrained.  FAtnrrLSKOT, Oia- 
senting.— Grlgg  v.  Dalsheimer,  (Va.)  UB.&9S& 

Judicial  Notixie. 
See  fvtdoioe,  1-8. 

JUBIOIAL  ffATiTW. 

By  executors  and  administrators,  sea  £Beeiilon 

and  AdministratorH,  19-25. 
Foreclosure  sale,  see  MortQages,  11-14. 
For  non-payment  of  taxes,  see  Taxation,  9, 
Of  lunatic's  property,  aee  Jfitanttv.  4 
Under  execution,  see  BxeaOkm,  17. 

Order  of  sale. 

1.  A  decree  which  simply  cosflnns  a  oonunis- 
ftloner's  report  of  debts,  ana  directs  a  sale  of 
lands  therefor  in  default  of  payment,  tboogti  that 
report  specifies  the  debts  and  priorltiea,  is  erro- 
neous, because  the  decree  does  not  itself  adjodi- 
cate  and  declare  what  debt&  are  to  be  paid,  and 
fix  their  order  and  priority  as  to  the  laads  to  be 
sold  tbwefor.— HuU's  Adm'r  t.  HtOl's  Heirs, 
(W.  Va.)  13  S.  E.       Dodley  r.  Same,  Id- 

3.  An  agreement  waa  made  lietween  «  mort- 
gagor and  mortgagee  that  proceedings  toforeclaso 
the  mortgage,  whiob  were  then  pending.  shooXd 
be  withdrawn,  end  tbe  land  conveyed  to  trustees, 
who  were  authorized  to  sell  the  land,  if  tbe  mort- 
gage debt  should  not  be  paid  on  a  certain  day. 
A  sale  by  the  trustees  was  set  aside  in  an  actioo 
brought  by  the  mortgagor,  and  a  resale  was  or- 
dered to  be  made  by  the  master.  Held,  that  it 
was  error  to  order  the  sale  without  a  formal  dis- 
continuance of  the  foreclosure  suit,  as  the  pend- 
ency of  such  suit  was  a  cloud  on  the  title,  and 
deterred  bidding  at  the  sale.  —  Fishbnnie  v. 
Smith,  (S.  a}  18  S.  a  5S5b 

 Setting  aside. 

8.  After  the  termination  of  a  special  proceed- 
ing, wherein  a  sale  of  a  testator's  lands  was  or- 
dered for  the  payment  of  his  debts,  a  motion  In 
the  cause  is  not  tbe  proper  remedy  for  seuing 
aside  for  fraud  the  orders  directing  the  sale,  but 
this  can  be  done  only  an  independent  action. 
—Carter  T,  Rountree,  (H.  C.)  18  8.  E.  710. 

4.  But  such  motion,  if  made  within  a  reason- 
able time,  is  the  proper  remedy  for  setting  the 
order?  aside  for  irregularities;  and  the  fact  that 
the  motion  alleges  fraud  in  addition  to  the  irrvg- 
ularities  is  iomiatetial,  since  such  allegations 
will  be  treated  aa  snrnlosaga— Cartor  t.  Ronn- 
iree,  <N.  C.)  18  8.  B.  718. 

Oonflrmatlon. 

6.  The  conflrmatlMi  of  a  judicial  sale  for 

about  84,000  will  not  be  vacated  oa  the  grouod 
that  the  price  was  grossly  Inadequate,  when,  oa 
two  prior  sales  within  two  years  preceding  such 
sala  the  land,  after  wide  advertisements,  brongbi 
tl,5A0  and  88,650,  respectively;  and  tbe  pur- 
chaser at  tbe  last  sale  agreed  to  sell  the  land  to 
a  third  person  for  16,000.— Allison  t.  AllLsoe, 
(Va.)  13  S.  E.  549. 

e.  The  fact  that  the  attorney  of  the  owner  of 
land  sold  at  a  Judicial  sale  died  about  two 
weeks  befom  the  confirmation  of  the  sale,  ari 
that  the  owner  had  notice  of  motion  for  confirma- 
tion only  from  Saturday  until  Honday,  are  not 
sufficient  grounds  forvacating  siich  confirmatioB. 
when  the  owner  had  several  days'  notice  of  the 
death  of  his  atUuney,  and  lived  only  three  or 
four  hours'  ride  from  the  place  whwe  the  nootioB 
waa  made.— Allison  r.  Allison,  (Va.)  18  a  E.  54L 

Foment  of  price. 

7.  A  purchaser  of  land  under  a  Tcdd  decres, 
whose  money  has  been  applied  upon  liens  on  the 
land  valid  against  the  owner,  will  be  entitled  to 
charge  such  money  upon  the  land  by  snbstits- 
tion  to  the  right  of  the  creditor,  upon  disaffirm- 
ance of  the  SiLle  —Hull's  Adm'r  v.  Hull's  Heiis, 
(W.  Va.)  13  S.  E.  49;  Dudley  v.  Same,  Id. 

8.  Where  the  pur?hase  money  at  a  judicial 
sale  is  paid  to  a  commissioner,  who  has  teiled  te 

I  viva  bond,  m  reaoired  br  tiw  deoreo^  and  alw 
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1)7  Code  Va.  |  8397,  moh  purment  Is  iuTalld,  and 
doM  not  dlscharse  the  puroooMr.— Wbltehead  t. 
Bradley,  (Vs.)  U  S.  E.  195. 

0.  Where  pajrmentsofpiirchMeinixioyat  »la- 
dldftl  m1«  ueroid,  because  made  toaa  unbonded 
oonunlssioDer,  prooeedings  against  the  pur- 
idkaMn  to  show  cause  why  the  property  should 
aot  be  resold  are  not  within  Code  Va.  {  8495, 
whl<fli  deelarea  that  the  purchaser's  title  at  a  sale 
made  under  a  decree  six  months  after  the  date 
tiiereot,  and  confirmed,  shall  not  be  affected  by  a 
subsequent  reversal;  since  the  objectof  suchpro- 
oeedlngs  is  not  to  set  aside  the  sale,  bat  to  com- 
pel the  purchasers  to  comply  with  their  respect- 
in  contraota.— Whitehead  V.  Bradley,  (Va.)  18  B. 
X.  19IL 

Beoord  of  deed. 

10.  Act  1885,  o.  Ur,  proridlng  that  no  pur- 
cbase  from  a  barK^loor  or  lessor  whose  deed  or 
leai»e  Is  unregistered  shall  a.rall  to  pass  title  as 
against  any  unregistered  deed  executed  prior 
to  £>ecemt>er  1,  18S5,  when  the  person  claiming 
under  such  deed  shall  be  in  the  actual  posses- 
aiou  and  eujoyraent  of  such  land,  does  not  ap- 
ply to  purchasers  at  sheriA's  sale,  but  only  to 
purchasers  from  the  bargainor  or  lessrar.— Cowan 
T.  Withrow,  (N.  C.)  18  S,  B.  1022. 

Jurisdictlozi. 

Bee  Courts. 

In  criminal  oases,  see  Criminal  Law,  1*  H. 

equity,  see  EquUv,  1-8. 
Objections  to,  see  AbaUmeninnd  Bevtoal,  i. 
Of  justice,  see  Jiuttlces  ttf  the  Fbwm,  1-T. 
On  appeal,  see  appeal,  1-15. 


JX7B,Y. 

DIsqnalifloatloD,  walw  of  objection,  M  CrimlTiat 

Litw,  59. 
Misconduct  of,  see  New  TriaU  S,  7. 
Proriace  of,  Invaalon  by  instruotions,  see  THaU 

81-37. 

Bi^t  to  trial  by,  see  ConttUutlonal  Law,  11. 
Separation  of,  In  orlmlnal  oase,  see  Cnminal 
£mo,4B. 

Taking  papers  to  jury^room,  see  2YtoIi  S. 
Competency. 

1.  The  persons  filling  the  offices  of  treasurer 
and  councilmaD  of  a  city  are  not  disqualified  to 
serve  in  the  husUngs  court  thereof,  in  a  criminal 
caee.— Thompeon  t.  Commonwealth,  (Va.)  18  8. 
E.  SOi. 

9.  A  Juror  should  not  be  excluded  in  a  oItU 
ease  m^lybeoause  he  isfndebted  to  defendant,  in 
the  absence  of  any  showing  that  he  is  oy  reason 
thereof  at  the  mercy  of  det^dant,  or  that  he  has 
been  treated  with  such  Indulgence  as  to  make 
him  favor  him.— Thompsmir.liouglasB,  (W.  Va.) 
18  S.  £.  1015. 

8.  A  juror  in  a  capital  case,  who  swears  on 
hia  wfr  dtre  that  he  is  opposed  to  capital  punish- 
ment, Is  properly  r^ected.  Affirming  12  B.  B. 
657.— State  v.  James,  (B.  C.)  18  B.  E.  825. 

4.  The  impressions  of  a  Juror  as  to  defend- 
ant's guilt,  based  on  what  he  "bad  heard,"  do 
not  disqualify  him,  where  he  states  on  his  voi/r 
dire  that  hecan  render  a  fair  and  impartial  Judg- 
ment acoordiqg  to  the  law  and  the  evidenoe.  Af- 
firming 13  B.  E.  657.— State  t.  James,  <B.  C.)  18  S. 
B.  825. 

&  Objection  to  the  competency  of  a  Juror  is 
ivoperly  OTerroled  where  he  states  that  he  is  im- 
partial, utd  can  give  the  prisoner  a  fair  trial, 
and  that  he  has  no  opinion  about  the  case,  though 
he  had  previously  stated  that  at  the  time  of  its 
oommission  he  beard  some  talk  about  it,  and 
might  then  liave  liad  some  opinion  about  iL  but 
dia  not  remember  whether  he  had  or  not.— Lyles 
T.  Commonwealth,  (Va.)  18  8.  E.  802. 

Bammoning  and  impaneling. 

&  The  irregularity  in  a  venire  faetat  or- 
dered in  vacation,  tliat  it  commands  the  sum- 
moning of  40  persons  for  the  trial  of  two  persons 


and  others  charged  with  felony,  but  not  jointly 
indicted  with  the  two,  not  being  prejudicial,  can* 
not,  by  the  provisions  of  Acts  Va.  18U7-88,  p.  18, 
for  ths  first  time  be  objected  to  after  vei^ict.— • 
I^les  V.  Commonwealth.  (Va.)  18  8.  B.  802. 

7.  The  appearance  of  10  of  the  90  persona  or^ 
dered  to  be  summoned  from  the  list  furnished  by 
the  jucU;e  to  serve  as  jurors  is  sufficient,  under 
Code  Va.  |  4019,  providiag  that  in  oases  of  fel- 
ony, "where  a  sutnoient  number  of  jurors  to  con- 
stitute a  panel  of  sixteen  persons  free  from  excep- 
tion cannot  be  had  from  those  summoned, "  addi- 
tional persons  may  be  summoned  from'  the  by- 
standers; and  It  Is  not  error  for  the  court  to  re- 
fuse to  cause  the  araearaoce  of  the  four  persons 
originally  summoneo.— Custla  Commonwealth, 
(Va.)  18  8.  K.  78. 

S.  When  Acta  ZT.  C.  188B,  OL  180,  was  passed, 
prescribing  that  certain  terms  of  the  superior  court 
of  the  county  of  Wake  should  continue  for  three 
weeks  for  the  trial  of  civil  business  alone,  (there 
having  previously  been  no  longer  terms  than  two 
weeks,}  Code  N.  G.  c.  89,  in  respect  to  Jurors, 
providing  in  terms  for  the  drawing  of  them  by 
the  oounty  commisstoQers  for  each  week  of  the 
terms  of  the  uourts  lasting  two  weeks,  was  by 
necessary  Implication  extended  to  authorize  the 
commissionerR  to  draw  Jurors  for  the  third  week 
of  the  newly-establlshed  terms.— Leach  Unde. 
09.  C.)  13  8.  E.  212. 

9.  Where  the  county  commissioners  fall  to 
draw  Jurors  for  the  third  week  of  a  term  the  court 
may  direct  a  Ju^  to  be  drawn  and  summoaed,  as 
prescribed  by  Code  N.  C.  S  l*^.  provtdlnfr  for 
drawing  a  Jury  in  oase  the  oommiasiaicrs  fsiil  xo 
do  80.-^ach  T.  Llnde,  (N.  C.)  18  S.  B.  212. 

10.  Where,  on  the  trial  of  a  felony,  after  sev- 
eral of  the  Jury  have  been  selected,  but  not  sworn 
in  chief,  one  of  them  becomes  sick,  it  Is  not  error 
to  excuse  him,  and  then  proceed  regularly  to  com- 
plete the  panel  to  the  numberof  twelve;  and  this 
the  court  may  do  without  summoning  a  physician 
to  determine  that  the  Juror  is  sick.— Ozburn  v. 
State,  (6a. )  18  8.  E.  247. 

11.  The  offense  of  giving  Intoxicating  drink  to 
a  voter  at  an  election,  in  violation  of  Code,  c.  5, 
I  10,  providing  as  a  penalty  therefor  a  fine  ot  not 
less  than  $10  nor  more  than  850,  being  a  misde- 
meanOT,  defendant,  on  an  indlotment  therefor,  la 
not  entitled  to  a  special  jury,  under  Code.  o.  116, 
S  21,  aathoriilng  the  oonrt  to  allow  a  special  Jury 
in  any  civil  casa  -State  v.  Fearis,  (W.  Va.)  IB 
8.  iH.  1000. 

Challenges. 

12.  The  mere  exclusion  of  a  Juror  upon  a  chal- 
lenge for  cause  upon  insuffloient  ground  will  not 
be  cause  for  reversal. — Thompson  r.  Douglass, 
(W.  Va.>  13  8.  E.  1015. 

18.  BInce  under  Code,  c.  116,  %  17,  "In  every 
case,  the  plaintiff  and  defendant  may  each  chal- 
lenge four  jurors  peremptorily, "  the  refusal  by 
the  court,  on  the  trial  of  an  Indictment  for  a 
misdemeanor,  to  allow  defendant  such  chal- 
lenges, is  reversible  error.— State  t.  Fnaria,  (W. 
Va.)  18  8.  B.  1008. 

H.  After  a  Jury  has  been  stricken,  it  is  not 
error  to  refuse  to  allow  a  restriklntr  because 
counsel  iat  one  of  the  parties  simply  states  in 
his  place  that  he  had  by  oversight  left  on  the 
Jury  a  man  who,  for  reasons  alleged,  would,  in 
his  opinion,  be  partial  and  prejudiced  against 
his  client;  it  not  appearing  that,  even  if  these 
things  were  true,  any  diligence  was  shown  to 
ascertain  the  same,  or  that  they  might  not  easily 
have  been  known  by  proper  and  timely  inquiry. 
—Central  Railroad  A  Banking  Co.  v.  Kent,  (Ga.) 


JUSTICES  OF  THE  PEACE. 

Appeal  from,  see  Appml.  48-47. 
Jurisdiction  of  action  against  married  Woman,  see 
Huaband  and  WUtt  ^ 

Jurisdiotlon. 

1.  An  Issue  as  to  whether  land  is  exempt 
from  levy  and  sale  under  an  execution  as  a  home- 
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stead  does  not  bring  the  title  of  th6  laaa  in  ques- 
tiou.— Moore  t.  O'Bnrr,  (Oa.)  13  S.  B.  464. 

5.  Under  Code  N.  C.  t  871,  forbidding  a  ]d8- 
tloe  of  the  peace  to  Issue  process  to  any  connty 
otiter  than  his  own  where  there  Is  only  one  de- 
fendant, and  section  191,  (applicable  to  prooeed- 
Ings  Insaperlor  courts,)  providing  that  an  action 
for  the  recovery  of  a  penalty  must  be  brought 
In  the  county  where  the  cause  arose,  a  justice  has 
jurisdiction  of  an  action  against  a  resident  of  his 
county  for  a  penalty  Incurred  in  another  county, 
in  the  absence  of  any  provision  extending  tbe 
proriBloa  of  section  191  to  justioes*  ooiirta.-^ish- 
er  V.  Btdlard,  (N.  C.)  18  S.  E.  799. 

9.  Where  plaintiffs*  contract  provided  for 
famishing  defendant  with  certain  lumber,  and 
on  a  performance  of  their  contract  tbe  amount 
due  tnem  exceeded  the  Jurisdiction  of  a  Justice 
of  the  peace,  they  could  not  split  the  amount  so 
as  to  bring  three  actions  within  suchjurlsdlctlon, 
though  the  lumber  had  been  delivered  by  install- 
menta.— McFbail  v.  Johnson,  (N.  C.)  13  S.  E.  799. 

4,  Where  the  face  of  a  note,  with  the  attor- 
ney's fee  provided  therein,  is  In  excess  of  the 
amount  of  the  jurisdiction  of  a  Justice  of  the 
peace,  the  Judgment  rendered  therein  by  him  la 
void.— Beach  v.  Atldnson,  (Oa.)  IS  S.  B.  591. 

6.  Under  Code  Va.  S  2939,  providing,  among 
other  thinei,  that  a  Justice  of  the  peace  shall 
have  Jurisdiction  ol  any  claim  to  any  fine  If  the 
amount  thereof  does  not  exceed  fHO,  and  of  other 
claims  where  the  amount  does  not  exceed  $100,  a 

tostlce  has  no  Jurisdiction  of  an  action  for  the 
100  penalty  imposed  by  section  1292  upon  tele- 
grapb  companies  fbrfailnra  todeliver  adispatch, 
■inoe  sot^  penalty  li  a  fln«  within  the  meaning 
of  tbe  statute.— Western  Union  Tel  Co.  T.  Petty- 
John,  (Va.)  13  8.  B.  481. 

6.  Under  Code  N.  C.  8  834,  which  provides 
that  justices  of  the  peace  Bhall  have  exclusive 
original  Jurisdiction  of  all  olril  actions  founded 
on  contracts,  except  where  the  demand  exceeds 
tsiOO,  or  the  title  to  real  estate  Is  In  controversy, 
a  Justice  has  no  Jurisdiction  in  ejectment,  where 
tbe  issue  Is  whether  a  oonlract  to  purchase  the 
land  was  abandoned  by  defendant,  and  a  suit  for 
specific  performance  of  the  contract,  instituted  by 
defendant,  is  pending  in  tbe  superior  court. — 
Boone  v.  I>rake,  (N.  C.)  18  S.  B.  ^ 

7.  Code  N.  C.  i  1169,  authorizing  two  justices 
of  the  peace  to  sit  together  in  criminal  proceed- 
ings, and  giving  them  the  same  powers  and  du- 
ties as  are  given  to  anyJusUce  sitting  alone,  was 
authorized  by  Const.  N.  C.  art.  4,  $  13,  empower- 
ing the  general  assembly  to  allot  and  distribute 
the  Judicial  power  and  jurisdiction  which  does 
not  pertain  to  the  supreme  court  in  such  manner 
as  they  may  deem  beat— State  v.  Flowers,  (N. 
C.)  18  S.  H.  718. 

Procedure. 

8.  A  justice  of  the  peace  cannot  instruct  the 
jury.— Freeman  r.  Bxohange  Bank,  (Oa.)  18  S.  B. 
160. 

9.  On  a  trial  In  a  JusUoe's  court  It  is  not  er> 
ror  in  the  magistrate  to  allow  a  note,  the  founda- 
tion of  the  action,  to  be  read  in  evidence  pending 
the  argument  to  the  jury,  and  tbe  opposite  party, 
if  desirous  of  doing  so,  would  be  permitted  to 
introduce  evidence  also.— Uavia  r,  Slobley.  (Oa.) 
13  S.  E.  696. 

10.  A  conviction  for  a  violation  of  an  ordi- 
nance of  a  municipal  corporation  will  not  be  re- 
versed for  want  of  aplea  by  tbe  defendant,  since 
under  the  laws  of  west  Virginia  formal  plead- 
ings are  not  necessary  before  a  justice.— Town  of 
UoundsrUle  t,  Velton,  (W.  Va.)  18  H.  B.  878. 


Jnstlflcatioii. 

Tor  UMult^  see  A$aault  and  BaUerVf  1. 


KUlingr  Stock. 
8e«  BaUroad  Com^wniei,  fiS-fiO. 


See  .EguitVi  S. 


liAKDIiORB  AND  TENASSTT. 

Action  by  tenant  on  covenants. 

1.  Wbere  a  lessor  prevents  the  lessee  tront 
enjoying  the  leased  property  by  a  preliminary 
injunction,  which  is  afterwards  dissolved,  the 
fact  that  the  lessee  has  a  right  of  action  on  the 
injunction  bond  will  not  bar  his  action  of  cove- 
nant—Hubble 7.  Cole,  (Va.)  IS  8.  B.  441. 

Tenancy  at  will — Termination. 

3.  Where  one  gives  a  tenant  after  the  end  of 
bis  term,  permission  to  oocupy  a  house  until  a 
tenant  Is  obtained  for  the  year,  the  occupant  is 
entitled  to  reasonable  notice  that  a  tenant  baa 
been  obtained.— Bloat  T.  Bountrefc  (Q«.)  18  S.  K 
687. 

Holding  over. 

8.  In  an  action  against  a  tenant  t<x  holding 
over  alter  expiration  of  a  definite  term,  it  is  a 
sufficient  defense  that  the  landlord  consented  tix 
defendant  to  hold  over;  and.  If  the  real  cause  of 
action  be  damages  resiutinK  from  the  violation  of 
the  terms  of  this  consent  Uiat  oauaa  should  be 
alleged  in  tbe  declaration.— Bloat  v.  Boontna, 
(Oa.)  18  a  6.  689. 

^  Shortly  after  tbe  termination  of  a  lease 
stipulaUng  for  ar^  of  8800  per  year,  payable 
moDthly,  the  landlord  visited  the  premises,  which 
tbe  tenants  were  still  occupying,  to  collect  the 
rent  for  the  previous  month.  He  offered  to  lease 
the  place  for  $800,  and  then  for  8275,  which  the 
tenants  rejected,  but  nls  proposal  to  let  it  for 
t2.50  was  takem  under  consideration.  Held,  that 
by  bis  oonduct  he  had  waived  any  ilglifc  to  treat 
them  as  tenants  holding  over  tax  the  Hollowing 
year.-Dralie  v.  Wllhelm,  (H.  C.)  18  a  S.  flBL 

Bent — ^Apportionment. 

S.  Code  N.  a  I  1748,  nrovides  tliat,  ivlien 
rents  are  payable  to  succMuve  owners,  and  the 
right  of  any  owner  Is  terminable  by  death  or 
other  unopitaln  event  'be  payment  following 
shall  be  apportioned  among  the  said  owners. 
Section  17^  provides  that  when  a  farm  lease  de- 
termines bythe  happening  of  an  unoertaln  event 
determining  the  estate  of  the  lessor,  the  tenant 
shall  continue  to  the  end  of  the  year,  and  shall 
pay  to  tbe  succeeding  owner  a  proportionate  part 
of  the  rent  Held,  that  a  foreclosure  is  not  such 
an  uncertain  event  as  to  entitle  one  to  the  appor- 
tionment of  a  crop  which  ia  planted  atler  the 
sale,  and  on  which  he  has  made  advanceo  with 
knowledge  of  the  foreclosure  decree. — SpniUl  v. 
Arrlngton,  (S.  C.)  18  8.  E.  779. 

 Action  on  rent  note. 

0.  Under  Code  Oa.  S  2288,  providing  that 
"judgments  upon  suits  for  rent  may  be  rendered 
at  the  first  term,  **  an  action  bv  the  payee  of  a 
note,  which  states  on  its  face  tnat  it  was  given 
for  rent  and  which  is  attached  to  the  declara- 
tion, is  in  order  for  judgment  at  the  first  term 
The  declaration  need  not  allege  the  relation  of 
landlord  and  tenant.— Simpson  v.  Barle,  (Oa.) 
18  B.  E.  448. 

7.  Where  Judgment  has  been  entered  oy  oe- 
fault  on  a  Joint  note,  which  recites  on  Its  fare 
that  it  was  given  for  rent,  one  of  the  makers 
cannot,  el^ht  years  afterwards,  in  resisting  exe- 
cution on  the  ground  that  the  judgment  was  Ille- 
gal, show  by  parol  evldenoe  that  ne  was  merely 
surety  on  the  note,  and  that  the  relation  of  land- 
lord and  tenant  did  not  exist  between  him  and 
the  payee.— HimpBon  v.  Barle,  (Oa  )  IS  S.  B.  44ft. 

Landlord's  lien. 

8.  Code  N.  C.  f  1764,  provides  that  the  land- 
lord shall  have  a  lieu  on  crops  which  sliall  "be 
preferred  to  all  other  liens, "  and  tixmt  the  crops 
shall  harvested  in  possession  of  the  lessor"uatil 
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Uan  In  favor  of  those  making  advances  on  crops 
**8hall  not  affect  the  rights  of  the  landlords  to 
their  proper  share  of  rents. "  Held,  that  a  pur- 
chaser at  foredosare  sale  who  enters  upon  the 
land  before  the  crop  Is  planted,  and  rents  It  to 
the  mortgagor  In  pusseasion,  ie  entitled  to  all  the 
rights  of  a  landlord,  notwithstanding  that  at  the 
time  of  the  sale  considerable  advances  have  been 
made  upon  the  crop.  Killebrew  v.  Hlnes,  IM  N. 
O.  183,  10  S.  B.  1^  351,  dtstlngufshed.— SpniUl 
T.  ArringtoQ,  (N.  C.)  18  8.  E.  77V. 

9.  Code  N.  C.  { 1754,  provides  that  crops  raised 
on  leased  laud  shall,  unless  oth^wlse  agreed,  be 
deemed  vested  in  possession  of  the  lessor  until 
the  rent  is  paid,  and  the  lessor  reimbursed  for 
all  "advaDcements'*  la  making  and  saving  said 
crops,  lldd,  that  where  the  lessor  furnishes 
table  board  to  the  lessee  and  bis  family,  in  order 
that  the  latter  may  moke  and  save  hts  crops,  anch 
board  at  onoe  becomes  an  advancement,  ana  the 
lessor  is  not  req aired  to  prove  an  express  agree- 
ment showing  that  it  was  to  be  bo  ooasldered  be> 
tween  the  puties.— Brown  v.  Brown.  (N.  O.)  18 
S.  B.  797. 

10.  Undor  Code  JK.  C.  1 17H,  giving  a  landlord 
a  lien  on  the  whole  of  the  tenant's  crop  for  the 
rant,  and  inwiding  that  the  crop  is  "held  to  be 
Tested  in  poesesston  of  the  lessor"  until  the  rent 
is  paldf  and  giving  the  landlord  an  action  of 
Olum  Mid  delivery  If  the  crop,  or  any  part  there- 
of, shall  be  removed  fmm  the  land  mthont  the 
consent  of  the  lessor,  the  landlord  may  maintain 
the  aotlon  for  a  oertain  part  only  of  the  crop, 
thoagb  all  of  It  has  been  delivered  to  a  third  per- 
aou.— Boone  v.  Darden,  (St.  a)  18  B.  B.  738. 

11.  Flalntlflk,  the  ownen  «  a  flsh-serap  and 
oil  factory,  oontracted  to  furnish  W.  A  Co.  the 
factory,  a  seine,  and  some  boats,  while  W.  &  Co. 
agreed  to  deliver  to  them  one-fourth  of  the  gross 
produot  of  oil  and  scraps,  and  to  pay  all  running 
expenses  of  factory,  w.  &  Co.,  instead  of  deliv- 
ering the  one-fourth  of  theproduct  to  plaintiffs, 
sold  it  all  to  defendant.  Seld,  in  an  action  to 
recover  said  one-fourth  or  the  value  thereof,  that 
satd  agreement  constituted  a  lease,  rent  to  be 
paid  in  kind ;  and  that  as  the  only  statutory  pro- 
vision ^ving  the  landlord  a  Hen,  until  a  division 
had  been  made  and  hlB  share  set  ^tart  to  Um  in 
severalty,  was  in  the  case  of  leases  for  agrloult' 
nral  purposes,  (Code  K.  C.  S  1754,)  plalntlA*  only 
remedy  was  against  their  lessees.— Hovland  t. 
Forlaw,  m.  C.)  18  8.  E.  178. 

12.  Buit  was  commenced  by  the  creditors  of  a 
Urm  to  set  aside  an  assignment,  and  subject 
the  Arm  assets  to  its  debts.  A  temporary  order 
was  granted  restraining  any  one  from  interfer- 
ing with  the  goods,  and  requiring  defendants  to 
show  cause  why  the  Injunction  should  not  be 
continued  until  the  determination  of  the  snit 
Afterwards  the  landlord  levied  a  distress  upon 
the  goods.  An  order  was  made  setting  aside  the 
assignment,  appointing  a  receiver,  and  requiring 
all  creditors  to  prove  their  claims  or  be  barred 
from  participation  In  the  fund.  Held  that,  as 
the  landlord  was  not  a  party  until  after  the  levy 
<^  the  distress,  he  was  not  bound  by  any  order 
In  the  suit,  but  was  entitled  to  priority  over  the 
other  cred.itora,  notwithstanding  that  the  rent 
was  not  due  when  the  assignment  was  made  or 
when  the  suit  was  commenced.— Cooley  v.  Feny, 
(8.  C.)  18  9.  E.  868. 

18.  A  landlord  having,  as  surety  with  his  ten- 
ant and  another  person,  signed  a  note  for  sup- 
plies puTcnasea  oy  tne  tenant,  but  not  naving 
purchased  or  ordered  them  himself,  cannot  have 
a  Hen  therefor  on  the  tenant's  crop,  though  he  is 
obliged  to  pay  the  note  at  its  maturity. — Brim- 
berry  V.  Mansfield,  (Ua.)  18  S.  E.  183. 

 Distress. 

14.  Where  the  entry  of  a  levy  upon  a  distress 
warrant  Included  among  other  things  "one  crop 
cotton  growing,"  allowing  such  levy  to  be  read 
to  the  Jury  on  the  trial  of  an  issue  made  by  a 
connter-affldavlt  to  the  distress  warrant  was  no 
ground  for  a  new  trlaL— Johnston  v.  Patterson, 
18  S.  B.  17. 


Landlord*!  lien VnlawfU  selsiire  of, 

crop  by  landlord. 

15.  Code  tJ.  U.  1 1754,  provides  that  crops  on 
land  leased  for  agricultural  purposes  shall  ba 
deemed  In  possession  of  the  lessor  until  all  rents 
are  paid.  Section  1755  gives  the  lessee  a  civil 
remedy.  If  the  lessor  obtains  actual  poesesslon 
otherwise  than  as  mentioned  In  the  preceding 
section.  Section  1769  makes  It  a  misdemeanor 
for  the  lessor  lo  unlawfully  and  knowingly  seise 
the  crop  when  there  Is  nothing  due  him.  Bectlcm 
1703  extends  these  provisions  to  leases  of  turpen- 
tine trees.  Heldj  that  a  lessor,  who,  after  re- 
ceiving all  rent  due,  forbade  the  lessee  to  gather 
part  of  hlB  crop,  and  leased  the  trees  to  othen, 
before  the  first  lease  terminated,  and  allowed 
them  to  take  the  balance  of  the  crop,  was  gallt^ 
of  a  misdemeanor  under  section  lAll.— Staite  T* 
Swing.  (N.  a)  18  8.  S.  10. 


Jurlsdiotion. 

1.  Where  defendant,  who  bad  found  a  pooket> 
book  with  a  oheuk  ther^n,  which  was  only  of  the 
valne  of  tlO.T9,  converted  it  with  intent  to  steal, 
the  offense  is  only  petit  larceny;  and,  where  the 
conversion  occurred  In  a  county  different  from 
the  one  In  which  the  pocket-book  was  lost,  the 
county  oourt  of  the  latter  county  has  no  ]urla- 
diction  of  the  matter.  Riohabi>sok,  J.,  dissent- 
ing.—Ferrin  V.  CommonwealUi,  (Va.)  18  S.  E.  70. 

What  constitutes. 

3.  On  an  Indictment  for  privily  stealing  from 
the  person,  where  the  Jury  nas  been  Instructed 
that  the  taking  must  have  been  secret  In  (nderto 
make  out  the  offense,  it  la  not  error  to  add  that 
it  is  not  necessary  for  the  atoto  to  prove  that  no 
force  was  nsad.— State  v.  Chavia,  (&  a)  18  S.  B. 
817. 

Indietment. 

8.  An  indlotment  for  larceny  frcm  the  person 

which  charges  that  the  defendant  did  take  from 
the  person  of  one  C.  "one  watoh  and  cbaln  of  the 
value  of  $76,  and  the  property  of  the  said  C.,**  is 
sufficiently  speclfio  in  the  description  of  the  prop- 
erty stolen.— PoweU  v.  State,  (Ua.)  18  8.  B.  m. 

4.  An  indictment  charging  buKlary  with  in- 
tent to  commit  larceny,  which  alleges  that  one 
pair  of  panto  "and  other  goods,"  of  tne  value  of 
(34,  without  specifying  the  other  goods,  were 
stolen,  is  not  a  good  indictment  for  grand  lar- 
ceny.—State  V.  McCiung,  (W.  Va. )  IS  8.  E.  664. 

5.  To  support  a  conviction  of  larceny  under 
a  count  of  an  indictment  charging  both  burglarr 
and  larceny,  the  charge  of  larceny  must  be  weU 
laid,  as  in  an  indictment  for  larceny.— State  T. 
UoClung,  (W.  Va.)  18  8.  E.  654. 

6.  Code  Ga.  f  4S94,  provides  that  horse-steal- 
ing shall  be  denominated  "simple  larceny."  and 
the  term  "horse"  shall  Include  **mule"  and  "asa, " 
and  each  animal  of  boOi  sexes,  and  without  re- 
gard to  the  alterations  which  may  be  made  by 
artificial  means.  Section  4395  provides  that  the 
Indictment  for  such  an  offense  shall  designate 
the  nature,  character,  and  sex  of  the  animal,  and 
give  some  other  description  by  which  Its  iden- 
tity  may  be  established.  Beld^  that  an  indict- 
ment charging  the  theft  of  "one  dark  bay  horse, 
with  one  spot  on  the  end  of  his  nose,  "  etc. ,  did 
not  snfflciently  indicate  the  character  and  sex  of 
the  animal,  notwithstanding  the  use  of  the  pro- 
noun "his."— Brown  v.  State,  (Ga.)  13  S.  E.  20. 

Evidence. 

7.  The  theft  of  a  lot  of  canned  goods  from  a 
wholesale  store  is  not  established  by  finding  a 
lot  of  such  goods  in  the  possession  of  accused 
when  It  la  not  shown  that  tbe  goods  were  missed 
from  the  stock,  nor  that  the  stock  was  short,  as 
it  will  be  nresumed  that  the  goods  In  question 
were  sold  to  retail  dealers,  and  by  them  sold  to 
accused.— Johnson  r.  Stoto.  (Qa.)  13  S.  B.  383. 

S.  On  trial  for  the  larceny  of  a  pocket-book 
containing  $100  In  money  and  a  cheek  for  $10.7% 
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ttie  endenoe  Bhowed  tiiat  the  pookst-book  haa 

been  lost  in  a  pnblio  road.  The  next  day,  de- 
fendant, a  colot^d  man,  unable  to  either  read  or 
write,  In  passlnf^  alonff  the  road,  saw  some  papers 
along  tbe  wayside,  and  picked  np  two  of  them, 
one  of  which  was  the  check  in  qaestion,  which 
wae  made  payable  to  a  third  person,  and  did  not 
have  the  owdot's  lume  thereon.  On  the  same 
day  defendant  showed  the  check  to  a  neighbor, 
who  was  unable  to  tell  him  what  It  was.  Some 
weeks  after  this  defendant  accidentally  disclosed 
his   possession  of  the  check,  and  reluctantly 

erted  with  it  in  payment  of  a  bill,  stating  that 
e  check  had  been  given  him  in  pasrment  for 
work  done.  Held,  that  the  evidence  was  notsnffl* 
olent  to  show  that  defendant  ever  had  possession 
of  the  pocket-book  or  Its  contents,  except  tbe 
check;  and  that,  as  there  was  nothine  to  show 
that  he  knew  the  owner  at  the  time  of  the  find- 
ing, and  as  the  owner's  name  did  not  appear  on 
the  oheck,  a  conTiction  would  be  set  aside  as 
without  evidence  la  its  support  Richabdbon.  J. , 
dissenting. — Ferrin  v.  Commonwealth,  (Va.)  ]S 
&  E.  76. 

9.  Where  an  indictment  for  larceny  from  the 
pOTSon  charges  that  tbe  property  stolen  was  of 
the  value  of  (75,  and  the  ]ury  return  a  general 
verdict  of  (Euilty,  the  conviction  is  one  of  felony, 
and  not  of  misdemeanor,  under  Code  Qa.  S  4411, 
making  larceny  from  the  person  of  an  article  of 
a  greater  value  than  tSO  punishable  by  imprison- 
ment In  tbe  penitentiary,  and,  if  there  is  no  evi- 
dence of  the  value  of  the  property,  the  accused  is 
entitled  to  »  new  trial.— Powell  t.  State,  (Oa.) 
18B.  B.  839. 


Bee  WaU. 


liOgaoy. 


Levy. 

Of  execution,  see  Execution,  8-11. 

UBEL  AND  BIiAllDBB. 

Death  of  plaintiff,  survlnl  of  aotlon,  lee  Abate- 

ment  and  Revival,  8. 

Wliat  is  aoUonBble. 

1.  Where  perjury  is  punishable  by  confine- 
ment in  the  penitentiary,  a  false  charge  that  a 
person  swore  lies  at  a  certain  trial  Is  actionable 
per  se.— Gudger  v.  Penland,  (N.  C.)  18  8.  B.  168. 

FriTileged  oommunioatlons. 

9.  An  alleged  libel  consisted  In  a  letterwrit- 
ten  by  the  defendaot  to  the  superintendent  of  the 
United  States  census,  wherein  it  was  stated  that 
the  defoidaut  thought  himself  entitled  to  recom- 
mend some  of  bis  political  friends  in  the  district 
in  which  he  lived,  and  have  them  appointed  as 
enumerators;  that  tbe  supervisor,  however,  had 
paid  no  attention  to  his  recommendations,  but 
bad  appointed  tbe  plaintiff,  a  man  who  had  since 
the  war  murdered  two  Union  soldiers,  and  been 
Instrumental  also  In  defrauding  the  defendant 
out  of  his  election  to  tbe  legislature.  There  was 
evidence  that  the  charges  were  untrue,  and  that 
the  character  of  tbe  plaintiff  was  good.  There 
was  no  evidence  in  reply,  and  the  answer  ad- 
milted  that  the  object  of  the  defendant  was  to 
secure  plaintiff's  removal  from  office.  Held,  that 
the  communication  was  one  only  of  qualified 
privilege,  and  that,  as  there  was  evidOQCe  tend- 
ing to  show  malice,  the  case  shonld  have  been 
anbmitted  to  the  Jury. — Ramsey  v.  Cheek,  (N.  C.) 
18  B.  B.  775;  Bradsher  v.  Sume,  Id.  777 

S.  Where  the  complaint  in  enaction  for  slan- 
der in  making  a  false  charge  that  a  person  swore 
lies  at  a  certain  trial  does  not  show  whether 
the  charge  was  made  at  or  after  the  trial,  or 
that  defendant  snstalned  such  relation  to  tbe  trial 
as  would  exempt  him  from  liability  for  his  utter- 
ance, the  complaint  is  not  demurrable  on  the 

Sound  that  the  charge  was  made  pending  a  1u- 
clal  investigation.— Gudger  <r.  Feuland,  {N.  C) 
IBB.  B.  itiS. 


Aotlon  fCft~-TElBtMag, 

4.  In  an  action  of  slander.  In  Utat  defendant 
accused  plaintiff  of  false  swearing  at  a  trial, 
plaintiff  need  not  set  fortb  the  lauguage  or  aub- 
stanoe  of  tbe'tesdmony  refwred  to  by  defendant, 
unless  defendant,  in  ntteriw  the  alanderons 
words,  specified  what  plalntiffswore,  or  In  what 
particulars  his  testimony  was  false.  Ondger  t. 
Penland,  (K.  C.)  13  8.  B.  168. 

5.  Ihoogfa  an  action  ooald  be  maintained  end 
damages  recovered  1^  iwovlng  utteruice  of 
slanderous  words  set  forth  In  more  than  one  par- 
agraph of  the  complaint,  where  the  langnags 
used  In  each  instance  amounts  to  a  charge  of  per^ 
Jury  In  the  same  judicial  proceeding,  and  at  tbi 
same  time,  it  is  not  necessary  that  a  separaU 
demand  for  damages  be  appended  to  each  para- 
graph.—Gudger  V.  Penland,  (N.  a)  18  8.  B.  Itt 

Criminal  proseoation — IniUotment. 

6.  An  indictment  which,  in  the  language  tA 
Code  N.  C.  S  Ills,  creating  the  offense,  charges 
that  defendant,  attempting  wantonly  and  mali- 
ciously to  injure  and  destroy  the  reputation  of  L. 
B.,  an  innocent  and  virtuous  woman,  did,  by 
words  spoken,  declare,  In  substance,  that  sbe 
was  an  incontinent  woman,  is  snfllcient,  without 
setting  f(Wth  the  words  by  ^ioh  the  attempt 
was  madeu— Bute  r.  Baddeck,  (N.  &}  18  &  B. 
714. 

— -  Evidence. 

7.  On  a  trial  for  slandering  an  **lnDOoent  wo- 
man, "  tbe  husband  of  the  prosecutrix  denied,  on 
cross-exi*minatioo,  that  he  said  he  had  sexual  in- 
tercourse with  the  prosecutrix  before  he  married 
her.  Defendimt  offered  to  prove,  by  himself  and 
another  witness,  that  the  husband  said  "that  be 
would  rather  pay  $2.50,  and  marry  the  woman, 
fthe  prosecutrix,]  than  have  a  bastard  sworn  to 
him. "  The  trial  court  excluded  the  testimoo]:. 
Held,  that  tho  testimony  rejected  was  not  com- 
petent to  contradict  the  husband  nor  pertinent  to 
prove  the  incontinency  of  the  prosecutrix,  sad 
was  simply  hearsay.— State  t.  Itorria,  (N.  C.)  18 
S.  B.  877. 

UCENSK 

Of  attomoy,  payment  in  state  ooupona,  see  Attor- 
ney nnaClientt  7, 8. 
sale  of  liquor,  see  intoxleatlnff  Liquors,  1-8. 
To  marry,  see  Jf  arria0& 

BosinesB  tax. 

1.  Under  an  ordinanoe  providing  "that  all  per- 
sons coming  into  the  town  of  Rock  Hill  to  engage 
therein  In  the  business  of  a  merchant  for  a  shorter 
period  ttian  one  year  shall  pay  a  license  tax  of 
850, "  a  tax  is  invalid  which  is  assessed  upon  a 
merchant  who,  having  conducted  a  dry  goods  store 
for  75  days,  changes  his  business  to  that  of  sell- 
ing produce,  where  the  evidence  shows  that  be 
had  leased  his  store  building  for  one  year,  witb 
the  privilege  of  two  yrars.— Whitev.  Town  Coan- 
cil  of  Rock  Hill,  (S.  a)  18  &  B.  418. 

B«Tooation. 

3.  Where,  without  express  statutory  a^ithor 
ity,  a  city  authorizes  n  licensed  dsh  dealer  to 
place  a  fish-box  In  a  street,  it  may  at  at^  timo 
require  its  removal,  though  by  so  doing  it  ta^la 
up  his  business  as  a  fish  dealer beforehis  licenss 
expires.— Laing  T.  City  oi  Americae,  (On.)  18  8. 
B.  107. 

•lileiis. 

See  Mechanica''  Lima- 

chattel  mortgage,  see  Chattel  Mortgage»t  8. 

judgment,  see  JudgmcnU  19-S5. 

landlord,  see  Landlord  and  TenoKt,  8-Ub 

mortgage,  see  Mortgaae$,  5,  0. 

tax  execution,  see  Taxation,  8. 
Vendor's  lien,  see  Vendor  and  Vendee,  T. 

Life  Insurance. 
Bee  Inawuiux. 
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UMITATION  OF  AOTIONa 

Bee,  also,  Admene  PottettUm, 
AgaliMt  railroad  company,  see  Eminent  Domain, 
16. 

On  inanranoe  policy,  see  Insurarice,  13^17. 

FabUo  ooiporatlons. 

1.  Public  oorporations,  aneti  aa  ItmaUo  av- 
InmB,  when  clotlwd  wlUi  c»paol^  to  sne  and  be 
roed,  are  amenable,  in  actions  instltatodby  saoh 
oorporations,  to  tbe  defense  of  the  statute  of  llm- 
itatloDs,  as  well  as  to  all  other  defenses,  the 
same  as  natural  persons  are  amenable.— MoClau- 
ahan  T.  WeaternXuuatlo  ABylmOj  (V».)  18  B.  B. 
S77. 

Action  against  gnawUan  and  adminis- 
trator. 

2.  An  action  against  one  formerly  plaintiff's 
grnardian,  and  administrator  of  his  father,  for 
alleged  fraudulent  misappropriation  of  money  re- 
cseived  in  such  capacities,  is  barred  by  limita- 
tions where  the  administration  was  closed  26 
years,  and  plaintiff  reached  his  majority  18 
years,  prior  to  the  commencement  thereof . —Lane 

Lane,  (Oa.)  18  S.  B.  385. 

Aotion  on  judgment. 

8.  Cotie  Va.  3S73,  prohibits  the  enforcement 
of  a  JudgnMnt  lien  upon  whicdi  the  right  to  issue 
execution  or  bring  «c(refacla«or  action  Is  barred 
by  sections  SS77  and  3578.  Section  3577  provides 
that  execution  ma/  issue  wiUiin  a  year,  and  a 
scire /actojs  or  action  maybe  brought  within  10 
years  after  judgment,  and,  where  execution  Is- 
soee  within  the  year,  other  executions  may  be 
issued,  or  a  scire  facias  or  action  may  be  brought 
within  10  years  from  the  retum-di^  of  an  vwok- 
tion  on  which  there  is  no  return,  or  within  20 
years  from  the  return-day  of  an  execution  on 
which  there  is  such  return.  Judgment  In  a  jus- 
tice court  was  obtainEd  February  SSL  1806,  duly 
docketed,  but  upon  which  no  exeonnon  was  is- 
sued, and  a  judgment  t(t  the  dnniit  ooort  of  No- 
vember 3,  1866,  also  was  duly  docketed,  on  which 
no  execution  was  issued.  Bait  was  brought  to 
enforce  the  liens  of  the  Judgments,  April  30. 1887. 
field,  that  the  right  was  barred  by  limitation.— 
Brown  V.  Butler,  (Va.)  18  B.  S.  71. 

Vaador*B  lien. 

4.  Tbe  statnte  of  limitation  does  not  apply  to  a 
lien  for  purchase  money  reserved  in  a  conveyance 
of  land.— Hull's  Adm'r  v.  Hull's  Heirs,  (W.  Ya)  IS 
S.  K  49;  Dudley  v.  Same,  Id. 

Frandulent  oonveyanoeB. 

6.  Under  Code  N.  0.  |  155,  snbseea.  4,  9,  and 
■eotloD  158,  llmlUnic  the  bringing  of  actions  based 
on  frand  to  8  years  after  the  diBCOTerT  of  the  fraud, 
and  placing  a  general  limitation  of  10  years  on  all 
actions,  an  action  by  a  creditor  to  set  aside  his 
debtor's  conveyances  to  bis  wife,  brought  16  years 
after  knowled^  of  sach  oonveyanoes,  is  barred. 
Bhiphebd,  J..  dlsaenUng.— Osborne  r.  WlUns.  (N. 
a)  18  B.  £.  885. 

Bnnning  of  statute. 

6.  Though  an  amendment  of  ft  sammons  and 
complaint  was  not  made  within  a  year,  yet  lieiog 
merely  as  to  tbe  name  of  a  party,  and  not  the 
insertion  of  a  new  cause  of  action,  It  did  not  come 
within  the  statute  of  limitations,  which  required 
the  action  to  be  commenced  within  a  year, — Bray 
T.  Creekmore.  (N.  C.)  18  S.  G.  7:23. 

7.  Though  a  third  person  has  actual  notice  of 
the  frand  infecting  a  conveyance,  his  right  of  ao- 
tion to  &et  it  aside  only  accrues  upon  his  purchase 
of  the  land,  and  the  statute  does  not  begin  to  run 

inat  his  aotion  until  then.— McOea  T.  Jones, 
C.)  IS  B.  B.  826. 

8.  In  a  suit  by  an  administrator  and  widow  of 
a  decedent,  brought  in  Virginia  against  bis  heirs, 
to  sell  lands  there  to  pay  debts  and  satisfy  tbe 
widow's  dower,  a  decree  adjudicating  debts  as  ex- 
isting against  the  decedent's  estate,  and  subject- 
ing its  assets,  will  not  save  suoh  debts  from  tbfl 
•tatute  of  Umitationa  for  Um  purpoaoa  of  a  suit 


proseented  in  this  atats  agalnstlaads  here.— BoU'a 
Adm'r  V.  HuU's  Hflln,>(W.  Ta.)  18  a  B.  49;  Dndr 
ley  V.  Same,  Id. 

 TrtiBts. 

9.  Where  defendant  agreed  orally  to  hold  tha 
lands  in  trust,  and  that  on  a  aale  certain  ad- 
rances  made  by  the  parties,  reapeotlTely,  ahould 
be  repaid  oat  of  the  proceeds,  and  the  balanoa 
equally  divided  between  tliem,  the  statuteof  lim- 
itations does  not  run  until  the  lauds  are  sold  by 
defendant- Sprague  v.  Bond,(N.  C.)  13  B.  £.  148. 

10.  The  rendition  of  a  Judgment  against  an 
vdminlsbratriz,  trustee  of  a  continuing  trust,  and 
her  failure  to  appeal  therefrom,  do  not  evidence 
a  purpose  on  her  part  to  throw  off  the  trust ;  and 
the  statute  of  limitations  does  not  then  begin  to 
run  against  an  action  by  the  probate  court 
against  her  sureties.— BnmsldA  v.  Donnon,  (B. 
C.)  18  S.  K.  465.  —»  V- 

IL  Where  a  ward  writes  her  guardian  demand- 
ing wliat  is  due  her,  and  the  guardian  replies  deny- 
ing that  anything  is  dne,  there  is  an  express  repu- 
diation of  his  trust  by  the  guardian,  and  an  action 
against  him  and  bis  sureties  is  barred  within  three 
years,  nnder  Code  N.  C.  {  155,  subd.  6,  providing 
that  actions  against  snreties  on  guardians*  bonds 
stiall  be  barred  within  three  years  after  tbe  breaeb 
complained  of.  Mbkrivon,  C.  J.,  dlssenUog.- Ken- 
nedy V.  Cromwell,  (N.  C.)  18  S.  B.  135. 

Disabilities  and  exceptions. 

13.  An  order  enjoining  creditors  from  prose- 
cuting actions  at  law  agunst  an  estate,  and  fix- 
ing a  time  for  proving  their  claims  In  Uie  action 
In  which  the  Injunction  was  granted,  will  not 
suspend  the  running  of  the  statute  of  limitations 
airainst  a  creditor  who  brings  suit  on  a  simple 
contract  claim  more  than  six  years  Utterttae  time 
so  fixed.-McLnre  r.  lffelton,fB.  a)  18  B.  E.  616: 
In  re  Hardin.  Id.  * 

18.  An  aotlonona  note  against  which  the  stat- 
nte of  limitations  has  run  is  not  taken  ont  of  the 
statute  because  plaintiff  also  attempts  to  found 
tbe  action  on  a  mortgage  securing  the  note, 
which  mortgage  contains  a  covenant  binding  the 
DKnrtgagof  to  p^  all  reasonable  attorneys'  fees 
of  collecting  the  nobs  if  not  paid  at  matorii^, 
since  the  covenant  In  the  mortgage  is  to  be  con- 
strued as  applying  to  attorneys'  fees  incurred  in 

firoceedings  to  collect  the  note,  commenced  whila 
t  was  collectible  by  law,  and  not  after  the  bar 
of  the  statute  had  attached.— Allen  v.  Glenn. 
(Ga.)  18B.  E.  666.  ^ 

14.  In  an  action  against  the  snreties  on  an  ad- 
ministratrix's bond,  the  presumption  that  the  ad- 
ministratrix has  discharged  her  liability,  if  it 
arises  from  the  fact  that  more  than  20  years  have 
elapsed  since  tbe  execution  of  tbe  administration 
bond,  la  rebutted  by  tbe  collection,  subsequent 
to  the  commencement  of  the  aotion,  of  a  judg< 
meot  in  favor  of  the  eatate  against  one  ctf  this 
sureties.- Bumside  r.  Donnon,  (B.  C.)  18  B.  B. 
465. 

 Coverture. 

16.  When  the  statute  of  limitations  begina  to 
run,  the  sntMequent  marriage  of  tlie  /eme  pTaintiil 
wiU  not  stop  it.— ^nnedy  r.  CromwelL  (N.  C.)  18 

a  E.  185.  *  / 

16.  Code  Va.  %  S088,  provides  that  where  a 
right  accrues  against  a  person  who  had  before 
resided  in  the  state,  and  who  departs  therefrom, 
or  by  any  other  Indirect  means  obstructs  the 
prosecution  of  such  right,  the  time  such  obstruc- 
tion continues  shall  not  tie  computed  as  part  of 
the  time  within  which  the  right  should  have 
been  prosecuted.  A  judgment  debtor  at  the  date 
of  the  judgment  resided  in  the  state,  and  was  a 
carpenter  by  trade,  and  for  several  years  after 
judgment  he  went  from  place  to  place  In  differ- 
ent states,  working  at  his  ixaae,  leaving  his 
family  all  the  time  in  the  place  where  the  judg- 
ment was  obtained.  His  wife  testified  that  only 
three  months  before  her  deposition  he  wrote  "he 
was  coming  home, "  and  that  his  family  were  ex- 
pecting him  home,  had  he  not  died.  Held,  that 
there  was  no  snch  obstruction  as  contemplated 
by  the  statute,  as  the  lodgment  debtor  had  not 
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left  the  itate  witti  flMpurpoM  of  olianging  his 
midenoo.— Brown  T.  BnUer,  (Vs.)  IS  8.  B.  71. 

Disabilities  and  exceptions  —  Absence 

from  state. 

17.  plaintiff  took  possesBloa  of  land  nnder  a 
deed  from  a  married  woman,  who  was  not  priv- 
ily enmined,  and  held  the  same  tintll  it  was 
sold  under  execution  to  defendaot's  grantor. 
Upon  tho  second  marriage  of  plaintiff's  grantor, 
subiiequeot  to  said  Bale  under  execution,  she 
joined  ber  husband  in  another  conTeyance  to 
:^lntifl.  Plaintiff  sought  to  prore  that  her  gran- 
tor was  an  infant  during  ber  widowhood,  and 
that  consequently,  being  under  the  disability  of 
either  marriage  or  Infancy  during  the  possession 
of  defendant  and  his  grantor,  such  adverse  pos- 
aesslon  was  not  a  defense.  Held  that,  if  -plain- 
tiff's grantor  became  of  ago  during  her  widow- 
bood,  the  statute  thereupon  began  to  run.  and  it 
was  not  Intermpted  by  her  aeoond  marriage.— 
MlUer  V.  Bomgardner,  (K.  C.)  18  B.  E.  985. 

18.  CodeProc.  ,8.  0.  §181.  providing  that,  If 
any  person  be  out  of  the  state  when  a  cause  of 
action  accrues  against  him,  such  action  may  be 
commenced  within  a  spedflea  time  after  his  "re- 
turn, "  applies  not  only  to  a  resident  ot  the  state 
who  has  gone  abroad  temporarily,  and  then  re- 
turns, but  also  to  one  who  nas  never  been  a  resi- 
dent, and  who  comes  for  the  first  time  within  its 
Uinits.— Burrows  v.  Freuob.  CS.  a)  18  8.  E.  865. 

Acknowledgment. 

19.  Under  Code  N.  C.  1 178,  providing  that  the 
requirement  that  an  acknowledgment  or  prom- 
ise shall  be  In  writing  to  remove  the  bar  of  the 
statute  of  limitations  '*shall  not  alter  the  effect 
of  any  payment  of  principal  or  interest, "  and 
section  171.  providing  that  no  act  or  admission 
ot  the  maker  of  a  bond,  after  it  is  barred,  shall 
be  received  in  evidence  to  repel  the  bar,  except 
against  him,  the  payment  of  interest  on  a  bond  by 
the  maker,  before  it  Is  barred,  renews  the  mn- 
iri  ng  of  the  statute  as  to  a  surel7.  —Moore  v.  Good  - 
win,  (N.  C.)  18  8.  E.  778. 

80.  Code  C.  I  164,  provides  that  when  a 
claim  against  decedent  is  filed  with  the  personal 
representative  within  a  jrear  after  the  grant  of 
letters  of  administration,  and  the  same  shall  be 
admitted  by  him,  it  shall  not  be  necessary  to 
bring  an  action  on  such  claim  to  prevent  the  bar 
of  the  Bt»tnte.  Held  that,  in  the  absence  of 
fraud  or  collusion,  this  is  sufficient  to  airest  the 
statnte  as  to  the  heirs  as  well  as  to  the  personal 
represenUtlTe.— VToodliet  t.  Bragg,  (R.  0.)  18  B. 

B.  311. 

£1.  Where  a  claim  is  filed  In  time,  and  do  ob- 
jection is  made  thereto,  but  the  administrator 
files  bis  petition  to  apply  proceeds  of  the  sale  of 
real  estate  to  its  payment,  this  will  be  deemed, 
in  the  absence  of  evidence  to  the  contrary,  an  ad- 
mission of  the  claim  by  him  so  as  to  arrest  the 
mnning  of  the  statate.— Woodllef  t.  Bragg,  (N. 

C.  )  18  S.  E.  811. 

Pleading. 

88.  The  statute  of  limitations  is  not  available 
where  not  pleaded,  and  it  is  proper  to  refuse  to 
charge  that  items  of  indebtedness  accruing  more 
than  three  years  before  suit  brought  are  barred, 
where  tho  trial  is  an  inquiry  on  a  Judgment  by 
default— Albertson  V.  Terry,(N.  C.)  188. B. 713. 

23.  An  snawer  tvhich  pleads  the  seven-year 
statute  of  limttatlons  as  a  oar  to  claims  of  cred- 
itors against  decedent's  estate,  without  alleging 
definitely  that  proceedings  were  not  begun,  as 
required  by  Code  N.  C.  §  l^i  subseo.  2,  within 
seven  years  after  the  appointment  of  the  adminis- 
trator, is  insuffloient;  and,  although  the  court 
might  have  allowed  an  amendment,  its  refusal  to 
do  so  will  not  be  reviewed.— Turner  v.  Shuffler, 
(N.  a)  18  a  B.  813. 

Limitation  of  Iiiability. 

B7  carriers,  see  Carriers,  5. 

IiiquoT  Selling. 
IS  intiwfeatfng  Uquors. 


US  FBNBENS. 

Farohase  pendente  lite. 

1.  After  seizure  of  land  cOTTgysd  Xty  a  hus- 
band to  his  wife  ss  a  gift,  as  the  property  of  tbs 
hnsband,  by  vlrtae  of  an  attachment  against  bim, 
a  Joint  deed  from  the  husband  and  wife  to  a  pur- 
chaser from  them  is  affected  by  the  doctrine  ot 
lis  pendent,  and  will  not  prevail  over  the  lien  ot 
the  sttachmenL— Clark  t.  Empire  Lumber  Co.. 
(Oa.)  18  8.  E.  826. 

8.  Where  the  description  in  the  levy  of  aa 
attachment  as  returned  by  the  otSicer  is  othw- 
wise  definite,  the  omission  to  set  oat  the  nnmbw 
of  feet  in  the  frontage  of  the  premises  on  a  ons 
tain  street  will  not  prevwit  the  doctrine  of  11* 
pendens  from  aTOlyingtoasabseqiient  pozehaser. 
— aark  V.  EmittreXomber  Co.,  (aa.)lSS.B.83& 

liocal  Laws. 

See  Constitutional  Law,  1-6. 

Lost  Instruments. 

Establishment  of  lost  records,  aee  JZseordSi  %,  t. 

Lnnatio. 

Bee  Intantty. 

MALICIOUS  MISCHIEF. 

Deatraotion  of  cotton. 

Code,  S  985,  par  5,  as  amended  by  Acts 
1886,  c.  which  makes  it  a  misdemeanor  to 
"willfully  bum  or  destroy  any  other  person's 
corn,  cotton,  *  •  *  shucks,  or  other  provender. 
In  a  stack,  hill,  or  pen,  or  secured  In  any  other 
way,  out  of  doors,  grass  or  sedge  on  the  land, " 
does  not  embrace  cotton  stored  in  a  oar  standing 
on  a  railroad  track.  Oubk,  J.,  dissenting.— 
State  T.  ATOry,  (K.  a)  18  sTs.  98L 

MALICIOUS  FBOSECtmOK. 

Pleading. 

1.  In  an  action  for  malloions  proseootiOB, 
which  alleges  that  plaintiff  was  arrested  and  Im- 

f rlsoned  tn  an  action  for  slander  of  title  wrong- 
ully  instituted  for  the  sole  purpose  of  getting 
immediate  possession  of  land  claimed  and  ooeo- 
pied  by  him,  it  is  not  necessary  tha«  the  com- 
plaint allege  that  snob  action  had  been  fiDslly 
determined.— Bneeden  v.  Harris,  (N.  C.)  18  8.  E. 
B80.  / 

8.  Where  the  complaint  allied  that  W.,  oca 
of  the  defendants,  at  the  request  of  the  otheis, 
signed  the  bond  in  the  action  for  alaodn  of 
title  on  which  plaintiff  was  arrested,  bat  did  not 
allege  that  he  partioipated  in  the  torts  com- 
plained of,  it  failed  to  state  a  oause  of  action  as 
to  him.— Sneedea  v.  Harris,  (N.  C.)  IS  S.  R  920. 

8.  In  an  action  for  malicious  -proaecutiaa  of 
a  civil  action  by  attachment,  the  complaint  does 
not  state  a  cause  of  action,  wheore  it  fails  to  al- 
lege  that  such  attachment  terminated  in  plain- 
tiff's favor.— Tisdale  V.  Elngman,  (8.  a)  18  & 
E.  6(7. 

4.  The  complaint,  in  an  aotlon  for  malicioos 
prosecution  of  an  attachment,  alleged  that  the 
sheriff  seized  and  sold  all  the  crop  tematniDff  la 
the  possession  of  plaintiff.  The  action  was  com- 
menced before  an  issne  could  be  raised  to  try  the 
question  whether  anything  was  due  in  the  attach 
mont  case.  Held,  that  the  complaint  did  not 
show  that  the  attachment  proceeding  had  termi- 
nated In  favor  of  plaintiff.— Tisdale  t.  Elngmss, 
(S.  C.)  13  8.  £.  U7. 

6.  The  allegationin  acomplaint  formallcloiu 
prosecution  of  a  civil  attachment  that  the  clidm 
for  wnich  the  attachment  was  made  was  paid  be- 
fore the  warrant  was  issued  is  not  sufficient  to 
show  that  such  warrant  should  be  vacated. — Tis- 
dale r.  Eingmaa,  (8.  a  1  13  &  B.  647. 
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KAin>AKna 

To  oonrts. 

1.  The  supreme  court  will  not  grant  a  man- 
damus  ni$i,  to  the  end  that  a  bill  of  excmiions 
may  be  Bigned  aod  oertiUed,  wbere  It  alilrma- 
tlTely  appears  on  the  face  of  the  application  that 
the  decision  complained  of,  and  sought  to  be  ez  - 
cepted  to.  was  correct.  —  Dottorer  v.  Harden, 
(Ga.)  18  S.  E.  971. 

2.  (joae  va.  s  Mss,  proviaea  tnat,  wnere  a 
circuit  lodge  refuses  to  award  an  injunction,  a 
copj  of  taa  prooeedlngs  may  be  presented  to  a 
Judgeof  theoonrt  of  appeals,  who  may  award  the 
injunction.  Beld,  that  where  a  circuit  Judge  has 
denied  a  petition  for  an  injunction,  and  the  ap- 
pointment of  a  receiver,  and  a  Jodge  of  the  court 
of  appeals  has  granted  same,  the  drunlt  Judge 
has  no  right  to  refuse  to  enforce  his  order;  and 
the  fact  Uiat  the  petition  was  a  second  and  sup- 
plemental one  la  immaterial,  and  majuiamuB 
will  lie  to  compel  him  to  carry  oat  ttie  order  of 
the  appellate  Jadgeu  Lewis,  P..  and  Facktia* 
SOT,  J.,  dissenting.— Wilder  r.  Eelley,  (Va.}  U 
B>  £•  48S. 

To  sheriff. 

8.  Gen.  SL  8.  C.  S  1817,  provides  that,  on 
the  determination  of  a  lease  of  laada,  when  the 
lessee  shall  hold  over,  any  two  justices  in  the 
county  may,  on  proof  dv  the  lessor,  summon  a 
Jury  to  try  the  case,  and,  if  they  shall  find  that 
the  lessor  la  entitled  to  the  pcwsesslon  of  the 
premises,  tbe  Justices  shall  thereupon  issue  their 
warruit,  commanding  the  sheriff  to  deliver  to 
such  lessor  full  possession  of  the  premises. 
Held,  that  where,  on  verdict  against  the  lessee 
and  one  holding  under  him,  Uie  Justices  have 
issued  the  proper  warrant  to  the  sheriff,  man- 
damus will  lie  to  compel  him  to  execute  same; 
and  the  fact  that  certiorari  proceedings  are 
pending  before  a  judge  of  another  drouit  is  im- 
materiaL  wbMi  such  proceedings  are  void  for 
lack  of  jurlsdtcUcm.— State  t.  Bfack,  (S.  C.)  18  S. 
R.  801. 

To  registrar  of  Section. 

4.  Under  Code  Va.  S  68,  providing  that  if  any 
person  shall  offer  to  be  registered,  and  shall  be 
rejected  by  the  registrar,  he  may  tatce  an  appeal 
to  the  court  of  his  county  or  corporation,  or  to 
the  Judge  thereof  in  vacation,  and  that  on  appli- 
cation of  such  appellant  theregistrar  shall  trans- 
mit to  the  court  or  Judge  a  wntten  statement  of 
the  ground  relied  on  by  appellant,  and  the  rea- 
sons of  the  registrar  for  his  action,  the  answer 
of  the  registrar  that  appellant  did  not  offer  to 
qualify  as  to  his  right  to  vote,  and  that  he  is 
not  entitled  to  register,  is  no  defense  to  an  appli- 
cation for  mandarmu  to  compel  him  to  transmit 
such  statement  to  the  county  Judge.  Lact  and 
BioHABDSoy,  JJ.,  dissenting. -—Coleman  v.  ^nds, 
(Va.)  18  S.  k  148.  * 

5.  An^  qualified  Yoteee  has  such  interest  as 
entitles  him  to  petition  for  mnndamus  to  compel 
the  registrar  of  voters  to  allow  him  to  inspect 
or  take  copies  of  the  registraUon  books.  Lact, 
JL^dissenfing.— Clay  v.  Ballard,  (Va.)  18  B.  E 

Manslaughter. 

See  HomiclOe,  18-15. 


MAHRIAGE. 

See,  also.  Divorce:  Dower;  Homestead;  Bus- 

band  and  Wije. 
Effect  on  statute  of  limitations,  see  Ximttatfon 

»/  ActUm$,  15, 16. 
Marriage  setUementa,  see  HuOiond  and  Wife, 


Iiioense — Baty  of  officer. 

Where  the  register  of  deeds  administers  to 
the  person  applying  for  a  marriage  license  an 
oath  as  to  the  legal  capacity  of  the  parties,  tn 
accordance  with  Acts  H.  C.  1887,  c  SSii,  and  the 
eridanoe  la  anoh  as  to  lendor  it  probable  there  is 


no  legal  impediment,  it  la  a  snfBcient  compliance 
with  Code  If.  C.  §  1816,  declaring  It  the  duty  of 
such  officer  to  make  reasonable  inquiry  as  to 
whether  there  is  any  legal  impediment  to  the 
proposed  marriage,  and  the  register  is  not  liable 
fur  the  statutotT  penalty.  — Walker  t.  Adams.  (N, 

c.)  18  s.  B.  sor. 


MASTEB  AND  SERVANT. 

Enticing  away  servant. 

1.  In  an  action  for  enticing  a  servant  brom  his 
employer,  an  instruction,  asked  by  defendant,  that 
to  constitute  the  relation  of  master  and  servant 
the  terms  of  the  employment  most  bind  the  serv- 
ant to  give  his  exclusive  personal  service  to  the 
master  for  the  whole  time  agreed,  was  properly 
modified  to  the  effect  that  the  relation  existed  if 
the  servant  was  bound  to  render  services  for 
such  time  as  was  usual  and  necessary  in  the 
work  fOT  which  be  was  engaged.— Duckett  t. 
Pool,  (8.  C.)  18  8.  B.  648. 

3.  One  who  entices  away  a  servant  being  lia- 
ble to  the  master  in  damages  by  the  common  law, 
it  was  harmless  error  tochai^  that  such  entice 
ment  was  a  "violatim  of  our  statnte  for  which 
damages  oonld  be  recovered,"  thoufH^  ao  sotA 
statute  existed.— Duclntt  Fool,  (S.  a)  18  & 
B.  543. 

8.  An  Instruction  that  If  defendant,  knowing 
that  the  servant  wss  under  contract  with  plain- 
tiff, induced  him  to  leave  platntlfl's  employ  be- 
fore the  contract  was  terminated,  defendant 
would  be  liable  unless  the  servant  voluntarily 
left  before  the  inducement  was  offered,  is  not  ob- 
jectionable as  not  stating  the  time  when  the  In- 
ducement was  made,  and  when  it  contemplated 
the  servant's  abandoning  his  employment  — 
Duckett  V.  Pool,  (S.  C.)  18  B.  B.  5^ 

■  Exemplary  damages. 

4.  Where  the  testimony  showed  that  defend- 
ant  anted  maliciously  or  in  wanton  disregard  of 
plaintiff's  rights  in  enticing  away  hie  servant, 
the  court  properly  charged  that  exemplary  dam- 
ages could  be  awarded.— Dookett  v.  FOoL  (8.  C.) 
13  8.  E.  542. 

Liability  of  master  to  third  persons. 

5.  The  owner  of  a  horse,  having  rented  a 
warehouse  to  a  certain  firm,  left  the  horse  with 
them,  and  used  the  horse  in  common  with  the 
firm.  A  clerk  of  the  firm  obtained  the  horse  from 
the  firm,  without  the  knowledge  of  the  owner,  to 
drive  to  a  picnic,  the  firm  tolling  him  to  send  the 
horse  back  If  be  had  opportunity,  which  he  did 
by  a  minor  not  in  the  employ  of  the  firm  or  of 
the  owner.  The  minor  left  the  liorse  standing  in 
the  street,  and  it  ran  away,  and  killed  plaintiff's 
horse.  Held,  that  the  firm  were  not  liable,  be- 
cause the  minor  was  not  in  their  employ,  and  the 
clerk,  as  to  the  use  of  the  horse,  was  not  acting 
in  the  scope  of  his  omployment.— Thorp  v.  Ulnor, 
(N.  C.)  18  S.  E.  702. 

 Independent  contraotor. 

6.  Where  a  street-railway  company,  having 
authority  to  construct  a  railway  in  a  street,  does 
the  work  by  an  independent  contractor,  and  an 
injury  to  a  person  passing  alung  the  street  is 
caused  by  the  negligeoce  of  a  servant  of  the  con- 
tractor, lu  unnecessarily  laying  loose  rails  in  ad- 
vance of  the  work,  the  contractor  is  liable  for 
the  Injury,  but  the  railway  company  is  not,  if  it 
has  not  reserved  any  control  over  the  conduct  of 
the  contractor  in  executing  the  work. — Fulton 
County  St.  R.  Co.  v.  McConnell,  (Ga.)  13  8.  B. 

7.  A  railroad  company  which  has  employed 
an  Independent  contractor  to  construct  its  road  is 
not  liable  for  the  damages  resulting  from  a  nui- 
sance created  by  such  contractor,  consisting  of  a 
pond  on  plaintiff's  land,  the  result  of  failure  to 
drain  throagh  an  embankment,  and  the  accumula- 
tion therein  of  filth  from  the  camp  of  the  con- 
tractor's workmen;  the  nuisance  not  being  one 
necessmrily  incident  to  the  construction  of  the 
road,  and  the  railroad  company  having  retained 
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no  control  over  the  manner  of  constructing  It. — 
Atlanta  &  F.  R.  Co.  v.  Kimberly,  (Oa.)  13  S.  E. 
877. 

8.  Where  possessloa  of  the  road  was  not  yet 
delirered  to  the  railroad  company  at  the  time  of 
the  Injuries  complained  of,  there  Is  no  such  rati- 
fication of  the  contraetor'a  acts  as  will  render  it 
liable  therefor.— AUanta  ft  V.  A.  Co.  T.  Elm- 
berly,  (Ga.)  18  a  B.  377. 

Negligence  of  master. 

9.  Id  an  action  against  a  railroad  company 
for  personal  Injarles  the  contention  was  that 
plaintiff  had  sued  the  defendant,  when  be  should 
have  sued  the  company  which  operated  the  road. 
Plaintiff  testified  that  he  kept  the  books  at  one 
of  defendant's  stations  for  a  uiort  time;  that  he 
made  his  remittances  to  the  operating  company, 
and  may  possibly  have  been  paid  by  ft,  bnt  that 
he  did  not  know  it  was  operating  the  road;  that 
he  afterwards  became  a  brakeman  on  the  train 
of  a  conductor  who  had  been  for  a  long  time  in 
defendant's  employ;  that  the  cars  were  marked 
with  the  name  of  uat  oompaay,  and  that  the  sn- 
perlntendent  to  whom  he  applied  for  the  posl- 
tiOD  was  the  snperintendent  of  both  companies. 
The  i^e  schedulea  published  in  a  newspaper 
were  headed  by  the  name  of  the  defendant,  and 
were  separate  from  those  of  the  operating  c6m> 
pany.  The  proprietor  of  the  newspaper  reoeived 
Migrate  passes  for  their  publication.  The  name 
of  the  operating  company  appeared  on  the  books 
of  the  station.  Meld,  that  the  testimony  as  to 
which  company  was  the  employer  was  sofflclent 
to  go  to  the  lury,  and  that  it  was  error  to  gruit  a 
nonsQlt.  — Barnett  v.  Northeastsm  JL  Co.,  (Oa.) 
18  S.  E.  646. 

10.  In  an  action  to  recover  for  personal  injuries 
it  appeared  that  plaintiff  was  employed  to  oper- 
ate a  machine  in  defendant's  oil-mill;  tbatwhile 
so  doing  he  was  required  to  do  very  rapid  work, 
and  that  he  was  supplied  with  ba^,  w&ich  were 
placed  on  top  of  the  machine  by  other  employes; 
that  It  was  necessary,  for  the  safety  of  the  ma- 
chine operator,  that  these  bags  should  be  free 
from  holes;  that,  if  the  operator  discovered  any 
hole  in  a  bag,  he  would  throw  it  out;  and  that 
the  injury  resulted  from  the  use  of  a  bag  with  a 
hole  In  it.  Held  error  to  nonsuit  plaintiff  upon 
the  ground  that  no  negligence  was  shown.  D\s- 
tiDguiahing  Davis  v.  Railroad  Co.,  SI  S.  C.  93.— 
Carter  v.  Oliver  Oil  Co.,  (S.  C)  13  B.  E.  419. 

11.  Plaintiff,  who  was  employed  by  defend* 
ants  In  their  quarry,  was  Injured  by  toe  explo- 
sion of  dynamite  in  a  hole  which  he  was  drilling, 
and  inwhirhhehad  no  knowledge  that  there  was 
dynamite.  It  appeared  that  the  hole  had  previ- 
ously been  charged  with  dynamite,  and,  with 
three  others,  sougM;  to  be  exploded.  The  fore- 
man thought  that  thechargehad  gone  out  through 
fissures  at  the  bottom.  He  afterwards  recharged 
the  bole  with  powder,  and  exploded  it.  After- 
wards he  ordered  plaintiff  to  drill  into  the  hole, 
supposing  that  the  explosion  of  the  powder  would 
have  exploded  the  dynamite  had  it  been  there. 
The  complaint  alleged  tiiat  defendant  was  negli- 
gent In  employing  an  Incompetent  foreman,  and 
in  rechai^ng  the  hole.  There  was  no  evidence 
that  the  foreman  was  incompetent,  or  tbat,  if 
competent,  he  could  by  the  use  of  due  diligence 
have  known  tbat  the  previous  charge  had  not  ex- 
ploded. Held,  that  a  nonsuit  was  properly 
grauted.— Houston  V.  Culver,  (Ga.)  IS  8.  K.  953. 

13.  la  an  action  against  a  railroad  company 
for  personal  injuries,  plaintiff,  a  brakeman,  tea- 
tifled  thathe  went  behind  the  engine  to  uncouple 
it;  that  it  was  standing  still  at  the  time,  but 
afterwards,  without  any  signal  from  him.  backed 
up,  and  caused  him  to  catch  his  hand  between 
the  bumpers;  and  that  he  would  not  have  been 
hurt  but  for  itsnnexpeoted  moremenL  He  knew 
it  was  an  ordinary  coupling,  and  that  the  drag- 
bar,  which  they  generally  used,  had  been  broken 
a  day  or  two  before;  and  did  not  tnink  the  ea> 
^ne  and  car  could  have  come  together  if  the 
drag-bar  had  been  In  position.  He  further  tes- 
tifl^,  on  cross-examination,  that  ta  the  best  of 
bis  reooUecUon  he  had  unooupled  tlie  link  befora 


he  was  htirt,  and  that  In  tbat  case  tbe  ears  would 

have  come  together  even  If  the  drag-bar  bad 
been  there.  Held,  that  the  evidence  of  the  com- 
pany's n^llgencewas  sufficient  to  go  to  the  Jury, 
and  that  it  was  error  to  grant  a  nonsuit. — Bacnett 
V.  Northeastern  R  Co.,  (Qa.)  U  B.  S.  616. 

18.  in  an  action  against  a  railroad  oompaoy 
by  Its  engineer  for  personal  Inlorles  sustained  in 
running  hlstraln  into  a  washout,  It  appeared  that 
tbe  culvert  at  which  tbe  washout  occurred  had 
withstood  storms  for  80  years,  and  that  there  was 
no  reason  for  suspecting  it  of  weakness;  that 
shortly  beforo  tbe  washout,  which  was  from  W 
minutes  to  two  boura  and  a  half  betore  the  acci- 
dent, the  sectionman  examined  the  culvert,  and, 
it  appearing  perfectly  safe,  went  four  mllea  up 
the  track,  where  he  apprehended  danger,  and 
watched.  While  there  a  severe  and  unprece- 
dented water-spout,  which  he  had  no  reason  to 
apprehend,  and  of  whiub  he  knew  nothing  until 
after  tbe  aoddent,  oocarred  at  tbe  oolTert,  aim- 
ing the  washoat.  Held,  tbat  an  instrootiim  baa- 
ing defendant's  liability  on  the  Question  whethor 
there  wae  sufficient  time  between  the  washout 
and  the  accident  for  defendant  to  learn  of  the 
washout,  without  calling  the  Jury's  attention  to 
the  other  facts,  was  error.— Central  Railroad  ft 
Banking  Co.  v.  Kent,  (Ga.)  13  S.  E.  S03. 

14.  Where  an  employe  of  a  railroad  company 
engages  another  to  work  In  his  place,  and  the 
latter  is  injured,  evidence  of  private  instmo- 
tious,  given  by  the  former  to  the  latter,  as  to  how 
the  work  should  be  done,  is  not  admissible  in  an 
action  against  the  comranyfw  snob  injuries.— 
Mayfleldv.  Savannab,  O.  s  N.  A.  R.  Co.,  (Oa.) 
IB  k  E.  469. 

 Defeottve  appllaneea. 

15.  In  an  action  for  p»sonaI  Injarles  by  a 
brakeman  against  a  ndlroad  oompray,  it  ap- 
peared tbat  plaintiff,  on  a  oar  on  tbe  front  end  of 
the  train^ttempted  to  descend  to  uncouple  the 
engine.  The  bottom  rung  of  the  car  ladder  was 
missing,  and,  while  feeling  for  it  with  his  foot, 
the  engineer,  without  the  customary  signal,  sud- 
denly backed  the  engine  against  plaintiff  and 
injured  him.  Thenlgbt  was  dark,  and  the  bumper 
on  the  end  of  the  oar  was  broken  off,  so  that  the 
tender  came  up  close  to  it.  Plaintiff  did  not 
know  the  bumper  had  been  broken  off,  and  it  was 
shovm  that  the  train  was  made  up  oiidar  the  sa- 
penrlsiou  of  tbe  regular  car  Inspector,  who  was 
not  called  as  a  witness  by  the  company.  Btid, 
the  defective  condition  of  the  car  was  the  -proia- 
mate  cause  of  the  injury,  and  defendant  was  lia- 
ble, although  the  negligence  of  a  fellow -servant, 
the  engineer,  contributed  to  tbe  Injury. — Blch- 
mond  &  D.  R  Co.  t.  George,  (Va.)  13  8.  E.  430. 

16.  In  an  action  to  recover  damages  forwrong. 
ful  death,  the  evidence  showed  that  a  train  of 
six  cars  was  being  run  along  a  coal  wharf,  upon 
a  wooden  stnioture  'JH  teet  high,  and  about  300 
feet  long.  Tbe  only  obstruction  on  tbe  end  of  tbe 
struoture  was  a  log  chained  to  the  wharf.  The 
chain  gave  way,  and  let  the  oars  pass  over  the 
end  thereof,  killing  plaintiff's  Intestate,  who  was 
a  brakeman.  It  further  appeared  that  the  com* 
pany  had  ordered  timbers  four  years  before,  in- 
tending to  build  a  dead-blook,  but  the  same  wu 
not  bulli.  Heta  sufllcient  to  show  negUcence  tsa 
the  part  of  tbe  company.- Norfolk  &  W .  B.  Co. 
V.  Gilman's  Adm'x,  (Va.)  18  B.  E.  475. 

17.  In  an  action  by  an  employe  for  injuries 
sustained  by  reason  of  the  falling  of  a  door  be- 
cause of  a  defettt  in  the  rope  suspending  it,  an 
instruction  that,  If  plaintiff  had  the  same  means 
of  knowing  tbe  defect  In  the  fastening  of  the 
rope  as  defendant  had,  hn  cannot  recover  U 
propurly  refused  if  the  duty  of  Inspection  did  not 
rest  upon  bim.-^Austln  v.  Appling,  (Oa.)  18  & 


Kegllgence  of  fellow-servant. 

18.  A  laborer  employed  by  a  railroad  company 
in  trausferring  freigbt  was  directed  by  bis  su- 
perior to  assist  a  line  repairer  in  putting  up  some 
wires.  Be  did  so,  and  was  injured  by  falling  to 
the  grouad  with  the  ladder  on  wliiob  h*  mi  al 
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wort  owing  to  the  neffllg«Doe  of  the  line  repair- 
er, who  waa  also  In  tne  railroad  company's  em- 
ployment Held,  In  an  action  for  the  injnries, 
that  the  qaestion  whether  or  not  the  laborer  was 
Injured  by  the  neglleence  of  a  fellow-serrant 
was  for  the  Jury,  and  It  waa  error  to  grant  a  non- 
BulL— fteedr  T.  Bast  TeoneHee,  V,  ft  O.  By.  Co.. 
(Ga.)  18  STB.  555. 

Contributory  negligence. 

19.  Id  an  action  for  personal  Injuries  It  ap- 
peared that  plaintiff,  a  machinist  in  defendant^! 
employ,  waa  Udd  by  the  foreman  to  cat  out  with 
a  chisel  a  screw  which  had  become  fastened,  and 
in  doin^  so  the  chisel  blurred,  causing  a  chip  of 
steel  to  fly  into  his  eye;  that  the  foreman  had 
gone  to  get  a  tool  for  plaintiff  to  do  the  work 
with,  but  that  plaintiff,  instead  of  ttwaitlne  his 
return,  used  a  chisel  which  had  been  furnished 
him  by  defendant  for  oUier  worlr,  and  which  was 
not  well  tempered.  Held,  that  s  Terdtct  fbr 
plaintiff  was  not  warranted. —Bast  Tennessee,  V. 
&  O.  Ry.  Co.  7.  Perkins,  (Ga.)  18  &.  B.  953. 

20.  A  laborer  employed  by  a  railroad  oom- 
pany  in  transferring  freight  was  directed  by  his 
anperior  to  assist  a  line  repairer  in  putting  up 
some  wires.  He  did  so,  and  carried  some  wire 
part  way  up  a  ladder,  but  refused  to  go  to  the 
top.  The  line  repairer,  who  had  been  holding 
the  ladder,  then  ran  up  it,  passed  the  laborer, 
talcing  the  wire  with  him,  and  sprang  onto  the 
roof  of  the  depot,  against  which  the  ladder  bad 
been  placed,  causing  the  ladder  to  fall  to  the 
ground.  Held,  in  an  acUon  against  the  company 
for  the  injuries  sustained  by  the  laborer  in  the 
fall,  that  the  questlona  whether  or  not  hia  own 
negligence  conmbuted  to  the  injury,  and  wheth- 
er be  could  hare  prevented  it  bv  the  exercise  of 
ordinary  care,  were  questions  for  the  Jury,  and 
UuA  it  was  error  to  grant  a  nonsuit— Reedy  7. 
Boat  Tdnnessee,  V.  ft  O.  By.  Ck>.,  (Qa.)  18  8.  B. 
S56. 

21.  Though  attempting  to  L-ouple  cars  when 
the  engine  is  runcmi;  at  a  speed  of  15  miles  an 
hour  is  apparently  not  only  dangerous,  but  reck- 
less, yet  If  it  be  true  in  the  experience  of  en- 

f:lneer»  and  railroad  men  that  It  Is  safe,  provided 
be  engine  is  properly  managed,  and  if  the  fail- 
ure in  question  resulted  solely  from  the  fault  of 
the  engineer  in  manipulating  the  engine,  the 
high  speed  will  be  no  obstacle  to  a  recovery  by 
tbe  car-counter  for  a-  personal  luJury  sustained 
by  him  in  making  the  attempt  lliough  to  non- 
experts its  truth  would  seem  In  a  high  degree 
improbable,  it  not  impossiole,  yet,  there  being 
direct  and  positive  evidence  tending  to  support 
the  theory  of  safety,  the  court  erred  In  grauLing 
a  nonsuit— Rebb  v.  Raat  Tennessee,  V.  ft  Q.  R. 
Co.,  (Qt.)  18  a  E.  566. 

22.  Id  an  action  by  an  engineer  against  a  rail- 
road company  Tor  personal  injuries  sustained  by 
running  bis  train  into  a  washout,  evidence  that 
he  was  an  experienced  and  reliable  engineer  Is 
not  pertinent  on  the  question  whether  he  waa  to 
blame  fornot  seeing  the  washout  in  time  to  avoid 
the  accident— Central  Railroad  &  Banking  Co. 
T.  Kent,  (Oa.)  18  8.  B.  502. 

23.  At  the  trial  of  an  action  against  a  railway 
company  for  damage  for  the  death  of  a  flagman 
on  a  freight  train,  killed  by  the  running  of  the 
engine  of  a  passenger  train  into  the  cab  at  the 
rear  of  tbe  freight  train  where  he  asleep, 
It  appeared  that  the  freight  train  was,  at  tbe 
time,  on  the  main  track,  because  of  the  derail- 
inent  of  its  engine,  and  that  deceased  had  been 
directed  by  tbe  conductor  to  go  into  tbe  cab  and  go 
to  sleepy  as  lie  had  worked  hard  and  needed  rest; 
and  that,  although  the  emplc^es  in  chai^  of  the 
freight  train  knew  that  the  passenger  train  was 
mpproaching,  and  was  due  in  about  an  hour  and 
m  half,  deceased  had  reason  to  believe,  from  the 
assurance  of  the  conductor  that  he  would  have 
deceased  awaked  in  time  to  flag  the  passenger 
train,  and  from  tbe  placing  of  signals,  and  oth- 
«r  oironmstancea,that  that  train  would  bestopped 
in  time  to  avoid  a  collision.  Held,  that,  in  the 
absenoe  of  evidenoe  showing  how  tbe  duties  of 
daoeuea  were  daflued  or  regulated,  ettierwlM 
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than  by  the  orders  of  the  ctmductor,  the  ques- 
tion whether  deceased  was  gallty  of  negllgenoe 
In  obeying  the  conductor's  directions  was  one  of 
fact  for  the  Jury,  and  it  was  error  to  mnt  a 
ooDsolt  on  that  ground.— Mills  BastTennea- 
soe,  V.  ft  U.  Ry.  Oo.,(Qa.)  18  8.  B.  SM. 

24.  An  employe  of  a  railroad  company,  who, 
to  couple  cars,  attempts,  while  an  engine  is  run- 
ning at  the  rate  of  lour  miles  an  hour,  to  Jump 
upon  a  rim  around  the  pilot  which  is  only  one 
and  oae-half  Inches  wide,  is  guilty  M  oontrlbottnT 
negiigenoe,  and  cannot  recover  if  injured.— Mar 
field  V.  SaTannab,  ft  N.  A.  K.  Ca7(0a.)  18  S.  B. 
45». 

26.  A  railroad  brakeman  who.  In  coupling 
cars,  with  knowledge  that  the  couplings  are  mis- 
matched, places  the  pin  in  the  moving  car,  and 
remains  between  the  two  cars  to  slMto  the  pin 
into  position,  when  he  might  have  safely  made 
tbe  coupling  by  placing  the  pin  in  the  staiiding 
car  and  permitting  it  to  be  shaken  Into  position 
by  the  concussion  of  the  two  oars.  Is  miilty  of 
negiigenoe,  and  no  recovery  can  be  had  for  his 
death  resulting  from  being  crushed  between  the 
two  cars. —Norfolk  ft  W.  R.  Co.  v.  HoUonaid's 
Adm'r,  (Va.)  18  8.  E.  706. 

26.  Plaintiff,  an  experienced  railroad  laborer 
on  defendant's  road,  who  knewtbat  Itwas  rough 
and  crooked,  was  riding  on  a  material  train  run- 
ning very  rapidly.  He  was  in  a  closed  oar,  hav- 
ing a  large  opening  in  one  of  ite  sldeSi  and  moved 
from  the  rear  of  the  oar,  where  he  was  protected, 
towards  the  stove,  located  in  the  center;  and  as 
he  passed  by  the  opening  the  train  made  a  swift 
curve,  which  threw  him  out  of  the  car.  BeliS, 
that  plaintiff  was  guilty  of  contributory  nagli- 

f:enoe  In  passing  by  the  opening  without  supprat- 
Qg  himself,  when  he  might  have  reached  the 
place  he  Intended  to  occupy  by  passing  along  tbe 
side  of  the  car  opposite  to  the  opening. —Taylor 
V.  Richmond  ft  D.  R.  Co.,  (N.  C.f  18  S.  E.  786. 

27.  The  tect  that  plaintiff  left  his  poslUon  of 
safety  In  the  rear  of  the  car  through  fear  of  an 
accident,  and  to  be  near  the  opening,  so  that  he 
might  Jump  off  the  car  in  case  of  an  emergency, 
does  not  relieve  him  from  negligence  in  passing 
unsupported  by  the  opening,  when  he  might  have 
safely  reached  the  position  he  intended  to  occupy 
by  passing  along  the  opposite  side  of  the  car.— 
Taylor  v.  Richmond  ft  D.  B.  Co.,  (N.  C.)  18  S. 
B.  738. 

28.  In  an  action  against  a  railroad  company 
for  personal  injuries  sustained  by  plaintiff  while 
emplf^ed  by  defendant  in  coupling  cars,  the  t^ 
tlm<Hiy  for  plaintiff  showed  that,  being  directed 
by  a  conductor  to  couple  an  engine  and  cab  to  an- 
other oao  which  waa  stationary,  he  gave  the  fire- 
man a  car-length  signal  to  slack  up,  but  tbe  flre- 
man  did  not  do  so:  that  he  struck  the  cab,  after 
which,  on  a  signal,  be  stood  still ;  that  plaintiff 
then  went  between  tbe  cars  to  make  the  coup- 
ling; that  after  he  bad  stooped  down,  and  waa 
hammering  up  the  llnic,  which  was  tight,  he  sud- 
denly heard  the  engine  exhaust,  which  it  al- 
ways did  when  moving ;  that  In  running  out  he 
stumbled,  and,  throwing  up  his  hand,  struck 
the  dead  block,  and  waa  caught,  his  hand  be- 
ing mashed.  Plaintiff  testlfled  that  no  rules  of 
the  company  requiring  him  to  make  a  coupling 
In  any  otherwayhad  ever  been  read  orexplainea 
to  him;  that  he  made  his  mark  to  some  paper, 
but  could  not  read,  and  did  not  know  what  it 
was.  There  was  testimony  for  defendant  contra- 
dicting plaintiff's  evidence  as  to  the  cause  of  tbe 
accident,  and  the  rules  of  the  company  wore  put 
in  evidence,  signed  by  plaintiff,  requiring  htm 
to  proceed  otherwise  than  he  did  in  coupling 
ears.  The  rules  recited  that  they  had  been  ex- 
plained and  were  understood  by  ttie  signers,  and 
there  was  evidence  that  they  had  been  read  to 
plaintiff  when  he  siraed  them.  There  was  a  ver- 
dict for  plaintiff.  Held,  that  the  court  did  not 
abuse  Ite  discretion  In  refusing  a  new  trial. — 
Richmond  ft  D.  R.  Co.  v.  Wright,  (Ga.)  18  a 
E.  820. 

Biska  of  employment. 

30.  A  brakeman  who  enters  into  the  emplQj 
of  a  railroad  oompany  owning  oars,  the  coapliDga 
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of  wniob  are  mismatcDeo,  ana  wao  coniinues  i>o 
use  such  couplings  for  over  a  year  without  any 
promise  by  the  company  to  change  them,  as- 
sames  the  extra  bazard  Incident  to  the  use  of  the 
mismatohed  couplings;  and  no  rocovery  can  be 
had  from  ttie  company  for  his  death  resulting 
from  their  use.— Norfolk  &  W,  R.  Co.  v.  McDoa- 
Bld's  Adm'r,  (Va. )  13  8.  E.  706, 

30.  In  an  action  by  an  employe  for  Injuries 
sustained  by  reason  of  the  falling  of  a  door  be- 
cause of  a  defect  in  the  rope  suspending  it,  an 
instruction  that  If  plaintiff  commenced  to  use  the 
door  knowing  its  condition,  and  continued  la  de- 1 
fendants'  service,  tbedoor  remaining  In  the  same 
condition,  his  continuance  in  the  service  would 
be  a  waiver  of  any  claim  upon  defendants  to  fur- 
nish greater  safeguards,  ta  properly  refused 
where  UtB  erldence  shows  that  the  door  did  not 
oontinne  In  the  aame  condition.— Austin  T.  Ap- 
pling, (Qa.)  18  B.  E.  ^ 

81.  m  an  action  against  a  railroad  company 
lor  Injuries  received  by  a  section  hand  by  reason 
of  the  falling  of  an  embankment  on  defendant's 
right  of  way.  where  plaintiff  was  at  work,  the 
declaration  alleged  the  particulars  of  defeodant*a 
negligence  in  undermining  the  embankment, 
and  further  allseed  that  plaintiff  was  young  and 
Inexperienced,  knowing  nothing  of  the  manner 
In  which  the  work  should  be  done,  and  that  in 
working  near  Uie  embankment  he  was  simply 
obeying  tbe  orders  of  tbe  superintendent.  Held, 
tiist  lae  declaration  was  sufflcieot,  though  it 
did  not  distinctly  allege  that  plaintiff  was  inio- 
rant  of  the  danger  to  which  he  was  subjeotea. — 
Smith  T.  Oeorgfa  Ballroad  &  Banking  Co.,  (Ga.) 
18  B.  B.  904.  "      •  . 


Master  in  Ghancery. 

Bee  Equity,  13-14. 

Measure  of  Damages. 

See  Damaged- 


MECHANICS*  IJENS. 

Tor  oonatraotion  of  railroad. 

1.  Code  Ga.  S  197V,  which  gives  railroad  con- 
tractors a  lien  on  the  railroad  for  their  work, 
contemplates  a  lien  on  the  whole  railroad;  and 
B  contractor  cannot  set  up  and  enforce  a  lien  on 
a  part  of  the  road,  though  such  part  may  be  all 
of  the  road  which  he  constructed  at  ^ded  to  con- 
struct.—Farmera'  Loan  &  Tnut  Co.  T.  Candler, 
(Ga.)  18S.  E.  66a 

Fart  performanoe  of  contract. 

2.  Plaintiffs  contracted  to  furnish  an  appa- 
ratus at  a  fixed  price  sufficient  to  heat  part  of  de- 
fendant's hotel.  It  was  verbally  agreed  that  the 
hotel  halls  should  be  kept  closed,  and  not  be  In- 
cluded in  this  contract.  Plaintiffs  agreed  to  do 
extra  work,  and  furnish  materials,  for  which  no 
price  was  agreed  upon.  Plaintiffs  sued  for  a  lien 
covering  the  whole  amount.  A  portion  of  the 
claim  had  been  paid,  and  plaintiff  quit  before 
completing  the  extra  work  for  fear  he  would  not 
get  his  pay.  There  was  a  dispute  as  to  tbe  price 
of  tbe  extra  work.  The  court  charged:  "If  the 
plaintiffs  quit  the  extra  work  for  fear  they  would 
not  get  their  pay,  they  had  the  right  to  do  so,  and 
a  Allure  to  complete  the  extra  work  for  that  rea- 
son would  not  defeat  their  lien. "  Held,  that 
under  Code  Ga.  %  19U0,  which  requires  that  there 
shall  be  ''a  compliance  with  his  contract  by  the 
person  claiming  a  lien,"  the  plaintiffs,  having 
failed  to  do  the  work,  are  not  entitled  to  a  lien 
for  so  much  of  the  extra  work  as  they  have  done, 
but  as  to  such  work  are  ratitled  to  a  general 
judgment  apon  a  oimntum  meruU.— Roma  Hotel 
Co.  T.  Warltck,  (Ga.)  13  8.  B.  110. 

Bnforoement. 

8.  A  proceeding  to  foreclose  a  sabcontractor't 
lien  Is  a  suit  in  equity. —Bailey  Const  Col  t. 
TnroeU.  (Va.)  IS  B.  E.  468. 


Enforcement — ^Verdict  and  Judgment. 

4.  A  verdict  deserlUng  the  lien  intended  to 
be  allowed  thereby  in  these  terms;  "That  the 
plaintiff  have  a  lien  as  a  contractor  to  build  rail- 
roads upon  that  part  of  tbe  Gainesville  &  Dsh- 
lonega  Railroad  from  its  terminus,  in  the  city  of 
Gainesville,  to  the  Chattahoochee  river,  in  Hail 
county,  including  its  right  of  way,  road  bed, 
depot  grounds,  and  all  other  property  belonging 
to  said  railroad  company ,  for  the  sum  aforesaid.^ 
etc.,— does  not  set  up  a  lien  upon  tbe  whole  rail- 
road referred  to,  but  only  attempts  to  do  so  upon 
the  part  extending  from  Gainesville  to  the  Chat- 
tahoochee river.— Farmers'  Loan  &  Tkiut  Ca  r. 
Candler,  (Oa.)  18  B.  E.  56a 

5,  BInce  Code  Oa.  %  1990.  declares  that,  in  an 
action  to  enforce  a  mechanic's  lien,  the  verdict 
must  set  forth  the  lien  allowed,  and  the  judgment 
and  execution  must  be  awarded  accordingly,  a 
verdict  and  ludgment  which  attempt  to  set  op 
and  enforce,  in  favor  of  a  contractor,  a  lien  on  a 
specified  portion  of  a  railroad,  instead  of  on  tbe 
whole  road,  are  void  on  their  faoe. — Farmers' 
Loan  &  Trust  Co.  v.  Candle,  (Ga.)  18  B.  E.  seui 

Memorandum. 

To  Tofresh  meinoiy  of  wltneaa,  see  WUneu,  14. 

Minor, 

See  Apprenttce;  Guardian  and  Ward;  Infanea: 
Parent  and  OMld. 

Mistake. 

As  ground  for  equitable  relief,  see  fqulty, 

In  purehate  of  land,  see  Vendor  and  Vendee,  6. 

Money. 

Had  and  received,  see  A$aumptit,  1. 
P^d  to  another's  use,  see  .^stumpttt,  9. 


MOBTGAaBa. 

See,  also.  Chattel  Mortgagee. 
Bight  of  mortgagee  on  condenuatlon  of  land,  see 
Eminent  Domain,  15. 

Absolnte  deed. 

1.  When  the  question  at  Issue  is  whether  s 
deed  was  made  as  an  absolute  conveyance  of 
property  or  simply  as  a  security  for  money  ad- 
vanced to  the  maker,  evidence  of  the  valae  of  tbe 
property  at  the  time  the  deed  was  made  is  perti- 
nent and  material.— Rodgers  V,  ICoore,  (Ga.)  19 
8.  E.  963. 

Indorsement  of  mortgage  note—Adop* 
Hon  of  mortgage. 
8.  Where  one,  who,  as  president  of  a  cor- 
poration, has  executed  a  note  and  mortgage,  sab- 
soquently  Indorses  tbe  note  IndlTidual)^,  he  li 
bound  by  all  the  stipulations  in  the  mintage.— 
Georgia  Railroad  Sc  Bod  Icing  Co.  T.  Pendletoa, 
(Ga. )  18  S.  E.  m. 

Description. 

8.  The  W.  turnpike  ran  In  a  nortlieriy  and 
sonthwUr  direotioB  through  plaintiff's  pluitatioD. 
West  ta  this  turnpike,  also  mnning  north  sod 
south,  was  the  A.  canal.  A  road,  known  as  tbe 
"Old  Military  Road,"  running  nearly  easterly 
and  westerly.  Intersected  the  canal.  A  trust- 
deed  executed  by  plaintiff  on  part  of  his  planU- 
*ioa  descrit)ed  the  morteaged  land  as  being  west 
of  the  W.  turnpike,  and  then  sneclflcally  boaitd- 
ed  it,  but  by  mistake  tlie  A.  canal  was  given  as  tbe 
Boothem  lx>nudary  instead  of  the  eastern,  and 
the  old  military  road  as  the  eastern,  instead  of 
the  southern.  £FeId  that,  as  the  parties  coold 
not  reasonably  have  intended  to  locate  the  caasl 
on  the  south  when  it  was  actually  on  the  east 
the  trae  eastern  boandarr  of  the  mortcaeed  land 
staODld  be  regarded  as  the  ean^  and  wat  the 
land  Ijiiw  between  it  and  tbe  W.  tornplkadid 
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not  pass  t>7  the  deed  of  trust  —Hunter  v.  Home, 
(Va.)  IS  S.  E.  90R 

4.  Tbefact  that  tbe  quantity  of  land  stated  in 
the  deed  falls  short  in  actaal  measurement  by 
taking  the  A.  canal  as  the  eastern  boundary,  in- 
stead of  the  W.  turnpike,  is  immaterial,  siooe 
words  indioatlng  quantl^  must  yield  to  descrip- 
tions by  boundary.— Hunter  t.  Hume,  (Va.)  18  8. 
£.  S05. 

lAen. 

5-  A.  sold  real  estate  to  B,,  with  general 
warranty,  receiving  therefor  four  sealed  notes, 
secured  by  mortgage.  At  maturity  A.  surren- 
dered the  notes  and  mortgage  in  oonsideratlon  of 
B.*8  unsealed  agreement  to  pay  a  Judgment 
agalDst  A.,  which  was  a  lien  on  the  land  when 
•Md.  B.  did  not  pay  the  jadgment,  and  after- 
wards made  a  voluntary  conveyance,  with  war- 
ranty, to  trustees  for  tbe  benefit  of  his  wife  and 
chlidren.  The  trustees  conveyed  without  war- 
ranty to  plaintiff,  who  in  turn  sold  the  wemises 
with  warranty,  and  afterwards  paid  toe  lodg- 
ment In  exoneration  of  hla  covenants.  HeZo, 
that  plaintiff  could  not  set  up  the  mortgage 
against  B.  's  estate,  since  It  was  a  Iten  only  on  the 
particular  property  it  covered.— MoLore  v.  Mel- 
ton, (8.  C.)  IS  B.  E.  eifi;  In  re  Hardin,  Id. 

—  Sxtlngalstiment. 

6.  Qen.  St  &  C.  1883,  i  1831  passed  In  1879, 
provides  that  no  mortgage,  Judgment,  decree, 
or  other  lien  on  real  estate  shall  constitute  a 
lien  on  any  real  estate  after  the  lapse  of  20  years 
from  the  date  of  the  creation  of  the  same :  pro- 
vided that.  It  tbe  bolder  thereof  shall,  at  any 
time  during  tbe  oontinoance  of  such  lien,  cause 
to  be  recorded  upon  the  record  of  such  mortgage, 
etc.,  or  file  with  the  record  thereof,  a  '*n|;te  of 
some  payment  on  account, "  or  some  written 
"acknowledgment  of  the  debt,"  such  mortgage, 
etc.,  shall  continue  to  be  a  lien  for  20  years 
from  the  date  of  the  record  of  such  payment  or 
acknowledgment  Held,  that  the  reorarding  of 
an  assignment  of  a  mortgage  before  tbe  expira- 
tion of  the  30  years  was  neltber  a  "note  of  some 
payment  on  account,"  or  an  "acknowledgment  of 
the  debt, "  within  the  statute.— Cortia  t.  Renne- 
ker,  (8.  a)  IS  8.  B.  <X)4. 

Belease. 

7.  The  grantees  of  land,  as  part  of  the 
transaction,  conveyed  the  land  in  trust  to  se- 
cure the  grantors,  but  afterwards,  without  au- 
thority from  tlie  grantora,  ciSbveyed  a  portion 
thereof  to  a  stranger,  who  had  notice  that  tlie 
trust  had  not  been  satisfied.  Tbe  register  record- 
ed In  the  margin  of  the  record  of  the  trust-deed 
a  memorandum,  not  under  seal,  reoiting  that  the 
trustee,  foryalne  received,  thereby  released  from 
the  trust  said  portion  of  land,  and  this  entry  was 
signed  by  tbe  trustee.  Hielct,  that  where  the 
trustee,  tboogfa  agent  for  the  grantors,  had  no 
authority  to  make  sooh  entry,  ft  did  not  divest 
him  of  hla  title,  nnder  Code  N.  C.  S  1271.  which 
provides  that  a  trustee  may  acknowledge  the 
^satisfaction  of  the  provisions"  of  a  trust,  in  the 
presence  of  the  register  of  deeds,  ffhose  duty  it 
shall  be  to  make,  upon  tbe  margin  of  the  record 
of  snoh  tmst,  an  entry  of  such  aoknovriedgment 
which  shall  be  witnessed  by  tbe  register,  and 
this  entry  shall  operate  to  disebai^  all  interest 
of  mortgagee.  — Browne  t.  Davis,  (H,  0>)  IS 
H,  E.  708. 

Foreclosure. 

6.  The  fact  that  the  obligee  on  a  bond  se- 
eured  by  a  mortgage  has  recovered  Judgment  on 
the  bond  does  not  invalidate  a  sobsequent  Judg- 
ment in  his  favor  foreclosing  the  mortgage, 
where  the  mortgagor  failed  to  interpose  the  prior 
tudgment  as  a  defense;  and  the  judgment  of 
lorectosure  oonstitutes  a  valid  lien  from  its  ren- 
dltion  upon  the  property  of  the  mortgagor.— Cor- 
tis  r.  Renneker.  (B.  C.)  IS  S.  B.  061. 

0.  The  administrator  of  tbe  assignor  of  a 
mortgage,  having  been  made  a  party  plaintiff  on 
the  foMowsure  of  a  mortgage,  there  was  no  errrar 
In  allowing  tha  admlsaion  in  evidence  of  tlie  orig- 


inal mortnge,  tbongb  there  was  no  written  trans- 
fer thereof  to  plaintiff.— Hooks  v.  Hayes,  (G«.)  It 
8.  K  184. 

10.  Where  plaintiff,  the  assignee  of  a  mort- 
gage, did  not  claim  to  have  purchased  the  note 
and  mortgage  before  they  came  due,  the  admis- 
sion of  his  testimony  on  foreclosure,  after  the 
making  of  the  mortgagee's  administrator  a  party 
plaintrff,  that  he  was  a  bona  fide  holder  of  the 
note  and  mortgage  before  commencement  of  the 
suit,  oould  not  prejudice  defendant— Hooks  v. 
Hayes,  (Qa.)  18  8.  B.  184. 

 Sale. 

11.  Where  a  mortgagee  parobans  land  at  bla 
own  sale  under  license  of  the  oourt,  and  after- 
wards there  Is  a  resale  by  consent  of  the  parties, 
but  without  license  of  the  court,  for  a  less 
amount,  the  mortgagee  is  chargeable  with  ttie 

Erice  bid  at  the  first  sale.-  -^Whitehead  r.  White- 
urst,  (N.  C.)  18  S.  B.  166. 

13.  A  purchase  bya  mortgagee  at  bis  own  sale 
is  not  void,  but  voidable,  and  becomes  binding 
on  the  mortgagee  when  the  price  is  reasonable, 
and  no  exoeptum  is  taken  ay  the  parties  In  In- 
terest—Whitehead  V.  WhiteSmrst,  (N.  a)  18  & 
E.  166. 

18.  The  tact  that  plaintiff  claims  titie  to  land 
as  the  grantee  of  a  mortgagee,  who  procured  it 
to  be  bid  in  and  conveyed  to  himself,  is  not  a  de- 
fense to  an  action  against  the  mortgagor  for  pos< 
session,  unless  pleaded,  since  plaintiff's  title  is 
not  void  but  merelr  TOidable.— Averltt  t.  Elliot 
(H.  a)  IS  8.  B.  78B. 

14.  The  purchaser  of  land  on  foreclosure  of  a 
mortgage,  made  by  the  owner  alone,  acquires 
title  thereto,  subject  only  to  the  wife's  right  of 
dower,  where  it  does  not  appear  that  the  mort- 
gagor was  in  debt  at  the  time  of  executing  the 
same,  or  the  land  had  been  allotted  as  a  home* 
stead.  Hughes  v.  Hodges,  (N.  C.)  0  8.  E.  487, 
foUowed.-^tt  V.  Laae,  (N.  C.)  18  8.  E.  773. 

Sale  under  power. 

16.  A  trustee  in  a  deed  of  trust  on  land  to  se- 
cure the  payment  of  money,  when  required  to 
sell  thereunder,  must  be  personally  present  at  the 
time  and  place  of  sale,  and  supervise  the  same, 
and  cannot  delegate  his  powers  to  astranger,  un- 
less authorized  so  to  do  by  the  deed  of  trust, 
even  with  the  consent  of  the  grantor  and  the 
cestui  owe  trust— 8mith  v.  Lowther,  (W.  Va.)  18 

'  16'.  Under  a  mortgage  authorizing  the  mort- 
gagee or  his  executor  to  sell  the  land  and  exe- 
cute a  deed  to  the  purchaser,  a  person  appointed 
in  the  mortgagee's  will  as  his  executor  may,  on 
qualifying  as  such  after  the  mortoagee's  death, 
execute  the  power,  the  provision  of  tbe  mortgage 
being  a  suffioientlv  certain  designation  of  the  per- 
son.—Yount  V.  Morrison,  (N.  C)  18  S.  E.  «88. 

17.  Where  an  agreement  for  the  sale  of  mort- 
gaged THremises  by  trustees  required  that  ex- 
penses should  be  first  paid,  failure  to  make  the 
cash  payment  required  avoided  the  sale,  although 
the  mortgagee  was  the  purchaser. -Flshbume  v. 
Smith,  (8.  C.)  IS  8.  B.  825. 

18.  Where  an  agreement  for  the  sale  of  mort- 
gaged premises  by  trustees  provided  that  the 
surplus,  after  paying  expenses  and  the  debt 
should  be  paid  to  the  mortgagor,  the  tender  of 
the  mortgagor's  reoelpt  on  account  of  the  surplus 
was  not  equivalent  to  a  tender  of  the  cash  pay- 
ment required  by  the  terms  of  tbe  sale.— Fish 
bume  V.  Smith,  (8.  C.)  18  B.  E.  636. 

19.  C!ode  Va.  S  2442,  provides  that  the  trustee 
in  a  deed  given  to  secure  debts  shall,  when  re- 

3uired  oy  any  creditor  securea,  after  the  oebt 
ue  him  has  become  payable  and  default  has 
been  made,  sell  the  property,  or  so  much  thereof 
as  may  be  necessary,  at  pahlio  auction,  having 
first  given  reasonable  nouoe,  etc.  Held,  that  a 
sale  made  as  tbu»  required  Is  valid,  and  the  fact 
that  the  trustee  sold  only  halt  of  the  land  will 
not  be  presumed  to  be  an  abuse  of  discretion, 
when  ft  was  sufficient  to  satisfy  the  debt,  and 
tbe  debUa  made  no  request  that  he  sell  a  grlaatev 
amount-filler  r.  Mann.  CVa.)  IS  8.  B.  S7. 
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20.  Where  the  mortga^  bid  a  certain  Bam  at 
the  txustee'8  sale,  but  withdrew  the  bid  at  the 
suggestion  of  tbe  trustee,  and  afterwards  bid  iu 
the  property  for  a  muoh  smaller  sum,  the  sale 
was  vold.~Fishburae  v.  Bmlth,  (B.  O.)  18  S.  £. 
625. 

Motion. 

To  quash  isdiotment,  see  Indictment,  L 

Hnltlforioiuness. 

In  pleadine,  see  fguily,  10. 


MUNICrPAIi  OOSPOHATIONB. 

Bee,  also,  BrIcIiMs;  Counties;  BigJmayt;  Sehoola 

and  StAool-JJUtricta;  ToW7t». 
Appeals  from  Charleston  city  court,  see  Appeal, 

13-15. 

Grant  of  license  by  city,  see  lAomse. 

License  of  sale  of  lliinor  by,  revocation,  see  Into3>- 

icatinff  Liquors,  1-8. 
Ordinances,  judicial  notice  of,  see  Evidence,  1-8. 
 regulation  of  speed  of  railroad  trains,  see 

Railroad  Companies,  13, 14. 
Special  legislation  concerning,  see  CoTiatitutional 

Law,  4. 

Streets,  use  by  railroad,  see  Batiroad  Compantes, 
7,8. 

Ordinances— Driving  on  sidewalk. 

1.  The  violation  of  a  city  ordinance  against 
driving  on  a  sidewalk  cannot  be  Justified  on  the 
around  of  necessity  arising  from  the  muddy  oon- 
aitionof  a  street,  where  such  condition  was  snown 
to  defendant  before  he  started  to  drive  along  it, 
and  where,  to  avoid  unloading  his  wagon,  he 
drove  on  the  sidewalk,  tbough  such  street  was 
the  only  passage  to  his  place  of  business.— State 
V.  Brown,  (N.  C.)  18  S.  Ifi.  WO. 

 Impounding  oattle. 

2.  Code,  o.  47,  jt  28.  provides  that  the  council 
of  a  city  shall  have  power  to  prevent  cattle  from 
going  at  large  in  tbe  city,  and  section  20  declares 
that  to  carry  into  effect  the  powers  conferred  on 
a  city  the  council  shall  havu  the  power  to  pass 
all  needful  ordinances  not  contrary  to  tbe  con- 
stitution  and  laws  of  the  state,  and  to  prescribe 
reasonable  fines  and  penalties.  Held,  tbat  the 
council  conld  provide  for  tbe  taking  up  and  im> 
pounding  of  oattle  found  running  at  large  in  the 
public  streets,  and  for  selling  them  to  pa;  charges. 
— Burdett  v.  Allen,  (W.  Va.)  18  8.  E.  1013. 

—  Punishment  for  violation. 

8.  A  city  ordinance  prescribed,  as  a  punish- 
meat  for  carrying  on,  without  registration,  a 
business  required  to  be  registered,  a  line  not  ez- 
ceedin  g  a  certain  sum  for  each  day  the  business 
was  so  carried  on.  Held  that,  on  a  summons  ex- 
pressly limited  to  one  day's  business,  it  was 
error  to  Impose  a  fine  of  the  maximum  amount 
for  three  days'  business;  but  tbat  a  violation  of 
the  ordinance  being  established  by  the  evidence, 
tbe  court  on  appeal  conld  correct  the  error  by 
reducing  the  fine  to  the  maximum  amonnt  for 
so  carrying  on  business  for  one  day.— Phillips  v. 
City  of  Atlanta,  (6a.)  IS  H.  K  201. 

4.  The  city  council  of  Charleston,  having 
passed  an  ordinance  to  regulate  licenses,  provid- 
ing that,  if  any  person  therein  named  should  re- 
fuse to  takeout  a  license,  he  should  be  liable  to  a 
penalty,  but  containing  no  provision  to  the  effect 
that  he  might  also  be  required  to  pay  the  license 
by  an  action  for  that  purpose,  is  conflned  to  the 
mode  therein  prescribed  for  enforcing  payment 
of  such  licenses,  and  cannot  resort  to  any  other. 
— City  Council  of  Charleston  t.  Ashley  PoosiriiBte 
Co.,  (S.  C.)  18B.  E.  845. 

StawtB—Use  by  railroads. 

6.  The  power  to  authorise  the  public  streets 
of  the  city  of  Macon  to  be  longitudinally  occu- 
pied and  used  by  a  steam  railroad  resides  ex- 
clusively in  the  legislature,  and  the  munic'pal 
govemmant  Is  without  anthorltv  to  grant  sn^  a 


privilege  to  a  railway  eompEUiy.  Daly  t.  Ball- 
road  Co.,  80  Oa.  7W,  7S.  B.  14S,  foUowed.— Davis 
V.  East  Tennessee,  V.  is  O.  Bgr.  Co.,  (Oa.)  U  & 
E.  iser. 

 Bemoval  of  obstraotion. 

0.  Under  the  charter  of  the  olty  of  Anerieas, 

(section  SO, )  declaring  that  the  mayor  and  cotm- 
oil  shall  have  power  to  remove  any  bnildlng  or 
other  obstruction  from  thestreets  of  thecily,  this 
power  may,  after  notice  to  remove,  be  exercised 
summarily,  and  without  a  preliminary  hearing. 
— Laing  V.  City  of  Americas,  (Oa.)  13  S.  B.  107. 

7.  Tbe  municipal  authorities  of  a  city  can- 
not, on  complaint  of  a  citizen,  cause  an  obstruc- 
tion to  be  removed  from  a  street  which  exists 
only  in  the  plan  of  such  city,  and  which  has  not 
been  actually  opened  or  worked  by  the  munici- 
pal authorities,  and  used  Ity  the  public,  but,  oa 
the  contrary,  baa  been  in  private  occupation  for 
80  (n>  40  years.— Bryans  t.  Alnumd,  (6a.>  IS  & 
E.  554. 

 Iiiabiiity  for  defisots. 

8.  In  an  action  against  a  city  for  personal  In- 
juries caused  by  a  defective  sidewalk,  there  was 
evidence  tbat  tbe  walk  was  in  a  bad  condition, 
being  of  dirt,  only  about  two  feet  widcL  and  slop- 
ing towards  a  ditch  between  it  and  the  streeE, 
and  tbat  plaintiff,  in  walking  along  it  at  night, 
by  reason  of  the  edge  orombliog  away,  fell  into 
the  dltoh,  and  was  injured.  The  ci^  had  been 
notified  (u  the  defect  oeftnre  the  Injury,  and  soma 
time  before  had  made  some  repairs,  bot  lbs 
weather  previous  to  the  accident  had  made  the 
walk  crumble  and  wash.  There  was  eridenoa 
tbat  plaintiff  and  her  husband,  who  walked  part 
of  the  wav  with  her  on  the  nigbt  of  the  accident, 
and  then  let  her  go  on  alone,  were  familiar  with 
the  wallc,  and  knew  there  was  a  better  one  on  the 
other  side  of  the  street  Plaintiff  testified  tbat 
she  was  careful,  and  did  not  know  the  walk  was 
so  narrow.  Held,  that  a  verdict  for  plaintiff 
was  warranted.— City  of  Atlanta  v.  Uartin,  (Ga.) 
18  Si  E.  805. 

9.  In  an  action  against  a  dty  for  personal  ln> 

iaries  sustained  by  falling  Into  an  open  newer, 
t  appeared  tbat  tbe  city  had  left  it  open  for  years, 
and  that  It  was  on  a  principal  streei^  and  in  a 
neighborhood  that  was  badly  lighted.  Plaintiff, 
a  woman  of  34,  was  fsmlllar  with  the  lot^ity, 
and  knew  the  sewer  waa  there,  but  thought  'it 
extended  above  the  ground,  and  expected  tostrito 
it  with  her  feet  as  she  felt  her  way  along.  SL» 
bad  been  away  from  the  city  for  two  years,  dur- 
ing whiou  the  sewer  was  changed,  so  as  to  be 
level  with  tbo  ground.  The  Jnnr  viewed  tha 
ground,  and  turought  In  a  verdict  for  8500  dam- 
ages. -Held,  that  the  verdict  sboQld  not  be  dis- 
turbed.—City  of  MlUedgerllla  r.  Brown,  (Qa.) 
13  S.  E.  688. 

Public  improvements— Property  sal^eot 
to  assessment. 

10.  A  local  statute  (Acts  Oa.  1880-61,  S58) 
which  confers  upon  the  municipal  government 
power  and  authority  to  assess  one-third  of  the 
cost  of  grading,  paving,  maoadaminng,  and 
otherwise  improving  the  road-way  or  street 
proper  on  real  estate  abutting  on  each  side  of 
tne  street  improved,  subjects  alike  all  real  es- 
tate owned  byindividuals  orprivatecorporatioBs, 
without  respect  to  the  purpose  or  use  for  which 
the  property  is  held  or  to  which  It  is  devoted. 
Churches  are  not  exempt;  and,  after  paying  such 
assessment,  the  reliflfons  oorporatlcMi  towhi^ 
a  church  belongs  cannot  recover  back  tbe  money 
so  paid  into  the  city  treasury.  Overruling  Tms- 
tees,  etc,  v.  City  of  AUanta,  79  Oa.  181.— City 
of  Atlanta  v.  First  Presbyterian  Ohandi,  (Ga!) 
18  8.  E.  m 

Bonds — Assent  of  voters. 

11.  Under  Const  N.  O.  art.  7,  |  7,  prohiblti^ 
a  municipal  corporation  &om  oootnctlns  any 
debt  unless  authorized  by  a  majority  of  Ita  qual- 
ified voters,  the  issuance  of  township  bonds  will 
not  be  compelled  when  plaintiff  alleges  that  it 
was  anthoiued  bv  "a  nugorityof  tiiavatiBaeHL* 
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-I^ehborff  ft  D.  R  Ca  T.  Board  Com'w  Per- 
MB  Coimt7,  (K.  C.)  18  S.  E.  783. 

13.  Acti  N.  C.  1891.  o.  806,  autboriied  the 
icliDol  tnutees  to  iuDe  bonds,  seonred  by  a  mort- 
gage, sad  aell  them;  to  take  up  other  bonds  pre- 
TioQslT  Issued  for  the  purpose  of  paying  for  and 
repairlog  graded  schools  in  a  oertain  township; 
And,  to  raise  a  Iimd  to  pay  the  interest,  and  pro- 
vide a  sinking  fund  to  pay  the  iwindipal,  allowed 
■aid  trustees  to  appropriate  annaally  a  sollloient 
amount  of  the  school  fund  going  into  their  hands; 
and  then  provided  that  if  theyiailed  to  do  so  the 
county  oommissioners  should  levy  a  tax  on  the 
taxable  property  and  polls  of  the  township  for 
■uch  purpose.  Meld,  that  the  purpose  of  the  act. 
In  directing  the  coanty  conunissloners  to  levy  a 
tas  on  the  township  property  to  pay  the  bonds  in 
case  the  trustees  should  not  do  so,  was  to  make 
the  township  assume  and  pay  a  debt  other  than 
for  its  neoeasary  expenses,  and,  not  having  been 
HDCtioned  by  a  majority  of  the  voters  of  the 
township,  waa  to  that  extent  in  violation  of 
Const  N.  O.  art  7,  S  7,  which  provldea  that  no 
BiDDicipal  corporation  shall  contract  any  debt, 
nor  shall  any  tax  be  levied  or  collected  by  any 
olBoera  of  the  same,  ezoept  for  the  necessary  ex- 
penses thereof,  unless  by  a  vote  oJ!  a  majority  of 
the  Qualifled  voters  therein.— Trustees  of  Golds- 
boron^Oraded  School  v.  Broadhnist,  (H.  a)  18 

Uurder. 

Bee  HomtetOe,  1-18. 

Mutual  Benefit  Aumranoe. 

Bee  Inwrance,  19. 

Navigable  Waters. 

BeeBipartanBlifiUt;  Water  aiidWater-CouTMa. 

NeoeBsary  Fartiea. 

Bee  ParHeB,  IS. 

NEGLIGENCB. 

Defective  highways,  see  Highwayt,  11. 

 streets,  see  Mnntclpal  CoTporatt(m$t  S,  9. 

Liability  of  bailee,  see  BuUmentt  3. 

 of  carrier,  see  Carrlere. 

 of  infant,  see  Infancy,  S. 

 of  railroad  oompanies,  see  Railroad  Compa- 
nies, 1V17. 

Of  fellow-servant,  see  Master  and  Servant,  18. 
master,  see  Master  and  Servant,  9-17. 

Bunaway  horses. 

1.  The  owner  of  a  horse,  having  rented  a 
warehouse  to  a  certain  firm,  left  the  norse  with 
them,  and  used  the  horse  in  common  with  the 
firm.  A  clerk  of  the  firm  obtained  the  horse  from 
the  firm,  without  the  knowledge  of  the  owner,  to 
drive  to  a  picnic,  the  firm  telling  him  to  send  the 
horse  back  if  he  had  opportunity,  which  he  did 
by  a  minor  not  In  the  employ  of  the  firm  or  of 
the  owner.  The  minor  left  the  horse  standing  in 
the  street,  and  it  ran  away,  and  killed  plaintiff's 
aorse.  Held,  that  the  facts  fail  to  show  anyuefr- 
llgenceon  the  partof  tlieowner.— Thorp  t.  Jlinor, 
rN  G.)  18H.  S.  708. 

Dangerous  premiseo. 

8.  A  person  having  authority  from  a  city  to 
x>nstruct  a  railway  in  a  street  caused  loose  rails 
jO  be  taken  from  the  gutter  and  placed  in  the 
itreet  far  in  advance  ofthe  work,  to  expedite  the 
Tork,  and  guide  the  workmen  in  making  the 
{Topcfr  exoavationu.  The  street  was  safe  with 
he  rails  in  the  gutter,  but  unsafe  with  them  on 
he  street,  and  there  was  a  aafe  way  of  marking 
he  lines  in  advance  of  the  work  irithont  using 
he  raits.  Seld,  that  It  was  nagligenoe  to_place 
he  rmila  in  the  street.  ~  Pulton  Comity  Ht,  B.  Oo. 
-.  MrOoimall,  (Chk)  18  S.  &  888. 


Contributory  netfUgmce — Of  child. 

3.  In  an  action  against  a  railroad  company 
by  a  child  under  14  years  of  age  tor  personal  in- 

iuries,  where  there  is  no  demurrer,  and  the  case 
s  submitted  to  the  Jury,  there  Is  no  preanmp 
tion,  on  account  of  the  child's  age,  that  it  did 
nob  have  sufficient  oapaony  to  be  sensible  of 
danger,  and  power  to  avoid  it,  but  the  Jury  are 
to  determine  the  child's  capacity  acoording  to 
the  facts  of  each  case.— Central  Railroad  ft  Bank- 
ing Co.  V.  Ryles,  (Qa.)  18  B.  S.  58& 

Comparative  neglfgenoe. 

4.  Code  Qa.  |  2973,  provides  that  In  salts  for 
personal  Injuries,  it  by  ordinary  care  the  plain- 
tiff could  tuire  avoided  the  consequences  <h  the 
defendant's  negligence,  be  cannot  recover.  Beo- 
tion  80M  provides  that,  If  the  plaintiff  and  the 
defendant  are  both  in  fault,  the  former  may  r»- 
oover,  bat  the  juiy  shall  diminish  the  damage  in 
proportion  to  his  fault  Held,  that  it  waa  error 
to  charge  in  the  language  of  toe  two  seotiuns, 
without  telling  the  iuiy  that  the  last  section  ap- 
plies only  to  cases  in  which  the  plaintiff  could 
not  have  avoided  the  consequences  of  the  defend- 
ant's n%llgence.~Amertcus,  P.  A;  L.  R  R.  r. 
Luokie,  (Ga.)  18  S.  B.  106. 

Imputed  negligenoe. 

6.  Two  railway  companies,  each  under  ita 
own  franchise,  used  the  track  of  one  of  them  In 
oommon.  Held  that,  in  an  action  against  tha 
owner  of  the  track  for  the  death  of  an  empl^ 
of  the  other  company  oaused  t>y  defendant*s  neg- 
lect to  render  harmless  a  low  bridge  over  the 
track,  though  it  be  not  alleged  that  the  oompany 
not  owning  the  traok  was  ignorant  of  the  danger 
or  of  the  conditions  which  oaused  it,  it  will. not 
be  assumed,  in  deciding  upon  a  demunw  to  the 
declaration,  that  it  was  negligent  In  running  the 
train  to  wbioh  the  employe  was  attached  when 
injured,  so  that  the  question  whether  any  uegli- 
gence  of  that  oompany  could  be  imputed  to  the 
employe  Is  Immaterlaf.— Ellison  v.  Georgia  Rail- 
road &  Banking  Co.,  (Oa.)  18  a  E.  809;  Geoi^ft 
Railroad  &  Banking  Co.  t.  Ellison.  Id. 

8.  In  a  suit  by  the  administrator  ctf  an  in- 
fant for  injuries  causing  bin  death,  the  contribu- 
tory negligence  of  the  parents  cannot  be  imputed 
to  him,  and  is  therefOTO  immaterial. —Norftdk 
&  W.  R.  Ca  V.  Ofoaeolose'a  Adm*r,  (Va.)  18  &. 
E.  454.  •  V  / 

7.  In  an  action  against  a  railroad  oompany 
for  Injuries  sustained  by  plaintiff  at  a  crossing, 
while  t>eing  driven  in  .a  public  hack,  the  court 
charged  the  Jury  that  negligence  of  the  driver 
was  not  imputable  in  law  to  her;  that  a  persoa 
who  hired  a  publlo  hack  and  directed  the  driver 
where  she  wished  to  be  oonveyed,  but  exercised 
no  other  control  over  bis  conduct  was  not  re- 
sponsible for  his  negligence,  or  prevented  from 
recovering  against  the  railroad  company  for  in- 
juries sulfered  from  a  collision  of  its  train  with 
the  hack  caoaed  by  the  ooocurrlog  negligenoa  of 
both  the  manager  of  the  train  and  ttie  driver  ot 
the  hack;  that  the  only  negligence  of  the  driver 
which  would  defeat  her  right  to  recover  was 
where  his  negligence  was  the  sole  and  real  cause 
of  the  collision.  Held,  that  the  charge  was  cor^ 
reot— East  Tennessee,  V.  ft  G.  Bj.  Co.  T.  Uark- 
eus,  (Ga.)  18  S.  E.  8fi6. 

6.  A  passenger  in  a  ^blic  hack  Is  under  no 
duty  to  supervise  the  driver  at  a  railroad  cross- 
ing, nor  to  look  or  listen  for  approaching  trains, 
unless  she  has  some  reason  to  distrust  the  dili- 
gence of  the  driver. — Bast  Tennessee,  V.  ft  4t. 
Ry.  Co.  V.  Karkena,  (Oa.)  18  B.  B.  866. 

Fleading. 

0.  The  owner  of  a  borse,  having  rented  a 
warehouse  to  a  certain  firm,  left  the  horse  with 
them,  and  used  the  horse  in  oommon  with  the 
firm.  Aclerk  of  the  Arm  obtained  the  horse  from 
the  firm,  without  the  knowledge  of  the  owner,  to 
drive  to  a  picnic,  the  firm  telling  him  to  send  tha 
horse  back  if  he  had  opportonity,  which  he  ^d 
by  a  minor  not  in  the  employ  of  the  firm  or  of 
the  ownw.  Tha  minor  left  the  horse  standing  in 
the  atraet,  and  it  ran  awar.  and  kiUed  nlainttfTs 
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horse.  Held,  that  the  ol'erk  was  not  liable,  be- 
cause there  were  do  allegations  against  him  In  the 
complaint— Thorp  r,  Hinor,  (N.  C.)  18  S.  E.  TOa. 

10.  Where  the  deolaration  eharges  that  the 
damages  were  oooaaioned  by  the  nt^Iigence  of 
the  defeudantu  it  Is  sufficient  on  demurrer,  al- 
though there  la  no  denial  of  contributoty  negli 
gence.— Norfolk  ft  W.  B.  Co.  T.  ailman*»  Adni's. 
tVa.)  IS  8.  B.  475. 


HEGOTIABLB  XNSTBUMENTa 

Indorsement  of  mortgage  note,  adoption  ot  mort- 
gage, see  MortQOoes,  3. 

Data  of  maturity. 

1.  Notes  being  executed  In  Februarv,  1888, 
payable  in  90  days,  were  not  due  until  80  days 
thereafter,  notwithstanding  that  they  bore  date 
in  1887.  Raefle  t.  Uoore,  S8  Oa.  iM,  foUowed.— 
Beach  t.  Atkinson,  (Oa.)  18  &  B.  (VL 

IndorBement  and  transfer. 

3.  Where,  In  co^er  to  have  a  note  disoonnted 
at  bulk,  a  partner  Indorsed  it  In  his  own  name, 
and  also  in  the  partnerabipname,  and  the  undis- 
puted eridenoe  shows  that  the  bank  woald  not 
make  the  discount  and  advance  the  money  with- 
out the  latter  indorsement,  there  is  no  ground  in 
the  erldoice  for  charging  the  Jury  as  to  the  effect 
of  the  tranaaotion,  If  based  on  the  credit  of  tlie 
one  partner  only;  and  this  Is  so,  although  the 
bank  Knew  that,  before  the  partnership  indorse- 
ment would  be  binding  on  the  firm,  ratiflcatiun 
by  the  other  partner  would  be  necessary. — Ameri- 
can Ezch.  Nat  Bank  v.  Georgia  Const  ft  Ibt. 
Co..  (Ga.)  18  8.  B.  606. 

8.  The  indorsee  of  a  bill  of  exchange,  in  the 
absence  of  any  notice  on  tbe  suDject,  is  entitled 
to  treat  the  acceptor  as  the  real  debtor,  and  is 
under  no  duty  to  such  acceptor  to  retain  or  ren- 
der available  collateral  securiUes  for  the  pay- 
ment of  the  bill  received  from  the  payee  ana  In- 
dorser.— Fowler  t.  Gata  City  Hat  Baalc,  (Oa.)  18 
S.  B.  SSI. 

4.  Where  the  maker  of  a  note  executes  a 
mortgage  to  secure  the  same,  and  stipulates 
therein  for  the  payment  of  attorney's  fees  in 
case  of  ooUeotton,  declaring  as  a  part  of  the 
mortgage  deed  tbat  It  maybe  foreclosed  for  such 
fees,  together  with  the  principal  and  Interest  of 
tbe  note,  and  a  Judgment  of  foreclosure  Is  after- 
wards rendered  accordinifl;,  and  Judgment  on 
the  note  against  the  maker  and  Indorsen  is  also 
rendered  in  a  proper  action,  a  subsequent  waiver 
by  the  indorsers  in  writing  of  any  objection  to 
the  stlpalatlon  in  the  mortgage  as  to  attorney's 
fees  is  a  ratification  by  them  of  the  maker's  act 
In  giving  tbe  mortgage,  which  will  estop  them 
from  afterwards  insisting  that  the  Judgment  of 
foreolosure  shall  not  operate  against  tbem  as  con- 
clusive upon  the  qnesUon  of  the  oreditor*s  right 
to  appropriate  a  sulBoIent  amount  of  the  proceeds 
of  the  mortgaged  propertrvto  the  payment  of  such 
fees.— Georgia  Railroad  &  BanklngCa  T.  Pendle- 
ton, (Ga.)  18  8.  E.  833. 

 Bona  flde  purchaser. 

6.  A  person  unknown  to  pl^ntlfC  offered  to 
sell  him  for  $100  a  note  made  oy  defendant,  the 
face  value  of  which  was  $125.  Plaintiff,  having 
learned  on  inquiry  that  defendant  was  solvent 
purchased  the  note.  In  on  action  to  recover  its 
value  the  evidence  introduced  by  plaintiff  him- 
self showed  that  the  note  was  payable  sixmonths 
after  date  at  a  place  which  plaintiff  was  aware 
was  not  in  existence,  and  that  he  knew  tbat  it 
wai  given  ** for  some  sort  of  a  township  right" 
on  some  contract  not  known  to  hlm.  Held,  that 
these  facts  were  such  as  should  have  put  plain- 
tiff on  furtber  inquiry  as  to  the  validity  of  the 
note.— Farthing  v.  Dark,  (N.  0.)  18  8.  B.  918. 

Acoeptanoe. 

&  Whore  the  drawee  of  a  bill  of  exchange 
writes  his  name  across  the  faoe  thereof  OodeQa. 
1 1S50,  requiring  acoeptanoe  to  be  in  writing,  la 
complied  with,  the  legal  slgniflcaooe  of  ton  aa 


act  being  that  tiie  bill  Is  thereby  aoceited. — Fow- 
ler V.  Gate  City  Nat  Bank,  (Oa. )  18  B.  B.  881. 

Protest  and  notioe  of  dishonor. 

7.  The  oertlflcata  of  pcotest  of  a  note  paTBtils 
in  New  York,  by  a  notary  there,  Is  no  eridenoe 
of  dishonor,  in  a  suit  on  it  in  Virginia,  since 
tnere  U  no  statnte  In  Virginia  making  saoh  pI>^- 
cest  evidenoe.— CorUn  t.  Plaotets' ilat.  Bank 
(Va.)  18  B.  E.  98. 

8.  Where  a  note  was  due  on  the  14th  of  Oie 
month  in  New  York,  and  on  the  17th  the  bolder 
received  notioe  of  its  dishonor  in  Richmond,  Va., 
which  on  the  same  day  he  forwarded  to  the  in- 
dorser.  there  is  no  proof  of  due  notioe  of  diahtmor, 
as  it  does  not  appear  when  the  notioe  was  mailed 
in  New  York.— Corbin  T.  PUnten'  Hat.  Bank, 
(Va.)  18  8.  E.  K. 

Actions  on — ^Parties. 

0.  Tbe  payee  of  a  negotiable  instroment,  not 
payable  to  bearer,  after  indorsing  the  same 
specially  to  another  person,  cannot  sne  thereon 
for  the  use  of  the  indorsee,  but  the  indorseealona 
can  sue,  so  long  as  he  Is  tbe  legal  holder  of  the 
instrument— 8penoe  v.  Robinson,  (W.  Va.)  U 
&  B.  1004. 

lOi,  The  maker  and  indorsers  of  a  promisaoty 
note,  executed  in  another  state,  ondar  the  laws 
of  which  it  is  n^tiable.  are  not  Jointly  liable  to 
a  holder  who  discounts  it  in  Virginia,  and  such 
holder  cannot,  therefore,  sne  the  maker  and  in- 
dorsers JointJy.— Corbin  T.  Plantns'  Nat.  Bsnk, 
(Va.)  18-8.  E.  98. 

 Pleading. 

11.  The  giving  of  a  check  implies  indebted- 
ness to  the  amount  thereof,  and  In  an  action  apoo 
tbe  check  it  is  unnecessary  toplead  oonsldera- 
Uon.-McClain  v.  Lowther,  (W.  Ta.)  IS  &  & 
1008.  .  . 

 Borden  of  proof. 

IS.  In  an  action  on  a  check,  where  plaintiff 
shows  that  there  were  no  funds  in  the  hank  to 
pay  It,  the  burden  as  to  iwoof  of  injury  or  no  in- 
jury, because  of  laches  in  preseuting  tbe  check, 
or  failure  to  notify  the  drawer  of  its  non-pay> 
ment  is  shifted  from  plaintiff  to  defendant— 
McClaln  v.  Lowther,  (W.  Va.)  18  8.  E.  lOQS. 

Newly-BiscoTered  Evidence. 

8ee  CHrMnal  Lato,  61-66;  New  TrtaU  13,  IS. 
As  ground  for  continuance,  see  Continuance,  t. 

NEW  TBIAXk 

In  criminal  cases,  8eeCrlmfnaIXatr,S9-M;  Hom^ 

cide,  4S. 

Application. 

1.  A  motion  for  a  new  trial  on  the  ground 
that  the  court  admitted  illegal  evidence  must  stats 
that  objection  was  made  when  tiie  evidence  was 
offered,  and  what  the  objection  was.  or  the  objeo- 
tion  will  not  t>e  considered  on  appei^ — Clarlc  V. 
Empire  Lumber  Co.,  (Ga.)  IS  8.  Bl  898l 

 Verification. 

3.  The  recital  of  facts  in  a  motion  for  »  new 
trial  is  verified  where  the  bill  of  exoeptioiu  sets 
forth  in  detail  all  the  grounds,  and  adds :  "The 
recitals  of  fact  contained  In  the  motion  for  new 
trial,  and  in  each  of  the  fwegoiog  six  grounds 
thereof,  are  tme  and  oorrect "  —  StarUnK  r. 
Thome,  (Ga.)  18  8.  B.  m 

 Brief  of  evidence. 

8.  Superior  court  rule  49  (Code  Oa.  pu  1SS3) 
provides  tbat,  "in  every  application  fbr  a  new 
trial,  a  brief  of  the  testimony  in  the  canae  shall 
be  iiled  by  the  partyapplying  for  such  newtriaL 
under  the  revision  and  approval  of  the  coon.* 
neld,  that  tbe  court  baa  power  to  pass  an  order 
during  term  allowing  until  the  hearing  eCtte 
motion  to  1113  the  brief  of  evidence;  and  if  tfao 
hearing  bysubeeqnent  txiet  be  regularly  oontlB* 
nedfEwa  one  time  in  raoaUon  to  aaciUM;  tte 
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case  IwTing  in  term  been  set  aown  for  bearing  in 
vacation,  the  Judge  may  approve  and  allow  the 
brief  of  eridenoe  to  bemedat  or  before  the  hew^ 
ing,  though  he  may  not  bo  absolutely  bound  to 
do  80.— Central  Railroad  &  Banking  Co.  v.  Cur- 
tis, (Ga.)  13  a.  E.  767;  Curtis  r.  Central  Rail- 
road &  Banking  Co.,  Id. 

 Exoeption  to  rulings. 

4.  Where  a  motion  was  made  at  one  term  of 
the  court  to  dismiss  a  motion  for  a  new  trial, 
and  was  overruled,  it  was  too  late  at  the  next 
term  to  asBign  errortbereon  inablllofexoeptioDa 
to  iQe  final  judgment  of  the  court  granting  a  new 
trial  in  the  case,  no  exceptions  pendente  IMe  hav- 
incr  been  taken  and  filed  at  toe  term  when  the 
rulings  complained  of  were  made.— Hyfleld 
Bima,  (Ga.)  18  &  £.  664. 

 Hearing. 

5.  An  allowanoe  ot  seven  days  for  preparing 
to  ai^e  a  motion  for  a  new  trial,  and  bringing 
the  same  Tor  a  hearing,  is  no  abuse  of  discretion 
by  the  trial  court,  thoogh  one  of  such  days  is  a 
Bunday,  and  another  day  falls  In  a  term  of  court 
in  wnich  all  the  counsel  were  practitioners.— 
Greer  t.  Btate,  (Ga.)  18  S.  B.  B58. 

Misoondnot  of  jury. 

6.  The  verdict  of  a  Jozy  in  a  Jastioe'a  court  is 
not  Tltlated  because  the  Jury,  after  deliberating 
f<nr  some  hours,  came  into  conrt,  announced  that 
they  could  not  agree  unless  they  could  have  be- 
fore them  a  certain  cash-book,  and,  upon  being 
informed  by  the  presiding  Justice  that  the  book 
was  not  legal  eriaence,  returned  to  their  room, 
ander  the  direction  of  the  Justice,  to  resume  their 
deliberations,  and  in  a  few  minutes  brought  In  a 
verdiot.  Though  it  was  irregular  for  the  Jury  to 
call  for  more  evidence,  It  was  not  such  miscon- 
duct as  to  reodertheir subsequent  finding Ul^al. 
—Nolan  T.  Heard,  (Ga.)  IS  S.  E.  R54. 

 Strangers  in  Jury-room. 

7.  The  losing  party  is  entitled  to  a  new  trial 
where  it  appears  that  a  man  who  was  noji  a  mem- 
ber of  the  Jury,  and  whose  name  was  not  on  the 
list,  did,  without  the  knowledge  or  consent  of 
Buch  party  or  his  counsel,  accompany  the  Jury 
to  their  room,  remain  there  with,  them,  and  par- 
ticipate in  the  formation  and  rendition  of  the 
verdict- Starling  v.  Thoroe,  (Ga.)  13  S.  S.  063. 

Oonflioting  evidence. 

8.  Where  the  evidence  on  the  second  trial  of 
an  action  is  irroconcilabie,  and  the  verdict  re- 
sults in  favor  of  the  same  party  as  at  the  first 
trial,  the  supreme  court  will  not  interfere  with 
the  refusal  of  the  trial  Judge  to  grant  a  now 
trial  on  condition  that  a  part  of  the  recovery  be 
remitted,  which  condition  has  been  complied 
with,— Jones  v.  Farmer,  (Ga.)  13  B.  E.  554. 

n.  The  evidence  having  been  confilcting,  and 
the  court  having  been  satisfied  with  the  verdict, 
there  Is  no  error  in  refusing  a  new  triiU  on  the 
grounds  that  the  verdict  was  contrary  to  the  law 
and  evidence.— Hooks  v.  Fayes,  (Ga.)  13  S.  B. 
184. 

10.  Where  a  oaose  of  action  is  set  forth  in  the 
declaration,  and  the  eridenoe  adduced  at  the 
trial  is  sufBclent  to  support  it,  it  is  not  error  to 
refuse  to  f^rant  a  new  trial. — Georgia  Railroad  & 
Banking  Co.  v.  Rhodes,  (Ga. )  13  B.  E.  637. 

11.  There  is  no  abnaeof  discretion  In  refusing 
a  new  trial  where  the  evidenoe  upon. the  main 
issue  was  conflicting.- Miller  v.  Hiller,  (Gs.)  18 
a  £.  685. 

Newly-disoovered  evidenoe. 

12.  Newly-discovered  evidence  which  is  cumu- 
lative, or  which  only  tends  to  discredit  awitness, 
la  not  cause  fora  new  trial. —Johnson  v.  Falmour, 
(Oa.)  18  B.  E.  687. 

18.  It  waa  proper  to  refuse  to  grant  a  new 
trial  upon  the  ground  of  newly-discovered  evi- 
denoe when  the  affidavit  in  support  thereof  does 
not  give  the  date  or  details  oi  a  conversation  be- 
tween afflant  and  detmdant,  which  is  made  Uie 
basis  of  the  motion,  as  in  such  case  the  relevanuy 


Ot  the  testlnumy  does  not  appear.— (Srayaon  r. 
Bnohanan,  (VaO  18  B.  E.  467. 

Non  Compos  Mentis. 

See  InaanUy. 

Konsnit. 

See  ProcHceln  CtvU  Cases,  3, 8. 

Notioe. 

Of  "P^^  1°  orlmlnal  cases,  see  Criminal  IMW, 

application  for  cerMorrtrt,  see  Certiorari,  8. 
dishonor  of  note,  see  Negotiable  Instrumentt, 
7,8. 

motion  to  dismiss  appeal,  see  AppecUt  8S, 

NOVATION. 

What  oonstitutes. 

The  fact  that  a  ctmstroctltMi  oompanv 
agreed  wltii  a  railway  company  to  the  sal- 
artea  of  Its  oflDcers  does  not  rmiere  the  latter 
from  liability  In  the  absence  of  an  agreement  to 
that  effecL— Bowen  v.  Carolina,  C.  G.  ft  C.  B. 
Co.,  (B.  0.)  18  S.  E.  421. 


NUISANOB. 

Liquor  nnisanoe,  abatement  in  equity,  see  IrUoai- 
catbng  lAquon,  IL 

Indictment. 

1.  An  indictment  against  a  railroad  company 

charged  It  with  obstructing  a  public  highway  by 
placing  in  and  across  the  highway  certain  plank. 
Held  that,  whore  the  indictment  did  not  show  in 
what  way  the  plank  waa  misused  or  misapplied 
at  the  crossing,  or  that  defendant  allowed  the 
plank  to.  become  out  of  repair,  and  In  such  Im- 
proper condition  as  to  obstruct  the  highway,  it 
failed  to  appropriately  charge  a  nuisance. —State 
V.  Roanoke  Railroad  &  Lumber  Co.,(N.  C.)  IS  S. 
E.  719. 

Action  for  damages — Evidence. 

3.  Plaintiff,  in  an  action  for  damages  from 
a  nuisance,  testified  that  the  malaria  of  which 
he  complained  resulted  from  four  causes,  viz. : 
An  embankment  of  loose  e^h,  a  dam,  a  horse 
lot,  and  a  hog  lot, — all  maintained  by  the  con< 
tractor  near  his  house.  There  being  no  allegation 
In  the  petition  as  to  the  horse  and  hog  lots,  they 
were  stricken  from  his  testimony.  Held,  that  it 
was  error  to  admit  the  testimony  aa  changed,  since 
It  made  the  injury  dependent  upon  two  causes 
only,  while  plafntlfl  assigned  four.— Atlanta  &  F. 
R.  Go.  V.  Elmberly,  (Oa. )  13  8.  E.  277. 

Nuncupative  Will. 

See  Wills,  2. 

Obligation  of  Contracts. 

See  CongUtutUmal  Law,  9. 


OBSTKUOnNa  JXJBTICB, 

Besiating  officer— Indlotment. 

It  is  not  necessary  that  an  indictment, 
under  Act  N.  C.  1B8ti,  o.  51,  or  at  common  law, 
for  resisting  an  offloer,  should  contain  the  war- 
rant or  name  the  party  the  officer  was  seeking  to 
arrest  when  resisted.— Btate  v.  Dunn,  (N.  O.)  18 
S.  E.  881. 

Office  and  Officer. 

Bee  Judge;  JuatUxe  of  the  Peace;  ReeHoen^ 

Sheriffs  and  Constablea. 
EleeUoii  oBLcn,  ntigjMOm,  see  Eleettont  and 
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Opinion  Bvidenoe. 

Bee  AfidmcA  8&-fi9. 

ORDESS. 

Appealable  orders,  see  Appeal,  I-IU 

Conditional  acceptance. 

An  order  was  drawn  by  con  tractors  for  a 
Bpeciflti  sum,  wLm  direotloa  to  "charge  the  same 
to  firm  on  account  of  work  done  and  to  be  done 
on  your  building  now  in  process  of  erection," 
and  was  accepted  In  these  terms,  "I  agree  to  pay 
the  within  oMer  when  the  building  Is  finished 
and  reoeived  by  B.  &  H. "  Held,  that  the  accept- 
ance was  ooDduloDal  on  completion  of  the  build- 
ing by  the  drawer;  and  since,  without  fault  of 
the  aoceptor,  be  failed  to  oompleto  It,  and  the 
acceptor  had  It  completed  by  others  at  his  own 
ezpeuBe,  there  can  be  no  reoorery  on  the  acoept- 
anoe.— Sakflv  r.  Dobblna,  fQa.)  U  a  B.  fiSk 

OnUnonoe. 

Bee  MunMpal  Corporotioru,  1-4. 

PABBNT  Ain>  OHZLD. 

Abduction  of  child,  aotioo  by  father,  see  Abduo- 
tton. 

Allowance  to  children  out  of  father's  estate,  see 

Executors  and  Administrators,  30. 
Apprentbdog  ohild,  see  Apprmtiee. 
Damages  for  killing  child,  see  Dtath  by  Wronaful 

Act,S,4.  «■        '  w  1*/ 

Snpport  of  ohildren. 

1.  A  widow,  who  haa  not  sofflctent  propMty 
of  her  own  to  support  minor  children,  may  resort 
to  the  obildren's  property  for  that  purpose;  and 
therefore,  where  she  arranges  with  her  fotber  to 
famish  the  support,  agreeing  to  allow  blm  as 
consideration  the  use  of  the  children's  land,  from 
which  he  derives  an  income  less  in  value  than 
the  support,  neither  she  nor  they  have  any  claim 
wainst  his  estate.— Rhode  t.  Tuten,  (8.  C.)  18  8. 
E.  078. 

3.  Tn  an  action  againa!  a  father  to  recover 
for  the  support  of  a  child,  the  complaint  alleged 
that  the  father  became  insane  in  l)jSO,  and  has 
continued  ao;  that  the  mother  died  in  October, 
18H0;  that  plaintiff  was  a  sister  of  the  deceased, 
who  on  her  death-bed  requested  plaintiff  to  sup- 
port the  child,  which  plaintiff  agreed  to  do;  that 
plalntlfl  tried  to  obtain  aid  from  other  relatives 
of  the  child  which  would  have  died  or  become  a 
charge  upon  the  county  had  oot  plaintiff  sup- 
ported it.  The  complaint  failed  to  state  that  the 
father  had  abandoned  or  neglected  tlie  child,  or 
that  tie  knew  of  or  promised  to  pay  for  the  serr- 
Ices  of  plaintiff,  fiel^  that  It  did  not  state  a 
cause  of  action.— JSverltt  t.  Walker.  OH.  C)  13 
a  £.  800. 

8.  Plaintiff  could  not  support  the  child  from 
niotlves  of  charity  and  love  for  her  sister,  with- 
out any  intention  of  charging  the  father,  and  aft- 
erwards, when  he  became  owner  of  property, 
compel  him  to  pay  for  the  support- £verUt  r. 
Walker,  (N.  G)  18  8.  S.  660. 

SezTioM  of  child  fbr  ftther — Compen- 
sation. 

4.  On  a  trial  to  recover  for  services  rendered 

for  defendant's  decedent  by  bis  daughter,  two 
witnesses  testified  that  they  bad  beard  the  father 
say  the  daughter  ought  to  be  paid  forher&erv- 
ioes.  Another  testified  that  she  had  heard  blm 
say  that  she  ought  to  have  "extra  pay  for  her 
services  to  him. "  Held  Insufflcient  to  create  a 
legal  obligation,  as  in  such  cases  the  presump- 
tion is  that  the  services  were  gratuitous,  which 
must  be  overcome  byjproof  of  an  espress  agree- 
ment to  pay.— In  re^ricpatrli&'a  Eatate,  (S.  C.) 
18  &  B>  4B0. 

Parol  Bvldenoe. 

Bee  Xi>idenefl^  85-48. 


PABTXBS. 

AottoB  on  vote,  see  NaoHable . 
Amendment  ox  pleaduun  ae  to, 

H  16. 

In  oondemnatiou  prooeaUtigB,  see  Alllneitt  Do- 
main, 4. 
eauity,  see  BquUi/,  11. 
Joinder  of  husband  and  wUe^  see  Husband  ond 

Wife,  25,  ae. 

IfecesBary  parties. 

1.  The  next  friend,  being  one  of  the  heirs  of 
a  lunatic,  is  a  necessary  party  to  an  action  by  the 
administrator  of  the  lunatic  against  the  adminis- 
trator of  the  committee  for  an  accounting,  where 
the  amount  of  the  recovery  would  be  affected  by 
the  CO  us  traction  of  an  agreement  by  the  next 
friend  with  the  committee  for  a  settlMneut  of  the 
aoconnt— dark  v.  Croat,  (&  a>  18  a  B.  OOft. 

2.  Land  was  devised  to  a  married  woman  tor 
the  life  of  her  husband,  with  a  charge  thereon 
for  the  sa|»ort  and  maintenance  of  hir  husband 
doT^  hU  life;  after  hla  death,  Ua  Mnor  diil- 
dren  to  take  the  Uo.  HeZd,  that  soeh  a  minor 
had  not,  during  the  lives  of  his  parenta,  such  an 
interest  in  the  land  as  rendered  him  a  necessary 
party  to  an  action  resulting  inaverdlot  and  Indg- 
ment  by  consent  that  the  claim  be  a  special  lien 
on  the  crops,  to  be  enforced  In  three  annual  in- 
stallments.— Watetm  t.  Qoolsby,  (Ga.)  IS  &  K 
106. 

S.  (Tnder  Code  C.  |  186,  i»ovidlng  that 
persons  severally  liable  upontbe  same  oblwatioa 
or  Instruraentj  including  the  partiea  to  bllla  of 
exchange  and  promissory  notes,  may  all  or  any 
of  them  be  included  in  the  saDie  action,  at  tihe 
option  of  the  plaintiff,  the  administrator  and 
other  sureties  on  his  bond  are  not  necessary  par- 
ties to  a  suit  by  the  distributees  against  one  of 
the  sureties  to  enforce  a  Judgment  reoovwed 
against  the  admioiatrator  ud  all  of  Us  sureties. 
—Brown  y.  WaUrar,  (S.  a)  18  a  8. 

Befbot  of  parOea. 

4.  Where  defendant  did  not  demur  on  tbs 

ground  that  a  proper  party  defendant  was  not 
joined,  sn  objection  by  defeodant  on  that  ground 
will  not  be  sustained.— a  &  Forsaith  Hach.  C<k 
T.  Hope  Mills  Lumber  Co.,  (M.  a)  18  a  B.  8001 

Intervention. 

5.  Judgment  ^editors  axe  not  entitled  to  be 
made  par^  defendants  in  foreclosure  proceed- 
ings for  the  purpose  of  provilig  coIlusi<HL  be- 
tween the  mortgagor  and  mortgagee  to  the  prej- 
udice of  themselves  and  other  creditors,  and  to 
contest  the  validity  of  the  mortgage,  oat  the 
proper  remedy  ia  by  an  indepmdent  action  for 
that  porpose.— Bruce  v.  Sugg,  (S.  Gl)  18  a  K. 
790. 

FABTinoir. 

Owelty — How  enforced. 

A  decree  of  partition  having  cAiamd  the 
dividend  of  superior  value  with  a  sum  or  money 
to  make  equality,  payment  must  be  eoforoed 
the  writ  of  venditioni  expontu  granted  on  motloo 
or  petition  In  the  partition  prooeedings,  and  not 
by  independent  action.  Following '  Henaait  v. 
Watta,  19  a  BL  487.— Itedne  v.  Olvena,  (K.  C.)  IS 

aKiia. 

FABTNSBSHIP. 
Appointment  of  reoelver,  aee  Reeelwrs,  7. 8^ 

Power  of  partner  to  bind  flim. 

1.  A  partner  has  the  right  to  give  a  mart- 
gage  on  personal  property  to  secure  a  partner- 
shn>  debt,  and  also  to  agree  to  its  cwoellatfon, 
and  the  other  partner  is  not  injured  thereby.— 
Phillips  T  Trowbridge  FnTnitwe  Ca,  (Ga.)  IS 
S.  B.  19. 

 Batifloation. 

2.  An  indorsement  In  the  partnexship  name 
to  raise  funds  for  the  indorsing  partner  or  tor  a 
third  DBTson  will  not  bind  the  partnwshlo  with* 
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out  ratlflcatloii,  wbere  the  l>an^  dlscoimtiBg  the 
paper  knows  such  rmtifioation  to  be  neceBiai7, 
though  the  funds  be  entered  in  the  baok-booin 
to  the  credit  of  the  partoerBhip,  and  afterwards 
druwQ  out  on  checks  of  the  partnership  signed 
by  the  partner  not  privy  to  the  transaction :  but 
If  the  proceeds  of  such  checks,  at  some  of  them, 
be  used  tor  the  benefit  of  Hie  pertnemhip,  and 
any  of  them  be  retained  after  notice  of  the  ma 
terial  facts  has  been  acquired,  It  will  be  a  rati- 
fication.— American  £zch.  Nat  Bank  t.  Geonrla 
Const  &  Inv.  Co.,  (Qo.)  IS  B.  BL  505. 

Firm  and  private  creditors. 

8.  Where  the  business  is  canned  on  by  one 
visible  partner,  wbo  Is  known  to  th«  credltm-  to 
be  advertised  as  the  sole  proiurietor  of  the  firm, 
ancb  partner  has  power  to  assign  the  firm  assets 
to  pay  his  individual  debts  In  preference  over 
gai^o^hip  creditors.— MoUey  v.  Frank,  (Va.)  13 

4.  If  two  members  of  a  partnership  unite  in 
selllne  the  firm  assets  to  pay  individual  debts, 
and  uia  share  of  one  of  them  in  the  assets  ex- 
ceeds the  amount  of  his  debts  settled  bytbe  sale. 
It  amounts  in  law  to  a  donation  by  him  to  his  part- 
ner of  SQch  excess,  which  will  be  held  void  as 
against  firm  creditors. —Bllison  t.  Luoas,  (Qa.) 
18  B.  E.  MS. 

6.  The  members  of  a  partnership,  though  It 
be  insolvent,  may  unite  in  selling  the  entire  as- 
sets Id  paymest  of  their  individual  debts,  and 
such  a  sale,  If  made  in  good  £Mth,  Is  valid  as 
against  XS»  firm  creditors,  it  not  obnoxious  to 
the  statutes  against  voluntary  conveyances  by 
insolvent  debtors.— Ellison  v.  Lucas,  C^^)  13  ^■ 
S.  44&. 

Be  tiring  partners  —  IiUblllty  for  firm 
debts. 

e.  Where  three  persona  compose  a  partner- 
ship under  a  name  which  does  not  disclose  the 
Individual  name  of  any  partner,  and  two  of  them 
withdraw,  and  the  third  continues  businessat  the 
same  place,  and  under  the  same  partnersbip 
name,  a  person  dealing  with  him,  even  though 
no  notice  of  the  dlaaolutlon  had  evsr  beoi  given 
in  any  manner,  cannot  hold  the  retired  members 
of  the  firm  responsible,  if  he  had  never  dealt 
tivith  the  firm  before  dissolution,  and  had  no 
knowledge  of  the  persons  constltating  the  same, 
either  before  the  dissolution  or  at  the  time  of  the 
dealing  In  question.— Austin  T.  Ailing,  (Ga.) 
18  a  fi.  955. 

7.  In  an  action  against  a  retiring  partner  for 
goods  alleged  to  have  been  sold  to  the  partner- 
ship without  notice  of  tbo  dissolution,  it  Is  prop- 
er to  refuse  an  Instruction  that  the  retiring  part- 
ner is  not  liable  if  the  goods  wore  pnrchf^ed  by 
his  copartner  before  the  dissolution,  to  be  deliv- 
ered to  the  latter  after  the  dissoluUon,  with 
knowledge'  by  plaintiff  of  this  fact  where  the 
only  evidence  relatins  to  tbo  dissolution  shows 
that  It  had  taken  place  before  the  sale  In  ques- 
tion.—McOee  V.  FOtts,  (Qa.)  IS  S.  E.  746. 

8.  In  an  action  for  goods  alleged  to  have 
been  sold  to  a  partnership,  plaintiff's  evidence 
showed  that  they  were  sold  without  information 
of  the  dissolution  of  the  partnership,  though 
with  notice  of  an  Intention  to  dissolve  in  the 
future.  Plaintiff  also  showed  that  the  retiring 
nutuer  had  subsequently  paid  for  a  portion  of 
uie  goods.  Beld,  that  the  evidence  was  sulB- 
<dent  to  warrant  a  finding  by  tlie  jury  thtt  the 
sale  was  to  the  partnership,  and  that  the  retir- 
ing partner  was  liable,  though  defendant's  evi- 
dence showed  that  plaintiff  was  informed  of  the 
dissolution  of  the  i>artnerBhIp  before  he  sold  the 
goods,  and  that  the  portion  paid  for  by  tiie  re- 
tiring partner  had  been  nsed  oy  him  in  his  indi- 
vldoal  DosIoeiB.— MoGee  t.  Fotts,  (Ga.)  U  B.  K. 
TMl 

ZiiabOi^  of  partners  for  tort. 

9.  Where  three  persona  are  sued  as  partners 
for  a  tort,  and  no  putnersbip  is  established,  the 
imdlot  mMr  be  against  one  only.  If  the  tort  is 
flstabUshed  a*  against  him.- Aostin  v.  Appling, 


10.  That  the  name  of  a  partnership  was  in- 
verted In  making  a  written  contract  for  the  ship- 
ment of  live-stock  will  not  defeat  an  action 
brought  in  tort  against  the  carrier  by  the  part- 
nership in  Its  proper  name  for  Injuries  to  the 
property  during  transportation. —Central  Rail- 
n»d  &  Banking  Co.  v.  Pickett.,  (Qa.)  13  S.  E.  760. 

11.  Where  three  perscms  are  sued  as  partners, 
and  two  of  them  file  ideas  of  non-partnership, 
and  the  whole  oase  Is  tried  together,  a  verdict 
against  all  three  by  name,  construed  in  the  light 
of  tbe  pleadings,  la  a  finding  that  they  are  all 
liable  as  partners,  and  is  equivaleut  to  a  verdiot 
agains^ue^putaer^ip.  — Austin  t>  Appllns, 

Part  Performance. 

See  Spedjle  Performance,  4. 

Faasengen. 

Sea  Corrtar*,  8-14. 

PATKHNT. 

See,  also,  ComprtmUe. 

Of  loss  by  Insnrance  company,  see  Tnturanoi^  Ul 
taxes,  see  Itaxottoiif  0, 7. 

Evidenoe. 

1.  Where  the  state  makes  a  grant  of  land  to 
a  ctiy,  to  be  absolute  upon  the  payment  of  tlO>- 
000  by  tbe  city  to  the  state,  within  a  given  time, 
the  <H^naI  receipt  of  the  comptroller  general 
tor  said  sum  of  money  was  properly  admitted  as 
evidence  of  such  payment— Georgia  Railroad  ft 
Banking  Co.  r.  City  of  Hacon,  (Ga.)  IS  a  E.  31. 

 FroTinoe  of  jtiry. 

S.  In  an  action  against  defendant  for*^  due 
ploIntifPs  intestate,  where  there  was  evidence 
tending  to  show  that  defendant  had  nearly  paid 
the  whole  claim  during  the  life-time  of  deceased, 
the  jury  were  the  Judges  as  to  the  amount  paid, 
and  it  was  error  for  the  court  to  instruct  them 
that  tbey  could  not  find  that  defendant  had  paid 
more  than  tW.— Benton  r.  Tolw,  (N.  C)  18  &  & 
788. 

Application. 

8.  A  chattel  mortgage  on  a  growing  crop  and 
other  property,  given  to  secure  a  note  executed 
by  the  mortgt^r  and  future  advances  to  be  made 
on  the  crop,  empowered  tbe  mortgagees  to  sell 
the  crop,  and  apply  the  proceeds  in  payment  of 
the  advances  and  the  note.  Held,  that  tbe  accept- 
ance by  the  mortgagees  of  a  second  mortgage 
covering  property  already  embraced  In  the  first 
mortgage,  as  security  for  another  debt,  did  not 
nodiiy  the  provision  in  the  first  mortgage  as  to 
the  application  of  payments;  and  a  direction  of 
the  mortgagor  that  the  mortgagees  apply  the  pro- 
oeeds  of  tbe  crop  to  the  payment  of  the  debt  se- 
cured by  the  second  mortgage  was  not  bindlnir 
on  them.— Well  v.  Flowers,  (N.  C.)  18  &  E.  701. 

Penalty. 

For  failure  to  deliver  message,  sea  T^egrajph 
Companies. 

PiEBJUBT. 

Indictment. 

Under  Acta  N.  C.  18S9,  c.  88,  prescriblnK 
a  form  for  iDdlotmenta  for  pflrjurr,  ud  requir- 
ing them  to  state  the  court  inwhldh  the  pequrj 
was  committed.  It  Is  not  -arror,  in  an  indictment 
for  perjury  committed  at  a  trial  In  a  justice's 
court,  to  give,  in  addition  to  the  name  of  tbe 
court,  the  names  of  the  Justices  who  sat  at  tbe 
triaL— 8Ut«  v.  Flowers,  (N.  C.)  18  8.  S.  7U. 

FLEADINa. 

Alleging  damages,  see  Damage*,  6-7. 
—  negUgenoa^  sea  N€gUgmmt  9,  Ul 
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INDEX. 


Alleging  Btotnte  of  Umltattont,  see  Limitation  qf 

AeOona,  HSi.  38. 
Atomdment,  as  ground  for  oontlDuanoe,  see  Con- 

tfnwince,  3,  S. 
In  actions  by  and  against  married  woman,  see  Hua- 
band  and  Wife,  27-38. 

 for  divorce,  see  Divorce,  4. 

 for  malicious  prosecution,  see  MaHctoua 

Prosecution. 

 for  slander,  see  Libel  and  Slander^Jt,  5. 

 for  wrong^  death,  see  Death  by  Wrong- 
ful Act,  3. 

 on  check,  see  NegotUxble  Jnstrumento,  11. 

equity,  see  Equity,  10;  Ir^unction,  10-18. 
Plea  in  recoupment,  see  SetrOff  and  Counter' 
Claim,  7, 8. 

Bmly  to  oouQter-olalm,  lee  SetrQff  and  Counter- 
claim, 0. 

Complaint— Joinder  of  oanaes. 

1.  A  complaint  which  alleges  ownership  of 
oertaln  lands,  and  that  defendant  is  In  possen- 
sioti,  claiming  to  hare  some  Interest,  and  wrong- 
fully withholds  the  same  from  plaintiffs,  and 
that  they  own  no  other  land  in  common  with  de- 
fendant, contains  but  one  cause  of  action,  name- 
ly, to  recover  land,  though  the  prayer  of  judg- 
ment is  for  an  accounting  and  partition,  as  the 

Jrrayer  is  no  part  of  the  cause  of  action. —West- 
ake  V.  Farrow,  (S.  C.)  IS  8.  B.  460. 

Plea. 

S.  The  statute  which  allows  the  defendant 
to  plead  as  many  matters  of  defense  as  he  may 
elect,  does  not  confer  upon  him  an  absolute  right 
to  file  special  pleas  setting  up  defenses  which 
are  already  covered  by  other  pleas;  and,  although 
such  a  plou  has  been  received,  and  issue  Joined 
upon  it,  it  is  still  competent  for  the  court  to 
strike  it  out.— Virginia  Fire  ft  Marine  Ins.  Co. 
T.  Buck,  (Va.)  IS  8.  M.  978. 

8.  Id  an.  action  for  the  price  of  land,  a  pleaof 
set-off,  sbowing  that  there  was  a  partial  failureof 
consideration,  in  that  a  spring  was  represented 
to  be  on  the  land,  when  io  fact  it  was  not,  and 
that  there  was  a  dettcieocy  of  14  acres  In  the 
tract,  is  not  double. — Qrayson  v.  Buchanan,  (Va.) 
18  B.  B,  457. 

Strlldng  out  allegatlona — Harmless  er- 
ror. 

4.  Where  a  plea  Is  Improperly  stricken,  but 
defendant  Is  nevertheless  allowed  the  benefit  of 
It  on  the  trial,  the  error  of  striking  It  is  not 
cause  for  a  new  trial.— Atlanta  Glass  Co.  T.  Noi- 
xet,  (Qa.J  1»  a.  B.  833. 

5.  In  an  action  by  a  father  for  damages  for 
abducting  his  daughter  for  immoral  purposes, 
where  on  demurrer  allegations  of  the  Immoral 
character  of  the  daughter  and  of  plaintiff's 
whole  family  were  stricken  out  of  the  answer, 
but  all  the  evidence  offered  to  prove  the  same 
was  received,  defendants  were  not  predndiced, 
even  though  the  allegations  were  matarUL— Bob- 
son  V.  Cotbran,  (B.  C.)  18  B.  E.  67Ik 

Verification. 

6.  A  plea  of  non  e/it  factum  must  be  sworn 
to,  and  generally  the  addavit  must  be  made  by 
the  defendant,  and  not  by  an  agent,  except,  it 
may  be,  under  Code  Ua.  {  944S,  where,  in  civil 
cases,  on  unconditional  oontracta  in  writing, 
there  is  an  issuable  defease,  and  defendant  does 
notrosfdoin  thecouuty  wherein  the  writ  is  pend* 
lug.— Fowler  v.  Gate  City  Nat  Bank,  (Ga.)  13  8. 
B.  8S1. 

7.  A  notefOTa  stated  sum,  with  Interest  from 
maturity,  provided  that,  If  placed  in  the  hands 
of  an  attorney  for  collection,  the  maker  would 
pay  10  per  cent  of  the  attorney's  fees,  and  that 

■  it  might  be  assigned  without  notice.  The  recited 
«onsideration  was  the  price  of  certain  machinery 
which  the  vendors  had  sold  on  c(mdltion  that  the 
title  dioald  remain  In  them  till  the  purchase 
price  was  paid.  On  default,  the  vendor  could 
lake  poasessioQ  of  the  machinery,  the  maker  to 
pay  all  damage  for  auch  default  and  waive  all 
equities.  Held,  that  where.  In  an  action  on  this 


note,  no  pleas  on  oath  or  afflrmation  were  filed, 
Judgment  was  properly  rendered  for  the  payee, 
on^r  Code  Ga.  1883,  f  514S,  which  provides  that 
"the  court  shall  render  Judgment  without  the 
verdict  of  a  Jury,  In  all  civil  oases  founded  oa 
unconditional  contracts  In  writing,  where  an  is- 
suable defense  is  not  filed  under  oath  or  ofBrmsr- 
tion.  "—Brewster  v.  Hamilton,  ^Oa.)  18  B.  B.  ttiU 

Amendment. 

8.  In  Geori^a  a  declaration  sonndiug  In  tort, 
against  a  railroad  company  fw  violation  of  its 

duty  as  a  common  carrier,  Is  not  amendable  bj 
converting  it,  In  whole  or  in  part,  into  an  action 
upon  contract  to  carry.— Cox  v.  Rtchinood  &  D. 
K  Co.,  (GbJ  18  B.  B.  887;  Hbseley  v.  Same,  Id.; 
Perkins  v.  Same,  Id. 

9.  In  order  for  a  declaration  to  be  amendable 
In  form,  a  substantial  cause  of  action  must  ap 
pear;  otherwise  there  is  not  "raougb  to  amecd 
by." — Ellison  v.  Georgia  Railroad  &  Banking 
Co.,  (Ga.)  18  8.  E.  800;  Georgia  Railroad  & 
Banking  Co.  v.  Ellison,  Id. 

10.  Code  Ga.  SS  8179,  3480,  provide  that  all  par- 
ties, whether  at  lawor  inequity,  may,  atanystufce 
of  the  cause,  "as  matter  of  right, "  amend  their 
pleadings  in  all  respects,  whether  in  matter  of 
form  or  of  substance,  "provided  there  is  enough 
in  the  pleadings  to  amend  by, "  and  that  no  amend- 
ment ''adding  a  new  and  distinct  cause  of  actioD' 
shall  be  allowed  unless  expressly  provided  for 
by  law.  Held,  that  a  plaintiff  has  a  right  to 
amend  his  deuaratlon  In  matter  of  aubstance, 
though,  as  It  stands,  it  does  not  set  f<nlh  in  sub- 
stance a  full  and  complete  cause  of  action,  pro- 
vided it  does  show  a  plaintiff  and  defendant,  ju- 
risdiction of  the  court,  and  facts  enough  to  indi- 
cate and  identify  some  particular  cause  of  action 
as  the  one  Inteiided  to  ne  declared  upon,  so  as  to 
enable  the  court  to  determine  whether  the  farts 
proposed  to  be  introduced  by  the  amendment  are 
part  and  rarcel  of  that  same  cause.  Martin 
V.  Railroad,  78  Ga.  807,  overruled.— Bllison  r. 
Georgia  Railroad  &  Banking  Co.,  (Ga.)  23  S.  E. 
809;  Geoi^ia  Railroad  &  Banking  Co.  T.  ElUson, 
Id. 

11.  Any  amendment  of  snbstanoa  In  a  idead- 

ing,  which,  if  allowed,  would  leave  the  cause  of 
action  incomplete,  should  be  rejected. — Ellison 
v.  Georgia  Railroad  &  Banking  Co.,  (Ga.)  13  S. 
E.  809:  Geoi^a  Railroad  &  Banking  Co.  v.  EUi- 
son,  Id. 

is.  A  declaration,  filed  by  a  trai^  hand  of  a 

railroad  cumpanr,  alleging  that  plaintiff  was 
injured  bv  a  fall  of  earth,  caused  by  the  negli- 
gence of  the  company,  its  agents  and  servants, 
is  amendable  by  setting  out  the  particulars  con- 
stituting the  alleged  negligence,  and  also  by 
averring  that  plalnlaff  himself  was  without  fault, 
under  Code,  %  8479,  allowing  parties  as  a  matter 
of  right  to  amend  their  pleadings  either  In  mattor 
nf  form  or  of  substance,  provided  there  is  efiuush 
In  the  pleadings  to  amend  by.  Ellison  v.  Rail- 
road, etc..  Co.,  18  8.  B.  809.  37  Ga.  891,  followed. 
— Bmlth  V.  Georgia  Railroad  ftBanUngCo.,  (Ga) 
IS  B.  E.  901. 

 ■  New  oanse  of  aotlon. 

18.  fetltioner,  as  guardian  fw  A,  broiifrht 
suit  against  defendants  to  recover  land,  alleging 
that  A 's  father,  as  trustee,  purchased  the  land 
with  the  proceeds  of  a  trust-estate  which  he  held 
for  the  use  of  his  wife  during  her  life,  and  at 
her  death  for  her  children;  that,  as  trustee,  be 
went  into  possession,  and  so  remaaned  until  l<i>l, 
when  he  left  the  state,  leaving  tenants  In  posses- 
sion, who  so  remained  until  after  his  death,  is 
1873,  leaving  A.  sole  heir,  his  wife  having  died 
before  him.  Defendants  claimed  that  tbey  had 
acquired  the  land  absolutely,  petitioner  clafmiDg 
that  they  bad  taken  possession  only  ontil  tbe 
rents  should  pay  a  debt  due  them  from  ber 
father.  A.,  having  reached  her  majwiiy,  and 
her  guardian  having  died  pending  tbe  snit,  she 
filed  an  amended  petition,  asking  that  the  cause 
continue  In  her  own  name.  The  amendment  al- 
leged  that  her  father  had  been  indebted  to  de- 
fendants, and  had  moved  out  of  the  state  and 
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4Ied ;  tbat  ber  guanliaii  made  an  arrangement 

with  defeadants  that  the  rents  of  the  land  should 
go  to  them  until  the  debt  should  be  paid ;  that 
the  debt  had  been  more  than  paid ;  and  that  pe- 
titiooer  was  eatitled  to  recover  the  land  and  the 
rents  for  four  years.  Held,  that  the  amendment 
<ild  not  Introduce  a  new  canae  of  action.— L*- 
tiirop  T.  AdUnaon,  (Ga.)  U  S.  E.  517. 

 Parties. 

14.  There  Is  no  error  in  permitting  the  amend- 
ment of  a  petition  b;  th^  substitution  of  a  word 
ao  as  to  give  the  defendant  its  proper  corporate 
name,  as  thia  la  simply  correcting  a  misnomer, 
kud  not  an  introduction  <tf  a  new  party. — Chatta* 
nooga,  R.  &  a  B.  Co.  v.  Jaokacm,  (Oa.)  18  8.  B. 

15.  Where  the  real  defendant  basbe«i  made  a 
varty  to  ttaesuit,  so  as  to  gire  the  court  Jurlsdic- 
uon  of  her  person,  the  fact  that  shedoes  not  lire 
in  the  county  where  the  suit  la  pending  cannot 
be  urged  against  plaintiff's  right  to  amend.— 
lAthrop  V.  Adkinson,  (Qa.)  18  8.  B.  617. 

 Time  or  making. 

IS.  After  a  general  d^urrer  to  a  declaration 
has  been  sustained,  and  the  oau.ie  dismissed,  by 
the  superior  court,  and  that  Judgment  afBrmea  in 
the  supreme  court  without  condition  or  direction, 
the  declaration  is  not  amendable.  Kingv.  King, 
45  (3a.  lie,  overruled.— Central  HallrMdA;  Bau- 
Ing  Co.  T.  Patterson,  (Oa.)  18  9.  B.  5a& 

17.  CTnder  Code  Ga.  $  8479,  proriding  that 
plaintiff  or  defendant,  in  any  court  except  the 
supreme  court,  whether  at  law  or  In  equity, 
may,  at  any  stage  of  the  oaae,  unoid  the  pleadings 
in  ul  respects,  it  is  reversible  error  to  refuse 
an  amendment  to  defendant's  plea  of  the  general 
issue,  by  filing  a  pleaottheatatuteof  limitations 
after  the  cause  hu  been  submitted,  and  the  Jury 
have  retired,  and  been  out  all  night.— Savannah, 
7.  &  W.  K  Co.  T.  WatBun,  (G«J  18  &  E.  IBS. 

Pleading  and  proof. 

18.  A  complaint  alleged  defendEuit's  indebt- 
edness for  services  rendered  from  March  1,  1881, 
to  November  15,  1889,  in  the  sum  of  SIS  per 
month.  The  answer  denied  the  allegations, 
pleaded  the  statute  ol  limitations,  and  set  up  a 
oounter-olaim  for  board.  Flaintul's  reply  al- 
lied that  defendant  agreed  in  consideration  of 
the  services  named  to  board  plaintiff,  and  leave 
him  all  his  property  at  his  decease;  but  that  on 
November  15,  1889,  defendant  dismissed  htm  from 
service.  On  the  trial  plaintiff  testified  that  he 
hired  to  defendant  in  1881,  and  was  to  be  paid 
whatever  was  right,  and  worked  a  year;  that  In 
186H  he  made  a  contract  with  defendant  to  stay 
with  him  as  long  as  defendant  lived,  he  to  make 

{ilulntiff  helrtoall  his  property;  andthatplaintiff 
ived  with  him  for  five  years,  when  defendant 
diacharged  him.  Flaintiff  testifled  his  services 
were  worth  from  $30  to  IS5  per  month.  BeHd, 
that  the  allegations  of  the  complaint  were  broad 
'enough  to  cover  evidence  given  of  the  special 
contract  set  up  in  the  replicatitm.— Folno  v.  Mook, 
<N.  C.)  IS  S.  B.  92. 

Waiver  of  defects. 

19.  Where  defendant's  demurrer,  on  the  ground 
of  no  cause  of  action,  is  overruled,  the  fact  that  he 
aosirera  over,  and  goes  to  trial  on  the  merits,  does 
not  waive  the  luHufficIency  of  the  oomplunt. — 
Baker  v.  Garris,  (N.  C.)  18  S.  B.  3. 

90.  Wheredefendant's  demurrer,  on  the  ground 
of  no  cause  of  action,  la  erroneously  overruled, 
and  he  answers  over  and  goes  to  trial,  he  may 
take  advantage  of  the  defect  in  the  appellate 
court  by  a  motion  to  dismiss  the  case.  Mebri- 
ifON,  C.  J.,  dissenting.— Balcer  T.  Oarris,  (N.  C.) 
18  S.  E.  3. 

31.  It  Is  too  late  on  a  motion  for  a  new  trial  to, 
for  the  first  time,  oompialn  of  the  allowance  of 
amendments  to  a  petition  for  foreclosure,  the  one 
adding  a  prayer  tor  counsel  fees,  the  other  mak- 
ing the  administrator  of  plaintiff's  assignor  a 
party  plaintiff  suing  for  the  use  of  plaintiff.— 
EbKdia  T.  Bajm^  (Oa.)  18  8.  E.  184. 


Aider  by  verdict. 

S3.  In  a  Slit  to  set  aside  assignments  of  a 
money  demand,  and  subject  the  same  to  the  sat- 
isfaction of  judgments  against  the  assignor, 
though  the  assignments  are  not  set  f(nlh  in  the 
pleadings  fully  and  specifically,  yet,  If  they  be 
alleged  substantially,  and  the  jury  have  found 
them  to  be  valid,  they  ought  to  be  so  treated  in 
rendering  the  decree;  no  motion  for  a  new  trial 
or  other  attack  upon  the  verdict  having  been 
made  by  any  of  the  parties  in  due  time.— Dotter- 
er  v.  Harden.  (Oa.)  IS  S.  E.  971. 

FLEDGE. 

Liability  of  pledgee— Change  of  security. 

When  a  pledgee  of  a  note  as  collateral 
changes  the  character  of  collateral  to  land  with- 
out the  consent  of  the  pledgeor,  he  holds  the 
new  collateral  on  the  same  terms  as  lie  held  the 
old,  and  if  rents  or  profits  are  made  by  him  he 
must  account  therefor  to  the  pledgeor;  and  if 
liie  rents  or  profits  ore  sufficient  to  pay  the  debt 
it  becomes  canceled,  and  the  pledgeor  Is  entitled 
to  recover  ttaelsnds.— Lathropv.  Adkinson,  (Oa.) 
13  8.  E.  617. 

POISON. 

Attempt  to  murder — Evidence. 

On  the  trial  of  a  husband,  a  day-lalNnrer, 
for  attempting  to  poison  his  wife,  it  amieand 
that  be  had  at  one  time  abandoned  his  »mlly, 
but  was  then  living  with  them;  that  he  and  his 
wife  had  been  at  enmity  for  a  long  time,  and  he 
was  enamored  of  another  woman.  On  the  day  of 
the  alleged  poisoning  the  daughter  h^  prepared 
dinner.  While  he  and  the  children  were  eating, 
the  wife  came  in  and  went  into  the  sitting-room. 
The  children  soon  after  followed  her,  leaving  the 
husband  alone  at  the  table.  When  the  wifecame 
to  dinner  he  brought  her  some  bread.  Presently 
she  called  ont  that  the  gravy  was  "awful  bit- 
ter,"  and  spit  out  wliat  she  had  takvn.  The 
children  said  there  was  nothing  the  matter  with 
it;  that  they  had  all  eaten  of  it;  but  when  they 
came  to  taste  it  again  they  too  pronounced  it  bit- 
ter. The  son  gave  it  to  the  dog,  and,  the  mother 
feeling  sick,  they  gave  her  some  milk  as  an  anti- 
dote. The  hnsband  said,  if  milk  was  good  for 
her  to  give  some  to  the  dog,  which  was  in  great 
suffering,  and  died  shortly  after.  The  doctor 
found  her  suffering  witb  some  of  the  symptoms 
of  strychnine  poison.  No  analysis  was  made  of 
the  gravy  or  of  the  stomach  of  the  dog ;  and  the 
husband  gave  no  explanation  as  to  where  the 
poison  came  from,  or  who  put  it  in  the  gravy. 
Many  witnesses  testified  to  nls  steady  habits  and 
previous  good  character.  HelA,  that  a  conviction 
would  not  be  disturbed. — BeJl  v.  Commonwealth, 
(Va.)  18S.  E.  742. 

Police  Power. 

See  CofirtUuMonal  Xaw,  1& 

PC  WEES. 

Of  sale  in  mortgage,  see  Iforfffagei,  1&-90L 

Bevooation — ^Death  of  donor. 

1  ■  A  mortgage  given  as  collateral  security  to  a 
note  containing  a  power  of  sale  does  not  convey 
such  an  Interest  in  the  estate  as  to  render  the 
power  iirevocable  by  the  death  of  the  mortgagor, 
under  Code  Oa.  (  S188,  providing  that  tiie  death 
of  a  person  creating  apotrerof  wencyrevokes  it, 
unless  the  power  is  coupled  with  an  Interest  in 
the  agent  hlmseU.— Wflkins  v.  ICoGehoe^  (Oa) 
18  S.  E.  84. 

Execution. 

3.  On  a  sale  of  property  under  a  power  in  a 
will  the  executor  should  execute  a  deed  to  the 
purchaser,  with  reference  to  the  will,  and  his 

Kwer  thereunder.  —Johnston  r.  Jt^msUni,  (N.  O.) 
S.  B.  188. 
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8.  In  oasa  any  of  the  derlMM  pardiksedf  the 
uecator  ilionld  In  like  manner  exeoate  a  deed 
to  him.— JohnatOB  T.  Jotanstoo,  CET<  O,)  18  B.  B. 
188. 

Teetamentary  iwwen. 

4.  Where  a  deed  is  ekscnted  hy  one  ot  two 
exeoators  under  m  iHroT'isi<ni  of  the  wUl  author- 
izing iucb  exeoator  to  convBy  the  land  after  the 
deaUi  of  the  co-executor,  who  was  life-tenant  of 
the  land,  the  deed  need  not  recite  the  death  of 
the  co-executor,  as  that  fact  will  be  presumed.— 
Cowles  V.  Reavis,  (N.  C.)  18  S.  B.  9». 

FRAOTICB  nr  ClViXi  OASES, 

Bee,  also,  Appeal;  Asmmpsit,  S;  Certtorort; 
Cotts;  JBiectment,  8;  E^Uy;  Evidence;  Ex- 
o^ioTU,  Bill  of;  JuAipiimt;  Jury;  Mnnda- 
mta;  New  Trtnl;  Parttet;  PUadma;  B^tr- 
mce;  BeawoaA  6S  CTinuMt;  IVial;  VmiM  4n 

I>iBmisBaL  appeal  from  order  refusing,  see  ^ppeaL 

In  equity,  see  E(mMi\t,  18-17. 
Ob  appeal,  see  appeal,  16-47. 

WithdraTal  ftom  jury  —  Disoretion  of 
oourt. 

1.  After  a  demurrer  has  been  OTerruIed,  the 
oourt  may,  In  its  discretion,  withdraw  the  case 
from  the  Jury,  and  suspend  ue  trial,  for  the  pur- 
pose of  allowiuir  defendant  an  opportunity  of  tak- 
ing the  case  to  the  supreme  oourt  In  adranoe  of 
a  trial  by  Jury  on  the  Issae  of  fact:  but  there  Is 
BO  dntr  reanirinff  it  to  da  bo.— Augnsta  Itetoty 
T.  Daria,  <Oa.)  18  B.  B.  BTT. 

Konsolt. 

9.  In  Booth  Carolina  the  questton  of  oontrib- 
ntory  negUgeuoe  cannoi  be  oonaidered  on  motion 
for  non&uit. —barter  t.  Ollnr  OU  Ca,  (&,  a)  18 
S.  £.  419. 

8.  In  N<HrUi  Caroltna,  where  defradant.  In  an 
action  to  recover  a  debt  and  to  foreclose  a  mart- 
gage  securing  it,  allegea,  by  way  of  oounter-elaim, 
&at  there  is  due  him  a  sum  of  money  placed  in 
trust  for  him  In  plaintiff's  band8.lt  la  not  a 
counter-claim  growing  out  of  and  Involving 
plaintiif's  cause  of  action,  atad  plaintiff  may  take 
a  nonsulL— Pass  7.  Pass,  (N.  C. )  18  B.  B.  908. 

Leave  to  file  verifled  answer. 

4.  In  an  action  against  an  admlnistntor,  de- 
flnidant  made  default  In  answering  the  rerlfled 
oomidBlnt,  and  after  time  was  granted  him  to  file 
Us  pleading  an  unverifled  answer  appeared  among 
the  papers.  After  the  lapse  of  dve  years  defeud- 
aot  was  allowed  to  file  a  verified  answer,  setting 
Hp  meritorious  picas,  exolosire  of  a  plea  of  the 
running  of  the  statute  of  limitations.  IfeZd,  that 
leave  to  file  the  verified  answer,  with  the  lim- 
itation, was  discretionary  with  the  court  below, 
and  is  not  reviewable  oaappeaL-^Uallard  r.  Pat- 
terson, {N.  a)  18  &  B.  98. 

Frescription. 

See  .Adverse  PoMesston;  Xttnltatlon  qf  Jettons. 
Creation  of  easement  by,  see  faiements,  1. 

Prenunptloii. 

See  JJtrtdenoe,  4. 

On  appeal,  see  Appeal,  BB,  OS. 

fbhtoifa^  Ain>  agbnt. 

Bm,  also,  Attorney  and  Client;  factors  and 
Brciten. 

bisarance  agents,  see  Insurance,  IL 

Powers  of  agent. 

L  Suit  was  brought  for  the  speotflo 
anoe  of  a  contract  for  the  sale  of  lots.    The  per- 
son making  the  sale  testified  that  he  was  the  ao- 
thorlsed  agent  of  defendant,  and  that  tbs  foUow- 


ing  letter  firom  defendant  was  recaved  by  him 
in  answer  to  a  letter  asking  for  authorf^to  sell: 
Yours  received.  I  cannot  accept  your  offer,  but 
my  price  ia,  at  the  present  time,  810.000.  •  •  • 
Will  give  yDU  8  per  cent,  commission.  Awaiting 
a  reply,"  etc.  Defendant  denied  that  he  had 
ever  received  any  letter  from  the  agent,  or  that 
the  latter  had  any  authority  to  s^  Tbe  agent 
testified  that  it  was  agreed  between  defendant's 
attorney  and  himself  that  he  shonld  sell  for 
89,000,  and  that,  if  he  had  ao  offer  for  less,  he 
should  report  it.  The  attorney  testified  that  the 
onderstanding  was  ttiat  all  ofrars  shonld  be  oom- 
municatad  to  defendant,  and  that.  If  defendant 
then  determined  to  sell,  he  would  advise  the  a«ent. 
The  agent,  having  obtained  an  offer,  wired  de- 
fendant, ''Can  we  sell"  one  lot  for  $8,000! — to 
which  the  defendant  replied:  •  I  will  take 
88,000.  *  *  *  If  you  have  sale  for  aame,  an- 
swer  as  soon  as  possible. "  Krid,  that  the  as< 
thoritr  of  the  agent  did  not  extend  to  making  a 
sale,  but  only  to  finding  a  porobaser,  and  speouis 

fjrformanoe,  therefore,  would  not  be  enforced. 
iiDNTLBRoT.  J.,  disseutlug, — Blmmons  t.  Era* 
mer.  (Va.)  18  a  B.  90S. 

S.  The  sayings  of  an  allsged  agent  dwn  fer- 
vet  oput,  whiU  not  erideiioe  toproveUs  ag«K7t 
muy  be  looked  to  on  the  question  wfaetAer  fas 
was  acting  as  agent,  there  b^ng  other  suflleieat 
evidence  to  estaoIlBh  the  agfncy.  -Small  t.  Will- 
iams, (Oa.)  18  B.  B.  fi89. 

8.  Code  Oa.  S  3907,  provides  that  any  act  aa- 
thorlzed  or  required  to  be  done  noder  ue  Code, 
by  any  person  in  the  prosecution  of  his  legal 
remedies,  may  be  done  by  his  agents;  and  for 
thla  porpose  be  is  autiiorised  to  make  an  aflldavlt 
and  execute  any  bond  required,  thoogt^  his  sgeiKy 
be  created  by  parol.  Plaintiff  foreclosed  a  tdiat- 
ml  mortgage  in  Justice's  ooort,  and  levied  <m.  thft 
mfvtgaged  prop^ty.  A.,  as  dsfandanta'  special 
agent  appointed  by  parol,  filed  an  affidavit  of  il- 
legality. Held,  that  the  verbal  appointment  of 
the  agent  aufflolently  authorized  his  filing  the 
affidavit  in  behalf  of  hlsprlaolpaL--<}ookT.Biidi- 
anan,  (Oa. )  18  B.  B.  881 

Batlflaation. 

4.  Appealing  aoase  after  Jodgment,  giving  an 
aiHpeal-bond,  and  offering  to  subscribe  the  affi- 
davit in  the  superior  court,  is  a  ratification  by  a 
principal  of  tiis  agent's  acts,  authorising  the 
lower  oourt  to  bev  and  determine  a  dum  of 
illegality  on  its  muits.— Cook  v.  Buchanan,  (On.) 
18  6.  B.  88. 

Inability  of  agent  to  prlndpaL 

fiu  Where  notes  held  by  a  creditor  as  collat- 
eral security  are  in  the  hands  of  the  principal 

debtor  for  collection,  wltJi  the  understanding 
that  the  proceeds  are  to  be  and  remain  the  prop- 
erty of  the  creditor  until  the  principal  debt  is 
paid,  cotton  received  in  payment  of  the  collateral 
notes,  and  sMit  to  an  agent  of  the  creditor  for 
sale,  must  be  aooounted  for  by  such  agent  to  the 
creditor  as  property  belonging  to  the  latter.— 
Slbieyv.  Ober     Sons  Co.,  13  a.  B.  711,87  0^53. 


tbxnoipaxj  and  subbtt. 

See,  also,  Bonds. 

Release  of  surety  on  receiver's  bond,  see  Beedv* 

era,  18. 

Sureties  on  administrator's  bond,  see  Executan 

and  Admtni^mUrrs,  8. 
 on  appeal-bond,  release,  see  Appeal,  99. 

Bemedies  against  sureties. 

1-  In  an  action  at  law  on  a  Joint  note,  nil  the 
makers  except  one  appearing  on  its  face  as  sure- 
ties, a  verdict  cannot  be  rendered  against  soma 
of  the  sureties  for  the  whole  amount  of  the  note, 
and  against  one  of  them  for  half  tliat  amount, 
on  the  ground  that  he  notified  the  payee  that  hs 
would  only  be  snrety  for  half  the  amount  of  tht 
note;  but,  in  case  of  such  verdict,  plaintiff  maf 
enter  Judgment  against  all  the  sureties  flor  m 
lesser  stun.— Jones  t.  Lewis,  (Ga.)  U  B.  &  BIS. 
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Contribution  betweon  sureties. 

9.  PlftintUt,  defendant,  and  another,  stcxA- 
faolden  ot  a  corporation,'  jointly  indorse  its 
notu  aa  aooommodatioa  Indoraers,  tb.9  prooeeda 
being  used  in  bettermentaof  Its  ivc^ier^,  and  ad- 
ditionai  stock  being  issued  apon  tb«  basts  of  socb 
Improvements.  By  sgreemeot  between  plslntlfC 
ana  defendant  tbe  latter  sold  to  the  fonner  all 
his  stook  and  interest  In  the  oompany,  and  ob- 
tained a  release  of  all  his  liabili^upoothenotea, 
which  plaintiff  afterwards  paid.  Held,  that  de- 
fendant was  not  liable  to  plaintiff  for  oontribu- 
tion.  LiEwis,  P.,  and  Facntlibot,  J.,  dissent- 
ing.—Peyton  T.  Btuart,  (Va.)  18  8.  K.  408. 

Privileged  Oommxinlcation. 

See  Lfbel  and  Slander.  9,  8;  ir{tnen,8,4 

Probata. 

Of  will,  see  WillB,  8. 

Process. 

SeelTHtt. 

Promissory  Kotes. 

6ee  XFtgatiable  Jnstruments. 

Protest. 

Of  DOte^  see  ITeffotlable  Jn«truinenti,  7, 8. 
Publication. 

Gerrloe  of  process  by,  see  WrUs,  5,  fi. 

Public  Improvements. 

See  Himleipal  CorportMona,  10. 

PT7BU0  ULNDS. 

Titles  derived  from  states. 

1.  A  grant  from  the  state  of  NorOx  Carolina, 
made  In  1787,  and  registered  in  the  county  where- 
in the  land  was  situated,  is  admissible  In  evi- 
dence without  any  acknowledgment  or  order  of 
registration  thereon,  as  is  required  by  statute 
In  the  case  of  other  conveyances.  Hay  v.  Stew- 
art, (N.  C.)  11  S.  B.  188,  followed. -Coltrane  t. 
Lamb,  (N.  C.)  13  8.  B.  784. 

2.  Tbe  secretary  of  state  cannot  consldo^  evi- 
dence outside  the  papers  filed  by  a  claimant  for  a 
grant  of  vacant  and  unappropriated  land  belong- 
ing to  the  state,  under  Code  N.  C.  o.  17.  Atbbt, 
J.,  dissenting.— Wool  T.  Saunders,  (N.  C.)  18  S. 
K  294. 

8.  Where  it  clearly  appears  on  the  face  of  the 
mirant  and  survey  that  the  land  is  not  sublect 
to  entry,  or  is  subject  to  entry  only  on  conditions 
which  nave  not  been  complied  with,  the  secretary 
may  refuse  to  issue  a  grant  therefor.  Avbbt,  J., 
dissenting.— Wool  v.  Saunders,  (N.  C.)  18  S.  EL 

4.  Where  on  the  face  of  the  papers  the  claim- 
ant has  a  right  to  the  grant,  the  court  will  not 
ref  ose  to  require  its  Issue  on  account  of  extrane- 
oos  communications,  which  may  be  incorrect  ae 
ansceptlble  of  explanation.  Avirt,  dissent- 
ing.—Wool  V.  Saunders.  (N.  C.)  18  8.  E.  SM. 

 Bights  of  senior  grantee. 

B.  Anactof thelegislaturocuringagrantee's 
fltle  under  certain  void  entries  as  to  the  state 
would  not  affect  the  title  of  one  holding  the  lanri 
under  prior  grants.— UcNamee  v.  Coke,  (S.  C.) 
18  8.  E.  777. 

6.  In  ejectment,  where  pl^tlS  claims  by  ad- 
Terse  possession  under  color  of  title,  and  two 
grants  from  the  state  are  exhtbitod,  title  will  be 
deemed  to  have  passed  by  that  first  issued,  in  the 
absence  of  any  direct  proceeding  declaring  it 
fraudulent,  as  against  the  younger.  Conflnaing 
IS  S.  B.  85.— OUohrist  t.  Middleton,  (N.  a)  18 


7.  The  rlf^ts  of  a  aotOor  gnuitae  under  a 

grant  from  a  state,  without  notice  of  a  prior  en- 
try and  payment,  oannot  be  affected  bv  subse- 
Quent  legislatitui.  Confirming  18  S.  B.  86.— OU> 
Christ  T.  Middleton,  (N.  C)  18  8.  ]L  887. 


RATT.HOAD  OOMFANIES. 

Bee,  also.  Carriers. 

Diversion  of  surface  waters,  see  Surface  Water. 
Lien  for  constmctton,  see  Mechanica'  Liens,  1. 
Running  of  tr^na  on  Bunday,  iDterstate  oom- 

meroe,  see  Constitutional  Law,  10. 
Taxation  of,  see  ConsHtuCional  Law,  14-16. 

Begulation  of  charges  by  state. 

1.  A  railroad  compsny  organized  In  1848, 
and  exempted  by  Its  charter  from  legislative  reg- 
ulation as  to  tolls  until  it  should  become  able  to 
pay  dividends  of  more  than  IB  per  cent,  on  its 
eapital  stock,  was  acquired  by  another  company 
organized  in  1870  under  a  onarter  investing  it 
with  all  Uie  rights  and  franchises  of  the  first 
oompany,  but  containing  a  provision  that  it  should 
be  subject  to  all-  the  taws  applying  to  railroad 
oompaeles  generally.  Held,  the  latter  company 
and  its  successors  were  subject  totlie  general  act 
of  1858,  [Hresoriblng  certain  maximum  rates  of 
toll,  and  a  penalty  foroverchaKes.  Railroad  Co. 
T.  PMLdleton,  II  8.  B.  1068,  fbllowed.— Horfblk 
ft  W.  R.  Ca     FandletHi,  (Va.)  18  8.  X.  700. 

Grant  in  aid  of— Conditions. 

8.  A  condition  In  a  grant  of  land  to  a  railroad 
oorapaay,  that  it  shall  be  used  "for  shops,  de- 
pots, and  other  conveniences  and  fixtures  neces- 
sary for  said  company, "  Is  not  complied  with  by 
a  use  of  the  land  for  the  building  and  maint»- 
nao'ce  thereon  of  a  track  or  tracks  for  the  pur- 
pose of  conveying  freights  to  jprivato  parties,  the 
storage  of  cars,  and  other  like  uses.— Georgia 
Railroad  St  Banking  Co.  v.  Ci^  of  JIaoon,  (Qa.) 
18  8.  B.  21. 

Oonstrootlon  of  road. 

8-  The  provision  of  Code  Oa.  {  1689,  that, 
where  a  railroad  is  intended  to  be  built  between 
two  points  where  a  railroad  Is  now  constructed, 
the  general  directlcm  and  location  of  such  new 
railroad  shall  be  at  lesst  10  miles  from  the  rail- 
road already  constructed,  does  not  prevent  the 
building  of  a  railroad  within  less  than  10  miles 
of  a  railroad  in  process  of  construction,  bat  not 
completed.— Haoon  &  A.  R.  Co.  T.  Uaoon  ft 
R.  Co.,  (Qa.)  18  H.  B.  157. 

 Completion  of  portion. 

4.  Under  Code  W.  Va.  c.  64,  8  66,  (£d.  1B87,) 
a  railroad  oompany  chartered  under  toe  general 
law  of  the  state  may  complete  and  operate  a  part 
of  its  railroad,  and,  as  to  the  part  so  completed 
and  operated,  retain  its  corporate  existence,  fran- 
chise, and  powers.- Wheeling  Bridge  &  T.  Ry. 
Co.  V.  Camden  Consolidated  Oil  Co.,  (W  Va.)  18 
S.  B.  868.  .  V  / 

5.  Voder  Code  W.  Va.  c  54,  S  69,  (Ed.  18S7,) 
a  railroad  company  organized  under  such  general 
law  may  build  and  csnstruct  lateral  and  hranch 
roads  not  exceeding  50  miles  in  length,  and  use 
and  operate  any  part  or  portion  of  their  main 
line  and  branch  or  branches  when  completed,  the 
same  as  though  the  whole  of  the  proposed  railroad 
were  fully  completed. — Wheeling  Bridge  &  T. 
Ry.  Co.  V.  Camden  Consolidated  Oil  Co.,  (W. 
Va.)  IS  8.  B.  m. 

6.  Such  branches  may  have,  In  part,  a  com- 
mon stem  leading  from  the  main  line,— that  is, 
there  may  be  a  branch  from  a  branch,— pi'ovidea 
the  limit  as  to  length  Is  not  eltceeded.~WheellnK 
Bridge  Sc  T.  Ry.  Co.  r.  Camden  Consolidated  Oil 
Co.,  (W.  Va.)  18  8.  B.  869. 

 Use  of  streets. 

7.  The  charter  of  a  railroad  company,  which 
authorises  It  to  oonstruot  its  road  between  two 

fiven  cities,  and  to  connect  with  any  other  road* 
ullt  into  such  cities,  does  not,  by  necessary  Im- 
plication, anthoriae  the  oompany  to  construct 
and  operate  ita  railroad  longitudinallT  on  the 
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streets  of  sntSk  olttes,  In  Tiew  of  Code  Go.  S  710, 
whicb  declares  that  public  highways  shall  not 
be  appropriated  to  railroads  in  the  absence  of 
express  authority  in  their  charter. — Davisv.  Bast 
Tennessee,  V.  *  O.  i^.  Co.,  (Ga.)  18  B,  E.  507. 

6.  The  a  rectal  aot  (Acts  Oa.  1657,  p.  78)  aothor- 
Izlog  two  railway  oompanlos  to  make  connections 
in  the  city  of  Columbns,  and  to  build  side  traclca 
and  turn-outs  in  the  streets,  provided  the  consent  of 
the  iMople  be  obtained,  does  not  authorize  another 
TOte  by  the  people  and  the  laying  of  additional 
side  traclcs  in  toe  streets  SO  years  afterwards,  as 
the  power  conferred  by  the  aot  was  exeoated  by 
the  connectioDs  made  by  virtae  of  It  In  1859. — Sa- 
vannah  &  W.  R  Co,  t.  Woodruff,  (Ga.)  18  S.  B. 
150. 

Construction  of  road— Flooding  lands. 

9.  When  a  railway  company  erects  an  em- 
bankment for  Its  tr^  alonff  the  mai^n  of  a  river, 
the  accumulated  waters  of  which,  in  times  of 
flood,  had  previoosly  escaped  on  that  side,  it  be- 
ing lower  Uian  the  other,  but  which  thereafter, 
and  because  of  the  embankment,  overflowed  the 
opposite  side  more  than  it  had  done  before,  the 
owner  has  a  right  of  action  against  the  company. 
—O'Connell  v.  East  Tennessee,  V.  ft  G.  By.  Co., 
(Ga.)  18  a.  B.  489. 

10.  in  an  actlm  amlust  m  r^lroad  company, 
fbe  compU^nt  alleeed  tliat  the  company,  by 
means  of  a  ditch  Slong  Its  right  of  way,  had 
diverted  water,  and  emptied  itonplaiutilfa  land. 
The  company  owned  the  right  of  way,  and  Its  evi- 
dence tended  to  prove  that  It  was  not  on  plaiu- 
tllt's  land;  that  the  ditch  was  on  its  right  of  way 
beside  the  track,  and  was  necessary  to  the  coa- 
straction  of  the  road ;  that  it  was  to  convey  sur- 
face water  along  Its  road  to  a  natural  outlet; 
that  the  ditch  was  sufflolent  to  carry  the  water 
into  such  outlet  without  flooding  It.  Held,  that 
it  was  error  not  to  instruct  that  If  the  ditch  was 
neoessary  In  the  construction  of  the  road,  and 
the  water  was  additional  surface  water,  the  oom- 

gany  had  a  right  to  drain  the  road  as  it  did.— 
taton  T.  Norfolk  ft  0.  B.  Co.,  (N.  C.)  18  B.  B. 
98a 

11.  It  was  error  to  refuse  to  Inatrodt  that  the 
oompany  had  a  right  to  drain  Its  road-bed,  and 
that  If  the  ditch  was  out  through  to  a  natural 
drain,  and  it  could  not  have  been  drained  in  any 
other  direction  without  overflowing  the  lands  of 
other  persons,  then  the  oompany  had  a  right  to 
drain  into  such  natural  drain.  Shkphbkd,  J., 
aissenting.— Staton  t.  Norfollc  ft  C.  R.  Co.,  (N. 
C.)  IS  B.  £.  988. 

 Highway  orosalngs. 

13.  Code  N.  C.  a  1710,  1957,  par.  5,  provide 
thai  where  a  railroad  crosses  a  highway  it  must 
do  so  in  a  way  not  to  impede  public  travel,  and 
that  the  company  must  restore  the  crossing  to 
such  a  state  as  not  to  unnecessarily  Impair  its 
usefulness.  Held,  that  the  company  may  use 
plonk  in  restoring  a  highway  to  a  level  with  the 
railroad  at  one  of  iti  crossings.— State  v.  Roanoke 
Railroad  ft  La|nber  Co..  fN.  C.)  18  a  B.  719. 

Begulatlon  of  speed  by  ordinance. 

13.  Railroad  companies  and  their  employes 
using  railways  In  a  city  must  take  notice  of  all 
valid  city  ordinances  duly  promulgated. —Cen- 
tral Railroad  &  Banking  Co.  v.  Brunswick  ft 
W.  R.  Co.,  (Go.)  18  8.  B.  520. 

14.  If  a  city  ordinance  regulating  the  speed 
of  trains  embraces  in  Its  lauguage  the  whole 
area  of  the  city,  and  is  reasonable  In  itself,  the 
court  may  submit  to  the  jury  the  quratiun  as  to 
whether,  on  account  of  the  special  local  condi- 
tions and  surroundings,  it  would  or  would  not 
reasonably  apply  to  the  particular  locality  in 
question,  that  locality  being  lost  inside  of  tbe 
city  limits.— Central Railroodft  Banking  Co.  r. 
Brunswick  ft  W.  R.  Co.,  (Ga.)  18  8.  E.  5SQ. 

Liability  for  negligence — Lessor  and 
leasee. 

15.  Whore  two  railway  companies,  each  under 
-■  own  francnlae,  nae  the  track  of  one  of  them 

common,  the  one  owning  the  track  is  responsi- 


ble for  the  oo—aqnapces  of  Ita  n^Ugenceln  tail, 
ing  to  renaer  harmlesa  to  the  employes  of  the 
other  company  a  low  bridge  i— '"*"g  the  track, 
if  the  duty  of^  taking  proper  precaotloiis  for  that 
purpose  is  upon  it,  and  It  alona— Blliaon  r. 
Georgia  Railroad  ft  Banking  Co.,  (Go.)  13  &  B. 
809;  Georgia  Railroad  ft  Banking  Co.  t.  Ellison, 
Id. 

10.  Since,  under  the  Georgia  Code,  n^ligence 
of  a  railroad  company  is  presumed  when  injury 
by  the  running  of  its  train  is  shown.  It  Is  uot 
necessary  for  a  father,  snlng  fw  loss  of  the  serv- 
ices of  his  minor  son,  not  an  employe  of  the  com> 
pany,  who  was  klllea  on  a  public  croaslng,  to  al- 
lege in  his  declaration  either  that  he  or  the  son 
was  In  the  exercise  of  doe  oare.~G«or^a  Mid- 
land ft  G.  R.  Co.  V.  Evans,  (Gia.)  18  S.  E.  T^. 

 Track  too  near  private  platform. 

17.  Negllnnoe  cannot  be  Imputed  to  defendant 
by  reason  orlts  track  being  mthln  three  feet  of 
the  platfbrm  in  trout  of  t£e  store  where  the  ac- 
cident occurred,  when  ft  owned  only  the  road- 
bed at  that  point,  and  had  no  Interest  in  or  con- 
trol over  either  tifte  platform  or  the  ground  upoa 
which  It  rested.— Barber  t.  Rtnhmftnti  ft  ix  R. 
Ca,  (B.  a)  18  S.  B.  080; 

Accidents  to  trains. 

18.  A  oolUsion  between  plalntUTs  train  and 

defendant's  train  occurred  on  a  track  used  by 
them  in  common  while  plaintiff  was  violatinc  a 
ufty  ordinance  limiting  the  rate  of  speed  in  the 
running  of  trains,  field  that,  if  the  Jury  be- 
lieved from  tbeevidence  that  the  oollis{<»i  would 
not  have  oooorred  but  for  auch  violation,  plain- 
tiff could  not  recover;  It  not  appearing  that  de- 
fendant could  have  avoided  the  consequences  of 

Plaintiff's  negligence  after  lieooming  aware  of 
he  same.— Central  Railroad  ft  Banking  Co.  r. 
Brunswick  ft  W.  R.  Co.,  (Go.)  18  B.  E.  530. 

19.  In  taa  action  against  a  raltroad  oompany 
by  Its  engineer  for  persons!  injuries  anstoinea 
in  running  his  train  into  a  washout,  it  appeared 
that  the  culvert  at  which  the  washout  occurred 
had  witt^stood  storms  for  80  vears.  and  that  there 
was  no  reason  for  suspecting  it  of  wealniess; 
that  shortly  before  the  washout,  which  was  from 
SO  minutes  to  two  honrs  and  a  half  tiefore  the 
accident,  the  sectlonman  examined  the  cnlvert, 
and,  it  appearing  perfectly  safe,  went  fonr  miles 
up  the  ttvck,  where  he  apprehended  danger,  and 
watched.  While  there  a  severe  and  unprece- 
dented water-3pout,  which  he  liad  no  reason  to 
apprehend,  and  of  which  he  did  not  know  antil 
alter  the  accident,  occurred  at  the  culvert,  caus- 
ing the  washout.  Held,  that  defendant  was  not 
negligent.  Blkcklbt,  C.  J.,  dissenting. — Cen- 
tral Railroad  ft  Banking  Co.  v.  Kent,  (Ga.)  18 
S.  E.  50S. 

Accidents  at  crossings. 

90.  If  an  engineer,  when  ahontto  moke  a  high- 
way crossing,  sees  that  a  horse  attached  to  a 

covered  wagon  is  on  the  track,  and  that  tne  oc- 
cupants are  not  on  the  outlook,  but  are  inside  the 
wagon,  it  Is  his  Aatj  to  stop  his  engine,  it  possi- 
ble—^nkloT.  Richmond  ft  C.  R.  Co.,  (H.  C> 
18S.  B.  884. 

21.  If  the  engineer,  on  apinroaching  a  highway 
crossing,  falls  to  give  the  usual  signals,  then  it 
Is  his  duty  to  keep  a  more  vigilant  watch  aioig 
the  track.— Hiakle  v.  Ricluuond  ft  D.  B.  Go.,(H. 
C.)  18  S.  E.  8Si. 

i}3.  In  an  action  against  a  railroad  company 
for  personal  injuries,  plaintlff'sevldenoeahowed 
that  when  he  neored  a  street  crossing  with  bis 
team  he  found  the  crossing  obstructed  by  a  train; 
that  such  obstruction  was  mainuined  f<n-a  longer 
period  than  five  minutes,  in  violation  of  an  ordi- 
nance; that  the  engine  then  moved  away  from 
the  train,  leaving  a  narrow  passage-way,  but 
still  oDstracting  much  of  the  street;  that  plain- 
tiff then  attempted  to  drive  over  the  crossing; 
and  that  when  his  horses  reached  the  track  tbey 
were  frightened  by  the  pufflng  of  the  locomotive^ 
causing  them  to  throw  plaintiff  out  of  Ills  vehi- 
cle. Held,  that  It  was  proper  to  ohonre  that  the 
nilTood  oontpony  waa  gnlfty  of  ne^lcsooe  ptt 
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te  In  olmtraotilnf;  the  crowliig  In  violation  of  the 

ordloaace,  and  that  the  passive  acqulaaoence  of 
the  municipality  in  such  violations  did  not  ex- 
cuse the  negligence.— Central  Railroad  &  Bank- 
ing Co.  V.  Curtis,  (Ga.)  13  8.  E.  757;  CurtU  v. 
Central  Railroad  &  Bankiug  Co.,  Id. 

28.  A  locomotive  engineer  is  not  entitled  to  as- 
sume in  all  cases  that  persons  on  a  public  cross- 
ing tvlll  get  off  in  time  to  save  themselves,  but 
in  running  his  train  at  a  crossinf:  In  a  city  is 
bound  to  observe  reasonable  diligence,  before  he 
discovers  peril  as  well  as  afterwards;  and  the 
company  is  responsible  for  his  negltgeDt  errors 
of  Judgment— Oeorsia  Midland  ft  G.  fL  Co.  T. 
Evans,  (Qa.)  18  B.  E.  680. 

2i.  is  an  action  against  a  railroad  company 
for  personal  injuries  sustained  by  plaintiff  while 
eroaslnfc  defondant's  tracks,  evidence  that,  be- 
fore defendant  acquired  Utle  to  the  land  on 
which  tbe  tracks  were  laid,  the  prior  owner  per- 
mitted people  to  cross  it,  does  not  tend  to  snow 
such  permission  by  defendant,  and  is  inadmissi- 
ble.-Central  Railroad  &  Banking  Co.  v.  Kyles, 
(Qa.)  IS  &  R  5S4. 

25.  In  an  action  against  a  railroad  company 
for  personal  injuries  sustained  by  plaintiff  while 
crossing  defendant's  tracks,  a  deed  of  the  land  at 
the  place  of  ttie  injury  to  the  railroad  company, 
reciting  that  the  grantors'  warranty  Is  not  to 
extend  to  any  right  of  way  the  publio  may  have 
acquired  in  Btieets,  ways,  or  roads  over  the 
premises,  is  not  admissible  to  show  that  plain- 
tiff bad  a  right  to  cross  the  tracks,  since  the 
llmitatlun  of  the  warranty  was  not  to  give  notice 
that  the  public  had  acquired  a  rlfiht  of  way  over 
the  land,  but  merely  to  limit  the  nantors'  liabil- 
ity in  cose  such  a  right  should  afterwards  be  as- 
serted.—Central  Rfitlroad  &  Banking  Co.  v, 
Itylev,  (Qa.)  18  S.  E.  684. 

20.  A  license  from  a  railroad  company  for  peo- 
ple to  pass  over  its  tracks  in  a  populous  part  of 
a  ci^,  where  there  is  no  publlo  or  private  way, 
at  a  place  where  stationary  cars  are  continuously 
CD  the  tracks,  cannot  be  implied  from  the  mere 
acquiescence  of  the  company,  but  express  consent 
Is  necessary. —Central  Railroad  &  Banking  Co. 
V.  Ryles,  (Qa.)  18  8.  E.  684. 

27.  In  an  action  against  a  railroad  company 
for  Injuries  sustained  at  a  mill-road  crossing, 

filalntm  showed  that  soon  after  the  accident  de- 
eadant  repaired  the  road  where  the  accident 
took  place.  Held,  that  since  such  road  may  also 
have  been  a  plantation  road,  whioh  defendant 
was  required  to  keep  in  repair  under  Code  N.  C. 
i  197S,  it  was  not  pr^udlclal  to  allow  the  testi- 
loony.— Hinkle  t.  Richmond  &D.SL  Co.,(N.  C.) 
IS  8.  E.  884. 

 Blgnala. 

28.  In  the  absence  of  statutes  ^gulatlng  the 
time  and  mannerof  giving  signals,  the  failure  of 
an  eofflDeer  In  charge  of  a  locomotive  to  ring 
the  bell  or  sound  the  whistle  at  the  intersection 
of  a  mill-road,  or  a  point  where  the  publio  have 
been  habitually  permitted  to  cross.  Is  evidence 
of  nwllgence. — Hinkle  v.  Richmond  &  D.  R.  Co., 
(N.  C.)  U  S.  E.  884. 

89.  For  a  moving  train  to  omit  to  give,  In  a 
reasonabie  time,  some  signal  when  approaching 
a  highway  from  which  the  train  Is  hidden  by 
an  embankment,  cut,  or  curve.  Is  n^llgence 
per  *«.— Hinkle  T.  Richmond  &  D.  R.  Co.,  (N. 
C.)  13  S.  E.  884. 

SO.  Where  a  railroad  company  has  erect,ed  a 
whistle  post  at  a  proper  distance  from  a  crossing 
in  order  to  notify  engineers  where  to  give  warn- 
ing, and  the  public  are  led  to  believe  that  a  sig- 
nu  will  be  given  at  the  post,  it  is  negligence  if 
the  engineer,  in  passingwith  a  freight  or  passen- 
ser  trSn,  fail  to  soand  the  whistle  at  such  post. 
—Hinkle  v.  Richmond  &  D.  B.  Co.,  (N.  C.)  18  8. 
B.  884. 

81.  Qen.  Bt  8.  C.  $  1488,  requires  locomotive 
engineers  and  firemen  on  trains,  when  approach- 
ing any  public  highway  i»  ■^traveled  piaoa,"  to 
aignal,  eltiier  tar  a  bell  or  wbistle.  Held,  that  "a 
traveled  place"  means  a  place  whnre  the  pabllc 
ban  »  legal  right  to  crosa  the  trook,  ud  not  a 


plaoe  whore  people  are  accustomed  to  cross  te 

reach  a  store  and  post-ofDoe,  where  such  crosslns 
was  not  a  publio  one,  and  the  railroad  company 
did  not  know  of  or  aogulesce  in  such  crossing. — 
Barber  V.  Richmond  &  D.  R.  Co.,  (B.  C.)  IS  8. 
E.  680. 

83.  Defendant's  failure  to  give  the  required 
notice  of  Its  approaching  train  will  not  give  plain- 
tiff a  right  of  recovery  when  he  knew  of  its  ap- 
proach without  any  signal  belnff  given.— Barber 
V.  Richmond  &  D.  R.  Co.,  (a  C.)  18  8.  E.  680. 

88.  Code  Oa.  i  708.  requires  a  post  to  be  fixed 
on  the  line  of  railroads  at  a  distance  of  400  yards 
from  the  center  of  every  road  crossing,  and  the 
engineer  of  a  train  to  blow  the  whistle  from  the 
time  of  reaching  the  post  until  arriving  at  the 
crossing.  Section  710  {urovides  that,  within  the 
otHTporate  limlta  of  cities,  towns,  and  villages 
instead  of  blowing  the  Whistle  on  approaching 
crossings  or  public  roads,  the  engineer  shall  toU 
the  bell.  Held,  that  the  statute  requires  the 
bell  to  be  tolled  on  approaching  crossings  In 
cities,  towns,  and  villages,  without  reference  to 
the  distance  from  the  crossing  to  the  point  at 
which  the  train  started.— East  Tennessee,  V.  ft 
Q.  Ry.  Co.  T.  Martens,  (Ga.)  IS  S.  E.  865.  , 

 Oontribntory  negUgenoe. 

84.  Jn  an  action  against  arallroad  company  for 
personal  injuries,  the  evidence  showed  that  there 
were  five  tracksover  a  public  crossing  nearwhlch 
plaintiff  was  injured;  that  plaintiff,  because  of  a 
Train  on  the  far  track  blocking  up  the  crossing, 
walked  over  to  It,  and  started  to  walk  down  .the 
track,  for  the  purpose  of  going  around  it;  that 
in  doing  so,  and  when  some  distance  from  the 
crossing,  he  started  to  go  bach  across  the  tracks, 
on  being  warned  by  the  switchman;  that  he 
thought  the  switchman  referred  to  a  train  on  the 
fourth  track,  and  was  getting  out  of  Its  way; 
that  on  looking  down  the  third  track  he  saw  an- 
other train,  which  was  almost  upon  him,  and 
which  struck  him  as  be  attempted  to  cross  the 
track  before  It.  The  train  was  going  at  a  greater 
speed  than  the  law  allowed,  ana  gave  no  signal. 
Held,  that  a  nonaoltwas  wonerly  granted. --Ivey 
V.  East  Tennessee,  V.  ft  Q.  By.  Co.,  (Ga.)  IS  8. 
B.  947. 

dS,  It  was  not  the  duty  uf  plaintiff,  approach- 
ing a  railroad  crossing  in  a  oorered  wagon,  if 
after  listening  at  90  yards'  distance,  and  riding 
on  the  shaft  of  his  wagon,  he  neither  heard  nor. 
saw  an  approaching  train,  to  get  down  and  look' 
up  and  down  the  track,  even  though  hla  rietr  ^ 
the  railroad  line  was  obstructed. —HinkleT.  Rich- 
mond ft  D.  R.  Co.,  CS.  C.)  18  B.  E.  8S4. 

86.  In  an  action  against  a  railroad  company 
for  damages  resulUng  from  personal  Injuries,  the 
court  property  instructed  the  Jury  that  itwaa  the 
duty  ai  plaintiff  as  well  as  the  engineer  to  keep 
a  proper  lookout  at  a  crossing,  and  that  one  time 
looking  and  listening  at  a  distance  from  the 
track  is  not  a  proper  lookout:  thatplaintiffshould 
have  used  his  senses  of  sight  and  hearing;  and 
that  If,  by  failure  to  do  so,  ho  caused  the  Injury, 
he  could  not  recover. — Hinkle  v.  Richmond  ft  IK 
R.  Co.,  (N.  C.)  18  8.  B.  884. 

87.  In  an  action  against  a  railroad  company 
for  personal  Injuries  sustained  atahlghway  crosa- 
Ing,  where  the  testimony  in  regard  to  contrib- 
utory negligence  was  confliotlng,  the  court  rigbt- 
ly  refused  to  charge  that  It  was  "the  dnty  of 

Slaintiff  to  see  and  hear, "  and  that  his  failure  to 
o  so  was  equivalent  to  not  looking  or  listening, 
since  such  a  charge  would  decide  the  question  of 

glalntlft's  negligence.— Hinklev.  Richmond  &  D. 
,  Co.,  (N.  C.)  18  a  E.  884. 

88.  In  an  action  against  a  railroad  company  . 
for  personal  Injuries  sustained  at  a  highway 
crossing,  plaintiff  testified  that  he  and  his  father 
came  along  the  highway  in  a  covered  wagon,  and 
that  plaintiff  looked  several  times  to  see  if  a 
train  was  coming,  and  that  when  within  abont 
90  yards  of  the  crossing  he  stopped  the  wagon 
ana  listened,  and  tiien  rods  on  the  shaf loonng 
and  listening,  and  did  not  see  nor  hear  the  tnia 
until  the  horaewaa  on  the  track.  Beld,  that  tea- 
timooy  bv  the  engineer,  in  which  he  was  cor- 
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robonted  by  aoother  witnoM,  that  the  track 
was  risible  for  seTeral  hnndred  yards  from  the 
highway,  did  nst  warrant  the  court  In  inatruct- 
lag  the  Jury  that  they  must  diareKard  plaintiff's 
statements,  and  And  agaloat  him,  for  in  luoh  a 
conflict  the  court  could  not  instruct  as  to  the 
weifi^t  of  the  erldsnoe.— Hlnkle  t.  BlchmoDd  & 

D.  a  Co.,  (N.  a)  18  a  E.  HM. 

89;  Where  a  bay  of  18  yeacs,  familiar  with  a 

railroad  orosslnK  at  which,  on  account  of  a  deep 
cut,  a  train  could  not  be  seen  until  one  was  on 
the  track,  drives  upon  It  with  his  ears  covered 
up  ou  account  of  uie  cold,  though  be  had  Just 
been  told  at  the  post-omoe  that  the  train  was 
late,  and  would  probably  reach  the  crossing  at 
about  the  same  time  he  did,  he  is  guilty  of  con- 
trlbutorv  neKligenoe  wblch  will  prevent  recov- 
ery for  his  deati^,  though  the  train  was  running 
at  a  high  rate  of  speed,  and  the  whistle  was  not 
blown.— N(»f oik  &  W.  B.  Co.  r.  8tooe*a  Adm'r. 
(Va.)  IS  &  K.  488. 

M.  A  perscm  who,  after  atandlnf  near  a  rail- 
road crossing,  towards  which  a  train  has  com- 
menced to  back  in  obedience  to  the  signal  of  a 
brakeman  in  full  view  from  where  she  stood,  at- 
tempts to  cross  the  track  whon  the  train  is  but 
seven  feet  from,  and  moving  towards,  her,  is 
guilty  of  contributory  negliitenoei  and  cannot  re- 
cover for  the  injuries  she  receives,  though  the 
railroad  company  Is  guilty  of  negligence  in  back- 
ing the  train.— Marks'  Adm'r  t.  Petersburg  R 
Co.,  (Va.)  13  8.  E.  m 

41.  The  fact  that  a  person  who  is  injured  by 
her  own  negligence  at  a  railroad  crossing  is  blind 
in  one  eye  will  not  excuse  her,  but  only  imposes 
the  duty  of  a  higher  degree  of  oare  to  avoid  dan- 
ger.—Marks*  Adm'r  T.  fetenburg  IL  Co.,  (Va.) 
18  8.  K.  2W. 

42.  In  an  action  by  a  father  against  a  railroad 
company  tor  the  negligent  killing  of  his  son  at  a 
public  crossing,  where  deceased  was  not  killed 
while  Jumping  on  or  off  cars,  his  previous  habit 
of  doing  so  at  the  crossing  is  irrelevant. — Oeorgla 
Kidland  &  O.  R.  Co.  v.  Kvaoii,  (Oa.}  18  B.  B.  58a 

Aooidenta  at  orosslngs  —  ComparatlTe 
negligence. 

48.  Where  the  person  Injured  would  not  have 
ventared  upon  the  track  at  a  cmslng  but  for  tho 
negligence  of  the  engineer  in  tailing  to  give 
warning,  the  railroad  company  is  iiabte,  though 
plaintiff  mavhave  been  careless  ineiposing  him- 
self. •-Hlnkle  v.  Richmond  &  D.  R.  Co.,  (H.  C.) 
IS  B.  E.  884. 

Injuries  to  persons  on  track. 

44.  In  an  action  against  a  railroad  company 
to  recover  damages  for  the  negligent  killing  of 
piaintifl's  decedeot,  it  appeared  that  deceased 
was  a  Jeweler,  and  often  went  to  defendant's 
efBoe  to  obtain  the  correct  time;  that  it  was  not 
necessary  for  him  to  cross  the  track,  but  that  on 
the  day  of  the  accident  he  went  to  see  an  engine 
which  was  being  repaired  on  the  side  track,  and 
while  standing  between  the  tracks  (there  being 
a  apace  of  about  10  to  16  feet  between  them)  he 
was  struck  by  the  st^  of  a  passing  coach,  and 
thrown  under  the  w^ieel*.  The  accident  oucurred 
In  the  yard  while  the  switch-engine  was  shifting 
cars,  and  running  at  the  rate  of  about  10  miles 
per  huur.  The  yard  was  surrounded  by  public 
streets.  No  signals  were  given  of  the  approach- 
ing train,  field,  tliat  the  company  was  not  lia- 
ble.—Hale  V.  Columbia  ft  G.  R.  Co.,  (S.  a)  IS 
B.  E.  637. 

46.  Gen.  flt  B.  C.  %  1463,  required  railway 
corporations  to  ring  a  bell  or  sound  a  whistle  at 
a  distance  of  600  yards  from  all  public  crossings. 
Section  1529  makes  a  railway  corporation  liable 
for  injuries  to  persons  resulting  from  ooUisions 
at  such  crossings  for  failure  to  give  the  signals, 
imless  the  person  injured  was  guilty  of  gross 
negligence.  Held,  that  one  injured  while  stand- 
ing in  the  switch-yard  of  the  railroad  company, 
and  not  passing  over  a  crossing,  could  not  re- 
«OTflr  under  the  above  statutes,  though  the  yard 
was  anrroonded  hy  streets,  and  the  required  sig- 
nals wove  not  given  hj  the  cobpaDy.  Keely  t 


Railroad  Co.,  11  8.  B.  080.  followed. -~Hal«  T. 
Columbia  &  O.  R.  Co..  (&  C.)  13  U.  B.  537. 

46.  Actual  or  implied  lioense  by  a  railroad 
company  to  ose  as  a  foot-way  its  tracks,  laid  on 
what  was  previously  a  hi^way,  does  not  relieve 
a  pedestrian  of  the  duty  of  exercising  care. — 
Meredith  v.  Richmond  &  D.  R.  Co..  (N.  C.)  IS  & 
B.  187. 

 Deaf  persons. 

47.  Plaintirs  intestate  was  killed  lAila  walk- 
ing on  a  railroad  track.  The  deceased,  who  was 
a  deaf-mute,  had  once  before  received  an  injury 
In  a  similsur  manner,  and  had  been  repeatedly 
warned  about  walking  upon  the  ndlroad.  Only 
a  few  minutes  before  he  was  killed,  he  had  been 
so  warned.  The  accident  occarred  In  an  open 
plain,  where  the  view  waa  unobstructed  for 
nearly  a  mile.  Deceased,  although  a  deat-mate, 
was  possessed  of  all  his  other  faculties,  iaclud< 
ing  that  of  sight,  and  was  a  strong,  active  man, 
about  S3  years  of  age.  He  was  widking  directly 
towards  tha.  train,  on  the  ends  of  the  ties,  on  the 
side  opposite  the  engineer.  The  latter  saw  him 
until  he  came  within  25  or  80  yards,  when  the 
wojecting  front  of  the  locomotive  intervened. 
He  suppMed,  however,  the  deceased  would  step 
oS.  Held,  that  the  deceased's  own  needigeDoe 
was  the  proximate  cause  of  the  injury,  ana  uain- 
tiff  was  not  entitled  to  recover.— Tyler  r.  Sites* 
Adm'r,  (Va.)  18  8.  E.  978. 

4S.  The  defendant  requested  the  court  to  charge 
that  the  company  was  bound  to  keep  a  reasona- 
ble lookout  for  treqiasaers  on  its  tra^k,  and  to 
exercise  such  oare  as  the  clreumstancea  might 
require  to  prevent  Injury  to  them;  if  a  trespasser 
was  an  adult,  and  apparently  possessed  of  his 
faculties,  the  company  had  a  nght  to  presume 
that  he  would  remove  nlmself  from  hi*  danjrer- 
ous  position,  and  If  he  failed  to  do  so  the  fault 
waa  his  own,  "and  there  is,  in  the  absence  of 
willful  negligence  on  its  part,  no  remedy  against 
it  for  the  results  of  an  inju^  brought  apra  him 
by  his  own  recklessness. "  u  the  company  or  its 
employeu  used  reasonable  care  after  discovering 
the  perilous  position  of  the  deceased  to  avoid  In- 
juring him,  plaintiff  was  not  entitled  to  recover. 
The  court  modified  the  said  Instructions  byetrlk- 
ing  out  the  words  quoted.  Held  erroneous,  aa 
the  said  words  were  necessary  to  thecorrect  state- 
ment of  the  rule.  Railroad  Co.  v.  Harman's 
Adm'r,  8  8.  E.  asi,  88  Va  65S,  followed.— Tyler 
V.  Sites'  Adm'r,  (Va.)  13  8.  E.  973. 

49.  The  defendant  requested  the  court  to 
charge— jn-lrst,  that  certain  acts  and  condact  of 
the  deceased,  if  proven,  constituted  gross  negli- 
gence on  his  part;  and,  second,  that  if  guilty  of 
such  negligence  the  plaintiff  oonld  not  recover  un- 
less the  Injury  was  wtllfolly  committed.  The 
court  modified  the  aald  instruction  by  adding: 
"Unless  the  injury  could  have  been  prevented  by 
the  exercise  of  reasonable  care  on  the  part  of  the 
trainmen  after  they  discovered  the  peril  of  the 
deceased. "  field,  that  the  modification  was  un- 
warranted, as  there  was  no  evitknce  toahowtliat 
the  peril  of  the  deceased  was  discovered,  or  that 
the  injury  could  have  been  prevented  by  the  ex- 
ercise of  reasoDable  oare.— Tyler  v.  Sites' Adm'r. 
(Va.)  13  8.  E.  978. 

 Children. 

60.  In  an  action  against  a  railroad  conapany 
foi  personal  injuries,  plaintiff,  a  bright  bov  <d 
18,  showed  that  what  had  previously  been  a  high- 
way had  beoi  filled  for  a  couaid«rable  distanc* 
by  defendant's  tracks;  that  while  walking  there, 
on  he  passed  a  train  going  in  the  opposite  direc- 
tion, and,  seeing  another  coming  along  the  track 
on  which  he  was  walking,  he  stepped  off,  and 
was  struck  and  injured  by  the  backing  of  the  first 
train,  which  he  did  not  see.  field  oontribntorr 
negligence,  and  plaintiff  waa  propeorly  nonsuited. 
—Meredith  v.  Richmond  &  D.  R.  Co.,  (N.  C)  IS 
8.  E.  137. 

61.  Where  a  boy  18  years  old,  and  ''apparently 
capable  of  appreciating  the  peril  of  his  situation,* 
is  walicing  on  the  track  in  front  of  a  locomotive, 
and  there  it  an  oppcvtunlly  for  him  to  avert  tha 
danger  bv  stepplnc  ott^  the  encinaar  ia  }«ittfled 
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In  assmnlng  that  he  will  atop  off.— Horedith  t. 
Bichmon<l  &  D.  R.  Co.,       C.)  IS  B.  E.  187. 

 Contribntory  negligence. 

^  Deceased  was  killed  by  ■  tr^n  at  the 
nortb  end  of  a  trestle  ISO  yards  long  and  from  lij 
to  15  feet  high.  She  and  another  woman  had 
been  to  a  water-tank  at  the  other  end  of  the 
trestle,  and  were  on  their  way  back.  They  did 
not  commence  to  run  until  thb  train  had  passed 
the  water-tank,  where  they  tboaght  It  would 
atop.  Peooaaed  fell,  and  her  oompanioa  tried  to 
help  her  up^  but  befbre  she  oould  do  so  she  was 
hit  by  the  train,  and  thrown  from  fb.B  track, 
and  deceased  was  run  over  and  kilted.  The 
train  stopped  with  the  front  drltring- wheels  on 
ber.  Hew,  that  a  nonsuit  was  inxiperly  grant* 
ed,  as  It  was  gross  negligence  for  them  to  go  on 
the  trestle  about  the  time  when  a  train  was  due, 
and  where  all  that  was  possible  was  done  to 
atop  the  train  after  they  were  dfscorered.— Phil- 
lips ^.  East  Tennessee,  V.  dC  Q.  Ky.  Co.,  (Oa.) 
18  S.  E.  644.  ^       »  V  / 

Stock-klUlns  oases. 

68.  In  an  action  against  a  raihnad  oompaDy 
for  killing  a  horse,  it  appeared  that  the  hone  bad 

been  hidden  from  the  sight  of  the  engineer  by 
high  weeds  and  bushes  r.  owing  within  a  few  feet 
of  the  track,  and  that  when  the  train  was  close 
upon  him  be  had  suddenly  emerged.  The  court 
charged  that  it  was  negligence  for  the  company 
to  allow  weeds  and  bushes  to  aow  "near  to"  "or 
in  close  proximity"  to  the  tgrack,  and  that,  if  the 
Injury  resulted  Because  the  horse  was  so  con- 
t;ealed  that  the  engineer  could  not  see  bim  in 
time  to  atop,  the  company  was  liable.  Held  er- 
roneous, in  leaving  uncertain  tbeprecisedistance 
to  which  a  railroad  company  mtut  keep  cloar  Its 
right  of  way,  and  in  fixing  upon  it  the  duty  of 
taking  possession  of  sech  parts  of  the  right  of 
way  as  are  not  actually  needed  for  railroad  pur- 
poses, and  which  custom  has  always  allowed  the 
abutting  owners  to  oaltirate.  Mbrkimox,  C.  J., 
dtssentinr.— Ward  v.  Wilmington  ft  W.  B.  Ca, 
(N.  C.)  18  8.  B.  92^ 

64.  In  an  action  against  a  railroad  company 
for  killing  stock,  an  Instruction  in  general  terms 
that  a  less  degree  of  diligence  in  looking  oat  for 
stock  Is  required  In  a  county  where  toe  stock 
law  prevails  than  la  a  county  in  which  it  does 
not,  or  white  running  through  inclosed  lands 
than  while  running  through  uninclosed  lands,  is 
properly  refused,  since  Code  Ga.  $  S088,  requires 
^ordinary  and  reasonable"  care  in  all  cases. — 
Central  Railroad  &  Banking  Co.  v.  Summerford, 
(Oa.)  18  8.  E.  S88. 

B6.  In  an.  action  against  a  railroad  company 
for  the  negligent  killing  of  a  cow,  the  fact  that 
the  people  of  a  certain  section  held  a  tnass-meet- 
iug  ana  agreed  to  disregard  the  "stock  law," 
does  not  repeal  the  law,  and  evidence  of  saeh  faict 
is  inadmissible.— Oeorgia  Railroad  ft  Banking 
Co.  V.  Walker,  (Ga.)  18  8.  B.  Sll. 

56.  In  anactlonagainst  arailroad  companyfor 
the  negligent  killing  of  a  cow,  evidence  that  the 
oompaoyat  different  times  paid  other  persons  for 
cattle  killed  by  its  trains  at  the  same  place  is 
inadmissible.— GoMvia  Railroad  &  Banking  Oo. 
T.  Walker,  (Oa.)  ISU  E.  fill. 


BAPE. 

Instraotions. 

1.  Where  the  eridenoe  shows  the  oonsumma- 
Uon  of  the  offense  of  rape,  it  is  not  Incumbent 
on  the  oonrt  to  charge  the  Jury  on  the  minor  of- 
fense Of  an  aasanlt  with  intoit  to  rape.— Berry 
T.  State.  (Oa.)  18  S.  B.  090. 

Assanlt  with  intent  to  rape. 

3.  On  a  prosecution  of  a  physician  for  assault 
with  intent  to  rape  on  a  girl  17  years  of  age,  in 
that  he  took  improper  UberUes  with  ber  person, 
an  instruction  that  it  he  attted  in  good  faith  aa 
a  physician,  and  did  what  he  did  aa  socb,  he  !• 
not  guilty,  "otherwise  be  is  gnil^, "  la  errone' 
ODS,  aa,  if  she  consented  to  the  taking  of  the  lib* 
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ertles,  understanding  that  he  was  not  acting  In 
good  faith  aa  a  physician,  then  he  was  not  gnUtir. 
— 8tate  V,  Nash,  (N.  C.)  18  8.  B.  874. 

8.  Under  Code  N.  a  S  987,  providing  that 
whoe  no  deadly  weapon  us  b«an  osed,  and  no 
serloQa  damage  dona,  the  punlahment  in  oases  of 
assault  shall  not  tsxoeed  a  fine  of  t50  or  SO  dt^s' 
imprisonment,  provided  that  this  shall  not  apply 
to  caaea  of  aaaault  with  intent  to  commit  rape, 
on  a  ooDvictlMi  of  a  simple  aaaanlt,  where  there 
la  no  evldenoe  of  bodily  pain,  there  can  be  no 
greater  punishment  than  therein  presoribed, 
utongh  the  indictment  was  for  assault  with  in- 
tent to  oommit  rape.— State  t.  Nash,  (N.  C.)  18 
B.  E.  874. 

4.  nwoomnKuwealth'sevldenoeshowedthat 

(he  prosecutrix  and  defendant  were  employed  as 
ooolra  at  the  same  hotel.  Defendant  made  an  In- 
decent proposal  to  ber,  which  she  rejected.  A 
few  nignta  thereafter  ahe  was  awakened  by  a 
man  in  her  room,  who  pathls  hand  tmjier  person, 
and  who  said  he  was  going  to  do  what  he  cam* 
to  da  The  prosecutrix  reocmlMd  defendant,  and 
began  to  scream,  when  doendant  choked  her. 
Her  acreams  aroused  another  servant  in  tlie  same 
room,  who  lit  a  lamp,  when  defendant  escaped, 
field,  that  the  evldenoe  was  sufficient  to  snpp<xt 
a  verdict  of  guilty,  though  defendant  and  several 
of  his  witnesses  testified  to  an  alti>t-~Cunning^ 
ham  T.  Conmionwealth,  (Va.)  18  8.  B.  SOS. 

 Indictment. 

6.  Under  Code  Va.  %  8S88,  which  provides 
that  every  person  who  attempts  to  commit  an 
offense,  '*ana  in  snchattempt  doesanyacttowards 
its  oommiarion, **  shall  be  punished,  etc.,  an  in* 
diotment  for  aa  attempt  to  commit  a  rape  must 
aver  the  act  or  acts  done  by  defendant  towarda 
the  commission  of  the  crime.  — Cunningham  r. 
CommonwealUi,  (Va.)  18  8.  K  800. 

0.  An  Indictment  for  an  assault  with  intent 
to  rape,  which  alleges  that  defendant  violeatly 
and  feloniooslvmade  an  assault  on  a  female,  ana 
feloniously  did  attempt  to  ravish  her  and  carnal- 
ly know  her,  ^inst  oer  wlHand  by  force,  suffl- 
clently  charges  an  act  done  towards  the  commis* 
sion  of  the  offense. — Cunningham  y.  Common- 
wealth,  (Va.)  18  8.  £.  809. 

Batifioation. 

Of  agenVs  acta,  see  Prlncfptil  and  Agents  ^ 
Sunday  contract,  see  Sunday,  2. 

Beal-Estate  Agents. 

See  .SVictora  and  Broleera. 

Beaaonable  Doubt. 

See  Crlmlnat  X>aw,  48,  M. 


Appointment. 

1.  Where  the  court  appointed  two  receivers, 
the  mere  fact  that  one  of  them  was  attorney  for 
complainant  will  not  be  deem^  an  abuse  of  dis- 
cretion, where  the  other  was  attorney  for  defend- 
ant.—Shannon  V.  Hanks.  (Va.)  IS  8.  E,  437. 

3.  After  a  decree  In  an  action  to  subject  prop- 
erty fraaduleoUy  conveyed,  a  reoelTor  may  be 
appointed,  though  not  prayed  In  the  bill,  where 
the  oiroumstances  Justify  It.— 8hannon  v.  Hanks, 
(Va.)  13  8.  E.  437. 

8.  Where  it  is  clear  teom  the  evldenoe  and 
admissions  of  the  parties  that  it  is  a  case  where 
a  receiver  stiould  be  appointed,  and  that  defendant 
is  insolvent,  and  all  the  property  must  be  sold  to 
pay  the  debts,  an  order  appolntiug  receivers,  and 
directing  them  to  sell  all  the  property  of  deiend* 
ant,  is  proper.— 8.  C.  Forsaith  Mach.  Co.  t.  Bojf 
Uilla  Lumber  Co.,  (N.  a)  18  H.  E.  869. 

4.  A  petition  by  tlia  vendora  of  goods  agaimrt 
an  Insolvent  pnrohaaar,  alleging  baud  in  the 
purcbaae,  and  repudiating  ttie  oootraot  «A  sals 
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on  that  aoooQQt,  has  equity  on  whtcb  to  prooeed 

to  recl^m  the  (roods  or  their  proceeds  Id  the 
hands  of  such  purchaser,  wbether  the  term  of 
credit  has  expired  or  not,  and  in  such  case  a  re- 
ceiver may  be  ai^lnted  to  take  charge  of  money 
and  books  of  aoisoont.— Martin  v.  Barvwyn,  (0«.} 
18  S.  E.  958. 

6.  In  a  salt  by  creditors  of  an  Insolvent  firm 
for  a  reoeiver  and  an  injunction,  and  to  set  aside 
a  conveyance  by  the  firm  of  all  its  property  to 
one  creditor,  though  such  conveyance  is  fraudu- 
lent  aa  to  the  other  creditors,  yet  tf  the  purchas- 
ing creditor  !■  solvent,  and  the  complaining 
creditors  are  withodt  judgments  or  other  liens, 
and  have  no  claim  to  the  proper^  by  reason  of 
fraud  in  the  creation  of  their  demands  or  other- 
Wise,  an  Injunction  should  not  be  granted  nor  a 
receiver  appointed.— Stlllwell  t.  Bavann^  Qro- 
oeary  Co.,  (Ga.)  18  S.  E.  068. 

0.  In  a  salt  by  creditors  of  an  insolvent  Arm 
for  a  receiver  and  an  injunction,  and  to  set  aside, 
an  fraudulent  as  against  them,  a  conveyance  by 
the  firm  of  all  Its  property  to  a  single  creditor, 
who  Is  solvent,  where  the  property  is  perishable 
and  hard  to  keep,  it  Is  error  to  appoint  a  receiver 
unconditionally,  without  offering  such  creditor 
the  alternative  of  giving  bond  or  security,  either 
tor  the  forthcoming  of  the  property,  or  for  the 
proceeds.— StiUweU  r*  Savannah  Grocery  Co., 
(Qa.)  18  a  B.  963. 

Appointment— Of  partnership. 

7.  Whereareoelverof  the  aaseta  of  a  partner- 
ship was  appointed,  and  the  failure  of  the  Judge 
to  appoint  a  member  of  the  firm  suoh  receiver 
is  assigned  as  error,  and  it  appears  that  no  re- 

Saest  was  made  to  him  that  such  member  should 
B  so  appointed,  tals  action  is  not  auMect  to  re- 
Tiew.-Suiey  t.  Taylor,  (Ga.)  18  S.  E.  S88. 

8.  Where  a  judge  appointed  as  receiver  of  an 
insolvent  tirm  a  proper  person,  who  was  the  choice 
of  a  large  majority,  in  amount  and  number,  of  tbe 
creditors,  and  no  good  reason  appeared  why  he 
should  have  appointed  another  person  at  the  in- 
stance of  a  single  creditor,  whose  claim  against 
tbe  firm  was  comparatively  small,  such  action  will 
not  be  disturbed  on  appeal.— Jaooby  v.  Eiealing, 
(Ga.)  13  H.  E.  lei. 

 Of  real  property. 

9.  Where  defendant.  In  an  action  to  cancel  a 
mortgage,  sets  up  In  his  answer  a  release  by 
plaintiff  of  all  his  interest  In  tbe  mortgaged  land, 
and  refers  to  tbe  book  and  oage  of  the  record  of 
the  release;  and  plaintiff  denies  that  he  released 
or  intended  to  release  his  interest  in  the  land, — 
such  denial  raises  no  issue  as  to  the  execution  of 
the  release,  but  therecord  thereof  is  prima  facie 
evidence  that  plaintiff's  interest  has  been  con- 
veyed to  defendant,  and,  plaintiff  being  in  pos- 
session, defendant  Is  enutled  to  the  appointment 
Of  a  receiver.— Lovett  t.  Slocomb,  (N.  C.)  18  8. 
B.  893. 

10.  W,  conveyed  land  to  H.,  and  took  a  deed 
Of  trust  to  secure  notes  for  the  purchase  money. 
After  some  of  the  notes  were  paid,  a  second  deed 
of  trust  was  given  on  the  same  property,  to  se- 
cure the  notes  remaining  unpaid.  Default  was 
made  in  the  payment  of  one  of  these  notes,  and  the 
trustee  was  requested  to  sell  under  the  last- 
named  deed  of  trust.  Duriog  the  pendency  of 
the  advertisement,  H.  confessed  a  Judgment  to 
his  father  for  over  td,000,  which  was  docketed. 
On  the  day  of  sale  the  father  was  present,  and 
publicly  announced,  through  bis  attorney,  that 
his  Judgment  was  a  lion  upon  said  property,  and 
entitled  to  prtcrlty;  and  the  land  was  bid  off  by 
tbe  father  for  M,900,  but  he  failed  to  pa^  the  pur- 
chase money,  claiming  that  he  was  entitled  to  It 
br  virtue  of  his  Judgment  Tbe  trustee  filed  a 
bill,  supported  by  afHdavits,  setting  forth  these 
facts,  and  alleging  that  H.  was  insolvent,  and 
had  t>een  allowing  the  land  to  run  down,  and 
was  cultivating  it  In  a  wasteful  and  destructive 
manner.  Held,  that  a  receiver  was  properly  ap- 
pointed to  take  charge  of  the  land,  and  to  rent 
and  preserve  the  same,  until  the  conflicting 


claims  asserted  could  be  adjusted.— Da  nlap  v. 
Hedges,  (W.  Va.)  18  8.  E.  656. 

11.  The  fact  appearing  from  tbe  commission- 
er's report  that,  independent  of  the  land  sought 
to  be  subjected,  tbe  annual  value  of  defendant*9 
real  estate  la  onlyabout  9300,  and  the  Hens  there- 
on amount  to  about  130,000,  jusUfles  the  appoint- 
ment of  a  receiver.  — Bbannon  v.  Watiir*.  (Va.)  IS 
8.  E.  487. 

 Qaeations  considered. 

12.  In  disposing  of  the  motion  for  a  receiver, 
the  court  properly  declined  to  pass  on  qnestions 
of  fraud  raised  by  the  pleadings — 8.  C.  Forsaitli 
Mach.  Co.  V.  Hope  Mills  Lumbw  Co..  (H.  C)  18 
8.  B.  869. 

Bonds — Beleaae  of  surety. 

18.  Where  the  court,  at  the  instanoeof  a  par^ 
to  the  case,  requires  a  receiver  to  execute  a  new 
bond  in  the  same  penalty  and  conditioned  as  the 
old  bond,  tbe  new  bond  will  not  operate  to  dis- 
charge tne  surety  on  the  old  bond  from  limbility 
for  futore  de&nlts  of  tbe  reo^ver,  in  the  ab- 
sence of  droumstsnces  to  show  that  the  second 
bond  was  intended  as  a  substitute  forrather  than 
as  supplemental  to  the  first.— Stewart  t.  Johns- 
ton, (Ga.)  18  a  E.  268. 

Ordera  of  court. 

li-  Where  defendants  did  not  consent  that  the 
court  should  direct  the  receivers  to  pay  certua 
Judgments,  admitted  to  be  Just  and  valid,  it  was 
error  to  order  their  payment— 8.  C  Forsaitb 
Mach.  Co.  T.  Hope  ICilJa  Lumber  Co.,  a)  U 
8.  E.  869. 

15.  In  an  action,  against  a  cigar  and  tobacco 
dealer  by  a  creditor  who  has  sold  him  tobacco 
and  cigars,  to  recover  tbe  articles  sold,  or  tbe 
proceeds  thereof,  and  for  a  receiver,  an  order 
appointing  the  receiver  is  sutDoiently  specific  in 
its  descriptionas  to  notes  and  books  of  account  to 
be  turned  over  to  him  which  speoiiias  them  as 
"the  books,  notes,  and  accountaof  all  kinds  of  the 
said  defendant  in  the  business  of  selling  idgars, 
snuff,  tobacco,  and  other  goods. Uartln  T.  Burg- 
wyn,  (Ga.)  18  S.  E.  95S. 

Beoonvention. 

See  Set-Off  and  CoMmter-Vlaim, 


RECORDS. 

Estoppel  by,  see  Estovpel,  3. 
Of  chattel  mortgage,  see  Chattel  MorUjagea,  4. 
deed,  see  Deed,  11-10. 
sheriff's  deed,  see  Judicial  Sale*,  10. 
On  appeal,  see  Appeal^  19-89,  78,  74. 

change  of  venue,  see  Criminal  Lavf,  9. 
Public  records,  certified  copies  as  evldenoe,  see 

Evtctenee,  83,  34. 
Registration  of  voters,  right  to  malce  copies,  see 
Elections  and  Voters.,  2. 

Amendment. 

1.  ifnder  Code  Ga.  t  203,  which  empowers 
every  court  to  amend  its  own  records  so  as  to  make 
them  conform  to  tho  truth,  the  records  of  the 
board  of  countr  commissioners,  when  they  fail 
to  speak  the  tnitb,  may  be  corrected  by  an  order 
nunc  pro  tunc- Foster  v.  Foster,  (Ga.}13S.  B. 
558. 

Establishment  of  lost  records. 

2.  Under  Act  Ga.  Oct  83,  1887,  which  pro- 
rides  the  prooedore  by  which  lost  rscords  may  be 
establiahed,  and  which  empowers  the  auditor  ap- 
pointed to  hear  the  evidence  to  summon  witness- 
es, and  compsl  the  production  of  books  and  pa< 
pen,  under  suoh  rules  and  r^oladons  as  are  now 
practiced  in  conrts  of  law  In  this  state, "  a  wit- 
ness cannot  be  oompelled,  by  a  subpama  ducen 
tecum,  to  make  discovery  of  the  contents  of  lost 
publloreoords  in  a  prooeedingto  establish  a  copy 
of  suoh  records,  where  the  pleadiogii  for  the  pur- 
pose do  not  aih^  or  set  out  anything  whatever 
as  the  specifio  oontents  to  be  proved.— Ex  parte 
Calhoun,  (Ga.)  U  &  E.  6M. 
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5.  In  proceediDgB  to  eatabllah  lost  oonnty 
Tecords,  the  seiiretary  and  treaBarer  of  a  private 
abstract  company  is  not  bonnd  to  0007  a  sub- 
pcma  duces  tecum  calling  on  him  to  produce 
■■all  the  ubstract  books  at  the  oompaDy,  In  which 
appear  the  ahstracta  of  Deed  Boolu  B,  P,  and  H, 
and  Mortffago  Book  E, "  sinoe  such  information  Is 
ralaable,  and  its  disolosure  Is  not  songht  as  tes- 
timony for  the  proof  of  any  alleged  fact,  bat  as  a 
substitute  in  the  flrst  Instance  for  the  allegation 
of  facts  unknown,  or  not  known  sufficiently  to 
enable  the  plaiattff  to  set  them  forth  oonform- 
ably  to  general  laws  applicable  to  pleading. — 
Bx  parte  Calhoun,  (Ga.)  13  S.  E.  6M. 

Bedemptloa. 
Fnm  tSHale,  see  IVizatlon,  IS. 

Tb  master  Sn  cbanoery,  see  JEguttv* 

-Wlien  granted. 

1.  Code  ClTil  Froc  S.  a  f  998,  provides  that 
the  court  may,  upon  applioatioa,  or  of  Its  own 
motion,  except  where  tba  Investigation  will  re- 

§aire  the  doMslon  of  dtffionlt  Questions  of  law, 
Ireot  a  reference,  "where  the  tnal  of  an  issue  of 
fact  shall  require  the  examination  of  a  long  ac- 
oooot  on  dther  side. "  Held  that,  in  an  aotion  to 
wt  aside  a  deed  and  mortease  upon  the  grotmds 
of  fraud,  where  tha  court  beard  statements  of 
oonnsel  npon  the  nature  of  the  case,  which  state- 
meats  ace  not  in  the  record,  and  made  an  order 
of  reference,  it  will  be  presumed,  upon  appeal, 
that  the  statementa  showed  that  there  was  along 
account  InTolved.— iFergnsom  t.  Hacrlson,  (B,  C.) 

 OtdeotloiM  to  refbrenoe. 

%  Where  one  appears  before  an  auditor  at 
the  time  and  place  nzed  for  a  hearing,  and  moves 
to  continue  the  same,  whioa  is  granted,  he  can- 
not thereafter  at  the  hearing  object  for  the  first 
time  to  the  auditor  taking  the  testimony  npon  the 
ground  that  the  place  fixed  was  outside  of  the 
county  where  the  suit  was  ponding.— Perseveranoe 
Hin.  Co.  T.  Blsaner,  (G^)  IS  8.  E.  461. 

Powers  of  referee. 

8.  Where  an  action  against  the  sureties  of  an 
administrator  has  been  referred  to  an  auditor  to 
find  who  were  the  heirs  of  the  intestate,  the  au- 
ditor has  no  authority  to  investigate  the  ques- 
tion of  the  administrator's  solvency  or  insolv- 
ency, or  of  the  time  when  he  became  insolvent 
— UoUMion  T.  Paris,  (Ga.)  18  8.  S.  672. 

4.  It  was  proper  for  an  auditor  to  refuse  to 
suspend  a  hearing  until  the  evidence  of  plain- 
tflE  was  transoFicied,  so  that  defendant  might 
make  a  motion  of  nonsuit,  as  an  auditor  cannot 
graot  a  nonsuit.— Perseverance  Min.  Co.  t.  Bls- 
aner, (Oa.)  18  8.  E.  461. 

6.  Ad  auditor  cannot  hear  and  determine  a 
demurcCT  to  the  declaration.  Suoh  pleading  can 
only  bu  filed  In  the  court  where  the  cause  la  pend- 
ing -Perseverance  Min.  Ca  r.  Biaaner,  (Qa.)  U 

Bepon  and  findings. 

6.  An  auditor's  finding  that  the  court  had  ]u- 
iladiotion  is  Immaterial  wlien  no  auoh  issue  is 
raised  by  the  pleadings  in  the  superior  court— 
Ferseverance  Hin.  Ca  t.  Bisanw,  (Oa.)  IS  S.  E. 
461, 

 Exceptions  and  objeotionB. 

7.  Under  Code  OIvll  Proo.  N.  C.  f  488,  giving 

Jilaintiil  a  right  to  except  to  a  referee's  report, 
t  is  the  dnty  of  the  superior  court  to  consider 
the  exceptions,  both  as  to  findings  of  fact  and  con- 
olQsionsof  law,  and  pass  Judiolallyonthe  report 
—Miller  V.  Qroome,  (K.  a)  18  8.  E.  84a 

8.  Where  an  auditor's  report  has  been  reoom- 
nltted  for  further  findings  on  the  Joint  exo^ion 
«f  both  defendants,  and  the  supplemental  report 
liaa  be«B  avMpted  to  by  only  one  of  thorn,  tbo 


court  at  the  trial  may  permit  the  other  defend- 
ant to  Join  In  the  exceptions,  under  Code  6a.  | 
4308,  which  provides  that  an  auditor's  report 
shall  be  subfeot  to  exceptions  for  such  time  as 
the  court  may  allow,  ana  that  the  time  may  be 
extended  in  the  discretion  of  the  court— Mo- 
Mahon  v.  Paris,  (Qa.)  13  S.  B.  672. 

9.  tvnere  plainailb  omitted  to  file  exceptions 
to  tne  referee's  report,  but,  at  a  term  when  a 
final  amended  report  nndw  a  re-reference  was 
filed,  filed  a  motion  in  writing  embracing  speci- 
fied objections  to  suoh  report,  having  all  the  effect 
of  exceptions  thereto,  and  no  objection  is  made 
by  defendant  Uie  hearing  and  overruling  of  such 
motion  cures  any  Irregularity  as  to  the  time  of 
filing  same.— Borers  T.  Bank  of  Oxford,  (K.  a) 
18  a  E.  246. 

Judgment  on  report — AppeaL 

10.  A  Judgment  overruling  exoepttoos  to  an 
auditor's  report,  and  not  excepted  to  pendente 
lite,  as  requirea  by  Cooe  Cta.  i  4354,  nor  witnhi 
80  atsB  after  its  rendition,  as  required  by  seo- 
Hcn  ^sa,  is  not  open  to  review  and  reversal  by 
the  supreme  oonrt— Van  Felt  r.  Home  Boildlnc 
ft  Loan  Ass>n,  (Ga.)  18  B.  B.  074. 

Beformatiozu 

Of  oontraots,  see  Equity,  8, 4. 

BefresMiis*  Memozy* 
Of  witness,  see  IFUness,  14. 

Behearlnff. 

On  appeal,  see  Appeal^  41,  42. 

Belease  and  Disoharge. 

See  Compromise,*  Payment. 
Of  mortgage,  see  Jf  orftmes,  7. 

snretj  on  appeal-binia,  see  Appeal,  90. 

KEUGIOUS  SOGEEITIES. 

Assessment  of  property  for  pnbllo  impmnremeotSi 

see  Munidpal  Ci)rpomtion»,  10. 
Condemnation  of  ohnroh  property  1^  railroad,  ses 

EminerU  Domain,  L 

Power  of  membWB  to  Und  chnroli. 

A  deed  from  oertaln  members  of  a  churdb, 
who  had  no  authority  to  make  the  same,  purport- 
ing to  convey  to  a  railway  company  a  right  of 
way  over  land  belonging  to  the  onuroh,  does  not 
auUiorize  the  company  to  take  such  land  for  the 
purpose  designated  in  said  deed,  where  the  trans- 
actitm  is  afterwards  repudiated  by  the  church, 
and  the  consideration  paid  by  the  railway  com- 
pany is  returned  to  it— Macon  ft  A.  Bj.  Ca  T. 
Riggi,  (Oa.)  18  &  E.  812. 

Bemandment. 

Of  case  to  trial  court,  see  .appeal,  OB-06. 

BEMOVAIi  OF  CAUSES. 

Time  of  applioation. 

1.  Under  St.  U.  8.  1885-87,  pp.  668,  864,  1 8» 
allowing  an  application  to  remove  a  oasae  from 
a  state  court  to  the  United  States  olnmlt  court 
to  be  made  at  the  time,  or  at  anytime  before,  de- 
fendant la  repaired  by  the  laws  of  the  state,  or 
the  rule  of  the  state  oonrt  to  answer  or  plead  to 
the  declaration  or  complaint;  and  Code  Ga.  f  8810, 
allowing  defendant  to  plead  at  any  time  befcve 
final  Jadbment  where  the  oase  is  one  oommenoed 
by  attaohment,— anapplloaUou  made  to  remove  a 
case  commenced  by  attachment  at  anytime  befOTS 
final  judgment  Is  not  too  late  where  defendant 
has  filed  no  plea.— Southern  Fso.  Oa  T.  BtewarL 
(Ga.)  18  S.  B.  8S4. 

fl.  A  stipulation  by  which  plalntlfl  in  attsidi- 
ment  agrees  to  dlipenao  with  bond  w  a  OMuUtton 
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to  dluolriDff  the  attaohment,  ana  the  defendant 

agrees  to  be  bound  by  any  Jadmnent  rendered  In 
the  state  court  as  if  he  were  within  the  jurisdic- 
tion of  said  court,  and  had  been  peisonally 
served,  will  not  estop  defendant  from  exercising 
the  right  of  removal  to  a  federal  court  on  the 
ground  of  dlveru  citizenship;  nor  does  the  case 
cease  to  be  an  attaohment  case,  and  become  on 
the  same  footing  as  an  ordimu-y  action,  so  as  to 
flange  the  time  for  applying  for  remorat— 
Southern  Fao,  Co.  v.  Btewart^  (aa.}lS  &  B.  894 

Bent. 

See  Landlord  and  Tenant,  8-7. 

BEFLBVnr. 

When  lies. 

1.  A  mare  was  delivered  to  a  horse  tndner, 
who  agreed  to  keep  and  train  her.  and,  when  re- 
qaested  by  the  owner,  to  exhibit  her  speed  In  the 
presence  of  witnesses.  She  was  then  to  be  sold, 
and  the  trainer  paid  out  tji  the  latKseeds.  ^Hioagh 
•ereral  times  requested  to  display  her  speed  as 
agreed,  the  trainer  refused  to  do  so.  Held,  that 
the  owner  could  recover  possession  of  the  mare 
without  tendering  the  trainer's  charge.— Barrin- 
ger  T.  Burns,  CN.  C.J  13  S.  £.  148. 

Ownership  of  property. 

3.  In  an  action  by  a  husband  uid  wife  andW. 
to  recover  certain  property  belonging  to  the  wife 
and  W.,  it  was  immaterial  wbether  the  property 
belonged  to  the  wife,  or  to  her  and  W.  as  part- 
ners, or  to  W.  individually.^Blake  T.  Biookley, 
<N.  C.)  13  S.  B.  786. 

AfBdavit  of  claim. 

3.  In  a  oiaim  and  dellTery  action  instituted 
1>y  "J.  H.  S.,"  an  affidavit  of  claim  slgn^  "J. 
H.  S.,  perD.  H.  S.,"  Is  snfScieot,  under  Code 
17.  C.  i  S33,  which  provides  that  such  affidavit 
shall  be  made  "by  the  plalntilf  or  some  one  in 
fais  behalf.  "—Spencer  v.  Bell,  (H.  C  )  18  B.  K 
704. 

Damages. 

4.  Inhere  only  one  witnoM  tesUfiod  as  to  the 

value  of  the  property  claimed,  it  was  error  to  re- 
fuse to  charge  that,  If  the  Jury  believed  the  testi- 
mony of  that  witness,  they  should  accept  his  val 
nation. —Spencer  v.  Bell,  (N.  C.)  13  Q.  E.  704. 

5.  Code  N.  G.  f  431,  provides  ^at,  in  an  ao- 
tlon  for  the  recovery  of  personal  proper^,  Judg- 
ment for  the  plaintiff  may  be  for  the  recovery  of 
possession,  or  for  the  value  thereof,  in  oase  a 
delivery  oannot  be  hod,  and  the  damages  for  the 
detention.  Held,  in  an  action  to  recover  cer- 
tain com,  alleged  to  be  worth  $45,  that  a  Jddg- 
inent  decreeing  that'*plaintiff  recover  of  the  de- 
fendants the  sum  of  960,  the  value  of  said  com, 
to  be  disoharged  upon  the  payment  by  the  de- 
fendants to  the  plaintiff  of  the  sum  of  133.86,  with 
Interest  thereon, "  was  unauthorised,  where  the 
only  finding  of  fact  by  the  Jury  was  that  the  com 
was  worth  fSa—Bpencer  v.  Bell,  (N.  O.)  18  8.  Ei. 

m 

Bond. 

0.  b  a<61alm  and  delivery  action,  an  nndertah- 

Ingof  plaintiff  for  delivery  of  the  property,  which 
is  signed  by  neither  plaintiff  nor  his  sureties,  but 
vhi^  contains  a  Justlflcatton  signed  by  each  sure- 
tgr,  in  which  bemakesoatb  that  he  is  worth  a  cer- 
tain sum  above  his  liabilities  and  exemptlons^can- 
not  be  objected  to  on  the  trial,  under  Code  17.  0. 
I  325,  which  provides  that  if  the  defendant  fall, 
within  tbree  days  after  the  service  of  the  affi- 
davit and  unaertaking,  to  give  notice  that  he 
excepts  to  the  sufficiency  of  the  sureties,  he  shall 
be  deemed  to  have  waived  all  objection  to  them, 
--apencer  v.  Bell,  (N.  C.)  18  8.  B.  704. 

.  What  oonstltatea  breach. 

7.  After  a  court  has  adjudged,  withontappeal 
being  taken,  that  It  had  no  JurisdicUcm  of  a  re- 

E levin  suit,  ite  order  that  the  property  replevied 
•  leturaed  is  void,  and  non-oompninoa  UMce- 


with  constitotes  no  breatdi  of  the  bond  oondl- 
Uoned  fbr  a  retnm  of  the  pnmrty  If  a  retnn  bo 
adjodgod.— Elder V.  Oreetie,  (B.  O.)  U&  X.  m 

KwicliHrion. 

Of  contract,  see  EqitUVy  IL 
sale,  see  Sale,  ia-14. 

Bes  Oestaa. 

Bee  CMmfnol  Law,  83;  Evidence,  20l 

Bes  Judicata. 

B60  Judgment,  4-18. 

Besnltlng*  Trosts. 

See  Tnttfte,  8-7. 

Hetrospeotlve  Jmwb, 

Bee  Constitutional  Law,  7, 8. 

Of  prooess,  see  Wrttg,  7, 8. 

Beview. 

Bin  of,  see  JSqttUy,  16, 17. 

On^^peal,  see  Appeal,  48-78;  Crimbua  Lam, 

Bevocatloii* 

Of  license,  see  Licmiee,  8. 
power,  see  Pouurt,  V 

Rlg^ht  to  Open  and  dose. 

See  Trial,  IL 

BIFABIAN  BIGHTS. 

See,  also.  Waters  and  Watet^Courses. 
Waters  as  boondaries,  see  Boundartet,  X, 

Extent. 

Righ'a  of  riparian  owners  of  land  on  flks 
Ohio  river  extend  te  low-water  mark.— Brown 
Oil  Co.  V.  Caldwell,  (W.  Va.)  18  8.  K.  481 

Biflks  of  Employment. 

See  Matter  and  Servant,  29-4L 

Blven. 

Bee  Riparian  RigTitM ;  Waters  and  Water-  CourM» 


Beads. 


Sea  H<0hwav>> 


BOBBBBY. 

By  Intimidation. 

1.  In  Georgia,  robbeiy  by  intimidation  is  a  f«t> 
ony.— Lampkin  v.  State,  (Oe.)  18  B.  E.  Stt. 

Indictment. 

8.  Robbery  by  force  and  robbery  bylntlmlds^ 
tion  are  not  two  offenses,  bat  different  grades  ol 
the  same  offense,  and  boih  may  be  charged  la 
the  same  count.— umpUn  Bme,  (Oe.)  U  &  & 
533. 

Eviden<». 

8.  On  a  trial  for  robbing  a  woman  M  10: » 
o'clock  at  night,  as  she  was  on  her  way  from  a 
depot  carrying  her  vaUse,  the  testimony  of  a  po- 
liceman, offered  bf  the  defense,  tbat  he  bad  seee 
a  oolorea  man  la  the  yard  of  the  xaUnwd  at  > 
o*olO(dc  tm  OiB  fbllowiog  morning,  wet  tmleffaBi^ 
and  properly  endnded.— TbompMA  v. 
weAla^  (Ve.)  U  S.  B.  80k 
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4.  On  Indictment  for  robberr,  althoagh  tha 
pnwecator  was  intoxloated  when  robbed,  it  .Is 
not  competent  evidence  lor  accused  that  three 
Bights  iffevloiu  thereto  he  was  In  a  certain  sa- 
loon intoxicated,  and  complained  that  two  men 
were  trying  to  rob  him.  bat  that  he  was  prepared 
for  them,  and  only  carried  two  or  tliree  dollars 
With  him,  either  to  discredit  the  prosecutor, 
where  he  has  testified  that  he  did  not  go  to  the 
saloon,  aiid  did  not  make  the  statements  attrib- 
uted to  him.  nor  as  tendlne  to  show  that  he  was 
In  a  state  of  drunkenness  for  several  days  prior 
to  the  alleged  robbery,  and  while  In  that  state 
was  an.ler  the  delusion  that  he  was  being  robbed. 
— Lampkin  T.  State,  (Ga.)  18  8.  B.  698. 


SAIiSL 

See,  also.  Judicial  Salea;  Vendor  and  Vendee. 
By  executors  and  administrators,  see  Sxecuton 

and  Admlnigtratorg,  19-25. 
Foreclosure  sale,  see  Mortgages,  11~H. 
For  Qon-pasrment  of  taxes,  see  TaseaHont  9. 
Of  ward's  realty,  see  OuardUin  and  Wardt  8-C 
Under  execution,  see  Execution,  17. 

What  coxutitntes. 

1.  Where  one  seeds  goods  to  aaotber  as  iinder 
•  sale,  and  at  the  same  Ume  sends  a  bill  there- 
for, and  the  goods  and  bill  reach  him,  whether  he 
ordered  the  goods  or  not,  he  will  be  regarded  as 
a  purchaser,  nnless  within  reasonable  time  he 
either  returns  the  goods,  or  notifies  the  sender 
that  he  will  not  accept  them.  —  Thompson  r. 
roiulass,  (W.  Va.)  18  S.  E.  1015, 

3.  Where  one  sends  floods  to  another,  as  on  a 
•ale,  and  the  latter  disclttims  to  bare  purchased 
them,  bnt  permits  a  third  person  to  take  them, 
and  convert  them  to  his  own  use.  he  will  be  lia- 
ble as  purchaser;  and  this,  notwithstanding  he 
may  have  al  lowed  them  to  be  taken  by  mistake.  — 
Thompson  t.  Douglass,  (W.  Va.)  18  S.  E.  1016. 

The  oontraot. 

8-  A.  written  offer  to  seil  defendant  100  tons 
of  fertilizer,  "with  the  privilege  of  200  tons  more 
at  the  same  price  it  In  stock  uusold,  or  when 
wanted"  by  defendant,  was  made  by  plaintiff's 
salesman,  snbjeot  to  approval  by  tdalntlfl's  gen 
eral  agent,  and  was  returned,  indorsed  "Ap- 
proved" by  the  general  agent,  with  a  letter, 
written  by  his  direction,  stating  that  the  contract 
for  100  tons  was  approved,  but  that  plaintiff  could 
not  now  promise  to  supply  more  than  that.  Beid, 
that  the  court  properly  charged,  in  an  action  for 
the  price  of  the  100  tons,  that,  if  the  offer  was 
approved  by  the  general  agent,  and  the  letter 
written  by  his  direotlon,  and  the  two  were  sent 
together  to  defendant,  the  original  offer  and  the 
letter  constituted  the  contract  between  the  par- 
ties.—Atlantic  Phosph^  Co.  T.  Sullivan,  (S.  C.) 
18  S.  B.  689. 

4.  Where  a  person  writes,  **Please  send  me 
the  following"  goods  promptly,  on  his  letter-head 

Bkper,  the  printed  part  of  which  rcukds,  "(General 
erchandise  Brokw  "  "CkinslonmentB  solicited.'* 
and,  after  receiving  the  goods,  assigns  tbem,  the 
letter,  together  with  the  printed  letter-head,  is 
competent  evidence  to  go  to  the  jury  on  the  ques- 
tion whether  the  goods  were  sold  or  consigned  to 
the  person  ordering  them.— Simpson  T.  Fegram, 
QX,  C.J  13  S.  E.  7. 

 Damage  for  breach. 

6.  Plaintiffs  having  sold  defendants  bacon, 
to  be  paid  for  on  delivery,  shipped  it,  and  drew 
on  them  a  draft  payable  on  demand,  irhlch  was 
presented  for  payment  before  arrival  of  the  ba- 
con. Payment  was  refused  by  defendants,  and 
on  arrival  of  the  bacon  they  refused  to  accept  It 
on  the  ground  that  plaintiffs  had  violated  their 
contract  in  demandiuf  payment  before  the 
.  money  was  dne.  PlainUfls'  agent  thereupon  sold 
the  bacon  for  the  best  price  that  conld  be  ob- 
tained. Held,  that  defendants  were  liable  to 
plaintiffs  for  the  difference  between  the  contract 
prioeand  the  net  proceeds  of  the  bacon.— Mc- 
GkMrd  T.  I«idl«7,  (Cte.)  18  S.  B.  S09. 


6.  Jn  an  action  for  the  price  of  a  "ledger, 
Index,  check-books,  and  other  statltmery,  **  It  ap- 
Msred  that  plaintitfb  prepared  the  ortioles  at  de- 
fendant's request.  They  were  only  nsefnl  Ibr  it, 
and  It,  without  cause,  refused  to  accept  and  pay 
for  them.  The  court  charged  that  if  defendant 
ordered  the  goods,  and  plaintiffs  thereby  prepared 
the  same,  and  the  order  was  countermanded 
thereafter,  rlalntlffis  are  entitled  to  damages, 
which  would  be  the  diSffirence  between  the  con- 
tract price  and  present  value;  and,  if  the  goods 
were  of  no  value  except  to  defendant,  the  meas- 
ure of  damages  would  be  the  contract  price. 
Judgment  was  entered  for  plaintiffs.  Held,  that 
there  was  evidence  warranting  the  instructions. 
.Marshal  T.  Haeon  Coon^  Bar.  Banlt  OS.  C) 
18  8.  B.  IBS. 

7.  In  an  action  for  breach  of  a  contract  to  ac- 
cept grain  which  plaintiffs  sold  defendants,  and 
whicm  defendants  refused  to  accept  because  not 
np  to  aample,  bnt  which  they  did  afterwards  ac- 
cept, an  ezoeption  that  the  conrt  charged  that 
the  measure  of  damages  was  the  dlfferenoe  be- 
tween the  contract  price  and  the  net  proceeds  re- 
alized by  plaintiffs  at  an  auction  sale,  whereas 
it  shonla  have  been  the  difference  tratween  such 
net  proceeds  and  the  price  at  the  time  of  such 
acceptance,  could  not  be  sustained,  even  it  well 
taken,  if  defendants  offered  no  proof  of  theprice 
of  such  grain  at  the  time  of  acceptanoQ.  —Woods 
T.  Cramer,  (6.  C.)  18  a  E.  660. 

8.  Where  the  purchaser  of  grain  by  sample, 
after  refusing  to  accept  on  Che  ground  that  It  was 
not  up  to  sample,  agrees  to  accept  it  without  any 
new  arrangement  as  to  price,  he  becomes  liable 
for  the  contract  price,  and,  If  he  afterwards  falls 
to  accept,  and  the  seller  has  to  sell  the  grain  at 
auction,  he  is  lieble  tcthesellerforthedifferencs 
between  the  contract  price  and  the  price  realised 
at  sucb  sale,  together  with  costs  of  storage  and 
other  expenses  nooessltated  by  his  failure  to  oo- 
oept— Woods  V.  Cramer,  (S.  C.)  IS  S.  E.  OOa 

B.  Defendant  claimed  damages        non-com-  • 
pliance  y*v  plaintiff  with  an  offer  to  sell  defend- 
ant 100  tons  of  fertilizer,  "with  the  prlrllege  ot 

tons  more  at  the  some  price  if  fn  stock  un- 
sold, or  when  wanted.*  ileld,  that  the  court 
properly  refused  to  charge  at  defendant's  reouest 
that,  if  [^alntlff  had  on  hand  or  could  nave 
shipped  when  demanded  the  200  tons,  and  failed 
to  do  so,  plaintiff  was  responsible  for  damages 
sustained  by  defendant  because  of  such  fallore, 
—Atlantic  Phosphate  Co.  r.  BnlUvau,  (S.  C)  18 
8.  B.  639. 

Delivery. 

10.  A  chatve  that  if  amercbant  In  Atlanta  or- 
deredsoodsto  oeshippedtohlm  byarallroad  com- 
pany from  Virginia,  delivery  to  me  railroad  com- 
pany by  the  Beller  would  be  delivery  to  the  pur- 
chaser, in  contemplation  of  law.  Is  correct,  in 
the  absence  ot  a  contract  to  deliver  the  goods  In 
Atlanta.— Falvey  t.  lUchmond,  (Qo.)  18  8.  B.  961. 

11.  A  contract  for  the  sale  of  oats,  f .  a  b. 
cars  at  a  given  point,  does  not  contemplate  that 
delivery  to  the  carrier  at  that  point  shall  be  a 
delivery  to  the  purchaser,  where  the  seller  takes 
the  bill  of  lading  to  his  own  order,  and  attaches 
it  to  a  draft  on  the  buyer,  which  he  transmits  to 
a  banker  of  the  city  of  the  buyer's  residence ;  but 
under  such  circumstances  the  fair  inference  is 
that  both  parties  contemplated  delivery  at  such 
city,  and  payment  of  the  price  on  dellTciy.- £r- 
win  V.  Harris,  (Oa.)  18  S.  B.  613. 

Besolsslon. 

13.  In  an  action  by  a  husband  and  wife  and 
W.  to  recover  certain  horses,  the  property  of  the 
wife  and  W.,  it  appeared  that  W.  sold  them  to 
defendant,  to  be  paid  for  In  casb  on  delivery; 
that  by  exhibiting  a  check,  which  he  claltned 
he  would  get  cashed  as  soon  as  a  bank  was  open, 
and  would  pay  for  the  property,  defendant  got 
possession  of  uo  horses,  and  when  W.  demanded 
payment  therefor  defendant  tendered  a  note 
which  he  held  against  W.,  who  refused  to  accept 
It.  Held,  that  this  rendered  the  contract  void- 
able at  the  Instance  of  the  owners. — BlalcftT* 
BlaoUer,  (H.  C.)  18  &  B.  786. 
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18.  In  an  action  to  rAoover  »rtaln  hones,  It 
appeared  that  plalntift  sold  them  to  deCendaDt,  to 
be  paid  for  in  oash  <m  delivery;  that  by  exhibit- 
ing a  cheok,  which  he  claimed  he  wonld  get 
cashed  ai  Booa  as  a  bank  was  open,  and  would 

gj  for  the  property,  defendant  got  possession  of 
a  horses,  and  when  plaintiff  demanded  payment 
therefor  defendant  tendered  anote  whioh  he  held 
against  plaintiff,  who  refused  to  accept  it  Held, 
that  the  gravamen  of  the  fraad  was  in  impress- 
ing plalnWt  with  the  Idea  tiiat  defendant  would 
procmM  the  money  by  means  of  the  oheok,  and 
pay  for  the  horses,  when  In  fact  he  intended  to 
acquire  possession  of  them  and  credit  their  value 
on  the  note;  and  It  is  Immaterial  whether  his  laa- 
goage  was  suoh  as  to  coDvey  the  Idea  that  his 
money  was  on  deposit  In  a  bank  in  R.  or  else- 
Where.— Blalce  v.  Blaokley,  (H.  0.)  18  8.  E.  786. 

14.  Defendant's  representation  that  he  wished 
to  start  the  horses  early  in  the  morning,  his 
traDsferring  them  from  the  road  ordinarily  trav- 
eled to  his  home  to  another  road  not  so  well 
known,  and  his  declaration  before  he  acquired 
possession  that  he  intended  to  play  a  mck  on 
plaintiff,  were  safflclent  to  warrant  a  verdict 
gr^aintifls.— Blake  t.  Blaokley,  CH>  0.)  Ut  B. 

Blghti  of  pnrohaBer. 

15.  Although  machinery  purchased  for  8800  is, 
in  Its  present  condition,  inefBcient  and  worth- 
lew,  yet  where,  by  undisputed  testimony,  it  ap- 
pears that,  by  the  expenditure  of  850,  It -can  Se 
repaired  and  made  to  perform  good  work,  it  is 
not  worthless  so  as  to  entitle  the  purchaser  to 
(g2')*13's?*E°*!^^*"*  it— Trippe  T.  Mcl^ln, 

Failure  to  deliTor  goods. 

16.  On  a  sate  of  five  oar-loads  of  oats  by  sam- 
ple, the  buyer  is  entitled  to  Inspect  the  oats  be- 
fore paving  a  draft  drawn  for  the  price ;  and 
where  the  shipment  embraces  two  oar-loads  only, 
and  the  buyer  refuses  to  pay  the  draft  covering 
the  price  of  these,  upon  the  ground  that  the  cars 
hare  not  arrived,  and  he  has  bad  no  opportunity 
to  inspect,  and  thereupon  the  banker  causes  the 
draft  to  be  protested  for  non-payment,  this  does 
not  Justify  the  seller  in  not  s<nidlng  forward  the 
other  three  can.— Erwin  t.  Harris,  (Qa.)  18  S. 

17.  A  subsequent  purchase  of  the  same  ear- 
loads  of  oats  from  the  broker  of  the  seller  by  the 
purchaser  after  having  for  good  reason  refused 
to  accept  them  under  his  original  contract  to 
purchase,  and  after  the  seller  has  declined  to 
forward  other  car-loads,  as  called  for  by  his 
contract,  is  no  waiver  of  the  right  of  action  for 
tte  breach  of  contract  by  the  seller  in  refusing 
to  famish  tiie  otherear-lDada,— Brwin  t.  Hairia. 
(Oa.)  18  B.  B.  618.  ^ 

Action  for  price. 

18.  In  an  nntion  lor  the  balance  due  on  goods, 
though  defendant  testifies  that  they  were  only 
worth  one  cent  a  pound,  which  amount  he  paid, 
ft  verdict  for  plaintiff  Is  warranted,  where  de- 
fendant admits  on  his  examination  that  the  cou' 
tract  price  was  a  cent  and  a  half  per  pound.— 
Falvey  t.  Bichmond,  (Oa.)  18  &  B.  »1. 

19.  In  an  action  for  the  price  of  machlneft 
defendants  filed  s  counter-claim  for  ptalntifra> 
failure  to  deliver  the  machinery  promptly,  ac- 
cording to  their  contract  Plaintiffs  replied 
that  they  were  merely  defendants*  agents  to  pur- 
ehase  the  machinery  specified,  and  were  in  no 
Wise  responsible  tix  the  delay.  The  evidence 
was  conmcttng  as  to  whether  plaintiffs  were  such 
agents,  or  whether  the  machinery  was  purchased 
directly  from  them.  Held,  that  it  was  error  to 
Instruct  the  ]ury  to  find  that  plaintiffs  had  not 
failed  to  comply  with  their  o(mtraot^Powwa  r. 
Brwin,  (N.  d)  18  8.  B.  908. 

Bona  fide  ptirdbasw. 

90.  A  deed  of  trust,  given  to  secure  creditors 
Of  the  grantor,  who  act  In  good  faith,  and  with- 
ont  notice  either  to  them  or  the  trustee  that  the 
goods  ooDToyed  bj  the  deed  ware  obtained  by  the 


grantor  by  fraud,  will  not  be  set  aside  at  the  salt 

of  the  creditors  from  whom  the  goods  were  so 
obtained.— Oberdorfer     Meyer,  (Va.)  18  8.  & 

758l 

31.  Although  notes  embracing  a  contract  M 
conditional  sale  may  not  have  been  legally  re- 
corded, yet.  If  defendants,  before  they  pimshased 
from  one  who  bought  from  plaintiff,  had  actual 
notice  of  the  retention  of  title  bv  i>la1nt1fr  nr.d 
that  some  of  the  notes  were  unpaid,  fiiedafeotiTe 
recording  is  of  no  conseqiienGe  as  to  them;  Gode 
Oa.,  i  19S6a,  providing  that  the  exlstlnffat*tittea 
and  laws  relating  to  the  recwding  <»  chattel 
mortgsges  shall  apply  to  conditional  sales  of  per- 
sonal property.— Morton  t.  Frlok  Co.,  (Qa.)  18  & 
B.  468. 

Conditional  sale. 

89.  Code  K.  C.  I  isni,  raqnlrlnc  oondltloui 
sales  of  personal  property  to  he  redboad  to  writ- 
ing and  registered,  does  not  render  suoh  sales  In- 
valid as  between  the  parties,  nor  affect  the  reme- 
dies of  the  parties  against  each  other,  unless  It 
is  complied  with;  and.  In  an  action  by  the  seller 
against  the  buyer,  a  note  for  the  purchase  money 
nnav  be  put  In  eridenoa,  although  it  has  not  been 
registered.- Sdmeitaj  t.  Komogay,  (N.  <X)  18  & 
B.  770. 

Sale  on  approraL 

28.  Where  property  la  not  sold  ahaolntely.  bat 
only  delivered  on  approval,  and  the  bayer  nils 
to  signify  his  approval,  or  make  the  pajmeats  re- 

aulred  by  the  oonte«ot,  the  title  11111  remaina  la 
le  seller.— Olasooek  v.  HaselL  ffl.  ai  18  a  B. 
788.  '  ^  ' 

Satis&otton. 

Of  judgment,  see  Judgment,  98^  SOl 

SCHOOLS  AND  SOHOOZr-IIXB- 
TBI0Z8. 

Election— Notice. 

1.  Where  the  advertisement  prescribed  by  Aol 
Oa.  18U9,  pp.  1906, 1806,  providing  for  a  local  elec- 
tion to  determine  whether  a  local  school  should  be 
esUblished,  was  published  once  a  week  for  four 
weeks,  and  the  last  publication  was  inadvertently 
omitted,  but  the  other  three  were  duly  made,  the 
omission  may  be  treated  as  a  mere  irregularity  if 
more  than  two-thirds  of  the  qualified  voters  act- 
ually voted,  and  if  the  result  has  been  acquiesced 
in  until  after  action  has  been  taken  on  the  faith 
thereof  by  which  substantial  rights  have  aiiseiL— 
Irvin  V.  Gregory,  (Qa.)  IS  S.  B.  120. 

Exaction  of  fees  from  papils. 

2.  Under  Const  GHl,  (Code,  |  B80i,)  prorldlng 
that  public  schools  shall  be  free  to  all  children,  a 
municipal  public  school  established  under  a  local 
act  (Acts  1889,  pp.  1305,  1806)  cannot  exact  ind- 
dental  fees  from  recent  scholars. —Irvin  v.  Ores- 
»ry,  (Qa.)  18  B.  B.  180.  ^ 

8.  The  midn  purpose  of  Acts  Ga.  1889,  pp.  isos, 
1S06,  passed  by  the  general  assembly,  and  approved 
by  two-thirds  of  the  qualified  voters  of  a  given 
town,  being  to  establish  and  maintain  a  ^yatem 
of  public  schools  In  the  town,  an  nnoonstiti^ 
tional  requirement  therein,  which  exaota  an  li^ 
oidental  fee  annually  of  all  pupils,  thereby  Includ- 
ing resident  as  well  as  non.resident  pupils,  will  not 
vitiate  the  whole  statute.  If,  as  matter  of  faett 
the  means  otherwise  provided  for  est^lishing  ana 
maintidnlng  the  schools  are  sofBcient,  tiie  law  can 
have  effect,  notwithstanding  the  unconstitutional 
requirement— Irvin  v.  Gregory,  (Ga.)  18  8.  B.  120. 

4.  In  a  local  statute  (Acts  Ga.  1889,  pp.  1300^ 
1806)  authorizing  the  establishment  of  pnbUo 
schools  in  a  town,  a  provision  that  the  local  board 
may  admit  papils  not  residents  of  tbe  town  on  auoh 
terms  as  the  Doard  may  preaorlhe  dose  not  allow 
the  hoard  to  prescribe  terms  which  would  cast  u]^ 
on  the  town  or  its  inhabitants  any  part  of  the  ex- 
pense of  educating  uon-resldeDt  pupils.  Suoh  pa- 
pils oannot  be  received  at  a  less  rata  per  scholar 
than  the  InhabitMitB  of  the  townp^  Djtexatloa 
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for  their  ohUdroD,  nor  oan  the;  be  received  at  all 
to  tbe  exclusion  ot  resident  children  who  wotld 
otherwiM  attend.  — Irvln  r.  Qregory,  (Oa.)  18  8.  B. 
ISO. 

Taxation. 

5.  AotB  H.  C.  1881,  C.  189,  and  Acts  1887, 
c.  882,  anthorlring  the  levy  of  taxes  on  tbe 
taxable  property  and  polls  of  aoldsborough 
townabtp  for  tbe  purpose  of  establishing  and  lor 
tbe  annual  support  of  graded  scbools  in  that 
township,  do  not,  either  In  terms  or  by  implica- 
tion, aatnortze  tbe  board  of  county  commissioners 
to  levy  taxes  to  pay  the  Interest  or  principal  of 
any  debt  created  for  that  purpose.~Trusteea  of 
Goldsborongh  Oraded  Sohool  T.  Broadhont.  (N. 
C.)  18  S.  B.  781. 

Seoondary  Evldenoe. 

Evidence,  5-15. 

Sentence. 

Bee  Criminal  Laio,  5&-58. 

Service  of  Proceas. 

Bee  TPMto,  l-i. 


SET-OFF  AND  OOUJXTBBr 

Counter^im  as  sffeoting  plalntUI'a  liKht  to  non- 
suit, aee  Pnudtee  in  CMl  Cotes,  8. 

"Wlien  allowable. 

1.  wnere  an  association  sues  Its  former  treas- 
urer and  her  attorney  for  money  due  it,  tbe  breas- 
nrer  cannot  set  off  agai°B^  the  plaintiff's  demand 
damages  and  expenses  resulting  from  a  malicious 
prosectation  for  embenling  the  funds  in  her 
bands;  nor  can  such  otttnuw  set  off  his  claim 
for  Cses  frar  ssrrloes  rendered  in  deftmdlng  tbe 
treasnrer,  either  in  the  prosecution  or  the  action 
for  the  money;  there  being  no  all^tion  that  the 
association  was  Insolvent. — Houston  r.  Ladles* 
Union  Branch  Ass'n,  (Oa.)  13  8.  E.  681. 

fl.  lae  aetendant  In  a  distress  warrant,  after 
arreutlng  the  levy  thereof  by  filing  tbe  afQdavit 
prescritwd  by  tbe  statute,  may,  on  the  trial  of 
the  issue  thus  formed,  prove,  by  way  of  recoup- 
ment against/  tbe  plaintiff's  demand,  damages 
resulting  from  a  breach  by  tbe  plaintiff  of  Bis 
own  stipuiaUons  In  the  rent  contract,  and  in  or- 
der to  do  tUi  it  Is  not  necessary  to  ammd  his 
oounter-alBdavit  to  set  oat  the  grounds  of  snob 
recoupment— Jolinston  v.  Fattarson,  (Oa.)  IS  B 

a.*  Code  Va.  i  8299,  provides  that,  "in  any  action 
on  a  oontraot,  the  defendant  may  file  a  plea,  al- 
li^ing  Euiy  Buub  failure  in  tbe  consideration  of 
the  contract  *  *  «  as  would  entitle  him  to  re- 
cover damages  at  law,  *  *  •  or  to  relief  in 
equity,  •  *  *  alleging  any  such  matter  aris- 
ing under  tbe  contract,  existing  before  Its  execa- 
tioD,  as  would  entitle  bim  to  relief  In  equity. " 
Beld  that,  ia  an  action  to  reoover  the  purchase 
price  of  land,  tbe  vendee  may  plead,  by  WW  of 
set-off,  and  prove  by  parol,  that  the  vendor  false- 
ly represented  tbat  a  certain  spring  was  upon  the 
land,  altbougb  such  spring  was  not  mentioned  in 
the  contract  of  sale.--Grays(Hi  v.  Buchanan,  (Va.) 
18  S.  E.  457. 

4.  Defendant  gave  his  note  to  T.  Mfg.  Co., 
who,  before  maturity,  sold  it  to  plaintiff.  After 
the  transfer,  and  suit  for  its  collection  com 
menced,  one  M.,  who  was  attorney  for  plaintiff, 
and  also  treasurer  of  T.  MIg.  Co.,  agreed  that 
defendant  should  do  certain  work  for  T.  Mfg.  Co. , 
and  that  his  commissions,  when  collected,  should 
be  applied  In  payment  of  tbe  note.  T.  Mfg. 
Co.  became  insolvent,  and  tbe  commissions  were 
not  so  applied  or  paid  to  defendant  Held,  in  tbe 
action  on  the  note,  that,  as  M.  's  agreement  to 
pay  defendant  commissions  on  work  for  T.  Mfg. 
Co.  had  no  otmneotlon  with  plaintlft,  the  com- 


missions could  not  be  set  off  against  the  note.-* 
National  Bank  v.  Qrinim,  (IT.  0.)  18  S.  B.  867. 

fi.  A  ^ea  of  set-off  alleging  against  the  plain- 
tiff In  a  distress  warrant  items  of  indebtednesa 
entirely  independent  of  and  disconnected  with 
the  rent  contract  is  not  allowable.— Johnstm  T. 
Patterson.  (Oa. )  18  S.  B.  17. 

6.  Code  N.  C.  I  2*4,  provides  that  in  an  ac- 
tion arising  on  contract  any  other  cause  of  action 
arising  on  contract,  and  existing  at  the  com- 
mencement of  tbe  action,  may  he  set  up  as  a 
counter  claim.  Plaintiff  sold  to  defendants  cot> 
ton,  and  received  from  their  agent  a  ticket  on 
defendants  for  the  cash,  which  ticket  was  pre- 
sented for  payment,  but  defendants  refused  to 

Sy  tbe  cash,  uul  against  plaintiff's  o(»s«it 
ey  applied  uie  amount  on  a  balan<je  due  tliem 
from  plaintiff  on  notes  given  about  two  years 
previous.  Plaintiff  sued  them  for  convei-sion, 
and  defendants  set  up  tbe  old  debt  as  a  counter- 
claim. Held  that,  as  tbe  action  was  one  for  tort, 
the  counter  ciaimdld  not  come  within  the  statnte. 
—Smith  V.  Young,  (N.  C.)  18  S.  B.  785. 

neadlBg. 

7.  Where  a  plea  In  recoupment  oontaios  no 
allegation  of  special  damage,  but  only  an  alteira- 
tlon  of  general  damages,  and  there  is  only  a  gen- 
eral demurrer  thereto,  It  should  not  be  stricken 
out,  but  should  be  treated  as  a  plea  of  general 
damages.— Atlanta  Glass  Co.  v.  HoUet,  (Oa.)  18 
8.  E.  83S. 

8.  In  an  action  for  machinary  furnished  de- 
fendant, a  plea  which  merely  alleges  that  tbe  ma* 
chinery,  "by  reason  of  defects  in  material  and 
construction,  had  to  be  oontinualty  changed, 
which  caused  great  detention  In  the  work  of  man* 
afaoturing  defendant's  glass,  owing  to  which  de- 
fendant was  damaged  ^  the  sum  of  ^00,  which 
said  sum  defendant  recoups  for  its  damages  for 
same  against  plaintUL  "  Is  not  anfflolent,  slnoe  a 
plea  in  recoupment,  foelDg  a  crosa-aetioo,  most 
state  tbe  partlcularaof  defendant's  demand. —At- 
lanU  Glass  Co.  v.  Mt^set,  (Oa.)  18  a  B.  888. 

 Beply. 

9.  The  allegations  of  a  counter-claim  are 
snfBoiently  put  in  issue  by  a  reply  stating  that 
plaintiff,  "replvlng  to  the  oounter-claim,  denies 
the  same. Atlantic  Fhosphato  Co.  T,  BuUivan, 
(S.  C.)  I8S.  E.  639. 

Settlement. 

See  Compromtoe. 

Of  bill  of  exceptions,  see  £xceptloTts,  BUI  of,  1-8. 

SHEHIFFS  AND  OOXSTABIiE& 

Afandamiu  to  compel  exeontlon  of  warrant,  see 

Mandamus,  8. 

Appointment  of  deputy — ^Hinor. 

In  the  absence  of  any  statute  making  a 
deputy-sheriff  an  officer,  or  making  provisions  as 
to  his  age,  a  minor  may  be  appointed  deputy, 
though  Const.  N.  C.  art  6,  \%  4,  6,  provide  ttat 
anofflcOT  shall  tte  21  years  old.— Jamesvllle  ft  W. 
B.  Ca  v.  Fisher,  (N.  C.)  18  8.  B.  698. 

Signals. 

At  railroad  crossings,  see  BaVawid  Comva''>.U»t 


Slander. 

See  Zibet  and  Slander. 

SodetleB. 

See  BvAWbrut  and  Loan  .^esoetattont;  aorporo- 
tioru;  Benotous  SocfeMei- 

Special  Iawb. 

Bee  CoMtttuMmatXow, 
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IHDSZ. 


BPEOIFIO  FBBTOBICAKCB. 

Ocmtrftota  enforceable. 

1.  For  s  nominal  oooalderatlon  plaintiff  con- 
Teyed  to  defendant  uertain  lands,  In  which  they 
were  jointly  Interested.  Defendant  agreed  orally 
to  bold  the  lands  in  trust,  and  that  on  t  sale  cer- 
tain adranoea  made  by  the  parUes,  tespectiTelT, 
sboald  be  repaid  out  of  the  proceeds,  and  the  rai- 
ance  equally  divided  between  them.  Held  that, 
though  no  trust  in  the  land  could  be  established 
by  parol,  plaintiff  could,  after  a  sale  by  the  de- 
fendant, enforce  the  agreement  for  a  division  of 
tNi  proceeds. —S^ragoe  v.  Brad,  (N.  0.)  18  S.  E. 

3.  The  defendant  subscribed  for  the  greater 
part  of  the  stock  of  a  corporation  organized  to 
buy  and  operate  a  steam-boat,  of  which  he  was 
to  be  the  master.  He  Induced  the  plaintlfl  to 
take  stock  in  the  corporation,  agreeing  to  employ 
her  husband  on  the  boat  and  that  "In  case  of 
misunderstanding,  or  not  being  able  to  agree,  or 
In  case  of  the  husband')  death,**  the  defendant 
would  take  her  stock  '*at  not  exceeding  coet,  or,  if 
boat  depreciates  In  value,  at  a  fair  oash  valua- 
tion."  The  plaintiff  agreed  to  give  the  defend- 
ant the  refusal  over  any  other  purchaser.  The 

{ilalntiff  assigned  hor  stock  as  collateral,  and  her 
nterest  therein  was  attached.  The  pledgee  and 
the  attaching  creditors  were  made  parties  to  a 
■ult  by  the  plaintiff  for  specific  performance,  and 
they  agreed  to  release  their  interest,  and  to  look 
to  the  proceeds.  Seld,  that  the  stock  had  a 
peonllar  value  to  the  defendant,  and  that  the 

Slalutifl  was  entitled  to  specific  performance  on 
le  principle  of  mutuality  of  remedv,  and  also 
because  the  pledge  of  the  stock  and  the  attach- 
ment rendered  her  remedy  at  law  inadequate. — 
Bnmgardner  v.  Leavltt,  #V.  Ta.)  18  S.  £.  67. 

8.  tn  an  action  to  compel  specific  performance, 
the  complaint  alleged  that  A.  procured  a  lease 
from  plaintiffs,  giving  bim  the  option  of  purchas- 
ing certain  mining  lands  wltbln  a  given  period, 
and  that  be  was  the  agent  of  defendante,  and 
operating  machinery  on  said  lands  for  them  be- 

Scmd  the  time  In  which  the  option  expired,  and 
lat  defendants  thereby  became  bound  as  pur 
chasers.  The  complaint  referred  to  certain  let- 
ters that  passed  thereafter  between  the  officers  of 
the  respective  companies,  and  an  unsigned  mem- 
orandum that  it  alleged  showed  defendants  had 
agreed  to  take  the  property  on  the  terms  of  A.  's 
contract,  and  only  were  n^otiating  as  to  the 
times  of  making  payments.  Held,  that  the  bill 
and  correspondence  referred  to  disclosed  a  fail- 
ore  on  the  part  of  the  parties  to  agree  upon  a 
time  of  pqrment,  which  is  essential  to  a  conizact 
fw  the  sale  or  purchase  of  real  estate. — Bdlohal 
Bullion  Co.  T.  Colombia  Gold  Ulaing  Oo.,  (Va.) 
18  S.  E.  IOOl 

■~—  Part  performance. 

,  4.  Flalntiff  made  an  oral  agreement  to  sell 
and  Immediately  deliver  certain  land  to  defend- 
ant for  a  fixed  sum,  in  consideration  of  his  tak- 
ing up  and  delivering  two  notes  which  were  a 
lien  upon  said  lands,  and  payiag  the  balance  at 
stated  times.  Defendant  boueht  the  notes,  and 
delivered  one,  and  offered  to  perform  the  remiUn- 
ing  oondltiona  of  the  oontMct,  and  went  Into 


possession,  and  out  logs  from  the  land.  Plaintiff 
refused  to  further  perform  the  contract,  obtained 
an  injunction,  and  sought  to  recorar  the  logs, 
still,  however,  retaining  the  note.  Betd.  that 
Bpociflo  performance  of  the  contract  will  be  de- 
creed.—Reynolds  T.  Kooeanry,  (Va.)  18  &  E.  SIS. 

8TAXB  DBOUUfl. 

Wlien  dootrine  does  not  apply. 

Though  courts  of  final  review  are  bound 
by  the  rule  of  store  deeW*,  y^  whore  a  gravo 
and  palpable  error,  wldelv  affecting  the  admlnia* 
tration  of  Justice,  must  either  be  solemnly  sano- 
Uoned  or  repudiated,  the  maxim  which  applies  la 
flat  JitgtiUa  ruot  cceluin.— Ellison  v.  Ueorgia 
HaUroad  ft  Banking  Co.,  (GaO  18  S.  B.  809; 
Georgia  Bnllnwd  ft  sanUag  Go.  t.  Bllson,  Id. 

States  and  State  OfSLoeru. 

Claims  against  state,  aee  CotutUuHonal  Law,  9. 
State  coupons,  payment  of  license  tax,  sea  AtUir^ 
neu  ana  CUent,  7,  8. 

STATUTES. 

Mo^flcatioo  by  custom,  see  Custom  and  Uanqe,  L 
Of  another  stata,  how  proved,  aee  Evidmott  B4. 
Regulating  praotloe  in  ^}eetmw)t,  repeal,  ase  S^e»- 
mentt  8. 

Title  and  olideot. 

1.  Blnce  some  Intoxicating  liquors  are  not 
spirituous.  Act  Ga.  Feb.  3S,  1677,  making  it  un- 
lawful for  any  person  to  sell  intoxicating  liquors, 
containa  matter  diflOrent  from  what  is  ezprawed 
intbetiUe  thereof,  tiie  ttUa  being*' An  act  to 
prohibit  tbo  sals  of  aplrituooa  liqnors,"  and  la 
unoonstltatiaiaL— UoDofflo  T.  StateL  (OaJ  18  & 
E.  598.  -»  V 

Amendment  of  Code. 

S.  The  tltie  of  an  act  tiie  aeonrla  les^sla- 
turo,  Octobor  16,  IBtiS,  (Acta  1S84-85,  pp.  fiO,  67,) 
declared  that  It  was  an  aol  to  amend  section  4isS 
of  the  Code  In  relation  to  the  granting  of  orders 
of  publication  by  adding  after  the  words  four 
months"  the  words  "which  order  to  perfect  serv- 
ice may  be  granted  by  the  Judge  in  vaoatioo.* 
Those  words  were  added,  but  the  words  "foot 
months,  **  p»scribing  the  length  of  time  the  or* 
der  should  be  published,  were  changed  to  "twice 
a  month  for  two  mcmths.  Held,  that  the  act  was 
unconstitutional,  because  it  "contains  matter 
different  from  what  Is  expressed  in  thetitle  there- 
of—Johnson  V.  Jones,  (Qa.)  18  8.  E.  96L 

8.  Where  a  bill,  as  passed  bytbe  general  as- 
•embly,  applies  by  nnmoer  to  one  section  of  the 
Code,  and,  as  enrolled,  signed  by  the  presiding 
officers  of  the  two  houses  and  approved  by  the 
governor,  the  completed  act  applies  by  number 
to  another  aectioa,  and  the  two  sections  relate  to 
different  offenses,  the  first  to  robbery  and  tho 
second  to  rape,  and  where  a  snbsequent  act  rec- 
ognizes the  law  of  rape  aa  changed,  but  not  the 
law  of  robbery,  no  change  Is  effected  In  the  law 
of  robbery.— Lampkin  v.  Btate^  (Oa.)  IS  &  £.  SO. 


STATXTTES  OZTED  AND  CONSTBUED. 


CKITED  STATES. 

COKSTITDTIOV. 

Amend.  14  1014 

Art.  1,  I  8   840,  848,  481,  m 

Art.  1,1 10  .7;,...  784 

Rnvisxo  SuTOTSfl. 

1914  158 

16268.   &Ui 

Statutes  at  Liaan. 
pp.  668,  654, 1 8   626 


Act  Feb.  4,  1887  {34  St.  p. 
879.)  Amended  by  Act 
March  2, 1889  (20  St.  p.  855)  845 

Act  March  2, 1889  (85  St  p. 
856}  84S 


3157. 


ALABAMA. 
Codb. 


853 


GEORGIA. 

CONSTITDTIOir. 

Art  1,14,  par.  1  


.628,  flS3 


Codb  1868. 
SI  ITIB^  im,  1788  IM 

Cods  1873. 
H  6U6, 6186  184,  US 

OODa  1888. 

Tit  8,  pt  3,  cb.  2.  861 

PagelSsa  790 

S4  81, 121.858,807 

S3  .77?  494 


S50.. 
S206. 
1817, 


807 
SSA 
857 
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i879«tM>a  68S,  888 
m  Modlfled  iv  Act  1875 

(Code.  1 710).  .7.   858 

TIO.  866 

719  888,  5ttd 

1788,781,788.  511,612 

798   854 

8W   886 

891  488,  4Sa 

891o   129 

1884   123 

i  1580, 1589   666,  567 

iwT.  .v?;*98 

1 187V,  1884, 1888  Bid 

1689  et  sea  167,  158 

i  17^,  172a;  1734   124 

1760   128 

1778  610,611 

1788   138 

1895    956 

1950   695,  SSU 

1951   695 

IttoS   445 

1954    86 

f  lfl55a    463 

1 1979    560,  set 

1 1990  116, 119,  560,  561 

i  2035  674,  BTC,  749 

*S  2040,  2041   SIS 

S  2183, 3188.   84 

8903  MO 

2207   88 

2382   493 

3343.  521,  559 

2244  621,  587 

3288   447 

3451   672 

I  2454,  2456   886 

3457    636 

2533,  par.  7.  588 

3664    698 

8666  807,  809 

3693   671 

3706  510,  671,  807 

8788   198 

3740   596 

3745  B6B,  667,  591 

2749  ,   594 

3751   807 

3914   447 

2962    277,  839 

12964   808 

1  3908  84,  86 

13967.  Ameaded  by  Acts 
18S9,  p.  73..250,  261,  493,  494, 496 

,3973.  88, 106,  531,818 

i  SOSS  460,  689,  759 

1  8034  88, 105.  4C0 

$8066,3070.   559 

I  S140a  et  aeq  304,  685,  969 

3149c  204,  203 

Sl49f. 
8177 
8189 
8230 
3248 
3261 

S  3397,  3298    654 

13309,3310   825 

3366   18 

8;i90    887 

.8406    750 

8449....   881 

8460  465,583,  683 

&479  166,  811 

8480   ,  811,814 

8483  U6,  811,  817 

8488   109 

S48S  813 
S850i's5iiC8BiB.*.'."i*'.'!.''!  696 

8631   908 

8525    814,  653 

3564    463 

8615   84 

3641  428,  439 

86^   17 

8666   464,  46S 

8670   84 


8671   946 

8776    815 

8783  ,   618 

8790    680 

3793   88S,  888 

8816  836 

8834   109,  no 

3854,  par.  1.  88,  89 

S8869   87 

18874  348 

H  3868,  8979a  666 

is  3983-8866   696 

14064   180 

14068   9QS 

14186.  Amended  hj  Acts 

1884-85,  pp.  B6b  67.  361,  363 

I  4308   663,658,678 

S4S50.  SOB.  358 

«851  711 

4253.  444.  674 

4254    674 

.^58   444 

^1  666 

4802   566,  567 

4310  :   86 

S  4830,  4888    857 

IS  4894,  4895.  30,  21 

j44n  830 

S4443    660 

14451  660,  880 

14615   758 

|«40a  86,  87 

8  4579   694 

§  4387   969,  961 

8  4628  533,  624 

8  4639    21,  534 

8  4687    857 

8  4689    624 

85  4696,4696a.   662 

8  4705    960,  961 

8  4T24  ,  154.166 

8  6006    266 

8  5024    515 

S5027  KS,688 

8  5067    263 

8  5133    443 

8  6145    660 

8  5181  365,579 

88  5183,  6184   255 

815304,5307  121,139 

88  6213,  6318   749 

Addenda,  §  1953d,  p.  10. 
Amended  by  Acto  1884-86, 
p.  100    069 

Fbxal  Govs. 
Div.7,11.^  860 

Irvis'8  Cods. 
S  4964   184 

CoBB'a  DlGEBT. 

Pages  486,  488    811 

MaRBURT  ft  C  DlQBST. 

Pases  178.  404.   488 

Bchlby'b  Diobst. 
Pages  106,  333,  381,  344,  886..  811 

AOTS. 

1868-54,  p.  48    809,  811 

1658-64,  p.  464  649,  650 

1866-66,  p.  13.  4iaS 

1857,  p.  m  167 

1865-*,  p.  37.   498 

1866.  Married  Women  128 

1866.  Evidence  Act.  Amend- 
ed by  Acta  1889,  p.  86    968 

1866,  March  30.   Bobbery....  538 

1872,  p.  289.  Amended  by 
Code,  8  279  et  seq  632,  688 

1873,  p.  114,  i  30.  Americuft 
City  Cbarter   108 

1874,  p.  119,  8  15.   107 

1874,  p.  123,  S  37.  197 

1874,  ppu  184,  144.   188 


1877,  Feb.  99,  I  1.  bitozloat- 
ing  Liquors  BM 

1877,  Feb.  38.  FOridgn  Corpo- 
rations 168 

1878-78,  pp.  116-188,  |S  18, 18.. 

607,  688 

1879,  p.  181  128 

1880-81,  p.  174   968 

1880-81,  pp.  868-86a  368 

1881,  p.  134.   886 

1883.  Married  Woman*s  Act..  494 

1884-86,  pp.  66,  57   368 

1884-86,  p.  67.  128,  130 

1884-85,  p.  100    968 

1885,  p.  66  678 

1685,  p.  863.   888 

1886-87,  p.  65   IB 

1887,  p.  a  577,  81T 

1867.  p.  64  668.  968,  871 

1887,  pp.  68,  Tfl,  H  B,  M  

1887,  p.  Ill   668 

1887,  p.  lis  640 

1887,  pp.  113, 118,  S  4  684,  695 

1887,  p.  637   628 

1887,  p.  688   688 

1887,  p.  883.  Amended  by 
Acts  1888,  p.  334   188 

1888,  p.38   668 

1888,  p.  37  B78,  678 

1888,  p.  808   694 

1888,  p.  884   188 

1689,  p.  78. .  .350,  361,  488,  484,  486 

1889,  p.  88.   760 

1889,  p.  86  ;459,  460,  868 

1889.  p.  86,  ds.  b,  d  710 

1889,  p.  114. .  ..89, 107, 448,  444,  94B 

1889,  p.  119.  767 

1889,  p.  180   678 

1889,  pp.  1806,  1806,  86.. ..131.  Ij» 

1890,  p.  380,  S8  1,  8  616,  BIT 

ITEBRASEA. 

La.'wb. 

1887,  oh.  65,  8  1  IBB 

NEW  YORK. 

COMSTITDTIOV. 

Art  1, 1  6  lOlS 

Code.  . 

8  441   80S 

Laws. 

1867,  cb.  <B3   199 

1873,  cb.  549    300 

1884,  ch.  881  8, 188, 189 

NORTH  CAROLINA. 

CoNsTmmoN. 

Art  1,  {  16  9S9 

Art.  8, 1  6.  817 

Art  4,  S3  89B 

Art.  4,  8  12  718 

Art.  4,837   14 

Art  6,  88  4.  5  098,  688 

Art  7,  8  7.. .  .373,  374,  276,  781-788 

Art  10,  8  3   6,  15,  841,  843 

Art  10.  8  8   15 

Art.  10,  8  4    764,766 

Art.  10,  8  5   6 

Art.  10,  8  6    394 

Art.  18,  8  3   278,  274 

1868,  art  4,  8  9.  Amended  by 
Const  Vmo^  art  1,  S  6  784 

1880,  art  1,  8  6.   784 

CoDB. 

Cb.  2,  8  321  et  seq  738 

Cb.  10,8  191  799,800 

Cb.  17  294^895 

Cb.  32.  S  671  799,  800 

Cb.  37  m,  234,  895 

Ch.  87    780 
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188    928 

188   718 

141  829,  880 

168,  subd.  2  248 

IH  par.  8   185 
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I  ISe  95,  724 

1 168  186,  286.  298 

1 104  248,  244 
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1166   96 

1168   136 
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-  180   114 

186   188 
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'200   862 

1218  788 
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227   862 

;8Bletiaq  988 

—   4 

   .4,946 

1943   5 

;944.  736,786 
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J  289   897 
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51291,298   232-286 
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RsTiSED  Code. 

Oh,  28,  8  1  878,  273 

Ch.  81,  K  1  878 

Cb.  87, 1  a.  786 


Ch.  40,  8  a  MS 

Ch.  46, 1  40  S81 

Cb.  46.  i  47   &4S 

Ch.66.  ITS 

Ch.  56,  1 1  229 

Ch.  66,  8  19  303 

Ch.  106,  8  10   273 

Ch.  119. 18 1,  IS.  980.  091 

Ch.  188, 167..  890 

BxnSKD  SZATDTBS. 

Cb.  87,885  784,785 

Ch.  42,  8  10   2S1 

Ch.  182, 16   981 

BATTLI*a  BCVUUt 

Ch.l7,8  864,Mr.S  83S 

Cb.  45,  is   841,  MS 

Fottsb's  Rbtiux. 
Volume  2. 

Page  807.  Amaoded  hr  page 

1010,  Id   931 

Pages  1010^1149   981 

WUmlngtcm  TflB 

Laws. 

1864-56.  WUmingtonCi«r 

Charter.   79t 

1777.  PuUtO  Lands  3S6,  S9T 

1791.  Adverse  Fossoiiion   796 

1796,  oh.  466,  8  18.  KepealeA 
1^  Act  1804,  oh.  661;  8  PoW 

ter>s  Ravisal,  p.  lOUL  881 

1804,  chs.  661,  738   SSI 

1826,  ch.  88,  8  8   903 

1842,  ch.  Si.   231 

1846-47.  p.  881   331 

1868-40,  cb.  117,89   785 

1868-69,  ch.  122.   SM 

1868-69,  ch.  168.   834 

1871-78,  Ob.  199,  8  83.   945 

1876-77,  Ob.  84.   TOO 

1881,  oh.  80  211.  219 

1881,  ch.  189   761,  7S3 

1885,  oh.  42  981,  ft33 

1885,  ch.  120,  8  68.....  1090 

18l»,  ch.  1S4.  8  8  814,  815 

1885,  ch.  147,  i  1  

769,  770,  last,  loas 

1886,  ch.  177,  8  48.   O 

1885,  ch.  177,  8  S9.  R»^act- 

ed  in  AoU  1887,  cb.  187, 8  181  5,  6 

1885,  ch.  180  812,  313 

1885,  ch.  818   734 

1887,  ch.  88   7-M 

1887,  ch.  137,  8  84.  866,  806 

1887,  ch.  137,  8  181  5,  6 

1387,  ch.  147   Sas 

1887,  ch.  191   917 

1887,  ch.  193,  8  8  91,  881,  8S3 

1887,  ch.  376.   01 

1887,  ch.  881   907 

1887,  ch.  370   276 

1887,  oh.  888.  781,  7S3 

1887,  ch.  418.   Ifi8 

1889,  ch.  51   SSI 

1889,  oh.  83   71S 

1889,  oh.  106  861,  862 

1889,  oh.  161   »4A 

1889,  oh.  169,  8  3,  subd.  4   91 

1889,  cb.44S.   3117 

1881,  ch.  110  TOO 

lt>9I,ch.l63   14 

1891,  ch.  806.  781,  TS3 

1891,  eh.  888.   700 

FEHirSTLyANIA. 

laws. 

l^(P^Dig.  p.  890,  pL  88)  Ig 
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SOUTH  GABOLmA. 

CJONSTITUTJOS. 

Art.  8, 1  20   630 

Art.  4, 1  1   629 

Art.  4,  n  18,  U.-.  864 

Art.  4,  si  15, 23  629 

Art.  5,  f  8  680 

Art.  9,  $8  417 

CoDB  09  Pbooedubs  1871. 
II 806, 807,  SI8,  815  635-627 

CoDB  or  Civil  Pboovduu. 

Pt  S,  Ob.  U,  tit.  IS  899 

1 11  838,  628,680 

S  121  ,  865,  856 

H  170, 189   475 

S290    834 

5298,  snbdA.  1-8  832,  884 
310    667,  671 

1 845.  Amraded  by  20  St  p. 

886,19   7.  838 

|84S,snbd.5   897,898 

I  858   881,  628-680 

1868    833 

1 400   448,467,478 

11403,449.   864 

OutBBAL  BtATUTM. 

$170  616 

1 686  m,  628 

a  1070,  1087   818,  819 

1 1483  587, 688,  630-682 

1 1529   587,  588 

1 1817   861,  863 

11831  601,  967,670,  672 

S2118  818 

13115    661,  653 

1 2115.  Amended  by  16  St.  p. 

88;  19  St.  p.  813  8&,  864 

»  2116,  2117  861. 802,  864 

S3184  028-680 

$3389   866 

18898   883 

19878    831 

Betibbd  STATcmB  1878. 
Tit.  8.  Ob.  18  600 

STATOTBe  AT  LaBOB. 

1839.160.  BberUTsAct  628 

1868,  Sept.  28,  $  8.  DispOBBl  ot 
Lands  Takes  fdr  Taxes....  660 

1869.  Motions  at  Chambers..  818 

14  St.  p.  60, 1  112.   670 

14  St.  p.  409  847 

14  St.  p.  695   635,  636 

15  St.  p.  499.  S  14.  625,  627 

16  St.  p.  7S1.  General  Tax 
Act  1874.  Amended  by  15 
St.  p.  979;  16  St.  659   669 

16  St.  p.  769,  1 105.   670 

15  St.  p.  97B  669 

16  St.  p.  649    669 

16  St.  p.  559, 1  9.  669,  6TO 

17  St  p.  841  818 

17  St.  p.  880,  »S  9,  10  618-615 

17  St  p.  582,  i  2  845-648 

18  St  p.  88  868,  864 

18  St  p.  458.  865,  866 

18  St  p.  681  818,  819 

18  St  p.  749.   637 

19  St  p.  229.   637 

19  St  p.  812   868,  864 

19  St  p.  1163  416 

80  St  p.  866, 1  2  822,823 

VIBGmiA. 

COBBTITDTIOS. 

Art. «,  $  S  194 

Art.  6,195.  168 

CODB  1849. 
Ch.U8»il  88.89 


CoDB  186a 
Ch.  183,11  88,29 

CoDB  1875. 

Page  935   101 

Ch.  123, 1  18   196 

Ch.  174, 1  1   196 

Ch.  177  808,  809 

Ch.  182,  II 1,  9, 18, 18.. ...889,  860 
Cbs.  1S8-18S  850 

CoDB  1877. 
Ch.  178, 1  15   458 

CODB  1887. 

$§  67,  69  149, 153 

Ig71,  73,74    265 

U  7-'>,  76, 78. .148,  Itt,  151, 265,  266 

81  79-83   265 

S$  S3,  S4  148, 183,  262-266 

I  S5,  86    264,  365 

833  407,  408 

S  S48,  lOOi   853 

1340   848 

1393,..   481 

32«B  304 

■i  2286,  SaSS,  8989   851 

2442   887,889 

 767 

S  iMSl  457 

8  -MyQ  195, 196 

i  -27^  854,  855 

a  2S40  104 
||"2S49,'^i'2868!!"!*."!!."  99 

I  2W;t  453,  458 

I  21115  858.  854 

1^933  ,...-71,  72 

I'ja.'ifl  431 

1-2im  848 
$  mi  et  seq.,  8086    262,  263 
$  3314,  8225    77,  78 
8286   .r   998 

I  S299  457,  458 

I  3376   488 

113390,8891.   439 

ia392    458 
3896    98 
i  3397,  8889, 8425.  195-197 
:U3S  198, 194,266,267. 

369,  370, 488,  487 

S  8439   269,  487 

1 8454  198,  194,  269,  270,  487 

S  8455  754,  756 

13457    271 

!3484.  ....399,  483 
S  8578,  8677,  8878    71,  73 
3587  147 
8737  ,   104 

IS  3709,  8801-8808  840.  843 

S8888  S09,  810 

83897    708 

S3976    74 

S3985    24 

I  8991  804,  305 

S40I6.  ,32,28,78 

$4019   78,  75 

i  4106    431 

8  4302  m-^ 

Bbtjbkd  Code  1819. 

Vol  1,  p.  805,  art.  44    485 

ToL  1,  p.  510,  88  96,  97   453 

Hekiko's  Statutes  at  Labob. 

Vol.  1,  p.  472,  No.  87   84 

Vol  3,  ^  245,  Ko.  19.   85 

ACTS. 

1858.  Railroad  ToUs  700 

1865-66,  p.  185,  !$  1-8.  Amend- 
ed and  Re-enaoted  by  Acts 
1873-7S,  p.  197    809 


186M6,  cb.  171,  IS  1,  9  808 

1869-70,  cb.  298   89 

1873-78,  p.  197   809 

1876,  April  4,  Married  Wo- 
men  7.  850,861 

1880,  Marcb  9.  Aobnowledg- 
ment  of  Deeds  by  Married 
Women  862-*% 

1888-  84,  p.  218  196 

1883-84,  p.  569,  $  17  407,  408 

18^-86,  p.  280, 1  6  439,  440 

1887-88,  p.  18  809 

1889-  90,  p.  79   78,  76 

1889-90,  p.  91  808 

1889-00,  ppu  670,  578, 1 9  ..740,  741 

WEST  VniGIMA. 

COKBTITCTION. 

BiU  of  BlRhts,  1 14  807,  878 

Arts,  88.   665 

Art  4,  8  1  1007 

Art  8,  $8  26,  84.  86.  852,  888 

Art  11, 1 1  869 

CODB  1840. 
Ch.131.  $8  888 

CoDB  1869. 

Ch.  66   09 

Cb.99, 114    998 

CODB  1873. 

Ch.  78.  Amended  and  Re-en- 
aoted by  AoU  1875,  oh.  67..  880 

CoDB  1887. 

Page  87    883 

Ch.  13,  1 13   46 

Ch.  82,  f 1 14, 16, 18. 19 . . .  .876-879 

Cb.  ^,  no  870 

Ob.  47, 181,8,  4-7,  9,  88.  39;., 

1013-lOlS 

Ch.  47,  8  89    878. 1014 

Cb.  50,  88  34-38  1009,  1010 

Cb.  50,  81 164-174  1010,  1011 

Ch.  60,  88  328, 1^880.... 373,  374 

Ch.  53    869-879 

Ch.64,187  1010 

Cb.  86   869-873 

Ch.  61  :  1014 

Ch.  73,  812,8   888,888 

Ch.  100,818   888,884 

Cb.  104,  8  19   68 

Ch.  106,  88  9,14r-16  47,48 

Ch.  110,  88  S.  4  1010,1011 

Ch.  124,  $1  2,  6   45 

Ch.  124,  IT  1009, 1010 

Ch.  la   45 

Ch.  180,  8  31   61 

Ch.  131,8  5   870.872 

Ch.  131,  8  9  1004 

Ch.  182,  SS  5,6  1002 

Ch.  133,  88  4,  6   376 

Cb.  135,  8  8   58 

Ch.  144.  8  1  385,  388 

Ch.  145,  I  81  867,860 

Ch.  153, 1 16   867 

Ch.  158,  S  1  878 

Ch.  159,  8  18  655 

Code  1889. 
Ch.  185, 1  1    1006 

CODB  1891. 

Ch.  5, 1 10  1006 

Ch.90,814    998 

Cb.  116, 11 17,  91  1006, 1007 

Acts. 

1870,  ch.  51  1001 

1876,  ch.  67  8S2,  888 

1881,  oh.  6, 1  9  888 

1887,  Ob.  50  1010 
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Stock. 

Killed  by  rallroed,  boo  RailToad  Compa-niet,  88- 
ItWe-atook  shipments,  tee  Cairrien,  S-7. 

Street. 

Bee  Ifuniolpal  Corporations^  (ML 

SUBBOGAXION. 

When  allowed. 

1<  The  grantees  of  land,  as  part  of  the  trans- 
action, conveyed  the  land  Id  trost  to  secure  the 
grantors,  but  afterwards,  without  authority  from 
the  grantors,  conveyed  a  portion  thereof  to  a 
stranger^  who  had  notice  that  the  tmst  bad  not 
been  satisfied.   The  register  recorded  Inthemar- 

of  the  record  of  the  trust-deed  a  memoran- 
dam,  not  under  seal,  reciUng  that  the  trustee, 
f<v  ralue  received,  thereby  released  from  the 
WQst  said  portion  of  land,  and  this  entry  was 
signed  by  this  trustee.  Held,  in  a  decree  award- 
ing to  the  grantors  the  portion  of  land  attempted 
to  be  sold  by  the  trustee,  that  it  was  proper  to 
charge  the  ItaiA  with  the  amount  paid  thereto 
to  the  grantors  through  tliQ  tarostee,  alnoe  a  per- 
sou  oadnot  repudiate  a  transaotlon  made  In  his 
behalf,  and  retain  the  ftruita  thereof.— Browne  r. 
Davis,  (N.  C.)  18  B.  &.  703. 

3<  VfHiere  an  administrator,  being  In  doubt  as 
to  what  is  properly  assets  is  his  hands,  Inad* 
vertentlv  pays-some  of  the  debts  of  bis  Intestate 
out  of  his  own  funds,  he  does  sot  thereby  become 
an  intermeddler,  but  is  entitled  to  subrogation  to 
the  rights  of  those  creditors  whose  claims  he  has 
paid.— Turner  v.  ShufQer,  (M.  C.)  IS  S.  £.  24S. 

To  rights  of  judgment  creditor. 

8.  A.  mAA  real  estate  to  B.,  with  general 
warranty,  receiving  therefor  four  sealed  notes, 
secured  by  mortgage.  At  maturity  A.  surren- 
dered the  notes  and  mortgage  in  consideration  of 
B.'8  unsealed  agreement  to  pay  a  judgment 
against  A.,  which  was  a  lien  oo  the  land  when 
sold.  B.  did  not  pay  the  judgment,  and  after- 
wards made  a  voluntary  conveyance,  with  war- 
ranty, to  trustees  for  the  benefit  (tf  his  wife  and 
ohlldren.  The  trustees  conveyed  wlthont  war- 
ranty to  plaintiff,  who  in  turn  sold  the  premises 
with  warranty,  and  afterwards  paid  the  Judg- 
ment in  exoneration  of  his  covenants.  Beld,  that 
plaintiif  was  not  entitled  to  be  subrogated  to  the 
rlehts  of  the  Judgment  creditor  against  B.'s  es- 
tate, nor  to  the  rights  ol  A.  's  estate  agaLust  It, 
since  he  did  not  pay  the  Judgment  for  the  benefit 
of  A's  estate,  but  In  pertormance  of  his  own 
oovenants.— McLure  v.  Melton,  [S.  C.)  IS  S.  Si. 
615;  In  re  Hardin,  Id. 

4.  Plaintiff's  &ther  conveyed  land  to  defend- 
ant upon  a  parol  trust  to  pay  certain  Judgments, 
which  were  afterwards  dischai^ed  with  the  pro- 
ceeds of  other  land,  which  the  father  had  intend- 
ed to  convey  to  plaintiff,  with  the  understanding 
with  defendant  that  he  should  convey  the  land 
held  in  trust  by  him  to  plaintiff.  Held,  that 
plaintiff  is  not  entitled  to  the  land  by  way  of  sub- 
rogation, since  she  had  no  interest  in  the  land 
intended  for  her.— Dover  v.  Bhea,  (N.  a)  IS  S. 
E.  161. 

Snbscrlptloii. 

To  oorpoiate  stock,  see  c'orporotiona^  A, 
Bee  Wrtta. 

SUNDAY. 

EnnnioK  of  tndns,  interstate  commeroe,  see  Con- 
stitutional Law,  10. 

Execution  of  contract. 

1.  Since  in  Georgia  a  contract  made  on  Bun- 
day  is  void,  and,  if  not  execated,  cannot  be  en- 
forced, a  sale  made  on  Sunday  without  delivery 


of  the  property  is  v^d,  thongti  the  parties  may 

have  intended  to  waive  delivery,  since  no  valid 
agreement  to  waive  delivery  can  tie  made  on  Sim- 
day.— Calhoun  V.  FhilUps,  (Oa.)  IS  B.  &  SOU. 

 Batiiloation  on  week-day. 

9.  Batlfloatlon  on  a  week-oay  by  the  vendee 
alone  of  a  sale  made  on  Sunday,  by  allowing;  the 
vendor  a  credit  on  his  account,  does  not  validata 
the  sale,  where  It  does  not  appeur  that  the  ven- 
dor ever  took  or  claimed  the  benefit  of  the  credlL 
-Calhoon  v.  Phillips,  (Ga.)  18  S.  B.  008. 

Supplementazy  Frooeedings. 

See  Execution,  19-^ 

SUHFACB  WATER. 

Obstruction  of  flow  by  railroad  embankmenU  see 

Railroad  Companies,  9-11. 

DiTersion  by  railroad  company. 

A  railroad  company  has  no  right  to  collect 
surface  water  in  its  right  of  way,  and  divert  it 
into  a  channel  where  it  would  not  naturally  Bow, 
and  which  is  InadeQuate  to  receive  It. — Staton  r. 
Norfolk  &  O.  B-  Co.,  (N.  C.)  13  S.  K  988. 


TAXATION. 

Assessments  for  pablio  Improvements,  proper^ 

subject  to,  see  Afuniolpal  CorporatUina,  19. 
ConstitatiouaUtr  of  laws,  see  CoiutUutlonal  Law, 

14, 15. 

For  school  purposes,  see  Schools  and  jSaheol-iMs- 

tric(8,  5. 
Boad  tax,  see  Hiohways,  8, 

Property  aubjeot  to. 

1.  Under  Acta  Ya.  1883-34,  }  17,  p.  568;,  pro- 
viding for  a  state  tax  on  the  ass^sed  market 
value  of  the  shares  of  banlcs  located  in  the  state, 
regardless  of  the  residence  of  the  stocbholdets, 
and  Code  Va.  S  833,  cl.  S,  providing  that  the  board 
of  supervisors  of  each  county  shall  order  a  levy 
on  all  property  assessed  with  a  state  tax  wf  tbia 
the  county,  the  board  has  poww  to  levya  tax  for 
county  purpoBOB  on  the  shares  of  stock  of  a  bank 
located  in  the  county,  althongh  some  of  its  stock- 
holders are  non-residents  of  the  state.  Histox 
and  Lact,  JJ.,  dlssentinir.  — Stotddtoldttv  of  Bank 
of  Abingdon  v.  Board  of  Sup'n  Washington 
County,  (Va.)  18  S.  E.  407. 

To  whom  taxable. 

S.  Real  estate  in  Savannah,  Ga.,  held  by  {tar- 
chase  from  the  olty,  the  terms  of  purchase  being 
the  payment  of  an  annual  ground-rent  forever, 
or,  at  the  election  of  the  purchaser,  his  heirs, 
executors,  administrators,  or  assigns,  the  pay- 
ment In  full  of  the  stipulated  ponnaBe  money  at 
any  time,  is  taxable  by  the  mtiniclpal  goveam- 
ment  as  the  property  of  the  purchaser  or  his  soe* 
ceasor  In  the  title.— Walla  t.  Ci^  of  Savannah, 
(Ga.)  18  S.  E.  44S. 

Collection— By  execution. 

S.  The  omission  of  the  tax  ooUector  to  attack 
an  unsigned  receipt  to  the  tax  execotlon,  as  r«- 
(lulred  by  Aot  Ga.  1SS6,  does  not  render  the  execu- 
tion ^oid,  but  only  irregular.- Wilson  t.  Herrings 
ton,  (Ga.)  IS  S.  B.  129. 

4.  Code  Ga.  {  8641,  providing  that,  wben  a 
defendant  in  fi.  fa.  shall  point  oat  any  property 
on  which  to  levy,  which  is  in  the  bands  of  a  per- 
son not  a  p^y  to  the  Judgment,  the  officer  shall 
not  levy  thereon,  applies  only  to  executions  cn 
judgments,  and  not  to^  faa.  issued  bya  tax  col- 
lector under  section  891,  which  provides  IhmM.  de- 
fendant "shall  have  the  privilege  of  pointing  oat 
property, "  but  that  the  execution  may  be  levied 
upon  any  property  when  the  collector  deems  it 
necessary^  and  In  the  latter  case  the  ofBoer  may 
levy  on  lands  in  the  possession  of  anotlier  claim- 
ing title,  although  defendant  possesses  otbtr 
property  subject  to  levy.  Affirming  WUsoa  v. 
Boyd,  10  &  &.  4»0.-Boyd  T.  Wilson,  (Oa.)  1S& 


Digitized  by  Google 


INDEX. 


U17 


OoUeotion—CoUeotor's  oompeiuation. 

6.  Under  Act  Qa.  Oct  SSL  1687,  M  amended  by 
Act  Dee.  SB,  1SS8,  providing  for  the  eetabliihinent 
of  a  public  •ehool  system  In  tbe  town'of  Waycross, 
and  anthoriring  tbe  mayor  and  councli  to  levy  a 
tax  to  be  used  'only  for  tbe  purpose  of  establisb- 
i&gand  maint^nlng  public  ecbooU"  In  the  town, 
the  oolleotor  appointed  by  the  mayor  and  council, 
and  anthorUed  to  receive  a  oertelo  per  cent,  of 
the  taxes  ooUeoted  for  bis  services,  can  retain 
such  per  oenU  oat  of  tbe  school  fund. —  City  of 
Wayoross  t.  Board  of  Education,  <Oa.)  18  8.  B. 
183. 

Figment — Transfor  of  exeoulion. 

6.  In  Georgia,  tbe  comptroller  groneral  fs  not 
antborlzed  by  law  to  transfer  tax  /I.  fa».  Issued 
by  him  af^inst  wild  lands  on  payment  of  the 
amount  due  thereon.  Bcottv.  Btewart,  S4Ga.  773, 
11  B.  B.  897,  followed. — Home  v.  Jobnson,  (Ga.) 
18  S.  £.  688. 

7.  ITo  lefral  transfer  can  be  made  of  a  tax  ezecOf 
tlon  until  it  Is  fully  paid,  including  coeta.— WUson 
T.  Herrlngton,  (Ga.)  188.  B.  m 

Xien  of  oxecutioD. 

tt.  Unless  a  tax  execution  paid  off  by  one  not  a 
party  to  It  is  entered  on  the  execution  docket  of 
the  superior  court,  as  required  by  Code  Ga.  S  891a, 
witbln  80  days  after  the  transfer,  It  has  no  longer 
any  force,  except  as  against  tbe  defendant  only. 
As  to  all  third  persons  it  is  extinguished.— WUson 
T.  Herrington,  (Oa.)  18  S.  £.  129. 

Sale  for  non-payment. 

9.  Acts.  C.  1880,  (17St.  880  §89, 10.)  providing 
that,  when  the  "taxes  charged  against  any  prop- 
erty** shall  not  be  paid  on  a  cerUHn  day,  the 
oouBty  treasurer  shall  collect  the  same  by  dis- 
tress or  otiierwlse,  and  that,  If  such  taxes  shall 
not  be  piUd  or  collected  on  a  certain  other  day, 
"then  the  same  shall  be  treated  as  delinquent 
taxes  on  such  real  and  personal  property, "  and 
shall  be  oolleoted  by  sale  of  such  property  as 
hereinafter  prescribed ;  and  inrovidlng  that '*all 

Krsonal  property  subleot  to  taxation  shall  t>e 
ibte  to  distress  fw  tbe  payment  of  taxes  here- 
under;" and  that,  after  anj  taxes  become  due, 
the  county  treasurer  may  distrain  eufflcient  per- 
sonal property  to  pay  the  same,— requires  the  is- 
snance  of  an  execution  against  the  personal  prop- 
erty of  a  defaulting  tax-payer,  and  a  return  of 
nulla  bono,  as  an  essential  prerequisite  to  the 
sale  of  land.—Ebangh  v.  Mullinaz,  (8.  G.)  18  S. 
E.  818;  Curtis  v.  Banneker,  Id. 

Tax-titles. 

10.  One  in  possession  of  land  under  colorof  title 
is  subject  to  be  assessed  for  the  taxes,  and  If  such 
person  allows  the  premises  to  be  assessed  and  sold 
for  taxes  as  the  property  of  a  former  occupant, 
who  has  neither  title  nor  possession,  snob  sale  be- 
ing made  under  a  general^  fa.  in  •penonam  not 
specifying  any  particular  proper^  io  be  seized,  he 
cannot  strengthen  his  title  by  purchasing  at  snob 
sale,  or  from  the  purchaser  at  that  sale. — Boms  v. 
Lewis,  (Oa.)  IS  &  B.  188. 

11.  Act  Va.  Feb.  9B,  1866,  $  S,  provides  that 
within  80  d^s  after  a  tax-sale  the  ueasorer  shall 
report'same  to  tbe  county  court  if  in  session, 
and,  if  not  in  session,  at  its  next  term,  and  re- 
cord the  return  of  the  report  thereof,  and  "con- 
tinue the  matter  until  the  next  term,  for  excep- 
tions to  be  filed  by  any  pawn  affected  by  such 
report;"  and,  if  the  proceedings  appear  regulsj", 
the  court  "shall  confirm  said  sale. "  A  sale  was 
made  under  such  act,  but  tbe  county  court  failed 
to  confirm  the  treasurer's  report  thereof  then  or 
at  any  snbseqaent  term,  or  to  give  a  deed,  and 
the  purchaser  nevertook  possession.  Six  months 
later  the  same  property  was  regularly  sold  un- 
der attachment  proceedings  to  a  purchaser  with- 
oat  notice,  actual  or  constructive,  who  held  pos- 
■easlun  for  about  three  years,  when  the  court  en- 
dearored  to  confirm  tbe  former  tax-sale,  and  ex- 
•cnted  B  deed,  which  conveyed,  not  ythe  land  de- 
•oribed  In  the  treasurer's  report  as  "two  acres 
1ae\y  poles,  near  B.,**  but  ''the  following  da- 


sorihed  real  estate,  situated  in  •  •  •  consist- 
ing of  lots  •  *  •  on  the  survey  of  •  •  •  (tf 
lots  of  tbe  D.  estate. "  BOA  that,  on  suit  by  the 

f urcbaser  at  the  attachment  sole  to  remove  a  olood 
rom  bis  title,  the  tax-deed  will  be  deolaxad 
void.— Boon  V.  Bimmona,  (Va.)  18  8.  B.  480. 

Bedemption. 

13.  Under  the  statute  (Acts  N.  C.  1888,  o,  177, 
I  fi9.  re-enacted  in  Acts  1887,  c.  187,  %  131)  pro- 
viding that  when  tbe  person  "seised  as  tenant  by 
curtesy  or  dower,  as  tenant  for  life  or  in  right 
of  his  wife, "  of  land  which  is  sold  for  taxes, 
shall  fail  to  redeem  the  same  within  a  year,  the 
land  shall  be  forfeited  to  the  person  "next  In  ti- 
tle in  remainder  or  reversion"  who  may  redeem 
Within  a  year  from  such  forfeiture,  the  homestead 
allotted  to  a  widow  "during  widowhood"  in  Ilea 
of  dower  mi^  be  redeemed  by  tbm  person  next  la 
title  when  the  widow  allows  It  to  be  sold  for  noo- 

tisyment  of  taxes.  Distinguishing  Tucker  v  Bel- 
amy,  98  N,  C.  81,  4  8.  B.  Si,  and  Jones  t.  Eog- 
Bflffd,  18  S.  B.  906,  907, 108  N.  C.  178.  Avbbt,  X, 
dissenting.— Tucker  v.  Tucker,  (N.  C.)  18  B.  B.  5. 

BeooTory  of  taxes  by  land-owner— De- 
mand. 

IS.  Act  N.  C.  1887,  a  187,  I  84,  provides  that 
la  every  case  irtiere,  for  any  reason,  a  tax  paid 
is  claimed  to  be  Invalid,  the  person  paying  the 
same  may,  within  80  days  after  payment,  de- 
mand tbe  same  In  writing  from  the  treasurer  of 
the  town  levying  the  tax;  and,  if  the  tax  is  not 
refunded  within  90  days  thereafter,  a  right  of 
action  therefor  accrues  against  tbe  town.  Ueld^ 
that  s  demand  vrttbln  80  days  after  payment  was 
a  prereqnislte  to  a  rif^t  ta  action;  and  a  com- 
plaint, in  such  case,  whioh  falls  to  allege  such 
demand,  ia  Insafflciant  on  demurrer.  — Ricnmood 
&  D.  R.  Co.  T.  Town  of  Reldsville,  (M.  C.)  18  8. 
K.  866. 


TEIiEGtKAPH  COMPAITIES. 

Failure  to  deliver  moooogo  Statutory 
penalty. 

1.  Under  Acts  Ga.  1887,  p.  Ill,  which  Imposes 
a  penalty  on  telegraph  companies  for  their  foil- 
nre  to  transmit  and  deliver  prepaid  messages 
"with  Impartiality  and  good  faith, "  a  telegrapb 
company  which  has  received  a  telegram  for 
transmission,  and  accepted  payment  forthesame, 
cannot  defend  an  action  for  tbe  penalty  Incurred 
by  failure  to  promptly  deliver  it  on  tbe  ground 
that  the  telegram  related  to  asale  of  futures,  and 
consequently  to  an  Illegal  transaction.— Gray  v. 
Western  Union  Tel.  Co.,  <Ga.)  18  B.  B.  563. 

3.  A  transient  visitor  to  a  town  or  city,  who 
furnishes  to  the  company  no  definite  address,  is 
not  a  person  residing  in  the  same,  or  within  one 
mile  of  tbe  station,  in  contemplation  of  Act  6a. 
1887,  p.  113,  subjecting  telegrapb  companies  to  a 
forfeiture  for  failing  to  deliver  dispatches  to 
residents. —Moore  t.  Western  Union  TeL  C&, 
(Oa.)  18  B.  B.  688. 

TENANCY  IN  COMMON  AND 
JOINT  TENANCY. 

SturlTOTBliip. 

1.  Code  N.  C.  %  1836.  whioh  abolishes  snrvlv- 
orsbip  in  Joint  tenancies,  does  not  apply  to  con- 
veyances to  husband  and  wlfft  —  ThUlipa  v. 

Hodges,  (N.  C.)  13  B.  E.  769. 

AdTorae  possession  against  oo<tenant. 

3.  A  tenant  incommon  under  a  trusteecannot 
acquire  tltte  og&inst  bis  uo-tenants  by  adverse 
posscssionforlcsd  than^Oyears.  Fagev.  Branch, 
97  N.  a  97.  1  8.  E.  635,  foUowed. -heater  T.  Da> 
vis,  (N.  a)  18  B.  E.  90S. 

Testamentary  Fowen. 

SeaPoiMrt,4. 

Digitized  by  Google 


1118 


Tltte. 

Color  of,  see  Adverse  PosscsHony  il,  tfl. 
Deri-ved  from  state,  see  Public  LaniU. 
Estoppel  to  assert,  see  EBtoppel,  7-9. 
Of  statute,  see  Statutes,  1. 
Tax-titles,  see  Taxation,  10, 11. 
To  support  ejectment,  see  Ejectment^  1-L 

Torts. 

See  Abduction:  AssavXt  and  Battery^ii  Death 

bv  Wrongful  Act;  Deceit:  lAbel  and  Slander; 

Malicious  Proaecutton;  Ncgliaence; HTvieanee; 

Trespass:  Trover  and  ConvereUm. 
Auigament  of  right  of  wtlon  for,  see  Aettgn' 

menu  8- 

Ueasnre  of  damages  fw,  see  Damage*,  9. 
01  infant,  see  Injaneg,  a. 

TOWNS. 
Liability  and  indebtedness. 

0acler  Const.  N.  G  art  7,  %  7,  prohibiting 
a  mnnicipal  corporation  from  coatractln^  an; 
debt  unless  authorized  by  a  majority  of  its  quali- 
fled  voters,  in  the  absence  of  such  authority,  a 
township  Is  not  bound  by  the  appointment  of 
agents  by  the  county  commissioners  and  tovrnship 
Justices  to  subscribe  for  railroad  stock  on  behait 
of  the  township,  and  to  represent  it  and  vote  at 
meetings  of  stockholders,  and  by  the  exercise  of 
sncb  authority  by  Haid  agents.  Jones  v.  Commis- 
siosers,  107  N.  U.  348,  13  B.  E.  69,  dlstingulsbed. 
— I^ncnburg  ft  D.  R.  Co.  v.  Board  Onn'ra  ]^r- 
•on  County,  ^.  a)  18  B.  B.  788. 

Transactions  with  Decedents. 

Bee  Witness, 


TBBSFASB. 
Criminal  trespaaa. 

1.  A  persoQ  who  in  good  faith,  believing  that 
he  has  a  right  to  do  so,  enters  upon  the  lands  oi 
another  after  be  had  been  forbidden,  when  hg 
had  uo  reasonable  ground  for  such  belief,  is  not 
excused  from  criminal  liability  under  Coda  N.  C. 
I  1190,  which  provides  that,  "if  any  person,  after 
being  forbidden  to  do  so,  shall  go  or  enter  upon 
the  lands  of  another  without  a  lioense  therefor, 
he  shall  be  guilty  of  a  misdemeanor.  "—State  t. 
Fisher,  (N.  C.)  18  S.  B.  878. 

9.  On  an  Indictment  for  forcible  entry,  It  ap- 
peared  that  the  prosecutor  had  occupied  a  hlacb- 
smlth-shop  under  a  tease  from  defendant  D. 
After  the  expiration  of  the  lease,  the  prosecutor, 
without  Burrendering  the  premises,  tooK  a  lease 
thereof  from  D.'s  co  tenant  While  the  prose- 
cutor was  standing  about  100  yards  from  the  shop, 
defendants,  D.  ana  four  oth^,  though  forbidden 
to  do  so  by  the  prosecutor,  approached,  and  broke 
open  the  shop,  and  took  possession.  Held,  that 
defendants  were  guilty  of  forcible  entry.  State 
V.  Mills,  10  8.  E.  676, 104  N.  C.  905,  distinguished. 
-8tate  V.  Davis,  (N.  CI  18  S.  £.  888. 


TBIAL. 

Bee,  sisOy  Appeal;  Certioru/ri;  Evidmoe;  Exeep- 
tioiis.  Bill  of:  Judgment;  Jury;  New  Trtat; 
Pleading;  Practice  in  Civil  Cases :  Witness. 

Conduct  of,  la  criminal  oases,  see  Criminal  Law, 
13-38. 

Bemarks  of  judge. 

t.  A  verdict  which  is  manifestly  right,  and 
the  only  one  that  could  have  resulted  from  the 
pleadings  and  evidence,  will  not  be  set  aside  be- 
cause the  court,  when  the  Jury  were  about  to  con- 
sider of  their  verdict,  said,  "You  can  retire,  if 
you  wish  to  do  so, "  and  sent  an  otBoer  to  tliem  a 
few  minntes  after  they  had  retired,  with  Instruo- 
ttons  to  inquire  "wtiat  waa  the  dittoultv."  — 


IKDBZ. 


Houston  V.  Isles'  Union  Branch  Asa'n,  ^a.)  H 

i.  Where  the  jury  came  Into  court  on  Satur- 
day of  the  first  week  of  the  term,  and  annonnoed 
that  they  could  not  agree  as  to  the  facta,  it  waa  not 
errw  for  the  jndge  to  say  that  there  w<are  two  mora 
weeks  of  the  term,  and  be  would  rlvatlmn  plen^ 
of  time  to  consider,  and  then  to  direct  the  sheriff 
toprovidecomfortableacoommodationsfortheiiL— 
Osborne  v.  Wilkee,  (N.  C.)  13  S.  B.  S85. 

Taking  papers  to  jnry-room. 

8.  Thefaot  that  the  plaintiffs  counsel  banded 
the  Interrogatories  of  plaintiff  to  the  jurr  whea 
they  retired,  and  tiiat  they  kept  them  until  the  vor- 
dlctwas  announced.  Is  not  ground  for  a  new  trial, 
where  counsel  make  affidavit  that  they  did  so  in- 
advertently, and  the  foreman  of  the  Jtiry  makes 
affidavit  that  they  did  not  examine  ttie  iotetrog' 
atcnrles,  and  did  not  know  that  they  had  tham,— 
Talvay  r.  lUcbmond,  (Oa.)  18  B.  B.  XL 

Beo^tion  of  evidenoe. 

4.  In  an  action  by  a  father  for  damages  for 
abducting  his  daughter  for  immoral  pnrpoaea, 
where  the  daughter  was  examined  as  to  decla- 
rations made  to  her  father  while  be  was  car* 
tying  her  home,  and  witnesses  were  afterwards 
examined  to  contradict  her  testimony,  defend- 
ants were  not  preludiced  by  not  allomnc  them 
to  examine  plaintifl  astosuchdeolaratlona. — Dob- 
son  V.  Cothran,  (B.  C.)  18  S.  E.  879. 

6.  It  was  no  abase  of  discreUon  for  the  coort 
to  not  allow  a  Bible  to  be  exhibited  In  evidence 
after  the  testimony  was  closed,  and  argument  by 
counsel  oommenoed.  — Oobson  t.  Cothran,  (S.  C.) 
18  8.  B.  679. 

0,  Thought  evidenoe  be  improperly  rejected, 
if  tAe  verdict  Is  correct,  and  the  excluded  evi- 
denoe oould  not  properly  have  changed  it,  tba 
error  is  Iminaterikl.— Harvey  r.  West,  (Ga.)  U 
S.  B.  60ft. 

 Beopenlng  case. 

7.  It  is  discretionary  with  tbecoart  to  reopen 
a  case  for  the  re-examinatton  of  awitness. — Cen- 
tral Railroad  &  Banking  Co.  v.  Curtis,  (Oa.)  IS 
8.  E.  767;  CortU  v.  CMtial  Bidlroad  *  Ban^njr 
Co.,  Id. 

ObjectionB  to  evidenoe. 

8.  An  exception  to  ths  BulBeI«u7  of  arldenos 
to  identify  land  described  in  a  deed  cannot  ba 
raised  for  the  first  time  on  appeaL— •Boliaa  T. 

McAdams,  (N.  C.)  18  H.  B.  lOi, 

Arguments  of  oouoseL 

9.  The  fact  that  a  witness  for  deteodant.  In  an 
action  on  an  Insnranoe  polli^,  who  waa  present 
and  aiding  its  counsel  In  the  conduct  of  tba  case, 
was  not  examined  to  contradict  the  plaintiff  aa 
to  what  occurred  when  he  and  another  caine  to 
adjust  the  loss,  was  a  matter  which  counsel  was 
properly  allowed  to  use  as  an  argument  tbat 
plaintiff's  testimony  should  be  believed.— Orabbs 
V.  North  Carolina  Home  Ins.  Co.,  (S.  C.)  IS  B. 
E.  236. 

10.  Though  it  la  Improper  ita  counael,  on  a 
motion  to  reopen  the  case  for  more  evidence, 
made  while  the  argoment  by  opposing  ooonsel  is 
in  progress,  to  give  the  names  of  witnesses,  and 
state  what  tbeir  evldeuce  would  be,  witboot  first 
requesting  the  court  to  cause  the  jury  to  retire, 
the  impropriety  will  not  necessarily  work  a  new 
trial,  if  it  does  not  appear  that  he  acted  in  bad 
faith,  or  witb  any  purpose  to  get  facts  before  tbo 
Jury  by  artful  pracUce.-^eorgia  AQ. 
R.  Co.  r.  Bvans.  (Ga.)  18  8.  B.  680. 

 Bight  to  open  and  close. 

11.  On  the  trial  of  a  claim  case,  claimant  de 
manded  the  right  to  assume  the  burden  of  proof, 
and  to  open  and  conclude  the  argument,  but  made 
no  offer  to  admit  any  particular  fact  or  tacts.  It 
appeared  that  claimant  was  in  possession  of  a 
portion  of  the  property  levied  on,  and  defendant 
In  Jl.  fa.  was  in  possession  of  the  remaining  por- 
tion. Held,  tthere  waa  no  error  in  refnalnff  to  al- 
low claimant's  denuuid.-Johnaon  T.  Pumoor, 

(Oa.)  18  s.  B.  en. 
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Instraotlons. 

13.  Where,  in  an  acUon  to  recover  salary  by  a 
railroad  president,  it  is  claimed  that  his  services 
were  gratuitous,  and  that  he  did  not  intena  to 
charge  therefor  at  the  time  they  were  rendered, 
it  is  not  error  to  cbartre  that  "the  position  of  the 
defense  is  that  the  presideat  did  not  intend  to 
charge,  •  «  *  and  that  he  never  thought  about 
charging  till  he  got  out  of  ofQce. "— Bowea  v. 
Canaina,  C.  O.  &  C.  R.  Co.,  (S.  G.)  18  S.  E.  431. 

18.  One  vho,  against  objection,  iDtrodaoes  tea- 
timony  upon  a  point  not  raised  by  the  pUadings, 
cannot  object  to  the  giving  of  a  charge  based  up* 
on  saoh  testimony. — Sowen  t.  Carolfna,  C.  0.  & 
C.  R.  Co.,  (S.  C.)  IS  S.  £.  43L 

14.  In  an  action  to  reooTer  for  a  heating  appa- 
ratus furnished  an  hotel,  where  the  defense  is  a 
failure  to  beat  properly,  It  is  not  error  to  charge: 
"If  it  was  the  contract  that  the  hotel  company  was 
to  close  up  the  halls  by  storm-doors,  and  if  the 
hotel  company  failed  to  closo  up  the  halls,  and  U 
there  was  a  failure  to  produce  the  premier  degree, 
of  heat  by  reason  such  n^leot  to  put  in  storm 
doors,  then  the  plaintiffs  would  not  be  responsi- 
ble for  the  failure, "  though  the  main  contract 
was  a  written  one,  and  the  contract  as  to  the 
doors  was  In  parol,  where  the  tortimooyas  to  the 
olosing  of  the  halls  was  first  brought  oat  by  de- 
fendant on  cross-examination  of  plalnUfb*  wit- 
ness, and  an  issue  was  made  thereon  without  ob- 
^ti«i.— Bome  Hotel  Co.  t.  War  lick,  (Qa.)  18  B. 

15.  Where  plaintiff  and  defendant  are  tho 
principal  witnesses,  and  the  former  teatifles  dis^ 
tinotly  to  one  contract  and  Its  breach  by  defend- 
aat,  who  testifies  as  distinctly  to  another  and  a 
different  contract,  it  is  not  error  to  charge  that,  if 
the  jurrfind  that  plaintiff  hasstated  the  contract 
correctly,  they  will  find  for  him,  but,  if  defend- 
ant stated  It  correctly,  then  the  verdict  should  be 
fOT  him.— Barringer  v.  Bums,  (S.  C.)  IS  B,  S. 
143. 

16.  The  Judge  Invited  arfrument,  in  the  presence 
of  the  jury,  when  plaintiff  rested,  as  to  whether  he 
had  madea  pHTna/ocfe  case,  and  then  he  directed 
defendants  to  proceed  in  the  development  of  their 
case,  and  told  the  Jury  theo,  ana  sutweguently 
Charged  them,  that  they  must  not  be  influenced  in 
favor  of  defendants  by  his  Inviting  a^meat,  nor 
Effainst  them  by  his  order  to  proceed  with  the  In- 
troduction of  their  testimony.  Held  not  to  be  er- 
ror.—Oaboroe  V.  Wilkes,  (N.  C.)  18  S.  E.  335. 

17.  Where,  if  defendants  had  pleaded  sepa- 
rately, the  charge  correctly  laid  down  the  law  as 
to  what  facts  would  implicate  one  or  more  of 
them,  and  left  it  to  the  Jury  to  say  whether  such 
facts  were  established,  the  chat^e  was  not  erro- 
neous.—Dobson  y.  Cothran,  (S.  C.)  18  S.  K.  678. 

 Misleading  inatrnotiona. 

18.  It  is  not  misleading  to  refer  inadvertently 
to  the  "claim  for  injuries  made  by  defendant" 
instead  of  by  plaintiff.— Southern  Bell  TeL,  etc., 
Go.  V.  Jordan,  (Ga.)  18  a  B.  303. 

 Bequests  to  charge. 

19.  It  is  not  error  to  refuse  to  consider  written 
requests  for  instructions,  unless  presented  to  the 
court  at  or  before  the  olose  of  uie  testimony.— 
Grubbs  v.  North  Carolina  Home  Ins.  Co.,  (N.  C.) 
18  S.  E.  336. 

20.  Where  an  instruction  covering  the  law  of 
the  case  has  been  given,  it  is  not  error  to  refuse  to 
give  another,  though  it  state  the  law  correctiy  in 
a  different  manner.— Fergusou^s  Adm'r  t.  Wills, 
(Va. )  18  S.  E.  893. 

21.  A  request  to  oharge  in  terms  not  appltca* 
ble  to  the  facts  in  evidence,  or  which  in  layiog 
down  a  proposition  omits  some  of  the  material 
elements  to  be  considered,  is  properly  refused. — 
Georgria  Midland  &  a  B.  Co.  v.  Evans,  (Qa.)  13 
8.  E.  6S0. 

23.  Where  no  request  is  made  to  cbai^  as  to 
the  burden  of  proof  or  the  preponderunce  of  evi- 
dence, mere  failure  to  charge  on  such  ttroics  will 
not  require  a  new  trial.— Small  t.  Williams, 
(Qa.)  18  a  E.  689l 


Instruotdlons— Eridenoe  to  support. 

23.  Where  the  evidence  shows  that  the  deed 
in  question  was  executed  freely  and  voluntarily, 
and  there  is  no  testimony  from  which  the  Jury 
could  rightiy  infer  that  It  was  the  result  ot 
duress  or  fraud,  the  court  is  not  warranted  in 
charging  on  these  suUeots. —Campbell  v.  Hig- 
ginbotham,  (Ga.)  18  S.  E.  666. 

34.  Instructions  shonld  be  refused  unless  there 
Is  evldenoe  to  which  they  are  pertineot,  and  which 
warrants  them.— Leaoh  t.  Undo,  (N.  C)  18  8.  E. 
2IS. 

2S.  An  instruction  which  takes  only  a  portion 
of  the  facts  involved  inacase  under  theevidence, 
and  erects  an  hypothesis  on  them  only,  disre- 
garding others,  and  tells  the  that  if  the  hy- 
pothesis be  true  they  shall  find  accordingly/is 

firoperly  refused,  though  it  may  be  good  as  far  as 
t  goeB.~ThompBon  v.  Douglass,  (W.  Ya.)  18  B. 
E.  1015. 

36.  Where  there  Is  no  evidence  In  support  <tf 
requests  to  charge,  they  are  ivoperly  refused. — 
Humphrey  v.  Board  at  Tmstaes  u  M.  H.  Church, 

(S.  6.)  18  S.  E.  798. 

 Constmotioii  as  a  whole. 

37.  Though  an  instruction  embraces  only  the 
aspects  of  the  case  favorable  to  one  party,  it  ia 
not  erroneous  if  the  entire  charge  fairly  presents 
the  case  to  the  Jnry.^Barringer  r.  Burns,  (N.  C.> 
18  S.  E.  142. 

28.  The  alternative  of  a  legal  proposition  fa- 
vorable to  one  party,  if  fairly  given  in  charge, 
need  not  be  In  immediate  connection  with  the 
alternative  in  favnr  of  the  other  party. — Small  t. 
Williams,  (Ga.)  18  S.  B.  689. 

 Harmless  error. 

29.  Though  the  oharge  of  the  court  was  in  part 
not  stricUy  accurate,  yet  where,  in  view  of  the 
substantial  merits  of  the  case,  the  iDaeounK7<lid 
no  harm,  it  Is  not  cause  for  anewtrial.— Haddeo 
T.  Lamed.  (Qa.)  18  8.  B.  800. 

 BetnTn  of  jury  for  ftirOier  instruo- 

tlons. 

80.  Where  the  Jury  in  a  negligence  case  come 
Alto  court  without  having  agreed  on  a  verdict.  It 
is  not  error  for  the  court,  in  telling  them  to  re- 
turn to  their  room,  and  txy  to  find  a  verdict,  to 
say  to  them  that  they  are  as  capable  as  any  Jury 
will  ever  be  to  reach  a  verdict,  and  that,  if  they 
will  follow  the  rules  he  has  given  them,  he  does 
not  think  they  will  have  trouble  in  agreeing. 
Parker  v.  Bailway  Co.,  88  Ga.  640,  10  B.  B.  388, 
followed.— A osUn  r.  A^lina  (Oft.)  18  S.  B.  968. 

 Province  of  jury. 

31.  In  an  action  to  recover  for  services  as  rail- 
way president  upon  a  quantum  meruit,  a  charge 
that  "the  salaries  of  railway  presidents  are  very 
high,  and  much  higher  than  ox  state  officials,  and 
are  made  so  because  of  the  great  responsibility 
attached  totheofflce,  and  the  hlghorderof  ability 
required,  "  Is  not  erroneous  as  violating  the  con- 
stitutional provision  prohibiting  a  charge  upon 
the  facts.— Bowen  v.  Carolina,  C.  O.  &  C.  B.  Co., 
(8.  C.)  18  8.  E.  421. 

83.  Wbere  plaintiff.  In  an  action  for  the  pos- 
session of  land,  offers  in  evidence  an  administra- 
tor's deed  of  the  land,  which,  on  account  of  the 
inadequacy  of  consideration,  is  asserted  by  de- 
fendants to  be  fraudulent,  it  is  error  for  the 
court  to  take  the  issue  from  the  Jorr,  and  direct 
what  their  finding  shall  be,  since  Inadequacy  of 
price  is  but  a  badge  of  fraud,  to  be  considered 
by  the  Jury  with  other  suspicious  circumstances. 
— Orrender  v.  Chafha,  (N.  C.)  18  8.  E.  911. 

83.  Since,  under  the  procedure  in  North  Car- 
olina, issues  are  submitted  lo  the  Jury,  and  on 
tbeir  findings  the  court  adjudges  the  recovery,  it 
was  not  error  in  the  court  to  refuse  d^endant's 
request  to  instruct  the  Jury  that  upon  the  evi- 
dence plaintiff  could  not  recover. —Bottoms  v. 
Seaboard  &  B.  R.  Co.,  (N.  C.)  38  S.  E.  733. 

84.  Plftlutiff  and  two  other  boys  obtained  'i>er- 
niasion  from  a  section -master,  who  was  going 
with  the  Beutlonmen  on  a  hand-car  to  load  some 
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vcrap-iron,  to  go  with  Um  If  they  would  aasist 
in  loadlDsrthe Iron.  On  their  retnra  the  band- 
ear  collided  with  a  rapidly  moving  train.  Plain- 
tiff was  injnred,  and  sued  the  railroad  company. 
He  asked  the  coort  to  charge  that,  if  the  sec- 
tion-master was  in  the  habit  of  employing  and 
discharging  the  men  under  blm,  and  was  in  con- 
trol of  the  said  car,  and  plaintiff  was  on  the  car 
by  his  permission,  and  without  knowing  that  It 
was  contrary  to  the  roles  of  tbe  company,  and 
the  injuries  snstalned  by  him  resalted  from  the 
gross  negligence  of  defendant,  he  was  entitled 
to  recover,  and  that  the  relation  between  a  aec- 
tiou-master  and  the  men  under  him  was  that  of 
aaperior  and  subordinates;  and  that,  if  one  em- 
ployed by  the  section-master  was  injured  by  the 
■ectioD- master's  negligence,  the  company  could 
nut  escape  liability  on  the  ground  that  the  In- 
jured party  was  a  co-employe.  The  court  rejected 
Uie  Inatructiona  of  iilaintiff  as  calculated  to  mis- 
lead the  Jury,  and  as  Inapplicable  to  the  erl- 
denoe.  It  then  charged  that,  although  plaintiff 
was  permitted  to  ride  on  the  nand-oar,  upon  con- 
dition that  he  would  assist  in  loading  the  said 
iron,  this  did  not  make  him  an  employe,  so  as  to 
obligate  the  company  to  protect  him  from  Injury; 
and  that,  nnless  defendant  authorised  the  seo- 
tlon<niaster  to  permit  him  so  to  ride,  the  Jury 
vaxut  find  for  the  defendant  Held,  that  the  said 
rulings  MTG^  an  invasloo  of  tbe  province  of  tbe 
}ury.  In  assuming  to  decide  for  tnem  questions 
of  fact,  and  In  directing  their  verdtot  Fjlttn- 
TUiBOT,  J.,  dissenting.  — Tyler  Chesapeake  & 
O.  R.  Co.,  (Va.)  13  H.  E.  075. 

85.  Under  Code,  !  418,  which  provides  that  no 
Judge,  in  giving  an  Instruction  to  the  petit  Jury, 
ahall  give  an  opinion  whether  a  fact  is  fully  or 
sufHciently  proven,  an  Instruction  that  no  charge 
in  the  bill  of  partJoulars  appears  against  one  of 
tbe  defendants  which  Is  not  paid,  aa  shown  by 
copies  of  receipts  filed,  was  properly  refused,  as 
Invading  the  provicoe  of  the  Jniy. — Albertson  v. 
Terry,  (N.  C.)  18  B.  B.  718. 

86.  In  an  aotlon  for  injury  by  a  railroad  en- 

Sne.  defendant's  request  to  chai^  that,  "if  the 
ly  believe  the  evidence,  the  plaintiff  could  have 
extricated  himself  from  any  danger  after  he  saw 
the  engine,"  was  properly  refused,  since  the 
proposition  was  an  inference  to  be  mode  by  the 
jary  from  all  the  circumstances  in  evidence. — 
HoQuv     Richmcmd  A;  D.  B.  Co.,  (N.  C.)  18  8. 

87.  Coda  Cta.  1 8248.  prohibiting  a  judge  in  his 

charge  to  the  Jury,  ur  during  the  progress  of  a 
trial,  to  express  or  Intimate  his  opinion  as  to 
what  has  or  has  not  been  proved,  does  not  pro- 
hibit a  Judge  from  stating  to  the  Jury  that  there 
1b  no  evidence  to  snpport  an  allied  fact,  when 
such  statement  is  unquestionably  true.— Baat 
Tennessee,  V.,  ft  O.  By.  Co.  T.  llarkens,  (Oa.) 
13  S.  E.  865. 

iBBtruotloiiB  —  Ottfeotions  and  excep- 
tions. 

88.  If  the  matter  of  a  lengthy  extract  from 
the  charge  of  the  court  Is  sound  in  part,  any  on- 
aound  put  must  be  speclBoally  pointed  out  <o 
the  motion  for  a  new  trial.— Small  t.  Williams, 

(Ge.)  18  S.  E.  689. 

89.  An  exception  "to  the  charge  as  given**  la 
too  vague  and  indefinite  to  be  considered  on  ap- 
peal.—Bottoms  V.  Beaboard  ft  B.  K.  Co.,  (K.  C] 

Is  B  E.  ras. 

40.  Where  an  exoeption  to  the  charge  was 
based  upon  tbe  assumption  that  defendants  plead- 
ed separate  defenses,  when  therecord  shows  tbat 
they  did  not,  the  exception  will  not  be  sustained. 
— Uobson  V.  Cotbran,  (S.  C. )  18  B.  B.  679. 

41.  Where  an  exception  charges  error  in  giv- 
ing an  instruction,  but  contains  no  npecifications 
as  to  what  the  error  was,  the  exception  will  not 
be  BusUined.— Dobscn  v.  Cotbran,  (S.  C.)  18  B. 
BL  A7fl. 

42.  A  misstatement  of  the  testimony  in  the 
charge  to  the  Jury  is  a  causo  for  a  new  trial,  and 
cannot  I>e  presented  for  tbe  first  time  in  tbe  su- 
weme  court.— Bowen  v,  Carolina,  C  ft  C.  B. 
Co.,  (S.  C.)  18  &  E.  421. 


48.  Error  oannot  be  predicated  oa  tbB  ISillim 

of  the  trial  court  to  give  instructions  which 
were  first  suggested  on  a  motion  for  a  new  trlaL 
—Blackburn  v.  Fair,  (N.  C.)  18  8.  B.  BlU 

 Direotlng  verdiot. 

'  44.  When  a  case  tarns  on  a  quesUon  of  law 
which  is  decIatTe  of  Ita  merits,  and  the  court  di- 
rects a  verdict  for  defendant,  though  irregular, 
the  error  U  harmleas.— lAing  t.  CTtr  of  JLotr- 
ioua,  (Oa.)  18  B.  B.  lOr. 

Verdict. 

45.  In  an  aotlon  against  two  defendants  sued 
lointly,  a  general  verdiot  fbrplainUfl  Is  a  find- 
ing Kainat  both,  and  la  snfDciMiUy  oertaln.— 
Houston  T.  Ladlea*  Unlm  Branch  Ass'n,  fO&) 
18  8.  E.  634. 

46.  Where  the  verdiot  Is  for  a  larger  sum  than 
is  sued  for,  and  no  amendment  covering  the  ex- 
cess Is  offered,  the  court  should  set  it  aside  or 
require  a  remitOtur,  though  interest  added  to 
the  damages  proved  would  equal  the  Terdlct— 
Georgia  Railroad  ft  Bankiiif  Co.  y,  Gmwley, 
(Ga.)  18  8.  E.  606. 

47.  When  the  vendor  represented  tliat  the  tract 
contained  140  acres,  and  included  within  Its 
boundaries  one-half  of  a  certain  spring,  wfaen  In 
fact  it  only  contained  126  acres,  and  did  not  in- 
clude the  spring,  a  verdict  assessing  defend* 
ant's  damages  at  8600  for  loss  of  one-tialf  of  tbe 
spring,  and  $540  for  the  loss  of  14  acres  of  land, 
and  directing  the  manner  In  which  this  sum 
shall  be  applied  towards  tiie  parohaae  prie«,  is 
not  vague  and  imeert^n.— Grayson  t.  Bachanan. 
(Va.)  18  8.  E.  467. 

48.  The  findings,  in  an  aotlon  on  a  note,  where 
defendant  filed  a  counter-claim,  that  defendant 
owed  plaintiff  $45,  and  that  he  was  entitled  to 
823.60  damages,  were  not  intelligible,  for  the  rea- 
son that  it  could  not  be  determined  whether  the 
Jury  meant  tbat  defendant  owed  plaintiff  8^  and 
that  bis  damages  should  be  aeducted  from  that 
sum,  or  whether  the  damages  should  be  recov- 
ered by  defendant  and  plaintiff  should  recoi-er 
nothing,  or  that  defendant  was  damaged  845,  and 
in  addition  823.50.— KDrnega(y  T.  Ebruwar,  (N. 
C.)  18  a  B.  770.  ^  ^ 

49.  Evidence  certified  oannot  be  read  to  find 
facta  essential  to  Judgment,  which  should  have 
been,  but  were  not,  found  by  verdiot.- Ringold 
V.  Suiter,  (W.  Va.)  18  a  B.  41 

 Exceptions. 

50.  An  exception  based  upon  the  all^tloa 
tbat  the  damages  found  by  tbe  Jury  are  excessive 
cannot  be  considered  by  this  court.  Steele  v. 
Railroad  Co.,  11  8.  C.  6S9;  Petrle  v.  Railroad 
Co.,  89  8.  C.  808,  7  8.  E.  515,— followed.— Dotmn 
V.  Cotbran,  (&  C.)  18  8.  E.  079. 

61.  An  exception,  "lieeaose  the  finding  of  tba 
Jury  was  contrary  to  the  oiear  jHrepondennos  of 
the  testimonv, "  is  iusufflolenL — ^DmMon  r.  Cotli- 
ran,  (8.  C.)  18  8.  E.  679. 

 Special  findings. 

53.  In  an  aotlon  1^  plaintiff  against  a  railroad 
company  for  injunr  to  his  child  the  following  la- 
snes  were  submitted  to  tbe  Jury:  "(3)  Was  tbe 
defendant  guilty  of  negligence  in  respect  to  tbe 
injury  of  plaintiff's  cblldl  Answer.  Yes.  (3) 
Was  tbe  plaintiff  guilty  of  contributory  negli- 
gence in  respect  to  the  injury  of  his  child  t  A. 
Yea.  (4)  Was  the  plaintiff's  child  Injured  by 
defendant's  negUgenceT  A.  Yes."  Held  that,  aa 
tbe  material  facts  found  ara  confused,  a  new 
trial  will  be  ordered. — Bottoms  v.  Beaboard  ft  B. 
R.  Co.,  (N.  C.)  13  8.  E.  738. 

58.  Plaintiff  sued  on  a  note  given  in  part  pay- 
ment for  a  horse,  which  he  claimed  was  to  re- 
main his  until  the  note  waa  paid.  Defendant  al- 
leged that  be  bought  thehorse,  paying  part  cash, 
and  giving  bis  note  for  $46  for  the  balance;  that 
plaintiff  warranted  tbe  horse  to  be  sound,  where- 
as in  fact  it  was  unsound;  and  claimed  damages 
for  breach  of  warranty.  The  Jury  found  uat 
plaintiff  was  not  the  owner  of  the  horse;  thst 
defendant  owed  him  for  the  same  8U;  that  his 
repreBeatatlms  in  regard  to  ita  tonndnen  mta 
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false;  and  that  the  defendant  was  entitled  to 
damages.  Beld,  ttutt  Uie  finding  In  reganl 
to  ownership  was  materiid,  and  not  Inconsistent 
with  the  ottier  findings  or  with  the  mnaral  ver- 
dict, and  that  the  oourt  erred  in  adjaoging  that  it 
was  mere  aurplnsage  and  that  the  plaintlfl  was 
the  onrner.— Kra-negay  t.  Eomegay,  a)  18  B. 
E.  770. 

Trial  hy  court. 

M.  Wliere  the  lodge,  acting  as  a  ivij,  decides 
the  case  long  after  hearing  the  evidence  and 
argument,  he  may  act  upon  his  recollection  of 
ibe  written  evidence  without  having  it  in  hia 
possession  at  the  time  of  deciding,  provided  he 
Is  satisfied  that  he  rememhers  it,  asd  especially 
if  he  remains  of  the  same  opinion  as  to  the  effect 
of  it  after  reviewing  it  upon  a  motion  for  a  new 
trial,  in  deciding  which  motion  the  evidrace 
was  all  put  before  him  again  and  re-ezamlned. 
— Sibley  r.  Ober&Sona  Co.,  IS  8.  IE.  711, 117  Ga 
B5. 

K,  When  a  ease  is  snbmitted  to  the  Judge  on 
the  law  and  the  facts,  to  be  tried  by  him  without 
the  Intervention  of  a  ]ury,  and  he  finds  on  the 
facts  and  decides  the  questions  of  law,  the  losing 
party  may  either  move  for  a  new  trial  or  file  his 
Dill  of  exceptions,  as  he  may  see  proper;  bat 
whec,  by  agreement  of  the  parties,  a  verdict  la 
actually  taken  In  accordance  with  the  Judge's 
finding,  a  motion  for  a  newtrlsl  Is  indispensable 
to  review  the  finding.— Byfleid  r.  Sims,  (Oa.)  18 
B.  S.  664. 

 Findtnga. 

St,  Where  findings  npon  wblch  a  court  ap- 
pointed a  receiver  were  not  reduced  to  writing 
until  three  orfoor  days  after  tbe  order  was  made, 
Uie  order  will  not  be  disturbed,  where  It  doeanot 
appear  that  defendant  sofflered  from  snob  delay. 
—a.  C.  Forsaith  Uacb.  Co.  v.  Hope  Hills  Lum- 
ber Co.,  {N.  0.)  18  8.  E.  809. 

67.  The  faftare  of  the  re<wrd  to  show  that  the 
court  nude  speciflo  findings  of  faot  will  not  in- 
validate its  Judgment,  where  it  does  aot  appear 
that  findings  were  riBooested.— Carter  t.  Roun- 
tree,  (IT.  a)  18  S.  E.  ntk 

TBOVBB  AND  OONVBBSION. 

Conversion  by  mortgagee. 

1.  In  January,  18S»,  a  mortgage  was  given  on 
"the  entire  crop  of  cotton  to  be  raised  by  me  or 
my  tenants  on  all  my  lands  during  the  year 
1(389. "  The  mortgagor  planted  some  leased  laud 
in  cotton,  and  gave  m  second  mortgage  to  the 
defendants,  and  was  directed  to  deliver  to 
them  a  bule  of  cotton  dne  his  landlord  for  rent. 
The  mortgagor  delivered  a  bale  to  tbe  defendants 
for  his  landlord,  but  they  insisted  on  applying  it 
OB  accoonc  of  their  mortgage.  Tbe  mortgagor 
said  be  was  willing  If  his  landlord  was,  and  the 
next  week  be  delivered  to  tbe  landlord  another 
bale  in  payment  of  the  rent.  Held,  that  the  de- 
fendants were  liable  to  the  first  mortgagee  for  the 
conversion  of  the  bale  delivered  to  them.— Fol- 
lowing Rawlings  v.  Hunt,  SO  N.  C.  270.— Brown 
T.  Hiller,  (N.  C.)  18  S.  B.  167. 

Verdict  and  judgment. 

3.  In  trover  by  the  seller  of  goods,  the  tlue 
to  which  he  retained  as  secori^  for  the  price, 
where  plaintiff  elects,  under  Code  Ga.  |  3604,  to 
take  a  verdict  for  the  property  and  Its  hire,  and 
where  no  plea  has  been  filed  excupt  tbe  general 
Issue,  and  there  is  no  evidence  as  to  the  value  of 
the  goods,  defendant  Is  entitled  to  no  deduction 
from  the  amoant  of  hire  on  account  of  partial 
payments  made  to  plaintiff  on  the  price.— Morton 
tT Prick  Co.,  (Ga.)  18  8.  E.  468. 

8.  Where,  tn  an  action  under  Code  Ga.  18890, 
prescribing  a  short  form  of  complaint  for  uie  re- 
covery of  personal  property,  ana  denlaring  that 
the  verdict  and  Judgment  nnder  such  form  may 
be  the  same  as  in  actions  of  trover,  the  complaint 
Is  for  310  bags  of  flour,  of  the  value  of  $460,  with 
no  f  arUier  auegatlon  of  damagea,  except  that  the 
defendants  refuse  to  deliver  the  piopraty  or  pay 
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the  profits  thereof,  there  can  be  no  recovery  for 
more  than  t4Sn,  with  interest  tberoon.  tbere  be- 
ing no  amendment  of  the  declaration,  or  olfer  to 
amend.— Moomaugb  v.  Everett,  (Ga.)  18  8.  S. 
837;  Everett  v.  Hooinaugh,  Id. 

 Bemittitur. 

4.  la.  Georgia,  when  personal  jvoperty  bae 
been  sold  for  ti)75,  and  1250  thereof  has  been  paid 
to  the  seller,  wbo,  having  retained  the  title  to 
the  property  to  secure  the  purchase  money,  re- 
covers in  an  action  of  trovor  the  property  itself 
and  (100  for  hire,  the  supreme  oourt  will  direct 
that  the  Judgment  in  favor  of  plaintiff  may  be 
discharged  by  defendants'  paying  the  balance  of 
the  parchase  money  and  interest  thereon,  and 
oosts  of  the  action,  witbln  tO  days  from  the  time 
the  rvmUMuT  is  made  the  Judgment  of  the  court 
below;  and,  if  not  so  paid,  then  the  original 
judgment  in  favor  of  plaintiff  to  stand  of  full 
loroe  -Morton  r.  Friek  Co.,  (Oa.)  18  B.  A  MS. 

TruBCee  Prooesa. 

Bee  Gomwhrnent 

TBUSTS. 

Action  against  trustee,  limitation,  see  ZAmttatlim 

of  ActUmt,  9-11. 
Adverse  possession  by  cestui  <pte  trust,  aee  AA- 

verse  Possession, 

SxpresB  tnut. 

1.  Where  a  deed  Is  executed  in  fee-simple, 
and  the  grantor  makes  before  delivery  the  lollow- 
Ing  Indorsement,  signed  and  sealed  In  the  presence 
of  witnesses;  "Accordance  deed.  I,  the  said  BU 
Blackburn,  Sr.,  do  hereby  certify  that  Sarah 
Blackbam,  a  daughter  of  said  Blackburn,  doth, 
hold  a  life-time  poaseasion  In  tbe  said  Ell  deed, " 
—the  grantee  takes  tha  land  in  trust  for  BanA. 
daring  hernatural  life.— Blackburn  v.  BlackburUf 
(N.  C.)  18  8.  B.  987. 

<— —  Eetablishment  by  paroL 

5.  In  an  action  to  establish  a  parol  trust  ln> 
personal  property  it  appeared  that  98  years  prlw 
to  the  suit,  plalntifts'  mother,  desiring  to  divide 
a  sum  of  money  among  her  children,  delivered 
oertaln  portions  of  it  to  some  of  tbem  In  person, 
and  directed  defendant  to  take  the  shares  of 
plaintiffs,  invest  it  for  tbem,  and  pay  them  only 
the  interest.  No  demand  was  made  by  plaintiln 
upo>:  delendant  for  the  principal  or  Interest  of 
their  shares  for  a  series  of  years,  although  two 
of  them  were  In  needy  circumstances,  and  bad 
frequently  requested  pecuniary  assistance  from 
defendant.  I'he  testimony  of  the  plaintiffs  was 
vague  and  uncertain,  and  tbe  details  of  the  orig- 
inal transactlim  were  stated  in  three  different 
w^a.  Held,  that  tbe  evidence  was  insnfBcient 
to  establish  the  trust.— Harris  v.  Bratt^>3,  (8.  C.) 
13  S.  E.  447;  De  Loach  v.  Same,  Id.;  WiUIama 
V.  Same,  Id. 

Beeulting  trust. 

8.  A  deed  from  a  father-In -taw,  made  in  con- 
sideration of  $500,  "less  C900  for  the  love  and 
affection  the  saidW.  [grantor]  bears  to  his  daugh- 
ter, [the  grantee's  wife,]  donated  out  of  the  8300 
at  and  before  the  sealing  and  dellvwy  of  these 
presents,"  and  oonveying  tbe  [a«mises  to  th» 
son-in-law,  with  warrant  title,  vesta  the  title 
in  him  for  his  own  use,  and  no  trust  results  tn 
favor  of  the  daughter.— Hawks  v.  Bailors,  (Ga.) 
18  8.  E.  638. 

4.  Plaintiff's  &ther  conveyed  land  to  defend- 
ant upon  a  parol  trust  to  certain  Judgments, 
which  were  afterwards  discharged  with  tbe  pro- 
ceeds of  other  land,  which  the  father  had  In* 
tended  to  convey  to  plaintiff,  with  the  nnder' 
standing  with  defendant  that  he  should  oonvey 
the  land  held  in  trust  by  him  to  plaintiff.  2fela, 
that  a  trust  in  the  land  conveyed  to  defendant 
resulted  to  plaintiff's  father,  and  went  to  his 
heirs.  There  being  no  transfer  of  the  legal  title 
oontemponuieous  wltti  tbe  parol  undmtanding 
that  defendant  should  convey  to  pl^ntif^  no  trust 
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resulted  la  her  favor.— Dover  v.  Rhea,  CS.  C.)  13 
B.  E.  104. 

B.  Where  a  husband  recelTes  his  wife's  money, 
and  agrees  to  waire  bis  marital  rlfrhts,  and  to 
invest  it  for  her  in  certain  land,  which  he  after- 
-vrards  buys  with  the  monev,  taking  title  in  his 
own  name,  a  trust  results  in  favor  of  the  wife  as 
Bf^inat  the  collateral  heirs  of  the  hasband.— 
Beam  v.  Bridges,  (N.  C.)  13  S.  B.  112. 

6.  Where  an  action  to  aharge  defendant  with  a 
resulting  trust  in  land  isbasedupon  an  allegation 
that  defendant  bought  the  land  at  a  judicial  sale  fc 
the  children  and  heirs  at  law  of  a  certain  person, 
among  whom  were  plaintiffs,  testimony  of  one 
of  the  ohlldron  that  there  was  an  understanding 
betvreen  him  and  defendant  that  the  latter  should 
bid  In  the  property  for  another  of  the  cblldrea  will 
not  austam  a  decree  for  plalntlfla. — Bright  t. 
Knight,  (VV.  Va.)  13  a  E.  63. 

7.  To  raise  a  resulting  trust  in  laud  from  the 
payment  of  tbe  purchase  money,  the  payment  or 
advance  must  be  made  before  or  at  the  time  of  tbe 
purchase.— Bright  v.  Knight,  [W.  Va.)  IS  &  E.  0». 

Appointment  of  trustee. 

8.  Where  two  distinct  assignments  of  a  judg- 
ment are  made  to  twodiffereutparties  for  the  beu- 
eflt  of  infant  children,  aud  in  a  chancery  suit  pend- 
ing both  of  said  assignees  flle  petitions  respect- 
ively, claiming  to  be  entitled  to  the  control  or  said 
judgment,  the  successful  party  in  said  contest  must 
oe  regarded  as  having  accepted  said  assignment, 
and  subsequently  as  holdlDg  said  judgment  as 
trustee  for  said  Infant  chUdreD.— Feunster  t. 
Peamster,  (W.  Va.)  13  S.  E.  58. 

9.  On  tAe  death  of  a  trustee,  another  was  ap- 
pointed by  the  court;  one  of  the  two  eestitfai  q[ue 
triutent  Joining  In  an  affidavit  wherein  she  swore 
that  the  substituted  trustee  was  a  proper  person 
for  the  position.  Held,  that  she  thereby  estopped 
herself  from  attaclcing  the  validity  of  the  trustee's 
appointment,  and  that  L-onsequently  a  joint  ac- 
tion by  tbe  two  cestuis  que  truatent  to  set  aside 
a  subsequent  conveyance  by  the  sul»tituted  trus- 
tee on  the  ground  of  the  invalidity  of  his  appoiut- 
ment  could  not  be  maintained,  though  such  ap- 
pointment may  not  have  been  valid  as  to  the 
other  cestui  que  tru*t.— Lowe  v.  Suggs,  (Ga.)  13 
S.  E.  665. 

Purchase  of  trust  property— By  trustee. 

10.  Where  a  judgment,  held  in  trust  for  infant 
children.  Is  a  lien  upon  the  lands  of  a  party,  and 
prior  judgment  liens  exist  against  the  same  land, 
which  is  the  only  estate  of  the  judgment  debtor, 
said  land  must  be  regarded  as  the  trust  subject, 
aud  cannot  be  purchased  by  tbe  trustee  for  bis  in- 
dividual benefit  at  a  judicial  sale.— Feamster  v. 
Peamster,  (W.  Va.)  18  S.  E.  58. 

U.  If  land  upon  which  a  judgment  held  in  trust 
for  iufant  cbilaren  Is  a  lien  is  purchased  b^  the 
trustee  at  a  price  which  fails  to  satisfy  the  judg- 
ment of  his  cestutt  qtte  truntmt,  and  is  resold  by 
said  trustee  at  a  profit,  said  cestuis  mie  trustent 
may  have  said  profits  applied  towards  the  payment 
of  their  judgment.— Feamster  v.  Peamster,  (W. 
Va.)  13  8.  E.  53. 

—  By  third  persons. 

12.  In  an  action  by  tbe  beneficiaries  of  a  trust 
fund  against  the  surviving  members  of  a  firm  to 
charge  them  with  trust  funds  Invested  by  tbe 
trustee  lu  land  which  he  subsequently  sold  to  the 
firm,  a  nonsuit  is  properly  granted  where  the 
evidence  fails  to  show  that  the  firm  had  notice 
nf  the  trust  when  it  purchased  the  land. — Mor- 
gan V.  Harrold,  (Ga.)  13  S.  E.  710. 


USURY. 

Relief  In  equity,  see  Etpilty,  7,  8. 

Commissions  to  loan  broker. 

1.  Where  the  lender  of  money  neither  takes, 
nor  contracts  to  take,  anything  beyond  lawful 
Interest,  the  loan  is  not  rendered  usurious  be- 
cause the  borrower  contracts  with  one  engaged  In 
the  business  of  procuring  loans  to  pay  Um  out  of 


the  loan  for  his  services,  and  does  so  pay  him, 
tbe  lender  having  no  interest  In  such  business 
or  its  proceeds.— Weems  v.  Jones,  (Oa.)  13  8.  £. 
69;  Same  v.  American  Mortg.  Co.,  Id. 

Defense  in  equity— -FOTfeiture. 

2.  Where  plaintiff,  in  an  action  to  foreclose  a 
mortgage,  seeks  to  recover  usurioos  Interest,  and 
defendant  alleges  the  usury  as  defense,  be  Is  en- 
titled to  the  rallef  allowed  by  Code  N.  C.  i  S838, 
which  provides  that  the  charging  of  usury  shall 
be  deemed  a  forfeiture  of  tbe  whole  laterost,  and 
the  equitable  rule  that  a  mortgagor  seeking  relief 
sboula  pay  the  sum  owed,  with  legal  ioterest, 
does  not  apply.— Gore  v.  X^wis,  (N.  C.)  18  8.  £. 
900. 

Vacation. 

Of  judgment,  see  Judgment,  83-80. 

VSNBOR  AND  VJfiMl>X!B. 

See,  also,  Coaenante;  Deed;  Fraudulent  Convei/- 
ancea:  Jitdtcial Sales;  SaU;  Svedfic Perform- 

mice. 

Bfma  flde  purchaser,  see  Lin  Pendens. 
Vendor's  lien,  ruuning  of  statute  of  limitations 
against,  see  /.imitation  qf  Actions,  A. 

The  oontraot. 

1.  A  contract  for  the  sale  of  lands,  deaerlbed 
as  **contaiaiQg  140  acres,  more  or  less,  and  known 
as  the  '  Kelly  Tract, ' "  will  be  presumed  to  be  a 
sale  by  the  acre,  in  the  absence  of  proof  that  it 
was  a  sale  in  gross.— Orayson  v.  Bucbanan,  (Va.) 
13  a.  E.  457. 

3.  The  fact  that  a  vendor  of  land  signed  a  re- 
ceipt for  the  purchase  money  prepared  by  the 
vendee,  stating  that  the  laud  contained  56  acres, 
which  latter  provision  be  did  not  read,  cannot 
control  the  iDterrwetatiim  of  tbe  contract  for  a 
sale  of  a  tract  of  "56  acres,  more  at  less, "  in  an 
action  by  the  vendor  for  specific  per f ormance.  — 
Farrier  v.  Reynolds,  (Va.)  18  S.  E.  308. 

Bights  of  vendee — Abatement  of  pur- 
chase prioe. 

8.  A  contract  for  the  sale  of  land,  described 
as  **aU  that  parcel  or  tract  of  land  aitoate  on  the 
waters  of  Sinking  creek,  in  the  county  of  Cialg, 
state  of  Virginia,  known  as  the  '  C.  B.  Dancan 
Farm, '  containing  fifty -six  acres,  more  or  less, " 
la  a  contract  of  hazard  as  to  quantity,  and  the 
vendee  cannot  claim  a  corresponding  reduction 
in  the  price,  especially  when  he  is  w^l  acquaint- 
ed with  the  land.— Farrier  v.  Keynolds,  (V».)  13 
S.  E.  893. 

4.  When  the  vendor  represented  that  tbe  tract 
contained  140  acres,  and  included  within  Its 
boundaries  one-half  of  a  certain  spring,  when  la 
tact  It  only  contained  126  acres,  and  did  not  in- 
clude tbe  spring,  the  vendee  is  entitled  to  an 
abatement  of  the  purchase  price,  to  -  the  extent 
that  the  tract  was  damaged  by  loss  of  the  spring, 
as  well  as  the  proportionate  loss  of  the  14  acres. 
— Qrayson  v.  Buchanan,  (Va. )  13  S.  R  457. 

 Mistake  in  purchase. 

5.  If  one  by  mistake  purchases  a  stiip  of  land 
from  another  whlcn  really  belongs  to  himself, 
though  he  acquire  actiial  possession  by  revson  of 

his  purchase,  he  is  not  bound  to  surrender  pos- 
session  In  order  to  avoid  paying  tbe  purrhaw 
money,  if  the  transaction  was  by  mutual  mistake, 
or  if  it  was  by  mistake  on  his  part  and  fraud  on 
the  part  of  tbe  vendor.— FbUlips  v.  O'Neal,  (Ua.) 

13  s.  E.  mo. 

 Abandonment  of  oontraot. 

0.  In  ejectment,  where  the  issue  Is  whethn 
a  contract  to  purchase  the  land  was  abandoned 
by  defendant,  the  mere  fact  that  defendant  nei- 
ther objected  norconsented  while  a  third  person, 
under  the  direction  of  plaintiff,  destroyed  ttae 
written  contract.  Is  InsufDclent  to  divest  defend- 
ant of  his  canity  therein,  where  tbere  was  evi- 
dence that  the  parties  bad  entered  into  a  parol 
mudlAoation  of  the  contract— Boone  v.  Drmke. 
'  (N.  a)  18  8.  B.  T3<. 
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Vendor's  Iton. 

T.  Where  a  bond  ifl  given  for  parctaaae  money 
for  land,  and  secured  by  a  lien  in  the  deed  of  con- 
Tejance,  the  mere  gtvlnfc  of  a  new  bond  or  note,  in 
place  of  the  orlginu,  does  not  release  the  lien,  but 
the  lien  is  good  for  the  new  bond  or  note.— Hull's 
Adm*r  v.  HnU's  Heirs,  (W  Va.)  18  S.  B.  49;  Dad 
ley  T.  Sune,  Id. 

Bona  fide  pnrohaser. 

8.  Where  defendant,  who  claimed  as  a  btnia 
flde  parohaseo',  had  do  source  of  iDformation  to 
'whteh  he  oodla  more  raaBonably  resort  than  one 
F.  to  ascertatn  how  P.  aoqaireo  the  title  which 
he  afterwards  conveyed,  F.'scondnot  in  selling 
the  land  as  auctioneer  after  such  conveyance,  as 
the  land  of  a  third  person,  excused  defendant 
from  making;  acy  tnquirT  as  to  such  title.— Fbil- 
lipB  r.  Hodges.  (N.  G.)  18  S.  E.  709. 

9.  In  t8»4.  P.,  wrtite  indebted  to  plaintiffs, 
execQted  a  mortgage  on  his  house  and  lot  to  one 
C.  to  secure  a  debt  due  the  latter.  The  mortgage 
was  afterwards  paid,  but  was  never  canceled  of 
record.  On  December  7,  1886,  F.  conveyed  the 
property  to  C.  by  a  deed  reciting  a  consideration 
of  «,O0O.  In  1887,  M.,  the  brother  of  defendant, 
learning  that  she  wished  to  buy  the  property, 
and  being  requested  to  see  F.,  wrote  him.  asking 
the  prloe.  F.  replied  that  the  property  belonged 
to  O..  whereupon  H.  agreed  with  the  latter  to 
pnrohaae  for  ^850.  Defendant's  husband  after 
wards,  on  October  26, 1887,  went  to  see  about  the 
purchase,  and  met  P.  instead  of  C,  who  produced 
papers  showing  the  chain  of  title,  among  whii-h 
were  the  deed  from  him  to  C,  and  a  deed  of  that 
date  without  warranty  from  C.  to  P.  's  wife,  re- 
citing a  consideration  of  t5,000,  together  with  a 
deed  of  the  same  date  from  her  to  defendant,  re- 
citing a  oonslderadon  of  18,860.  The  deeds  were 
delirered  to  defendant's  hosband,  and  as  her 
agent  he  paid  the  consideration.  Previously 
plaintiffs  had  recovered  iudgment  on  their  claim 
against  P.  In  an  action  oy  plaintiffs  to  set  aside 
the  deeds,  M.  testlfled  that  be  had  actual  notice 
of  the  mortgage.  He  also  knew  that  after  the 
deed  from  P.  to  G.  the  former  remained  in  pos- 
session, and  there  was  evidence  tending  to  show 
that  he  regarded  him  as  the  owner  of  the  prop- 
erty. He  also  knew,  when  negotiating  for  the 
property,  that  P.  was  financially  emt>arrassed, 
and  of  the  pendency  of  the  suit  in  which jplaintiffs 
obtained  the  Judgment  against  talm.  The  deed 
from  P.  was  In  fraud  of  his  creditors.  Held, 
that  the  court  was  warranted  in  finding  that  de- 
fendant was  not  a  bona  fiOe  purchaser,  on  the 
ground  that  her  brother  and  husband,  as  her 
agent«,  had  sattdent  notice  to  put  them  on  in- 
quiry.—C.  AulUnan  ft  Co.  T.  Utsey,  (B.  C.)  18  a 


VENUE  IN  CiVLL  CASES. 

Action  against  railroad  company — Torts. 

1.  Under  Code  Ga.  $  8406,  which  renders 
railroad  companies  liable  to  be  sued  for  injuries 
to  person  or  property  in  any  county  In  which  the 
cause  of  action  originated,  the  saperior  court  of 
the  county  in  which  delivery  of  live-stock  was 
made  to  a  railroad  company  for  shipment,  and 
in  which  the  violation  of  its  duty  as  carrier  com- 
menced, has  Jurisdiction  of  the  action,  though 
the  tort  may  have  been  only  partially  com- 
pleted in  that  oounty,  and  its  full  completion 
may  have  taken  place  in  other  counties  daring 
the  Journey.— Central  Kallroad  &  Banking  Co. 
r.  Pickett,  (Ga.)  13  S.  E.  730. 

Change  of  venue — Be  view  on  appeal. 

2.  Under  Code  N.  C.  $S  196,  1»7.  which  for- 
bid a  Judge  to  remove  a  cause  en  an  allegation 
that  a  fair  trial  cannot  be  had  in  the  county 
wbere  pending,  unless  satisfied,  aSteiv  thorough 
examination  of  the  evidence,  that  the  ends  of 
Justice  demand  a  removal,  a  finding  that  a'  party 
can  secure  a  fair  trial  in  the  county  where  pend- 
ing is  ooncloslve,  and  cannot  be  reviewed  on  ap- 
peal.-Albertwm  T.  Terry,  ^.  a)  18  B.  £.  71& 


Verdict. 

See  CHminal  Law,  46-58;  Trial,  4^-58. 

Aider  by.  see  Indictment  and  Informatton^  4; 

PlendiJig,  28. 
In  action  to  enforoe  mechanic's  Hen,  see  MeohtM' 
io*  Xitofu,  4,  5. 
divorce  cases,  eflbot,  see  Dieoree,  6. 

Verification. 

Of  application  for  new  trial,  see  New  IVial,  3. 
pleading,  see  Pleading,  0,  T. 

Of  defect!  in  pleading,  aee  Pleading, 

Warrant. 

In  bastardy  proceeding,  see  Bcwtordy,  2. 

Warranty. 

See  Covenants,  1. 

In  application  for  insurance,  see  Jnsitmnor,  1, 9. 
WATEBS  AND  WATEB- 

coxmsEs. 

See,  also.  Riparian  Riyhtg. 

As  boundaries,  see  Boundnriea,  L 

Erection  of  dams.  ■ 

A  right  established  by  contract  to  back 
water  in  a  stream  to  the  heigbt  which  an  exist- 
ing dam  would  raise  It  does  not  becesswily  con- 
fer a  right  to  back  the  water  as  high  as  a  sutee- 
quent  dam,  located  higher  up  the  stream,  will 
back  It,  although  the  top  of  the  subsequeut  dam 
may  be  on  a  level  with  the  top  of  tne  former 
dam,  since  the  width  of  the  two  dams,  and  the 
conformation  of  the  land  on  the  shore  lines,  may 
cause  inequality  in  the  effect  of  the  dams  in  back- 
ing the  water.— Stafford  v.  Kaddu,  (Ga.)  13  S. 

Ways. 

See  Easements;  Highways. 

WEIGHTS  AND  MEASUBES. 

Duty  of  vendor  to  have  weights,  etc., 
marked. 

Under  the  rule'  that  all  public  officers  are 
presumed  to  do  their  duty,  the  ordinaries,  who 
are  required  by  Code  Ga.  S  1SU2,  to  give  notice 
by  publlcatioD  and  otherwise  when  standard 
weights  and  measures  are  obtained  by  them,  will 
be  presumed  to  nave  given  such  notice;  and  a 
failure  to  give  such  notice  would  not  relieve  one 
selling  goods  by  weights  and  measures  from  hia 
obligation  to  have  them  dulv  marked,  as  required 
by  section  1689.— Finch  v.  Barclay,  (Oa.)  13  Q. 
E.  566. 

Wife's  Separate  Estate. 

See  Husband  and  Wife,  &-18. 

whjLs. 

See,  also,  Descent  and  IHatrHmtion;  Executors 

and  Admlntstratorg. 
Testamentary  powers,  see  Powen^  4. 

Attestation. 

1.  The  witnesses  to  a  will  must  subscribe 
their  names  as  witnesses  after  the  will  is  signed 
by  the  testator,  as  there  is  nothing  to  attest  un- 
til his  signature  has  been  atmezed ;  and  It  makes 
no  difference  that  the  signing  and  attestation  are 
each  a  part  of  one  and  the  same  transaction. 
DuUe  V.  CorridoQ,  40  Ga.  182,  followed.— Brooks 
T.  Woodson,  (Ga.)  18  B.  id.  718. 
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NiinoapatlTe  wllla. 

2.  Code  N.  C.  S  2148,  par.  8,  relation  to  sun- 
oupative  wlllSt  vrbich  provides  that  sach  wills 
must  be  proven  "on  toe  oath  of  at  least  two 
credible  witnesses  {^sent  at  the  makinf;  tbere- 
of,  who  state  that  they  were  specially  required 
to  bear  witness  thereto  by  the  testator  himself, " 
Is  sulBciently  complied  with  where  a  nuncupative 
will  was  declared  in  the  presence  of  several  per- 
sons competent  to  act  as  witnesses,  and  the  tes- 
tator, wltnont  naming  them,  called  on  all  present 
to  witness  his  will,  and  thv  heard  ud  took  no- 
tlce.-Lonff  t.  Fbust,  (N.  O.)  18  S.  B.  m 

Trobata. 

8.  A  will  admitted  to  probate  prior  to  1856 
was  governed  by  Rev.  Bt  U.  C.  o.  123,  {  6,  which 
authorized  the  probate  in  common  form  by  one 
subscribing  witness,  and  not  by  Rev.  Code  K. 
C.  c.  119,  f  1ft.— Cowlea  t.  Reavis,  (N.  C.)  18  S. 
E.  980. 

Oonstraotlon. 

i.  Testator  at  the  same  time  executed  a  deed 
of  gift  and  a  will  disposing  of  all  his  property  to 
his  children.  By  his  deed  be  gave  at  the  time  of 
its  execution  to  each  of  his  children  in  equal 
amounts  part  of  his  personal  property  on  oondf- 
tfons  expressed  therein,  taking  a  receipt  reciting 
that  they  received  the  property  on  such  condi- 
tions. The  deed  provided  that  testator's  chil- 
dren should  share  eqinlly  In  his  property,  speot- 
iving  terms  and  oondltioos  afTeutuig  the  duterent 
Boares,  and  provided  that  his  execute  should 
take  receipts  similar  to  that  taken  by  him.  The 
win  recited  that  In  the  event  of  testaU»*'s  death 
without  farther  distribution  of  the  remainder  of 
his  estate  it  should  be  the  basis  of  the  final  dls- 
tribution,  and  appointed  his  son  T.  executor,  who 
was  "fully  charged  with  the  duty  and  authority 
of  carrying  out  the  purposes  and  intent  expressed 
in  it,  viz.,  a  distribution  of  equal  portions  of 
my  remaining  property  to  each  of  my  children  or 
their  lineal  heirs,  with  same  conditions  annexed 
as  expressed  in  my  deed  of  gift,  and  taken  bere- 
with,  and  take  receipt  therefor  of  like  tenor  and 
manner  as  those  bearing  even  date  with  these 
presents."  It  farther  provided  that  property 
not  easily  parceled  out  in  equal  portions  should 
be  sold  at  publio  auction,  and  the  proceeds  di- 
vided among  his  children,  but  that  at  such  sale 
his  executor  should  have  the  same  right  to  pur- 
chase as  the  reet  of  his  children.  Held,  that  the 
division  and  sale  must  be  made  by  the  executor, 
it  being  for  him  In  the  exercise  of  his  sound  dis- 
cretion to  determine  what  [A'operty  could  be 
easily  parceled  out — Johnston  v.  Johnston,  (N. 
O.)  18  8.  B.  188. 

— ~  Desoription  of  devlseea  and  lega- 
tees. 

ft.  Testator  gave  land  and  stock  and  farming 
Implements  in  trust  for  M.  and  W.,  and  directed 
that  they  should  live  on  the  place,  and  enjoy  the 
rents  and  profits,  but  should  not  dispose  of  the 
property;  that,  if  either  should  die  without  leav- 
ing "heim,  "  the  property  should  go  to  the  sur- 
vivor, and  thai  he  should  have  the  right  at  his 
death  to  dispose  of  the  same  by  will.  Held,  that 
the  word  "heirs"  meant  "children."— Baxter  v. 
Winn,  (Ga.)  18  8.  £.  634. 

 Nature  of  estate. 

n.  A  testator  set  apart  in  trust  in  the  bands 
of  his  executor,  for  the  benefit  of  his  brother,  cer- 
tain plantations  and  personal  property,  and  pro- 
vided tnat  "the  profits  of  the  estate  is  set  apart 
for  his  use,  under  bis  superintendence;  but 
neither  the  estate  nor  profits  shall  be  bound  for 
his  past  debts,  or  for  fumre  debts  or  liabilities, 
other  than  decent  and  comfortable  support  At 
bis  death,  all  the  said  proper^  is  to  mss  to  a 
tru8tee,intrustforcertalnotherdevlsees.^  Held, 
that  the  brother  took  only  a  qualified  right  to 
support  from  the  profits,  subject  to  no  debts  ex- 
cept to  those  who  furnished  him  supplies,  and 
that  unexpended  profits  passed  at  his  death  to 
the  remainder-man.— Qarland'8  Adm'r  r.  Gar- 
land's Adm*r,  IS  8.  £.  478,  Ifi  Va.  490l 


7.  Testator  deWsed  his  home  place  to  two  of 

his  nephews  and  tht'ir  hein  forever,  declaring, 
"It  is  my  will  and  desire  that  t^e  said  •  •  • 
[devisees]  shall  enjoy  and  own  my  borne  plactt 
equally  and  Jointly,  and  at  their  death  to  go  to 
their  heirs."  Parol  evidmioe  showed  that  the 
devisees  were  testator's  famwite  nephews,  and 
lived  with  him;  that  they  were  middle  aged, 
and  not  likely  to  marry,  oneof  them  being  paralyt- 
ic; that  testator  did  not  like  his  other  kin,  and 
sta'^  that  he  did  not  want  them  to  have  his 
property.  Held,  that  the  devisees  took  the  fee- 
simple  title  to  the  property.— Qeorgia,  O.  A  N. 
Ry.  Co.  7.  Archer,  (Qa.)  IS  S.  B.  da^. 

S.  Code  Oa.  S  2^  provides  that  the  word 
"lead,"  when  occurring  In  a  will,  most  be  con- 
strued to  mean  "give,"  nnless  the  context  re- 
quires its  restricted  meaning.  Held,  that  the 
words,  "I  loan  to  my  wife"  certain  land  "la  lieu 
ofdower,"  convey  only  a  life-estate,  vrtwn  oocnr- 
ring  in  an  item  wherein  testator  also  "gives  and 
beoueaths"  certain  slaves  to  bis  wife,  "to  her 
and  ber  heirs,  forever,"  and  "gives  and  be- 

^lueaths"  to  her  oertain  perishable  pn^er^  '■in 
^-simple.**— Britt  t.  lUwUngs,  (Ga.)  IS  8.  B. 

9.  A  will  provided  that  if  T.  would  sUy 
with  the  testator  and  bis  wife  until  after  their 
deaths,  and  take  care  of  them,  "then"  the  tes- 
tator gave  and  bequeathed  to  T.  certain  land. 
The  testator  and  bis  wife  baA  no  ohildren  liTiag 
with  them.  T.  was  their  grandchild,  and  Wlw 
bis  fatherwas  otherwise  provided  forin  tbawiiL 
Held,  that  T.'s  living  with  the  testator  and  wifs 
during  their  Uvea  was  a  condition  preoadenL. — 
Tilley  v.  King,  (H.  C.)  18  &  B.  986. 

10.  The  testator's  meaning  beliw  dear,  It  was 
immaterial  that  there  was  no  limitation  orer  in 
case  of  T. 's  failure  to  perform  the  condition. — 
Tilley  t.  King,  (N.  O.)  18  S.  B.  986. 

11.  Tastator  gave  his  wife  all  his  proper^, 
both  real  and  personal,  **until"  their  yonngeat 
child  shonld  reach  the  age  of  IT  years,  his  wifa 
to  board,  clothe,  and  educateall  the  children  un- 
til that  time;  and  further  provided  that,  "when 
the  younger  child  becomes  17  years  of  age,  I  will 
and  bequeath  to  my  wife  the  one-thira  of  my 
estate,  both  real  and  personal ;  the  remainder  to 
my  children  eqaally."  Held,  that  each  child 
took  a  vested  interest,  whibh,  on  his  death  be- 
fore the  youngest  child  reached  the  age  of  17, 
passed  to  his  personal  reiveseutatiTes.— Sellera* 
Ex'r  V.  Beed,  (Va.)  18 B.  B.  754. 

 Bights  of  derlBeea  and  l^catees. 

19.  Testatw  directed  that  at  the  death  of  bis 

wife  ail  the  property  remaining  in  her  oontrol 
should  be  sold,  and  the  proceeds  divided  equally 
between  his  children  and  grandchildren  fn  six 
parts.  By  the  sixteenth  item  of  the  will  he  pro- 
vided: "Another  undivided  sixth  part  thereof  I 
give  to  my  grandobildren  V.  and  L,  •  •  •  to 
be  equally  divided  between  them,  after  each  of 
Uiem  shall  account  for  the  respective  sums  of 
money  I  have  heretofore  advanced  to  each,  to- 
wit,  to  V.  9326,  and  to  L  8700,  (in  fact  more, 
but  Ichatf^  bur  with  that  Bom.)  ImeanthatV. 
Is  to  reoeiva  mcffa  of  the  said  sixth  share  la 
proportion  as  she  has  received  lass  cf  the  said 
advances  mentioned  in  this  item."  Held,  that 
the  will  was  not  ambiguoas,  and  extrinsic  evi- 
dence was  not  admissible  to  show  testator's  in- 
tention; that  the  provision  In  respect  to  ad- 
vancements  did  not  relate  to  the  whole  estate^ 
but  was  confined  to  a  distribution  of  the  partie- 
ular  one-sixth  part  between  the  two  granddaogh- 
ters  named  lu  the  sixteenth  item;  and  that  no 
scheme  of  accounting  for  advancements  was  con- 
templated as  between  the  legatees  of  the  other 
five-sixths  and  the  two  granddaughters  who  took 
the  one-sixth.— McNeil  T.  Hammond,  (Oa.}  US. 
E.  640. 

 Abatement  of  legacies  to  pay  debts. 

18.  A  testator  provided  for  the  sale  of  certain 
land  and  of  his  personal  proper^  to  pay  debts, 
and  a  bequi'st  of  9700  to  one  of  bis  seven  chil- 
dren, "whioh  should  be  his  entire  pwtion.*  Xha 


Digitized  by  Google 


WiaOWDQOU     Ul    bOBUtUjr'B  WUtI,  UIHMUUrbU  U4  Mie 

pro<»ed8  ttias  arising  to  be  pud  to  the  widow, 
and  the  retaalnder  to  be  dinded  among  ttw  tlx 
heirs.  At  the  death  or  marriage  of  the  widow, 
the  exeoutor  was  to  elect  to  take  the  homesteaa 
at  $40  per  acre,  or  to  sell  It  at  aactlon,  and  dl- 
vide  the  proceeds  equally  among  the  sue  heirs. 
At  the  death  of  the  wldoir,  the  homestead  was 
sold  at  auotiOQ.  The  proceeds  of  the  personalty 
and  of  the  land  irere  loauffloient  to  pay  the  debts 
«nd  the  legacy  of  9700,  without  resorting  to  the 
T^-^-^^^o  nf  the  sale  of  the  homestead.  Held, 
that  the  devise  to  the  six  heirs  was  a  demonstra- 
tive legacy,  while  the  fnw  oeqneatwas  a  general 
legate,  and  henoe  the  latter  mast  abate  to  p^ 
debts  M^ttre  the  fanner  ooold  be  touched.— Mey- 
«rs  V.  Meyers'  Kx'r.  (Va.)  IS  a  B.  84S. 

Contraot  to  moke  wilL 

14.  Where  •  fhtbw  haa  agreed  to  wUI  his  son 

property  on  cooslderation  of  the  seal's  moving  to 
the  father's  house  and  taking  oare  of  him  dttnag 
his  life,  no  change  in  the  ooatraot  can  result 
from  an  agreement  made  by  the  children  after 
thn  father  baa  become  Insane,  and  nnabla  to 
make  the  wilL— Hudson  t.  Hadson,  (Ga.)  18  B. 
£.  583. 

15.  Where  a  son  removes  himself  and  fomtly 
to  the  reaidenoe  of  his  father,  on  an  express 

riromlse  by  the  latter  to  will  him  his  home  place 
f  he  will  attend  to  and  take  care  of  him  for  life, 
and  perfimns  his  part  of  the  coatraet,  but  the 
father  falls  to  make  the  agreed  will,  beoanae  of 
his  beoconlng  and  dying  issa:;e,  the  son  should 
reuorer  of  the  father's  administrator,  upon  a 
gKaTitiim  meruit,  the  actual  value  of  his  serr- 
ices,  not  to  exoeed  the  value  of  the  home  plaoe: 
■but  he  should  aoooont  f<v  and  have  deducted 
Crom  the  foil  amoont  he  is  entitled  to  all  he  hai 
received  from  the  property  over  what  was  nec- 
essary for  the  father's  support  durlos  his  life- 
time.— Hudson  v.  Hudson,  (Oa.)  18  S.  K.  688. 

WITNESS. 
See,  also,  Evidenee. 

Absence  of,  continuance,  see  Criminal  Lata,  10, 11. 
Failure  to  produce,  presump^on,  see  Evidence,  4. 
Separation  at,  during  trial,  see  Crimlnat  Law,  19. 

Competmuxy — Intareat. 

1.  A  trustee  Is  a'person  interested  in  the  re 
suit  of  a  Bult."  iostitated  by  the  benefloiarles  of 
the  trust  against  the  snrvirlng  members  of  a 
firm  to  charge  them  with  trust  funds  invested 
by  the  trustee  in  land  which  he  subsequently 
sold  to  the  Arm,  within  the  meaning  ot  the 
<3eorsia  witness  act  of  ISSU,  ol.  d,  which  forbids 
**a  person  ioterested  in  the  result  of  a  suit" 
from  testifying  therein.  If,  as  a  party,  he  would 
for  any  cause  be  incompetent.— Morgan  t.  Har- 
rold.  (Qa.)  18  8.  E.  710. 

 HtiBband  and  wift. 

9.  Where  a  wife  and  her  bosband  are  both 
partiea  to  an  action,  but  she  alone  is  interested 
In  the  result,  she  is  competent  as  a  witness.— 
Thomas  v.  SeUman,  (Va.)  U  S.  B.  14B. 

 PiiTileged  oommnnloationa. 

S.  An  attorney  was  employed  only  to  procure 
s  bond  for  one  charged  with  a  criminal  offense, 
and  did  so,  taking  from  him  a  deed  to  Indemni^ 
him  against  loss  on  account  of  said  bond,  uid 
a'terwards  the  defendant  in  such  criminal  case 
borrowed  money  from  another  to  settle  the  same, 
and  the  attorney,  at  the  request  of  said  defend- 
ant, ijuitolaimed  the  property  to  the  lender  as  a 
security  for  such  money.  Held,  that  In  a  con- 
troversy as  to  the  title  of  the  land  between  the 
estate  of  the  lender  and  that  of  said  defendant, 
both  being  dead,  the  attomej  was  a  cmnpetoii 
witness  to  prove  the  abore-reclted  facts,  and  al- 
so an  admission  by  the  lender  that  the  money  be 
advanced  upon  such  quitclaim  deed  had  all  been 
repaid.— Rodgers  v.  Hoore,  (Qa.)  IS  B.  £. 
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ney  that  a  cnnfesslmi  of  the  orime  had  been  pro- 
cured ftrom  him  by  the  Uireatsof  the  sheriff,  does 
not  thereby  waive  the  privileged  character  of  his 
commuuioatlons  to  the  attorney,  and  ths  latter 
cannot  be  compelled  to  disclose  th«n  for  the  pur- 
pose of  ImpeachlEK  the  witness.   Affirming  18  8> 

B.  eS7— State  r.  James,  (S.  6.)  IBB.  E.  sas. 

 TransaotlonB  with  decedents. 

6.  In  partition  between  heirs  at  law  evidenoe 
by  some  m  the  parties  that  in  a  division  of  lands 
by  their  father  among  them  it  was  a^«ed  that 
some  of  them  should  pay  certain  sums  to  others 
for  owelty  of  partition  Is  incompetent  under  Code 
N.  C.  IF  600,  wnere  one  of  the  heirs,  a  party  to 
such  agreement,  is  dead.— Barbee  v.  Barbee,  (N. 

C.  )  IS  a.  E.  315. 

6.  A  wife  was  oom^etent  to  testify  that  she 
had  no  oonversatlons  with  a  deceased  mortgnffee 
who  held  a  mortgage  upon  the  separate  property 
of  the  wife,  lu  an  action  to  enioin  the  sale  of 
the  premises  upon  the  ground  that  the  husband 
recMved  the  benefits  of  the  mortgage,  in  regard 
to  the  transaotloiL-^3rlfflB  T.  Bisrle,  (B.  C.)  18 
8.  B.  478.  ^  / 

7.  Code  N.  C.  {  690,  prorldes  that  no  one  in 
terested  In  an  action  adversely  to  a  deceased  per- 
son shall  be  examined  as  a  witness  in  his  own 
behalf,  "omoemlng  a  pwaonal  transaction  or  com- 
munication between  the  witness  and  the  deceased 
person. "  Held,  in  an  action  to  set  aside  an  as- 
signment to  decedent's  brothers  of  a  life  Insur- 
ance policy,  that  defendants,  although  incompe- 
tent under  said  section  to  prove  the  contract  of 
assignment,  or  the  consideration  agreed  upon 
therefor  with  decedent,  could  testify  to  their 
transactions  with  third  persons  in  that  r^rard, 
and  show  what  money  they  had  paid  In  settle- 
ment of  decedent's  debts,  and  also  what  sums 
they  had  been  compelled  to  pay  on  account  of 
decedent's  default  asoo-exeoutor  of  their  father'a 
estate.— Watts  v.  Warren,  (N.  a)  18  B.  E.  283. 

8.  In  an  acticm  against  a  railroad  company 
for  Injuries  sustained  by  an  employe,  alleged  to 
have  resulted  from  the  neicllgent  act  of  defend* 
ant's  engineer  in  managing  his  engine,  plaintiff 
Is  incomj»etent  to  testify  as  to  the  alleged  negli. 
genoe  of  the  engineer  If  the  latter  is  dead,  and 
no  other  officer  or  agent  of  defendant  was  present, 
under  Act  Oa.  OcL  29,  1S89,  (Pamphlet,  p.  85,) 
which  provides  that  where  suit  Is  defended  by  a 
corporation  the  opposite  party  shall  not  be  ad- 
mitted to  testify  In  bis  own  behalf  to  tranaao- 
Uons  solely  with  a  deceased  ofBcer  or  agent  of 
the  coi||oraUon,  and  not  also  with  aorriTlng  pw- 
sons,  otbcers,  or  agents.— Mayfleld  v.  Savannah, 
O.  &  N.  A.R.  Co.,  (Oa.)  13  B.  E.  469. 

9.  In  an  action  by  a  son  against  his  brother, 
as  administrator  of  his  father,  to  recover  for 
services  rendered  the  father  in  his  life-time, 
plaintiff  may  testify,  lu  answor  to  the  teatimony 
of  the  administrator,  as  to  ooourrenoes  between 
him  and  plaintiff  before  their  father's  death,  nob 
in  the  presence  oi  the  father,  and  not  participat- 
ed in  by  him.— Hndsm  v.  Hadson,  ((ia.)  18  S. 
R.  CSS. 

 Zntereat  of  wltneaa. 

10.  b  an  action  by  the  beneilclarlea  of  a  trust 
fund  against  the  surviving  members  of  a  firm 
which  was  alleged  to  have  purchased  land  from 
the  trustee  with  knowledge  of  its  tmst  charau- 
ter,  the  trustee  is  prisna  fade  Incompetent  as  • 
witness  for  the  plalntifEs  to  affoctthe  partnership 
with  notice  of  the  trust,  by  means  of  a  transac- 
tion or  communication  between  himself  and  a 
member  of  the  partnership  now  deceased,  since 
the  Georgia  witness  act  of  18S9,  ol.  b,  renders  a 
party  to  an  avtlon  against  partners  incompetent 
to  testify  tn  bis  own  favor  as  to  a  trausavtlon 
with  a  deceased  partner,  and  clause  d  renders  a 
"persoa  intwestM  in  the  result  of  the  suit"  in- 
competent to  testlQr  If  he  would  be  Invompetent 
i  par^,— Morgan  t.  Haiiold,  (Qa.)  18  B.  B. 
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11.  The  defeii'janc  pnrcbased  land,  taking  "  ' 
oond  fora  deed.  After  be  had  paid  the  purchase 
money,  the  vendor  executed  to  a  daughter  of  the 
dfftendant  a  warranty  deed.  In  a  rait  by  her 
lieira  to  recover  the  Uuid,  the  defendant  oontend- 
ed  that  at  the  request  of  his  wife,  and  to  satisfy 
her,  his  vendor  executed  the  deed  and  delivered 
it  to  the  defendant,  telling  him  to  keep  it,  and 
not  deliver  it  to  the  danghter,  and  at  the  proper 
time  the  vendor  ttould  make  a  deed  to  him. 
With  this  understanding  the  defendant  surren- 
dered his  liond,  and  took  the  deed,  which  was 
never  delivered  to  his  daughter,  but  was,  without 
bia  knowledge,  abstracted  from  his  hoase  and 
put  on  record.  Code  Oa.  $  S854,  par.  1,  provides 
that,  "where  one  of  the  original  parties  to  the 
ocmtract  or  cause  of  action  is  dead,  •  *  •  the 
other  par^  shall  not  be  admitted  tn  t/eiMly  in  his 
own  favor. "  Held,  that  the  defenaan  wmb  not, 
but  that  his  vendor  was,  a  cimpetent  witness  b* 
establish  the  defense.~narriflon  v.  Ferry,  (Oa.) 
18  S.  £.  88. 

13.  cruder  Code  B.  0.  I  400^  which  provides 
"that  no  *  *  *   person  who  has  a  tegal  or 

equitable  interest  which  may  be  affected  by  the 
event  of  the  action  *  *  «  shall  be  examined 
in  regard  to  any  transaction  *  *  «  between 
such  witness  and  a  person  at  the  time  of  such 
examination  deceased, "  a  husband  may  testify 
as  to  conversations  had  with  a  deceased  mort* 
gagee  who  held  a  mortgage  upon  the  separate 
property  of  the  wife,  wo^  she  seeks  to  enjoin 
the  sale  of  the  premises  upon  the  ground  that 
the  husband  received  the  oeneflts  of  the  mort- 
gage.—Oriffln  V.  Barle,  (S.  C.)  18  &  E.  478. 

18.  A  Witness  not  a  party  or  interested  in  the 
Issae  can  testify  to  a  contract  made  In  hiSb  hear- 
ing whereby  defendant's  mtwtgagee,  since  de- 
ceased, sold  the  mortgage  to  plslnuff.— Hooks  v. 
Hayes,  (Ga.)  18  S.  E.  184. 

Examination— Be&eshing  memory. 

14.  A  witness  may  refresh  his  memory  by  a 
memorandnm  taken  irom  his  books  if,  uter  so 
refreshing  It,  he  can  and  does  testify  to  the  facts 
from  his  own  reooUeotlon.— Fintdt  v.  Barclay, 
(Oa.)  18  B.  E.  Bee. 

 Cross-examination. 

15.  On  a  prosecution  for  larceny,  a  witness 
for  the  state  testified  that  <m  one  occasion  there 
was  a  two-dollar  bill  in  the  cash  dravrer  when 
be  went  to  dinner;  that  defendant  was  the  only 
clerk  left  in  ihe  store;  and  that  when  witness 
returned  the  bill  was  gene.  It  was  not  shown 
that  defendant  was  charged  with  taking  the  bill. 
Held,  that  a  question,  on  cross-examination,  as 
to  whether,  on  witness'  return  to  the  store,  he 
asked  defendant  what  had  become  of  the  bilii  and 
what  his  reply  was,  was  properly  ruled  out. — 
State  V.  Rhyne,  (N.  C.)  18  B.  E.  943. 

16.  On  a  trial  for  slandering  an  "innocent 
woman, "  after  the  examination  of  the  prosecu- 
trix, the  court  refused  to  allow  defendant  to  ask 
her  how  many  times  she  and  her  husband  had 
separated,  and  the  cause.  Held  Qiat,  since  de- 
fendant had  fair  opportunity  for  cross-examina- 
tion, it  was  discretionary  with  the  court  to  allow 
this  question. -«tate  v.  Morris,  (K.  C.)  18  B.  B. 
877. 

CrediblUty. 

17.  The  evldcoce  being  In  direct  conflict,  and 
the  Jury  having  credited  a  single  witness  In  op- 
position  to  two  others,  the  verdict  was  not  with- 
out evidence  to  support  It —N^len  v.  Heard,  (Oa.) 
ISa  E.  664. 

18.  The  erodibility  of  a  witoeas,  on  whose 
tesUmony  a  conviction  for  murder  rests,  and  who 
admitted  having  mado  different  statements,-  is  a 
matter  for  th«  deiermination  of  the  ]ury.— Lyles 
r.  Commouwealth,  (Va. )  IS  8.  E.  803. 

19.  Where,  in  a  murder  trial,  deceased's  son 
testifies  that  he  knew  the  hour  at  which  the  as- 
sault occurred,  because  he  looked  at  a  clock  in 
the  house,  and  his  sisters  testify  that  there  was 
no  clock,  the  value  of  bis  evidence  is  for  the  Jury, 
and  an  instruction  Is  invperly  refused  declaring 
that,  II  the  witness  swoxe  falsely  In  this  respeott 


his  whole  testimony  Is  destroyed,  and  ahonld  be 
disregarded.— Hash  v.  CommoDwealth,  (Va.)  IS 
H.  E.  896. 

 Impeachment. 

so.  On  a  trial  for  slandering  an  ''innocent  wo. 
man"  the  husband  of  the  prosecutrix  denied,  on 
oros»4xamination,  that  he  said  he  bad  lenial  in- 
teroourse  with  the  proseontrfx  before  he  married 
her.  Held  that,  the  answer  of  the  husband  in- 
volving merely  collateral  matters,  he  could  not  be 
contradicted  by  evidence  that  he  bad  sidd  that 
he  would  rather  pay  1250  and  many  the  wraoan 
(the  prosecutrix)  than  have  a  bastard  sworn  to 
him.— Stete  V.  Morris,  (N.  G)  IS  S.  E.  877. 

til.  It  18  competent,  on  cross-examination, 
f<w  the  purpose  of  attacking  the  witness'  cred- 
ibility, to  ask  him  whether  be  hasevw  been  fXMt- 
victed  of  larceny.  AfHrming  13  B.  B.  819.— ^tate 
V.  Uerriman,  (B.  C.)  IS  S.  B.  828. 

23.  Thefaotttiat  apersonwasindncedbyotben 
to  prosecute  for  a  criminal  offense  should  not 
disCTedit  his  testimony  before  the  inry,  nor 
should  tbe  trial  Jndge  allow  the  fact  to  be  proven 
for  that  purpoae.— Allgood  v.  State,  (Oa.)  13  & 
B.  668. 

SB.  An  aeeosed  penon  who  becomes  a  witness 
in  bis  own  behalf  assumes  the  position  of  an  or- 
dinary witness;  and  where  he  has  put  his  char- 
acter fat  peaeeableness  in  issue  he  may  be  cross- 
examined  as  to  particular  acts  of  violence  which 
he  is  alliKed  to  nave  committed.  AfBrming  12  ts. 
E.  619.— State  V.  Herriman,  <S.  C.)  IS  &  E.  328. 

34.  A  witness  for  tbe  defense,  who  testifies 
that  defendant  is  of  a  peaceable  character,  may 
be  asked,  on  oross-examinaUon,  it  h«  knows  of 
certain  particular  acta  of  violence  committed  bv 
defendant,  for  tbe  purpose  of  showing  that  he 
gives  d^endant  a  character  inconsistent  with 
uat  Inferable  from  facts  known  to  him.  Affirm- 
ing 13  B.  E.  619.— State  v.  Uerriman,  (B.  C.)  13 
S.  E.  838. 

26.  ue  may  also  t>e  asked  whether  he  evo- 
tx)id  persons  named  of  an  act  of  violence  which 
he  at  one  time  purposed,  but  was  prevented  from 
consummating,  with  a  view  to  contradicting 
him  by  tbe  evidence  of  the  persons  named.  Af- 
firming 13  B.  E  619.— State  t.  Herriman,  (8.  a) 
18  S.  E.  838. 

36  In  a  criminal  [HroseeutloD  tbe  state  cannot 
Impeach  its  own  witpess  by  evidence  of  previous 
declarations  by  him  at  variance  with  his  tesli- 
muny,  unless  it  has  been  deceived  or  entrapped 
by  the  witness.— Dixon  v.  State,  (Oa.)  18  8.  B.  87. 

37.  Where  defendant,  in  fen  action  for  enticine 
a  servant  from  his  employer,  ofl^  the  servant 
to  prove  there  was  no  contract  of  UDployment, 
plaintiff,  having  laid  the  foundation  on  cross- 
examination,  may  prove  in  reply  that  the  serv- 
ant bad  admitted  the  contract  to  others,  for  tbe 
purpose  of  discareditiug  the  testimony  of  tbe 
servant— Dnokett  v.  Pool,  (B.  G.)  lit  a  E  543. 

Words  and  PhrasoB. 

''Helr8,"seeinU8,  5. 

''Injury  to  person,  )*  see  AbaUmmi  and  lUeteaU  i. 
''Lend,*'Beeirut«,8. 

"Person  interested  In  result  of  suit,**  see  WU- 

neas,  1. 

"Traders, "  see  iiuolvencu,  3. 

"Traveled  piaoa,  *  see  Railroad  Componfea,  81. 


WBITS. 

See,  also.  Attachment;  Certtorari;  ExeeutUm: 
Oarnishment;  injunction;  Jfandamuf,'  Be- 

plevtn. 

Service  of  order  in  supplementary  proceedinm 

see  Execution,  26. 
 of  process  on  minors,  sea  Ii^nev,  1. 

Service  of  process. 

1.  Under  Code  W.  Va.  a  194,  providing  that 
any  process  may  be  executed  on  or  before  the  re- 
turn-day Uiereof,  process  to  commence  aclvll  ac- 
tion returnable  to  the  first  Monday  in  a  moath  as 

Digitized  by  Google 


INDEX. 


1127 


a  rule  day  may  b«  dated,  Issued,  and  executed  on 
the  retora-day.  The  prorisions  of  the  statute 
that  any  process  shall  be  retamable  within  90 
daj[s  fr«n  its  date,  and  tfaat  the  time  within 
which  any  act  Is  to  tie  done  shall  be  compated  by 
excluding  the  tint  day  and  Inclndtns  the  last,  do 
not  preclude  the  execution  of  the  writ  on  the  d» 
of  Its  issuance. —Spragins  t.  West  Virginia,  C. 
ft  F.  Ry.  Co.,  (W.  Va.)  18  S.  E.  45. 

8.  Where  an  atnendment  of  a  sunnaons  and 
complaint  was  formal,  and  defendant  could  de- 
rive no  benefit  tromaaervice  of  the  snmmoDs  and 
complaint  as  amended,  auch  service  is  unneces- 
sary.—Bray  v.  Creekmore,(N.  C.)  13 S.  E.  728. 

8.  Code,  a  60.  S  84,  provides  that  process 
against  a  corporation,  In  an  action  before  a  jus- 
tice, may  be  served  on  the  president,  and  other 
specified  olBcers  or  agents,  at  its  place  of  busi- 
ness, or  in  any  county  in  whicn  such  officer  or 
agent  resides,  and  further  provides:  "But  serv- 
ice at  any  time  may  be  made  upon  any  corpora- 
tion in  the  mamner  iHrescrlbed  for  similar  prooeed- 
ings  In  the  circuit  court. "  BectloD  88  declares 
that  servtoe  on  any  person  under  secUon  S4  shall 
be  in  the  county  in  which  he  resides,  and  that 
the  service  will  be  Invalid  onless  the  return 
shows  such  fact  Chapter  194,  $  7,  which  applies 
to  circuit  courts,  dedarea  that  It  shall  be  sufB- 
cient  to  serve  process  against  a  corporation  on 
certain  officers,  which  include  the  president,  and 
does  not  require  such  service  to  be  in  the  county 
in  which  the  officer  resides.  No  persons  were 
named  in  cbapter  60,  S  84,  not  named  in  chapter 
134,  S  7,  while  some  are  named  in  section  7  not 
named  In  section  84.  Held,  that  service  of  sum- 
mons In  an  action  before  a  }ustioe  ^caiust  a  do- 
mMtic  railroad  corporation  upon  its  president 
must  be  in  the  county  in  which  he  resides,  and 
the  return  Is  Invalid  unless  It  shows  that  fact 
—Taylor  t.  Ohio  River  B.  Ga,  (W.  Va.)  18  8.  E. 
1009.  ^  ' 

 Bemedy  for  defbotive  aerrioe. 

4.  Where  there  was  attached  to  the  declara- 
tion an  original  process  which  was  not  copied  and 
served  on  the  defendant,  the  declaration  alone 
being  served,  it  is  oompetesl  for  the  court,  on 
motion  of  plaintiff,  to  order  the  original  process 
to  be  made  returnable  to  the  next  term  of  the 


oourL  and  that  a  copy  be  served  on  defendant, 
notwithstanding  defendant  had  made  a  motion 
to  dismiss.— Lassiterv.  Carroll,  (Oa.)  18  B.  E.  835. 

Pnblioation. 

5.  A  d^ly  publication  of  a  summons  In  a 
newspaper  from  August  8d  to  August  Slst,  prior  to 
the  term  of  court  Dinning  August  81s1^  was  a 
sufficient  publication,  under  Acts  N.  C.  18K9,  c 
108,  which  provides  chat,  where  service  of  sum- 
mons by  pabllcatiou  is  required,  the  publlcaUon 
must  be  once  a  week  for  four  weeks.— State  y, 
Georgia  Co.,  (S.  C.)  IS  S.  E.  861. 

6.  The  fact  that  an  Insunnoe  oompany  also 
does  a  banking  business  dues  not,  In  an  action  on 
a  policy,  necessitate  the  service  of  process  on  it 
in  the  mode  prescribed  for  service  of  process  on 
banks:  and  where  the  action  Is  brought  In  the 
county  in  which  the  propertv  was  situated,  and 
there  is  no  agent  of  the  company  resident  in  that 
county,  the  process  may  be  served  by  public* 
Uon,  as  provided  by  Code  Va.  1 8386,  for  servloe 
against  corporations  gnarally  with  the  exoeptlmi 
of  banks.  Bicbabdsoji,  t..  dlssenUng.— Wythe* 
ville  Ina.  ft  Bkg.  Co.  t.  Btnltx,  tVa.)  18  S.  S.  77. 

Betarn — Amendment. 

7.  Where  the  sheriff's  return  on  a  notice  to 
a  Judgment  debtor  to  appear  and  answer  In  sup- 
plemental ^mceedings  cud  not  show  that  the  per- 
son with  whom  It  was  left  was  defendant's  wife, 
and  a  person  of  suitable  age  and  discretion,  it 
was  proper  to  allow  an  amendment  so  as  to  show 
such  facts.— Turner  v.  Holden,  (N.  C.)  18  B.  E. 
781. 

8.  The  power  of  amendment  of  pleadings, 
process,  and  proceedings,  given  to  the  trial  cuurt 
by  Code  N.  C.  {  27S,  will  not  enable  It  to  bring 
in  a  new  party  defendant  without  Its  consen^ 
except  by  the  Issue  and  service  of  an  amended 
summons,  and  where  thi  summons  commaada  the 
sheriff  to  summon  "B.,  president  of  the  Southern 
Improvement  Ca,'*and  it  was  so  aerved,  the 
added  words  are  merely  d«acHptio  persomv,  and 
B.  alone  is  summoned:  and  an  amendment  strik- 
ing out  the  words  "B.,  president  of,"  will  not 
have  the  effect  to  make  the  improvement  oom- 

any  a  defendant.— Plemmoiu  t.  Bouthem  Imp. 
'.,  (N.  C.)  18B.  E.  188. 
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